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*  Absent  on  account  ot  Illness. 

*  Commissioned   April   1,    1916,    to    serve    during 
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(y)* 


TENNESSEE— Supreme  Court. 
M.  M.  NEIL,  CaiEI-  JUSTioa. 

ASSOCIATB  JUSTICES. 
A.  S.  BUCHANAN. 
D.  L.  LANSDEN.> 
SAMUEL  C.  WILLIAMS. 
GRAFTON  GREEN. 
A.  R.    QHOLSON.' 

TEXAS— Supreme  Court. 

NELSON  PHILLIPS,  Chiep  Justice. 

ASSOCIATE   JUSTICES. 

WILLIAM  E.  HAWKINS. 
J.  B.  YANTIS. 

Court  of  Criminal  Appeals. 
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S.  A.  McMEANS.  C.  E.  LANE. 

Second  District. 

T.  H.  CONNER.  Chief  Jdbtici. 

ASSOCIATE   JUSTICES. 

IRBY  DUNKLIN.  R.  H.  BUCK. 

Third  District. 

W.  M.  KETSr,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

B.  H.  RICE.  C.  H.  JENKINS. 

fourth  District. 

W.  S.  FLY,  CHIEF  JUSTIca. 

ASSOCIATE  JUSTICES. 

A.  N.  MOURSUND.      J.  F.  CARL* 

P.  H.  SWEARINGEN.* 

fifth  DistHct. 

ANSON  RAINEY,  Chief  Justicm. 

ASSOCIATE  JUSTICES. 

J.  M.  TALBOT.  CHAS.  A.  RASBURY. 

Sixth  District. 
SAMUEL  P.  WILLSON,  CHIEF  JUSTICB. 

ASSOCIATE  JUSTICES. 

RICHARD  B.  LEVY.     WM.  HODGES. 

Seventh  District. 

S.   P.   HUFF,   CHIEF  JUSTICa. 

ASSOCIATE  JUSTICES. 

H.  Q.  HENDRICKS.  R.  W.  HALU 

Eighth  District. 
J.  R.  HARPER,  CHIEF  Justice. 

ASSOCIATE  JUSTICES. 

E.  F.  HIGGINS.     A.  M.  WALTHALU 
Ninth  DistHct. 
J.  M.  CONLBY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

A.  Q.  BROOKE.     V.  B.  MIDDLEBROOK. 

■  Resigned   March   16,  1916. 

•Appointed    and    quallfled    March    IB.    M16.    ta 
succeed  J.  F.  CarL  ^       ^    " 
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GATTON  T.  FISCAL  OOUBT  OF  DAVIESS 
COUNTY  et  aL 

(Court   of  Appeals   of  Kentucky.     March  24, 
1916.) 

1.  CoNSTiTDnoNAi.  Law  ®s>12  —  Counms 

«=>151    —    STATUnU    «s>2S0    —    HlOKWAT 
BOKDS— CONBIBVCnON. 

Const,  i  1S7,  limits  the  tax  rate  for  conn* 
ties  and  taxing  districts  to  60  cents  on  the 
$100,  and  declares  that  no  county  shall  become 
indebted  for  any  purpose  to  an  amount  exceed- 
ing its  income  and  revenue  for  that  year  with- 
out the  assent  of  two-thirds  of  the  voters  voting 
at  an  election  to  be  held  for  that  purpose.  Sec- 
tion 157a  authorises  the  pledging  of  the  credit 
of  the  commonwealth  to  any  county  for  public 
road  puriMses,  and  authorizes  counties  to  incnr 
an  indebtedness  not  in  excess  of  5  per  cent,  of 
the  Talne  of  the  taxable  property  therein  for 
•nch  porposes,  provided  the  indebtedness  is  sub- 
mitted to  the  voters  for  their  ratification  in 
such  manner  as  provided  for  by  law,  and  that 
when  such  indebtedness  is  incurred,  the  county 
may  levy  an  amount  not  exceeding  20  cents  on 
the  $100  in  addition  to  the  rate  allowed  by  sec- 
tion 157.  Section  158  limits  the  indebtedness  of 
counties  to  2  per  cent,  of  the  value  of  the  tax- 
able property.  Section  lB7a  was  an  amend- 
ment to  the  Constitution  adopted  in  1909,  18 
ywrs  after  the  adoption  of  the  Constitution. 
BVId,  that  as  an  amendment  to  a  constitution 
or  statute  Is  not  to  be  construed  as  if  it  had 
beea  part  of  the  original,  but  as  ha^nng  the  some 
effedt  as  a  codicil  to  a  will,  section  157  of  the 
Constitution  requirins  ratification  by  two-thirds 
of  the  electors  of  a  county  to  the  incurring  of 
indebtedness,  has  no  application  to  the  incurring 
of  indebtedncBS  for  road  purposes  under  sec- 
tion 157a,  such  section  clearly  not  requiring 
more  than  a  majority. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  9  9:  Dec.  Dig.  «=3l2;  Coun- 
ties. Cent.  Dig.  «{  166,  218;  Dee.  Dig.  «=>151 : 
Statutes.  Cent.  Dig.  §  311;   Dec.  Dig.  <S=s230.] 

2.  BixcTioNB  «e:»237— RsstTLr— Afprotai.  by 
Majority. 

In  the  absence  of  some  statutory  require- 
ment to  the  contrary,  the  result  of  an  election 
is  determined  by  the  majority  of  the  electors. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  K  210-215;   Dec.  Dig.  <S=237.] 

Tnmer,  J.,  dissenting. 

Appeal  from  Clrcnlt  Oanrt,  Daviess  County. 

Snlt  by  Henry  Gatton,  suing  for  himself 
and  otbers,  against  the  Fiscal  Court  of  Da- 
Tlese  County  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Albert  B.  Oberst,  of  Owensboro,  for  appel- 
lant James  J.  Sweeney,  H.  A.  BIrkhead,  and 
W.  P.  Sandldge,  all  of  Owensboro,  for  ap- 
pellees. 


MILLER,  a  X  A  special  election  wan  reg- 
ularly called,  and  held  In  Daviess  county  on 
June  22,  1915,  upon  a  proposition  to  issue 
bonds  of  the  i>ar  value  of  $600,000,  for  the 
purpose  of  building  roads  and  bridges,  In  that 
county.  The  election  commissioners  canvass- 
ed, the  vote  and  reported  to  the  county  court 
that  4,373  votes  were  cast  for  the  proposition, 
and  2,446  against  it  It  will  thus  be  seen  that 
the  proposition  to  Issue  bonds  obtained  the 
assent  of  a  majority,  but  not  of  two-thirds  of 
the  electors  who  voted  at  said  election.  Con- 
ceiving that  under  the  Constitution  and  the 
laws  of  the  state  of  Kentucky  it  required  the 
consent  of  two-thirds  of  the  participating  vot- 
ers to  carry  the  bond  proposition,  the  appel- 
lant, Gatton,  acting  for  himself  and  on  b^alt 
of  the  other  taxpayers  of  Daviess  county,  fil- 
ed this  suit  on  December  30,  1915,  against 
the  fiscal  court  of  Daviess  county  and  its  in- 
dividual members,  seeking  to  «njoln  than 
from  Issuing  bonds  pursuant  to  the  election. 
It  is  conceded  by  all  parties  that  all  the  nec- 
essary iHreUmlnary  steps  relating  to  the  call- 
ing and  holding  the  election,  canvassing  and 
reporting  the  result  thereof,  were  regular, 
and  satisfied  the  statute  In  every  respect,  and 
that  the  only  question  for  decision  relates  to 
the  proportion  of  the  total  vote  cast  that  Is 
necessary  to  authorize  the  Issual  of  bonds  for 
road  purposes;  the  plaintiff  contending  that 
It  required  a  two-thirds  vote,  while  the  d». 
fendants  Insist  that  the  majority  vote  ob- 
tained was  sutRcient.  The  circuit  court  ac^ 
cepted  the  view  of  the  defendants,  and  dis- 
missed the  petition  and  from  that  ruling  the 
plaintiff  appeals. 

The  determination  of  this  controversy  de- 
pends upon  the  Interpretation  that  is  to  be 
placed  upon  section  157a  of  the  Constitution, 
when  read  in  connection  with  sections  157 
and  158  of  that  Instrument  Those  three  sec- 
tions read  as  follows: 

"157.  The  tax  rate  of  dtles,  towns,  counties, 
taxing  districts  and  other  municipalities,  for 
other  than  school  purposes,  shall  not,  at  any 
time,  exceed  the  following  rates  upon  the  value 
of  the  taxable  property  therein,  vis.:  For  all 
towns  or  cities  having  a  population  of  fifteen 
thousand  or  more,  one  dollar  and  fifty  cents  on 
the  hundred  dollan ;  for  all  towns  or  cities  hav- 
ing less  than  fifteen  thousand  and  not  less  than 
ten  thousand,  one  dollar  on  the  hundred  dollars ; 
for  all  towns  or  cities  having  less  than  ten 
thousand,  seventy-five  cents  on  the  hundred  dol- 
lars ;  and  for  counties  and  taxing  districts,  fifty 
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cents  on  tbe  hnndred  doUan;  unlesa  it  should 
be  necessary  to  enable  such  dty,  town,  county, 
or  taxing  district  to  pay  the  interest  on,  and 
provide  a  sinking  fund  for  the  extinction  of  in- 
debte<lne88  contracted  before  the  adoption  of  this 
Constitution.  No  county,  city,  town,  taxing  dia- 
trict,  or  other  mvmicipalitf  shall  be  authorized 
or  permitted  to  become  indebted,  in 'any  manner 
or  for  any  purpose,  to  an  amount  exceeding,  in 
any  year,  the  income  and  revenue  provided  for 
such  year,  without  the  assent  of  two-thirds  of 
the  voters  thereof,  voting  at  an  election  to  be 
held  for  that  -  parpose ;  and  any  indebtedness 
contracted  in  violation  of  this  section  shall  be 
void.  Nor  shall  such  contract  be  enforceable 
by  the  person  with  whom  made ;  nor  shall  such 
mnnicipality  ever  be  authorised  to  assume  the 
same. 

"157a.  The  credit  of  the  commonwealth  may 
be  given,  pledged  or  loaned  to  any  county  of  the 
commonwealth  for  public  road  purposes,  and 
any  county  may  be  permitted  to  incur  an  indebt- 
edness in  any  amount  fixed  by  the  county,  not  in 
excess'  of  five  per  centum  of  the  value  of  the  tax- 
able property  therein,  for  public  road  purposes 
in  said  count?,  provided  said  additional  in- 
debtednest  is  snbmitted  to  the  voters  of  the 
county  for  their  ratification  or  rejection  at  a 
special  election  held  for  said  purpose,  in  such 
manner  as  may  be  provided  by  law  and  when 
any  such  indebtedness  is  incurred  by  any  coun- 
ty said  county  may  levy,  in  addition  to  the  tax 
rate  allowed  under  section  157  of  the  Constitu- 
tion of  Kentucky,  an  amount  not  exceeding 
twenty  cents  on  the  one  hundred  dollars  of  the 
assessed  valuation  of  said  county  for  the  purpose 
of  paying  the  interest  on  said  indebtedness  and 
providing  a  sinking  fund  for  the  payment  of 
said  indebtedness. 

"158.  The  respective  dtiea,  towns,  counties, 
taxing  districts  and  municipalities  shall  not  be 
authorized  or  permitted  to  ^cur  indebtedness  to 
an  amount,  including  existing  indebtedness,  in 
the  aggregate  exceeding  the  following  named 
maximum  percentages  on  the  value  of  the  tax- 
able proper^  therein,  to  be  estimated  by  the 
assessment  next  before  the  last  assessment  pre- 
vious to  the  incurring  of  the  indebtedness,  viz.; 
Cities  of  the  first  and  second  classes,  and  of  the 
third  class  having  a  population  exceeding  fifteen 
thousand,  ten  per  centum;  cities  of  the  third 
class  having  a  population  of  less  than  fifteen 
thousand,  and  cities  and  towns  of  the  fourth 
class,  five  per  centum ;  cities  and  towns  of  the 
fifth  and  sixth  classes,  three  per  centum ;  and 
counties,  taxing  districts  and  other  municipali- 
ties, two  per  centum:  Provided,  any  city,  town, 
county,  taxing  district  or  other  municipality 
may  contract  an  indebtedness  in  excess  of  such 
limitations  when  the  same  has  been  authorized 
under  laws  in  force  prior  to  the  adoption  of  this 
Constitution,  or  when  necessary  for  the  com- 
pletion of  and  payment  for  a  public  improvement 
undertaken  and  not  completed  and  paid  for  at 
the  time  of  the  adoption  of  this  Constitution: 
And  provided  further,  if,  at  the  time  of  the  adop- 
tion of  this  Constitution,  the  aggregate  indebted- 
ness, bonded  or  floating,  of  any  city,  town,  coun- 
ty, taxing  district  or  otiier  municipnllty,  includ- 
ing that  which  it  has  been  or  may  be  authoriz- 
ed to  contract  as  herein  provided,  shall  exceed 
the  limit  herein  prescribed,  then  no  such  city  or 
town  shall  be  authorized  or  permitted  to  in- 
crease its  indebtedness  in  an  amount  exceeding 
two  per  centum,  and  no  such  county,  taxing 
district  or  other  mnnicipality,  in  an  amount  ex- 
ceeding one  per  centum,  in  the  aggregate  upon 
the  value  of  the  taxable  property  uierein,  to  be 
ascertained  as  herein  provided,  nntil  the  aggre- 
gate of  its  indebtedness  shall  have  been  reduced 
below  the  limit  herein  fixed,  and  thereafter  it 
shall  not  exceed  the  limit,  unless  in  cose  of  emer- 
gency, the  public  health  or  safety  should  so  re- 
quire. Nothing  herein  shall  prevent  the  issue  of 
renewal  bonds,   or  bonds  to  fund   the  floating 


indebtedness  of  any  dty,  town,  county,  taxing 
district  or  other  munidpality." 

Sections  157  and  158,  supra,  were  parts 
of  the  present  Constitution  of  Kentucky, 
adopted  In  1891;  while  secttou  157a  Is  an 
amendment  to  the  Constitution,  and  was 
adopted  by  the  people  In  1909.  Previous  to 
this  amendmoit,  the  maximum  indebtedness 
whldi  any  county  could  incur  for  all  pur- 
poses was  limited,  by  section  158  of  the  Con- 
stitution, to  an  aggregate  sum  not  exceeding 
2  per  cent  of  the  assessed  value  of  the  prop- 
erty In  the  county ;  and  by  section  157,  su- 
pra. It  was  further  provided  that  the  tax  rate 
of  a  county,  to  be  levied  for  all  purposss  oth- 
er than  school  purposes,  should  not,  at  any 
time,  except  to  pay  pre-existing  debts,  ex- 
ceed 50  cents  on  each  |100  of  the  assessed 
value  of  the  property  in  the  county;  and 
no  county  had  authority  to  become  indebted. 
In  any  manner  or  for  any  purpose,  in  excess 
of  the  income  and  revenue  for  the  year, 
'\vlthout  the  assent  of  two-thlrda  of  the  vot- 
ers thereof,  voting  at  an  election  to  be  held 
for  that  purpose";  and,  any  Indebtedness 
contracted  in  violation  of  section  157,  should 
be  void. 

[1]  So,  to  state  It  briefly,  the  tax  rate  of 
a  county,  except  for  school  purposes,  was 
limited  to  50  cents  on  each  |100  of  taxable 
property;  and  the  Indebtedness  of  a  county 
for  any  year  was  limited  to  its  income  for 
that  year,  unless  two-thirds  of  the  partidpat- 
Ing  voters  thereof  should  consent  to  exceed 
the  prescribed  limit  And  the  extent  of  the 
possible  indebtedness  of  a  county  was  fur- 
ther restricted  to  2  per  centum  of  its  taxable 
property. 

It  was  found  from  experience,  however, 
that  these  constitutional  restrictions  pre- 
vented many  counties  in  the  state  from  con- 
structing and  maintaining  adequate  roads, 
because  of  the  dilQculty  encountered  in  ob- 
taining the  assent  of  two-thirds  of  the  elec- 
tors voting  upon  that  proposition.  Further- 
more, It  may  fairly  be  inferred  from  the 
adoption  of  section  157a  that  the  public  had, 
from  nearly  20  years'  experience,  reached  the 
conclusion  that  the  construction  of  public 
roads  in  the  state  was  manifestly  of  so  great 
and  urgent  importance  as  to  place  Aa  indebt- 
edness created  for  that  purpose  upon  a  foot- 
ing different  from  ordinary  debts,  created 
and  restricted  under  sections  157  and  158  of 
the  Constitution. 

Appellant  contends,  however,  that  section 
157a  should  be  considered  merely  as  an 
amendment  to  section  157,  and  read  in  con- 
nection with  It,  and  that,  when  so  read,  the 
limitation  of  section  157,  requiring  a  two- 
thirds  vote  should  be  applied  to  section  157a, 
because  section  157a  makes  no  express  at- 
tempt to  change  that  feature  of  section  157. 
Evidently,  however,  in  adopting  section  157a, 
the  people  intended  to  make  more  than  minor 
changes  concerning  the  creation  of  debts 
for  road  purposea     Section  157a  Is  radical 
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in  Its  natTir&  By  contrasttng  section  157 
«ritli  section  167a,  It  wlU  be  notloed:  (1)  That 
the  latter  section  contains  the  new  provision 
that  the  credit  of  the  commonwealth  may  be 
given,  pledged,  or  loaned  to  the  counties  of 
the  commonwealth  for  public  road  purposes ; 
(2)  that  the  amount  of  Indebtedness  which 
any  county  was  permitted  to  Incur  was  raised 
from  2  per  centnm  upon  the  taxable  property 
of  the  county  as  provided  by  section  158,  to 
5  per  centum  of  the  value  of  the  taxable 
property  of  the  county;  (3)  that  instead  of 
requiring  an  Indebtedness  of  that  amount  to 
be  authorized  by  a  vote  of  two-thirds  of  the 
electors  of  the  county  voting  on  the  quea- 
Uon  at  a  general  election,  section  157a  pro- 
vides that  such  additional  Indebtedness  may 
be  Incurred  when  It  was  submitted  to  the 
"Yotera  of  the  county"  for  their  ratification 
or  rejection;  (4)  at  a  special  election  held 
for  that  purpose,  in  such  manner  as  may  be 
provided  by  law;  and  {5)  that  when  the  as- 
sent of  the  voters  of  the  county  was  so  ob- 
tained, the  county  might  levy,  "In  addition 
to  the  tax  rate  allowed  under  section  167  of 
the  Constitution,"  an  amount  not  exceeding 
20  cents  on  the  $100  of  the  assessed  valuation 
of  the  proi)erty  of  the  county.  These  con- 
stltute  radical  changes,  widely  departing 
from  the  scheme  provided  by  sections  167  and 
158  of  the  Constitution.  The  rule  for  con- 
struing constitutional  amendments  is  stated 
In  8  Cy&  740,  as  follows: 

"Amendments  to  Conatltutlons  or  statutes  are 
not  regarded  as  if  they  had  been  parts  of  the 
original  instruments,  but  are  considered  rather 
in  the  nature  of  codicils  or  second  instruments, 
altering  or  rescinding  the  originals  to  the  ex- 
tent to  which  they  are  in  confiict,  and  of  course 
are  to  be  treated  as  having  a  force  superior  to 
the  originals  to  the  extent  of  such  conflict  If 
a  constitutional  amendment  does  not,  in  terms, 
expressly  repeal  a  constitutional  provision,  yet 
if  It  covers  the  same  subject  provided  for  in  such 
provision,  the  amendment  will  be  rei^arded  as  a 
substitute  for  it  and  as  suspending  it;  and  the 
same  rule  applies  to  statutes." 

Applying  this  rule  of  constmctlon  to  the 
case  before  us,  we  must  give  to  section  157a 
a  superior  force  wherever  It  conflicts  with 
section  157  of  the  Constitution.  Tills  re- 
sult necessarily  follows,  since  the  purpose 
in  adopting  the  amendment  was  to  change 
the  original  Inatnunent,  and  the  changes  in- 
tended are  shown  by  the  conflicting  provi- 
sions between  the  old  and  the  new  consti- 
tutional provisions.  This  Idea  was  aptly  ex- 
pressed by  this  court  In  the  following  ex- 
tract from  the  opinion  in  Mitchell  v.  Knox 
County  Fiscal  Court,  166  Ky.  660,  177  S.  W. 
279: 

"It  Is  further  insisted,  however,  that  the  levy 
and  donation  of  this  tax  to  the  counties  for 
public  road  purposes  violates  that  portion  of  sec- 
tion 177  of  the  Constitution  which  forbids  the 
commonwealth  from  constructing  a  railroad  or 
other  highway.  This  objection  overlooks  the 
amendment  to  the  Constitution  (section  157a), 
which  expressly  permits  the  commonwealth  to 
give  its  credit  and  resources  to  it  counties  in  aid 
of  their  public  roads,  even  though  it  should  be 
conceded,  for  the  salte  of  the  argument,  that  the 
acts  of  the  state,  in  this  respect,  amount  to  the ; 


construction  of  a  highway.  -  Section  167a,  b^ig 
an  amendment  to  tne  Constitution,  necessarily 
annuls  any  and  all  former  provisions  of  that 
instrument  which  conflict  witn  it;  and  siAce  It 
permits  the  state  to  give  its  aid  to  the  building 
of  county  roads,  it  cannot  be  said  to  violate 
section  177,  which  was  intended  to  be  changed 
in  this  respect." 

And,  in  the  later  case  of  Bowman  v.  Fay- 
ette County,  168  Ey.  529,  182  S.  W.  633.  we 
further  said: 

"The  manner  provided  by  the  legislative  au- 
thority to  carry  into  effect  the  provisions  of 
section  167a,  supra,  is  section  4807,  Kentucky 
Statutes,  Carr^  1915,  and  the  requirements  of 
this  section  seem  to  have  been  literally  fol- 
lowed by  the  people  and  officials  of  Fayette 
county  in  obtaming  the  antbority  to  Incur  the 
proposed  ind^tednesB,  and  to  issue  and  sell  the 
bonds  sought  to  be  enjoined.  Section  4307, 
supra,  provides  for  the  holding  of  au  election 
'on  some  day  named  in  said  peUtion  not  earlier 
than  sixty  days  after  said  application  is  lodged 
with  the  judge  of  said  court  It  further  pro- 
vides that  at  said  election  every  legal  voter  of 
the  county  ihaU.  be  authorixed  to  vote.  It  will 
be  observed  that  neither  the  constitutional  provi- 
sion nor  the  statute  adopted  to  carry  into  eftectf 
its  provisions  requires  more  than  a  majority  of 
those  voting  at  the  election  to  give  their  assent 
in  order  to  authorize  the  indebtedness  to  be  in- 
curred." * 

Constitutional  amendments  being  in  the 
nature  of  codicils  to  wUls,  or  second  instru- 
ments, their  sole  purpose  Is  to  change  the  in- 
strument they  attempt  to  amend;  otherwise 
there  would  be  no  reason  for  the  amendment 
We  must  therefore  look  to  the  language  of 
section  157a  for  its  meaning  on  every  subject 
of  which  It  treats.  The  text  of  section  157 
being  explicit  in  requiring  the  assent  of  two- 
thirds  of  the  voters  In  creating  an  indebted- 
ness for  any  purpose,  how  can  it  be  said  that 
the  text  of  section  157a  Is  any  less  explicit  « 
when  It  provides  that  an  Indebtedness  for 
public  road  purposes  may  be  created  upon  Its 
submission  to  and  approval  by  "the  voters  of 
the  county"?  So,  the  question  recurs:  May 
the  assent  of  the  voters  of  the  county  be  ex- 
pressed by  a  majority  of  such  voters,  or  la  a 
greater  proportion  required? 

[2]  It  is  an  elementary  proposition  In 
American  law  that.  In  the  absence  of  some 
statutory  requirement  to  the  contrary,  the 
result  of  an  election  la  determined  by  a  ma- 
jority of  the  electors.  In  most  states,  where 
there  are  more  than  two  candidates,  a  plu- 
rality of  votes  is  sufficient  to  elect,  in  the  ab- 
sence of  some  constitutional  requirement  up- 
on the  subject  When,  therefore,  section 
157a  made  at  least  four  other  radical  chang- 
es, when  compared  with  section  157,  we  see 
no  reason  to  assume  that  the  language  pro- 
viding for  the  assent  of  the  voters  was  not 
also  Intentionally  changed  in  Its  oppllcation 
to  the  subject  of  public  roads.  To  hold  other- 
wise, we  would  have  to  assume  that  It  was 
not  Intended  to  give  to  the  words  there  used 
their  ordinary  and  legal  significance.  We 
arc  clearly  of  the  opinion,  therefore,  that  nn- 
der  section  157a  of  the  Constitution  an  In- 
debtedness for  public  road  purposes  may  be 
authorized  by  a  majority  of  the  voters  of  the 
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cotinty  wbo  participate  tn  an  election  upon 
that  question. 

Judgment  a^med;    the  whole  coart  sit- 
ting. 

TUENEB,    J.,    dissenting. 


CLEABY,  County  Judge,  et  aL  t.  PIEPEE. 

(Court  of  Appeals  of   Kentucky.     March  24, 
19ia) 

1.  Counties  «=»151— Bonds— EiEcrnoN. 

Under  Const.  |  157a,  an  indebtedncs;)  for 
road  purposes  may  be  created  by  a  majority  of 
the  voters  of  a  county  who  participate  in  an 
election  on  that  subject. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  K  168,  218 ;   Dec.  Dig.  «S=»151.] 

2.  HioHWATS  «=)125— Taxation— LnnT. 

As  Const.  S  157a,  authorizes  for  road  taxes 
a  levy  not  exceeding  20  cents  on  each  |100,  Ky. 
St.  I  430S,  authorizing  a  levy  of  30  cents,  is 
invaud  in  so  far  as  it  authorizes  a  levy  in  ex- 
cess of  the  Constitution,  tbougb  it  is  valid  in 
so  far  as  the  20-cent  levy  is  authorized. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  882;   Dec.  Dig.  <S=>125.1 

Appeal  f^m  Circnlt  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  Fred  Pleper  for  writ  of  manda- 
mus against  Walter  Cleary,  County  Judge, 
and  the  Fiscal  Court  of  Kenton  County. 
From  a  Judgment  for  plaintiff,  respondents 
appeal    Beversed,  with  directions. 

F.  J,  Hanlon,  of  Covlnigton,  for  appellants. 
8.  D.  Bouse,  B.  C.  Simmons,  and  H.  B.  Mao 
koy,  all  of  CoTlngton,  for  appellee^ 

MUiLEB,  O.  J.  At  a  special  election  held 
^  NoTember  8,  1914,  In  Kenton  county,  upon  a 
proposition  to  issue  county  bonds  of  the  par 
value  of  $150,000,  for  the  purpose  of  build- 
ing roads  and  bridges,  there  were  6,204  votes 
for  the  proposition,  and  8,627  against  it. 
While  the  proposition  secured  a  majority  of 
the  votes  cast  at  the  election,  it  did  not  se- 
cure two-thirds  of  them.  On  March  6,  1916, 
the  appellee  Fred  Pleper,  filed  this  action 
against  Cleary,  the  coun^  judge,  and  the 
fiscal  court  of  Kenton  county,  seeking  to 
compel  the  appellants,  by  mandamus,  to  Is- 
sue the  bonds  which  he  claimed  they  wero 
authorized  to  issue  by  virtue  of  the  election. 
The  circuit  court  granted  the  relief  asked, 
and  the  defendants  appeaL 

[1]  We  considered  the  question  here  pre- 
sented at  some  length  in  the  case  of  Oatton 
V.  llscal  Court  of  Daviess  County,  this  day 
decided  and  reported  in  169  Ky.425,  184  S. 
W.  1,  wherein  we  held  that  under  section 
157a  of  the  Constitution  an  indebtedness  for 
public  road  purposes  may  be  created  by  a 
majority  of  the  voters  of  the  county  who 
participate  In  the  election  upon  that  ques- 
tion. It  follows,  therefore,  that  the  fiscal 
court  of  Kenton  County  was  authorized,  by 
the  election,  to  issue  the  bonds  in  question. 

[Z]  2.  In  entering  its  judgment,  however. 


the  circnlt  court  went  too  far  when  It  re- 
quired the  fiscal  court  to  levy  a  tax  of  SO 
cents  on  each  $100  of  taxable  property  In 
the  county,  to  pay  the  Interest  and  principal 
of  the  bonds  which  they  had  been  directed 
to  issue.  While  it  Is  true  that  section  4308 
of  the  Kentucky  Statutes  attempts  to  au- 
thorize a  levy  of  30  cents  on  each  |100  of 
taxable  property  for  the  purpose  of  paying 
the  Interest  and  principal  of  county  road 
bonds,  it  Is  clear  that  this  statute  violates 
section  167a  of  the  Constitution  to  the  extent 
that  it  authorizes  any  levy  exceeding  20 
cents  on  each  $100  of  taxable  property,  for 
the  purposes  Indicated.  It  was  so  expressly 
decided  in  Mitchell  v.  Knox  County  Fiscal 
Court,  165  Ky.  643,  177  S.  W.  279.  Secttoa 
4808  Is  a  valid  statute,  however,  to  the  ex- 
tent that  it  authorizes  a  levy  for  the  pur- 
poses indicated  to  an  amount  not  exceeding 
20  cents  on  each  $100  of  taxable  property  in 
the  county. 

For  this  error,  the  judgment  is  reversed 
for  fnrtho:  proceedings  consistent  with  this 
opinion. 


ABMSTBONO  ▼.  FISCAL  COTJHT  OF  OAB- 
THB  COUNTY. 


(Court  of  Appeals  of   Kentucky. 
1916.) 


March  24, 


Counties  «=>161— Bonds— Issuance. 

Under  Const  §  157a,  highway  bonds  may  be 
issned  and  ratified  by  a  majority  of  those  voting 
at  an  election  for  issuance. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  166,  218;   Dec.  Dig.  «8=3>151.] 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  George  W.  Armstrong  against 
the  Fiscal  Court  of  Carter  County.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

See,  also,  162  Ky.  564,  172  S.  W.  972. 

Theobald  &  Theobald,  of  Grayson,  for  ap- 
pellant   Thos.  &  Yates,  of  Grayson,  for  ap- 

pellea 

MILLEB,  C.  J.  At  an  election  held  in 
Carter  county,  on  April  17, 1915,  upon  a  prop- 
osition to  issue  county  bonds  of  the  par  val- 
ue of  $160,000,  for  the  purpose  of  building 
public  roads  and  bridges,  there  were  1,631 
votes  for  the  proposition  and  1,284  votes 
against  it  All  the  preliminary  proceedings, 
including  the  canvass  of  the  vote  and  the 
certification  of  the  result  by  the  county  elec- 
tion commissioners,  were  regular.  On  March 
9,  1916,  this  suit  was  filed  by  George  W. 
Armstrong  against  the  fiscal  court  of  Car^ 
ter  county  and  the  members  thereof,  seek- 
ing to  enjoin  the  fiscal  court  from  issuing  the 
bonds  pursuant  to  the  election.  Appellant's 
contention  is  that  since  the  proposition  did 
not  receive  the  assent  of  two-thirds  of  the 
voters  who  participated  in  the  election,  the 
fiscal   court  was   without  authority,  under 
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section  I67a  of  tbe  Coiurtltntlon,  to  lasne  tb« 
bonds  in  question.  Tb^  court  dismissed  Arm- 
(trong's  petition,  and  he  a^ieals.  This  conrt 
has,  however,  this  day  decided  this  precise 
qaestion  contrary  to  the  contention  of  the 
appellant  Armstrong,  In  the  case  of  Gatton 
T.  Fiscal  Court  ot  Daviess  Ck>anty,  109  Ey. 
4^  184  S.  W.  1.  Under  the  showing  made 
by  this  record,  the  flscal  court  of  Garter 
county  was  folly  authorized  to  Issue  the 
bonds  In  question. 
Judgment  affirmed. 


HAMII/TON  NAT.  BANK  v.  AMSTBB  et  aL 
(Supreme  Court  of  Tenneasee.    March  14, 1916.) 

1.  STATDTBS  4=»113(3)— STrBJECTS  ard  Titueb 
OF  Acts— CONSTITUTIONAI,  RBSTRIOnORB. 

Fob.  Acts  1906,  c.  480,  entitled  "An  act  to 
provide  for  the  cnrganizatioD,  admission  and  reg- 
ulation of  fraternal  beneficiary  associations, 
transacting  the  bnsiness  of  life  insurance  and  to 
repeal  all  laws  in.  conflict  with  the  provisicms  of 
this  act,"  does  not  violate  Const  art  2,  {  17, 
which  provides  that  "No  bill  shall  become  a 
law  which  embraces  more  than  one  sabject  that 
subject  to  be  expressed  in  the  title,"  since  the 
subject  of  the  act  is  single,  providing  for  "trA- 
temal  beneflciair  associations  transacting  the 
business  of  life  insurance"  and  the  words,  "or- 
gf.niaation,  admission  or  regulation"  used  in  the 
title,  do  not  express  the  object,  but  are  provi- 
sions incidental  to  the  single  object  and  the 
means  necessary  to  be  incorporated  into  the 
body  of  the  act  in  order  to  effectuate  the  single 
object  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Stotatea, 
Cent  Di«.  S  144;   Dec.  Dig.  «=>113(3).] 

2.  GOHBTITCTIONAL  IiAW  «B>206(Q),  296(1)— 
IHSURARCK  ®=>(i89  —  DiSCBIKINATION— DlS- 
CKDCmATlON  A0A.IN8T  PAKTICVLAB  CI.ASSES 
OF  COBPORATIONB. 

Pub.  Acts  1905,  c.  480,  {  12,  provides  that 
benefits  to  be  paid  by  any  association  organ- 
ized under  the  act  shall  not  be  liable  to  at- 
tachment or  other  process,  and  shall  not  be  ap- 
plied by  any  l^al  or  equitable  process  or  opera- 
tion of  law,  for  any  liability  of  a  certincate 
holder  or  beneficiary,  and  that  such  associations 
are  declared  to  be  charitable  institutions,  and 
all  lodge  property  and  funds  are  exempt  from 
taxation.  Const  art  I,  |  8,  provides  that  no 
man  shall  be  deprived  of  life,  liberty,  or  prop- 
erty but  by  theiudgment  of  his  peera  or  the  law 
of  the  land.  Const,  art  11,  J  8,  provides  that 
the  Legislature  shall  have  no  power  to  suspend 
general  laws  or  by  an^  law  grant  exemptions  or 
privileges  to  any  individual  which  are  not  ex- 
tended to  any  person  able  to  bring  himself 
within  its  provisions,  and  that  corjHirations 
■hall  be  created  only  by  general  laws.  Held, 
that  this  section  is  not  unconstitutional  as  ar- 
bitrary, unreasonable,  or  capricious  in  dis- 
criminating in  favor  of  certificate  holders  under 
this  act  by  conferring  privileges  not  accorded 
to  certificate  holders  of  other  beneficiary  asso- 
ciations and  ordinnrr  life  companies,  since  the 
aaodations  provided  for  under  the  act  are  de- 
clared to  be  charitable  institutions,  as  the  law 
rlies  to  all  associations  of  this  kind,  and 
e  contracts  of  insurance  are  sufliciently  dis- 
tinctive in  character  to  bear  a  classification 
•eparating  them  from  other  contracts  and  as  be- 
tween themselves,  it  not  being  necessary  for  the 
reason  for  classification  to  be  disclosed  on  the 
face  of  the  act. 

(Ed.  Notei- For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  if  .S25-829.  836-838,  84(V- 
840;  Dec.  Dig.  «=>205(6).  296(1);  Insurance, 
Cent  Dig.  i  1827;    Dec.  Dig.  <@=96S9.] 


8.  CoNSTrtOTiOMAi:,  r,AW  4=3^(8),  296(1)— 
Class    Leoisi.ation  —  DiscBixiNATion 

AGAINST  PAJBTICULAa  ClASSES  OF  COBPOKA- 
TI0N8. 

Such  provision  is  not  unconstitutional  as 
class  legislation  in  discriminatinj;  in  favor  of 
associations  falling  under  provisions  of  the  act 
by  permitting  them  to  offer  advantages  to  mem- 
bers which  are  denied  to  ordinary  life  compa- 
nies, as  it  is  a  general  act  and  all  of  the  rights, 
privileges.  Immunities,  or  exemptions  allowed  by 
it  may  be  enjoyed  by  any  ordinary  life  company 
which  shall  organize  under  the  act  and  comply 
with  its  terms. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  J|  82^-829,  836-838,  840- 
846;   Dec.  Dig.  «=»205(6),  296(1).] 

4.  ExEitFTioNs   «=!»3— Public   Poliot— Fba- 

TKBNAt.  BERBFTT  ABSOClATIOKa-OBBDITOBS. 
It  is  within  the  power  of  the  Legislature 
to  exempt  the  property  of  a  fraternal  beneficiary 
association  from  the  claims  of  creditors  of  its 
policy  holders  of  beneficiaries  on  the  ground  of 
public  p<dicy. 

[Ed.  Note.— For  other  cases,  see  Bxemptions, 
Cent  Dig.  K  2,  8;  Dec.  Dig.  «s>3.] 

5.  CORBTITUTIONAI,  LAW  «S»208(18)— fiPBOIAI. 
PUTIUUlEa— DiSOBIiaNATION  AQAINST  PaK- 
TICULAB  Cl-ASSBS  OF  CORPOBATIONS. 

Such  provision  is  not  unconstitutional  as 
discriminating  against  other  associations  of  the 
same  class;  as  it  grants  the  same  privileges  to 
all  associations  falling  within  the  terms  of  the 
act. 

[Ed.  Note:— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  {  664;  Dec.  Dig.  «=»208 
(13).] 

ft.  OoNSTiTUTioKAi.  Law  «=>20S(13)— Iwsdb- 
ANCB  ^=3089  — Class  Lboiblation  —  Dib- 

CRIVnrATION  AOAINBT  Pabticulab  CLASSSa 
OF   COBPOBATIONS. 

Pub.  Acts  1905,  c.  480,  {  32,  provides  in 
part  that  nothing  contained  therein  shall  be  con- 
strued to  affect  local  lodges  of  an  association 
then  doing  business  in  the  state,  with  death  ben- 
efit not  exceeding  $300  or  disability  benefit  not 
exceeding  $300  in  any  one  year  or  both.  Const 
art.  1,  {  8.  provides  that  no  man  shall  be  de- 
prived of  life,  liberty,  or  property  by  the  judg- 
ment of  his  peers  or  tne  law  of  the  land.  Ccmst. 
art.  11,  §  S,  provides  that  the  Legislature  shall 
have  no  power  to  suspend  general  laws  or  by  any 
law  grant  exemption  of  privileges  to  any  in- 
dividual which  are  not  extended  to  any  person 
able  to  bring  himself  within  its  provisions,  and 
that  corporations  shall  he  created  only  by 
general  laws.  Held,  that  this  section  is  not  un- 
constitutional as  arbitrary,  unreasonable,  or 
capricious,  since,  in  view  of  the  limited  amount 
of  business  done  by  such  associations,  it  was  a 
proper  exercise  of  the  legislative  power  to  clas- 
sify so  a«  to  free  them  &om  the  obligations  of 
the  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig. J  664;  Dec.  EHg.  «8=»2()iS(13) ; 
Insurance,  Cent  Dig.  {  1827;  Dec.  Dig.  «=» 
688.] 

Appeal  from  Chancery  Court,  Hamilton 
County;   W.  L.  Frierson,  Special  (Siancellor. 

Suit  by  the  Hamilton  National  Bank  against 
Sam  Amster  and  another.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Meacham  &  MoGaugfay,  of  Chattanooga, 
for  appellant  Slzer,  ChambUss  &  Ghambliss 
and  J.  L.  Levine,  all  of  Chattanooga,  for 
appellees. 
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BUCHANAN,  J.  On  December  17,  1914, 
the  bank  filed  its  original  bill  against  Sam 
Amster  and  the  Supreme  Gonndl  of  the  Roy- 
al Arcanum.  The  bill  averred  that  the  last- 
named  defendant  was  "a  fraternal  insur- 
ance corporation  organized  under  the  laws 
of  the  state  of  Massachusetts,"  and  that  It 
had  "complied  with  the  laws  of  Tennessee, 
and  had  been  admitted  to  do  the  business  of 
fraternal  Insurance  in  this  state,"  etc. 

The  purpose  of  the  bUl  was  to  subject  a 
fund  amounting  to  $2,300.50  averred  to  be 
In  the  hands  of  Amster's  codefendaut  to  the 
payment  of  a  money  decree  in  favor  of  the 
bank  against  Amster,  rendered  by  the  chan- 
cery court  of  Hamilton  county  in  July,  1914, 
and  affirmed  on  appeal  to  this  court  at  its 
Knoxville  term,  1914. 

The  predicate  for  the  relief  sought  Is  that 
Amster  is  insolvent,  and  determined  to  col- 
lect the  fund  from  his  codefendaut,  and 
thereafter  to  appr(^rlat6  the  same  Co  his 
own  use,  leaving  the  bank  without  remedy 
under  Its  decree;  that  Amster's  codefendant 
will  co-operate  with  him  to  such  end;  that 
defendants  rely  on  section  12  of  chapter  480 
of  the  PubUc  Acts  of  190S.  This  act  the  bUl 
assails  as  uncoastitntional  and  void,  on 
grounds  to  be  considered  later. 

Bach  of  defendants  demurred  separately, 
but  on  identical  grounds,  and  the  learned 
chancellor  sustained  the  demurrer  and  dis- 
missed the  bill  at  complainant's  cost,  and 
the  latter  has  ai^pealed  to  this  court  and  as- 
signed errors. 

The  controlling  question  is  the  validity  of 
the  act  of  1906.  Subsequent  to  the  appeal 
the  bank  caused  an  execution  to  Issue  fi'om 
this  court,  based  on  the  decree  in  Its  favor 
against  Sam  Amster.  This  execution  was 
directed  to  the  sheriff  of  Hamilton  county, 
where  Amster  resided.  After  a  nulla  bona 
return  on  this  execution  another  was  Issued 
directed  to  the  sheriff  of  Davidson  county, 
which  was  served  by  garnishment  of  Am- 
ster's codefendant.  This  service  was  made 
upon  the  Insurance  commissioner.  The  gar- 
nishee filed  its  answer  in  this  court  on  Au- 
gust 4,  1916.  Upon  motion  of  the  bank  its 
appeal  and  the  garnishment  proceeding  have 
been  consolidated  for  hearing,  and  will  be 
disposed  of  as  one  cause,  the  two  matters 
depending,  at  least  in  part,  on  a  common 
question. 

[1]  The  first  assault  on  the  act  is  that  it 
violates  that  part  of  section  17,  art.  2,  of  the 
Constitution,  which  provides: 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title." 

The  title  of  the  act  is: 

"An  act  to  provide  for  the  organization,  ad- 
mission,_  and  reflation  of  fraternal  beneficiary 
associations  transacting  the  business  of  life  in- 
surance ;  and  to  repeal  all  laws  in  conflict  with 
the  provisions  of  this  act." 

The  subject  of  this  act  Is  single.  It  is  ex- 
pressed in  the  title,  and  It  Is  expressed  in 
the  body  of  the  act    It  is  the  single  subject 


of  the  body  of  the  act,  and  it  Ui  "to  proTlde 
for  fraternal  beneficiary  associations,  trans- 
acting the  business  of  life  insurance."  The 
words  "organization,  admission,  and  regula- 
tion," as  used  in  the  title  of  the  act,  do  not 
express  the  single  dominant  object  of  the 
act,  and  provisions  In  the  body  of  the  act 
for  "organization,"  for  "admisston,"  and  for 
"regulation"  are  not  provisions  for  separate 
purposes,  but  they  are  on  the  contrary  pro- 
visions incidental  to  the  single  object  of  the 
act  They  are  agencies,  means,  and  instru- 
mentalities necessary  Co  be  incorporated  in- 
to the  body  of  the  act  in  order  to  effectuate 
the  single  object  expressed  in  the  tittle,  and 
expressed  in  the  body  of  the  act  when  both 
the  title  and  the  body  are  correctly  read  and 
understood. 

As  the  title  to  the  act  indicates,  there  are 
to  be  found  In  the  body  of  the  act  provi- 
sions for  the  organization  of  such  assoda- 
tions  as  are  to  fall  under  the  operation  of 
the  act;  also  there  are  found  in  the  body 
of  the  act  proviidcms  for  admission  to  the 
operation  of  the  act  of  such  associations  as 
fall  under  its  operation,  and  these  include 
both  domestic  and  foreign  associations.  See 
closing  sentence  of  section  37  of  the  act  As 
indicated  by  the  caption,  there  are  also  pro- 
visions in  the  body  of  the  act  for  the  regula- 
tion of  such  associations  as  fall  under  its 
operation;  but  as  already  pointed  out  aU 
these  provisions  are  merely  incidental  to  the 
general '  object  of  the  act  They  are  each 
and  all  clearly  germane  Co  the  general  ob- 
ject and  therefore,  in  so  far  as  they  relate 
either  to  section  12  of  the  act  or  to  section 
32  of  the  act  the  insistence  that  they  are 
not  germane  to  the  general  object  of  the 
act  Is  unsound,  and  must  be  rejected. 

[2]  We  DOW  pass  to  the  question  Of  classifi- 
cation.   Section  12  of  the  act  Is  as  follovrs: 

"Be  it  further  enacted,  that  the  money  or 
other  benefits,  charity,  rehef,  or  aid  to  be  paid, 
provided,  or  rendered  by  any  association  au- 
thorized to  do  business  under  this  act,  shall 
neither  before  nor  after  being  paid,  be  liable  to 
attachment,  garnishment,  or  other  process,  and 
shall  not  be  seized,  taken,  appropriated,  or  ap- 
plied by  any  legal  or  equitable  process  or  oiy- 
eration  of  law  to  pay  any  dobt  or  liability  of  a 
certificate  holder,  or  of  any  beneficiary  named 
in  a  certificate,  or  of  any  person  who  may  have 
any  right  thereunder;  such  associations  are 
hereby  declared  to  be  charitable  institutions, 
and  the  property  held  and  used  for  lodge  pur- 

Eosea  and  the  funds  of  such  associations  shall 
e    exempt    from    taxation    under    the   general 
tax  or  revenue  laws  of  the  state."' 

One  Insistence  made  is  that  section  12  vio- 
lates section  8  of  article  1  and  section  8  of 
article  11  of  our  state  Constitutiou,  In  that 
the  classification  made  by  section  12  is  arbi- 
trary, unreasonable,  and  caprlciona  For 
specification  it  is  said  that  this  section  dis- 
criminates in  favor  of  the  certificate  holders 
and  benefiolaries  falling  under  the  operation 
of  the  act  by  conferring  on  them  privUeges 
which  are  not  accorded  the  holders  of  cer- 
tificates or  policies  of  other  associations  of  a 
similar  character,  viz.,  ordinary  life  compa- 
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Dies  and  other  )>eneflctftl  assodationB.  Re- 
plying to  thla  assault  In  detail,  we  will  dis- 
cuss aecdoD  12  In  respect  of  Its  rdatton  to 
ordinaiy  Ufe  cmnpanles. 

We  find  in  the  latter  part  of  section  12 
the  legislative  declaration  that  such  associa- 
tions as  fall  under  the  operation  of  the  act 
are  charitable  institutions,  and  their  lodge 
property  and  funds  are  by  express  words 
made  exempt  from  taxation  under  the  gener- 
al rerenue  law  of  the  state.  This  proTision 
demonstrates  the  width  of  the  gulf  In  the  leg- 
islatlTe  mind  between  such  associations  as 
the  Legislature  Intended  to  fall  under  the 
operation  of  this  act  and  ordinary  Ufe  Insur- 
ance companies.  And  here  Is  the  exidana- 
tion  of  the  exemption  from  liability  under 
"attachment,  garnishment,  or  other  process," 
legal  or  equitable,  to  pay  any  debt  or  liabili- 
ty of  a  certificate  holder,  or  of  a  beneficiary 
named  In  a  certificate,  or  of  any  person  who 
may  have  any  right  thereunder,  which  provi- 
sions are  to  be  foudd  In  the  first  part  of  sec- 
tion 12.  The  General  Assembly,  tn  enacting 
the  provisions  of  section  12,  understood  that 
it  was  dealing  with  charitable  associations, 
and,  as  already  noted,  expressly  so  declares 
in  that  section,  and  indeed  this  fact  stands 
out  on  the  face  of  the  entire  act.  One  illus- 
tration of  It  may  be  found  in  the  definition 
of  a  fraternal  beneficiary  association  In  sec- 
tion 1  of  the  act,  supplemented  by  sections 
2  and  3.  Another  illustration 'Is  In  section  4, 
which  cleaves  a  clear  line  between  associa- 
tions falling  under  the  operation  of  the  act 
and  "all  provisions  of  the  insurance  laws  of 
this  state,  not  cmly  in  governmental  relations 
with  the  state  but  for  every  other  purposoi" 
and  this  section  closes  with  the  emphatic  dec- 
laration, "and  no  law  hereafter  passed  shall 
apply  to  them  [meaning  fraternal  benefit  as- 
sociations], unless  they  be  expressly  desig- 
nated therein."  Another  illustration  of  the 
clear  distinction  drawn  In  the  legislative 
mind  between  associations  falling  under  the 
operation  of  this  act  and  ordinary  life  com- 
panies may  be  found  In  section  9  of  the  net, 
which  shows  the  narrow  limits  to  which 
death  benefits  are  confined,  and  in  section  7, 
which  discloses  the  limitations  on  beneficial 
membership  imposed  by  that  section  on  asso- 
ciations falling  within  the  operation  of  the 
act  The  legislative  department  of  the  state 
In  the  passage  of  this  act  was  dealing  with 
any  corporation,  society,  or  order,  or  volun- 
tary assodation  without  capital  stock,  or- 
ganized and  carried  on  solely  for  the  mutual 
benefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit,  and  having  a  lodge  sys- 
tem with  iltnallstlc  form  of  work  and  repre- 
ioitative  form  of  government,  and  which 
shall  malee  provisions  for  the  payment  of 
death  benefits,  and  which  may '  make  provl- 
dona  for  the  payment  of  disability  benefits, 
or  both  (see  section  1  of  the  act),  and  such  as- 
lociatlons  as  it  was  dealing  with  in  the  pas- 
sage of  this  act  were  confined  in  their  ac- 


tivities by  sections  6  and  7  of  fhe  act  Death 
benefits  under  section  6  are  confined  to  the 
wife,  husband,  family,  relatives  by  Mood, 
marriage,  or  legal  adoption,  affianced  hus- 
band, or  affianced  wife,  or  to  any  person  or 
persons  dependent  on  the  member,  subject  to 
the  limitation  and  control  of  the  association 
as  to  the  designation  of  beneficiaries  within 
said  classes.  Under  section  7  the  activities 
of  such  associations  were  confined  to  the  ad- 
mission to  beneficial  membership  of  per^ns 
more  than  16  and  under  60  years  of  age,  etc. 
What  has  been  said  suffices  to  show  the 
class  of  frabemnl  beneficiary  assodlatious 
which  the  lawmakers  intended  to  fall  within 
the  operation  of  this  act  Now,  it  is  manifest 
that  many  i)olnts  of  difference  exist  between 
the  business  of  life  insurance  transacted  by 
such  associations  and  the  business  of  life  in- 
surance conducted  by  ordinary  Itffe  insurance 
companies.  Xt  Is  unnecessary  to  undertake  to 
enumerate  these  points  of  difference.  Per- 
haps the  fundamental  one  Is  the  motive 
which  underlies  each  business.  Charity  Is 
the  underlying  motive  of  the  association  cov- 
ered by  the  provisions  of  this  act.  Such  an 
association  enters  into  the  business  of  Ufe 
insurance  to  the  end  that  it  may  dispense  a 
charity.  It  has  no  capital  stock,  and  does  no 
business  for  profit  Its  form  of  government 
and  system  of  conducting  its  business  are  as 
stated  sopra.  On  the  other  hand,  the  under- 
lying motive  in  the  business  of  ordinary  life 
insurance  is  not  charity  at  all,  but  profit.  It 
Is  moved  to  «iter  Into  the  business  of  life  in- 
surance by  a  wholly  different  consideration. 
Our  legislation  prior  to  the  act  In  question 
has  recognized  the  difference.  This  court, 
and  other  courts  of  last  resort  have  long 
been  in  agreement  npon  the  point  that  con- 
tracts of  insurance  are  proper  subjects  of 
classification  in  matters  of  legislation.  Such 
contracts  are  sufficiently  distinctive  In  char- 
acter to  bear  a  classification  separating  them 
from  other  contracts;  and,  more  than  this, 
they  are  sufficiently  distinctive  in  character 
to  bear  a  dasslflcation  as  between  them- 
selves. Insurance  Ca  v.  Whltaker,  112  Tenn. 
(4  Gates)  155,  and  cases  cited  at  page  173, 
70  S.  W.  119,  64  I/.  B.  A  461,  106  Am.  St 
Bep.  916;  Farmers'  &  Merchants'  Insurance 
Co.  v.  Dobney,  189  U.  8.  301,  23  Sup.  Ct  665, 
47  L;  Bd.  821 ;  State  v.  Webber,  214  Mo.  272, 
113  S.  W.  1054,  16  Ann.  Gas.  983;  Brown  v. 
Balfour,  46  Minn.  68,  48  N.  W.  604,  12  I*  R 
A.  373;  Imige  v.  Johnson,  98  Tex.  1,  81  S.  W. 
18 ;  FldeU<7  Mutual  Life  Association  ▼.  Met- 
tier,  185  U.  S.  308,  22  Sup.  Ct  662,  46  L.  Ed. 
922;  Fisher  v.  Donovan,  67  Neb.  861,  77  N.  W 
778,  44  L.  B.  A  888.  In  our  own  case  of  In- 
surance GOw  V.  Whltaker,  supra,  it  was  said 
that: 

"The  role  settled  by  the  previous  cases  is  tbat 
contracts  of  insurance  from  their  very  nature 
are  snaceptible  of  dassification,  not  only  apart 
from  other  contracts,  but  from  each  other." 

In  Brown  v.  Balfonr,  snpra,  the  Supreme 
OooTt  of  Mlnneaota  oonatrmd  a  statute  which 
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provided  that  a  benefit  by  a  fratenial  bene- 
ficiary assodatlou  should  be  exempt  from 
execution,  and  under  no  circumstance  seized, 
taken,  or  aK)ropriated  by  any  legal  process 
to  pay  any  debt  ot  such  deceased  member. 
The  coart  held  the  fond  to  be  exempt  from 
appropriation  or  seizure  by  a  creditor  of  the 
beneficiary  as  well  as  of  the  member,  saying : 
"From  the  language  used  in  the  statute  under 
consideration  it  is  not  only  evident  that  the  law- 
makers took  special  care  to  protect  the  fund 
created  and  set  apart  in  these  associations  and 
societiea  from,  demands  which  might  be  asserted 
by  creditors  of  deceased  members,  but  that  they 
intended  to  and  did  go  further  in  the  matter  of 
protection  and  exemption.  Having  in  mind 
the  worthy  and  benevolent  design  made  so  promi- 
nent in  organizations  of  this  character,  realizing 
that  the  mnd  accumulated  by  assessment  upon 
the  living  was  for  the  relief  and  assistance  of 
the  families  of  deceased  members,  not  for  the 
benefit  of  creditors,  and  appreciating,  undoubt- 
edly, the  unwisdom  of  prohibiting  the  use  of 
money  in  payment  of  delks  contracted  by  mem- 
bers, and  at  the  same  time  allowing  it  to  be 
seized  by  the  creditor  of  a  beneficiary  in  pay> 
ment  of  his  debt,  or  otherwise  allowing  it  to  be 
diverted  from  coming  into  the  hands  of  those 
for  whom  it  was  designed  and  created,  the  legis- 
lators expressly  enacted  that  it  should  be  ex- 
empt from  execution,  in  addition  to  providing 
that  no  part  should  go  to  the  creditors  of  the 
member.  The  object  which  seems  to  have  been 
kept  In  view  and  to  have  been  accomplished  by 
the  use  of  words  which  prevent  the  interposition 
ot  legal  process  whereby  the  money  may  b« 
turned  aside  from  a  benevolent  channel  and 
placed  in  the  hands  of  a  creditor  of  a  member, 
or  of  one  of  his  family,  a  beneficiary,  or  even 
of  a  creditor  of  the  association,  was  the  relief 
and  assistance,  when  most  needed,  of  those  for 
whom  the  fund  was  designed  and  created,  the 
complete  immunity  of  the  fund  itself  from  the 
process  of  the  courts.  Obviously  the  amount 
due  upon  tlie  decease  of  a  member  has  been 
placed  beyond  seizure  for  tl\,e  debt  of  a  member. 
or  a  beneficiary,   or  of  the  association  itself." 

Tn  Fisher  t.  Donovan,  suplra,  the  Supreme 
Conrt  of  Nebraska  said : 

"The  laws  of  this  state  governing  such  so- 
cieties preclude  creditors  or  a  member  from 
participation  in  the  fund  so  created.  *  •  • 
These  fraternal  beneficiary  societies.  In  their 
present  form,  are  comparatively  recent  creations. 
They  respond  to  a  popular  demand  for  protec- 
tion to  dependents  at  reasonable  cost  They 
provide  what  is  often  called  the  'poor  man's  in- 
surance.' In  most,  if  not  all,  the  primary  ob- 
ject is  to  provide  substantial  benefits,  in  case  of 
the  death  of  the  member,  to  the  widow,  orphans, 
or  dependents  of  such  member,  to  provide  means 
for  the  family  when  the  main  support  is  gona 
Their  purposes  are  laudable.  They  provide 
means  to  maintain  the  widow,  and  feed^  clothe, 
and  educate  the  orphans,  and  thereby  relieve  the 
state  of  burdens  which  otherwise  might  fall 
upon  it.  The  provisions  for  the  creation  and 
payment  ot  these  sacred  funds  to  the  properly 
designated  benefidaries  should  receive  such  lib- 
eral construction  that  the  widow,  the  orphan,  or 
other  dependent  may  receive  the  intended  bene- 
fit. In  determining  who  Is  entitled  to  receive 
the  benefits  of  the  provisions  of  societiea  of  this 
kind,  it  is  the  duty  of  the  court  to  construe  the 
statute  and  their  rules  and  regulations  liberal- 
ly, and  in  such  manner  as  to  carry  out  the  l>e- 
neficent  purposes  sought  to  be  accomplished." 

In  view  of  what  has  been  said  It  Is  veiy 
clear  that  as  between  ordinary  life  compa- 
nies and  the  associations  intended  to  be  cov- 
ered by  the  provisions  of  the  act  In  question 
the  classification  la  not  capilciou%  unreason- 


able, or  arbitrary.  But  it  is  said  that  such 
Is  the  character  of  the  classification  as  be- 
tween sttch  associations  and  other  beneficial 
associations.  In  reply  to  this  point  we  quote 
what  was  said  by  this  court  In  Condon  v. 
Maloney.  108  Tenn.  (24  Pick.)  8^06,  65  S.  W. 
871,  874: 

"But,  while  the  courts  frequently  find  and  as- 
sign reason  for  legislative  classification,  yet  it 
is  by  no  means  uniformly  so.  And- it  does  not 
follow,  because  the  reason  for  the  classification 
is  not  disclosed  in  the  face  of  the  act,  that  it 
is  necessarily  without  reason  and  capricious. 
Reasons  eminently  wise  and  provident  might 
control  the  lawmaking  body  which  do  not  appear 
upon  the  face  of  a  statute,  and  for  the  courts 
to  strike  it  dowu  because  not  readily  percepti- 
ble might  well  be  criticized  as  an  act  of  judi- 
cial usurpation.  Nor  is  there  any  abdication  of 
constitutional  duty  or  responsibiUty  in  this  ac- 
tion." 

[3]  It  Is  next  Insisted  that  section  12  un- 
lawfully discriminates  In  favor  of  associa- 
tions falling  under  the  provisions  of  the  act 
by  permitting  them  to  offer  advantages  to 
members  which  are  denied  to  ordinary  life 
Companies,  and  to  associations  not  organized 
under  this  act  The  manifest  answer,  how- 
ever, to  this  attack  is  that  the  act  in  ques- 
tion Is  a  general  act,  and  all  of  the  rights, 
privileges.  Immunities,  or  exemptions  allow- 
ed under  It  may  be  enjoyed  by  any  ordinary, 
life  company,  or  any  association  not  organ- 
ized under  the  act  in  question  which  will 
abandon  Its  former  organization  and  do  an 
Insurance  business  by  organization  under 
the  act  in  question  and  compliance  with  its 
terms,  and  therefore  in  this  respect  the  act 
in  question  does  not  violate  section  8  of  ar- 
ticle 11  or  section  8  of  article  1  of  oui*  Con- 
stitution. 

[4]  It  is  next  insisted  that  the  act  does  not 
afford  creditors  the  same  mea.sure  of  relief 
which  they  are  afforded  under  other  statutes. 
The  answer  to  this  point  is  that  In  the 
scheme  of  this  act  the  creditor  finds  no 
place;  he  is  not  named;  his  possible  exist- 
ence Is  recognized  by  section  12,  but  his  most 
effective  means  of  making  his  existence  felt, 
to  wit,  "attachment,  garnishment,  or  other 
process,  legal  or  equitable,"  are  paralyzed  by 
the  legislative  department  of  the  government 
on  the  high  ground  of  public  policy;  that 
department  of  the  government  recognized  in 
the  business  of  Insurance  conducted  by  a 
fraternal  benefit  association,  a  charity  so 
beneficial  to  the  state  as  to  demand,  not  only 
that  the  hand  of  the  creditor  be  stayed,  but 
that  the  sovereign  state  should  also  forego 
its  power  to  tax  the  lodge  property  and  funds 
of  a  charity  so  benign  in  its  Influence.  Akin 
to  this  legislation  is  section  4030,  Shan.  Code, 
which  provides: 

"A  life  insurance  effected  by  a  husband  on  hia 
own  life  shall  inure  to  the  benefit  of  the  widow 
and  next  of  kin,  to  l>e  distributed  as  personal 
property,  free  from  the  claims  of  his  credi- 
tors." 

See,  also,  section  4281,  Shan.  Ck>de,  wlilch 
provides: 
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"Any  Hfe  Inauranee  efleeted  by  a  husband  on 
Us  own  life  shall,  in  case  of  bit  death,  inure 
to  the  benefit  of  his  widow  and  diildren:  and 
the  money  thence  arising  shall  be  divided  be- 
tween tbem  according  to  the  law  of  distribu- 
tions, without  beinK  in  any  manner  subject  to 
the  debts  ol  the  husband,  whether  by  attach- 
ment, execution,  or  otherwise." 

No  donbt  can  exist  as  to  the  legislative 
power  to  treat  the  creditor  with  the  scant 
consideration  of  which  complaint  Is  made  In 
respect  of  section  12. 

[(]  The  next  Insistence  is  that  by  section 
12  privileges  are  granted  to  associations  fall- 
ing under  the  operation  of  the  act  in  question 
which  are  not  accorded  to  all  associations 
and  corporations  of  the  same  class.  This  is 
a  misconception  of  the  effect  of  the  act  In 
question.  It  grants  the  same  privileges  to 
all  associations  which  fall  within  the  terms 
of  the  act  It  does  not  purport  to  cover  each 
and  every  kind  of  Insurance  business,  but  it 
does  cover  all  Insurance  business  conducted 
in  this  state  by  associations  of  the  class  fall- 
ing within  the  terms  of  the  act 

[II  Passing  now  to  certain  questions  which 
are  based  upon  the  provisions  of  section  32 
of  the  act  in  question,  that  section  provides: 

"That  nothinz  contained  in  this  act  shall  be 
construed  to  affect  or  apply  to  grand  or  sub- 
ordinate lodges  of  Masons,  Odd  Fellows,  or 
knights  ot  Pytliias  (exdusive  of  the  insurance 
branch  of  the  Supreme  Lodge  Knights  of  Py- 
thias) or  to  similar  orders  which  do  not  issue 
insurance  certificates,  nor  to  local  lodges  of  an 
association  bow  doing  bnsinesa  in  this  state, 
that  provide  death  benefits  not  exceeding  three 
hundred  dollars  to  any  one  person,  or  disability 
benefits  not  exceeding  three  hundred  dollars  in 
any  one  year  to  any  one  person,  or  both,  not 
to  domestic  associations  which  limit  their  mem- 
bership to  the  employ6s  of  a  particular  city  or 
town,  designated  firm,  business  house,  or  corpo- 
ration; the  insurance  commissioner  may  re- 
quire from  any  association  such  information  as 
will  enable  him  to  detei-mine  whether  such  as- 
sociation is  exempt  from  the  provisions  of  this 
act  No  association  which  is  exempt  by  the  pro- 
visions of  this  section  from  the  requirements  of 
this  act  shall  ^ve  or  allow,  or  promise  to  give 
or  allow,  to  any  person  any  compensation  for 
procuring  new  members." 

There  Is  nothing  on  the  face  of  the  act 
from  which  we  can  say  that  Masons,  Odd 
Fellows,  or  Knights  of  Pythias  lodges,  or 
similar  orders  which  do  not  issue  Insurance 
certificates,  would  fall  within  the  operation 
of  the  act,  even  if  section  32  had  not  been 
Incorporated  therein.  Nor  can  we  say  that 
the  provisions  of  the  act  would  hare  applied 
to  domestic  associations  which  limit  their 
membership  to  the  employes  of  a  particular 
dty  or  town,  designated  firm,  business  house, 
or  corporation;  indeed,  we  are  inclined  to 
the  opinion  that  to  such  as  these  the  act 
would  not  have  applied  if  section  32  had  not 
been  Incorporated  therein,  and  therefore 
their  exdnslon  would  be  Innocuous;  but,  as 
concerns  the  exclusion  by  this  section  of 
"local  lodges  of  an  association  now  doing 
business  in  this '  state,  that  provide  death 
benefits  not  exceeding  three  hundred  dollars 
to  any  person,  or  disability  benefits  not  ex- 


ceeding three  bandred  dollars  In  any  one 
year  to  any  one  person,  or  both,"  we  think 
the  exclnslon  may  rest  upon  a  sonnd  and 
reasonable  basis  under  the  doctrine  of  class- 
ification purely  upon  the  ground  that  on 
account  of  the  limited  amount  of  business 
done  by  such  associations  it  was  a  proper 
exercise  of  the  legislative  power  to  dastdfy 
so  as  to  free  such  associations  from  the  op- 
erati4His  of  the  act  and  the  burdens  and  ex- 
pense incidental  tberetoi  Certainly  there  Is 
nothing  appearing  upon  the  face  of  the  act 
to  show  that  the  exclusion  of  these  small  as- 
sociations was  arbitrary,  unreasonable,  or 
capricious  classification,  and  therefore,  un- 
der the  doctrine  of  the  excerpt  quoted  supra 
from  Condon  v.  Maloney,  we  think  there  Is 
no  merit  in  the  Insistence  of  appellant  In 
respect  of  any  question  made  upon  the  pro- 
visions of  section  32  of  the  act  In  question. 
We  hare  discussed  all  of  the  questions 
which  were  of  sufficient  merit  to  warrant  it 
We  have  considered  all  the  questions  made. 
We  orermle  all  assignments  of  error  made 
by  the  bank,  and  it  results  that  the  decree 
of  the  chancellor  is  afilrmed,  and  the  gar- 
nishment proceeding  is  dismissed  at  the  cost 
of  the  bank. 


NASHVILLE,  0,  &  ST.  L.  BY.  r.  BOLTON. 
(Supreme  Court  of  Tennessee.    March  25, 1816.) 

1.  Lurtation  Of  Acnona  ®s>l30(l)  —  Com- 

KENCBMBST  OF  ACTION— NkW  ACTION— STAT- 
UTE^CONSTBUCTION. 

Shannon's  Code,  |  4446,  providing  that,  if 
an  action  is  commenced  within  the  time  limited, 
but  judgment  is  rendered  against  the  plaintiff  on 
any  ground  not  concluding  his  right  of  action, 
or  where  the  judgment  is  rendered  for  the  plain- 
tiff and  is  arrested  or  reversed  on  appeal,  plain- 
tiff may  commence  a  new  action  within  one  year, 
is  remedial,  and  should  be  liberally  construed 
in  furtherance  of  its  purpose. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  K45,  663,  SCO;  Dec.  Dig. 
«=>180(1).] 

2.  LiicrrATiow  or  Actions  $es>130(5)  —  Non- 
suit—Statute. 

Under  such  statute,  the  taking  of  a  volun- 
tary nonsuit  entitles  a  plaintiff  to  the  year  in 
which  to  begin  a  second  suit. 

[EM.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  }  S57 ;  Dec.  Dig.  «=3l30(5).] 

3.  Limitation  of  Actions  ®=>130(6)  —  Dis- 
missal—New  Suit— Statute. 

Such  statute  applies  to  actions  in  equity  as 
well  as  to  actions  at  law,  and  the  plaintiff's  fail- 
ure to  file  a  declaration  which  results  in  a  dis- 
missol  of  a  suit  does  not  prevent  the  bringing  of 
a  new  suit 

(Ed.  Note.— For  other  cases,  see  Limitntion  of 
Actions,  Cent  Dig.  f  567 ;  Dec.  Dig.  «=>130(5).] 

4.  LnciTATiON  OF  Actions  «=»130(5)— Volur- 

TABT  NONflUIT  —  NEW  ACTION  —  StATXTTE  — 

"Reversed." 

Under  such  statute,  plaintiff,  who  obtained 
a  judgment  which  was  reversed  and  remanded, 
and  who  after  remand  took  a  voluntary  nonsuit, 
might  commence  a  new  action  within  the  year 
following  the  nonsuit,  and  was  not  required  to 
commence  such  action  within  one  year  from  re- 
versal, as  the  word  "reversed"  means  a  reversal 


9=3For  other  cases  se«  <>am*  topic  and  KXT-NUHBBR  In  all  Key-NumberM  Dlgwts  and  Ind«z«t 
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of  the  jndgment  nisi  that  terminatea  in  the  ap- 
pellate conrt,  the  suit  without  an  adjudication  of 
the  merits,  and  not  a  reversal  with  a  remand 
tor  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  }  557 ;  Dec.  Dig.  <g=>13(K5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reversal.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Julia  E.  Bolton  against  the  Nasb- 
vUle,  Chattanooga  &  St  Louis  Railway. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals reversing  a  Judgment  for  plaintiff, 
plaintiff  brings  certiorari.  Writ  granted,  and 
judgment  below  modified  and  afllrmed. 

Claude  Waller,  of  Nashville,  W.  B.  Lamb, 
of  Fayettevllle,  and  Frank  Siemens,  of  Nash- 
ville, for  plaintiff  In  error.  W.  H.  Washing- 
ton and  Jno.  B.  Danld,  both  of  NasbvlUe,  for 
defendant  la  error. 

WILLIAMS,  J.  This  action  was  brought 
In  the  circuit  court  of  Davidson  county  by 
the  defendant  in  error,  the  widow  of  William 
H.  Bolton,  to  recover  damages  for  the  al- 
leged wrongfal  death  of  the  husband  who 
was  an  engineer  In  the  employ  of  the  railway 
company. 

An  earlier  suit  on  the  same  cause  of  ac- 
tion had  been  commenced  and  prosecuted  by 
the  widow  in  the  circuit  court  of  Grundy 
county.  At  one  stage  In  the  history  of  that 
first  suit  a  Jndgment  was  recovered  by  her; 
the  railway  company  appealed  to  this  tiourt, 
where  the  Judgment  was  reversed  and  the 
cause  remanded  to  the  circuit  court  of  Grun- 
dy county.  After  remand,  the  widow,  as 
plaintiff,  took  a  voluntary  nonsuit,  and  with- 
in one  year  thereafter  began  the  present  salt 
in  Davidson  county. 

The  railway  company  interposed  as  a  de- 
fense, the  general  statute  of  limitation  of  one 
year  in  relation  to  actions  for  wrongful 
death. 

The  circuit  Judge  held  against  this  defense, 
and  rendered  Judgment  on  a  verdict  of  the 
Jury  against  the  railway  company.  The 
Court  of  Civil  Appeals  (Judge  Higglna  not 
sitting  and  Judge  Hall  dissenting)  reversed 
this  ruUng,  on  an  appeal  to  that  court  by  the 
defendant  in  the  court  below. 

The  widow  by  petition  for  certiorari  seeks 
a  reversal  of  the  ruling  at  our  hands. 

The  position  of  the  defendant  railway  for 
afflrmance  is  that  the  new  action  must  have 
been  commenced  within  one  year  from  the 
date  of  the  reversal  of  the  Judgment  in  this 
court,  and  that  since  more  than  a  year  had 
elapsed  before  the  present  action  was  brought 
the  suit  is  barred,  notwithstanding  it  was 
begun  within  the  year  next  following  the 
voluntary  n<»i8uit 

[1]  The  statute  providing  for  such  new  ac- 
tion Is  section  4446  of  Code  (Shannon),  which 
reads  as  follows: 

"If  the  action  is  commenced  within  the  time 
limited,  but  the  jadgment  or  decree  is  rendered 

acainat  the  plaintiff  upon  any  ground  not  con- 
uding  bis  right  of  action,  or  where  the  judg- 


ment or  decree  is  rendered  in  fovor  of  the  plain- 
tiff, and  ia  arretted,  or  reversed  on  appeal,  the 
plaintiff,  or  hia  representatives  and  privies,  as 
the  case  may  be,  may,  from  time  to  timet  com- 
mence a  new  action  within  one  year  after  the 
reversal  or  arrest" 

Counsel  of  both  parties  and  the  Court  of 
Civil  Appeals  say  that  the  question  thus  pres- 
ented Is  one  of  first  impression  in  this  state, 
and  our  Investigation  demonstrates  the  cor- 
rectness of  the  statement. 

The  statute  Is  remedial,  and  should  be  lib- 
erally construed  in  furtherance  of  Its  pur- 
pose. The  decisions  of  this  conrt  have  given 
a  liberal  construction  to  the  statute,  from 
almost  every  angle  Questions  have  been  pre- 
sented. 

[2,  S]  Differing  from  the  courts  of  some 
other  Jurisdictions,  it  has  been  held  that  the 
taking  of  a  voluntary  nonsuit  entitles  a 
plaintiff  to  the  year  in  which  to  begin  a 
second  suit  Memphis,  etc.,  B,  Co.  v.  Pil- 
low, 9  Heisk.  (56  Tenn.)  248 ;  Hooper  v.  At- 
lanta, etc.,  R.  Co.,  106  Tenn.  28,  60  S.  W.  607, 
53  L.  B.  A.  931.  So  differing,  this  court  has 
held  that  the  statute  applies  to  actions  in 
equity  as  well  as  to  actions  at  law,  and 
that  plaintiff's  failure  to  file  a  declaration, 
which  results  in  a  dismissal  of  bis  suit,  does 
not  prevent  the  bringing  of  a  new  suit 
La  Follyette  Coal,  etc.,  Ca,  v.  Mlnton,  llT 
Tenn.  416,  101  S.  W.  178,  11  L.  B.  A.  (N. 
S.)  47& 

[4]  Passing  to  a  oonsideratlon  of  the  im- 
mediate question:  Is  the  one  year  allowed 
for  the  bringing  of  a  new  suit  to  be  comput- 
ed from  the  date  of  such  a  reversal  or  from 
the  date  of  the  nonsuit? 

Statutes,  similar  in  terms  to  ours,  are  In 
effect  in  several  other  states,  and  tbe  de- 
cisions therein,  while  comparatively  few  in 
number  on  the  point,  are  in  opposition  to  tbe 
contention  of  the  defendant  company. 

Tbe  position  of  tbe  railway  company  is  sup- 
ported by  a  dictum  incorporated  in  the  opin- 
ion of  the  court  in  Arnett  v.  Coffey,  6  Colo. 
Am>.  560,  39  Pac.  894.  It  there  appeared 
that  suit  had  been  brought  by  the  appellee 
against  the  appellants  to  set  aside  a  convey- 
ance of  real  estate  for  fraud.  It  was  averred 
in  the  complaint  that  the  fraud  first  came  to 
plaintiff's  knowledge  in  November,  1888.  A 
Judgment  was  entered  In  favor  of  plaintiff, 
defendants  appealed,  and  in  the  appellate 
court  there  was  a  reversal  and  remand.  In 
the  lower  court  plaintiff  dismissed  bis  suit, 
and  a  second  Judgment  was  rendered  in  his 
ta-vot.  On  api)eal  therefrom  it  was  said  by 
tbe  court: 

"Section  2180  ia  as  follows:  *If  in  any  action 
duly  commenced  within  the  time  herein  limited, 
and  allowed  therefor,  •  •  •  after  a  verdict 
for  the  plaintiff,  the  judgment  shall  be  arrested ; 
or  if  tbe  jndgment  for  the  plaintiGF  shall  be  re- 
versed on  a  writ  of  error,  the  plaintiff  may  com- 
mence a  new  action  for  the  same  cause,  at  any 
time  within  one  year  after  the  abatement  or  oth- 
er determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein.'  •  •  •  It 
was  barred  by  the  pro^'isions  of  section  2180, 
even  if  we  concede  that  the  latter  aectioB  has 
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aa^  apjriioatio&  to  the  ease.  It  ia  only  where  the  i 
plai]iaS*s  ju(i|^eDt  ia  reversed  on  a  writ  of  error 
that  the  additional  year  is  allowed  him,  but  this 
was  not  a  reversal  on  a  writ  of  error.  If,  how- 
ever, we  were  at  liberty  to  construe  the  statute 
as  comprehending  cases  of  appeal,  the  plaintiff's 
position  is  no  better,  because  he  did  not  brine 
his  new  action  within  one  year  after  the  reversal. 
It  is  true  that  the  first  suit  was  not  at  an  end 
until  its  dismissal  in  the  lower  court  in  April, 
IS02 ;  and  counsel  seem  to  think  that  the  year 
allowed  the  plaintiff  within  which  to  renew  his 
action  commenced  then,  but  thie  statute  does  not 
80  read.  In  no  i>oii!iible  aspect  of  the  case  was 
tliis  suit  brought  in  time," 

This  dictum  bas  been  Incorporated,  er- 
roneously as  we  believe,  in  tbe  test  of  the 
article  on  Limitation  of  Actions  in  25  Cyc. 
1323,  and  the  Colorado  case  alone  cited  as 
authority. 

Tlie  better  doctrine  is  that  the  word  "re- 
versed" in  the  above,  and  in  similar  statutes 
In  other  Jurisdictions,  should  be  construed 
to  mean  a  reversal  of  a  Judgment  nisi  that 
terminates,  in  the  appellate  court,  the  suit 
without  an  adjudication  of  the  merits,  aud 
not  to  apply  in  instances  of  reversal  with 
award  of  remand  for  new  trial. 

In  Illinois  it  has  been  held  that  the 
statute  did  not  apply  to  a  case  where  an  ap- 
pellate court,  not  only  reversed  the  Judgment 
entered  by  the  lower  court,  but  also  awarded 
a  venire  facias  de  novo;  and  that  it  ap- 
plied only  to  cases  in  whidi  Judgments-  were 
reversed  on  nonconcluding  grounds  and  the 
cause  not  remanded.  Hutter  y.  Paige  Iron 
Works,  127  lU.  App.  177. 

In  Missouri  the  principle  la  recognized  in 
that  the  rule  aK>ear8  to  be .  that  the  re- 
versal referred  to  in  the  statute  is  one  in 
which  tlje  merits  of  the  cause  have  not  been 
adjudicated  and  In  which  there  Is  no  remand. 
I^wrence  v.  Shreve,  26  Mo,  402;  Strottman 
V.  St  liOnlB,  etc.,  R.  Co.,  228  Mo.  164,  128  S. 
W.  187,  30  Ia  R.  A.  (N.  8.)  377,  388. 

In  Carroll  v.  Alabama,  eta,  R.  Co.  (O.  C.) 
60  Fed.  549,  the  nature  of  the  reversal  pro- 
vided for  in  the  Alabama  statute  was  under 
discussion.  It  appeared  that  plaintiff  had 
brought  an  action  in  the  state  court,  and  re- 
covered a  Judgment  which  was  appealed 
from.  The  Supreme  Court  of  Alabama  re- 
versed the  Judgment  and  remanded  the  cause. 
PlatntUr  then  dismissed  his  action  in  the  low- 
er conrt,  and  brought  a  second  action  in  the 
federal  court.  The  statute  of  limitation  was 
pleaded  by  the  defendant  company.  The 
court  said: 

"In  the  case  of  Napier  v.  Foster,  80  Ala.  379, 
Stone,  C.  X,  speaking  of  tUs  statute  (section 
2623  of  the  Code),  saya,  in  the  opinion  et  the 
oonrt,  titat: 

"  'It  is  only  in  cases  where  some  error,  mis- 
take, or  oversight  is  fatal  to  the  right  to  main- 
tain the  action  in  the  form  in  which  it  is  first 
bronght  that  it  can  ever  become  necessary  to  in- 
voke the  provisions  of  the  statute;  that  the 
statnte  was  intended  to  relieve  parties  of  the 
consequences  of  some  error,  mistake,  or  over- 
right  in  bringing  w  prosecuting  the  first  suit' 

"It  seems  to  me,  then,  that  the  test  by  which 
we  are  to  determine  tiie  issue  now  before  'the 
conrt  on  the  pleadings  Is  whether  the  Judgment 
•(  revetsal  was  fatal  to  the  plaintiff's  right  to 


maintain  the  action  in  the  form  In  which  it  was 
first  brought,  or,  in'short,  whether  the  judgment 
of  reversal  rendered  necessary  the  dismissal  of 
the  first  suit  the  suit  in  the  dty  court  of  Bir- 
mingham. Now,  was  the  dismissal  of  that  suit 
rendered  necessary  by  the  reversal  of  the  Su- 
preme Court?  It  does  not  appear  that  it  was. 
It  does  not  appear  that  the  effect  of  the  reversal 
was  to  prevent  the  plaintiff  from  recovering  in 
that  Isuit  The  Supreme  Court  held  that  the 
plaintiff  could  not  recover  in  the  case  made  on 
the  record  then  before  it,  and  that  the  lower 
conrt  erred  in  not  so  instructing  the  jury.  But 
it  did  not  follow  that  on  another  trial  the  plain- 
tiff might  not  be  able  to  moke  a  stronger  or  bet- 
ter case'  in  the  same  action.  The  reversal  of  the 
case  by  the  Sujweme  Court  did  not  have  the  ef- 
fect of  defeating  the  plaintiffs  right  to  continue 
the  suit,  and  recover  m  it.  The  reversal  did  not 
render  necessary  the  dismissal  of  that  suit  It 
was  a  voluntary  dismissal.  'While  the  case  at 
bar  may  come  within  the  letter  of  the  statute,  is 
it  not  manifestly  opposed  to  the  spirit  of 
it?    ♦     ♦     • 

"It  seems  to  me  that  the  application  of  the 
statute  here  sought  to  be  made  would  be  very 
unreasonable.  It  would  l>e  unreasonable  to  hold 
that  the  Legislature  intended  to  except  from  the 
operation  of  the  statute  of  limitations  a  person 
who  voluntarily  dismisses  his  suit  because  of 
some  adverse  ruling  of  the  Supreme  Court  in  it. 
Which  did  not  render  the  dismissal  necessary,  but 
which  had  the  effect  only  of  declaring  that  on 
the  facts  of  the  case,  as  shown  by  the  record  be- 
fore it,  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  case  should  be  remanded  for  an- 
other trial,  wherein  the  plaintiff  could  have  an 
opportunity  of  making  a'  better  case,  if  within 
his  power  to  do  so." 

It  is  worthy  of  observation  that  in  the  case 
of  Stuber  v.  RaUroad,  113  Tenn.  306,  87  S. 
W.  411,  the  facts  gave  opportunity  for  the 
raising  of  the  question ;  but  able  counsel  of 
the  railroad  company  in  that  case  did  not 
do  BO.  See,  also.  Railroad  y.  Bentz,  108 
Tenn.  670,  69  S.  W.  317,  68  L.  R.  A.  690,  91 
Am.  St  Rep.  763. 

Going  now  from  a  review  of  the  precedents 
to  a  consideration  of  the  principle  and  pol- 
icy involved: 

The  statute  has  not  merely  letter  but  a 
spirit  That  spirit  is  manifested  hi  the  his- 
tory of  fhe  statute,  which  is  the  outgrowth 
of  St.  James  I,  c.  16,  $  4,  North  Caro- 
lina Act  1715,  c.  27,  {  6,  and  Tenn.  Act  1819, 
c.  28,  §  8,  liberalized  by  our  Code  of  1868,  f 
27561.  It  is  that  a  plaintiff  shall  not  be  final- 
ly cast  out  by  the  force  of  any  Judgment  or 
decree  whatsoever,  not  concluding  his  right 
of  action,  without  an  opportunity  to  sue 
again  within  the  brief  period  limited.  Fur- 
ther, that  the  Judgment  Itself  must  be  one 
that  brings  to  a  rest  or  conclusion  the  action 
as  then  pitched  and  prosecuted,  whether  by 
dismissal,  arrest,  or  reversal.  A  reversal 
with  remand  is  not  such  a  condusloa.  It  is 
but  a  temporary  check  in  the  progress  of  the 
same  salt 

The  argument  In  behalf  of  the  railway 
company  also  proceeds  In  disregard  of  the 
fact  that  a  reversal  with  remand  often  has 
back  of  it,  as  a  reason  or  unexpressed  pur- 
pose on  the  part  of  the  appellate  court,  the 
allowance  of  opportunity  to  the  plaintiff  to 
take  a  nonsuit,  If  so  advlaed ;  and  the  plalxk- 
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tiff  should  bave  tbe  right  to  take  such  course 
In  the  circuit  court  before  the  latter  could 
pn^erly  enter  a  Judgment  concluding  him. 
Why  a  remand  at  all  U  the  plaintiff  is  not 
to  be  left  to  handle  his  cause  de  novo  in  the 
particular  resjject? 

At  the  base  of  the  statute  Is  the  thought 
that  a  plaintiff  who  has  not  been  supine  or 
dilatory  does  not  deserve  to  be  barred  by  the 
general  statute  of  limitation  which  is  direct- 
ed at  supineness  and  dilatorlness. 

Believing  the  ruling  of  the  Court  of  Civil 
Appeals  on  the  point  to  be  without  basis  on 
sound  principle,  the  writ  of  certiorari  is 
granted.  Its  judgment  is  modified  because 
of  this  error,  and,  as  modified,  affirmed. 


PHIMylPS  et  aL  v.  HOOKER  et  al. 
(Supreme  Court  of  Tennessee.    March  25, 1916.) 

1.  Election  of  Rkukdies  «=>7(1)— Acts  Com- 
btitoting  buiction. 

An  election  of  remedies  is  the  adoption  by 
an  unequivocal  act  of  one  of  two  existing  alter- 
native remedial  rights,  inconsistent  and  not 
reconcilable  with  each  other,  the  effect  of  which 
Is  to  preclude  a  resort  by  the  plaintiff  or  cred- 
itor to  the  other. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  j  12;  Dec.  Dig.  <S=>7(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election.] 

2.  Election  of  Remedies  e=>15 — Acts  Con- 

STITUTINO. 

Where  the  plaintiffs  took  a  decree  against 
the  defendants  B.  and  C,  who,  as  ageots  of  the 
defendant  oompauy,  bad  orally  assumed  a  con- 
tract for  tlmljer  rights  on  behalf  of  the  defend- 
ant R.,  there  being  but  one  credit  extended  and 
one  liability,  the  plaintiffs  could  not  proceed 
later  against  the  company  as  principal,  since, 
where  both  the  agent  and  the  principal  are  sued 
together  and,  with  full  knowledge,  the  creditor 
takes  judgment  against  the  agent,  there  is  a  de- 
cisive act  of  election,  although  it  does  not  re- 
sult in  satisfnction  of  the  debt^  and  his  case 
against  the  principal  for  later  judgment  mast 
fail,  althon^  the  principal,  and  not  the  agent, 
received  the  benefit  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  (  17;    Dec.  Dig.  €=9l5.] 

3.  Election  or  Reuedies  «=>1  —  Effect  — 
Change  of  Position  bt  the  Otheb  Pabtt 
—"Estoppel  in  Pais." 

An  "election"  differs  from  an  "estoppel  in 
pais"  in  that  in  order  to  be  effective  it  need  not 
be  acted  upon  by  the  other  party  by  way  of  a 
detrimental  change  of  his  position,  provided  the 
election  is  a  decisive  one. 

[EM.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  g  I;    Dec.  Dig.  <&s»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

Appeal  from  Chancery  Court,  Overton 
County;  A.  H.  Roberts,  Chancellor. 

Action  by  one  Phillips  and  another,  admin- 
istrators, against  W.  A.  Rooker  and  others. 
There  was  a  decree  against  the  named  de- 
fendant and  defendants  J.  U.  Brown  and  J. 
K.  Carpenter  reserving  the  question  of  the 
liability  of  the  defendant  Blue  Ridge  Tie 
Company.  From  a  disallowance  of  an  excep- 
tion to  an  order  and  final  decree  against  the 


defendant  Blue  Ridge  Tie  Company,  and  on 
Its  motion  to  dismiss  the  bill  of  complaint 
or  for  a  decree  notwithstanding  a  verdict  of 
the  jury.  It  appeals.  Reversed,  and  decree 
rendered  in  favor  of  tiie  defendant  Blue 
Ridge  Tie  Company. 

W.  R.  Officer,  C.  J.  Cullom,  and  Conabser 
&  Roberts,  all  of  Livingston,  for  plaintiffs. 
Lucky  &  Andrews,  of  KnoxviUe,  and  O.  K. 
Holladay,  of  Cookeville,  for  defendant 
Rooker. 

WILLIAMS,  J.  The  bill  of  complaint  waa 
filed  against  W.  A.  Rooker  and  others  to  re- 
cover a  personal  judgment  on  a  series  of 
notes  executed  by  Rooker  to  the  Intestate  of 
complainants  for  certain  timber  rights,  and 
to  enforce  a  lien  retained  In  the  contract  of 
conveyance  to  secure  their  payment. 

Among  the  defendants  were  the  Blue  Ridge 
Tie  Company,  a  body  corporate,  J.  U.  Brown 
and  J.  K.  Carpenter,  as  well  as  W.  A.  Rooker, 
who  was  the  grantee  in  the  Instrument  con- 
veying the  timber  rights. 

It  was  alleged  that  the  Blue  Ridge  Tie 
Company  was  liable  on  the  notes  because  of 
an  assumption  of  the  payment  thereof  by 
that  corporation,  and  that  defendants  Brown 
and  Carx>enter  undertook  to  represent,  as 
agents,  the  company  in  the  transaction ;  and 
it  was  sought  to  hold  the  corporation  and 
these  two  agents  of  the  corporation  liable. 
A  further  allegation  was  the  following: 

"The  respondents  Brown  and  Carpenter  took 
charge  of  said  timber  and  contract,  and  assumed 
to  be  representing  the  Blue  Ridge  "He  Company 
as  agents,  but,  if  it  should  turn  out  that  they 
were  not  so  representing  said  company  in  tak- 
ing possession  of  the  original  contract  from 
Rooker,  and  in  manufacturing  and  cutting  the 
timber  into  lumber  and  ties,  and  in  making  the 
payment  on  said  notes,  then  complainants  allege 
that  they  assumed  the  payment  of  the  said 
notes,  and  took  charge  of  the  whole  matter. in 
the  room  and  stead  of  the  said  Rooker,  and  are 
responsible  for  the  amount  of  the  said  notes 
with  interest  and  attorney's  fees." 

The  prayer  of  complainants  for  relief  In- 
corporated the  following  clause: 

"T%at  a  decree  be  entered  against  the  said 
Blue  Ridge  Tie  Company,  J.  U.  Brown  and  J. 
K.  Carpenter,  and  W.  A.  Rooker,  holding  them 
liable  for  said  contract  and  notes  sued  on,  they 
having  assumed  the  payment  of  the  same." 

The  tie  company  anwered,  denying  that  It 
bad  assumed  the  timber  contracts  or  the 
payment  of  the  notes.  Rooker,  Brown,  and 
Carpenter  failed  to  make  defense,  and  an  or^ 
der  pro  confesso  was  duly  taken  against 
them. 

Later  the  cause  came  on  to  be  heard  be- 
fore the  chancellor  upon  the  above  pro  con- 
fesso, when  it  was  decreed  by  the  court, 
among  other  things: 

"That  the  complainants  have  and  recover  of 
W.  A.  Rooker,  J.  U.  Brown,  and  J.  K.  Carpen- 
ter the  said  sum  of  $2,815.59,  together  with  all 
the  costs  of  this  case,  and  that  tne  same  be  de- 
clared a  Uen  on  the  timber  set  out  herein  stand- 
ing and  growing  on  the  lands  herein  described." 
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Hie  Qaestlon  whether  tbe  Blue  Bldge  Tie 
Company  assamed  the  payment  of  the  notes 
executed  by  Booker  and  the  liability  of  that 
company  thereon  was  In  the  above  decree 
expressly  reserved  for  later  determination, 
and  the  cause  was  continued  by  consent  until 
the  next  term  of  the  court  This  decree  was 
entered  January  20,  1914. 

On  August  28, 1914,  a  further  and  final  de- 
cree was  entered  which  recited  that  the  cor- 
poration acquired  the  timber  contract  from 
Booker  and  agreed  to  carry  the  same  out  as 
Booker  had  contracted  to  do,  and  that  the 
corporation  was  liable  on  the  notes  In  ques- 
tion. 

To  that  decree  exception  was  saved  by  the 
tie  company  on  the  ground  that  the  record 
showed  that  complainant  administrators  had 
at  a  former  term  of  the  court  taken  Judgment 
against  Brown  and  Carpenter  for  the  full 
amount  sued  for,  which  act  was  inconsistent 
with  any  right  to  recover  against  the  corpo- 
ration, and  that  complainants  thereby  waiv- 
ed any  right  they  might  have  had  to  recover 
against  the  exceptant  The  same  ground  was 
made  the  subject-matter  of  a  motion  to  dis- 
miss the  bill  of  complaint  or  for  a  decree 
notwitlistandlng  a  verdict  of  the  Jury  which 
had  been  returned  upon  certain  Issues  of  fact 
presented. 

The  exception  and  motion  were  disallow- 
ed. The  tie  company  prayed  an  appeal,  and 
has  here  assigned,  among  other  errors,  the 
position  above  advanced;  that  is,  that  tiie 
complainants  by  talcing  Judgment  against 
the  acting  agents  of  the  corporation  elected 
to  hold  them  liable,  and  could  not  later  take 
a  decree  against  the  corporation  as  their 
principal  on. the  same  alleged  contract  of  as- 
sumption of  the  payment  of  the  notes. 

Doubtless  the  agents,  Brown  and  Carpen- 
ter, were  made  defendants  because  of  a  fear 
on  the  part  of  the  complainants  that  the  ac- 
tion of  the  agents  might  not  be  suflScient  In 
f&ct  or  law  to  bind  their  principal,  and  on  a 
theory  tliat  agents  may  be  liable  on  contracts 
to  whldi  they  fall  to  bind  their  corporate 
principals,  or  else  that  the  agents,  while  in- 
tending to  bind  the  corporation,  in  the  oral 
negotiations  used  apt  words  to  bind  them- 
selTes. 

We  hare  for  determination,  not  whether  ei- 
ther theory  is  sustainable,  but  whether,  since 
complainants  bad  recovered  on  the  alleged 
contract  against  the  agents,  they  may  later 
recover  Judgment  thereon  against  the  prin- 
cipal also,  or  whether  they  are  bound  by 
their  election  claimed  to  be  evidenced  by  the 
successful  suit  against  the  agents. 

The  record  discloses  that  the  alleged  con- 
tract of  assumpticm,  on  whomsoever  binding, 
was  a  parol  one,  and,  further,  that  it  pur- 
ported to  have  been  made  for  and  on  the 
credit  of  the  tie  company  as  one  of  the  con- 
tracting parties.  It  Is  no  part  of  the  theory 
of  complainants  that  the  contract  was  a  Joint 
«r  Joint  and  several  one,  or  tliat  the  agents 


added  to  the  obligation  of  tba  corporation 
their  own  as  one  collateral  to  the  c<wt>onite 
obligation.  The  contract  is,  undn  the  plead- 
ings, to  be  deemed  one  contract  with  one 
credit  extended  and  one  liablll^.  If  the 
agents  are  to  be  held,  it  is  to  be  done  not  in 
addition  to,  bat  instead  of,  the  company. 
Such  a  liability  is  deemed  an  alternative 
one.  It  is  that  of  the  corporation,  or  it  is 
that  of  the  two  agents  who  may  have  failed 
to  bind  it  Complainants  have  no  right  to 
pursne  both  sets  of  parties  as  upon  two  dis- 
tinct obligations;  that  would  allow  them 
more  than  they  allege,  as  well  as  more  than 
their  Intestate  had  in  contemplation  in  any 
event 

Why,  then,  does  not  the  doctrine  of  elee- 
tion  apply? 

[1]  "Election  of  remedies"  may  be  defined 
to  be  ttie  adoption,  by  an  unequivocal  act,  of 
one  of  two  existing  alternative  remedial 
rights,  inconsistent  and  not  reconcilable  with 
each  other,  the  effect  of  which  Is  to  preclude 
a  resort  by  the  plaintiff  or  creditor  to  the 
other. 

[2]  If  the  obligation  be  a  thing  single,  it 
seems  Inconsistent  to  allow  complainants  to 
hold  two  such  distinct  persons  or  set  of  per- 
sons liable  as  their  contractees.  A  remedy 
against  the  agents  must  be  assumed  to  exist 
only  on  the  basis  of  the  nonliability  of  the 
corporation. 

"Which  one  shall  be  held?  The  answer  ordi- 
narily given  is  that  the  other  party  may  'elect', 
between  them.  As  a  corollary  to  this,  it  is  said 
that  the  other  party  has  but  one  choice;  that 
when  he  has  made  his  election  his  determination 
is  final,  and  he  cannot  afterwards  make  a  new 
choice.      2  Mechem  on  Agency,  {  1750. 

We  have  not  been  cited,  and  we  have  not 
on  search  found,  a  case  wh«re  the  doctrine 
of  election  has  be^  applied  to  facts  simtlaf 
to  those  here  presented. 

We  are  of  opinion  that  a  close  analogy  Is 
presented  by  those  oases  whidt  Involve  the 
llabnity  of  the  principal,  disclosed  to  the 
creditor  or  third  person  complaining  at  the 
outset  or  prior  to  suit  and  of  his  agent  on 
obligations  Where  each  is  liable  In  the  altei^ 
native,  though  the  contract  is  not  made  in 
the  name  of  the  principal,  as  It  Is  claimed 
to  have  been  the  case  in  the  instant  suit 
1  Mechem  on  Agency,  Jg  1424,  1712,  1716, 
1750,  et  seq. 

In  the  one  case  the  agent  as  negotiator, 
appears  to  be  the  person  bound  on  the  face 
of  the  contract  Here  the  person  appearing 
to  be  bound  on  the  obligation  is  the  principal. 
If  the  doctrine  of  election  is  applicable  in 
the  one  case,  it  seems  that  it  should  be  in 
the  other.  In  one  instance  the  agent  can  be 
held  because  he  made  the  contract  in  his  own 
name,  or  the  principal  can  be  held  because 
it  is  in  law  deemed  to  be  his  contract ;  while 
here  we  may  assume  that  the  corporate  prin- 
cipal could  have  been  held,  but  that  the 
complainants  Iiave  rendered  the  agents  liable, 
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and,  as  seen,  on  the  necessary  assumption 
of  tile  corporation's  nonliability. 

As  has  been  noted,  eltber  the  principal  or 
tlie  agent  is  to  be  beld  liable,  but  not  both. 
It  is  tlie  duty  of  the  creditor  to  elect  wblcb 
of  tlie  two  tie  will  compel  to  carry  out  ttie 
contract  negotiated  by  the  agent,  and  if,  with 
full  knowledge,  lie  elects  to  bold  the  agent, 
be  thereby  discbarges  the  liability  of  the 
prlndpai,  and  conversely.  Tuthill  v.  Wilson, 
90  N.  Y.  423;  Murphy  t.  Hutchinson,  93 
Miss.  6^3,  48  South.  17S,  21  L.  B.  A.  (N.  S.) 
7S5,  and  note,  11  Ann;  Cas.  611;  31  Cyc 
1578. 

'  That  a  plaintiil  or  complainant  may  prop- 
erly Join  in  an  action  such  agent  and  bis 
principal,  as  defendants  liahle  in  the  alter- 
native, has  been  held.  Gay  v.  KeUey,  109 
Minn.  101,  123  N.  W.  295,  26  U  B.  A.  (K.  S.) 
742;.  and  note. 

The  duty  to  elect  implies,  as  a  prerequisite, 
knowledge,  or  its  equivalent,  on  the  part  of 
the  creditor  of  the  facts  material  to  his 
rights;  and  the  rule  therefore  is  that  the 
act  of  bringing  suit  against  the  principal  or 
the  agent,  as  the  case  may  be,  or  both  to- 
gether, does  not  constitute  an  election,  es- 
pecially where  there  Is  no  attachment  of 
property.  But  clearly,  when  both  the  agent 
and  the  principal  are  sued  together,  as  in 
this  case,  and  a  full  view  of  the  premises  af- 
forded, and  the  creditor  then  takes  a  Judg- 
ment against  the  agent,  that  is  a  decisive 
act  of  election  and  his  case  against  the  prin- 
cipal for  later  Judgment  in  the  same  or  In 
a  subsequent  suit  must  faU.  Kingsley  v. 
Davis,  104  Mass.  178;  Sessions  v.  Block,  40 
Mo.  App.  569;  Tew  v.  Wolfshon,  77  App. 
Div.  454,.  79  N.  T.  Supp.  280;  Coles  v.  Mc- 
Kenna,  80  N.  J.  Law,  48,  76  Atl.  344;  I4nd- 
qolst  T.  IMckson.  98  Minn.  369,  107  K  W. 
968.  6  L.  B.  A.  (N.  S.)  729,  8  Ann.  Cas.  1024, 
and  notes. 

There  is  a  slight  conflict  of  authority  on 
the  question  as  to  whether  a  Judgment,  with- 
out satisfaction,  is  sufficient  to  constitute  a 
conclusive  election  as  to  either  principal  or 
agent  in  such  case ;  but  the  early  cases  of 
Priesly  v.  Femle,  3  H.  &  C.  (Exch.)  977,  and 
Kendall  v.  Hamilton,  L.  B.  4  App.  Cas.  604, 
1  Eng.  Bui.  C.  175,  announced  the  rule  now 
generally  adopted  that  the  plaintiff  is  con- 
cluded, "although  the  Judgment  does  not  re- 
sult in  satisfaction  of  the  debt"  This  court, 
in  Ahrens  v.  Cobb,  0  Humph.  (28  Tenn.)  643, 
is  in  accord  in  its  holding  that,  when  a  Judg- 
ment is  taken  against  an  agent,  the  creditor 
cannot  later  hold  the  principal,  disclosed  to 
be  such  at  the  outset,  although  he  and  not 
the  agent  received  the  benefit  of  the  trans- 
action.   It  was  said: 

"The  fact  that  nothing  was  realized  upon  said 
Judgment  does  not  affect  the  question ;  neither 
does  the  fact  that  the  plaintitF  in  error  derived 
benefit  from  the  lumber.  The  case  rests  upon 
the  fixed  principle  of  law  that  the  party  is  con- 
cluded by  his  own  voluntary  election  to  treat 
the  agent  as  principal  and  sole  debtor."     Id.; 


Calder  v.  Matthews  (K.  B.)  6  0.  P.  486,  2  Eng. 
Bui.  C.  456:  Cross  v.  Matthews  (K.  B.)  91 
Law  T.  Bep.  500 ;   31  Cyc.  1580. 

When,  therefore,  the  complainants  saw 
fit  to  take  a  decree  for  the  amount  of  the 
notes  against  agents  Brown  and  Carpenter, 
they  could  not  proceed  in  the  later  decree 
to  add  a  farther  remedy  against  their  prin- 
cipal, the  tie  company,  likewise  disclosed  In 
the  negotiations.  The  two  remedies  are 
wholly  inconsistent — ^logically  irreconcilable. 
The  grant  of  one  demonstrates  the  ftilsity 
of  the  claim  to  the  other. 

"A  party  may  not  take  contradictory  posi- 
tions; and  where  he  has  the  right  to  choose  one 
of  two  modes  of  redress,  and  the  two  are  so  in- 
consistent that  the  assertion  of  one  involves 
the  negation  or  repudiation  of  the  other,  his  de- 
liberate and  settled  choice  of  one,  with  knowl- 
edge or  means  of  knowledge  of  such  facts  as 
would  authorize  a  resort  to  each,  will  preclude 
him  thereafter  from  going  back  and  electing 
again."  Eobb  v.  Vos,  155  U.  S.  13,  15  Sup. 
Ct.  4,  39  L.  Ed.  52,  62,  quoting  Thompson  v. 
Howard,  31  Mich.  309. 

And  see  Fowler  v.  Boweiy  Savings  Bank, 
113  N.  T.  450,  21  N.  B.  172,  4  L.  B.  A.  146, 
10  Am.  St.  Bep.  479,  and  notes;  Clark  y. 
Bivers,  L.  B.  5  Eq.  91,  37  L.  J.  Oh.  (N.  S.)  70. 

[t]  The  doctrine  of  election  differs  from 
that  of  estoppel  in  pais,  in  that  an  election 
in  order  to  effectiveness  need  not  be  acted 
on  by  the  other  party  by  way  of  a  detrimen- 
tal change  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.  Flynn-Harris-Bul- 
lard  Co.  v.  Hampton  (Fla.)  70  South.  385; 
9  B.  G.  L.  961,  and  cases  cited. 

What  is  said  and  mled  above  is,  of  course, 
meant  to  be  applicable  to  contractual  ob- 
ligations; actions  against  tort-feasors  are 
not  referred  to. 

The  chancellor  in  holding  to  the  contrary 
erred. 

Beversed,  with  decree  here  for  appellant. 


DENNY  T.   SUMNEB  COUNTY  et  a! 
(Supreme  Court  of  Tennessee.    March  11,  1916.) 
L  Taxation   «s>254r-PBBSonAi.  Pbofestt— 

DOMICIIX. 

For  the  purposes  of  taxation  of  personal 
property  one  must  have  «  domicile  fixed  in  aome 
particular  county  and  municipal  corporation  or 
civil  district  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
C!ent.  Dig.  {|  419-426;   Dec.  Dig.  «=»254.] 

2.  Taxation   ^=>254  —  "Domicilk"    Distin- 

OtJISHED  FBOM  "RlISIDENCB." 

"IJomicile"  and  "residence"  are  not  synon- 
ymous in  the  law  relating  to  situs  for  taxation ; 
"domicile"  importing  a  legal  relation  existing 
between  a  person  and  a  particular  place,  based 
on  actual  residence,  plus  a  concurrent  intention 
to  remain  there  as  at  a  fixed  abiding  place.  One 
may  have  but  one  domicile  or  legal  residence,  but 
he  may  have  two  or  more  residences,  and  he 
may  not  actually  abide  at  his  legal  residence  at 
all,  but  bis  actual  residmce  must  be  his  abidine 
place. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  419-426 ;   Dec.  IHg.  <S=s>254. 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Domicile ;   Besidence.] 
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3.  DoKionx  •ssK— OvKR^noK  of  Law. 

The  law  will,  from  facts  and  circumstasceB, 
fix  a  legal  residence  for  one  unless  he  volan- 
taril7  fixes  it  himself. 

[Ed.  Not&— For  other  cases,  see  Domicile, 
Cent  Dig.  Si  24r^;   Dec.  Dig.  «s»5.] 

4.  Domicile  «ss>4(2)— "Qhanqb  or  VoutcnJi" 
—B.xqvianxa. 

To  constitute  a  change  from  a  domicile  to 
another  domicile  of  choice,  it  is  requisite  that 
there  be  actual  residence  in  the  other  or  new 
place^  an  intentioD  to  abandon  the  old  domicile, 
and  an  intention  of  acqniring  a  new  one  at  tbo 
other  place. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  {{  9,  22;    Dec.  Dig.  <8=»4(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Change.] 

5.  DomcnJE  «=94(1>— Gbahob  to   Douioub 
OF  Obioir. 

There  is  in  this  state  an  exception  to  the 
rule  that  a  domicile  once  fixed  remains  until 
another  is  actually  acquired,  arising  in  the 
event  of  a  change  from  a  domicile  of  choice  to 
that  of  origin,  so  that,  if  the  removal  be  with 
intent  to  resume  the  domicile  of  origin,  it  is  re- 
acquired before  it  is  reached,  or  even  while  the 
person  is  in  itinere,  for  it  reverts  the  moment 
the  other  is  given  up;  but  such  exception  is 
limited  to  cfaimges  from  one  eoontry  to  another 
or  from  one  state  of  the  Union  to  another. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent  Dig.  H  R-8,  10-23;    Dee.  Dig.  ®=»4(1).] 

6.  Douicius  «=>4(2)— "Change"— Intent. 

The  mere  intention  to  acquire  a  new  dom- 
icile without  the  fact  of  an  actual  removal  and 
residence  avails  nothing;  neither  doee  the  fact 
of  an  actual  removal  without  such  intent ;  and 
a  mere  change  in  the  place  of  abode,  though 
more  than  temporary,  is  not  sufficient  unless  the 
intent  concur. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent  Dig.  !§  9,  22;   Dec.  Dig.  «=»4:(2).] 

7.  Taxation   «=»264— Pebsowai,   Pbopebtt— 
Domicile. 

Complainant,  who  had  acquiret)  a  domicile 
of  choice  in  T.  county,  who  m  1918  sold  his 
farm  in  that  county  and  most  of  his  personal 
property,  who  removed  to  S.  county,  intending 
to  make  a  legal  residence  there  conditional  on 
his  finding  a  farm  there  that  was  satisfactory 
and  to  remain  only  until  his  son's  preparatory 
school  course  was  finished,  and  who,  though  he 
bought  a  farm  in  S.  county  as  an  investment, 
continaed  to  vote  in  T.  county  and  to  pay  tax- 
es on  personalty  there,  was,  for  the  purposes  of 
taxing  his  personal  property,  domiciled  in  T. 
coanty. 

FEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §{  419-126;   Dec.  Dig.  <S=»254.] 

Appeal  from  Chancery  Court,  Sumner 
County;  J.  W.  Stout,  Chancellor. 

Bill  for  injunction  by  W.  R.  Denny  against 
Sumner  County  and  another.  Decree  for  de- 
fendants, and  complainant  appeals.  Re- 
versed, wltb  decree  for  complainant. 

Ed  T.  Seay,  of  Nashville,  (or  appellant 
Gea  W.  Boddie,  of  Oallatln,  for  appellees. 

WILLIAMS,  3.  The  bUl  of  con^lalnt  was 
filed  by  Denny  to  enjoin  the  county  of  Sum- 
ner and  the  board  of  equalization  of  that 
coanty  from  making  an  assessment  of  com- 
plainant's personal  estate  and  to  prevent  col- 
lection of  taxes  based  on  any  such  assess- 
ment   The  preliminary  steps  had  been  taken 


to  ttsaooa  complalniuoii's  holding  of  personal 
property  in  that  county  at  $40,000  for  the 
year  1915,  and  the  tax  authorities  of  Trous- 
dale county  also  made  an  asaessment  of  the 
property  for  that  year  in  the  same  amount, 
claiming  that  aitos  for  taxation  was  In  the 
latter  county. 

Denny  was  bom  in  Smith  county,  Tenn^  in 
1867,  and  had  his  domlcUe  there  until  1002, 
when  he  removed  to  Trousdale  county,  in  this 
state. 

In  1913  be  sold  his  farms  in  Trousdale  and 
Smith  counties,  and  also  his  personal  prop- 
erty, with  only  a  few  exceptions.  He  was  at 
that  time,  and  has  since  remained,  a  wid- 
ower ;  he  and  a  son  15  years  of  age  oonati- 
tutlng  his  family.  . 

Not  finding  the  school  advantages  of 
Trousdale  county  adequate,  as  he  thought,  he 
considered  going  to  Lebanon,  Wilson  county, 
or  to  Gallatin,  Sumner  county,  for  the  pur- 
pose of  placing  Ills  son  in  sctaooL  He  was 
persuaded  by  a  dose  personal  friend  who 
lived  in  Oallatln  to  choose  the  latter  idace^ 
and  he  went  there  early  in  1914  and  placed 
bis  son  at  once  In  a  boys'  training  school.  At 
first  be  rented  a  bouse  and  21  acres  of  land 
that  surrounded  it  Later,  finding  that  this 
place  was  on  the  market  at  $10,000,  he  pur- 
chased it  at  about  $8,000,  but  as  an  invest- 
ment The  acreage  was  located  in  the  sub- 
urbs of  Oallatln  and  he  was  pursuaded  by 
bis  friend  that  it  was  or  would  become  valu- 
able for  subdivisien  purposes. 

Before  going  to  Gallatin  Doiny  had  this 
friend  to  ascertain  from  a  leading  attorney 
of  the  Gallatin  bar  whether  his  going  to  that 
place  for  the  punrase  of  educating  bis  son 
would  operate  to  diange  his  domicile ;  his  de- 
sire being  to  retain  his  legal  residoioe  in 
Trousdale  county.  He  was  assured  that  it 
would  not  Ue  took  up  his  abode,  along  with 
his  son,  in  Gallatin  for  the  purpose  indicated, 
and,  as  he  testifies,  with  the  intent  not  to 
make  it  his  permanent  home.  The  proof  dis- 
closes bis  intention  to  be:  To  purchase  a 
farm  in  some  county  of  this  state  when  one 
could  be  found  that  was  satisfactory,  and  to 
make  his  permanent  residence  at  the  place 
where  it  was  purcSiased;  to  place  his  son 
later  on  in  Vanderbllt  University,  at  Nash- 
ville, and  to  go  there  and  abide  (if  a  farm 
had  not  been  purchased  at  the  time)  wbUe 
his  son  was  going  through  a  college  course; 
and,  if  a  farm  had  not  been  found  elsewhere, 
to  go  back  to  Trousdale  county  and  purchase 
one  there  when  his  son  was  through  school. 
He  was  a  farmer,  and  purposed  bringing  up 
bis  son  as  a  farmer  after  the  education  of 
the  latter  was  completed. 

Complainant  made  unsuccessful  efforts  to 
buy  farms  in  Sumner,  Williamson,  and  Maury 
counties ;  and,  as  stated,  he  testifies  that  he 
bad  no  intention  of  residing  permanently  in 
Gallatin,  or  In  Sumner  county,  unless  he 
should  succeed  in  making  the  purchase  of 
a  farm  there.    The  other  proofs  as  to  his 
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contemporaneona  dedaratloBB  are  to  the  ef- 
fect that  hl8  Intention  was  to  retain  d<«niclle 
In  Trousdale  county ;  that  he  had  no  purpose 
to  remain  In  Oallatln  permanently,  but  to 
use  it  as  a  base  for  educating  his  son  and 
for  finding  a  farm  In  some  Tennessee  (!oanty ; 
no  particular  county  being 'in  mind. 

Denny  has  continued  all  along  to  vote  in 
TroUBdale  county  and  to  pay  taxes  on  i>er- 
sonalty  there. 

In  this  state  we  seem  to  have  no  reported 
case  dealing  with  the  subject  of  domicile  In 
respect  of  the  place  of  taxation  of  personal 
effects.  However,  we  have  cases  In  wbl(^ 
domicile  has  be^a  defined  when  the  same 
had  relation  to  other  subject-matters.  Some 
of  these  cases  are  pertinent  to  the  one  In 
hand.  Thus  Allen  v.  Thomason,  11  Humph. 
(30  Tenn.)  536,  S4  Am.  Dec.  55,  and  Kellar  v. 
Balrd,  6  Helsk.  (52  Tenn.)  89  (relating  to  suc- 
cession) ;  Layne  v.  Pardee,  2  Swan  (32  Tenn.) 
232  (marital  rights) ;  Pearoe  v.  SUte,  1  Sneed 
(33  Tenn.)  66,  60  Am.  Dec.  135  (elective  fran- 
diise) ;  White  v.  White,  8  Head  (40  Tenn.) 
405 ;  Williams  v.  Saunders,  5  Cold.  (45  Tenn.) 
60  (fonun  for  probate  of  will)  and  Kedin  v. 
Graves,  129  Tenn.  103,  165  S.  W.  232,  L.  R. 
A.  1916A,  421,  and  Hascall  v.  HaflOrd,  107 
Tenn.  35S,  66  Sk  W.  423,  89  Am.  St  Rep.  952 
(exemptioiu^.  See,  also,  other  cases  dis- 
cussing domicile  in  relations  that  do  not 
furnish  so  close  au  analogy.  Foster  v.  Hall, 
4  Hnmph.  (23  Tenn.)  846,  and  Stratton  v. 
Brlgham,  2  Sneed  (34  Tenn.)  420  (residence 
for  attachment  purposes) ;  Sparks  v.  Sparks, 
114  Tenn.  666,  88  S.  W.  173  (residttice  for 
divorce) ;  and  Laue  v.  Grand  Fyatemity,  132 
Tenn.  236,  177  8.  W.  941,  L.  R.  A.  1915F, 
1056  (forfeitaie  of  life  insurance). 

[1]  For  purposes  of  taxation  of  personal 
property  one  must,  of  course,  have  a  domicile 
fixed  in  some  particular  county  and  munici- 
pal corporation  or  civil  district  of  the  state. 

[2,  3]  "Domicile"  and  "residence"  are  not 
synonymous  in  the  law  relating  to  situs  for 
taxation,  "domicile"  importing  a  legal  rela- 
tion existing  between  a  person  and  a  par- 
ticular place  based  on  actual  residence,  plus 
a  concurrent  intention  there  to  remain,  as  at 
a  fixed  abiding  place. 

A  man  may  have  two  or  more  residences, 
but  only  one  domicile  or  legal  residence.  He 
must  Iiave  a  domicile  somewhere;  he  can 
havie  only  one;  therefore,  "in  order  to  lose 
one,  he  must  acquire  another." 

The  law  will,  from  facts  and  circum- 
stances, fix  a  legal  residence  for  him,  unless 
he  voluntarily  fixes  It  himself,  and,  when  his 
legal  residence  is  once  fixed.  It  requires  both 
fact  and  intention  to  change  it.  As  contra- 
distinguished from  his  legal  residence,  be 
may  liave  an  actual  residence  in  another 
state  or  county.  He  may  abide  in  the  latter 
without  surrendering  his  legal  residence  in 
the  former,  provided  he  so  intends.  His  legal 
residence,  for  the  purpose  Indicated,  may  be 
merely  ideal,  bat  bis  actual  residence  must 
be  substantive.    He  may  not  actually  abide 


at  his  legal  residence  at  all,  but  his  actual 
residence  must  be  his  abiding  place.  Tiptoo 
V.  Tipton,  87  Ky.  245,  8  S.  W.  440;  Long  v. 
Ryan,  30  Grat.  (Va.)  718. 

[4]  To  constitute  a  change  from  a  domicile 
to  another  domicile  of  choice,  as  is  (daimed 
in  the  Instant  case,  three  things  are  essential: 
(a)  Actual  residence  in  the  other  or  new 
place;  (b)  an  intention  to  altandon  the  old 
domicile ;  and  (c)  an  intention  of  acquiring  a 
new  one  at  the  other  place.  Sparks  v.  Sparks, 
supra ;   Foster  v.  Hall,  supra. 

The  definition  of  "dcwilcUe"  approved  by 
the  Supreme  Court  of  the  United  States  in 
the  recent  cases  of  Williamson  v.  Oaenton, 
232  U.  S.  619,  eZi,  34  Sup.  Gt  442,  68  L.  Ed. 
758,  761  (domicUe  for  divorce),  and  GUbert 
V.  David,  235  U.  S.  561,  35  Sup.  Ct  164,  59 
li.  Ed.  360  (domicile  for  federal  jurisdiction). 
Is  that  given  by  Dicey  in  his  Conflict  of  Laws 
(2d  Ed.)  p.  111.  This  definition  la  in  negative 
form,  and  a  change  of  domicile  is  said  to  be 
effected  where  there  is  a  change  of  abode  and 
"the  absence  of  any  present  intention  to  not 
reside  permanently  or  indefinitely  in  the  new 
abode."  The  same  essential  factors,  as  we 
conceive,  appear  in  the  definition  when  thus 
phrased: 

"As  some  writers  expreea  it,  there  must  be  an 
animus  non  revertendi  and  an  animus  manendi 
or  animus  et  factum.  Berry  v.  Wilcox,  44 
Neb.  82,  62  N.  W.  249,  48  Am.  St.  Rep.  708; 
Hayes  v.  Hayes,  74  111,  312,  316;  Jopp  v. 
Wood,  34  L.  J.  Ch.  N.  S.  212 ;  Moorhouae  v. 
Lord,  10  H.  L.  Cas.  272.  The  factum  is  the 
transfer  of  the  bodily  presence,  and  the  animus 
is  the  intention  of  residing  permanently,  or  for 
an  indefinite  period.  A  change  of  domicile  there- 
fore involves  a  question  of  fact  and  intent  The 
fact  is  easily  proved  because  it  is  shown  by  the 
mere  transfer  of  the  bodily  presence  from  the 
old  to  the  new  place  of  abode,  but  the  intent  with. 
which  the  change  is  made  is  to  be  deternanod 
from  the  character  of  the  residence,  its  object 
and  purpose,  in  connection  with  the  other  evi- 
dence in  the  case.  Residoice  in  a  particular 
place  is  a  fact  obvious  to  the  senses,  and  cannot 
be  easily  mistaken,  but  its  value  in  fixing  dom< 
icile  is  unimportant  unless  accompanied  with  an 
intent  of  remaining  permanently  or  indefiuitely, 
or,  as  it  is  sometimes  said,  with  no  present  in- 
tent of  removing  therefrom.  Residence  alone, 
however  long  continued,  will  not  effect  a  citang^ 
of  domicile.-  On  this  point  the  authorities  speak 
with  practically  one  vwce."  Pickering  v.  Winch, 
48  Or.  500,  87  Pac.  763,  9  L.  R.  A.  (N.  S.) 
1169,  and  note. 

[B]  Reference  may  be  made  parenthetically 
to  an  exception  recognized  in  this  state  to 
the  rule  that  a  domicile  once  fixed  remains 
until  another  is  actually  acquired,  arising  in 
event  of  a  change  from  a  domicile  of  choice 
to  that  of  origin.  Then,  if  the  removal  be 
with  the  intention  to  resume  his  domicile  of 
origin,  the  latter  Is  reacquired  before  it  is 
reached,  or  even  while  the  person  is  in  Itln- 
ere,  "for  It  reverts  from  the  moment  the 
other  is  given  up."  Allen  v.  Thomason,  su- 
pra, dUng  Story  on  Conflict  of  Laws.  The 
doctrine  touching  this  exception  is  confined, 
however,  to  changes  from  one  country  to  an- 
other, or  from  one  state  of  the  Union  to  an- 
other. Kellar  v.  Balrd,  supra ;  Story,  J.,  In 
Catlln  T.  Gladding,  4  Mason,  308,  Fed.  Cas. 
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Vo.  2620;  TTdny  t.  U4d7,  4  L.  B.  H.  Lu  8c 
App.  441,  9  Eng.  R.  O.  TS2.  The  exception 
tliiis  reoognlaed  In  tbis  state  Aould  be  held 
In  mind  to  prevent  oonftuion  in  the  attempt- 
ed applicBtloa  of  tbe  language  nsed  in  opin- 
ions enfordnK  the  doctrine  to  instances  wbeie 
it  has  no  relevancy. 

In  the  case  of  Bnlkley  ▼.  Wllllamstown,  3 
Gray  (Mass.)  403,  It  appeared  that  prior  to 
the  tax  test  date  of  May  1,  1868,  Bulkley,  an 
inhabitant  of  WUUamBtowii,  had  made  prep- 
arations for  removing  from  that  town  to 
Rock  Island,  III.,  and  the  last  week  of  April 
he  left  WilUamstown.  He  and  his  family 
went  first  to  Adams,  Mass.,  there  taking 
rooms  with  board,  and  they  were  in  Adams 
on  the  test  date.  The  trial  Judge  Instructed 
the  jury  that,  if  plaintiff  had  removed  from 
WilUamstown  with  a  bona  flde  Intention  of 
abandoning  residence  in  that  town  from  that 
time,  and  with  no  present  intention  of  ever 
making  It  his  home,  still  he  had  domicile 
there  for  purpose  of  taxation  until' he  actual- 
ly acquired  one  elsewhere.  On  appeal  a  ver- 
dict based  on  the  instruction  was  sustained, 
and  it  was  said: 

"The  question  of  domicile  is  often  a  difficult 
ooe ;  and  it  is  a  matter  of  surprise,  consideriiig 
the  number  of  cases,  that  questions  do  not  arise 
more  fretjuently.  The  difhculty  is  intrisBic  in 
determining,  under  the  various  combinationB  of 
circnmstances,  what  constitutes  habitancy  or 
domicile,  whidi,  for  most  purposes  at  least,  are 
the  same.  •  •  *  The  question  in  this  case 
is:  Where  was  the  plaintiff's  domicile  on  1st 
day  of  May,  18S8?  Clearly  not  in  Rock  Island, 
III.,  for  he  had  not  taken  up  his  abode  there. 
But  he  was  an  inhabitant  of  Massachusetts  for 
the  purposes  of  taxation,  and  of  some  town, 
city,  or  district  *  •  •  Whether  he  had  left 
Williamstown  with  an  intent  to  make  Adams  Ms 
place  of  abode  was  a  question  of  fact,  which 
was  left  to  the  jury,  who. decided  that  he  had 
not,  which  appears  ttf  us  to  be  right,  according 
to  the  evidence  as  reported." 

See,  also,  Borland  v.  Boston,  182  Masa  89, 
42  Am.  Rep.  424,  and  cases  there  cited. 

In  the  case  last  named  it  appeared  that 
a  person  domiciled  In  Boston  left  for  an  in- 
definite term  of  absence,  and  on  leaving  he 
had  determined  never  to  cetam  to  reside  in 
Boston;  and  before  May  1,  1877,  he  bad  de- 
cided to  take  up  his  residence  on  his  return 
from  his  travels  in  Connecticut,  and  on  bis 
return  In  1879  be  went  to  Connecticut  to  re- 
side. It  was  held  that  bis  domicile  for  tax- 
atiMi  purpose  on  May  1, 1877,  was  in  Boston ; 
the  court  assigning  as  reasons  for  the  Judg- 
ment: 

"Although  he  might  have  left  the  common- 
wealth with  the  fixed  purpose  to  abandon  it  as 
a  residence,  be  did  not  leave  it  on  his  way  to  a 
place  certain  which  he  had  determined  upon  as 
his  fotore  residence,  and  was  pioceeding  to  with 
due  dispatch;  and  upon  the  general  rule  that, 
having  had  a  domicile  in  this  commoawealth, 
he  remains  an  inhabitant  for  the  purpose  of  t«x- 
atitm  until  he  acquired  a  new  domicile,  the  in- 
tention and  fact  had  not  conourred  at  the  time 
when  this  tax  was  assessed." 

See,  also,  Ayer  v.  Weeks,  66  N.  H.  248,  18 

AU.  1108,  6  L.  R.  A,  710,  23  Am.  St.  Rep.  87. 

[•]  The  mere  intention  to  acquire  a  new 
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domlcUe  wltboot  fhd  fkict  of  an  actual  le- 
moval  and  residence  avails  nothing ;  ndtber 
does  the  fact  of  an  actual  removal  wltbout 
such  intention.  This  Intent  la  as  essuitlal  as 
the  fact  of  actual  residence.  A  mere  change 
in  the  place  of  abode,  though  more  than  tem- 
porary, la  not  sufiScient,  unless  the  Intent 
concur. 

"This  intention,  it  is  true,  may  be  inferred 
from  circumstances,  and  the  residence  may  be 
of  such  a  character  and  accompanied  by  such 
indices  of  a  permanent  home  that  the  law  will 
apply  to  the  facta  a  result  contrary  to  the  ac- 
tual intention  of  the  party.  Thus  one  cannot 
make  a  permanent,  fixed  commercial  residence 
with  all  the  surroundings  of  a  permanent  home 
in  one  place  and  a  domicile  in  another  by  a 
mere  mental  act.  But  a  residence  for  mere 
pleasnre  or  health  is  not  regarded  as  of  any 
great  weight  in  determining  the  question  of  a 
change  of  domicile."  Picltering  v.  Winch,  su- 
pra; StiU  V.  Woodville,  38  Miss.  646;  Ayer 
V.  Weeks,  snpra. 

In  such  case  he  does  not  lose  his  former 
domicile  so  long  as  his  intention  remains 
conditional,  as,  for  example,  where  he  may 
seek  employment,  intending  to  change  bis 
permanent  home  only  if  he  finds  it.  9  R.  C. 
U  653-555 ;  Berry  v.  WUcox,  48  Am.  St  Rep. 
716,  note. 

In  State  ex  rel.  v.  Scott,  171  Xnd.  849,  66 
N.  B.  409,  it  was  said: 

"So  it  may  be  •  *  ♦  said  that  a  journey 
into  another  state  or  tarrhory  for  inspection, 
accompanied  with  an  intent  permanently  to  re- 
move to  such  other  state  if  a  satisfactory 
place  is  found,  does  not  amount  to  a  change  of 
residence  until  an  approved  location  hadbeen 
•    •    •    discovered  and  chosoi,"  etc. 

[7]  We  are  of  opinion  that  the  ehanoellor 
held  an  erroneous  view  as  to  the  effect  of  the 
proof.  Denny's  domicile  remained  in  Trous-. 
dale  county.  Clearly  he  acquired  no  dom-- 
ioUe  In  the  town  of  Gallatin ;  his  IntoitloD 
to  remain  there  was  not  even  conditional,. 
His  intention  to  make  a  legal  residence  in 
the  county  of  Sumner  may  be  said  to  have- 
been  conditional;  that  is,  on  bis  finding  a 
farm  there  that  was  satisfactory.  And  as. 
clearly  his  purpose  was  not  to  remain  per- 
manently or  for  an  indefinite  tlmeu  The  lim- 
it of  his  purposed  stay  was  until  the  pre- 
paratory school  course  of  bis  son  was  con- 
cluded. Sucb  a  purpose  falls  within  the  spir- 
it of  the  rulings  above  outlined.  There  was 
therefore  lacking  the  Intent  that  is  necessary 
to  change  one's  domicile. 

The  counsel  of  the  county  places  much 
emphasis  on  bis  contention  that  the  domicile 
in  Trousdale  county  was  abandoned,  in  that 
it  is  claimed  that  Denny  left  there  with  no 
fixed,  absolute,  and  unconditional  Intent  to 
return  to  it  as  bis  home.  As  we  have  seen, 
however,  the  cftse  turns  upon  the  ruling  that 
Tronsdale  county  was  porfbice  his  domicile 
until  another  was  acquired,  and  such  other 
was  not  acquired  by  a  voluntary  fixing  of  a 
habitation  at  the  new  place  to  remain  con- 
ditionally or  for  a  temporary  and  special 
purpose.  9  R.  C.  U  656,  |  20.  Reversed,, 
with  decree  hen. 
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On  Petition  to  Rdiear. 

A  petition  to  rehear  has  been  filed  and 
considered,  but  a  reexamination  of  the  case 
serves  only  to'  confirm  the  soundness  of  the 
views  already  expressed. 

It  so  happens  that  the  Supreme  Court  of 
Georgia  had  under  consideration  the  ques- 
tion of  domicile,  in  a  case  involving  succes- 
sion to  property  by  will  of  a  testator  at  the 
time  we  had  the  pending  case  under  review. 
A  few  days  before  the  above  opinion  was 
handed  down  by  us,  that  court  filed  (Febru- 
ary 26,  1916)  its  opinion.  In  which  It  was 
ruled: 

"If  a  person  actually  removes  to  another 
place,  with  the  intention  of  remaining  there 
for  an  indefinite  time  as  a  place  fixed  domicile, 
such  a  place  becomes  his  domicile.  If  a  per- 
son leaves  the  place  of  hia  domicile  temporarily, 
or  for  a  particular  purpose,  and  does  not  take 
up  an  actual  residence  eJsewhere  with  the  avow- 
ed intention  of  making  a  change  in  bis  domicile, 
he  will  not  be  considered  as  having  changed  his 
domi<^e.  Crawford  v.  Wilson,  4  Barb.  (N.  Y.) 
506;   Boss  v.  Ross,  103  Mass.  575. 

"If  there  be  both  actual  residence  and  an  in- 
tention of  remaining— the  animus  manendi — then 
a  domicile  is  established."  Worsham  v.  ligon 
(Ga.)  87  S.  B.  1025. 

A  rehearing  is  denied. 


STATE  ▼.  DAVIDSON. 
(Supreme  Court  of  Tennessee.    April  4,  1916.) 

1.  AnnncnoN  ®s>l  —  BrxMENTS  —  Habbibd 

WOMAK. 

Shannon's  Code,  S  6462,  making  it  a  felony 
to  take  any  female  from  her  father,  motlier, 
guardian,  or  other  person  .having  the  legal 
charge  of  her  for  the  purpose  of  prostitution, 
does  not  cover  the  abduction  of  a  married  wo- 
man from  her  husband. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent.  Dig.  §i  1-10;    Dec  Dig.  «=»!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Abduction.] 

2.  Abduction  «=>1— "Leoai,  Chasgb." 

A  husband  is  not  a  person  having  the  "legal 
diarge"  of  his  wife  wlttiin  section  6462,  Shan- 
non's Code. 

[Eid.  Note.— For  other  cases,  see  Abdncttoo, 
Cent  Dig.  SS  1-10;    Dec.  Dig.  «=>1.1 

Appeal  from  Circuit  Court,  Wilson  (boun- 
ty;  Jno.  B.  Richardson,  Judge. 

W.  M.  Davidson  was  indicted  for  abduc- 
tion. From  an  order  quashing  the  indict- 
ment, the  State  appeals.    Affirmed. 

Wm.  H.  Swiggart,  Jr.,  Asst.  Atty.  Gen., 
for  the  State.  Tillman  &  McCall,  of  Nash- 
ville, for  aiq;>ellee. 

BUCHANAN,  J.  This  case  Is  pending  on 
the  state's  appeal.  The  indictment  in  its 
first  count   charges   that   W.   M.   Davidson 

"heretofore,  to  wit,  on  the  day  of 

August,  1914,  in  said  county  and  state,  did 
unlawfully  and  feloniously  take  Carrie 
Stokes,  a  female,  from  her  husband,  W.  F. 
.Jenkins,  the  person  having  legal-  charge  of 


the  said  Carrie  Stokes  Jenkins,  without  Us 
consent,  for  the  purpose  of  prostUutlon, 
against  the  peace  and  dignity  of  the  state." 
In  its  second  count  the  indictment  Charged 
a.taktDg  of  the  same  female  from  the  same 
custody,  for  the  purpose  of  concubinage. 

The  indictment  was  met  by  a  motion  to 
quash,  Imsed  on  the  ground  tliat  no  oftenae 
under  the  law  was  diarged. 

His  honor,  the  circuit  Judge,  sustained  the 
motion,  and  the  state  ai^pealed. 

[1]  The  case  must  turn  on  a  Gonstmctlon 
of  section  6462  of  Shannon's  Code,  whicb 
reads: 

"Any  person  who  takes  any  female  from  her 
father,  mother,  guardian,  or  other  person  having 
the  legal  charge, of  her,  without  bis  or  her  con- 
sent, for  the  purpose  of  prostitution  or  concubi- 
nage, shall,  upon  conviction,  be  imprisoned  in 
the  penitentiary  not  leas  thanlen  nor  more  than 
twenty-one  years." 

The  words  to  be  construed  are  "any  fe- 
male" and  "or  other  person  having  the  legal 
charge  of  her,"  as  used  In  the  above  section. 
This  section,  except  as  to  the  term  of  im- 
prisonment, appeared  as  section  4618  of  ttte 
Code  of  1857-68;  the  term,  as  fixed  in  that 
Code,  was  not  less  than  two  nor  more  than 
ten  years;  but  the  section  was  amended  by 
section  8,  chapter  56,  Acts  of  1871,  so  as  to 
read  as  It  now  appears  in  Shannon's  Code. 

The  object  of  the  Legislature  in  the  pas- 
sage of  this  statute  has  l>een  held  to  be  as 
follows: 

"The  object  which  the  Legislature  had  in  view 
in  the  passage  of  this  very  nigtdy  penal  statute, 
was  for  the  purpose  of  preventing  the  taking 
or  enticing  innocent  and  virtuous  young  females 
away  from  their  parents,  guardians,  etc.,  for  the 
purpose  of  making  them  prostitutes  or  concn- 
bines.  We  cannot  conceive  that  the  Legislature 
could  have  iiad  the  pt^rpose  of  visiting  such  pun- 
ishment upon  a  person  who  merely  goes  with 
a  prostitute,  by  an  arrangement  whid,  it  may 
be,  was  contrived  and  proposed  by  her,  to  some 
place  where  they  can  more  conveniently  indulge 
in  illicit  intercourse."  Jenkins  v.  State,  83 
Tenn.  (16  Lea)  676. 

Our  subsequent  cases  have  never  disturbed 
the  holding  in  the  Jenkins  Case  as  to  the 
purpose  of  the  statute. 

Although  the  words  "any  female"  are 
broad,  yet  when  the  context  in  which  they 
are  used  is  considered,  it  is  manifest  that 
they  must  be  held  to  mean  any  female  fail- 
ing within  the  purview  of  the  statute.  Evi- 
dently the  words  do  not  include  a  woman  of 
the  age  of  21  years  or  over  unless  It  be 
that  she  is  under  the  legal  charge  of  a 
guardian  because  of  mental  infirmity,  etc.,  In 
whidi  event,  we  think  she  would  be  within 
the  protection  of  the  statute;  but,  if  she 
be  free  from  the  charge  of  a  guardian  at 
the  age  of  21  or  thereafter,  she  clearly  is  no 
longer  in  the  legal  charge  either  of  her  fa- 
ther (ft  her  mother,  and  therefore  there  could 
be  no  taking  of  her  from  the  legal  charge  of 
either  of  her  parents,  although  at  the  time 
of  the  taking  she  might  still  be  residing  un- 
der the  parental  roof. 
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In  blfl  diapter  on  "Parent  and  OhUd," 
Blackstone  says: 

"The  legal  power  of  a  father,  for  a  mother,  as 
snch,  is  entitled  to  no  power,  ont  only  to  rever- 
ence and  respect,  the  power  of  a  father,  I  say, 
over  the  persons  of  his  children  ceajses  at  the 
age  of  21,  fbr  they  are  then  enfranchised  by  ar- 
nvlng  af  years  of  discretion,  or  that  point  which 
the  law  has  established,  as  ityme  must  neces- 
sarily be  established,  when  the  empire  of  the 
father,  or  other  guardian,  gives  ploice  to  the 
empire  of  reason.  Tet  till  that  age  arrives,  this 
empire  of  the  father  continues  even  after  his 
death;  for  he  may  by  his  will  appoint  a  guard- 
ian to  his  children,  or  may  also  delegate  part  of 
his  parental  authority,  during  his  life,  to  the 
tutor  or  school  master  of  his  child,  who  is  then 
in  loco  parentis,  and  as  such  a  portion  of  the 
power  of  the  parent  conunitted  to  his  charge, 
namely  that  of  restraint  and  correction,  as  may 
be  necessary  to  answer  the  purposes  for  which 
he  is  employed."    Bla.  vol.  1,  {  463. 

Under  oar  statutes  (Sbanuon's  Code,  i 
4253)  a  father,  whether  himself  of  the  age 
of  21  or  over  that  age,  may  by  deed  at  will 
dispose  of  the  custody  and  tuition  of  any 
legitimate  child  under  the  age  of  21  years 
and  unmarried,  whether  bom  at  the  time 
of  the  father's  death  or  afterwards,  during 
the  minority  of  such  child,  or  for  a  less  time. 

Although,  as  we  have  seen,  the  mother  at 
common  law  had  no  legal  power  over  her 
child,  but  was  entitled  only  to  reverence  and 
respect,  the  statute  under  consideration  rec- 
ognizes the  natural  right  of  either  parent  to 
a  charge  of  the  female  child  for  the  purposes 
of  the  statute.  If  the  parents  should  be  re- 
siding together  and  the  female  with  them  at 
the  time  of  the  taking,  the  strict  legal  charge 
would  be  that  of  the  father ;  but  If  he  were 
absent  and  assuming  no  control,  then  the 
charge  of  the  mother  would  support  an  In- 
dictment under  the  statute. 

The  words  of  the  statute,  "or  other  person 
having  the  legal  charge  of  her,"  Include  some 
other  person  standing  in  loco  parentis,  as 
for  instance,  a  tutor,  teacher,  or  testamentary 
guardian,  and  those  words  would  include  a 
legal  substitute  for  a  guardian  having  legal 
charge  of  the  female  under  any  one  of  the  sec- 
tions of  Shannon's  Code  from  section  4821 
to  section  4336,  inclusive.  We  think  these 
words  last  quoted  from  the  statute  apply  to 
persons  whose  legal  charge  over  the  female 
Is  of  the  same  class  or  kind  as  that  of  those 
persona  specifically  named  In  the  statute, 
parents  and  guardians  are  spedttcally  nam- 
ed, the  charge  of  one  standing  in  loco  paren- 
tis is  like  or  of  the  same  class  as  that  of 
a  parent,  and  the  charge  of  those  persons 
who  derive  their  authority  from  the  sec- 
tions of  Shannon's  Code  last  above  named 
Is  of  the  same  class  as  that  of  a  guardian; 
In  other  words,  we  think  the  rule  ejusdem 
generis  applies.  State  v.  Wheeler,  127  Tenn. 
as  Cates)  08, 162  S.  W.  1037,  and  authorities 
cited. 

[2]  Ko  extended  dlscosslon  of  the  legal  re- 
lations between  the  husband  and  wife  Is  neces- 
sary to  demonstrate  that  whatever  "legal 
charge"  the  husband  may  be  said  to  possess 


Id  respect  of  her  person  belixigs  within  a 
class,  the  like  of  which  does  not  exist  in 
all  the  domestic  relations  recognized  by  the 
law.  The  foundation  of  the  relation  between 
husband  and  wife  la  the  marriage  contract, 
and  the  consequeniSes  of  that  contract  are 
certain  reciprocal  rights  and  duties  which 
the  law  imposes  on  the  parties  for  their 
mutual  benefit,  for  the  benefit  of  their  off- 
spring, and  for  the  well-being  of  the  social 
order.  The  relation  between  husband  and 
wife  Is  wholly  different  from  that  of  parent 
and  child,  and  likewise  from  that  of  guardian 
and  ward,  and  under  the  rale  of  construction 
above  mentioned,  to  bold  that  the  words, 
"or  other  person  having  the  legal  charge  of 
her,"  were  meant  to  Include  husbands,  would 
be  t«  go  aitlrely  beyond  the  two  classes,  to 
wit,  parents  and  guardians,  who  are  specifi- 
cally mentioned  by  name  In  the  preceding 
part  of  the  statute,  and  thus  violate  the 
rule. 

But  passing  from  the  foregoing  rule  to  a 
more  familiar  canon  of  construction  which 
imposes  on  us  the  duty  of  giving  the  statute 
that  meaning  which  its  context  indicates  Its 
framers  intended  It  to  have,  and  bearing  In 
mind  always  that  the  power  we  possess  Is 
to  construe  and  not  to  legislate,  we  encounter 
first  the  fact  that  the  word  "husband"  does 
not  occur  In  the  statute,  while  father,  moth- 
er, and  guardian  are  specifically  named. 
Now  the  relation  of  husband  and  wife  Is  the 
most  Important,  the  moat  prominent,  of  all 
domestic  relations.  It  ts  the  keystone  of  that 
fabric.  It  is  so  important  that  if  the  framers 
had  intended  to  include  it,  specific  mention  of 
it  would  have  bcien  made,  and  not  mere 
general  designation.  We  see  in  the  verbiage 
of  this  statute  four  domestic  relations  dear- 
ly included,  and  they  are  the  four  relations 
in-order  next  in  importance  to  husband  and 
wife.  They  are  mentioned  In  the  statute  In 
the  order  of  their  Importance  in  the  eye  of 
the  law:  First,  parent  and  child;  second, 
guardian  and  ward ;  third,  by  general  desig- 
nation come  those  who  stand  in  loco  parentis ; 
and,  fourth,  those  who  stand  in  lieu  of  a 
guardian.  In  their  relation  to  the  female. 
And  so  we  see  that  there  was  such  order  in 
the  scheme  of  the  statute  as  to  exclude  the 
hypothesis  that  the  word  "husband"  was 
left  out  by  oversight,  or  was  Intended  to 
be  covered  by  general  designation.  Why 
the  Legisiattire  saw  fit  thus  to  omit  the 
relationship  of  husband  and  wife  from  the 
operation  of  the  act  is  not  material.  If  it  In 
fact  did  so,  this  court  Is  without  power  to 
read  that  into  the  statute  which  the  Legis- 
lature did  not  Intead  to  include. 

It  Is  probable,  however,  that  the  Legisla- 
ture considered  marriage  as  establishing  a 
female  In  a  status  where  she  would  be  free 
from  the  temptation  of  yielding  to  illicit  In- 
tercourse under  promise  of  marriage.  The 
statute  no  doubt  was  considered  to  meet  the 
need  for  protection  of  those  unmarried  fe- 
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males  whose  status  nright  subject  tbem  to 
snch  temptatioD,  and  vbo,  by  reason  ot 
yonth  and  inezperlencet  might  thereby  be 
led  astray. 

The  isupreme  Court  of  California,  In  Peo- 
ple V.  Flores,  160  Cal.  766,  118  Pac.  246,  Ann. 
Caa.  1913A,  682,  construed  a  statute  similar 
In  verbiage  to  oar  own,  and  reached  a  con- 
clusion as  to  Its  purpose  very  much  In  ac- 
cord with  the  view  we  have  of  oar  statute. 

Judgment  affirmed. 


MIDDLiB  TENNESSEE  B.  CO.  v.  MC- 
MILLAN. 

(Suprone  Court  of  Tennessee.    April  4,  1916.) 

1.  Bailboads  «=a346(l)— Injubt  on  Cbo8»- 
IHG — Bdbdsk  of  Proof. 

Plaintiff  in  an  action  at  comm<Hi  law  for 
injaries  on  a  railroad  crossing  has  the  burden 
of  showing,  not  only  the  inflicdon  of  the  injury, 
but  the  negligence  of  the  railroad. 

[£d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  1117 ;    Dec.  Dig.  «=»346(1).] 

2.  Bailboads  «=9335(5)— Injvbt  on  Cbobs- 

INQ— CONTBIBUTOKT    NEOUOENOE. 

In  such  action  the  proximate  c<»tributory 
negligence  of  the  party  injured  bars  recovery. 
[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  t  1028 ;   Dec.  Dig.  «s>336<5).] 

3.  Action  «=)40— Pleading  «=>52(2)— Skpa- 

BATE    STATEUSNT    OF    CAUSES    OF    ACTION— 
JOINDEB. 

The  common-law  and  the  statutory  causes 
of  action  for  personal  injury  on  railroad  cross- 
ings may  both  exist  in  the  same  case,  but  it 
is  required  that  they  shall  each  be  presented  in 
separate  counts. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Diig.  «  820-327 ;  Dec.  Dig.  <8=»40:  Pleading, 
Cult  Dig.  S  118;  Dec.  Dig.  «=362(2).] 

4.  Bailsoads  «=3844(1)— Injtjbt  on  Cboss- 
ma — ^Declabation— Statutobt  Action. 

In  an  action  for  personal  hnjury  on  a  rail- 
road crossing,  a  declaration  distinctly  showing  a 
collision  with  an  ob^'ect  or  person  on  the  track, 
or  that  the  action  is  based  distinctly  on  Shan- 
non's Code,  i  1674,  subsecs.  2  and  3,  requiring 
locomotives  to  sound  a  whistle  or  bell  at  cross- 
ings, and,  on  approaching  or  leaving  a  city  or 
town,  to  sound  the  whistle  or  bell,  indicates  an 
intent  to  base  the  action  upon  the  statute;  as 
the  proviaiont  are  not  concurrent  with  the  com- 
mon law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  HOT;   Dec  IMg.  «=3344(1).] 

5.  Pleading  «=»19a(6)  —  DtrpLicixY— Statu- 
TOBT  AND  Common  Law  Causes  or  Ac- 
tion. 

The  insertion  in  a  single  count  of  aver- 
ments based  upon  the  common  law  will  not  con- 
vert the  whole  declaration  into  a  common-law 
pleading,  but  will  lay  it  open  to  a  demurrer  for 
duplicity. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  434,  436 ;    Dea  Dig.  «=>193(6).] 

&  Bailboads  «s>344<1)— Injubt  on  Cboss- 
INO — CONSTBUOnoH  OF  Dkclabation— Stat- 
tiTOBT  Action. 

A  declaration  in  an  action  for  damages  for 
the  negligent  killing  of  plaintiff's  husband,  allee- 
ing  that  defendant  operated  a  railroad,  that  it 
negligently  and  wantonly  ran  upon  the  wagon  in 
which  plaintiff's  Intestate  was  driving  on  a  pub- 
lic hignwey  across  the  track  within  the  corpo- 


rate limits  of  the  town  where  he  had  the  right 
to  be,  causing  fatal  injuries,  that  those  in 
charge  of  defendant's  engine  negligently  failed 
to  sound  the  bell  or  whistle,  or  to  ke^  a  look- 
out ahead,  that  they  did  not  use  every  possible 
means  to  prevent  a  collision,  that  the  appli- 
ances of  the  engine  and  cars  were  defective,  as 
known  to  defendant  that  such  negligraice  was 
the  proximate  cause  of  his  death,  and  tliat 
plaintiff,  his  widow,  sued  as  administratrix  for 
the  benefit  of  herself  and  children,  stated  a 
cause  of  action  under  the  statute  (Shannon's 
Code,  }  1674,  subsecs.  2,  3,  and  4,  and  sections 
1676  and  1676),  requiring  railroad  locomotives 
to  sound  the  whistle  or  bell  on  approaching  or 
leaving  a  city  or  town,  to  ke^  a  lookout  ahead, 
and  to  use  all  possible  means  to  prevent  colli- 
sion, and  making  a  railroad  n^bgent  in  such 
respect  responsible  for  damages  from  any  colli- 
sion, etc. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1107;  Dec.  Dig.  «s>344(l).] 

7.  Bailboads  «=>348(1)— Injubt  on  Tbaok— 
Sufficiency  of  Evidence. 

Evidence  in  such  action  held  to  sustain  a 
verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  S{  1138,  1140,  U41:  Dec  Dig.  «s> 
348(1).] 

8.  Railroads  ®=>346(1)— Injuby  on  Tbaok— 
NzoLiaENCB— Defective  Machineby. 

In  such  action  it  was  the  duty  of  the  de- 
fendant railway  company  to  show  that  its  ma- 
chinery was  in  proper  condition. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  £  1117;   Dec.  Dig.  «=9346(1).] 

9.  Death  ®s>10— Bight  of  Action. 

The  right  of  action  under  Shannon's  Code, 
I  1674,  Sttbmcs.  2, 3,  and  4^  and  sections  1575  and 
1570,  for  injury^  from  accident  or  collision  on  a 
railroad  track,  is  that  of  the  deceased. 

[Eld.  Note.— For  other  cases,  see  Death,  Dec 
Dijg.  «=»10.] 

10.  Evidence  e=s236(l)— Action  fob  Pebson- 
AL  Injubt— Admissions  of  Decedent. 

Such  right  of  action  being  the  right  of  the 
deceased,  his  admissions  as  to  his  negligence  and 
inattention  would  be  comp^ent  as  against  his 
widow  and  administratrix  or  those  succeeding 
to  the  right  of  action. 

[Ed,  Note.— For  other  cases,  see  EvidencSb 
Cent  Dig.  §{  876,  881;  DecDig.  «=>236(1).] 

11.  Appeal  and  Ebbob  «=s>866(2)-Exclu8I02I 
of  Evidkncb— Objections  in  Loweb  Court. 

The  action  of  the  trial  court  in  erroneously 
excluding  evidence  will  not  be  upheld  because 
the  coui:t  can  see  that  it  is  incompetent  on  soma 
other  ground  than  that  on  which  the  objectiott 
was  made;  as  incompetency  not  objected  to  is 
waived. 

[E!d.  Vote.—Vot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3408;  Dec  Dig.  «=» 
856(2).] 

12.  Evidence  9=>268—Dbolabation8— Condi- 
tion of  Declarant. 

In  an  action  by  widow  and  administratrix 
for  damages  for  the  negligent  killing  of  her  de- 
ceased husband  on  defendant's  track,  the  admis- 
sions of  the  deceased  as  to  his  negligence  and 
inattention,  made  when  he  was  fatally  injured 
and  was  suffering  great  pain,  though  partly  con- 
sdouB,  were  not  inadmissible  on  the  ground  o( 
his  stupefied  or  partially  conscious  condition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1061,  1062;   Dec.  Dig.  <8=»268.] 

13.  Appeal  and  Bbbob  «=>1066(4)  —  Habm- 
LESB  Bbbob— Exclusion  of  Eviderck. 

In  such  action  error  in  the  exclusion  of 
such  admissions  of  the  deceased,  not  presented 
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by  anr  ottter  testimony  in  emcb  a  strong  lUeht 
as  that  contained  in  the  testimony  of  the  vit- 
nesses,  in  view  Of  thp  fact  that  his  contributory 
Diligence,  while  not  barring  the  action,  miti- 
gated tlw  damages,  and,  in  Tiew  of  a  verdict  of 
$5,000,  was  very  material,  and  was  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4190;  Dec.  jSig.  «=» 
1066(4).] 

14.  Raixroadb  «=»351(9)— Action  fob  Dkath 

— iNSTBUCTIONa— NKOLIGKNOB. 

In  a  widov/s  action  for  damages  for  the 
negligent  killing  of  her  husband  on  defendant's 
crossing,  brought  under  Shannon's  Code,  }  1574, 
Eubsecs.  2,  and  S,  requiring  locomotives,  on  ap- 
proaching crossings,  to  sound  their  whistles  and 
ring  their  bdls  for  a  certain  distance  and  nntil 
the  crossing  is  passed,  and  on  approaching  a 
dty  or  town  to  sound  the  bell  or  whistle  when 
one  mile  distant  and  until  reaching  its  station, 
and  that  on  leaving  it  the  bell  or  whistle  shall 
be  sounded  whesi  starting  and  until  outside  the 
corp<»ate  limits,  and  subsection  4,  requiring  a 
railroad  to  keep  a  lookout  on  the  locomotive, 
and,  on  observing  any  person,  etc,  on  track,  to 
sound  an  alarm  whistle  and  put  the  brakes 
down,  and  ose  all  possible  means  to  prevent  a 
coUision,  and  section  1578,  declaring  that  no 
railroad  observing  the  statutory  precautions 
shall  be  responsible  for  any  damages  to  persons 
on  its  road,  instructiMis  based  on  a  paragrairii 
of  the  declaration  attempting  to  state  a  com- 
mon-law action,  that  it  was  the  railroad's  duty 
to  exercise  a  high  degree  of  vigilance  and  cau- 
tion, according  to  the  dangers  of  the  crossing, 
by  employing  every  means  at  its  command,  by 
nnging  the  bell  and  sounding  the  whistle,  were 
erroneous,  as  the  statute  covered  the  ground. 
[EJd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig;  i  12OIV2 :    Dec.  Dig.  «=35H9).] 

15.  NeOUOENCS  «=»101— CONXBIBUTOliX  Neo- 
UOKNOB. 

In  such  action  the  contnbatory  negugence 
o<  the  deceased  could. go  only  to  the  redaction 
of  damages,  and  it  was  the  jury's  duty  to  miti- 
gate or  lessen  the  damages  if  they  should  find 
that  deceased  was  guilty  of  contributory  negli- 
gence, according  to  the  degree  thereof  whether 
slight  or  gross. 

[Ed.  Note.-*"**  other  cases,  see  Negligence, 
Cent.  Dig.  {i  85,  168.  164,  167;  Deo.  Dig.  «=» 
101 ;   Damages,  Cent.  Dig.  i  371.] 

16.  RilMOADS  «=»3l2(8)— Aotiow  tob  DkaVb 
— Nkouoenoe. 

In  an  action  for  damages  for  the  negligent 
killing  of  plaintiff's  husband  on  defendant's 
track,  it  would  not  be  exonerated  from  liability 
if  it  had  ob^ed  all  the  statutory  precautions 
after  decedent  s  wagon  appeared  on  the  road  in 
a  position  to  be  struck  by  the  nearing  triain,  if 
it  had  previously  failed  to  sound  the  bell  or 
whistle  on  approaching  the  crossing,  as  required 
by  Shannon's  Code,  {  1674,  subsea  2,  as  all  th^ 
precautions  must  be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  990;   Dec.  Dig.  <8=»312(3).] 

17.  Tbiai.    €=>260(1)  —  Requested    Inbtbxio- 
TIOH8— Given  Inotbvctions. 

Th»  refusal  of  requested  instructions  was 
not  error  where  the  substance  thereof  was  con- 
tained in  other  instructions  given  at  the  in- 
stance of  the  same  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  661 ;   Dec.  Dig.  «=»260(1).] 

la  Raiuoads  «=a350(16)— Cbobbino  Tbaok— 

QlTMTION  FOB  JUBT— CONTEIBUTOBT  NsaLI* 
OENCE. 

The  duty  to  stop,  look,  and  listen  is  not  a 
positive  duty  in  law,  applicable  under  all  cir- 
cumstances, and  contributory  negUgcnce  in  fail- 


ing, to  stop,  look,  and  listen  must  generally  b«' 
left  to  the  jury  under  the  ciieumatances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S$  1169,  1171;  Dee.  Dig.  «=» 
350(16).] 

19.  Tbiai,  ®=>194(17)  —  Operation  —  Intu- 
BIE8  TO  PEBSONS— iNEmnjOTIONS  — Deobbb 
OV   CONTBIBtJTOBT   NKOUOBNCK. 

In  an  action  for  damages  for  the  negligent 
killing  of  plaintiS't)  husband  on  defendant's 
track,  in  which  his  contributory  negligence 
would  not  defeat  a  recovery,  but  would  afford 
ground  for  mitigation  or  reducing  the  damages, 
an  instruction  that,  if  deceased  was  familiar 
with  the  crossing,  but  entered  upon  it  without 
stopping  to  look  or  listen,  without  paying  any 
attention  to  the  railroad  and  without  any  pre- 
caution to  prevent  accident,  he  would  be  gmlty 
of  "gross"  negligence,  to  be  considered  in  miti- 
gation of  damages,  was  properlv  refused,  as  the 
degree  of  negligence  waa  for  tne  jury,  and  not 
the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  im;    Dec.  Dig.  «=»194(17).] 

20.  WTINXSSE8  «s>888(6)  —  iMPEAGHiaGNT  — 
Pbxdicate. 

To  contradict  a  witness  by  evidence  of  what 
he  said  out  of  court  to  other  persons  on  the  same 
subject  contradietory  of  wnat  be  afterwards 
testified  in  court,  it  is  essential  that  he  shall 
be  first  asked  whether  he  made  such  statements 
at  a  fixed  time  and  place  to  persons  named,  and 
that  the  words  used  or  their  substance  be  stated 
to  him  to  refresh  his  memory  and  to  enable  him 
to  reply  intelligently. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1237 ;  Dec.  Dig.  €=»388(5).] 

Certiorari  to  Court  ot  OItII  Appeals. 

Action  by  Mrs,  Maggie  McMillan  against 
the  Middle  Tennessee  Railroad  Company. 
From  a  jodgment  of  the  Court  of  Civil  Ap- 
peals aflSrming  a  Judglnent  for  plaintiff,  de- 
fendant brings  certioTatL  Reversed  and  re- 
mended. 

E.  H.  &  .0.  P.  Hatcher,  of  Columbia,  and  J. 
C.  Eggleston  and  P.  B.  Cox,  both  of  Franklin, 
for  plalntltr.  Henderson  &  Henderson  and 
Faw  &  Crockett,  all  of  Franklin,  for  defend- 
ant 

NEIL,  C.  J.  This  action  was  brought  by 
the  defendant  in  error  in  the  circuit  court 
of  Williamson  county  to  recover  damages 
for  the  alleged  negligent  killing  of  her  bus- 
band,  with  the  result  that  a  verdict  was  ren- 
dered in  favor  of  defendant  In  error  for 
i^.OOO  damages,  on  which  judgment  was  du- 
ly rendered.  On  apx>eal  the  Court  of  Civil 
Appeals  affirmed  this  Judgment,  and  the 
case  has  reached  us  ou  the  writ  of  certiorari. 

The  first  question  to  be  determined  arises 
upon  a  construction  of  the  declaration,  in 
respect  of  whether  it  is  a  declaration  under 
the  common  law,  or  under  our  statute  pre- 
scribing certain  precautions  to  be  complied 
with  by  the  railroad  company. 

[1,  2]  The  difference  Is  important  When 
the  right  of  action  is  based  on  the  statute, 
the  railway  company  Is  exonerated  if  it  can 
show  that  before  striking  an  object  upon  the 
road  It  complied  with  all  the  statutory  pre- 
cautions.    But  under   this   cause  of  action 
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the  bnrden  of  proof  la  on  the  railway  com- 
pany to  show  such  compliance,  and  its  fail- 
ure to  safely  carry  this  burden  results  In 
absolute  liability;  moreover,  contributory 
negligence  does  not  bar  the  action,  but  only 
mitigates  the  damages.  On  the  contrary, 
where  the  action  is  based  on  the  common 
law,  the  burden  of  proof  Is  on  the  Injured 
party  to  show,  not  only  the  infliction  of  the 
injury,  but  also  the  negligence  or  wrongdo- 
ing of  the  railway  company,  and  in  such 
an  action  the  proximate  contributory  neg- 
ligence of  the  iMirty  Injured  bars  recovery. 

Upon  the  proper  method  of  setting  out  tn 
the  declaration  the  statutory  and  common- 
law  rights  of  action  some  confusion  seems  to 
exist  in  the  minds  of  counsel,  not  only  in 
the  present  case,  but  in  other  cases,  arising 
out  of  a  misconception  of  our  authorities  up- 
on the  subject,  and  particularly  the  case  of 
Railroad  V.  Crews,  118  lean.  62,  99  S.  W. 
368. 

[3-S]  It  Is  recognized  in  our  authorities 
that  the  two  causes  of  action  may  exist 
in  the  same  case,  but  It  is  required  that  they 
shall  be  presented  in  separate  counts.  The 
confusion  referred  to  has  arisen  from  the 
fact  that  some  of  the  statutory  precautions 
are  identical  with  the  requirements  of  the 
common  law.  We  refer  to  those  which  re- 
quire the  railroad  company  to  keep  the  en- 
gineer, fireman,  or  some  other  person  upon 
the  locomotive  always  upon  the  ontlook 
ahead,  and  that,  when  any  person,  animal, 
or  other  obstruction  appears  upon  the  track, 
the  alarm  whistle  shall  be  sounded,  the 
brakes  put  down,  and  every  poaslfole  means 
employed  to  stop  the  train  and  prevent  an 
accident.  These  requirements  having  been 
repeatedly  held  in  our  cases  to  belong  to 
the  common  law  as  well  as  to  the  statute, 
the  difficulty  is  constantly  presented  to  the 
minds  of  counsel  as  to  whether  a  declara- 
tion la  under  the  common  law  or  under  the 
statute.  The  court  said  in  the  Crews  Case 
that.  If  the  provisions  above  mentioned  alone 
were  referred  to,  there  would  not  be  enough 
to  distinguish  the  action  as  a  statutory  one, 
that  other  common-law  matters  might  be 
added  and  the  whole  declaration  treated  as 
under  the  common  law,  and  that  under  such 
declaration  no  evidence  of  a  violation  of 
the  other  statutory  precautions  would  be 
competent  It  has  been  inferred  from  this 
statement  of  the  principle,  however,  that  al- 
though the  declaration  should  go  further  and 
clearly  show  a  case  based  on  a  violation  of 
the  statutory  precautions,  yet  that  the  union 
of  the  common-law  matters  in  the  same  dec- 
laration would  reduce  the  whole  pleading 
to  a  common-law  basis.  This  a  misconcep- 
tion of  the  Crews  Case.  When  the  declara- 
tion shows  distinctly  that  there  was  a  colli- 
sion with  an  object  or  person  on  the  road, 
and  the  injury  occurred  in  that  manner,  this 
is  sufflcient  to  indicate  an  unmistakable  pur- 
pose to  base  the  action  upon  the  statute. 
Whittaker  v.  Ballroad,  132  Tenn.  576,  580, 


581,  179  S.  W.  140.  The  same  Is  tme  if  the 
action  be  based  distinctly  on  subsections  2 
or  3  of  section  1574,  Shan.  Code  (section 
1166  of  the  Code  of  1838).  These  provisions, 
are  not  concurrent  with  the  common  law. 
and  a  declaration  basing  the  right  of  action 
upon  either  one  of  these  shows  unmistakably 
a  purpose  to  rest  the  action  upon  the  stat- 
ute. If  there  be  also  inserted  in  a  declara- 
tion of  this  kind  in  a  single  count  averments 
baaed  upon  the  common  law,  the  effect  will 
be  not  to  convert  the  whole  declaration  into 
a  common-law  pleading,  but  to  lay  it  open 
to  a  demurrer  for  duplicity.  It  is  shown  in 
the  Crews  Case,  notwithstanding  our  modi- 
fled  or  code  pleading,  that  the  practice  of 
using  different  counts  for  embodying  differ- 
ent statements  of  the  cause  of  action  is  stllL 
preserved,  that  duplicity  Is  still  reprobated, 
and  that  it  is  the  duty  of  the  court'  to  see 
to  it  that  the  rules  of  pleading  are  substan- 
tially adhered  to.  Various  sections  of  the 
Code  are  dted  as  authority  for  these  provi- 
sions.   118  Tenn.  65,  99  S.  W.  368. 

To  further  Illustrate  these  principles  wfr 
set  out  tn  fall  the  declaration  in  the  present 
case,  viz.: 

"Plaintiff,  Mrs.  Maggie  McMillan,  aa  admin- 
istratrix of  the  estate  of  Fred  Augustus  T.  Mc- 
Millan, deceased,  sues  the  defendant  the  Mid- 
dle Tennessee  Ballroad  Company,  a  corpora- 
tion, for  $50,000,  as  damages,  by  reason  of  the 
following  facts: 

"The  defendant,  the  Middle  Tennessee  Rail- 
road Company,  heretofore,  to  wit,  on  the  

day  of  — — — ,  1913,  was  and  now  is  a  railroad, 
corporation  chartered  under  the  laws  of  the 
state  of  Tennessee  for  the  carriage  of  passen- 
gers and  freiebt  for  hire,  owning  and  operatiug- 
a  line  of  railroad  running  from  the  town  of 
Franklin,  in  Williamson  county,  to  Leather- 
wood,  in  Hickman  county,  upon  which  defend- 
ant ran  and  operated  locomotives,  steam  en- 
gines, and  railway  car& 

"On  the  date  aforesaid  plaintiPs  intestate, 
Fred  Angustns  T.  McMillan,  was  traveling  in 
a  vehicle  drawn  by  a  horse  along  a  pubUc  high- 
way  and   a  street  of  said   town  of  If'Vanklin 

known  and  designated  as  street,  across 

the  railroad  track  of  defendant  company  where 
said  railroad  track  crosses  said  public  highway 
and  street,  commonly  known  as  the  Boyd's  Mill 
turnpike,  and  within  the  corporate  limits  of 
the  town  of  Franklin,  said  town  of  Franklin 
'being  a  municipal  corporation;  and  wbUe  upon 
said  crossing,  where  plaintiff's  said  intestate 
had  the  i-igbt  to  be,  defendant  company,  its  em- 
ployes, agents,  and  servants,  negligently,  care- 
lessly, wantonjy,  and  recklessly  ran  upon  and 
against  said  vehicle  in  which  plaintiff's  intes- 
tate was  riding  with  said  locomotive,  enf^ine, 
and  cars,  and  upon  and  against  the  body,  head, 
neck,  arms,  and  legs  of  plaintiffs  Intestate,  in- 
Hicting  serious  and  fatal  injuries,  causing  to 
plaintiff's  intestate  great  pain  and  suffering, 
and  mental  anguish,  fear,  and  fright,  from  the- 
effects  of  which  plaintiff's  intestate,  after  lin- 
gering and  suffering  as  aforesaid,  died,  to  wit,, 
on  the day ,  1918. 

"Plaintiff  avers  that  at  the  time  and  place 
when  and  where  plaintiff's  intestate  appeared 
upon  the  railroad  track  of  the  defendant  com- 
pany, and  when  said  engine  and  cars  struck 
and  injured  and  killed  him  as  aforesaid,  said 
engine  and  cars  and  plaintiff's  intestate  were 
within    the   corporate   limits   of   the    town    of 

Franklin,   a   town   of  inhabitants,    and 

duly   incorporated,   and  said   engine   and   cars- 
were  passing  through  said  coiporate  limits,  and 
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■aid  engine  aad  oats  had  kit  tbit  depot  or  sta- 
tion of  said  defendant  company  in  Franklin, 
and  were  pasidng  in  a  weaterly  direction  to- 
vards  Leatherwood. 

"Plaintiff  further  arers  that  the  agents,  em- 
ployte,  and  aervanta  <rf  def«idai>t  oompany 
who  then  and  there  had  control  and  manage- 
ment of  said  engine  and  cars  were  guilt;  of 
carelessness,  mismanagement,  and  gross  negli- 
gence in  the  premises  as  follows: 

"(1)  Although  said  engiae  and  cars  were 
within  the  corporate  limits  of  said  town  of 
Franklin,  and  had  left  the  depot  or  station  of 
defendant  company  some  minutes  later  than  its 
schedule  time,  yet  the  employes,  agents,  and 
serrants  of  defendant  company  carelessly  and 
negligently  failed  to  sound  the  bell  or  whistle 
on  leaving  said  depot  or  station,  and  at  inter- 
vals antil  said  engine  and  cars  reached  said 
4!rtMsing,  and  nntU  they  had  left  the  corporate 
limits. 

"(2)  When  plaintiffs  intestate  appeared  upon 
tiie  railroad  track  of  defendant  company  at 
the  crossing  aforesaid,  neither  the  en^eer,  fire- 
man, nor  any  other  per8(»  upon  said  locomo- 
tive was  upon  the  lookout  ahead;  they  did  not 
sound  the  alarm  whistle  nor  put  down  the 
brakes,  and  did  not  employ  every  possible  means 
to  stop  the  train  and  to  prevent  a  collision. 

"(3)  PiaintiS  further  avers  that  at  the  time 
of  said  collision  said  employes,  agents,  and 
servants  of  defendant  company  who  then  and 
there  had  the  coatrol  and  management  of  said 
locomotive,  engine,  and  cars  had  inferior  and 
defective  engine  and  cars,  with  inferior  and  de- 
fective brakes,  and  other  appliances,  for  the 
control  of  said  locomotive  engine  and  cars,  and 
the  track  of  defendant  company  at  the  time  and 
place  aforesaid  was  ia  defective  conditicm,  all 
of  which   wati  known   to  defendant  company. 

"(4)  Said  croseing  where  said  collision  oc- 
curred was  an  exceedingly  dangerous  crossing, 
in  that  It  was  obscnred  by  an  embankment  or 
cat  made  <uid  constructed  by  defendant  com- 
pany, and  by  trees  and  other  obstructions  which 
obstructed  the  view  of  said  crossing,  and  in  ap- 
proaching said  crossing  the  employ^,  agents, 
and  servants  of  defendant  company  in  charge 
of  said  train  and  cars  did  not  give  notice  of 
their  approach  thereto,  and  did  not  take  the 
necessary  precautions  to  warn  travelers  along 
said  hignway  and  street  of  the  approach  of 
said  engine  and  cars. 

"Plaintiff  further  avers  that  plaintiff's  intes- 
tate was  on  the  railroad  track  as  aforesaid 
when  he  was  struck,  injured,  and  killed  as 
aforesaid,  as  he  had  a  right  to  be,  without  fault 
or  negligence  on  his  part,  and  that  he  suffered 
the  wrong,  injuries,  and  death  aforesaid  by  rea- 
son of  the  carelessness,  mismanagement,  and 
gross  negligence  of  said  employ^,  agents,  and 
servants  of  defendant  company  in  and  about 
the  premises,  without  fault  or  negligence  on 
his  part,  and  that  said  carelessness,  misman- 
agement, and  negligence  was  the  proximate 
cause  of  his  injuries  and  death,  and  that  de- 
fendant company  was  then  and  there  a  railroad 
company  within  the  purview  of  the  law. 

"Plaintiff's  intestate,  Fred  Augustus  T.  Mc- 
Millan, left  surviving  him  his  widow,  Mrs. 
Haggle)  McMillan,  and  the  following  named 
children,  to  wit,  •  •  •  all  infants  of  tender 
years,  for  whose  ose  and  benefit  this  suit  ia 
broaght 

"Plaintiff,  Mrs.  Magsie  McMillan,  was  here- 
tofore appointed  administratrix  of  the  estate  of 
the  said  Fred  Augustus  T.  McMillan  by  the 
county  court  of  Williamson  county,  Tenn., 
which  trnst  she  still  holds,  and  her  letter  of 
administration  is  here  to  the  court  shown, 

"Plaintiff  thei«fore  avers  that  a  ri^ht  of  ac- 
tion has  accrued  to  her  as  such  administratrix 
to  have  of  and  from  said  defendant  company 
the  said  sum  of  $50,000  above  demanded,  and 
therefore  she  saes  emd  demands  a  -jury  to  try 
tbkt  casa" 


[I]  The  vbole  of  this  dedaratloii,  down  to 
aectlon  4,  Is  certainly  under  tbe  statute,  fac- 
tion 4  ia  apparentljr  under  tbe  common  law, 
and  probably  supported  by  some  Intlj^ticms 
tbrown  out  in  one  or  more  of  out  previous 
cases  (Railroad  Co.  t.  Smitb,  9 1.«a  [77  Xenn.] 
470; 'Chattanooga  Bapid  Transit  Co.  v.  Wal- 
ton. 106  Tenn.  415,  58  S.  W.  737),  but  was 
really  inapplicable  to  the  case  as  made,  as 
subsequently  sbown  herein  In  tbe  disposition 
we  make  of  assignments  Nos.  8  and  9.  So 
this  paragrapb  of  tbe  declaration  migbt  have 
been  wbolly  disregarded,  but  it  was  not  dis- 
regarded; on  tbe  contrary,  it  was  treated  as 
setting  forth  a  true  cause  of  action  against 
tbe  plaintiff  in  error  under  tbe  common  law, 
and  tbe  Jury  were  instructed  from  that  stand- 
point in  a  manner  to  create  confusion  in 
tbelr  minda 

Treating  aectlon  4  as  stating  a  common-law 
cause  of  action,  its  Insertion  in  tbe  declara- 
tion made  It  demurrable  for  duplicity,  and, 
if  tbls  objection  bad  been  made  In  tbe  court 
below,  no  doubt,  tbe  proper  correction  would 
have  been  effected,  either  by  striking  out  that 
section  as  surplusage,  or  by  so  striking  and 
then  adding  another  count  covering  tbls  aver- 
ment Wltb  section  4  stricken  out,  and  tbe 
paragraph  Immediately  following,  which  par- 
agrapb was  mere  surplusage  (Railroad  v. 
Davis,  104  Tenn.  442,  448,  58  S,  W.  296),  the 
declaration  would  have  been  wbolly  under 
tbe  statute. 

There  was  no  demurrer,  however,  filed  for 
duplicity,  and  tbe  parties  went  to  trial  upon 
the  declaratl<»i  as  it  stood,  treating  it  as  stat- 
ing a  good  statutory  cause  of  action,  and 
a  good  common-law  cause  of  action  also. 

We  have  Just  said  that  the  declaration, 
leaving  out  section  4  and  tbe  paragraph  fol- 
lowing It,  is  a  good  declaration  under  the 
statute.  It  is  very  full,  and  perhaps  unneces- 
sarily so,  since,  as  held  in  Railroad  v.  Davis, 
supra,  and  Chattanooga  Rapid  Transit  Co. 
r.  Walton,  105  Tenn.  415,  418,  58  S.  W.  737, 
much  less  would  have  sufficed ;  but  we  see  no 
objection  to  tbe  fullness  of  tbe  statements, 
omitting  section  4  and  the  paragrapb  im- 
mediately following. 

[7, 1]  We  shall  now  consider  the  first  as- 
signment of  error,  which  is  that  the  Court  of 
Civil  Appeals  erred  In  not  reversing  the  judg- 
ment because  the  trial  judge  erroneously 
overruled  tbe  motion  for  peremptory  instruc- 
tions, and  because  that  court  refused  to  sus- 
tain the  assignment  that  there  was  no  evi- 
dence to  support  tbe  verdict  This  assign- 
ment must  be  overruled.  It  is  not  denied 
that  defendant  in  error's  bosband  was  killed 
while  driving  across  the  track.  The  statute 
makes  it  the  duty  of  tbe  railway  company, 
on  leaving  a  town  or  dty,  to  sound  tbe  bell 
or  whistle  when  tbe  train  starts  and  at 
short  intervals  until  it  has  left  tbe  corporate 
limits.  There  is  evidence  to  tbe  effect  that 
the  whistle  was  sounded  cmly  once,  and  that 
was  at  a  distance  of  from  900  to  1,137  feet 
from  tbe  place  off  the  accident,  and  below 
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a  carve.  The  distance  from  tbe  depot  from 
which  the  train  started  the  morning  of  the 
accident  to  the  place  of  the  accident  was  3,- 
592  feet.  There  is  evidence  that  the  bell  was 
not  sounded  at  sufficiently  short  Intervals. 
One  witness,  Wiltshire,  at  least,  testifies,  that 
tbe  train  was  coming  silently  as  it  bore  down 
towards  the  place  of  the  accident  In  addi- 
tion to  this,  there  Is  evidence  to  the  effect 
that  the  brakes  on  one  of  the  cars  was  de- 
fective. It  Is  the  duty  of  the  railway  com- 
pany to  show  that  its  machinery  is  in  proper 
condition.  106  Tenn.  416,  423,  425,  420,  68 
S.  W.  737. 

[1, 10]  7%e  seccmd  assignment  of  error  Is 
based  on  the  action  of  the  Conrt  of  Civil 
Appeals  In  refusing  to  bold  that  the  trial 
Judge  committed  error  In  excluding  tbe  fol- 
lowing evidence  which  the  plaintiff  in  error 
c^ered  on  the  trial.  This  evidence  was  as 
now  shown:  The  plaintiff  in  error  offered  In 
its  defense  the  witness  0.  L.  Williams,  who 
testified  that  on  tbe  same  day  of  the  acci- 
dent, In  the  afternoon,  be  asked  the  deceased 
bow  It  happened  that  he  drove  on  the  track. 
Now  to  quote  the  witness: 

"He  said  he  didn't  know;  said  he  wasn't 
thinking  about  the  railroad.  Q.  Did  be  make 
any  statement  as  to  what  he  was  doing  imme- 
diately before  the  accident?  A.  He  said  he 
didn't  know  what  he  was  doing,  or  was  think- 
ing about.  Q.  Did  he  make  any  other  state- 
ment to  you  about  bow  the  accident  occurred,  or 
what  effect  it  had  upon  him?  A.  Why,  be 
said —  As  best  I  remember,  I  asked  him  how 
come  him  to  drive  on  the  track ;  couldn't  he 
see  the  train?  He  said  he  wasn't  thinking  about 
the  railroad;    said  it  all  seemed  blank  to  him." 

Objection  was  made  to  this  evidence  by  the 
defendant  in  error  on  tbe  ground  that  It  was 
hearsay,  and  hence  not  competent.  This  ob- 
jection was  snstalned  by  the  trial  Judge,  and 
the  testimony  not  permitted  to  go  before  the 
Jury. 

On  the  same  objection  made  by  defendant 
in  error  the  trial  Judge  ruled  out  the  follow- 
ing evidence  offered  through  the  witness  C 
U.  Bradley,  who  testified  that  he  saw  the 
deceased  immediately  after  the  accident: 

"Q.  At  the  time  you  heard  Mr.  McMillan  [the 
deceased]  make  this  statement  two  or  three 
minutes  after  the  accident,  what  did  he  say? 
A.  Well,  he  said  he  didn't  near  the  whistle  and 
the  train,  and  wasn't  paying  any  attention  to 
the  railroad.  Q.  Did  he  say  anything  else?  A. 
Yes,  %ir ;  said  be  didn't  bear  any  one  hollering 
or  see  any  one  waving  at  him,  or  pay  any  at- 
tention to  the  railroad,  or  see  tbe  train  in  any 
way  i  If  he  had,  he  wouldn't  have  drove  on  the 
track.  Q.  Did  he  say,  if  he  had  been  paying  any 
attention,  of  course,  he  wouldn't  have  driven  on 
the  track?  A.  Yes,  sir ;  he  wouldn't  have  driv- 
en on  tbe  track  if  he  had  been  paving  any  atten- 
tion to  the  railroad  or  the  train.'' 

On  tbe  same  objection  made  by  defendant 
in  error  the  trial  Judge  ruled  out  tbe  evidence 
of  tbe  witness  D.  G.  Buchanan  offered  by  tbe 
plaintiff  in  error,  viz. : 

"Mr.  Buchanan,  did  you  hear  Mr.  McMillan 
make  any  statement  about  how  this  accident  oc- 
curred, or  what  he  was  doing  after  you  bad  tak- 
en him  over  there?  A.  Yes,  sir;  I  did.  Q. 
What  did  he  say?  A.  He  made  a  remark  to  a 
lady  tfawSb    She  asked  him  did  he  see  her  wav- 


ing at  Mm.  He  said  no  he  didn't;  said  h« 
wasn't  paying  any  attention  at  all  to  her  wav- 
ing, or  to  the  railroad,  or  the  train.  Q.  Did  he 
say  anything  about  driving  upon  the  track?  A. 
He  said  if  he  had  knew,  bid  saw  her,  and  been 
thinking  of  going  across  the  trade,  he  wouldn't 
have  drove  npon  the  track." 

There  can  be  no  doubt  that  the  actiob  of 
the  trial  Judge  in  ruling  out  this  testimony 
on  the  ground  stated  was  erroneous.  Tbe 
right  of  action  in  cases  of  this  character  Is 
that  of  the  deceased.  Davidson-Benedict  Co. 
V.  Severson,  1  Cates  (100  Tenn.)  613-623,  72 
S.  W.  967 ;  Stuber  v.  Railroad,  6  Gates  (118 
Tenn.)  305,  87  S.  W.  411;  Sharp  v.  0.,  N.  O.  & 
T.  P.  By.  Co.,  179  a  W.  377.  It  necessarily 
follows  that  any  admission  made  by  blm 
would  be  competent  against  those  wbo  suc- 
ceeded to  the  action;  in  this  case  his  ad- 
ministratrix, who  is  bla  widow.  Overton  v. 
Hardin,  6  Cold.  (46  Tenn.)  375;  Walker  v. 
Brantner,  59  Kan.  117,  52  Pac.  80,  68  Am. 
St  Rep.  347.  And  see  Georgia  R.  Co.  v. 
Fitzgerald,  108  Ga.  507,  34  S.  B.  316,  49  U 
R.  A.  175;  Dixon  v.  Union  Iron  Work.s,  90 
Minn.  497,  97  N.  W.  375;  Smith  V.  Moore, 
142  N.  C.  288,  66  S.  E.  276,  7  Ij.  B.  A.  (^.  S.) 
684,  689,  690. 

[11]  It  is  insisted  in  behalf  of  the  defend- 
ant in  error  that.  If  the  court  can  see  that 
tbe  evidence  is  Incompetent  on  any  other 
ground,  the  action  of  the  trial  Judge  will  be 
upheld,  although  such  other  ground  or  objec- 
tion was  not  offered.  This  is  a  mistaken 
view.  Incompetency  not  objected  to  is  .waiv- 
ed. Any  other  rule  would  result  In  setting 
a  trap  for  the  other  side  of  the  controversy. 
When  objection  is  made  to  evidence,  and 
specified,  this  notification  may  enable  oppos- 
ing counsel  to  obviate  it,  and  thus  make  the 
evidence  competent,  but,  if  the  party  making 
an  erroneous  objection  should  be  allowed  to 
withhold  a  good  objection  and  make  that  in 
the  appellate  court,  where  there  can  be  no 
possibility  of  avoiding  the  difficulty  by  other 
evidence,  this  would  give  a  very  great  ad- 
vantage to  the  party  so  vrithholding  his  real 
objection,  and  result  in  corresponding  dis- 
advantage and  injustice  to  tbe  opposing  liti- 
gant   1  Thompson  on  Trials,  H  693  and  698. 

[12]  The  learned  Court  of  Civil  Appeals 
declined  to  pass  upon  tbe  validity  of  the  ob- 
jection made,  but  held  the  trial  Judge  was 
Justified  in  ruling  out  the  evidence  on  tbe 
ground,  along  with  other  reasons  stated: 

That  deceased  was  at  the  time  the  statements 
were  made  "in  a  comatose  or  stupified  condi- 
tion, and  either  wholly  or  partially  unconscious, 
and  did  not  fully  comjirehend  what  he  was  say- 
ing. It  was  for  the  trial  Judge,"  continued  that 
court  "to  determine  aa  a  preliminary  question 
whether  the  statements  wore  made  Dy  tbe  de- 
ceased at  a  time  and  under  such  circiimstancca 
and  while  he  was  in  such  condition  as  authoriz- 
ed proof  of  them." 

The  trial  Judge,  however,  did  not  under- 
take to  determine  this  queetion,  but  acted 
only  on  the  objection  made  by  tbe  defendant 
in  error  as  to  the  hearsay  character  of  the 
evidence.  Furthermore,  we  are  unable  to  as- 
certain from  tbe  evidence  that  tbe  deceased 
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vaa  In  sudi  ft  ORiditloii  as  indicated  In  the 
opinion  of  the  Ocmrt  of  Civil  Appeals.  The 
three  witnesses  whose  testimony  was  exclud- 
ed say  that  he  was  rftUonal  at  the  time,  and 
tlie  wltBeas  Wiltshire,  .who  testified  for  the 
defendant  in  error,  said  the  same  thing,  and 
Dr.  Howlett,  who  examined  htm  Later,  being 
asked  whether  he  was  consdons  or  nncon- 
sdons,  answered : 

"Why  he  waa  partly  consdoaa ;  he  was  a  lit- 
tle bit  stupified,  but  he  was  conscious  when  I 
saw  him." 

The  evidence  should  have  gone  to  the  Jury. 
Its  weight,  no  doubt,  would  have  been  af- 
fected by  the  fact  that  Mr.  McMillan  was 
very  desperately  injured,  and  was  suffering 
great  pain.  We  have  no  doubt  that  the  evi- 
dence was  competent ;  certainly  it  was  not  in- 
competent on  the  ground  of  being  hearsay. 
Indeed,  tlie  counsel  for  defendant  in  error 
did  not  advance  the  view  in  the  trial  court 
that  the  mind  of  McMillan  was  in  such  con- 
dition that  he  did  not  know  what  he  was 
saying. 

[13]  It  is  Insisted,  however,  in  behalf  of 
the  defendant  In  error  that  there  should  be  no 
reversal  for  the  error  mentioned,  because  the 
merits  were  reached;  furthermore,  because 
there  was  other  evidence  of  the  same  kind  as 
that  embraced  in  the  testimony  ruled  out. 
There  was  no  other  evidence  presenting  the 
negligence  and  inattention  of  the  deceased  in 
such  a  strong  light  as  that  contained  in  the 
testimony  of  the  witnesses,  Williams,  Bradley, 
and  Buchanan.  Besides  this,  we  are  unable  to 
say  that  a  just  result  .was  reached  with  this 
evidence  left  out  It  is  true,  in  our  view  of 
the  case  on  the  evidence  as  it  stands  in  the 
record,  on  the  first  assignment  because  of  the 
failure  to  properly  use  the  whistle  or  l)ell 
under  the  statute,  and  also  because  of  the 
defect  in  the  brakes  on, one  of  the  cars,  the 
defendant  in  error  was  entitlea  to  a  verdict 
for  some  amount  Nevertheless  the  evidence 
excluded  was  of  very  great  importance  for 
the  purpose  of  enabling  the  Jury  to  ascer- 
tain the  amount  of  the  damages  that  should 
be  allo:wed.  It  la  shown  by  other  evidence  in 
the  record  that  the  approach  to  the  railroad 
track  for  the  distance  of  226  feet  was  ob- 
scured by  trees  and  undergrowth,  and  that 
by  reason  of  tills  obscuration  and  the  sharp- 
ness of  the  curve  the  tr^ln  could  not  have 
been  seen  until  the  traveler  was  right  at  the 
track.  It  also  appears  that  there  is  evidence 
to  the  effect  that  on  account  of  the  rattling 
of  the  milk  bottles  in  the  wagon  of  the  de- 
ceased as  he  approadied  the  track  the  dlffl- 
eulty  of  his  hearing  the  approaching  train 
was  greatly  Increased.  There  is  likewise  a 
lack  of  evidence  to  show  that  the  deceased 
stopped  bis  wagon,  or  that  he  listened  at 
all,  or  that  the  negro  t)oy  who  was  with  him 
listened.  The  negro  boy  testified  that  they 
looked,  but,  although  much  pressed,  he  never 
did  say  that  they  listened  for  the  train.  The 
negro  boy  testified  that  they  looked  before 
they  wrat  on  the  trftck ;  but  it  appears  that 


at  this  time  the  train  was  only  about  75  feet 
a,way;  that  they  did  not  see  it  until  they 
got  on  the  'track.  In  view  of  all  these  facts 
we  think  that  the  exclusion  of  the  evidence 
affected  the  result  If  the  Jury  believed  the 
statements  of  the  three  vritnesses  wliose  tes- 
timony was  excluded,  they  probably  would 
not  have  allowed  the  amount  which  they  did 
allow  as  damages.  In  this  view  of  the  case 
we  think  the  error  was  a  reversible  one. 

[14]  In  respect  of  the  supposed  common- 
law  duty  of  the  plaintiff  in  error,  based  on 
the  averments  of  paragraph  4  of  the  declara- 
tion, the  trial  Judge  charged  the  Jury,  in 
substance,  that  if  they  found  these  aver- 
ments true  under  the  evidence,  it  was  the 
duty  of  the  plaintiff  In  error  to  exercise  "a 
high  degree  of  vigilance  and  caution,  com- 
mensurate with  the  dangerous  character  of 
said  crossing,"  by  employing  every  means  at 
Its  command,  "by  ringing  the  bell  and  sound- 
ing the  whistle"  as  its  train  approached  the 
crossing  to  warn  persons  traveling  upon  the 
highway  in  the  direction  of  the  railway 
track  with  a  purpose  to  cross  it,  etc.  He  also 
charged  that  on  approaching  such  a  crossing 
It  was  the  duty  of  the  railway  company  to 
employ  every  means  at  its  command  that 
would  most  effectually  warn  those  persons 
about  to  cross  the  track.  The  crossing  in 
Question  was  within  the  corporate  limits  of 
the  dty  of  Franklin. 

It  is  insisted  by  plaintiff  In  error  tliat 
these  instructions  were  erroneous  because  the 
statute  covered  the  ground,  and  no  other  pre- 
cautions could  be  required.  And  so  thinks 
the  court  The  statutory  provisions  directing 
what  shall  be  done  when  an  object  or  ob- 
struction appears  on  the  track,  of  course, 
cannot  be  applied  to  the  case  of  a  warning 
required  to  prevent  persons  from  actually 
entering  on  the  track.  But  subsections  2  and 
3  of  section  1574  of  Shannon's  Code  (section 
1168  of  Code  of  1858)  do  contain  such  warn- 
ing provision^  Subsection  2  directs  that 
where  a  public  road  crossing  is  designated  by 
a  special  warning  board  erected  by  the  coun- 
ty authorities,  the  whistle  or  bell  of  the  loco- 
motives shall  be  sounded  at  the  distance  of 
one-fourth  of  a  mile  from  the  crossing,  and 
at  short  intervals  until  the  train  has  passed 
the  crossing.  Subsection  3  provides  that  on 
approaching  a  dty  or  town  the  bell  or  whis- 
tle shall  be  sounded  .when  the  train  is  at  the 
distance  of  one  mUe,  and  at  short  intervals 
until  It  reaches  its  depot  or  station,  and  on 
leaving  a  town  or  dty  the  bell  or  whistle 
shall  be  sounded  when  the  train  starts,  and 
at  Intervals  until  it  has  left  the  corporafo 
limits.  Subsection  4  prescribes  what  shall 
be  done  when  an  obstruction  appears  on  the 
track.  Section  1575  declares  that.  If  these 
precautions  are  not  complied  with,  In  subsec- 
tions 2,  3,  and  4,  meaning  all  of  these  (Chat- 
tanooga Rapid  Transit  Co.  v.  Walton,  105 
Tenn.  416,  419,  58  S.  W.  737;  Railroad  v. 
tiardner,  1  Lea  [68  Tenn.]  691),  the  railway 
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company  sUall  be  responsible  for  all  damages 
to  persona  op  property  resaltln^  from,  any 
accident  or  collision  tbat  may  occur,  and 
section  1578  declares  tbat  no  railroad  com- 
pany that  observes  the  statntory  precantions 
shall  be  responsible  for  any  damages  to  per- 
sons or  property  on  its  road.  We  think  this 
latter  section  would  preclude  any  common- 
law  requirement  for  any  additional  warnings 
at  any  crossing  within  a  city  or  town.  The 
statute  sets  forth  the  fall  duty  of  the  rail- 
way company,  together  with  Its  reward  of 
fall  Indemnity  for  foil  compliance,  and  the 
resulting  of'  fall  liability  for  any  dereliction. 
This  view  Is  in  accord  with  the  reasoning 
of  the  coilrt  In  Graves  v.  Railroad,  126  Tenn. 
148,  148  S.  W.  239,  as  well  as  a  necessary  de- 
duction from  the  statute. 

The  foregoing  matter  covers  assignments 
Nos.  8  and  9,  and  it  Is  apparent  they  must 
be  overruled. 

[II]  Assignment  No.  10  Is  overruled,  and 
11  Is  sustained.  The  former  complains  that 
the  trial  judge  Instructed  the  Jury  simply 
that  the  contributory  negligence  of  the  de- 
ceased "can  go  only  to  the  reduction  of  dam- 
ages." By  this  it  was  to  be  understood  by 
the  Jury  that  such  contributory  negligence 
coald  not,  under  the  statute,  abate  the  ac- 
tion. However,  the  trial  Judge  should  have 
given  the  instruction  the  refusal  of  which  Is 
complained  of  in  No.  11.  This  instruction 
plainly  told  them  that  It  was  their  duty  to 
mitigate  or  lessen  the  damages  if  they  should 
find  that  deceased  was  guilty  of  contributory 
negligence,  and  that  they  should  measure  this 
reduction  of  damages  In  proportion  to  the  de- 
gree of  such  contributory  negligence,  wheth- 
er slight  or  gross. 

What  has  been  said  in  disposing  of  assign- 
ments Nos.  8  and  9  renders  It  unnecessary 
for  ns  to  consider  assignments  Nos.  13,  15, 
24,  and  25,  since  all  of  these  either  directly 
or  Incidentally  affect  the  supposed  common- 
law  feature  of  the  ease,  which  is  now  elimi- 
nated, and,  no  doubt,  will  be  discarded  on 
the  new  trial. 

[If]  Assignment  No.  17  is  overruled.  The 
request  was  expressed  in  such  terms  as 
would  have  Justified  the  Jury  in  believing 
that  the  plaintiff  in  error  should  be  exonerat- 
ed, if  it  had  obeyed  all  of  the  statutory  pre- 
cautions after  the  wagon  appeared  on  the 
road  in  a  position  to  be  struck  by  the  nearing 
train,  although  it  had  previously  failed  to 
comply  with  the  requirements  of  subsection 
2  of  Shannon's  Code,  {  1574,  referred  to  sa- 
pra.  Such  an  tastructlon  would  have  been 
erroneous,  since  all  of  the  precautions  must 
be  complied  with. 

Assignment  No.  18  is  overruled  on  the  same 
grounds. 

[17]  Assignments  Nos.  20,  21,  and  22  are 
.overruled,  on  the  ground  that  the  substance 
of  the  request  for  instruction  to  the  jury  con- 
tained In  each  was  sufficiently  given  by  an- 


other instruction  whldt  tte  trial  Judge  gave 
at  the  instance  of  the  plaintifl  in  error. 

[11,11]  Assignment  No.  23  comptalns  of 
the  refusal  of  the  trial  Judge  to  give  in  charge 
the  following  Instmction  offered  by  the  plain- 
tiff In  error,  via.: 

"If  the  deceased,  Fred  McMillan,  was  familiar 
with  this  Bond's  Mill  crossisg,  and  had  been 
crossing  it  duly  for  several  months,  and  knew 
the  situation,  and,  notwithstanding  this,  he 
entered  upon  this  railroad  track  without  stop- 
ping to  loiA  or  listen,  and  without  paying  any 
attention  whatever  to  the  railroad,  without  no- 
ticing it  and  without  thinking  about  the  rail- 
road, or  train  might  be  approaching,  and  with- 
ont  taking  any  precaution  himself  to  prevent  an 
accident,  he  would  be  gnilty  of  gross  negligence, 
and  such  negligence  should  be  taken  into  consid- 
eration by  you,  and  should  mitigate  any  recov- 
ery which  plaintiff  might  otherwise  be  entitled 
to." 

There  was  evidence  on  which  to  base  the 
Instruction,  and  it  should  have  been  given 
but  for  the  use  of  the  word  "gross"  therein. 
While  It  is  true  tbat  the  daty  to  st(v,  look, 
and  listen  is  not  a  positive  duty  in  law  ap- 
plicable under  all  circumstances,  and  it  Is 
furthermore  true  that  In  general  It  must  be 
left  to  the  Jury  to  say  whether  under  the 
circumstances  of  the  given  case  the  party 
was  negligent  in  failing  to  stop,  look,  and 
listen  (BaUroad  v.  Dies,  98  Tenn.  655,  41  8. 
W.  860;  Wilson  v.  Citizens'  Street  Railway 
Co.,  105  Tenn.  74,  58  S.  W.  334;  RaUroad  v. 
Satterwhlte,  112  Tenn.  185,  79  8.  W.  106),  yet 
no  one  can  doubt  that  the  facts  stated  in  the 
Instruction,  taken  altogether,  made  out  a 
case  of  negligence  in  law.  7et  because  of  the 
use  of  the  word  "gross"  the  instruction  was 
not  t)echnlcally  accurate,  and  the  trial  Judge 
was  Justified  in  refusing  to  give  It  to  the 
Jury.  A  request  for  instructions  most  be  ac- 
curate before  the  refusal  can  put  the  trial 
Judge  in  error.  The  question  of  the  degree 
of  negligence  is  for  the  Jury,  and  not  for  the 
court. 

[20]  Assignments  Nos.  26  and  27  are  over- 
ruled. In  order  to  contradict  a  witness  by 
evidence  of  what  he  said  out  of  court  to  other 
persons  on  the  same  subject  contradictory 
of  what  he  afterwards  testified  In  court,  it 
Is  essential  that  the  witness  to  be  Impeached 
shall  be  first  asked  whether  he  made  suc^ 
statements  at  a  time  and  place  fixed,  and  to 
a  person  or  i)ersons  named,  and  the  words 
used  or  their  sub&tance  must  be  stated  to 
him.  In  order  to  refresh  hiii  memory,  and  to 
enable  him  to  reply  intelligently  la  respect 
of  the  matter.  Cole  v.  State,  6  Baxt  (65 
Tenn.)  239.  The  impeaching  questions  refer- 
red to  In  these  assignments  do  not  sufficiently 
comply  with  the  rule  stated. 

The  twenty-ninth  assignment  Is  addressed 
to  the  excesslveneas  of  the  verdict.  Since  the 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial  on  other  grounds,  we 
do  not  deem  it  proper  to  consider  this  sub- 
ject 

Reverse  and  remand.  The  defendant  in  er- 
ror will  pay  the  costs  of  the  appeal. 
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BIACK  et  al.  r.  BLACK. 
(SnpKme  Court  of  Tennessee.    April  4,  1916.) 

BZECUTOKS  AITD  ADinNISTRATOBS  e=968  —  IN- 

v«Hio«T— JumsDicTioit  or  County  Cottbt. 
Under  SbaniMm's  Code,  f  4039,  proTi<Uiig 
tbat  any  person  interested  in  a  decedent's  estate 
majr  at  any  time  before  final  settlement  suggest 
to  the  court  that  the  representotiTe  has  not  re- 
turned a  complete  inventory,  and  the  articles 
omitted  shall  be  debited  to  the  representative  at 
their  value,  unless  be  can  show  a  suffident  legal 
reason  for  leaving  them  out  of  the  inventory, 
and  section  6027,  subd.  4,  conferring  original 
jurisdictioa  on  the  county  court  over  the  settle- 
ments of  executors  or  administrators,  while  the 
county  court  baa  no  jurisdiction  of  a  petition  to 
require  an  adminiBtrator  to  chaige  himself  with 
a  sum  with  which  he  bad  charged  himself  as 
administrator  of  anotber  estate,  when  considered 
as  an  independent  and  original  action  drawing 
into  qnestion  the  title  to  property,  it  bos  juris- 
diction of  such  a  petition  as  a  sugg'eBtion  that 
the  administrator  has  not  returned  a  complete 
inventmry. 

[Bid.  Note.— For  other  cases,  see  Executms  and 
Administrators,  Cent  Dig.  i  318;    Dec.  Dig. 

Certiorari  to 'Court  of  Civil  Appeals. 

Petition  by  John  Black  and  otbera  against 
James  K.  Black,  administrator  of  the  estate 
of  Jennie  Black.  Judgiaeut  for  the  adminis- 
trator dismissing  the  petition  was  affirmed  1^ 
the  Court  of  CItU  Appeals,  and  the  petitloa- 
ers  bring  certiorari.  Beversed  and  remand- 
ed, with  procedendo. 

Chas.  Gilbert,  of  Nashville,  for  petitioners. 
M.  T.  Bryan,  of  Nashville,  for  administrator. 

BUCHANAN,  J.  TUs  action  originated  by 
a  petition  filed  in  the  county  court  by  John 
Blac^  et  aL,  as  heirs  at  law  of  Miss  Jennie 
Black,  who  died  intestate,  owning  certain 
per8<«al  property  la  said  county,  in  1913. 
Prior  to  ber  death  she  had  qualified  as  ad- 
ministratrix c.  t  a.  of  the  estate  of  her 
brother,  Nathaniel  Black,  but  she  died  be- 
fore she  had  filed  an  inventory  as  snch  per- 
K»al  representativ«.  After  her  death  James 
K.  Black  qnallfied  as  administrator  c.  t.  a.  of 
the  estate  of  Nathaniel  Black,  and  also  quali- 
fied as  administrator  of  the  estate  of  Miss 
Jennie  Black,  and  as  administrator  of  each 
<tf  these  estates  James  K.  Black,  on  Septem- 
ber 27,  1918,  filed  in  the  county  court  an  In- 
ventory. In  each  of  these  Inventorlea  he 
charged  himself  with  certain  personal  prop- 
erty, the  items  of  which  were  fully  set  out 
One  of  the  items  of  the  Inventory  whitdi  he 
filed  as  administrator  of  the  estate  of  Nath- 
aniel Black  is  the  sum  of  $l,716i(8.  On  Feb- 
ruary 2,  1914,  the  petition  in  the  present  ac- 
tion was  filed  agralnst  said  administrator. 
It  averred  that  he  had  fraudulently  charged 
the  above  cash  item  against  himself  as  admin- 
istrator of  Nathaniel  Black,  when  in  fact  and 
law  the  cash  represented  by  that  item  was 
no  part  of  the  estate  of  Nathaniel,  but  was 
part  of  the  estate  of  Miss  Jennie  Black,  and 
•iionld  have  been  charged  to  said  admlnLstra- 


tor  in  his  inventory  of  her  estate ;  Otat  his 
error  had  been  called  to  his  attention,  but 
he  liad  refused  to  correct  It.  The  petition 
also  averred  that  Bla(d^  the  administrator, 
had  fraudulently  substitnted  glass  settings 
for  diamond  settings  In  several  pieces  of  val- 
uable  jewelry.  Including  earrings,  rings,  and 
a  watch,  part  of  the  estate  of  Miss  Jennie 
Black,  and  tbat  certain  of  the  Jewels  owned 
by  her  estate  had  been  sold  by  the  adminis- 
trator at  prices  much  below  th^r  value ;  that 
all  this  had  been  fraudulently  done,  to 'the 
prejudice  of  the  rights  of  petitioners.  The 
petition  prayed  for  prooess,  eta,  and  that  the 
administrator  be  compelled  to  charge  hlmseU 
with  the  said  $1,716.38  in  the  Inventory  of 
the  estate  of  Miss  Jennie  Black,  etc.;  that 
said  administrator  be  compelled  to  account 
for  said  jewelry  and  charge  iiimself  with  its 
true  value.  The  -petUioD  also  prayed  for  gen- 
eral relief. 

The  administrator,  by  way  of  defense,  met 
this  petition  by  a  demurrer,  based  on  the  fol- 
lowing groonds:  Mrst,  that  the  petition  was 
prematurely  filed,  under  the  provisions  of 
liection  4007,  Shan.  Code;  second,  that  the 
court  was  without  jurisdiction  to  entertain 
the  petition ;  third,  that  the  petition  was  nn- 
known  to  the  forms  of  law.  The  probate 
court  sustained  the  demurrer  and  dismissed 
the  petition,  and  taxed  petitioners  with  the 
costs,  to  which  action  petitioners  excepted 
and  prayed  an  appeal  to  the  circuit  court 
They  were  unsuccessful  both  In  that  Oonrt 
and  in  the  Court  of  Civil  Appeals,  and  they 
have  brought  the  case  to  us  npon  petition  for 
certiorari. 

It  is  manifest  tliat  all  the  oourts  have  fall- 
en into  error  upon  this  matter.  Each  of  them 
went  off  upon  the  idea  that  the  county  coturt 
had  no  jurisdiction  to  entertain  the  petition 
as  the  beginning  of  an  independent  and  orig- 
inal action  drawing  into  question  the  title  to 
property.  Viewed  from  that  aspect  the  peti- 
tion was  not  maintainable!.  LinnvUle  v. 
Darby,  1  Baxt  (60  Tenn.)  307 ;  Dean  v.  Snell- 
ing,  2  Heisk.  (49  Ttenn.)  484 ;  Walsh  v.  Crook, 
7  Pick.  (91  Tenn.)  388,  19  S.  W.  19.  But  the 
tme  view  is  that  the  probate  court  Should 
have  sustained  the  petition  as  a  suggestioa 
filed  In  that  court  under  section  4039  of  Shan. 
Ck>de,  which  provides: 

"Any  person  interested  in  any  deceased  per- 
son's estate  as  legatee,  distributee,  widow,  or 
creditor,  may,  at  any  time  before  final  settle- 
ment of  such  estate,  suggest  to  the  court  and 
show  by  proof  that  the  representative  has  not 
returned  a  complete  inventory,  and  the  article 
or  articles  omitted  in  the  inventory  shall  be 
debited  to  the  representative  at  the  value  there- 
of, unless  he  can  show  a  sufficient  legal  reason 
for  leaving  the  same  out  of  the  inventory." 

See,  also,  section  3977,  Shan.  Code. 

By  section  6027  of  Shan.  Code,  and  subsec- 
tion 4  thereof,  original  jurisdiction  is  confer- 
red on  that  court  over  the  settlements  of  ex- 
ecutors or  administrators.  For  provisions  in 
the  same  Code  regulating  the  rendering  of 
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accounts  asd  t&e  settlement  of  their  respec- 
tive trusts  by  administrators  and  executors, 
see  sections  4031  and  4046,  Shan.  Code.  Tbe 
section  4089  of  Shan.  Code  is  Intended  to 
confer  upon  any  person  latereeted  in  an  es- 
tate of  any  one  of  the  classes  named  in  that 
section  the  right  to  intervene  in  limine  in  the 
settlement  of  that  estate  and  suggest  error  in 
the  very  first  step  which  the  personal  repre- 
sentative is  required  to  take  after  his  quali- 
fication In  the  ezecutlcxi  of  his  trust  The 
purpose  of  the  section  is  to  enable  persons  so 
interested  in  the  estate  while  looking  after 
their  Interests  to  aid  the  county  court  and 
the  clerk  in  seeing  to  it  that  the  personal  rep- 
resentative begins  his  accounting  on  a  correct 
basis.  One  <dl  the  sections  above  referred  to 
provides: 

"When  an  account  has  been  finally  settled  by 
the  county  court,  either  4>arty  may  appeal  from 
the  judgment  of  the  court  to  the  chancery 
[court]  or  circuit  court,  and  the  appeal  shall  be 
brought  before  the  chancellor  or  circuit  judge  at 
his  first  session  in  such  county  or  district,  and 
It  shall  be  sufficient  to  take  up  on  said  appeal 
only  so  much  of  the  record  as  will  suffice  to 
present  the  matter  complained  of  in  the  deci- 
sion below." 

See  section  4040,  Shan.  Code. 

Section  6030  of  Shan.  Code,  in  connection 
with  section  6027  and  the  fourth  subdivision 
thereof,  vests  the  county  court  with  all  of  the 
power  and  authority  necessary  and  proper  to 
the  exercise  of  the  Jurisdiction  conferred  up- 
on it.  Under  sectlMi  4031  of  that  Code  the 
power  is  given,  and  the  duty  imposed  upon 
the  clerk  to  take  and  state  the  accounts  of  an 
executor  or  administrator,  and  such  repre- 
sentative is  guilty  of  contempt  of  the  county 
court  If  he  faif  to  appear  and  settle  when 
cited  to  do  so.  See  section  4033.  This  legis- 
lation was  construed  by  this  court  in  Talia- 
ferro V.  Wright,  where  the  bill  was  filed  by 
the  distributees  and  legatees  within  seven 
months  after  the  defendant  had  gualifled  as 
executor.  It  was  insisted  that  the  executor 
had  two  years  In  which  to  settle  up  the  es- 
tate, and  that  be  could  not  be  so  sued  until 
after  that  time;  to  sustain  which  Insistence 
sections  4048  to  4060,  inclusive,  of  ShaiL 
Code,  were  relied  on.    This  court  said: 

"We  are  not  aware  that  the  question  has  been 
adjudicated  in  this  state.  But  it  has  been  decid- 
ed by  the  Supreme  Court  of  North  Carolina  up- 
on we  same  statute.  Judge  Gaston  says:  The 
act  of  assembly  making  it  obligatory  on  execu- 
tors to  settle  the  estate  at  the  end  of  two  years 
after  the  administration  shall  have  begun,  does 
not  authorize  them  to  defer  the  settlement  until 
that  time  without  necessity;  and  it  is  compe- 
tent for  those  interested  to  file  their  bill,  or 
present  their  petition  for  such  a  settlement  as 
soon  as  they  think  proper — ^the  proceedings  on 
such  a  bill  or  petition  being  under  the  control 
of  the  court,  who  can  prevent  a  premature  de- 
cision thereon  and  have  the  question  of  costs  at 
th^  disposition.' " 

This  court,  in  the  same  case,  said  further: 
"There  is  no  reason  why  the  persons  entitled 
to  an  estate  should  be  delayed  two  years  when 
it  is  known  there  are  no  debts.  If  this  lie  doubt- 
ful, the  court  will  see  that  no  Injustice  is  done 
the  executor  by  a  premature  decree  against  him. 


but  will  hold  .up  the  case  or  see  that  he  is  fully 
secured  or  indemnified." 

In  the  further  course  of  tb*  opinion  the 
court  makes  refer^ice  to  the  proper  course 
of  procedure  in  such  cases.  See  TttUaferro 
V.  Wright,  1  Shan.  Oases,  17a 

The  petition  in  the  present  case  was  not  a 
bill  In  chancery  filed  by  distributees  and  leg- 
atees for  the  putposes  discussed  la  the  case 
last  above  dted.  me  scope  of  the  petition 
has  already  been  Indicated.  The  case  last 
above  dted  Is  here  mentioned  meirely  in  or- 
der to  indicate  the  construction  which  this 
Court  has  placed  upon  the  legislation  therein 
referred  ta  When  an  executor  or  adminis- 
trator is  dted  to  make  settlement,  under  seo 
tlon  4033,  Shan.  Code,  the  parties  interested 
are  entitled  to  notice  of  the  time  of  stating 
the  account  (see  section  4034,  Shan.  Code); 
and  the  personal  representative  may  be  ex- 
amined on  oath  (see  section  4035,  Shan. 
Code).  For  suffldent  cause  the  settlement 
may  be  continued  from  time  to  time.  See 
section  4036,  Shan.  Code.  The  clerk  shall 
charge  the  accounting  party  "with  all  sums 
of  money  as  be  has  received,  or  might  have 
received  by  using  due  and  reasonable  dili- 
gence, and  shall  credit  him  with  a  reasonable 
compensation,  •  •  •  and  with  such  dis- 
bursem«its  as  be  supports  by  lawful  vouch- 
ers." See  section  4037,  Shan.  Code.  "Any 
person  interested  in  the  estate  may  except  to 
the  accouot  after  it  has  been  stated  by  the 
clerk,  and,  if  dissatisfied  with  the  clerk's 
decision  of  the  exceptions,  may  appeal  to 
the  court,  or  he  may  except  when  it  is  pre- 
sented to  the  court"  See  section  4038,  Sban. 
Code.  As  has  been  already  shown  by  a  quo- 
tation from  section  4040,  Shan.  Code,  as  ap- 
peal may  be  taken  from  the  Judgment  of  the 
county  court  to  the  chancery  court,  or  tb« 
circuit  court  Our  statutes  above  referred 
to  must  be  construed  in  pari  materia,  and 
they  disclose  the  purpose  of  the  legislation 
to  be  that  parties  interested  in  the  estate  ot 
the  classes  mentioned  are  entitled  to  be 
heard  in  the  county  court  in  limine  tcom  the 
very  beginning  of  the  accounting  in  that 
forum  until  the  final  Judgment  is  rendered 
on  the  final  account  of  the  personal  repre- 
sentative, be  he  executor  or  be  he  adminis- 
trator. Such  personal  representatives  are 
express  trustees,  and  are  chargeable  with 
strict  fidelity  to  their  trusta  The  beneficia- 
ries under  the  trusts  are  persons  of  the 
classes  named  in  section  4039.  The  peti- 
tioners in  the  present  case  were  benefidaries 
of  a  trust  in  which  the  defendant  Black,  as 
administrator,  was  a  trustee,  and  the  peti- 
tion was  a  proper  suggestion  to  the  county 
court  within  the  meaning  of  section  40.'i9  of 
Shan.  Code,  that  the  representative  Black 
had  not  returned  a  complete  Inventory; 
moreover,  the  petition  was  specific  and  defi- 
nite, and  pointed  out  the  respects  in  which 
the  Inventory  was  incomplete,  and  in  which 
the  representative  had  been  unfaithful  to- 
his  trust;   therefore  tt  was  the  duty  of  the 
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cemdj  oonit  to  ent«tatn  the  jfetXtipa,  and 
not  to  dlamlss  It  as  was  done  at  tbe  point 
of  tlie  defendant's  demurrer.  The  conduct 
of  tbe  defendant  In  demurring  to  eucb  a 
petition  did  not  commend  hUn  to  the  favor- 
able consideration  of  the  conzt  Hla  troat 
was  one,  as  we  observe,  which  rehired  of 
lilm  the  utmost  good  faith.  The  petition 
made  diarges  against  him  of  tbe  utmost  bad 
faith,  l^e  iwtltion  should  bave  been  met 
b7  an  answer,  and  not  by  a  demurrer;  es- 
pecially as  the  petition  was  one  in  whldi  tbe 
county  court  had  the  clearest  jurisdiction, 
and  was  under  the  clearest  duty  to  entertain 
and  take  a);)propriate  action  upon. 

We  bare  safficiently  indicated  the  conrse 
of  action  which  should  be  taken  npon  tbe 
petition  as  a  Buggestion  under  section  4039 
of  Shan.  Code,  npon  tbe  remand  of  tbe  cause 
to  tbe  county  court 

In  various  phases  tbe  legislation  embodied 
in  sections  40S1  to  4046,  Shan.  Code,  has 
been  before  this  coort  for  construction. 
These  cases  are  collated  and  r^erred  to  un- 
der the  appnvrlate  sections,  in  Mr.  Shan- 
non's recent  work  entitled  "Citations  of  Con- 
Btltntion,  Code  and  Acts  of  Tennessee."  See 
pages  119  and  12a 

For  reasons  already  buUoated  tbe  }ndg> 
ment  of  tbe  Court  of  Civil  Anteals  Is  re- 
versed, and  this  cause  is  remanded  to  tbe 
county  conrt  of  Davidson  county,  to  be  pro- 
oeeded  with  tn  accord  wltb  the  rigbts  of 
tbe  petitioners,  as  Indicated  tn  this  oplnlm, 
and  a  copy  bereof  will  go  down  with  the 
procedendo  on  tbe  remand. 


DAVIDSON  et  aL  T.  GIBSON  COUNTT. 

(Supreme  Court  of  OPennessee.    April  1,  IfilS.) 

X.  Costs  ®=»204— Maintenance  of  Pbisonebs 

— LiABHjTT  OF  State— Statdtk. 

Under  Shannon's  Code,  {{  7619-T822,  pro- 
viding that  costs  in  felony_  cases  shall  be  paid 
by  tbe  state,  the  state  is  liable  for  the  maintd- 
nance  in  a  county  jail  of  one  convicted  of  felony, 
commutation  of  the  sentence  from  imprisonment 
in  tlie  state  penitentiary  not  altering  the  case. 

[Bd.  Note.— E\>r  other  eases,  see  Costs,  Cent 
Dig.  SS  110&-1109;  Dec.  Dig.  «=32&1.] 

2.  COSIB  «=»294  —  MAIRTKNAnCIi  OF  PBIBOR- 
BB8— lOABILITT  OF  STAT»— SXATDTX. 

Under  Shannon's  Code,  <i  7619-7622,  pro- 
viding that  costs  in  felony  cases  shall  be  paid 
by  the  state,  the  state  is  liable  for  the  mainte- 
nance in  a  connty  Jail  of  <we  convicted  of  felony 
whose  sentence  has  been  commuted  from  impris- 
cmment  in  the  penitentiary,  although  the  county 
has  declared  the  jail  bnilding  a  workhonse,  us- 
ing it  both  as  a  jail  and  a  wortihonse,  the  sheriff 
having  charge  <d  prisoners  in  the  jail,  and  the 
■apermtendent  of  tbe  workhouse  of  those  in  the 
worUioase. 

[EJd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  1105-1106;  Dec  Dig.  «S9294.1 

8.  OOBTS  «s»296— Maintenarck  of  Pbisonkbs 

— LlABKUTT  OF  STATK. 

Misdemeanants,  or  felons  under  oommuta- 
tiim  of  sentence,  confined  In  a  county  jail  under 
tbe  jailrr's   care,  if  they   are  state   prisoners. 


must  be  supported  by  the  state,  as  betwsen  it 

and  the  county. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dfe:  §S  1109-1123:  Dec.  Dig.  <8=>295.] 

4.  Costs  <S=>295  —  Maintenance  of  Pbison- 
kbs—LiABiLirr  of  County — STATtrra. 

.  Shannon's  Code,  fg  7620-7622,  Including  in 
criminal  costs  the  mamtenance  of  a  prisoner  in 
jail,  makes  payable  by  the  county  wl  costs  of 
the  prosecution  of  crimes  punishable  otherwise 
than  by  death  or  confinement  In  the  peniten- 
tiary. .  Workhouse  Act  (Acta  1891,  c.  123),  es- 
tablishing county  workhouses,  authorizes  a  work- 
house sentence  In  felony  cases.  Held,  that  a 
county  is  liable  for  the  maintenance  in  its  work- 
house under  a  superintendent  of  state  prlsmters 
held  to  hard  labor  on  commutation  of  sentence. 
_[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  gj  1109-1123;   Dec.  Dig.  «=»205.] 

Appeal  from  Law  Court  at  Humboldt: 
Thos.  E.  Harwood,  Judge. 

Action  by  the  State  and  J.  W.  Davidson 
against  Gibson  County.  From  a  Judgment 
for  defendant,  plaintiffs  a^eal.  Reversed, 
with  Judgment  for  plaintiffs. 

Frank  H.  Thompson,  Atty.  Gen.,  and  M. 
Hillsman  Taylor,  Dlst  Atty.  Gen.,  of  Tren- 
ton, for  appellants.  Cooper  &  Claife,  of  Tren- 
ton, for  aniellee. 

WILLIAMS,  3.  This  cue  vras  tried  in- 
the  court  below  upon  an  agceed  case  made 
up  to  test  the  liability  of  Gibson  county  to 
J.  W.  Davidson,  who  is  the  sheriff  of  that 
county,  in  bis  capacity  of  superintendent  of 
Its  .workhouse  for  the  board  of  certain  per- 
sons who  were  convicted  of  felonies  and  serv- 
ed at  hard  labor  In  the  workhouse  under  com- 
mutation of  their  sentences  from  confinement 
In  the  penitentiary  to  confinement  in  the 
county's  workhouse. 

Tbe  case  was  beard  before  the  circuit 
judge,  who  passed  a  Judgment  in  favor  of 
the  county,  reciting  that  the- county  was  not 
liable  for  tbe  board  account  sped  on. 

The  circuit  judge  conceived  that  the  case 
was  in  all  respects  similar  to  that  ruled  in 
Woolen  V.    State  ex  rel.,,129  Tenn.  455,  166 

5.  W.  694 ;  and  therefore  that  he  was  bound 
by  what  he  understood  to  be  tbe  holding  In 
that  case,  notwithbtaudlng  Ills  own  view, 
which  was  embodied  in  an  opinion,  to  tbe 
effect  that  the  county  should  be  held  liable, 
.were  the  question  an  open  one. 

The  case  Just  referred  to  was  brought  by 
the  sheriff  of  Tipton  county,  but  in  bis  ca- 
pacity of  Jailer  to  recover  "a  sum  alleged  to 
be  due  from  the  state  for  the  board  of  cer- 
tain prisoners,  who  were  convicted  of  fel- 
onies, but  whose  sentences  had  been  commut- 
ed by  trial  Juries  to  imprisonment  in  jail 
from  imprisonment  in  the  state  penitentiary." 
Here  the  action  is  by  tbe  superintendent  at 
a  workhouse  for  the  beard  of  prisoners  In  the 
workhouse,  there  put  to  hard  labor  under 
the  superintendent 

Are  the  cases  on  all  fours?  This  calls  for 
a  somewhat  detailed  examination  of  our 
county  prison  system. 


>For  otber  cases  see  sun*  toplt  and  KBY-MnilBBB  In  all  Kar-Nambared  OlgMts  and  Indexes 
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Quite  a  change  was  wrttnght  In  thla  system 
when  the  Legislature  passed  Acts  1891,  a 
123,  establishing  county  workhouses.  That 
act  gave  the  county  court  the  power  to  pro- 
ride  a  workhouse  in  a  building  separate 
traaa  the  Jail;  and.  In  the  altematlre,  pro- 
Tided  that  any  county  not  having  a  separate 
workhouse  might  declare  its  Jail  a  work- 
house, and  that  after  such  declaration  the 
Jail  should  be  known  as,  and  be,  the  coonty 
workhouse.  It  was  provided  that  in  such  case 
the  workhouse  should  be  in  charge  of  a 
"superintendent." 

In  the  case  of  State  ex  reL  v.  Cummins, 
99  Tfenn.  667,  42  S.  W.  880,  a  bill  was  filed 
by  the  sheriff  of  Hamblen  county  totest  the 
constitutionality  of  certain  provisions  of  the 
act,  and  it  was  held  by  this  court  that  sec- 
tion 10  of  the  act,  providing  that  the  sheriff 
of  a  county  whose  Jail  had  been  declared  a 
workhouse  should  deliver  up  the  Jail  to  such 
superintendent,  with  all  prisoners  therein,  is 
unconstitutional  in  so  far  as  It  undertakes  to 
deprive  the  sheriff  of  the  custody  of  pris- 
oners who  have  been  committed  for  safe- 
keeping or  of  those  awaiting  trial,  because 
plainly  destructive  of  the  functions  and  pre- 
'rogatlves  inddent  to  the  constitutional  office 
of  sheriff.  But  It  was  also  held  that  the 
Jnll  building  might  still  be  declared  a  woi^- 
house,  and  be  both  a  Jail  and  a  workhouse; 
the  sheriff  to  have  charge  of  those  there 
held  in  JaQ,  and  the  superintendent  of  those 
there  held  in  the  workhouse.  Of  the  former 
class,  the  sheriff  Is  "Jailer,"  but,  if  he  hap- 
pens also  to  be  the  superintendent  of  the 
workhouse,  he  is  not  "Jailer"  as  respects 
those  under  his  charge  as  such. 

We  therefore  have  three  possible  situa- 
tions: (1)  A.  separate  .workhouse  wholly  In 
charge  of  the  superintendent;  (2)  a  com- 
bined Jail  and  workhouse,  as  above  outlined ; 
and  (8)  the  Jail  without  any  workhouse.  In 
counties  which  do  not  see  fit  to  establish  a 
workhouse  in  either  of  the  above  modes. 

[1]  Clearly  where  there  is  only  a  Jail  prop- 
er, as  de8crll)ed  under  head  (3)  above,  the 
state  Is  not  freed  from  and  the  county  on- 
erated  with  the  board,  accruing  after  convic- 
tion, of  state's  prisoners.  All  prisoners  con- 
victed of  felonies  are  clearly  state's  pris- 
oners notwithstanding  commutation  to  Jail 
sentences.  Code  (Shannon),  gj  7619-7622; 
State  v.  Davidson  County,  96  Tenn.  175,  180, 
33  S.  W.  924 ;  Woolen  v.  State  ex  reL,  supra. 
The  principles  of  the  last-named  case  are 
then  applicable. 

[2]  When  it  comes  to  a  combination  Jail 
and  workhouse,  (2)  above,  it  is  equally  man- 
ifest that  the  decision  in  the  Woolen  Case 
Is  apt  and  correct  as  applied  to  those  who 
are  held  "in  Jail"  by  the  sheriff  as  "Jailer." 

Code  (Shannon)  {  7393,  provides: 

"In  all  cnses  where  a  person  is  by  law  liable 
to  be  impriaoned  in  the  county  jail  for  akie- 
keeping  or  punishment,  confinement  in  the  work- 
Louse,  if  one  be  provided,  muy,  iu  the  discretion 
of  the  court  or  justice,  be  substituted."  j 


The  above  proviatcm  was  not  repealed  by 
those  of  Acts  1875,  a  83,  providing  that  mis- 
demeanants "shall  be  confined  in  the  county 
workhouse"  (Durham  v.  State,  89  Tenn.  723, 
18  S.  W.  74),  and  it  would  seem  that  the  dis- 
cretion to  imprison  in  the  Jail  or  in  the  work- 
house is  not  abrogated  by  the  terms  of  tlie 
presoit  workhouse  act,  whether  the  Impris- 
onment be  of  misdemeanants  or  felons  un- 
der commutation. 

[3]  Whatever  class  may  be  in  Jail  under 
the  Jailer's  care,  they,  if  they  are  such  state 
prisoners,  are  to  be  supported  by  the  state, 
as  between  the  state  and  the  county.  And 
the  provisions  of  the  workhouse  act  of  1881 
(Acts  1891,  c.  123)  do  not  contravene  the  oon- 
structton  we  give;  that  is,  that  the  state 
must  pay  for  the  board  during  the  safekeep- 
ing of  Its  prisoners  after  conviction,  as  well 
as  before,  where  they  are  thus  k^t  in  a  Jail 
proper,  or  in  the  Jailer's  custody  in  a  Jail  de- 
clared to  be  a  "workhouse,"  as  above  set 
forth.  The  term  "workhouse,"  when  used  in 
statute  or  decision,  may  prove  misleading, 
unless  the  distinction  above  referred  to  is 
taken  In  rees)ect  to  it. 

[4]  Coming  now  to  the  (dasses  (1)  and  (2), 
wherein  state  prisoners  are  held  to  hard  la< 
bor  on  commutation  of  sentence  in  a  work- 
house under  a  superintendent:  Is  the  board 
of  such,  after  conviction  and  wliile  so  held, 
to  be  paid  by  the  county  or  the  state? 

Code  of  1858,  |  S677  (Shannon,  |  7600),  de- 
fines criminal  costs  as  follows: 

"The  costs  which  may  be  adjudged  in  criminal 
cases  inclade  all  costs  incident  to  the  arrest  and 
safe-keeping  of  the  defendant  before  and  after 
conviction,  due  and  incident  to  the  prosecution 
and  conviction,  and  incident  to  the  carrying  of 
the  jndgment  or  sentence  of  Uie  court  mto  ef- 

The  Chxle,  in  secticxi  5585  (Shannon,  i  7619), 
provides  that  the  state  or  the  county,  ac- 
cording to  the  nature  of  the  offense,  "pays 
the  costs  accrued  In  behalf  of  the  state"  In 
certain  contingencies  named. 

Acts  Extra  Session  1891,  c.  22  (Shannon's 
Code,  g§  7620-7622),  defined  more  closely  on 
which  of  the  named  contingencies  the  payor 
should  be  the  state  or  the  county,  as  between 
themselves,  and  this  act  again  defines  crini<. 
inal  costs  as  follows: 

"What  is  meant  by  costs  in  the  foregoing  sec- 
tions is  all  costs  accraing  under  existing  laws 
on  behalf  of  the  state  or  county,  as  the  case 
may  be,  for  the  faithful  prosecution  and  safe- 
keeping of  the  defendant,  including  tbe  cost 
•    ♦    *  of  the  Jailer." 

By  the  last-named  act  the  test  of  liability, 
as  between  the  state  and  the  county,  is  plac- 
ed on  the  grade  of  the  offense.  All  costs  of 
the  prosecution  of  crimes  punishable  other- 
wise than  by  death  or  confinement  in  the  pen- 
itentiary are  made  payable  by  the  county. 

The  trial  Judge  was  in  error  in  the  view 
he  expressed  that  nothing  should  be  consid- 
ered as  "costs"  under  these  statutes  save 
such  items  as  may  be  adjudged  against  a  de- 
fendant, as  arising  in  the  cause  against  him, 
or,  to  use  bis  language: 
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"Hie  word  'otmbf  tm  tiieie  aectionB  sbouU  not 
have  a  diSerent  meanLoz  when  applied  to  the 
stat&  county,  or  defendant  ♦  *  ♦  Coet  of 
board  ia  more  in  the  natnre  of  expense,  incur- 
red not  In  a  pendinic  case,  bat  outside  of  and 
independent  of  the  case  itselt" 

The  learned  Judge  may  have  overlooked 
the  t&ct  that  these  sections  ooncem  the  divi- 
sion of  the  bnrden  of  criminal  proceedings 
as  between  state  and  county,  and  that  sec- 
tlon  7622  undertakes  to  d^ne  "wtiat  Is 
meant  by  costs,"  and  In  so  doing  expressly 
places  on  the  county  the  payment  of  "any 
cost  for  guarding  the  Jail  to  prevent  mob 
violence,  or  to  prevent  rescue  or  the  prison- 
er's escape,  or  for  transporting  to  another 
county  for  safe-keeping  on  any  account  what- 
ever," even  thouj^  it  is  manifest  that  the 
prisoner  so  jHTotected  is  a  state  prisoner  held 
for  crime.  It  hardly  can  be  claimed  that 
such  "costs"  are  costs  taxable  against  a  de- 
fendant or  are  la  any  true  sense  costs  of  the 
cause. 

Adhering  to  the  construction  of  the  stat- 
ute in  that  regard  placed  thereon  in  the  case 
of  Woolen  V.  State  ex  reL,  supra,  we  have 
to  inquire  how  far  the  present  workhouse 
act  (Acts  1891,  c.  123)  obanged  the  burden 
thus  fixed  on  the  state  in  respect  of  the 
board  of  its  prisoners  confined  in  a  work- 
house proper,  or  a  workhouse  Joint — that  is, 
of  the  class  (1)  or  (2)  above. 

Treating  the  Woolen  Case  as  applicable  to 
Jail  inmates  as  above  outlined,  we  have  but 
one  case  brought  to  our  attention  which 
deals  with  the  Becti<«s  of  the  act  referred  to 
which  bears  upon  the  particular  point 

In  State  v.  Davidson,  96  Tenn.  178,  33  S. 
W.  824,  It  was  held  that,  where  a  defendant 
was  taxed  with  the  cost  of  the  causR  accrued 
in  his  prosecution  for  a  felony,  and  the  state 
had  paid  the  amount  thereof  to  the  clerk  of 
the  criminal  court,  it  could  not  recover  the 
same  of  the  county,  although  the  defendant 
had  worked  out  the  costs  of  the  cause  at 
hard  labor  in  the  county  workhouse,  upon  al- 
lowance of  credit  as  specified  by  law.  The 
court,  after  quoting  section  12  of  the  work- 
house act,  said: 

"Hm  claim  is  based  upon  the  theory  that  the 
county,  having  received  the  benefit  of  his  labor, 
must  refund  the  costs  which  the  state  was  rft- 
quired  to  pay.     We  cannot  concur  in  this  con- 


tention. The  prisoner  having  been  convicted  of 
a  felony,  and  being  Inaolveot,  the  state  became 
liable  for  the  costs,  notwithstanding  the  sen- 
tence was  commnted  to  imprisonment  in  the 
county  wori^ouse.  The  object  of  the  statute 
in  authorizing  a  workhouse  sentence  in  felony 
cases  is  to  give  the  state  the  benefit  of  the  coun- 
ty prisons  for  the  confinement  of  a  large  class 
of  Its  felony  convicts,  and  the  operation  of  the 
statute  is  highly  beneficial  to  the  state  in  re- 
lieving; its  main  prison  and  in  saving  the  cost  of 
transportation  of  prisoners.  It  was  never  with- 
in the  contemplation  of  the  Legislature,  In  the 
enactment  of  this  law,  to  devise  a  scheme  by 
which  the  state  should  derive  a  revenue  from  the 
different  counties  of  the  state,  by  requiring  them 
to  account  for  the  labor  of  these  convicts,  and 
reimburse  the  state  for  the  cost  of  the  prose- 
cution." 

In  that  case  it  is  stated  there  was  no  show- 
ing that  the  county  had  derived  any  benefiit 
from  the  prisoner's  labor  over  and  above  the 
cost  of  his  keeping  and  maintenance.  The 
ruling  was  that  a  collection  of  such  costs  by 
the  county  by  way  of  labor  does  not  render 
it  liable  to  account  for  the  amount  thereof 
to  the  state.  Tbls  Is  claimed  to  give  support 
to  the  county's  contention  that  all  costs  are 
to  be  paid  by  the  state,  notwlttustandlng  the 
l)eneflt  of  the  inmate's  labor  accrues  to  the' 
county.  Yet  the  court  In  that  case  said  that 
there  was  no  "showing  that  the  county  had 
derived  any  benefit  from  his  labor  over  and 
above  the  cost  of  his  keeping  and  mainte- 
nance," thus  intimating  that  the  burden  of 
such  particular  costs  was  tiie  county's.  Such 
Indicated  construction  accords  in  the  main 
with  the  apparent  equity  of  the  situation. 
The  county  replies,  however,  that  it  Is  in- 
equitable to  burden  it  with  the  board  of 
women  and  infirm  state  prisoners  who  are 
unfit  for  the  hard  labor  to  be  encountered  in 
a  workhouse.  As  to  such  persons  it  Is  fair  to 
assume  that  the  court  will  commit  them  to 
the  Jail,  and  not  to  the  workhouse,  in  the  ex- 
ercise of  the  discretion  lodged  In  him  by  sec- 
tion 739S,  supra. 

While  the  matter  is  by  no  means  free  from 
doubt,  and  the  equities  are  by  no  means  un- 
mixed, the  court  is  of  opinion  that  the  inti- 
mation in  State  v.  Davidson,  supra,  is  that  of 
the  Jnster  rule,  and  Oie  county  is  held  to  pay 
the  account  herein  sued  on,  which  appears 
to  be  in  no  sense  a  claim  accrued  to  a  -Jailer. 

Reversed,  with  Judgment  here  in  accord. 
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TOMIilNSON  CHAIK  MFG.  CO.  v.  JOP-PA 

MATTRESS  OO.    (No.  243.) 

{Supreme  Conrt  of  Arkansas.    March  IS,  1916.) 

1.  JUBTIOKB  OJf  TEE  FEAOK  «S»150(3>— DEFECT 

•  OF  PABmEB  PLAJNTirr— Waives  of  Objeo- 

TIOHB. 

Under  Klrbr's  Dig.  {  6093,  pnmding  that 
tho  defmdant  may  demur  to  the  complaint  where 
it  appears  that  there  is  a  defect  of  parties,  and 
section  6096,  providing  that,  when  such  defect 
does  not  appear  m  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer,  but,  if 
not  taken  by  demurrer  or  answer,  it  shall  be 
deemed  waived,  the  failure  of  defendant  in  an 
action  begun  before  a  justice  of  the  peace  to  ob- 
ject to  the  failure  to  make  another  party  a 
plaintiff  in  the  justice  court  or  in  the  circuit 
-court  on  appeal  until  the  court  began  instruct- 
ing the  jury  waived  the  objection. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  610;  Dec  Dig.  «s> 
150(3).] 

2.  BbOKEBS  «=9l8— AlTTHOKirT— Emfloykent 
OF  SUBAGENT. 

A  furniture  manufacturer  cannot  object 
that  a  broker  who  negotiated  sales  between  the 
manufacturer  and  merchants  on  commission  em- 
ployed aubagents  to  solicit  business  for  him. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {  7;    Dec.  Dig.  ^ssis.] 

S.  Bbokers  $=>SC(8)— Sufficienot  of  En- 

DBNOB— BjOHT  to  CoUMISSION. 

In  an  action  for  the  price  of  certain  goods 
against  which  a  defendant  claimed  a  sct-oif  for 
commissions  earned,  evidence  held  suflicicnt  to 
sustain  a  verdict  finding  that  it  was  the  cus- 
tom between  the  parties  that,  where  defendant 
sent  an  order  to  be  shipped  to  another,  the  dis- 
count should  be  paid  one-half  to  the  customer 
and  one-half  to  the  broker  if  requested  by  the 
broker,  so  as  to  entitle  defendant  to  the  set-off 
for  the  amount  of  such  discount. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  117;   Dec.  Dig.  <S=»86(8).] 

Apx>eal  from  Clrcnit  Court,  Pulaski  Coun- 
ty; Ouy  Fulk,  Judge. 

Action  by  the  Tonilinson  Chair  Manufactur- 
ing Couipany  against  the  Joi>-pa  Mattresa 
Company.  Judgment  for  the  plaintiff  for  the 
amount  tendered  by  defendant,  and  plaintiff 
appeals.    AtSrmed. 

Appellant  instituted  this  action  against  ap- 
pellee before  a  justice  of  the  peace  to  recover 
the  sum  of  $30,  the  purchase  price  of  a  ship- 
ment of  furniture  ordered  by  the  latter  from 
the  former.  Appellee  admitted  the  Indebted- 
ness, but  pleaded  a  set-off  of  $28.45,  being  an 
amount  alleged  to  be  due  It  as  commissions 
by  appellant  on  account  of  goods  sold  for  ap- 
pellant. Appellee  stated  that  it  had  tender- 
ed appellant  $1.56,  the  difference  between  the 
two  claims.  The  Justice  of  the  peace  found 
the  issues  in  favor  of  appellee,  and  appellant 
filed  an  affidavit  and  bond  for  appeal  to  the 
circuit  court  There  the  case  was  tried  be- 
fore a  jury  on  the  following  facts: 

Appellant  Is  a  corporation  engaged  in  the 
manufacture  and  sale  of  chairs  by  wholesale 
in  the  state  of  North  Carolina.  Appellee  is 
a  corporation  engaged  in  business  in  the  city 
of  Little  Rock,  Ark.    Q.  Jm  Porter  was  the 


president  and  manager  of  appellee.  Be  also 
did  a  brokerage  business  in  the  sale  of  fur- 
niture ;  that  Is  to  say,  he  purchased  furniture 
in  job  lots  from  virions  wholesale  houses, 
and  sold  it  to  merchants.  It  was  understood 
between  him  and  i4>peUee  that  hte  brokerage 
oonmilsslon  should  go  to  the  latter.  Porter 
had  been  dealing  with  appelant  in  this  way 
for  several  years.  He  testlfled  that  during 
all  this  time  he  had  subagents  under  him,  and 
that  he  paid  them  5  per  cent,  for  making 
sales;  that  appellant  knew  of  this  fact,  and 
also  paid  him  a  regular  commlssioo  of  6  per 
cent  The  managing  offloers  of  appellant  tes- 
tified that  they  did  not  know  that  Porter  had 
been  employing  subagents  and  that  he  was 
paying  them  6  per  cent  Tli^  stated  that  be 
had  no  authority  whatever  to  do  this. 

Madden,  an  agent  of  Porter,  repotted  to 
him  that  he  could  secure  an  order  for  chairs 
for  the  Little  Rock  Storage  &  Sales  Company. 
When  a  carload  of  chairs  was  purchased  from 
appellant,  a  discount  of  10  per  cent  was  al- 
lowed. Porter  testified  that  he  ordered  from 
appellant  a  carload  of  (Aalrs  to  be  shipped  to 
the  Little  Rock  Storage  &  Sales  Company, 
and  that  the  discount  marked  on  the  order 
was  S  per  cent. ;  that  it  was  understood  be- 
tween him  and  the  Little  Rock  Storage  & 
Sales  Company  that  appellee  should  take  part 
of  the  chairs.  He  stated  that  it  had  been  his 
custom  to  send  in  orders  that  way,  and  tliat 
5  per  cent  discount  was  allowed  to  the  cus- 
tomer to  whom  the  goods  were  sent  and  that 
the  remaining  5  per  cent  was  paid  to  him. 

The  managing  officers  of  appellant  testlfled 
that  no  such  custom  existed,  and  that  they 
billed  out  the  order  as  it  came  to  it ;  that  the 
order  as  it  came  in  showed  that  the  regular 
10  per  cent  discount  was  to  be  allowed  to  the 
customer  to  whom  the  goods  were  shipped. 
They  denied  that  the  order  was  changed  after 
they  received  it,  and  dalmed  that  Porter  was 
not  entitled  to  the  5  pfer  cent  dlscotmt  either 
by  express  contract  with  them  or  by  any  cus- 
tom of  trade  existing  between  him  and  appel- 
lant. Other  facts  will  be  refenred  to  In  the 
opinion. 

The  jury  returned  a  verdict  for  appellant 
In  the  sum  of  $1.65,  and  the  case  is  here  on 
appeal. 

R.  M.  Mann  and  Price  Staofoer,  botb  of 
Little  Rock,  for  appellant.  J.  H.  Carmlchael 
and  Jna  F.  CIUTord,  both  of  little  Bock,  for 
appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  appelant  asked  the  court  to 
Instruct  the  jury  that  appellee  was  not  en- 
titled to  recover  because  its  daim  against 
appellant  was  not  assignable  under  our  stat- 
utes, and  Porter,  the  assignor,  had  not  been 
made  a  party  to  the  action.  The  case  orig- 
inated before  a  justice  of  the  peace,  and  no 
objection  was  made  in  that  court  that  Porter 
bad  not  been  made  a  party  to  the  action. 
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When  tbe  caae  niKAed  tb»  drealt  court,  no 
objection  was  made  Uiat  be  wbb  not  a  party 
nntU  tbe  court  began  to  Instruot  tbe  Jury. 

Section  6093  of  Klrby's  Digest  provides 
that  tbe  defendant  may  demur  to  tbe  com- 
plaint where  it  appears  on  its  face  that  there 
is  a  defect  of  parties.  Section  6096  provides 
that,  when  any  of  the  matters  enumerated  In 
6093  do  not  appear  upon  tbe  face  of  the  com- 
plaint, the  objection  may  be  takeo  by  an- 
swer. It  further  provides  that,  if  no  such 
objection  is  taken  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deoned  to  have 
waived  the  same. 

Appellant  failed  to  raise  tbe  objection  of 
tbe  defMt  of  parties  In  the  language  pointed 
out  by  these  statutes,  and  has  therefore  waiv- 
ed tlie  same.  Jordan  v.  Muse,  88  Ark.  587, 
115  S.  W.  162;  Spear  Mining  Co.  T.  Shins, 
S3  Ark.  346,  124  S.  W.  1045 ;  Less  v.  English, 
75  Ark.  288, 87  S.  W.  447 ;  St.  L.  S.  W.  Ey.  Co. 
V.  Vanderbei*.  91  Ark.  252, 120  S.  W.  903.  It 
follows  tbe  court  did  not  err  In  refusing  to 
Instruct  tbe  jury  as  requested  by  counsel  for 
appellant. 

[2]  According  to  the  testimony  of  Porter,  he 
was  not  an  employ^  of  appellant  He  nego- 
tiated sales  between  appellant  and  merchants 
and  received  a  compensation  by  way  of  com- 
mission. He  dealt  with  several  wholesale 
firms  in  this  way,  and  gave  his  orders  to  the 
one  he  deemed  proper.  Therefore  imder  bis 
testimony  he  was  a  broker,  and  not  a  sales- 
man of  appellant.  It  could  make  no  differ. 
ence  whether  or  not  he  employed  subagents  to 
solicit  business  for  him. 

[3]  According  to  the  testimony  of  the  wit- 
nesses for  appellant  when  It  shiK>ed  out  a 
carload  of  furniture,  the  consignee  was  en- 
titled to  a  discount  of  10  per  cent  The  wit- 
ness stated  that  the  order  in  question  when 
received  by  appellant  called  for  a  discount 
of  10  per  cent  to  the  consignee.  The  lAttle 
Bode  Storage  &  Sales  CkHnpany  was  tbe  con- 
cdgnee,  and  tbe  goods  were  billed  to  it  at  10 
per  cent  discount 

Porter  testified  that  it  had  been  tlte  cos- 
torn  of  appellant  to  allow  him  5  per  cent 
discount  when  he  sent  tbe  order  in  that  way ; 
tliat  it  bad  been  the  custom  to  ship  the  goods 
out  as  directed  by  bXm.  He  testified  that  be 
sent  in  the  order  tov  6  per  cent  discount  to 
the  Little  Bock  Storage  &  Sales  Company, 
and  that  according  to  custom,  appellant  knew 
that  be  was  to  receive  the  remaining  5  per 
cent  This  disputed  question  of  fact  was  sub- 
mitted to  ttie  jury  under  proper  instructiona. 
As  we  have  already  -seen,  it  is  imdisputed 
that  appellee  owed  appellant  $30  for  a  bill  of 
goods,  and  that  5  per  c^it  discount  on  the 
sale  in  question  amounted  to  $28.46i. 

The  Jury  returned  a  verdict  for  appellant 
for  11.55.  It  follows  from  what  we  have  said 
that  there  was  sufficient  testimony  to  sup- 
port the  verdict  and  the  judgment  wUi  be 
affirmed. 


BUCHANAN  ▼.  VABMXIB.    (Now  242.) 
(Supreme  Court  of  Arkansas.    March  18, 1916.) 

1.  CouNTiKS  «=»118{5)  —  Claims  Aoahtbt  — 
Lboal  Skbvicks. 

While  Klrby's  Dig.  |  6392,  providing  that 
each  prosecuting  attorney  shall  commence  and 
prosecute  actions  both  civilly  and  criminally  in 
which  the  state  or  county  in  his  circuit  may  be 
concerned,  do«8  not  prevent  the  county  in  case 
of  necessity  from  engaging  independent  legal 
assistance,  a  county  was  not  warranted  in  en- 
gaging independent  counsd  to  recover  moneyti 
paid  to  the  circuit  judge  under  an  invalid  law, 
where  the  prosecuting  attorney  stated  suit  was 
unnecessary,  and  it  appeared  that  the  inde- 
pendent counsel  merely  lobbied  through  the  Leg- 
ialatore  an  act  by  which  the  state,  wldch  was 
primarily  liable  for  tbe  judge's  salary,  paid  bis 
compensation ;  the  circuit  judge  then  making 
restitution  to  the  county  pursuant  to  agreement 
[Ed.  Note.— For  other  cases,  see  Coantiea, 
Cent  Dig.  M  174,  179;  Dec.  Dig.  «=.118<5).] 

2.  Contracts  9=»t2i6  —  VAunrrr  —  Public 

POLIOT. 

In  such  case  the  indepoident  counsel  en- 
gaged cannot  recover  compensation  for  lobbying 
the  bill  through  the  Legislature,  as  agreements 
for  compensation  in  respect  to  such  matters  are 
against  public  policy,  nor  can  he  recover  ex- 
penses incurred  in  such  lobbying. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  is  686-593 ;  Dec.  Dig.  <8=»126.] 

Appeal  from  Circuit  Court  Garland  Coun- 
ty ;  Scott  Wood,  Judge. 

Tbe  county  court  of  Oarland  county  made 
an  allowance  to  T.  P.  Farmer  for  legal  serv- 
ices rendered  by  blm  in  behalf  of  the  county, 
and  S.  A.  Buchanan,  a  taxpayer,  appealed  to 
the  circuit  court  which  set  aside  the  award 
and  remanded  the  cause.  The  county  court 
thereafter  made  an  allowance  on  the  quan- 
tum meruit  which  was  reduced  on  appeal 
to  the  circuit  court  by  S.  A.  Buchanan,  and 
from  the  judgment  of  the  circuit  court  he  ap- 
peals.   Beversed,  and  claim  dismissed. 

O.  Witt  of  Mt  Ida,  for  appellant  A];«>el- 
lee,  pro  se. 

HART,  J.  This  appeal  Involves  the  right 
of  the  county  court  to  make  an  allowance  to 
T.  P.  Farmer  for  legal  services  rendered  by 
him  in  behalf  of  Oarland  county.  Tbe  facts 
are  as  follows: 

The  General  Assembly  at  its  1911  sessiom 
passed  an  act  creating  tbe  Eighteenth  judicial 
circuit,  composed  of  the  counties  of  Garland 
and  Montgomery.  Tbe  act  provided  that  two 
thirds  of  the  salaries  of  the  judge  and  prose- 
cuting att(»ney  should  be  paid  by  Oarland 
county,  by  order  of  the  county  court  and 
the  remaining  one-third  of  the  salaries  should 
be  paid  in  tbe  same  manner  as  salaries  of 
other  judges  and  prosecuting  attorneys.  -  This 
court  held  that  under  our  Constitution  the 
salaries  of  circuit  judges  must  be  paid  by 
the  state,  and  the  act  creating  the  Eighteenth 
judicial  circuit,  In  so  far  as  it  imposed  the 
payment  of  two-thirds  of  the  salary  upon  one 
county  in  the  circuit  was  Invalid.  See  Cot- 
ham  V.  Coflman,  111  Ark.  108, 163  S.  W«.  1183. 
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This  opinion  was  delivered  January  10,  1914. 
At  that  time  Cotbam  had  served  as  circuit 
Judge  under  said  act  for  29  months,  and  had 
been  paid  $4,866.46  by  orders  of  the  county 
court  of  Garland  county. 

On  January  16,  1918,  the  county  court  of 
Garland  county  entered  Into  a  written  con- 
tract with  T.  P.  Farmer,  an  attorney  of  Hot 
Springs,  In  which  he  was  employed  to  recover 
back  the  amount  paid  to  Judge  Gotham,  and 
It  was  agreed  to  i»ay  him  25  per  cent,  c^  the 
amount.  On  February  27,  1915,  the  claim 
of  T.  P.  Farmer,  based  on  said  contract  was 
allowed  in  the  sum  of  $1,216.61,  and  county 
warrants  were  Issued  to  him  for  that  amount. 
S.  A.  Buchanan,  a  dtlzen  and  taxpayer  of 
Garland  county,  was  allowed  to  become  a 
party  to  the  action,  and  appealed  to  the  cir- 
cuit court  from  the  order  of  allowance.  The 
circuit  court  set  aside  the  order  of  allow- 
ance and  remanded  the  cause  to  the  county 
court  without  prejudice  to  Farmer  filing  bis 
claim  upon  a  quantum  meruit  Thereafter 
the  county  court  allowed  his  claim  in  the 
8om  of  $760,  and  Buchanan  again  appealed  to 
the  circuit  court  The  circuit  court  allowed 
the  claim  in  the  sum  of  $500,  and  from  the 
Judgment  rendered,  Buchanan  prosecuted  an 
appeal  to  this  court 

The  testimony  of  several  witnesses  was 
taken  upon  the  question  of  whether  or  not 
the  amount  allowed  Farmer  was  a  reason- 
able compensation  for  the  legal  services 
rendered  by  him,  but  the  views  we  shall  here- 
inafter express  renders  it  unnecessary  for  us 
to  abstract  the  testimony  on  this  i>olnt. 
After  his  contract  of  employment  with  the 
county  court,  Farmer  went  to  see  Judge  Cot- 
bam  about  the  matter.  Judge  Gotham  stated 
to  him  that,  if  the  state  would  make  an  ap- 
propriation for  the  salary  already  earned  by 
blm,  he  would  pay  back  the  amount  received 
from  Garland  county;  otherwise  that  he 
would  not  do  so  without  suit. 

An  appropriation  bill  was  introduced  and 
passed  by  the  Legislature  appropriating  the 
sum  of  $4,866.46  to  the  payment  of  the  salary 
of  Judge  Gotham  in  lien  of  what  had  been 
paid  him  by  Garland  county.  Farmer  testi- 
fied that  he  procured  the  passage  of  this  bill, 
or,  as  he  expressed  It,  lobbied  it  through  the 
Legislature  at  a  cost  of  $125  to  himself.  He 
said  that  the  amount  exi)ended  by  him  was 
for  leeltlmate  expenses.  After  Judge  Gotham 
received  the  money  from  the  state  he  paid 
back  to  Garland  county  the  amount  he  had 
received  from  it  as  before  stated. 

[1]  The  prosecuting  attorney  resided  in  the 
city  of  Hot  Springs,  but  was  not  asked  to 
represent  the  county  in  the  matter,  and  did 
not  do  so.  He  was  not  asked  to  represent 
the  county  in  the  matter,  but  said  that.  In 
his  opinion,  no  suit  against  Judge  Gotham 
was  necessary.  It  may  be  fttlrly  Inferred 
from  the  record  that  the  prosecuting  attorney 
had  time  to  have  brought  the  suit  had  he 
been  reqaested  by  the  connty  court  to  do  aa 


Section  6392  of  Elrby'B  Digest  provides 
that  each  prosecuting  attorney  shall  com- 
mence and  prosecute  actions  both  civilly 
and  criminally  in  which  the  state  or  any 
county  in  his  circuit  may  be  concerned.  Not- 
withstanding this  statute  makes  it  the  duty  of 
the  prosecuting  attorney  to  represent  the 
county,  we  have  recognized  that  there  are 
circumstances  under  which  the  Interest  of 
the  county  might  be  neglected  or  even  sac- 
rificed unless  the  county  court  has  authority 
to  employ  other  counsel  then  the  prosecuting 
attorney.  The  prosecuting  attorney  might 
neglect  or  refuse  to  perform  the  duties  re- 
quired of  him  by  the  statute,  or  the  press 
of  other  duties  might  prevent  him  from  rep- 
resenting the  county.  In  case  where  he  la 
unable  to  attend  to  the  business  of  the  conn- 
ty, or  in  case  where  the  interests  of  the  coun- 
ty In  some  particular  suit  is  of  such  mag- 
nitude and  Importance  as  to  demand  of  the 
county  court.  In  the  exercise  of  such  foresight 
and  care  as  prudent  business  men  bestow 
upon  important  matters,  we  have  recognized 
the  power  of  the  county  court  to  employ  ad- 
ditional counsel  Oglesby  v.  Ft  Smith  Dist. 
of  Sebastian  County,  179  S.  W.  178,  1199; 
Spence  &  Dudley  v.  Clay  Goanty,  182  S.  W. 
573.  The  presumption  is  that  the  connty 
court  will  not  put  the  connty  to  the  expense 
of  extra  counsel  unless  such  service  is  need- 
ed, but  the  action  of  the  court  In  this  regard 
Is  a  matter  in  which  its  Judgment  and  dis- 
cretion is  open  to  review  of  the  appellate 
courts. 

In  the  case  before  us  it  was  not  shown  tliat 
the  prosecuting  attorney  was  unable  or  re- 
fused to  attend  to  the  litigHtlon  in  question. 
On  the  other  hand.  It  was  shown  that  he  liv- 
ed in  the  same  town  in  which  t^  -county 
court  was  held,  and  was  not  asked  to  r^re- 
sent  the  county  or  even  consulted  about  It 
He  gave  it  as  his  opinion  that  no  suit  was 
necessary  about  the  matter.  The  suit  was 
not  one  of  sudi  magnitude  and  Importance  as 
to  require  the  service  of  extra  counsel  Any 
one  competent  to  perform  the  ordinary  duties 
of  a  prosecuting  attorney  could  have  attended 
to  the  matter.  It  does  not  appear  that  there 
was  any  necessity  whatever  for  the  employ- 
ment of  extra  counsel.  There  Is  no  reason 
why,  in  the  Judgment  of  prudent  men,  addi- 
tl(»ial  counsel  should  have  been  employed, 
and  we  think,  under  the  particular  circum- 
stances of  this  case,  the  county  court  abused 
its  discretion  in  entering  into  the  contract  In 
question,  and  no  allowance  should  have  been 
made  In  payment. 

[2]  In  reaching  this  conclusion  we  have 
not  overlooked  the  fact  that  Mr.  Farmer 
said  he  spent  $126  in  procuring  the  passage 
of  a  bill  carrying  an  appropriation  for  the 
salary  of  Judge  Gotham  already  paid  by 
Garland  county.  Such  action  contravenes 
public  policy  and  was  void. 

In  Harris  v.  Roofs  Ex'rs,  10  Barb.  (N.  T.) 
489,  the  court  held  that  no  action  will  lie 
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tot  services  aa  a  lobby  agent  In  attending  to 
a  claim  against  the  State  before  the  Legis- 
lature, and  that  agreements  In  respect  to 
8Qch  services  are  against  public  policy,  and 
are  prejudicial  to  sound  legislation.  To  the 
same  effect  are  Trlst  v.  Child,  21  Wall.  441, 
22  U  Bd.  623 ;  Rose  y.  Truax,  21  Barb.  (K. 
T.)  861;  Cllppinger  t.  H^baugh,  5  Watts 
k  a  (Pa.)  815,  40  Am.  Dec.  519. 

From  the  views  we  have  expressed  It  fol- 
lows that  the  Judgment  must  be  reversed, 
and  Inasmuch  as  the  case  seems  to  have  been 
fully  developed,  the  claim  of  appellee  against 
the  county  will  be  dismissed  here. 


M.  O.  BROWN  &  CO.  T.  BENNETT. 

(No.  246.) 

(Supreme  Ooort  of  Arkansas.    March  13,  1010.) 

1.  Anuials  «=33&— Action— Diseases. 

Where  defendants  stabled  their  mules  in 
plaintiff's  bam  and  plaintifTa  horses  contracted 
a  disease  from  the  mules,  defendants  are  not 
liable  unless  they  knew,  or  had  notice,  of  facts 
charging  them  with  knowledge  of  the  diseased 
eondition  of  their  mules  and  the  liability  of  the 
disease  being  communicated  to  other  stock. 

\EA.  Note.— For  other  cases,  see  Animals, 
Cfflit  Dig.  f{  83-02;   Dec  Dig.  «=>33.] 

2.  Pbincipal  and  Agent  «=>177(3)— Knowl- 
■DGE  o*-  Agent— CoNBTBUCTivz  Knowledge. 

Where  the  driver  who  had  charge  of  the 
mules  of  a  firm  had  knowledge  of  their  diseased 
condition  and  the  liability  of  such  disease  being 
commanicated  to  other  animals,  the  partners  are 
chained  with  the  agent's  knowledge. 

(Bd.  Note. — ^For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  {{  673-675,  677;  Dec.  Dig. 
«=»177(8).] 

3.  Appbai.  and  Ebsob  «=9l052(5)— Review— 

TT*THfT.MM   EbbOR. 

In  an  action  for  damages  resulting  to  plain- 
tiff's horses  to  which  defendant's  mules  carried 
an  infectious  disease,  the  erroneous  admission  of 
evidence  of  an  offer  for  one  of  the  horses  that 
died  la  harmless,  where  the  jury  fixed  the  value 
of  the  animal  at  a  much  less  amount. 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4176;  Dec.  Dig.  «=> 
1052(6).) 

Aiveal  from  Circuit  Court,  Logan  County ; 
Jas.  Cochran,  Judge. 

Action  by  W.  H.  Bennett  against  M.  O. 
Brown  &  Co.,  a  partnership.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J^ppellee  brought  this  suit  against  appel- 
lants for  damages  resulting  to  his  horsea 
from  an  Infectious  .disease  negligently  com- 
municated to  them.  The  complaint  alleges 
that  a  pair  of  mules  kept  by  defendajits  and 
driven  by  their  agent,  Parker,  employed  in 
the  service  of  the  firm  in  driving  a  poultry 
wagon,  were  allowed  to  be  kept  in  his  bam  at 
the  request  of  def aidants;  that  they  were 
kept  In  the  barn  while  they  were  infected 
and  diseased  with  a  contagious  disease,  dis- 
temper, and  known  to  be  so  by  defendants, 
who  did  not  disclose  to  plaintiffs  that  they 
were  so  diseased ;   that  his  horses  were  kept 


In  the  bam  at  the  time  and  Immediately  aft- 
er defendants  took  away  their  mules  and 
before  same  was  disinfected,  and  that  the 
disease  was  commimlcated  to  his  horses.  It 
further  alleged  damage  to  the  horses,  two  of 
them  dying  therefrom,  and  prayed  Judgment 
In  the  sum  of  $505.  The  answer  admitted 
that  the  mules  were  kept  in  the  bam,  alleged 
that  they  were  free  from  any  disease  or  any 
form  of  distemper,  and  that  other  animals 
were  kept  in  the  barn  besides  theirs,  and  if 
the  disease  was  communicated  to  plaintiff's 
stock,  It  was  from  other  infected  animals  be- 
ing stabled  therein,  and  alleged  specifically 
that  a  hoise,  the  property  of  D.  B.  Johnson, 
Infected  with  distemper  was  stabled  in  the 
bam  some  time  prior  to  plaintiff  keeping  his 
horses  there.  It  appears  from  the  testi- 
mony that  the  plaintiffs  were  the  owners 
fA  the  mules  used  in  the  poultry  wagon  sent 
out  In  the  country  by  them  in  charge  of  the 
driver,  Parker;  that  the  mules  were  Infected 
with  distemper  at  the  time  they  were  being 
stabled  in  the  barn  of  appellee  when  they 
were  in  town  between  trips ;  that  appellant's 
hordes,  after  they  were  put  In  the  bam  where 
the  mules  had  been  kept,  took  the  distemper, 
and  one  mare  and  colt  died  from  the  disease, 
and  the  other  mare  recovered,  but  was  con- 
siderably damaged  thereby  and  was  \«s  valu- 
able thereafter.  Several  witnesses  testified  as. 
to  the  character  of  tiie  disease  and  its  Indi- 
cations, some  stating  positivdy  that  the 
moles  were  infected  with  it  and  known  to  be 
so  by  the  driver,  IP&rker,  who  had  them  in 
charge,  and  whose  business  it  was  to  drive 
the  wagon  about  through  the  country  and 
take  care  of  the  team.  One  witness  testified 
that  a  member  of  the  firm  told  him  he  knew 
that  the  mules  had  distemper  and  Intended 
to  tell  the  appellee  about  it,  but  forgot  to  do 
so.  Several  witnesses  testified  about  the  val- 
ue of  the  animals  and  the  cost  of  medidns 
and  care  for  them  during  the  time  they 
had  the  disease.  The  court  instructed  the 
Jury,  giving  over  aiweUants*  objection  inr 
struction  numbered  6,  as  follows: 

"I  charge  you  that  while  defendants,  before 
they  could  b«  held  liable  for  damages  for  the 
injury  complained  of,  must  have  known  these 
mules  were  infected  with  a  contagious  and  infec- 
tious disease,  yet  if  you  find  from  a  preponder- 
anoe  of  the  testimony  that  the  defendants'  agent 
who  had  said  mules  in  charge  knew  that  said 
mules  were  so  infected  with  a  contagious  and 
infectious  disease  known  as  distemper,  then  the 
defendants  are  held  in  law  to  have  known  tiiis 
faut,  as  knowledge  of  the  agent  is  in  law  knowl- 
edge of  the  prindpaL" 

From  the  Judgment  on  the  verdict  against 
them,  appeQants  prosecute  this  appeal. 

Sam  R.  C%ew,  of  Van  Buren,  for  appel- 
lants. D.  E.  Johnson  and  Robt  J.  White, 
both  of  Paris,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  properly  Instructed 
the  Jury>  that  the  plaintiff  would  not  be  entl- 
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tied  to  recover  unless  tHey  found  from  a 
preponderance  of  the  testimony  that  defoid- 
ants  knew,  or  bad  notice,  of  sncb  facts  as 
would  make  them  dhargeable  with  knowledge 
that  their  mules  were  Infected  with  the  dis- 
ease while  they  were  kept  in  the  defendants' 
bam  and  liable  to  communicate  It  to  other 
stock.  lUiUway  ▼.  Ooolsby,  68  Ark.  401,  24 
S.  W.  1071;  Railway  r.  Henderson,  67  Ark. 
402,  21  S.  W.  878. 

[2]  We  do  not  think  the  court  erred  in 
giving  instruction  numbered  5  complained  of, 
since  Parker,  the  driver  of  appellants'  mules, 
engaged  in  their  service,  was  diarged  with 
the  duty  of  looking  after  and  taking  care 
of  them,  and,  being  their  agent,  his  knowl- 
edge of  the  condition  of  the  mules  was  th^r 
own.  There  was  testimony  sufficient  to  show 
that  the  mules  were  infected  with  distemper 
at  the  time  they  were  kept  in  the  bam,  and 
that  It  was  an  infectious  disease,  known  to 
be  so,  and  liable  to  be  communicated  to 
other  stock,  and  that  the  horses  of  appellee 
took  distemper  after  being  stabled  in  the 
bam  where  the  mules  were  kept,  without 
having  been  informed  by  appellants  of  the 
fact  that  their  mules  had  been  infected  with 
the  disease  while  kept  therein. 

[Sj  From  the  testimony  relative  to  the  val- 
ue of  the  animals,  and  the  damage  thereto, 
the  Jury  could  have  found  for  a  larger 
amount  than  they  did,  and  the  testimony  of 
an  offer  from  a  particular  individual  of  a 
certain  price  for  oite  of  the  animals  that  died, 
If  it  was  incompetent,  as  contended  by  appel- 
lant, was  not  prejudicial,  since  the  jury 
fixed  the  value  at  a  much  less  amount  in  r&i- 
dering  their  verdict 

We  do  not  think  any  of  the  instructions  are 
opox  to  the  objections  that  they  assumed 
facts  not  proven,  nor  permitted  the  jury  to 
find  the  value  and  damage  to  the  animals 
without  regard  to  the  testimony.  The  case 
appears  to  have  been  submitted  to  the  jury 
upon  Instructions  properly  defining  the  is- 
sues, and  the  testimony  Is  sufficient  to  sup- 
port the  verdict. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed. 


FISHBB  et  aL  V.  RICE  GROWERS'  BANK. 
(No.  244.) 

(Supreme  Court  of  Arkansas.    March  13, 1016.) 

1.  Bills  and  Notes  <8=>237— Defenses— Ao- 

COMMODATIOH  MAKEB. 

As  between  the  original  parties  to  a  note, 
the  maker  may  set  up  as  a  defense  that  he  sign- 
ed it  for  accommodation  merely. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  {§  563,  564,  567-569;  Dec. 
Dig.  iS=»237.] 

2.  Cancellation   or  Instbuments  €=>45  — 

BUBDEN    or    PKOOP— AcCOMMODiCnON    NOTB. 

In  suits  to  casacel  notes  and  morU>ages  on 
the  ground  that  they  had  been  made  to  defend- 
ant merely  for  accommodation,  and  without  con- 
sideration,  it  devolved   npon   the   plaftitiffs  to 


show  such  alleged  facti  by  a  prepoodenmoe  of 
the  evidence. 

[EM.  Note.— For  other  cases,  see  CanceUation 
of  Instruments,  Cent  Dig.  Si  100,  101;  Dec. 
Dig.  «=»45.] 

3.  Cancellation  or  Instbttukntb  9=947  -~ 
Accommodation  Notes  —  StmnciENOx  of 
Evidence. 

In  suits  to  cancel  notes  and  mortgages  al- 
leged to  have  been  made  to  the  defendant  bank 
solely  for  its  accommodation  and  without  any 
consideration,  evidence  held  to  sostain  a  decree 
for  the  defendant 

[Ed.  Note.— For  other  cases,  see  (Tancellation 
of  Instruments,  Cent  Dig.  U  102,  103;  Dea 
Dig.  <S=>47.] 

4.  Appkai.  and  Bbbob  «=>1000(4)— Bevixw— 
Findings  of  Cranoellob. 

The  chancellor's  findings  of  fact  wUl  not  be 
disturbed  on  appeal  unless  they  are  against  the 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  §  3074;  Dec.  Dig.  «=> 
1C0D(4).] 

Appeal  from  St  BVands  Chancery  Court; 

Edward  D.  Robertson,  Chancellor. 

Actions  by  William  Fisher  and  E.  N.  Har- 
rod  against  the  Rice  Growers'  Bank  to  cancel 
notes  and  mortgagee  with  answers  asking 
judgment  for  the  amount  of  the  notes  and  for 
foreclosure  of  the  mortgages.  Decree  for  de- 
fendant against  each  plaintiff,  with  foreclo- 
sure, and  plaintiffls  appeal.    Affirmed. 

Blackwood  &  Newman,  of  Little  Rock,  for 
appellants.  Maim,  Bussey  &  Mann,  of  For- 
rest City,  for  appellee. 


HART,  J.  William  Fisher  and  a  N.  Har- 
rod  filed  separate  suits  in  the  chancery  court 
against  the  Rice  Growers'  Bank  to  cancel  a 
note  and  mortgage.  ESach  plaintiff  alleged 
that  he  had  signed  a  note  payable  to  the 
Rice  Growers'  Bank  in  the  sum  of  $2,600; 
that  th«  note  was  delivered  to  the  bank  to 
be  used  by  It  as  collateral  security  for  the 
purpose  of  securing  money  to  meet  certain 
overdrafts ;  that  the  note  was  executed  at  the 
solicitation  of  the  president  of  the  bank  and 
solely  for  the  accommodation  of  the  bank; 
that  there  was  no  consideration  whatever  for 
the  execution  of  the  note.  The  bank  filed  an 
answer  in  each  case.  In  which  it  denied  that 
the  notes  had  been  executed  for  acoommoda- 
tlon  merely,  but  stated  the  facts  to  be  that 
its  cashier  had  an  overdraft  tmder  bis  otfu 
name  and  had  permitted  customers  of  the 
bank  to  have  overdrafts,  against  the  rules 
of  the  bank ;  that  plaintiffs  signed  these  notes 
as  friends  of  the  cashier  to  cover  these  over- 
drafts. Judgment  was  asked  in  each  case 
for  the  amount  of  the  note  sued  on,  and  for 
foreclosure  of  the  mortgage  given  to  secure 
it  The  same  testimony  was  used  In  each 
case,  and  the  cases  are  consolidated  here  for 
the  purpose  of  trial.  The  chancdlor  found 
the  Issues  for  the  bank,  and  judgment  was 
rendered  against  each  plaintiff  for  the  amount 
of  the  note  and  the  foreclosure  of  the  mort- 
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gage  ordered  In  eadi  cssa  Hie  cases  are 
here  <m  appeaL 

[1,2]  In  the  case  of  Boqna  t.  Brady,  00 
Ark.  512,  119  S.  W.  677,  the  court  held  that, 
as  between  the  original  parties  to  a  note,  the 
maker  may  set  up  as  a  defense  that  he  sign- 
ed the  note  for  accommodation  merely.  So 
It  devolved  upon  the  plaintiffs  to  show  by 
preponderance  of  the  evidence  that  they  sign- 
ed the  notes  for  the  purpose  of  accommodat- 
ing the  bank,  and  that  there  was  no  consider- 
ation tor  their  ezecatlon. 

[3,4]  EI  N.  Barrod  testified  substantially 
as  follows: 

I  signed  the  note  In  question  in  August,  1913, 
at  Wheatley,  Arli.  I  had  been  engaged  in  the 
mercantile  iMtsineeB  there  for  several  years,  and 
the  Bice  Growers'  Banic  was  also  in  business 
there.  H.  K.  Smith  was  president  and  A.  C. 
Bratcher  the  cashier  of  the  bank.  One  morning 
Smith  called  me  in  Uie  office  of  tlie  bank  and 
told  me  that  Brattdter  was  in  bad ;  that  Bratdi- 
er  had  an  overdraft  of  |3,300  and  had  permitted 
Charles  Seeming,  a  customer  of  the  bank,  to 
overdraw  his  account  to  ttle  sum  of  about  ^,- 
700,  and  G.  S.  Hemeaway  &  Sons  to  overdraw  in 
the  sum  of  $470.26.  Smith  stated  tlie  hank 
might  have  to  dose  its  doors  if  sometliing  was 
not  done,  and  I  agreed  to  sign  a  note  for  $2,500 
to  enable  the  bank  to  procure  money  to  meet  the 
overdrafts.  William  Elsher  was  at  that  time 
in  Missouri,  but  he  was  called  twck,  and  it  was 
finally  agreed  that  Msher  and  I  should  each 
make  a  note  to  the  bank  for  (2,500  to  be. used  in 
paying  the  overdrafts  of  Fleming  and  Hemen- 
way.  Smith  said  tliat  he  himself  would  take 
care  of  the  overdraft  of  Bratcher.  The  notes 
were  signed  as  acoommdoation  merely  to  the 
bank,  and  Smith  agreed  that  we  should  never 
have  to  pay  anything  on  them ;  that,  as  soon  as 
the  overdrafts  were  taken  care  of  by  the  parties, 
our  notes  would  be  returned  to  us. 

William  Fisher  was  In  Missouri  at  the 
time  the  president  first  discovered  the 
amount  of  the  overdrafts  and  came  to  Wheat- 
ley  at  the  request  of  Bratcher.  He  corrob- 
orated Harrod  as  to  what  occurred  after 
he  returned,  and  states  that  the  notes  were 
executed  at  the  request  of  Smith  as  accommo- 
dation to  the  bank.  Bratcher  also  testified 
that  the  notes  were  signed  by  the  plaintiffs 
to  cover  the  Fleming  and  Hemenway  over- 
drafts, which  amounted  to  about  $5,000,  and 
stated  that  these  overdrafts  had  since  been 
paid.  He  said  there  was  nothing  said  about 
the  plaintiffs  taking  care  of  his  overdraft, 
and  said  that  Smith  agreed  to  take  care 
of  it 

On  behalf  of  the  bank,  Smith  testified  that 
the  plaintiffs  were  friends  of  Bratcher  and 
tad  executed  the  notes  solely  for  his  ac- 
commodation. He  denied  in  positive  terms 
that  he  asked  the  plaintiffs  to  sign  the  notes 
as  accommodation  to  the  bank,  but  stated 
that  the  overdrafts  were  wholly  caused  by 
the  action  of  Bratcher,  and  that  he  did  not 
know  anything  about  tiiem,  and  that  It  was 
against  the  rules  of  the  bank  for  Bratcher 
to  suffer  customers  to  overdraw  to  that  ex- 
tent without  consulting  the  directors,  and 
fb&t  he  had  no  right  to  overdraw  himself; 
timt  the  bank  of  Forrest  City  was  placed 
In  the  bands  of  a  receiver;    ttaat.U  bad  a 


large  block  of  stock  In  the  defendant  bank; 
that  he  told  Bratcher  that  an  auditor  would 
doubtless  be  sent  to  go  over  the  affairs  of 
the  bank;  that  he  asked  for  a  statement 
from  Bratcher;  that  Bratcher  gave  him  a 
statement  poivortlng  to  show  all  overdrafts ; 
that  none  at  the  overdrafts  mentioned  above 
were  contained  In  the  statement;  that  Brat- 
cher upon  being  pressed  admitted  that  be 
had  done  wrong  and  then  aclmowledged  to 
his  own  overdraft,  and  then  to.  those  ot 
Hemenway  and  Fleming;  that  Bratcher  pro- 
cured plaintiffs  to  sign  the  notes  because  they 
were  his  friends.' 

Bussell  Johnson,  the  bookkeeper  of  the 
bank,  testified  that  he  was  a  nephew  of  the 
president  of  the  bank ;  that,  when  his  uncle 
asked  Bratcher  about  the  overdrafts,  Brat- 
cher first  stated  that  the  list  was  correct, 
and  then  admitted  that  It  was  not  He  then 
told  of  his  own  overdraft,  and  of  tfae  Hemen- 
way and  Fleming  overdrafts.  He  stated 
that  he  knew  he  had  mined  the  bank,  and 
asked  that  he  be  given  time  to  get  some  one 
to  help  him.  In  other  respects,  the  witness 
corroborated  the  testimony  of  the  president 
of  the  btmik,  to  the  effect  ttiat  the  notes  were 
signed  by  the  plaintiffs  as  accommodation 
to  Bratcher. 

When  the  notes  were  executed  and  money 
was  procured  by  using  them  as  collateral, 
the -overdraft  of  Bratcher  was  first  paid  off 
with  the  proceeds,  and  then  the  overdraft  of 
Hemenway  was  taken  up,  and  the  balance 
credited  on  the  overdraft  of  Fleming. 
Bratcher  knew  that  this  was  done  and  made 
no  objection  thereto. 

There  was  a  meeting  of  the  directors  to 
discuss  the  matter  of  the  shortage  of  the 
cashier  and  of  the  overdrafts  permitted  by 
him.  Two  of  the  directors  resided  at  Marlan- 
na  and  came  to  Wheatley  to  attend  the  meet- 
ing. They  testified  that  they  Imew  nothing 
about  the  overdrafts  until  that  time,  and 
had  not  authorized  them ;  that  Bratcher  had 
no  anthorlty  to  permit  overdrafts  to  that 
amount  without  the  direction  of  the  board 
of  directors;  that  they  understood  that 
Bratcher's  overdraft  was  to  be  taken  care 
ot  by  the  plaintiffs;  that  Bratcher  was 
present  and  seemed  to  understand  It  that 
way. 

We  have  only  attempted  to  set  out  the  sub- 
stance of  the  testimony.  The  witnesses  were 
examined  and  cross-examined  at  great  length. 
It  Is  the  settled  rule  In  this  state  that  the 
findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  on  appeal  unles.^  they  are 
against  the  preponderance  of  the  evidence. 
Tested  by  this  well-known  rule,  we  mink  the 
decree  should  be  affirmed. 

It  Is  true  that  both  the  plaintiffs  and 
Bratdier  testified  that  the  notes  were  sign- 
ed to  accommodate  the  bank  merely;  but 
their  testimony  is  not  only  contradicted  by 
the  president  of  the  bank  and  Its  bookkeeper, 
but  also  by   the   attendant  drcomstanees. 
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The  bank  records  show  that  the  notes  ex- 
ecuted were  Issued  as  collateral  to  borrow 
money,  and  that  the  proceeds  were  first  ap- 
plied to  the  overdraft  of  Bratcher  and  the 
remainder  to  the  overdrafts  of  Fleming  and 
Hemenway.  Bratcher  knew  this  record  was 
bdns  made,  and  this  record  was  Inconsistent 
with  the  testimony  to  the  efTect  that  Smith 
was  to  take  care  of  Bratcher's  overdraft 
It  was  Bratcb»  who  telegraphed  Fisher  to 
return  and  solicited  him  to  sign  the  note. 

The  absent  directors  testified  that  they 
understood  tliat  the  plaintiffs  had  signed  the 
overdrafts  to  help  Bratcher  and  not  as  ac- 
commodation for  the  bank;  that  Bratcher 
was  present  and  seemed  to  so  understand  it ; 
that  he  seemed  well  pleased  that  he  had 
gotten  oat  of  his  trouble. 

All  of  the  evidence  shows  tliat  Bratcher 
was  wholly  without  authority  to  make  an 
overdraft  himself,  or  to  allow  customers  to 
do  so  in  the  amounts  allowed  to  Hemenway 
and  Fleming.  The  evidence  shows  that 
plaintiffs  renewed  their  notes  to  the  bank 
after  Fleming  and  Hemenway  had  paid  their 
overdrafts  to  the  bank,  and  this  fact  we 
consider  a  strong  circumstance  against  the 
contention  of  the  plaintiffs.  In  short,  we 
think  all  the  circumstances  point  to  the  fact 
that  plaintiffs  signed  the  notes  in  order  to 
help  their  friend  out  of  a  difficulty,  and  not 
as  accommodation  merely  to  the  bank.   , 

The  decree  wiU  therefore  be  affirmed. 


STATE  V.  WALKBB.    (No.  247.) 
(Supr^ne  Court  of  Arkansas.    March  IS,  1916.) 
Criminal  Law  «=3l024(7)— Appbai.  by  State 

—Grant  ot  New  Triai.. 

Under  Const,  art  7,  J  4,  giving  the  Supreme 
Court,  except  as  otherwise  provided,  appellate 
jurisdiction  only,  co-extensive  with  the  state,  un- 
der such  restrictions  as  may  be  prescribed  by 
law,  Kirby'a  Dig.  §  2584,  providing  that  an  ap- 
peal  shall  only  be  taken  on  a  final  judgment, 
except  on  behalf  of  the  state,  and  Kirby's  Dig. 
{  2603,  providing  that  when  the  prosecuting  at- 
torney prays  an  appeal  for  the  state,  and  a 
transcript  is  transmitted  to  the  Attorney  Gen- 
eral, the  latter,  if  he  is  satisfied  that  error  has 
been  committed  to  the  prejudice  of  the  state 
and  upon  which  it  is  important,  to  the  correct 
and  uniform  administration  of  the  criminal  law, 
that  the  Supreme  Court  should  decide,  may  by 
lodging  the  transcript  in  the  Supreme  Court 
take  tiie  appeal,  the  state  can  appeal  from  in- 
terlocutory rulings  In  felony  cases  <wly  where 
they  might  affect  the  jurisdictioa  of  the  cause,  or 
as  would  be  necessary  to  the  correct  and  uni- 
form administration  of  the  criminal  law,  and 
cannot  appeal  from  an  order  granting  a  new 
trial  to  defendant  after  verdict  of  guilty. 

[Ed.  Nota.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  2609 ;  Dec  Dig.  c3=»1024(7).] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty;  Tbos.  O.  Trimble,  Judge. 

.  R.  B.  Walker  was  convicted  of  making 
false  entries  upon  the  books  of  the  bank  of 
which  he  was  cashier  and  a  new  trial  was 
granted  by  the  trial  court,  from  which  the 
state  appeals.    Appeal  dismissed. 


This  appeal  is  prosecuted  by  Che  state  from 
a  judgment  of  the  low«r  court  granting  ap- 
pellee a  new  trial.  He  was  cashier  of  the 
Bank  of  Hazen,  and  Indicted  and  convicted 
of  making  false  entries  on  its  books  of  ao- 
connt  with  the  felonious  Intent  to  defraud 
the  bank.  He  moved  for  a  new  trial,  setting 
up  various  alleged  errors  committed  in  the 
trial  as  grounds  therefor,  imduding  the  ooe 
that  Claud  Grant,  one  of  the  Jurors,  was  a 
member  of  the  grand  jury  which  indicted  him 
for  embezzlement  of  $4,000  of  the  funds  of 
the  Bank  of  Hasen,  at  the  March,  1914,  term 
of  tne  circuit  court 

Affidavits  were  sulnnitted  in  support  of  the 
motion,  and  the  court,  in  rendering  its  opin- 
ion indicating  its  consideration  of  the  testi- 
mony and  its  effect,  appeared  to  think  it  was 
a  close  question  of  whether  the  evidence  was 
sufficient  to  submit  to  the  jury,  and  conclud- 
ed, saying,  "Any  preconceived  <H;>lnl(Hi  as  to 
the  defendant's  guilt  on  the  pert  of  a  Jury- 
man, especially  an  opinion  offldaUy  express- 
ed, must  be  taken  as  having  been  the  cause 
of  the  doubtful  verdict,"  and  granted  the  mo- 
tion for  a  new  trial. 

It  appears  from  the  affidavits  that  Claud 
Grant,  one  of  the  Jurors,  was  a  member  of 
the  grand  Jury  of  the  March  term,  1914, 
which  returned  Indictments  against  appellee 
Walker  for  embezzlement  of  certain  sums 
of  money  from  the  Bank  of  Hazen.  Some  of 
the  witnesses  stated  the  substaqce  of  the  tes- 
timony that  was  before  the  grand  Jury,  in- 
cluding statements  relative  to  false  entries  in 
the  bank  books  made  by  the  cashier  at  the 
time  of  such  Indictments,  and  that  W.  D. 
White,  one  of  the  grand  Jurors,  requested  at 
the  time  Walker  was  Indicted  for  embezzle- 
ment that  he  should  not  be  Indicted  for  mak- 
ing false  entries  in  the  books,  as  it  might  af- 
fect the  Interest  of  the  bank,  saying  he  oould 
later  be  indicted  therefor. 

Albert  Toungman  stated  he  was  a  member 
of  the  petit  Jury  which  convicted  the  defend- 
ant, and  that  Claud  Grant  was  a  member  of 
said  jury  and  "showed  by  his  acts,  conduct, 
and  words  that  he  was  very  much  prejudiced 
against  defendant;  that  one  of  the  Jurors 
suggested  that  they  should  have  further  in- 
structions from  the  court  as  to  the  meaning 
of  the  false  Intent,  and  that  Grant  objected  to 
asking  such  Instructions." 

Certain  other  affiants  stated  that  they  tes- 
tified before  the  grand  jury  when  the  indict- 
ment for  embezzlement  was  found  and  made 
no  statement  whatever  about  false  entries  In 
the  books,  and  that  same  were  not  detected 
until  after  the  Indictment  for  embessslement 
had  been  returned. 

Other  affiants,  members  of  the  petit  Jury, 
stated  that  Claud  Grant  did  not  do  or  say 
anything  in  the  consideration  of  the  case  to 
indicate  that  he  was  prejudiced  In  any  way 
against  the  defendant,  and  denied  that  be 
had  objected  to  the  Jury  asking  further  In- 
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structlons  of  the  court  Qrant  blmadf  testl- 
fled:  I3iat  be  had  no  rac<dlectlon  whatever 
of  any  testinuny,  befora  the  grand  Jniy  of 
which  he  was  a  member  In  March,  1914,  that 
indicted  WaUcer  for  embeazlement  relating  to 
any  false  entries  In  the  books  of  the  bank ; 
that  it  did  not  occor  to  him  when  he  qnallfled 
as  a  Juror  In  this  case  that  he  had  been  m 
any  grand  jury  whicb  Indicted  the  desfiend- 
ant,  "nor  did  it  occur  to  me  after  the  evi- 
dence was  all  in  that  I  had  ever  heard  any 
testimcmy  wUcfa  in  any  way  pertained  to 
false  entries  in  the  books  of  the  Bank  of 
Hazen  by  Walker;"  that  when  sheeted  as 
a  Juror  he  had  no  acquaintance  with  Walker, 
Iiad  never  seen  liim  until  that  term  of  the 
court,  had  no  prejudice  against  him  or  feel- 
ing of  any  kind  in  the  matter,  had  never 
formed  or  expressed  an  opinion;  and  could 
not  see  how  his  conduct  on  the  Jury  would  in- 
dicate he  was  prejudiced.  "I  did  and  said 
nothing  that  could  have  been  preJndiciaL" 
He  remembered  the  di8cussl<Mi  upon  the  sug- 
gestion that  the  Jury  ask  the  court  for  fur- 
ther instructions,  but  took  no  part  in  it,  and 
aald  that  the  Juror  who  made  the  suggestion, 
when  another  Juror  explained  what  the  court 
meant,  seemed  satisfied. 

The  Judgment  granting  a  new  trial  does 
not  indicate  upon  which  ground  the  motion 
was  sustained. 

Wallace  Davis,  Atty.  Gen.,  Hamilton  Moses, 
Asst  Atty.  Gen.,  Manning,  Emerson  &  Mor- 
ris, of  Little  Rock,  and  Jas.  B.  Reed,  of  Lo- 
noke, for  the  State.  Trimble  &  Williams,  of 
Lonoke,  and  Blackwood  &  Newman,  of  Lit- 
tle Rock,  for  appellee. 

KIRB7,  J.  (after  stating  the  fiicts  as 
above).  It  is  contended  that  the  state  is  with- 
out authority  to  appeal  from  a  Judgment 
granting  a  motion  for  a  new  trial  in  a  felony 
case. 

The  Ctonstitntlon  provides: 

"The  Supreme  Court,  except  in  cases  other- 
wise provided  by  this  Constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be  co-ex- 
tensive with  the  state,  under  snch  restrictions 
as  may  be  from  time  to  time  prescribed  by  law," 
etc.    Article  7,  I  4.  Constitution  1874. 

"An  appeal  shall  only  be  taken  on  a  final 
judgment,  except  on  behalf  of  the  state."  Sec- 
tion 2S84,  Kirby'S  Digest. 

When  the  state  desires  an  appeal,  the  pros- 
ecuting attorney  prays  it,  and  a  transcript 
of  the  record  Is  made  and  transmitted  to  the 
Attorney  General,  and— 

"it  the  Attorney  General,  on  Inspecting  the  rec- 
ord, is  satisfied  that  error  has  been  committed  to 
the  prejudice  ot  the  state,  and  upon  whicb  it  is 
important  to  the  correct  and  uniform  adminis- 
tration of  the  criminal  law,  that  the  Supreme 
Court  should  decide,  be  may,  by  lodging  the 
traoscript  in  the  clerk's  office  of  the  Supreme 
Court  witliin  sixty  days  after  the  decision,  take 
the  appeal."    Section  2603,  Eirby's  Digest. 

In  State  ▼.  Flynn,  31  Ark.  35,  where  the 
state  antealed  ttom  an  order  granting  de- 


fraidant  a  change  of  vome  from  Garland  to 
Pulaski  county,  the  court  said: 

"Whilst  we  would  not  encourage,  or  snpposs 
that  the  Legislature  Intended  to  provide  for,  ap- 
peals by  the  state,  in  fdonies,  from  every  inter- 
locutory decision  of  the  court,  yet  it  was  well 
enough  for  the  Attom«qr  General  to  allow  the 
appeal  in  this  case,  before  final  judgment,  for 
if  the  court  had  proceeded  to  try  the  prisoner, 
the  verdict  and  judgment  would  have  oeen  in- 
vulid  if  it  turned  out  on  appeal  that  the  court 
had  no  jurisdiction  of  the  cause." 

In  State  v.  Ross,  34  Ark.  376,  the  state  ap- 
pealed from  an  order  granting  the  defendant 
a  new  trial  upon  the  ground  that  there  was 
no  authority  under  the  law  for  holding  the 
term  of  the  circuit  court  of  Pike  county  at 
which  the  defendant  was  convicted,  and  al- 
though this  court  held  that  the  trial  court 
was  in  error  in  its  ruling,  declined  to  remand 
the  cause  with  Instmctlons  to  sentence  the 
defendant,  and  dismissed  the  appeal  as  not 
authorized  by  law. 

The  case  of  State  v.  Robinson,  65  Ark.  439, 
18  S.  W.  541,  is  not  an  authority,  as  contend- 
ed by  appellant,  in  favor  of  the  proposition 
that  the  state  can  appeal  from  a  Judgment 
granting  the  defendant  a  new  trial  in  a  felo- 
ny case.  It  questioned  only  the  court's  ruling 
on  the  suffldency  of  the  indictment  to  charge 
a  public  ofTense,  and  belongs  In  the  classibca- 
tlon  of  appeals  allowed  as  necessarj*  for  the 
correction  of  errors  in  order  to  the  correct 
and  uniform  administration  of  the  criminal 
law. 

It  was  evidently  the  purpose,  in  excepting 
the  state  from  the  provisions  of  the  statute 
providing  an  appeal  shall  only  be  taken  on  a 
final  Judgment  in  prosecution  for  felonies,  to 
permit  such  appeals  from  interlocutory  rul- 
ings and  decisions  that  might  affect  the  Ju- 
risdiction of  the  cause  oir  as  would  be  neces- 
sary to  the  correct  and  uniform  administra- 
tion of  the  criminal  law,  and  from  the  stat- 
utes and  authorities  quoted  it  is  appar»it 
that  it  was  not  intsended  to  permit  appeals 
by  the  state  from  Judgments  granting  new 
trials  to  defendants  to  review  such  decisions, 
or  control  the  discretion  of  the  drcalt  court 
in  the  granting  of  new  trials  In  prosecutlotla 
for  felonies. 

The  appeal  not  being  from  a  final  Judg- 
ment, nor  one  froi&  which  the  state  can  take 
an  aM>eal,  it  must  be  dismissed,  and  the  trial 
court  will  proceed  Mth  the  cause.  It  is  so 
ordered. 


BANK  OF  ALMTBA  v.  LAUB.     (No.  222.> 

(Supreme  Court  of  Arkansas.    March  0,  1016.; 

1.  KxRCUTiOR  4s»220  —  Sale  of  Pebsonai, 
Pbopebtt— Place  of  Sale— "Pbesence  of 
Pbopebtt." 

An  execution  sale  of  personal  property, 
consisting  of  a  soda  fountain  and  bar,  glass- 
ware, chairs,  etc.,  in  a  house,  conducted  out  in 
front  of  the  door,  was  made  in  such  proximity 
to  the  property  as  to  satisfy  the  requirement 
of  the  law  that  the  sale  be  made  in  the  presence 
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of  the  property,  wbere  it  can  be  Men  and  ezam- 
Ined  by  prospective  pnrcbasers. 

[Ed.  Note.— For  other  casea,  see  Execution, 
Gent.  Dig.  if  622-625;  Dec  Dig.  «=>220.] 

2.  ExEctmoH  «=>216— Saix— "Db  Facto  Ov- 

noBB." 

A  constable,  holding  over  from  his  preced- 
ing term,  when  no  successor  had  been  dected,  in 
view  of  Const,  art  19,  |  6,  providing  that  all  of- 
ficpra  shall  continue  in  office  after  the  expira- 
tion of  their  term  until  thdr  successors  are 
qualified,  in  conducting  an  execution  sale  of 
personal  property  was  at  least  a  "de  facto  of- 
ficer," so  that  the  sale  was  not  void. 

[fid.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  601-606;    Dec.  Dig.  «=>216.] 

S.  Fbaddulint    Convbtaitoks    «=»104<6)  — 
Bill  or  Baim  to  Wife— Good  Faith— Er- 

FSCT. 

Where  a  wife's  claim  under  a  bill  of  sale 
from  her  husband  to  recover  for  the  conversion 
of  property  sold  and  removed  under  execution 
against  the  husband,  was  not  bona  fide,  or 
where  she  permitted  the  husband  to  hold  the 
property  out  to  creditors  as  his  own,  she  could 
not  claim  the  pn^ertr  as  against  his  creditors, 
who  might  enforce  their  claims  by  execution. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  (  342;   Dec.  Dig.  «s> 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty;   Thos.  a  Trimble,  Judga 

Action  by  Ida  V.  Laur  against  the  Bank 
of  Almyra  and  others.  Judgment  for  plain- 
tiff, and  the  defendant  Bank  appeals.  Re- 
versed, and  cause  remanded  for  new  trial. 

E.  D.  fiasco,  of  De  Witt,  for  appellant 
W.  N.  carpenter,  of  De  Witt,  for  appellee. 

McOULLOCH,  O.  J.  AppeUant  brought 
suit  before  a  justice  of  the  peace  in  Ar- 
kansas county  against  one  L.  Laur,  to  re- 
cover the  amount  of  a  promissory  note  exe- 
cuted by  him  to  appellant,  and  recovered 
Judgment  An  execution  was  sued  out  on 
the  Judgment  and  placed  In  the  bands  of 
Sam  P.  Boewell,  as  constable,  who  levied  the 
same  on  one  soda  fountain  and  bar,  tank, 
glassware,  chairs,  and  tables,  and  sold  the 
same  under  said  writ  After,  sale  the  said 
property  was  delivered  into  the  possession 
of  the  appellant  at  its  banking  house,  and 
was  there  stored.  Appellee,  Ida  V.  Laur,  Is 
the  wife  of  said  I*  Laur,  and  she  instituted 
this  action  against  appellant,  and  against 
said  Bos  well,  as  'constable,  and  certain  other 
parties  who  removed  the  property  under  the 
latter's  direction,  alleging  that  she  was  the 
owner  of  said  property  sold  under  execution, 
and  that  the  saqe  was  wrongfully  sold  by 
said  constable  under  the  direction  of  appel- 
lant and  that  the  conversion  of  the  property 
was  wrongfuL  Appellant  and  the  other  de- 
fendants answered,  setting  forth  facts  in 
Justification  of  the  sale  of  the  property  un- 
der the  execution  against  L.  Laur.  It  is  al- 
leged that  the  said  property  was  really  the 
property  of  L.  Laur,  the  defendant  in  the 
execution,  and  that  appellee's  assertion  "of 
title  thereto  was  a  mere  fraudulent  scheme 
to  defraud  the  creditors  of  L.  Laur.     The 


cam  was  tried  before  a  Jury,  and  a  verdict 
was  rendered  in  favor  of  appellee,  assess- 
ing damages  at  tlie  sum  of  $1,000  to  the 
property  sold,  and  the  sum  at  $250  for  loss 
of  business,  and  $50  for  trespass,  making  tba 
total  sum  of  $1^00,  for  which  sum  Judgment 
was  rendered  in  favor  of  appellee  against 
appellant 

Amwllant  was  engaged  In  the  banking 
business  at  the  town  of  Almyra,  and  ap- 
pellee and  her  husband,  L.  Laur,  were  op- 
erating in  the  same  town  a  small  boainess, 
consisting  of  a  soda  fountain  outfit  and  & 
lunch,  candy,  and  cigar  stand.  The  busi- 
ness was  started  in  April  or  May,  1913,  and 
both  of  said  parties  assisted  in  the  operation 
of  the  business.  The  proof  introduced  by 
appellee,  principally  her  own  testimony,  tends 
to  show  that  the  business  was  started  on 
her  money,  and  that  she  leased  the  house  un- 
der a  written  contract  executed  by  her  hus- 
band and  certain  other  heirs  of  an  estate. 
The  soda  fountain  outfit  was  purchased  from 
the  American  Fountain  Fixtures  Company  un- 
der written  contract  dated  April  29,  1913,  l>e- 
tween  L.  Laur  and  said  vendor,  and  the 
title  was  reserved  in  the  vendor  until  the 
purchase  price  should  be  paid.  Appellee  tes- 
tified that  she  sent  her  husband  to  Memphis 
to  make  the  purchase  of  the  soda  fountain, 
and  that  the  initial  payment  was  made  out 
of  her  own  funds,  and  that  she  was  the  real 
owner  of  the  business,  and  that  it  was  con- 
ducted in  her  own  name.  Appellee  exhibited 
with  her  testimony  a  biU  of  sale,  alleged  to 
have  been  executed  to  her  by  her  husband, 
dated  September  27,  1913,  conveying  to  her 
the  soda  fountain  and  cold-drink  outfit — ^ia 
fact  aii  of  the  articles  that  were  sold  under 
the  execution. 

The  cashier  of  appellant  bank  testified 
that  at  the  time  of  the  purchase  of  the  soda 
fountain  he,  as  cashier,  made  a  loan  to 
L.  Laur  in  the  sum  of  $200,  and  took  his  note 
therefor,  and  that  the  first  payment  on  the 
soda  fountain  was  made  by  L.  Laur  out  of 
money  deposited  to  his  credit  from  that 
loan,  and  that  the  balance  of  the  money  thus 
loaned  was  used  in  payments  on  the  soda 
fountain.  The  Judgment  obtained  by  the 
bank  against  L.  Laur  was  upon  a  renewal 
of  that  original  note.  It  was  also  shown  by 
the  testimony  of  the  same  witness  that  the 
deposits  of  the  proceeds  of  the  business  were 
made  in  the  bank  at  frequent  intervals  by 
L.  Laur,  and  that  he  held  himself  out  to  the 
bank  and  to  the  public  as  being  the  owner 
of  the  business.  Numerous  other  witnesses 
testified  that  the  business  was  generally  un- 
derstood in  the  community  to  be  that  of 
L.  Laur,  and  the  place  of  business  was 
known  generally  as  "Luck  Laur's"  place. 
The  constable,  after  levying  the  execution  on 
the  soda  fountain  and  cold-drink  outfit,  left 
the  property  in  the  house  until  date  of  sale, 
and  the  sale  was  made  on  the  day  advertised 
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by  an  aactioaeer  itandlng  ont  in  front  of 
tbe  door.  Appellee  was  present  and  pro- 
tested against  the  sale,  tilaimlng  the  prop- 
erty as  her  own.  As  soon  as  the  sale  was 
over,  the  constable  snmmoned  several  men 
as  help,  and  took  the  pr<K)erty  ont  of  tbe 
bouse,  orer  amiellee's  protest,  and  carried  it 
over  to  the  premises  of  appellant 

The  trial  conrt,  over  appellant's  objection, 
gave  an  Instruction  to  the  Jnry,  stating  that 
the  property  In  controversy  was  never  In 
fact  levied  on,  and  that  the  sale  made  by 
the  constable  under  said  execution  was  il- 
legal and  void,  and  that  the  Jnry  should  not 
take  into  consideration  the  fact  that  a  sale 
of  the  property  had  been  made  under  eze- 
cntion.  This  Instruction  amounted  to  a  per- 
emptory one  to  find  a  verdict  In  favor  of  the 
apiiellee,  for  there  was  no  other  issue  in  the 
case  except  the  right  to  subject  the  property 
to  sale  under  the  execution.  The  appellant 
aSked  the  court  to  give  Instmctlcas,  sabmit- 
ting  to  the  Jury  the  issue  whether  or  not  the 
execution  of  the  bill  of  sale  of  the  property 
by  I/.  Laur  to  his  wife,  the  appellee,  was  for 
the  fraudulent  purpose  of  hindering  or  de- 
frauding creditors,  but  the  court  refused  to 
give  that  instruction  or  any  other  instruction 
on  the  subject 

[1]  It  was  error  to  give  a  peremptory  in- 
stmction  to  the  effect  that  the  sale  under 
the  execution  was  void.  The  only  grounds 
Upon  which  counsel  for  appellee  attempts  to 
defend  that  Instruction  Is  that  the  sale  under 
the  execution  was  not  conducted  in  the  pres- 
ence of  the  property,  and  he  cites  decisions 
<tf  tills  court  In  support  of  the  rule  that  the 
sale  of  personal  property  under  execution, 
or  under  power  in  a  mortgage,  must  be  made 
in  the  presence  of  the  property,  where  it  can 
be  seen  and  examined  by  the  prospective  pur- 
diasers.  The  testimony  concerning  this  sale 
la  to  the  effect  that  it  was  conducted  out  in 
treat  of  the  door  of  the  house  in  which  the 
property  was  situated,  and  that  appellee  was 
present  and  protested  against  the  sale.  We 
ara  of  the  opinion  that  the  sale  was  made  in 
such  proximity  to  the  property  as  to  satisfy 
an  the  requirements  of  the  law  In  that  re- 
spect, and  that  the  sale  was  not  invalid  on 
that  account 

[2]  lliere  Is  also  a  suggestion  in  the  brief, 
casting  a  doubt  upon  the  authority  of  Bos- 
well  to  act  as  constable,  but  he  was  at  least 
a  de  facto  ofBcer,  and  the  sale  was  not  void 
for  that  reason,  if  for  no  other.  But,  In  ad- 
dition to  that,  there  is  proof  in  the  record 
that  Boswell  had  been  elected  and  duly  qual- 
ified as  constable  for  the  preceding  term,  and 
that  he  was  holding  over  without  a  new  in- 
duction into  ofBoe.  It  does  not  appear  that 
any  successor  had  been  elected,  and  the  Con- 
stitution (article  19,  |  6)  provides  that  all 
officers  shall  continue  in  office  after  the  ex- 
piration of  their  terms  until  their  successors 
are  elected  and  qualified. 


[3]  The  real  question  in  the  case  was 
whether  or  not  appellee  was  the  owner  of 
the  property,  and  entitled  to  hold  it  against 
the  creditors  of  her  husband,  or  whether  her 
claim  was  fictitious  and  colorable.  Appellant 
introduced  evidence  which  would  have  war- 
ranted a  finding  In  its  favor  that  appellee 
was  not  the  owner  of  the  property,  and  that 
her  claim  thereto  was  fictitious.  That  evi- 
dence tends  to  show  that  her  husband,  L. 
Laur,  was  operating  the  business  in  his  own 
name,  and  that  he  bought  the  soda  fountain 
and  made  the  initial  payment  by  money 
which  he  borrowed  from  the  appellant,  and 
that  he  made  all  the  other  payments  on  it 
It  would  have  warranted  a  finding  that  her 
claim  was  not  a  bona  fide  one,  or  that  she 
permitted  her  husband  to  hold  the  property 
out  to  creditors  as  his  own.  Upon  that  find- 
ing of  the  facts,  the  Jury  should  have  been 
told  that  she  oonld  not  daim  tbe  property 
against  the  creditors  of  ber  husband,  who 
extended  credit  on  the  faith  of  her  husband's 
ownership,  and  that  such  creditors  had  the 
right  to  enforce  their  claims  by  execution. 
MltcheU  V.  State,  86  Ark.  486,  111  S.  W.  806. 

Other  assignments  need  not  be  discussed, 
for  the  reason  that  what  we  have  already 
said  is  sufficient  to  dispose  of  this  appeaL 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


WEATHERLY  v.  STAKE.    (No.  260.) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Qabnishmeht    iS=17a—IwBTBUCTioss— In- 
debtedness. 

An  instruction  that  if  the  Jury  should  find 
for  plaintiff,  they  might  find  against  the  gar- 
nishee tbe  amount  of  the  garnishee's  Indebtedness 
to  the  defendant  not  exceeding  the  amount  due 
from  defendant  was  not  objectionable  as  requir- 
ing the  jury  to  find  for  a  greater  sum  than  tbe 
garnishee  admitted  to  be  due,  if  they  found  de- 
fendant's indebtedness  in  a  larger  sum. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  313 ;  Dec.  Dig.  «s»172.] 

2.  Afpbai.  and  Bbrob  «s»1067— iRBTBxronoNS 
— Phejudicial  Ebbob. 

Where  garnishee  coutended  that  he  owed  de- 
fendant $8  for  worki,  but  that  he  had  not  bought 
timber  from  defendant  but  from  his  father, 
whom  he  paid,  the  refusal  of  the  garnishee's  in- 
struction tliat  if  he  purchased  the  timber  frojn 
defendant's  father,  the  jury  could  not  find 
against  liint  for  more  than  the  amount  owing  to 
the  defendant  for  work,  was  prejudicial  error, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4229;  Dec  Dig.  «=»106T: 
Trial,  Cent  Dig.  i  470.] 

3.  Tbial  <S=»260(1)  —  iNBTBtronoNB  —  Stjiti- 

OIENCY. 

The  ooott  is  not  required  to  give  all  of  the 
instryictioas  wliich  correctly  declare  the  law,  but 
the  mstrnctions  are  sufficient  if,  taken  as  a 
whole,  they  fairly  and  clearly  present  tbe  law 
applicable  to  the  respective  theories  of  the  par- 
ties on  wliich  they  have  offered  competent  evi- 
dence. 

[Ed.  NoU.— For  other  cases,  see  Trial,  Cent 
Dig.  i  661;  Dec  Dig.  «=>260(1).] 
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Appeal  from  Clrcnlt  Coart,  Randolph  Coun- 
ty ;  J.  B.  Baker,  Judge. 

Action  by  Lee  Stane  against  Johnnie  Phil- 
lips, with  garnishment  against  Arthur 
Weatherly.  Judgment  for  plaintiff  agalnirt; 
defendant,  and  the  garnishee  appeals.  Be- 
versed  and  remanded. 

Campbell,  Pope  &  Spikes,  of  Pocahontas, 
for  appellant  S.  A.  D.  Eaton,  of  Pocahontas, 
for  appellee. 

SMITH,  J.  Appellee  brought  suit  against 
one  Johnnie  PhllUps  In  which  he  alleged 
that  Phillips  was  Indebted  to  him  In  the  sum 
of  $324.52  on  account  of  certain  timber  sold 
and  delivered  to  him,  and  at  the  time  of  fil- 
ing the  complaint  a  garnishment  Issued 
against  appellant,  la  which  appellant  was 
required  to  answer  In  what  sum  he  was  In- 
debted to  PhUUps. 

Phillips  answered,  and  denied  that  he  had 
purchased  any  timber  or  was  indebted  to 
plaintiff  in  any  sum.  Appellant,  the  gar- 
nishee, answered,  and  admitted  an  indebted- 
ness of  $3,  but  denied  any  other  indebtedness. 
Appellee  filed  a  response  to  the  denial  of  ap- 
pellant in  which  he  alleged  that  appellant 
had  purchased  the  timber  in  ccmtroversy 
from  Phillips,  and  was  Indebted  to  Phillips 
for  the  value  thereof.  The  cause  was  sub- 
mitted to  the  Jury  under  conflicting  evi- 
dence touching  Phillips'  liability  for  the  tim- 
ber, but  there  was  a  verdict  against  him,  and 
a  verdict  also  against  appellant  for  the  same 
amount. 

Over  the  appellant's  objection  the  court 
gave  the  following  Instruction: 

"(4)  Ton  are  further  instructed  that,  If  your 
verdict  In  this  case  should  be  for  the  plaintiff, 
then  and  in  that  event  you  are  further  author- 
ized to  find  for  the  plaintiff  and  against  the  gar- 
nishee, Arthur  Weatherly,  such  amount  as  shown 
by  a  preponderance  of  the  evidence  that  said 
garnishee  was  indebted  to  the  defendant,  Johnnie 
Phillips,  on  the  20th  of  May,  1915,  not  to  ex- 
ceed such  amount  aa  you  may  find  due  from 
the  defendant" 

The  court  refused  to  give  at  appellant's 
request  the  following  Instruction: 

"(2)  You  are  instructed  that,  i^  you  find  from 
the  evidence  that  the  garnishee,  Weatherly,  did 
not  purchase  any  timber  from  the  defendant, 
Johnnie  Phillips,  but  purchased  the  timber  from 
John  P.  Phillips,  then  you  cannot  find  against 
the  said  garnishee  for  more  than  $3  owing  by  the 
garnishee  to  the  defendant  for  work." 

These  were  all  of  the  instructions  given, 
except  one  on  the  form  of  the  verdict,  and 
another  to  the  effect  that,  if  the  jury  found, 
from  a  preponderance  of  the  evidence,  that 
defendant  purchased  from  plaintUT  the  tim- 
ber in  question,  their  verdict  should  be  for 
the  plaintiff  for  a  sum  equal  to  the  value  of 
the  timber  so  purdiased  and  received  by  de- 
fendant. 

[1]  On  the  part  of  the  appellant  it  la  in- 


sisted tliat  instructloa  munbend  4  was  er- 
roneous, in  that  it  assumed  that  the  liability 
of  the  garnishee  was  the  same  as  that  of 
the  defendant,  and  that  It  assumed  that  the 
garnishee  waa  indebted  to  the  defendant,  and 
required  the  Jury  to  find  against  the  gar- 
nishee if  their  finding  was  against  the  de- 
fendant. We  tliink  the  instruction  is  not 
open  to  thla  objection.  The  garnishee  admit- 
ted that  he  was  indebted  to  the  defendant  in 
the  sum  of  $3  for  work,  and  the  jury  was 
properly  directed  to  return  a  verdict  for  that 
amount;  but  we  do  not  understand  that  the 
instruction  required  the  Jury  to  find  in  a, 
greater  sum  merely  because  tliey  might  also 
find  that  the  defendant  was  Indebted  to  the 
plaintiff  in  a  larger  sum. 

[2]  We  do  agree  with  appellant's  conten- 
tion, however,  that  the  second  instruction 
should  have  been  given.  It  presents  In  a  very 
concrete  form  the  issue  in  the  case ;  it  being 
contended  by  appellant  that  he  did  not  pur- 
chase the  timber  from  Johnnie  Phillips,  but 
had  purchased  the  same  from  his  father, 
John  P.  Phillips,  and  bad  paid  John  P.  Phil- 
lips for  the  timber  by  supplies  furnished  at 
his  store.  It  was,  of  course,  necessary  for 
the  Jury  to  find  that  appellant's  indebtedness 
was  due  to  Johnnie  Phillips,  instead  of  John 
P.  Phillips,  and  the  lustructton  presents  this 
issue  In  a  clear-cut  statement.  Appellee  ad- 
mits that  this  is  the  law,  but  contends  that 
the  idea  embraced  in  the  second  instruction 
Is  covered  in  the  two  iastructions  which  the 
court  gave  upon  his  motion.  But  we  cannot 
agree  with  him  tu  this  contention.  Kach 
party  has  the  right  to  have  the  theory  he 
contenus  for,  and  which  he  has  adduced  evi- 
dence to  support,  submitted  to  the  jury  upon 
a  proper  instruction.  And  we  think  that 
right  was  not  accorded  appellant. 

[3]  This  is  not  a  case  where  instructions 
had  been  multiplied  and  in  which  the  same 
declaration  of  law  was  expressed  in  a  differ- 
ent manner;  for  in  such  cases  we  have  held 
that  the  court  is  not  required  to  give  all  of 
the  instructions  which  correctly  declare  the 
law,  but  that  the  instructions  are  sufficient  if, 
taken  as  a  whole,  they  fairly  and  correct- 
ly present  the  law  applicable  to  the  respec- 
tive theories  of  the  parties  to  the  litigation 
which  they  have  offered  con^;)eteat  evidence 
to  sustain.  Had  this  second  iuiitructlon  been 
given,  no  doubt  could  have  arisen  in  the 
minds  of  the  jury  that  they  must  first  find 
that  Johnnie  Phillips,  and  not  his  father, 
John  P.  Phillips,  purchased  the  timber,  and 
appellant  had  the  right  to  require  that  the 
jury  first  find  tliis  before  any  verdict  could 
be  rendered  against  him.  And  for  the  er- 
ror of  the  court  in  refusing  to  give  this  in- 
struction the  judgment  must  be  reversed,  and 
the  cause  will  be  remanded. 
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SHBIiDON  HAM>LD  CO.  et  aL  ▼.  WHj- 

LIAMS.    (No.  288.) 

(Supreme  Coort  of  Arkansas.    March  18,  191&) 

BIasteb  ard  Sebvant  «=3218(2)— Injttbies  to 

SeBVAKT— AOTIONB— ASSDVPTION     OF     RISK. 

Plaintiff  was  required  to  lace  the  belts  in 
a  factory  in  which  be  worked.  Dedding  that  a 
belt  near  his  place  of  work  needed  relacing,  he 
secured  lacing  leather,  and  after  some  hesitation 
naad  it,  thougb  it  was  the  thin  side  of  the  hide, 
and  he  at  first  tried  to  find  the  superintendent, 
who  was  temporarily  absent,  to  procure  another 
side  of  lacing  leather.  Held  that,  the  leather 
beinc  suitaUe  for  some  belts  and  not  defective, 
plaintiff  assumed  the  risk  of  injury  from  the  in- 
sufficiency of  the  strength  of  the  leather,  and 
hence  cannot  recover  for  an  Injury  caused  by 
the  breaking  of  the  lace. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  (3ent.  Dig.  {  560;  Dea  Dig.  «s» 
213(2).] 

Hart,  J.,  dlssentuog. 

Appeal  from  Oircolt  Ckiurt,  Hot  Sprlnj; 
County;  W.  H.  Etvana,  Jndge. 

AcUom  by  (Tlaude  Williams  against  the 
Sbeldon  Handle  Company  and  others.  From 
a  Judgment  for  plaintUF,  defendants  appeal. 
Beversed,  and  cause  dismissed. 

M.  S.  Cobb,  of  Hot  Springs,  and  Wilson  & 
Armstrong,  of  Memphis,  Tenn.,  for  appel- 
lants. H.  B.  Means  and  J.  C.  Ross,  botb  of 
Malvern,  for  appellee. 

McGULrLOCH,  a  J.  Sheldon  Handle  Com- 
pany la  tbe  name  of  a  partnership  composed 
of  Masmi  Sheldon,  M.  O.  Sheldon,  and  Z.  L>. 
Sheldon,  who  are  (grating  a  wooden  handle 
factory  at  Malvern,  Ark.  The  factory  was 
constnicted  bi  the  anttunn  of  1013,  and  was 
actually  pnt  into  operation  In  January  or 
February,  1914.  The  plaintUT,  CUaude  WU- 
Uams,  began  working  for  the  defendants  at 
the  factory  before  the  actnal  operatloh  was 
began.  In  other  words,  he  was  employed  In 
November,  1913,  to  do  general  work  about 
the  plant,  and  when  the  operations  began  he 
was  put  to  work  at  a  lathe  and  continued  to 
work  there  uktll  be  received  the  injury,  on 
.\ngnst  31,  1914,  for  which  be  seeks  to  re- 
cover compensation  In  this  case.  While  he 
was  at  work  at  bis  lathe  early  in  the  fore- 
noon of  that  day,  a  belt  came  loose  fr<Hn 
above  him  and  fell  down  and  struck  his  el- 
bow and  threw  his  band  Into  the  knives  of 
the  machine,  and  serious  injury  to  the  limb 
resulted. 

The  cause  of  the  giving  way  of  the  belt 
was  that  the  lacing  broke.  There  was  no 
defect  In  the  belt  itself,  and  the  plaintiff 
testified  that  he  noticed  when  he  went  to 
work  that  m(»mlng  that  the  lacing  seemed  to 
be  in  good  condition.  It  was  a  7-inch  belt, 
and,  according  to  the  testimony  of  one  of 
the  witnesses,  carried  10  or  15  horse  power. 
The  mill  bad  been  sbut  down  nine  days — 
from  Saturday,  August  22d,  to  Monday,  Au- 
gust 31st,  the  day  plaintiff  was  Injured.  It 
was  a  part  of  plalotiff's  duty  to  see  that  the 


things  about  his  machine,  bteladlng  the  belt, 
were  in  proper  (^er.  Two  or  three  days  be- 
fore the  mill  was  shut  down,  plaintiff  put 
new  lacing  in  the  belt  It  is  not  explained 
in  the  testimony,  so  far  as  we  have  observed, 
whether  the  lacing  broke  or  came  loose,  or 
merely  was  thougbt  to  be  worn  out;  but, 
at  any  rate,  plaintiff  undertook  to  lace  It,  as 
was  his  duty.  I«ce  leather  was  kept  In  the 
plant  to  use  In  lacing  the  belt  A  side  of  lace 
leatber  had  be^i  purchased  by  Mr.  Sheldon, 
the  manager,  when  tbe  mill  began  operation 
and  was  kept  in  a  certain  cupboard  or  locker. 
At  this  time  the  side  of  leather  bad  been 
used  down  to  a  strip  about  6  inches  wide  and 
about  3  feet  long,  which  included  tbe  thin  or 
flanky  pert  of  tbe  side  of  leather.  When  the 
plaintiff  got  ready  to  lace  the  belt,  he  went 
to  the  locker  and  got  tbe  piece  of  leather, 
but,  after  looking  at  it,  decided  that  be 
would  rather  cut  the  lacing  from  a  new  side 
of  leather  which  Mr.  Sbeldon  had  recently 
procured,  but  wblch  It  does  not  appear  bad 
been  put  in  use.  He  talked  with  one  of  tbe 
men,  Mr.  Burch,  who  was  also  a  witness  iu 
the  case,  and  decided  that  be  would  rather 
cut  strips  from  tbe  new  side  of  leather  be- 
cause he  could  get  longer  strips,  and  also  be- 
cause he  thougbt  that  the  thicker  part  of  tbe 
hide  would  be  better.  He  went  off  to  find  Mr. 
Sbeldon,  but  the  latter  was  away  from  tbe 
plant  at  that  moment  and  the  office  was 
locked,  so  without  seeking  further  tbe  plain- 
tiff went  back  and  got  the  old  piece  of  lace 
leather,  and,  with  the  help  of  Burch  and  an- 
other employ^  named  Uicks,  proceeded  to  cut 
tbe  strips  and  lace  the  belt.  Tbe  testimony 
shows  that  be  cut  the  strips  the  full  width 
allowed  by  tbe  holes  in  the  belt  and  that  the 
lacing  was  properly  performed.  < 

The  plaintiff  and  the  other  witnesses  tes- 
tified that  the  leatber  appeared  to  be  and  was 
in  good  condition,  except  that  It  was  tbe 
thin  and  flanky  part  of  the  hide  which  was 
not  so  strong  as  the  thicker  part  of  the  hide. 
There  is  some  conflict  In  the  testimony  as  to 
what  is  the  best  part  of  a  side  of  lace  leatber, 
and  there  seems  to  be  a  difference  of  opinion 
as  to  tbe  relative  strength  of  tbe  different 
parts;  but  It  is  undisputed  that  all  parts  of 
the  hide  are  used,  according  to  the  size  of 
the  belt  to  be  laced — ^tbat  the  larger  the  belt 
the  stronger  tbe  lacing  required,  which  is  ob- 
viously true.  Many  of  the  witnesses  say 
that  tbe  tbln  side  of  the .  hide  is  strong 
enough  for  anything  below  a  7  or  8  inch  belt, 
and  other  witnesses  say  it  is  strong  enough 
for  any  size  belt. 

One  of  tbe  contentions  of  counsel  for  de- 
fendant is  that  the  plaintiff  assumed  tbe 
risk  of  tbe  danger  from  using  that  particular 
piece  of  leather  for  lacing  tbe  belt,  and  we 
are  of  the  opinion  that  tbe  contention  is 
sound  and  that  the  plaintiff  has  not  made  out 
a  case  for  the  recovery  of  danviges.  This  is 
not  a  case   of  furnishing  defective,   rotten. 
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or  worn-out  material.  It  1b  nncontiadlcted 
that  the  aide  of  leather  purdiased  by  the  de- 
fratdants  and  placed  there  for  use  was  of  the 
beet  material  obtainable,  and  the  only  con- 
tention with  respect  to  Ita  nnfltneas  for  use 
la  that  It  had  been  need  down  to  the  thin  or 
flanky  part  of  the  hide,  which  it  was  claimed 
was  not  strong  enough  to  be  used  In  lacln«  a 
belt  of  that  size.  Now,  It  was  a  part  of  the 
plalntllTB  duty  to  lace  the  belt,  and  It  neces- 
sarily foilowed  that  he  was  to  determine 
wheOier  the  material  placed  there  was  fit  for 
that  particular  use.  It  would  be  different  if 
the  material  purchased  had  been  defective 
in  any  other  way  so  that  the  master  might 
have  ^discovered  its  unfitness  by  reasonable 
inspection,  but  such  is  not  the  case  here,  for 
the  material  was,  as  before  stated,  fit  for  use, 
and  the  only  question  was  whether  the  un- 
used part  was  fit  for  the  particular  use  that 
plaintiff  wanted  to  put  It  to.  If  he  dis- 
covered that  it  bad  been  used  down  to  the 
place  where  it  was  unfit  for  use  in  ladng 
a  belt  of  that  size,  then  he  could  not  use  it 
without  asumlng  the  risk  of  the  danger.  It 
waa  obvious  frpm  his  own  testimony  that  he 
did  fully  appreciate  the  fact  that  It  was  not 
altogether  suited  for  that  purpose,  but  he  de- 
cided to  go  ahead  and  use  it  without  waiting 
for  the  return  of  the  superintendent  so  that 
he  could  get  the  new  side  of  leather.  Be  did 
proceed  to  use  It  of  his  own  ToUtLon,  and  the 
belt  remained  in  that  condition  throughout 
the  period  of  nine  days  during  which  the  mill 
was  Idle. 

The  case  falls,  we  think,  within  the  princi- 
ple announced  by  decisions  of  this  and  other 
courts  to  the  effect  that  where  the  duty  la 
delegated  to  the  servant  himself  of  making 
tiis  own  working  place  and  appliances  safe, 
or  to  determine  the  sufficiency  of  the  appli- 
ances or  material  which  he  has  to  use,  then 
he  assumes  the  risk  of  any  danger  arising 
from  the  use  of  such  working  place,  appli- 
ances, or  material.  Southern  Anthracite  Coal 
Co.  V.  Bowen,  93  Ark.  140,  124  S.  W.  1048; 
Fordyce  liumber  Co.  v.  Lynn,  108  Ark.  377, 
158  S.  W.  501,  47  I*  B  A.  (N.  8.)  270;  4 
Thompson  on  Negligence,  f  4003. 

The  case  of  BItgb  t.  Ooldle,  143  Mich.  S96, 
107  N.  W.  316,  which  Is  dted  on  the  brief  of 
counsel  for  defendant,  la  quite  similar  to  the 
facts  of  the  present  case.  There  the  employ4 
whose  duty  it  was  to  repair  a  belt,  went  to 
the  foreman  to  get  lace  leather  which  he  pre- 
ferred to  use  rather  than  rivets;  but  upon 
the  suggestion  of  the  foreman  he  went  back 
and  nsed  the  rtrets,  and  an  injury  resulted 
from  the  breaking  of  the  belt.  The  court 
held  that  the  servant  assumed  the  risk,  and 
in  disposing  of  that  branch  of  the  case  said: 
"There  is  nothing  in  his  teatimony  that  in- 
dicates a  lack  of  knowledge  with  reference  to  the 
manner  in  which  the  belt  waa  fastened,  nor  that 
any  representations  were  made  to  him  to  lead 
him  to  suppose  that  the  belt  would  be  fastened 
in  any  other  way  than  it  was.    As  to  this  fea- 


ture of  the  case,  he  must  be  deemed  to  have  as- 


sumed the  risk, 


To  sum  up  the  situation  i»«8ented  in  thia 
case,  it  is  seen  that  there  was  no  negligence 
on  the  part  of  the  master  in  failing  to  exer- 
dae  care  to  discover  defects  nor  in  furnish- 
ing material  that  was  wholly  unfit  for  use; 
but,  on  the  contrary,  the  material  which 
finally  proved  unfit  for  this  particular  use 
waa  in  fact  good  material  for  other  usea 
about  the  plant,  and  the  choice  of  using  it  tor 
this  particular  work  was  left  entirely  to  the 
plaintiff.  We  think  therefore  tliat  it  pre- 
sents a  clear  case  of  assumption  of  risk,  and 
that  plaintiff  has  no  right  to  recover.  l*at 
being  true,  it  is  unnecessary  to  notice  other 
assignments  of  error,  and,  the  case  having 
been  fully  developed,  no  useful  purpose  would 
be  served  in  remanding  It  for  a  new  triaL 

The  judgment  is  therefore  reversed,  and 
the  cause  diamlssed. 

HABT,  J.,  dissenting; 


SAIiLEEi,  Treasurer  of  Running  Lake  Drainage 

Diet,  v.  BANK  OF  CORNING  et  aL 

(No.  225.) 

(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  Dbainb  €=320  —  Tbeabubkb  —  ApnoN  — 
Statutes.  ■ 

A  drainage  district  was  created  by  Sp.  Acta 
1911,  p.  644,  section  4  of  which  provides  for  a 
treasurer.  Section  U  makes  it  hia  duty  to  col- 
lect assessments,  and  section  17  provides  that 
he  shall  collect  taxes,  give  a  bond  to  the  presi- 
dent, be  the  financial  agent  of  the  district,  and 
have  charge  of  ita  funds.  SectiMis  22  and  24 
provide  that  money  from  the  sale  <^  bonds,  or 
from  loans,  shall  be  paid  into  the  treasury. 
Held,  that  the  treasurer  of  the  district  was  the 
real  party  in  interest  and  had  authority  to  sue 
the  defendant  bank  for  money  deposited  by  hte 
predecessor  and  belonging  to  the  district 

lEd.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  «=920.] 

2.  Drains  €=320  —  Tbeabuker's  Aotior  to 
Recovkb  Deposit — Check. 

In  such  case,  the  check  given  by  the  treas- 
urer's predecessor  was  not  the  foundation  of  the 
suit  against  him  for  refusing  to  i>ay  over  the 
funds  of  the  district  to  his  successor,  or  against 
the  bank  in  which  such  funds  were  deposited, 
as  it  only  amounted  to  an  admission  that  the 
amount  named  therein  was  the  amount  of  the 
funds  in  the  former  treasurer's  hands  belonging 
to  the  district;  so  that,  notwithstanding  the 
check  was  not  signed  by  the  former  treasurer  as 
treasurer  or  made  to  bis  anccessor  as  treasurer, 
the  treasurer  might  maintain  an  action  thereon 
against  the  former  treasurer  and  the  bank. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  <S=32a] 

3.  Drains  «=320  —  Tkeasubeb's  Action  tob 
Funds — Sufficienot  of  Complaint. 

In  such  suit,  a  complaint,  alleging  that  the 
plaintiff's  predecessor,  as  treasurer,  deposited 
the  funds  of  the  district  in  the  defendant  bank, 
that  the  funds  remained  in  the  bank  and  were 
wrongfully  withheld  by  it  from  tiie  custody  of 
plaintiff,  that  prior  to  sack  time  the  plaintiff 
waa  elected  and  qualified  aa  treasurer,  and  that 
demand  was  made  upon  the  bank  and  payment 
waa  refused,  sufficiently  allied  that  the  former 
treasurer  deposited  the  fund  in  the  defendant 
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bank  and  fhat  it  warn  still  on  deposit  to  the  end- 
it  of  the  district 

[Ed.  Note.— For  other  cases,  see  Drtuns,  Dea 
Dig.  «=20.] 

4.  PuADmo  «s>216(l)  —  DntUBBKB  —  OoR- 

BTBTJCTTON. 

In  determinini;  whether  a  demnrrer  to  a 
eomplaixit  sboold  be  sustained,  every  allegation 
therein,  together  with  every  inference  reasonably 
dedncible  uerefrom,  must  be  considered. 

[Bd.  Note. — For  other  cases,  see  Pleadinf, 
Gent.  Dig.  H  S36,  636,  539;  Dec.  Dig.  «=s 
216a).] 

8.  Vewui  i3=322(1)  —  Jonrr  Dbm!ndawts  — 

SmntonB. 

Under  Kirby's  Dig.  i  6072,  providing  that 
«ertaiii  actions,  includjuog  such  as  a  suit  by  the 
treasurer  of  a  drainage  district  to  recover  the 
fnnds  of  the  district,  may  be  brought  in  any 
eonnty  in  which  one  of  the  several  defendants 
resides  or  is  summoned,  where  the  service  of 
■amnions  against  the  other  defendants,  who 
were  proper  parties,  was  made  in  B.  county, 
where  th^  suit  was  commenced,  service  upon  the 
president  of  defendant  bank  in  O.  county,  where 
it  had  its  place  of  business,  was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent, 
Dig.  {  36;    Dec.  Dig.   «=>22a)-] 

Appeal  from  Clrcait  Ocmrt,  Randolph  Oonn- 
ty;  J.  B.  Baker,  Judge. 

Action  by  J.  O.  Sallee,  as  treasurer  of 
Rxmntng  Lake  Drainage  District,  against  the 
Bank  of  Coming  and  others.  Judgment  for 
defoidants,  and  platntUT  appeals.  Reversed 
and  remanded. 

Appellant  sued  appellees  to  recover  the 
sam  of  $26,775.81,  with  the  accrued  Interest, 
the  amount  alleged  to  be  due  him  as  treasur- 
er of  Running  Lake  drainage  district  by  ap- 
pellees. Appellant,  In  his  complaint,  alleg- 
ed: That  J.  O.  Sallee  is  treasurer  of  Run- 
ning Lake  drainage  district  in  Randolph 
county.  Ark.;  that  he  succeeded  Ferd  Spln- 
nenweber  as  treasurer  of  said  district;  that 
said  district  was  duly  organized  under  Act 
No.  197  of  the  acts  of  the  General  Assembly 
at  the  state  of  Ai^ansas,  approved  April  20, 
1911;  that  Ferd  Spinn^iweber  was  on  the 
13th  day  ot  May,  1913,  elected  treasurer  of 
said  district;  that  the  United  States  Fidelity 
A  Guaranty  Company  for  a  valuable  consid- 
eration became  surety  upon  a  bond  which 
said  Splnnenweber  executed  to  the  president 
of  said  drainage  district  as  such  treasurer; 
that  said  bond  was  conditioned  for  the  safe- 
beeping  jrnd  faithful  accounting  of  all  the 
funds  of  the  district  that  came  In  the  hands 
of  said  Splnnenweber  as  treasurer.  A  copy 
<3t  the  bond  is  made  Exhibit  A  to  the  com- 
jrialnt  The  plaintifl  further  alleges  that 
tbe  tenn  of  office  of  said  Splnnenweber  as 
treasurer  expired  on  the  7th  day  of  June, 
1915,  and  that  on  said  date  J.  O.  Sallee  was 
duly  elected  and  qualified  as  treasurer  of 
■aid  district;  that  he  filed  his  bond  as  re- 
paired by  law  and  became  entitled  to  the  pos- 
■ciiian  of  all  the  fnnds  belonging  to  said  dis- 
trict; that  the  sum  of  $26,775.81  was  in  the 
bands  of  Splnnenweber  as  such  treasurer; 
that  said  fnnds  at  a  prior  date  Iiad  been 


deposited  In  the  Bank  of  Coming,  a  corpora- 
tion doing  business  In  Clay  county.  Ark.; 
that  said  ^Innenweber  executed  and  deliver- 
ed to  said  Sallee  a  check  upon  the  Bank 
of  Coming  for  said  sum  of  $26,776.81;  that 
said  check  was  duly  presented  to  the  Bank  of 
Coming  and  payment  thereof  was  refused  by 
said  bank;  that  said  Bank  of  Coming  is 
wrongfully  withholding  said  sum  of  money  to 
which  Sallee  la  entity  aa  treasurer  of  said 
drainage  district;  that  demand  was  made 
up<m  said  Bank  of  Coming  and  said  Splnnen- 
weber for  the  payn>ent  of  said  moqey  on 
June  7,  1916,  but  that  same  was  then,  and 
at  all  times  since  then  has  been,  refused. 
Appellees,  Ferd  Splnnenweber  and  United 
States  Fidelity  &  Guaranty  Company,  demurs 
red  to  the  complaint  on  the  following 
grounds:  (1)  That  said  complaint  shows  x>n 
its  face  that  Sallee  had  no  authority  to 
maintain  tbe  actl<»L  (2)  That  said  complaint 
does  not  state  a.  cause  of  action  against  th«n. 
(3)  That  the  bond  s^ed  on  and  made  a  part 
of  plaintlfl's  complaint  is  made  to  the  presi- 
dent of  the  drainage  district,  and  Bailee  has 
no  authority  or  right  to  bring  an  action 
thereon.  That  the  check  described  in  tbe 
complaint  and  made  an  exhibit  thereto  abowB 
on  its  face  that  it  la  not  properly  executed, 
in  that  it  is  not  signed  by  the  presidrait  and 
board  of  directors,  as  required  by  section  17 
and  22  of  the  act  creating  the  drainage  dls* 
trict.  The  demurrer  was  by  tbe  court  sus- 
tained, and,  appellant  electing  to  stand  on 
his  complaint  .and  refusing  to  plead  further,' 
his  cause  of  action  was  by  the  court  dismiss- 
ed at  his  cost  Thereui)on  appeUee  Bank. 
of  Corning  filed  its  motion  to  quash  the  serv- 
ice of  summons  on  it  for  the  reason  that  it  ia 
a  corporation  organized  under  the  laws  of  the 
state  of  Arkansas  and  engaged  in  banking 
business  in  Clay  county,  and  that  summons 
was  served  on  its  president  In  Clay  county. 
The  motion  was  by  tbe  court  sustained,  and 
service  of  summons  on  said  bank  was  by  tbe 
court  quashed.  From  the  Judgment  render- 
ed, appellant  has  duly  prosecuted  an  appeal 
to  this  court. 

Campbell,  Pope  &  Spikes,  of  Pocahontas, 
tor  appellant  C  H.  Henderson,  of  Pocahon- 
tas, and  O.  B.  Oliver,  of  Corning,  for  ap- 
pellees. 

HABT,  J.  (after  stating  the  facte  as 
above).  [1]  We  think  the  treasurer  of  the 
district  was  the  real  party  tn  interest  and 
bad  authority  to  sne  for  the  money  belonging 
to  the  district  In  the  case  of  Haynes  v. 
Butler,  30  Ark.  69,  the  court  held  that  the 
county  treasurer  has  capacity  to  sue  or  col- 
lect on  his  official  bond  for  a  failure  to  pay 
over  money  to  him  at  a  delinquent  tax  sale 
in  excess  of  tax  penalty  and  costs.  The 
court  said  that,  as  a  general  rule,  all  pub- 
lic officers,  though  not  expressly  authorized 
by  statute,  have  a  capacity  to  sue,  commen- 


4\  »rai  otlMT oaaM sm mdm  topto and KBT-NUMBBR In  aU  Kv-Nombnad  DlgMta aM Indues 


Digitized  by 


Google 


46 


184  SOUTHWESTERN  HBPOKTHB 


(Ark. 


surate  with  thdr  pnbUc  trnsts  and  duties. 
In  Hunnlcutt  t.  Klrkpatrlck,  Treasurer,  39 
Ark.  172,  tbe  court  held  that  either  the  statp, 
the  obligee  In  the  bond  as  tmstee  of  an  ex- 
press trust,  or  the  county  treasurer,  may 
malntala  an  action  on  his  predecessor's  bond 
for  the  amount  of  school  funds  found,  upon 
settlement  with  tbe  coun^  court,  to  be  due 
from  him. 

Running  I^ake  Drainage  District  was  cre- 
ated by  Special  Act  of  tbe  Legislature  of 
1811.  See  Special  Acts  of  1911,  p.  544.  Sec- 
tion 4  of  the  act  provides  for  tbe  officers 
to  be  elected  biennially.  One  of  the  officers 
is  a  treasurer.  Section  11  makes  It  tbe  duty 
of  the  treasurer  to  collect  assessments  for 
tbe  district.  Section  17  also  provides  that 
tbe  treasurer  shall  collect  tbe  annual  taxes 
and  assessments  upon  tbe  property  within 
tbe  district.  It  also  provides  that  be  shall 
give  a  bond  with  approved  security  payable 
to  tbe  president  conditioned  upon  his  honest 
and  faithful  accounting  for  funds.  It  further 
provides  that  be  shall  be  the  financial  agent 
of  the  drainage  district  and  shall  receive 
a  receipt  for  the  funds  due  tbe  district  and 
pay  out  tbe  same  only  upon  the  warrant  of 
the  secretary  Indorsed  by  tbe  president  It 
also  provides  that  he  shall  take  charge  of  tbe 
funds  arising  from  the  sale  of  bonds  issued 
by  tbe  district.  Section  22  also  provides 
that  tbe  money  arising  from  tbe  sale  of 
bonds  shall  be  paid  into  tbe  treasury  of  tbe 
levee  and  drainage  board.  Section  24  also 
provides  that  moneys  borrowed  or  arising 
from  tbe  sale  of  bonds  shall  be  paid  Into 
the  treasury  of  the  levee  and  drainage  board. 

Thus  It  will  be  seen  that  the  treasurer 
is  made  the  custodian  of  the  funds  of  tbe 
district  Among  bis  duties  Is  that  of  dis- 
bursing tbe  moneys  of  tbe  district  to  tbe 
proper  persons.  It  is  true  money  could  only 
be  paid  out  by  him  on  the  warrant  of  tbe 
secretary  countersigned  by  tbe  president, 
but  he  alone  had  authority  to  pay  out  money 
for  the  district  or  handle  any  funds  belonging 
to  the  district  He  was  entitled  to  the  pos- 
session of  the  money  of  the  district  that  be 
might  properly  perform  bis  duties  as  treas- 
urer. He  was  entitled  to  the  possession  of 
tbe  money  in  order  that  be  might  properly 
disburse  it  as  provided  for  In  tbe  act  creating 
tbe  district.  Therefore  he  bad  a  right  to 
maintain  an  action  against  any  person  or 
corporation  improperly  withholding  tbe  mon- 
ey from  blm  in  order  that  he  might  execute 
his  trust. 

It  is  true,  as  contended  by  counsel  for 
appellees,  that  tbe  bond  was  made  payable 
to  tbe  president  of  the  board,  and,  under  the 
authorities  above  referred  to,  the  president 
of  the  board,  as  obligee  of  the  bond,  might 
have  brought  an  action  on  it  against  the 
treasurer  when  improperly  withholding  the 
funds  from  his  successor  in  office;  but.  In 
case  of  recovery,  tbe  court  should  have  or- 
dered tbe  money  deposited  in  tbe  treasury  of 
the  district  as  provided  for  by  tbe  act 


Tbe  president  of  tbe  board  did  not  bave 
any  authority  to  handle  tbe  funds  of  the  dis- 
trict As  we  have  already  seen,  tbe  treasur- 
er alone  was  entitled  to  tbe  funds,  and,  as 
the  real  party  in  Interest,  bad  tbe  right  to 
maintain  this  action. 

[2]  Again,  It  Is  contended  by  counsel  for 
appellees  that  the  check  was  the  foundation 
of  the  action,  and  for  that  reason  controlled 
tbe  allegations  of  tbe  complaint,  and  that 
the  check  was  not  signed  by  Spinnenweber  as 
treasurer  of  tbe  district  nor  made  to  Sal- 
lee  as  treasurer;  that  It  follows  that  Sallee 
as  treasurer  could  not  maintain  an  action 
on  tbe  check  against  the  Bank  of  Coming 
or  against  Spinnenweber,  because  the  check 
bad  never  been  assigned  to  blm  as  treasurer. 

In  answer  to  this  contention,  we  need  only 
say  that  the  foundation  of  the  suit  Is  not 
tbe  check  given  by  Spinnenweber  to  Sallee. 
Tbe  complaint  alleges  that  Sallee  was  duly 
elected  treasurer  of  the  district  and  qualifled 
as  such  and  was  entitled  to  the  funds  of  the 
district;  that  Spinnenweber  bad  In  his  pos- 
session certain  funds  belonging  to  tbe  dis- 
trict when  his  term  of  office  expired,  and 
refused  to  turn  over  tbe  funds  on  hand  to  bis 
successor  In  office.  His  refusal  to  pay  over 
the  funds  of  the  district  to  bis  successor  In 
office  was  the  basis  In  tbe  action.  His  giv- 
ing the  check  only  amounted  to  an  admission 
that  the  amount  named  in  tbe  check  was  tbe 
amount  of  funds  in  his  bands  belonging  to 
tbe  district. 

IS,  4]  It  is  also  contended  by  counsel  for  ap- 
pellees that  the  judgment  should  be  upheld, 
because  there  is  no  allegation  In  the  com- 
plaint that  Spinnenweber  as  treasurer  de- 
posited tbe  funds  in  the  Bank  of  Coming, 
and  no  allegation  that  the  funds  were  not 
still  on  deiK>slt  in  the  Bank  of  Corning  to 
the  credit  of  tbe  drainage  district 

In  determining  whether  or  not  a  demurrer 
to  a  complaint  should  be  sustained,  every  al- 
legation made  therein,  together  with  every 
inference  reasonably  deduclble  therefrom, 
must  be  considered.  Gus  Blass  Dry  Goods 
Co.  V.  Reinman,  102  Ark.  287,  143  S.  W.  1087 ; 
McLaughlin  v.  City  of  Hope,  107  Ark.  44a, 
155  S.  W.  910,  47  L.  R.  A.  (N.  S)  137,  and 
cases  cited ;  Arkansas  Life  Ins.  Co.  v.  Ameri- 
can National  Ins.  Co.,  110  Ark.  130, 161  S.  W. 
136.  Tested  by  this  rule,  we  think  tbe  com- 
plaint alleges  that  Spinnenweber  deposited 
the  funds  of  tbe  district  In  the  Bank  of 
Corning,  and  that  the  funds  are  now  in  the 
bank  and  are  wrongfully  withheld  by  it  from 
tbe  custody  of  the  present  treasurer. 

The  complaint  alleges  In  express  terms 
that,  prior  to  the  time  the  present  treasurer 
was  elected  and  qualified,  Spinnenweber  de- 
posited the  funds  in  the  Bank  of  Coming; 
that  demand  was  made  to  the  bank,  and  pay- 
ment thereof  was  refused.  Again,  the  com- 
plaint alleges  that  the  Bank  of  Coming  is 
wrongfully  withholding  said  sum  of  money 
l>elonging  to  said  district  to  which  the  plain- 
tiff Is  entitled  as  Its  treasurer.    Again,  tbe 
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plaintiff  alleges  tbat  demand  was  made  apon 
tbe  Bank  of  Coming  and  Spinnenweber  for 
tbe  payment  to  plaintiff  of  said  money  on 
Jane  7,  1915,  but  tbat  same  was  tben,  and 
at  all  times  since  then  has  been,  refused. 
Therefore  we  think  the  allegations  of  the 
complaint  were  sulBclent  to  entitle  the  plain- 
tiff to  maintain  the  action,  and  that  the  court 
erred  in  sustaining  tbe  demurrer  thereto. 

[(]  Tbe  court  also  quashed  the  service  of 
summons  upon  the  Bank  of  Coming.  Tbe 
salt  was  commenced  In  Randolph  county,  and 
serrice  of  srmimons  against  Spinnenweber 
and  United  States  Fidelity  &  Guaranty  Com- 
pany was  had  in  that  county.  The  Bank  of 
Coming  bad  Its.  place  of  business  in  Clay 
county,  and  serrice  of  summons  was  had  up- 
on Its  president  in  that  county.  This  was 
sufficient. 

Under  section  0072  of  EUrby's  Digest,  an 
action  like  the  present  one  may  be  brought 
In  any  county  in  which  one  of  several  de- 
fendants resides  or  is  summoned.  If  the 
suit  bad  been  against  the  Bank  of  Coming 
alone,  It  should  have  been  brou^t  In  Clay 
conA^  where  the  bank  was  situated  and  did 
business.  See  section  6067  of  Kirby's  Digest 
However,  as  we  have  already  seen,  the  salt 
was  brought  against  the  Bank  of  Coming  and 
other  defendants,  and  service  was  had  upon 
the  other  defendants  in  Randolph  county. 
They  were  proper  parties  to  the  suit,  and 
Judgment  against  the  Bank  of  Coming  could 
be  upheld  under  section  6072  of  Kirby's  Di- 
gest See  Beal-Doyle  Dry  Goods  Co.  v.  Odd 
FeUows  Building  Co.,  109  Ark.  77,  168  S. 
W.  955. 

From  the  views  we  have  expressed.  It  fol- 
lows tbat  the  court  erred  In  sustaining  the 
demurrer  to  tbe  complaint,  and  for  that  er- 
ror tbe  Judgment  must  be  reversed,  and  the 
cause  will  be  remanded  tor  farther  proceed- 
ings according  to  law. 


ST.  LOUIS,  I.  M.  &  S.  BT.  CO.  v.  NEED- 
HAM.     (No.  236.) 
(Supreme  Court  of  Arkansas.    March  13,  1016.) 

1.  Cabriess  «=»271— Setting  Down  Passbn- 
OEB— NoTicic  OT  NECESSrrT  or  Change  of 
Cass. 

An  adult  passeoger,  apparently  of  ordinary 
intelligence,  and  in  full  poasession  of  her  Bensea, 
was  bound  to  take  notice  of  her  route  and  make 
Ae  necessary  change  of  cars,  and  the  carrier 
was  not  required  to  give,  her  special  notice  of 
the  neceisitT  therefor,  so  that,  if  it  announced 
the  arrival  at  a  junction  where  it  was  necessary 
to  change  for  points  on  the  line  of  the  connect- 
ing carrier,  it  was  not  liable  for  carrying  the 
passenger  beyond  the  Junction. 

[Ed.    Note. — For  other   cases,   see    Carri«n, 
Cent  Dig.  f§  1067-1071;  Dec  Dig.  «©=»271.] 

2.  Cabbiebs  €=»278(1)  -^  Oabbtiho  Betond 
JuhCTion— Qtjehtiok  s«b  JtrsT— AimooNO»- 

MKNT  OF  JUSCTIOH. 

In  an  action  for  damages  from  defendant's 
negligent  failure  to  notify  plaintiff  of  the  neces- 
sity  tor  changing  cars  at  a  jmictlon,  evidence 
held  to  make  die  defendant's  annotmceznent  of 


I  the  joBCtion  and  the  necewity  for  changing  a 
I  question  for  the  jury. 

I     [Ed.    Note.— For    other    cases,    see    Carriers, 
I  Cent  Dig.  {  1080;    Dec  Kg.  <8=»278(1).] 

I  3.  TbIAI.    «=»283(4)— iHSTBUOnoN— Ignobiho 

I    issims. 

i  In  such  action,  where  the  issue  was  wheth' 
I  er  the  carrier  had  announced  the  junction  and 
i  the  necessity  for  changing  cars  as  claimed  by  it 
an  Instruction,  leaving  it  to  the  jury  to  deter- 
mine whether  the  trainman  had  exercised  ordi- 
nary care  to  apprise  plaintiff  of  the  place  she 
was  to  leave  the  train  to  take  a  train  on  a  con- 
necting road,  was  erroneous,  as  ignoring  the  real 
issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  •3=>253(4).] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   G.  W.  Hendricks,  Judge. 

Action  by  Mrs.  S.  B.  Needbam  against  tbe 
St  Louis,  Iron  Mountain  &  Southern  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

m  B.  Kinsworthy  and  W.  Q.  Biddlck,  both 
of  Little  BodK,  for  appellant  (Jeo.  F.  Joaes, 
oif  Little  Bock,  for  appellee. 

McOULLOCH,  a  J.  The  plaintifl,  Bfrs. 
Needbam,  became  a  passenger  on  one  of  the 
defendant's  traimi  en  route  to  Heber  Springs, 
a  station  on  tbe  Missouri  &  North  Arkansas 
Bailway,  and  was  carried  beyond  the  Junction 
where  she  should  hav«  changed  cars.  This 
Is  an  action  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  negligent 
failure  on  the  part  of  defendant's  servants  to 

I  notify  plaintiff  of  the  neoeuslty  for  changing 
cars  at  Kensett  tbe  junction  of  the  two 
roads.  Tbe  case  was  tried  before  a  jury,  and 
the  result  was  a  v«rdlct  against  the  defend- 
ant, and  from  the  judgment  rendered  there- 
on the  defendant  has  prosecuted  this  appeaL 
[1,1]  PlalnUff  resided  in  Little  Bock  and 
bought  a  round-trip  Ucket  to  Heber  Springs, 
the  ticket  reading  over  defendant's  line  from 
Little  Bock  to  Kensett  and  thence  over  the 
Missouri  &  North  Arkansas  Railroad  to 
point  of  destination.  Plaintiff  boarded  a 
train  at  tbe  Union  Station,  Little  Rock,  at 
2:46  p.  m.  The  conduct(»'  came  through  the 
train  shortly  after  leaving  Little  Rock,  and 
detached  the  oouiion  covering  the  fare  for 
passage  to  Kensett  and  retoriied  tlie  balance 
of  tbe  ticket  to  plaintiff.  Plaintifl  testified 
that  she  did  not  know  where  Heber  Springs 
was,  but  supposed  that  It  was  on  the  line  of 
defendant's  road,  and  that  obe  would  not 
have  to  change  cars.  Tbe  conductor  says 
that  when  he  took  up  the  ticket  he  Inform- 
ed plaintiff  of  tbe  necessity  of  changing  cars 
at  Kensett,  but  this  the  plaintiff  denies  In 
her  testimony.  The  train  stopped  at  Kensett 
a  sufBdent  length  of  time  for  passengers  to 

i  debark,  and  the  name  of  tbe  station  was  an- 
nounced by  one  of  the  trainmen  in  the  coach 
In  which  the  plaintiff  was  riding,  but  tiiere  is 

,  a  conflict  in  the  testimony  as  to  the  extent  of 
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the  ajmotmoement.  PlalntUt  said  tbat  tbe 
brakeman  or  oQier  employe  merely  called 
tbe  name  of  the  station,  bat  the  flagman  tes- 
tifled  that  he  called  the  name  of  the  station 
and  gave  the  annonncement  to  "change  cars 
for  Searcy  and  E)iireka  Springs."  At  any 
rate,  plaintiff  failed  to  debark  at  the  station, 
and  she  says  that  she  did  not  learn  that  a 
mistake  had  been  made  In  not  (dianglng  cars 
until  she  reached  Crawfordsrllle,  a  station 
on  the  road  17  miles  west  of  Memphis.  She 
states  that  the  condnctor  then  admitted  that 
she  had  been  carried  by  on  account  of  his  mis- 
take, and  stopped  the  train  at  Grawfordsvllle 
80  that  she  could  get  ofT.  She  was  furnished 
transportation  from  Crawfordsvllle  back  to 
Wynne,  and  thence  back  to  Kensett,  but  In 
doing  80  she  was  kept  up  all  night,  either  at 
the  station  at  Wynne  or  continuing  the  Jour- 
ney back  to  Kensett 

It  is  contended  by  counsel  for  defendant 
that  the  Judgment  should  be  reversed  and 
the  cause  remanded  for  the  reason  that  ac- 
cording to  tbe  undisputed  testimony  the  stop 
at  Kensett  was  announced,  and  that  that  was 
all  that  the  servants  of  the  company  were  re- 
quired to  do,  the  plaintiff  being  guilty  of  neg- 
ligence In  failing  to  ascertain  that  that  was 
the  point  for  changing  cars.  It  is  clear  that 
If  there  was  an  annonncement  made,  as 
claimed  by  tbe  flagman,  giving  notice  of  the 
necessity  for  a  change  of  cars  to  points  north 
on  the  Missouri  &  North  Arkansas  Ballroad, 
the  plaintiff  was  bound  to  take  notice  of  her 
route  and  make  the  necessary  diange.  She 
was  an  adult,  apparently  of  ordinary  intelli- 
gence, and  in  full  possession  of  her  senses. 
Therefore  the  carrier  was  not  required  to 
give  her  special  notice  of  the  necessity  for  a 
change  of  cars.  All  that  the  law  required 
was  that  a  suitable  regulation  be  made  for 
the  convenience  of  passengers,  and  that  rea- 
sonable steps  be  taken  to  bring  those  regnila- 
tions  to  the  attention  of  the  passenger;  no 
further  individual  notice  being  required.  St. 
li.,  I.  M.  &  S.  Ry.  Co.  V.  Atchison,  47  Ark.  74, 
14  S.  W.  488;  Jewell  v.  St  L.,  I.  M.  &  S.  Ry. 
Co.,  82  Ark.  698,  102  S.  W.  870;  Rock  Island, 
A.  &  L.  R.  Oo.  V.  Stevens,  84  Aik.  436,  105 
S.  W.  1082,  108  S.  W.  617, 16  U  B.  A.  (N.  S.) 
11S2;  LUly  V.  St  L.  &  S.  F.  By.  Co.,  31  Okl. 
521,  122  Paa  602,  80  L.  B.  A.  (N.  S.)  663; 
Central  of  Georgia  Ry,  Co.  v.  Ashley,  159  Ala. 
145,  48  South.  981.  In  the  Alabama  case 
above  dted,  the  rule  Is,  we  think,  correctly 
stated  as  follows: 

"A  primary  duty  rests  on  the  carrier  of  pas- 
sengers to  give  poblicity  to  its  regnlationa, 
whether  of  schedule,  including  places  whereat  its 
train  will  stop  for  the  ducbarfre  or  reception  of 
passengers,  or  of  routing  on  its  roadway,  embrac- 
ing points  of  change  to  another  line  of  its  road- 
way or  that  of  another  ooiopany,  to  the  end 
that  the  ordinarily  prudent  and  intelligent  trav- 
eler may  be  informed  of  the  facts  essentially  nec- 
essary for  him  to  accomplish  his  Journey,  The 
reason  for  such  duty  inheres  in  the  nature  of 
the  service  afforded  by  such  agencies,  in  con- 
nection with  the  power  possessed  by  carriers 
to  formulate  and  enforce  such  reasonable  regu- 


lations as  the  conduct  of  dw  business  reqnireaL 
•  •  ♦  Having  this  power,  it  would  be  wholly 
irrational  to  say  that  no  duty,  commensurate 
with  the  power,  rests  on  the  carrier  to  advise 
the  traTeUng  public,  by  reasonable  means,  of 
regulations  so  necessary  to  any  Journey  by  rail ; 
for  such  a  pronouncement  would  essenoaUy  cast 
upon  the  passenger  the  obligation,  not  rimply 
to  exercise  reasonable  prudence  and  diligence  to 
ascertain  the  regulations,  with  respect  to  where, 
when,  and  how  Us  Journey  may  be  made  under 
regulations  existing  and  published,  but  to  seek 
out  unpublished  regulations  the  operation  of 
which  affect  his  Journey.  The  result  would  be. 
naturally,  that  no  carrier  of  passengers  would 
make  any  effort  to  give  publicity  to  its  regula- 
tions touching  matters  associated  with  the  em- 
ployment of  Its  transportative  agendes." 

We  think  the  above  statement  of  the  law 
is  correct,  as  applicable  to  the  facts  of  this 
case,  and  that  while  the  defendant  had  the 
right  to  assume  that  the  plaintiff  had  Inform- 
ed herself  as  to  the  route  to  her  destlnatlcm, 
yet  the  obligation  rested  upon  the  carrier  to 
give  some  notice  of  tbe  arrival  at  the  Junction 
point,  and  of  the  fact  that  it  was  the  Junction 
point  applicable  to  the  route  plaintiff  was 
traveling.  Tbe  undisputed  evidence  shows 
that  there  was  such  a  regulation,  which  con- 
sisted of  an  announcement  of  tbe  fact  that  It 
was  the  Junction,  and  that  it  was  necessary 
to  change  for  points  to  the  north  on  the  line 
of  the  connecting  carrier.  If  that  announce- 
ment, in  accordance  with  the  regulation,  was 
in  fact  made,  then  there  can  be  no  recovery 
in  this  case,  but  there  is  a  dispute  on  that 
point  It  is  argued  that.  Inasmuch  as  the 
plaintiff  confesses  that  she  did  not  know  that 
Heber  Springs  was  on  another  line  of  rail- 
way, the  announcement,  even  if  it  had  been 
made,  would  have  been  ineffectual  so  far  as 
she  is  concerned,  and  would  have  meant  noth- 
ing to  her.  It  Is  true  tbe  plaintiff  says  that 
she  did  not  know  that  she  had  to  change  cars 
at  all,  but  we  cannot  say  that  an  announce- 
ment of  the  change  at  Kensett  would  not 
have  attracted  the  plaintltrs  attention  to  the 
extent  that  she  would  have  pursued  further  In- 
quiry to  ascertain  whether  or  not  that  change 
applied  to  her  route.  The  Jury  might  have 
drawn  the  inference  from  the  circumstances 
that  the  announcement,  if  made,  would  have 
put  tbe  plaintiff  upon  an  Inquiry  which  she 
would  have  pursued  by  asking  information 
of  the  conductor.  We  are  of  the  opinion, 
therefore,  that  there  was  enough  to  go  to  the 
Jury  on  that  Issue,  about  which  there  was  a 
sharp  conflict  in  the  testimony. 

[3]  That  issue  was  not,  however,  correctly 
submitted  to  the  Jury,  and  for  that  reason  the 
Judgment  must  be  reversed  for  a  new  trial. 
The  court  gave  the  following  instractlon» 
over  the  objection  of  the  defendant: 

"(10)  You  are  instructed  that  it  was  the  duty 
of  the  defendant  to  ase  ordinary  care  to  ap- 
prise plaintiff  of  tbe  place  she  was  to  leave  its 
train  and  catch  a  train  on  another  road  to  con- 
tinue her  Journey  under  tbe  ticket  defendant 
bad  sold  ber.  By  ordinary  core  is  meant  that 
care  an  ordinarily  prudent  person  would  exer- 
cise under  the  circumstances.  If  you  find  that 
her  having  been  carried  by  Kensett  was  the  re- 
sult of  want  of  ordinary  care  en  the  part  of  the 
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emplajtm  ot  th«  defendant,  then  yeo  will  find 
for  the  plwlntiff,  if  yon  6iid  she  •uffcred  any 
damagtm  of  which  snch  failure  to  exercise  ordi- 
nary care  was  the  proxfanate  canae.  By  'prozi- 
nate  canae*  is  meant  tht  natosal  and  probable 
result  ot  an  a<;t,  and  that  that  ahoold  have  bean 
foreseen  under  the  drcnmstances." 

The  instruction  is  erroneoas  in  learing  It  to 
the  Juiy  to  determine  what  would  constitute 
ordinary  care.  The  regulation  of  the  com- 
pany for  the  Junction  station  to  be  announc- 
ed, and  the  annooncement  of  the  necessity  for 
changing  cars  for  points  on  the  intersecting 
line,  was  reasonable,  and  constituted  the  full 
measure  of  the  carrier's  duty  to  the  x>&Bsen- 
gers.  It  was  not  proper  to  leav«  it  to  the 
jury  to  say  whether  or  not,  if  that  regula- 
tion had  been  compiled  wltb,  it  constituted 
ordinary  care.  The  flagman  testified  that  he 
made  the  announcement  of  the  necessity  for 
change  of  cars,  and  the  Jury  may  have  ac- 
cepted his  statement  as  true,  and  yet  found 
that  ordinary  care  required  a  special  notice 
to  the  plaintifT  that  she  must  change  cars  in 
order  to  go  to  Heber  Springs.  The  instruc- 
tl<»i  ignores  the  real  point  at  issue  in  the 
case,  as  to  whether  or  not  the  announcement 
was  made  as  testified  by  the  flagman,  and  er- 
roneously leares  it  to  the  Jury  to  determine 
whether  or  not  the  trainmen  had  exercised 
orainary  care  "ta  apprise  plaintiff  of  the 
place  she  was  to  leav«  Us  train  and  catch  a 
train  on  another  road." 

For  that  error,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


CHAMBERS  et  aL  v.  CUNNINGHAM. 

(No.  237.) 

(Supreme  Court  of  Arkansas.    March  13, 191((.) 

1.  XTbubt  «=9ll7— StTTnciKiTOT  or  EviDEsrat. 

In  an  action  to  foreclose  a  mortgage  on 
realty,  evidence  held  insufficient  to  sustain  the 
plea  of  osury  as  to  the  notes  representing  the 
secured  debt. 

[Ed.  Note.— For  other  cases,  see  Usnry,  Dee. 
Dig.  «=»117.] 

2.  BXKCTITOBS    AND    AdMINISTRATOBS    $=929(5) 

— AppoiimcKKT— Nkchssitt  OF  Administba- 

TIOW. 

Hie  appointment  of  an  administrator  by  the 
probate  conrt  is  eondnaiTe  of  the  necessity  for 
administration. 

[Ed.  Note.— Ftor  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  181 ;  Dec.  Dig. 
^3>29(S).] 

8.  ExEoim»8  Airo  AmamsTBATOBs  «=all4  — 
AooBFTANOB  OF  ALSsiamairr  or  Nont— Axr- 

IHOBITX. 

Where  notes  and  a  mortgage  were  executed 
by  a  debtor  and  his  wife  to  the  creditor's  wid- 
ow and  her  son,  who  assigned  them  to  the  cred- 
itors administrator,  the  maker  could  not,  in 
the  administrator's  action  to  foreclose  the  mort- 
gage, qnestion  his  authority  to  accept  an  as- 
•i^ment  of  the  notes. 

^•.  Note.— BV)r  other  cases,  see  Executors 
and  AdministratiMn,  Cent.  Dig.  }{  46CS,  466; 
Dec.  Dig.  4=3114.] 

Appeal  from  Conway  Chancery  Court;  J. 
M.  Martin,  Special  Clhancellor. 


Action  by  O.  Lk  Cmmlngham,  Jr.,  as  admin- 
istrator, against  J.  B.  Chamliera  and  othen. 
From  a  decree  for  plalntUE,  defendants  ap- 
peal.   Af&rmed. 

Appellants  pro  s&  SeUen  ft  Sellers,  of 
Morrlllton,  for  appellee. 

McCTTIiIiOOH,  a  X  This  la  an  action  in- 
stittited  In  the  chancery  court  of  Ccmway 
county  by  O.  h.  Cunidngham,  Jr.,  as  admin- 
istrator of  the  estate  of  O.  L.  Cmmlngham, 
deceased,  against  the  defendants,  J.  B.  Cham- 
bers and  others,  to  foreclose  a  mortgage  on 
real  estate.  The  mortgage  was  executed  on 
March  8,  1911,  by  J.  B.  Chambers  and  his 
wife  to  O.  li.  Cmmlngham,  Jr.  (individually), 
and  his  mother,  M  J.  Oomilngliam,  to  secure 
a  debt  of  $2,738.90  evidenced  by  flvo  promla- 
sory  notes,  each  for  the  sum  ot  $647.78,  bear- 
ing interest  at  the  rate  of  6  per  cent  per 
annum  from  date  until  paid.  Subsequent  to 
that  date  letters  of  admlnlstratioh  on  the  es- 
tate of  O.  Lb  Cunningham,  Sr.,  were  issued 
to  O.  L.  Cunnlngliam,  Jr.,  and  said  notes 
were  by  the  payees  transferred  to  said  ad- 
ministrator. 

M.  J.  Cunningham  and  O.  Ij.  Cunningham, 
Jr.,  are  the  widow  and  only  heir  of  G.  L. 
Oiinnlngham,  deceased,  and  It  is  ondlsputed 
tbat  said  notes  were  executed  to  them  by 
J.  B.  Gbambera  in  renewal  of  certain  notes 
which  Cliambera  bad  previously  executed  to 
the  senior  CunnlnghanK  There  bad  been  no 
administration  on  the  estate  of  said  de- 
cedent at  the  time  of  the  execnUon  of  said 
notes,  bat,  as  before  stated,  letters  of  ad- 
ministration were  issued  to  the  plaintiff  sub- 
sequent to  that  date  and  prior  to  the  com- 
mencement of  this  suit  The  evidence  shows 
that  there  was  no  indebtedness  of  the  es- 
tate of  Cunningham,  deceased,  except  a  small 
amount  of  household  expenses  which  had 
t>een  paid. 

The  defendants  Challenge  the  anthorlty  of 
the  administrator  to  sue  on  the  notes,  but 
the  principal  defense  offered  is  that  the  orig- 
inal del>t  to  Cunningham,  Sr.,  was  usurious, 
and  that  these  notes,  being  execnted  in  re- 
newal thereof,  are  likewise  v(dd  on  account 
of  usury.  It  Is  alleged  in  the  answer,  and 
the  testimony  of  J.  B.  Cliambers  tends  to 
prove,  that  the  original  Indebtedness  to  O.  L. 
Cunningham,  Sr.,  was  evidenced  by  notes 
bearing  10  iter  cent.  Interest  from  date  until 
paid,  and  that,  in  addition  thereto,  there 
was  an  oral  agreement  between  the  parties 
tliat  the  maker  of  the  notes  was  to  pay  in- 
terest at  the  rate  of  25  pet  cent,  per  annum. 
The  testimony  of  Chambers,  If  accepted  as 
tme,  also  shows  that  the  notes  were.  In  fact, 
paid.  He  testifled  ftiat  he  began  dealing 
with  G.  Ill  Cunningham,  Sr.,  In  the  early  part 
of  the  year  1901,  and  execnted  two  notes, 
payable  in  the  fttll,  one  of  which  was  for 
$50,  and  the  other  for  $682.89;  also  that  he 
executed  a  new  note  on  Jaitnary  14,  1902, 
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tor  1876.66,  and  anotber  note  on  March  17, 
1904,  for  1767.70,  and  another  on  January 
17,  1006,  for  9587.36.  He  claims  that  the 
last  two  notes  were  executed  for  accnmulat- 
ed  usurlotta  Interest,  and  that  he  had  paid, 
from  time  to  time,  more  than  enough  to  sat- 
isfy the  original  debt  an^  lawful  Interest. 

It  appears  from  the  testimony  that  some 
time  prior  to  the  year  1911,  G.  L.  Cunning- 
ham, Sr.,  died,  leaving  his  widow  and  the 
plaintiff  as  his  sole  heir  at  law.  The  plain- 
tiff Is  a  young  naan,  and  knew  nothing  at  all 
about  the  affairs  of  his  father,  but  in  going 
through  the  papers  found  the  notes  executed 
by  defendant  Chambers,  aggregating,  with 
accumulated  interest,  the  amount  of  the 
notes  in  suit.  The  old  notes  were  secured 
by  a  mortgage  on  land  and  on  a  gin  outfit 
He  testified  that  he  conferred  with  Chambers 
several  times  about  the  payment  of  the  debt, 
and  that  Chambers  asked  for  time,  and  prom- 
ised to  make  payments  In  the  following  fall, 
but  failed  to  do  so.  Another  creditor  of 
Chambers  sued  out  an  attachment  and  levied 
it  on  the  gtn  property,  and,  according  to  the 
testimony  of  plaintiff,  this  circumstance  was 
r^orted  to  him  by  Chambers,  who  stated 
that  the  ptapeitj  belonged  to  the  Cunning- 
ham este.te  by  reason  of  the  mortgage,  and 
that  it  was  their  duty  to  protect  it.  In  Feb- 
ruary, 1911,  Ohambers  executed  to  young 
Cunningham  and  bis  mother  a  bill  of  sale 
for  the  gin  outfit  at  an  estimated  price  of 
$1,600,  to  be  credited  on  the  old  indebted- 
ness, but  on  March  3,  1911,  the  gin  iH-operty 
was  reconveyed  by  Mrs.  Cunningham  and  her 
son  to  Chambers,  who  then  executed  the  new 
notes  now  In  controversy  for  the  amount  of 
the  original  debt  and  accumulated  Interest. 
The  old  notes  were  not  introduced  in  evi- 
dence, and  the  only  testimony  given  on  that 
subject  la  that  of  the  plalAtlff,  who  testified 
in  general  terms  that  the  amount  of  the  new 
notes  was  the  aggregate  of  the  old  notes  and 
accumulated  interest.  He  denies  that  any- 
thing was  said  between  hint  and  Chambers 
about  the  notes  being  usurious  until  after 
the  commencement  of  this  suit. 

Chambers  testified  that  young  Cunningham 
came  to  see  him  about  the  notes,  and  figured 
up  the  amount  to  be  $4,238.90,  that  he  in- 
formed Cunningham  of  the  usurious  charac- 
ter of  the  transactions  with  the  latter's  fa- 
ther, and  insisted  that  bfr  had  paid  all  that 
was  Justly  due,  and  asked  Cunningham  to  ac- 
cept tihe  new  notes  for  one-haU  of  the  amount 
of  the.  old  oncss,  with  accumulated  interest, 
which  offer  he  said  was  declined,  and  that 
he  then  executed  the  bill  of  sale  for  the  gin, 
and  subsequently  the  mortgage  in  controver- 
sy. There  is  an  important  inconsistency  In 
the  testimony  of  Chambers,  for  he  daims 
that  Cunningham  figured  up  the  notes,  .to  be 
$4,238.90,  and  insisted  upon  payment  of  the 
whole  suqi,  expressly  refusing  to  accept  any 
less,  and  yet  the  fact  is  undisputed  that  the 
new  notes  were  executed  for  amounts  ag- 
gregatms  only  92,738;90.     Tfee  oeoTsideratK^  * 


of  $l,t$00  for  the  bill  of  sale  of  the  gin  ontflt 
would,  if  deducted  from  the  amount  which 
Chambers  says  was  asserted  against  him, 
leave'  the  amount  of  the  notes,  but  the  proof 
is  that  the  gin  ontflt  was  reconveyed  to  Cham- 
bers, so  that  credit  does  not  stand  on  the 
amount  of  the  indebtedness.  The  statement 
of  Chambers  to  the  effect  that  he  informed 
young  Cunningham  of  the  usurious  charac- 
ter of  the  old  indebtedness  is  corroborated 
by  the  testimony  of  his  wife  and  his  ddugh- 
ter-ln-law,  but  It  is  contradicted  by  the  tes- 
timony of  another  witness  who,  so  far  as  the 
record  shows,  has  no  interest  in  this  con- 
troversy. There  Is  also  in  the  record  the  tes- 
timony of  two  or  three  witnesses  who  say 
that  the  senior  Cunningham  during  his  life- 
time told  them  that  he  was  charging  Cham- 
bers 25  per  cent  interest 

[1]  We  pretermit  any  discussion  of  the 
question  whether  or  not  the  testimony  of 
ChEimbers  was  rendered  incompetent  because 
of  the  fact  that  it  related  to  transactions 
with  the  decedent,  inasmuch  as  a  ruling  on 
the  motion  to  strike  it  out  was  not'  pressed 
before  the  lower  court  Treating  the  testi- 
mony as  competent,  we  think  it  cannot  be 
said  that  the  finding  of  the  chancellor  was 
against  the  preponderance  of  the  evidence. 
Proof  of  the  fact  that  usury  was  actually 
charged  depends  wholly  on  the  testimony  of 
Chambers  himself  and  upon  the  additional 
testimony  of  two  or  three  parties  to  the  ef- 
fect that  Cunningham  told  them  that  he  was 
charging  Chambers  25  per  cent,  interest, 
which,  under  the  circumstances  which  the 
witnesses  say  these  statements  were  made  by 
the  elder  Cunningham,  is  so  unreasonable  as 
to  be  entitled  to  very  Uttle,  if  any,  credit 
Now,  the  fact  that  Chambers  waited  until 
after  the  death  of  the  elder  Cunningham, 
and  In  the  meantime  executed  new  notes  for 
the  debt  without  saying  anytliing  about  the 
usurious  character  of  the  indebtedness,  is 
a  strong  circumstance  against  crediting  his 
testimony,  especially  when  he  claims  that  he 
had.  In  fact,  paid  a  sufficient' amount  to  the 
elder  Cunningham  to  discharge  the  Indebted- 
ness. The  chancellor  had  the  right  after 
having  reached  the  conclusion  that  Cham- 
bers had  kept  silent  so  long  a  time  and  in 
the  meantime  executed  new  notes  without 
saying  auytUlug  about  the  defenses  which 
he  DOW  asserts  against  the  old  indebtedness, 
to  take  those  circnmstances  to  the  discredit 
of  Chambers  in  weighing  his  testimony ;  nor 
can  it  be  said  that  the  chancellor  erred  In 
reaching  the  conclu8i<m  that  Chambers  had 
not,  as  he  claims,  said  anything  about  the 
usuriotis  character  of  the  indebtedness  to 
young  Cunningham  when  he  executed  the 
new  notes.  Upon  the  whole  we  ace  not  con- 
vinced that  the  plea  of  usnry  Is  established 
by  the  preponderance  of  the  testimony,  and 
It  therefore  becomes  our. duty  to, leave  the 
finding  of  the  chancellor  on  that  issue  un- 
disturbed. 

12,  tl  In   answer   to  the  contention''  that 
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{AaintUf  has  no  rii^t  to  sue,  Cor  the  reason. 
In  the  first  place,  that  there  being  no  indebt- 
edness of  the  estate  tbere  was  no  authority 
for  the  issuance  of  letters  ot  adminlstratloa, 
and.  next,  that  the  administrator  had  no 
authority  to  accept  an  assignment  of  the 
notes,  it  may  be  said  that  the  appointment 
of  the  administrator  by  Uie  probate  court 
was  concIusiTC  of  the  necessity  for  admlnls- 
tratl<Hi  (Stewart  v.  Smiley,  Administrator,  46 
Ark.  373),  and  that  the  defendants  are  not 
In  a  position  to  queettion  the  authority  of  the 
administrator  to  accept  an  assignment  of 
the  notes.  The  notes  and  the  mortgage  were. 
In  fact,  executed  by  Chambers  and  wife  to 
Mrs.  Cunningham  and  her  son,  and  they  as- 
signed them  to  the  administrator,  and  the 
decree  protects  the  defendant  from  any  fur- 
ther suit  «Mi  the  debt. 

Finding  that  the  finding  of  the  chanoeUor 
is  not  against  the  preponderance  of  the  eyi- 
dence  as  to  t^e  only  real  issue  In  the  case,  it 
follows  that  the  decree  must  be  affirmed; 
and  it  Is  so  ordered. 


GABDNBB  v.  FIRST  NAT.  BANK  OF  DH 

QUEEN.    (No.  227.) 
(Supreme  Court  of  Arkanaaa.    March  6,  1916.) 

1.  (Thattxi.  Mobtoaoxb  «=>138(1)— Abtibans' 

LiiNS— Pbiobttt. 

The  artisan's  lien  created  by  Acts  1911, 
p.  296,  I  1,  though  It  attadies  subsequent  to  the 
recordation  <tf  a  chattel  mortgage  on  personal 
property  used  in  the  operation  of  a  mill,  is  prior 
to  such  mortgage  when  the  work  for  which  the 
lien  is  claimed  was  necessary  to  permit  the  con- 
duct of  the  business,  so  that  the  mortgagee  must 
hare  contemplated  its  being  done  as  necessary 
to  the  securing  of  his  mortgage  lien. 

[Ed.  Note,— For  other  cases,  see  Chattel  Mort- 
gages, (3ent.  IMg.  »  228,  229,  231-236;  Dec 
Dig.  «=»138(l).r 

^  Ijikns  «=>5— Abtisars'  Lixns— OHABAons. 
Artisans'  liens  are  a  creation  of  the  com- 
m(m  law,  and  are  not  dependent  upon  statute 
for  their  existence.  * 

TEA.  Note.— For  other  cases,  see  liiens.  Cent. 
Dig.  I  25;   Dec.  Dig.  <8=>5.] 

3.   MOBTGAOBS    «S>  161(3)— MECHAniCS'     I/IXNS 

— Pbiobity. 

There  is  no  Implied  authority  from  the 
mortgagee  of  real  property  to  construct  improve- 
ments thereon,  so  that  Uie  mechanic's  Uen  for 
sudi  Improvements  is  not  prior  to  the  recorded 
mortgage. 

(EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  332-^36;  Dec.  Dig.  <S=3l51(3).] 

Appeal  from  Circuit  Court,  Sevier  County: 
Jrff.  T.  Cowling,  Judge. 

Action  by  A.  B.  Gardner  against  T.  J.  Har- 
vUl,  In  which  the  First  National  Bank  of  De 
Queen  intervened.  From  a  judgment  for  the 
intervener,  the  plaintiff  appeals.  Reversed 
and  remanded. 

T.  J.  Harvill,  the  owner  of  a  sawmill,  was 
Indebted  to  A  B.  Gardner,  a  blacksmith  and 
wheelwright  and  h<n«eshoer,  in  the  sum  oi 
$S0.86  for  repair  work  on  a  wagon  and  shoe- 
ing horses.    He  filed  an  itemized  account  of 


his  work  done  with  the  drcuit  clerK  within 
the  time  required  by  the  statute,  l^ien  be 
institnted  this  action  before  a  justice  of  the 
peace  to  enforce  his  Uen  against  the  property. 
The  First  National  Bank  of  De  Queen  filed 
an  interyaitlon  piatming  the  ownership  of 
the  proper^  by  virtue  of  a  mortgage  execut- 
ed to  it  by  T.  3.  Earvill  before  the  w<x^  was 
done  by  the  lAalntUr.  The  plalntifF  recovered 
judgment  before  the  justice  of  the  peace,  and 
the  ca.se  was  appealed  to  the  circuit  court 
The  facts,  briefly  stated,  are  as  follows:  T. 
J.  Harvill  owned  and  operated  a  sawmill 
In  connection  with  It,  he  used  some  log  wag- 
ons and  some  horses  and  mules.  The  First 
National  Bank  of  De  Queen  had  a  mortgage 
on  the  wagons  and  horses  and  mules,  but  al- 
lowed Harvill  to  use  tbem  in  the  operation  of 
his  sawmilL  The  mortgage  was  duly  record- 
ed. After  this,  the  plaintiff,  Gardner,  who 
was  a  blacksmith  and  wheelwright,  made 
certain  repairs  on  the  wagons  and  shod  some 
of  the  horses  and  mules  which  were  engaged 
in  pulling  the  wagons.  The  mortgagee  did 
not  know  that  the  mortgagor  had  had  the  re- 
pair work  done  and  did  not  give  its  specific 
consent  to  its  being  done.  The  drcnit  court 
held  -that  the  bank  had  a  Uen  prior  in  point 
of  time  to  that  of  Gardner  and  that  its  lien 
was  superior  to  Gardner's  Uen.  Judgment 
was  thereon  rendered  In  favor  of  the  bank, 
and  the  plalntifl^,  Gardner,  has  appealed. 

Garrison  &  Steel  and  B.  E.  IsbeU,  all  of 
De  Queen,  for  appellant 

HART,  J.  (after  stating  the  facts  as  above). 
[1,1]  Sectlcm  1  of  Act  324  of  the  General 
Acts  of  1911  provides  that: 

"Blacksmiths,  wheelwrights  and  hoiseshoers, 
who  perform  work  or  labor  for  any  person,  if 
unpaid  for  same,  shall  have  an  absolute  lien  on 
the  product  of  their  lal>or  and  open  all  wagons, 
carriages,  implements  and  other  articles  repair- 
ed or  norses  or  other  animals  shod  by  them,  for 
all  sums  of  money  due  for  such  work  or  labor 
snd  for  any  materials  furnished  by  them  and 
used  la  sudi  product,  repairs  or  shoeing." 

See  General  Acts  of  1911,  p.  298. 

Artisans'  liens  are  a  creation  of  the  com- 
mon law  and  are  not  dependent  upon  statute 
for  their  existence.  In  the  case  before  us, 
the  mortgagor  operated  a  sawmUl,  and  the 
personal  property  In  the  controversy  in  this 
suit  which  vras  eml^aced  in  the  mortgage  to 
the  bank  was  used  t^  him  in  the  operation 
of  the'mlU.  He  used  them  as  a  means  of 
earning  the  money  to  pay  off  the  mortgage 
debt  The  mortgagee  allowed  the  mortgagor 
to  keep  and  use  the  property  for  that  purpose 
It  was  necessary  that  the  wagcais  be  repaired 
and  that  the  horses  be  shod  in  order  to  be 
used  by  the  mortgagor  for  the  purpose  for 
which  they  w«re  allowed  to  remain  in  his 
possession.  In  short,  the  record  discloses 
that  the  mortgagee  allowed  the  mortgagor  tx> 
keep  the  property  to  use  In  running  his  saw- 
mill, and  it  may  be  fairly  implied  that  such  ■ 


^so'Tat  atlur  caws  see  same  topic  and  KBT-NUMBBR  In  all  Key-NumtMrad  DlgeeU  and  Indexes 


Digitized  by 


Google 


62 


184  SOUXHWiaiSTIiaM  EbBPOaXKIt 


(Ark. 


use  of  ttM  property  was  coatemplated  when 
the  mortgage  was  executed.  Under  such  dr- 
eumstances,  necessary  repairs  are  superior 
to  the  lien  of  the  mortgage  as  the  mortgagee 
had  impliedly  autiiorlxed  them. 

The  rule  is  well  stated  In  Hammond  t. 
Danlelson,  126  Mass.  294,  which  was  a  case  of 
a  lien  for  repairs  on  a  hack  left  in  the  posses- 
8l<Hi  of  the  mortgagor  to  be  used  in  his  busi- 
ness.   In  that  case,  Gray,  C.  J.,  said: 

"A  Hen  on  personal  property  cannot  Indeed 
be  created  without  authority  of  the  owner.  Hol- 
lingsworth  v.  Dow,  19  Pick.  [Mass.]  228 ;  Globe 
Works  V.  Wright,  106  Mass.  207.  But  in  the 
present  case  such  an  authority  must  be  implied 
from  the  facts  agreed.  The  subject  of  the  mort- 
gage is  a  hack,  Uiat  is  to  say,  a  carriage  let  for 
hire,  described  in  Oie  mortgage  as  'now  in  use' 
at  certain  stables,  and  whldi,  as  the  parties  have 
agreed  in  the  case  stated,  the  mortgagor  retain- 
ed possession  of  and  used  agreeably  to  the  terms 
of  the  mortgage.  It  was  the  mamfest  intention 
of  the  parties  that  the  hack  should  continue  to 
be  driven  for  hire,  and  should  be  kept  in  a  prop- 
er state  of  repair  for  that  purpose,  not  merely 
for  the  benefit  of  the  mortgagee,  but  for  that  of 
the  mortgagor  also,  by  preserving  the  value  of 
the  security  and  affording  a  means  of  earning 
wherewithal  to  pay  ofT  the  mortgage  debt  'Due 
case  is  analogous  to  those  in  which  courts  of 
common  law,  as  well  as  of  admiralty,  have  held, 
upon  general!  principles,  independently  of  any 
provision  of  statute,  that  liens  for  repairs  made 
by  mechanics  upon  vessels  in  their  possession 
take  precedence  of  prior  mortgages." 

To  the  same  effect,  see  Smith  v.  Stevens,  36 
Minn.  303,  81  N.  W.  66;  Meyer  t.  Berlandi. 
39  Minn.  438,  40  N.  W.  613,  1  L.  R.  A.  777,  12 
Am.  St.  Rep.  663 ;  Tucker  t.  Werner,  2  Misc. 
Rep.  193,  21  N.  T.  Supp.  264;  Ruppert  t. 
Zang,  73  N.  J.  Law,  216,  62  Atl.  998 ;  Garr  v. 
Clements,  4  N.  D.  559,  62  N.  W.  640;  Watts 
V.  Sweeney,  127  Ind.  116,  26  N.  a  680,  22  Am. 
St  Rep.  616. 

There  Is  nothing  in  our  decisions  In  regard 
to  the  priority  of  mortgages  over  mechanics' 
liens  which  ctmfllct  with  the  rule  we  have 
here  announced. 

IS]  In  the  case  of  the  mortgage  of  realty 
there  can  be  no  Implied  authority  from  a 
mortgagee  that  the  mortgagor  go  on  and  cre- 
ate a  lien  for  erecting  new  buildings  or  im- 
proving existing  ones  that  shall  take  prece- 
dence of  the  mortgage.  The  buUdings  are  at- 
tached to  the  soil,  and,  as  soon  as  erected, 
become  a  part  of  the  realty.  Buildings  whicb 
are  repaired  are  a  part  of  the  realty  before 
the  repairs  are  mad&  No  facts  exist  in  the 
nature  of  the  transaction  from  which  author- 
ity on  the  part  of  the  mortgagor  to  build  or 
to  repair  houses  can  be  implied. 

The  doctrine  of  agency  implied  from  cii> 
cumstances  upon  which  the  decision  is  based 
was  recognized  by  this  court  in  'Sheeks-Ste- 
phens  Store  ▼.  Richardson,  76  Ark.  282,  88  S. 
W.  983.  There  the  court  held  that  the  lien 
of  the  laborer  who  produced  the  crop  is  su- 
perior to  that  of  the  mortgagee  who  furnish- 
ed supplies  necessary  to  raise  the  crop.  As 
part  of  the  reason  for  holding  as  It  did,  the 
-  court  said  that  one  who  takes  a  mortgage  on 


a  crop  to  be  thereafter  produced  must  know 
that  it  requires  labor  to  produce  it,  and,  un- 
der the  statute,  laborers  have  liens  for  their 
work.  So,  under  the  drcumstances  of  this 
ease,  it  was  contemplated  between  the  parties 
that  the  mortgagor  should  use  the  property 
In  his  business,  and  this  raised  by  implica- 
tion the  right  of  the  mortgagor  to  repair  the 
property  and  thus  render  it  fit  for  the  In- 
tended use,  as  such  action  on  liis  part  was 
for  the  benefit  of  all  c<»icerned. 

From  the  views  we  have  expressed,  it  fol- 
lows that  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


EMINENT  HOUSBHOU)  OF  COLUMBIAN 
WOODMEN   V.   HEWITT.      (No.  221.) 

(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  Insurance  €=»719(1)— Fbatebnal  Insub- 

ANCE  —  POUOT  —  B'UTnBE    CHANGE    OE    BT- 

Lawb. 

Where  either  the  benefit  certificate  itself  or 
the  constitution  and  by-laws  in  existence  at 
the  issuance  of  the  policy  contained,  a  stipula- 
tion for  future  changes,  they  might  be  made, 
and,  when  made,  appUed  to  pre-existing  con- 
tracts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1855 ;    Dec.  Dig.  «=a719(l).] 

2.  iNSTJBANcs  <8=»789(1)  —  Fratbbnal  Bens- 
nciABT  Insurance  —  Pbooe  oi"  Irjubt  — 
Amended  By-Laws. 

In  an  accident  benefit  certificate  or  policy 
issued  when  the  insurer's  by-laws  provided  a 
payment  of  S200  to  a  beneficiary  suffering  • 
fracture  of  the  arm;  reciting  its  issuance  in 
consideration  of  the  insured's  compliance  with 
the  by-laws  existing  or  thereafter  legally  amend- 
ed, and  an  amendment  providing  that  in  the 
event  of  fracture  satisfactory  proof  should  be 
furnished  the  insurer,  and  that  satisfactory 
proof  in  such  case  should  be  taken  to  mean  an 
X-ray  photograph,  made  and  certified  to  by  the 
insurer  s  physician,  the  insured  was  required  to 
submit  to  an  examination  by  the  insurers  physi- 
cian and  to  furnish  an  X-ray  photograph  with 
his  proof  of  loss,  but  was  not  concluded  by 
the  fact  that  such  photograph  did  not  show  the 
fracture  claimed,  and  might  prove  that  fact  by 
any  other  competent  evidence. 
_[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1963,  1964;  Dec.  Dig.  «=789(l).i 

3.  Insurance  <S=5»819(4)— Fraternal  Benbfi- 
ciART  Insurance  —  StWFiciENOT  o»  Evi- 
dence—-In  jurt. 

In  a  suit  on  an  accident  certificate,  evidence 
on  the  issue  of  the  fracture  alleged  to  have  been 
sustained  held  to  support  a  judgment  for  the 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  <S=>819(4).] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  Jeff.  T.  Cowling,  Judge. 

Action  by  A.  J.  Hewitt  against  the  Emi- 
nent Household  of  Columbian  Woodmen. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  A.  Roane,  of  Atlanta,  Ga.,  and  W.  a 
Rodgers,  of  Nashville,  for  appellant.  D.  B. 
Sain,  of  Nashville,  and  T.  D.  Orawford,  of 
Little  Kodi,  tot  appellee. 
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McGTJIXOGH,  G.  J.  ^pellant  is  saed  on 
a  life  and  aoddent  Insnranoe  policy  lasaed  to 
appellee,  as  one  of  its  members;  the  right 
of  actloa  In  the  case  being  based  on  an  acci- 
dental inlmy  aUeged  to  bare  been  sustained 
by  appellee,  resulting  in  a  fracture  of  one 
of  his  arms.  ntex«  was  a  trial  of  the  issue 
before  a  Jury  and  a  verdict  in  favon  of  ap- 
pdlee  tat  the  full  amount  mentioned  in  the 
poUc7  for  that  character  of  injury. 

The  p<dlc7  was  Issued  to  appellee  in  the 
year  1908,  and  the  accidental  injury  is  alleg- 
ed to  have  occorred  in  E^ebmary,  ldl6.  Ap- 
pellee adduced  the  testimony  of  himself  and 
two  or  three  pbjeieiMJta  who  treated  him,  to 
the  effect  that  his  arm  was  fractured.  The 
affidavits  of  the  physi^ans  were  sent  in  to 
appellant  with  the  proof  of  Injury,  and  at 
the  request  of  appellant  the  appellee  sub- 
mitted to  an  X-ray  examination  by  a  physi- 
cian designated  by  appellant,  and  furnished 
the  X-ray  photograph  as  a  part  of  the  proof 
ct  loss,  Imt  the  lAotograph  did  not  show  that 
there  had  been  a  fracture.  The  physician 
who  made  the  X-ray  exanilnatlwi  testified 
that  there  was  no  evidence  disclosed  by  the 
examlnatloa  that  there  had  been  a  fractore, 

Awellant  defends  on  the  ground  that  there 
la  no  liability  onless  the  fracture  is  dls<dosed 
by  an  X-iay  examination  by  a  i^ysldan  of 
Ita  own  selection.  It  relies  for  this  detenae 
upon  an  amendment  to  the  by-laws  enacted 
satMWQQent  to  the  date  of  the  issuance  of  the 
policy  to  appellee.  The  benefit  certificate  or 
policy  recited  that  it  was  executed  in  con- 
sideration of  the  warrfintles  made  by  the  a»- 
sored  In  the  appUcatlKKi  and  his  oampllanoe 
with  the  constitution  and  by-laws  of  the 
fraternity  "now  existing  or  hereafter  legally 
amended,  all  of  which  •  *  •  are  a  part 
of  this  covenant"  The  original  by-laws  in 
force  at  the  time  of  the  issuance  of  the  policy 
to  appellee  provided  that.  If  the  beneficiary 
•offer  a  fracture  of  the  arm,  he  should  be 
paid  the  sum  of  $200,  and  the  policy  contains 
a  covoiant  to  that  effect. 

At  the  annual  meeting  of  the  fraternity  in 
I>ecember,  1914,  the  by-laws  were  amended 
by  the  enactment  of  another  section  in  the 
following  language  (section  8,  art  zl): 

"In  the  event  of  fracture  as  provided  in  this 
section  satisfactory  proof  thereof  shall  be  fnr- 
aished  the  society,  and  satisfactory  proof  in  such 
case  shall  be  taken  to  mean  an  X-ray  photo- 
graph made  and  certified  to  by  a  phyndan  se- 
lected by  the  Bminent  Medical  Director,  the  ex- 
rise  inenrred  in  connection  with  snch  proof  to 
paid  by  the  society." 

The  constitution  and  by-lavrs,  as  set  forth 
In  the  reoNrd  in  this  case,  contain  no  further 
reference  to  a  requlmnent  for  a  proof  of 
loss,  and  the  question  of  liability  turns  upon 
the  construction  of  the  amendment  quoted 
above.  Much  effort  la  devoted  by  counsel  to 
dlscQsslon  of  the  question  whether  or  not  the 
amendment  can  be  given  a  retroactive  effect 
•o  as  to  apply  to  a  contract  with  aiqjtellee  en- 
tered Into  prior  to  the  oiactment  of  the 
amendment    Tt»  lUnr  we  take  of  the  case 


in  construing  the  amendmmt  renders  it  un- 
necessary for  US  to  enter  into  a  discussion  as 
to  how  far  a,  fraternal  order  can  go  in 'apply- 
ing amendments  of  the  by-laws  to  antecedent 
contracts  of  Insurance  made  with  Its  mem- 
bers. 

[1]  The  authorities  on  that  subject  are  not 
in  entire  accord.  It  seems  to  be  very  gen- 
erally settled  that  where  either  the  policy  it- 
self or  the  by-laws  and  constitution  In  ex- 
istence at  the  time  of  the  issuance  of  the 
policy  contain  a  stipulation  for  future  chang- 
es, they  may  be  made,  and,  when  made,  apply 
to  pre-existing  contracts.  But  some  of  the 
cases  limit  the  exercise  of  such  power  to  such 
changes  as  do  not  materially  affect  the  orig- 
inal contract  29  Cyclopedia'  of  Iaw,  72  et 
seq. ;  Fraternal  Uni(«  of  America  v.  Zelgler, 
146  Ala.  287,  39  South.  751;  Beynolds  v. 
Boyal  Arcanum,  192  Mass.  160,  78  N.  B.  129, 
7  li.  R.  A.  (N.  S.)  1164,  7  Ann.  Gas.  776. 

[2,  3]  But  we  assume  for  the  purposes  of 
this  decision  that  the  change  in  the  by-laws 
was  authorized,  and  that  it  applied  to  the 
contract  with  appellee,  and  we  proceed  to  de- 
termine whether  or  not  the  proiwr  copstrnc- 
tion  thereof  defeats  appellee's  right  of  recov- 
ery. The  contention  of  learned  counsel  for 
appellant  is  that  furj^ishlng  an  X-ray  photo- 
graph showing  a  fracture  of  the  arm  is  a  con- 
ditloa  precedent  to  the  right  of  recovery.  We 
do  not  so  interpret  the  language  of  the  con- 
tract according  to  the  amended  by-Iawa. 
The  provision  undoubtedly  constitutes  a  re- 
quirement that  satisfactory  proof  of  the  in- 
jury be  fnndehed,  and  It  undertakes  to  de- 
fine what  satisfactory  proof  is.  According 
to  its  language  an  X-ray  photograph  Is  de- 
fined to  be  satlsfacrtory  proof,  but  it  does 
not  state  that  the  X-ray  examination  and  the 
photograph  thereof  must  show  the  fracture. 
This  Is  an  important  distinction;'  for,  if  it 
had  been  intended  to  make  the  right  to  re- 
cover depend  upon  the  fact  that  an  X-ray 
photograph  revealed  the  existence  of  a  frac- 
ture, then  it  could  have  been  expressed  in 
more  appropriate  language.  The  original 
by-law  and  the  policy  issued  pursuant  there- 
to contained  an  unconditional  provision  that 
in  case  of  a  fracture  of  the  arm  by  the  benefi- 
ciary he  should  be  entitled  to  the  payment  of 
$200.  The  language  of  that  section  stands 
unamended  by  the  subsequent  enactment 
but  the  effect  of  the  new  provision  brought 
abont  by  the  amendment  is  that  an  X-ray 
photograph  made  and  certified  by  a  physician 
selected  by  the  fraternity  shoold  be  furnish- 
ed as  a  part  of  the  proof  of  loss.  The  lan- 
guage used  does  not  justify  us  In  holding  that 
the  proof  by  an  X-ray  photograph  was  in- 
tended to  be  exclusive  evidence  of  the  frac- 
ture on  the  merit  of  the  case.  Elspeclally  is 
this  true  in  the  ftice  of  the  original  provision 
that  a  certain  stipulated  sum  should  be  paid 
in  the  vr«at  of  a  fractnre. 

We  think  the  proper  constroctlon  is  that 
the  undertaking  on  the  part  of  the  insurer 
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was  to  pay  the  sum  named  in  case  of  an  ac- 
cidental fracture,  but  that  the  assured  mast 
submit  to  an  examination  by  a  physician  se- 
lected by  the  fraternity,  and  an  X-ray  photo- 
graph furnished  with  the  proof  of  loss.  This 
does  not  exclude  any  other  proof  of  the  ex- 
istence of  tl»e  fracture,  but  was  Intended  as 
a  requirement  to  give  the  officers  of  the  fra- 
ternity an  opportunity  to  make  the  fullest  In- 
vestigation. The  assui«d  Is  not  concluded  by 
the  fact  that  the  X-ray  photograph  does  not 
reveal  the  fracture,  but  Is  entitled  to  prove 
that  fact  by  any  other  competent  evidence. 
It  cannot  be  said  that  because  the  X-ray 
photograph  is  required  as  the  satisfactory 
proof  of  loss  th{it  the  assured  must  necessurl- 
ly  be  bound  by  It.  The  contract  as  to  the 
form  of  proof  of  loss  under  a  policy  is  not  In- 
tended as  a  substitute  for  evidence  of  loss 
to  be  adduced  at  the  trial  of  an  action  to  re- 
cover the  amount  thereMi.  Unless  the  con- 
tract Itself  expressly  makes  the  right  of  re- 
covery depend  upon  the  existence  of  the  loss 
as  disclosed  In  the  proof  furnished,  the  as- 
sured has  the  right  to  resort  to  other  proof 
in  the  trial  of  his  salt 

Onr  conclnslon,  therefore,  is  that  the  fact 
that  the  X-ray  photograph  falls  to  reveal 
the  existence  of  the  fracture  does  not  pre- 
clude recovery  on  the  policy,  where  the  as- 
sured complied  with  the  terms  by  submitting 
to  the  examination  and  fumiahing  the  photo- 
graph, and  has  proved  hts  injury  by  other 
competent  evidence.  The  issue  was  submitted 
to  the  Jnry  upon  instructions  in  conformity 
with  this  view  of  the  law,  and  we  find  no  er- 
ror in  the  record. 

The  Judgment  is  therefore  affirmed. 


SOUTHWESTERN  SURETY  INS.  CO.  v. 

TERRY  et  al.  (No.  195.) 

(Supreme  Court  of  Arkansas.     Feb.  21,  1916.) 

Pbincifai.  anu  Subbtt  Qisa  100(3)— Liabxutt 

— COKBTBUCTION    BONDS — "AlTEHATION"    OF 

Plans— DiscHABQE  of  Surety. 

Where  a  construction  contract,  upon  which 
the  t)ond  was  based,  required  plain,  straight 
front  windows,  and  thereafter  the  contract  was 
altered  to  require  a  double  arcade,  and  it  was 
further  altered  to  require  a  wooden  basement 
floor  instead  of  concrete,  both  changes  being  at 
additional  expense  and  neither  being  possible  of 
completion  independent  of  the  principal  contract, 
the  changes  were  a  material  alteration  of  the 
contract  such  as  to  discharge  the  surety  in  the 
absence  of  his  consent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent.  Dig.  §  163 ;   Dec.  Dig.  <S=>100(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alteration.] 

A{^>eal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fulk,  Judge. 

Action  by  Adolphlne  Fletcher  Terry  and 
another  against  the  Southwestern  Surety 
Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  at^)eals.  Reversed,  and 
cause  dismissed. 


This  appeal  Is  from  a  Judgment  against  it 
as  surety  upon  a  contractor's  bond  Cor  the 
erection  of  a  slx-atory  building  for  appellees, 
the  owners,  upon  the  northwest  corner  of 
Main  and  Fourth  streets,  In  the  city  of  Little 
Rock. 

On  the  7th  day  of  December,  1911,  Adol- 
phlne Fletcher  Terry  and  Mary  Fletcher 
Drenhan,  the  owners  of  the  property,-  en- 
tered Into  a  contract  with  the  Oklahoma 
City  Construction  Company  to  construct  a 
modern  six-story  fireproof  mercantile  build- 
ing in  two  sections  or  units  thereon. 

The  portion  of  the  building  to  be  first  con- 
structed was  known  as  the  north  three  bays, 
being  about  60  feet  'Yront  on  Main  street, 
which  was  required  to  be  completed  within 
200  working  days  from  the  delivery  of  the 
premises  to  the  contractor.  Tbe  second  por- 
tion, the  south  two  bays  being  about  40  feet 
front  on  Main  street  and  adjoining  the  first 
portion,  was  to  be  completed  within  120  days. 
The  owners  had  prevlonsly  entered  Into  a. 
contract  of  lease,  with  the  Gus  Blass  Dry 
Goods  Company,  and  let  to  them  for  a  period 
of  years  the  building  they  then  occupied, 
which  was  on  the  site  where  the  new  build- 
ing was  to  be  erected  and  agreeing  to  erect 
a  modem  department  store  building  on  It 
and  the  adjacent  40  feet  to  the  south.  At 
the  time  possession  could  not  be  obtained 
of  the  south  40  feet  occupied  by  the  Pfelfer 
Clothing  Company,  necessitating  the  erection 
of  the  new  bnilding  in  two  units,  the  first 
unit,  the  north  60  feet,  being  required  com- 
pleted without  regard  to  whether  posseesiom. 
could  be  obtained  of  the  ground  for  the  build- 
ing of  the  second. 

The  Oklahoma  City  Construction  Company 
on  the  18th  day  of  December,  1911,  executed 
a  bond  to  the  owners  In  the  sum  of  195,000 
for  the  faithful  performance  of  Its  contract 
with  the  appellant,  the  Southwestern  Sure- 
ty Insurance  Company,  as  surety  thereon; 
the  condition  of  the  bond  being  as  follows: 

"Whereas,  the  said,  the  Oklahoma  City  Con- 
struction Company,  has  on  the  day  of  the  date 
of  these  presents,  executed  and  entered  into  a 
certain  contract  for  the  erection  of  certain 
buildings  in  said  contract  described,  which  con- 
tract is  hereto  annexed;  Now,  if  tlie  said  the 
Oklidioma  City  Construotion  Compaxiy  shall 
well  and  truly  perform  and  fulfill  all  and  every 
the  covenants,  conditions,  stipulations  and  agree- 
ments in  said  contract  mentioned  to  be  per- 
formed and  fulfilled  and  any  alterations  and  ad- 
ditions to  said  contract,  provided  such  altera- 
tions and  additions,  if  any  such  be  made,  studl 
not  exceed  in  extra  cost  the  sum  of  $16,0()0,  we, 
the  said  surety,  hereby  expressly  waiving  all 
rights  to  be  notified  of,  or  by  any  further  act  to 
give  our  assent  to,  such  alterations  and  addi- 
tions, and  acknowledging  ourselves  to  be  bound 
unconditionally  for  tlie  faitliful  pcrfoimance  of 
said  contract  and  of  such  alterations  and  addi- 
tions within  tlie  limit  of  said  contract  price  and 
of  such  extra  cost  aforesaid,  and  shall  keep  the 
said  Adolpliine  Fletclicr  Terry  and  Mary  Fletch- 
er harmless  and  IndcmniGed  from  and  against 
all  and  every  claim,  etc.,  •  *  •  then  this  ob- 
ligation shall  be  void,  otherwise  the  same  shall 
remain  in  full  force  and  virtue." 
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After  the  contractor  began  work  making 
tbe  tonndation  for  the  north  60  feet  of  the 
building,  he  had  to  saspeaiA  because  of  litiga- 
tion with  the  Pfelfer  Clothing  Company 
about  possession  of  the  8lt&  Tbe  name  of 
the  contractor  was  changed  to  D.  H.  Shenk 
Constmctlon  Company.  The  first  unit  or 
north  60  feet  of  the  building  wafi  completed 
in  Jannaiy,  1913,  and  fall  settlement  made 
with  the  contractor  therefor,  and  for  all 
extra  work  done  during  the  month  of  March, 
1918.  Meanwhile  possession  had  been  ob- 
tained of  the  remainder  of  the  site  and  work 
begnn  upon  the  constj-actlon  of  the  second 
nnft  In  the  early  part  of  July,  1913,  D.  H. 
Sbenk,  tbe  president  of  tbe  construction 
company,  contractor,  was  Injured  whUe  en- 
gaged npon  another  building  in  the  city  and 
died  on  July  21st  About  that  time  the  con- 
struction company  Busi)ended  work  on  the 
building,  being  unable  financially  to  proceed 
with  It,  and  the  bond  company  was  notified 
and  requested  to  take  charge  and  complete 
the  work,  which  It  declined  to  do  and  the 
owners  thereuiKin  completed  same. 

This  suit  Is  brought  by  the  owners  against 
the  construction  company  and  the  bond  com- 
pany to  recover  the  damages  alleged  to  haye 
been  caused  the  owners  by  the  contractor's 
abandonment  of  the  work  and  failure  to  com- 
plete the  contract  and  pay  off  and  discharge 
the  claims  for  liens  asserted  against  the 
building.  The  contractor  did  not  answer, 
but  the  bond  company  answered  denying  that 
the  contractor  had  abandoned  the  work  be- 
fore completion,  that  the  owners  made  de- 
mand upon  it  to  complete  the  building,  and 
that  it  had  refused  to  do  so,  and  alleged  it 
was  discharged  from  liability  as  surety  be- 
cause the  parties  had  changed  tbe  contract 
without  notice  to  It  for  tbe  construction  of  a 
ox-story  building  as  contracted  for  and 
erected  a  seven-story  building  instead;  sec- 
ond, that  substantial  alterations  were  made 
in  the  work,  changing  th^  original  contract 
in  a  material  manner  without  a  written  or- 
der Of  the  architect;  third,  because  the  Gus 
Blass  Dry  Goods  Company  without  the  sure- 
ty's knowledge  or.  assent  was  made  a  party 
to  the  contract;  fourth,  because  tlie  owners 
had  paid  the  contractor  more  than  85  per 
cent  of  the  value  of  the  work  as  it  progress- 
ed and  did  not  retain  the  15  per  cent,  as  re- 
quired by  the  terms  of  the  contract  until  tbe 
final  completion  of  the  work;  and,  fifth,  be- 
cause the  alterations  and  additions  had  been 
made  to  the  original  contract  which  were 
largdy  in  excess  in  extra  cost  in  the  sum  of 
flS.OOO,  and  tbe  same  were  made  without  no- 
tice to  the  surety  and  without  its  ooosent. 

It  was  not  disputed  that  the  contractor 
abandoned  the  work  before  the  completion  of 
the  building,  that  the  ownetrs  made  detnand 
upon  the  bond  company  t9  finish  the  building 
which  it  refused,  to  do,  -  and  thereupon  the 
owners  took  possession  and  completed  it,  and 
It  was  Tlrtually  >undispf^t!E»d  that  the-  con- 
txactor  W  not  finanol^iiy  &Us  to  proceed 


with  the  work  at  the  time  of  Ito  abandon-' 
ment  A  vast  amount  of  evidence  was  taken 
as  to  the  kind,  character,  amount,  and  value 
of  extra  work  performed  by  the  contractor, 
and  whether  such  work  amounted  to  altera- 
tions and  additions  to  the  principal  contract, 
or  was  independent  and  additional  thereto 
not  c<mt»uplated  by  its  terms;  also,  as  to 
whether  certain  work  was  solely  for  tbe 
benefit  and  convenieoce  of  the. Gus  Blass  Dry 
Goods  Company,  the  lessee,  and  not  included 
within  alterations  and  additions  to  the  build- 
ing contract  The  bond  company  contended 
that  all  items  of  extra  work  were  such  in 
character  as  under  the  terms  of  the  building 
contract,  and  Ite  bond  amounted  to  altera- 
tions and  additions  to  the  contract  Ttie 
owners  contended  that  less  than  J15,000  of 
the  extra  work  was  of  such  character. 

Tbe  evidence  as  to  the  correct  classlflca- 
tl<m  of  the  extra  wdrk  done  by  the  contractor 
was  conflicting  as  to  many  items.  The  orig- 
inal contract  price  of  the  building  was  $136,- 
365,  and  the  owners  had  paid  the  contractor 
to  the  time  of  Mr.  Sbenk's  death  and  the 
abandonment  of  the  work,  $148,552.73,  and 
had  retained  under  the  terms  of  the  contract 
$6,705.30,  making  a  total  for  the  building  of 
$156,258.08,  showing  a  balance  of  $18,903.03, 
paid  the  construction  company  over  and  above 
the  original  contract  price.  The  testimony 
also  shows  that  the  Gus  Blass  Dry  Goods 
Company,  lessee  of  the  building,  took  posses- 
sion before  it  was  completed,  directed  a  num- 
ber of  changes  to  be  made  by  the  contractor. 
Independent  of  tbe  owners,  but  with  their  as- 
sent; that  other  changes  were  made  in  the 
original  plans  under  an  agreement  with  the 
owners,  whereby  tbe  Blass  Company  and  the 
owners  were  to  pay  jointly  the  expense  of  the 
change.  The  Blass  Company  was  charged 
with  about  $0,000  for  extra  work. 

It  Is  admitted  and  the  architect  allowed 
certain  items  of  the  account  of  the  con- 
tractor for  extras  as  being  alterations  and 
additions  to  the  building  contract  amounting 
to  the  sum  of  $14,257.97,  which  Included  the . 
raise  of  the  height  of  the  attic  on  the  sixth 
floor  to  a  seventh  story.  He  allowed  also,  of 
the  extras  claimed  against  the  owners,  cer- 
tain other  Items  In  the  sum  of  $6,046.87, 
classed  as  additional  or  separate  contracts 
with  the  owners  an  allowance  to  compensate 
the  contractor  for  time  lost,  etc.,  that  did  not 
involve  any  alteration  or  change  In  the  build- 
ing contract  He  allowed  the  claim  of  the 
contractor  for  certain  other  extras  against 
the  Gus  Blass  Dry  Goods  Company  in  the 
amount  of  $8,635.30.  Testimony  was  taken 
upon  each  item  of  the  clhim  for  extras. 

In  the  construction  of  the  building  on  tbe 
first  floor,  a.  change  was  n^ade  from  plate 
glass  show  windows  upon  the  property  line 
on  the  front  or  Main  street  side  to  an  arcade 
or  tile  floor  passage,  with  plate  glass  walla 
across  the  front,  making  in  effect  a  doable 
or  box  show  window,  with  plate  glass  on  the 
street  sid^  and  plate  gloss  ,on  tbA  aMe  aast 
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to  the  paasageway,  and  plate  glass  sbow 
windows  on  the  other  aide  of  the  passage- 
way, the  front  of  the  atorerooms,  at  an  addi- 
tional cost  of  more  than  (4,000.  The  con- 
tract required,  and  the  specifications  proTld- 
ed,  for  a  cement  basement  floor  of  one  ln<di 
thickness  of  Portland  cement  and  sand  In 
proportion  on  top  of  a  flve-lnch  thickness  of 
composition  of  Portland  cement,  coarse  sand, 
and  crashed  stone,  which  was  changed  to 
pine  lamber  on  a  three-inch  base  of  composi- 
tion in  the  construction,  at  a  cost  of  more 
than  $2,000.  These  changes  were  made  with 
the  assent  of  the  owners  at  the  suggestion 
of  the  lessee.  Gas  Blass  Dry  Goods  Oompany, 
which  agreed  to  pay  therefor. 
Other  facts  will  be  stated  in  the  opinion. 

J.  W.  &  J.  W.  House,  Jr.,  of  LltUe  Bock, 
for  appellant  W.  L.  &  D.  D.  Terry  and 
Hoore,  Smith,  Moore  &  Trleber,  all  of  Little 
Rock,  for  appellees. 

KIBBX,  J.  (after  stating  the  facts  as 
above).  In  Snodgrass  t.  Sbader,  113  Ark. 
429,  168  S.  W.  667,  the  law  relating  to  the 
discharge  of  a  surety  on  account  of  material 
alterations  in  the  terms  of  a  contract  made 
without  his  consent  was  declared  as  follows: 

"The  courts  have  long  held  that  any  material 
alteration  in  the  terms  of  a  contract,  whereby  a 
surety  is  bound,  discharges  the  surety  if  he  has 
not  consented  to  the  change,  and  this  Is  so  even 
if  the  alteration  be  for  the  benefit  of  the  sure- 
ty; for,  although  the  principals  may  change 
their  contract  to  suit  their  pleasure  or  conven- 
ience, they  cannot  bind  the  surety  thereto  with- 
out his  consent,  and,  as  the  new  contract  abro- 
gates the  old,  the  surety  is  discharged  from  all 
liability  unless  he  has  consented  to  the  altera- 
tion. O'Neal  V.  Kelley,  65  Ark.  650  [47  S.  W. 
409] ;  Singer  Oompany  v.  Boyette,  74  Ark.  601 
m  S.  W.  673,  109  Am.  St  Bep.  1041;  1 
Brandt  on  Suretyship,  §  429 ;  Hubbard  v.  Beilly 
m.  Ind.  App.  19]  98  N.  E.  886:  Warren  v. 
Lyons  [162  Mass.  310,  25  N.  B.  721],  9  L.  B.  A. 
353;  Stem  v.  Sawyer  [78  Vt.  5]  61  Atl.  36  [112 
Am.  St  Rep.  800,  6  Ann.  Gas.  356] :  Miller  v. 
Stewart,  9  Wheat.  702  [6  L.  Ed.  189] ;  Penn  v. 
Collins,  6  Bob.  (La!)  213.  In  Herman  v.  Shel- 
by, 93  Ark.  479  [125  S.  W.  124],  the  court  said : 
'For  a  aur^  will  be  discharged  by  any  material 
and  unauthorized  alteration  of  his  contract,  and 
it  is  immaterial  that  the  principal  assured  the 
obligee  that  the  alteration  would  not  affect  the 
original  contract  or  that  he  failed  to  carry  out 
the  contract  as  altered.'  " 

The  bond  of  the  surety  herein  permitted 
any  alteratimis  and  additions  to  the  con- 
tract not  exceeding  in  extra  cost  the  sum 
of  115,000,  and,  of  course,  the  surety  would 
be  bound  to  the  performance  of  it  so  long  as 
the  alterations  and  changes  made  did  not 
exceed  said  sum,  having  consented  in  ad- 
vance thereto. 

It  is  conceded  that  alterations  and  changes 
within  the  meaning  of  the  contract  were 
made  in  the  said  sum  of  $14,257.97,  allowed 
by  the  architect  and  owners  for  extras.  It 
is  contended  by  an>ellant  that  the  construc- 
tion of  the  arcade  in  the  front  of  the  first 
floor  of  the  building,  instead  of  the  straight 
show  windows,  and  of  the  wooden  floor  In  the 
baMment,  Instead  of  the  cement,  as  provided 


in  the  contract^  won  alterations  within  the 
meaning  of  the  surety^  bond,  and  increased 
the  extra  cost  of  alterattons  beyond  the  said 
sum  of  $16,000  consented  to  and  released  it 
from  liability  thereon.  TJnqneetionably,  the 
arcade  and  the  wooden  basement  floor  were 
not  provided  for,  nor  contemplated  in  the 
making  of  the  contract  and  undeniably  were 
both  constmcted  by  the  contractor  in  the 
erection  of  the  bnildlng  at  the  extra  coat 
spedfled,  and,  although  it  was  done  at  the 
instance  of  the  lessee  who  agreed  to  pay 
the  extra  cost  thereof,  It  was  done  with  the 
assent  of  the  owner,  and,  if  it  was  an 
alteration  within  the  meaning  of  the  bond, 
which  with  the  others  raised  the  extra  cost 
in  excess  of  the  said  snm  of  $15^000,  re- 
leased the  surety. 

The  appellees  insist  that  neither  were 
alterations  within  the  meaning  of  the  con- 
tract but  in  effect  independent  and  addi- 
tional ccmtracts  within  the  doctrine  announce 
ed  by  many  cases  of  other  Jorisdictimui  cited, 
and  our  own  case  of  Hinton  v.  Stanton,  112 
Ark.  207,  165  8.  W.  299.  In  this  case  the 
court  said: 

"The  test  of  materiality  of  the  change  [of  the 
building]  is  this:  'Could  the  owner  have  made  a 
separate  contract  for  the  porta  cochere  and 
could  that  contract  have  been  performed  with- 
out •  *  •  changing  the  contract  which  Nor- 
ris  had  made,  and  upon  which  appellee  was  sure- 
ty? If  this  could  have  been  done,  then  the  con- 
tract for  the  i>orte  cochere  is  an  additional  con- 
tract and  not  a  change  in  the  original  con- 
tract' " 

In  FuUerton  Lumber  Co.  t.  Gates,  89  Mo. 
App.  204,  the  court  said: 

"Without  pretending  to  state  a  rule  applicable 
to  all  cases,  we  will  say  that  wbwe  the  <Ufferemt 
matter  does  not  ocmsist  of  a  change  of  that  pro- 
vided for  or  contemplated  by  the  contract,  out 
is  something  additional  not  included  in  the  con- 
tract then  It  is  an  independent  transaction." 

The  nndispnted  testimony  shows  that  the 
arcade  could  not  be  constructed  independent- 
ly by  another  contractor  during  the  progress 
of  the  work  of  cMistruction  of  the  building 
nor  the  building  completed  without  the  con* 
struction  either  of  the  straight  show  win' 
dows  specified  or  the  substituted  arcade  con- 
sented to,  and  also  that  the  putting  in  of  the 
wood  or  plank  floor  Instead  of  cement  in 
the  basement,  was  a  change  or  alteration  of 
the  floor  construction  required  by  the  con- 
tract and,  although  it  was  shown  the  wood- 
en floor  could  have  been  constructed  by  an- 
other contractor  after  the  cement  floor  wa» 
finished  in  accordance  with  the  specifications, 
it  could  not  have  been  done  without  tearing 
up  and  reconstructing  the  floor,  and  the 
contract  called  for  a  floor  constructed  in 
the  basement  by  the  contractor,  and  could 
not  have  been  performed  without  the  con- 
struction of  the  floor  required  by  the  spedfl- 
cations,  or  one  of  some  other  kind  agreed 
upon.  The  change  from  cement  to  wood  wa» 
necessarily  therefore  an  alteration  within 
the  meaning  of  the  contract  permitting  alter- 
ations not  to  exceed  in  cost  the  sum  of  $15,- 
000,  as  waa  llkevrlae  the  buildlDg  of  the  abwtr 
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windows  in  arcade  style,  ratber  than  wltlt 
straight  front  effect  Nenwirth  v.  MoydsU, 
188  Mo.  App.  467,  174  S.  W.  207. 

In  the  court's  view  of  the  case  as  already 
expressed,  it  becomes  nnnecessary  to  de- 
termine the  several  other  ciuestiona  raised. 
Said  material  alterations,  not  having  been 
consented  to  by  the  surety,  disdiarged  it; 
and  the  Judgment  is,  accordingly,  reversed, 
and  the  cause  dismissed. 


MORGAN  BNGINEERING  CO.  v.  OACHB 

RIVER  drainage:  DIST.  et  aL 

(No.  224.) 

(Supreme  Court  o<  Arkansas.    Blarch  6»  1916.) 

1.  DbAIRS  «=>2(1)  —  BSTABLIBHMKNT  OF  DlB- 
TBICT — VAUDITY — ^DeBCBIPTION. 

Acts  1911,  p.  1245,  i  I,  of  which  establishes 
a  drainage  and  levee  district  with  territory  as 
fixed  by  the  description  therein,  which  descrip- 
tion did  not  close  the  boundaries  of  the  district 
wltlMmt  d(Hng  violence  to  the  plain  and  unequiv- 
ocal language  of  the  statute,  was  void  for  want 
of  a  definite  description  of  the  boundaries. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  J  17;   Dec.  Dig.  «=2(l).] 

2.  CoirsTTTunoMAL  Law  <t=370(l)— Statutes 

— UNCBBTAIHTT — OOBBECnON     BY     COUBTB. 

In  such  case,  where  there  was  nothing  to 
indicate  that  the  defective  description  was  a 
mere  clerical  misprision,  the  court  was  not  jus* 
tified  in  ignoring  tlie  language  actually  used  and 
in  Bubstitnting  entirely  different  words  and  fig- 
ures, as  the  description  of  the  district  was  a 
legislative,  and  not  a  judicial,  function. 

[Ed.  Not&— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  129,  132,  137;  Dec;  Dig. 
«=»70(1).] 

8.  Apfeai.  and  Ebbob  «=9ll95(l)  —  Law  oy 

OASB  —  CONBTBrrCTlOW  OF  FOBUEB  DlSPOSI- 

TioK  — Nkw   Issuxs— "Fubthxb  Pbocebd- 

IHO." 

In  a  contractor's  action  to  enforce  war- 
rants issued  by  a  drainage  district,  in  which 
landowners  intervened,  contesting  the  claim  on 
the  ground  that  the  amount  claimed  was  exces- 
sive, and  that  under  a  repealing  act  the  contrac- 
tor could  only  recover  upon  a  quantum  meruit 
without  challenging  the  validity  of  the  drainage 
district,  and  where  on  appeal  by  both  parties 
the  Supreme  Court  held  that  the  recovery  should 
be  measured  by  the  contract  and  not  on  a 
quantum  meruit  and  reversed  and  remanded  for 
"further  proceedings  in  accordance  with  the 
opinion,"  the  language  "further  proceedings" 
contemplated  a  new  trial  on  the  issues  that 
might  be  presented,  and  did  not  foreclose  in- 
quiry into  the  validity  of  the  contract  follow- 
ing the  invalidity  of  the  act  establishing  the  dis- 
trict es  the  language  on  the  former  appeal  was 
not  applicable  to  the  changed  issues. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  |  4661;  Dec.  Dig.  «s> 
1195(1).] 

4.  Appkai.  and  Ebbob  «=»1195(1)  —  Subse- 

QXTENT  Appkal— Law  of  Case. 

The  law  of  a  former  appeal  is  binding  and 
is  the  law  of  the  case  where  the  testimony  on  a 
second  trial  is  sntwtantially  the  same  as  on  the 
first  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C3ent  Dig,  |  4661;  Dec.  Dig.  <8=> 
1195(1).] 


6.  CoNBTrrnnoNAi.  Law  «=>290(1)  — Drainb 
«=»2(1)  —  Eminent  Dohain  «=>71  —  Ditb 
Pbooebb  of  Law— Dbainaoe  Law— (Juba- 
TTYB   AoT  —  Takikq   Pbopebt*   WiTHOtrr 

COKFimBATION. 

Acts  1911,  p.  1245,  establishing  a  drainage 
and  levee  district,  being  invalid  for  want  of  a 
definite  description  of  the  boundaries  and  con- 
tracts by  the  district  being  void,  the  defect  could 
not  be  cured  by  Acts  1913,  p.  512,  puriwrting 
to  abolish  the  district  and  directing  a  levy  upon 
the  lands  intended  to  be  l>enefited  for  the  prelim- 
inary ezi)enses  incurred  imder  the  contract  with 
plaintiff,  as  it  was  not  ^thin  tlie  power  of  the 
Legislature  to  validate  contracts  of  the  district 
or  to  make  the  preliminary  expenses  incurred 
under  such  void  contracts  liabilities  against  the 
land  Included  in  the  proposed  district  as  to  do 
BO  wonld  be  a  taking  of  property  of  the  owners 
without  due  process  of  law  and  without  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  CTbnstltution- 
al  Law,  Cent  Dig.  M  871,  874,  875;  Dec.  Dig. 
«=»290(1) :  Drains,  Cent  Dig.  f  17;  Dec.  Dig. 
i3=3i2(1)  ;  Eminent  Domain,  Cent  Dig.  {§  ISCX' 
187;    Dec.  Dig.  «=»71.] 

Appeal  from  Circuit  Court  (Tralghead 
County;  J.  F.  Qantney,  Jadg& 

Action  by  the  Morgan  Engineering  Ooai- 
pany  against  the  CaiCbe  Blver  Drainage  Dis- 
trict and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Bee,  also,  172  S.  W.  1020. 

The  Legislature  of  1911  passed  an  act 
creating  the  Cache  Rlrer  drainage  district 
(Act  No.  467,  Acts  of  1911,  p.  1245),  section  1 
Of  wMdj  provides: 

"A  drainage  and  levee  district  is  hereby 
*  *  *  established  in  the  counties  of  Craig- 
head, Jackson,  and  Lawrence  to  consist  of  and 
contain  all  tliat  territory  in  said  counties  in- 
cluding and  bounded  by  the  following  lines: 

"Commencing  at  the  north  boundary  line  of 
Graighead  county  at  a  point  where  section  line 
between  sections  3  and  4  intersects  the  said 
boundary  lines;  thence  south  on  said  section 
line  between  sections  3,  4,  and  9,  and  10,  16 
and  15,  21  and  22,  28  and  27,  S3  and  34,  town- 
ship 15  north,  range  8  east,  to  where  it  intersects 
the  south  bonndary  line;  thence  west  on  said 
township  Une  to  the  northeast  corner  itf  section  1, 
township  14  north,  range  2  east;  thence  soutli 
on  range  line  to  south  line  of  section  IS,  town- 
ship 14  north,  range  3  east ;  thence  east  1  mile 
to  the  southeast  corner  of  section  18;  thence 
south  on  section  line  betwen  sections  19  and  20, 
29  and  30,  31  and  32,  to  the  south  township 
line;  thence  west  on  said  township  line  to  St 
Louis  Southwestern  Railroad  Company ;  thence 
in  a  southwesterly  direction  along  said  railroad 
to  the  sontheast  comer  of  section  12,  township 
13  north,  range  2  east ;  thence  west  on  south 
section  line  of  said  section  12,  and  on  section 
lines  between  sections  11  and  14,  10  and  15,  9 
and  16,  8  and  17  and  18,  to  where  it  intersects 
range  line  between  ranges  1  and  2;  thence 
south  on  said  range  line  to  south  boundary  line 
of  Craighead  county ;  thence  west  on  south 
boundary  line  of  Craighead  county  to  the  south- 
west corner  of  said  county ;  thence  west  on  the 
south  boundary  line  of  township  13  to  range 
line  between  ranges  2  and  3,  Jackson  county; 
thence  north  on  said  range  line  Intersecting  the 
boundary  line  between  Lawrence  and  Jackson 
counties,  to  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company ;  thence  in  a  north- 
easterly direction  with  the  railroad  to  where  it 
intersects  township  line  between  townships  15 
and  16  N.  R.  L.  east  in  Lawrence  county; 
thence  east  on  said  township  line  to  the  norUi- 
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west  corner  of  Craighend  county ;  thence  east 
on  the  north  boubdary  line  of  said  Craighead 
count;  to  the  point  of  beginning." 

The  board  of  directors  of  the  district  en- 
tered Into  a  contract  with  the  appellant  to  do 
the  engineering  work  for  the  district.  The 
appellant  entered  upon  the  work  under  this 
employment  and  contlnaed  as  the  engineer 
of  the  district  until  the  general  assembly  of 
1913  repealed  the  act  of  1911  referred  to 
above.  See  Acts  191S,  p.  612.  The  appellant 
held  warrants  for  Its  services,  Issued  by  the 
board  of  directors  on  the  treasurer  of  the  dis- 
trict tor  the  sum  of  $15,652,  which  It  presents 
ed  to  the  county  court  of  Craighead  county, 
pursuant  to  the  provisions  made  by  the  re- 
pealing act  of  1913.  It  set  up  Its  contract, 
alleged  that  it  performed  the  work,  which 
had  been  liquidated  by  the  issuance  to  It  of 
the  warrants  covering  the  sum  above  claim- 
ed, and  asked  that  these  warrants  be  allowed 
and  paid. 

Certain  landowners  Intervened  and  con- 
tested appellant's  claim  on  the  ground  that 
the  amount  claimed  under  the  contract  was 
excessive,  and  that  under  the  repealing  act 
appellant  could  only  recover  npon  quantum 
meruit.  The  county  court  reduced  appellant's 
claim,  and  It  appealed  to  the  circuit  court. 
The  cose  was  there  tried  before  a  Jury,  and 
from  a  Judgment  rendered  In  the  circuit  court 
both  parties  appealed  to  this  court  So  this 
is  the  second  appeal.  Morgan  Engineering 
Co.  v.  Cache  River  Drainage  District,  172  S. 
W.  1020. 

On  the  former  appeal  we  stated  the  issues 
between  the  respective  parties  as  follows: 

"It  is  the  contention  of  the  drainage  district 
that  under  the  terms  of  the  repealing  act  the 
engineering  company  could  recover  only  sudi 
compensation  as  the  jury  might  find  reascmable ; 
on  the  other  hand,  the  en^eering  company  con- 
tends that  its  compensation  should  be  measured 
by  the  terms  of  the  contract,  and  that,  having 
done  all  of  the  preliminary  work  required  under 
die  act,  it  was  entitled  to  recover  from  the 
drainage  district  2  per  cent,  of  the  estimated 
cost  of  construction  of  the  whole  work." 

We  held  on  the  former  appeal  that  the  com- 
I>en8atlon  of  the  appellant  should  be  meas- 
ured by  the  terms  of  the  contract,  and  not 
upon  quantum  meruit.  The  court  reversed 
and  remanded  the  cause  for  errors  In  the 
trial  court's  instructions,  which  resulted  tu 
an  erroneous  verdict.  In  the  opinion  we 
prescribed  the  correct  rule  fOr  ascertaining 
the  amount  due  appellant  and  remanded  the 
cause  for  "further  proceedings  in  accordance 
with"  the  opinion. 

On  retrial  the  interveners,  by  leave  of  the 
court,  filed  additional  exceptions  to  the  claim 
of  appellant,  setting  up  that  the  original  act 
creating  the  drainage  district  was  void  for 
uncertainty.  In  that  the  metes  and  bounds  set 
forth  In  the  act  did  not  describe  any  par- 
ticular territory ;  and  the  Interveners  alleged 
that  the  board  of  directors  therefore  had  no 
authority  to  enter  into  a  contract  with  the 
engineering  company,  and  that  consequently 
there  was  no  Uea  existing  on  the  lands  of  the 


interveners,  and  that  the  liGgfelatore  had  no 
power  to  fix  a  Uen  on  the  same. 

Substantially  the  same  testimony  was  ad- 
duced at  the  last  trial  as  In  the  first,  and  In 
addition  Morgan,  an  expert  engineer,  testified 
In  part  as  follows: 

"The  description  of  the  boundaries  of  tiie 
Cache  River  drainage  district,  as  given  in  Act 
No.  457  of  the  Special  Acts  of  1911,  containa 
a  typographical  error  in  this  way:  The  act 
states:  "Thence  west  on  south  boundary  line  of 
Craighead  county  to  the  southwest  corner  of 
said  county;  thence  west  on  the  south  bound- 
ary line  of  townstiip  13  to  range  line  between 
ranges  2  and  3,  Jackson  county.'  Now  that 
figure  '3'—  If  the  figure  "S'  were  read  a  figure 
'1,'  the  entire  description  would  be  made  intel- 
ligible, because  the  act  reads  further:  'Thence 
north  on  said  range  line  intersecting  the  bound- 
ary line  between  Lawrence  and  Jackson  coun- 
ties'— ^which  call  would  be  properly  carried  out 
by  changing  the  figure  '8'  to  a  figure  '1,'  but  it 
is  not  properly  carried  out  by  leaving  the  figure 
'3,'  because  in  the  latter  case  the  line  is  carried 
to  a  point  that  does  not  touch  Lawrence  cotmty." 

He  was  asked,  "What  county  would  It 
touch?"  and  answered,  "Independoice 
county." 

The  appellant  presented  the  following  re- 
quests for  declarations  of  law: 

"First  That  all  matters  and  questions  which 
were  made  or  might  have  heen  made  on  the  for* 
mer  trial  cannot  be  properly  made  here,  but 
that  this  proceeding  must  relate  solely  to  mat- 
ters left  open  by  the  opinion  of  the  Supreme 
Court 

"Second.  That  the  act  of  1913,  repealing  the 
act  creating  the  Cache  River  drainage  district 
is  more  than  a  curative  act,  and  is  in  fact  a 
legislative  levy  against  the  lands  included  in  the 
assessment  and  that  such  a  levy  is  valid  re- 
gardless of  any  imperfection  or  infirmity  in  the 
description  in  the  original  act" 

The  court  refused  these  requests,  and,  over 
the  objection  of  ai^Uant,  made,  among 
others,  the  following  findings  of  fact: 

"Third.  The  act  of  1911  is  void  for  uncer- 
tainty. 

"Fourth.  There  is  nothing  in  the  repealing 
act  which  in  any  manner  attempts  to  cure  any 
defect  in  the  original  act" 

— and  declared  the  law  to  be  that  the  act 
creating  the  Cache  River  drainage  district 
"Is  void  for  failure  to  define  the  boundaries 
of  the  district  with  certainty,  and  that  the 
act  of  1913,  repealing  the  above-mentioned 
act  does  not  cure  the  uncertainty  of  said 
original  act,"  and  rendered  a  Judgment  In 
favor  of  the  appellees,  from  which  aiqpellant 
has  duly  prosecuted  this  appeal. 

Allen  Hughes,  of  Memphis,  Tenn.,  tor  ap- 
pellants. Hawthorne  &  Hawthorne,  of  Jones- 
boro,  and  D.  K.  Hawthorne,  of  Little  Rock, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
abovej.  [1]  1.  In  Its  oidnlon  the  learned 
trial  court  states  as  follows: 

"The  act  of  1911  is  void  for  want  of  a  definite 
description  of  the  boundary  of  said  district  Aa 
examination  of  the  public  maps  and  surveys  ot 
the  state  will  show  that  there  is  no  possible  cer- 
tain way  of  closing  the  boundaries  of  said  dis- 
trict without  doing  violence  to  the  plain  and  un- 
equivocal words  used  in  the  statute.  Tt  is 
doubtful  whether  it  was  intended  by  the  statute 
to  use  ai  a  boundary  the  range  line  between  2 
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and  8  in  Jackson  county,  2  and  1  in  Jackaon 
GOuntT,  or  1  east  and  1  west,  betwe«n  Jackson 
and  Craighead  counties.  It  is  certain  that  if 
the  range  line  between  2  and  8  in  Jackson  coun- 
ty is  followed  nortii  that  no  point  on  the  Iron 
Mmmtain  Railway  can  be  readied.  Jt  f(^ows 
tliat  th«  attempted  description  of  the  drainage 
district  ia  Toid  for  uncertainty.  Therefore  no 
act  or  contract  of  the  directors  would  have  any 
Tftlidity.  The  repealling  act,  treated  as  a  cnra- 
ti-Te  act,  does  not  attempt  to  make  «ertain  the 
boundaries  of  the  district,  and  as  a  curative 
act  can  do  no  more  than  cure  irregularities. 
The  Liegislature  would  be  without  power  to  cre- 
ate a  drainage  district  having  no  bonndaries; 
therefore  the  repealing  act  would  not  cure  the 
Toid  act  referred  to." 

These  conclusions  of  the  learned  trial  Judge 
are  correct,  and  we  hereby  adopt  and  approve 
them  as  our  own. 

In  Ferrell  t.  Keel,  105  Ark.  380-39%  151 
S.  W.  266,  274,  this  court  had  under  review 
an  act  creating  a  certain  levee  district,  In 
which  the  boundaries  of  the  district  were  not 
any  more  accurately  defined  than  they  are 
in  the  present  case.    In  that  case  we  said: 

"We  understand  the  law  to  be  that,  when  the 
Legislature  creates  a  levee  or  other  improve- 
ment district,  it  must  define  its  boundaries  with 
certainty,  or  provide  for  the  same  being  done  by 
some  other  agency.  The  Legislature  undertook 
to  define  the  linuts  of  this  district  We  have 
carefully  considered  the  act,  and  hold  that  it 
fails  to  define  the  limits  of  the  district  with 
sufficient  certainty  to  determine  what  lands  are 
included  therein." 

Then,  after  setting  out  the  defects,  the 
conrt  oonttnues: 

"There  are  other  defects  in  the  description, 
but  we  do  not  discuss  them,  as  those  already 
mentioned  are  sufficient  to  defeat  the  act  for  un- 
certainty in  the  description  of  the  territory  pro- 
posed to  be  embraced  therein.  We  hold  the  act 
invalid  for  this  reason." 

So  here. 

[2]  Oounsel  for  a];^)eUant  says: 

"The  act  calls  for  the  range  Une  between  2 
and  3  running  to  south  line  of  Lawrence  coun- 
ty. That  line  does  not  run  to  the  monument 
named.  No  range  line  between  3  and  any  other 
township  whatever,  And  no  range  line  between 
2  and  any  other  township  whatever  except  1 
would  reach  the  south  line  of  Lawrence  county. 
No  other  range  line  in  the  district  would  do 
so.  We  cannot  make  the  call  mean  anything 
without  making  it  mean  the  range  line  between 
1  and  2,  and  so  construed  it  harmonizes  with 
the  remainder  of  the  description." 

TO  make  such  a  radical  change  in  the  lan- 
guage of  an  act  of  the  Legislature  as  is  here 
pointed  out  In  order  to  make  certain  the 
description  of  the  boundaries  of  an  improve- 
ment district  is  purely  a  legislative,  and  not 
a  judicial,  function.  There  is  nothing  to  in- 
dicate that  the  defective  description  was  a 
mere  clerical  misprision,  and  we  find  no  au- 
thority in  any  of  the  canons  of  construction 
that  would  Justify  us  in  substituting  entirely 
different  words  and  figures  for  those  actually 
used  by  the  Legislature  In  order  to  effectuate 
what  we  might  conceive  to  be  the  legislative 
purpose.  To  do  so  would  be  to  ignore  the 
language  actually  employed  by  the  Legisla- 
ture and  to  suhatltnte  therefor  our  own. 
The  intention  must  be  gathered,  mainly,  from 
the  language  of  the  act  itselil    State  7.  Lan- 


cashire Ins.  Oa,  66  AA.  466,  472.  61  S.  W. 
633,  45  lik  B.  ▲.  848. 

[3,  4]  II.  In  reverslhg  the  case  on  the  for* 
mer  appeal  we  said: 

"The  court  should  have  taken  proof  (tf  the 
value  of  the  service*  under  the  contract  which 
had  been  performed  by  the  engineering  company 
at  the  time  the  repealing  act  was  passed  and 
should  have  found  for  the  engineering  company 
for  that  amount." 

Oounsel  for  appellant  contends  that  the 
circuit  court  was  foreclosed,  on  the  last  trial, 
by  the  al>ove  language,  from  inquiring  into 
the  validity  of  the  contract,  because  such 
language  was  an  adjudication  of  the  binding 
effect  of  the  contract,  and  that  appellees  are 
bound  by  the  above  language  under  the  doc- 
trine that  such  language,  whether  right  or 
wrong,  was  the  "law  of  the  case."  And  he 
dtes  numerous  authorities  upon  which  he 
relies,  among  others,  the  following:  Scott  v. 
Fowler,  14  Ark.  427 ;  Yell  v.  OuUaw,  14  Ark. 
621;  HoUlngsworth  v.  McAndrews,  79  Ark. 
185,  95  S.  W.  485;  National  Surety  Co.  v. 
Long,  85  Ark.  158, 107  S.  W.  384 ;  KaUway  v. 
York,  92  Ark.  554,  123  S.  W.  376;  Lewis  v. 
Jones,  97  Ark.  147,  133  S.  W.  5^96. 

These  decisions  but  annoimce  and  adhere 
to  the  rule  that  where  an  issue  has  been 
raised  in  the  court  below  and  has  been  finally 
adjudicated  on  appeal  to  the  Supreme  CJourt, 
the  same  issue  cannot  be  re<%)ened  on  another 
trial  In  the  circuit  court,  and  that  where  a 
cause,  on  the  former  appeal,  la  reversed  and 
remanded  for  a  new  trial,  if  there  was  not 
^any  material  change  in  the  second  trial  from 
the  testimony  and  facts  established  in  the 
first  trial,  the  principle  of  law  announced  as 
applicable  to  those  facta  in  the  first  trial 
most  also  prevail  in  ttie  second,  even  though 
this  court  should  conclude  on  the  second  ap- 
peal that  the  principles  of  law  announced  on 
the  first  appeal  were  erroneous.  Lewis  v. 
Jones,  supra;  Westerfeld  v.  New  York  Life 
Ins.  Oo.,  157  OaL  839,  107  Pac.  699. 

But  this  doctrine  can  have  no  application 
here  for  the  reason  that  on  the  former  appeal 
the  judgment  was  reversed  because  the  conrt 
erred  in  its  instructions  to  the  jury,  and  the 
case  was  remanded  with  directions,  not  "to 
render  Judgment  In  accordance  with  the  oplur 
ion,"  but,  for  "farther  proceedings  In  accord- 
ance with  the  opinion."  There  is  a  marked 
distinction  between  the  two.  "B\irther  prtv 
ceedlngs"  contemplated  that  there  was  to  be 
a  new  trial  on  the  issues  that  might  be  pre- 
sented, and  {h&t  proof  might  be  Introduced 
on  these  Issnes.  The  order  was  in  effect  a  re- 
mand for  a  new  trial  in  general.  Of  course, 
all  further  proceedings  that  were  to  be  had 
were- to  be  in  accord  with  the  opinion,  and 
if  the  issues  on  the  second  trial  and  the  tes- 
timony remained  substantially  the  same,  then 
the  appellant  would  have  been  entitled  to  a 
judgment  for  the  value  of  its  services  under 
the  terms  of  the  alleged  contract  under 
which  It  claimed,  computed  tn  the  manner 
directed  by  this  court  In  Its  opinion  on  the 
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former  appeal  But,  as  was  said  In  St  Lou- 
Is,  Iron  Mountain  t  Southern  Ry.  Oa  t. 
Xork,  supra: 

"The  finding  of  facts  upon  the  former  appeal 
cannot  be  binding  as  to  the  finding  of  the  facts 
m  this  second  trial,  because  the  testimony  on 
the  second  trial  might  be  different  from  or  addi- 
tional to  that  given  on  the  first  trisL  But  the 
principles  of  law  determined  and  announced 
upon  the  former  appeal  are  binding,  and  must 
stand  as  the  law.  of  this  case:  and  if  the  tes- 
timony upon  this  second  trial  is  substantially 
the  same  as  on  the  first  trial,  then  the  former 
decision  of  this  court  upon  all  questions  of  law 
involved  in  this  case  must  be  followed  on  this 
appeaL" 

In  the  case  of  HolUngsworth  v.  McAn- 
drews,  supra,  relied  on  by  appellant,  "the 
cause  was  not  reversed  and  remanded  for 
new  trial  or  for  further  proceedings,  but 
'with  tnstractions  to  the  lower  conrt  to  ren- 
der Judgment  in  accoi-dance  with  the  opin- 
ion.' " 

The  rale  of  law  which  controls  here  is  as 
follows: 

"When  on  an  appeal  or  writ  of  error  a  cause 
is  reversed  and  remanded  for  new  trial  the  case 
stands  as  if  no  action  had  been  taken  by  the 
lower  court.  If  the  facts  developed  on  second 
trial  remain  the  same  as  they  were  on  the  first 
trial,  the  lower  court  must  be  governed  in  ap- 
plying the  law  to  the  facts  by  the  principles  an- 
nounced by  this  conrt  in  that  case  as  control- 
ling. If  the  facts  are  different,  then  the  lower 
court  may  apply  a  different  rule  of  law." 

Now,  on  the  first  trial  the  appellees  (inter- 
veuers)  did  not  challenge  the  validity  of  the 
drainage  district,  and  they  Introdaced  no  evi- 
dence to  show  that  the  district  was  Invalid, 
llieir  contention  was  that  under  the  act  abol- 
ishing the  district  the  appellant  should  be  al- 
lowed to  recover  only  such  compensatloa  as 
the  Jury  might  find  reasonable.  They  did  not 
directly  call  in  issue  appellant's  contract,  but 
only  claimed  that  it  was  not  entitled  to  re- 
cover under  it  On  the  last  trial  the  issues 
were  entirely  changed.  By  permission  of  the 
court  the  appellees  were  permitted  to  put 
forth  an  entirely  new  defense  to  appellant's 
claim,  and  to  set  up  that,  the  district  being 
void  lor  uncertainty,  the  directors  had  no  au- 
thority to  enter  into  a  contract  with  appel- 
lant, and  that  therefore  su(di  contract  was 
void,  and  that  appellant  was  not  liable  at 
all,  and  they  introduced  evidence  to  sustain 
their  contention.  Thus  the  issues  and  the 
facts  on  the  last  trial  were  entirely  different 
from  what  they  were  on  the  former  api)eal, 
and  hence  what  was  said  by  us  in  the  former 
opinion  as  to  the  contract  and  its  binding  ef- 
fect would  not  be  the  law  applicable  to  the 
changed  issues  and  facts  as  discovered  by 
this  recOTd. 

[f]  III.  Counsel  for  appellant  contends 
that,  although  all  the  prior  proceedings  were 
invalid,  yet  the  General  Assembly  had  power 
to  pass  the  act  of  1913  abolishing  the  district 
and  directing  a  levy  upon  the  lands  Intended 
to  be  benefited  for  the  preliminary  expenses 
incurred  under  the  alleged  contract  with  the 


appellant,  and  that  the  act  levying  the  assess- 
ment for  this  purpose  adopted  the  descrip- 
tion of  the  lands  as  assessed,  and  that  there- 
fore this  latter  act  was  not  void  tor  uncer- 
tainty—-citing  Board  of  Dnntwr,  lOT  Ark.  286, 
156  S.  W.  68 ;  Fellows  v.  MCHaney,  113  Ark. 
363,  371,  168  S.  W.  1099;  Thlbault  v.  Mo- 
Haney,  177  S.  W.  877.  We  cannot  agree  with 
this  contention  of  counsel,  for  the  act  of  1911, 
purporting  to  create  the  Cache  River  drain- 
age district,  as  we  have  seen,  was  void  ab 
initio  because  of  the  uncertainty  In  the  de- 
scription of  the  boundaries  of  such  district 
In  the  cases  cited  by  appellant  to  support  its 
contention  the  acts  creating  the  districts  were 
valid  acts,  and  the  districts  were  therefore 
legally  brought  into  existence,  and  there  was 
authority  for  incurring  the  preliminary  ex- 
penses In  forwarding  and  promoting  the  Im- 
provement contemplated.  But  such  was  not 
the  case  here. 

The  act  of  1913  did  not  purport  to  and 
could  not  cure  the  defects  of  description  in 
the  act  of  1911  that  rendered  the  so-called 
Cache  Elver  drainage  district  void  lor  uncer- 
tainty ;  and  it  was  not  within  the  power  of 
the  Legislature  of  1913  to  vaUdate  contracts 
made  with  those  acting  in  the  capacity  of  di- 
rectors of  a  district  that  never  had  in  fact 
any  existence  and  to  make  the  preliminary 
expenses  Incurred  under  these  void  contracts 
liabilities  against  the  lands  included  in  the 
proposed  district  To  do  this  would  be  tak- 
ing property  of  the  appellees  and  other  land- 
owners without  due  process  of  law  and  with- 
out compensation. 

It  follows  that  the  conrt  did  not  err  in  re- 
fusing appellant's  request  for  declarations  of 
law,  and  did  not  err  in  the  findings  of  fact 
and  declarations  of  law  made  by  It,  and  its 
Judgment  In  favor  of  the  appellees  Is  correct; 
and  must  therefore  be  affirmed. 


ROSB  V.  STATB.     (No.  226.) 
(Supreme  Court  of  Arkansas.    Ma»di  6,  1916.) 

1.  Indictment  and  Infobuation  «=9l91(8)— 

INCLUDBD     OFMNSES    —    RaPB    —    CaENAI, 
KN0WI.EOGB. 

The  offense  of  carnally  knowing  a  female 
under  the  age  of  16  years,  prohibited  by  Kitbys 
Dig.  8  2008,  IS  an  -'included  offense"  of  rape,  as 
defined  by  section  2005,  and  conviction  thereof 
may  be  had  under  an  indictment  for  rape  under 
section  2413,  permitting  conviction  of  lesser  in- 
cluded offense  under  indictment  for  the  greater 
offense  consisting  of  different  degrees. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  616;    Dec.  Dig. 

2.  Rape  <S=»62(1)— SumcnsNCY  of  Evidence. 

'That  the  prosecutrix  was  asked  leading 
qnestions,  that  she  wavered  in  her  testimony, 
and  that  her  story  was  improbable  went  only  to 
her  credibility  as  a  witness,  and  did  not  show 
that  the  evidence  was  insuificient  to  sustain 
a  conviction  for  carnally  knowing  her, 

x,.[^'^„\,^'"^~^'*'  °*-^*^  cases,  see  Rape,  Cent 
Dig.  §§  71,  72,  76;  Dec  Dir«==>52(i).r 
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8.  GBDUirAi.  IiA.w  ^s>1150(2, 4)^-QT7X8noNa 

VOK  Jxmx— QUDIBILITT  OV  WITHBaSES. 
The  credibility  of  witneBses  and  weight  ot 
their  testimcHiy  in  a  prosecution  for  rape  ia  for 
the  Jury. 

[EA.   Nota— For   other   cases,    see   Criminal 
liftw.  Cent.  Die.  {{  8076,  3077;   Dee.  Dix.  «=» 
UB»C2.4).J 
4.  Cbiuihai.  Law  ^=3553  —  Wmrassss— Dv- 

mes  or  Jubt. 

The  jary  in  a  prosecntlon  for  rape  is  not 
required  to  accept  testimony  of  a  witness  in 
toto,  or  reject  it,  but  it  must  accept  such  por- 
tiona  aa  it  beeves,  and  discard  the  remainder. 

[Ed.    Note.— For   other    cases,   see    Criminal 
Law,  Gent.  Dig.  |  1252 ;   Dec.  Dig.  <8=>553.] 
6.  Rapk  «=962(1)— Evidence— Sdfficiency. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  carnally  knowing  a  female  under  the  age 
of  16  years. 

[Ed.  Not*.— For  other  cases,  see  Bape,  Cent 
Dig.  K  71,  72,  76;   Dec.  Dig.  «=»52(1)1 

&  Cbikcnai.  Law  «:»726,  1187(2)— APPHAii— 

iRVirxD  Bbbob. 

Where  defendant's  attorney  argued  that 
there  was  no  evidence  that  the  prosecutrix  was 
Ktnroed  to  an  orphans'  home  <m  account  ot 
•base  bv  defaadant's  family,  it  was  not  pre}- 
ndidal  for  the  state's  attorney  to  argue  tiiat  be 
could  have  shown  that  fact  but  for  defendant's 
objo^tions ;  that  being  provoked,  and,  if  errone- 
ous, invited,  and  not  groond  toe  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1681,  8009;  Dec.  Dig.  <8=> 
726,  1137(2).] 

^peal  from  Circuit  Court,  Conway  Coun- 
ty; M.  L.  Davis,  Judge. 

Blcbard  Rose  was  indicted  for  rape,  and 
was  Mmvlcted  of  carnally  knowing  the  prose- 
cntrlx,  and  be  aiveftls-    Affirmed. 

Edward  Cordon  and  Sellers  &  Sellers,  all 
of  Uorrllton,  for  appellant.  Wallace  Davis, 
Atty.  (Sen.,  and  Hamilton  Moses,  Aast  Atty. 
O^  for  the  State. 

HART,  J.  Appellant  was  Indicted  for  the 
oTTense  of  rape  upon  a  female  under  the  age 
of  16  years,  and  convicted  of  the  offense  of 
carnally  knowing  her,  under  section  2008  of 
Klrby's  Digest.  From  a  Judgment  of  convic- 
tion, he  has  duly  prosecuted  an  appeal  to 
this  court. 

[1]  It  is  insisted  by  counsel  for  appellant 
that  the  offense  of  which  be  was  found  guilty 
Is  not  in  a  degree  of  or  Included  by  the  one 
for  which  he  was  Indicted  as  provided  by  seo- 
tlon  2418  of  Klrby's  Digest 

Ve  have  decided  that  an  indictment  for 
rape  of  a  female  under  the  age  of  16  years 
will  sustain  a  convlctliHi  of  carnal  abuse; 
the  dlflTerence  between  the  two  offenses  being 
that  in  order  to  convict  blm  of  the  greater  it 
waa  necessary  to  charge  and  prove  that  be 
had  carnal  knowledge  of  the  female  men- 
tiODed  forcibly  and  against  her  will  and  con- 
sent; whereas  the  lesser  offense  was  made 
out  by  proof  of  carnal  knowledge  of  her, 
ttaoagh  had  by  her  consent  See  Coates  v. 
State^  50  Ark.  336.  7  S.  W.  304;  Henson  T. 
State,  76  Ark.  267,  88  S.  W.  965 ;  Peters  T. 
State,  108  Ark.  119, 146  S.  W.  491. 

^n>e  facts  are  as  follows:   The  mother  of 


Maggie  Moreland,  tbe  prosecuting  wltbess. 
was  dead,  and  sihe  was  placed  In  the  orphans' 
home  at  Morrllton,  Ark.  On  the  IStb  day  of 
June,  Ae  went  to  the  home  of  Gilbert  Rose 
to  live  as  a  member  of  his  family,  and  stayed 
there  about  two  weeks,  when  she  was  carried 
bade  to  the  orphans'  home  because  she  had 
stated  that  the  d^endant,  Richard  Rose,  a 
brother  of  Gilbert  Rose,  had  ravished  her. 
She  detailed  the  drcumstanoes  attending  the 
commission  of  the  crime  as  follows: 

"Q.  Did  this  Richard  Rose  that  is  being  tried 
for  abusing  you,  did  1m  ever  mistreat  you?  A. 
Yes.  Q.  Where  was  it  that  he  did  that?  A.  Li 
the  garden.  Q.  Where  was  Mrs.  Rose?  A. 
She  was  at  Gilbert's  daddy's,  George  Rose.  Q. 
Where  was  Gilbert?  A.  He  was  there,  too. 
Q.  What  time  in  the  day  was  it?  A.  About 
12  o'clock ;  somewhere  along  there.  Q._  What 
were  you  doing  in  the  garden?  A.  Hoeing  to- 
matoes. Q.  Were  you  by  yourself?  A.  Yes. 
Q.  What  did  he  do  to  yon?  A.  He  grabbed  me 
and  threw  me  down.     Q.  Did  he  get  between 

?oar  legs?  A.  Yes.  Q.  Did  you  see  it?  A. 
'es;  I  did.  Q.  XKd  he  place  his  privates  Ip 
four  A.  He  tried  to.  Q.  Did  he  do  that?  A. 
don't  know.  Q.  Did  he  get  that  into  you? 
A.  I  don't  know.  Q.  Did  he  hurt  you?  A.  A 
little  bit  Q.  How  long  did  he  stay  there  on 
you?  A.  I  don't  know.  Q.  Was  it  a  good  little 
bit?  A.  Yes.  Q.  What  were  you  doing;  did 
you  cry  out  or  anything?  A.  Yes.  Q.  Did  you 
try  to  get,  him  to  quit?  A.  Yea.  Q.  Did  you 
know  he  was  doing  wrong?  A.  Yes.  9-  ^^  ^^ 
hold  you?  A.  Yes.  Q.  were  you  hurting  when 
you  got  up?  A.  Yes;  a  little.  Q.  Did  ne  say 
anything  to  you?  A.  No.  Q.  Told  Mrs.  Rose 
about  it?  A.  Yes.  Q.  At  the  time  this  occur- 
red in  the  garden  it  was  between  12  and  1 
o'clock?  A.  Yes.  Q.  Was  it  before  dinner? 
A.  No.  Q.  Who  eat  dinner  with  you?  A.  The 
home  folks  eat  with  me;  Q.  Who  were  they? 
A.  Gilbert  and  bis  wife.  Q.  How  far  is  it  fr<Hn 
there  to  his  father's?  A.  A  quarter,  I  guess. 
Q.  How  long  do  you  say  it  was  after  you  eat 
until  this  occurred  in  the  garden?  A.  Well,  sir, 
I  can't  teU.  Q.  How  far  was  it  from  the  garden 
to  the  house?    A.  Right  in  front  of  the  house." 

When  the  proeecatlng  witness  was  carried 
back  to  the  orphans'  home,  the  superintend- 
ent had  her  examined  by  two  physidiuis. 
Tbey  testified  that  they  found  the  hymen 
gone,  which  Indicated  she  had  had  sexual 
Intercourse;  that  the  hymen  was  hanging  In 
shreds;  that  cc^mlatlon  would  cause  this, 
but  that  it  might  be  destroyed  by  other  ob- 
jects p^ietrattng  it ;  that.  If  the  intercourse 
had  been  had  against  her  wUl,  It  was  pos- 
sible that  (die  could  have  gotten  up  and  gone 
to  work  at  ooce,  but  that  it  was  highly  Im- 
probable. 

On  cross-examination,  the  prosecuting  wit- 
ness admitted  that  she  liad  testified  that  she 
was  12  years  old  when  the  offense  was  com- 
mitted. Then  was  other  evidence  tending 
to  show  that  shS'  was  14  years  old. 

Other  physicians  testified  that  under  the 
circumstances  detailed  by  the  prosecuting 
witness  it  was  highly  improbable  that  she 
could  have  gotten  up  at  once  and  gone  to 
work.  There  was  also  evidence  that  Richard 
Rose  got  out  a  license  to  marry  the  prosecut- 
ing witness,  and  In  his  application  stated  bis 
own  age  at  18  years  and  her  age  at  16  years. 
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The  defendant,  BlduiTd  Boae,  denied  that 
be  aaMolted  Hecste  Mweland,  and  denied 
that  he  bad  aexual  IntMiconne  wltb  her.  He 
admitted  that  he  became  engaged  to  many 
her  while  at  his  brother's  bouse,  and  that 
they  became  engaged  the  first  time  he  talked 
to  her  there.  Bvldenoe  was  also  addnced  by 
the  defendant  tending  to  show  that  the  pros- 
ecQtlng  witness  had  had  sexual  intercourse 
with  another  man,  that  Mrs.  Gilbert  Rose 
was  sick  on  the  day  of  the  alleged  assault, 
and  that  the  defendant  did  not  have  Inter- 
course with  the  prosecuting  witness  while  she 
■was  at  the  home  of  Gilbert  Bose.  The  prose- 
cuting witness  denied  that  she  had  ever  had 
sexual  intercourse  with  any  other  man. 

[2-6]  It  la  earnestly  insisted  that  the  evi- 
dence does  not  support  the  verdict  Counsel 
for  the  defendant  point  out  that  leading  ques- 
tions were  asked  the  prosecuting  witness; 
that  It  was  highly  improbable  that  the  prose- 
-cuting  witness  could  have  gone  to  work  at 
once  if  the  intercourse  had  been  had  under 
the  drcumstances  testified  to  by  her.  It  is 
true  all  the  physidans  testified  to  this  fact. 
Coimsel  also  point  to  the  fact  that  the  prose- 
outing  witness  fii'st  testified  that  the  inter- 
course was  had  on  a  certain  day,  and  that 
several  witnesses  testified  that  Mrs.  Bose 
was  at  home  sic^  on  that  day,  and  that  it 
was  not  possible  that  the  intercourse  could 
have  been  had  and  outcry  made  by  the  prose- 
cuting witness  without  Mrs.  Bose  having 
heard  her ;  that  the  prosecuting  witness  then 
wavered  in  her  testimony  and  said  she  did 
not  remember  on  what  day  the  intercourse 
-was  had  with  her.  All  these  matters,  how- 
ever, only  went  to  the  credibility  of  the  wit- 
ness. The  Jury  was  the  sole  Judge  of  the 
'Credibility  of  the  witnesses  and  the  weight  to 
be  given  to  their  testimony.  They  were  not 
required  to  accept  or  reject  in  toto  the  testi- 
mony of  the  witness.  It  was  thrir  duty  to 
accept  that  portion  of  the  testimony  of  any 
witness  they  believed  to  be  true  and  reject 
that  part  they  believed  to  be  false.  There- 
fore the  Jury  mi^t  have  believed,  and  by  its 
verdict  shows  that  it  did  believe,  that  the 
prosecuting  witness  yielded  to  the  defendant, 
and  that  he  was  only  guUty  of  carnal  abuse. 
The  undisputed  evidence  shows  that  she  was 
under  16  years.  The  physicians  say  that  the 
hymen  was  ruptured,  and  that  sexual  inter- 
course caused  this.  True  they  said  it  could 
be  caused  by  other  means  bat  here  again  It 
was  the  province  of  the  Jury  to  weigh  the 
evidence.  The  defendant  admitted  that  he 
procured  a  license  to  marry  the  prosecuting 
witness,  and  that  this  was  done  after  the  al- 


leged assault  He  said  that  be  became  en- 
gaged to  her  within  an  hour  atbet  he  first  met 
her.  The  Jury  might  havb  believed  that  he 
intended  to  marry  her  to  avoid  this  prosecu- 
tioa.  But  it  is  not  within  oar  province  to 
say  where  was  the  weight  of  the  evidence. 
That  was  peculiarly  within  the  province  of 
the  Jury.  The  evidence  was  suflicient  to  sap- 
port  the  verdict ;  and  the  contention  of  coun- 
sel for  defendant  on  this  point  most  be  de- 
nied. 

[•]  The  next  inquiry  is  whether  or  not  the 
Judgment  should  be  reversed  on  account  of 
certain  remarks  made  by  the  prosecuting 
attorney.  The  record  declares  that  in  his 
closing  arguments  the  prosecuting  attorney 
stated: 

"That  the  state  had  authority  to  prove  by  in- 
troducing letters  from  parties  who  lived  near 
the  Boses,  where  the  manager  of  the  orphans' 
home  got  his  information,  why  Maggie  More- 
land  was  recalled  from  the  Boses  and  who  in- 
formed the  manager  of  the  orphans'  borne  about 
bow  she  had  been  mistreated  Sy  the  Boses,  what 
caused  him  to  have  her  examined  by  phyaciana 
after  she  had  denied  that  she  had  been  mistreat- 
ed, but  that  the  defendant  objected  to  said  evi- 
dence and  by  objecting  to  said  evidence  closed 
the  mouth  of  the  state  and  prevented  it  from 
proving  these  facts." 

This  arguniiHit  of  the  prosecating  attorney 
was  made  in  reply  to  a  statement  in  the 
argument  of  the  attorneys  for  appellant  as 
follows: 

"That  there  was  not  any  evidence  in  record 
to  show  how  the  manager  of  the  orphans'  home 
learned  that  Maggie  Moreland  had  been  mistreat- 
ed by  the  Boses,  or  why  he  sent  for  her,  or 
where  he  received  the  information  that  she  had 
been  mistreated  by  the  Boses  and  had  her  exam- 
ined by  the  physicians,  and  no  one  stated  where 
it  was  obtained." 

The  argument  of  the  prosecuting  attorney 
was  provoked  by  the  remarks  made  by  coun- 
sel for  appellant.  Improper  arguments  can- 
not be  complained  of  if  they  are  necessitated 
by  what  was  said  by  the  argument  of  an 
adversary.  In  such  cases  the  error  complain- 
ed of  is  invited,  and  it  is  well  settled  in  this 
state  that  a  Judgment  will  not  be  reversed 
for  Invited  error. 

In  the  case  of  Ferguson  &  Wheeler  v.  Good, 
112  Ark.  261, 165  S.  W.  628,  we  said: 

"Argument  of  counsel  for  plaintiff,  explaining 
why  a  certain  witness  was  not  called  is  not 
prejudicial  when  made  in  answer  to  argument  of 
defendant's  counsel,  making  chargea  as  to  why 
the  said  witness  had  not  been  called." 

See,  also,  St.  L.  S.  W.  By.  Ck>.  v.  Leflar, 
104  Ark.  528, 149  S.  W.  630. 

We  have  carefully  examined  the  record, 
and  find  no  prejudicial  error  in  it. 

Therefore  the  judgment  will  be  affirmed. 
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MOORB  et  aL  r.  HOTB  et  nx.    (No.  235.) 
(Supreme  C!onrt  of  Arkansaa.    March  IS,  191&) 

1.  Deeds  *=»206«9  —  Dhiutebt  —  Atjthobmt 
OF  Defositoet  or  Dmo— StTimoisNOT  of 

BlVIDKROE. 

In  an  action  to  cancel  a  deed  as  a  cloud  on 
plaintiff's  title,  evidence  held  sufficient  to  sua- 
tsin  the  chancellor's  finding  that  plaintiffs  plac- 
ed the  deed  in  the  hands  of  a  third  person  meie- 
ly  to  await  the  furnishing  of  a  satisfactory  ab- 
stract of  lands  exchanged  by  the  grantees,  and 
that  each  party  was  to  have  the  privilege  of  de- 
termining whether  the  abstracts  were  satisfac- 
tory. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  e29;   Dec.  Dig.  «=9208(6).] 

2.  Deeds  <8=>58(1)— Deuvkrt  to  Teibd  Pee- 

SON. 

Where  grantors  exchanging  land  delivered 
their  deed  to  a  third  party  not  in  escrow,  but 
subject  to  their  further  direction,  which  was 
never  obtained,  the  third  par^  delivering  to  the 
grantees  without  the  grantors'  consent,  such 
gruitors  conld  have  the  deed  canceled  as  a 
cloud  on  their  title,  since  the  deposit  of  a  deed 
wiUi  a  third  party  for  delivery  must  be  irrevoca- 
ble to  render  it  a  deposit  in  escrow,  and  if  it  is 
subject  to  the  order  of  the  gnntor  it  has  no 
binding  effect. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  130,  133,  136;  Dea  Dig.  *=»58(1).] 

Appeal  from  Hot  Spring  Gbanoery  Court; 
J.  P.  Henderson,  Cbancellor. 

Action  by  W.  H.  Moye  and  .wife  against 
M.  L.  Mooie  and  anothetr.  Fimn  a  decree  for 
plaintifta,  defiendants  appeal.    Afflnned. 

McBae  &  Tompkins,  of  Prescott,  for  appel- 
lants. W.  Morton  Garden,  of  Malvern,  for 
appellees. 

McCUU,OCH,  C  J.  Appellants  owned 
lands  In  Dallas  county,  Ark.,  and  entered  in- 
to an  oral  agreement  for  the  exchange  of 
tbose  lands  with  appellees  for  certain  lots  In 
Ualvem,  Ark.  Each  of  the  respective  own- 
ers executed  their  deeds  of  conveyance  pur- 
suant to  said  agreement  and  delivered  the 
same  to  H.  li.  McDonald,  the  cashier  of  one 
of  the  banks  in  Malvern,  to  await  the  com- 
pletion of  abstracts  of  title.  Appellants  fur- 
nished an  abstract  of  title  and  sobeequently 
applied  to  McDonald  for  delivery  of  the  deed 
executed  by  appellees,  and  pursuant  to  said 
request  McDonald  delivered  the  deed  to  ap- 
pellants, and  the  same  was  placed  on  rec- 
ord. 

This  Is  an  action  instituted  by  appellees 
against  appellants  in  the  chancery  court  of 
Hot  Spring  county  to  cancel  said  deed  as  a 
cloud  on  the  title.  It  being  alleged  in  the 
complaint  that  the  deed  was  delivered  with- 
out the  consent  of  appellees  and  upon  the 
false  representation  made  by  appellants  to 
McDonald  to  the  effect  that  appellees  had 
consented  to  deliver  the  deed.  Appellants 
answered,  alleging  that  the  deeds  had  been 
delivered  in  escrow  to  McDonald  for  delivery 
to  the  respective  grantees  as  soon  as  ab- 
stracts were  furnished  showing  merchantable 
title  to  the  land,  which  abstract  had  been  fur- 


nished by  appellants,  and  tliat  the  deed  had 
been  delivered  to  them  by  McDonald  pur- 
suant to  the  agreement  with  appellees.  On 
trial  of  the  Issue  the  cbancellor  fonnd  in  fa- 
Tor  of  the  appellees,  and  entered  a  decree 
canceling  the  deed. 

[1]  There  is  a  substantial  controversy  be- 
tween the  parties  as  to  the  effect  of  the  de- 
livery of  the  deeds  to  McDonald.  The  con- 
tention of  appellants  is  that  the  deeds  were 
delivered  In  escrow,  conditioned  only  on  the 
fnmlshlng  of  an  abstract  showing  a  mer- 
chantable title.  On  the  other  hand,  it  Is  the 
contention  of  appellees  that  the  deeds  were 
placed  in  the  hands  of  Mr.  McDonald  merely 
*to  await  the  furnishing  of  a  satisfactory  ab- 
stract, but  that  each  party  was  to  have  the 
privilege  of  determining  whether  the  ab- 
stracts were  satisfactory,  and  that  the  deeds 
were  not  to  be  delivered  except  uiwn  the  con- 
sent of  each  party.  The  chancellor  determin- 
ed this  Issue  In  favor  of  appellees,  and  w« 
are  unable  to  say  that  the  testimony  prepoa- 
derates  against  that  finding. 

Each  one  of  the  appellees  testified  as  to 
tlie  terms  of  the  trade,  stating  positively 
that  McDonald  was  not  to  deliver  the  deeds 
to  appellants  until  they  consented  thereto. 
In  this  statement  they  are  corroborated  by 
the  testimony  of  others.  Mr.  McDonald  was 
introduced  as  a  witness,  but  his  recollection 
does  not  seem  to  be  entirely  clear  as  to  the 
details  of  the  transaction,  though  his  testi- 
mony rather  tends  to  support  the  contention 
of  appellees  that  he  was  not  to  deliver  the 
deed  until  appellees  gave  him  directions  to 
do  so.  He  states  that  he  held  the  deed  until 
it  was  represented  to  blm  that  apptilees  had 
consented.  Mr.  Moore,  one  of  the  appellants 
who  applied  to  McDonald  to  deliver  the  deed, 
states  that  be  did  so  after  having  a  tele- 
phone conversation  In  which  he  understood 
that  W.  H.  Moye,  one  of  the  appellees,  had 
consented  to  the  delivery.  The  fact  that  he 
found  It  necessary  to  obtain  the  consent  of 
appellees  before  applying  tor  delivery  of  the 
deed  tends  in  some  degree  to  aupiiort  the 
view  that  he  was  conscious  of  the  necessity 
of  obtaining  such  permission,  and  that  that 
was  in  accordance  with  the  terms  of  the 
trade.  Mr.  Moore  testified  positively  that 
the  deeds  were  delivered  to  McDonald  solely 
on  condition  that  there  was  to  be  a  delivery 
to  the  respective  parties  when  abstracts  of 
title  were  passed,  showing  mercbnntable  title, 
but  the  preponderance  of  the  testimony  seems 
to  be  against  him  on  that  Issue.  At  any  rate, 
we  are  not  able  to  say  that  the  finding  of 
the  chancellor  on  that  issue  was  against  the 
preponderance  of  the  testimony. 

[J]  Now,  if  the  deed  was  not  in  fact  deliv- 
ered In  escrow,  but  was  to  be  held  by  Mc- 
Donald subject  to  the  further  direction  of 
the  appellees,  which  was  never  obtained,  and 
delivery  was  made  without  such  consent, 
then  it  was  .wrongful,  and  appellees  were  en- 
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titled  tt^  have  the  deed  canceled  as  a  dood 
on  the  title.  The  contract  rested  entirely 
In  parol,  and  unless  there  was  a  delivery  of 
the  deed  tn  escrow,  there  was  nothing  to  bind 
the  parties,  and  they  could  not  be  bound  by 
a  wrongful  delivery  of  the  deed.  The  deposit 
of  a  deed  with  a  third  party  for  delivery 
must  be  irrevocable  in  order  to  constitute  it 
an  escrow,  and  if  it  Is  subject  to  the  order 
of  the  itarty  it  has  no  binding  effect.  Masters 
V.  Clark,  89  Ark.  191,  116  S.  W.  186. 

In  that  case,  Judge  Battle,  speaking  tor 
the  court,  said : 

"In  this  case  the  instruments  were  not  de- 
posited to  be  delivered  on  the  happening  of  a 
certain  event  or  the  performance  or  a  condition,, 
but  to  be  delivered  on  the  joint  order  of  the 
grantor  and  grantee.  They  were  etill  within 
their  power  to  cancel  or  modify;  they  bad  not 
received  any  permanent  force,  but  were  still 
within  the  control  of  the  parties.  They  were 
not  escrows." 

It  follows,  therefore,  that  appellees  were 
not  bound  by  the  delivery  of  the  deed  with- 
out their  consent,  and  that  they  are  entitled 
to  have  it  canceled  as  a  doud  on  thdr  titla 

Decree  affirmed. 


EDWARDS,  Sheriff,  v.  THAIEB.     (No.  248.) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Exemptions  «=5>76— Feb   Bill— Debt  bt 
CONXaACT— Statdte. 

A  judgment  in  a  suit  to  foreclose  a  lien 
on  realty  with  levy  of  attachment  upon  articles 
of  i>ersonal  property  rendered  for  the  debt  was, 
as  to  the  additional  judgment  for  costs  of  suit, 
on  contract  within  Klrbv's  Die.  §  3906,  so  that 
the  defendant  might  claim  his  constitutional 
exemption  as  against  it. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  £§  100,  101;  Dec.  Dig.  «=»76.] 

2.  Exemptions  €=376— Natobe  or  PaocBsa— 
Fee  Bill— Statttte. 

In  such  case  the  suing  out  and  levy  of  a 
fee  bill  under  Kirbv's  Dig.  |  3528,  had  the  force 
of  an  execution  within  section  3906,  so  that  a 
supersedeas  issued  staying  execution  within  12 
months  exempted  the  scheduled  property,  as 
against-  a  subsequent  fee  bill. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  SS  100,  101;  Dec.  Dig.  «=976.1 

Appeal  from  Circuit  (jourt,  Sevier  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Gertrude  Thayer  against  Thomas 
Edwards,  Sheriff.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfiSrmed. 

B.  E.  IsbeU,  of  De  Queen,  for  appellant 
Steel,  I^ks  &  Head,  of  Texarkana,  for  ap- 
pellee. 

SMITH,  J.  This  cause  was  heard  by  the 
court  below  on  the  following  agreed  state- 
ment of  facts: 

"It  !*  agreed  by  the  parties  hereto  that  the 
facts  of  this  case  are  as  follows:  That  E.  M. 
Nix  instituted  suit  in  the  chancery  court  of 
Sevier  county  against  Gertrude  Thayer  to  fore- 
<^ose  a  lien  upon  real  estate,  and  won  the  suit, 
obtaining  judgment  for  the  debt  and  cost  of 
suit;  that  during  the  progress  of  the  suit,  and 
before  trial,  plaintiff  sued  out  a  writ  of  attach- 


ment against  defendant  which  was  levied  upon 
certain  articles  of  persMial  property;  tiiat  said 
Thayer  filed  her  sdiedule  for  exemptions  t>efore 
the  clerk  of  this  conrt,  and  the  sdiedule  as  filed 
was  allowed  and  supersedeas  issued;  that  the 
land  in  the  foreclosure  proceedings  did  not  sell 
for  a  sufficient  sum  to  pay  the  judgment  and 
cost;  and  that  after  the  sale  a  fee  bill  for  the 
cost  of  suit  in  the  name  of  the  officers  of  the 
court  was  issued  against  Thayer,  and  levied  up- 
on the  following  described  articles,  as  stated  be- 
low (with  value  of  each) : 

One  majestic  range  cooking  stove $ . . . . 

One  dining  table |. . . . 

One  bed  with  sinrings $.... 


tDotsl $36.00 

"And  the  said  artides  so  levied  upon  and  sold 
under  the  fee  bill  by  the  defendant  in  this  action 
were  included  in  the  schedule  of  exemptions  and 
supersedeas  hereinbefore  mentioned,  and  within 
less  than  12  months  after  such  supersedeas  was 
issued." 

The  court  rendered  judgment  against  the 
sheriff  for  the  agreed  value  of  the  property, 
and  this  appeal  questions  the  correctness  of 
that  dedslon. 

[1]  It  is  argued  on  behalf  of  appellant  that 
the  cause  is  controlled  by  the  case  of  Back- 
ley  V.  WllHams,  84  Ark.  187,  105  S.  W.  95, 
120  Am.  St  Rep.  24,  13  Ann.  Cas.  258,  and 
that  under  the  authority  of  that  case  the 
daim  of  exemptions  should  not  have  been 
allowed.  This  case  is  distinguishable  on  the 
facts  from  that  case^  however.  The  present 
case  is  founded  upon  a  fee  bill  issued  ui>on 
the  authority  of  sectlmi  8628  of  Kirby's  Di- 
gest In  the  case  of  Buckley  v.  WiUlama,  su- 
pra, it  was  said: 

"This  is  not  a  suit  based  upon  section  3528 
of  Kirby's  Digest  allowing  officers  to  issue  fee 
bills  for  costs  against  the  party  at  whose  in- 
stance the  services  were  rendered,  and  we  ex- 
press no  opinion  on  that  question." 

So  It  appears  that  the  question  now  pre- 
sented was  there  expressly  reserved. 

In  the  Buckley  v.  Williams  case  the  conrt 
followed  and  approved  the  dedslon  of  the 
Supreme  Court  of  Indiana  in  the  case  of 
Donaldson  v.  Banta,  6  Ind.  App.  71,  29  N.  E. 
362.  In  stating  the  issues  Involved  in  that 
case  the  learned  judge  who  wrote  the  (^Inloa 
said: 

"The  controlling  question  in  tide  case  Is: 
Does  the  right  of  exemption  exist  against  an  ex- 
ecution issued  upon  a  judgment  tor  costs  in 
favor  of  the  defendant  against  an  unsuccessful 
plaintiff  in  an  action  founded  upon  or  growing 
out  of  contract?" 

Hie  facts  there  were  that  the  plaintiff 
sued  for  a  debt  alleged  to  be  due  upon  con- 
tract, but  recovered  nothing.  Thereupon  un- 
der the  law  the  defendant  recovered  judg- 
ment for  his  costs;  hence  the  judgment  for 
the  costs  which  was  rendered  in  the  case  was 
not  incident  to  and  did  not  grow  out  of  any 
contract    It  was  there  said: 

"Where  a  suitor  obtains  a  judgment  for  dam- 
ages in  an  action  for  tort,  or  a  money  recovery 
in  an  action  upon  contract,  and  is  awarded 
costs,  the  judgment  is  an  entirety,  and  must  be 
collected  according  to  the  laws  for  the  collection 
of  the  judgment  for  damages  or  the  money  re- 
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«0TerT  iqioa  contract.  In  other  words,  the 
jodcment  for  eoeti  ia  mn  Incident  tOt  and  muat 
be  contnriled  ia  its  collection  by,  the  principal 
judgment.  TUa  ia  so  even  vhere  the  principal 
judgment  ia  only  for  a  nominal  amount." 

In  that  opinion  the  court  reviews  Ita  previ- 
ous decisions  on  the  subject,  and  Its  reason- 
ing Is  that,  where  pl&lnUfl  sues  upon  a  con- 
tract, and  falls  to  recover,  the  Judgment 
which  Is  rendered  In  favor  of  the  defendant 
is  not  Incident  to  the  contract,  and  therefore 
cannot  and  does  not  partake  of  the  nature  of 
the  contract  The  defendant  Incurs  bis  coats 
in  his  effort  to  disprove  the  plalntUT's  claim, 
and  when  he  has  successfully  done  so  the 
statute  awards  him  a  judgment  against  his 
adversary  for  the  costs  of  the  litigation.  The 
liability  thus  fixed  Is  statutory,  and  not  con- 
tractual. Where,  however,  the  plaintiff  pre- 
vails and  xecorers  Judgment,  be  is  permit- 
ted, as  an  Incident  to  his  recovery,  to  have 
Judgment  also  for  his  costs,  and  it  Is  said 
that  the  costs  partake  of  the  nature  of  the 
Judgment. 

In  the  case  of  Martlndale  t.  Tlbbetts,  16 
Ind.  200,  It  was  said: 

"The  jndtnnent  for  the  debt  and  coets  is  an 
entirety;  the  coats  following  as  an  incident  to 
the  judgment  for  the  debt,  and  to  be  collected 
in  the  same  manner." 

Hk  case  of  Massle  v.  Enyart,  33  Ark.  688, 
is  to  the  same  effect  The  syllabus  In  that 
case  is  as  follows: 

"The  exemption  of  personal  property  is  in  cas- 
es of  debt  by  contract  only,  and  a  judgment  or 
decree  for  tort  or  fraud  is  not  a  debt  by  con- 
troct,  nor  are  the  costs,  which  are  but  an  inci- 
dent of  the  judgment" 

[2]  It  la  argued  that  the  process  In  this 
case  is  not  an  execution,  but  Is  a  fee  bill, 
and  that  therefore  the  fact  that  a  super- 
sedeas had  issued  within  12  months  thereof 
is  not  controlling.    Klrby's  Digest,  S  3906. 

Tlie  court  made  a  finding  of  fSict  that  the 
fee  bill  bad  Issued  for  all  the  costs  In  the 
case,  and  that  it  was  therefore  of  ttie  nature 
of  an  execution,  and  it  was  intended  thereby 
to  subject  to  the  satisfaction  of  the  plaintiff's 
Judgment  property  which  had  been  previous- 
ly held  to  be  exempt  from  bis  demand. 

We  think  the  same  rule  should  be  applied 
here  as  would  be  applied  If  the  process  was 
an  execution.  Instead  of  a  fee  bill,  and  that 
the  court  properly  held  that  the  property  was 
wrongfully  sold,  and  that  the  sheriff  was  lia- 
ble for  Us  value. 

13te  Judgment  of  the  court  below  Is  there- 
ton  affirmed. 


CHICAGO.  R.  I.  A  P.  RX.  CO.  v.  SOOTT. 

(No.  273.) 

(Supreme  Court  of  Arkansas.    March  20,  1919.) 

Railboaob  ^:»296— Accidents  to  Tbain»— 
CoLLisios— GoniaiBDTOBT  Nequqbnob  or 

IlNUSKD. 

Under  the  lookout  statnte  (Acts  1911,  p. 
275),  a  lailroad  company  ia  liable  for  personal 
injuries  or  death  of  a  brak«nan  of  another  rail- 
Nad  eompaoy  caused  by  a  collision  of  its  train 


with  another  train,  if  the  crew  of  its  train,  by 
keeping  a  constant  lookout,  could  have  seen  the 
other  train  in  time  to  avoid  tiM  cidliaion  by  ex- 
ercising ordinary  care,  and  contributory  negli- 
gence of  injured  is  no  defense. 

[£d.  Note.— SV>r  other  cases,  see  Railroads, 
Cent  Dig.  H  940-M2:   Dec  Dig.  «=»205.] 

Appeal  from  Circuit  Court,  Crittenden 
County ;  X  F.  Oautney,  Judge. 

Action  by  Chloette  Scott,  administratrix, 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

ThoB.  S.  Buzbee  and  H.  T.  Harrison,  both 
of  Little  Rock,  for  appellant  Covington  & 
Grant,  ot  Ft  Smith,  for  appeUe& 

SMITH,  J.  Appellee  recovered  Judgment 
as  administratrix  of  the  estate  of  her  deceas- 
ed husband  to  compensate  the  loss  occasion- 
ed by  his  death  while  engaged  In  the  pursuit 
of  his  duties  as  a  brakeman.  The  suit  was 
brought  against  both  the  appellant  railway 
company  and  the  Frisco  Railroad  Company. 
It  was  alleged  In  the  complaint  that  both  of 
said  railroads  were  operating  trains  through 
the  town  of  Mansfield,  Ark.,  where  there 
were  numerous  side  tracks  and  switches  used 
by  them  for  switching  cars  and  for  other 
railroad  purposes;  that  appellee's  Intestate, 
Ira  M.  Scott,  was,  on  the  5th  of  May,  1914, 
employed  by  the  Frisco  Railroad  Company, 
at  which  time  the  employes  in  charge  of  the 
train  on  which  he 'was  engaged  as  a  brake- 
man  and  the  trainmen  operating  one  of  the 
trains  of  the  appellant  company  carelessly 
and  negligently  ran  said  trains  together,  and 
as  a  result  of  this  collision  the  deceased  re- 
ceived the  injuries  from  which  he  dle^  after 
suffering  great  pain.  Appellant  filed  a  sep- 
arate answer,  in  which  it  denied  specifically 
all  the  material  allegations  of  the  complaint, 
and  pleaded  afilrmatlvely  that  the  death  of 
appellee's  intestate  was  due  to  his  own  negli- 
gence. At  the  conclusion  of  appellee's  testi- 
mony, the  court,  upon  motion  of  the  EYlsco 
Railroad  Company,  ordered  appellee  to  elect 
which  of  the  defendants  she  would  proceed 
against,  whereupon  she  dismissed  her  suit 
against  the  Frisco  and  elected  to  proceed 
against  the  appellant  company. 

^e  eridence  in  support  of  the  allegations 
of  the  complaint  tended  to  establish  the  fol- 
lowing facts :  Appellant's  railroad  runs  in  a 
southwesterly  direction  through  the  town  of 
Mansfield,  while  the  Frisco  tracks  run  almost 
due  east  and  west,  curving  to  the  north,  in 
going  from  Mansfield  to  Jensen.  The  tracks 
of  the  two  roads  come  together  about  1,200 
or  1,400  feet  east  of  the  Rock  Island  depot 
Frisco  trains  from  Jensen  to  Mansfield,  aft- 
er reaching  Mansfield,  leave  the  main-line 
Frisco  track  at  a  point  near  where  the  two 
ronds  come  together,  and  back  up  to  the  de- 
pot, traveling  over  what  is  called  the  mn- 
around  track.  On  the  day  in  question,  the 
Frisco  train  had  gone  into  the  depot  in  tlie 
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usual  way,  and  the  switch  leading  from  the 
Frisco  track  to  the  runaround  track  had  been 
left  open  with  the  red  target  or  danger  sig- 
nal exposed,  .which  fttct  gave  notice  that  the 
track  leading  from  the  switch  to  the  depot 
was  being  used  at  the  time  by  a  Frisco  train. 
The  Frisco  train  was  composed  of  Ein  engine 
with  a  caboose  attached  to  the  rear  and  a 
large  refrigerator  car  coupled  to  the  front, 
and  after  unloading  some  freight  at  the  de- 
pot it  started  on  Its  return  to  its  own  main 
track,  where  the  car  which  was  being  pushed 
In  front  of  the  engine  was  to  be  placed  upon 
the  track  for  which  It  was  Intended  by  a  fly- 
ing switch.  As  this  train  was  returning  to 
Its  own  track,  it  encountered  the  Rock  Island 
engine;  which  had  "run  over"  the  red  target 
and  come  in  upon  the  same  track  the  Frisco 
train  was  on,  and  the  trains  collided  with 
such  force  that  Scott,  who  was  riding  on  the 
pilot  of  the  engine  on  the  engineer's  side,  was 
killed,  as  was  also  another  brakeman  who 
was  riding  on  the  pilot  on  the  opposite  side 
of  the  engine.  It  was  Scott's  duty  to  have 
been  on  top  of  the  car  which  was  being  push- 
ed In  front  of  the  engine,  or  to  have  been  on 
the  ladder  on  the  side  of  the  car  In  a  posi- 
tion to  signal  the  engineer.  As  it  was,  there 
was  no  one  on  the  l^lsco  train  who  could 
keep  a  lookout,  and  this  train  went  blindly 
towards  the  switch  where  it  would  leave  ap- 
pellant's tracks  for  Its  own.  The  only  possi- 
ble excuse  that  could  be. offered  for  this  neg- 
ligence was  the  fact  that  the  red  target  at 
the  switch  would  apprise  the  trainmen  in 
charge  of  appellant's  engine  of  the  presence 
of  the  Frisco  train. 

It  was  shown,  hov^ever,  on  the  part  of 
appellant,  that  it  was  not  negligent  In  having 
come  in  upon  the  runaround  track  on  which 
the  collision  occurred,  and  that  Its  train  had 
a  right  to  go  upon  tills  track  notwithstanding 
the  presence  of  the  other  train,  provided  the 
engine  was  kept  under  control,  and  the  same 
duty  rested  npon  the  operatives  of  both 
trains  to  keep  the  engines  under  control. 
It  was  shown  that  by  "operating  under  con- 
trol" was  meant  having  that  control  of  the 
engine  which  would  enable  the  engineer  to 
bring  his  engine  or  train  to  a  stop  within  the 
range  of  his  vision,  that  Is,  within  the  dis- 
tance he  could  discern  the  presence  of  danger 
upon  the  track  ahead  of  him,  or  in  case  his 
vision,  for  any  canse,  .was  obstructed,  to  have 
his  engine  under  such  control  that  he  could 
Stop  it  within  the  range  of  vision  of  the  man 
whose  duty  It  was  to  pass  signals  to  him. 

There  are  not  many  controverted  questions 
of  fact  in  the  case,  but  among  such  questions 
are  the  relative  speed  of  the  trains,  and  the 
distance  from  each  other  '  when  appellant's 
engineer  saw,  or  could  have  seen,  the  other 
train,  and  the  distance  traveled  by  the  Fris- 
co train  after  the  whistle  on  the  Rock  Is- 
land engine  was  blown  as  a  warning  of  dan- 
ger. While  the  witnesses  do  not  agree  as 
to  the  speed  of  the  two  trains,  it  appears  to 


I  be  reasonably  certain  that  the  Frisoo  train 
I  was  traveling  faster  than  the  Rock  Island 
j  train.  Without  setting  out  this  evidence  In 
detail,  it  may  be  said  that  It  Is  sufSdent  to 
support  a  finding  that,  if  the  employes  of 
either  company  whose  duty  it  was  to  keep 
the  lookout  had  performed  that  duty,  the  un- 
fortunate collision  would  not  have  occurred. 
The  evidence  on  appellant's  behalf  is  to  the 
effect  that  Its  engineer  was  keeping  a  look- 
out, that  he  blew  a  shrill  blast  of  the  whis- 
tle, and  that  he  did  this  as  soon  as  he  realiz- 
ed the  impending  danger,  and  that  he  had 
applied  his  air  brakes  and  had  Just  reversed 
the  engine  when  the  Impact  came. 

It  is  urged  that  appellant's  engineer  rould 
not  have  prevented  the  collision  because  of 
the  blind  and  heedless  manner  in  which  the 
Frisco  train  was  backing  up  the  track,  and 
that  there  was  no  time  during  the  event.s 
leading  up  to  the  collision  and  until  the  oc- 
currence of  the  collision  itself  when  the  de- 
ceased could  not,  by  the  exercise  of  en  re, 
have  averted  the  fatal  consequence  to  him- 
self either  by  giving  appropriate  signals  to 
his  engineer  or  by  jumping  off  his  engine. 
Appellant  argues  from  this  assumption  that 
the  case  should  have  been  submitted  on  the 
question  only  of  whose  negligence  was  the 
proximate  cause  of  the  collision.  This  idea 
was  embraced  In  an  instruction  which  reads 
as  follows: 

"(2)  If  you  find  from  the  evidence  in  this  case 
that  the  collision  m  question  was  the  result  of 
the  joint  and  concurring  negligence  of  the  oper- 
atives in  charge  of  the  Rock  Island  engine  and 
of  plaintiiTs  intestate,  Ira  M.  Scott,  it  is  yonr 
duty  to  return  a  ver^t  for  the  defendant." 

Learned  counsel  for  appellant  review  a 
number  of  cases  which  announce  a  rule  that 
would  require  the  giving  of  the  instruction 
set  out  above  and  which  would  call  for  the 
reversal  and  dismissal  of  the  case  except 
for  the  lookout  statute,  enacted  by  the  Gen- 
eral Assembly  of  this  state  May  26,  1911 
(Acts  1911,  p.  275).  The  theory  of  the  court 
below  was  that  this  statute  was  applicable 
and  controlled  the  rule  of  liability  under  the 
facts  of  this  case,  and  the  correctness  of 
that  view  presents  the  real  question  in  the 
case. 

We  have  considered  this  statute  In  a  num- 
ber of  recent  cases,  and  that  the  trial  court 
correctly  Interpreted  these  decisions  Is  shown 
by  instruction  numbered  3  which  was  given 
over  appellant's  objection,  and  which  reads 
as  follows: 

"(3)  If  you  find  from  a  preponderanee  of  the 
evidence  that  plaintiff's  Intestate  was  upon  a 
train  which  was  being  operated  upon  the  rail- 
way, and  that  the  agents  and  servants  of  de- 
fendant company  In  charge  of  Its  train,  whose 
duty  It  was  to  keep  a  constant  lookout  for  per- 
sons and  property  npon  the  track,  saw  the  train 
upon  which  plaintiff's  intestate  then  was,  and 
the  perilous  position  thereof,  in  time  to  have 
avoided  colliding  therewith  by  the  exercise  of  or- 
dinary care,  or  that  said  agents  and  servants 
of  defendant,  by  keeping  a  constant  lookout, 
could  have  seen  the  train  upon  which  the  plain- 
tiff was,  and  disoovered  the  perilous  position 
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thereof,  in  ame  to  have  avoided  colliding  there- 
with b7  the  exercise  of  ordinary  care,  and  failed 
to  exercise  snch  ordinary  care  to  protect  plain- 
tiff's intestate  from  danger  and  injory,  then  you 
wiU  find  for  plaintiff." 

When  we  have  approved  tills  Inatmctlon 
as  applied  to  the  facts  of  this  case,  we  have 
practically  decided  the  case,  and  we  do  ap- 
prove it  Prior  to  this  lookout  statute,  the 
law  was  that,  notwlthstandiug  a  railroad 
company  was  guilty  of  negligence  in  the 
operation  of  its  trains  which  caused  the  In- 
Jury,  there  could  be  no  recovery  If  the  per- 
son Injured  was  guilty  of  negligence  contrib- 
ntlng  to  his  Injury,  unless  the  peril  of  this 
negligent  person  was  discovered  In  time  to 
avoid  Injuring  him  by  thereafter  exercising 
ordinary  care  for  that  purpose.  But  this 
lookout  statute  worked  a  radical  change  In 
the  law.  Indeed,  it  was  enacted  for  the  pur- 
pose of  making  railroad  companies  liable 
where,  notwithstanding  the  contributory  neg- 
ligence of  the  person  Injured,  the  Injury 
could  have  been  averted  had  a  lookout  been 
kept,  and  It  is  made  Immaterial  whether  the 
operatives  of  the  train  know  of  the  person's 
presence  and  danger  or  not,  provided  the 
circumstances  are  shown  to  be  such  that  the 
injary  could  have  been  avoided  by  the  ez< 
ercise  of  ordinary  care  bad  a  lookout  been 
kept.  A  lookout  here  would  have  revealed 
that  the  Frisco  crew  was  guilty  of  the  neg- 
ligence of  which  appellant  complains  and 
also  the  peril  and  danger  impending.  It  Is 
true  deceased  could  have  gotten  ofF  the  en- 
gine if  he  had  known  of  his  danger,  and  It 
may  be  true  he  would  not  have  been  endan- 
gered had  be  been  at  his  post  of  duty  to 
communicate  appropriate  signals  to  the  en- 
gineer; bat  the  keeping  of  a  lookout  on  ap- 
pellant's part  would  have  revealed  to  the 
Rocb  Island  train  crew  the  Impending  col- 
lision whidi  the  negligence  of  the  Frisco 
crew  made  probable,  and  we  think  the  Jury 
was  warranted  in  finding  that  this  collision 
would  have  been  avoided  had  the  Rock  Is- 
land trainmen  performed  their  duty  by  keep- 
ing a  proper  lookout 

Finding  no  prejudicial  error,  the  Judgment 
is  affirmed. 


IZARD  COUNTY  t.  VINCENNBS  BRIDOE 
CO.     (No.  240.) 

(Supreme  Court  of  Arkansas.    March  18,  1&16.) 

1.  Counties   «=169— Countt    Coust^-Wab- 
RAiras— VAUDrrr— CoiXATEaAL  Attack. 

A  proceeding  under  Kirby'a  Dig.  {  1176,  au- 
thorizing the  county  court  to  call  in  oatstanding 
warrants  to  redeem,  cancel,  or  reclassify  them, 
is  a  direct,  and  not  a  collateral,  attack  on  the 
order  issuing  the  warrants. 

[Ed.    Note.— For  other   cases,    see   Counties, 
Cent.  Dig.  f  256;  Dec.  Dig.  i3s>169.] 

2.  COUNTIKS    <S=>206(2)— COUNTT    C!ODBT— Al- 

u>WANCE  or  CiAms— Review. 

The  county  court  may  not  review  former 
jodgments  for  mere  errors  in  allowance  of  claims 


where  the  allowance  was  not  Illegal  or  procured 
by  fraud. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cmt  Dig.  H  822,  323,  326:    Dec.  Dig.  «=s> 

3.  Bbidoes  «s>2(X2)— Contract  fob  Bbidoe— 
Lkttiwo  at  AtJorioN  —  Neckssitt  —  Wab- 
bantb— VALiDrrr. 

Warrants  for  building  a  bridge  cannot  be 
canceled  because  the  contract  for  the  construc- 
tion of  the  bridge  was  not  let  at  public  auction 
as  recfuired  by  statute,  where  there  was  an  ap- 
propriation for  tlie  bridge,  and  it  was  construct- 
ed for  an  amount  witliin  the  appropriation,  and 
was  accepted  and  used  by  the  county. 

[Ed.  Notei — For  other  cases,  see  Bridges,  Cent. 
Dig.  SI  42,  44;  Dea  Dig.  €=320(2).f 

Appeal  fr«mi  drcnlt  Court,  Izard  Ckiunty ; 
Z.  M.  Horton,  Spedal  Judge. 

The  county  court  of  Izard  County  made 
an  order  calling  In  warrants  for  redemption, 
cancellation,  reissuance,  and  ciasslflcation, 
and  the  Vlncennes  Bridge  Ccnupany  presented 
warrants  for  approval  and  reissuanceL  The 
county  Court  entered  an  order  rejecting  the 
warrants,  and  the  Bridge  Company  appealed 
to  the  circuit  court.  From  a  Judgment  there 
supporting  the  validity  ta  the  warrants  the 
county  appeals.    Affirmed. 

Bradshaw,  Bhoton  &  Helm,  of  Little  Rock, 
for  appellant  McCaleb  &  Reeder,  of  Bates- 
vllle,  for  appellee, 

HART,  J.  This  Is  an  appeal  from  the 
Judgment  of  tbe  circuit  court  denying  the 
right  of  the  county  court  to  cancel  certain 
warrants  issued  to  appellee  In  payment  for  a 
bridge  built  by  It  across  Piney  creek,  in  Izard 
county. 

The  county  court  of  Izard  county  at  its 
January  term,  1915,  made  an  order  calling  In 
coimty  warrants  for  redemption,  cancella- 
tion, reissuance,  and  classification.  The  war- 
rants were  ordered  to  be  presented  on  the 
19th  day  of  April,  1916.  On  that  date  appel- 
lee presented  warrants  of  the  aggregate 
value  of  $720  for  approval  and  reissuance. 
Accompanying  same  was  appellee's  affidavit 
to  the  effect  that  the  warrants  presented 
were  issued  by  order  of  the  county  court  of 
Izard  county  In  payment  of  the  fulfillment 
of  a  bona  fide  contract  made  and  entered  in- 
to between  said  county  and  appellee  on  the 
20th  of  March,  1913,  for  the  construction  of 
a  bridge  across  PIney  creek,  In  said  county. 
The  said  contract  was  not  on  file  In  the 
office  of  the  county  clerk  in  Izard  county. 

The  county  court  entered  an  order  reciting 
that  It  had  thoroughly  examined  the  war- 
rants and  found  that  none  of  them  was  a 
Just  and  legal  evidence  of  Indebtedness 
against  Izard  county.  From  the  order  re- 
jecting them,  appellee  prosecuted  an  appeal 
to  the  circuit  court.  There  Izard  county  filed 
an  answer  In  which  It  admitted  that  the 
levying  court  of  said  cotinty  at  its  Octobei 
term  1912,  made  an  appropriation  of  the 
sum  of  $1,0(X)  for  the  purpose  of  building 
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a  bridge  acroas  Plney  creek,  and  appointed 
commissioners  to  erect  said  bridge.  It  fur- 
ther admitted  tbat  tbe  county  conrt  records 
show  that  the  plans  of  said  bridge  was  sub- 
mitted to  and  adopted  by  the  court,  but  avers 
tbat  no  ^edficatlons  of  said  bridge  was  sub- 
mitted to  and  approved  by  the  county  court 
It  further  alleged  tbat  the  contract  to  bnlld 
the  bridge  was  not  let  at.  public  outcry  by 
tbe  county  court  as  required  by  the  statute. 

Tbe  circuit  coort  found  that  the  warranta 
attempted  to  be  canceled  were  issued  on  ot^ 
ders  of  the  county  court  on  matters  of  which 
It  had  jurisdiction,  and  that  no  appeal  was 
taken  therefrom;  that  neither  the  county 
court  nor  the  drcuit  oooit  on  appeal  had  any 
rlg^t  or  authority  to  cancel  said  warranta. 
Wbereapon  an  order  was  entered  reversing 
and  setting  aside  the  Judgment  of  the  county 
court,  canceling  the  said  warrants,  and  or- 
dering the  County  court  to  reissue  said  war- 
rants as  required  by  the  statute.  Izard  coun- 
ty has  appealed  to  this  court 

[1]  In  the  case  of  Monroe  County  y. 
Brown,  177  S.  W.  40,  the  court  held  that  a 
proceeding  under  Klrby's  Digest,  {  1176,  aa- 
thorizes  the  county  court  to  call  In  outstand- 
ing warrants  to  redeem,  cancel,  or  reclassify 
them,  is  a  direct,  and  not  a  collateral,  at- 
tack on  the  judgment  The  court  further 
held  that  only  those  warrants  may  be  re- 
jected which  could  not  have  been  valid  claims 
against  the  county  or  where  the  judgment 
of  allowance  was  obtained  by  fraud.  In 
discussing  the  question  the  conrt  said: 

"The  statute  is  not  constnied  to  mean  that 
the  county  court  is  anthorised  to  review  fiMTser 
judgments  of  the  court  for  mere  errors  in  the  al- 
lowance of  claims,  but  they  are  authorized  to 
reject  claims  which  have  been  illeeally  or  fraud- 
aientiy  issued.  In  other  words,  where  the  claim 
against  tbe  county  was  one  which,  under  any  ev- 
idence which  might  have  been  adduced,  could  not 
have  been  a  valid  claim  against  the  county,  or 
where  the  judgment  of  allowance  was  obtained 
by  fraud  practiced,  it  may  be  set  aside,  and 
warrants  issued  pursuant  thereto  canceled. 
However,  to  carry  the  review  beyond  that  and 
to  permit  investigations  for  mere  errors  of  the 
court  would  make  it  purely  a  collateral  attack 
on  the  judgment,  which  is  not  authorised  by 
the  statute.  This  distinction  is  illustrated  by 
our  two  dedatons  in  State  v.  Perkins,  101  Ark. 
358  [142  S.  W.  B15],  and  FuDer  v.  State,  for 
Use  of  Craighead  County,  112  Aric.  91  [164  S. 
W.  770].    In  the  former  case  we  held  that  there 


could  be  no  review  of  a  Judgment  of  the  eoonty 

court  adjusting  the  settlement  of  a  collector 
merely  because  there  had  been  an  error  dis- 
covered in  the  amount  of  commissions  allowed ; 
but  in  the  last-cited  case  we  held  that  there 
could  be  a  review  where  the  court  allowed  com- 
missions which  were  wholly  unautiiorized  by  the 
statute,  as  such  an  allowance  constituted  fraud 
in  law." 

The  record  shows  that  an  appropriation 
was  made  for  the  building  of  the  bridge,  and 
commissioners  appointed  to  construct  the 
same.  The  bridge  was  constructed  for  an 
amount  within  the  appropriation,  and  was 
accepted  and  used  by  the  county.  This  is 
conceded  by  counsel  for  the  county,  but  they 
oont^ided  tbat  the  warrants  should  be  can- 
celed because  the  contract  for  the  conatmo- 
tlon  of  a  bridge  was  not  let  at  public  auction 
as  required  by  statute; 

[2]  Under  this  state  of  the  record  we  do 
not  think  that  the  county  court  in  tbe  first 
instance  was  without  Jurisdiction  to  issue 
warrants  for  the  dalm.  As  we  have  already 
seen,  the  county  court  Is  n'ot  authorized  to 
review  Its  former  judgments  for  mere  er- 
rors In  tbe  allowance  of  claims,  but  it  is 
only  authorized  to  reject  claims  which  have 
been  Illegally  Issued,  or  whose  issuance  has 
been  procured  by  fraud. 
.  [3]  An  appropriation  was  made  by  the 
levying  ctourt  for  building  tbe  bridge.  Tbe 
county  court  let  the  contract  and  had  the 
bridge  built  After  it  was  constructed  It  ac- 
cepted the  bridge  and  allowed  the  public  to 
use  it  and  It  could  not  thus  get  the  benetit 
of  the  work  and  labor  of  ai^ellee  and  still 
defeat  the  dalm  f or  compensation  npion  the 
ground  tbat  the  contract  to  construct  the 
l»ldge  was  not  let  at  public  auction.  See 
Howard  County  v.  Lambright  72  Ark.  330, 
80  S.  W,  148;  Watklns  y.  Stough,  103  Ark. 
46S,  147  S.  W.  44S.  In  any  event  it  could 
not  be  considered  that  the  action  of  tbe  coun- 
ty court  in  issuing  the  warrants  under  the 
circumstances  related  was  Illegal  and  with- 
out jurisdiction.  There  Is  no  allegation  that 
there  was  any  fraud  or  collusion  between  tbe 
county  judge  and  the  appellee  In  regard  to 
the  contract  for  the  construction  of  the 
bridge. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 
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TUCKBB  et  aL  t.  WADIiOW  «t  aL 

(No.  17368.) 

(Supreme  Coart  of  Missouri.  IMvIsion  No.  1. 

Feb.  2S,  1918..  Rebearlne  Denied 

Marcb  30,  IdlOj 

1.  PucADino  «=b4O8(0)— PaznxoR— Aii«B  wt 
Answxb. 

In  a  suit  to  restrain  defendant  from  record- 
ing a  quitclaim  deed  to  lands  on  the  ^ound  tliat 
Bucli  deed  would  cast  a  cloud  on  plaintiffs'  title, 
the  petition  failed  to  set  out  the. description  of 
plaintiffs'  lands  or  the  facts  relating  to  the  pat- 
enting of  such  lands,  but  the  answer  admitted 
the  qoitdaim  deed  covered  plaintiffs'  lands  and 
lupcJied  tiut  other  defects.  EeU,  that  the  peti- 
tion was  aided  hj  the  answer  so  that  a  demurrer 
was  no  longer  available. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ont  Dig.  H  1S44-1847;   Dec.  Dig.  «=»403(2).] 

2.  PlTBIJC   IiAHDB   «=S>61(^— SWAKP   LANDS— 

Patent— Validity. 

Where  swamp  lands  patented  to  Stoddard 
county  were  sold  under  an  execution  on  judg- 
ment against  the  county,  and  thereafter  the 
county  compr<Hni8ed  with  the  purchasers  at  ex- 
ecution sale,  receiving  compensation  for  the 
lands,  the  patent  madeby  the  county's  special 
commissioner  carried  title  to  the  lands. 

[Ed.  Note. — For  other  cases,  see  Public  Iiands, 
Cent.  Dig.  (  204;   Dec.  Dig.  «=»61(»).] 

3.  PoBLio  Lands  ®=!»ei(5)— Swamp  Lands— 

SAtE. 

Where  under  judgment  against  Stoddard 
county  swamp  lands  were  sold  by  the  sheriff 
under  execution  against  the  county,  the  title  of 
the  purchasers  who  received  the  sheriff's  deed 
waa  void. 

[Ed.  Note. — For  other  cases,  see  Public  Lands. 
Cent  Dig.  H  197,  198;   Dec.  Dig.  <8=>61(5).] 

4.  QuiETiNo  Title  ^=95— Cloxjd  on  Ttti*— 
Recobdation  or  Deep  —  Multipucitt  or 
Suits. 

Where  the  recordation  of  a  quidaimdeed 
coveting  thousands  of  acres  would  cast  clouds 
on  the  title  of  nuiny  landownerg,  plaintiff  maj 
to  avoid  a  multiplicity  of  suits  sue  for  himself 
and  others  similarly  ^tnated  to  enjoin  recorda- 
tion ;  for,  if  the  instrument  was  recorded,  many 
suits  to  remove  the  cloud  would  be  neceseitated. 
[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  13;    Dec.  Dig.  «=s>5.] 

5.  QtriETiNO  Title  ®=>8— Clocds  ok  Title- 
InrjoiNiNO  Becobdino  or  Deed. 

Where  a  quitclaim  deed  made  by  persons 
whose  title  to  lands  was  void  would  cast  a 
eload  on  plaintiffs'  titles  necessitate  a  multi- 
plicity of  suits  and  affect  the  merchantability 
of  plaintiffs'  titles,  recordation  of  the  instru- 
ment will  be  enjmned,  particulaily  as  the  con- 
8iderati<m  for  the  conveyance^  which  covered 
thousands  of  acres,  was  purely  nominal,  and  it 
was  apparent  that  the  purpose  of  the  convey- 
aace  was  to  dond  plaintiffs'  titles. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie.  Cent  Dig.  H  34,  85;   D«&  Dig.  «=>&] 

Blair,  J.,  diasantiag. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  William  L  Tucker  and  others 
against  George  W.  Wadlow  and  another. 
Fr<wi  a  Judgment  for  plaintiffs,  the  named 
defendant  appeals.    Affirmed. 

This  action  was  commenced  in  tbe  drcoit 
Gonrt  of  Stoddard  county  aforesaid,  <m  March 
13,  1912,  by  Wm:  L.  Tucker,  for  blmseU  and 


others  similarly  interested,  hgalnst  defend- 
ants, George  W:  Wadlow  and  Hugh  M.  Ffain- 
aryv  to  enjoin  tbe  latter;  as  recorder  of  taid 
county,  from  recording  a  quitclaim' deed  from 
Allle  W.  Hicks,  a  single  man,  and  son  of 
David  G.  Hicks,  deceased  (late  «f  Stoddard 
county,  Mo.),  to  George  W.  Wadlow,  of  St 
Louis,  Mo.,  defbndant  in  this  action. 

The  above  deed  is  dated  January  16,  1912, 
and  the  expressed  conslderatlou  therein  Is 
$76.  It  purports  to  convey  the  undivided 
one-sixth  Interest  of  said  Allle  W.  Hicks  in 
about  14,220  acres  of  land  In  said  county, 
and.  his  imdlvided  one-foortb  interest  in 
about  60^000  acres  of  land  in  the  same  county. 

It  appears  from  the  record  that  on  Sep- 
tember 28,  1860,  the  United  States  conveyed 
to  Missouri  «bout  1,800,000  acres  of  swamp 
land  for  drainage  and  reclamation  (Act  Sept 
28,  1860,  a  84,  9  Stat  619) ;  that  afterwards 
by  numerous  acts  of  its  Leglslatore,  begin- 
ning In  1861,  and  ending  about  1879,  Missouri 
conveyed  the  350,000  acres  of  above  lands  in 
Stoddard  county.  Mo.,  to  said  county  of  Stod- 
dard, in  trust  for  drainage  and  reclamation, 
with  residue,  if  any,  to  tbe  public  scbool  fund 
of  said  county.  The  above  land,  except 
about  20,000  acres  of  same  situated  in  Nig- 
ger-Wool Swamp,  was  about  all  of  the  very 
valuable  land  in  Stoddard  county  aforesaid, 
for  timber  and  agricultural  purposes,  the 
remainder  being  biUy,  unproductive,  and 
poorly  timbered. 

On  Marob  13,  1868,  Louis  M.  Binger,  pro- 
cured a  general  Judgment  against  StoddarA 
county  by  default  for  $1,136.90.  An  execu- 
tion was  issued  on  said  Judgment,  107,000 
acres  of  the  360,000  acres  conveyed  to  Stod- 
dard county  as  aforesaid  were  levied  upon* 
and  on  September  16,  1868,  said  entire  tract 
of  107,000  acres  was  sold  at  public  vendue  to 
Louis  M.  Ringer,  D.  Starks  C^omb,  and  oth- 
ers for  the  aggregate  sum  of  $668.96,  and 
said  Judgment  credited  accordingly.  At  the 
February  term,  1869,  of  the  Stoddard  county 
court,  the  latter,  by  an  order  entered  of  rec- 
ord, appointed  William  G.  Phelan  and  David 
Q.  Hicks  to  institute  suit  to  recover  sold 
107,000  acres  of  land  .aforesaid,  and  agreed 
to  convey  to  them  eO,<X)0  acres  of  said  107,- 
000  acres  as  their  fee  for  prosecuting  said 
action  in  behalf  of  said  county.  Thereafter 
said  Stoddard  county  court  compromised  wltb 
said  Louis  M.  Ringer,  and  tbe  other  purchas- 
ers of  said  land  under  said  sale  for  the  ex- 
pressed consideiation  of  $13,600,  and  said 
pmrchasers  received  petoats  for  said  107,000 
acres  from  said  county,  through  its  special 
commissioner,  Alfred  Elsroth,  pursuant  to 
said  compromise.  It  was  further  provided 
by  said  county  coartr  as  a  part  of  said  com- 
promise order,  that  said  Wm.  O.  Phelan  and 
David  G.  Hicks,  in  lleo  of  tbe  60,000  acres 
aforesaid,  which  they  were  to  receive  as 
their  fee  for  prosecuting  said  action,  were 
to  receive  10,000  atees  each  of  said  land,  t« 
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be  selected  on  tbeir  secorlng  or  paytng  said 
county  $1,500  of  aald  113,600.  They  faUed 
to  meet  said  reqalrimenta,  and  received  no 
patents  tor  any  portion  of  said  lands.  It 
was  agreed  tbat  Stoddard  connty,  Mo.,  la 
tlie  common  sonrce  of  title;  that  all  the 
lands  embraced  in  said  qnltClaim  deed  are 
of  the  United  States  grant  of  September  28, 
1850,  aforesaid,  to  the  state  of  Missouri,  and 
from  the  state  of  Missouri,  by  acta  of  its 
L«glslature,  to  said  Stoddard  county.  It  la 
further  agreed  that  David  O.  Hicks  died  in- 
testate in  said  county  about  1871,  leaving  Al- 
lle  W.  Elcks,  a  son,  and  Wade  Hampton 
Flint  (nCe  Hi<^),  a  daughter,  his  sole  >nr- 
vlvlng  heirs  at  law. 

It  Is  admitted  In  the  answer  of  Wadlow 
that  the  plaintiffs  herein  deralgn  their  title 
to  the  land  described  in  said  deed  from 
Hicks  to  Wadlow  under  and  through  said 
Mzroth  patents.  The  answer  of  said  defend- 
ant avers  that  plalntUts  daim  In  the  aggre- 
gate only  about  6,000  acres  of  the  64,220 
acres  embraced  in  said  qnltclaim  deed,  but 
In  hla  statement  it  Is  admitted  that  plalntUfs 
deralgned  title  to  about  12,000  acres  of  the 
land  embraced  in  the  Hicks  deed  to  Wadlow, 
and  that  1424220  acres  of  the  lands  described 
in  said  deed  were  not  embraced  in  the  BIx- 
roth  patents  aforesaid. 

It  appears  from  the  evidence  that  on  Mardi 
14,  1868,  a  Judgment  was  rendered  in  favor 
of  Thos.  J.  Rodney,  guardian  and  curator  of 
Jane  and  Jolla  Allen,  minor  heirs  of  Frank 
J.  Allen,  deceased,  against  Stoddard  county 
for  $4,840,  and  costs ;  that  an  execution  was 
Issued  on  said  judgment,  and  the  14,220  acres 
described  in  said  quitclaim  deed  were  levied 
upon  and  sold  aa  the  property  of  said  counr 
ty  on  September  16,  1868,  for  the  expressed 
consideration  of  $299.10 ;  that  the  same  was 
stricken  off  to  David  G.  Hicks,  .Tohn  B.  Lisle, 
and  Joseph  J.  Miller,  as  purchasers  at  said 
sale,  and  a  sheriff's  deed  made  to  them  there- 
for. The  sale  of  the  14,220  acres  under  ex- 
ecution against  Stoddard  county  was  and  is 
void,  and  did  not  divest  said  comity  of  the 
title  to  any  part  of  said  14,220  acres,  and 
conveyed  no  Interest  therein  to  either  David 
G.  Hlcka,  J(An  E.  Lisle,  or  Joseph  J.  Miller. 
The  evidence  clearly  shows  that  the  record- 
ing of  said  quitclaim  deed  would  cast  a  clond 
<m  the  title  of  plaintiffs'  land,  as  well  as 
that  of  all  others  similarly  interested  and 
claiming  under  Stoddard  county  as  the  com- 
mon sonrce  of  title.  The  recording  of  said 
deed,  as  shown  by  the  testimony,  would  ne- 
cessitate the  brln^g  of  a  multlididty  of  suits 
by  landowners  in  said  county  who  are  affect- 
ed like  plaintiffs  to  remove  said  cloud  upon 
their  titles.  It  furtlier  appears  from  the  evi- 
dence that  the  recording  of  said  deed  would 
greatly  depreciate  the  market  value  of  said 
lands,  et&  It  was  conceded  by  counsel  for 
plaintiffs  at  the  trial  that  ea<di  and  every 
one  of  the  parties  plaintiff  own  separate  and 
distinct  parcels  of  the  lands  in  controversy. 


Unless  the  Elzroth  patents  be  dedared  void, 
the  defendant  Wadlow  has  acquired  no  title 
to  any  of  the  lands  described  in  his  quitclaim 
deed  from  Allie  W.  Hides. 

The  trial  court,  upon  the  hearing  of  the 
cause,  found  the  issues  In  fftvor  of  plaintiffs, 
and  entered  a  decree  perpetnally  enjoining 
the  recording  of  said  quitclaim  deed,  etc. 
Defendant  Wadlow  in  due  time  filed  his  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  to  this  court. 

Andrew  W.  Hunt,  of  Bloomfleld,  and  Geo. 
W.  Wadlow,  of  St  Louis,  for  appellant. 
Wammack  &  Welbom  and  Mozley  &  Woody, 
all  of  Bloomfleld,  and  Oliver  &  (Mlver,  of 
Cape  Girardeau,  for  respondents. 

BAILEY,  a  (after  stating  the  facts  as 
above).  [1]  I.  It  Is  strenuously  insisted  by 
appellant  that  his  demurrer  to  plaintiffs'  pe- 
tition should  have  been  sustained,  because 
of  Its  failure  to  state  facts  sufHclent  to  con- 
stitute a  cause  of  action.  The  petition  does 
undoubtedly  abound  in  legal  conclusions,  and 
faUed  to  allege  certain  spedflc  facts  which 
were  necessary  to  establish  a  cause  of  action, 
but  the  answer  and  lesxai,  of  defendant  Wad- 
low have  supplied  these  deficiencies.  While 
the  i>etltlon  failed  to  set  out  the  description 
of  plalntlfls'  land  and  those  associated  with 
him  as  plalntifEs,  yet  the  answer  admita  tbat 
as  much  as  6,000  acres  of  plaintiffs'  lands 
were  conveyed  to  them  under  the  Elzroth 
patents,  and  are  contained  in  said  quitclaim 
deed.  The  petition  falls  to  set  out  the  facts 
relating  to  the  Elzroth  patente  for  said  107.- 
000  acres  of  land,  and  failed  to  aver  that 
the  60,000  acres  contained  In  said  deed  were 
a  part  of  said  107,000  acres  conveyed  to 
Blnger  and  others,  under  said  Elzroth  imt- 
enta,  but  the  answer  in  connection  with  the 
petition  covers  the  foregoing  matters,  and 
hence,  under  the  \^eU-known  doctrine  of 
"express  aider,"  the  defecta  in  the  petition 
are  cured  by  the  allegations  of  the  answer, 
and  the  demurrer  is  therefore  no  longer  avail- 
able to  defendant.  Garth  v.  Oaldwell,  72 
Mo.  loc.  dt  629,  630;  Hughes  v.  Carson,  80 
Mo.  loc.  dt  402,  403,  2  S.  W.  441;  Donaldson 
V.  Butler  County,  Mo.,  98  Mo.  loc.  dt  166, 
167,  11  8.  W.  672;  Coulter  v.  Coulter,  124 
Mo.  App.  149,  100  S.  W.  1134;  Jackson  v. 
Powell,  110  Mo.  App.  249,  84  S.  W.  1132. 

[2]  II.  The  appeal  herein  was  taken  In 
March,  1912.  Since  that  time  this  court,  in 
no  uncertain  language,  haa  adhered  to  the 
majority  opinion  In  Simpson  v.  Stoddard 
County,  173  Mo.  421,  73  S.  W.  700.  We  there- 
fore hold  that  the  Elzroth  patente  for  the 
107,000  acres  of  land  described  therein  con- 
veyed to  Ringer  and  the  other  patentees  the 
title  to  said  land.  Bryan  v.  McCasklU,  175 
S.  W.  loc.  dt  963,  and  cases  dted ;  Keaton 
V.  Hamilton,  264  Mo.  loa  dt  576,  176  8.  W. 
967;  WUson  ▼.  Drainage  District,  257  Mo. 
loc.  dt  290,  166  8.  W.  734 :  Senter  v.  Lam- 
ber  Co.,  255  Mo.  loc.  dt  690,  164  S.  W.  601 ; 
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Brinkertaoff  r.  7aden,  255  tfo.  loc.  dt.  720, 
721.  164  S.  W.  523. 

[3]  III.  It  l8  conceded  In  aK>^ant'B  stftte- 
rnent  that  the  14^220  acres  mentioned  in  aald 
gnitclalin  deed,  and  BometUnes  mentioned  aa 
15,000  acres,  was  a  part  ot  the  350,000  acres 
conveyed  to  Stoddard  comity  by  the  state  of 
Missouri  in  trust  for  drainage  and  reclama- 
tion purposes,  etc.  It  Is  claimed  that  Stod- 
dard county  was  divested  of  the  title  to'  said 
15,000  acres,  by  the  sale  of  same  under  an 
ezecatlon  dated  Angnst  0,  1809,  on  a  general 
Judgment  rendered  against  said  county  Mardi 
14,  1868,  In  favor  of  the  Allen  heirs  for  $4,- 
840  debt,  and  costs,  and  that  the  same  was 
conv^ed  to  Hides,  Lisle;  and  Miller  for 
$299.10  in  September  1609,  by  the  sheriff  of 
Bald  county,  under  the  execution  sale  afore- 
said. This  sale  was  void,  and  left  the  legal 
title  to  said  15,000  acres  in  Stoddard  county 
In  trust  for  drainage  and  reclamation  pur- 
poses, as  though  no  Judgment  had  been  ren- 
dered or  sale  had  taken  place  thereunder. 
Allie  W.  Hicks  therefore  had  no  title  to  said 
15,000  acres  or  any  portion  thereof,  and  hence 
passed  no  title  to  any  part  of  same  In  his 
quitclaim  deed  to  appellant.  State  ex  reL 
Bobbins  V.  County  Court  of  New  Madrid,  51 
Mo.  82;  By.  Co.  v.  Hatton,  102  Mo.  loc  clt 
55,  14  S.  W.'763;  Bay  less  v.  Glbbe,  251  Mo. 
loc  dt.  504,.  158  S.  W.  590;  Senter  v.  Lumber 
Co.,  255  Mo.  lot  dt  602,  164  S.  W.  501,  and 
following. 

[4]  IT.  Appellant  contends  that  plaintiff 
has  no  legal  right  to  malntala  this  action  in 
his  own  behalf  and  In  behalf  of  others  sim- 
ilarly interested.  Every  person  who  owns 
any  part  of  the  64,220  acres  described  in  the 
quitclaim  deed  in  controversy  obtained  his 
title  through  Stoddard  county.  The  record- 
ing of  said  quitclaim  deed  would  cast  a  doud 
upon  the  title  of  every  landowner  whose,  real 
estate  was  described  therein.  If  it  became 
necessary  in  a  court  of  equity  for  all  or  a 
portion  of  said  landowners  separatdy  to 
have  said  doud  upon  their  respective  titles 
removed,  it  would  require  same  evidence  as 
to  common  source  of  title,  the  same  evidence 
as  to  the  dond  i)pon  the  title,  and  the  same 
redtals  in  the  respective  decrees  rendered. 
In  order,  therefore,  to  avoid  a  multlplldty 
of  suits,  and  accomplish  the  same  purpose  in 
a  single  action,  the  modem  rules  of  equity 
Juriq;>mdenoe  authorize  the  plaintiff  in  his 
own  behalf,  and  In  behalf  of  all  others  sim- 
ilarly interested,  to  maintain  this  kind ,  of 
an  action.  Newmeyer  et  al.  v.  Railway  Ca, 
52  Mo.  81, 14  Am.  Rep.  384 ;  Ranney  t.  Bader, 
67  Mo.  479;  Deunlson  v.  Kansas  City,  95 
Mo.  416,  8  S.  W.  429;  LUly  ▼.  Tobbeln,  108 
Mo.  489,  16  S.  W.  618,  23  Am.  St  Bep.  887; 
State  ex  rel.  v.  Wood,  165  Mo.  loc  dt  485,  S6 
S.  W.  474,  48  L.  B.  A.  586 ;  State  ex  rel.  r. 
Woodside,  264  Mo.  680,  163  S.  W.  845;  1 
Spelling  On  Injunctioiui  and  othar  £]xtraordl- 
nary  Bemediea  (2d  Bd.)  {678;  1  High  On 
InJvncUoBB  (4tb  Ed.)  U  372  and  674.    The 


equitable  prtndplea  siiBtaiiilag  tlia  A^  to 
maintain  this  dan  of  acOons  la  foroefully 
stated  in  1  High  On  Injonctions  (4th'  Bd.)  S 
372,  and  cases  dted  thereunder,  as  follows: 

"The  prevention  of  a  cl<nid  upon  title  is  a 
salutary  branch  of  the  Jurisdiction  of  equity, 
reoogniEed  by  all  the  STithorities,  and  fbanded 
upon  the  clearest  principles  of  right  and  jus- 
tice. The  jurisdiction  by  injunction  to  prevent 
a  cloud  upon  title  is  closely  analogo^is  to  the 
well-settled  jurisdiction  of  courts  of  chancery 
for  the  removal  of  cloud  upon  title;  and  the 
reasoning  which  supports  the  jurisdiction  in 
the  latter  case  would  seem  to  apply  with  equal, 
if  not  greater,  force  in  the  former.  It  seems, 
therefore,  to  follow  as  a  neoessary  consequence 
that,  if  the  aid  of  egnity  may  oe  invoked  to 
remove  a  cloud  upon  tatle  to  realty,  it  may  with 
equal  propriety  be  exerted  to  enjoin  such  ille- 
gal aete  as  will  necessarily  result  in  a  clouded . 
title.  And  it  may  be  asserted  as  a  general  prop- 
osition that  a  sale  of  lands  under  execution, 
which  would  confer  no  title  upon  the  purchas- 
er, and  whose  only  effect  would  b«  to  cloud  the 
title  of  others,  will  be  enjoined." 

The  right  of  plaintiff  to  maintain  this  ac- 
tion for  the  benefit  of  himself  and  others 
similarly  situated  is  sustained  by  the  weight 
of  authority. 

[S]  T.  Were  the  facts  soffident  before  the 
trial  court  to  warrant  it  in  perpetually  en- 
Joining  the  recording  of  appdlant's  quitdaim 
deed?  If  recorded,  it  is  too  plain  for  argu- 
ment that  a  dond  will  be  cast  upon  the  title 
to  the  entire  64,220  acres,  whether  held  by 
the  county  as  trustee  aforesaid  or  by  indi- 
viduals and  corporations  claiming  through 
the  county  as  a  common  source  of  title.  No 
purchaser  of  any  of  said  land  would  be  will- 
ing to  pay  full  value  for  same  until  the  cloud 
upon  the  title  occasioned  by  the  recording  of 
said  deed  had  been  removed.  It  is  undisput- 
ed that  a  large  portion  of  the  land  describ- 
ed in  said  quitclaim  deed  has  become  very 
valuable.  The  capitalist  therefore  who  de- 
sired to  loan  money  on  this  land,  appraised 
at  its  reasonable  value,  would  require  that 
this  doud  upon  the  title  should  be  first  re- 
moved before  the  full  amount  agreed  upon 
should  be  paid  over  to  the  borrower.  The 
very  fact  that  the  grantee  in  the  quitclaim 
deed  has  received  a  conveyance  of  64,220 
acres  of  land  for  the  expressed  consideration 
of  ?75,  and  without  the  semblance  of  title 
passing  l^y  said  conveyance.  Is  very  persua- 
sive evidence  to  our  mind  that  either  the  ap- 
pellant thought  there  might  be  some  chance 
to  obtain  a  reconsideration  of  the  conclusion 
reached  in  the  Simpson  Case,  supra,  or  said 
conveyance  could  be  held  as  a  club,  when  re- 
corded, to  force  vendors,  purdiasers,  money 
loaners,  etc.,  to  pay  a  monled  consideration 
for  every  conveyance  of  said  land  made  in 
order  to  remove  a  dond  from  the  title.  In 
either  eveht,  a  court  of  equity  would  be  Jus- 
tified in  enjoining  the  recording  of  said  in- 
strument 

VI.  Upon  a  careful  consideration  of  all  the 
facts  disclosed  by  the  record  we  are  of  the 
opinion  that  the  trial  court  was  well  within 
the  law  and  the  eridenoe  in  respect  to  its 
findings. 
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Its  Judginent  In  prohlUtlnK  the  reoording 
0t  appellant's  quifadalm  deed  is  therefore  af- 
firmed. 

BBOWN,  a,  not  sitting. 

PEB  ODRIAM.  The  foregoing  opinion  of 
BAII4BY,  O.,  Is  adopted  as  the  opinion  of  the 
oonrt  All  concur,  except  BLAIB,  J.,  who 
dissents. 


OGDEN  ▼.  AUER.    (No.  17639.) 

(Sapreme  Goart  of  Missouri,  Division  No.  2. 

Feb.  16,  1916.     Rehearing  Denied 

March  31,  1916.) 

1.  Bquitt  «s965(3)— Majuvs— GuiAN  Hands. 

urespectiTe  of  the  doctrine  of  res  adjudi- 
cata,  equity  will  not  aid  one  who  has  sought  the 
same  relief  in  separate  actions  on  grounds  so  in- 
consistent as  to  evince  a  lack  of  candor  and 
clean  hands. 

[Ed.  Note.—For  other  cases,  see  Bqnity,  Dec. 
Dig.  *=>65(3).] 

2.  JuDouENx    (S=3588  —  Res    Aojudioaxa— 

MaTTEBS    CONCLITDED. 

In  an  action  in  equity  for  the  partition  of 
land,  a  former  judgment  in  an  action  between 
the  same  parties  and  seeking  the  same  relief, 
but  urging  different  grounds,  was  conclusive 
upon  a  plea  of  res  adjudicata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1062,  1090 ;   Dec.  Dig.  <8=»588.] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
O.  Hitchcock,  Judge. 

Action  by  Mary  Auer  Ogden  against  Reno 
A.  Auer.  From  a  Judgment  for  the  defend- 
ant, the  plalntlfT  appeals.    Affirmed. 

Plaintiff  deeming  herself  entitled  to  a  moie- 
ty of  certain  lands  situate  In  the  city  of  St 
l/ouis,  brought  this  action  in  equity  In  the 
circuit  court  of  that  city  against  defendant 
to  establish  her  alleged  status  as  an  heir 
of  Andrew  Auer  and  Elizabeth  A.  Auer,  to 
the  end  that  she  might,  as  her  prayer  was, 
have  said  lands  partitioned  l)etween  defend- 
ant and  herself.  Cast  below,  she  has  ap- 
pealed. 

Defendant  Is  the  son  of  said  Andrew  and 
Elizabeth  A.  Auer,  who  died  on  the  26th  day 
of  November,  1909,  and  on  the  7th  day  of 
March,  1910,  respectively.  Said  Andrew  was 
seised  in  fee  of  a  part  of  the  lands  sought 
to  he  partitioned.  These  lands  he  devised  to 
the  said  Klizabeth,  so  that  she  at  her  death 
was  seised  of  all  of  them,  and,  dying  intes- 
tate, they  passed  by  descent  to  defendant  as 
her  only  heir,  subject  as  the  contention  of 
plaintiff  herein  is,  to  her  alleged  right  to  a 
moiety  thereof. 

Plaintiff's  petition  is  in  two  counts;  the 
substance  and  legal  effect  of  each  thereof 
will  be  found  among  other  facts,  regarded 
by  us  as  decisive  of  the  case,  in  our  discus- 
sion of  the  law  deemed  applicable  to  the  is- 
sues, presented. 

August  Walz,  Jr.,  and  W.  O.  Carpenter, 
both  of  St  Louis,  for  appeUant  Wm.  F. 
Woeruer,  of  St  Louis,: for  respondent 


FARIS,  P.  J.  (after  stating  tlie  facts  as 
above).  Defendant  who  is  the  respondent 
here.  Interposed  below,  among  other  defenses, 
that  of  former  adjudlcatioa  In  proof  of 
this  plea  the  flies  and  the  Judgment  in  a 
former  action  between  the  identical  parties 
were  offered.  From  the  petition  In  such 
former  action  it  appears  that  on  some  day 
prior  to  October  24, 1911,  bnt  on  what  precise 
date  does  not  appear,  there  was  filed  in  the 
circuit  court  of  the  <Aty  of  St  Lonls,  by 
plaintiff,  an  action  in  two  counts:  (a)  For 
partition;  and  (b)  for  specific  performance 
of  a  contract  to  adopt  and  for  partition  of 
the  same  lands  now  here  in  controversy  and 
others  not  here  lnv(rived.  The  first  count  in 
said  last-mentioned  petition  averred  In  sul>- 
stance  that  plaintiff  is  the  heir,  for  that  she 
is  the  "natural-bom  daughter"  of  defend- 
ant's mother  and  father,  and  as  such  entitled 
to  one-half  of  said  lands.  The  prayer  is  for 
partition.  The  second  count  avers  a  promise 
made  by  defendant's  parents  to  some  un- 
known person  for  plaintiff's  benefit,  to  adopt 
plaintiff  as  an  heir;  the  performance  of  ail 
duties  as  a  child  on  plaintiff's  part  tmd  a 
prayer  for  specific  performance  of  said  prom- 
ise to  adopt  and  for  partition  of  the  lands 
here  in  controversy. 

The  action  above  referred  to,  whldi  we 
may  for  convenience  style  the  ''first  action" 
to  distinguish  it  from  the  case  at  bar  (though 
it  was  not  in  fact  the  first  action  by  two 
others — one  In  the  probate  court  and  another, 
which  was  dismissed  in  the  circuit  court), 
came  on  for  trial  on  the  24th  day  of  October, 
1911.  At  the  request  of  plaintiff,  by  motion 
to  that  end,  the  issue  of  whether  plaintiff 
is  the  "natural-bom  daughter"  of  the  Auers, 
bom  in  lawful  wedlock,  was  submitted  to  a 
jury.  The  evidence  was  heard,  and  on  the 
25th  day  of  October  the  jury  returned  a  ver- 
dict- against  plaintiff,  in  substance  finding  the 
fact  to  be,  that  plaintiff  Is  not  the  natural- 
bom  child  of  the  Auers,  born  In  lawful  wed- 
lock. On  October  28,  1911,  plaintiff  filed  her 
motion  for  a  new  trial,  which  motion  was  by 
the  court  overraled  on  December  26,  1911, 
and  Judgment  was  thereupon  rendered  for 
defendant  and  against  plaintiff  on  the  first 
count  of  her  petition,  dismissing  her  bill. 
After  the  verdict  and  pending  the  motion  for 
a  new  trial  and  on  November  1,  1911,  plain- 
tiff dismissed  the  second  count  of  her  said 
first  action,  which  said  count  is  in  all  ma- 
terial respects  a  copy  of  the  first  count  of  the 
snit  at  bar.  Idkewise  pending  the  motion  for 
a  new  trial,  and  on  the  3d  day  of  December, 
1911,  the  action  at  l>ar  was  filed. 

[1,2]  From  the  judgment  In  the  first  ac- 
tion no  appeal  was  taken,  and  whatever 
rights,  if  any,  which  were  concluded  thereby 
are  obviously  res  adjudicata  in  tlUs  action. 
Leaving  out  of  consideration  the  proceeding 
in  the  probate  court  which'  was  dismissed, 
and  the  earlier  actiim  in  the  circuit  court 
(even  preceding  that  called  here  the  first  ac' 
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titm,  whl(d>  was  Ilkewtae  dismlBsed,  aad 
wbldi  It  la  plain,  go  only  to  sbow  tbe  divers 
attitudes  and  contradictory  aflMavlts  otf 
plaintiff  as  well  as  the  vexatloug  nature  of 
this  litigation),  the  point  is  strenuonsly  urg- 
ed, upon  the  facts  stated,  that  the  doctrine 
of  res  adjudicata  precludes  plaintiff  from 
snccessfuUy  maintaining  this  action. 

Iiet  us  examine  this  question  before  we 
come  to  the  merits.  The  only  relief  prayed 
for  in  each  of  these  actions  and  in  each  count 
thereof  was  partition  of  the  premises  describ- 
ed In  the  first  action  and  In  this  one.  In  the 
first  action  the  rlf^t  to  a  decree  of  partition 
was  based  upon  the  grounds:  (a)  That  plain- 
tiff Is  an  heir  of  the  Auers  (from  the  fact 
averred  that  she  Is  their  child,  bom  of  them 
In  law^ful  wedlock);  and  (b)  that  plaintiff 
was  entitled  to  tbe  spedflc  performance  of 
a  contract  made  by  the  Auers  with  "some  one 
acting  for  and  In  behalf  of  plaintiff,"  to  legal- 
ly adopt  her  as  their  child  and  heir. 

In  the  case  at  bar  likewise  partition  of 
the  premises  In  controversy  Is  the  only  re- 
lief sought,  and  the  averred  grounds  upon 
which  such  partition  Is  sought  are:  (a) 
That  the  Auers  contracted  and  agreed  with 
some  unknown  person  "acting  for  and  on 
behalf  of  this  plaintiff,"  to  take  plaintiff 
and  legally  adopt  her  as  their  own  child  and 
heir,  and  (b)  that  plaintiff  was  reared  by  the 
Auers  In  tike  belief  that  she  was  their  daugh- 
ter; that  they  educated  her  as  such  and  so 
held  her  out  to  others;  that  -she  rendered 
love  and  menial  service  to  them  for  years  as 
If  she  were  their  daughter,  and  in  the  belief 
that  such  blood  relation  actually  existed; 
that  through  her  said  services  rendered  in 
the  honest  belief  of  such  relationship,  much 
of  the  identical  property  sought  to  be  par- 
titioned was  earned,  or  augmented  In  value, 
and  that  a  refusal  to  allow  her  to  share  In 
it  to  the  extent  that  a  child  by  blopd  of  the 
Auers  would  share,  would  amount  to  a  fraud 
upon  her,  and  that  defendant,  by  reason  of 
the  tortious  acts  of  his  ancestors  from  whom 
the  property  in  dispute  was  inherited  by 
him,  is  estopped  to  deny  tbe  validity  of  her 
dalm,  averred  to  accrue  as  above  stated,  to 
one-half  of  It, 

Leaving  out  of  question  the  dlvefs  contra- 
dictory attitudes  assumed  by  plaintiff,  which 
we  could  well  consider  as  affecting  the  bona 
fides  and  merits  of  her  case  (Russell  v.  Sharp, 
192  Mo.  loc.  dt  287,  91  S.  W.  134,  111  Am. 
St  Rep.  496),  and,  looking  alone  to  ber  first 
action  and  to  the  instant  one,  we  conclude 
that  the  plea  of  res  adjudicata  is  well  taken, 
and  tliat  the  Judgment  of  the  court  nisi  Is 
right  whether  he  put  it  on  the  merits,  or  up- 
on the  plea  of  res  adjudicata.  Whether  a 
partition  action  brought  under  our  statute  is 
an  action  at  law  or  an  action  in  equity,  we 
need  not  here  again  rule;  both  of  these  ac- 
tions were  In  equity  till  they  were  submitted, 
and  in  tbe  first  case  until  an  advisory  ver- 
dict upon  a  submitted  issue  was  rendered  by 
a  Jury.    Both  actloDs  sought  tb*  self -same 


judgment,  vlx.,  partition  of  the  identical 
premises  described  In  the  first  action  and  in 
this  one.  Certain  differences  of  fact  only 
existed  in  the  two  actions  as  to  the  grounds 
utKm  which  plalnttfl  bottomed  ker  right  to 
the  partition  prayed  for. 

If  plaintiff  had  the  right  to  maintain  parti- 
tion for  any  one  of  the  three  reasons  she 
has  from  time  to  time  urged,  it  was  a  duty 
she  owed  to  the  courts  to  plead  them  all  in 
one  action.  If  they  were  so  glaringly  in- 
consistent as  to  be  maintainable  only  In 
separate  actions,  then  they  are  too  inconsist- 
ent to  allow  relief  in  equity  in  a  case  Uke 
this  (^nssell  v.  Sharp,  supra) ,  when  separate- 
ly pleaded.  For  equity  ought  not  to  aid  those 
who  urge  as  grounds  for  one  and  the  self- 
same Judgment  xx^Bitlons  so  glaringly  con- 
tradictory as  to  evince  from  the  simple  re- 
cital of  them  a  lack  of  candor  and  clean 
hands,  to  say  no  more. 

Iiltigants  are  to  be  held  bound  to  set  out 
all  reasons  which  they  deem  to  exist  for  any 
relief  they  may  consider  themselves  entitled 
to^  they  ought  not  to  be  permitted  to  take 
two  or  three  bites  to  an  equitable  cherry  any 
more  than  at  a  law  chwry.  A  party  weighed 
in  the  scale  np<»i  an  urged  plea  of  res  ad- 
judicata is  to  be  held  to  plead  all  of  the 
grounds  he  may  possess  and  have  at  hand 
for  either  defense  or  as  entitling  him  to  any 
given  relief.  In  fact  he  will  be  deemed  to 
have  so  urged  aU  such  grounds  as  he  might 
have  urged.  Stone  v.  Railroad,  261  Mo.  78, 
169  S.  W.  88;  Smmert  v.  Aldrldge,  231  Ma 
li24,  132  S.  W.  1050;  Womach  v.  St.  Joseph, 
201  Ma  loc.  dt.  490,  100  S.  W.  448, 10  L.  lU 
A.  (N.  S.)  140;  Spratt  v.  Early,  199  Mo.  ioc. 
dt  BOO,  97  S.  W.  928;  Undell,  etc.,  v.  Lln- 
dell,  142  Mo.  SI,  43  S.  W.  368;  DonneU  v^ 
Wright,  147  Mo.  loc.  dt  646,  40  S.  W.  874; 
McLure  v.  Bank  of  Commerce,  263  Ho.  loc. 
dt  135,  172  S.  W.  336;  Bobb  v.  Graham,  89 
Ma  200,  1  S.  W.  90;  Cantwell  v.  Johnson. 
236  Mo.  loa  dt  603,  139  S.  W.  365;  Greena- 
baum  V.  Elliott,,  60  Mo.  25 ;  Union  Railroad, 
etc.,  V.  Traube,  68  .Ma  355;  Shelblna  Hotel 
Aes'a.  v.  Parker,  68  Ma  327;  Hartley  v. 
Bartley,  172  Mo.  loc.  dt  212,  72  S.  W.  621. 
In  the  case  of  Emmert  v.  Aldrldge,  supra, 
at  page  128  of  231  Mo.,  page  1051  of  132 
S.  W.,  Graves,  J.,  vnrlting  the  opinloa  of 
Division  1  of  this  court,  said: 

"In  the  recent  case  of  Spratt  v.  Early,  199 
Mo.  loc.  cit  500  [97  S.  W.  925],  this  court  in 
banc  said :  'What  is  urged  in  the  present  action 
could  have  been  urged  in  the  former  action. 
The  first  action  involved  the  whole  lot,  and  this 
a  part  of  the  lot  Tbe  parties  are  identical ; 
nnd  the  exact  contention  made  in  tlus  suit  could 
have  been  made  in  tbe  other.  Plaintiff  did  not 
deem  it  proper,  for  reasons  perhaps  best  known 
to  bimsdt  to  make  the  contention.  That  he 
could  have  presented  the  matter  goes  without 
quustion.  When  evidence  was  introduced  as 
to  tbe  homestead  rights  of  Mrs.  Duffy  for  the 
purpose  of  disrobing  the  conveyance  of  the 
alleged  fraud,  the  pialittiff'  could  have  shown 
and  should  have  shown  that  th«re  was  an  excess 
over  and  above  the  homestead  interest,  which 
could  be  impressed  with  the  jCraud.     ^ad  he 
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done  w,  this  eonrt  wonU  have,  said  ao  in  th* 
former  opinion.  Parties  cannot  be  permitted 
to  try  their  cases  by  ple(Semeal.  "Whatever 
should  have  been  in  the  first  case,  for  the  pur- 
pose of  passing  upon  the  ciuestion  of  former  ad- 
judication, wiU  M  considered  to  have  been 
there.' 

"In  the  Spratt  CasOtWe  oQled  attention  to 
the  case  of  Donnell  v.  Wright,  147  Mo.  loc.  cit 
647  [49  S.  W.  874],  whereat  Judge  Brace  for  the 
court  reviewed  the  case  law  upcn  the  subject, 
and  succinctly  announced  the  rule  thus:  "The 
plea  ot  res  adjudicata  applies,  except  in  Special 
cases,  not  only  to  jpoints  upon  which  the  court 
was  actually  required  by  the  parties  to  form 
an  opinion  and  pronounce  judgment,  but  to  ev- 
ery point  which  properly  belonged  to  the  sub- 
ject of  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  brought 
forward  at  the  time.' 

"We  therefore  say  that  when  Starbuck  was 
called  into  court  in  the  case  under  section  650 
to  have  his  title  ascertained  and  determined,  he 
should  have  disdosed  to  the  court  all  of  his 
avennes  of  title  whatever  they  may  have  been. 
If  he  had  title  to  this  one  40  acres  by  reason 
of  the  homestead  act  of  1806,  and  the  deed  from 
Mrs.  Aldtidge,  it  was  his  duty  to  have  urged 
the  matter  to  the  court  at  that  time.  Under  the 
rule  the  matter  has  been  as  fully  adjudicated  as 
if  it  had  been  specifically  tendered  and  adjudi- 
cated. It  was  but  one  method  by  which  he  could 
show  his  allied  title  to  the  court" 

No  reason  can  be  seen  In  this  case  why 
plalntifr  could  not  have  done  this.  Her  al- 
leged anoestors  were  deceased  then ;  they  are 
stUl  dead.  Her  condltloa  has  not  changed, 
nor  baa  the  status  of  the  defendant,  or  of 
her  alleged  right,  or  of  the  property  tn  con- 
troversy been  In  any  wise  altered  from  the 
time  of  the  first  acUon  down  to  this  one.  So 
having  found  a  sufficient  reason  for  the  judg- 
ment rendered  nisi,  we  need  not  cumber  tbe 
books  with  the  merits  of  the  case,  or  the  lack 
thereof. 

It  follows  that  the  judgment  of  the  court 
nisi  was  right,  and  ougbt  to  be  afflrmed.  Let 
it  be  so  ordered.    All  concur. 


BERNERO  V.  GOODWIN  et  aJ.    (No.  17556.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  15,  1916.     Bebearing  Denied 

March  31,  1916.) 

ADOPnow  «=»23— Wills  «=>22&— Ettbot  or 
Adoption  —  Desckndahtb  or  Adopted 
Child— Contest  of  Will. 

Rev.  St  1900,  g  1671,  provides  that  a  per- 
son may  by  deed  adopt  any  child  or  children  as 
his  or  her  heir.  Section  332  declares  that  the 
estate  of  a  decedent  shall  descend  and  be  dis- 
tributed in  parcenary  to  his  Icindred,  male  and 
female,  first  to  his  children  or  their  descendants. 
Testatrix  by  deed  adopted  a  son.  Such  son  pre- 
deceased trstatrix  leaving  issue.  Beld  that,  as 
the  adopted  son  acquired  all  the  rights  of  a  nat- 
ural diild,  his  issue  bad  sufficient  interest  to 
contest  her  will,  being  entitled  to  take  as  if  it 
were  a  natural  descendant  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  J  42;  Dec  Dig.  «S=23;  Wills, 
Cent  Dig.  jf  650-554;   Dec.  Dig.  <S=229.] 

Appeal  from  St.  Louis  Circuit  Court; 
Hugo  Muencb,  Judge. 

Suit  by  Louis  B^mero,  an  infant,  by  Ills 
curatriz,  I»ralne  T.  Bemero,  against  The- 


Ik  Goodwin  and  otbersL  From  a  Jodg- 
mait  for  deiSendants,  plaintift  appeals.  Re- 
versed and  remanded. 

This  la  a  suit  to  contest  the  validity  of 
what  purports  to  he  the  last  will  and  testa- 
ment of  Tlieresa  Bemero,  deceased,  on  the 
ground  of  undue  influence  and  unsoundness 
of  mind.  The  proceeding  was  Instltnted  in 
the  drcnlt  court  of  the  dty  of  St  Louis. 
Some  of  the  defendants  filed  a  pleading  in  the 
nature  of  a  plea  in  abatement  which  alleged 
that  plaintiff  would  have  no  Interest  in  the 
estate  of  deceased  in  the  event  there  bad 
been  no  will,' and  therefore  he  did  not  bave 
such  an  interest  as  to  entitle  him  to  bring 
the  suit.  Trial  was  had  by  the  court,  which 
resulted  in  a  judgment  finding  that  plaintiff 
did  not  have  such  an  interest  in  the  estate 
as  would  entitle  him  to  maintain  the  action 
to  contest  the  will.  The  plaintiff  thereupon 
duly  i)erfected  an  appeal  to  this  court 

The  facts  are  undisputed,  and  may  be 
stated  substantially  as  follows:  Louis  Ber- 
nero,  'Sr.,  and  Theresa  Bemero  (the  alleged 
testatrix)  were  husband  and  wife.  The  hus- 
band died  in  August,  1904.  On  April  10. 
1905,  said  Theresa  Bemero,  by  deed  of  adop- 
tion, executed  and  acknowledged  as  provid- 
ed by  the  statutes,  adopted  Emanuel  C. 
Bemero  as  her  child  and  heir.  The  deed  of 
adoption  recites  that  said  Theresa  and  her 
husband,  in  1880,  while  in  Italy,  agreed  with 
the  parents  of  said  Emanuel  to  adopt  him 
and  brought  'him  home  with  them  to  the 
city  of  St.  Louis,  where  he  lived  with  them 
as  their  Child  and  as  a  member  of  the  fam- 
ily, but  no  deed  of  adoption  was  ever  re- 
corded as  required  by  the  statutes.  The 
deed  of  adoption  further  recites  that  it  was 
made  so  as  to  comply  with  said  statutes. 
At  the  time  of  the  deed  of  adoption,  Emanuel 
Bemero,  the  adopted  child,  was  28  years 
of  age.  On  November  30,  1904,  said  Emanuel 
Bernero,  the  adopted  son,  married  Loraine 
Thompson,  now  Loraine  T.  Bernero,  appear- 
ing as  the  curatrix  of  the  plaintiff  Infant 
In  this  suit.  There  was  bom  of  th^s  mar- 
riage, on  October  14,  1905,  Louis  Bernero, 
plaintiff  in  this  case.  Emanuel  Bemero,  the 
natural  father  of  plaintiff,  died  In  April, 
1910,  leaving  surviving  him  his  widow  and 
his  son,  Louis  Bernero,  the  plaintiff.  On 
July  16,  1911,  said  Theresa  Bernero  (alleged 
tesUtrix)  died  in  the  city  of  St  Louis.  It 
does  not  appear  that  she  left  any  natural 
children  or  their  descendants  surviving  her, 
but  that  she  left  surviving  her  two  sisters. 
After  her  death  her  alleged  will  dated  June 
25,  1910,  was  admitted  to  probate  by  the  pro- 
bate court  of  the  city  of  St  Louis.  The  pres- 
ent plaintiff  was  made  beneficiary  under  the 
will  In  the  sum  of  $10,000.  The  remainder 
of  her  property  was  left  to  several  different 
legatees  and  devisees. 

The  condensed  facts  therefore  appearing 
from  the  record  necessary  to  a  detenntna- 
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Uon  ot  th«  qnestton  here  raised  are  that 
an  adopted  child  died  dnring  the  life  of  hlB 
adopting  parent  and  left  aurvlTlng  blm  a 
natural  child  (the  plaintiff  herein),  and  there- 
after the  adopting  parent  died,  leaving  a 
will.  Plaintiff  brings  thia  snit  to  contest 
the  validity  of  the  wilL  Defendants  raise 
the  issue  that  plaintiff  coald  not  Inherit 
from  the  adopting  parent  In  the  event  she 
died  Intestate,  and  that  therefore  plaintiff 
had  not  sach  an  Interest  as  would  permit 
him  to  contest  the  will.  Plalntifl  contends 
that  he  Inherits  from  the  adopting  parent  of 
his  natural  father  the  same  as  If  his  father 
had  been  the  natural  child  of  the  adopting 
parent 

Thomas  D.  Cannon,  Moses  N.  Sale,  D. 
Gfddsmith,  E.  P.  McCarthy,  and  John  A. 
Borke,  aU  of  St.  Louis,  for  appellant  Stew- 
art, Bryan  ft  Williams  and  McShane  &  Good- 
win, all  of  St  Louis  (John  M.  Goodwin  and 
Geow  H.  Williams,  both  of  St  Louis,  on  the 
iHlef),  for  respondents. 

WILLIAMS,  C.  (after  stating  the  facts  as 
above).  [1]  The  question  now  presented  for 
our  review  Is  whether  or  not  the  natural 
child  of  an  adopted  child  shall  share  In  the 
distribution  of  the  estate  of  the  adopting 
parent  dying  intestate;  the  adopted  child 
having  predeceased  the  adopting  parent 
This  identical  question  has  never  been  be- 
fore the  court  for  determfiiation.  After  a 
careful  consideration  of  the  question,  we 
have  reached  the  conclusion  that  the  ques- 
tion should  be  answered  in  the  affirmative. 

The  rule  here  applicable,  and  supported  by 
the  great  weight  of  authority,  is  stated  in 
1  R.  C.  L.,  614,  as  follows: 

"If  an.  adopted  child  dies  during  the  life  of 
its  adopting  parent,  leaving  children,  anch  chil- 
dren are  for  most,  if  not  for  all,  purposes,  re- 
garded as  natural  grandchildren  of  the  adopt- 
ing parent,  and  are  entitled  to  represent  their 
parent  and  to  receive  from  the  estate  of  his 
adopting  parmt  what  he  wonld  have  been  en- 
titled to  receive  had  he  lived  until  after  such 
parent's  death." 

To  the  same  effect  and  directly  In  point  are 
the  following  authorities:  Gray  v.  Holmes, 
07  Kan.  217,  45  Pac.  596,  33  L.  R.  A.  207; 
Power  V.  Hafley,  83  Ky.  671,  4  S.  W.  683; 
Pace  T.  Klink,  61  Oa.  220;  In  re  George 
Walwortb'B  Estate,  85  Vt  322,  82  AU.  7.  37 
U  K.  A.  (N.  S.)  849,  Ann.  Cas.  1914C,  1223; 
In  re  Estate  of  Winchester,  140  CaL  468,  74 
Pac.  10;  In  re  Webb's  Estate  (Pa.)  95  Aa 
419,  not  yet  officially  reported;  1  Corpus 
Juris.  1402,  i  187. 

It  appears  that  in  the  majority  of  the  fore- 
going authorities  the  principal  argument  or 
reason  given  In  favor  of  the  holdings  Is  that,' 
since  adoption  was  a  creature  of  the  civil 
law  and  unknown  to  the  common  law,  the 
courts  would  look  to  'the  dvll  law  for  aid  in 
construing  the  respective  statutes;  that  un- 
der the  civil  law  the  children,  of  an  adopted 
child  stood  In  the  position  of  grandchildren 
of  the  adopting  parent - 


In  the  case  of  In  n  Webb's  EMate,  snpra, 
the  reason  given  In  suj^xyrt  of  the  holding 
was  that  the  word  "heir,"  used  in  the  adop- 
tion statute  of  Pennsylvania,  "ex  vl  termini 
implies  representation,"  and  that  therefore 
upon  the  death  of  an  adi^ted  child  her  chil- 
dren succeeded  to  her  rights  as  heir  of  the 
adopting  parent  B«spondent  attacks  the 
correctness  of  the  reasoning  given  as  a  Jua- 
tiflcatioii  for  the  holdings  In  some  of  the 
above-entitled  cases. 

Without  here  undertaking  to  determine 
whether  the  respective  reasons  given  in  the 
authorities  dted  would  be  sufficient  to  sus- 
tain a  like  result  in  the  present  case,  we 
will  state  that  we  think  a  sufficient  reason 
can  be  given  In  justification  of  the  conclu- 
sion reached  in  the  present  case  without 
calling  to  our  aid  the  precepts  of  the  civil 
law  or  without  relying  upon  the  inipUea- 
tlon  of  representation  springing  from  the 
word  "heir"  as  discussed  In  the  Pennsyl- 
vania case.  We  have  reached  the  conclusion 
that  in  this  state  the  natural  child  of  an 
adopted  child  (the  adopted  child  having  pre- 
deceased the  adopting  parent)  Inherits  from 
the  adopting  parent  for  the  following  rea- 
sons: 

Section  1671,  R.  S.  Mo.  1909,  provides  that 
a  person  may  by  deed  "adopt  any  child  or 
children  bs  his  or  her  heir,"  etc.  The  deed 
of  adoption  In  the  present  case  was  In  com- 
pllance  with  that  statute.  Section  332,  R.  S. 
1909,  being  one  of  the  statutes  of  descent  ot 
the  estate  of  an  intestate,  provides,  among 
other  things,  that: 

The  estate  "shall  descend  and  be  dlattibuted 
in  parcenary,  to  his  kindred,  male  and  female, 
■abject  to  the  payment  of  his  debts  and  the  wid- 
ow's dower,  in  the  following  oourse:  First,  to 
his  children,  or  their  descendants,  in  equal 
parts." 

It  has  been  held  by  this  court  that  an 
adopted  child  was  a  child  within  the  mean- 
ing of  the  above-quoted  statute  on  descents 
(Fosburgh  v.  Rogers,  114  Ma  122,  loc.  dt 
133,  21  S.  W.  82,  19  L.  R.  A.  20),  and  also 
that  an  adopted  child  is  a  child  within  the 
meaning  of  other  sections  of  the  descent  laws 
(Moran  v.  Stewart,  122  Ma  295,  loc.  dt 
299,  26  S.  W.  962).  The  above-menUMied  por- 
tion of  the  statutes  on  descent  as  construed, 
therefore,  means  the  same  as  if  it  read: 

"First,  to  his  children  [either  natural  bora  or 
adopted],  or  their  descendants,  in  equal  parts." 

Since  Emanuel  0.  Bemero  (the  adopted 
child)  was  the  Inheriting  child  of  Theresa 
Bernero  (the  adopting  parent),  within  the 
meaning  of  the  foregoing  statute  of  descent, 
and  since  Louis  Bernero,  appellant  here,  was 
the  blood  diild,  and  therefore  unquestionably 
the  descendant  of  said  I^ahuel,  deceased, 
we  think  It  inevitably  follows  that,  under  the 
statate  of  descent,  Louis  i^. entitled  to  the 
said  distributive  share  in  said  estate  in  the 
event  said  Theresa  died  intestate.  As  we 
have  gathered  it  from  the  briefs  and  oral 
argument  i-espondent's  main  contention  Is 
that  the  appellant  the  blood  child  of  the 


Digitized  by  LjOOQ  IC 


TB 


184  SOUTHWBSTBRN  BJBPOBTBS 


(Ma 


adopted  child,  must  receive  Its  rights  to  a 
distributive  share,  If  any,  solely  under  the 
deed  of  adoption  executed  by  his  natural 
father  and  the  adopting  parent,  and  that, 
since  the  adoption  statute  makes  no  provi- 
sion for  the  descendants  of  the  adopted  child, 
and  since  the  rights  created  by  the  deed  of 
adoption  are  personal  between  the  contract- 
ing parties,  and  not  such  as  extend  to  other 
parties,  the  apt>ellant  can  receive  no  share 
in  the  estate  of  the  adopting  parent  The 
error  of  the  above  position,  as  it  appears  to 
us,,  is  in  assuming  that  the  rights  of  appel- 
lant to  claim  a  distributive  share  in  the  es- 
tate is  limited  solely  to  the  adoption  laws 
and  deed  of  adoption,  to  the  exclusion  of  all- 
rights  given  by  the  statute  on  descents. 

It  was  pointed  out  in  the  case  of  Fosburgh 
V.  Bogers,  supra,  that  the  statute  of  descents 
merely  laid  down  the  general  rules  of  in- 
heritance, but  did  not  undertake  to  accurate- 
ly define  "how  the  status  is  to  be  created 
which  gives  the  capacity  to  inherit"  (Id.,  114 
Mo.  loc.  cit  133,  21  S.  W.  82,  19  li  B.  A. 
201),  and  that  this  status  might  be  created 
elsewhere,  as,  for  example,  by  compliance 
with  the  adoption  law  or  the  law  providing 
a  way  for  making  illegitimate  children  legiti- 
mate. In  the  present  case  appellant,  the  nat- 
ural clilld  of  the  adopted  child,  does  not,  in 
a  proper  sense,  take  under  the  deed  of  adop- 
tion. The  deed  of  adoption  created  the  sta- 
tus of  an  inheriting  chUd  in  appellant's  fa- 
ther, and  the  right  of  appellant  to  represent 
bis  father  is  given  him  by  the  statute  of  de- 
scents, by  use  of  the  words  "or  their  de- 
scendants." SOk  as  in  the  first  instance,  it  is 
not  necessary  to  refer  to  the  civil  law  to 
ascertain  whether  an  adopted  child  in  Mis- 
souri is  thereby  given  the  right  to  be  an  heir, 
this  because  the  Missouri  adoption  statute 
expressly  says  he  is  an  heir.  Neither  is  it 
necessary,  in  the  second  instance,  to  look  to 
the  implication  of  representation  arising  from 
the  use  of  the  word  "heir"  In  the  adoption 
statute;  tliis  because  the  statute  of  descent 
takes  hold  of  the  matter  when  once  the  sta- 
tus of  an  inheriting  child  is  given  the  adopt- 
ed child,  and  provides  for  representation  or 
succession  by  use  of  the  words  "or  their  de- 
scendants." 

The  fact  that  the  courts  of  otlier  states 
have  reached  the  same  conclusion  as  herein 
reached,  but  by  a  different  process  of  rea- 
soning, but  strengthens  the  soundness  of  the 
result  herein  reached.  An  examination  of 
the  adoption  laws  of  the  different  states  cit- 
ed above,  where  the  question  has  been  dis- 
cussed, discloses  that  the  rights  of  an  adopt- 
ed chUd  to  inherit  from  the  adopting  parent 
in  those  states,  so  far  as  they  affect  the  point 
now  discussed,  are  the  same,  in  effect,  as  the 
rights  of  inheritance  given  the  adopted  child 
in  Missouri.  In  none  of  those  states,  as  well 
as  in  Missouri,  does  either  the  adoption  stat- 
ntes  or  the  descent  statutes  expressly  say 


that  the  natural  dtlld  of  an  adopted  dilld 
inherits  from  tbe  adopUoK  parent,  but  ia 
each  case  dted  tbe  same  result  has  been 
reached  as  we  have  reached  in  the  present 
case. 

We  do  not  consider  that  anything  herein 
decided  conflicts  in  any  manner  with  the  rul- 
ing In  Hockaday  v.  Lynn,  2CX)  Mo.  456,  08 
8.  W.  686,  8  li.  a.  A.  (N.  S.)  117,  118  Am.  St 
Rep.  672,  9  Ann.  Cias.  77S,  which  held  that 
the  adc^ted  child  does  not  inherit  from  tbe 
collateral  kindred  of  the  adopting  paroit 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

ROY,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  tbe  oitinion  of 
the  court   All  the  Judges  concur. 


BAJOHE  ▼.  BAJOHB  et  sL    (No.  17873.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  29,  1916.     Rehearing  Denied 

March  80.  1916.) 

1.  WiTNKSSSS       «=>14i(ll)   —  COMPBTKKOY  — 

Tbansaciionb  with  Deceased  Persons. 
Rev.  St.  1909,  i  6354,  providing  that  where 
one  of  the  parties  to  the  contract  or  cause  of 
action  on  trial  is  dead,  the  other  party  thereto 
shall  not  testify  either  in  his  own  favor  or  in 
favor  of  any  party  to  the  action  claiming  under 
him,  does  not  prevent  a  widow  from  testifying 
that  her  husband  liad  dianged  the  name  <^  the 
grantee  in  a  deed  to  property,  purchased  by  her 
and  given  to  him  to  record,  from  her  name  to  his. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  g  639 ;    Dec  Dig.  «=>144(11).] 

2.  Appeal  and  Esbor  «s»837(12)— Bevikw— 

EviDENCa    CONSIOEBEO. 

Evidence,  first  admitted,  but  later  errone- 
ously stricken  by  the  court  u  in  the  record  on 
appeal,  can  be  considered  by  the  Supreme  Court 
LEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3276;  Dec.  Dig.  «=9837(12).] 

8.  Refoskation  or  Inbtbuuxnts  «s>45<4)— 

SUFFICIENCT   OF   EVIDENCE— ALTESATIONS. 

In  a  suit  by  a  widow  to  reform  a  deed,  evi- 
dence held  to  show  that  she  paid  the  purchass 
price  for  the  property,  and  that  the  deed  was 
originally  made  out  to  her,  but  had  been  alter- 
ed by  her  husband  before  being  recorded  by  him, 
by  substituting  his  name  for  hers  as  grantee. 

[Ed.  Note.— For  other  cases,  see  Beformatioa 
of  Instruments,  Cent  Dig.  H  160.  166,  176 ; 
Dec.  Dig.  «=>46(4).] 

4.  Husband  and  Whs  «=»121— Wife's  Sep- 
ABATE  Pbopebty— Deposit  in  Husband's 
Name. 

Where  a  wife  deposited  her  monty  in  a 
bank  in  lier  husband's  name,  and  he  gave  her 
blank  checks  signed  by  him  to  fill  in  and  use, 
a  payment  for  property  by  one  of  those  checks 
was  a  payment  oy  her.  even  if  the  money  in  the 
bank  was  the  money  of  the  husband,  and  he  was 
only  indebted  to  her  for  the  amount  idnce  his 
giving  her  the  checks  was  a  paonnent  of  the  debt 
to  that  extent 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  432,  436-441;  Dec.  Dig.  «=a 
121.] 
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Appeal  from  St  Lotds  Glrcnit  Court; 
George  C.  Hitchcock,  Judge, 

Salt  by  Clara  Bajohr  against  Alma-  M. 
Bajohr  and  others  to  reform  a  deed.  Decree 
for  the  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  l]i8tructl<»is  to 
enter  decree  for  plaintiff. 

William  L.  Bohnenkajnp  and  Bngene  O. 
Tittmann,  both  of  St  Loula,  for  aiq:>ellBnt 
Taylor  B.  Toung  and  Henry  1.  Feniss,  both 
of  St  Louis,  for  respondent  Cbrlatopber  A 
Simpson  Iron  WoiIes  Co.  Kurt  Von  Bep- 
pert  of  St  Louis,  for  respondents  Hoboy 
and  Nanninga. 

GBAVE8,  P.  J.  Clara  Bajohr  is  tbe  widow 
ofCailBajohr,  who  died  In  1910.  Tbe  action 
Is  one  In  equity  to  reform  and  correct  a  deed, 
as  such  deed  now  appears  of  record.  In  her 
petition  she  charges  that  she  bought  a  cer- 
tain lot  in  the  city  of  St  Louis  from  Katta- 
eilne  Katlander  for  the  price  of  $400,  which 
■he  paid  out  of  her  own  money.  She  furtiier 
arors  tliat  when  the  deed  .was  made  and  ex- 
ecuted by  Katberlne  Katlander  such  deed 
contained  tbe  name  of  Clara  Bajohr  as  gran- 
tee therein,  and  not  the  name  of  Carolns  Ba- 
Jcdir,  as  grantee,  as  such  deed  now  appears 
of  reowd.  She  avers  that  she  delivered  the 
deed  to  her  husband  to  be  recorded,  and  nev- 
er disoovered  that  the  name  of  the  grantee 
had  bem  changed  from  Clara  BaJ(Ar  to  Car- 
olus  Bajohr  until  after  his  death.  The  pe- 
tition further  diarges  that  such  change  was 
made  without  her  knowledge  or  consent  She 
prays  that  such  deed  as  of  record  be  cor- 
rected and  reformed  so  as  to  read  as  It  was 
when  originaQy  executed;  in  other  words, 
to  show  the  name  of  Clara  Bajohr  as  the 
grantee.'  Tlie  deed  which  has  been  filed  In 
this  court  shows  it  to  have  been  executed 
January  19,  1899,  but  not  recorded  until  De- 
cember 31,  1902.  In  this  petition  she  made 
the  children  and  creditors  of  Carl  Bajohr  de- 
fendants. By  answer  the  children,  who  were 
made  defendants,  answered  by  admitting  all 
the  allegatliniB  of  the  petition,  and  asked 
that  the  prayer  of  plaintiff's  petition  be 
granted.  The  answer  of  the  creditors  is 
quite  lengthy,  but  when  you  eliminate  there- 
from the  admissions  made  therein,  it  may 
be  thus  summarized:  (1)  They  deny  that 
plaintiffs  bought  the  land,  or  that  the  deed 
.was  ever  made  to  her  and  delivered  to  her ; 
(2)  that  the  property  in  dispute  was  never 
the  property  of  plaintiff,  but  was  always  the 
property  of  Catl  Bajohr;  (8)  that  Carl  Ba- 
johr recorded  the  deed  with  his  name  as 
grantee;  that  plaintiff  knew  this  fact  and 
acquiesced  therein;  that  by  reason  thereof 
Carl  Bajohr  was  enabled  to  establish  a  cred- 
it whldb  he  otherwise  would  not  have  had, 
and  that  by  reason  of  the  facts  plaintiff  is 
estopped.  The  reply  placed  in  issue  all  the 
new  matter.  But  two  witnesses  were  used: 
(1)  The  notary  public,  who  took  the  acknowl- 
edgment ot  the  deed;  and  (^  tbe  plaintiff. 


He  court  dlsmlsse<f^lalnturs  bill,  and  from 
such  Judgment  she  has  appealed.  As  indica- 
tive of  the  trial  court's  view  of  the  case,  a 
memorandum  filed  in  the  case  speaks  for  it- 
self, thus: 

"The  court  is  of  the  (minion  tliat  plaintiff  is 
BOt  entitled  to  a  decree  n>r  two  reasons,  as  fol- 
lows: (1)  The  lack  of  probative  force  of  the 
evidence  offered  by  plaintiff  to  sustain  the  alle- 
gations in  her  petition;  (2)  because  the  court 
erred  in  admitting  plaintiff's  testimony  over  de- 
fendant's objections,  because  of  her  incompetcn- 
^  as  a  witness,  under  section  63S4,  Revised 
Statutes  1909." 

It  will  be  observed  that  the  court  permit- 
ted the  plaintiff  to  testify  and  .withdrew  that 
testimony  from  his  consideration.  This  is 
one  of  the  questions  In  tbe  case.  This  sufll- 
dently  outlines  the  case. 

[1]  I.  It  Is  urged  that  Mrs.  Bajohr  was 
not  a  competent  witness  in  this  caiie,  and 
tliat  the  trial  court  was  right  In  excluding 
her  testimony  from  his  consideration.  The 
respondents  say  that  section  63S4,  R.  S.  1909, 
precludes  her.    The  pertinent  part  reads : 

"Provided,  that  in  actions  where  one  of  the 
ori^nal  parties  to  the  c<Kitract  or  causa  of  ac- 
tion in  issue  and  on  trial  is  dead,  or  is  shown  to 
the  court  to  be  insane,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  ad- 
mitted to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  claiming 
under  him,  and  no  party  to  such  suit  or  pro- 
ceeding whose  right  of  action  or  defense  is  de- 
rived to  him  from  one  who  is,  or  If  living  would 
be,  subject  to  the  foregoing  disqualification,  shall 
be  admitted  to  testify  in  his  own  favor,  eicept 
as  in  this  section  is  provided." 

This  is  an  old  and  familiar  statute.  The 
trouble  with  respondents'  contention  is  that 
the  statute  does  not  apply  to  tbe  facts  in  this 
case.  Mrs.  Bajohr  was  not  a  party  to  any 
contract  with  ber  husband  concerning  this 
land.  She  says  tbe  contract  was  between  her 
and  Katherine  Katlander.  She  is  not  seek- 
ing redress  under  a  contract  but  is  asking 
that  her  contract  with  another  person  be  re- 
instated to  where  it  was  prior  to  the  alleg- 
ed tortious  and  felonious  act  of  the  hus- 
band. Tile  contract  which  she  is  trying  to 
establish  is  one  between  her  and  Katlander. 
She  makes  no  claim  against  the  husband  or 
his  estate  owing  to  a  contract  with  him.  One 
might  as  well  say  that  had  the  husband 
stolen  the  wife's  horses  and  sold  them  to  a 
third  party,  and  then  died,  she  .would  be  in- 
competent to  Identify  her  own  stock  nnd  tes- 
tify in  a  case  against  the  parties  holding  it 
It  is  true  she  is  attacking  an  alleged  deed  to 
the  husband,  but  die  Is  no  party  to  even  that 
alleged  contract  In  Preeland  v.  William- 
son, 220  Ma  loc.  dt  281,  119  8.  W.  564, 
Oantt  P.  3.,  said: 

"Moreover,  she  did  not  testify  as  to  any  con- 
tract with  her  husband.  Her  right  to  the  land 
was  not  derived  through  any  contract  between 
her  and  her  husband,  but  depended  upon  the 
payment  of  the  money  for  tbe  land  in  question 
by  her  father  for  her  benefit,  under  an  agree- 
ment between  her  father,  Andrew  Miller,  and 
•fohn  Spencer,  to  which  arrangement  her  huR- 
band  was  not  a  party.  We  think  she  was  clearly 
a  competent  witness  In  her  own  behalt" 
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[2]  In  that  cam  MwB,  the  father  of  Mn. 
Freeland,  sent  to  one  Spenoer  $6,000,  for 
which  Sp«>oer  was  to  get  a  tract  of  land  for 
Mrs.  Freeland.  The  land  contemplated  was 
an  SO  acres  belonging  to  one  Kaufman,  bnt 
for  which  Spenoer  bad  traded.  Spenoer  di- 
rected Kaufman  to  make  the  deed  to  Free- 
land,  but  he  made  it  to  the  husband.  The 
husband  died,  and  the  suit  was  by  the  widow 
against  the  children  to  decree  title  to  the 
land  In  her.  Under  these  facts  Judge  Gantt 
held  she  was  a  competent  witness,  as  Indicat- 
ed supra.  He  says  her  title  to  the  land  was 
not  dependent  upon  any  contract  between  her 
and  her  husband.  So  In  the  case  at  bar. 
Mrs.  Bajohr's  title  Is  dependent  upon  an  al- 
leged contract  with  Katlander,  to  which  the 
husband  was  in  no  sense  a  party.  The  court 
was  In  error  in  excluding  all  of  the  testimony 
of  Mrs.  Bajohr.  But  such  Is  In  the  record, 
and  can  be  considered  here.  It  was  first  ad- 
mitted and  then  later  stricken  out  by  the  trial 
court  We  bold  the  order  striking  it  out  and 
excluding  it  from  consideration  was  error, 
and  that  It  Is  now  here  in  the  record,  and 
properly  so,  for  the  consideration  of  this 
court 

[3]  II.  We  would  be  tempted  to  reverse 
this  case,  even  though  under  the  law  we  had 
found  Mrs.  Bajohr  an  Incompetent  witness. 
The  deed  is  here  for  examination.  It  shows 
erasures  throughout  It  is  a  typewritten 
deed,  and  the  erasures  are  made  with  pen 
and  ink.  The  name,  "Uarolus  Bajohr,"  ap- 
pears four  times  in  this  dionged  deed.  The 
first  two  times  the  whole  name  is  written 
over  erasures  of  the  typewritten  name.  The 
second  two  times  the  word  "Bajohr"  in  type- 
writing la  permitted  to  stand,  and  only  the 
word  "Carolus"  is  Inserted  above  the  erasure 
of  the  given  name,  which  was  at  first  in  type- 
writing. But  this  is  not  all.  Whenever  the 
word  "her"  appears  in  the  typewritten  deed 
It  has  been  changed  by  pen  and  ink  to  "Us." 
This  is  clear  to  be  seen.  In  one  of  the 
three  instances  where  the  word  "her"  In 
typewriting  appears,  just  the  letter  "e"  is 
crossed  out  by  writing  the  letter  'T'  over  it, 
leaving  the  typewritten  "h"  and  "r."  "Her- 
self" in  typewriting  has  been  changed  to  "him- 
self' merely  by  writing  "1"  over  "e"  and  "m" 
over  "r."  The  typewritten  letters  are  still 
clearly  visible  in  these  words  we  have  been 
mentioning.  Even  on  the  back  of  the  deed 
the  given  name  of  the  grantee  has  been  eras- 
ed, and  in  a  different  liandwriting  the  name 
"Carolus"  substituted.  On  the  back  the  full 
name  of  grantor  was  written  In  pen  and  ink. 
On  the  whole  the  face  of  this  deed  shows 
that  it  was  first  prepared  in  the  name  of  a 
female  grantee. 

The  notary  public  could  not  recollect  the 
circumstances  of  the  acknowledgment,  but 
he  kept  a  written  record  as  the  law  requires. 
This  record  was  in  evidence.  This  record 
reads: 


"1880,  January  19th,  acknowledgment  Kath- 
erine  Katlander  to  Clara  Bajohr,  warranU 
deed.    Introduced  by  O.  J.  Mudd,  in  his  office.^' 

[4]  That  this  deed,  when  acknowledged, 
contained  the  name  of  Clara  Bajohr  as  gran- 
tee there  can  be  no  question  under  this  evi- 
dence. A  change  thereafter  must  have  been 
made.  It  is  shown  by  Mrs.  Bajohr  that  the 
deed  was  given  to  her  in  the  notary's  office, 
and  she  gave  it  to  her  husband  for  record, 
and  never  saw  it  afterward  nntil  after  the 
husband's  death.  She  says  the  written 
changes  In  the  typewritten  deed  are  in  the 
handwriting  of  her  husband.  She  says  that 
she  never  consented  to  such  a  change,  and 
had  no  knowledge  thereof  until  after  the  hus- 
band's death.  Mrs.  Bajohr  came  from  Eu- 
rope in  1883.  Her  husband  liad  oome  to  this 
country  before  she  did.  She  had  a  business 
in  the  old  country,  and  when  she  sold  that 
out  she  followed  her  husband  to  St  Louis. 
She  soys  she  brought  with  her  $8,000  as  the 
proceeds  of  that  business.  She  further  says 
that  her  husband  had  no  means,  but  she  help- 
ed to  start  in  the  ll^rtning  rod  business,  in 
which,  88  we  understand  the  evidence,  he 
continued  until  his  death.  Some  of  her  mon- 
ey she  had  loaned  out  and  some  was  in  the 
banks  in  her  husband's  name.  Both  checked 
on  the  accounts.  It  was  done  in  this  way: 
The  husband  would  leave  her  signed  checks, 
which  she  could  fill  in  and  use.  In  the  pres- 
ent instance  she  says  tliat  vrith  one  of  these 
checks  she  checked  out  $500  and  paid  $400  of 
it  to  Katherine  Katlander  for  this  property. 
The  creditors  urge  that  it  was  not  the  money 
of  plaintiff  whldi  paid  for  the  lot  They  say 
at  most  the  husband  was  but  the  debtor  of 
plaintiff;  that  he  pat  money  into  this  bonk 
account  from  his  buBloess,  and  only  bis 
checks  could  get  it  out  The  wife,  of  course, 
(dalms  that  it  was  her  money  In  tlis  bank, 
but  there  in  his  name  But  even  if  we  take 
the  theory  of  the  creditors  In  this  case,  it 
does  not  change  the  sitoatloii.  Under  the 
testimony  the  husband  either  held  for  the 
wife  this  money,  or  he  owed  her  money  to 
the  amount  received  from  her.  Grant  that 
the  latter  was  true.  When  the  busbcmd  left 
a  signed  blank  check  with  the  wife  to  use  as 
against  his  bank  account  and  she  used  it 
he  was  but  paying  back  to  h&c  wliat  be  owed. 
When  she  drew  It  out,  it  was  then  her  m<»ey. 
Under  the  evidence,  he  left  with  her  these 
signed  checlES  at  all  times  for  her  individual 
use,  because  of  the  fact  he  hod  her  money. 

A  long,  able,  and  strenuous  cross-examina- 
tion did  not  shake  the  vital  points  of  the 
plaintiff's  testimony,  notwithstanding  the 
fact  that  she  understood  EingliBh  poorly. 
This  is  a  case  largely  of  fact  rather  than 
law.  On  the  facts,  the  decree  should  have 
been  for  plaintiff. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded  to  the  lower  court  with  di- 
rectloiM  to  enter  up  a  decree  as  prayed  in  the 
petition  of  plaintiff.  It  is  so  ordered.  AU 
oontmr,  BOND  ana  BLAIB,  JJ.,  la  result 
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PIPES  ▼.  MI8SOT7IU  PAO.  ST.  00. 

(No.  ISSHd.)  ■    , 

(Saprcme  Gotirt  of  Hiwoari,  DlvMon  Na  1. 
Ftb,  29,  181&    Rehearing  Denied 
Mareh  SO.  19ie!r    ' 

1.  Uastes  and  Servant  €=3250%,  New,  roh 
15  Key-Na  Series— Injubies  to  Sketant— 
liiABiLiTT  or  Mastkii— Law  Ootrnino. 

It  is  no  defense  to  an  action  at  common  law 
tnd  under  Rer.  St.  1909,  8  5434,  proridias  tliat 
enrj  railroad  corporation  in  the  state  sbonld  be 
liable  for  all  damages  sustained  bjr  any  servant 
while  engaged  in  operating  the  railroad  by  rea- 
son of  the  negligence  of  any  other  servant,  but 
that  contributory  neglij;ence  can  be  shown  as  a 
defense,  and  Act  Gone.  April  22,  1906,  c  149, 
1 1,  35  Stat  66  (U.  S.  Comp.  St.  1913,  (  86S7), 
providing  that  a  common  carrier  enfa^ed  in 
commerce  between  the  several  states  shall  be  lia- 
ble for  any  personal  injury  while  employed  by 
such  carrier  ia  midi  eonunerce,  resnlting  in 
whole  or  in  part  fzmn  the  negligence  of  anr  of 
the  officers,  agents,  or  employes  of  such  carriers, 
that  the  car  which  the  switching  crew,  of  which 
plaintiff  was  a  member,  was  trying  to  couple 
when  plaintiff  was  injured  was,  at  that  time, 
employed  in  interstate  conmiercei 

2.  PuBADino  4=»63  —  SumoiSNOT— Qknibai. 
liAvrs. 

In  considering  whether  a  petition  states 
facts  entitling!  plaintiff  to  relief,  as  required  by 
Bev.  St.  1909,  {  1794.  the  general  laws,  either 
state  or  federal,  must  be  considered,  though  not 
mentioned  or  in  any  way  identified  in  the  plead- 
ing. 

[Ed.  Note.— For  other  ctmes,  see  Pleading, 
Cent.  Dig.  |S  10,  133;   Dec.  Dig.  <9s>63.] 

3.  Statutes  €=3279— FkdesaLi  Laws— Pixad- 
INQ — "FoBEiON  Laws." 

The  laws  of  Congress  are  not  "foreign 
laws"  that  must  be  pleaded  and  proven  in  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  T>ig.  {  378;    Dec.  Dig.  <8=3279. 

For  other  definitions,  see  Words  and  Phrases, 
Foreign  Laws.] 

4.  EnoENCE  «=»47l(24)— Opinion  Bvidbncb 
— Gauss  or  Cabs  Stofpins. 

In  an  action  for  injuries  to  a  switdmian, 
who  was  thrown  from  the  front  end  of  a  string 
of  cars  when  they  suddenly  stopped,  where 
plaintiff  had  testified  that,  from  the  manner  in 
which  the  cars  stopped,  he  Imew  the  bralies 
were  set  or  the  engine  reversed,  it  was  error  to 
exclude  as  a  conclusion  testimony  by  another 
switchman,  equally  qualified,  and  who  was  mid- 
way between  the  engine  and  the  front  car,  that 
the  stopping  was  cansed  by  the  string  of  cars 
striking  other  cars  to  which  it  was  to  be  cou- 
pled. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Die.  }  2160;  Dee  Dig.  «=>47104): 
Witnesses,  Cent.  Dig.  §|  833-836,  98&] 

Appeal  from  Circuit  Court,  Jacksoa  Coun- 
ty ;   Clarence  A.  Bnmey,  Judge. 

Action  for  personal  injuries  by  Irwin  H. 
Pipes  against  the  Missouri  Padflc  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant apiiealB.    Reversed  and  remanded. 

This  Is  an  action  for  personal  injnry  suf- 
fered by  the  plaintiff  in  the  course  of  his  em- 
ployment as  a  switchman  In  defendant's  yard 
at  Kansas  City.  Verdict  and  Judgment  for 
$8,000,  from  wtaldi  the  defendant  has  taken 
this  api)eaj. 

The  petition  states,  In  substance,  that  the 


Iteintlff  wa«  a  meiaber  of  a  switching  crew 
employed  by .  defendant  in  said  yard.  On 
June  12,  1914,  he,  with  the  ci«w.  which  con- 
sisted of  a  foreman,  an  engineer,  and  fire- 
man, wbo  <q)9rated  the  engine,  and  himself 
and  another  swlttdunan.  was  engaged  In  han- 
dling cars  in  said  yard;  that  in  doing  this 
work  the  engine  was  attached  to  the  east  end 
of  a  drag,  consisting  of  16  fright  cars,  for 
the  purpose  of  shoring  It  west  on  one  of  the 
tracks  to  couple  it  to  8  freight  cars  standing 
on  said  trac^,  and  shoving  the  drag  so  made 
np  to  a  gravity  lead  at  the  west  end  of  the 
yard;  that  in  executing  the  movement  it 
was  his  duty  to  get  mi  the  top  of  the  cars 
and  pass  along  the  running  boards  to  the 
head  of  the  drag  or  farthest  car  from  the  en- 
gine; that  in  pursuance  of  this  duty  he 
mounted  one  of  the  cars,  climbed  to  the  top, 
and  walked  west  along  the  footboard;  that 
while  he  was  doing  this  the  last  car  bad  been 
apparently  coupled  to  the  8  that  were  stand- 
ing on  the  track,  so  that  there  were  19  cars  in 
the  drag;  that  while  plaintiff  was  still  walk- 
ing al<Hig  the  footboard  on  the  top  of  the 
sixteenth  car  toward  the  head  of  the  drag, 
and  was  at  the  west  end  of  the  sixteenth 
oar,  the  fireman,  who  was  driving  said 
engine,  without  any  signal  to  stop,  applied 
tiie  brakes  to  the  engine  and  caused  it  to  stop 
suddenly,  and  with  a  Jerk,  so  that  the  three 
front  cars,  which  had  not  been  securely  cou- 
pled to  the  one  on  which  he  was  walking,  sep- 
arated from  it,  and  plaintiff  was  thrown  from 
the  top  of  the  car  to  the  track  below  and  in- 
jured. It  specifies  particularly  that  the  "de- 
fendant was  negligent.  In  that  the  said  fire- 
man carelessly  and  negligently  cansed  said 
engine  and  drag  to  stop  with  a  Jerk,  when  no 
signal  had  been  given  to  stop,  when  the  de- 
fendant, by  and  through  its  agents  and  serv- 
ants, in  charge  of  said  engine  and  drag,  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  plaintiff  was  walking  upon  the 
running  board  of  said  cars  of  said  drag  and 
would  be  Jerked  off  of  said  drag  and  Injured 
by  the  stopping  of  said  engine  and  drag  with 
a  Jerk  when  no  signal  to  .stop  had  been  giv- 
en," and  that  the  agents  and  servants  of  de- 
fendant In  charge  of  said  engine  and  drag 
carelescOy  and  negligently  pushed  it  along 
without  the  8  head  cars  being  securely  cou- 
pled, so  that  they  would  separate  from  the 
drag,  being  stopped  with  a  Jerk,  when  they 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  dangerous  position 
of  plaintiff,  and  that  he  was  relying  on  the 
car  being  securely  coupled.  The  answer  con- 
sisted of  a  general  denial  and  the  ordinary 
general  plea  of  contributory  negligence. 

There  was  no  suggestion  in  any  of  the 
pleadings  that  the  employment  of  the  defend- 
ant at  the  time  of  the  injury  related  in  any 
way  to  commerce  between  the  states. 

There  was  evidence  tending  to  prove  that 
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these  8  cars  bad  been  ddlvered  at  the  yard 
that  day  by  the  Chicago,  MUwankee  ft  St 
Paul  Railway  Oompany,  which  had  brought 
them  from  Laredo,  Ma,  and  that  one  ^f  them 
had  been  deUvered  at  Laredo  that  morning 
from  Ottnmwa,  Iowa. 

There  was  also  evldenoe  tending  to  iWOTe 
the  allegation  of  the  petition,  xmleBS  there 
was  a  failure  wlt&  respect  to  setting  the 
brakes.  On  this  nd>ject  the  plalntlfF  testified 
as  follows: 

**!  was  standing  thereu  looking  back  orer  my 
shoulder,  and  just  at  the  time  I  was  looking 
ba<A  the  stop  came,  and  the  stop  was  so  sud- 
den that  undoubtedly  the  stop  was  made  by  the 
application  of  the  brakes,  or  else—** 

At  this  point  he  was  Intermpted  by  an 
objection  from  defendant's  attorney,  who  im- 
mediately moved  to  strike  oat  the  statement 
of  the  cause  of  the  stopping,  on  the  ground 
that  it  was  mere  st)eculation.  nils  was  over- 
ruled by  the  court,  and  the  witness  continued, 
stating  that  the  Jerk  came  with  such  an  ab- 
rupt stop  that.  In  his  estimation  or  knowl- 
edge, the  brakes  were  undoubtedly  set  or  the 
engine  reversed;  that  it  was  made  by  the 
stepping  of  the  engine.  The  defendant  moved 
to  strike  out  this  portion  of  the  answer  aa 
being  a  mere  opinion.  The  objection  waa 
overruled  by  the  court,  and  to  this  action  in 
admitting  this  evidence  and  refusing  to  strike 
It  out  the  defendant  excepted. 

The  defendant  introduced  Mr.  Hogan,  the 
other  switchman  of  the  crew,  who  testified 
that  at  the  time  Mr.  Pipes  fell  from  the  top 
of  the  car  he  (Hogan)  was  standing  at  about 
the  middle  of  the  original  drag  of  16  cars^ 
transmitting  to  the  engine  such  signals  aa 
were  given  by  the  foreman,  who  was  at  the 
place  where  the  coupling  was  to  be  done. 
During  his  examination  by  Mr.  Hackney,  for 
defendant  (Mr.  Field  representing  the  plain- 
tiff) the  following  took  place: 

"Q.  Could  you  tell  what,  if  anything,  caused 
the  16  cars  to  stop? 

"Mr.  Field:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness.  Q.  Could  you  see  what 
caused  it? 

"Mr.  Field:  I  suppose  that  is  a  conclusion. 
Let  him  state  what  he  did  see.  fTbe  objection 
was  by  Uie  court  sustained.  To  which  ruling 
of  the  court  the  defendant  then  and  there  duly 
excepted.) 

"Mr.  Hackney:  I  offer  to  show  by  this  wit- 
ness that  the  cars  stopped  in  consequence  of 
striking  the  8  cars,  and  not  from  ttie  applica- 
tion of  the  brake  on  the  engine. 

"Mr.  Palmer:  Objected  to  for  the  reason 
that  it  would  be  a  mere  conclusion  of  the  wit- 
ness unless  the  witness  could  see  what  was  being 
done  by  the  engineer  on  the  enciae,  which  he 
testifies  was  8  cars  away.  (The  objection 
was  by  the  court  sustained.  To  which  ruling  of 
the  court  the  defendant  then  and  there  doly 
excepted.)"  •  , 

The  defendant,  at  the  dose  of  plaintttTa 
evidence  and  again  at  the  doae  of  all  the  evi- 
dence, asked  the  court  to  Instruct  the  Jury 
to  find  a  verdict  In  its  favor,  which  it  re- 
fused, and  defendant  duly  excepted.  It  also 
asked  the  court  to  Instruct  that  if  the  plain- 
tiff was  negligent,  and  his  negligence  con- 
tributed in  any  way  to  his  Injury,  theiy  should 


find  for  the  defendant  ^Hils  waa  also  refus- 
ed and  exception  taken.  It  also  asked  the 
court  to  Instruct  that  if  the  Jury  should  finS 
from  the  evidence  that  the  east  car  of  the 
8  to  which  the  crew  were  trying  to  couple  fh» 
drag — 

"was  U  B  T  car  Vo.  3832;  that  said  car  was. 
loaded,  and  had  been  transported  in  such  load- 
ed condition  by  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  from  Ottumwa,  lowa^ 
to  Kansas  City,  Ma,  and  there  delivered  to  the 
Missouri  Pacific  Railway  Oompany  for  further 
tvausportation  or  delivery,  then  regardless  of 
the  other  defenses  in  this  case,  the  plaintiff  is 
not  entitled  to  recover,  and  your  vordict  must 
bo  for  the  defendant" 

This  was  refused,  to  which  defendant  ex-- 
cepbed.  The  cause  waa  then  submitted  t» 
the  Jury  upon  the  sole  theory,  affirmatively 
expressed  In  substance  in  plaintiff's  instruc- 
tions and  negatively  In  those  given  fbr  de- 
fendant, that  the  liability  of  defendant  de- 
pended upon  the  fact  that  after  the  drag  of 
16  cars  struck  the  east  car  of  the  3  to  whi»'h 
they  were  attempting  to  couple  it,  and  while 
the  engine  was  pushing  the  19  cars  west- 
ward, the  engineer  or  fireman,  operating  It 
without  any  signal  to  do  so,  suddenly  stop- 
ped "with  a  Jerk,"  letting  the  3  cars,  which 
had  failed  to  couple,  pass  on,  and  throwing 
the  plaintiff  from  the  west  end  of  the  six- 
teenth car  on  which  he  was  walking. 

White,  Hackney  &  Lyons,  of  Kansas  City, 
for  appellant  Percy  C.  Field  and  Clarence 
S.  Palmer,  both  of  Kansas  Olty,  for  respond- 
ent 

BROWN,  O.  (after  stating  the  facts  as 
above).  [1]  The  appellant  assigns  for  error 
the  action  of  the  court  in  refusing  its  inatruo- 
tlon.  Intended  to  direct  the  Jury  that  if  th» 
car  to  which  the  crew  was  attempting  to 
couple  was,  at  the  time,  employed  in  inter- 
state commerce,  their  verdict  must  be  fbr  the 
defendant  The  instruction  is  without  found- 
ation. This  is  a  common-law  action,  except- 
ing in  so  far  as  it  is  modified  by  the  terms  of 
section  6434  of  the  Revised  Statutes  of  Mis- 
souri, and  by  section  1  of  the  act  of  Congress 
of  April  22,  1908  (Stat  6(9.  Tb»  fbrmer  is 
as  follows: 

"Every  railroad  corporation  owning  or  operat- 
ing a  railroad  in  this  state  shall  be  liable  for 
all  damages  sustained  by  any  agent  or  servant 
thereof  while  engaged  in  the  work  of  operating 
such  railroad  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof ;  I'rovided,  that  it 
may  be  shown  in  defense  that  the  person  injured 
■was  guilty  of  negligence  contributuig  as  a  proxi- 
mate cause  to  produce  the  injury.''^ 

The  latter  provides  that: 

"Kvery  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  *  *  *  the  sev- 
eral states  *  •  *  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce, 
*  *  *  resulting  In  whole  or  ia  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  em- 
ployes of  such  carrier." 

[I]  These  statutes  constitute  the  law  of  the 
state  with  reference  to  the  liability  of  mil- 
coad  companies  to  their  servants  for  Injuries 
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inflicted  vpon  them  by  tdlow  sorvaBts  In  the 
coone  of  tlie  common  enploymeiit,  and  tbe 
state  ooorta  of  general  Jnrladlctlon  liwre  co9- 
nbance  of  coita  to  enforce  the  UaMUt^  creat- 
ed tf  them,  mis  Inrtadlethm  moat  be  exep- 
daed  In  aocordanoe  with  the  prooedme  pre- 
scrlbed  by  the  atatntee  of  tbe  atate.  The 
prooednte  prarldee  (section  17M,  R.  8.  1909) 
that  tbe  petition  ahaU  ctmtaln  a  lAaln  and 
concise  statement  of  the  facta  omstltutlns 
tbe  canae  of  action,  and  tbe  relief  to  which 
the  plaintiff  may  suppose  himself  entitled. 
Its  snfDcleney  is  Judged  by  tbe  answer  to  the 
Qne8tl<m,  do  these  facts  entitle  tbe  plaintiff 
to  relief  under  tbe  laws  In  force  in  this  state? 
And  In  considering  It,  tbe  general  laws,  wheth- 
er state  or  federal,  must  be  considered.  It  is 
not  necessary  that  tbese  laws  be  mentioned 
or  In  any  way  Identified  in  the  pleading.  It  Is 
only  required  to  state  the  facts  which  bring 
the  case  within  tbem.  Emerson  t.  Hallway 
Co.,  Ill  Mo.  161,  166,  19  8.  W.  IIIB ;  Lore  v. 
Manofacturlng  Co.,  160  Mo.  608, 621,  61  S.  W. 
678;  McKensie  v.  United  BaUways  Co.,  216 
Mo.  1, 17. 116  S.  W.  13 ;  Railway  Co.  ▼.  Wtilf, 
226  U.  8.  670,  576,  33  Sup.  Ct  135,  57  U  Bd. 
356,  Ann.  Caa.  1914B,  134;  BaUway  Oow  t. 
Gray,  237  U.  8.  399,  401,  36  Svp.  Ot  620,  69 
L.  Ed.  1018. 

[3]  The  laws  of  Congress  are  not  foreign 
laws  that  mnst  be  pleaded  and  proven  In  the 
courts  of  this  state.  Had  tbe  answer  In  tbla 
case  pleaded  that  tb^  Injnry  was  suffered 
while  tbe  defendbnt  and  Its  switching  crew 
were  engaged  In  commerce  between  tbe  states, 
it  would  bare  been  no  defense,  but  merely 
tbe  atatement  of  an  Immaterial  fact  attending 
the  creation  of  tbe  liability,  and  to  bare  pror- 
en  it  witboQt  pleading  could  hare  no  greater 
effect. 

Since  the  trial  of  this  case,  the  Supreme 
Ckmrt  of  tbe  United  States,  which  la  tbe  para- 
moont  anthoilty  upon  the  omstractlon  of  tbe 
federal  laws,  has  dedded  this  question  in 
BaUway  t.  Oray,  supra.    la  doing  so  It  said: 

"There  are  differences  and  similarities  be- 
tween tbe  Wisconsin  and  federal  statutes,  bat 
w<>  do  not  perceive  that  there  is  anf  difference 
that  made  the  railway  company's  position  worse 
if  tried  on  tbe  hypothesis  that  the  state  law 
CDvemed." 

In  this  case  there  Is  no  snggestlon  of  any 
■ach  difference  In  the  application  of  these 
statntes.  See,  also,  O.,  B.  I.  &  P.  By.  Co.  t. 
Wrl^t,  289  n.  S.  S48,  86  Sup.  Ot  186,  60 
I*  Ed. — . 

Tbe  only  case  to  which  our  attention  has 
been  directed  which  tends  to  support  the  the- 
ory of  defendant  Is  MoUter  ▼.  Ballroad,  180 
MOb  App.  84, 168  S.  W.  250.  In  that  case  the 
Kansas  City  Court  of  Appeals  held  that  ac- 
tlcms  upon  tbe  liability  created  by  the  state 
and  federal  statutes  were  so  essentially  dif- 
ferent in  th^  nature  that  they  cannot  be 
substituted  fbr  each  other  by  amendment  to 
the  petition.  This  vras  probably  a  mere  bn- 
adirertence,  and  ought  not  to  be  followed. 

[4]  2.  The  next  question  presented  will  be 
184  8.W.-6 


slmpllfled  by  benrlns  In  wakoA  tbe  tacts  apoa' 
wbkdi  the  plaintiff  depends  tot  bla  recovery. 
He  waS' thrown  from  tbe  top  oC  a  freight  car 
over  the.  fcent  end,  ftdUng  upon  the  track, 
Hw  carfDOH  wbldk  he  fell  was  the  last  or 
front  car  of  a  drag  of  16  which  bad  been 
shoved  westward  to  be  oouided  to  the  east 
one  of  S  cars  standing  upon  tbe  same  track. 
The  moving  car,  upon  tbe  top  of  wbldi  be 
was  walking  forward  for  the  purpose  of 
stei^ing  upon  tbe  running  board  of  the  oth- 
er car  aa  soon  as  the  ooujfllng  sboold  b« 
made,  struck  it,  but  tbe  automatic  couplers 
failed  to  work,  -  so  they  were  not  lodced  to- 
gether. Up  to  this  point  there  is  no  dif- 
ference between  tbe  plaintiff  and  deCendant 
Here,  however,  their  theories  diverge.  Tbe 
plaintiff  says  that  tbe  sixteenth  car,  upon 
which  he  stood,  contlnoed  westward,  shov- 
ing the  3  before  It  when  the  engineer,  with- 
out any  signal  therefor,  either  by  tbe  aiH^U- 
catlon  of  tbe  brakes,  or  by  reversing  tho 
movement  of  the  engine,  suddenly  Btoiq;)ed 
it  with  a  Jerk,  and  the  three  cars  passed  on, 
leaving  a  space  in  whl^  tbe  plaintiff  fell  to 
the  track.  On  tbe  other  hand,  the  defendant 
claims  that  tbe  16  cars  stopped  by  reason  of 
their  Impact  against  tbe  3,  which,  not  having 
coupled,  moved  away  from  tbem  by  tbe  force 
of  tbe  Impact,  leaving  the  spaoe  Into  which 
plaintiff  was  thrown  by  the  sudden  stop  The 
Jury  were  Instructed  that  If  they  should  be- 
lieve tbe  former  theory,  they  mnst  And  for 
the  plaintiff:  If  tbe  latter,  they  were  to  ftnd 
for  the  defendant.  During  the  occurrences 
that  resulted  in  tbe  accident  Mr.  Lcmergan, 
tbe  foreman  of  the  crew,  stood  at  the  east 
end  of  tbe  8  cars,  where  the  coapling  was  to 
take  place,  directing  tbe  movement  of  tbe 
Higlne  by  signaling  with  bis  hands.  Mr.  Ho- 
gao,  a  switcbman,  stood  about  Italfway  be- 
tween Mr.  Lonergan  and  the  engine,  for  the 
purpose  of  transmitting  the  signals  from  the 
former  to  tbe  latter  by  repeating  them.  Up- 
on tbe  trial  it  was  admitted  that  M3r.  Loner- 
gan was  not  available  as  a  witness  to  ^- 
ther  party.    Tbe  plaintiff  testified: 

"I  was  standing  there,  looking  back  over  my 
shoulder,  and  just  at  the  time  I  was  looking 
back  the  stop  came,  and  tbe  stop  was  so  sudden 
that  undoubtedly  the  stop  was  made  by  tbe  np- 
pllcatlon  of  the  brakes." 

At  this  point  he  was  Interrupted  by  de- 
fendant's attorney,  wbo  objected,  and  moved 
to  strike  out  tbe  statement  on  the  ground 
that  it  was  mere  speculation.  It  was  over- 
ruled by  the  court,  and  the  witness  was  per- 
mitted to  continue,  repeating  this  statement, 
In  substance:  Stating  that  the  jerk  came 
with  such  an  abrupt  stop  that  in  bis  estima- 
tion or  knowledge  tbe  brakes  were  undoubt- 
edly set  or  the  engine  reversed ;  that  It  wa» 
made  by  tbe  Stop  of  tbe  engine.  The  defend- 
ant moved  to  strike  out  this  additional  state- 
ment as  being  a  mere  opinion.  The  court  re- 
fnsed,  and  defendant  excepted.  These  mat- 
ters are  assigned  for  error.  The  defendant 
Introduced  Mr.  Hogan  and  asked  him  If  he 
could  tell  what,  if  anything,  caused  the  cars 
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to  atoD — If  be  oonld  bee  wliat  caused  It? 
me  plalntur  objected  ron  the  grotmd  that 
the  question  called  tor  the  conduaion  of  the 
vltnesa  This  objectloii  was  sostalned,  and 
defendant  excepted.  lbs  dbfendafit'a  couli^ 
a^  then  said: 

"I  offer  to  show  by  this  witness  that  the  ears 
stopited  in  consequence  of  striking  the  three 
cars,  and  not  from  the  application  ol  the  brakes 
on  the  engine." 

Xo  this  tta«  plaintiff  objected,  for  the  rea- 
son that  it  would  be  a  mere  conclusion  of  the 
witness,  unless  he  could  see  what  was  being 
done  an  the  engine,  8  cats  away.  The  ob- 
jection was  sustained,  and  defendant  except- 
ed. These  matters  are  also  assigned  as  error. 
It  will  be  seen  that  the  question  raised  upon 
the  admission  and  exclusion  of  this  testi- 
mony was  of  the  most  vital  importancei  It 
seems  to  us  tliat  the  same  reasons  up<Mi 
which  the  admissibility  of  the  testimony  of 
plaintiff  must  rest  would  apply  with  equal 
force  in  favor  of  the  testimony  offered 
through  Mr.  Hogan.  Both  were  experienced 
railroad  men,  and,  as  such,  must  be  assum- 
ed to  have  been  equally  competent  to  draw 
inferences  frcan  the  facts  which  surround- 
ed them  relating  to  the  (^jieration  in  which 
they  were  engaged.  The  plaintiff  was  16 
cars  away  from  the  engine  when  It  stopped, 
and  it  Is  not  suggested  that  he  was  able  to 
see  anything  that  was  taking  place  In  the 
cab.  In  fact  he  places  his  knowledge  upon 
the  nature  of  the  etap  alone.  Of  course  he 
could  hear  the  rattle  of  drawbars  and  cou- 
plers as  the  8  or  10  feet  of  slack  of  whldi  he 
testified  was  tak^i  v^  or  payed  out,  and  fdt 
the  final  jeiii  attending  the  change  from 
movement  to  absolute  rest.  If  this  was  not 
sufficient  to  indicate  to  his  trained  senses  the 
cause  of  the  stop,  the  admissioo  of  his  tes- 
•  timony  was  vital  error.  If  he  was  qualified 
to  speak  in  that  respect  so  that  the  testi- 
mony was  admissible,  Mr.  Hogan,  a  man  of 
equal  experience  and  intelligence,  must  have 
been  equally  qualified.  He  stood  halfway  be- 
tween plaintiff  and  the  engine,  his  duty  re- 
quiring lilm  to  watch  Mr.  Lonergan,  who 
stood  at  the  place  where  the  impact  must  oc- 
cur, and  in  communication,  by  sight,  with 
the  man  controlling  the  engine,  to  whom  he 
must  be  prepared  to  signal  with  his  hands, 
and  who  must  be  In  plain  sight  of  him  to  re- 
ceive such  signals.  His  Instincts  and  per- 
ceptions were  trained  like  those  of  the  plain- 
tiff. It  seems  impossible,  under  these  circum- 
stances, that  he  diould  not  have  been  as  well 
prepared  as  the  plaintiff  to  speak  of  the 
cause  of  the  stop,  and  as  to  whether  it  orig- 
inated from  force  applied  at  the  engine  or  at 
the  front  end  of  the  drag.  We  think  It  was 
error  to  refuse  to  permit  him  to  say  whether 
or  not  he  could,  under  the  circumstances,  tell 
what  catiscd  these  16  cars  to  stop,  and 
whether  or  not  he  could  see  what  caused  it. 
If  he  could,  he  was  perfectly  competent  to 
state,  as  the  plaintiff  Btate<^  the  cause,  and 


could  be  asked  what  It  was  for  the  imipase.ot 
proving  that  it  was  from  tlie  in^iact  agatawt 
the  3  cats  ahead  of  it,  and  not  frsok  the  ap- 
plication of  the  brakes.  We  think  that  the 
court  committed  prejudicial  error  in  rtfosing 
to  permit  him  to  be  so  examined.  It  follows 
that  the  Judgment  of  the  Jacltsau  coonty 
circuit  court  most  be  reversed,  and  the  cause 
remanded. 

BAIIiBT,  C,  concurs. 

PEB  CUBIAMl  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


SMITH  T,  KANSAS  CITY,    (No.  18971.) 

(Supreme  Court  of  Missouri.     March  1,  1916. 
Rehearing  Denied  March  30,  1916.) 

New  Tbiai,  «=>18— Obounds  in  Gbhebal. 

Plaintiff,  while  walking  on  a  sidewalk, 
struck  her  foot  against  the  edge  of  the  side  or 
the  bottom  of  a  depression,  caused  by  gradual 
vear  from  the  passage  of  pedestrians,  from  four 
to  six  inches  in  depth,  several  feet  long  and  from 
one  to  three  feet  wide,  having  no  previous 
knowledge  of  its  existence,  and  sustaineid  a  fall 
and  serious  injuries.  A  verdict  for  plaintiff  for 
$1  was  set  aside  by  the  trial  court,  and  a  new 
trial  granted.  Held,  that  the  action  of  the  trial 
court  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  19;   Dec.  Dig.  <8=»13.] 

Graves  and  Faris,  JJ.,  dissenting. 

In  Bana  Appeal  from  Circuit  Court,  Jack- 
son County;    James  H.  Slover,  Judge. 

Suit  by  Mary  Smith  against  the  City  of 
Kansas  City.  From  an  order  setting  aside 
a  Judgment  for  the  plaintiff  for  nominal  dam- 
ages, and  granting  a  new  trial,  the  defend- 
ant appeals.    Affirmed. 

The  plaintiff  Instituted  this  suit  in  the  cir- 
cuit court  of  Jackson  county  against  the  de- 
fendant to  recover  the  sum  of  $20,000  dam- 
ages for  personal  injuries  alleged  to  have 
been  received  by  her  through  the  negligence 
of  the  latter.  The  trial  resulted  in  a  Judg- 
ment for  the  plaintiff  for  the  sum  of  |1. 
whidi,  up,on  her  motion,  was  set  aside,  and  a 
new  trial  granted.  The  defendant  appealed 
from  the  order  granting  the  new'trlal. 

The  facts  are  few  and  practically  imdis- 
puted.  There  vras  an  excavation  or  de- 
pression existing  in  the  sidewalk  on  the 
north  side  of  Ninth  street,  in  Kansas  City, 
in  front  of  the  Victoria  Hotel;  and  the  de- 
pression was  from  four  to  six  Inches  In 
depth,  sloping  east  to  west  and  from  sides 
to  center,  and  several  feet  long,  from  one  to 
three  feet  across,  caused  by  gradual  wear 
from  the  passage  of  pedestrlana  This  hole 
or  depression  bad  been  there,  unguarded,  for 
a  long  period  of  time,  and  while  the  plaintiff, 
in  daytime  was  walking  along  the  street  In 
the  ordinary  manner,  not  expecting  or  look- 
ing for  a  hole,  and  having  no  previous  knowl- 
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edge  at  DOtloe  of  it»  ezlsteiice,  her  foot  struck 
tlie  edj^  at  aide  of  the  hole,  or,  as  appellant 
coDtends,  the  bottom  ot  It,  which  ca«sed  her 
to  stumUa  and  fall  upon  the  street,  snataln- 
ing  a  Golle's  fractnre,  which  was  very  pain- 
foi,  and  caused  a  i)ennanent  carTature  and 
BtUfness  of  her  wrist,  and  she  expended  more 
than  $200  for  medical  and  surgical  treat- 
ment. The  evidence  is  quite  voluminous,  cov- 
ering about  200  printed  pages.  At  the  doee 
of  all  of  the  eridepee  the  defendant  asked  an 
Instruction  In  the  nature  of  a  demurrer  there- 
to, which  was  by  the  court  refused,  and  de- 
fendant duly  excepted. 

A.  T.  EVans  and  Francis  M.  Hayward, 
both  of  Kansas  Oity,  for  appellant.  Thom- 
son, Davis  &  Holmes,  of  Kansas  City,  for  re- 
spondent 

WOODSON,  C.  J.  (after  stating  the  facts 
as  above).  I.  The  appellant,  the  city,  assigns 
but  one  reason  for  a  reversal  of  the  Judg- 
ment, and  that  is  stated  In  the  following 
language: 

"The  court  erred  in  granting  plaintiff  a  new 
trial  because  the  conrt  should  nave  sngtained 
defendant's  instruction  in  the  natnre  of  a  de- 
murrer to  the  evidence  at  the  condasion  of  all 
the  testimony,  for  the  defect  complained  of  was 
not  of  such  a  character  as  to  make  tile  side- 
walk not  reasonably  safe  for  traveL" 

After  a  very  .careful  reading  of  the  evi- 
dence In  this  case,  and  due  consideration 
given  to  the  authorities  dted,  I  am  dearly 
of  the  opinion  that  the  evidence  made  a 
prima  fade  case  for  the  respondent,  and  that 
the  court  properly  refused  the  demurrer, 
and  that  the  submission  of  the  case  to  the 
Jury  was  not  erroneous,  without  the  case  of 
Kyan  v.  Kansas  City,  232  Mo.  471,  134  8.  W. 
660,  985,  Is  to  be  adhered  to.  In  my  opinion, 
according  to  all  of  the  adjudications  of  this 
conrt  up  to  the  rendition  of  the  opinion  in 
that  case,  where  the  point  was  properly 
made,  the  respondent's  case  was  properly 
submitted  to  the  Jury,  but  according  to  the 
law  as  there  announced,  which  is  the  last 
expression  ot  this  court  upon  the  subject, 
the  trial  court  should  have  sustained  the  de- 
murrer to  the  evidence.  The  opinion  in  that 
case  was  written  by  Judge  Graves,  and  con- 
curred in  by  Judge  Faris.  Lamm,  J.,  c<m- 
curred  in  a  separate  opinion,  and  Brown,  J., 
for  a  different  reason,  however,  from  that 
stated  in  the  opinion,  concurred  in  result; 
Etennlsh,  J.,  dissenting  in  a  sei>arate  opin- 
ion, in  which  Woodson,  J.,  concurred,  and 
Yalllant,  C.  J.,  was  absent 

The  Ryan  Cas«,  in  effect  holds  that,  even 
though  a  pedestrian  on  the  streets  of  a  city 
has  no  knowledge  or  notice  of  a  defect  In  a 
sidewalk,  he  has  no  legal  right  to  presume 
that  the  street  Is  in  a  reasonably  safe  con- 
dition for  travel,  but  must  exercise  "ordinary 
care  in  the  use  of  the  eyes  and  other  senses" 
to  discover  any  defect  or  obstruction  in  or 
on  the  sidewalk  whidi  would  render  it  un- 
safe for  public  travel,  and  that,  if  he  did  not 


so  use  his  eyes  and  other  senses  in  trying 
to  discover  the  defect  or  obstruction,  then  he 
could  not  recover  damages  for  injuries  sus- 
tained by  falling  into  the  hole  or  defect  or 
over  the  obstruction.  This,  I  contend,  Is 
not  the  law  of  this-  state;  nor  does  the  law 
require  that  high  degree  of  care  of  the  trav- 
eling public  to  discover  defects  or  obstruc- 
tions. In  the  absence  of  knowledge  or  notice 
the  public  has  the  right  to  presume,  and  to 
rely  up<m  the  presumption,  that  the  side- 
walks are  in  a  reasonably  safe  condition  for 
travel  by  day  and  by  night,  the  purpose  for 
whldi  they  are  constructed  and  maintained 
at  such  heavy  co0t  and  egqkense  to  the  prop- 
erty owners.  In  the  absence  of  knowledge, 
no  one,  either  In  the  day  or  night  time,  while 
walking  along  the  streets  of  a  great  dty, 
continually  uses  his  eyes  or  other  senses  in 
looking  for  or  trying  to  discover  obstruc- 
tions upon  or  pitfalls  along  the  sidewalks 
which  make  them  unsafe  for  travel.  All 
the  law  requires  of  a  person  walking  upon 
the  sidewalk  la  to  exercise  ordinary  care. 

Now,  what  <i6'  ordinary  care?  All  of  the 
text-writers  and  adjudicated  cases  concur  in 
defining  "ordinary  care"  to  be  that  degree  of 
care  which  a  persma  of  ordinary  prudence 
would  exercise  under  the  same  or  similar 
circumstances.  Now,  where  is  the  man  or 
woman  of  ordinary  prudence,  while  walking 
upon  the  streets  of  a  city,  in  the  absence  of 
known  danger,  who  continuously  or  generally 
UMS  his  er  her  eyes  or  other  seu&es  in  try- 
ing to  discover  some  possible  danger?  Speak- 
ing for  myself,  and  in  so  far  as  I  have  ob- 
served the  conduct  of  others,  no  such  care  is 
observed  by  any  one;  nor  did  I  ever  hear 
of  any  one  exercising  any  such  high  degree 
of  care  in  walking  upon  the  sidewalks  of  a 
small  town,  much  less  upon  those  of  a  great 
dty.  Should  the  public  use  its  eyes  and  oth- 
er senses,  as  the  Ryan  Case  requires,  while 
walking  upon  the  streets  <^  a  city,  seeking 
to  discover  dangerous  places,  then,  of  course, 
there  never  would  nor  could  be  an  injury 
inflicted  upon  any  one  through  the  negligence 
of  the  dty  for  which  it  would  be  liable,  with- 
out perhaps  at  night,  when  the  streets 
were  not  lighted;  and  this  wfls  frankly  ad- 
mitted by  counsel  for  appellant  In  the  oral 
argument  of  this  case. 

According  to  the  law  annonnced  in  the  Ryan 
Case,  If,  as  previously  stated.  It  is  to  be  ap- 
plied to  the  case  at  bar,  then  clearly  the  re^ 
spondent  is  not  entitled  to  a  recovery,  for 
the  obvious-  reason  that,  had  she  used  her 
eyes  and  other  senses  in  trying  to  discover 
the  depression  into  which  she  fell,  then  un- 
questionably she  could  have  discovered  it 
and  passed  around  It  ftnd  thereby  have 
avoided  the  Injury;  but,  upon  the  other 
hand,  if  she  was  exerdslng  Ordinary  care 
In  walking  along  the  sidewalk — that  is,  if 
she  was  walking  along  the  street  presuming 
that  the  sidewalk  was  reasonably  saf?  for 
public  travel — ^having  no  knowledge  or  notice- 
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of  the  dangerous  place,  and  stepped  Into  It, 
then,  according  to  law,  as  announced  by  this 
conrt  In  all  cases  prior  to  the  delivery  of  the 
opinion  in  the  Ryan  Case,  she  was  entitled 
to  a  recovery. 

I  have  prevlonsly  stated  herein  that  all 
of  the  cases  decided  by  this  court  prior  to 
the  decision  In  the  Ryan  Case,  where  the 
point  was  Involved  and  presented  to  the 
court,  it  has  uniformly  held  that  the  pedes- 
trian In  passing  along  the  sidewalks  of  a 
city,  In  the  absence  of  knowledge  or  notice 
of  the  dangerous  condition  thereof,  hos  the 
right  to  presume  and  to  rely  upon  the  pre- 
siimptl<m  that  they  are  reasonably  safe  for 
travel  by  day  m  night  The  very  case  cited 
in  the  Ryan  Case  and  principally  relied  up- 
on as  sustaining  the  doctrine  therdn  an- 
nounced Is  the  case  of  Cofley  t.  City  of 
Carthage,  186  Mo.  673,  85  8.  W.  682.  In 
that  case  Judge  Fox,  after  copying  the  in- 
struction therein  complained  of,  which  was 
substantially  the  same  as  the  one  complain- 
ed of  In  the  case  at  bar,  said; 

"This  instruction  embodies  a  correct  legal 
principle,  and  is  substantially  a  proper  dedara- 
tion  of  law.  Its  error  consists  in  not  fully  cov- 
ering the  law  as  applicable  to  the  facts  of  this 
case." 

Thm  after  discussing  the  facts  of  that 
case  and  the  law  applicable  thereto,  on  page 
585  of  186  Mo.,  page  536  of  86  S.  W..  he  said: 

"The  law  upon  this  proposition  may  thus  be 
briefly  stated:  If  plaintiff  had  no  knowledge  of 
the  defect  or  hole  in  the  sidewalk,  then  she  had 
the  right  to  assume  that  the  sidewalk  was  in  a 
reasonably  safe  condition.  But,  while  she  was 
entitled  to  act  upon  this  assumption,  stlU  she 
must  ezerdse  that  degree  of  care  and  caution 
in  walking  on  said  sidewalk  which  a  prudent 
person  ordinarily  employs  under  similar  circum- 
stances." 

The  next  case  dted  and  relied  upon  in 
the  Ryan  Case  is  the  case  of  Wheat  v.  City 
of  St  Louia,  179  Mo.  672,  78  S.  W.  790,  64 
U  B.  A.  292.  That  case  was  not  a  suit  for 
injuries  sustained  by  plaintiff  on  account  of 
a  fall  caused  by  the  dangerous  condition  of 
the  aldewBlk,  but  by  bis  milk  wagon  run- 
ning over  and  being  ui>set  by  a  manhole  six 
feet  in  diameter  and  projecting  three  feet 
above  the  surface  of  the  street  All  of  the 
cases  draw  a  broad  dlstlnctlai  between  the 
liability  of  a  dty  for  injuries  caused  by  de- 
fects or  obstructions  In  the  streets  of  a  city 
and  upon  the  sidewalks  thereof,  which  will 
be  presently  shown.  But,  independent  of 
that  fact,  tlie  plaintiff  in  that  case,  in  the 
language  of  the  court,  "knew  all  about  the 
manhole  and  bad  seen  it  and  driven  around 
it  every  day  for  a  year,  sometimes  west  of 
it,  and  sometimes  turning  east  of  it"  So 
it  is  iierfectly  clear  that  when  in  that  case 
the  court  used  the  language  that  it  was  the 
iuty  of  the  citizen  "to  use  his  Gtod-glven 
senses,  and  not  to  run  into  obstructions  that 
he  Is  familiar  with,  or  tchich  hv  the  exercise 
of  ordinary  care  he  oovM  discover  and  easily 
avoid"  the  italicized  words  were  , purely 
obiter,  for  the  reason  that  the  plaintiff  knew 


of  the  obstruction  in  Am  street,  fmd  bad 
driven  around  it  every  day  for  a  year; 
therefore  the  question  here  presented  was 
not  before  the  court  in  that  case,  nor  was  it 
discussed. 

Nor  does  the  case  of  Woodson  r.  Met  St 
Ry.  Co.,  224  Mo.  685,  128  S.  W.  820,  80  Xj. 
R.  A.  (N:  S.)  931,  20  Ann.  Cas.  1089,  sustain 
the  Ryan  Case,  for  the  reason  that  when 
Woodson  was  tojured,  he  was  not  walking 
along  the  sidewalk,  but  was  attempting  to 
pass  over  or  across  the  obstruction,  a  pile 
of  railroad  iron,  or  rails,  plied  along  the 
outer  edge  of  the  sidewalk  near  the  center 
of  the  block,  to  a  drug  store  on  the  opposite 
side  of  the  street  Of  course,  under  such 
drcumstanoes  the  law  Imposed  upon  Wood- 
son the  duty  of  exercising  ordinary  care, 
because  he  was  not  crossing  the  street  at 
the  crossing,  the  point  the  law  contemplates 
persons  should  cross,  but  undertook  to  pass 
over  the  rails  tn  the  middle  of  the  block  to 
the  opposite  side  of  the  street  Clearly  at 
the  time  of  his  injury  he  was  not  traveling 
along  the  sidewalk  within  the  meaning  of 
the  law,  as  announced  In  any  of  the  cases 
cited  by  counsel  for  either  party.  While 
Woodson  had  the  legal  right  to  cross  the 
street  at  any  point  he  desired,  yet  when  he, 
or  any  one  else,  attempts  to  cross  a  street 
at  an  unusual  point,  then  he  must,  in  the 
first  instance,  exercise  ordinary  care  to  see 
that  the  way  Is  reasonably  safe  for  his  pas- 
sage, and  is  not  entitled  to  the  presumption 
that  said  way  Is  reasonably  safe,  as  Is  true 
with  reference  to  the  sidewalk.  Cohn  v.  Kan- 
sas City,  108  Mo.  loc.  dt  303,  18  S.  W.  973 : 
Ryan  v.  Kansas  City,  232  Mo.  loc.  dt  480, 
134  S.  W.  566,  985. 

Nor  does  the  case  of  Jackson  ▼.  Ksnsaa 
City,  100  Mo.  App.  62,  79  S.  W.  U74,  sus- 
tain the  Ryan  Case.  In  that  case  the  plain- 
tiff, at  night  while  going  to  a  fire,  fell  into 
an  open  ditch,  unllghted.  In  the  middle  of 
a  street  In  Kansas  City.  No  one  under 
those  facts  would  pretend  that  any  such 
presumption  existed  as  Is  invoked  in  the  case 
at  bar. 

The  last  case  dted  and  replied  upon  as 
supporting  the  rule  aimounced  in  the  Ryan 
Case  is  that  of  Yahn  v.  City  of  Ottumwa, 
60  Iowa,  loc.  dt  433,  16  N.  W.  257.  This 
case  is  practically  the  same  as  the  case  of 
Wheat  V.  St  Louis,  supra,  where  the  plain- 
tiff was  injured  by  dxlTlng  his  wagon  over 
a  barrel,  an  obstruction  In  the  street  The 
rule  annoimced  in  tliat  case  has  been  held 
by  the  same  court  in  the  following  coses  to 
have  no  application  to  a  pedestrian  walking 
along  a  sidewalk  in  a  dty:  Mathews  v. 
Cedar  Rapids,  80  Iowa,  459,  45  N.  W.  894. 
20  Am.  St  Rep.  436;  Earl  v.  Cedar  Rapids, 
126  Iowa,  381,  102  N.  W.  140,  106  Am.  St 
Hep.  361;  Kaiser  v.  Hahn,  126  Iowa,  561, 
102  N.  W.  504;  Ryan  v.  Foster,  137  Iowa, 
737,  115  N.  W.  595,  21  L.  R.  A.  (N.  S.)  969. 

Having  shown  that  the  majority  opinion 
in  the  Ryan  Case  is  not  supported  by  the 
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prevlona  ndlng  of  this  conrt,  I  win  now  copy 
the  diBsentliig  oirinion  of  Judge  Kennlsh  de- 
livered In  that  case,  In  which  I  fully  concur, 
tor  the  pnrpoae  of  showing  that  It  Is  square- 
ly against  oar  former  rulings,  which  Is  as 
follows: 

''Eenniab,  J.  I  cannot  concur  in  the  opinion 
of  the  court  or  in  the  concurring  opinion  de- 
Urered  in  this  case,  for  the  reason  that  the  law 
u  declared  therein  is  not  only  in  conflict  with 
the  former  decisions  of  this  court  and  the  cur- 
rent of  authority  upon  that  subject,  but  also 
because,  under  Uie  lacts  of  this  case,  the  law 
as  thus  announced  deprives  a  traveler  upon  a 
Eddewallt  in  a  city  of  the  benefit  of  a  principle 
of  law  the  existence  of  which  both  opinions 
concede.  Heberling  v.  Warrensburg,  204  Mo. 
e04  [103  8.  W.  36] ;  Perrette  v.  Kansas  City, 
162  Mo.  238  [62  S.  W.  448] ;  Hitt  t.  Kansas 
City,  110  Mo.  App.  713  [85  S.  W.  669] ;  Lan- 
gan  v.  Hailroad,  72  Mo.  392;  Porter  v.  "Rail- 
road, 60  Mo.  160;  Mathews  v.  Cedur  Rapids, 
80  Iowa,  450  [48  N.  W.  804,  20  Am.  St  Rpp. 
436] ;  Earl  v.  Cedar  Rapids,  126  Iowa.  361 
[102  N.  W.  140,  106  Am.  St  Rep.  861 1 ;  Kais- 
er V.  Hahn,  126  Iowa,  861  (102  N.  W.  504] ; 
Ryan  v.  Foster,  137  Iowa,  737  [115  N.  W.  595, 
21  L.  R.  A.  (N.  8.)  9601 ;  Lemer  v.  Philadel- 
phia [221  Pa.  204.  70  Ml  756],  21  Ia  R.  A. 
(N.  S.)  614,  and  authorities  dted  and  reviewed 
io  the  annotation  of  that  case ;  Elliott  on  Roads 
and  Streets,  p.  678. 

"The  importance  of  the  subject  and  the  con- 
viction that  the  court  has  taken  an  erroneous 
view  of  the  law  requires,  and  is  my  apology 
for,  a  brief  discussion  of  this  case  and  the  cases 
relied  upon  and  referred  to  in  the  majority 
q^inion. 

"The  facts  of  this  case,  as  well  as  the  instruc- 
tions given  on  belialf  of  the  dtj  and  of  which 
complaint  is  made  on  this  appeal,  are  stated 
fully  and  fairly  to  the  appellant  in  the  opinion 
of  the  court  herein.  However,  as  appellant 
complains  of  error  in  the  giving  of  four  sep- 
arate instructions,  and  as  defendant's  instruc- 
tion numbered  lOD  more  sharply  presented  to 
the  jury  the  alleged  error  complained  of,  I 
shall  set  that  instruction  out  and  use  It  as  a 
basis  for  what  is  here  said,  rather  than  in- 
struction numbered  4D,  which  is  taken  as  typi- 
cal and  set  out  in  the  opinion  of  the  court.  It 
is  as  follows :  'The  jury  are  instructed  that  It 
was  not  necessary  for  the  plaintiff  to  have  had 
actual  knowledge  of  the  excavation  in  the  street, 
if  any,  for  such  knowledge  to  be  imputed  to  her. 
Although  the  plaintiff  may  not  have  known  of 
the  excavation,  If  any,  yet,  if  she  should,  by 
the  exercise  of  ordinary  care,  have  discovered 
the  condition  of  the  street  at  the  point  in  ques- 
tion, and  should  by  the  exercise  of  ordinary  care, 
have  avoided  the  same,  then  the  jury  wfll  find 
for  the  defendants.' 

"It  is  conceded  by  all  that  it  Is  the  duty  of 
the  city  to  keep  Its  sidewalks  dn  a  reasonably 
safe  condition  for  travd,  and  that  the  pedes- 
trian'has  the  right  to  rely  upon  the  presump- 
tion that  the  dty  has  done  its  duty  and  that 
the  sidewalk  is  in  a  reasonably  safe  condition. 
Notwithstanding  the  foregoing  presumptions 
of  the  law,  recognising,  on  the  one  hand,  the 
doty  of  the  dty,  and  on  the  other,  the  pre- 
romption  in  favor  of  the  footman,  under  which, 
as  said,  he  may  'walk  by  a  faith  justified  by 
Uw,'  this  court  approves  an  instruction  which 
told  the  jury  that,  although  the  plaintiff  did  not 
know  of  the  excavation  in  the  sidewalk,  'yet, 
if  she  should  by  the  exercise  of  ordinary  care 
have  discovered  the  condition  of  the  street  at 
the  point  in  question.'  and  by  like  care  could 
have  avoided  tiie  same,  the  jury  should  find  for 
the  defendants. 

"It  is  apparent,  upon  a  mere  statement  of 
this  proposition,  that  the  presumption  upon 
which  plaintiff  was  entitled  to  rely  was  entirely 
icnored,  and  she  stood  before  the  jury,  not  pro- 


tected by  the  presumption  that  the  walk  was 
scUEe,  but,  as  a  condition  to  her  right  of  recov- 
ery, was  required  to  have  used  ordinary  care 
to  have  discovered  the  pitfall  wliich  the  city 
had  negligently  permitted  to  remain  in  the 
sidewalk  ut  the  nighttime,  unguarded  by  signal 
or  barrier.  This  instruction,  when  considered 
in  connection  with  tiie  presumption  upon  which 
plaintiff  had  the  right  to  rely,  leads  to  the  un- 
reasonable result  that  the  plaintiff  might  travel 
the  street,  relying  upon  the  presumption  that 
it  was  in  a  reasonably  safe  condition,  while 
at  the  same  time  and  place  she  was  required 
to  use  ordinary  care  to  discover  whether  or 
not  it  was,  in  fact,  in  a  reasonably  safe  condi- 
tion. The  answer  to  such  an  anomalous  doc- 
trine was  well  stated  in  the  unanimous  opinion 
of  Division  No.  2  of  this  court  in  Perrette  v. 
Kansas  City,  1«2  Mo.  loc.  dt  280  [62  S.  W. 
448],  in  which  Burgess.  7.,  speaking  for  the 
court,  said:  'It  is  asserted  that  the  action  of 
the  court  in  refusing  the  sixth  instruction  asked 
by  defendant  was  reversible  error.  The  argu- 
ment is  that,  although  defendant  may  have  been 
guilty  of  negligence  in  tailing  to  keep  its  side- 
walk where  the  aoddent  occurred  in  a  reason- 
ably safe  condition  for  travel,  yet,  if  plaintiff 
foiled  to  use  ordlnairy  care  in  discovering  the 
condition  of  the  sidewalk,  and  by  reason  of 
such  failure  he  was  hurt,  he  was  not  entitled 
to  recover.  The  law,  however,  did  not  impose 
upon  plaintiff  the  duty  of  looking  for  delects 
in  the  sidewalk,  which  In  the  absence  of  knowl- 
edge of  its  dangerous  condition  he  had  the  right 
to  assume  was  reasonshly  safe  for  travel ;  hence, 
no  error  was  committed  in  refnsing  this  in- 
stmction.' 

"And  in  the  case  of  Hitt  ▼.  Kansas  City,  110 
Mo.  App.  718  [86  8.  W.  669],  in  discussing 
the  same  subject,  the  conrt  said :  'It  is  insist- 
ed that  plaintiff  had  ample  opportunity  for 
knowledge  of  the  condition  of  the  sidewalk  to 
have  avoided  the  injnry.  If  the  fact  that  the 
place  was  well  lighted  Is  to  be  taken  as  condu- 
slve  evidence  against  her,  then  defendant's  con- 
tention is  correct;  otherwise  it  is  not.  That 
is  all  the  evidence  in  the  case  that  would  have 
justified  the  jury  in  finding  that  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care.  If 
she  had  looked  for  the  defect,  she  would  un- 
doubtedly have  seen  it  But  she  was  not  requir- 
ed to  do  this.  She  had  the  right,  in  the  absence 
of  knowledge  to  the  contrary,   to   feel  secure, 

fjresuming  tnat  the  city  had  performed  its  duty 
n  keeping  its  sidewalks  safe ;  and  the  fact 
that  the  place  was  well  lighted  was  no  evidence 
of  itself,  unsupported  by  any  other  fact,  show- 
ing want  of  care  or  neeligence  on  her  part 
•  •  •  If  she  had  had  knowledge  of  the  con- 
dition of  the  sidewalk  before  she  stepped  into 
the  hole,  there  would  have  been  no  such  pre- 
sumption. But  so  long  as  it  was  shown  that 
the  defect  was  there  and  unknown  to  plaintiff 
she  bad  the  right  to  presume  that  it  was  safe.' 
"In  Langan  v.  Railroad,  72  Mo.  392,  in  dis- 
cussing the  question  of  alleged  contributory 
negligence  upon  the  part  of  tlie  plaintiff,  this 
court  said :  'Negligence  is  not  imputable  to  a 
person  for  failing  to  look  out  for  a  danger 
when,  under  the  surrounding  circumstances, 
the  person  sotight  to  be  charged  witili  it  had  no 
reason  to  suspect  that  danger  was  to  be  appre- 
hended.' 

"In  the  case  of  Heberling  v.  Warrensburg, 
204  Mo.  604  [103  S.  W.  36],  Judge  Gantt  voic- 
ing the  unanimous  opinion  of  Division  2  of  this 
court  condemned  an  instruction  containing 
the  same  identical  doctrine  as  is  approved  in 
the  opinion  in  this  case,  sad  upon  facts,  so  far 
as  the  principle  of  law  is  concerned,  not  at  all 
dissimilar  from  the  facts  of  this  case.  As  con- 
cisely stated  in  the  syllabus  of  that  case,  the 
court  held:  'It  is  not  the  duty  of  a  person 
traveling  va  a  public  street  to  examine  the 
street  for  defects,  but  he  may  act  upon  the  pre- 
sumption that  it  is  reasonably  safe  so  long  as 
he  conducts  himself  .as  a  ressooably  prudent 
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person  would  do  under  like  circnmstanceB.' 
And  the  court  quoted  with  trnpioval  from  the 
Perrette  Case,  rapra,  that:  'The  law,  however, 
did  not  impose  upon  plaintiff  the  duty  of  look- 
ing for  defe<^t8  in  the  sidewalk,  wbicli,  in  the 
absence  of  knowledge  of  its  dangerous  condi- 
tion, he  had  the  right  to  assume  was  reasonably 
safe  for  travel.' 

"Hie  opinion  in  this  case  ooncedes  that  there 
is  a  conflict  between  the  law  as  therein  declared 
and  the  Heberling  Gase,  but  holds  that  the  lat- 
ter case  is  not  in  harmony  with  Wheat  v.  St. 
Louis,  179  Mo.  579  tT8  S.  W.  790,  64  U  R. 
A.  292];  Coffey  v.  Carthage,  186  Mo.  585  [85 
S.  W.  532];  and  Woodson  v.  Met  St.  Ey.  Co., 
224  Mo.  685  [12S  S.  W.  820,  30  L.  R.  A- 
(N.  S.)  931,  20  Ann.  Cas.  1039].  An  examina- 
tion of  these  cases  will  show  that,  so  far  as 
they  announce  a  different  doctrine  from  that 
of  the  Heberling,  Perrette,  and  Hitt  Oases, 
supra,  they  are  founded  mainly  upon  what  is  a 

Jure  dictum  in  the  Wheat  Case,  and  upon  an 
owa  case  which,  it  is  respectfully  submitted, 
lends  no  support  to  the  correctness  of  the  de- 
fendant's instructions  in  this  case.  The  Iowa 
case,  Tahn  v.  City  of  Ottumwa,  60  Iowa,  429 
[16  N.  W.  2571,  cited  and  relied  upon  as  au- 
thority in  the  Wheat  Case,  supra,  and  again 
in  this  case,  has  been  commented  upon  and 
distinguished  in  the  later  case  in  that  court 
of  Mathews  v.  Cedar  Rapids,  80  Iowa,  459 
[45  N.  W.  894,  20  Am.  St  Rep.  436],  which 
will  be  found  to  be  express  authority  against 
the  law  as  announced  by  the  court  in  this  case. 
The  law  as  announced  by  the  Supreme  Court 
of  Iowa  in  that  case  is  affirmed  by  that  court 
in  the  three  later  cases  cited  at  the  beginning 
of  ttiis  dissenting  opinion,  in  one  of  which, 
namely,  the  Earl  Case,  it  is  said :  'Of  course, 
one  cannot  close  his  eyes  and  walk  Mindly 
and  heedlessly  into  a  place  of  danger.  On  the 
other  hand,  be  is  not  bound  to  be  on  the  lo<A- 
out  for  hidden  dangers.  All  that  is  required  of 
him  is  that  he  walk  with  his  eyes  open,  ob- 
serving his  general  course,  and  in  the  usual 
manner.' 

"In  view  of  the  fact  that  both  the  Heberling 
Case  and  the  opinion  in  this  case,  which  ad- 
mittedly hold  oppoung  doctrines,  claim  to  be 
in  accord  with  the  Coffey  Case,  I  shall  not  dis- 
cuss the  latter  case  further  than  to  say  that 
upon  an  examination  thereof  it  wUl  be  found 
to  require,  not  alone  an  absence  of  ordinary 
care  upon  the  part  of  the  plaintiff,  as  consti- 
tuting contributory  negligence,  but,  u  addition, 
the  affirmative  conduct  that  she  'proceeded  care- 
lessly and  without  paying  any  attention  to 
where  she  was  walking.'  It  was  not  held  in 
the  Heberling  Case,  nor  is  it  now  claimed  to  be 
the  law,  that  a  footman  may  go  along  the  side- 
walk carelessly,  paying  no  attention  to  where 
he  is  walking,  so  that  he  would  fail  to  see 
plain  and  obvious  obstructions,  and  when  in- 
jured thereby  not  be  guilty  of  contributory  neg- 
ligence, but  there  is  a  wide  gulf  between  that 
character  of  conduct  of  a  footman  and  that 
which  requires  him  to  use  ordinary  care  to  dis- 
cover defects  in  a  sidewalk  which  he  has  the 
right  to  assume  is  safe. 

"The  cases  relied  upon  by  the  majority  opin- 
ion go  back,  for  authority  to  uphold  the  doc- 
trine of  defendant's  instructions,  to  the  case  of 
Wheat  V.  St.  Louis,  supra.  It  is  shown  by  the 
facts  of  that  case  tliat  the  plaintiff,  in  the 
daytime,  drove  upon  an  elevation  in  the  street 
around  a  manhole,  without  noticing  the  obstruc- 
tion ;  that  his  wagon  was  turned  over  and  the 
plaintiff  was  injured,  and  that  'plaintiff  knew 
all  about  tlie  manhole,  and  bad  seen  it  and 
had  driven  around  it  every  day  for  a  year.' 
Upon  that  state  of  facts  this  court,  in  hold- 
ing that  the  plaintiff  was  not  entitled  to  re- 
cover, outside  of  the  facta  of  the  case  in  judg- 
ment, said  it  was  the  duty  of  the  citizen  to  use 
his  'God-given  senses,  and  not  to  run  into  ob- 


Btractions  that  he  was  familiar  with  <yr  &y  the 
eaeroiae  of  ordinary  oare  he  could  dUeover  and 
eatilf  avoid.'  It  is  obvious  that  the  clause 
which  the  writer  has  italicized  sought  to  state 
the  law  upon  the  facts  not  before  the  court, 
and  that  the  decision  to  tiiat  extent  is  not 
binding  upon  this  court  as  a  precedent  A 
number  of  cases  cited  in  that  case  support  the 
doctrine  that  where  a  person  knows  of  a  de- 
fect or  obstruction  in  the  highway,  he  must 
use  ordinary  care  to  avoid  it,  but  as  it  is  not 
held  in  any  of  the  cases  relied  upon  and  cited 
in  this  dissent  that  the  presumption  of  the 
safe  condition  of  the  sidewalk  ever  obtains  in 
favor  of  a  person  who  has  actual  knowledge  of 
its  unsafe  condition,  the  use  of  the  Wheat 
Case  and  the  cases  therein  cited  as  a  founda- 
tion for  the  doctrine  of  the  court  in  this  cast 
is  like  building  a  house  upon  the  sand. 

"Tbo  instruction  in  Yahn  v.  CSty  of  Ottuu/- 
wa,  supra,  cited  in  the  decision  herein,  and 
hereinafter  set  out  will  be  found  widely  dif- 
ferent from  the  instructions  in  this  case.  Re- 
viewing the  Yahn  Case,  the  Iowa  Supreme 
Court  in  the  case  of  Mathews  v.  Cedar  Rap- 
ids, supra,  in  which  the  former  case  was  cited 
by  one  of  the  parties  as  sustaining  the  prin- 
ciples of  law  announced  bjr  the  court  in  this 
case,  said:  'Appellees  cite  with  mudi  confidence 
the  case  of  Yahn  v.  City  of  Ottumwa,  60  Iowa, 
420  [15  N.  W.  257],  to  support  the  instruction 
given;  but  there  is  a  clear  distinction.  In 
that  case  the  plaintiff  and  his  wife  were  just 
starting  with  their  team  on  a  street  in  the 
defendant  city,  when  the  wheel  of  the  wagon 
struck  a  stone;  and  the  wife  was  injured  by 
falling  from  the  wagon.  The  court  refused  an 
instruction  to  the  effect  that:  "It  was  the 
duty  of  the  plaintiff's  husband  to  use  care  in 
driving,  and  look  where  he  was  driving,  and 
to  avoid  all  obstacles  which  were  dangerous  in 
their  character,  and  which  were  plainly  visible, 
and  not  obscured;  and,  if  be  failed  to  do  so, 
and  the  plaintiff  was  thereby  injured,  then  she 
cannot  recover."  This  court  held  that  the  in- 
structicMi  asked,  or  some  other  applicable  to 
the  view  of  the  facts  stated,  should  have  been 
given,  and  said :  "When  an  obstruction  is  in 
the  street,  in  plain  view  of  the  driver  of  a 
vehicle,  and  his  attention  is  in  no  manner  di- 
verted so  as  to  excuse  him  for  not  seeing  the 
obstruction,  and  he  drives  agaioBt  it  or  into  it, 
he  is  clearly  guilty  of  contributing  proximate- 
ly to  any  injury  which  may  result.  It  waa 
a  case  of  an  obstruction  on  the  surface  of  the 
street,  against  which  there  is  no  presumption. 
All  persons  know  that  temporary  obstructions 
occur  on  streets  and  sidewalks ;  and  it  is  not 
an  unreasonable  rule  to  hold  that  if  in  plain 
sight,  and  there  is  nothing  to  divert  the  atten- 
tion of  the  traveler,  he  must  notice  them.  The 
distinction  is  this:  Such  obstacles  as  are 
known  to  be  present— as,  for  instance,  boxes 
and  barrels  on  a  sidewalk,  and  vehicles,  build- 
ing material,  and  rubbish  in  the  street— chal- 
lenge the  attention  of  the  traveler;  and  if, 
without  excuse,  he  fails  to  observe  them,  and 
encounters  them  to  his  injury,  the  judgments 
of  men  would  agree  that  he  is  negligent.  But 
matters  which  he  may  not  anticipate  as  likely 
to  occur  do  not  challenge  such  attention:  and 
a  failure  to  observe  and  avoid  them  is  not  as 
a  matter  of  law,  negligence.  It  is  also  true 
that  what  might,  as  a  matter  of  law,  be  dili- 
gence on  a  sidewalk,  would  not  be  in  driving 
a  team  on  a  public  thoroughfare  in  a  city. 
Greater  watchfulness  to  avoid  accident  in  the 
latter  case  is  certainly  demanded,  and  for  man- 
ifest reasons.  •  *  •  The  two  special  flndings 
to  the  effect  that  the  light  was  sufficient  to 
enable  a  person  to  see  the  opening,  and  that 
if  plaintiff  had  looked  he  could  have  seen  it 
do  not  change  (he  result;  for  we  have  con- 
sidered the  case  upon  the  theory  of  such  bcins 
the  facts.' 


Digitized  by 


Google 


Uai 


eOOTH.  r,  KANSAS  OSTY 


87.. 


"Applyioir  th«  law  of  tbat  cajw  to  the  fncU 
of  the  case  before  ua,  we  find  that,  instead  of 
reqnirinx  the  plaintiff  to  uae  ordinary  care  to 
di»x>ver  a  delect  in  the  sidewalk,  it  is  held 
tbat,  even  if  the  plaintiff  could  have  discovered 
the  defect  had  she  looked,  it  would  not  follow 
that  she  was  guUtj  of  contributory  negligence 
for  not  having  done  so,  and  for  the  reason 
that  she  had  the  right  to  rely  upon  tne  pre- 
sumption that  the  sidewalk  was  safe.  Reliance 
upon  that  presumption  doe^  not  mean  that  a 
person  may  go  along  the  street,  as  the  plaintiff 
in  the  Coffey  Case,  proceeding  carelessly  and 
without  paying  any  attention  to  where  she  is 
walking,  and  he  free  from  negligence,  for  per- 
sons in  all  relations  of  life  are  required  to  use 
care  and  caution;  but  it  does  mean  that  the 
multitudes  who  every  dar  and  night  travel  the 
sidewalks  of  our  cities  are  not  reguired  as  a 
condition  precedent  to  a  recovery  for  an  injury 
received  to  use  ordinary  care  to  discover  de- 
fects in  the  sidewalk.  If  they  are  going  about 
their  business,  not  looking  for  or  thinking  about 
dangers,  relying  upon  the  belief  that  the  walk 
is  safe,  looking  where  they  are  going,  and  see- 
ing and  avoiding  obstructions  which  are  plain- 
ly obvious,  they  shall  not  be  held  at  fault  and 
denied  redress  merely  because  they  did  not  use 
ordinary  care  to  discover  an  unguarded  excava- 
tion into  wliich  they  may  have  fallen,  and 
whi<A,  under  the  law,  they  had  a  right  to  pre- 
Bome  did  not  exist 

"It  was  stated  at  the  outset  of  this  dissent 
that  the  opinion  <^  the  court  is  opposed  to 
well-considered  former  decisions  of  this  court 
and  the  current  of  authority  upon  the  subject, 
and  it  is  now  submitted  that  an  examination 
of  the  many  cases  cited  in  suppcwt  of  the  law 
as  herein  contended  for  will  fully  bear  out  that 
statement. 

"Woodson,  J,,  concurs  in  this  opinion." 

If  the  law  \b  as  stated  by  the  authoritlea 
I  have  reviewed  and  by  those  discuased  by 
Judge  Kennlsb  in  bis  dissenting  oplxUon  in 
the  Ryan  Case,  then  there  can  be  no  doubt 
but  what  the  following  instruction  given  in 
this  case  for  the  defendant  la  an  oroneous 
declaration  of  the  law,  viz.: 

"(1)  The  jury  are  instructed  that  the  plain- 
tiff in  this  cause  is  not  excused  from  the  use  of 
ordinary  care  in  passing  along  the  street  at 
the  time  and  place  she  claims  to  have  been  in- 
jured, and  it  was  the  duty  of  plaintiff  in  passing 
along  the  street,  at  the  time  and  place  of  the 
injury  complained  of,  to  reasonably  employ  her 
faculties  tbat  she  might  become  aware  of  and 
avoid  the  danger,  if  any-,  confronting  her ;  and, 
if  the  jnry  believe  from  the  evidence  that  at  the 
time  and  place  plaintiff  claims  to  have  been  in- 
jured she  failed  to  nse  her  eyes  to  inform  her- 
self of  the  danger,  if  any,  and  that  by  the  reason- 
able nse  of  her  eyes  she  could  have  discovered 
the  defect,  if  any,  and  could  have  avoided  the 
same,  then  in  that  case  the  plaintiff  was  guilty 
ot  contributory  negligence  and  cannot  recover  in 
this  action,  and  their  verdict  will  be  for  the 
defeDdant," 

This  Instmctlon  not  only  Ignores  the  rule 
of  law  anotmced  in  all  the  cases  before  cited, 
which  Is  to  the  effect  that  it  la  the  duty  of 
the  city  to  keep  its  sidewalks  is  a  reastxtably 
safe  condition  for  pedestrians  travdlng  there- 
on by  day  and  night,  and  that  they  have  the 
right  to  rely  upon  the  presumption  that  the 
dty  has  performed  that  duty,  and  that  the 
sidewalk  is  in  a  reasonably  safe  condition 
for  that  purpose,  but  It  affirmatively  told 
the  Jury  tliat: 

The  plaintiff  was  legally  bound  to  exercise  her 
faculties  to  "discover  and  avoid  the  danger,  if 


SAy,  and,  if  the  jury-  believe  fcom-  ti^  evidence 
tbat  at  the  time  and  place  plaintiff  claims  to 
have  been  injured  she  failed  to  nse  her  eyes  to 
inform  herself  of  the  daiiger,  if  any,  -and  by  the' 
reasonable  use  of  her  eves  ah*  eould  Jtavo  dis- 
covered the  defect,  if  any,  and  could  have  avoid- 
ed the  same,  then  In  that  case  die  plaintiff  was 
guilty  of  contributory  negligence  and  'comtot  re- 
cover." 

The  grievous  error  of  this  instruction  is 
clearly  pointed  out  by  the  following  language 
of  Judge  Kennlsh  in  the  case  of  Bytiii  v.  Kan- 
sas City,  supra: 

"This  instruction,  when  considered  in  connec- 
tion with  the  presumption  upon  which  plaintiff 
had  the  right  to  rely,  leads  to  the  unreasonable 
result  that  the  plaintiff  might  travel  the  street, 
relying  upon  the  presumption  tbat  it  was  in  a 
reasonably  safe  condition,  wliile  at  the  same 
time  and  place  ahe  was  required  to  use  ordinary 
care  to  discover  whether  or  not  it  was,  in  fact, 
in  a  reasonably  safe  condition." 

In  the  case  of  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  B.  W.  448,  the  defendant  request- 
ed a  similar  instmctlon  to  the  one  here  under 
consideration,  which  was  by  the  trial  court 
refused,  to  which  action  of  Oie  court  defend- 
ant excited,  and  appealed  the  case  to  this 
court.  In  discussing  that  instruction  this 
court,  on  page  250  of  162  Ifo.,  page  451  of 
62  a  W.,  said: 

"The  law,  however,  did  not  impose  upon  plain- 
tiff the  duty  of  looking  for  defects  in  the  side- 
walk, which  in  the  absence  of  knowledge  of  its 
dangerous  condition  he  had  the  right  to  assume 
was  reasonably  safe  for  travel  j  hence  no  error 
was  committed  in  refusing  thi^  instruction." 

I  r^teat  that  there  la  not  one  case  in  this 
state  where  a  sidewalk  case  was  presented 
and  the  point  called  to  the  .attention  of  the 
court  that  Is  not  in  harmony  with  and  recog- 
nizes and  eooflrms  the  rule  announced  In  the 
Perrette,  Hltt,  and  Heberllng  Cases,  as  Well 
as  scores  of  others  in  this  and  other  states. 

The  Wheat  and  Woodson  Oases,  cited  in 
support  of  the  Ryan  Case,  are  not  in  point 
The  former  was  an  action  for  an  Injury  caus- 
ed by  driving  over  a  manhole  In  the  street, 
and  the  latter  was  for  an  injury  caused  by 
stumbling  over  somfe  railrbad  irons  piled 
along  the  edge  of  the  curbing,  while  passing 
over  them  in  the  middle  of  the  block  to  the 
other  side  of  the  street.  And  the  other  case 
cited  in  support  of  the  Ryan  Case  is  the  Oof- 
fey  Case,  where  Judge  Fox,  in  his  stroni;, 
terse  way,  stated  the  rule  as  I  have  stated 
it  here,  but  held  that  it  did  not  apply  to  that 
case,  because  the  plaintiff  knew  of  the  dan^ 
gerouB  condition  of  the  sidewalk. 

The  rule  of  law  as  announced  by  all  of  the 
decisions  In  this  state  is  In  conflict  with  that 
stated  In  the  Ryan  Case,  and  It  should,  In  my 
opinion,  be  overruled,  which  is  accordingly 
done. 

There  Is  no  pretense  In  this  case  that  the 
plaintiff  had  any  notice  or  knowledge  of  the 
defective  condition  of  the  street  where  she 
fell  and  injured  herself.  That  fact  brings 
her  case  squarely  within  the  letter  and  spirit 
of  the  law  as  announced  herein.  If  the  re- 
spondent was  entitled  to  a  verdict  then  clear- 
ly she  was  entitled  to  recover  more  than  $1, 
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the  sam  the  Jnry  awarded  ber.  Her  Injarlea 
were  serious,  and  ber  medical  and  surgical 
bills  amounted  to  $200. 

For  tbe  reasons  stated,  tbe  order  of  the 
circuit  court  grantins  ttie  plaintiff  a  new  trial 
Is  affirmed. 

BOND,  BEiAIB,  and  REVBLLE,  JJ.,  concur 
in  result  only.  OBAVES  and  FAEIS,  JJ., 
dissent   WALiKEB,  J.,  absent 

GRAVES,  J.  I  dissent  from  the  views  of 
the  learned  Chief  Justice  In  this  case.  The 
defect  In  the  sidewalk,  If  it  could  be  called 
a  serious  defect  at  all,  was  open  and  obvi- 
ous. Plaintiff  was  walking  thereon  in  the 
open  light  of  day.  The  least  attention  upon 
her  part  would  have  obviated  the  trouble. 
The  Ryan  Case  so  vigorously  attacked  by  my 
Brother  does  not  do  away  with  the  rule  of 
the  presumption  that  tbe  wayfarer  can  enter- 
tain whilst  traveling  upon  tbe  sidewalks  of 
tbe  dty.  It  expressly  recognizes  such  pre- 
sumption, but  It  does  hold,  and  rightfully 
holds,  that  there  is  some  duty  upon  the  part 
of  tbe  citizen.  This  duty  of  the  citizen  we 
then  thus  discussed: 

"Tbe  dty  is  not  an  insurer  of  its  sidewalks  nor 
of  the  safety  of  pedestrians.  Tbe  law  only  im- 
poses the  duty  of  having  sidewalks  reasonably 
safe  for  travel.  Tbe  law  does  not  say  they  must 
be  safe,  and  thus  insure  the  pedestrian.  To  say 
that  the  city  must  keep  its  sidewalks  reasonably 
safe,  and  that  the  pedestrian  may  assnme  that 
such  doty  has  been  performed,  does  not  mean 
that  the  pedestrian  may  walk  thereon  studying 
the  stars,  or  blinded  as  a  bat  Reasonably  safe 
means  that  snch  walks  can  be  used  by  a  person 
in  the  exercise'  of  ordinary  and  usual  care. 
It  means  that  whilst  they  are  not  absolutely 
safe,  yet  the  pedestrian  can  use  them  with  sate- 
ty  to  himself.  If  he  uses  ordinary  and  usual 
care  for  his  own  safety.  As  stated  above,  the 
pedestrian  cannot  be  enj^ged  in  the  study  of 
astronomy,  and  'bUndly-  fall  into  a  ditch  when 
the  bight  of  day,  or  its  substitute,  arc  lights  at 
night  would  show  the  danger  If  such  there  was. 
Nor  does  it  mean  that  the  pedestrian  must  Iceep 
his  eyes  riveted  upon  tbe  sidewalk  at  each  step 
of  his  progress.  Ordinarly  prudent  and  careful 
persons  do  neither.  Such  persons  are  not  star- 
gazing nor  are  they  guarding  each  individual 
step  they  take.  They  do,  however,  use  their 
senses  to  see  that  they  do  not  encounter  danger, 
and  this  without  considering  that  tfae][  may  as- 
some  that  the  dty  has  fully  performed  its  duty." 

Lamm,  J.,  in  Ryan's  Case  puts  tbe  same 
Idea  In  little  better  language  thus: 

"While  a  footman  may  presume  a  dty  has 
done  its  duty  in  keeping  its  sidewalks  In  a  rea- 
sonably safe  condition  for  travel  by  pedestrians, 
by  night  as  well  as  by  day,  yet  that  presumption 
runs  with  a  condition.  It  goes  band  in  hand 
with  another  vital  propositicm,  vi^„  that  a  foot- 
man must  use  ordinary,  that  is,  due,  care  to 
avoid  injuring  himself.  Such  care  is  the  care  of 
an  ordinary  person  under  like  drcnmstances. 
Such  care  is  broad  enough  to  create  the  duty  to 
look  and  see  where  one  is  going  as  well  as  the 
duty  to  avoid  danger  when  actually  discovered. 
That  does  not  mean  a  pedestrian  is  an  Inspector 
of  sidew^iks  or  cannot  take  a  step  without  look- 


ing down  to  see  that  Us  feet  do  not  carry  him 
Into  a  pit  nor  does  It  mean  that  an  ordinarily 
prudent  person  might  not  be  deceived  into  taking 
an  excavation  full  of  water  as  part  of  (he  side- 
walk at  night  in  tbe  glimmer  of  electric  lights  or 
during  a  storm.  He  need  not  be  watching  at 
every  footfall  for  defects,  but  he  shonid  act  like 
a  prudent  person,  who  makes  reasonable  use  of 
his  eyes  whQe  walldng.  He  cannot  shut  his 
eyes,  or  blindfold  himself,  or  walk  backward, 
or  not  look  about  bim  at  all,  or,  under  the  as- 
sumption no  defects  exist,  walk  heedlessly  into 
obvious  ones.  Defendant's  instructions  an- 
nounce good  doctrine  in  that  respect.  Due  care 
allows  a  reasonable  person  to  act  on  tbe  pre- 
sumption of  safety  so  long  as  (and  no  longer 
than)  he  uses  due  care  to  avoid  his  own  injury. 
To  rule  that  a  plaintiff  could  be  cast  only  when 
he  actually  knows  of  the  defect,  and  thereafter 
acta  negligently,  is  a  dangerous  doctrine  I  caunot 
subscribe  to.  He  must  use  due  care  to  discover 
in  order  to  avoid.  The  jury  take  the  presump- 
tion along  with  the  proposition  of  due  care  in 
making  up  thdr  estimate  of  liability,  when  plain- 
tiff sees  to  it  they  get  the  presumption  along 
with  defendant's  instruction  on  due  care." 

The  Instruction  we  were  discussing  In  the 
Ryan  Case,  and  which  was  approved,  reads: 

"The  court  instructs  the  jury  thst  If  you  be- 
lieve from  the  evidence  that  there  were  Ughtx 
along  the  street  burning  on  tbe  night  in  ques- 
tion, and  the  li^t  east  from  them  was  snfli- 
rient  to  light  the  place  where  plaintiff  claims  to 
have  fallen,  so  that  plaintiff  by  the  exercise  of 
ordinary  care  and  the  use  of  ber  eyes  and  other 
senses  ought  to  have  known  of  the  excavation,  if 
any,  in  the  sidewalk,  and  ought  by  the  exercise 
of  ordinary  care  to  have  avoided  the  same,  then 
the  plaintiff  cannot  recover,  and  yonr  verdict 
must  be  for  defendant  Kansas  City. ' 

The  case  at  bar  does  In  a  way  tonch  tlie 
vital  question  Involved  In  the  Ryan  Case,  be- 
cause of  the  demurrer  to  the  evidence.  The 
facts  are  undisputed  that  had  plaintiff  been 
looking,  she  could  have  seen  and  avoided  tbe 
defect  In  her  failure  to  use  ordinary  care 
in  looking  out  for  tbe  conditlcm  of  the  side- 
walk, she  baa  debarred  her  own  recovery  on 
the  gronnd  of  ccmtrlbutory  negligence.  The 
defect  was  so  open  that  any  care  upon  her 
part,  In  open  daylight  as  it  was,  would  have 
obviated  the  accident  She  failed  In  tbe  ex- 
erclse  of  ordinary  care,  a  correlative  duty 
Imposed  by  law  upon.  her.  This  correlative 
duty  was  imposed  by  the  Coffey  Case  and 
the  other  cases.  The  Ryan  Case  and  all  the 
cases  therein  cited  recognize  the  presump- 
tion, and  they  likewise  recognize  the  other 
well-recognized  role.  The  opinion  of  my 
learned  Brother  entrendiee  on  this  rule,  and 
I  therefore  dissent  being  folly  satisfied  with 
the  ruling  In  the  Ryan  Case..  I  am  not  ready 
to  bankrupt  the  municipalities  of  the  state 
by  protecting  the  dtiaens  wheia  guilty  of 
gross  negligence,  as  was  tbe  plaintiff  here. 

The  order  granting  a  new  trial  should  be 
reversed,  for  the  reason  that  plaintiff's  case 
failed  by  reason  of  her  own  negligence,  and 
this  on  the  theory  that  we  can  concede  Di- 
ligence upon  the  part  ot  the  dty. 
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ELSBEBBT  DRAIKAOB  DIST.  v.  HABBIS 
et  aL  (two  cases).    (No.  18617.) 

(Saprcme  Goart  of  Missonrl.    Division  No.  1. 

Dec  21,  1915. '  Rehearing  Denied 

Feb.  29,  1916.) 

L  Dbairb  «=3l5— Dbairaob  DiBTBiora— Pbo- 

OEBDIHes    tOE    CBKA.IIOH  —  STBIOT    COMFLI- 

AHCK  WITH  Statute. 

Since  statutes  providing  fdr  drainage  dis- 
tricts, while  in  some  respects  biglily  remedial, 
involve  such  radical  interference  with  rights  oi 
private  property,  all  conditions  precedent  estab- 
nslwd  by  sack  acts  for  the  exercise  ot  their  pow- 
ers in  sammary  proceedings  to  place  a  burden 
on  the  property  oi  individuals  must  be  complied 
with. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  M  7-10:  Dec.  Dig.  «s>16.] 

2.  Ck>R8TITUTI0NAI.  LAW  «=»309(2)  —  Dbains 
<^:>2(1)— OsoAinzATion  of  Disteiots— Pko- 
OBBDiMoa— Dtts  Pbocssb  of  Law. 

Though  the  drainage  district  act  vests  in 
the  dicuit  court  jurisdiction  to  determine  judi- 
cial questions  relating  to  the  organization  and 
enlargement  of  drainage  districts,  the  omission 
et  the  reguirement  of  summons  to  resident  de- 
fendants and  provision  for  notice  to  all  by 
publication  only,  is  not  a  denial  of  due  process 
«f  law  contrary  to  the  state  or  federal  Constitu- 
tions. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f|  929,  930;  Dec.  Dig.  «=» 
309(2);  Drains,  Coit  Dig.  {  17;  Dec.  Dig.  <S=> 

i.  Etidekoe  «=»25(2)  —  Jttoioial  Notice  — 

Dbainage  Districts. 

While  a  drainage  district  is  a  quasi  munic- 
ipal corporation  and  after  it  has  entered  upon 
its  work  its  existence  is  immune  from  collateral 
attack,  in  asserting  its  rights  against  individu- 
als, it  stands  on  the  same  tooting  as  an  individu- 
al and  must  prove  its  cause  of  action  against 
them  by  competent  evidence  so  that  in  pro- 
ceedings to  annex  lands  to  the  district,  the  court 
will  not  take  judicial  notice  of  proceedings  of 
the  district  not  relating  to  its  incorporation. 

[Ed.  Note.— For  other  cases,  see  Evidraice, 
Dec.  Dig.  «s»25(2).] 

4.  Dbaisb  «=9l6— Dbainaqe  Distbiois— An- 
nexation or  Land. 
A  drainage  district  organised  under  Rev. 
8t  1009,  H  5496-^541,  or  under  Act  Match  24, 
1013  (Laws  1913,  p.  237)  S  9,  of  which  requires 
the  engineer  to  make  a  survey  of  all  lands  adja- 
cmt  to  the  district  that  may  or  will  be  improv- 
ed or  reclaimed  by  the  system,  whOe  it  can  an- 
nex without  the  owner's  consent  contiguous  land 
necessary  for  the  construction  work  and  which 
iviU  be  benetited  thereby,  cannot  annex  land 
which  will  not  necessarily  receive  any  benefit 
•imply  to  get  the  land  on  which  to  construct 
ditenei  and  levees. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  H  7-10;  Dec.  Dig.  «=>15.] 

&  Dbains  «s>15— Dbainaob  Dibtbicib— An- 
mxATioN  OF  Land. 

A  drainage  district  which,  as  originally  con- 
■tructed,  included  only  lands  south  of  a  cer- 
tain creek,  cannot,  against  the  opposition  of 
Isadowners  north  of  the  creek,  annex  their 
iaods  to  the  district  and  drain  them  by  a  drain 
pnder  the  creek  and  ditch  to  the  district  pump- 
ing plant  for  the  purpose  of  enabling  individuals 
to  reap  the  profit  t»  be  realized  from  the  recla- 
■ation  of  certain  lands  north  of  the  creek. 

.  Notaj— For  ether  cases,  see  Drains,  Cent 
H730;   Dec  Dig.  <8=»1BJ 
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6.  Dbaiks  i8=»15— Dbazraox  DistBicm— An- 
nexation or  Land— Aoia  or  Browebb. 

Even  if  it  is  not  improper  for  the  engiBeer 
of  a  drainage  district  who  by  Act  Mar^  24, 
1913  (Laws  1918,  p.  242)  t  17,  is  made  tbe  sn- 
perintendoit  of  ail  tba  worka  and  improvements 
of  the  district  and  n>eeial  advisor  of  the  board 
to  make  sales  of  lands  contiguous  thereto,  which 
he  recommends  shall  be  included  within  the  dis- 
trict that  fact  may  be  taken  into  consideration 
in  determining  whether  the  motive  for  the  an- 
nexation is  the  mutual  benefit  to  the  district  and 
the  lands  or  the  private  profit  of  the  interested 
parties. 

[£d.  Note.— For  other  cases,  see  Drains,  Cent 
Dfg.  §i  7-10;  Dec  Dig.  «8=»16.] 

7.  Drains  «=s>68  —  Drainaoe   Distbicts  — 
RiOBT  to  Tax— Psivatb  Pubposbs. 

Drainage  districts  cannot  exercise  the  right 
of  taxation  to  aid  purely  private  enterprises. 

[Ed.  Note— For  other  cases,  see  Drains,  Cent 
Dig.  {  72;   Dec  Dig.  «8=>68.] 

Appeal  from  Circuit  Ootirt,  Lincoln  Countgr; 
B.  B.  Woolfolk,  Jadge. 

Proceedings  by  the  El3b«>rry  Drainage 
District  against  Lottie  Patton  Harris  and 
others  for  the  extension  of  the  bonndarles  of 
the  district  to  Include  lands  of  the  objectors, 
f'rom  a  judgment  Including  certain  of  the 
lands,  but  not  all  of  them,  the  petitioner  and  ' 
the  objectors  whose  lands  were  included  ap- 
peal. Reversed  in  so  far  as  the  judgment  In- 
cludes lands  of  the  appellant  objectors,  and 
affirmed  as  to  the  excluslcm  of  the  lands  of 
the  other  objectors. 

F.  J.  Dnvall,  of  Glarksville,  and  Pearson 
&  Peatson,  of  Louisiana,  Ho.,  for  appellants. 
J.  D.  Hostetter,  of  Bowling  Oreen,  and 
Avery,  Young,  Dudley  &  Klllam,  of  Troy, 
for  respondents. 

BROWN,  O.  This  Is  a  proceeding  begun 
Augnst  26,  1913,  in  the  Lincoln  county  circuit 
court  under  the  act  of  March  24,  1913,  re- 
lating to  the  organization  of  drainage  dis- 
tricts by  the  circuit  courts.  It  was  Instituted 
by  the  supervisors  of  the  Elsberry  drainage 
district  for  and  in  behalf  of  said  district 
for  the  purpose  of  extending  tb»  bonndarles 
so  as  to  Include  lands  of  objectors  who  are 
appellants  and  respondents  here,  and  to 
amend  the  "plan  of  reclamation"  which  had 
been  adopted  by  the  district  The  petition 
states  that  it  Is  necessary  and  desirable  to 
Include  these  additional  lands,  all  of  which 
are  In  Pike  county,  because  the  supervisors 
propose  to  amend  the  plan  for  reclamation 
already  adopted  so  as  to  completely  reclaim 
the  lands  in  the  northern  end  of  the  district 
by  means  of"  certain  improvements,  so  that 
these  lands  would  be  greatly  Improved  and 
benefited,  and  should  be  made  to  bear  their 
just  proportion  of  the  burden.  The  main 
and  eontroUing  feature-  ot  these  improve- 
ments consists  of  the  construction  of  a  levee 
completely  surrounding  these  lands  with 
other  lands  in  Pike  county  lately  annexed  to 
the  district  and  called  in  the  record  tjte 
"Annada  'Annez."    The  petition  states  that 
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tUs  levee  waa  to  esteoA  five  feet  above  Ughi 
water  mark  ot  1858,  a  flood  In  which  the 
rlTW  attained  a  belg:ht  never  since  equaled. 
All,  the  lands  then  included  in  this  annex  had 
been  anqexed  by  order  of  the  liiacoln  dr- 
coit  court  made  August  8, 1912,  in  a  proceed- 
ing which  was  still  pending  on  objection  to 
the  assessment  of  benefits  to  1,700  acres  of  the 
land  owned  by  one  B.  C.  JefTerson.  The  pe- 
tition in  that  case  alleged,  as  required  by 
the  act  then  in  force,  that  the  land  proposed 
to  be  annexed  was  "a  contiguous  body  of 
swnmp  and  overflowed  land  contiguous  to  the 
said  Elsberry  district,"  and — 
"that  it  is  necessary  for  the  complete  protection 
of  the  lands  now  embraced  in  the  said  Elsberry 
drainage  district  that  the  lands  herein  eought  to 
be  added  to  said  district  be  embraced  in  said 
rlistrict  for  the  purpose  of  having  not  only  the 
lands  sought  to  be  added  to  said  Elsberry  dis- 
trict, but  also  the  lands  in  said  district  contain- 
ed fully  reclaimed  and  protected  from  the  ef- 
fects of  water.  And  if  said  extension  of  the 
said  Elsberry  drainage  district  is  made  as  peti- 
tioned for  heroui,  it  will  greatly  increase  the 
value  of  all  of  said  lands  for  atpricultural  pur- 

Sosee,  and  will  largely  add  to  the  sanitary  con- 
ition  of  the  persons  owning  and  residing  on 
said  lands." 

The  objectors  who  are  here  as  appellants 
are  owners  of  lands  not  included  in  the  origi- 
nal Annada  Annex.  Those  who  are  respond- 
ents are  the  owners  of  a  large  tract  of  land 
Included  in  the  petition  for  that  annex,  and 
which  was,  upon  issue  joined,  adjudged  not 
to  be  wet  and  overflowed  land,  and  was 
therefore  not  indnded. 

The  act  of  March  30,  1911,  under  which 
the  proceeding  for  the  oEtglnal  Annada  Annex 
had  been  instituted  and  conducted,  provided 
only  for  the  organization  into  drainage  dis- 
tricts of  swamp  and  overflowed  lands,  from 
which  class  the  lands, of  the  objecting  re- 
spondents were  excluded  by  the  order  of 
August  8,  1912.  At  the  next  session  of  the 
r^egislature  an  amendment  was  enacted  (Acts 
1913,  p.  238,  8  2)  by  which  lands  "subject 
to  overflow"  was  added.  This  act  was  ap- 
proved March  24, 1913,  and  on  the  same  day 
Mr.  Jefferson  entered  into  a  written  agree- 
ment with  Harmon,  cblet  engineer  of  the  dis- 
trict on  behalf  of  the  supervisors,  to  the 
effect  that  his  objections  to  the  assessment 
were  to  be  witiidrawn  on  condition  that  the 
supervisors  adopt  a  plan  agreed  upon  for 
complete  reclamation  of  the  land  in  the 
annex  by  levee  against  overflow  and  a  system 
ot  drainage  shovm  In  "plans  on  file."  It  also 
contained  the  following  paragraph: 

"It  is  further  agreed  that  if  any  reductions 
in  assessments  be  made  between  the  supervisors 
and  any  parties  in  the  annex,  the  assessments 
shall  be  proportionately  reduced  on  the  Jefferson 
lands  in  said  annex." 

In  puiBuance  of  this  ttiiralatlon  tiie  ob- 
jections of  Jefferson  were  dismissed,  the 
present  proceeding  was  instituted  to  carry  it 
Into  effect,  and  Mr.  Harmon  "found  a  buyer" 
for  the  entire  tract,  and  also  for  a  Patton 
tract  ot  some  1,100  ecres.  Ua&ig  Mr.  Har- 
mom'i  own  language: 


"Before  those  sales  were  made,  an  agreement 
was  made  in  this  coart,  or  at  the  time  that  the 
Patton  sale  was  made,  an  agreement  was  made 
In  this  court  with  those  that  then  owned  this 
land  that  this  should  be  done,  it  was  a  part  of 
that  stipulation  or  settlement  with  him  on  the 
other  assessment,  and  at  that  time  the  Patton 
land  was  sold  at  the  time  and  while  court  pro- 
ceedings were  pending,  and  the  Jefferson  land 
was  sold  afterwards,  and  that  was  agreed  with 
Mr.  Jefferson  as  a  part  of  the  settlement  in 
this  court  of  the  previous  assessments,  that  the 
entire  area  should  be  reclaimed." 

The  Elsberry  drainage  district  was  organ- 
ized in  the  Lincoln  county  circuit  court  od 
March  18,  1911,  and  Induded  about  25,000 
acres  of  land,  all  being  In  Lincoln  county, 
with  the  exception  of  a  strip  a  mile  or  two 
wide  on  the  north  end,  which  was  tn  Pike 
county.  Its  north  line  ran  westerly  from  a 
point  in  the  west  bank  of  the  Mississippi 
river  corresponding  with  the  center  of  section 
26,  township  62,  range  2  east,  substantially 
along  the  present  line  of  Bryant's  creek  to 
the  Chicago,  Burlington  &  Qulncy  railroad 
near  the  village  of  Annada.  About  Z'A  pailea 
north  of  this,  Ramsey  creek,  another  stream 
from  the  bluffs  having  a  drainage  area  of 
about  60  square  miles,  fiows  east  across  the 
railroad  into  the  MisslsslppL  It  is  between 
these  streams  that  the  land  annexed,  and 
that  proposed  in  this  proceeding  to  be  an- 
nexed, is  situated.  The  entire  tract  contains 
about  6,600  acres  and  was,  to  a  great  ex- 
tent, made  of  deposits  from  the  overflow  of 
Gulnn's  creek,  a  stream  having  a  drainage 
area  of  about  40  square  miles,  which  ran  all 
over  it  in  an  unstable  channel  until  some 
20  or  80  years  ago,  when  It  was  confined  to 
the  south  ^de  of  a  levee  built  by  the  King's 
Lake  drainage  and  levee  district  from  the 
bluffs  easterly  across  the  railroad  where  it 
joins  the  present  converted  channel  of  Bry- 
ant's creek.  The  village  of  Annada  as  well 
as  the  adjacent  lands  to  the  north  had  been 
protected  by  this  old  levee,  whidi  was  adopt- 
ed as  a  part  of  the  Inclosing  levee  of  the 
annex. 

Mr.  Harmon  now  states  in  his  testimony 
that  the  district  wants  to  take  in  the  land 
of  the  respondent  objectors  to  get  a  better, 
cheaper,  and  safer  place  to  build  the  levee 
and  ditch  necessary  to  cany  'out  the  Jeffer- 
son agreement 

His  plan  of  reclamation  of  the  original 
district  contemplated  a  pumping  plant  near 
Apex,  10  or  12  miles  from  its  north  line,  and 
the  new  scheme  Involves  a  concrete  culvert 
200  feet  long,  by  which  the  water  Is  expected 
to  be  transferred  from  the  inclosed  annex, 
under  the  bed  of  Bryant's  creek  at  a  depth 
not  stated,  and  released  Into  the  main  ditch 
of  the  company  on  the  other  side,  along 
which  It  would  flow  12  or  18  miles  to  the 
contemplated  pumping  plant,  which,  together 
with  the  main  ditch,  was  to  be  enlarged  to 
teke  oare  of  It.  He  states  that  one  or  mora 
of  these  pumping  plants,  under  private  own- 
ership, was  already  at  work  In  the  annex 
at  the  time  of  tbe  triaL 
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llie  court  nfased  In  this  proceeding  to  In- 
dnde  In  tlie  district  tlie  lands  of  the  ree^Mmd- 
enta  3.  H.  and  W.  F.  Patton,  Carson  B.  Jaml- 
wn,  and  W.  A.  Rldiards,  which  had  been  ex- 
dnded  In  the  former  proceeding,  on  the 
gronnd  that  npon  the  facts  the  prevlons  Judg- 
ment was  concln8lT&  From  this  the  drain- 
age district  has  appealed.  All  the  appel- 
lants whose  lands  are  annexed  to  the  district 
by  the  terms  of  the  judgment  appealed  from 
are  appealing  on  the  grounds:  (1)  That  the 
court  by  Its  publication,  whldi  was  the  only 
notice  attempted  to  be  given  the  landowners, 
acquired  no  Jurisdiction  to  imp'oae>upon  su(!h 
lands  the  burdens  consequent  to  their  annex- 
ation to  the  district;  and  (2)  that  the  leoord 
does  not  dlscloee  facts  snfficieut  to  authorize 
the  annexation  of  these  lands  to  the  drain- 
age district  under  the  terms  of  the  act  of 
1913,  even  though  the  notice  was  sufficient  to 
confer  Jurisdiction  iqton  the  court  to  act 

[1]  1.  While  statutes  providing  for  the  rec- 
lamation of  waste  lands  are,  in  some  re- 
spects, hl^ily  remedial,  they  necessarily  in- 
Tolve  such  radical  interference  with  the  con- 
trol of  pn^ierty  by  the  owner,  and  sudi  a 
liberal  exercise  of  the  taxing  power,  as  to 
call  for  the  utmost  care  in  their  preparation 
and  execati(».  There  is  no  goTemmental 
function  In  the  exercise  of  which  the  oontrcA 
wMch  (Mxtlnarily  pertains  to  the  management 
and  preaerration  of  one's  own  must  be  more 
liberally  surrendered  in  the  interest  of  all. 
On  the  other  hand,  the  great  increase  in  val- 
ues attending  the  redemption  of  our  swamps 
from  pestilenoe,  and  clothing  them  with  fer- 
tiUty,  has  a  tendency  to  excite  the  q>ecnla- 
tlve  Instincts  of  those  who  wait  upon  op- 
portunity to  acquire  property  without  ade- 
quate Investment  In  avoldlJag  errors  inci- 
dent to  these  conditions  it  is  frequently 
found  that  we  have  committed  errors  evea 
more  serious  than  thJose  we  have  escaped. 
In  this  way  it  has  happened  that  of  late 
years  the  statutes  relating  to  the  formation 
and  powers  of  drainage  and  levee  districts 
by  the  circuit  court  have  rarely  survived,  in 
their  original  f<»m,  the  biennial  legislative 
period  in  which  they  were  enacted,  and  that 
the  pi'oceedlngs  we  are  now  called  upon  to 
oonslder  have  progressed  for  3  years  under 
as  many  different  statutes.  It  is  evident 
that  when  their  extraordinary  powers  are 
used  In  summary  proceedings  to  place  a  pe- 
cuniary burden  upon  the  property  of  individu- 
als, all  the  conditions  precedent  which  they 
prescribe  should  and  must  be  compiled  with. 
Niabnabotna  Drainage  District  v.  Campbell, 
154  Mo.  151, 157,  55  S.  W.  276.  This  prindide 
is  clearly  recogniZiCd  by  the  Legislature,  in 
diargtng  these  powers  and  duties  upon  consti- 
tutlcHial  Courts  of  general  jurisdiction,  whlcb 
can  only  proceed  upon  inquiry,  and  omdemn 
after  an  opportunity  to  be  heard.  It  is  In  pur- 
suance of  the  same  legislative  policy  that  this 
record  is  now  before  us  upon  appeal.  Our  duty 
Is  to  determine  wbether  the  tacts  which  there 
appear  authorise  the  relief  granted  by  the 


circuit  coUrt,  a  question  wMSi  seems  t!o  be 
well  put  by  the  several  objections  at  the  ap- 
pellant landowners  which  are  set  out  in  it 

[1]  2.  The  appellants  contend,  as  we  un- 
derstood them,  that  because  this  Jurisdiction 
is  vested  by  the  act  in  the  circuit  court,  a 
Judicial  tribunal  established  by  the  Consti- 
tution which  generally  exercises  its  judicial 
functions  by  procedure  governed  by  the  Civil 
Code,  conformity  to  this  procedure  will  be 
implied  as  a  prerequisite,  to  its  Jurisdiction 
over  the  persons  of  the  litigants  in  this  case. 
We  understand  them  to  say  that  the  right  of 
the  court  to  try  the  Issues  at  taat  submitted 
to  it  in  this  case  and  to  render  Judgment 
thereon  depends  upon  its  Judicial  character 
conferred  by  the  CSonstltation,  and  that  the 
provision  (tf  the  act  under  which  it  attempt- 
ed to  exercise  that  Jurisdiction  is  void  be- 
cause it  does  not  require  the  issue  of  sum- 
nums  to  resident  defendants,  and  does  not 
therefore  constitute  doe  process  of  law  with- 
in the  meaning  of  the  state  and  fedoral  Con- 
stitutions. 

We  cannot  agree  with  this  proposition  in  its 
appUcattm  to  this  esse.  We  find  nothing  in 
these  Gonstltnttons  which  implies  that  a  uni- 
fomm  method  of  obtaining  Jurisdiction  of  the 
persons  of  litigants  in  either  general  or  spe- 
cial proceedings  is  necessary.  The  act  of 
March  24,  1813,  under  which  this  proceeding 
was  instituted,  prescribes  a  method  by  pub- 
lication, which  was  followed,  and  the  suffl- 
eieacy  at  which  constitutes  the  only  question 
in  this  connection. 

We  said  in  Houck  v.  Little  River  Drainage 
District,  248  Mo.  378,  382,  154  S.  W.  739,  in 
ctmnection'  with  the  citation  of  many  Mis- 
souri authorities,  that  it  was  no  longer  open 
to  question  "that  the  state,  by  the  Legisla- 
ture, has  the  power  to  create  corporations 
for  the  purpose  of  reclaiming  or  improving 
swamp  and  overflowed  lands  by  ditches  and 
drains  and  levies.  In  districts  to  be  described 
by  it,  or  to  be  ascertained  and  fixed  by  such 
appropriate  instrumentalities  as  It  may  pro- 
vide." That  tills  includes  the  right  of  the 
Legislature  to  clothe  the  constituted  courts 
with  jurisdiction  to  inquire  of  and  determine 
such  judicial  questions  as  may  arise  in  the 
course  of  the  proceedings,  and  to  prescribe 
the  practice  therefor,  is  also  plain.  Having 
exercised  this  right  by  the  terms  of  the  act 
of  1913,  having  submitted  to  the  court  all 
questions  of  law  and  fact  involved  in  the  de- 
termination of  the  question  whether,  under 
the  terms  of  the  act  the  lands  in  question 
should  be  annexed  to  the  Elsberry  drainage 
district  we  will  assume  that  a  practice  must 
be  provided  or  made  available  which  will 
enable  the  court  to  proceed  in  accordance 
with  that  fundamental  principle  of  all  judi- 
cial procedure  which  gives  the  parties  inter- 
ested in  the  subject  of  the  inquiry  a  reason- 
able opportunity  to  be  heard.  The  subject  of 
this  inquiry  is  the  status  of  the  land  involved. 
The  L^islature  undertook  to  provide  for  no- 
tice to  all  parties  interested  in  it  by  publica- 
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tlon  of  notice  of  Ite  pendency.  We  do  not 
have  to  take  into  conslderadon  the  fiict  tbat 
they  are  all  here,  contending  strenuonaly  for 
what  they  concelTe  to  be  their  rights,  to  ena- 
ble ns  to  determine  that  the  notice  provided 
by  the  act  and  given  in  this  case  va«  well 
calculated  to  the  end,  and  we  hold  that  it 
was  sufficient. 

[3]  3.  There  being  actually  no  evidence  in 
the  record  as  to  the  plan  of  reclamation  of 
the  lands  Inclnded  in  the  plalntlft  district 
other  than  a  profile  of  Its  contemplated  main 
ditch  extending  from  its  levee  along  the  south 
side  of  Bryant's  creek  to  its  contemplated 
pumping  station  10  or  12  miles  down  the  riv- 
er, it  suggests  that  the  court  will  take  Judi- 
cial notice  of  Its  records,  not  only  relating  to 
the  incorporation,  but  to  all  other  proceed- 
ings of  Qie  company  which  appear  therein,  all 
such  proceedings  being  "in  the  same  case." 
Were  this  true,  the  objectors  could  only  come 
to  this  coart  with  their  appeal  by  bringing 
the  whole  mass  of  records  accumulated  from 
the  conception  of  the  district  to  the  time  of 
the  trial,  to  show  that  nothing  has  occurred 
during  all  that  thne  to  deliver  them  over  to 
their  adversary.  The  tme  rule  sits  in  sight- 
ly simplicity  upon  a  well-beaten  road.  The 
act  of  incorporation  can  only  be  assailed  by 
a  special  plea  verified  as  required  by  the 
Code.  When  it  has  entered  upon  its  work  as 
a  quasi  mnnidpal  corporation,  it  becomes  Im- 
mune against  collateral  attack.  With  respect 
to  the  assertion  of  its  legal  rights,  it  stands 
no  higher  than  an  Individual,  so  that  its 
mere  existence  does  not  prove  its  causes  of 
action  against  strangers  having  no  connectioil 
with  its  creation,  but  it  must  prove  them  by 
competent  evidence  by  which  its  adversary 
Is  bound.  We  most  find  the  rl^t  of  the 
plaintiff  to  have  the  relief  it  is  seeking  in  the 
record  of  the  trial  before  us. 

[4]  4.  The  objectors  deny  that  there  Is  any 
reason  why  their  lands  should  be  made  a 
part  of  the  Klsberry  drainage  district,  and 
say  that  the  execution  of  Its  plan  of  reclama- 
tion would  in  no  way  alTect  the  lands  sought 
to  be  annexed,  and  that  no  scheme  of  drain- 
age prc^osed  for  such  lands  wonld  affect  the 
Elsberry  drainage  district  In  short  they 
plead,  in  substcmce,  that  there  is  no  connec- 
tion whatever  between  the  levee  and  drain- 
age conditions  affecting  the  Slsberry  district, 
and  those  affecting  the  lands  sought  to  be  an- 
nexed to  it,  and  that  the  owners  of  the  for- 
mer ought  not  to  be  permitted  to  meddle  in 
the  affairs  of  their  neighbors  in  which  they 
have  no  legitimate  concern.  Id  support  of 
their  position  they  point  to  the  statute  under 
which  this  district  was  organized  which  fair- 
ly represents  the  general  legislative  policy  of 
the  state  on  tbat  subject  (article  1,  chapter 
41,  B.  S.  1900),  and  direct  our  attention  to 
'  the  fact  that  it  required  that  the  district  to 
be  organized  should  consist  of  a  "contiguous 
body  of  swamp  or  overflowed  lands,"  and 
that  a  majority  in  interest  of  the  owners 
should  unite  in  its  formation.    R.  S.  1909,  | 


5406.  We  find  no  suggestion  In  flils  or  any 
of  these  laws  that  if  the  majority  in  Interest 
in  any  sudi  body  of  lands  should  fall  to 
agree  to  the  formation  of  a  drainage  district, 
a  coterie  of  them  might  form  a  little  district 
of  their  own,  from  which  they  could  reach 
out  and  take  in  their  recaldtmnt  nelghbora 
through  the  assistanbe  of  the  courts,  extend- 
ed for  the  mere  asking.  This  pr<v>ositlon  Is 
too  absurd  to  be  considered  seriously.  The 
submission  of  these  questions  to  the  courts 
implies  that  Uiey  are  to  I>e  determined  ac- 
cording to  those  fixed  rules  of  constrnction 
and  determination  whldi  are  unfailing  chaiv 
acterlatics  of  all  Judicial  action.  In  the  re^ 
cent  case  of  Squaw  Creek  Drainage  District 
V.  Tumey,  238  Mo.  80,  95,  et  seq.,  138  S.  W. 
12,  we  examined  this  question  at  length,  and 
arrived  at  the  conclusion  that  while  the  poli- 
cy of  this  statute  was  that  schemes  of  this 
character  must  be  Inaugurated  by  the  ovm- 
ers  of  the  lands  requiring  the  improvement, 
the  right  to  extend  the  limits  of  the  district 
so  as  to  include  other  lands  of  like  character 
was  given  to  meet  cases  in  which  there  Is 
something  in  the  character  or  eitnntlon  of 
the  lands  to  be  annexed,  or  the  nature  of  the 
contemplated  improvement,  which  would  ena- 
ble them  to  share  In  the  benefit  of  the  worV 
wiUiout  contributing  to  the  cost,  or  wonld 
otherwise  make  it  inequitable  to  withhold 
their  assistance.  It  is  particularly  noticeable 
that  there  is  nothing  in  the  law  nnder  which 
the  plaintiff  was  organlKed,  nor  in  the  act 
of  1913  uBder  which  this  proceeding  was 
brought,  which  authorized  the  inclusion,  by 
extension,  of  any  lands  not  of  the  character 
mtitUng  them  to  be  included  in  its  organiza- 
tion. While  the  fnllest  authority  was  given 
(Id.  6704b,  added  by  Laws  1911,  p.  232)  to 
constmct  and  maintain  ditches,  canals,  lev- 
ees, dams,  sluices,  reservoirs,  holding  basins, 
fiow-ways,  pumping  stations,  and  any  other 
improvements  in  or  out  of  the  district,  neces- 
sary to  the  reclamation  of  the  land  within 
the  district,  it  had  no  power  to  Include  in 
the  district  any  lands  for  that  purpose  other 
than  such  as  needed  reclamation  and  protec- 
tion from  water.  Its  powers  were  ample  to 
acquire  lands  for  these  purposes  by  purchase 
or  condemnation,  but  not  under  pret^ise  of 
subjecting  it  to  any  part  of  the  burden  of  an 
Improvement  of  whldi  it  was  not  sosceptible, 
and  which  it  did  not  need. 

It  follows  that  the  question  before  the  dr- 
cuit  court  in  this  case  was  whether,  in  ac- 
cordance with  the  principles  we  have  Jnst 
stated,  the  Elsberry  drainage  district  was 
entitled,  against  the  will  and  protest  of  the 
owners,  to  annex  these  lands;  and  we  hold 
that  unless  there  was  some  common  interest 
between  them,  by  reason  of  which  the  im- 
provement of  the  district  woold  affect  bene- 
ficially those  of  the  objectors,  the  right  did 
not  exist  We  use  the  word  beneficially  be- 
cause we  can  find  nothing  in  these  acts  ex- 
pressive of  a  legislative  intent  to  provide  tot- 
the  annexation  of  either  swamp  or  overflowe<t 
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lands  as  a  saMltnta  tor  tttrir  aig)i;oiirla- 
tlou  by  condenmaUon,  ^d  that  sucb  an  act 
would  be  a  taking  of  tba  land  for  tbe  pariK>8e 
of  tbe  Improvement  without  compensation 
being  first  paid.  BecUon  »  of  tbe  act  of  1913 
(Laws  IdlS,  p.  237)  necessarily  calls  for  tbis 
constructloiu  It  provides  tbat  immediately 
upon  tbe  appointment  of  tbe  cblef  engineer 
be  "sbaU  make  aU  necessary  Burveys  of  tbe 
lands  wltbln  the  boundary  lines  of  said  dlfH 
trlct,  as  described  by  the  articles  of  assodsr 
tlon,  and  of  all  lands  adjacent  thereto  that 
may  or  tciU  be  improved  or  reclaimed  in  part 
or  in  whole  by  any  gyttem-  of  drainage  f>r 
levees  that  may  be  outlined  and  adopted," 
and  that  his  "report  shall  contain  a  plan 
for  draining,  leveeing  and  reclaiming  tbe 
lands  and  property  described  in  the  Articles 
of  association  or  adjacent  thereto  from  over'- 
fioio  or  damage  ty  water."  The  Improvement 
or  reclamation  of  these  adjoining  lands  Is 
the  only  puriwee  for  which  the  district  is 
authorized  to  meddle  with  them. 

[6]  5.  Although,  as  we  have  already  said, 
Btatutee  of  this  character  should  be  liberal- 
ly construed  to  tbe  end  that  the  public  bene- 
fit c(Ritemplated  by  the  Legislature  be  not 
defeated,  It  Is  equally  Important  that  this 
benefldent  purpose  should  not,  by  construc- 
tion, be  made  a  vehicle  of  private  greed  or 
undue  personal  advantaga  The  facts  of 
this  case  indicate  tbat  we  should  come  to 
its  consideration  with  both  these  suggestions 
well  In  mind. 

The  purpose  of  the  plaintUX  corporation 
seems  to  have  been  tbe  reclamation  from 
water  of  about  26,000  acres  of  Mississippi 
river  bottom  land  lying  between  the  Chicago, 
Burlington  &  Qoincy  Bailroad  aad  the  river, 
and  south  of  Bryant's  creek,  in  Pike  county. 
The  record  is  obscure  as  to  the  particulars 
of  its  Incorporation,  and  its  subsequent  pro- 
ceedings, and  we  resort  to  tbe  admission  of 
counsel  in  printed  argument,  and  such  frag- 
mentary evidence  as  bears  upon  these  sub- 
jects for  the  meager  details  of  which  we 
are  able  to  avail  ourselvea  One  thing,  how- 
ever, is  made  plain.  The  lands  of  the  Els- 
berry  district  were  Isolated  from  tta^  lands 
lying  north  of  it  by  Bryant's  creek.  It  U 
also  plain  that  Its  plan  of  reclamation  in- 
volved tbe  stralgbteniug  of  this  stream  and 
the  construction  of  a  levee  along  the  south 
side  of  the  converted  channel,  of  such  height 
and  strength  as  to  protect  the  district  by 
turning  back  its  flood  waters  upon  these 
lands  to  the  north.  It  does  not  plainly  ap- 
pear bow  any  plan  for  the  drainage  and  im- 
provement of  tbe  district  could  benefit  or  im- 
prove tbe  lands  lying  north  of  this  stream, 
and  the  owners  of  tbe  latter  exhibited  no  de- 
sire to  Join  In  tbe  enterprise.  Notwithstand- 
ing this  tlie  new  district,  on  May  4, 1912,  pre- 
sented its  petition  to  tbe  Lincoln  circuit 
court  to  have  about  5,000  acres  of  this  land 
attached  to.it,  stating  that  it  was  necessary 
to  the  ocKnplete  protection  from  the  effects 


of  water,  0%  the  lands  already  embraced  ta 
the  district  as  well  as  that  sought .  to  be 
added.  Neither  tbe  plan  for  doing  this  nor 
the  nature  of  the  mutual  interest  requiring 
it  was  referred  to.  Among  the  lands  involved 
in  that  {MTOoeedlng  was  about  700  acres  be- 
longing to  Carson  B.  Jamison,  W.  A.  Blch- 
ards,  and  J.  H.  and  F.  W.  Patton.  J.  H. 
Patton  is  now  dead  and  his  former  interest 
is  represented  in  this  suit  by  Lottie  Patton 
Harris,  bla  sole  heir.  These  owners  objected 
to  the  induslon  of  their  land*,  asserting  that 
they  were  neither  swamp  nor  overflowed.  An 
Is^ue  was  made  upon  this  question,  which 
wa«  tried  and  found  for  said  owners,  and 
the  court  adjudged  that  the  lands  were  not 
wet  or  overflowed,  and  excluded  them,  and, 
on  August  8,  1912,  entered  its  decree  annex- 
ing the  other  lands  descilbed  in  tbe  petition. 
The  owners  of  the  lands  so  excluded  are 
pleading  tbat  Judgment  as  an  adjudication 
of  the  same  question  in  tltls  case.  This  plea 
was  sustained  by  the  court,  and  its  action  In 
this  respect  affords  the  ground  of  plain- 
tiff's appeal. 

6.  About  1,700  acres,  being  more  than  one- 
third  of  all  the  land  annexed  in  the  proceed- 
ing referred  to  in  the  last  paragraph,  were 
then  owned  by  one  J.  C.  Jefferson.  Tbat 
tliefle  were  swamp  and  overflowed  lands  bad- 
ly in  need  of  reelamatioa  is  evident  Pro- 
ceedings were  immediately  taken  to  assess 
the  benefits  to  the  land  included.  Mr.  Jeffer- 
son was  dlasatlsfled  with  the  assessment  as 
to  bis  own  land'and  formally  objected  there- 
to, and  the  cause  was  continued  upon  bis 
objection  until  settled  by  tbe  agreement  to 
which  we  shall  presently  refec. 

Upon  the  Incorporatlmi  ot  the  Slsberry 
drainage  district,  Jacob  A.  Harmon,  of  Peoria, 
111.,, was  awolnted  its  chief  engineer.  -  He 
was  a  dvll  engineer  of  25  years'  experience, 
engaged  in  drainage  wmrk,  in  wlilch  he  was 
an  expert,  and  in  addition  to  bis  professional 
employment,  sometimes  found  xrarcbasen  for 
lands  of  the  character  to  which  his  activi- 
ties were  directed.  In  that  character  uid 
during  these  proceedings,  he  found  purchas- 
ers for  the  1,700  acres  owned  by  Mr;  Jeffer- 
son and  1400  acres  owned  by  one  or  more  ot 
the  Pajttons.  Xliese  tracts  Included  the 
greater  part  of  the  land  in  the  annex. 

The  Elaberry  people  were  not  discouraged 
by  their  failure  to  obtain  all  they  wanted  in 
tbe  proceeding  from  wliich  Jamison,  Bidi- 
ards,  and  tbe  Pattons  had  escaped.  By  a 
fortunate  coincidence,  tbe  next  Legislature 
enacted  a  new  law  on  the  subject.  Laws 
Mo.  1913,  p.  232.  The  law  in  force  during 
the  previous  proceeding  bad  only  provided 
for  the  organlzatlou  into  such  districts  of 
"swamp  or  overflowed  lands."  The  new  act 
(Laws  1913,  p.  233,  i  2)  added  the  words  "or 
lands  subject  to  overflow"  so  that  the  loop- 
hole through  which  they  had  escaped  was 
closed.  The  Elsberry  people  quickly  took  no- 
tloa  oC  this.    The  bUi  contained  an  emer- 
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gency  danse  (Xisws  1913,  p.  267,  (  63)  and 
was  approved  March  24,  1913.  On  the  same 
day  Mr.  Jefferson  entered  Into  a  written 
agreement  with  Mr.  Harmon,  representing 
the  snperviBors  of  the  Elsberry  district,  by 
the  terms  of  which  his  objections  were  to 
be  withdrawn  on  condition  that  assessments 
for  the  woi^  shonld  not  cost  more  than  30 
per  cent  of  the  benefits  assessed.  It  pro- 
Tided  that  the  supervisors  should  adopt  a 
plan  for  the  complete  reclamation  of  the 
lands  in  the  annex  by  levee  against  overflow 
and  a  system  of  drainage  constmcted  to  an 
<mtlet  Into  the  system  of  drains  to  the  pump- 
ing plant,  and  that  if  any  reductions  in  as- 
sessment be  made  between  the  supervisors 
and  any  parties  in  the  annex,  the  assessment 
should  be  proportionately  reduced  on  the 
Jefferson  lands.  There  were  other  stipula- 
tions whldi,  in  the  view  we  take  of  its  effect, 
need  not  be  noticed.  On  August  22,  1913, 
the  supervisors  commenced  this  proceeding 
to  extend  the  boundaries  of  the  district  and 
amend  its  "plan  for  reclamatioa." 

Mr.  Harmon,  who  seems  to  have  been  the 
moving  spirit  In  the  affairs  of  the  Elsberry 
'district  and  especially  in  those  matters  con- 
nected with  the  improvement  of  the  Jeffer- 
son lands,  as  well  as  its  principal  witness 
in  this  case,  states  in  his  testimony  that  it 
was  agreed  with  Mr.  Jefferson  as  a  part  of 
the  settlement  of  the  assessment  against  his 
land  "that  the  entire  area  should  be  reclaim- 
ed"; "that  that  would  be  a  protection,  a 
complete  protection  and  reclamation  of  the 
Jefferson  lands;"  "that  in  aoooidance  with 
the  plan  he  had  made  these  surveys  for 
the  Elsberry  drainage  district  to  protect  that 
land  and  that  Is  the  reason  why  it  is  being 
done."  We  have  here  an  authoritative  state- 
ment which  can  mean  nothing  lens  than  that 
this  proceeding  was  Inatltated  under  an 
agreement  with  a  single  owner  to  Improve  his 
lands  upon  the  plan  made  by  the  agent  who 
found  a  purchaser  for  them,  and  for  a  con- 
sideration moving  entirely  from  that  owner 
In  the  withdrawal  of  his  objections  to  an  as- 
sessment made  against  him.  It  is  also  in 
proof  by  the  same  witness  and  like  his  oth- 
er statements  to  which  we  have  referred,  un- 
disputed, that  the  "plan  of  reclamation"  made 
in  accordance  with  the  agreement  oould  be 
accomplished  more  cheaply  by  the  tise  of 
the  lands  excluded  from  the  district  tn  the 
former  proceeding,  because  they  did  not  meet 
the  description  of  "swamp  or  overflowed 
lands."  It  was  here  that  the  act  of  1913 
played  its  part  in  the  transaction.  In  1858 
there  had  occurred  an  overflow  of  waters  of 
the  Mississippi  river  which  has  never  since 
been  duplicated,  but  which  orerfiowed  these 
same  lands.  They  were  therefore  "subject 
to  overflow"  so  that  the  plan  for  reclama- 
tion ad(^ed  and  set  out  in  the  petition  con- 
tained the  following  statement:  "The  top 
or  grade  line  of  the  levee  .will  be  5  feet 
above  blii^  water  of  1858."    The  petitioner 


is  now  Insisting  that  in  ttie  former  proceed- 
ing for  the  annexation  of  this  land  the  ques- 
tion as  to  whether  or  not  it  was  subject  to 
overflow  was  not  anA  oould  not  have  been 
tried  because  the  law  making  that  a  ground 
for  including  it  in  the  drainage  district  had 
not  yet  been  enacted. 

In  the  plan  of  reclamation  presented  by  the 
petition  in  this  case  the  petitioner  for  the 
first  time  attempts  to  show  bow  tiie  lands 
north  of  Bryant's  creek  will  be  benefited  by 
attaching  them  to  the  Elsberry  district  It 
presents  a  scheme  by  which  the  water  that 
accumulates  either  from  local  rain  or  over- 
flow, are  to  be  gathered  to  the  lowest  point 
of  the  proposed  levee  on  the. north  side  of 
that  stream,  and  then  through  a  concrete  cul- 
vert 200  feet  long  passing  under  its  bed,  then 
up  into  the  main  ditch  of  the  district  which 
Is  to  be  enlarged  to  take  care  of  it,  to  the 
proposed  pumping  stati(»  at  Apex  which  is 
in  turn  to  be  enlarged  to  raise  it  over  the 
levee  and  into  the  river.  This  is  an  inter- 
esting plan,  but  we  are  not  called  upon  to 
compare  its  utility  .vtrith  the  more  simple  one 
of  pumping  it  into  the  river  from  the  land 
upon  which  it  accumulates. 

7.  We  have  already  said  In  a  preceding 
paragraph  that  to  authorize  a  drainage  dis- 
trict organised  under  these  acts  to  extend 
its  limits  over  other  lands  without  the  con- 
sent of  the  owners,  the  lands  of  the  district 
and  thoise  to  be  annexed  must  bear  such  a 
relation  to  each  other  that  the  proposed  Im- 
provement vtrill  be  of  mutual  benefit  A  dis- 
trict has  no  right  either  to  go  outside  the 
object  of  its  organization  to  force  upon  Its 
neighbor  an  improvement  in  whid  he  has  no 
interest,  or  to  compel  its  neighbor  to  Improve 
his  own  land  without  receiving  some  benefit 
to  compensate  him  for  the  outlay. 

Looking  at  this  proceeding  in  the  light  of 
these  principles,  we  are  confronted  with  dif- 
ficulties in  finding  a  reason  to  support  it 
Its  object  Is  to  surround  6,500  acres  of  land 
disconnected  from  that  for  the  Improvement 
of  which  the  petitioner  was  incorporated, 
with  a  levee  so  high  and  strong  so  as  to  ren- 
der it  Immune  from  the  effects  of  a  repeti- 
tion of  a  flood  which  occurred  more  than  55 
years  ago,  and,  by  the  complicated  arrange- 
ment described  in  Its  plan,  to  turn  loose  on 
its  land  all  the  surplus  water  which  may  ac- 
cumulate m  this  vast  indosure,  enlarging  Its 
own  ditches  and  pumps  to  take  care  of  It 
We  may  realize,  to  some  extent,  the  magni- 
tude of  this  last  work  from  the  profile  of  its 
main  ditch  to  be  enlarged  for  that  purpose. 
It  shaws  this  ditch  to  be  more  than  12  miles 
long  from  the  pumping  station  near  Apex  to 
the  place  where  it  would  catrti  this  water 
as  It  emerges  from  the  ground  beneath  the 
bed  of  the  stream  and  the  levees  Intended  to 
confine  It  We  have  nothing  In  the  record 
showing  the  cost  of  this  work  of  enlargement, 
but,  considered  as  a  disinterested  act  of 
charity.  It  would  be  consideraUe, 
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We  are  not  amnliidful  of  the  fac(  tluit.  be- 
fore the  beglnnliig  of  this  prooeeding  tbe 
larger  part  of  this  territory  liad  been  annex- 
ed to  the  Elsberry  district  by  a  Jndgnient 
of  tbe  court  from  wblcb  no  appeal  was  taken. 
Tbat  tbls  Judgment  is  binding  we  do  not 
qnestliHi,  so  that  for  all  the  purposes  of  this 
case  we  must  consider  the  boundaries  of  the 
district  as  affected  by  its  terms  and  the  mu- 
toal  interest  of  the  parties  as  founded  upon 
tbe  lines  of  dlTlsion  which  it  establishes. 
We  bare  examined  at  length  the  rights  of 
the  parties  to  this  controversy  as  they  exist- 
ed at  the  time  of  the  incorporation  of  plain- 
tiff, because  .we  think,  the  evidence  tends  to 
Bbow  that  the  subsequent  proceedings  for  the 
annexation  of  territory  were  in  pursuance 
of  a  general  plan  or  motive,  which  is  the 
controlling  factor  of  this  case. 

[6]  That  Mr.  Harmon  bad  great  influence 
in  the  affairs  of  the  Elsberry  district  is 
sbown  conclusively  In  this  record.  Hint  he 
was  not  adverse,  notwithstanding  his  official 
connection  with  the  enterprise,  to  Involving 
himself  In  its  financial  possibilities  appears 
from  the  fact  that  during  the  progress  of 
these  proceedings  he  fonnd  purchasers  for 
more  than  one-half  the  land  included  in  the 
original  annex,  so  that  it  is  fair  to  say  that 
in  addition  to  his  ofBdal  compensation  for 
tbe  work  done  by  him  he  shared  In  the  first 
fruits  of  that  enterprise.  The  largest  item 
of  this  partldpaticm  related  to  the  sale  of  the 
Jefferson  tract  which  comprised  more  than 
one-third  of  the  lands  annexed  in  the  first 
proceeding.  This  sale  was  made  after  the 
decree  for  the  annexation  of  the  land  had 
been  entered,  and  in  contemplation  of  all  tbe 
resulting  benefits  and  profits. 

There  is  nothing  in  the  record  to  indicate 
whether  It  was  Mr.  Harmon  or  Mr.  Jefferson, 
or  both  of  them  together,  that  first  concav- 
ed tbe  idea  of  the  contract  prepared  and 
signed  by  both,  which  embodied  tbe  final 
word  fixing  the  favorable  terms  upon  which 
the  Jefferson  land  was  to  be  admitted  bo  the 
benefits  of  the  improvement,  HmWng  the 
amoont  of  the  coet  tbat  was  to  be  charged 
against  It,  and  providing  that  the  supervisors 
thonld  adopt  for  its  benefit  a  plan  for  com- 
plete reclamation  of  all  the  land  in  tbe  an- 
nex by  levee  against  overflow  and  a  system 
of  drains  constructed  to  an  outlet  to  tbe 
pumping  plant.  That  the  plan  presented  In 
this  petitiom  la  the  plan  for  reclamation  re- 
ferred to  Id  the  oontiaat  Is  evident,  and  that 
tUs  contract  contemplated  the  bringing  of 
this  proceeding  is  equally  evident  Both  the 
contract  and  the  petltitm  described  It  with 
eqiial  certainty,  although  with  different  de- 
trees  at  particularity.  Tbat  this  proceeding 
was  institiited  solely  for  the  performance  of 


that  contract  is  practically  admitted  in  tbe 
evidence.     ■  .  .  , 

Whether  under  the  act  of  1913  a  dralnsige 
district  may  extend  its  Unilts  for  tbe  pur- 
pose and  under  tbe  circumstances  we  have 
stated  is  tbe  question  before  us.  Tbe  authors 
of  the  plan  and  the  petitioner  by  its  evi- 
dence frankly  admit  that  the  object  of  the 
extension  is  to  carry  out  the  terms  of  the 
Harmon- Jefferson  agreement  that  the  'peti- 
tioner will  reclaim  the  lands  of  the  latter, 
principally  at  tbe  cost  of  protesting  neigh- 
bors, who  are  shown  by  tbe  evidence  to  be 
amply  able  to  take  care  of  their  own, 

[7]  These  corporations  are  clothed  by  the 
state  with  governmental  functions,  Including 
taxation  and  eminent  domain,  because  the 
development  in  productiveness  of  tbe  lands 
of  the  state  and  tbe  promotion  of  tbe  health 
and  comfort  of  the  people  are  matters  of  gov- 
ernmental concern  which  are  to  be  exercis- 
ed only  for  the  benefit  of  the  publla  The 
drainage  district  in  these  respects  are  agen- 
cies of  the  state,  and  it  is  not  necessary  to 
say  that  they  have  no  more  txiwer  to  levy  a 
tax  to  aid  a  purely  private  enterprise  than 
would  tbe  state  itself.  The  very  fact  that 
they  are  clothed  .with  these  extraordlnary 
powers  Imposes  upon  tbe  courts  in  tbe  exer- 
cise of  their  Jurisdiction  the  duty  of  watch- 
fulness to  see  that  such  powers  are  not  pros- 
tituted to  tbe  purposes  of  private  specula- 
tion. By  the  terms  of  the  act  (section  17) 
tbe  chief  engineer  was  made  superintendent 
of  all  tbe  works  and  improvements,  and  tbe 
special  adviser  of  tbe  board,  and  while  we 
do  not  think  tt  necessary  to  condemn  Mr. 
Harmon  for  his  participation  in  the  sale  of 
lands  that  must  depend  largely  for  their 
value  on  his  own  advice,  we  think  tbe  court 
should  take  the  fact  Into  its  consideration  in 
deteruibiing  whether  the  motive  of  this  pro- 
ceeding was  a  public  or  private  one. 

For  tbe  reasons  stated  in  this  paragraph 
we  think  the  court  erred  in  extending  the 
limits  of  the  plaintiff  district  to  include  the 
lands  of  the  objectors  upon  tbe  evidence  be- 
fore it.  For  this  reason  the  Judgment  will 
be  reversed  so  far  as  It  includes  in  tbe  Els- 
berry drainage  district  the  lands  of  the  ap- 
pellant objectors,  and  affirmed  as  to  tbe  re- 
spondent objectors,  and  the  cause  is  remand- 
ed, with  directions  to  the  circuit  court  to 
proceed  to  final  Judgment  in  accordance  with 
the  principles  stated  in  this  opinion. 

RAIIiEX,  C,  concurs. 

PESR  CUBXAM.  The  foregoing  opinion  «t 
BROWN,  O.,  la  adopted  as  the  opinion  of  the 
court.    All  the  Judges  concur. 
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8TATB  V.  MeWIIXIAMS.     (Na  10026.) 

<Supreme  Ooort  of  Missouri,  Division  No.  2. 

Feb.  16,  1916.     Rehearing  Denied 

Maidi  81,  1916.) 

L  iNDicncEiTT  JlND  IirroRMATiON  4=9110(13)— 

iKFORiLCTion  —  EjMbezzuucbrt  —  Stteti- 

oatROT. 

Under  Uew.  St  1909,  (  4650,  declaring  that. 
it  any  agent,  clerk,  apprentice,  or  collector  of 
any  private  person,  except  persons  so  employed 
under  the  age  of  16  years,  snaU  embezzle  or  coa- 
vert  to  his  own  ns^  or  shall  take,  make  away 
with,  or  secrete  with  intent  to  embezzle  or  con- 
vert to  his  own  use,  without  the  consent  of  his 
master  or  employer,  any  money,  goods,  or  valu- 
able property,  he  is  guilty  of  embezzlement,  an 
information  diarging  that  defendant,  being  the 
agent  of  another,  and  not  a  person  under  the  age 
-of  16  years,  did  by  virtue  of  his  employment  re- 
ceive a  lai^e  sum  of  money,  the  property  of  his 
principal,  which  he  did  feloniously  embezzle  and 
fraudulently  convert  to  his  own  use,  is  suffi- 
cient; the  information  stating  the  facts  consti- 
tnting  the  crime  as  set  forth  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  M  291-294;  Dec. 
Dig.  «=»110(13). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Embezzlement] 

2.  EUBKZZLBlfXNT     €=»27— OFFENSBS— IimilTT. 

The  statute  creates  two  offenses,  one  con- 
sisting of  the  doing  of  the  act  itself,  and  the 
-other  consisting  of  the  taking  or  converting 
of  the  master's  property  with  intent  to  em- 
bezzle; hence  the  information,  having  charged 
the  doing  of  the  unlawful  act,  is  suflSdent, 
though  it  did  not  charge  a  felonious  intent 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  t  40 ;  Dec.  Dig.  «S327.] 

8.  Criminal  Law  i8=»177  — Jkopabdt— Fob- 
MEB  "Jeopabdt"— What  CoNSTiTUTKa. 
After  defendant  was  granted  a  change  of 
venue  on  an  embezzlement  charge,  an  amended 
information  was  filed,  and  on  his  announcement 
of  ready  the  trial  was  begun.  After  the  jury 
was  impaneled,  but  before  verdict  was  reached, 
the  court  stopped  the  proccediugs,  quashed  the 
amended  information,  and  ordered  that  accused 
be  held  for  trial  on  the  original  information. 
Thereafter,  when  accused  was  put  on  trial  on 
the  original  information,  he  set  up  former  jeop- 
ardy. Held  that,  as  the  amended  complaint 
was  a  mere  nullity,  accused  was  not  placed  in 
jeopardy  within  Const,  art  2,  g  23,  prohibit- 
mg  double  jeopardy  on  the  theory  that  on  the 
first  trial  he  was  in  jeopardy  under  the  original 
information. 

[Ed.    Note. — ^For    other    cases,    see   Criminal 
Law,  Cent  Dig.  g$  818-319 ;  Dec.  Dig.  <S=9l77. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jeopardy.] 

4.  Cbiminal  Law  $=»609— CoNrnnTAWCB— At- 

PUCATION. 

No  intendments  are  .to  be  indulged  in  favor 
of  an  application  for  a  continuance  for  absent 
witnesses. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1370;  Dec  Dig.  <S=»609.] 

5.  Cbtminax  Law  iS=3598(3)— CoNTiRnAirCB— 
Absent  Witnbsbeh. 

Accused,  a  real  estate  broker,  was  charged 
with  eml)ezzling  the  proceeds  of  a  loan  which 
he  effected  for  a  landowner.  On  trial  he  applied 
for  a  continuance  on  the  ground  of  the  absence 
of  his  confidential  clerk,  who  had  deposited  the 
proceeds  of  the  loan  in  a  bank  to  accused's  cred- 
it The  application  showed  that  he  had  been  in 
correspondence  with  such  witness  and  had  given 


hto  mobey  to  attend  trial  BeU,  that  aoeused 
was  not  entitled  to  a  eontinnance;  for  he  must 
have  known  such  witness'  knowledge  of  the 
transaction  in  time  to  have  taken  her  deposi- 
tion, and  so  did  not  exereiae  proper  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1336;  Dec.  Dig.  «=»598(3).] 

6.  Cbiminal  Law  *=»586  —  Conhnuancb — 
Dibcbetion  or  Tbiai,  Cottbc. 

A  motion  for  a  continuance  la  addressed  to 
the  sound  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1811 ;  Dec.  Dig.  <8=»686.] 

7.  CBiiaiiAi,  Law  «s»1151— Apfbaii—Dibobb- 
TiON  or  Lowbb  Coubt. 

Where  no  abuse  is  shown,  the  trial  court's 
exercise  of  its  discretion  in  denying  a  eontina- 
ance  will  not  be  reviewed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8046-3049;   Dec  Dig.  «=> 

8.  ExBBzzuciacNT    9=3l4  —  Pbincipal    and 
Agent — Nature  or  Aoency. 

Where  a  real  estate  broker  received  com- 
pensation from  a  landowner  for  the  procuring 
of  a  loan,  and  he  did  not  receive  oonuniasion 
from  the  loan  company,  he  was  the  agent  of  the 
landowner,  the  application  for  the  loan  being  his 
first  transaction  with  the  loan  company,  and  so 
a  fraudulent  conversion  vt  the  proceeds  of  tho 
loan  was  embezzlement 

[Ed.  Note.— For  other  cases,  see  Embezzlement, 
Cent  Dig.  {{  1^-16;  Dec.  Dig.  «=>14.] 

9.  Embezzlbment    «=>14  —  0wnbb8HIP    or 

Funds— Agency. 

Where  a  landowner  for  whom  accused  ap- 
plied and  obtained  a  loan  directed  that  the  funds 
be  transmitted  to  accused,  the  latter  received  the 
funds  charged  with  the  duty  of  accounting  to 
the  landowner,  and  his  appropriation  of  the 
funds  as  his  own  constituted  embezzlement 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  13-15 ;  Dec.  Dig.  «=s>14.] 

10.  Embezzlement    «=>41  —  Orrsmexs  —  Na- 

TUBE  OF. 

Where  defendant  rectived  moneys  for  his 
principal  and  deposited  them  in  a  bank  to  his 
own  credit,  the  manner  in  which  the  money  was 
drawn  out  or  applied  to  defendant's  own  use  is 
immaterial  on  the  question  of  his  embezzlement 

[Ed.  Note. — For  other  cases,  see  Embenle- 
ment  Cent  Dig.  i  63 ;  Dec  Dig.  «s>41.] 

11.  Embezzlbmbnt  «3De— Intent. 

That  defendant,  who  was  commissioned  to 
procure  a  loan  for  his  principal,  concealed  from 
Ids  principal  that  he  had  received  the  money, 
placed  it  to  his  own  credit  in  the  bank,  and 
drew  it  out  for  his  own  paipoae,  shows  felonioua 
intent  necessary  to  embezzlement 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  }  8;   Dec.  Dig.  «=»5.] 

12.  Embezzlement    tfsaSS— Pbossoutiors  — 
Evidence. 

In  a  prosecution  for  embezdlng  the  pro- 
ceeds of  a  loan  which  defendant,  secured  for  a 
landowner,  evideqee  tiiat  defendant^  who  was 
authorized  to  receive  the  money,  did  not  apply 
it  in  discharging  prior  liens  or  as  directed,  but 
converted  it  to  ois  own  use,  is  admissible. 

[Ed.  Note.— For  othm  cases,  see  Eimbesde- 
ment.  Cent  Dig.  U  61,  66,  66 ;  Dec  £Hs.  «=» 
38.] 

13.  Cbiminal  Law  4=91169(8)  —  Appkal  — 

Harmless  Ebbob. 

"The  erroneous  admission  of  evidence  as  to 
facts  which  accused  admitted  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  8139 ;   Dec  Dig.  <S=lie9(3).] 
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14.  ElIBBSZLBiasilT     «=988  — PBOBXOUTIOirS  — 
EVIDKNCB. 

In  a  proBecation  for  embezzlement,  where 
tccused,  after  securing  a  loan  for  a  landowner, 
converted  the  proceeds,  evidence  as  to  his  rela- 
tiona  before  or  after  with  the  loan  company  is 
immaterial. 

[Ed.  Kote.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  ({  61,  66,  66;  Dec.  Dig.  «=> 
38.] 

15.  CKoariAL  Law   4=3829(1)— Tsui.— Iit- 
SRConoRB— RmruBAi,. 

Where  the  instructions  given  completely 
covered  the  case,  further  instructions  may  be 
properly  refused. 

[Ed.  Note. — For  other  cases,'  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec  Dig.  <S=»829(1).] 

Appeal  from  drcoit  Court,  DaTless  Coon- 
tj;  Fred  I^mb,  Jndg«. 

Cbarlea  £.  McWUUams  was  convicted  of 
embezslenient,  and  be  appeals.    AfSrmed. 

W.  S.  Hemdon  and  R.  H.  Mosser,  both  of 
Plattsborg,  John  Leopard,  of  Gallatin,  and 
Paul  D.  Kltt,  of  GhUUcothe,  for  appellant 
John  T.  Barlcer,  Atty.  Gen.,  and  Shrader  P. 
Howell,  Aaat  Atiy.  Geni,  for  tbe  State. 

WALKER,  J.  In  November,  1913,  appel- 
lant was  charged  In  an  information  filed  in 
the  drcnit  conrt  of  Livingston  county  with 
embezzlement  under  section  4S60,  R.  S.  1909. 
Upon  a  trial  In  the  drcnit  court  of  Daviess 
county,  to  which  the  case  had  been  transfer- 
red by  change  of  venue,  appellant  was  con- 
victed and  sentenced  to  four  years'  imprison- 
ment in  the  penitentiary.  The  original  in- 
formation was  in  one  count  Appellant  mov- 
ed to  quash  same  on  the  general  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  motion  was  by  the 
conrt  overruled.  After  the  case  had  been 
transferred  to  the  drcnit  court  of  Daviess 
county  In  June,  1914,  the  prosecuting  at- 
torney of  Livingston  county  filed  in  the  dr- 
cnit court  of  Daviess  cotmty  an  amended  In- 
formation charging  tbe  appellant  with  the 
same  offense  as  in  the  original,  but  in  two 
connts,  one  for  tbe  embezzlement  of  money, 
and  the  ottaer  for  tbe  embezzlement  of  a 
check.  On  the  day  said  amended  information 
was  filed,  the  appellant  aimouudng  ready  for 
trial,  a  Jury  was  sworn  and  impaneled,  and 
the  trial  proceeded,  but  before  a  verdict  was 
rendered  the  court,  on  Its  own  motion,  stop- 
ped the  proceedings  and  quashed  the  amend- 
ed lnformatl<Hi,  and  ordered  that  the  appel- 
lant be  held  for  trial  on  tbe  original  infor- 
mation. Tbereafter,  on  December  10,  1914, 
appellant  filed  a  plea  in  bar  on  tbe  ground 
that,  having  been  put  upon  bis  trial  on  the 
amended  information,  and  a  Jury  having 
been  impaneled  and  sworn  to  try  him,  be  had 
been  imt  In  Jeopardy,  and  bence  should  not 
■gain  be  required  to  answer  for  the  same 
offense.  This  plea  was  overruled.  Appellant 
then  filed  an  application  for  a  contiauance 
on  the  ground  of  tbe  absence  from  the  state 
of  a  stenographer  who  bad  formerly  been 


in  his  employ,  alleging  that  said  witness,  if 
present,  would  testify  ttiat  Oreger  had  told 
appellant  to  use  tbe  money  be  bad  obtained 
from  ^artlett  Bros,  until  the  second  loan 
was  obtained  and  pay  him  (Greger)  interest 
on  same.  This  motion  was  overruled,  and 
appellant  waived  fwmal  arraignment,  enter- 
ed a  plea  of  not  guilty,  and  a  Jury  was  im- 
paneled and  sworn  to  try  the  cause.  Tbe 
trial  progressed,  and  on  December  12,  1914, 
tbe  Jury  returned  a  verdict  finding  the  ap- 
pellant guilty  as  stated,  and  from  this  Judg- 
ment he  appeals. 

In  tbe  spring  of  1913  Charles  E.  Oreger 
owned  a  farm  in  Livingston  county  burdened 
with  two  deeds  of  trust,  one  for  $3,000,  and 
the  other  for  $1,600.  Both  were  held  by 
Frank  B.  Caesar.  Tbe  notes  secured  by 
these  deeds  of  trust  becoming  due,  tbe  owner 
desired  their  payment  The  appellant  at  tbe 
time  was  In  tbe  real  estate  and  loan  business  in 
CbilUcothe,  and  Greger  approached  him  for 
the  purpose  of  securing  a  loan  to  enable  blm 
to  take  up  these  notes  and  release  bis  farm 
from  tbe  deeds  of  trust  Tbe  first  conversa- 
tion In  regard  thereto  between  appellant  and 
Greger  was  in  the  latter  part  of  March,  1913, 
and  as  a  result  of  same  Greger  filled  out,  at 
appellant's  direction,  an  application  to  Bart- 
lett  Bros.,  of  St  Joseph,  for  a  loan  of  $3,600. 
After  some  correspondence  between  Bartlett 
Bros,  and  the  appellant,  tbe  former  agreed  to 
make  the  loan  to  the  amount  of  $3,400  on  tbe 
Greger  land,  and  on  April  14, 1913,  a  note  and 
deed  of  trust  were  executed  by  Greger  to 
Bartlett  Bros,  for  that  amount,  and  same 
were  delivered  to  appellant  to  be  forwarded 
to  Bartlett  Bros.  At  the  same  time  another 
note  and  deed  of  trust  were  executed  for  the 
sum  of  $1,400,  which  sum  of  money  was  to 
be  obtained  from  a  source  other  than  Bartlett 
Bros.  When  it  bad  been  ascertained  that 
the  money  could  be  obtained  from  Bartlett 
Bros.,  Greger  made  and  delivered  to  tbe  ap- 
pellant, at  tbe  latter's  request  and  direction, 
tbe  following  paper: 

"Utica,  Ma,  April  1st,  1918.  Bartlett  Bros. 
Land  4  Loan  Company,  St  Joseph,  Mo. — Gen- 
tlemen: Please  pay  to  Charles  £.  McWilliams 
or  order  the  proceeds  of  my  loan  of  $3,400  nego- 
tiated by  you  for  me.  I  hereby  appoint  said 
Charles  £.  McWilliams  my  agent  to  settle  with 
you  In  full  for  said  loan.    Charles  E.  Greger." 

On  tbe  completion  of  tbe  abstract  of  title 
of  the  Greger  land  and  its  examination  and 
approval  by  Bartlett  Bros,  on  June  14,  1913, 
they  forwarded  to  appellant  thdr  check,  pay- 
able to  him,  for  $3,298,  being  tbe  proceeds  of 
tbe  $3,400  which  they  had  agreed  to  loan 
Gregor,  less  tbe  commission.  A  few  days 
prior  to  tbe  forwarding  of  this  check  appel- 
lant bad  written  Bartlett  Bros,  that  be  had 
completed  tbe  arrangements  for  tbe  second 
loan,  but  It  Is  further  shown  by  the  evidence 
that  this  bad  not  been  done,  and  that  the  sec- 
ond deed  of  trust  was  never  recorded,  nor 
was  the  note  representing  it  ever  negotiated. 
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me  check  for  (3,286  aent  by  Bartlett  Bros,  to 
appellant'  was  indorsed  by  a  stenographer 
In  his  office  and  placed  to  his  credit  in  the 
People's  Savings  Bank  of  Chllllcothe.  *  None 
of  this  money  was  ever  paid  to  Greger,  bat 
all  of  It  was  checked  oat,  either  by  the  ap- 
pellant or  persons  In  his  office  anthorized  to 
check  on  his  account,  and  In  'November  pre- 
ceding the  trial  the  entire  amount  had  been 
thus  withdrawn  from  the  bank,  leaving  only 
a  balance  of  94  cents.  Nor  was  any  of  the 
proceeds  of  this  check  ever  paid  to  Caesar, 
the  owner  of  the  two  deeds  (rf  trust.  Appel- 
lant never  at  any  time  disclosed  to  Greger 
that  he  had  received  the  $3,298  or  any  other 
amount  of  money  from  Bartlett  Bros,  by  rear 
son  of  the  execution  of  the  note  for  $3,400  and 
deed  of  trust  by  Greger  to  said  Bartlett  Bros, 
to  secure  sama  Upon  the  consummation  of 
this  loan  by  the  delivery  made  by  ai^)eUant  to 
Bartlett  Bros,  of  the  note  and  deed  of  trust 
for  $3,400  they  at  once  placed  the  deed  of 
trust  upon  record.  Greger  made  frequent 
visits  to  appellant's  office  In  Chllllcothe  after 
he  bad  delivered  the  note  and  deed  of  trust 
to  him,  in  an  effort  to  ascertain  whether  he 
had  received  the  money,  but  could  not  find 
him,  although  these  visits  were  repeated  at 
Intervals  from  July,  1914,  to  the  day  of  the 
trial,  December  10,  1914.  He  says  that  dur- 
ing this  time  be  was  in  California  for  his 
health.  Appellant  on  the  witness  stand  testi- 
fied that  a  few  days  after  the  receipt  of  the 
money  from  Bartlett  Bros,  he  told  Greger  the 
money  had  been  received,  but  that  be  had 
not  yet  been  able  to  negotiate  the  second  loan 
for  $1,400.  At  that  time  appellant  says 
Greger  suggested  that  he  would  see  the  own- 
er of  the  notes  secured  by  deed  of  trust  and 
endeavor  to  Induce  him  to  take  the  second 
loan.  In  the  meantime  appellant  says  he 
talked  to  Caesar  and  tried  to  get  Mm  to  take 
the  $3,298  which  had  been  received  from 
Bartlett  Bro&  and  apply  it  on  the  two  notes 
aggregating  $4,600,  but  that  Caesar  had  re- 
fused 80  to  do.  Appellant  could  not  remem- 
ber that  Greger  had  ever  given  him  a  note 
in  payment  for  his  services  in  securing  the 
loan.  Shown  a  letter  that  he  had  addressed 
to  Bartlett  Bros,  on  June  13,  1914,  in  which 
he  said,  "We  have  been  ready  for  a  long 
time  for  our  part  of  the  deal  and  have  the 
papers  for  the  second  loan  on  record  and  are 
awaiting  you^  money,"  he  admitted  that  the 
statement  therein  made  was  not  true,  but 
said  when  he  wrote  the  letter  he  had  the 
promise  of  the  money  to  cover  the  second 
loan  for  $1,400,  and  had  given  directions  to 
some  one  in  his  office  to  have  the  deed  of 
trust  recorded,  and  thought  It  had  been  done. 
He  further  admitted  that  the  check  received 
from  Bartlett  Bros,  in  the  sum  of  $3,298  had 
been  deposited  to  his  credit  in  the  People's 
Savings  Bank  in  Chllllcothe  and  had  been 
checked  out  either  by  himself  or  some  one  In 
bis  office.  When  asked  tf  it  had  been  spent 
for  his  private  benefit,  he  answered  evasively, 
bat  admitted  that  he  had  never  paid  the 


money  to  Greger;  his  ezcnse  being  that  no 
demand  had  ever  been  made  for  it,  that  he 
had  been  gone  several  months,  and  had  not 
seen  Greger  during  that  time,  that  he  had 
never  paid  the  money  to  Bartlett  Bros.,  and 
had  never  given  Greger  a  slip  of  paper  or 
anything  else  showing  he  had  used  it,  and 
that  this  was  his  customary  way  of  transact- 
ing business  of  this  character.  Caesar,  who 
owned  the  first  and  second  deeds  of  trust, 
denied  that  appellant  had  ever  ofCered  to  pay 
him  the  $3,298  which  had  been  received  by 
appellant  from  Bartlett  Bros,  or  any  other 
sum,  or  that  appellant  had  offered  to  give 
him  any  additional  security  as  an  induoo- 
ment  for  him  to  take  a  second  mortgage. 

[1]  The  charging  part  of  the  original  in- 
formation Is  as  follows: 

"That  Charles  B.  McWilllams  on  or  about  the 
14th  day  of  June,  A.  D.  1913,  at  said  county 
of  Livingston  and  state  of  Missouri,  being  then 
and  there  the  agent  of  a  certain  private  per- 
son, to  wit,  of  one  Charles  B.  Greger,  and  the 
said  Charles  E.  McWilllams  being  then  and 
there  not  a  person  under  the  age  of  16  years, 
did  then  and  there,  by  virtue  of  his  said  em- 

gloyment  as  agent  of  the  said  Charles  E.  Greger, 
ave,  receive,  and  take  into  his  possession  and 
under  his  care  certain  money  to  a  large  amount, 
to  wit,  to  the  amount  of  thirty-four  hundred  dol- 
lars, lawful  money  of  the  United  States  and  of 
the  value  of  thirty-foar  hundred  dollar^  of  the 
property  and  moneys  belonging  to  the  said 
Charles  E.  Greger,  and  the  said  Charles  E.  Mc- 
Wllliams  the  same  money  then  and  there  fe- 
loniously did  embemle  and  fraudulently  convert 
to  his  own  use,  without  the  assent  of  his  em- 
ployer, the  said  Charles  E.  Greger,  the  owner 
of  said  money,  and  the  said  Charles  E.  McWil- 
hams  the  said  money,  in  manner  and  form  afore- 
said, feloniously  did  steal,  take,  end  carry  away, 
against  the  i)eace  and  dignity  of  the  state." 

I.  Information. — ^Tfae  Information  charges 
a  statutory  embezzlement  under  section  4550, 
R.  S.  1909.  Its  sufficiency  is  assailed  gen- 
erally. The  well-established  rule  in  regard 
to  charging  an  offense  based  on  a  statute  is 
that,  where  the  statute  sets  out  the  specific 
facts  constituting  the  crime,  an  information 
or  indictment  based  thereon  which  is  defi- 
nitely descriptive  of  the  offense,  as  defined 
by  the  statute,  will  be  held  sufficient  State 
v.  Perrigin,  258  Ma  loc.  dt  286,  167  S.  W. 
S73.  The  necessary  constituent  elements  of 
the  offense  are  set  forth  In  the  statute  in  the 
Instant  case,  and  hence  the  information  which 
embodies  its  language  is  not  subject  to  valid 
objection.  State  ▼.  Moreanx,  254  Mo.  406, 
162  S.  W.  158;  State  v.  Blakemoie,  226  Mo. 
loc.  clt  574.  126  S.  W.  429,  27  L.  R.  A.  (N. 
S.)  416. 


[2]  In  addition  to  the  general  objection 
:  urged  by  appellant  to  the  information,  it  Is 
I  contended  that  it  does  not  allege  a  criminal 
Intent.    The  statute  upon  which  this  diarge 
Is  based  creates  two  offenses,  one  consisting 
of  the  doing  of  the  act  Itself,  and  the  other 
of  doing  certain  things  In  regard  to  the  sub- 
ject-matter with  the  intent  to  do  the  pro- 
hibited act.    The  information  here  is  based 
{  upon  the  first  offense  denounced  by  the  stat- 
,  ute,  and  charges  the  oommiaslon  of  the  act 
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itself,  and  not  tbe  doing  of  something  else 
with  the  Intent  to  commit  the  act. 

Embezzlement  is  the  fraudulent  conversion 
of  another's  property  by  one  to  whom  it  has 
been  Intrusted  or  into  whose  hands  It  has 
lawfully  come;  and  when  It  has  been  em- 
bezzled or  converted,  within  tb«  meaning  of 
the  statute,  It  is  not  an  improper  inference 
that  the  act  was  intended  by  the  perpetrator 
of  same.  While  it  is  true  that  no  one  can 
be  convicted  of  a  felony  In  the  absence  of  a 
criminal  intent,  such  an  intent  in  a  case  of 
embezzlement  may  be  inferred  from  a  feloni- 
ous or  fraudulent  conversion,  and  need  not 
be  alleged  in  the  information  or  indictment 
This  ruling  as  to  the  sufficiency  of  a  charge 
under  the  first  class  of  offenses  defined  by 
the  statute  received  the  careful  considera- 
tion of  tills  court  in  State  v.  LentsE,  184  Ma 
223,  83  S.  W.  970,  in  which  it  was  held  that 
it  was  not  necessary  to  allege  the  intent  with 
which  the  act  charged  was  committed.  This 
ruling  was  approved  in  State  v.  Larew,  181 
Mo.  loc  cit  199,  S9  S.  W.  1031. 

[3]  II.  Jeopardy. — ^Appellant  interposes  the 
Idea  of  former  Jeopardy.  This  is  not  based 
upon  the  proceeding  against  him  on  the 
amended  Information,  which  he  admits  to 
have  been  a  mere  nullity ;  no  other  alterna- 
tive remaining  undw  oar  ruling  in  State  v. 
BarUett.  170  Mo.  loc.  dt.  672,  71  S.  W.  148, 
59  L.  R.  A.  766.  But  he  contends  that,  while 
put  upon  his  trial  in  the  first  instance  oa  the 
amended  information,  he  was  in  law,  by  rea- 
son of  its  invalidity,  put  in  Jeopardy  under 
the  original  information;  it  being  the  only 
valid  charge  against  him.  The  fallacy  of 
this  contention  becomes  apparent  upon  an 
analysis  of  same.  It  bases  the  plea  of  Jeop- 
ardy upon  an  assumption,  and  not  upon  a 
fact.  A  defendant  cannot  thus  be  put  in  peril 
within  the  meaning  of  the  Constitution.  Ar- 
ticle 2,  §  23,  Const  Mo.  It  will  not  suffice 
to  assume  that  because  appellant  could  not 
be  injured  by  the  invalid  proceeding  that  he 
must  perforce  have  cause  of  complaint  be- 
cause there  was  pending  against  him  in  the 
same  case  a  valid  charge  which  he  was  not 
then  required  to  answer.  If  the  appellant 
was  only  required  at  the  time  the  amended 
Information  was  preferred  against  him  to 
answer  the  charge  therein — and  no  further 
demand  could  the  state  then  make — under 
what  rule  of  reason  or  law  can  it  be  said 
that  be  was  answerable  under  the  original 
information?  It  is  true  that  it  formed  the 
foundation  for  the  prosecution  and  gave  the 
circuit  court  of  Daviess  county  derivative  Ju- 
risdiction of  the  case  upon  the  perfecting 
of  the  change  of  venue,  but  this  did  not  give 
It  power  while  simply  lying  in  the  flies  and 
undisposed  of  to  operate  as  a  charge  against 
appellant  because  of  the  invalidity  of  the 
proceeding  he  was  then  being  required  to  an- 
swer. 

If  the  fallacy  of  appellant's  contention  be 
not  sufficiently  shown  by  the  foregoing  con- 
crete re(taon%  let  us  see  what  light  is  thrown 


on  the  question  by  the  authorities.  A  rule 
well  established  here  and  elsewhere  requires 
that  before  a  plea  of  former  Jeopardy  can  be 
sustained  these  facts  must  be  made  to  ap- 
pear: That  a  valid  Charge  either  by  indict- 
ment or  information  lias  theretofore  been 
preferred  against  the  accused  in  a  court  of 
competent  Jurisdiction  charging  him  with  the 
same  offense  of  which  he  is  on  trial,  and  that 
in  the  former  proceeding  a  legal  Jury  was 
impaneled  and  sworn.  State  v.  Buente,  256 
Mo.  loc  cit  239,  166  S.  W.  340,  Ann.  Cas. 
1916D,  879,  and  cases ;  State  v.  Keating,  223 
Mo.  loc.  cit  94,  U^  S.  W.  699 ;  12  Cya  p. 
261.  There  are  exceptions  to  this  rule  well 
stated  in  the  Buente  Case,  supra,  page  241 
of  266  Mo.,  166  S.  W.  340,  Ann.  Gas.  1916D, 
879,  but,  not  necessary  to  be  considered  here. 
Appellant  was  at  no  time  before  his  arraign- 
ment and  the  trial,  which  resulted  in  his 
conviction,  required  to  answer,  on  a  trial,  a 
valid  charge  preferred  against  him.  This  is 
one  of  the  essentials  necessary  under  the 
rule  stated.  The  amended  information,  as 
he  admits,  lacked  the  requisite  of  validity, 
for  the  reasons  set  forth  in  State  v.  Bartlett, 
supra.  He  was  not  arraigned  upon  or  re- 
quired to  answer  the  original  information 
when  the  proceeding  of  which  be  complains 
was  pending  against  him,  nor  was  a  Jury 
impaneled  and  sworn  to  try  him  on  this 
charge.  To  hold,  therefore,  that  it  operated 
to  Ills  injury  in  the  absence  of  these  essen- 
tials would  be  in  violation  of  precedent  and 
contrary  to  reas<m.  No  provision  of  our  bUl 
of  rights  was  violated  in  the  trial  of  appel- 
lant nor  was  he  entitled  to  be  heard  on  the 
plea  that  the  proceeding  against  him  contra- 
vened the  fifOi  amendment  to  the  national 
Constitntion.  This,  as  has  been  repeatedly 
held,  is  applicable  only  to  crimes  against 
and  trials  under  federal  laws.  Capital  City 
Dairy  Company  v.  Ohio,  183  U.  S.  238,  22 
Sup.  Ct  120,  46  L.  Ed.  171 ;  Thorington  v. 
Montgomery,  147  U.  S.  400,  18  Sup.  Ct  394, 
37  U  Ed.  252;  State  v.  Buente,  supra;  12 
Cyc.  p.  259.  There  Is  no  merit  In  the  plea  in 
bar. 

[4-7]  III.  Continuance.  —  Appellant  com- 
plains of  the  action  of  the  trial  court  in  re- 
fusing to  grant  him  a  continuance.  The  ap- 
plication was  properly  refused.  It  is  incon- 
sistent if  not  contradictory,  in  alleging  that 
the  appellant  had  conferred  with  the  witness 
by  correspondence,  knew  what  her  testimony 
would  be,  and  sent  her  money  to  enable  her 
to  attend  the  trial,  while  at  the  same  time 
alleging  that  be  bad  only  learned  what  her 
testimony  would  be  during  the  last  few  days 
preceding  the  making  of  the  application. 
Further  than  this,  the  allegation  as  to  ap- 
pellant's recent  knowledge  of  the  witness' 
testimony  does  not  savor  of  sincerity.  If 
true,  it  is  contrary  to  all  human  experience. 
He  was  charged  with  a  felony.  She  was  his 
employ^  when  he  received  the  check  from 
Bartlett  Bros,  the  cash  proceeds  of  which 
be  subsequently  embezzled.    She,  as  bis  evl- 
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dently  trusted  employ^,  deposited  this  ciieck 
to  Ilia  credit  in  the  bank.  On  account  of  her 
relation  to  his  business,  requiring  her  dally 
attention  thereto  and  his  alleged  frequent 
conTetsatfong  with  Qreger,  he  must  hare 
known  of  her  presence  when  he  had  these 
conversations  conceniing  which  it  Is  stated 
she  will  testify.  This  testinumy,  if  true,  was 
vital  to  his  defense,  and  she  was  his  most 
important  witness.  Yet,  according  to  his 
statement,  he  did  not  know  what  she  would 
testify  until  a  few  days  prior  to  the  making 
of  the  application.  In  addltlcm,  therefore,  to 
the  application  in  this  respect  ladcing  the  Im- 
port of  truth,  it  does  not  show  such  diligence 
as  must  reasonably  be  expected  will  be  exer- 
cised by  a  man  of  ordinary  intelllgenoe  un- 
der like  drcamstances.  State  v,  Pagels,  92 
Mo.  loa  clt  SOS,  4  S.  W.  831. 

No  IntendmHits  are  to  be  taken  in  favor 
of  applications  of  this  character.  State  t. 
Good,  132  Ma  loc.  dt  129,  33  a  W.  790. 
From  its  express  allegations  the  conclusion 
is  reasonable  that  appellant  knew,  not  only 
what  the  testimony  of  this  witness  would  be, 
but  her  whereabouts  in  ample  time  between 
the  date  of  the  filing  of  the  Information  and 
the  trial  to  hare  enabled  him  to  take  her 
deposition.  If  the  allegation  as  to  appel- 
lant's then  recent  knowledge  of  the  witness' 
testimony  bore  the  Impress  of  truth,  which 
It  does  not,  then  the  trial  court  would  hare 
been  Justified  In  granting  the  application,  in 
view  of  the  statement  that  he  had  sent  her 
money  to  defray  her  traveling  expenses  to 
the  place  of  trial,  and  that  she  had  agreed 
to  attend;  but  undbr  the  facts  as  we  view 
them  a  prc^ter  exercise  of  diligence  required 
him  to  take  her  deposition.  This  being  true, 
the  overruling  of  the  application,  which  was 
addressed  to  the  sound  discretion  of  the 
trial  conrt,  was  not  unwisely  or  oppressively 
exercised,  and  we  refuse  to  Interfere  with 
same.  State  v.  Gain,  247  Ma  loc.  dt  706, 
153  S.  W.  1039 ;  SUte  v.  Crane,  202  Mo.  loc. 
dt  74,  100  S.  W.  422;  State  ▼.  Clark,  170 
Ma  loc.  dt  207,  70  8.  W.  1117. 

[(]  ly.  Agenoy  of  Appellant. — The  nncon- 
troverted  facts  show  that  appellant  was  the 
agent  of  the  borrower  (Greger)  in  securing 
this  loan.  Greger  testified  that  mi  the  day 
he  called  at  appellant's  office  to  employ  bim 
to  secure  the  loan  he  gave  appellant  a  note, 
payable  to  the  latter,  for  $127.50  for  his  serv- 
ices in  that  behalf.  Further  than  this,  the 
order  given  by  Greger  to  appellant  on  Bart- 
lett  Bros,  (set  forth  in  fuU  In  the  statement 
of  facts),  which  was  to  be  delivered  to  the 
latter  In  the  event  the  loan  was  secured,  ex- 
pressly declared  appellant  to  be  Greger's 
agent  Appellant  does  not  deny  either  the 
execution  of  this  note  or  the  delivery  to  him 
of  tlie  order,  but  contents  himself  with  a 
re^rt  to  a  lack  of  memory  In  regard  to  the 
first  and  silence  as  to  the  second.  Forgetfnl- 
ness  and  evasion  have  never  been  regarded 
as  indicative  of  truth.  If  it  be  conceded  that 
appellant  was  the  agent  of  the  loan  company 


at  the  beginning  of  the  transaction,  this  does 
not  militate  against  the  condnsion,  sappbrt- 
ed  by  the  facts  stated,  that  he  was  the  agent 
of  the  IxMrrower  to  negotiate  the  loan  and  ap- 
ply the  proceeds  thereof  as  had  been  direct- 
ed; but  the  credibility  of  appellant's  testi- 
mony as  to  his  agency  for  the  loan  c(Mnpany 
at  any  time  is  shaken  by  the  testimony  of  Pe- 
terson, a  representative  of  the  company,  that 
up  to  the  time  the  appdlant  made  the  ap- 
plication for  Greger  he  was  a  stranger  to  the 
company,  and  that  even  the  formal  blank 
used  in  this  application  was  n'ot  procured  by 
the  appellant  from  the  company's  office. 
Subsequently  this  witness  stated  that  appel- 
lant during  the  year  1913  negotiated  four  or 
five  loans  through  the  company,  but  this 
does  niot  tend  to  show  appellant's  agency  In 
the  matter  at  bar  or  In  the  cases  of  whidi 
the  witness  testified. 

Circumstances  naturally  arising  out  of  a 
transaction  are  sometimes  as  strong  in  proba- 
tive force  as  sworn  testtmony.  This  case  af- 
fords an  illustration  of  this  fact  Appellant 
was  not  compensated  for  his  services  in  se- 
curing this  loan  by  the  company,  as  he  would 
naturally  have  been  had  he  been  its  agent, 
but  by  Greger.  When  the  note  and  deed  of 
trust  had  been  executed  and  delivered  to  the 
loan  company,  it  forwarded  to  appellant  for 
Greger,  not  $3,400,  but  a  check  for  $3,298,  or 
$102  less  than  the  face  of  the  note,  which 
latter  sum  it  deducted  and  retained  for  Its 
services  In  making  the  loan.  While  it  la  stat- 
ed in  one  of  the  letters  from  the  company  to 
appellant  that  "It  will,  when  the  loan  has 
been  completed,  pay  him  Us  part  of  the 
commission,"  so  far  as  the  evidence  discloses, 
none  of  the  sum  thus  deducted  or  retained 
was  ever  claimed  by  or  paid  to  him,  nor  did 
the  company  ever  compensate  him  in  any  oth- 
er manner.  The  reasonable  conclusion  from 
this  fact  is  that  he  was  not  employed  by  the 
company  to  negotiate  the  loan,  but  by  Oreger 
to  obtain  it  and  by  the  latter  he  had  been 
fully  paid.  It  is  dear,  however,  whether  he 
was  paid  by  the  company  or  not  that  In  all 
that  la  necessary  to  constitute  the  relation  he 
was  the  agent  of  the  borrower.  The  cases 
cited  in  respondent's  brief  under  this  head, 
by  reason  of  the  similarity  of  their  facts  to 
those  in  the  instant  case,  sustain  the  conclu- 
sion we  have  readied  in  regard  to  appellant's 
agency. 

[9,10]  V.  OvmergMp  of  Property. — ^Appel- 
lant contends  that  the  title  to  the  check  for- 
warded by  the  Bartlett  Bros.  Loan  Company 
to  appdlant  the  cash  proceeds  of  whldi  were 
to  be  paid  to  Oregor  m  applied  in  part  satis- 
faction of  certain  prior  liens  on  his  land,  nev- 
er left  the  company  and  at  all  times  belonged 
to  it  This  oontenticm  is  mystified  by  many 
words,  prlndpally  copied  from  the  formal  ap- 
plication made  by  appellant  to  the  company 
for  Gregor  and  the  correspondence  between 
appellant  and  the  company  prior  to  the  mak- 
ing of  the  loan.    Th*  idervant  tads  from 
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wUdi  ownership  nrast  be  d^tennliied  are  that 
the  company  contracted  to  loan  $3,400  to 
Gr^er  to  be  evidenced  by  his  note,  which 
was  to  be  secured  by  a  deed  of  trust  on  his 
land,  and  upon  the  receipt  of  such  note  and 
deed  of  trost  caused  the  latter  to  be  record- 
ed, and  forwarded  a  check  payable  to  appel- 
lant for  th«  amount  of  the  loan  less  the  com- 
pany's commission.  Upon  the  acceptance  by 
the  company  of  the  note  and  the  recording  of 
the  deed  of  trust,  the  contract  for  the  loan 
was  consommated,  whereby  the  obligation  of 
the  company  to  pay  the  amount  called  for  in 
the  note  became  fixed.  Upon  the  transmittal, 
therefore,  of  the  check  to  appellant  by  the 
company  It  parted  with  the  title  to  same, 
and  the  nominal  ownership  therein  passed  to 
the  appellant,  who  became  burdened,  upon 
the  receipt  of  same,  with  the  obligation  to 
dther  Ind<Hne  it  to  Greger,  convert  it  into 
cash,  and  pay  the  proceeds  to  him,  or  apply 
It  to  the  discharge  of  the  prior  lien  on  Greg- 
er's  land.  He  did  neither,  but  indorsed  same 
to  a  bank,  and  had  the  amount  called  for 
therein  placed  to  his  credit  This  created  a 
technical  appropriation;  as  the  money  realiz- 
ed from  the  check  belonged  -to  Greger,  but 
until  aivellant  indicated  a  purpose  to  do 
with  this  money  as  the  thief  does  with  the 
property  of  another  in  a  case  of  larceny  such 
a  felonious  conversion  did  not  occur  as  to 
create  the  crime  of  embezzlement  But  when 
It  did  occur  the  crime  was  complete.  Nor  is 
it  material  as  to  the  manner  in  which  the 
money  was  drawn  out  if  converted  to  appel- 
lant's own  use.  State  v.  Woodward,  171  Mo. 
683,  71  S.  W.  1015;  State  v.  Moyer,  68  W. 
Va.  146,  62  S.  B.  30,  6  Ann.  Gas.  844. 

[11]  VI.  Feloniotu  Inteni. — Appellant's  fe- 
lonioas  intent  Is  to  be  measured  by  his  act 
According  to  the  testimony,  to  wbl(3t  the  Jury 
gave  credence,  the  snfflciency  of  which  is  am- 
ple to  sustain  the  verdict  it  is  shown  that  ap- 
pellant when  the  loan  had  been  secured, 
evaded  Greger.  He  concealed  the  fact  from 
him  that  the  loan  had  been  consummated  and 
that  be  had  received  the  check.  He  placed 
the  same  to  his  own  credit  in  a  bank,  and  ad- 
mits that  he  drew  the  money  out  for  his  own 
use  and  has  not  accounted  for  same.  These 
facts  snffidently  show  a  felonious  Intent  on 
the  part  of  the  appellant  and,  his  relation  to 
Greger  as  an  agent  having  been  established, 
his  act  Is  dearly  within  the  purview  of  that 
general  mle  that  If  one  who  has  the  posses- 
dffli  of  the  property  of  another,  instead  of  de- 
livering It  to  the  owner  as  his  duty  requires, 
neglects  or  refuses  to  account  for  it  or  other- 
wise diverts  It  so  as  to  exercise  dominion 
over  it  to  the  exclusion  of  the  owner  and  to 
make  it  his  own,  he  is  guilty  of  embezzle- 
ment State  T.  Lentz,  1S4  Mo.  loc.  cit  239, 
83  8.  W.  970. 

[12]  VII.  RuUnga  on  TettHmrniy. — Appel- 
lant complains  because  the  trial  court  per- 
laitted  the  state  to  show  by  the  witness'  Peter- 
son that  the  ai^ellant  had  neither  used  the 


money  received  from  Bartlett  Bros,  in  pay- 
ing oft  the  pri<»  Uena  nor  had  he  returned  the 
money  to  the  loan  company.  The  Question  at 
issue  was  whether  or  not  the  m(«ey  so  re- 
ceived by  him  had  been  applied  as  directed 
by  Oreger,  and  it  was  therefore  pertinent  tar 
the  state  to  show  that  the  ai^iellant  had  vio- 
lated his  directions  as  to  the  manner  in 
which  the  loan  should  be  applied. 

[13]  Further  objection  Is  made  that  the 
court  erred  in  permitting  the  state  to  show 
that  the  check  received  by  appellant  from  the 
loan  company  had  been  indorsed  and  deposit- 
ed to  his  credit  in  a  bank,  and  had  later  been 
checked  out  by  him.  The  check  was  made 
payable  to  appellant  and  necessarily  under 
the  authority  given  him  by  Greger  he  conld 
not  commit  the  crime  of  embezzlement  until 
after  it  had  been  indorsed  and  converted  into 
money.  If  in  the  latter  form  he  used  it  as 
directed,  he  was  guiltless;  on  the  other  hand, 
if  he  used  the  money  for  purposes  other  than 
to  pay  it  to  Greger  or  to  discharge  the  prior 
liens,  he  was  guilty  as  charged.  It  Is  man- 
ifest, therefore,  that  the  court's  ruling  in  this 
respect  was  not  erroneous.  Moreover,  appel- 
lant admitted  on  the  witness  stand  that  the 
che(^  had  been  received  and  deposited  and 
the  money  drawn  out  of  the  bank  by  himself 
or  others  authorized  to  do  so,  and  that  he 
had  used  the  same  for  personal  purposes. 
Therefore,  whether  the  action  of  the  trial 
court  in  permitting  a  witness  to  state  the 
condition  of  the  'bank  was  erroneous  Is  inuna- 
terial,  as  the  evidence  given  by  such  witness 
was  in  accord  with  that  given  by  the  appel- 
lant himself.  Harmless  error  will  not  work 
a  reversal. 

[14]  Appellant  also  urged  that  the  court 
erred  in  refusing  to  permit  the  witness  Peter- 
son to  state  the  number  of  applications  ap- 
pellant had  submitted  to  the  loan  company 
during  the  year  1913.  This  witness  did  state 
that  appellant  had  forwarded  to  his  company 
possibly  half  a  dozen  applications  for  loans 
during  that  time.  Presumably  from  the  wit- 
ness' former  testimony  these  were  made  sub- 
sequent to  procuring  the  loan  for  Greger. 
But  even  if  the  court  had  refused  to  permit 
the  witness  to  answer  the  question.  It  would 
not  have  been  error.  The  matter  at  Issue 
was  whether  the  aK>ellant  had  embezzled 
the  money  represented  by  the  check  which 
had  been  forwarded  to  him,  and  his  relation- 
ship to  other  borrowers  and  the  loan  company 
prior  or  subsequent  to  this  transaction  was 
not  material.  The  evidence  shows  that  he 
was  authorized  to  receive  the  proceeds  of 
this  loan,  and  was  made  the  agent  of  the  bor- 
rower in  this  particular  case.  Therefore 
whatever  relationship  be  may  have  sustained 
to  the  loan  company  in  previous  or  subse- 
quent like  transactions  could  have  no  bearing 
upon  the  issue  to  be  determined  by  the  Jury 
in  the  Instant  case. 

[16]  vni.  Instructions.— The  instrucUons 
given  by  the  court  advised  the  Jury  as  to 
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tbe  elements  constltntliig  the  offense  cbargeA 
and  the  punishment  prescribed  therefor;  that 
the  diarge  Is  sustained  If  it  was  shown  that 
the  money  was  embezzled  in  one  snm  or  in 
less  ainonnts  at  different  times;  that  want 
of  assent  to  the  appropriation  of  tbe  money 
by  the  appellant  may  be  shown  either  by  di- 
rect and  posltlTe  evidence  or  from  all  the 
facts  and  drcnmstances  in  the  case;  what 
facts  must  appear  from  the  evidence  to  con- 
stitute the  appellant  the  agent  of  the  prose- 
cuting witness;  that  the  crime  may  be  es- 
tablished either  by  direct  or  drcumstantlal 
evidence;  that  the  criminal  Intent  to  deprive 
the  owner  of  bis  property  may  be  Inferred 
when  conversion  Is  established.  Other  for^ 
mal  Instructions  were  given  as  follows:  As 
to- the  presumption  of  innooenoe  and  reason- 
able doubt ;  the  weight  to  be  attached  to  ap- 
pellant's testimony;  that  the  Jury  is  the  Judge 
of  the  credibility  of  witnesses;  that,  If  the 
prosecuting  witness  gave  his  consent  for  ap- 
pellant to  make  personal  use  of  the  money  In 
guestlcm,  a  verdict  of  acquittal  must  be  re- 
turned ;  that,  If  It  appears  from  the  evidence 
that  the  appellant  was  the  agent  of  the  loan 
company  and  received  the  money  condition- 
ally, he  must  be  acquitted;  and  that  the 
mere  failure  to  pay  over  tbe  money  to  his 
principal  does  not  constitute  the  crime 
charged.  These  Instructions  fully  advised 
the  Jury  as  to  all  the  principles  of  law  aris- 
ing under  the  evidence  in  this  case,  and  are 
in  substantial  compliance  with  similar  ones 
which  have  heretofore  met  with  the  approval 
of  this  court.  See  cases  dted  in  respondent's 
brief  approving  Instructions  similar  In  all 
their  material  particulars  to  those  given  in 
this  case.  These  instructions  rendered  the 
giving  of  those  asked  by  appellant  and  re- 
fused unnecessary. 

There  was  ample  evidence  to  sustain  the 
verdict  Appellant  was  awarded  a  fair  trial, 
and  has  no  Just  cause  of  complaint. 

We  find  no  error  authorizing  a  reversal, 
and  the  Judgment  of  the  trial  court  Is  af- 
firmed.   All  concur. 


ORGAN  V.  BUNNELL  et  al.    (No.  17688.) 

(Supreme  Court  of  Missouri,  Division  No.   L 

Feb.  29,  1916.     Rehearing  Denied 

March  30,  1916.) 

1.  Vendob  and  Pukchaseb  <3=3231(8)  —  No- 
tice— Destruction  of  Records. 

In  view  of  Rev.  St.  1889,  §  2419 ;  Rev.  St 
1879,  g  692;  Gen.  St.  1865,  e.  109.  |  26 ;  and 
Rev.  St  1855,  c.  32,  J  41,  a  recorded  deed  im- 
parted notice  to  subsequent  purchasers,  notwith- 
standing  tbe  destruction  of  the  county  records. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  622;    Dec.  Dig.  «=» 

2.  Estoppel    <£=35— Public    LANns— Afieb- 
AcquiBED  Title. 

A  warranty  deed  recorded  before  tire  grant- 
ing of  a  patent  from  the  United  States  govern- 
ment to  the  grantor  passed  the  after-acquired 
title  as  against  the  grantee  of  a  warranty  deed 


given  by  the  same  grantor  after  tiie  patent  was 
recorded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  84;   Dec.  Dig.  <@=»35.] 

3.  Taxation  «3s>734(8>— Shxbiit'b  Deed— Va- 

UDITT. 

Where  a  tax  Judgment  was  rendered  jointly 
against  one  deceased  before  the  suit  was  com- 
menced and  one  without  title,  the  sheriffs  deed 
under  the  judgment  conveyed  no  title. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S§  1470, 1471 ;  Dec.  Dig.  «=»734(8).j 

4.  Taxation  ^9642,  647— NoncK  or  Saix  bt 
Publication— Vauditt. 

An  order  of  publication,  Judgment,  and  sale 
for  delinquent  taxes,  running  against  David  M. 
B.,  did  not  pass  the  title  of  "Danid"  M.  B. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  M  1306-1307,  1312-1315 ;  Dec.  Dig. 
<8=>642,  847!] 

5.  Taxation  9=>642  —  Notice  of  Sale  bt 
PuBucATioN— Vauditt, 

Since  a  proceeding  by  publication  is  au- 
thorized by  law  where  personal  service  cannot 
be  had  on  the  defendant  and  his  residence  is  un- 
known, an  order  of  publication  in  a  proceeding 
for  delinquent  taxes,  running  against  J.  B.  and 
the  unknown  heirs  of  J.  K.,  deceased,"  being 
void  against  J.  R.  because  issued  after  his  death, 
will  be  treated  as  if  the  name  of  J.  R.  had  been 
omitted,  and  is  valid  against  the  unknown  heirs 
of  J.  K.,  deceased,  to  authorize  the  passing  of 
title  by  a  sheriff's  deed  under  a  judgment  in 
rem. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  gg  1306-1307;  DecTbig.  «=9642.] 

Appeal  from  Circuit  Ck>urt,  Dent  County; 
L.  B.  Woodslde,  Judge. 

Action  by  J.  B.  Organ  against  Mary  T.  Bun- 
nell and  another.  From  a  verdict  for  plain- 
tiff, the  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

On  September  9,  1908,  plaintiff  filed  in  the 
circuit  court  of  Dent  county.  Ma,  his  potion 
to  quiet  title  to  lots  2  and  3  of  the  northeast 
quarter,  and  lots  2  and  3  of  the  northwest 
quarter,  of  section  4,  township  34  north, 
range  2  west  situate  in  the  county  and  state 
aforesaid.  The  petition  alleges  that  said  real 
estate  is  wild,  uncultivated,  and  timbered 
land ;  that  it  is  not  in  possession  of  ^ther 
plaintiff  or  defendants ;  that  defendants  claim 
title  adversely  to  plaintiff.  An  order  of  pub- 
lication was  Issued  against  defendants  Na- 
than R.  Porter,  John  Russell,  David  Bunn^, 
unknown  heirs  of  John  Russell,  deceased, 
and  Frank  C.  Russell,  and  Judgment  by  de- 
fault was  rendered  against  them. 

On  October  14,  1911,  a  petition  was  filed  in 
said  court  to  review  the  Judgment  aforesaid, 
whidi  said  petition  on  December  8, 1911,  was 
sustained,  said  Judgment  set  aside,  and  leave 
given  defendants  to  answer,  by  the  first  day 
of  April  term,  1912.  On  April  16,  1912,  de- 
fendants Mary  T.  Bunnell  and  Leslie  O.  Bun- 
nell filed  an  answer,  admitting  that  they  claim 
title  to  said  land,  and  admitting  that  it  is 
wUd  and  uncultivated.  They  deny  each  and 
every  other  allegation  In  petition.  The  an- 
swer then  avers  that  defendant  Mary  T.  Btin- 
nell  is-  the  daughter  of  John  Russell,  who 
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died  In  186B;  that  Leslie  C  Bmui^  Is  her 
sola  and  cmly  child  and  heir  at  law ;  that  he 
Is  the  mdy  child  and  heir  at  law  of  her  de- 
ceased husband,  Daniel  M.  Bunnell;  that 
Frank  O.  Russell  convened  a  two-ninths  inter- 
est in  said  land  to  Daniel  M.  Bunnell ;  that 
gald  Frank  O.  Russell,  conveyed  his  other 
one-ninth  Interest  In  said  real  estate  to  Mary 
T.  Bunnell ;  that  Sarah  B3l  Boal  conveyed  her 
three-ninths  Interest  in  said  property  to 
Mary  T.  Bunnell.  It  is  averred  that  John 
RoaseU  died  in  the  year  1868,  leaving  as  his 
sole  and  only  children  and  heirs  at  law, 
Frank  G.  Russell,  Sarah  EX.  Boal  (nte  Rus- 
sell), and  the  defendant  Mary  T.  Bunnell. 

It  appears  from  the  record  that  Charles 
Pelfresne,  on  June  1,  1858,  as  shown  by  the 
plat  book  at  Ironton,  Mo.,  entered  the  land  In 
dispute.  Ten  days  after  this  entry,  on  June 
10,  1858,  but  more  than  one  year  before  a 
patent  was  Issued,  he  executed  a  warranty 
deed  to  John  RusseU,  and  this  deed  was  re- 
corded AprU  6,  1869,  In  Dent  county.  Ma 
The  records  of  Dent  county  were  destroyed 
In  1866,  and  Russell's  deed  was  re-recorded 
October  19,  1878,  In  said  county.  The  above 
deed  to  RusseU  describes  the  land  in  contro- 
versy. On  July  1,  1891,  Frank  C.  Russell 
and  wife  conveyed  by  warranty  deed,  a  two- 
nlnths  Interest  In  the  land  described  in  the 
patent  aforesaid,  to  Daniel  M.  BnnnelL  This 
deed  was  recorded  July  SO,  1891,  in  Dent 
county  aforesaid. 

The  sole  and  only  children  and  heirs  at 
law  of  John  Russell  are  Sarah  B.  Russell, 
who  married  Harry  EX  Boal,  Frank  C.  Rus- 
seU, and  Mary  T.  RusseU,  who  married  Dan- 
iel M.  BunnelL  The  latter  died  September 
14,  1910,  leaving  as  his  Bole  and  only  child 
and  heir  at  law,  LesUe  C.  Bunnell,  and  bis 
widow,  Mary  T.  BunnelL  On  November  14, 
1911,  Frank  C5.  RusseU  and  wife  conveyed  by 
quitclaim  deed  to  Mary  T.  Bunnell  a  one- 
ninth  interest  in  the  land  aforesaid.  On  No- 
vember 14,  1911,  said  Sarah  KL  Boal  and  hus- 
band conveyed  three-ninths  interest  in  the 
land  aforesaid  to  said  Mary  T.  Bunnell. 

Mary  1.  BunneU  testified  that  Daniel  M. 
BunneU  was  her  husband,  and  that  he  died 
September  14,  1910;  that  LesUe  O.  BunneU, 
then  22  years  of  age,  is  her  child ;  that  her 
father's  name  was  Jolm  RusseU;  that  he 
died  in  Ohio,  December  16,  1860;  that  Mar- 
garet M.  RusseU  was  her  mother;  and  that 
Mrs.  Boal,  Frank  O.  RusseU  and  herself  were 
the  only  children  and  heirs  at  law  of  John 
Rnssell,  deceased. 

FlalntUTs  title  is  deraJgned  as  foUows: 
United  States  to  Charles  PeUresne,  patent, 
dated  September  1,  1859.  Charles  Pelfresne 
to  John  RusseU,  deed,  dated  June  10,  1858 ; 
recorded  AprU  6,  1869;  re-recorded  October 
19,  187a  Charles  Pelfresne  to  John  Simp- 
son, deed,  dated  November  16, 1872 ;  recorded 
AprU  24,  1873.  John  Simpson  to  Nathan  T. 
Porter,  deed,  dated  June  8,  1873,  recorded. 
J<dm  BuaseU  and  Nathan  T.  Porter  to  B.  B. 


Sankey  and  E.  Ii.  Foote,  BhaUTs  deed,  dated 
April  6,  1892;  recorded,  ffi.  B.  Scmkey  and 
E.  L.  Foote  to  M.  Ii.  Organ,  deed,  dated  July 
9,  1908 ;  recorded,  April  18,  1909.  John  Rus- 
seU, unknown  heirs  of  John  Russell,  deceas- 
ed, Frank  C.  Russell,  David  M.  Bunnell,  Na- 
than T.  Porter,  B.  B.  Sankey,  and  B.  I*  Foote 
to  M.  L.  Organ,  sheriff's  deed  for  taxes,  dat- 
ed AprU  5,  1908;  recorded  August  6,  1908. 
M.  Ii.  Organ  to  J.  B.  Organ,  deed,  dated  AprU 
29, 1908 ;  recorded  September  6,  1908. 

It  is  undisputed  that  John  RusseU  died  in 
1860.  The  first  tax  deed  therefore  to  Sankey 
and  Foote  is  void  on  account  of  RusseU's 
death.  When  the  land  was  sold  for  taxes  in 
1908,  the  following  parties  were  defendants 
in  the  tax  suit:  John  RusseU,  unknown  heirs 
of  Jolm  RusseU,  deceased,  Frank  C.  Russell, 
David  M.  BunneU,  Nathan  T.  Porter,  Bi  B. 
Sankey,  and  B.  L.  Foote.  The  regularity  of 
the  petition  In  said  last-named  case,  /the 
order  of  publication  and  sale  of  the  land 
aforesaid  is  not  questioned,  but  the  judg- 
ment upon  which  the  sale  is  based  is  assail- 
ed, because  it  is  against  John  RusseU,  the  un- 
known heirs  of  John  Russell,  deceased,  and 
David  M.  Bunnell.  The  sheriffs  deed  under 
the  judgment  of  1908  shows  that  only  lots  2 
and  3  of  the  northeast  quarter  of  section  4, 
township  34,  range  2  west,, was  sold  to  Mar- 
tha L.  Organ. 

The  court  below  found  the  Issues  for  plain- 
tiff and  decreed  that  he  was  the  owner  of  the 
land  in  controversy,  but  through  oversight  it 
Is  described  as  being  in  section  3,  when  it 
should  read  section  4.  The  Instruction  given 
by  the  court  of  its  own  motion,  and  the  two 
instructions  asked  by  defendants  and  refused 
by  the  court,  wiU  be  considered  In  the  opin- 
ion. 

Defendants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  cause  duly  lap- 
pealed  to  this  court. 

O.  C.  Dalton  and  R.  L.  Horseman,  both  of 
Salem,  and  C.  M.  Buford,  of  ElUngton,  for 
appellants.  <Wm.  P.  £}lmer,  of  Salem,  for  re- 
spondent. 

RAILBT,  0.  (after  stating  the  facta  as 
above).  [1]  On  June  1,  1858,  Charles  Pel- 
fresne entered  the  land  in  controversy,  at  the 
government  land  office  in  Jackson,  Mo.,  and 
received  a  patent  from  tlie  United  States 
therefor  on  September  1,  1859.  On  June  10. 
1858,  be  conveyed  said  land  by  warranty  deed 
to  John  RusseU.  The  last-mentioned  convey- 
ance was  recorded  in  the  office  of  the  re- 
corder of  deeds  in  Dent  county  aforesaid  on 
April  6,  1859.  The  records  of  said  county 
were  destroyed  by  fire  In  1866,  but  the  record- 
ing of  RusseU's  deed  from  Pelfresne  Imparted 
notice  to  subsequent  purchasers,  nothwith- 
Btanding  the  destruction  of  the  records  of 
said  county.  Section  2419,  R  S.  1889;  sec- 
tion 692,  R.  S.  1879 ;  section  25,  G.  S.  1865, 
p.  447 ;  section  41,  R.  S.  1866,  p.  364 ;  Crane 
T.  Dameion,  98  Mo.  667, 12  S.  W.  251 ;   Oeer 
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V.  Bflssonri  liomber  &  Mining  Co.,  184  Mo. 
85,  92,  34  8.  W.  1009,  66  Am.  St.  Rep.  488; 
Weir  V.  Cordz-Flsber  I/umber  Co.,  186  Mo. 
388,  loc.  dt  395,  85  S.  W.  341 ;  WlUlams  v. 
Butterfield,  214  Mo.  412,  420,  114  S.  W.  13. 

[2]  The  patent  aforesaid  was  not  recorded 
in  Dent  county,  but  was  duly  recorded  at  the 
General  lAnd  Office  In  Washington,  D.  C, 
at  the  time  It  was  Issued  in  1859.  Ibere  is 
no  proTlEdon  in  our  statute  which  requires  a 
patent  from  the  United  States  to  be  recorded 
in  the  county  where  the  land  lies.  Wilcox 
V.  Phillips,  260  Mo.  loc.  dt.  680,  160  S.  W. 
56;  Mosher  t.  Bacon,  229  Mo.  loc.  cit  358, 
129  S.  W.  680,  and  following;  2  Jones  on 
Real  Property,  if  1377,  1378. 

Pelf  resne  conveyed  "the  land  in  controversy 
to  John  Simpson,  by  warranty  deed,  Novem- 
ber 13,  1872,  and  said  deed  was  recorded  in 
Dent  county,  AprU  23,  1873.  The  deed  from 
Pelfresne  to  Russell  was  re-recorded  in  said 
county  October  19, 1878.  It  appears  from  the 
evidence  that  the  above  patent  was  found 
with  the  papers  of  J(din  Russell,  who  died  tn 
1860. 

There  ia  nothing  in  the  record  to  indicate 
that  Simpson  pcdd  a  valuable  consideration 
for  the  land,  nor  does  It  appear  therefrom 
that  he  was  not  aware  of  the  deed  made  by 
Pelfresne  to  Russell  before  the  patent  was 
issued.  The  record,  however,  shows  that  Rus- 
sell received  from  Pelfresne  a  warranty  deed 
for  the  land  tn  controversy,  on  June  10, 1858, 
and  recorded  the  same  in  Dent  county,  Mo., 
on  AprU  5,  1859.  John  Russell,  by  virtue  of 
said  last-mentioned  deed,  became  the  absolute 
owner  of  the  after-acquired  title  of  Pelfresne, 
Wood  V.  enUtb,  193  Mo.  484,  91  S.  W.  85; 
Hammond  v.  Johnston,  93  Mo.  loa  cit.  213, 
6  S.  W.  83;  Callahan  v.  Davis,  00  Mo.  78,  2 
S.  W.  216;  Waters  v.  Bush,  42  Iowa,  256; 
32  Cyc.  1037,  note  87 ;  32  Cyc.  1080  (k). 

We  accordingly  hold  that  John  Simpson  ac- 
qolted  no  title  to  the  land  in  suit  through 
his  deed  from  Pelfresne  supra,  and  that  John 
Russell,  through  his  warranty  deed  from 
said  Pelfresne,  became  tbe  absolute  owner  of 
the  land  in  controversy. 

[3]  II.  The  tax  Judgment  rendered  on  Oc- 
tober 9,  1801,  against  John  Russell  and  Na- 
tlian  T.  Pmrter,  and  the  sheriff's  deed  to  B. 
B.  Sankey  and  B.  L.  Foote,  under  said  judg- 
ment, conveyed  no  title  to  above  land,  for 
the  reason  that  John  Russell  died  before  said 
tax  suit  was  commenced,  and  Nathan  T.  Por- 
ter acquired  no  title  from  John  Simpson,  as 
the  latter  had  none  to  convey.  The  court 
committed  error,  therefore,  in  admitting  as 
evidence  the  deed  from  Simpson  to  Porter, 
and  the  sherlfTs  deed  to  Sankey  and  Foota 

III.  On  November  30, 1907,  the  circuit  court 
of  Dent  county.  Mo.  rendered  a  tax  judgment 
for  about  $7.22  and  costs,  on  an  order  of  pub- 
lication against  John  Russell,  unknown  heirs 
of  John  Russell,  deceased,  Frank  G.  Russell, 
David  M.  Bunnell,  Nathan  T.  Porter,  E.  B. 
Sankey,  and  B.  I*  Foote.  Special  execution 
was  issued  on  said  judgment  and  the  sheriff 


of  said  county  sold  pari  of  the  land  In  con- 
troversy to  Martha  Ii.  Organ,  to  wit:  Lots  2 
and  3  of  the  northeast  quarter  of  section  4, 
township  34,  range  2  west,  in  Dent  county. 
Mo.,  for  the  sum  of  $40.  It  appears  from  the 
above  deed  that  lots  2  and  3  of  the  north- 
west quarter  of  section  4,  township  84,  range 
2  west,  was  not  sold  by  the  sheriff.  John 
Russell  having  died  in  1860,  the  x»oceedingB 
against  him  are  void. 

[4]  We  have  heretofore  held  that  E.  B. 
Sankey,  B.  L.  Foote,  and  Nathan  T.  Porter 
had  no  Interest  in,  or  title  to,  any  of  the 
land  in  ccmtroversy.  The  order  of  publica- 
tion, judgment,  and  sale  running  against 
David  M.  Bunnell  did  not  pass  the  title  of 
Daniel  M.  Bunnell  to  his  undivided  two-nintha 
interest  in  said  land.  This  leaves  the  remain- 
ing questi<m  as  to  whether  the  proceedings 
against  the  unknown  heirs  of  John  Russell, 
deceased,  and  Frank  C.  Russell,  were  suffi- 
cient to  pass  the  remaining  title  or  interest 
of  Mary  T.  Bunnell  and  Lieslie  O.  Bunnell,  in 
and  to  said  lots  2  and  3  of  the  northeast 
quarter  ot  section  4,  township  34,  range  2 
west. 

IV.  Having  heretofore  reached  the  conclu- 
sion that  John  Rusaell  became  the  owner  of 
the  real  estate  in  controversy,  that  the  first 
tax  judgment  of  1891  and  tbe  sheriff's  deed 
thereunder  were  void  as  to  Russell's  heirs, 
that  lots  2  and  3  of  tbe  northwest  quarter  of 
section  4,  township  34,  range  2  west,  were 
not  sold  by  the  sheriff  as  shown  by  his  deed 
In  1908,  to  Martha  h.  Organ,  it  leaves  tbe 
title  to  the  land  laat  named  in  tbe  defendants 
as  absolute  owners  in  fee  simfple. 

V.  As  the  tax  judgment  of  1807  ran  against 
David  M.  Bunnell,  and  not  against  Daniel  M. 
Bunnell,  and  as  the  sheriff's  deed  simply  pur- 
ported to  convey  the  interest  of  David  M. 
Bunnell  in  lots  2  and  3  of  the  northeast  quar- 
ter of  section  4,  township  34,  range  2  west, 
the  defendants  have  succeeded  to  the  rights 
of  said  Daniel  M.  Bunnell,  and  are  entitled 
to  the  undivided  two-ninths  of  said  last-de- 
scribed land,  and  bold  the  same  in  fee  sim- 
ple. 

The  tax  sale  of  1908  was  based  upon 
an  order  of  publication  running  against  tbe 
defendants  therein  named  as  follows:  John 
Russell,  unknown  heirs  of  John  Russell,  de- 
ceased, Nathan  T.  Porter,  B.  B.  Sankey,  and 
E.  I*  Foote.  Proof  of  publication  tiaving 
been  made,  judgment  was  rendered  by  de- 
fault against  said  defendants  on  Norember 
30,  1907,  and  the  land  in  controversy  charg- 
ed with  the  payment  of  the  taxes  due  there- 
on for  1805,  amounting  to  $7.22;  and  also 
costs  taxes  in  said  cause,  for  the  sum  ot 
$20.36. 

On  April  22, 1908,  the  sheriff  <rf  Dent  coun- 
ty. Mo.,  sold  lots  2  and  3  of  the  northeast 
quarter  of  section  4,  township  34,  of  range 
2  west,  located  in  said  county,  to  Martha  La. 
Organ,  for  the  expressed  consideration  at 
$40,  and  executed  to  her  a  sheriff's  deed  for 
above  land.    It  does  not  appear  from  said 
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dierilTB  deed  tbat  lots  2  and  3  of  tbe  north- 
west qnarter  of  section  4,  township  34,  range 
2  west,  In  said  connty,  were  sold  by  the  sher- 
iff, or  conveyed  by  the  deed  aforesaid. 

We  are  confronted  with  the  qnestlon,  as 
to  whether  the  tax  Judgment  of  1907  snpra, 
was  Told,  on  account  of  It  having  been  ren- 
dered against  John  Bussell  and  the  unknown 
heirs  of  John  Bnssell,  deceased,  et&  As  here- 
tofore held,  the  judgment  and  proceedings 
against  John  Rnssell,  who  died  In  1800,  are 
void.  No  personal  Judgment  was  rendered 
against  any  of  above-named  defendants,  not 
did  tbe  sherlfT  attempt  to  sell  the  interest  of 
dther  defendant  tn  the  land  Involved  her& 
On  the  contrary,  a  Judgment  In  rem  was  tak- 
ea,  and  the  land  In  controversy  charged  with 
the  iiayment  of  the  delinquent  taxes  for  the 
year  190S.  The  sherUTs  deed  simply  under- 
took to  pat$  the  title  to  lott  t  and  S  of  the 
wrtheatt  quarter  of  section  4,  toionsMt  S4, 
nnge  t  loest,  in  said  county. 

[$1  Where  personal  service  cannot  be  had 
upon  a  defoidant,  and  where  his  residence 
Is  unknown,  a  proceeding  by  publication  Is 
anthorised  by  law,  In  order  to  charge  his 
land  with  the  payment  of  taxes.  Presumably 
the  heirs  of  John  Rnssell  knew  the  latter 
had  died  In  1800.  If,  therefore,  the  heirs  of 
John  Rnssell  had  seen  the  above  publication 
as  printed,  they  would  have  known  at  once, 
their  ancestor  being  dead,  that  the  purpose 
of  said  publication,  was  to  impart  notice  to 
them  that  the  collector  was  moving  to  have 
the  land  In  controversy  subjected  to  the  pay- 
taeat  of  tbe  dellnqnent  taxes  for  the  year 
ISOli.  Thiej  could  not  have  been  misled  by  the 
insertion  of  John  Russell's  name  in  said  pub- 
lication, for  the  obvious  reason  that  they 
would  have  known,  had  th^  seen  the  pab- 
licatl<m,  that  he  had  been  dead  for  many 
years.  The  publication  and  proceedings 
thereon  being  void  as  to  3otm  Russell,  the 
soTice  by  pnbUcatlon  should  be  treated  as 
thon«A  Jcbn  Russdl's  name  had  been  omit- 
ted therefrom. 

We  have  heretofore  held  that  Nathan  T. 
Porter,  E.  B.  Sankey,  and  Bl  L.  Foote  had  no 
title  to,  nor  interest  in,  any  of  the  land  in 
litigation  here.  Tbe  publication  having  been 
made  against  David  M.  Bunnell,  when  Daniel 
M.  Bunnell  was  the  legal  owner  ct  two-ninths 
of  all  the  real  estate  in  controversy,  the  tax 
deed  aforesaid,  did  not  pass  the  title  of  said 
Daniel  Ml  Bunnell  to  any  part  of  the  land 
involved  In  this  proceeding. 

We  thereCofe  hold  that  the  tax  Judgment 
of  1907  snpra,  against  the  unknown  heirs  of 
J<dm  Russell,  deceased,  Is  valid,  and  that 
Uie  sheriff's  deed  aforesaid  conveyed  to 
Martha  L.  Organ  the  undivided  seven-ninths 
Interest  In  and  to  lots '2  and  3  of  the  north- 
east quarter  of  section  4,  township  34,  range 
2  west,  situate  in  Dent  county  aforesaid. 

TI.  On  the  facts  disclosed  by  the  record, 
we  have  readied  tbe  conclusion  that  plaintiff 
Is  the  absolnte  owner  of  the  undivided  seven- 


ninths  of  lots  2  and  8  of  the  northeast  quar- 
ter of  section  4,  of  township  34,  range  2  west, 
situate  In  Dent  county.  Mo. ;  that  defendants 
are  the  absolute  owners  of  lots  2  and  3  of 
the  northwest  quarter  of  the  section,  town- 
ship, and  range  aforesaid,  and  are  the  abso- 
lute owners  of  the  undivided  two-ninths  of 
lots  2  and  3  of  the  northeast  quarter  of  sec- 
tion 4  aforesaid. 

The  court  below,  having  tried  the  case  up- 
on a  theory,  inconsistent  with  the  conclu- 
sions above  indicated,  we  hereby  reverse  and 
remand  the  cause,  with  dlreeti<Kis  to  the  trial 
court  to  set  aside  its  Judgment  rendered  in 
favor  of  plaintiff,  and  to  enter  a  Judgment  ■ 
defining  the  respective  rights,  interests,  and 
titles  of  the  parties  aforesaid,  in  and  to  the 
land  in  controversy,  as  above  indicated  in 
this  paragraph. 

BROWN,  C,  concon. 

PER  CDBIAM.  The  foregoing  ophdoD  of 
RAlIiBiY,  O.,  is  adopted  as  the  opinion  ot  the 
court    All  concur. 


MEYER  V.  BOBB.    (No.  18789.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  15,  1918.  Motions  for  Rehearing  and  to 
Transfer  to  Court  in  Banc  Denied  Mai«b  31, 
1916.) 

1.  Appeal  ano  Ebrob  €=31198  —  Remand  — 
Mandate— DsacBBiioN  or  Tbiai.  Coubt. 

'  Where  a  case  is  remanded  to  the  trial  court, 
with  specific  directions  to  enter  a  certain  judg- 
ment, the  trial  court  has  no  discretion,  but  must 
comply  with  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EtTor,  Cent  Dig.  f  4668;  Dec.  Dig.  «s»119&] 

2.  Appeal  and  Bbbob  «=>1096(1)— Scope  of 
Review— Particulab  FBOcEEDiNoa. 

On  appeal  from  an  order  denying  new 
trial,  after  entry  of  judgment  in  obedience  to 
the  mandate  of  the  appellate  court  specifically 
requiring  a  certain  judgment  to  be  entered,  the 
only  question  for  review  is  whether  the  man- 
date was  complied  with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1177,  4368,  4357;  Dec.  Dig. 
«=»109e(l).] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 

Action  by  Alfred  O.  F.  Meyer  against  Clara 
P.  Bobb.  From  an  order  denying  new  trial, 
the  defendant  appeals.    Afllrmed. 

This  is  an  appeal  from  the  action  of  the 
circuit  court  of  the  dty  of  St  Louis  in  en- 
tering Judgment  in  favor  of  the  plaintiff  in 
conformity  with  the  mandate  of  the  St  Louis 
Court  of  Appeals  in  said  cause.  The  history 
of  this  case,  as  we  gather  It  from  the  briefs 
and  record,  Is  as  follows: 

The  suit  was  originally  instltnted  In  the 
drcolt  court  of  the  city  of  St  Louis  to  re- 
cover upon  certain  special  tax  bills  whldi 
had  been  Issued  by  the  dty  of  St  Louhi 
against  defendant's  property.    Trial  was  had 
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in  the  circuit  oonrt,  resulting  In  a  judgment 
in  favor  of  the  defendant.  Thereupon  plain- 
tiff was  granted  an  appeal  to  the  St  Louis 
Court  of  Appeals.  The  St.  Lovis  Court  of 
Appeals  transferred  the  case  to  this  court, 
on  the  ground  that  the  title  to  real  estate 
was  involred.  The  appellant  (on  that  appeal) 
filed  a  motion  lb  this  court,  asking  that  the 
case  be  remanded  to  the  Court  of  Appeals. 
This  motion  was  sustained,  and  the  cause 
was  remanded  to  the  St  Louis  Court  of  Ap- 
peals, where  an  opinion  was  delivered  (Mey- 
er V.  Bobb,  188  Mo.  App.  685,  171  8.  W.  flOO) 
reversing  the  judgment  below  and  remanding 
•  the  cause,  with  directions  to  the  circuit  court 
to  enter  Judgment  In  favor  of  the  plaintiff. 
After  the  decision  by  the  St.  Louis  Court  of 
Appeals,  the  defendant  Bobb  applied  to  this 
court  for  a  writ  of  certiorari  for  the  purpose 
of  reviewing  and  correcting  the  decision  of 
the  Court  of  Appeals.  This  application  was 
denied  by  this  court  on  January  22,  1915. 
On  January  28,  1916,  the  respective  parties 
appeared  in  the  circuit  court  of  the  city  of 
St  Louis,  in  which  court  the  mandate  of  the 
Court  of  Appeals  had  been  filed,  and  plain- 
tlfl  then  moved  the  court  to  render  Judgment 
in  his  favor  In  oompllaoce  with  the  mandate 
of  the  Court  of  Appeals.  The  court  sustain- 
ed this  motion  and  entered  Judgment  in  favor 
of  the  plaintiff  in  strict  compliance  with  said 
mandate.  Thereupon  the  defendant  (appel- 
lant here)  filed  a  motion  for  a  new  trial. 

The  principal  grounds  for  a  new  trial, 
contained  In  the  motion,  were  in  substance 
as  follows:  That  the  ordinance  authorizing 
the  Issuance  of  snid  tax  bills  and  the  Judg- 
ment herein  permitted  the  taking  of  defend- 
ant's property  for  public  use  in  violation  of 
sections  20  and  21  of  article  2  of  the  Con- 
stitution of  Missouri;  that  said  ordinance 
and  Judgment  hei-ein  deprived  defendant  of 
her  property  without  due  process  of  law, 
contrary  to  section  1,  art  14,  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States  and  contrary  to  section  30,  art  2, 
of  the  Constitution  of  Missouri;  that  the 
St  Louis  Court  of  Appeals,  In  directing 
Judgment  against  defendant,  deprived  de- 
fendant of  a  trial  by  Jury,  and  violated  the 
amendment  of  1884  of  article  6  of  the  Con- 
stitution of  Missouri,  as  well  as  section  28, 
art  2,  of  said  Constitution ;  that  the  Judg- 
ment directed  by  said  Court  of  Appeals  is 
in  excess  of  the  amount  asked  for  In  the  peti- 
tion ;  that  the  action  of  the  Court  of  Appeals 
denied  defendant  the  equal  protection  of  the 
law,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  The  motion  for  new  trial  was  over- 
ruled, and  defendant  perfected  an  appeal 
to  this  court 

T.  J.  Rowe,  Thoe.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant  Hick- 
man P.  Rodgers  and  Schulenburg  &  Diehm, 
all  of  St  Louis,  for  respondent 


WIIiLIAMS,  C.  (after  stating  tba  facts  as 
above).  It  is  not  contended  that  tlie  cir- 
cuit court  failed  in  any  manner  to  follow  the 
directions  contained  in  the  mandate  of  the 
Court  of  Appeals  to  enter  Judgment  for  the 
plaintiff,  but  it  appears  to  be  admitted  that 
the  circuit  court  complied  strictly  with  the 
directions  of  said  mandate  in  entering  the 
Judgment  from  which  the  present  appeal  was 
taken. 

[1]  It  is  well  settled  that  when  a  cause  Is 
remanded  to  the  trial  court  with  specific 
directions  to  enter  a  certain  Judgment,  the 
trial  court  has  no  discretion  in  the  matter, 
but  must  comply  with  the  mandate.  Rees 
V.  McDanlel,  131  Mo.  681,  33  S.  W.  178 ;  State 
ex  rel.  v.  Edwarda,  144  Mo.  467,  46  0.  W. 
160;  SculUn  v.  Railroad,  192  Mo.  1,  loc.  dt 
6,  90  S.  W.  1028;  Keaton  y.  Jomdt  269  Mo. 
179,  loc.  dt  190,  168  S.  W.  T34.  The  rule 
here  applicable  was  quoted  In  Scullln  t. 
Railroad,  supra,  as  follows: 

"When  a  cause  has  been  remanded,  with  spe- 
cial directions,  it  is  out  of  the  power  of  the 
court  receiving  such  directiona  to  open  the 
cause  Bod  have  a  inew  triaL  The  mandate  in 
such  case  is  in  the  nature  of  a  special  power 
of  attorney.  By  it  authority  and  jurisdiction 
are  granted  to  the  lower  court  to  take  such  steps 
as  are  •  *  •  necessary  to  carry  the  mandate 
into  execution.  It  has  no  power  to  enter  any 
other  judgment,  or  to  consider  or  determine  oth- 
er matters  not  included  in  the  duty  of  entering 
the  jndsment  as  directed." 

[2]  The  foregoing  rule  being  correct  It 
necessarily  follows  that  the  appellate  re- 
view in  appeals  like  the  present  should  be 
limited  to  the  question  of  whether  or  not  the 
trial  court  did  follow  the  directions  of  the 
mandate,  and  we  are  therefore  not  permitted 
to  enter  into  a  discussion  of  the  many  con- 
stitutional questions  sought  to  be  raised  by 
ai^llant  Since  It  appears:  from  the  record 
that  the  trial  court  entered  the  Judgment 
In  strict  compliance  with  the  mandate,  it 
follows  ttiat  the  Judgment  should  be  af- 
firmed. 

It  is  so  ordered. 

ROY,  C,  concurs 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  Is  adopted  as  the  (pinion 
of  the  court    All  the  Judges  concur. 


STATE  T.  OTHIOK.     (No.  1927S.) 

(Supreme  Court  of  Missouri,  Diyision  No.  1. 

Feb.  15,  1916b    Rehearing  Denied 

March  81,  1916.) 

1.  Lakcsnt  ^s>27— Persons  Liablb— Obimes 

CoMlCrrTED     IN     EXECXmON    OF    i.    COICKON 
SOUEUS. 

Where,  in  furtherance  of  a  conspiracy  be- 
tween the  defendant  and  A.  and  O.  that  they 
were  to  steal  automobiles  and  deliver  them  to 
the  defendant  to  be  sold,  and  the  proceeds  di- 
vided, A.  and  G.  did  steal  the  car  in  question, 
although  It  was  not  specified  as  a  car  to  be 
stolen,  the  defendant  is  responsible  criminally 
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u  if  he  bad  penonallr  and  directly  participated 
in  the  theft,  ainoe,  if  a  person  combinea  with 
oUiers  to  accomplish  an  illegal  parpoae,  he  is 
legally  responsible  for  everything  done  by  his 
cunfcderatea  wUch  follows  Inddentally  in  ex- 
ecntion  of  the  common  design. 

[Ed.  Note.— For  other  cases,  aee  Iiareaiy, 
Cent.  Dig.  {}  55-57 ;    Dec.  Dig.  «=»27.] 

2.  GRnaiTAi.  IjAW  «=»964(6)  —  Motion  wob 
Nsw  Tbiai,  —  IsvarsTim  Statbmxrt  or 

GHODNDa. 

Where  the  record  did  not  show  that  any  of 
the  instructions  given  were  asked  for  by  the 
state,  an  assignment  of  error  in  a  motion  for 
new  trial  that  the  court  erred  in  giving  improp- 
er instructions  asked  for  on  the  part  of  the 
state  over  the  objection  of  the  defendant,  which 
does  not  designate  which  instruction  is  er- 
roneous, or  undertake  to  state  that  each  instmo- 
tion  given  was  erroneous,  is  insufficient  a*  too 
icdefinite  to  raise  a  question  for  appellate  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Dec.  Dig.  (S=3964(6).] 

3.  CBnaRAL  Law  <8=»372(5)— Othee  Officns- 

K8— O0R8FIBACY. 

In  a  prosecution  for  larceny  of  an  automo- 
bile evidence  of.  the  theft  of  other  automobiles 
in  furtherance  of  a  conspiracy  between  the  de- 
fendant and  two  others  that  they  should  steal 
automobiles  and  bring  them  to  the  defendant  to 
be  sold  was  admissible  as  part  of  a  common 
scheme  or  plan  for  the  commission  of  two  or 
more  crimjes  so  related  to  each  other  that  the 
proof  of  one  tends  to  establish  the  other. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Dec.  Dig.  «=>372(5).] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty;  Ralph  S.  Latshaw,  Judge. 

(3eorge  Othlck  was  convicted  of  larcMiy, 
and  be  appeals.   Affirmed. 

Upon  an  information  charging  blm  with 
the  larceny  of  an  automobile  valued  at  $500, 
defendant  was  tried  In  the  criminal  court  of 
Jackson  county,  found  guilty,  and  his  punish- 
ment assessed  at  two  years  in  the  peniten- 
tiary. In  the  Information  the  defendant  was 
charged  jointly  with  Charles  W.  Qippner  and 
Alfred  "W.  Adt,  but  upon  application  was 
granted  a  severance.  It  appears  that  bis 
codefendants,  prior  to  the  trial  of  defend- 
ant, bad  pleaded  guilty,  been  sentenced  and 
paroled,  and  were  used  by  the  state  as  wit- 
nesses against  the  defendant 

The  evidence  upon  the  part  of  tbe  state 
tends  to  establish  the  following  facts:  On 
the  night  of  October  11,  1914,  a  Ford  auto- 
mobile, belonging  to  Leo  Moyer,  was  stolen 
from  the  comer  of  Eighteenth  and  Cherry 
streets,  Kansas  C^ty,  Ma  Two  days  later  the 
automobile  was  found  by  the  pi^ce  at  Forty- 
Eligbth  street  and  Blue,  In  Kansas  City,  Ma, 
in  the  possession  of  Adt,  Glppner,  and  tbe  de- 
fendant The  car  was  in  a  dismantled  condi- 
tion; in  fact,  two  cars  were  found  In  the 
possession  of  these  men,  and  they  were  in 
the  act  of  taking  tbe  pieces  from  one  car  and 
placing  tbem  upcm  the  other  car  when  the 
ofllcers  came  upon  them.  At  sight  of  the  of- 
ficers defendant  started  to  run,  but  was 
captured  after  a  shot  was  fired  by  one  of  the 
policemen. 


Witness  Adt  testlfled  that  he  had  known 
defendant  about  three  months,  and  had 
known  Oii>pner  several  years;  that  three 
or  four  months  before  this  occarrence  he  met 
defendant,  through  Glppner,  and  defendant 
made  several  proposals  to  Adt,  in  wbldi  he 
proposed  that  Adt  and  Glppner  go  out  and 
steal  automobiles  and  bring  them  to  defend- 
ant, and  that  they  would  divide  the  proceeds 
of  the  sale.  The  witness  at  first  refused 
to  be  interested  la  defendant's  proposition, 
but,  after  being  approached  by  defendant  on 
many  occasions,  he  finally  consented  and  Adt 
and  Gippner,  in  pursuance  to  said  agreement, 
first  stole  an  automobile  from  a  man  by  the 
name  of  Brightwell  at  Graudvlew.  This  car 
was  d^ivered  by  tbem  to  tbe  defendant 
about  11  o'clock  at  night.  Later  the  wit- 
ness and  Glppner  stoic  a  car  at  Topeka, 
Kan.,  belonging  to  one  Holmes.  They 
brought  this  car  to  Kansas  City  and  took 
it  out  to  a  cottage  at  Forty-Eighth  and  Drury 
streets  which  Adt  and  Gippner  had  rented 
and  where  they  were  "baching."  It  appears 
that  defendant  had  been  arrested  a  short 
time  after  he  received  the  first  car,  and  he 
insisted  that  the  witness  and  Gippner  steal 
another  car  so  that  he  could  raise  money 
to  defend  his  case.  It  was  in  compliance 
with  ttds  request  that  they  stole  the  car  in 
Topeka,  Kan.  After  this  car  was  stolen  de- 
fendant went  out  to  the  cottage  where  the 
witness  was  living  and  SHggested  to  Adt  and 
Glppner  that  they  steal  another  machine  so 
that  he  could  change  the  parts  and  sell  them. 
On  this  same  day  Adt  and  Glppner  went 
down  town  in  Kansas  City,  and  about  11 
o'clock  at  night  stole  the  Moyer  car  (the  one 
Involved  In  this  prosecution).  They  took 
the  car  out  to  tbe  cottage,  and  the  next  day 
the  defendant  came  out  to  the  cottage,  and 
was  engaged  in  this  work  of  changing  the 
parts  when  apprehended  by  the  police.  The 
testimony  of  Glppner  corroborates  that  of 
Adt  Mr.  Moyer,  the  owner  of  the  car. 
Identified  the  car  as  belonging  to  blm. 

The  evidence  npon  the  part  of  the  de- 
fendant tended  to  show  that  he  resided  with 
bis  parents,  and  that  he  had  established  an 
automobile  repair  shop  in  tbe  rear  of  the 
place  in  which  his  father  lived.  Defendant's 
mother  testified  that  the  car  brought  to  her 
home  on  September  18tb  by  Adt  and  Glppner 
(this  was  the  Brightwell  car)  was  the  first 
car  that  had  been  brought  to  her  son  for 
repairs.  Defendant  testified  In  hie  own  be- 
half that  he  had  known  Adt  about  five 
months,  and  met  him  through  Glppner;  that 
he  had  known  Qippner  for  several  years; 
that  after  meeting  Adt  he  next  saw  him 
when  Adt  and  Gippner  brought  an  automo- 
bile to  his  house  to  be  r^talred.  He  denied 
that  he  had  made  the  proposition  to  Adt  and' 
Gippner  that  they  steal  automobiles  and 
bring  them  to  him  and  let  him  sell  them,  and 
that  he  had  mo  Idea  that  the  first  car  brought 
to  him  by  Adt  and  QipffUBr  was  a  ttaAea  car. 
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It  appears  from  bla  cross-examination, 
howeyer,  that  before  be  was  apprebended  by 
the  police  while  in  the  act  of  dianging  the 
Moyer  car,  out  at  the  cottage  of  Adt  and 
Oippner,  he  had  snfBcient  information  to 
cause  him  to  believe  that  the  first  car  that 
Oippner  and  Adt  brought  to  him  was  a  stolen 
car. 

Philip  D.  Clear,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.  (Lewis  H. 
Cook,  of  Jeffersim  City,  of  counsel),  for  the 
State. 

WILLIAMS,  a  (after  stating  the  facts  as 
above).  I.  Appellant  contends  that  the  evi- 
dence is  InsufBcient  to  sui^wrt  the  verdict 
In  support  of  the  above  contention  It  is  in- 
sisted that,  even  though  defendant  entered 
into  a  conspiracy  with  Adt  and  Gippnw 
whereby  they  were  to  steal  automobiles  gen- 
erally and  bring  them  to  defendant  to  be  by 
him  sold,  and  the  proceeds  divided  among 
the  three,  yet,  since  the  defendant  was  not 
present  and  directly  participating  in  the  theft 
of  the  Moyer  car,  and  since  tlie  Moyer  car 
had  not  been  specified  by  the  three  conspira- 
tors as  a  car  to  be  stolen,  the  defendant 
should  not  be  held  guilty  of  the  larceny  of 
that  specific  car. 

[1]  We  are  unable  to  agree  with  this  con- 
tention. It  appears  that  defendant,  together 
with  Adt  and  Oippner,  entered  bato  a  con- 
spiracy, the  common  purpose  or  design  of 
which  was  that  Adt  and  Oippner  were  to  go 
out  and  steal  automobiles  and  deliver  them 
to  defendant  to  be  by  him  sold,  and  the  pro- 
ceeds of  the  sale  divided  among  the  three. 
In  furtherance  of  this  common  purpose  Adt 
and  Oippner  did  steal  the  Moyer  car  mention- 
ed in  the  information,  and,  even  though  this 
particular  car  was  not  specified  by  the  three 
conspirators  as  a  car  to  be  stolen,  yet  the 
defendant  is  Just  as  accountable  criminally 
as  If  he  had  been  personally  present  and  di- 
rectly participating  In  th«  theft  The  correct 
rule  here  applicable  Is  stated  in  1  B.  G.  L. 
133,  as  follows: 

"There  can  be  no  doubt  of  the  general  role  of 
law  that  a  person  engaged  in  the  commissiou  of 
an  unlawful  act  is  legaUy  responsible  for  all  the 
consequences  which  may  naturally  or  neces- 
sarily flow  from  it,  and  that  H  he  combines  and 
confederates  with  others  to  accomplish  an  il- 
legal purpose,  he  is  liable  crimioaUter  for  every- 
thing done  by  his  confederates  which  follows  in- 
cidently  in  the  execution  of  the  common  de- 
sign, as  one  of  its  probable  and  natural  conse- 
quences, even  though  it  was  not  intended  as  a 
part  of  the  original  design  or  common  plan." 

To  the  same  effect  is  the  case  of  State  ▼. 
Darling,  216  Mo.  450,  115  S.  W,  1002,  23  L. 
R.  A.  (N.  S.)  272, 129  Am.  St  Rep.  526,  where- 
in the  above-mentioned  rule  is  fully  discussed 
and  authorities  cited.  Further  discussion 
here  Is  therefore  rendered  unnecessary. 

[2]  II.  The  only  reference  in  the  motion 
for  a  new  trial  alleging  error  in  tha  giving  of 
instructions  Is  the  following: 


"The  oonit  erred  in  giving  improper  instrao- 
tioDs  asked  on  the  part  of  the  state  over  the  ob- 
jection of  defendant" 

It  does  not  appear  from  the  record  in  this 
case  that  any  of  the  given  instmctions  were 
asked  for  on  l)ehalf  of  the  state.  Furttier- 
more,  the  assignment  does  not  designate 
which  instruction  is  erroneous ;  nether  does 
it  undertake  to  say  that  each  InstmcUon 
given  was  erroneous.  Under  the  rule  an- 
nounced In  the  recent  case  of  State  t.  Mo 
Brien,  266  Mo.  694,  loc.  dt  604,  606,  178  a 
W.  489,  the  foregoing  statement  in  the  mo- 
tion for  a  new  tnal  Is  too  indefinite  to  raise 
a  question  for  appellate  review. 

[3]  III.  Appellant  contends  that  the  court 
erred  in  admitting  over  his  objection  the  evi- 
dence as  to  the  larceny  of  the  Brightwell 
and  Holmes  automobiles.  We  are  unable  to 
agree  with  this  contention.  From  the  evi- 
dence it  appears  that  the  theft  of  these  cars 
was  but  part  of  the  "commtm  scheme  or  plan 
embracing  the  commission  of  two  or  more 
crimes,  so  related  to  each  other  that  proof 
of  one  tends  to  establish  the  other."  The 
evidence  therefore  was  cleaily  admissible. 
State  V.  Bailey,  190  Mo.  257,  loc.  dt  280,  88 
S.  W.  733 ;  State  v.  Hyde,  234  Mo.  200,  loc. 
dt  226,  136  S.  W.  316,  Ann.  Cas.  1912D,  191. 

The  Judgment  is  afiirmed. 

ROY,  C  concnra. 

PE;r  CORIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  of  the  Judges  concur. 


SCHROEDKR  et  al.  v.  EDWARDS  et  aL  (two 
cases).    (Nos.  17270,  17271.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jan.  6,  1916.  On  Motion  to  Modify.  Feb.  15, 
1916.  Further  Motion  to  Modify  Overruled 
March  31, 191&) 

1.  New  Tbial  «s>130— Obourds— Scofb  or 
Revibw. 

The  stated  ground  in  a  motion  for  new  trial 
that  "the  verdict  and  judgment  is  unsnpjported 
by  anj  substantial  evidence"  suflSdently  raises 
the  objection  that  prior  Judgments  alleged  to 
have  been  rendered  in  the  drcnit  court  in  anoth- 
er state  on  which  recovery  against  holders  of 
unpaid  corporation  stock  was  sought  were 
shown  by  the  proof  to  have  been  entered  by  the 
clerk  in  vacation,  and  that  the  statutory  au- 
thority of  the  clerk  to  make  such  entries  was  not 
shown  by_  proof,  and  could  not  be  supported  by 
presumption. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  a  267-262;   Dec.  Dig.  «=>130.] 

2.  JXTDOMSNT    9=>942— JUDOKKnTS    o>    Othbb 

States  —  Statutobt  Pbocbedinqb  —  Pbb- 

bumptions. 

Proof  of  Judgments  entered  by  the  derk  in 
vacation  in  another  state,  audi  procedure  being 
of  statutory  origin,  does  not  import  validity  of 
such  judgments,  which  must  be  alleged  and  prov- 
ed, and  cannot  be  aided  by  presumption,  under 
Rev.  St  1909,  I  1836,  requiring  that  if  allega- 
tions that  a  judgment  was  dnly  made  are  ooi^ 
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troTerted,  the  facta  showlnr  Jurisdiction  and  val- 
id  rendition  must  be  prored. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Di«.  |  1781 ;  Dec.  Di«.  «=>»42.] 

S.  Evidence  «=s35— Juoiciai.  NonoB— Stat- 

CTOBT  Law. 

Courts  of  Missouri  do  not  notice  judicially 
statutory  laws  of  another  state. 

fEd.  Note.— For  other  cases,  see  Bvidence. 
Cent  Dig.  U  35,  51;  Dec  Dig.  <8=»35;  Appeal 
and  Error,  CJent  Dig.  §  2959.] 

4.  CoBPORATioNS  ®s>232(2)  —  LiABixny  or 
Stockeoldebb  —  Marheb  or  Payment  fob 
Stock — Sebvices. 
The  serriees  of  an 'agent  who  lent  his  credit 
to  a  corporation  for  the  purpose  of  securing 
short-time  loans,  receiving  approximately  one- 
half  of  the  capital  stock  therefor,  and  was  never 
required  to  make  good  the  loans,  could  not  be,  as 
against  general  creditors,  accepted  as  payment 
for  the  stock  in  his  name. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  883 ;  Dec  Dig.  <S=>232(2).] 

&  Appeal  and  Ebbob  «=3l96— Scope  or  Bs- 

VIBW    —    PBX8EBVATI0N    Or    EjXOEFTIONa   — 

Waitkb. 

A  party  cannot,  on  appeal,  avail  himself 
of  error  in  overruling  his  motion  to  strike  an 
amended  petition  from  the  files  as  constituting 
a  departure,  where  he  waived  such  error  by 
answering  to  the  merits  and  going  to  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eiror.  Cent.  Dig.  {|  1247,  1489;  Dec  Dig.  «=a 
196;   Pleading,  Cent.  Dig.  {  1426.] 

8,  Affkai.  and  Ebbob  €=3761- Scope  or  Re- 
view— BJCCOBD  on  APPEAIr-StTBTICIENCT. 

Under  rule  15  0188  S.  W.  Ix),  requiring  aH 
briefs  to  be  printed  and  to  contain,  apart  from 
arguments  or  discussion  of  authority,  a  state- 
ment in  numerical  order  of  the  points  relied  on, 
a  statement  in  the  brief  that  portions  of  answer 
stricken  out  were  material  and  that  such  action 
was  error  could  not  be  considered. 

[Ed.  Nota— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8096 ;  Dec.  Dig.  <S=9761.] 

7.  CoBPOBATiORS  «=»240(1)  —  ItXABiuTT  or 
Stockholdebs— Unpaid    Stock— Estopfei.. 
One  who  aids  in  a  transaction  by  which  an- 
other party  wcnrea  stock  for  services  in  excess 
of  the  value  of  such  services,  cannot  be  heard  to 
deny  that  the  stock  was  fully  paid,  though  he 
mignt  lend  money  to  the  corporation,  but  oe  is 
estopped  by  his  acquiescence  to  make  such  claim. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  934,  939^-942,  1099-1100^6 ;   Dec 
Dig.  <S=ai40(l).] 

&  Appkal  and  Ebbob  «S91178(6)— MoDinoA- 

TioN— When  Pbofeb. 

Where  all  issues  but  one  were  condnsively 
and  properly  determined  on  the  trial,  or  on 
the  appeal,  a  Judgment  remanding  for  new  trial 
ahouM  confine  trial  to  such  single  issue,  and 
would  be  modified,  if  it  failed  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4614,  4616 ;  Dec  Dig.  «=» 
1178(6).] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Suit  by  Hermau  Schroeder  and  otbers 
against  George  Edwards  and  others,  in  wMdi 
John  D.  Oerlach,  administrator,  was  snbstl- 
toted  for  Harrey  Neville,  deceased,  as  plain- 
tiff. Judgment  and  decree  for  plaintiffs, 
exc^t  plaintiff  Neville,  and  defendants  ap- 
peal; an4  Gcrlach,  plaintiff,  prosecutes  a 
crosa-appeaL  Judgment  as  to  plaintiff  6er- 
ladt  affirmed,  and  Judgment  for  other  plain- 


tiffs reversed  and  remanded,  and  motion  to 
modify  granted. 

This  la  a  proceeding  In  equity  by  Judg- 
ment claimants  of  the  Chester  Light,  Water 
&  Ice  Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Illinois,  to  re- 
cover from  the  defendants,  residents  of  St 
Louis,  Mo.,  as  stockholders  of  said  corpora- 
tion, an  amount  alleged  to  be  unpaid  on  the 
stock  held  by  them  in  said  corporation,  and 
to  have  said  amount,  due  on  said  stock,  ap- 
plied to  the  payment  of  the  plaintiffs'  re- 
spective claims.  Trial  was  had  in  the  cir- 
cuit court  of  the  dty  of  St  Louis,  result- 
ing In  a  Judgment  and  decree  in  favor  of  all 
of  the  plaintiffs,  except  plaintiff  Neville,  and 
Judgment  was  rendered  against  defendant 
George  L.  Edwards  for  the  sum  of  $10,226.- 
26,  and  against  defendant  Grant  for  the  sum 
of  f.S43.16,  making  a  total  Judgment  of  $10,- 
669.42,  which  was  the  total  amount  of  Judg- 
ments and  claims  held  by  the  respective 
plaintiffs,  less  the  claim  of  plaintiff  Neville. 
Cross-appeals  were  duly  taken  to  this  court, 
one  appeal  by  plaintiff  Neville,  and  another 
appeal  by  the  defendants  Edwards  and 
Grant 

The  third  amended  petition,  upon  which 
the  case  was  tried,  alleged  the  incorporation 
of  the  Chester  Light,  Water  A  Ice  Company, 
under  the  laws  of  the  state  of  Illinois,  with 
an  authorized  capital  of  $35,000,  divided  in- 
to 330  shares  of  the  par  value  of  $100  each, 
and  that  defendant  George  L.  Edwards  and 
one  J.  D.  Oerlacfa  were  the  original  Incor- 
porators and  promoters  of  said  corporation, 
and  that  all  but  6  shares  of  said  capital 
stock  were  originally  subscribed  for  by  A.  D. 
Grant  as  a  "straw  man,"  and  that  said  Grant 
paid  no  consideration  to  said  corporation  for 
said  stock. 

That  immediately  after  said  corix>ration 
was  organized  said  Grant  transferred  340 
shares  of  said  stock  to  defendant  Edwards; 
that  sold  Edwards,  afterwards,  transferred 
all  but  147  shares  of  said  stock  to  other  par- 
ties, among  them  J.  D.  Gerlach,  146  shares; 
that  an  understanding  existed  between  Ed- 
wards and  Gerlach  whereby  eadi  was  to  re- 
ceive approximately  one-half  of  the  capital 
stock  of  said  corporation ;  that  said  defend- 
ant Edwards  became  the  owner  of  and  hold- 
er of  148  shares  of  stock  in  said  corporation, 
and  now  owns  and  holds  the  same  on  the 
books  of  the  corporation,  and  that  no  con- 
sideration has  ever  been  paid  to  the  corpora- 
tion, nor  has  the  corporation  ever  received 
any  value  for  the  148  shares  of  stock  bo 
held  by  defendant  Edwards. 

That  defendant  Edwards,  in  1901,  indorsed 
and  delivered  to  said  J.  D.  Gerlach  a  certif- 
icate for  said  148  shares  of  stock  held  by 
said  Edwards,  but  that  said  transfer  has 
never  been  recorded  upon  the  books  of  the 
corporation,  and  that  '^t  the  time  of  the 
transfer,  the  corporation  was  insolvent  and 
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said  Gerladb  was  liuolrent,  and  said  trans- 
fer was  made  by  said  Edwards  to  avoid  liabil- 
ity on  said  stock ;  that  under  the  common  law 
of  Illinois,  the  transferrer  of  stock  remains 
liable  thereon  untU  the  transfer  Is  recorded 
on  the  books  of  the  corporation,  and  that 
such  liability  has  not  been  removed  by  stat- 
ute in  said  state ;  that  there  Is  now  due  and 
unpaid  on  said  148  shares  of  stock  held  by 
said  Edwards'  the  sum  of  $14,800,  for  which 
said  defendant  is  liable  to  these  plaintiffs; 
that  said  defendant  Grant  owns  5  shares  of 
tlie  capital  stock  of  said  company  upon  which 
there  has  been  nothing  paid,  and  that  there 
Is  due  on  such  shares  the  sum  of  $500 ;  that 
said  defendants  Grant  and  Edwards  are  the 
only  solvent  stockholders,  holding  unpaid 
stock,  within  the  jurisdiction  of  said  circuit 
court. 

The  petition  further  alleges  that  section 
8,  chapter  32,  of  the  Revised  Statutes  of 
Illinois,  provides  as  follows: 

"Every  assignment  or  transfer  of  stocks,  on 
which  there  remains  any  portion  unpaid,  shall 
be  recorded  in  the  office  of  the  recorder  of  deeds 
of  the  county  within  which  the  principal  office 
is  located,  and  each  stockholder  shall  be  liable 
for  the  debts  of  the  corporation  to  the  extent  of 
the  amount  that  may  be  unpaid  upon  the  stock 
held  by  him,  to  be  collected  in  the  manner  herein 
provided.  No  assignor  of  stock  shall  be  released 
from  any  such  indebtedness  by  reason  of  any  as- 
signment of  luB  stock,  but  shall  remain  liable 
therefor  jointly  with  the  assignee  until  the  said 
stock  be  fully  paid.  Whenever  any  action  is 
brought  to  recover  any  indebtedness  against  the 
corporation,  it  shall  be  competent  to  proceed 
against  any  one  or  more  stockholders  at  the 
same  time  to  the  extent  of  the  balance  unpaid  by 
such  stockholders  upon  the  stock  owned  by  them, 
respectively,  whether  called  in  or  not,  as  in  cases 
of  garnishment.  Every  assignee  or  transferee 
of  stock  sliall  be  liable  to  the  company  for  the 
amount  unpaid  thereon,  to  the  extent  and  in  the 
same  manner  as  if  lie  had  been  the  original  sub- 
scriber." 

The  petition  further  aUeges:  That  plaintiff 
Herman  Schroeder,  on  December  14, 1904,  re- 
covered judgment  in  the  circuit  court  of  Ran- 
dolph county.  In  the  state  of  Illinois,  against 
said  Chester  Light,  Water  &  Ice  Company, 
in  the  sum  of  $56.70,  together  with  costs 
amounting  to  $4.85.  That  execution  was 
duly  issued  upon  said  judgment,  addressed 
to  the  sheriff  of  said  Randolph  county,  and 
was,  by  said  sheriff,  duly  returned  nulla 
bona.  That  said  judgment  still  remains  due 
and  unpaid,  and  under  the  laws  of  the  state 
of  Illinois  bears  interest  at  the  rate  of  5  per 
cent  per  annum.  The  Judgments  of  the 
other  respective  plaintiffs  are  set  forth  tn  the 
same  manner  as  the  Judgment  of  plaintiff 
Schroeder.  The  prayer  of  the  petition  asks 
that  the  court  enter  a  decree  against  said  de- 
fendants, in  proportion  to  the  amount  of 
their  respective  stock  liability,  an  amount 
sufficient  to  satisfy  the  total  claims  and  Judg- 
ments of  the  respective  plaintiffs. 

Defendants  filed  a  motion  to  strike  out  the 
third  amended  petition  on  the  ground  that  it 
was  a  departure  from  the  original  cause  of 
action  pleaded.    This  auMaa  was  overruled, 


and  defendant  saved  an  exception.  Defend- 
ants' answer  to  said  tblid  amended  petition 
alleged: 

First  That  the  court  had  no  Jurisdiction 
of  the  subject-matter. 

Second.  That  the  plaintlfls,  or  8(Hne  of 
them,  have  no  legal  capacity  to  sue. 

Third.  They  admit  that  defendant  Ed- 
wards, in  1901,  sold  and  transferred  all  of  his 
stock  in  said  company  to  said  J.  D.  Gerladi 
for  a  consideration  of  $5  per  share  and  exe- 
cuted to  said  Gerlach  a  power  of  attorney  to 
cause  said  shares  of  stock  to  be  transferred 
on  the  books  of  the  company  to  said  Ger- 
lach, and,  that  by  reason  thereof,  the  defend- 
ant Edwards  ceased  to  be  a  shareholder  la 
the  company,  and  that  If  the  company  is  In- 
debted to  the  plaintiffs,  as  alleged  In  their 
amended  petition,  said  indebtedness  accrued 
long  subsequent  to  the  time  when  defendant 
Edwards  ceased  to  be  a  shareholder,  as  afore- 
said. 

Fourth.  That  when  the  company  was  or- 
ganized, it  was  mutually  agreed  b^ween  the 
incorporators  thereof  and  all  the  subscribers 
to  the  capital  atoOi  that  its  capital  stock 
should  be  paid  wholly  in  servloes  and  con- 
tract and  franchise  rights  to  be  rendered  to 
and  transferred  to  the  company,  or  for  its 
use  and  benefit  either  before  or  after  the 
incorporation  of  the  company,  and  that  all  of 
the  services  and  contract  and  frandiise  rights 
agreed  to  be  rendered  to  and  transferred  to 
the  company.  In  i>aym»it  of  the  capital  stocic 
of  the  company,  were  r^idered  to  and  trans- 
ferred to  the  company,  as  agreed,  and  its 
capital  stock  fully  paid  as  agreed,  all  of 
which  was  known  to  the  plaintiffs  and  each 
of  them,  and  particularly  to  the  plaintiff 
Harvey  NevUle,  who  was  an  Incorporator  of 
the  company,  shareholder,  director,  and  treas- 
urer thereof,  from  its  organization  to  its  final 
dissolution,  and  that  neither  of  the  plsUntlffs 
gave  or  extended  credit  to  the  company  on 
the  faith  that  Its  capital  stock  had  been  paid 
in  money  or  its  equivalent  In  property  value, 
but  well  knew  that  the  capital  stock  of  the 
property  was  not  Intended  to  be  paid  in  mon- 
ey or  in  its  equivalent  In  property. 

Fifth.  That  the  llablUty  of  shareholders  in 
a  corporation,  organized  under  the  laws  of 
Illinois,  to  said  corporation  or  Its  creditors, 
is  a  contractual  liability,  and  that  under  and 
by  virtue  of  the  laws  of  the  state  of  Illinois, 
which  form  a  part  of  the  said  contract  the 
shareholders  of  a  coriwration,  organized  un- 
der the  laws  of  said  state,  can  only  be  sued 
upon  their  stockholders'  llablUty  in  the 
courts  of  that  state,  and  such  llablUty  could 
not  be  enforced  by  suit  or  otherwise  except 
by  such  suit  or  proceeding  prescribed  for 
that  purpose  by  the  laws  of  the  state  of  Illi- 
nois, and  in  the  courts  of  said  state;  That 
under  and  by  virtue  of  sectl(w  8,  and  section 
25,  chapter  32,  of  the  Revised  Statutes  ot 
Illinois,  it  is  provided  as  follows: 

(Section  8  is  the  same  section  aa  is  oopiad  la 
plaintUEs'  petition.) 
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"Section  26.  If  any  corporation  or  its  aathor- 
ized  agents  shall  do,  or  refrain  from  doing  an; 
act  which  shall  subject  it  to  a  forfeiture  of  its 
charter  or  corporate  powers,  or  shall  allow 
any  execution  or  decree  of  any  court  of  record, 
for  a  payment  of  moneyi  after  demand  made 
by  the  officer,  to  be  returneid  'No  property  found,' 
or  to  remain  unsatisfied  for  not  less  than  ten 
days  after  such  demand,  or  shall  dissolve  or 
cease  doing  business,  leaving  debts  unpaid,  suits 
in  equity  may  be  brought  against  all  persons  who 
vere  stockholders  at  the  time,  or  liable  in  any 
way,  for  the  debts  of  the  corporation,  by  joining 
tiie  cori>oration  in  such  suit;  and  each  stock- 
holder may  be  required  to  pay  his  pro  rata  share 
of  snch  debts  or  liabilities  to  the  extent  of  the 
unpaid  portion  of  his  stock,  after  exhausting 
the  assets  of  such  corporation.  And  if  any 
stockholder  shall  not  have  property  enough  to 
satisfy  his  portion  of  such  debts  or  liabilities, 
thea  the  amount  sliall  be  divided  equally  among 
all  the  remaining  solvent  stockholders.  And 
.courts  of  equity  shall  have  full  power,  on  good 
canse  shown,  to  dissolve  or  close  up  the  business 
of  any  corporation,  to  appoint  a  recetver  there- 
for who  sliall  have  authority,  by  the  name  of 
the  receiver  of  such  corporation  (giving  the 
name),  to  sue  in  all  courts  and  do  all  tilings  nec- 
essary to  closing  up  its  affairs,  as  commanded  by 
the  decree  of  snch  courC  Said  receiver  shall  be, 
in  all  cases,  a  resident  of  the  state  of  Illinois, 
and  shall  be  required  to  enter  into  bonds,  pay- 
able to  the  people  of  the  state  of  Illinois,  for  the 
use  of  the  parties  interested,  in  such  penalty  and 
with  such  securities  as  the  court  may,  in  the 
decree  or  order,  appointing  the  same,  require. 
In  all  cases  of  suits  for  or  against  such  receiver, 
or  the  corporation  of  which  he  may  be  receiver, 
writa  may  issue  in  faror  of  snch  receiver  or  cor- 
poration, or  against  Urn  or  it,  from  the  county 
where  the  cause  of  action  accrued  to  the  sheriff 
of  any  county  in  this  state  for  service." 

That  the  plaintiffs  have  not  commenced 
any  suit  as  provided  by  the  laws  of  the  state 
of  lUlnois  to  determine  the  UabllltleB  and  as- 
sets of  the  company  and  have  not  applied  to 
the  payment  of  the  creditors  of  the  company 
aU  the  assets  of  the  company  and  have  not 
det^mined,  in  such  a  salt,  the  pro  rata  lia- 
bility of  all  the  shareholders  of  the  company 
and,  by  reason  thereof,  are  not  entitled  to 
maintain  this  snlt 

Sixth.  That  on  the  ■  day  of , 


ta  a  certain  cause,  entitled 


V.  Ches- 


ter Light,  Water  &  Ice  Ciompany,  pending  In 
the  United  States  Circuit  Court  for  the 
District  of  Illinois,  was  ap- 
pointed receiver  to  take  char^re  of  and  ad- 
minister the  property  and  efTects  of  the  com- 
pany, and  he,  if  any  one,  is  the  proper  party 
to  collect  any  daes  or  liabilities  which  may 
be  owing  to  the  company  or  Its  creditors  from 
the  shareholders  or  others. 

Seventh.  That  under  the  laws  of  the  state 
of  Illinois  a  shareholder  Is  not  liable  to  the 
creditors  of  a  corporation  nx>on  their  unpaid 
stock,  unless  the  overvaluation  of  the  prop- 
erty turned  In  for  said  stock  was  fraudulent- 
ly and  knowingly  made,  with  the  intent  of 
evading  the  statutes  of  Illinois. 

Eighth.  That  plaintiffs'  claims  are  barred 
by  the  statutes  of  limitation  of  th*  state  of 
IUin<ris. 

Ninth.  A  general  denial. 

Upon  plaintiffs'  motion,  the  court  struck 
oat  of  defendants'  said  answer  the  follow- 
Inc  porttons  thereoft 


First  The  allegaticm  that  plaintiffs  did  not 
have  legal  capacity  to  sue. 

Second.  The  allegation  that  defendant  Ed- 
wards executed  and  delivered  to  Geriacb 
proper  power  of  attorney  to  transfer  upon 
the  books  of  ihe  company  the  stock  sold  to 
him  In  1001. 

Third.  The  allegation  that,  after  said  sale 
of  stock  in  1801,  the  defendant  Edwards 
ceased  to  be  a  shareholder  In  the  company, 
and  that  If  the  company  was  Indebted  to  the 
plaintiffs,  said  Indebtedness  accrued  long 
subsequent  to  the  time  when  said  defendant 
EJdwards  had  ceased  to  be  a  stockholder  in 
the  company. 

Fourth.  Hie  entire  portion  of  paragraph  5 
of  said  answer. 

Defendants  excepted  to  the  action  of  the 
court  in  sustaining  said  motion.  Plaintiffs 
thereafter  filed  an  amended  reply  to  the  re- 
maining porttons  of  said  answer.  The  reply 
ccmtained  a  general  denial  and  an  allegation 
that  the  matters  pleaded  in  the  fourth  para- 
graph of  said  answer  constituted  no  defense 
to  the  plalntUtB'  cause  of  action  under  the 
laws  of  the  state  of  Illinois,  as  decided  by 
the  highest  court  of  said  state  in  the  case  of 
Oillett  y.  Cailcago  Title  &  Trust  CO.,  230  111. 
878,  82  N.  B.  891. 

The  record  In  this  case  is  very  large,  but 
the  fbcts  shown  by  the  evidence  are  not  com- 
piex  and  may  be  stated  substantially  as  fol- 
lows: In  1892,  one  Oerladi,  a  resident  of 
Chester,  111.,  having  procured  certain  elec- 
tric light  and  water  franchises  from  the  dty 
of  Chester,  was  desirous  of  promoting  a  cor- 
poration to  take  over  said  franchises  and 
erect  an  electric  light  plant  and  a  water 
plant  in  said  dty.  In  furtherance  of  this 
plan,  Geriach  called  ujwn  defendant  Ed- 
wards in  St.  Louis  and  laid  the  plan  before 
him.  Geriach  was,  at  that  time,  cashier  of  a 
bank  at  Chester,  but  was  not  a  man  of  any 
great  financial  resources.  Mr.  Edwards  was 
engaged  in  the  brokerage  business  in  the  dty 
of  St  Louis  and  was  a  man  of  means.  It  was 
agreed  between  Edwards  and  Geriach  that 
they  would  organize  a  corporatlca,  under  the 
laws  of  Illinois,  with  a  capital  stock  of  $35,- 
000  each  to  receive,  approximately,  one-half 
of  the  stock.  Gerladi  was  to  superintend  the 
construction  of  the  plants  and  Edwards  was 
to  act  as  finandal  agent  The  plan  was  to 
l)ond  the  company  for  $35,000  and,  by  the 
sale  of  the  bonds,  raise  funds  with  which  to 
construct  the  plants  for  the  corporation. 
Gerlach's  stock  was  to  be  paid  for  by  his 
transferring  to  the  company  the  franchises 
which  he  held  in  the  dty  <rf  Chester.  Ed- 
wards' stock  was  to  be  paid  for  by  services 
to  be  rendered  by  him  as  the  finandal  agent 
of  the  corporation.  The  company  was  or- 
ganized, J.  D.  Geriach,  A.  D.  Gordon,  George 
L.  Edwards,  William  H.  Bryan,  and  Harvey 
Neville  each  subscribing  for  one  share,  and 
A.  D.  Grant  (who  acted  as  "straw  man") 
subscribing  for  845  shares.  After  the  cor- 
poration was  organized,  all  of  the  stock  sub- 
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scribed  for  by  Orant;  with  the  excepticm  ot  S 
shares,  whldi  he  retained,  was  transferred 
on  the  books  of  the  company  so  that,  finally, 
defendant  Edwtirds  hdd  148  shares  of  the 
capital  stock,  Oerlach  147  shares,  and  the  re- 
maining stock  divided  in  small  amounts 
among  other  stockholders.  PlalntlfT  Neville 
held  2  shares  of  the  ca^dtal  stock.  After 
the  corporation  was  organised,  Gerlacb  tran»- 
ferred  his  franchises  to  the  corporation,  and 
the  corporation  began  the  construction  of  an 
electric  light  plant  at  Chester.  The  compa- 
ny had  no  funds  with  which  to  construct  the 
plant,  but  the  money  was  raised  by  the  cor- 
poration giving  its  notes,  with  Edwards  as 
indorser.  In  this  manner,  $5,000  was  first 
raised,  then  $6,000  was  raised,  out  of  which 
the  first  $6,000  of  Indebtedness  was  paid, -and, 
at  another  time,  $1S,600  was  raised.  The  ob- 
ligations upon  which  defendant  Edwards  be- 
came indorser  were  retired  later  with  the 
money  obtained  from  the  sale  of  the  mort- 
gage bonds  of  the  corporation.  At  the  time 
that  defendant  E^dwards  was  lending  his 
name  to  the  credit  of  the  company,  he  was 
also  the  president  of  the  company.  Plalntlfl 
Neville  was  treasurer  of  the  company  and 
also  a  director,  and  was  the  father-in-law 
of  Gerlach.  Gerlach  was  elected  general 
manager. 

At  a  meeting  of  the  directors,  on  January 
30,  1804,  a  resolution  was  passed  allowing 
Oerlach  the  sum  of  $14,700  in  payment  for 
his  franchises,  and,  on  motion  of  B.  Neville, 
George  L.  Eiacards,  defendant,  teas  allowed 
the  sum  of  $14,900  for  "serviees  as  financial 
aeetii  and  other  services."  It  appears  that 
the  stock  of  Gerlach  and  Edwards  was  paid 
for  in  this  manner,  and  that  neither  Ed- 
wards, Grant,  nor  Gerlach  paid  any  money  to 
the  corporation  for  their  stock,  and  did  not 
render  any  further  consideration  to  the  cor- 
poration than  that  above  mentioned. 

There  was  evidence  tending  to  show  that 
the  company  was  insolvent  In  1801,  but  the 
failure  of  the  company  did  not  occur  until 
about  1903,  at  which  time  the  bondholders 
filed  a  petition  to  foreclose  the  mortgage  and 
a  sale  of  the  company  property  was  had  In 
such  foreclosure. 

Some  of  the  vritnesses  testified  that  the 
serylces  of  defendant  EMwards,  as  financial 
agent,  were  worth  $15,000;  one  of  the  v?lt- 
nesses  stated  that  he  did  not  mean  to  say 
that  they  were  worth  that  much  in  cash. 
There  was  evidence  tending  to  show  that  the 
company  would  not  have  been  able  to  build 
its  plants  U  it  had  not  been  for  defendant 
Edwards  indorsing  the  company's  paper  to 
raise  temporary  funds.  It  also  appears, 
from  the  evidence,  that  defendant  Edwards 
sold  his  stock  to  Gerlach  In  November,  1901, 
Gerlacb  paying  Edwards  $5  per  share  for  the 
stock ;  but  no  transfer  of  the  stock  was  ever 
made  on  the  books  of  the  company. 

A  number  of  opinions  by  the  Supreme 
Court  of  the  state  ot  Illinois  were  offered  In 


evidence;  also  the  statutes  referred  to  in 
the  pleadlnga 

Defendants  offered  in  evidence  an  order 
made  by  the  circuit  court  of  the  United 
States,  at  the  dty  of  Springfield,  HI.,  on  the 
20th  day  of  November,  1903,  appointing  a  re- 
cover for  the  company.  The  order  appointed 
Don  SX  Detrich  receiver,  and  ordered  him  to 
take  and  hold  the  property  of  the  company, 
described  in  the  bill,  nntO  further  order  of 
the  court,  and  enjoined  the  defendant  corpo- 
ration, and  all  other  persons,  from  Interfer- 
ing with  any  of  said  property,  and  from 
prosecuting  against  said  defendant  corpora- 
tion any  suits  or  actions  at  law  or  equity. 

The  petition,  ai^lylng  for  the  receiver,  U 
not  set  forth  In  the  record,  nether  are  any 
of  the  subsequent  proceedings  in  said  fore-_ 
closure  proceedings  set  forth  in  this  record,' 
but  it  appears,  in  the  evidence,  that  the  cor>- 
porate  property  sold  for  much  less  than  the 
mortgage  Indebtedness. 

All  of  the  plaintiffs,  except  one,  made  proof 
of  their  claims  by  duly  authenticated,  certi- 
fied copies  of  the  record  of  the  circuit  court 
of  Randolph  county,  HL,  showing  Judgment 
for  the  respective  amounts  claimed  by  each 
plalntltf  to  have  been  rendered  by  the  clerk, 
in  vacation.  The  following  is  a  copy  of  the 
record  as  to  one  of  said  Judgments.  All  tho 
Judgments  were  similar  as  to  form. 

"Herman  Sdiroeder  v.  The  Chester  light.  Wa- 
ter ft  Ice  Company. 

••Cognovit 

"Now,  on  this  14th  day  of  December,  A.  D. 
1904,  It  beine  in  vacation  after  September 
term,  A.  D.  19M  of  this  court,  comes  tlie  plain- 
tiff, Herman  Schroeder,  by  A.  E.  Crisler,  his  at- 
torney, and  files  his  declaration  in  a  plea  of  tres- 
pass on  the  case  on  promises,  and  files  also  the 
instrument  in  writing  on  which  this  suit  is 
brought,  to  wit:  One  promissory  note,  the  exe- 
cution of  which  is  duly  proven  by  the  affidavit 
of  Wm.  H.  Miller,  on  file  in  this  cause. 

"And  now  comes  also  the  said  defendant,  by 
Don  E.  Detrich,  attorney,  and  files  herein  his 
warrant  of  attorney,  duly  executed  by  the  said 
defendant,  authorizing  him  to  appear  in  any 
court  of  record  in  behalf  of  said  defendant  and 
waive  service  of  process,  and  confess  jntlgment 
in  favor  of  said  plaintiff,  and  against  said  de- 
fendant, for  the  amount  found  to  be  due  upon 
said  certain  promissory  note  annexed  to  said 
warrant  of  attorney,  besides  the  costs  of  suit, 
the  execution  of  said  warrant  of  attorney  bdnr 
duly  proved  by  the  affidavit  of  Wm.  H.  Miller  on 
file  herein;  and  said  defendant's  attorney  also 
flies  his  cognovit,  by  which  he  waives  service  of 
process  upon  the  said  defendant  and  confesses 
the  said  action  of  the  plaintiff,  and  tiiat  said 
plaintiff,  tiy  reason  of  the  nonperformance  of 
the  promises  in  the  plaintiff's  declaration  men- 
tioned, has  sustained  damages  in  the  sum  of 
$56.70,  it  being  the  amount  due  on  said  note, 
over  and  above  his  costs  by  him  in  this  behalf 
expended;  and  the  said  defendant,  by  its  said 
attorney,  consents  and  agrees  that  judgment  may 
be  entered  in  this  behalf  in  favor  of  the  saicT 
plaintiff  end  against  said  defendant  for  the 
amount  of  damages  aforesaid,  to  wit,  for  the  sum 
of  $66.70,  and  for  costs  of  suit ;  and  release  all 
errors  in  entering  up  this  judgment,  or  in  te- 
suing  execution  thereon,  and  consents  to  the  is- 
suing of  immediate  execution  on  the  same. 

"By  virtue  whereof  and  in  pursuance  of  th« 
statute  in  such  case,  made  and  provided,  it  is 
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considered  that  said  ptaintiff  have  and  recover  of 
and  from  the  said  dtfendant  the  raid  aoin  of 
156.70,  being  the  amoant  of  damages  bo  con- 
fessed as  aforesaid,  together  with  his  costs  and 
charges  by  him  aboat  tbis  suit  in  this  behalf  ex- 
pended and  tliat  he  have  execution  therefor. 
"Attest:  W.  Geo.  Beever,  Clerk." 

Eridence  was  also  Introduced  showing  that 
execations  were  issued  on  these  judgments 
and  returned  not  satisfied.  It  a];^)earB  fr<»n 
the  evidence  that  Gerlach,  prior  to  the  in- 
stitQtl<»t  of  this  suit,  Iiad  received  his  dis- 
cbarge as  a  bankrupt.  It  further  appears 
from  the  evidence  that  plaintiff  Keville,  who 
was  a  stockholder  and  a  director  of  the  com- 
pany, held  2  shares  of  the  company's  stock 
and  was  elected  treasurer  of  the  company; 
that  he  was  the  father-in-law  of  Gerlach  and 
was  made  a  stockholder  and  director  of  the 
compfmy  so  as  to  help  supply  a  sufficient 
number  of  directors  for  the  company,  and 
that  all  of  his  acts,  in  connection  with  the 
company,  were  done  at  the  suggestion  of  Ger- 
lach. Mr.  Neville  was  engaged  In  steamboat- 
Ing,  and  paid  very  little  attention  to  the  af- 
fairs of  the  corporation  In  question.  How- 
ever, we  think  that  there  is  sufficient  evi- 
dence to  show  that  he  knew  that  defendant 
Edwards'  stock  was  attempted  to  be  paid  up 
by  the  financial  services  rendered  to  the  com- 
pany by  Edwards,  and,  in  fact,  Neville  made 
the  motion,  at  a  directors'  meeting,  to  allow 
Edwards  $14,900  for  his  services  as  financial 
agent  of  the  corporation.  Tills  resolution 
was  passed  by  the  board  of  directors.  Mr. 
Neville  had  nothing  to  do  with  the  books  of 
the  company  and  knew  nothing  about  the 
company's  affairs,  except  information  given 
to  him  by  Gerlach  and  information  obtained 
by  him  at  directors'  meetings.  Neville  loaned 
the  company  money  from  time  to  time,  and, 
at  the  time  the  company  failed,  it  owed  him 
for  borrowed  money  the  sum  of  $5,065.74. 
Since  the  trial  was  had  in  the  circuit  court, 
Neville  died,  and  the  suit,  as  to  him,  has  been 
revived  in  the  name  of  John  D.  Gerlach,  his 
administrator. 

Jeffries  &  Corum,  of  St  Louis,  for  plain- 
tiffs. EUiot,  Chaplin,  Blaney  &  Bedal,  of  St 
Lonls,  for  dfifendants. 

WILLIAMS,  C.  (after  stating  the  facts  as 
abore).  We  will  first  consider  the  appeal 
of  the  defendants  below: 

I.  Appellants  contend  that  the  judgments 
introduced  In  evidence  .were  insufficient  in 
law  to  support  the  finding  for  plaintiffs.  In 
this  regard,  it  is  contended  that  in  the  peti- 
tion, it  Is  alleged  that  the  plaintiffs'  respec- 
tive claims  are  based  upon  Judgments  "in 
the  circuit  court  of  Bandolph  county  in  the 
state  of  Illinois  against  said  Chester  Light 
Water  ft  Ice  Company,"  etc.,  whereas  the 
proof  offered  show  only  judgments  entered  by 
the  clerk  of  said  court  in  vacation  and  that, 
since  no  proof  of  statutory  provisions  of  Illi- 
nois authorizing  a  procedure  of  tbis  char- 
acter was  offered  tn'evidenae^  no  presumption 
]M&W.-« 


as  to  their  validity  can  be  allowed.  Bespond- 
ents  attempt  to  meet  tbis  contention  by  say- 
ing :  First  that  the  point  was  not  raised  be- 
low, and  hence  cannot  be  reviewed  here; 
and,  second,  although  it  had  been  properly 
raised  below,  yet  the  judgments  were  of  a 
oonrt  of  general  jurisdiction,  and  that  it  will 
be  presumed  that  the  court  had  jurisdiction 
to  enter  the  judgment  unless  it  is  affirm- 
atively shown  to  the  contrary. 

[1]  Was  the  point  sufficiently  raised  be- 
low? One  of  the  grounds  of  the  motion  for 
a  new  trial  was  the  following:  "Because 
the  verdict  and  judgment  ia  unsupported  by 
any  substantial  evidence."  We  tliink  tbis 
ground  in  the  motion  for  a  new  trial  raises 
the  question  as  to  the  sufficiency  of  the  evi- 
dence, which  proposition,  necessarily,  em- 
braces the  iwlnt  now  urged  by  appellants. 

[2]  This  brings  us  to  the  discussion  of  the 
question  upon  its  merits,  to  ,wlt :  Was  there 
a  failure  of  proof  which  rendered  the  evi- 
dence insufficient  to  support  the  decree?  The 
petition  pleads  the  judgments  as  judgments 
of  the  circuit  court  The  proof  shows  judg- 
ments entered  by  the  derk  of  the  court  in 
vacation.  Is  the  proof  sufficient  to  establish 
the  validity  of  the  judgments  offered  In  evi- 
dence? The  only  possible  way  that  this 
proof  could  be  established  would  be  either, 
first  ^y  presumption  arising  from  the  record 
offered,  or  second,  by  introducing  In  evidence 
the  statutes  of  Illinois  establishing  the  ju- 
risdiction and  authority  to  do  that  which  it 
appears  was  done  by  the  clerk  in  vacation. 
Since  there  was  no  attempt  to  make  proof  by 
introducing  the  statutes  of  Illinois,  it  leaves 
us  to  a  determination  of  the  sole  question, 
to  wit:  Will  it  be  presumed  that  the  judg- 
ments introduced  in  evidence  were  regular 
and  valid?  We  are  of  the  opinion  that  the 
situation  cannot  be  aided  by  presumption. 
This  because  the  proceeding  upon  its  face  ap- 
pears to  be  one  unknown  to  the  common  law, 
and  must  therefore  derive  its  validity  from 
some  statutory  provision,  and  It  also  appears 
ui)on  the  face  of  the  judgments  that  the 
judgments  were  not  rendered  by  a  court  of 
goneral  jurisdiction,  but  rather  by  one  of  the 
ministerial  officers  of  the  court  fbe  clerk,  In 
vacation. 

Discussing  the  subject  at  the  presumption 
to  be  indulged  concerning  judgments  of  a 
sister  state,  Blade  on  Judgments  (volume  2, 
par.  875)  states  the  correct  rale,  here  applica- 
ble, as  follows: 

"And  it  is  further  to  be  observed  that  if  the 
conrt  rendering  the  judgment  was  one  of  limit- 
ed, Inferior,  or  itatutory  /urndtotton,  or  if  the 
proceedings  were  in  derogation  of  the  oommon 
law,  jurisdiction  will  not  be  presumed  but  must 
be  affirmatively  shown  by  the  face  of  the  record 
or  fuUy  and  distinctiy  pleaded  and  proved." 
(Italics  onrs.) 

It  would  appear  that  the  manner  of  plead- 
ing such  judgments  in  this  state  Is  regulated 
by  section  1836,.  B.  S.  1809.  The  foregotog 
rule,  stated  in  Black  on  Judgments,  supra, 
was,  bf  this  oonrt  In  banc,  quoted  with  ap* 
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proval  In  the  case  of  State  ex  rel.  ▼.  Grimm, 
239  Mo.  340,  loc.  dt.  356,  143  S.  W.  450,  Ann. 
Cas.  1913B,  1188,  and  should  therefore  be 
considered  as  controlling  here. 

In  discussing  the  matter  of  the  presump- 
tions attending  judgments  of  a  sister  state, 
Division  No.  1  of  this  court,  In  the  case  of 
Norman  v.  Insurance  Company,  237  Mo.  676, 
loc.  cit.  684,  141  S.  W,  618,  620,  said : 

"Further,  no  matter  whether  the  court  of  com- 
mon pleas  (of  Philadelphia)  is  or  is  not  a  court 
of  general  jurisdiction,  its  jurisdiction  in  at- 
tachment and  garnishment  proceedings,  they 
being  special  and  statutory,  is  not  supported 
by  the  presumptions  which  usually  attend  the 
acts  of  courts  of  general  jurisdiction." 

Applying  said  rule  to  the  situation  here. 
It  necessarily  follows  that  the  erldence  Is 
Insufficient  to  support  the  decree  because  of 
a  failure  to  prove  any  statutory  authority 
for  the  rendition  of  such  Judgments. 

[3]  Respondents,  in  support  of  their  con- 
tention, rely  upon  the  case  of  Dodge  y.  Coffin, 
15  Kan.  277,  which  appears  to  be  in  point 
It  appears,  however,  that  the  court's  ruling 
In  that  case  was  influenced,  largely,  by  the 
fact  that  It  took  Judicial  notice  of  the  statu- 
tory law  of  ^e  state  of  Illinois.  That  Is 
not  the  rule  in  this  state.  In  Missouri,  the 
statutory  law  of  another  state  must  be  prov- 
en the  same  as  any  other  fact  In  the  case. 
Gibson  V.  Railroad,  225  Mo.  473,  loc.  dt  483, 
125  S.  W.  453;  Norman  v.  Insurance  Co.,  237 
Mo.  576,  lo&  dt  682,  141  S.  W.  6ia 

[4]  II.  It  Is  contended  that  the  court  erred 
in  falling  to  find  that  the  services  rendered 
the  corporation  by  appellant  Edwards  were 
such  services  as  could  be  glv«i  In  payment 
of  capital  stock,  and  that  they  were  reason- 
ably worth  the  sum  of  $14,900,  the  par  value 
of  the  stock  received  by  Edwards. 

It  appears  that  Edwards,  the  president  of 
the  company,  and  one  of  its  active  promoters, 
claims  to  have  paid  for  his  stock  by  services 
rendered  the  company  as  financial  agent- 
Els  said  services  consisted  in  aiding  the  cor- 
poration to  procure  temporary  loans,  Ed- 
wards lending  his  credit  to  the  company  as 
indorser  on  the  paper.  It  does  not  appear 
that  Edwards  had  to  pay  any  of  these  notes 
upon  which  he  was  indorser,  but  that  the 
same  were  paid  by  money  derived  from  the 
sale  of  bonds  of  the  corporation.  It  further 
appears  that  the  scheme  of  organization  was 
that  the  company  should  be  organized  for 
$.35,000,  and  that  the  stockholders  Intended 
to  build  the  company's  plant  not  from  money 
paid  upon  the  stock,  but  by  bonding  the  com- 
pany for  an  amount  equal  to  the  capital  stock 
and  then  selling  the  bonds.  In  carrying  out 
this  plan  It  was  perhaps  necessary  that  the 
work  be  started  before  the  bonds  oould  find 
a  suitable  market  and  to  this  end  Edwards 
aided,  as  above  stated,  In  temporarily  financ- 
ing the  proposition  until  the  money  could  be' 
realized  on  the  bonds.  Edwards  paid  no 
other  consideration  for  his  stock,  and  it 
wMld  appear  that  even  tHe  serrlces  wldch  he 


rendered  were  made  necessary  because  of 
the  fact  that  he  had  not  paid  anything  on  his 
stock.  It  appears  that  the  plan  was  that  the 
corporation  should  acquire  its  working  cap- 
ital from  the  proceeds  of  a  liability  (bonds) 
rather  than  from  assets  derived  from  stock 
subscriptions.  And  the  said  services  of  Ed- 
wards were  expended  In  thus  promoting  and 
financing  the  company.  If  services  of  this 
kind  can  be  given  by  an  ofilcer  of  a  company, 
In  payment  of  his  stock  subscription,  then 
the  whole  purpose  of  the  law  requiring  stock 
to  be  paid  In  "money  or  money's  worth"  can 
easily  be  defeated. 

We  think  that  the  chancellor  did  not  err 
In  finding  that,  as  against  the  claims  of  the 
general  creditors,  the  services  of  Edwards, 
as  finandal  agent,  could  not  be  given  in  pay- 
ment of  his  stock.  We  have  been  unable  to 
find  a  discussion  of  this  exact  point  in  any 
of  the  authorities,  but  it  occurs  to  us  that  a 
bare  statement  of  the  matter  is  sufficient  to 
Justify  the  action  of  the  learned  trial  court 
in  the  ruling  made. 

[S]  III.  Appellants  cannot  now  avail  them- 
selves of  the  point  that  the  court  erred  in 
overruling  their  motion  to  strike  the  third 
amended  petition  from  the  files  on  the  ground 
that  It  constituted  a  departure ;  this  because 
error.  If  any,  occurring  thereby,  was  waived 
by  appellants  filing  answer  to  the  merits  and 
going  to  trial.  Castleman  t.  Castleman,  184 
Mo.  432,  loc.  dt  440,  83  S.  W.  767. 

The  same  also  may  be  said  with  reference 
to  the  point  that  the  court  erred  in  overrul- 
ing appellants'  motion  requesting  an  election. 
White  v.  Railroad,  202  Mo.  639,  loc.  dt  661, 
562,  101  S.  W.  14 ;  Hanson  v.  Neal,  215  Mo. 
266,  loc.  elt  270,  271,  114  S.  W.  1073. 

[8]  IV.  Appellants  contend  that  the  court 
erred  In  striking  out  the  several  portions  of 
their  answer.  Under  the  head  of  "Points  and 
Authorities,"  in  their  brief,  appellants,  con- 
cerning this  proposition,  state  as  follows: 

"The  portions  of  defendants'  answers  stricken 
out  by  the  court  on  the  motion  of  the  plaintiffs 
were  material  to  the  defense  of  these  defend- 
ants, and  error  was  therefore  committed  by  the 
court  in  such  action" — citing  thereunder  "31 
Cyc.  639,  and  Hoffman  v.  Wight  137  N.  Y.  621 
[33  N.  E.  564]." 

There  were  many  portions  of  the  answer 
stricken  out  by  the  court  and,  with  the  aid 
only  of  the  foregoing,  it  is  difficult  to  ascer- 
tain what  the  point  Is,  upon  which  appel- 
lants rely.  The  above  statement  under 
'iPoints  and  Authorities"  Is,  In  fact  noth- 
ing more  than  a  mere  assignment  of  error. 
Rule  15  of  this  court  (169  S.  W.  ix)  provides 
that: 

"All  brie&  shall  be  printed  and  tibaji  contain, 
separate  and  apart  from  the  argument  or  dis- 
cussion of  authorities,  a  statement  in  nnmeri- 
cal  order,  of  the  points  relied  on,  together  with 
a  citation  of  authorities  appropriate  under  each 
point.  And  any  brief  failing  to  comidy  with 
this  rule  may  be  disregarded  by  the  court" 

In  the  recent  cas^  of  Harrison  t.  Cl^no, 
256  Mo.  607,  lot  dt  608,  165  S.  W.  987,  In 
discussing  tblB  rule,  Woodson,  P.  7.,  Bald: 
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"dearly  the  meaalas  of  the  rnle  is,  that  the 
statement  of  the  points  shall  be  clearly  and  ful- 
ly stated,  in  order  that  the  court  may  compre- 
hend therefrom  die  facts  upon  which  the  legal 
proposition  ppeeented  for  determination  ore 
predicated." 

For  the  foregoing  leoaons,  theref(R«,  we 
will  not  attempt  a  dlMussloQ  of  this  as- 
slgmnent  of  error. 

[7]  V.  We  will  now  consider  the  appeal 
of  the  plaintiff  John  D.  Gerlach,  administra- 
tor of  the  estate  of  Harvey  Neville,  deceased. 
The  points  Involved  In  this  appeal  do  not 
differ,  materially,  from  those  discussed  in 
the  foregoing  appeal,  except  in  one  important 
particular.  The  trial  court  found  against 
the  dabn  of  plaintiff  Neville  on  the  theory 
that  since  Neville  bad  participated  In  the 
organization  scheme  whereby  the  finanda] 
services  of  EMwards  were  agreed  and  al- 
lowed to  be  given  in  payment  of  his  stock, 
he  could  not  now  be  heard  to  question  that 
the  Btock  was  fully  paid.  The  trial  court 
based  Its  ruUng  upon  the  authority  of  Meyer 
V.  Mining  &  Milling  Oompany,  102  Mo.  162, 
loc.  dt.  101  et  seq,  00  S.  W.  821. 

Appellants  contend  that  the  court  erred  In 
so  boldlug,  and  that  the  decree  should  have 
beoDi  in  favor  of  plaintiff  Neville's  claim  in 
accordance  with  the  rule  of  law  announced 
in  Gillett  v.  Chicago  Title  &  Trust  Co.,  230 
111.  373,  82  N.  E.  891,  which  rule  of  law  was 
pleaded  by  plaintiff  in  the  reply.  Respond- 
ents contend  that  the  case  of  Qlllett  v. 
Chicago  Title  &  Trust  Co.,  supra.  Is  not  In 
point.  In  the  Megrer  Case,  snpn,  it  was 
held  tbat: 

"A  party  to  the  ttuisaction  whereby  property 
was  tum^  over  to  the  company  as  payment  ii^ 
fall  for  the  stock  issued,  cannot  be  heard  to  say 
that  the  stock  is  not  full  paid  stock,  even  though 
he  has  loaned  moaey  to  the  company,  and  can- 
not hold  his  fellow  stockholders  as  tor  unpaid 
subscriptions  on  their  stock,  to  satisfy  a  judg- 
ment in  his  favor  for  money  actually  loaned  to 
the  corporatlMi."  102  Mo.  loc.  dt.  102,  00  S. 
W.  82& 

In  that  case,  the  case  of  Sprague  v.  Bank, 
172  m.  loc.  dt  168,  169,  BO  N.  E.  19,  42  L.  B. 
A.  606,  64  Am.  St  Bep.  17,  was  relied  upon 
by  the  losing  party  as  controlling.  In  the 
Sprague  Case,  It  was  held  that  the  stock- 
holders' liability  upon  unpaid  stock  "Is  not 
dq;)endent,  in  any  degree,  upon  the  knowl- 
edge possessed  by  the  creditor  that  such  sub- 
scription was  or  was  not  paid  In  full.  If  un- 
paid to  the  corporatioD  It  must  be  paid  to 
the  creditor."  Sprague  v.  Bank,  172  111.  loa 
dt  168,  169,  50  N.  10.  26,  42  Ll  B.  A.  006,  64 
Am.  St  Rep.  17.  In  the  Meyer  Case,  after 
stating  that  the  facts  of  that  case  were  unlike 
those  in  the  Sprague  Case,  In  that  the  credi- 
tor in  the  Meyer  Cose  was  one  of  the  original 
parties  agreeing  to  the  method  by  which  the 
stock  should  be  paid  while  the  creditor  in 
the  Sprague  Case  did  not  stand  in  such  a 
position,  readied  the  condnslon  that  the 
Sprague  Case  should  not  be  considered  as 
controlling,  and  used  the  fallowing  language: 
"If  tlie  facts  in  jadgmcnt  la  the  Sprague  Case 
were  like  the  facts  in  judgment  here,  this  court 
might  feel  bosnd  to  utftaee  the  interpretation 


placed  upon  the  lUinols  statntea  by  the  court 
of  last  resort  of  that  state,  but  the  decision  in 
the  Sprngue  Case  imposes  no  such  obligation  on 
this  court;  and  as  such  a  result  as  is  here  is 
directly  contrary  to  the  rules  that  obtain  in  this 
state,  this  court  will  adhere  to  the  rule  hereto- 
fore announced  by  it  in  cases  like  this,  until  a 
similar  case  has  been  brought  before  the  Su- 
preme Court  of  Illinois,  and  that  court  has  oth- 
erwise declared  the  law  in  that  state  upon  sim- 
ilar facta."    102  Mo.  loc.  dt  184,  90  S.  W.  820. 

The  basic  facts  Involved  in  the  case  at 
bar  are  the  same,  in  effect,  as  those  held  In 
Judgment  In  the  Meyer  Oaae,  and,  under  the 
above  mling,  the  Meyer  Case  should  be  fol- 
lowed in  the  case  at  bar,  unless  it  appears 
that  the  Supreme  Court  of  Illinois  has  held 
otherwise  on  similar  facta 

Appellants  contend  that  the  above-men- 
tioned case  of  Gillett  v.  Chicago  Title  & 
Trust  Co.  is  sndi  a  case,  and  that,  since  the 
facts  involved  In  the  Gillett  Case  are  simi- 
lar, in  effect  to  those  held  in  Judgment  in 
the  Meyer  Case,  the  Gillett  Case  should 
control.  If  the  prlndpal  facts  underlying 
the  Gillett  Case  were  the  same  as  those  dis- 
cussed In  the  Meyer  Case,  the  position  of 
appellants  would  be  sound.  But  after  a 
careful  consideration  of  the  Gillett  Case,  we 
are  unable  to  discover  that  the  facts  discus- 
sed were  similar.  The  discussion  of  this 
point  tu  the  GlUett  Case  appears  to  be  con- 
fined merely  to  the  effect  that  the  creditor's 
knowledge  of  the  unpaid  stock  has  upon  his 
rights  to  recover  against  the  stndEholder. 
GUlett  V.  Chicago  Title  &  Trust  Co.,  supra, 
230  lU.  loc.  dt  414,  415,  82  N.  E.  801.  The 
opinion  in  no  manner  undertakes  to  discuss 
the  legal  proposition  passed  upon  in  the  Mey- 
er Case  and  now  presented  In  the  case  at 
bar.  In  the  Gillett  Case,  it  does  not  appear 
that  either  of  the  original  incorporators  who 
agreed  that  the  capital  stock  should  be  paid 
up  by  certain  prospective  jmtents,  etc.,  were 
creditors,  as  Is  the  case  of  creditor  Neville 
in  the  case  at  bar. 

It  therefore  follows  that  the  trial  court 
was  correct  In  following  the  Meyer  Case- 
and  in  finding  against  plaintiff  Neville. 

yi.  By  reason  of  the  concluslonB  reached 
In  the  foregoing  discussion  concerning  the 
respective  api)eals,  It  follows  that  that  por- 
tion of  the  Judgment  disallowing  the  dalm 
of  plaintiff  Neville  should  be  afSrmed,  and 
that  the  portion  of  the  Judgment  finding  in 
favor  of  the  claims  of  the  remaining  plain- 
tiffs and  against  the  defendants  should  be 
reversed,  and  the  cause  remanded.  It  Is 
so  ordered. 

BOY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C  is  adopted  as  the  opinion 
of  the  court 

FABIS,  P.  3^  and  WALKER,  J^  concur. 
BBVBLiLB,  J.,  not  sitting. 

On  Motion  tp  Modify. 
PER  CURIAM,    [t]  Herman  Sdm>eder  et 
aL,  mspiHidentB  In  the  above-entitled  eause^ 
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have  duly  filed  a  motion  to  modify  the  fore- 
going opinion,  BO  the  retrial  of  the  canse, 
when  remanded,  shall  be  confined  to  the  sin- 
gle Issue  as  to  whether  or  not  there  was 
statutory  authority  in  Illinois  authorising 
the  entry  and  rendition  by  the  derk  of  the 
dreult  court.  In  vacation,  of  the  various  Judg- 
ments relied  upon  by  the  respective  plaintiffs 
(respondents  herein),  as  a  basis  of  their 
respective  claims. 

It  appears  that  all  other  issues  In  the 
cause  were  properly  tried  and  determined 
before,  and  that  the  motion  to  modify  should 
be  sustained.  McLure  v.  Bank  of  Commerce, 
252  Mo.  510,  loa  dt  624,  160  S.  W.  1005. 

It  Is  therefore  ordered  that  the  foregoing 
oi^nlon  be  modified  so  that  instead  of  re- 
manding the  cause  generally  for  a  new  trial, 
the  cause  be  remanded,  with  directions  that 
the  new  trial  shall  be  confined  to  the  single 
issue  as  to  whether  or  not  there  was  statu- 
tory authority  in  IlUnois  authorizing  the 
clerk  of  said  circuit  court  to  enter  or  ren- 
der the  respective  Judgments  upon  which 
said  respondents  base  their  respectire  claims. 
Either  party  may,  if  they  so  desire,  so  amend 
Che  pleadings  as  to  more  clearly  draw  the 
Issue  upon  this  question. 

After  a  determination  of  this  single  tssne, 
the  circuit  court  will  thereupon  enter  its 
judgment  or  decree,  In  accordance  with  the 
facts  heretofore  found  and  the  taCta  then 
found  up<m  this  is3u& 


STATE)  «E  reL  POWERS  t.  BASSIBUB, 
Judge,  et  aL    (No.  19000.) 

(Supreme  Court  of  Mlssoori.    S^b.  8, 1816.    Be- 
hearing  Denied  March  80,  191&) 

1.  Pbohibition  «=5>19— Neckssabt  Pasties. 

The  judge  of  the  tribunal  whose  action  Is 
sought  to  be  prevented  is  ordinarily  the  only 
necessary  party  defendant  in  an  action  in  pro- 
hibition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  {  68;   Dec  Dig.  (3=>19.] 

2.  PEOHTBrnoN  «=a26— Bbtubn  bt  Onk  Fab- 
TY— Adoption  by  Othebs. 

In  a  prohibition  suit,  a  private  party,  join- 
ed with  the  judge,  against  whom  Ule  writ  is 
sought,  on  account  of  his  relation  to  the  con- 
troversy, is  not  required  to  make  a  return  upon 
which  iasne  is  Joined.  He  may  adopt  the  re- 
turn of  the  court,  but  cannot  be  required  to 
do  so. 

[Kd.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  §  75;  Dec.  Dig.  «=s>26.] 

8.  COTJBTS    «=s»209(2)— SUPREMB    COTJBT— PbO- 

HiBmoR— Issues  of  Law. 

Issues  of  law  are  raised  in  the  Supreme 
Court,  in  an  original  proceeding  in  prohibition, 
either  by  a  demurrer  of  respondent  to  the  pe- 
tition, or  by  a  motion  to  quash  the  writ,  which 
ordinarily  goes  to  the  sufficiency  of  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  766 ;  Dec.  Dig.  <»=>209(2)  J 

4.  Pbohibition  ®=»21,  26  —  DEuuBBEft  and 
Motion  to  Quash. 

In  a  prohibition  suit,  a  demurrer  to  the 
petition  and  a  motion  to  quash  the  writ  are  at- 


tacks upon  the  petition,  admitting  all  tacts  well 
pleaded  therrin. 

[Ed.  Note.— For  other  cases,  see  ProhibitUn, 
Cent  Dig.  {{  73,  74;  Dec.  Dig.  «=>24,  25.] 

6.  COUBTS  «=>a09(^— SUPBEMB  COUBT— PRO- 
HIBITION—MoOT  Question. 

In  an  action  for  prohibition  in  the  Sur 
preme  Court,  where  the  petition  prayed  for  re- 
lief on  the  ground  that  a  judge  was  attempting 
to  put  his  judgment  in  force  paiding  motion  for 
new  trial,  wbidi  the  judge  denied  specifically, 
bat  no  evidence  pro  or  con  was  offered,  and  no 
facts  agreed  upon,  the  question  whether,  if  the 
judge  were  doing  the  matters  charged,  he  was 
right  in  law,  was  moot,  and  the  record  would 
support  no  Judgment 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  t  765;    Dec.  Dig.  «S209(2).] 

6.  Pbohibition  €=5>ai— Fiuno  Betubns  Ait- 
EB  Motion  to  Quash  PBELnONABT  Wbit— > 
Effect. 

In  an  action  for  prohiblllon,  where,  after 
moving  to  quash  the  preliminary  writ,  respond- 
ent judge  and  the  other  respondent  filed  returns 
raisms  issues  solely  of  fact,  denying  what  they 
had  admitted  before  by  the  motion  to  quash,  the 
motion  to  quash  was  withdrawn,  waived,  vt 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  {  73;    Dec.  Dig.  <8=>24.) 

Graves,  Blair,  and  Bcvelle,  33.,  dissenting. 

In  Banc.  Petition  for  prohibition  by  the 
State,  at  the  relation  of  Anthony  W.  Powers, 
against  Leo  S.  Bassieur,  Judge  of  the  Cir- 
cuit Court,  Caty  of  St  Louis,  and  Charles 
H.  Turpln.    Petition  dismissed. 

Tbla  is  an  original  proceeding  In  this  court, 
whereby  it  is  sought  to  prohibit  re^ondent 
Baaslenr  from  taking  further  steps  to  en- 
force a  Judgment  rendered  by  Mm  in  a  pro- 
ceeding to  contest  an  election,  wherein  re- 
spondent Turpln  herein  was  contestant  and 
relator  was  contestee,  pending  a  motion  for 
a  new  trial  In  such  proceeding.  The  petition 
for  our  writ  is  lengthy,  and  we  need  not 
take  up  space  in  setting  out  the  whole  of  it 
In  substance  it  recites  that  respondent  Leo 
S.  Bassieur  was  one  of  the  Judges  of  the 
drcuIt  Cburt  of  the  city  of  St  Louis,  presid- 
ing over  division  4  thereof ;  that  a  proceeding 
was  brought  therein  by  re^>ondent  Charles 
H.  Turpln  as  contestant  against  A.  W.  Pow- 
ers, relator  herein,  as  contestee,  t»  determine 
the  right  of  said  contestant,  as  against  said 
cimtestee,  to  the  office  of  constable  of  the 
Fourth  constabulary  district  of  the  city  of 
St  Louis;  that  said  contest  proceeding  was 
duly  submitted  to  respondent  Bassieur  on 
July  17,  1916,  and  after  having  heard  all 
the  evidence  therein  respondent  Bassieur  did 
on  the  4th  of  August  enter  Judgment  in 
fai^or  of  contestant,  against  relator,  ousting 
him;  that  on  the  6th  day  of  August,  1915, 
relator  filed  a  motion  for  a  new  trial  of  said 
cause,  but  that  pending  said  motion  for  a 
new  trial,  and  prior  to  any  ruling  thereon, 
respondent  Lee  S.  Rasslenr  caused  to  be  serv- 
ed upon  relator  a  copy  of  said  Judgment, 
and  caused  demand  to  ba  made  on  said  re> 
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lator  tbat  he  Immediacy  vacste  the  office 
of  constable  of  the  Fourth  district  aforesaid, 
and  tnm  over  all  books,  papers,  and  records 
pertaining  to  the  office  of  constable  aforesaid 
to  respondent  Turpln;  and  that  respoodent 
Bassleur  has  threatened  and  was  at  the  time 
threatening  to  cause  relator  to  be  forcibly 
r»uoTed  from  the  office  of  constable  of  the 
said  Fourth  district  and  was  threatening  and 
Intending  to  make,  and  was  about  to  make, 
other  and  further  orders,  and  to  Issue  at- 
tachments and  process  designed  to  further 
Interfere  with  and  molest  relator  In  his  pos- 
8essl(»i  of  the  books,  records,  papers,  proper- 
ty, and  effects  pertaining  to  the  said  office 
of  constable,  and  that  all  of  said  acts  and 
conduct  and  orders  of  respondent  Rassleur 
were  each  and  every  one  premature  and  Il- 
legal, and  without  lawful  warrant  and  au- 
thority, for  that  no  final  Judgment  had  been 
rendered  In  said  election  contest,  and  the 
rights  of  the  parties  therein  bad  not  been 
finally  determined  In  the  court  of  original 
]urlsdlctl<Hi. 

This  la  In  substance  the  allegations  of  the 
petition  for  our  writ  of  prohibition,  in  so 
f&T  as  said  allegations  refer  to  Judge  Ras- 
sieur's  acta  In  the  premises.  The  contestant 
in  the  Section  proceeding  before  Judge  Ras- 
deur,  one  CSiarles  H.  Toipln,  was  aUo  made 
a  respondent  In  the  Instant  action.  Other 
all^atlons  are  made  In  the  petition  for  our 
writ,  setting  out  his  alleged  offidons  inter- 
meddling with  the  office  of  constable  afore- 
said, and  with  the  papers,  books,  and  flies 
pertaining  to  said  office ;  but  since  they  but 
f<^ow  in  sequence  and  substance  the  allega- 
tions made  as  to  the  alleged  acts  of  respond- 
ent Rasslenr  (except  In  Turpln's  attitude 
touching  a  certain  motion  to  quash,  herein- 
after referred  to),  we  do  tot  think  we  need 
cumber  the  books  with  them.  The  prayer  of 
relator's  petition  for  our  writ  will  be  found 
set  out  in  our  discussion  of  the  case. 

We  may  say,  in  passing,  that  our  prelimi- 
nary writ  herein  was  Issued  without  notice; 
allegations  meet  for  such  action  baring  been 
made  In  rdator's  petition  for  the  writ.  This 
action  la  smartly  attacked  as  an  Infringement 
of  our  own  rule  No.  34  (160  S.  W.  xll).  Since 
this  rule  goes  to  our  discretion,  and  was  de- 
signed largely  for  our  convenience  in  the  Is- 
suance of  original  writs,  and  since  this  rule 
contains  a  saving  clause,  properly  met  In  our 
opinion  by  the  allegations  of  the  petition 
when  the  writ  was  applied  for,  and  Issued, 
It  is  a  llttte  difficult  to  see  how  the  fact  of 
issuance  without  notice  could  ever  be  a  valid 
ground  of  quashal,  short  of  downright  fraud 
upon  the  court,  we  may  as  well,  with  this 
explanation,  let  this  phase  'of  the  case  drqp 
out  at  view.  For  reasons  which  will  appear 
In  our  <9inion  we  need  not  set  forth  any  fur- 
ther facts  in  our  statement,  as  all  points  nec- 
easaijr  to  aa  uaderatanding  of  tha  tioadu- 


slons  we  reach  wUl  be  ftnmd  set  oat  in  our 
dlscuaslcn  of  the  case. 

Thomas  ▲.  Dwyer,  Ernest  A.  Green,  and 
Holland,  Rutledge  A  Leshly,  all  of  St.  Louis, 
for  relator.  George  B.  Webster,  ot  St  Louis, 
for  respondents. 

FARIS,  J.  (after  stating  the  facts  as 
aboT^.  L  13iere  are  before  us,  composing 
the  whole  of  the  pleadings  In  this  case:  (a) 
The  petltlcm  of  relator,  praying  that  our  pre- 
liminary rule  Issue ;  (b)  our  preliminary  rule, 
which  follows  the  prayer  of  the  petition  as 
to  the  acts  temporarily  prohibited  by  us; 
(c)  a  "motion  to  recall  and  quash  the  prelim- 
inary rule,"  which  motion  was  filed  by  re- 
spondentt  on  the  8th  day  of  September,  1915; 
and  (d)  the  separate  returns  of  respondents 
herein,  fiied  by  them  on  the  4th  and  11th 
days  of  October,  1915,  respectively.  That  is 
all.  Respcmdent  Turpln  avers  in  his  return 
that  he  "saves  to  himself  the  benefit  of  his 
motion  heretofore  filed  herein  to  recall  and 
quash  the  preliminary  rule."  Respondent 
Rassleur  makes  his  separate  return  long  sub- 
sequent to  Joining  In  the  said  motion  to  re- 
call and  quash,  and  without  in  any  wise  re- 
ferring to  that  motion.  Turpln,  though  aver- 
ring that  he  has  not  by  his  return  waived 
any  grounds  of  quashal  urged  in  the  said 
motion  theretofore  filed,  does  not  In  his  re- 
turn set  forth  or  even  refer  to  any  matters 
meet  for  quashal,  as  (and  which  were)  alleg- 
ed tn  the  motion  to  quash.  Tbe  return  of 
Turpln,  after  admitting  conventional  matters 
as  alleged  by  relator,  down  to  the  rendition 
of  the  Judgment,  denies  that  resp<mdent  Ras- 
sleur did  any  act  whatever  toward  enforcing 
the  Judgment  rendered  in  tbe  case  pending 
the  motion  for  a  new  trial  therein,  but  avers 
the  fact  to  be  that  respondent  Bassler  imme- 
diately left  the  state  utx>n  his  vacation,  with- 
out taking  any  further  steps  or  doing  any 
further  acts  In  the  case,  and  that  he  did  not 
return  till  some  time  In  September,  1915. 
Turpln  denies  that  he  himself  did  any  act 
or  meddled  officiously  in  the  premises. 

[1,  2]  Parenthetically,  we  may  say  that  we 
are  pretty  clear  that  Turpln's  acts  done  In 
the  premises,  and  when  disconnected  from 
those  of  Rassleur,  could  not  confer  Jurisdic- 
tion In  us  to  prohibit  Tnnrin.  For,  while  we 
are  not  called  on  to  rule  upon  the  question 
whether  Turpln  Is  a  necessary  party  In  an 
original  proceeding  by  prohibition.  It  would 
seem  be  is  not  This  for  the  reason  that  the 
writ  runs  from  a  court  of  superior  to  a  court 
of  Inferior  Jurisdiction  solely  to  prevent  the 
Inferior  court  from  assuming  a  Jurisdiction 
it  has  not  or  from  exceedino  a  Jurisdiction  It 
has.  In  short  to  curb  acts  of  an  Inferior 
court  which,  being  in  excess  of  Jurisdiction, 
are  ipso  facto  void.  The  right  of  Turpln  to 
be  a  necessary  party  must  be  bottomed  upon 
some  such  assumption  that  his  vested  rights 
are  being  affected  by  the  action  and  that  for 
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this  he  1b  entitled  to  be  present  when  sach 
rights  are  dealt  with.  Conld  Tarpin,  or  any 
other  private  and  unofficial  litigant  In  an 
action  which  is  halted  by  our  writ  of  prohi- 
bition, for  that  such  action  is  being  maintain- 
ed In  a  manner  which  makes  it  void,  or  by 
a  court  which  has  no  authority  over  it,  have 
any  rights  or  interests  in  such  said  action 
whlc*  we  would  be  bound  to  respect  in  law? 
We  think  not,  and  the  better  view  seems  to 
be  that  the  judge  or  the  tribunal  alone  whose 
action  Is  sought  to  be  baited  and  annulled  is 
ordinarily  the  only  necessary  party  defend- 
ant in  an  action  in  prohibition.  32  Cyc.  626 ; 
Connecticut,  etc.,  Railroad  Co.  ▼.  Franklin 
Co.  Com'rs,  127  Mass.  GO,  34  Am.  Rep.  338; 
St.  Louis,  K.  &  S.  Ry.  Co.  v.  Wear,  135  Mo. 
230,  36  S.  W.  357,  658,  33  li.  R.  A.  341.  That 
tile  party  litigant  whose  action  it  is  souglit 
to  halt  1b  a  permissible  party,  no  one,  of 
course,  doubts.  But  we  say  so  much  for  the 
purpose  of  making  clear  that  Turpln  cannot 
dominate  the  pleadings;  that  his  position 
taken  in  his  return  is  to  be  disregarded  if  it 
conflict  with  that  of  the  judge  whose  acts  are 
sought  to  be  prohibited.  The  rule  as  to  Tur- 
pln, and  mere  private  parties  standing  in 
like  attitude  as  he,  in  a  prohibition  suit,  is 
that  ordinarily  they  are  not  even  required  to 
make  a  return  upon  which  Issue  is  joined; 
they  may  adopt  the  return  of  the  court,  but 
may  not  be  required  to  do  bo.  32  Cyc.  629; 
Dnyton  v.  Paine,  13  MJnn.  493  (Gil.  454). 

Respondent  Rassieur  in  his  return  makes 
no  manner  of  reference  to  the  theretofore 
filed  and  pending  motion  to  recall  and  quash 
our  preliminary  writ.  He  avers  in  his  re- 
turn, which  he  verifies,  that  he,  as  judge  of 
the  circuit  court,  rendered  Judgment  in  man- 
ner and  form  as  averred  by  relator,  and  that 
said  judgment  is  the  usual  statutory  judg- 
ment in  an  election  contest  case,  but  that  he 
left  the  state  immediately  thereafter  and  took 
no  further  action  in  the  case  whatever ;  that 
be  did  not  return  to  the  state  till  Septem- 
ber 9th,  and  be  specifically  denies  the  allega- 
tions that  he  took  such  further  or  any  fur- 
ther action  as  pleaded  by  the  relator.  When 
the  preliminary  rule  was  granted,  relator 
filed  affidavits  showing  divers  acts  on  the 
part  of  respondent  Turpin,  tending  to  show 
that  he  was  officiously  intermeddling,  but 
none  whatever  touching  any  act  on  the  part 
of  respondent  Rassieur,  showing  any  pro- 
ceedings by  him  contradicting  the  facts  said 
Rassieur  sets  up  in  his  return.  Lodged  with 
our  clerk  here  are  certain  affidavits  which 
support  the  version  of  the  facts  as  averred 
in  said  Rassleur's  return. 

Speciflcally  the  legal  object  sought  to  be 
attained  by  relator  is  to  be  gathered  from 
the  prayer  of  his  petition,  which  petition  in 
Its  averments  Justifies  no  other  or  further  re- 
lief than  that  he  .  prays  for.  This  prayer 
reads  thus: 

"Wherefore  your  relator,  employinz  the  aid 
of  this  honorable  court,  prays  to  be  reUeved,  and 


that  he  may  have  the  state's  writ  of  prohibition, 
directed  to  said  Leo  S.  Rassieur,  judge  of  the 
circuit  court,  city  of  St.  Louis,  and  to  the  said 
Charles  H.  Turpin,  to  prohibit  blm  and  them 
from  in  any  manner  interfering  with  rdator's 
poeseasion  and  occupancy  of  the  office  of  con- 
stable of  the  Fourth  district  of  the  city  of  St 
liouis,  i>ending  action  upon  the  motion  for  new 
trial  heretofore  filed  by  relator,  and  pending  the 
disposition  of  this  case  on  appeal,  and  further 
prohibiting  the  said  respondents  from  attempt- 
mg  in  any  wise  to  secure  possession  from  relator 
of  the  office  of  constable  of  the  Fourth  district 
within  and  for  the  city  of  St.  Louis  until  final 
action  has  been  taken  by  this  honorable  court 
in  said  election  contest. 

[S-S]  Upon  this  state  of  the  record  what 
Issues  are  before  us?  It  is  plain  that  no  is- 
sue of  law  is  raised.  Such  issues  are  raised 
here  in  an  original  proceeding  in  prolilbi- 
tlon,  either  by  a  demurrer  of  respondMit  to 
the  petition  (State  ex  rel.  y.  Sheppard,  192 
Mo.  497,  91  S.  W.  477),  or  by  a  motion  to 
quash  the  writ,  which  latter  motion  ordi- 
narily goes  also  to  the  goodness  of  the  peti- 
tion. Both  a  demurrer  to  the  petition  and 
a  motion  to  quash  the  writ  are  attacks  upon 
the  petition,  and  admit  all  of  the  facts  there- 
in which  are  well  pleaded.  If  the  return  is 
insufficient,  and  states  no  facts  which  as 
matters  of  law  preclude  the  relief  prayed  for 
in  the  petition,  a  demurrer  to  the  return 
(Vitt  V.  Ow«is,  42  Mo.  612),  or  a  demurrer 
to  the  writ,  it  seems  (State  ex  reL  r.  Lubke, 
29  Ma  App.  loc.  dt  558),  or  a  motion  to 
quash  the  return  (State  ex  leL  v.  EXkln,  130 
Mo.  90,  30  S.  W.  833,  81  S.  W.  M)37;  32  Cyc. 
929),  or  a  motion  for  jadgmait  on  the  plead- 
ing (State  ex  leL  American,  etc.,  Oo.  v.  Shields, 
237  Mo.  329,  141  S.  W.  685),  or  even  a  mo- 
tion for  the  writ  (In  re  Coopor,  143  U.  S.  472. 
12  Sup;  Ct.  463,  36  L.  Ed.  232),  have  been 
held  to  raise  an  issue  of  law  upon  the  suf- 
ficiency as  a  matter  of  law  of  the  facts  set 
out  in  the  return.  State  ex  reL  v.  Elkins, 
130  Mo.  90.  30  S.  W.  333,  31  S.  W.  1037; 
Wand  V.  Ryan,  166  Mo.  646,  65  S.  W.  1025. 
But  here  the  sole  relief  asked  for,  and  the 
sole  ground  on  which  the  prayer  for  reUef  is 
bottomed,  is  that  Judge  Rassieur  was  at- 
tempting to  put  bis  Judgment  In  force  pend- 
ing a  motion  for  a  new  trial.  Judge  Ras- 
sieur denies  this  speclflally.  No  evidence 
pro  or  con  is  offered;  no  agreed  facta  are  be- 
fore us.  Wo  do  not  know  and  cannot  find 
out  from  this  record  whether  Judge  Ras- 
sieur was  or  was  not  doing  the  acts  com- 
plained of.  So  the  matter  of  whether,  If 
Judge  Rassieur  were  doing  the  things  be  is 
charged  with  doing,  he  would  have  a  right 
or  not  in  law  to  do  th&n,  becomes  a  bald 
moot  question.  We  can  render  no  judgment 
on  such  a  record. 

II.  It  will  be  seen  that  the  sole  matter 
complained  of  in  the  petition  for  prohibi- 
tion Is  the  alleged  acts  of  Judge  Rassieur 
in  attempting  to  enforce  the  judgment  he  had 
rendered  in  the  election  contest  proceeding, 
pending  a  motion  for  a  new  trial.  The  rlght- 
flilneaa  of  Judge  Baasleai't  acti<minthla  be- 
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Iialf  la  properly  raised  by  the  motion  at  re- 
spondent to  recall  and  quash  onr  prtiimlnary 
writ,  and  the  motion  to  qnash  admits  the 
fact  that  he  was  doing)  all  the  petition 
charged  blm  with  doing.  Bat  for  the  fact 
that  reqxHidenta  pleaded  oy«t,  by  subse- 
qaently  filing  retoms  In  which  they  ralaed 
Issnes  s(dely  of  fact,  and  denied  what  they 
had  before  by  their  motion  to  quash  In  le- 
gal effect  admitted,  we  oonld  have  deter- 
mined this,  the  only  tangible  issne  of  law 
erer  raised  In  the  case,  to  wit,  that  of  the 
applicability  vel  nan  to  the  facts  here  at 
section  4  of  the  act  of  March  81,  1899,  en- 
titled "An  act  to  provide  for  the  contest  of 
electl<m  of  Judge  of  the  circuit  court."  Laws 
of  Ma  1809,  p.  202.  This  section  has  been 
carried  forward  into  the  rsTlslon  of  1900, 
and  now  appears  as  section  6060  of  the  Be- 
vised  Statutes  of  1909.  Authority  to  so  cai^ 
ry  forward  said  section  4  and  the  three  other 
sections  at  the  abore-entltled  act  was  c<m- 
ferred  npon  the  conunlttee  on  leTlslon  by 
virtue  of  section  8086,  B.  S.  1909,  and  other 
sections  preceding  and  following  the  section 
last  above. 

[I]  Dealing  with  a  somewhat  analogous 
sltatatlon  as  to  ideadlngs  in  the  case  of  State 
ex  rel.  v.  Bright,  224  Ma  loc.  dt  523,  128  S. 
W.  10G9,  1S5  Am.  St  Bep.  662,  20  Ann.  Oaa. 
955,  whidi  was  an  original  proceeding  In 
prohibition,  we  said : 

**A  return  is  in  the  natnre  of  an  answer,  and 
a  demurrer  and  answer  cannot  both  stand  at  the 
tame  time,  where  they  both  cover  the  entire  case. 
The  rule  is  well  stated  in  6  Eney.  Pi.  &  Prac. 
382,  thns:  'A  party  may  demur  to  one  part  of 
a  declaration,  petition,  or  complaint,  and  plead 
or  answer  to  another;  but  be  cannot  demur 
and  plead  or  answer  at  the  same  time  to  the 
same  part  of  the  pleading.  There  cannot  be  an 
issne  of  law  and  of  fact  to  the  same  pleading, 
or  part  of  a  pleading,  at  the  same  time.  Thus, 
there  cannot  be  a  general  demurrer  and  a  plea 
or  answer  to  the  whole  declaration  or  complaint 
at  the  same  time,  nor  to  the  same  count,  or 
paragraph,  except  where  the  matters  therein 
statwl  are  divisible  in  their  nature,  and  a  part 
of  the  count  or  paragraph  is  good  and  a  part 
bad;  where  this  is  the  case,  defendant  may 
plead  to  the  former  and  demur  to  Ae  latter.' 
The  auth(v  has  collated  the  authorities  from  the 
different  states,  and  we  will  not  repeat  the  cita- 
tion here.  It  is  a  rule  too  well  established  to 
need  citation  of  authority  that  if  a  party  de- 
murs, and  then  afterward  answers,  be  Is  deemed 
to  have  withdrawn,  waived,  or  abandoned  his 
demnner.  By  analogy,  the  converse  should  be 
true;  that  is,  if  a  party  has  answered,  and  aft- 
erward demurs^  he  should  be  deemed  as  having 
withdrawn,  waived,  or  abandoned  his  answer." 

In  the  last  analysis  the  case  la  here  at 
issue  upon  a  controverted  question  of  fact, 
with  no  evidence  upon  which  to  resolve  such 
question.  In  a  somewhat  similar  situation 
the  Supreme  Court  of  California  dismissed 
the  petition  in  a  proceeding  therein  by  prohlr 
bltlon.  Cariaga  v.  Dryden,  80  Gal.  244.  It 
Is  difficult  to  find  fault  with  their  action. 

Let  the  petition  herdn  be  dismissed.  All 
concur,  exc^it  GRAVES,  BLAIIt,  and  KE- 
VELLB,  JJ.,  who  dissent. 


WICHITA  FILM  &  SUPPLY  00.  t.  TALD 
et  aL    (Na  1660l) 

(Springfidd   Conrt  of  Appeals.     Missouri 

March  11,  1016.     Behearing  Denied 

April  3,  1916.) 

COBPOBATIONS  «=9642(1)— FoBEIGN  COKPOBA- 

TiowB— "Doing  Business"  in  the  State. 
A  foreign  corporation  which  had  not  com- 
pHed  with  Rev.  St  1909,  SS  3037-3041,  relating 
to  doing  business  within  tibe  state,  entered  into 
a  contract  with  residents  to  supply  performers 
for  a  Chautauqua  course,  which  was  to  be  car- 
ried on  a  week.  The  corporation  advertised 
that  the  Ghantauqna  was  a  permanoit  affair,  and 
that  it  would  be  continued  ia  the  following  year, 
and  its  agent  sold  tickets  and  collected  the  pro- 
ceeds for  admissions  to  the  Chautauqua.  Held, 
that  the  corporation  was  doing  business  within 
the  state,  the  exprestdoo  "doing  business"  being 
equivalent  to  conducting  or  managing  bnainess, 
and  so  could  not  sue  on  contracts  made  in  con- 
nection with  such  Chautauqua  course,  not  hav- 
ing complied  with  the  statutes  (citing  Words 
and  Phrases). 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2520,  2521 ;  Dec.  Dig.  «=>642a) J 

Appeal  from  Circuit  Court,  Jasper  County, 
Frank  L.  Forlow,  Special  Judge. 

Action  by  the  ^^chita  Film  &  Supply  Com- 
pany against  F.  L.  Tale  and  othera  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Haywood  Scott,  of  Joplln,  and  F.  M.  Cum- 
mlngs,  of  Kansas  City,  for  appellants.  C  H. 
Montgomery,  of  Joplln,  and  William  Keith, 
of  Wichita,  Kan.,  for  respondent 


FARRINGTON,  J.  The  plaintiff,  a,  Kan- 
sas corporation  organized  for  pecuniary  prof- 
It  brought  suit  against  15  individual  citizens 
of  Joplln,  Mo.,  and  recovered  a  Judgment  for 
the  sum  of  ^1,417,  from  which  the  defendants 
appeal. 

A  number  of  grounds  are  raised  by  the  ap- 
pellants in  their  brief  which  they  urge  as 
reversible  error.  The  record  before  us  is 
voluminous,  covering  the  various  phases  pre- 
sented to  the  trial  court  However,  as  we 
find  one  of  the  contentions  of  the  appellants 
obviously  well  taken,  which  clearly  disposes 
of  the  case,  we  will  set  forth  only  such  of 
the  tacts  as  will  Indicate  the  ruling  of  this 
court 

The  undisputed  fticts  go  to  show  that  the 
plaintiff  is  a  Kansas  consoratlon  organized 
for  pecuniary  profit;  that  its  business,  ac- 
cording to  its  charter.  Is  to  purchase  and  de- 
liver films,  moving  picture  machines,  sui>- 
pUes,  etc.,  for  theaters  of  various  kinds,  and 
to  manage  and  control  theaters,  and  to  do  a 
general  moving  picture  and  theater  business ; 
that,  acting  under  its  charter,  in  furtherance 
of  Its  business,  it  engaged  in  the  business  of 
furnishing,  establishing,  and  conducting  pub- 
lic entertainments  commonly  called  "Chau- 
tauquas";  that  on  the  12th  day  of  Novem- 
ber, 1912,  Its  authorized  agent  came  to  Jop>- 
lln,  Mo.,  and  promoted  a  Chautauqua  to  be 
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held  the  following  gammer;  that  plaintiff 
througth  thla  agent,  who  the  eTldence  clearly 
shows  was  authorized  to  act  for  plaintiff, 
entered  Into  a  cwitract  with  the  defendants 
wherein  the  plaintiff  agreed  to  "eBtablish 
and  conduct  a  CSiautanqna  In  or  near  the 
town  of  Joplln,  state  of  Missouri,  during  the 
season  of  1913,"  and  undertook  "to  furnish 
said  Chautauqua  complete  with  all  talent  for 
the  program,  all  local  and  general  advertis- 
ing material,  and  a  large  auditorium  tent 
with  seats  and  equipment,"  and  assume  all 
financial  responsibility  of  said  assembly.  It 
agreed  that  the  caiautauqaa  would  extend 
over  a  period  of  not  less  than  seven  days, 
with  at  least  two  sessions  a  day,  afternoon 
and  evening.  In  consideration  that  the 
plalntlfl  establish  and  conduct  the  said  Chau- 
tauqua the  defendants  agreed  to  accept  650 
season  tickets  to  said  Chantauqua  and  to 
pay  for  said  season  tickets  before  the  open- 
ing of  the  Chautauqua  at  the  rate  of  HQ  per 
ticket  by  placing  the  sum  of  $1,300  to  the 
credit  of  the  plaintiff  in  a  Joplln  bank  prior 
to  the  opening;  day  of  the  Chautauqua,  with 
the  understanding  that  said  bank  would  pay 
over  said  $1,300  to  plaintiff  as  follows :  $700 
on  the  evening  day,  and  $100  on  each  suc- 
ceeding day  thereof.  It  was  further  agreed 
that  the  defendants  would  share  50  per  cent 
of  the  proceeds  from  the  sale  of  any  season 
tickets  up  to  noon  on  the  opening  day  over 
and  above  the  650  heretofore  mentioned. 
The  gate  receipts  were  to  go  to  the  plaintiff. 
The  evidence  further  shows  that  misunder- 
standings arose  between  plaintiff  and  the  de- 
fendants shortly  before  the  Chautauqua  was 
to  be  held,  but  probably  after  the  talent  had 
been  engaged  by  the  plaintiff.  The  sale  of 
season  tickets  by  defendants  brought  in  but 
$525.  A  day  or  so  before  the  Chautauqua 
was  to  open  the  plaintiff  sent  its  r^resentja- 
tive  to  Joplln  to  be  there  and  to  receive  the 
first  installment  of  $700,  when  there  occur- 
red a  complete  break  between  plaintiff  and 
defendants,  and  at  a  meeting  the  representa- 
tive of  the  plaintiff  was  offered  the  sum  of 
$525  as  a  full  release  to  the  defendants  of 
any  obligation  owing  from  them  to  plaintiff 
under  the  terms  of  the  contract  This  was 
declined,  and  the  plaintiff  went  ahead  and 
conducted  the  Chautauqua.  There  is  much 
space  consumed  in  the  record  concerning  the 
ability  of  the  talent  furnished,  the  plaintiff 
attempting  to  show  that  It  was  up  to  the 
average  ordinarily  furnished  at  Cbautauquas, 
and  the  defendants  by  their  witnesses  con- 
tending that  the  performances  were  little,  if 
any,  above  that  ordinarily  seen  at  five  cent 
vaudeville  theaters.  The  plaintiff's  petition 
was  based  on  the  contract,  alleging  full  per- 
formance and  praying  Judgment  against  the 
defendants  for  the  fall  sum  of  $1,300,  togeth- 
er with  Interest 

The  answer,  among  other  things,  states 
that  plaintiff  was,  at  all  times  mentioned  in 
the  petition,  a  corporation  organized  under 


the  general  statates  of  Kansas;  that  on  the 
8th  day  of  August,  1013,  it  commenced  doing 
business  in  Joplln  in  this  atate  by  way  of 
selling  admission  tldcets  and  season  tlcket» 
to  the  general  pabllc  and  patting  on  a  show, 
and  continued  to  do  so,  olnlmlng  to  be  carry- 
ing ont  the  terms  of  the  agreement  mention- 
ed in  the  petition;  that  it  went  from  Joplln 
to  Pierce  City  In  this  state  and  engaged  in 
the  same  Une  of  business;  and  that  neither 
prior  to  the  signing  of  the  contract  nor  be- 
fore filing  this  suit,  nor  since,  has  the  plain- 
tiff complied  with  sections  3(^  to  3041,  in- 
clusive, of  the  Revised  Statates  of  Missouri, 
1909,  relating  to  the  requirements  of  foreign 
corporations  doing  business  in  fiOssourl,  and 
avers  that  the  plaintiff  had  failed  to  perform 
the  requirements  prescribed  in  said  sections, 
and  was  not  authorized  as  a  corporation  to 
do  business  in  this  state,  and  prayed  that 
the  defendants  be  discharged. 

The  plaintiff  in  its  reply  admitted  that  it 
had  not  maintained  a  public  office  in  Mis- 
souri, that  it  had  not  compiled  with  the  sec- 
tions of  the  statutes  pleaded  in  the  answer, 
and  alleges  that  it  neither  carried  on,  nor 
proposed  to  carry  on,  or  conduct,  any  busi- 
ness in  the  state  of  Missouri  of  a  permanent 
nature,  sadi  as  is  contemplated  by  the  above- 
mentioned  sections  of  the  statates:  that  the 
performers  and  lecturers,  who  merely  gave 
temporary  entertainment  not  to  exceed  a 
week  In  duration  in  any  one  place,  were 
brought  into  the  state  of  Missouri  by  the 
plaintiff  for  the  purpose  of  conducting  the 
Cbautauquas.  The  evidence  discloses  that 
the  plaintiff  made  arrangements  with  the  va- 
rious performers  and  lecturers  to  come  into- 
Mlssouri  from  other  states ;  that  it  erected  a 
tent  on  a  vacant  lot  In  the  dty  of  Joplln, 
employed  a  tldcet  seller,  and  managed  and 
conducted  the  Chautauqua  for  a  week;  and 
that  several  hundred  people  attended  and 
purchased  tickets  from  plaintiff's  ticket  sell- 
er. Evidence  introduced  by  the  plaintiff  dis- 
closed that  it  intended  to  make  the  giving  of' 
Cbautauquas  in  Joplln,  Mo.,  a  i>ermanent 
business.  This  Is  shown  by  an  advertisement 
placed  In  one  of  the  daily  newspapers  at  Jop- 
lln by  the  plaintiff  and  introduced  in  evidence 
by  the  plaintiff,  a>  part  of  which  is  as  fol- 
lows: 

"A  Permanent  Affair. 

"The  Wichita  Bureau  is  a  permanently  organ- 
ized company  which  will  not  go  out  of  boainess 
with  the  passing  of  the  present  season.  It  ex- 
pects to  have  dealings  with  this  community 
again.  Another  season  will  find  its  advertise- 
ments in  the  columns  of  this  newspaper  telling 
the  readers  of  other  coming  events  in  which  they 
will  be  interested.  The  C3nautauqua  soon  to  be 
given  is  being  planned  with  this  In  mind.  It 
will  establish  a  relationship  with  the  people  of 
Jopliu  that  will  mean  mote  than  the  mere  giv- 
ing of  one  week  of  entertainment  The  idea  of 
permanency  is  uppermost.  The  cost  of  prepar- 
ing for  the  1913  Chantanqna  woold  he  prohibi- 
tive were  it  not  for  the  reasonable  assurance 
that  this  community  will  ask  for  another  enter~ 
tainment  similar  in  nature  next  summer." 
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Tbat  ttie  plalntlfl  Intended  to  go  Into  tbe 
permanoit  busineBB  of  giving  Chautauquaa 
In  Jopltn  yearly  Is  also  disclosed  by  tbe  nn- 
dl^puted  testimony  of  some  five  or  six  wit- 
nesses Introdnced  by  ttie  defendants. 

The  question,  tberefore — decisive  of  this 
case — ^is  whether  the  plaintiff  was,  as  a  for- 
eign corporation,  engaged  in  doing  an  Intra- 
state business  for  pecuniary  TBSo&t  in  the 
state  of  Missouri  In  violation  of  tbe  Statutes 
referred  to,  and  Is  therefore  prohibited  from 
maintaining  a  suit  for  recovery  on  this  con- 
tract Onr  answer  to  this  question  Is  Id  the 
afflrmatiTe,  and  that  the  contract  entered 
into  and  here  relied  on  by  plaintlfF  evidenc- 
ed an  Intention  on  its  part  to  carry  on  an 
intrastate  bustaess  In  Missouri,  and  does  not 
evidence  that  what  plaintiff  did  was  an  iso- 
lated transaction.  "To  conduct"  Is  synony- 
mous with  "to  manage,"  "to  direct,"  "to 
carry  <xi,"  "to  do  business,"  as  will  be  found 
«n  consulting  the  leading  lexicographers,  and 
Words  and  Phrases.  By  the  terms  of  the 
contract,  therefore,  plaintiff  was  to  do  such 
business  as  Is  Incident  to  carrying  on  a  Chau- 
tauqua "In  or  near  the  town  of  JopUn,  state 
.  of  Missouri."  By  its  own  evidoice,  the  plain- 
tiff was  engaged  in  establishing  and  conduct- 
ing Chautauquas ;  that  was  its  business,  done 
for  the  purpose  of  making  a  profit  Seymour 
D^  Thompson  in  his  chapter  on  Foreign  CSor^ 
porations,  19  Cyc.  at  page  1280,  In  discussing 
this  question,  says : 

"  *  •  •  Under  a  sodnd  interpretation  of 
■Qch  statutes,  the  doing  of  bosiness  consistB  only 
of  carrying  on  tbe  operations  of  Its  trade  for 
the  making  of  profit." 

In  the  case  of  John  Deere  Plow  Co.  v.  Wy- 
land,  eo  Kan.  266,  76  Paa  loc.  dt  864,  2 
Ann.  Cas.  804,  the  court  In  dealing  with  the 
questicai  under  consideration,  used  this  lan- 
guage: 

"Althouiii  tbe  record  in  each  case  discloses 
bat  one  transaction  of  the  corporation,  that 
transaction  was  not  merely  incidental  or  casual. 
It  was  a  part  of  the  very  business  to  jperform 
which  the  corporation  existed.  It  did  distinctly 
indicate  a  purpose  on  the  part  of  the  corpora- 
tion to  engage  In  business  within  the  state,  and 
to  make  Kansas  a  part  of  its  field  of  operation, 
where  a  substantial  part  of  its  ordinary  traffic 
was  to  be  carried  on.  Therefore,  although  a 
single  act  it  constituted  a  doing  of  bnsiness  in 
the  state  within  the  -meaning  of  the  statute, 
while  several  acts  of  a  different  nature  might 
not  have  had  that  effect" 

In  the  case  of  St  Louis  Expanded  Metal 
Flr^roofing  Co.  v.  Bellharz  (Tex.  Civ.  App.) 
88  S.  W.  612,  it  is  held  that  a  contractor  in 
8t  Louis,  who  agreed  not  only  to  furnish 
the  material,  but  to  construct  a  building  In 
Texas,  furnishing  the  necessary  material  and 
labor,  was  engaged  in  Intrastate  business  in 
Texas. 

It  was  held  In  the  case  of  Butler  Bros. 
Shoe  Oo.  V.  United  States  Rubber  Company, 
156  Fed.  loc  clt  17,  84  C.  O.  A.  167,  that 
"interstate  commerce,"  is  not  necessarily  the 
sale  of  goods,  and  that  It  Includes  negotia- 
tions or  contracts  and  dealings  between  dti- 
sens  of  different  states  wbldi  contemplate 


and  cause  Importation  whether  it  be  of  goods, 
persons,  or  information. 

It  was  hdd  In  Gibbons  v.  Ogden,  9  Wheat 
1,  6  Li.  Ed.  23,  that  "commerce"  Indudes 
more  than  "traflJc"— "it  U  intercourse." 

In  the  case  before  us,  had  the  plaintiff 
merely  made  arrangements  as  a  Kansas  cor- 
poration to  import  the  lecturers  and  perform- 
ers to  Joplin  for  the  use  of  the  defendants, 
there  would  be  some  basis  fOr  the  plaintiff's 
contention  that  its  contract  and  conduct 
amounted  to  nothing  more  than  interstate 
commerce,  and  therefore  not  subject  to  the 
Missouri  corporation  laws.  But  here  we 
have  a  foreign  corporation,  not  only  Import- 
ing the  talent  but  coming  with  its  servants 
and  agents  and  a  tent  In  which  its  paid  per-  ' 
formers  were  to  entertain.  The  selling  of 
tickets  to  the  general  public,  in  other  words, 
exchanging  the  fruits  of  its  labor  In' organiz- 
ing a  Chautauqua  for  the  money  of  citizens 
of  Joplln,  was  a  Missouri  transaction.  So 
far  as  those  were  concerned  who  bought 
tickets  at  the  door,  that  transaction  or  that 
doing  of  business  was  certainly  in  the  state 
of  Missouri,  and  those  transactions  were  not 
Isolated,  nor  were  they  merely  Incidraital  to 
the  general  scheme,  but  were  a  carrying  out 
of  the  purpose  for  which  the  plaintiff  came 
Into  Missouri.  The  plaintiff  here  is  In  an 
attitude  similar  to  that  of  the  plaintiff  in 
the  case  of  Orr's  Adm'r  v.  Orr,  167  Ky.  570, 
168  S.  W.  767,  where  it  is  shown  that  the 
foreign  corporation  shipped  Its  goods  from 
Minnesota  to  Tennessee,  and  from  the  last- 
mentioned  state  made  distribution  through 
an  agent  and  It  was  held  that  the  interstate 
feature  of  the  transaction  ended  upon  the 
delivery  of  tbe  goods  to  the  agent  in  Ten- 
nessee, and  that  from  that  time  on  the  han- 
dling of  tbe  goods  was  doing  business  In 
Tennessee.  This  point  was  the  distinguish- 
ing feature  between  that  case  and  our  case 
of  J.  R.  Watklns  Medical  Co.  v.  Holloway, 
182  Mo.  App.  140,  168  S.  W.  290.  The  con- 
tract in  the  case  under  consideration  was 
made  in  Missouri,  and  was  to  be  wholly  and 
fully  performed  in  this  state  by  both  par- 
ties. 

It  was  said  in  the  case  of  Tri-State  Amuse- 
ment Co.  V.  Forest  Park  Highlands  Amuse- 
ment Co.,  192  Mo.  loc.  dt  422,  80  S.  W.  1020, 
4  L.  S.  A.  (N.  S.)  688,  111  Ain.  St  Bep.  fill, 
4  Ann.  Cas.  808,  that  the  purpose  of  our 
statutes  is  to  place  fordgn  corporations  on 
an  equality  with  domestic  corporations,  and 
to  Impose  the  same  burdens  upon  them  that 
domestic  corporations  have  to  bear.  To 
entitle  a  domestic  corporation  to  do  the  busi- 
ness the  plaintiff  was  doing.  It  must  have  be- 
come incorporated  and  paid  the  state  an  in- 
corp<n«itlon  tax,  and  to  be  placed  on  the  same 
fboting,  when  engaged  tn  the  same  business, 
a  foreign  corporation  must  do  the  same. 
Domestic  corporations  have  an  ofllce  and  of- 
ficers up<m  whom  services  of  process  may  be 
had  la  case  they  breach  their  contracts  in 
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doing  bnalness  In  Missouri,  and  so  Is. the  re- 
quirement as  to  foreign  corporations.  And 
It  Is  said  in  that  case  that  It  was  to  prevent 
the  happening  of  such  contingencies  that  the 
statutes  In  question  were  prlndpally  enacted. 

It  Is  held  in  the  case  of  Parke,  Davis  & 
Ga  V.  MuUett,  246  Mo.  loc.  dt  176,  149  8. 
W.  461,  that  the  regulation  of  foreign  cor- 
porations is  for  the  purpose  of  subjecting 
them  to  inspection,  so  that  their  condition 
might  be  known;  further,  that  there  be  a 
protection  to  the  public  in  subjecting  foreign 
corporations  doing  business  in  this  state  to 
the  Jurisdiction  of  the  courts  of  the  state, 
and  that  the  providing  of  revenue  is  merely 
incidental. 

The  entering  into  contracts  such  as  the 
one  under  consideration  is  an  unlawful  act, 
and  the  contract  is  void.  See  Tri-State 
Amusement  Co.  v.  Forest  Park  Biglilands 
Amusement  Co.,  192  Mo.  404,  90  S.  W.  1020, 
4  L.  B,  A.  (N.  S.)  688,  111  Am.  St.  Rep.  611, 
4  Ann.  Cas.  806,  which  involved  a  contract 
to  furnish  theatrical  exhibitions;  Amalga- 
mated Zinc  &  Lead  Co.  v.  Bay  State  Zinc 
Mining  Co.,  221  Mo.  loc.  dt  14.  120  S.  W. 
31,  23  U  B.  A.  (N.  S.)  492;  Parke,  Davis 
&  Co.  V.  Mullett,  246  Mo.  168,  149  S.  W.  461; 
Interstate  Amusement  Co.  v.  Albert,  128 
Tenn.  417,  161  S.  W.  488. 

The  contract  and  the  evidence  clearly  in- 
dicate that  the  plalntifl  was  engaged  at  Jop- 
lln  and  at  Pierce  City,  Ma,  in  the  business 
of  establishing  and  conducting  a  local  enter- 
prise, wherein  It  dealt  with  the  public  at 
large  In  charging  and  taking  money  for  the 
privilege  of  viewing  and  hearing  its  enter- 
tainment furnished  by  its  paid  performers. 
The  evidence  discloses  that  the  transaction 
was  not  Isolated,  temporary,  or  inddental, 
In  connection  with  the  plaintlCt's  business, 
but  was  a  carrying  on  and  a  furtherance  of 
its  business  of  giving  Chautauquas  for  profit, 
and  the  witnesses  for  the  defendants  cor- 
rolMrate  plalntlfCs  paid  advertisement  that 
it  had  come  to  Joplln  to  stay. 

The  cases  dted  by  plaintiff  heading  that 
the  right  of  a  foreign  corporation  to  sue  for 
its  property  located  In  a  state  In  which  it 
has  not  met  the  local  requirements  are  In- 
applicable here  because  the  suit  is  for  dam- 
ages for  breach  of  contract,  and  seeks  to 
recover  on  the  void  contract  entered  into. 
There  Is  no  claim  in  the  petition  that  the 
defendants  have  any  of  the  property  or  mon- 
ey the  title  to  which  is  in  the  plalntUf. 

The  DX>tton  of  the  plaintiff,  asking  to  have 
this  case  transferred  to  the  Supreme  Court 
on  the  ground  that  a  constitutional  question 
is  Involved,  is  denied,  as  the  validity  of  the 
act  pleaded  In  defendants!  answer  is  in  no 
way  questioned  by  either  sid&  As  was  said 
In  the  case  of  Hilgert  v.  Barber  Asphalt  Pav. 
Co..  173  Mo.  loc.  dt  326,  72  S.  W.  1072,  "Its 
construction  was  alone  invirfved."'  The  sec- 
tions of  the  statutes  Involved  In  the  deter- 


mination of  this  case  have  been  held  con- 
stitutional by  the  Supreme  Court  in  the  case 
of  Boeder  v.  Robertson,  202  Mo.  622,  100  8. 
W.  1086;  and  the  Supreme  Court  in  the 
case  of  State  v.  GampbeU,  214  Mo.  362,  113 
S.  W.  1081,  refused  to  entertain  Jurisdiction 
where  a  statute  was  attacked  as  unconstitu- 
tional when  It  had  previously  adjudicated 
the  questicm. 

It  necessarily  follows  teom  what  has  been 
said  that  the  Judgment  must  be  reversed; 
and  it  is  so  ordered. 

BOBEBTSON,  P.  J.,  and  STUBGIS,  J„ 
concur. 


BROWN  V.  CONNECTICDT  FIBE  INS.  CO. 
OF  HARTFORD,  CONN.    (No.  14091.) 

(St  Loub  Court  of  Appeals.    MissourL    March 

7,  1916.    Bebearing  Denied  March 

28,  1916.) 

1.  C0T7KTB   $=9114  —  AMENDMKNT  NTTNO   FBO 
TtTNO. 

Where  the  court  more  than  four  years  aft- 
er setting  aside  a  Terdict,  amended  its  record 
nunc  pro  tunc,  utilizing  as  a  basis  of  such  or- 
der a  memorandum  filed  by  the  judge  at  the 
time  of  setting  aside  the  verdict,  the  order  was 
invalid,  as  an  entry  nunc  pro  tunc  may  be 
made  only  upon  evidence  furnished  by  the  pa- 
pers and  files  in  the  case,  and  a  mere  memoran- 
dum filed  by  the  court  as  distinguished  from 
tiie  findings  of  fact  and  omclusious  of  law  re- 
quested under  the  statute,  is  not  recognized  by 
the  law  as  a  proper  basis  upon  which  to  predi- 
cate Buch  enti7. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  368;   Dee  Digi  «=»114.] 

2.  Insttbance  ^=3493  —  Amount  of  Dakaok 
TO  Propebty. 

In  an  action  on  a  policy  of  a  fire  insurance 
the  question  of  total  or  partial  loss  is  to  t>e  as- 
certained by  reference  to  the  present  condition 
of  the  building,  and  whether  it  has  lost  its  iden- 
tity and  specific  character  as  a  Building  ratiier 
than  the  use  to  which  it  might  be  put  after  be- 
ing repaired. 

[E3d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §g  1266-1268;  Dec.  Dig.  «=>483.] 

Appeal  from  Circuit  Court  St  Louis  Coun- 
ty; G.  A.  Wurdeman,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Bacbel  Brown  against  the  Connect- 
icut Eire  Insurance  Company  of  Hartford, 
Conn.  From  an  order  setting  aside  Judg- 
ment for  plaintiff  and  -granting  a  new  trial, 
plaintiff  appeals.    Reversed  and  remanded. 

A.  E.  L.  Gardner  and  B.  H.  Stevens,  both 
of  Clayton,  and  Chas.  E.  Morrow  and  Geo. 
E.  Booth,  both  of  St  Louis,  for  appellant 
Bernard  Greensfelder,  of  St  Louis,  and  Bates, 
Harding,  Edgerton  &  Bates,  of  Chicago,  IlL, 
for  respondent 

NOBTONI,  X  This  is  a  suit  on  a  poUcy 
of  fire  Insaranoe.  Plaintiff  prevailed  at  the 
trial  but  the  court  set  the  verdict  aside  on  de- 
fendant's motion.  It  is  from  this  order,  set- 
ting the  verdict  aside  and  granting  a  new 
trial  to  d^endant  that  plaintiff  prosecutes 
the  appeal. 
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[1]  By  the  provlsloos  of  tbe  policy  defend- 
ant Insured  plaintUTs  residence  to  an  amount 
not  exceeding  $2,500  against  loss  by  fire. 
There  was  $2,000  other  insurance  on  the 
property  or  a  total  of  $4,500  In  alL  The 
Jury  awarded  plaintiff  a  recovery  for  the 
fall  amount  of  the  policy,  together  with  In- 
terest, In  the  view  that  the  building  insured 
was  totally  destroyed  by  fire.  The  court  set 
this  verdict  aside  by  an  order  duly  entered  of 
record  December  23,  1912.  Subsequent  to 
the  adjournment  of  the  term.  Indeed  after  sev- 
eral other  terms  of  the  court  had  Intervened, 
and  more  than  three  years  subsequent  to  the 
order  setting  aside  the  verdict,  the  court 
amended  Its  record  nunc  pro  tunc  through 
utilizing  a  memorandum  filed  by  the  Judge 
at  the  time  of  setting  the  verdict  aside  as  a 
basis  for  such  nunc  pro  tunc  order.  Such  en- 
tries nunc  pro  tunc  in  this  Jurisdiction  may 
be  made  only  upon  evidence  furnished  by  the 
papers  and  files  in  the  cause  or  something  in 
the  record  or  In  the  minute  book  or  in  the 
Judge's  docket  as  a  basis  to  amend  by.  A 
mere  memorandum  or  written  opinion  filed  by 
the  trial  court,  as  distinguished  from  a  find- 
ing of  facts  and  conclusions  of  law  requested 
under  the  statute,  la  not  recognized  by  the 
law  as  a  proper  basis  on  which  to  predicate 
a  nunc  pro  tunc  entry.  The  Supreme  Court 
baa  settled  the  precise  question,  as  will  ap- 
pear by  reference  to  Missouri,  K.  &  B.  By. 
Ga  V.  Holschlag,  144  Mo.  253,  45  8.  W.  1101, 
66  Am.  St  Rep.  417,  and  It  is  therefore  unnec- 
essary to  treat  with  it  more  extensively.  The 
court  proceeded  without  authority  in  making 
the  nunc  pro  tunc  entry,  and  the  subject- 
matter  for  review  relates  alone  to  the  ac- 
tion in  setting  the  verdict  aside  because  of 
refusing  defendant's  Instruction. 

There  is  much  evidence  tending  to  prove 
that  plaintiff's  house  was  totally  destroyed 
by  fire,  and  that  Its  value  was  considerably 
in  excess  of  the  total  insurance,  and  there  is 
evidence,  too,  on  the  part  of  defendant  tend- 
ing to  show  the  loss  was  but  a  partial  one. 

[2]  Defendant  requested  the  following  in- 
struction touching  the  matter  of  a  partial 
loss  under  the  policy,  but  the  court  refused  it: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  dwelling  house 
which  was  the  subject  of  the  insurance  did  not, 
by  reason  of  the  fire  testified  to,  lose  its  identity 
as  a  dwelling  house  and  could,  after  said  fire,  be 
repaired  and  restored  and  placed  in  as  good  con- 
dition for  use  as  a  dwelling  house  as  before  the 
fire,  then  said  fire  did  not  result  la  a  total  loss 
within  the  meaning  of  section  i(f20  of  the  Re- 
vjsed  Statutes  of  Missouri,  and  the  amount 
v.1i!ch  plaintiff  is  entitled  to  recover  under  the 
policy  of  insurance  sued  on,  if  anything,  is  that 
proportion  of  the  amount  of  the  damages  which 
fon  believe  from  the  evidence  was  caused  by 
said  fire,  as  $2,600,  the  amount  insured  by  the 
policy  In  stdt,  bears  to  $4,500,  the  total  tusur- 
ance  covering  said  house  at  the  time  of  said  fire 
af  shown  by  the  evidence." 

It  appears  that  after  the  Jury  found  the 
Isane  for  plaintiff,  to  the  effect  that  the  build- 
ing was  totally    destroyed  by  fire,  the  court 


set  the  verdict  aside  because  It  erred  In  refus- 
ing defendant's  instruction  above  copied. 
Manifestly  this  instruction  was  properly  re- 
fused for  that  it  tells  the  Jury  that  if  the 
dwelling  house  did  not — 
"by  reason  of  the  fire,  •  •  •  lose  its  iden- 
tity as  a  dwelling  house  and  could,  after  said 
fire,  be  repaired  and  restored  and  placed  in  as 
good  condition  for  use  as  a  dwelling  house  as 
before  the  fire,  then  said  fire  did  not  result  in 
a  total  loss." 

The  Instruction  appears  to  proceed  In  the 
view  that  the  question  as  to  whether  the  loss 
Is  total  or  partial  is  to  be  ascertained  by 
an  Inquiry  as  to  whether  the  building  may  be 
restored  and  placed  in  as  good  condition  for 
use  as  a  dwelling  house  as  before  the  fire 
when  such  is  not  the  criterion.  A  policy  ot 
Insurance  against  fire,  as  here,  it  is  said.  Is 
upon  "a  building  as  such."  See  Nave  t. 
Ins.  Oa,  37  Mo.  430,  90  Am.  Dec.  894.  There- 
fore the  question  In  respect  of  a  total  or 
partial  loss  Is  to  be  ascertained  by  refer- 
ence to  the  condition  of  the  buUding  rather 
than  to  the  use  it  might  be  put  to  after  being 
patched  up.  Our  Supreme  Court,  in  O'Keefe 
V.  Ins.  Co.,  140  Mo.  558,  564,  41  S.  W.  922, 
923  [39  L.  R.  A.  810],  says: 

"By  a  total  loss  is  meant  that  the  building  has 
lost  its  identity  and  specific  character  as  a 
building  and  become  so  far  disintegrated  that 
it  cannot  be  properly  designated  as  a  building, 
although  some  part  of  it  may  remain  standing/' 

This  is  true,  too,  though  some  parts  of  the 
building  which  remain  standing  may  be  used 
in  rebuilding.  See  Stevens  v.  Norwich  Union 
Fire  Ins.  Coi,  120  Ma  App.  88,  101,  96  S. 
W.  684. 

The  court  properly  refused  the  Instruction 
above  set  forth  and  erred  In  setting  the  ver- 
dict aside  as  it  did. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
to  reinstate  the  verdict  and  enter  Judgment 
thereon.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


PBOOTOR  T.  OITY  OF  POPLAR  BLUFF. 
(Na  1450.) 

(Springfield  Court  of  Appeals.     Missouri 

March  11,  1916.    Renearing  Denied 

April  8,  1916.) 

1.  BvinENCB  ®=>471(11)— Matcebs  of  Opin- 
ion—hSbnsk  or  Touch. 

In  an  action  for  injuries  to  a  pedestrian 
who  stepped  from  a  raised  portion  of  a  walk 
and  received  a  fractured  hip  when  her  ankle 
turned  on  a  loosened  brick  protruding  up  from 
the  walkway,  where  there  was  evidence  that  the 
walkway  was  composed  of  loose  bricks  and 
Bdnd,  it  was  not  error  to  permit  the  plaintiff  to 
testify  that  she  stepped  on  a  brick,  although  it 
was  so  dark  that  she  could  not  see  it,  and  she 
testified  that  she  knew  it  was  a  brick  only  by 
the  sense  of  touch. 


[Ed.    Note.— For   other   cases,    see   Evidence, 

pnt  rMg.  §  2161;  Dec.  D-      "     — 

nesses,  Cent  Dig.  §  833.] 


Cent  Dip.  §  2161;  ^Dec,  Dig.  <8=»471(11)  i   Wit- 
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2.  Damaqxs  «=>158(7)  —  Pixadino  and 
Pboof. 

In  stiit  by  a  pedestrian  injured  through  de- 
fective sidewalk,  where  the  petition  alleged  the 
tacts  as  to  where  and  bow  her  limb  was  frac- 
tured, and  that  she  bad  used  crutches,  and  that 
her  injury  was  permanent,  plaintiff's  testimony 
as  to  the  shrinkage  of  her  Umb  was  admissible 
as  showing  a  resulting  condition  due  to  tiie  in- 
jury, which  naturally  resulted  therefrom. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  t  442;   Dec.  Dig.  i8=>158(7).] 

3.  Daicaoes  «=^158(1)— Pxbsonai.  Injwaa— 
Pleadiro  and  Pboof. 

If  a  condition  sought  to  be  shown  by  evi- 
dence as  to  personal  injuries  naturally  and  or- 
dinarily, though  not  necessarily,  results  from 
the  injuries  alleged,  proof  thereof  may  be  shown 
under  the  general  allegation. 

{Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §|  441,  443,  444;   Dec  Dig.  <S=>i58 

4.  Mttwioipai,  Cobporations  «=>759(2>— Dit- 
TT  TO  Maintain  Walks  —  Contboi.  of 
Walks. 

Bven  in  the  absence  of  formal  acceptance 
of  a  walk  by  the  city,  it  is  under  the  obligation 
to  keep  it  m  a  reasonably  safe  condition  be- 
cause of  recognizing  it  as  open  for  travel  and 
inviting  the  public  to  use  it,  and  such  acts  may 
be  shown  eiper  by  direct  or  circumstantial  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1596;  Dec.  Dig.  ^=> 
769(2).] 

5.  Municipal  Cobpobations  ^=>769(3)— Dit- 

T7    TO    MaINTAIR    WAUCS    —    CORTBOI.    OF 

Walks. 

Where  a  dty  established  grade  and  did 
some  work  on  a  street  and  placed  lines  thereon 
and  street  signs,  and  permitted  pedestrians  for 
years  to  use  a  portion  of  the  stree't  as  a  side- 
walk at  the  point  where  the  plaintiff  was  in- 
jured, there  was  such  control  of  the  street  as  to 
render  the  dty  liable  for  failure  properly  to 
maintain  the  walk. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  1587,  1598;  Dec. 
Dig.  «=»759(3).] 

6.  Municipal  Corporations  «=>7e8(3)— Du- 
ty TO  Maintain  Walks  —  Defectits 
Walks— EviDENCB—SiTPFiciENOT. 

Evidence  that  a  walk,  use  of  which  was  ac- 
quiesced in  by  the  city  for  a  number  of  years, 
was  composed  of  sand  and  loose  bricks  on  edge 
and  in  other  unusual  positions,  was  sufficient  to 
show  liability  of  the  dty  for  injuries  to  one 
who  stepped  on  a  loose  brick  and  fell. 

[Ed.  Note. — FV>r  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  1624;  Dec  Dig.  4=3 
768(3).] 

7.  Appeal  and  Ebbob  ^ssIOSOC^Habulbss 
Ebrob— Imjcatebial  Evidence. 

In  a  suit  against  a  dty  for  injuries  due  to 
a  defect  In  a  walk,  plaintiff^s  introduction  of  an 
ordinance  requiring  a  sidewalk  to  be  built  on 
another  street  was  harmless  error,  since  it  could 
have  added  nothing  to  the  plalntifTs  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4154;    Dec  Dig.  <3=3l050 

8.  Appeal  and  Error  «=3l066— Instructiohs 
— Curb  of  Errop.. 

In  an  action  for  injuries  due  to  a  defec- 
tive  walk,  an  instruction  allowing  a  finding 
that  bricks  protruded  three  inches  above  the  sur- 
face is  not  erroneous,  though  unwarranted  by 
the  evidence,  where  it  required  a  finding  that 
the  walk  was  dangerous,  and  that  such  condi- 


tion was,  or  by  ordinary  care  could  have  been, 
known  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;  Dec  Dig.  «=3l066; 
Trial.  Cent  Dig.  t  S5S.] 

Appeal  from  Circuit  Court,  Batler  County; 
J.  P.  Foard,  Judge. 

Action  by  Annie  A,  Proctor  against  the 
City  of  Poplar  Bluff.  Judgment  for  plaln- 
tiff,  and  defendant  appeal&    Affirmed. 

N.  C.  Whaley,  Sbeppard  &  Sbeppard,  and 
Leslie  C.  Green,  all  of  Poplar  Bluff,  for  ap- 
pellant Abington  &  PlilIUps,  of  Poplar 
Bluff,  f (V  respondent. 

FABEINGTON,  J.  The  plaintiff  recov- 
ered judgment  against  the  defendant  (appel- 
lant) for  damages  sustained  by  her  which 
she  alleged  were  occasioned  by  reason  of  the 
negligence  of  the  dty  In  failing  to  keep  a 
sidewalk  in  a  reasonably  safe  condition  for 
the  use  of  pedestrians,  in  that  it  allowed, 
for  many  months  prior  to  the  date  of  plaln^ 
tiff's  injury,  bricks  and  brickbats,  some  of 
which  were  entirely,  and  others  of  which 
were  only  partly,  Imbedded  to  the  earth — 
some  on  their  sides,  some  with  their  sharp 
edges  up,  and  others  with  their  pointed  cor- 
ners exposed  and  extending  perpendicularly 
above  the  surface  of  the  ground  at  distances 
varying  in  height  from  1  to  4  inches — to  re- 
main immediately  imder  a  step-off  in  the 
street  at  and  along  that  part  of  the  street 
used  by  pedestrians  as  a  walkway,  that  the 
same  had  been  in  that  condition  more  than 
12  months  prior  to  the  date  of  the  Injury, 
and  that  the  servants  and  agents  of  the  dty 
knew  or  by  the  exercise  of  ordinaiy  care 
could  have  known  of  the  defective  and  dan- 
gerous condition  of  said  walkway. 

The  evidence  shows  that  plaintiff,  who, 
with  her  daughter,  left  her  home  in  the  east- 
em  i>art  of  Poplar  Bluff  (which  is  that  part 
of  the  dty  lying  east  of  Black  river)  after 
dark,  was  walking  to  a  church  on  the  west 
side  of  Black  river.  At  Bartlett  street  a 
bridge  connecting  the  two  parts  of  the  dty 
spans  the  river,  over  which  bridge  pedestri- 
ans and  vehicles  traveled.  In  getting  to  this 
bridge  plaintiff  went  west  until  she  reached 
Front  street,  which  is  a  street  running  par- 
allel with  the  river  and  generally  north  and 
south.  On  the  east  side  of  Front  street  are 
storehouses,  places  of  business,  and  residenc- 
es. After  traveling  along  Front  street  for 
some  little  distance,  plaintiff  came  to  what 
is  known  as  Fee's  saloon,  which,  we  gather 
from  the  record,  was  kept  in  a  frame  build- 
ing with  a  porch  and  roof  extending  out  over 
the  sidewalk  line  or  where  a  sidewalk  would 
be  put)  down.  This  porch  was  built  of 
boards,  and  was  something  like  8  or  10  feet 
wide.  In  travellDg  to  this  jiolnt,  walking 
along  the  sidewalk  line  of  Front  street, 
plaintiff  passed  over  cinder  walks,  board 
walks,  and  one  granitoid  walk,  there  being 
no  uniformity  in  the  kind  of  walks  that  had 
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been  constracted.  It  whs  shown  that  all  tbe 
wal^  on  the  east  side  of  Front  street  were 
placed  there  by  the  resident  owners  who  put 
BQch  walk  as  they  wanted  In  front  of  their 
pn^erty,  none  of  which  sidewalks  were  pnt 
down  by  order  of  tbe  city.  VHien  plalntUC 
was  on  the  board  walk  or  porch  In  front  of 
Fee's  saloon  her  daughter  told  her  to  be 
careful  In  stepping  off.  It  was  dark,  accord- 
ing to  her  testimony  and  that  of  her  daugh- 
ter, so  that  tbey  could  not  see  just  what 
ttiey  were  stepping  on.  The  testimony  shows 
that  the  electric  light  at  the  Intersection  of 
Bartlett  and  Front  streets,  about  half  a 
block  away  to  the  south,  was  not  burning; 
nor  was  a  light  burning  at  the  intersection 
of  Hazel  and  Front  streets,  about  half  a 
block  north  of  where  plaintiff  was  injured, 
60  as  to  light  the  walkway.  PlaintifTs  testi- 
mony is  that,  when  she  stepped  off  the  board 
walkway  In  front  of  Fee's  saloMi,  tbe  dis- 
tance she  had  to  step  down  was  something 
like  12  to  15  Inches,  and  that  her  foot,  on 
stepping  down,  struck  a  hard  substance — 
Bomething  that  was  not  like  the  ground — 
causing  her  foot  to  tnm  which  threw  her 
down  on  the  gronnd,  and  broke  her  thigh 
bone  near  the  place  where  it  joins  the  hip. 
There  is  no  contention  made  that  she  was 
not  Injured  severely,  nor  is  there  any  dis- 
pute but  what  she  is  permanently  injured 
and  will  be  required  the  remainder  of  her 
lifetime  to  moTe  about  on  crutches,  and  that 
as  a  result  of  the  injury  she  suffered  great 
pain  and  mental  anguish.  The  evidence 
shows  that  In  the  sidewalk  line  just  south 
of  the  board  walk  In  front  of  Fee's  saloon 
and  extending  some  distance  south  was  a 
space  of  ground  which  had  be^  for  many 
years  used  by  pedestrians  upon  which  to 
walk,  and  that  some  12  or  16  years  before 
the  date  of  plaintiff's  injury  the  owner  of 
the  land  there  had  thrown  in  and  along  this 
sidewalk  line  bricks  and  brickbats,  scattered 
indiscriminately,  the  same  not  being  placed 
with  any  regularity,  and  over  which  had 
been  scattered  a  covering  of  sand  or  gravel; 
that  for  a  long  time  prior  to  plaintiff's  in- 
jury tbe  gravel  or  top  covering  had  been 
worn  off,  so  that  the  bricks  and  brickbats 
projected  above  the  surface  of  the  ground, 
some  edgewise,  some  pointed  up  with  their 
comers,  and  some  on  ends,  varying,  under 
tbe  testimony,  from  1  to  2^  Inches  in  height 
from  the  lev^  portion  of  the  ground.  The 
night  plaintiff  was  injured  was  the  first 
time  she  had  been  along  this  part  of  the 
walkway,  and  she  did  not  know  the  condi- 
tion that  existed  there  as  to  these  bricks  and 
brickbats.  The  evidence  shows  Uiat  pedes- 
trians used  this  portion  of  Front  street  for 
years  as  a  walkway,  and  that  the  city  had 
graded  that  part  of  the  street  used  by  vehi- 
cles, having  established  a  grade  for  the 
street,  and  placed  street  lamps  along  the 
street,  and  init  up  signs  at  the  street  cor- 
ners showing  the  names  of  the  Intersecting 
streeta 


The  case  was  submitted  to  tbe  jnry  on  In- 
structions some  of  which  will  be  referred  to 
herein,  and  a  verdict  for  $6,000  in  favor  of 
the  plaintiff  was  returned.  The  appeal  Is  by 
tbe  city.  The  respondent  raises  some  tech- 
nical grounds  on  the  form  of  the  appeal,  but 
we  prefer  to  decide  the  case  on  the  merits. 

[1]  It  Is  urged  that  tbe  court  erred  In  per- 
mitting the  plaintiff  to  tell  the  jnry  what,  In 
her  opinion,  she  stepped  on  when  she  step- 
ped dovm  onto  the  portion  of  the  walkway 
wliu'e  she  was  injured.  Tbe  evidence  clear- 
ly shows  by  a  number  of  witnesses  that  the 
brickbats  were  immediately  under  where  she 
stepped  off  the  porch  or  walkway  in  front 
of  Fee's  saloon.  It  Is  true  she  stated  that 
it  was  dark,  and  that  she  could  not  see  just 
what  she  did  step  on,  and  did  not  see  the 
place  again  until  several  months  later,  when 
she  again  passed  that  way.  Under  the  facts 
detailed,  that  the  brickbats  were  there,  as 
testified  to  by  a  number  of  witnesses,  at  the 
very  place  plaintiff  testifies  she  stepped  off 
the  porch,  her  testimony,  which  is  objected 
to,  could  not  have  been  prejudicial.  She  did 
testify  that  what  she  stepped  on  was  hard 
and  not  like  the  ground,  and  there  was  no 
showing  of  the  presence  at  that  place  of  any 
other  obstacle  or  defect  The  sense  of  touch 
is  something  that  is  and  can  be  relied  upon, 
and,  in  the  absence  of  light,  is  probably  as 
certain  as  any  other  sense  possessed  by  man- 
kind. Had  this  occurred  in  the  daytime, 
when  plaintiff  could  have  seen  what  she 
stepped  on,  she  certainly  would  have  been 
permitted  to  testify  that  it  was  a  brickbat, 
and  in  determining  In  her  own  mind  what 
It  was  she  would  have  been  required  to  rely 
In  that  case  on  her  sense  of  sight,  and  after 
all  her  testimony  In  sucb  a  case,  under  ap- 
pellant's contention,  would  have  been  a  mere 
opinion.  There  was  no  error  in  the  admis- 
sion of  this  testimony.  Perry  v.  City  of  Se- 
dalia,  168  Mo.  App.  lot  dt  287,  153  S.  W. 
536;  Blnsbacber  v.  St  Louis  Transit  Co., 
108  Mo.  App.  1,  82  S.  W.  546. 

[2,  3]  It  is  next  urged  that  the  court  erred 
In  permitting  plaintiff  to  testify  as  to  the 
shrinkage  of  her  Umb  when  there  was  no 
allegation  in  the  petition  upon  which  to  base 
such  testimony.  There  was  an  allegation  In 
the  petition  as  to  where  and  how  her  limb 
was  fractured,  and  that  she  had  to  use 
crutches  after  having  remained  in  bed  6  or 
8  weeks,  and  that  her  injury  was  permanent 
The  law  is  that  one  may  show  a  resulting 
condition  which  naturally  follows  an  Injury, 
without  special  pleading  setting  forth  such 
condition.  If  the  ccmdition  sought  to  be 
shown  by  evidence  is  one  that  naturally  and 
ordinarily,  but  not  necessarily,  results  from 
the  injuries  alleged,  the  proof  may  be  made 
under  the  general  allegation.  Moore  v.  St. 
Louis  Transit  Ca,  226  Mo.  loc.  dt  698-703, 
126  S.  W.  1013;  Foster  r.  United  Bys.  Co., 
183  Mo.  App.  602,  167  S.  W.  643. 

Appellant  contends  that  its  demurrer  to 
the  evidence  offered  at  the  Close  of  the  case 
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should  hare  been  emstalned:  Flist,  because 
It  is  contended  tbat  the  evidence  fails  to 
show  that  the  city  of  Poplar  Bluff  ever  as- 
sumed the  duty  of  building  a  sidewalk  at  the 
place  where  the  accident  occurred ;  and,  sec- 
ond, because  the  evidence  falls  to  show  any 
defect  In  the  sidewalk  space  sufficient  to 
charge  the  appellant  with  negligence. 

[4,  t]  On  the  first  proposition  the  leading 
case  cited  Is  Ely  v.  City  of  St  Louis,  181 
Mo.  723,  81  S.  W.  168.  As  said  by  our  court 
in  Browning  v.  City  of  Aurora,  190  Mo.  App. 
loc.  dt  486,  m  a.  W.  688,  In  discussing  a 
similar  question : 

"In  determining  what  is  declared  as  the  law  in 
Ely  V.  0it7  of  St.  Louis,  an  eye  must  be  kept 
on  the  overruled  case  of  Ruppenthal  v.  City  of 
St  I^uis,  190  Mo.  213,  88  8.  W.  612,  as  weU 
as  what  is  said  in  Benton  v.  City  of  St.  Louis, 
217  Mo.  687,  118  S.  W.  418  [12tf  Am.  St.  Rep. 
561]." 

The  facts  of  the  case  In  hand  bring  it 
clearly  within  the  rule  announced  in  Benton 
V.  City  of  St.  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St.  Uep.  561,  later  reported  In 
248  Mo.  98,  154  S.  VY.  473,  affirming  that  doc- 
trine. And  it  Is  held  In  Curran  v.  City  of 
St.  Joseph,  264  Mo.  loc.  clt  659,  175  8.  W. 
584  (see,  also,  Roblson  v.  Kansas  City 
[Sup.]  181  S.  W.  loa  clt  1006,  where  the 
doctrine  in  the  Benton  Case  is  affirmed),  that 
there  is  an  obligation  upon  a  dty  to  keep 
its  streets  in  a  reasonably  safe  condition  in 
the  absence  of  formalities,  and  that  a  city 
devotes  a  highway  to  the  use  of  the  public 
by  recognizing  It  as  open  for  travel  or  In- 
viting the  public  to  use  It  as  a  street,  and 
that  such  acts  may  be  shown  either  by  di- 
rect or  circumstantial  evidence. 

In  the  case  before  us  the  Front  street 
on  which  plaintiff  was  Injured  was  lighted  by 
the  city,  a  grade  had  been  established  and 
work  actually  done  on  the  street  by  the  city, 
streets  signs  were  placed  thereon  by  the  city, 
and  for  years  pedestrians  In  going  along  said 
street  had  used  as  and  for  a  sidewalk  that 
portion  of  the  street  which  was  being  used 
by  the  plaintifT  when  she  was  injured.  Un- 
der the  authorities  cited  this  is  sufficient  to 
dispose  of  this  point. 

[8]  Coming  now  to  the  Question  of  wheth- 
er there  was  a  sufficient  defect  shown  con- 
cerning which  the  defendant  could  be  charg- 
ed with  negligence:  Under  the  facts  de- 
veloped we  have  but  to  turn  to  any  number 
of  volumes  of  our  official  reports  to  find 
cases  where  the  defect  or  obstruction  was  of 
no  greater  proportions  than  the  brickbats 
that  stood  from  1  to  2%  inches  above  the 
level  surface  of  the  ground  at  the  place 
where  plaintiff  was  injured.  In  the  case 
of  O'Donnell  v.  City  of  Hannibal,  144  Mo. 
App.  155,  128  S.  W.  819,  the  hinge  on  the 
trapdoor  stood  above  the  surface  of  the 
walk  some  2  or  8  inches.  In  Norton  t.  Kra- 
mer, 180  Mo.  536,  79  S.  W.  699,  the  Injury 
was  caused  by  falling  on  a  brick,  which, 
r  others,  had  been  thrown  in  the  side- 
^ace.     And  likewise  the  charge   of 


negligence  was  upheld  in  the  dty  allowing 
brick  to  remain  scattered  in  the  sidewalk 
space  over  one  of  which  plaintiff  in  that  case 
in  using  the  sidewalk  stumbled.  See  Sutter 
V.  Kansas  City,  138  Mo.  App.  105,  119  S. 
W.  1084 ;  also  City  of  Terre  Haute  v.  Corf- 
stans,  26  Ind.  App.  421,  69  N.  B.  1078.  Our 
court,  in  the  case  of  Stephens  v.  City  of 
Eldorado  Springs,  185  Mo.  App.  464,  171 
S.  W.  657,  held  that  It  was  negligence  for  a 
city  to  permit  a  flagstone  to  extend  6  Inches 
at  one  end  above  the  general  level  of  a  walk. 
And  in  the  case  of  Clancy  v.  City  of  Joplln, 
181  S.  W.  120,  we  recognized  that  It  was  a 
jury  question  where  the  defect  was  a  worn- 
out  or  cupped  place  In  the  walk  some  2  to 
4  inches  deep.  In  the  case  at  bar  there  is 
less  excuse  for  defendant's  failure  to  remedy 
the  defect  than  in  some  of  the  cases  above 
dted.  While  it  was  but  one  brick  that  caus- 
ed plaintiff  to  fall,  that  one  was  one  among 
many  that  were  out  of  place,  and  were  ob- 
structions continuing  along  this  sidewalk 
space  for  a  number  of  feet — at  least  10  or 
12,  and  probably  25  or  30,  feet 

[7]  The  plaintiff  introduced  an  ordinance 
that  had  been  passed  by  the  dty  council 
requiring  a  sidewalk  to  be  built  on  "Front 
street."  From  the  ordinance  introduced  It 
Is  clear  that  there  la  a  "Front  street"  In 
Poplar  Bluff  besides  the  Front  street  aa 
which  plaintiff  was  Injured,  as  the  ordinance 
requires  the  sidewalk  referred  to  therein  to 
be  laid  in  a  direction  entirely  different  from 
that  in  which  the  Front  street  runs  on  which 
plaintiff  was  injured  and  between  intersect- 
ing streets  that  do  not  intersect  the  Front 
street  on  which  plaintiff  was  injured.  The 
ordinance  was  inadmissible,  because  It  re- 
ferred to  an  entirely  different  street  from 
that  with  respect  to  which  the  city  Is  charg- 
ed with  negligence  In  this  case.  But  how 
could  that  be  prejudldal  to  the  city  under 
the  facts  of  this  case?  That  irrelevant  tes- 
timony would  tend  to  show  nothing  in  this 
case  except  the  fact  that  the  city  had  taken 
control  and  jurisdiction  over  Front  street, 
and  that  fact  that  the  Front  street  on  which 
plaintiff  was  injured  was  a  street  over  which 
the  city  had  exercised  jurisdiction  and  which 
It  had  recognized  as  a  public  thoroughfare 
in  the  dty  was  shown  by  an  abundance  of 
other  testimony  hereinbefore  referred  to. 
While  the  adml^ion  of  this  evidence  was 
erroneous,  it  was  manifestly  harmless. 
Wills  V.  Railroad,  133  Mo.  App.  loc.  dt  632, 
113  S.  W.  713.  We  are  enjoined  by  section 
2082,  R.  S.  1909,  not  to  reverse  a  judgment 
of  any  court  unless  the  error  committed  ma- 
terially affects  the  merits  of  the  action. 

[8]  Turning  to  the  instructions,  appellant 
charges  error  In  plaintiff's  first  Instruction, 
which  allowed  the  jury  to  find  that  the 
brickbats  projected  to  a  height  of  3  Inches 
above  the  ground,  whereas,  according  to  the 
appellant  there  was  no  evidence  on  which 
to  base  that  part  of  the  Instruction.  A^ 
pellant  states  in  Its  brief: 
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*The  greatest  height  that  any  witneas  testi- 
fied that  the  brickbats  projected  was  2^  Inch- 
es, and  the  greater  weight  of  the  testimony 
shows  that  the  projections  were  only  from  1 
to  VA  indies." 

It  Is  true  that  no  witness  testified  that 
the  brickbats  extended  above  the  ground  to 
a  height  exceeding  2%  Inches ;  yet  the  plain- 
tiff testified  that  a  cat  place  on  her  shoe 
which  she  had  on  at  the  time  she  fell  was 
S  inches  above  the  sole  of  the  heel.  Requir- 
ing the  Jury  to  find  this  fact  before  return- 
ing a  verdict  for  plalntifT  was  putting  a 
greater  burden  on  the  plaintiff  than  the  law 
required.  The  instruction  did  require  the 
jnry  to  find  from  the  evidence  that  the  con- 
dition of  the  sidewalk  space  was  dang^erous 
to  pedestrians,  and  required  a  finding  that 
this  condition  was  Imown  to  the  city,  or 
could  have  been  known  by  the  exercise  of 
ordinary  care  and  diligence  as  a  prerequisite 
to  a  verdict  for  the  plaintiff.  The  error  com- 
plained of  was  nonprejudicial. 

The  other  errors  urged  with  respect  to  in- 
structions do  not  materially  affect  the  merits 
of  the  action ;  nor  does  that  portion  of  the 
argument  of  plaintifTs  attorneys  made  to  the 
jury  and  complained  of  as  Inflammatory  and 
prejudicial  warrant  a  reversal  of  titis  judg- 
ment. 

ROBEBTSOK.  P.  J.,  and  STUROIS,  J., 
concor.  • 


MARTIN  T.  RIOHMOTTO  COTTON  OIL  CO. 
(No.  15S8.) 

(Spriogfteld   Court   of  Api>ea]s.     Missouri. 

March  11, 1916.    Rehearing  Denied 

AprU  3,  1916.) 

L  ABAtnONT  AND  RXVXVAI.  «a>15— f'BinwR- 
OT  or  Otheb  Acnoif — ^DismssiiXr— Tikb. 
Although  pendency  of  an  action  in  the  fed- 
eral court  on  the  same  cause  wiU  defeat  a  second 
action  in  the  state  court,  it  is  sufficient  to  pre- 
vent abatement  if  the  suit  in  federal  court  is 
terminated  by  nonsuit  or  dismissal  before  trial 
of  the  plea  in  abatement. 

[E^.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §S  Ul-117 ;  Dec.  Dig. 
•^15.] 

2.  DismsaAL  and  Nonsuit  9=»43(2)— Discbk- 
noK  OF  CouBT— Vacation. 

Dismissal  of  a  case  in  vacation,  with  or 
witlioat  payment  of  costs,  or  even  in  term,  is  in 
the  breast  of  the  court  until  the  end  of  the  con- 
enrrent  or  succeeding  term,  and  may  be  confirm- 
ed or  set  aside  or  opened  up  for  cause,  to  per- 
mit proper  proceeding  thereon,  although,  if  made 
at  plaintiffs  inatanee,  it  operates  as  an  estop- 
pel against  him. 

[Ed.  Note^— For  other  cases,  see  Dismissal  and 
NoDsait,  Cent.  Dig.  §  86;   Dec  Dig.  «s>43(2).] 

3.  ABAraUNT  ADD  RXVIVAX.  «s>15— Pendkn- 
CT  OF  OTHXB  AonOS  —  Voi,tINTAXT  Dis- 


Altliongh  voluntary  dismissal  in  vacation 
with  payment  of  costs  is  not  conclusive  against 
the  defendant,  in  the  absence  of  court  order 
theieoa,  it  is  sndi  a  dismissal  as  to  plaintiff 


as  to  permit  him  to  bring  another  actioii  on  the 
same  cause. 

[£d.  Note.— For  other  cases,  see  Atwtement 
and  Revival,  Cent  Dig.  H  111-117;  Dec.  Dig. 
«=>16.] 

4.  Abatement  and  Rkvivai.  *=»15— Pknden- 
OT  or  Othkb  Action— DusiasBAii—PATMsKT 
or  Costs. 

The  retention  of  authority  over  a  voluntary 
dismissal  and  the  provisions  of  Rev.  St.  1909, 
{  1978,  requiring  payment  of  accrued  costs  on 
vacation  dismissal  by  plaintiff,  being  for  the 
protection  of  the  court  officers,  failure  to  pay 
tlie  coats  does  not  invalidate  the  dismissal  so  as 
to  abate  a  subsequent  suit  on  the  same  cause. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  8!  111-117;  I>ec.  Dig. 
«=>15.] 

5.  Dismissal  and  Nonsuit  ^=342— Emccr— 

RiOftTB  OF'  DBFENDANT. 

Dismissal  in  vacation  1^  plaintiff  on  pay- 
ment of  costs,  as  provided  for  by  Rev.  St.  1909, 
I  1979,  and  voluntary  nonsuit,  the  ahsolute  right 
to  which  is  given  by  section  1980,  apply  only 
to  plaintitfa  cause  of  action,  and  cannot  dispose 
of  the  fixed  rights  of  the  defendant, 

[Bd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  gg  75-83 ;  Dec.  Dig.  <S=>42.] 

6.  Abatement  and  Revival  «=»15— Penden- 
CT  or  Otheb  Action— Discbetion  or  Court. 

The  abatement  of  a  subsequent  suit  on  the 
ground  of  pendency  of  another  action  between 
the  same  parties  on  the  same  cause  being  requir- 
ed only  to  prevent  vexatious,  unnecessary,  and 
oppressive  litigation,  the  court  may,  in  its  dis- 
cretion, overrule  a  plea  in  abatement  on  the 
ground  of  pendency  of  another  action,  where  it 
is  only  technically  pending,  but  is  dismissed  in 
BO  far  as  plaintiff  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {{  111-117;  Dec  Dig. 
<S=»15.] 

7.  Limitation  or  Actions  4=>130(S)  —  Com- 
IQCNCEMKKT— New  Action  ArxEB  Dismissal 
—Identity  or  Actions. 

Where  the  original  action,  brought  In  tune, 
alleged  violation  of  the  master's  common-law 
duty  to  provide  a  safe  place  for  his  servants  t<i 
work,  and  a  new  action  after  voluntary  dismiss- 
al of  the  first  alleged  violation  of  Rev.  St  1909, 
i  7828,  requiring  the  master  to  safely  guard 
dangerous  machinery,  the  mere  change  from 
common-law  to  statutory  basis  did  not  create  a 
new  cause  of  action  so  as  to  bar  recovery  under 
the  statute  of  limitations;  the  facts  for  both 
causes  being  the  same. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  g  656 ;  Dec.  Dig.  ©=s>130(3).] 

8.  Ijmitation  or  Actions  «=>130(3)  —  Com- 
menceU£NT^New  Action  aiteb  Dismissal 
—Identity  of  Actions. 

Whether  a  change  from  common-law  to  stat- 
utory liability  changes  a  cause  of  action  so  as  to 
subject  the  new  action  to  the  bar  of  the  stat- 
ute of  limitations  depends  on  whether  the  facts 
relied  upon  are  the  same,  rather  than  whether 
one  law  or  anotlier  was  relied,  on. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  J  666;  Dec  Dig.  «=»130(S).] 

9.  Removal  or  Causes  <S=>76— Amount  m 
Controvebsy— Increase  by  Amendment. 

Error  cannot  be  assigned  on  the  ground  of 
fraud  upon  the  federal  court  by  permitting 
amendment  increasing  damages  alleged  from  $2,- 
999  to  110,000  after  the  time  for  removal  bad 

gassed,  where  upon  such  amendment  defendant, 
I  it  had  moved  therefor,  might  iiave  had  the 
cause  removed. 

[Ed.  Note.— For  Other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §  138 ;   Dec  Dig.  «=>76.] 
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10.  KaBTKB  Am  SSBTART  •s»278(lS)— Inju- 
BiES  TO  Skbvawt— Safb  Plao«  to  Work— 

EVIDENOB. 

Evidence  held  to  show  that  a  cotton  aeed 
conveyor  was  insufficiently  guarded,  so  as  to 
make  the  master  liable  for  injuries  to  his  serr- 
ant  who  fell  into  it. 

lEd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  J  961;  Dec.  Dig.  «=» 
278(13)J 

11.  Masteb  ahd  SxBTAirr  4b»283(2)— Injubus 

TO  SebVAHT— GONTBIBDTOBT  NlCOLieBRCB. 

The  servant's  recovery  for  iajaries  due  to  de- 
fectively guarded  machinery  is  not  defeated  on 
the  ground  of  bis  negligence  in  leaving  his  place 
of  work,  where  he  was  ordered  to  stop  work  tem- 
porarily, and  went  for  a  drink,  and  was  return- 
ing through  a  dangerous  passage,  customarily 
used,  to  his  place  of  work. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  702 ;  Dec.  Dig.  «=>233(2).] 

12.  Majstxb  and  Skbtant  «=»266<14)  —  Injtt- 

BIBB  TO  SEBVANT  —  AOTIONB  —  BUBDEN  OF 

Proof. 

The  harden  is  oa  the  defendant  master  to 
show  contributory  negligence  of  the  servant  in 
order  to  defeat  his  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  888,  908;  Dec.  Dig.  «=> 
266(14)0 

18.  Mabteb  and  Sebtant  «=>289C1)  —  Inju- 
BiXB  TO  Sbbtant— Actions— QxTEsnoNB  fob 
JuBT  —  CoNTBiBtrroBT  Nxguoencb  —  Eti- 

DENCK. 

Evidence  kfid  to  present  a  anestion  for  the 
Jury  whether  deceased  servant  was  contribn- 
torUy  negligent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1068;  Dec.  Dig.  «s> 
289a).] 

14.  Mabteb  and  Sxbvant  cg=s>265(14)— Injt;- 
BiEs  TO  Sebvant  —  Contbibutobt  Neoli- 
GENOE— How  Rebutted. 

A  servant's  alleged  contributory  negligence 
may  be  rebutted  by  showing  that  the  thing  done 
was  customary  or  done  in  the  customary  way, 
especially  when  the  custom  is  observed  by  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  893,  908 ;  Dec.  Dig.  «=» 
265(14)^ 

15.  Masteb  and  Sbbvant  «=3235(2)  —  iRjn- 
BIES  TO  Sebvant  —  Contbibutobt  Neoli- 

GENCE. 

A  servant  whose  duty  was  to  shovel  seed 
into  •  screw  conveyor  through  openings  from 
which  he  removed  the  board  coverings,  and  to. 
replace  only  such  boards  as  were  removed  by 
him,  was  not  negligent  in  failing  to  replace 
boards  at  another  place  in  the  conveyor,  through 
which  it  was  customary  for  servants  to  readi 
their  places  of  work. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  711;  Dec.  Dig.  «=3 
235(2).]  ■*   .  . 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  Mattle  Martin  against  the  Rich- 
mond C!otton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  is  an  action  for  damages  in  which 
the  plaintiff  recovered  a  judgment  for  $6,250, 
and  defendant  appeals.  The  plaintiff's  hus- 
band was  killed  in  a  cotton  seed  oil  mill  while 
In  the  employ  of  defendant  on  December  17, 
1912.     The  widow  appropriated  the   action 


and  filed  her  petition  in  the  drcnlt  court 
within  Biz  months  thereafter,  to  wit,  April 
S,  1913.  In  that  petition,  called  the  original 
petition,  she  bases  her  cause  of  action  upon 
the  alleged  negligent  failure  of  the  defendant 
to  famish  the  deceased  a  reasonably  safe 
place  in  which  to  work.  The  damages  alleged 
were  $10,000. 

The  defendant  appeared  on  the  first  day  of 
the  June  term,  1913,  and  filed  its  petition  for 
removal  to  tHe  federal  court,  which  was 
granted,  and  the  cause  so  removed.  The 
cause  was  continued  from  term  to  term  in 
the  federal  court  till  September  7,  1914, 
when,  In  the  vacation  of  the  court  plaiutlfl 
filed  with  the  clerk  of  the  federal  court  a 
praecipe  or  memorandum  to  dismiss  said 
cause,  but  did  not  then,  nor  has  she  since, 
paid  the  costs  then  accrued. 

The  derk  of  the  federal  court  entered  an 
order  in  vacation  of  said  court  as  follows: 

"Now  at  this  day  comes  the  said  complainant 
by  her  attorney  and  files  a  prsecipe  dismissing 
this  cause,  which  precipe  is  in  words  and 
figures  as  follows,  to  wit:  'Now,  on  this  7th 
day  of  September,  1914,  comes  the  undersigned 
attorney  for  plaintiff  in  the  above-entitled  cause 
and  dismisses  said  cause  at  the  cost  of  plaintiff. 
[Signed]    T.  R.  R.  Ely,  Attorney  for  Plaintiff.' " 

No  subsequent  acticxi  was  taken  by  the 
court  in  term  time  or  at  any  other  time; 

Prior,  however,  to  the  making  of  the  above 
order  in  the  federal  court,  and  on  April  30, 
1914,  the  plaintiff  filed  a  second  suit  in  the 
circuit  court  based  upon  the  alleged  negli- 
gent failure  of  the  defendant  to  comply  with 
section  7828,  R.  S.  1900,  requiring  defendant 
to  safely  guard  the  machinery  of  its  plant 
Plaintiff  voluntarily  dismissed  this  suit  De- 
cember 14,  1914.  The  plaintiff  had  also  filed 
on  September  11, 1914,  her  third  petition,  the 
one  now  in  controversy.  It  Is  based  on  the 
alleged  negligent  failure  of  the  anidlant  to 
safely  guard  its  machinery  as  required  by 
said  section  7828,  R.  S.  1909.  The  damages 
alleged  when  this  petition  was  filed  were  $2,- 
999,  $1  less  than  the  amount  sumdent  to  give 
the  federal  court  Jurisdiction.  On  this  third 
petition,  after  amendment,  the  case  was  tried. 
Before  trial  the  court  i>ermltted  an  amend- 
ment increasing  the  damages  to  $10,(KX>. 

Thereafter  appellant  on  December  4,  1914, 
limiting  its  appearance,  filed  Its  motion  to 
dismiss  said  third  petltlwt  for  the  reason 
that  the  cause  of  action  attempted  to  be 
stated  constituted  a  departure  from  the  origi- 
nal petition,  in  that  the  original  petition  bas- 
ed its  cause  of  action  upon  the  alleged  fail- 
ure of  appellant  to  furnish  the  deceased 
a  reasonably  safe  place  in  which  to  work, 
while  the  third  petition  was  tmsed  upon  an 
alleged  failure  of  the  appellant  to  safely 
and  securely  guard  its  machinery  as  provided 
by  statute  (section  7828,  supra),  that  the 
third  petition  was  not  an  amendment  or  con- 
tinuation of  the  original  suit  and  that 
therefore  the  same  should  be  dismissed,  and 
for  the  further  reason  that  being  a  new 
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cause  of  action,  the  same  was  barred  by 
tbe  statute  of  Umltations,  harliig  been  fil- 
ed more  titan  one  year  and  eight  montbs 
after  the  accident  complained  of  occurred. 
This  motion  was  orerruled. 

After  the  amendment  increasing  the 
amount  of  damages  to  $10,000,  the  defendant 
moved  to  strike  out  the  same,  alleging  that 
the  conrt  was  without  jurisdiction;  that  the 
permitting  of  the  amendment  would  hare 
the  effect  of  defeating  Justice,  and  would  be 
in  contempt  of  the  federal  court  in  defeating 
tbe  Jurisdiction  of  said  court  and  permitting 
the  plaintiff  to  do  indirectly  what  he  could 
not  do  directly.    This  motion  was  orermled. 

Thereupon  the  defendant,  still  limiting  its 
appearance,  filed  its  answer,  containing  six 
counts :  (1)  That  there  Is  a  departure  from 
the  original  suit,  and  that  the  present  suit 
is  a  wholly  separate  and  distinct  cause  of  ac- 
tion requiring  different  proofs  to  sustain  the 
allegations  in  the  two  petitions,  and  that 
the  measure  of  damages  is  entirely  different, 
and  that  the  present  suit  is  barred  by  tlie 
statute  of  limitations;  (2)  that  the  original 
suit  is  still  pending  in  the  United  States 
EMstrict  Ciourt,  and  has  nerer  been  dismissed, 
and  that  this  suit  should  be  abated;  (3)  a 
general  denial,  except  admitting  defendant's 
incorporation  under  the  laws  of  Tennessee; 
(4)  that,  if  deceased  was  injured,  he  was  not 
injured  in  the  performance  of  any  duty  im- 
posed upon  him  by  the  appellant,  that  he  had 
q)ecific  duties  to  perform  at  a  fixed  place 
in  the  plant,  and  that  tbe  performance  of  his 
duties  did  not  require  that  he  should  be 
at  the  place  where  injured;  (5)  contributory 
negligence  on  the  part  of  deceased;  (6)  that 
defendant  Iiad  complied  with  section  7828,  R. 
S.  1909,  in  fully  and  completely  guarding 
the  exposed  machinery  In  so  far  as  possible, 
and  that  deceased  refused  to  use  tbe  safety 
appliances  provided  for  his  use. 

Plaintiff  demurred  to  the  first,  second, 
third,  and  fourth  defenses,  and  the  court 
sustained  the  same  as  to  tbe  first  and  sec- 
ond. 

01iT»  &  Oliver,  of  Cape  Girardeau,  for 
appellant.  £«ly,  Fankey  &  Ely,  of  Kennett, 
and  J.  !<.  SV)rt,  of  Dexter,  for  respondent. 

STUBGIS,  3.  (after  stating  the  facts  as 
above).  [1]  I.  Preliminary  to  any  discussion 
of  tbe  merits  of  the  case,  we  will  dispose  of 
defendant's  Insistence  that  its  plea  in  abate- 
ment should  have  been  sustained  on  the 
ground  of  another  action  pending  in  the  fed- 
oal  court  The  plaintiff  concedes  that  the 
presoit  snlt  is  for  the  same  cause  of  action 
as  tb&t  removed  to  the  federal  court,  and 
her  right  to  maintain  ttils  suit  as  against 
the  special  statute  of  limitations  of  one 
year  is  dependent  on  the  fact  that  this  suit 
was  instituted  within  such  time  after  the 
dismissal  of  such  former  suit  It  is  also  con- 
ceded that  the  pendency  in  the  federal  court 
«kf  an  action  removed  to  such  court  from  a 
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state  conrt  is  pleadable  In  abatement  of  a 
subsequent  action  In  the  state  court  be- 
tween the  same  parties  for  the  same  cause 
unless  the  suit  in  the  federal  court  has  beoi 
determined  by  a  voluntary  nonsuit  or  dis- 
missal. In  which  case  the  second  suit  may  be 
maintained.  1  C.  J.  89,  and  cases  cited. 
This  rule  of  law  is  modified  in  this  state  to 
the  extent  that  if  the  first  suit  is  terminated 
by  nonsuit  or  dismissal  before  the  trial  of 
the  plea  In  abatement  tliat  is  sufficient 
Warder  v.  Henry,  117  Mo.  530,  23  S.  W.  776; 
State  ex  rel.  v.  Hlnes,  148  Mo.  App.  298,  304, 
128  S.  W.  250. 

[2-6]  Defendant's  p<tot  Is  that  there  was 
no  dismissal  of  the  suit  in  the  federal  court 
In  that  tlie  vacation  order  above  set  out  is 
ineffectual  to  accomplish  that  result  though 
evidently  so  intended  and  relied  on  by  plain- 
tiff. The  defendant  relies  on  oar  statute 
(section  1979,  B.  S.  1909),  as  governing  the 
practice  in  the  federal  court  sitting  in  this 
state,  and  which  provides  that  suits  may  be 
dismissed  by  plaintiff  In  vacation  "upon  pay- 
ment of  all  costs  that  may  have  accrued 
thereon."  It  is  conceded  that  plaintiff  did 
not  pay  the  costs.  It  was  also  shown,  though 
this  evidence  was  excluded  as  not  being  ma- 
terial, that  when  plaintiff  applied  to  the 
clerk  of  the  federal  court  to  dismiss  this 
case,  the  form  of  praecipe  signed  by  plaintiff's 
attorney  was  furnished  by  the  clerk,  and  that 
the  practice  in  that  court  on  dismissals  in 
vacation  is  similar  to  what  was  done  In  this 
case;  that  no  costs  were  demanded  as  a  con- 
dition of  making  the  order;  that  at  least 
one  term  of  the  federal  court  was  held  after 
the  dismissal  and  before  this  trial,  at  wblch 
such  case  did  not  appear  on  the  docket  in 
the  federal  court  as  a  live  case,  which  fact 
must  have  been  known  to  and  acquiesced 
in  by  both  parties. 

The  defendant  cites,  as  sustaining  its  posi- 
tion that  the  dismissal  of  a  case  is  a  matter 
within  the  discretion  of  tbe  court  and  that 
the  dismissal  is  not  final  till  such  discretion 
is  exercised  by  the  court  the  remarks  of 
Judge  Rombauer  in  Campbell  v.  Carroll,  35 
Mo.  App.  640,  645,  as  follows: 

"We  are  informed  that  a  practice  has  grown 
up  in  this  state  sancttoning  the  dismissal  of  suits 
in  vacation  by  the  plaintiffs'  filing  a  memoran- 
dum •  •  •  with  the  clerk,  but  such  memo- 
randum necessarily  goes  for  naught  except  as 
evidence  of  an  estoppel  by  matter  in  pais,  or 
abandonment,  unless  the  court  by  some  appro- 
priate entry  of  record  at  a  succeeding  term, 
^ves  effect  to  it  as  a  judgment.  The  conrt  alone 
18. competent  to  order  a  judgment  and  not  the 
parties  litigant  or  the  clerk.  It  would  be  a 
strange  anomaly  if  the  plaintiffs  in  an  injnnction 
suit  could  escape  all  liability  ui>on  their  bond 
by  a  simple  memorandum  of  dismissal  filed  with 
the  clerk  in  vacation." 

These  remarks  must  be  taken,  however,  in 
connection  with  the  subject  there  in  band, 
to  wit :  Whether  a  dismissal  in  vacation  of 
an  Injunction  proceeding  is  such  a  final  dis- 
position of  the  case  as  to  prevent  an  assess- 
ment of  damages  on  the  Injuncttcm  bond  at 
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the  sncceedlng  term.  The  negatlTe  was  held, 
and  such  would  be  true  whether  the  dismiss- 
al in  yacation  was  accompanied  with  the 
payment  of  costs  or  not  Obviously  any  dis- 
missal of  the  case  in  vacation  either  with  or 
without  i>ayment  of  costs,  or  in  term  time 
for  that  matter,  is  so  far  held  in  the  breast 
of  the  court,  at  least  until  the  end  of  the 
succeeding  or  concurrent  term,  that  same 
may  be  confirmed,  or  set  aside,  or  opened  up 
for  good  cause  shown,  and  so  far  as  to  per- 
mit any  proper  proceeding  based  thereon  to 
be  had.  That  the  court  might  have  taken 
any  proper  action  looking  to  the  collection  of 
the  costs  In  this  case  we  may  concede.  We 
think  defendant  will  concede  that,  although 
every  dismissal  or  attempt  to  dismiss,  even 
when  accrued  costs  are  paid,  is  not  effective 
80  as  to  defeat  intervening  rights  of  the  de- 
fendant or  third  persons,  yet  such  dismissal 
is,  at  least  when  costs  are  paid,  sufficient  to 
terminate  the  case  so  far  as  plaintiff  is  con- 
cerned, and  thereby  enable  him  to  bring 
another  suit.  Is  the  payment  of  costs  at  the 
time  the  order  of  dismissal  Is  made  essen- 
tial to  accomplish  this  result?  There  might 
be  a  dispute  as  to  the  amount  of  costs  due 
or  the  same  might  not  be  yet  determinable 
or  the  parties  to  whom  due  may  be  willing 
to  forego  the  same  or  give  further  time.  It 
would  appear  that  the  provision  as  to  pay- 
ing costs  on  dismissal  in  vacation  l8  for  the 
protection  of  court  officers  and  witnesses 
rather  than  the  defendant,  against  whom  no 
costs  are  adjudged.  Bradford  v.  Railroad, 
132  Ga.  851,  65  S.  B.  127.  The  fact  that 
the  court  so  far  retains  Juriadicti(m  and  c<ni- 
trol  of  the  case  as  to  enforce  collateral 
rights  of  the  defendant  or  third  parties,  or 
even  of  the  plaintiff  himself,  growing  out  of 
the  first  suit,  is  not  Inconsistent,  we  think, 
with  the  right  of  plaintifl!  to  prosecute  a  new 
suit  to  enforce  his  cause  of  action.  This 
seems  to  be  the  more  reasonable,  because  our 
statute  gives  the  plaintiff  an  absolute  right 
to  take  a  nonsuit  at  any  time  before  the 
final  submission  of  the  case.  Section  1980, 
R.  S.  1909.  Such  dismissal  or  nonsuit  ap- 
plies only  to  plaintifrs  cause  of  action,  and 
does  not  dispose  of  rights  of  the  defendant 
wliicfa  have  become  fixed.  State  ex  rel.  v. 
Hlnes,  148  Mo.  App.  298,  305,  128  S.  W.  250; 
Lanyon  v.  Chesney,  209  Ma  1, 106  S.  W.  622 ; 
Pullis  V.  Pullls,  157  Ma  565,  67  S.  W.  1095. 
Going  to  the  reason  of  the  role  that  a  sec- 
ond suit  will  be  abated  so  long  as  the  first 
is  yet  pending,  the  authorities  all  agree  that 
it  is  because  the  second  suit  is  uimecessary, 
vexatious,  and  oppressiva  1  R.  G.  L.  10; 
1  C.  J.  45;  State  ex  rel.  v.  Hlnes,  148  Mo. 
App.  298,  303,  128  S.  W.  250.  The  court,  in 
Warder  v.  Henry,  117  Ma  530,  541,  23  S.  W. 
776,  in  Justifying  its  holding  that,  though 
our  statute  makes  the  fact  of  another  suit 
pending  a  ground  of  demurrer,  which  strikes 
at  the  petition  as  It  is,  and,  if  not  disclosed 
in  the  petition,  titsn  by  answer,  yet,  U  the 


former  suit  was  actually  dismissed  before 
the  heariug  on  such  qnestion,  that  would 
suffice,  said; 

"The  ground  on  which  courts  proceed  in  the 
abatement  of  subaeqaent  suits  is  that  they  are 
unnecessary,  and  are  therefore  deemed  vexatious 
and  oppressive.  *  •  "  •  These  decisions  of 
this  court  show  that  this  statute  is  not  an  iron 
rule.  Like  many  other  provisions  of  the  Code, 
it  is  but  declaratory  of  the  common  law;  and 
in  its  application  regard  should  be  had  to  the 
substantial  rights  of  the  parties." 

The  Court  of  Civil  Appeals  of  Texas,  lu 
Harby  v.  Patterson,  59  S.  W.  63,  65,  si>eak- 
ing  of  exacting  the  payment  of  costs  in  case 
of  a  plea  in  abatement,  said : 

"All  these  matters  are  held  to  be  discretionary 
with  the  court,  and  it  is  said  that  the  discretion 
may  and  ought  to  be  exercised  so  as  to  prevent 
the  plaintiff  from  annoying,  harassing,  and  vex- 
ing the  defendant  with  a  multiplicity  of  suits 
for  the  same  cause  of  action." 

What  the  court  said  In  Trimble  v.  Rail- 
way, 180  Mo.  674,  686,  79  S.  W.  678,  681  (1 
Ann.  Can.  363),  goes  to  the  very  root  of  the 

matter: 

"Therefore  there  can  never  be  any  conflict 
of  jurisdiction  between  the  state  and  federal 
courts  la  this  case,  and,  as  the  reason  of  the 
rule  underlying  the  doctrine  of  prior  action  pend- 
ing is  that  the  defendant  shall  not  be  called  upon 
to  defend  two  suits  involving  the  same  subject- 
matter,  at  the  same  time,  in  two  different  fo- 
rums, the  rule  does  not  apply  in  this  case." 

In  Karnes  v.  Fire  Insurance  Ca,  53  Mo. 
App.  438,  a  nonsuit  was  taken,  but  no  final 
judgment  was  rendered  disposing  of  the  case. 
On  a  second  suit  being  brought  and  plea  In 
abatement  made,  the  court  held  that  the  non- 
suit was  an  abandonment  of  the  cause,  and 
was  so  treated  by  the  parties,  and  added: 

"The  former  case  is  ended.  The  nonsuit  taken 
is  irrevocable.  •  •  •  And  we  see  no  sub- 
stantial reason  or  justice  in  holding  it  to  be  yet 
pending,  for  the  purpose  of  defendant's  plea. 

This  point  Is  ruled  against  appellant 

[7]  II.  Is  the  cause  of  action  sued  on  in  the 
present  suit  the  same  cause  of  action  as 
that  sued  on  in  the  former  case  removed  to 
the  federal  court  and  thereafter  dismissed? 
If  not,  then  plaintiff  must  fail  here  for  two 
reasons:  (1)  The  cause  of  action  which  plain- 
tiff may  again  sue  for  within  one  year  after 
a  dismissal  of  another  suit  must  be  for  the 
same  cause  of  action;  and  (2)  nnless  the 
cause  of  action,  now  sued  for  is  the  same 
as  the  other  this  cause  of  action  is  barred 
by  the  statute  of  limitations.  The  question 
of  the  identity  of  the  canse  of  action  is  de- 
cisive of  both  p<rfnts. 

Briefly  stated,  the  original  petition  alleged 
defendant's  negligence  to  consist  in  not  se- 
curely and  safely  covering  or  guarding  the 
revolving  metal  conveyor  or  seed  carrier  ex- 
tending along  the  floor  in  a  trough  and  over 
which  deceased  was  required  to  pass  in  per- 
forming his  work,  whereby  his  foot  and  leg 
came  in  contact  with  same  to  his  injury.  This 
act  of  negligence  was  alleged  to  be  In  viola- 
tion of  the  common-law  duty  of  the  master 
to  furnish  the  servant  a  safe  place  to  work. 
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The  present  i>etitlon  alleges  the  same  negli- 
gent act  of  the  master  causing  the  same  In- 
Jury,  bnt  alleges  the  negligent  act  to  be  In 
rlolatlon  of  section  7828,  R.  S.  1900,  requiring 
the  master  to  safely  and  securely  guard  ma- 
chinery dangerous  to  employ^  The  In- 
sistence is  that  this  Is  a  change  from  a  com- 
mon-law to  a  statutory  action,  and  therefore 
•  change  of  the  cause  of  action. 

It  Is  certainly  not  the  law  In  this  state 
since  Mlnter  t.  RaUroad,  82  Mo.  128,  that  a 
canse  of  action  cannot  be  changed  from  one 
based  on  common-law  negligence  to  one  based 
on  statutory  negligence  without  working  an 
entire  change  in  the  cause  of  action  where 
the  cliange  consists  merely  in  the  kind  of 
negligence  charged.  That  case  so  holds,  and 
dted  with  approval  Calvert  y.  Railroad,  34 
Ma  242,  as  holding  that  the  cause  of  action 
for  negligently  running  over  and  killing  cattle 
can  be  sustained  by  proof  of  either  common- 
law  or  statutory  ne^igence;  also  Goodwin 
V.  RaUroad,  75  Mo.  73,  as  holding  that  the 
canse  of  action  for  negligence  In  managing 
and  running  a  locomotive  and  cars  can  be 
sustained  by  proof  of  failure  to  comply  with 
the  statute  as  to  ling^g  the  bell  and  sound- 
ing the  whistle.  Other  cases  are  cited  to  the 
same  effect  These  cases,  it  is  true,  originat- 
ed In  the  Justice  court,  and  there  was  no  ques- 
tion of  pleading.  But  the  same  cause  of  ac- 
tion, and  no  other,  can  be  tried  in  the  circuit 
court  on  appeal  from  the  Justice  court,  and 
the  Mlnter  Case  pointedly  decides  that  it  Is 
the  same  cause  of  action,  whether  the  neg- 
ligence is  common-law  or  statutory.  This 
case  is  followed  in  Rippee  v.  Railroad,  154 
Ho.  358,  363,  65  S.  W.  438,  where  the  court 
held  that  the  cause  of  action  was  the  killing 
of  plaintUTs  cow  by  the  negligent  running 
of  defendant's  train,  with  an  attempt  to 
specify  two  grounds  of  negligence ;  one  being 
a  failure  to  sound  the  bell  or  whistle  while 
running  at  a  high  rate  of  speed  through  a 
village.  This  is  common-law  negligence. 
Hudson  V.  Railroad,  173  Ma  App.  611,  617, 
629,  159  S.  W.  9,  and  cases  cited.  But  the 
court  held  that  an  amendment  changing  to 
the  statutory  negligence  of  failure  to  ring  the 
bdl  or  sound  the  whistle  at  80  rods  before 
reselling  the  public  crossing  did  not  change 
the  cause  of  action.  In  the  Hudson  Case, 
supra,  this  court,  on  motion  to  modify  the 
Judgment  (page  611),  expressly  held  that  a 
petition  for  damages  based  on  statutory  neg- 
ligence could  be  amended  so  as  to  charge 
common-law  negligence  without  changing  the 
cause  of  action.  See,  also.  Shell  v.  Railroad, 
132  Ma  App.  628,  112  S.  W.  39. 

The  various  modem  tests  for  determining 
when  the  identity  of  the  cause  of  action  is 
preserved  by  new  or  amended  pleadings  are 
stated  In  Stewart  v.  Van  Home,  91  Mo.  App. 
647,  6C6,  Walker  T.  Railroad,  193  Ma  453, 
457,  S2  S.  W.  83,  Ingwerson  v.  Railroad,  150 

Ha  App^  874,  381,  130  S.  W.  411,  and  Thorn- 
ton T.  Smdtliis  Go,  178  Ma  App.  38,  47, 163 


8.  W.  298;  and.  Judged  by  the  tests  there 
stated,  the  cause  of  action  stated  in  the  two 
petitions  now  in  question  is  the  same. 

Without  reviewing  the  cases  dted  by  de- 
fendant holding  that  a  change  from  law  to 
law,  from  common-law  to  statutory  actions, 
works  a  change  in  the  cause  of  action,  we 
suggest  that  a  line  of  cleavage  MrlU  be  found 
on  detemdning  whether  what  is  termed  stat- 
utory negligence  creates  a  new  kind  of  neg- 
ligence, as  liability  for  negligence  of  a  fellow 
servant  (Union  Pacific  Railway  Ca  v.  Wyler, 
158  U.  S.  285,  15  Sup.  Ct  877,  39  L.  Ed.  983), 
or  merely  enlarges  or  makes  definite  or  arbi- 
trary some  i>articular  kind  or  act  of  existing 
common-law  negligence.  In  the  latter  case 
a  change  from  one  to  the  other  leaves  the 
cause  of  action  Intact  Thus,  as  we  have 
noted,  it  is  common-law  negligence  for  a  fast- 
moving  train  to  cross  a  public  highway  with- 
out giving  timely  and  effective  warning,  while 
the  statute  arbitrarily  fixes  both  the  distance 
and  kind  of  warning  to  be  given;  also  it 
Is  negligence  at  common  law  to  ran  a  car  or 
train  at  an  excessive  rate  of  speed  along  or 
across  streets  or  alleys  where  people  are  apt 
to  be  found  (Hardwick  v.  Railroad,  181  Mo. 
App.  156,  168  S.  W.  328),  whUe  statutes  and 
ordinances  fix  arbitrary  rates  of  speed,  be- 
yond which  the  speed  is  negligence  per  se. 
So  also  It  la  negligence  at  common  law  to 
leave  machinery  so  uncovered  on  unguarded 
as  to  make  the  servant's  place  of  work  not 
reasonably  safe,  while  the  statute  enlarged 
such  negligence  so  as  to  make  it  negligence 
per  se  not  to  safely  and  securely  guard  all 
machinery  designated  by  the  statute  when 
same  is  dangerous  and  can  be  so  guarded. 
A  change  from  the  common-law  measure  of 
negligence  to  the  statutory  one  in  such  cases, 
when  preserving  the  identity  of  the  resulting 
injury  and  measure  of  damages,  is  not  a  de- 
parture. 

[8]  The  question  of  whether  a  change  from 
law  to  law  is  or  Is  not  a  change  of  the  cause 
of  action  depends  at  times  on  the  question 
whether  the  facts  essential  to  constitute  the 
cause  of  action  are  the  same  or  different  in 
the  two  pleadings,  rather  than  whether  the 
pleader  intended  the  one  law  or  the  ottxet 
law  to  apply.  On  the  one  hand  Is  Vaughan 
V.  Railroad,  177  Mo.  App.  155,  172, 164  S.  W. 
144,  Mcintosh  v.  Railroad,  182  Ma  App.  288, 
168  S.  W.  821,  Carpenter  v.  Railroad,  189 
Mo.  App.  164,  175  S.  W.  284,  and  the  cases 
cited  in  each,  holding  that  there  Is  no  change 
of  the  cause  of  action  where  the  facts  of 
liability  are  the  sama  On  the  other  hand  ar« 
MoUter  V.  Railroad,  180  Mo.  App.  84,  94,  168 
S.  W.  250,  McAdow  v.  Railway  Co.,  164  S.  W. 
188,  and  cases  cited,  holding  that  there  is  a 
(diange  of  the  cause  of  action  where  the  facts 
of  liability  are  different 

[9]  III.  The  original  suit  removed  to  the 
federal  court  was  for  |10,000  damages.  The 
present  one,  when  filed,  was  for  |1  less  than 


Digitized  by 


Google 


132 


184  SOUTHWESTERN  REPOHTER 


(Ha 


$3,000,  the  minimum  Jnrisdlctlonal  amount 
authorizing  removal  to  the  federal  court. 
Later  the  trial  court  permitted  an  amendment 
Increasing  the  damages  to  $10,000.  Error  is 
assigned  that  this  worked  a  fraud  on  the 
federal  court  in  preventing  a  removal  to  such 
court,  in  that  the  amendment  was  made  after 
the  time  for  removal  had  passed.  No  author- 
ities are  cited,  and  we  ought  not  to  be  requir- 
ed to  Investigate  or  decide  whether  a  right  of 
removal  existed  in  favor  of  defendant  had  it 
applied  for  same  after  the  petition  for  the 
flrst  time  made  such  right  available.  It 
seems,  however,  that  the  right  of  removal 
had  not  been  lost  had  defendant  applied  for 
same.    Powers  v.  Railroad,  1C9  U.  S.  92,  18 


Sup.  Ct.  264,  42  L.  Ed.  673;  Barber  v.  Rail- 
road, 145  Fed.  52;  Remington  v.  Railroad, 
198  U.  S.  98,  25  Sup.  Ct  677,  49  L.  EM.  959. 

[1 0]  IV.  Turning  to  the  merits  of  the  case, 
the  evidence  discloses  that  deceased  was  en- 
gaged in  feeding  cotton  seed  Into  a  screw 
conveyor,  using  a  fork  for  that  purpose. 
This  conveyor  extended  lengthwise  of  the 
building  in  a  trough  along  the  concrete  floor. 
Over  this  was  constructed  a  roof-shaped 
concrete  structure  forming  what  is  called  the 
"tunnel,"  with  doors  or  openings  10  to  12 
feet  apart  through  which  the  cotton  see^ 
was  fed  to  the  screw  conveyor  as  needed. 
The  accompanying  photograph  will  make 
plain  the  situation  and  method  of  operation. 
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The  conveyor  runs  lengthwise  In  the  center 
of  tbe  floor  .within  this  tnnneL  This  tun- 
nel is  from  10  to  12  feet  wide  at  the  base  or 
floor,  and  about  6  feet  high,  so  that  a  man 
standing  or  walking  therein  must  do  so  on 
the  board  covering  over  the  trough  In  which 
the  screw  conveyor  tnnm.  The  conveyor 
lacks  an  inch  or  two  of  being  flush  with  the 
floor,  and  a  covering  of  boards  was  laid 
thereon  in  sections,  end  to  end,  the  full 
length  of  the  conveyor.  These  sections  were 
3  or  4  feet  long,  and  12  to  14  inches  wide, 
and  had  cleats  naUed  crosswise  at  the  ends 
which,  fitting  Into  the  rectangnlar  trough, 
had  a  tendency  to  keep  same  in  place.  It  is 
plaintiff's  claim  that  this  board  covering  was 
tosuffldent  to  comply  with  the  statute  in  safe- 
ly and  securely  guarding  this  conveyor  and 
by  reason  thereof  her  husband  met  his  death. 

No  one  saw  the  accident,  but,  summoned 
by  his  cries  of  distress,  other  employes  found 
him  In  the  tunnel  with  his  leg  ground  off 
in  the  conveyor.  He  was  yet  conscious,  and 
stated  that  the  board  slipped  and  his  foot 
went  tu  there.  There  is  abundant  evidence 
that  these  boards  did  not  form  even  a  reason- 
ably safe  and  secure  guard  over  this  con- 
veyor. More  than  one  .witness  states  that 
the  boards  were  frequently  misplaced  or 
angling  across  the  trough;  that  the  jar  of 
the  conveyor  caused  them  to  be  shaken  off; 
that  the  seed  f  alUng  through  the  doors  would 
push  them  up,  and  that  too  much  seed  pass- 
ing through  the  conveyor  would  displace 
them.  Witnesses  state  that  these  boards 
were  hardly  ever  all  in  place,  and  that  they 
had  to  be  frequently  replaced.  It  was  also 
shown  that  an  iron  grating  or  triangular 
shaped  screen,  similar  to  a  short  section  then 
in  use,  would  be  much  safer,  especially  If 
fastened.  The  seed  would  pass  through  such 
a  covering  without  its  removal,  and  would  be 
practically  as  efficient  in  feeding  the  con- 
veyor as  if  entirely  open.  The  use  of  the 
one  section  of  this  screen  covering  which 
was  then  In  use  was  only  Intended  to  protect 
the  opening  made  by  removing  the  board  at 
the  place  where  the  seed  was  being  fed  to 
the  conveyor;  and,  though  there  was  evi- 
dence that  the  deceased  refused  to  use  It,  yet 
Its  use  would  in  no  ,way  have  protected  the 
place  where  deceased  was  hurt  The  whole 
length  of  the  conveyor  should  have  been  so 
covered. 

[11]  It  is  true  that  the  deceased  was  not 
hurt  at  his  place  of  work  in  feeding  the  cot- 
ton seed  Into  the  conveyor  with  a  fork.  He 
was  hurt  at  a  point  some  25  feet  therefrom, 
and  was  evldmtly  passing  through  the  tun- 
nel, walking  on  this  board  covering — the  only 
place  he  could  walk  In  so  doing.  In  explana- 
tion of  his  passing  -through  the  tannel  at 
this  time.  It  was  shown  that  there  was  an 
"overflow,"  which  means  that  an  ezcessdve 
amount  of  oottim '  seed  had  accumulated 
where  ft  .was  being  conveyed,  and  a  signal 


bad  been  given  him  to  stop  feeding.  The 
deceased  then  passed  out  of  his  workroom, 
and  was  last  seen  In  the  nearby  engine  room, 
where  he  went  for  a  drink  of  water.  The 
evidence  Justified  a  finding  that  he  was  re- 
turning to  his  work  through  the  tunnel,  or 
went  therein  from  his  place  of  work  to  the 
place  of  the  accident  In  connection  with  his 
work.  There  Is  evidence  that  this  tunnel 
was  used  frequently  as  a  means  of  Ingress 
or  egress  to  and  from  the  seedhouse  where 
deceased  worked,  that  the  ends  of  the  tunnel 
were  left  open  for  that  purpose,  and  that  no 
other  way  as  convenient  .was  available.  It  is 
difficult  to  understand  what  means  were  pro- 
vided for  Ingress  and  egress  to  and  from 
this  building.  The  witnesses  speak  of  a  high 
opening  reached  by  a  ladder  and  of  a  board 
being  off  leaving  a  "crack"  used  for  that 
purpose.  As  the  bouse  was  frequently  full 
or  nearly  fall  of  seed,  any  ordinary  doom 
would  be  dogged. 

[12-14]  In  any  event,  the  burden  was  on 
defendant  to  show  contributory  negligence, 
and  such  question  was,  at  most,  one  for  the 
jury  under  the  facts  here.  Contributory  neg- 
ligence may  be  rebutted  by  showing  that  the 
thing  done  was  customary  or  done  In  the 
customary  way,  especially  when  such  cus- 
tom la  observed  by  the  master.  Overby  v. 
Mining  Co.,  144  Mo.  App.  363,  128  S.  W.  813; 
Brunke  v.  Telephone  Co.,  115  Mo.  App.  86, 
00  S.  W.  763 ;  29  Cyc.  61T ;  21  Bkic  Law  (2d 
Ed.)  624. 

[1 1]  It  was  deceased's  duty  to  replace  only 
the  boards  removed  by  him  or  such  as  came 
under  his  observation.  He  was  not  employed 
to  regularly  Inspect  and  keep  the  board  cov- 
ering in  place.  The  case  of  Gleeson  v.  Man- 
ufacturing Co.,  &4  Mo.  201,  7  S.  W.  188,  Is  not 
in  point. 

Other  alleged  errors  have  been  noticed, 
but  their  discussion  would  only  prolong  the 
opinion. 

Finding  no  reversible  error,  the  Judgment 
la  affirmed. 

ROBERTSON,  P.  X,  and  FARRINGTON, 

J.,  concur. 


KEMPF  et  al.  v.  EQUITABLE  LIFE  AS8UB. 

SOC.  OF  UNITED  STATES. 

(No.  1645.) 

(Springfield  Oourt  of  Appeals.    Missonri. 

March  11,  1916.    Rehearing  Denied 

April  8, 1916.) 

1.  iRaUBAirOK  «=>]30(3)— OONTRAOT  Pkitdiro 
AcnoH  on  Affucation  —  Death  Bbfobb 

DELrVEBT   OF  POUOT. 

The  printed  receipt  issued  to  the  deceased 
by  the  defendant's  agent  for  the  first  premiun 
on  a  policy  of  life  insurance  provided  that  he 
was  to  be  insured  from  the  date  of  the  receipt, 
if  accepted  by  the  company  as  an  insurable  risk 
under  its  rules  and  regulations,  and  stated  that 
he  was  otherwise  admissible  on  the  plan  and 
for  the  amount  applied  for.  Upon  its  receipt 
by  the  defendant,  the  word  "approved"  was  in- 
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domed  upon  the  applieation  of  the  deceased 
aod  a  policy  was  issued  the  same  in  every  re- 
spect as  that  applied  for,  except  that  the  amount 
of  premium  was  increased,  out  acknowledging 
and  treating  the  first  premium  as  paid  in  full. 
The  deceased  committed  suicide  'before  receiv- 
ing or  accepting  the  conditional  policy.  Held, 
as  a  matter  of  law,  that  by  placing  the  printed 
form  of  receipt  in  his  hands,  the  company  au- 
thorized its  agent  to  bind  them  in  accordance 
with  its  terms,  and  the  company  having  by  its 
action  on  the  application  approved  and  accept- 
ed it  without  such  condition  as  amounted  to  a 
new  proposition,  there  was  a  contract  of  tem- 
porary insurance  completed  in  Missouri  from 
the  date  of  the  receipt  until  the  conditional  pol- 
icy issued  was  presented  to  the  deceased  for  ac- 
ceptance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §  198;   Dec.  Dig.  «=>  130(3).] 

2.  inburakob  «=>146(2)  —  constbuohoii  of 

Ambiououb  Contracts. 

Insurance  contracts  printed  and  prepared 
by  skilled  insurance  experts  and  lawyers  and 
offered  to  the  public,  which  is  without  special 
knowledge,  if  in  any  respect  ambiguous  or  ca- 
pable of  two  meanings,  must  be  construed  in  fa- 
vor of  the  assured. 

[Ed.  Kote.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  294 ;   Dea  Dig.  «=»146(2).] 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 

Action  by  Battle  E.  Kempf  and  others 
against  the  Equitable  Life  Assurance  Society 
of  the  United  States.  From  a  Judgment  for 
the  plaintiffs,  defendant  appeals.    Affirmed. 

Alexander  &  Green,  of  New  York  City,  and 
Barbour  &  McDavid,  of  Springfield,  for  ap- 
pellant W.  T.  Lamkln,  of  Billings,  Mo.,  and  J. 
T.  Neville  and  J.  T.  White,  both  of  Spring- 
field, for  respondent^ 

PARRINGTON,  J.  The  plaintiffs  (respond- 
ents) recovered  Judgment  for  $5,000  based  on 
the  following  petition  (formal  parts  omitted): 

"Now  at  this  day  come  the  plaintiffs  herein 
and  file  this  their  final  amended  petition,  leave 
of  court  being  first  had,  and  for  their  cause  of 
action  state: 

"That  the  plaintiff  Anna  Kempf  is  a  minor 
and  that  F.  T.  Stockard  has  been  by  order  of 
this  court  dnly  and  legally  appointed  her  next 
friend  under  the  statutes  of  tne  state  of  Mis- 
souri and  is  now  acting  herein  in  that  capacity : 
that  said  Anna  Kempf  is  the  daughter,  and 
plaintiff  Hattie  E.  Kempf  is  the  widow,  of  Jo- 
seph E.  Kempf,  deceased. 

'That  the  defendant  is  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  New  York 
and  engaged  in  the  business  of  life  insurance, 
with  its  home  office  in  the  city  and  state  of 
New  York,  and  nt  all  times  herein  mentioned 
was  duly  authorized  to  do  business  as  a  life  in- 
surance company  in  the  state  of  Missouri. 

"That  one  of  the  methods  or  plans  by  which 
the  lives  of  Individuals  are  insured  by  insurance 
companies  is  denominated  and  commonly  called 
the  'Ordinary  Life  Plan,'  whereby  the  assured 
pays  a  stipulated  snm  of  money  annually  or 
semiannually  at  stated  periods  for  and  during 
the  entire  life  of  the  assured,  and  wherein  the 
insurer  pays  to  the  beneficiary  of  the  assured  a 
stipulated  sum  at  his  death. 

"That  the  defendant  among  the  plans  adopted 
and  used  by  it  in  insuring  the  lives  of  individu- 
als adopted  and  at  the  times  herein  mentioned 
was  usinR  such  'Ordinary  Life  Plan'  of  insur- 
ance, and  adopted  certain  forms  of  policy  or  in- 
anrance  contracts  for  such  "Ordinary  Life  Plan,' 


one  of  which  forma  containing  the  usual  terms 
and  conditions  of  such  'Ordinary  Life  Plan'  is 
hereto  attached  and  marked  'Exhibit  A.' 

"That  on  the  12th  day  of  June,  1918,  said 
Joseph  E.  Kempf  applied  to  the  defendant  for  a 
policy  of  insurance  upon  the  said  'Ordinary  life 
Plan'  in  the  sum  of  $5,000,  with  plaintiffs  here- 
in as  beneficiaries  of  such  insurance,  and  the 
said  Joseph  E.  Kempf  and  the  defendant  there- 
upon, on  said  12th  dar  of  June,  1913,  entered 
into  a  contract  whereby  the  defendant  agreed 
to  insure  and  did  insure  the  life  of  Joseph  K 
Kempf  on  said  'Ordinary  Life  Plan'  and  did 
promise  to  pay  to  plaintiffii  herein  in  equal  parts 
the  sum  of  $5,000  upon  the  death  of  said  Jo- 
seph E.  Kempf;  that  by  the  terms  of  said  con- 
tract said  insurance  on  the  life  of  Joseph  E. 
Kempf  was  to  take  effect  and  be  in  force  from 
and  after  the  said  12th  day  of  June,  1913,  pro- 
vided the  said  Joseph  E.  Kempf  was,  on  said 
date,  in  the  opinion  of  the  authorized  officers  of 
the  defendant  in  New  York,  an  insurable  risk 
under  the  rules  of  said  defendant,  and  the  appli- 
cation of  said  Kempf  was  otherwise  acceptable 
on  the  plan  and  for  the  amount  applied  for  by 
him ;  that  said  cixitract  was  in  writing  and  is 
shown  by  the  application  of  said  Joseph  E. 
Kempf  above  mentioned,  a  copy  of  whidi  is 
hereto  attached  and  marked  'Exhibit  B,'  and 
a  binding  receipt  for  the  first  semiannual  pre- 
mium paid  by  said  Kempf  to  defendant,  a  copy 
of  which  receipt  was  executed  by  M.  A.  Nelson, 
the  duly  authorized  and  acting  agent  of  defend- 
ant, and  a  copy  thereof  is  hereto  attached  and 
marked  'Exhibit  C ;  that  all  of  said  acts  were 
done  in  the  state  of  Missouri  and  said  Joseph 
E.  Kempf  was  at  all  times  herein  stated  a  resi- 
dent of  the  state  of  Missouri  and  expected  to 
remain  a  resident  of  Missouri. 

"That  said  Joseph  E.  Kempf  on  said  12th  day 
of  June,  19l3,  at  the  time  of  the  signing  of  said 
receipt  and  the  presentation  of  said  application, 
paid  to  the  defendant  the  sum  of  $111.25,  the 
amount  figured  and  estimated  by  the  said  H. 
A.  Nelson,  agent  of  defendant,  as  the  correct 
and  proper  amount  to  be  i>aid  by  said  Joseph 
E.  Kempf  for  the  first  semiannual  premium  to 
be  paid  by  him  for  said  insurance  .on  his  life  in 
the  sum  of  $5,000,  and  that  pursuant  to  said  ap- 
plication and  said  receipt  a  policy  of  insurance 
up(M]  the  life  of  said  Joseph  E.  Kempf  was  l^ 
said  agreement  to  be  issued  to  him  by  defend- 
ant in  the  sum  of  $5,000. 

"Plaintiffs  further  say  that  in  the  opinion  of 
the  defendant's  authorized  officers  in  New  York, 
the  said  Joseph  E.  Kempf  was  on  the  12th  day 
of  June,  1913,  an  insurable  risk  under  the  de- 
fendant's rules  and  his  said  application  was  oth- 
erwise acceptable  on  the  plan  and  for  the 
amount  applied  for  as  aforesaid  and  thereby 
the  said  contract  of  insurance  became  and  was 
in  full  force  and  effect  from  and  after  said  12th 
day  of  June,  1913. 

"That  said  Joseph  E.  Kempf  on  the  24th  day 
of  June,  1913,  departed  this  life  while  said  in- 
surance was  in  full  force  and  effect,  but  before 
any  policy  was  delivered  to  him  by  defendant, 
and  thereby  the  defendant  became  liable  to  the 
beneficiaries  named  in  said  application,  these 
plaintiffs,  for  the  said  sum  of  $5,000. 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendant  tor  the  saia  sum  of  $5,000  and  in- 
terest from  the  filing  of  this  suit,  together  with 
their  costs." 

The  answer  filed  set  up  the  defense:  That 
the  assured  committed  suicide  within  one 
year.  That  the  contract,  If  any,  was  a  New 
York  contract,  pleading  the  New  York  laws 
governing  suicide  cases.  That  the  policy  con- 
tained the  following  provision:  "Self-destruc- 
tion, sane  or  Insane,  within  one  year  from 
the  date  of  issuance  hereof  is  a  risk  not  as- 
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snmed  by  the  society  under  this  policy.  In 
sodi  an  event  the  society  will  return  the 
preminms  actually  received."  That  such  pro- 
vision In  New  York  Is  a  legal  provision, 
pleading  certain  New  Tork  decisions  on  this 
(juestlon.  That  the  acceptance  and  approval 
of  the  application  and  the  Issuance  of  the 
policy  was  done  by  the  defendant's  agents  In 
New  York.  This  part  of  the  answer,  over  de- 
fendant's exception,  was  stricken  out,  and  ex- 
ception preserved. 

That  part  of  the  answer  pertinent  to  the 
issue  as  we  see  it,  and  which  we  deem  de- 
cisive of  the  case  and  the  theory  on  which 
the  case  was  tried,  Is  as  follows  (formal  parts 
omitted) : 

"Comes  now  the  defendant  and  for  its  answer 
to  plaintiffs'  amended  petition  admits  that  it  is 
a  corporation  as  alleged  in  said  petition.  It 
further  admits  that  on  June  12,  1813,  Joseph 
E.  Kempf  applied  to  the  defendant  for  a  pol- 
icy of  life  InsnraQce  in  the  snm  of  $S,000,  and 
at  the  same  time  ezecnted  to  M.  A.  Nelson,  the 
agent  of  the  defendant,  his  promissory  note  in 
the  amotmt  of  $111.26  as  ana  for  the  first  semi- 
annual premium  to  be  due  on  the  policy  as  ap- 
plied for,  should  one  be  issued  as  per  the  terms 
of  said  application.  •  •  •  Further  answer- 
ing, the  defendant  denies  each  and  every  allega- 
tion in  said  petition  contained  except  as  here- 
inabove admitted  to  be  true,  and  having  fully 
answered  prays  to  be  discharged  with  Its  coats. ' 

The  facts  of  the  case  may  be  stated  as 
follows: 

On  June  12,  1913,  Joseph  B.  Kempf  made 
an  application  to  the  defendant  company 
for  ^,000  Insurance  on  the  ordinary  life 
plan,  on  which  day  he  executed  a  note  for 
Sllli26,  the  same  representing  the  first  semi- 
annual premium.  On  the  same  day  the  de- 
fendant's agent  executed  and  delivered  the 
following  receipt: 

"Received  of  Joseph  B.  Kempf  one  hundred 
eleven  and  26/100  dollars,  the  first  semiannual 
premium  on  pnnjosed  insurance  for  $5,000  on 
the  life  of  self  for  which  the  above-mentioned 
application  is  this  day  made  to  the  Equitable 
Life  Assurance  Society  of  the  United  States. 
Insurance  subject  to  the  terms  and  conditions 
of  the  policy  contract  shall  take  effect  as  of  the 
date  of  this  receipt,  provided  the  applicant  is 
on  this  date  in  the  opinion  of  the  society's  au- 
thorized officers  in  New  York,  an  insurable 
ri^  nnder  its  rules  and  the  application  is  oth- 
erwise acceptable  on  the  plan  and  for  the 
amount  applied  for;  otherwise  the  payment  evi- 
denced by  this  receipt  shall  be  returned  on  de- 
mand and  the  surrender  of  this  receipt  [Sign- 
ed] M.  A.  Nelson,  Agent  Dated  at  Spring- 
field, Mo.,  6/12/13." 

The  application  for  Insurance,  mentioned 
In  the  receipt,  la  the  usual  form  of  such  docu- 
ments, b^ng  a  printed  blank  with  printed 
qnestlcms  to  be  answered  and  filled  in  by  the 
applicant  It  names  the  plaintlfTs  herein  as 
beneficiaries,  and  contains  the  following  stip- 
ulation: 

"I  hereby  agree  that  the  policy  issued  hereon 
tihall  not  take  effect  until  the  first  premium  has 
been  paid  during  my  good  health." 

It  also  contains  the  following : 

"I  have  paid  to  M.  A  Nelson  $111.25  to  cov- 
er the  first  semiannual  premium  on  the  policy 
applied  for,  in  accordance  with  the  provisions 
of  tile  receipt  of  date  and  number  corresponding  I 


to  this  application,  which  I  hereby  accept,  and 
agree  to  the  conditions  thereof."   . 

In  the  application  Kempf  stated  that  he 
used  alcoholic  beverages  to  the  extent  of  from 
one  to  two  ounces  befbre  breakfast 

The  local  medical  examiner  pronounced 
Kempf  In  good  health,  stated  that  he  was  a 
flrst-class  risk,  and  recommended  him  for  Ufe 
Insurance.  The  forms  for  the  ai^catlon 
and  the  receipt  were  famished  to  the  defend- 
ant's agent  by  the  defendant  company.  The 
application  was  received  by  the  defendant  on 
June  17,  1913,  <hi  which  date  there  was  made 
on  defendant's  record  the  notation:  "Await 
Inspection  (habits).  A.  W.  B."  Inquiry  was 
made  by  the  defendant,  and  after  the  receipt 
of  answers  thereto  the  ai^llcation  shows  the 
following  entry  thereon  in  New  York:  "June 
23, 1913.  Approved  5,000  age  plus  45%.  A.  L. 
S."  Dr.  A  L  SherUl  was  one  of  the  medical 
directors  of  the  defendant  company  at  the 
home  office.  The  following  appears  under  the 
above:  "June  24, 1913.  Issue  O.  L.  age  47  plus 
6  P.  H.  Send  release.  B.  H."  The  evidence 
shows  that  "O.  L."  means  "Ordinary  Life." 
It  Is  also  shown  that  "45%"  means  five  years 
added  to  the  age  of  the  applicant ;  that  the 
applicant  was  "rated  up" — that  Is,  five  years 
was  added  to  his  real  age  and  the  premium 
rate  increased  accordingly.  With  this  change, 
the  application  was  approved  and  the  policy 
ordered  released  from  the  St.  Louis  office  and 
delivered  to  the  assured. 

The  letter  sending  the  policy  from  the  New 
York  office  to  the  St.  Louis  office,  dated  June 
23,  1913,  is  known  as  a  "ready  letter  writer" 
— ^that  is,  It  is  prepared  in  printed  form,  con- 
taining a  great  many  orders  and  notations, 
and  such  as  are  to  be  used  In  connection  with 
the  particular  policy  sent  are  check  marked. 
This  letter  is  addressed  to  the  St  Louis  agent 
of  the  C(»npany,  and  Is  as  follows: 

"Dear  Sir:  Policy  on  the  life  of  Mr.  Joseph 
E.  Kempf,  if  the  risk  be  accepted,  will  be  is- 
sued subject  to  the  conditions  checked  below." 

And  the  check  marks  are  opposite  these 
statements: 

"Age  rated  op  5  yrs.  b.  Personal  History. 
20.  A  settlement  has  been  taken  in  this  case 
and  conditional  receipt  issued.  If  policy  issued 
is  not  aoc^ted,  return  settiement  promptiy  and 
take  up  receipt  without  faiL" 

It  Is  agreed  that  on  the  23d  or  24th  of  June, 
1913,  the  assured  was  found  dead  from  a 
bullet  wound  and  his  pistol  was  found  beside 
his  body.  There  Is  little  doubt  but  that  he 
committed  suicide.  The  company  was  advis- 
ed of  this  on  the  2(tth  following,  and  it  there- 
upon wired  its  St  Louis  office  that  the  policy 
was  canceled  and  to  retnm  it 

The  policy  which  had  been  written  up  and 
forwarded  on  the  life  of  Kempf  was  for 
$5,000,  Issued  on  the  ordinary  life  plan,  and 
corresponded  In  every  way  with  the  policy 
called  for  In  the  appUcatlcm  and  receipt  ex- 
cept In  the  amount  of  the  premium  to  be  paid. 
It  Is  explained  by  the  officers  of  the  defend- 
ant company  that  owing  to  the  personal  hah- 
its  of  Kempf  as  disclosed  by  his  application 
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they  were  tinwlIUng  to  Issne  blm  a  policy  on 
the  plan  and  for  the  amount  desired  at  the 
rate  charged  applicants  47  years  of  age  of 
good  habits,  the  rate  for  such  a  person  re- 
quiring a  eemlannual  payment  of  $111.2S,  but 
that  they  were  willing  to  issue  to  him,  and  in 
fact  did  write  up  the  policy  and  send  it  for 
delivery  to  him  for  the  amount  and  on  the 
plan  desired  at  a  semiannual  premium  of 
^137.56 ;  that  la,  the  only  difference  between 
the  policy  which  would  be  issued  to  a  man 
47  years  of  age. for  the  amount  and  on  this 
plan,  and  the  one  which  was  forwarded  from 
the  New  York  office  to  the  St  Louis  office  to 
be  delivered  to  'Kempf,  was  the  increase  in 
the  semiannual  premium  i^om  $111.25  to 
$137.55.  On  the  back  of  the  policy  is  the  no- 
tation that  the  semiannual  premium  is  $137.- 
56,  due  the  12th  of  June  and  December.  This 
was  all  done  after  the  receipt  had  been  given 
and  after  the  money  paid  by  Kempf  had  been 
received  and  accepted  by  the  company's  agent 
Nowhere  <m  the  policy  issued  is  there  dis- 
closed what  the  first  semiannual  prendmn  is 
to  be,  and  in  the  letter  forwarding  the  policy 
to  the  St  Louis  office  to  be  delivered  to 
Kempf  there  is  no  instruction  whatever  that 
In  case  the  policy  is  delivered  the  assured 
must  pay,  on  delivery,  the  difTeience  between 
$11L26  and  $137.55. 

The  trial  court  in  a  Jury  trial  held  that  un- 
der these  conditions  the  life  of  Kempf  was 
insured  for  $5,000  in  the  defendant  company, 
and  the  defendant  has  appealed,  contending, 
first,  that  there  was  never  consummated  a 
contract  of  insurance,  and,  second,  that  it 
was  a  New  Tork  contract  and  that  the  as- 
snred's  rights  thereunder  were  forfeited  by 
bis  own  act 

[1,2]  As  we  think  there  was  a  contract  of 
Insurance  dated  on  June  12,  1913,  made  and 
completed  In  Missouri,  It  will  not  be  neces- 
sary to  go  into  the  second  contention. 

On  turning  to  the  receipt  given  by  Nelson, 
defendant's  agent  at  Springfield,  to  Kempf, 
we  find  that  there  was  $111.25  paid  toe  the 
first  semiannual  premium  on  the  proposed  in- 
sontnce  of  $6,000;  that: 

"Insurance  subject  to  the  terms  and  condi- 
tions of  the  policy  contract  shall  take  effect  as 
of  the  date  of  this  receipt,  provided  the  appli- 
cant is  on  this  date  in  the  opinion  of  the  so- 
ciety's authorised  officers  in  New  York  an  insur- 
able risk  under  its  rules  and  the  application 
is  otherwise  acceptable  on  the  plan  and  for  the 
amount  applied  for ;  otherwise  the  payment  evi- 
denced by  this  receipt  ahall  be  returned  on  de- 
mand and  the  surrender  of  this  receipt" 

nie  evidence  shows  without  question  that 
In  the  opinion  at  tlie  officers  of  the  society 
in  New  York  the  assured  was  an  insurable 
risk  because  they  not  only  wrote,  aci'oes  the 
application  "Approved,"  but  wderea  that  a 
policy  issue  thereon,  and  the  policy  issued 
was  an  ordinary  life  i>olicy  and  for  the  sum 
of  $6,000.  The  applicant  therefore  was  ac- 
ceptable on  the  plan  and  for  the  amount  ap- 
Idied  for. 

It  is  unnecessary  for  ns  to  go  into  the  qnes- 
tton  whether  the  medical  examiners  and  oflt- 


cers  In  the  New  York  office  could  whimsically 
refuse  to  accept  this  applicant  and  issne  blm 
a  policy,  because  their  admitted  acta  con- 
cerning the  matter  with  which  they  were 
dealing  amounted  in  law  to  an  approval  and 
an  acceptance  of  this  applicant;  that  is.  It 
shows  in  law  that  in  the  opinion  of  the  of- 
ficers the  applicant  met  the  conditions  on 
which  he  was  to  be  insured  for  $5,000  on  and 
from  June  12,  1913,  or  that  in  their  opinion 
he  was  an  acceptable  risk  for  the  amount 
and  on  the  plan  as  of  the  date  of  the  ap- 
plication. 

It  is  a  consideration  which  Is  held  oat  to 
prospective  customers  of  the  company  that 
they  wUl  be  insured  from  the  date  of  their 
application  if  they  meet  the  requirements  set 
forth  in  the  application  and  recdpt  Other- 
wise, what  benefit  would  it  be  to  an  applicant 
to  have  his  policy  dated  back  to  the  date 
of  the  application  provided  he  lived  and  ac- 
cepted? It  is  to  cover  the  period  from  the 
date  of  the  application  until  a  delivery  of 
the  policy  that  be  pays  his  money  In  ad- 
vance, and  It  cannot  be  said  that  his  tempo- 
rary Insurance  is  without  consideration 
where  he  is  either  finally  rejected  by  the 
company  or  himself  refuses  to  accept  the 
policy  with  the  Increased  premium  and  his 
money  is  handed  back  to  him.  As  a  first 
consideration.  It  Is  an  inducement  to  get  busi- 
ness, and  then  it  gives  the  insurance  com- 
pany the  chance  to  insure  this  man's  life  for 
which  chance  it  is  willing  to  give  this  tem- 
porary Insurance, 

The  law  is  wisely  written  and  well  settled 
in  this  state  that  insurance  contracts,  or  In 
fact  any  contract,  and  espedaUy  Insurance 
contracts  that  are  printed  and  prepared  by 
skilled  insurance  experts  and  lawyers  and  of- 
fered to  the  public,  that  la  without  special 
knowledge  In  this  line  of  bnsiness,  must  be 
construed.  In  respects  ambiguous,  doubtful, 
or  at  least  of  two  meanings.  In  favor  of  the 
assured.  Mathews  v.  li.  W.  A.,  230  Mo.  326, 
139  S.  W.  161,  Ann.  Cas.  1012D,  483 ;  Dezell 
T.  FldeUty  &  Casualty  Co.,  176  Mo.  loa  dt 
266,  75  8.  Vr.  1102;  StUl  ▼.  Insurance  Co.. 
185  Mo.  App.  loa  dt  663,  172  S.  W.  625. 

We  think  there  is  no  question  that  the  in- 
surance company  by  the  receipt  given  con- 
tracted with  Kempf  that  he  was  insured 
from  June  12,  1913,  provided  he  met  certain 
conditions  In  the  opinion  of  the  New  York 
officers.  That  he  was  an  Insurable  risk  Is 
clearly  shown  to  have  been  the  opinion  of 
these  New  York  officers,  and  as  to  whether 
the  application  was  acceptable  was  qnaUfled 
and  limited  on  the  plan  and  for  the  amount 
applied  for;  It  was  not  necessary,  so  far  as 
this  receipt  is  concerned,  that  it  be  accept- 
able as  to  the  first  semiannual  premium.  On 
the  other  hand,  there  Is  no  showing  in  this 
case  that  the  first  semiannual  premium, 
which  was  paid,  was  to  be  the  same  as  other 
semiannnal  premiums  falling  due  in  Decem- 
ber and  June  of  each  year,  and  Indeed  the  in- 
terpretation that  the  company  placed  upon 
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this  contract  when  It  forwarded  the  policy 
to  Its  St  lionls  office  for  delivery  does  not 
Indicate  that  It  expected  Kempf,  for  the  first 
semlannnal  premlnm,  to  make  any  farther 
xmyment  Would  it  not  be  the  natoral  thing, 
and  in  fact  a  prominent  i>art  of  a  letter 
sending  the  policy,  to  direct  the  agent  that 
in  case  of  a  delivery  he  must  collect  the  dif- 
ference between  what  had  already  been  paid 
($111.25)  and  $137.5S?  And  yet  not  one  word 
does  it  voice  In  its  letter  in  this  regard.  On 
the  contrary,  the  policy  sent  with  the  letter 
acknowledges  receipt  of  the  first  premium  as 
in  full  and  calls  for  the  payment  of  the  next 
premium  to  be  paid  in  December,  1913.  This 
shows  that  the  company  was  treating  the 
first  semlannnal  premium  as  having  beoi 
paid  in'  full  because  no  further  premlom  for 
any  amount  was  demanded  under  the  terms 
of  the  letter  and  the  policy  till  the  December 
payment  was  due. 

a%e  policy  issued  as  to  premiums  contains 
on  its  face  the  following  provisions: 

"Premiums.  This  insurance  is  pranted  in  con- 
sideration of  the  payment  in  advance  of  one 
hondred  thirty-seven  and  fifty-five  one  hnn- 
dredths  dollais,  and  of  the  payment  semi-annual- 
ly thereafter  of  a  like  sum  upon  each  12th  day 
of  December  and  June,  until  the  death  of  the  in- 
sured." 

"Age.  The  preminms,  loans  and  surrender  val- 
ues of  this  policy  are  on  the  basis  of  the  rated- 
np  age  of  52  years,  which  is  5  vears  in  excess 
of  the  age  stated  by  the  insured. 

We  therefore  conld  rest  this  case  on  the 
proposition  that  where  there  are  two  mean- 
ings open  upon  the  construction  of  a  con- 
tract of  this  character,,  we  must  give  that 
constructlcm  which  is  most  favorable  to  the 
assured.  But,  as  hereinbefore  Indicated,  the 
contract  in  question  appears  to  us  as  plain 
and  unambiguous,  meaning  only  in  the  light 
of  common  sense  and  Justice  that  Kempf  was 
Insured  from  the  date  of  his  application, 
provided  he  met  certain  conditions  which 
must  In  the  opinion  of  the  officers  In  Kew 
Tork  have  existed  as  of  the  date  of  the  ap- 
plication. That  such  an  opinion  did  exist 
has  already  been  referred  to.  Bespondents 
dte  several  cases  directly  in  point  arising 
under  almost  exactly  the  same  facts. 

Such  a  binding  receipt,  so  designated  by 
the  appellant,  insures  from  its  date  and  Is 
recognized  as  a  form  of  insurance.  1  Cooley's 
Briefs  on  the  Law  of  Insurance,  pp.  636- 
537;  26  Cyc.  714.  The  case  of  Lee  v.  Union 
Cent  I4fe  In&  Co.  (Ky.)  41  S.  W.  819,  deals 
with  exactly  the  same  question  that  we  have 
here  and  Is  a  case  where  the  premium  writ- 
ten in  the  policy  was  greater  than  that  writ- 
ten In  the  application,  and  it  was  claimed 
In  that  case^  as  here,  that  such  change 
amonnted  to  a  rejection  of  the  applicant  and 
was  the  making  of  a  iHropositlon  to  him.  The 
point  was  ruled  against  the  company,  the 
court  holding,  as  we  hold  here,  that  where  no 
application  was  dentanded,  but  the  policy 
was  issued  on  the  application  which  was 
marked,  by  the  officers  of  the  company  whose 
opliilon    waa    necessary,    "Approved,"    and 


where  the  officers  whose  business  it  was  to 
order  the  Issuance  of  a  policy  approved  the 
application  for  the  amount  and  on  the  plan 
applied  for,  was  not  the  making  of  a  new 
proposition,  and  that  on  a  showing  that  the 
assured  died,  the  benefldar:^  made  a  case. 
See,  also,  Halle  t.  Mew  Tork  Life  Ins.  Co. 
(Ky.)  58  S.  W.  822. 

The  case  of  Starr  r.  Mutual  Life  Ins.  Co. 
of  N.  T.,  41  Wash.  228,  83  Pac.  116,  was 
where  an  application  stated  that  insurance 
would  be  In  force  from  date  "provided  this 
application  shall  be  approved  and  the  policy 
duly  signed  by  the  secretary  at  the  head  of- 
fice of  the  company  and  issued."  The  ap- 
pUcatlon  was  approved  and  the  policy  issued 
and  sent  for  delivery.  The  applicant  died 
before  the  approval  of  the  application  and 
issuance  of  the  policy.  The  court  In  deciding 
the  case  used  ttte  following  language  ap- 
plicable to  our  case: 

"By  the  death  of  Starr  the  subject-matter  of 
the  contract  of  insurance  ceased  to  exist^  and 
at  that  moment  there  was  a  contract  of  maur- 
ance  or  there  was  none.  The  approval  or  re- 
jection of  the  application  after  that  time  would 
be  ineffectual  for  any  purpose.  The  object  of 
the  second  provision  of  the  application,  above 
quoted,  is  not  entirely  clear,  especially  from  the 
standpoint  of  the  insured.  If  there  was  to  be 
no  contract  of  insurance  in  any  event  until  the 
application  was  approved  at  the  home  office  and 
a  policy  issued  thereon,  it  would  seem  entirely 
immaterial  to  the  insured  whether  the  contract 
related  back  to  the  date  of  the  appUcation  or 
not  If  he  lived  until  the  application  was  ap- 
proved and  a  policy  issued,  it  would  seem  a  mat- 
ter of  indifference  to  him  whether  be  had  been 
insured  during  the  interim  between  the  date  of 
the  application  and  tbe  date  of  the  issuance  of 
the  poIi(^.  On  the  other  hand,  if  he  died  before 
the  apphcation  was  approved  and  the  policy  is- 
Bued,  his  beneficiaries  would  derive  no  benefit 
from  tbe  insurance.  The  chief  object  of  the  pro- 
vision would  therefore  seem  to  be  to  enable  the 
Insurance  company  to  collect  premiums  for  a 
period  during  which  there  was  in  fact  no  insur- 
ance, and  consequently  no  risk." 

Also  the  following  language: 

"If  insurance  companies  deem  It  necessary 
for  their  protection  to  limit  the  operation  of 
their  contracts  of  Insurance  from  the  date  of 
issuance  of  the  policy,  or  from  any  other  date, 
it  is  very  easy  for  them  to  say  so  and  to  bring 
knowledge  of  that  fact  home  to  those  with  whom 
they  are  dealing.  In  this  case,  we  hold  that 
the  receipt  given  constituted  a  present  contract 
of  insurance,  subject  to  be  continued  or  termir 
nated  by  the  approval  or  rejection  of  the  appli- 
cation, and  that  the  Insured  was  not  affected  by 
any  want  of  authority  in  the  solleiting  agent 
to  enter  into  such  a  contract  unless  notice  of 
such  want  of  authority  was  brought  home  to 
him." 

The  case  of  Lee  r.  Dnlon  Gent  Life  Ins. 
Oa,  supra,  has  not,  so  far  as  we  can  find, 
been  overruled.  However,  the  case  of  Halle 
V.  New  York  Life  Ins.  Co.,  supra,  was  crit- 
icized in  the  case  of  Northwestern  Mnt  Ufa 
Ins.  Co.  V.  Neafns,  145  Ky.  663,  140  S.  W. 
1026,  36  L.  B.  A.  (N.  S.)  1211.  But  the  case 
last  mentioned  m»«ly  holds  that  the  receipt 
given  In  the  Halle  Case  was  not  a  binding 
receipt,  one  of  the  conditions  therein  being 
that  the  Inaorance  should  first  be  issued.    In 
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the  Neafns  Case  the  applicant  is  shown  to  be 
not  an  acc^table  risk. 

We  are  dted  to  a  nnmber  of  flre  insur- 
ance cases  In  respondents'  brief  where  bind- 
ing receipts  for.  flre  insurance  were  glren. 
Appellant  contends  that  flre  insurance  cases 
are  not  applicable  to  life  insurance  contracts, 
citing  1  Cooley's  Briefs  on  the  Lew  of  Insur- 
ance, page  419,  wherein  it  is  laid  down: 

"It  mar  be  stated,  at  a  general  rule,  that 
agents  of  life  insurance  companies  do  not  liave 
authority  to  conclude  absolutely  the  contract  of 
insurance,  but  only  to  procure  and  receive  appli- 
cations, which  they  forward  to  the  company  to 
be  acted  upon  by  the  immediate  officers  of  the 
corporation."     (Italics  are  ours.) 

We  know  of  no  reason,  however,  why  the 
same  law  would  not  apply  to  a  life  insur- 
ance contract  that  would  apply  to  a  fire  in- 
surance contract  where  the  life  Insurance 
company  places  in  the  agent's  bands  forms 
which  would,  when  filled  in  and  signed,  make 
a  binding  contract  the  same  as  in  cases  of 
flre  insurance.  See  Horton  v.  New  York  Life 
Ins.  Co.,  151  Mo.  loc.  cit  617,  52  S.  W.  356. 

The  case  of  Mohrstadt  v.  Mutual  Life  Ins. 
C!o.  of  N.  Y.,  lie  Fed.  81,  52  C.  C.  A.  675, 
relied  on  by  aH>ellant,  was  a  case  where  the 
entire  plan  as  cont«nplated  by  the  applica- 
tion was  rejected  by  the  company  and  a 
policy  on  a  different  plan  offered.  In  our 
case,  had  the  company  when  Kempfs  applica- 
tion was  received  by  the  company's  oflBcers 
offered  him  an  entirely  different  plan,  such 
act  alone  would  have  shown  a  rejection  of 
Kempfs  original  application  and  a  new  prop- 
osition made  to  him,  which,  of  course,  must 
have  been  accepted  by  him  before  it  would 
be  binding.  Besides,  the  receipt  in  tfiat  case, 
required  that  the  application  be  accq)ted  by 
the  company,  whereas  In  our  case  the  condi- 
tion was  that  if  the  applicant  was  accepta- 
ble his  insurance  would  be  In  force  from  the 
date  of  the  receipt. 

In  the  cases  of  Travis  v.  Nederland  Life 
Ins.  Co.,  104  Fed.  486,  43  O.  C.  A.  653,,  JEtna 
Life  Ins.  Co.  v.  Hocker,  39  Tex.  Civ.  App. 
S30,  89  8.  W.  26,  Born  v.  Home  Ins.  Co.,  120 
Iowa,  269,  94  N.  W.  849,  and  Pheniz  Ins. 
Co.  V.  Schultz,  80  Fed.  lo&  dt  342,  25  C. 
C.  A.  453,  no  binding  receipts  were  given. 
Tbere  was  merely  an  application  which 
amounted  to  nothing  more  than  a  proposition 
requiring  action  by  the  company  before  In- 
surance began. 

In  the  case  of  Stelnle  ▼.  New  York  Life 
bts.  Co.,  81  Fed.  489,  26  a  0.  A.  491,  it 
was  provided  in  the  contract  that  if  the  ap- 
plication is  not  approved  and  accepted,  the 
company  diall  incur  no  liability  thereunder. 

In  the  case  of  Mutual  Life  Ins.  Ooi.  v. 
Yonng,  23  Wall.  (90  U.  S.)  86,  28  L.  Bd.  Ifi2, 
the  receipt  recited : 


"To  be  in  force  from  aad  after  the  date  hereof 
provided  the  said  application  shall  be  accepted 
by  the  company." 

The  court  there  held  to  the  terms  of  the 
receipt  which  required  that  before  Insurance 
begun  the  application  must  have  been  accept- 
ed. The  condition  in  this  and  the  other  cas- 
es dted  by  the  appellant  did  not  depend  up- 
on the  applicant's  eligibility,  which  was  the 
condition  in  our  case,  but  upon  some  subse- 
quent act  to  be  performed  by  the  company. 

Appellant  quotes  copiously  in  Its  brief  from 
the  case  of  Borton  v.  New  York  Life  Ins. 
Co.,  151  Mo.  604,  52  S.  W.  356.  In  that  case, 
however,  the  question  for  decision  was 
whether  the  agreement  was  a  Missouri  or  a 
New  York  contract.  A  conditional  receipt, 
as  shown  on  page  614  of  151  Mo.,  62  S.  W. 
356,  was  given,  and  in  discussing  this  re- 
ceipt (Loc  dt  620  of  161  Mo.,  52  S.  W.  356) 
the  court  broadly  intimates  that  where  it  is 
shown  that  the  agent  has  authority  to  give 
a  binding  receipt,  the  company  could  not  es- 
cape liability.  The  court  concluded  Ooc.  clt- 
621  of  151  Mo.,  62  S.  W.  356)  because  it  appear- 
ed from  the  record  that  the  agent  had  no  au- 
thority to  bind  the  company  to  a  contract  of 
Insurance  from  the  date  of  the  acceptance  of 
the  application  In  New  York,  that  it  was  not 
a  New  York  contract  and  only  became  a  con- 
tract upon  delivery  of  the  policy  which  was 
to  be  made  In  Missouri.  An  agent's  author- 
ity is  co-eztenslve  with  his  employment,  and 
where  it  is  admitted  that  the  company 
placed  In  the  agent's  hands  the  forms  neces- 
sary to  dose  a  tdnding  contract  with  those 
with  whom  the  agent  would  deal  on  b^alf 
of  the  company,  such  act  shows  diat  be  had 
authority  to  bind  the  company  as  to  the 
terms  printed  In  that  conditional  receipt 
and  application  furnished  by  the  company 
and  forwarded  to  the  agent  for  use,  where 
the  party  dealing  with  the  agent  had  no 
knowledge  of  a  lade  of  authority. 

We  therefore  hold  that  by  the  admitted 
written  acceptance  of  the  application  for  the 
amount  and  on  the  plan,  and  the  order  of 
the  cAcers  of  the  corporation  that  a  pollqy 
be  issued  for  the  amount  and  on  the  plan 
desired,  show  as  a  matter  of  law  that  the 
company  regarded  Kempt  as  an  insurable 
risk,  and  that  the  conditions  necessary  to 
make  said  insurance  In  force  from  and  after 
June  12,  1913,  had  been  met,  and  that  thla 
contract,  subject  to  the  determination  of  bis 
eUglbilit?,  was  all  a  completed  contract  made 
and  entered  into  in  the  state  of  Missouri. 

For  the  reasons  berein  appearing,  the 
Judgment  Is  affirmed. 

BOBERTSON,  P.  J.,  and  STUBOIS,  J., 
ooncur. 
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HABMON  ▼.  DICKEBSON.     (No.  1561.) 

(Springfield   Court  of  Appeals.     Miasonri. 
March  11,  191&    Beheariiuc  De- 
nied April  8,  1910.) 

1.  Tbiai.  «3>186(S)  —  Qdeotion  roB  Jubt  — 
CteNBiBucnoN  or  Leabe— Thkobt  ot  Tbiax. 

In  an  action  by  the  buyer  of  a  motion  pic- 
ture theater  against  the  seller,  where  the  seller 
80  conducts  his  defense  as  to  concede  that  he 
had  no  right  or  authwitr  to  aaaign  bis  lease 
and  makes  no  abjection  to  the  buyer's  tearti- 
mony  introduced  upon  that  Uieory,  the  court 
will  not  strictly  construe  the  terms  of  the  lease 
and  instruct  the  jury  that  bs  matter  of  law 
ther*  were  no  restrictions  upon  the  seller's  right 
to  transfer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  326;   Dec  Dig.  <S=>136(3).] 

2.  LiANOi^BD  ASD  Tenant  ^=>76(3)— Leabe— 
Pbovisiom  Aoainst  Subletting — Assign- 
ment. 

Where  a  sablease  provided  that  the  sub- 
lessee coold  not  sublet  or  allow  any  other  ten- 
ant to  come  in  with  or  under  him  without  the 
written  consent  of  the  landlord,  such  restric- 
tion was  not  exhansted  by  an  assignment  by  the 
sublessee,  and  after  the  transfer  by  liim  the  pro- 
vision yet  remained  as  a  prohibition  against  a 
subletting  by  the  assignee  without  the  consent 
of  the  landlord. 

[Ed.  Note. — For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  fS  229,  280;  Dec.  Dig.  «s> 
76(8).] 

3.  LANDroBD  AifD  Tenant  «=>104  —  Leasb  — 
Provision  Aoainst  SuBLXTTiNa — Pbotbo- 
tion  bt  Fobfbitubb  AaAiNST  Bbxach. 

Where  a  lessee  subleased,  the  lease  provid- 
ing that  the  sublessee  could  not  sublet  without 
the  written  consent  of  the  landlord,  the  lessee 
could  protect  himself,  against  a  breach  of  the 
proriaion,  by  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §  328;  Dec.  Dig.  <ft=»104.] 

4.  Patxbnt  «=9l7  —  Patmxnt  bt  Notb  — 

F0BECI,08UBE  OF  (THATTEI.  MobTQAOE. 

Where  the  seller  of  a  motion  picture  thea- 
ter, who  took  notes  in  payment,  and  a  chattel 
mortgage  on  the  equipment  as  security,  fore- 
closed the  mortgage,  be  cannot  then  say  that 
be  did  not  accept  the  notes  in  full  payment  of 
the  purchase  price. 

[Ed.  Note.— For  'other  cases,  see  Payment 
Cent  Dig.  f{  TC^TT;   Dee.  Dig.  «s>17.] 

5.  Fbaus  «=>35— Waiveb  bt  Deauno  with 
ScBjcor-MAnsB  —  IiBabb  or  Pbopebtt 
Sold. 

The  buyer  of  a  motion  picture  theater, 
whose  vendor  was  guilty  of  fraud,  did  not  waive 
the  fraud  by  leasing  tne  outfit  to  a  third  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  30;   Dec.  Dig.  «=>36.] 

6.  DaKAOES    «=»210Ci)— iNBTBUOnON— LilMIT- 

IHO  Reoovebt  to  Amount  Claimed. 

In  an  action  for  fraud  committed  by  the 
seller  of  a  motion  picture  theater,  an  instruc- 
tion as  to  damages  should  limit  the  damages  re- 
coverable to  the  total  amount  claimed  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  «=210(2).] 

7.  DaMAOXS    «S9210(2)— iNBTBUCnON— Limit- 

iRo  Recotxbt  to  Amount  Olaimbd. 

Id  an  action  for  fraud  committed  by  the 
seller  of  a  motion  picture  theater,  an  instruc- 
tion should  limit  tne  special  damages  alleged 
to  have  been  suffered  m  plaintifiTs  efforts  to 


operate  the  show  to  the  amount  daimed  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  «=9210(2).] 

8>  Fbaud  e=>65(l>—lN8TBUOTi0N— Damages. 
In  an  action  for  fraud  committed  by  the 
seller  of  a  motion  picture  theater,  where  there 
was  testimony  that  the  seller  and  also  the  plain- 
tiff's assignee  made  money  with  the  show,  an 
instruction  allowing  the  jury  to  assess  as  dam- 
ages such  sum  as  they  found  "from  the  evidence 
that  the  plaintiS  necessarily  expended  in  at- 
tempting to  operate  the  moving  picture  show, 
over  and  above  his  receipts  tberefrom,"  was 
erroneous  as  fixing  plaintiS's  success  with  the 
show  as  fie  sole  criterion  for  judging  what 
the  receipts  should  have  been  under  defendant's 
representations  after  plaintiff  bought;  if  the 
element  of  damages  was  recoverable  at  all,  the 
jury  should  have  been  told  if  he  operated  the 
show  as  an  ordinarily  competent  and  prudent 
person  would  have  done  under  the  same  or  sim- 
ilar circumstances  and  loss  resulted,  then  the 
jury  might  consider  such  loss  in  estimating  his 
damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {{  72-74;   Dec  Dig.  ®=»85(1).] 

9.  Damages  «=962(1)  —  Fbaud  in  Sai<b  or 
Business— Mitigation. 

The  buyer  of  a  motion  picture  theater,  in- 
duced thereto  by  the  fraud  and  misrepresenta- 
tions of  the  seller,  after  he  operates  long  enough 
to  discover  that  loss  is  certain,  must  stop  the 
business  under  his  duty  to  mitigate  damages. 

[Ed.  Note.— For  other  cases,  see  Datoages, 
Cent  Dig.  §  119;   Dec  Dig.  «=»62(1).] 

10.  Fbaud     9=s>60  —  Mirbefbesbntations  — 
Sale  of  Business— Damages. 

The  buyer  of  a  motion  picture  theater,  in- 
duced thereto  by  the  misrepresentations  of  the 
seller  as  to  his  right  to  assign  the  lease  and  as 
to  the  receipts  of  the  show,  could  recover  of  the 
seller  the  benefit  of  his  bargain  as  an  element 
of  damages,  in  addition  to  the  price  paid,  un- 
less the  loss  of  business  was  occasioned  by  the 
buyer's  lack  of  experience,  skill,  or  industry. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  f  65;  Dec.  Dig.  «=»eO.] 

11.  Fbaud  «=»59(1)  —  Misbefbbsentations  — 
iRecqvebt  op  Butbb. 

The  buyer  of  a  motion  picture  theater  un- 
der misrepresentations  that  the  seller  lutd  the 
right  to  assign  his  lease  and  as  to  the  daily  re- 
ceipts of  the  show,  could  recover  at  least  the 
amount  paid  in  cash  and  on  liis  notes,  with 
legal  interest  from  the  date  of  payment 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  60;  Dec  Dig.  *=58(1).] 

Farrington,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Polk  County; 
0.  H.  Sklnker,  Judge. 

Suit  by  J.  W.  Harmon  against  Jerome  Dick- 
erson.  Frcmi  a  judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  affirmed  condi- 
tionally. 

Watson  &  Page,  of  Springfield,  Bechow  & 
Pufabl,  of  Bolivar,  and  Patterson  &  Patter- 
son, of  Springfield,  for  appellant.  V.  O. 
Coltrane,  of  Sprlngiseld,  Cox  &  Douglas,  of 
Bolivar,  and  J.  T.  Wbite,  of  Springfield,  for 
respondent 

BOBEBTSON,  P.  J.  Plaintiff,  as  the  testi- 
mony in  bis  behalf  tends  to  prove,  bought 
of  defendant  a  lease  on  the  first  story  and 


^ssVoT  other  cases  see  lams  topio  and  KST-NUUBBR  In  all  Key-Numbered  Dlgeiti  and  tndexM 
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basement  of  a  building  at  127  Klrby  Arcade 
in  Springfield,  together  with  the  equipment 
for  a  moving  plctnre  show  located  on  the  first 
floor.  He  claims  he  was  Induced  to  make 
this  purchase  by  the  tUse  representations  of 
defendant  that  the  business  was  making  the 
defendant  a  profit  of  $20  per  day,  and  also  by 
the  false  representation  that  defendant  had 
the  right  and  authority  to  transfer  said  lease. 
The  purchase  price  was  paid  by  the  plaintiff 
giving  the  defendant  $300  In  cash,  executing 
his  note  to  defendant  for  $1,500  due  one  day 
after  its  date,  and  also  his  note  for  $3,200 
stated  to  be  due  one  day  after  date,  but  pro- 
viding the  interest  thereon  and  $125  of  the 
principal  should  be  paid  on  the  16th  day  of 
each  month  and  If  not  so  paid,  "then  the 
whole  debt  shall  become  Immediately  due 
and  payable."  It  is  treated  and  considered 
by  the  parties  as  an  Installment  note.  At 
the  time  these  notes  were  executed  the  plain- 
tiff delivered  to  the  defendant  a  claim  against 
aa  insurance  company  for  $1,401.50,  which 
was  shortly  afterwards  collected  by  defend- 
ant and  credited  apon  the  $1,500  note.  Also 
at  the  time  of  the  giving  of  the  notes  the 
plaintiff  executed  to  the  defendant  a  chattel 
mortgage  upon  the  picture  sihow  equipment 
to  secure  both  of  said  notes.  At  the  time 
plaintiff  made  this  purchase  from  the  de- 
fendant the  Klrby  Realty  Company  owned 
the  building  and  had  given  a  lease  thereon  to 
one  W.  T.  KenderidE.  Kenderick  then  execut- 
ed a  lease  on  the  first  floor  and  basement  to 
W.  W.  Smith  for  a  term  of  four  years  and 
ten  months  from  May  1,  1910,  and  this  lease 
contained  a  provision  to  the  effect  tliat  Smith 
would  "not  sublet  or  allow  any  other  tenant 
to  oome  in  with  or  under  him  wlthont  the 
written  consent  of  said  Klrby  Realty  Com- 
pany." It  appears  to  be  conceded  that  the 
lease  from  the  Klrby  Realty  Company  to 
Kenderick  contained  a  similar  provision  be- 
cause whoi  Smith  undertook  to  assign  this 
lease  to  the  defendant  the  consent  of  the 
Klrby  Realty  Company  was  obtained  in  which 
the  officer  of  that  company  stated: 

"I  will  consent  to  Mr.  Kenderick  making  lease 
to  Mr.  Dickerson,  but  not  release  Mr.  Kender- 
ick in  any  way  from  liis  original  lease." 

At  the  time  plaintiff  bought  the  picture 
show  outfit  this  le.ase  had  over  two  years  yet 
to  run,  and  he  testified  that  after  he  had  run 
the  plctnre  show  for  a  while  at  a  considerable 
loss  be  leased  it  and  the  building  to  one  Gus 
Bennert,  and  when  Kenderick  learned  that  he 
(the  plaintiff)  was  claiming  to  occupy  the 
premises  under  an  assignment  of  the  lease 
from  Dickerson  that  Kenderick  immediately 
objected.  Kenderick  testified  that  he  thought 
plaintiff  was  running  the  show  for  defendant, 
as  defendant  had  made  the  only  payment  of 
rent  Kenderick  received  after  plaintiff  went 
into  possession.  Kenderick,  after  plaintiff 
leased  to  Bennert,  interfered,  and  Bennert 
paid  the  rent  for  the  building  to  Kenderick 
and  by  some  arrangement  with  plaintiff  mat 


was  paid  to  him  for  the  moving  picture  show 
equipments  until  Mardi  28,  1913,  when  de- 
fendant foreclosed  the  chattel  mortgage,  and 
thus  plaintiff  stood  ousted  and  deprived  of 
all  of  the  property  v^ich  he  purchased  from 
the  defendant  June  11, 1913,  def^dant  ex- 
ecuted a  bill  of  sale  to  Bennert  for  the  pic- 
ture show  property. 

This  action  was  brought  in  Oreene  county 
and  a  change  of  venue  taken  by  defendant, 
and  the  case  was  sent  to  and  was  tried  in 
Polk  county.  The  defendant  set  np  as  a 
counterclaim  the  balance  due  from  the  plain- 
tiff  on  the  purchase  price  of  said  property, 
the  sale  under  the  mortgage  having  netted 
only  $800  which  he  had  credited  upon  the 
notes.  The  trial  to  a  Jury  resulted  in  a 
verdict  for  $7,000  In  favor  of  the  plaintiff, 
and  against  the  defendant  on  defendant's 
counterclaim  for  $2,825.91,  the  balance  on 
said  notes.  ^Plaintiff  afterwards  remitted  IV 
000  of  the  Judgment  in  his  behalf,  thus  leav- 
ing a  Judgment  In  his  favor  of  $3,174.09.  The 
defendant  has  appealed. 

One  of  the  points  urged  here  in  behalf  of 
the  appellant  as  a  ground  for  a  reversal  is 
that  the  testimony  in  behalf  of  plaintiff 
tending  to  prove  tliat  the  defendant  repre- 
sented that  he  owned  a  lease  on  the  building 
and  had  the  authority  to  transfer  It  to  the 
plaintiff  was  not  false,  and  this  is  the  bur- 
den of  the  instructions  requested  by  the  de- 
fendant and  refused.  It  is  now  contended, 
as  it  evidently  was  at  the  close  of  all  the 
testimony,  that  the  lease  offered  in  evidence 
from  Kenderick  to  Smith  discloses  that  there 
was  no  restriction  upon  the  right  of  the  de- 
fendant to  assign  or  sublet  the  premises,  and 
that  plaintiff  could  have  successfully  resisted 
the  efforts  of  Kenderick  to  oust  him.  Au- 
thorities are  cited  in  behalf  of  appellant  to 
the  effect  that  a  provisimi  contained  in  a 
lease  restricting  the  right  of  assignment  and 
aUowlng  it  to  be  done  only  upon  the  consent 
of  the  leiisor  that  then  after  an  assignment  la 
so  made  there  can  be  no  further  restrictions 
upon  a  subsequent  assignment  or  subletting. 
It  is  alao  said  that  the  lease  from  Kenderick 
to  Smith  contained  no  provision  for  forfeiture 
or  re-entry  for  a  violation  of  the  provision  in 
the  lease,  and  that  for  that  reason  Kenderick 
had  no  power  to  oust  the  plaintiff,  even  if  the 
assignment  or  subletting  had  violated  this 
provision  in  the  lease.  Plaintiff,  In  making 
out  his  case,  proceeded  without  objection 
upon  the  assumption  that  the  provision  in  the 
lease  from  Kenderick  to  Smith  was  a  re- 
striction upon  the  right  of  defendant  to  as- 
sign or  sublet,  and  also  offered  Kenderidc  as 
a  witness  who  testified  without  objection 
that  he  never  accepted  at  any  time  any  rent 
from  plaintiff,  but  that  as  soon  as  he  ascer- 
tained that  the  plaintiff  claimed  to  be  h(riding 
under  defendant  he  sought  an  Interview  with 
the  defendant  at  which  he  served  notice  upon 
the  defendant  to  vacate  the  premises  on  ac- 
count of  the  violation  at  the  terms  of  the 
lease.    Kenderick  then  testified  abont  what 
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defendaiit  stated,  which  defendant  does  not 
deny  aa  follows: 

"He  said  be  would  bring  Mr.  Harmon  up  and 
see  if  it  could  not  be  arranged.  The  notice  I 
•erred  on  bim  to  vacate  was  a  notice  that  he 
bad  forfeited  his  lease  fay  letting  Mr.  Harmon 
come  in  under  him  without  the  consent  of  the 
Kirby  Realty  Company.  He  bad  not  consulted 
me  or  consulted  them.  I  had  not  met  Mr.  Har- 
mon at  tfaat  time.  I  never  collected  any  rent 
from  him." 

When  d^endant  went  upon  the  stand  and 
wias  testifying  upon  cross-examination  he 
stated  that  the  lease  was  not  to  be  trans- 
ferred to  the  plaintiff  until  the  purchase 
price  was  fully  paid,  and  he  at  ilrst  says 
that  he  had  the  consent  of  the  lepresentatlTe 
of  the  Klrby  Bealty  Company  "to  turn  the 
lease  over."  He  also  testified  that  he  did 
not  tell  plaintiff  that  he  had  the  consent  of 
the  Klrby  Realty  Company  to  assign  the 
lease  to  him,  nor  that  he  had  the  consent 
of  Kenderlf^  for  that  purpose.  He  testified 
tbat  he  did  not  have  Kenderick's  consent; 
that  he  did  not  state  to  the  plaintiff  that  he 
had  the  right  to  assign  this  lease.  Later  in 
bis  testimony  uiwn  cross-examination,  he 
testified  that  plaintiff  was  to  get  the  lease 
when  the  purchase  price  was  all  paid,  and 
that  when  that  was  done  he  (the  defendant) 
would  get  the  consent  of  the  E^rby  Realty 
Ckimpany  and  then  plaintiff  would  get  the 
lease.  He  says  the  lease  and  the  good  wlU 
of  the  business  were  the  items  that  oon- 
stltnted  the  principal  value  of  the  sale  to  the 
plaintlfl.  Defendant  also  testified  that  at 
the  time  the  controversy  arose  with  Ken- 
-derlcfc  concerning  this  lease  he  sent  a  party 
to  KansaB  City  to  get  the  consent  of  the 
Klrby  Bealty  Company,  but  did  not  succeed. 
The  defendant  placed  upon  the  witness  stand 
the  party  who  had  kept  the  account  of  his 
iterations  ot  this  business  for  more  than 
three  months  prior  to  the  sale  to  the  plaintiff, 
and  the  accounts  produced  by  bim  disclose 
that  the  business  made  an  average  daily  prof- 
It  of  only  about  $12  during  that  time. 

Tbe  provision  of  the  lease  Is  entirely  dif- 
ferent from  the  provisions  contained  in  the 
leases  involved  in  the  adjudicated  cases  died 
in  behalf  of  the  defendant  It  also  appears 
from  the  testimony  of  the  defendant  himself 
that  he  treated  and  considered  this  restric- 
tion as  binding  upon  him,  and  in  the  trial 
of  the  case,  after  the  plaintiff  had  Intro- 
duced testimony  upon  this  point  without 
objection,  the  defendant  took  a  i>osltlon 
which  assumed  upon  his  part  that  be  was 
unable  to  assign  this  lease  to  let  plaintiff  In 
under  him  without  the  written  permission 
<tf  the  Kirby  Bealty  Comjpany.  He  even 
went  ao  far  in  his  efforts  to  convince  the 
jury  that  he  had  not  promised  to  do  a  thing 
which  be  had  no  right  to  do  as  to  testify 
that  he  did  not  agree  to  give  the  plaintiff  any 
sublease  or  assignment  until  after  plaintiff 
had  paid  all  of  the  purchase  price,  and  ac- 
cording to  the  provisions  of  the  note  for  the 
payment  of  the  purchase  price  It  would  not 


hare  been  paid  until  less  than  two  months 
before  the  expiration  of  the  term  of  the 
lease.  He  did  not  make  any  such  represen- 
tations to  Kenderlck  when  served  with  no- 
tice, but  we  find  him  Ignoring  bis  lease  and 
himself  leasing  the  show  equipments  to  Ben- 
neit  from  whom  Kenderlck  was  collecting 
rent  for  the  part  of  the  building  used  for 
the  show. 

HJ  After  the  defendant  acted  as  above 
set  out  Eind  had  proceeded  with  his  defense 
in  a  manner  that  so  clearly  conceded  the 
contention  that  he  had  no  right  or  authority 
to  assign  the  lease  and  after  all  testimony 
was  Introduced  without  objection  by  the 
plaintiff  upon  that  theory,  he  cannot  then  be 
permitted  to  have  strict  legal  construction 
by  the  court  placed  upon  the  terms  of  the 
lease,  and  the  Jury  told  that  as  a  matter  of 
law  there  were  no  restrictions  upon  his  right 
and  authority  to  transfer  the  leas&  The  de- 
fendant by  his  conduct,  both  before  and  at 
the  trial,  conceded  that  without  the  consent 
of  the  Klrby  Realty  Company  and  Ken- 
derick's  he  had  no  authority  to  assign  or 
sublet  to  the  plaintiff,  and  the  only  Issue  left 
for  submission  to  the  Jury  upon  this  phase 
of  the  case  was  whether  or  not  he  made  the 
representation.  That  question  was  properly 
submitted  to  and  passed  upon  by  the  jury. 

[2]  But  considering  the  legal  effect  of  this 
provision  In  the  lease  from  Kenderlck  to 
Smith  to  the  effect  that  Smith  could  not  sul>- 
let  or  allow  any  other  tenant  to  come  In 
with  or  under  him  without  the  written  con- 
sent of  the  Kirby  Realty  Company,  it  will 
be  observed  that  this  Is  not  a  restriction 
which  was  exhausted  as  contended  for  by 
defendant,  by  an  assignment,  and  when 
Smith  transferred  the  lease  to  defendant 
that  provision  yet  remained  as  a  prohibi- 
tion against  a  subletting  by  defendant  with- 
out the  consent  of  the  Klrby  Realty  Com- 
pany. When  Kenderlck  got  his  authority 
to  give  a  lease  to  Smith  the  Kfrby  Realty 
Company  consented  only  on  condition  that  he 
remain  liable  for  the  rent,  and  it  was  natural 
and  proper  that  he  protect  himself  as 
against  those  claiming  under  his  lease  to 
Smith. 

[3]  That  Kenderlck  could  protect  himself 
against  a  breach  of  this  provision  in  his 
lease  by  the  forfeiture  is  so  dear  as  to  need 
no  discussion  of  the  technical  reasons  jus- 
tifying such  a  conclusion,  as  otherwise  no 
other  remedy  would  be  available  in  many 
instances,  and  in  no  other  way  could  such 
a  provision  be  properly  enforced. 

[4]  Appellant  contends  that  plaintiff  can- 
not recover  in  this  case  because  he  did  not 
perform  his  contract  with  defendant  by  pay- 
ing his  notes.  This  theory  assumes  that 
the  giving  of  the  notes  did  not  constitute 
payment  Whatever  else  might  be  said  on 
this  point  we  think  that  after  defendant  pro- 
ceeded to  and  did  foreclose  the  mortgage 
given  to  secure  the  notes  that  he  cannot  now 
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be  heftrd  to  say  that  be  did  not  accept  tbem 
In  full  payment  of  the  purchase  price,  and, 
besides,  he  set  up  the  balance  due  as  a  coun- 
terclaim and  has  a  Judgment  thereon.  There 
is  no  merit  In  this  contention. 

[S]  It  Is  also  said  that  since  the  plaintiff 
leased  the  show  outfit  to  Bennert  he  cannot 
be  heard  to  further  complain  of  the  fraud 
perpetrated  on  Iiim  by  defendant.  The  ap- 
pellant has  seized  upon  such  expressions  In 
the  opinion  in  the  case  of  Brown  &  Pounds 
T.  South  Joplin  Lead  ft  Zinc  Company,  231 
Mo.  166,  173,  132  S.  W.  693, 140  Am.  St  Bep. 
509,  as  that  the  defrauded  party  "must  not 
make  any  new  agreement  or  engagement  re- 
specting" the  subject-matter  of  the  fraud, 
and  that  "if  he  does  he  waives  the  fraud." 
These  statements,  it  will  be  observed,  re- 
late to  engagements  and  new  agreements 
with  the  party  guilty  of  the  fraud,  and  also 
to  contracts  wherein  the  party  Is  seeking  to 
rescind.  This  contention  is  ruled  against  de- 
fendant 

Complaint  is  made  in  defendant's  brief 
as  to  instructions;  the  one  concerning  the 
alleged  fraud  of  defendant  is  especially  dwelt 
upon,  and  we  have  considered  it  and  the 
others  complained  of  and  are  convinced  that 
they  are,  in  the  light  of  the  facts  in  this 
case,  wholly  unobjectionable,  and  so  clear- 
ly without  error  as  to  Justify  no  detailed 
discussion,  except  the  instruction  aa  the 
measure  of  damages. 

The  petition  alleges  the  damages  caused 
to  plaintiff  in  his  effort  to  operate  the  show 
was  $1,000,  and  that  his  total  damages  were 
$7,000.  The  instruction  on  the  measure  of 
damages  reads  as  follows: 

"If  you  find  the  Issnes  for  the  plaintiff,  then 
in  assessing  plaintiff's  damages  you  should  al- 
low him  the  difference,  if  any,  between  the  ac- 
tual value  of  the  property  purchased  by  him 
from  the  defendant  at  the  time  of  the  purchase, 
and  what  said  property  wonld  have  been  worth 
if  it  had  t>een  as  represented  by  the  defendant, 
together  wiUi  such  further  sum,  if  any,  as  you 
may  find  from  the  evidence  that  the  plaintiff 
necessarily  expended  in  attempting  to  operate 
the  moving  picture  show  purchased  by  him, 
over  and  above  his  receipts  therefrom,  and  you 
may  also  add  interest  at  6  per  cent  per  annum 
on  said  amounts  from  the  time  of  filing  this 
suit  to  date." 

[6, 7]  One  objectirai  urged  against  this  in- 
struction Is  that  It  failed  to  limit  the  dam- 
ages to  the  total  amount  claimed  in  the  peti- 
tion, and  also  that  it  did  not  limit  the  special 
damages  alleged  to  have  been  suffered  In  the 
efforts  to  operate  the  show  to  the  amount 
claimed  ($1,000)  in  the  petition— citing  Wal- 
ters V.  United  Bailways  Co.,  165  Mo.  App. 
628,  631,  147  S.  W.  1098.  The  view  we  take 
of  the  other  features  of  the  instruction  ren- 
ders It  unnecessary  to  consider  whether  or 
not  the  remittitur  of  the  $1,000  from  the 
Judgment  cures  these  errors. 

[8]  Another  and  more  serious  defect  in 
this  instruction  is  that  it  allowed  the  Jury 
to  assess  as  damages  such  sum  as  they  found 
"from  the  evidence  that  the  plaintiff  necessa- 


rily expended  in  attempting  to  (^wrate  the 
moving  picture  show,  over  and  above  his  re- 
ceipts therefrom."  Conceding  for  the  pur- 
pose of  plaintiff's  contention  that  this  is  a 
proper  element  of  damages,  we  will  discuss 
this  phase  of  the  instruction.  The  testimony 
is  that  Willie  the  defMidaut  operated  the  show 
he  did  so  at  a  profit.  While  he  did  not  malLe 
the  profit  that  plaintiff  testified  he  repre- 
sented to  him  he  was  making,  yet  there  was 
no  loss.  The  testtm<«y  is  that  Bennert  made 
money  out  of  the  show.  The  instruction  fix- 
ed plalntifTs  success  with  the  show  as  the 
sole  criterion  for  Judging  what  the  receipts 
should  have  t>eea  after  he  bought  It*  True, 
the  instruction  required  the  Jury  to  find  what 
he  necesiarily  expended ;  but  it  is  so  worded 
that  what  Jte  was  able  to  make  the  show  pro- 
duce was  the  only  basis  for  the  computation 
of  his  loss.  According  to  the  testimony  he 
was  the  only  person  who  had  operated  at  a 
loss,  and  we  think  that  if  this  is  an  element 
of  damages,  the  Jury  should  have  been  told 
if  he  operated  the  show  as  an  ordinarily  com- 
petent and  prudent  person  would  have  done 
under  the  same  or  similar  circumstances, 
and  that  loss  resulted,  then  the  Jury  might 
consider  such  loss  in  estimating  his  damages. 
Any  other  rule  would  w<Mk  great  injostioe. 
If  the  success  of  the  poicbaaer  is  the  meas- 
ure of  the  possibilities  of  a  business  thm 
any  failure  he  makes,  bowerer  incompetent 
and  inattentive  he  is,  would  be  charged 
against  the  seller.  If  a  novice  buys  a  busi- 
ness he  cannot  learn  it  at  the  expense  of  the 
seller,  even  though  he  was  induced  by  the 
fraud  charged  here  to  buy. 

[9]  Another  peculiar  feature  of  this  In- 
struction is  that  it  unquaUfledly  allows  loss 
in  operating  a  business  as  an  element  of 
damages.  There  appears  no  reason  for  al- 
lowing damages  arising  by  reason  of  loes 
after  it  has  been  operated  suflBclently  long  to 
demonstrate  this  fact  and  after  the  fraud 
has  been  discovered.  It  would  seem  that  aft- 
er it  has  heea  properly  demonstrated'  that 
loss  is  certain,  the  duty  to  mitigate  damages 
arises,  and  the  conduct  of  the  business  should 
cease,  otherwise  where  would  be  the  end  of 
liability?  The  profit  of  the  business  to  the 
buyer  would  be  Its  losses.  The  plaintiff,  to 
meet  this  phase  of  the  instruction,  cites  Ken- 
drick  V.  Byus,  225  Mo.  150,  167,  123  S.  W. 
937,  135  Am.  St  Bep.  585,  where  there  is  an 
instruction  somewhat  similar  to  this  one,  but 
there  no  facts  were  shovni  as  here,  no  ques- 
tions were  raised  as  here,  and  the  plaintiff 
(page  156  of  225  Mo.,  123  S.  W.  937,  135  Am. 
St  Bep.  585)  "proved  that  he  expended  $5,- 
000  on  the  lease  before  he  discovered  the 
fraud."  Here  the  plaintiff  did  not  discover 
the  Inability  of  defendant  to  assign  the  lease 
until  some  time  after  he  bought,  but  the  in- 
struction puts  no  limitation  on  the  time  of 
his  operation.  According  to  his  testimony, 
he  soon  discovered  the  alleged  fraud  aa  to 
profits  of  the  bustnesa. 
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[!•]  That  the  plaintiff  is  entitled  to  recov- 
er the  boieflt  of  his  bargain  as  an  element 
of  damages  is  fnlly  diacossed  and  held  In  the 
Kendrick  Oase,  siwra,  225  Ma  168  et  seq.,  128 
S.  W.  937, 138  Am.  St  Bep.  686.  The  author- 
ities cited  and  approved  announce  that  the 
rule  amilles  to  sales  of  personal  property  and 
that  the  difficulty  of  aacertainment  is  no  rea- 
son tfur  disallowing  such  an  element  of  dam- 
ages. The  defendant  testified,  as  we  have 
stated,  that  the  chief  value  of  the  subject  of 
the  sale  was  the  lease  and  the  good  will,  and 
the  jnry  may  have  understood  the  instruction 
to  refer  only  to  the  lease,  but  we  are  discuss- 
ing It  as  also  referring  to  the  entire  business 
sold.  In  the  case  at  bar  the  Justice  of  the 
rule  is  fully  es^npllfled.  The  plaintifT  was 
Induced  by  the  representatloos  as  to  the  right 
to  transfer  the  lease  and  as  to  the  profits  to 
quit  his  then  occnpation  and  to  embark  in  a 
business  of  the  kind  represented  by  the  de- 
fendant. The  represoitations  of  the  profit- 
ableness of  the  business  must  be  held  to  be 
such  as  would  naturally  follow  when  conduct- 
ed as  an  ordinarily  owipetent  and  prudoit 
person,  in  that  line  of  work,  wonld  carry  it 
on.  The  plaintiff  evidently  contracted  for 
such  a  business,  and.  If  he  failed  to  get  it 
because  of  the  fraud  of  the  defendant,  he 
should  be  compensated  therefor.  If  the  de- 
fendant represented  to  plaintiff  that  he  was 
making  a  certain  profit,  plaintiff  had  a  right 
to  conclude  that  he  was  doing  it  by  the  use  of 
ordinary  skill  and  Industry,  and  that  he 
(plaintiff)  could,  by  the  same  kind  of  manage- 
ment, under  the  same  or  similar  conditions, 
produce  practically  the  same  result*  This 
brings  us  back  to  the  question  of  plaintliTB 
management,  whether  it  was  of  this  charac- 
ter, and  if  it  was,  and  there  was  a  loss,  this 
would  tend  to  prove  that  be  did  not  get  that 
for  which  he  contracted.  Any  other  rule 
woold  allow  a  man  to  practice  a  fraud  upon 
a  buyer  of  a  business  consisting  almost  exclu- 
sively of  good  will  and  escape  payment  of 
any  damages,  except  a  few  dollars  as  the  val- 
ue of  a  small  amount  of  tangible  property 
necessary  to  carry  on  that  business. 

[11]  Under  appropriate  instructi<m  the 
)nry  found  that  defendant  practiced  upon  the 
plaintiff  the  fraud  alleged,  and  therefore  he 
Is  entitled  to  recover  at  least  the  amount 
paid  by  him  oa  his  notes  and  in  cash  on  the 
poTchase  price  amounting  to  11,760.50,  to- 
gether with  interest  thereon  from  the  date 
he  made  the  payments  at  the  rate  of  6  per 
cent  per  annum,  and  if  plaintiff  will  remit 
from  bis  Judgment,  within  ten  days  after 
tUs  opinion  is  filed,  an  amount  sufficient  to 
redaoe  it  to  said  amount  It  will  be  affirmed; 
othwwlse,  on  account  at  the  errors  in  the 
IsaftmctloD  on  the  measure  of  damages,  we 
most  reverse  the  Judgment,  and  remand  the 
causa 

STUBOIS,  J.,  eoncnrs,  except  as  disclos- 
ed In  bis  separate  <vlnlon  filed.    FABRINO- 


TOM,  J.,  concurs,  except  aa  to  measure  of 
damages,  and  files  separate  opinion. 

STUR6IS,  J.  (concurring).  In  additl(Xk  to 
what  is  said  in  the  foregoing  opinion  as  to 
allowing  damages  in  this  case,  I  desire  to 
add  this:  However  reprehensible  in  morals 
it  may  be,  damages  cannot  be  allowed  in  law 
because  one  person  who  la  making  a  success 
of  any  business,  largely  due  to  his  sklU, 
knowledge,  training,  and  fitness  for  tlie 
same,  sells  such  business  to  another  who  is 
not  fitted  for  or  competent  to  so  conduct 
such  business  as  to  make  it  profitable,  even 
if  the  seller  knows  tbat  in  the  very  nature 
of  things  such  buyer  cannot  make  It  a  suc- 
cess, provided  the  seller  is  not  g;uilty  of 
fraud  or  misrepresentation  in  inducing  the 
sale.  Kvery  man  must  be  tils  own  Judge  as 
to  his  ability  to  run  any  business  or  manage . 
any  property  aueoessfuUy,  and  takes  his  own 
risk  in  investing  therein.  The  owner  of  any 
business  or  property  has  a  right  to  truthful- 
ly state  what  the  profits  of  such  business  are 
or  have  been  in  order  to  effect  a  sale,  with- 
out in  any  way  guaranteeing  that  such  busi- 
ness wHl  be  equally  profitable,  or  profitable 
at  all,  in  the  hands  of  the  buyer,  even  If 
such  buyer  conducts  the  business  with  ordi- 
nary skill  and  diligence;  and  if  such  seller 
knows  that  the  buyer  does  not  possess  the 
qualifications  to  make  the  business  a  suc- 
cess, yet  he  may  sell  on  the  truthful  repre- 
sentation of  what  the  business  is  earning  in 
his  hands  and  the  value  of  its  good  will. 
The  seller  is  not  to  I>e  held  responsible  for 
loes  occasioned  by  the  buyer's  lade  of  abil- 
ity or  experience.  In  this  case  the  defend- 
ant's misrepresentations  as  to  the  profits  and 
expenses  of  this  business  and  his  failure  to 
transfer  the  lease  on  the  building  where  It 
was  located  combined  with  plaintiffs  inex- 
perience and  lack  of  ability  to  conduct  the 
business  successfully  in  producing  plaintiff's 
loss.  The  last  element,  the  personal  equa- 
tion, was  not  taken  into  account  in  the  In- 
stmctions  given.  The  instructicn  on  the 
measure  of  damages  applies  alike  to  a  com- 
petent or  an  incompetent  person.  The  par- 
ties have  not  briefed  to  any  extent  the  ques- 
tion of  the  damages  for  benefit  of  the  bar- 
gain being  too  speculative  under  the  facts 
to  warrant  any  recovery  for  same,  and  I 
express  no  opinion  thereon. 

FABRINGTON,  J.  I  omcnr  la  the  main 
opinion  in  which  it  Is  ordered  that  the  Judg- 
ment be  reversed  and  the  cause  remanded, 
but  I  do  not  concur  in  that  portion  thereof 
which  permits  a  recovery  of  damages  by  the 
plaintiff  over  and  above  the  actual  amount 
paid  by  him  to  the  defendant;  we  differ 
only  on  the  measure  of  damages  to  be  applied 
to  the  case.  The  damages  sought  by  the 
plaintiff  in  this  action  in  excess  of  the  pur- 
chase price  of  the  pictore  show  are  based  <» 
the  running  expenses  Incurred  by  the  plain- 
tiff after  purcha^Uig  the  same,  and  damages 
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such  as  are  desiiEiuitea  "for  the  benefit  ot 
the  bargain." 

The  facts  necessary  to  be  known  to  under- 
stand my  view  of  the  case  may  be  stated  ba 
follows :  Dlckerson  owned  a  picture  show  In 
Springfield,  Mo.,  which  be  had  operated  sev- 
eral months.  Harmon,  the  plalntlfC,  was  a 
farmer  who  lived  In  Dallas  county,  and  who 
a  short  time  after  moving  to  Springfield  pur- 
chased from  the  defendant  the  moving  pic- 
ture show.  The  evidence  sustains  the  ver- 
dict of  the  jury  In  Its  finding  that  Dlckerson 
represented  that  he  was  making  from  $20  to 
$25  dollars  a  day  net  profit  In  operating  this 
show,  and  that  Harmon  relied  on  this  state- 
ment In  buying  out  the  show.  The  evidence 
further  Justifies  the  finding  of  the  Jury  that 
In  truth  and  In  fact  Dlckerson  was  not  mak- 
ing the  profit  claimed,  but  on  Oie  other  hand 
■that  the  returns  were  much  less  than  he  rep- 
resented. We  must  start,  then,  with  the 
premise  that  the  plaintiff  was  defrauded  in 
his  purchase,  and  is  entitled  to  a  recovery 
from  the  defendant.  The  question  therefore 
becomes  important  to  ascertain  what  will  be 
the  measure  of  damages  in  such  a  case. 

Undoubtedly,  in  Missouri,  a  defrauded  pur- 
diaser  may  recover  damages  for  the  benefit 
of  his  bargain.  Kaultaan  v.  Davis,  180  S.  W. 
1083,  and  cases  therein  cited.  That  is,  of 
course,  to  be  qualified  by  the  statement  that 
damages  recoverable  In  this  respect  must 
meet  with  the  other  rules  governing  damage 
suits,  one  of  which  is  that  although  a  wrong 
may  damage  and  Injure  one  he  is  limited  to 
a  recovery  of  only  sudi  damages  as  can  be 
reasonably  and  definitely  ascertained;  he 
cannot  recover  damages  designated  by  law- 
writers  as  speculative  or  conjectural — ^this, 
for  the  very  good  reason  that  the  Jury  in  fix- 
ing the  amount  of  the  damages  must  have 
some  reasonable  standard  to  go  by  in  meas- 
uring the  wrong  and  remedying  it,  and  where 
the  plalntilTs  evidence  falls  to  show  with 
reasonable  certainty  the  amount  of  his  dam- 
ages, none  will  be  allowed. 

What  was  represented  as  being  transferred 
by  Dlckerson  to  the  plaintiff  in  this  case  was 
the  established,  running  show,  which  includ- 
ed the  theater  equipment  and  paraphernalia, 
a  lease,  and  the  good  wlU  of  the  business. 
There  is  no  diarge  that  the  equipment  and 
paraphernalia  were  misrepresented,  nor  that 
the  value  of  the  lease,  as  a  lease,  was  mis- 
represented, but  the  action  is  based  on  the 
ndsrepresMrtations  made  by  the  defendant  as 
to  what  profits  he  was  making  daUy. 

It  is  well  known  that  to  successfully  oper- 
ate a  picture  show  or  any  other  enterprise 
of  similar  nature  there  is  required  more  than 
a  place  of  business  and  the  material  equip- 
ment therefor;  it  requires  experience,  dili- 
gence, energy,  favor  of  the  public,  suitable 
weather,  and  peculiar  adaptability  to  the  bus- 
iness— as  much  so  as  td  practice  law  or  medi- 
cine successfully.  To  operate  snch  a  business 
successfully  therefore  depends  nearly  alto- 
gether upon  the  personal  ability  and  cliarao- 


terlstics  of  the  manager  or  operator.  It  was 
this  element  that  must  go  into  this  badness 
to  make  it  earn  a  profit  of  from  $20  to  $25  a 
day  over  and  above  all  expense;  and  while 
the  defendant  is  entitled  to  no  moral  Justifi- 
cation to  making  the  misrepresentation,  that 
does  not  give  the  plaintiff  the  legal  Justifica- 
tion of  holding  the  defendant  for  damages 
where  It  Is  not  shown  and  could  not  be  shown 
in  this  case  that  the  plaintiff  was  a  person 
who  could  successfully  operate  a  business  of 
this  kind.  As  stated,  the  facts  show  that 
Dlckerson  was  not  making  from  $20  to  $25 
net  profit  a  day.  It  is  also  shown  that  plain- 
tiff during  the  time  he  conducted  the  busi- 
ness lost  money.  There  is  evidence  also  that 
the  man  who  succeeded  plaintiff  in  the  busi- 
ness, with  a  fixed  expense  of  $100  per  montb 
greater  than  the  fixed  expense  on  whicb 
plaintiff  operated  it,  conducted  the  business 
successfully  and  profitably,  which  all  finally 
goes  to  show  that  the  profits  rest  In  the  man- 
agement. Undoubtedly  the  plaintiff  liad  a 
right  to  believe  that  he  was  buying  a  show 
that  was  clearing  from  $20  to  $25  a  day,  but 
his  evidence  falls  to  show  that  he  was  pos- 
sessed of  that  ability  and  experience  with 
which  he  together  with  what  he  was  bujring 
(had  It  been  earning  $20  to  $25  a  day)  could 
have  continued  It  at  such  a  profit  for  him- 
self. The  only  sure  rule  of  measuring  wheth- 
er one  Is  capable  of  successfully  operating  a 
business  venture  of  this  character  is  expcri- 
etwe,  and  experience  necessarily  has  refer- 
ence to  the  past  rather  than  the  future.  The 
rule  is  well  settled  not  only  in  this  court,  but 
by  practically  all  the  decisions  and  text-books 
that  a  recovery  of  anticipated  profits  of  a 
commercial  business  is  denied,  because  they 
are  too  remote  and  speculative  and  too  de- 
pendent upon  changing  circumstances  to  war- 
rant a  Judgment  for  their  recovery,  and  that 
the  only  exception  to  this  rule  is  where  the- 
party  who  seeks  to  recover  the  profits  of  a 
business  lost  makes  it  reasonably  certain  by 
competent  proof  what  would  be  the  amount 
of  his  profits.  And  In  this  connection,  run- 
ning through  all  the  cases.  It  will  be  found 
that  they  are  allowed  only  to  those  who  can 
show  with  reasonable  certainty  concerning  a 
well-established  business.  See  Morrow  y. 
RaUway  Co.,  140  Mo.  App.  200,  loc.  dt.  213^ 
214,  215,  123  S.  W.  1034;  Gardner  v.  Gas  « 
Ea.  Co.,  164  Mo.  App.  866,  186  S.  W.  1028. 
It  will  be  found  on  reading  the  cases  that 
where  profits  are  allowed  as  an  element 
of  damage,  it  is  only  where  there  is  an 
established ,  business  and  where  the  amount 
of  the  damage  is  susceptible  of  definite  ascer- 
tainment See  GUdersleeve  v.  Overstolz,  90 
Mo.  App.  618 ;  Wolff  Shirt  Co.  v.  Frankentbal. 
96  Mo.  App.  loc.  dt  814, 70  S.  W.  878;  Howanl 
V.  Manufacturing  Co.,  139  U.  S.  199,  11  Sup. 
Ct.  500,  36  L.  Ed.  147;  Cincinnati  Slemens- 
Lungren  Gas  Illuminating  Co.  v.  Western 
Siemens-Lungren  Co.,  162  U.  S.  200,  14  Sup. 
Ct.  523,  38  L.  Ed.  411;  Central  Trust  Co.  of 
New  York  v.  Clark,  92  Fed.  293,  84  Ol  a  >L. 
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854;  Wason  tc  Son  t.  Rnssler  ft  Gnagl,  91 
Mo.  App.  276;  Ontral  Goal  tt  Goke  Co.  t. 
Hartman.  lU  Fed.  96,  49  O.  O.  A.  244.  Ip 
all  the  cases  I  have  been  able  to  find  and 
have  examined  where  profits  were  allowed 
as  a  part  of  the  damages  recoverable,  they 
were  cases  in  which  the  party  claiming  them 
had  an  established  bnslness  and  was  seeking 
to  recoTcr  them  himself,  either  for  breach  of 
contract  or  a  tort.  It  would  be  reasonable  to 
suppose,  and  in  fact  the  presumption  would 
be,  that  the  same  man  carrj^ing  on  a  business 
would  continue  It  profitably  using  the  same 
methods  he  had  used ;  but  in  no  case  report- 
ed do  I  find  where  a  purchaser,  who  is  not 
only  a  stranger  to  the  business  but  wholly  in- 
experienced In  It,  is  allowed  to  recover  an- 
ticipated profits  on  the  presumption  that  he 
would  have  managed  the  business  as  one 
skilled,  experienced,  and  peculiarly  adapted 
to  the  business  would  have  conducted  Iti 
Dickerson  had  operated  this  business  for  only 
a  few  months,  and  it  would  be  qnestlonable 
whether  he  in  the  short  time  that  he  was  in 
bnslness  could  have  recovered  such  profits 
had  some  one  destroyed  his  business,  even 
thongh  he  had  been  making  ^20  to  $26  a  day, 
and  this,  because  the  time  that  he  had  op- 
erated It  might  be  questioned  as  insuflliclent 
to  show  that  he  had  an  established  businessi 
The  plaintiff  knew  that  Dickerson  had  been 
running  this  business  only  a  short  time,  but 
the  plaintlfr,  as  stated,  was  a  complete) 
stranger  without  experience  or  evidence  of 
having  any  peculiar  ability  to  manage  this 
business.  The  hiatus  between  farming  and 
managing  a  picture  show  Is  great  The  gen- 
eral rule  is  laid  down  In  Sedgwick  on  Dam- 
ages (9th  Ed.)  vol.  1,  1 183,  p.  360,  as  follows : 
"Where  the  plaintiff  was  about  to  embark  on 
a  new  bnsineas  venture,  which  was  wrongf  ally 
prevented  by  the  defendant,  he  can  recover  noth- 
ing on  account  of  the  expected  profits,  for  there 
is  nothing  to  prove  that  a  profit  would  have 
been  ipade." 

Also,  Id.,  p.  851 : 

"So  in  the  case  of  fraudulent  representations 
by  mean*  of  which  plaintiff  is  induced  to  pnr- 
ebaae  an  existtng  business,  he  cannot  recover 
profits  which  he  might  have  made  had  a  corpo- 
ration taken  over  the  company  by  the  aid  of  an 
underwriting  syndicate" — citing  Lioewer  v.  Har- 
ris, 57  Fed.  369,  6  a  a  A.  894,  which  fully 
sopports  the  text 

It  la  held  in  CaUaway  Mining  &  Mfg.  Co. 
T.  Clark,  32  Mo.  306,  where  a  steamboat  was 
seized,  that  no  recovery  could  be  had  for  the 
probable  or  ei^ected  profits  or  earnings  of 
the  boat  daring  the  time  It  was  prevented 
from  (^)erating.  Th&t  case  has  never  been 
overruled,  and  is  followed  in  numerous  cases 
dealing  with  speculative  damages.  See  Con- 
noble  v.  Clark,  38  Mo.  App.  loc.  dt  483; 
Niemetz  v.  St.  Louis  Ag.  &  Mec.  Ass'n,  6  Ma 
App.  loc.  dt.  6&;  Hicks  v.  National  Surety* 
Co.,  169  Mo.  App.  479,  155  S.  W.  71;  Sloan 
▼.  Paramore,  181  Mo.  App.  loc.  dt  625,  164 
S.  W.  662.  See,  also,  discussing  this  qiies- 
tlmi,   Stewart  ▼.  Patton,  65  Mo.   App.   21; 


Manter  v.  Truesdale,  67  Mo.  Ai^k  435.  In 
the  case  of  Hicks  v.  National  Surety  Compa- 
ny, supra,  where  profits  were  allowed,  we 
find  that  the  court  said  (169  Mo.  App.  loa 
dt  490,  155  S.  W.  71) :  "The  work  to  be  done 
was  almost  menial,  requiring  no  high  degree 
of  skill  or  Judgment,"  and  (169  Mo.  App.  loe. 
dt  489,  155  S.  W.  71)  that  "the  profits  did 
not  depend  on  the  favor  <  of  the  public,  the 
state  of  the  market  or  weather,  the  business 
aWlty  and  Judgment  of  tbe  plaintiff,  the 
amount  of  competition,  or  any  of  these 
things."  In  our  case  we  have  the  question 
of  profits  depending  upon  the  ability  of  the 
plaintiff,  the  weather,  and  the  favor  of  th» 
public,  all  of  which  are  too  uncertain  to  base 
such  damages  upon. 

Under  the  facts  of  this  case  I  do  not  see 
how  It  could  even  become  a  question  for  the 
Jury  to  determine  whether  a  man  reasonably 
and  ordinarily  skUled  and  experienced  In 
running  a  picture  show  could  have  made  a 
profit  of  from  $20  to  $25a  day  out  of  a  place 
which  had  been  making  that  much  under  a 
different  management,  because  there  is  no 
evidence  whatever  upon  whidi  to  base  an 
instruction  submitting  such  a  theory,  the 
whole  proof  of  the  plaintiff  showing  that  he 
was  inexperienced — ^had  never  had  any  pic- 
ture show  experience — and  was  a  farmer. 

1  am  of  the  opinion  that  tbe  plaioUfl' 
should  be  restricted  in  his  recovery  to  that 
amount  which  he  paid  to  the  defendant  tor 
this  picture  show,  and  that  the  Judgment 
should  be  reversed  and  the  cause  remanded, 
unless  the  plaintiff  will  reduce  tbe  amount  of 
his  Judgment — by  written  remittitur  filed 
with  the  derk  of  this  court  within  ten  days 
from  the  date  on  which  tbe  opinion  is  hand- 
ed down — BO  as  to  make  that  which  he  Vrill 
recover  over  and  above  the  Judgment  given 
to  defendant  on  his  counterdaim  equal  to  the 
sum  he  has  paid  over  to  tbe  defendant,  bear- 
ing interest  from  the  time  of  payments. 


GITHENS  et  nx.  V.  BARNHIUj  et  aL 
CNo.  1497.) 

(Springfield  Court  of  Ai^eals.     Miasoutl. 

March  11,  1916.    Rehearmg  Denied 

April  8.  1916.) 

1.  JiTDiciAL  Sauis  4=»47— Coixatebal  At- 
tack—CoNJiBMATioK  OP  Saxb— Voidable 
Sau. 

A  deed  given  to  the  punshaser  of  land  at  a 
fraudulent  sale  hi  partition  proceedings  is  void- 
able, but  not  void,  and  where  land  was  acid  to 
another  before  the  sale  was  set  aside  in  pro- 
ceedings to  which  the  anbsequeat  purchaser  was 
not  a  party,  the  orders  on  which  the  sale  was 
made  could  not  be  collaterally  attacked  by  a 
subsequent  grantee  who  had  bought  the  title  of 
the  purchaser  at  a  subsequent  judidal  sale  In 
an  action  for  breadk  of  warranty. 

[Ed.    Note.— For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  f  89 ;  Dec.  Dig.  <8=»47.] 

2.  COVBNAHTS  es>118— AOTIOKS  FOB  BbEAOH 
— BtTBDXN  OF  PbOOF. 

In  an  action  for  breach  of  warrantv  by 
plaintiffs,  who  had  purchased  the  title  of  the 
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purchaser  at  a  Bubseqnent  sale  in  partition  aft- 
er the  sale  under  which  plaintiff's  grantor  claim- 
ed had  been  set  aside  for  fraud,  there  must  be 
no  recovery  without  proof  by  plaintifEs  of  the 
proceedings  to  set  aside  the  fraudulent  sale. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §i  211-215 ;  Dec.  Dig.  <S=>118.] 

3.  Paktition  «=»  109(1)— Saib  fob  Pabxttion 
—Rights  Acquiked. 

Where  a  sale  for  partition  was  set  aside 
as  fraudulent  in  proceeding  to  which  the  sub- 
sequent grantees  from  the  purchaser  were  not 
parties,  the  purchasers  at  the  subsequent  sale 
acquired  only  the  right  of  the  parties  to  the 
partition  proceedings  to  sue  to  recover  the  land, 
and  public  policy  forbids  trafficking  in  such 
rights. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig,  {{  8T6,  376,  397;  Dec.  Dig.  «=> 
lO&d).] 

4.  CovK.VANTS  <S=>108(1)— Ac?noifs  fob  Bbeach 

— ISSUEB. 

Where  defendants  who  acquired  land  from 
the  purchasers  at  a  fraudulent  sale  on  partition 
Bold  it  to  plaintiffs  before  the  sale  was  set  aside 
the  question  of  defendant's  participation  in  the 
fraud  is  Immaterial  in  an  action  tor  breach  of 
warranty  after  the  former  sale  was  set  aaide 
in  proceedings  in  which  neither  plaintiffs  nor  de- 
fendants were  parties. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  §{  175,  179,  182-185;  Dec  Dig.  «=> 
108(1).] 

5.  Covenants   «=>  102(1)— Bbkaoh    of    Wab- 

BANTT  OF  TlTUB— NEOESSITT  OF  EVIOIION. 

A  grantee  in  a  warranty  deed  need  not  sub- 
mit to  eviction  before  purchasing  an  outstand- 
ing title  to  protect  hims^  against  a  loss  moral- 
ly certain  to  happen,  but  most  act  in  good  faith 
towards  his  grantor,  and  only  yield  possession 
to  the  hostile  assertion  of  a  paramount  title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  H  157-159;   Dec.  Dig.  <8=9l02(l).] 

Sturgis,  J.,  dissenting  in  part. 

Appeal  flrom  Circuit  Court,  Butler  County ; 
J.  P.  Foard,  Judge. 

Action  by  D.  M.  Githens  and  wife  against 
Maggie  BarnhlU  and  another  for  breach  of 
warranty  of  seisin.  Judgment  for  plaintiffs, 
and  defendants  aweal.    Reversed. 

E.  R.  Lentz,  of  Poplar  BlufT,  for  appellants. 
Ablngton  &  Phlllipa,  of  Poplar  Bluff,  for  re- 
spondents. 

ROBERTSON,  P.  J.  PlalnUfls  recovered 
below  for  an  alleged  breach  of  the  covenant 
of  seisin  of  an  indefeasible  title  contained  In 
a  warranty  deed  executed  and  delivered  by 
defendants  to  plaintiffs,  November  18,  1905, 
conveying  one  acre  of  land  in  the  town  of 
Neelyvllte,  Butler  comity.  The  trial  was  to 
a  Jury.    Defendants  have  appealed. 

The  recovery  Is  for  the  sum  of  $600  they 
paid  to  purchase  an  alleged  outstanding  title 
of  one  Herbert  E  Ablngton  to  a  portion  of 
the  land  conveyed  to  them  by  defendants. 
First  we  will  notice  defndants'  chain  of  ti- 
tle, going  back  as  t&r  as  Is  necessary  for  the 
purposes  of  this  opinion.  In  September, 
1901,  a  petition  was  filed  for  the  coostruc- 
tl<m  of  a  will  affecting  this  and  other  lands, 
and  for  a  Judgment  of  partition.  The  court, 
June  19,  1903,  decreed  the  partition,  and  st 


the  sale  made,  October  12,  1903,  In  pursuance 
thereof,  the  I.  M.  Davidson  Real  Estate  & 
Investment  Company  (Incorporated  two  days 
thereafter  and  of  whldi  defendant  I.  H. 
Barnhlll  was  a  subscribei;  of  a  large  block  of 
stock  and  secretary)  became  the  purchase  at 
a  wholly  Inadequate  price.  The  sale  was  re- 
ported to  the  court  and  was  approved  Octo- 
ber 22,  1903,  at  which  time  a  deed  was  made 
to  said  purchaser.  By  deed  dated  January 
18,  1904,  acknowledged  November  21,  1903, 
and  recorded  on  that  date,  the  said  L  M. 
Davidson  Real  Estate  &  Investment  Compa- 
ny conveyed  the  land  Involved  In  the  case  at 
bar  to  defendant  Maggie  Barnhlll,  the  wife 
of  said  defendant  I.  H.  Barnhlll.  At  the 
time  defendants  executed  and  delivered  the 
deed  plaintiffs  were  in  possessicm  of  the  land 
as  tenants  of  defendants. 

The  title  claimed  to  have  be«>  purdiased 
from  Ablngton  by  plaintiffs  was  acquired  by 
him  at  a  sale  under  the  same  Jadgm«it  In 
partition  after  all  of  the  proceedings,  subse- 
quent to  the  Judgment  by  which  the  I.  M. 
Davidson  Real  Estate  &  Investment  Compa- 
ny claimed  to  have  acquired  the  property, 
had  been  set  aside  on  account  of,  among  oth- 
er things,  the  fraud  perpetrated  by  the  of- 
ficers of  said  company,  Indndlng  one  of  the 
defendants  here,  I.  H.  Barnhlll.  The  action 
resulting  in  setting  aside  these  proceedings 
was  begun  in  May,  1906.  A  fnll  history  of 
that  litigation  la  contained  In  the  opinion  of 
the  Supreme  Court  in  the  cases  of  Laura 
Carter  Davidson  v.  I.  M.  Davidson  Real  Es- 
tate ft  Investment  Co.,  226  Mo.  1,  125  S.  W. 
1143,  and  Mary  J.  Davidscm  et  al.  ▼.  I.  M. 
Davidson  Real  Estate  ft  Investment  Co.  et 
al.,  249  Mo.  474,  155  S.  W.  1.  Some  of  the 
records  in  the  matter  before  the  Supreme 
Court  were  introduced  in  evidence  In  the  case 
at  bar. 

In  the  trial  of  the  case  at  bar  the  court  in- 
structed the  Jury,  at  the  request  of  the 
plaintiffs,  that  If  It  was  found  defendants 
executed  and  delivered  the  warranty  deed  to 
plaintiff,  that  Ablngton  was  asserting  title  to 
said  land  and  plaintiffs  purchased  his  title 
to  prevent  blm  from  bringing  suit  to  eject 
them,  then  the  plaintiffs  were  entitled  to  re- 
cover as  damages  such  reasonable  price  as 
was  found  they  fairly  and  necessarily  paid 
said  Ablngton,  limiting  It  within  the  proper 
bounds.  In  this  Instruction  the  Jury  was 
told  that  at  the  time  defendants  delivered 
their  deed  to  plaintiffs  said  defendants  were 
not  the  owners  of  said  land,  but  that  the 
title  was  then  in  Ablngton  and  his  grantors, 
and  was  ao  vested  what  plalntifFs  purchased 
from  him. 

The  judgment  in  this  case  is  against  both 
Maggie  Barnhlll,  in  whose  name  the  title 
stood,  and  I.  H.  Barnhlll,  her  husband,  but 
no  objection  Is  made  by  appellant  based  on 
section  2788,  R.  S.  1909,  whidi  provides  that: 

"No  covenant  in  any  deed,  conveying  property 
belonging  to  the  wife  shall  hind  tlie  hnsoand. 
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*  *  *  except  so  tar  as  may  be  necessary  to 
eSectaally  convey  from  the  husband,  *  *  * 
not  owning  the  property,  all  the  right,  title  and 
interest  expressed  to  be  conveyed  therein." 

We  simply  refer  to  this  point,  without  con- 
siderlng  It,  so  that  we  may  not  be  under- 
stood as  holding  that  a  Judgment  against 
both  of  them  is  proper.  If  timely  objections 
are  made. 

The  appellants  seek  a  rerersal  of  this  case 
on  the  theory  that  plaintifFs  bad  a  title  that 
was  good  as  against  Abington's  alleged  title, 
and  that  for  anything  paid  by  plaintiffs  for  a 
conveyance  from  him  they  are  not  liable  on 
their  covenants  of  warranty. 

The  respondents  meet  this  attack  by  the 
contentions  that  the  deed  to  the  I.  M.  David- 
son Real  Estate  &  Investment  Company  Is 
void.  Other  contentions  follow  from  this 
one,  and  then  it  is  asserted  that  Maggie 
BamMU  took  with  notice  of  the  fraud  of 
said  Real  Estate  Company,  and  that  Abing- 1 
ton  had  the  superior  title  which  plaintiff  had 
to  purchase  to  prevent  an  eviction.  LasUy, 
it  is  argued  that  as  the  testimony  shows 
plaintiffs  gave  thetr  notes  to  defendants  to 
secure  a  portion  of  the  purchase  price,  that 
they  cannot  In  any  event  be  treated  as  in- 
nocent purchasers  to  the  extent  of  those  un- 
paid notes  at  the  time  when  the  action  was 
commenced  to  set  aside  the  partition  sale. 

We  must  uphold  the  contentions  of  the  ap- 
pellants, Eind  in  doing  so  we  best  approach 
the  consideration  of  the  principles  Justifying 
that  conclusion  by  considering  the  reasons 
assigned  by  respondents  for  an  aflSrmance  of 
the  Judgment. 

[1]  I.  The  Idea  tiiat  the  deed  to  the  Real 
EJstate  Company,  as  contended  for  by  re- 
spondents, is  void  accounts  for  the  instruc- 
tions given  for  them  assuming  that  Abtng- 
ton  had  a  paramount  title.  The  only  reason 
assigned  In  respondents'  brief  for  asserting 
that  the  deed  to  said  Real  Estate  Company 
is  void  is  that  the  Supreme  Court  so  held 
in  the  two  cases  to  which  we  have  referred, 
but  an  examination  of  the  first  opinion, 
wherein  the  validity  of  that  deed  was  under 
consideration,  will  not  Justify  such  an  asser- 
tion. It  will  be  noticed  (page  14  of  226  Mo., 
page  1143  of  125  S.  W.)  that  the  peUtion  In 
the  proceedings  there  Involved  alleged: 

"That  the  jud^ent  and  all  subsequent  pro- 
ceedings are  void  or  voidable;  that  •  *  • 
said  corporation  bad  not  been  organized  and  no 
title  did  or  could  pass." 

It  is  stated  (page  33  of  226  Mo.,  125  S.  W. 
1143)  that  there  was  no  valid  sale  under  the 
first  Interlocutory  decree  because,  among  oth- 
er reasons,  the  reported  purchaser,  the  Real- 
ty (Company,  was  not  on  the  date  of  the  sale 
hicorporated.  At  various  places  In  the  opin- 
ion it  is  stated  that  the  attack  there  imder 
consideration  is  a  direct  one  on  the  proceed- 
ings subsequent  to  the  interlocutory  Judg- 
ment In  the  case  reported  in  249  Mo.  at 
page  506,  156  S.  W.  1,  we  find  the  expres- 
sion, "even  though  the  fee  title  might  not  be 
in  the  corporation"  which  was  made  with 


reference  to  one  who  had  acquired  rights 
from  the  Realty  Company,  and  thus  further 
disclosing  that  the  opinion  In  the  main  was 
dealing  only  with  a  direct  attack.  The  Real- 
ty Company  was  Involved  In  the  fraud  (226 
Mo.  at  page  38,  125  S.  W.  1143)  which  vitiat- 
ed these  proceedings.  Such  questions  as  are 
sought  to  be  raised  by  resxwndents  in  the 
case  at  bar  were  not  there  involved.  None 
of  the  parties  to  this  suit  were  parties  there. 

When  the  plaintiffs  purchased  the  land 
from  the  defendants  in  the  case  now  under 
consideration  there  was  in  the  chain  of  title 
an  interlocutory  Judgment  in  partition,  an 
order  of  sale,  a  report  of  sale  to  the  said 
Realty  Company,  an  order  approving  the 
sale  and  deed  to  that  company,  at  a  time 
when  it  was  duly  organized,  and  a  final  Judg- 
ment. Upon  the  face  of  the  whole  record 
the  proceedings  were  regular  and  collateral- 
ly, as  here,  the  record  speaks  absolute  verity. 
Davidson  v.  I.  M.  Davidson  Real  Estate  & 
Investment  Co..  226  Mo.  1,  29,  125  S.  W.  1143, 
supra.  When  the  plaintiffs  purchased  the 
land  from  defendants  no  facts  were  disclos- 
ed that  suggested  any  defect.  The  deed  to 
the  Realty  Company,  as  to  plaintiffs,  was 
not  void. 

The  plaintiffs  assert  that  the  fact  that 
the  Realty  Company  was  not  Incorporated 
on  the  date  of  the  sale  under  the  first  par- 
tition Judgment  was  notice  to  the  world 
that  it  had  no  capacity  to  buy,  and  that 
the  deed  to  It  was  void.  The  Supreme  Court, 
as  we  have  pointed  out,  stated  that  in  a 
direct  attack  on  the  grounds  of  fraud  this, 
with  other  facts,  rendered  the  sale  invalid. 
The  court  approved  the  sale  and  ordered  the 
deed  made  at  a  time  when  the  corporation 
was  organized  and  bad  received  Its  certifi- 
cate to  that  effect.  Upon  the  face  of  these 
proceedings  everything  was  regular,  and  In 
a  suit  by  Ablngton  against  plaintiffs  to  ob- 
tain possession  of  the  land  conveyed  to  them 
by  defendants,  or  in  a  suit  to  determine  title, 
this  fact  woald  have  defeated  him.  The 
mere  fact  that  the  corporation  was  not  or- 
ganized on  the  day  of  the  bid  would  not 
have  prevented  the  court  from  finding  that 
while  the  bid  was  reported  as  having  been 
made  by  the  Realty  Company,  yet  it  was  as  a 
matter  of  fact  made  by  some  one  for  it  who 
transferred  the  bid  to  the  corporation  before 
the  sale  was  confirmed  and  the  deed  ordered 
(226  Mo.  34,  125  S.  W.  1143,  discussing  that 
sale).  Section  2.')96,  R.  S.  1909,  authorizes 
a  sale  of  the  bidder's  Interest  in  the  land 
after  confirmation  of  the  sale  in  partition 
so  that  when  plaintiffs  purchased  all  defects 
now  urged  could  have  been  properly  adjudi- 
cated and  corrected.  The  judgment  of  con- 
firmation Is  such  that  in  this  collateral  at- 
tack it  must  be  held  that  all  objections  plain- 
tiffs now  urge  are  finally  adjudicated  and 
determined  against  them. 

[2]  Another  and  a  conclusive  answer  to  the 
contention  of  plaintiffs  as  to  the  deed  to  the 
Realty  Comi>any  being  void  ts  that  no  tes- 
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tlmony  tending  to  prove  that  f&ct  was  of- 
fered In  evidence  in  tbe  caae  at  bar.  The 
plaintiffs  liad  the  burden  of  showing  that 
there  liad  been  a  breach  in  the  covenants  of 
seisin.  To  make  this  proof  they  must  prove 
that  the  deed  to  tbe  Bealty  Cknnpany  is 
void,  and  to  do  that  they  must  produce  the 
facts  that  rendered  It  worthless.  They  did 
not  offer  the  proceedings  or  any  part  of  the 
record  in  the  case  reported  in  226  Mo.  1, 
125  S.  W.  1143,  wherein  it  Is  claimed  the 
deed  was  adjudged  to  be  void.  What  we 
have  said  about  that  case  we  have  gathered 
from  the  opinion  of  the  Supreme  Court  The 
defendants  offered  In  evidence  the  interlocu- 
tory Judgment,  report  of  sale,  order  of  court 
approving  sale,  and  the  commissioner's  deed. 
The  deed  Itself  would  have  made  a  prima 
facie  case.  Jordan  v.  Surghnor,  107  Mo. 
520,  525,  17  S.  W.  1009,  and  Scharff  v.  Mo 
Gaugh,  205  Mo.  344,  358,  103  S.  W.  550. 
But  what  they  offered  failed  to  disclose  any 
defect  in  the  proceedings.  We  must  bold 
that  there  is  no  proof  of  the  facts  upon 
which  plaintiffs  base  their  theory  that  the 
deed  to  the  Bealty  Company,  as  to  these 
plaintiffs,  was  void. 

The  plaintiffs  in  buying  this  land  from  the 
defendants  paid  $200  of  tbe  purchase  price 
($1,000)  in  cash  and  gave  to  L  H.  Barnbill 
32  notes  of  $25  each  due  in  each  of  that 
number  of  months  thereafter.  The  plaintiffs 
now  contend  that  only  six  of  these  notes 
were  paid  when  they  discovered,  or  should 
be  held  to  have  discovered,  the  fraud  of  the 
Bealty  Company  in  procuring  this  land,  and 
that  to  tbe  extent  of  the  then  unpaid  pur- 
chase price  they  are  not  bona  fide  purchasers 
without  notice.  In  support  of  that  rule  they 
have  cited  35  Cyc.  352,  and  Tillman  v.  Heller, 
78  Tex.  597,  14  S.  W.  700,  11  L.  B.  A.  628,  22 
Am.  St  Rep.  77.  We  may  also  add  that  in 
cases  between  the  defrauded  party  and  the 
Immediate  purchaser  of  personal  property 
this  rule  has  been  recognized  in  this  state 
for  a  number  of  years,  as  shown  by  the 
authorities  cited  in  Keet-Rountree  Dry 
Goods  Co.  V.  Hodges,  175  Mo.  App.  484,  493, 
161  S.  W.  862.  This  rule  is  also  applied  to 
vendees  of  real  estate.  Paul  v.  Fulton,  25 
Mo.  156,  162,  and  163. 

[3]  II.  Tbe  consideration  of  this  rule,  as 
applied  to  the  facts  in  the  case  at  bar,  nec- 
essarily leads  to  the  consideration  of  tbe 
purchase  by  Ahington  and  what  If  anything, 
he  acquired  by  his  deed.  If  he  acquired  no 
title  which  he  could  enforce  against  the 
plaintiffs,  then  the  plaintiffs  have  not  ac- 
quired anything  against  which  the  defend- 
ants were  bound  to  protect  them  under  their 
warranty  deed.  If  AWngton  acquired  no 
title  or  right  as  against  the  Realty  Company, 
or  the  defendants,  conceding  they  were  not 
bona  fide  purchasers  without  notice,  or 
against  the  plaintiffs,  conceding  the  same 
as  to  them,  then  it  follows  that  plaintiffs 
have  purchased  nothing  and  defendants  are 
liable  for  aotblnK.     Holding,  as  we  have, 


that  the  deed  to  the  Bealty  Company  was 
not  void  and  conceding,  as  we  must,  that 
the  legal  title  to  the  land  was  thereby  con- 
veyed to  the  Realty  Company,  noOilng  re- 
mained with  the  owners  of  the  land,  except 
the  right  to  maintain  a  suit  to  set  aside  the 
conveyance  on  account -of  tbe  fraud  of  the 
grantee.  The  deed  "was  not  void  tn  the 
sense  that  no  title  passed  to  the  purchaser; 
it  was  merely  voidable  at  the  election  of  the 
parties  prejudiced  thereby,  in  case  they 
should  seasonably  Invoke  tbe  aid  of  the 
court  of  equity  to  that  end."  All  that  the 
parties  interested  in  that  land  had  after  the 
deed  was  executed  to  the  Bealty  Company, 
which  could  affect  the  title,  was  the  right 
to  elect  to  rescind  and  to  bring  an  action 
to  set  aside  that  conveyance.  At  the  time 
that  Ablngton  made  his  purchase  that  was 
all  that  could  have  been  transferred,  and 
public  policy  prevents  him  from  acquiring 
or  trafficking  in  such  rights.  Such  is  the 
uniform  and  recent  holdings  of  the  Supreme 
Court  of  this  state.  Weissenfels  v.  Cable, 
208  Mo.  515,  532,  and  533,  106  S.  W.  1028; 
Byan  v.  Miller,  236  Mo.  490,  510-615,  139 
S.  W.  128,  Ann.  Cas.  1912D,  540;  Johnson 
V.  United  BaUways  Co.,  247  Mo.  326,  354, 
152  S.  W.  362,  374.  Tbe  opinion  in  tbe  case 
of  Conn.  Mutual  Ufe  Ins.  Co.  v.  Smith,  117 
Mo.  261,  291,  22  S.  W.  623,  38  Am.  St  Bep. 
656,  may  contain  some  expressions  that  cast 
doubt  upon  the  rule  announced  by  the  later 
decisions  of  the  Supreme  Court;  but  we 
believe  a  consideration  of  the  facts  in  that 
case  will  disclose  that  the  rule,  as  announc- 
ed by  tbe  later  decisions,  was  applied ;  never- 
theless it  is  our  duty  to  follow  the  later 
decisions.  They  also  announce  a  rule  that 
appeals  to  us  as  salutary,  and  the  only  one 
that  would  properly  prevent  the  right  to  in- 
stitute litigation  from  becoming  a  subject 
of  commerce.  If  plaintiffs  were,  as  they  con- 
tend in  the  case  at  bar,  purchasers  (in  part 
at  least  with  notice  after  steps  were  taken. 
to  set  aside  the  proceedings  in  partition  up- 
on whldi  tlie  Bealty  Company's  deed  was 
based),  then  It  would  have  been  possible 
for  the  parties  interested  In  tbe  proposition 
to  have  so  proceeded  as  to  have  set  aside, 
in  part  the  conveyance  to  the  plaintiffs,  and 
thus  reinvested  in  tbe  original  owners  the 
title  to  this  land,  so  that  it  could  have  been 
sold  at  a  second  sale.  This  not  having  been 
done,  Ablngton  acquired  nothing  at  the  sale, 
and  therefore  conveyed  nothing  to  the  plain- 
tiffs by  his  deed  to  him  for  which  they  paid 
him  $500. 

[4]  III.  It  is  suggested  that  by  reason  of 
the  fraud  of  defendant  I.  H.  Barnbill  in  con- 
nection with  tbe  Bealty  Company,  these  de- 
fendants cannot  be  allowed  to  make  tbe  de- 
fense that  plaintiffs  are  bona  fide  purchasers 
for  value.  The  defendants  in  making  their 
defense  here  do  not  rely  <»i  any  knowledge 
either  of  tliem  bad  of  said  fraud  or  upon  tbe 
particlpaticn  tber^  but  they  say  they  ooa- 
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vered  a  title  to  plaiutlfCs  good  against  tlie 
world.  Defendants  stood  ready  and  offered 
to  defend  against  the  claim  of  Abington. 
They  cannot  be  held  accountable  to  plaintiffs 
for  any  fraud  conunitted  against  others.  The 
sole  question  here  is  as  to  plaintiffs'  title. 

[S]  A  grantee  in  a  warranty  deed  does  not 
bare  to  submit  "to  the  form  of  an  eviction" 
before  pnrdiasing  an  outstanding  title  to  pro- 
tect himself  against  a  loss  "morally  certain 
to  happou"  Lawless  v.  Collier's  lE/x's,  19 
Mo.  480,  483 ;  HaU  r.  Bray,  51  Mo.  2S8,  292 ; 
Lambert  t.  Eetes,  99  Mo.  604,  608,  13  S.  W. 
284.  Howerer,  a  grantee  In  a  warranty  deed 
must  act  In  good  faith-towards  his  grantor — 
"and  make  the  most  of  the  title  he  has  acquired, 
and  only  yield  possession  to  the  hostile  assertion 
of  a  paramount  titlo,  either  by  a  suit  to  recover 
the  land,  or  a  distmct  assertion  of  the  para- 
mount  title  and  a  demand  of  possession."  Gock- 
rell  V.  Proctor,  65  Mo.  41,  47-  HoUaday  v. 
Menifee,  30  Mo.  App.  207,  215 ;  Dickson  v.  De- 
lire's  Adm'rs,  23  Mo.  151,  163,  66  Am.  Dec. 
661 ;  £gan  v.  Martin,  71  Ma  App.  60,  64. 

At  the  foundation  of  this  whole  case  is  the 
decisive  fact  that  Abington  did  not,  as 
against  plalntifb,  even  If  they  be  purchasers 
\rith  notice,  have  a  paramount  title,  and  they 
should  not  have  yielded  to  Ills  demands.  If 
they  Iiad  made  "the  most  of  the  tlUe"  they 
acquired  from  def»idants,  or  permitted  the 
defendants  to  have  done  so,  this  suit  would 
have  been  unnecessary.  Th^r  purchase 
from  Abington  was  worthless,  and  tbey  must 
•eek  recourse  elsewhere  Uuin  from  defend- 
ants for  what  they  paid  him. 

We  are  unable  to  perceive  of  any  theory 
■pen  which  plaintiffs  should  be  permitted  to 
recover,  and  tbeitfore  reverse  their  Judgment 

FARRINGTON,  J.,  concurs.  STURGIS,  J., 
concurs,  except  as  to  paragraph  11,  and  holds 
that  plaintiffs  had  a  good  title  as  against 
Abington  on  the  ground  that  plaintiffs  being 
Intervening  Innocent  purchasers  for  value 
without  notice  is  not  debatable  since  they  so 
assert;  that  the  Judgment  in  the  equity  case 
setting  aside  the  prior  Judgment  approving 
the  sale  in  partition  and  the  deed  made  there- 
under did  not  have  the  effect  of  destroying 
the  intervening  title  to  plaintiffs  as  bona  fide 
purdiasers  under  a  warranty  deed.  Jones  v. 
Drlsklll,  94  Mo.  190,  200,  7  S.  W.  Ill ;  Schmidt 
y.  Nlemeyer,  100  Mo.  207,  13  S.  W.  405 ;  Gott 
T.  PoweU,  41  Mo.  416 ;  Colbum  v.  Yantis,  176 
Ma  670,  682,  75  S.  W.  653 ;  Wltte  V.  Storm, 
236  Mo.  471,  492,  139  S.  W.  384. 


STUBBIiEFIBLD  v.  ST.  I/)UIS  &  8.  F.  B. 
CJO,    (Na  13689.) 

(St  Louis  Court  of  Aweals.    Missouri.    March 

7,  1910.    ReheannK  Denied  March 

28,  1916.) 

t  COIOOBOK     €=3S— IltTEBSTATB     CoiOCEBCB— 
FlDIBAL  RKOULATTONS. 

Congreaa  having  passed  the  Interstate  Com- 
merce Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24 
Stat  379)  and  the  Carmack  Amendment  (Act 


Cone.  June  29,  1906,  c.  8581,  (  7,  pan*.  11.  12, 
34  Stat  595  [U.  S.  Comp.  St  1913,1  8^2]), 
which  purport  to  cover  the  whole  fleM  of  in- 
terstate conmierce,  the  federal  laws  are  exclu- 
sive for  detenninatioa  of  controversies  arising 
out  of  such  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  }  5 ;   Dec.  Dig.  «=»&] 

2.  COUUEBCE  ^=9S— Intebstatb  Commekce— 
Rights  of  Pabties. 

The  provisioD  of  the  Carmack  Amendment 
that  the  holder  of  any  bill  of  lading  issued  for 
interstate  carriage  should  not  be  deprived  of 
any  right  of  action  or  remedy  he  had  under 
the  existing  laws  refers  only  to  existing  federal 
laws. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  8  5;   Dec  IMg.  <&=»8.] 

3.  Statutes  '&=>279— Nkcessitt  of  Pixadino. 

While  foreign  statutes  must  be  pleaded,  it 
is  unnecessary  for  a  defendant  carrier  to  set 
up  in  its  answer  the  provisions  of  the  federal 
laws  where  the  answer  showed  that  the  transac- 
tion was  interstate,  as  to  which  the  federal  laws 
govern. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  378;   Dec.  Dig.  <3=»279.] 

4.  Cabkikbs  «=>164  —  Cakbiaox  or  Livb 
Stock  —  Iniebstatb  Commxbcb  Tbansac- 

TIONS. 

Under  Interstate  Commerce  Act  1887,  IS 
2.  3  (U.  S.  Comp.  St  1913,  {§  8564,  8665),  an 
interstate  carrier  may  file  two  rates,  one  a  reg- 
ular rate  in  which  its  common  law  liability  is 
preserved,  and  the  other  a  lesser  rate  based  on 
an  agreed  valuation,  but  such  rates  must  be 
open  to  all  the  public,  and  where  the  carrier  re- 
lied on  a  limitation  of  liability  in  the  bill  of 
lading  claiming  a  less  rate  was  charged,  an  in- 
struction requiring  the  jnry  to  find  as  a  condi- 
tion to  the  limitation  that  plaintiff  received 
service  at  a  less  rate  than  other  persona  is  im- 
proper. 

FEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $$  641-645,  667;  Dec  Dig.  <g=3 
154>1 

6.  Pmnoipai,  and  Aoknt  ®=»101(2)— ExEctr- 
TioN  ov  Com  tract  of  Cakbiaob  or  Live 
Stock. 

The  agent  of  a  shipper  of  a  horse  is 
bound,  before  signing  a  bill  of  lading,  to  inform 
himself  as  to  its  contents,  and,  where  he  signed 
the  contract  limiting  the  carrier's  liability,  and 
there  was  no  fraud  his  principal  is  bound  re- 
gardless of  the  agent's  knowledge. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §§  256,  346;    Dec.  Dig.  cgss 

6.  Cabbiebs  €=9165  —  Cabbiaob  of  Livb 
Stock— Recitals  of  Bill  of  Ladino. 

A  recital  In  a  contract  that  a  reduced  rate 
was  charged  in  consideration  of  a  Umited  val- 
uation prima  fade  establishes  that  fact 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  §§  729,  730;  Dec  Dig.  <|=s>165.] 

Appeal  from  Cirenlt  Court,  Cape  Girardeau 
County;   C.  B.  Faris,  Judge. 

"To  be  oflkdally  published." 

Action  by  W.  H.  Stubblefleld,  Jr.,  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  C!ape  Gi- 
rardeau, for  appellant  Oliver  &  Oliver,  of 
Cape  Girardeau,  for  respondent. 
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NOBTONI,  3.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  the  negli- 
gence of  defendant  common  carrier.  Plain- 
tiff recovered,  and  defendant  prosecutes  the 
appeaL 

It  appears  that  plaintiff  shipped  a  valua- 
ble race  horse  from  Ft. Wayne,  Ind.,  to  Oran, 
Mo.,  over  the  Wabash  Bailroad  and  subse- 
quent connecting  carriers.  The  evidence 
tends  to  prove  that  the  horse  was  Injured 
through  defendant's  negligence  during  the 
transportation  over  its  road  so  as  to  occa- 
sion his  death.  In  his  petition  plaintiff  val- 
ued the  horse  at  $7,000,  and  prayed  Judg- 
ment for  this  amount  The  jury  awarded  a 
recovery  of  $3,500.  The  answer  Incorporates 
a  general  denial,  and  then  pleads  a  special 
contract  entered  into  between  plaintiff  by  his 
agent,  Rash,  on  his  part  and  the  Wabash 
Railroad  Company  for  the  transportation  of 
the  horse  from  Ft  Wayne,  Ind.,  to  Oran,  Mo. 
Among  other  things,  the  answer  pleads  that 
the  Wabasdi  Railroad  Company  had  prepar- 
ed and  promulgated  two  different  rates  of 
freight  in  respect  of  such  shipments,  one 
with  full  common-law  liability  attached,  and 
a  lesser  or  reduced  rate  based  on  a  valuation 
declared  by  the  shipper;  that  on  receiving 
the  shipment  plaintiff,  through  Ills  agent. 
Rash,  entered  into  a  written  contract  with 
it  whereby  he  chose  the  lesser  of  the  two 
rates,  and  declared  the  valuation  of  the  horse 
to  be  $100,  at  which  amount  the  right  of  re- 
covery for  its  loss  Is  limited  in  coni^deratlon 
of  such  reduced  rate  of  freight  By  his  reply 
plaintiff  denied  that  any  reduced  rate  of 
freight  was  accorded  him  In  the  shipment 
The  written  contract  of  affreightment  is  in 
evidence,  and  It  Is  admitted  that  it  was  ex- 
ecuted by  plaintiff's  agent,  Rash.  It  appears 
too  from  the  tariffs  in  evidence,  duly  authen- 
ticated by  the  proper  officer  of  the  Interstate 
Commerce  Commission,  that  the  Wabash 
Railroad  Company  had  established  and  pro- 
mulgated and  filed  with  the  commission  its 
rates  of  freight  available  to  all  persons  for 
transi>ortatlon  In  this  character  of  shipments. 
One  rate — that  is,  the  higher  rate — provided 
for  the  full  common-law  liability  of  the  car- 
rier, while  the  lesser  rate  reckons  with  the 
valuation  declared  by  the  shipper  at  the  time 
of  the  shipment,  and  limits  the  valuation  ac- 
cordingly. It  is  clear  that  the  shipment  was 
made  at  the  lesser  of  the  two  rates  above 
mentioned,  but,  notwithstanding  the  valua- 
tion of  $100  declared  on  the  horse  in  con- 
nection therewith  and  the  limitation,  in  the 
contract  to  the  right  of  recovery  to  that 
amount,  the  jury  awarded  plaintiff  a  recov- 
ery of  $3,500. 

[1]  It  is  argued  that  this  was  error,  be- 
cause the  shipment  was  interstate  in  char- 
acter, and  in  such  circumstances  it  is  certain 
plaintiff  may  not  recover  an  amount  greater 
than  that  limited  in  the  contract  of  ship- 
ment, for  that  the  valuation  and  the  limited 
amount  of  recovery  is  indlssolubly  iMund  up 


In  the  rate  paid.  Congress,  having  manifest- 
ed its  purpose  through  the  enactment  of  the 
Interstate  Commerce  Act  to  take  possession 
of  the  subject  of  the  liability  of  carriers  by 
railroad  on  account  of  interstate  shipments, 
as  appears  by  reference  to  the  Interstate 
Commerce  Act  and  its  amendments,  Inclad- 
Ing  that  of  June  29,  1906  (34  U.  S.  Stat  at 
Large,  584),  and  especially  bills  of  lading  and 
shipping  contracts,  through  what  is  known 
as  the  Carmack  Amendment,  incorporated  in 
section  20  of  that  act  (page  595),  such  legis- 
lation and  the  decisions  of  the  Supreme  Court 
of  the  United  States  expounding  it  supersede 
all  state  regulations  and  rules  of  decision  on 
the  subject  The  federal  statute  touching 
this  matter  and  the  decisions  of  the  Supreme 
Court  of  the  United  States  construing  them 
afford  an  exclusive  rule  for  the  determina- 
tion of  the  controversies  pertaining  to  the 
subject 

[2]  This  is  true,  too,  notwithstanding  the 
provisions  of  the  Carmack  Amendment  to 
the  effect  that  the  enactment  shall  not  de- 
prive any  liolder  of  a  bill  of  lading  of  any 
remedy  or  right  of  action  that  he  had  tmder 
the  existing  law,  for  this  is  construed  to  re- 
fer alone  to  existing  federal  law.  See  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S.  491,  33 
Sup.  Ct  148,  57  I*  Bd.  814,  44  L.  R.  A.  (N. 
S.)  2B7;  Chicago,  etc.,  Ry.  v.  Miller,  226  U. 
S.  613,  33  Sup.  Ct.  155,  67  L,.  Ed.  823 ;  Chi- 
cago, etc..  By.  Co.  v.  Latta,  226  U.  S.  519,  38 
Sup.  Ct  155,  67  L.  Ed.  328 ;  American  SUver 
Mfg.  Ca  v.  Wabash  R.  Co.,  174  Mo.  App.  184, 
192,  166  S.  W.  830.  There  can  be  no  doubt 
that  under  the  rule  of  decision  evolved  in 
the  Supreme  Court  of  the  United  States  with 
respect  to  Interstate  shipments  the  right  re- 
specting the  amount  and  value  of  the  re- 
covery in  cases  of  this  character  is  to  be  as- 
certained and  determined  by  reference  to  the 
rate  at  which  the  shipment  is  made.  Au- 
thorities supra. 

[3]  But  it  is  argued  on  the  part  of  plain- 
tiff that  the  Interstate  Commerce  Law  was 
not  Invoked  here,  and  therefore  the  case  is 
to  be  disposed  of  without  regard  to  it  The 
argument  proceeds  in  the  view  that  it  la  nec- 
essary for  defendant  to  specially  plead  the 
Interstate  commerce  statute  in  its  answer, 
but  obviously  such  is  not  true;  for,  if  the 
shipment  be  interstate  in  character,  then  the 
Interstate  commerce  statutes  displace  all  lo- 
cal law  on  the  subject  and  afford  the  sole 
rule  of  decision.  Although  it  is  essential  to 
plead  in  the  answer  the  statutes  of  a  foreign 
state  in  order  to  invoke  the  rule  they  re- 
flect such  is  not  true  in  respect  of  the  laws 
of  the  United  States  touching  the  subject- 
matter  of  interstate  commerce.  The  pre- 
cise question  has  been  pointedly  determined 
by  our  Supreme  Court,  as  will  appear  by  ref- 
erence to  Wentz  V.  Chicago,  B.  &  Q.  B.  Co., 
259  Mo.  450,  463,  464,  168  S,  W.  1166. 

In  its  answer  defendant  set  forth  the  facts 
oouceming  the  special  contract  of  siiipment 
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showing  that  two  rates  of  freight  were  pro- 
Tlded,  and  tbat  plalntifT,  through  his  agent, 
choee  the  lesser,  to  which  was  annexed  the 
raloatlon  of  $100  on  the  horse  declared  and 
stipulated  tbereia  The  evidence  Is  that  such 
was  and  la  the  contract  under  which  the 
shipment  was  made.  It  expressly  provides 
that  the  recovery  shall  not  exceed  $100. 

[4]  At  the  instance  of  plaintiff  the  court 
instructed  aa  follows: 

"Upon  tlie  question  of  the  fixed  valuation  of 
the  horse  as  stated  in  the  contract  offered  by 
defendant,  you  are  instructed  that  before  the 
defendant  can  maintain  the  defense  of  limiting 
ite  liability  to  the  sum  of  $100,  if  liable  at  all, 
the  jury  must  find  that  the  plaintiff  was,  in 
fact,  granted  a  rate  leas  than  that  panted  to 
all  others  for  a  like  service  between  like  points, 
and  that  plaintiff's  agent  knowingly  accepted 
such  reduced  rate  and  signed  the  contract  of 
Ehipmeot  knowing  that  it  was  a  reduced  rate, 
and  that  be  had  a  choice  between  the  contract 
signed  and  another  at  a  liigber  rate  in  which  the 
horse's  value  would  not  be  limited,  and,  unless 
70n  find  this  choice  was  given  him  at  the  time 
he  signed  the  contract,  then  plaintiff  wonid  not 
be  bound  by  it,  and  you  are  not  limited  in  fixing 
tho  value  at  the  horse  at  $100,  but  you  may  fix 
his  value  at  such  sum  as  from  all  the  evidence 
in  the  case  you  believe  he  was  reasonably 
worth." 

This  Instruction  Is  erroneous,  in  that  it  In- 
formed the  jnry  that  in  order  for  defendant 
to  maintain  its  defense  under  the  special  con- 
tract it  must  appear: 

"That  the  plaintiff  was,  in  fact,  granted  a 
rate  less  than  that  granted  to  all  others  for  a 
like  service  between  like  points." 

Such  is  TiolatlTe  of  the  principle  reflected 
tbroogbout  the  interatate  commerce  provi- 
sions, for  that  it  is  designed  that  the  same 
rates  shall  be  afforded  to  one  and  all  alike. 
It  is  permissible  to  provide  two  rates,  one 
with  full  oommon-Iaw  liability  attached,  and 
a  lesser  rate  based  on  a  valuation  declared  or 
agreed  upon  provided  such  rates  are  availa- 
ble to  one  and  all,  as  is  the  case  here.  See 
sections  2  and  3  of  the  act  of  February  4, 
18S7  (24  Stat,  at  Large,  37»). 

There  is  no  evi4ence  that  plaintiff  was 
granted  a  rate  less  than  that  granted  to  all 
others  for  like  services,  but,  on  the  contrary, 
the  evidence  is  the  rate  was  that  open  to  one 
and  all  desiring  to  ship  under  such  contract 
on  such  declared  valuation.  The  instruction 
as  worded  is  misleadUig  and  inheres  with 
error  touching  this.  A  rate  such  as  tbat 
contemplated  In  the  instruction  would  be  dis- 
criminative and  of  no  avail  whatever. 

[6]  There  is  no  evidence  of  fraud  or  deceit 
practiced  on  plaintiff's  agent  In  negotiating 
the  contract,  and,  of  course,  plaintiff  is  con- 
cluded tber^y,  for  the  law  devolved  the  duty 
upon  his  agent,  who,  It  appears,  was  familiar 
with  such  transactions,  to  read  it  and  ascer- 
tain Its  contents  before  affixing  his  signature 
thereto^  See  O'Bryan  v.  Kinney,  74  Mo.  125 ; 
Uitea  ▼.  St  Louis  &  8.  F.  R.  Co.,  134  Mo. 
App.  879, 114  S.  W.  1052.  Plaintiff's  instruc- 
tion No.  2,  alJove  copied,  is  therefore  further 
erroneous  in  that  it  submitted  to  the  Jury  as 


to  whether  plalntUTs  agent  knowingly  ac-  . 
cepted  such  reduced  rate  and  signed  the  ccm- 
tract  of  shipment  knowing  that  it  was  a  re- 
duced rate,  for  that,,  in  the  absence  of  fraud, 
deceit,  or  mistake,  of  which  there  is  no  evi- 
dence, he  is  bound  by  its  provisions. 

[S]  Plaintiff's  Instruction  No.  6  is  as  fol- 
lows: 

"The  court  instructs  the  jury  in  this  cause 
that,  although  you  may  find  and  believe  from 
the  evidence  that  WilBam  Rash  signed  the  con- 
tract offered  by  defendant  and  purporting  to  be 
signed  by  said  Rash,  and  tliat  ho  knew  that  it 
specified  a  reduced  rate,  yet  the  recital  in  the 
contract  tbat  the  rate  charged  was  a  reduced 
rate  is  not  evidence  of  that  fact,  and  it  de- 
volves on  ttie  defendant  to  prove  to  your  satis- 
faction that  there  was  another  and  different  le- 
gal rate  in  existence  which  it  was  permitted 
to  charge  plaintiff,  and,  unless  it  has  shown 
that  there  was  such  another  rate,  your  verdict 
\(  ill  be  for  the  plaintiff  in  such  sum  as  you  be- 
lieve from  all  the  evidence  the  horse  was  reason- 
ably worth,  if  you  find  the  horse  was  injured  as 
heretofore  instructed  on  defendant's  railroad." 

This  instruction  is  erroneous  in  that  It  di- 
rects the  Jury  that,  although  plaintiff's  agent 
signed  the  contract  and  knew  that  it  specified 
a  reduced  rate,  yet  the  recital  in  the  con- 
tract that  the  rate  was  a  reduced  one  is  no 
evidence  of  that  fact  and  that  It  devolved 
further  on  defendant  to  show  such  to  be  the 
fact.  It  has  been  declared  in  numerous  cas- 
es that  the  recital  of  a  reduced  rate  In  the 
contract  alone  is  prima  fade  evidence  of  such 
fact.  See  Mires  v.  St  Louis  &  S.  F.  K.  Co.. 
134  Mo.  App.  379,  114  S.  W.  1052 ;  McFadden 
V.  Mo.  Pac  R.  Co.,  92  Mo.  343,  4  S.  W.  689, 
1  Am.  St  Rep.  721. 

The  evidence  la  that  plaintiff's  agent  was 
fully  informed  concerning  the  rate  at  the 
time  he  entered  into  the  contract  of  shipment, 
and  that  he  was  familiar  with  such  transac- 
tions as  be  frequently  shipped  horses  for 
plaintiff.  Moreover,  plaintifTs  agent  does 
not  controvert  this  testimony,  but  says  only 
that  he  does  not  recall  the  fact 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
jndgmMit  for  plaintiff  for  $100,  the  value 
agreed  upon  In  the  shipping  contract 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J„  con- 
cur. 


ROGERS  V.  DAVIS,     (No.  13727.) 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

7,  1916.     Reiiearing  Denied 

March  2S,  1916.) 

1.  JtisTicEs  or  THE  PEACE  ©=358(2)  —  Juris- 
diction— Recobd — Pbesumption. 

Where  the  record,  in  an  action  before  a 
justice  of  the  peace  which  was  not  brought  in 
the  township  of  plaintiff's  residence,  does  not 
show  in  what  township  defendant  resided;  so 
that  it  could  be  determined  whether  it  was 
brought  in  that  or  an  adjoinine;  township  as  per- 
mitted by  Rev.  St.  1909.  g  7.009.  there  is  no  af- 
firmative showing  that  the  justice  had  jurisdic- 
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don,   and  there  !a  no  presumption  or  intend- 
ment in  favor  of  his  jonsdiction. 

[Ed.  Note.— For  other  cases,  see  Jnstices  of 
the  Peace,  Gent  Dig.  |  210;    Dec.  Dig.  «s> 

68(2).] 

2.  JusncKB  or  thb  Pxaoe  9=>3&V6  —  Jubib- 

DICTION— KKPLEVIN. 

Under  Rev.  St  1909,  S  7769,  providing 
that  plaintiff  in  replevin  before  a  justice  of 
the  peace  shall  state,  among  other  things,  that 
the  property  is  wrongfully  detained  by  defend- 
ant at  the  county  in-  whidi  the  suit  is  brought, 
the  justice's  jurisdiction,  over  the  subject-matter 
depends  on  the  location  of  the  property  only 
within  the  county,  not  in  any  particular  town- 
ship. 

(Rd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  2S5;  Dec  Dig.  «=> 
89%.] 

3.  Justices  or  ths  Peace  ^s>84(4)— Jubib- 

DICTION  OVEB  THE  PBBSOIT— WAITEB  OF  OB- 
JECTIONS. 

In  replevin,  where  the  Justice  of  the  peace 
had  jurisdiction  of  the  subject-matter,  the  ap- 
pearance by  defendant  to  move  for  change  of 
venue  and  later  at  the  trial  before  the  justice 
and  in  the  circuit  court  on  appeal,  without  ob- 
jection to  the  jurisdiction,  waived  the  want  of 
jurisdiction  over  his  person. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  {  271;  Dec.  Dig.  «=» 
84(4).] 

4.  Justices  or  the  Peace  €=>81(4)  —  Jubis- 
DicTioN  OvEB  Subject-Mattbb— Waives. 

Where  the  jurisdiction  of  a  justice  of  the 
peace  is  determined  by  the  location  of  property, 
or  the  place  of  injury,  the  appearance  of  dc< 
fendant  in  an  action  not  begun  in  the  proper 
township  does  not  cure  the  jurisdictional  de- 
fect 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  271;  Dec  Dig.  <S=» 
84(4).] 

5.  Chattbi.  Mobtoaobs    <8=>219—  Waiveb  — 
Consent  to  Sale— Statute. 

Bev.  ^t  1909,  i  28G3,  providing  for  the 
release  of  chattel  mortgages  that  have  been  sat- 
isfied, does  not  prevent  a  mortgagee  from  waiv- 
ing his  rights  under  a  chattel  mortgage  by  con- 
senting to  a  sale  or  exchange  of  the  chattel. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
;.'ages,  Cent  Dig.  g{  473-475;  Dec.  Dig.  *=» 
219.] 

6.  RePMVIN  «=»93  —  FlNDlNQS  —  UNtAWroi, 
Detention. 

In  replevin,  tried  before  the  circuit  court 
without  a  jury  on  appeal  from  a  justice  of  the 
peace,  a  general  finding  of  the  issues  for  the 
plaintiff  is  a  sufficient  finding  that  the  chat- 
tel had  been  wrongfully  detained  by  defendant 
to  support  a  judgment  for  plaintiff. 

[Ed.  Note.-^For  other  cases,  see  Replevin, 
Cent  Dig.  gi  360-368,  371-375 ;  Dec  Dig.  <S^ 
93.] 

Appeal  from  Circuit  Court,  New  Madrid 
County ;   Chas.  B.  Farls,  Judge. 

Replevin  by  T.  O.  Rogers  against  W.  EL 
Davis.  Judgment  for  the  plalatltr  in  the  cir- 
cuit court  on  appeal  from  a  Justice  of  tbe 
peace,  and  defoidant  appeals.    Affirmed. 

Riley  &  BUey,  of  New  Madrid,  and  Oliver 
&  Oliver,  of  Cape  Girardeau,  for  appellant. 
B.  F.  Sharp,  of  Marston,  and  B.  O.  Hartle, 
of  LUboum,  for  respondent 

ALLEN,  J.  This  Is  an  actiioa  In  replevin 
begun  before  a  justice  of  the  peace  In  La 


Font  township.  New  Madrid  county,  Mo.,  to 
recover  the  possession  of  a  mare  and  dam- 
ages for  tbe  alleged  wrongful  detention  thete-        | 
of  by  defendant    Plaintiff  prevailed  below, 
and  the  case  Is  here  upon  defendant's  appeaL 

One  Brown  purchased  the  mare  In  contro- 
versy with  funds  borrowed  from  one  Haw- 
kins, to  whom  he  was  otherwise  Indebted,  and 
to  secure  the  entire  Indebtedness  executed  to 
tbe  latter  a  chatty  mortgage  upon  the  mare 
and  certain  other  personalty.  7^e  mortgage 
was  duly  recorded.  Thereafter  Brown  trad- 
ed the  mare  to  a  negro  named  Lewis  for  a 
horse,  having  first  obtained  Hawkins'  ctm- 
sent  so  to  da  It  aiq;>ear6  that  this  was  done 
with  the  Intention  tbat  a  mortgage  be  exe- 
cuted by  Brown  to  Hawkins  upon  the  horse 
so  acquired  by  the  former,  but  this  was  never 
dona  Brown  testified  that  he  spoke  to  Haw- 
kins about  It  several  times,  but  the  latter  al- 
ways deferred  the  matter.  Though  the  ne- 
gro, Lewis,  had  represented  to  Brown  that 
the  horse  acquired  by  the  latter  In  exchange 
for  the  mare  was  unincumbered,  there  was 
in  fact  a  mortgage  upon  that  animal ;  and,  as 
Brown  testified,  he  subsequently  "lost  the 
horse  In  the  round  up."  After  obtaining  po»- 
sesslon  of  the  mare,  Lewis  executed  two  8^>- 
arate  diattel  mortgages  upon  ho:  (which  are 
not  here  Involved),  then  sold  her  to  Rogers,  , 
the  plaintiff  herein,  and  left  "for  parts  un-  ' 
known."  Thereafter  Hawklna  undertook  to 
foreclose  the  mortgage  given  him  by  Brown 
upon  tbe  mare,  and  at  the  foreclosure  sale  { 
defendant  Davis  (who  testified  that  he  was  a 
part  owner  of  the  mortgage)  became  the  pur- 
chaser. Prior  to  the  sale,  plaintiff  had  sur- 
rendered possession  of  the  mare  to  a  constable 
acting  In  Hawkins'  behalf,  In  the  belief.  It 
seems,  that  the  officer  was  seizing  her  under  a 
writ  of  replevin,  though  It  does  not  appear 
that  an  action  In  replevin  had  been  Instituted. 
Plaintiff  was  present  at  the  sale,  and  by 
counsel  gave  public  notice  that  he  claimed 
the  animal,  and  thereafter  Instituted  this  ac- 
tion against  tbe  purchaser  Davis.  The  ac- 
ticm  was  begun  before  a  justice  of  the  peac& 
In  and  tor  La  Font  township.  New  Madrid 
county.  The  testimony  In  the  case  shows 
that  plaintiff  resided  In  Lewis  township,  of 
said  county;  but  nothing  appears  as  to  the 
township  of  defendant's  residence.  Plaintiff 
filed  a  statement  in  due  form  before  the  Jus- 
tice of  La  Font  township,  and  thereupon  the 
iHtter  issued  to  the  constable  of  that  town- 
ship an  order  of  delivery  and  summons; 
though  It  appears  that  the  mare  was  never 
taken  from  defendant's  possession.  The  con- 
stable's return,  upon  the  order  of  ddlvery 
and  summons,  is  as  follows: 

"I  hereby  certify  that  I  executed  the  within 
order  and  summons  in  the  county  of  New  Ma- 
drid on  tbe  30th  day  of  April,  A.  D.  1912,  by 
summons  (nc)  the  said  W.  E.  Davis  to  trial 
on  the  10th  day  of  May,  1912." 

Upon  tbe  return  day  defendant  appeared 
before  said  justice  of  La  Font  township  and 


QssFor  otbar  cww  ne  »ame  tcplc  and  KSY-NUUBBK  In  lil  Key-Numbered  DlsesU  and  Indexes 


Digitized  by 


Google 


Ua) 


BOOBBS  ▼.  DAVIS 


153 


ffled  a  verified  application  for  a  diange  of 
renoe,  wblch  was  granted,  and  tbe  cause  was 
tlierenpon  transmitted  to  a  jnstloe  of  the 
peace  of  Lewis  townabip  in  said  county. 
Hie  last-mentioned  Justice  issued  a  notice 
of  cbauge  of  venue.  It  was  directed  to  the 
constable  of  Le  Sleur  township,  but  appears 
to  have  been  served  upon  defendant  by  the 
constable  of  La  Font  township,  who  indorsed 
thereupon  tbe  following  return,  viz.: 

"I  hereby  certify,  that  I  have  execnted  tbe 
within  writ  by  reading  same  to  W.  E).  Davis 
this  28th  day  of  May,  1912,  in  Le  Sieor  ad- 
joining La  Font  towngUp,  Kew  Madrid  coun- 
ty. Missoari." 

Defendant  appeared  before  the  justice  of 
Lewis  township,  and,  after  two  continuances, 
the  cause  went  to  trial  before  a  Jury,  result- 
ing in  a  verdict  and  Judgment  for  plaintiff. 
Defendant  thereupon  prosecuted  an  appeal 
to  the  circuit  court,  where,  upon  a  trial  de 
novo  before  the  court,  a  Jury  baring  been 
waived,  plaintiff  again  prevailed. 

[1]  I.  The  first  question  demanding  con- 
sideration relates  to  the  Jurisdiction  of  the 
Justice  of  La  Font  townsliip  before  whom  the 
action  was  instituted.  It  is  urged  that  since 
the  action  was  not  brought  in  the  township 
of  plaintiff's  residence,  with  service  on  the 
defendant  therein,  and  since  it  does  not  af- 
firmatively apjpear  that  it  was  brought  in  the 
township  of  defendant's  residence  or  in  an 
adjoining  township,  tbe  justice  of  La  Font 
township  was  without  jurisdiction :  and  that 
conseanently  the  justice  of  Lewis  townstilp 
aoinired  no  Jurisdiction  by  the  change  of 
venue,  and  the  circuit  court  none  by  appeal. 

Section  7390,  Revised  Statutes  1909,  pro- 
vides as  follows: 

"Bveiy  action  recognlisable  before  a  Justice  of 
the  peace  shall  t>e  brought  before  some  justice 
of  ue  township,  either:  First,  wherein  the 
defendants,  or  one  of  them,  resides,  or  in  any 
■djoining  township;  or,  second,  wlierein  the 
plaintiff  resides,  and  the  defnidants,  or  one  of 
them,  may  be  found;  third,  if  tbe  defendant  is 
a  non-resident  of  the  county  in  which  the  plain- 
tUC  resides,  the  action'  may  be  brought  before 
some  justice  of  any  township  in  such  county 
where  the  defendant  may  be  found ;  fourth,  if 
the  defendant  is  a  nonresident  of  the  state,  or 
has  abdconded  from  his  usual  place  of  abode, 
the  action  may  be  brought  before  any  justice 
in  any  county  in  this  state  wherein  defendant 
may  be  found;  and,  fifth^  any  action  against  a 
railroad  company  for  killing  or  injuring  horses, 
mules,  cattle  or  other  animals,  shall  be  brought 
before  a  jnatice  of  tbe  peace  of  the  township  in 
which  the  injnry  happened,  or  in  any  adjoining 
township." 

Defendant  was  served  with  the  notice  of 
change  of  venue  In  Le  Sieur  township,  and 
the  constable  In  his  return  states  that  Le 
Sieur  township  adjoins  La  Font  township. 
We  are  informed  by  counsel  that  defendant 
resides  in  I^e  Slenr  township,  but  the  record 
before  ns  is  dlent  as  to  this. 

Vtobx  an  early  date  (see  State  v.  Metzger, 
26  Mo.  65)  it  has  been  held  that  since  justice 
conrts  are  of  statutory  and  limited  Jurisdic- 
tion, not  preceding  according  to  the  course 


of  the  common  law,  there  la  no  presumption 
or  intendment  in  favor  of  their  jurisdiction, 
but  facts  showing  jurisdiction  must  affirma- 
tively appear.  See  Smith  v.  Rock  Company, 
132  Mo.  App.  297,  Ul  S.  W.  831;  Sawyer 
V.  Burrls,  141  Mo.  App.  108,  121  S.  W.  821; 
Barnes  v.  Plessner,  162  Mo.  App.  460,  142 
S.  W.  747 ;  Trapp  v.  Mersman,  183  Mo.  App. 
512,  167  S.  W.  612. 

Respondent  relies  upon  the  return  of  tbe 
constable  indorsed  upon  the  notice  of  change 
of  venue  issued  by  the  Justice  of  Lewis  town- 
ship, as  being  a  part  of  the  judgment  roll, 
to  show  that  Le  Sieur  townsliip  adjoins  La 
Font  township  wherein  the  action  was  insti- 
tuted. Barnes  v.  Plessner,  supra.  But  the 
effect  which  may  properly  be  given  to  this 
return  is  unimportant  here,  for  the  reason 
that  it  nowhere  appears  that  defendant  re- 
sided in  Le  Slenr  township  wherein  be  was 
served  with  such  notice.  Tbe  action  was  not 
instituted  in  the  township  of  plaintiff's  resi- 
dence, to  wit,  Lewis  township,  but  in  La  Font 
townsli^;!;  and  it  does  not  affirmatively  ap- 
pear that  defendant  resided  either  in  La 
E^ont  township  or  in  an  adjoining  township. 
It  does  not  awear  that  tbe  defendant  is  a 
nonresident  of  the  connty,  but  tbe  contrary 
is  Inferable  from  all  the  facts  disclosed.  In 
short,  it  does  not  affirmatively  appear  that 
the  provisions  of  section  7399,  supra,  respect- 
ing the  venue  of  actions  generally  before 
justices  of  the  peace,  were  complied  with. 
It  remains  to  be  seen,  however,  whether  this 
should  be  held  ffttal  to  the  validity  of  the 
judgment  before  us. 

[2]  In  an  action  of  replevin  before  a  jus- 
tice of  the  peace,  in  so  far  as  Jurisdiction  de- 
pends upon  the  location  of  the  property,  it  is 
only  necessary  that  the  property  be  found  in 
the  county  in  which  tbe  suit  is  brought  See 
section  7759,  Rev.  Stat,  1909 ;  Toakum  v. 
Davis,  162  Mo.  App.  253,  144  S.  W.  877.  In 
the  case  last  dted,  the  Kansas  Oity  Court 
of  Appeals  held  that  an  action  in  replevin 
was  niaintoinable  before,  a  justice  of  the 
peace,  where  the  property  was  within  the 
county,  though  plaintiff  and  defendant  were 
nonresidents  of  such  county,  and  hence  the 
case  was  not  one  within  tbe  purview  of  sec- 
tion 7399,  supra,  overruling  the  earlier  de- 
cision of  that  court  in  Dennis  v.  Bailey,  104 
Mo.  App.  638,  78  S.  W.  669.  In  the  case  be- 
fore us,  the  record  affirmatively  shows  that 
the  property  was  found  within  the  county, 
and  that  the  alleged  value  together  with  the 
damages  claimed  for  the  taking  or  detention 
thereof  is  within  the  jurisdiction  of  a  justice 
in  replevin.  Section  7758,  Rev.  Stat  1909. 
It  seems  clear  therefore  that  the  subject- 
matter  of  the  action  is  one  within  the  juris- 
diction of  the  justice. 

"The  'subject-matter  of  e  suit,'  when  refer- 
ence is  made  to  questions  of  jurisdiction,  is  de- 
fined to  mean  'the  nature  of  the  Cause  of  action 
and  of  the  relief  sought.'"  Hope  v.  Blair,  106 
Mo.  loo,  at  93,  16  S.  W.  595,  24  Am.  St  Sep. 
366. 
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[3]  Defendant  could  and  niidoubtedly  did 
waive  all  right  to  complain  of  want  of  juris- 
diction over  his  person.  Not  only  did  he  ap- 
pear before  the  Justice  of  La  S\>nt  township 
and  make  application  for  and  secure  a  change 
of  yenue,  but  he  appeared  before  the  justice 
of  Lewis  township,  applied  for  and  obtained 
a  continuance,  and  later  appeared  and  went 
to  trial.  Thereafter  he  prosecuted  an  appeal 
to  the  circuit  court,  where  he  entered  his  ap- 
pearance generally  and  proceeded  to  trial  on 
the  merits.  No  question  of  jurisdiction  was 
raised  throughout  the  case  from  beginning  to 
end  until  the  filing  of  defendant's  motion  for 
a  new  trial  in  the  circuit  court.  Defendant 
cannot  now  be  beard  to  complain  of  lack  of 
jurisdiction  over  his  person ;  and  the  juris- 
dictional question  raised,  we  think,  is  mani- 
festly one  pertaining  alone  to  jurisdiction 
over  the  person. 

In  Bohn  t.  Devlin,  28  Mo.  310,  it  is  tersely 
said  by  Napton,  J.: 

"The  defendant  in  this  case  did  not  reside  in 
the  township  where  the  suit  was  brought,  and 
the  proceeding,  being  in  this  respect  irregular, 
could  no  doubt  have  been  set  aside  had  the  prop- 
er steps  been  taken  in  time.  But  the  defendant 
appeared  and  consented  to  a  continuance.  As 
the  justice  had  undoubted  jurisdiction  over  the 
subject-matter,  and  the  appearance  and  con- 
sent of  the  defendant  gave  jurisdiction  over  the 
person,  the  defects  and  irregularity  in  the  pro- 
cess must  be  considered  as  waived. 

Though  the  opinion  in  Smith  t.  Simpson, 
80  Mo.  634,  appears  to  announce  a  contrary 
doctrine,  Bohn  v.  DeTlin,  supra,  is  dted  with 
approval  In  Baisley  ▼.  Balsley,  113  Mo.  loc. 
dt.  551,  21  S.  W.  20,  36  Am.  St  Rep.  726. 
In  Trimble  v.  Elkin,  88  Mo.  App.  loc.  cit.  236, 
it  is  said: 

"It  was  not  made  to  appear  at  the  trial  that 
the  defendant  resided  in  Columbia  township  or 
any  adjoining  township,  or  that  plaintiSs  resid- 
ed in  said  township  and  the  defendant  was 
found  therein,  or  that  he  was  a  nonresident  of 
the  county.  It  only  appeared  that  he  was  serv- 
ed in  the  township  named.  If  tlus  is  a  juris- 
dictional question,  and  we  think  it  is,  then  there 
was  a  failure  upon  the  part  of  the  plaintiffs  to 
show  that  the  justice  had  jurisdiction  of  the  per- 
son of  the  defendant.  Had  he  appeared  at  the 
trial,  the  justice  having  jurisdiction  of  the  sub- 
ject-matter, he  would  have  waived  jurisdiction 
over  his  person,  unless  he  had  objected  for  want 
of  Jurisdiction." 

This  was  approved  in  Meyer  v.  Insurance 
Co.,  184  Mo.  489,  83  S.  W.  479,  which  ruling 
is  followed  in  Smith  v.  Rock  C!o.,  supra,- 
where  it  is  held  that  in  an  ordinary  action 
before  a  justice  of  the  peace  such  a  juris- 
dictional defect  as  is  here  complained  of  is 
waived  by  appearance.  And  see  Barnes  t. 
Plessner,  162  Mo.  App.  loc.  dt.  466,  142  S. 
W.  747.  The  effect  of  the  ruling  in  Meyer 
V.  Insurance  Co.,  supra,  in  a  case  where  the 
defendant  timely  raised  the  question  of  the 
Jurisdiction  of  the  Justice  over  his  person, 
but  thereafter  appealed  to  the  drcuit  court, 
need  not  be  here  discussed;  but  see  Powell 
v.  Railroad,  184  Mo.  App.  126, 168  S.  W.  310. 

[4]  As  observed  in  Smith  t.  Rock  Com- 
pany, supra,  in  a  case  wherein  the  juris- 


diction of  the  Justice  Is  determined  by  tiie 
location  of  property,  or  by  the  place  of  in- 
jury as  in  actions  for  injury  to  etoA  by 
railroads.  If  the  action  la  not  begun  in  the 
proper  township  the  personal  appearance  of 
the  defendant  does  not  waive  or  cure  the 
jurisdictional  defect.  This  Is  for  the  reason 
that  in  audi  cases  there  is  an  inherent  lack 
of  statutory  jurisdictioa  over  the  subject- 
matter  which  cannot  be  waived.  In  this 
connection,  see  Sawyer  v.  Burris,  141  Mo. 
App.  108,  121  S.  W.  321 ;  Severn  v.  Railroad, 
149  Mo.  App.  631,  129  S.  W.  477;  Sedalla 
Milling  Co.  V.  Flour  Mills,  160  Mo.  App. 
460, 155  S.  W.  70;  Barry  v.  Bannerman,  175 
Mo.  App.  142,  157  S.  W.  853.  This  Is  true  in 
replevin,  in  so  far  as  the  location  of  the 
property  Involved  operates  to  fix  the  Juris- 
diction ;  but,  as  said  above,  the  only  require- 
ment as  to  this  is  that  the  property  replev- 
ied be  located  in  the  county  wherein  the 
suit  is  Instituted.  And  though  the  case  be- 
fore us  is  oue  in  replevin,  since  the  prop- 
erty was  found  In  the  coun^  the  justice  was 
possessed  of  Jurisdiction  over  It.  And  as  de- 
fendant waived  any  lack  of  Jurisdiction  over 
his  person,  we  are  of  the  opinion  that  this 
judgment  is  not  now  open  to  attack  upon 
jurisdictional  grounds. 

What  is  said  by  the  Kansas  City  Court 
of  Appeals  in  Barnes  v.  Plessner,  121  Mo. 
App.  677,  97  S.  W.  626,  that  may  appear  to 
be  contrary  to  the  conclusions  reached  above, 
we  regard  as  so  far  modified  by  the  later 
dedsions  of  that  court  in  Smith  v.  Rock  Co. 
and  Toakum  v.  Davis,  supra,  when  these 
two  cases  are  considered  together,  as  to 
leave  no  actual  conflict  between  the  views 
of  that  court  and  those  expressed  above  on 
the  matter  In  band.  From  the  two  last- 
mentioned  cases  It  appears  that  the  Kansas 
City  Court  of  Appeals  has  held,  on  the  one 
I  hand,  that  the  right  to  question  the  justice's 
Jurisdiction  on  the  ground  that  the  suit  was 
not  begun  in  the  proper  township  is  waived 
by  general  appearance  except  in  those  cases 
where  the  location  of  property  (or  the  place 
of  Injury  to  stock)  of  itself  fixes  the  Juris- 
diction, and,  on  tiie  other  hand,  has  fully 
recognized  ttiat  In  replevin  the  Jurisdiction 
of  a  Justice,  in  so  far  as  it  is  determined 
by  the  locus  of  the  property  involved,  is 
coextensive  with  the  county. 

We  therefore  rule  this  assignment  of  error 
against  appellant. 

[5]  II.  As  to  the  merits,  appellant  con- 
tends that  the  oral  consent  of  Hawkins  to 
the  trade  made  by  Brown  did  not  operate 
to  release  the  mare  from  the  lien  of  Hawk- 
ins' mortgage.  It  is  conceded  that  the  rul- 
ing in  Coffman  v.  Waltom,  50  Mo.  App.  404, 
is  contrary  to  this  contention,  but  it  is  point- 
ed out  that  section  2863,  Rev.  Stat  1009,  was 
subsequently  enaded,  and  it  is  argued  that 
property  may  now  be  released  from  the  lien 
of  a  chattel  mortgage  only  in  one  of  the  ways 
prescribed  by  this  section.    But  we  regard 
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thla  ai^Konfent  as  nnsonnd.  The  statate 
merely  makes  provision  for  releasing  of 
record  chattel  mortgages  that  have  been  sat- 
isfied. A  mortgagee  may  fully  waive  his 
rl^ts  under  a  chattel  mortgage  though  the 
same  remain  nnreleased  of  record.  This 
Hawkins  did  In  the  instant  case  by  consent- 
ing to  the  exchange  of  the  mare  for  the 
negro's  horse.  See  Coffman  r.  Waltom, 
supra ;  Love  t.  Scott.  179  Mo.  App.  861,  166 
S.  W.  850;  7  Cyc.  74;  Jones  on  Oiattel 
Mortgages  (6th  Bd.)  {  456,  and  authorltiea 
cited. 

[I]  III.  It  Is  argued  that  the  judgment 
cannot  stand  for  the  reason  that  the  court 
did  not  spedfleally  find  that  the  mare  had 
been  wrongfully  detained  by  the  appellant. 
The  Judgment  recites  that  the  court  "doth 
find  the  issues  for  the  plaintiff,  and  finds  the 
plaintiff  is  entitled  to  the  possession  of  the 
property  sued  for,  •  •  •  and  assesses 
plaintUTs  damages  for  the  taking  and  de- 
tention of  said  mare  at  the  sum  of  $26."  It 
is  true  that  a  verdict  in  replevin  should  re- 
spond to  the  issue  of  unlawful  detentimi, 
and  not  alone  to  that  of  plaintiff's  right  of 
pos.session.  See  Barnes  v.  Plessner,  137  Mo. 
App.  671,  U9  S.  W.  467 ;  Grant  v.  Stubble- 
field,  138  Mo.  App.  656,  120  S.  W.  647.  How- 
ever, It  is  sufficient  if  the  verdict  is  in  gen- 
eral form,  or  if  the  finding  by  the  court  sit- 
ting as  a  Jury  is,  as  l>ere,  a  finding  of  the 
issues  generally  in  favor  of  plaintiff.  See 
Barnes  v.  Plessner,  137  Ma  App.  loc.  dt 
S74.  119  a  W.  467.  We  regard  th«  flndiag 
and  Judgment  as  sufiBdent 

We  are  of  the  opinion  that  the  Jodgmeot 
should  be  affirmed,  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORXONI,  J, 
concur. 


HOLSOHBACH  v.  HOLSCHBACH. 

(No.  14114.) 

(St.  Lonis  Court  of  Appeals.    MissourL    Nov.  2, 

1915.    Rehearing  Denied  March  28, 1916.) 

1.  DivoECB  <s=»  184(1)  —  Review  —  Consideba- 
TioN  OF  Evidence. 

On  aMteal  in  a  suit  fw  divorce,  the  court 
may  consider  all  the  evidence  offered  as  being 
before  it. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  670;  Dec.  Dig.  €=9lS4(l) ;  Appeal 
and  Error,  Cent.  Dig.  g  664.] 

2.  DivoBCK   «=937(19) — Grounds— Desebtion. 

After  a  divorce  had  been  refused  to  both 
bnsband  and  wife  on  the  ground  that  neither  had 
shown  a  case  of  faithful  demeanor  and  intoler- 
able indignities  within  the  statute,  if  the  wife 
offered  to  return  and  live  with  the  husband  in 
good  faith,  with  the  bona  fide  intention  and  de- 
sire to  restore  amicable  and  prox>er  conjugal  re- 
lations, the  husband,  on  refusal  of  suco  offers, 
placed  himself  in  the  position  of  the  wrongful 
absentee,  bnt  plaintiff's  offers  must  have  been 
made  in  sincerity  to  effect  a  reconciliation,  and 
not  merely  as  a  device  to  keep  the  law  on  her 
side. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  J  127 ;  Dec  Dig.  .^=>37(19).] 


3.  DivoBOB  C^ISSO)— Suit— Weight  or  Evi- 
dence. 

In  a  suit  for  divorce,  evidence  held  snfiS- 
dent  to  sustain  fiadfaigs  that  the  wife,  after  their 
separation,  had  made  bona  fide  offers  to  return 
and  live  with  her  husband,  which  offers  he  had 
refused,  authorizing  a  divorce  to  the  wife. 

(Ed,  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  448;  Dec.  Dig.  <^38(3).] 

Reynolds,  P.  J.,  diwctUg. 

Appeal  from  St  Louis  Circuit  Court;  Irvln 
V.  Barth,  Judge. 
"Not  to  be  officially  published." 
Action  by  Nellie  Holschbach  against  John 
P.  Holschbach.    From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  v.  P.  Schneiderhahn  and  James  C.  Sha- 
ner,  both  of  St  Louis,  foe  appellant  Wm.  F. 
Woerner  and  Emeraon  E.  Schnepp,  both  of 
St  Louis,  for  respondent 

ALLEN,  3.  This  is  a  suit  for  divorce. 
The  parties  were  married  in  November,  1902, 
and  were  finally  separated  in  April,  1907. 
There  had  been  a  prior  eeparation,  continuing 
for  some  six  months,  when  a  suit  for  divorce 
was  filed  by  the  husband,  this  defendant 
The  parties  were  reconciled,  however,  and 
lived  together  until  April,  1907,  when  the 
wife,  this  plaintiff,  left  defendant  and  re- 
turned to  her  mother's  home  taking  her  in- 
fant daughter,  the  only  child  bom  of  the 
marriage,  and  instituted  against  defendant  a 
suit  for  divorce,  alleging  various  indignities 
offered  her  by  defendant  To  that  petition 
defendant  filed  a  cross-bill,  also  based  upon 
indignitlefl.  In  that  suit  tiiere  was  a  decree 
below,  granting  plaintiff  a  divorce  and  dis- 
missing defendant's  cross-bill;  but  upon  de- 
fendant's appeal  to  this  court  it  was  held 
that  neither  party  bad  made  out  a  case  of 
faitliful  demeanor  and  intolerable  indigni- 
ties within  the  intention  of  the  statute,  and 
the  Judgment  of  the  circuit  court  was  re- 
versed, and  both  plalntltrs  petition  and  de- 
fendant's cross-bill  were  dismissed.  See 
Holschbach  v.  Holschbach,  134  Mo.  App.  247, 
114  S.  W.  1036.  The  cause  to  which  we  have 
Just  referred  to  was  tried  in  the  circuit  court 
in  1907  and  was  flnaUy  disposed  of  in  this 
court  on  or  about  December  28,  1908.  The 
parties  have  remained  apart,  plaintiff  resid- 
ing In  her  mother's  home  with  the  child,  and 
the  defendant,  who  is  a  dentist,  living  in 
quarters  in  a  building  belonging  to  his  moth- 
er, in  which  he  also  has  his  office.  The  pres- 
ent suit  was  Instituted  by  the  wife  on  March 
16,  1912,  and  proceeds  upon  the  theory  that 
the  defendant  husband,  on  or  about  Decem- 
ber 29,  1908  (immediately  following  the  flhal 
disposition  of  the  former  case  by  this  court), 
abandcMied  plaintiff  and  absented  himself 
without  reasonable  cause  from  that  time  to 
the  filing  of  the  petition  herein,  a  period  of 
more  than  one  year.  The  petition  alleges  the 
final  separation  In  April,  1907,  the  Institution 
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of  the  former  snlt  by  plaintiff,  and  the  dispo- 
sition thereof  below  and  In  the  appellate 
court,  averring  that  on  learning  of  the  final 
decision  of  this  court  therein,  plaintiff— 
"adjusted  herself  thereto  and  did,  on  or  aboat 
December  29,  1008,  and  again  thereafter  on  or 
about  April  9,  1909,  eame^ly  request  defendant 
to  again  IWe  with  hex  in  the  manner  meet  and 
proper  between  husband  and  wife ;  that  she  has 
at  all  times  been  ready  and  willing  so  to  do,  but 
defendant  did  refuse  his  assent  to  such  proposi- 
tion, and  to  every  other  proposition  to  live  with 
plaintiff  as  a  husband,  but  on  the  contrary,  he 
refused  to  live  with  her  as  hnsband  and  wife  and 
has  since  continued  so  to  refuse,  and  has  con- 
tinuously, from  the  said  two  last-mentioned 
dates,  absented  himself  without  reasonable  cause, 
and  declined  to  receive  the  plaintiff  as  his  wife 
or  in  any  way  treat  her  as  such,  and  during  all 
said  time  deserted  and  abandoned  the  plaintiff 
without  reasonable  cause." 

The  petition  also  sets  up  as  indignities  that 
defendant  refused  to  lire  with  plaintiff  for 
a  period  of  several  years  prior  to  the  insti- 
tution of  the  suit,  and  failed  and  refused, 
during  said  time,  to  furnish  plaintiff  any 
support  and  maintenance.  Defendant's  cross- 
bill, alleging  the  institution  of  the  first  di- 
vorce suit  by  this  defendant,  the  dismissal 
thereof  upon  plaintiff's  promise  to  live  with 
defendant  and  treat  him  with  kindness  and 
affection,  avers  that  thereafter,  on  April  16, 
1907,  plaintiff  without  canse,  abandoned  de- 
fendant and  thereafter  absented  herself  with- 
out reasonable  cause  up  to  the  time  of  the 
filing  of  the  cross-bill.  Matters  are  also  al- 
leged as  Indignities  offered  to  defendant  by 
plaintiff;  that  plaintiff  refused  to  perform 
her  marital  duties;  that  she  abandoned  de- 
fendant in  April,  1907 ;  and  that  plaintiff,  at 
no  time  since  the  rendition  of  the  final  decree 
in  her  former  suit,  expressed  or  offered  to 
defendant  any  sorrow  or  r^ret  because  of 
her  alleged  misconduct.  The  decree  below 
was  for  plaintiff,  and  defendant  appeals. 

Plaintiff  testified  that  immediately  upon 
learning  of  the  final  action  of  this  court  in 
her  former  suit  (Holschbach  v.  Holschbach, 
supra)  L  e.,  about  December  29, 1908,  through 
the  attorney  then  representing  her  she  made 
offer  to  defendant  to  agtdn  live  with  him  as 
Ids  wife.  But  she  later  admitted  that  she 
did  not  know  whether  such  offer  was  ever 
communicated  to  defendant  Her  former 
counsel  did  not  testify;  and  the  defendant 
testifies  positively  that  be  never  received 
any  such  communication.  The  first  communi- 
cation shown  to  have  passed  between  the  par- 
ties subsequent  to  the  decision  of  this  court 
in  the  former  case  is  a  letter  written  by  de- 
fendant's counsel  of  date  April  1,  1909,  rel- 
ative to  the  custody  of  the  child.  The  custo- 
dy thereof  had  been  granted  to  the  mother  by 
the  divorce  decree  in  the  circuit  court,  with 
the  right  of  defendant  to  have  the  child  on 
certain  days.  Upon  the  reversal  of  this  de- 
cree the  child  continued  In  plaintiff's  cus- 
tody, and  the  latter,  it  seems,  refused  to  per- 
mit the  defendant  to  have  access  to  it.  This 
letter  demanded  of  plaintiff  that  an  arrange- 
ment be  made,  whereby  defendant  could  have 


possession  of  the  child  every  alternate  week, 
adding  that  if  the  proposition  was  not  accept 
ed  by  plaintiff  within  a  given  time,  proceed- 
ings in  court  would  follow.  Plaintiff  made 
no  direct  reply  to  this  letter,  but  on  April 
9,  1909,  sent  to  defendant  the  following  let- 
ter, typewritten  upon  stationery  of  her  coun- 
sel, viz.: 

"Dr.  J.  P.  Holschbach.  Dear  Sir:  I  hereby 
renew  the  offer  heretofore  made  through  my 
attorney,  to  retam  with  onr  daughter  Viola  to 
live  with  yon,  if  yon  will  provide  a  suitable  home 
for  us,  according  to  your  means  and  station  in 
Ufe.  If  you  persist  in  your  refusal  to  live  with 
me  I  shall  expect  yon  to  provide  for  the  support 
of  the  child  and  myself. 

"Respectfully,  [Signed]    NeUie  Holachbadu" 

To  this  letter  defendant  did  not  reply,  but 
soon  Institued  a  habeas  corpus  proceeding  to 
obtain  the  custody  of  the  child.  This  pro- 
ceeding came  before  Hon.  Geo.  O.  Hitchcock, 
Circuit  Judge,  shortly  thereafter,  the  ens- 
tody  being  awarded  to  plaintiff,  with  the 
right  of  defendant  to  have  the  dilld  at  oer- 
tain  times.  During  the  pendent^  of  this  pro- 
ceeding Judge  Hitchcock  made  an  effort  to 
effect  a  reconciliation  between  the  parties, 
and  he  testified  in  this  case  as  plaintifTs 
witness.  The  evidence  shows  that  while  the 
habeas  corpus  proceeding  was  pending,  plain- 
tiff stated  to  Judge  Hitchcock  that  she  was 
willing  to  return  to  and  lire  with  defendant, 
and  that,  after  talking  with  plaintiff.  Judge 
Hitchcock  conversed  with  defendant  over  the 
telephone,  and  also  sent  for  defendant,  who 
came  and  discussed  the  matter  with  him. 
Plaintiff  was  with  Judge  Hitchcodc  when  he 
telephoned  to  defendant,  and  waited  in  an 
adjoining  room  when  defendant  came  to 
Judge  Hitchcock's  Chambers.  The  evidence 
is  that  Judge  Hitchcock  told  defendant  of 
the  plaintiff's  expressed  willingness  to  return 
to  him  and  live  with  him,  and  urged  defend- 
ant to  take  steps  to  effect  a  reconcUiatlon, 
but  that  defendant  refused  to  consider  the 
matter  at  aU,  and,  upon  the  occasion  of  hla 
visit  to  Judge  Hitchcock's  chambers,  refused 
to  see  his  wife,  and  made  his  exit  through  a 
doorway  leading  into  the  courtroom  in  order 
to  avoid  meeting  her.  And  it  appears  that 
Judge  Hitchcock  made  an  effort  to  prevail 
upon  defendant  to  take  plaintiff  riding  with 
him,  in  order  that  the  parties  might  have  an 
opportunity  to  adjust  their  differences,  but 
that  defendant  refused. 

Judge  Hitchcock  was  asked  on  cross-exam- 
ination if  he  did  not  recall  that  defendant 
had  exhibited  to  him  plaintiff's  letter  of  April 
9,  1909,  as  proof  that  plaintiff's  offers  to  re- 
turn were  not  made  in  good  faith.  His  an- 
swer was: 

"No ;  but  I  think  that  was  the  Impression  that 
the  conversation  that  I  had  with  him  left.  Q, 
That  be  didn't  believe  it  to  be  in  good  faith?  A. 
Yes ;  something  like  that ;  or,  in  other  words, 
my  recollection  is  that  the  Impression  was  made 
that  he  had  tried  it  so  many  tunes,  or  something 
of  that  kind,  and  be  wouldn't  do  It  again." 

He  said  that  he  did  not  recall  that  the  let- 
ter was  exhibited  to  him,  bat  that  this  may 
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have  been  done.  Defendant,  In  hla  testimo- 
ny, admits  that  Jndge  Hitchcock  sought  to 
effect  a  reconciliation,  and  commnnlcated  to 
defendant  plalntUTs  expressed  wiUlngness  to 
return  and  live  with  him,  and  that  he  re- 
fused to  consider  snch  offers.  He  testifies 
that  he  told  Judge  Hitchcock  that  he  could 
not  lire  with  plaintiff;  that  she  had  per- 
sistently refused  to  perform  her  marital  dn- 
Ues;  that  she  "fooled"  him  "Into  taking  her 
back  the  last  time" ;  and  that  be  could  not 
again  take  her  bade  "tinder  those  condl- 
aonsL" 

Touching  defendant's  attitude  toward  his 
wife  after  the  separation  we  quote  a  portion 
of  his  testimony  on  cross-examination,  as  fol- 
lows: 

"Q.  Well,  you  never  offered,  In  any  way, 
diape^  form,  or  manner,  to  take  her  bade,  did 
you?  A.  No  sir.  Q.  Xon  never  made  any  ad- 
vances toward  her?  A.  No,  sir.  Q.  What  ad- 
vances she  made  to  yon,  you  repudiated,  didn't 
you?  A.  Yea,  sir.  Q.  The  reason  why  you  re- 
inidiated  them  was  because  you  didn't  want  to 
live  with  her?  A.  Not  after  I  had  lost  respect 
for  her;  no.  Q.  Well,  you  have  no  respect  for 
her,  then,  have  you ;  have  no  love  for  her,  llave 
yoo?    A.  Not  after  she  broke  up  the  home ;  no." 

In  1910  certain  letters  passed  between  the 
parties,  but  they  have  no  material  bearing 
upon  the  issuea  Some  were  occasioned  by 
the  child's  Ulnesa,  and  others  pertained  to 
her  education.  Defendant  has  contributed 
nothing  to  plaintiff's  sumwrt  and  mainte- 
nance since  the  separation  In  1007.  By  the 
decree  In  the  habeas  corpus  proceeding,  as 
a  condition  to  the  right  to  have  the  custody 
of  the  littie  girl  at  certain  times,  he  was  re- 
quired to  pay,  and  did  thereafter  pay,  $10 
per  month  for  her  maintenance.  On  Jan- 
naiy  10,  1912,  plalntift  wrote  defendant  a 
letter  In  which,  after  referring  to  the  offer 
made  by  her  letter  of  April  9, 1907,  she  stat- 
ed that  she  had  since  been  compelled  to 
"impose  upon"  ber  mother  and  brother  for 
the  support  of  herself  and  the  child,  $10 
per  month  being  Inadequate  for  the  letter's 
maintenance,  and  requested  defendant  to  pay 
a  reasonable  sum  to  her  mother  or  brother 
by  way  of  reimbnrsement  for  such  expendi- 
tures, and  further  requested  defendant  to 
furnish  her  with  soffldent  funds  "to  sup- 
ply the  necessaries  of  life"  If  defendant  per- 
sisted in  living  apart  from  her,  concluding 
with  a  request  that  defendant  send  not  less 
than  160  per  month  In  the  future. 

(11  The  alleged  Indignities  upon  which  the 
petition  and  cross-bill  respectively  were  bas- 
ed in  plaintiff's  former  suit  will  apiHiar  by 
reference  to  the  opinion  of  this  court  there- 
hi,  snpra,  and  It  la  unnecessary  to  rehearse 
them  here.  Defendant,  however,  sought  in 
this  acti(Hi  to  Introduce  evidence  relative  to 
his  wife's  conduct  prior  to  the  separation  in 
April,  1907,  though  the  same  matters  were 
involved  In  the  former  case,  upon  the  the- 
ory that  this  could  be  shown  in  defense  as 
affording  reasonable  cause  for  bis  subse- 
qnent  refusal  to  accept  her  offers  to  return. 
The  exclnslini  Off  this  testimony  is  assigned 


as  error.  Appellant's  posttton  Is  that,  though 
the  judgment  In  the  former  case  may  be  res 
adjndicata  as  to  defendant's  right  to  a  di- 
vorce upon  the  ground  of  IndignlUee  alleged 
In  the  cross-bill  in  that  suit,  nevertheless 
this  did  not  prevent  defendant  from  showing 
misconduct  on  the  part  of  the  plalntUf  prior 
to  the  separation.  In  order  to  exonerate  him- 
self from  having  refused,  without  good  cause, 
to  live  with  plaintiff,  such  alleged  refusal 
being  the  basis  of  the  diarge  of  desertion 
upon  whlc^  plaintilTs  petition  is  based.  We 
have  examined  very  carefully  the  questions 
propounded  by  defendant's  counsel  to  which 
objections  were  sustained.  Some  of  the  tes- 
timony thus  sought  to  be  elicited  was  in- 
competent upon  other  grounds,  as  being  hear- 
say or  privileged  communications,  and  ap- 
propriate objections  were  interposed  thereta 
As  to  the  testimony  excluded  upon  the 
ground  that  defendant  was  pre«2Inded  from 
showing  plalntUTs  conduct  prior  to  the  final 
separation,  because  of  the  former  adjudica- 
tion, we  deem  it  unnecessary  to  pass  upon 
the  question  of  res  adjudlcata  thus  raised. 
For  our  purposes  we  may  consider  all  of 
the  testimony  sought  to  be  elldted  as  in 
evidence.  Plaintiff  again  denied  the  charges 
in  question,  as  she  did  in  the  former  case. 
Defendant's  counsel  was  permitted  to  cross- 
examine  her  along  these  lines.  Though 
objections  were  sustained  to  some  questions 
asked  her,  it  was  not  until  she  had  had  op- 
portunity to  deny  the  alleged  acts  of  mis- 
conduct relied  uiton  by  defendant  to  support 
his  defense.  As  in  an  equity  case,  we  may 
here  consider  all  of  this  evldaice  as  being 
before  us,  and  take  the  case  in  the  light  of 
all  thereof.  The  testimony  relative  to  the 
prior  alleged  misconduct  of  plalntifl,  If  ad- 
missible, could  have  but  littie  weight  under 
the  circumstances,  tn  view  of  the  fact  that 
it  was  foUBd  tn  plaintiff's  prior  suit  that 
both  parties  were  at  fault ;  that  neither  had 
made  out  a  case  of  Intolerable  indignities, 
and  that  ndther  was  the  Innocent  and  in- 
jured party. 

[2, 3]  Under  the  drcomstances  we  are 
chiefly  concerned  with  the  conduct  and  at- 
titude of  the  parties  toward  each  other  sub- 
sequent to  the  final  judgment  of  this  court 
in  the  former  case.  If  plaintiff's  subsequent 
offers  to  return  and  live  with  defendant  ap- 
pear to  have  been  made  in  good  faith,  with 
the  bona  fide  intention  and  desire  to  restore 
amicable  and  proper  conjugal  relations,  then 
by  the  refusal  to  entertain  such  offers  de- 
fendant, we  think,  placed  himself  in  the  posi- 
tion of  the  wrongful  absentee.  And  by  per- 
sisting in  such  refusal  for  a  period  of  one 
year,  defendant  may  properly  be  held  to 
have  absented  himself  without  reasonable 
cause  for  the  space  of  one  year  within  the 
meaning  of  our  statute.  See  Creasey  v. 
Creascy,  168  Mo.  App.  68, 151  S.  W.  219 ;  Louis 
V.  Louis,  134  Mo.  App.  566,  114  S.  W.  1150. 
But  plaintiff's  offers  must  have  been  made 
in  sincerity,  with  the  bona  fide  purpose  of 
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effecting  a  recondllation,  and  not  merely  aa 
a  device  to  keep  tbe  law  on  her  side  and  to 
.defeat  defendant  la  subsequent  litigation. 
See  Creasey  t.  Creasey,  supra,  168  Mo.  App. 
loc  dt  89,  151  S.  W.  219;  Messenger  v. 
Messenger,  66  Mo.  329.  And  the  crucial  gnes- 
tion  before  us  Is  whether  plaintiff's  advances 
to  defendant,  subsequent  to  the  final  Judg- 
ment in  the  former  case,  are  of  the  requisite 
character  aforesaid. 

Had  we  nothing  but  plaintiff's  letter  of 
April  9,  1907,  as  an  offer  on  her  part  to  re- 
turn to  the  defendant  to  Uve  with  him  as 
his  wife,  we  would  perhaps  be  bound  to  pro- 
nounce the  offer  insufficient  to  support  plain- 
tiff's action.  The  letter  Is  a  cold,  typewrit- 
ten, formal  communication,  prepared  In  the 
offices  of  plaintiff's  counsel.  It  expresses 
nothing  of  sorrow  or  regret  for  the  past,  nor 
a  word  of  affection.  Moreover,  it  is  an  of- 
fer to  return  to  defendant  upon  condition 
that  he  provide  a  suitable  home  for  her  and 
her  child,  according  to  defendant's  means. 
While  the  condition  thus  attached  may  ex- 
press nothing  more  than  the  defendant's  le- 
gal duty,  It  Is  signiflcant  as  harl^ing  baclc 
to  what  (as  plaintiff  admitted  on  cross-ex- 
amination) was  one  of  the  main  causes  of 
the  original  disagreement  between  the  par- 
ties, viz.,  plaintiff's  objection  to  living  in  the 
Butger  street  flat.  She  stated  further,  on 
cross-examination,  that  tills  was  tbe  reason 
why  she  pdt  that  clause  in  the  letter  repeat- 
ing that  tbe  premises  In  which  she  formerly 
lived  were  unsanitary,  though,  as  will  appear 
by  reference  to  the  opinion  in  the  former 
case,  this  was  not  established.  However, 
in  this  connection  the  strained  relations  of 
the  parties,  who  were  then  dealing  with  each 
other  through  counsel,  should  be  borne  in 
mind,  and  plaintiff  appears  to  have  been  un- 
der tbe  impression  that  her  counsel  had  pre- 
viously communicated  an  offer  to  defendant 
whidi  he  had  not  accepted. 

When  tbe  evid^ice  as  a  whole  is  considered 
It  aroears  to  be  sufficient  to  justify  a  de- 
cree in  plaintiff's  favor.  At  the  time  of  the 
pendency  of  the  habeas  corpus  proceeding, 
plaintiff  seems  to  have  shown  a  genuine  de- 
sire to  effect  a  reconciliation.  She  not  <mly 
expressed  to  Judge  Hitchcock  a  wllUngness 
to  return  to  the  defendant  and  live  with  him, 
bat  was  at  hand  when  this  was  communicat- 
ed to  defendant,  waiting  for  his  response. 
The  presumption  is  that  such  offers  were 
bona  fide,  plaintiff  expecting  to  perform  tbe 


marital  obligations  on  bc^r  part  if  a  recon- 
ciliation were  effected,  in  the  abs^ioe  of  any- 
thing indicating  the  contrary.  Defendant, 
however,  without  any  inquiry  as  to  plaintifTa 
good  faith  in  the  premises,  refused  to  con- 
sider any  proposition  looking  to  a  reooncilia- 
tion.  He  says  that  he  could  not  live  wltb 
plaintiff  "under  those  conditions."  But  there 
Is  no  evidence  that  any  conditions  were  at- 
tached to  the  offers  by  plaintiff  throat 
Judge  Hitchcock.  Defendant  was  not  justi- 
fied in  assuming,  without  more,  that  plain- 
tiff Intended  to  pursue  the  same  coarse  of 
conduct  that  she  had  In  the  past;  and  this 
court  found  that  defendant  had  been  like- 
wise at  fault.  Had  defendant  taken  any 
steps  to  ascertain  the  sincerity  of  plaintiff 
in  the  premises,  quite  a  different  situation 
might  have  been  presented;  but  he  refused 
to  even  consider  a  reooncUlation,  refused  to 
see  his  wife,  and  took  special  precautions  to 
avoid  meeting  her.  By  this  conduct  defend- 
ant put  himself  in  the  attitude  of  refusing  to 
resume  conjugal  relations  with  plaintiff  upon 
her  offer  so  to  do.  Under  the  circumstances 
we  cannot  denounce  this  offer  as  not  being 
bona  fide;  and  we  think  that  defendant's 
attitude,  appearing  from  this  and  from  his 
own  admissions  on  cross-examination,  con- 
tinuing as  it  did  for  more  than  the  statutory 
period,  made  him  liable  to  the  charge  of  de- 
sertion laid  in  the  petition,  as  the  learned 
trial  judge  found. 

In  respect  to  tbe  custody  of  the  daagbter, 
and  the  award  of  alimony,  the  decree  should 
not  be  disturbed. 

Tbe  Judgment  oC  the  circuit  court  will  ac- 
cordingly be  affirmed.    It  is  so  ordered. 

NOBTONI,  J.,  concurs. 

B£n:NOIJ}S,  P.  J.  (dissenting).  I  cannot 
concur  in  the  result  reached  by  my  learned 
associates.  All  that  defendant  had  directly 
from  the  plaintiff  was  the  letter  set  out  in 
this  opinion.  He  undoubtedly  had  that  in 
mind  when  he  talked  with  Judge  Hitchcock. 
That  was  a  cold,  businesslike  letter,  imposing 
terms  that  a  wife  has  no  right  to  Impose. 
Nor  do  I  think,  under  tbe  facts,  the  plaintiff 
should  have  any  allmcny.  She,  while  main- 
taining the  daughter  during  minority,  Is  pos- 
sibly entitled  to  an  allowance  for  that  if  the 
husband  refuses  any.  She  should  have  no 
more  than  that  and  nothing  by  way  of  ali- 
mony. 
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MABSHAIli  ▼.  UNITED  RTS.  OO,  OF 

ST.  LOUIS.     (No.  14164.) 

(St  Lonia  Court  of  Appeals.    Missonri.     Dee. 

7, 1916.    Refaearing  Denied  March  28, 1916.) 

1.  NiOLIBKNCE   ^=>46  —  DaNGEBCDS    CoNDI- 

TioH  or  PBuasBS— Umquabdkd  BIiBTATOR 

Sbaitb. 
The  leaving  of  the  entrance  of  an  elevator 
■haft  in  defendant's  building  exposed  and  nn- 
goarded  at  a  time  when  the  devator  was  not  at 
tliat  floor  and  the  building  was  rather  dark,  es- 
pedall;  the  elevator  shaft,  was  a  negligent  act 
sufficient  to  cast  liability  upon  defendant  for 
injuries  thereby  proximately  caused  to  any  one 
to  whom  defendant  owed  any  duty  in  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
CeflL  Dig.  I  60;    Dec  Dig.  <S=345.] 

2.  IrUsTXB  AND  Servant  <s=>256(2)— Actions 

FOB  INJTJBIES — CONSTBUCTION    OF    PETITIDN. 

In  an  action  for  injuries  to  a  schoolboy  em- 

S toyed  by  defendant  during  certain  hour*  of  the 
ay,  caused  by  jumping  into  an  elevator  shaft 
under  the  belief  that  the  elevator  was  at  the 
level  of  a  driveway  about  14  inches  below  the 
level  of  the  floor,  a  count  in  the  petition  al- 
leged that  ^laintiCc  was  in  the  building  pursuant 
to  the  invitation  and  direction  of  defendant, 
and  that  while  so  in  the  building  defendant  neg- 
ligently and  carelessly  permitted  the  shaft  to  be 
ooen,  exposed,  and  unguarded  so  as  to  endanger 
plaintifE  and  other  pers<»s  lawfully  in  the  buDd- 
ing,  and  that  as  a  result  of  such  negligence 
plaintiff  fell  into  the  shaft  and  was  injured. 
UM,  that  the  cause  of  action  pleaded  did  not 
proceed  upon  the  theory  that  defraidant  was 
Degligent  in  respect  to  furnishing  plaintiff  a 
safe  place  to  work  or  a  safe  means  of  egress 
from  the  bnilding. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  810;  Dec.  Dig.  «=> 
256(2).] 

3.  Masiss  aicd  Sebvant  <S=>88(7)— Liabiutt 
FOB  Injubus— Exibtbrce  of  Rexation. 

Where  a  boy  employed  by  defendant  during 
certain  boora  of  the  day  had  not  left  defendant's 
bnilding  when  injured,  but  was  still  upon  the 
very  floor  upon  which  he  performed  his  chief 
duties,  and  had  not  lingered  or  loitered,  the  re- 
latimi  of  master  and  servant  was  not  entirely 
suspended  though  he  was  about  to  leave  the 
building. 

[Ed.  Note.— F(»  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  150 ;  Dec.  Dig.  <S=»88(7).] 

4.  Masteb  awd  Sebvant  «=»88(7)— Liabilitt 
FOB  lN,rxrBixs— TnoB  and  Place  of  Aooi- 

DCKT. 

A  master's  duty  to  a  servant  is  not  necea- 
sarilv  confined  to  the  precise  period  during 
vhicn  services  are  actively  rendered  nor  re- 
stricted to  the  identical  place  of  the  labor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Coat.  Dig.  §  160 ;  Dec.  Dig.  «=>88(7).] 

5.  Masibb  and  Sbbvamt  «sa284<S)— Actions 

FOB  INXDBIXS— QCEBTIONS   FOB   JUBT. 

In  an  action  for  injuries  to  a  boy  employed 
by  a  street  railway  company  during  certain 
hoars  of  the  day,  whose  main  duties  were  to 
collect  and  assort  transfers  and  who  was  in- 
jured when  he  was  about  to  leave  the  building 
iot  the  day  by  jumping  into  an  elevator  shaft 
ander  the  belief  that  the  elevator  was  level  with 
a  driveway  about  14  inches  below,  for  the  pur- 
pose of  assisting  in  opening  a  door  leading  to 
the  driveway  evidence  held  to  make  a  question 
for  the  jury  as  to  whether  his  act  in  going  into 
the  shaft  to  assdat  his  immediate  superior  was 
within  the  scope  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Smant,  Cent.  Dig.  i  1006;    Dec.   Dig.   <g=> 


6.  TBIAL  l^B>166(2)— DElItTBBEB  TO  BVIDENOTS— 
OONSIDEBATION. 

Evidence  on  demurrer  thereto  must  be  view- 
ed in  the  light  moat  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  365 ;   Dec.  Dig.  <&=»15<5(2).] 

7.  Masteb  and  Servant  «=»8&(1)— Actions 
FOB  Injuries — "Scope  of  Employment." 

The  "scope"  of  an  employe's  duties  was  to 
be  determined  by  what  he  was  employed  to  per- 
form and  what,  with  the  knowledge  and  approv- 
al of  his  employer,  he  actually  did  perform  while 
engaged  in  the  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  153;   Dec.  Dig.  €=>89(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Scope  of  Employment.! 

8.  Masteb  and  Sebvant  «=»89(4)— Actions 
FOB  Injuries— Scope  of  Emploiment. 

If  a  boy  employed  by  a  street  railway  com- 
pany to  coUect  and  assort  transfers  and  do 
whatever  he  was  told  to  do  had  been  accustomed 
from  time  to  time  to  assist  in  raising  a  door 
leading  to  a  driveway  with  the  knowledge  and 
approval  of  his  superiors,  and  if  this  fell  within 
the  general  scope  of  the  duties  performed  by  him 
from  time  to  time  and  the  circumstances  were 
such  as  to  make  it  appear  to  him  that  the  act 
of  assisting  in  opening  the  door  was  reasonably 
to  be  expected  of  him  as  an  employ^,  his  act  in 
going  to  the  assistance  of  his  immediate  supe- 
rior without  being  specifically  told  to  do  so  was 
not  whoUy  beyond  the  scope  of  his  employment 
so  as  to  jplace  him  in  the  position  of  a.  mere 
stranger  intermeddling  in  that  with  which  he 
had  no  concern. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 156 ;  Dec  Dig.  <8=38»(4).J 

9.  Neoliqence  €=a32(2)— Inability  fob  In- 
JUBiEs  TO  Invitees. 

A  boy  employed  by  a  street  railway  com- 
pany during  certain  hours  of  the  day  to  coUect 
and  assort  transfws  and  do  whatever  he  was 
told  to  do  saw  his  immediate  superior  opening  a 
door  leading  from  an  devator  shaft  to  a  drive- 
way as  he  was  about  to  leave  die  building  for 
the  day  and  Jumped  into  the  shaft,  bdieving  the 
elevator  was  there,  to  assist  in  opening  the 
door.  Held  that,  even  though  this  was  not  with- 
in the  scope  of  his  duties,  he  was  not  a  mere 
intruder  or  bare  licensee  and  was  entitled  to 
such  protection  as  would  be  due  an  Invitee. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f  48 ;   Dec  Dig.  <S=>82(2).] 

10.  Nequqence  «=»136(26)  —  Contbibutory 
Neolioknci:— Questions  fob  Jury. 

A  person  suing  for  injuries  is  not  to  be 
held  guuty  of  negligence  as  a  conclusion  of  law. 
unless  the  evidence  leaves  no  room  for  reason- 
able minds  to  entertain  different  opinions  with 
regard  thereto,  and,  unless  it  conclusively  ap- 
pears that  the  injuries  resulted  from  his  own 
negligence,  the  effect  of  his  conduct  is  a  matter 
for  the  consideration  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Neglieence, 
Cent.  Dig.  §§  333,  334 ;   Dec.  Dig.  «=3l36(26).I 

11.  Masteb  and  Servant  €=»280(9)— Actions 
fob  Injuries— Questions  fob  Juby— Con- 
tbibutoby  Neolioence. 

Plaintiff,  a  boy  15  years  old,  employed  in 
street  railway  offices  to  collect  and  assort  trans- 
fers and  help  generally  around  the  place,  was 
injured  by  jumping  into  an  elevator  shaft,  be- 
lieving that  the  elevator  was  at  the  level  of  a 
driveway  about  14  inches  below  the  level  of  the 
floor,  to  assist  his  immediate  superior  in  open- 
ing a  door  leading  to  the  driveway.  The  build- 
ing was  dark,  especially  the  elevator  shaft,  and 
he  was  unable  to  see  whether  or  not  the  elevator 
was  there.  It  was  customary  for  the  elevator 
to  be  at  the  level  of  the  driveway  whenever  the 
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doors  to  the  elevator  shaft  were  open,  or  at 
least  when  both  the  doors  at  the  office  floor  and 
the  door  leading  to  the  driveway  were  open. 
Beld,  that  he  was  not  negligent  as  a  matter  of 
law. 

lEd.  Note. — ^For  other  cages,  see  Master  and 
Servant,  Cent  Dig.  §§  1098,  1099;  Dec.  Dig. 
«=»289(9).] 

12.  Neolioerob    $=385(2)   —   Cowtkibtjtobt 
Neglioencb— Children. 

The  conduct  ot  a  boy  15  years  old  was  not 
to  be  measured  by  that  of  the  ordinarily  prudent 
man  of  mature  years  as  a  standard,  and  his  age 
wa8_  to  be  reckoned  with  as  a  factor  in  deter- 
mining whether  he  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  123 ;  Dec.  Dig.  <S=>85(2).] 

13.  Negligencb  <&=»141(10)  —  Instbbotionb— 

CONTBIBUTOET  NbGUOENCE — CHILDREN. 

In  an  action  for  injuries  to  a  boy  15  years 
old,  the  court  charged  that,  in  determining 
whether  the  injuries  were  caused  by  plaintiff's 
own  negligence  and  cardessness,  the  jury  might 
consider  his  age  and  capacity,  and  that  a  cMld 
was  required  to  exercise  care  and  caution  for 
his  own  safety,  but  only  such  care  and  caution 
as  was  usually  exercised  by  ordinary  children  of 
the  same  age  and  capacity.  Held,  that  this  was 
not  erroneous,  as  plaintiff  was  entitled  to  an 
instruction  of  this  character,  and  the  instruction 
was  good,  at  least  in  its  general  scope. 

lEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  393;   Dec.  Dig.  <S=5>141(10).] 

Beynolds,  P.  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
Rhodes  B.  Gave,  Judge. 
"Not  to  be  offlelally  published." 
Action  by  Lisle  BYancls  Marshall,  by  Frank 
B.  Marshall,  bis  next  friend,  against  the 
United  Bailways  .Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfDrmed. 

Boyle  &  Priest  and  G.  T.  Priest,  all  of  St 

Louis,  for  appellant  Jones,  Hocker,  Hawes 
&  Angert,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  sustained  by  plaintiff,  a  minor,  by 
reason  of  falling  into  an  elevator  shaft  main- 
tained by  defendant  in  an  office  building  oc- 
cupied by  It  in  the  dty  of  St  Louis.  There 
was  a  verdict  and  Judgment  for  plaintiff  In 
the  sum  of  $2,000,  and  the  case  Is  here  on 
defendant's  appeal. 

Plaintiff,  a  young  man  about  15  years  of 
age  at  the  time  of  his  injury,  and  who  was 
attending  school,  was  employed  by  defendant 
for  certain  hours  during  the  day,  and  on 
Saturdays  and  during  vacation  periods.  His 
duties  In  the  main  were  to  collect  and  assort 
certain  transfer  slips,  or  "transfers,"  though 
the  evidence  Is  that  plaintiff  from  time  to 
time  rendered  other 'services  about  the  build- 
ing. 

It  appears  that  tbe  building,  situated  at 
Park  and  Vandeventer  avenues.  In  the  dty 
of  St  Louis,  Is  several  stories  In  height ;  and 
that  In  the  rear  portion  thereof  defendant 
maintained  a  freight  elevator.  Upon  the  first 
floor,  or  "office  floor,"  the  elevator  shaft  was 
guarded  by  two  iron  doors.    That  Is  to  say. 


the  opening  leading  to  the  elevator  from  this 
floor,  about  4i^  feet  In  width,  was  provided 
with  two  narrow  Iron  doors  which  swung 
outward  upon  hinges.  It  appears  that  Inside 
of  these  doors  there  was  a  small  wooden  gate 
at  the  left  as  one  approached  the  elevator 
entrance,  which,  when  closed,  extended  half- 
way across  the  opening,  leaving  one-halt 
thereof  unguarded  when  the  Iron  doors  were 
open.  The  elevator  shaft  connected  directly 
with  a  driveway  In  the  rear  of  the  building 
leading  to  an  alley.  The  level  of  this  drive- 
way was  about  14  Incbes  below  the  level  of 
the  otEice  floor,  and  at  the  entrance  to  the 
elevator  shaft  from  the  driveway  was  a  large 
sliding  door,  which  was  operated  by  sliding 
It  upward  or  downward  by  means  of  two 
large  handles  attached  thereto. 

On  the  morning  of  April  6,  1911,  shortly 
before  8  o'clock,  plaintiff,  who  had  completed 
his  regular  work  of  collecting  and  assorting 
transfers,  was  upon  tbe  first  floor  of  the 
building  a  short  distance  from  the  elevator, 
being  about  to  leave  the  building  to  go  to 
school.  The  evidence  is  that  It  was  then 
rather  dark  In  this  portion  of  the  building, 
and  particularly  In  tbe  elevator  shaft  The 
elevator  was  not  In  fact  at  or  about  this  land- 
ing, but  was  somewhere  In  the  upper  part 
of  the  building.  One  Williams,  who  at  the 
time  was  plaintiff's  immiediate  superior,  had 
opened  the  iron  doors  leading  from  the  office 
floor  to  the  elevator  shaft  and  was  within  the 
shaft,  supporting  blmself.  In  part  at  least, 
upon  a  ledge  at  one  side  of  the  shaft  and 
was  endeavoring  to  raise  the  sliding  door 
opening  upon  the  driveway.  It  appears  that 
when  plaintiff  came  within  about  10  feet  of 
the  elevator  shaft  he  saw  that  the  Iron  doors, 
L  e.,  the  swinging  doors  at  the  elevator  en- 
trance from  the  office  floor,  were  open  and 
that  Williams  was  within  attempting  to  raise 
the  outer  sliding  door.  Assuming,  because 
of  the  open  doors  and  the  presence  of 
Williams  In  the  shaft,  that  the  elevator 
was  at  the  level  of  the  driveway  entrance  at 
the  rear,  1.  e.,  about  14  Inches  below  the  level 
of  tbe  floor  upon  whldi  plaintiff  then  was, 
plaintiff  entered  the  elevator  shaft  to  assist 
WUllams  In  raising  the  outer  door,  and  fell 
to  the  bottom  of  the  shaft  In  the  basement 
below  and  was  injured. 

Plaintiff  testified  that,  when  the  doors  to 
the  elevator  shaft  were  open,  the  elevator 
was  always  at  the  level  of  the  driveway. 
That  the  doors  were  not,  In  the  usual  course 
of  things,  opened  unless  the  elevator  was 
at  this  landing,  appears  from  repeated  state- 
ments ot  plaintiff  on  the  witness  stand.  It 
seems  that  for  ventilation.  If  not  for  other 
purposes,  the  swinging  Iron  doors  within  and 
tbe  outer  sliding  door  as  well  would  frequent- 
ly be  left  open,  but  only  when  the  elevator 
was  standing  at  the  level  of  the  driveway. 
Plaintiff  testified  that,  upon  the  occasion  here 
In  question,  he  saw  the  elevator  doors  at  the 
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office  floor  open,  looked  Into  the  elevator 
shaft,  and  saw  Williams  therein,  tbe  latter 
being  visible  because  of  a  wUte  sblrt  which 
he  wore;  and,  after  hesitating  a  moment,  en- 
tered the  shaft  to  assist  in  raistng  the  onter 
door.  He  says  that  by  looking  he  coald  not 
ascertain  whether  or  not  the  floor  of  ttie  ele- 
vator was  in  fact  at  the  level  of  the  drive- 
way. Be  "jumped"  Into  the  shaft,  1.  e.,  he 
sprang  from  the  edge  of  the  office  floor  ex- 
pecting to  alight  upon  the  elevator  floor  at 
the  level  at  the  driveway,  about  14  indies 
below. 

It  is  conceded  that  Williams  bad  not 
called  for  assistance,  and  that  he  did  not 
know  that  plaintiff  was  attempting  to  come 
to  his  assistance  until  he  saw  plaintiff  fall. 

Some  special  phases  of  the  testimony  will 
receive  attention  in  the  course  of  the  opinion. 

The  petition  is  in  two  counts.  The  first 
count  avers  that,  "under  the  statute  in  such 
cases  made  and  provided,"  It  was  the  duty 
of  defendant  to  liave  the  opening  to  the  ele; 
vator  shaft  protected  "by  good  and  sufficient 
trapdoors,  self-closing  hatches,  safety  catches, 
or  strong  guard  rails  at  least  three  feet  high, 
and  to  use  diligence  to  keep  the  same  closed 
at  all  times  except  when  in  actual  use";  and 
it  is  alleged  that  plaintiff  was  lawfully  upon 
defendant's  said  premises,  as  an  employ^  of 
the  defendant,  and  that,  by  reason  of  defend- 
ant's violation  of  the  said  "duty  imposed 
upon  it  by  statute,"  plaintiff  was  caused  to 
fall  into  the  elevator  shaft  and  was  Injured. 

The  second  count  alleges  that  defendant  oc- 
cupied the  office  building  in  question  and 
maintained  and  <^>erated  the  elevator  there- 
in, and  that  on  April  6,  1911,  plaintiff  "was 
in  said  building  pursuant  to  the  invitation 
and  direction  of  the  defendant,  and,  while 
so  in  said  building  as  aforesaid,  the  defend- 
ant negligently  and  carelessly  permitted  the 
wellhole  In  which  said  elevator  was  operated 
on  the  first  floor  of  said  building  to  be  open, 
exposed,  and  unguarded,  so  as  to  endanger 
plaintiff  and  other  persons  lawfully  in  said 
building,  and  that,  as  a  result  of  said  negli- 
gence of  the  defendant,  the  plaintiff  feU  into 
tile  elevator  shaft  or  wellhole,"  whereby  he 
was  injured. 

The  answer  to  each  count  is  a  general  de- 
nial coupled  with  an  averment  that  plaintiff's 
Injuries,  If  any,  "were  caused  by  his  own 
carelessness  and  negligence." 

Certain  ordinances  of  the  city  of  St.  Louis 
were  offered  in  evidence  by  plaintiff.  Upon 
objections  being  Interposed  thereto  by  defend- 
ant, all  of  the  ordinances  offered  were  ex- 
cluded except  section  447  of  article  4  of  chap- 
ter 6  of  the  Bevlsed  Code  of  St.  Louis  (1912). 
The  latter,  which  was  read  in  evideuc-e,  is  as 
follows: 

"Every  hoistway,  hatchway,  stairway,  or  well- 
hole  in  every  building,  shall  hereafter  oe  secure- 
ly guarded  by  means  of  proper  Raten,  railini;!) 
or  gnarda,  or  other  incloeures,  which  may  be 
approved  by  the  commissimier  of  public  build- 
ings. Such  guards  or  railings  shall  not  be  less 
than  three  feet  in  height  nor  more  than*  one 
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[foot  above  the  floor,' and  shall  be  so  constructed 
as  to  effectually  prevent  person*  from  mhng  in- 
I  to  such  hoistwaya,  hatchways,  stairways,  or 
.  wellholes.  The  owners,  lessees,  or  occupants  of 
any  building  In  the  city  of  St.  Louis,  in  which 
hatchways  or  wellholea  exist,  or  shall  hereafter 
be  constructed,  shall  cause  the  same  to  be  ef- 
fectually barred  or  inclosed,  as  provided  in  sec- 
tions 450,  451,  452,  453  of  this  article,  for  the 
prevention  of  accidents  therefrom." 

At  the  close  of  plaintiff's  case,  the  court, 
at  the  instance  of  defendant,  gave  a  peremp- 
tory instruction  to  the  effect  that  under  the 
law  and  the  evidence  plaintiff  was  not  en- 
titled to  recover  on  the  first  count  of  his 
petition.  A  like  instruction  offered  by  de- 
fendant as  to  the  second  count  was  refused. 
The  cause  was  submitted  to  the  Jury,  under 
the  second  count  of  the  petition,  upon  in- 
structions which  need  not  be  here  set  out. 
But  one  instruction  Is  challenged,  and  that 
will  be  noticed  later. 

[1]  I.  No  point  Is  made  here  as  to  the  ad- 
missibility of  the  ordinance  read  in  evidence. 
It  was  objected  to  below  on  the  ground  that 
it  had  not  been  specially  pleaded,  but  the 
court  held  that  it  was  admissible  under  the 
general  allegation  of  negligence.  As  to  the 
effect  of  the  ordinance.  It  may  be  said  that, 
ordinance  or  no  ordinance,  the  leaving  of 
the  entrance  to  the  elevator  shaft  exposed 
and  unguarded  was  a  negligent  act  suffi- 
cient to  cast  liability  upon  defendant  for 
injuries  thereby  proximately  caused  to  any 
one  to  whom  defendant  owed  any  duty  in 
the  premises.  The  question  is:  What,  if 
any,  duty  did  defendant  owe  to  this  plain- 
tiff with  respect  to  guarding  the  shaft  at  the 
time  and  under  the  existing  circumstances? 
And  there  is  the  question  of  plaintiff's  own 
negligence  to  be  reckoned  with. 

It  is  earnestly  contended  by  learned 
counsel  for  appellant  that  the  latter's  demur- 
rer to  the  evidence  should  have  been  sus- 
tained, as  to  the  cause  of  action  counted 
upon  in  the  second  count  of  the  petition,  upon 
which  the  case  went  to  the  Jury,  for  the 
following  reasons,  to  wit: 

"(a)  Because  plaintiff's  employment  was  from 
day  to  day,  and,  the  moment  his  duties  for  the 
day  ceased,  the  relation  of  master  and  servant 
ceased,  and  whatever  he  did  after  that  service 
ceascHl  was  not  as  a  servant  for  the  master, 
and  the  master  was  not  under  an^  duty  to  pro- 
tect him  as  a  servant  and  to  famish  him  a  safe 
place  within  which  to  work,  (b)  Because  at 
the  time  plaintiff  was  injured  he  was  not  act- 
ing within  the  line  of  his  duty  or  the  scope  of 
his  employment  and  was  a  mere  volunteer  and 
occupying  no  better  position  than  that  of  a 
stranger,  (c)  Because  plaintiff  was  guilty  of 
contributory  negligence  in  running  and  jumping 
into  an  elevator  shaft  which  he  knew  to  be  un- 
guarded, without  stopping  and  looking  to  ascer- 
tain the  real  condition  of  affairs,  (d)  Because 
the  record  shows  that  the  unguarded  wellhole 
was  not  the  proximate  cause  of  plaintiff's  in- 
juries. The  proximate  cause  of  the  plaintiff's 
injuries  was  his  voluntary  act  in  running  and 
jumping  into  the  elevator  shaft." 

[2-4]  As  to  the  first  of  these,  It  may  be 
said  that  the  cause  of  action  pleaded  in  the 
second  count  does  not  proceed  upon  the  the- 
ory that  the  defendant,  as  a  master,  was  neg- 
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Ugent  In  respect  to  famishing  plaintiff  a 
safe  place  to  work^  or  a  safe  means  of  egress 
from  the  bnlldlng.  That  the  relation  of 
master  and  servant  had  not  become  entirely 
suspended,  for  all  purposes,  we  think  Is 
dear.  In  view  of  the  fact  that  plaintiff  had 
not  left  the  building,  and  had  not  lingered  or 
loitered  thereabout  on  his  own  business  or 
for  bis  own  pleasure  or  ccavenlence.  He  was 
still  upon  defendant's  premises,  and  upon  the 
very  floor  upon  which  he  performed  his 
chief  duties.  Had  he  been  Injured  by  reason 
of  defendant's  neglect  In  respect  to  keeping 
reasonably  safe  that  portion  of  the  premises 
over  which  he  might  be  required  to  go  In 
passing  from  the  office,  without  fault  on  his 
part,  no  doubt  would  exist  as  to  defendant's 
liability.  And  the  master's  duty  to  the  ser- 
vant Is  not  necessarily  confined  to  the  precise 
period  during  which  services  are  actively 
rendered,  nor  restricted  to  the  Identical  situs 
of  the  labor.  See  Jackson  v.  Butler,  249  Mo. 
342,  165  S.  W.  1071;  Behncke  v.  MltcheU 
Mln.  Co.,  189  Mo.  App.  639,  175  S.  W.  271. 
But  the  Question  here,  for  immediate  con- 
sideration, is  rather  one  pertaining  to  the 
scope  of  plaintiff's  duties  as  defendant's  serv- 
ant. 

[5]  Whether  plaintiff's  act  of  entering  the 
elevator  shaft  to  assist  Williams  was  one 
wholly  outside  of  and  entirely  beyond  the 
scope  of  bis  employment,  to  be  so  declared  as 
a  matter  of  law,  is  a  question  requiring  for 
Its  solution  a  consideration  of  all  the  evi- 
dence adduced  touching  the  character  of 
plaintiff's  employment  and  the  duties  de- 
volving upon  him  thereunder. 

Plaintiff,  in  his  examination  in  chief,  testi- 
fied that  upon  reporting  for  duty  each 
morning  he  would  go  to  certain  car  sheds  and 
get  the  "transfers,"  which  were  In  sacks,  and 
bring  them  to  the  building  at  Park  and 
Vandeventer  avenues;  that  "generally  on 
Wednesday,  Thursday,  Friday,  and  Saturday 
mornings"  he  would  go  to  the  car  shed  at 
about  7  o'clock,  bring  the  transfers  to  the 
building  at  Park  and  Vandeventer  avenues, 
and  "sort  them  out" ;  and  that  then  Mr.  Ldnd- 
say,  "who  was  the  boss  down  there,"  would 
tell  him  what  to  do.    Plaintiff  said: 

"One  car  line  I  had  to  count  every  Saturday 
morning.  That  was  the  Cass  avenue  line ;  and, 
after  I  got  finished  counting  this  line,  I  was 
supposed  to  do  whatever  he  told  me  to.  Q. 
And  did  he  from  time  to  time  tell  you  to  do 
things?  A.  Yes,  sir.  Q.  And  did  you  do  them? 
Generally  help  around  the  place?  A.  Yea,  sir. 
Q.  Uow  long  bad  you  been  employed  there  that 
way?  A.  Well,  almost  a  year  before  I  got  hurt. 
•  •  •  Q.  State  what  other  work  you  did,  oth- 
er than  the  work  in  connection  with  those  trans- 
fers. A.  Well,  I  worked  there  during  vacation. 
About  5  o'clock  Mr.  Lindsay  told  some  of  the 
boys  to  pull  up  the  elevator,  to  pull  down  this 
door  that  leads  to  the  driveway ;  and  when  that 
door  was  pulled  down  we  walked  ofE  and  closed 
the  inner  door  then.  Whatever  we  were  told 
to  do,  we  hod  to  do  that." 

It  appears  that  Mr.  Lindsay,  referred  to 
in  the  evidence,  was  "the  manager  or  super- 
intendent of  the  transfer  department" ;  that 


at  the  time  oC  plalntlfFs  injury  Lindsay  was 
away  upon  a  vacation,  and  Williams,  who 
was  in  the  elevator  shaft  when  plaintiff  was 
Injured,  took  bis  place. 

On  eross-examlnatioa  plaintiff  testified 
tbat  be  bad  finished  bis  duties  that  morning, 
bad  deposited  bis  transfers  at  the  regular 
place,  and  was  "about  ready  to  go  to  school" 
when  he  was  injured. 

"Q.  You  had  no  other  dnties  to  perform  in  the 
building  that  day?  A.  Unless  I  was  told  to. 
Q.  Unless  you  were  told  to;  and  nobody  told 
you  to  do  anything?    A.  Not  this  day." 

On  redirect  examination  plaintiff  testified 
that  he  had  on  other  occasions  assisted  others 
who  were  engaged  in  opening  these  outer 
doors  of  the  elevator,  and  that  in  doing  so 
he  stood  on  the  elevator  platform. 

"Q.  Now  when  you  assisted  Mr.  Lindsay  or 
Mr.  Williams  or  others  about  that  place  in  do- 
ing other  work  than  that  connected  with  the 
transfers,  did  you  render  that  assistance  only 
on  Saturdays,  or  on  other  days  when  you  were 
there?  A.  Other  days.  Q.  On  all  days  when 
you  were  there?    A.  Yes,  air." 

On  further  cross-examination  plalntifTs 
testimony  is  as  follows : 

"Q.  I  understood  you  to  say  yesterday,  in 
your  direct  examination  and  upon  cross-exami- 
nation, tbat  your  work  was  finished  that  morn- 
ing, before  this  accident  occurted?  A.  Yes,  sir. 
Q.  Your  services  were  no  longer  required  there? 
A.  Not  that  morning." 

On  further  redirect  examination,  plaintiff 
gave  the  followlag  testimony: 

"Q.  Lisle,  you  said,  in  answer  to  Mr.  Priest, 
a  few  moments  ago,  that  your  services  were  no 
longer  required  there;  you  had  finished  your 
work.  What  you  had  finished  that  morning  was 
the  work  that  you  bad  to  do  with  respect  to 
the  transfers?  A.  Yes,  sir.  Q.  And  you  were 
on  your  way  to  school?  A.  Yes,  sir.  Q.  Pass- 
ing through  the  office?    A.  Yes,  sir." 

[8]  Considering  this  testimony  as  a  whole, 
which  is  all  that  the  record  contains  touching 
the  matter,  and  viewing  it  in  the  light  most 
favonible  to  plaintiff,  as  it  must  be  viewed 
upon  demurrer,  we  are  led  to  the  conclusion 
tbat  it  sufliced  to  take  plalntifTs  case  to  the 
jury,  as  affording  a  sufficient  basis  for  a 
finding  by  the  triers  of  the  fact  tbat  plaintiff's 
act  in  going  into  the  shaft  to  assist  bis  im- 
mediate superior  was  one  comprebended  with- 
in the  scope  of  his  duties  as  defendant's  serv- 
ant. This  testimony  does  not  appear  to  jus- 
tify us  In  saying,  as  a  conclusion  of  law,  that 
plaintiff,  at  the  time  of  his  injury,  was  en- 
gaged in  the  performance  of  an  act  entirely 
beyond  the  scope  of  bis  employment,  where- 
by he  became  a  mere  volunteer  or  interloper. 
To  so  hold  we  must  be  prepared  to  say  tbat 
no  other  rational  couclusl<m  may  be  drawn 
therefrom ;  that  the  question  of  fact  involv- 
ed is  one  as  to  whidi  reasonable  minds  could 
not  differ. 

[7]  Though  plaintiff's  chief  duties  were 
those  in  connection  with  the  transfers,  be 
says  that  be  did  whatever  his  immediate 
superiors  told  him  to  do,  and  helped  geaeral- 
ly  "around  the  place."  He  reiterates  that, 
aside  from  bis  work  with  the  transfers,  his 
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duties  were  to  do  whatever  his  superiors  told 
him  to  do.  And  appellant's  counsel  lays 
muc^  stress  upon  the  fact  that,  on  the  morn- 
ing In  question,  no  one  told  plaintiff  to  do 
that  which  resiated  in  his  injury.  But  we 
must  view  plaintiff's  testimony  in  its  entirety, 
having  regard  to  the  full  Imix>rt  thereof,  and 
the  legitimate  inferences  arising  therefrom. 
It  appears  that  plaintiff  had  been  previously 
directed  to  assist  in  closing  this  sliding  door. 
He  had  theretofore  assisted  others  in  opening 
the  door.  Just  as  he  was  attempting  to  assist 
WUUams  when  injured.  And  from  his  testi- 
mony it  Is  to  be  inferred,  at  least,  that  such 
services  were  rendered  from  time  to  time  at 
either  the  special  or  general  direction  of  his 
sDperlors.  It  thus  appears  that  the  act  in 
which  he  was  engaged  at  the  time  of  his  tn- 
Jury  was  on©  which  he  had  frequently  per- 
formed before,  not  only  with  the  knowledge 
and  approval  of  his  superiors,  but  at  their 
direction.  The  sc(q>e  of  t^intiff's  duties  is 
to  be  determined  by  what  he  was  employed 
to  perform  and  what,  with  the  knowledge 
and.  approval  of  his  employer,  he  actually  did 
perform  while  engaged  in  the  service.  Rum- 
mill,  Adm'r,  v.  DUworth,  Porter  &  Co.,  Ill 
Pa.  343,  2  AtL  855,  363;  26  Cyc.  1090;  Mill- 
sap  V.  Beggs,  122  Mo.  App.  loc.  cit.  9,  97  S. 
W.  958 ;  Morbey,  Adm'x,  v.  Railway  C!o.,  106 
Iowa,  46,  74  N.  W.  751. 

[I]  'While  plaintiff  says  that,  aside  from 
bis  duties  In  conection  with  the  transfers,  he 
was  to  do  whatever  he  was  told  to  do,  this 
does  not  necessarily  mean  that  he  was  re- 
quired or  expected  to  always  await  explicit 
orders  to  perform  each  specific  act  At  any 
rate,  the  evidence  cannot  be  said  to  be  con- 
clusive as  to  this;  and  if  he  had  been  ac- 
customed from  time  to  time  to  assist  in  rais- 
ing this  door,  with  the  knowledge  and  ap- 
proval of  his  superiors  representing  defend- 
ant, his  %.ct  in  going  to  the  assistance  of 
Williams  at  the  time  of  his  injury,  when  It 
appeared  to  him  that  assistance  was  needed, 
cannot  well  be  said  to  be  one  wholly  beyond 
the  scope  of  his  employment  so  as  to  place 
him  in  the  position  of  a  mere  stranger  in- 
termeddling in  that  with  which  he  has  no 
concern.  He  should  not  be  denied  a  recovery 
for  the  reason  alone  that  the  act  was  one 
which  he  had  not  been  specifically  told  or 
required  to  perform.  If  in  fact  it  was  one 
which  fell  within  the  general  scope  of  the 
duties  performed  by  him  from  time  to  time, 
and  the  circumstances  were  such  as  to  make 
it  appear  to  hUn  at  the  time  to  be  an  act 
reasonably  to  be  exx>ected  of  him  as  an  em- 
ployd. 

LI]  The  second  count  of  the  petition  pro- 
ceeds mwn  the  theory  that  plaintiff  was  in 
the  ];>o8ltlon  of  an  Invitee,  or  at  least  entitled 
to  such  protection  in  the  premises  as  would 
be  due  an  Invitee.  We  regard  the  evidence 
aa  soffidoit  to  snpport  the  allegations  of 
this  ootmt  Plaintiff  was  upon  the  "office 
floor"  In  the  capacity  of  an  employ^  His  act 
oC  entering  the  elevator  shaft,  under  the  cir- 


cumstances, we  think  may  properly  be  found 
to  be  one  within  the  scope  of  his  duties  as 
such  «nploy&  In  any  event,  plaintiff.  In 
going  into  the  shaft.  In  our  opinion,  did  not 
become  a  mere  intruder  or  even  a  bare  li- 
censee. And  the  dnty  was  cast  upon  defend- 
ant to  guard  this  dangerous  pitfall,  situated 
in  a  darkened  position  of  the  building,  so 
that  persons  lawfully  upon  the  premises  for 
purposes  connected  with  defendant's  busi- 
ness might  not  fall  therein. 

[10]  II.  But  appellant  insists  that  in  any 
event  plaintiff,  in  rushing  into  the  elevator 
shaft  when  it  was  so  dark  that  he  could  not 
see  what  were  the  real  conditions  present, 
and  without  taking  precautions  to  Investigate 
further,  was  guilty  of  such  negligence  as  to 
preclude  his  recovery.  In  considering  this 
phase  of  the  case,  and,  for  the  present,  leav- 
ing out  of  consideration  the  fact  that  plaintiff 
was  a  boy  15  years  of  age,  it  is  to  be  borne 
in  mind  that  he  Is  not  to  be  held  guilty  of 
negligence,  as  a  conclusion  of  law,  unless  the 
evidence  bearing  ui>bn  the  matter  is  snch  as 
to  leave  no  room  for  reasonable  minds  to  en- 
tertain different  opinions  with  regard  there- 
to. Unless  it  conclusively  appears  that  plain- 
tiff's injuries  resulted  from  his  own  negli- 
gence, the  effect  of  his  conduct  is  a  matter 
for  the  consideration  of  the  jury. 

[11]  As  shown  above,  the  iron  doors  leading 
from  the  office  floor  to  the  elevator  shaft  had 
been  opened  by  defendant's  servant  Williams, 
who  was  within  the  shaft,  with  Ills  back 
turned  to  plaintiff,  supporting  hims^  upon  a 
ledge  at  the  side  thereof,  and  endeavoring  to 
raise  the  sliding  door  in  the  rear.  He  wore 
a  white  shirt,  and  on  this  account  was  visible 
to  plaintiff  as  the  latter  approached  the  open 
doorway.  According  to  plaintiffs  exx>erleQce, 
the  open  doors,  and  the  presence  of  Williams 
within  the  shaft  attempting  to  raise  the  slid- 
ing door,  indicated  that  the  elevator  was  at 
the  level  of  the  doorway.  Appellant  says 
that,  according  to  the  evidence,  it  was  cus- 
tomary for  the  elevator  to  be  at  the  level  of 
the  driveway  only  when  both  the  iron  doors 
at  the  office  floor  and  the  sliding  door  at  the 
rear  were  open,  and  says  that  such  was  not 
the  case  when  plaintiff  approached  the  shaft 
on  the  occasion  in  question.  It  is  unneces- 
sary to  state  in  detail  the  evidence  touching 
this  matter.  It  is  sufficient  to  say  that,  had 
the  sliding  door,  as  well  as  the  iron  doors, 
been  open,  the  situation  could  not  have  been 
one  more  likely  to  lead  plaintiff  to  believe 
that  the  elevator  was  at  the  driveway  level 
than  the  circumstances  which  were  actually 
present;  for  the  iron  doors  were  open  and 
Williams  was  seen  within  the  shaft  in  the 
very  act  of  attempting  to  open  the  rear, 
sliding  door.  Under  such  circumstances,  It 
was  quite  reasonable  for  one  to  suppose  that 
the  elevator  was  at  the  level  of  the  driveway, 
and  that  Williams  was  standing  upon  the 
floor  thereof.  The  oct  of  Williams  in  thus 
entering  the  elevator  shaft,  leaving  the  iron 
doors  open  behind  him,  was  a  negligent  act. 
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particularly  in  view  of  fbe  darkness  at  this 
place,  likely  to  cause  any  one  approaching  the 
elevator  to  belleTe  that  the  latter  was  at  this 
landing.  And  though  plaintiff,  being  unable, 
on  account  of  the  darloiess,  to  see  whether  or 
not  the  elevatca:  floor  was  in  fact  where  he 
thought  it  to  be,  entered  the  shaft  without 
taking  precautions  to  Investigate  further,  we 
think  tiiat  we  could  not,  under  the  circum- 
stances, pronounce  him  guilty  of  contributory 
ne^'ligence  as  a  matter  of  law,  nor  hold,  as  a 
conclusion  of  law,  that  his  injuries  prox- 
imately resulted  from  his  own  negligence.  In 
view  of  all  of  the  attendant  facts,  the  ques- 
tion of  plaintiff's  negligence,  we  think,  be- 
came one  for  the  Jury. 

In  Barfoot  v.  White  Star  Line,  170  Mich. 
349,  at  page  S.'iS,  136  N.  W.  437,  at  page  430, 
it  was  held  that  an  adult  should  not  be  held 
guilty  of  negligence  as  a  matter  of  law,  in 
entering  an  elevator  shaft  under  circumstanc- 
es similar  to  those  here  Involved.  The  court 
said: 

"It  is  not  conclusive  of  the  question  of  plain- 
tiff's uegiigcnce  that  be  used  care,  and,  as  he 
believed,  sufficient  care,  to  ascertain  that  the 
elevator  was  where,  within  his  experience,  the 
open  gate  indicated  it  to  be,  although  he  knew 
the  gate  did  not  operate  automatically.  •  •  • 
Whether,  under  all  the  circumstances,  plaintiff 
was  careless,  was  a  question  for  the  jury."  And 
see  Noack  v.  Williams  et  aL,  175  Mich.  15,  140 
N.  W.  956. 

[12]  The  open  iron  doors,  the  presence  of 
WllUnms  within  tlie  shaft  attempting  to  open 
the  sliding  door,  indicated,  in  plaintifTs  ex- 
perience, that  the  elevator  was  at  the  levd 
of  the  driveway.  In  conjunction  with  this, 
the  darkness  of  the  place  operated  to  pre- 
vent plaintiff  from  seeing  that  the  elevator 
was  absent.  Under  such  circumstances,  we 
doubt  very  much  tbe  propriety  of  holding 
that  even  an  adult  ought  to  be  regarded 
guilty  of  negligence  as  a  matter  of  law. 
Biit  in  the  case  before  us  plaintiff's  conduct 
Is  not  to  be  measured  by  tliat  of  an  ordinArily 
prudent  man  of  mature  years,  as  a  standard. 
He  was  a  boy  15  years  of  age,  and  this  is  to 
be  reckoned  with  aa  a  factor  in  the  case. 

In  Moeller  v.  United  Rys.  Co.,  242  Mo.  721, 
147  S.  W.  1009,  our  Supreme  Court  refused 
to  hold  that  a  boy  12  years  of  age  ought  to 
be  declared  guilty  of  contributory  negligence 
as  a  matter  of  law  in  jumping  from  a  moving 
car.  Among  other  things,  the  court,  through 
Valliant,  C.  J.,  said: 

"A  court  is  justified  in  taking  a  case  from  tbe 
jury  only  when  from  the  evidence  adduced  there 
can  be  but  one  reasonable  conclusion  drawn. 
Can  there  be  no  two  opinions  on  the  question  of 
whether  this  boy  was  possessed  of  sufficient 
experience  to  enable  him  not  only  to  see  what 
a  person  of  mature  years  would  have  seen,  but 
also  to  appreciate  the  danger  into  which  he  was 
plunging*  The  court  cannot  specify  the  age  to 
which  a  child  when  he  has  attained  it  shall  be 
belli  as  liable  in  such  case  as  a  person  of  full 
maturity,  becansc  there  are  other  facts  to  be 
taken  into  account :  The  peculiar  circumstances 
of  the  particular  case,  the  knowledge  and  expe- 
rience of  the  child  in  reference  to  those  circum- 
stances, and  liis  capacity  to  appreciate  the  dan- 
ger." 


And  In  Jackson  v.  Butler,  supra,  in  an  ophi- 
lon  by  Faris,  J.,  after  a  review  of  many  of 
tlje  cases  in  this  state  and  of  other  authori- 
ties as  well  (249  Mo.  loc.  cit  368  et  seq.,  155 
S.  W.  1071),  the  court  declined  to  hold  that 
a  boy,  more  than  17  years  of  age,  was  to  be 
declared  guilty  of  contributory  negligence  as 
a  matter  of  law ;  though  the  court  prefaced 
the  discussion  of  that  phase  of  the  case  by 
saying: ' 

"We  deem  it  reasonabljr  clear  upon  the  facts 
before  us  that,  if  plaintiff's  conduct  is  to  be 
weighed  in  the  same  scales  and  measured  by  the 
same  rule  by  which  we  weigh  and  measnre  the 
acts  of  an  adult,  be  was  guilty  of  such  cootribo- 
tory  negligence  as  bars  recovery." 

Touching  this  question,  we  might  refer  to 
many  other  decisions  of  our  courts.  We  do 
not  say  that,  upon  the  facts  involved,  they 
may  l>e  all  harmonized;  but,  however  this 
may  be,  the  recent  oontrolling  cases  to  which 
we  have  Just  referred  furnish  us  ample  au- 
thority for  holding  that  the  conduct  of  this 
plaintiff  is  not  to  be  measured  by  tbe  rule  ap- 
plicable to  adults  under  like  circumstances. 
And  with  this  in  mind  we  are  constrained  to 
hold,  under  the  facts  disclosed  by  this  recoid, 
that  the  trial  court  properly  refused  to  take 
the  case  from  the  Jury  upon  the  ground  that 
plaintiff's  negligence  was  such  as  to  preclude 
his  recovery  herein,  as  a  conclusion  of  law. 

[1 3]  III.  An  Instruction  given  for  plaintiff 
is  assailed,  but  this  assignment  of  error  is 
virtually  disposed  of  by  what  we  have  said 
above.  The  portion  of  tbe  Instruction  here 
pertinent  is  as  follows: 

"In  determining  whether  plaintiff's  injuries 
were  caused  by  his  own  negligence  and  careless- 
ness, the  jury  may  consider  the  age  and  capacity 
of  the  plaintiff  at  the  time  of  his  injury.  And 
in  this  connection  the  court  instructs  you  that 
under  the  law  a  child  is  required  to  exercise  such 
care  and  caution  for  his  own  safety,  but  only 
such  care  and  caution,  as  Is  usually  exercised  by 
ordinary  children  of  the  same  age  and  capadty." 

In  view  of  the  facts  of  the  case,"  we  per- 
ceive no  error  in  the  giving  of  this  instnic- 
tion.  Plaintiff,  we  think,  was  entitled  to 
have  an  instruction  of  this  character  given, 
aud  that  given  appears  to  be  good,  at  least 
in  Its  general  scope. 

The  Judgment  should  therefore  be  affirmed, 
and  it  is  so  ordered. 

NOKTONI,  J.,  concurs.  REYNOLDS,  P.  J., 
dissents  in  an  opinion  filed,  and  as  he  deems 
the  decision  herein  to  be  contrary  to  the  de- 
cision of  the  Supreme  Court  in  Kelly  v. 
Benas,  217  Mo.  1,  116  S.  W.  557,  20  V.  R.  A. 
(N.  S.)  903,  aud  Glaser  v.  Rothschild,  221 
Mo.  180,  120  S.  W.  1,  22  L.  R.  A.  (N.  S.)  1045, 
17  Ann.  Gas.  576,  the  cause  at  his  request  i.-! 
hereby  certified  to  the  Supreme  Court 

BETNOIyPS,  P.  J.  (dissenting).  On  a  very 
careful  reading  and  consideration  of  the  tes- 
timony in  thin  case.  I  find  myself  unable  to 
agree  to  the  conclusion  reached  by  my  learn- 
ed associates.  The  plaintiff,  referring  to  the 
minor,  as  I  read  the  testimony,  was  not.  In 
going  to  assist  in  raising  the  outer  door  of 
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the  eleyator  shaft,  In  fhe  position  of  an  In- 
vitee, nor  ey&i  licensee;  not  then  In  snob 
a  position  as  Imposed  any  duty  toward  htm 
bv  defendant  Kelly  t.  Benas,  217  Mo.  1.  loc 
Pit.  9,  U6  S.  W.  557,  20  U  H.  A.  (N.  8.)  903; 
<;iaser  t.  Rothsoulld,  221  Mo.  180,  loc.  clt 
185,  120  8.  W.  1,  22  I*  K.  A.  (N.  S.)  1045,  IT 
Ann.  Cas.  670.  He  was  not  at  the  time  going 
through  tbe  bolldtng  and  In  his  progress  fall- 
ing Into  an  unprotected  trap ;  was  not  using 
a  passageway  or  any  part  of  the  premises  for 
exit  from  them;  but  voluntarily  undertook 
to  do  something  not  In  the  line  of  bis  duty 
or  of  his  employment,  and  to  do  which  he  was 
not  acting  upon  the  request  or  under  dlrec- 
ticMi,  express  or  Implied,  of  any  one.  His 
own  testimony  is  conclusive  that  Ms  duties 
were  in  connection  with  the  sorting  out  of 
tranafent  and  that  while  he  occasionally  did 
other  things,  among  tbem  sometimes  helping 
to  raise  the  outer  doors,  the  doors  leading 
into  tlie  aUeyway  from  this  elevator  shaft, 
be  bad  only  done  so  when  specifically  re- 
quested by  a  superior.  At  the  time  when  this 
accident  happened  no  one  requested  blm  to  do 
anything  connected  with  the  lifting  of  the 
outer  doors  of  the  shaft  Without  any 
thought  or  attention  whatever,  seeing  Wil- 
liams, who  ■wan  engaged  about  the  shaft, 
standing  over  It  with  one  foot  inside  the  ele- 
vator shaft,  attempting  to  raise  the  door 
leading  into  tbe  alley,  he  rushed  to  assist 
him.  He  saw  that  where  Williams  was 
standing  was  dark.  Boy  that  he  was,  then 
about  15  years  old,  he  must  have  Icnown  that 
It  was  not  safe  to  Jump  into  a  dark  place 
without  knowing  the  depth  or  where  he  was 
to  land;'  nevertheless  he  appears  to  have 
done  tliat  very  thing,  that  is  ruslied  into 
an  unknown,  dark  opening,  without  the 
slightest  attempt  to  ascertain  the  conditions. 
In  my  Judgment  his  carelessness,  which  pro- 
duced bis  injury,  was  tbe  proximate  cause 
of  that  injury  and  should  so  have  been  de- 
clared as  a  matter  of  law.  I  do  not  think 
that  on  its  facts  this  case  is  analagous  to 
Moeller  v.  United  Rys.  Co.,  242  Mo.  721,  147 
S.  W.  1009.  No  knowledge  of  the  law  of 
physics  was  here  needed.  This  boy  of  15 
years  shows  by  bis  own  testimony  that  be 
knew  It  was  hazardous  to  Jump  into  a  dark 
place  without  looking.  He  was  at  least  three 
years  older  than  young  Moelier;  his  testi- 
mony and  manner  of  giving  it  shows  a  well- 
developed  mind.  Nor  was  tbe  situation  here 
as  in  Jackson  v.  Butler  et  al.,  249  Mo.  342, 
156  S.  W.  1071.  As  said  by  Judge  Lamm  in 
Bender  v.  Weber,  260  Mo.  551,  loc.  clt  500, 
561,  157  8.  W.  570,  46  L.  R.  A.  (N.  8.)  121, 
In  considering  cases,  we  must  interpret  them 
in  the  light  of  the  facts  In  each  case,  "difTer- 
entlating  and  distinguishing  our  case  from 
another  dosdy  allied  to  it" 

As  the  facts  here  appear  to  me,  plaintiff 
knew  that  this  elevator  shaft  was  there  and 
Jumped  into  It,  >ithout  any  attempt  to  see 
whether  tbe  elevator  was  there.  The  slight- 
est, even  momentary  or  less,  investigiition. 


would  have  shown  him  that  the  elevator  was 
not  down ;  that  to  step  In  the  shaft  Invited 
disaster.  Without  stopping  to  look,  when 
to  look  was  to  see,  without  Invitation  or  oiv 
der  to  help  Williams,  he  "Jumped"  Into  tbe 
opening,  not  merely  stepping  off  to  the  plat- 
form of  the  elevator  from  the  level  of  the 
floor,  but  Jumping.  The  very  fact  that  It 
was  dark  In  this  elevator  shaft  demanded 
caution,  and  the  very  slightest  investigation 
would  have  shown  bim  that  tbe  elevator  was 
not  down  at  that  level. 

In  IX  Ruling  Case  Law,  p.  1257,  |  23,  giv- 
ing the  divergence  of  opinion  as  to  when  con- 
tributory negligence,  connected  with  accidents 
In  or  from  elevators,  is  to  be  treated  as  a 
question  of  law  or  of  fact.  It  Is  said  (loc  clt 
1258): 

"Where  the  entrance  is  dark,  it  would  seem 
that  ordinary  care  would  condemn  the  act  of  a 
person  who  steps  into  an  elevator  shaft  without 
satisfying  himself  that  the  elevator  is  there." 

The  authority  for  the  above  quotation  is 
Bedell  v.  Berkey,  76  Mich.  4.'15,  43  N.  W.  .308, 
15  Am.  St  Rep.  370.  There  the  elevator  shaft 
and  place  In  which  It  was  located  was  dark. 
That  was  the  case  here. 

In  Barfoot  v.  White  Star  Line,  170  Mich. 
349,  136  N.  W.  437,  dted  by  my  able  cxA- 
league,  there  was  a  light  spot  which  plalur 
tiff  mistook  for  the  elevator  floor,  and  as- 
sumed that  the  elevator  was  there.  That 
fact  distinguished  It  from  Betlell  v.  Bprljcy. 
supra.  These  two  cases  Illustrate  the  differ- 
ence In  the  application  of  tbe  rule  of  due 
care. 

I  think  the  Judgment  of  the  circuit  court 
should  be  reversed. 


FOSTER  V.  WEST  et  aL     (No.  1506.) 

(Springfipld  Court  of  Appeals.    Missouri.    March 

11,  1910.     Rehearing  Denied 

April  3,  1916.) 

1.  RAII.BOADS    €=»398(4)  —  lNJ  OKIES    TO    PEB- 

80N8  ON  Tbacks  —  Injubies  Unavoidablk 
Notwithstanding    Contbibutoby    Neqli- 

OENCK. 

In  an  action  for  the  death  of  plaintiif's  in- 
testate while  a  trespasser  on  the  defendant 
railroad's  tracks,  it  being  conceded  that  the  de- 
ceased, who  was  deaf,  was  uesligent  both  in  us- 
ing the  defendant's  track  and  in  not  giving  prop- 
er attention  to  approaching  trains,  evidence 
held  sufficient  to  warrant  a  finding  that  a  rea- 
sonably prudent  engineer  would  have  realized 
that  the  deceased  was  not  aware  of  the  ap- 
proach of  his  train  before  it  was  too  close  to 
he  stopped,  and  to  sustain  a  verdict  on  this 
ground. 

[Kd.   Note. — For   other   cases,  sec  Railroads, 
Cent.  Dig.  §§  1300, 13C1 ;  Dec.  Dig.  <S=»398(4).] 

2.  Deatu    «=5>104(0)— Action    fob— Inbtbuo- 

TIONS. 

In  an  action  for  the  death  of  a  trespasser  on  a 
railroad  track,  under  Rev.  St  1909,  §  5425,  pro- 
viding in  part  that  where  the  death  of  a  person 
is  caused  by  the  negligence  of  an  employ^  in 
operating  a  locomotive  or  train,  the  railroad 
shall  forfeit  and  pay  as  a  penalty  not  less  than 
$2,000  and  not  more  than  $10,000.  in  the  discre- 
tion of  the  jury,  an  instruction  which  directed 
an  award  of  not  less  than  $2,000  nor  more  than 
$10,000  in  the  discretion  of  the  jury,  eonsider- 
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inir  OB  the  one  hand  the  evidence  showing  pecu- 
niary loss  Buch  as  the  age  and  earnine  capac- 
ity of  the  deceased  and  on  the  other  toe  facts 
and  circumstances  attending  the  killing  and 
showing  the  degree  of  negligence  or  cnlpabiiity 
of  the  defendant,  was  properly  given. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  iS  145,  147 ;  Dec.  Dig.  <S=>104(6).] 
3.  Death    «=>104(6)— Action    fob— Instbuo- 

TIONS. 

In  an  action  for  the  death  of  a  trespasser 
on  a  railroad  track,  under  Rev.  St.  1909,  { 
5425,  where  there  was  evidence  that  the  deceas- 
ed was  an  able-bodied  man,  other  than  his  de- 
fect in  hearing,  and  a  farmer,  suflBcient  to  war- 
rant compensatory  damages,  an  instruction  lim- 
iting recovery  to  $2,000  as  a  penalty  was  prop- 
erly refused. 

[Kd.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  §g  145,  147;    Dec.  Dig.  <8=104(6).] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty:  Frank  Kelly,  Judge. 

Action  by  Dlcle  Foster  against  Thomas  H. 
West  and  others,  receivers  of  tbe  St  Louis 
&  San  Francisco  Railroad.  From  a  judgment 
for  the  plaintiff,  defendants  appeaL  Af- 
firmed. 

W.  F.  Evans,  of  St  Lonla,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  Ward  &  Collins,  of 
CarutbersvUle,  for  respondent 

STURGIS,  J.  The  plaintiff  recovered  a 
Judgment  for  $3,000  for  the  death  of  her  hus- 
band who,  while  a  trespasser  on  defendant's 
railroad  track,  .was  run  down  and  killed  by 
defendant's  train.  The  receivers  of  the 
"Frisco  Railroad"  then  operating  such  road 
are  the  defendants,  but  for  convenience  we 
win  speak  of  the  railroad  company  as  de- 
fendant. The  plaintiff  concedes  that  the  de- 
ceased was  negligent  both  in  using  defend- 
ant's track  as  a  footpath  for  travel  and  in 
not  giving  proper  attention  to  trains  ap- 
proaching from  his  rear.  The  cause  of  action 
is  based  solely  on  the  humanitarian  doctrine 
In  that  defendant's  servants  operating  this 
train  saw  the  deceased  In  abundant  time  to 
have  avoided  his  Injury  and  negligently  fail- 
ed to  do  so  after  they  realized,  or  as  reason- 
ably careful  and  skillful  employes  should 
have  realized,  deceased's  peril.  This  Is  prac- 
tically the  only  point  In  the  case,  as  defend- 
ant Insists  that  a  verdict  should  have  been 
directed  for  It  and  the  objection  to  plain- 
tiffs Instruction,  submitting  the  case  to  the 
jury  on  this  theory,  goes  to  the  question  of 
there  being  no  evidence  sufficient  to  sustain 
the  instruction. 

In  determining  the  issues  the  physical 
facts  be(»me  imiwrtant,  though  such  facts 
are  practically  undisputed.  The  train  caus- 
ing this  Injury  was  a  light  one,  consisting 
only  of  engine  and  caboose,  equipped  with  air 
brakes  and  was  a  special  not  running  on  a 
regular  schedule  time.  It  was  traveling  north 
api>roaching  the  station  of  Mlcola,  in  Pem- 
iscot county,  some  mile  or  more  from  the 
place  of  the  accident  The  deceased  was  also 
traveling   north   toward  this   same   station, 


walking  In  the  middle  of  the  track.  Hie 
train  came  around  a  curve  about  a  half  mile 
south  of  the  place  of  the  accident  and  from 
this  on  north  the  trade  .was  straight,  unob- 
structed and  almost  level.  The  deceased  was 
In  plain  view  from  the  time  the  train  rounded 
the  curve,  and  both  the  engineer  and  the 
fireman  saw  and  observed  him  from  that 
point  until  the  train  struck  him.  It  was  a 
clear  dry  day  and  the  train  was  under  per- 
fect controL  There  was  a  road  crossing  near 
the  end  of  the  curve  and  another  about  a 
quarter  mile  further  north.  The  usual  whis- 
tle signals  were  given  for  both  these  cross- 
ings, to  which  the  deceased  gave  no  apparent 
heed.  The  train,  when  at  this  second  cross- 
ing, was  following  the  deceased,  and  near  a 
quarter  mile  from  hlnL  On  passing  the  sec- 
ond crossing  and  the  deceased  showing  no 
Indication  that  be  was  aware  of  the  ap- 
proaching train,  the  engineer  began  sounding 
the  alarm  signals  and  continued  to  do  so 
until  the  engine  was  within  200  or  300  feet 
of  deceased.  When  the  deceased  still  con- 
tinued .walking  down  the  track  with  no  Indi- 
cation, so  far,  that  be  was  aware  of  the  ap- 
proaching danger  or  was  intending  to  leave 
the  track,  the  engineer  shut  the  throttle  and 
put  on  the  emergency  brakes.  The  train 
was  not  stopped  In  time  to  avoid  striking  the 
deceased,  and  the  engine  came  to  a  stop 
some  85  to  120  feet  beyond.  Q%e  deceased's 
conduct  is  explained  by  the  fact  that  he  was 
hard  of  hearing,  though  of  course  the  train- 
men did  not  previously  know  this  fact 

Tbe  engineer  testified:  That  h6  was  In 
charge  of  the  train,  consisting  of  an  engine 
and  caboose,  running  north  from'  Turrell, 
Ark.,  to  Chaffee,  Mo.  That  after  coming 
around  the  curve  south  of  Mlcola,  he  saw  a 
man  walking  north  in  the  center  of  the  trade. 
That  he  was  on  the  right-hand  side  of  his 
engine  and  the  fireman  was  on  the  left-hand 
side,  and  the  conductor  and  two  brakemen 
were  In  the  caboose.  That  after  coming 
around  the  curve,  he  whistled  two  or  three 
road-crossing  whistles,  which  consist  of  two 
long  blosts  and  two  short  blasts  of  the  whis- 
tle. That  the  man  just  kept  walking  up  the 
track.  That  after  sounding  the  road-crossing 
whistle,  he  blew  the  stock  alarm,  which  is  a 
succession  of  short  blasts  of  the  whistle,  and 
he  continued  to  do  so  until  he  got  within  200 
I  or  300  feet  of  the  man,  who  had  not  yet 
looked  around  or  changed  his  gait  or  direc- 
tion, but  was  walking  in  the  middle  of  the 
track,  and  saw  he  wasn't  going  to  get  off, 
and  he  then  closed  the  throttle  and  shut  off 
the  steam  from  the  cylinders  and  applied  the 
brakes  In  emergency.  That  the  air  brakes 
were  all  right  and  In  good  working  order. 
That  after  shutting  off  the  steam  and  apply- 
ing the  air  in  emergency,  he  did  not  sound 
any  danger  signal.  That  at  the  time  he 
shut  off  the  steam  and  applied  tbe  air  In 
emergency,  his  train  was  running  about  30 
miles  an  hour,  and  it  had  checked  down  to 
altout  15  miles  an  hour  at  the  time  the  man 
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was  BtnK&.  Th&t  Just  before  he  was  gtmck, 
he  seemed  to  be  kind  of  walking  off  to  the 
side  of  the  track,  had  his  foot  off  the  rail 
out  on  the  ties,  had  already  stepped  over  the 
rail  and  was  in  the  act  bf  stepping  off  the 
track,  when  the  pilot  beam  struck  him.  That 
the  engine,  tender,  and  caboose  were  about 
SO  or  90  feet  In  length.  That  when  the  train 
stopped,  the  rear  end  of  the  caboose  was 
from  15  to  80  feet  past  where  the  man  was 
lying  on  the  ground.  That  at  the  time  he 
had  been  a  locomotive  engineer  for  about  4 
years,  and  prior  to  that  had  about  5  years' 
experience  on  tralna  That  after  realizing 
that  the  man  did  not  hear  the  train  running 
or  the  danger  signal,  he  could  not  have  stop- 
ped hla  train  any  quicker  than  be  did  because 
he  gave  the  emergency  at  that  time,  shut  off 
the  steam  and  applied  the  emergency.  That 
when  he  applied  the  air  in  emergency  the 
train  was  going  about  30  miles  an  hour. 
That  it  takes  a  couple  of  seconds  to  shut  off 
the  engine  and  three  to  five  seconds  after 
the  air  is  applied  until  the  brakes  take  ef- 
fect on  the  wheels,  and  that  during  this  time 
the  train  is  still  moving  at  30  miles  an  hour. 
That  after  applying  the  air  in  emergency 
and  shutting  off  the  engine  there  is  nothing 
else  he  could  do  toward  stopping  the  train, 
nnless  he  reversed  the  engine,  but  at  that 
rate  of  speed  you  might  tear  the  engine  all 
to  pieces  and  slide  the  wheels  and  you 
couldn't  stop  as  quick  as  tf  you  didn't  re- 
verse it  That  to  reverse  an  engine  at  a 
speed  of  30  miles  an  hour  would  tear  the 
running  gear  up  or  slide  the  wheels.  That 
he  did  not  kno.w  deceased  and  had  never  seen 
him  before  this  day,  and  did  not  know  any- 
thing about  his  being  deaf;  that  he  did  not 
know  there  was  anything  wrong  with  him 
until  he  saw  he  wasn't  going  to  get  off  the 
track. 

The  fireman  testified:  That  he  first  saw 
Foster  on  the  track  Just  after  the  train 
came  around  the  curve  south  of  Micola ;  that 
they  were  a  little  more  than  a  quarter  of  a 
mile  from  him  at  that  time.  That  as  they 
came  around  the  curve  the  engineer  blew 
the  crossing  whistle,  and  after  they  got 
around  the  curve  he  began  blowing  the  stock 
alarm.  That  the  engine  was  about  250  to  300 
feet  from  the  man  when  the  engineer  shut 
the  throttle  and  applied  the  brakes  in  emer- 
gency; that  at  that  time  the  man  v)a$  be- 
ttceen  the  two  raUt,  and  .when  they  got  a  bit 
closer  It  seemed  like  the  man  turned  and 
looked  over  hia  left  shoulder,  but  he  didn't 
get  all  the  way  off.  He  looked  as  though  he 
saw  the  train,  and  then  started  diagonally 
off  toward  the  right-hand  side.  That  he  did 
not  see  him  hit,  because  the  front  end  of 
the  boiler  blocked  his  view.  That  when  the 
engine  stopped,  the  front  end  of  the  engine 
was  about  85  feet  past  the  man,  and  the 
rear  end  of  the  caboose  about  SO  feet  past 
where  he  was  lying. 

There  was  evidence  (m  behalf  of  plaintiff 


that  this  train  could  have  been  stopped  with 
safety  hi  100  to  ISO  feet  But  this  seems 
rather  incredible,  and  plaintiff  at  the  argu- 
ment stated  that  this  evidence  is  not  relied 
on  for  an  affirmanca  This  difference,  bow- 
ever,  may  largely  arise  from  not  taking  into 
account  the  time  lost  and  distance  covered 
in  putting  on  the  brakes  and  their  taking 
effect  on  the  wheels.  The  fact  that  the  train- 
men say  the  speed  was  reduced  from  SO  to 
15  miles  per  hour  in  passing  over  the  200,  to 
300  feet  before  striking  the  deceased  and 
was  then  brought  to  a  stop  in  85  to  100 
feet  more,  supports  this  theory.  But  how- 
ever this  may  be,  the  engineer,  skilled  in 
handling  trains  and  engines,  most  be  held 
to  have  known  approximately  in  what  dis- 
tance this  train  could  be  stopped  under  the 
existing  conditions  and,  if  it  be  trne  that 
this  train  could  not  be  stopped  within  the 
distance  it  was  from  deceased  when  he  first 
tried  to  stop  It,  he  knew  that  fact  and  should 
have  taken  It  into  consideration  when  his 
engine  was  gradually  approaching  the  de- 
ceased. According  to  his  own  evidence,  It 
took  at  least  five  seconds  to  put  on  the  brakes 
and  have  them  take  effect,  and  in  that  time 
the  train  running  30  mUes  per  hour  would 
pass  over  at  least  200  of  the  250  to  300  feet 
between  the  engine  and  deceased.  Should 
not  a  skillful  and  prudent  engineer  have  tak- 
en this  fact  into  consideration  in  determining 
when  to  put  on  his  brakes?  It  is  well  said  In 
Dutcher  v.  Railroad,  241  Mo.  137,  106,  146  S. 
W.  63,  70: 

"Care  to  be  due  requires  that  alarm  alsnals  be 
given  when  they  would  be  effective.  And  due 
care  required  that  the  attempt  to  stop  should 
be  made,  as  a  last  resort,  when  it  would  be 
effective;  for  if  defendant  owed  any  duty  to 
stop  at  all  that  duty  must  begin  when  it 
amounts  to  something  worth  while.  It  must 
not  be  pretermitted  until  It  amounts  to  nothing 
whatever." 

The  defendant  insists  that  no  liability  is 
shown  for  the  reason  that,  stated  in  various 
language,  there  is  no  proof  of  actionable  neg- 
ligence on  the  part  of  the  engineer  after  he 
realized  that  the  deceased  did  not  hear  the 
oncoming  train;  that  after  iecoming  aware 
of  the  Imminent  peril  of  the  deceased,  the 
engineer  did  all  in  his  power  to  stop  the 
train;  that  the  duty  to  exercise  ordinary 
care  did  not  devolve  upon  the  engineer  until 
he  lecame  aware  at  deceased's  peril,  and  if 
he  did  all  he  could  after  that  tlpae  there  is 
no  negligence;  that  where  the  engineer  did 
all  he  could  to  avert  the  Injury  after  he  saw 
the  perilous  situation  of  deceased,  the  hu- 
manitarian doctrine  does  not  apply;  that 
plaintiff's  instruction  is  wrong  which  predi- 
cates liability  on  the  fact,  if  found,  that  the 
engineer  did  not  use  care  in  stopping  the 
train,  after  the  engineer  saw  and  realized 
deceased's  peril,  and  that  deceased  did  not 
know  of  his  danger. 

The  argument  Is  that  the  engineer,  not 
knowing  of  any  infirmity  of  the  deceased, 
had  a  right  to  rely  on  the  fact  that  he  would 
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observe  the  train  and  leave  the  track  on  Its 
approach;  that  the  engineer  testified  that 
he  did  not  know  or  realize  that  deceased  was 
not  going  to  leave  the  track,  and  therefore 
was  in  danger  until  the  engine  was  within 
200  to  300  feet  and  too  close  for  him  to  stop 
tais  train;  that  this  fact  Is  not,  and  cannot 
well  be,  contradicted,  for  in  the  nature  of 
things  the  engineer  is  the  only  one  who 
knows  abwhat  point  be  becomes  aware  of  or 
realissea  that  a  man  on  the  track  Is  in  peril. 
Is  it  true  that  the  jury  is  bound  to  accept  the 
engineer's  statement  as  true  as  to  when  he 
realized  the  deceased's  peril?  Is  not  an  en- 
{^neer,  as  other  persons,  to  be  held  to  know 
facts,  inclusive  of  when  he  realized  the  dan- 
ger to  deceased,  which  a  prudent  man,  under 
the  circumstances,  should  know?  When  the 
facts,  including  the  engineer's  statement,  are 
not  conclusive  either  .way,  is  it  not  a  ques- 
tion for  the  jury  to  say  when  a  reasonably 
prudent  engineer  should  know,  and  therefore 
find  that  he  did  know,  that  the  deceased  was, 
at  a  particular  time,  in  peril?  Any  other 
rule  would  permit  an  engineer  in  all  cases, 
at  least  where  he  did  not  have  personal 
knowledge  of  the  person's  infirmity  in  seeing 
or  hearing,  to  rely  on  the  person  on  the 
track  getting  oO:  and  out  of  danger  till  his 
engine  was  too  close  to  stop  it,  and  then 
there  would  be  no  use  to  stop  it.  The  de- 
fendant goes  so  far,  and  so  bis  logic  leads 
him,  as  to  say  that  the  engineer  did  not  owe 
the  deceased  the  duty  to  even  give  the  warn- 
ing signals.  The  trouble  is  that  defendant's 
premises  are  wrong,  and  the  conclusion  reach- 
ed is  not  the  law.  In  Lynch  v.  Railroad,  208 
Mo.  1,  34,  106  S.  W.  68,  78,  it  is  said : 

"But  even  if  he  had  been  guilty  of  contribu- 
tory negligence,  running  as  he  was  for  a  lialf 
mile  or  two-thirds  of  a  mile  in  plain  view  of 
the  eoRineer  and  fireman  on  this  engine  and 
having  indicated  in  no  way  to  tbem  his  knowl- 
edge of  their  approach,  it  was  their  plain  and 
obvioas  duty  to  exercise  reasonable  care  for  his 
safety  and  not  rim  over  bim.  From  the  time 
they  saw  him  and  observed,  as  alleged  in  the 
defendant's  answer,  that  he  was  not  looking 
back  and  was  ignorant  of  their  approach,  it 
was  their  duty  to  warn  bim  and  to  slow  down 
the  train  and  stop  if  necessary  in  order  to  save 
his  life." 

In  Chamberlain  v.  Railroad,  133  Mo.  587, 
605,  34  S.  W.  842,  843,  the  court,  speaking  of 
an  instruction  defining  the  engineer's  duty 
when  seeing  a  trespasser  on  the  track  ahead 
of  hia  engine,  uses  this  language: 

"But  the' instruction  would  not  be  proper  in 
all  cases,  as  the  signal  if  given  in  time  would 
be  all  that  was  required  to  apprise  a  trespasser. 
Until  it  is  seen  be  apparently  doet  not  hear  it. 
The  engineer  is  not  required  to  stop  his  train 
if  the  trespasser  is  far  enough  away  to  warn 
him,  and  a  timely  warning  is  suflScient  until  it 
is  seen  that  for  some  cause  it  is  not  heeded; 
then  it  is  his  duty  to  avoid  killing  even  a  tres- 
passer, if  by  the  exercise  of  ordinary  care  it  can 
be  done." 

The  Dutcher  Case,  supra,  quotes  with  ex- 
press approval  from  2  Shear.  &.  Red.  on  Neg- 
ligence, §§  483,  484,  the  following: 

"TTbus,  a  locomotive  engineer  or  motorman, 
after  becoming  aware  of  the  presence  of  any 


person  on,  or  dangerously  near  the  track,  hov- 
ever  imprudently  or  wrongfully,  is  bound  to  use 
as  much  care  to  avoid  injury  to  him  as  he  ought 
to  use  in  favor  of  one  lawfully  and  properly 
upon  the  track;  that  is  to  say,  ordinary  care 
with  respect  to  anticipaiing  injury  before  it  be- 
comes imminent,  and  the  utmost  care  and  dili- 
gence of  which  he  is  personally  capable,  after 
he  knows  that  it  is  imminent.  He  must  prompt- 
ly use  all  the  usual  signals  to  warn  the  tres- 
passer of  danger,  and  be  must  also  check  the 
speed  of  bis  train,  and  even  bring  it  to  a  full 
stop,  if  necessory,  unless  the  circumstances  are 
such  as  to  justify  him,  acting  prudently,  in  be- 
lieving that  the  traveler  sees  or  hoars  the  train 
and  will  step  off  the  track  in  ample  time  to 
avoid  all  danger,  without  any  diminution  of 
the  speed  of  the  train.  •  •  •  In  genernl.  an 
engineer  has  the  right  to  assume  that  a  person 
walking  upon  the  track  is  free  to  act,  and  is  in 
possession  of  ali  ordinary  faculties,  and  will 
therefore  act  with  ordinary  prudence;  but 
when  the  oonduot  of  the  traveler  is  such  as  to 
excite  a  doubt  of  this,  the  engineer  is  Imund  to 
use  greater  caution,  and  to  check  or  even  stop 
the  train,  as  may  be  necessary." 

See,  also,  Degonla  v.  BaUroad<  224  Mo. 
564,  595, 123  S.  W.  807.  In  Smith  v.  Railroad, 
129  Mo.  App.  413,  419,  107  S.  W.  22,  23,  it 
la  said: 

"It  was  further  shown  by  the  defendant's  en- 
gineer himself  that  he  saw  plaintiff  upon  the 
track,  and  while  he  stated  that  after  he  sound- 
ed the  alarm  he  noticed  that  plaintiff  stepped 
over  the  rail  as  though  to  get  off,  he  further 
stated  the  engine  was  then  within  50  or  60  feet 
of  him.  Shortly  further  on  in  his  testimony  he 
stated  that  he  did  not  apply  the  emergency  brake 
until  'about  the  time  when  I  struck  him.'  It 
seems  quite  apparent  that  the  evidence  tends 
to  show  that  defendant's  servants  after  becom- 
ing aware  of  (or  as  ordinarily  reasonable  and 
prndent  men  they  should  have  realized)  plain- 
tiff's peril,  they  did  not  use  ordinary  care  to 
save  bim.  It  was  not  necessary  to  plaintiff's 
case  that  defendant's  servants  should  have  had 
absolute  knowledge  that  plaintiff  was  in  peril, 
for  such  state  of  information  could  scarcely 
exist  in  such  situation.  So  therefore  defendant 
will  not  be  permitted  to  indulge  in  unreasonable 
suppositions  as  to  the  probability  of  plaintiff 
moving  out  of  danger,  although  apparently 
oblivious  to  it,  with  the  engine  nearly  upon  him. 
An  engineer  ordinarily  hns  the  right  to  assume 
that  one  on  the  track  will  leave  it  at  the  ap- 
proach of  a  train.  But  that  assumption  is  bas- 
ed upon  the  person  being  aware  of  the  train's 
approach,  and  if  the  situation  is  enough  to  sug- 
gest to  a  reasonably  prudent  person  that  he  is 
not  aware,  then  the  assumption  should  not  be 
indulged." 

In  the  same  case,  page  421,  the  court 
quotes  with  ai^roval  from  Railway  v.  Munn, 
46  Tex.  Civ.  App.  276,  102  S.  W.  442,  as  fol- 
lows: 

"To  require  proof  that  the  engineer  actually 
knew  that  the  deceased  would  inevitably  be 
killed  unless  the  engine  was  stopped,  and  that 
he  nevertheless  continued  his  course,  would  be 
to  require  that  a  case  of  murder  be  establish- 
ed, and  in  our  opinion  it  is  not  necessary  that 
the  proof  should  fasten  upon  the  engineer  an; 
act  or  omission  involving  moral  turpitude.  Nor, 
on  the  other  hand,  do  we  allow  the  proposition 
that  he  may  speculate  on  the  chances  of  one 
leaving  the  track  until  too  late  for  the  effec- 
tive use  of  the  means  at  hand  after  knowledge 
of  peril.  To  allow  such  a  doctrine  would  abro- 
gate the  rule  of  liability  in  all  cases,  save  whore 
the  situation  of  the  person  on  the  track  rendered 
it  manifestly  impossible  for  him  to  do  aught 
for  himself.  If  it  appears  from  the  evidence 
that   the   engineer  realizes  that  deceased  waj 
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iKnonmt  »(  the  approach  of  the  train,  and  there- 
fore would  not  probably  leave  the  track,  the 
new  duty  thereby  arose,  and  for  the  eniHneer'a 
failure  to  discharge  it  the  company  la  liable." 

In  Sinclair  t.  BaUway,  133  Mo.  233,  243,  34 
S.  W.  70,  78,  the  case  most  fttvorable  to  de- 
fendant, the  court  said: 

"In  other  words,  the  charge  is  that  the  en- 
gineer was  negligent  in  not  stopping  the  train 
iu  time  to  avoid  striking  deceased.  This  duty 
of  the  engineer  arose  as  soon  as  he  knew,  or 
.  by  proper  care  ought  to  have  knoion,  that  de- 
ceased did  not  regard  the  warning  signal." 

In  Reybum  v.  Railroad  Co.,  187  Ma  665, 
86  8.  W.  174,  the  court  held  that  though 
a  pedestrian  enters  upon  the  fenced  track 
of  a  railroad  and  uses  It  as  a  footpath  and 
walks  In  it  apparently  heedless  of  the  danger 
entaQed,  yet  If  the  railroad's  servants  In 
charge  of  the  locomotlTe  see  him  and  realize 
his  danger,  it  then  becomes  their  doty  to 
exercise  ordinary  care  to  do  what  .they  can 
with  the  means  at  hand  to  avoid  injuring 
him,  and  If  they  ftill  in  that  duty  the  railroad 
company  Is  liable  for  bis  consequent  Injuries, 
notwithstanding  his  negligence.  And,  as- 
showing  the  defendant's  liability,  stated: 

"  •  *  •  the  engineer  and  fireman  saw  the 
man,  saw  that  he  was  walking  with  his  back 
towards  them  never  once  looking  around,  mani- 
festing by  his  every  movement  that  be  was  un- 
mindful of  the  approaching  train,  yet  without 
■o  much  as  even  lifting  thtfr  hands  to  touch 
the  bell  or  whistle  they  ran  on  him  and  Ulled 
him." 

In  Johnson  v.  Traction  Co.,  170  Mo.  App. 
174.  161  S.  W.  1193,  this  court  held,  to  quote 
from  the  syllabus,  thus: 

"Where  there  is  an  unobstructed  view  of  a 
wagon  either  on  a  street  railway  track  or  so 
near  thereto  as  to  be  in  the  danger  zone,  so  that 
the  jury  is  warranted  in  finding  that  the  mo- 
torman  either  saw,  or  by  due  care  could  have 
seen,  such  wagon  in  the  place  of  danger  in  time 
to  stop  the  car  and  avoid  the  coIliRion,  then  the 
time  and  place  where  his  duty  in  this  regard 
arose  is  somewhere  between  the  first  i^lace  of 
vision  and  the  collision,  and  is  determined  by 
the  phrase  'in  time  to  avoid  the  collision.' " 

In  Quinley  v.  Traction  Co.,  180  Ma  App. 
287,  304,  165  S.  W.  346,  352,  this  court  ap- 
proved an  instruction  that: 

"If  you  find  that  plaintiff  was  approaching 
said  track  and  that  she  wns  unconscious  of  the 
approach  of  said  car,  and  that  it  was  apparent 
to  a  rentonahly  prudent  person  that  she  was  un- 
mindful of  danger  and  was  going  upon  said 
track,  then  it  was  the  duty  of  the  motorman 
to  at  once  have  taken  precaution  to  avoid  the 
collision." 

See,  also,  a  review  of  cases  on  this  point 
In  the  concurring  opinion  on  page  308  of  180 
Mo.  App.,  165  S.  W.  346. 

[1]  We  think  that  there  was  ample  evi- 
dence here  to  warrant  a  finding  that  a  rea- 
sonably prudent  engineer  would  have  realiz- 
ed that  deceased  was  not  aware  of  the  ap- 
proach of  this  train,  and  therefore  oblivious 
to  his  own  danger,  before  the  train  was  too 
close  to  be  stopped.  In  such  a  case  the  en- 
gineer could  no  longer  rely  on  the  deceased 
going  out  of  the  danger  of  which  he  was 
not  apparently  aware.  The  engineer  seems 
to  have  scented  danger  on  passing  the  last 


crossing  from  the  fact  that  deceased  was 
giving  no  heed  to  and  apparently  had  not 
heard  the  crossing  signal.  He  Uien  began 
sonndlng  the  shrill  danger  signals  and  ring- 
ing the  bell.  Notwithstanding  this  the  de- 
ceased kept  walking  leisurely  down  the  track 
with  his  back  to  the  train,  not  turning  his 
head  to  look  or  giving  any  heed,  though  the 
train  was  fast  approaching,  giving  these 
shrill  danger  alarms.  The  deceased's  action 
was  so  unnatural  and  extraordinary  for  a 
normal  human  being  as  to  have  suggested 
that  he  was  either  demented  or  substantially 
deaf.  The  deceased's  every  action  indicated 
that  he  was  oblivious  to  the  approaching 
danger.  The  alarms  were  such  that  they  at- 
tracted the  attention  of  every  person  within 
a  radlns  of  a  mile.  The  engineer  and  fire- 
man acknowledged  that  the  deceased  was 
apparently  oblivious  to  his  danger  and  gave 
no  indication  of  his  knowledge  of  the  ap- 
proaching train.  This  state  of  facts  com- 
menced near  a  quarter  of  a  mile  from  the 
point  of  the  accident  and  continued  till  the 
train  was  too  close  to  deceased  to  be  stopped. 
To  hold  that  the  engineer  could  maintain  the 
speed  of  the  train  till  too  close  to  avert  strik- 
ing deceased  and  be  held  not  guilty  of  negli- 
gence as  a  matter  of  law  under  these  facts  is 
a  proposition  to  which  we  do  not  assent 

[2]  We  believe  that  the  appellate  courts 
are  now  all'  agreed  that  an  Instruction  fixing 
the  measure  of  damages  under  section  5425,  - 
R.  S.  1909,  when  more  than  $2,000  is  sued 
for,  Is  proper,  which  directs  the  jury  to 
award  an  amount  not  less  than  $2,000  nor 
more  than  $10,000  In  the  discretion  of  the 
jury,  taking  into  consideration  on  the  one 
hand  the  evidence  showing  pecuniary  loss 
such  as  the  age,  earning  capacity,  etc.,  of  the 
deceased,  and  on  the  other  the  facts  and  cir- 
cumstances attending  the  killing  and  show- 
ing the  degree  of  negligence  or  culpability  of 
the  defendant;  and  so.  In  effect,  wns  the 
jury  instructed  here.  Klser  v.  Met  By.  Co., 
188  Mo.  App.  169,  172, 175  S.  W.  98,  and  cases 
dted.  Also  Loomis  v.  Railroad,  188  Mo.  App. 
203,  205,  175  S.  W.  143;  Baldwin  v.  Harvey 
&  Durham  (Mo.)  191  Mo.  App.  233,  236,  177 
S.  W.  1087;  Hobnes  v.  Railroad,  176  S.  W. 
1041,  1012 ;  Roberts  v.  Trunk,  179  Mo.  App. 
358,  361,  362,  166  S.  W.  841;  Harding  v. 
RaUroad,  248  Mo.  663,  668,  164  S.  W.  711. 

[3]  The  defendant  assigns  as  error  the  re- 
fusal of  the  court  to  give  an  Instruction  lim- 
iting the  amount  of  plaintiff's  recovery  to 
$2,000.  It  cites  the  case  of  liesater  v.  Rail- 
way Co.,  177  Mo.  App.  534,  160  S.  W.  818,  in 
support  of  this  contention.  It  will  be  noted, 
however,  that  In  the  Lasater  Case  a  divided 
court  held  that  defendant  In  a  case  like  this 
was  entitled  to  an  Instruction  limiting  the 
amount  to  be  recovered  ou  a  penalty  to  $2,000, 
but  here  the  Instruction  seeks  to  limit  the  en- 
tire recovery  to  $2,000.  If  the  amount  of  re- 
covery is  limited  in  such  cases  to  $2,000  as  a 
penalty  and  the  balance,  if  any,  must  be 
compensatory,   there   was   evidence  in  this 
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case  that  deceased  was  an  able-bodied  man, 
other  than  tbe  defect  In  his  hearing,  was  a 
farmer,  and  the  evidence  is  sufficient  to  war- 
rant an  additional  $1,000  as  compensatioii. 
The  instruction,  therefore,  was  properly  re- 
fused. Baldwin  v.  Harvey  &  Durham,  l&l 
Mo.  App.  233,  237-239, 177  S.  W.  1087. 
The  Judgment  will  be  afBrmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


STATE  V.  FRBDEBIOI.    (No.  14078.) 

(St  liOnls  Court  of  Appeals.    Missouri.    Dec.  7, 
1916.) 

1.  HUBBAKD  AND  WlFE  <S=»313  —  ABANDON - 
IISNT  AND  NONSUFPOBT  —  EUIMBNTS  OF  OF- 
FENSE. 

In  a  prosecution  agrainst  a  husband  for 
abandonment  and  nonsupport,  it  is  incumbent  on 
the  state  to  prove,  not  only  abandonment  with 
the  intention  not  to  resume  cohabitation,  but 
also  the  failure  to  maintain  and  provide  for  the 
wife,  and  that  tliis  was  of  such  character  as  to 
carry  with  it  the  criminal  intent  necessary  to 
complete  the  offense. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  1110;   Dec  Dig.  «8=»313.] 

2.  Husband  and  Wife  «=»313  —  Abandon- 
ment AND  Nonsupport— Evidence. 

In  a  prosecution  against  a  husband  for 
abandonment  and  nonsupport,  evidence  held  in- 
sufficient to  show  that  after  defendant  ceased 
making  weekly  payments  to  his  wife  she  was 
left  without  means  of  support  or  that  he  ceased 
to  make  such  payments  with  criminal  intent. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1110;    Dec.  Dig.  «=»313.] 

3.  Husband  and  Wife  «=>304  —  Abandon- 
ment AND  Nonsuppobt— Elements  of  Of- 
fense. 

A  husband  cannot  be  convicted  of  abandon- 
ment and  nonsupport  of  his  wife  so  long  as  she 
is  living  on  means  furnished  by  him  or  derived 
from  the  proceeds  of  hia  property  left  in  her 
possession. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wite,  Cent  Dig.  {  1102;  Dec.  Dig..S=»304.] 

4.  Husband  and  Wife  $=»313  —  Abandon- 
ment AND  Nonsupport  —  EJvidence  —  Ad- 
missibilitt. 

In  a  prosecution  of  a  husband  for  abandon- 
ment and  nonsupport  it  was  error  to  exclude 
cross-examination  of  the  wife  as  to  an  exchange 
by  her  of  a  piano  left  in  her  possession  for  a 
more  expensive  one,  as  affecting  the  question 
wlietber  she  was  left  without  means  of  support 
[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  }  1110;  Dec.  Dig.  <8=>313.] 

5.  Husband  and  Wife  ®=>302  —  Abandon- 
ment AND  Nonsupport— Klements  of  Of- 
fense—Intent. 

To  constitute  the  offense  of  wif6  abandon- 
ment the  element  of  criminal  intent  must  enter 
into  ttie  failure  to  support 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1100;  Dec.  Dig.  <S=»302.] 

C.  Husband  and  Wife  <S=»313  —  Abandon- 
ment AND  Nonsupport— Burden  of  Proof. 
In  a  prosecution  of  a  husband  for  abandon- 
ment and   nonsupport   the    burden   is   on   the 
state  to  establish  every  element  of  the  offense. 

W'Gd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  1110;  Dec.  Dig.  <S=»313.] 
Nortonl,  J.,  dissenting. 


Appeal  from  St  Louis  Ck>art  of  Criminal 
CorrectlcMi;  Calvin  N.  Miller,  Judge. 

"Not  to  be  officially  published." 

Frank  O.  Frederld  was  convicted  of  aban- 
donment of  his  wife  and  failure  to  maintain 
and  provide  for  her,  and  appeals.  Reversed, 
and  defendant  discharged.  Cause  certified 
to  Supreme  <>>urt  for  final  determination. 

H.  M.  Wilcox  and  Oliver  J.  Miller,  both 
of  St.  Louis,  for  appellant  Howard  Sidener, 
of  St.  Louis,  for  the  State. 

ALLEN,  J.  This  is  a  pA>secutlon  under 
section  4495,  Revised  Statutes  1909,  for  the 
alleged  abandonment  by  defendant  of  his 
wife  and  tiis  failure  to  maintain  and  provide 
for  her.  Defendant  was  convicted,  and  tola 
punishment  assessed  at  a  fine  of  |500,  and  be 
appeals. 

Defendant  and  his  wife,  the  prosecuting 
witness  were  married  in  1910.  On  July  4, 
1912,  they  were  living  together  in  the  city  of 
St,  Louis,  on  which  date  the  separation  oc- 
curred; defendant  leaving  bis  wife  in  the 
possession  of  the  residence  in  which  they 
were  living,  owned  by  him,  and  in  possession 
also  of  the  household  furniture,  a  piano,  and 
some  chickens. 

On  behalf  of  the  state  there  is  evidence  tend- 
ing to  prove  that  the  defendant  had  not  good 
cause  for  the  abandonment ;  while  defendant's 
evidence  tends  to  show  conduct  on  the  part  of 
the  wife  Justifying,  perhaps,  his  leaving  her. 
Under  the  evidence  the  question  whether  de- 
fendant abandoned  bis  wife  "without  good 
cause,"  which  must  be  shown  to  authorize 
a  conviction  (State  ▼.  Ureenup,  30  Mo.  App. 
299;  State  v.  Loving.  184  Ma  App.  82,  168 
S.  W.  339),  became  a  question  for  the  Jury. 
And  it  may  be  said  that  there  is  sufficient 
evidence  from  which  it  may  be  found  that 
the  abandonment  was  with  the  intention  not 
to  resume  cohabitation,  and  with  the  neces- 
sary criminal  intent  in  the  premises.  See 
State  V.  Linck,  68  Mo.  App.  161-163;  State 
V.  Loving,  supra. 

[1]  But  it  Is  Incumbent  upon  the  state  to 
also  prove  the  subsequent  alleged  failure  to 
maintain  and  provide  for  the  wife,  within 
the  meaning  and  intendment  of  the  statute, 
and  that  this  was  of  such  character  as  to 
carry  with  It  the  criminal  Intent  necessary 
to  .complete  the  offense  denounced  by  the 
statute.  See  State  t.  Loving,  supra,  and  au- 
thorities dted.  And  the  important  questions 
involved  in  this  appeal  are  whether  the  al- 
leged failure  to  maintain  and  provide  for  the 
wife  was  of  such  character  as  to  bring'  the 
case  within  the  statute,  and  whether  there 
is  any  substantial  evidence  to  establish  a 
criminal  intent  on  the  part  of  defendant  In 
respect  thereto. 

[2]  The  house  and  premises  in  yrhlcL  de- 
fendant and  his  wife  lived  had  been  purchas- 
ed by  defendant,  and  were  being  paid  for  by 
monthly  installments.     It  appears  that  de- 
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fendant  had  paid  Bometbiag  more  tban  $400 
npon  the  prc^erty,  Incdnding  Interest,  and 
had  expended  thereon  about  $200  for  Im- 
proTements.  According  to  defendant  hla 
"eqolty"  therein  amounted  to  $700  or  $800. 
The  state  admitted  that  all  of  the  household 
goods  bad  been  purchased  and  paid  for  by 
defendant.  Defendant  purchased  the  piano  at 
the  price  of  $265  npon  the  InstaUment  plan, 
and  at  the  time  of  the  separation  $241  had 
been  paid  there<«.  The  wife  claims  to  have 
paid  $25  on  the  piano,  but  this  is  denied  by 
defendant 

It  appears  that  In  August,  1912,  the  de- 
fendant Instituted  an  action  for  dlrorce 
against  his  wife,  and  that  during  the  pen- 
dency thereof  In  the  circuit  court  of  the  dty 
of  St.  Louis  the  court  allowed  the  wife  $5 
per  week  as  alimony  pendente  lite.  It  is 
said  that  this  suit  was  dismissed  shortly 
thereafter,  and  it  appears  that  defendant  dis- 
continued making  these  payments.  The  wife 
thereupon  sought  the  assistance  of  the  prose- 
cuting attorney  of  the  city  of  St.  Louis,  who 
interviewed  the  defendant  regarding  the  mat- 
ter. The  evidence  is  tliat  defendant  there- 
npon  began  to  pay  to  his  wife  $5  per  week, 
and  continued  such  payment  from  November 
11,  1912,  to  January  25,  1913.  On  the  last- 
named  day  defendant  paid  bis  wife  the  sum 
of  $5,  but  thereafter  made  no  further  pay- 
ments up  to  the  time  of  the  filing  of  the  In- 
formation herein,  to  wit,  March  18,  1913. 
It  appears  that  defendant's  Income  was  from 
$75  to  $85  per  montli,  with  perhaps  some  de- 
duction for  expense. 

The  evidence  is  that  from  July  4,  1912,  to 
January  25,  1913,  defendant  paid  to  his  wife 
approximately  $98.  The  prosecuting  witness 
denied  that  ^e  had  received  more  tlian  $05, 
but  the  record  shows  that  checlcs  were 
given  to  her  by  the  defendant  during  this 
period  aggregating  more  than  $98,  though 
the  diecks  themselves  are  not  In  evidence. 
And  the  evidence  shows  that  after  the  sep- 
aration the  prosecuting  witness  sold  a  type- 
writer belonging  to  the  defendant  for  $10,  a 
kitchen  cabinet  for  $10  or  $15,  a  bookcase  for 
$5,  and  that  she  sold  other  household  goods, 
lawliooks,  and  clothing  of  the  defendant, 
though  the  amount  that  she  received  there- 
for does  not  appear. 

Ilie  evidence  tends  with  much  force  to 
show  that  the  wife  exchanged  the  piano,  up- 
on wtilch  $241  had  been  paid,  and  which  was 
therefore  nearly  completely  paid  for,  for  a 
new  piano,  a  "player  piano,"  the  price  of  the 
latter  being  $726,  she  receiving  credit  for 
$241  thereon.  The  wife  denied  that  she  had 
thus  disposed  of  the  piano,  but  upon  being 
cross-examined  in  regard  thereto  she  flatly 
refused  to  answer  questions  of  defendant's 
coonseL  The  court,  upon  request  of  counsel, 
declined  to  compel  her  to  answer  these  ques- 
tions, stating  that  the  matter  was  Immaterl- 
aL  She  testified  that  the  new  piano  which 
was  In  the  house  had  been  purchased  by  her 
daughter — a    daughter    by   a   former   hus- 


band. The  daughter,  however,  testifying  as 
a  witness  for  the  state,  stated  that  she  had 
nothing  to  do  with  the  transaction  whatso- 
ever, but  timt  her  mother  had  exchanged  the 
piano  as  above  stated.  And  defendant's  evi- 
dence is  that  such  exchange  was  made  by 
the  wife. 

The  information,  filed  as  aforesaid  on 
March  18,  1913,  alleges  that  on  January  10, 
1913,  "and  on  divers  other  days  and  times 
between  that  date  and  the  date  of  the  filing 
of  this  complaint,"  the  defendant  "unlawful- 
ly, willfully,  and  without  good  cause  did 
abandon,  and  did  fall,  neglect,  and  refuse  to 
maintata  and  provide  for  Ills  lawful  wife," 
etc 

It  Is  c(Miceded  tliat  the  defendant  continued 
his  payments  of  $5  per  week  up  to  and  in- 
cluding January  25,  1913.  It  is  clear,  there- 
fore, that  the  offense  became  complete,  if  at 
all,  sul>sequent  to  the  last-mentioned  date; 
and  it  must,  of  course,  have  been  complete 
on  or  prior  to  the  filing  of  the  Information 
on  March  18,  1913.  See  State  v.  Fuchs, 
17  Mo.  App.  loc.  cit.  461. 

[3]  The  prosecuting  witness  did  not  testi- 
fy that  she  was  without  means  of  support 
after  January  25,  1913,  nor  is  there  any  tes- 
timony In  the  record  to  show  ttiat  she  was 
destitute  after  that  time  and  prior  to  tlie 
filing  of  the  information,  or  that  she  did  not 
or  could  tiot  live  upon  the  means  provided 
her  by  the  husband  or  derived  from  the  sale 
or  use  of  the  property  in  her  possession.  De- 
fendant cannot  be  convicted  of  the  criminal 
offense  denounced  by  the  statute  so  long  as 
the  wife  Is  living  'on  means  furnished  by  the 
husband  or  derived  from  the  proceeds  of  his 
property  left  In  the  wife's  possession.  State 
V.  ruclis,  supra.  It  is  true  that  a  witness  for 
the  state,  a  Mrs.  Ray,  in  testifying  as  to  the 
facts  of  the  separation,  said  that  the  wife 
"was  destitute  and  without  means  of  sup- 
port." This  is  the  only  testimony  of  this 
character  in  the  case,  and  it  refers  to  the 
time  of  the  separation.  It  does  not  show 
ttmt  the  wife  was  destitute  and  without 
means  of  support  at  the  time  here  In  question, 
and  it  Is  conceded  that  the  wife  continued 
to  live  In  the  defendant's  house,  and  that 
certain  means,  though  not  abundant,  were 
supplied  by  the  husband,  and  that  she  re- 
ceived certain  moneys,  the  amount  of  which 
Is  very  indefinite,  from  the  sale  of  person- 
alty. There  is  no  attempt  to  show  that  the 
offense  was  complete  prior  tb  January  25, 
1913,  but  the  prosecution  is  predicated  upon 
the  failure  of  the  defendant  to  keep  up  his 
payments  of  $5  per  week  thereafter,  prior  to 
March  18,  1913.  And  there  appears  to  be 
no  evidence  that  the  wife  could  n'ot  and  did 
not  support  herself  during  this  period  upon 
the  means  derived  from  the  husband  as 
aforesaid. 

In  State  ▼.  Fuchs,  supra,  it  Is  said  by 
Thompson,  J.: 

"The  testimony  on  tl»e  part  of  the  wife  is 
that  the  huBl>and  did  not  give  her  a  cent  since 
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he  left  her,  but  she  tails  to  state  that  he  left 
her  without  means ;  while  he  states,  and  his  tes- 
timony is  uncontradicted,  that  a  few  days  be- 
fore he  left  her  he  divided  with  her  the  pro- 
ceeds of  some  of  his  furniture,  her  share  amount- 
ing to  some  $30  or  $40.  She  testifies  that,  aft- 
er her  husband  left  her,  she  lived  on  the  pro- 
ceeds of  her  furniture,  for  all  that  the  testimony 
shows,  until  after  the  information  was  filed. 
One  of  the  witnesses  for  the  state  testifies  that 
her  husband  gave  her  $6  some  time  after  he  left 
her,  and  presumably  before  the  information  was 
filed ;'  and  another  witness  on  the  part  of  the 
state  testifies  that  the  husband  told  her  that  he 
would  give  his  wife  $6  a  week  while  the  divorce 
suit  was  pending,  which  was  commenced  after 
the  date  of  the  illegal  abandonment.  We  cannot 
hold  that  the  charge  of  this  oftense  is  made  out, 
while  the  wife  is  living  on  means  provided  by 
her  husband.  Tlie  willful  abandonment  and 
failure  to  support  must  concur,  as  they  are  ased 
conjunctively,  and  not  disjunctively  in  the  stat- 
ute. The  evidence  for  the  state  having  been  in- 
sufficient in  law  to  make  out  the  offense  charged 
in  the  information,  the  defendant  was  entiUed 
to  a  verdict  of  not  guilty  at  the  hands  of  the 
Jury." 

What  Is  said  by  tbe  learned  author  of  the 
opinion  from  which  we  have  Just  quoted  is 
applicable  here.  The  doctrine  may  appear  to 
be  somewhat  extreme,  but  it  is  to  be  borne 
in  mind  that  the  statute  is  designed  to  reach 
such  dereliction  on  the  part  of  tbe  husband 
as  should  make  bim  a  criminal  before  the 
law.  It  is  not  enough  that  tbe  husband's 
failure  to  fully  perform  his  marital  obliga- 
tions may  be  such  as  to  Justify  tbe  wife  in 
inroking  civil  remedies  available  to  her,  but 
the  facts  must  be  such  as  to  fasten  upon  tbe 
defendant  criminal  responsibility  In  the  prem- 
ises. And  In  this  connection,  another  phase 
of  tbe  case  should  be  considered.  Defend- 
ant testified,  without  objection,  that  his  coun- 
sel had  been  informed  by  counsel  for  the 
wife  that  the  wife  had  sold  the  piano  for 
$100.  It  appears  that  tbe  defendant  learned 
that  the  piano  had  been  taken  from  tbe 
bouse,  and  upon  inquiry  In  regard  to  the 
matter  was  informed  that  bis  wife  had  sold 
the  same  for  the  sum  of  $100.  In  point  of 
ttuct  it  appears  that  this  was  not  the  case, 
but  that  the  piano  had  been  exchanged  for 
another  piano  as  above  stated.  However,  de- 
fendant's testimony  is  to  the  effect  that  he 
stopped  bis  payments  on  January  25,  1913, 
because  of  the  Information  received  by  him 
to  the  effect  that  his  wife  had  received  $100 
for  the  piano  which  she  had  In  her  posses- 
sion, by  reason  whereof  she  was  not  with- 
out means  of  subsistence  for  the  time  be- 
ing. And  there  is  no  countervailing  testi- 
mony. Defendant  also  undertook  to  testify 
that  in  stopping  his  payments  he  acted  upon 
the  advice  of  counsel,  but  this,  upon  tbe 
state's  objection,  was  excluded.  Defendant 
also  testified  that  prior  to  the  exchange  of 
the  piano  as  aforesaid  he  had  offered  to  pay 
to  his  wife  $100  if  she  would  surrender  the 
piano  to  him.  On  the  other  hand,  there  Is  a 
letter  in  eridence  from  defendant  to  his  wife 
telling  her  to  allow  the  Baldwin  Piano  Com- 
pany to  take  the  piano  w  it  liad  not  been 
fully  paid  for. 


[4]  Tbe  fact  that  the  prosecuting  witness 
had,  without  consulting  the  defendant,  ex- 
changed the  piano  for  a  more  expensive  one, 
was  a  matter,  we  think,  not  Immaterial  to  the 
Issues  herein,  and  we  arie  of  the  opinion  that 
the  trial  court  should  not  have  restricted  the 
cross-examination  of  the  prosecuting  witness 
as  to  this  matter,  but  should  have  compelled 
her  to  answer  the  questions  propounded  to 
her  in  this  connection.  The  fact  that  tbe 
wife  exchanged  tbe  piano  for  a  more  expen- 
sive one,  undertaking  to  pay  the  difference 
in  installments,  was  a  circumstance  to  be 
considered  on  the  question  whether  she  was 
left  without  means  of  support. 

Whether  the  court  should  have  permitted 
the  defendant  to  show  that  he  acted  under 
advice  of  counsel  at  the  time  when  It  is  said 
that  his  counsel  imparted  to  him  the  in- 
formation above  mentioned  Is  a  matter  which 
we  need  not  decide.  While  the  rule  obtains 
that  It  is  no  defense  to  a  criminal  prosecu- 
tion that  one  acts  under  advice  of  counsel, 
nevertheless  such  testimony  has  been  held 
to  be  admissible  in  mitigation  of  punishment. 
See  12  Cyc.  156.  But  if  in  fact,  defendant 
ceased  his  payments  at  the  time  mentioned 
above  upon  the  information  and  in  tbe  be- 
lief that  the  wife  was  provided  with  funds 
from  the  sale  of  bis  property  sufficient  to 
supply  her  needs  for  the  time  being,  and 
with  no  intent  or  design  to  deprive  her  of 
the  means  of  support,  it  would  seem  that  the 
element  of  criminal  intent  was  wholly  lack- 
ing. While  It  Is  conceded  that  the  wife  did 
not.  In  fact,  sell  the  piano,  it  is  a  fact  that 
it  disappeared  from  the  borne ;  and  the  evi- 
dence is  that  defendant  learned  this,  and 
upon  further  Inquiry  obtained  apparently 
reliable  information  to  the  effect  that  his 
wife  had  received  $100  therefor.  His  pay- 
ments had  been  suspended  about  six  weeks 
when  the  information  was  filed  against  him ; 
and,  if  the  wife  had,  in  fact,  obtained  $100 
additional  from  the  sale  of  property,  she 
would  not  then  have  been  in  want. 

[5]  In  12  Cya  p.  156,  it  is  said: 

"Where  one  i^  ignorance  or  mistake  as  to  fact 
commits  an  act  which  but  for  such  mistake 
would  be  a  crime,  there  is  an  absence  of  the 
maUce  or  criminal  intention  which  is  generally 
an  essential  element  of  crime,  and  tbe  general 
rule  therefore  is  that  such  ignorance  or  mistake 
of  fact  will  exempt  one  from  criminal  responsi- 
bility." 

While  there  are  exceptlcms  to  this  (see  12 
Cyc.  157),  this  case,  we  believe,  is  within  the 
general  rule,  in  view  of  the  fact  that  a  crim- 
inal intent  must  here  appear.  See  State  ▼. 
Broger,  44  Mo.  App.  393;  State  v.  Loving, 
supra.  It  Is  true  that  in  prosecutions  for 
certain  misdemeanors  the  Intent  with  which 
the  act  is  done  is  not  material ;  the  doing  of 
the  act  itself  constituting  the  offense.  See 
Haggerty  v.  Ice  Mfg.  &  Storage  Co.,  143  Mo. 
loc.  dt  246,  247,  44  8.  W.  1114,  40  L.  R.  A. 
151,  66  Am.  St  Rep.  647,  and  authorities 
cited.  However,  If  the  prior  decisions  of  our 
court  are  correct  as  to  what  must  be  shown 
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In  order  to  make  oat  the  offense  of  wife 
abandonment  under  the  statute,  the  element 
of  criminal  intent  mnst  enter  Into  the  faUnre 
to  support. 

We  do  not  say  that  all  of  defendant's  tes- 
tbnon;  In  this  connection  was  admlsslUe  If 
met  by  proper  ob]ecti<H].  Bnt  the  .fact  that 
defendant  acted  upon  certain  information 
which  he  believed  to  be  true,  If  properly 
shown  or  coming  into  the  case  without  objec- 
tion, would  go  to  negative  the  existence  of 
criminal  intent  Where  the  character  of  the 
act  depends  upon  the  intent  with  wtiich  it 
was  done,  there  is  much  authority  to  the  ef- 
fect that  the  defendant  may  testify  as  to  the 
intent  with  which  he  committed  the  alleged 
criminal  act  (See  State  v.  Banks,  73  Ho. 
■:i92:  State  v.  Palmer,  88  Mo.  668;  State  v. 
Torphy,  78  Ha  App.  206;  State  v.  Partlow, 
90  Ma  loc.  dt.  626,  627,  4  8.  W.  14,  69  Am. 
Rep.  31;  State  v.  Nelson,  IIS  Mo.  loc.  ctt 
126,  23  S.  W.  108&  And  in  this  connection 
see  Wheeler  v.  Chestnut  95  Ua  App.  646,  69 
S.  W.  621,  and  cases  dted  in  note  to  Jarrell 
V.  Young,  Smith  Field  Company,  105  Md.  280, 
66  AtL  60,  23  I/.  B.  A  (N.  S.)  367,  12  Ann. 
Cas.  1  et  seq.  In  the  case  before  ns  defend- 
ant did  not  undertake  to  directly  testify  as 
to  his  intent  but  to  matters  going  to  show  a 
want  of  criminal  intent  in  failing  to  provide 
for  his  wife  aftM'  January  26, 1913. 

[6]  As  the  state  failed  to  show  that  the 
wife  was,  in  fact  deprived  of  means  of  sup- 
port by  reason  of  the  cessation  by  defendant 
of  his  payments  for  a  period  of  time,  and  as 
defendant's  evidence  tends  to  show  that  he 
acted  in  good  faith,  under  a  mistake  of  fact 
In  the  belief  that  she  was  possessed  of  pres-' 
ent  means  of  support,  it  appears  that  evi- 
dence is  lacking  to  show  a  criminal  intent  on 
the  part  of  the  accused  in  ceasing  to  make 
such  paym«its.  The  burden  was  upon  the 
state  to  establish  every  element  of  the  of- 
fense. And  we  think  that  the  state  did  not 
make  out  a  case  of  failure  to  maintain  and 
sujHKUt  the  wife,  with  criminal  Intent,  such 
as  the  statute  denounces  and  makes  a  crimi- 
nal otCenae.  We  do  not  mean  to  say  by  any 
means  that  defendant  has  fully  performed 
his  marital  obligations.  We  are  here  con- 
cerned only  with  his  criminal  responsibility 
for  his  acts  under  the  fttcts  disclosed  by  the 
record.  While  we  may  condemn  his  conduct 
in  certain  respects,  we  are  forced  to  the  con- 
dnsion  that  the  state  failed  to  establish  the 
criminal  charge  laid  against  him. 

The  judgment  will  therefore  be  reversed, 
and  the  defendant  discharged. 

It  Is  8o  ordered. 

BE!YNOIJ>8,  P.  J.,  ctmcnrs.  KOBTONI, 
J.,  dissents,  and,  as  he  deems  the  decision 
herdn  to  be  contrary  to  the  decision  of  the 
Supreme  Court  in  Gannon  v;  Laclede  Gas- 
Ught  0<Hnpany,  146  Mo.  602,  46  &  W.  968,  47 
8.  W.  907,  48  li.  B.  A.  606.  the  csmse,  at  Us 


request.  Is  hereby  certified  to  the  Supreme 
Court  for  final  determination.  . 

NOBTONI,  J.  (dissenting).  It  may  be  that 
the  Judgment  In  this  case  should  be  reversed 
and  the  cause  remanded  for  erroneous  rul- 
ings on  the  rec^tlon  and  rejection  of  evi- 
dence during  the  trial,  but  I  dissent  from  the 
conclusion  that  there  is  no  substantial  evi- 
dence to  sustain  the  verdict 

It  is  argued  the  evidence  does  not  suffi- 
ciently disclose  the  essential  criminal  intent 
on  the  part  of  defendant  It  appears  the 
parties  were  married  about  two  years  before 
the  abandonment  They  resided  In  a  suburb 
of  the  dty  of  St  Louis,  where  defendant 
owned  a  small  residence.  After  the  marriage 
he  purchased  this  prcqpert?  on  the  Install- 
ment plan  at  about  $1,900,  and  expended  a 
couple  of  hundred  dollars  thereafter  on  im- 
provements. He  had  paid  about  $400  on  the 
property  in  Installments,  and  It  Is  said  his 
equity  therein  was  worth  about  $700.  De- 
fendant was  engaged  by  a  chemical  company, 
and  received  a  salary  therefrom  of  $66  per 
month.  He  also  conducted  a  collecting  busi- 
ness which  the  evidence  for  the  state  tends 
to  prove  paid  him  about  $200  per  month,  but, 
according  to  defendant's  evidence,  it  paid 
him  on  an  average  of  aboat  $20  \^t  month. 
Among  other  articles  of  furniture  of  the 
household  defendant  had  purchased  a  piano 
from  the  Baldwin  Piano  Company,  and  this, 
too,  was  being  paid  for  on  the  instellment 
plan.  Defendant's  wife,  the  prosecuting  wit- 
ness, says  she  made  the  first  payment  on  the 
piano  of  $26  with  her  own  money,  while  de- 
fendant says  he  made  all  of  the  payments 
thereon,  which  amounted  to  the  sum  total  of 
$201. 

There  is  some  evidence  that  the  parties 
disagreed  at  times  and  quarreled  because  de- 
fendant did  not  pay  the  grocery  Mils.  How- 
ever, the  evidence  preponderates  to  the  effect 
that  there  was  no  serious  trouble  between  de- 
fendant and  his  wife,  and  it  tends  with  great 
force  to  prove  that  he  was  not  justified  in 
leaving  the  home.  There  is  some  evidence 
tending  to  prove  that  defendant  drank  exces- 
sively at  times  and  stayed  out  late  at  nights. 
There  is  evldmce,  too,  to  the  contrary.  A 
neighbor  of  the  parties  who  lived  in  the 
house  and  cared  for  defendant's  wife  while 
she  was  edok  immediattiy  before  be  abandoned 
her  soys  that  the  wife  treated  defendant  well, 
and  another  witness  says,  too,  she  performed 
the  duties  of  a  housewife  in  proper  fashion. 
There  seems  to  .be  no  controversy  here  con- 
cerning the  facts  that  the  evidence  is  abun- 
dant to  sustain  the  finding  that  defendant  was 
not  Justified  in  leaving  the  home  in  the  first 
instance.  It  appears  that  on  July  4,  1912, 
he  packed  bis  suit  case,  and,  without  cere- 
mony, took  his  leave.  Thereafter  for  some 
considerable  time  he  made  no  contribution 
whatever  for  the  support  of  his  wife.  She 
kei>t  a  few  chickens,  between  25  and  00,  and 
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sold  some  eggs;  also  she  sold  a  secondhand 
typewriter  in  the  house  for  $10  and  a  kltdien 
cabinet  for  ^0.  From  these  sonrces  and  her 
own  labor  she  eked  out  an  existence  for 
awhile,  but  finally  called  upon  the  prosecut- 
ing attorney  for  assistance.  He  interviewed 
defendant  and  insisted  that  he  should  con- 
tribute to  his  wife's  support.  Defendaht  de- 
nies his  income  was  as  large  as  that  testified 
to  by  the  proeecuting  witness,  but  admits  it 
was  from  $75  to  |S5  per  montli.  After  his 
interview  with  the  prosecuting  attorney,  de- 
fendant commenced  making  weekly  payments 
to  his  wife  for  her  support  by  means  of 
checks  In  the  amount  of  $5  per  week.  This 
he  continued  for  some  time.  Defendant  says 
that  he  contributed  in  all  about  $98  for  the 
support  of  his  wife  through  weekly  payments, 
while  the  prosecuting  witness  says  she  re- 
ceived only  $65  from  him,  and  the  checks  are 
not  in  evidence.  There  is  evidence  that  she 
was  without  means  of  support  and  destitute, 
except  for  the  fact  that  she  continued  to  re- 
side in  the  house  and  enjoyed  the  use  of  the 
household  furniture  together  with  the  income 
from  the  chick&ns  on  the  place.  During  the 
time  defendant  Instituted  a  suit  for  divorce 
against  his  wife,  but  subsequently  dismissed 
It,  and  about  the  same  time  he  discontinued 
his  payments  of  $5  per  week  to  her  support. 
These  payments  of  $5  per  week  which  de- 
fendant had  made  for  a  time  were  discon- 
tinued about  January  18  to  25, 1913,  and  this 
fact  is  conceded. 

The  information  was  preferred  against  de- 
fendant on  March  18,  1913.  It  charges  him 
with  having  abandoned  his  wife,  and  that 
be  refused  to  support  and  maintain  her  on 
and  after  January  18,  1913.  The  evldoice 
Is  conclusive,  and,  indeed,  defendant  admits, 
that  he  made  no  contributions  to  the  support 
of  his  wife  whatever  after  January  25,  1913, 
and  prior  to  the  filing  of  the  information  on 
Mardi  18th  of  the  same  year.  But  in  defense 
he  says  that  the  payments  which  he  made 
theretofore  were  discontinued  because  his  at- 
torney was  informed  by  the  attorney  of  his 
wife,  the  prosecuting  witness,  she  had  sold 
the  piano  in  the  house  for  $100,  and  that  on 
taking  legal  advice  he  was  given  to  under- 
stand that,  while  she  had  this  money  in  hand, 
he  was  not  further  required  to  contribute  to 
her  support. 

The  principal  argument  put  forward  for  a 
reversal  of  the  judgment  here  proceeds  on  this 
phase  of  the  evidence.  The  Information  is 
predicated  on  section  4495,  R.  S.  1909.  The 
state  of  the  law  as  adjudicated  under  this 
section  of  the  statute  is  well  stated  in  State 
V.  Loving,  184  Ma  App.  82-«6, 168  S.  W.  339, 
340,  by  Judge  Allen  as  follows: 

"To  authorize  a  conviction  for  wife  abandon- 
ment under  the  statute,  it  is  incumbent  on  the 
state  to  prove  beyond  a  reasonable  doubt  that 
the  alleged  abandonment  was  without  gooci  cause 
and  with  criminal  intent,  and  that  dpfendant 
with  such  intent  failed 'to  provide  for  his  wife. 
State  T.  Doyle,  68  Mo.  App.  219.    Evidence  of 


a  mere  abandonment  and  a  subsequent  failure 
and  refusal  of  support  does  not  prove  the  crimi- 
nal offense  denounced  by  the  statute.  The  state 
must  show  that  the  defendant  bad  not  'good 
cause'  for  the  abandonment  (State  v.  (Sreenap, 
30  Mo.  App.  299),  and  that  the  abandonment 
was  with  intention  not  to  resume  cohabitation 
(State  V.  Unck,  68  Mo.  App.  161, 163),  and  that 
his  failure  to  provide  for  her  was  not  due  to 
his  lack  of  means  or  lack  of  ability  to  proride 
(State  v.  Linck,  supra;  State  v.  Broyer,  44  Mo. 
App.  393 ;  State  v.  Weise,  156  Mo.  App.  135, 
136  S.  W.  238)." 

The  evidence,  though  conflicting,  is  ample 
tending  to  prove  that  defraidant  abandoned 
his  wife  without  good  cause,  and  this  prop- 
osition does  not  seem  to  be  seriously  contro- 
verted. The  fact  that  defendant  shortly  there- 
after instituted  divorce  proceedings  against 
her  tends  to  prove  along  with  the  other  cir- 
cumstances in  the  case,  that  he  intended  to 
rid  hlms^f  of  the  wife  and.  not  resume  co- 
habitation with  her.  See  State  v.  Hendrix, 
87  Mo.  App.  17.  According  to  the  testimony 
of  the  wife,  who  says  she  aided  her  hnsband 
before  the  abandonment  in  keeping  his  books, 
his  income  was  about  $200  per  month  from  a 
collection  business  and  $65  per  month  from  a 
chemical  comiwiny  for  which  he  performed 
some  service.  According  to  the  evidence  of 
defendant,  his  entire  income  was  from  $75  to 
$85  per  month.  It  is  clear  on  these  facts 
that  his  failure  to  provide  for  the  wife's  sup- 
port to  the  extent  of  $5  per  we^  at  least, 
aa  theretofore,  was  not  because  of  the  want 
of  means  or  la(dc  of  ability  to  so  provide 
Bat  It  Is  argued,  though  such  be  true,  that  in 
Older  to  sustain  the  conviction  there  must  be 
substantial  evidence  tending  to  prove  he  fail- 
ed or  refused  to  provide  for  her  support  with 
criminal  intent,  and  as  to  this  the  evidence  is 
InsufBdent.  Ty>achlng  this  it  is  to  be  said 
that  In  September,  after  defendant  quit  the 
home  in  July,  he  wrote  his  wife  a  letter  to 
the  effect  that  he  did  not  Intend  to  make  fur- 
ther payment  of  the  installment  notes  on  the 
house  in  which  she  lived.  However,  he  pro- 
posed: 

"If  you  will  deed  the  place  to  me  I  will  pay 
the  interest  notes  and  give  you  $100.00  in  cash. 
I  want  an  answer  to  this  at  once,  so  I  will 
know  what  to  tell  Mr.  French.  Tours  very 
truly,  F.  C.  Frederici." 

On  July  18,  1912,  after  leaving  the  home, 
defendant  wrote  hla  wife  concerning  the 
piano: 

"I  will  not  be  able  to  make  any  more  pay- 
ments on  the  piano,  so  I  ordered  the  Baldwin 
people  to  get  it.  If  they  call  leave  them  have  it, 
08  it  is  their  property." 

The  piano,  as  before  stated,  had  been  pur- 
chased on  the  installment  plan  at  the  price 
of  $265,  and  $201  had  been  paid  thereon. 
Subsequently  the  Baldwin  Piano  Company 
took  the  piano.  According  to  the  evidence  of 
the  wife,  they  took  it  because  It  was  not, paid 
for,  while  there  is  evidence  tending  to  prove, 
though  by  no  means  canclusive,  that  the  pros- 
ecuting witness  exchanged  the  piano  to  the 
Baldwin  people  for  $245  on  the  purchase 
price  for  a  new  inside  player  piano  which 
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cost  $729.  nie  progecntlDK  witness  denies 
this,  and  says  that,  though  she  had  a  new 
player  piano  In  the  bouse,  It  was  there  on 
trial  only,  at  the  Instance  of  her  daughter, 
and  that  she  had  neither  exchanged  nor  sold 
the  piano  originally  purchased.  Defendant 
learned  that  the  piano  on  which  he  had  paid 
$201  was  no  longer  In  the  house  where  his 
wife  resided,  and  says  that  upon  inquiry 
through  his  attorney  made  to  bis  wife's  at- 
torney he  was  informed  by  his  attorney  she 
bad  sold  It  for  $100.  It  is  not  conceded  that 
the  piano  bad  been  sold  for  any  price.  On 
acquiring  this  Information,  through  inquiry 
of  bis  attorney,  defendant  discontinued  fur- 
ther contribution  toward  the  support  of  bis 
wife  and  refused  thereafter  to  aid  her,  assert- 
ing that  she  was  provided  for  by  the  nu»iey 
derived  from  the  sale  of  the  piano  which  he 
had  porcbased.  The  argument  Is  that  on  de- 
fendant's evidence  ooncemlng  this  matter  it 
appears  he  acted  in  good  faith,  and  we  should 
therefore  declare  there  is  no  evldeace  tending 
to  support  a  finding  of  a  criminal  intent  with 
respect  to  his  discontinuing  the  support  there- 
tofore furnished.  But  obviously  this  is  a 
question  for  the  Jury ;  for  In  any  view  of  the 
case  it  is  not  conceded  that  the  wife  bad 
means  of  support  derived  from  the  sale  of 
this  piano  at  the  time.  Neither  Is  it  conceded 
that  she  purchased  another  piano  and  a  more 
expensive  one  through  excbanging  that  there- 
tofore in  possession  of  the  parties.  Indeed, 
the  evidence  concerning  the  matter  last  men- 
tioned is  meager  on  the  part  of  defendant, 
and  the  fact  is  expressly  denied  by  the  prose- 
cuting witness.  No  one  can  doubt  that  the 
credibility  of  the  witnesses  and  the  weight 
and  value  to  be  given  to  their  testimony  Is  a 
qnestion  for  the  jury,  and  it  is  certain  we 
cannot  declare  here  as  a  matter  of  law  that 
defendant  acted  In  good  faith  in  discontinu- 


ing the  payment  of  |5  per  week  to  bis  wife  on 
being  Informed  by  his  attorney  that  her  at- 
torney said  she  bad  sold  the  piano  for  $100, 
when  the  fact  of  such  sale  is  not  only  not 
conceded,  but  positively  denied.  Neither  of 
the  attorneys  was  placed  on  the  witness  stand 
concerning  this  matter,  and  the  question,  at 
best,  turns  on  the  fact  of  the  alleged  sale  of 
the  piano  by  the  wlf^  for  $100,  supported 
alone  in  defendant's  testimony  when  the 
same  fact  is  expressly  denied  lu  that  of  the 
prosecuting  wUness.  Moreover,  it  appears 
from  defendant's  letter,  which  is  admitted, 
that  be  wrote  plaintiff  he  bad  Instructed  the 
piano  company  to  take  the  piano  as  their 
property.  On  conflicting  evidence  of  this  char- 
acter and  the  disclosures  of  the  letter,  the 
Jury  were  antborued  to  find  the  prosecuting 
witness  bad  not  sold  the  piano,  but  rather 
that  it  had  been  taken  by  the  piano  company 
as  she  said  and  in  accordance  with  defend- 
ant's Instructions. 

I  regard  the  question  concerning  defend- 
ant's intent  In  discontinuing  the  payment 
theretofore  made  for  support  as  one  for  the 
court  who  tried  the  facts.  In  this  view  I 
dissent  from  the  conclusion  announced  in  the 
majority  opinion  that  the  Judgment  is  with- 
out substantial  evidence  to  support  it  This 
conclusion,  it  seems  to  me.  Is  reached  by  my 
Associates  In  accepting  aa  true  and  conclusive 
evidence  given  by  defendant  which  is  not  ex- 
pressly contradicted,  and  therefore  Impinges 
the  rule  of  decision  announced  in  Qannon  v. 
Laclede  Gas  Ugbt  Co.,  146  Mo.  502,  46  8.  W. 
968,  47  S.  W.  907,  43  U  B.  A  605.  I  deem 
the  Judgment  of  the  court  to  be  in  conflict 
with  the  decision  of  tbe  Supreme  Court  in  the 
opinion  last  cited,  and  therefore  request  that 
the  case  be  certified  to  tbe  Supreme  Court 
for  final  determination. 
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BABNHART  v.  KANSAS  CITY,  M.  A  O.  BY. 
CO.  OF  TEXAS.    (No.  2444) 

(Supreme  Court  ot  Texas.     March  16,  1918.) 

1.  TBIAL    «=3 194(19)  —  iNeTBUOTIORS—IlfTAD- 

INO  Pbovince  of  Jubt. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that  the  burden  is  on  the  defendant 
to  show  its  defense  ot  assumed  risk  by  a  pre- 
ponderance of  the  evidence,  no  matter  by  which 
side  adduced,  to  be  considered  in  its  entirety, 
is  not  objectionable  as  invading  the  province  of 
the  jury  or  requiring  the  jury  to  consider  all 
the  evidence  when  it  was  within  their  province 
to  exclude  any  portion  from  their  consideration. 

lEd.  Note. — For  other  cases,  see  Trial,  CJent. 
Dig.  S  466;  Dec.  Dig.  «=>  194(19).] 

2.  Masteb  and  Sebvant  ©=>265(13)— Inju- 
ries TO  SEBVANT — BUBDEN  OF  PBOOI^— AS- 
SUMPTION OF  Risk. 

In  an  action  for  injuries  to  a  servant,  the 
burden  is  on  the  employer  to  show  its  defense  of 
assumption  of  risk. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Sei-vant,  Cent  Dig.  {{  892,  907 ;  Dec.  Dig.  «=> 
265(13)3 

3.  Masteb  and  Servant  «=»295(1)— Injuries 
TO  Servant  —  AsBtniPTioN  of  Risk  — In- 
BTRUCTioNs— Duty  of  Servant. 

Where  the  court  has  fully  charged  in  behalf 
of  a  defendant  railroad  on  the  defense  of  assum- 
ed risk,  it  was  proper  to  instruct  that  plaintiff, 
in  entering  the  defendant's  employ,  nad  the 
right  to  assume  that  the  railroad  track  was 
free  from  obstruction  so  near  the  track  as  to 
expose  him  to  danger,  and  he  was  not  required 
to  make  any  investigation  or  examination  to 
see  if  it  was  free  from  obstruction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §i  1168,  1169,  1179;  Dec. 
Dig.  <&=>295(1).] 

4.  Master  and  Sebvant  «=»226(1)— Injubies 
TO  Sebvant— Risks  Assdved — Neolioencx 
or  Masteb. 

A  servant  assumes  the  risk  ordinarily  inci- 
dent to  his  employment,  but  not  the  risks  oris- 
Ing  from  the  master's  negligence  in  failing  to 
famish  a  safe  place  to  work,  unless  the  danger 
is  obvious  and  he  has  actual  knowledge  thereof. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  659,  660 ;  Dec.  Dig.  <8=» 
226(1).] 

6.  Master  and  Servant  *=»l(X)(l)— Injuries 
to  Servant  —  As.suuption  of  Risk  —  Ex- 
FBESs  Contract — Validitt. 

An  application  by  an  employ^  entering  the 
service  of  a  railroad  reciting  that  there  are  nu- 
merous obstructions  which  will  endanger  his  life 
and  limb  and 'that  he  assumes  the  risk  is  void 
as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  160;  Dec.  Dig.  <8s» 
lOOa).]  6    -.r-' 

6.  Master  and  Servant  <8=»291(1)— Injuries 
TO  Servant  —  iNSTRnoTioNS  —  AssniiPTioN 
OF  Risk. 

An  instruction  that  an  application  by  the 
employ^  of  a  railroad  assuming  the  risk  of  in- 
jury_  from  obstructions  is  void  and  should  be 
considered  for  no  purpose  except  as  it  shows 
that  plaintiff  knew  of  the  danger  and  risks  aris- 
ing from  the  proximity  of  the  obstruction,  which 
caused  his  injury,  to  the  track  of  the  defendant 
is  not  objectionable  as  tending  to  minimize  the 
effect  of  _  the  document  as  evidence  of  notice 
of  the  existence  of  the  obstruction  in  question. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1133;  Dee.  Dig.  «==> 
291(1).]  *    '«— 


7.  OoRTmuAiiOB  «B»ae(l)  —  OB(mNi>s  — Ab- 
sence OF  WiTNBaB— DlBCBVITOR  OF  COUBT. 
Where  an  application  for  continuance  to 
procure  a  witness  recited  that  defendant's 
counsel  had  the  impression  that  the  ease  would 
not  be  called  at  the  time  it  was,  but  did  not 
show  that  the  evidence  to  be  obtained  from  him 
could  not  have  been  obtained  from  other  sourc- 
es, and  in  fact  the  case  was  called  on  the  day 
it  had  been  set  and  the  witness  had  not  been 
Bubpcenaed,  the  denial  of  the  continuance  was 
not  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |  74 ;   Dec.  Dig.  «=26(1).] 

Knot  to  Court  ot  Civil  Appeals  at  Second 
Supreme  Judicial  District. 

Action  by  David  Barnhart  against  the  Kan- 
sas City,  Mexico  A  Orient  Railway  Company. 
The  Court  of  Civil  appeals  a45  S.  W.  1049) 
reversed  a  Judgment  for  plalntifr,  and  he 
brings  error.  Judgment  of  Court  of  Appeals 
reversed,  and  Jndgmeat  of  district  ooart  af- 
firmed. 

Hardwlcke  &  Hardwlcke,  of  Abilene,  Wood- 
ruff  &  Woodruff,  of  Sweetwater,  and  Theo- 
dore Mack,  of  Ft  Worth,  for  appellant  H. 
6.  McConnell,  of  Haskell,  and  H.  S.  Garrett 
and  Blanks,  Collins  &  Jackson,  all  of  San 
Angelo,  for  appellee. 

YANTIS,  J.  The  plaintiff  in  error,  David 
Barnhart,  recovered  a  Judgment  In  tbe  dis- 
trict court  of  Nolan  county,  Tex.,  for  person- 
al Injuries  received  by  him  while  working  as 
a  brakeman  for  tbe  defendant  In  error  in 
its  yards  at  Sweetwater,  Tex.  At  tbe  par- 
ticular time  of  the  Injury  whicb  was  received 
by  him  he  was  descending  a  ladder  on  the 
side  of  a  box  car,  and  while  doing  so  be  came 
in  contact  with  an  Iron  standplpe  several 
Inches  In  diameter  which  bad  been  construct- 
ed by  the  defendant  in  error  near  tbe  track 
on  whicb  tbe  plaintlfT  in  error  was  riding. 
The  Injury  resulted  in  the  amputation  of  bis 
arm.  He  alleged  that  tbe  defendant  railway 
company  was  guilty  of  negligence  for  a  fail- 
ure to  exercise  ordinary  care  to  fumlsb  him 
a  reasonably  safe  place  In  whicb  to  work,  in 
that  it  constructed  said  standplpe  in  snch 
close  proximity  to  its  tradt  along  wbicb 
plalntifT  was  required  to  discharge  his  duties 
as  to  bring  bim  in  contact  therewith,  and  that 
in  the  exercise  of  ordinary  care  tbe  defendant 
railway  company  should  have  placed  tbe 
same  a  sufficient  distance  from  tbe  track  to 
avoid  injuring  him  while  engaged  In  tbe  dis- 
charge of  bis  duties ;  that  by  reason  of  tbls 
negligence  on  tbe  part  of  said  railway  com- 
pany, while  descending  said  ladder  in  the  dis- 
charge of  his  duties,  he  came  In  contact  with 
said  standplpe,  and  was  thereby  thrown  from 
said  ladder,  and  fell  under  tbe  moving  train, 
causing  the  injuries  complained  of. 

Tbe  defendant  railway  company  answered 
with  a  general  denial;  also  with  a  special 
denial  that  the  standplpe  had  been  erected 
or  permitted  to  stand  in  close  proximity  to 
Its  tracks;   that  said  standplpe  was  erected 
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by  It  for  the  purpose  of  obtaining  water  with 
which  to  operate  Its  engines;  and  that  It  was 
(»t>perly  constructed  In  said  yards,  and  was 
erected  a  reasonably  safe  dlstanqe  from  each 
ot  its  tracks.  The  defendant  railway  com- 
pany farther  alleged  that,  if  Barnbart  did 
come  in  contact  with  said  standplpe.  It  was 
the  result  of  his  own  negligence  in  projecting 
his  body  an  unreasonable  and  unnecessary 
distance  from  the  side  of  the  car.  The  de- 
fendant railway  company  further  pleaded  as 
one  of  its  defenses  that  the  Injury  which  was 
received  by  Bamhart  was  assumed  by  him  as 
one  of  the  risks  ordinarily  Incident  to  his 
emidoyment  It  farther  pleaded  as  another 
defense  that  the  location  of  the  standplpe  was 
patent  and  obvious,  and  that  the  plaintiff  had 
observed  the  same,  and  was  familiar  with 
its  location,  and  that  he  expressly  assumed 
the  risk  of  Us  injuries.  The  defendant  in 
error  offered  no  evidence  in  support  of  its 
defenses  thus  pleaded,  except  such  as  may 
have  been  adduced  by  the  plaintiff  himself 
while  testifying  on  the  witness  stand  in  his 
own  behalf,  and  Bamhart's  arolication  for 
employment,  which  was  introduced  by  tlie 
defendant  in  error,  by  which  Barnbart  agreed 
that  he  would  be  exposed  to  great  danger  in 
the  coarse  of  his  employment,  and  that  he 
assumed  for  himself  the  risk  of  such  danger. 

The  case  was  tried  by  a  Jury,  and  Bam- 
liart  was  allowed  damages.  The  case  was 
submitted  to  the  Jury  on  a  general  charge, 
and  not  upon  special  Issues.  From  the  Judg- 
ment of  the  district  court  the  defendant  rail- 
way company  appealed  to  the  honorable 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict. In  that  court  the  case  was  reversed 
and  remanded;  that  court  sustaining  several 
of  the  assignments  of  error  presented  there- 
in by  the  defendant  railway  company.  One 
of  its  holdings  was  that  the  following  portion 
of  the  court's  main  charge  was  erroneous: 

"You  are  further  charged  that  the  burden  is 
upon  the  defendant  to  show  its  defense  of  aa- 
snmed  risk  by  a  preponderance  of  the  evidence, 
no  matter  by  which  aide  adduced,  to  be  consider- 
ed in  its  entirety." 

The  honorable  Oonrt  of  OiTll  Appeals  held 
in  relation  to  said  charge  that  it  was  er- 
roneons  in  that  it  commaaded  the  Jury  to 
consider  the  evldeace  In  its  entirety,  and 
thereby  ooaqpelled  the  Jury  to  consid^  all 
the  evidence,  when  it  was  within- their  prov- 
ince to  exclude  any  portion  of  the  evidence 
from  their  consideration.  This  court  granted 
a  writ  of  error  on  the  application'  of  Bam- 
liart,  on  the  ground  of  conflict ;  said  holding 
being  In  omflict  with  the  holdings  of  other 
Conrta  ot  Otvll  Appeals  In  the  cases  of  M. 
K,  &  T.  By.  Ca  v.  Rothenberg,  131  S.  W: 
1167;  Ballway  t.  Wofcester,  46  Tex.  Civ. 
App.  501,  100  S.  W.  890;  Railway  v.  Lester, 
S4  S.  W.  404;  and  Electric  Co.  v.  Murray, 
82  Tex.  Civ.  App.  226,  74  S.  W.  51. 

[llWe  think  the  honorable  Court  of  Civil 
Appeals  was  in  error  in  its  holding  in  this 
case  on  said  question.  We  do  not  think  the 
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court's  direction  to  the  Jnry.  contained  in 
said  charge  compelled  the  Jnry  to  give  ettett 
to  any  portion  of  the  evidence.  Clearly  It 
wonld  have  been  error  to  do  so.  Hie  court 
commanded  the  Jury  to  consider  the  evidence 
in  its  entirety,  no  matter  by  which  side  ad- 
duced. The  plain  purpose  of  this  charge  was 
to  protect  the  defendant  railway  company 
from  an  injustice  which  ml^t  otherwise 
have  lesnlted  to  it  Without  this  charge  the 
Jnry  might  have  conceived  it  to  be  their 
duty  to  exclude,  when  considering  the  de- 
fenses, any  evidence  not  introduced  by  the 
defendant.  The  defendant  had  specially 
pleaded  the  defense  of  assumed  risk  in  two 
separate  pleas,  and  in  two  different  forms — 
one  as  a  risk  ordinarily  Incident  to  the  em- 
ployment; the  other  as  a  risk  that  was  ob- 
vious, and  known  to  Bamhart  It  had  not 
placed  a  witness  upon  the  stand  to  establish 
either  of  said  defenses.  It  contends  now, 
and  had  a  right  to  contend  in  the  trial  court, 
that  a  portion  of  the  evidence  of  tiie  plaintiff 
himself  was  saffldent,  in  connection  with 
Bamhart's  application  and  contract  of  em- 
ployment, to  estabUah  said  defenses.  Yet  the 
Jury,  unless  specially  instmcted  up<w  it, 
might  have  fallen  into  the  error  of  excluding, 
while  considering  such  defenses,  the  evi- 
dence given  by  the  plaintiff  hlms^,  because 
he  was  not  introduced  as  a  witness  by  the  de- 
fendant railway  company.  It  was  to  guard 
against  this  that  the  trial  court,  in  a  q>Irit 
of  fairness  towards  the  defmdant  in  error, 
charged  ttie  Jury  to  consider  the  evidence 
on  the  question  of  assomed  risk,  no  matter 
by  which  side  adduced,  in  its  entirety.  We 
do  not  think  the  expression  "to  be  considered 
in  its  entirety"  in  any  way  invaded  the 
province  of  the  Jury.  It  was  not  a  command 
to  them  to  give  effect  to  any  portion  of  the 
evidence.  It  was  mer^y  a  command  to  con. 
slder  the  eyidenoe.  This  Is  not  equivalent  to 
a  direction  that  the  Jnry  should  give  effect 
to  the  evidence  In  its  entirety.  The  charge 
allowed  the  Jury  to  discard  any  of  the  evi- 
dence which  they  might  believe,  after  con- 
sidering it,  was  entitled  to  no  weight,  and  to 
exclude  all  testimony  that  the  Jury  might 
consider  was  not  credible,  and  at  the  same 
time  to  give  effect  to  any  evidence  they  con- 
sidered of  value.  It  would  seem  to  us  dU- 
flcuit,  if  not  impossible,  for  the  jury  to  pass 
ut>on  the  credibility  of  the  vrltnesses,  and.  the 
weight  to  be  given  to  their  testimony,  as  the 
law  requires  them  to  do,  without  first  con- 
sidering it.  In  considering  the  evidence 
under  this  charge  they  were  allowed  the  at-- 
most  freedom  in  giving  or  not  giving  effect 
thereto  in  arriving  at  their  verdict  It  is 
worthy  of  note  that  the  charge  complained 
of  is  Immediately  followed  by  that  portion  of 
the  court's  charge  which  told  them  that  they 
were  the  "sole  judges  of  the  credibility  of 
the  witnesses,  the  weight  to  be  given  to  the 
testimony,  and  of  the  facts  proved."  We 
think  the  charge  complained  of,  when  pr(^ 
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eriy  construed,  and  especially  tn  tbe  ligbt  of 
the  specific  Instruction  to  the  jury  that  they 
were  the  sole  judges  of  the  credlbUlt7  of  the 
witnesses,  and  the  weight  to  be  glv«n  to  their 
testimony,  was  not  misleading,  and  that; 
Instead  of  being  harmful  to  the  defendant 
railway  company,  by  its  plain  meaning  it  was 
beneficial  to  it  In  directing  the  jury  to  con- 
sider in  behaU  of  the  defendant  some  of  the 
evidence  that  was  introduced  by  the  plain- 
tiff which  they  otherwise  might  not  taaTe  felt 
It  their  duty  to  do. 

[2]  The  further  contention  is  made  by  the 
defendant  in  error  that  said  charge  is  ei^ 
roneous  In  placing  the  burden  of  proof  upon 
the  defendant  to  show  Its  defense  of  assumed 
risk.  Tlila  contention  was  made  by  counsel 
for  the  defendant  in  error  In  oral  argument, 
which  has  been  supplemented  by  an  exc^- 
tionally  able  printed  argument  We  have 
given  the  most  careful  attention  to  the  ques- 
tion, and  have  reached  the  conclaslon  that  It 
is  without  merit  The  defendant  In  error 
voluntarily  pleaded  assumed  risk  as  a  de- 
fense, and  the  burden  was  upon  it  to  estab- 
lish Its  defense.  With  the  plea  and  defense 
of  assumed  risk  It  sought  as  was  its  legal 
right  to  do,  to  overcome  the  plaintiffs  charge 
against  it  of  negligence.  It  sought  to  prove 
by  this  defense  that  the  Injuries  did  not  re- 
sult to  the  plaintiff  in  error  from  its  negli- 
gence. This  defense  of  assumed  risk,  If 
established,  would  defeat  a  recovery  by  the 
plaintiff  in  error.  Under  anch  circumstances 
we  do  not  think  that  the  burden  of  proof 
was  upon  the  plaintiff,  as  contended  by  the 
defendant  tn  error,  to  disprove  Its  ietenae 
of  assumed  risk.  It  is  true  that  If  the  plain- 
tifTs  own  evidence  established  ttiat  his  In- 
juries resulted  from  a  risk  which  the  law  re- 
quired him  to  assume,  he  would  be  denied  a 
recovery.  But  this  does  not  arise  because 
the  burden  of  proof  was  upon  him  to  dis- 
prove assumed  risk,  but  the  defeat  of  his 
recovery  In  such  Instance  is  required  because 
he  did,  in  fact  prove  that  his  injuries  re- 
sulted from  assumed  risk.  The  question  has 
been  passed  upon  many  times  in  this  court 
where  It  arose  out  of  the  question  of  con- 
tributory negligence.  The  earlier  cases 
tended  to  hold  that  the  burden  of  proof  was 
upon  the  plaintiff  In  a  negligence  case  to 
prove  that  his  Injuries  did  not  result  from 
contributory  negligence,  but  the  later  uni- 
form holdings  of  this  court  upon  that  ques- 
tion have  been  that  though  the  plaintiff  Is 
required  to  remove  or  overcome  a  serious 
taint  of  contributory  negligence  which  his 
own  case  has  developed,  yet  the  burden  of 
proof  does  not  shift  to  him,  but  Is  properly 
placed  upon  the  defendant  He  may  be  de- 
nied a  recovery  because  his  own  case  shows 
that  his  injuries  resulted  from  contributory 
negligence,  but  thig  is  because  of  that  fact 
and  not  because  the  burden  of  proof  was 
upon  him  to  disprove  contributory  negligence. 
If  he  pres^its  a  case  whl<ih  does  not  suggest 


contributory  negligence  on  bis  part,  he  need 
not  affirmatively  establish.  In  order  to  re- 
cover, that  his  injuries  did  not  result  from 
his  own  contribntory  negligence.  It  remains 
the  privilege,  howevor,  of  the  defendant  in 
such  a  case  to  plead  as  a  defense  that  his 
injuries  did  result  from  contributory  negli- 
gence. But  when  thus  voluntarily  presenting 
the  issue  as  a  defense  In  its  favor  the  de- 
fendant in  a  negligence  case  has  the  burden 
of  proving  such  defense,  and  the  cburt 
properly  so  charges  the  burdm  upon  It 
Houston  &  Texas  Central  Ry.  Co.  v.  Harris, 
103  Tex.  425,  128  S.  W.  897;  Houston  &  Tex- 
as Central  Ry.  Ca  r.  Anglin,  99  Tex.  354, 
89  S.  W.  966.  2  li.  B.  A.  (N.  8.)  386.  The 
rule  should  be  the  same  as  applied  to  the  de- 
fense of  assumed  risk.  As  the  reason  is  the 
same,  the  rule  should  be  the  same;  and,  when 
the  defendant  in  a  negligence  case  has  volun- 
tarily pleaded  assumed  risk  as  a  defense  to 
the  plaintUf's  case,  the  burden  should  be 
upon  It  to  establish  its  defense,  and  the  court 
should  so  direct  the  jury. 

[3, 4]  The  honorable  Court  of  Civil  Appeals 
held  that  there  was  error  in  giving  the  plain- 
tiff in  error's  special  charge  No.  2.  We 
think  It  was  proper  to  give  this  charge.  The 
substance  of  It  was  that  the  plaintiff,  In 
entering  the  employ  of  the  defendant,  had 
the  right  to  assume  that  the  track  of  the  de- 
fendant company  was  free  from  obstruction 
so  near  the  track  as  would  expose  him  to  dan- 
ger, and  that  he  was  not  required  to  make 
any  investigation  or  examination  of  the  track 
to  see  that  it  was  free  from  obstruction 
along  and  near  thereto.  The  court  had 
charged  fully  in  behaU  of  the  defendant  in 
error  on  its  defense  of  assumed  risk.  We 
think  the  duty  then  arose,  In  order  that  the 
jury  might  not  be  misled,  for  the  court  to 
advise  them  that  it  did  not  devolve  upon  the 
plaintiff  to  make  an  Inspection  of  the  place 
which  had  been  provided  him  In  which  to 
work  to  ascertain  If  the  defendant  in  error 
had  been  guilty  of  negligence  in  placing  some 
obstruction  so  near  the  track  as  that  he 
might  be  injured.  The  plaintiff  had  the 
right  to  rely  upon  the  master  to  fumiah  him 
a  safe  place  to  work,  and  be  need  make  no 
inspection  to  ascertain  whether  the  master 
had  discharged  this  duty.  He  aanuned  the 
risks  ordinarily  incident  to  bis  employmmt 
but  he  did  not  assume  the  risks  arising  from 
the  master's  negligence  in  failing  to  tnmisb 
a  safe  place  in  whidi  to  work,  unless  the 
danger  was  obvious,  or  unless  he  had  actual 
knowledge  thereof.  We  think  the  charge 
was  pr(g>er  tn  form,  and  appropriate^  under 
the  evidence,  to  be  given. 

On  catering  the  emi^Ayment  of  the  de- 
fendant in  error  Bamhart  signed  an  applica- 
tion containing,  among  other  things,  the  fol- 
lowing stlpuIatloD: 

"•  •  *  As  chief  dispatcher  has  this  day 
informed  me  of  the  duties  connected  with  the 
employment  I  am  about  undertaking,  viz.,  that 
of  condr.  or  brakeman,  and  has  explained  to 
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me  that  the  performance  of  said  duties  will  ex- 
poae  me  to  great  danger,  the  risk  of  which  I  as- 
some  for  tayadt,  and  that  I  must  use  proper  and 
constant  care  to  avoid  injury  to  myself  and 
others.  I  have  received  a  copy  of  the  time  table 
containing  the  printed  roles  and  regulations  of 
said  railway,  with  which  I  am  to  make  myself 
familiar,  and  by  them  and  such  additions  thereto 
as  may  he  made  from  time  to  time,  agree  to  be 

governed.  And  I  hereby  acknowledge  that  I 
ave  been  notified  that  there  are  numerous 
bridges,  buildings,  tunnels,  viaducts,  stocky ord 
chutes,  platform  and  coal  chutes  and  other  ob- 
structions now  located  and  others  may  be  con- 
structed from  time  to  time  which  wUI  endanger 
my  life  and  limb,  and  I  agree  in  consideration 
of  my  employment  to  familiarize  myself  with 
same  and  use  due  care  for  my  safety  without 
further  notice  from  the  railway  company,  and 
I  accept  the  notice  from  said  railway  company 
that  few,  if  any,  of  the  aforesaid  buildings  or 
obstmctioDa  will  dear  a  man  riding  on  the  top 
or  side  of  a  ear,  and  that  I  am  to  use  constant 
care  for  my  safety  in  working  about  same." 

[I,  •]  The  court  charged  the  Jury,  In  sub- 
stance, that  said  application  was  void,  and 
coald  be  considered  by  the  Jnry  for  no  par- 
pose,  except  In  so  far  as  the  same  might  show 
or  tend  to  show  that  plaintiff  knew  of  the 
dan^r  or  rU^  if  any,  arising  from  the 
proximity  of  the  standpipe  to  the  track  of 
■  the  defendant  It  is  contended  by  the  de- 
fendant in  error  that  this  charge  was  er- 
roneous because  misleading,  and  having  a 
toidency  to  minimize  the  effect  of  the  docn- 
ment  as  evidence  of  notice  to  the  plaintiff  In 
error  of  the  existence  of  the  standpipe.  The 
bonorable  CTourt  of  Civil  Appeals  sustained 
this  view.  We  think  this  was  error.  We  do 
not  think  there  is  any  merit  In  the  conten- 
tion of  the  defendant  In  error 'In  relation 
to  this  charge.  It  is  the  settled  law  of  Tex- 
as that  a  contract  of  this  nature  Is  void  be- 
cause against  public  policy.  The  effect  of 
this  contract  was  to  relieve  the  defendant  In 
error  from  damages  growing  ont  of  Its  neg- 
Ugoice  In  placing  an  obstruction  too  near 
the  trade,  and  to  require  its  servant  to  as- 
sume the  risk  of  Injnry.  This  would  be 
transferring  by  contract  the  harden  which 
rested  in  law  upon  the  defendant  in  error 
to  the  shoulders  of  Its  employ^.  It  would 
be  to  entlrdy  relieve  the  defendant  In  error 
from  the  consequences  of  its  tortious  act, 
and  to  impose  by  contract  upon  Its  servant 
the  burden  of  bearing  the  loss  which  did  not 
by  law  rest  upon  him,  but  by  the  law  of  the 
land  did  rest  upon  the  defendant  In  error. 
The  Injustice  of  this  is  so  abhorrent  that  it  is 
held  to  be  in  violation  of  public  poUcy  and 
void.  This  being  true.  It  follows  that  It 
was  not  error  to  charge  the  Jury  that,  so  far 
as  the  contract  Imposed  such  purpose.  It  was 
void.  If  the  court  had  not  so  charged  the 
Jury,  what  would  have  been  the  probable  re- 
sult upon  Bamhart's  case?  It  Is  plain  to  us 
that  the  jury  might  probably  have  decided 
against  him,  on  the  Illegal  gronnd  that  he 
had  oontiacted  his  cause  of  action  away; 
that  he  had  agreed  to  assume  the  loss  which 
he  was  then  suing  to  recover.  It  was  to 
avoid  this  Injustice  which  made  It  incumbent 


upon  the  trial  court  to  Instruct  the  Jury  that 
said  contract  was  void,  except  in  so  far  as  It 
tended  to  show  that  the  plaintiff  knew  of 
the  danger  or  risk  arising  from  the  proxim- 
ity of  the  standpipe  to  the  track. 

[7]  Very  earnest  complaint  is  made  here 
by  the  defendant  In  error  against  the  action 
of  the  trial  court  in  overruling  Its  applica- 
tion for  a  continuance.  The  application  for 
a  continuance  presents  only  an  equitable 
showing,  and  does  not  purport  to  be  a  stat- 
utory application.  It  falls  to  show  tliat 
Webster,  the  witness  desired  by  it,  had  been 
summoned  as  a  witness,  or  that  any  process 
had  ever  issued  for  him.  It  falls  to  aver  af- 
flrmatlvely  that  his  evidence  was  material. 
It  fails  to  allege  his  place  of  residence.  It 
falls  to  show  that  it  had  used  due  diligence 
to  secure  his  attendance  upon  the  trial,  and 
fails  to  allege  any  facts  whatever  from 
wbl<A  it  might  be  condnded  that  it  had  ex- 
ercised due  dlligene&  It  only  states  that  he 
was  called  to  Kansas  City  on  April  12th, 
where  he  was  a  witness  in  a  civil  suit  against 
it  pending  at  sudi  place.  It  does  allege 
that  he  was  defendant  in  error's  chief  en- 
gineer, and  tliBt  the  defendant  expected  to 
prove  by  him  that  the  standpipe  was  a  usual 
and  proper  appliance  for  the  purpose  for 
which  it  was  used,  and  constructed  at  a  safe 
distance  from  the  cars  and  ladders,  and  that 
there  was  ample  space  between  said  cars  and 
standpipe  to  enable  plaintiff  to  pass  between 
said  cars  and  standpipe  with  safety  if  he 
liad  used  ordinary  care  In  the  performance 
of  his  woric.  It  does  not  allege  what  be 
would  have  testified  as  to  the  distance  be- 
tween the  standpipe  and  the  track.  It  does 
allege  that  it  was  impossible  for  the  defend- 
ant in  error  to  procure  sudi  testimony  as  de- 
sired from  any  other  source. 

The  main  Insistence  is  that  the  defendant 
in  error's  counsel  were  taken  by  surprise  by 
the  court  in  calling  the  case  for  trial  at  the 
time  it  did.  It  is  alleged  in  the  application 
for  a  continuance  that  the  case  had  been 
pending  about  six  months  prior  to  the  trial, 
but  that  there  were  several  other  cases 
against  the  defendant  on  tbe  same  docket, 
but  none  of  them  were  tried  during  the  first 
week  of  court,  but  that  several  of  the  cases 
were  reset  for  April  11th,  April  12th,  and 
April  14th,  and  that  "no  resetting  of  the 
Bamhart  case  having  been  brought  at  that 
time  to  the  notice  of  the  defendant,  or  any 
of  its  counsel,  but,  on  the  contrary,  counsti 
for  the  defendant  were  of  the  impression 
that  the  court  had  reset  the  Bamhart  case 
for  the  14th,  with  directions  that  it  should 
follow  In  regular  order  the  Hall  and  Folk 
cases,  and  so  understood  tbe  court  to  an- 
nounce" ;  that  the  defendant's  counsel  acted 
upon  such  asBumptlon  and  made  no  prepara- 
tion for  trial  of  the  Bamhart  case  during 
that  week,  because  they  were  under  the  im- 
pression that  the  other  cases  would  ,be 
tried  first,  and  that,  if  they  were,  it  would 
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not  be  i>os3lb1e  to  try  the  Barnhart  case  that 
week. 

Tlte  application  nowhere  alleges  tbat  the 
ease  had  not  been  set  for  the  day  upon  which 
It  was  called  for  trial,  bnt  the  allegation  is 
that  no  resetting  had  been  brought  to  tbelr 
notice,  and  that  they  were  under  the  Impres- 
sion that  the  case  had  been  set  for  the  14th. 
The  record  shows  that  the  application  for  a 
contlnnance  was  presented  on  April  13th, 
and  the  trial  was  not  bad  nntll  April  14th. 
It  is  probable  that  accurate  measurements 
of  the  distance  between  the  standplpe  and 
the  track  could  hare  been  taken  after  the 
adjournment  of  court  on  the  18th  of  April, 
or  before  court  convened  the  next  morning. 
It  appears  from  the  record  that  the  plain- 
tiff proved  by  G.  P.  Russell  that  he  had  tak- 
en such  measnrements,  and  that  the  stand- 
pipe  was  68^  Inches  from  the  south  rail  of 
the  track,  and  that  the  average  box  car  would 
extend  over  the  raU  on  either  side  aboat  80 
Inches,  not  iucdudlng  the  step. 

The  court's  explanation  to  the  bill  of  ex- 
ceptions which  presents  this  question  shows 
that  the  case  was  reset  in  the  presence  of 
counsel  for  the  defendant  for  the  very  day  it 
was  called  for  trlaL  It  also  shows  that  the 
defendant's  witness  J.  H.  Webster  was  never 
subpoenaed  as  a  witness,  and  that  he  was  in 
attendance  upon  court,  and  left  Just  the  day 
before  the  trial  of  the  case.  The  application 
was  addressed,  as  an  equitable  application, 
and  not  a  statutory  one,  to  the  discretion  of 
the  trial  court,  and,  there  being  nothing  to 
Indicate  an  abuse  of  that  discretion,  we  find 
no  error  in  its  ref  usaL 

We  have  carefully  examined  the  other 
questions  presented  for  review,  and  find  no 
reversible  error  in  the  rulings  of  the  trial 
court.  For  the  errors  indicated  by  the 
honorable  Court  of  Civil  Appeals  in  revers- 
ing the  case, .  its  judgment  should  be  re- 
versed, and  the  judgment  of  the  district 
court  should  be  a£5rmed;  and  it  is  so  or- 
dered. 


MISSOURI,  K.  ft  T.  RT.  CO.  OP  TEXAS  t. 

CASSADY  et  al.    (App.  No.  9380.) 

(Supreme  Court  of  Texas.    March  29,  1916.) 

Masteb  and  Sebvart  ®=>265(5)— iNjuarES  to 
Servant— NxeuaBNOB—PBOOT  sr  Cibouh- 

STANCES. 

The  drcumstancea  of  an  accident  to  an  em- 
ploye may  themselves  furnish  proof  of  tbe  em- 
ployer's negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Di«.  K  881,  888,  955;  Dee;  Dig. 
<8=»265(3),] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Emma  A.  Cassady  and  others 
against  the  Missouri,  Kansas  ft  Texas  Rail- 
way Company  of  Texas.  From  a  judgment 
for  plaintiffs,  defendant  appealed  to  tbe  Court 
of  Civil  Appeals,  which  affirmed  the  judg- 


ment 175  S.  W.  706.  To  review  its  judg- 
ment, defendant  petitions  for  wilt  of  error. 
Writ  refused. 

C.  C.  Huff,  A.  H.  McKnight  and  J.  M. 
Chambers,  all  of  Dallas,  and  Oamett  &  Gar- 
nett,  of  Gainesville,  for  plaintiff  in  error. 
Stuart,  Bell  &  Moore,  of  Gainesville,  for  de- 
fendants In  error. 

PHILLIPS,  C.  J.  We  deem  It  proper  to 
say  that  we  do  not  subscribe  to  the  state- 
ment in  the  opinion  of  the  honorable  Court  of 
Civil  Appeals  that  it  Is  a  general  holding  of 
this  court  that  the  doctrine  of  res  ipsa  loqui- 
tur applies,  as  a  rule,  in  cases  of  Injury  sus- 
tained by  a  servant  in  the  services  of  a 
master.  McCray  v.  Railway  Company,  89 
Tex.  168,  34  S.  W.  95,  recognizes  that  in 
such  cases  the  doctrine  does  not  apply.  We 
think  the  facts  of  the  present  case  bring  it 
within  the  rule,  equally  announced  in  Mc- 
Cray V.  Railway  Company,  that  the  drcnm- 
stances  of  a  particular  accident  may  them- 
selves furnish  proof  of  negligence ;  and  it  Is 
for  this  reason  that  the  writ  of  error  is  re- 
fused. 


WAPIiBS  et  aL  r.  MARRAST.     (No.  2826.) 
(Supreme  Court  of  Texas.     March  22,  1916.) 

L  EixcnoNS  <s=>120  —  Pbimaby  Eujctiow  — 

Statute— CoNSTiTUTioNALiTT. 

That  the  Presidential  Primary  Act  (Acts 
S3d  Leg.  c.  46  [Vernoa's  Sayles'  Aon.  C»v.  St 
1914,  art.  3175aJ),  is  impracticable,  unworkabl* 
if  literally  observed,  and  deficient  for.  failing  to 
provide  for  'the  legal  number  of  presidential 
electors  does  not  render  it  unconstitutional. 

[Ed.  Note.— For  other  ca^fes,  see  Elections. 
Dec.  Dig.  <S=>120.] 

2.  Elections  «£»126(1>— Pbivakt  ELBcmoirB 
— AuiiroBrrr  of  Lxoislatube. 

The  Legislature  has  autboritr  to  require 
the  holding  of  a  primary  election  by  the  political 
parties  of  the  state,  to  enable  their  members  to 
vote  for  party  nominees  for  elective  offices,  state 
or  national,  and  to  express  their  preference  in 
the  selection  of  delegates  to  party  conventions. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Dec.  Dig.  <8=»126(1).] 

3.  Elections  <@=321— Culssification  or  Pab- 
TiEs— Pkesidential  Pbimabt  Law. 

The  Presidential  Primary  Act  applying 
only  to  political  parties  polling  50,000  votes  for 
Governor,  is  not  invalid  beeaoee  it  applies  at 
present  to  only  the  Democratic  party,  since  the 
Legislature  had  the  right  to  reasonably  classify 
in  respect  to  parties  subject  to  the  law,  which 
cannot  be  regarded  as  having  been  enacted  for 
the  present  day  alone. 

[Ed.  Note.— For  other  esses,  see  Elcctioas, 
(Tent  Dig.  {  15;  Dec.  Dig.  <S=321.] 

4.  Taxation  «=»2— Public  PmiPOBB— "Tax." 

The  sovereign  power  of  the  state  may  be 
exercised  in  the  levy  and  collection  of  "taxes," 
burdens  imposed  for  the  support  of  the  govern- 
ment, only  on  condition  they  shall  be  devoted  to 
publio  purposes.  > 

[Ed.  Note.— For  other  eases,  ses  Tsxatioii. 
Cent  Dig.  i  2;    Dec.  Dig.  «=>2. 

For  other  deQnitiona,  see  Words  and  Phraset^ 
First  and  Second  Series,  Tax.] 
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5.  States  ^sol—Powtaa  ab  Sovereioi^tt. 

The  powera  of  the  state  as  a  Bovereignty 
•list  onl;  for  govenuneatal  purposes. 

[Ed.  Note.— For  other  cases,  see  States,  Oent. 
Dig.  i  1 ;   Dec.  Dig.  <S=3l.] 

6.  Blections  <g=Jl20  —  Pbesidential  Pbi- 

XABT     Law  —  OoNSnTtPnONALlTT— "POLITI- 
CAI.    PABTY"— "PtlBUC    PDBPOSE." 

Tbe  Presidential  Primary  Act,  imposing 
apon  political  parties  polling  over  50,000  rotes 
for  Governor  the  duty  to  hold  a  presidential 
primary,  and  providing  that  the  expense  of  the 
election  shall  be  paid  out  of  the  county  treas- 
ury, is  violative  of  Const  art  8,  i  3,  declaring 
that  taxes  shall  be  levied  and  collected  b^  gen- 
eral laws  and  for  public  purposes  only,  since  a 
"political  party"  is  merely  a  body  of  men,  asso- 
ciated for  tlie  purpose  of  furnishing  and  main- 
taining  the  prevalence  of  political  principles  or 
beliefs  in  the  public  policies  of  the  government; 
and  the  conduct  of  an  election,  whereby  a  iwlit- 
ical  party  selects  its  candidate,  is  not  a  '^nbUc 
purpose. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  <S=>120. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Political  Party;  Pub- 
lic Parpose.] 

Certified  Questions  from  Court  of  Civil 
Appeals,  First  Supreme  Judicial  District. 

Petition  for  mandamus  by  £.  K.  Marrast 
against  Paul  Waples  and  others,  oomposlng 
the  Democratic  State  Bxecutlve  Committee. 
Hie  writ  was  awarded,  and  respondents  ap- 
pealed. On  certification  of  questions  from 
the  Court  of  Civil  Appeals. 

James  B.  Stubbs,  at  Galveston,  Cecil  H. 
Smith,  of  Sherman,  and  Walter  Collins,  of 
Hillsboro,  for  appellants.  John  W.  Camp- 
bell, Ohas.  H.  Theobald,  Co.  Atty.,  and  Walter 
Cranford,  and  Marion  J.  Levy,  Asst  Co. 
Attys.,  all  of  Galveston,  for  appellee. 

PHILUPS,  C.  J.  The  case  involves  the 
constitutionality  of  what  is  familiarly  known 
as  tlie  Presidential  Primary  Act  of  the  Tbir- 
ty-tbird  Legislature,  Chapter  46,  General 
Laws  of  1913.  The  terms  of  the  act  require 
the  holding  of  precinct  primary  elections  in 
the  counties  of  the  State  on  the  fourth  Tues- 
day in  May  in  presidential  election  years  by 
the  respective  political  parties  of  the  State 
polling  as  many  as  60,000  votes  for  their 
resixective  candidates  for  Governor  at  the 
last  preceding  general  election, — obedience  to 
it  being  optional  with  parties  so  polling  a 
less  number  of  votes, — for  the  expression  by 
dielr  qualified  electors  of  their  preference  of 
candidates  for  the  party  nomination  to  tbe 
offices  of  President  and  Vice  President  of 
the  United  States  and  presidential  electors, 
and  likewise  their  choice  of  party  candidates 
tot  the  places  of  delegates  to  the  National 
conventions  of  such  parties. 

Tbe  expense  of  such  primary  election  of  a 
party  whose  candidate  for  Governor  at  tbe 
last  preceding  general  election  received  as 
many  as  50,000  votes,  it  Is  provided  by  tbe 
act,  shall  be  paid  out  of  the  county  treasury 
of  each  county,  no  provision  being  made  for 


the  expense  of  the  primary  election  of  oth- 
er parlies,  if  held  under  tbe  act 

It  is  further  provided  that  the  votes  cast 
at  the  election  shall  be  counted,  canvassed 
and  returned  as  required  by  the  general  pri- 
mary law  of  tbe  State  in  relation  to  party 
nominations  for  the  offices  of  Governor  and 
I-leutenant  Governor. 

In  respect  to  tbe  number  of  presidential 
electors  to  be  nominated  in  tbe  primary  elec- 
tion, tbe  act  is  deficient  It  provides  only 
for  the  nomination  of  one  elector  from  eacb 
congressional  district,  whereas  the  State  is 
required  to  elect  at  the  general  election  a 
number  equal  to  its  whole  number  of  Sena- 
tors and  Representatives  in  Congress. 

Under  the  agreed  facts  of  tbe  case,  the 
operation  of  tbe  act  at  the  present  tim«  is 
to  require  only  tbe  Democratic  party  to  bold 
the  primary  election  provided  for,  since  it 
is,  at  present,  tbe  only  party  in  the  State 
whose  candidate  fOr  Governor  at  the  last 
general  election  received  as  many  as  50,000 
votes.  It  Is  furthermore  agreed  that  the 
cost  of  such  a  primary  election  as  tbe  act 
requires,  will  be  not  less  than  $800,000,  and 
wUl  probably  exceed  that  amount 

The  requirement  of  tbe  general  primary 
law  in  respect  to  tbe  time  for  the  canvassing 
by  tbe  state  executive  committee  of  tbe  votes 
cast  for  candidates  for  party  nominations 
for  Governor  and  Lieutenant  Governor,  is 
that  it  shall  be  at  a  meeting  held  on  the 
second  Tuesday  in  Angnst  of  tbe  election 
year.  Tbe  Democratic  National  Convention, 
it  appears  from  the  statement  of  the  agreed 
facts,  has  been  appointed  to  meet  on  June 
14,  1916.  If  the  primary  election  tdiould  be 
held  and  the  act  literally  observed,  tbe  votes 
cast  for  delegates  could  not  be  canvassed  In 
time  tor  that  convention. 

The  suit  was  a  mandamus  proceeding  by 
E.  K.  Marrast  to  require  the  appellants,  who 
compose  the  Democratic  State  Executive  Com- 
mittee, to  hold  the  primary  election  contem- 
plated by  the  act.  In  tbe  trial  court  the 
writ  of  mandamus  was  awarded,  the  learn- 
ed trial  judge  in  an  able  written  opinion 
holding  tbe  act  valid  against  the  attack  made 
upon  It  by  tbe  respondents.  An  appeal  was 
prosecuted  to  the  honorable  Court  of  Civil 
Appeals,  which  has  certified  to  us  tbe  fol- 
foUowing  questions: 

1.  Is  the  Act,  approved  March  27,  1913,  Art 
3176a  Vernon's  Sayles'  Texas  Civil  Statutes, 
void  upon  the  ground  that  it  is  in  conflict  with 
one  or  more  of  the  provisions  of  the  Constitu- 
tion of  this  State  or  of  the  Union  as  is  claimed 
by  appellants? 

2.  If  not  void,  has  the  State  Democratic  Ex- 
ecutive Committee  authority  to  disregard  its  re- 
quirements in  so  far  as  they  are  impracticable 
and  to  supply  such  regulations  as  they  may 
deem  proper  and  necessary? 

[1]  We  shall  consider  only  the  question  of 
the  constitutionality  of  tbe  act  That  it  is 
impracticable,  unworkable  if  literally  ob- 
served, and  is  deficient  because  of  the  opls- 
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Edon  to  provide  for  the  nomlsatlon  of  the 
legal  number  of  presidential  electors,  are  not 
matters  which,  if  true,  affect  the  power  of 
the  Legislature  to  enact  the  law. 

[2,  a]  The  authority  of  the  Legislature  to 
require  the  holding  of  a  primary  election  by 
the  political  parties  of  the  State  tor  the  pur- 
pose of  enabling  their  members  to  rote  their 
choice  for  party  nominees  for  elective  offic- 
es, whether  State  or  National,  and  likewise 
express  their  preference  In  the  selection  of 
party  delegates  to  party  conventions,  is  un- 
doubted. The  legislative  right  in  such  an 
enactment  to  make,  according  to  their  nu- 
merical strength,  a  reasonable  classiflcation 
In  respect  to  the  political  parties  subject  to 
the  law,  is  equally  dear.  The  act  Is  not 
invalid  under  the  classiflcation  adopted  be- 
cause it  applies  at  the  present  time  to  only 
the  Democratic  party.  It  is  not  to  be  regard- 
ed as  having  been  enacted  for  only  the  pres- 
ent day.  It  was  within  the  province  of  the 
Legislature  to  determine  whether  the  nu- 
merically weaker  parties  should  be  relieved 
from  its  compulsory  observance;  and,  if  so, 
to  provide  a  classiflcation  according  to  the 
voting  strength  of  the  parties.  The  selection 
of  a  voting  strength  of  50,000  votes  as  the 
test  does  not  create  an  unreasonable  claasifi- 
cation.  and  the  act  is  not,  upon  this  account, 
to  be  overturned. 

The  only  serious  constitutional  questitm 
involved  by  the  act  Is  its  requirement  that 
the  expense  of  the  primary  election  shall  be 
borne  out  of  the  public  treasury  of  the  coun- 
ties. This  presents,  nakedly,  the  question, 
whether  It  is  within  the  power  of  the  Leg- 
islature to  devote  the  public  revenues  of  the 
State  to  the  payment  of  the  primary  election 
expenses  of  political  parties.  The  general 
primary  law  relating  to  the  nomination  of 
party  candidates  for  state,  district  and  coun- 
ty offices  imposes  such  expense  upon  the  can- 
didates. Article  3104,  Bev.  St  1911.  In  the 
legislative  history  of  the  State,  this  Is  the 
first  effort,  so  far  as  we  are  aware,  to  make 
the  expense  of  a  party  election  a  charge  up- 
on the  public  revenue. 

Section  3,  Article  8  of  the  CkmsUtution  de- 
clares: 

"Taxes  shall  be  levied  and  collected  by  gen- 
eral laws  and  for  public  purposes  only." 

By  section  52,  Article  3  It  Is  provided : 
"The  Legislature  shall  have  no  power  to  au- 
thorize any  county,  city,  town  or  other  political 
corporation  *  •  •  of  the  State,  to  lend  its 
credit  or  to  grant  public  money  •  •  •  in  aid 
of,  or  to,  any  individual,  association  or  corpora- 
tion whatsoever,"  etc. 

Q?he  funds  possessed  by  the  counties  of 
the  State  and  available  for  the  payment  of 
the  expense  of  the  primary  election  provid- 
ed for  by  this  act,  are  only  those  which  are 
derived  by  taxation.  If  the  payment  of  such 
expense  is,  within  the  meaning  of  the  Con- 
stitution, "a  public  purpose,"  the  act  is  valid 
in  its  provision  that  It  shall  be  borne  out  of 
the  public  treasury  of  the  counties;  other- 
wise it  Is  not 


[4]  Taxes  are  burdens  Imposed  for  the 
support  of  the  government  They  are  laid  as 
a  means  of  providing  public  revenues  for 
public  purposes.  The  sovereign  power  of  the 
State  may  be  exercised  in  their  levy  and  col- 
lection only  upon  the  condition  that  they 
shall  be  devoted  to  such  purposes:  and  no 
lawful  tax  can  be  laid  for  a  different  pur- 
pose. Whenever  they  are  Imposed  for  pri- 
vate purposes,  as  was  said  in  Brodhead  v. 
Milwaukee,  19  Wis.  670,  88  .Am.  Dec.  7U,  it 
ceases  to  be  taxation  and  becomes  plunder. 

[C]  It  is  not  easy  to  state  In  exact  terms 
what  is  "a  public  purpose"  in  the  sense  in 
which  that  term  is  employed  as  a  limitation 
upon  the  State's  power  of  taxation.  The 
framers  of  the  Ck)nstltution  were  doubtless 
sensible  of  this  difficulty,  for  they  did  hot  at- 
tempt to  define  it  Many  objects  may  be 
public  in  the  general  eesase  that  their  at- 
tainment will  confer  a  public  benefit  or  pro- 
mote the  public  convenience,  but  not  be  pub- 
lic in  the  sense  that  the  taxing  power  of  the 
State  may  be  used  to  accomplish  them.  The 
powers  of  the  State  as  a  sovereignty  exist 
only  for  governmental  purposes.  They  may 
be  freely  exerted  In  the  discharge  of  all  the 
governmental  functions  of  the  State;  but 
cannot  be  applied  to  uses,  though  public  in 
aim  and  result,  which  are  not  governmental 
In  their  nature.  As  the  means  provided  for 
the  support  of  the  government  in  its  admin- 
istrative duties  and  existing  alone  for  that 
end,  the  taxing  power  may  be  employed  for 
no  purpose  save  that  which  in  a  true  and 
Just  sense  is  related  to  the  performance  by 
the  State  of  Its  governmental  office.  The 
appropriation  of  the  public  revenue  Is  a  leg- 
islative power,  and  the  Legislature  must  nec- 
essarily be  allowed  a  large  discretion  in  de- 
termining to  what  uses  public  moneys  may 
be  put  Subject  to  the  constitutional  limi- 
tation that  the  public  revenue  shall  be  ap- 
plied to  only  public  purposes,  to  the  prudent 
husbandry  of  the  Legislature  as  well  as  its 
provident  foresight  has  been  committed  the 
public  trust  of  making  such  use  of  It  as  wilt 
afford  the  economical  administration  of  the 
government  which  both  the  spirit  and  the 
letter  of  the  Constitution  enjoin.  The  term 
"public  purpose"  as  used  in  this  relation  is 
not,  therefore,  to  be  construed  narrowly,  so 
as  to  deny  authority  to  the  Legislature  to 
make  such  provision  for  the  administration 
and  support  of  the  government  in  Its  several 
branches  and  subdivisions  as  will  faithfully 
subserve  the  present  and  future  Interests  of 
the  people.  The  limitation  imposed  by  the 
Constitution  upon  the  iwwer  is,  however,  im- 
perative. And  it  is  essentially  true  that  it 
docs  not  permit  taxation  for  all  purposes 
which  in  a  broad  and  general  sense  may 
be  regarded  as  public,  but  expressly  confines 
Its  exercise  to  only  those  public  purposes 
with  which  the  State,  as  a  government,  in- 
vested with  high  and  sovereign  jjowers,  but 
only  as  a  grant  from  the  people  and  therefore 
to  be  solely  used  for  the  common  benefit  of 
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■U  of  tbem,  and  not  as  a  paternal  instltn- 
tion,  maj  Joatly  concern  Itself,  and  to  whldt, 
tor  that  reason,  the  pnbUc  revenues  may  be 
rlgbtfolly  devoted. 

[I]  As  to  what  is  a  public  purpose  wltUn 
the  meaning  of  Section  3,  Article  8  of  the 
Constitution,  no  better  test  can  be  presented 
tlutn  the  inquiry:  Is  the  thing  to  be  further- 
ed by  the  appropriation  of  the  public  revenue 
something  which  it  is  the  duty  of  the  State, 
as  a  govemm«it,  to  provide?  Iioan  Assoda- 
ttoi^  V.  Topeka,  20  Wall.  655,  22  I>.  Ed.  455; 
Pec^le  V.  Town  of  Salem,  20  Mich.  452,  4 
Am.  Bep.  400.  Those  things  which  it  Is 
the  duty  of  the  State  to  provide  for  the 
peoi^e,  it  is  equally  the  right  of  the  State,  by 
means  of  the  public  revenue,  to  maintain. 
Within  this  category  fall  the  general  instru- 
mentalities of  the  government,  the  public 
scbools,  and  other  institntions  of  like  nature. 
Bat  the  State  is  wholly  without  any  power 
to  levy  and  apprc^riate  taxes  for  the  sui^ 
port  of  those  things  which,  either  by  common 
oaage  or  because  they  are  in  no  prefer  sense 
the  instruments  of  government,  it  is  the  duty 
of  the  people  to  provide  for  themselves.  It 
is  not  all  things  which  answer  a  public 
need  or  fill  a  public  want  that  It  Is  with- 
in the  authority  of  the  State  to  furnish 
for  the  people's  use  or  support  at  the  public 
expense.  ManaCacturing  industries,  rail- 
roads, public  enterprises  of  many  kinds, 
private  schools  and  private  charitable  instl- 
tnticHis  all  aftord  a  service  to  the  public,  but 
the  State  Is  wlthont  any  power  to  maintain 
them.  BeUgion  is  generally  esteemed  a  help- 
ful Influence  for  public  morality.  But  the 
Ooostltotl<»i  expressly  declares  that  no  public 
money  shall  be  granted  in  aid  of  any  reli- 
gions organization. 

General  elections  are  essential  to  the  pub- 
lic welfare  and  are  distinctly  related  to  the 
discharge  of  an  important  governmental  du- 
ty, because  it  is  only  by  their  means  that  the 
organic  law  may  be  amended  and  in  the 
elective  offices  public  officials  be  supplied  for 
the  various  administrative  agencies  of  the 
State.  Bnt  Is  It  any  duty  of  the  State  to 
provide  the  people  with  nominees  of  political 
parties  for  the  elective  offices  of  the  govern- 
ment? Is  it  in  any  Just  sense  a  concern 
of  the  State,  that  those  offices  be  filled  by 
only  the  nominees  of  political  parties?  And 
is  there  any  right  in  the  State  to  devote  the 
public  revenues  of  the  State  derived  by  taxa- 
tion fr<nn  the  people  at  large  in  aid  of  the 
purposes  of  such  parties? 

A  political  party  is  nothing  more  or  less 
than  a  body  of  men  associated  for  the  pur- 
pose of  furnishing  and  maintaining  the  prev- 
alence of  certain  political  principles  or  be- 
liefs in  the  public  policies  of  the  government. 
Ag  rivals  for  popular  favor  they  strive  at  the 
general  elections  for  the  control  of  the 
agencies  of  the  government  as  the  means  of 
providing  a  coarse  for  the  government  in  ac- 
cord with  their  political  principles  and  the 
admUdstration   of  those  agencies  by  their 


own  adherents.  According  to  the  sonndness 
of  their  principles  and  the  wisdom  of  their 
policies  they  serve  a  great  purpose  In  the 
life  of  a  government  But  the  fact  remains 
that  the  objects  of  political  organizations  are 
intimate  to  those  who  compose  them.  They, 
do  not  concern  the  general  public  They 
directly  interest,  both  In  their  condoct  and 
In  their  suecess,  only  so  much  of  the  public 
as  are  comprised  in  their  membership,  and 
then  only  as  members  of  the  particular  or- 
ganization. They  perform  no  governmental 
function.  They  ocmstitate  no  governmental 
agency.  The  purpose  of  their  primary  elec- 
tions is  merely  to  enable  them  to  furnish 
their  nomineies  as  candidates  for  the  popular 
suffrage.  In  the  Interest  of  fair  methods  and 
a  fair  expression  by  their  members  of  their 
preference  in  the  selection  of  their  nominees, 
the  State  may  regulate  such  elections  by 
proper  laws,  as  It  has  done  in  our  general 
primary  law,  and  as  it  was  competent  for 
the  Legislature  to  do  by  a  proper  act  otf  the 
character  of  the  one  here  under  review.  But 
the  payment  of  the  expenses  of  purely  party 
elections  is  a  different  matter.  On  principle, 
such  expenses  cannot  be  differentiated  from 
any  other  character  of  expense  incurred  in 
carrying  out  a  party  object,  since  the  at> 
tainment  of  a  party  purpose — the  election  of 
its  nominees  at  the  general  elections  through, 
the  unlfled  vote  of  the  party  membership,  is 
necessarily  the  prime  object  of  a  party  pri- 
mary. 

The  great  powers  ot  the  State, — and  the 
taxing  power  is  the  one  to  be  always  the  most 
carefully  guarded, — cannot  be  used,  in  our 
opinion,  in  aid  of  any  political  party  or  to 
promote  the  purposes  of  all  political  parties. 
They  are  no  more  to  be  made  the  objects  of 
governmental  bounty  or  favor  than  any 
other  class  of  public  organizations  into  which 
groups  of  citizens  may  form  themselves.  Ex- 
penses Incurred  In  the  furtherance  of  th^ 
objects  can  no  more  be  defrayed  out  of  the 
public  treasury  than  the  expenses  of  other 
associations  of  individuals.  If  it  is  consti- 
tutional to  use  the  public  revenues  to  pay 
the  cost  of  their  primary  elections.  It  would 
likewise  be  constitutional  to  pay  the  cost 
of  their  candidates'  campaigns.  If  the  con- 
stitutional barrier  Is  removed  in  the  one  case, 
it  cannot  be  restored  in  the  other ;  but  it  will 
have  to  be  admitted  that  any  and  all  kinds  of 
expense  of  polU;lcal  parties  may  be  lawfully 
imposed  as  a  part  of  the  public  burden  of 
taxation. 

For  a  stronger  constitutional  reason  than 
would  apply  to  other  kinds  of  public  organi- 
zations is  It  the  dear  duty  of  the  State  to 
withhold  the  use  Of  its  public  revenues  as- 
an  Bid  to  political  parties,  and  particularly 
as  an  aid  in  the  holding  of  their  party  elec- 
tions. The  object  of  such  parties  is  the  po- 
litical control  of  the  government;  and  we 
regard  it  as  a  fundamentally  sound  proposi- 
tion that  no  power  of  the  government  can 
be  constitutionally  nsed  in  furtherance  or 
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aid  of  the  effort  of  any  class  or  kind  of  at- 
ganlzation,  political  or  otbervlse,  to  obtain 
tbe  control  of  the  government. 

1o  provide  nominees  of  political  parties 
for  the  people  to  vote  upon  In  the  general 
elections,  is  not  the  bnslnesa  of  the  State. 
It  Is  not  the  business  of  tbe  State  because 
in  the  conduct  of  the  government  the  State 
knows  no  parties  and  can  know  none.  If 
it  is  not  the  business  Of  the  State  to  see  that 
such  nominations  are  made,  as  It  clearly  is 
not,  the  public  revenues  cannot  be  employed 
In  that  connection.  To  furnish  their  nomi- 
nees as  claimants  for  the  popular  favor  In 
the  general  elections  Is  a  matter  wbidi  con- 
cerns alone  those  parties  that  desire  to  make 
sudi  nominations.  It  is  alone  their  concern 
because  they  alone  are  Interested  In  the 
snccess  of  their  nominees.  Tbe  State,  as  a 
government,  cannot  afford  to  concern  Itself 
in  the  success  of  the  nominees  of  any  politi- 
cal party,  or  In  the  dectlve  offices  of  the 
people  being  filled  only  by  those  who  are  the 
nominees  of  some  political  party.  Political 
parties  are  political  Instrumentalities.  They 
are  in  no  sense  governmental  instrumentali- 
ties. The  responsible  duties  of  the  State 
to  all  the  people  are  to  be  performed  and 
Its  high  objects  effected  without  reference 
to  parties,  and  they  have  no  part  or  place 
in  the  exercise  by  tbe  State  of  its  great 
prOTince  in  governing  tbe  people. 

We  have  been  pointed  to  but  one  authority 
holding  that  the  public  revenues  may  t)e 
used  to  v&y  the  cost  of  the  primary  elections 
of  political  parties.  State  v.  Michel,  121  La. 
374,  4Q  South.  430,  but  In  that  case  the  ques- 
tion received  only  a  casual  consideration, 
and  we  do  not  feel  at  liberty  to  adopt  the 
conclusion  there  announced. 

Holding  an  act  of  the  Legislature  to  be 
unconstitutional  is  never  a  welcome  duty, 
and  this  court  has  never  performed  It  except 
with  reluctance.  It  Is  a  duty,  however, 
plain  and  unmistakable  when  upon  mature 
consideration  such  Is  the  conviction  of  the 
court.  The  Constitution  Is  the  supreme  law 
of  the  State,  and  no  consideration  shonld  be 
suffered  to  stand  In  the  way  of  its  enforce- 
ment Tested  by  legal  principles  which  are 
clear  and  established,  the  payment  of  the 
expenses  of  primary  elections  of  political 
parties  Is  not  a  public  purpose  for  which 
public  revenues  may  be  used;  and  in  our 
opinion  the  act  In  question  is  therefore  nn- 
constltutional  and  unenforceable. 

HAWKINS,  J.  (concurring).  I  concur  in 
the  conclusion  and  also  In  the  general  oonrse 
(tf  reasoning  upon  which  It  has  been  reach- 
ed, and  in  nearly  all  that  our  CHIEF  JUS- 
TICE has  said  so  well,  above.  However,  I 
consider  It  proper  for  me  to  say  this : 

Undoubtedly  "common  nsage"  Is  one  very 
valuable  test,  or  measure,  by  which  the 
courts  may  determine  whether  a  given  ex- 
penditure of  public  funds  is  or  is  not  for  "a 


pablic  purpose,"  and  to  ttiat  effect  are  the 
authorities;  but  I  do  not  regard  it  as  the 
only  test,  in  any  Instance. 

The  distinction  between  the  'Maintenance" 
and  the  "regulation"  of  primary  elections  is 
drawn,  and  properly  so,  In  said  opinion,  and 
i  that,  Indeed,  ia  as  far  as  It  is  necessary  to 
go  in  answering  the  certified  question ;  bnt, 
as  this  Is  a  pioneer  case  of  public  importance, 
I  wish,  by  way  of  making  my  own  views 
clear,  to  emphasise,  if  possible,  said  distinc- 
tion, and,  In  that  connection,  to  say  that  said 
opinion,  as  I  understand  it,  does  not  ques- 
tion tbe  power  and  authority  of  the  Legisla- 
ture to  direct  payment,  out  of  public  funds 
raised  by  taxation,  of  any  and  all  reasonable 
expenses  which  may  be  incurred  In  the  mere 
regulation — but  not  In  the  maintenance— <tf 
primary  elections.  De  Walt  v.  Hartley,  148 
Pa.  529,  24  Atl.  185,  15  U  R.  A.  771,  28  Am. 
St.  Bep.  814. 


DUPBEB  «t  al  V.  OALB  MFO.  OO. 

(No.  2449.) 

(Supreme  Court  of  Texas.     Mardt  16,  1916.> 

JuDoifENT  ^»806(2)— Action  on  Jcdoubnt — 

LmrTATION— STATtJTK. 

Under  Rev.  St.  1911,  art  6696.  providing 
that  a  judgment  In  any  court  of  record  where 
execution  has  not  issued  within  12  months  aft- 
er tbe  rendition  thereof  may  be  revived  by  scire 
facias  or  an  action  of  debt  broa^t  thereon 
within  10  years  after  the  date  of  such  judgment, 
and  In  the  absence  of  any  statute  expressly  pre- 
scribing the  period  of  limitations  for  an  action 
to  revive  a  judgment  apon  wliich  an  execution 
has  duly  issued,  an  action  on  a  judgment  on 
which  execution  issued  within  a  year  is,  by  anal- 
o)jy,  subject  to  the  same  limitation  period  of 
10  years,  to  be  reclioned  from  the  date  of  the 
issuance  of  tbe  last  execution,  and  hence  an  ac- 
tion to  recover  on  a  judgment  on  which  execu- 
tion issued  within  a  year,  brought  more  than 
10  years  from  the  Issuance  of  such  execution, 
was  barred,  and  the  running  of  the  statute  is 
not  postponed  until  the  judgment  should  become 
dormant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1604-1607;  Dec.  Dig.  <S=»8e6(2).] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  the  Gale  Manufacturing  Com- 
pany against  W.  E.  Dupree  and  others.  From 
a  Judgment  of  the  Court  of  Civil  Appeals  (146 
S.  W.  1048),  affirming  a  Judgment  for  plain- 
tiffs In  part  and  In  part  reversing  and  ren- 
dering reviving  the  plaintiff's  former  Judg- 
ment and  authorizing  execution  to  issue 
thereon,  defendants  bring  error.  Judgment,, 
in  so  far  as  reviving  the  Judgment,  reversed, 
and  judgment  of  district  court  affirmed. 

Sleeper,  Boynton  &  Kendall,  of  Waoo,  for 
plalntlfCS  In  error.  H.  a  LIndsey,  of  Waco» 
for  defendant  in  error. 

PHILLIPS,  O.  X  Tbe  Oale  Manufacturing 
Company  recovered  a  Judgment  against  W. 
B.  Dupree  In  the  District  Court  of  McLen- 
nan county  on  June  21,  1897.  An  execution 
issued  on  die  Judgment  within  a  year,  being 
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the  ODljr  execution  upon  the  Jad^m^it  After 
more  than  ten  years  from  the  Issuance  of  the 
execution,  but  within  fourteen  years  from 
that  date,  recovery  upon  the  judgment  was 
soogbt  by  the  plaintiff  In  the  present  case, 
wbldi  action  the  trial  court  held  was  barred 
by  the  ten  years  statute  of  limitation.  On 
the  appeal  it  wad  held  by  the  honorable 
Court  of  Civil  Appeals  for  the  Third  District 
that  the  action  waa  not  barred,  since  it  was 
brought  within  four  years  from  the  date  the 
judgment  became  dormant.  Its  holding,  in 
other  words,  la  that  the  cause  of  action  upon 
the  jndgment  did  not  accrue  until  it  was  dor- 
mant, and  the  limitation  applicable  is  that 
prescribed  by  the  four  years  statute, — Article 
5680. 

The  question  Is  not  a  new  one.  It  waa  de- 
termined in  Willis  V.  Stroud,  67  Ttex.  616,  3 
S.  W.  732,  following  Fesseod^i  v.  Barrett,  9 
Tex.  47S.  But  it  la  announced  in  the  opin- 
ion (rf  the  Court  of  Civil  Appeals  that  it  de- 
dlnes  to  follow  these  decisions. 

We  have  never  had  a  statute,  and  have 
none  now,  expressly  prescribing  the  period 
of  limitation  for  an  action  to  revive  a  judg- 
ment upon  which  an  execution  has  duly  is- 
saed.  The  only  statute  upon  the  subject  re- 
lates to  judgments  upon  which  execution  has 
not  80  Issued.  It  was  enacted  at  an  early 
day,  in  1841,  being  present  Article  6696,  and 
reads: 

A  judgment  in  any  court  of  record  within  this 
State,  where  execution  has  not  issued  within 
twelve  months  after  the  rendition  of  the  judg- 
■Btnt,  may  be  revived  by  scire  facias  or  an  ac- 
tioii  of  debt  brought  thereon,  within  ten  years 
after  the  date  of  such  Judgment,  and  not  after. 

8ach  was  the  state  of  the  statutory  law 
vhen  In  Barrett  v.  Fessenden  the  court  was 
confronted  with  the  question  as  to  what  peri- 
od of  limitation  should  be  applied  to  a  pro- 
ceeding to  revive  a  Judgment  where  execution 
had  been  duly  issued.  Making  use  of  the 
principle,  that  where  a  statute  has  fixed  a 
bar  to  one  action  in  a  particular  case,  tiKy 
remedy  in  analogous  cases,  not  provided  for 
by  statute,  should  be  restricted  to  the  same 
period.  It  was  there  held, — and  the  correct- 
ness of  the  holding  is  in  our  opinion  not  open 
to  question, — that  the  period  of  llmttatiOD 
ehoold  be  the  same  as  that  declared  in  the 
existing  statute  for  the  exercise  of  the  same 
remedy  In  respect  to  judgments  upon  which 
execution  had  not  Issued,  that  is,  ten  years, 
to  be  reckoned  from  the  date  of  the  issuance 
of  the  last  execution, — the  last  act  of  legal 
dillgenoe  for  the  enforcement  of  the  judg- 
ment. It  was  not  recognized  that  the  run- 
ning of  limitation  in  such  cases  was  to  be 
Postponed  until  the  Jndgment  should  become 
dormant  Nor  In  the  decision  of  the  ques- 
tion was  the  consideration  that,  in  a  tech- 
nical sense,  a  cause  of  action  for  the  revival 
of  a  judgment  does  not  arise  until  it  is 
*>rmant,  allowed  any  foRJs.  The  statute 
expressly  relating  to  judgments  upon  which 
■>o  execution  had  issued,  which  it  was  held 


should,  by  aiialogy,  furnish  the  rale,  put  limi- 
tation in  motion,  as  it  does  now,  though  the 
Judgment  was  in  full  force ;  and  in  adopting 
its  period  for  the  rule,  the  time  for  the  oom- 
mencement  of  the  limitation  was  fixed  like- 
wise without  regard  to  whether  the  judgment 
was  then  dormant. 

In  WUUs  V.  Stroud  the  question  was  again 
presented  and  decided,  the  opinion  being  de- 
livered by  Chief  Justice  Willie.  Notwith- 
standing the  four  years  general  statute  of 
limitation,  now  Article  5690,  was  then  In  force, 
as  was  also  the  Act  of  November  9,  1866, 
which  extended  the  period  within  which  a 
judgment  should  not  become  dormant  after 
the  Issuance  of  execntlon,  from  one  year,  as 
was  the  provision  of  the  early  laws,  to  ten 
years  (Wilcox  r.  National  Bank,  93  Tex.  333, 
66  S.  W.  317),  which  latter  act  was  urged  in 
the  argument  as  a  reason  for  abandoning  the 
rule  announced  in  Barrett  v.  Fessenden,  the 
rule  was  re-afflnned.  After  quoting  the  stat- 
ute, now  Article  5690,  above  set  out,  the  opin- 
ion reads: 

"This  Article  is  in  the  same  language  as  that 
used  in  the  statute  of  February  5,  1841,  in  force 
at  the  time  this  judgment  was  rendered.  That 
Act,  like  the  present  law,  made  no  express  pro- 
vision as  to  limitation  npon  a  judgment  where 
execution  had  duly  issued ;  but  under  the  deci- 
sions of  this  court,  made  during  its  existence, 
such  a  judgment  was  held  barred  at  the  expira- 
tion of  ten  years  from  the  date  when  the  Inst 
execution  issued  thereon.  Fessenden  v.  Barrett, 
9  Tex.   475." 

Meeting  the  contention  that  as  applied  to 
an  action  to  revive  a  judgment,  limitation 
does  not  commence  to  run  until  the  judgment 
becomes  dormant,  this  is  also  said: 

"It  is,  however,  urged  by  the  appellants  that 
since  the  passage  of  the  third  section  of  the 
Act  of  November  9,  1866,  found  in  Paschal's 
Digest,  Article  7007,  in  force  when  this  judg- 
ment was  obtained,  the  foregoing  rule  does  not 
prevail,  and  a  judgment  could  not  be  barred  un- 
der that  act  until  ten  years  had  elapsed  from 
the  time  it  becomes  dormant.  The  foregoing 
section  reads :  'No  jndgment  of  a  court  of  rec- 
ord shall  become  dormant  unless  ten  years  shall 
have  elapsed  between  the  issuance  of  executions 
thereon.'  The  plaintiff's  claim  is  that  this  law, 
having  postponed  the  time  at  which  a  judgment 
became  dormant  to  a  date  later  than  that  fixed 
by  the  former  law,  necessarily  postponed  the 
date  from  which  limitation  would  commence  to 
run  against  a  revival  of  the  judgment. 

"There  would  be  much  force  in  this  idea  if 
limitation  upon  a  judgment  necessarily  com- 
menced to  run  from  the  date  when  it  became 
dormant.  But  this  is  not  the  rule,  either  by 
statute  or  the  decisions  of  this  court.  For  in- 
stance, although  a  judgment  upon  which  an 
execution  has  not  issued  does  not  become  dor- 
mant till  the  end  of  one  year  after  it  was  obtain- 
ed, yet  limitation  is  made  by  statute  to  com- 
mence running  from  the  date  when  it  was  ob- 
tained. Again,  a  judgment  upon  which  execu- 
tion has  issued  did  not,  under  former  laws,  be- 
come dormant  tiU  one  year  bad  expired  from 
the  day  when  the  last  execution  issued;  yet 
our  decisions  made  limitation  to  run  from  the 
date  of  tho  issuance  of  the  last  execution,  aniT 
not  from  one  year  thereafter.  De  Witt  v.  Jones, 
17  Tex.  620 ;  Fessenden  v.  Barrett,  supra ; 
Spann  v.  Crummerford,  20  Tex.  216, 

"It  la  apparent  frran  these  citations  that  the 
period  of  dormancy  is  not  taken  into  considera- 
tion, in  fixing  the  date  whni  the  ^tuts^  begins 
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to  ran.  There  may  be  Kasooa  why  it  should  bf, 
but  these  can  not  prevail  against  the  plain  pro- 
visions of  the  statute,  and  the  equally  clear  ad- 
judications of  the  Supreme  Court  which  have 
sufficient  reasons  to   support  them." 

Throngb  Ghlef  Justice  Oalnes  the  holding 
in  Fessenden  v.  Barrett  was  again  affirmed 
in  Wilcox  T.  National  Bank,  in  this  language: 

"The  limitation  is  express  where  execution 
has  not  issued  within  twelve  months ;  but  where 
execution  has  so  issued,  no  period  of  limitation 
is  expressly  prescribed.  But  no  reason  is  seen 
why  the  legislature  should  prescribe  a  limita- 
tion in  the  one  case  and  not  in  the  other;  and 
therefore  it  has  been  repeatedly  held  that  where 
execution  has  been  sued  out  within  twelve 
mouths  from  the  date  of  a  judgment,  an  action 
upon  it  will  not  be  barred  until  the  lapse  of 
ten  years  from  the  date  of  the  last  execution  or 
the  last  act  of  diligence.  Fessenden  v.  Barrett, 
9  Tex.  476;  WUlis  v.  Stroud,  67  Tex.  516  [3 
S.  W.  732];    Low  v.  Felton,  84  Tex.  378  [19 

S.  w  


Willis  T.  Stroud  was  decided  in  1887. 
With  the  knowledge  that  by  the  decision  the 
statute  now  constituting  Article  5698  was 
held  as  also  furnishing  the  rule  of  limitation 
where  an  execution  had  duly  issued  upon  the 
judgment,  the  Legislature,  in  the  two  subse- 
quent revisions  of  the  general  statutes,  has 
re-enacted  it  without  change.  By  no  legisla- 
tion upon  the  particular  subject  has  a  differ- 
ent statutory  rule  been  provided.  The  hold- 
ing has  stood  unqLueetioued  in  the  decisions 
of  this  court  and  has  been  repeatedly  follow- 
ed. Mlllican  v.  Ware,  84  Tex.  308,  19  S.  W. 
475;  Low  V.  Felton,  84  Tex.  378,  19  S.  W. 
693;  Wilcox  V.  National  Bank,  93  Tex.  322,  55 
S.  W.  317 ;  Stevens  v.  Stone,  94  Tex.  415,  60 
S.  W.  959,  86  Am.  St  Bep.  861.  Beginning 
with  Fessenden  v.  Barrett,  for  more  than  six- 
ty years  it  has  been  the  law  of  the  State 
upon  the  question.  We  are  satisfled  with  it 
and  again  reaffirm  it. 

In  so  far  as  it  revived  the  Judgment  in 
question,  the  judgment  of  the  Court  of  Civil 
Appeals  is  reversed;  and  the  judgment  of 
the  District  Court  is  fully  affirmed. 


CARPENTER  v.  TRINITY  &  B.  V.  RY.  CO. 
(No.  2445.) 

(Supreme  Clourt  of  Texas.     March  28,  1916.) 

1.  Cabbiebs   ®=>22  —  Passenoeb  —  Paying 
Fabk— -AcTB  Penalized. 

Acts  30th  Leg.  c.  42,  S  1,  makes  it  an  of- 
fense for  a  railroad  to  knowingly  carry  persons 
free  of  charge,  or  to  give  a  free  pass,  frank, 
privilege,  or  substitute  for  pay  or  a  subterfuge 
to  be  used  instead  of  the  regular  fare  for  trans- 
portation. Section  3  makes  it  an  offense  for 
any  person  to  offer  to  use  any  permit  or  frank 
which  has  been  issued  to  any  other  person,  or 
to  improperly  apply  for  any  pass,  etc.,  for  pay. 
By  section  6  any  person  is  punishable  "who 
uses  any  such  free  ticket,  free  pass  or  free 
transportation,  frank  or  privilege.  *  •  • " 
Pen.  Code  1911,  art.  9  fVemon's  Ann.  Pen. 
Code  1916,  art  9),  provides  that  no  person 
shall  be  punished  for  an  offense  not  made  penal 
by  the  plain  import  of  the  words  of  a  law.  Held, 
that  the  provision  of  section  6,  does  not  make 
It  an  offense  to  merely  board  a  train  and  to 


seek  to  ride  without  paying  fan,  in  the  absence 
of  an  attempt  to  use  some  character  of  free 
transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  66,  1010;   Dec.  Dig.  «=»22.] 

2.  Appeal  and  Ebbob  «=9l064(l)— Review— 
Pbbjudicial  Ebbob— Instbdctior. 

In  an  action  by  a  passenger  who  had  pro- 
vided no  ticket  for  a  cnild  above  the  free  age 
limit  to  recover  for  nervous  injuries  produced  by 
the  threatening  language  of  a  conductor,  the 
giving  of  the  erroneous  mstruction  that  the  law 
penalized  and  made  punishable  by  fine  the  avoid- 
mg  of  the  payment  of  fare  by  a  passenger  and 
that  the  conductor  had  the  right,  in  a  reasonably 
courteous  end  respectful  manner^  to  explain  to 
plaintiff  that  such  was  the  law,  in  which  event 
the  defendant  would  not  be  liable,  even  thtough 
plaintiff  become  excited  and  nervous  therefrtan 
as  alleged,  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1 4219 ;  Dec  Dig.  «=»1064(1) ; 
Trial,  Cent  Dig.  $$  475,  625,  553.] 

Error  to  Court  at  GivU  Aitpeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  W.  W.  Carpenter  against  the 
Trinity  &  Brasoa  VaUey  Railway  Company. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (146  S.  W.  363)  affirming  a  judgment 
for  defendant,  plaintiff  brings  error.  Re- 
versed. 

Collins  &  Cnmmings,  of  HlUsboro,  for 
plaintiff  In  error.  Morrow  &  Morrow,  of 
Blllsboro,  for  defendant  in  error. 

PHILLIPS,  C.  J.  This  was  an  action  for 
damages  on  account  of  certain  treatment  to 
which  It  was  alleged  that  plaintiff's  wife 
was  subjected  while  a  passenger  upon  a  train 
of  the  defendant  railway  company.  Accord- 
ing to  her  testimony  upon  the  trial,  she 
boarded  the  train  at  Hillsboro,  accompanied 
by  her  little  daughter,  who  was  five  years 
and  ten  months  old,  for  the  purpose  of  gcdn^g 
to  Mexia.  She  had  a  ticket  for  herself  but 
none  for  the  child  because  she  did  not  think 
fare  would  be  charged  for  the  latter  on  ac- 
count of  her  age.  This  explanation  was 
made  to  the  defendant's  conductor  when 
he  demanded  a  ticket  for  the  child.  In  the 
course  of  the  conversation  which  ensued,  the 
conductor,  according  to  her  statement,  spoke 
to  her  harshly,  saying  that  he  wonld  pat 
the  child  off  the  train  unless  her  fare  was 
paid,  and  that  she,  the  mother,  was  guilty 
of  a  penitentiary  offense  in  getting  on  the 
train  without  a  ticket  for  the  diild.  She 
paid  for  the  child's  passage,  and  with  the 
child  proceeded  on  her  Journey. 

The  trial  court  advised  the  Jury  In  the 
charge  that  at  the  time  of  the  occurrence 
"the  law  declared  it  to  be  an  offense,  punish- 
able by  fine,  for  a  person  subject  to  the  pay- 
ment of  a  fore  to  avoid  the  payment  of  such 
fare  on  a  railway  passenger  train."  In  this 
connection  the  icharge  further  Instructed 
the  jury  that  the  conductor  "had  the  right, 
in  a  reasonable,  courteous  and  respectful 
manner,  to  explain  to  Mrs.  Carpenter  that 
such  was  the  law,  and  if  he  did  so  In  a  rea- 
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eonably  ooorteoas  and  reapectfnl  maimer,  the 
defraidant  would  not  be  liable,  even  though 
Bbe  may  have  become  excited  and  nerTous 
therefrom  as  alleged  In  the  petiti(»."  The 
correctness  of  this  charge  Is  the  only  ques- 
tion we  shall  consider. 

[1, 2]  On  the  first  appeal  of  the  case  It  was 
beld  by  the  honorable  Court  of  Civil  Appeals 
for  the  Fifth  District  that  the  Act  of  the 
Thirtieth  Legislatare,  Chapter  XLiII,  Acts 
of  1907,  did  not  make  It  an  offense  for  one 
to  merely  attempt  to  ride  upon  a  railway 
passenger  train  without  the  payment  of  fare. 
C5  Tex.  Civ.  Aro.  627,  119  S.  W.  335.  On  the 
second  appeal  a  dlfl^erent  view  was  expressed, 
(Civ.  App.)  132  S.  W.  887;  and  this  latter 
ruling  was  adhered  to  on  the  present  appieal. 
An  examination  of  the  Act  convinces  us  that 
the  first  view  of  the  court  on  the  question 
was  correct,  and  accordingly,  that  the  charge 
was  erroneous.  The  first  section  of  the  Act 
makes  it  an  ofTense  for  a  railway  company, 
or  any  officer,  agent  or  employ^  thereof,  to 
knowingly  carry  any  person  "free  of  charge," 
or  to  give  to  any  person,  etc.,  "a  free  pass, 
frank,  a  privilege  or  a  substitute  for  pay  or 
a  subterfuge  which  Is  used  or  which  is  given 
to  be  used  instead  of  the  regular  fare  or 
rate  for  transportation."  By  Section  8  It  Is 
likewise  n»de  an  offense  for  any  person  to 
"present,  or  offer  to  use  in  his  own  behalf, 
any  permit  or  frank,  whatsoever,  to  travel, 
pass  or  to  convey  any  person  •  •  • 
which  has  been  issued  to  any  other  person," 
or,  knowing  that  he  is  not  entitled  thereto 
under  the  provisions  of  the  Act,  to  apply  to 
any  railway  company,  officer,  agent,  lessee 
or  receiver  thereof  for  any  free  pass,  frank, 
privilege  or  a  substitute  for  pay  given  or  to 
be  used  instead  of  the  regular  fare  or  rate 
for  transportation.  By  Section  6,  any  per- 
son, other  than  those  excepted  by  the  pro- 
visions of  the  Act,  is  made  punishable  "who 
uses  any  such  free  ticket,  free  pass  or  free 
transportation,  frank  or  privilege  over  any 
railway  or  other  transportation  line."  This 
latter  section  is  the  only  provision  In  the 
Act  whlcb,  by  any  construction,  can  be  said 
to  have  the  effect  of  making  it  an  offense 
for  one  to  merely  seek  to  ride  on  a  railway 
train  without  the  payment  of  fare,  but  It 
is  manifest  that  It  does  not  do  so  in  terms. 
The  specific  act  which  it  denounces  as  a 
crime  is  the  use  of  a  free  ticket,  a  free  pass 
or  free  transportation  for  the  purpose  of 
carriage  on  a  railway  train  by  one  In  pos- 
session of  sndi  evidence  of  tbe  right  to  such 
carriage.  It  does  not,  in  terms,  purport  to 
deal  with  an  attempt  to  ride  without  paying 
fare  by  one  who  makes  no  effort  to  use  some 
token  or  evidence  of  the  right  to  be  trans- 
ported. If  such  an  act  Is  within  its  intend- 
ment, it  Is  only  by  inference.    It  Is  not  made 


penal  by  the  plain  Import  of  the  words  of 
the  law.  Article  9  of  the  Penal  Code  1911 
(Yemon'a  Ann.  Pen.  Code  1914,  art  9)  pro- 
vides: 

"No  person  shall  be  punished  for  an  offense 
which  £b  not  made  penal  by  the  plain  import 
of  t^  words  of  a  law." 

The  rule  governing  the  scope  to  be  given  a 
penal  act  is  thus  stated  by  Mr.  Sutherland  in 
his  work  on  Statutory  Constructicm,  section 
621: 

"To  conatitatB  the  offense  the  act  must  be  both 
within  the  letter  and  spirit  of  the  statute  de- 
fining it.  Penal  statutes  can  never  be  extend- 
ed by  mere  implication  to  either  persons  or 
things  not  expressly  brought  within  their  terms. 
'Constructive  crimes — crimes  built  up  by  courts 
with  the  aid  of  inference,  implication,  and 
strained  interpretation — are  repugnant  to  the 
spirit  and  letter  of  English  and  American  crim- 
inal law.' " 

Further,  in  Secti<Hi  520,  tbe  same  author 
says: 

"Nothing  is  to  be  regarded  as  included  within 
them  (p^ial  statutes)  that  Is  not  within  their 
letter  as  well  as  their  spirit;  nothing  that  is 
not  clearly  and  intelligibly  described  in  the  very 
words  of  the  statute,  as  well  as  manifestly  in- 
tended by  the  Legislature." 

If  it  was  the  purpose  of  the  Legislature  to 
make  it  a  crime  for  a  person  to  merely  seek 
to  ride  upon  a  railroad  train  within  this 
State  without  the  payment  of  fare,  no  diffi- 
culty would  have  been  experienced  In  so 
wrldng  the  law  In  plain  terms.  It  is  at  least 
doubtful  that  this  was  tbe  intention  of  the 
Legislature  in  the  enactment  of  this  statute, 
since  in  this  sectioa  it  is  only  persons  who 
attempt  to  use  free  passes  or  free  tickets,  or 
other  evidence  of  right  to  transportation 
that  are  dealt  with.  Whatever  may  have 
beoi  the  legislative  purpose  in  this  particu- 
lar, it  is  manifest  that  the  terms  of  the  law 
do  not  make  it  an  offense  to  merely  board  a 
train,  without  attempting  to  use  some  charac- 
ter of  free  transportation,  and  seek  to  ride 
without  paying  fare.  We  cannot  do  other- 
wise than  take  the  statute  as  we  find  it  and 
be  governed  by  its  terms  as  written.  We  are 
not  at  liberty  to  extend  its  scope  by  implica- 
tion. 

The  charge  of  the  court  was  in  oar  opinion 
clearly  prejudicial  to  the  plaintiff.  Its  plain 
effect  was  to  Justify  the  conduct  of  the  con- 
ductor if  it  was  found  by  the  Jury  as  a  fact 
that  he  told  the  plaintiff's  wife  she  was 
guilty  of  a  penitentiary  offense  in  boarding 
the  train  without  a  ticket  for  the  child,  as 
she  testified  he  did  at  the  time  ho  demanded 
a  ticket  for  her.  She  had  c(»nmitted  no 
crime  In  so  doing,  under  the  written  law  of 
the  State;  and,  if  he  made  the  statement, 
she  was  subject  to  no  such  accusation. 

The  Judgments  of  the  Court  of  Civil  Ap- 
peals and  the  District  Court  are  reversed  and 
tbe  cause  is  remanded  to  the  District  Court 
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SEOAIi  T.  McCALL  CO.     (No.  2452.) 
(Supreme  (>>art  of  Texas.     March  29,  1916.) 

1.  COUUSBCE    <S=>4(K1)  —  CONTBAOT    IN    RB- 
8TBAINT  or  TbADE. 

A  contract  for  the  purchase  of  patterns  be- 
tween a  New  York  fashion  company  and  a  Texas 
buyer,  which  obligated  the  bu^er  to  sell  only  the 
seJler's  patterns  and  at  no  prices  other  than  the 
catalogue  retail  prices  of  the  seller,  there  being  no 
reservation  of  title  to  the  patterns  in  the  fashion 
company,  was  violative  of  the  Texas  Anti-Trust 
Act  (Acts  28th  Leg.  c.  94)  as  an  agreement  in 
restraint  of  trade,  the  illegal  stipulations  of  the 
contract  affecting  the  goods  only  in  Texas  and 
after  they  ceased  to  become  merchandise  in  in- 
terstate commerce,  so  Uiat  the  exclusive  juris- 
diction of  Congress  as  to  such  commerce  did 
not  deprive  the  state  act  of  application. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  §§  29,  30 ;    Dec  Dig.  <8=»40(1).] 

2.  Monopolies  ®=>23 — Breach  of  Contract 
IN  Restraint  of  Tbadis— Eight  of  Action. 

A  New  York  fashion  company  which  con- 
tracted to  sell  its  patterns  to  a  Texas  buyer,  the 
contract,  fixing  prices,  etc.,  beang  in  part  viola- 
tive of  the  Texas  Anti-Trust  Act,  could  not  re- 
cover for  breach  of  such  contract,  the  partially 
illegal  character  of  the  contract  rendering  it  en- 
tirely unenforceable. 

[Ed.  Note, — For  other  cases,  see  Monopolies, 
Cent  Dig.  §  16;   Dec.  Dig.  «=»23.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Sixth  Supreme  Judicial  District. 

Suit  by  the  McCall  Company  against  J.  J, 
Segal,  From  a  Judgment  for  plaintiff,  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals, which  certifies  questions.  Questions 
answered. 

See,  also,  126  &  W.  913, 

R,  B,  Taylor,  of  Jefferson,  for  appellant. 
Armlstead  &  Benefleld,  of  Jefferson,  for  ap- 
pellee. 

YANTIS,  J,  The  case  Is  presented  on  cer- 
tified questions  from  the  Court  of  Civil  Ap- 
peals for  the  Sixth  District  The  statement 
of  the  honorable  Court  of  Civil  Appeals,  and 
the  questions  certified,  are  as  follows: 

"The  McCall  Company,  plaintiff  in  the  court 
bdow,  is  now,  and  was  at  the  date  of  the  insti- 
tution of  this  suit,  a.  private  corporation  with 
its  residence  and  place  of  business  in  the  state 
of  New  York.  The  record  shows  that  in  May, 
1906,  It  entered  Into  the  following  written  con- 
traot  with  J.  J,  Segal,  defendant  below,  who 
was  at  the  time  a  resident  of  the  state  of 
Texas: 

"  'City  or  Town,  Jefferson,  State,  Texas. 
"  'Date,  May  15,  1905. 
"'The  McCall  Company,  113-115-117  West 
3l8t  Street,  New  York: 
"  'Please  deliver  to  Morgan  Line  at  New  York 
City,  addressed  to  me,  a  stock  of  McCall  pat- 
terns, at  the  uniform  price  of  l^t  cents  for 
each  pattern  (excepting;  those  retailed  for  10 
cents,  the  price  of  wMch  is  5  cents  each), 
amounting  to  $200.97  net,  including  the  July 
issue  f42.42  payable  thirty  days  after  ship- 
ment; $33.55  to  take  up  exchange  credit  of  like 
amount;  and  the  balance  $125.()0  is  to  remain 
as  a  standing  credit,  which,-  together  with  the 
$75.00  now  on  hand,  m.ikes  a  total  of  $200.00, 
which  is  to  remain  as  a  standing  credit  during 
the  term  of  this  contract-order,  upon  which  in- 
terest is  to  be  paid  by  me  at  the  rate  of  four 


per  cent,  per  annum,  •emiannually,  January  and 
July  1.  When  this  contract  is  dosed  as  hereia 
provided,  patterns  unopened  and  not  defaced 
and  in  good  salable  condition,  purchased  of  yoa 
under  t^  contract-order,  may  be  returned,  at 
prices  stated  above  in  payment  for  said  stand- 
ing credit  Also  ship  me  each  monUi  by  Mor- 
gan Line  not  exceetflng  an  average  of  $20.00 
per  month  of  your  own  selection  of  the  new 
monthly  patterns,  at  same  prices  as  above,  com- 
mencing with  August  issue;  also  fashion  sheets 
and  other  publications  in  quantities,  and  at 
prices  specified  below,  during  the  term  of  this 
contract,  commencing  with  July  issue.  CThen 
follows  a  list  of  items  and  details  not  ma- 
terial.) 

"  'We  will  reorder  at  the  prices  named,  once 
each  week  or  oftener,  all  patterns  sold,  thus 
keeping  patterns  on  hand  as  above  specified. 
The  patterns  are  not  to  be  sold  for  other  than 
catalo^e  retail  prices,  and  the  stock  of  pat- 
terns IS  to  be  kept  and  offered  for  sale  on  the 
first  (main)  floor.  We  will  send  you  an  in- 
ventory of  our  stock  of  patterns  on  hand  at 
your  request,  not  exceeding  twice  eaoh  year. 
All  goods  ordered  for  deUvery  are  to  be  paid  for 
on  or  before  the  5th  day  of  the  month  succeed- 
ing date  of  shipment;  if  not  then  paid,  subject 
to  sight  draft  All  prices  quoted  are  net.  We 
will  not  seU  any  other  patterns  than  the  Mc- 
Call patterns  received  from  you  during  the  term 
of  this  contract-order.  We  will  not  transfer  the 
stock  of  McCall  patterns  from  J[efferson,  Texas, 
without  your  written  consent,  and  we  will  pay 
all  transportation  charge  to  and  from  your  New 
York  office. 

"  'Discorded  Patterns. — All  patterns  purchas- 
ed from  you  under  this  contract-order  that  are 
reported  discarded  by  you  semianntaally — Janu- 
ary and  July — can  be  returned  by  us  at  100% 
contract  price,  in  exchange  for  other  patterns  at 
full  contract  price,  at  any  time  within  sixty 
days  from  the  date  such  discarded  patterns  are 
respectively  reported  by  you,  provided  this  con- 
tract shall  be  in  force  at  the  time  of  such  re- 
turn. All  patterns  returned  by  us  under  any 
such  discard  report  are  to  be  credited  to  a  spe- 
cial account,  to  be  known  as  our  discard  ex- 
change account,  the  coedit  to  same  to  continue 
for  a  period  of  six  months  from  the  date  of  such 
discard  report,  unless  this  contract  shall  be 
sooner  terminated ;  and  all  patterns  ordered  by 
us  within  such  period  of  six  months  and  while 
this  contract  is  in  force,  excepting  our  monthly 
standing  order,  shall  be  charged  to  such  dis- 
card exchange  account  unless  our  credit  to  the 
same  is  earlier  exhausted. 

"  'If  either  of  us  shall  intentionally  break  this 
contract  or  shall  refuse  or  fail  promptly  to  per- 
form the  same  after  two  weeks  notice  in  writ- 
ing given  by  the  other,  then  the  other  shall  have 
the  right  to  exercise  the  option  of  being  released 
from  all  future  obligationa  under  it,  and  to  re- 
cover and  receive  as  liquidated  damages,  and 
not  as  a  penalty,  a  sum  equal  to  the  agreed 
charge  for  fashion  sheets  during  the  entire 
term  of  this  contract,.  Failure  to  require 
compliance  with  the  strict  letter  of  this  con- 
tract-order shall  not  forfeit  nor  prejuc'ice  any 
right  thereunder,  nor  constitute  a  waiver  there- 
of. This  contract  is  to  remain  in  force  from 
date,  and  for  five  years  after  first  shipment  of 
patterns,  and  thereafter  until  the  expiration  of 
three  months'  notice  given  by  either  party  in 
writing,  subsequent  to  the  expiration  of  such 
five  years.  AU  terms  are  in  printed  or  written 
form.  Sitmed  in  duplicate  after  being  read. 
Date,  May  15,  1005.    Purchaser's  name, ^ 

"  'Q-uaraniee  Against  Loss  in  Patterm.—lt  is 
agreed  that  at  the  end  of  five  years  and  three 
months  from  date  of  first  shipment  of  patterns, 
provided  this  contract  shall  have  continued  in 
force  so  long,  the  above  purchaser  may  take  an 
invoice  of  the  stock  of  patterns  on  hand,  pur- 
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chased  nnder  this  contract,  and  If  th«  result  of 
the  business  shows  that  the  above  purchaser 
has  paid  us  more  cash  for  patterns  purchased 
wider  this  contract  than  has  been  reoelTed  for 
them,  ve  will,  upon  demand  made  by  such  pur- 
chaser and  receipt  of  the  patterns  at  our  New 
Tork  office  within  thirty  days  after  the  expira' 
tion  ot  such  five  years  and  three  months,  pay 
BQch  loss  in  cash,  provided  all  terms  of  this 
contract  have  been  complied  with.  The  above 
contract-order  is  accepted  snbject  to  the  approv- 
al of  the  home  office.  The  MeCaU  Ckimpanr 
(Incorporated  State  of  Mew  York),  by  James  EX 
H.  Cawall,  Auditor.    Date,  May  15,  1905. 

"  'Approved  and  accepted,  New  York,  N.  Y., 
Mav  19.  1906^  The  McGall  Company,  by  James 
£.  ^.  Cawall,  Anditor.  (2022.) 

"  'Date,  May  15,  1906w 
"'It  ia  farther  understood  and  a^eed  aa  a 
part  of  and  supplement  to  the  provisions  of  the 
annexed  contract  that  if,  at  any  time  in  the 
months  of  January  and  July,  in  any  year  daring 
the  terra  of  the  said  annexed  contract,  after 
the  discarded  patterns  reported  by  yon  are  tak- 
en from  our  stock  in  accordance  with  the  con- 
ditions of  the  annexed  contract,  the  stock  of  pat- 
terns purchased  of  you  then  remaining  in  our 
hands  exceeds  $400.00,  at  cost  price,  tlien  we 
shall  have  the  privilege  (provided  all  the  terms 
of  the  annexed  contract  have  been  fully  com- 
plied with  by  us),  after  such  discards  are  taken 
ont,  of  retnming  to  the  McCall  Company  any 
patterns  we  may  select  from  saoh  remaining 
stock,  to  an  amount  sufficient  to  reduce  oar 
stock  to  such  sum  of  $400.00;  and  same  is  to 
be  credited  to  our  current  account  at  full  cost 
price,  in  payment  for  our  monthly  standing  or- 
der for  patterns  nnder  said  contract  or  for  any 
other  patterns  that  we  may  order  until  such 
credit  IS  exhausted ;  it  being  the  purpose  of  this 
clanse  to  provide  uiat  we  may.  If  we  so  elect, 
reduce  our  stock  on  hand,  twice  eaidt  year,  to 
the  sum  of  $100.00,  exclusive  of  all  aiacards. 
In  consideration  of  the  foregoing  concession, 
the  McCall  Company  shall  have  the  right,  with 
our  assistance,  to  take  an  inventory  of  oar 
stock  at  any  time  on  demand,  and  we  agree  that 
when  our  stock  on  hand  at  cost  price .  shall 
have  reached  the  said  amount  of  $400.00,  we 
shall  not  aBow  the  amount  thereof  to  be  re- 
duced below  said  snm  of  $400.00  during  tile  re> 
maining  term  of  the  annexed  contract;  and  if 
at  the  termination  of  said  contract,  it  shall  be 
found  that  the  valae  of  our  stock  amounts  at 
cost  to  less  than  said  sum  ot  $400.00.  we  will 
either  order  and  paj  for  a  sufficient  quantity  of 
new  patterns  to  bring  the  total  to  said  sum  of 
$400.00,  or  pay  the  difference  to  the  McCall 
Company  in  cash. 

"  'Accepted.  The  McCall  Company  (Incorpo- 
rated State  of  New  York),  by  James  Jffi.  H. 
Cawall,  Auditor. 

" 'Signature,  J.  J.  Segal  IW].' 

"In  1»10,  the  MeOall  Company  instituted  this 
suit  against  Segal,  in  which  it  seeks  to  recover 
the  sum  of  $742.1<)  claimed  as  the  sum  due  upon 
an  itemized  and  verified  account  for  goods  sold 
and  delivered  under  the  terms  of  the  above  con- 
tract. It  also  seeks  to  recover  in  the  same  ac- 
tion the  sum  of  $411.8S  as  liQaidated  damages 
for  the  bread]  of  the  contract.  Among  tiie 
defenses  Interposed  by  Segal  it  wns  urged  that 
the  contract  was  illegal  and  void  because  in 
violation  of  the  provisrions  of  both  the  federal 
and  state  anti-trust  laws.  The  portions  of  the 
contract  spcdficaUy  designated  as  being  in  vio- 
lation of  those  laws  arc  the  following:  'The 
patterns  are  not  to  be  sold  for  other  than  cata- 
kigne  retail  prices,  and  the  stock  of  patterns  is 
to  be  kept  and  offered  for  sale  on  the  first 
(main)  floor.  •  ♦  •  All  goods  ordered  for  de- 
livery are  to  be  paid  for  on  or  "before  the  5th 
day  of  the  month  succeeding  date  of  shipment, 
if  not  then  paid  subject  to  sight  draft.  All 
prices  quoted  are  net.     We  wul  not  sell  any 


other  patterns  than  the  HcCaQ  patterns  re- 
ceived from  you  during  the  term  of  this  con- 
tract-order.' 

"We  are  inclined  to  hold  that  this  latter  pro- 
vision of  the  contract  is  in  violation  of  the  ' 
Texas  anti-trust  statute,  under  the  rule  an- 
nounced in  the  case  of  Fnqna  et  al.  v.  Pabst 
Brewing  Co.,  90  Tex.  298,  38  8.  W.  20  [750, 
35  Ll  K.  A  241],  But  in  view  of  a  contrary 
holding  in  the  recent  case  of  McCall  Co.  v.  J. 
D.  Stiff  Dry  Cfoods  Co.  [Civ.  App.]  142  S.  W. 
669,  in  which  the  honorable  0>nrt  of  Civil  Ap- 
I>eals  for  the  Fifth  Supreme  Judicial  District 
was  called  upon  to  construe  a  contract  prac- 
tically the  same  as  this,  we  have  concluded  to 
certify  to  yoar  honorable  court  the  following 
qaestions: 

"1.  Did  this  contract  contain  stipulations  vio- 
lative of  either  tiie  federal  or  the  state  anti- 
trust statutes? 

"2.  Did  those  provisions  of  the  contract  quot- 
ed in  the  above  excerpt  defeat  tiie  right  of  the 
McCIall  Company  to  recover  in  this  suit? 

"3.  If  you  should  determine  that  the  contract 
was  not  void  and  unenforceable,  then  we  de- 
sire an  answer  to  the  following  question:  Does 
the  contract  disclose  the  transaction  of  busi- 
ness in  this  state  in  such  a  manner  as  to  re- 
quire the  McC!aU  Company  to  procure  a  permit 
from  the  secretary  of  state  nnder  the  provi- 
sions of  article  745  of  the  Revised  Civil  Stat- 
utes aa  a  condition  upon  which  it  can  maintain 
this  action  In  a  court  of  this  state?" 

[1]  We  ajiswer  the  first  qneetioa  In  the 
affirmative.  The  contract  Is  violative  of  the 
state  anti-trust  statutes.  In  this  view,  and 
according  also  to  the  plain  meaning  of  the 
first  question,  we  need  not  determine  wheth- 
er the  contract  is  violative  of  the  federal 
AnU-Trust  Aa  (Act  July  2,  1S80,  c  647.  26 
^tat  209  LU,  S.  gomp.  St.  1913,  ti  8820-8830]). 
We  think  the  provisions  of  said  contract 
which  obligated  Segal  to  sell  no  kind  of  pat- 
terns except  the  MeCall. patterns,  and  to  sell 
at  no  price  other  than  the  catalogue  retail 
prices,  are  In  restraint  of  trade  within  the 
meaning  of  the  Texas  Anti-Trust  Act  (Acts 
2Stb  Leg.  c.  94).  It  will  be  noted  that  the 
contract  Is  not  in  any  sense  an  agency  con- 
tract Neither  Is  the  title  to  the  patterns 
reserved  or  attempted  to  be  reserved  In  the 
McCall  Company.  The  contract  Is  for  a 
naked  sale  of  the  goods,  with  no  reservation 
of  title,  or  restrictions  upon  the  sale  there- 
of, except  the  provision  which  fixes  for  the 
vendee  his  selling  price  to  the  consumer,  and 
the  prevision  which  prohibits  the  vendee 
from  selUng  other  patterns  than  the  McCall 
patterns.  Such  a  contract  Is  a  plain  viola- 
tion of  the  Texas  AnU-Trust  Act  If  the 
contract  bad  exclusive  relation  to  Interstate 
commerce  it  would  not  violate  the  Texas 
antl-trast  statute,  for  the  reason  that  under 
the  federal  Constitution,  Congress  alone  has 
the  power  "to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  The  state  Anti- 
Trust  Act  was  not  intended  to  encroach  up- 
on a  field  of  legislation  over  which  it  had 
no  Jurisdiction.  A  state  has  no  power  to 
regulate  Interstate  commerce,  and  is  prohib- 
ited from  so  doing  by  the  federal  Constitu- 
tion. Only  Congress  may  occupy  this  field. 
Albertype  Co.  v.  Gust  Feist,  102  Tex.  219, 114 
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S.  W.  rai.  But  the  provisions  of  the  con- 
tract which  are  obnoxious  to  the  Texas  Anti- 
Trust  Act  constitute  no  part  of  Interstate 
commerce.  They  apply  to  acts  to  be  perform- 
ed by  the  rendee  after  the  Interstate  com- 
merce Involved  In  the  transaction  has  been 
completed.  For  a  citizen  of  New  York  to 
sell  and  transport  to  a  citizen  of  Texas  goods 
and  merchandise  is  to  engage  In  interstate 
commerce;  but  when  the  sale  and  trans- 
portation has  been  completed,  and  the  prop- 
erty has  been  delivered  in  Texas  to  a  cit- 
izen of  Texas,  the  interstate  transaction  has 
ended.  The  use  to  which  the  property  may 
tlien  be  put  In  Texas,  and  the  acts  of  the 
vendee  in  relation  to  it  while  in  Texas,  come 
under  ^the  Jurisdiction  of  the  Texas  laws. 
When  the  contract  relates  wholly  to  inter- 
state commerce,  only  the  federal  Anti-Trust 
Act  could  apply ;  but  when  the  contract  con- 
tains more,  as  in  this  case  it  does,  than  a 
contract  for  Interstate  shipment,  and  em- 
braces acts  to  be  performed  after  the  com- 
pleted sale  and  shipment,  which  are  not  es- 
sential ingredients  of  an  interstate  shipment, 
it  falls  within  the  regulation  of  state  law. 
The  federal  law  alone  controls  contracts  cov- 
ering interstate  commerce,  it  is  true;  but 
when  the  contract  embraces  ingredients  nec- 
essary to  cover  interstate  commerce,  and  in- 
gredients not  pertaining  to  interstate  com- 
merce, but  pertaining  to  the  use  of  the  prop- 
erty after  the  interstate  shipment  has  been 
completed,  the  interstate  feature  of  the  con- 
tract wIU  not  nullify  the  power  of  state  laws 
to  govern  on  the  features  of  the  contract 
which  are  not  interstate.  Texas  laws  gov- 
ern as  to  such  features.  This  contract  is 
twofold,  in  that  it  embraces  a  full  contract 
for  interstate  commerce  between  a  citizen  of 
New  York  and  a  citizen  of  Texas,  and  other 
provisions  for  acts  to  be  performed  in  Texas 
after  the  interstate  feature  of  the  contract 
has  been  entirely  fulfilled.  The  contract 
fixes  the  price  at  which  the  vendee  shall  sell 
at  retail  In  Texas,  and  provides  that  he  shall 
refrain  'from  selling  at  retail  in  Texas  any 
other  pattern  than  the  McGall  pattern.  This 
brings  it  under  the  jurisdiction  of  the  Texas 
laws.  This  was  the  holding  of  this  court  In 
Fnqua,  Hinkle  &  Davis  v.  Pabst  Brewing 
C!ompany,  90  Tex.  298,  38  S.  W.  29,  750,  35 
L.  B.  A.  241,  which  we  think  announces  the 
correct  rule.  This  holding  is  not  in  conflict 
with  the  case  of  Albertype  Co.  v.  Gust  Feist 
Co.,  102  Tex.  219,  114  S.  W.  791,  though  it 
might  appear  so  from  a  casual  reading  of 
the  opinion  in  that  case.  The  opinion  in  that 
case  was  by  Mr.  Justice  Brown,  and  its  hold- 
ing was  that  the  restraint  of  trade  which 
appeared  from  the  facts  to  exist  in  that  case 
was  not  prohibited  by  the  Texas  Anti-Trust 
Act,  it  having  relation  alone  to  interstate 
commerce.  As  governed  by  the  facts  of  that 
particular  case,  the  holding  was  correct. 
The  provision  of  the  contract  In  that  case. 


whidi  was  charged  to  be  in  violation  of  the 
state  Anti-Trust  Act,  was,  that  the  Albertype 
Company,  of  the  state  of  New  York,  would 
not  sell  the  souvenir  albums  to  any  dtlzen 
of  the  dty  of  Galveston  other  than  the  Oust 
Feist  Company,  whose  place  of  business  -wtia 
in  Galveston.  For  the  Albertype  Company, 
of  the  state  of  New  York,  to  sell  and  deliver 
the  albums  to  a  citizen  of  Galveston,  Tex., 
was  Interstate  commerce.  For  it  to  refrain 
from  so  doing  was  to  refrain  only  from  en- 
gaging, to  that  extent.  In  interstate  com- 
merce. This  would  be  in  violation  of  only 
the  federal  Antl-Trast  Act  If  the  contract 
had  required  the  vendee,  after  receiving  It 
in  Texas,  to  sell  it  at  a  certain  price,  or  to 
refrain  from  selling  any  Other  kind  of  album, 
then  such  provision  of  the  contract  would 
have  been  in  violation  of  the  Texas  Anti- 
Trust  Act,  because  having  relation  to  certain 
restricted  uses  of  the  property  after  tbe  In- 
terstate shipment  had  been  completed.  So 
that  case,  when  understood  in  tbe  light  of 
its  own  facts,  is  in  harmony  with  the  hold- 
ing of  this  court  in  Fuqua,  Hinkle  &  Davis 
T.  Pabst  Brewing  Co.,  supra,  and  other  kin- 
dred cases,  and  the  holding  in  this  case  is 
in  agreement  therewith. 

[2>  These  obnoxious  provisions  of  the  con- 
tract defeat  the  right  of  the  McOali  Com- 
pany to  recover  In  its  suit.  Behig  in  part  in 
violation  of  law,  the  taint  renders  the  entire 
contract  Illegal  and  unenforceable.  The  law 
will  not  give  effect  to  a  contract  of  tbls  na- 
ture, or  give  aid  to  its  enforcement,  it  being 
in  violation  of  public  policy  so  to  do.  We 
therefore  answer  the  second  question  In  the 
affirmative. 

The  third  Qnestion  becomes  immaterial, 
and  is  not  answered. 


OARREIiL  T.  STATEL    (Na  8974.) 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 

16.  1916.) 

1.  FOBOXBT  «=329(4)  —  iKniOTMBNt  —  SOT»1- 
OIKNCr. 

An  indictment  charging  that  the  defendant 
knowingly  passed  a  check  against  "available 
school  funds"  with  a  forged  indorsement  of  tlie 
name  of  the  payee,  whicu  did  not  either  by  ex- 
planatory averments  or  otherwise  show  tliat  tb» 
check  was  legally  drawn,  was  insuflSdent. 

[Ed.  Nota— For  other  canes,  see  Forgery,  Cent. 
Dig.  S  80;  Dec.  Dig.  i8=.29(4).] 

2.  Cbiminai.  Law  <S=a784(l)— Tbiai-— Iwarrauo- 

TIONS— CiRCTJMSTANTIAI.  BVIDKNCE. 

Where  the  defendant's  connection  with  a 
forged  dieck  was  to  be  deduced  from  circum- 
stances, so  far  as  any  alteration  or  knowledge  of 
the  fact  that  it  was  altered  was  concerned,  the 
coart  improperly  refused  to  give  an  instruction 
on  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  li  1888,  1900;  Dec  Die.  <8=9 
784(1).] 

3.  CBnnwAi,  Law  «=»3720L2)— Evidbncb — ^Ad- 

MissiBiLrrr— Extraneous  Documents. 

In  a  prosecution  for  passing  a  forged  in- 
strument extraneous  checks  or  vouchers  should 
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not  be  admitted,  fai  tte  absence  of  proof  that 

they  were  forgeries,  and  that  tbe  defendant  was 
connected  theicwith. 

[EM.  Note. — For  other  cases,  see  Oriminal 
law.  Cent  Dig.  H  «33,  884;    Dec.  Dig.  «=> 

3rj(i3.] 

Appeal  from  Dlatrlct  Ooort,  Johnson  Coan- 
tgr;  O.  L.  Ix>ckett,  Judge. 

W.  J.  Garrell  wu  conTioteS  of  passing  a 
forged   instmment,   and   lie  appeals.     Bfr- 

Teised. 

D.  W.  Od^,  of  Ft  Worth,  and  Johnson  & 
Hanell,  of  Clebtime,  for  appellant.  C.  O. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  The  Indlotment  contains 
two  connts,  one  charging  forgery  of  the  fol- 
lowing instrument,  and  the  other  passing  the 
game  instrument,  to  wit: 

"Clebome,  Texas,  April  24,  1912.    No. . 

"The  National  Bank  of  Clebnme:  Pay  to 
C.  C.  Thomas  or  order  $637.00,  six  hundred  and 
thirtf-seren  and  no/100  dollars.  (Available 
sdiool  funds.)  Fred  T.  Vickers. 

"LouU  Rogers." 

It  also  alleges  the  forgery  consisted  In  the 
fltct  that  the  name  of  O.  G.  Thomas  was  wrltj- 
ten  across  the  back  of  said  check,  and  this 
was  a  fraudulent  alteration,  charging  that 
appellant  made  the  alteratioo.  This  count, 
however,  was  not  submitted  to  the  Jury,  but 
the  fcdlowing  count  was:  Omitting  formal 
parts,  the  second  count  charges  that: 

"On  or  about  the  25th  day  of  April,  A.  O. 
1912,  W.  J.  Garrell  did  then  and  there  willfully, 
knowingly,  and  fraudulently  pass  as  true,  to  one 
J.  T.  Jordan,  a  false  and  fortred  instmment 
m  writing  which  had  theretofore  been  made  with- 
ont  lawful  authority,  and  with  intent  to  de- 
fraud; and  was  then  of  the  tenor  following 
[which  instrument  is  set  out  above],  indorsed  on 
the  back  thereof  'O.  O.  Thomas,'  which  iodorse- 
ment,  to  wit  'C.  O.  Thomas,'  on  the  back  of 
said  instrument  the  said  W.  J.  Garrell  then  and 
there  well  knew  to  be  forged,  and  did  then  and 
there  so  pass  the  same  as  true,  with  the  intent 
to  injure  and  defraud,  against  the  peace  and 
dignity  of  the  state." 

This  is  signed  by  the  foreman  of  the  grand 
Jury. 

[1]  It  will  be  noticed  from  reading  the 
above  count  that  it  does  not  anywhere  by  in- 
nuendo, explanatory  averments,  or  otherwise 
allege  that  Fred  T.  Vickers  and  Lonla 
Kogers,  either  or  both,  had  any  authority  to 
draw  a  (dieck  against  the  available  school 
funds  of  Johnson  county.  On  the  face  of 
the  instrument  it  purports  to  be  drawn  by 
two  tndlvlduals,  Fred  T.  Vickers  and  Loula 
Sogers,  against  the  available  school  fund,  to 
be  paid  by  the  bank  specified,  and  drawn  in 
fikvor  of  an  btdivldual,  G.  C.  Thomas.  If  we 
should  go  to  the  first  count  to  assist  the 
second  count,  which  we  do  not  believe  here 
can  be  done,  then  the  explanatory  averments 
are  still  insaffldent,  because  Loula  Rogers, 
who  la  alleged  to  have  signed  the  document, 
was  not,  and  could  not  be,  deputy  county 
treasurer,  and  as  Boda  would  have  no  author- 
ity to  IflBoe  a  dieck.  If  Fred  T.  Vickers, 
tmisnrer,  had  authority  to  issue  the  check. 


he  might  doubtless  authorize  her  to  sign  his 
name  to  the  checlt,  but  it  is  alleged  to  be 
signed  by  her  in  an  official  capacity  as  deputy 
county  treasurer.  However,  confining  our- 
selves, as  we  think  we  should,  to  the  second 
count  charging  the  passing,  there  are  no 
averments  of  any  sort  that  would  tend  to 
show  authority  on  the  part  of  Vickers  and 
Miss  Rogers  to  draw  the  check  against  the 
available  school  fund.  Before  this  money 
can  be  paid  out  the  proper  steps  must  be 
taken  and  approved  by  the  county  superin- 
tendent It  may  be  the  correct  rule  to  state 
that  it  is  uimecessary  that  the  voucher  or 
check  or  means  of  drawing  money  from  the 
county  available  school  fund  should  have 
gone  through  all  of  the  steps  legally  prescrib- 
ed in  order  to  make  it  the  subject  of  forgery. 
It  one  legal  step  is  taken  that  would  be 
calculated  to  deceive,  and  tliat  could  be  used 
even  as  evidence  to  sustain  further  steps 
that  might  be  necessary,  under  the  authori- 
ties this  might  be  sufficient.  But  it  is  useless 
to  discuss  those  matters.  This  count  does 
not  undertake  anywhere  to  allege  anything 
In  the  way  of  innuendo  or  explanatory  aver- 
ments which  shows  the  check  to  be  legal.  It  Is 
not  the  purpose  of  the  writer  to  go  Into  a  dis- 
cussion of  Just  what  innuendo  or  explanatory 
averments  may  be  called  for  to  make  a  valid 
Indictment,  or  even  that  It  can  be  made  valid 
by  explanatory  averments.  The  purpose  of 
the  opinion,  so  far  as  the  writer  la  concerned, 
is  that  wliatever  steps  may  be  required  by 
statute  must  be  followed. 

[2]  There  are  several  questions  suggested 
for  revision.  Many  exceptions  were  taken  to 
the  charge,  and  errors  presented.  One  of 
these  will  be  noticed.  The  case  is  one  of 
circumstantial  evidence.  Appellant's  connec- 
tion with  It  is  to  be  deduced  entirely  from 
circumstances,  so  far  as  any  alteration  of  the 
Instrument  Is  concerned,  or  knowledge  of  the 
fact  that  it  was  altered.  This  called  for  a 
charge  on  circumstantial  evidence,  which  was 
not  given  by  the  court  Exceptions  were 
timely  and  properly  reserved  to  this  omission. 
Thhs  is  noticed  in  passing,  because  upcm 
trial  under  another  indictment,  should  it  be 
obtained,  under  the  facts  of  this  case  it 
would  be  necessary  for  the  court  to  charge 
on  circumstantial  evidence. 

[8]  Several  bills  of  exception  were  reserved 
to  the  introduction  of  a  great  number  of 
checks  to  show  system.  Intent,  etc.,  as  stated 
by  the  court  qualifying  the  bills.  As  present- 
ed, these  exertions  are  well  taken.  Before 
these  extraneous  checks  or  vouchers  can  be 
admitted  it  must  be  made  to  appear  they 
were  forgeries  as  weU  as  connect  appellant 
therewith.  Fry  v.  State,  182  S.  W.  331,  re- 
cently decided  by  this  court  It  is  not  neces- 
sary to  discuss  these  bills  further. 

The  other  matters  may  not  arise,  and  are 
therefore  not  discussed. 

The  Judgment  la  reversed,  and  the  prosecu- 
tion  ordered  dismissed. 
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CHANDLEE  T.  STATE.    (No.  3995.) 

(Court  of  Criminal  Appeals  of  Texaa.     March 

15,  1916.) 
Cbiminal  IjAW  ®=>1184— Afpeai>— RsiroBiUNa 

Sentence. 

The  sentence,  not  conforming  to  the  inde- 
terminate sentence  law,  but  being  for  a  definite 
term,  will  be  reformed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3199,  3200;  Dec  Dig.  «=» 
1184.] 

Appeal  from  District  Court,  Fayette  <3oun- 
ty;  Frank  S.  Roberts,  Judge. 

I/)nie  Chandler  was  convicted,  and  ap- 
peals.   Reformed  and  affirmed. 

C.  C.  McDonald,  Aast  Atty.  Gen,  for  the 
State. 

PRBNDERGAST,  P.  J.  Appellant  was 
convicted  of  an  assault  'with  Intent  to  mur- 
der, and  bis  punishment  assessed  at  4  years 
in  the  penitentiary. 

He  contends  that  the  evidence  is  Insuffi- 
cient to  sustain  the  conviction. .  We  have 
carefully  read  and  studied  all  the  testimony. 
In  our  opinion,  it  was  sutHclent  We  see  no 
good  purpose  which  could  be  served  by  recit- 
ing the  testimony. 

The  court,  as  the  law  requires,  submitted 
his  charge  to  appellant's  attorney  before  it 
was  read,  and  gave  him  the  opportunity  to 
object  thereto.  At  the  time  he  made  certain 
objections  thereto  and  requested  some  special 
charges.  The  court  gave  the  only  two  of  his 
si>eclal  charges  which  should  have  been  giv- 
en, and  correctly  refused  the  others.  Evi- 
dently the  court  must  have  made  some  chang- 
es In  his  charge  after  seeing  and  consider- 
ing appellant's  objections,  and  with  the  spe- 
cially requested  charges  given  must  have  met 
appellant's  objections,  for  he  did  not  present 
any  bill  to  the  court's  charge,  nor  afterwards 
insist  upon  his  objections. 

The  evidence,  in  addition  to  raising  the 
qnestlon  of  assault  with  Intent  to  murder, 
also  raised  tliat  of  aggravated  assault  and 
of  self-defense.  Uiton  the  whole,  the  court 
submitted  all  of  these  questions  in  apt  and 
proper  charges.  The  trial  Judge  correctly 
held  that  the  evidence  did  not  raise  any  is- 
sue of  appellant  acting  in  defense  of  ei- 
ther or  both  of  his  brothers,  and  properly  re- 
fused to  give  appellant's  charge  on  that  sub- 
ject. 

Under  the  evidence,  the  court  correctly 
refn.sed  to  give  either  of  his  requested  per- 
en>ptory  charges,  instructing  the  Jury  to  ac- 
quit him  of  an  assault  with  intent  to  mur- 
der. Upon  the  whole,  the  case  was  correct- 
ly tried.  The  evidence  was  amply  sufficient 
to  sustain  the  verdict,  and  the  charge  of 
the  court,  together  with  those  of  the  appel- 
lant given,  correctly  submitted  every  Issue 
raised  by  the  evidence  properly  to  the  Jury. 

The  sentence  does  not  conform  to  our.  in- 
determinate sentence  law.    It  requires  oon- 


flnement  of  the  appetiant  for  font'  years 
straight.  The  Judgment  will  here  be  re- 
formed, so  as  to  conform  to  the  law. 

The  Judgment  will  tie  reformed  and  af- 
firnked. 


AUSTIN  T.  STATE.    (No.  S084.) 

(C!oart  of  Criminal  Appeals  of  Texas.     March 

16,  1916.) 

CBHtiNAt.  Law  e=all24(3)— Appeai^-Sboobd 

—Questions  Pbesbnted. 

where  no  statement  of  the  evidence  heard 
on  the  trial  accompanies  the  record,  and  the 
record  contains  no  bill  of  exceptions  to  the  ad- 
missibility of  any  testimony,  there  is  no  questioa 
presented  in  a  motion  for  new  trial  which  the 
Court  of  Criminal  Appeals  can  review. 

[Bfl.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2948;  Dea  Dig.  (8=»1124(3).] 

Appeal  from  District  Oonrt,  Houston  Coun- 
ty;  John  S.  Prince,  Judge. 

Hart  Austin  was  convicted  of  robbery,  and 
appeals.     Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
robbery,  and  bis  punishment  assessed  at  10 
years'  confinement  In  the  state  penitentiary. 

No  statement  of  the  evidence  beard  on  the 
trial  accomimnles  the  record,  and  the  record 
contains  no  bill  of  exceptions  to  the  admissi- 
bility of  any  testimony.  Under  such  circum- 
stances there  Is  no  question  presented  In  the 
motion  for  a  new  trial  we  can  review. 

The  Judgment  Is  affirmed. 


LLOYD  T.  STATE.    (No.  8986.) 
(C!ourt  of  Criminal  Appeals  of  Texas.    March 

15,  1916.) 
Weapons  «=»17^)  —  Uitlawfot.  Display  — 

pbosectttioit— inbtbuctionb. 

In  a  prosecution  for  unlawfully  and  rudel? 
displaying  a  pistol  in  a  public  place  in  a  maimer 
calculated  to  disturb  the  inhabitants,  it  appoared 
that  accused  went  to  the  rear  of  a  store  and  fired 
his  pistol  out  of  the  door  several  times.  Ac- 
cused contended  that  he  brought  the  pistol  to  the 
store  to  trade  for  a  shotgun  and  fired  it  to  eihil>- 
it  its  quality  to  the  storekeeper,  and  there  was 
evidence  that  persons  frequently  discharKed  fire- 
arms from  such  rear  door.  Beld  that,  in  view 
of  accused's  contention,  a  charge  that  to  bold  a 
pistol  in  the  hand  and  fire  it  in  a  public  place  is 
to  rudely  display  it  was  improper,  as  talting 
from  the  jury  the  question  whether  it  was  ens- 
ternary  to  discharge  firearms  from  the  rear  door 
wliich  led  only  into  uninhabited  wooda. 

[FA.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  {  32;   Dec.  Dig.  <S=»17(6).] 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Coke  Lloyd  was  convicted  of  unlawfully 
and  rudely  dlsplaybag  a  pistol  In  a  public 
place  in  a  maimer  calculated  to  disturb  the 
inhabitants,  and  he  appeals.  Reversed  and 
remanded.  - 
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B.  B.  Oaraw^  and  Ia  O.  BatUff,  botb  of 
Decatur,  for  appellant  C.  O.  McDonald, 
Asst.  Atty.  G«n.,  for  the  State. 

HAKPER,  J.  Appellant  was  convicted  un- 
der an  Indictment  charging  him  with  unlaw- 
fully and  rudely  displaying  a  pistol  In  a 
public  place  In  a  manner  calculated  to  dis- 
turb the  inhabitants  of  said  public  place. 

Mr.  Mann  testified:  That  about  0  o'clock 
at  night  he  was  in  the  store  of  Foster  &  Best, 
in  the  town  of  Gre^iwood,  and  that  appel- 
lant came  in  with  a  pistol,  or  part  of  a  pistol. 
In  bis  hands,  and  he,  appellant,  and  Foster 
walked  to  the  rear  door.  He  heard  them 
talking,  but  did  not  understand  what  was 
said.  That  while  they  were  at  this  door,  ap- 
pellant fired  the  pistol  out  of  the  door  sever- 
al times,  and  said: 

"Foster,  come  and  fix  this  thing.     Where  is 

four  damned  constable?   If  any  one  turns  me  in, 
will  pot  one  in  him." 

That  witness,  Clint  Kingsly,  appellant,  and 
Mr.  Foster  were  the  only  persons  In  the  store. 
This  is  the  state's  case,  and  would  perhaps 
sustain  a  verdict  that  appellant  was  guilty  of 
the  oSense  charged. 

Mr.  Foster,  one  of  the  proprietors  of  the 
store,  testifled  that  appellant  had  been  trying 
to  trade  him  the  pistol  for  a  shotgun,  and 
that  night  appellant  went  to  the  store  of  J. 
P.  Budd  to  get  the  pistol  and  bring  it  over 
to  trade  to  him;  that  the  pistol  was  made 
to  shoot  steel  cartridges,  and  be  wanted  to 
see  if  it  would  shoot  lead  cartridges;  that 
when  appellant  returned  with  the  pistol  they 
went  behind  tlte  counter  and  got  several  kinds 
of  cartridges  and  went  to  the  back  door  of 
the  store  to  try  the  pistol ;  that  he  and  ap- 
pellant both  fired  the  pistol  out  of  the  back 
door;  that  his  store  was  120  feet  long,  and 
at  the  rear  door  there  was  nothing  but  woods, 
and  the  pistol  was  fired  Into  the  woods ;  that 
the  firm  of  Foster  ft  Best  sold  cartridges, 
pistols,  and  other  firearms,  and  people  fre- 
quently tried  them  by  shooting  out  of  the 
back  door  Into  the  woods ;  that  the  town  was 
not  an  incorporated  town. 

J.  P.  Budd  tesUfled  that  the  plst<d  of  ap- 
pellant had  been  in  his  store  some  three 
monttis  or  more ;  that  he  had  it  to  trade  for 
a  shotgun;  that  on  the  night  appellant  shot 
it  oat  of  the  back  door,  appellant  came  and 
got  the  pistol,  stating  be  had  a  diance  to 
trade  it  off. 

Clint  Kingsly,  the  only  other  person  in 
the  store,  says  he  heard  appellant  and  Foster 
talking  of  trading  the  pistol  for  a  gun ;  that 
be  saw  appellant  and  Foster  go  to  the  back 
and  dioot  the  pistol  out  of  the  back  door. 

This  is  all  the  testimony.  AC  the  request 
of  the  state  the  court  instructed  the  Jury: 

"To  hold  a  pistol  in  the  hand  and  fire  the 
same  in  a  pabUc  place,  as  herein  defined,  is  to 
rudely  display  the  same,  as  contemplated  by 
law." 


Appellant  excepted  to  the  giving  of  this 
special  charge^  Inrt  sting  it  was  ap<xi  the 
weight  to  be  given  the  testimony,  and  we 
think  such  exception  well  taken.  The  state 
relies  on  the  case  of  Oozy  v.  State,  84  Tex.^ 
Cr.  R.  147,  29  8.  W.  783,  as  sustaining  the 
charge,  uinder  the  peculiar  facts  of  that 
case,  the  court  does  say  that  the  shooting  of 
the  pistol  in  the  air  would  Justify  a  finding 
that  it  was  rudely  displayed.  In  that  case 
Gozy  had  gone  near  a  church,  wbUe  services 
were  in  progress,  and  fired  his  pistol.  It  was 
a  willful  and  wanton  act,  without  excuse  or 
Justification,  under  the  evidence  In  that  case. 
It  might  be  the  state's  witness  makes  this 
just  such  another  case,  but  the  defendant's 
witnesses  certainly  do  not,  and  it  Is  a  ques- 
tion ot  fact,  to  be  determined  by  the  jury, 
whether  or  not  his  conduct  amounted  to  rude 
ly  displaying  the  pistol  in  a  manner  calculat- 
ed to  disturb  the  inhabitants  of  the  public 
place.  The  court  In  this  charge  takes  this  Is- 
sue from  the  Jury,  and  Instructs  them,  as  a 
matter  of  law,  that  his  conduct  amounted  to 
rudely  displaying  a  pistol.  Bad  he  submit- 
ted the  issue  to  the  Jury  and  they  had  so 
found,  we  might  sustain  the  verdict  as  we 
did  In  the  Oozy  Case,  supra,  bnt  It  Is  a  mat- 
ter to  be  determined  by  the  Jury,  under  the 
evidence,  in  every  case  whether  or  not  cme  is 
guilty  of  rudely  dLsplaylng  a  pistol  in  a  man- 
ner calculated  to  disturb  the  peace,  and  is 
not  a  question  of  law  to  be  determined  by  the 
trial  court  On  account  of  this  error,  it  will 
be  necessary  to  reverse  the  cause,  and  on  an- 
other trial  the  court  in  his  charge,  if  be  gives 
a  charge,  should  submit  the  defense's  theory ; 
that  is,  if  the  jury  should  find,  under  the  evi- 
dence, it  was  customary  to  shoot  firearms  out 
of  the  back  door  of  this  store,  in  trying  them 
out,  as  testified  to  by  Mr.  Foster,  and  appel- 
lant and  Foster  were  on  a  trade  involving 
the  pistol,  and  tfaey  fired  it  for  the  purpose 
alone  of  determining  whether  or  not  it  would 
shoot  leaden  cartridges,  and  appellant  at  the 
time  he  fired  the  pistol  bad  no  Intention  of 
disturbing  the  inhabitants  of  the  public  place, 
and  they  were  not  in  fact  disturbed,  the  ap- 
pellant would  not  be  guilty  of  the  offense 
charged. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


STONE  V.  STATB.     (Na  S981.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
16,  1916.) 

Ckimihai.  Law  «=>857(3)  —  Failubb  of  Db- 
fendant  to  testify— effect. 

Code  Cr.  Proc.  1911,  art.  790,  allows  an 
accused  person  to  testify,  but  provides  that  Ms 
failure  shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to 
or  commented  on.  In  a  prosecution  for  arson, 
where  the  state  principally  relied  on  tracks 
leading  from  the  burned  building  to  accused's 
home,  accused  did  not  take  the  stand,  but  relied 
on  evidence  of  alibi.    Before  verdict  was  rendcr- 
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ed,  one  ot  the  jurymen  remarked  that  be  won- 
dered why  defendant  did  not  go  <»t  the  stand  and 
testify,  and  that  had  he  done  so,  he  misht  have 
viewed  the  matter  differently.  Other  of  the  ju- 
rors stated  that,  while  they  did  not  comment  on 
defendant's  failure  until  they  had  reached  a 
verdict,  they  commented  on  it  thereafter,  and 
that  they  considered  it  Held,  that  the  convic- 
tion must  be  reversed  it  appearing  the  jury  con- 
sidered, whether  they  commented  on  the  mat- 
ter or  not,  accused's  failure  to  take  the  stand; 
this  being  true  though  an  incidental  reference 
to  accused's  failure  to  take  the  stand  will  not 
work  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  <S=»857(3).] 

Appeal  from  District  Court,  Comanche 
County;    J.  H.  Arnold,  Judge. 

Jesse  Stone  was  convicted  of  arson,  and 
be  appeals.    Reversed  and  remanded. 

A.  E.  Hampton,  of  De  I/eon,  and  Smltb  & 
Palmer,  of  Comanche,  for  appellant.  C.  O. 
McDonald,  Asst.  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
arson,  and  bis  punishment  assessed  at  five 
years'  confinement  In  the  state  penitentiary. 

Appellant  earnestly  Insists  that  the  circum- 
stances are  insufficient  to  sustain  the  verdict. 
We  bave  read  and  re-read  the  testimony; 
and,  while  the  cmly  drcumstances  depended 
upon  to  show  appellant  guilty  are:  (1)  l^iat 
appellant  bad  111  will  towards  the  person 
who  bad  the  bouse  rented;  and  (2)  tracks 
leading  from  the  building  to  appellant's 
bouse,  and  bis  conduct  yrhen  be  saw  tbe  offi- 
cers following  tbe  tracks — yet,  taking  the 
tracks  as  shown  by  tbe  plot  and  the  way  they 
were  made,  their  direction  and  course,  we 
would  hardly  feel  authorized  to  disturb  tbe 
verdict  on  this  ground  alone. 

Appellant  contends  that  the  Jury  discussed 
his  failure  to  testify  while  considering  the 
case,  and  asks  for  a  reversal  on  this  ground. 
Ten  of  tbe  Jurymen  testify,  and  some  of  them 
say  that  all  that  occurred  was  that,  while 
the  jury  was  discussing  the  case,  some  one  of 
them  remarked  "that  he  wondered  why  the 
defendant  did  not  go  on  the  stand  and  tes- 
tify ;  that  be  would  love  to  have  heard  him 
testify,  and  had  he  done  so,  tbey  might  bave 
viewed  the  matter  differently."  That  tbe 
foreman  then  promptly  inforijied  tbe  Jury 
they  were  Instructed  not  to  consider  nor  dis- 
cuss the  failure  of  defendant  to  testify, 
which  stopped  the  talk.  They  virtually  all 
agree  that  this  much  did  take  place,  some 
saying  it  occurred  at  night,  and  others  say 
It  occurred  Just  before  they  agreed  on  the 
verdict  next  day.  And  all  seem  to  agree 
that  as  soon  as  tbe  verdict  was  agreed  on 
and  written  up,  a  general  discussion  took 
place  about  defendant  not  testifying.  This 
took  place  after  the  verdict  was  signed,  but 
before  they  left  tbe  Jury  room.  It  is  thus 
made  apparent  that  tbe  failure  of  defendant 
to  testify  was  In  tbe  mind  of  the  Jury, 
whether  discussed  or  not  All  10  of  the  Jury 
agree  this  much  was  said  before  the  verdict 
was  agreed  on:  "If  lie  bad  gone  on  tbe  stand. 


It  mlgbt  be  different,  or  something  like  that" 
The  verdict  In  this  case  depends  on  the 
tracks  for  conviction.  Tbe  evidence  of  the 
state's  witnesses  show  tbe  defendant  was  at 
this  bouse  about  noon  of  the  day  it  was 
burned  at  8  o'dodc  that  night,  and  went 
from  this  bouse  to  bis  home,  but  this  witness 
says  the  defendant  did  not  get  into  the  Han- 
son field,  where  tbe  tracks  were  found  upon 
which  the  state  depends  for  conviction. 
When  the  <^cer  was  following,  this  track, 
tbe  defendant  told  blm  be  liad  made  those 
tracks,  but  that  he  was  not  guilty  of  burning 
the  house.  Tbe  evidence  shows  be  was  fre- 
quently in  this  section  bunting,  and  In  going 
to  work.  This  Is  doubtless  what  they  wanted 
blm  to  explain — when  be  made  those  tracks. 
Instead  of  taking  the  stand  and  endeavoring 
to  explain  those  tracks,  he  relied  on  an  alibi, 
sworn  to  by  his  wife  and  wife's  sister,  and 
other  witnesses.  Mr.  Randall  testifies  that  at 
tbe  time  the  jurors  who  were  for  a  convic- 
tion were  around  blm  and  Mr.  Cb'ilcoat  try- 
ing to  get,  them  to  agree  on  a  verdict  of 
guilty,  some  one  said  he  would  have  loved  to 
have  heard  the  defendant  testify,  and  he 
(Randall)  replied: 

"I  would  like  to  bave  heard  tlie  defendant— it 
might  have  changed  my  opinion  of  the  case. 
Yes;  I  had  it  in  my  mind  alMut  the  defendant 
not  going  on  the  stand  to  testify,  and  wanted  to 
hear  him  testify.  I  do  not  know  what  effect 
it  had  on  my  mind  as  to  what  the  juror,  who- 
ever, he  was,  said  about  the  defendant  not  going 
on  the  stand  and  testifying.  Of  course  if  be 
had  gone  on  the  stand  and  testified  my  vote 
might  have  been  different,  and  I  expressed  my- 
self that  way  in  the  jury  room,  and  others  ex- 
pressed themselves  something  similar  to  that" 

However,  he  says  this  did  not  Influence  blm 
In  rendering  tbe  verdict.  On  cross-examina- 
tion be  said: 

"I  do  not  Icnow  who  made  the  first  remark; 
there  were  two  or  three  said  sometliing  about 
him  not  testifying." 

Mr.  Chilcoat  says  he  heard  some  remarks 
made,  but  he  blmself  said  nothing  about  the 
matter,  but — ' 

"tliat  his  failure  to  go  on  the  stand  and  explain 
al)out  these  tracks  was  in  my  mind  while  we 
were  deliberating  on  the  case. 

Code  Cr.  Proc.  art.  790,  allowing  a  de-. 
fendant  to  testify.  If  he  elects  to  do  so,  but 
providing  that  a  failure  to  testify  shall  not 
be  taken  as  a  circumstance  against  him,  nor 
shall  the  same  be  alluded  to  nor  commented 
on  since  its  enactment,  has  been  frequently 
before  this  court  and  it  is  tbe  rule  that  a 
mere  incidental  reference  to  it  In  the  jury 
room  will  not  be  cause  for  reversal,  where  It 
is  apparent  that  the  failure  of  the  defend- 
ant to  testify  was  not  considered  by  the  Jury. 
Probest  v.  State,  60  Tex.  Or.  R.  608, 133  S.  W. 
263;  Powers  v.  State,  164  S.  W.  1020;  Ea- 
plnoza  V.  State,  13  Tex.  Or.  B.  237, 165  S.  W. 
208;  CofCman  t.  State,  73  Tex.  Gr.  R.  295,  165 
S.  W.  »39;  Howard  v.  State,  174  S.  W.  607; 
Walling  V.  State,  69  Tex.  Cr.  R.  279.  128  & 
W.  624. 

In  tbe  cases  of  Jones  t.  State,  72  Tex.  Gr. 
B.  487,  162  &  W.  1142,  Olark  t.  State,  177 
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S.  W.  84,  Poitwood  ▼.  State,  71  Tex.  Cr.  R. 
447,  160  &  W.  345,  Mnddlesiton  ▼.  State,  70 
Tex.  Cr.  B.  280,  156  S.  W.  1168,  Richards  v. 
State,  50  Tex.  Cr.  R.  208,  127  S.  W.  823, 
Thorpe  v.  State,  40  Tex.  Or.  R.  349,  50  S.  W. 
383.  and  Wilson  t.  State,  30  Tex.  Or.  R.  865, 
46  S.  W.  251,  It  Is  held  that  where  the  allu- 
sion to  the  failure  of  the  defendant  to  testify 
was  more  than  an  Incidental  reference,  and 
perhaps  had  some  influence  In  the  rendering 
of  the  verdict,  it  was  held  to  present  error. 

In  this  case  at  least  one  of  the  jurors 
swears  the  reference  was  made  when  the 
other  Jurors  were  around  those  voting  not 
KuUty,  and  trying  to  get  them  to  agree  to  a 
verdict  of  guilty.  Some  say  the  reference 
was  made  at  night,  some  15  or  18  hours  be- 
fore the  verdict  was  finally  reached;  others 
say  the  reference  was  made  in  the  afternoon 
of  the  second  day  just  before  the  verdict  was 
reached,  and  In  addition  to  this,  it  is  shown 
that  as  soon  as  the  verdict  was  agreed  on 
and  written,  and  while  still  In  the  jury  room, 
the  jury  as  a  whole  entered  into  a  discussion 
of  the  fUlure  of  the  defendant  to  testify,  and 
said  if  he  had  taken  the  stand  and  explained 
about  the  tracks  the  witnesses  testify  he  ad- 
mitted he  had  made,  the  verdict  might  have 
been  different,  and  we  cannot  say  that  his 
failure  to  testify  was  not,  in  the  language  of 
the  statute,  tak«i  by  the  jury  as  a  dicum- 
stance  against  him  when  alluded  to  in  the 
jury  room  before  the  verdict  was  agreed  on. 
To  our  mind  it  appears  that  this  circum- 
stance was,  as  testified  to  by  Mr.  Ghllcoat, 
"His  failure  to  go  on  the  stand  and  explain 
about  those  tracks  was  In  my  mind  while 
deliberating  on  the  case,"  was  also  in  the 
minds  of  the  others,  and  the  reference,  allu- 
sion, or  discussion  of  the  matter  was  of  such 
a  nature  that  it  might,  and'  probably  did,  re- 
sult In  a  verdict  of  guilty,  when  otherwise 
sach  a  result  might  not  have  been  reached. 
Viewing  the  matter  in  this  light,  we  are  of 
the  opinion  the  case  should  be  reversed  and 
remanded. 

The  judgmoit  Is  reversed,  and  the  cause 
remanded. 


DUNCAN  V.  STATE.    (No.  8972.^ 

(Court  of  Criminal  Appeals  of  Texas.    March  8, 
1916.) 

1.  Cbxminai.  Law   ®s»956<10)— Jubt— Ihfab- 
TTALrrr— BviDEWcK. 

Evidence  on  hearing  of  a  motion  for  new 
trial  held  insufficient  to  show  that  one  accused 
of  cattle  theft  was  tried  by  an  impartial  jury, 
<ttie  of  the  jurors  having  expressed  an  opinion 
u  to  the  Kuilt  of  the  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2388;   Dec.  Dig.  €=»950(10).I 

2.  CanniTAL  Law  «=3ll58(l)  —  Affeai.  and 
Ekboh— Review— PowEBS  or  Coubt. 

The  court,  on  appeal  from  a  conviction  of 
cattle  theft,  is  not  authorised  by  law  to  pass  on 
the  question  of  sufficiency  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  |  3070,  3071,  3074 ;  Dea  Dig. 
*=.il68a).] 


3.  JCBT  «=»29(2>— Tbiai.  bt  Jubt— Waives. 

The  provision  that  tlie  defendant  cannot 
waive  a  jury  in  a  fekoy  case  means  that  be 
cannot  waive  trial  by  jury  of  men  who  have  ex- 
pressed no  opinion  as  to  his  guilt 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  8  198;    Dec.  Dig.  «=>2»(2).] 

4.  JCBT    «SS>g7(l>— TBIAI,    BT    JtTBT— "IMPAB- 
■HAI,." 

The  provision  of  the  Bill  of  Bights  requir- 
ing that  the  accused  i^all  have  a  fair  trial  'by 
an  impartial  jury,  means  that  the  jury  must  be 
not  partial,  not  favoring  one  party  more  than 
anotuer,  unprejudiced,  diaintereated,  equitable, 
and  just,  and  that  the  merits  of  the  case  shall 
not  be  prejudged.  , 

[Ed.  Note.- For  other  cases,  see  Jury,  Cent 
Dig.  if  431,  435,  436;   Dec.  Dig.  «=s>07(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  In^iartial.] 

Appeal  from  District  Court,  Parker  Coun- 
ty;  F.  O.  McKlnsey,  Judge. 

John  Duncan  was  convicted  of  cattle  theft, 
and  he  appeals.    Reversed  and  remanded. 

Hood  &  Shadle,  of  Weatherford,  and  Peden 
&  Lipscomb,  of  Ft  Worth,  for  appellant 
0.  G.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

[1]  There  are  several  bills  of  exception 
In  the  record,  but  after  a  careful  review  of 
them  we  niQ  of  the  opinion  none  of  them 
present  error,  unless  It  Is  the  bill  contending 
that  William  Goldai  was  not  a  competent 
juror.  It  appears  that  on  the  voir  dire  ex- 
amination of  the  Jury  this  juror  answered 
that  be  heard  there  was  such  a  case,  but  he 
had  formed  no  opinion  as  to  the  guilt  or 
Innocence  of  the  defendant  Upon  the  hear- 
ing of  the  motion  for  a  new  trial,  under  al- 
legations that  this  juror  had  formed  and  ex- 
pressed an  opinion  prior  to  the  time  he  was 
selected  on  the  jury,  evidence  was  heard 
and  is  embraced  In  the  eighth  bill  of  ex- 
ceptions. The  juror  was  called  as  a  witness, 
and  his  testimony  would  tend  to  show  ttiat 
he  had  formed  and  expressed  no  opinion, 
and  what  he  said  to  Will  Hughes  about  send- 
ing appellant  to  the  penitentiary  was  said 
In  a  Joking  way,  and  the  way  he  explains  It 
no  serious  consideration  should  be  paid  to 
It  However,  the  defendant  Introduced  M.  A. 
Kyle,  who  testified  that  shortly  after  Mr. 
Chew  had  lost  his  cattle,  he  and  young  Rob- 
ert Chew  were  passing  Golden's  house  and 
bad  a  conversation  with  Golden,  and  in 
that  conversation  Chew  told  Golden  they 
had  found  two  of  the  cattle,  and  his  father 
was  going  to  West  Texas  after  the  other 
two,  and  appellant  had  been  arrested,  charg- 
ed with  the  theft  of  the  cattle.  That  the  Juror 
then  said  two  of  his  cattle  had  been  taken 
out  of  his  pasture,  and  It  might  have  been 
Duncan  (appellant)  trying  to  get  my  cows," 
and  remarked,   "Duncan  Is  the  man  who 


^saTor  other  eaiM  lae  nme  toplo  and  KBT-NUUBBR  in  all  K«y-Mnmbar*d  Dlsnti  aad  IndexM 


Digit 


zed  by  Google 


196 


184  SOUTHWESTEBN  BBPORTEB 


Cl^ez. 


stole  your  pa's  cows,  and  we  don't  want  that 
kind  of  a  man  around  here."  Mr.  Hughes 
testifies  that  after  this,  and  a  week  before 
the  trial,  he  was  working  with  Mr.  Ooldea 
at  a  sorghum  mill  and  the  juror  told  him 
be  was  on  the  Jury  for  the  next  week,  and 
they 'got  to  talking  about  the  Duncan  Case, 
and  "he  said  he  would  not  have  to  sit  on 
Mr.  Duncan's  trial  because  he  had  already 
formed  an  c^lnlon."  The  juror  was  again 
called  to  the  stand  and  admitted  he  had  a 
conversation  with  Kyle  and  young  Robert 
Chew,  and  said  he  did  not  recollect  what 
was  said,  but  he  Mhd  no  recollection  of  say- 
ing that  "Duncan  Is  the  man  that  got  your 
pa's  cattle."  Xoang  Chew  vfaa  not  called  as 
a  witness  by  either  the  state  or  the  defend- 
ant 

If  Kyle  and  Hughes'  testimony  Is  worthy 
of  credit,  certainly  the  juror  was  not  a  com- 
petent juror.  We  have  appellant's  testimony 
denying  a  portion  of  their  testimony,  admit- 
ting other  portions,  and  not  remembering  as 
to  the  remainder.  The  trial  court  overruled 
the  motion  on  this  ground,  and  we  are  loth 
to  disturb  his  finding,  as  this  Is  a  matter 
largely  addressed  to  his  discretion.  ,  How- 
ever; under  the  laws  of  this  state,  a  man  is 
entitled  to  a  trial  by  a  fair  and  Impartial 
jury,  and  where  the  question  of  whether  he 
has  been  accorded  such  a  trial  is  raised,  and 
there  is  a  aacstion  of  grave  doubt  raised, 
we  are  of  the  opinion  the  doubt  should  be 
resolved  In  his  favor.  If  others  had  been 
present  and  testified  that  no  such  conversa- 
tion took  place  that  Kyle  and  Hughes  swear 
did  occur,  we  would  not  disturb  the  finding 
of  the  judge  on  the  conflict  of  the  testimony. 
But  when  we  take  the  testimony  of  Mr. 
Golden  on  this  hearing,  he  states  be  answer- 
ed, when  being  examined  as  to  his  qualifica- 
tions as  a  Juror,  that  he  had  no  opinion  as 
to  the  guUt  or  Innocence  of  the  accused ;  yet 
on  this  hearing  he  testifies:  "I  had  an  opin- 
ion, of  course,  In  one  way,  but  I  did  not 
have  a  fixed  opinion."  He  also  admits  that 
be  made  the  statement  testified  to  by  Mr. 
Kyle  about  Duncan  running  liis  cattle  out, 
trying  to  get  them. 

[2-4]  Under  such  a  state  of  facts  we  can- 
not say  that  appellant  has  been  tried  by  a 
wholly  fair  and  impartial  Jury,  This  is  a 
case  depending  on  circumstantial  evidence, 
and  while  the  evideace,  in  our  opinion,  is  of 
that  force  and  cogency  to  authorize  a  ver- 
dict of  guilty,  yet  we  are  not  the  ones  au- 
thorized by  law  to  pass  on  that  question. 
Our  laws  provide  that  even  the  defendant 
cannot  waive  a  Jury  in  a  felony  case,  and, 
of  course,  this  means  a  Jury  of  men  who 
have  no  fixed  opinion  as  to  the  guilt  of  the 
person  on  trial.  In  Sorrell  v.  State,  74  Tex. 
Cr.  R.  605,  16d  S.  W.  303,  this  court,  speak- 
ing through  Judge  Williams,  says:  "One 
Improper  juror  destroys  the  integrity  of  the 
verdict." 


In  White's  Ann.  Proc.  |  4,  It  la  said: 
"Antony  Elnglish-speaking  peoples,  'the  right  of 
trial  by  jury'  has  always  been  considered,  and 
Sir  William  Blackstone  justly  denominates  it, 
'the  palladium  of  civil  right.'  Our  Constitution 
requires  that  it  'shall  remain  inviolate.'  Bill 
ot  Rights,  §  15.  As  an  essential  factor  in  the 
protection  of  the  life  and  liberty  of  the  citizen,  it 
in  considered  so  important  that  our  laws  declare 
that  'the  defendant  to  a  criminal  prosecution  for 
any  offense  may  waive  any  right  secured  to  him 
by  law  except  the  right  of  trial  by  jury  in  a 
felony  case.'  But  he  is  not  only  entitled  to  a 
trial  by  jury^  but  our  Constitution  characteriz-es 
the  kind  of  jury  which  is  to  try  him,  and  says, 
'the  accused  shall  have  a  speedy  public  trial  by 
an  impartial  jury.'  Not  only  so,  but  it  is  also 
the  will  and  policy  of  the  law  that  the  'trial 
shall  be  alike  fair  and  impartial  to  the  accused 
and  the  state.'  An  impartial  jury  and  a  fair 
trial  is  what  the  state  demands,  and  in  her  de- 
mands she  is  no  respecter  of  persons.  She  has 
one  law  for  all — the  high  and  the  low,  the  ricli 
and  the  poor,  the  friendless,  the  most  dehnsed 
and  hardened  of  criminals.  Steni^ald  v.  State, 
22  Tex.  App.  464,  3  S.  W.  771:  Massev  v. 
State,  31  Tex.  Cr.  R.  371,  20  S.  W.  758.  The 
language  of  the  provision  of  the  Bill  of  Rights  is 
that  the  accused,  'shall  have  a  fair  trial  by  aa 
impartial  jury.'  'Impartial'  means  'not  partial; 
not  favoring  one  party  more  than  another,  un- 
prejudiced, disinterested,  equitable,  just.'  "To  be 
impartial  means  the  party,  his  cause  or  the  is- 
sues involved  in  his  cause,  should  not — must  not 
— be  prejudged.  The  accused  is  entitled  to  a 
fair  trial  by  an  Impartial  jury,  and  there  is  no 
other  method  provided  by  which  he  can  be  tried 
and  punished." 

The  judgmoit  Is  reversed,  and  the  cause 
is  remanded. 


REDWINB  V.  STATE.    (No.  3992.) 

(Court  of  Criminal  Appeals  of  Texas.    March 

16,  1916.) 

1.  WiTWBSSM  «=>52(7)  — Competency  — Hub- 
band  AND  Wrra. 

In  a  prosecution  for  rape,  census  affidavits 
of  prosecutrix's  mother,  the  wife  of  defendant, 
showing  the  age  of  prosecutrix.  Introduced  nS 
original  evidence,  and  taken  out  of  the  hearing 
and  knowledge  of  defendant,  are  inadmissible, 
though  they  might  have  been  used  for  corrobora- 
tion or  impeachment  of  the  mother  if  she  had 
testified. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  132-134;    Dec  Dig.  <8=>52(7).] 

2.  Witnesses  «=52(7)  —  Coufxtsnct  —  Hos- 
BAND  AND  Wife. 

In  a  criminal  prosecution,  the  state  cannot 
use  the  testimony  of  defendant's  wife,  nor  eaU 
her  as  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  132-134;   Dec.  Dig.  «=>52(7).] 

Appeal  from  District  Court,  San  Saba 
County ;   N.  T.  Stubbs,  Judge. 

S.  W.  Redwlne  was  convicted  of  rape,  and 
appeals.    Reversed  and  remanded. 

Faver  &  Allison,  of  San  Saba,  for  appel- 
lant. C.  0.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  rape  on  a  girl  under  15  years  of  age ;  his 
punishment  being  assessed  at  28  years'  con- 
finement in  the  penitentiary. 

[1,2]  Among  other  questions  presented  for 
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review,  VSOb  at  excetitlon  recite  that  certain 
named  witnesses  were  permitted  to  testify 
they  took  the  school  census  for  1911,  1912, 
1913,  and  1914,  at  least  for  two  or  three 
years,  and  that  name  of  the  prosecutrix  ap- 
•  pears  upon  the  census  roll,  as  does  the  names 
of  the  brother  and  sister  of  the  prosecutrix. 
These  reports  show  that  prosecutrix  was 
bom  August  16,  1900,  making  her  less  than 
15  years  of  age  at  the  time  of  the  alleged 
rape,  the  last  act  being  shown  as  having  oc- 
cnrred  on  the  20th  of  December,  1914.  These 
census  affidavits  were  made  by  the  mother  of 
the  prosecutrix;  appellant  being  the  step- 
father of  the  prosecutrix.  This  was  used  as 
original  testimony,  and  therefore  Illegitimate, 
The  mother  did  not  testify,  being  the  wife 
of  the  defendant.  He  did  not  see  proper  to 
call  her  as  a  Mrltness.  The  state  could  not 
nse  her  testimony,  nor  call  her  as  a  witness. 
Had  she  taken  the  witness  stand  and  testl- 
fled,  under  a  proper  predicate,  these  affidavits 
could  have  been  used  to  impeach  or  corrobo- 
rate, owing  to  how  the  Question  would  arise. 
This  matter  has  been  the  subject  of  decision 
in  our  courts  on  the  question  of  Impeach- 
ment and  sustaining  the  impeached  witness. 
Walton  v.  State,  178  S.  W.  358;  Hopkins  v. 
State,  180  S.  W.  1094.  These  census  affida- 
vits were  used  as  original  testimony,  were 
made  by  the  wife,  and  all  but  one  were  taken 
ont  of  the  hearing  of  the  defendant,  and  of 
which  be  seems  to  have  had  no  knowledge; 
at  least  he  was  not  present  when  those  mat- 
ters occurred.  There  is  doubt  as  to  the  re- 
maining  one  as  to  whether  he  heard  it  or 
not.  If  he  heard  this,  It  might  be  Intro- 
duclble,  but  the  issue  is  there  as  to  whether 
he  heard  it  or  not,  and  the  Jury  should  be 
guarded  against  using  the  statements  unless 
it  be  shown  that  appellant  heard  them. 

There  is  also  a  question  with  reference  to 
the  introduction  of  the  Bible  and  the  sup- 
posed erasures,  showing  the  birth  of  the 
girl.  It  is  unnecessary  to  pass  upon  the  mat- 
ter as  to  whether  the  bill  was  proper  and  the 
Bible  admissible.  There  were  changes  In  the 
entry.  These  matters  can  be  properly  ad- 
Justed  upon  another  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ROSBORO  V.  STATE.    (No.  3994.) 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

15,  1916.) 

Cbikiral  Law  <8=9l090(l)— Appeal  —  Bills 
OF  Exceptions— Statement  of  Facts. 
Without  a  statement  of  facts  or  bills  of  ex- 
ceptions, DO  question  is  presented  for  review. 

(Ed.  Note.— For  other  cnses,  see  Criminal 
Law,  Cent  Dig.  H  2805-2807,  3204;  Dec.  Dig. 
«=»1090(1).] 

Appeal  from  District  Court,  Camp  County ; 
B.  M.  Smith,  Judge. 

Mid  Rosboro  was  convicted  of  Incest,  and 
be  appeals.    Affirmed. 


a  C.  McDonald,  Aist.  Atty.  Gen.,  for  the 
State. 

PRENDBBOAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  incest,  but  without  a 
statement  of  facts  or  bills  of  exceptions.  In 
the  absence  of  these,  no  question  is  presented 
which  we  can  review.  The  case  must  nec- 
essarily, therefore,  be  affirmed. 


LARGE  V.  STATE.    (No.  3976.) 
(Court  of  Criminal  Apoeals  of  Texas.    March  8, 

Ckiminai.  Law  ®=s>1090(l)  —  Questions  Phe- 

BENTED  FOB!  REVIEW. 

Where  there  was  nothing  in  a  motion  for 
new  trial  that  could  be  considered  in  the  absence 
of  the  testimony,  and  neither  a  statement  of 
facts  nor  a  bill  of  exceptions  was  in  the  record, 
there  was  nothing  to  review  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  2653,  2807,  S2M;  Dec.  Dig. 
««=>1090(1).] 

Appeal  from  Dallas  County  Court,  at  Law ; 
T.  A.  Work,  Judge. 

Charley  Large  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  aggravated  assault ;  his  punishment  being 
assessed  at  a  fine  of  $25. 

There  Is  nothing  in  the  motion'  for  new 
trial  that  can  be  considered  In  the  absence 
of  the  testimony,  and  nothing  presented  by 
bill  of  exceptions.  In  fact,  there  Is  neither 
a  statement  of  the  facts  nor  a  bill  of  excep- 
tions In  the  record. 

There  being  nothing  to  review  in  this  ap* 
peal,  the  judgment  will  be  affirmed. 


FXKE  V.  STATE.    (No.  3980.) 
(Court  of  Criminal  Appeals  of  Texas.    March 

15,  1916.) 
L  Indictment  and  Infobuation  $=>111(1)— 

SUFFICIBNCT  or  INDICTMENT— NEGATIVE  Al/- 
LEGATIONS. 

Under  Pen.  Code  1911,  art.  748,  making  it 
unlawful  for  any  physician  to  prescribe,  for  the 
use  of  any  habitual  user  of  the  same,  any  co- 
caine or  morphine,  provided  physicians  may  pre- 
scribe in  good  faith  for  habitual  users  of  narcot- 
ic drugs  such  substances  as  they  may  deem 
necessary  for  the  treatment  of  the  habit,  on 
indictment  need  not  allege  that  the  drugs  were 
not  prescribed  as  a  cure  for  the  habit. 

[Ed,   Note. — For  other  cases,  see  Indictment' 
and  Information,  Cent  Dig.  }  295;    Dec.  Dig. 
<S=»111(1).] 

2.  Poisons  €=»4  —  Pbescbibino  Narcotics- 

When  Peohibited. 

Pen.  Code  1911,  art  748,  making  It  unlaw- 
ful to  prescribe  a  narcotic  drug  for  an  habitual 
user  thereof,  does  not  prohibit  the  prescribing  of 
such  drug  when  necessary  to  alleviate  pain  or 
cure  the  drug  habit. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  I  2;   Dec.  Dig.  «=»4.] 
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3.  Poisons   *=»9— Pbescbibiwo    Nabcoticb— 
Evidence— Admissibiutt. 

In  a  prosecution  under  Pen.  Code  1911, 
•rt  748,  prohibiting  the  prescribing  of  narcotic 
drugs  to  nabitual  users  thereof,  it  is  error  to 
exclude  defendant's  evidence  that  he  gradually 
reduced  the  size  of  the  dose,  and  finally  ceased 
it  altogether;  that  being  material  to  show  that 
the  drug  was  prescribed  in  an  effort  to  cure 
the  habit. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  8  6;    Dec.  Dig.  <8=>9.] 

4.  PoiaoNa    9=>Q  —  Inbtbucttons  —  Issues  — 
Pdbpose  of  Aduinistering  Nabcotio. 

Where  there  is  evidence  that  a  drug  was 
prescribed  to  relieve  pain,  it  is  error,  in  a  prose- 
cution under  Pen.  Code  1911,  art  748,  prohibit- 
ing prescribing  narcotic  drugs  to  habitual  users 
thereof,  to  refuse  to  charge  that  If  the  drug  was 
administered  in  an  effort  to  relieve  pain  the 
defendant  physician  was  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  S  6;    Dec.  Dig.  €=»9.] 

6.  Poisons  «=»9— iMSTBtJonoNS— Pdbposb  of 

Evidence. 

In  a  prosecution  under  Pen.  Code  1911,  art 
748,  prohibiting  the  prescribing  of  narcotic 
drugs  to  habitual  users  thereof,  where  there  was 
evidence  that  the  defendant  prescribed  such 
drugs  to  alleviate  pain  and  suffering,  it  was  er- 
ror to  instruct  that  the  drug  user's  evidence 
could  be  considered  only  on  the  question  wheth- 
er the  physician  was  treating  her  for  the  drug 
habit;  the  allevintion  of  pain  and  suffering  be- 
ing included  within  the  exception  of  the  act 

rEd.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  §  6;    Dec.  Dig.  <S=»9.] 

6.  Poisons    <S=>9  —  lN8TBncrioNS  — Intent— 

Administebino  Nabcotio. 

Refusal  of  defendant's  requested  instruc- 
tion on  pdrpose  of  the  prescription  in  prosecu- 
tion for  prescribing  narcotic  drug  to  hiibitual 
user  thereof  held  erroneous  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  I  6;    Dec.  Dig.  <S=39.] 

Davidson,  3.,  dissenting  in  part 

Api»eal  from  Tarrant  County  Court ;  Jesse 
M.  Brown,  Judge. 

E.  D.  Fyke  was  convicted  of  prescribing 
morpblne  for  a  habitual  user  thereof,  and  be 
appeals.    Reversed  and  remanded. 

Baskln,  Dodge,  Baskin  &  Eastus,  of  Ft 
Wortb,  for  appellant  C.  0.  McDonald,  Asst 
Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  J.  Tbe  indlctmentcharges  ap- 
pellant, under  article  748  of  tbe  Penal  Code, 
with  being  then  and  there  a  lawfully  author- 
ized practitioner  of  medidne,  and,  as  such, 
did  tben  and  there  unlawfully  prescribe  mor- 
pblne for  tbe  use  of  Maud  Smltb,  who  was 
tben  and  there  an  habitual  user  of  morphine, 
contrary  to  tbe  statutes,  etc  That  article 
'provides  that  it  shall  be  unlawful  for  any 
practitioner  of  medicine,  dentistry,  or  veteri- 
nary medicine  to  furnish  to,  or  prescribe  for 
the  use  of,  any  habitual  user  of  the  same, 
any  cocaine  or  morphine,  or  any  salts  or 
compound  of  cocaine  or  morpblne,  or  any 
preparation  containing  cocaine  or  morphine 
or  their  salts,  or  any  opium  or  chloral 
hydrate,  or  any  preparation  containing  opium 
or  chloral  hydrate,  etc.,  "provided,  however, 


that  the  provisions  of  this  section  shall  not 
be  construed  to  prevent  any  lawfully  author- 
ized practitioner  of  medicine  from  prescrib- 
ing in  good  faith  for  the  nee  of  any  habitual 
user  of  narcotic  drugs  such  substances  as  be 
may  deem  necessary  for  the  treatment  of 
such  habit" 

[1 , 1]  Various  objections  are  urged  to  tbe 
sufficiency  of  this  Indictment,  all  growing 
out  of  and  Ihddental  to  tbe  proviso  above 
quoted.  Tbe  indictment  does  not  set  out 
the  proviso,  or  negative  the  fact  that  he  was 
treating  tbe  woman  for  the  morphine  habit 
The  writer  believes  the  indictment  insuffi- 
cient under  the  following  authorities :  Blair 
V.  State,  60  Tex.  Cr.  R.  225,  96  S.  W.  23; 
Blair  V.  State,  97  S.  W.  89 ;  Brown  v.  State, 
74  Tex.  Cr.  R.  498,  168  S.  W.  861;  Unit- 
ed States  T.  Carney  (D.  O.)  228  Fed.  (Ad- 
vance Sheet  No.  2,  February  10,  1918)  163. 
Tbe  majority  of  this  court,  however,  do 
not  agree  with  the  writer,  and  thinks  the 
Indictment  is  sufficient,  and  that  it  Is  not 
necessary  to  negative  this  proviso  in  the 
indictment  The  writer  does  not  care  to 
discuss  the  matter,  Inasmuch  as  it  would 
be  unnecessary,  in  view  of  tbe  fact  that  the 
majority  of  this  court  does  not  agree  with 
his  views.  It  will  be  observed,  from  a  casu- 
al reading  of  article  748  of  the  Penal  Code, 
that  its  denunciations  are  leveled  at  practi- 
tioners, or  prolilbits  practitioners '  from  ad- 
ministering morphine  to  habitual  users  of 
that  drug  or  any  of  the  drugs  mentioned.  It 
is  also  discernible  on  tbe  face  of  the  statute 
that  it  was  not  intended  to  prevent  practi- 
tioners from  administering  this  drug  in  case 
of  sickness,  or  to  alleviate  pain,  or  to  cure 
the  habit  of  using  morphine.  In  other 
words,  its  provisions  seem  to  be  directed 
against  tbe  named  physicians  or  practition- 
ers with  a  view  of  prohibiting  them  from 
prescribing  or  administering  these  mention- 
ed drugs  to  habitual  users  of  tbe  same  In  or- 
der to  continue  their  use.  Tbe  statute  was 
Intended  to  prohibit  these  practitioners  from 
administering  those  drugs  to  those  who  are 
addicted  to  the  habit  of  using  them  for  tbe 
purpose  of  continuing  that  habit  It  does 
not  interdict  the  administration  of  these 
drugs  where  it  is  necessary  to  alleviate  pain 
or  to  cure  tbe  habit  Therefore,  If  the  prac- 
titioner administers  It  to  alleviate  sacb  pain, 
or  uses  it  In  good  ftilth  where  the  party  Is 
sick,  or  as  a  means  of  Anally  curing  the  hab- 
it, it  is  not  within  the  statutory  denuncia- 
tion. 

Under  the  facts,  briefly  stated,  Maud  Smith 
had  been  a  morphine  fiend,  addicted  to  the 
use  of  it,  and  had  become  emaciated  and  con- 
fined to  her  bed.  Appellant,  as  physldan, 
administered  the  morphine  for  two  purposes : 
First,  to  relieve  her  of  her  present  suffering ; 
and,  second,  to  cure  her  of  the  habit  The 
evidence  of  the  woman,  Maud  Smith,  makes 
It  apparent  that  he  succeeded  In  both.    She 
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testUIed  that  appellant  prescribed  morphine, 
and  that  she  at  tlie  time  was  bedridden; 
tbat  when  she  first  called  appellant  In  be 
bad  to  visit  her  at  her  hoase,  and  treat  her 
for  peritonitis  and  swollen  condition  of  the 
groins  and  Inflammation  of  the  bowels,  and 
contlnned  sick  for  some  considerable  length 
of  time  She  was  not  able  to  carry  her  own 
prescriptions  and  have  them  filled.  She  was 
not  able  to  get  out  of  bed,  and  her  sister 
treqnently  went  and  got  the  preacrli>tlons 
filled  for  her  and  brought  the  medicine  to 
her,  and  she  took  it  according  to  appellant's 
direction.  He  Informed  her  what  he  was 
treating  her  for,  and  gave  her  other  medicine 
In  addition  to  morphine.  It  was  a  very  pain- 
fDl  disease  slie  had,  and  she  said  her  side  Is 
not  entirely  well  yet  He  performed  opera- 
tions on  her.  He  opened  up  one  of  those 
abscesses  on  the  inside  of  her  somewhere  and 
let  out  the  pus  in  these  places ;  once  on  the 
inside  and  twice  on  the  ontslde  In  the  groin 
at  these  afOicted  places,  and  it  was  during 
tbat  time  he  gave  her  the  morphine  She 
says: 

"Certainly  the  morphine  Itad  the  effect  of  eas- 
ing the  pain  while  this  treatment  was  going  on. 
That  is  what  he  gave  it  to  me  for — to  ease  the 
pain.  I  was  in  that  Condition  for  some  time, 
and  dnring  all  of  that  time  Dr.  Fyke  gave  me 
two  different  kinds  of  medicine,  as  well  as  per- 
forming these  derations  on  me  that  I  have 
mentioned.  I  mially  got  up  nnder  his  tieat- 
ment  I  am  not  weU  yet,  and  I  still  suffer 
with  those  pains;  but  I  am  a  whole  lot  better — 
able  to  be  np  all  the  time.  'This  peritonitis  con- 
dition on  the  inside  where  he  opened  it  and  let 
out  this  pus,  that  has  l>eai  relieved  largely,  and 
those  glands  that  were  affected  and  the  groin 
hare  been  relieved  a  whole  lot,  and  under  hia 
treatment  I  have  practically  recovered  from 
these  diseases  that  I  have  had.  At  the  time  that 
Dr.  FVke  began  to  treat  me,  I  did  not  weigh 
Tery  much.  I  was  sick  in  l>ed  and  did  not 
ireigb  very  muclt— not  more  than  75  or  80 
pounds." 

Her  present  weight  is  125  to  126  pounds. 
She  says: 

"I  am  not  using  tiiis  drug  now.  I  rememlwr 
the  doctor  giving  me  some  loedicine  that  he  call- 
ed the  Lambert  Treatment.  It  was  a  kind  of 
reddish-brown  medicine.  He  gave  me  that  medi- 
cine before  I  came  l>efore  the  grand  jury.  I 
was  taking  that  when  I  was  up  hiefore  the  grand 
juiy,  bat  I  did  not  know  what  it  was.  I  am 
not  now  using  the  dmg,  and  Dr.  Fyke  cured  me 
of  the  habit.  I  have  sworn  that  I  am  not  using 
lEorphine  now,  and  I  am  not  mistaken  about 
that" 

The  testimony  further  shows  tliat  she  has 
been  cured  by  appellant's  treatment  of  the 
morphlae  habit  and  is  not  now  using  this 
medicine  or  dmg. 

[11  Among  other  things.  It  was  offered  to 
be  shown  by  the  appellant  that  the  size 
of  the  dose  <it  m<Mphine  gradually  grew  less, 
until  It  altogether  ceased,  under  his  treat- 
ment This  was  excluded,  and  proper  ez- 
cq>tlon  reserved.  Tills  testimony  should 
have  gone  before  the  Jury.  It  bore  directly 
upon  tlie  case,  and  was  pertinent  to  show 
his  good  faith  in  using  the  morphine  to  cure 
tbe  baUt  of  using  that  drug. 

[4,i]  U  apfiellant  administered  tbe  drug 


to  relieve  Maud  Smith  of  the  pain  from  perl- 
twiltis  and  from  the  swollen  glands  in  the 
groin,  not  for  the  purpose  of  continuing  her 
habit  but  for  relieving,  for  the  time  being, 
her  suffering,  in  the  course  of  treatment  of 
his  patient,  it  was  legitimate  and  proper. 
Appellant  sought  to  have  this  charged  to  the 
Jury.  The  court  not  only  refused  to  do  so, 
but  diarged  the  converse  of  the  proposition. 
This  was  error.  The  court  charged  the  Jury 
in  this  connection,  and  limited  their  consid- 
eration of  the  matter  to  the  fact  that  defend- 
ant in  prescribing  the  morphine  did  so  in 
good  faith,  deeming  it  necessary  for  tbe 
treatment  of  the  morphine-  habit  That  was 
one  phase  of  tbe  case.  Appellant  insisted, 
and  correctly  «o,  that  if  be  gave  the  medi- 
cine to  relieve  her  of  pain  at  the  time  he 
was  called  in,  this  should  not  have  been  made 
the  basis  of  a  conviction.  The  court  further 
charged  the  Jury: 

"Yon  cannot  consider  the  evidence  of  the  wit- 
ness Maud  Smith  with  reference  to  her  physical 
condition,  except  for  the  purpose  of  showing 
that  the  defendant  was  treating  the  said  Maud 
Smith  for  the  habit  of  using  morphine;  and  you 
are  further  instructed  that  you  cannot  consider 
the  evidence  of  the  said  Maud  Smith  to  the  ef- 
fect that  since  the  indictment  in  this  case  was 
returned  she  had  quit  using  morphine,  except  for 
the  purpose  of  showing  tbat,  at  the  time  the 
defendant  gave  her  the  prescription  mentioned 
in  the  indictment,  he  did  so  in  good  faith,  deem- 
ing the  same  necessary  for  the  treatment  of  said 
habit  of  using  morphine." 

This  was  tbe  court's  charge.  We  think  it 
was  erroneous.  It  applies  the  law  only  to 
curing  the  woman  of  her  habit  of  using  mor- 
phine. Appellant  asked  the  court  to  instruct 
the  Jury  that  if  appellant  prescribed  mor- 
pblne  for  Maud  Smith,  an  habitual  user  of 
such  drug,  as  charged  in  the  indictment  but 
they  further  find  and  believe  that  the  said 
Maud  Smith  was  suffering  at  the  time  from 
a  disease  known  as  peritonitis  and  from 
another  disease  described  as  abscesses  in  tbe 
groin,  and  that  defendant  prescribed  such 
drug  in  good  faith,  believing  the  same  to  be 
necessary  in  the  treatment  of  such  diseases, 
or  if  they  had  a  reasonable  doubt  as  to  wheth- 
er or  not  such  was  the  case,  it  would  be 
the  duty  of  tbe  Jury  to  acquit  This  diarge 
should  have  been  ^ven. 

[6]  He  also  asked  the  court  to  charge  the 
Jury  that  If  appellant  prescribed  morphine 
for  the  use  of  Maud  Smith,  but  further  find 
and  believe  tbat  Maud  Smith  was  suffering 
at  the  time  from  a  disease  known  as  perito- 
nitis and  from  another  disease  described  as 
abscesses  in  the  groin,  and  that  the  defend- 
ant prescribed  such  drug  in  good  faith,  l)e- 
lievlng  the  same  to  be  necessary  in  the  treat- 
ment of  such  diseases,  or  If  they  had  a  rea- 
sonable doubt  as  to  whether  or  not  such  was 
the  case,  appellant  was  entitled  to  tbe  bene- 
fit of  tbe  doubt  and  should  be  acquitted,  al- 
though they  should  find  and  believe  tbat 
Maud  Smith  was  an  habitual  user  of  said 
drug.    These  charges  should  have  been  given. 

It  is  unnecessary,  we  think,  to  follow  up 
this  matter,  for  under  the  general  view  c/f 
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the  statute  it  was  only  Intended  to  prevent 
the  prescribing  of  moriAlne  to  a  party  ad- 
dicted to  the  habit.  It  was  not  Intended  to 
prevent  a  lawful  practitioner  of  medicine 
from  administering  morpMne,  or  such  drugs, 
if  necessary  in  the  treatment  of  the  disease 
from  which  a  patient  is  suCFertng,  or  to  re- 
lieve from  pain  at  the  time.  If  appellant,  as 
a  lawful  practicing  physician,  administered 
to  his  i)atient,  Maud  Smith,  morphine,  who 
was  suffering  with  peritonitis  and  those  ab- 
scesses mentioned,  and  it  was  known  to  de- 
fendant, and  he  did  it  for  that  purpose,  he 
would  not  be  violating  the  statute.  Nor 
would  he  be  guilty  of  a  violation  of  the  stat- 
ute if,  In  treating  or  curing  her  of  the  habit 
itself,  be  administered  it  in  sach  way  as  it 
assisted  in  curing  the  habit.  These  matters 
should  have  been  submitted  to  the  Jury  under 
the  testimony  adduced  from  the  state's  wit- 
ness Maud  Smith.  This  treats  the  statute  in 
a  general  way.  There  are  a  great  number  of 
exceptions  presenting  these  matters  in  differ- 
ent ways,  as  well  as  exceptions  to  the  ruling 
of  the  court,  who  took  the  opposite  view  from 
that  which  has  been  announced  as  the  true 
purpose  and  intent  of  the  statute.  Upon  an- 
other trial  these  matters  should  be  charged  to 
the  jury,  and  they  should  be  plainly  told  that 
if  appellant  administered  this  drug  to  re- 
lieve Maud  Smith's  pain,  when  first  called  in, 
and  further  that  he  continued  to  use  it  in 
curing  the  habit,  they  should  not  convict  him. 
The  evidence  seems  to  be  uncontroverted  that 
in  his  treatment  he  finally  cured  her  of 
the  habit;  that  he  found  her  in  an  emaciated 
and  run-down  condition,  weighing  75  or  80 
pounds,  and  had  cured  her  of  the  habit,  and 
her  strength  had  hicreased  until  she  was 
up  and  going  about  and  able  to  go  about  and 
her  weight  had  Increased  from  75  or  80 
pounds  up  to  125  or  126  pounds.  Without  go- 
ing into  details,  or  mentioning  all  the  ex- 
ceptions and  taking  them  up  seriatim,  this  is 
the  general  view  which  we  think  to  be  cor- 
rect, and  these  matters  will  be  observed  up- 
on another  trial. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


OAT  T.  STATE).    (No.  S964.) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 

1816.    On  Motion  for  Rehearing, 

March  29,  1916.) 

1.  iNnlOTlOBNT  AND    INFOBUATIOR    €=9110(80) 

— futbioians  and  suboeonb— fbacticina 
Without  a  Licensb— Sdffioienct  of  In- 
formation. 

A  complaint  and  information,  charging  that 
defendant  resided  in  the  county  and  did  unlaw- 
fully engage  in  the  practice  of  medicine  therein, 
and  as  a  regular  practitioner  did  prescribe  for, 
visit  professionally,  and  treat  certain  patients 
named  for  diseases  without  having  first  register- 
ed in  the  district  clerk's  office  a  certificate  from 
some  authorized  board  of  medical  examiners,  or 
a  diploma  from  some  accredited  medical  col- 
lege, and  without  having  filed  for  record  in  such 
office  a  verification  license  from  the  state  board 


of  medical  examiners,   followed   the  law  and 
were  sufficient. 

[Ed.  Note. — For  other  cases,  gee  Indictment 
and  Information,  Cent.  Dig.  §{  291-204 ;  Dee. 
Dig.  «=>110(30).] 

2.  1»HYSI01AN8    AND     SUBOEONS    «=S)5(4)— AU- 

THOBiTY  TO  Pbactice— Licenses. 

A  license  issued  to  defendant  by  a  member 
of  a  medical  examining  board  in  1892,  certif.ving 
that  defendant  had  been  examined  by  such  mem> 
bcr  of  the  board  and  was  thereby  licensed  to 
practice  medicine  and  surgery  until  the  next 
regular  meeting  of  the  board,  showed  on  its 
face  that  it  was  a  mere  temporary  license,  good 
only  until  the  next  regular  meeting  of  the  board, 
and  under  no  circumstances  could  be  considered 
the  verification  license  required  to  be  filed  under 
the  present  law. 

[Ed.  Note.— For  other  cases,  see  PhysicianB 
and  Surgeons,  Cent  Dig.  I  5;    Dec.  Dig.  9=» 

3.  Phtsicianb  and  Suboeons  «=32— Reodla- 
TiON  of  Pbactice — Statdtobt  Pbovibionb. 

The  Legislature  had  the  power  and  author- 
ity to  enact  Acts  SOth  Leg.  c.  123,  regulating 
the  practice  of  medicine. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  2 ;   Dec.  Dig.  €=92.1 

4.  Constitutional  Law  ®=>7(K3)— Leqisia- 
TiVE  AND  Judicial  Functions. 

The  wisdom  of  a  statute  was  for  the  Legis- 
lature, and  not  for  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  131 ;   Dec  Dig.  «=»70(3).l 

On  Motion  for  Rehearing. 

5.  Phtsicianb  and  Scbobons  €=>5(1)  — Au- 

THOBITT  TO   PbACTICE — LlCKNBXS. 

Acts  SOth  Leg.  c.  123,  |  4,  provided  that 
"from  and  after  thb  passage  of  this  act"  it 
should  be  unlawful  for  any  one  to  practice  medi- 
cine who  had  not  registered  in  the  district 
clerk's  office  his  authority  for  so  practicing: 
Section  6  provided  that,  "within  one  year  after 
the  passage  of  this  act,"  practitioners  who^ 
practicing  under  the  provisions  of  previous  laws, 
or  under  the  diiilomas  of  a  reputable  and  legal 
college  of  medicine,  had  not  received  a  license 
from  a  medical  examining  board,  should  present 
to  the  state  board  of  medical  examiners  docu- 
ments establishing  the  existence  and  validly  of 
such  diplomas  or  license  theretofore  issued  by 
previous  examining  boards,  or  exemption  exist- 
ing under  an^  law,  and  should  receive  from  the 
board  a  verification  license,  which  should  b« 
recorded  in  the  district  clerk's  office.  These  sec- 
tions, omitting  the  quoted  words,  are  now  arti- 
cles 750  and  752  of  the  Penal  Code  of  1911. 
Section  15  provided  that  all  certificates  there- 
tofore issued  under  any  former  law  shoald  con- 
tinue in  force  for  one  year,  but  not  afterwards, 
and  that  any  person  then  practicing  medicine 
under  existing  laws  or  any  exception  contained 
therein,  but  without  a  license,  might  continue 
in  such  practice  for  one  year  but  not  longer, 
and  that  all  such  certificates  and  rights  to  prac- 
tice should  be  subject  to  that  act  This  section 
is  not  in  the  Penal  Code,  but  in  place  thereof 
article  757  provides  that  the  proviaions  of  that 
chapter  shall  not  apply  to  any  person  regularly 
engaged  in  the  practice  of  medicine  for  five 
years  prior  to  January  1,  1875,  nor  to  anv  per- 
son legally  qualified  under  a  prior  act  tnerelik 
specified,  nor  to  those  practicing  medicine  prior 
to  January  1,  1885,  or  who  began  tlie  practice 
of  medicine  thereafter,  and  have  complied  with 
the  laws  rerulattng  the  practice  of  medicine  in 
force.  EM,  that  this  article  does  not  abrogate 
article  752,  and  relieve  the  classes  of  practition- 
ers therein  mentioned  from  procuring  and  re- 
cording a  verification  certificate,  but  merely  au- 
thorizes them   to  procure  such  verification  U- 
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tense,  thoogh  the  year  origiiially  giyen  for  that 
purpose  has  expired. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sargeons,  Cent.  Dig.  {  6;    Dec.  £Mg.  €=> 

Appeal  from  Comancbe  ConQty  Court;  J. 
H.  SIcMUlan,  Judges 

L.  W.  Gay  was  convicted  of  unlawfully 
practicing  medicine,  and  lie  appeals.  Af- 
flnned. 

A.  B.  Haworth,  of  Comanche,  for  appel- 
lant <X  C  McDonald,  Aaat.  Atty.  Gen.,  for 
OeStatfe 

PRENDBROAST,  P.  J.  Appellant  was 
eonvicted  for  unlawfully  practicing  medicine, 
and  bis  punishment  assessed  at  a  fine  of  $50 
and  one  hour  In  jail. 

11]  The  comidaint  and  Information  aver 
that  appellant  resided  in  and  was  a  resident 
of  said  county,  and  that: 

He  "did  then  and  there  unlawfully  engage  in 
the  practice  of  medicine  upon  human  beings  for 
pay  in  said  Comanche  county,  and  the  state  of 
Texas,  and  as  a  regular  practitioner  did  pre- 
scribe for,  visit  professionally,  and  treat  pa- 
tients for  diseases,  to  witt  did  visit,  prescribe 
for  and  treat  Mrs.  H.  J.  Moore,  Beulau  Renfro 
(daughter  of  W.  R.  Renfro),  and  divers  other 
persons  to  the  affiant  unknown,  without  having 
Bnt  registered  in  the  district  clerk's '  office  of 
Comandie  county,  Tex.,  the  county  of  said  de- 
fendant's residence,  a  certificate  from  some  au- 
thorized hoard  of  medical  examiners  for  the 
state  of  Texas,  or  a  diploma  from  some  credited 
medical  coUege,  and  without  having  filed  for 
record  in  the  district  clerk's  office  of  Comanche 
connty,  Tex.,  a  verification  license  from  the 
state  board  of  medical  examiners  of  the  state  of 
Texaa." 

niase  pleadings  followed  the  law  and  are 
miqaeatlonably  snfflcient  The  court  did  not 
err  in  overruling  appellant's  motions  to 
quash  the  pleadings  nor  in  overruling  his 
motion  in  arrest  of  judgment 

The  uncontradicted  testimony  clearly  sus- 
tained all  of  the  allegations  and  showed  ap- 
pellant's violation  of  the  law. 

[2]  The  only  authority  to  practice  medicine 
which  appellant  bad  registered  in  the  district 
derk's  office  of  Comanche  county  was  a  cer- 
tified copy  from  the  district  clerk  of  Wilsm 
county  dated  December  7,  1914.  The  docu- 
ment thus  certified  was  as  follows: 

"L.  W.  Gay,  M.  D.  The  State  of  Texas, 
County  of  Wilson.  Know  all  men  by  these  pres- 
ence (presents)  that  L.  W.  Gay,  of.  the  connty 
of  Wilson  and  state  of  Texas  has  been  this  day 
enmined  be  (by)  me  L  H.  Brewton,  M.  D.,  a 
member  of  the  Jledical  Ex.  Board  of  Twenty- 
Fifth  Judicial  Ingtrict  and  is  hereby  licensed  to 
practiee  medicine,  surgery  and  obsteries  (ohstet- 
ries)  until  the  next  regular  meeting  of  the  Medi- 
cal Board  of  this  Judicial  District.  In  testi- 
mony whereof  I  hereunto  affix  my  hand  and  seal 
this  8th  day  of  December,  1892.  Isaac  H. 
Brewton,  Member  of  Medical  Board." 

Tliis,  on  its  ytarj  face,  showed  that  It  was 
a  mere  temporary  license  issued  December  8, 
1882,  by  a  member  of  the  medical  board  un- 
der the  old  lAw  as  It  then  existed,  and  by 
its  own  terms  was  good  only  until  the  next 
tegular  meeting  of  the  medical  board  of  the 
district  mentioned.    Under  no  circumstances 


cotild  it  be  the  verification  license  under  the 
law  as  It  has  been  since  1907. 

The  act  of  the  Legislature  approved  April 
17,  1907  (page  224),  now  contained  in  our 
Revised  ClvU  Statutes  as  articles  6733-5746, 
inclusive,  and  most  of  them  also  In  our  Penal 
Code  as  articles  750-756,  inclusive^  repealed 
all  other  laws  on  the  subject  of  lic^ising 
physicians.  One  section  of  said  act  now  ar- 
ticle 757,  P.  C.,  expressly  exempted  all  per- 
sons who  had  been  regularly  engaged  In  the 
general  practice  for  five  consecutive  years 
prior  to  January  1,  1875,  and  others  who 
had  legally  qualified  themselves  to  practice 
under  the  provisions  of  the  act  of  May  16, 
1873,  and  those  who  were  practicing  in 
Texas  prior  to  January  1,  1886,  and  since, 
"who  have  complied  with  the  law  of  this 
state  regulating  the  practice  of  medicine  ia. 
force,"  meaning,  of  course^  all  such  otherwise 
exempted  persons  who  have  complied  with 
said  act  of  1907.  And  another  section  of 
said  act  (article  762,  P.  C.)  expressly  requires 
that  all  of  said  exempted  persons  by  said 
article  757  shall  present  to  the  board  of  med- 
ical examiners  under  said  act  of  1907  all 
documents,  or  legally  certified  transcripts  of 
such,  sufficient  to  establish  the  existence  and 
validity  of  their  diplomas  or  the  valid  and 
existing  licenses  theretofore  issued  by  any 
previous  examining  board  or  exemptions  ex- 
isting under  any  law,  and.  In  effect,  when 
they  do  this  and  show  tbat  they  are  em- 
braced within  any  of  said  exemptions,  thai 
the  present  board,  under  said  act  of  1907, 
shall  issue  to  them  a  vertification  license, 
which  verification  license  shall  be  recorded 
in  the  district  clerk's  office  of  the  county  la 
which  the  licentiate  resides.  It  \a  unneces- 
sary to  enumerate  the  further  provisions  of 
said  article;  The  act  and  the  said  several 
sections  thereof  clearly  show  that,  in  order 
for  any  one  who  is  exempted  by  the  act  t» 
thereafter  legally  practice  medicine  in  this 
state  in  any  of  its  branches,  he  shall  present 
his  credentials  to  the  said  board  as  it  now 
and  since  1907  has  existed,  and  procure  from 
such  board  a  verification  license  and  record 
that;  and,  if  they  do  not  do  so,  but  practice 
medicine  without  it,  they  violate  the  law  and 
are  subject  to  the  penalties  thereof. 

The  unquesti<med  evidence  shows  that  ap- 
pellant did  not  procure  said  verification  li- 
cense and  record  it,  but  practiced  without 
it,  and  hence  unquestionably  has  violated  the 
law. 

These  exemptions,  and  none  of  them,  would 
authorize  appellant,  without  getting  the  ver- 
ification license  and  recording  it,  to  practice 
medicine.  Hence  all  of  appellant's  charges 
and  other  points  raising  said  issue  were  cor- 
rectly refused  by  the  trial  Judge,  and  none 
of  his  bills  show  any  error. 

Because  of  the  law  above  stated,  the  court 
did  not  err  in  refusing  to  permit  appellant 
to  testify,  in  substance,  that  he  was  practic- 
ing medicine  in  Texas  prior  to  January  1, 
1885,  and  had  graduated  in  the  SUte  Uat 
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Terslty  of  Ijooislaiia  in  the  Medical  Depart- 
ment, in  1868,  and  came  to  Texas  and  im- 
mediately tbereafter  engaged  in  the  genersa 
practice  of  medicine  in  its  various  branches 
and  continned  therein  from  1868  until  the 
complaint  was  filed  against  him  herein.  No 
such  testimony  by  him,  under  the  circum- 
stances, wonld  be  any  defense  whatever.  Nor 
did  the  court  err  in  refusing  the  testimony  of 
others  along  the  same  i:De. 

[I,  ♦]  We  think  it  wholly  unnecessary  to 
take  up  and  discuss  any  of  appellant's  bills  of 
exceptions  and  requested  charges  separately. 
What  we  have  said  as  to  the  law  of  the  case, 
and  the  application  thereof  to  the  unoon- 
troverted  facts,  disposes  of  all  of  them, 
against  appellant.  His  contention  and  all  of 
his  points  hinged  around  the  same  to  the  ef- 
fect that,  under  the  law  as  it  now  is,  ap- 
pellant was  not  required  to  get  a  verification 
license  and  record  it  in  order  to  entitle  him 
to  practice  medicine,  which  he  had  been  do- 
ing all  these  years.  Unfortunately  for  him, 
it  seems,  the  law  is  against  him,  and  none  of 
his  contentions  can  be  sustained.  He  may 
think  that  the  law  should  not  embrace  him, 
and  tliat  it  is  a  hardship  upon  him  that  it 
does.  Yet  we  are  bound  by  the  law  as  well 
as  he,  and  we  cannot  exempt  him  as  we 
otherwise  might  want  to  do.  The  said  law 
has  been  held  constitutional  by  the  United 
States  Supreme  Court  and  many  times  by 
this  court  The  L^slatore  bad  the  power 
and  authority  to  enact  it.  Its  wisdom  was 
for  the  Legislature  and  not  for  the  courts. 

It  therefore  becomes  our  duty  to  affirm  the 
case,  which  is,  accordingly,  ordered. 

On  Motion  for  Rebearlng. 

Appellant  claims  that  article  767,  P.  C, 
was  not  a  part  of  the  act  of  1007,  and  not  a 
law  in  whole  or  in  part  from  the  passage  of 
said  act  until  it  was  placed  in  the  revision  of 
1911,  and  contends  that  ever  since  then  it 
has  been  lawful  for  any  physician  of  any 
of  the  classes  mentioned  therein  to  practice 
without  any  verification,  or  other,  license, 
and,  as  he  is  embraced  within  said  exemi)- 
tlons,  that  article  752  is  therefore  Inappli- 
cable to  him,  and  he  can  legally  practice  with- 
out any  license  and  the  record  thereof.  His 
whole  defense  was  based  on  that  idea.  If 
his  contention  had  been  correct,  this  case 
should  necessarily  be  reversed,  because  he 
offered,  and  the  court  excluded,  bis,  and 
other,  testimony,  as  shown  in  the  original 
opinion,  which  would  have  brought  liim  with- 
in the  exemptions  of  article  757. 

In  view  of  his  urgent  Insistence,  we  will 
further  discuss  the  question.  To  do  so,  it 
will  be  proper  to  mention  briefly  but  general- 
ly Che  legislation  on  the  subject,  and  the 
reasons  therefor. 

To  protect  the  lives,  and  preserve  the 
health,  of  the  pec^le,  is  one  of  the  chief  ob- 
jects and  duties  of  government.  In  order 
to  help  do  this,  our  lieglslature,  since  the 
eotabllshment  of  oar  state  government,  has 


all  along,  and  from  time  to  time,  enacted 
laws  to  prevent  the  incompetent  person,  the 
faker,  and  the  fraud,  from  deceiving  the 
,slck  and  afflicted  under  their  false  claim  to 
"cure  all"  and  from  fleecing  them  of  theix 
money,  and  at  the  same  time  fully  provide 
for  the  proper  license  of  those  who  prepare 
themselves  by  a  thorough  stody  and  knowl- 
edge of  the  human  body,  and  the  diseases 
and  ailments  to  whl(di  it  is  subject,  and  thus 
prepare  themselves  to  properly  administer  to, 
and  treat,  the  sufferer.  One  of  the  best 
methods  theretofore  devised  to  accomplish 
this,  and  let  all  the  pec^le  know  who  were 
competent  and  authorized,  was  to  require,  as 
a  prerequisite  to  practice,  a  proper  authority 
duly  recorded  in  the  district  clerk's  office  of 
the  county  of  the  residence  of  the  practitloa- 
er,  which  any  and  every  one  could  see  for 
himself,  and  that  method  stUl  prevails.  At 
an  early  day,  a  diploma  from  a  reputable 
medical  college,  duly  so  recorded,  was  re- 
quired, and  perhaps  was  all  that  was  then 
required.  It  was  not  long  till  the  faker 
and  fraud  took  advantage  of  this,  and  pro- 
cured and  recorded  diplomas  from  medical 
colleges,  which  sold  diplomas  outright  to  any 
and  every  one  who  paid  the  price,  and  with- 
out any  previous  study  or  preparation.  Also, 
it  developed  that  many  young  men,  for  lade 
of  means  or  other  reasons,  were  unable  to  at- 
tend colleges  and  procure  a  diploma,  but 
who  studied  at  home  and  under  the  instruc- 
tion and  assistance  of  local  physicians  fully 
prepared  themselves  to  practice  as  wdl  as 
those  who  attended  colleges  and  procured  a 
diploma.  For  all  such  the  Legislature  pro- 
vided medical  examining  boards,  where  such 
young  men  could  stand  examinations  and 
procure  license  to  practice  without  any 
diploma.  In  the  course  of  time,  another  class 
bad  grown  up,  which  consisted  of  those 
worthy  and  competent  practitioners  who, 
without  license  or  diploma,  by  many  years  of 
study  and  practice,  had  demonstrated  their 
competency  to  practice.  All  three  of  these 
classes  were  duly  provided  for  and  protected 
by  the  various  enactments  of  the  Legislature, 
from  time  to  time;  but  some  or  all  persons 
in  these  classes  were  required  to  do  certain 
things  in  order  to  evidence,  or  establish,  the 
fact  of  their  being  embraced  within  one  or 
the  other  of  these  exemptions.  It  is  unneces- 
sary to  cite  these  various  acts  of  the  Legis- 
lature. 

As  stated  in  the  original  opinion,  the  aald 
act  of  1907  repealed  all  previous  legislation 
on  the  subject,  and  by  that  act  regulated  the 
whole  matter. 

[B]  Section  4  of  ttiat  act  is: 

"(From  and  after  the  passage  of  this  acQ  It 
shall  be  unlawful  for  any  one  to  practice  medi- 
cine in  any  of  its  branches  upon  human  beings 
within  the  limits  of  this  state  who  has  not  reg- 
istered in  the  district  clerk's  office  of  the  coun- 
ty in  which  he  resides  his  authority  for  ae 
practicing,  as  herein  prescribed,  together  with 
his  age,  postoffice  address,  place  of  birth,  school 
of  practice  to  which  he  professes  to  bdong,  snb* 
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scribed  and  Terified  by  oath,  which,  if  -willfuUr 
false,  shall  subject  the  applicant  to  conviction 
and  punishment  for  false  swearing  aa  provided 
b7  law.  The  fact  of  such  oath  and  record  shaU 
be  indorsed  by  the  district  derk  upon  the  certifi- 
cate. The  holder  of  the  certificate  must  have 
the  same  recorded  upon  each  change  of  resi- 
dence to  another  county,  and  the  absence  of 
soch  record  shall  be  prima  facie  evidence  of  the 
want  of  possession  of  such  certificate." 

In  said  revision,  that  section  is  made  arti- 
cle 750,  P.  C,  literally,  except  the  words, 
"frwn  and  after  the  passage  of  this  act,"  are 
omitted,  and  is  preceded  by  these  words: 
"Authority  to  practice  registered  in  district 
clerk's  oflSce;  chajige  of  residence  recorded, 
where." 

Section  6  of  that  act  is: 

"(Within  one  year  after  the  passage  of  this 
act)  all  legal  practitioners  of  medicine  in  this 
state,  who,  practicing  under  the  provisions  of 
previous  laws,  or  nnder  diplomas  of  a  reputable 
and  legal  college  of  medicine,  have  not  already 
received  license  from  a  state  medical  examining 
board  of  this  state,  shall  present  to  the  board 
of  medical  examiners  for  the  state  of  Texas 
documents,  or  legally  certified  transcripts  of 
documents,  sufficient  to  establish  the  existence 
and  validity  of  Buch  diplomas  or  of  the  valid 
and  existing  license  heretofore  issued  by  previ- 
ous examining  boards  of  this  state,  or  exemption 
existing  under  any  law,  and  shall  receive  from 
said  t>oard  verification  license,  which  shall  be 
recorded  in  the  district  clerk's  office  in  the  coun- 
ty in  which  the  licentiates  may  reside.  Such 
verification  license  shall  be  issued  for  a  fee  of 
fifty  cents  to  all  practitioners  who  have  not  al- 
ready received  a  license  from  the  state  board  of 
medical  examiners  of  this  state.  It  is  especial- 
ly provided  that  those  whose  claims  to  state  li- 
censes rest  npon  diplomas  from  medical  colleges 
recorded  from  January  1,  1891,  to  July  9,  1901, 
shall  present  to  the  state  board  of  medical  exam- 
iners satisfactory  eridenoe  that  their  diplomas 
were  issued  from  bona  fide  medical  colleges  of 
reputable  standing,  which  shall  be  decided  by 
the  board  of  medical  examiners  before  they  are 
entitled  to  a  certificate  from  said  board.  This 
board  may,  at  its  discretion,  arrange  for  reci- 
procity in  license  with  the  authorities  of  other 
states  and  territories  having  requirements  equal 
to  those  established  by  this  act.  License  may  be 
granted  applicants  for  license  under  such  reci- 
procity on  payment  of  twenty  dollars." 

In  the  revision,  that  section  Is  made  artlcde 
752  literally,  except  the  omission  of  these 
words,  "Within  one  year  after  the  passage  of 
this  act,"  and  is  preceded  by  these  words, 
"Practitioner  of  medicine  to  receive  veriflca- 
tlon  license." 

Section  15  of  that  act  is: 

"All  certificates  heretofore  issued  by  any  board 
of  medical  examiners  in  this  state  nnder  any 
former  law  shall  be  and  continue  in  full  force 
and  effect  for  one  year  after  this  act  shall  take 
effect,  but  not  afterward,  and  any  person  who 
may,  when  this  act  shall  take  effect,  be  prac- 
ticing medicine  within  this  state  nnder  the  pro- 
visions of  existing  laws  or  under  any  exception 
contained  therein,  but  without  license,  may,  for 
one  year  thereafter,  but  not  longer,  continue  in 
Bocb  pnctiee,  withoat  license;  and  all  auch 
certificates  and  all  such  rights  to  practice  med.'- 
dne  shall  be  in  all  respects  subject  to  the  pro- 
Tisiona  of  this  act  as  though  issued  or  acquired 
under  ita  provisions." 

In  the  lerlslcm.  In  plaoo  of  that  section  Is 
artlde  767,  nadlng: 


"The  provisions  of  this  chapter  shall  not  ap- 
ply to  any  person  who  has  been  regularly  en- 
gaged in  the  general  practice  of  medicine,  in  any 
of  its  branches  or  departments,  in  this  state,  for 
five  consecutive  years  prior  to  January  1,  1875 ; 
nor  to  any  person  who  may  hare  legally  quali- 
fied himself  to  practice  medicine  under  the  pro- 
visions of  an  act,  entitled,  'An  act  to  regulate 
the  practice  of  medicine,'  passed  May  16,  1873; 
nor  to  aU  those  who  were  practicing  medicine 
in  Texas  prior  to  January  1,  1885;  nor  to  all 
those  who  began  the  practice  of  medicine  in  this 
state  after  the  above  date,  who  have  complied 
with  the  laws  of  this  state,  regulating  the  prac- 
tice of  medicine,  in  force." 

While  the  language  of  the  two  are  not  the 
same,  fnlly  the  same  exemptions  are  embrac- 
ed In  each.  If  appellant's  contention  should 
prevail,  then  article  752  would  be  a  dead  let- 
ter as  to  all  those  embraced  in  article  757, 
and  the  door  to  those  unlicensed  practitlonerg 
thrown  wide  open.  No  such  intention  by  the 
Legislature  can  reasonably  be  drawn  from 
said  articles,  nor  the  whole  act,  nor  the  law 
as  now  contained  in  the  revisions  only. 

Said  articles  must  be  construed  together  so 
that  both  shall  stand.  If  that  can  be,  and  they 
must  be  considered  in  connection  with  the 
previous  legislation,  and  the  whole  law  now 
on  the  statute  books.  We  think  It  clear,  not 
only  from  all  previous  legislation,  but  also 
from  said  act  of  1907,  and  even  the  Ckxles  as 
now  revised  only,  that  no  one  can  legally 
practice  medicine,  or  the  healing  art  or  sci- 
ence, on  human  beings,  by  any  system  or 
method,  with  or  without  administering  medi- 
cines, and  charge  therefbr,  without  first  pro- 
curing a  license  to  do  so  and  recording  it  in 
the  dhjtrict  clerk's  ofBce  of  his  residence ;  and 
that  tliis  was  the  clear  Intent  of  the  Legisla- 
ture. It  Is  seen  that  by  said  section  16  all 
the  old  physicians  were  there  given  a  year, 
but  no  longer,  to  get  the  new  verification  li- 
cense frtMU  the  board  created  by  it,  without 
standing  any  examination.  However,  by 
placing  said  article  757  In  the  revision.  In- 
stead of  said  section  15,  it  was  intended,  and 
only  Intended,  they  should  still  not  be  cut 
off  entirely,  as  section  15  provided,  but  given 
another  <9portunity  to  get  a  veritlcaMou  11- 
cmae  by  complying  with  said  article  752,  and 
they  still  have  that  opportunity.  Appellant 
not  baring  availed  himself  of  the  opportunity 
within  the  year  after  the  act  of  1907  went 
Into  effect,  and  still  not  doing  so  after  the 
law  was  re-enacted  in  the  revision  giving  lilm 
stUl  the  opportunity,  but  practicing  contrary 
to  and  In  the  face  of  the  law,  must  sufiTer  the 
consequences  of  his  own  acts. 

Appellant  now,  for  the  first  time,  complains 
of  what  he  claims  are  some  informalities  In 
the  judgment.  But  we  think  the  Judgment 
sufiSdently  complies  with  the  statute  and  the 
decisions.  Articles  866-868,  C.  C.  P. ;  Terry 
V.  State,  80  Tex.  App.  408,  17  S.  W.  1075 ;  Ex 
parte  IM<*er8on,  80  Tex.  App.  448,  17  S.  W. 
1076. 

The  motion  for  r^earing  la  overruled. 
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MEREDITH  V.  STATK    (No.  3946.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1816.     Rehearing  Denied  March  22,  1016.) 

1.  EUBEZZI^EIOCHT  «=330— Indictmknt— SUFFI- 
CIENCT. 

In  a  prosecution  under  Pen.  Code  1911,  art. 
691,  making  an  insurance  agent  who  collects 
premiums  and  converts  them  to  his  own  use 
guilty  of  larceny,  it  is  not  necessary  to  allege 
the  ownership  of  the  money  in  any  particular 
person;  the  statute  being  provided  to  cover  the 
condition  wherein  actual  ownership  cannot  be 
alleged. 

[Ed.  Notfc— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  S(  44,  46;   Dec.  Dig.  e=330.] 

2.  Statutes   iS=»118(1)  —  EKACfTMBHT— Stjffi- 

CIENCT    OF   TlTUt. 

Actaa  31st  Leg.  c.  108,  (  61  now  (Pen.  Oode 
1911,  art  691),  entitled  "an  act  to  regulate  the 
business  of  insurance  companies  and  providing 
penalties  for  violations  of  the  provisions  of 
the  act,"  is  not  void  because  of  insufficient  ti- 
tle; the  title  properly  including  prosecutions 
«f  insurance  agents  for  larceny  by  embezzling 
premiums  paid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  IBS,  159;   Dec.  Dig.  <3=>U8(1).J 

3.  Embezzlement  4=5>30  — Indictment  — Db- 
8CHiFnoN  OF  Pabties— Sufficiency. 

While  an  indictment  for  larceny  by  embpz- 
dement  must  allege  that  the  defrauded  party 
was  a  corporation,  if  that  was  the  fact,  it  is 
not  necessary  to  allege  that  other  corporations 
interested  but  not  defrauded  were  corporations. 
[Ed.  Note.— For  other  cases,  see'  Embezzle- 
ment, Cent  Dig.  SI  44.  45 ;  Dec.  Dig.  <8=>30.] 

4.  Indictment  and  iNrosMATiOR  ^=361— Ax- 
leg  ino  Mattebb  Judiciaixt  Noticed — ^Db- 

SCBIFTION    OF    PABTIES. 

An  indictment  for  larceny  by  embezzlement, 
alleging  that  the  accused  was  an  agent  for  a 
life  insurance  company  lawfully  doing  business 
in  the  state,  was  equivalent  to  an  allegation  that 
it  was  a  corporation,  since  the  act  regulating 
insurance  companies  and  requiring  their  incor- 
poration is  a  general  law  of  which  the  courts 
must  take  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Coit  Dig.  |  183;  Dec  Dig. 
«=»61.] 

6.  Embezzlement   ®s>42— Evidence— Aduib- 

sibilitt. 

Where  one  accused  of  larceny  by  embezzle- 
ment testified  that  the  applicant  for  insurance 
called  on  him  and  he  told  him  that  his  applica- 
tion had  been  canceled  and  he  would  have  to 
see  the  state  agent  for  a  return  of  the  premium, 
the  state  agent  could  testify  that  the  applicant 
called  and  did  rec«ve  the  premiums. 

[Ed,  Note.— For  other  cases,  see'  Embezzle- 
ment, Cent  Dig.  {  64;    Dec.  Dig.  <3=342.] 

6.  Embezzlement   43>38— Evidence— Admis> 
sibilitt. 

In  a  prosecution  for  larceny  by  embezzling 
insurance  premiums,  the  contract  under  which 
the  accused  was  working  for  the  insurance  com- 
pany was  admissible;  its  terms  being  binding 
upon  him. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {(  61,  65,  66 ;  Dec.  Dig.  «=> 
38.] 

7.  Cbiminal  Law  «=»400(7)— Best  Evidence 
— Admissibilitt. 

While  an  agent  cannot  testify  as  to  the 
contents  of  his  contract,  he  may  testify  that  he 


did  make  a  contract  of  employment  with  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {(  879-888;  Dec.  Dig.  «=s» 
400(7).] 

8.  Cbiminal  Law  i8   i117— Pabol  Bviokncb 
to  Vabt  Writings— Admissibilitt. 

Where  a  contract  of  employment  is  in  writ- 
ing and  specifically  stipulates  the  amount  of 
commissions  to  be  paid,  oral  testimony  as  to 
the  amount  of  commissions  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  10:29-1031;  Dec.  Dig.  «=> 
447.] 

9.  Embezzlement  «s>38—Btidkncb— Admis- 
sibilitt. 

Where  one  accused  of  having  embezzled  in- 
surance premiums  testified  that  he  had  received 
a  premium  and  had  paid  it  to  no  one,  it  was 
not  error  to  admit  testimony  of  his  superior 
that  he  had  not  received  it  or  permitted  defend- 
ant to  appropriate  it 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §§  61,  65,  66;  Dec.  Dig.  (3=» 
38.] 

10.  Embezzlement    «=>14— Elements  — Or- 

FENSES. 

An  insurance  agent  recdves  premiums  tm- 
der  the  conditions  of  his  employment,  and  un- 
der no  circumstances  may  be  appropriate  than 
to  his  own  use,  so  that  failure  of  the  applicant 
to  sign  a  new  application  as  required  by  the 
company  would  not  affect  his  guilt  in  appropri- 
ating the  premiums. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {{  13-16;    Dec.  Dig.  «=>14.] 

11.  Embezzlement  «s»48(2)— Instbdctions— 
Issues. 

In  a  prosecution  for  embezzlement  of  in- 
surance premiums,  where  the  agent  himself  tes- 
tified that  he  had  received  them  and  had  paid 
them  to  no  one  but  had  spent  the  money,  the 
issue  of  good  faith  in  retaining  the  money  was 
not  involved,  and  an  instnicaon  thereon  waa 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  (  73 ;   Dec.  Dig.  «=>48(2).] 

12.  Embezzlement  €=922 — Chabacteb  of  Or- 
FEN  SE— Mitigation. 

Although  an  insurance  agent  accused  of 
embezzling  premiums  could  have  retained  40 
per  cent  thereof,  had  the  policy  been  issued, 
that  would  not  reduce  the  crime  from  a  felony 
to  a  misdemeanor,  where  the  policy  was  not  in 
fact  issued  and  he  never  became  entitled  to  any 
of  the  premium. 

[Ed.  Note.— For  other  cases,  see  Embeczlft- 
ment.  Cent  Dig.  f  30 ;  Dec.  Dig.  iS=922.] 

13.  Embezzlement  (&=»47— Chakacteb  of  Of- 
fense-Mitigation. 

In  such  case,  the  question  of  joint  owner- 
ship of  the  premium  by  the  insurance  company 
and  the  accused  was  not  involved  and  was  prop- 
erly withheld  from  the  jury. 

[Ed.  Note.— For  other  cases,  aee  Embezzle- 
ment, Dec.  Dig.  «=947.] 

Appeal  from  District  Court,  Medina  Coun- 
ty;  R.  H.  Bumey,  Judge. 

W.  R.  Meredith  was  convicted  of  larceny 
by  embezzlement,  and  he  appeals.    Affirmed. 

De  Montel  &  Fly,  of  Hondo,  and  John  R. 
Storms,  of  San  Antonio,  for  appellant  C 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  Stata. 

'HARPER,  J.  Appellant  was  prosecuted 
and  convicted  under  on  indictment,  omitting 
formal  parts,  alleging  that: 
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AppeDant  "wim  an  bumrance  agent  and  solici- 
tor,  to  wit,  an  agent  and  solicitor  for  the  ^!tna 
life  Insurance  Company,  of  Hartford,  Conn., 
which  was  then  and  there  a  life  insurance  com- 
pany lawfully  doing  business  in  the  state  of 
Texas,  and  of  whidi  J.  N.  Houston  was  the 
manager  tor  the  state  of  Texas;  and  the 
said  W.  R.  Meredith,  as  such  agent  and  solici- 
tor, did  then  and  there  collect  pronlnms  and 
was  aothorized  to  collect  premiums  for  tha  said 
iGtna  Life  Insurance  Company ;  and  he,  the 
said  W.  R.  Meredith,  as  such  agent  and  solici- 
tor aforesaid,  did  then  and  there  collect  and  re- 
ceive from  one  Frank  Posey  the  sum  of  $68  in 
current  money  of  the  United  States  of  Amerioaj 
of  the  value  of  $68,  as  a  premium  on  a  policy  of 
life  insurance  in  said  Mta&  Life  Insurance 
Company;  and  he,  the  said  W.  R.  Meredith, 
did  then  and  there  unlawfully  and  fraudulently 
convert,  misapply,  and  appropriate  to  his  own 
use  the  said  money  so  received  and  collected  by 
him  as  such  agent  and  solicitor  as  aforesaid, 
contrary  to  the  instructions  of  and  without  the 
conaent  of  the  said  ^tna  life  Insurance  Com- 
pany, and  contrary  to  the  instructions  and 
without  the  consent  of  the  said  J.  K.  Houston, 
who  was  then  and  there  the  manager  for  the 
state  of  Texas  for  said  ^tna  Life  Insurance 
Company,  which  said  money  had  theretofore 
come  into  the  possession  of  and  was  under  the 
care  of  the  said  W.  K.  Meredith  by  virtue  of 
being  sncb  agent  and  solicitor  for  said  ^Etna 
Life  Insurance  Company,  as  aforesaid,  against 
the  peace  and  dignity  of  the  state." 

This  indictment  was  brought  nnder  artlde 
691  of  tbe  Penal  Code,  which  reads : 
"Any  insurance  agent  or  solicitor  who  collects 

Sremiums  for  an  insurance  company  lawfully 
oing  business  in  this  state  and  who  embezsles 
or  fraudulently^  converts  or  appropriates  to  his 
own  use,  or  with  intent  to  embezue,  takes,  se- 
cretes or  otherwise  disposes  of  or  fraudulently 
withholds,  appropriates,  lends,  invests  or  other- 
wise nses  or  applies,  any  money  or  substitutes 
for  money  received  by  him  as  such  agent  or  bro- 
ker, contrary  to  the  instructions  or  without 
the  consent  of  the  company,  for  or  on  account 
of  which  the  same  was  received  by  him,  shall 
be  deemed  guilty  of  theft  of  property  of  the 
value  of  the  amount  involved  in  either  case  and 
■hall  be  punished  accordingly." 

Appellant  was  agent  of  the  iGtna  Life 
Insurance  Company,  and  collected  from  F. 
M.  Posey  the  Bnm  of  $68.34,  issuing  to  Posey 
the  following  receipt: 

"Hondo,  Tex.,  Oct.  15,  1914. 

"Received  from  F.  M.  Posey,  of  Hondo,  Tex- 
as, cash  ($68.34)  slxty-eiebt  and  '*/ibo  dollars, 
to  be  applied  to  payment  of  the  first  premium 
under  a  policy  of  $2^000.00  this  day  applied  for 
in  die  ..li^tna  Life  Insurance  Company,  when 
said  policy  is  issued.  It  Is  hereby  understood 
and  agreed  that  insurance  under  said  policy 
shall  commence  at  the  time  it  is  issued,  and 
that  in  case  tbe  application  shall  not  be  approv- 
ed by  the  company,  and  a  policy  is  not  issued, 
the  said  payment  shall  be  returned  on  surrender 
of  this  receipt  within  sixty  days  from  the  date 
hereof;  and  said  company  shall  not  be  bound  to 
any  contract  of  insurance  until  a  policy  is  is- 
sued. 

"Not  binding  unless  countersigned  by  a  duly 
authorised  agent  of  the  company. 

"Countersigned  at  Honda  Tex.,  this  15th  day 
of  October  1914. 

"[Signed]    W.  R.  Meredith,  Agent. 

"C.    E.    Gilbert,    Secretary. 

"In  every  instance  when  the  entire  first  pre- 
■dnm  is  paid  either  In  cash  or  by  note,  penoing 
tbe  issue  of  a  policy,  this  form  must  be  executed 
in  dapUcate^  the  applicant  retaining  the  orig- 
bal,  tbe  dnplleate  being  forwarded  at  once  to 
the  oMnpany." 


[1]  It  was  tbe  appropifaitlon  of  this  mon- 
ey by  appellant  to  Us  own  use  upon  which 
tbe  indictment  is  based.  It  is  thus  seen  that 
appellant  recelred  tbis  money  as  agent  of 
the  life  insurance  company  up<m  the  express 
condition  that  he  would  pay  it  to  the  com- 
pany when  the  policy  was  issued,  or,  U  no 
policy  was  issued  on  Posey's  application,  he, 
as  agent  of  the  company,  would  return  it  to 
Posey  upon  the  surrender  of  the  receipt  in 
60  days.  Under  the  contract  be  bad  with  the 
company,  and  the  receipt  be  issued  to  Posey, 
he  held  this  money  in  trust  upon  tbe  given 
conditions  named,  and  nnder  tbe  contract  tbe 
life  insurance  company  did  not  become  abso- 
lute, owner  of  It  until  a  policy  was  issued  to 
Poeey  on  the  aK>Ucation,  nor  could  it  main- 
tain suit  for  it  until  the  happening  of  that 
condition.  However,  wblle  Posey  bad  a  re- 
versionary interest  In  the  money,  in  case  no 
policy  was  issued  on  the  application,  yet  he 
had  no  control  over  it,  nor  right  to  demand 
Its  return  until  the  application  for  insurance 
was  refused  by  the  company.  Under  such 
circumstances,  It  was  an  Impossibility  to  al- 
lege the  ownership  of  the  money  In  any  one 
Individual,  and  the  Legislature  adopted  the 
above  statute  to  readi  Just  sncb  conditions, 
and  under  this  statute  it  is  unnecessary  to 
allege  in  the  Indictment  spedllcally  who  was 
tbe  owner  of  the  money,  but  to  allege,  as  was 
done  In  this  Indictment,  that  9m  agent  of  tbe 
life  insurance  company  ai^ellant  bad  collect- 
ed from  Poeey  the  money  as  premium  on  a 
policy,  and  while  holding  it  as  such  agent 
did  fraudulently  canvert  to  bis  own  use  tbe 
money  so  held  without  tbe  consent  of  tbe  life 
Insurance  company.  Appellant  coald  not  and 
would  not  hare  any  personal  Interest  In  tbe 
money,  at  least,  until  tbe  policy  was  issued, 
under  the  terms  of  his  contract  with  tbe  com- 
pany, and  tbe  money  would  be  in  his  bands 
merely  as  a  trust  fund;  It  to  belong  to  tbe 
company  in  case  it  accepted  tbe  ai^llcatlon 
for  insurance  and  issued  a  poUcy  thereon. 
Then,  and  not  until  then,  would  appellant  be 
mtltled  to  any  of  it  as  commission.  In  case 
no  policy  was  Issued  on  tbe  application,  be 
was  entitled  to  and  would  receive  no  commis- 
slMi  out  of  the  money ;  but,  by  tbe  terms  of 
tbe  contract  under  which  he  received  the 
money,  he,  as  agent  of  the  company,  bound 
himself  to  return  aU  of  the  money  so  re- 
ceived to  Pos^,  the  applicant  for  insurance, 
and  the  Legislature  had  the  authority  to 
declare  the  oonverBlon  of  tbe  money  to  bis 
own  use  by  the  person  holding  same  under 
such  circumstances  to  be  an  odense,  and  has 
done  BO. 

[2]  Tbe  contention  that  tbe  act  of  1909  Is 
unConstitntionBl  and  void,  on  the  ground  that 
the  caption  Is  insufficient,  cannot  be  sustain- 
ed. Tbe  caption  is  on  page  182,  Acts  of  1800, 
it  being  chapter  108,  and  Is,  in  effect,  a  codi- 
fication of  tbe  laws  governing  and  regulating 
tbe  doing  of  a  life  Insurance  business  in 
this  state.  Tbe  section  deflnlng  tbis  offense 
la  aectlon  61  of  that  act.  and,  among  other 
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things,  the  caption  declares  that  It  Is  In- 
tended "to  regulate  the  business  of  such 
companies,  and  proTlfllng  penalties  for  tIo- 
latlons  of  the  provisions  of  the  act" 

[3,  4]  The  only  other  serlons  contention  as 
to  the  validity  of  the  indictment  Is  based 
upon  the  contention  that  It  failed  to  al- 
lege whether  or  not  the  ^tna  Life  Insur- 
ance Comiwny  was  a  Joint-stock  company, 
partnership,  or  corporation.  This  question 
has  been  frequently  before  this  court,  and  at 
one  time  it  was  held  that  It  was  not  neces- 
sary In  any  case  to  allege  that  the  injured 
party  was  a  corporation.  The  case  of  Price 
T.  State,  41  Tex.  216,  was  a  case  In  which 
Price  was  (barged  with  the  theft  of  a  bale 
of  cotton  ftom  the  Houston  &  Texas  Central 
Railroad  Company,  and  our  Supreme  Court, 
in  an  opinion  by  Cnilef  Justice  Roberts,  held: 

"It  was  not  necessary  to  set  out  tlie  charter 
in  the  indictment,  or  to  allege  it  to  be  a  char- 
tered company  otherwise  than  by  name,  as  was 
done  in  this  case." 

In  the  case  of  HoUoway  t.  Memphis  R.  Co., 
23  Tex.  467,  76  Am.  Dec.  68,  Chief  Justice 
Wheeler  discusses  at  length  when  it  is 
necessary  to  allege  in  the  pleadings  and 
prove  that  the  plaintiff  is  a  body  corporate. 
He  held  that  if  the  general  laws  of  the  state 
so  declared,  and  the  court  in  consequence 
must  of  necessity  take  Judicial  notice  of  it, 
it  was  not  necessary  to  so  allege  and  provej 
but  If  incorporated  by  private  act  it  must  be 
alleged  to  constitute  good  pleading  and  prov- 
en on  the  trial.  Since  its  organization  the 
question  came  before  this  court  In  a  theft 
case,  in  the  case  of  White  v.  State,  24  Tex. 
App.  234,  5  S.  W.  858,  6  Am.  St  Rep.  879, 
and  the  court  discussed  it  at  some  length, 
and  held: 

"We  are  of  the  opinion  that  such  allegation  ia 
requirite,  and,  to  say  'the  least  of  it,  it  is  be- 
yond doubt  the  better  practice." 

Since  the  decision  in  that' case,  it  seems  to 
have  become  the  settled  law  in  this  state 
that,  where  the  alleged  injured  party  is  a 
corporation,  it  must  be  alleged  that  it  is  a 
corporation,  or  words  of  equivalent  Import 
used.  In  Thurmond  v.  State,  80  Tex.  App. 
B40,  17  S.  W.  1098,  an  indictment  was  held 
defective  because  it  failed  to  allege  that  the 
Lexington  Ran(^  Company,  from  whom  the 
property  was  stolen,  was  a  corporation.  See, 
also,  Stalllngs  v.  State,  29  Tex.  App.  220,  16 
S.  W.  716;  Button  v.  State,  38  S.  W.  209; 
Roby  V.  State,  41  Tex.  Cr.  R.  152,  51  S.  W. 
1115. 

On  the  other  Iiand,  It  Itas  become  equally 
well  settled  that  such  rule  Is  not  applicable 
where  the  failure  to  allege  it  was  a  cor- 
poration was  In  regard  to  a  corporation  oth- 
er than  the  defrauded  one.  In  Reeseman  ▼. 
State,  59  Tex.  Cr.  R.  430,  128  B.  W.  1126, 
the  question  was  again  before  the  court  and 
the  authorities  were  reviewed,  and  the  dis- 
tinction drawn  when  It  is  and  when  It  is 
not  necessary  to  allege  in  tlie  indictment  that 
the  named  company  ia  a  corporation,  part- 


nership, or  Joint-stock  company.  Under  all 
the  decisions  of  this  court,  it  seems  to  be 
the  settled  rule  that  it  was  necessary  to  al- 
lege that  the  ^tna  Life  Insurance  Company, 
as  It  was  the  company  alleged  to  be  defraud- 
ed,' was  a  corporation,  unless  the  statutes  of 
this  state  give  us  Judicial  knowledge  that  It 
was  an  Incorporated  company.  The  insist- 
ence of  the  state  is  that  the  general  statutes 
of  this  state  do  give  this  and  all  other  courts 
Judicial  knowledge  that  only  an  incorporated 
company  can  legally  do  a  life  insarance  busi- 
ness in  this  state,  and  when  the  Indictment 
alleged  that  appellant  was  "an  agent  for  the 
^tna  Life  Insarance  Company,  which  was 
then  and  there  a  life  Insurance  company  law- 
fully doing  business  In  the  state  of  Texas," 
It  was  equivalent  to  an  allegation  that  it  was 
an  incorporated  company,  for  no  company 
other  than  an  Incorporated  company  could 
lawfully  do  a  life  insurance  business  in  this 
state;  and  chapter  108  of  the  Acts  of  the 
Thirty-First  Legislature  (Sess.  Acts,  i».  192) 
seems  to  support  such  contention.  We  arc 
therefore  of  the  opinion  the  court  did  not  err 
in  refusing  to  quash  the  indictment  nor  in 
refusing  to  sustain  the  motion  in  arrest  of 
Judgment  The  act  in  question  is  a  general 
law,  and  this  conrt  and  all  courts  must  take 
Judicial  cognizance  of  Its  provisions.  Arti- 
cle 463  of  the  Code  of  Criminal  Procedure 
(1895)  provides  that  "matters  of  which  Judi- 
cial notice  is  taken  need  not  be  stated  in  an 
indictment"  For  a  citation  of  authorities, 
see  section  373,  White's  Ann.  Code  of  Crim. 
Proc. 

[C]  In  two  bills  of  exception  appellant 
complains  of  the  court  permitting  J.  N.  Hous- 
ton, state  agent  of  the  ^^tna  Life  Insurance 
Company,  and  F.  M.  Poeey,  to  testify  that 
he  (Houston)  had  paid  Posey  back  the  f6S.34 
collected  by  appellant  from  Posey.  Appel- 
lant himself  testified  that  when  Mr.  Posey 
called  on  him  about  the  matter,  he  told  him 
his  contract  with  the  company  had  been  can- 
celed, and  he  (Posey)  "would  have  to  take 
the  matter  up  with  Mr.  Houston."  Under 
such  circumstances,  it  was  permissible  for 
Posey  to  testify  he  did  take  it  up  with  Mr. 
Houston,  and  received  his  money  back. 

[(]  Nor  was  there  any  error  in  permlttinK 
Mr.  Houston  to  testify  he  and  appellant  en- 
tered into  a  contract  and  identify  the  con- 
tract. It  was  dated  at  Austin,  Tex.,  March 
24,  1913,  signed,  "J.  N.  Houston,  manager," 
and  indorsed: 

"I  hereby  accept  the  foregoing  appointment, 
subject  to  all  its  terms  and  conditions,  W.  R. 
Meredith,  Agent" 

It  is  also  indorsed : 

"The  2Btaa  Life  Insurance  Company  hereby 
agrees  to  this  appointment  [Signed]  .^tna 
Life  Insurance  Company,  by  Frank  Bushnell, 
Agency  Secretary" — and  dated  April  14,  1913. 

This  is  the  original  contract  under  whidi 
appellant  was  working,  was  accepted  by  him,' 
and  Its  terms  are  binding  on  him,  and  these 
was  no  error  in  admitting  It  in  evldeuoft 
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[71  As  to  the  contract  between  Mr.  Hous- 
ton and  the  ^tna  Life  Insurance  Company, 
he  was  not  permitted  to  testify  as  to  Its  con- 
tents, bat  only  that  he  was  state  agent  of 
the  company.  There  was  no  "error  In  permits 
ting  him  to  so  testify.  Of  course,  bad  be  un- 
dertaken to  testify  as  to  the  contents  of  the 
contract  under  which  he  was  appointed  state 
agent,  then  the  contract  would  have  been 
the  best  evidence.  But  the  contents  of  the 
Instrument  were  not  sought  to  be  proved; 
only  the  Uict  that  he  was  state  agent,  and 
had  entered  into  a  contract  with  appellant, 
and  then  prove  up  the  contract  which  appel- 
lant had  entered  Into. 

[1]  As  the  contract  was  in  writing  and 
spedflcally  stipulated  the  amount  of  com- 
mission appellant  was  to  receive  upon  each 
character  of  policy,  there  was  no  error  in-re- 
faslng  to  admit  oral  testimony  as  to  the 
amount  of  commission  he  was  to  receive. 
Appellant  himself  testified,  "As  to  the  com- 
mission allowed,  it  is  defined  in  the  con- 
tract" 

[I]  Nor  was  there  any  error  in  permitting 
Mr.  Houston  to  testify  that  appellant  had 
paid  him  no  money  on  the  Posey  application. 
Appellant  himself  testified  that  he  received 
the  money  from  Mr.  Posey,  and  Issued  him 
the  receipt  hereinbefore  copied;  that  be  Iiad 
not  paid  the  money  to  any  one.    He  said : 

"As  to  what  I  did  with  that  money,  I  was 
waiting  until  the  application,  the  examination, 
was  finished.  I  bad  the  money  all  the  time.  As 
to  whether  I  still  have  the  money,  no;  I  have 
no  recollection  of  what  became  of  that  particu- 
lar money." 

Nor  was  there  any  error  in  permitting  Mr, 
Houston  to  testify  that  he  had  not  given  ap- 
pellant permission  to  appropriate  the  168.34. 
Appellant,  in  the  contract  he  entered  into 
with  Mr.  Houston  as  manager  of  the.  i&tna 
jjUe  Insurance  Company,  over  bis  signature 
had  agreed: 

"That  all  moneys  collected  by  you  under  the 
terms  of  this  appointment  shall  constitute  a 
trust  fund,  separate  and  distinct  fnnn  your  oth- 
er funds  and  not  subject  in  any  case  to  person- 
al or  any  other  use  by  you,  and  that  such 
moneys  shall  be  immediately  paid  over  to  the 
said  manager  of  said  company.^' 

Mr.  Houston  was  the  manager  named  in 
that  contract  and  under  this  contract  it  was 
permissible  for  the  manager  named  in  the 
contract  to  testify  that  appellant  had  not 
paid  lilm  the  money,  and  he  had  not  given 
appellant  permission  to  appropriate  it  to  his 
own  use. 

The  evidence  was  ample  to  sustain  the 
verdict,  and  the  court  did  not  err  in  so  hold- 
ing. 

(10]  As  appellant  received  tlie  money  from 
Posey  tn  Ids  capacity  as  agent  of  tlie  Insur- 
ance company,  and  Issued  to  him  the  receipt 
bereinl)efore  copied,  the  fact  that  Posey  fail- 
ed to  sign  the  second  application,  if  be  did 
do  to,  would  not  alter  the  conditions  under 
whldi  appelant  held  the  money;  and  the 
court  did  not  err  in  refusing  to  Instruct  the 
imrtbst  U  Posegr  did  not  sign  thesecond 


application  they  would  aoiutt  appellant  Ap- 
pellant had  received  the  money  as  agent  of 
the  company  under  given  conditions,  and  he, 
under  no  circumstances,  would  have  the 
right  to  appropriate  it  to  his  own  use. 

[11]  If  there  was  any  testimony  that  ap- 
pellant was  holding  the  money  until  the 
Xtati  I/ife  Insurance  Company  bad  passed 
on  Posey's  application  for  insurance,  the 
cliarge  presenting  that  issue  should  probably 
have  been  given.  But  there  was  no  testi- 
mony presenting  such  issue.  Appellant  him- 
self testified  he  did  not  have  the  money,  he 
was  not  lEeeping  it,  and  be  did  not  Icnow 
what  he  bad  done  with  that  specific  money. 
He  admitted  be  did  not  pay  It  to  the  Insur- 
ance company  or  its  manager,  and  did  not 
give  It  back  to  Posey;  and  that  be  did  not 
have  it  Under  such  circumstances,  there 
could  be  no  question  of  his  right  to  keep  the 
money  in  bis  possession  until  Posey  signed 
the  application,  and  keep  it  in  his  possession 
to  pay  to  the  life  insurance  company  when 
the  policy  was  issued.  Be  admitted  he  had 
not  kept  it,  but  spent  it  for  some  purpose  he 
could  not  name.  The  facts  in  this  case  show 
that  appellant  received  the  money  from 
Posey  while  agent  of  the  company,  and  Is- 
sued him  a  receipt  as  agent  of  the  company. 
He  never  sent  an  application  to  the  company 
to  act  on,  and  if,  in  fact,  Posey  did  not  sign 
the  application  (although  Posey  swears  he 
did),  this  would  not  and  could  not  alter  the 
capacity  in  which  appellant  held  the  money, 
and,  when  the  evidence  goes  further  and 
shows  that  he  had  violated  the  trust  and 
converted  to  his  own  use  and  benefit  the 
money,  tliere  could  be  no  question  of  good 
faith  on  appellant's  part,  when  both  Mr. 
Houston  and  Mr.  Posey  testify  they  gave  him 
no  permission  or  authority  to  use  the  money 
for  hiis  own  benefit.  If  he  still  had  the  mon- 
ey in  his  possession,  and  be  contended  he 
was  holding  it  in  good  faith  under  his  con- 
struction of  the  contract,  then  such  an  issue 
might  be  in  the  case.  But  when  be  testifies 
be  had  sp«it  the  money  without  authority  to 
do  so  from  any  one,  the  question  of  good  faith 
In  the  ret«ition  of  the  money  does  not  arise 
on  the  evidence. 

[12]  Appellant  also  contends  that  under 
the  contract  he  was  entitled  to  retain  40  per 
cent,  of  the  premiums  collected  as  bis  com- 
mission, and  if  he  did  appropriate  the  168.34, 
as  he  was  entitled  to  40  per  cent,  of  the 
amount.  If  guilty  of  any  ottense,  he  would 
only  be  guilty  of  a  misdemeanor,  and  the 
court  should  have  ao  instructed  the  ]ury.  If 
the  condition  had  arisen  whereby  appellant 
was  entitled  to  a  commission,  there  would 
be  merit  in  his  contention.  But  under  the 
contract,  under  the  receipt,  and  under  appel- 
lant's own  testimony,  he  became  entitled  to 
no  commission  until  a  policy  bad  been  issued 
and  delivered  to  Mr.  Posey.  As  appellant  at 
no  time  ever  sent  an  application  of  Posey  for 
insurance  to  the  company,  and  be  knew  that 


Digitized  by 


Google 


208 


184  SOUTHWBSTBBN  BBPORTBB 


CTex. 


DO  policy  had  been  Issued,  he,  nnder  his  con- 
tract, was  entitled  to  no  oommlssion  on  this 
$68.34,  and  therefore.  If  he  was  guUty  of  any 
offense,  It  was  a  felony  and  not  a  Dkisde- 
meanor,  and  the  court  did  not  err  in  so  hold- 
ing. 

[13]  There  was  no  question  In  the  case  of 
appellant  and  the  Insurapce  company  being 
the  "Joint  owners  of  the  money  collected  by 
appellant  from  Posey."  The  money  was  paid 
by  Posey  to  appellant  for  a  specific  purpose, 
and  he  In  his  contract  had  agreed  to  hold  It 
as  a  trust  fund  to  be  paid  to  the  company 
if  a  policy  was  issued  on  Posey's  application ; 
if  no  policy  was  issued,  to  repay  it  to  Posey. 
It  is  true,  if  the  policy  had  been  issued  to 
Posey,  he  would  then  have  been  entitled  to  40 
per  cent  of  the  amount  as  commission  for 
his  services.  But  as  no  application  of  Po- 
sey's was  ever  sent  to  the  company  by  ap- 
pellant, he  could  and  would  under  no  circum- 
stances be  entitled  to  any  part  of  the  money, 
and  the  court  did  not  err  la  refusing  to  sub- 
mit- that  issue  to  the  Jury. 

We  have  carefully  reviewed  the  exceptions 
to  the  charge  of  the  court,  and  they  nor  nei- 
ther of  them  present  any  error.  They  'have 
been  sufficiently  discussed  in  disposing  of  the 
foregoing  questions  and  do  not  necessitate 
nor  require  further  discussion  of  the  proposl- 
ttohs. 

The  Judgment  is  afDrmed. 


ODELL  y.  STATE.    (No,  896L) 

(Court  of  Criminal  Appeals  of  Texas.    March 

8,  1916.) 

1.  WrrNEssEs  «=>346  — Ikskachment— Byi- 

DENCE. 

The  infant  daughter  of  a  farm  lessee  who 
occupied  premises  belonging  to  accused's  father 
was  cuBsaulted  with  intent  to  rape,  but  neither 
she  nor  her  younger  l>rotber  and  sister  con- 
tended that  accused  was  the  guilty  person. 
According  to  the  statements  of  one  of  the  chil- 
dren, it  appeared  that  the  assault  was  commit- 
ted by  another.  About  ten  days  thereafter  the 
girl's  father  returned  and  shortly  instituted 
criminal  proceedings  against  accused,  the  lat- 
ter's  father  sequestrating  liis  property  at  about 
the  same  time.  The  girl's  father  subsequently 
offered  to  compromise  the  case  and  to  leave  the 
state  in  return  for  slight  compensation.  Beld 
that,  as  all  of  the  children  were  under  his  in- 
fluence and  domination,  evidence  of  his  conduct 
was  admissible  to  discredit  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1133 ;    Dec.  Dig.  «=»346.] 

2.  Cbuunai.  IjAW  «=3ll60%(l)— TbiaI/-Coii- 

DUCT  OP  TBIAIt. 

In  a  criminal  prosecution,  after  the  evi- 
dence was  closed  and  argument  begun,  accused's 
wife,  who  liad  been  nnder  the  rule^oolc  her 
place  beside  Urn  inside  of  the  bar.  There  was 
no  impropriety  in  her  conduct,  and  she  was  not 
conducting  herself  so  as  to  interfere  with  the 
bnsiness  of  the  court;  but  the  judge  refused 
to  allow  ber  to  sit  by  accused,  and  later,  when 
accused's  young  child  came  to  the  rail  and  ac- 
cused took  it  up,  the  court  directed  the  remov- 
al ot  the  child.  Held  that,  in  view  of  the  fact 
that  the  jury  did  not  assess  the  minimum  penal- 
ty, the  action  of.  the  court  was .  prejudicial  as 


tending  to  indicate  a  belief  in  accused's  guilt, 
and  that  he  was  using  members  of  his  family 
to  affect  the  jury's  sympathies;  this  being  so 
though  the  trial  court  may  regulate  procedure 
in  the  courtroom  and  preserve  order,  particnlar- 
]y  as  there  is  no'  general  rule  as  to  where  either 
accused  or  spectators  may  sit,  and  it  is  the  cus- 
tom for  the  family  of  an  accused  person  to  sit 
beside  him  inside  the  bar. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8119-8122 ;  Dec.  Dig.  «3> 
1166%(1).] 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Callahan  Coun- 
ty;  Thomas  L.  Blanton,  Judge. 

Willie  Odell  was  convicted  of  assault  to 
rape,  and  be  appeals.  Reversed  and  re- 
manded. 

J.  F.  Cunningfham,  of  Abilene,  for  appel- 
lant C.  C.  McDonald,  Asst  Attf.  Gen.,  for 
the  State. 

DAVIDSON,  J.  AroeUant  was  convicted  of 
assault  to  rape.  Ids  punishment  being  assess- 
ed at  four  years'  confinement  in  the  peniten- 
tiary. 

[1]  The  state's  testimony  is  to  the  effect 
that  the  alleged  assaulted  girl,  Emily  Smith, 
was  over  14  years  of  age.  Appellant  and  his 
wife  were  at  his  father's  residence,  and  had 
been  for  a  short  time,  appellant  working 
about  the  country  at  various  Jebs.  The 
father  and  mother  of  the  prosecutrix  were  in 
Wilbarger  county,  and  had  been  for  three 
or  four  weeks.  The  father  of  prosecutrix  was 
a  renter  of  the  elder  Odeli,  occupying  a 
small  house  on  the  property  and  about  400 
yards  east  from  the  residence  of  Mr.  OdelL 
During  the  absence  of  her  father  and  mother, 
prosecutrix  and  her  brother  and  sister  were 
guests  of  the  senior  Odell.  On  the  morning 
of  the  alleged  assault,  which  was  Sunday, 
appellant  took  a  gun  with  a  view  of  going 
wolf  hunting.  His  course  lay  westward.  The 
house  where  prosecutrix  went,  and  which 
was  the  home  of  the  father  of  prosecutrix, 
was  about  400  yards  east  of  the  senior  Odell's 
residence.  The  defendant's  version  as  to  hia 
whereabouts,  proved  by  several  witnesses, 
was  that  he  was  something  like  1,300  or  1,400 
yards  west  of  the  house  at  the  time  of  the 
alleged  assault  at  a  woU  den;  that  he  had 
gone  with  a  view  of  catching  young  wolves. 
He  was  seen  by  the  various  witnesses  at  that 
point  Iiater  he  went  from  that  point  north, 
then  east  hunting  wolves.  Without  going 
into  detail  as  to  his  perambulations,  about 
9  o'clock  that  qiomliig,  or  half  past  9,  he  was 
at  the  residence  and  spent  a  couple  of  hours 
with  Mr.  Peterson  and  two  or  three  other 
parties,  having  his  gun  with  him,  presenting 
no  appearance  of  being  agitated  or  excited, 
and  from  there  he  returned  to  his  father's 
residence,  reaching  there  about  noon. 

The  state's  version  as  given  by  the  girl, 
in  the  main,  is  slightly  corroborated  as  to 
one  or  two  matters  by  her  brother  and  sister, 
who  were  present  at  the  little  house  where 
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Uie  assault  la  said  to  have  occurred.  The 
prosecatrlx  testified:  That  it  wa£  her  custom 
to  go  in  the  morning  from  the  residence  of 
tbe  elder  OdeU  to  the  Uttle  place  where  the 
Ikmily  lived  to  feed  the  chickens,  and  on  this 
partlcnlar  morning  it  was  something  like 
8  or  8S0  o'clock  when  she  went  to  the  house. 
As  she  entered  the  house,  somebody  unrecog- 
nized by  her  threw  a  quilt  over  her  head,  tied 
it  around  her  neck  ao  that  she  could  not  see, 
threw  hn  down,  tied  her  wrists  together  with 
a  string,  and  undertook  to  have  intercourse 
with  her;  among  other  things,  tore  the  left 
leg  of  her  drawers  from  the  bottom  up  to  or 
near  the  waistband.  About  that  time  one 
of  the  children  on  tbe  outside  began  calling 
a  kitten  and  came  to  the  door  and  knocked, 
whereupon  her  aggressor  jumped  through  the 
window.  The  window  was  a  small  oae  in  the 
north  side  of  the  house,  the  door  being  in  tbe 
east,  and  these  two  being  the  only  apertures 
in  the  house.  Tbe  panes  of  glass  In  the 
window  seem  to  bare  been  broken.  Under 
the  window  there  were  ashes,  thrown  from 
the  fireplace  or  stove.  In  these  ashes  were 
found  no  tracks  by  the  parties  who  investi- 
gated the  place  after  tbe  girl  had  returned 
to  the  elder  Odell's  home.  She  said  the 
ashes  were  hard ;  the  other  witnesses  contra- 
dicted her  as  to  that  There  were  no  tracks 
found  going  from  the  bouse,  and  tbe  state 
introduced  some  evidence  to  show  that  the 
ground  was  hard.  The  brother  of  appellant's 
wife  and  one  or  two  children  and  tbe  small 
baby  of  appellant  had  followed  the  prosecu- 
trii  to  within  75  or  100  yards  of  the  little 
honse  where  the  assault  is  alleged  to  have 
occurred,  and  were  there  at  the  time  trying 
to  get  a  rabbit  out  of  a  hole  in  a  tree.  She 
made  no  outcry  at  the  house,  but  accounts  for 
this  by  reason  of  the  quilt  being  over  her 
bead  She  says,  when  the  party  attacking 
her  went  out  of  the  window,  she  remarked, 
"WUUe  Odell,  you  will  be  hung  for  this." 
That  be  then  looked  at  her,  and  she  recog- 
nized him.  One  of  the  chifdren  who  was 
with  her  testlfled  that  he  heard  that  state- 
ment, but  neither  one  of  these  children  seem- 
ed to  have  seen  anybody.  The  brother  of 
appellant's  wife,  who  was  trying  to  get  the 
rabbit  out  of  tbe  hole,  testified  that  the  girl 
came  where  he  was  and  that  her  wrists  were 
tied  together  by  a  string,  and  that  he  cut  the 
string.  This  witness  testified  that  in  discuss- 
ing the  matter  with  prosecutrix  she  stated 
that  somebody  had  tried  to  smother  her  to 
death,  but  that  she  did  not  know  who  it  was. 
In  fact,  the  whole  record  shows  that  it  was 
about  ten  days  before  her  father  returned, 
and  that  in  talking  with  the  people  who  dis- 
cnssed  tbe  matter  with  her  she  always  stated 
she  did  not  know  who  It  was.  She  accounts 
for  this  by  stating  that  these  people  were 
in  some  way  related  to  appellant,  and  she  did 
not  want  to  tell  them  because  she  did  not 
know  what  they  would  do  to  her.  The  wit- 
ness who  was  76  yards  or  100  yards  away 
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saw  nobody  leaving  the  boa8&  Tbe  pros- 
ecutrix further  testiOes  that  when  her  father 
and  mother  returned  she  told  them  about 
the  transaction,  and  that  it  was  appellant 
who  made  the  a;teault  on  her.  They  returned 
on  Saturday,  some  ten  days  after  the  occur- 
rence. On  the  following  day,  or  Sunday,  a 
friend  and  neighbor,  Miss  Gillett,  visited 
prosecutrix  after  the  return  of  her  parents, 
and  the  matter  came  up  for  discussion  be- 
tween prosecutrix  and  Miss  Glllett.  In  that 
conversation  she  told  Miss  Gillett  that  she 
did  not  know  who  bad  made  the  assault  on 
her.  This  was  the  day  subsequent  to  the 
time  she  says  she  told  her  father  and  mother 
that  it  was  appellant  She  says  the  reason 
she  did  not  tell  Miss  Gillett  about  the  matter 
was  that  she  was  related  to  appellant,  and 
she  was  afraid  Miss  Gillett  would  tell  things 
prosecutrix  did  not  say  or  state.  There  Is 
also  testimony  by  some  ladles,  to  the  effect 
that  on  Sunday  evening  after  this  alleged 
assault  should  have  occurred  Sunday  morn- 
ing, that  they  in  company  with  prosecutrix 
went  tn  swimming,  and  they  saw  prosecutrix 
undress  and  go  In  bathing,  and  that  her 
drawers  were  not  torn.  There  were  no  other 
persons  than  ladles  present  at  that  time. 

Tuesday  following  the  Sunday  on  which 
Miss  Gillett  and  prosecutrix  had  tbe  con- 
versatlon,  the  father  of  prosecutrix  filed  a 
complaint  against  appellant  charging  him 
with  assault  to  rape.  On  the  same  day  the 
senior  OdeU  filed  sequestration  proceedings 
against  the  father  of  prosecutrix  on  a  debt, 
sequestrating  some  horses  and  other  property. 
There  is  some  question  as  to  which  suit  was 
filed  first,  although  they  were  both  filed  the 
same  day  and  within  a  short  time  of  each 
other..  This  toings  one  of  the  serious  ques- 
tions In  the  case.  The  bill  is  Imgtby,  and 
in  view  of  what  has  been  said  it  is  unneces- 
sary to  r^roduce  it  Tbe  bill  practically 
rehearses  the  substance  of  the  case.  The  de- 
fendant then  offered  tbe  witness  Thomas  H. 
Floyd,  who  testified  be  was  Justice  of  tbe 
peace  of  precinct  No.  1,  Callahan  county,  and 
defendant  offered  to  prove  by  him,  and  could 
have  proved  by  him,  that  on  the  10th  day 
of  August,  191S,  subsequent  to  this  alleged 
assault  defendant's  father  filed  a  suit  in  the 
justice  court  for  sequestration  against  the 
father  of  state's  witness  BmUy  Smith,  the 
father's  name  being  D.  H.  Smith,  and  that 
said  suit  for  sequestration  and  the  writ  is- 
sued, seizing  two  horses  and  a  wagon  of  the 
father  of  prosecutrix,  and  tbe  suit  was  tben 
pending;  and  the  defendant  would  have 
further  proved  by  the  witness  Moyd  that,  on 
the  same  day  that  said  suit  was  filed,  said 
D.  H.  Smith  filed  a  complaint  against  the 
defendant  charging  him  with  assault  to  rape 
upon  bis  daughter  Emily  Smith,  and  the  de- 
fendant procured  from  said  witness  the  writ 
of  sequestration,  the  affidavit  and  bond  for 
sequestration,  and  the  docket  entries  of  said 
suit  were  also  oflCered  in  evidence  in  couneo- 
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tton  with  the  foregoing  evidence  of  the  wit- 
ness— all  of  which  was  objected  to  by  the 
state  for  the  reason  that  It  was  Irrelevant 
and  Immaterial  and  not  proper  evidence  by 
which  to  sho\T  the  bias  or  feeling  or  prejudice 
of  the  state's  witnesses  Bessie  Smith,  Eknily 
Smith,  and  t'el  Smith.  Whereupon  counsel 
for  the  defendant  stated  to  the  court  that 
this  evidence  was  offered  to  show  bias  and 
111  wUl  and  prejudice  of  said  witnesses 
against  the  defendant,  and  was  further  ad- 
missible as  a  circumstance  tending  to  show 
that  said  witnesses  might  have  been  or  were 
biased  and  Influenced  In  their  testimony  by 
their  father  against  whom  said  sequestration 
suit  was  filed ;  they  being  of  tender  years, 
very  young,  and  under  the  control  of  their 
parent.  The  court  sustained  the  objection  of 
the  state  and  excluded  the  testimony  from 
the  Jury. 

In  another  bill  In  this  same  connection, 
which  Is  very  full  and  redtes  practically  the 
main  facts  of  the  case,  It  Is  shewn  defend- 
ant offered  W.  F.  Collins  as  a  witness,  who 
testified:  That  he  lived  In  Oallahan  county, 
and  was  acquainted  with  D.  H.  Smith,  and 
also  acquainted  with  the  father  of  appellant. 
That  on  or  about  the  28th  day  of  October, 
1915,  he  was  In  the  town  of  Balrd,  In  Calla- 
han county,  at  the  wagonyard,  and  there  said 
D.  H.  Smith  bad  a  conversation  With  wit- 
ness Collins,  detailing  the  conversation. 
Appellant  then  offered  to  prove,  and  If  per- 
mitted would  have  proved  by  him,  that  D.  H. 
Smith  told  him  (the  witness)  that  be  was  the 
very  man  he  was  looking  for ;  that  he  want- 
ed to  effect  a  compromise  with  Wm.  Odell, 
the  father  of  the  defendant;  that  he  aslced 
him  what  sort  of  compromise,  and  he  said 
that,  if  Odell  would  give  him  baclc  his  wagon 
and  mules  and  black  horse  and  give  him  $100, 
he  would  leave  the  state  and  carry  the  state's 
witnesses  with  him;  that  after  some  talk  It 
was  agreed  that  witness  would  see  Odell  and 
see  If  said  compromise  could  be  arranged; 
that  be  afterwards  saw  Odell  and  arranged 
for  a  meeting  between  Odell  and  Smith  in 
the  office  of  one  of  the  lawyers  for  the  de- 
fendant; and  when  they  met  witness  wrote 
out  an  agreement,  which  is  as  follows: 

"Baird,  Texas,  10-26-1915.  Dear  Sir:  I 
have  concluded  to  compromise  with  you  and 
your  son  Willie  Odell  and  stop  all  court  pro- 
ceedings now  pending  against  your  son.  If 
you  will  give  me  back  my  wagon  and  mule  and 
your  black  horse,  the  one  you  call  old  negro  also 
collars  and  bridles  and  the  sum  of  $100.00  one 
hundred  dollars,  we  agree  to  leave  the  state  of 
Texas  immediately  on  receipt  of  same." 

That  when  they  got  to  said  office  he  read 
the  proposition  over  to  Smith  In  the  presence 
of  Odell.  That  said  Smith  said  It  was  aU 
right,  and  in  the  presence  of  William  Odell 
signed  his  name  thereto.  That  Odell  then 
stated  that  he  would  not  consider  It  unless 
the  wife  of  D.  H.  Smith  also  signed  it  That 
Smith  then  took  the  Instrument  and  left,  and 
In  a  short  while  returned  with  his  wife's 
name  signed  to  It.    That  Odell  then  stated 


that  he  wanted  to  see  his  attorneys  before 
he  agreed  to  It,  and  that  witness  and  said 
Odell  then  went  to  Abilene  and  submitted 
the  matter  to  defendant's  counsel,  J.  F.  Gon- 
ningham,  and  also  submitted  to  him  the  ques- 
tion as  to  whether  or  not  $50  would  be  a 
reasonable  f^  for  witness'  time  and  trouble 
in  the  matter.  Counsel  stated  the  fee  was 
reasonable,  but  that  the  compromise  would 
not  bind  Smith  and  his  wife;  that  they  could 
take  the  money  and  horses  and  leave  ttie 
state  and  then  return  and  testify;  that  the 
agreement  was  an  improper  cme,  and  advised 
Mr.  Odell  to  reject  the  proposltioo.  That 
thereafter  witness  and  said  Odell  returned  to 
Balrd,  and  witness  saw  D.  H.  Smith  and  told 
him  what  Cunningham  had  said,  and  that 
Mr.  Odell  dedined  the  proposition;  where- 
upon said  Smith  became  very  angry  and  said 
he  Intended  to  swear  that  he  and  his  wife 
never  signed  the  Instrument,  and  asked  wit- 
ness If  he  would  stay  with  him  in  the  matter. 
That  witness  told  Smith  If  he  had  to  tesUfy 
that  he  would  swear  the  truth.  The  state 
objected  to  all  this  testimony  for  the  reason 
that  it  was  Irrelevant  and  immaterial  and 
not  legitimate  and  competent  testimony  to  be 
used  for  any  purpose;  whereupon  counsel 
for  the  defendant  stated  that  they  offered 
the  evidence  to  show  a  bias,  prejudice,  and 
111  feeling  on  the  part  of  the  children  of  said 
Smith  who  had  testified  in  the  case,  and  as  a 
circumstance  to  be  considered  by  the  Jury  hi 
determining  whether  or  not  the  evidence  of 
said  three  children  of  D.  H.  Smith  had  not 
been  influenced,  prejudicially  to  the  defend- 
ant by  their  father,  they  l>elng  of  tender 
years  and  under  the  control  and  influence  of 
their  father;  and  they  offered  It  for  the  pur- 
pose of  showing  that  the  prosecution  had 
been  instigated  by  said  D.  H.  Smith  for  the 
purpose  of  extorting  money  from  the  father 
of  the  defendant,  and  as  a  circumstance  to 
show  that  he  was  using  his  children  as  wit- 
nesses for  that  purpose.  But  the  court  sus- 
tained the  objections  of  the  state  and  exclud- 
ed all  of  said  testimony  from  the  Jury. 

The  contention  of  appellant  is  that  in  view 
of  the  fact  that  the  state  relies  for  a  con- 
viction on  the  evidence  of  the  three  small 
children  of  Smith,  and  that  the  said  children 
were  under  his  care  and  control,  the  tes- 
timony offered  was  admissible  to  be  consider- 
ed by  the  Jury  In  determining  the  extent  of 
the  bias,  prejudice,  ill  feeling,  etc.,  which  the 
children  might  have  against  the  defendant  b.v 
reason  of  the  suit  filed  by  the  father  of  the 
defendant  in  which  the  mules  and  team  and 
other  property  of  their  father  were  seized  and 
taken  from  him,  and  for  the  further  purpose 
of  showing  that  the  father  of  said  witnesses 
instigated  the  prosecution  in  the  first  in- 
stance, he  having  sworn  to  the  complaint  for 
the  purpose  of  extorting  a  compromise  from 
the  father  of  the  defendant,  and  having  fail- 
ed In  that  he  became  angry,  and  further  that 
he  exercised  undue  Influence  over  bis  chil- 
dren In  regard  to  their  testimony.    Appel- 
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last  dtes  In  sapixnt  of  tbls  seyeial  cases, 
among  others:  Edwards  t.  State,  172  S.  W. 
227;  Wade  v.  State,  171  S.  W.  713;  Bumam 
V.  State,  148  S.  W.  759;  Earles  t.  State,  64 
Tex.  Cr.  B.  637,  142  S.  W.  U81;  Pope  v. 
State,  143  S.  W.  611.  In  addition,  they  also 
dte  Pope  T.  State,  143  S.  W.  612,  and  Earles 
V.  State,  64  Tex.  Cr.  H,  537,  142  S.  W.  1182, 
and  auttiorltles  collated  in  those  cases;  33 
Cyc  p.  1455,  and  notes;  23  Am.  &  Eng.  Ency. 
of  Law,  p.  880,  and  notes. 

We  are  of  opinion  that  the  court  was  in 
error.  This  testimony  was  admissible  un- 
der the  drcumstances  of  this  case.  Neither 
D.  H.  Smith  nor  bis  wife,  father  and  moth- 
er of  the  prosecntrix,  testified  in  the  case. 
They  are,  however,  the  only  parties  to  whom 
Emily  Smith,  prosecutrix,  testified  ttiat  stie 
told  who  it  was  that  made  the  assault  on  her. 
The  state  did  not  use  them.  To  all  other 
witnesses  she  denied  any  Imowledge  of  the 
Identity  of  Iier  assailant  On  Tuesday  after 
the  conrersation  with  Miss  Gillett  on  Sun- 
day In  wlUcb  prosecutrix  denied  knowing  the 
identity  of  the  party,  and  after  on  the  pre- 
vious Satiirday  she  testified  she  told  her 
father  and  mother  about  it,  her  father  fiJed 
this  complaint  charging  appellant  with  as- 
sault to  rape.  The  same  day  the  sequestra- 
tion suit  was  filed.  There  may  be  some 
qnestlon  as  to  which  was  filed  first,  but  that 
is  not  very  material.  They  were  filed  about 
the  same  time  and  on  the  same  day.  Smith, 
father  of  prosecutrix,  was  indebted  to  Odell, 
the  father  of  appellant  If  Smith  filed  that 
complaint  anticipating  or  believing  that  the 
elder  OdeU  was  going  to  bring  the  sequestra- 
tion suit  and  they  were  in  Balrd,  the  coun- 
ty seat,  at  least  it  was  before  the  justice  of 
prednct  No.  1,  some  20  miles  or  such  matter 
from  where  the  assault  is  said  to  have  been 
committed,  It  would  be  a  circumstance  to  in- 
dicate that  the  complaint  was  filed  on  a  com- 
promise basis.  Smith  is  the  party- who  of- 
fered to  compromise,  and  put  it  In  writing, 
signed  it,  and  had  his  wife  to  sign  it.  This 
was  rejected  by  the  elder  Odell.  These  chil- 
dren were  young,  living  with  their  father, 
and,  of  course,  under  his-  domination  and 
control ;  the  prosecutrix  being  the  oldest  one, 
who  had  just  iiaaeed  14,  the  others  being  per- 
haps under  10  years  of  age.  These  offers  of 
compromise  did  not  come  from  appellant's 
Bide  of  this  case,  but  came  from  the  prosecu- 
tion side,  the  f&ther  of  the  prosecutrix.  He 
and  Us  wife  were  important  witnesses  for 
the  state.  If  she  told  bim  that  appellant  was 
her  assailant  be  could  have  so  stated.  In- 
stead, be  filed  complaint  for  assault  to  rape. 
The  prosecutrix  did  not  file  it  Under  these 
circumstances,  we  are  of  <q[>lnlon  tliis  tes- 
timony was  legitimate;  It  certainly  tended 
to  show  that  these  witnesses  were  or  could 
have  been  infiuenced  by  their  father,  especial- 
ly in  view  of  the  fact  that  he  failed,  as  did 
Ids  wife,  to  take  the  stand  and  testis  in 
corroboration  of  the  girl's  statement  that 
she  had  informed  him  that  it  was  appellant 


who  assaulted  her,  and  this  was  also  em- 
phaslzed  by  the  fact  that,  after  she  stated 
she  told  her  father  and  mother,  she  denied 
any  knowledge  as  to  who  her  assailant  was. 
Appellant  did  take  the  witness  stand  and 
deny  the  whole  transaction,  proving  a  com- 
plete alibi  for  himself,  in  which  he  was  sup- 
ported by  practically  all  the  testimony  except 
that  of  the  prosecutrix.  This  testimony  was 
legitimate,  and  would  show,  as  contended 
and  set  out  in  the  bill  of  exceptions,  that 
Smith  instigated  the  whole  thing  to  avoid  the 
result  of  the  sequestration  suit  and  to  thus 
pay  his  debt,  and  further  realize  from  it  the 
wagon,  mules,  horses,  and  collars,  etc.,  and 
$100  in  money. 

We  have  not  reviewed  all  of  the  bills  in 
this  connection,  but  they  are  practically 
along  the  same  general  line  as  those  we  here 
mention.  This  testimony  should  have  gone 
to  the  jury,  and,  because  it  was  excluded,, 
the  Judgment  will  be  reversed. 

[2]  There  is  another  question  in  the  case^ 
which  is  somewhat  novel,  and  upon  which, 
the  writer  finds  no  authority  directly  in 
point  After  the  testimony-  was  in,  the  wife 
of  appellant  entered  the  bar  where  appel- 
lant was  sitting  in  front  of  the  Jury  and  took 
her  seat  having  with  her  her  baby,  something 
like  a  year  old.  The  court  suspended  pro- 
ceedings, retired  the  Jury  In  charge  of  an  of- 
ficer, and  Instructed  that  the  wife  of  ap- 
pellant and  his  baby  be  excluded  from  sit- 
ting by  her  husband  in  front  of  the  jury 
inside  of  the  railing  of  the  t>ar.  When  this, 
was  accomplished,  the  jury  was  brought  back 
and  the  argument  proceeded.  During  the 
argument,  and  while  Mr.  Cunningham  was 
addressing  the  jury  for  appellant,  the  ap- 
pellant's little  child  approached  the  railing, 
near  where  he  was  sitting.  Appellant  reach- 
ed down  and  picked  up  the  little  fellow  and 
set  him  on  his  knee,  whereupon  the  court 
again  suspended  the  proceedings  and  retired 
the  jury  and  had  the  chUd  removed  from 
the  father  and  sent  back  to  its  mother.  The 
court  signs  this  with  the  aoalificatlon,  In. 
substance,  that  he  had  a  rule  in  substance- 
and  efCect  that  friends  and  relatives,  especial- 
ly female  part  of  them,  should  not  sit  with 
their  husband,  brother,  or  relatives  during 
the  trial  of  a  case.  The  wife  had  been  under 
the  rule,  and  had  testified  in  the  case.  Of 
course,  this  all  occurred  after  the  case  had 
been  concluded  so  far  as  the  evidence  is. 
concerned.  This  was  the  rule  by  the  court* . 
there  being  no  statute  in  regard  to  the  mat- 
ter. The  bill  of  exceptions  recites  further., 
which  is  not  in  any  way  qualified  by  the. 
court,  tliat  the  wife  was  sitting  by  the  side 
of  her  husband,  havtog  the  little  child  with, 
her;  ttiat  the  chUd  was  not  crying  nor  the 
wife  weeping,  and  nothing  tmusual  between, 
them  or  in  connection  with  them  occurred, 
but  they  were  simply  sitting  there  by  the  side- 
of  appellant  The  court  seems  to.  further 
think  that  this  would  have  an  undue  infiu- 
ence  upon  the  Jury  and  arouse  their,  sympa-r- 
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thy  for  the  defendant,  and  might  affect  their 
verdict  either  In  acquittal  or  In  minimizing 
the  punishment.  Defendant,  whatever  else 
may  be  said  about  It,  did  not  get  the  mini- 
mum punishment ;  they  gave  him  four  years 
when  the  jury  could  have  given  him  only  two. 
It  might  be  stated  In  a  general  way  that 
courts  and  lawyers — bench  and  bar — of  this 
state  have  been  accustomed  to  the  custom 
of  relatives  sitting  by  the  defendant  during 
the  trlaL  Of  course,  the  court  would  have 
the  right  to  enforce  discipline  or  decorum  In 
court,  and  prevent  manifestations  of  an  un- 
seemly character ;  but,  so  far  as  this  case  Is 
concerned,  there  seems  to  have  been  no  ill 
effect,  except  on  the  defendant,  as  he  receiv- 
ed an  enhanced  punishment  above  the  mini- 
mum. It  will  be  difficult  for  this  court  to  lay 
down  a  rule  that  would  arbitrarily  say  to  the 
trial  court  that  he  can  or  cannot  permit  wit- 
nesses or  friends  or  relatives  to  sit  by  an 
accused  person  during  his  trial,  and,  if  so, 
ui>on  whom  the  choice  should  fall  who  could 
At  by  him  and  those  who  should  be  reject- 
ed. It  certainly  would  not  be  held  that  he 
can  exclude  counsel.  Besides,  the  statute 
does  not  require  that  the  accused  shall  sit 
in  any  particular  place  Inside  or  outside  of 
the  bar  or  railing  of  the  courtroom,  should 
the  room  be  so  constructed.  The  statute  does 
require,  In  felony  cases  and  In  misdemeanor 
cases,  where  there  Is  imprisonment  attach- 
ed to  the  punishment,  that  defendant  shall 
be  present  during  the  trial  In  the  courtroom ; 
but  the  statute  does  not  specify  any  particu- 
lar point  at  which  he  shall  sit  The  usual 
practice  has  been  that  the  accused  shall  sit 
near  his  counsel,  but  this  is  the  practice  or 
custom  and  not  the  law;  at  least,  no  such 
statute  or  provision  has  been  pointed  out,  and 
the  writer  has  failed  to  find  any  provision 
of  law  In  reference  to  It. 

Until  the  rec^it  statute  allowing  the  ac- 
cused to  go  on  bond  during  his  trial,  ux>on 
announcement  of  ready  for  trial  he  was  tak- 
en from  the  bondsmen  and  placed  in  the  cus- 
tody of  the  sheriff;  but  under  the  recent 
statute  this  is  not  the  rule.  He  must  be 
present,  however,  during  his  trial,  and  the 
case  will  not  proceed  otherwise.  Appellant 
may  sit  in  the  bar  or  inside  of  the  railing. 
If  there  Is  such,  or  he  may  sit  out  on  one  of 
the  benches  In  the  audience.  He  still  would 
be  in  the  courtroom  and  would  be  present 
at  bis  trial,  and  to  the  mind  of  the  writer 
there  seems  to  be  very  little  force  as  to  the 
position  in  the  courtroom  the  accused  oc- 
cupies. If  bis  wife  is  not  permitted  to  sit 
with  him  inside  of  the  railing,  be  might  get 
outside  of  that  and  sit  on  a  bench  In  the 
audience  with  her.  Of  course,  he  would  have 
a  right  to  do  this,  unless  there  is  some  rule 
of  law  which  requires  them  to  be  separate 
and  apart  during  the  trial.  The  court  might 
interfere  if  the  wife  was  giving  exhibition 
of  her  feelings  that  might  undignlfy  the 
court  or  Influence  the  Jury.  She  ml^t  be  re- 
quired to  desist,  and  If  she  refuses  she  might 


be  separated  from  her  hnsband,  bat  that 
would  be  apon  the  theory  that  It  was  unseem- 
ly  in  court  like  any  other  demonstration  from 
the  audience,  but  there  ought  to  be  some- 
thing to  Indicate  that  the  due  order  of  the 
trial  and  dignity  of  the  court  was  Impeached 
or  trespassed.  The  writer  is  not  In  harmony 
nith  the  ruling  of  the  court  on  that  proposi- 
tion under  the  facts  detailed  in  the  bill  of 
exceptions  and  as  shown  by  this  record. 
What  effect  it  had  upon  the  jury  we  could 
only  speculate  outside  of  the  fact  that  he 
received  four  years  instead  of  two.  This 
action  of  the  court  may  have  tended  to  im- 
press the  Jury  with  the  fact  that  he  thought 
the  wife  was  placed  there,  and  that  defend- 
ant subsequently  took  op  his  little  child  for 
the  purpose  of  affecting  their  finding,  and 
thus  place  the  Jury  in  rebellion  against  ap- 
pellant's cause.  This  act  of  the  court  may 
have  Influenced  the  Jury  against  him.  The 
Judge  Is  prohibited  from  discussing  facts  or 
commenting  on  the  weight  of  the  evidence. 
While  this  is  not  a  comment  in  words  and 
language  on  any  fact  Introduced,  or  on  the 
weight  of  the  testimony,  yet  it  still  is  a  crlt< 
Idsm  df  the  defendant,  in  that  he  had  hla 
wife  sitting  by  him  in  front  of  the  Jury 
while  the  argument  was  In  progress.  It  can- 
not always  be  told  what  affects  the  Jury  in 
the  trial  of  a  case.  We  are  of  opinion,  how- 
ever, that  under  the  circumstances  of  this 
case  the  court  should  not  have  done  what  he 
did. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

PRENDEBGAST,  P.  J.  (dissenting).  The 
opinion  herein  opens  the  door  too  wide  and 
permits  collateral  evidence  which  Is  wholly 
Inadmissible.  No  principle  heretofore  estab- 
lished would  authorize  the  introduction  of 
evidence  that  appellant's  father  had  brought 
a  sequestration  suit  against  the  witnesses' 
father,  with  which  the  witnesses  had  no  con- 
nection, and  especially  that  said  fathers  had 
agreed  to  compromise  the  prosecution  and 
civil  suit,  with  which  the  witnesses  had  no 
coimectlon.  And  sxo  precedent  can  be  found 
for  any  such  holding.  On  the  contrary,  both 
principle  and  precedent  are  against  the  hold- 
ing. State  r.  Calvert,  96  Kan.  813,  153  Pac. 
499. 

The  Judge's  action  in  removing,  as  he  did, 
appellant's  wife  and  child,  was  correct  and 
presents  no  error.  An  accused  should  always 
be  tried,  as  the  law  expressly  requires,  ac- 
cording to  the  law  and  the  evidence,  and  not 
according  to  the  effect  and  Influence  his  wUe 
and  children  may  have  on  the  Jury.  I  think 
the  Judgment  should  be  affirmed,  not  re- 
versed. 

HARPEIR,  J.  (concurring).  In  agreeing  to 
a  reversal  of  the  case,  I  want  to  state  that 
the  general  rule  of  law  Is  that  the  acts  of 
a  third  person  who  Is  not  a  witness  cannot 
be  Introduced  as  evidence  to  affect  the  credit 
of  a  person  who  testifies  In  the  case.    As 
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stated  In  Yetnoii'fe  O.  Statutes  1916  (note 
89,  p.  638): 

"When  the  evidence  faUa  to  show  the  defend- 
ant's MHmeetion  (ot  witness'  connection)  with 
the  matter,  it  is  improper  and  inadmissible  to 
adduce  in  evidence  against  him  the  prejudicial 
acts  and  declarations  of  third  persons,  though 
such  acts  and  declarations  were  offered  in  the 
interest  of  or  in  the  behalf  of  the  accused"— 
citing  Favors  v.  State,  20  Tex.  App.  161,  and 
other  cases. 

However,  tbere  are  some  exceptions  to  the 
rule,  as  when  the  defendant  authorizes  the 
third  penson  to  act  for  biin.  Burge  v.  State, 
73  TeJC  Cr.  B.  605,  167  S.  W.  63.  The  ques- 
tion Is:  Where  the  evidence  shows  that  the 
minor  child  is  living  with  the  father  and 
under  his  control,  and  where  the  father  of- 
fers to  take  the  child  beyond  the  Jurisdic- 
tion of  the  court  for  a  given  consideration, 
is  evidence  of  that  fact  admissible  on  the 
theory  that  the  father  may  hare  influenced 
the  child  to  testify  as  the  child  has  testified, 
when  the  testimony  is  different  from  that 
first  statement  made  by  the  child?  Del 
Smith  is  shown  to  be  only  seven  years  of 
age.  On  the  trial  he  testified  to  hearing  his 
sister  say,  "Willie  Odell,  you  will  be  hung 
for  this,"  and  that  he  looked  up  and  saw 
Willie  Odell  running  off.  On  cross-examina- 
tion, he  admits  that,  on  the  day  of  the  oc- 
currence, he  told  them  he  thought  it  was 
Crazy  Adams  whom  he  saw  running  off.  "At 
that  time  I  thought  it  was  Crazy  Adams.  I 
bad  seen  Crazy  Adams  before.  I  know  how 
be  was  dressed.  When  I  saw  him  last,  he 
had  on  a  blue  shirt  and  blue  overalls.  At 
that  time  I  thought  the  party  I  saw  running 
oir  was  Crazy  Adams."  So  tar  as  this  record 
is  concerned,  the  first  time  this  boy  ever  said 
it  was  appcdlant  running  off  was  when  be 
testified  on  this  trial,  which  was  after  ai>- 
pellant's  father  bad  brought  suit  against  the 
girl's  father,  and  after  the  girl's  father,  a<N 
cording  to  the  witness  W.  F.  Collins,  had  ap- 
proached him,  and  they  together  had  gone  to 
appellant's  father,  and  the  girl's  father  bad 
agreed,  if  appellant's  father  would  give  him 
the  team  sequestered,  the  black  horse,  and 
tlOO,  be  would  carry  the  witness  out  of  the 
state,  and,  when  appellant's  father  refused 
to  pay  this  amount,  he  became  very  angry. 
If  the  seven  year  old  boy,  Uel  Smith,  before 
this  occurrence  had  said  appellant  was  the 
I«r8on  he  saw  running  off,  we  would  hold 
the  testimony  of  Collins  Inadmissible.  But 
hiasmuch  as  Uel  Smith,  according  to  this 
record,  had  claimed  Crazy  Adams  was  the 
man  whom  be  saw  running,  and  nevbr  chang- 
ed this  testimony  until  after  appellant's  fa- 
ther refDsed  to  pay  his  father,  the  writer 
tbbiks,  when  the  record  shows  the  child 
was  only  seven  years  old,  lived  with,  and 
was  under  the  control  of,  his  father,  and  the 
dilld  on  the  stand  gave  no  explanation  of 
this  change  In  his  testimony,  the  evidence 
that  the  father,  between  the  time  witness 
aaid  It  was  Crazy  Adams  and  the  time  he 


testified  it  was  appeUant,  bad  songbt  to  ob- 
tain money  and  other  considerations  to  sup- 
press testimony,  and  when  be  tailed  to  do  so 
got  Ungry  because  he  could  not  obtain  it, 
ought  to  have  been  admitted  to  aid  the  Jury 
in  determining  whether  the  father  was  in- 
strumental in  having  the  little  boy  change  bis 
testimony.  This  was  offered  as  a  motive  for 
the  father  to  have  influenced  the  child  to 
change  his  testimony,  to  be  considered  by  the 
Jury.  It  may  be  of  but  little  weight,  unless 
the  other  facts  and  circumstances  should 
convince  ttie  Jury  that  the  father  bad  unduly 
influenced  the  child  to  change  bis  testimony. 


liAKB  V.  STATE.    (No.  3889.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
16.  1916.) 

1.  Cbiminal    Law    <s=3792(2)  —  Aiding   in 
Cbimb— '  'Principal'  '—Effect. 

Under  Pen.  Code  1911,  art  74,  making  all 
persons  guilty  of  acting  together  in  the  commis- 
sion of  an  offense  principals  therein,  and  article 
76,  providing  that,  when  an  offense  is  actually 
committed  by  one,  another  who  is  present  know- 
ing the  tmlawfnl  intent  and  aids  by  acts  or 
encourages  by  words  or  gestures  the  one  actual- 
ly engaf^ed  in  the  commission  of  the  offense  is 
a  principal,  and  article  78,  providing  that  any 
person  who  advises  or  agrees  to  the  commission 
of  an  offense  is  a  principal,  whether  he  aids  or 
not,  when  the  evidence  shows  any  one  of  such 
conditions  the  court  must  charge  and  apply  the 
law  of  principals  and  submit  such  question  to 
the  Jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1818-1820;  Dec.  Dig.  <S=> 
792(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

2.  HOMICIDK   ^=S>281— MUBDEB— Pbinoifals— 

Evidence— StrFFiciEN  cy  . 

Evidence  In  a  prosecution  for  murder  held 
to  justify  submission  to  the  Jury  of  the  issue 
of  the  law  of  principals  where  defendant  stood 
by  and  knew  the  unlawful  intent,  but  failed  to 
prevent  the  commission  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  673 ;   Dec.  Dig.  «=»281.] 

3.  Homicide  ®=s>281— Mubdeb— Pbincipals— 
Evidence — Sdfficienct. 

Evidence  in  a  prosecuticni  for  murder  held 
Insufficient  to  warrant  submisaion  of  the  Issues 
whether  defendant  kept  watch  so  as  to  prevent 
interruption  of  the  one  committing  the  offense 
by  which  under  Pen.  Code  1911,  art.  75,  he 
would  have  been  a  principal,  or  whether  he  pro- 
cured arms  to  assist  in  the  commission  of  the 
offense  by  which  under  article  76  he  would  have 
been  a  principal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  673;  Dec  Dig.  «=»281.] 

4.  Homicide  ®=>118(2)— Defenses— Seu-De- 

FENSE— RETBEAT. 

Where  one  armed  with  a  shotgun  is  pur- 
sued by  anotiier  who  is  unarmed,  and  whom  the 
first  person  knows  to  be  unarmed,  it  is  the  duty 
of  the  first  to  retreat  or  to  use  any  other  means 
to  prevent  an  injury  to  himself,  rather  than  to 
shoot  and  kill  the  pursuer. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  168;   Dec.  Dig.  «=»118(2).] 


^B>VMr«th«r  «a*a*  ■••  Mm*  toplo  >lid  KaT-NIIHBBR  in  all  Kar-Nnmbwaa  Dlg«ta  ud  lnd•:^■ 
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6.  HoMicnw  «=»244(1)— MORDES— Defekses- 
Pbovokino  the  Diffioclty— Evidence. 
Evidence  held  insaffident  to  raise  tbe  issne 

of  provoking  the  difficulty  in  a  prosecution  for 

murder. 
[Ed.. Note.— For  other  cases,  see  Homidde, 

Cent  Dig.  i  50T;    Dec.  Dig.  «=3244(1).] 

Appeal  from  District  Court,  Wood  County ; 
R.  M.  Smith,  Judge. 

J.  T.  Lal^e  was  convicted  of  murder,  and  be 
appeals.    Reversed  and  remanded. 

Harris  &  Britton,  of  Quitman,  and  J.  H. 
Beavers  and  W.  G.  Bussell,  both  of  Winns- 
boro,  for  appellant.  G.  C.  McDonald,  Asst 
Atty.  Gen.,  for  tbe  State. 

PBENDEaiGAST,  P.  J.  From  a  convic- 
tion of  murder,  with  12  years  in  tbe  peniten- 
tiary assessed  as  the  punlsliment,  this  appeal 
Is  prosecuted.  Because  the  case  must  be  re- 
versed, we  will  not  specially  discuss  the  tes- 
timony. We  will  make  merely  a  general 
statement  On  some  points  the  testimony  is 
in  direct  conflict;  that  of  appellant  himself 
contradicting  tbe  other  disinterested  eyewit- 
nesses. It  will  not  be  necessary  to  state  this 
conflict 

Tbe  killing  occurred  late  one  evening. 
About  3  o'clo<*  that  evening  appellant  took 
his  neighl>or  and  friend  Mr.  Black  from  Quit- 
man, where  they  both  lived,  in  Ills  buggy 
about  a  mile  east  to  his  farm,  to  get  roasting 
ears  and  peas.  In  going  they  met  deceased, 
Louis  Thorn,  who,  with  Mr.  Chreltzbergh, 
was  in  deceased's  buggy  going  towards  Quit- 
man. Chreltzbergh  was  quite  drunk  and  sick 
therefrom.  Appellant  suggested  to  them  not 
to  go  to  Quitman  in  that  condition,  for  they 
might  be  arrested.  He  asked  deceased  If  be 
had  any  whisky.  Deceased  said  not,  but 
that,  if  he  and  Mr.  Black  would  take  Chreltz- 
bergh and  go  to  a  certain  designated  point 
and  wait  he  would  go  get  some  liquor  and 
meet  them  there  in  a  few  minutes,  wldch  he 
did.  Deceased  also  told  them  if  they  met 
Moore  and  Kendrick,  to  tell  them  to  go  to 
said  meeting  point,  which  was  at  or  near  Dr. 
Conger's  pasture.  Deceased  soon  met  all 
these  parties  at  the  designated  place,  bring- 
ing with  Idm  raw  alcohol.  At  appellant's 
suggestion,  deceased  and  Mr.  Black  went  to 
a  negro's  house  nearby,  who  was  appellant's 
tenant,  where  they  divided  tbe  alcohol  in 
two  bottles,  diluted  one  with  water  and  sug- 
ar, and  returned  with  both  to  tbe  crowd. 
They  all,  except  Chreltzbergh,  proceeded  to 
drink  the  liquor  freely,  and  the  evidence  Jus- 
tlfles  the  conclusion  that  tbey  all  became 
more  or  less  affected  thereby.  After  drink- 
ing and  talking  some  time,  CSireitzbergh  and 
Kendrick  got  in  one  of  the  buggies  and  left 
the  others. 

Soon  afterwards  trouble  arose  between  ap- 
pellant and  deceased,  which  resulted  in  a 
fight.  From  the  testimony  of  the  state's  wit- 
nesses Moore  and  Black  it  was  caused  by  ap- 


pellant calling  deceased  a  O—  d s — 

of   a    b .    Deceased   reseated   tbls,   and 

struck  appellant  in  the  face  with  bis  fist 
Moore  got  bold  of  deceased,  and  Black  of 
appellant  and  tried  to  keep  them  apart  and 
from  further  flghting.  Appellant  took  the 
little  end  of  tbe  buggy  whip  and  repeatedly 
attempted  to  strike  deceased  with  the  butt 
end  of  it,  but  was  prevented  and  the  whip 
taken  from  him  by  Black.  He  then  got  an 
Iron  pin  or  rod  out  of  his  buggy  and  attempt- 
ed to  striige  deceased  with  that,  but  was  pre- 
vented, and  this  also  taken  from  bim  by 
Blade.  However,  In  tbe  mei6e  deceased 
struck  appellant  at  least  twice  more  in  the 
face  with  Ids  fist  Tbe  licks  bruised  appel- 
lant's face,  and  one  lick  broke  the  skin  above 
tbe  eye  and  caused  blood  to  flow.  More  or 
less  talk  was  indulged  between  the  parties  at 
the  time ;  appellant  telling  deceased  that  he 
was  not  able  to  fight  him  and  had  nothing 
to  fight  him  with.    Deceased  replied  that  be 

could  whip  him  and  the  whole  d Lake 

family,  repeating  this  a  time  or  two.  Appel- 
lant got  in  his  buggy,  started  off  and  said:  "I 
will  see  if  you  can  whip  the  whole  Lake  fam- 
ily." Deceased  in  a  friendly  manner  tried 
to  pacify  appellant,  but  without  success. 

Appellant  alone  In  his  buggy,  leaving  his 
friend  Black,  drove  rapidly  back  to  his  home 
at  Quitman,  about  a  mile.  He  there  procur- 
ed his  double-barreled  shotgun,  put  it  in  hia 
buggy,  and  drove  up  to  his  son  EJlbert's  tailor 
shop  for  him.  He  found  his  son's  shop  closed 
and  locked,  and  then  started  directly  back  to 
the  scene  of  the  fight,  where  he  had  left  de- 
ceased. Elbert,  his  son,  had  been  out  east  to 
his  pasture  to  procure .  and  drive  back  his 
milk  cow.  They  met,  Elbert  on  horseback, 
and  ai^ellant  in  his  buggy  with  bis  shotgun. 
Tbey  stopped  and  talked  some  considerable 
length  of  time ;  appellant  telling  his  son  why 
his  face  was  bruised  and  bleeding,  and  that 
deceased  caused  it  While  talking,  tbe  sher- 
iff, Williams,  and  bis  deputy,  Butler,  going 
east  from  Quitman,  came  upon  them.  They 
stopped  and  talked  with  appellant  and  his 
sou  some  time.  After  the  four  parleyed  some 
time  the  sherifT  told  them  he  would  go  and 
investigate  the  matter.  Tbey  all  went  back 
together  to  where  the  fight  occurred.  When 
they  reached  the  gate  leading  into  Dr.  Con- 
ger's pasture,  the  sheriff  got  down  off  of  hia 
b(X«e,  opened  the  gate,  when  all  tbe  parties, 
It  seems,  went  in.  The  sherifr  left  his  horse 
there  unhitched,  took  the  gun  out  of  appel- 
lant's buggy,  and  walked  up  the  road,  meet- 
ing deceased  and  Chreitsberg^  in  deceased's 
buggy,  and  Kendrick  and  Moore  followtog 
behind  in  another  bu^y.  However,  Elbert 
rode  on  from  the  gate,  meeting  these  parties 
Just  ahead  of  tbe  sheriff.  When  he  met 
Chreltzbergh  and  deceased,  he  asked,  in  sub- 
stance, who  had  beaten  up  bis  father.  They 
both  told  him  that  deceased  had.  Appellant 
bad  already  told  him  this.   Tbe  sherlET,  vralk- 
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Ing,  reftChed  tbese  partfes  abont  this  time, 
and  ordered  Chreitzbergh,  who  had  gotten 
oat  of  the  buggy,  to  throw  up  hla  hands  and 
consider  himself  nnder  arrest  Chreitzbergh 
immediately  compiled,  and  the  sheriff  search- 
ed him,  finding  no  arms  np<Hi  him.  He  there- 
upon ordered  deceased  out  of  the  buggy  and 
to  throw  np  his  hands  and  consider  htmself 
mdw  arrest,  which  deceased  promptly  did, 
and  he  searched  him,  finding  two  pocket- 
knlres  in  his  pocket,  and  took  both  of  them 
off  of  deceased.  He  then  proceeded  back  fur- 
ther to  the  next  buggy,  where  Moore  and 
Kendrick  were^  He  ordered  Moore  to  throw 
up  his  hands  and  consider  himself  under  ar- 
rest, with  which  Moore  promptly  compiled; 
and  he  then  proceeded  to  search  Moore,  find- 
ing no  arms  upon  him.  Moore  inquired  why 
he  was  arrested  and  searched.  The  sheriff 
responded  because  of  his  being  drank  and 
fitting.  Moore  denied  that  he  had  had  any 
fight  or  was  drunk.  Then  a  controversy 
arose  between  them.  The  sheriff  presented 
the  gun  which  he  had  in  his  hands  towards 
Moore  as  if  to  shoot  him.  Deceased  and 
Moore,  seeing  this,  evidently  believed  ttiat  the 
sheriff  Intended  to  shoot  and  kill  Moore. 
Deceased  thereupon  grabbed  the  barrel  of 
the  shotgun  and  shoved  It  so  that.  If  It  was 
diadiarged.  It  wotdd  not  strike  Moore. 
Thereupon  the  sberUt  pulled  his  pistol,  he 
said,  with  tile  intention  of  killing  deceased. 
Moore  and  deceased  then  grabbed  the  sher- 
UTs  i^tol  and  hand  In  which  he 'held  It,  in 
the  struggle  holding  it  In  such  a  way  that, 
If  (tlscbarged.  It  would  strike  melther  of 
them;  they  declaring  at  the  time  that  they 
had  no  Inteition  of  hurting  the  sheriff,  but 
were  seeking  to  prevent  him  from  killing  ei- 
ther of  them.  While  all  this  struggle  was 
going  Ml,  Chreitzbergh  succeeded  In  wrendi- 
ing  the  gun  from  the  sheriff,  and,  wh«i  El- 
bert attempted  to  interfere,  threw  the  gun 
down  on  him  and  stopped  him.  In  the  mean- 
time the  appellant  and  the  deputy,  Butler, 
had  reached  the  scene,  and  saw  and  heard, 
most  of  what  occurred  at  the  tlma  ButJer 
attenpted  to  get  the  sheriff's  pistol;  and, 
when  he  did,  Moore  and  deceased  ceased 
their  struggle  for  It  Elbert  at  this  time  had 
wiendhed  the  g;an  from  Chreitzbergh,  present> 
ed  it  as  If  to  shoot  Moore,  Chreitzbergh,  and 
deceased,  and  ordered  them  to  scatter,  telling 
them  that  if  they  did  not,  he  would  kill  all 
of  them.  They  promptly  scattered.  Butler 
appealed  to  him  for  God's  sake  not  to  shoot 
He  therenpim  lowered  the  gun.  Deceased  at 
(ace  ran  to  his  buggy,  Jumped  In  It,  put  whip 
to  his  horses,  ran  out  said  gate  to  the  road 
rnmilng  north,  evidently  oaij  inteading  to 
•void  being  UUed.  Elbert  and  his  father 
took  after  him;  Egbert  having  the  shotgua 
It  is  not  certain  whether  Xaberf  s  horse  was 
right  there  at  the  time  or  not  but.  If  not 
Batler's  was  near  by,  and  he  got  on  Butler's 
borte  and  took  after  deceased.  Appelant 
•1(0  soon  tMkcbed- the  4u)aM  mhett  bad  rlddea 


to  the  scene,  mounted  him,  and  rapidly  fol- 
lowed Elbert,  after  deceased.  Deceased  ran 
up  this  road  a  few  hundred  yards,  whipping 
his  horses  and  seeking  to  avoid  being  killed. 
Mbert  soon  caught  np  with  the  buggy  and 
waved  the  gun  In  towards  deceased  In  the 
buggy.  The  huggy  top  and  side  curtains 
were  up.  Elbert  was  a  part  of  the  time 
alongside  deceased's  buggy,  and  sometimes 
behind  It,  appellant  following  rapidly  on  his 
horse;  and  he  testified  that  he  saw  his  son 
and  the  buggy  of  deceased  the  whole  of  the 
time,  the  c(dllsl(«  of  the  buggies,  and  the 
killing, 

Mr.  Oowan,  a  wholly  disinterested  witness, 
was  coming  from  the  west  In  his  no  top  bug- 
gy along  the  road  which  Intersected  the  road 
running  north  and  south.  Intending  to  go  this 
road  north.  Mr.  Wright's  place  was  in  the 
comer  of  these  roads.  His  house  fronted 
north.  Just  as  Cowan  turned  from  the  east 
and  west  road  Into  the  north  and  south  road, 
and  before  his  buggy  bad  passed  the  corner 
clear,  the  deceased's  buggy  and  team  ran  Into 
and  broke  down  his  left  hind  wheeL  The 
collision  threw  deceased's  right  horse  down, 
his  feet  becoming  entangled  In  Cowan's  buggy 
wheel,  so  that  he  could  not  get  up,  and  de- 
ceased's other  horse  got  out  from  under  the 
trace  and  reversed  his  position,  both  buggies 
Immediately  stopping  when  the  crash  occur- 
red. Cowan  Jumped  out  of  his  buggy,  went 
back  a  few  paces  south,  and  saw  and  testified 
to  all  that  occurred  thereafter.  He  said: 
That  Elbert  Jumped  off  of  his  horse,  ran 
around  to  deceased's  buggy,  and,  as  deceased 
was  In  the  act  of  getting  out  of  his  buggy, 
with  one  hand  hold  of  the  buggy  top,  and  the 
other  on  the  dashboard,  or  wheel,  Elbert 
with  the  shotgun  In  both  hands,  struck  de- 
ceased therewith  an  overhand  lick  on  the  cen- 
ter of  his  head,  staggering  deceased  to  his 
knees,  and  then  ran  south.  Deceased  ran, 
following.  The  lick  made  a  ghastly  wound 
on  the  head  of  the  deceased,  cutting  the  skin 
for  some  Inches,  from  which  blood  flowed. 
Both  parties  ran  south  some  30  or  40  steps  as 
fast  as  they  could,  deceased  getting  no  nearer 
than  about  10  st^ps  frcHO  Elbert  That  aft- 
er th^  had  run  this  distance,  and  were  still 
running,  Elbert  wheeled  and  shot  deceased 
in  his  stomach  In  the  left  side,  from  which 
he  instantly  fell,  and  a  few  hours  later  died. 
That  deceased,  in  running,  following  Elbert, 
bad  nothing  In  his  hands,  and  was  saying 
nothing  and  doing  nothing  except  running. 
EUbert  said  nothing  to  deceased  after  he 
strode  blm  In  the  head  with  the  gun.  Mr. 
Cowan  testifled; 

The  next  thing  that  was  done  the  defendant 
came  mnning  up  and  said:    'Let  me  have  that 

gun ;   let's  ^  that  other  white  faced  s of  a 

b "•   (evidently   referring  to  Moore).     That 

appellant  was  on  his  horse  and  rode  up  there. 
TiMt  Elbert  then  went  to  and  got  his  horse, 
and  they  both  rode  back  down  soHth  together. 
"In  going  from  there. deiSendant  passed  where 
the  deceased  was  lying,  and  be  said  to  him: 
'Ob,  yes,  yon  white  beaicfed  ^— *-  of  a  b-~-,  you 
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said  jon  could  whip  all  three  of.  the  Lakes. 
Now,  we  have  got  you  where  we  waot  you.' 
They  then  rode  on  down  the  lane,  going  south." 

Mrs.  Wright  testified  that  she  saw  the  col- 
lision, and  Ibat,  when  Blbert  got  off  his  horse, 
he  said: 

"G d yon,  we  have  got  you  now.    See 

whether  you  can  whip  all  three  of  the  Lakes." 

At  this  time  she  said  Elbert  was  running 
towards  deceased  and  had  the  barrel  of  the 
gun  pointing  towards  deceased.  She  was 
standing  in  the  door  of  her  house,  and  said 
she  then  closed  the  door,  and  did  not  see 
the  parties  again  nntil  after  the  shot  was 
fired,  which  was  soon  afterwards^  Soon 
after  the  shot  was  fired  she  looked  ont  of 
the  window  and  saw  deceased  on  the  ground. 
She  phoned  to  town,  then  proceeded  to  get 
water  and  went  ont  to  deceased's  assistance. 

Appellant  denied  that  he  went  up  to  the 
scene  of  the  killing,  and  denied  saying  wtiat 
Cowan  swore  he  said.  He  claimed  that  he 
stopped  back  in  the  lane  near  the  negro 
house  and  saw  the  race  between  deceased 
and  his  son,  the  collision  with  Cowan's  buggy 
and  all  the  other  occurrences,  including  the 
shooting,  and  there  awaited  Elbert,  and  that, 
when  Elbert  reached  him,  they  went  back 
farther  south,  meeting  the  sheriff,  his  deputy, 
and  Moore,  who  were  some  distance  back 
down  the  lane  walking  north. 

The  Indictment,  in  the  usual  allegations, 
in  the  first  count  charged  that  the  appel- 
lant killed  the  deceased.  In  the  second  count 
he  was  charged  as  an  accomplice  in  the  kill- 
ing. The  second  count  was  abandoned  and 
dismissed,  and  he  was  tried  only  on  the  first. 
The  court  submitted  murder,  manslaughter, 
and  self-defense.  He  also  charged  the  law. 
of  principals,  or  attempted  to  do  so,  and  pro- 
voking the  difl3culty.  The  court's  charge  is 
attacked  by  appellant  on  these  points  on 
many  grounds.  It  is  unnecessary  to  take 
them  up  separately. 

[1,2]  The  statute  Is  (P.  0.  art  74)  "all 
persons  are  principals  who  are  guilty  or  act- 
ing together  in  the  commission  of  an  of- 
fense" ;  and  (article  76)  when  an  offense  is 
actually  committed  by  one,  and  another  is 
present  and,  knowing  the  unlawful  intent, 
aids  by  acts,  or  encourages  by  words  or 
gestures,  the  one  actually  engaged  In  the 
commission  of  the  unlawful  act,  he  is  a  prin- 
cipal,' also  (article  78)  any  person  who  ad- 
vises or  agrees  to  the  commission  of  an  otr 
fense,  and  who  is  present  when  the  same  is 
committed,  la  a  principal  thereto,  whether 
he  aids  or  not  in  the  illegal  act.  These  arti- 
des  of  our  Code  have  been  cmistrned  and 
applied  many  times  by  the  decisions  of  this 
court  Where  the  testimony,  positive  and 
circumstantial,  one  or  both,  in  behalf  of  the 
state,  as  it  does  In  this  case,  sufficiently 
raises  the  questipn  that  an  accused  has  con- 
^ired  with  another  to  kill  a  person,  or, 
knowing  his  unlawful  Intent  to  kill,  aids 
him  by  acta,  or  encourages  him  by  words  or 
gestnrai^  to  kill,  be  may  be  convicted  as  « 


principal,  even  thongjh  he  may  not  at  the 
time  of  the  killing  be  bodily  in  the  immediate 
presence  of  the  actual  slayer.  It  becomes 
the  doty  of  the  trial  court  to  charge  and  ap- 
ply the  law  of  principals  and  properly  sub- 
mit the  issue  to  the  jury  for  a  finding.  In 
the  recent  cases  of  Serrato  v.  State,  74  Tex. 
Or.  R.  413,  171  S.  W.  1144,  Gonzales  v, 
SUte,  74  Tex.  Or.  E.  460,  171  S.  W.  1146, 
and  Dillard  v.  State,  177  8.  W.  104,  and 
others,  we  have  reviewed  and  discussed  many 
of  the  cases  and  charges  on  this  subject,  and 
expressly  sustained  charges  wherein  the  ]ui7 
were  told  onder  what  circumstances  an  ac- 
cused wonld  be  a  principal,  even  though  he 
was  not  bodily  present  when  the  fatal  shot 
was  actually  fired.  We  think  it  altogether 
unnecessary  to  again  diacuss  this  question 
herein  or  review  the  cases. 

The  testimony  rather  forcibly  tends  to 
show  that  appellant  may  have  advised  his 
sou,  Elbert,  to  kill  deceased,  or  agreed  there- 
to, and  that  they  conspired  to  kill  him,  and 
acted  together  in  doing  so,  and  that  by  his 
acts  and  conduct  he  aided  and  encourag- 
ed him  In  the  killing,  and  thereby  became 
and  was  a  principal  in  the  killing.  Wliat 
we  say  herein  is  not  to  be  taken  nor  used 
in  another  trial  that  the  Jury  should  so  find, 
but  merely  that  the  evidence  raises  these 
issues,  and  that  they  should  be  properly  sub- 
mitted to  the  Jury  for  their  finding.  We 
think  the  testimony  of  the  eyewitnesses  to 
the  killing  wonld  show,  if  believed  by  the 
Jury,  that  appellant  was  in  such  proximity 
to  his  son  at  the  time  of  the  killing  as.  In 
contemplation  of  law  and  in  fbct,  to  be  ac- 
tually present  at  the  time,  even  if  his  own 
testimony  itself  would  not  so  place  him.  But, 
as  stated  at>ove,  the  testimony  would  author- 
ise and  require  the  court  to  submit  the  ques- 
tion of  whether  or  not  he  was  a  principal, 
even  if  it-  could  be  claimed  be  was  not  bodily 
present  at  the  exact  time  and  immediate 
place  of  the  killing,  under  the  drcumstances 
of  this  case. 

[S]  It  is  true  article  75,  P.  C,  provides 
tliat  any  one  who  keeps  watch  so  as  to  pre- 
vent the  interruption  of  the  one  committing 
the  offense,  and  article  76  provides  that  any 
one  who  procures  arms  to  assist  In  the  com- 
mission of  an  offense,  is  also  a  principal; 
but,  having  carefully  studied  the  testimony 
herein,  we  are  of  the  cqiinlon  that  It  raises 
neither  of  these  Issues,  and,  as  the  court 
submitted  both  of  them,  and  authorized  the- 
Jury  to  convict  appellant  if  they  believed 
either,  such  charge  is  a  material  and  fatal 
error  to  this  conviction,  and  necessarily  re- 
salts  In  a  reversal. 

The  testimony,  positive  and  drcomstaDtial, 
was  sufficient  to  show  that  apitellant  became- 
angry  and  entertained  malice  against  deceas- 
ed because  deceased  had  struck  him  in  the 
face  with  his  fist,  etc.,  in  the  fight,  that  he 
deliberately  went  to  his  home,  got  his  gun, 
pcoQUred  and  Induoed  his  son  to  return  to- 
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the  scene  of  where  the  fl^it  oecnrred  for 
the  purpose  aud  with  the  Intention  of  wreak- 
ing his  rengeance  on  the  deceased  to  the  ex- 
tent of  killing  him  or  having  hU  sob  do  so, 
and  that  what  was  said  between  him  and  his 
son  when  he  met  hiju  and  their  going  back 
together,  and  what  they  both  and  each  did 
after  again  getting  to  deceased,  and  what 
he  did  and  said  Just  after  his  son  killed  him, 
was  sufficient  to  raise  the  Issue  and  require 
the  submission  of  the  question  to  the  Jury 
of  whether  or  not  he  was  a  principal. 

[4]  It  is  very  doubtful  if  self-deflense  by 
appellant's  son,  Blbert,  was  raised  by  the 
evidence  so  as  to  authorise  or  regnire  the 
court  to  submit  that  question  to  the  lory. 
The  uncontradicted  testimony  shows  that, 
■when  the  sheriff  told  deceased  he  was  under 
arrest,  he  searched  him,  and  found  no  arms 
whatever  upon  him  except  two  pocketknives, 
and  that  he  then  took  possession  of  them 
and  took  them  from  deceased.  This  was 
done  ■!&  the  immediate  presence  of  ap];>el- 
lant'a  son,  Elbert  When  deceased  fled,  it 
Is  evident  that  he  did  so  for  the  sole  purpose 
of  avoiding  being  killed  by  Blbert  or  the 
sheriff.  From  that  time  on  until  he  was 
killed  it  was  not  shown  that  he  attacked 
Elbert  In  any  way  or  with  anything.  The 
utmost  that  he  did  was  because  of  the  un- 
provoked and  brutal  act  of  EUbert  in  strik- 
ing him  in  the  head  with  the  shotgun  as  he 
was  in  the  act  of  getting  out  of  bis  buggy 
And  staggering  him  to  Ills  knees  thereby, 
And  then  running  to  take  after  him.  He  is 
shown  positively  to  have  had  nothing  in  his 
bands  or  about  his  person  with  which  he 
«ould  have  inflicted  death  or  any  serious  in- 
Jury  upon  Elbert,  and  that  be  got  no  nearer 
In  the  chase  than  10  steps  from  tdm,  when 
be  was  shot  and  killed.  So  that,  if  the  ques- 
tion of  self-defense  was  raised  at  all,  it  was 
Elbert's  duty  under  the  law  to  have  resorted 
to  all  other  means  for  preventing  any  in- 
Jury  upon  him  by  deceased  before  he  had  the 
right  to  shoot  and  kill  him,  and  the  evidence 
fails  to  show  that  he  resorted  to  any  other 
means  whatsoever.  P.  C.  art  1107 ;  Kendall 
T.  State,  8  Tex.  App.  568 ;  Freeman  v.  State. 
40  Tex.  Gr.  B.  645,  46  S.  W.  641,  51  S.  W. 
230;  Vinson  v.  SUte,  66  Tex.  Or.  R.  493, 
117  B.  W.  840;  Foster  v.  State.  11  Tex.  App. 
109;  Jordan  ▼.  State,  11  Tex.  App.  450; 
Hnnnlcutt  v.  State,  20  Tex.  App.  645;  and 
many  other  cases  to  the  same  effect. 

[i]  The  evidence  did  not  raise  the  issue 
of  provoking  the  difficulty.  Even  if  self- 
defense  was  raised,  it  was  error  in  the  court 
to  submit  any  question  of  provoking  the  dif- 
ficulty. 

Aiqpellant's  bills  to  the  exclusion  of  cer- 
tain testimony  and  to  the  questions  asked 
by  the  district  attorney  as  presented  by  hla 
bills  show  no  error.  It  is  unnecessary  to. 
state  or  discuss  them. 

For  the  error  of  the  court  in  submitting 


to  the  Jury  tliat  they  might  find  appellant 
guilty  if  he  kept  watch  or  furnished  the  gun 
to  Elbert  with  which  the  killing  was  done, 
and  provoking  the  difficulty,  if  self-defense 
was  raised,  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


CAEBEMi  V.  STATE.     (No.  3973.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

8, 1916.) 

1.  iNniCTMXNT     ARD      INFORMATION      «=>1S0— 

VaLIDIXT— AVEBMENTS   OF   INOIOTUSNT. 

In  determining  the  validity  of  an  indict- 
ment, the  coart  must  necessarily  take  its  alle- 
gations as  true. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  497;  Dec.  Dig. 
<S=»160.1 

2.  FoBQEBY  «=»7(2)  —  Pbosecution— OnraNBB 

— — *  *  A  T?  ftTTTTBR  " 

Pen.  Oide'  1811,  art.  925,  declares  that  one 
who,  without  lawful  authority  and  with  intent 
to  injure  or  defraud,  shall  alter  any  instrument 
in  writing,  in  such  manner  that  the  alteration 
wonld  increase,  diminigh,  discharge,  or  defeat 
any  pecuniary  obligation,  ihall  be  guilty  of 
forgery,  whUe  article  933  declares  that  it  is 
forgery  to  make  a  writing  with  intent  to  de- 
fraud or  injure  by  inscribing  on  the  opposite 
side  of  the  paper  a  signature  appearing  as  an 
IndorBement.  Articles  824,  926,  929,  and  931, 
respectively,  declare  that  he  is  guilty  of  forgery 
who.  without  lawful  authority  and  with  intent 
to  defraud,  shall  make  a  false  instmment  in 
writing,  purporting  to  be  the  act  of  another, 
which  will  affect  pectmiary  liability  or  affect 
property ;  that  the  false  making  or  alteration 
must  be  done  with  intent  to  injure  or  defraud ; 
that  the  term  "another"  includes  the  govern- 
ment or  a  body  corporate  or  person  or  firm  other 
than  the  writer;  and  that  every  species  of  a 
conveyance  or  undertaking  in  writing,  which 
supposes  a  right  in  the  person  purporting  to 
execute  it,  or  to  dispose  ot  or  chainge  the  char- 
acter of  property,  and  which  could  have  such 
^ect  when  genume,  shall  be  deema]  an  instru- 
ment affecting  property.  By  Rev.  St.  1911, 
arts.  2758-2762,  as  weft  as  Act  Iklarch  6t  1911 
(Acts  32d  Leg.  c.  26  [Vernon's  Sayles'  Ann. 
tev.  St.  1914,  arts.  2849a-2849o])  the  county 
superintendent  of  schools  was  empowered  to 
control  and  draw  out  school  funds.  Such  officer 
drew  a  check  on  a  bank  holding  school  funds, 
and  falsely  signed  the  name  of  the  payee.  Held 
that,  the  check  being  an  Instrument  affecting 
pecuniary  liability,  the  false  signing  (rf  the 
name  of  the  payee  constituted  "forgery." 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  fS  10,  11 ;  Dec  Dig.  «=»7(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Another;   Forgery.] 

8.  FoBQEBT  S=>12(4)— Offenses— What  Coh- 

BTITUTES. 

In  such  case,  whether  the  check  was  valid 
or  not  the  county  superintendent  was  guilty  of 
forgery,  as  the  indorsing  of  the  payee's  name 
and  negotiation  of  the  cheek  would  have  affect- 
ed the  payee's  pecuniary  liability. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  SS  38,  40;   Dec.  Dig.  «=5l2(4).r 

4.  FoROEBT  «s»29(3)— Indictmkmt— Vauditt 

— Innuendo. 

An  indictment,  charging  that  accused,  as 
county  saperintcndcnt  of  public  schools,  drew 
a  check  and  forged  the  name  of  the  payee,  is  in- 
soihcient,  in  the  absence  of  an  innuendo  show- 
ing that  in  drawing  such  check  h^  was  acting 
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in  his  official  capacity  aa  coonty  superintend- 
ent of  public  instruction. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  S  79;  Dec.  Dig.  «=»29(3).] 

Appeal  from  District  Court,  Johnson  Goan- 
ty;  O.  L.  Lockett,  Judge. 

W.  J.  Carrell  was  convicted  of  forgery,  and 
be  appeals.    Reversed,  and  cause  dismissed. 

D.  W.  OdeU,  of  Ft  Worth,  and  OdeU,  John- 
son &  Harrell,  of  Cleburne,  for  appellant  C. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J.  Ai^)eUant  was 
convicted  of  forgery,  and  his  punishment  fix- 
ed at  2  years  and  6  months'  oonflnement  in 
the  penitentiary. 

In  view  of  the  dlsiK>8lUon  we  malce  of  the 
case  on  this  appeal,  we  will  not  discuss  nor 
pass  upon  the  matters  of  evidence,  or  attack 
on  the  charge  of  the  court,  as  they  are  nei- 
ther necessary  nor  proper  to  its  disposition. 

The  Indictment  was  in  two  counts,  each 
alleging  a  forgery  of  the  same  instrument 
We  will  copy  such  portions  of  the  second 
count  only,- which  we  deem  proper  or  neces- 
sary in  passing  upon  its  validity.  After 
the  necessary  preliminary  allegations  in  an 
indictment,  this  second  count  avers: 

That,  on  or  about  February  23,  1914,  "one  W. 
J.  Carrell,  who  was  then  and  there  the  duly  and 
legally  elected  and  qualiiied  county  snperin- 
t«adent  of  public  schoc^  in  and  for  Johnson 
county,  Tex.,  without  lawful  anthority  and  with 
intent  to  defraud,  did  then  and  there  willfully 
and  fraudulently  alter  an  instrument  in  writ- 
ing, then  and  there  already  in  existence,  and 
which  had  theretofore  been  made  by  the  said  W. 
J.  Carrell,  county  superintendent  of  public 
schools,  and  which  at  the  time  it  was  so  made 
and  before  it  was  altered  by  the  said  W.  J. 
Carrell  waa  to  the  tenor  as  follows: 

"  'Cleburne,  Texas,  Feb.  23,  1914. 

'"The  National  Bank  of  Cleburne  County 
Depository-  Please  pay  to  E.  M.  Wilson  or 
bearer  $994.00  Nine  hundred  &  ninety  four  & 
no/100  Dollars  out  of  the  S  &  Co  Fund  collected 
for  School  District  No.  Transfers  for  Teaching 
Incidental   expenses.  W.   J.    Carrell 

"  'County  Superintendent  of  Public  Schools' 
—and  the  said  W.  J.  Carrell  did  then  and  there 
alter  the  said  instrument  in  the  manner  follow- 
ing, to  wit:  The  said  W.  J.  Carrell  did  then 
and  there  write  and  indotae  the  name  of  E.  M. 
Wilson  across  the  back  of  said  Instrument  so 
as  ther^y  to  make  said  writing  appear  as  an 
indorsement  of  the  said  instrument  by  the  said 
E.  M._  Wilson,  and  in  such  manner  that  the  said 
false  indorsement  so  made  would,  if  the  same 
were  true,  have  created  a  pecuniary  obligation, 
and  have  transferred  said  instrument,  and  the 
said  instrument  after  the  said  alteration  by  the 
said  W.  J.  Carrell,  as  aforesaid,  thereby  became 
and  then  and  there  was  of  the  tenor  following: 

"  'Cleburne,  Texas  February  23,  1914. 

"'The  National  Bank  of  Cleburne  County 
Depository  Please  pay  to  E.  M.  Wilson  or  bear- 
er $994.00  Nine  hundred  &  ninety  four  &  no/100 
Dollars  out  of  the  S  &  Co.  Fund  collected  for 
School  District  Na  Transfers  for  Teaching  In- 
cidental expenses.  W.  J.  CarreU, 

'"County  Superintendent  of  PidiUc  Schools.' 

"Indorsed  across  the  back  of  it:  '£.  M.  WQ- 
son.' 

"That  the  following  part  of  said  instrument: 
'out  of  the  S  &  Co  Fund  collected  for  School 
District  Na    Transfers  for  Teaching  Incidental 


Expenses,'  meant  out  of  the  state  and  county 
school  fund  apportioited  for  Johnson  coimty, 
Tex.,  for  the  year  A.  D.  1914,  and  that  the  sud 
sum  of  1994.00,  mentioned  in  said  instrument, 
was  to  be  paid  to  the  said  E.  M.  Wilson,  payee 
in  said  check,  oat  of  said  fond  for  transfers." 

Theax  follow  averments,  to  the  effect  tbat 
the  bank  named  meant  said  bank  in  Clebnme, 
Johnson  county,  Tex.,  and  that  said  bank  bad 
been  legally  incorporated  by  virtue  of  the 
laws  of  the  United  States,  and  was  then  en- 
gaged in  the  banking  bnslneas  In  Clebnme, 
and  that  it  had  been  duly  selected  depoeltory 
of  the  public  school  funds  thereof,  and  that 
said  bank  had  accepted  said  office  and  duly 
executed  the  bond  required  by  law,  which 
bond  bad  been  daly  accepted  and  ai^roved — 
"and  which  said  bank  had,  previous  to  said  date 
mentioned  in  said  instrument,  received  from  the 
state  of  Texas  the  public  school  funds  belong- 
ing to  the  public  schools  of  Johnson  county, 
Tex.,  for  the  year  A.  D.  1914." 

The  appellant  attadced  the  validity  of 
this  indictment,  and  eedi  connt  of  It,  on 
every  conceivable  ground  that  experienced 
and  able  attorneys,  it  looks  like,  ooold  think 
of  or  Imagine.  It  la  wholly  unnecessary  to 
specify  all  of  them.  They  all  hinge  around, 
or  are  bottomed  upon,  two  propositions,  in 
substance:  (1)  That  the  said  instrument 
was  Illegal  and  v(^d,  and  th»efore  could 
not  be  the  subject  of  forgery;  (2)  that  there 
was  no  such  office  as  that  of  county  superin- 
tendent of  pnbllc  schools  of  Johnson  county, 
but  that  the  office  was  that  of  snperintend- 
ent  of  public  instruction  of  said  county.  It 
Is  only  these  two  qnestioDS  we  vrlU  dlscass 
and  decide,  as  the  decision  of  these  embraces 
all  others. 

[1, 2]  In  discussing  the  validity  of  any  in- 
dictment, the  court  must  necessarily  take  the 
allegations  as  tru&  list  us  first,  from  the 
statute,  see  what  forgery  is,  and  what  instru- 
ments are  the  subject  of  forgery,  and  how 
they  can  be  forged.    Article  925,  P.  C  Is: 

"He  is  also  guilty  of  forgery  who,  without  law- 
ful authority,  and  with  intent  to  injure  or  de- 
fraud, shall  alter  an  instrument  in  writing,  then 
already  in  existence,  by  whomsoever  made,  in 
such  manner  that  the  alteration  would  (iif  it  ' 
had  been  legally  made)  have  created,  increased, 
diminished,  discharged  or  defeated  any  pecuni- 
ary obligation,  or  would  have  transferred,  or  in 
any  manner  have  affected  any  property  what- 
ever." 

ArUde  933  spedfically  aays : 

"It  is  forgery  to  make,  with  intent  to  defraud 
or  injure,  a  written  instrument,  •  •  •  by 
writing  on  the  opposite  side  of  a  paper  so  as  to 
make  the  signature  appear  as  an  indorsement" 

The  indictment  herein  was  based  specially 
on  these  two  articles  in  connection  with  the 
others  we  now  mentttm.  Article  924,  P. 
0.,  Is: 

"He  is  guil^  of  forgery  who,  without  lawful 
authority,  and  with  Intent  to  injure  or  defraud, 
shall  make  a  false  instrument  m  writing,  pur- 
porting to  be  the  act  of  another,  in  such  man- 
ner that  the  false  instrument  so  made  would 
(if  the  same  were  true)  have  created,  increased, 
diminished,  discharged  or  defeated  any  pecun- 
iary obligation,  or  would  have  transferred,  or  in 
any  manner  have  affected  any  property  what- 
ever." 
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Aitlde  926  ptOTldes  that  the  false  makliig 
or  alteration  mnst  be  done  with  Intent  to 
Injnre  <»■  defraud — 

"and  the  Injtiry  must  be  andi  aa  affecta  one  p»- 
eniiiari]^,  or  in  reladon  to  hia  proi>ert]r." 

The  next  article  defines  an  "Instrament  In 
writing,"  in  the  broadest  and  most  com- 
prehensive sense  which  language  could  do  as: 

"Every  writing  purporting  to  make  known 
or  declu«  the  will  or  intention  of  the  party 
whose  act  it  purports  to  be>  whether  the  same 
b«  of  record  or  under  seal  or  private  signature, 
or  whatever  other  form  it  may  have." 

Article  929,  in  defining  what  Is  meant  by 
the  act  of  "another,"  enumerates  the  United 
States;  this  state;  every  other  state  or 
territory  of  the  United  States;  all  the  sev- 
eral branches  of  the  government  of  either; 
all  public  or  private  bodies,  politic  and  coi^ 
porate ;  all  courts ;  all  officers,  public  or  pri- 
rate.  In  their  official  capacity;  all  partner- 
ships In  professions  or  trades;  and  then 
concludes: 

"And  an  other  persons,  whether  real  or  ficti- 
tious, except  the  person  engaged  in  the  for- 
gery.'' 

The  next  article  says  that  pecuniary  obli- 
gation not  only  means  every  instrument  hav- 
ing money  for  Its  object,  but  every  obliga- 
tion, for  the  breach  of  which  a  civil  action 
for  damages  may  be  lawfully  brought  Then 
the  next  article,  In  further  definition  of 
what  is  meant  by  an  instrament  which  would 
have  transferred  or  in  any  manner  have  af- 
fected property,  says: 

"Every  species  of  conveyance,  or  undertaldng 
in  writing,  which  supposes  a  right  in  the  person 
purporting  to  execute  it,  to  dispose  of  or  change 
the  character  of  property  of  every  (any)  kind, 
and  which  can  have  such  effect  when  genuine. 

It  would  be  difficult,  if  not  impossible,  to 
find  language  more  comprehensive,  and  at  the 
same  time  more  specific,  to  define  forgery 
tiian  is  used  in  our  statute,  and,  if  the  law  be 
properly  enforced,  succeed  in  punishing  the 
forger,  and  thus  protect  the  innocent  and 
unsuspecting  from  his  wiles  in  ills  attempted, 
or  coDSommated,  fraud,  or  injury,  by  his 
forgery.  Tills  was  the  punrase,  object,  and 
hitention  of  the  Legislature  In  the  enact- 
ment and  repeated  re-enactments  of  said 
statute.  It  was  well  and  aptly  said  by  Judge 
Ramsey,  speaking  for  this  court,  in  Forcy  v. 
State,  60  Tex.  Or.  (R.  210.  131  S.  W.  586,  32 
U  R.  A.  (N.  S.)  327: 

"In  these  times,  as  we  know,  but  a  small  per 
cent  of  commercial  transactions  are  carried  on 
and  completed  in  any  other  form  than  by  note, 
bond,  checks,  orders  and  drafts.  While  having 
doe  regard  for  the  safety  of  the  individual  citi- 
len  who  may  be  prosecuted  for  forgery  of  any  of 
the  manifold  inatmments"  which  would  to  any 
way  affect  any  pecuniary  obligation,  or  would 
transfer,  or  in  any  manner  affect  any  property 
wliatever,  "it  is  essential  that  at  least  some  fair 
regard  shall  be  had  to  the  protection  of  the  great 
body  of  oar  peopk  who  are  interested  in  the 
honesty  and  integrity  of  these  instruments." 

Tlie  langnage  of  the  statute  la  so  plain, 
dear  and  nneqalvocal  tt  needs  no  construo- 
Uoo— all  tt  needs  la  a  true  and  onrreet  ai>- 


pllcatlon.  It  ahoold  not,  and  cannot  law- 
foUy,  be  construed  away. 

In  discussing  whether  or  not  said  instm- 
ment  (we  will  herein  call  It  a  "check")  la 
such  as  can  be  forged,  we  will  assume  that 
appellant's  (^dal  name  is  averred  ther^n, 
"County  Superintendent  'of  Public  Instruc- 
tion," or  that  proper  innuendo  or  explanatory 
avennents  are  made  to  the  efTect  tliat  "Coun- 
ty Superintendent  of  Public  Instruction"  was 
meant,  understood,  intended,  etc.,  when  and 
where  "County  Superintendent  of  Public 
SdiObls"  instead  is  used. 

It  is  proper  to  here  state.  In  a  general  way 
at  least,  how  the  available  school  fund  is 
bandied,  and  the  county  superintendent's 
connection  therewith  and  control  over  it. 
The  state  school  board,  on  August  1st  of  each 
year,  apportions  the  state  school  fund  for 
the  succeeding  year  to  the  various  counties, 
based  on  the  scholastic  peculation.  The 
state  superintendent  certifies  this  to  Uie 
county  depoeitarles  (treasurers).  It  Is  un- 
necessary to  detail  how  tliis  fund  is  collected 
and  finally  reaches  the  county  depository,  ex- 
cept to  say  tliat  it  is  paid  to  it  monttily 
through  the  comptroUer'a,  state  auiperintend- 
ent's  and  state  treasurer's  d^artments,  as 
the  taxes  are  collected.  In  addition  to  this 
fund  from  the  state,  the  county  may  get  a 
fund  direct  from  its  school  landis,  Or  interest 
on  the  proceeds  thereof,  and  from  other 
sources  also.  All  of  it,  however,  reaches  the 
county  depository  during  the  year,  and  is 
held  by  It  to  be  transferred.  Or  paid  out,  in 
maintenance  <of  the  county  public  schools; 
and  all  together  It  Is  the  state  and  county 
school  fund.  The  county  superintendent's 
powers,  authority,  and  duties  are  prescribed 
by  statute.  To  sum  them  up  generally,  they, 
are  what  the  name  indicates.  Be  is  in  truth 
superintendent  of  the  county  public  schtfols. 
Said  schools  are  taught,  managed,  controlled, 
operated,  and  maintained  under  his  super- 
intendence. Not  a  dollar  of  the  money  In  the 
depository  can  be  paid  out,  or  transferred 
therefrom,  without  his  action.  Every  dollar 
can  be  paid  out,  or  transferred  therefrom, 
with  bis  proper  action.  The  indictment  avers 
tliat  prior  to  tlie  time  an>ellant  drew  said 
check,  the  depository  had  received  from  tite 
state  said  school  fund  belonging  to  the  pub- 
lic schools  of  said  county  for  1914,  and  that 
the  check  was  drawn  in  favor  of  said  Wilson 
and  to  lie  paid  out  of  said  fund  for  trans- 
fers. Hence  we  will  state  how  said  fund 
can  l>e  transferred.  It  will  be  unnecessary 
to  state  how  the  fund  can  be  otherwise  paid 
out  or  withdrawn. 

Article  2759,  R.  B.,  authorizes  the  county 
superintendent  to  transfer  the  whole  number 
of  children,  when  less  than  20,  from  one 
district  to  another  in  liis  county;  and  the 
next  article  authorises  him  to  transfer  in- 
dividual ctiildren,  without  restricting  the 
number,  from  one  district  to  another  in  his 
County.   And  by  artlde  2761  he  la  authorised 
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to  transfer  children  and  their  proportion  of 
the  fund  to  another  connty.  In  articles  2760, 
2761,  he  is  given  express  authority  to  also 
transfer  the  child's,  or  children's,  proportion 
of  the  school  fund.  This  authority  to  also 
transfer  the  fund,  we  think,  would  neces- 
sarily be  implied.  If  not  expressly  given.  In 
the  case  provided  for  in  article  2769.  It  Is 
true  article  2759  provides  the  transfers  of 
children  should  be  made  before  the  appor- 
tionment Is  made,  and  the  next  articles  pro- 
vide they  shall  not  be  transferred  after 
Augiist  1st,  yet  if  the  children  are  transfer- 
red in  time,  it  does  not  follow  that  the  fund 
may  not  later  be  transferred;  but,  on  the 
contrary,  we  think,  the  fund  may  not  only, 
but  In  fact  should  be,  transferred  later,  If 
not  done  at  the  time  the  cliUd  or  children 
are  transferred.  It  Is  only  In  this  way  that 
the  object.  Intention,  and  purpose  of  the  law 
can  be  carried  'out,  and  the  fund  be  properly 
used  for  the  benefit  of  the  child  or  children 
entitled  thereto.  Again,  article  2762  pro> 
vldes  for  the  consolidation  of  school  districts 
in  two  or  more  counties,  on  the  county  line, 
and  the  transfer  of  all  the  children  and  their 
fund  from  one  county  to  the  other  In  which 
the  principal  school  building  is  situated. 
And  this  article  also  further  provides  that 
all  children  In  one  district  may  be  transfer- 
red to  au<other,  upon  such  terms  as  the  trus- 
tees of  the  respective  districts  agree  upon. 
In  case  this  is  agrreed  upon  by  the  trustees, 
the  county  superintendent  would,  of  course, 
make  the  transfer,  both  of  the  children  and 
the  funds.  And  yet,  again,  the  Thirty-Sec- 
ond Legislature,  by  an  act  approved  March 
6,  1911,  p.  84  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  2849a-2849o)  passed  an  act  which 
was  In  force  in  1014,  providing  for  rural 
high  schools  in  the  connty,  to  be  composed 
of  one  or  more  common  school  districts.  The 
"general  management  and  control"  of  the 
sdiools  were  vested  in  five  connty  school 
trustees  therein  provided  for,  and  they  were 
made  a  body  corporate,  but  they  were  ex- 
pressly required  to  make  the  county  superin- 
tendent* "their  secretary  and  execntlve  of- 
ficer." The  provisions  of  this  act  are  some- 
what general,  bat  they  clearly  contemplate 
and  embrace  the  transfer  of  both  children 
and  their  proportion  of  the  school  fund,  from 
the  common  school  districts  to  the  rural  high 
school  districts.  Otherwise  the  rural  high 
schools  could  not  have  been  carried  on  at 
all.  And  while  the  county  school  trustees, 
as  a  body  corporate,  under  their,  g^ieral 
management  and  control  of  the  schools,  prob- 
ably could,  and  should,  order  transfers  of 
children  and  funds,  yet  It  certainly  was  not 
contemplated  that  they  should  themselves,  in- 
dividually or  collectively,  make  the  specific 
transfer  of  the  children  or  their  funds,  but 
clearly  this  would  be  done  upon  their  order 
by  the  county  superintendent,  their  secretary 
and  executive  officer.  This  would  comport 
with  the  method  of  the  transactton  tof  busi- 


ness by  every  other  corporation.  And  said 
act  clearly  contemplated  that  the  bnslness 
of  said  corporate  body  of  trustees  should  be 
executed  by  their  said  executive  officer  as 
county  superintendent,  and  n'ot  otherwise. 

Thus  we  have  shown  the  many  ways  and 
contingencies  wherein  and  whereby  the  coun- 
ty superintendent  Is  authorized  and  required 
by  law  to  transfer  the  school  fund  of  his 
county  from  one  district  to  another,  and 
from  his  county  to  another  county,  and  he- 
alone  can  do  this.  No  other  person  or  offi- 
cial can.  The  depository  in  this  Instance 
was  a  bank,  and  it  had  already  collected 
and  bad  the  fund  on  hand  on  d^oslt.  We 
know,  as  every  other  person  knows,  that  the 
usual.  If  not  practically  the  exclusive,  way 
to  get  money  on  deposit  tn  a  bank  out  of  It 
Is  by  check.  This  is  the  universal  and  daily 
and  hourly  practice,  and  has  always  been  so. 
Then  every  one  would  expect,  and  have  no 
other  idea,  than  that  when  the  ctonnty  super- 
intendent went  to  transfer  this  fund,  or  any 
part  of  it,  when  it  had  already  been  collected 
and  on  deposit,  he  would  do  so  by  che(&,  as 
in  this  instance,  and  not  otherwise.  And 
doubtless  the  bank  would  have  required  him 
to  have  drawn  a  check,  if  he  bad  attempted 
to  make  the  transfer  otherwise.  We,  there- 
fore, think  it  clear  and  certain  and  hold  that 
the  check  in  this  Instance,  under  onr  forgeiy 
statute  could.  In  no  event,  be  held  void  so 
as  to  prevent  it  from  being  subject  to  forgery. 

[3]  But  suppose  we  are  mistaken  in  hold- 
ing that  the  connty  superintendent  could  le- 
gally have  drawn  said  dieck  under  all  or 
some  of  the  contingencies  mentioned,  and  it 
should  be  conceded  or  held  that  he  had  no 
power  or  authority  to  draw  it,  and  that  It  be 
conceded  or  held,  as  drawn,  the  depository 
had  no  power  or  authority  to  pay  It,  and 
thereby  transfer  the  fund,  then  the  question 
would  be,  Are  the  averments  in  the  indict- 
ment sufficient  under  our  statute  to  charge 
forgery?  We  will  discuss  the  Indictment 
from  that  standpoint  It  avers  that  appel- 
lant drew  said  check,  and  as  he  first  drew 
It  it  was  thus  already  in  existence.  He 
"did  then  and  there  write  and  indorse  the 
name  of  E.  M.  Wilson  across  the  back  of  it 
so  as  thereby  to  make  said  writing  appear 
as  an  Indorsement  of  it  by  the  said  Wilson, 
and  in  such  manner  that  the  said  false  In- 
dorsement so  made  would,  if  the  same  were 
true,  have  created  a  pecuniary  obligation  and 
have  transferred  said  check";  it  also,  of 
course,  being  averred  that  appellant  did  this 
willfully  and  fraudulently  and  without  law- 
ful authority  and  with  Intent  to  defraud. 
There  can  be  no  question  whatever  that  If 
Wilson,  a  real  person,  had,  in  fact,  indorsed 
his  name  on  the  back  of  said  check  and  pro- 
cured the  money  thereon  from  the  Cresson 
Bank,  that  would  have  transferred  the  check 
to  the  Cresson  Bank.  And  It  the  Cresson 
Bank  had  then  presented  said  check  to  the 
Cleburne  Bank,  the  d^ository,  and  that  bank 
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had  refnsed  payment  becaase  appellant  bad 
DO  anthority  to  draw  It,  or  It  had  no  author- 
ity to  pay  It  as  drawn,  then  unquestionably 
Wilson's  Indorsement  on  said  check  would 
have  affected  him  pecanlarlly  and  have  cre- 
ated a  legal  pecuniary  obligation  on  his  part 
for  the  repayment  of  said  amount  to  said 
Cresson  Bank.  And  said  Cresson  Bank,  U 
Wilson  had  refused  or  failed  to  repay  said 
check  to  it,  by  reason  of  his  Indorsement, 
coald,  without  doubt,  have  maintained  a  suit 
against  Wllaon,  and  recovered  a  judgment 
against  him  in  a  dvil  action  for  the  amount 
of  the  check.  All  this  Is  so  evident  and  clear 
and  certain  It  would  be  idle  to  dlscoss  It. 
The  avermeDts  In  the  Indictment  as  drawn, 
so  clearly  and  fully  and  distinctly,  follow  the 
statute,  and  are  In  such  strict  conformity 
therewith,  no  further  Ulustr&tion  or  applica- 
tion is  necessary.  The  indictment,  even  on 
the  theory  that  the  check  waa  drawn  by  ap- 
pellant without  authority  of  law  and  con- 
trary to  law,  and  that  on  th»  same  theory, 
as  drawn,  the  depository  had  no  authority 
in  law  to  pay  it,  and  it  would  have  been 
contrary  to  law  to  have  paid  it,  is  valid  and 
legal,  because  the  forgery  Is  based  entirely 
on  the  forgery  of  WUson's  name  by  appel- 
ant by  indorsement  on  tiie  back  «rf  tt  «tf 
his  name. 

What  we  decide  is  no  new  doctrine,  but  Is 
in  strict  accordance  with  our  statute.  Nei- 
ther Is  it  in  conflict  with  any  of  the  well- 
considered  cases  heretofore  decided  by  this 
court.  We  have  failed  to  find  any  case  exact- 
ly in  point.  It  is  true  many  of  the  cases  lay 
down  the  general  proposition,  in  effect,  that 
when  an  Instrument  is  void  on  its  face,  it  la 
not  the  subject  of  forgery.  They  also  lay 
down  the  correct  proposition  that,  even 
though  void  on  Its  face,  it  Is  subject  to  for- 
gery. If  extrinsic  facts  are  alleged  showing 
that  the  bolder  might  be  enabled,  by  rea- 
son thereof,  to  defraud  another.  In  all  the 
cases  where  this  first  proposition  Is  laid 
down  and  stressed  the  forgery  of  the  in- 
strument Itself  solely  was  under  discussion, 
not  a  forged  Indorsement  of  such  an  instru- 
ment Our  statute  makes  the  Indorsement 
of  an  instrument  forgery  under  the  circum- 
stances therein  mentioned,  r^^rdless  of 
whether  the  Instrument  Itself  is  valid  or 
void.  We  think  It  unnecessary  to  cite  or  dis- 
cuss these  various  cases. 

[4]  This  second  count  of  the  indictment 
pointedly  avers  that  appellant  was  the  duly 
and  legally  elected  and  qualified  "County 
Superintendent  of  Public  Schools,"  and  as 
such  drew  said  check,  eta  That  was  not 
his  official  and  legal  name,  but  "County  Su- 
perintendent of  Public  Instruction"  was.  He 
had  drawn  and  signed  the  check  as  "County 
Superintendent  of  Public  Schools,"  and  pur- 
ported to  act  in  his  official  capacity.  There 
Is  no  Innuendo  or  explanatory  averment 
whatever  to  the  effect  that  in  drawing  and 


signing  said  check  as  "Superintendent  of 
Public  Schools,"  it  was  meant.  Intended,  un- 
derstood, etc.,  that  he  did  so  as  "Superin- 
tendent of  Public  Instruction."  It  is  by  rea- 
son of  the  fact  that  said  check  was  drawn 
and  signed  In  an  official  capacity  on  another 
official  that  It  enabled  the  payee  as  holder  to 
defraud  another.  Hence,  under  the  author- 
ities and  In  reason,  it  was  necessary  and  es- 
sential to  make  the  Innuendo  or  explanatory 
averments  showing  that  it  was  meant,  in- 
tended, understood,  etc.,  to  be  his  official  act, 
and  that  In  using  "Schools"  was  meant,  etc., 
"Instruction,"  and  without  this  the  indict- 
ment is  fatally  defective.  In  17  Enc  of  P. 
ft  P.  p.  240,  it  is  said : 

"An  Indictment  or  information  against  a  pub- 
lic officer  must  contain  averments  as  to  the  offi- 
cial capacity  of  the  defendant,  and  so  charac- 
terize aim  that  it  may  be  seen  tliat  the  offense 
charged  is  one  denounced  by  statute  ♦  •  •  as 
an  offense  committed  by  the  defendant  as  an 
officer,  and  not  as  en  offense  denounced  gen- 
erally"  (citing  in  the  notes  several  decisions). 

See,  also,  Allison  v.  State,  45  Tex.  Cr.  R. 
596,  78  8.  W.  1065;  NalU  v.  Stete,  59  Tex. 
Cr.  B.  484,  129  8.  W.  630,  Ann.  Cas.  1912A, 
1268. 

On  this  ground  alone  will  tliis  case  be 
reversed  and  dismissed. 

We  think  it  unnecessary  to  pass  upon  the 
first  count  It  may  be  sufficient  otherwise 
than  the  same  fatal  defect  we  have  pointed 
out  in  the  second. 

The  judgment  is  reversed,  and  the  cause 
dismissed. 


BUBKHAI/TBR  v.  STATB.     (No.  S941.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  16, 

1916.    Behearing  Denied  April  5,  1916.) 

1.  Cbiuinai,  Law  «=»419,  420(4)— Evidencb— 
Heabsat. 

In  a  trial  for  murder,  where  a  witness  who, 
with  the  ex-sheriff,  had  investigated  the  case, 
who  was  asked  no  questions  in  regard  to  sudi 
matter,  the  statement  of  the  ex-sheriS  that  such 
witness  had  brought  him  a  gun  which  he  had 
found  at  the  bouse  of  another  and  had  said  it 
was  the  gun  that  icilled  deceased,  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  Si  980-983;  Dec.  Dig.  «=» 
419,  420(4).] 

2.  HouioisB  es3260  —  GoRVicnoN  —  SxiFn- 

OIBNOT  OF   EVIDKNGK. 

Evidence  in  a  trial  for  homicide  held  suffi- 
cient to  sustain  a  conviction  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent  Dig.  |S  618-617;    Dec.  Dig.  «=»250.] 

3.  (Criminal  Law  <8i=>770(2),  1173(2)  —  Is- 
81JKS— Commission  op  Offehsb  bt  Anothi» 
— IssTBUcnoRS. 

In  a  trial  for  murder,  where  the  defend- 
ant's testimony  placed  another  in  the  neighbor- 
hood of  the  frilling,  who  had  had  several  fights 
with 'the  deceased  and  showed  his  ill  will  to- 
ward the  deceased,  the  refusal  of  defendant's 
specifically  requested  charge  that  if  the  jury  be- 
lieved from  the  evidence,  or  if  they  had  a  rea- 
sonable doubt  whether  such  other  person  or  de- 
fendant killed  deceased,  or  if  the  circumstances 
did  not  exclude  the  idea  that  such  other  person 
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killed  deceased,  the;  sbonld  find  defenda&t  not 
guilty,  -was  revenible  error;  notwithstandinir 
the  negative  presentation  of  sucli  issue  by  a 
charge  that  .the  circumstances  taken  together 
most  be  of  a  conclusive  nature  tending  to  pro- 
duce a  reasonable  and  moral  certainty  that  the 
"accused  and  no  other  person"  oommitted  the 
offense  charged,  and  that  if  there  was  a  reason- 
able doubt  as  to  whether  defendant  was  present 
when  deceased  was  shot  they  would  give  him 
the  i)enefit  of  the  doubt  and  acquit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  1800,  3165;  Dec.  Dig.  «=> 
770(?),  1173(2).] 

4.  Criminal   Law   9=>775(2)— HoiaoiDi)— In- 

STRCCTIONS — AXIBI. 

In  a  trial  for  homicide,  where  defendant  ad- 
mitted that  he  was  within  260  yards  of  the  scene 
of  tlie  homicide  at  the  time  <A  its  oommissioiu 
the  issue  of  an  alibi  should  be  fully  presented 
by  the  charge  and  made  applicable  to  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1833;   Dec,  Dig.  «=»775(2j.] 

5.  CaiiaHAi,  Law  i8=»407(2),  448(12)— Ashis- 

alON   OF   EVIDEKCK  —   CONVKBaATIONB   WITH 

Dkkenuani. 

It  is  permissible  for  the  state  to  introduce 
conversations  with  the  defendant  while  not  un- 
der arrest  relative  to  the  crime  for  which  he  is 
on  trial  and  prove  statements  made  to  him  call- 
ing for  a  denial,  and  that  he  made  no  denial  or 
made  a  qualified  admission,  but  witnesses  should 
not  be  permitted  to  testify  that  "they  told  ap- 
pellant a  great  many  things  damaging  to  him," 
etc. 

[Eld.  Note;— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  899,  900,  902,  949,  968,  970, 
971;   Dec.  Dig.  «8=>40f(^,  448(12).] 

Appeal  from  District  Court,  Nacogdodies 
County;   h.  D.  Oulnn,  Judge. 

John  Burkbalter  was  convicted  of  murder, 
and  he  appeals.    Beversed  and  remanded. 

Woods  &  King,  of  Houst(Ki,  and  King  & 
Seale,  of  Nacogdoches,  for  appellant  Bee- 
man  Strong,  of  Nacogdoches,  and  C.  C.  Mc- 
Donald, Asst  Atty.  Qea^  for  the  State; 

HARPER,  J.  Appellant  was  convicted  of 
the  murder  of  TelUe  Manning,  and  his  pun- 
ishment assessed  at  ten  years'  confinement  In 
the  state  penitentiary. 

There  Is  in  the  record  some  25  bills  of  ex- 
ception. We  have  read  and  considered  each 
of  them,  but  as  the  case  will  be  reversed,  we 
do  not  deem  it  necessary  to  discuss  those 
that.  In  our  opinion,  present  no  error. 

On  the  trial  of  the  case  the  state  called 
Miss  Oda  Grace  as  a  witness,  and  she  testi- 
fied that  on  Sunday  preceding  the  homicide 
she  had  heard  appellant  say  that  if  deceased 
ever  crossed  his  path  he  (appellant)  would 
kill  him.  On  cross-examination  by  defend- 
ant she  testified  she  was  a  sister  of  Porter 
Grace;  that  her  brother,  Porter  Grace,  and 
deceased,  TelUe  Manning,  had  had  three  or 
four  fights,  and  they  were  mad  at  each  other, 
and  did  not  like  each  other  at  all.  She-  fur- 
ther testified: 

"It  may  be  that  there  at  appellant's  house  on 
the  Sunday  before  Manning  was  killed,  and  at 
the  time  he  said,  if  he  ever  crossed  him  he  would 
kill  him,  that  I  made  the  remark  that  we  were 
afraid  of  Manning,  deceased,  and  if  my  father 


had  let  Porter  alone  one  day  down  in  the  tiot- 
tom,  he  would  have  killed  Manning." 

She  further  testified  that  shortly  after 
Mhnnlng  was  killed  some  offloers  came  to 
her  brother's  and  looked  at  a  gun  there,  and 
they  were  about  to  lay  this  killing  off  on  Por- 
ter Grace,  her  brother,  because  he  bad  had 
several  fights  with  Manning,  and  she  then 
told  them  what  appellant  had  said  aboot  kill- 
ing Manning  If  he  ever  crossed  bis  path. 

[1]  The  defendant  Introduced  H.  C.  Rich, 
who  was  sheriff  of  Nacogdodies  county  at 
the  time  Manning  was  killed,  as  a  witness, 
and  Mr.  Rich  testified  that  he  and  Mr. 
Spradley,  who  Is  now  sheriff  of  that  county, 
were  investigating  the  killing  of  Manning; 
that  he  (Rldi)  was  at  the  home  of  ajvellant 
and  examined  a  gun  at  appellant's  resldenoe, 
and  in  his  (pinion  the  gtm  bad  not  been  fired 
for  some  tlm&  He  furthermore  says  that 
Mr.  Spradley  brought  him  a  gun  that  he 
(Spradley)  had  obtained  at  the  residence  ot 
Porter  Grace,  and  said,  "This  Is  the  gnn  that 
killed  Tellie  Manning."  It  Is  further  diown 
that  Por;ter  Grace  lived  at  Waterman,  and 
worked  in  a  planing  mill  at  that  plaee ;  that 
deceased  had  gone  to  Waterman  the  morning 
of  the  killing,  and  when  killed  was  return- 
ing home  fr<mi  Waterman,  and  in  about  a 
mile  of  that  town.  Miss  Grace  testifies  that 
her  brother,  Porter,  was  at  Waterman  that 
day,  so  she  had  been  Informed  by  her  broth- 
er. Porter  Grace  was  not  called  as  a  wit- 
ness either  by  the  state  or  defendant  No 
witness  testifies  as  to  the  whereabouts  of 
Porter  Grace  at  the  time  of  the  killing.  The 
defendant's  testimony  had  placed  him  In  this 
neighl)orhood,  in  less  than  a  mile  of  the  scene 
of  the  killing ;  that  he  and  deceased  had  had 
several  fights  some  time  prior  to  the  homi- 
cide, and  just  before  deceased  was  sent  to 
the  epileptic  asylum  at  Abilene — he  having 
Just  returned  from  that  place  cm  Sunday  be- 
fore he  was  killed  on  Tuesday — that  a  gun 
was  obtained  at  the  home  of  Porter  Grace, 
which  Mr.  Spradley  said  in  his  opinion  was 
the  gun  used  in  killing  Tellie  Manning.  As 
Mr.  Spradley  was  a  witness  In  the  case,  and 
no  question  asked  him  in  regard  to  the  mat- 
ter, the  testimony  of  ex-sheriff  Rule  as  to 
what  Mir.  Spradley  said  was  inadmissible, 
and  an  objection  to  it  should  have  been  sus- 
tained. 

[2]  No  one  saw  the  shots  fired  that  killed 
Manning.  The  case  against  appellant  was 
one  depending  on  circumstantial  evidence, 
and  we  will  say  here  that  we  do  not  think 
the  contention  of  appellant  that  It  Is  In- 
sufllcient  to  sustain  a  conviction  should  be 
sustained.  We  would  not  reverse  the  case 
on  that  ground,  but  we  are  of  the  opinion 
that  when  the  evidence  of  Rev.  Mr.  Martin 
and  Mrs.  Jones  is  considered,  together  with 
the  other  facts  and  circumstances  in  the  case, 
the  evidence  would  support  the  verdict  of 
the  Jury.  But  the  fact  it  would  do  so  does 
not  alter  the  rule  that  the  case  must  be  re- 
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Tereed  If  tbe  court  did  not  sabmlt  all  the  ia- 
gaes  made  by  the  testimony. 

II]  The  appellant,  wben  tbe  oourt'a  cbarge 
was  presented  to  him,  excepted  to  tbe 
charge: 

"Becanoe  the  court  nowhere  inBtructa  tbe  jury 
in  his  main  charge  that  U  they  believe  from  the 
«Tid«nce  or  if  they,  have  a  reasonable  doubt 
therefrom  that  Porter  Grace  or  Eameet  Burk- 
halter  klUed  deceased  or  if  tiie  circumstancea 
do  not  exclude  the  idea  that  Porter  Grace  or 
Earnest  Burkhalter  killed  deceased,  then  they 
will  find  the  defendant  not  guilty,  and  defend- 
ant now  reqneats  that  the  court  five  to  the  jnry 
liig  special  charge  No.  3,  inbmitting  aaid  ia«ie. 

In  bis  special  charge  No.  S  he  spedflcally 
requested  tbe  court  to  submit  that  issue, 
which  charge  was  by  the  court  refused.  So 
if  the  Issue  was  raised  by  tbe  evidence  that 
Porter  Grace  may  have  kUled  the  deceased', 
tbe  failure  of  the  court  to  submit  It  is  raised 
in  a  way  that  we  must  and  should  consider 
It  Tbe  court  in  bis  cbarge,  in  submitting 
the  law  governing  a  case  depending  on  dr- 
comstantial  evidence,  instructed  tbe  Jury 
that: 

The  circumatances,  taken  together,  must  be 
of  a  conclusive  nature,  tending  on  the  whole  to 
a  satisfactory  conclusion  and  producing,  in  ef- 
fect, a  reasonable  and  moral  certainty  that  the 
accused  and  no  other  person  committed  the  of- 
fense charged." 

He  also  Instructed  tbe  Jury: 

"If  yon  have  a  reasonable  doubt  as  to  whether 
w  not  the  defendant,  John  Burkhalter,  was 
present  at  the  time  and  place  that  Tellie  Man- 
ning was  shot,  if  he  was  shot,  you  will  give  the 
defendant  the  benefit  of  such  doubt  and  ac- 
qolt  him." 

And  then  gave  the  law  governing  the  pre- 
somptlon  of  innocence  and  reasonable  doubt. 

And  if  this  was  an  original  proposition, 
the  writer  would  be  inclined  to  the  opinion 
that  the  Jniy  could  not  be  misled  as  to  the 
law  governing  the  case  when  thus  Instructed ; 
trat  It  appears  that  this  indentical  question 
has  been  before  this  court,  and  it  was  held 
such  error  as  to  require  a  reversal  of  the 
case,  to  fall  to  charge  the  Jury  that  if  they 
believe  from  the  evidence  that  Porter  Grace 
may  have  shot  and  killed  the  deceased,  or  if 
they  bad  a  reasonable  doubt  about  the  mat- 
tn*,  to  acquit  appellant  In  tbe  case  of 
Wheeler  ▼.  State,  66  Tex.  Cr.  B.  847,  121  8. 
W.  ler.  In  discussing  the  Identical  question 
here  presented,  the  court  said : 

"^le  diarge  upon  alibi  and  that  upon  circum- 
stantial evidence  negatively,  perhaps,  presents 
tbe  issnesL  It  has  been,  as  before  stated,  the 
nniveml  rule  in  Texas  to  hold  that  wherever 
a  defensive  matter  is  set  up,  and  supported  by 
facts,  the  accused  is  entitled  to  an  affirmative 
charge  on  that  defensive  matter.  Tbe  law  is 
not  aatiafied  with  a  negative  presentation,  and 
it  has  been  held  directly  that  where  there  is  evi- 
dence that  another,  or  others,  may  have  commit- 
ted the  crime,  and  not  tbe  accused,  the  court 
must  lobmit  this  issue  to  the  jury.  Kirby  v. 
Bute,  49  Tex.  C5r.  B.  617, 93  S.  W.  1030.  For  a 
disenssion  of  the  matter  generally,  see  Harrison 
V.  State,  47  Tex.  Cr.  B.  393,  88  S.  W.  609; 
•lao  Hart  t.  State,  15  Tex.  App.  204,  49  Am. 
Sep.  188;  Mclntnrf  v.  State,  20  Tex.  App. 
aSS;  Leonard  v.  Washington  Territory,  2 
Wash.  T.  396k  7  Paa  878;  Kunde  t.  State.  22 


Tex.  App.  97.  8  &  W.  825;  CbfTelt  ▼.  State, 
19  Tex,  App.  436;  Murphy  v.  State.  36  Tex. 
Cr.  B.  24,  85S.  W.  174;  Sawyers  v.  State,  16 
Lea  {Tarn.)  694." 

The  state  insists  that  in  the  case  of 
Brown  v.  State,  74  Tex.  Or.  E.  356,  169  S. 
W.  437,  this  court  to  some  extent  modified 
tbe  rule  as  announced  in  tbe  Wbeeler  Case, 
supra,  but  from  a  reading  of  that  case  we 
do  not  think  It  will  bear  any  such  construc- 
tion. In  the  Brown  Case  it  was  pointed  out 
that  the  testimony  did  not  place  the  other 
Brown  in  such  proximity  to  the  place  where 
the  offense  was  committed  that  he  could  have 
committed  the  offense,  and  for  that  reason 
no  cbarge  presenting  that  issue  was  required. 
We  cannot  so  bold  in  this  case.  The  evi- 
dence and  all  the  evidence  places  Porter 
Grace  in  such  proximity  to  tbe  place  where 
the  offense  was  committed  that  he  could 
have  committed  the  oftense.  In  the  Brown 
Case  'the  state,  wben  tbe  defendant  sought 
to  raise  the  issue  that  the  other  Brown  might 
have  committed  the  offense.  Introduced  evi- 
dence as  to  the  location  of  the  other  Brown 
and  placed  him  in  Comanche  oounty,  a  long 
ways  from  the  scene  of  pie  homicide  in 
Brown  county.  In  this  case  when  the  de- 
fendant sought  to  raise  the  issue  that 
Porter  Grace  may  have  committed  the  of- 
fense, and  by  bis  testimony  placed  him  in 
at  least  a  mile  of  the  scene  of  the  homicide, 
the  state  made  no  effort  to  account  for  the 
whereabouts  of  Grace  at  tbe  time  of  the 
homicide. 

It  seems  to  have  become  a  settled  rate  of 
law  in  this  state,  that  when  the  testimony 
of  a  defendant,  in  addition  to  his  plea  of  not 
guilty,  introduces  evidence  setting  up  a  dis- 
tinct defense,  that  Btt<di  defense  must  be 
affirmatively  presented  in  the  cbarge  of  the 
court,  and  a  negative  presentation  of  such 
an  issue  is  insufficient.  Davis  v.  State,  63 
Tex.  Cr.  B.  486,  141  S.  W.  43 ;  Holt  v.  State 
57  Tex.  Or.  B.  434,  125  S.  W.  48;  Coleman 
V.  State,  54  Tex.  Cr.  B.  396,  112  S.  W.  1072. 

[4]  Tbe  cbarge  on  alibi  is  criticised  by 
appellant,  and  a  special  cbarge  requested  on 
that  issue.  In  a  case  like  this,  one  where  the 
defendant  admits  that  he  was  in  250  yards 
of  the  scene  of  the  homicide  at  the  time  of 
the  commission  thereof,  it  woold  be  better  to 
more  fully  present  that  issue  and  on  another 
trial  make  it  applicable  to  tbe  evidence  ad- 
duced on  the  trial. 

[S]  While  It  is  always  perminible  for  tbe 
state  to  introduce  conversations  had  with  the 
defendant,  while  not  under  arrest,  relative 
to  tbe  crime  he  is  on  trial  for  having  com- 
mitted, and  prove  stetemento  made  to  him 
calling  for  a  denial,  and  that  be  made  no 
denial,  or  made  a  qualified  admission,  yet 
witnesses  should  not  be  permitted  to  testify 
"they  told  appellant  a  great  many  things 
damaging  to  him,"  etc.  Tbe  court  endeav- 
ored to  keep  such  expressions  out,  and  ad- 
mit only  legitimate  testimony  along  this  line, 
bat  we  call  attention  to  this  matter  so  tiiat 
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on  another  trial  cracb  expressions  as  tbat 
above  will  not  be  allowed  to  creep  into  the 
record. 

As  before  said,  we  have  read  each  bill  of 
exception  in  the  record,  but  do  not  deem  it 
necessary  to  discuss  any  of  the  others.  Some 
of  the  matters  complained  of  will  not  occur 
on  another  trial,  and  the  others  present  no 
reversible  orror. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


TAYLOR  v.  STATE.  (No.  4002.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
22,  1916.) 

1.  Criminal  I^aw  ®=»595(9)— CownNtTANCH— 
Absent  Witnesses. 

Where  defendant's  wife  would  have  testified 
that  on  the  day  of  the  alleged  oSeose  he  and 
she  spent  the  day  at  the  home  of  another,  and 
defendant  denied  the  commission  of  the  offense, 
a  continuance  to  procure  the  testimony' of  his 
wife,  who  was  ill  with  typhoid  fever,  was  im- 
properly denied ;  It  appearing  that  defendant's 
alleged  hosts  testified  tbat  defendant  spent  a 
different  Sunday  with  them  than  the  one  claimed. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1323 ;   Dec  Dig.  «=»595(»).] 

2.  WriNKasEs  9=»318  —  Cobbobosatioh  —  Ad- 

UISSIBILITT. 

Where  accused  claimed  that  on  the  day  of 
the  offense  he  was  not  at  home,  and  a  witness 
testified  tbat  on  such  day,  while  on  his  way  to 
visit  a  neighbor,  he  saw  and  conversed  with 
accused,  the  state  is  not,  the  witness  not  having 
been  Impeached,  entitled  to  introduce  evidence 
showing  that  the  witness  did  on  the  day  mention- 
ed visit  the  person  claimed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1084-1086;  DecTDig.  «=3318.] 

S.  Criuinai.  Law  «=»440— Svidkrcb— Aduib- 

SIBILITY. 

Where  in  a  rape  case  the  parents  of  prose- 
eutrix  testified  she  was  bom  one  year  after  their 
marriage,  the  record  of  the  marriage  license, 
being  properly  proven,  is  admissible  to  establish 
the  date  of  the  marriage,  and  show  the  age  of 
tbe  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1026 ;  Dec.  Dig.  «=>440.] 

Appeal  from  District  Court,  Guadalupe 
County;   M.  Kennon,  Judge. 

Gus  Taylor  was  convicted  of  rape,  and  he 
appeals.    Reversed  and  remanded. 

Greenwood  &  Short,  of  Seguin,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
rape,  aud  his  punishment  assessed  at  five 
years'  confinement  la  the  state  penitentiary. 

[1]  Tbe  most  serious  question  In  tbe  case 
is  presented  on  the  application  for  a  continu- 
ance. That  diligence  was  used  is  unquestion- 
ed. Tbe  subpoena  bad  been  duly  Issued  and 
served,  and  the  affidavit  of  one  doctor  and 
the  certificate  of  another  are  attached  to  the 
application,  certifying  that  appellant's  wife 
had  been  sick  with  typhoid  fever  and  was 
nnable  to  attend  court  Tbe  date  of  tbe  al- 
leged offense  is  fixed  as  tbe  third  Sunday 


In  May,  1915.  Appellant  on  this:  trial  swears 
that  on  this  day  he  was  not  at  home,  and 
tbat  be  and  bis  wife  spent  that  day  at  tbe 
home  of  Henry  NeaL  If  be  was  at  tbe  Neal 
place  on  that  day,  it  would  disprove  tbe  case 
as  made  by  tbe  state's  witness  Bertha  Du- 
hart  In  tbe  application  for  a  continuance 
be  swears  tbat  his  wife  would  also  testify 
that  they  spent  that  Sunday  at  Henry  Neal's. 
Henry  Neal  and  bis  wife  swear  that  they 
did  not  do  so,  but  that  it  was  the  first  Sun- 
day in  May  that  appellant  and  bis  wife 
spent  with  them.  He  also  swears  in  the  ap- 
plication for  a  continuance  tbat  his  wife  will 
testify  she  was  with  bUn  each  Sunday  in 
May,  1915.  It  is  thus  seen  there  is  a  direct 
conflict  in  this  testimony,  and.  If  bis  wife 
had  been  present,  she  would  have  supiwrted 
bis  testimony. 

Jarvls  Dale,  upon  whose  place  appellant 
lived  (as  did  tbe  prosecuting  witness),  Jim 
Jones,  a  deputy  sheriff,  J.  W.  Jones,  J.  A; 
Lynch,  R.  Imhoff,  and  J.  G.  WhitB  all  tes- 
tify that  they  knew  appellant,  and  that  bis 
reputation  as  a  peaceable,  law-abiding  citi- 
zen is  good.  The  prosecuting  witness  swears 
positively  to  the  act  of  intercourse.  Appel- 
lant Just  as  vehemently  denies  it  No  other 
witness  can  or  does  testify  to  that  fact  Un- 
der such  circumstances  we  think  appellant 
was  entitled  to  have  his  wife's  testimony  on 
this  contested  issue,  and  the  court  errcNl  In 
not  granting  a  new  trial,  when  the  material- 
ity of  tbe  wife's  testimony  became  so  mani- 
fest. 

[2J  Again,  Henderson  Dubart,  the  father 
of  the  girl,  testified  that  he  passed  the  place 
appellant  was  living  mi  the  third  Sunday 
In  May,  and  talked  with  appellant  Appel- 
lant denies  that  he  saw  Henderson  Dubart 
on  that  day,  and  In  this  be  would  be  support- 
ed by  his  wife.  There  was  no  impeachment 
of  either  of  these  witnesses,  but  testimony 
was  admitted  supporting  the  state's  witness. 
Henderson  Dubart  said  when  he  passed  ap- 
pellant's house  and  talked  with  blm  be  went 
and  spent  the  day  with  Nannie  McKnight 
After  appellant  testified  denying  seeing 
state's  witness  and  talking  with  him  that 
day,  the  state  was  permitted  to  call  Nannie 
McKnight  and  prove  by  ber  that  Henderson 
Dubart  and  his  wife  did  spend  tbe  third 
Sunday  In  May  with  ber.  She  knew  noth- 
ing as  to  the  facts,  but  was  called  to  prove 
th-j  fact  as  tending  to  support  Henderson 
Duhart's  testimony.  This  suiiportlng  tes- 
timony should  not  have  been  admitted. 

[3]  Under  the  record  In  this  case  the  mar- 
riage license.  If  properly  proven  up,  is  ad- 
missible, as  Henderson  Dubart  and  his  wife 
fixed  the  age  of  tiie  girl  by  tbe  fact  tbat  she 
was  born  one  year  from  the  date  of  their 
marriage.  Then  any  proper  evidence  show- 
ing the  date  of  tbe  marriage  would  be  ad- 
missible as  affecting  the  age  of  the  girL 
However,    the    record    should    be   properly 
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jHroven  iqt  before  being  Introdnoed  In  evl- 
doice. 

Ike  otber  bills  In  oar  opinion  present  no 
error. 

The  Jadgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent. 


CANTKELL  v.  STATR    (No.  3988.) 

(Coort  of  Criminal  Appeals  <st  Texas.     March 
22,  1916.) 

CimaitAi:.  Law  «=>1095,  1102— STATmcEirt  ov 
Facts— Bnxa  of  EIscsption- Tna  job  Fh.- 

INO. 

Where  appellant  from  a  conviction  of  mis- 
demeanor did  not  file  his  statement  of  facta 
nntil  85  days  after  adjoarnment  of  the  county 
court  for  the  term  at  which  he  was  convicted, 
and  the  bills  of  exception  did  not  show  when 
tbey  were  filed,  bnt  merely  that  they  were  ap- 
proved by  the  jadge  within  the  time  by  law  in 
which  they  conld  have  been  legally  filed,  the 
state's  motion  to  strike  the  statement  and  bills 
most  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  i  2847;  Dec.  Dig.  •s»10e6, 
1102.] 

Appeal  from  Bell  County  Court;  W.  S. 
Shlpp,  Judge. 

Cotton  Cantrell  was  convicted  of  misde- 
meanor, and  be  appeals.  On  motion  to  strike 
the  statement  of  facts  and  bills  of  exception 
from  tbe  transcript    Motion  sustained. 

C  Ob  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

HARPBR,  J.  This  is  a  misdemeanor  «»- 
Tlctlon.  The  term  of  court  at  which  appel- 
lant was  convicted  adjourned  November  30, 
1915.  The  statement  of  facts  contained  in 
the  record  was  not  approved  until  January 
Sd,  and,  after  being  approved  on  that  date, 
was  not  filed  until  February  13,  1916 — 8<Hne 
85  days  after  the  adjournment  of  county 
court  for  the  term.  The  bills  of  exception 
contained  In  the  record  do  not  show  when 
filed  with  the  clerk  of  the  county  .court,  but 
the  date  of  approval  by  the  Judge  shows 
they  were  approved  within  the  time  allowed 
by  law  in  which  they  could  be  legally  filed. 
Therefore  the  moticm  of  the  Assistant  Attor- 
ney General  to  strike  the  statement  of  facts 
and  bills  of  exception  from  the  transcript 
must  be  sustained.  De  Friend  v.  State,  153 
8.  W.  881;   Durham  v.  State,  165  S.  W.  222. 

The  Judgment  is  afiirmed. 

DAVIDSON,  J.,  absent. 


LEONABO  T.  STATE.    (Na  4000.) 
(Court  of  Crlsdnal  Appeals  of  Texas.    Man^ 

22,  1916.) 
Ohhinai,  Law  ^3916(2)— Naw  TUAir-Evi- 

DKNCB— SUFnOnSN  CT. 

Where,  after  conviction  on  unsatisfactory 
tridence  for  theft  of  a  hog,  the  accused  attach- 
ed to  his  motion  for  new  trial  affidavits  of  three 


persons  that  they  had,  subsequent  to  the  trial, 
seen  the  hog  allied  to  liave  l)een  Idlled  and  tak- 
en by  accused  in  the  river  bottom,  where  it  was 
allowed  to  run,  refusal  .of  new  trial  was  error. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2324-2327;    Dec.  Dig.  «=» 

Appeal  from  District  Ckwrt,  Angelina 
County;    It.  D.  Oulnn,  Judge. 

Loss  Leonard  was  convicted  of  theft  of  a 
hog,  and  from  an  order  denying  new  trial, 
he  appeals.    Reversed  and  remanded. 

L  D.  Fairchlld,  of  Lnfkln,  and  W.  J.  Town- 
send,  Jr.,  of  Jacks(»vllle,  for  appellant  C. 
C.  MAtonald,  Asst  Atty.  Gen.,  for  the  State. 

HABPEB,  J.  Appellant  was  coovicted  of 
theft  of  a  hog,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  state  peni- 
tentiary. 

The  state's  case,  as  testified  to  by  its  wit- 
nesses, is  that  J.  Bl  Lee  owned  some  hogs 
that  run  at  large  in  the  Neches  river  bottom, 
one  of  the  hogs  being  a  black-listed  sow,  the 
list  consisting  of  a  white  strefik  covering  its 
left  hind  foot  and  extending  up  over  the 
thigh  and  to  near  the  center  of  the  bac^  He 
says  his  hogs  were  marked  over  square  and 
two  nnderblts  in  right  ear,  and  a  crop  and 
nnderblt  in  the  left  ear.  Mr.  Lee  says  he 
had  seen  this  hog  in  the  bottom  frequently 
prior  to  the  alleged  theft,  but  had  been  un- 
able to  find  her  since  that  time.  Allen  Ash- 
worth  testified  that  he,  appellant,  and  Bert 
Lester  went  hog  hunting,  appellant  claiming 
to  own  hogs  in  the  bottom ;  that  they  looked 
at  several  droves  of  bogs,  finally  coming  to 
the  drove  in  which  was  the  sow  that  was 
killed,  Ashworth  shooting  the  hog  at  the  re- 
quest of  appellant  The  hog  was  cleaned, 
its  head  cut  off,  and  when  appellant  cut  the 
head  off  Ashworth  says  he  told  appellant  "it 
was  .a  penitentiary  offense  to  cut  the  hog's 
head  off  after  sundown  in  the  woods";  that 
this  was  his  understanding  of  the  law.  Ap- 
pellant replied,  "If  there  is  ever  g<^g  to  be 
any  question  alwut  it,  I  had  just  better  cut 
the  ears  off  to  show  it  is  my  bog,"  and  ap- 
pellant did  cut  the  ears  off  and  put  them  in 
his  pocket  Ashworth  says  the  sow  they 
killed  was  a  black  sow  vrith  one  white  foot, 
the  white  extending  up  over  her  thigh ;  that 
he  did  not  notice  the  mark.  This  is  the  proof 
relied  on  to  show  tliat  the  hog  Irilled  was  the 
hog  of  J.  B.  Lee. 

Appellant  introduced  testimony  that  he 
owned  a  number  of  hogs  that  also  ran  in  the 
bottom,  and  that  he  owned  one  "listed"  virtu- 
ally the  same  as  the  hog  testified  to  by  J.  E. 
Lee;  that  bis  hogs  were  marked  crop  and 
split  in  right  ear  and  two  underfoits  in  left. 
Bert  Lester  testified  that  the  hog  killed  was 
in  the  mark  of  appellant,  and  not  in  the  mark 
of  Lee.  l%e  ears  that  appellant  claimed  he 
cut  off  the  hog  killed  were  introduced  in  evi- 
dence, and  Mr.  Lee  testified,  "If  these  ears 
came  off  the  hog  kUled  by  defendant  it  was 
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not  my  hog;"  that  the  mark  was  not  his 
mark.  And  It  seems  to  be  proven  beyond 
question  that  the  ears  Introduced  In  evidence 
were  in  appellant's  mark,  and  it  is  also 
shown  beyond  question  that  appellant  owned 
hogs  that  ran  in  the  bottom.  To  say  the  least 
of  it,  the  evidence  is  very  unsatisfactory  to 
show  that  the  hog  killed  was  the  hog  of  Mr. 
Lee,  from  whom  it  is  alleged  the  hog  killed 
was  stolen.  All  the  evidence  on  this  point  is 
that  Ashworth  says  they  killed  a  black  sow 
wtth  some  white  spots,  the  white  extending 
up  on  the  side.  Lee  says. he  lost  a  sow  about 
this  time  of  this  general  description,  and  he 
had  not  been  able  to  find  It  since  thaf  time, 
and  that  his  hog  was  in  a  certain  mark ;  no 
witness  testifying  that  the  hog  killed  was  in 
that  mark.  On  the  contrary,  Bert  Lester, 
who  was  present  when  the  sow  was  killed, 
says  the  hog  was  not  in  Lee's  mark,  but  In 
appellant's  mark,  and  appellant  so  testifies. 
In  addition  to  this,  all  the  witnesses  say  ap- 
pellant cut  the  ears  off  under  the  circum- 
stances hereinbefore  recited,  and  these  ears, 
according  to  his  testimony,  are  produced  in 
court,  and  Mr.  Lee  says.  If  these  are  the  ears 
cut  off  the  hog  killed.  It  is  not  his  hog.  With 
the  evidence  in  this  unsatisfactory  oonditlon 
as  to  the  ownership  of  Lee  of  the  hog  killed, 
to  the  motion  for  a  new  trial  appellant  at- 
taches the  affidavit  of  W.  H.  Crager,  V.  1. 
Stringer,  and  Artie  Orager,  who  swear  that 
since  the  trial  and  c(»ivlction  of  appellant 
they  went  to  the  Neches  river  bottom  to 
search  for  the  hog  of  Mr.  Lee,  and  that  some 
two  miles  below  the  accustomed  range  they 
found  the  hog  of  Mr.  Lee  alive,  with  another 
hog  belonging  to  him;  that  "they  saw  the 
sow  Mr.  Lee  claims  to  have  lost  on  last  Sat- 
urday (after  the  trial  of  appellant),  and  the 
sow  was  in  the  mark  of  Mr.  Lee;  that  she 
had  one  white  foot  and  the  white  streak  ex- 
tended over  her  hip  up  on  her  back."  Under 
gudi  circumstances  we  are  of  the  opinion  a 
new  trial  should  have  been  granted.  This 
testimony  may  not  be  true,  but.  If  not,  these 
tliree  witnesses  committed  perjury;  but, 
there  being  no  evidence  that  they  did  not 
see  this  sow  alive  since  the  c<»ivlctIon  of  ap- 
pellant, we  are  of  the  opinion  the  court  erred 
in  not  granting  a  new  trial  on  this  newly 
discovered  testimony.  Gro<^ett  v.  State,  14 
Tex.  App.  229.       . 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent 


SIMMONS  V.  STATE.    (No.  8Sm.\ 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

16,  1916l     Rehearing  Denied  April 

6,  1916.) 

L  Cbiminal  Law  €=»406(4)— Sbcbbct  op  Pb»- 

CEEDiNGs— Evidence  of  Grand  Jubob. 

The  admission  of  a  ?rand  juror's  testimony 

as  to  what  the  accused  testified  to  before  the 

gihjad  jury  when  subpoenaed  and  required  to  an- 


swer, without  being  ioformed  of  her  privilege,  is 
eironeoas. 

[Ed.  Note.— For  other  cases,  see  Crimiiial 
Law,  Cent  Dig.  H  920-927;  Dec.  Dig.  «=»406 
(4).] 

2.  Adtjltebt    ^kjT— Indictmbnt— StrFwomi- 

CY — SUBPLUSAOE. 

In  charging  the  crime  of  adultery,  the  In- 
dictment need  not  allege  the  name  of  the  ac- 
cused's spouse,  and,  if  alleged,  it  may  be  treat- 
ed as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  11 12-16;   Dec.  Dig.  «=»7.] 

3.  AnniiTEBT  $s»10— Mabbzaob  or  Accused— 
Pbesumptions. 

The  state  need  not  prove  that  the  alleged 
adulterer's  spouse  was  actually  living  at  the 
time  of  the  ofFense  charged,  but  from  proof  that 
he  was  alive  within  one  year  prior  thereto,  the 
rebuttable  presumption  that  he  sHU  Uved  arises. 
[Ed.  Note. — For  other  cases,  see  Adnlteir, 
Cent.  Dig.  j  19;  Dec.  Dig.  ®=»10.] 

Appeal  from  Ellis  County  Court;  W.  M. 
Tldwell,  Judge. 

Lizzie  Simmons  was  convicted  of  adultery, 
and  she  appeals.    Reversed. 

W.  H.  Fears  and  J.  C.  Lompklns,  both  of 
Waxahachle,  for  appellant  Tom  Whipple, 
Co.  Atty.,  of  Waxahachle,  and  G.  C.  McDon- 
ald, Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Thia  is  an  appeal 
from  a  conviction  for  adultery,  with  the  low- 
est fine  assessed. 

[1]  Appellant's  bill  of  exceptions  No.  3,  la 
substance  and  In  effect  shows  that  while  the 
grand  Jury  was  investigating  this  case,  tbey 
had  appellant  brought  before  them  on  a 
subpoena.  They  administered  to  her  the  oatb 
required  by  law,  aoA  at  the  time  explained 
to  her  the  nature  aC  that  oath,  and  told  her 
that  she  had  to  tell  the  truth  to  whatever 
question  that  was  asked  her,  and.  If  she  did 
not  tell  the  truth,  they  would  send  her  to 
the  penitentiary.  They  did  not  warn  her 
that  she  had  the  tlgbt  to  testify  or  not  as  to 
anything  that  would  Implicate  her  In  the  of' 
fense  They  then  asked  her  whether  she  was 
a  married,  woman,  and  she  therenpoo  answer- 
ed that  she  was,  and  told  to  whom  and  whoi 
she  was  married.  Immediately  upon  the  close 
of  her  testimony,  they  delivered  her  to  the 
constable,  the  officer  who  had  snmm<med 
and  brought  her  before  them,  with  Instroc- 
tlons  to  lock  her  up  In  Jail,  which  was  done. 
Soon  afterwards  the  grand  Jury  retamed  the 
indictment  In  this  case  against  her.  On  this 
trial,  they  Introduced  the  foreman  of  the 
grand  Jury  and  permitted  him,  over  her  ob- 
jections, to  testify  what  she  had  testified  be- 
fore the  grand  Jury.  The  admission  of  the 
grand  juror's  testimony  was  clearly  errone- 
ous, and  must  result  In  the  reversal  of  the 
judgment  Wood  v.  State,  22  Texas  App. 
431,  3  S.  W.  336;  Gilder  v.  State,  35  Tex. 
Cr.  R.  360,  83  S.  W.  867;  Calloway  ▼.  SUte, 
55  Tex.  Cr.  R.  262,  U6  S.  W.  576;  Fry  v. 
State,  58  Tex.  Gr.  B.  160,  124  S.  W.  020.  It 
is  unnecessary  to  dte  other  cases. 
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[2]  In  the  offense  of  adultery,  It  Is  unneces- 
sary for  the  Indictment  to  allege  the  name 
of  the  person  to  whom  an  accused  Is  married. 
Eren,  tf  alleged.  It  may  be  treated  as  sur- 
plusage. Bodkins  v.  State,  172  S.  W.  216; 
Goodwin  V.  State,  70  Tes.  Or.  H.  600,  158  S. 
W.  274.  Howerer,  it  would  be  better  not  to 
allege  the  name  of  the  husband  or  wife  to 
whom  an  accused  Is  married. 

[3]  When  proper  evidence  that  one  or  the 
other  of  the  parties  to  the  offense  of  adultery 
is  married  as  alleged,  it  would  not  be  neces- 
sary for  the  state  to  prove  that  the  husband 
or  wife,  by  positive  proof,  was  actually  liv- 
ing at  the  time  of  the  alleged  (rffense,  es- 
pecially when  proof  is  made  that  the  husband 
or  wife,  as  the  case  may  be,  was  living  with- 
in a  year  prior  thereto.  Both  the  presump- 
tion In  law  and  in  fact  would  be  that  the  par- 
ty was  still  living,  unless  other  proof  was 
introduced  to  show  the  death  of  the  party 
before  the  offense  was  committed. 

It  Is  unnecessary  to  discuss  any  of  the 
other  questions  raised,  for  the  error  in  ad- 
mitting the  testimony  of  the  foreman  of  the 
grand  Jury  will  cause  the  reversal  of  this 
case. 


STATE  ▼.  OALVESTON,  H.  &  S.  \.  RT.  CO.* 
(So.  6533.) 

(Court   of  Civil   Appeals   of   Texas.     Austin. 

Jan.  26,  191&     Rehearing  Denied 

March  1,  1916.) 

1.  Railboadb  ®s»226  —  Accoiuiodationb  fok 
White  and  Colobkd  Passenobbs  —  Pen- 

ALTT. 

Rev.  St  1911,  art  6746,  requires  carriers  of 
passengers  to  provide  separate  ooacAes  or  com- 
pcrtments  for  white  and  negro  passengers,  equal 
ID  all  points  of  comfort  and  convenience.  Ar- 
ticle 6748  requires  the  separate  compartments 
to  be  lettered  Indicating  the  race  for  which  each 
U  set  apart  Article  6748  provides  the  penalty 
for  noncompliance.  Article  6750  provides  an  ex- 
ception that  railroad  companies  may  haul  sleep- 
ing cars,  dining  or  caf^  cars,  or  chair  cars  to 
be  used  exclusively  by  either  white  or  negro  pa»- 
Kengera  separately,  but  not  jointly.  Article 
6753  requires  conductors  to  refuse  admittance 
or  eject  passengers  not  entitled  to  ride  under  the 
above  pro^nsions.  Held  that,  if  the  carrier  fur- 
nisbps  the  accommodations  required,  no  penalty 
can  be  recovered  from  it,  although  tne  passenger 
or  conductor  may  be  subject  to  penalty  for  rid- 
ing or  permitting  one  to  ride  in  the  wrong  car. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Tent.  Dig.  $  740;  Dec.  Dig.  <S=>22a] 

2.  Rahjsoads  «=»254{6>-Opkbation— Accom- 

MODATIOHB— PBNAiTT— BTTKDKN    OF       PbOOF. 

In  an  action  to  recover  the  penalty  under 
■uch  statutes,  the  burden  is  on  the  state  to  show 
that  the  required  accommodations  were  not  pro- 
vided. 

[Eld.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  i  772;   Dec.  Dig.  «=254(«).] 

3.  Railboads  9=>254(6)— Ofebation — Accou- 
vooATioNS — Penalty— Evidence. 

Evidence  that  white  and  negro  passengers 
occupied  together  a  particular  Pullman  coach 
is  insufficient  to  show  that  other  coaches  prop- 
erly marked  and  fitted,  as  required  by  such  stat- 
utes, were  not  provided. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent  Dig.  i  772;   Dec.  Dig.  «=»2.54(a).] 


4.  COMUEBOK  ^3»62  —  CAUnASI  OT  PaSSKIV- 

oers—Neoroeb— Accommodations. 
Neither  the  railroad  nor  the  conductor  has, 
under  such  statutes,  the  right  to  compel  an  in- 
terstate negro  passenger  to  leave  the  coach  in 
which  he  was  riding  and  go  Into  another,  though 
equal  in  point  of  comfort  and  convenience. 

[E!d.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  |  81 ;   Dec.  Dig.  «=>62.] 

6k  Railboads  «=»254(0)— Opebation— Aocoh- 
icoDATions— Penalty— BUBDEN  of  Pboof. 
Under  such  statutes,  if  it  be  conceded  that 
they  apply  to  Pullman  coadies,  the  burden  is 
on  the  state  to  show  that  no  other  Pullman 
coaches  in  tlie  train  were  equipped  as  prescribed, 
in  the  absence  of  which  showing  no  penalty 
could  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  772;   Doc.  Dig.  «=j264(6).] 

6.  Railboads  4=9254(6)— Operation— Acoou- 
KODATioNS— Penalty- BuEDEN  of  Pboof. 

In  an  action  for  the  penalty  under  audi 
statutes,  the  fart  that  the  railroad  proved  prop- 
er accommodations  in  day  coaches  and  made  no 
proof  as  to  the  condition  of  accommodations  in 
Pullmans  is  insufficient  to  shift  to  it  the  burden 
of  proving  compliance  as  to  Pullman  coaches. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  772;  Dec.  Dig.  <S=3264(6).] 

7.  Railboads  «=>226— Ofbbatioh— Accomico- 
DATiows— Penalty. 

IJnder  such  statutes,  if  the  train  contained 
Pullman  coaches  properly  marlced  and  fitted,  the 
fact  that  a  negro,  was  permitted  to  ride  in  a 
Pullman  not  so  marked  or  equipped  would  not 
entitle  the  state  to  recover  the  penalty  from  the 
railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  740;  Dec.  Dig.  «=3226.] 

Appeal  from  District  Oourt,  Travis  Coun- 
ty ;  Geo.  Calhoun,  Judga 

Action  by  the  State  of  Texas  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  Judgment  for  defendant,  and 
the  State  appeals.    Affirmed. 

B.  F.  liooney,  Atty.  Qea.,  and  Luther 
Nickels,  Asst  Atty.  Gen.,  for  the  State.  H. 
M.  Garwood,  J.  H.  Talllcbet,  and  Baker, 
Botts,  Parker  &  Garwood,  all  of  Houston,  tor 
appelle& 

KEY,  G.  J.  In  this  case  there  was  a  non- 
Jury  trial,  and  the  Judge  filed  the  following 
conclusions  of  fact: 

"(1)  It  was  admitted  upon  the  trial  and  in 
the  answer  of  the  defendant,  and  the  court  con- 
cludes as  a  fact  that  the  defendant  was  a  rail- 
way corporation  organized  and  existing  nnder 
the  laws  of  the  state  of  Texas  at  the  time  refer- 
red to  in  the  petition;  that  it  owned,  controlled, 
and  operated  a  line  of  railway  extending  from 
the  Elo  Grande  river  west  of  the  city  of  El 
Paso,  through  the  cities  of  El  Paso  and  San  An- 
tonio to  Houston,  Tex.;  that  on  said  date  it 
operated  pasNenger  trains  over  said  line  between 
the  places  aforesaid;  and  that  on  said  date  it 
operated  its  passenger  train  No.  lOiwhidi  was 
equipped  with  passenxer  coaches.  The  defend- 
ant also  admitted,  and  the  court  concludes  as  a 
fact,  that  said  train  No.  10  also  carried  Pullman 
sleeping  cars,  and  that  a  negro  or  neeroes  rode 
in  said  Pnllman  tourist  car  No.  3107  from  a 
point  outside  of  the  state  of  Texas  to  San  An- 
tonio, Tex. 

"(2)  The  court  concludes  from  the  evidence 
that  the  negro  passengers  in  said  Pullman  tour- 
ist car  No.  3197  consisted  of  a  woman  and  three 
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children,  who  took  passage  from  San  Francisco, 
ObI.,  and  a  man,  who  took  passage  from  Los 
Angeles,  Cal.,  said  passengers  caving  both  sleep- 
ing car  and  railway  transportation  from  said 
points  into  and  through  the  state  of  Texas,  and 
to  points  in  other  states  beyond  the  state  of 
Texas. 

"(3)  That  said  train  Na  10  was  a  through  in- 
terstate train,  moving  in  continuous  transit  from 
San  Francisco,  Cal.,  through  the  states  of  Cali- 
fornia, Arizona,  New  Mexico,  Texas,  and  Ix>nis- 
iana  to  the  city  of  New  Orleans,  La.,  over  the 
railway  line  of  the  Soothem  Pacific  Railway 
Company  to  the  Rio  Grande  at  a  point  about 
four  miles  west  of  the  city  of  EI  Paso,  and  over 
the  line  of  the  Galveston,  Harrisburg  &  San 
Antonio  _  Railway  Company  from  said  Rio 
Grande  river  to  Houston,  Tex.,  and  over  the  line 
of  the  Texas  &  New  Orleans  Railway  Company 
to  the  Texas  state  line,  and  over  the  line  oi  the 
Louisiana  Western  Railway  Company  to  La- 
fayette, Lo.,  and  thence  over  the  line  of  Mor- 
gan's Louisiana  &  Texas  Railway  &  Steamship 
Company  to  New  Orleans,  Tjl,  and  that  said 
Pullmnn  tourist  sleeper  No.  3197,  in  which  said 
colored  passengers  were  transported  from  San 
Francisco  and  Ijos  Angeles,  respectively,  was  a 
through  interstate  sleeping  car,  moving  in  said 
train  from  Snn  Francisco,  Cal.,  over  said  rail- 
way lines  to  New  Orleans,  La. 

"(4)  That  there  were  no  separate  compart- 
ments for  the  white  and  colored  races  in  said 
sleeping  car. 

"(5)  That  defendant's  said  train  No.  10  from 
the  Rio  Grande  river  to  San  Antonio  was  pro- 
vided with  coaches  which  were  divided  into  sepa- 
rate compartments  for  the  White  and  colored 
races,  other  than  said  Pullman  tourist  car  No. 
3197." 

In  addition  to  the  facts  found  by  the  court, 
It  was  alleged  by  the  plaintiff  and  admitted 
by  the  defendants  that  there  were  several 
other  sleeping  cars  in  the  train  referred  to, 
but  the  evidence  falls  to  show  whether  or  not 
any  of  the  other  sleeping  cars  were  set  apart 
and  marked  for  the  different  races.  It  was 
also  shown  that  the  Pullman  company  bad  its 
own  conductor  In  charge  of  the  Pullman 
coaches,  who  collected  the  fares  for  that  com- 
pany from  passengers  riding  In  deeping 
coaches,  and  who  did  not  collect  any  fares  for 
the  railroad  company.  In  fact,  the  testimony 
Indicates  a  similar  state  of  facts  to  those  in- 
volved in  Commonwealth  v.  Railway  Co.,  141 
Ky.  502,  133  S.  W.  1168,  32  L.  B.  A.  (N.  8.) 
801,  whldi  will  hereafter  be  referred  to. 

Opinion. 

[1]  The  state  brought  this  suit  to  recover 
penalties  prescribed  by  the  act  of  1907,  now 
incorporated  in  the  Revised  Statutes  of  1911 
from  artldes  6740  to  6753,  inclusive;  and 
from  a  judgment  in  favor  of  the  defendant 
railway  company,  the  state  has  appealed. 
The  law  referred  to  was  enacted  for  the  pur- 
pose of  requiring  common  carriers  of  passen- 
gers in  this  state  to  provide  separate  coaches 
or  compartments  for  the  accommodation  of 
white  and  negro  passengers,  equal  in  all 
points  of  comfort  and  convenience.  It  pre- 
scribes a  penalty  against  the  carrier,  recov- 
erable by  the  state ;  for  a  failure  of  the  car- 
rier to  provide  sucAi  separate  coaches  or  com- 
partments makes  it  the  duty  of  the  conductor 
to  enforce  the  provisions  of  the  statute,  and 
fixes  a  penalty  against  him  for  knowingly 


failing  to  do  so,  as  well  as  a  penalty  against 
any  passenger  riding  in  any  coadi  or  com- 
partment not  designated  for  his  race,  after 
having  been  forbidden  to  do  so  by  the  con- 
ductor. The  latter  provisions  prescribing 
penalties  against  conductors  and  passengers 
for  breaching  the  statute  are  incorporated  in 
the  Penal  Code,  and  not  In  the  Revised  Sta& 
utes.  The  statute  does  not  assess  a  pecuniary 
penalty  against  the  carrier  for  falling  to  com- 
pel members  of  each  race  to  ride  in  coaches 
or  compartments  provided  for  such  race,  but 
the  only  penalty  prescribed  against  the  car- 
rier is  for  a  failure  to  furnish  separate  coach- 
es and  compartments.  If  the  carrier  famish- 
es the  accommodations  referred  to,  bo  that  the 
races  may  be  separated,  no  penalty  can  be  re- 
covered from  it,  although  a  passenger  may 
subject  himself  to  a  penalty  by  riding  where 
be  is  not  entitled  to,  and  the  c(mductor  may 
also  be  subject  to  a  penalty  for  permitting 
him  to  do  so. 

[2,  3]  It  requires  no  citation  of  authorities 
to  support  the  proposition  that,  whenever  the 
government  seeks  to  recover  a  penalty  for  the 
violation  of  a  statute,  the  proof  must  show 
with  a  reasonable  degree  of  certainty  that 
the  statute  has  been  violated  by  the  defend- 
ant from  whom  the  penalty  is  sought  to  be 
recovered.  So  in  this  case  the  burden  rested 
upon  the  state  to  shoitv  that  on  the  occasi(Hi 
referred  to  the  defendant,  while  operating 
the  train  in  question  within  the  borders  of 
this  state,  failed  to  provide  separate  coaches 
or  compartments  for  the  acc<xnmodatlon  of 
the  white  and  negro  passengers,  equal  in  all 
points  of  comfort  and  convenience.  The  rec- 
ord falls  to  show  a  discbarge  of  that  burden. 
The  proof  that  white  and  negro  passengers 
occupied  together  a  particular  Pullman  coach 
was  not  suffldent  to  show  that  the  other  sleep- 
ing coaches  in  the  train  were  not  so  arranged 
and  marked  and  designated  as  to  provide  s^ 
arate  accommodations  of  equal  comfort  and 
convenience  for  each  of  the  two  races. 

[4]  It  is  contended  by  counsel  for  the  rail- 
way company,  not  denied  by  counsel  for  the 
state,  and  seems  to  be  held  by  the  weight  of 
authority  that  statutes  providing  for  the  sep- 
aration of  the  two  races  have  no  application 
to  the  rights  of  interstate  passengers;  and 
therefore  it  would  seem  that  on  the  occasion 
in  question  neither  the  defendant  nor  the 
conductor  in  charge  of  its  train  had  any  right 
to  compel  the  colored  passengers  to  leave 
the  coach  in  which  they  were  riding  and  go 
Into  another,  even  though  equal  in  point  of 
comfort  and  convenience.  Ball  v.  De  Culr, 
95  U.  S.  485,  24  L.  Ed.  647;  McCabe  v.  Rail- 
way, 186  Fed.  966,  109  O.  0.  A.  110 ;  Thomp- 
kins  V.  M.,  K.  &  T.  Ry.,  211  Fed.  391,  128  C 
C.  A.  1,  52  L.  R.  A.  (N.  S.)  791;  State  ex 
rel.  Abbott  v.  Hicks,  44  Lo.  Ann.  770,  11 
South.  74 ;  Hart  v.  State,  100  Md.  595.  60  Atl. 
457 ;  Anderson  v.  L.  &  N.  Ry.  (U  O.)  02  Fed. 
46. 

[S,  I]  But,  if  It  be  conceded  that  the  defend- 
ant's conductor  had  such  authority,  his  fait 
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ure  to  exerdae  It  might  subject  him  to  a  pen- 
alty, bat  would  not  render  the  defendant  lia- 
ble. SOk  U  it  be  conceded  that  the  statute 
under  consldeiation  was  intended  to  apply  to 
Pullman  coaches,  then  In  order  for  the  state 
to  recover  a  penalty  It  should  have  been 
shown  that  the  other  Pullman  coaches  In  the 
train  referred  to  were  not  equipped  In  the 
manner  prescribed  by  the  statute.  If  the 
I'uUman  and  day  coaches  were  so  equipped, 
then  no  penalty  could  be  recovered  from  the 
defendant  company.  The  defendant,  without 
making  any  proof  concerning  the  other  coach- 
es, showed  that  the  day  coaches  were  equip- 
ped in  the  manner  prescribed  by  the  statute ; 
but  in  this  proceeding  to  recover  a  penalty 
we  do  not  feel  authorized,  from  the  fact  that 
it  made  that  proof  and  made  no  proof  as  to 
the  condition  of  the  other  sleeping  cars,  to 
infer  that  the  latter  were  not  so  equipped. 
The  burden  rested  upon  the  state  to  make 
that  proof,  and  we  do  not  feel  justified  in 
holding  that  that  burden  was  shifted  to  the 
defendants  to  show  compliance  with  the  stat- 
ute in  reference  to  such  other  coaches. 

[7]  If  on  the  occasion  here  involved  the 
train  contained  other  Pullman  cars  equii^ed, 
designated,  and  marked  as  required  by  the 
statute  sufflclent  to  accommodate  the  public, 
then  the  fact  that  Pullman  car  No.  3197  was 
not  BO  equipped,  designated,  and  marked 
would  not  render  the  defendant  liable  for 
the  statutory  penalty,  even  If  it  did  not  have 
the  right  to  ignore  the  statute  as  to  inter- 
state traffic,  as  held  by  some  of  the  cases  cited 
above.  But  there  Is  another  feature  of  this 
case. 

In  Commonwealth  v.  Illinois  Cent.  By.  Co., 
141  Ky.  502,  133  S.  W.  1168,  32  L.  B.  A.  (N. 
8.)  801,  the  Supreme  Court  of  Kentndiy  In 
eonstmlng  a  statute  quite  similar  to  ours, 
made  the  following  rulings : 

"A  Pullman  sleeping  car  controlled  wholly  by 
■erTBnts  of  the  Pullman  Company,  and  the  fares 
In  which  were  exclusively  received  by  that  com- 
pany, where  It  does  not  appear  that  the  caiv 
Tier  was  paid  anythiuK  by  the  Pullman  Com- 
pany for  handling  the  deeper,  the  only  benefit  it 
presomably  derived  therefor  being  the  induce- 
ment for  an  increased  travel,  was  not  operated 
by  the  carrier  to  whom  it  was  delivered  for 
transportation  within  Kentucky  Statutes,  f  796 
(Rossell's  St.  I  5343),  and  the  carrier,  not  being 
reqnired  to  famish  sleeping  cars  under  the  act, 
WM  not  liable  thereunder  for  hauling  the  sleep- 
er which  cmitained  no  separate  compartments 
for  white  and  colored  passengers  or  for  failure 
to  require  a  colored  passenger  therein  to  enter 
the  compartment  of  the  separate  day  coach  set 
Slide  for  his  race,  where  he  had  provided  hin»- 
•df  before  reaching  the  state  with  a  ticket  en- 
titling him  to  ride  in  the  sleeper,  and  was  a 
p««enger  thereof  when  the  sleeper  was  attach- 
ed to  Uie  carrier's  train,  and  also  held  a  ticket 
estltling  him  to  be  carried  through  the  state  up- 
on the  carriCT's  train  to  which  the  sleeper  was 
attached.  The  carrier,  having  furnished  day 
coaches  with  the  prescribed  separate  compart- 
nents  for  the  white  and  colored  races,  and  hav- 
ing properly  labeled  them,  even  if  it  were  the 
dnty  of  the  conductor  of  the  train  to  require  the 
oslored  person  to  leave  the  sleeper  and  take  the 
colored  compartment  in  the  day  coach,  would  not 
te  liable  nnder  Kentucky  Statutes,  i  796  (Rus- 


sell's St  f  6343),  for  his  failure  to  do  so :  sudt 
failure  being  an  offense  of  the  conductor.'* 

The  instant  case  is  quite  similar  to  the  one 
dealt  with  by  the  Kentucky  court;  and.  If  It 
were  necessary  to  so  decide  in  order  to  sni)- 
port  the  Judgment,  we  are  strongly  inclined 
to  the  view  that  our  statute  should  be  given 
the  same  construction,  and  that  it  should  be 
held  upon  a  similar  state  of  facts,  as  was  held 
In  that  case,  that  the  railroad  company  was 
not  operating  the  Pullman  sleeping  car  with- 
in the  purview  of  the  statute.  In  this  case 
whether  or  not  the  penalty  could  be  recovered 
from  the  Pullman  Company  is  not  Involved, 
and  we  express  no  opinion  upon  it. 

After  due  consideration  of  the  case,  in  the 
Ught  of  able  briefs  filed  by  counsel  represent- 
ing the  respective  parties,  our  conclusion  is 
that  the  trial  court  rendered  the  proper  Judg- 
ment, which  should  be  affirmed ;  and  It  is  so 
ordered. 

Affirmed. 


INTBRNA-nONAIi  &  G.  N.  RT.  CO.  r. 
VOGEL.    (No.  6664.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  19,  1916.     Rehearing  Denied 

March  1,  1916.) 

1.  Raujboadb  ^=>407— Injubieb  to  Anikals 
Near  Tkaoks— Rkfaibs. 

While  a  railroad  company  is  not  liable 
for  damages  occasioned  by  animals  becoming 
frightened  from  the  repairs  being  made  at  a 
cattle  guard  alongside  a  public  road,  it  is  liable 
when  its  servants,  notwithstanding  the  animals 
showed  fright,  continued  to  push  a  hand  car 
towards  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
(Jent  Dig.  |}  1402,  1403;  Dec.  Dig.  «S=s»407.] 

2.  BAiutoADS  «3»446(12)— Injuries  to  Ari- 

KAL8   NKAB   TbAOKS— AOTIONB— JDBT    QUES- 
TION. 

In  an  action  for  injuries  to  horses  being 
driven  along  a  road,  which  were  hnrt  ia  crossing 
a  cattle  guard,  the  question  whether  the  owner 
was  guilty  of  contributory  negligence  in  driving 
them  loose  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1639;    Dec.  Dig.  <S=>446(12).] 

8.  Appbal  Awn  Ebbob  «=»1008  —  Review  — 

Vebdict. 

On  appeal  a  verdict  cannot  be  disturbed  be- 
cause against  the  greater  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3938^3943;  Dec.  Dig.  «3» 
1003.] 

4.  Tbial  •ssXKS)  — Irbtbuotionb  — Pucao- 
mo. 

Where  contributory  negligence  of  plaintiff 
was  not  pleaded,  the  matter  should  not  be  sub- 
mitted in  the  diarge. 

r.  Note.— For  other  cases,  see  Trial,  Cent 
S  690;    Dec.  Dig.  «=»251(3).] 

6b  Appeai.  and  Ebbob  9s»1068(5)— Habiujess 
Eebob-Ihbtbuctionb— Refusal. 

Where  it  was  claimed  that  plainmTs  horses, 
which  were  being  driven  along  a  road  near  a 
railroad  crossing,  were  frightened  by  employto 
of  the  company^  and,  running  across  a  cattle 
guard,  received  injuries,  and  under  the  instruc- 
tions the  jury  could  not  hove  found  against  de- 
fendant unless  its  employes  were  near  the  road 
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pushinir  a  hand  car,  the  refusal  of  a  charge  that 
if  defendant's  employes  were  not  near  the  road 
there  could  be  no  recovery  was  not  error. 

[Bd.  Note. — For  other  cases,  see  Am>eal  and 
Error.  Cent  Dig.  |  4230;  Dec.  Dig.  «=> 
1068(5).] 

6.  Railboads  «=>439(4)  —  Injubies  to  Ani- 
mals   ON   TBACKS— PLEADraa — SirrFICIENCT. 

Where  the  petition  alleged  that  a  railroad 
company's  employes  were  operating  a  hand  car 
near  a  crossing,  that  from  Uie  point  where  they 
were  working  they  might,  by  the  exercise  of  rea- 
sonable care,  have  seen  plaintiff's  horses  ap- 
groaching  the  crossing,  and  that,  though  the 
orses  took  fright,  they  continued  to  push  the 
car  towards  them,  it  raised  the  issue  of  discov- 
ered peril 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.   {  1662;    Dec.   Dig.  «8=»439(4).] 

7.  Rahjboads  €=>446(8)  —  iNJTmrEs  to  Ani- 
mals   ON    Tracks   >—'   Detective    Cattle 

GUABD. 

,  As  a  railroad  company  is  bound,  nnder  Rev. 
St  1911,  arts.  6596-6600,  to  erect  proper  cattle 
guards,  the  question  whether  cattle  guards  over 
which  plaintifTs  horses  passed  were  sufficient  to 
turn  animals,  it  being  contended  that  the  horses 
were  frightened  and  ran  upon  the  cattle  guard, 
the  first  one  getting  past  and  the  others  not  do- 
ing 80,  was  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1635 ;    Dec.  Dig.  «=5>446(8).] 

8.  Railboads  <S=»440— Injtjby  to  Animals- 
Proof— Vabiance. 

Where  the  petition  averred  that  plaintiff's 
horses  being  driven  down  the  road  were  fright- 
ened by  the  operation  of  a  hand  car,  proof  that 
the  car  was  technically  a  push  car  which  was 
being  shoved  by  the  railroad  company's  servants 
does  not  constitute  a  variance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1570-1574 ;    Dec.  Dig.  «=>440.] 

9.  Appeal  and  Ebbob  «=> 742(4)  —  Assign - 
UENTs  OF  Ebbob — Statement. 

Under  an  assignment  complaining  that  in 
an  action  for  injuries  to  horses  wUch  took 
fright  and  ran  over  a  cattle  guard  the  court  er- 
red in  admitting  evidence  as  to  the  operation 
of  a  railroad  push  car  in  the  vicinity,  a  stote- 
ment  concerning  evidence  showing  that  the 
railroad  company's  employ^  were  making  some 
noise  working  on  the  cattle  guard  is  not  germane 
to  the  assignment 

[EkL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8000;   Dec.  Dig.  <S=»742(4).J 

Appeal  from  District  Court,  Comal  Coun- 
ty;   B'rank  F.  Roberts,  Judge. 

Action  by  Albert  Vogel  against  the  Inter- 
national &  Great  Northern  Railway  Compa- 
iiy.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Fisher  &  Fisher  and  Robt  U  Thompson, 
all  of  Austin,  for  appellant.  Henne  &  £\ichs, 
of  New  Brannfels,  for  appellee. 

JENKINS,  J.  Appellee  was  the  owner  of 
some  horses  that  were  not  broken  to  harness 
or  the  saddle,  but  otherwise  were  not  wild. 
He  sent  them  In  the  care  of  two  negroes  to 
water,  one  of  the  negroes  was  riding  and  was 
leading  a  mare  which  the  other  horses  fol- 
lowed, and  the  other  negro  was  in  the  rear 
driving  them.  The  road  In  which  the  horses 
were  crossed  the  track  of  appellant's  railway. 
'Appellant's  employ^  were  repairing  a  cattle 


guard  on  the  south  side  of  the  road.  In  pass- 
ing this  place  the  horses  became  frightened 
and  ran  across  the  cattle  guard  on  the  north 
side  of  the  road  and  were  Injured  by  spikes 
in  the  rails  of  the  cattle  guard.  The  grounds 
of  negligence  alleged  were  the  lmpr<H>er  con- 
dition of  the  cattle  guard  and  that  aiK>el- 
lant's  employ^  by  pushing  a  hand  car  to- 
wards the  horses,  frightened  them,  and  that 
they  continued  to  push  said  car  after  tbey 
discovered  the  presence  of  the  horses,  and 
that  they  had  become  frightened. 

[1]  AiH>ellant's  first  proposition  under  its 
first  assignment  of  error  is  that  the  court 
erred  in  refusing  to  peremptorily  instruct  a 
verdict  for  appellant,  because  there  was  no 
evidence  that  its  employes  engaged  in  re- 
pairing the  cattle  guard  alongside  a  public 
road  were  doing  so  in  an  unusual  and  ex- 
traordinary manner,  or  that  they  were  mak- 
ing any  unusual  or  extraordinary  noise  while 
doing  so.  It  Is  not  alleged  that  the  injury 
occurred  by  reason  of  any  unusual  noise  be- 
ing made  in  repairing  the  road,  but  by  rea- 
son of  the  horses  becoming  frightened  at  the 
operation  of  a  band  car.  It  is  true  that  a 
railroad  company  has  a  legal  right  to  repair 
its  roadbed,  and  that  it  is  not  liable  for  dam- 
ages occasioned  by  animals  becoming  fright- 
ened thereby,  when  the  same  Is  done  in  the 
usual  and  ordinary  manner,  unless  the  em- 
ployes knew,  or  had  reasonable  grounds  for 
believing  that  their  acts  would  have  such  ef- 
fect Pasture  Co.  t.  Railway  Co.,  41  S.  W. 
190;  RaUway  Co.  v.  Graham,  46  Tex.  Civ. 
App.  98,  101  S.  W.  847.  Appellee  alleged  that 
the  fact  that  the  horses  had  become  frighten- 
ed was  discovered  by  appellant's  employes, 
notwithstanding  which  they  continued  to 
push  the  hand  car  towards  the  horses.  The 
evidence  was  sufficient  to  require  this  issue 
to  be  submitted  to  the  jury;  hence  the  court 
did  not  err  in  refusing  to  peremptorily  in- 
struct a  "verdict  for  appellant. 

[2]  Appellant  submits  the  further  proposi- 
tion under  its  first  assignment  of  error  that 
the  court  should  have  instructed  a  verdict 
for  it,  because  the  evidence  shows  that  the 
animals  were  injured  by  reason  of  their  "be- 
coming wild  and  unmanageable  thro  a  j^ 
fright  or  excitement";  and  also  that  it  was 
contributory  negligence  on  the  part  of  appel- 
lee to  have  such  animals  driven  along  the 
road.  The  allegation  of  appellee  is  that  such 
animals  became  "wild  and  unmanageable 
through  fright  on  account  of  the  negligent 
acts  of  appellant"  The  evidenoe  is  not  such 
as  that  we  can  say,  as  a  matter  of  law,  that 
It  was  negligence  in  appellee  to  have  said 
horses  driven  along  said  road  in  the  manner 
in  which  he  did.  On  the  contrary,  the  «▼!- 
dence  shows,  as  is  necessarily  Implied  from 
the  finding  of  the  jury,  that  appellee  was  not 
negligent  in  this  regard.  The  second  assign- 
ment of  error  also  relates  to  the  refusal  of 
the  court  to  jperemptorily  instruct  a  verdict 
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for  appellant,  and  Is  overruled  for  the  rea- 
sons above  stated. 

[3]  The  third  assignment  Is  that  the  court 
erred  in  refusing  to .  grant  a  new  trial,  be- 
cause the  verdict  is  against  the  "greater  pre- 
ponderance of  the  evidence."  If  this  Is  true 
it  affords  no  ground  for  reversal  by  this 
court. 

The  fourth  assignment  is  that  the  court 
should  have  granted  a  new  trial  because: 

"There  was  no  evidence  from  which  the  Jnry 
rauld  infer  that  plaintiff's  horses  were  caused  to 
be  frijrhtened  and  thereby  sustain  injury  as  the 
proximate  result  of  the  presence  and  negligent 
operation  of  a  hand  car ;  but,  on  the  contrary, 
the  evidence  indisputably  shows  that  if  plain- 
titf  8  horses  sustained  any  damage,  the  same  was 
directly  and  proximately  due  to  their  fixed  pro- 
pensities and  not  to  any  acts  attributable  to 
the  defendant" 

What  we  have  said  in  a  previous  portion  of 
this  opinion  disposes  of  this  assignment 

[4]  The  fifth  assignment  of  error  Is  as  to 
the  refusal  of  the  court  bo  submit  a  request- 
ed charge  on  contributory  negligence.  Con- 
tributory negligence  was  not  pleaded  by  ap- 
pellant The  only  negligence  on  the  part  of 
aiqiellee  sn^ested  by  the  evidence  Is  tn  ap- 
pellee's servants  driving  the  horses  back  over 
the  cattle  guard. 

[I]  The  court,  at  the  instance  of  appellant, 
gave  the  following  special  charge: 

"In  tliiB  case  you  are  dtarced  that  If  from  the 
eridence  you  find  that  plaintijfs  employes  drove 
or  caused  to  be  driven  plaintiS's  horses  across 
the  cattle  guard,  and  saai  acts,  if  any,  produced 
injuries  from  which  said  horses  or  some  of  them 
died  as  the  direct  and  proximate  resiUt  you  will 
return  a  verdict  for  defendant,  regardless  of 
every  other  issue  whldi  may  be  submitted  to 
Jon." 

The  sixth  assignment  of  error  Is  as  to  the 
refusal  of  the  court  to  give  special  charge 
No.  10,  as  follows: 

"In  this  case  yon  are  charged  that  if  from  the 
evidence  you  find  that  defendant's  serrnnts  and 
anploySs  were  not  n^resent  at  or  near  the  cross- 
ing at  the  time  plaintiff's  horses  came  thereon, 
you  will  return  a  verdict  for  defendant,  re- 
gardless of  every  other  issue  that  may  be  sub- 
mitted to  you." 

Appellant's  testimony  was  to  the  effect 
that  Its  employ&s  had  left  the  cattle  guard 
and  were  some  600  yards  distant  therefrom 
when  the  horses  ran  across  the  same.  Un- 
der the  charge  of  the  court  the  Jury  could 
not  have  found  for  appellee  without  finding 
that  this  was  not  true,  but  that  appellant's 
employ^  did  as  alleged,  and  they  could  not 
have  done  so  without  being  at  or  near  the 
cattle  guard.  Hence  we  overrule  said  assign- 
ment 

[I]  The  seventh,  eighth,  and  ninth  assign- 
ments of  error  relate  to  the  Issue  of  discover- 
ed peril  Appellee  alleged  that  a]H>ellant'8 
employee — 

"^ere  operatinK  a  hand  car  on  the  south  side  of 
the  crossing,  and  that  defendant's  servants  from 
the  point  where  they  were  working  and  pushing 
raid  car,  as  alleged  above,  could  see,  and  by  the 
use  of  reaaonable  can  could  have  seen  and  a<>- 
■tDtlly  did  see,  the  horses  of  plaintifl  as  they 
were  approaching  said  crossing." 


The  testimony  upon  the  part  of  apptilee 
sustains  this  allegation;  and  the  charge  of 
the  court  having  fairly  submitted  this  issue 
to  the  Jury,  the  assignments  above  referred  to 
are  overruled.  Railway  Co.  v.  Belew,  22  Tex- 
Civ.  App.  264,  64  S.  W.  1079;  Railway  Co.  r. 
Beard,  42  Tex.  Civ.  App.  427,  93  S.  W.  532; 
Johnson  v.  Railway  Co.,  46  Tex.  Olv.  Am>. 
146,  100  S.  W.  206. 

The  tenth  assignment  is  based  upon  the 
proposition  that  there  was  no  evidence  rais- 
ing the  Issue  of  discovered  peril  which,  as 
above  stated,  is  not  sustained  by  the  record. 

[7]  The  eleventh  assignment  of  error  com- 
plains of  the  action  of  the  court  in  giving 
special  instruction  No.  1,  to  the  effect  that  If 
"the  cattle  guard  over  which  said  horses  did 
run  was  defective,  or  was  so  constructed  that 
It  would  not  turn  horses  and  cattle  of  ordi- 
nary disposition  and  docility,"  etc.  The  evi- 
dence shows  that  the  cattle  guard  had  spikes 
down  the  center,  but  that  upon  each  side 
there  was  a  space  without  spikes,  wide 
enough  for  a  horse  to  cross  without  injury. 
The  evidence  indicates  that  the  first  horse  to 
cross  did  so  without  Injury,  but  that  others 
attempting  to  follow  crowded  each  other  and 
were  forced  upon  the  spikes.  The  statute  re- 
quires railroad  companies  to  erect  proper 
cattle  guards,  and  failure  to  do  so  renders  a 
railroad  company  liable  for  all  injuries  ap- 
proximately caused  by  such  failure.  Arts. 
6606-6600,  Rev.  Stat;  Salne  v.  Railway  Co., 
85  S.  W.  487.  It  was  proper  under  the  al- 
legations and  evidence  In  this  case  to  sut>- 
mit  to  the  Jury  the  Issue  as  to  whether  or 
not  the  cattle  guard  Was  properly  construct- 
ed, and,  if  not,  whether  the  failure  to  so 
construct  the  same  was  the  proximate  cause 
of  the  Injury. 

[t]  Appellant  insists  that  the  evidence  is 
insufflclent  in  this  case  to  require  the  sub- 
mission of  the  Issue  as  to  the  horses  being 
frightened  by  the  operation  of  a  "hand  car," 
for  the  reason  that  the  evidence  shows  that 
the  car  being  operated  by  apt)ellant's  em- 
ployes was  a  push  car.  Technically  speak- 
ing, a  push  car  and  a  hand  car  are  different, 
cars.  If  this  had  been  a  suit  upon  a  con-' 
tract  to  furnish  a  hand  car,  and  the  evi- 
dence had  shown  that  a  push  car  had  been 
furnished,  the  variance  would  have  been 
fatal ;  but  we  do  not  think  in  a  case  of  this 
kind  the  technical  definitions  "hand  car"  or 
"push  car"  are  material.  The  object  of 
pleading  is  to  notify  the  opposite  party  of  the 
facts  expected  to  be  proven.  In  this  connec- 
tion it  is  evident  that  testimony  would  be 
offered  to  show  that  a  car  was  being  op- 
erated by  hand  near  the  cattle  guard  in 
such  a  manner  as  to  frighten  appellee's 
horses.  The  evidence  shows  that  this  was  in 
fact  a  "push  car,"  and  was  being  pushed; 
along  the  track  by  appellant's  employes.  It 
was  in  one  sense  a  hand  car,  in  that  It  was 
operated  by  hand,  and  we  do  not  think  that 
appellant  could  have  been  misled  by  the  al- 
legation that  it  was  a  hand  car. 
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[t]  The  statement  under  appellant's  thir- 
teenth assignment  of  error  Is  a  copy  of  the 
bill  of  exertion  as  to  the  testimony  showing 
that  the  appellant's  employta  were  making 
some  noise  In  working  on  the  cattle  gaard. 
The  assignment  Is: 

"Tbe  court  erred  in  admitting  over  the  ob- 
jectionB  and  exceptions  of  defendant  evidence 
as  to  the  operation  and  movement  of  a  push  car 
at  or  in  the  vicinity  where  plaintifTa  horses 
are  alleged  to  have  taken  fright" 

The  statement  has  no  application  to  the  as- 
signment 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

Affirmed. 


QUANAH,  A.  A  P.  BX.  OO.  ▼.  WARREN. 

(No.  eu.) 

(Oonrt  of  Oivil  Appeals  of  Texas.     Amarilla 

Jan.  26,  1916.    Rehearmg  Denied 

March  1, 1916.) 

1.  OabBIEBS   «=»20(6)    —  DlBOBIUINATION    OB 

Delay  in  Tbanspobtatiom   —   Statutobt 

Pbovisions— "Unjust  Discbimnation." 
Rev.  St  1911,  art  6670,  subd.  1,  provides 
that  it  shall  be  an  unjust  discrimination  for  any 
railroad  to  give  any  imdue  or  unreasonable  pref- 
erence or  advantagie  to  any  person,  company, 
etc  Subdivision  2 1  provides  that  every  railroad 
company  which  shall,  under  such  regulations  as 
may  be  prescribed  by  the  railroad  commission- 
ers, fail  or  refuse  to  transport  and  deliver  with- 
out delay  or  discrimination  any  passengers,  ton- 
nage, or  cars  destined  to  any  point  on  or  over  the 
line  of  any  ctmnecting  railroad  shall  be  guilty  of 
unjust  discrimination.  Article  6671  provides 
that  any  railroad  doing  or  permitting  anything 
thereby  prohibited  or  declared  unlawful,  or 
omitting  any  act  therein  required  to  be  done, 
shall  be  liable  for  the  damages  snstained,  and, 
in  case  of  extortion  or  discrimination,  for  a 
penalty  of  not  less  than  $125.  Held,  that  if  no 
regulations  are  adopted  by  the  Railroad  Com- 
mlsrfon,  die  penalty  for  failure  to  deliver 
freight  to  a  connecting  carrier  without  dela^ 
nevertheless  accrues,  but  is  governed  by  subdi- 
vision 1  and  not  by  subdivision  2. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  41;    Dec.  Dig.  «s920(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series^  Unjust  Discrimina- 
tion.] 

2.  CaBBISBS    «=320(6)    —    DlSdUMINATION    OB 

Delay  in  Tkanspobtation  —  Statdtoby 

Pbovisions— "Delay." 

As  used  in  Rev.  St  1911,  arts.  6070  and 
6671,  relative  to  the  failure  or  refusal  of  any 
railroad  company  to  deliver  without  delay, 
freight  destined  to  a  point  on  the  line  of  any 
connecting  railroad,  "delay"  means  discrimina- 
tion; and,  where  delay  is  shown,  a  party  is  en- 
titled to  recover  the  statutory  penalty. 

(Ed.  Note. — For  other  cases,  see  Carriers, 
Oent  Dig.  g  41;  Dec.  Dig.  «=a20(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delay.] 

S.  Oabbikbs  9=>20(6)— Penalties  fob  Viola- 
tion OF  Statute— Right  to  Recoveb. 
Where  plaintiff,  Huing  a  carrier  for  damages 
and  a  penalty,  alleged  that  the  carrier's  refusal 
to  deliver  a  shipment  to  a  connecting  carrier 
without  delay  was  in  violation  of  Rev.  St  1911, 
art  6670,  and  in  further  violation  of  an  order 
of  the  Railroad  Commission,  regulating  the 
transportation,  delivery,  and  interchanging  of 
freight,  the  regulation  of  the  Railroad  Commis- 


sion constituted  an  essential  element  of  the  re- 
covery; and,  where  the  Commission's  order  or 
regulation  was  not  shown,  a  Judgment  for  plain. 
tiff  was  unwarranted. 

[Ed.    Note. — For   other   cases,    see    Oarrieiak 
Cent  Dig.  §  41 ;    Dec.  Dig.  «=920(6).] 

4.'Cabrieb8  «=>186(3)— Thbouoh  Shxpicents 

—Evidence. 

Rev.  St  1911,  art  731,  provides  that  crao- 
nton  carriers  over  whose  lines  any  freight  re- 
ceived by  either  of  such  carriers  for  through 
shipment  on  a  contract  for  through  carriage, 
re<»gnized,  acquiesced  in,  or  acted  upon  by 
them,  shall  be  considered  connecting  lines,  and 
deemed  and  held  the  agents  of  each  other,  and 
deemed  to  be  under  a  contract  with  each  other 
and  with  the  shipper  for  the  through  transporta- 
tion of  the  property.  Seld,  that  a  receipt  is- 
sued by  a  carrier,  acknowledging  the  receipt  of 
goods  subject  to  the  conditions  of  a  bill  of  lad- 
ing and  disclosing  that  the  bill  of  lading  was  is- 
sued at  the  initial  station  of  shipment,  and  that 
the  destination  of  the  goods  was  a  pomt  on  the 
lines  of  a  connecting  railroad,  did  not  tend  to 
show  that  the  shipment  was  a  through  shipment 

[Ed.    Note.— For    other    cases,    see    C^urienL 
Cent  Dig.  H  848-850;   Dec.  Dig.  «=>185(3).] 

6.  Cabbiebs   4=»174— Pebfoboiance   of  Con- 

TBAOT   of  TRANBPOBTATION    —    CONNECnNO 

Cabsiers. 

In  the  absence  of  a  special  contract  or 
course  of  business  to  the  contrary,  an  initial  car- 
rier, or  an  intermediate  connecting  carrier,  is 
t>ound  only  to  safely  carry  and  deliver  the  ship- 
ment to  the  next  carrier. 

[Ed.    Note.— For    other    cases,    see    Oarrieia, 
Cent  Dig.  {i  747-785;  Dec  Dig.  «=s>174.] 

6  QABiaBS  «E3l85<3)— Thbouoh  SHiFiiEiiTa 

— Btidbnoe. 

Under  Rev.  8t  1911,  art  731,  relative  to 
the  Uabili^  of  connecting  carriers  in  case -of  a 
through  shipment,  there  must  be  something  more 
than  tlie  mere  receipt  and  transportabon  of 
goods  or  property  to  show  a  contract  for  through 
shipment 

[Ed.    Note.— For   other   cases,   see   Carrieta^ 
Cent  Dig.  H  848-850;  Dec  Dig.  «=>185(3).] 

7.  OABKisBa  «=920(6)  —  Discbihination  ob 
Delay  in  Transpobtaxiok  —  Statutobt 
Pbovisions. 

Under  Rev.  St  1911,  arts.  6670,  6671,  a 
carrier,  delaying  or  refusing  to  deliver  a  ship- 
ment, destined  to  a  point  on  the  line  of  a  con- 
necting 6arrier,  to  such  connecting  carrier,  is 
liable  for  the  damages  sustained  and  the  statu- 
tory penalty,  though  the  sMpmcnt  Is  not  under  a 
contiact  for  through  shipment 

[Ed.    Note.— Fw   other   cases,   see    Carriers, 
Cent  Dig.  t  41;   Dec  Dig.  ®=>20(6).] 

8.  Gabsiebs  «=32Q(6)  —  DiscannNATiON  and 
Delay  in  Transfobtation— Daicaobs. 

Under  Rev.  St  1911,  arts.  6670  and  6671. 
requiring  a  carrier  to  transport  and  deliver 
without  delay  or  discrimination  freight  destined 
to  any  point  on  or  over  the  line  of  any  connect- 
ing railroad  under  regulations  prescribed  by  the 
Railroad  Commission,  and  article  6671,  making 
carriers  failinr  to  comply  therewith  liable  for 
damages  sustuned  and  a  penalty,  the  Gommia- 
sion  has  no  power  to  prescribe  tiie  damages  re- 
coverable. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  S  41;  Dec  Dig.  «=»20(6).] 

9.  Carbters  9s»2— Discrimination  ob  Delay 
IN  Transportation— Statutobt  PsoTisoNa 

Rev.  St  1911,  art  6670,  making  It  an  un- 
lawful discrimination  for  railroadik  under  such 
regulations  as  may  be  prescribed  by  the  Rail- 
road Commission,  to  refuse  and  fall  to  transport 
and  deliver  wiuiont  delay  or  discriminatloii 
passengers,   tonnage,   or  cars  destined   to  any. 


6s>For  other  cases  see  game  topic  and  KSY-NUUBBR  In  all  Kay-Numbered  Digests  and  Indaxss 
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point  on  or  over  the  lines  of  any  connecting 
railroad,  is  constitutional. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  88  4.  6;   Dec  Dig.  «=a2.] 

Appeal  from  Motley  Clounty  C!oiirt;  O.  B. 
'Whltten,  Judge. 

Action  by  C.  W.  Wanen  against  the  Quan- 
ab,  Acme  &  Padflc  Railway  Company.  Judg- 
ment for  plalntUI,  and  defendant  appeals. 
Beversed  and  remanded. 

D.  E.  Decker,  of  Quanah,  and  O.  E.  Hamll- 
txm,  of  Matador,  for  appellant.  T.  T.  Bonl- 
dln,  of  filatador,  for  appellee. 

HENDRICKS,  J.  The  ai^)eUee,  Waneo, 
sued  the  appellant  railway  comimny,  to  re- 
cover damages  Cor  delay  in  failing  to  deUrer 
merchandise  on  its  line  of  railroad  to  the  Mot- 
ley County  Railway  Company,  at  Matador 
Junction,  the  point  of  Intersection.  Appellee 
allied  that  he  was  a  merchant  and  bought  a 
bill  of  goods  from  Butler  Bros,  at  Dallas,  Tex., 
and  that  he  omtracted  with  the  Santa 
Fe  Railway  Comimny,  as  the  Initial  carrier, 
at  that  place,  to  transport  said  merdiandise 
from  Dallas  to  Matador,  Tex.,  on  a  thzoogb 
rate  of  freight  and  through  transportation; 
that  the  Santa  F6  transported  from  Dallas  to 
Ft  Worth,  delivering  the  same  to  the  Ft 
Worth  &  Doiver  City,  which  road  transported 
the  goods  to  Quanah,  and  from  which  place 
the  Quanah,  Acme  &  Pacific,  the  defendant 
berein,  as  connecting  carrier,  transported  the 
same  to  Roaring  Springs,  the  terminus  of 
such  carrier,  and  there  held  the  goods  from 
the  27th  to  31st  day  of  August,  1914,  refus- 
ing to  make  delivery  to  its  connecting  car 
rier,  the  Motley  County  Railway  Company  at 
Matador   Junction.    Appellee  alleged: 

'^bat  defendant,  in  refusing  to  deliver  said 
merchandise  to  the  Motley  County  Railway, 
and  in  carrying  the  same  to  Roaring  SpringB, 
and  there  holding  the  same,  did  so  in  violation 
of  articles  6670  and  6671  of  the  Revised  Civil 
Statutes,  •  •  *  defining  unjust  discrimina- 
tion and  providing  a  penalty  therefor;  and  in 
forther  violation  of  an  order  of  the  Railroad 
Commission  of  the  state  of  Texas,  regulating 
the  transportation,  delivery,  and  intercnanging 
of  freight  between  carriers,  being  circular  No. 
199,  which  went  into  effect  January  27,  1896, 
and  which  has  continued  in  full  force  and  effect 
since  that  date." 

The  case  was  tried  by  the  court  without 
a  Jury,  who  rendered  Judgment  for  $1  damag- 
es and  $125  as  a  penalty  on  account  of  alleged 
unjust  discrimination. 

[1  ]  Appellant's  first  assignment  of  error,  in 
ocKinection  with  Its  first  proposition,  nrges 
that  subdivlsi(Ht  2  of  article  6670,  Revised 
Statutes  1911,  and  not  subdlTlsion  1,  gov- 
ems  this  action  Cor  unjust  discrimination 
for  delay  referable  to  a  connecting  carrier, 
and  tt  is  necessary  to  show  a  vlolatl(«  of  a 
mle  and  regulation  of  the  Railroad  Commis- 
sion of  Texas  before  a  penalty  may  be  re- 
covered under  article  6671.  This  assignment 
will  have  to  be  sustained,  possibly  for  a  dlf- 
tensit  reason  than  adduced  by  appellant, 
though  covered  by  the  assignment  As  clear- 
ly pointed  out  in  Quanah,  Acme  &  Pacific  Ry. 


Ca  V.  Jones  Lumbw  Co.,  178  S.  W.  868,  In 
following  the  case  of  Inman  v.  Ry.  Co.,  14 
Tex.  Civ.  App.  39,  37  8.  W.  37  (writ  of  error 
denied),-  if  regulations  were  not  adc^ted  by 
the  Commissitxi  under  subdivision  2,  art.  6670, 
the  penalty  would  accrue  where  the  statute 
Is  violated  Just  the  same;  but  If  there  were 
regulations — 

"the  question  as  to  whether  or  not  there  was 
such  a  refusal  as  to  incur  the  penalty  would  b« 
determined  from  the  consideration  of  them,  as 
weU  as  of  the  statute." 

Subdivision  2,  under  article  6670,  prescribes 
that: 

"Every  railroad  company  which  shall  fail  or 
refuse,  under  such  regulations  as  may  be  pre- 
scribed by  the  Commission,  to  receive  and  trans- 
port without  delay  •  *  •  the  passengers* 
tonnage  and  cars,  loaded  or  empty,  of  any  con- 
necting line  of  railroad,  and  every  taiiTotA 
which  shall,  under  such  regulations  as  may  b» 
prescribed  by  the  Commission,  fail  or  refuse 
*  •  •  to  deliver  without  delay  *  •  •  des- 
tined to  any  point  on  or  over  the  line  of  any 
connecting  line  of  railroad,  shall  be  deemed 
guilty  of  unjust  discrimination." 

[2]  The  word  "delay"  in  the  above  articles 
means  discrimination,  and  where  delay  is 
shown,  a  party  is  entitled  to  recover  the  pen- 
alty. Gulf,  Col.  &  Santa  F6  Ry.  Co.  v.  Lone 
Star  Salt  Co.,  26  Tex.  av.  App.  681,  63  a 
W.  1026  (writ  of  error  denied). 

[3]  However,  under  the  statute,  and  In  view 
of  the  allegations  of  plaintiff's  petition,  it  is 
very  evident  that  the  regulations  of  circular 
No.  199,  promulgated  by  the  Commission,  al- 
leged by  the  plaintiff  and  forming  a  part  of 
the  basis  of  its  recovery,  in  this  instance  en- 
ters into  the  suit  as  an  essential  element  of 
recovery.  In  the  case  of  Quanah,  Acme  & 
Pacific  v.  Jones  Lumber  Co.,  supra,  it  was 
shown  that  a  circular  was  applicable  only 
to  carload  lots,  and  the  shipment  was  one 
less  than  carload  lots.  This  record  Is  de- 
void of  circular  190,  which  plaintiff  pleads 
that  defendant  violated,  regulating  the  trans- 
portation, delivery,  and  Interchanging  of 
freight  between  connecting  carriers.  A  part 
of  the  basis  of  plaintiff's  cause  of  action  not 
having  been  shown,  the  Judgment  was  un- 
warranted. This  court  adheres  to  Ita  ruling 
that  if  there  is  no  regulation  embracing  mat- 
ters of  this  kind,  subdivision  1,  under  article 
6670,  in  coimection  with  article  6671,  would 
control. 

[4-1]  There  is  tendered,  between  appellant 
and  appellee,  the  question  of  through  ship- 
ment and  through  transportation,  applicable 
to  this  record  as  a  predicate  for  recovery. 
The  plaintiff  did  not  show  a  cmitract  of 
through  shipment  The  receipt  forwarded 
by  the  consignor  to  the  consignee  does  not 
exhibit,  nor  toid  to  prove,  a  contract  of 
through  shipment.  Again,  this  receipt  states 
that  the  goods  were  "received  in  good  order, 
from  Butler  Bros.,  subject  to  the  conditions  of 
this  company's  bill  of  lading."  What  consti- 
tutes the  company's  bill  of  lading,  which  we 
assume  is  the  real  contract  between  the  pep- 
ties,  is  not  attempted  to  be  shown.  The  fact 
that  this  receipt  discloses  that  It  may  have 
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been  issued  tn  Dallas,  the  Initial  station  of 
shipment,  and  the  consignee  is  G.  W.  Warren, 
with  the  destination  of  the  goods  as  Matador, 
would  not  tend  to  show  the  through  shipment. 
Goods  have  to  be  marked  for  destination  for 
the  benefit  of  connecting  carriers.  In  the 
absence  of  a  special  contract,  or  course  of 
business  shown  to  the  contrary,  an  Initial 
carrier,  or  an  intermediate  connecting  car- 
rier, is  bound  only  to  safely  carry  and  deliver 
to  the  next  carrier.  Hunter  v.  Hallway  Co., 
76  Tex.  195,  IS  S.  W.  190;  Railway  Co.  v. 
Jackson,  99  Tex.  347,  89  S.  W.  968 ;  Railway 
Co.  V.  Browu  &  WUUamson,  99  Tex.  349,  89 
S.  W.  971;  McCam  v.  Hallway  Co.,  84  Tex. 
368,  19  S.  W.  547,  16  L.  R.  A.  39,  31  Am.  St 
Rep.  61.  Justice  Stayton,  in  the  latter  case, 
Quotes  the  language  of  the  Supreme  Court  of 
the  United  States,  Myrlck  v.  Railway  Co.,  107 
V.  S.  106,  1  Sup.  Ct.  425,  27  L.  Ed.  826: 

"That  each  road,  confining  itself  to  its  com- 
mon-law liability,  is  only  bound,  in 'the  absence 
of  a  special  contract,  to  safely  carry  over  its 
own  route  and  safely  to  deliver  to  the  next  con- 
necting carrier.    •    •    • " 

Neither  do  we  think  that  the  receipt  of  H. 
D.  Bishop,  the  agent  at  Roaring  Springs, 
which  was  delivered  to  Warren  by  the  Motley 
County  Railway  Company,  tended  to  prove 
the  through  shipment.  Article  331a,  now 
781,  does  not  assist  the  appellee  in  any  man- 
ner. Galveston,  H.  &  S.  A.  Ry.  Ca  t.  Jones, 
104  Tex.  96,  134  S.  W.  328.  There  must  be 
shown  something  more  than  receiving  and 
transporting  the  goods  or  property  under  that 
article  to  show  a  contract  for  through  ship- 
ment Same  case,  supra.  The  receipts  are 
mere  isolated  facts. 

[7]  However,  we  do  not  understand  that  a 
contract  for  through  shipment  as  against  the 
act  complained  of,  would  have  to  be  shown 
to  fasten  liability.  The  cause  of  action  here 
la  predicated  upon  the  refusal  and  failure, 
willfully  manifested,  by  the  Quanah,  Acme 
&  Pacific  Railway  Company  to  deliver  to  its 
connecting  carrier,  the  Motley  County  Rail- 
way Company,  the  freight  in  question.  The 
delay  and  discrimination  that  carrier  is 
guilty  of,  and  not  the  delay  and  discrimina- 
tion of  some  other  connecting  carrier,  is  the 
question  here.  Under  the  law,  it  was  re- 
quired to  transport  and  deliver  to  a  connect- 
ing carrier,  and  though  a  through  contract 
is  not  shown,  bat  if  performed  In  a  manner 
constituting  the  delay  and  discrimination  in 
Tiolati<x>  of  the  statute,  the  damages  and  pen- 
alty would  attach.  Its  own  act  is  what  is 
complained  of. 

[t]  PlaintlflC  pleads  the  violation  of  circular 
No.  199.  The  defendant  pleads  another  cir- 
cular issued  by  the  Railroad  Commission, 
November  19,  1907.  This  latter  circular 
seems  to  be  applicable  to  shipments  in  less 
than  carload  lots,  with  a  graduated  penalty 
embraced  therein  by  the  Commission,  based 
niMn  weight,  and  extending  to  the  connecting 
carrier  48  hours  additional  time  at  junction 


points,  if  necessary  to  rebandle  the  ship- 
ment Article  6671,  in  the  event  of  delay  and 
discrimination,  entitled  the  shipper  aggrieved, 
to  "damages  sustained  in  consequence  of 
such  violation,"  besides  the  penalty  in  addi- 
tion thereto.  We  do  not  think  that  the  Com- 
mission has  the  right,  in  this  character  of 
action,  to  prescribe  the  "damages  sustain- 
ed," and  think  that  the  Legislature  evidently 
did  not  intend  to  give  such  power.  These 
goods  arrived  at  Roaring  Springs  August  27, 
1915,  and  were  not  delivered  to  the  connect- 
ing carrier  until  August  31st  Api>ellant 
says  that  the  record  shows  that  the  Commis- 
sion's order  pleaded  by  it  was  complied  with 
in  reference  to  the  time  at  Junction  points. 
We  do  not  think  so.  A  part  of  Thursday,  all 
of  Friday  and  Saturday,  is  longer  than  the 
time  prescribed.  The  fact  that  it  did  not 
run  a  daily  freight  would  be  no  excuse  in 
falling  to  take  the  freight  Imck  to  the  Jonc- 
tion. 

[I]  We  dislike  to  reverse  this  case  on  the 
technicality  Involved,  but  Judicially  we  are 
unable  to  tell  which  regulation  would  be  ap- 
plicable to  this  shipment;  plaintiff  pleads 
one  and  does  not  prove  it;  defendant  inter- 
poses another  and  falls  to  exhibit  it  as  ap- 
plicable as  a  proper  defense.  The  act  Is 
constitutional.    Reversed  and  remanded. 


HEARD  et  aL  V.  BOWEN  et  aL    (No.  !55T7.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  19,  1016.    On  Motion  for  Rehearing, 

March  15, 1916.) 

1.  Basbmentb  «=>36(3)— AnvEBSE  Possession 
—Evidence. 

Evidence  held  sufficient  to  show  that  plain- 
tiCfs  acquired  an  easement  or  prescriptive  right 
of  way  over  defendant's  property  by  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Gent  Dig.  §S  77,  78v  88,  93;  Dec.  Dig.  <&=» 
36(3).] 

2.  Easements    «=>36(2)— Pbesobiptior— E<vi- 

DENCG. 

While  parol  evidence  showing  a  verbal  gift 
of  a  right  of  way  is  not  admissible  to  establish 
an  easement,  it  is  admissible  to  show  that  one 
using  such  easement  did  so  adversely. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  77,  78,  88,  90-92 ;  Dec  Dig.  «=» 
36(2).] 

3.  Advebsg  Possession  ^s>106(1)  —  Aotebse 
Title— VAunrrY. 

A  limitation  title  when  it  matures  is  as 
good  as  any  other  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |S  604,  619-423;  Dec.  Dig. 
<S=»106(1).] 

4.  Vbndob  and  Purchaser  «=92S0(1) — ^Bona 
Fide  Purchaser— Recordation  of  Instru- 
ments—Pbebcriftivk  Easbmbntb. 

As  the  recording  laws  make  no  provision 
for  the  recordation  of  adverse  titles  or  easements 
acquired  by  adverse  possession,  a  purchaser  of 
land  across  which  such  an  easement  had  lieen 
acquired   cannot  defeat  the   easement  on   the 
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Sround  that  he  waa  an  innocent  pnrchaaer  and 
tbe  records  did  not  show  the  easement 

[Ed.  Note.— XV>r  other  cases,  see  Vendor  and 
T>nrchaser,  Cent.  :Mj;.  i  68&;    Dee.  Dig.  «=> 
23»a).l 
5.  Appsai.  and  Ebbob  «s>4»0(4)  —  Absion- 

1CKNT8  OV  BBBOB   —  SUKnCIKNOT  —  BXCSF- 

TIONB. 

Where  the  bills  of  exception  complaining  of 
tbe  overrnlinf  of  objections  to  charges  and  the 
denial  of  special  requests  did  not  show  when  the 
objections  were  made  or  the  requests  offered,  or 
that  the  court's  attention  was  called  to  the  mat- 
ter before  tlie  main  cliarge  was  given,  assign- 
ments based  thereon  will  not  be  considered. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2298;  Dec  Dig.<«=»40g(4).] 

On  Motion  for  Blearing. 
0.  Apfbai,  and  Ebbob  4=9742(5)  —  AfiBioit- 
MSNTS  or  Bbbos— Statbkbnis. 

An  assignment  based  on  tlie  charge  on  the 
ground  that  there  was  no  evidence  to  support 
it  need  not  be  considered,  where  the  statement 
did  not  set  out  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «8=3742(5).] 

7.  Easeioentb     @=»8(2, 3)     —     Fbescbiftivx 

Rights— Adtkbse  Use. 

Where  a  verbal  way  over  land  is  granted, 
possession  nnder  snch  grant  is  adverse;  the 
verbal  grant  being  void  nnder  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  U  2^.  27-33;   Dec.  Dig.  «s>8<2,3).] 

&  Appbai.  and  Ebbob  <8=>1033(5)— Bxvikw— 
Habmless  Ebbob— Instbdotions. 

Where  the  court  might  properly  have  In- 
structed the  jury  that  plaintiffs'  holding  was 
adverse,  defendants  cannot  complain  of  an  in- 
struction on  that  issue;  the  jury  having  found 
that  plaintiffs'  holding  was  adverse  and  that 
they  had  acquired  a  prescriptive  way. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4066;  Dea  Dig.  «=» 
1033(5).] 

9.  Affxai.  and  Ebbob  9=>216(2)— Pbesenta- 

TICK  OF  CrBOUNDS  OF  ReVISW  IN  OOtJBT  BB- 

I.OW — Necessity. 

Where  the  court  properly  submitted  a  ques- 
tion of  tect  to  the  jury,  a  party  who  requested 
no  instmctions  supplying  omissions  inj  the 
charge  given  and  made  no  objections  cannot 
complain  of  such  omissions  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i3a»216<2);  Trial,  Cent  Dig. 
H  ^,  630-641.] 

10.  Easeherts  «=3>3(2)— Pbkr<'iui'TIVb  E^asb- 
lONTS— AOQtnsiTioir. 

Thoiwh  plaintilEs'  property  was  separated 
from  a  rlgnt  of  way  by  an  alley,  they  may,  hav- 
ing held  tbe  way  adversely,  claim  it  as  a  pre- 
scriptive easement  appurtenant  to  their  lands. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  1 10;  Dec.  Dig.  <Ss»3(2).] 

Appeal  from  IMstrlct  Court,  Bexar  Coun- 
ty;   W.  F.  Ezell,  Judge. 

Actton  by  Francis  J.  Bowen  and  others 
against  A.  B.  Heard  and  another,  who  im- 
pleaded John  D.  Sipple,  on  whose  death  pend- 
ing suit  the  cross-action  was  revived  against 
Tracy  D.  Sipple,  Independent  executrix. 
From  a  Judgment  for  plaintiffs  and  a  Judg- 
foent  over  for  the  first-named  defendants 
against  the  croes-defendant,  all  defendants 
appeal.    Affirmed. 


Haltom  ft  Haltom,  of  San  Antonio,  for  ap- 
pellants. Joe  H.  H.  Graham,  of  San  Antonio, 
for  appellees. 

CABIJ,  J.  Appellees,  Francis  J.  Bowen 
and  his  wife,  Eleanor  M.  Bowen,  Mrs.  Mary 
Gaenslen,  a  widow,  Fred  B.  Gaenslen  and 
Neva  Gaenslen,  his  wife,  sued  appellants,  A. 
B.  Heard  and  his  wife,  Julia  D.  Heard,  to 
establish  a  certain  easement  or  prescriptive 
right  in,  and  to  open,  a  certain  street  or 
roadway  in  South  Heights  in  the  city  of  San 
Antonio.  Appellants  answered,  and,  after  de- 
nying the  allegations,  alleged  by  way  of  plea 
over  that  they  bought  said  property  from 
John  D.  Sipple,  who  warranted  the  title,  and 
since  he  had  died  after  suit  was  filed  and 
after  he  was  made  a  party,  bis  wife,  Tracy 
D.  Sipple,  Independent  executrix  of  John  D. 
tipple's  estate,  was  made  a  party  defendant 
on  said  cross-actlou.  In  a  trial  before  a 
Jury,  a  verdict  was  returned  in  favor  of  tbe 
plaintiffs,  and  In  favor  of  the  original  de- 
fendants against  Tracy  D.  Sipple  as  Inde- 
pend^it  executrix  of  the  estate  of  John  D. 
Sipple,  deceased,  for  $220,  and  Judgment  was 
entered  accordingly.  The  origlual  defend- 
ants and  Mrs.  Sipple  have  appealed. 

[1,2]  The  first  and  second  assignments  of 
error  assert  that  adverse  {KMaesslon  and  user 
are  not  shown  because  the  proof  shows,  that 
appellees  were  using  the  property  with  the 
consent  of  the  then  owners  and  not  adversely 
to  tbe  owners.  This  is  based  upon  the  fact 
that  the  evidence  shows  that  about  1,892  ap- 
pellees obtained  from  tbe  Denver  &  San  An- 
tonio Investment  Company,  which  owned  the 
property  at  that  time,  permission  to  have  wa- 
ter pipes  laid  over  the  property.  The  water 
company,  it  seems,  had  a  rule  forbidding  the 
laying  of  pipes  to  siqiply  water  unless  the 
appellants  owned  the  land  over  which  the 
pipes  would  pass.  Appellees  testified  that 
they  conferred  with  the  investment  company 
and  obtained  a  grant  or  declaration  of  en- 
trance  over  the  property.  They  "granted  and 
conceded  the  right  to  nse  that  road  or  street." 
QOie  evidence  proceeds: 

"I  think  that  they  (the  investment  company) 
pat  it  in  writing,  but  the  watervvorks  company 
were  not  able  to  find  the  written  document.  I 
did  not  get  any  writing;  in  those  early  days 
they  did  not  attend  so  closely  to  fretting  thinRH 
in  black  and  white  as  they  do  to-day.  We  got 
a  right  to  use  the  road,  and  used  it  continu- 
ously after  that  I  located  my  house  according 
to  the  street  and  the  extension  agreed  upon,  be- 
cause I  thought  that  would  be  a  satisfactory 
and  good  location." 

The  evidence  shows  that  only  the  Bowen 
family  lived  on  block  OS,  and  the  rond  or 
street  was  used  by  them  and  their  friends 
calling,  trades  people,  etc.,  having  business 
with  them,  for  the  road  or  street  passed  into 
their  property.  This  road  or  street  was  used 
continuously  by  them  from  about  the  fall  of 
1892  until  Heard  ran  a  fence  across  it  In 
1910.    The  evidence  taken  as  a  whole  Is  suf< 
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fldent  to  support  the  flnding  that  appellees 
were  using  the  road  under  a  claim  of  right, 
and  that  the  owners  at  the  time  recognized 
that  right  and  conceded  it  when  they  gave 
the  instrument  with  reference  to  the  laying 
of  the  water  pipes.  The  proposition  made  is 
that,  In  order  to  establish  an  easement  by 
prescription,  there  must  be  a  claim  to  the 
right  of  way  adyerse  to  that  of  the  owner 
of  the  soil,  expressly  or  impliedly  known  to 
the  owner  of  the  soil.  The  testimony  la  suf- 
ficient to  show  that  they  were  using  under 
claim  of  right  the  street  at  that  time,  and, 
while  parol  evidence  showing  a  verbal  gift 
or  concession  is  not  admissible  to  establish 
an  easement  in  the  property,  it  is  admissible 
for  the  purpose  of  showing  that  the  posses- 
sion wajs  adverse.  Shepard  t.  O.,  H.  &  S.  A. 
By.  Co.,  2  Tex.  Civ.  App.  635,  22  S.  W.  267. 
This  question  waa  again  passed  upon  in 
Smith  V.  Gulnn  et  al.,  131  S.  W.  636,  and 
the  Supreme  Court  refused  a  writ  of  error. 
It  was  there  held  that  evidence  of  entering  on 
and  continuing  active  possession  and  use  of 
a.  lot  under  claim  of  parol  gift  thereof  was 
admissible  as  showing  that  the  possession 
was  adverse,  putting  In  operation  the  10-year 
statute  of  limitation.  If  we  take  the  evi- 
dence of  appellees  in  this  case  as  true,  and 
we  must,  In  deference  to  the  Jury's  finding, 
that  right  to  lay  water  pipes  was  a  recogni- 
tion and  acquiescence  In  the  claims  then  as- 
serted by  appellees  to  the  right  to  use  that 
street  for  their  enjoyment  of  their  property 
at  the  time.  It  was  not  the  mere  granting 
«f  a  license,  but  was  a  concession  tn  accord 
with  a  claim  then  being  asserted.  And  if  that 
was,  as  the  cases  noted  held,  sufficient  to 
start  the  statute  of  limitation,  there  has  been 
nothing  since  occurred  which  would  stop  it, 
up  until  Heard  ran  his  fence  there  in  1910. 
See,  also.  Board  of  Trustees  t.  Railway  Co., 
67  S.  W.  150;  RaUway  Co.  v.  Gaines,  27  S. 
W.  266;  Hall  v.  City  of  Austin,  20  Tex.  Civ. 
App.  50,  48  S.  W.  53 ;  Irr.  Co.  v.  Irr.  Co.,  92 
S.  W.  1016;  McManus  v.  Matthews,  65  S.  W. 
689.  The  matter  of  whether  {wssesslon  is 
adverse  is  for  the  Jury,  when  the  evidence 
is  conflicting,  as  it  Is  in  this  case,  and  that 
was  determined  against  appellants. 

In  riu  &  Feather  Club  v.  Thomas,  188  S. 
W.  155,  cited  by  appellant: 

"The  evidence  was  Buffident  to  raise  the  is- 
sue that  the  act  of  the  dab  in  overflowing  the 
slough  was  adverse  to  the  owner  of  the  land. 
There  was  evidence  that  plaintiS  and  his  prede- 
cessors in  title  allowed  the  channel  of  the  wa- 
ter on  the  land  to  become  filled  up  by  sediment, 
and  there  was  no  error  in  submitting  this  issue 
to  the  jury." 

We  see  nottilng  in  this  inconsistent  with 
the  views  above  expressed.  The  assignments 
are  overruled. 

The  location  of  the  land  was  established 
with  suflicient  certainty,  and  the  third  and 
fourth  assignments  are  overruled. 

[3, 4]  The  fifth  assignment  is  without  mer- 
it, and  is  overruled.  This  asserts  the  prop- 
osition that,  where  one  buys  land  without 


notice  of  an  easement  thereon  tn  favor  of  a 
third  party,  the  purchaser  takes  the  same 
free  from  the  easement  Limitation  titles  to 
land  easements  and  similarly  acquired  rights 
are  not  subject  to  the  registration  laws  of 
the  state.  Judge  Williams  has  well  repress- 
ed the  reasons  for  this  In  MacGregor  v. 
Thompson  et  al.,  7  Tex.  Civ.  App.  34,  26  S. 
W.  660,  where  he  sayS: 

"The  law  creates  and  confers  the  title  arising 
from  adverse  poasession.  It  does  not  Sow  from 
a  contract  between  the  parties,  which  could  be 
reduced  to  writing,  and  put  of  record.  There 
is  no  privity  between  the  possessor  and  him  who 
is  dispossessed,  and  the  right  of  the  former  does 
not  result  from  any  act  of  the  latter,  but  is  the 
effect  given  by  law  to  the  possession.  The  ad- 
verse possessor  does  not  hold  under  the  former 
owner,  but  independently  of  him.  As  the  law 
makes  the  title  complete  when  the  time  has 
run,  we  cannot  bold  it  necessary  for  the  posses- 
sor to  do  something  else,  which  the  law  has  not 
exacted." 

A  limitation  title  is  spedally  provided  for 
by  law,  and  when  it  matures  it  is  Just  as 
good  as  any  title.  See  Burton's  Heirs  v.  Car- 
roll, 06  Tex.  320,  72  S.  W.  582,  wherein  Judge 
Brown  discusses  the  matter.  And  yet  we 
know  of  no  provision  of  law  for  the  regis- 
tration of  the  same,  so  that  the  rule  of  inno- 
cent purchaser  without  notice  would  apply. 
A  party  buying  the  paper  title  receives  only 
sudi  title  as  his  grantor  has,  and,  if  that  has 
been  lost  and  adverse  possession  is  ripened 
into  a  limitation  title,  he  receives  nothing. 
Williams  y.  McComb,  163  S.  W.  666;  East 
Texas  Land  Co.  v.  Shelby,  17  Tex.  Civ.  App. 
685,  41  S.  W.  542. 

This  is  not  the  same  kind  of  a  case  as 
that  where  one  buys  without  knowledge  of 
an  outstanding  unrecorded  deed,  as  In  Bush- 
ing V.  Lanier,  51  Tex.  Civ.  App.  278,  111  S. 
W.  1001,  dted  by  appellant,  because  the  law 
makes  provision  for  the  recording  of  such  In- 
struments, and  provides  especially  what  ef- 
fect they  shall  have  as  against  a  purchaser 
without  knowledge  thereof. 

For  that  matter,  the  evidence  is  suffident 
to  show  that  the  owners  of  the  fee  did  have 
notice  of  the  use  to  which  the  road  was  being 
put  and  of  the  adverse  claim  of  appellees, 
for  Francis  J.  Bowen  testified  that  he  told 
both  Slpple  and  Heard  before  either  bought. 
In  addition  to  this,  Slpple  had  been  the  agent 
for  the  Denver  &  San  Antonio  Investment 
Company  and  had  given  him  the  name  of 
the  man  who  was  agent  for  the  company 
before  he  (Slpple)  became  agent  Heard  saw 
the  lots  before  he  bought,  and  the  appellees' 
witnesses  all  say  there  was  a  big  plain  road 
which  any  one  who  saw  the  lots  could  see. 

[6]  The  objection  to  the  court's  charge  set 
forth  in  the  sixth  assignment  will  not  be  con- 
sidered, because  the  assignment  falls  to  show 
that  the  objection  was  filed  and  called  to 
the  court's  attention  before  the  main  charge 
was  given  to  the  Jury,  and  that  exception 
was  then  and  there  taken  to  the  action  of  the 
court.  The  bill  of  exception  says:  "And  to 
this  both  defendants  Heard  and  Slpple  ex- 
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eepted."  Wben  this  was  done  1b  not  stated. 
It  Is  necessary  to  show  by  the  bill  that  the 
objection  to  the  charge  was  made  at  the  prop- 
er time  and  by  the  coart  OTermled,  and  ex- 
ception reserved  at  the  time  of  the  ruling. 
Connor  t.  Uvalde  National  Bank,  172  S.  W. 
1T7;  Price  v.  Lauve,  49  Tex.  80;  I.  &  G.  N. 
Ry.  Co.  T.  H»oer,  78  S.  W.  682;  Anderson 
▼.  AsdersMi,  23  Tex.  640;  CoUlns  T.  Bank, 
76  Tex.  258,  U  S.  W.  1053. 

And  for  the  same  reason  the  seventh  assign- 
ment will  not  be  considered.  Tb6  bill  of  ex- 
ception simply  shows: 

"And  be  it  further  remembered  that  the  defend- 
ants Heard  and  Sipple  requested  special  cfaargea 
1.  2,  3,  4,  5,  6,  8,  9,  11,  and  12,  all  of  which 
were  refused  by  the  court,  and  the  defendants 
then  and  there  excepted  to  the  action  of  the 
court,  etc" 

When  did  they  request  these  charges  and 
when  were  they  refused  and  exception  re- 
served ?  It  certainly  does  not  show  that  they 
were  presented  before  the  main  charge  was 
given  to  the  Jnry  and  action  then  taken  by 
the  conrt  and  bill  reserved. 

fnie  Judgment  is  affirmed. 

On  Motion  for  Rebeartng. 

[•]  Appellant  contends  that  the  bill  of  ex- 
ceptions on  which  the  sixth  assignment  Is 
predicated  should  be  held  sufficient  We 
have  given  the  question  careful  considera- 
tion, and  although  we  believe  our  holding  is 
in  line  with  the  statements  made  In  the  cited 
cases,  and  the  general  rules  with  regard  to 
the  requisites  of  bOls  of  exception,  we  have 
no  disposition  to  be  unduly  technical  in  the 
construction  thereof,  and  hence  have  decided 
to  consider  such  assignment  of  error.  The 
assigmnent  Is  based  upon  an  objection  to  a 
paragraph  of  the  charge  reading  as  follows: 

"If  you  believe  from  the  evidence  that  the 
Denver  ft  San  Antonio  Investment  Company 
oonaented  to  the  nse  of  the  lots  as  a  roadway 
by  plaintiCb,  and  that  the  plaintiffs  commenced 
and  afterwards  used  the  road,  if  there  was  one 
by  reason  of  such  consent  of  the  former  owner 
of  the  lots,  if  there  was,  and  that  sach  consent, 
if  any,  was  revocable  at  the  will  of  the  said 
Denver  &  San  Antonio  Investment  Company, 
then  yon  will  find  for  the  defendants ;  but  if  you 
t>elieve  from  the  evidence  that  plaintiffs  began 
to  use  said  road  nnder  claim  of  right  prior  to 
said  consent,  if  aiky,  then  this  issue  would  be- 
come immaterial,  and  you  cannot  find  for  the 
defendants  on  tills  issue." 

The  only  point  made  is  that  there  is  no 
evidence  that  the  consent  given  by  the  Den- 
ver ft  San  Antonio  Investment  Company  was 
not  revocable.  In  this  connection,  it  is  stated 
that  a  mere  permissive  use  of  a  road  is 
always  presumed  to  be  revocable  at  the  will 
at  the  owner.  This  statement  adds  nothing 
to  the  contention.  It  amounts  to  an  assump- 
tion that  the  evidence  shows  merely  a  per- 
mission, and  not  a  grant  Intended  to  be  per- 
manent, ^e  testimony  relating  to  the  con- 
sent referred  to  by  the  court  Is  not  set  out 
by  appellants  In  their  statement,  and  we  are 
Justified  In  overruling  the  assignment  on 
that  gronnd  alone. 

[7-f]  However,  aa  we  understand  tlie  testi- 


mony considered  by  ns  in  disposing  of  the 
preceding  assignments,  it  shows  a  verbal 
grant  of  the  right  to  use  the  land  as  a  load 
or  street,  upon  tlie  strength  of  which  the 
grantees  arranged,  in  building  their  houses, 
to  leave  open  a  road  or  street  which  would 
connect  with  the  land  over  which  they  claim 
the  easement,  and  which  extension  would  be 
beneficial  to  the  grantors.  This  Issue  was 
material  on  the  question  whether  the  pos- 
session was  adverse,  for  a  permissive  use 
cannot  be  adverse;  but  where  a  grant  is 
made,  which  is  unenforceable  because  in  vio- 
lation of  the  statute  of  frauds,  the  holding 
under  such  a  grant  is  adverse.  It  Is  evident' 
from  the  nature  of  the  transaction  as  shown 
by  the  testimony  that  the  grant  was  intend- 
ed to  be  permanent  and  not  a  mere  permis- 
sive use.  If  we  are  correct  In  this,  the  tes- 
timony being  undisputed,  it  was  the  duty 
of  the  court  to  so  instruct;  but  the  defend- 
ants could  not  have  been  Injured  by  reason 
of  the  fact  that  the  Jury  decided  the  question 
against  them,  if  the  court  should  have  so 
decided  it.  But  to  say  the  least,  the  testi- 
mony we  have  in  mind  shows  a  verbal  grant. 
and,  if  we  have  overlooked  testimony  disput- 
ing the  same,  there  was  at  least  an  issue 
for  the  Jury,  and  the  only  defect  In  the 
charge  consisted  in  falling  to  give  the  Jury 
a  guide  by  which  to  determine  whether  it 
was  revocable  or  not.  No  such  objection  was 
made  to  the  charge,  however,  nor  any  ef- 
fort made  to  supply  the  omission.  The  as- 
signment 1b  overruled. 

[1 0]  The  seventh  assignment  must  be  over- 
ruled, unless  it  raises  a  question  of  funda- 
mental error,  for,  in  addition  to  the  defect 
in  the  bill  of  exceptions  pointed  out  in  oar 
former  opinion,  we  call  attention  to  the  fur- 
ther fact  that  the  assignment  is  not  a  copy 
of  any  paragraph  of  the  motion  for  new  trial, 
and  in  fact  relates  to  a  point  not  even  men- 
tioned In  such  motion.  We  are  inclined  to 
the  view  that,  if  tlie  assignment  points  out  an 
error,  it  would  not  be  a  fundamental  one: 
but,  as  we  conclude  there  is  no  error,  we 
wlU  briefly  state  our  reasons  for  such  con- 
clusion, leaving  the  question  of  what  Is 
fundamental  error  alone.  In  the  hope  that, 
by  the  time  it  becomes  necessary  to  pass  upon 
it  under  similar  circumstances,  the  Supreme 
Court  will  have  given  us  some  more  definite 
guide  than  that  furnished  by  the  opinions 
now  before  us. 

Appellant  contends  that  the  evidence  Is  in- 
sufficient to  support  the  Judgment  because 
It  shows  without  contradiction  that  the  land 
over  which  tike  easement  is  claimed  is  sepa- 
rated by  an  alley  from  the  land  to  which 
such  easement  Is  claimed  to  t>e  appurtenant 
Only  one  Texas  case  is  cited  in  support  of 
such  contention,  viz..  Alley  v.  Carleton,  29 
Tex.  7S,  94  Am.  Dec.  260.  In  said  case  the 
point  was  not  decided,  but  the  court  In  de- 
scribing the  kinds  of  easements  stated  that 
an  easement  "appendant"  is  Incident  to  an 
estate,  one  terminus  of  wUch  is  the  land  or 
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tenement  of  the  party  claiming  It  The  rule 
contended  for  by  appellant  is  anstalned  by 
some  of  tbe  earlier  cases  as  well  as  text- 
book writers ;  but  the  more  liberal  view  now 
obtains  very  generally  that,  notwithstanding 
neither  terminus  of  the  way  is  upon  the  close 
to  which  it  is  claimed  appurtenant,  it  will 
nevertheless  be  so  regarded.  If  it  clearly  ap- 
pears to  have  been  the  Intention  of  the  par- 
ties that  It  should  be.  Ruling  Case  Law,  vol. 
9,  p.  738 ;  Graham  v.  Walker,  78  Conn.  130, 
61  Atl.  98,  2  L.  R.  A.  (N.  S.)  983  and  note.  112 
Am.  St.  Rep.  93,  3  Ann.  Cas.  641:  Jones 
on  Easements,  §  6.  As  the  question  is  an 
open  one  in  this  state,  we  feel  at  liberty  to 
adhere  to  the  more  liberal  rule,  which  is 
founded  upon  Justice  and  common  sense  in 
preference  to  one  based  upon  the  shadow  In- 
stead of  the  substance. 
The  motion  for  rehearing  is  overruled. 


TEXAS    FIDELITY    ft    BONDING    00.    t. 

GENERAL  BONDING  &  CASUALTY 

INS.  00.  et  al.    (No.  7456.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 
6, 1916.    Rehearing  Denied  March  11,  1916.) 

1.  CoaPOBATioNS  iS=>484(2i— Powers  of  Coh- 

POBATION— "In  DEMNITY.' ' 

A  corporntlon  organized  under  Rev.  St 
1911,  art.  4928,  empowering  such  corporations 
to  guarantee  contracts  between  individuals,  cor- 
porations, as  well  OS  the  state  and  municipal 
corporations  or  counties,  has  no  authority  to 
make  a  contract  of  indemnity  which  is  an  engage- 
ment to  make  good  and  save  another  from  loss 
upon  some  obligation  which  be  has  incurred  or  is 
about  to  incur  to  a  third  person,  and  is  an  in- 
dependent agreement  instead  of  collateral  to 
some  principal  undertaking  as  is  a  contract  of 
guaranty  oi  suretyship. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1815 ;  Dec.  Dig.  <S=>i8i(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indemnity.] 

2.  COBPOBATIONS  ^=>484:(2)— PoWKBS  OF  COR- 

POBATIONS— TJltba  Vires. 

A  cArporation  authorized  by  law  to  enter 
into  contracts  of  guaranty  cannot  justify  the 
making  of  indemnity  contracts  on  the  theory 
that  they  fall  witliin  its  implied  powers,  and 
such  a  contract  is  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1815 ;   Dec.  Dig.  «=3484(2).] 

3.  CoBPOBATioNs  «=»388(2)  —  Ultba  Vibes 
Act— Estoppel. 

Defendant,  a  Texas  corporation,  authorized 
only  to  do  a  guaranty  business,  entered  into  an 
indemnity  contract  with  plaintiGr,  another  Texas 
corporation  authorized  to  do  a  similar  business. 
Btid  that,  notwithstanding  defendant  received 
compensation  under  such  contract,  it  was  not  es- 
topped to  urge  the  ultra  vires  character  of  the 
contract,  for  plaintiff  must  have  had  knowledge 
of  the  limitations  of  defendant's  powers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  g  1557 ;  Dec.  Dig.  «=>3S8(2).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Feree,  Judge. 

Action  by  the  Texas  Fidelity  &  Bonding 
Company  against  the  General  Bonding  & 
Casualty    Insurance    Company    and    otbera 


From  a  judgment  in  ftivor  of  tbd  corporate 
defendant  but  against  the  individual  de- 
fendants, plaintiff  appeals.    Affirmed. 

Etherldge,  McCormlck  ft  Bromberg,  of  Dal- 
las, for  appellant  W.  D.  Cardwell,  T.  L. 
Oamp,  and  W.  J.  J.  Smith,  all  of  Dallaa,  for 
appellees. 

RAINBY,  C.  J.  This  was  an  action  on 
three  indemnity  bonds,  executed  for  value  to 
insure  appellant  against  the  consequences  of 
its  becoming  surety  on  three  criminal  ball 
bonds  required  by  a  court  in  Louisiana,  to 
recover  the  losses  sustained  by  appellant  as 
such  surety.  The  case  was  tried  before  tlie 
court  without  a  jury,  and  resulted  tn  a  judg- 
ment in  favor  of  the  plaintiff  against  the  in- 
dividual appellees,  but  tn  favor  of  the  cor- 
porate appellee. 

Appellant  pleaded.  In  substance:  That  on 
and  prior  to  May  7,  1913,  A.  C.  Earslake 
was  in  jail  in  the  parish  of  Morehouse,  state 
of  Louisiana,  where  he  was  being  held  under 
three  informations  charging  him  in  one  with 
the  crime  of  burglary  and  in  two  with  the 
offense  of  grand  larceny,  and  that  his  bail 
had  been  fixed  in  the  burglary  case  at  $3,- 
000,  and  in  the  grand  larceny  cases  at  $1,- 
000  each.  That  the  appellant,  at  the  instance 
of  the  appellees,  and  Induced  so  to  do  by  the 
execution  and  delivery  to  it  by  appellees  of 
three  instruments  of  indemnity  by  which  the 
appellees  agreed  to  bold  appellant  harmless 
against  the  consequences  of  the  executloa 
of  said  bonds  as  to  all  demands,  liabilities, 
exi)enses,  and  attorney's  fees  that  it  might 
suffer  thereby,  executed  the  bail  bonds  as 
surety  for  Karslake.  That  Karslake  who 
was  released  by  reason  of  the  bonds  on  which 
appellant  became  surety,  afterwards  default- 
ed, and  that  the  bonds  were  forfeited,  and 
judgment  rendered  against  appellant  on  said 
bonds,  which  judgment  had  been  paid  off  by 
the  appellant  in  the  sum  of  $5,046.52,  and 
that  it  bad  been  required  to  pay  attorney's 
fees,  in  Louisiana  of  $50,  and  for  bringing 
this  suit  of  $750.  The  appellees  filed  their 
original  answer,  consistlug  of  a  general  de- 
murrer, a  general  denial,  and  W.  W.  Nelms, 
appellee,  filed  no  other  pleadings.  On  Oc- 
tober 22,  1914,  the  corporate  appellee  filed  an 
amended  answer,  on  which  the  case  was  tried, 
consisting  of  a  general  demurrer  and  genera] 
denial ;  certain  specific  denials  and  denials  of 
Information;  and  a  plea  that  the  contracts 
sued  on  were  void  for  want  of  corporate 
power  to  execute  them;'  and  a  plea  that 
said  defendant  was  a  corporation  organized 
under  the  laws  of  Texas  for  the  purpose  of 
doing  a  surety,  casualty,  and  liability  In- 
surance business,  and  none  other,  and  was 
at  tlie  time  of  the  execution  of  said  alleged 
contract  engaged  in  the  business  of  a  surety 
company,  and  that  it  was  not  authorized  or 
empowered  to  do  business  in  the  state  of 
Louisiana  at  the  time  of  the  execution  and 


4s»Far  other  casw  see  same  topic  and  KBT-NUMBBB  to  all  Key-NiuntMrsd  Dlgesu  and  ladexn 
'Application  for  writ  of  error  pending  In  Supreme  Court. 
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deUyery  of  the  nlleged  contracts,  which  fact 
was  well  known  to  the  plaintiff,  and  that  the 
ocMitracts  were  yold  in  law  as  between  the 
parties  thereto,  for  the  want  of  authority 
and  corporate  power  on  the  part  of  the  coe- 
poratlon  defendant  to  make  and  enter  Into 
the  allied  contracts  which  were,  and  each 
of  them  was,  in  excess  of  and  in  violation  of 
the  charter  conferring  corporate  powers  on 
said  appellee  and  of  the  purposes  of  its  In- 
corporatloa ;  that  these  facts  were  known  to 
tlie  appellant  at  the  time  of  the  execution  of 
tlie  alleged  contracts. 

The  foregoing  statement  of  the  pleading 
Is  taken  from  appellant's  brief,  which  the 
appellees  adopt,  as  well  as  the  conclusions  of 
fact  of  the  trial  court,  which  conclusions 
are  as  foUows: 

"I.  I  fiod  that  on  the  7th  day  of  May,  1918, 
A.  C.  Karslake  was  in  cnstody  of  the  sheriff 
of  the  parish  of  Morehonse,  state  of  Louisiana, 
at  Monroe,  IJa.,  under  warrants  issuing,  on  in- 
formations in  tnree  cases  charing  him  in  two 
of  the  cases  with  grand  larceny  and  in  the  other 
with  burglary,  and  that  bail  bad  been  fixed  in 
the  sum  of  ^,000  in  the  burglary  case,  and  in 
the  sum  of  $1,000  for  each  of  the  grand  larceny 
eases,  copies  of  which  said  ball  bonds  are  hereto 
annexed  and  made  a  part  hcre«f,  and  marked 
•Exhibits  A,'  'B,'  and  'O.' 

"II.  I  find  that  on  the  15th  day  of  May,  1918, 
the  defendants  W.  W.  Nelms  and  A.  U.  Pnckett 
executed  the  instruments  on  which  they  are  sued 
herein,  and  that  on  the  7th  day  of  May,  1913, 
the  defendant  General  Bonding  &  Casnalty  In- 
surance Company  executed  the  instruments  on 
which  it  is  sued  herein,  all  of  which  instruments 
are  of  identical  verbiage,  except  the  signature 
and  date,  one  being  signed  by  both  W.  W.  Nelms 
and  A.  V.  Pnckett  in  each  ef  the  three  cases, 
and  one  being  signed  by  General  Bonding  & 
Casualty  Insurance  Company  in  each  of  the 
three  cases.  The  instruments,  omitting  dates 
and  signatures,  are  as  follows: 

"  Texas  Rdelity  ft  Bonding  Company. 

"  This  agreement  witnesseth :  That  whereas, 
we,  the  undersigned,  have  requested  the  Texas 
Fidelity  &  Bonding  Company,  a  corporation,  un- 
der the  laws  of  the  state  of  Texas  Chereinafter 
called  the  company)  to  sign  and  execute  a  certain 
bond  or  undertaking  on  behalf  of  A.  C.  Karslake, 
reference  to  which  is  hereby  made  for  tlie  pur- 
pose of  certainty,  and  a  copy  of  which  instru- 
ment is  or  may  be  hereto  attached ;  and  where- 
as, the  company  has  signed  and  executed,  or  is 
about  to  sitpi  and  execute  the  said  instrument 
upon  condition  of  the  security  and  indemnity 
hereby  and  herein  provided: 

"  *Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  the  snm  of  one  dollar  in  band  paid 
to  us  by  the  company,  the  receipt  whereof  is 
hereby  acknowledged,  we  the  undersigned,  here- 
by covenant  and  agree  with  the  company,  its 
snccesBors  and  assigns,  in  manner  following: 

"  'First.  That  we  will  pay  in  cash  to  the  com- 
pany at  its  principal  office  in  the  city  of  Waco, 
Texas,  for  the  execution  of  the  said  instrument, 
the  annual  premium  or  charge  of  one  hundred 
and  no-100  dollais,  to  be  paid  annually  in  ad- 
vance on  the  day  of in  each  and 

every  year  during  the  time  the  company  shall 
be  and  continue  liable  upon  the  said  instru- 
ment, and  all  matters  arising  therefrom  and  un- 
til tiiere  shall  have  been  furoished  to  the  com- 
psny,  at  its  principal  office  in  the  city  of  Waco, 
Texas,  due  and  satisfactory  proof,  by  evidence 
legany  competent,  of  such  discharge  and  release. 

"  'Second.  That  we  will  at  all  times  indemnify 
and  keep  iad^mnified  the  company  and  hold  and 


save  It  harmless  from  and  against  any  and  all 
demands,  liabilities  and  expenses  of  whatsoever 
kind  or  nature,  including  counsel  and  attorney's 
fees,  which  it  shall  at  any  time  sustain  or  incur 
by  reason  or  in  consequence  of  having  executed 
the  said  instrument ;  and  that  we  will  pay  over, 
reimburse  and  make  good  to  the  company.  Its 
successors  and  assigns,  all  sums  and  amounts 
of  money  which  the  company  or  Its  representa- 
tives shall  pay  or  cause  to  be  paid  or  become 
liable  to  pay,  under  its  obligation  upon  said  in- 
strument, or  as  charges  end  expenses  of  whatso- 
ever kind  or  nature,  including  counsel  and  at- 
torney's fees  by  reason  of  the  execution  thereof, 
or  in  connection  with  any  litigation,  investiga- 
tion or  other  matters  connected  tiierewith,  such 
payment  to  be  made  to  the  company  as  soon  as 
it  shall  have  become  liable  therefor,  whether  it 
shall  have  paid  out  said  sum  or  any  part  there- 
of, or  not.  That  in  any  settlement  between  us 
and  the  company  the  vouchers  or  other  proper 
evidence  showing  payment  by  the  company  of 
any  such  loss,  damage  or  expense,  shall  be  prima 
facie  evidence  against  us  of  the  fact  and  amount 
of  our  liability  to  the  company,  provided  that 
such  payment  shall  have  been  made  by  the  com- 
pany in  good  faith  believing  that  it  was  liable 
therefor. 

"  'Third.  That  in  case  any  action  at  law,  suit 
In  equity  or  other  proceeding  be  commenced  or 
notice  of  such  action,  suit  or  proceeding  be 
served  upon  the  undersigned  affecting  the  liabil- 
ity of  the  company  upon  said  instrument,  or 
growing  out  of  any  matter  connected  therewith, 
or  on  account  of  which  the  said  instrument  was 
given,  we  will  immediately  so  notify  the  compa- 
ny at  its  principal  offices  in  the  city  of  Waco, 
Texas. 

"  'Fourth.  The  company  may  at  any  time  here- 
after take  such  steps  as  it  may  deem  necessary 
or  proper  to  obtain  its  release  from  any  an4  sU 
liability  under  the  said  instrument,  or  under  any 
other  instrument  within  the  meaning  of  section 
fifth  hereof,  and  to  secure  and  further  indemnify 
itself  against  loss  and  all  damages  and  expense 
which  the  company  may  sustain  or  incur  or  be 
put  to  in  obtaining  such  release,  or  in  further 
securing  itself  against  loss  shall  be  borne  and 
paid  by  us. 

"  'I"'ifth.  That  no  act  or  omission  of  the  com- 
pany in  modifying,  amending  or  extending  the 
instrument  so  executed  by  the  company  shall  in 
any  way  affect  our  liability  hereunder,  nor  shall 
we  or  any  of  ns  be  released  from  this  obligation 
by  reason  thereof,  and  we  agree  that  the  Com- 
pany may  alter,  (mange  or  modify,  amend,  limit 
or  extend  said  instrument  and  may  execute  re- 
newal thereof,  or  other  and  new  obligations  in 
its  place  or  in  lien  thereof,  and  without  notice 
to  us,  notice  being  expressly  waived,  and  in  any 
such  case  we  and  each  of  us  shall  be  liable  to 
the  company  as  fully  and  to  the  same  extent  on 
accoimt  of  an^  such  altered,  changed,  modified, 
amended,  limited  or  extended  instrument,  or 
such  renewals  thereof,  or  other  new  obligations 
in  its  place  or  in  lieu  thereof,  whenever  and  as 
often  as  made,  as  fully  as  if  such  instrument 
were  described  at  length  herein. 

"  'Sixth.  That.it  shall  not  be  necessary  for  the 
company  to  ^ve  ns,  or  either  of  us,  notice  of  any 
act,  fact  or  information  coming  to  the  notice  or 
knowledge  of  the  company  concerning  or  affect- 
ing its  rights  or  liability  under  any  such  instru- 
ments by  it  so  executed,  or  our  rights  or  lia- 
bilities hereunder,  notice  of  all  such  being  here- 
by expressly  waived. 

"  'Seventh.  That  this  agreement  shall  bind  not 
only  the  undersigned  jointly  and  severally,  but 
also  our  respective  heirs,  executors,  administra- 
tors, successors  and  assigns  (as  the  case  may 
be),  until  the  company  shall  have  executed  .a  re- 
lease under  its  corporate  seal,  attested  by  the 
signature  of  its  officers  proper  for  the  purpose. 

"  'l!}ighth.  That  these  covenants,  as  also  all 
collateral  securities  or  indemnity,  if  any,  at  any 
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time  depomted  with  or  aTailable  to  the  eomna- 
ny  eonceming  any  bond  or  nndertaking  executed 
for  or  at  the  instance  of  na,  or  any  of  as,  shall, 
at  the  option  of  the  company,  be  available  in  its 
behalf  and  for  its  benefit  and  relief  aa  well  con- 
cerning any  or  all  former  or  sobseqaent  bonds  or 
undertakings  executed  for  us,  or  at  the  instance 
of  us,  or  any  of  us,  aa  concerning  the  bond,  or 
undertaking  snch  covenants,  collateral  secnritiea 
or  indemnity  shall  have  been  made,  deposited  or 
given. 

"  'In  testimony  whereof  we  have  hereunto  set 
onr  bands  and  affixed  our  seal  this day  of 


of 


'Signed,  sealed  and  delivered  in  the  presence 


"in.  I  find  tiiat  during  the  month  of  May, 
1918,  the  plaintiff  had  so  complied  with  the  laws 
of  Louisiana  that  it  was  accepted  as  surety  on 
bonds  in  the  courts  of  Louisiana,  and  that  the 
defendant  General  Bonding  &  Casualty  Insur- 
ance Company  had  not  so  complied  with  the  laws 
of  Louisiana  and  was  not  acceptable  as  surety 
on  bail  bonds  in  the  courts  of  that  state. 

"IV.  I  find  that  the  contracts  sued  on  were 
delivered  to  the  plaintiff,  and  that  after  such  de- 
livery and  the  payment  to  the  plaintitC  of  $100 
by  Karslake  the  plaintiff  became  surety  on  the 
bail  bonds  of  Karslake  in  the  three  cases  in 
which  bail  had  been  fixed  as  aforesaid,  and  in 
the  amounts  of  the  bail  so  fixed,  and  that  Kars- 
lake was  enlarged  upon  the  giving  of  said  bail 
bonds. 

"V.  I  further  find  that  the  said  Karslake  fail- 
ed to  api>ear  in  either  case  as  required  by  his 
bond,  and  that  the  bonds  were  forfeited  and 
judgment  final  rendered  against  the  plaintiff  in 
each  of  the  cases,  which  judgments  aggregated 
the  sum  of  $5,000 ;  that  interest  ran  on  them  at 
the  rate  of  S  per  cent,  per  annum  from  January 
6,  1914,  to  March  13,  1914,  which  interest 
amounted  to  $46.62  and  that  on  March  13, 
1914,  the  plaintiff  duly  paid  off  and  discharged 
said  judgments  by  paying  thereon  the  sum  of 
$5,046.52 ;  copies  of  said  judgment  respectively 
upon  said  respective  bail  bonds,  together  with 
all  notices  issued  thereon,  are  hereto  attached, 
and  marked  'Exhibits  D,'  'B,'  *F,'  'G,'  'H,'  'I,' 
and  'J.' 

"VI.  I  farther  find  that,  when  plaintiff  was 
advised  that  the  judgments  had  been  rendered 
against  it  the  plaintiff  employed  an  attorney 
named  J.  Zack  Spearing,  of  New  Orleans,  La., 
to  investigate  the  validity  of  said  judgments  and 
advise  it  as  to  its  liability  thereon,  and  that 
the  plaintiff  paid  the  said  J.  Zack  Spearing  on 
the  20th  of  Mardi,  1914,  the  sum  of  $50  as 
compensation  for  his  services  rendered  in  that 
matter,  which  is  a  reasonable  charge  for  said 
services. 

"VII.  I  further  find  that,  before  the  institu- 
tion of  this  suit,  the  plaintiff  employed  the  law 
firm  of  Ktheridge,  McCormick  &  Bromberg  to 
institute  and  prosecute  this  suit  to  final  deter- 
mination, for  which  services  the  plsintiff  agreed 
to  pay  said  attorneys  the  sum  of  $750,  which  is 
a  reasonable  charge  for  said  services. 

"VIIL  I  find  that  General  Bonding  &  Casual' 
ty  Insurance  Company  was  duly  incorporated 
under  the  laws  of  the  state  of  Texas  on  tlie 
.30th  das;  of  November,  1910,  for  the  purpose  of 
transacting  (1)  all  kinds  of  surety  business,  and 

(2)  all  kinds  of  casualty  insurance  business,  and 

(3)  all  kinds  of  liability  insurance  business.' 
"IX.  I  find  that  A.  C.  Karslake  paid  the  de- 
fendant General  Bonding  &  Casualty  Insurance 
Company  the  sum  of  $100  for  the  execution  and 
delivery  to  the  plaintiff  of  the  contracts  sued  on, 
which  sum  the  defendant  General  Bonding  A 
Casualty  Insurance  Company  still  retains;  and 
I  find  that  this  nayment  was  made  under  sub- 
stantially the  following  circumstances  and  condi- 
tions: The  said  A.  C.  Karslake  had  been  arrested 
and  Imprisoned  under  warrants  issuing  in  the 
three  cases  mentioned  In  plaintiff's  petition,  and  | 


hereinbefore  mentioned,  and  had  employed  the 
defendants  Nelms  and  Pa<±ett  to  represent  Urn 
as  attorneys  at  law  in  defense  of  the  charge 
ai^alnst  him,  and  to  procure  him  bcdl  bonds  for 
his  enlargement  until  the  trial  That  the  aaid 
Nelms  and  Pnckett  applied  to  the  agents  c^  the 

glaintiff  at  Dallas  to  become  surety  on  said  bail 
ands.  That  the  plaintiff  agreed  to  do  so  upon 
being  indemnified  for  so  doing  by  the  said  de- 
fendants Nelms  and  Pnckett  and  the  defendant 
General  Bonding  &  Casualty  Insurance  Com- 
pany, and  not  otherwise;  and  then  the  said  de- 
fendants Nelms  and  Puckett,  or  one  of  them  act- 
ing for  the  said  A.  C.  Karslake,  procured  the  de- 
fendant General  Bonding  &  Casualty  Insurance 
Company  the  sum  of  $100  for  so  doing,  and  that 
said  General  Bonding  &  Casualty  Insurance 
Company  then  delivered  the  contracts  stgned  by 
it,  herein  sued  on,  to  the  plaintiff,  whereupon 
the  plaintiff  executed  the  bail  bonds  mentioned 
in  the  plaintilTs  petition,  and  thereby  procured 
the  enlargement  of  the  said  A.  G.  Karslake; 
and  that  because  the  plaintiff  had,  and  the  de- 
fendant General  Bonding  &  Casualty  Insaranoe 
Company  had  not,  complied  with  the  lawB  of 
I^uisiana,  the  contracts  of  said  General  Bond- 
ing &  Casualty  Insurance  Company  to  the 
plaintiff  were  executed  and  delivered  to  induce 
the  plaintiff  to  execute  as  surety  said  bail  bonds. 
"X.  At  the  time  of  the  execution  of  the  in- 
demnity contract  executed  by  the  Ooieral  Bond- 
ing &  Casualty  Insurance  Company,  F.  B. 
Wortman  was  vice  president  and  treasurer  and 
also  underwriting  manager  of  the  Texas  Fidelity 
&  Bonding  Company,  plaintiff  in  this  cause, 
and  it  was  his  duty  to  supervise  and  pass  on 
bonds  that  were  executed  by  plaintiff,  including 
bail  bonds,  and  he  did  pass  upon  and  approve 
the  bail  bonds  given  for  Karslake.  I  find  that 
the  plaintiff,  through  its  said  vice  president  and 
treasurer  and  supervisor  of  bonds,  F.  B.  Wort- 
man,  was  acquainted  with  the  General  Bonding 
&  Casualty  Insurance  Company,  one  of  the  de- 
fendants, at  that  time.  Both  plaintiff  and  de- 
fendant bonding  companies  were  organized  un- 
der the  laws  of  the  state  of  Texas,  and,  at  the 
time  that  the  plaintiff  accepted  said  indemnity 
contracts  from  the  defendant  bonding  company, 
the  plaintiff's  home  office  was  at  Waco,  Texas, 
and  plaintiff  and  defendant  bonding  companies 
were  competitors  in  bnainess,  and  plaintiff, 
through  said  Wortman,  knew  that  defendant 
bonding  company  was  a  Texas  corporation  or- 
ganized under  the  laws  of  Texas  and  knew  that 
the  defendant  company  was  a  bonding  company, 
and  that  it  acted  as  a  surety  company,  and  un- 
derstood that  it  was  organized  under  the  laws 
of  Texas." 

There  being  no  controversy  as  to  what  the 
facts  are  the  controversy  arises  upon  what 
are  the  legal  conclusions  to  be  drawn  from 
the  facts  adduced. 

[1]  Practically  but  two  points  are  raised^ 
and  they  are:  (1)  Was  the  contract  enter- 
ed Into  by  appellee  ultra  vires?  (2)  If  so, 
was  appellee  estopped  by  reason  of  having 
accepted  a  valuable  consideration  there- 
for? Appellee  was  incorporated  under  the 
laws  of  Texas,  B.  S.  art  492S,  and  was  em- 
powered to  "guarantee  any  contract  or  tin- 
dertaklng  between  individuals,  or  between 
private  corporations,  or  between  Individuals 
or  private  corporations  and  the  state  and 
municipal  corporations  or  counties,  or  be- 
tween private  corporations  and  individuals" ; 
but  no  authority  la  granted  it  by  law  to- 
make  contracts  of  "Indemnity."  Contracts 
of  Indemnity  are  different  from  those  of 
guaranty  and  suretyship,  and  are  distin- 
guishable, 'in  that  in  ordinary  contracts  the- 
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engagement  is  to  make  good  and  save  anotb- 
er  from  loss  upon  some  obligation  which  he 
has  incurred  or  is  about  to  incur  to  a  third 
person,  and  Is  not,  as  in  guaranty  and  sure- 
tyship, a  promise  to  one  to  whom  another  is 
answerable."    22  Cyc.  80. 

Again.  It  Is  said  in  20  Cyc.  p.  1402: 
"There  are  important  differences  between  a 
contract  of  gnaranty  and  one  of  indemnity.  The 
former  being  a  collateral  undertakiiig  presup- 
poees  some  contract  or  transaction  as  principal 
thereto:  while  a  contract  of  indemnity  is  origi- 
nal and  independent,  to  which  there  is  no  col- 
lateral contract  and  with  respect  to  which  there 
ia  no  remedy  against  the  third  party.  As  con- 
tracts of  indemnity  are  not  required  by  the 
statute  of  fraud  to  be  in  writing,  while  con- 
tracts of  guaranty  must  be  evidenced  by  a  suffi- 
cient writing  in  order  to  be  enforceable,  the 
courts  have  been  frequently  called  upon  to  deter- 
mine whether  parol  contracts  belong  to  the  one 
class  or  to  the  other." 

T])pre  being  a  difference  between  the  two 
contracts,  and  appellee's  charter  not  author- 
izing the  maMng  of  indemnity  contracts,  it 
follows  that  said  contracts  are  iiltra  Tires. 
[2]  But  appellant  contends  that: 
"As  appellee  was  chartered  for  the  purpose 
of  transacting  all  kinds  of  surety  business,  and 
all  kinds  of  liability  insurance  business,  it  had 
full  power,  when  compensated  therefor,  to  exe- 
cute and  bind  itself  by  the  contract  sued  on,  and 
to  enter  into  any  obligation  or  contract  essential 
to  the  transaction  of  its  authorized  business." 

It  is  true  that  it  has  been  held  that  cor- 
porations have  "implied  power  to  do  what- 
ever is  necessary  or  reasonably  appropriate 
to  the  exercise  of  the  authority  expressly 
conferred."  It  is  hard  sometimes  to  deter- 
mine whether  or  not  the  act  done  by  the  cor- 
poration falls  within  its  implied  powers,  and 
it  is  not  easy  to  lay  down  a  rule  to  govern 
In  every  case ;  but  we  think  the  remarks  of 
Mr.  Chief  Justice  Gaines  in  Railway  Co.  v. 
Worthington.  88  Tex.  562,  30  S.  W.  1055,  53 
Am.  St  Rep.  778,  are  applicable  here,  as  fol- 
lows: 

"But  the  following,  as  announced  by  a  well- 
known  text-writer,  commends  itself  not  only  as 
being  reasonable  in  itself,  but  also  as  being  in 
accord  with  the  great  weight  of  authority: 
'Whatever  be  a  company's  legitimate  business, 
the  company  may  foster  it  by  all  the  usual 
means;  but  it  may  not  go  beyond  this.  It  may 
not.  under  the  pretext  of  fostering,  entangle  it- 
self in  proceedings  with  which  it  has  no  legiti- 
mate concern.  In  the  next  place,  the  courts 
have  however,  determined  that  such  means  shall 
be  direct,  not  indirect;  i.  e.,  that  a  company 
shall  not  enter  into  engagements,  as  tiie  render- 
ing of  assistance  to  other  undertakings  from 
which  it  anticipates  a  benefit  to  itself,  not  im- 
mediately, but  immediately  by  reaction,  as  it 
were,  from  the  success  of  the  operations  thus  en- 
couraged— all  such  proceedings  inevitably  tend- 
ing to  breaches  of  duty  on  part  of  the  directors, 
to  abandonment  of  its  peculiar  objects  on  part 
<rf  the  corporation.'  Green's  Brioerf  ultra 
Vires,  88.  In  short,  if  the  means  be  such  as  are 
nsuailv  resorted  to  and  a  direct  method  of  ac- 
complishing the  purpose  of  the  incorporation, 
they  are  within  its  powers.  If  they  be  unusual, 
and  tend  in  an  indirect  manner  only  to  promote 
its  interests,  they  are  held  to  be  ultra  vures." 

1t»  charter  of  appellee  did  not  grant  it 
power  to  enter  Into  an  "indemnity"  contract 
«B  was  here  entered  into,  but  was  an  Indl- 
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rect  method  of  enlarging  its  basineas  and 
unauthorized. 

[3]  It  is  also  contended  by  appellant  that 
as  ai4>eUee  entered  into  the  indemnity  con- 
tract, and  though  ultra  vires,  it  is  estopped 
from  setting  up  its  want  of  power  by  reason 
of  having  received  benefit  thereof. 

Appellant  and  appellee  were  chartered  un- 
der the  laws  of  Texas,  granttog  them  power 
to  transact  the  same  kind  of  business,  and 
each  knew,  or  ought  to  have  known,  the  au- 
thority of  the  other  to  enter  into  such  con- 
tracts; therefore  we  think  no  such  equities 
exist  as  to  Invoke  the  doctrine  of  estoppel. 
The  contract  was  dearly  outside  the  charter 
powers  and  was  void.  The  principle  govern- 
ing this  case  is  in  aoccnd  with  that  annoimc- 
ed  in  Fidelity  &  Deposit  Oo.  v.  Bank,  48  Tex. 
Civ.  App.  301,  106  S.  W.  782,  In  which  this 
court  ad(H>ted  ttte  following  from  Transporta- 
tion Co.  V.  Pullman  Co.,  189  U.  S.  59, 11  Sup. 
Ct  488,  35  L.  Ed.  56,  to  wit : 

"  'A  contract  of  a  corporation,  which  is  ultra 
vires  in  the  proper  sense,  that  is  to  say,  outside 
the  object  of  its  creation  as  defined  in  the  law 
of  its  organization,  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  Legislature,  is 
not  voidable  only,  but  wholly  void,  and  of  no 
legal  effect.  The  objection  to  the  contract  is, 
not  merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it.  The 
contract  cannot  be  ratified  by  either  party,  be- 
cause it  could  not  have  been  authorized  by 
either.  No  performance  on  either  side  can  give 
the  unlawful  contract  any  validity,  or  be  the 
foundation  of  any  right  of  action  upon  it.'  It 
must  be  borne  in  mind  that  we  are  speaking  of 
acts  that  are  ultra  vires  absolute— that  is,  such 
as  are  'beyond  the  powers  of  the  bank  for  any 
purpose  and  under  all  drcumstances — and  not 
acts  that  are  ultra  vires  by  circumstances,  or 
such  as  are  beyond  its  authority  for  some  pur- 
poses or  under  some  circumstances,  but  are 
within  its  power  under  other  circumstances  or 
for  other  purposes.'  We  regard  the  acts  involv- 
ed in  this  controversy  to  be  of  the  character 
first  named." 

The  courts  do  not  look  with  favor  upon 
the  plea  of  ultra  vires,  but,  when  Invoked 
In  a  proper  case,  It  must  be  considered  and 
the  principle  applied  as  In  other  cases,  as 
said  in  McCormick  v.  Bank,  165  U.  S.  638, 
17  Sup.  Ct  433,  41  L.  Ed.  817: 

"The  doctrine  of  ultra  vires,  by  which  a  con- 
tract made  by  a  corporation  beyond  the  scope  of 
its  corporate  powers  is  unlawful  and  void,  and 
will  not  support  an  action,  rests,  as  this  court 
has  often  recognized  and  affirmed,  upon  three 
distinct  grounds:  (1)  The  obligation  of  any  one 
contracting  with  a  corporation,  to  take  notice  of 
the  legal  limits  of  its  powers;  (Z)  the  interest 
of  the  stockholders,  not  to  be  subject  to  risks 
-nhich  they  have  never  undertaken ;  (3)  and, 
above  all,  the  interest  of  the  public,  that  the 
corporation  shall  not  transcend  the  powers  con- 
ferred upon  it  by  law." 

The  appellant  dtes  many  cases  where  the 
defense  of  estoppel  has  been  invoked,  but  we 
think  in  those  cases  the  facts  were  different 
from  those  in  this  case,  and  the  equities 
therein  were  so  strong  as  not  to  be  disregard- 
ed ;  while  In  this  case  the  two  corporations 
having  similar  charters  under  the  laws  of 
Texas  they  should  have  known,  if  they  did 
not,  that  the  powers  granted  to  them  by 
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tihelr  charters  imd  their  contracts  were  not 
within  the  scope  of  their  authority  and  void, 
hence  the  plea  ot  estoppd  cannot  prevail  In 
order  to  enforce  said  contract  and  give  appe- 
lant relief. 
The  Judgment  Is  affirmed. 


INDIANA  0(M)P.  OANAL  (30.  et  aL  ▼. 
GRAY.     (No.  6602.) 

(Court  of  Oivil  Appeals  of  Texas.     San  Anto- 
nio.   Feb.  2,  1916.    On  Motion  for 
Rehearing,  March  IS,  1916.) 

1.  TsiAL  ®=>357  —  Vkrdict  —  SpeoiaIi  Fiwd- 
iNos — Responsiveness  to  Issues. 

fn  an  action  for  injuries  to  land  by  wnter 
seeping  through  an  embankment  of  defendants 
on  plaintifrs  land,  where  the  co\irt  submitted 
the  issue  what  was  the  reasonable  value  of 
plaiotiff's  land  immediately  after  the  act  com- 
plained  of,  the  answer,  "No  immediate  market 
value  for  agricultural  puTposes,"  was  not  re- 
sponsive, and  was  insufficient  to  sustain  judg- 
ment on  the  theory  that  the  value  of  the  land 
was  entirely  destroyed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent, 
Diig.  i  855;  Dec.  Dig.  <8=»357.] 

2.  Waters  and  Wateb  Coubses  *=>178® — 
Irjubibs  to  Land— Daicaobs. 

The  measure  of  damages  for  injuries  to  land 
by  seepage  through  an  embankment  «t  defend- 
ants on  plaintiffs  land  is  the  difference  in  the 
market  value  of  the  land  immediatel;^  before 
and  immediately  after  the  injury,  but  m  arrive 
ing  at  the  market  value  the  permanency  or 
temporary  nature  of  the  damage  should  be  con- 
sidered. 

[Ed.  Note, — For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  |  255;  D«v.  Dig. 
«=s>178(2);    Damages,   Cent.   Dig.   f   27G%.] 

3.  Watebs  and  Water  Ooubses  €=»178(1)— 
IRJUBIES  to  Lawi>— Actions— EMdence. 

In  an  action  for  injuries  to  land  by  seepage 
of  water  through  defendants'  embankment,  the 
defendant,  in  order  to  show  the  market  value  of 
the  land  after  the  water  had  soaked  into  ilj 
should  be  allowed  to  prove  that  It  had  regained 
its  normal  state. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g§  251-254;  Dec. 
Di«.  «S=s>178(l) ;  Damages,  Cent  Pig.  g  276%.l 

4.  Waters  and  Water  Courses  «=s>178(l)— 
Injxtrieb  to  Land  —  Daicaoeb  —  "Febola- 
nenct." 

In  determining  damages  to  plaintiff's  land 
from  water  seeping  through  defendants'  embank- 
ment, an  injury  that  lasts  for  a  time  only,  even 
though  it  be  several  years,  cannot  be  deemed 
permanent,  since  "permanency"  carries  with  it 
the  idea  of  something  durable,  lasting,  that 
never  changes. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  251-254;  Dec. 
Dig.  «=s>178(l) ;  Damages,  Cent.  Dig.  $  2761^. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Permanency.] 

8.  Waters  and  Water  Courses  ®=»179(6)— 
Dauaob  fbou  Seepage-Verdict— Special 
Issues— Questions  to  bk  Sttbiiittbd. 

In  an  action  for  injuries  to  land  by  water 
seeping  through  defendants'  embankment,  the 
jury  should,  in  order  to  arrive  at  the  perma- 
nency of  the  injuries,  have  been  required  to  an- 
swer as  to  the  condition  of  the  land  at  the 
time  of  the  trial  or  before  that  time. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SS  25G.  S.W.  2.'i9, 
264:    Dec.  Dig.  <8=»179(6);  Trial,  Cent  Dig.  { 


On  Motion  for  Rehearing. 

6.  JuDGVENT   4=9256(2)  —  Verdict  —  Special. 
Issues— RxapONsiVBNBSs  or  Answbrs. 

It  is  fundamental  error  for  «  jud^ent  to 
be  rendered  on  an  answer  of  a  jury  which  la  not 
responsive  to  the  issue  without  which  there  is 
no  basis  for  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  447 ;  Dec.  Di«.  <3=>256(2).] 

7.  Appeal  and  Error  «s>984(2)  —  Rbvikw  — 
Scope  a'nd  Extent. 

In  an  action  for  injuries  to  land  by  water 
seeping  from  defendants'  embankment,  while  the 
statement  of  facts  might  be  consulted  to  sustain 
the  iud^ent  if  an  issue  had  not  been  submitted 
to  the  jury  whether  the  value  of  the  land  waa 
totally  destroyed,  this  cannot  be  done  where  the 
issue  was  submitted. 

[Ed.  Note — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>934(2).] 

Appeal  trom  District  Court,  Oameton  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Action  by  Asher  W.  Qray  against  the  In- 
diana Co-operative  Canal  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff,  certain 
defendants  appeal.    Reversed  and  remanded. 

R.  B.  Creager,  Amos  Rich,  and  H.  W.  WU- 
llams,  all  of  Brownsville,  for  appellants.  J. 
C.  George,  Ira  Webster,  and  Canales  &  Daocy, 
all  of  Brownsville^  for  appellee. 

FLX,  C.  J.  Appellee  sued  the  Indiana  Co- 
operative Canal  Company,  B.  F.  Rowson,  E.  C. 
Shlreman,  and  A.  C.  Swanson  for  damages  in 
the  sum  of  54,(K)0,  alleged  to  have  arisen  by 
virtue  of  appellants  and  A.  C.  Swanson,  who 
is  not  a  party  to  this  appeal,  having  negligent- 
ly constructed  this  canal  so  that  water  es- 
caped through  the  embankment  into  and  upon 
the  land  of  appellee  and  rendered  it  worth- 
less. The  cause  was  submitted  on  special  is- 
sues, and  upon  the  answers  thereto,  given  by 
the  Jury,  Judgment  was  rendered  in  favor  of 
appellee  against  appellants  for  $2,516.68,  and 
in  favor  of  A.  O.  Swanson  as  against  appel- 
lee. 

The  evidence  Indicates  that  water  seeped 
through  appellants'  embankment  on  the  land  of 
appellee,  and  either  by  scnne  mineral  in  the 
water,  or  the  solution  and  development  of  min- 
eral contained  in  the  land,  the  vegetation  on 
the  land  was  destroyed,  and  it  was  rendered 
unflt  for  immediate  agrlcultoral  purposes. 

[1]  In  this  case  appellee  recovered  the  full 
value  of  the  land  on  the  proposition  that  the 
value  was  totally  destroyed.  The  court  sub- 
mitted the  foUovrlng  Issue: 

"What  was  the  reasonable  market  value  of 
plaintiff's  land  immediately  after  the  accom- 
plishment of  the  act  complained  of  in  plaintifrs 
petition,  namely,  seeping  (d  plaintiff's  land  as 
therein  alleged?' 

The  answer  of  the  Jury  was  not  re^raoslTe 
to  the  question ;  for,  Instead  of  stating  that 
the  land  had  no  market  value,  the  evasive 
answer  was  given : 

"No  immediate  market  value  for  agricultmvl 
purposes." 

The  land  had  never  been  nsed  for  agricul- 
tural purposes,   but  was  uncultivated  land 
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ooTered  with  grass,  cactus,  and  mesqulte 
trees.  The  qnesticHi  was  broad  enongb  to  cot* 
ee  the  maiket  valne  for  all  imrposes,  as  it 
dionld  hare  done,  but  the  Jury  did  not  answer 
It,  and  the  answer  was  not  full  enough  to 
tana  the  basis  for  a  Judgment.  The  answer 
did  not  meet  the  Issue,  and  It  can  be  clearly 
Inferred  from  it  that  the  Jury  believed  that 
the  land  did  have  a  market  value  for  pur- 
poses other  than  that  of  agricultural,  and 
even  In  a  short  while  value  for  that  purpose. 
miere  should  be  a  definite,  clear  answer  to 
audi  an  Issue  before  appellee  can  be  i>ermltted 
to  recover  the  CiiU  value  of  the  land  and 
have  the  land  also.  It  may  be,  as  said  in 
BaUway  v.  Wallace,  74  Tes.  581,  12  B.  W.  227, 
that  the  owner  of  land  has  the  right  to  have 
bis  damages  measured  by  the  extent  of  the 
tnjury  to  the  land  used  for  any  lawful  pur- 
pose to  which  he  migbt  desire  to  appropriate 
it ;  still,  when  the  Jury  was  asked  to  find  the 
market  value  after  the  injury  was  inflicted, 
the  answer  should  not  have  fixed  the  market 
value  by  the  use  that  could  have  been  made'  of 
the  land,  but  should  have  found  whether  the 
land  had  any  market  value,  regardless  of  the 
purpose  to  which  it  might  be  appropriated. 
There  was  evidence  to  the  eif  ect  that  the  land 
had  resumed  its  pristine  vigor,  and,  if  that 
be  tme,  it  would  not  be  a  Just  measure  of 
damages  to  give  appellee  the  full  value  ot  the 
land.  A  proper  measure  of  damages  should 
be,  and  Is,  one  which  gives  compensation,  and 
it  shoald  not  be  made  the  means  of  specula- 
tloiL  It  cannot  be  contended  with  any  de- 
gree of  propriety  that  temporary  destruction 
at  the  fertility  of  the  land  should  entitle  ap- 
pellee to  a  recovery  for  the  full  value  of  the 
land,  and  In  inquiring  into  the  damages 
weight  should  be  given  to  facts  which  tend  to 
show  a  renewal  of  the  fertility  ot  the  land 
and  a  return  to  its  normal  state.  The  land 
might  have  been  rmdered  for  a  while  utterly 
unproductive,  and  have  no  market  value  for 
a  time  for  agricultural  purposes,  but  have 
a  market  value  for  purposes  of  speculation 
or  other  purposes. 

[2,  3]  It  is  true,  as  stated  by  appellee,  that 
the  measure  of  damages  in  cases  of  this  char- 
acter is  the  difference  in  the  market  valne 
of  the  land  Immediately  before  and  imme- 
diately after  the  injury,  but  in  arriving  at 
that  market  value  the  permanency  or  tem- 
porary nature  of  the  damage  should  be  con- 
sidered. Suppose  for  Instance  land  is  flood- 
ed, but  in  a  few  weeks  the  water  disappears, 
leaving  the  land  as  good  as  It  was  before 
the  flood;  if  the  fact  of  the  abatement  of 
the  water  is  not  ctmsidered,  but  the  damage 
measured  by  the  market  value  of  the  land 
as  soon  as  flooded,  a  person  might  be  made 
to  pay  the  full  value  of  the  land,  and  the 
owner  in  a  few  weeks  have  his  land  In  fine 
condition.  In  order  to  arrive  at  the  market 
value  of  the  land  after  the  water  had  soaked 
into  it  appellant  should  have  been  allowed  to 
pirore  that  the  land  has  regained  its  normal 
8tat«.    That  proof  might  throw  some  light 


on  the  market  value  at  the  time  of  the  In- 
Jury. 

The  court  recognized  the  fact  that  the  Jury 
should  take  into  consideration  the  renewal 
of  the  fertility  of  the  laud  in  arriving  at 
the  permanency  of  the  duoages,  for  he  so 
instructed  them,  but,  when  some  of  the  proof 
was  offered  of  the  fact  of  the  land  regain- 
ing its  fertility,  it  was  excluded  by  the  court 
Under  the  facts  proven,  the  court  should  not 
have  rendered  Judgment  tor  the  full  value 
of  the  land. 

[4]  Undoubtedly  it  was  a  serious  injury 
to  Impair  the  usefulness  of  the  land  for  any 
length  of  time,  but  an  injury  that  lasts  for 
a  time  only,  even  though  it  be  several  years,, 
cannot  be  deemed  permanent,  and  the  court 
erred  in  so  instructing  the  Jury.  Permanency 
carries  with  it  the  idea  of  something  that  is 
durable,  lasting,  that  never  changes.  An 
injury  to  land  may  be  in  its  nature  per- 
manent as  distinguished  from  the  Injury  to 
the  crops  on  it,  but  It  might  as  well  be  said 
that  eternit?  Is  a  greater  lapse  of  time  as- 
to  say  that  a  thing  is  permanent  that  is  cur- 
ed in  a  few  years. 

The  fourth  and  fifth  assignments  of  error 
are  overruled,  and  the  sixth  assignment  is 
too  general  to  be  considered. 

[5]  We  sustain  the  seventh  and  eighth  as- 
signments of  error  for  reasons  hereinabove 
given.  The  Jury  should,  in  order  to  arrive 
at  the  permanency  of  the  injuries,  have  been 
required  to  answer  as  to  the  condition  of 
the  land  at  the  time  of  the  trial,  or  before 
that  time.  The  verdict  should  have  been 
reached  by  taking  into  consideratiou  the  time 
for  which  the  injury  lasted. 

We  have  considered  all  errors  that  are 
likely  to  be  committed  on  another  trial,  and,, 
for  the  reasons  given,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

On  Motion  tor  Rehearing. 
This  court  has  not  held,  as  so  emphatical- 
ly asserted  by  appellee,  that  he  cannot  re- 
cover every  dollar  of  damages  Inflicted  upon 
him  by  the  negligence  of  appellant,  but  this- 
court  did  hold,  and  reiterates,  that  he  can- 
not recover  tor  total  destruction  of  the  value 
of  his  land  under  a  finding  that  it  was  only 
temporarily  rendered  unfit  tor  agricultural 
purposes.  The  answer  of  the  Jury  was  not 
responsive  to  the  question  propounded  to. 
them  by  the  court,  and  no  measure  of  dam- 
ages can  be  applied  to  their  answers.  If  the 
land  had  a  value  for  any  purpose  immediate- 
ly after  the  damages  were  inflicted,  that 
value  should  be  kept  in  view  in  arriving  at 
tbe  amount  of  compensation  to  be  awarded 
the  injured  party.  This  is  nothing  but  com- 
mon sense  and  Justice.  No  man  should  be 
allowed  to  recover  for  the  full  value  of  his 
land,  and  yet  retain  the  land;  which,  as  in 
this  case,  had  some  value.  As  is  usual  in 
overzealons  motions  for  rehearing,  it  Is  as- 
serted that  this  court  has  overruled  numbers. 
of  decisions  of  other  courts,  and  totally  dls- 
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regarded  the  former  decisions  of  this  court 
There  is  no  conflict  between  the  decision  of 
this  court  and  that  of  any  other  court  In  tills, 
or  any  other  state.  The  evidence  tended 
strongly  to  show  that  the  value  of  the  land 
was  not  totally  destroyed,  and  the  Jury  faU- 
ed  and  refused  to  so  find. 

[(]  It  is  contended  that  this  court  has  vio- 
lated the  rules  in  considering  the  assign- 
ments of  appellant,  but  there  Is  no  merit  in 
the  contention.  It  is  fundamental  error  for 
a  Judgment  to  be  rendered  on  the  answer  of 
a  Jury  which  is  not  responsive  to  an  issue 
without  which  there  Is  no  basis  for  the  Judg- 
ment. The  Jury  evaded  an  answer  to  the 
issue  as  to  what  was  the  value  of  the  land 
immediately  after  the  alleged  Injury  was 
inflicted,  and  there  was  absolutely  no  basis 
upon  which  to  found  a  Judgment  for  appellee. 
It  is  all  very  well  to  theorize  about  the  land 
value  being  totally  destroyed,  but  the  ffict 
remains  that  the  Jury  failed  and  refused  to 
so  find.  The  Judgment  must  stand  upon  the 
findings  of  the  Jury,  and  not  upon  theories 
and  hypoth(eses  however  ingeniously  and 
plausibly  advanced.  If  any  hardship  comes 
to  appellee  through  the  application  of  the 
rule  that  in  every  case  in  which  damages 
are  sought,  compensation,  and  compensation 
alone,  for  injuries  can  be  recovered,  it  is 
the  rule  to  which  appellee,  as  others  have 
4one  before  him,  must  submit.  This  court 
Is  not  responsible  for  the  rule,  nor  is  it  the 
author  of  It,  but  in  Justice  and  good  con- 
science It  will  enforce  it  The  rule  of  com- 
pensation Is  the  rule  of  Justice  in  every  dam- 
age suit,  and  all  rules  must  bend  to  the  de- 
mands of  that  rule.  Whenever  any  arbitrary 
rule  stands  In  the  way  of  the  enforcement 
«f  the  rule  of  compensation,  it  must  and  will 
be  set  aside,  without  fear  and  vrtthout  favor. 

[7]  If  the  question  of  whether  the  value  of 
the  land  was  totally  destroyed  or  not  had  not 
been  submitted  to  the  Jury,  the  statement  of 
facts  might  be  consulted  to  sustain  the  Judg- 
ment, but  it  cannot  be  done  in  this  case, 
where  the  issue  was  submitted.  Terrell  t. 
Proctor,  172  S.  VT.  096. 

The  motion  for  rehearing  Is  overruled. 


CARTER  V.  SMITH  et  aL    (Mo.  7354.)* 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  22,  1916.    Rehearing  Denied 

March  11,  1916.) 

1.  Specific   Pebfobhanok   ^=>58— Contbact 
FOB  Sale  of  Land. 

Where  a  contract  for  the  sale  of  land  pro- 
vided in  its  concluding  clause  that  if  the  pur- 
chaser failed  or  refused  to  perform  by  the  pay- 
ment of  the  purchase  money  as  provided,  with- 
out default  of  the  vendor,  then  the  purchaser 
should  "as  a  full  penalty  and  liquidated  dam- 
ages for  his  breacn  of  this  contract  forfeit  to 
[the  vendor]  the  first  payment  of  $5(X)  this  day 
made  upon  the  land  herein  contracted  for,"  such 
contract  was  alternative,  and  gave  the  pur- 
chaser the  choice  of  paying  for  the  land  or  of 
failing  or  refusing  to  do  so  and  forfeiting  the 


first  payment,  in  view  of  the  declaration  that 
the  penalty  should  be  in  payment  of  liquidated 
damages  in  case  of  breach,  so  that  specific  per- 
formance of  the  contract  at  the  purchaser's 
suit  could  not  be  decreed  after  default  in  the 
payment  of  the  balance  of  the  price. 

tSiA.  Note. — For  other  cases,  see  Specific  Per- 
formance, Out  Dig.  i§  179,  180;  Dec.  Dig. 
<S=»58.] 

2.  Spboifio  Pkbfobuancb  «e9126(2>— Axtkb- 

ItATIVK   CONCBACT   TO    SkIX   LaNO. 

A  decree  for  specific  performance  of  a 
contract  to  sell  land  must  follow  the  substan- 
tial, if  not  the  precise,  terms  of  the  contract, 
so  that  it  cannot  be  entered  where  the  contract 
is  alternative  in  favor  of  the  purchaser,  permit- 
ting him  to  perform  or  to  forfeit  a  payment  for 
breach. 

[Ed.  Note.— For  otiier  cases,  see  Spedfie  Per- 
formance. Dec.  Dig.  «=3l26(2).] 

3.  Spboifio  Pkbfobmanck  «s>l21(10>— Abam- 

DONMENT   or   CONIRAOC  —  SUFFICIKNOT    Ot 

Evidence. 

In  the 'purchaser's  suit  for  specific  perform- 
ance of  a  contract  to  convey  land,  evidence 
held  sufficient  to  sustain  the  finding  that  the 
purchaser  abandoned  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  <S=>121(iO).] 

4.  Appeal  and  Ebbob  «=3l01(Kl)— Rsvibw— 
Finding. 

The  fact  that  the  evidence  will  sustain  a 
finding  contrary  to  that  of  the  trial  court  af- 
fords the  appellate  court  no  sufficient  reason 
for  interfering  with  the  finding  below,  provided 
the  evidence  was  also  sufficient  to  sustain  it. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  3979-3981 ;  Dec.  Dig.  «=» 
lOlO(i).]  ->«-»-' 

5.  SPECino  Pbbsx>buanok  «=»121(10)— Abait- 

DONMBNT  OF  COKTBAOlV-lNTKNT, 

In  the  purchaser's  suit  for  specific  per- 
formance of  a  contract  to  sell  land,  the  fact 
that  the  vendors'  title  was  not  good  was  not 
conclusive  on  the  point  whether  the  purchaser 
abandoned  the  contract  by  declining  to  proceed 
further  with  the  trade. 

[Ed.  Note.— For  other  cases,  see  Specific  Pe^ 
formance,  Dec.  Dig.  «=3l21(lO).] 

Appeal  from  District  Court,  Dallas  Goim- 
ty;   Kenneth  Foree,  Judge. 

Suit  by  R.  O.  Garter  against  James  A. 
Smith  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Morrow  A  Morrow,  of  Hlllsboro,  and  C.  M. 
Smithdeal,  of  Dallas,  for  appellant  Barry 
Miller,  Meador,  Davis,  Jtdinaon  &  Golden, 
and  Smith,  Robertson  &  Robertson,  all  of 
Dallas,  for  appellees. 

RASBURT.  J.  R.  O.  Carter,  appeUant, 
sued  James  A,  Smith  and  his  wife,  M.  M. 
Smith,  MolUe  D.  Klrby,  personally  and  as 
executrix  of  the  will  of  her  husband,  M.  W. 
Klrby,  deceased,  Union  Terminal  Company 
and  D.  B.  Johnson  to  enforce  specific  per^ 
formance  of  a  written  contract  to  convey 
lands.  A  Jury  was  waived  and  tbe  cause 
submitted  to  Hon.  Kenneth  Foree,  Judge, 
resulting  In  Judgment  against  appellant, 
from  which  this  appeal  Is  prosecuted. 

The  pleading  in  the  court  below  aui^orts 
the  issues  presented  in  the  bilefig  at  both 
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parties,  and  for  tbat  reason  It  is  unneces- 
sary to  recite  same. 

Upon  request  of  appellant  the  trial  judge 
prepared  and  filed  conclusions  of  fact.  Many 
of  the  findings  are  challenged  on  the  ground 
that  they  are  without  support  tn  the  evi- 
dence. For  that  reason  we  do  not  attempt 
to  state  such  findings.  Nor  will  we  prepare 
conclusions  of  fact  upon  the  whole  case,  since 
we  do  not  regard  it  necessary  to  do  so  in  or- 
der to  dispose  of  the  case.  We  will,  bow- 
eTer,  upon  the  Issues  we  do  discuss,  state  our 
conclusions  of  fact  as  deduced  from  the  evi- 
dence bearing  upon  such  issues. 

[1]  The  c<Hitract,  which  is  the  basis  of  the 
salt,  omitting  formalities  and  the  acknowl- 
edgment of  the  parties,  is  as  follows: 

"This  agreement  this  day  entered  into  by  and 
between  Jas.  A.  Smith  and  his  wife,  H.  M. 
Smith,  party  of  the  first  part,  and  B.  O.  Car- 
ter, par^  of  the  second  part,  all  of  Dallas  coun- 
ty, state  of  Texas,  witnesseth: 

"First.  For  and  in  consideration  of  the  sum 
of  five  hundred  doUars  ($500.00),  to  us  in  hand 
paid  the  receipt  of  which  is  hereby  admowledg-- 
cd,  and  the  further  sum  of  thirty-five  hundred 
doUars  (^,500.00)  to  be  paid  in  cash  at  the  date 
of  the  execution  of  the  conveyances  hereinafter 
called  for,  and  the  further  consideration  of 
eight  thousand  dollars  ($8,000.00)  to  be  paid, 
to  be  evidenced  by  three  notes  payable  to  the 
Older  of  the  said  James  A.  Smith,  each  In  the 
smn  of  two  thousand  six  hundred  and  sixty- 
nx  doUars  and  mxty-six  and  two-thirds  cents 
($2,666.66%)  payable  one,  two  and  three  years 
after  date,  secured  by  vendor's  lien,  interest  7 
per  cent.,  payable  semiannually,  party  of  the 
first  part  does  hereby  covenant,  contract  and 
obligate  itself  to  convey  to  said  R.  O.  Carter, 
party  of  the  second  part,  by  regular  deed  of 
conveyance,  with  the  usual  warranties  the  fol- 
lowing described  property,  situated  in  the  city 
and  county  of  Dallas,  state  of  Texas,  the  same 
being  all  of  bloclc  340,  according  to  Murphy  tc 
Bolanz  official  map  of  the  city  of  Dallas,  the 
eame  fronting  100  feet  on  the  S.  side  of  Young 
street  and  100  feet  on  the  N.  side  of  Columbia 
street  and  200  feet  on  the  E.  side  of  Broadway 
street,  and  being  a  tract  of  land  100  by  200 
feet 

"Second.  The  party  of  the  first  part  agrees  to 
furnish  the  party  of  the  second  part  an  abstract 
of  title  to  said  land  showing  good  and  merchant- 
able title  in  the  first  parties,  and  after  delivery 
of  same  to  second  party  he  shall  have  reason- 
able time  within  which  to  have  said  title  passed 
npon  by  bis  attorney,  and  it  is  hereby  agreed 
and  said  second  party  has  sixty  days  from  date 
within  which  he  can  pass  upon  said  title  and 
accept  the  same,  and  the  said  second  party  shall 
have  the  full  term  of  sixty  days  from  date  with- 
inwMcIi  to  accent  the  title  under  the  terms  of 
this  agreement  without  forfeiture  ui>on  the  obli- 
gation of  the  parties  of  the  first  part  to  convey 
title  to  Mm  as  herein  provided. 

"Third.  I^  however,  said  first  parties  can- 
not (how  good  and  merchantable  title  in  them- 
selves to  said  land,  they  shall  have  reasonable 
time  after  the  knowledge  of  such  fact  within 
which  to  make  their  title  merchantable,  and  if 
their  said  title  cannot  be  made  merchantable 
vithin  said  reasonable  time,  the  parties  of  the 
first  part  shall  refimd  to  said  second  party  the 
$500  paid  them  under  the  terms  of  tills  con- 
tract, and  tUs  obligation  shall  become  null  and 
void. 

"Fourth.  If  said  first  parties  are  able  to  show 
good  and  merchantable  title,  as  aforesaid,  in 
them  to  the  lands  herein  described,  the  said  sec- 
ond party  agrees  to  pay  the  said  first  party  up- 
on the  exccation  and  deUvery  of  the  said  deed 


to  him,  as  aforesaid,  the  further  sum  of  |8,600 
cash,  and  to  exeeute  his  notes  for  the  balance 
of  the  purchase  money  as  above  provided;  and 
in  the  event  said  second  party  fails  or  refuses 
to  perform  the  terms  of  this  contract  by  tlie 
payment  of  the  purchase  money,  as  above  pro- 
vided for,  in  money  and  notes,  without  default 
of  the  party  of  the  first  part,  as  above  defined, 
then  said  second  party  shall  as  a  full  penalty 
and  liquidated  damages  for  his  breach  of  this 
contract  forfeit  to  first  party  the  first  payment 
of  $500,  this  day  made  upon  the  land  herein 
contracted  for." 

The  construction  placed  upon  fbe  contract 
by  respective  counsel,  aside  from  all  other 
issues  in  reference  thereto  depending  up<n 
facts  aliunde  the  contract,  differs  widely. 
The  position  of  counsel  for  appellant  is  that 
the  essential  thing  Intended  by  the  parties 
was  the  conveyance  of  the  land,  and  that 
the  agreement  to  forfeit  the  $500  was  intend- 
ed as  a  means  of  coercing  performance  rath- 
er than  a  satisfaction  of  the  contract,  if  ap- 
pellant failed  or  refused  in  that  respect 
The  position  of  counsel  for  appellee  is  that 
the  contract  is  alternative  and  gave  appel- 
lant the  election  of  performing  the  contract 
or  of  refusing  to  do  so.  Thus  a  constrocfclon 
of  the  intention  of  the  parties,  gathered  from 
the  contract,  is  obviously  of  prime  and  initial 
importance;  and  such  intention  oa  the  Issue 
so  raised  is  to  be  gathered  wholly  from  the 
concluding  clause  thereof,  since  the  remain- 
ing provisions  of  the  contract  refer  wholly  to 
other  matters. 

In  reference  to  such  contracts  the  Bnpreme 
(3ourt  of  this  state  say: 

"Much  has  been  well  said  In  the  opinions  of 
this  court  •  *  *  affirming  the  right  to  spe- 
cific performanoe  of  contracts  for  ue  convey- 
ance of  land  which  contain  stipulations  for  the 
payment  of  sums  of  money,  called  penalties, 
or  Hguidated  damages,  inserted  to  secure  the 
performance  of  the  act  agreed  to  be  performed. 
A  different  class  of  contract  is  that  where  one 
of  the  parties  is  given  the  election  to  do  some- 
thing else  in  lieu  of  conveying  the  land."  Red- 
wine  V.  Hudman,  104  Tex.  21,  138  S.  W.  42a 

In  the  case  dted  the  court  adopts  as  a  cor- 
rect rule  for  determining  the  class  to  which 
a  given  contract  belongs  the  following: 

"The  question  always  Is,  what  is  the  con- 
tract? Is  it  that  one  certain  act  shall  be  done, 
with  a  sum  annexed,  whether  by  way  of  penalty 
or  damages,  to  secure  the  performance  of  this 
very  act?  Or  is  it  that  one  of  two  things  shall 
be  done  at  the  election  of  the  party  who  has 
to  perform  the  contract,  namely,  the  perform- 
ance of  the  act  or  the  payment  of  the  sum  of 
money?  If  the  former,  the  fact  of  the  penal  or 
other  like  snm  being  annexed  will  not  prevent 
the  court  enforcing  the  performance  of  the 
very  act,  and  thus  carrying  into  execution  the 
intention  of  the  parties.  If  the  latter,  the  con- 
tract is  satisfied  by  the  payment  of  a  sum  of 
money,  and  there  is  no  ground  for  proceeding 
against  the  party  having  tbe'election,  to  compel 
the  performance  of  the  other  alternative."  Fry. 
Spec.  Per.  i  115. 

We  conclude,  in  the  light  of  the  rule  stated, 
the  contract  was  alternative,  and  gave  appel- 
lant the  choice  of  two  courses,  a  compliance 
with  either  of  which  would  relieve  him  of  all 
liability.  Giving  to  the  language  of  the  con- 
tract its  ordiimry  meaning,  appellant's  obUga- 
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ti(m  was,  U  appelleee'  tlQe  waa  good,  to  ac- 
cept the  land  upon  the  agreed  terms.  Or  he 
could,  title  being  good  and  appellees  without 
default,  breach  or  fall  or  refuse  to  perform 
the  contract  The  contract  expressly  pro- 
vides that  If  appellant  falls  or  refuses  to  per- 
form, he  shall  forfeit  to  appellees  the  $500 
deposited  by  him.  For  what  purpose?  The 
contract  itself  furnishes  the  answer  when  It 
declares  it  shall  be  the  agreed  or  liquidated 
damages  for  the  breach  of  the  contract  In 
short,  its  breach  is  permitted  by  forfeiting 
the  $500.  Tbe  contract  provides  as  much. 
This  conclusion  is  sustained  by  the  further 
provision  that  tbe  $500  shall,  if  forfeited,  be 
"full  penalty  and  liquidated  damages"  for 
such  "breach"  thereof.  While  the  word  pen- 
alty is  descriptive  merely  of  the  sum  agreed 
upon,  the  term  "liquidated  damages"  means, 
in  connection  vrlth  penalty,  that  said  sum 
was  ascertained  and  fixed  as  fair  compensa- 
tion for  appellees  In  the  event  appellant  elect- 
ed or  choee  to  breach  or  recede  from  the  con- 
tract The  foregoing  conclusions  are  fairly 
dedudble  from  the  language  of  the  contract 
A  contrary  conclusion  can  find  little,  If  any, 
support  in  the  language  of  the  contract  No 
expression  is  found  in  the  ccmtract  indicating 
that  the  penalty  was  intended  as  a  means  of 
coercing  performance.  The  amount  of  the  pen- 
alty in  its  relation  to  the  sum  agreed  to  be  paid 
for  the  land  is  insignificant  and  more  near- 
ly represents  perhaps  the  loss  which  would 
befall  appellees,  than  a  sum  which  would 
Induce  appellant  to  perform  the  contract, 
rather  than  submit  to  the  forfeit.  However, 
if  there  was  nothing  at  all  in  the  contract 
indicating  the  intention  of  tbe  parties,  we 
would  be  inclined  to  bold  that  tbe  penalty 
was  inserted  to  coerce  performance.  But 
when,  as  here,  the  parties  declare  the  penalty 
is  to  be  In  payment  of  the  agreed  or  liquidat- 
ed damages  in  case  of  breach,  we  are  con- 
strained to  conclude  that  such  was  the  inten- 
tion. A  contract  quite  similar  in  its  provi- 
sions with  the  one  under  discussion  was  con- 
strued in  Moss  V.  Wren,  102  Tex.  567,  113  S. 
W,  T39, 120  S.  W.  847.  The  only  material  dif- 
ference In  the  contracts  is  that  by  the  one  in 
the  case  cited  the  seller  agreed  to  "accept" 
the  penalty  In  satisfaction  of  tbe  breach  of 
the  contract  It  is  true  that  the  Supreme 
Court  in  receding  from  its  original  conclu- 
sion that  the  sum  was  inserted  as  a  means  of 
coercing  performance,  said,  "If  notUng  had 
been  said  as  to  the  acceptance  of  the  $1,000 
by  the  seller,  our  original  opinion  would  have 
been  correct,"  seemingly  making  the  case 
turn  upon  the  agreement  by  tbe  seller  to  ac- 
cept tbe  sum.  We  think  the  Supreme  Court 
did  mean  to  say  that  tbe  contract  must  bind 
the  seller  to  accept  tbe  agreed  sum,  but  did 
not  mean  that  he  could  only  be  held  to  be 
bound  when  the  precise  word  "accept"  was 
used  for  that  purpose.  It  occurs  to  us  that 
when  appellees  assented  to  the  provision  In 
the  contract  that  appellant  could  breach  the 
contract  by  forfeiting  tbe  $500,  they  were  as 


much  bound  to  ecc^  same  as  they  would 
have  been  had  they  agreed  in  express  words 
to  do  so,  and  that  the  Supreme  Court  meant 
no  more  than  that  It  was  precisely  so  ruled 
in  tbe  case  of  Simpson  v.  Eardley,  137  S.  W. 
378,  and  wherein  the  Supreme  Court  denied 
the  writ  of  error.  There  is  no  provision  In 
tbe  contract  in  the  instant  case  that  appel- 
lant should  aco^t  deed  from  appellees  or 
that  ai^Ilees  should  accept  the  balance  ot 
tbe  cash  and  deferred  note  payments,  but  it 
will  not  be  ccmtended  that  each  was  any  tbe 
less  bound  to  do  so  bad  there  been  no  failure 
of  title  or  breach  of  contract 

[2]  It  being  clear,  then,  that  appellant  had 
tbe  election  of  two  courses  to  pursue,  tbe 
remedy  of  the  parties  was  not  mutual,  and 
Evedflc  performance  should  not  have  been  de- 
creed. This  is  true  for  the  reason  that  a  de- 
cree of  specific  performance  must  follow  tbe 
substantial,  if  not  tbe  precise,  terms  of  tbe 
contract  Such  a  decree  in  this  case  would 
be  («e  tlutt  would  permit  appellant,  even 
thereafter,  to  perform  the  contract  or  forfeit 
his  $500;  in  sbort,  a  decree  requiring  appel- 
lees to  perform  specifically  but  allowing  ap- 
pellant the  choice  of  ];>erforming  or  forfeiting 
tbe  agreed  penalty.  In  such  cases  it  has  been 
repeatedly  held  tbe  parties  must  resort  to 
their  remedy  at  law. 

[S]  Tbe  court  b^ow  found  as  a  fact  that 
appellant  declined  to  proceed  under  the  con- 
tract within  the  time  provided  and  abandon- 
ed Bame.  While  we  think  all  other  issues 
immaterial  in  view  of  our  construction  of  tbe 
contract,  we  nevertheless  further  conclude 
that  the  evidence  does  sustain  tbe  finding  of 
the  court  tiiat  appellant  both  declined  to  per- 
form tbe  contract  and  abandoned  it  It  is 
held  that  one  may  "except  in  tbe  case  of  a 
perfect  legal  title  to  a  corporeal  heredita- 
ment" abandon  "every  right  or  interest  in, 
tttie  to,  or  ownership  of  property."  1  0.  J.  9. 
Or,  stated  otherwise,  "there  is  nothing  in 
principle,  to  prevent  tbe  owner  from  aban- 
doning his  right  of  property  In  land,  i«ovlded 
the  intention  to  do  so  be  evidenced  by  an  act 
or  deed  legally  sufficient  to  operate  a  divesti- 
ture of  tats  tiUe."  Dikes  v.  Miller,  24  Tex. 
417. 

The  testimony,  which  tended  to  show  the 
refusal  to  proceed  under  the  contract  and  an 
abandonment  is  as  follows :  Appellant  is  tbe 
son  of  J.  Mercer  Carter,  who  was  the  agent 
of  appellant  prior  and  subsequent  to  the  exe- 
cution ot  tbe  oraitract  in  all  matters  pertain- 
ing to  the  land  in  controversy  In  this  suit 
W.  G.  Currle,  real  estate  broker,  commenced 
with  tbe  elder  Carter  the  negotiations  wbicti 
resulted  in  tbe  execution  of  the  contract 
After  tbe  contract  was  executed.  Smith,  one 
of  tbe  appellees,  in  compliance  with  tbe  con- 
tract, delivered  an  abstract  of  title  to  tbe 
land  to  an  abstractor  with  instructicws  to 
supplement  it  so  as  to  show  tbe  condition  of 
tbe  titie  to  date,  and  deliver  same  to  J.  Me^ 
cer  Carter  when  be  called  for  it,  but  not  to 
attach  his  certificate  until  he  called  for  It 
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The  purpose  of  holding  the  certificate  open 
was  that  Carter  when  he;  did  call  for  it  might 
have  a  certificate  covering  all  matters  up  to 
the  very  time  he  received  same  and  to  avoid 
furnishing  another  supplement  Carter  was 
advised  by  Smith  as  many  as  three  times  that 
the  abstract  was  at  the  abstractor's  office  for 
him  whenever  he  called  for  same.  Carter 
did  call  at  the  office  of  the  abstractor  several 
times  with  different  people  and  was  told  that 
whenever  he  was  ready  for  it  the  certificate 
woald  be  attached  and  the  abstract  delivered. 
He  declined  to  take  it,  explaining  to  the  ab- 
stractor that  wlien  he  was  ready  he  would 
advise  him.  Carter  never  did  call  for  the 
abstract;  nor  did  appellees  actually  deliver 
the  same  to  him ;  nor  did  R.  O.  Carter  ever 
call  at  the  abstractor's  office;  nor  was  he 
advised  that  the  abstract  was  ready  for  him. 
Having  heard  nothing  from  Carter  on  May 
30,  1907,  and  construing  the  contract  as  hav- 
ing expired  on  that  date.  Smith,  one  of  the 
appellees,  secured  his  abstract  from  the  ab- 
stractor and  declared  the  $500  forfeited  to 
him  by  Carter  and  appropriated  same.  Sub- 
sequent to  the  forfeiture  and  after  tlie  ex- 
plratloB  of  the  time  fixed  by  the  contract 
Carter  In  casual  conversation  with  Currie  In- 
quired whether  Currie  had  received  his  com- 
mission for  negotiating  the  sale  for  appellees. 
On  being  Informed  that  he  had  not,  Carter 
said  he  ought  to  have  It  Currie  repeated  to 
appellees  his  conversation  with  Carter,  where- 
upon appellees  directed  him  to  secure  a  writ- 
ten order  or  release  of  the  money,  and  they 
would  pay  Currie  his  commission.  Returning 
to  Garter  be  secured  the  following : 

"Mr.  W.  G.  Carrie,  Dallas,  Teio&— Dear  Sir: 
I  am  not  inclined  to  abandon  my  belief  that  I 
am  entitled  to  a  return  of  the  $500.00  I  paid 
through  you  to  Messrs.  Kirby  &  Smith,  as  ear- 
nest mosey  on  the  Berger  lot  No.  840,  but  I 
will  concecte  you  the  right  and  privilege  to  get 
any  adjustment  for  your  commission  for  mak- 
ing the  sale,  and  if  one  is  made  satisfiictory 
to  you  to-day  I  will  withdraw  any  and  all 
claims  on  account  of  the  $500  that  I  may  have 
and  end  the  matter. 

••[Signed]  J.  Mercer  Carter." 

Upon  recdpt  of  the  lettw  appellees  paid 
Carrie  one  half  of  the  $500,  retaining  the  oth- 
er half  under  their  agreement  with  Currie 
tbat  the  commission  should  be  divided  in  case 
Currie  secured  a  purchaser.  Subsequent  to 
the  foregoing  and  in  October,  1907,  J.  Mercer 
Carter  ixiled  upon  appellees  and  sought  an- 
other option  upon  the  land  or  the  privilege  of 
selling  It  Upon  being  informed  that  the  land 
was  not  for  sale  Carter  requested  an  appm- 
tnnlty  of  selling  it  whenever  it  was  placed 
on  the  market,  assigning  as  a  reason  the  fact 
tbat  be  had  lost  his  former  deposit  which  he 
wonld  like  to  make  back.  The  contract  to 
convey  was  executed  March  30,  1907.  The 
facts  just  detailed  transpired  before  the  ex- 
ptratlon  of  the  year  1907.  The  instant  suit 
was  filed  AprD  2,  1914. 

[4,8]  Under  the  foregoing  we  feel  con- 
strained to  hold  that  the  evidence  was  suffi- 


cient to  sustain  the  condusibn  of  the  trial 
Judge  that  the  contract  was  abandoned,  and 
when  there  is  such  evidence  We  may  not  dis- 
turb the  finding.  WhUe  the  evidence  may 
have  also  sustained  a  contrary  finding,  tbat 
fact  affords  no  sufficient  reason  for  Interfer- 
ence on  our  part  And  in  connection  with 
our  conclusion  it  may  be  admitted,  as  con- 
tended by  appellant,  that  there  was  evidence 
adduced  by  appellants  tending  to  show  that 
appellees'  title  was  not  good,  and  that  that 
was  the  reason  that  appellant  declined  to 
proceed  further  with  the  trade,  and  yet  this 
court  would  be  bound  thereby,  since  it  would 
not  follow  as  a  certainty  that  It  was  not  the 
intention  of  appellant  to  abandon  the  con- 
tract 

There  are  a  number  of  other  propositions 
and  counter  propositions  urged  by  both  sides, 
biit  we  do  not  consider  them,  nor  deduce  the 
facts  in  reference  thereto  because  of  the  con- 
clusions reached  <»  the  two  Issues  wa  have 
discussed. 

The  Judgment  is  affirmed. 


COMMONWEALTH  BONDING  &  CASUAL- 
TY INS.  CO.  V.  HILL  et  aL    (No.  882.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  18,  1915.     On  Motion  for  Rehearing, 

Feb.  16,  1916.) 

1.  cobfobationb  «=>89(2)— subsobiption  to 
Stock — Call. 

A  call  for  a  subscription  to  stock  in  a  cor- 
poration la  not  necessary  when  the  contract  ot 
subscription  contains  the  promise  to  pay  the 
amount  subscribed  at  a  specified  date,  as  the 
obligation  matures  at  such  time. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S$  375,  3.76;  Dec  Dig.  <9=>S<)(2).) 

2.  COBPOBATIOHB  «S>78  —  ISSUK  OF   STOOK  — 
PAVMEiNT    of    SUBSCBIPTION. 

A  corporfltion  is  not  bound  under  a  sub- 
scription to  its  stock  to  issue  a  certificate  of 
stock  ontil  the  subscription  is  fully  paid. 

[Ed.  Note. — Wot  other  cases,  see  Oorporatioos, 
Cent  Dig.  §g  21fr-231,  420-^24,  429-434 ;  Dec. 
Dig.  <©=78.J 

8.  cobpobations  ®=»78  —  subbceiption  to 

Stock — Dlability. 

On  the  corporation's  acceptance  of  a  sub- 
scription to  its  stock  with  the  indorsement  of  se- 
cured notes  to  it  the  subscriber  became  liable 
thereon. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  M  219-281,  420-424,  429-434;  Dec. 
Dig.  <S=»7a] 

4.    COBPOBATIOMS    €=309(1)— SlTBSOKIFTIOn    TO 

Stock— VAUMTT—CoHannmoNAL   Pbo vi- 
sions—"Issue." 

Under  Const  art  12,  ^  6,  declaring  that 
stocks  and  bonds  issued  without  money  paid 
therefor  shall  be  void,  and  in  view  of  Kev.  St. 
1911,  art.  1170,  providing  for  the  forfeiture  of 
stock  on  nonpayment  of  the  subscription  notes, 
a  subscription  contract  with  the  promoter  of  a 
bonding  and  casualty  insurance  company  upon 
which  the  subscriber  executed  his  notes  pay- 
able  to  the  promoter  and  to  secure  which  he  ex- 
ecuted a  deed  of  trust  on  certain  land,  which 
stock  was  not  delivered  to  the  subscriber,  but 
held  as  additional  security  for  the  payment  ot 
the  notes,  was  not  void  or  illegal,  as  the  stock 
subscribed  for  did  not  represent  any  ou&tanding 
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liabilitr  for  stock  or  any  repregentation  to  the 
public  that  the  corporation  bad  in  its  hands  ac- 
tual cash  as  represented  by  fully  paid  up  certifi- 
cates, and  as  there  was  no  "issue"  of  such  stock ; 
the  term  "issue,"  as  a  noun,  meaning  the  act  of 
sending  or  causing  to  go  forth,  the  act  of  pass- 
ing out,  and,  as  a  verb,  meaning  to  send  out 
officially,  to  send  or  put  forth,  to  put  in  circu- 
lation,   to   emit. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  g  444;    Dec.   Dig.  «=>99(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

5.  Evidence  <8=383(1)  —  Pbesouftxon  —  Pkb- 

rOKMANCE   OF  OFriCIAL   DUTT. 

The  presumption  is  that  the  officer  charged 
with  the  issue  of  a  permit  to  a  foreign  corpora- 
tion on  its  filing  of  an  affidavit  showing  that  it 
had  on  deposit  with  the  state  treasurer  1100,000 
did  his  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  105 ;   Dec.  Dig.  ig=»83(l).] 

6.  cobpobations  9=>92  —  subscrrptton  to 
Stock— Notes— Vauditt. 

Notes  given  as  part  of  the  snbscriptioo  to 
stock  of  a  corporation  are  not  void,  and  may  be 
enforced  and  collected  as  valid  obligations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  366 ;   Dec.  Dig.  «=>92.] 

On  Motion  for  Rehearing. 

7.  Evidence  <S=>158(26)  —  Best  and  Skcon- 
DABT  Evidence  —  Issue  of  Cobfobatb 
Stock. 

The  issuance  of  the  stock  of  the  corporation 
to  its  subscriber  should  be  established  by  the 
stock  itself,  which  should  be  produced  as  the 
best  evidence  of  its  issuance  and  acceptance ; 
and  parol  evidence  as  to  the  issuance  of  such 
stock  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  607-613;  Dec.  Dig.  «=»168(26); 
Corporations,  Cent  Dig.  |  1736.J 

Appeal  from  District  Court,  Swisher  Coun- 
ty;  B.  O.  Joiner,  Judge. 

Action  by  W.  F.  Hill  and  others  against 
tbe  Commonwealth  Bonding  &  Casualty  In- 
surance Company,  with  plea  of  intervention 
by  O.  C.  Cantrell,  and  cross-action  by  tbe 
defendant  company.  Judgment  for  plaintiffli 
and  the  Intervener  denying  tbe  defendant's 
cross-action,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Speer  &  Brown,  of  Ft  Worth,  and  Mar- 
tin, Kinder,  Russell  &  Zimmermann,  of  Plain- 
view,  for  appellant.  Alexander,  Baldwin 
&  BIdgway,  of  Ft  Worth,  and  Moss  &  Leak, 
of  Memphis,  for  aiq[)elleeB. 

HUFF,  C.  J.  We  adopt  the  statement  made 
by  appellant,  wblch  is  as  follows: 

"On  October  80,  19J4,  appellee  W.  F.  HiU 
(plaintiff  below)  filed  this  suit  in  tbe  district 
court  of  Swisher  county,  Tex.,  against  appellant. 
Commonwealth  Bonding  v<k  Casualty  Insurance 
CompAny  (defendant  below),  to  cancel  three 
promissory  notes  for  $500  each,  and  one  for 
$250,  payable  to  Commonwealth  Organization 
Company,  and  executed  by  one  O.  C.  Cantrell 
(intervener  and  plaintiff  below)  on  December  1, 
1910,  nearly  four  years  befor?  suit  filed,  and 
seeking  to  cancel  deed  of  trust  given  at  the 
same  time  by  said  0.  0.  Cantrell  to  John  Schar- 
bauer,  trustee  for  Commonwealth  Organization 
Company,  on  N.  E.  %  of  survey  No.  130,  block 
MIO,  Swisher  county,  Tex.,  plaintiff  alleging 
that  after  the  giving  of  said  notes  and  deed  of 


trust  by  Cantrell,  ^  the  said  Oantrell,  sold 
said  land  to  one  O.  W.  Harp,  who  in  turn  sold 
to  appellee  Hill,  and  Hill  sold  one-half  interest 
therein  to  appellee  Dora  Davis  April  20,  1914, 
or  about  six  months  prior  to  suit  Trustee 
Scharbauer,  the  Commonwealth  Organization 
Company,  and  G.  W.  Harp  were  not  parties  to 
the  suit  and  C.  C.  Cantrell  and  Dora  Davis  and 
husband,  M.  L.  Davis,  were  not  original  parties 
to  suit  but  on  trial  of  cause  appellee  Hill's  at- 
torneys joined  the  names  of  Dora  Davis  and 
M.  L.  Davis  as  plaintiffs  with  HiU  in  an  amend- 
ed petition,  and  filed  a  plea  of  intervention  for 
0.  C.  Cantrell  seeking  for  Cantrell  the  same  re- 
lief sought  for  the  plaintiffs.  Appelleea  sought  a 
cancellation  of  said  notes  and  deed  of  trust  up- 
on the  bare  technical  legal  allegations  that  said 
notes  were  given  in  payment  for  stock  in  a  cor- 
poration issued  to  intervener,  Cantrell,  and  were 
therefore  void,  making  no  allegations  that  same 
were  fraudulently  obtained  or  that  said  stock 
was  not  in  a  going  concern  and  worth  par  value. 

Appellant,  the  Commonwealth  Bonding  ft  Cas- 
ual^ Insurance  Company,  answered,  denying 
that  said  notes  were  given  in  payment  for  such 
stock,  but  claiming  that  same  were  executed  to 
secure  a  subscription  contract  for  stock,  and 
were  held  as  collateral  security  to  said  subscrip- 
tion contract,  and,  further,  that  it  is  a  corpora- 
tion incorporated  under  the  laws  of  Arizona,  and 
under  tbe  laws  of  that  territory  said  notes  were 
valid  and  not  prohibited  even  though  given  for 
stock  direct.  Appellant  also  by  way  of  cross- 
action  sought  judgment  on  said  notes  and  fore- 
closure of  deed  of  trust. 

"Upon  trial  before  tbe  court  without  a  jury 
judgment  was  entered  on  April  29,  1915,  in  fe- 
vor  of  plaintiffs  Hill,  Dora  Davis,  and  husband, 
M.  Li.  Davis,  and  intervener  Cantrell,  canceling 
said  notes  and  deed  of  trust  lien,  denying  de- 
fendant the  relief  sought  in -its  cross-action,  and 
decreeing  that  title  and  possession  of  the  certifi- 
cates of  stock  should  be  divested  out  of  inters 
vener  and  vested  in  defendant" 

O.  C.  Cantrell  entered  Into  the  following 
subscription  contract  with  the  Common- 
wealth Organization  Company: 

"Commonwealth  Bonding  &  Accident  Insurance 
Company. 
"Capital  $10.00.  Surplus  $30.00. 

"No.  1124.  Subscription  to  Capital  Stock. 

"Whereas,  Commonwealth  Organization  Com- 
pany, of  Ft  WV)rth,  Texas,  are  promoting  the 
organization  of  a  Casualty  Bonding  &  Accident 
Insurance  Company,  to  be  incorporated  in  pur- 
suance of  the  laws  of  the  State  of  Texas,  under 
the  name  of  Commonwealth  Bonding  ft  Acci- 
dent Insurance  Company,  or  such  other  name  as 
may  be  selected,  with  an  authorized  capital 
stock  of  three  buudred  thousand  dollars,  and  a 
paid-up  capital  of  at  least  two  hundred  thousand 
dollars,  paid  up  and  free  from  organization  ex- 
penses, all  in  accordance  with  a  printed  pros- 
pectus issued  by  them  and  delivered  to  me; 

"And  whereas,  by  their  acceptance  of  this  sub- 
scription, said  Commonwealth  Organization 
Company  agree  to  endeavor  with  all  reasonable 
diligence  to  accomplish  on  or  before  December 
31,  1910,  the  organization  oi  said  corporation, 
with  capital  stock  fully  paid  as  aforesaid,  thev 
to  defray  all  expenses  of  tbe  organization  and 
incorporation : 

"Now,  therefore,  I  do  hereby  subscribe  for  60 
one-tenth  shares,  of  the  par  value  of  ten  dol- 
lars each,  of  the  capital  stodc  of  said  Common- 
wealth Bonding  ft  Accident  Insurance  CJompanj, 
and  agree  with  said  company  and  the  said  Com* 
monwealth  Organization  Company,  to  pay  there- 
for the  sum  of  $2,000.00  dollars,  as  follows: 
The  sum  of  $1,750.00  dollars  I  agree  to  pay  in 
money  or  securities  satisfactory  to  the  insurance 
department  witb  six  per  cent  Interest,  to  said 
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Commonwealth  Bonding  Sc  Accident  laaorance 
Company  or  its  trustees  at  Ft.  WorA,  Texas 
(which  Koes  to  capita't'and  sarplus),  at  any  time 
after  MoTember  1,  1910,  immediately  QMn  re- 
ceipt of  notes  from  said  Commonwealth  Ornni- 
sation  Company  that  its  capital  stock  has  been 
subscribed  in  good  faith  in  amounts  and  at  rates 
netting  tite.  company  at  least  two  hundred  thou- 
sand dollars  of  capital  in  the  aggregate  when 
paid.  The  remaining  sum  of  $2o0.00  dollan  I 
agree  to  pay  and  do  pay  concurrently  with  this 
subscription  to  the  said  Commonwealth  Organi- 
sation Company,  in  consideration  of  their  agree- 
ment hereinbefore  recited,  and  in  lien  of  any 
farther  or  other  coatribntion  to  expenses  of  or- 
gajiiaation  and  incorporating  said  company. 

"No  conditions,  representations,  or  agreements 
other  than  those  printed  herein  shall  be  binding 
on  Commonwealth  Organization  Company  or 
the  Commonwealth  Bonding  &  Accident  Insur- 
ance Company. 

"Witness  my  hand  this  the  29th  day  of  Sep- 
tember, 1910.  C.  C.  Cantrell  [Name  of  Sub- 
scriber J,  Memphis,  Texas.  Occupation:  Farmer. 
Witness:    R.  B.  BristoL" 

On  December  1,  1910,  Cantrell  execnted 
bis  four  noteB,  three  for  $500  each,  due 
In  12,  24,  and  SO  months  after  date  respec- 
tlrely,  and  one  note  for  $250,  due  48  months 
after  date,  payable  to  the  order  of  Common- 
wealth Organization  Company,  and  to  secure 
which  he  executed  a  deed  of  trust  upon 
the  land  described  In  the  petition  to  John 
Scharbaner,  tmstee.  The  deed  of  trust 
was  filed  for  record  January  20, 1911.  There- 
after, on  the  81st  day  of  May,  1911,  Cantr^ 
conveyed  the  land  to  G.  W.  Hari)  by  a 
quitclaim  deed  tor  a  recited  consideration  of 
94,800,  as  paid,  and  the  assumption  by  Harp 
assamlng  the  obligation  of  the  original  pur- 
chaser of  the  land  to  the  state  of  Texas. 
This  deed  recites  that  a  vendor's  lien  is  re- 
tained to  secure  the  note.  Harp  by  school 
land  deed  conveyed  the  N.  B.  ^  of  the  sec- 
tion to  W.  F.  Hill,  which  was  filed  for  rec- 
ord October  27,  1911.  W.  H.  HUl  conveyed 
to  I^ora  Davis  an  undivided  half  Interest 
to  the  land  in  question,  dated  April  20,  1014, 
and  recorded  November  3,  1014.  The  four 
notes  were  introduced  in  evidence,  which 
Bhowed  to  bear  interest  at  the  rate  of  6  per 
cent,  per  annum  until  maturity,  and  there- 
after until  paid  at  the  rate  of  10  per  cent. 
per  annum,  payable  annually,  and  providing 
fbr  the  usual  10  per  cent,  attorney's  fees,  and 
■aid  notes  being  secured  by  $2,000  stock  In 
the  Commonwealth  Bonding  &  Casualty  In- 
surance Company,  and  by  deed  of  trust  giv- 
en to  John  Scharbauer,  trustee.  The  notes 
were  signed  by  Ct^ntrell  and  Indorsed  to  ap- 
pellants by  the  Commonwealth  Organization 
Company. 

The  charter  for  the  Commonwealth  Bond- 
ing 9c  Casualty  Insurance  Company  was  ob- 
tained under  the  laws  of  Arizona  on  the  23d 
day  of  March,  A.  D.,  1911.  The  purposes  for 
which  said  corporation  was  organized  were 
to  act  as  surety,  guarantor  of  the  fidelity  of 
anpIoyfiB,  trustees,  executors,  administrators, 
gnardlans,  and  to  act  as  administrator,  etc. 
That  the  authorized  capital  stock  was  to  be 
1300,000,  divided  into  30,000  shares  of  the 
ttar  value  of  $10  each. 


The  deed  of  trust  was  made  to  Scharban- 
er, as  trustee,  to  secure  the  Commonwealth 
Organization  Company  In  the  payment  of 
the  notes  above  specified,  and  was  dated  De- 
cember 1,  1910.  Cantrell  by  his  testimony 
showed  that  the  certificate  of  stock  was  is- 
sued, and  that  it  was  left  In  the  hands  of  R. 
J.  Thome,  an  attorney,  who  was  then  rep- 
resenting the  Commonwealth  Bonding  &  Cas- 
ualty Insurance  Company.  He  states  that 
the  note  and  deed  of  trust  were  executed  In 
oonsideration  for  which  he  was  to  receive  a 
certificate  of  Shares  of  stock  In  the  appellant 
company.  There  was  no  stock  certificate  of- 
fered or  produced  at  the  trial  and  Cantrell's 
testimony  as  to  the  stock  is  all  the  testimony 
that  there  is  in  the  record  as  to  the  issu- 
ance of  the  stock,  and  this  testimony  was 
admitted  over  the  objection  of  appellant 

[1]  It  Is  a  generally  recognized  rule  that 
a  call  for  sabscription  to  stock  in  a  cor- 
poration is  not  necessary  when  the  contract 
of  subscription  contains  the  promise  to  pay 
the  amount  subscribed  at  a  certain  specified 
date  or  dates;  the  obligation  matures  at 
the  time  agreed  upon. 

[2,  3]  A  coriKjratlon  Is  not  bound  under  the 
subscription  to  issue  a  certifleate  of  stock  un- 
til the  subscription  Is  fully  paid.  California 
Hotel  Co.  V.  Callender,  94  Cal.  120,  29  Pac. 
859,  28  Am.  St  Bep.  99.  When  the  appellant, 
accepted  Cantrell's  subscription  contract  with 
the  Indorsement  of  the  secured  notes  to  it, 
he  became  liable  thereon.  Panhandle  Pack- 
ing Company  v.  Blvlns,  140  S.  W.  623. 

[4]  The  appellee  Cantrell  has  not  paid  his 
subscription  contract  for  stock,  and  for  that 
reason  appellees  assert  his  contract  is  void, 
and  that  the  note  and  deed  of  trust  given  to 
secure  his  subscription  are  void.  Const  art 
12,  i  6,  does  not  declare  that  a  subscription 
contract  with  a  note  secured  for  subscrip- 
tion Is  void;  but  it  is  the  stock  and  bonds  is- 
sued without  money  paid  therefor,  which  are 
dedared  to  be  flctltloaB  stock  or  indebtedness, 
that  are  void.  If  the  notes  were  given  for 
a  lawful  purpose,  we  do  not  think  they 
should  be  declared  void.  The  fact  that  the 
contract  was  to  pay  for  stock  In  the  corpora- 
tloD  does  not  render  it  illegal.  To  construe 
the  Constitution  to  have  the  effect  that  such 
contract  was  illegal  would  render  it  im- 
practicable to  form  a  corporation.  The  Con- 
stitution prohibits  "the  issue"  of  stock  by 
a  corporation  unless  the  money  is  paid.  In 
San  Antonio,  etc.,  v.  Deutschmann,  102  Tex. 
207,  105  S.  W.  486,  114  S.  W.  1174,  our  Su- 
preme Court  said  stock  "can  be  paid  for  In 
installments."  If  it  can  be  so  paid  for,  then 
a  contract  of  subscription  with  secured  notes 
to  be  paid  in  Installments  would  not  be  an 
Illegal  contract.  The  subscription  and  the 
notes  given  as  part  thereof  are  not  for  an  il- 
legal Issue  of  stock.  The  purpose  of  the  Con- 
stitution and  laws  was  doubtless  to  prevent 
the  Issuance  of  watered  stock.  If  a  cor- 
poration has  not  issued  such  stock,  there  is 
no  representation  to  the  public  that  it  has 
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in  its  hands  actoal  casta  as  r^resented  by 
fully  paid  ap  certificates.  If  it  does  not 
execute  such  certificate  or  deliver  the  same, 
there  is  no  obligation  on  the  corporate  body 
for  such  stock.  The .  stock  subscribed  for 
does  not  r^resent  an  outstanding  liability 
for  stock.  If  the  contention  of  the  appellees 
shall  prevail,  the  very  object  of  the  law 
would  be  thwarted.  A  corporation  could  not 
force  collection  of  stock  subscriptions  be- 
cause certain  subacrib^rs  will  not  pay  and 
cannot  be  made  to  pay.  Innocent  third  par- 
ties would  be  made  to  suffer  and  an  Injustice 
worked  against  other  subscribers  who  in 
good  faith  have  complied  with  their  contract 
"Issue,"  in  its  ordinary  sense,  is  thus  defined 
in  23  Cyc.  358a: 

"As  a  noun:  The  act  of  sending  or  causing  to 
go  forth;  a  moving  out  of  an  inclosed  place; 
egress ;  the  act  of  passing  out ;  exit ;  egress  or 
passage  out;  the  ultimate  result  or  end.  As  a 
verb:  To  send  out;  to  send  out  officially;  to 
send  forth ;  to  put  forth ;  to  deliver  for  use  or 
authoritatively ;  to  put  in  circulation ;  to  emit ; 
to  go  out ;  to  go  forth,  as  authoritative  or  bind- 
ing; to  proceed  or  arise  from;  to  proceed  as 
from  a  sonrcek" 

Cantrell  says  the  stock  was  issued  to  taim 
for  these  notes,  but  it  is  to  be  noted  that  the 
stock  was  never  delivered  to  him.  He  says 
be  saw  it  in  tlie  possession  of  Robt  J. 
Thorne,  an  attorney  for  appellant  company. 
Moss  also  testified  he  saw  the  stnek  In  the 
hands  of  Thom&  It  shonid  also  be  noted 
that  the  notes  in  question  were  executed  to 
th«  Organisation  Company,  and  before  the 
ai^ellant  was  incorporated.  The  evidence  is 
also  to  the  effect  that  the  stock  was  not  de- 
livered to  Cantrell,  but  held  as  additional 
security  for  the  payment  of  the  notes,  nils 
stock  was  not  therefore  sent  out  or  put  forth 
and  delivered  to  Cantrell.  It  was  never  in 
circulation  or  binding  upon  the  corporation, 
or  by  its  authority  emitted  as  an  obligatl<m 
binding  upon  the  corporation.  Ibe  framers 
of  the  Constitution  evidently  used  the  word 
"issue"  in  its  ordinary  sense;  If  so,  there 
was  never  an  issue  of  this  stock,  and  no  il- 
legal act  with  reference  thereto.  Hidalgo 
County  Drainage  Dist  v.  Davidson,  102  Tex. 
589,  120  S.  W.  849.  The  conclusion  of  Can- 
trell that  the  stock  was  issued  to  him  for  the 
notes  is  contrary  to  the  facts  upon  which 
be  bases  that  conclusion.  He  had  executed 
his  notes  before  any  stock  could  possibly 
1)6  issued  to  him.  He  had  agreed  with  the 
Organization  Company  that  he  would  give 
his  notes  and  secure  tjie  same  as  part  of  his 
subscription,  or  ttiat  he  would  pay  the  mon- 
ey. He  elected  to  give  the  notes  vrith  secu- 
rity. The  Organization  Company  transferred 
the  contract  and  the  notes  to  appellant  This 
transaction  should  not  be  denounced  aa  il- 
legal. He  made  the  contract  for  the  purpose 
of  bringing  into  existence  the  corporation, 
and  employed  the  Organization  Company  as 
his  agent  to  perform  that  labor,  and,  when 
this  was  done,  he  agreed  to  pay  his  subscrip- 
ticu  contract  The  law  did  not  require  be- 
fora  incorporating  that  the  stock  should  be 


fully  paid  before  incorporation  (article  1121, 
subd.  37,  and  arUdes  1129,  IISO,  4928,  R.  a 
S.),  such  as  is  required  in  life  insurance  com- 
panies (article  4725e).  The  law  only  required 
$100,000  to  be  paid  in  by  dnnestic  cort)ora- 
tlons  upon  obtaining  diarters  issued  prior 
to  the  act  of  the  I/eglslature  of  1913'  (page 
123.  i  1). 

[6]  This  company  was  organized  and  per- 
mitted to  do  business  in  this  state  in  1011. 
Article  4928  was  amended  in  1913  by  adding 
thereto  that  all  foreign  corporations  should 
file  an  aifldavlt  showing  that  such  corpora- 
tions had  on  deposit  with  the  state  treasury 
er  1100,000;  but  should  the  law,  as  now 
amended,  apply  to  foreign  corporations  as 
it  did  to  domestic  corporations  at  the  time 
the  permit  was  granted  by  this  state  to  ap- 
pellant, the  charter  shows  that  there  was  a 
$300,000  capital  stock  authorized,  and  there- 
fore all  the  capital  stock  bad  not  been  paid 
when  the  charter  was  granted  or  the  permit 
issued,  and  no  presumption  that  the  capital 
stock,  including  Cantrell's,  was  fully  paid 
and  Issued,  or  so  represented  to  have  been. 
The  presumption  is  that  the  oS&cer  whose 
duty  it  was  to  issue  the  permit  did  his  duty. 
The  mere  fact  that  the  notes  were  secured  by 
the  stock  of  Cantrell  in  the  corporaticm  does 
not  evidence  an  issue  of  stock  or  make  an 
illegal  contract  This  agreement  if  such  it 
was,  is  no  more  than  the.  law  fixed  on  sucb 
stock  without  snch  an  agreem^it  Article 
1170,  R.  C.  S.  It  has  been  held  by  the  Courts 
of  Civil  Appeals  that  notes  given  as  part  of 
the  subscription  to  stock  are  not  void,  and 
that  they  may  be  enforced  and  collected  as 
valid  obligationa  Cope  v.  Pltzer,  166  S.  W. 
447;  Bank  v.  Falvey,  175  S.  W.  833;  Horn 
Bros.  V.  Baker,  173  S.  W.  470;  Davis  v. 
Burns,  173  8.  W.  476-480.  This  court  haa 
hitherto  held  In  two  cases  not  reported  that 
a  subscription  contract  upon  which  appel- 
lant corporation  was  organized  was  valid. 

[6]  Our  attention  has  been  called  to  the 
case  by  the  Court  of  Civil  Appeals  of  the 
Second  District  not  yet  published,  a  copy  of 
which  has  been  furnished  us.  Cattlemen's 
Trust  Company  v.  Turner,  182  S.  W.  43& 
This  case  goes  into  a  thorough  discussicm  of 
the  question  here  involved,  and  we  are  iier- 
sunded  that  the  conclusion  there  reached  is  a 
correct  one,  and -we  are  in  accord  with  the 
views  there  expressed,  and  believe  that  case 
to  be  decisive  of  the  question  here  at  issue. 
We  think  the  cases  cited  by  appellees  are 
distinguishable  from  this,  in  most  of  which 
stock  was  issued  for  notes  which  it  appears 
the  court  held  violated  the  provisions  of  the 
ConstituUon  referred  to.  But  where,  as  in 
this  case,  the  note  is  a  part  of  the  subscrip- 
tion, and  the  stock  was  not  issued  or  deliv- 
ered to  the  subscriber  for  the  notes,  but 
held  to  secure  the  payment  of  the  subscrip- 
tion and  notes,  we  think  the  various  courts, 
so  far  as  has  been  called  to  our  attention, 
hold  that  the  notes  will  be  valid  and  col- 
lecUble. 
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We  believe  the  trial  conrt  was  in  error  In 
canceling  the  four  notes  and  the  deed  of  trust 
wi  the  land ;  that  he  should  have  rendered 
Judgment  npon  appellant's  cross-petition  on 
the  notes  for  the  amount  sued  for,  together 
with  the  interest  and  attorney's  fees  stip- 
ulated for  In  the  notes,  together  with  the 
foreclosure  of  the  lien  prayed  for  on  the 
Hind. 

The  judgment  of  the  trial  court  will  be 
reversed,  and  judgment  here  rendered  for 
appellant,  In  accordance  with  its  prayer. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

[7]  We  believe  the  fourth  assignment  by 
tbe  appellant  should  be  sustained,  and  that 
the  court  was  in  error  in  admitting,  over  the 
objection  of  the  appellant,  parol  testimony 
as  to  the  issues  of  a  certificate  of  stock  to 
Cantrell.  GThe  issuance  of  the  stock  to  him 
Btaoold  be  established  by  the  stock  itself,  and 
we  think  that  It  should  be  produced  as  the 
best  evidences  of  its  issuance  and  existence. 
nils  is  the  fact  upon  which  appellee's  right 
of  recovery,  in  a  measure,  depended,  and 
parol  evidence  ought  not  be  permitted  to  es- 
tablish such  fact.  In  the  absence  of  the 
premier  predicate  for  Its  nonproductlon.  Har- 
vey T.  Cnmmlngs,  6^  Tex.  599,  6  S.  W.  518. 
A  delivery  of  the  certificate,  of  course,  could 
be  shown  by  jparol.  The  testimony  at  Can- 
treU  that  he  left  the  certificate  tn  the  hands 
of  the  attorney  for  the  company  does  not 
necessarily  prove  that  it  was  ever  delivered 
to  htm  by  the  company.  It  Is  Just  as  con- 
sistent that  he  saw  it  there  first  and  left  it 
as  that  it  was  delivered  to  him,  and  that  he 
took  it  to  the  attorney  and  left  it  with  him. 
3%e  facts  show  in  this  case,  according  to 
onr  view,  that  It  was  under  the  control  of 
the  company,  and  that  it  was  retained  to 
secure  the  payment  of  the  note.  The  is.su- 
ance  and  existence  of  the  certificate  was 
capable  of  better  proof  than  by  parol.  "The 
delivery  to  Cantrell  we  do  not  think  suf- 
ficiently proven,  and  on  that  ground  we  re- 
versed and  rendered  this  case.  Perhaps,  un- 
der the  rule,  we  should  have  reversed  and 
remanded,  as  our  conclusion  of  the  facts 
must  necessarily  be  contrary  to  the  findings 
of  the  trial  court. 

The  Judgment,  therefore,  reversing  and 
rendering,  will  be  set  aside,  and  the  case  re- 
versed and  remanded,  and  to  that  ertent  the 
Oiotlon  for  rehearing  will  be  granted. 


DBNTON  V.  HOLBBRT.     (No.  6682.)  • 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  16,  191S.    On  Motion  for 
Rehearing,  March  15,  1916.) 

1.  Bbokebs    «=>86^)  —  OoHTa/LOTB— Compen- 
aATioN— Action. 

In  an  action  for  compensatton  claimed  by 
a  nol  estate  broker,  evidence  fcettf  to  warrant 


a   finding    that   the   brokw   substantially   per- 
formed his  agreement 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  $  117;   Dec.  Kg.  <S=>86<3).] 

2.  Bbokxhs    9s»48  —  Comfi:n&a.tion  —  Right 

TO. 

Where  a  landowner,  who  was  disposing  of 
a  large  tract  in  small  parcels,  availed  himself 
of  contracts  procured  by  plaintiff  broker  and 
did  not  cancel  the  broker's  contract  for  nonper- 
formance, he  cannot  defeat  recovery  of  commis- 
sions on  the  ground  that  the  broker  did  not 
comply  with  all  terms  of  the  contract 

[Sid.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  f  65;    Dec.  Dig.  ^=>48.] 

8.  EvinBNCB  €=>460(2)  — Pabol  BvinsiMOB  — 

Vabting  Written  Contract. 

In  an  action  for  compensation  due  under 
a  broker's  contract  which  prohibited  plaintiff 
froni  selling  lands  in  the  territory  of  any  other 
agent  but  did  not  specify  plaintiff's  territory, 
parol  evidence  as  to  plaintiff's  territory  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  211S,  2121;    Dea  Dig.   i8=>460 

4.  Brokers    ^=»65(1)  —  Cohfknbation  —  Dx- 

FENSES, 

Where  defendant,  who  was  disiiosing  of  a 
large  tract  of  land  located  in  Texas,  admitted 
that  he  made  no  objections  to  plaintiff  broker's 
handling  other  Texas  lands,  the  broker's  right 
to  compensation  for  sales  made  cannot  be  de- 
feated on  that  ground. 

[Ed.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  §  48;   Dec.  Dig.  <S=»65(1).] 

5.  Brokers    ^=>86<4)  —  Compensation  —  Ao- 
TioNS— Evidence. 

In  an  action  by  a  broker  for  commissions 
for  sales  effected  tiirough  subagents,  evidence 
held  to  show  tbnt  the  sales  were  not  made  by 
defendant  directly  through  the  subagents,  but 
that  he  recognized  such  agents  as  being  agents 
for  the  broker. 

[Ed.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  §  117;   Dec.  EHg.  <e=986(4).] 

8.  Brokers   <S=>55(l)—OoMPKN8A'noN— Right 
TO— Estoppel. 

Where  a  broker  employed  to  sell  lands  in 
Arizona  carried  on  a  selling  campaign  in  jierson 
for  over  a  year  and  then  turned  the  matter 
over  to  subagents,  the  broker  is  not  estopped 
to  claim  compensation;  the  owner  after  objec- 
tions acquiescing. 

•    [Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  g§  82-84;  Dec.  Dig.  <8=»55(1).] 
7.  Bbokebs  «=»86(2)—CeicPBN8ATiON— Right 

TO. 

In  a  suit  for  compensation  for  sales  of 
land  for  defendant,  evidence  held  not  to  show 
that  defendant  discharged  the  broker  or  his 
subagents,  but  that  defendant  recognized  the 
continning  agency  of  such  persona 

[EM.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  IS  117,  119;    Dec.  Dig.  <8=986(2).] 

a  Brokers  «=»86(2)  —  Compensation  —  Ac- 
tions—E?vidence. 

In  an  action  by  a  broker  for  compensation 
for  sales  of  land  effected  through  subagents, 
evidence  held  insufficient  to  show  that  the  orig- 
inal contract  was  terminated  before  Uie  sales 
were  made. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  SI  117,  119;  Dec.  Dig.  <8=386(2).] 

Appeal  from  District  Court,  Bexar  County; 
S.  Q.  Tayloe,  Judge. 

Action  by  J.  V.  Holbert  against  Q.  Denton. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Afllrmed. 


«=»For  otber  caaei  lee  same  topic  and  KBT-NT7HBBR  in  all  Key-Numbered  Digests  and  Indezss 
*AppIleatlon  for  writ  ot  error  pending  in  Supreme  Conrt 
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B.  B.  Haniuy,  Jr.,  and  B.  P.  Ingruin,  both 
of  San  Antonio,  tor  appellant  Ryan,  Mat- 
lock &  Reed  and  Bntler  L.  Knight,  all  ot 

San  Antonio,  for  appellee. 

MOURSUND,  J,  This  Is  a  suit  by  J.  V. 
Holbert  against  O.  Denton,  upon  a  written 
contract,  to  recover  commlsBlons  for  the  sale 
of  lands  belonging  to  Denton  situated  In  Dim- 
mit county,  Xex„  the  amount  sued  for  being 
$1,360  and  upon  a  trial  before  the  court  Judg- 
ment was  rendered  for  the  full  amount  sued 
for.  The  contract  appears  In  the  findings  of 
fact  filed  by  the  trial  court,  as  follows: 

"(1)  That  heretofore,  to  wit,  on  or  about  the 
15th  day  of  October,  1908,  the  defendant  was 
the  owner  of  and  offering  for  sale  about  32,000 
acres  of  land  situated  in  Dimmit  county,  Tex., 
and  was  himself  and  through  agents  appointed 
by  him  and  through  subafients  selling  same  in 
the  name  of  Denton  Colony  Company. 

"(2)  Said  land  had  been  subdivided  into  about 
2,543  tracts,  most  of  which  were  in  size  10 
acres  each,  but  certain  tracts  contained  more 
than  10  acres. 

"(3)  A  proposed  town  site  was  laid  off  on 
said  land  by  which  arrangement  there  were 
two  town  lots  for  each  tract  of  land. 

"(4)  Much  of  said  land  was  sold  through 
agents  of  defendant  and  through  subagents  of 
said  omenta  on  written  applications  procured 
from  intending  purchasers,  wliereby  each  pur- 
chaser, upon  the  payment  of  a  uniform  price  of 
$200  or  $210  on  terms.  $10  cash  and  20  notes 
payable  monthly,  per  share,  acquired  a  right  to 
purchase  one  farm  tract  with  its  two  accom- 
panying proposed  town  lots  on  said  land.  No 
particular  tract  of  land  or  lots  were  sold  to  any 
particular  purchaser,  but  it  was  understood 
between  the  parties  that,  after  sufficient  shares 
had  been  sold  to  cover  all  of  said  land,  then 
said  land  would  be  distributed  to  the  several 
purchasers. 

"(5)  All  of  said  shares  were  sold  under  the 
above  plan. 

"(6)  The  customary  plan  of  selling  was  for 
the  purchaser  to  pay  $10  down  and  $10  per 
month  until  the  sum  of  $210  had  been  paid  for 
each  share  so  purchased.  It  also  provided  in 
case  purchaser  made  default  in  bis  payments 
the  contract  of  sale  might  be  canceled,  and 
quite  a  number  of  persona  did  make  default  in 
their  purchase  contracts,  and  on  account  of 
which  the  defendant  canceled  said  contracts, 
and  resold,  or  caused  to  be  resold,  said  shares  to 
other  parties,  many  of  which  were  sold  after 
the  distribution  of  part  of  said  land  which  was 
about   September   20,    1010. 

"(7)  Plaintiff,  on  or  about  October  15,  1908, 
resided  in  the  state  of  Oalifomla,  and  engaged 
in  the  real  estate  business  at  Bakersfield;  and 
while  residing  at  said  Bakersfield,  as  a  result  of 
correspondence,  plaintiff  made  a  written  con- 
tract with  defendant  concerning  the  sale  of 
said  Dimmit  county  land,  which  was  in  words 
and  figures,  as  follows: 

'"Selling  Agent's  Contract 

"  'In  accepting  employment  as  sales  agent  for 
the  Denton  Colony  Company,  in  Dimmit  coun- 
ty, Texas,  according  to  plan  of  partition  I 
specially  agree: 

"  'First  That  I  will  vigorously  push  the  sales 
as  per  said  plan,  both  personally  and  through 
such  subagents,  if  any,  to  be  iiaid  by  me  upon 
such  basis  as  may  be  agreed  upon  between  us, 
but  all  of  the  sales  shall  be  made  in  my  name 
as  agent,  and  not  in  the  name  of  the  xubagent 

"  'Second.  That  all  moneys  and  applications, 
to  purchase  lots  and  farms  collected  or  received 
by  me,  or  any  of  my  subngents,  other  than  the 
five  dollars  cash  payment  which  I  am  entitled 
to  retain  as  a  part  of  my  compensation,  shall  be 


trust  funds,  and  myself  or  any  of  my  subagents, 
receiving  such  monevs,  or  applications  to  pur- 
chase, shall  and  will  merely  act  as  trustee  or 
bailee  for  the  purchaser,  as  well  as  the  said 
Denton  Colony  Compcmy. 

"  Third.  That  all  applications  to  purchase, 
and  payments  on  apphcations,  shall  be  for^ 
warded  to  the  Denton  Colony  Company,  San 
Antonio,  Texas,  in  due  course  of  mail  on  th» 
day  received  by  me  or  any  at  my  subagents, 
and  failure  so  to  do  shall  be  a  breadi  of  said 
trust  next  above  specified. 

"  'Fourth.  I  agree  to  receive  my  commissloa 
and  compensation  as  follows,  viz.,  S5.00  cash 
to  be  collected  from  applicant  and  retained 
when  application  is  taken:  $5.00  to  be  paid 
me  by  the  said  Denton  Colony  Company  when 
they  have  received  ^payment  of  the  first  note; 
and  $5.00  to  be  paid  me  by  the  said  Denton 
Colony  Company  when  they  receive  payment  of 
the  second  note.;  $5.00  when  they  receive  pay- 
ment of  third  note,  and  $6.00  when  they  re- 
ceive payment  of  the  fourth  note. 

"  'Fifth.  In  the  event  of  an  oversale  of  the 
lots  and  farms,  upon  notice  of  such  fact,  I 
agree  to  immediately  return  to  the  respective 
applicants  the  $6.00  collected  by  me^  and  re- 
turn any  applications  that  I  or  my  subsgenta 
may  have  in  hand  or  in  transit  as  to  all  sales 
made  or  money  collected  by  me  or  by  my  sub- 
agents  after  all  lots  and  farms  have  been  sold. 

"  'Sixth.  No  commissions  are  to  be  paid  to 
me  on  any  sale  except  such  coumiissions  as  are 
collected  from  the  purchasers  in  the  manner 
stated  in  the  fourth  clause  hereof. 

"  'Seventh.  Should  I  be  negligent  dilatory  or 
unsatisfactory  in  my  services,  the  said  Denton 
Colony  Company,  or  any  one  of  them  is  au- 
thorised, or  the  general' state  agent  who  ap- 
points me  shall  have  the  right  to  immediately 
terminate  this  contract 

"  'Eighth.  I  also  agree  that  I  will  not  sell  any 
lots  and  farms  in  aubther  agent's  territory,  it 
being  understood  and  agreed  in  advance  that  no 
agent  will  be  allowed  any  commission  for  appli- 
cations taken  from  residents  of  another  agent's 
territora,  except  in  cases  of  sales  to  nonresi- 
dents of  the  state  and  sales  to  traveling  men. 

"  'Ninth.  I  agree  that  I  will  not  publish  an 
advertisement  (except  extracts  from  owner's 
printed  literature)  and  that  if  I  desire  to  have 
any  other  advertisement  printed,  that  I  will 
first  submit  the  copy  through  owner's  San  An- 
tonio office,  to  owner's  attorney,  and  receive 
owner's  approval  through  his  attorney,  before 
the  advertisement  is  printed ;  and  further  agree 
that  any  violation  of  this  rule  discbarges  me 
and  forfeits  to  owner  all  commissions  on  busi- 
ness done  which  will  thereafter  accrue  to  me.' 

"(S)  It  was  further  understood  and  agreed 
between  plaintiff  and  defendant  by  correspond- 
ence that  the  territory  assigned  plaintiff  under 
said  contract  was  the  state  or  territory  of  Ari- 
zona; and  the  plaintiff  soon  thereafter  went  to 
said  territory  and  remained  there  for  about  one 
year,  going  from  place  to  place  in  selling  and 
attempting  to  sell  shares  m  defendant's  land 
plan,  and  in  soliciting  and  appointing  sub- 
agents  to  sell  the  same,  and  among  other  sub- 
aeents  so  appointed  by  plaintiff  were  J.  H. 
Hudson  and  V.  H.  Melick,  of  Williams,  Ariz., 
under  an  arrangement  with  the  plaintiff  where- 
by said  subagents  were  to  receive  $6  for  each 
share  sold  by  or  through  them,  and  there  was 
an  understanding  or  agreement  between  plain- 
tiff and  defendant  and  said  subagents  that  said 
subagents  should  report  any  and  all  applica- 
tions for  the  purchase  of  said  shares  of  land 
directly  to  the  defendant,  and  that  the  defend- 
ant should  remit  to  them  S5,  or  said  subagents 
might  collect  and  retain  $o  on  each  application 
when  taken,  per  share,  so  sold  as  said  sul^ 
agent's  commission  or  compensation  for  makine 
such  sale,  and  the  remaining  $20  was  to  be  paid 
by  defendant  to  plaintiff. 

"(9)  This  appointment  bj  plaintiff  of  said  sub- 
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agenta  waa  never  revcdied,  and  all  th«  land  sold 
b/  tbem,  to  wit,  about  161  shares  or  applica- 
tions, were  sold  by  said  Hadson  &  Melici  un- 
der the  arrangement  first  entered  into  and  said 
Hndson  &  Melidtc  received  from  defendant  the 
compensation  of  $5  per  share  for  each  of  said 
shares  so  sold;    and  the  defendant  reported  and 

Said  unto  plaintiff  the  sum  of  $20  per  share  on 
3  shares  of  said  shares  so  sold,  beine  the  first 
03  shares  so  sold  b^  said  Hudson  &  Melick  as 
subagents  of  plaintiff.  Defendant  did  not  re- 
port to  plaintiff  the  sales  of  the  remaining  68 
shares  so  sold  by  plaintiff  by  and  through  his 
subagents  said  Hndson  &  Melick,  and  has  not 
paid  plaintiff  any  compensation  or  commifssion 
thereior,  on  each  of  which  plaintiff  waa  entitled 
to  $20  from  defendant,  according  to  said  con- 
tracts between  said  parties  thereto  and  said 
Bubagents'  contract  with  plaintiff  which  was 
accepted  and  ratified  by  defendant,  and  the 
commission  due  plaintiff  from  defendant  on 
■ales  made  by  said  subagents  is  $1,360,  and 
plaintiff  is  entitled  to  same  with  interest  there- 
on at  the  rate  of  8  per  cent,  per  annum  from 
January  31,  1012. 

"(10)  I  further  find  that  plaintiff  substan- 
tially c(Hnplted  with  the  obligations  of  his  con- 
tract with  defendant  and  that  his  contract  with 
defendant  was  never  canceled  or  revoked. 

"(11)  I  further  find  that  defendant  availed 
himself  of  the  labor  and  benefits  of  plaintiff's 
said  subagents  in  accepting;  the  contraotsL  and 
the  benefits  thereunder,  tor  sale  of  said  68 
shares  of  defendant's  land,  and  did  not  pay 
plaintiff  the  agreed  compensation  of  $20  per 
share  thereon." 

[1,2]  The  court  concluded  that  as  the  de- 
fendant availed  himself  of  plaintiff's  sub- 
agents  in  accepting  the  contracts  for  the 
sale  of  said  68  shares,  and  Aid  not  pay  plain- 
tiff the  agreed  compensation  of  $20  per  share 
thereon,  plaintiff  was  entitled  to  recover  $1,- 
360  with  Interest  thereon  from  January  31, 
1912,  at  the  rate  of  8  per  cent  per  annum. 

Appellant  contends  that  the  evidence  shows 
a  flagrant  failure  on  the  part  of  plaintiff  to 
perform  his  contract,  in  that  he  failed  to 
retnm  to  Arizona  and  push  the  sales  of  de- 
fendant's land  In  person,  and  in  fact  was 
absent  from  Arizona  during  all  the  time 
when  the  contracts  were  made  upon  which  he 
bases  his  claim  for  commissions.  This  attack 
upon  the  court's  finding  that  Holbett  sub- 
stantially complied  with  his  contract  cannot 
he  sustained.  The  facts  set  out  In  the  eighth 
finding  of  fact  are  undisputed  and  are  re- 
ferred to  In  this  connection.  It  appears  that, 
when  Holbert  came  to  San  Antonio  with  Me- 
lick, he  wanted  to  remain  In  San  Antonio  and 
intrust  the  further  work  in  Arizona  to  sub- 
agents,  and  especially  to  Hudson  &  Melick. 
Denton  wanted  him  to  go  back  to  Arizona, 
but  did  not  insist  upon  It,  nor  cancel  the 
contract,  and,  In  fact.  If  he  had  the  right 
to  demand  that  Holbert  should  in  person  so- 
licit contracts  in  Arizona,  he  waived  such 
right,  and  permitted  Holbert  to  fulfill  his 
obligations  through  subagents.  In  this  con- 
nection, the  evidence  warrants  a  finding  that 
the  contract  made  by  Holbert  with  Hudson 
&  Melick  was  signed  in  Denton's  oflSce  and  a 
copy  filed  with  Denton.  Denton  recognized 
that  Holbert  was  performing  his  contract, 
and  availed  himself  of  the  fruits  of  the  labor 
of  the  Mitegents,  treating  them  throughout 
as  aobasenti.    This  la  shown  by  tha  fact 


that  he  paid  them  only  $8  on  each  contract 
mentioned  In  plaintiff's  petition  which  was 
the  amount  due  them  under  their  contract 
with  Holbert,  and  by  the  further  fact  that 
he  does  not  even  contend  that  he  ever  notified 
such  Bubagrats  that  any  change  had  taken 
place  such  as  would  entitle  them  to  repre- 
sent him  directly.  Denton  paid  Holbert  his 
commission  on  93  contracts  sent  in  by  Hud- 
son &  Melick,  thus  showing  conclusively  that 
he  regarded  the  contract  as  being  in  full 
force  and  effect,  and  the  testimony  of  Hol- 
bert and  Sawyer  supports  the  conrt's  finding 
that  the  contract  between  Holbert  and  Den- 
ton waa  never  canceled.  Holbert  testified 
that  Denton  told  him  that  he  (Holbert)  and 
his  subagents  had  sold  over  400  contracts. 
This  was  a  remarkable  performance,  and 
It  appears  that  Holbert  won  a  prize  award- 
ed by  Denton  for  efficiency  In  selling  con- 
tracts. It  appears  that  Denton  considered 
that  his  contract  with  Holbert  did  not  con- 
fer the  exclusive  agency  for  Arizona,  and 
he  sent  one  A.  Q.  Gnatz  to  Arizona;  but, 
although  he  was  in  Arizona  about  two 
months,  he  failed  to  sell  a  single  contract. 
The  court  was  justified  in  finding  that  Hol- 
bert substantially  compiled  with  his  con- 
tract; but  even  If  be  had  not  done  so,  as 
Denton  elected  not  to  avail  himself  of  the 
provision  authorizing  him  to  cancel  for  cer- 
tain reasons,  and  received  the  benefits  ac- 
cruing from  the  efforts  of  Holbert's  sub- 
agents,  he  should  not  now  be  permitted  to 
say  that  grounds  existed  upon  which  he 
would  have  been  authorized  to  cancel  the 
contract.  The  first  assignment  Is  overruled. 
[S]  The  second  and  third  assignments  re- 
late to.  the  admission  of  testimony  of  Hol- 
bert with  regard  to  the  correspondence  lead- 
ing up  to  the  making  of  the  written  contract. 
This  testimony  was  to  the  effect  that  in  such 
correspondence  It  was  stated  and  agreed  that 
Holbert  should  have  the  general  and  exclu- 
sive agency  for  the  sale  of  lands  for  Denton 
in  tb€  state  of  Arizona.  The  contract  after- 
wards drawn  falls  to  show  In  what  terri- 
tory Holbert  was  to  exercise  his  functions 
as  selling  ag»it,  but  It  does  prohibit  him  from 
selling  in  another  agent's  territory  except  to 
nonresidents  of  the  state  or  to  traveling  men. 
The  territory  in  which  Holbert  was  to  op- 
erate Is  not  described  in  the  contract,  and 
there  can  be  no  valid  objection  to  permitting 
Holbert  to  show  what  territory  his  contract 
appUed  to,  and  that  is  the  only  fact  found 
by  the  court  upon  said  testimony.  Abbott's 
Trial  Bvldence,  p.  361;  Ascarete  v.  Pfaff, 
84  Tex.  Civ.  App.  875,  78  S.  W.  974 ;  Kirk  v. 
Brazos  CJounty,  73  Tex.  B6,  11  S.  W.  143.  We 
do  not  understand  that  the  court's  Judgment 
was  predicated  upon  the  theory  that  Holbert 
had  the  exclusive  agency  for  Arizona.  Noth- 
ing is  said  In  his  findings  of  fact  with  re- 
gard thereto,  and  Denton  could  not  have  been 
injured  by  admitting  testimony  to  the  effect 
that  Holbert  was  to  have  the  exclusive  agen- 
cy.   We  tbeiefoia  deem  it  unnecessary  to 
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determine  whether  such  evidence  waa  admis- 
sible npon  the  theory  that  It  showed  a  con- 
tract or  agreement  which  Indoced  the  execu- 
tion of  the  written  contract  The  assign- 
ments are  overruled. 

[4]  Appellant  also  contends  that  Holbert 
abandoned  the  contract  and  engaged  In  work 
under  an  employment  wholly  antagonistic 
to  the  business  of  defendant,  and  therefore 
his  contract  was  annulled  prior  to  the  sales 
by  Hudson  &  Melick  upon  which  the  suit 
Is  baaed.  It  appears  that  in  January,  1910, 
Holbert  entered  Into  a  contract  to  sell  for 
E.  P.  Simmons  a  section  of  land  in  Dimmit 
county  under  a  plan  similar  to  the  one  used 
by  Denton.  The  evidence  falls  to  show  that 
he  tried  to  sell  any  of  this  land  in  Arizona, 
and  It  appears  from  Denton's  testimony  that 
he  had  no  objections  to  Holbert's  handling 
other  deals  in  Texas.  The  fourth  assignment 
Is  overruled. 

[t]  Appellant  contends  that  all  sales  for 
which  commissions  are  claimed  were  made 
direct  and  through  the  office  of  the  defend- 
ant and  were  not  brought  about  by  any  ef- 
forts on  fhe  part  of  plalntifT.  As  is  fully 
shown  In  discussing  the  first  assignment  of 
error,  there  is  no  merit  in  the  foregoing  con- 
tention, for  all  sales  were  made  by  Holbert's 
subagents,  recognized  and  treated  as  such  by 
Denton,  and  without  ever  attempting  to  em- 
ploy them  to  sell  in  any  other  capacity  than 
as  Holbert's  subagents.  Assignments  6  and 
6  are  overruled. 

[I]  It  is  further  contended  that  Holberfs 
conduct  was  such  as  to  estop  him  from  claim- 
ing commissions,  in  that  he  declined  to  re- 
turn to  Arizona,  engaged  in  the  sale  of  oth- 
er lands,  and  failed  to  notify  Denton  he 
expected  commissions.  What  we  have  hereto- 
fore said  disposes  of  this  contention  adverse- 
ly to  appellant  There  is  no  element  of  es- 
toppel In  this  transaction.  Assignment  No.  7 
is  overruled. 

There  is  no  merit  in  the  eighth  and  ninth 
assignments.  Holbert  did  spend  his  money 
and  in  peraon  prosecute  sales  vigorously  for 
a  year,  and  afterwards  his  snbagents  paid 
such  exi)enses  as  they  incurred.  Defendant 
incurred  no  expense  In  connection  with  the 
sale  of  the  161  contracts  reported  by  Hud- 
son &  Melick,  except  the  payment  of  com- 
missions as  contracted.  It  is  plainly  appar- 
ent from  his  own  testimony  that  he  regard- 
ed it  as  his  duty  to  send  out  literature  at 
his  expense  to  such  persons  as  his  agents 
named. 

[7]  It  la  farther  contended  that  the  court 
erred  in  rendering  Judgment  for  the  sales 
mnde  after  the  latter  part  of  January,  1910, 
appellant's  theory  being  that  at  said  time 
the  deal  was  closed  and  all  agents  notified 
and  discharged,  and  the  greater  portion  of 
the  68  sales  were  made  afterwards,  and  ap- 
pellee should  not  be  awarded  commission  on 
such  sales.  Appellant  contended  that  he  dis- 
charged Holbert  as  an  agent,  in  so  far  as  the 
Arleona  conteact-  was  concerned,  in  Novem- 


ber, 1909;  but  the  court's  finding  against 
such  contention  is  amply  supported  by  the 
testimony.  Appellant  also  testified  that  he 
closed  up  his  deal  and  discharged  Us  agents 
generally  in  the  latter  i>art  of  January.  Saw- 
yer, Denton's  bookkeeper,  testified  that  Den- 
ton sent  out  a  telegram  to  his  agents  stating 
ttiat  all  lots  had  been  sold,  or  that  nearly  all 
had  been  sold;  that  in  fact  they  were  not 
all  sold,  and  the  telegram  was  for  the  pur- 
pose of  bringing  in  a  rush  lot  of  sales.  Hol- 
bert testified  that  Denton  never  discharged 
him,  and  that  he  never  heard  of  being  dis- 
charged until  the  trial  of  the  case.  Denton's 
books  show  that  several  sales  were  made  by 
Hudson  Sa  Melick  on  February  1,  1910,  one 
In  May,  1910,  and  quite  a  nimiber  in  June 
and  July,  1910.  No  change  was  made  in  the 
method  of  keeping  the  books  at  the  end  of 
January.  Denton  made  reports  to  Holbert 
up  to  May  7,  1910,  of  sales  by  Hudson  &  Me- 
lick and  of  payments  made  by  purchasers. 
The  parties,  in  speaking  of  the  Close  of  the 
sales  of  Denton  Ck>lony  lands,  appear  some- 
times to  have  in  view  the  telegram  sent  in 
January  to  the  agents,  and  sometimes  the 
distribution  of  the  lands  which  occurred 
about  September  29,  1910.  It  is  very  plain 
that,  regardless  of  what  may  have  been  the 
case  as  to  other  agents,  Denton  went  right 
on  with  the  coptract  with  Holbert,  availing 
himself  of  the  ability  of  Holbert's  subagents 
to  sell  contracts,  and  reaping  the  benefits 
thereof,  treating  them  as  subagents  and  pay- 
ing them  as  subagents.  It  is  apparent  that, 
when  he  "discharged  his  agents  generally," 
he  omitted  to  discharge  Holbert  and  Hol- 
bert's subagents,  and  the  court  did  not  err 
in  holding  him  liable  for  commissions  on  all 
sales  made  by  them.  Assignment  No.  10  Is 
overruled. 

[t]  The  eleventh  assignment  presents  the 
contention  that  Holbert  should  not  recover 
for  any  sales  made  after  November  20,  1900, 
the  theory  being  that  a  new  contract  was 
then  made  between  Holbert  and  Denton 
whereby  Holbert  was  authorized  to  sell  iu 
Texas,  and  therefore  he  should  not  recover 
imder  the  first  contract  It  appears  that 
Denton  recognized  the  first  contract  as  re- 
maining in  full  force  and  effect,  reporting 
to  Holbert  many  sales  made  after  November 
20,  1909,  and  playing  his  commissions  there- 
on.   The  assignment  Is  overruled. 

Assignments  12  to  16,  inclusive,'  constitute 
attacks  upon  the  findings  of  tact  of  the  trial 
court,  while  assignments  17  and  18  constitute 
attacks  upon  the  conclusion  of  law  filed  by 
the  trial  court  All  of  these  assignments  are 
overruled,  and  the  findings  of  fact  filed  by 
the  trial  court  are  adopted  by  u&  The  twen- 
tieth, in  which  the  contention  is  made  that 
Holbert  was  not  the  procuring  cause  of  the 
sales  for  which  he  aeelsa  to  collect  commis- 
sions, is  also  overruled. 

The  twenty-first  and  twenty-second  assign- 
ments  are  also  overruled.    Our  views  with 
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regard  to  the  oonteatlons  made  are  sufiBcient- 
\y  disclosed  In  the  discussions  relating  to 
other  assignments. 

Assignments  23  to  85,  Inclusive,  complain 
of  the  failure  of  the  court  to  make  addi- 
tional findings  of  fact  pursuant  to  request 
of  appellant  There  being  an  agreed  state- 
ment of  facts  In  the  record,  and  it  being  our 
opinion  that  appellant  has  been  enabled  to 
present  fully  all  of  his  contentions,  and  that 
no  Injury  has  been  sustained  by  reason  of  the 
failure  of  the  court  to  find  in  answer  to  the 
questions  asked,  we  overrule  all  of  such  as- 
signments. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

The  statement  In  our  opinion  that  "it  ai>- 
pears  that  when  Holbert  came  to  San  An- 
tonio with  Mielick  he  wanted  to  remain  in 
San  Antonio  and  intrust  the  farther  work  in 
Arizona  to  subagents,  and  especially  to  Hud- 
son &  Mellck,"  is  Tigoroasly  attacked  as  on- 
snpported  by  the  evidence.  We  will  briefly 
state  some  of  the  evidence  on  which  we  based 
our  statement    Denton  testified: 

"It  is  a  fact  that,  just  as  soon  as  Mr.  Holbert 
told  me  he  wanted  to  stay  here  and  he  cotdd 
handle  his  business  as  well  by  subagents,  I  told 
him  that  if  he  did  not  go  back  we  were  going 
to  discharge  him." 

Holbert  testified  to  discussing  the  matter 
with  Denton,  and  admitted  that  Denton 
thought  he  could  do  better  by  going  back, 
but  testified  positively  that  Denton  did  not 
discharge  him  verbally  or  by  letter  'then  or 
later ;  that  he  never  heard  of  being  discharg- 
ed until  the  trial  of  the  case.  Holbert  testi- 
fied bis  health  was  bad,  and  that  he  told 
Denton  he  "could  manage  Arizona  here  in 
San  Antonio."    He  testified  further: 

"He  thought  I  could  do  better  going  back,  but, 
after  finding  Mr.  Melick  as  agent,  it  proved  I 
was  doing  better  or  as  good  as  if  I  had  went 
back  myself,  from  Mr.  Melick's  number  of  con- 
tracts he  sent  down  here," 

He  also  testified  that  he  stayed  in  San  An- 
tonio where  Denton  put  him  to  work  and 
sold  shares  "after  Melick  went  back  and 
took  charge  at  WllUams,  Ariz."  While  It 
appears  that  he  had  other  subagents  in  Ari- 
zona, it  seems,  from  the  letters  he  wrote  Den- 
ton b^<n«  going  to  San  Antonio  with  M^ck, 
that  most  of  his  hopes  were  centered  In  the 
prospect  of  selling  shares  in  the  vicinity  of 
Williams,  and  that  having  formed  a  club 
there,  if  Mellck'a  report  on  the  land  proved 
favorable,  he  expected  sales  could  be  made  of 
from  100  to  200  sliares.  We  think  the  testi- 
mony fully  sustains  the  statement  made  by 
OS.  The  evidence  supports  a  finding  that 
while  Denton  was  of  the  opinion,  especially 
at  first,  that  Holbert  should  return  to  Ari- 
zona, he  did  not  insist  upon  it  or  discbarge 
Urn,  bat  was  satisfied  with  the  way  in  which 
sales  were  being  made  by  Holbert's  sub- 
agents. 

Appellant  also  attacks  the  statement  that 
Denton  recognized  that  Holbert   wa^  per- 


forming his  contract  and  availed  himself  of 
the  fruits  of  the  labors  of  the  subagents, 
treating  than  ttiroughout  as  subagents.  It 
is  true  that  Denton's  books  had  two  columns 
on  each  page,  showing  the  name  of  the  gen- 
eral agent  and  the  name  of  the  selling  agent 
Holberf  s  name  appeared  under  the  heading 
"General  Agent"  "up  to  a  short  time  before 
the  20th  of  November,  1909,"  and  thereafter 
did  not  appear,  while  the  name  Hudson  & 
Mlellck  appears  throughout  under  tlie  bead- 
ing of  "Selling  Agent"  There  was  no  ex- 
planation ottered  as  to  why  the  name  of  Hol- 
bert was  left  ofT,  and  no  explanation  offered 
of  the  circumstance  that  this  occurred  a  short 
time  before  November  20th,  the  date  Denton 
claims  to  have  discharged  Holbert  as  agent 
for  Arizona.  Denton  did  not  keep  the  t>ooks, 
and  Sawyer,  who  did  keep  them,  merely  tes- 
tified that  Holbert's  name  appeared  first  as 
selling  agent  and  that  he  scratched  it  oat 
and  wrote  in  the  name  of  Hudson  &  Melick, 
and  then  wrote  Holbert's  name  in  the  other 
column;  that  be  did  this  when  Holbert  re- 
ported that  be  bad  certain  people  assisting 
him  in  Arizona  who  were  entitled  to  commis- 
sions. Appellant  attaches  undue  weight  to 
the  failure  to  ke^  on  writing  Holbert's  name 
under  the  heading  of  general  agent  This 
was  primarily  Holbert's  account,  and,  while 
it  was  necessary  to  state  the  name  of  each 
selling  agent  who  sold  a  share,  they  were  all 
agents  of  Holbert  and  it  was  unnecessary  to 
keep  on  writing  bis  name  in  the  other  col- 
umn. It  is  not  a  conclusive  circumstance 
showing  that  Hudson  &  Melick  were  no  lon- 
ger treated  as  subagents.  The  books,  ac- 
cording to  the  statement  of  facts,  show  that 
oa  each  erf  the  sales  mentioned  therein  made 
by  Hudson  &  Melick  they  received  $5,  the 
amount  they  were  to  receive  as  subagents. 
There  is  no  pretense  that  they  were  ever  in? 
formed  that  the  contract  under  which  they 
were  operating  had  been  canceled.  Denton 
testified:  "I  did  not  have  a  contract  with 
them  at  any  time,  I  wrote  them."  In  his  mo- 
tion for  rehearing  he  argues  we  should  infer 
from  the  statement  that  he  wrote  Hudson 
&  Melick  that  he  meant  he  bad  no  formal 
written  contract  and  that,  to  show  he  did 
have  some  different  arrangement  with  them 
upon  some  kind  of  a  basis,  he  stated  that  for 
the  last  share  they  ao/IA  he  paid  them  $25. 
Miellck  testified  they  received  $5  for  each  sale 
made,  but.  his  attention  was  not  directed  to 
the  particular  sale  mentioned  by  Denton. 

Appellant  asks  too  much  when  he  expeots 
courts  to  infer  from  the  fact  that  be  wrote 
letters  that  such  letters  contained  statements 
informing  Hudson  &  Melick  that  the  coU'^ 
tract  under  which  they  were  operating  was 
at  an  end,  and  also  when  be  contends  that 
a  contract  should  be  inferred  from  the  fact 
that  on  the  last  sale  made  by  them  he  paid 
them  $25b  This  sale  was  made  on  December 
26,  1911,  to  a  person  whoee  name  does  not 
appear  in  the  list  of  contracts  for  which 
plaintiff  seeks  to  lecelvQ  commission,  and 


Digitized  by 


Google 


256 


184  SOtJTHWBSTBBN  RBPOETBR 


(Tex. 


whose  name  we  can  reasmably  find  does  not 
appear  upon  the  books,  for  the  statement  of 
facta  contains  the  statement  that  Hudson  & 
Mellck  were  paid  $5  per  shar«  for  eadi  one 
appearing  In  the  books.  In  addition,  It  may 
be  said  that  appellant's  explanation  concern- 
ing the  payment  of  this  $25  does  not  Justify 
any  inference  of  a  difterent  contract,  for  he 
testified  he  simply  offered  it  and  they  "ac- 
cepted It  with  no  particular  reason  except  to 
make  the  sale."  Surely,  if  appellant  had  in- 
formed Hudson  ft  Mellck  that  be  had  dis- 
charged Hdbert,  and  had  entered  Into  a 
contract  with  them,  he  would  have  been  only 
too  glad  to  have  so  testified,  and  Mellck 
would  also  have  so  stated,  for  his  testimony 
does  not  evidence  any  disposition  to  assist 
Holbert  The  fact  that  Denton,  for  some 
unexplained  reason,  considered  $25  adequate 
compensation  for  making  the  last  sale,  tends 
to  support  the  finding  that  he  treated  Hudson 
ft  MIelldc  as  subagents  with  regard  to  all 
sales  for  which  be  allowed  them  only  $5  and 
for  which  Holbert  sought  to  recover  com- 
missions. Appellant  admits  that  up  to  No- 
vember 20,  1909,  he  recognized  Holberf  s 
agency,  and  93  sales  were  made  by  Huds<Mi 
&  Mellck  upon  which  he  admitted  liability  to 
Holbert  The  other  68  were  made  in  exactly 
the  same  way,  through  the  same  parties, 
without  any  notice  to  them  that  any  change 
had  taken  place,  and  he  paid  only  a  sub- 
agent's  commission.  We  think  evidence  sup- 
ports the  statement  made  In  oar  former  opin- 
ion. 

We  And  that  we  were  in  error  In  stating 
that  Denton  reported  to  Holbert  many  sales 
made  after  Xovember  20,  1900,  and  paid  his 
commissions  therein.  This  statement  was 
made  by  reason  of  the  fact  that  so  many 
names  Included  in  the  reports  to  Holbert  ap- 
pear In  the  list  of  sales  for  which  commission 
is  sought  to  be  recovered.  We  conclude  that 
said  parties  must  hare  purchased  contracts 
before  November  20,  1009,  In  addition  to 
those  for  which  commission  Is  sought  to  be 
recovered.  Still  we  do  not  feel  authorized 
to  hold  that  the  evidence  conclusively  shows 
a  new  contract  between  Holbert  and  Denton 
on  or  about  November  20, 1909,  whereby  Hol- 
bert was  authorized  to  sell  In  Texas  but  dls- 
diarged  from  Arizona.  There  Is  a  direct  con- 
flict between  the  testimony  of  Holbert  and 
Denton  on  this  issue,  and  the  court  may  well 
have  concluded  that  it  was  highly  Improbable 
that  Holbert  would  prefer  to  stay  in  San 
Antonio  when  required  to  go  back  to  Arizona 
or  lose  the  business  which  the  evidence  shows 
paid  him  for  the  preceding  three  weeks  from 
$1,420  to  $1,820.  His  testimony  was  that  93 
contracts  were  made  after  October  26th, 
while  Denton  testified  22  thereof  were  made 
prior  to  October  25th.  It  appears  from  Bel- 
by's  testimony.  Introduced  by  defendant,  that 
Selby,  during  the  fall  of  1909  and  first  part 
of  1910,  talked  to  Holbert  three  or  four 
times  a  week,  a  part  of  the  time;  that  Hol- 
bert told  him  he  was  selling  land  for  Sim- 


mons, and  be  understood  from  Holbert  that 
he  was  the  Arizona  agent  for  Denton  Colony. 
As  Holbert's  contract  with  Simmons  is  dated 
January  31,  1910,  the  natural  inference  la 
that  Holbert  considered  himself  the  Arizona 
agent  for  Denton  Colony  after  January  31, 
1910.  Denton  testified  that  when  he  closed 
his  sales  in  the  latter  part  of  January,  1910, 
he  discharged  most  of  his  agents,  but  kept  a 
few.  The  evidence  supports  a  finding  that  he 
failed  to  discharge  Holbert,  for  Holbert  tes- 
tified positively  that  he  was  not  discharged. 
It  appears,  however,  that  on  January  31, 
1910,  Holbert  signed  a  contract  with  Sim- 
mons to  sell  section  14  ui)on  a  plan  very  sim- 
ilar to  that  used  by  the  Doiton  Colony  Com- 
pany, and  we  were  mistaken  in  saying  that 
he  did  not  try  to  sell  any  Simmons  con- 
tracts in  Arizona,  for  he  admitted  that  he 
did,  but  the  evidence  falls  to  show  when  he 
tried  to  do  so.  It  does  not  appear  that  he 
succeeded,  and  he  did  not  try  to  get  Hud- 
son &  Mellck  to  sell  same^  but  suggested  to 
Meilck  that  after  he  got  through  with  the 
Denton  Colony  there  was  another  opening  in 
the  Simmons  land.  It  appears  from  Denton's 
testimony  that,  after  the  close  of  bis  sales  in 
January,  he  forfeited  several  hundred  pur- 
chases, and  that  many  of  those  sold  by  Hud- 
son ft  Mellck  were  forfeited  shares.  Denton 
availed  himself  of  Holbert's  subagmts  to 
continue  selling  forfeited  shares,  without  dis- 
charging Holbert.  The  contract  with  Sim- 
mons Is  dated  January  31,  1910.  Holbert 
went  to  Asberton  and  opened  an  office.  On 
February  10,  1910,  he  wrote  Denton  con- 
cerning the  sale  of  other  lands  for  Denton, 
but  did  not  mentlMX  in  said  letter  that  be 
was  trying  to  sell  a  certain  section  of  land. 
On  February  14,  1910,  Denton  Colony  Com- 
pany answered  the  letter,  approving  what 
Holbert  had  done  in  his  efforts  to  sell  the 
Denton  lands,  and  approving  bis  arrange- 
ment with  <Mie  Gregory,  who  apparently 
represented  Denton,  for  commissions;  also, 
promising  to  send  him  a  blueprint  showing 
the  Denton  Colony  Annex,  and  some  printed 
matter  in  connecdon  therewith.  This  letter 
contains  the  following  significant  statement: 
"I  hope  yon  are  getting  along  nicely  and  will 
soon  close  up  that  section  of  land  you  are  han- 
dling.   Mr.  Farrington  sends  his  kind  regards." 

No  section  of  land  had  been  mentioned  in 
Holbert's  letter,  introduced  in  evidence  by 
defendant  Had  he  written  other  letters  not 
produced  by  defendant,  or  had  Farrington 
who  was  jointly  interested  with  Holbert  in 
the  Simmons  contract  Informed  Denton  that 
Holbert  had  undertaken  to  sell  section  14 
for  Simmons?  In  the  next  letter  by  Holbert 
to  Denton,  introduced  by  defendant  which  is 
dated  March  1,  1910,  he  mentions  section  14, 
and  speaks  of  selling  some  of  it,  and  says  he 
cannot  tell  how  long  It  will  take  for  him  to 
close  out  On  March  16th,  he  again  wrote 
Denton  mentioning  section  14  and  telling 
what  he  bad  been  doing,  and  stating  that  he 
la  glad  Denton  is  making  arrangements  with 
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his  ^iit  deictbrna.  ¥be  letter  try  Denton 
which  called  for  the  last  gtatement  was  not 
Introdnced  hy  Denton.  On  March  18th,  Hol- 
bert  again  wrote  Denton  In  reply  to  a  letter 
not  In  evidence  concemlnic  skies  by  Holbert 
to  certain  San  Antonio  parties  of  Denton 
Colony  shares  concerning  whldi  there  was  a 
controversy  as  to  commissions.  On  April  14, 
1910;  Holbert  again  mentions  section  14. 
Denton  testified  he  was  familiar  with  the 
plan  of  sale  used  by  Simmons ;  that.  If  Hol- 
bert was  engaged  In  any  other  enterprise 
than  his,  he  would  not  have  permitted  Hol- 
bert to  work  for  him;  that,  while  he  was 
engaged  In  selling  contracts  in  Bexar  and 
Dlmmlt  counties,  he  had  no  objections  to  hts 
handling  any  other  deal  he  wanted  to.  The 
evidence  warrants  a  finding  that  Denton 
knew  of  and  acquiesced  In  the  employment  of 
Holbert  by  Simmons  and  waived  any  right  to 
claim  a  cancellation  on  the  ground  of  antag- 
cmistlc  employment. 

We  therefore  conclude  that,  even  if  the  em- 
jdoyment  was  shown  to  be  inconsistent,  Den- 
ton cannot  evade  liability  on  the  theory  of 
Inconsistent  employment,  as  is  urged  in  the 
fourth  assignment,  Such  employment,  if  not 
-waived,  could  at  the  most  be  relied  oa  only 
to  deprive  Holbert  of  compensation  for  sales 
made  after  January  31,  1910.  Cotton  v. 
Band,  83  Tex.  23,  51  8.  W.  838,  53  S.  W.  343; 
Peacock  v.  Coltrane,  44  Tex.  Civ.  App.  633, 
99  S.  W.  107. 

Tlie  motion  for  rehearing  is  overruled. 


BAKER  V.  GULF,  0.  &  S.  F.  BY.  CO. 

(No.  5560.) 

(Conrt  <d  Civil  Appeals  of  Texas.     Austin. 

Jan.  28,  1910.     Beheariog  Denied 

March  1,  1916.) 

1.  LniiTATiOH  OF  Actions  «=3l21(2)— Amkhd- 
INO    Pxtition—Vaeiancb— Tolling    Stat- 

TTTE. 

Where,  in  an  action  by  joint  owners  for  in- 
juries to  property,  the  petition  la  amended  so 
as  to  take  away  a  party  plaintiff,  so  that  proof 
of  the  ownerstup  alleged  In  tbe  amended  peti- 
tion would  not  support  the  ownership  alleged 
in  tbe  wiginal  petition,  such  amendment  cannot 
be  held  to  be  a  new  suit  barred  by  the  statute 
of  limitations. 

[£d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec  Dig.  «=»121(2).] 

2.  Limitation  or  Actions  «=3l21g)— Pae- 
TiBS  Plaintot  —  Amen  dmxnt  —  TOLUNa 
Statxjtk- 

In  a  proper  case,  a  party  plaintiff  may  be 
dropped  by  amendment  without  thereby  render- 
ing tiie  statute  of  limitations  available  against 
the  remaining  plaintUCs. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  <S=3l21(2).] 

8.  LiiMiTATiOH  or  Actions  <&5>127(1)— Amend- 
ing Petition— Tolling  Statute— Rule. 
In  determining  whether  an  amended  peti- 
tion states  a. new  cause  of  action  barred  by  lim- 
itation, or  is  the  same  cause  originally  declar- 
ed <»,  tbe  question  is  not  whether  different 
bets  have  been  aUeged,  but  whether  tbe  facts 
alleged  in  tbe  amended  petition  constitute  a  dif- 


ferent  cause   of  action   frdin  that  orlgiiially 
pleaded. 

[Ed.  Note.— For  other  <»sea,  see  Limitation  of 
Actions,  Cent  Dig.  I  643;  Dec.  Dig.  «=» 
127(1);    Pleading,  Cent.  Dig.  {  688.] 

4.  Limitation  or  Actions  «=»127(D— Amxnd- 
iNo  to  Save  Oause  or  Action. 

Amendments  are  expressly  allowed  to  save 
causes  of  action  from  the  operation  of  the  stat- 
ute of  limitationB,  and  the  courts  are  liberal  in 
allowing  such  amendments,  subject,  however,  to 
defendant's  statutory  right  to  the  bar  of  the 
statute  of  limitations,  which  is  not  to  be  denied 
simply  because  plaintifl  is  thereby  denied  a 
trial  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  I  543;  Dec  Dig.  «=> 
127(1) ;   Pleading,  Cent  Dig.  S  688.] 

5.  Limitation  of  Aotions  <8=s>12e— Pasties 
PLAiHTntTF— Want  of  Pbiviti, 

A  suit  brought  by  A.  will  not  suspend  the 
statute  ai  limitations  as  to  a  suit  subsequently 
brought  by  B.  for  the  same  cause  of  action  aft- 
er the  expiration  of  the  time  limit,  where  there 
is  no  privity  in  such  case  between  A.  and  B. : 
tbe  requirement  of  the  statute  that  suits  shall 
be  instituted  or  commenced  within  a  certain 
time  meaning  that  the  suit  shall  be  brought  by 
the  party  having  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Limitatioii 
of  Actions,  Cent  Dig.  {{  548-550;  Dec.  IXg. 
«=»126.] 

6.  Limitation  of  Actions  ^=>126— Identitt 
OF  Causes— Determination  . 

In  determining  the  identity  of  causes  of 
action  on  the  question  whether  the  first  suit 
tolls  the  statute  of  limitations  as  to  the  second, 
tbe  following  tests  are  to  be  applied:  (1) 
Would  a  recovery  upon  the  original  action  bar 
a  recovery  upon  the  amended  petition;  (2) 
would  the  same  evidence  support  both  plead- 
ings; (3)  is  the  measure  of  damages  the  same 
in  each  case;  and  (4)  are  the  allegations  of 
each  subject  to  the  same  defenses? 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  AcHons,  Cent  Dig.  f|  648-560;  Dec.  Dig. 
«»126.] 

7.  Limitation  of  Actions  4s»121(2)— Com- 
mencement OF  Action  —  Amendment  — 
Cbanoe  of  Parties. 

The  sddition  or  subtraction  of  a  party 
plaintiff  is  not  the  bringing  of  a  new  suit, 
since  the  same  cause  of  action  is  being  prosecut- 
ed against  the  same  defendant 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  «=»121(2).] 

8.  LlMFTATION  OF  ACTIONS  «=»121(2)  —  COM- 
MENCEMENT OF  Action  —  Adding  Paett  — 
Bar. 

Where  a  new  party  is  added  in  a  suit, 
however,  after  the  statute  has  run,  the  action 
is  barred  as  to  such  new  party  plaintiff,  since 
as  to  him  the  suit  was  not  instituted  within  the 
prescribed  time. 

[Ed.  Note. — For  other  cases,  isee  Limitation  of 
Actions,  Dec.  Dig.  «=>121(2).] 

9.  Action  «=5>1— "Cause  of  Action"— Def- 
inition. 

A  "cause  of  action"  is,  abstractly,  a  right 
claimed  or  wrong  suffered  by  the  plaintiff  on 
the  one  hand  and  the  duty  or  delict  of  the  de- 
fendant on  the  other.  The  right  claimed  by 
plaintiff,  or  the  doty  owing  by  defendant,  do 
not  strictly  constitute,  a  cause  of  action ;  it  be- 
ing the  violation  of  the  plaintiff's  right  by  the 
nonobservance  of  defendant's  duty  which  makes 
the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {§  1-7,  86;  Dec  Dig.  <»=>1. 

For  other  deflations,  see  Words  and  Phrases, 
First  and  Second  Series,  Oause  of  Action.] 


4=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  ladezea 
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10.  LiHRATioif  or  Actions  «=5>J27(2)— Com- 

MERCEUENT    OF    ACTION  —  PeTITIOR — DaX- 
A0E8. 

A  cause  of  action  is  not  changed  by  an 
amendment  which  claims  merely  a  different 
measure   of  damages. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  $  544;  Dec.  Dig.  €=> 
127(2) ;    Pleading,  Cent.  Dig.  f  688.] 

11.  LnriTATioN  OP  Actions  ®=>121  (2)— Com- 
mencement OF  Action— Pabtieb  Plairtot 
-Amendment— Effect. 

Two  parties  brought  an  action  for  injuries 
to  property.  After  the  case  had  gone  to  trial, 
and  after  the  cause  of  action  would  have  been 
barred  by  the  statute  of  limitations,  it  developed 
that  one  plaintiff  had  bought  the  interest  of  his 
coplaintiff,  and  was  the  only  party  in  interest, 
whereupon  the  petition  was  amended  so  as  to 
make  the  owner  sole  plaintiff,  the  allegations  of 
the  petition  being  otherwise  unchanged.  Held, 
that  such  amendment  did  not  constitute  a  new 
cause  of  action  barred  by  the  statute  of  limi- 
tations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  <S=>121(2).] 

12.  Limitation  of  Actions  €=>121(2) — Com- 
mencement OF  Action  —  Parties  Plain- 
tiff—Amendment—Immateriality. 

Since  Rev.  St  1911,  art  1995,  provides 
that  judgment  may  be  given  for  or  against  sev- 
eral plaintiffs  or  defendants,  so  that  joint  plain- 
tiffs are  not  confined  to  a  joint  recovery,  or 
none  at  all  as  at  common  law,  such  amend- 
ment of  the  petition  was  immaterial,  since  the 
failure  of  the  withdrawing  plaintiff  to  establish 
a  rifiht  to  recover,  bad  he  remained  a  party, 
would  not  have  affected  the  remaining  plain- 
tiff's right  to  recover. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig,  «=»121(2).] 

Appeal  from  District  Conrt,  McCullocb 
County;  Jno.  W.  Goodwin,  Judge. 

Action  by  L.  M.  Baker  against  tbe  Gulf. 
Colorado  &  Santa  F4  Railway  Company. 
From  a  Judgment  dismissing  his  action,  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  A.  Adkins  and  F.  M.  Newman,  both  of 
Brady,  and  Wilkinson  &  Baugh,  of  Brown- 
wood,  for  appellant.  Sam  McCollum,  of  Bra- 
dy, Terry,  Cavln  &  Mills,  of  Galveston,  and 
Lee,  Lomax  &  Smitli,  of  Ft.  Wortb,  for  ap- 
pellee. 

JENKINS,   J.     J.  T.   and   L.   M.   Baker 

brought  suit  against  tbe  appellee  to  recover 
damages  on  account  of  aUeged  injuries  to 
their  property.  Tbe  case  went  to  trial  after 
tbe  alleged  cause  of  action  would  bave  been 
barred  by  tbe  statute  of  limitation,  bad  tlie 
suit  not  been  instituted  prior  to  that  time* 
Upon  tbe  trial,  L.  M.  Balcer  testified  that  tbe 
property  aUeged  to  have  been  Injured  was 
formerly  tbe  pr<^erty  of  himself  and  J.  T. 
Baker,  but  that  prior  to  tbe  injury  be  bad 
purchased  tbe  Interest  of  J.  T.  Baker  therein. 
Thereupon  tbe  appellant,  upon  leave  of  tbe 
court,  filed  an  amended  petition,  In  all  re- 
spects similar  to  the  original  petition,  except 
It  was  alleged  that  the  property  belonged  to 
L.  M.  Baker,  Instead  of  to  J.  T.  and  L.  M. 
Baker,  as  alleged  In  the  original  petition. 
The  appellee  then  excepted  to  tbe  amended 


petition  as  showing  upon  Its  taeo  tfaat  tbe 
cause  of  action  therein  alleged  was  barred  by 
tbe  statute  of  llmltatton.  This  exception  was 
sustained  by  tbe  court,  and,  tbe  appellant 
having  declined  to  furtbw  amend,  judgment 
was  entered  dismissing  tbe  case.  Tbe  appel- 
lant, having  excepted  to  sucb  action  of  the 
court  and  perfected  bis  appeal,  here  presents 
sucb  action  for  review. 

[1]  Tbe  specific  question  bere  presented  is: 
Where  a  suit  is  brought  to  recover  damages 
for  si)ecifled  Injuries  to  specific  property, 
aUeged  in  the  original  petition  to  belong  to 
two  parties,  and,  by  amendment,  the  proper- 
ty is  aUeged  to  belong  to  one  of  such  parties, 
did  tbe  filing  of  tbe  original  petition  toU  tlie 
statute  of  Umitatlons  as  to  the  cause  of  ac- 
tion set  out  in  tbe  amended  petition,  the  alle- 
gations, except  as  to  sucb  ownership,  being 
tbe  same?  It  is  true  that  tbe  ownership  al- 
leged in  tbe  original  petition  would  not  have 
been  supported  by  proof  of  ownership  as  al- 
leged in  tbe  amended  petition,  but  this  is  not 
necessarily  conclusive  as  to  the  point  bere  in 
issue. 

"A  variance  of  this  character  •  •  •  has 
frequently  been  held  fatal.  •  •  •  But  evi- 
dently the  correction,  by  amendment,  of  any 
misdescription  that  would  be  fatal  on  an  ob- 
jection for  variance  between  the  allegata  and 
probata,  cannot  be  held  to  be  a  new  suit." 
Thompson  v.  Swearengin,  48  Tex.  560. 

It  has  been  held  that  a  petition  bad  on 
general  demurrer  is  snflldent  to  interrupt  tbe 
statute  of  limitations.  Kinney  v.  Lee,  10 
Tex.  155;  KlUebrew  v.  Stockdale,  51  Tex.  532; 
KaufTman  v.  Wooters,  79  Tex.  214,  13  S.  W. 
549. 

[2]  That  a  party  plaintiff  may,  in  a  proper 
case,  be  dropped  by  amendment,  and  that 
limitation  would  not  thereby  be  rendered 
available  against  tbe  remaining  plaintiff  or 
plaintiffs,  cannot  be  doubted.  Railway  Co.  v. 
Watson,  72  Tex.  631,  10  S.  W.  731;  Rapid 
Transit  Co.  t.  Campbell,  26  S.  W.  884 ;  Snow 
V.  Rudolph,  131  S.  W.  249. 

[3,  4]  Tbe  principal  purpose  of  amending  a 
petition  is  to  allege  facts  other  or  different 
from  those  theretofore  alleged,  and  which, 
without  sucb  amendment,  would  not  have 
been  admissible  in  evidence.  Tbe  question  is 
not,  have  different  facts  from  those  In  the 
original  petition  been  alleged  in  the  amend- 
ment? but  do  tbe  facts  alleged  in  tbe  amend- 
ment constitute  a  difilerent  cause  of  action 
from  that  originally  alleged? 

"Amendments  are  allowed  expressly  to  save 
the  cause  from  the  statute  of  limitations,  and 
courts  have  been  liberal  in  allowing  them,  when 
the  cause  of  action  is  not  totally  different." 
Walker  v.  Railway  Co.,  193  Mo.  475,  92  8.  W. 
90;  Courtney  v.  Blackwell,  150  Mo.  245,  51 
S.  W.  674,  675.  See,  also,  Sanger  v.  Newton, 
134  Mass.  308;  Caswell  v.  Hull,  185  Mass. 
455,  70  N.  B.  461 ;  Tobias  v.  Hariand,  1  Wend. 
(N.  Y.)  93 ;  MiUer  v.  Watson,  6  Wend.  (N.  Y.) 
506. 

On  tbe  other  hand,  the  right  to  plead  tbe 
statute  of  limitations  in  bar  of  an  action  is 
secured  by  statute,  and  la  not  to  be  denied 
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simply  because  the  plaintiff  is  thereby  denied 
a  trial  on  the  merits  of  his  case. 

( S]  The  language  of  our  statntes  of  limita- 
tion la  that  "every  suit  shall  be  instituted," 
or  "shall  be  commenced,"  or  "shall  be 
brought,"  within  the  time  therein  mentioned. 
R.  S.  arts.  5672-6690.  Of  course,  this  means 
that  the  salt  shall  be  brought  by  the  party 
baving  the  cause  of  action.  So  that  a  suit 
by  A.  will  not  suspend  the  statute  as  to  a  suit 
subsequently  brought  by  B.  for  the  same 
cause  of  action,  there  being  no  privity  In  such 
cause  of  action  between  A.  and  B.  It  Is  upon 
this  principle  that  a  suit  brought  by  or 
against  an  executor,  administrator,  or  guard- 
ian win  not  arrest  the  statute  of  limitations 
as  against  a  suit  for  or  against  such  party  in 
bis  individual  capacity,  for,  though  the  same 
individual.  In  their  legal  aspect  they  are  dif- 
ferent persons.  A  suit  against  an  executor 
or  administrator  Is  a  suit  against  the  estate 
of  the  deceased,  or  rather,  against  his  heirs 
or  legatees,  and  not  against  such  legal  repre- 
fientative  as  a  person.  This  is  clearly  stated 
in  Henderson  v.  KlBsam,  8  Tex.  64,  wherein  it 
Is  said: 

"The  object  of  making  [A.  0.]  Allen,  as  the 
representative  of  the  deceased,  a  party  was  that 
the  property  of  the  estate,  and  not  his  own, 
might  be  subjected  to  the  debt.  •  •  •  Had 
tbe  defendant  been  removed  from  the  office  of 
idministrator,  and  another  appointed,  the  suit 
would  have  proceeded  against  the  administrator 
de  bonis  non,  and  not  against  the  defendant 
*  •  •  The  fact  that  the  person  now  charged 
[by  amendment]  individually  is  the  identical 
person  who  had  been  charged  [in  the  original 
petition]  as  tbe  representative  of  another  can- 
not affect  the  rights  of  the  defendants,  or  oper- 
ate in  favor  of  the  plaintiff." 

See,  also.  Morales  v.  Flak,  66  Tex.  191,  18 
8.  W.  495. 

There  Is  no  dlfflcnlty  In  determining,  as  an 
abstract  proposition  of  law,  when  a  cause 
of  action  set  forth  In  an  amended  petition  Is 
or  Is  not  sabject  to  the  plea  of  limitation. 
The  authorities  all  agree  that  If  the  amend- 
ment sets  up  a  new  or  different  cause  of  ac- 
tlmi,  fhe  statute  is  not  tolled  by  the  filing  of 
the  original  petition.  The  difficulty  lies  In 
determining  what  Is  a  new  or  different  cause 
of  action,  and  In  this  regard  it  has  been  said 
by  high  authority  that  there  la  hopeless  con- 
flict This  question  Is  fully  discussed  in  an 
able  opinion  by  the  Supreme  Court  of  Arizona 
In  the  case  of  Boudreaux  v.  Gas  Co.,  13  Ariz. 
361. 114  Pac.  547,  33  L.  H.  A.  (N.  S.)  196.  The 
proper  way  to  decide  any  case  Is  to  ascertain. 
If  we  can,  the  legal  principles  Involved,  and 
then  apply,  as  best  we  may,  such  principles 
to  the  case  in  hand. 

(II  In  Phcenlx  Lumber  Go.  t.  Waterworks 
Co.,  94  Tex.  462,  61  S.  W.  709,  Mr.  Justice 
Brown  lays  down  the  following  test  for  de- 
termining the  identity  of  causes  of  action: 

"(1)  Would  a  recovery  had  upon  the  ori^nal 
bar  a  recovery  under  the  amended  petition; 
(2)  would  the  same  evidence  support  both  of 
the  pleadings;  (3)  is  the  measure  of  damages 
tbe  same  in  each  case;  (4)  are  the  allegations 
of  eadi  cnbjeet  to  the  same  defenses?" 


These  tests,  or  some  of  them,  have  been 
announced  in  numerous  cases.  Applying  the 
second  of  these  tests  to  that  case,  the  learned 
judge  proceeds  to  show  clearly  that  tbe  same 
evidence  would  not  support  the  two  petitions. 
In  that  under  the  original  petition,  which  de- 
clared upon  an  express  contract,  the  Issues 
would  have  been  only  was  the  contract  made, 
was  it  breached,  and  what.  If  any,  damage 
resulted  to  the  plaintiff  by  reason  of  such 
breach ;  whereas — 

"in  answer  to  tbe  amended  petition,  the  de- 
fendant would  be  required  to  meet  a  great  num- 
ber of  drcumatanees  and  facts  <^ginating  at 
different  times  and  dates,  arising  out  of  trans- 
actions by  different  persona  in  ita  employ,  oil 
of  which  would  be  inadmissible  in  answer  to  and 
would  constitute  no  defense  to  tbe  original  pe- 
tition." 

This  reasoning  applies,  to  a  greater  or  less 
extent,  to  all  cases  where  the  original  peti- 
tion declared  upon  a  contract  and  the  amend- 
ment declared  upon  a  tort  (Booth  v.  Packing 
Co.,  47  Tex.  Civ.  App.  836,  105  8.  W.  48),  or 
where  the  original  ipetltlon  declared  upon  one 
kind  of  a  contract  and  the  amendment  upon 
another,  as  where  the  suit  was  upon  a  note, 
and  by  amendment  was  on  a  verbal  promise 
to  pay  (Williams  v.  Randon,  10  Tex.  79-80)  ; 
or  vice  versa  (Wooldridge  v.  Hathaway,  45 
Tex.  880;  McLane  v.  BeMn,  47  Tex.  493);  or 
where  the  original  petition  declared  upon  one 
note  and  the  amendment  ui>on  another  (Had- 
dock V.  Crocheron,  32  Tex.  276,  5  Am.  Rep. 
244) ;  or  where  the  original  suit  was  upon  one 
tort,  and  the  amendment  was  upon  another 
(Lumber  Co.  v.  Railway  Co.,  164  S.  W.  404). 

On  the  other  hand,  it  has  been  held  that 
an  amendment  did  not  set  up  a  new  cause  of 
action  against  which  limitation  was  not  sus- 
pended, where  the  petition  alleged  that  the 
plaintiffs  were  partners  in  a  firm  composed 
of  three  parties,  and  the  amendment  alleged 
that  tbe  copartnership  waa  composed  of  two 
of  said  parties  (Prtdg«i  v.  McLean,  12  Tex. 
420;  Mayes  v.  Magill,  48  Tex.  Civ.  App.  548, 
107  S.  W.  863);  or  where  it  was  originally 
alleged  that  a  copartnership  was  composed  of 
two  persons,  and  by  amendment  it  was  alleged 
that  tbe  copartnership  was  composed  of  an 
additional  party  (Thompson  v.  Swearengln, 
48  Tex.  655) ;  or  adding  a  new  party  plaintiff 
where  tbe  property  is  claimed  J<^tly  by 
plaintiffs  CT^aughlin  v.  Tips,  8  Tex.  Civ.  App. 
649),  28  S.  W.  651.  And  so,  where  three  par- 
ties brought  suit  to  recover  land,  alleging  that 
they  owned  the  same  In  fiee  simple,  and  the 
amendment  alleged  that  they,  together  with 
four  other  parties,  were  owners  of  the  land. 
It  was  held  it  was  not  a  new  cause  of  action 
as  to  the  original  plaintiffs,  and  that  limita- 
tion did  not  continue  to  run  as  against  them 
to  the  time  the  amendment  was  filed.  Telfe- 
ner  v.  Dillard,  70  Tex.  142,  7  S.  W.  847. 

We  think  that  cases,  above  cited.  In 
which  the  suit  was  by  partners,  are  in  point 
for  the  reason  that  a  partnership  Is  not  a 
legal  entity,  capable,  as  such,  of  maintaining 
a  suit,  but  the  suit  must  be   brought  by 
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the  persons  composing  such  copartnership- 
Frank  V.  Tatum,  87  Tex.  204,  25  S.  W.  409; 
Glasscock  V.  Price,  92  Tex.  271,  47  S.  W.  965; 
Benge  v.  Sledge,  132  S.  W.  873}  Style  v. 
Lantrip,  171  S.  W.  786.  Hence,  when  an 
amendment  adds  or  withdraws  the  name  of  a 
party  composing  a  copartnership,  it  Is  not 
simply  correcting  a  misdescription  of  the 
plaintiff,  but  is  adding  a  new  party  plaintiff 
or  withdrawing  one  of  the  plaintiffs  from 
the  suit. 

[7, 1]  Why  is  the  addition  or  subtracticm 
of  a  new  party  plaintiff  not  bringing  a  new 
suit?  Because  the  same  cause  of  action  is 
being  proeecated  against  the  same  defendant. 
Why  may  the  statute  of  limitations  be  plead- 
ed in  bar  of  the  cause  of  a<;tio;a  as  to  the  ad- 
ditional parties  plaintiff,  as  was  held  in 
Telfener  v.  DlUard,  supra,  where  the  same 
wrong  was  complained  of  against  tlie  same 
defendants?  Because  the  additional  plain- 
tiffs did  not  "institute"  their  suit,  as  required 
by  the  statute  of  limitations,  wltliin  the  pre- 
scribed period.  The  cause  pf  action  as  to  the 
original  parties  was  not  changed  by  the 
amendment,  but  the  new  parties  did  not  sue 
upon  the  cause  of  action  alleged  until  after 
the  alleged  cause  of  action  was  barred  by 
limitation. 

[9]  What  is  a  cause  of  action?  Mr.  Jus- 
tice Brown  in  Phoenix  Lumber  Co.  v.  Water- 
worlcs  Co.,  supra,  said : 

"The  courts  have  found  it  yery  difficult  to  give 
any  general  definition  of  tbe  phrase  'cause  of 
action'  which  Would  apply  to  all  cases  alike  and 
few  courts  have  attempted  to  do  so.  Pom.  on 
Remedies,  {  ^SZ.  However,  the  following  defini- 
tion will  be  suiBcient  for  the  disposition  of  the 
case  now  before  us:  In  the  abstract,  a  cause 
of  action  consists  of  the  right  claimed  or  wrong 
suffered  by  tlie  plaintiff,  on  the  one  hand,  and 
the  duty  or  delict  of  the  defendant  on  the  other. 
Bodgers  v.  Mutual  Endowment  Ass'd,  17  S. 
C.  410.'  Applying  tills  definition  to  that  case, 
the  court  held  that  plaintiff's  cause  of  action,  as 
alleged  in  its  amended  petition,  was  barred  by 
the  statute  of  limitations,  not  becanse  it  appear- 
ed therefrom  tliat  different  plaintiffs,  in  whole 
or  in  part,  had  suffered  wrong  at  the  hands  of  a 
different  defendant,  but  because  the  amended 
petition  alleged  entirely  different  wrongs  inflict- 
ed upon  the  plaintiff  by  the  defendant  from 
those  alleged  m  the  original  petition." 

Thus  it  will  be  seen  that  it  was  "the 
wrong  suffered  by  the  plaintiff  on  the  one 
hand  and  •  •  •  the  delict  of  the  defend- 
ant cm  the  other"  (correlatlTe  terms)  which 
were  held  to  constitute  plaintiff's  cause  of 
acti(m.  The  "right  claimed  by  the  plaintiff" 
and  the  "duty  of  the  defendant"  are,  in  a 
strict  sense,  no  pert  of  a  cause  of  action, 
but  it  is  the  violation  of  such  right  by  the 
nonobservance  of  such  duty  which  constitutes 
a  cause  of  action.  The  "right  claimed  by  the 
plaintiff"  is  not  to  be  molested  la  bis  person, 
property,  or  reputation;  the  "duty  of  the 
defendant"  is  to  refrain  from  injuring  the 
plaintiff.  Proof  of  ownership  is  not  neces- 
sary to  show  a  "cause  of  action,"  but  cmly  to 
show  the  plaintiff's  right  to  maintain  a  suit 
on  the  same.  A  cause  of  action  is  a  wrong 
committed  or  threatened,  and  the  damage  re- 


sulting tberefi-om  (Miller  t.  Hallock,  9  Cola 
651,  13  Pac.  642;  Post  v.  Campau,  42  Mich. 
90,  3  N.  W.  275),  and  which  creates  the  neces- 
sity of  bringing  the  action  (Bank  v.  Lacombe, 
84  N.  Y.  384,  38  Am.  Bep.  618). 

"The  oanse  of  action  is  not  clianged  by  sn 
amendment  which  claims  merely  a  different 
measure  of  damages."  Scanlon  v.  Railway  (}o., 
86  S.  W.  932. 

In  Walker  r.  By.  Co.,  193  Mo.  463,  92  S.  W. 
90,  it  was  held  that  an  amendment,  dianging 
the  name  of  the  ixirty  alleged  to  have  been 
killed  by  the  negligence  of  the  defendant  from 
Elbert  to  Charles,  did  not  constitute  a  new 
cause  of  action,  the  wrong  complained  of  be- 
ing otherwise  identlfled  by  the  allegations  hi 
each  petition. 

[IP]  Applying  the  definitions  of  canse  of 
action  to  the  facts  <^  the  instant  case,  we 
find  that  the  same  wrongful  acts  and  the  same 
damages  resulting  therefrom  are  set  forth  is 
both  the  original  and  the  amended  petltiODa 
with  such  particularity  that  the  appellee  knew 
that  it  was  called  upon,  by  the  allegations  hi 
the  original  petition,  to  meet  the  same  charges 
of  deliction  as  those  made  in  the  amended  pe- 
tition, and  in  l>oth  petitions  appellant  showed 
Ills  right  to  recorer  by  alleging  bis  ownership 
of  the  property  injured,  the  only  difference 
being  that,  as  between  him  and  J.  T.  Baker, 
he  would  Iiaye  owned  one-Iialf  of  the  Judg- 
ment under  the  allegations  of  the  original 
petition  whereas  he  would  have  lieen  the  own- 
er of  all  of  the  Judgment  under  the  allega- 
tions of  the  amended  petition,  whldi  fhct,  hi 
the  absence  of  any  defense  against  J.  T.  and 
L.  M.  Baker  jointly,  which  would  not  have 
been  equally  available  to  the  defendant 
against  L.  M.  Baker  Individnolly,  did  not  con- 
cern appellee.  Appellant  brought  his  suit 
upon  a  good  canse  of  action,  before  the  same 
was  barred  by  the  statute  of  Umitations,  and 
was  prosecuting  his  same  suit  for  the  same 
cause  of  notion  under  liis  amaided  petitiML 

Applying  the  tests  as  to  the  Identity  of  the 
causes  of  action  In  the  two  petitions  as  laid 
down  in  Phoenix  Lumber  Co.  v.  Waterworks 
Co.,  supra,  the  questions  there  propounded 
and  the  answers  are  as  follows : 

(1)  Would  a  recovery  had  upon  the  original 
bar  a  recovery  under  the  amended  petition' 
Yes:  because  appellant  having  aUejged  in  hii 
original  petition  that  the  property  mjared  be- 
longed to  himself  and  J.  T.  Baker,  he  wonld  be 
estopped  in  a  subsequent  suit  to  deny  rock 
fact 

(2)  Would  the  same  evidence  support  both 
pleadings?  As  to  the  cause  of  action,  yes,  the 
same  wrongs  being  alleged  in  each  petition. 

(3)  Is  the  measure  of  damages  the  same  in 
each  case?    Undoubtedly  so. 

(4)  Are  the  allegations  of  each  subject  to  the 
same  defenses?  Yes-  The  defenses  to  the  al- 
legations in  each  petition  might  have  been:  (a) 
No  injury  was  committed;  (b)  vrant  of  author- 
ity in  the  agent  of  appellee,  who  is  alleged  to 
have  committed  the  wrongs  complained,  of; 
(c)  the  damages  were  not  as  great  as  claimed 
by  plaintiff ;  and  (d)  the  damages,  in  whole  or 
in  part,  were  occasioned  by  the  contributory 
negUgence  of  the  owner  or  owners  i^  the  prop- 
er^  injured. 
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[II]  We  think  that  tlie  case  of  Foster  t.  I^. 
Co..  91  Tex.  631,  45  S.  W.  376,  Is  dedplTe  of 
this  case.  Foster  brought  suit  in  Austin 
county  for  damages  to  a  tract  of  land  in 
Brazoria  county.  The  defendant  answered 
to  the  merits,  thereby  waiving  its  privilege 
to  be  sued  in  Brazoria  county.  In  his  origi- 
nal petition  Foster  alleged  that  he  was  the 
owner  of  the  land.  Afterwards  Foster  filed 
an  amended  petition,  in  which  he  alleged  that 
he  and  one  Harris  were  the  owners  of  the 
land,  and  Harris  intervened  as  party  plaln- 
tiff.  Thereupon  the  defendant  filed  its  plea 
of  privilege  to  be  sued  in  Brazoria  county, 
iQwn  the  ground  that  Foster's  amended  peti- 
tion set  up  a  new  cause  of  action,  and  was 
therefore  a  new  suit,  and  that  as  to  Harris 
It  was  also  the  beginning  of  the  suit.  Our 
Supreme  Court  held  that  the  plea  of  privilege 
waa  properly  overruled.  It  is  true  that  llmi- 
tati<ni  was  not  involved  In  that  suit,  but  tlie 
right  to  be  sued  in  the  county  where  the  land 
was  situated  was  involved,  which  is  a  valua- 
ble right,  and  in  support  of  which  courts  are 
certainly  as  liberal  as  they  are  in  support  of 
the  plea  of  lipiitation.  The  legal  proposition 
Involved  was:  Did  an  amendment  changing 
the  allegation  of  Individual  ownership  to  one 
of  joint  ownership  constitute  a  new  cause  of 
action?  This  question  the  court  answered  in 
the  negative.  That  is  the  identical  question 
involved  here,  except  that  in  the  instant  case 
the  change  was  made  from  Joint  to  individu- 
al ownership;  and  we  likewise  answer  the 
same  in  the  negative. 

It  might  be  thought  at  first  blush  that  the 
case  of  Hopkins  v.  Wright,  17  Tex.  30,  is  in 
point  as  supporting  appellee's  contention,  but 
a  careful  examination  of  that  case  will  show 
that  the  court  held  that  the  original  petition 
was  for  the  recovery  of  property,  and  that  in 
the  amended  petition  the  suit  was  to  set 
aside  a  will,  which  the  court  held  were  not 
the  same  causes  of  action.  However,  the 
issue  of  limitation  by  reason  of  a  change  of 
the  cause  of  acticm  was  not  in  the  case,  for 
the  reason  that  limitation  was  not  complete 
lat  the  time  the  amendment  was  filed  under 
the  only  statute  of  limitation  applicable  to 
that  case. 

[12]  This  case  must  be  reversed  for  anoth- 
er reason.  Article  1995,  Bev.  St,  reads  as 
follows : 

"Judgment  may,  in  a  proper  case,  be  dven  for 
or  against  one  or  more  of  several  plainnffs,  and 
against  or  for  one  or  more  of  several  defendants 
w  interveners." 

In  Kansas  City  v.  King,  65  Kan.  64,  68  Pac. 
1083-1005,  the  original  petition  alleged  that 
James  and  Nina  King  were  the  owners  of 
the  property  injured.  By  amendm«it  it  was 
alleged  that  the  prcq;>erty  belonged  to  James 
King.  The  statute  of  limitations  was  plead- 
ed as  to  the  amendment    The  court  said : 

"lAe  fisct  that  the  Kings  sued  jointly  does 
not  require  that  there  shall  be  a  joint  recovery 
or  none  at  all.  The  common-law  rale  was  that 
tiM  several  plaintiffs  in  an  action  must  all  re- 


cover jointly,  or  all  utterly  fail:  but  onr  Code 
Osection  396)  provides  'that  Judgment  may  be 
given  for  or  against  one  or  more  of  several 
plaintiffs  and  for  or  against  one  or  nu>re  of 
several  defendants.'  If  no  amendment  bod  been 
made,  and  the  proof  bad  shown  that  James 
Kins  owned  the  entire  interest  in  the  property, 
iUDd  had  sustained  the  entire  lews,  he  would  have 
recovered  for  that  Iocs.  Hurd  v.  Simpson,  47 
Kan.  372,  27  Pac.  961.  The  fact  that  Nina 
King,  impleaded  with  bim,  had  failed  to  estab- 
lish the  right  of  recovery  would  not  affect  his 
rij;ht  to  recover  for  the  actual  damages  sus- 
tained by  him;  and  hence  the  amendment  was 
unnecessary  and  immaterial." 

It  will  be  seen  that  the  Kansas  statute  is 
essentially  the  same  as  ours.  The  additional 
words  "In  a  proper  case,"  appearing  in  our 
statute,  mean  only  where  the  evidence  re- 
quires it,  and  add  nothing  to  the  meaning  of 
the  statute.  We  think  that  the  Supreme 
Court  of  Kansas  pr<^)erly  construed  the  statr 
ute  of  that  state,  and  we  so  construe  our  stat- 
ute above  set  out.  Our  Supreme  Court,  in 
Adderson  v.  Anderson,  95  Tex.  367,  67  S.  W. 
404,  gave  a  like  construction  to  a  similar 
statute  in  reference  to  the  action  of  trespass 
to  try  title. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  is  reversed,  and  this  cause  is  re- 
manded for  a  new  trial  In  accordauoe  with 
this  opinion. 

Reversed  and  remanded. 


MISSOURI,  K.  ft  T.  BZ.  CO.  OF  TEXAS  t. 

NORRIS  et  al.    (No.  7444.)  • 

(Con^  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 

29,  1916.    Rehearing  Denied  Feb.  26,  1916.) 

1.  Cakbibbs  4s>318(4)— Oakehaob  or  Pabskr- 
OEBs— Pboximate  Cauob  or  Death— Surn- 

CIENCT  OF  BvIDEirCE. 

In  a  suit  for  a  death  against  a  railroad,  evi- 
dence held  Bufiicient  to  authorize  finding  that  the 
negligence  of  the  road's  servants  in  making  a  fly- 
ing switch  with  the  car  on  which  decedent  rode, 
and  the  injuries  received  by  him  as  a  result 
thereof  directly  and  proximately  contributed  to 
produce  his  death. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  a  1307,  1308;  Dec.  Dig.  «s»31S(4).] 

2.  Dkath  ^3l7— Pboxxkate  Caubk. 

Where  the  injuries  sustained  by  a  shipper 
of  household  goods  and  live  stock  while  riding 
therewith  in  a  box  car  as  a  result  of  the  road's 
negligcince  in  making  a  flying  switch  were  the 
efficient  cause  of  his  death,  together  with  inju- 
ries subsequently  received  by  bim  from  a  fall  otf 
his  wagon,  even  though  such  fall  was  not  caused 
by  sickness  resulting  from  his  previous  injury, 
the  damages  caused  by  each  accident  not  being 
separable,  the  road  was  hable  for  the  death. 
since  if  an  accident  occurs  from  two  causes, 
both  together  the  efficient  cause,  all  persons 
whose  negligent  acta  contributed  to  the  accident 
are  liable  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  il  19,  21 ;   Dec.  Dig.  <S=17.] 

3.  Death  «S3103(2)  —  Pboximatx  Gattsk  — 
Question  fob  Jubt. 

In  a  soit  against  a  railroad  for  a  death, 
where  the  jury  could  have  found  that  the  negli- 
gence of  the  road's  servants  in  making  a  flying 
switch  was  the  sole  cause  of  the  death,  that  it 
proxiraately  contribnted  to  cause  the  deatt,  or 
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that  the  Injaries  received  by  decedent  from  the 
flying  switch  and  the  injaries  subseqnently  bub- 
tained  by  him  in  a  fall  from  hia  wagon  together 
were  the  efficient  cause  of  the  death,  the  court 
properly  refused  a  peremptory  Instruction  for 
the  road,  since  the  question  of  proximate  cause 
is  ordinarily  for  the  jury,  and  only  where  the 
facts  are  undisputed  and  the  inferences  to  be 
drawn  from  them  perfectly  plain  is  It  the  court's 
duty  to  determine  the  question  of  negligence  as 
a  matter  of  law,  a  question  ordinarily  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  f  141 ;  Dec.  Dig.  <S=3l03(2).] 

■4.  Appeal  and  Brbob  (S=9834(2)— Failttbe  to 
Submit  Issue— Kiteot— Statute. 

By  direct  proTision  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1985,  where  the  case  is 
submitted  on  special  issues,  an  issue  noti.  sub- 
mitted and  not  requested  by  a  party  must  be 
deemed  to  have  been  found  so  as  to  support  the 
judgment,  if  there  was  evidence  to  sustain  such 
a  finding. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  4ss>9S4(2).] 

5.  Appeal  and  Ebkob  <s=>1062(5)— Habmless 
Erhoe— Submission  of  Issues. 

In  a  suit  against  a  railroad  for  a  death,  er- 
ror in  submitting  the  issue  whether  the  injaries 
received  by  decedent  when  riding  in  the  road's 
box  car  contributed  to  caose  his  death  after  he 
fell  from  a  wagon,  the  answer  to  which  could 
fix  no  liability  on  defendant,  famished  no  ground 
for  reversal  of  judgment  for  plaintiffs. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4218 ;  Dec.  Dig.  (8=1062(5).] 

6.  Trial  «=»213— Refusal  of  Chabgb. 

In  a  suit  against  a  railroad  for  a  deatji, 
where  the  case  was  submitted  on  special  issues, 
the  refusal  of  a  charge,  embodying  a  declaration 
of  law  which  could  only  be  applied  by  the  court 
to  the  facts  found,  and  could  have  been  of  no 
material  aid  to  the  jury  in  determining  the  ques- 
tions of  fact  submitted  to  them,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {  480;    Dec.  Dig.  ^s>21S.] 

7.  Tbial  «=3260(1)— Instbuotionb. 

Charges  need  not  be  repeated. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651;    Dec.  Dig.  <8=»260(1).] 

8.  Appeal  and  Ebbob  <e=»1062(l)— Habmless 
Ebror^Refusal  of  Special  Issue. 

In  a  suit  against  a  railroad  for  a  death,  the 
refusal  of  the  issue,  "Did  the  injuries  received 
by  deceased  *  *  *  as  a  result  of  a  collision 
with  a  box  car,  directly  or  proximately  in  a 
natural  and  continuous  sequence,  and  unbrolcen 
by  a  new  cause,  produce  his  death?"  wag  harm- 
less to  the  road,  where,  had  it  been  submitted 
and  answered  in  the  negative,  the  judgment 
against  the  road  would  have  t>een  authorized  and 
supported  by  the  evidence  and  other  findingg. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4212 ;  Dec.  Dig.  «=»1062(1).] 

9.  Trial  €=>350(1)— Submission  of  Useless 
Issue. 

In  a  suit  against  a  railroad  for  a  death,  the 
refusal  of  an  issue  as  to  which  neither  an  aiBrm- 
ative  nor  a  negative  answer  would  have  re- 
lieved the  road  from  liability  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  828;   Dec.  Dig.  «=>350(1).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge, 

Suit  by  J.  A.  Norrls  and  others  against  the 
Missouri,  Kansas  &  Texas  Railway  Comimny 


of  Texas.     From   the   judgment  defendant 
appeals.    AfBrmed. 

Lawther,  Pope  &  Mays,  of  Dallas,  for  ap- 
pellant Garden,  Starling,  Carden,  Hemp- 
hill &  Wallace,  of  Dallas,  for  appellees. 

TALBOT,  X  This  suit  was  Instituted  by 
the  surviving  widow  and  children  of  J.  S. 
Norrls,  deceased,  to  recover  damages  alleged 
to  have  been  sustained  by  them  on  account 
of  the  death  of  the  said  Norrls,  which  they 
claim  was  caused  by  the  negligence  of  appel- 
lant. The  deceased,  J.  S.  Norrls,  bad  purdias- 
ed  a  farm  near  Pottsboro,  Orayson  county, 
Tex.,  and  in  January,  1914,  was  moving  to 
his  new  home.  From  Greenville,  Tex.,  to 
Pottsboro,  Tex.,  he,  together  with  his  house- 
hold goods,  some  Uve  stock,  farm  imple- 
ments, and  produce,  waa  transported  by  the 
appellant  railway  company  In  a  box  car. 
This  car  arrived  at  Pottsboro  Saturday,  Jan- 
uary 10,  1914,  and  was  placed  upon  a  side 
track  by  means  of  what  Is  known  as  a  "fly- 
ing switch."  Standing  upon  the  side  track 
was  another  car,  and  the  car  in  which  the 
said  Norrls  and  his  property  were  being 
transported  collided  with  said  car.  The  car 
was  sent  in  on  the  side  track  with  such  force 
that  the  Impact  of  the  cars  coming  In  colli- 
sion was  so  great  that  the  partitions,  which 
had  been  constructed  In  said  car  for  the  sep- 
aration of  the  live  stock  and  other  property 
and  orderly  arrangement  thereof  for  transpor- 
tation, were  torn  down,  the  said  Norris,  who 
was  69  years  of  age,  thrown  to  the  floor, 
and  a  horse  or  cow  thrown  upon  hla  leg, 
whereby  and  by  reason  of  being  so  thrown 
to  the  floor,  he  received  injuries  to  his  head, 
chest,  side,  and  leg.  On  the  day  following 
the  accident,  Just  stated,  the  said  J.  S.  Nor- 
rls, In  company  with  a  man  named  Hill, 
started  out  in  a  wagon,  drawn  by  two  mules 
and  loaded  with  some  of  his  goods,  to  the 
farm  which  he  had  bought.  Norrls,  seated 
upon  some  hay  stacked  two  bales  high  in  the 
front  end  of  the  wagon,  drove  the  team.  When 
a  short  distance  out  of  Pottsboro  Mr.  Nor- 
rls pitched  forward  and  fell  upon  the  hounds* 
or  rear  part  of  the  wagon  tongue.  The  bale 
of  hay  upon  which  he  had  been  seated  also 
fell  out  of  the  wagon  and  upon  him  as  he 
was  lying  upon  the  wagon  tongue.  The  fall 
of  Mr.  Norris  and  the  hay  frightened  the 
mules  drawing  the  wagon,  and  tlicy  started 
forward  in  a  very  fast  walk  or  trot,  and  Mr. 
Norris  fell  from  the  wagon  tongue  to  the 
ground  Immediately  behind  the  mules.  A 
very  short  time  before  he  fell  from  the  wag- 
on he  remarked  to  his  companion.  Hill,  who 
was  seated  by  bla  side,  that  he  (Norris).  was 
feeling  "awful  bad,"  to  which  Hill  replied, 
"Yes;  you  look  bad."  In  this  connection 
Mr.  HUl  testified: 

"I  looked  at  him,  and  he  looked  pale  in  the 
face,  kind  of  pale  around  the  lips,  and  looked 
sort  of  fainty  to  me ;  he  was  just  pale  all  over 
his  foce.    «    •    *    I  mean  when  I  say  he  looked 
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pale  that  he  looked  white,  pale  in  the  fooe; 
he  $(^nied  a  whole  lot  whiter  in  the  face  at  that 
partiralar  time  than  he  had  doring  the  tnornlnR. 
At  that  time  he  was  sitting  on  the  front  end  of 
tbe  wagoo ;  that  wa»  the  same  position  he  had 
ocenpied  from  the  time  he  started  out.  •  •  • 
He  was  Bitting  on  a  bale  of  hay.  •  *  •  At 
the  time  he  fell  off  the  wagon  the  mules  were 
trareling  slowly,  in  a  moderate  walk.  There 
was  DO  rough  place  in  the  road  that  caused  him 
to  fall  from  the  wagon.  The  mules  made  no. 
■top  or  start  just  before  he  fell  oS  the  nagon 
or  at  the  time  he  feU." ' 

After  Mr.  Norris  fell  from  the  wagon,  and 
tbe  team  caught  and  stopped,  he  was  assisted 
hito  It  again  by  HIU  and  carried  back  to 
Pottsboro,  where  be  was  examined  by  Dr. 
Hogan  and  something  given  him  to  ease  the 
pain  with  which  he  was  suffering.'  Dr.  Ho- 
gan testified  that  daring  tbe  examination  he 
there  made  Mr.  Norris  did  not  complain  of 
any  parts  of  hla  body  hurting  except  his  lower 
Umb  and  ankle  and  his  left  side;  that  Mr. 
Norris  bad  a  little  skinned  place  on  his  face, 
but  he  was  not  complaining  of  that.  He  far- 
ther said  that  Mr.  Norris  told  him  that  he 
thought  tbe  injury  to  his  left  side  and  rlt>s 
was  caused  by  a  mule  kicking  him  in  tbe 
rnnaway.  There  was,  however,  testimony  to 
the  effect  that  Norris  received,  as  a  result  of 
the  collision  of  the  cars,  a  cut  or  skinned 
place  about  or  above  bis  eye,  and  that  he 
complained  of  headache.  In  a  statement  se- 
cured and  reduced  to  writing  by  an  agent  of 
appellant  on  Monday  following  the  accidents 
related,  Mr.  Norris  is  made  to  say,  among 
other  things,  that  he  was  not  injured  while 
h)  the  box  car  In  any  part  of  bis  body  ex- 
cept his  left  leg  and  ankle;  that  when  be 
fell  from  tbe  wagon  be  hurt  his  other  leg, 
side,  and  face;  that  bis  hips  were  also  hurt 
some,  and  that  he  thought  one  of  the  mules 
kicked  hliu  in  the  side.  A  statement  In  some 
respects  similar  seems  to  have  been  procured 
by  the  same  agent  of  appellant  from  HUl, 
who  was  with  Norris  when  he  fell  off  the 
wagon.  There  Is,  however,  testimony  to  the 
effect  that  the  statements  made  by  Mr.  Norris 
and  HUl  to  appellant's  agent  were  not  cor- 
rectly reduced  to  writing  by  said  agent,  and 
do  not  reflect  tbe  true  statements  of  said  par- 
ties la  most  material  particulars.  After 
Norris  was  examined  by  Dr.  Hogan  at  Potts- 
boro on  Sunday,  be  was  carried  to  bis  home 
and  put  to  bed,  where  he  remained,  com- 
plahiing  of  his  Injuries,  and  a  part  of  the 
thne  In  a  "comatose  or  dazed  condition" 
oatll  his  death,  which  occurred  on  Saturday, 
one  week  from  the  date  of  tbe  accident  In 
tbe  box  car.  The  attending  physicians,  Drs. 
Hogan  and  Parrlsh,  testified  that  in  their 
opinion  Mr.  Norris'  death  was  caused  by 
hemorrhage  of  the  brain,  one  of  them.  Dr. 
Parrlsh,  saying  that  the  hemorrhage  may 
bare  resulted  from  the  injuries  received  by 
Mr.  Norris  in  the  box  car,  while  Dr.  Hogan 
testified  that  in  his  opinion  the  Injury  re- 
cdved  In  the  box  car,  as  told  to  him,  could 
not  have  caused  the  hemorrhage;  that  it 
would  appear  reasonable,  from  tbe  history  be 


learned  of  Mr.  Norris'  iojorles.  received  In 
the  runaway,  that  tbe  hemorrhage  of  the 
brain  from  whlcli  be  died  could  have  been 
caused  from  sucb.  Injuries.  The ,  case  was 
tried  on  tbe  7th  day  of  November,  191,4,  and 
submitted  to  the  jury  upon  special  issues. 
Upon  tbe  findings  of  the  jury  on  the  issues 
submitted  judgment  was  rendered  In  favor 
of  tbe  appellees,  Amerlcus  Norris.  widow  of 
J.  S.  Norris,  and  Grady  and  Amelia  Norris^ 
children  of  said  J.  S.  Norris,  against  appelr 
lant,  and  that  tbe  remaining  appellees  take 
nothing  by  their  suit.  From  this  judgment 
appellant  perfected  an  appeal  to  this  court. , 
[1]  The  first  assignment  of  error  com- 
plains of  the  trial  court's  action  In  refusing 
to  give  a  special  charge  requested  by  appel- 
lant, directing  the  jury  to  return  a  verdict 
in  its  favor.  Appellant  admitted  in  the  trial 
of  the  cause,  or  it  was  proved,  that  the  in- 
juries the  decedent,  Norris,  sustained  in  the 
box  car  were  the  proximate  result  of  its 
negligence  In  making  the  flying  switch.  It 
defended  on  the  ground  that  the  deceased, 
Norris,  did  not  die  from  those  injuries,  but 
from  tie  Injuries  received  when  he  fell  from 
hls'  wagon  while  afterwards  driving  along 
the  road;  and  the  request  for^the  peremp- 
tory instruction  under  consideration  and 
tbe  assertion  that  it  was  error  to  refuse  it 
are  predicated  upon  the  theory  and  claim 
that  there  was  no  evidence  introduced  that 
would  authorize  the  conclusion  that  the 
death  of  the  said  Norris  directly  and  prox- 
imately resulted  from  the  negligence  of  the 
appellant  In  making  the  flying  switch,  or 
that  such  negligence  wag  one  of  the  "prom- 
inent and  efSdent  causes"  of  bis  death; 
that  the  evidence  affirmatively  disclosed  that 
the  death  of  the  said  Norris  directly  and 
proximately  resulted  from  other  and  inter- 
vening causes,  namely,  injuries  received  by 
him  falling  from  his  wagon  the  day  follow- 
ing the  receipt  of  the  injuries  alleged  to  be 
due  to  the  negligence  of  appellant  The 
proposition  is  made  that  "tbe  proximate 
cause  of  an  event  must  be  understood  to  be 
that  which  In  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  pro- 
duced that  event,  and  without  which  that 
event  would  not  have  occurred,"  and  that  in 
the  instant  case  the  negligent  act  of  the  ap- 
pellant was  the  remote  and  not  the  proxi- 
mate cause  of  the  death  of  Norris.  We 
would  not  be  warranted  In  holding  that  the 
evidence  In  this  ca&«  conclusively  showed 
that  the  sole  proximate  cause  of  the  de- 
ceased's death  was  an  Injury,  or  injuries, 
received  when  he  fell  from  his  wagon,  or 
that  the  negligence  of  appellant  in  making 
the  flying  switch  which  resulted  in  injury 
to  him  while  In  the  box  car  the  day  before 
was  not  an  efficient  cause  of  his  death,  but. 
only  a  remote  cause  thereof,  II  cause  at  all. 
On  the  contrary,  we  think  the  evidence  la 
sufficient  to  warrant  the  conclusion  that  the 
negligence  of  appellant's  servants  In  mak- 
ing the  flying  swltc^  and  (he  injuries  re- 
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CtiVefi  by  the  said  Norris  as  a  restUt  there- 
of directly  and  protlmately  contributed  to 
produce  hia  deatiL  Immediately  after  get- 
ting ont  of  ttie  car  to  which  he  *a»  hurt, 
NorriB  not  only  complahied  of  h!s  feg  and 
anttle  iknrtlng,  bnt  he  told  the  witness 
Morrison,  who  heard  blra  groaning  and  saw 
a  cow  lying  tipon  blm  In  the  car  Just  after 
the  collision,  that  he  was  badly  hurt  In  the 
breast  According  to  the  testimony  of  L.  D. 
Hill,  as  Mr.  Korrls  left  the  car  In  which  be 
was  Injnred  In  search  of  a  doctor — 

"he  walked  with  Us  hands  on  his  hip  and  limp- 
ed, and  his  face  was  pale,  and  he  appesKd  to 
be  sick.  He  was  bent  over  and  did  not  Walk 
straight.  He  had  a  little  skinned  place  over  his 
eye,  complained  of  being  sick,  and  said  he  'had 
the  heaoache  awful  bad.'  He  further  said, 
"They  made  a  flying  switch  in  there  on  me,  and 
throwed  my  stock  on  me,  and  liked  to  have  killed 
me ;'  that  one  of  the  mules  or  horses  was  lying 
on  him ;  that  the  horse  fell  on  his  leg,  and  hurt 
his  leg  most." 

Mrs.  Norrls,  wife  of  the  deceased,  testi- 
fied. In  substance,  that  on  Tuesday  following 
the  injuries  received  by  Norrls,  the  appel- 
lant's agent  called  at  their  home  and  secured 
a  statement  from  Mr.  Norrls  in  regard  to 
the  nature  of  the  injuries  inflicted  upon 
him  In  the  box  car,  which  was  by  the  agent 
reduced  to  writing ;  that  Mr.  Norrls  told  the 
agent  that  he  felt  too  sick  and  bad  to  read ; 
that  he  did  not  have  his  glasses,  and  could 
not  see  very  well,  and  that  the  agent  kept 
on  reading  the  statement  Mrs.  Norrls  fur- 
ther testified: 

"I  heard  him  (Mr.  Norris)  tell  the  dalm  agent 
about  his  injuries  he  got  in  that  car.  He  said 
he  wns  thrown  down  on  the  floor,  and  the  hors- 
es thrown  on  him,  and  all  the  partitions  were 
broken  down  and  the  stock  all  thrown  in  where 
he  was,  and  they  were  all  in  there  together.  He 
said  he  hurt  his  head  and  his  chest  and  his  side 
and  his  hips  and  left  leg.  That  is  what  Mr.  Nor- 
ris told  the  claim  agent  wtiile  the  agent  was 
there  taking  that  statement  I  was  there  on 
Monday  when  Dr.  Hogan  called.  I  did  not 
hear  Mr.  Norris  make  any  statement  to  Dr. 
Hogan  that  he  didn't  get  any  injury  in  the  box 
car  except  to  his  leg  and  ankle.  I  was  there, 
and  could  have  heard  it  had  he  told  him  any- 
thing like  that  Mr.  Norris  told  the  claim 
agent  that  he  got  his  leg  hurt  in  the  wagon  ac- 
cident He  did  not  tell  him  that  anything  else 
got  hurt  in  the  wagon  accident.  In  making  up 
that  statement,  the  claim  agent  would  just  ask 
Mr.  Norris  questions,  and  Mr.  Norris  would  an- 
swer them,  and  the  claim  agent  would  write  It 
up  in  his  own  way.  Mr.  Norris  would  answer 
the  questions  by  'xes'  or  'No.'  The  claim  agent 
did  most  of  the  talking." 

The  foregoing  testimony  of  Mrs,  Norris 
is  contradicted  by  appellant's  agent  Hodge, 
who  secured  the  written  statement  of  the 
deceased,  Norris,  above  referred  to  In  ma- 
terial particulars.  Hodge  te&tifled,  among 
other  things,  that  Mr.  Norrls  told  him  that 
he  got  his  face  skinned  in  the  runaway,  and 
that  as  he  recalled  it  he  told  htm  that  be 
got  his  side  hurt  in  the  runaway  accident 
And  Dr.  Hogan  testified  that  Norris  told  him 
that  all  the  injuries  from  whldi  he  was 
suffering,  exc-ept  the  injury  to  his  left  limb 
and  ankle^  were  received  by  blm   in  the 


runaway.  This  witness,  Ix^g  asked  wheth- 
er, in  his  opinion,  the  death  of  Mr.  Norris 
was  caused  by  the  Injuries  he  received  in 
the  box  car  or  the  injuries  received  in  the 
runaway  accident  said: 

"Well,  just  from  reasoning,  I  thought  he  got 
the  worst  shake-up  in  the  runaway,  from  the  na- 
ture of  it  and  the  injuries  h6  told  me  about  in 
the  car,  and  the  fact  that  I  could  not  see  how 
such  on  injury  from  the  box  car  would  cause 
any  brain  trouble  by  itself.  The  injury  re- 
ceived by  the  box  car,  as  he  told  it  to  me,  could 
not  have  caused  it  in  my  opinion.  It  would 
appear  reasonable,  from  the  history  I  learned  of 
his  injuries  received  in  the  runaway,  that  the 
hemorrhage  of  the  brain  from  whieli  he  died 
could  have  been  caused  from  that." 

Dr.  Parrish,  who  was  called  in  consulta- 
tion, after  having  testified  that  he  and  Dr. 
Hogan  concluded  that  Mr.  Norris  was  dying 
from  hemorrhage  of  the  brain,  said,  in  effect, 
that  the  collision  of  the  cars  and  the  effect 
thereof  In  throwing  the  deceased,  Norris, 
to  the  floor  of  the  car  in  which  he  was  being 
transported,  and  the  throwing  of  the  cow  or 
horse  upon  him,  could  have  caused  such 
hemorrhage.  Being  asked  how  that  occur- 
rence could  have  brought  about  such  a  con- 
dition, he  answered: 

"Well,  if  a  man  had  received  a  blow  on  the 
head,  if  he  had  fallen  and  struck  his  head  against 
some  solid  body,  the  floor  of  the  car  or  against 
the  wall  of  the  car,  he  might  have  ruptured  some 
vessel  in  the  hrain  that  would  have  brought 
about  the  condition  that  existed  when  I  saw 
him." 

He  further  said: 

"If  his  (Norris')  head  had  come  in  contact  with 
some  hard  body,  the  concussion  of  the  cars 
throwing  him  down  against  the  floor  of  the  car, 
and  bringing  his  head  in  contact  with  the  floor 
of  the  car,  might  have  caused  such  a  condition." 

Dr.  Parrish  further  testified  that  he  could 
not  tell  the  conditicm  that  Dr.  Hogan  said 
he  found  Mr.  Norris  to  when  he  first  saw 
him,  except  that  he  said  Mr.  Norris  had  re- 
ceived the  two  tojnries,  and  that  he  was  at 
a  loss  to  determine  which  one  of  the  to- 
Juries  was  the  cause  of  the  condition  he  was 
to  the  night  that  he  (Parrish)  saw  him; 
that  the  conclusion  was  that  the  condition 
existing  that  night  was'  caused  by  some  to- 
jury,  but  which  injury  they  did  not  know; 
that  he  did  not  thtok  Dr.  Hogan  decided 
which. 

We  have  not  attempted  to  quote  or  state 
all  the  testimony  bearing  upon  the  question 
under  consideration,  but  only  so  much  of  it 
as,  notwithstandtog  the  contradictions  point- 
ed out,  and  even  though  it  be  conceded  that 
the  definition  of  "proximate  cause"  as  con- 
tended for  t>y  appellant  be  substantially  cor- 
rect and  as  approved  by  the  appellate  courts 
in  this  and  many  other  Jurisdictions,  Justi- 
fies our  concluslcm  that  we  would  not  be 
warranted  to  holding  that  the  evidence  in 
the  case  shows  beyond  controversy  that  the 
sole  proximate  cause  of  Mr.  Norris-'  death 
was  tojuries  received  when  he  fell  from 
his  wagon,  or  that  the  negligence  of  appel- 
lant to  maktog  the  flying  switch  was  not  an 
efDdent  cause  of  his  death.    The  appellees, 
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after  alleging  the  negligent  BiOtv  of  tim  ap- 
pellant upon  vbicb  tbey  baaed  tiielr  right  to 
recover,  charged  that  "said  negligent  acta, 
omlsslonB  or  commlaslonB,  either  taparately 
m  coacnrrentl7,  was  and  were  the  direct  and 
proximate  canae  of  the  Injnrlea  and  death 
of  the  said  J.  S.  Norrls,"  and  upon  the  whole 
testimony  rabmitted  to  them,  the  Jniy,  In 
answer  to  qneatlons  propounded  by  the  oonrt, 
fonnd  that  tiie  said  Norris  did  not  "die  from 
the  Injnry  or  Injuries  he  got  In  the  box  car 
and  none  other" ;  that  he  did  not  "die  from 
the  Injuries  he  got  at  the  time  he  fell  off 
the  wagon  and  none  other";  that  the  Inju- 
ries he  got  In  the  box  ear  did  contribute  to 
his  death;  and  that  the  deceased,  Norris, 
after  the  Injuries  were  received  In  the  box 
car,  was  not  guilty  of  negUgenoe  which  con- 
tributed to  his  death.  The  Jury  further 
found  that  the  deceased,  Korris,  was  sick 
and  faint  while  riding  on  the  wagon  from 
which  he  fell,  and  that  such  sickness  and 
fblntness  resulted  directly  from  tiie  injuries 
he  got  In  the  box  car,  but  that  the  same  did 
not,  directly  and  proximately,  cause  him  to 
fan  off  the  wagon.  They  further  found- that 
appellees,  In  the  death  c^  the  said  J.  S.  Nor- 
ris, suffered  damages  in  the  sum  of  $3,760. 

[2]  The  question  then  Is:  Was  the  trial 
court,  under  the  evidence  and  the  foregoing 
findings  of  the  Jury,  authorized  to  render  In 
favor  of  appellees  the  Judgment  from  whicli 
this  appeal  is  taken?  Appellant  contends  It 
was  not,  and  the  chief  propositions  urged  In 
support  of  Its  contention,  as  before  indicat- 
ed, are  that  the  injury  received  by  the  de- 
ceased, Norris,  In  the  box  car  can  be  regard- 
ed only  as  a  remote  cause  of  bla  death,  and 
that  to  attribute  death  to  two  or  more  con- 
current causes,  each  must  be  a — 

"prominent  and  efficient  cause ;  for  if  one  ci  the 
alleged  causes  operates  slightly  with  another 
one,  which  is  the  prominent,  eflScient  cause,  then 
the  proximate  cause  of  the  death  should  be  at- 
tached to  the  latter." 

If  It  necessarily  followed  as  a  matter  of 
law  upon  the  undisputed  evidence  In  the 
case  that  the  Injury  sustained  by  the  de- 
ceased In  the  box  car  was  a  remote  cause 
of  his  death,  or  that  his  fall  from  the  wagon 
was  the  sole,  proximate  cause  thereof,  then 
the  action  of  the  coiut  in  refusing  the  per- 
emptory instruction  requested  by  appellant 
was  error  for  which  the  case  should  be  re- 
versed. We  think,  however,  that  the  trial 
court,  under  the  evldoace  adduced  and  the 
findings  of  the  Jury,  was  warranted  In  eq- 
tering  the  judgment  It  did-  If  the  injuries 
received  by  Norris  In  the  box  car,  as  a  re- 
sult of  appellant's  negligence,  and  the  inju- 
ries received  by  hlnii  from  the  fall  off  his 
wagon  together  were  the  efficient  cause  of 
bis  death,  appellant  is  liable  In  damages 
therefor.  In  Hallway  Company  v.  McWblr- 
ter,  77  Tex.  866, 14  S.  W.  26,  10  Am-  St  Rep. 
7^,  the  g&aeral  n4e  .to  aiinoiatced  «a  tal- 
lows: 


"It  an  accident  occun  from  two  cansaB.  botb 
due  to  the  nefcll^ence  v  diffetent  penons,  bat 
together  the  efficient  cause,  then  all  the  persona 
whose  acta  contribute  to  the  aocident  are  liable 
for  an  Injury  resulting,  and  the  negligence  of  one 
furniahes  no  excuse  for  the  negucenoe  of  the 
Other." 

This  language  of  our  Supreme  Court  is 
qpoted  In  Railway  Ckjmpany  v.  Vollrath,  40 
Tex.  Civ.  App.  46,  80  S.  W.  270,  in  which  a 
writ  of  error  was  denied,  and  it  is  there 
said: 

"It  is  not  essential  that  a  cause  should  act 
alone  in  order  to  constitute  it  the  proximate 
cause;  but  if  it  concurs  with  another  cause 
in  producing  the  result,  it  will  be  a  proximate 
cause,  and  one  or  both  of  the  instruments  set- 
ting the  cause  in  motion  will  be  liable  for  the 
damages  therefrom." 

Likewise  in  the  case  of  Hallway  Company 
y.  Lynch,  22  Tex.  Olv.  App.  836,  65  S.  W.  389, 
in  which  a  writ  of  error  was  also  denied 
by  the  Supreme  Court,  where  the  plaintiff 
was  Injured  in  a  oolllalon  between  a  passen- 
ger train  and  a  freight  car  which  had  been 
blown  out  of  a  side  track  by  a  windstorm, 
the  Court  of  Civil  Appeals  for  the  Fourth 
District  held  that  a  charge,  to  the  effect  that 
if  the  jury  should  find  that  the  negligence 
of  the  railway  company  in  leaving  the  car  on 
the  side  track  without  its  wheels  being  blodi- 
ed  or  brakes  set  and  the  high  and  unprece- 
dented windstorm  were  concurring  causes  of 
the  collision  and  the  plaintiff's  injuries,  was 
proper.  The  court  in  referring  to  the  charg*, 
which  was  complaliied  at  by  the  appellant, 


"Its  clear  import  is  that,  if  the  windetoroi  and 
appellant's  negligence  in  leaving  the  cars  unse- 
cured were  concurrent  causes,  and  together  were 
the  direct  and  proximate  cause  of  plaintiff's  in- 
jury, the  railroad  would  be  liable  therefor.  Thli 
we  understand  to  be  the  law." 

In  San  Marcos  Electric  Light  &  Power 
Co.  V.  Compton,  48  Tex.  Civ.  App.  686,  107 
S.  W.  1161,  a  telephone  company  had  placed 
a  guy  wire  on  the  tcv  of  a  pole  maintained 
by  the  electric  company,  which  extended 
across  live  vrires  strung  thereon  and  hung 
to  within  a  few  feet  of  the  ground.  The  guy 
wire  became  charged  with  the  current,  and 
caused  tbe  death  of  a  person  placing  his 
hand  on  it,  and  tbe  court  held  that  the  tel- 
ephone company,  In  attaching  the  guy  wire 
and  In  allowing  it  to  remain  in  a  dangerous 
position,  and  the  electric  company,  In  not 
removing  the  wire,  were  each  guilty  of  neg- 
ligence, which  wAs  an  efficient  cause  of  the 
entire  injury,  and  were  each  liable  to  the 
fall  extent  of  the  injury.  This  Is  in  har- 
mony with  the  law  as  announced  In  Mr. 
Street's  6th  Edition  of  Shearman  &  Redfleld 
on  the  Law  of  Negligence,  i  81.  It  is  there 
said : 

"The  mere  fact  that  another  person  concurs 
or  co-operates  in  producing  tbe  injury  or  con- 
tribntes  thereto,  in  any  degree,  whether  large  or 
small,  is  of  no  importance.  If  tbe  iajuries  caus- 
ed by  the  concurrent  acts  of  two  persons  are 
plainly  separable,  so  that  the  damages  caused  by 
each  can  be  distinguished,  each  would  be  liable 
only  for  the  damage  which  he  caused;    but  if 
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this  Is  not  th«  case,  all  tb«  persons  who  con- 
tribute to  the  Injury  by  their  negligence  are  lia- 
ble, jointly  or  severally,  for  the  whole  damaKe. 
It  ia  immaterial  how  many  others  have  been  in 
fault  if  the  defendant's  act  was  an  efficient  cause 
of  the  Injury." 

Referring  to  an  action  for  wrongful  death, 
it  Is  further  said  In  the  same  section : 

"Nor,  in  such  an  action,  is  the  defense  that  the 
decedent  died  from  an  independent  disease  made 
out,  unless  it  is  dearly  shown  that  he  must 
have  died  from  it,  when  he  did,  even  if  he  had 
not  suCfered  from  the  defendant's  negligent  act." 

Again,  In  section  82  of  said  work,  the  rnle 
Is  announced  that: 

"The  connection  between  the  defendant's  neg- 
ligence and  the  plaintiffs  injury  may  be  broken 
by  an  intervening  cause.  In  order  to  excuse  the 
defendant,  however,  this  intervening  cause  must 
be  either  a  superseding  or  a  responsible  canse. 
It  is  a  superseding  cause,  whether  intelligent  or 
not,  if  it  so  entirely  supersedes  the  operation  of 
the  defendant's  negligence  that  it  alone,  without 
his  negligence  contributing  thereto  in  the  slight- 
eat  degree,  produces  the  injury.  It  is  a  responsi- 
ble one  if  it  is  the  culpable  act  of  a  human  be- 
ing, who  is  legally  responsible  for  such  act. 
The  defendant's  negligence  is  not  deemed  the 
proximate  cause  of  the  injury  when  the  connec- 
tion is  thus  actually  broken  by  a  responsible 
intervening  cause.  But  the  connection  is  not  ac- 
tually broken  if  the  intervening  event  is  one 
which  might,  in  the  natural  and  ordinary  course 
of  things,  be  anticipated  as  not  entirely  improb- 
able, and  the  defendant's  negligence  is  an  essen- 
tial link  in  the  chain  of  causation.  Of  course, 
the  very  definition  of  a  superseding  cause  implies 
that  the  defendant's  negligence  cannot  be  the 
cause  of  the  injury." 

In  section  33,  in-  announcing  the  distinc- 
tion between  superseding  cause  and  Inevita- 
ble accident,  the  same  authors  say: 

'^he  first  alternative  needs  little  comment.  It 
is  simply  the  case  of  inevitable  accident,  which 
has  already  been  considered,  with  only  this  dif- 
ference: liiat  such  accident  occurs  after  the  de- 
fendant has  been  negligent,  and  when,  perhaps, 
but  for  the  intervention  of  that  accident,  he 
might  have  been  liable.  But  it  must  be  care- 
fully noted  that  inevitable  accident,  in  order 
to  furnish  a  complete  defense  in  such  a  case, 
must  be  the  sole  cause  of  the  injury,  and  there- 
fore that  it  is  no  defense  if,  but  for  the  defend- 
ant's negligence,  the  plaintiff  would  not  have 
been  exposed  to  injury  from  such  accident; 
while,  if  it  contributed  to  any  part  of  the  re- 
sulting damage,  it  is  only  a  defense  in  case  that 
part  of  the  damage  can  be  accurately  distin- 
guished from  the  rest." 

That  part  of  the  damage  caused  by  the  fall 
of  the  deceased  from  his  wagon  cannot,  by 
any  means,  be  distinguished  from  the  dam- 
age that  resulted  from  appellant's  negligence. 

[3]  The  question  of  proximate  cause  is  oiv 
dinarily  for  the  Jury  upon  all  the  facts.  But, 
where  the  facts  are  undisputed  and  the  Infer- 
ences to  be  drawn  from  them  are  perfectly 
plain  and  not  open  to  doubt  by  reasonable 
men.  It  Is  the  duty  of  the  court  to  determine 
the  question  as  a  matter  of  law.  Under  the 
evidence  In  the  case  at  bar  the  proximate 
cause  or  causes  of  the  death  of  J.  S.  Norris 
was  or  were  issuable  fact.  The  Jury  could 
bare  found  that  the  negligent  act  of  the  ap- 
pellant's servants  in  making  the  flying  switch 
was  the  sole  cause  of  his  death,  or  that  such 


negligence  proximately  contributed  to  canse 
his  death,  or  that  the  injuries  received  by 
the  deceased  In  the  box  car  and  the  injuries 
sustained  by  him  in  the  fall  from  the  wagon 
together  were  ttie  eflHdent  cause;  therefore 
the  court  properly  reftLsed  a  peremptory  In- 
struction for  the  api)ellant. 

[4]  The  second  assignment  of  error  is,  in 
substance,  that  the  court  erred  In  overruling 
appellant's  motion  to  set  aside  the  verdict 
and  judgment  rendered,  because  the  jury 
found  that  the  sickness  and  faintness  of  the 
deceased,  Norria,  while  riding  upon  the  wag- 
on from  which  he  fell  did  not  proximately 
cause  blm  to  fall  off  said  wagon.  The  same 
propositions  are  advanced  In  support  of  this 
assignment  that  are  urged  to  sustain  the 
first  assignment  Just  discussed,  and  the  argu- 
ment made  that,  unless  it  was  established 
that  the  injuries  received  by  J.  S.  Norris  In 
the  railroad  accident  alone  caused  his  death, 
appellees  were  not  entitled  to  recover.  We 
do  not,  as  heretofore  indicated,  agree  with 
this  view.  On  the  contrary,  we  think  the  au- 
thorities, as  contended  by  appellees'  counsel, 
are  jto  the  effect  that  in  an  action  for  wrong- 
ful death  the  connection  between  the  defend- 
ant's negligence  and  the  death  is  broken  by 
an  Intervening  cause  only  when  such  Inter- 
vening cause  so  entirely  supersedes  the  opera- 
tion of  defendant's  negligence  that  it  alone, 
without  the  defendant's  negligence  contribut- 
ing thereto,  produced  the  result  Or  If  this  Is 
stating  the  rule  too  broadly,  then  If  the  Inju- 
ries received  In  consequence  of  a  defendant's 
negligence  and  the  injuries  received  as  a  re- 
sult of  an  intervening  cause,  together  are  the 
efficient  cause  of  the  death,  the  defendant 
wUl  be  liable.  It  was  admitted  or  conclusive- 
ly shown  that  the  Injuries  received  by  the  de- 
ceased In  the  box  car  resulted  proximately 
from  the  negligence  of  the  appellant's  serv- 
ants in  making  the  flying  switch,  and  the  Ju- 
ry found,  upon  evidence  authorizing  such 
findings,  that  such  injuries  contributed  to 
cause  the  death  of  the  said  Norris;  that  the 
deceased,  Norris,  did  not  die  exclusively  from 
the  Injuries  sustained  at  the  time  he  fell  from 
the  wagon ;  and  that  he  was  not  guilty  of  con- 
tributory negligence.  The  Jury  further  found 
that  neither  the  injuries  received  by  the  de- 
ceased In  the  box  car  nor  the  Injuries  receiv- 
ed by  him  in  falling  from  the  wagon  alone 
caused  his  death.  The  effect  then  of  their 
findings  is  that  the  Injuries  received  in  the 
two  accidents  were  together  the  efficient 
cause  of  Norris'  death.  So  If  these  causes 
were  together  the  efficient  cause  of  J.  S.  Nor- 
ris' death,  then  the  appellant  is  liable,  and 
may  be  required  to  respond  in  damages  there- 
for, even  though  the  sickness  or  faintness 
with  whldi  the  said  Norris  was  sufl'ering 
Just  before  he  fell  off  the  wagcm  did  not  prox- 
imately cause  such  fall.  The  issue  as  to 
whether  or  not  the  Injuries  received  by  the 
deceased  in  the  box  car  and  In  his  fall  from 
the  wagon  were  together  the  efficient  cause  of 
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his  death  was  not  submitted  by  the  court  to 
tbe  jury,  nor  did  the  appellant  request  the 
submission  of  such  Issue.  Our  statute  pro- 
rides,  In  the  event  the  case  Is  submitted  on 
special  issues,  that  the  failure  to  submit  any 
issne  shall  not  be  deemed  a  ground  for  re- 
Tersal  of  the  Judgment,  upon  appeal  or  writ 
of  error,  unless  its  submission  has  been  re- 
quested in  writing  by  tbe  party  complaining 
of  the  Judgment.  In  such  case  an  issue,  not 
submitted  and  not  requested  by  a  party  to 
the  cause,  shall  be  deemed  as  found  by  the 
court  In  such  manner  as  to  support  the  Judg- 
ment; provided  there  be  evidence  to  sustain 
such  a  finding.  Vernon's  Sayles'  Texas  Stat- 
ute, art  1985.  The  evidence  disclosed  by  the 
record  is  suffldent  to  sustain  a  finding  that 
the  Injuries  received  in  the  box  car  and  those 
suffered  as  a  result  of  his  fall  off  the  wagon 
by  the  deceased  together  were  the  eflBdent 
cause  of  his  death.  Therefore,  applying  the 
statutory  rule  referred  to,  even  If  the  effect 
of  the  jury's  findings  were  not  sufilclent.  It 
must  be  presumed  that  the  trial  court  found 
said  issue  In  accordance  with  the  contention 
of  appellees,  which  supports  the  judgment 
rendered,  and  not  In  accordance  with  the  con- 
tention of  appellant.  It  follows  that  appel- 
lant's motion  to  set  aside  said  judgment  was 
properly  overruled. 

[t,  I]  The  third  and  fourth  assignments  of 
error  are  grouped  in  tbe  brief.  The  third  is 
that  the  court  erred  in  overrallng  appellant's 
objection  to  and  In  submitting  the  following 


"Did  the  injuries  got  in  the  box  car  contribute 
to  cause  the  death  of  the  deceased?" 

It  is  claimed  that  it  was  error  to  submit 
this  issue  because,  tbe  answer  to  the  question 
would  fix  no  liability  upon  the  appellant. 
Even  if  this  contention  is  correct,  the  submls< 
sion  of  the  issue  furnishes  no  ground  for  a 
reversal  of  the  case.  But  there  was  no  error 
in  submitting  the  issue  in  the  language  used. 
A  charge  which  authorized  a  recovery  if  the 
negligence  alleged  merely  contributed  to  the 
result  was  held  to  state  correctly  the  general 
rule  that  a  recovery  could  be  had  for  negli- 
gence which  caused,  or  contributed  to  cause, 
the  result  Railway  Company  v.  Josey,  95  S. 
W.  6SS;  Railway  Company  v.  Groner,  43 
Tex.  Civ.  App.  264,  95  S.  W.  1118.  In  the  first 
case  cited  tlie  court  said : 

It  [tbe  negligefice]  would  not  have  to  be  the 
•ole  cause,  bat  would  be  sufficient  if  it  be  one 
that  contributes  to  the  result." 

The  fourth  assignment  is  that  the  court 
erred  in  refusing  to  give  the  following  special 
diarge,  requested  by  appellant: 

"To  attribute  death  to  two  or  more  concurrent 
causes  each  must  be  a  prominent  and  efficient 
cause:  for  if  one  of  tbe  alleged  causes  operates 
■lightl^  with  another  one,  which  is  the  promi- 
Dcnt,  efficient  cause,  then  the  proximate  cause 
of  the  death  should  be  attached  to  the  latter." 

This  charge  could  have  been  of  no  material 
aid  to  the  Jury  in  determining  tbe  question  of 
fkct  aubmltted  to  them.    It  la  but  a  declara- 


tion of  law  which,  since  tbe  case  was  submit' 
ted  on  special  issue,  could  only  be  applied  by 
tbe  court  to  tbe  facts  found.  The  appellant 
did  not  request,  and  the  Issue  as  to  whether 
the  injuries  sustained  by  the  deceased  in  the 
box  car  were  a  "prominent  and  efficient" 
cause  of  his  death  was  not  submitted  to  the 
Jury. 

[7]  The  fifth  and  sixth  assignments  of  er- 
ror were  properly  refused,  because  both  of 
them  simply  embodied  abstract  propositious 
of  law,  neither  of  which  could  have  been  of 
any  assistance  to  the  Jury  in  determining  tbe 
questions  submitted  to  them,  as  they  were 
required  to  return  a  special  verdict.  So  far 
as  tbe  definition  of  "proximate  cause,"  as 
contained  in  the  special  charge  No.  9  refused, 
is  concerned.  It  is  sufficient  to  say  that  the 
same  definition  was  given  In  connection  with 
one  of  tbe  special  issues  submitted  by  tbe 
court 

[8]  The  seventh  assignment  of  error  oom- 
plalus  of  the  court's  refusal  to  submit  this 
issue: 

"Did  the  injuries  received  by  the  deceased,  J. 
S.  Norris,  as  a  result  of  the  collision  with  tbe 
box  car  directly  and  proximately,  in  a  natural 
and  continuous  sequence  and  unbroken  by  a  new 
eause,  produce  his  death?" 

The  only  proposition  submitted  under  this 
assignment  Is: 

"The  question  as  to  whetber  the  negligence  of 
the  railroad  was  the  direct  and  proximate  cause 
of  the  death  of  J.  S.  Norria  was  one  for  the 
jury,  and  the  trial  court  erred  in  not  submitting 
the  same  to  the  jury." 

We  think  there  was  no  reversible  error  in 
refusing  to  submit  this  issue.  If  the  injuries 
received  by  the  deceased  as  a  result  of  the 
collision  with  the  box  car  in  which  he  was 
transported  to  Pottsboro  and  the  injuries  he 
sustained  In  falling  from  his  wagon  together 
were  the  efficient  cause  of  bis  death,  then 
appellant  carmot  escape  responsibility  for 
said  Norris'  death.  In  such  a  case — 
"all  the  persons  whose  acts  contribute  to  the 
accident  are  liable  for  an  injury  resulting,  and 
the  negligence  of  one  furnishes  no  excuse  for  the 
negligence  of  the  other."  Railway  Company  v. 
McWhirter,  supra. 

The  following  questions,  among  ottiers, 
were  asked  tbe  Jury : 

"Did  the  deceased,  Norris,  die  from  the  injury 
or  injuries  he  got  in  the  box  car,  and  none 
other? 

"Did  the  deceased,  Norris,  die  from  the  inju- 
ries, if  any,  be  got  at  the  time  be  fell  off  the 
wagon  and  none  other?" 

Both  of  these  questions  received  a  negative 
answer.  It  is  therefore  manifest  that  the- 
Jury  was  of  the  opinion  from  the  evidence 
that  neither  the  injuries  received  by  the  de- 
ceased in  the  box  car  nor  the  Injuries  re^ 
c^ved  by  him  as  a  result  of  his  fall  from  the 
wagon  were  the  sole  cause  of  his  death,  but 
together,  that  is,  the  concurring  effect  of  the 
injuries  received  In  the  two  accldenta,  were 
the  efficient  cause  of  his  death.  And  tills  i« 
the  effect  of  their  findings  that  the  deceased 
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did  not  die  from  the  Injuries  received  In  ei- 
ther accident  alone.  For  It  follows  that  if 
the  death  of  the  deceased  was  not  caused  sole- 
ly by  the  Injuries  received  by  him  from  his 
fkll  off  the  wagon,  then  as  his  death  could 
not  be  attributed  under  the  evidence  to  any 
other  cause,  It  was  caused  by  the  concurring 
effect  of  the  injuries  sustained  in  the  two  ac- 
cidents, and  eac^  of  said  Injuries  was  neces- 
sarily an  efficient  cause  thereof.  Therefore 
the  injuries  inflicted  npon  the  deceased  in 
the  box  car  through  the  negligence  of  the  ap- 
pellant was  not,  according  to  the  findings  of 
the  Jury,  a  remote  cause,  but  an  efficient  con- 
curring cause  of  his  death,  and  the  appellant 
Is  liable  for  the  damages  sustained  as  a  re- 
sult thereof,  although  the  injuries  subse- 
quently received  as  a  result  of  his  fall  off  the 
wagon  likewise  proximately  concurred  in 
producing  the  said  Norris'  death.  The  issue 
sought  to  be  submitted  was,  in  effect,  perhaps 
calling  on  the  Jury  to  determine  whether  or 
not  the  injuries  received  by  the  deceased  In 
the  box  car  were  the  sole  proximate  cause  of 
his  death,  but  if  such  was  not  its  effect,  it 
ought  not  to  have  been  submitted,  under  the 
evidence  in  this  case,  in  the  form  offered. 
The  controlling  question  in  the  case,  as  we 
view  it,  was  whether  the  injuries  rec^ved  by 
the  deceased  in  the  box  car,  together  with 
the  injuries  received  by  his  fall  from  the 
wagon,  were  the  efficient  cause  of  Norria' 
death;  and,  had  the  question  refused  been 
submitted  and  answered  in  the  negative,  the 
same  Judgment  that  was  rendered  by  the 
court  would  have  been  authorized  and  sup- 
ported by  the  evidence  and  other  findings 
made  in  the  case.  The  refusal  to  submit  the 
question,  therefore,  was  harmless. 

[1]  The  last  assignment  of  error  is  tliat  the 
court  erred  in  refusing  to  submit  this  issue : 

"Would  the  death  of  J.  S.  Norris,  deceased, 
have  occurred  but  for  the  injuries  received  by 
him  in  the  runaway?" 

There  was  no  error  in  refusing  to  submit 
tills  issue.  If  it  had  been  submitted,  neither 
an  affirmative  nor  a  negative  answer  would 
have  relieved  the  appellant  from  liability 
occasioned  by  Its  negligence,  since  It  cannot 
excuse  Itself  from  the  results  of  its  negli- 
gence by  simply  showing  that  sudi  results 
alcme  were  not  sufficient  to  cause  the  death 
of  the  deceased.  If  the  results  of  its  negli- 
gence and  the  injuries  received  by  the  deceas- 
ed in  the  fall  off  his  wagon  together  were  the 
efficient  cause  of  his  death,  and  the  Jury 
have  said,  in  effect,  they  were,  tlien  the  ap- 
l>ellant  is  liable,  although  neither  of  such  in- 
juries alone  would  have  caused  tlie  6ald  Nor- 
ris' death. 

On  the  whole  case  our  conclusion  is  that 
the  assignments  disclose  no  reversible  error; 
that  the  judgment  is  supported  by  the  evi- 
dence, and  should  be  affirmed.  It  Is  therefore 
accordingly  so  ordered. 

Affirmed. 


LBSTER  ▼.  HUTSON.     (No.  «».)• 

(Court  of  Civil  Appeals  of  Texas.     AmarUIo. 

Feb.  9,  1916.    Rehearing  Denied 

March  1,  19Iiiw) 

1.  BVIOENOB  «=»266(1)— ADia8SI0R»— OXNIAI. 

There  ia  no  rule  which  prevents  a  party 
from  denying  testimony  of  admissions  aUeged 
to  have  been  made  by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  102»,  1043,  1044,  1040;  JOtc.  Dig. 
«=»265(1M 

2.  EviDBNOB     «=»265(18)  —  Admissions  — 
Weight. 

Admissions  of  a  party  aa  to  a  transaction 
are  especially  valuable  In  evidence. 

[Bd.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  {  1050;    Dec.  Dig.  <8=>265a^.3 

3.  WiTWEBSES       «=9l69(3)    —    COMFETENCT    — 
"TSASEAOTIOn  WITH  Deceaseo." 

A  denial  by  an  interested  party  that  he 
had  a  certain  "transaction  with  deceased"  is 
evidence  of  a  transaction,  and  inadmissible  un- 
der Rev.  St  1911,  art  8690,  prohibiting  testi- 
mony of  transactions  witli  persona  deceased. 

[£3d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  (  6(i9;    Dec.  Dig.  (8=s>159(3). 

For  other  definitions,  see  Words  and  Pliraaes, 
First  and  Second   Series,   Transaction.] 

4.  VeNOOB  Alto   PCBOHASEB   €=>20S— MUTUAL 

RioHTS  —  Necebsitt  or  Wbittew  Aobee- 

HKNT. 

Where  the  vendor,  under  an  option  contract 
for  the  sale  of  land,  disposed  of  certain  parcels 
ttrithin  the  term  of  the  option,  it  wag  imioate- 
rial  that  there  was  no  specific  agreement  to  turn 
over  to  the  option  bolder  the  amounts  so  de- 
rived, since  the  proceeds  in  equity  belonged  to 
him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  424;  Dec  Dig.  «sa 
a08.] 

5.  Afpeal  and  Ebbob  «=>1066(2)— Habvlbss 
Ebbob. 

Exdoalon  of  testimony  .as  to  transactions 
of  party  interested  with  deceased  and  as  to  the 
existence  of  agreement  twtween  such  parties 
held  harmless,  where  its  admission  wonld  not 
have  benefited  the  defendant,  who  sought  to  in- 
troduce it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4188;  Dec.  Dig.  «=» 
1066(2).] 

6.  Witnesses  «=»150(1)— Tbansactionb  with 
Deceased — Rkpbesentative  Capacitt. 

That  a  transaction  with  deceased  was  had 
in  his  representative  capacity  for  a  corporation 
does  not  affect  the  rule  as  to  admission  of  tes- 
timony regarding  it,  since  it  is  nevertheless  a 
transaction  with  one  deceased,  which  is  always 
inadmissible. 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent  Dig.  H  629,  664,  66ft;  Dec.  IHg.  «=> 
15&(1).] 

7.  Apfbai,  and   Ebbob  «=>1067  —  HAUCtEss 
Ebbob— Instbdctionb. 

Error  cannot  l>e  predicated  on  the  refusal 
to  instruct  agsiinst  liability  of  the  defendant  if 
the  contract  terminated  on  a  certain  date  and 
was  not  renewed,  where  the  evidence  conclu- 
sively established  that  the  contract  was  renewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Err(M-,  Cent  Dig.  J  4228;  Dea  Dig.  «=>1067; 
Trial,  C!ent  Dig.  {  475.] 

8.  TBIAt   «=»194(18)— VEWDOB  AWD   PtlBOHAB- 

bb  «=»352— Optiorb— Riqhx  to  Bkhefitb— 
instbuctions. 

Instmction  on  right  of  the  holder  o*  an  op- 
tion to  purchase  land  to  have  spoia  reo^ved 
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from  sale  to  other  persons  applied  on  his  debt 
*«W  not  on  the  weight  of  evidence,  nor  calculat- 
ed to  confuse. 

[Ed.  Note.— For  other  caaee,  see  Trial,  Cent. 
Dig.  i  4«2;  Deo.  Dig.  <8=»194(13);  Vendor  and 
Purchaser,  Cent  Dig.  |  10C59;  Diec.  Dig.  €=> 
352.] 

9.  AI.TEBATIOH  01  InSTBUMBNTS  ^=»2&— Ir- 
TI!»I.II«:AT10N8—V  AUDIT*— EVIDKWCl:. 

Evidence  held  to  show  that  interlineations 
in  a  contract  were  made  by  the  d^ndant.  who 
denied  it,  and  were  of  date  concurrent  with  the 
oontr«ct. 

(Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  ff  259-263 ;  Dee.  Dig. 
*=2».] 

10.  Trial  «=>194(13),  240— Vendob  awd  Ptjb- 
csASKB  «=»352  — Option  Contracts  —  Pos- 
SKSfiioH  BT  Optionu— Character  of  Pos- 
session. 

Instruction  in  action  on  an  option  contract 
of  sale  JieM  not  argumentative,  ambiguous,  or 
npon  Uie  weight  of  evidence  on  the  issue  wheth- 
er the  holder  of  the  option  held  as  a  special  ten- 
ant 

IBd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  462,  601;  Dec.  Dig.  «=>194(13),  240; 
Voidor  and  Purchaser,  Cent  Dig.  (  1069;  Dec. 
Dig.  <S=>352.] 

11.  Vendor  and  Ptjbcbaseb  «=a352— Options 
— Possession  bt  Optionee— Evidence. 

Evidence  held  to  justify  the  submission  of 
an  instruction  on  the  character  of  the  tenancy 
of  the  plaintiff's  predecessor  in  int»est  as  a 
special  tenancy. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  (  1069;  Dec.  Dig.  «=> 
352.] 

12.  Appeal  and  Error  4=3742(1)— Betdew— 
Province  or  OoUrt. 

Where  a  i^oposition  under  an  assignment 
of  error  is  insofficient  the  court  on  appeal,  can- 
not reframe  it  to  make  it  fit  the  record  in  order 
to  properly  present  the  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec.  Dig.  ®=»742(1).] 

13.  Appeal  and  Error  <S=>090(1>— Bbvibw— 
Exclusion  oj"  Evidence— Suiticienct  or 
Exceptions. 

A  bill  of  exceptions  to  the  exclusion  of  evi- 
dence, reciting  merely  what  the  evidence  would 
have  been,  is  insufficient,  where  it  fails  to  show 
the  materiality  of  the  testimony,  which  is  ap- 
parently unconnected  with  the  issues. 

[Ed.  Note. — For  other  cases,  seie  Appeal  and 
Error,  Cent  Dig.  {{  2897,  2904;  Dec.  Dig.  ♦=» 
690a).] 

14.  Appeal  and  tSKBon  «=32TS(5)— Prebebva- 
tjon  ot  HiXOKPTioiis— Oxneral  Exceptions. 

Whefe  an  instruction  iembodies  several 
propositions  of  law,  some  of  which  are  accarate 
and  not  subject  to  objection,  a  general  excep- 
tion is  insufficient  to  raise  the  propriety  of  a 
particnlar  portion  of  the  instraction. 

[Ed.  Note.— BVir  other  ctlses,  see  Appeal  and 
EiXOT.  Dec.  Dig.  «=»273(5) ;  Trial,  Cent  Dig; 
»«8B.l 

Appeal  from  Dlatilct  Oonrt,  Deaf  Smith 
Oormty;    D.  B.  Hffl,  Jndge. 

Action  by  Mrs.  Kathryn  Hntson,  admlnte- 
tratrlx  with  fbe  wUI  annexed  of  J<dui  Hatson, 
deceased,  against  L.  T.  Lester.  Judgment  for 
plalntUf  on  remand  after  appeal,  and  defend- 
ant appeals.    AfBrmed. 

See,  also,  lfil7  a  W.  821. 


Turner  &  Rollins  and  Beeder  ft  Dooley,  all 
of  Amarlllo,  and  G.  W.  Barcus,  of  Waco,  for 
appellant  Carl  OlllUand,  of  Hereford,  and 
Madden,  Tmlove,  Bybnrn  &  Plpkln  and  W.  H. 
Klmbrongh,  all  of  AmariUo,  for  appellee. 

HBNDRICKS,  J.    The  plaintiff,  Hutson,  as 
administratrix,  alleged  the  execution  and  de- 
livery by  Lester  to  her  deceased  husband, 
John  Hutson,  of  the  foUoTrlng  Instrument : 
"Canyon,  Texas,  January  8,  1907. 
"State  of  Texas,  County  of  Bandall. 

"I,  L.  T.  Lester,  agree  to  sell  to  John  Hutson, 
or  order,  sections  11,  Bli.  K  14,  B.  S.  &  F. 
Cert  No.  127 :  16,  block  K  14,  J.  Gibson  Cert 
No.  129:  17.  Blk.  K  14,  B.  S.  &  F.  Cert.  Na 
1/51— all  these  sections  are  located  in  Deaf 
Smith  Co.,  Texas. 

"Also  section  11,  Bit  1,  T.  T.  B.  B.  Co.  Cert 
No.  64 ;  also  secUon  12,  Blk.  1,  T.  T.  B.  B.  Co. 
Cert  64^-both  situated  in  Bandall  oounlgr, 
Texas. 

"Upon  the  said  John  Hntson  payiqg  me  the 
sum  of  $8,106.67,  and  balance  due  on  said  sec- 
tions with  accrued  interest  and  other  expenses, 
with  8%  interest  from  date. 

"This  agreement  to  hold  good  nntil  Septem- 
ber the  12th,  1907. 

"Witness  my  hand  this  the  8th  day  of  Janu- 
ary, 1907.  [Signed]    L.  T.  Lester." 

Plaintiff  also  averred  a  BnK>lementary 
agreement  of  extension  and  moditicatlon  of 
the  above  contract;  also  charging  Lester 
with  the  sale  by  him  as  tbe  possessor  of  the 
legal  title  of  a  considerable  portion  of  tbe 
land  embraced  In  said  contract ;  that  he  was 
trustee  for  Hutson;  alleging,  further,  tbe 
assertion  of  claim  of  title  by  the  defendant, 
Lester,  constituting  a  cloud  upon  the  title; 
praying  for  an  accounting,  and  that  the  doud 
tie  removed. 

Plaintiff's  petition,  in  Its  essentials,  la  thor- 
oughly reproduced  In  the  former  opinion  of 
Chief  Justice  Huff,  on  a  former  appeal  to  this 
court,  and  reported  as  Lester  v.  Hutson,  167 
8.  W.  824. 

The  questions  Involving  Lester's  plea  of 
privilege  to  be  sued  In  the  county  of  his  resi- 
dence, his  general  demurrer,  asserting  the 
proposition  that  the  plaintiff's  pleading  fails 
to  show  such  an  eqnltable  title  as  that  an  ac- 
tion to  remove  doud  could  be  maintained. 
also  advancing  the  8nl>sldlary  proposition 
that  the  above  contract  was  merely  an  op- 
tion, and  supplementing  this  with  the  con- 
tention that  the  petition  Is,  or  should  be,  one 
of  spedflc  performance,  further  claiming  that 
the  alleged  supplementary  contract  is  within 
the  statute  of  frauds,  all  of  which  Were  thor- 
oughly discussed  In  the  formM'  opinion. 

BefMe  discussing  any  of  the  remaining 
asslgnm«its  we  set  oat  the  following  evidence, 
and  submit  the  following  ooDClnsloiis:  It  Is 
undisputed  that  the  contract  of  January  8, 
1907,  was  executed  and  delivered  by  Lester 
to  John  Hutson ;  that  as  late  as  July,  1910, 
and  at  different  tlme«(  pilor  thereto,  and  to 
different  persons,  Htttson  made  claim  to-  a 
imrtloii  of  ttie  property  embraced  in  -  said 
contract;    that  snhsequeht  to  said  contract 
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and  the  date,  on  Its  face,  of  Its  expiration, 
Hutson  assumed  actual  poesession  of  a  por- 
tion of  said  land,  cultivated  the  same,  and 
placed  thereupon  certain  Improvements ;  that 
there  Is  no  formal  contract  of  reUn<iulshmeut 
to  Lester  by  Hutson  of  the  land. 

Referable  to  the  question  of  an  actual  ex- 
tension of  this  contract,  the  following  testi- 
mony, by  one  3.  M.  Cdelen,  engaged  in  the 
conuuisslon  and  loan  business  at  Kansas  City, 
Mo.,  is  reproduced: 

"I  knew  John  Hutson  intimately  for  10  years 
prior  to  his  death.  He  sought  to  secure  a  loan 
from  me  on  two  occasions,  in  the  year  1910  oo 
a  tract  of  1^  sections  of  land  known  as  Mr. 
Hutson's  Palo  Duro  ranch,  situated  partly  in 
Deaf  Smith  and  partly  in  Randall  county,  Tex. 
This  occurred  some  time  in  April  or  May,  1010. 
and  again  in  July  of  the  same  year.  He  stated 
10  me  that  he  owned  both  the  Palo  Duro  and  the 
Tierra  Blanca  ranches,  and  wished  to  borrow 
money  for  himself.  I  had  a  conversation  with 
Mr.  Lester,  the  defendant  in  this  case,  relative 
to  his  interest  in  these  lands.  This  occurred 
after  the  death  of  Mr.  Hutson  and  some  time 
in  the  fall  of  lOll,  in  the  AmariHo  Hotel,  at 
Amarillo,  Tex.  He  asked  me  whether  or  not 
I  had  been  shown  the  lands  by  Mr.  Hutson,  for 
the  purpose  of  making  a  loan  on  the  land. 
*  *  *  He  asked  me  the  amount  of  the  loan 
and  the  purpose  /or  which  Mr.  Hutson  stated 
he  wanted  the  loan.  I  stated  to  him  that  Mr. 
Hutson  wanted  $9,500,  of  which  be  wished  $S,- 
500  to  pay  him,  Mr.  Lester,  for  the  balance  of 
the  pnrchase  price  of  the  land,  and  the  balance 
for  some  personal  use,  which  he  did  not  tell 
about.  [Tbia  last  statement  was  admitted  by 
the  court  'for  the  limited  purpose  of  lowing 
what  the  witness  stated  to  Lester,  and  not  for 
the  purpose  of  proving  the  statement  of  Hutson 
to  be  true.']  •  *  •  Mr.  Lester  stated  to  me 
that  be  bad  previously  sold  the  land,  offered  me 
as  security  for  a  loan  by  Mr.  Hutson,  to  Mr. 
Hutson,  under  a  written  contract  of  sale;  that 
the  time  for  the  final  payment  for  the  lands 
under  the  terms  of  the  contract  bad  expired  at 
the  time  Mr.  Hutson  had  shown  the  lands  to 
me.  •  *  •  That  he  had  agreed  that  Mr.  Hut- 
son ml^ht  keep  the  land  after  the  time  had 
expired,  on  condition  that  he  pay  the  balance  of 
the  purchase  money  due,  as  provided  in  the 
contract,  *  •  •  and  that  he  had  urged  Mr. 
Hutson  to  make  the  payment" 

From  the  testimony  of  D.  A.  Parks,  caahler 
of  the  bank  ot  whldi  Lester  Is  president, 
it  is  undisputed  that  subsequent  to  the  date 
of  tbe  alleged  maturity  of  the  contract  on  its 
face,  Lester  and  Hutson  had  under  consldera 
tion  a  matter  of  settlement  with  reference 
to  said  lands,  and  in  tbe  fall  of  1909  a  state- 
ment, purporting  to  show  how  the  matter 
stood,  was  made  xip  by  Mr.  Parks  and  handed 
to  Hutson,  with  details  of  tbe  purdiase  price, 
interest,  taxes,  the  amounts  whlcb  certain 
portions  of  the  land  had  brought,  on  account 
of  certain  sales  made  by  Lester,  and  mention 
Ing  real  estate  commissions.  It  is  really  un- 
disputed, perforce  of  succeeding  drcumstanc- 
es,  after  the  date  of  tbe  contract  as  exhibited 
in  tliis  record,  tbat  Hutson  accepted  tbe  con- 
tract of  January,  1907. 

[11  The  testimony  of  Edelen,  in  regard  to 
the  statements  of  Lester,  are  undented  by  the 
latter.  It  is  clearly  inferable  from  the  ad- 
missions of  Lester  that  at  least  to  July,  1910, 
be.  bad  extended  the  time,  and  bad  permitted 


Hutson  to  remain  in  possession  of  a  part  of 
the  land  under  tbe  contract  There  was  no 
legal  obstacle  to  a  denial  by  Lester,  if  the 
above  statements  could  have  been  truthfully 
denied.  Wells  v.  Hobbs,  57  Tex.  Civ.  App. 
380, 122  S.  W.  451. 

[2]  Jones  in  bis  late  work  on  Evidence,  in 
commenting  upon  the  weight  of  admlssUms 
as  testimony,  says: 

"It  presents  Itself  to  us  as  evidence  of  high 
value,  when  thoroughly  established,  for  it  is  of 
tbat  nature  which  may  successfully  challenge 
contradiction  when  effectively  proved.  What 
tbe  party  himself  has  said  or  done,  at  a  time 
when  the  litigation  perhaps  was  not  thought  of. 
if  the  certainty  of  it  is  established,  having  regard 
to  the  circumstances  of  time,  place,  and  person, 
should,  and  often  does,  furnish  a  substantial 
reason  for  his  defeat,  when  a  trial  discloses  his 
case  founded  on  facts  inconsistent  with  those 
which  he  has  himself  adopted,  aud  to  whidi  be 
has  given  publication."  Volume  2,  {  236,  bot- 
tom page  358  and  top  page  359. 

In  view  of  the  record  in  this  case,  many  of 
appellant's  assignments  of  error,  if  we  were 
to  even  consider  a  review  of  some  of  the 
questions  as  legal  propositions  which  we  are 
not  disposed  to  do,  are  devitalized  to  such 
an  extent  that  no  error  could  be  shown. 

[3]  It  is  urged  that  Lester  should  have 
been  permitted  to  testify  tbat  tbe  written 
contract  of  January  8,  1907,  was  not  extend- 
ed, and  tbat  a  denial  of  the  alleged  transac- 
tion with  a  deceased  person  is  not  within 
the  purview  of  Rev.  St.  art  3690.  Appellant 
dtes  Adam  v.  Sanger,  77  S.  W.  054,  •  and 
other  decisions  by  the  courts  of  other  Juris- 
dictions. This  court,  on  the  former  appeal, 
citing  Jones  on  Evidence,  f  785,  said  the 
courts  have  Interpreted  the  term  "transac- 
tion" as  the  Justice  of  each  case  demanded, 
rather  than  one  of  abstract  definition.  It 
was  further  said  that  tbe  agreement  of  sale 
was  in  writing,  and  under  appellee's  conten- 
tion, as  evidenced  by  the  Improvements,  with 
Hutson's  poaaesslcm,  and  Lester's  admissions, 
and  the  latter's  conduct  an  agreement  of 
extension  was  shown;  that  a  denial  of  a 
contract  of  extension  would  be  a  negation  of 
some  arrangement  or  implied  agreement 
manifested  by  tbe  above  facts,  and  tbat  such 
testimony  would,  in  reality,  be  relative  to  a 
transaction  with  the  deceased.  Tbe  case  of 
Ralson's  Adm'x  y.  Steele  (Ey.)  29  S.  W.  454, 
Is  rather  In  accord  with  this  line  of  reason- 
ing, and  the  case  of  Blount  v.  Blount  15S 
Ala.  242,  48  South.  681,  21  U  R.  A.  (N.  S.) 
755,  17  Ann.  Cas.  862,  cited  by  appellant 
though  upholding  the  negative  testimony  in 
that  case,  assumes-  the  peculiar  position  tbat 
such  testimony  was  not  admissible,  as  a  de- 
nial, where  it  is  shown  that  the  party  did 
have  a  transaction  with. the  decedent;  also 
saying  that  snch  testimony  may  or  may  not 
Involve  a  transaction  with  the  deceased,  and 
whether  tt  does  or  not  .depends  upon  the 
partieolar  cljrcumstances  of  eadi  case.  We 
are  not  pretending  to  assert  where  the  Une 
Bhonld  be  drawn;  there  la  force  in  tbe  argu- 
ment of  the  Alabama  case  upon  other  fW- 
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tnres,  as  to  J^ea  of  non  est  factum,  but  there 
Is  some  consideration  as  to  the  other  view. 
Suppose  the  handwriting  of  a  grantor  can- 
not be  proven  by  accessible  undisputed  hand- 
writing documents — the  notary  and  grantee 
are.  dead,  and  the  latter  has -gone  Into  pos- 
session, ostensibly,  under  such  a  deed,  placed 
valuable  Improvements  upon  the'  land,  and 
the  hdrs  are  confronted  with  the  testimony 
of  the  grantw,' denying  that  he  ever  signed 
8D<A  a  deed,  and  makes  no  attempt  whatever 
by  witnesses  to  show  the  handwriting  was 
dilterent  from  his  signature.  Would  the  in- 
vocation of  the  rule  be  then  permissible  on 
account  of  the  "peculiar  drcumstances"  of 
the  case?  The  case  of  Adam  v.  Sanger,  77 
8.  W.  854,  on  account  of  the  turn  of  the  de- 
cision, was  not  approved  by  the  Supreme 
Court,  at  least  It  was  not  necessary  to  ap- 
prove it,  and  It  is  In  reality  in  conflict  with 
Edelstein  v.  Brown,  95  S.  W.  1128.  The 
notes  and  citations  to  the  opinion  of  Blount 
V.  Blount,  in  the  Li.  R.  A.  volume^  present 
numerous  cases  on  this  question. 

[4]  The  forty-third  assignment  raises  the 
further  question  that  Lester  should  liave 
been  iwrmltted  to  testify  that  he  had  no 
agreement  with  Hutson  for  the  sale  of  the 
land  In  parcels  and  as  to  the  application  of 
the  proceeds  of  said  sale.  If  the  extension, 
however,  actually  occurred,  and  the  contract 
was  In  force,  an  actual  agreem^it  was  un- 
necessary. The  proceeds  In  equity  belong  to 
Hutson. 

[I]  In  regard  to  the  offered  testimony  of 
L^ter,  denying  any  contract  of  extension, 
this  court  also  said,  in  the  former  opinion, 
that  such  a  denial,  under  the  conditions, 
would  have  been  a  conclusion,  on  the  theory 
that  an  Implied  agreement  of  extension  could 
be  Inferred  from  the  act,  admissions,  and 
manifestations  stated,  and  to  rebut  this,  by 
statemeqt  that  no  agreement  was  ever  made, 
the  testimony  as  offered  would  reach  such 
conditions.  In  Its  effect,  as  a  denial,  and  In 
that  sense  the  testimony  was  a  conclusion. 
There  Is  force  in  all  these  suggestions, 
though  unnecessary  to  decide  on  this  appeal, 
for,  if  saOx  testimony  had  been  permitted.  In 
the  fiice  of  the  record  and  conclusions  de- 
rivable therefrom,  we  are  unable  to  see  how 
it  would  have  benefited  Lester  in  the  slight- 
est The  conclusion  that  some  character  of 
arrangement  for  an  extension  of  the  par- 
ticular contract  is  so  cogent  that  the  loss  of 
tliat  character  of  testimony  to  the  Jury  did 
not  injure  him. 

[I]  The  forty-second  assignment  raises  the 
farther  question  that  the  court  erred  in  bus- 
taining  the  objection  of  the  plaintiff  to  the 
question  propounded  to  the  defendant,  Les- 
tw,  to  which  the  answer  would  have  been 
that  said  defendant  had  an  arrangement 
with  3otm  Hutscm,  as  agent  for  the  Cedar 
Valley  lAud  &  Cattle  Company,  that  In  con- 
■ideratlon  of  the  use  of  a  part  of  the  land 
said  company  ironld  carry  the  notes  executed 


by  the  defendant  at  7  pe*  cent  Interest,  as 
long  as  Hutson  or  the  company  were  per- 
mitted to  use  the  land.  The  polht  Is  not 
made,  as  In  the  forty-first  assignment  (notic- 
ed later),  that  the  plaintiff  had  called  Lester 
to  testify,  but  It  is  urged  by  proposition  that 
testimony  concerning  a  transaction  with 
Hutson,  as  agent  of  the  Cedar  Valley  Land 
&  Cbttle  Company,  would  not  be  such  a 
transaction  with  Hutson  as  would  come 
within  the  exclusionary  rule  of  8690  B.  S. 
Oklahoma  has  a  similar  statute. 

The  case  of  Cunningham,  Adm'r,  v.  Pfall- 
Ilpa,  4  OkL  168,  44  Pac.  221,  by  the  Supreme 
Court  Of  Oklahoma,  in  its  essential  elements, 
affords  a  strong  analogy.  Phillips  in  his  suit 
against  the  administrator  claimed  that  when 
Berger,  the  deceased,  purchased  the  land  in 
controversy,  the  deceased  was  his  tenant, 
and  such  status  constituted  Berger  bis  trus- 
tee, praying  that  the  administrator  execute 
a  deed.  The  plaintiff,  I'hUllps,  was  allowed 
to  testify  to  the  making  of  a  lease  with  Berg- 
er, the  loss  of  the  same  by  himself,  the  con- 
tents of  said  lease,  and  the  payment  of  rent 
hy  Berger.    The  court  said: 

"This  testimony  constituted  a  very  important 
and  material  part  of  the  evidence  produced  in 
behalf  of  the  plaintiff.  •  ♦  •  It  is  impossi- 
ble to  conclude,  after  a  careful  examination  of 
the  evidence  in  the  case,  that  U  the  testimony 
had  been  excluded  aa  provided  by  the  statute, 
the  finding  and  judgment  could  have  been  ren- 
dered, in  his  behall" 

To  testify  to  a  transaction  which,  by  its 
force,  would  destroy  plaintiff's  case  is  cer- 
tainly within  the  spirit  of  the  statute,  and 
the  same  was  enacted  to  prevent  such  a  re- 
sult when  the  other  party  cannot  be  heard. 

in  The  trial  court  charged  the  Jury,  In 
substance,  that  If  they  should  t)elleve  from 
the  evidence  that  Hutson  failed  to  comply 
with  the  requirements  of  the  contract  of 
January,  1907,  on  or  before  September  12, 
1907,  the  defendant  was  entitled  to  cancel 
and  rescind  same,  unless  they  further  be- 
lieved that  defendant  failed  to  rescind,  and 
Instead  of  rescinding  continued  to  recognize 
the  contract  as  In  force,  and  permitted  Hut- 
son, without  objection,  to  take  possession  of 
the  lands,  etc.  The  complaint  Is  made  that 
this  charge  is  erroneous  for  the  reason  that 
under  the  terms  of  the  contract,  requiring 
Hutson  to  comply,  4m  or  before  September 
12,  1907,  "the  contract  would  (of  itself)  on 
said  date  terminate  and  become  null  and 
void  unless  it  had  been  extended  by  a  posi- 
tive agreement  on  the  part  of  the  defendant." 
If  error,  It  is  not  available.  It  is  conclusive 
that  Lester  did  extend,  and  Hutson  acted 
upon  the  extension  of,  this  contract.  Hence, 
it  did  not  terminate,  of  Itself,  on  the  date 
mentioned. 

Complaint  Is  also  made,  nnder  another  as- 
signment, that  this  charge  constitutes  error, 
because  the  defendant,  Lester,  was  not  re- 
quired, under  the  terms  of  the  contract,  to 
take  any  affirmative  acti<»i  with  reference  to 
the  reBctaslon.    For  the  same  M&aoa  this  as- 
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slgnment  Is  alao  orerrnled.  Tl^  ^Inth, 
twelfth,  and  tblrteentb  asslgunents  are  In 
the  same  category,  and  are  not  i^stalned- 

[t]  Tbe  conrt  instructed  tbe  Jnry  that  U 
they  believed  the  agreement  of  January  8, 
1807,  was  continued  in  force  after  Septem|ber, 
12,  1907,  and  that  2^  sections  of  the  land 
covered  by  tbe  contract  were  sold  to  third 
parties  and  the  proceeds  received  by  Lester, 
it  was  his  duty,  as  the  trustee  of  tbe  legal 
title,  to  apply  the  proceeds  to  tbe  payment 
of  tbe  sums  which  Hntson  was  obliged  to 
pay.  Including  interest  and  reasonable  ex- 
penses, and  if  Lester  failed  to  apply  them, 
the  law  would  treat  such  proceeds  received 
by  Lester  as  applied  at  tbe  respective  dates 
when  received;  and  this  would  be  true 
whether  there  was  any  express  contract  to 
that  effect,  since  it  would  be  the  duty  of  Les- 
ter to  apply,  and  the  right  of  Hutson  to  re- 
ceive, such  proceeds  upon  said  contract,  If  it 
had  been  continued'  In  force  to  the  time  of 
tbe  sales  and  the  rec^pt  of  tbe  inroceeds. 

Tbe  fourth  proposition  under  appellant's 
twenty-flrst  assignment  of  error  is  not  em- 
braced within  his  objection  to  this  dbarge. 
We  think  the  charge  is  clear,  is  not  upon 
the  weight  of  the  evidence,  and  Is  not  cal- 
culated to  confuse,  raised  by  another  propo- 
sition, but  In  reality  enlightens,  the  Jury  on 
the  questions  presented.  If  the  contract 
was  continued  in  force,  and  parts  of  tbe  land 
were  sold  during  the  pendency  of  the  exten- 
sion, necessarily  Lester  was  a  trustee,  not 
only  of  the  legal  title,  but  of  the  proceeds 
as  applicable  to  the  payment  of  the  debt,  and 
irrespective  whether  there  was  any  express 
contract,  or  not,  for  the  extension,  so  it 
was  in  force. 

[I]  The  twenty-sixth  assignment  attacks 
the  ruling  of  the  trial  court  In  admitting  in 
evidence,  over  the  objection  of  appellant,  the 
contract  of  January  8,  1907,  on  the  ground  of 
an  interlineation.  The  proposition  is  that 
before  an  instrument,  which  shows  interline- 
ations on  its  face,  Is  admissible,  the  party 
offering  must  explain  the  same.  Tbe  body  of 
the  bill  of  exceptions,  tbe  manner  in  which  it 
is  framed,  does  not,  in  reality,  exhibit  any- 
thing objectionable,  but  the  statement  of 
facts  shows  that  the  following  language : 
"And  balance  due  on  said  sections  with  ac- 
crued Interest" — ^was  interlined  with  Ink  In 
the  original  contract,  and  the  remainder,  ex- 
cept tbe  signature  and  heading,  having  been 
typewritten.  The  modiflcations  of  tbe  bill  by 
the  court  state  that,  when  the  Instrument 
was  offered  in  evidence,  it  was  obvious  on 
inspection  that  the  Interlineation  was  in  the 
same  handwriting  as  the  signature  to  the  in- 
strument; that  it  was  in  ink  of  the  same 
color,  and  apparently  the  same  age,  as  the 
signature;  that  the  suit  had  been  pending 
since  tbe  summer  of  1911;  that  in  none  of 
tbe  pleadings  of  the  defendant  had  there  ever 
been  a  verlfled  plea  of  non  est  factum,  nor 
any  allegation  that  the  inatrumeat  bad  been 


altered  by  any  one  a^ter  the  defendant  bad 
attached  his  signature;  that  counsel  for  de- 
fendant stated,  at  various  times  during  the 
progress  of  the  trial,  that  they  made  no  Ques- 
tion at  all  of  the  "execution"  of  tbe  instni- 
ment;  or  the  genuineness  of  tbe  defendant's 
signature  thereto;  that  tbe  case  bad  been 
tiled  twice  before  In  the  district  court  at 
Bereford ;  that  on  both  trials  the  same  origi- 
nal instrument  had  been  offered  and  admitted 
In  evidence,  and  no  objection  had  ever  been 
offered  to  it  before  upon  the  ground  of  tbe 
alleged  interlineation.  Butson  was  dead,  and 
could  not  explain.  The  contract  with  the 
Parks  memoranda  attached  was  found  In 
Butson's  effects  at  tbe  ranch.  The  lnterllne< 
atlon  was  evidently  in  Lester's  handwriting 
and  not  Hutson'&  The  conditions  recited  by 
the  court  were  sa£Scient  to  free  the  instro- 
ment  of  any  suspicion,  and  appellant's  an- 
thorities  are  inapplicable  to  this  status. 

[19,111  The  trial  court  charged  the  Jury, 
In  substance,  that  if  they  believed  from  the 
evidence  that  the  possession  of  tbe  lands 
mentioned  in  the  contract  of  January  8, 1907, 
by  Hutson  was  not  under  a  claim  of  owner- 
ship, or  was  under  a  tenancy  to  Lester,  to 
find  for  defendant,  or,  If  they  believed  that 
after  the  execution  of  said  contract  Hutson 
abandoned  tbe  contract  and  became  the  oc- 
cupant of  the  land  as  a  tenant,  the  plaintifl) 
would  be  estopped  from  claiming  title;  but 
if  they  believed  from  the  evidence  that  for  a 
special  purpose,  understood  between  Hutson 
and  Lester,  Hutson  held  himself  out  as  a  ten- 
ant of  said  Lester,  and  that  such  holding  out 
was  not  intended  to  alter  the  rights  of  Hnt- 
son and  Lester,  as  between  themselves,  and 
that  Lester  was  not  misled  or  deceived  there- 
by to  his  injury,  plalntUf  would  not  then  be 
estopped  by  such  holding  out,  if  any,  by  Hut- 
son. In  November,  1910,  Lester  obtained  a 
mortgage  upon  a  part  of  this  property,  and 
at  that  time  Hutson,  wbo  was  In  possession 
of  the  property,  disclaimed  any  Interest  In 
the  land  mortgaged  except  as  a  tenant  of 
Lester.  Tbe  fifteenth,  sixteenth,  seventeenth, 
and  eighteenth  assignments  attack  this  charge 
from  several  viewpoints:  That  there  is  no 
evidence  raising  the  issue  that  Hutson  held 
himself  out  as  a  tenant  for  a  special  purpose; 
that  the  burden  of  proof  was  placed  on  tbe 
defendant  to  show  that  possession  of  Hutson 
was  not  under  a  claim  of  ownership,  with  a 
general  complaint  that  It  is  not  a  correct 
statement  of  the  law,  and,  furtber,  that  it  is 
argumentative,  ambiguous,  and  upon  the 
weight  of  the  evidenca  The  charge  speaks 
for  itself  as  to  tbe  crltldsms,  except  the  one 
of  insufiSciency  of  testimony  permitting  its 
submission  to  the  Jury. 

When  Hutson  made  tbe  written  a(^nowl* 
edgment  to  Herd,  tbe  agent  of  Poet,  disclaim- 
ing any  interest  in  the  land,  and  declaring 
that  be  was  a  t^iant  of  Lester,  the  Jury  was 
entitled  to  consider  the  following  conditions : 
As  explanatory  of  his  possession,  Hutson  bad 
(daimed  the  land  as  late  as  July,  ISia    Prior 
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to  the  mirdbaae  of  tbis.land  by  Lefiter  from 
the  Cedar  YaUegr  I«od  &  Cattle  Coinpanr, 
Hataon  liad  been  the  i^;ent  of  that  company, 
and  contUxned  to  l^  vfttil  the  time  of  hLs 
death,  in  January,  1911.  Lester  had  sold 
aeveral  parcels  of  land  embraced  in  the  Janu- 
ary contract  to  different  parties  prior  to  the 
time  of  the  disclaimer.  Negotlatioiis  for  a 
settlement,  with  these  sales  considered,  had 
occnrred  some  time  in  1909.  Lester  said  that 
the  figures  on  Parks'  memoranda  were  made 
to  see  what  the  profits  were  on  the  land  em- 
braeed  In  the  contract.  When  these  sales 
were  made,  Hutson,  who  waa  also  an  attorney 
in  fact  for  the  land  company,  had  t^eased 
the  lien  for  Leetejc  on  the  tracts,  relative  to 
which  some  of  the  amounts  had  not  been 
paid  by  Lctster,  nor  up<m  the  original  notes 
to  the  corporation.  The  notes,  or  a  pert  at 
least,  which  Lester  originally  gave  for  all  the 
land,  were  existent  The  day  of  reckoning 
was  to  come,  both  for  Lester  and  Hutson.  To 
obtain  the  Poet  money  waa  expedient  for 
both  parties.  With  a  considerable  amount  of 
Hntson's  debt  to  Lester  having  been  paid  in 
equity,  on  account  of  lister's  sales,  the  Jury 
had  the  further  right  to  consider  wbetbw 
Hutson,  as  between  him  and  Lester,  waa«  or 
not,  actually  eliminating  his  interest  in  the 
remaining  land  by  the  statement  to  Herd. 
An  analysis  of  the  testimony  of  t}ie  two  wit- 
nesses, engaged  In  the  real  estate  business,  as 
to  the  de«daratlonB  of  Hutson,  In  regard  to 
the  latt^s  interest  In  the  remaining  land — 
one  stating  the  declarations  were  made  to 
him  in  May,  1910,  and  the  other  witness  tear 
tifying  that  Hntoim  made  statements  to  him 
in  November  or  December,  1910 — In  connec- 
tion with  condltlona  and  other  testimony, 
could  have  been  rejected  by  the  Jury.  We 
think  the  testimony  raised  the  qaestUm 
whether  the  disclaimer  was  made  for  a  aff^ 
dal  purpose  as  between  Hntson  and  Lester. 

ParagraRh  6  of  the  oburfs  main  charge 
presents  a  similar  question,  ujton  the  matter 
of  disclaimer,  as  well  as  to  the  execution  of 
some  releases  of  the  vendor's  lien  to  Lester, 
ocecoted  by  Hutson.  (for  Herd's  benefit)  as 
agent  of  the  Cedar  Valley  Land  &  Cattle 
Company,  at  the  time  Herd  loaned  the  money 
to  Lester,  submitted  as  estoppel.  The  nine- 
teenth assignment  complains  of  this  para: 
graph  that  there  Is  no  evidence  to  sustain 
audi  a  charge,  and  that  It  detracts  from  the 
weight  to  the  Jury  of  the  disclaimer.  For 
the  reasons  above,  we  overrule  said  assign- 
ment 

[12]  The  twent7-«lgbth  assignment  of  error 
complains  of  the  admission  in  evidence  of  the 
deeds  from  L.  T.  Lester,  to  the  several  per- 
sons (the  grantees  in  said  deeds).  The  only 
propoaUton  under  said  assignment  which  we 
think  necessary  to  notice  asserts  that: 

*^rhe  deeds  should  have  been  excluded  becausi 
there  is  no  evidence  that  the  oonsidention  re- 
cited in  said  respective  deeda  w«*  the  true  ooa 
nderation." 

181  S.W.— la 


This  proposition.  In  itn  broad  presentation, 
with  no  statement  under  it,  in  view  of  the 
record,  shoi^ld  not  be  sustained  by  this  court 
We  axe  not  required  to  retrame  a  proposi- 
tion in  aocordance  with,  and  make  It  fit, 
the  actual  record,  nor  to  make  a  statement 
of  the  testimony  which  the  brief  should 
append,  for  the  purpose  of  elucidating  the 
actual  point,  if  one  ezlsta  Lester  did  testify, 
however,  as  to  some  of  the  deeds,  when  in< 
terrogated  about  them,  and  said  that  they 
did  recite  the  true  consideration,  without 
any  qnestion  asked,  nor  statement  by  him,  as 
to  the  other  deeda.  , 

[13]  The  forty-first  Bsalgnment  raises  the 
question  that  because  appellant  was  called  by 
appellee,  as  a  witness,  by  taking  bis  oral 
deposition,  aoCh  ottered  testimony,  when  Les- 
ter was  upon  the  stand,  ahould  have  been 
admitted  on  the  direct  examination  by  his 
counsel,  as  follows: 

"Q.  Mr.  Leater,  state  to  the  jury  whether  or 
not  you  were  paid  any  lease  or  rents  for  sec- 
tion 11  and  the  north  half  of  section  12,  In  Ran- 
dall county,  during  the  time  iix,  Hutson  was  in 
possession  of  it" 

The  bill  merely  recites: 

"If  the  witness  had  been  permitted  to  answer 
such  question,  he  would  have  answered  in  the 
affirmative." 

"Under  well-settled  rules  it  must  be  made  t9 
appear  in  a  bill  of  exceptions  taken  to  the  ex- 
clusion of  evidence  what  the  evidence  was,  and 
that  its  exclusion  may  have  influenced  the  judg- 
ment." Holstein  v.  Adams,  72  Twc.  490,  10  S. 
W.  662. 

This  bfil,  though  It  shows  the  answer, 
does  not  undertake  to  show  the  connection, 
or,  in  reality,  the  materiality,  of  the  testi- 
mony. The  mere  statement  by  Lester,  that 
he  was  paid  rents  for  the  land  during  the 
time  Hutson  was  in  possession  would  leave 
its  materiality  suspended.  The  bill  should 
have  gone  further  and  shown,  notwithstand- 
ing the  nature  of  th6  objections  in  the  same, 
that  this  testimony  could,  and  would,  have 
been  followed  by  other  testimony,  and  show- 
ing in  what  manner  Hutson  would  have  been 
affected.  The  mere  general  statement  by 
Lester  that  he  was  paid  rents  during  the  time 
of  Hutson's  possession  would  suspend  its  ma- 
teriality— ^paid  by  whom,  and  what  contrac- 
tual connection  would  Hutson  have  had  with 
tlie  payment?  It  is  unnecessary  in  this  view 
to  discuss  the  legal  questions  raised  under 
this  assignment. 

[14]  The  twenty-third  assignment  of  error 
attacks  the  eighth  paragraph  of  the  court's 
main  charge,  which  is  a  fuU  submission  to 
the  Jury  of  the  principles  of  accounting  be- 
tween Lester  and  Hutson,  in  many  details 
according  to  the  trial  court's  view.  In  the 
event  the  Jury  found  for  Hutson.  The  ex- 
ception to  the  charge  is  a  general  exception, 
"because  the  testimony  raised  no  such  is- 
sue" ;  and  the  proposition  to  the  assi^ment  is: 

"It  was  error  •  ♦  ♦  to  submit  the  mat- 
ter of  an  accounting,  inasmuch  as  there  is  no 
evidence  in  the  record  showing,  or  tending  to 
show,  the  propriety  of  such  accounting." 
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K  the  Jnry  fonnd  fop  plaintiff,  the  testi- 
mony certainly  raised  an  accounting  ol  some 
character  between  Lester  and  Hutsou,  and 
defendant  does  not  object  to  the  method  sub- 
mitted by  the  court  of  stating  the  account, 
nor  any  suggestion  that  the  trial  court  was 
In  error  In  stating  the  principles  of  account- 
ing. This  particular  charge  has  many  'sub- 
paragraphs, and  the  trial  court  seems  to  have 
covered  every  conceivable  detail  arising  up- 
on the  record,  as  to  the  manner  of  the 
charges  and  the  application  of  credits,  ap- 
plying subsidiary  principles  applicable  to  dif- 
ferent matters  of  such  debits  and  credits. 

As  to  many  of  the  prtnciples  applicable  to 
particular  accounts  in  certain  portions  of  the 
record,  there  can  be  no  queatlon  but  what 
the  testimony  raises  those  particular  issues. 
The  Supreme  C!ourt  of  the  United  States,  in 
RaUway  Co.  v.  Earnest,  229  U.  S.  122,  83 
Sup.  Ct  657,  67  U  Ed.  lOWJ,  Ann.  Cas. 
19X4C,  172,  said: 

"We  mnst  •  •  •  apply  the  rule  that 
where  an  instruction  embodies  several  propo- 
sitions  of  law,  to  some  of  which  no  objecbon 
properly  could  be  taken,  a  general  exception  to 
the  entire  instruction  will  not  entitle  the  ex- 
ceptor to  take  advantage  of  a  mistake  or  error 
in  some  single  or  minor  proposition  therein." 

The  thirtieth,  thlrty-flrst,  thirty-second, 
thirty-third,  thirty-fourth,  thlrtt-flfth,  thirty- 
sixth,  and  thirty-seventh  assignments  of  er- 
ror assail  the  action  of  the  court  tn  admit- 
ting the  testimony  of  the  different  witnesses 
as  to  declarations  of  Hutson  of  ownership 
of  the  land.  This  court  in  the  former  opin- 
ion (167  S.  W.  pages  328,  328,  330)  discussed 
thoroughly  this  character  of  testimony,  an- 
nouncing the  limitations  of  purpose  for  which 
said  testimony  could  be  used,  and  further 
discussion  Is  unnecessary.  The  trial  court 
conformed  the  use  of  the  testimony  to  that 
holding. 

Other  assignments  In  this  brief  are  dispos- 
ed of  by  the  reasons  adduced  above,  except 
certain  matters  which  we  think  unoecessaiy 
to  dlacnsB. 

The  judgment  la  affirmed. 


TEXAS  &  P.  RT.  CO.  ▼.  ERAMBERT  et  aL 

(No.  1B85.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  8,  1916.    Rehearing  Denied 

March  16,  1916.) 

CABBiEits  «s»l87— LiABiLrrr  tob  Davaob  to 

SHIPMEin>— CONNKCTTNO    Cabriebs. 

Act  CMig.  Feb.  13,  1893,  c.  105,  {  3,  27 
Stat  445  (TJ.  S.  Comp.  St  1913,  {  8031),  pro- 
vides that  if  the  owner  of  any  vessel  shall  ex- 
ercise due  diligence  to  make  it  seaworthy  and 
properly  manned  and  equipped,  neither  the  ves- 
sel nor  the  owners  shall  be  responsible  for  dam- 
age or  loss  resulting  from  faults  or  errors  in 
navigation  or  arising  from  dangers  of  the  sea 
or  o^bmt  navigable  waters,  acts  of  God,  etc. 
Held,  that  where  a  violent  hurricane  loosened 
a  porthole  and  forced  sea  water  npon  the  cargo, 
a  finding  in  favor  of  the  steamship  company  in 
an  action  for  damages  involved  the  finding  that 
the  damage  was  nnavoidftMe  through  an  act  of 


God,  and  jpredudeil  a  recovery  against  a  con- 
necting railway  carrier,  which  was  guilty  of  no 
negUgence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  851,  852,;  Dec.  Dig.  «=»187.1 

Appeal  from  District  Court,  Oasa  County; 
H.  F.  O'Neal,  Judge. 

Action  by  W.  H.  Erambert,  Jr.,  against  Ote 
Texas  &  Pacific  Railway  Company  and  otb- 
ers.  From  a  Judgment  for  plalntUI  wgatnat 
the  defendant  named.  It  appeals.  ReTetaed 
and  remanded. 

Appellee  Erambert,  living  at  Atlanta,  Tex., 
was  consignee  of  a  shipment  of  trunks  and 
hand  bags  from  the  Union  Trunk  &  Bag 
Company  at  Richmond,  Va.  The  initial  rail- 
road company  delivered  the  goods  to  the  Mal- 
lory  Steamship  Company,  and  the  steamship 
company  to  the  International  &  Great  North- 
ern Railway  Company,  and  the  latter  com- 
pany delivered  to  the  appellant  company,  the 
delivering  carrier.  It  was  proven  that  the 
goods  en  route  were  damaged  by  water.  The 
appellee  Erambert  brought  the  suit  for  dam- 
ages against  the  steamship  company,  the  In- 
ternational A  Great  Northern  RaUway  Com- 
pany and  the  Texas  &  Padflc  Railway  Com- 
pany. The  Initial  carrter  was  not  a  party  to 
the  salt  Judgment  was  entered  for  appellee 
against  the  Texas  &  Pacific  Railway  Com- 
pany, and  In  fbvor  of  the  two  other  defend- 
ants. 

l%e  evidence  shows,  without  dispute,  that 
on  April  1  and  2,  1914,  the  steamship  hav- 
ing the  Shlpmoit  on  board  enconntered  a  vio- 
lent bnrricane  at  sea,  vbldi  by  Its  force  caus- 
ed the  porthole  to  loosen,  and  sea  water  was 
forced  into  where  the  cargo  was,  damaging 
the  present  shipment  It  was  shown  that  the 
vessel  was  In  all  respects  seaworthy,  prop- 
erly manned  and  equipped.  Titere  is  no  other 
injury  shown  to  the  shipment  besides  that 
done  by  the  storm  waters.  There  is  no  neg- 
ligence shown  on  the  part  of  ai^pellant  com- 
pany. 

W.  B.  Figures,  of  Atlanta,  for  appellant 
Hill  Stewart  and  O'Neal  &  Allday,  all  of 
Atlanta,  and  B.  N.  Splvey,  of  Texarkana,  fbr 
appellees. 

tJBSVY,  J.  (after  stating  the  facts  as  above). 
Error  Is  predicated  upon  the  ruling  of  the 
court  In  Mot  granting  a  new  til&L  It  Is  in- 
sisted that  the  evidence  does  not  show  that 
the  damage  to  the  goods  occurred  on  the  Une 
of  appellant  company  and  through  any  negli- 
gence on  its  part,  it  being  the  delivering  car- 
rier. The  evidence,  as  appears  in  the  rec- 
ord, only  shows  that  while  the  goods  were 
in  the  possession  of  the  steamship  company, 
an  intermediate  carrier,  they  became  damag- 
ed by  sea  water  while  a  violent  hurricane  at 
sea  was  raging,  and  that  the  damage  was 
through  no  fault  on  the  part  of  the  steamship 
company  or  its  employes.  Finding,  as  the 
court  did.  In  favor  of  the  steamship  company 


^EsFor  otbar  caaas  ■••  smm*  topic  and  KBY-MUUBSB  la  aU  Ke7-Numbarsd  Dlsarta  ud  Iad«M* 


Digitized  by 


Google 


TezJ 


NAIXS  V.  McGfilUi 


275 


Involves  tbe  finding  of  fact  that  the  damage 
to  the  goods,  oocarrlng  while  ta  the  pos- 
sessloa  of  the  steamship  company,  was  un- 
avoidable throagh  an  act  of  Ood.  The  law 
relieves  the  steamship  company,  under  the 
facts,  of  liability  for  the  damage.  Section 
8031,  3  U.  S.  CompUed  Statutes  of  1913.  And 
as  the  damage  was  the  result  of  the  storm, 
the  delivering  carrier,  being  innocent  and 
without  fault  respecting  tbe  damage,  could 
not  be  held  liable. 

Consequently,  according  to  the  record,  the 
proof  falls  to  support  the  judgment  in  favor 
of  appellee  against  the  appellant  company, 
and  said  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded. 


NALLS  V.  McORILIi  et  al.    (No.  1574.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Feb.  24, 1916.) 

J,  Novation  ^=>5 — Substitution  of  Pabtt. 
The  grantee  of  a  widow,  who  agreed  to  sup- 
port her  lor  life,  she  thereafter  agreeing  to  his 
sale  to  a  third  person  and  the  iatter's  substitu- 
tion  as  tiie  party  who  waa  to  support  her,  was 
reUeved  from  his  obligation  and  was  not  liable 
to  the  widow  for  his  grantee's  breach. 

rEd.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  5;  Dec.  Dig.  «5>6.] 

2.  JUDOMKNT  «=>251(1)— SVFPOBT  BT  PUEAD- 

nfos— Necbssity, 

In  a  suit  for  breach  of  contract,  where 
plaintiff  pleaded  no  facts  entitling  her  to  a  per- 
sonal judgment  against  a  defendant,  though  the 
evidence  showed  that  he  was  personally  liable 
to  her,  such  a  personal  judgment  could  not 
stand,  since  evidence  cannot  form  the  basis  of  a 
judgment,  though  admitted  without  objection, 
m  the  absence  of  appropriate  pleadings. 

[Eid.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  S  437;  Dec.  Dig.  «=»251(1).] 

Appeal  from  Diirtrict  Conrt,  Hopkins  (boun- 
ty ;  Wm.  Flerson,  Judge. 

Suit  by  D.  E.  McGrill  against  W.  A  Smith 
and  B.  S.  Waldrop,  In  which  S.  A.  Nails  in- 
tervened. From  a  Judgment  for  plaintiff 
against  Smith  and  Waldrop,  and  for  the  in- 
tervener against  Waldrop,  the  Intervener  ap- 
peals.   Affirmed. 

B.  D.  Allen,  of  Sulphur  Springs,  for  appel- 
lant J.  A  Dial,  of  Sulphur  ^ipring3,  for  ap- 
pellees. 

HODGES,  J.  In  January,  1912,  the  appel- 
lant, S.  A.  Nails,  was  the  owner  of  a  tract 
of  38%  acres  of  land  situated  in  Hopkins 
county.  She  was  an  aged  widow,  and  was  de- 
slrons  of  making  some  arrangements  for  se- 
curing her  support  and  maintenance  during 
tbe  remainder  of  her  lif6.  On  the  29th  of 
January  of  that  year,  she  conveyed  her  land 
to  W.  A.  Smith,  one  of  the  ai^mllees  on  this 
appeal.  The  following  Is- the  consideration; 
recited  In  the  deed:  . 

"1,  S.  A.  Nails,  of  the  county  of  Hopkins  and 
jitate  of  Texas,  for  and  in  coesideration  of  one 
W.  A.  Smith  taking  me  to  his  home  nnd  pro* 
viding  for  me  and  taking  good  care  of  me  the 


j-emaiuder  of  my  life,  bave  granted,  sold  and 
conveyed,  and  by  these  presents,"  etc. 

On  December  28,  1912,  Smith  conveyed 
the  same  land  to  B.  S.  Waldrop  in  considera- 
tion of  two  notes  for  $105  each  executed  by 
Waldrop  and  payable  to  Smith.  In  each  of 
tbe  notes  a  vendor's  lieu  was  reserved  to 
secure  their  payment  These  notes  were 
afterwards  transferred  to  the  appellee  Mo- 
Grill,  who,  on  tbe  9th  of  January,  1915,  filed 
this  suit  against  Smith  and  Waldrop  asking 
for  Judgment  and  the  foreclosure  of  bis  ven- 
dor's lien.  The  answers  of  Smith  and  Wal- 
drop presented  no  contest  to  the  suit  of  Mc- 
6  rill.  Before  the  trial  tbe  appellant  inter- 
vened, and  alleged,  in  substance,  as  fol- 
lows: That  she  bad  theretofore  conveyed  the 
land  up<»i  which  McGrill  claimed  a  lien  to 
W.  A.  Smith  in  consideration  of  his  under- 
taking her  support  and  maintenance  for  tbe 
remainder  of  her  life,  and  upon  bis  represen- 
tations that  he  would  faithfully  carry  out 
that  undertaking;  that  Smith  had  failed 
and  refused  to  perform  his  agreement,  and 
had,  without  her  knowledge  or  consent,  sold 
the  land  to  B.  S.  Waldrop;  that  both  Wal- 
drop and  McGrlll  had  both  actual  and  con- 
structive notice  of  tbe  consideration  to  be 
paid  by  Smith,  and  the  condition  upon  which 
he  acquired  the  title.  It  was  further  alleged 
that  Smith  entered  Into  the  agreement  with 
the  Intervener  to  support  her  with  no  inten- 
tion of  performing  It,  but  with  the  fraudulent 
design  of  depriving  her  of  her  land.  She 
prays  for  a  recovery  of  the  land  and  a  can- 
cellation of  the  deeds  from  her  to  Smith  and 
from  Smith  to  Waldrop,  and  that  portion  of 
the  note  held  by  McGrill  which  expressed 
a  lien  npon  her  land,  as  clouds  upon  her  ti- 
tle. By  way  of  alternative  pleading,  she  al- 
leged her  age  and  life  expectancy,  and  that 
$10  per  month  was  reasonably  necessary  for 
her  support  the  remainder  of  her  life,  and 
asked  judgment  against  Smith  alone  for  $1,- 
020  as  damages  and  a  foreclosure  of  an 
equitable  lien  on  the  premises  conveyed.  She 
also  asks  that  her  lien  be  declared  superior 
to  the  vendor's  lien  asserted  by  McGrill.  In 
a  trial  before  the  court  without  a  jury,  per- 
sonal judgment  was  rendered  in  favor  of  Mc- 
Grill against  Waldrop  and  Smith  for  the 
amount  of  the  notes,  together  witb  tbe  fore- 
closure of  tbe  vendor's  lien  upon  the  land. 
Judgment  was  also  rendered  In  favor  of  the 
appellant  against  Waldrop  for  $230  as  dam- 
ages, and  a  foreclosure  of  a  lien  upon  the 
same  tract  of  land;  but  this  lien  was  subordi- 
nated to  that  held  by  McGrill.  The  Interven- 
er alone  has  prosecuted  an  appeal. 

It  Is  urged  that  the  court  erred  in  refusing 
to  render  a  personal  judgment  in  appellant's 
favor  against  Smith  for  the  damages  result- 
iii|r  from  his  failure  to  furnish  bee  the  sup- 
port contracted  for.  According  to  tbe  tes- 
tiiuony  of  Smith  and  Waldrop,  the  appellant 
agreed  at  the  time  tbe  transaction  occurred 
that  Smith  might  convey  tbe  land  to  W&ldrop 
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for  the  conslderatloii  stated — ^that  Is,  the  two 
notes  executed  by  Waldrop — ^and  that  Wal- 
drop  might  be  substituted  for  Smith  to  sup- 
port the  appellant  the  remainder  of  her 
life.  While  the  appellant  denied  that  she 
consented  to  this  arrangement  and  transfer 
of  the  property,  she  admits  that  she  kneW 
that  It  had  been  done,  and  that  she  had  lived 
with  Waldrop  several  months  without  having 
made  any  objection  to  the  change.  The  testi- 
mony presented  an  Issue  of  fact  which  the 
court  determined  against  the  appellant 

[1]  While  the  contract  entered  Into  by 
Smith  to  support  the  appellant  was  not  as- 
signable In  law,  It  was  one  from  which  he 
might  have  been  released  by  her  consent 
If  it  be  true,  as  stated  by  Smith  and  Wal- 
drop, that  the  appellant  agreed  to  the  sale 
to  Waldrop,  and  to  the  substitution  of 
Waldrop  as  the  party  who  was  to  support 
her  in  the  future.  It  follows  that  Smith  was 
relieved  of  any  further  obligation  in  that 
respect  a-Qd  appellant  had  no  claim  against 
him  for  Waldrop's  faUure.  Ascarete  v.  Pfaff, 
34  Tex.  Civ.  App.  376,  78  a  W.  874,  and  cases 
ther6  cited. 

[2]  It  Is  also  Insisted  that  the  conrt  should 
have  rendered  a  Judgment  against  Waldrop 
for  the  sum  of  $880,  which  it  Is  claimed  is 
$10  per  month  for  the  life  exx)ectancy  of  the 
appellant  as  shown  by  the  tables  of  mortality 
introduced  in  evidence;  A  sufBdent  answer 
to  this  contention  is  that  the  appellant  plead- 
ed no  facts  which  entitled  her  to  a  personal 
judgment  against  Waldrop  for  any  sam. 
While  the  evidence  shows  that  Waldrop  by 
agreement  undertook  her  support  and  main- 
tenance, and  failed  to  carry  out  that  under- 
taking, there  Is  no  pleading  to  support  any 
relief  based  upon  such  a  breach  of  contract 
Evidence  cannot  form  the  basis  of  a  judg- 
ment although  admitted  without- objection.  In 
the  absence  of  appropriate  pleadings.  W.  U. 
Tel.  C3a  V.  Smith,  88  Tex.  9,  28  S.  W.  931,  30 
S.  W.  649;  San  Antonio,  etc.,  Ry.  Co.  v. 
Plato,  13  Tex.  Civ.  App.  214,  35  S.  W.  859. 
This  also  would  seem  to  be  an  answer  to  ap- 
pellant's further  contention  that  her  lien 
should  have  been  given  precedence  over  that 
awarded  to  MJcGrill,  If  under  her  pleadings 
she  was  entitled  to  no  judgment  against  Wal- 
drop, and  under  the  facts  to  none  against 
Smith  for  damages,  there  was  no  basis  for 
a  judgment  foreclosing  any  lien  in  her  favor. 
Hence  there  was  no  error  of  which  she  has 
any  right  to  complain. 

The  judgment  is  therefore  affirmed. 


YATBS  et  «L  ▼.  CBADDOGK  et  aL 

(Na  1561.) 

(Oonrt  of  GivU  Appeals  of  Texas.    Texarkana. 

Feb.  3,  1916.) 

1.  WmrassES    «=>139@)  —  Gokfeiekct  — 
Tbarsaotjon  with  Deckdknt. 

Under  Vernon's  Sayles'  Ann.  Oiv.  St  1914, 
art  3690,  providing  that  in  an  action  by  heirs 


arising  out  of  a  transaction  with  decedent  nei- 
ther party  can  testify  against  the  others  to  a 
transaction  with  decedent  plaintifi  sning  fw 
]and  as  heirs,  defendant  cannot  testify  to  a  pur- 
chase from  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  f  B90;   Dee.  Dig.  «=3l39(9).] 

2.  Descent  Awn  Distribtttioit  4=>30  — Par- 
ents AND  Brothebs. 

By  express  prOviedon  of  Vemon'a  SayW 
Ann.  Civ.  St  1914,  art.  2461,  one  d^ing  intes- 
tate without  surviving  spouse  or  children,  her 
lands  descend  half  to  parents  and  half  to  nstera 
and  brothers. 

TBM.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cttlt  Dig.  K  84-80;  Dec.  Dig. 
<S=30.] 

3.  Bastabdb  i8=»104— CAPAcmr  to  Inhebci. 

Under  Vernon's  Saylee*  Ann.  Civ.  St  1914, 
art.  2473,  providing  that  bastards  can  inherit 
from  and  through  their  mother,  bastards  of  the 
same  mother  may  inherit  from  each  other. 

[Ed.  Note.— For:  other  cases,  see  Bastards. 
Cent   Dig.   H  251,   267-262;    Dec.   Dig.    «=» 

Appeal  from  District  Court  Xltns  Ckmnty ; 
J.  A.  Ward,  Judge. 

Action  by  Emma  Yates  and  others  against 
lAicy  Craddock  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Beveraed 
and  remanded  for  new  trial, 

Appellants  sought  to  have  partition  made 
of  a  certain  descalbed  tract  of  land,  claiming 
that  tbley  owned  a  three-fonrths  and  LAcy 
Craddock  a  one-fourth  interest  in  the  sam& 
Lucy  Cradd'ock  and  her  husband  answered, 
denying  that  appellants  had  any  interest  in 
the  land,  pleaded  in  bar  the  ten-year  stat- 
ute of  limitation,  and  by  cross-action  soaght 
to  recover  the  title  to  the  land,  arverrlng  that 
they  had  purchased  the  land  of  Emeline 
Stewart  in  virtue  of  a  parol  contract  duly 
performed  to  take  caife  of,  feed,  and  clothe 
the  aged  parents  of  Emeline  Stewart  and 
had  gone  into  possession  of  the  same,  made 
valuable  improvements,  and  bad  paid  all 
taxes  thereon.  There  was  a  trial  before  the 
court  and  Judgment  was  entered  in  favor 
of  defendants  for  title  and  possession  of  the 
land. 

It  was  shown  that  Emeline  Stewart,  the 
owner  of  the  land,  di^  Intestate  in  1904. 
She  was  a  widow  without  children.  Ade- 
line Turner  was  the  mother  of  Emeline  Stew- 
art, and  she  died  in  1918.  Plaintiffs  Turner 
and  Bailey  are  the  sister  and  brother,  and 
plaintilF  Xates  Is  the  niece,  of  EmeUne  Stew- 
art. Defendant  Lucy  Craddock  is  the  sister 
of  Emeline  Craddock.  There  is  some  evi- 
dence admitting  of  the  Inference  that  aU  of 
the  above  children  of  Adeline  Turner  were 
bastarda  The  evidence  in  respect  to  the 
entire  case  will  not  be  set  out 

Seb  F.  Caldwell,  of  Austin,  tor  a^^ellants. 
3.  M.  Bnrford,  of  Mt  Pleasant  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  defendant  Alex  Craddock  offered  to  tes- 
tify in  behalf  of  himself  and  wife  in  supixirt 
of  the  allegations  of  their  cross-action  that 
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be  and  his  wtfe,  liUcy  Gradffock,  had  a  parol 
agreemoat  with  ESmellne  Stewart  of  purchase 
of  the  land  In  snlt,  agreeing  with  Emellne 
tMt  they  would  take  care  of,  feed,  support, 
and  care  for  her  mother,  Adeline  Tamer, 
as  long  as  the  mother  shonld  lire,  in  coo- 
mderatlon  of  the  land.  The  plalntiCCs  ob- 
jected to  the  evidence  as  being  a  transaction 
with  a  decedent  and  incompetent  under  arti- 
de  3690,  R.  S.  The  court  overruled  the  ob- 
jection, and  the  witness  testified  at  length 
concemtaig  a  purported  parol  a.gteeibeat  with 
BSmellne  Turner  about  the  acQnisitlon  of  the 
land,  which  is  fully  shown  is  the  bill  of  ez- 
oqitlon.  The  conrt  qraaliflee  the  bill  as  fol- 
lows: 

'The  erideoce  showed  that  Adeline  was  a 
slave,  and  during  her  bondage  Emetine  Stewart 
waa  bom,  and  some  of  the  others  who  are  par- 
ties to  this  suit.  Emeline  Stewart  died  prior 
to  the  death  of  her  mother.  Adeline  Turner  in- 
herited the  whole  estate  of  her  illegitimate 
daughter  Emeline  Stewart,  and,  if  the  other 
parties  to  this  suit  had  any  interest  In  the  land 
D7  inheritance,  it  was  as  heirs  of  Adeline  Tur- 
ner, and  not  of  Emdine  Stewart,  and  the  trade 
between  Alex  Craddock  and  Emeline  Stewart 
was  not  within  the  inhibition  of  the  statute." 

[1-3]  It  would  appear  plainly  stated  Oiat 
the  coQTt  deemed  the  evidence  admissible  ap- 
on  the  ground  that  Ulegitlmate  sisters  and 
brothers  may  not  l^ally  inherit  from  each 
other.  The  evidence  is  clearly  inadmlBsible 
under  ttie  terms  of  the  statute,  and  it  is  be- 
lieved the  court  erred  In  admitting  it.  Aztt- 
de  3890,  Vernon's  Sayles'  Stat;  James  v. 
James,  81  Tex.  376,  16  S.  \^.  1087.  Upon  the 
death  of  Emeline  Stewart  the  title  w(*ld 
descend  one  portlcm  to  the  mother,  aind  the 
other  portion  to  the  sisters  and  brother  or 
their  descendants.  Article  2461,  Vernon's 
Sayles'  Stat  And  bastard  children  of  the 
aame  mother  may  Inheilt  from  eadi  Other. 
Article  2473,  Vemoh's  Sayles'  Stat. ;  Berry  v. 
Powell,  47  Tex.  Civ.  App.  699,  105  S.  W.  846; 
Berry  v.  TullUr,  105  S.  W.  348.  Therefore 
Adeline  Tamer,  the  mother,  could  not  have  In- 
herited the  whole  of  the  land  at  the  death  of 
Emeline  Stewart.  As  the  cross-action  was 
only  sustainable  upon  this  evidence,  and  as 
the  Judgment  was  entered  on  the  cross-action, 
the  error,  it  Is  concluded,  was  prejudicial 
and  grtrnnd  for  reversal. 

Judgment  reversed,  and  cause  remanded 
for  another  trlaL 


FIBST  TEXAS  STATE  INS.  CO.  v.  BELL. 

(No.  1665.) 

(Conrt  of  Civil  Appeals  of  Texas'.     Tezarkana. 

Feb.  23,  1916.    Rehearing  Denied 

Bftardi  9,  1916.) 

t  IitsuB&ircB  «s»sis>— Lire  iHstnunoB— !>■- 
RBRBD  Bisk— STATtm. 

Under  Hev.  Civ.  St  art  4742,  subd.  3,  de- 
claring that  no  policy  of  life  ins'nrance'  shall  be 
xraed  providing  for  any  mode  of  settlement  at 
■utnrl^  of  leas  vahie  than  the  amounts  insured 
oa  the  face  of  the  policy,  plus  dividends,  and 
Ma  any  indebtedness  on  the  policy,  etc.,  a  stip- 
oladon  in  a  poBcy,  that  it  insured  shollld  die 


from  heart  disease  within  ctae  year  from  its 
date  the  insurer's  liability  would  be  limited  to 
one-fourth  of  the,  principal  sum  n^med,  was  un- 
enforceable and  presented  no  defense  to  a  claim 
for  the  fall  amount  of  the  poUcy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cient  Dig.  H  1900-1802;    Dec.  Dig.  <»3»515.] 

2.  Afpeai.  and  Ebsok  <3s>1064(2}— HABiaess 

Ebbob— Statuioby  Dkixnbb. 

In  an  action  on  a  poUcy  of  life  insurance, 
a  charge,  aasmning  that  there  was  no  evidence 
that  the  deceased  had  died  from  heart  disease 
mider  eondittcms  making  a  provision  of  the  pol- 
icy for  the  payment  of  only  a  quarter  of  the 
principal  sum  applicable,  was  harmless,  where 
the  testimony  was  not  sufficient  to  support  a 
finding  t^on  the  issue  In  the  insurer's  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  tf  4221,  42^;  Dee.  Dig.  «=> 
10fti(i).] 

Appeal  from  Harrison  Obonty  Cburt;  Geo. 
It.  Hufman,  Judge. 

Action  by  Sam  Bell  against  First  Texas 
State  Insurance  Company.  Judgment  for 
platntlfl,  and  defendant  appeals.    Affirmed. 

Bibb  &  Bibb,  of  Marshall,  for  appellant 
Cary  fiC  Abney  and  M.  M.  O'Banion,  both  of 
Marshall,  for  appellee. 

HODGES.  J.  This  appeal  is  from  a  Judg- 
ment in  favor  of  the  appellee  for  the  sum  of 
$187.60,  the  balance  due  upon  a  policy  of 
life  Insurance.  It  appears  from  the  evidence 
that  the  appellant  had  issued  a  policy  of  in- 
surance upon  the  life  of  Ella  Bell  for  $250, 
is  Which'  the  appellee  was  named  as'  the  ben- 
eficiary. There  vtas  a  Stipulation,  however, 
ctotalntng,  in  substance,  the  following  pro- 
vision: That  If  the  Insnred  should  die  from 
cttncer,  pnlmonary  disease,  or  any  disease  of 
the  heart,  alid  certain  other  diseases,  or  that 
any  such  disease  contributed  to  cause  the 
death  of  thie  Insured  within  one  year  from 
the  date  of  the  policy,  the  Uabllity  of  the 
company  was  to  be  limited  to  one-fourth  of 
the  principal  sum  named.  It  was  alleged  by 
the  apptiUnt  in  its  defense  that  Ella  Bell, 
the  insured,  died  within  one  yekr  from  the 
date  of  the  policy  of  a  disease  of  the  heart, 
and  therefore  the  appellee  was  not  entitled 
to  receive  more  than  $62J50,  one-fourth  of 
the  face  of  the  policy.  The  only  defense 
presented  on  this  appeal  is  a  settlement  with 
the  appellee  under  the  terms  of  the  provision 
above  referred  to.  It  apt>ears  that  he  had 
accepted  $62.60  at  one  time  In  fall  settle- 
ment of  his  claim  agaln8t  the  company.  It 
was  alleged  by  him  in  his  petition  that  this 
settlement  was  brought  about  through  igno- 
rance on  his  jwrt,  and  fraud  on  the  part  of 
the  compaiiy ;  that  tire  proVlslAn  of  the  pol- 
icy wbfch  authorized  it  was  void  because  in 
contravention  of  a  statute  of  ttAg  state.  The 
snffldency  of  the  evidence  to  sustahi  these 
averments  of  fraud  in  procuring  the  settle- 
ment is  nbt  questioned  on  this  appeal. 

[1,2]  The  first  erroi^  assigned  complains 
of  a  portion  of  the  court's  chai-ge,  which  in 
effect  assumed  that  there  Was  no  evidence 
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tending  to  show  tbat  the  deceased  bad  died 
of  a  disease  of  the  heart  under  conditions 
which  made  the  clause  of  the  policy  above 
referred  to  applicable.  The  third  subdivi- 
sion of  article  4T42  of  the  Revised  Civil 
Statutes  condemns  stipulations  of  that  char- 
acter. Tbat  article  was  fully  discussed 
and  applied  by  Associate  Justice  Lana  In 
First  State  Ins.  Co.  v.  SmaHey,  186  S.  W. 
— ,  not  yet  ofBcially  reported.  It  Is  there 
held  tbat  such  provisions  are  not  enforce- 
able and  present  no  defense  to  a  claim 
for  the  full  amount  of  the  policy.  We  deem 
further  discussion  of  that  subject  unneces- 
sary. But  the  state  of  the  evidence  in  this 
case  Is  soch  that,  even  in  the  absence  of 
such  a  statute,  the  charge  was  harmless,  be- 
cause the  testimony  was  not  sufficient  to  sup- 
port a  finding  upon  that  issue  in  appellant's 
favor. 

The  second  assignment  of  error  complains 
of  that  portion  of  the  court's  charge  which 
permitted  a  recovery  of  attorney's  fees  and 
12  per  cent,  damages.  It  is  contended  that 
the  evidence  was  insufficient  to  authorize  the 
submission  of  that  issue  to  the  Jury.  We 
have  examined  the  evidence,  and  agree  with 
the  trial  Judge  that  the  issue  was  raised  by 
the  evidence. 

The  Judgment  is,  accordingly,  affirmed. 


FIRST  TEXAS  STATE  INS.  00.  v.  PIPE. 

(No.  1553.) 

(Court  ti  Civil  Appeals  of  Tracas.    Tevarfcana. 

Jan.  13,  1916.) 

Costs  ^9260(8)— AFPBAir-DBi,AT—DAMAaB& 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1629,  and  Court  of  Appeals  rule  43  (142  S. 
W.  ziv),  plaiatiS  in  error  not  appearing  by  brief, 
and  defendant  in  error  filing  a  brief  and  sng- 
gosting  an  appeal  for  delay,  and  an  examination 
of  the  record  sufficiently  snowing  it  to  be  a  case 
of  delay,  judgment  will  be  affirmed,  with  lO  per 
cent,  damages  on  the  amount  in  dispute. 

[ESd.  Note. — For  other  cases,  see  Costs,  Gent. 
Dig.  {  985;   Dec  Dig.  <»s>260(3).l 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Jndge. 

Action  by  John  Pipe  against  the  First 
Texas  State  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  .Af- 
firmed. 

Reasonover  &  Reasonover,  of  Denlson,  for 
plaintiff  In  error.  J.  W.  Oross,  of  Bonham, 
and  D.  H.  Cabeen,  of  Honey  Grove,  for  de- 
fendant in  error. 

LEV?,  J.  The  suit  la  upon  a  life  insurance 
policy,  and  judgment  was  entered  in  favor 
of  defendant  in  error  for  tbe  amount  of  the 
policy,  Interest,  damages,  and  attorney's  fees. 
Plaintiff  In  error  does  not  appear  by  any 
brief,  and  defendant  in  error  flies  a  brief 
and  suggests  an  appeal  for  delay.  An  exam- 
ination of  the  record  safflciently  shows  that 
It  is  a  case  of  delay.    The  judgment  Is  af- 


firmed, and  with  10  per  cent,  damages  iKi  tbe 
amount  in  dii^ute.  Rule  43  (142  S.  W.  zlv)  ; 
article  1629,  Vernon's  Sayles'  Stat. 


RIBBLB  V.  ROBERTS.    (No.  5516.) 

(Court  of  Civil  Appeals  of  Texaa    Austin. 

Feb.  23,  1916.) 

Appeal  anh  Ebbor  €=»1221— Disposrnow  of 
Caubk— Rbndition  ot  Judgmbnt— Coi»bc- 

TION. 

Under  Rev.  St  1911,  art.  1626,  providing 
that,  when  a  judgment  shall  be  reversed,  the 
CJourt  of  Civil  Appeals  shall  render  such  judg- 
ment as  the  lower  court  should  have  rendered, 
where  the  Court  of  CSvil  Appeals,  in  reversing 
a  judgment  of  the  county  court,  reversing  a 
judgment  of  a  justice  of  the  peace  for  plaintiff, 
renders  judgment  for  plaintiff,  but  not  against 
the  sureties  on  the  l>ona  on  appeal  from  the  jus- 
tice of  the  peace,  such  judgment  will  be  reform- 
ed on  motion,  so  that  plaintiff  may  have  judg- 
ment against  defendant  and  his  snreties  on  the 
appeal  bond  for  his  debt  and  dosts  of  both  jus- 
tice and  county  courts,  as  well  as  against  de- 
fendant for  the  debt  and  all  costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4722;   Dec  Dig.  «=»1221.I 

Appeal  from  Brown  County  Court;  FranR 
H.  Sweet,  Judge. 

Action  by  A.  D.  Ribble  against  J.  B.  Rob- 
erts. From  a  Judgment  of  tbe  cotmty  court, 
reversing  a  judgment  ot  a  Justice  of  tbe 
peace  for  plaintiff,  be  anieala.  Heard  on  mo- 
tion to  refOTm  and  correct  Judgmoit  Mo- 
tion granted. 

Miller  &  Low,  of  Brownwood,  for  tbe  mo- 
tion. Mark  McGee  and  Scott  &  Foster,  all 
of  Brownwood,  opposed. 

RICE,  J.  This  suit  was  brought  by  appel- 
lant against  appellee  In  tbe  Justice  court  to 
recover  judgment  on  two  notes  executed  by 
appellee  to  him.  A  trial  In  said  court  re- 
sulted in  favor  of  appellant,  from  which 
judgment  appellee  prosecuted  his  appeal  to 
the  county  court,  executing  an  appeal  bond, 
with  P.  C.  Krischke  and  R.  R.  Shanks  as 
sureties,  conditioned  as  required  by  law.  On. 
trial  in  tbe  county  court  Judgment  was  ren- 
dered In  favor  of  api)ellee,  from  which  ai>- 
peUant,  In  due  time,  prosecuted  his  appeal 
to  this  court,  where,  on  November  24,  1915, 
said  judgment  of  the  county  court  was  re- 
versed and  rendered  for  appellant  but  Judg- 
ment was  not  rendered  against  said  sureties 
on  the  appeal  bond  from  the  Justice  to  tbe 
cotmty  court  (see  Ribble  v.  Roberts,  ISO  S. 
W.  620),  and  appellant  has  since  said  time 
filed  a  motion  in  this  court,  asking  that  said 
Judgment  be  so  reformed  and  corrected  that 
he  have  and  recover  tbe  amount  of  his  debt 
and  tbe  costs  of  tbe  lower  courts  against 
said  sureties,  as  well  as  against  appellee,  al- 
leging that  tbe  former  are  liable  upon  tbe 
appeal  bond. 

We  have  concluded  that  appellant  is  en- 
titled to  the  relief  prayed  for  in  said  mo- 
tion,   because  article  1626  of  the  Revised 
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Statntes  of  1911  itrorides  that,  wben  tlie 
Jadgment  or  decree  of  the  court  below  shall 
be  reveraed,  this  conrt  shall  proceed  to  ren- 
der anch  Jadgment  or  decree  as  said  lower 
conrt  should  have  rendered,  etc.  As  deter- 
mined by  ns,  the  lower  court  should  have 
rendered  ludgment  in  favor  of  appellant,  In- 
bistead  of  appellee,  and  tf  this  bad  been  done, 
onder  the  law  appellant  would  have  been  en- 
titled to  Judgment  against  appellee  and  the 
sureties  <ni  said  appeal  bond  for  not  only  the 
amount  of  said  Judgment,  but  tor  costs  of 
both  the  county  and  Justice  court  as  weU. 
This  being  true,  it  follows  that  appellant  is 
entitled,  upon  reversal  in  this  court,  to  such 
Judgment  as  the  county  conrt  should  have 
rendered  in  Ills  behalf.  Said  motion  is  there- 
fore granted,  and  the  Judgment  heretofore 
rendered  is  so  reformed  that  appdQant  have 
jadgment  against  appellee  and  his  said  sure- 
ties on  said  appeal  bond  for  the  amount  of 
his  debt  and  costs  of  both  the  Justice  and 
the  county  courts,  as  well  as  against  appel- 
lee for  said  debt  and  all  costa 
Motion  granted. 


BAIN  ▼.  POIiASEK.     (No.  5623.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 
Feb.  23, 1916.) 

1   8ALX8    «=3l70— Tm    OP    DKI.IVXBT  — Bs- 
eaiCX  OF  CONTBAOT. 

Where  plaintiff  agreed  to  sell  cotton  for  de- 
llveiy  on  or  about  a  certain  date,  and  defendant 
accepted  a  portion  delivered  at  a  subsequent 
dat&  the  time  of  delivery  was  not  of  the  essence 
of  the  contract,  and  failure  to  deliver  on  the 
exact  date  stipulated  did  not  defeat  plalntifiTs 
right  to  recover  for  the  defendant's  refusal  to 
accept  the  remainder  of  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Sale*,  Cent 
Dig.  I  424;   Dec.  Dig.  «=>170.] 

2.  New  Tbtai,  «s>90  —  Newlt  Dxscovebxd 
Tisnifoirr — Chabaotbb  of  Testimont. 

New  trial  cannot  be  had  on  the  ground  of 
sewly  discovered  testimony,  where  the  tegti- 
mony  relied  npon  is  immaterial  and  the  same 
facts  had  already  been  testified  to,  but  it  mast 
appear  that  the  evidence  would,  on  another 
trial,  prodnce  a  different  resnlt. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
C!«!nt  Dig.  H  201,  207;   Dec.  Dig.  «=»99.] 

3.  Davaoks  «=3l8(^— Evidescb— Sufficienct. 

Where  the  plaintiff,  who  sold  cotton  to  de- 
fendant, who  refused  to  accept  all  of  it,  testified 
that  be  lost  a  certain  suaa  on  account  of  the 
defendant'*  refusal  to  perform,  and  the  defend- 
ant failed  to  bring  out  on  cross-examination 
the  basis  on  which  such  sum  was  figured,  the 
plaintiff's  testimony  was  a  sufficient  basis  for 
a  jndfnnent  for  the  amount  testified  to,  espedial- 
ly  where  a  simple  computation  would  reveal  the 
anoant  of  loss  to  be  as  testified. 

[Kd.  Note.— For  othe^  cases,  see  Damages, 
Cient  Dig.  U  285,  '512;   Dec.  Dig.  •es»189.]  ' 

Appeal  from  Ebmes  Connty  Court;  T.  B. 
Smiley,  Jiidg& 

Action  by  R.  J.  Polaaek  against  3.  "U  Bain. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


3obn  W.  Thames,  of  Kenedy,  for  appellant 
C.  tt.  Bell,  of  ELarnes  City,  and  Lipscomb  & 
Idpscomb,  of  San  Antonio,  tor  i^pellee. 

FLY,  O.  J.  This  Is  a  suit  by  appellee  to 
recover  the  sum  of  $144.10,  damages  accruing 
from  the  breach  of  a  contract  entered  into 
with  appellant,  in  which  the  latter  agreed 
to  buy  25  bales  of  cotton  from  api>ellee,  but 
refused  to  pay  for  13  of  the  bales.  There 
was  a  trial  by  Jury,  resulting  in  a  verdict  and 
Judgment  for  appellee  for  the  amount  sued 
for. 

The  facts  indicate  that  appellee  agreed  to 
sell  25  bales  of  cotton  of  certain  grades  at 
Kenedy,  Tex:.,  on  or  about  August  20,  1914 ; 
that  appellee  delivered  the  cotton  at  or  about 
the  time  agreed  npoa,  but  appellant  refused 
to  pay  for  13  bales,  entailing  a  loss  on  ap- 
pellee in  the  sum  found  by  the  Jury. 

[1]  The  first  assignment  of  error  Is  over- 
ruled, me  special  charge,  whose  rejection 
is  complained  of  tn  the  assignment,  made  the 
whole  case  turn  on  whether  ai^Uee  failed 
to  deliver  the  cotton  on  August  18th,  and 
whether  apjwllant  bad  notice  of  when  the 
oottoD  WHS  deUrered  at  Kenedy.  Time  waa 
not  of  the  essence  ol  the  contract,  which  is 
clearly  evidenced  by  the  fact  that  appellant 
paid  for  12  bales  of  the  cotton,  and  only  ob- 
jected to  paying  for  the  remainder  because 
not  up  to  the  grade  for  which  he  had  con- 
tracted. The  12  bales  were  paid  for  on  or 
about  August  22d. 

[2]  The  motion  for  new  trial  was  proper- 
ly overruled.  The  newly  discovered  testl- 
mcmy  was  utterly  immaterial,  and  the  same 
facts  substantially  were  sworn  to  by  appel- 
lant. It  did  not  matter  to  whom  the  cotton 
was  shipped,  appellant  got  12  bales  of  it,  and 
could  have  had  the  other  13  bales  if  he  had 
paid  for  it  as  he  agreed.  The  only  complaint 
was  as  to  the  grade  of  the  cotton,  and  the 
newly  discovered  testimony  cast  no  light  on 
that  subject  In  order  to  obtain  a  new  trial 
on  the  ground  of  newly  discovered  testimony, 
It  must  ai^>ear  that  the  evidence  would,  on 
another  trial,  produce  a  different  result  It 
is  utterly  improbable  that  the  testimony 
sought  in  this  case  would  have  any  ettect 
whatever  on  the  result  of  another  trial.  The 
second  assignment  of  error  is  overruled. 

[3]  The  third  assignment  of  error  Is  over- 
ruled. Appellee  swore,  and  his  testimony 
was  not  denied  or  questioned,  that  he  lost 
$144.10  by  the  failure  of  appellant  to  take 
bis  cotton.  If  appellant  desired  to  know  how 
he  arrived  at  that  result  he  could  hav6 
brought  It  out  on  the  croes-exatuinatlon,  and 
he  faUed  to  do  It  That  evidence  formed  a 
sufficient  basis  for  the  judgment  However, 
it  Is  entirely  practicable  to  ascertain  from  ap- 
pellee's evidence  that  appellant  bad  agreed 
to  pay  him  9%  cents  a  pound  for  the  cotton, 
and  that  all  he  got  for  it  was  7%  cents  a 
pound,  or  a  loss  of  2^  cents  a  pound,  and 
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U  tbe  9144.10  be  dMded  by  the  2%  cents,  flie 
resnlt  1b  6,781  poixads  of  cotton,  tbe  weigbt 
alleged  In  tbe  petition.  There  Is  tberetoxe  no 
merit  In  the  contention  that,  the  weight  of  the 
cotton  not  being  proved,  there  waa  no  basis 
for  the  judgment. 
Xhe  Judgment  Is  affirmed. 


TE3XAS  &  P.  BY.  CO.  t.  HOWEIjU 

(So.  1647.) 

(Court  of  Olvil  Appeals  ot  Texas.    Texarkana. 

^an.  15,  1916.     Rehearing  Denied 

Feb.  8,  iai6.) 

1.  Hastkb  ahd  Sebtant  «=>330CS)— Master's 
LiABjxrrT  to  Third  Persons— Kvidencb— 
Nequoenob  of  Servant  —  Pboximatb 
Oacse. 

In  an  actimi  for  damages  to  a  horse  \rhich 
became  frightened  at  the  actions  of  section 
hands  tm  defendant's  railway  and  ran  into  a 
fence,  evidence  held  to  sustain  findings  by  the 
jutT  that  the  acta  of  the  hands  were  negligent, 
and  that  sucdi  apts  were  the  proximate  cause  of 
the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  1272;  Dec.  Dig.  «=» 
880(3).] 

2.  Mastkb  and  Sebvaitt  «=»802(2>— Masteb's 
LiABiUTT  TO  Thibd  Pebsons  —  Aois  or 

SKBVAKTS    BETOfTQ    £>)tPLOYMSNT. 

A  railway  company  is  not  liable  for  lafn- 
ries  to  a  horse  which  was  frightened  by  section 
hands  shouting,  laughing,  and  waving  their 
hands  at  it,  even  though  at  the  time  they  were 
engaged  in  their  duties,  since  such  acts  had  no 
connection  with  their  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1218,  1219;  Dec  Dig. 
<8=>302(2),] 

8.  Masteb  and  Sebvart  •s>8(tt(2)— Masteb's 

LlABILITT    TO    TBIBD    PBBSOMS— PbOZIMATE 

Cause. 

Where  a  horse  which  waa  being  driven 
along  a  lane  adjoining  a  railroad  right  of  way 
with  other  animals  and  which  stopped  when 
about  to  pass  a  section  gang  at  work  on  the  track 
and  became  frightened  when  the  section  hands 
began  shouting,  laughing,  and  waving  their 
hands,  jumped  over  a  fence,  and  sustained  fatal 
injuries,  and  there  was  no  evidence  that  the 
work  of  the  section  hands  waa  being  done  in  a 
negligent 'or  improper  manner,  the  fright  of  the 
horse  must  be  attriouted  to  the  other  acts  of  the 
bands  for  which  the  railway  company  waa  not 
liabK 

[Ed.  Note.— For  other  coses,  see  Master  and 
Servant,  Cent  Dig.  §{  1218,  1219;  Dec.  Dig. 
«=»802(52).] 

Appeal  from  Fannin  County  (}oart;  S.  F. 
Leslie,  Judge. 

Action  by  L.  H.  Howell  against  tbe  Texas 
&  Pacific  Hallway  Company.  Judgment  for 
the  plaintUt,  and  defendant  appeals.  Ke- 
versed,  and  judgment  rendered  for  defend- 
ants. 

Thos.  P.  Steger,  of  Bonbam,  and  Gea 
Thompson,  ot  Dallas,  for  appellant  Cun- 
ningham &  MeMahon,  of  Bonbam,  for  appr- 
ise; 

HODGES,  J.  This  appeal  la  fnun  a  judg- 
voBat  in  favor  of  tbe  appellee  tor  9199,  the 
value  of  a  horse  killed  near  the  appellant's 


right  at  way.  It  ia  dabbed  ttmt  tiie  animal, 
while  traveling  along  a  lane  parallel  with  and 
near  the  appeUant'a  road,  waa  frtgbteasd  by 
a  group  of  secti(m  hands  at  worfc  npcrn  tbe 
track  and  caused  to  nm  against  a  wire  fenoe^ 
sustalnliig  fatal  injnrleai 

[1]  The  only  testlffloay  iatrodaced  on  tlie 
trial  as  to  bow  the  tnjnry  occnrred  was  that 
of  the  plalatur.  He  stated  that  he  was  on 
foot  driving  his  horse  and  three  mules  from 
a  pasture  to  his  residenee :  that  the  lane  be 
was  traveling  was  about  16  yards  from  tbe 
railway  track,  and  at  the  time  tbe  injury  oc- 
curred he  was  about  60  yards  In  tbe  rear  of 
the  animals.    He  said: 

"At  the  time  of  the  injury  to  my  horse  he  was 
a  Uttle  just  south  of  tbe  railway^s  fence,  which 
runs  along  the  south  line  of  its  right  of  way. 
•  •  *  1  had  been  to  the  pasture  after  my 
stock,  and  was  driving  this  horse  and  three 
mules  from  the  pasture  to  my  house,  traveling 
this  lane  and  going  west  •  *  *  There  was 
a  bunch  of  Mexicans  at  work  on  tbe  track  of 
the  railway  at  the  time  of  the  injury,  and  just 
as  the  stock  got  opposite  these  Mexicnns  and 
south  of  them  they  had  the  track  raised  about 
a  foot  and  were  working  on  it  putting  sand  and 
gravel  under  the  track,  using  spades,  shovels, 
and  crowbars  in  doing  the  work,  when  the 
stock  got  up  even  with  the  Mexicans,  they  kind 
of  stopped,  and  the  Mexicans  commenced  to 
pound  the  rails  and  t9  chouse  the  gr^vsl  with 
the  shovels,  and  some  of  them  pulled  off  their 
hats  and  hollered,  and  the  mul«s  rushed  by.  and 
the  horse  jumped  over  the  fence.  The  Mexicans 
choused  the  gravel  with  the  shovels  and  made 
lots  of  noise.  That  is  the  way  tfaey  did  their 
work.  Yes ;  they  saw  the  stock  scared.  Yes  ; 
they  kept  obousing  that  gravel  down.  Tbe  Mex- 
icans hollered  and  nickered  like  a  hon%  and  the 
horse  jumped  over  the  fence.  The  Mexicans 
were  looking  at  the  horse  at  that  thne,  and 
after  the  horse  went  into  the  fence  the  Mexicans 
nickered  like  a  horse.  When  the  horse  and 
mules  stopped  the  Mexicans  kept  on  making  the 
noise  worse.  After  the  horse  went  into  the 
fence  tbe  Mexicans  did  not  say  a  word,  but 
laughed." 

The  testimony  further  shows  that  the 
horse.  In  attempting  to  Jump  over  the  fence, 
sustained  injuries  which  later  proved  fatal. 
At  the  conclusion  of  ttie  evidence  counsel  for 
appellant  requested  a  peremptory  instruction 
for  tbe  defendant  which  was  refused,  and 
tbe  case  was  submitted  oa  special  Issues. 

Tbe  qnestions  prtvonsded  to  the  Jury  were 
as  follows: 

"(1)  Were  the  defendant's  employte  guilty  of 
negligence  in  causing  injury  to  the  plaintiff's 
animal? 

"(2)  If  yon  answer  the  foregoing  question  io 
tbe  affirmative,  then  I  ask  you  If  such  negli- 
gence, if  any,  was  tbe  proximate  cause  of  tbe 
fiijury?" 

Both  of  these  questions  were  answered  In 
tbe  afBnnatlve.  The  third  question  was  for 
the  purpose  of  ascertaining  the  value  of  the 
animal. 

[2]  Under  the  evidence  the  Jury  could  not 
have  given  dlfflerent  answers  to  the  first  two 
questions.  That  the  conduct  of  the  Mexlcana 
on  that  oocaaion  was  the  sole  proximate  cause 
of  this  injury  is  conclusiv^  shown.  But 
that  fact  alone  does  not  furnish  the  true  test 
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of  liability  on  the  part  of  the  railway  com- 
jiany.  The  master  Is  not  to  be  held  resrponal- 
Ne  for  all  the  wrongful  acta  of  the  servant, 
«T?n  though  perfonwed  at  th*  time  the  serv- 
ant Is  engaged  In  the  mastei'S  Sfertlee.  The 
master  Is  liable  only  for  thWse  acta  Which  are 
done  at  his  direction  or  In  furtherance  of  the 
business  for  whldi  the  servant  lb  employed. 
If  while  engaged  In  the  performance  of  his 
duties  the  servant,  of  his  own  voUtlcm,  doies 
some  act  wholly  disconnected  with  the  mas- 
ter's service,  from  which  an  Injury  results, 
he  alone  Is  responsible  for  the  consequences. 
The  Mexicans  who  caused  this  injury  were 
presumably  section  hands  engaged  upon  the 
railway  right  of  way  in  repairing  the  track. 
Their  conduct  In  yeUIng,  laughing,  and  wav- 
ing their  hats  had  no  connection  whatever 
with  the  service  whldi  they  were  engaged  to 
perform.  If  those  acts  were  the  sole  proxi- 
mate cause  of  the  injury  to  this  animal,  the 
Mexicans  alone  are  liable.  The  railroad 
company  can  be  held  responsible  only  upon 
satisfactory  proof  that  the  manner  In  which 
the  Mexicans  were  performing  their  work 
was,  under  the  circumstances,  negligent 

[S]  The  Important  inquiry  then  Is:  What 
conduct  on  the  part  of  the  Mexicans  caused 
the  animal  to  rush  against  the  vrlre  fence 
and  sustain  the  injuries?  Was  It  their  noisy 
laughter,  loud  talking,  and  waving  of  hats, 
or  was  it  their  manner  of  repairing  the 
track?  '  We  might  further  Inquire  which  of 
these  different  acts  was  most  likely  to  cause 
the  animal  to  take  fright?  To  this  we  think 
there  can  reasonably  be  bat  one  answer: 
That  It  was  the  boisterous,  voluntary  miscon- 
duct on  the  part  of  Uie  Mexicans.  But,  eon- 
ceding  that  It  were  otherwise,  liability  on  the 
part  of  the  railroad  company  arises  only  up- 
on a  showing  that  the  section  men  were  guilty 
of  negligence  In  continuing  to  do  their  work, 
or  Ih  the  manner  In  which  they  continued 
their  work,  after  discovering  the  presence  of 
the  animals  and  that  they  were  frightened. 
The  men  were  upon  the  premises  of  the  rail- 
road company  and  were  engaged  In  a  lawful 
and  necessary  employment  There  Is  no  evi- 
dence that  this  was  being  carried  on  In  an 
nnusnal  manner,  or  that  anything  v^as  being 
done  that  was  not  necessary  under  the  cir- 
cumstances. Of  that  this  particular  class  of 
work  was  calculated  to  frighten  adlmals  pass- 
ing Along  the  lane  at  that  distance.  There 
was  no  duty  resting  upon  these  employes  to 
cease  their  work^  anleSB  the  animals  Showed 
fright  to  that  extent  which  would  Indicate 
to  a  prudent  person  that  they  were  liable  to 
injure  themselves.  The  ihere  fact  that  the 
animals  stopped  or  slackened  their  speed 
when  opposite  the  section  men  was  not  alone 
(nffldent  to  put  the  latter  upon  notice  that 
one  or  more  of  them  might  rush  Into  the  wire 
fence  instead  of  going  down  an  unobstructed 
lane  as  two  of  them'  did.  The  conduct  of  the 
horse  clearly  Indicated  that  he  was  suddenly 


made  frantic,  and  tAla  cotUS  be  attfflmted  to 
nothing  but  the  boisterous  cobduct  of  the 
Mexicans  outidde  ot  the  scope  of  their  em- 
ployment 

The  judgment  oC  th^  bounty  coiat  wUl 
therefore  be  reversed,  and  Judgment  here 
rendered  In  fhvor  of  the  appellant 


BOOKDAIiE  MEROANTII^  OO.  v.  BROWK 

SHOB  00.    (No.  6588.) 

(Oourt  of  ClvU  Appeals  of  Texas.    Austhi. 

March  1,  1016.) 

1.  APrsAi,  AND  Bbbob  «sa282— Pb]i:8bnta.tior 
01-  Questions  in  Trtat.  Coubx— Motion  fos 
New  Tbiai^Neckssitt. 

Where  a  case  is  tried  befbre  the  court  with- 
out a  Jury,  a  motion  for  new  trial  is  not  a  pre- 
requisite to  the  perfection  of  an  apyeaL 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  $1  1662-1665;  Dee.  Dig.  «=> 

2.  Account,  Action  on  *5»10— "Open  Ao- 
count"— Requisites. 

An  account  sued  on,  embracing  numerous 
articles  of  merchandise  purchased  on  a  single 
date,  properly  itemued,  which  has  not  become 
an  account  stated,  is  an  "open  account,"  proof 
of  which  by  ex  parte  afBdavit  is  permitted  by 
Rev.  St  1011,  art  3712. 

[£d.  Note.— S\>r  other  cases,  see  Account  Ae- 
tion  ou.  Cent  Dig.  i  31 ;  Dec  Dig.  «salO. 

For  other  definitions,  se^  Words  and  Phrases, 
First  and  Second  Series,  Open  Account] 

8.  CoBFOSATioNB  «=>505— Actions— Pabties. 
A  private  corporation  has  the  right  to  main- 
tain an  action  in  its  own  name. 

[Ed.  Note.— For  other  cases,  see  Cortrorations, 
Cent  Dig.  {$  1953-1957,  1976 ;  Dec.  Dig.  «=> 
505.] 

4.  COBPOBATIONB  «=»514(1)— ACTIONS— PlBAD- 

INO. 

The  petition,  in  an  action  by  a  private  cor- 
poration, need  not  state  the  name  of  any  ofBcer 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fi  2052-2070 ;   Dee.  Dig.  «8=»614(1).] 

Appeal  from  Milam  County  Court;  John 
Watson,  Jndge. 

Action  by  the  Brown  Shoe  Company  against 
the  Rockdale  Mercantile  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

B.  A.  Camp,  of  Rockdale,  and  Wallace  & 
Moore,  of  Cameron,  for  appellant  M.  O. 
Cox,  of  Cameron,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit  to 
recover  a  balance  for  merchandise  sold  by  it 
to  appellant,  as  evidenced  by  verified  item- 
ized account  attached  to  Its  petition,  and  on 
trial  before  the  court  without  a  jury  recov- 
ered Judgmoit  for  the  full  amount  claimed, 
to  wit,  1345.46,  from  Which  Judgment  this 
appeal  is  prosecuted. 

[1]  There  was  no  motion  filed  by  appellant 
for  a  new  trial  In  the  court  below,  for  which 
reason  appellee  insists  that  we  should  not 
consider  any  of  the  aeelgnments  of  error, 
since  they  do  not  conform  to  rules  24  and  25 
(142  S.  W.  xll),  also  dtlng  in  support  of  this 
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contention  Iirlng  t.  T.  &  P.  By.  Co.,  157  S. 
W.  752;  SalUway  T.  Clrand  Lodge,  A.  O.  U. 
W.,  1C4  S.  W.  1041;  City  of  San  Antonio  v. 
Bodeman,  163  S.  W.  1043;  Taylor  v.  Butler, 
168  S.  W.  1004.  The  contrary,  however,  has 
been  held  In  a  recent  opinion  by  Mr.  Chief 
Justice  Phillips  In  Graver  v.  Greer,  179  S. 
W.  862,  holding  that  where  a  case  Is  tried 
before  the  court  without  a  Jury,  a  motion  for 
new  trial  is  not  a  prerequisite  to  the  perfec- 
tion of  an  appeal.  See  that  case  for  a  fall 
and  elaborate  discnsslon  of  the  question. 

[2]  The  principal  contention  involved  In 
this  appeal  is  whether  or  not  the  account 
sued  upon  and  offered  In  evidence  Is  an  open 
account,  and  therefore  the  subject  of  proof 
by  ex  parte  affidavit  under  article  3712,  B.  S. 
1911.  See,  also,  same  article  3  Vernon's 
Sayles'  Bev.  Stats,  p.  2746.  The  account  sued 
on  embraced  numerous  articles  of  merchan- 
dise purchased  frcon  appellee  by  appellant 
under  date  of  May  20,  1914,  and  was  prop- 
erly itemized,  to  which  was  appended  the 
ex  parte  afildavit  of  the  secretary  of  appel- 
lee, conforming  In  every  respect  to  the  provi- 
sions of  said  article  3712.  We  think  this  is 
such  an  open  account  as  is  the  subject  of 
verification  under  said  statute,  and  makes  a 
prima  facie  case,  upon  which  appellee  was 
entitled  to  recover.  See  MeCamant  v.  Bat- 
sell,  59  Tex.  363 ;  Wroten  Grain  Co.  v.  Mine- 
Ola  Box  Co.,  95  S.  W.  744.  As  said  by  Mr. 
Justice  Stayton  in  the  first  case  cited: 

"As  used  in  the  statutes  of  this  state,  in 
act  referred  to,  we  believe  that  the  word  'ac- 
coimt'  is  used  in  its  popular  sense,  ratber  than 
in  a  technical  sense,  and  that  it  applies  to  trans- 
actions between  persons  in  wbicli,  by  a  sale  up- 
on the  one  side  and  purchase  upon  the  other,  the 
title  of  personal  property  passes  from  the  one  to 
the  other,  and  the  relation  of  debtor  and  cred- 
itor is  thereby  created  by  general  course  of 
dealing;  and  that  it  does  not  mean  one  or  more 
Ist^ated  transactioDB  resting  upon  special  con- 
tract." 

The  account  sued  on  in  this  case  is  not  a 
stated  account,  as  evidently  was  that  in  the 
case  ot  Wroten  Grain  Go.  v.  Mlneola  Box 
Co.,  supra.  It  is  true  that  it  was  but  a  sin- 
gle purchase,  but  this  does  not  prevent  it 
from  constituting  an  open  account  The  ac- 
count in  question  shows  a  sale  of  the  goods 
by  ai)pellee  to  appellant,  stating  the  price 
charged  therefor,  and  in  every  particular 
conforms  to  what  is  regarded  by  the  authori- 
ties as  an  open  account;  and  was  there- 
fore, when  properly  verified,  as  In  the  Instant 
case  prima  facie  evidence  upon  which  appel- 
lee is  entitled  to  Judgment,  in  the  absence  of 
proof  impeaching  its  validity  or  showing  Its 
Incorrectness.  In  MeCamant  v.  Batsell,  su- 
pra, the  claim  sued  upon  was  held  not  to 
be  an  open  account  within  the  meaning  of 
article  3712,  and  therefore  could  not  be  es- 
tablished by  the  ex  parte  aflSdavit  of  the 
plaintiff.  The  suit  in  that  case  was  brought 
to  recover  amounts  paid  by  plaintiff  for 
defendant  on  two  security  debts.  It  is  true 
that  the  account  sued  upon  in  the  case  of 


Wroten  Grain  Co.  r.  Mlneola  Box  Ca,  su- 
pra, would  ordinarily  have  come  within  the 
purview  of  this  article  but  for  the  fact  that 
the  plaintiff's  petition  contained  allegatitxis 
showing  that  the  account  sued  upon  was  uo 
longer  an  open  account,  but  in  fact  a  statp 
ed  account  between  the  parties,  and  there- 
fore could  not  be  established  by  the  ex  parte 
affidavit  of  the  plaintiff,  and  the  court  so  held 
in  that  case. 

[3,  4]  The  original  petition  omitted  to  give 
the  name  of  any  officer  of  the  plaintiff  corpo- 
ration, and  also  failed  to  state  the  domicile 
of  such  corporation.  A  special  exception,  ad- 
dressed to  the  petition  on  account  of  such  de- 
fect, was  overruled,  and  this  is  made  the 
basis  of  appellant's  first  assignment  of  error. 
Insisting  by  its  proposition  thereunder  that 
the  petition  is  Insufficient  in  this  respect  A 
private  corpwation  has  the  right  to  maintain 
an  action  in  its  own  name.  See  Southern 
Paa  Ca  v.  Bums,  23  S.  W.  288.  And  it  has 
been  directly  held  that  it  is  not  necessary  to 
state  the  name  of  any  officer  of  the  plaintiff 
corporation.  Yates  v.  Boyston  State  Bank, 
131  8.  W.  255.  But,  admitting  the  exception 
as  to  omitting  plaintiff's  domicile  to  be  well 
taken,  and  it  was  necessary  to  so  state  the 
domirfle  of  the  corporation,  this  was  in  fact 
done  by  the  trial  amendment  duly  filed  with 
pennlssion  of  the  court,  making  the  petition 
in  every  respect  conform  to  the  exception  of 
appellant 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  Its  Judgment  is.  In  all  respects, 
affirmed. 


HILLSIDE  LAND  &  lEKIGATION  OO.    ▼. 

BUIZ.     (No.  561.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pasa 

March  10. 1916.) 

Waters  and  Wateb  Courses  ®=»254— Lkabb 

OF  Water— CoMSTRUCTioN. 

Provision  of  a  lease  contract  that  the  les- 
sor shall  pay  the  irrigation  company  for  four  Ir- 
ritrations  does  not  require  it  to  furnish  tlie  wa- 
ter. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311 ;  Dec.  Dig.  «=» 
254.] 

Appeal  from  Ward  County  Court;  Burch 
Carson,  Judge. 

Action  by  the  Hillside  Land  &  -Irrigation 
Company  against  J.  O.  Buiz.  Judgment  tor 
defendant,  and  plaintiff  appeals.  Bevereed 
and  rendered. 

B.  W.  Baker,  of  Barstow,  for  appellant. 
W.  A.  Hud8<»i,  of  Pecos,  for  appellee. 

HIGGINS,  J.  By  written  cmitract  dated 
January  3,  1913,  appellant  leased  to  Bnis, 
for  the  year  1918,  80  acres  of  land.  Bulz 
agreed  to  pay  a  rental  of  $3  per  acre.  This 
suit  was  filed  to  recover  sucdi  rental.  In  bar 
of  the  actl(«  and  as  the  basis  of  his  cross- 
action,  defendant  set  np  this  provlston  in 
the  contract,  namely: 
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"He  lessor  agrees  to  pay  the  Barstow  Irri- 
prtion  Company  the  annaal  water  rental  due  to 
add  company  during  the  term  of  this  lease  (for 
cotton  and  cane  four  irrigations  only)." 

And  in.  Us  answer  pleaded: 

"This  defeodant  says  that  said  iwovisions 
mean,  and  were  mutually  understood  to  mean, 
that  plaintiff  was  to  furnish  water  for  the  grow- 
ing ik  crops  by  irrigation  to  the  extent  of  four 
iirigationa  during  the  life  of  said  contract,  and 
that,  although  ddendant  often  requested  plain- 
tiff and  said  irri^tion  company  to  fumisb  him 
water  for  irrigation  of  his  crops,  said  plaintiff 
failed  and  refused  to  furnish  said  water  or  cause 
same  to  be  furnished,  and  defendant  was  there- 
by prevented  from  making  any  crops  upon  said 
land,  and  said  land  was  rendered  worthless  to 
this  defendant,  all  of  which  was  well  known  to 
plaintiff,  and  that  for  the  reasons  stated  the 
eoDsideiktion  for  aBiid  'Contract  has  wholly 
failed,  and  that  this  defendant  is  not  Uable  for 
any  sum  of  mon^  thereunder." 

In  bis  croes-actlon  he  averred: 

"Tliat  said  provisioa  meant,  and  was  under- 
rtood  by  the  parties  to  said  contract  to  mean, 
that  plaintlfl  wotild  furnish  or  caose  said  irri- 
Itation  company  to  fnmish  to  this  defendant  for 
irrigations  for  his  cotton  and  cane  to  be  grown 
upon  said  land  during  the  term  of  said  lease. 
His  defendant  says  Uiat,  If  he  is  mistaken  as 
to  the  meaning  of  said  provision,  then  he  says 
that  idaintiff  is  a  subsidiary  corporation  to  said 
Barstow  Irrigation  Company,  and  was  organ- 
ized by  the  ■tockboldn's  of  said  irrigation  com- 
pany for  the  sole  purpose  of  owning  and  holding 
lands  belonging  to  said  Barstow  Irrigation  Com- 
pany, and  that  the  lands  herein  described  are 
part  of  snch  lands,  and  that  plaintiff  and  said 
Bantow  Irrigation  Company  are  one  and  the 
lame  corporation  and  are  owned  and  control- 
led by  the  same  people  and  have  now  and  at 
the  time  of  the  maUng  of  said  lease  contract  had 
one  and  the  same  agent  and  manager,  to  wit, 
one  John  Wilson." 

From  a  Jadgment  in  favor  of  Bnlz,  tliis  ap- 
peal Is  proaecnted. 

It  is  nnneceasary  to  discuss  the  asslgn- 
meata  in  detalL  It  is  sufBclent  to  say  that 
the  contract  between  the  parties  Imposed  no 
obligation  np<m  appellant  to  famish  water 
for  Irrigation.  It  is  plain  and  unamblgnous 
In  this  respect  There  is  no  allegation  or 
proof  of  fraud,  accident;  or  mistake.  The 
Hillside  Land  &  Irrigation  Company  and  the 
Barstow  Irrigation  Company  were  separate 
and  distinct  corporate  entitles.  The  cause 
will  be  reversed,  and  Judgment  here  ren- 
dered that  appellant  recover  of  Ruiz  $240 
with  6  per  cent.  Interest  from  January  1, 
1914,  and  that  Bulz  take  nothing  by  bis 
cross-action. 

Reversed  and  rendered. 


HRST  TEXAS  STATE  INS.  00.  v.  HBKN- 
DON.     (No.  61.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Feb.  10,  191({.) 

Ihsdkancb  ^5>939(1)  —  Notice  ob  Fboof  or 
Loss— Statutobt  Fbovisions. 
Inder  Rev.  St  1911,  art.  5714,  providing 
that  no  stipolation  in  a  contract  requiring  no- 
tice of  any  claim  for  damages  as  a  conditi<Mi 
precedent  to  the  right  to  sue  shall  be  valid  un- 
lesi  reasonable,  and   that  any  such  stipulation 


fixing  the  time  at  less  than  90  days  shall  be 
void,  a  provision  in  a  policy  insuring  against 
sickness,  requiring  that  if  the  sickness  contin- 
ued for  more  than  30  days  insured  or  his  repre- 
sentative should,  as  a  condition  precedent  to  a 
recovery  furnish  the  insurer  every  30  days  a  re- 
port in  writing  from  his  attending  physician  or 
surgeon,  stating  his  condition  and  the  probable 
duration  of  his  disability,  was  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  IMg.  §§  1328,  1330,  1332, 1337;  Dec.  Dig. 
«=s>530(1).] 

Appeal  from  Jasper  Ciounty  Court;  C.  C 
Brown,  Judge. 

Action  by  W.  H.  Herndon  against  the  First 
Texas  State  Insurance  Company.  Judgment 
for  idaintiff  and  defendant  appeals.  Af- 
firmed. 

Smith  &  Lanier,  of  Jasper,  for  appellant. 
0.  C.  Ingram,  of  Jasper,  and  B>  8.  Sanders, 
of  Center,  for  appellee. 

(X>NLBT,  O.  J.  The  appellee  brought  this 
suit  in  the  Justice  court,  precinct  No.  3,  Jas- 
per county,  on  an  insiurance  policy  issued  by 
the  appellant  in  favor  of  appellee  on  the  24th 
day  of  December,  1912.  By  the  terms  of  said 
policy  the  appellant  Insured  appellee,  among 
other  things,  against  sickness,  at  the  rate  of 
$50  per  mouth,  for  a  period  not  exceeding 
six  consecutive  months,  during  which  insur- 
ed was  necessarily  and  continuously  confined 
in  the  house  and  regularly  visited  by  a  le- 
gally qualifled  physician,  and  wholly  disabled 
by  bodily  disease  or  illness  from  performing 
any  and  every  duty  pertaining  to  his  busi- 
ness or  occupation.  The  appellant  makes  no 
Question  about  the  Issuance  of  the  Instirance 
IMlicy  and  the  contract  arising  thereunder, 
but  defended  this  suit  upon  the  theory  that, 
although  the  appellee  was  sick,  as  he  claim- 
ed, and  would  otherwise  be  entitled  to  the 
benefits  of  the  policy,  yet  on  account  of  his 
failure  to  comply  with  the  tenqs  of  the  pol- 
icy under  paragraph  N,  in  which  it  was 
made  a  condition  precedent  to  recovery  there- 
under, If  the  insured  was  disabled  for  more 
than  30  days — he  claiming  to  have  been  dis- 
abled for  00  days— that  he  should  furnish 
the  company,  every  30  days,  with  a  report 
in  writing  from  his  attending  physician,  ful- 
ly stating  his  condition  and  the  probable  du- 
ration of  his  disability,  and  that  therefore, 
by  reason  of  such  failure,  the  company  was 
not  liable  on  said  policy.  The  proof  showed 
that  appellee  became  disabled  and  was  pre- 
vented from  performing  any  duty  pertain- 
ing to  his  occupation  from  the  16th  day  of . 
November,  1914,  at  noon,  until  the  leth  day 
of  February,  1915,  and  that  during  said  time 
he  was  regularly  visited  by  a  physician. 
Paragraph  N  of  said  policy  provides  as  fol- 
lows: 

"If  the  insured  is  disabled  by  reason  of  ill- 
ness for  more  than  thirty  days,  he  or  his  rep- 
resentative shall,  as  a  condition  precedent  to  re- 
covery hereunder,  furnish  the  company  every 
thirty  days  with  a  report  in  writing  from  his 
attending   physician   or   surgeon,   fully   stating 
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the  <K)nditi<Ht  of  the  Insured  and  the  probable 
daradon  of  his  disability." 

Xbe  iiunired  did  not  fnmlsh  to  the  com- 
pany a  report  In  writing  30  daya  after  be- 
coming disabled,  as  required  by  the  policy, 
but  did  furnish  a  report  on  the  forty-nlntb 
day  of  his  Illness.  In  the  trial  of  the  cause 
judgment  was  recovered  In  the  Justice  court 
for  $102.50,  and  also  $20  attorney's  fe&  The 
appellant  duly  perfected  Its  appeal  to  the 
county  court  of  Jasper  county,  and  a  trial 
therein  had  before  that  court  also  resulted 
in  a  judgment  ta  favor  of  appellee  for  a 
like  amount,  and  from  the  latter  judgment, 
an  appeal  has  been  perfected  to  this  court. 

Appellant's  first  asslgnmait  of  error  Is  as 
follows: 

"The  judgiqeat  rendered  herein  is  contrary 
to  the  law  and  the  evidence  of  this  case  in  this : 
That  the  disputed  evidence  shows  that  the  plain- 
tiff herein  failed  to  comply  with  the  terms  of 
his  policy,  in  that  he  failed  to  furnish  said  com- 
pany every  30  days  with  a  report  in  writing 
from  his  attending  physician,  aa  required  by 
pattignph  N  of  eald  policy,  fully  stating  the 
condition  of  this  plaintiff  and  the  probable  dura- 
tion of  his  disability,  said  report  being  a  oondl- 
tion  precedent  to  any  recovery  under  the  terms 
of  said  policy." 

The  appellee  c<Hitends  that  this  provision 
In  the  policy  is  void,  and  In  this  contention 
we  agree.  RevlBed  Statute,  art.  6714,  pro- 
vides: 

"No  stipulation  in  any  contract  requiring  no- 
tice to  be  given  of  any  claim  for  damages  aa  a 
condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid,  unless  such  stipulation  is 
reasonable;  and  any  such  stipulation  fixing  the 
time  within  which  such  notice  shall  be  given  at 
a  less  period  than  ninety  days  shall  be  void." 

The  provision  In  qnestlon  In  the  policy  re- 
quired notice,  as  a  condition  precedent  to 
recovery  on  Uie  policy,  where  the  period  of 
sickness  extended  more  than  30  days,  within 
a  lees  time  than  that  fixed  by  the  statute,  to 
wit,  90  days,  and  such  provision,  under  many 
of  the  decisions  of  this  state,  Is  void.  Mary- 
land Casualty  Ck)mpany  v.  Hndglns,  72  S.  W. 
1047;  Royal  Casualty  Company  v.  Nelson, 
163  S.  W.  674;  Mtna  Life  Ins.  Co.  v.  Grif- 
fin, 58  Tex.  Civ.  App.  198,  123  S.  W,  432. 

The  judgment  of  the  court  will  therefore 
be  affirmed;   and  It  Is  so  ordered. 


OILIiBS  V.  MINERS'  BANK  OP  CABTEB- 
VILIiE,   MO.     (No.  892.) 

(Court  of  Civil  Appeals  of  Texas.     AmarlUo. 
March  8,  1916.) 

'  1.  Appsai.  and  Ebrob  ®=»493— Jddombnt  bt 
Default — Recobd— Sebvicb  of  Citation. 
On  appeal  from  a  judgment  by  default  pros- 
ecuted in  the  suit  in  which  the  same  was  ren- 
dered, the  judgment  will  be  reversed,  unless  the 
record  contains  a  citation  showing  due  service 
thereof,  or  an  appearance  by  defendant,  even 
though  the  judgment  contains  a  recital  that  de- 
fendant was  duly  served  with  dtation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  2282-22S4 ;   Dec.  Dig.  <3=> 


2.  Vendob  and  PtmcHABKB  «s>286(2)— FoB- 
CLOBUBE  OF  Lien — Defective  Jitdoment. 

A  default  judgment  foreclosing  a  vendor'! 
lien  on  several  tracts  ot  land,  omitting  a  call 
for  the  west  side  of  one  of  the  tracts  altogether, 
thus  describing  no  pn^Mrty,  was  defective. 

[Ed.  Note/— For  other  cases,  see  Vendor  and     ' 
Purdiaser,  Cfflit  Dig.  ||  801,  802;    Dec:  Dig. 
<8=>286(2).] 

3.  Judgment  «=»17(8)  —  Dbtauui  —  AiiEErD- 

KENT   OF  PHrriTlON— NOTICI. 

In  a  suit  to  foreclose  a  vendor's  lien  on 
several  tracts  of  land,  the  amended  petition, 
which,  in  its  description  of  a  tract,  varied  to 
such  an  extent  from  the  description  set  out  in 
the  original  petition  that  it  described  dilferent 
land,  set  up  a  new  cause  of  action,  of  which  de- 
fendant should  have  had  notice  to  moke  jodg- 
ment  by  default  valid  and  binding. 

[EM.  Note.— For  other  cases,  see  Jadgment, 
Dea  Dig.  «s»17(8).] 

Error  from  District  Court,  Deaf  Smith 
County;   D,  B.  Hili,  Judge. 

Suit  by  the  ])Iiners'  Bank  of  Carterville, 
Mo.,  against  Albert  O.  Gllles  and  others.  To 
review  a  Judgment  for  plaintiff,  the  named 
defendant  brings  error.  Judgment  reversed, 
and  cause  remanded. 

Bussell  &  Dameron,  of  Hereford,  for  plahi- 
aa  in  error.  GiUlland  &  Estes,  of  Hereford, 
f 01  defendant  In  error. 

HATiTi,  J.  Defendant  in  error  bank  filed 
this  suit  In  the  district  court  of  Deaf  Smith 
county,  April  10,  1914,  against  P.  Ia  Vasse, 
W.  G.  Bryant,  and  Albert  O.  GlUee,  alleg- 
ing that  defendant  Bryant  sold  to  defendant 
Vasse  certain  lands  in  Deaf  Smith  county; 
that  Vasse  executed  as  part  payment  there- 
for a  certain  promissory  note  In  the  sum  of 
$4,500;  t^t  thereafter  Vasse  conveyed  by 
deed  said  lands  to  defendant  Gllles,  the  iat* 
ter  assuming  payment  of  said  note;  that 
Gllles  was  still  the  owner  ot  the  land ;  that 
Bryant  assigned  and  transferred  said  note 
to  plaintiff  bank.  The  prayer  was  for  cita- 
tion, for  judgment  against  each  of  the  de- 
fendants, and  foreclosure  of  the  vendor's 
lien  on  the  several  tracts  of  land.  Ttie  pe- 
tition discloses  the  f&ct  that  plaintiff  and 
all  of  the  defendants  are  nonresidents  vt 
this  state.  Notices  to  serve  nonresident  de- 
fendants were  Issued  and  served  upon  the 
defendants  P.  L.  Vasse  and  W.  G.  Bryant, 
October  27,  1914,  defendant  in  error  bank 
filed  its  first  amended  original  petition,  and 
no  process  was  ever  Issued  or  served  after 
the  filing  of  said  amendment.  Appellant  in- 
sists that  the  amendment  describes  alto- 
gether different  land  from  that  described  in 
the  original  petition.  Seven  days  after  fil- 
ing the  amended  petition,  judgment  by  de- 
fault was  taken  against  all  of  the  defend- 
ants, according  to  the  prayer  in  the  plead- 
ing. The  Judgment  recites  that  "the  defend* 
ants  and  each  of  them,  though  duly  dted, 
having  failed  to  appear  and  answer  in  this 
b^alf,"  etc.  'Hie  record  contains  no  notice 
to  serve  nonresident  defendant,  nor  shows 
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that  any  otber  proceefi  wu  served  upon  plain- 
aiT  In  error  GOles. 

[1]  As  said  by  Dunklin,  Justice,  In  Eknnar 
et  al.  V.  Morris  et  al.,  126  S.  W.  663 : 

"*  •  •  On  appeal  from  a  judgment  by  de- 
fanlt  prosecated  in  the  suit  in  -which  the  same 
was  luidered,  the  jadgment  will  be  reversed  un- 
lets the  record  contains  a  citation  showing  due 
service  thereof  or  an  appearance  by  defendant, 
even  though  the  judgment  contains  a  recital  that 
defendant  was  duly  served  with  citation.  May- 
hew  &  Oo.  V.  HarreJl,  67  Tex.  Civ.  App.  500. 122 
S.  W.  957,  and  authorities  thare  qited ;  Glass- 
cock V.  Barnard  [58  Te*.  Civ.  App.  369],  128 
S.  W.  615." 

See,  also,  Bonner  OU  C!o.  v.  Gblnes,  179 
a.  W.  686,  and  authoritlee  there  <dted. 

This  will  leqalre  a  reversal  of  the  Jndg^ 
ment.  ^ 

(2,  t]  Complaint  la  farther  made  that  the 
Judgment  la  defective,  in  that  the  calls  In 
the  description  of  one  of  the  tracts  of  land 
nms  north  from  the  beginning  comer  1,161 
varas,  the  next  call  being  sonth  1,611  reras, 
and  omits  a  call  for  the  west  altogether,  thus 
describing  no  property.  This  contention  must 
also  be  sustained.  One  of  the  tracts  gener^ 
any  described  as  survey  No.  2,  without  giv- 
ing the  number  of  the  block.  Is  described  tn 
tte  original  petition  as  beginning  at  a  mound 
and  aemldrcnlar  trench  the  northwest  comer 
of  J.  H.  Wills'  pre-emption  survey.  It  Is 
described  In  the  amended  petition  as  begte- 
nlng  at  the  northwest  comer  of  the  Mathew 
Wilson  pre-emption  survey,  and  varies  to 
such  an  extent,  tn  the  particular  desorlptkni 
as  set  out  In  the  original  petition,  that  In 
oar  opinion  It  describes  different  land — ^tfans 
eonstltutbig  a  n«w  and  dUferoit  cause  ot 
action.  D^endants  therefore  should  have 
had  notice  of  the  flllag  of  the  amendment. 
In  order  to  make  the  judgment  by  default 
valid  and  binding. 

for  the  veaeona  stated,  tlie  judgmeot  is 
reversed,  and  the  cause  remanded. 


HABSBAIX  et  aL  V.  SPILLEB.    (No.  6941.) 

(Court  of  CSva  Appeals  of  Texas.    8an  Anttmia 

March  8,  1916.) 

1.  iNjuNonon  «=5»148(1)— Bonds. 

The  issuance  of  a  temporary  injunction  in 
a  snit  to  restrain  the  sale  of  horses  and  cattle 
levied  on  under  an  execution,  without  requiring 
a  bond,  was  null  and  void. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  ff  32S-330.  388;  Dec.  Dig.  «=> 
148(1).] 

2.  CouBTB  4=9480(3)— JuBiSDionoN— Injuko- 
noH— Hrrnaw. 

In  such  suit,  where  it  appeared  tliat  the 
jndgment  oa  wliidi  execution  was  levied  was 
obtained  in  another  county,  the  temporary  writ 
of  injunction,  if  legally  nanted,  should,  under 
B«T.  St  art  4668,  have  been  returnable  to  the 
coooty  court  of  such  other  county. 

DBd.  Note.— For  other  cases,  see  Oonrts,  Cent 
Dig.  i  1273;    Dec.  Dig.  «=»480(3).] 

Appeal  from  Menard  County  Court;  X  D. 
Scruggs,  Judge. 
Bolt  by  Ida  S.  Mardiall  and  others  against 


R.  H.  Splller.  Suit  dismissed,  and  plaintMZs 
appeal.  Proceedings  annulled  and  set  aside, 
and  cause  dismissed. 

Bt  W.  Shelley,  of  Menard,  and  W.  E.  Tay- 
lor, of  San  Angelo,  for  appellants.  Wright 
ft  Harris,  of  San  Angelo,  for  appellee. 

FliT,  C.  J.  Appellants  brought  this  suit, 
alleging  that  appellee  aa  sheriff  of  Menard 
county  had  levied  on  certain  horses  and  cat- 
tle under  an  execution  Issued  under  a  judg- 
ment against  Q.  W.  Marshall,  husband  of 
Ida  S.  Marshall:  that  the  live  stock  was 
the  separate  property  of  said  Ida  S.  Mar- 
shall, and  an  injunction  was  prayed  for  to 
restra^  the  sale  of  the  horses  and  cattle. 
A  temporary  injunction  was  issued,  no  bond 
being  required  of  appeUants.  ■ 

Appellee  excepted  to  the  petition  on  the 
ground  that  the  cattle  bad  been  seized  by  vir- 
tue of  an  order  of  sale  issued  out  of  another 
county,  and  the  court  had  no  authority  to 
enjoin  the  order  of  sale,  and  It  was  answer- 
ed that  a  judgment  was  obtained  in  Tom 
Oreen  county  agalhst  6.  W.  Marshall  fore- 
closing a  mortgage  on  ttte  stock  of  horses 
and  cattle.  The  writ  of  injunction  was  is- 
sued by  the' county  judge  of  Menard  county, 
the  same  being  made  returnable  to  the  coun- 
ty court  of  that  county.  He  afterwards 
heard  the  case  and  dismissed  it  because  no 
bond  had  been  filed. 

[1]  The  whole  proceeding  was  null  and 
void.  The  temporary  writ  of  injunction 
should  not  have  beoi  granted  Vrlthout  a  bond 
being  required.  Dowives  v.  Monroe,  42  Tex. 
307;  Nb^dlaon  v.  Oampball,  16  Tex.  Civ. 
App.  317,  40  S.  W.  167 ;  Plerson  v.  Connellee, 
146  S.  W.  1089. 

[£]  If  the  temporary  wrk  had  been  legally 
granted,  It  should  have  been  made  returnable 
to '  the  county  court  of  Tom  Oreen  county. 
Bev.  Stats,  art  466S;  SeUgocoi  v.  OoUins, 
64  Tex.  816;  6mlt^  v.  Morgan,  28  Tex.  Civ. 
App.  246,  67  S.  W.  919;  Broocks  v.  Lee,  50 
Tex.  OlT.  App.  604,  110  S.  W.  756;  Oodfrey 
V.  liackey,  129  S.  W.  1146 ;  Brown  v.  Flem- 
ing, 178  8.  W.  964;  ThaUman  v.  BucAJiolts 
State  Bank,  181  S.  W.  791,  decided  recently 
by  thl8  court;  and  not  yet  ofBdally  published. 

All  the  proceedings  are  hereby  annulled 
and  aet  aalde,  and  the  cauae  is  dismissed. 


HARRBLL  et  aL  v.  HOLMES.    (No.  53&) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso^ 

Feb.  24, 1916.   On  Rehearing,  March  23, 

1916.) 

IirjTJWCTION  «=»146— ISSUANCT  — TKlfPOBART 
IirJXTNOTION-^ANSWlEB. 

Eev.  Civ.  St  art  7271,  declares  that  every 
inspector  shall  have  power  to  and  may  seize 
and  sequestrate  all  unmarked  or  nnbranded 
calves  or  yearlings  freshly  marked  and  branded 
which  are  about  to  tte  driven  or  shipped  out  of 
the  county  unless  such  animals  are  accompanied 
by  the  mother  or  are  identified  by  the  presenta- 
tum  of  a  bill  of  sale  from  a  person  proven  to  be 
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the  owner,  while  article  7272  declares  that  every 
inspector  shall  have  power  to  and  may  seize  and 
sequestrate  all  unbranded  animals  or  hides  and 
animals  and  hides  upon  which  the  brand  cannot 
be  ascertained  which  are  about  to  be  taken  or 
shipped  out  of  the  county.  PlaintilFs  petition 
averred  that  he  was  the  owner  of  cattle  which 
were  being  sliipped  from  Mexico  through  Texas 
to  another  state ;  that  the  animals  had  been 
temporarily  stopped  to  comply  with  the  laws  of 
the  United  States  governing  their  transporta- 
tion ;  that  defendants,  as  inspectors  of  hides  and 
animals  for  the  county,  were  threatening  to  catne 
sncb  animals  to  be  seized  by  writ  of  sequestra- 
tion ;  and  that  they  intended  to  make  a  false  re- 
port to  the  district  judge  oi  some  violation  of 
the  stock  laws  of  Texas.  The  petition  further 
averred  that  the  cattle  were  duly  branded. 
Held,  that  defendants  having  admitted  they  in- 
tended to  seize  the  cattle,  but  having  denied  that 
they  intended  to  proceed  against  them  in  any 
other  manner  than  a»  provided  by  law,  does  not 
preclude  issuance  of  an  injunction;  it  appear- 
ing from  the  petition,  which  was  not  denied, 
that  the  animals  were  not  subject  to  the  stock 
law. 

[Kd.  Note.— XV>r  other  cases,  see  Injunction, 
Cent.  Dig.  {  319;   Dec.  Dig.  <S=>146.] 

Appeal  from  District  Court,  £1  Paso  Coun- 
ty;  P.  K.  Price,  Judge. 

Action  by  George  M.  Holmes  against  Wil- 
liam Uarrell  and  others.  From  an  order 
granting  a  temporary  injunction,  defendants 
appeal.    Afflzmed. 

Del  W.  Harrington  and  Mulcahy  &  Loftus, 
all  of  Ea  Paso,  for  appellants.  F.  G.  Morris 
and  T.  A  Falvey,  both  of  B31  Paso,  for  ap- 
pellee. 

HARPER,  0.  J.  This  Is  an  appeal  from  an 
Older  granting  a  tenqporary  injunction,  upon 
substantlaUy  the  following  allegations  of 
fact:  Plaintiff,  a  resident  of  Arizona,  com- 
plaining of  William  Harrell,  as  Inspector  of 
bides  and  animals  for  the  county  of  Bl  Paso, 
Tex.,  and  his  deputy,  as  defendants ;  tbat  be 
is  the  owner  of  a  certain  2,000  head  of  cattle 
now  In  said  county  and  branded  by  brands 
described,  and  which  he  had  theretofore  im- 
ported from  the  republic  of  Mexico;  that 
defendants,  as  inspectors  of  hides  and  ani- 
mals, are  threatening  to  cause  them  to  be 
seized  by  the  sherlfT  of  Bl  Paso  county  by 
writ  of  sequestration  under  articles  7271  to 
7273  and  7297  to  7302  of  the  Revised  Civil 
Statutes  of  Texas  1911;  that  such  seizure 
will  probably  be  made  unless  injunction  la 
granted  as  prayed  for,  to  the  injury  of  the 
cattle,  etc  It  was  further  alleged  that  the  de- 
fendants intend  to  make  a  false  report  to  a 
district  Judge  In  El  Paso  county  of  some 
violation  of  the  stock  laws  of  Texas,  which 
report.  If  true,  might  Induce  said  Judge  to 
order  a  sequestration  of  said  cattle,  if  the 
said  stock  laws  are  valid  and  applicable  to 
said  shipment  of  cattle  from  Mexico;  that 
such  report.  If  made,  would  not  be  made  in 
good  faith  In  the  belief  by  said  defendant  tbat 
the  said  report  was  true,  but  In  bad  fnith, 
and  for  the  purpose  of  serving  the  interests 
of  said  defendants  and  others;  tliat  said 
cattle  are  not  passing  through  EH  Paso  county 
otherwise  than  as  a  part  of  the  transporta- 


tion of  an  international  shipment  from  Mexi- 
co across  Texas  to  another  state,  they  being 
only  temporarily  stopped  In  EU  Paso  county 
in  order  to  comply  with  the  laws  of  the  Unit- 
ed States  governing  their  importation,  all 
of  which  defendants  well  knew;  tbat  de- 
fendants do  not  offer  to  Inspect  the  cattle, 
but  seek  to  seize  the  same  vrlthout  Inspection 
or  offer  of  inspection. 

This  petition  was  submitted  to  the  Judge 
November  11,  1915,  whereupon  he  granted  a 
temporary  restraining  order,  and  set  the 
hearing  for  temporaiy  InJuuctioa  for  Novem- 
ber 15,  1915. 

Defendants  answered  by  general  and  spe- 
cial, exceptions,  and,  pleading  specially  to  the 
merits,  answer  as  follows:  Admit  that  it 
was  their  Intention  to  make  application  to 
the  court  for  the  writ  of  sequestration  under 
which  the  greater  part  of  the  cattle  held  by 
plaintiff  in  his  said  herd,  and  possibly  all  of 
them,  might  t>e  seized  and  handled  as  the 
law  provides,  to  the  end  that  the  true  and 
lawful  owners  of  said  cattle  might  have  op- 
portunity to  recover  them  or  the  proceeds 
of  the  sale  thereof  from  the  plaintiff,  who, 
as  defendants  b^eve,  has  oniawfully  acquir- 
ed said  cattle;  that  they,  as  inspector  and 
deputy  of  hides  and  animals,  are  bound  un- 
der their  respective  oaths  of  office  to  perform 
the  duties  prescribed  by  the  statute,  are  sub- 
ject to  penalties  for  not  doing  so,  and  will 
do  so  if  not  restrained  by  order  of  court,  etc. 
Further  deny  that  they  now  have  or  ever 
had  any  Intention  of  making  any  false  report 
to  any  Justice  or  Judge  of  El  Paao  county, 
or  to  in  any  manner  proceed  against  said 
cattle  in  any  othnr  manner  than  as  the  law 
cranlres  them  to  do. 

Article  7271,  Revised  Civil  Statutes  1911: 
'  "Every  Inspector  shall  have  power  to  and  ma; 
seize  and  sequestrate  all  unmarked  or  unbranded 
calves  or  yearlings,  •  •  •  freshly  marked  or 
branded,  and  on  which  the  fresh  marks  or 
brands   are   unhealed,   which  are  about  to  be 

*  *  *  driven  or  shipped  out  of  the  count;, 
unless  such  animals  are  accompanied  by  the 
mothers  thereof,  or  are  identified  by  the  pres- 
entation of  a  bill  of  sale  from  the  person  prov- 
ed to  be  the  owner  thereof,  signed  by  him  or  hi* 
legally   authorized   agent,"   etc. 

Article  7272: 

"Every  inspector  shall  have  power  to  and  may 
seize  and  sequestrate  all  unbranded  animals  or 
hides,  and  animals  and  hides  upon  which  the 

*  *  *  brand  cannot  be  asoertained,  which  are 
about  to  be  taken  or  shipped  out  of  the  county, 
or  which  animals  are  to  be  slaughtered,  unless 
such  animals  or  hides  are  Identified  as  provided 
in  the  preceding  article." 

The  trial  court  granted  the  Injunction  upon 
the  sworn  pleadings,  no  evidence  having  been 
offered,  which  was  clearly  his  duty  to  do. 

These  statutes  provide  for  seizure  <mly 
In  case  grown  animals  are  unbranded,  or  if 
calves  or  yearlings  unmarked  or  unbranded, 
etc.  Tlie  allegations  are  that  the  cattle  were 
branded  with  the  brands  described  in  the  pe- 
tition, lbs  defendants  do  not  deny  that  the 
cattle  were  Ijranded  as  alleged  by  piaintlff, 
nor  do  they  assert  that  the  brands  could  not 
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be  ascertained.  Baying  admitted  tbat  they 
Intended  to  seize  the  cattle  as  cburged  by 
plaintiff.  It  Is  not  sufficient  for  tbem  to  say 
tbat  they  did  not  intend  to  "proceed  against 
the  cattle  in  any  other  manner  tban'as  provid- 
ed by  law"  to  relieve  tbem  from  the  Injunc- 
tive relief  prayed  for;  for  the  allegations 
in  plalntlirs  petition  were  sufficient  to  au- 
thorize the  court  to  grant  the  writ  prayed  for 
unless  the  defendants  deny  the  material  al- 
legations thereof  and  show  by  allegations  of 
fact  under  oath  that  the  cattle  were  subject 
to  seizure  under  the  statutes.  This  they  have 
not  done. 

For  this  reason,  the  order  granting  tbe  in- 
junction must  be  affirmed. 

On  Bebearlng. 

Appellants  urge  the  well-settled  principle 
of  law  tbat  a  public  officer  wlU  not  be  en- 
Joined  from  performing  the  duties  of  his  of- 
lice  under  a  valid  law,  and  dtes  many  au- 
thorities. 

We  are  of  opinion  tbat  tbe  record  presents 
no  reason  for  us  to  pass  upon  the  validity  or 
constitutionality  of  the  statutes  Involved,  nor 
as  to  whether  shipments  of  cattle  from  the 
republic  of  Mexico  through  Texas,  if  stopped 
in  transit,  are  subject  to  inspection  or  seizure 
thereunder  by  the  inspector,  because,  grant- 
ing that  the  statutes  are  valid  and  applicable 
to  such  shipments  In  proper  cases,  the  plain- 
tiff, by  sworn  pleading,  shows  that  the  cattle 
in  question  were  not  subject  to  seizure  under 
any  of  the  proviBions  of  the  statutes,  and 
tbe  inspector  having  admitted  that  he  intend- 
ed to  sequestrate  tbe  cattle,  if  not  enjoined 
by  a  court  of  competent  Jurisdiction,  and  ia 
big  answer  failed  to  aUege  any  facts  which 
would  authorize  the  process,  in  view  of  tbe 
plalntiirs  allegations  that  none  existed.  We 
simply  hold  tbat  there  is  no  authority  for  the 
writ,  and  therefore  no  duty  to  be  performed 
by  the  bide  and  animal  inspector,  and  his 
declaration  that  he  Intended  to  act  without 
showing  authority  to  act  clearly  means  that 
be  was  to  act  outside  of  the  statutory  line 
of  his  duty,  and  upon  the  latter  theory  alone 
U  the  opinion  of  the  court  predicated. 

Tbe  motion  is  therefore  overruled. 


NOBTH  AMERICAN  DRDDOilNG  CX>.  et  aL 
V.  JENNINGS  et  al    (No.  7068.)  • 

(Court  of  Civil  Appeals  of  Texas.     Galveatoa. 

Feb.  24,  1916.    Refaearing  Denied 

March  16,  1916.) 

Fish  4=>7(2) — Oyster  Bkos— Graht  bx  Pub- 

UO    AUTHOMTIES— VaXIDITY. 

Under  Vernon's  Sayles'  Ann.  Oiv.  St  1914, 
art  3982,  providing  that,  whenever  any  creek, 
bijoD,  lake,  or  cove  is  witfaiD  the  bounds  of  an 
onginal  grant,  the  lawful  occupant  thereof 
•hdl  have  the  exclusive  right  to  use  it  for  gath- 
ering, planting,  or  aowi^  oysters,  although  the 
otigiiial  grant  from  the  Bapublic  of  Texas,  con- 
firmed by  the  Ijegislatnre  of  tbe  state  of  Texas, 
did  sot  give  such  exclusive  right,  the  grantee 


of  bayou  land  has  the  excluMve  right  to  take 

oysters  within  the  bmits  of  his  gTant^  the  stat- 
ute being  a  valid  exercise  of  legislative  power 
by  the  Legislature  in  encouraging  producbon  of 
oysters. 

[jBd,  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  J  10;   Dec  Dig.  <&=»7(2).] 

Appeal  from  District  Court,  Galveston 
County  ;   Clay  S.  Briggs,  Judge. 

Suit  for  an  injunction  by  Walter  Jennings 
and  others  against  tbe  Xortb  American 
Dredging  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed and  rendered. 

Stewarts,  of  Galveston,  for  apiieUanta. 
Frank  S.  Anderson,  ot  Galrestoa,  for  am>el- 
lees. 

PLEASANTS,  O.  J.  TbU  snit  was  brought 
by  api)ellant8  against  appellees  to  enjoin 
tbem  from  taking  oysters  from  that  portion 
of  Offatt'B  bayou,  in  Galveston  county,  which 
is  embraced  within  the  boundaries  of  a  grant 
from  tbe  state,  under  which  appellants  bold 
title  to  land  In  said  bayou.  It  is  unneces- 
sary, for  the  purpose  of  this  opinion,  to  set 
out  tbe  pleadings  of  appellants.  Tbe  defens- 
es set  up  in  the  court  bdow  axe  thus  sum- 
marized in  appellees'  brief: 

"(a)  That  said  Offatf  ■  bayou  it,  and  always 
has  been,  an  inlet  or  small  bay,  forming  a  part 
of  the  tidewaters  of  Galveston  Bay  and  the 
Gulf  of  Mexico,  and  tlirouKh  and  into  which 
the  tide  from  said  gulf  and  boy  ebbs  and  flows. 

"(b)  Tbat  said  bayou  is  navigable  water,  and 
that  the  same  is  navigated,  and  always  has 
been,  by  small  sailboats  and  other  craft ;  egress 
and  ingress  being  bad  thereto  from  the  said 
Galveston  Bay. 

"(c)  Tiut  said  bayou  is,  and  always  bos  been, 
a  natural  oyster  bed,  and  that  as  many  as  five 
barrels  of  oysters  may  be  found  within  2.500 
square  feet  of  any  position  of  said  bayou,  and 
that  tbe  same  has  always  been  used  by  the  put>- 
lic  for  the  purpose  of  fishing  and  digging  oysters 
therein  and  therefrom. 

"(d)  Tbat  the  plaintiflFs,  nor  either*  of  them, 
have  ever  been  grunted  exclusive  right  to  fish 
and  remove  oysters  therefrom." 

The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  faror  of  tbe  de- 
fendants, denying  the  injunction  asked  by 
plaintiffs.  The  learned  trial  Judge  filed  a 
written  opinion,  which  contains  tbe  following 
fact  findings  that  are  sustained  by  the  un- 
controrerted  evidence,  and  which  we  adopt 
as  our  conclusions  of  fact: 

"That  Offatf 8  bayou  is  a  navigable  stream, 
where  the  tide  ebbs  and  flows,  and  has  always 
been  such,  and  a  part  of  the  public  waters  of 
the  state  of  Texas  and  the  former  Republic  of 
Texas;  that  the  oysters  in  said  bayou  are, 
and  oonstitate,  and  have  always  been,  natural 
oyster  beds  and  reefs,  and  there  have  been  no 
private  oyster  beds,  or  oysters  planted  by  pliiin- 
tiffs  or  those  under  whom  they  claim,  in  said 
bayou,  or  upon  the  lands  thereunder  involved 
in  this  suit. 

"I  further  find  that  from  that  part  of  said 
bayou,  and  the  land  thereunder  involved  in  this 
suit,  defendants  nnd  others  have  always  openly 
and  constantly,  without  interruption  or  interfer- 
ence oa  the  part  of  any  one  claiming  to  own  or 
occupy  the  lauds  under  the  waters  thereof,  or 
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otherwise,  ezerdaed  the  richt  o<  flBbinK  and  dis- 
gine  oysters. 

"I  find  that  the  plaintiffs  are  the  owner*  of 
the  land  under  Offatt's  bajon  designated  in  their 
petition,  both  under  patent  from  the  Republic 
of  TezM  On  Norember  28,  1840,  to  said  Hall 
and  Jones,  and  by  special  act  of  the  Legisla- 
ture of  Texas,  February  9, 1854,  confirming  said 
grant,  decree  of  partition,  and  mesne  conveyance 
thereunder." 

In  adopting  these  fttct  findings  we  ander- 
stand  the  first  finding  to  mean  only  that 
Offatt's  bayou,  being  a  navigable  stream  in 
which  the  tide  ebbs  and  flows,  is  a  public 
water  of  which  the  state  has  Jurisdiction 
and  control  for  any  and  an  purposes  except 
such  as  It  may  hare  relinquished  to  prlv<ate 
Individuals. 

The  third  finding  of  fact  by  the  trial  court 
shows  that  the  state  has  parted  with  Its  title 
to  the  land  under  said  bayou  Involved  In 
this  suit. 

It  may  be  conceded  that  the  trial  court  la 
correct  in  the  legal  conclusion  that  the  giant 
by  the  sovereignty  of  the  title  to  the  land 
under  navigable  waters  does  not  carry  with  it 
the  grant  to  the  exclusive  right  of  fishing  In 
the  waters  covering  said  grant,  unless  the 
grant  expressly  in<3udes  such  right  The 
original  grant  under  whldi  appellants  bold 
title  does  not  give  such  right,  but  an  act  of 
the  Legislature  of  this  state  passed  in  1905 
contains  the  following  provisions : 

"Whenever  any  creek,  bayou,  lake  or  cove 
shall  be  included  within  the  metes  and  bounds 
of  any  original  grant  or  location  in  this  state, 
the  lawful  occupant  of  such  grant  or  location 
shall  have  the  exclusive  right  to  use  said  creek, 
lake,  bayou  or  cove  for  gathering,  planting  or 
sowing  oysters,  within  the  metes  and  bounds  of 
the  official  grant  or  patent  of  said  land.  Provid- 
ed, that  the  fish  and  oyster  commissioner  may 
require  the  owner  of  oysters  produced  on  such 
land  when  offered  for  sale  to  make  an  affidavit 
that  such  oysters  were  produced  on  his  land." 
Vernon's  ^ayles*  Statutes,  art  3982. 

It  seems  to  us  that  the  language  of  this 
statute  Is  so  plain  and  definite  that  there  is 
no  room  for  construction.  The  authority  of 
the  Legislature  to  grant  the  ezclosive  right 
to  the  owners  of  the  land  covered  by  the 
public  navigable  .waters  of  this  state  to  take 
oysters  therefrom  or  to  plant  oysters  In 
said  waters  cannot  l>e  doubted.  Jones  v. 
Johnson,  6  Tex.  ClT.  App.  262,  25  S.  W.  650. 
There  Is  nothing  in  the  act  of  which  the  arti- 
cle above  quoted  Is  a  part,  inconsistent  with 
said  article.  On  the  contrary.  It  seems  to 
us  that  granting  to  the  owners  of  the  land 
covered  by  navigable  waters  the  exclusive 
right  to  gather  and  plant  oysters  In  such  wa- 
ters subserves  the  manifest  purpose  of  the 
act,  which  was  to  preserve  and  protect  the 
natural  oyster  beds  of  this  state,  encourage 
the  planting  and  growing,  and  thus  increase 
the  supply  of  oysters. 

We  think  the  trial  court  erred  In  denying 
the  injunction  prayed  for  by  plaintiffs,  and, 
the  facts  being  undisputed,  the  Judgment 
should  be  reversed,  and  Judgment  here  ren- 


dercJd,  granting  the  Injunction  In  accordance 
with  the  prayer  of  fflaintlfCS'  petition,  and  it 
has  been  so  ordered. 
Reversed  and  rehdered. 


GAT7SS-IiAMOENBBRG  HAT  CO.  r.  A]> 

LUMS  et  al.    (No.  67.) 

(Court  of  CSvil  Appeals  of  Texas.    Beaumont. 
Jan.  28,  1916.    On  Motion  for  Rehear- 
ing, March  2,  19m) 

1.  JiTDOimnT  «s»787  —  Priobitt  bktwskr 
JtTDOiomTS  ANu  OorrvETANOES— Bbboneotjs 
Descbiption  in  CJonveyanck. 

Though  a  deed  executed  and  delivered  be- 
fore the  recovery  of  a  Judgment  against  the 
grantors  described  the  property  as  lots  2  and 
3  in  block  2,  instead  of  block  1,  it  conveyed  the 
property  and  passed  the  title  to  the  grantees; 
and  the  fact  that  a  new  deed  was  subse<}uently 
executed  to  correct  the  description  did  not 
change  the  legal  atatns  of  the  grantor  and  gran- 
tee, especially  where  the  grantee  took  immediate 
possession  of  the  land  intended  to  be  conveyed 
upon  execution  of  the  first  deed,  and  hence  the 
judgment  lien  did  not  attach  to  the  land. 

fEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $i  1361,  136a-1867;  Dec.  Dig.  «b> 
787.] 

2.  Pabtnebship  «=>68(1)  —  Convetanck  to 
PAETNEKSHrp— Legal  Trn,E  in  Pabtnek. 

A  deed  to  C.  R.  H.  &  Co.,  a  firm  incapable 
of  holding  title,  and  composed  of  O.  R.  H.  and 
another,  placed  the  title  in  C.  R.  H.  in  trust  for 
Uie  firm  or  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SI  101-107,  109-111;  Dec.  Dig.  «8=9 
68(1).] 

Appeal  from  District  Goart,  Hardin  Coun- 
ty;   Ii.  B.  Hlghtower,  Judge. 

Action  by  J.  J.  Allums  and  another 
against  the  Gauss-Lengenberg  Hat  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

B.  L.  Aycock,  of  Konntze,  for  appellant. 
Coe  &  Coe  and  Singleton  ft  Nail,  all  o£ 
Kountze,  for  appellees. 

MIDDLEBROOK,  J.  Briefly  stated,  this 
was  an  injunction  suit  brought  by  J.  J.  Al- 
lums and  C.  R.  Books,  composing  the  firm 
of  C.  R.  Hooks  ft  Co.,  to  enjoin  the  sale  of 
lots  Nos.  2  and  S,  In  block  No.  1,  Williams* 
addition  to  the  town  of  Kountze.  A  tem- 
porary injunction  was  granted,  and  upon 
final  bearing  the  injunction  was  perpetuated. 
Hooks  &  Co.  bought  the  property  described 
on  the  17th  day  of  May,  1907,  from  U  O. 
Roberts  and  wife,  Dora  Roberts,  and  the 
deed  was  duly  recorded.  They  paid  fl,500 
for  the  lot  and  store  building  whidi  stood 
npon  it,  and  Immediately  went  into  iKWses- 
sion  of  the  property,  having  at  the  same  time 
purchased  the  stock  of  goods  then  in  the 
building,  and  Hooks  &  Co.  proceeded  with 
the  business  and  was  the  occupent  of  said 
building  and  property  at  the  time  of  the 
bringing  of  the  suit,  still  doing  business 
there.  In  December,  1908,  appellant,  Gauss- 
Langenberg  Hat  Company,  secured  a  Judg- 
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ment  against  Ij.  Q.  Boberts  &  Son,  a  part- 
neiship  oomposed  of  L.  G.  Boberts  and  Hooks 
Boberts.  In  Jannary,  1009,  this  Judgment 
was  abstracted  and  recorded  In  Hardlu  coun- 
ty, Tex.  About  November  1, 1909,  It  was  dis- 
covered tbat  la  the  conveyance  by  Boberts 
and  bis  wife  to  Hooks  &  Ck>.,  they  bad  mis- 
described  the  lots  to  be  sold,  In  this :  In  that 
deed  the  lots  were  described  as  lots  2  and 
3  In  block  2,  whereas  tbe  property  should 
have  been  described  as  lots  2  and  3  In  block 
Ko.  1.  The  second  deed,  which  was  executed 
on  the  1st  day  of  November,  1909,  stipulates 
upon  Its  face: 

'This  is  intended  as  a  correcting  deed  and  to 
correct  the  description  in  a  deed  made  by  the 
same  grantors  to  the  same  grantees  on  the  17th 
day  of  May,  A.  D.  1907,  which  said  deed  Is 
recorded  in  volume  47,  page  174  et  seq..  Deed 
Hecords  of  Hardin  County,  Texaa;  the  prop- 
erty intended  to  be  conveyed  by  said  former 
deed  was  and  is  the  same  property  described 
in  this  deed,  bnt  erroneously  described  in  said 
former  deed  as  being  in  block  No.  2,  instead  of 
block  No.  1,  where  the  property  is  in  fact  situat- 
ed." 

There  are  several  assignments  presented 
In  appellant's  brief,  but  for  a  disposition  of 
this  case  It  is  necessary  only  to  pass  upon 
one  proposition  presented  to  this  court,  which 
la  presented  by  appellant  under  different  as- 
signments. 

[1]  The  principal  contention  of  appellant 
in  the  caJse  Is  that  Its  Judgment  Hen  attach- 
ed to  the  property  described  In  the  correction 
deed,  and  that,  that  deed  being  executed  aft- 
er the  abstract  and  record  of  Its  Judgment 
In  Janaary  before,  tbe  property  was  there- 
tore  subject  to  said  lien.  We  do  not  under- 
stand such  to  be  the  law.  Under  the  faets 
of  this  case,  tbe  property  wais  conveyed  and 
tbe  title  of  L.  O.  Boberts  therein  passed  to 
Hooks  ft  C!o.  In  May,  1907,  before  the  Judg- 
ment In  behalf  of  aiqpellant  was  obtained 
in  December,  190&  The  fact  that  it  was 
afterwards  fonnd  that  tbe  pRV)erty  describ- 
ed In  the  original  deed  was  erroneously  de- 
scribed, and  a  new  deed  executed,  which 
stated  tbat  It  was  for  the  purpose  of  cor- 
recting the  description,  would  In  no  wise 
diange  the  legal  status  of-  the  vendor  and 
the  vendee  of  the  lots,  and  especially  Is  this 
true  since  the  grantee  went  into  Immediate 
possession  of  the  very  property  he  bought 
and  the  Identical  property  described  in  the 
correction  deed.  tJnder  such  statement  of 
&cts,  no  one  could  be  misled,  lose  any 
rights,  or  suffer  any  Injury  by  reason  of  the 
existing  Judgment  and  abstract  find  the  rec- 
ord of  the  same  prior  to  the  time  of  the  ex- 
ecution of  the  correction  deed. 

[2]  Appellant  daln»,  also,  that  because 
the  deed  was  made  to  C.  B.  Hooks  ft  Co.,  no 
title  passed  out  of  Boberts  to  Hooks  ft  Ca, 
because  Hooks  ft  Co^,  being  a  firm,  was  in- 
capable of  holding  title  to  the  property.  We 
think  the  proper  construction  to  be  placed 
upon  this  Is  that  C.  B.  Hooks,  one  of  the 
members  of  the  partnership  or  firm,  did  hold 


tbe  title  of  the  property  In  trust  for  tbe  firm 
or  partnership.  •  Supporting  both  of  these 
propositions,  see  Lindsay  v.  Jaffray,  55  Tex. 
626.  The  undisputed  evidence  in  this  case 
showing  that  the  title  to  the  property  sought 
to  be  levied  upon  by  appellant,  under  Its 
Judgment  lien,  having,  long  before  the  secur- 
ing of  the  Judgment,  passed  out  of  Roberts 
Into  Hooks  &  Co.,  the  lien  did  not  and  could 
not  attach  to  said  property.  This  being  true, 
it  is  unnecessary  to  consider  or  pass  upon 
any  other  assigned  errors  In  this  case. 
Tbe  case  is  affirmed. 

On  Motion  for  Behearlng. 

Appellant,  Id  its  motion  for  rehearing,  in- 
sists that  this  court  erred  In  nqt  passing  upon 
and  rendering  an  opinion  as  to  appellant, 
Larned-Carter  &  Co.  Lamed-Carter  &  Co.'s 
rights  and  benefits  depended  upon  the  same 
propositions  of  law  as  do  tbe  rights  of  the 
Gauss-Langenberg  Hat  Company.  No  sep- 
arate briefs  are  filed,  and  our  disposition  of  ^ 
tbe  case  in  the  original  opinion  is  a  full 
disposition  of  it  as  to  Larned-Carter  &  Co. 

Tbe  motion  for  rehearing  is  overruled. 


BALLABD  V.   FOUNTAIN  BBOS.* 
(No.  7131.) 

(Court  of  Oivil  Appeals  of  Texas.     Galveston. 

Feb.  2S,  1916.    BehearUig  Denied 

March  23, 1910.) 

1.  Evidence  «=>419(2)— Deehs— VAariito  by 
Pabou 

Where  a  deed  recited  that  the  grantee 
bought  "subject"  to  the  grantor's  indebtedness 
to  the  original  vendor  of  the  land,  evidenced  by 
six  notes,  the  grantor's  parol  evidence,  in  the 
original  vendor's  suit  against  both  parties,  tbat 
the  grantee  agreed  to  pay  the  indebtedoess 
when  buying  the  land,  was  not  inadmissible  as 
tending  to  vary  tbe  terms  of  the  deed. 

[Ed.  Note.— For  other  esses,  see  Evidence, 
Cent  Dig.  S  1912;    Dec  Dig.  <S=»419(2).] 

2.  EviDESOB  «=»419(2)  — Deeds— CoNsiDKBA- 
TioN— Showing  by  Parol  Evidence. 

Oral  testimony  is  admissible  to  explain  or 
add  to  tbe  consideration  recited  in  a  deed. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1912;   Dec.  Dig.  <S=9419(2).] 

Appeal  from  District  Court,  Brazos  Coun- 
ty;  J,  C.  Scott,  Judge. 

Suit  by  Fountain  Brothers  against  G.  S. 
Ballard  and  others.  E^om  a  Judgment  for 
plalptiffs,  the  named  defendant  appeals.  Af- 
firmed. 

Bebout  ft  Penland  and  B.  O.  Stotter,  all  of 
Waco,  for  appellant  J.  G.  Mlnkert,  of  Bry- 
an, for  appellees. 

LANE,  X  On  tbe  27th  day  of  March,  1914, 
Fountain  Bros,  conveyed  to  J.  W.  Wiley  cer- 
tain dty  lots  in  Bryan,  Tex.,  and  In  part  pay- 
ment therefor  Wiley  executed  his  six  prom- 
issory notes,  the  first  for  $250  and  the  other 
five  for  $500  each.  AU  of  said  notes  were  se- 
cured by  retention  of  the  vendor's  lien  on 


4=3For  other  cases  se«  sama  topic  and  KEY-KUUBER  In  all  Kay-Numbered  Digests  and  Indexes 
1S4  S.W.— 19         *AppIlcatlon  tor  writ  ot  error  pending  In  Supreme  CJourt. 


Digitized  by 


Google 


290 


184  SOUTHWESTERN  BEPOBTEB 


fTex. 


said  lots.  Thereafter  J.  W.  Wiley  and  wife 
by  deed  conveyed  said  lots  tb  appellant  G.  S. 
Ballard.  Said  deed  contains  the  following: 
"For  and  in  consideration  of  the  sum  ot  tix 
thousand  dollars,  to  ns  paid,  and  secured  to  be 
paid  by  O.  S.  Ballard,  as  follows:  $8,250.00 
cash  in  hand  paid,  the  receipt  of  which  is  here- 
by acknowledged,  in  exchange  of  property,  said 
Ballard  buying  subject  to  an  indebtedness  of 
^,760.00  evidenced  by  six  notes  made  by  said 
Wiley,  payable  to  Fountain  Bros.,  at  Bryan, 
Texas,  the  first  for  $250.00,  and  the  other  five 
for  $500.00  each,  •  •  •  bearing  8  per  cent 
per  annum  interest,  and  providing  for  10  per 
cent  attorney's  fees,  etc" 

Fountain  Bros.  brouKht  this  suit  In  tbe  dis- 
trict court  of  Brazos  county  against  J.  W. 
Wiley  and  G.  S.  Ballard  to  recover  on  said 
notes;  against  Wiley  as  maker,  and  against 
Ballard  on  an  alleged  promise  to  pay  said 
notes  as  part  consideration  for  said  lots,  and 
for  a  foreclosure  of  their  vendor's  Hen.  Oth- 
er parties  were  made  defendants  who  need 
not  be  mentioned  for  the  purpose  of  this  opln- 
•  Ion.  Plaintiff  alleges  that  as  part  of  the  con- 
sideration of  said  lots  G.  S.  Ballard  under- 
took and  agreed  to  pay  off  said  notes.  De- 
fendant answered  admitting  that  he  purchas- 
ed said  lots  from  J.  W.  Wiley,  and  says  that 
he  bought  same  subject  to  said  notes  and 
lien  of  Fountain  Bros.,  but  specially  denies 
that  he  agreed  to  pay  off  said  notes  as  alleg- 
ed by  plaintiff,  or  otherwise  assumed  their 
payment.  J.  W.  Wiley  was  the  only  witness 
who  testified  as  to  the  consideration  set  out 
in  the  deed  he  gave  Ballard.  He  testifled 
that  at  the  tijne  the  deed  was  executed  and 
delivered  it  was  the  understanding  between 
himself  and  Ballard  that  Ballard  would  pay 
off  tbe  six  notes  mentioned  in  said  deed; 
that  these  notes,  together  with  the  $3,250, 
estimated  value  of  the  property  of  Ballard's 
taken  In  exchange,  made  the  $6,000  expressed 
in  the  deed  as  the  total  consideration  for 
the  lots  sold  by  Wiley  to  Ballard;  that  it 
was  agreed  that  Ballard  was  to  convey  to 
him  (Wiley)  the  land  of  Ballard  valued  at 
$3,250  and  to  take  tbe  Indebtedness  of  $2,760 
due  Fountain  Bros.,  making  $6,000;  that  the 
lots  were  bought  by  Ballard  with  the  under- 
standing that  he  was  to  take  care  of  the  $2,- 
750  evidenced  by  said  notes.  He  further  tes- 
tified that  at  the  time  he  made  the  deed  to 
Ballard  there  was  no  discussion  between  him 
and  Ballard  about  the  recital  In  the  deed  that 
Ballard  was  to  buy  subject  to  the  said  $2,- 
750,  except  that  Ballard  was  to  take  care  of 
such  indebtedness.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and  upon  the 
pleadings  and  evidence  the  trial  court  render- 
ed Judgment  for  Fountain  Bros,  against  J.  W. 
Wiley  and  G.  S.  Ballard,  appeUant,  for  the 
$8,290.40,  principal,  Interest,  and  attorney's 
fees,  and  for  a  foreclosure  of  their  vendor's 
lien  on  the  lots  sold  by  them  to  Wiley.    Tb» 


jndgm^it  directed  that  said  lots  be  sold  and 
the  proceeds  be  applied  to  the  payment  of  said 
Jndgment,  and  that  if  said  proceeds  were  in- 
sufflclent  to  pay  said  Judgment,  and  J.  W. 
Wiley  paid  any  balance  due  thereon,  then 
and  in  that  event  he  (Wiley)  should  have  ex- 
ecution against  Ballard  for  the  collection  of 
such  amount  as  may  be  paid  by  him.  From 
this  judgment,  G.  S.  Ballard  has  appealed. 

[1,2]  Tbe  contention  of  appellant  is  that 
the  deed,  by  which  J.  W.  Wiley  conveyed  to 
him  the  lots  in  question,  recites  tiiat  tie 
bought  "subject"  to  the  Indebtedness  evi- 
denced by  the  six  notes  of  Fountain  Bros., 
and  not  that  he  assumed  to  pay  said  indebted- 
ness, and  that  the  court  erred  In  permitting 
3.  W.  Wiley,  his  vendor,  to  testify  to  alleged 
verbal  agreements  between  him  and  Wiley 
at  the  time  of  the  execution  of  said  deed, 
which  in  effect  varies  the  terms  of  the  writ- 
ten deed  and  whidi  constitutes  the  entire  and 
complete  agreement  between  the  parties  rela- 
tive to  the  consideration  to  be  paid  by  Bal- 
lard for  the  lots. 

We  cannot  agree  with  appellant  in  such 
contention.  The  clause  of  the  deed  relative 
to  the  consideration  to  be  paid  by  Ballard 
recites  that  such  consideration  is  the  sum  of 
$6,000,  $3,250  of  which  was  to  be  and  in  fact 
was  paid  by  a  conveyance  by  Ballard  of  cer- 
tain property  to  Wiley,  and  $2,750  was  to  be 
paid  by  Ballard  to  Fountain  Bros,  in  dis- 
charge of  six  notes  executed  and  delivered 
by  Wiley  to  Fountain  Bros,  in  part  payment 
for  tbe  lots  in  question.  Tbe  expression, 
"buys  subject  to  said  six  notes,"  in  tbe  latter 
part  of  the  clause  reciting  the  consideration, 
does  not  have  the  legal  effect  sought  to  be 
given  It  by  appellant,  Ballard.  We  do  not 
think  tbe  testimony  of  the  witness  Wiley, 
complained  of,  tends  to  vary  the  terms  of 
the  deed,  but  it  is  consistent  therewith.  Bat 
if  we  were  to  give  the  clause  of  tbe  deed 
mentioned  the  meazdng  contended  for  by  ap- 
pellant, still  we  oould  not  give  it  tbe  legal 
effect  contended  for  by  him.  It  has  been  on- 
iformly  lield  by  the  conrts  of  this  state  that 
the  recited  oomsideratlon  in  a  deed  may  be 
explained  or  even  added  to  by  oral  testimony, 
so  as  to  show  tbe  true  conslderatton.  Bri» 
tol  Bank  v.  Stl«er,  86  Iowa,  344,  58  N.  W. 
265;  Jones  on  Mort  i  740;  Taylor  v.  Merrill, 
64  Tex.  494;  HIU  v.  Hoeldtke,  104  Tex.  594, 
142  S.  W.  871,  40  L.  R.  A.  (N.  8.)  672. 

We  coDclnde  that  tbe  ooart  did  not  ett  in 
admitting  the  testim(wy  of  tbe  witness  Wil- 
ey, and  hence  overrule  app^lant's  conten- 
tion. 

The  evidence  was  amply  sufBdent  to  sup- 
port the  Judgment,  and,  finding  no  error  in 
the  trial  of  the  cause,  the  Jndgment  of  tbe 
trial  court  Is  in  all  things  aflSimed. 

Affirmed. 
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INVESTOES'  MORTGAGE  SECURITX  CO., 
Limited,  v.  NEWTON  et  al.    (No.  7412.)* 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

19,   1916.     Rehearing   Denied 

March  25,  1916.) 

1.  HOXSSTKAD    «=»141(1),    142(1)— lilABIUTIES 
BNFOBOKABI.K— E;XPBBS8   IJENS. 

Under  Rev.  St.  1911,  }  3422,  providing  for 
exempt  property  of  an  insolv«it  decedent's  es- 
tate to  pass  aMolutely  to  the  widow  and  chil- 
dren free  from  debts  ol  the  estate,  express  liens 
on  a  homestead  give  way  to  the  rights  of  the 
widow  and  children,  unless  within  exceptions 
named  in  the  secticm. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  M  261-288,  289-273,  277-280;  Dec. 
Dig.  «=»141(1),  142(1).] 

2.  HOVESTKAS   «S>141(1),   142(1)— LlABILITIBS 

SniroBOEABUB— ExPBKas  Liekb. 

That  an  express  lien  was  created  on  land 
before  marriage  of  the  owner  does  not  afEect  the 
rale  that  express  liens  on  the  homestead  of  an 
inaolvent  are  subject  to  the  rights  of  the  widow 
and  diildren  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Ont  Dig.  IS  261-268,  269-278,  277-280;  Dec. 
Dig.  <^=141(1),  142a).] 

Appeal  from  District  Court,  Dallas  Coun- 
t;;  J.  C.  Roberts,  Jadg& 

Suit  by  the  Investors'  Mortgage  Security 
Company,  Limited,  against  Mrs.  L.  L.  New- 
ton and  others.  Judgment  for  defendants, 
and  plaintur  brings  error.    AfiQrmed. 

M.  D.  Oano  and  W.  N.  Coombes,  both  of 
Dallas,  for  plaintiff  In  error.  N.  G.  Tnmey, 
M.  G.  Owen,  B.  E.  Hurt,  and  R.  U  Hurt,  all 
of  Dallas,  for  d^«idants  in  error. 

RAINBT,  C.  J.  This  suit  was  brought  by 
plaintiff  in  error  against  defendants  in  error, 
who  are  the  surviving  widow  and  children, 
re^ectively,  of  E.  E.  Newton,  deceased,  to 
establish  an  indebtedness  and  lien  on  a  tract 
of  land  owned  by  said  E.  E.  Newton  at  bis 
death,  and  which  was  at  the  time  of  his 
death  the  homestead  of  said  Newton  and 
fiuolly,  consisting  of  the  said  widow  and  chil- 
dren. The  answer.  In  effect,  was  that  said 
land  was  the  homestead,  that  the  estate  of 
said  Neiwton  was  insdlvent,  that  said  home- 
stead had  been  set  apart  to  defendants  In 
error  as  such,  and  that  said  lien  was  there- 
by discharged  as  to  said  land.  The  case  was 
tried  by  the  court  without  a  jury,  and  Judg- 
ment rendered  In  favor  of  plaintiff  in  error 
establishing  said  claim  against  the  estate, 
bnt  denied  the  lien  on  said  land.  jFrom  tha 
lodgment  denying  said  land  subject  to  said 
lien,  this  appeal  was  taken. 

The  facts  are  that  plaintiff  in  error  is  a 
corporation  by  virtue  of  the  laws  of  Great 
Britain,  doing  business  in  Texas  by  Its  per- 
mission. The  defendants  in  error  are  the 
widow  and  children  of  E.  E.  Newton,  de- 
ceased, and  Mrs.  Newton  Is  the  administra- 
trix of  his  estate,  which  was  insolvent  at  his 
death.  On  March  7,  1898,  B.  B.  Newton, 
.then  unmarried,  executed  his  note  for  $600, 
payable  to  himself,  and  to  secure  the  pay- 


ment of  same  executed  a  deed  of  trust  to  the 
land  In  controversy,  being  92  acres,  with 
Philip  Lindsley  as  trustee.  Said  note  was 
duly  transferred  to  James  R.  Mitchell.  New- 
ton remained  single  until  November  17,  1899, 
when  he  married  defendant  in  error  Lula  L. 
Newton,  In  June,  1900,  E.  E.  Newton,  with 
his  ftimlly,  moved  upon  said  land  and  lived 
thereon  as  his  home  until  October,  1001,  when 
said  Newton  and  his  wife  moved  to  the  Ter- 
ritory of  Oklahoma,  where  they  acquired  a 
homestead.  While  living  there,  in  April, 
1902,  said  B.  E.  Newton  made  application  to 
plaintiff  in  error  for  a  loan  of  $700  to  take 
up  said  $600  note  which  was  held  by  plaintiff 
in  error,  It  having  been  duly  transferred  by 
said  Mitchell.  Said  loan  was  made,  a  note 
for  $700  executed  by  said  Newton  in  renew- 
al and  extension  of  said  $600  note,  interest 
and  expenses,  and  for  this  purpose  a  new 
trust  deed  to  said  land  was  executed,  with 
Robert  Ralston  named  as  trustee.  Said  New- 
ton, without  being  Joined  by  his  wife,  made 
the  last  transaction.  Some  time  after  the  last 
transaction  B.  E.  Newton  and  family,  having 
sold  the  home  in  Oklahoma,  moved  back  to 
Texas  and  reoccupied  and  lived  on  said  land 
as  their  home  until  he  died  In  February, 
1910,  leaving  surviving  him  the  defendants 
In  error  herein.  Mrs.  Newton  was  duly  ap- 
pointed administratrix  of  his  estate,  which 
was  insolvent.  By  order  of  the  probate  court 
said  land  was  duly  set  apart  as  the  home- 
stead of  defendants  In  error.  Said  order  of 
the  probate  court  has  never  been  set  aside  or 
appealed  from.  The  dalm  of  plaintiff  in  er- 
ror was  presented  to  the  administratrix  for 
allowance,  but  same  was  refused — hence  this 
suit  The  land  was  the  separate  property  of 
B.  E.  Newton,  it  having  been  acquired  by 
him  before  marriage,  and  the  Indebtedness 
was  for  borrowed  money,  none  of  which  was 
expended  for  the  purchase  price  of  said  land. 

[1]  There  is  no  controversy  about  the  facts, 
upon  which  but  one  question  of  law  arises 
for  determination,  and  that  Is:  Did  the  said 
land  as  a  homestead  descend  and  vest  In  de- 
fendants in  error  freed  from  the  lien  given 
by  B.  E.  Newton,  while  single,  the  estate  of 
said  Newton  being  insolvent  at  his  death? 
We  are  of  the  opinion  that  this  should  be  an- 
swered In  the  affirmative.  The  lien  on  the 
land  was  executed  by  Newton,  It  being  his 
separate  property,  he  being  at  that  time  a 
single  man.  He  subsequently  extended  and 
renewed  the  lien  after  he  had  married,  and 
it  was  a  valid  and  subsisting  lien  at  the  time 
of  his  death,  but  his  estate  was  Insolvent, 
which  subordinated  the  lien  on  the  land  sub- 
jected to  the  widow's  and  children's  claim 
to  homestead  exemption. 

Our  state  under  its  Constitution  and 
laws  has  made  wise  provision  for  the  exemp- 
tion of  the  homestead  for  the  protection  of 
the  head  of  a  family,  his  wife  and  children, 
and  especially  so  for  the  wife  and  children^ 
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when  the  husband  dies  and  leaves  an  Insol- 
vent estate.  R.  8.  1911,  art  3422.  This  arti- 
cle provides  for  all  exempt  property  to  pass 
absolutely  to  the  widow  and  children  free 
from  debts  of  the  estate,  except  In  certain 
cases,  this  not  being  within  the  exception. 
Therefore  express  liens  on  exempt  property 
have  to  give  way  to  the  widow's  and  chil- 
dren's right  to  such  property,  unless  the  debt 
comes  within  the  excq)tlon.  This  rule  was 
first  announced  In  Robertson  v.  Paul,  16  Tex. 
472,  which  has  been  adhered  to  ever  since. 
This  case  has  been  crltldzed  by  other  Juris- 
dictions, but  onr  Supreue  Ck>urt  has  not 
thought  proper  to  overturn  It,  and  it  remains 
the  law  to-day.  In  support  of  this  rule  we 
dte  Hoefllng  v.  Hoefllng,  167  S.  W.  210; 
Qrlffle  V.  Maxey,  58  Tex.  214;  BUnn  v.  Mo- 
Donald,  92  Tex.  604,  46  S.  W.  787,  48  S.  W. 
571,  50  S.  W.  931 !  Krueger  v.  Wolf,  12  Tex. 
Civ.  App.  167,  33  S.  W.  663 ;  Reeves  v.  Petty, 
44  Tex.  249 ;  Bonding  Co.  v.  Logan,  166  S. 
W.  1182,  and  numerous  others. 

[2]  While  plaintiff  In  error  virtually  ad- 
mits that  the  foregoing  Is  the  rule  In  this 
state,  yet  it  contends  that  this  case  is  differ- 
ent and  is  not  governed  by  the  ruling  an-- 
nounced,  because  Newton  was  a  single  man 
when  he  created  the  lien  on  the  land,  andi  It 
could  not  be  anticipated  that  he  would  mar- 
ry and  the  wldow^s  right  would  Intervene  to 
defeat  the  valid  lien.  We  see  no  material 
difference  In  principle  whether  a  man  Is  sin- 
gile  or  married  when  a  valid  lien  Is  fixed.  If 
in  the  case  of  the  married  man  the  wife  does 
not  join  in  the  lien.  In  the  latter  case  tha 
Uenholder  knows  of  the  marriage,  and  takes 
cognizance  of  the  then  existing  law ;  and  in 
the  former  his  marriage  should  be  anticipat- 
ed, and  the  same  rule  of  law  obtains.  The 
law  fixes  the  status  of  the  property  at  the 
time  of  the  death  of  the  parties,  and  if  the 
estate  Is  insolvent,  the  lien  on  exempt  prop- 
erty is  subordinated  to  the  rights  of  the  wid- 
ow and  children. 

In  Krueger  v.  Wolf,  supra,  the  facts  are 
that  Mrs.  Stuessey,  a  widow,  and  her  widow- 
ed daughter,  Mrs.  Krueger,  were  living  to- 
gether as  one  family  upon  lots  3  and  4, 
block  80,  in  the  dty  of  Austin,  which  was 
Mrs.  Stuessey's  separate  property  to  the  ex- 
tent of  a  life  estate,  and  her  homestead. 
Mrs.  Stuessey  owned  two  other  lots,  Noa  11 
and  12,  block  29,  In  said  city,  but  no  part  of 
the  homestead.  She  incumbered  these  two 
lots  with  a  valid  lien.  Subsequently  she 
died  insolvent,  leaving  Mrs.  Krueger  as  her 
only  heir  and  only  constituent  of  the  family. 
Mrs.  Krueger  sought  through  the  probate 
court  an  allowance  in  lieu  of  a  homestead. 
Ix>ts  11  and  12,  block  29,  were  set  apart  to 
her  as  a  homestead,  subject  to  the  payment 
of  the  Hen.  On  appeal  the  court  reversed 
the  Judgment  and  rendered  it  In  favor  of 
Mrs.  Krueger,  holding  that  she  was  entitled 
to  said  lots  as  a  homestead  freed  from  the 
lien,  thereby  vesting  absolute  title  in  her. 


This  case  Illustrates  the  principle  that 
should  be  applied  to  the  facts  of  this  cas& 
Mrs.  Stuessey,  at  the  time  she  created  the 
lien  on  the  two  lots,  was  authorized  to  do  so, 
and  the  said  Hen  was  valid.  But  she  died 
Insolvent,  and  the  lien  she  had  theretofore 
fixed  became  subordinate  to  the  homestead 
exemption.  So  In  the  instant  case  Newtoa 
had  the  rls^t  to  establish  a  lien  on  the  land, 
and,  subsequently  dying  Insolvent,  the  lien 
was  subordinated  to  the  homestead  rights  of 
his  widow  and  children.  Being  a  rural  home- 
stead, it  is  not  subjected  to  valuation,  for 
the  law  does  not  fix  any  valuation,  but  only 
requires  that  it  shall  not  exceed  200  acres 
of  land. 

It  did  not  require  any  action  of  the  probate 
court  to  fix  an  allowance  in  lieu  of  the  home- 
stead in  this  Instance,  as  it  became  estab- 
lished by  reascHi  of  the  estate  being  insol- 
vent Hoefilng  V.  Hoefllng,  sapra;  Bondiog 
Co.  V.  Logan,  supra. 

The  principle  herein  seems  a  little  hard 
on  creditors  who  have  trusted  on  the  faith  of 
creating  liens  to  secure  the  payment  of  their 
debts,  but  believing  such  to  be  the  law,'  as 
decided  by  the  dedslons,  the  Judgment  Is  af- 
firmed. 

AfDnned. 


STBOER  liUMBEIR  GO.  v.  UcSWAIN  «t  aL 
(No.  1578.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkwut 

March  3,  1916.    Rehearing  Denied 

March  9,  191b.) 

JUDOlCEIfT   «=S>403— SATISyACTIOS— Eftbct. 

Equity  will  not  interfere  to  set  aside  a 
judgment  where,  after  its  rendition,  there  was 
a  coTapromise  and  settlement,  and,  in  violation 
of  the  compromise,  execution  issued  and  a  judg- 
ment was  satisfied  by  sale  of  the  property  to  a 
third  person ;  the  remedy  thon  being  by  an  ac- 
tion at  law  for  damnges  for  the  wrongfid  taking, 
and  not  to  set  aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  §  764;  Dec.  Dig.  «8=s>403.] 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Action  by  Mrs.  B.  G.  McSwaln  and  others 
against  the  Steger  Lumber  Company,  a  cor- 
poration. From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  r^nanded. 

The  Steger  Lumber  Company,  a  corpora- 
tion, filed  suit  on  June  17,  1914,  against  H. 
M.  CJurtls,  Shelby  Hudson,  and  Mrs.  B.  0. 
McSwaln,  doing  business  as  partners,  for  a 
balance  of  $216.77  due  on  account  After  the 
regular  service  of  citation  on  the  defendants, 
and  at  the  regular  term  of  court  on  July 
7,  1914,  plalQtlff  took  a  Judgment  by  default 
against  the  defendants  for  ?91.70,  with  In- 
terest from  date  and  costs  of  suit  On  De- 
cember 2, 1914,  the  plaintlfl  in  the  suit  caus- 
ed to  be  Issued  a  writ  of  execution  to  enforce 
the  Judgment ;  and  the  sheriff  levied  the  writ 
on  personal  pr<^erty  of  the  defendant  Mrs.- 
E.  6.  McSwaln,  and,  after  selling  such  pe^ 
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noal  ptapextj,  anpUed  Hm  proceeds  of  sale 
to  the  full  satisf&ctloa  of  the  Judgment  and 
costs.  The  plaintlfl  t^  attorney  oa  February 
20, 191!!^  entered  on  the  margin  at  title  jadg- 
m»it  entiy  In  the  minutes  of  tlie  court  that 
the  judgment  wan  satisfied  with  the  proceeds 
oX  sale  under  execution.  On  June  17,  1915, 
ttie  defendants  filed  the  Instant  suit  to  set 
aside  and  cancel  the  Judgment  and  any  ez- 
ecatl(Hi  thereunder,  alleging  as  grounds 
therefor  that  after  the  institution  of  said  suit 
the  defendants  and  the  plalntlfF  agreed  upon 
a  settlement  and  compromise  of  the  suit, 
Bod  that  thereafterwarda  defendants  .paid  to 
said  idalntlff,  and  plaintiff  accepted,  the  sum 
of  $207.30  In  full  settlemtntr  of  the  indebted^ 
ness  sued  on ;  and  that  It  was  further  agreed 
and  understood  by  and  between  the  parties 
to  said  settlement  that  the  said  suit  would 
be  dismissed  at  the  costs  of  the  plaintiff 
therein,  and  that  defendants  therein  would 
not  be  required  to  make  any  defense  in  the 
suit  nor  to  pay  any  other  sum  or  sums  of 
money  on  account  thereof.  That,  relying  upon 
said  agreement  and  settlement,  ,the  defend- 
ants therein  made  no  appearance  tn  the  suit, 
and  paid  no  further  attention  to  the  suit,  and 
did  not  know  until  about  January  8,  1915, 
that  the  plaintlfl  therein  had  taken  Judgment 
against  them  In  said  suit,  in  violation  of  said 
compromise  agreement  and  settlement;  that 
the  plaintiff  in  the  Judgment  had  caused  an 
execution  to  be  levied  on  the  property  of  the 
defendants  therein,  and  had  caused  the  prop- 
erty to  be  sold  under  the  execution.  The 
prayer  was: 

"Wherefore  plaintiffs  pray  that  said  defend- 
ant be  dted  to  answer  this  petition,  and  on 
hearing  hereof  the  jodgment  Iieretofore  rendered 
io  said  canse  of  Btegcr  Lmmbec  Compaoy  t.  H. 
M.  Curtis  et  aL,  No.  2862  on  the  docket  of  this 
»onrt,  be  reopened,  vacated,  iset  aside,  and  an- 
nulled, and  the  execution  and  sale  so  had  under 
said  fraadalent  judgment  be  declared  null  and 
void,  for  cost  or  suit,  and  relief,  general  and 
special,  to  which  they  may  be  entitled  in  law  or 
equity." 

The  Jury  made  the  finding,  on  special  is- 
sues, that  there  had  been  a  compromise  agree- 
ment and  settlement  before  the  taking  of  the 
Judgment.  The  court  entered,  in  accordance 
with  the  prayer  of  the  petition,  a  decree  set- 
ting aside  and  declaring  null  and  void  the 
judgment  execution  and  the  levy  and  sale 
made  thereunder.  Appellant  appeals,  seeking 
revision  of  that  decree. 

Thoe.  P.  Steger,  of  Bonham,  for  appellant. 
A.  P.  Bolding  and  J.  W.  Gross,  both  of  Bon- 
ham, for  api)ellees. 

LBVT,  X  (after  stating  the  facts  as  above). 
The  proceeding  in  the  Instant  case  is  by  in- 
tendment In  the  natnre  of  a  bill  in  equity, 
wherein  appellees  are,  according  to  the  aver- 
ments, merely  seeking  to  be  relieved  against 
a  judgment  taken  at  a  former  term  of  court, 
in  violation  of  a  previous  compromise  agree- 
ment and  settlement  by  payment,  after  suit 
and  befiKe  Judgment,  of  the  debt  sned  on  In 
such  ssM.     And  the  evidence  conclnslvely 


shows  that  snbseqnent  to  the  rendition  of  title 
Judgment  complained  of,  and  neatly  four 
months  before  the  lustltntlon  of  the  presmt 
proceedings,  Uie  Judgment  had  been  fully  en- 
forced and  paid  by  proceeds  of  execution  sale, 
and  formal  entry  of  satisfaction  of  the  judg- 
ment had  been  duly  registered.  And  there 
does  not"  appear  any  evidence  that  the  plain- 
tiff In  tiie  judgment  was  endeavoring  or 
threatening  to  make  further  attempt  at  en- 
forcing snch  satisfied  Judgment.  And  It  ap- 
pears that  the  plaintiff  In  execution  was 
neither  the  purchaser  of  the  property  sold 
under  execution,  nor  in  poesession  of  or 
claiming  the  same.  Since  satisfaction  under 
execution,  and  formal  entry  thereof,  of  the 
Judgment  had  the  legal  effect  to  extinguish 
and  wipe  out  the  Judgment  debt  and  cancel 
the  Judgment,  It  could  no^  be  legally  fur- 
ther executed  or  enforced.  As  remarked  in 
the  similar  case  of  Fluegelntan  v.  Armstrong, 
69  Misc.  Rep.  at  page  508,  110  N.  Y.  8upp.  at 
page  969: 

"It  is  perfectly  clear  that  at  the  time  the  mo- 
tion was  made  to  open  the  defendant's  default 
and  to  vacate  and  set  aside  the  judgment  there 
was  no  judgment  in  existence,  and  therefore 
nothing  for  the  court  to  exercise  its  power  up- 
on.   The  judgment  had  been  estingoisbed." 

Consequently  there  manifestly  appears  ade- 
quate relief  against  Injury  by  reason  of  the 
Judgment,  which  was  legally  vacated  and  ex- 
tinguished by  full  satisfaction,  and  a  want  of 
any  need  or  ground  for  equitable  assistance. 
Equity  could  give  no  further  assistance  and 
grant  no  more  relief  against  further  Injury 
from  the  Judgment  than  already  adequately 
existed  to  appellees.  Equity  action,  under 
common  principle,  is  not  granted  where  there 
is  no  real  Injury  to  be  apprehended.  Watrous 
V.  Rodgers,  16  Tex.  411 ;  Whitman  v.  Willis, 
51  Tex.  421.  And  equity  action  is  given,  in 
the  character  of  cases  such  as  pleaded,  to  af- 
ford relief  either  by  preventing  the  depriva- 
tion of  property  or  by  restoration  of  the 
property  so  wrongfully  and  unjustly  taken. 
For  Instance,  as  a  ground  of  relief  courts  of 
equity  Interpose  and  prevent  the  enforce- 
ment or  further  collection  of  a  judgment 
where  the  demand  upon  which  It  is  based  has 
been  fuUy  satisfied  prior  to  its  entry  (Gates 
V.  Steele,  68  Conn.  316,  20  Aa  474,  18  Am. 
St.  Rep.  268;  Greenwaldt  v.  May,  127  Ind. 
511,  27  N.  E.  168v  22  Am.  St.  Rep.  660;  Hib- 
bard  v.  Eastman,  47  N.  H.  507,  93  Am.  Dec. 
467),  and  make  restoration  of  the  property 
wrongfully  taken,  where  circumstances  per- 
mit (Cook  V.  Sparks,  47  Tex.  28),  and  in- 
terpose. In  drcumstances  where  the  Judgment 
Is  not  In  fact  satisfied  and  should  be  vacated, 
to  prevent  Its  being  further  enforced  (Heath 
T.  Garrett,  50  Tex.  264 ;  HlrsbfWd  v.  Brown, 
30  S.  W.  968 ;  American  Surety  Co.  v.  Bern- 
stein, 101  Tex.  189,  105  S.  W.  990).  But 
where,  as  here  alleged  and  proven,  the  Judg- 
ment has  since  rendition  been  satisfied  by 
process  of  execution,  the  remedy  for  such 
wrongful  taking  of  the  property  is  an  action 
for  damages.     Cleveland  v.  Tofts,  69  Ter. 
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580,  7  S.  W.  72 ;  Bank  of  Mertens  ▼.  Steflens, 
51  Tex.  Civ.  App.  211,  111  S.  W.  782.  See,  also, 
Chambllss  ▼.  Bass,  125  Iowa,  484,  101  N.  W. 
153,  68  I/.  R.  A.  126,  3  Ann.  Caa.  p.  16,  show- 
ing that  tnvoluntary  payment  of  the  wrong- 
ful Judgment  does  not  operate  as  a  waiver  of 
right  to  restitution  or  redress  by  pnH>er  ac- 
tion therefor.  Therefore,  In  view  of  the 
facts  stated,  It  Is  believed  that  it  should  be 
held,  as  Insisted  by  appellant  under  proper 
assignmmt  of  error,  that  there  Is  failure  to 
prove  any  need  or  ground  for  equitable  relief 
against  Injury  by  reason  ot  the  judgment 

The  case  of  Patterson  v.  Keeney,  165  Cat 
465,  132  Pac.  1043,  Ann.  Cas.  1914D,  232,  re- 
lied on  by  appellees,  Is  purely  a  statutory  pro- 
ceeding to  set  aside  a  default  Judgment, 
which  does  not  obtain  so  extendedly  in  this 
state.  It  may  be  remarked,  though,  that 
quite  a  dlfFerent  case  would  have  been  pre- 
sented here  if  the  petition  bad,  besides  at- 
tacking the  Judgment  as  it  did,  gone  further 
and  sought  damages  as  for  conversion  or 
wrongful  taking  of  property  under  execution. 
And  we  do  not  by  the  remark  intend  to 
agree,  as  urged  by  appellees,  that  such  char- 
acter of  suit  must  necessarily  be  brought  in 
the  court  where  the  Judgment  was  originally 
rendered. 

It  is  concluded  that  the  court  erred  in  not 
granting  the  motion  for  new  trial,  as  com- 
plained of  by  appellant,  and  the  judgment  is 
reversed,  and  the  cause  remanded. 


GULP,  O.  &  S.  F.  RY.  CX>.  et  aL  v.  ATLAN- 
TIC  FBUIT  DISTRIBUTORS  et  aL 

(Court  of  cavil  Appeals  of  Texas.  T^zarkana. 
Feb.  28,  1916.  On  Motion  to  Correct  Record 
and  Set  Aside  Dismissal,  March  9,  1916.) 

1.  Appeal  and  Ebbob  «=379(1)  —  "Final 
Judgment"— Skveral  Defendants. 

Under  Vernon's  Saylea'  Ann.  Civ.  St.  1914, 
art  1997,  providing  that  only  one  final  judg- 
ment shall  bo  rendered  in  any  cause,  there  is 
no  "final  judgment"  from  which  an  appeal  may 
be  taken  in  a  cause  against  several  defendants 
until  it  is  finally  disposed  of  as  to  all  of  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  484,  4^-493;  Dec.  Dig. 
«=379(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  E'inal  Judgment] 

2.  Appeal  and  Ebbor  €=>79(1)— Final  Judg- 
ment— Cross-Actions. 

Where  two  defendants  in  an  original  ac- 
tion on  contract  for  the  purchase  of  fruit 
brought  a  crosa-action  against  a  railivay  com^ 
pany  for  damages  to  the  fruit  during  shipment 
and  the  action  and  cross-action  were  tried  to- 
gether and  judgment  was  rendered  only  against 
one  of  the  defendants  and  the  railway  company, 
the  judgment  in  the  cross-action  could  be  treated 
only  as  part  of  the  one  judgment  allowed  in  the 
cause,  and,  there  having  been  no  disposition  of 
the  case  as  to  the  other  defendant,  no  appeal 
would  lie  from  the  judgment  against  the  railway 
company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  484,  486-493;  Dec.  Dig. 
«=>79(1).] 


Appeal  from  Lamar  Ooonty  Ooart;  S.  B. 
M.  Long,  Judge. 

Action  by  the  Atlantic  Fruit  Distributors 
against  J.  D.  Payne  and  another,  in  which 
the  defendants  filed  a  cross-bill  against  the 
Onlf,  Colorado  &  Santa  FS  Railway  Compa- 
ny. Judgment  for  the  plaintlfC  against  the 
named  defendant  only  and  for  that  defend- 
ant against  the  cross-defendant,  and  defend- 
ant and  cross-defendant  appeal.  Appeal  dis- 
missed. 

Terry,  Cavin  &  Mills  and  Jno.  O.  Oregg, 
all  of  Qalveston,  and  Wright  &  Patrick,  B. 
B.  Sturgeon,  and  M.  H.  Baughn,  all  of  Paris, 
for  appellants.  A.  P.  Park,  of  Paris,  for  ap- 
pellee. 

LEVY,  J.  The  Atlantic  Fnilt  Distributors 
sued  J.  D.  Payne  on  contract  to  recover  the 
purchase  price  of  a  car  of  bananas,  and  the 
First  State  Bank  of  Paris  as  guarantor  of 
the  payment  of  the  prlce^  J.  D.  Payne  an- 
swered the  suit  and  filed  a  cross-blU  against 
the  Gulf,  Colorado  ft  Santa  V6  Railway  Com- 
I>any,  seeking  to  recover  of  It  damages  for 
alleged  negligence  respecting  transportation 
of  the  car  of  bananas.  The  charge  of  the 
court  authorized  a  verdict  in  favor  of  the 
plaintiff  against  Mr.  Payne  and  the  bank, 
and  the  Jury  so  found.  And  the  charge  of 
the  court  authorized  a  verdict  in  favor  of  Mr. 
Payne  against  the  railway  company,  and  the 
Jury  80  found.  He  Judgment  of  the  court, 
though,  as  it  appears  In  this  transcript,  does 
not  dispose  of  the  First  State  Bank  of  Paris, 
and  the  Judgment  is  not  in  that  respect  in 
cmiformlty  with  the  pleadings,  diarge  of  the 
court,  and  verdict  J.  D.  Payne  and  the  rail- 
way company  each  appeal. 

[1,2]  The  question  of  Jurisdiction  of  this 
court  is  directly  presented,  upon  the  ground 
that  there  is  not  a  sufficient  final  Judgment 
under  the  statute  to  base  an  appeal  upon. 
The  Judgment  did  not  dispose  of  the  litiga- 
tion as  to  all  parties  in  the  suit  And  it  is 
thought  that  this  should  have  been  done  in  or- 
der to  have  a  final  Judgment  under  the  stat- 
ute. The  statute  permits  only  one  final  Judg- 
ment to  be  rendered  in  any  cause.  Article 
1997,  Vernon's  Sayles'  Statutes.  And  there 
is  no  final  Judgment  in  a  case  against  several 
defendants  until  the  case  is  finally  disposed 
of  as  to  all.  The  plaintiffs  suit  here  was,  It 
is  quite  certain,  upon  a  contract  and  Payne's 
cross-action  was  against  the  railway  com- 
pany on  a  tort  It  is  not  open  to  question 
that  the  controversies  were  quite  distinct  and 
severable ;  yet  the  causes  of  acticm  were  In 
fact  Joined  in  and  tried  as  one  cause.  It 
is  analogous  to  several  suits  consolidated. 
Mills  V.  Paul,  1  Tex.  Civ.  App.  419,  23  S.  W. 
189.  The  Judgment  oa  the  cross-action  there- 
fore could  be  treated  only  as  a  part  of  the 
one  Judgment  allowed  In  a  cause,  and  not 
as  a  separate  and  distinct  Judgment  as  sucli. 
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The  appeal  of  eacb  appellant  must  be  dis- 
missed tor  want  of  jorlsdlctlon  to  entertain 
It 

On  Motion  to  Correct  Record  and  Set 
Aside  DlsmlssaL 

lAt  a  former  day  of  this  court  the  appeal 
was  dismissed  for  want  of  lurladlctloii,  npon 
tbe  ground  that  a  final  Judgment  in  the  cause 
liad  not  been  entered.  The  parties  then  by 
proceedings  in  the  trial  court  caused  to  have 
entered  a  final  Judgment,  by  nunc  pro  tunc 
order,  and  now  present  a  certified  copy  of  the 
Judgment  so  entered  and  ask  that  it  shall  be 
takea  as  an  amendment  of  the  Judgment  ap- 
pearing in  the  record  of  the  appeal  and  that 
we  set  aside  tbe  former  order  of  dismissal. 
It  is  bellered  that  the  motion  must  be  over- 
roled.  In  order  to  ctmfer  the  right  of  appeal 
in  the  first  instance^  "notice  of  appeal"  and 
"the  filing  with  the  clerk  an  appeal  bond,"  as 
well  as  computing  the  time,  must  be,  by 
terms  of  the  statute,  frcxn  the  term  of  court 
"at  which  tlie  final  Judgment  In  the  cause  is 
rendered."  Article  2064,  R.  S.  And  until 
the  jQdgmoit  in  the  cause  is  actually  entered 
In  that  final  form  it  is  not  In  fall  life  and  le- 
gally effective  for  review  by  appeaL  Trottl 
r.  Klnnear,  144  S.  W.  826.  The  actual  entry 
of  a  Jndgm^it  final  In  form,  though,  may  un- 
der proper  proceedings  be  by  a  nunc  pro  tunc 
Older,  whld>  raiders  the  Judgment  legally 
effective.  But  In  snch  instance  the  right  of 
appeal  begins  th^i  from  the  date  of  the  entry 
of  the  none  pro  tunc  order.  Partridge  v. 
Wooten,  187  S.  W.  412;  Slayden  v.  Palmo, 
90  S.  W.  908;  Hope  Co.  v.  Brick  Co.,  160  S. 
W.  600.  And  appellants'  right  of  review  be- 
ginning, as  It  does,  only  at  tbe  date  of  the 
present  Judgment,  as  a  final  one  in  form, 
this  court  would  lack  authority  to  relate  tbe 
amended  Judgment  back  and  entertain  Juris- 
diction to  review  it  as  a  part  of  and  from  the 
date  of  the  premature  appeal  from  the  for- 
mer Judgmoit,  interlocutory  and  not  final  in 
form.  The  present  Judgment  may  be  reviewed 
on  appeal  only  when  presented  as  a  new  and 
original  proceeding  of  appeal  in  the  manner 
and  way  prescribed  by  statute  for  appeals. 
The  former  appeal,  not  allowable  and  not 
conferring  any  Jurisdiction  upon  this  court 
to  oitertaln  It  in  the  first  instance,  would  be 
treated  for  all  purposes  of  appeal  as  a  nullity, 
and  as  not  capable  of  being  made  valid.  In 
case  <rf  dismissal  of  appeal,  the  transcript  is 
not  even  regarded  as  a  record  of  tbe  court. 
See  Rule  62  (1'^  S.  W.  xvl).  Where  the 
Jndgmoit  or  decree  in  a  cause  is  final  in  form 
and  appealable  in  the  first  instance,  an 
amendment  thereof  pending  appeal  is 'allow- 
able and  may  be  made  of  misrecitals  or  mis- 
takes. M<^alry  v.  Castleberry,  6  Tex.  286; 
De  Hymel  v.  Mortgage  Ck>.,  80  Tex.  493, 16  S. 
W.  311.  l^e  subsequent  correction,  though, 
of  a  mere  mlaredtal  or  mistake  in  a  Judg- 
ment that  Is  directly  appealable  In  the  first 


Instance,  and  over  whldt  this  court  would 
acquire  Jurisdiction  by  the  appeal,  presents 
quite  a  dUTerent  question  from  the  one  now 
considered.  In  such  case  a  Jurisdictional 
question  is  not  involved. 
The  motion  is  overruled. 


WEBSTER  V.   INTERNATIONAIi  &  G.  N. 
BY.  CO.     (No.  7154.) 

<Oonrt  of  Civil  Appeals  of  Texas.     Galveston. 
March  10,  191&) 

L  Appeal  akd  Ebbob  <s=»716(2)— Coubt  or 
Civrr.  Afpbals— PowKB  to  Ascbbtain  Ju- 
BI8DICTI0N— Statute. 

By  direct  provision  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1593,  the  Court  of  Civ- 
il Appeals  has  power  to  ascertain  by  affidavit  or 
otherwise  such  matters  of  fact  as  may  be  nec- 
essary to  tbe  pn^ier  exercise  of  its  jurisdiction. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2965;  Dec  Dig.  «=> 
715(2).]  H»     ■»— 

2.  Appeal  and  Ebbob  €=»407(1)— Appeal  bt 
Wbit  of  Ebkor— Cttation. 

A  Court  of  Civil  Appeals  has  no  Jurisdic- 
tion to  entertain  a  writ  of  error,  unless  citation 
in  error  has  been  legally  served  on  the  defendant 
in  error  or  service  accepted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2120,  2128,  2m,  2131, 
2132  ;   Dec  Dig.  «=9407(1).] 

3.  Railboads  €=>34(2)— Rexjexvebs— Sebvice 
OF  Pbooesb— Agent. 

The  agent  of  the  receivers  of  a  railroad  cor- 
poration under  appointment  of  a  court  of  com- 
petent jurisdiction  is  not  the  agent  of  the  cor- 
poration for  service  of  process,  although  before 
the  appointment  of  the  receivers  be  was  the 
agent,  and  at  the  time  of  service  of  citation  up- 
on iiim  he  is  serving  the  receivers  as  agent  m 
the  same  capacity  in  which  be  served  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  04;   Dec  Dig.  <g=»24(2).] 

Error  from  District  Court,  Harris  County; 
Chas.  E.  Ash,  Jndge. 

Suit  by  Ldzzie  Webster  against  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany. To  review  a  Judgment  for  defendant, 
plaintiff  brings  error.  Writ  ordered  stricken 
from  the  docket 

James  Slyfleld,  E.  H.  Vasmer,  C.  I*  Michael, 
and  Guynes  &  Colgln,  all  of  Houston,  for 
plaintiff  in  error.  Geo.  A.  Hill,  Jr.,  of  Hous- 
ton, amicus  curiae. 

McMEANS,  J.  Daniel  Webster  and  his 
wife,  Lizzie  Webster,  brought  this  suit 
against  the  International  &  Great  Northern 
Railway  Company  for  the  recovery  of  the 
title  and  possession  of  a  tract  of  land  in  Har- 
ris county.  Pending  a  trial  Daniel  Webster 
died,  and  Lizzie  Webster  was  authorized  by 
the  court  to  prosecute  the  suit  in  her  own 
name  and  right  A  trial  resulted  in  an  in- 
structed verdict  for  defendant,  upon  which 
a  Judgment  In  its  favor  was  duly  entered. 
Plaintiff  did  not  perfect  an  appeal  from  the 
Judgment,  but  seeks  to  have  several  alleged 
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errors  of  the  trial  court  reviewed  by  writ  <rf 
error  to  this  court 

George  A.  Hill,  Esq.,  a  practicing  attor- 
ney of  the  Harris  county  bar,  as  amicus 
curlK,  has,  by  an  Instrument  filed  In  this 
court,  suggested  the  want  of  Jurisdiction 
of  this  court  to  determine  the  questions  pre- 
sented, for  the  reason  that  the  citation  In 
error  has  not  been  served  upon  the  defend- 
ant 

It  appears  from  the  record  that  the  plain- 
tiff filed  her  petition  for  a  writ  of  error  In 
the  district  court  on  May  8,  1915,  and  that 
citation  In  error  to  defendant  was  issued  on 
May  4,  1915,  and  that  on  Blay  7,  1915,  the 
writ  was  served  on  S.  B.  Mobley  by  the 
shertfC  of  Harris  county.  The  sherifTs  re- 
turn Indorsed  upon  the  writ  is  as  follows: 

"Came  to  hand  on  the  4th  day  of  May,  1915, 
at  6  o'clock  j>.  m.,  and  executed  on  the  7th  day 
of  May,  1916,  at  8:45  o'clock  p.  m.,  by  summon- 
ing the  lntemati(mal  &  Great  Northen>  Rail- 
road Company,  a  corporation,  by  delivering  a 
troe  copy  of  tlus  writ  to  S.  B.  Mobley  in  person, 
the  local  agent  of  the  above  named  company." 

The  amicus  curiae  suggests  that  on  the  7tb 
day  of  May,  1915,  the  day  the  citation  in 
error  was  served,  the  said  8.  B.  Mobley  was 
neither  the  agent  nor  employe  of  the  Inter- 
national &  Great  Korthem  Railway  Com- 
pany, nor  In  its  service,  nor  had  he  been  en- 
gaged in  any  capacity  of  the  said  railway 
company  since  the  10th  day  of  August,  1914,  on 
which  date  Jas.  A.  Baker  and  Cecil  A.  Lyon 
were  appointed  receivers  of  said  railway 
company  by  the  United  States  District  Court 
for  the  Southern  District  of  Texas,  and  that 
on  the  date  the  citation  in  error  was  served 
on  said  Mobley  he  was  employed  as  agent 
of  said  Baker  and  Lyon  as  such  receivers, 
and  has  been  in  their  employment  since  said 
10th  day  of  August,  1914. 

Attached   to   the   written   suggestion,    ais 
an  exhibit,  is  the  aflSdavlt  of  said  Mobley, 
which  we  here  copy : 
"The  State  of  Texas,  County  of  Harris. 

"Before  me,  the  undersigned  authority,  on  this 
12th  day  of  February,  A.  D.  1916,  personally 
appeared  S.  B.  Mobley,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  following 
affidavit,  who  being  by  me  duly  sworn  on  oath 
deposes  and  states  as  follows,  to  wit:  On  the 
7tn  day  of  May,  1916,  citation  in  error  was 
served  on  me  in  cause  No.  60373  on  the  docket 
of  the  Eleventh  district  court  of  Harris  county, 
Texas,  styled  Daniel  Webster  et  al.  v.  I.  &  G. 
N.  Railway  Company.  On  said  date  I  was  nei- 
ther agent  nor  employ^,  nor  in  the  service  of  the 
International  &  Great  Northern  Railway  Com- 
pany, nor  am  I  now  agent  or  employi  or  in  the 
service  of  the  Intematitwal  &  Great  Northern 
Railway  Company,  nor  have  I  been  engaged  in 
any  capacity  in  the  service  of  the  International 
&  Great  Northern  Railway  Company  since  the 
10th  day  of  August,  A.  D.  1914,  on  which  date 


Jas.  A.  Baker  and  Cecil  A.  Lyon  were  appoint- 
ed receivers  of  the  Intematienal  A  Gceat  North- 
ern Railway  Company  by  the  United  States 
District  Court  for  the  Southern  District  of 
Texas.  On  the  date  said  citation  was  served  on 
me  I  was  employed  as  agent  of  Jas.  A.  Baker 
and  Cecil  A.  Lyon,  reoavers  of  the  Internation- 
al &  Great  Northern  Railway  Company,  and 
have  been  since  the  10th  day  of  August,  1914, 
in  their  employ.  8.  B.  Mobley. 

"Subscribed  and  sworn  to  before  me  this  12th 
day  of  February,  A.  D.  1916. 

"[Seal.]  L.  Temme, 

"Notary  Public  In  and  for 

Harris  County,  Texa*," 

Tbere  was  also  attached  a  certifled  copy 
of  the  order  of  the  United  States  District 
Court  for  tbe  Southern  District  of  Texas^ 
showing  the  appointment  of  said  Baker  and 
Lyon  reoelTers  of  said  railway  caoipany  on 
August.  10,  1914. 

[1]  The  power  of  this  court  to  ascertain, 
by  affidavit  or  otherwise,  such  matters  of 
fact  as  may  be  necessary  to  tke  proper  exer- 
cise of  its  Jurisdiction  Is  unquestioned.  Ar- 
ticle 1693,  Vernon's  Sayles*  Civil  Statutes; 
Smith  V.  Buffalo  OU  Co.,  99  Tex.  77,  87  S. 
W.  650;  Dixon  v.  Lynn,  164  S.  W.  656: 
Jones  &  Co.  T.  €>anuneU,  156  S.  W.  817. 

[2]  It  is  wOl  settled  tiMt  this  court  has 
no  Jurisdiction  to  entertain  an  appeal  by 
writ  of  error,  unless  dtation  In  error  has 
been  legally  B»yed  on  the  defendant  in  er- 
ror, or  service  accepted.  Pierce  v.  Cross,  96 
Tex.  187;  Thomas  v.  OiUds.  Id.  148;  Gamey 
V.  Menefee,  53  Tex.  Civ.  App.  480,  118  S.  W. 
1083;  McCloskey  v.  McCoy,  89  8.  W.  430; 
National  Cereal  Co.  v.  Kamest,  84  S.  W.  1101. 

[3]  Whatever  may  be  the  ruling  in  oth- 
er Jurisdictions,  it  ttaa  been  bdd  In  this 
state  that  the  ageOt  of  the  receivers  of  a 
railway  corporation  under  appointment  of 
a  court  of  competent  Jurisdiction  is  not  tbe 
agent  of  the  corporation,  although  before 
tbe  appointment  of  the  receivers  he  had  been 
the  agent  of  the  corporation  and  at  the  time 
of  the  service  of  citation  upon  him  was  serv- 
ing the  recovers  as  agent  in  the  same  capad- 
ty  in  which  he  had  served  the  corporation. 
Railway  v.  Moore,  32  S.  W.  379. 

It  affirmatively  appearing  from  the  affida- 
vit of  S.  B.  Mobley  that  at  the  time  of  the 
service  ot  citation  in  error  upon  him  he  was 
not  the  agent  of  the  railway  company,  and 
as  it  appeiars  from  the  record  that  it  was 
upon  this  service  that  the  writ  of  error  was 
attempted  to  be  prosecuted,  this  court  has 
not  acquired  Jurisdiction.  It  Is  therefore 
ordered  that  the  writ  of  error  be  stricken 
from  the  docket  of  this  court  (Vineyard  v. 
McCombs,  100  Tex.  318,  09  S.  W.  544),  with 
permission  to  tbe  plaintiff  to  withdraw  the 
record  In  ordw  to  perfect  service. 
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EABI4  ▼.  BAKER  ct  bL    (Na  7079.) 

(Court  of  CHtU  Appeals  pf  Texas.    Oalvestsn. 

March  2,  1916.) 

1.  C0CRT8    «=>30— TKXAB— DiSTBIOT    COUBT— 

Jdbisdiction. 

Under  Const,  art.  6,  S  8,  giving  the  dis- 
trict coort  original  juiigdiction  of  all  suits  for 
trial  of  title  to  land  and  for  enforcement  of 
liena  thereon,  the  district  court  does  not,  where 
Roit  is  in  good  faith  brought  to  enforce  a  Uen 
on  land,  lose  jorisdiction  because  it  develops  on 
trial  that  there  is  no  lien  and  the  amount  ilt- 
Tolved  is  less  than  $600,  which  is  the  jurisdic- 
tional limit  of  that  court. 

[Ed.  Note. — ror  other  cases,  see  Courts,  Cent. 
Kg.  U  11&-128 ;  Dec.  Dig.  «»30.] 

2.  Appeal  aicd  Ebbob  «s»1172(S)— Sbvbbsai. 
— £nxci. 

Ia  a  materialman's  suit  to  enforce  bis  lien 
and  recover  for  the  materials,  where  the  dis- 
trict court  improperly  dismissed  the  suit  upon 
it  appearing  that  the  materialman  was  entitled 
to  no  lien,  the  amoimt  inv(dved  being-  leas  than 
(500,  that  portion  of  the  judgment  holding  that 
there  was  no  lien,  not  having  beten  complained 
of  on  appeal,  will  not  be  disturbed,  though  the 
rest  of  the  judgment  will  be  nevqraed,  rule  62a 
for  Courts  of  Civil  Appeals  (149  S.  W.  x),  de- 
claring that  if  an  error  affects  only  a  part  of 
the  matter  in  controversy  and  the  issues  are 
aeverable,  the  judgment  shall  be  reversed  only 
u  to  the  part  affected  by  the  enxw. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4557,  4558;  Dec.  Dig.  «=» 
1172(8).] 

Appeal  from  District  Court,  Harris  Coun- 
tj;  Wm.  Masterson,  Judge. 

Action  by  F.  H.  Ekid.  against  W.  E.  Baker 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed  in  part,  and 
in  part  reversed  and  remanded. 

P.  Harvey,  of  Houston,  tar  appellant 
Townes  &  Vinsos,  of  Houstoa,  for  appelleea 

PLEASANTS,  C.  J.  Ibis  suit  was  brougbt 
by  appellant  against  appellees,  W.  B.  Balcer, 
J.  B.  Murdock,  and  8.  T.  Deason,  to  recover 
tbe  sum  of  ^27.84,  alleged  to  be  due  him  by 
appellees,  and  to  foreclose  an  alleged  materi- 
alman's lien  to  secure  said  sum  on  lot  2  lb 
Uock  4,  Hyde  Park  addition  to  the  city  of 
HoDston. 

PUlntUTs  petition  alleges  In  substanoe  that 
plaintiff  at  tbe  q)ecial  Instance  and  request 
of  dellendants  bad  ramished  lumber  and 
building  material  of  the  value  of  9802.44, 
-ffhid)  was  used  by  tlie  defendants  Deason 
and  Murdock  tn  th6  <!(»nstructlon  of  a  lesl- 
dence  upon  tbe  lot  before  aientloned  which 
was  owned  by  tbe  defendant  Baker,  and  that 
there  remained  due  and  unpaid  on  the  agreed 
pnrdiaae  price  of  said  lumber  and  material 
the  sum  of  f827J84. 

Plaintiff  also  alleged  that  at  the  ttaae  tbe 
material  was  famished  by  the  plaintiff  to 
Deascm  and  Mupdoek — 
"the  said  Bakep  agreed  witii  and  tafonned  plain- 
US  tfaat  if  he  twwd  furnish  said  lumber  and  ma- 
terial to  said  Deason  and  Murdock  to  be  used 
inthe  construction  of  said  house  that  ne  (the 
•aid  Baker)  would  pay  plaintiff  therefor,  and 
phdntH  alleges  that  be  fumiriiad  said  homber 


and  material  to  said  Deason  and  Murdock  on 
the  faith  of  the  statement  hnA  promise  of  said 
Baker  that  he  would  pay  for  said  lumber  and 
material."  ■  •  • 

It  is  further  alleged  that  plaintiff  had, 
within  tbe  time  prescribed  by  the  statute, 
presented  an  itemized  account  of  bis  claim 
and  had  filed  a  verified  copy  of  said  account 
prepared  in  accordance  with  tbe  provisions 
of  tbe  statute  providing  for  tbe  fixing  of  ma- 
terialmen's liens.  The  prayer  of  tbe  peti- 
tion was  for  the  recovery  of  the  amoimt  sued 
for  against  all  of  tbe  defendants  and  for  tbe 
foreclosure  of  plaintiffs  Hen  upon  the  prop- 
erty before  described. 

The  defendant  Baker,  joined  by  bis  wife, 
filed  an  answer  in  which  he  alleged  that  he 
was  a  married  man  and  tbe  head  of  a  family 
at  tbe  time  the  contract  was  made  with  Dea- 
son and  Murdock  for  the  coustruction  of  tbe 
bouse ;  that  the  property  against  which  tbe 
foreclosure  of  a  Uen  was  sought  was  bought 
with  the  proceeds  of  the  sale  of  his  former 
homeetead  In  the  city  of  Houston ;  that  the 
contract  for  tbe  construction  of  the  house 
was  neither  signed  nor  privily  acknowledged 
by  bis  wife;  and  that  tbe  plaintiff  therefore 
had  no  lien  upon  said  property.  He  also  spe- 
cifically denied  that  be  had  ever  promised  or 
agreed  to  pay  the  plaintiff  the  balance  or  any 
other  sum. 

Plaintiff  by  supplemental  petition  denied 
the  homestead  character  o(  the  property. 

The  judgment  recites  that  tbe  matters  in 
controversy — 

"of  fact  as  well  as  of  law  were  submitted  to 
the  court,"  and  that  upon  due  consideration  "on 
this  the  4th  day  of  September,  A.  D.  1914,  in 
open  court  (the  court)  announced  his  opinion  to 
the  effect  that  whereas  the  plaintiff's  cause  of 
action  is  for  the  recovery  of  the  sum  of  ?327.84 
against  the  defendants  jointly  and  severally, 
and  for  the  foreclosure  of  an  alleged  material- 
man's lien  against  the  defendant  W.  E.  Baker 
an  lot  No.  2  in  block  4  of  the  Ilyde  Park  ex- 
tension to  the  dty  of  Houston,  Harris  county, 
Tex.,  belonging  to  the  defendant  W.  E.  Baker, 
which  lien  the  court  is  of  the  opinion  and  here 
finds  does  not  exist,  and  is  not  a  valid  and  sub- 
sisting lien,  and  without  which  the  court  has 
no  jurisdiction  to  further  hear  and  determine 
this  cause:  It  is  therefore,  ordered,  adjudged, 
and  decreed  by  the  court  that  this  cause  of  ac- 
tion by  the  plaintiff  F.  H.  Earl  against  the  de- 
fendants, W.  E.  Baker,  S.  T.  Deason,  and  J.  B. 
Murdock,  be  and  the  same  is  hereby  dismissed 
for  want  of  jurisdiction  of  this  court  to  hear 
and  determine  the  same." 

Tbe  only  assignment  of  &cror  contained  In 
appellant's  brief  complains  of  tbe  judgment 
of  the  court  dismissing  plaintUTs  suit  for 
want  of  jnrisdictlon. 

[1]  Tbe  proposition  submitted  under  this 
Assignment  is  as  follows: 

"Const  art.  6,  i  8,  gives  tbe  district  count 
'original  jurisdiction  •  ♦  •  of  all  suits  for 
trial  of  title  to  land  and  for  enforcement  ot 
Ileus  thereon';  and  where  a  suit  ia  brought  in 
a  district  court,  in  good  faith,  to  enfoeroe  a  Uen 
on  land,  the  fact  that  it  develops  upon  trial  that 
there  is  no  lien,  will  not  derive  the  court  of 
jurisdiction  to  give  the  parties  relief,  even 
though  the  amount  iavolved  be  less  than  '$500." 
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This  la  a  aoimd  proposition  and  the  assign- 
ment must  be  sustained.  Ablowich  v.  Bank, 
95  TeX;  420,  67  S.  W.  79,  881.  The  rule  Is 
otherwise  If  the  allegations  of  the  petition  as- 
serting the  lien  are  Insufficient ;  In  such  case 
the  Jurisdiction  of  the  court  would  depend 
upon  the  amount  In  controversy  and  upon 
sustaining  exceptions  to  such  allegations,  Lt 
plaintiff  does  not  amend,  unless  the  amount 
in  controversy  Is  within  the  Jurisdiction  of 
the  court,  the  cause  should  be  dismissed. 
Telegraph  Co.  v.  Arnold,  97  Tex.  365,  77  S. 
W.  249,  79  S.  W.  8. 

[2]  No  complaiut  Is  made  of  the  finding  of 
the  trial  court  against  plaintiff's  claim  of  a 
lien,  and  that  portion  of  the  Judgment  should 
not  be  disturbed.  Rule' 62a  for  the  Courts  of 
Olvll  Appeals  (149  S.  W.  z)  provides: 

"If  It  appear  to  the  court  that  the  error  (com- 
plained of)  affects  a  part  only  of  the  matter  in 
controversy  and  the  issues  are  severable  the 
judgment  shall  only  be  reversed  and  a  new  trial 
ordered  as  to  that  part  affected  by  such  error." 

The  case  presented  by  this  record  comes 
clearly  within  this  rule.  Johnson  v.  Conger, 
166  S.  W.  406. 

It  follows  from  these  conclusions  that  that 
portlim  of  the  Judgment  of  the  court  below 
finding  against  plaintifTs  claim  of  lien  should 
be  afQrmed,  and  that  portion  of  the  Judgment 
dismissing  plclnturs  suit  for  recovery  of  the 
amount  claimed  by  him  against  all  of  the  de- 
fendants should  be  reversed,  and  the  cause 
remanded  for  a  new  trial  upon  such  claim; 
and  It  has  been  so  ordered. 

Affirmed  in  part.  Reversed  and  remanded 
in  part. 


NBWNOM  V.  HEDEMAN  et  al.   (No.  6588.)* 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

9,  1916.     Rehearing  Denied 

March  15,  1U16.) 

1.  MoBTOAQEs  <s=»  151(7)— Pbiobity  —  Allow- 
ANCS  TO  Widow. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
3413,  provides  for  the  setting  apart  for  the  use 
and  benefit  of  the  widow  and  minor  children  all 
property  exempt  from  execution,  with  the  ex- 
ception of  exemption  of  one  year's  supply  of 
provisions.  Article  3414  authorizes  an  allow- 
ance in  lieu  of  such  articles  exempted  which  are 
not  among  the  effects  of  the  deceased.  Article 
3420  provides  that  no  property  on  which  liens 
have  been  given  by  the  husband  and  wife,  ac- 
knowledged in  a  manner  legally  binding  upon 
the  wife  to  secure  creditors,  shall  be  set  aside 
to  the  widow  or  children  until  the  debts  secured 
by  such  liens  are  discharged.  Article  3422  pro- 
vides that  if  the  estate  on  final  settlement  is 
insolvent,  the  title  of  the  widow  to  all  property 
and  allowances  set  apart  is  absolute,  and  can- 
not be  taken  for  debts  of  the  estate,  except  as 
provided  by  article  8428,  which  requires  pay- 
meat  of  funeral  expenses  and  the  expenses  of 
the  last  sickness  of  the  deceased.  Before  mar- 
riage, deceased  gave  a  mortgage  on  certain  prop- 
erty, in  which  the  creditor  did  not  have  the  wife 
Join  after  the  marriage.  Held,  that  her  right 
to  the  allowance  was  superior  to  the  lien  of  the 
mort!;agee,  the  provision  of  article  3420  provid- 
ing an  exception  in  favor  of  the  creditor,  with- 
in whose  terms  he  must  clearly  brine  himself,  so 
that,  where  the  mortgage  was  not  signed  by  the 


wife,  the  creditor  had  no  lien  as  against  her 
claim  for  an  allowance. 

[£d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i}  332-336;  Dec  Dig.  «S=»lSlWO 
2.  exbcuiobs  and  aoiunistbatobs  4=>182  — 

Allowanck  to  Widow— Pbioeitt  —  Inboi-- 

VENT  KSTATXa. 

In  such  case,  if  the  estate  was  insolvent 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  3420, 
did  not  apply. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {g  661,  686-693; 
Dec.  Dig.  <S=182.] 

Appeal  from  District  Court,  Llano  Connty ; 
N.  J.  Stubbs,  Judge. 

ProceedlugB  between  Mrs.  May  Newnom, 
surviving  widow,  and  H.  E.  Hedeman  and 
others  to  determine  priority  of  ^lylnn; 
against  the  estate  of  Geo.  H.  Newnom,  de- 
ceased. From  orders  allowing  certain  snins 
to  the  widow  hut  subordinating  payment  to 
the  claims  of  mortgage  creditors,  she  appeals. 
Affirmed  in  part,  and  in  part  reversed  and 
rendered. 

J.  H.  McLean,  of  Llano,  for  appelant. 
Wllburn  Oatman,  of  Llano,  for  appellees. 

RICE,  J.  Tbia  is  a  controversy  between 
the  appellant,  the  surviving  virldow  of  Gea 
H.  Newnom,  deceased,  who  is  executrix  of 
his  estate,  on  the  one  hand,  and  appellee 
and  other  mortgage  creditors  of  said  estate 
on  the  other,  as  to  the  priority  of  tbeir 
claims  against  said  estate  over  the  allow- 
ances set  apart  to  her  In  lieu  of  exemptions. 
The  facts  are  substantially  these:  Prior  to 
the  marriage  of  appellant  to  said  Newnom  he 
had,  while  a  single  man,  given  a  mortgage 
Uen  to  appellee  Hedeman  to  secure  a  note 
executed  by  blm  to  said  Hedeman  on  seven 
head  of  cattle,  wMch  was  a  valid,  subsist- 
ing, and  unsatisfied  lien,  both  at  the  time  of 
his  marriage  and  death,  but  which  had 
never  been  signed  or  acknowledged  by  his 
wife  after  their  marriage.  Upon  his  death 
appellant,  his  surviving  widow,  qualified  as 
executrix  of  his  estate,  which  was  insolvent, 
and,  as  such,  applied  to  the  probate  court  <xF 
Llano  county  for  an  order  setting  apart  to 
her  her  statutory  allowances  and  exemptions, 
and  in  response  thereto  said  court  made  an 
order,  allowing  her  $300  for  a  year's  sap- 
port  and  the  following  sums  in  lieu  of  exempt 
property  not  on  hand  in  kind,  viz.:  $500  In 
lieu  of  homestead  and  $495  in  lien  of  other 
exempt  property — ^but  subordinated  the  pay- 
ment thereof  to  that  of  all  claims  secured  by 
mortgage  or  other  lien  on  the  property  of 
deceased.  The  court,  however,  found  the 
Hedeman  claim  to  be  the  only  one  so  secured, 
and  awarded  It  priority  over  appellant's  al- 
lowances in  lieu  of  exemptions.  She,  being 
dissatisfied  with  that  Judgment,  appealed  tp 
the  district  court,  where  a  similar  Judgm«it 
was  rendered,  taxing  costs  of  both  courts 
against  her,  from  which  she  prosecutes  this 
appeal,  urging  by  her  first  assignment  that 
the  court  erred  in  rendering  Judgment  glv- 
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tag  priority  to  the  claim  of  appellee,  because 
the  had  not  signed  and  acknowledged  said 
claln^  as  required  by  law;  and,  second,  be- 
canse,  In  addition  thereto,  said  estate  was  In- 
solTent  at  the  time  of  her  husband's  death. 

By  article  8413,  Vernon's  Sayles'  ReT.  CIt. 
Stats.,  it  is  provided  that: 

"At  the  first  term  of  the  court  after  an  In- 
Tentory,  appraisement  and  list  of  claims  hare 
been  returned,  it  shall  be  the  duty  of  the  court, 
b;  an  order  entered  upon  the  minutes,  to  set 
apart  for  the  use  and  benefit  of  the  widow  and 
minor  children  and  unmarried  daughters  re- 
maining with  the  family  of  the  deceased,  aU 
foch  property  of  the  estate  as  may  be  exempt 
from  execution  or  forced  sale  by  the  constitu- 
tion and  laws  of  the  state,  with  the  exception 
of  any  exemption  of  one  year's  supply  of  pro- 
Tifions." 

By  article  3414,  Id.,  It  is  provided  that: 
"^n  case  there  should  not  be  anumg  the  effects 
of  the  deceased  all  or  any  of  the  specific  articles 
to  exempted  it  shall  be  the  dut^  of  Uie  court 
to  make  a  reasonable  allowance  m  lieu  thereof, 
to  be  paid  to  such  widow  and  children,  or  such 
of  them  as  there  may  be  as  hereinafter  di- 
itcted." 

By  article  3^0,  Id.,  It  is  provided  that: 
"No  property  upon  which  liens  have  been 
given  by  tjie  husband  and  wife,  acknowledged 
in  a  manner  legally  binding  upon  the  wife  to 
secure  creditors,  or  upon  which  a  vendor's  lien 
exists,  shall  be  set  aside  to  the  widow  or  chil- 
dren as  exempted  property  or  appropriated  to 
make  up  the  allowances  made  in  lieu  of  exempt- 
ed property,  until  the  debts  secured  by  such 
liens  are  first  discharged." 

Article  8422,  Id.,  provides  that: 
"Should  the  estate,  upon  final  settlement, 
prove  to  be  insolvent,  the  title  of  the  widow 
and  children  to  all  the  property  and  allowances 
set  iwart  or  paid  to  them,  under  the  provisions 
of  this  and  the  preceding  chapter,  shall  be  ab- 
solute, and  shall  not  be  taken  for  any  debts  of 
the  estate,  except  as  hereinafter  provided." 

Article  3428,  Id.,  provides  that: 
"The  exempted  property,  other  than  the  home- 
stead, or  any  allowances  made  in  lieu  thereof, 
shall  be  liable  for  the  payment  of  the  funeral  ex- 
penses and  the  expenses  of  last  sickness  of  de- 
ceased, when  presented  within  the  time  pre- 
scribed therefor ;  but  such  property  shall  not  be 
liable  for  any  other  debts  of  the  estate." 

[1]  Ai>pellant  contends  that  by  reason  of 
the  provisions  of  article  3420,  her  claim  for 
allowances  was  superior  to  that  of  appellee, 
and  that  the  court  erred  in  falling  to  give  it 
priority.  We  agree  with  this  contention.  In 
the  absence  of  this  provision  It  would  seem 
that  any  of  the  property  of  the  deceased,  no 
matter  whether  mortgaged  or  not,  could,  un- 
der the  statutes  above  Quoted,  be  applied  to 
the  payment  of  such  allowances  and  exemp- 
UosuL  If  this  be  true,  then  article  3420,  re- 
serving the  exempt  twoperty,  upon  which 
creditors  have  acquired  a  Hen  in  accordance 
with  its  provisions,  from  being  taken  or  ap- 
p»9riated  foe  the  payment  of  the  exemp- 
tions, is  an  exception  to  the  general  rule. 
Ibeteton,  tor  fh»  creditor  to  bring  himself 
within  Its  exceptions,  he  must  literaJlly  com- 
ply with  Its  provisions,  which  it  appears  he 
has  fitiled  to  do  In  the  Instant  case,  as  the 
nuvtgage  was  not  signed  and  acknowledged 


by  the  wife,  as  required  by  said  article.  It 
Is  true  that  at  the  time  of  Its  execution  O.  H. 
Newnom  was  a  single  man,  and  hence  it 
could  not  have  been  so  executed;  but  no  rea- 
son is  shown  why  appellant  could  not  have 
signed  and  acknowledged  It  after  their  mar- 
riage. So  we  think  the  requirements  of  the 
statute  have  not  been  met,  which,  in  order 
to  give  such  claim  priority  over  allowances 
set  apart  to  the  widow  and  children,  makes 
it  necessary  for  the  wife  to  sign  and  acknowl- 
edge such  claim,  If  deceased  had  remained 
single,  then  appellee  had  the  absolute  right 
to  have  the  proceeds  of  the  mortgaged  prop- 
erty applied  to  the  satisfaction  of  his  debt 
Having  married,  his  status  was  changed,  and 
the  law  applicable  to  such  changed  condition 
must  be  held  to  apply.  Appellee,  falling  to 
bring  himself  within  the  terms  of  the  statute, 
cannot,  we  think,  be  held  to  come  within  ei- 
ther its  spirit  or  letter,  and  must  be  held  to 
have  accepted  the  mortgage  with  a  knowl- 
edge of  the  law,  and  cannot  now  claim  the 
benefit  of  its  privileges  without  complying 
with  its  terms. 

[2]  But,  If  we  are  mistaken  in  this,  in  the 
present  case  article  3420  cannot  be  held  to 
apply  for  another  reason.  The  estate  Is  In- 
solvent, and  it  lias  been  held  that  this  pro- 
vision will  not  apply  to  Insolvent  estates. 
See  Krneger  v.  Wolf  et  al.,  12  Tex.  Olv.  App. 
167,  83  S.  W.  663,  In  which  writ  of  error  was 
refused.  For  other  cases  bearing  upon  tlie 
subject  here  discussed,  see  Champion  et  aL 
V.  Shumate,  90  Tex.  597,  39  S.  W.  128,  362, 
40  S.  W.  3W;  ParUn  &  Orendorff  Co.  v.  Da- 
vis, 74  S.  W.  951;  Hoffman  v.  Hoffman,  79 
Tex.  189, 193-196,  14  S.  W.  915,  15  S.  W.  471 ; 
McLane  v.  Paschal,  47  Tex.  865;  Abney  v. 
Pc^pe,  52  Tex.  288;  Mabry  v.  Ward,  50  Tex. 
404  et  seq.;  Robertson  v.  Paul,  16  Tex.  472- 
475;  Giddlngs  v.  Crosby,  24  Tex.  295-299: 
Terry  v.  Terry,  39  Tex.  310;  Mnyman  v. 
Revlere,  47  Tex.  357;  Grlffle  v.  Maxey,  58 
Tex.  210;  Ford  v.  Sims  et  aL,  93  Tex.  586, 
57  S.  W.  20. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  here  ren- 
dered in  favor  of  appellant  as  against  the 
claim  of  appellee  Hedeman,  but  in  other  re- 
spects it  is,  in  all  things,  affirmed. 

Affirmed  in  part,  and  In  part  reversed  and 
rendered. 


KANSAS  CITT,  M.  ft  O.  RT.  CO.  ▼.  BtJS- 

SBIjL.     (No.  933.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

March  25,  1916.) 

1.  Bkckivebs  <®=183— Liability  fob  Reckiv- 
iRS'  Dahaqe  to  Stock. 

A  shipper  of  live  stock,  suing  for  damages 
thereto  wlule  the  properties  of  the  railroad  were 
in  the  hands  of  receivers,  must  allege  and  prove 
that  the  receivers  had  been  duly  appointed  and 
discharged,  and  that  its  property  dehvered  back 
was  equal  in  value  to  the  amount  of  the  ship- 
per's clwim,  or  that  such  claim  was  made  a 
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condition  of  gnch  deHverr  of  the  property  by 
the  decree  of  the  court  terminitting  the  receiyer- 
■hlp,  and  also  by  what  court  the  receivers  were 
appointed   and  discharged. 

CEd.  Note.— For  other  cases,  see  Recelyen, 
Cent  Dig.  Jf  361-366;  Dec.  Dig.  es>183.] 

2.  RAIiaOADS  «S3»265— Receivbbshif  — IN- 
JUBT  TO  Shifmknt  or  SiooK— Plkading. 

Where  damage  to  a  shipment  of  live  stock 
occurred  while  the  railroad  was  in  the  hsuids 
of  receivers,  appointed  by  a  federal  court,  such 
road  will  be  treated  as  in  the  hands  of  the  fed- 
eral courts  when  the  injury  occurred,  and  the 
shipper  cannot  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  §§  838-853 ;  Dec  Dig.  <S=3265.] 

3.  Oarriebs  <S=a230(12)— Cabriaok  of  Lxvb 
Stock-Inbtruction— Double  Recovery. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  live  stock,  an  instruction, 
authorizing  a  double  recovery,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  961;    Dea  Dig.  «=>230(12).] 

4.  Appeai  and  Ebbob  ®=»216(1)— Reserva- 
tion or  Gboundb  or  Review— Ebbob  in 
Instbhctiok. 

Under  the  statutes,  where  a  charge  is  er- 
roneous, the  party  aggrieved  need  only  except 
pointing  out  the  defects  and  reserving  objec- 
tion by  proper  bill  of  exceptions,  though  a  party 
aggrieved  by  an  instruction,  correct  as  far  as  it 
goes,  must  request  a  correct  charge,  covering  the 
omitted  issues  or  the  facts  not  covered  by  the 
main  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ®=»216{1);  Trial,  Cent  Dig. 
g{  627-641.] 

Appeal  from  Foaid  County  Court;   O.  W. 

Walthall,  Judge. 

Suit  by  W.  S.  J.  Russell  against  S.  B.  Hot- 
ey  and  another  as  receivers  of  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas  and  another.  By  an  amended  petition 
said  railroad  was  made  defendant  In  place  of 
the  receivers.  From  a  Judgment  for  plain- 
tiff, defendant  railroad  api>eals.  Reversed 
and  remanded  as  to  appellant 

D.  J.  Brookresou,  of  Benjamin,  for  appel- 
lant   Robert  Cole,  of  Crowell,  for  appellee. 

HUFF,  C.  J.  Russell  originally  brought 
suit  against  S.  B.  Hovey  and  M.  Li.  Mertz, 
as  receivers  of  appellant  railway  company 
and  the  Ft  Worth  &  Denver  City  Railway, 
for  damages  to  a  shipment  of  cattle  from 
Crowell,  Tex.,  to  Ft  Worth,"  Tex.,  occasioned 
by  the  usual  alleged  rough  handling.  After- 
wards, the  appellee  amended  bis  petition, 
making  the  appellant  a  party  defendant  in 
place  of  the  receivers,  dismissing  the  receiv- 
ers from  the  suit.  In  the  ninth  paragraph 
of  the  amended  petition  It  is  alleged  that  at 
the  time  of  the  shipment  and  when  the  suit 
was  filed,  and  service  had,  appellant  was 
then  in  the  hands  of  the  receivers,  S.  B. 
Hovey  and  M.  L.  Mertz,  but  since  whlCh  time 
the  receivers  were  discharged  and  appellant 
had  taken  diarge  of  the  railroad  and  be- 
came liable  to  pay  plaintiff  his  damages. 
The  appellant  railway,  in  its  answer,  admits 
that  part  of  the  ninth  paragraph,  alleging 
that  at  the  time  of  tlie  shipment  and  when 


the  suit  was  Instituted,  Itg  propOTtfes  of  all 
kinds  were  In  the  hands  of  S.  B.  Hovey  and 
M.  L.  Mertz,  receivers,  duly  aiq;x>inted  by  an 
order  of  the  United  States  District  Court  for 
the  Northern  District  of  Texas,  at  Dallas, 
which  was  made  and  entered  on  the  9th 
day  of  March,  1912,  and  that  they  were  duly 
discharged  as  such  receivers  by  order  of  the 
United  States  District  Court,  July  9,  1914, 
and  since  have  surrendered  appellant's  line 
of  railroad  U>  it — 

"but  especially  denies  that  it  became  liable  for 
nny  damages  occasioned  to  plaintiff  during  the 
time  such  receivers  were  operating  its  propei^ 
ties." 

There  Is  no  denial  filed  by  the  appellee 
that  the  United  States  District  Court  ap- 
pointed the  receivers  named  by  appellee  and 
thereafter  discharged  them.  There  was  a 
verdict  and  a  judgment  against  appellant 
for  $180  and  against  the  Ft  Worth  &  Denver 
City  Railway  Company  for  ?20.  The  Ft 
Worth  Sc  Denver  City  Railway  Company  is 
not  appealing.  The  testimony  all  shows  that 
the  shipment  was  made  while  the  receivers 
were  in  charge  of  the  road.  The  pleadings 
in  this  case,  by  both  parties,  show  that  the 
cattle  were  injured  while  the  road  was  in  the 
hands  of  the  receivers. 

[1]  The  case  of  Hovey  v.  Weaver,  175  8. 
W.  1089,  holds,  as  we  read  the  case,  that,  in 
order  to  show  liability  on  the  part  of  the 
railway  company,  it  was  necessary  to  allege 
and  prove  that  the  receiver  had  been  duly 
appointed,  discharged,  and  the  property  de- 
livered to  the  road,  and  either  that  such 
property  was  equal  in  value  to  the  amount 
of  plaintiff's  claim,  or  that  plaintiff's  claim 
bad  been  made  a  condition  of  such  delivery 
of  the  property  by  the  decree  of  the  court 
terminating  the  receivership.  It  Is  also  held 
in  that  case  that  the  petition  did  not  show 
a  cause  of  action,  for  the  reason  that  it  was 
not  alleged  In  the  petition  by  what  court  the 
receivers  were  appointed  and  discharged. 
We  believe  that  that  case  announces  the  cor- 
rect rule.  It  was  incumbent  on  the  plaintiff 
to  allege  and  prove  a  cauae  of  action  against 
the  railway  company. 

[2]  The  appellant  alleged  the  receivers  were 
appointed  by  the  federal  court  This  was 
not  denied  or  disproven  1^  the  appdlee,  and. 
It  having  been  admitted  the  injury  oocnned 
while  the  ro«d  was  In  the  hands  of  the  re- 
ceivers, we  believe  the  road  should  be  treat- 
ed as  in  the  hands  of  the  federal  comrts  when 
the  Injury  occurred.  Under  the  decdslcHiB  of 
the  courts,  as  we  understand  th«n,  appellee 
did  not  show  a  cause  of  action,  «ltlier  hy  al- 
legation or  proot  Railway  Co.  y.  Balloo, 
174  B.  W.  337 ;  Hovey  v.  Weaver,  saina,  and 
authorities  cited. 

The  ilrst  and  second  asslgnmeBts  w«  re- 
gard as  b^ng  well  taken,  and  will  be  bub- 
talned  In  so  Car  as  they  'reqnlie  a  rerersol 
of  the  case. 

[S]  The  third-  assignment  we  mlao  btfeve 
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well  taken.  The  charge  of  the  trial  court  au- 
thorize a  double  recoyery,  and  falls  under 
the  nde  announced  in  the  case  of  Railway 
Co.  T.  Lane,  40  Tex.  Ov.  App:  541, 110  S.  W. 
530.  Under  that  authority,  we  sustain  the 
third  assignment. 

[4]  The  appellees  suggest  that  If  the  charge 
was  not  correct,  appellants  should  have  re- 
quested a  correct  charge.  This,  under  the 
statutes,  was  not  required  of  appellant.  The 
charge  being  erroneous,  all  that  was  neces- 
sary was  to  except  to  the  charge,  pointing 
out  the  defects.  This  it  did,  reserving  its 
objection  thereto  by  a  proper  bill  of  excep- 
tions. The  cases  cited  by  appellee  refer  to 
that  class  of  instructions  which  are  correct 
aa  far  as  they  go,  but  which  the  aggrieved 
party  contends  do  not  cover  all  the  issues, 
or  which  charges  are  not  as  full  as  they 
should  be.  In  that  class  of  cases  the  courts 
hold  the  aggrieved  party  is  not  entitled  to 
rerersal  unless  he  shaU  request  a  correct 
charge  covering  the  omitted  issues,  or  the 
tacts  not  covered  by  the  main  charge.  The 
case  of  Wells-Fargo  v.  Benjamin  (Sup.)  179 
8.  W.  513,  cited  by  appellee,  is  to  the  effect 
atwve  stated. 

The  Judgment  as  to  the  Ft  Worth  4  Den- 
ver City  By.  Co.,  which  is  not  appealing,  will 
be  affirmed;  but  as  to  the  appellant,  the 
case  will  be  reversed  and  remanded. 


INTBRjfATIONAL  ft  G.  N.  BY.  C50.  ▼. 
LOGAN.     (No.  74e5.r 

(Omrt  of  Civil  Appealo  of  Texas.    Dallas. 

F«b.  19,  1916.    Reheariiig  Denied 

March  25.  U91&) 

1  B^ILaOADB    «S»S90— iNJDRIXa   TO    Pebsoms 

Aboci  Tbaoks— DiscovsaED  Peril. 
To  render  a  railroad  company  liable  for 
injuries  received  by  one  on  or  about  its  tracks 
under  the  theory  of  discovered  iwril,  it  must  ap- 
pear the  engineer  in  charge  of  the  train  realized 
nch  person's  danger,  and  that  be  coald  not  or 
would  not  extricate  himself  from  the  danger- 
«tii  dtnation,  yet  ftdled  to  take  precautions  to 
avoid  the  injury. 

(Ed.  Note.— For  other  oases,  see  Railroads, 
Cent  Dig.  H  1324,  1325;  Dec.  Dig.  «=>3dO.] 

2.  Rahaoads  «=»40(H14)  — In j OKIES  to  Psa- 
soNs  ABonr  Traoks— Aotiona— Bvidbkox 
— Dmect  Question. 

In  an  action  by  a  young  boy  hurt  when  a 
passing  train  struck  the  gate  leading  from  a 
stock  pen  to  the  tracks,  the  question  whether 
the  engineer  in  charm  realiCed  the  boy's  posi- 
tion of  peril,  but  failed  to  take  precautions  to 
avoid  injuries,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  «S=»400(14).] 

3.  Damaobs  «=»1S4(3)— Pxbsonai.  Injitbxes— 
Meastibk. 

Where  a  boy  through  the  negligence  of  a 
railroad  company  snffered  injnrles  consisting 
miiKipany  of  a  broken  arm,  an  award  of  |80V 
cannot  be  held  excessive  on  the  theory  that  it 
did  not  appear  such  injury  would  diminish  his 
eaning  capacity  on  reaching  majority;  there 
being  evidence  of  mental  and  physical  snfferbig 
and  permanent  injury. 

[Ed.   Note.— For  other   cases,   see  DamagesL 
Cent  Dig.  H  8«8,  88»-S90;   Dwi.  Dig.  «)»ld4 


4.  Tkial  €=>352(6)  —  Spxciai.  Issues— Lead- 

IRO  Questions. 

Special  issues  snbmitted  to  the  joiy,  thoni^ 
they  be  leading  questions,  are  not  improper, 
wbexe  they  do  not  in  any  manner  suggest  the 
answer  expected,  but  merely  call  for  an  »m- 
equivocal  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  842;   Dec.  Dig.  «=9352(6).] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  Jack  Logan  against  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Wilson,  Dabney  4c  King,  of  Houston,  and 
Neff  &  Taylor,  of  Waco,  for  appellant  Shurt- 
lefl  &  Cumrnlngs,  of  Hlllsboro,  for  appeUee 

BASBURY,  J.  The  appellee,  a  minor,  by 
his  next  friend,  0.  P.  Lcmgford,  sued  appel- 
lant in  the  court  htiow  for  damages  for  per- 
sonal Injuries  alleged  to  have  been  the  re- 
sult of  appellant's  negligence.  No  issues 
arise  upon  the  pleading,  and  tbey  will  not 
be  stated.  Upon  the  theory  that  appellant 
was  liable,  if  at  all,  on  the  ground  that  It 
discovered  api>^lee  in  a  perlloas  p<>aition 
in  time  to  have  avoided  injuring  him,  the 
cotirt  submitted  to  the  Jury  certain  si)ecial 
Issues  of  fact,  and  in  response  to  whicb 
they  found,  among  other  things  not  essential 
to  recite  here,  that  appellee  at  the  time  he 
was  Injured  was  discovered  In  a  perilous 
position  by  appellant's  engineer  upon  the 
platform  of  Its  stock  pen,  that  his  peril  was 
known  by  the  engineer,  and  that  he  could, 
by  the  use  of  the  means  at  his  command 
and  with  safety  to  himself  and  train,  have 
stopped  same  before  appellee  was  injured, 
and  that  his  failure  to  do  so  was  negligence 
which  proximately  caused  appellee's  Injury, 
compensation  for  which  was  fixed  at  $800. 
Upon  motion.  Judgment  was  entered  for  ap- 
pellee for  the  sum  awarded,  from  which 
this  appeal  Is  prosecuted. 

The  first  assignment  of  error  asserts,  in 
effect  that  the  evidence  adduced  at  the  trial  is 
Insufficient  to  sustain  either  the  special  find- 
ings of  fact  of  the  Jury  or  the  Judgment  of 
the  court  entered  thereon.  We  have  careful- 
ly examined  the  evidence,  and  In  deference 
to  the  findings  of  the  Jury  it  will  support  the 
following  condoslons  of  fact:  In  the  town 
of  Irene,  where  appellee  whs  Injured,  ap- 
pellant maintains  stodc  peas  built  alongside 
a  switch  track  of  the  company.  .Ther6  are 
gates  In  the  pens  opening  onto  a  small  plat- 
form at  right  angles  with  the  tracks,  and 
when  so  opened  the  gates  connect  with  the 
stock  cars  being  Joined  thereto  by  means  of 
sliding  slats  or  bars,  forming  a  chute  through 
which  BtoA  enter  the  cars  over  the  plat- 
form and  gangplank  or  mnnlng  board  whicb 
bridges  the  space  between  the  platform  and 
the  car;  the  space  between  the  platform 
and  ear  being  approximately  18  or  20  Inches. 
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At  the  time  the  appellee  was  Injured,  tbe 
gate  to  the  stock  pen  was  standing  open  at 
right  angles  with  the  switch  track  with  ap- 
pellee behind  It  Appellant's  engineer  had 
backed  his  engine  and  three  empty  cars  Into 
the  switch  for  the  purpose  of  securing  two 
loaded  cars  which  were  upon  the  switch. 
After  coupling  on  the  two  loaded  ciirs,  the 
engineer  started  out  of  the  switch  to  the 
main  line.  As  be  passed  the  stock  pens,  he 
was  going  at  a  speed  of  10  miles  an  hour. 
Before  passing  the  stock  pens  and  when  dis- 
tant therefrom  about  160  or  250  feet,  he 
saw  the  gate  open  at  right  angles  with  the 
tracks  and  saw  appellee  standing  behind  It. 
The  tracks  over  which  the  train  was  moving 
were  of  light  steel,  the  roadbed  was  not  bal- 
lasted, and  there  were  low  joints  In  the 
track,  and  vegetation  had  overgrown  the 
tracks.  Passing  over  such  a  track  at  the 
speed  indicated  caused  the  cars  to  rock  and 
Jerk  and  sway  out,  particularly  loaded  cars. 
The  engines  knew  the  condition  of  the 
track,  knew  he  bad  two  loaded  cars,  and  the 
tendency  of  the  loaded  cars  to  sway  cnt  in 
passing  over  such  track  while  going  at  the 
speed  stated.  After  observing  the  boy,  the 
engineer  did  not  slacken  bis  speed.  One  of 
the  loaded  cars  struck  the  open  gate,  which 
In  turn  struck  appellee,  knocking  him  from 
the  platform  and  breaking  his  arm.  After 
observing  the  appellee  behind  the  gate,  the 
engineer,  with  safety  to  himself  and  the 
train,  could  have  stopped  same  before  the 
appellee  was  injured.  Photographs  of  the 
track  and  the  gate  were  before  the  jury, 
though  not  in  the  record. 

[1,2]  We  gather  from  the  authorities  that 
for  the  rule  of  discovered  perU  to  be  appli- 
cable in  tbe  instant  case  it  must  appear 
that  appellee  was  In  a  place  of  danger  when 
seen  by  appellant's  engineer,  and  that  the 
engineer  realized  his  danger,  and  also  that 
appellee  could  not  or  would  not  probably 
extricate  himself  from  the  dangerous  situa- 
tion. H.  A  T.  C.  Ry.  Co.  V.  O'Donnell,  99 
Tex.  636,  92  S.  W.  409.  Concerning  the 
knowledge  of  the  engineer  of  the  facts  nec- 
essary to  make  the  rule  available  to  tbe  in- 
jured party,  It  may  also  be  said  that  dr^ 
cumstances  or  facts  may  be  shown  from 
which  the  jury  may  conclude  that  the  servant 
ought  to  have  acquired  knowledge  of  injured 
party's  peril  notwithstanding  the  servant's 
statement  that  he  did  not  know  or  realize 
such  peril.  Ft  W.  &  D.  Ry.  Co.  v.  Shetter, 
94  Tex.  196,  59  8.  W.  533.  Under  the  rule 
stated,  it  seems  to  us  that  the  court  properly 
referred  the  matter  to  the  jury.  Appellant's 
engineer  was  aware  of  the  appellee's  situa- 
tion, saw  Mm  standing  behind  the  open  gate, 
knew  that  only  18  or  20  Inches  separated  the 
platform  from  tbe  passing  cars,  knew  that 
the  tracks  over  which  he  was  drawing  the 
cars  were  unballasted  and  bad  a  number  gf 
low  joints^  that  such  conditions  caused  the 
can  to  rock,  jerk,  and  sway,  particularly  tbe 
loaded  cars,  and  that  the  speed  at  whldi  be 


was  moving  Increased  the  tendency  to  sway. 

Thus,  It  Is  seen  that  appellee  was  in  ac- 
tual danger  and  appellant's  engineer  knew 
of  his  danger.  He  was  In  that  position  when 
the  euglneer  saw  blm,  and  he  was  niHking 
no  effort  to  remove  himself  from  such  dan- 
ger, but,  according  to  the  engineer,  was  stand- 
ing his  ground,  poking  a  stick  at  the  ap- 
proaching engine,  and  awaiting  its  approacb. 
Appellee  was  not,  as  said  in  I.  &  G.  N.  By. 
Co.  V.  Vallejo,  102  Tex.  70,  113  S.  W.  4, 
115  S.  W.  25,  in  a  secure  place.  On  the  con- 
trary, he  was,  according  to  the  evidence.  In 
an  Insecure  and  dangerous  situation  of  which 
appellant's  engineer  had  knowledge,  and  be- 
ing In  such  situation,  as  further  said  In  tbe 
case  just  cited,  If  there  was  a  "probability 
that  by  the  continued  movement  of  the  train 
Injury  would  be  inflicted  on  the  boy,  the 
duty  to  stop  the  train  would  have  arisen." 

[3]  By  assignments  3  and  3a  appellant  as- 
serts that,  since  the  evidence  falls  to  show 
that  appellee's  Injury  will  in  any  way  di- 
minish his  earning  capacity  after  he  arrives 
at  21  years  of  age,  tbe  verdict  is  excessive 
and  should  have  been  vacated.  It  does  not 
follow.  In  our  opinion,  that  the  verdict  Is 
excessive  in  the  absence  of  proof  that  the  In- 
jury would  diminish  his  earning  capacity  after 
reaching  21  years  of  age.  Diminished  earn- 
ing capacity  is  not  the  only  Item  recoverable 
by  the  minor.  He  may  recover  fair  compen- 
sation for  mental  and  physical  suffering,  tbe 
probable  futui*  effect  of  the  Injury  on  his 
health,  and  for  any  permanent  injury.  There 
was  evidence  of  mental  and  physical  suffer- 
ing and  of  permanent  injury.  The  verdict 
was  for  $800.  Those  facts  considered,  we 
cannot  say,  in  view  of  the  restricted  right 
to  disturb  the  jury's  findings,  that  the  ver- 
dict is  excessive. 

[4]  The  seventh  and  eighth  assignments 
complain  of  the  form  of  two  of  the  questions 
submitted  to  the  jiiry.  Special  issue  No.  1 
Is  as  follows: 

"Was  Jack  Logan,  immediately  before  he  re- 
ceived his  injury,  standing  upon  the  platform  of 
the  stodc  pen  with  the  chute  gate  open  at  right 
angles  with  tbe  railroad  track?" 

It  is  urged  that  the  expression,  "with  the 
chute  gate  open  at  right  angles  with  the  rail- 
road track,"  Is  leading  and  prejudlciaL 
Special  issue  No.  2  is  as  follows: 
"Did  the  en^neer  in  charge  ot  the  train  that 
was  approaching  said  stock  pens  see  Jack  Lo- 
gan standing  south  of  the  gate  with  the  gate 
open  at  right  angles  with  the  railroad  track?" 

It  is  urged,  in  reference  to  this  8{>eclal  is- 
sue, that  it  contains  the  same  expression 
that  special  Issue  No.  1  does  and  is  for  the 
same  reason  advanced  above  objectionable. 

"Tbe  rale  as  to  leading  questions  to  witnesses 
is  not  applied  to  issues  submitted  to  a  jury  by 
a  court;  and,  unless  there  is  an  Intimation  by 
the  court  as  to  what  answer  is  expected  or  de- 
sired, an  appellate  court  will  not  interfere  with 
the  exercise  of  his  discretion."  Sullivan  &  Co. 
V.  Ramsey,  155  6.  W.  580,  and  cases  dted. 

To  Inquire  ot  the  Jury  whether  appellee 
was  just  prior  to  neeMog  bis  infary  stand- 
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Ins  npon  the  platform  of  tlie  stock  p«n  with 
the  gate  open  at  right  angles  Is  to  ask,  of 
coarse,  a  leading  question;  but  It  cannot 
with  any  force  be  said  that  it  suggests  an 
expected  or  desired  answer.  The  only  ra- 
tional or  InteUige&t  answer  which  could  be 
made  to  the  question  would  be  yes  or  no. 
That  the  question  does  not  suggest  which  of 
the  possible  answers  Is  expected  or  desired 
Is  manifest  from  the  fact  that  the  only  sug- 
gestion of  the  court  is  that  the  answer  be 
yes  or  no. 

The  second,  fourth,  fifth,  and  sixth  as- 
signments raise  issues  considered  by  us  In 
discussing  the  first  assignment  of  error,  and, 
for  the  reasons  there  stated,  they  are  over- 
mled. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  afiirmed. 


FORD  ▼.  JOHNSTON  et  al.    CNo.  1561.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  20,  1916.) 

1.  Buxs  AND  Notes  «=9209— Oral  AssiaN- 

MEMTB— RiOHT  OT  ASSIONEK  TO  SVK. 

Under  Vernon's  Sayles'  Ann.  Ov.  St  1914, 
art  5S2,  providing  that  any  person  to  whom  a 
negotiable  instmment  may  have  been  assigned 
may  maintain  any  action  in  his  own  name 
which  the  original  obligee  or  payee  might  have 
brooght,  a  verbal  assignment  of  a  note  entitled 
the  asagnee  to  sue  thereon. 

(Bd.  Not& — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  423,  42CMQ7,  497,  498. 
501 ;  Dec.  Dig.  <S=»2()9.] 

2.  Bnxs  AND  NoiKS  €=>540— Actions-^udo- 
MENT  —  CoRTOBiarr  to  Pleadimgs  ahd 
Pboof. 

Where  plaintiff,  stdng  on  a  note  payable  to 
the  order  of  J.,  alleged  and  proved  that  the 
note  was  made  payable  to  J.,  his  agent,  in- 
atead  of  to  himself  as  the  result  of  a  mutual 
mistake  on  the  part  of  defendant  and  the  agent, 
defendant's  contention  that  the  judgment  was 
erroneoos,  because  it  did  not  appear  from  the 
pleadmgs  and  proof  that  the  note  had  been 
transferred  by  J.  to  plaintiff,  and  that  plaintiff 
bad  acquired  It  bona  fide  and  for  value,  was  un- 
tenable. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1918-1934 ;  Dec.  Dig.  «=» 
540.] 

s;  Attachmewt  «=3232—Abatbmeitt— Falsity 

OT  OaoiTNDB  Stated. 

Where  the  allegations  in  the  affidavit  for 
an  attachment  if  true,  entitled  plaintiff  to  the 
writ,  the  fact  that  they  were  not  true  did  not 
entitle  defendant  to  the  abatement  of  the  writ 
though  it  might  have  entitled  him  to  damages 
on  the  injunction  bond. 

lEd.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  SS  796,  707,  803 ;  Dec.  Dig.  <ft=»2S2.j 

Appeal  from  Bowie  County  Court;  Lee 
Tidwell,  Judge. 

Action  by  Edward  Johnston  against  C.  E. 
Ford  and  another.  From  a  Judgment  for 
plalntltf,  the  defendant  named  appeals.  Af- 
firmed. 

See,  alM>,  164  &  W.  424. 

By  his  suit  commenced  In  a  Justice  court, 
■ppdlee  Eidward  Johnston  sought  a  recovery 


against  appellant  on  the  latter's  promissory 
note  dated  January  21,  1911,  for  f  76,  interest 
and  attorney's  fees,  payable,  by  its  terms, 
on  or  before  January  15, 1911,  to  the  order  of 
John  Johnston,  and  a  foreclosure  of  the 
lien  of  a  mortgage  on  certain  live  stock,  also 
dated  January  21,  1911,  given  by  appellant 
to  secure  the  payment  of  a  note  described 
therein  as  dated  said  January  21,  1911,  and 
as  payable  November  15,  1911.  Said  appellee 
also  sought  a  recovery  against  the  appellee 
J.  CL  Parish  of  the  value  of  the  live  stock 
mortgaged  to  him  as  stated  above,  on  the 
ground  that  Parish  purchased  same  of  appel- 
lant with  notice  of  the  fact  that  It  had  been 
so  mortgaged.  The  appeal  is  by  a];^ellant 
Ford  alone  from  a  Judgment  rendered  by  the 
county  court,  to  which  an  appeal  of  the  cause 
was  prosecuted,  In  favor  of  Eidward  John- 
ston against  appellant  for  $113.32,  the 
amount  of  the  principal,  interest,  and  attor^ 
ney's  fees  stipulated  for  in  the  note,  and 
forecloalng  the  Uen  of  said  mortgage,  and 
also  the  lien  of  a  writ  of  attachment  levied 
upon  certain  oottm  belonging  to  appellant  at 
the  instance  of  said  Eklward  Johnston,  and 
In  favor  at  said  Bdward  Johnston  against 
appellee  Parish  for  $60  as  the  value  of  the 
live  8to<^  covered  by  the  mortgage  and  pur- 
chased by  him  of  appellant 

J.  W.  Hlllman,  of  Texarkana,  for  appel- 
lant Turner,  Oraham  Sc  Smltha,  of  Texar- 
kana, for  appellees. 

wnxSON,  a  J.  (after  stating  the  facts 
as  above).  [1, 1]  We  are  of  opinion  there  Is 
no  error  in  the  Judgment.  It  is  attacked  on 
the  ground,  mainly,  that  it  did  not  appear 
from  the  pleadings  and  the  testimony  that 
the  note  bad  been  transferred  by  John  John- 
ston, the  payee  named  therein,  to  appellee 
Edward  Johnston,  and  that  the  latter  had 
acquired  it  bona  fide  and  for  value.  In  view 
of  the  pleadings  on  the  i<art  of  appellant,  had 
the  suit  been  by  Edward  Johnston  as  the 
transferee  of  the  note.  It  would  have  been 
Immaterial  to  his  right  to  recover  on  it 
whether  he  acquired  it  bona  fide  and  for 
value  or  not  Nor  would  It  have  been  neces- 
sary for  him  to  have  known  that  the  assign- 
ment to  him  was  evidenced  by  a  written  in- 
strument of  any  kind  or  by  an  indorsement 
on  the  note.  A  verbal  assignment  thereof 
would  have  entitled  him  to  sue  on  the  note. 
Article  682,  Vernon's  Statutes ;  Bank  v,  Ber- 
rott,  23  Tex.  Civ.  App.  662, 57  S.  W.  340 ;  Word 
v.  Elwood,  90  Tex.  130,  37  S.  W.  414 ;  O'Con- 
neU  V.  Bugely,  48  J^ex.  Olr,  App.  456,  107 
S.  W.  161.  But  the  salt  was  not  by  appellee 
Johnston  as  an  assignee.  He  claimed  a  right 
to  recover  on  the  note  as  the  payee,  and  alleg- 
ed and  proved  that  It  was  made  payable  to  the 
order  of  John  Johnston,  his  father.  Instead 
of  to  himself,  and  on  January  15,  1911,  In- 
stead of  November  16,  1911,  as  the  result 
of  a  mutual  mistake  on  the  part  of  his  agent, 
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said  Jcibn  Johnston,  and  appellant  The  na- 
ture of  the  snlt  being  as  stated,  the  conten- 
tions of  appellant  based  on  Its  being  of  a 
different  nature  are  untenable  and  must  be 
overruled. 

[3]  The  contentions  based  on  the  action  of 
the  court  below  in  overruling  appellant's 
motion  to  abate  the  writ  of  attachment  can- 
not be  sustained.  The  allegations  in  the 
affidavit,  if  true,  entitled  appellee  Johnston 
to  the  writ.  If  they  were  not  true,  the  fact 
that  they  were  not  might  have  entitled  ap- 
pellant to  damages,  but  did  not  entitle  him 
to  Judgment  abating  the  writ  Dwyer  v. 
Testard,  65  Tex.  432.  For,  as  said  by  the 
Supreme  Court  in  the  case  cited: 

"The  validity  of  the  writ  depends,  not  upon 
the  truth  of  the  facts  stated  in  the  affidavit,  tmt 
upon  the  fact  that  they  are  so  stated.  The  bond 
protects  the  defendant  The  injury  done  him  is' 
compensated  in  the  damage  he  recovers.  The 
plaintiff,  in  the  terms  prescribed  by  law,  in  the, 
bond,  has  contracted  with  the  defendant  for  his 
remedy.  •  •  ♦  Ever  since  the  decision  of 
Cloud  V.  Smith,  1  Tex.  611,  it  has  been  the 
practice  to  give  the  plaintiff  the  benefit  of  his 
lien,  and  leave  the  defendant  to  his  remedy  on 
the  bond." 

Whether  appellant  was  entitled  to  an 
abatement  of  the  writ  on  proof  that  the  sure- 
ties on  the  bond  did  not  own  property  subject 
to  execution  sufficient  to  satisfy  It,  or  not, 
need  not  l>e  determined,  as  such  proof  was 
not  made.  On  the  contrary,  the  testimony 
heard  on  that  issue  was  sufficient  to  support 
a  finding  that  they  did  own  enough  of  such 
property  to  make  tbem  "good  and  suttlcient 
sureties"  within  the  meaning  of  the  statute. 

The  judgment  is  affirmed. 


FIDELITY   &   CASUAI/TT   CO.   ▼.  TTIiER 

COTTON  OIL  00.    (No.  1614.) 

(Gourt  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  24,  Idle.) 

1.  Irsubanoc  «=>188(2)— Employeb's  Liabil- 
ity  Insdrance— Payment   or   Pbemidms— 

SurFICIENOY   OK  EVIDBNCK. 

In  suit  by  an  employer's  liability  insurer 
for  a  premium,  evidence  held  sufficient  to  sup- 
port the  finding  of  the  trial  court  that  defend- 
ant rendered  the  insurer  true  statements  of  its 
pay  roll  in  compliance  with  the  terms  of  its^  pol- 
icies and  that  defendant  had  paid  all  premiums 
due  from  it  nnder  the  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  246,  404,  405;  Deo.  Dig.  «=» 
188(2).] 

2.  INSDHARCE  <S=»183— EMPLOYEE'S  LLABttlTY 

Insurance— -Liability  fob  Pbekiums. 
Where  an  employer's  liability  policy  pro- 
vided that  the  premium  to  be  paid  should  be  bas- 
ed on  the  entire  eompensation  of  which  an  es- 
timate was  given  in  the  schedule,  also  express^ 
providing  that  it  did  not  cover  indemnity  to  the 
assured  for  injnry  or  death  suffered  by  any  rea- 
son "unless  his  coupensatioii  is  included  in  the 
estimate  set  forth  in  the  schedule,"  the  fact  that 
the  assured  failed  to  include  the  salaries  of  its 
manager  and  bookkeeper  in  its  report  of  coin- 
pensation  paid  did  not  entifie  the  Insttrer  to  re- 
cover premiums  based  thereon,  idnce  therb  was 
no  failure  on  the  part  ol  the  assured  to  pi^  pre- 
mium if  the  salaries  of  such  employes  did  not 


go  in  the  labor  record  and  were  not  in  the  es- 
amated  compensation  given  in  the  schedule  as 
foond. 

[Ed.  Note.— For  other  cases,  see  Insuraaoe, 
Cent  Dig.  }  894;   Dec  Dig.  «=9l83.] 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

Suit  by  the  Fidelity  ft  Casualty  Company 
against  the  Tyler  Cotton  Oil  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

The  appellant  company  Issued  to  appellee 
an  emplc^ers'  liability  policy  during  the 
years,  respectively,  of  190S  and  190&.  The 
amount  of  compensation  paid  employes  for 
the  period  of  the  policy  determined  the 
amount  of  premium  payable  lor  the  indenuil- 
ty  provided  in  the  policy.  The  policy  ex- 
pressly stipulated  as  follows: 

"The  premium  is  based  on  the  oitire  compen- 
sation of  which  an  estimate  is  given  in  the 
scbednle.  If  such  compensation  exceeds  the 
estimate  set  forth  in  the  schedule  the  assured 
shall  immediately  pay  the  company  the  addi- 
tional earned  premium ;  if  snch  entire  compen* 
sation  is  less  than  the  estimate  set  forth  in  the 
schedule  the  company  will  retam  the  unearned 
premium  when  determined;  but  the  company 
shall  be  entitled  to  not  less  than  the  minimum 
earned  premium  specified  in  condition  R." 

The  "schedule"  of  the  policy  of  1908  and 
1900  each  stated  "estimated  average  number 
of  employes"  to  be  "20,"  and  the  "estimated 
compensation  for  period  of  policy"  to  be  "95,- 
000."  The  appellant  brought  the  salt  tinder 
the  terms  of  the  policies  to  reaver  the 
amount  of  additional  earned  premium,  allegr- 
ing  that  the  entire  compensation  of  employes, 
as  shown  by  the  actual  pay  na  of  appellee^ 
for  the  period  of  each  policy  respective,  ex- 
ceeded tile  estimate  set  forth  in  the  schedules 
of  the  policy.  The  appellee  answered  that  it 
had  made  to  appellant  correct  pay  roll  of 
compensation  paid,  and  settled  with  and  paid 
appellant  In  full  for  all  amounts  of  premium 
due  each  year  on  the  palidea.  The  case  was 
tried  before  the  conrt,  and  Judgment  was  en- 
tered for  apprilee. 

The  policy  indemnliled  the  appellee — 
"against  loss  frcm  the  liability  imposed  by 
law  npon  the  assured  for  damages  on  account  of 
bodily  injuries  or  death  suffered  through  the 
assured's  negligence,  and  as  the  result  of  an 
accident  occurring  wiiile  this  policy  is  in  farce : 
(a)  By  any  employfe  or  employes  of  tho  assured 
while  witliin  the  factory,  shop,  or  yard  described 
In  the  schedule,  or  upon  the  sidewalk  or  other 
ways  immediately  surrounding  the  same  provid- 
ed for  the  use  of  such  employes  or  the'  public^ 
in  and  during  the  operation  of  the  trade  or  busi- 
ness described  in  the  schedule." 

Th^  policy  provides  that  the  agreement  to 
indemnify  Is  subject  to  conditions,  of  whidi 
Is  the  following: 

"B.  This  poUcy  ioea  not  cover  low  from  lia- 
bility tor,  or  any  Suit  based  on,  injuries  or 
death  suffered  or  caused  by:  (1)  Any  person 
unless  bis  compensatioo  is  included  in  the  esti- 
mate set  forth  in  the  schedule,  but  this  exclu- 
rion  shall  not  apply  to  ihterrlea  o^  death  ckiRed 
by  the  insured  msisBlf,  if  an  indWIdtal  Mr  amy 
member  of  the  firm  if  the  insured  is  a  partner- 
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aUp,  ^ce  prealdent,  Mcretair  or  tieatmrer  If  the 
ingnred  is  a  eorporatloii." 

Tbe  trial  conrt  made  tbe  finding  of  fftct 
that  the  defendant  rendered  to  the  plaintiff 
leports  showing  compensation  paid  for  the 
period  of  time  corered  by  the  policies,  and 
that  they  were  statements  of  Its  pay  roll,  and 
tliat  defendant  had  paid  all  premiums  dne  un- 
der each  policy  In  compliance  with  the  terms 
and  condltlona  of  the  p«Ucy. 

J.  A.  Bulloch  and  B.  C.  Johnson,  both  of 
O^ler,  for  appellant  Simpson,  Lesseter  & 
Gentry,  of  l^ler,  for  appellee. 

LETT,  J.  (after  stating  the  facts  as  above). 
[1]  There  Is  evidence  to  support  the  finding 
of  the  trial  court  that  appellee  rendered  to 
appellant  true  statements  of  its  pay  roll  in 
compliance  with  the  terms  of  the  policies, 
and  that  appellee  had  paid  all  premiums 
due  by  It  under  each  of  the  i>oIlcies.  There- 
fore the  assignments  of  error  challenging  the 
action  of  the  court  in  rendering  Judgment 
agalnsit  appellant  must  be,  it  Is  believed,  over- 
ruled. The  president  and  manager  of  ap- 
pellee testified: 

"That  the  policies  introduced  in  evidence  were 
the  ones,  or  copies  of  the  ones,  that  had  been 
issued  to  the  Tyler  Ootton  Oil  Company  by 
plaintiff,  and  that  the  reports  made  under  said 
policies  are  the  reports  made  by  him  to  plain- 
tiff. That,  at  the  time  he  made  the  reports,  he 
took  from  the  books  of  the  Tyler  Cotton  Oil 
Company  all  the  labor  included  in  said  poUdeB 
and  made  a  full,  true  and  correct  report  of  it. 
That  no  other  labor  bad  been  paid  for  by  the 
Tyler  Cotton  Oil  Company  excei%  as  reported  by 
hun  under  these  reports.  That  ho  personally 
made  the  reports  and  Imew  they  were  correct 
as  (homt  by  tmi  Mflectad  by  the  books.  That 
the  additional  premiiun  was  paid.  That  fre- 
quently the  employes  of  the  Tyler  Canning  Com- 
pany would  be  paid  off  at  the  Tyler  Cotton  Oil 
Company's  <^oe,  and  that  the  amoants  paid 
to  the  employte  of  the  canning  company  would 
be  entered  upon  the  books  of  the  ou  company. 
That  if  the  witness  Allen  in  his  examination  of 
the  books  foond  the  fignres  testified  to  by  him, 
then  th^  included  amoants  paid  to  emplojc^s 
of  canning  company.  •  •  •  That  the  salaries 
of  the  bookkeeper  and  manager  amounting  to 
about  $2,600  per  year,  was  not  included  in  the 
report  made  by  Urn  to  the  company  under  either 
me  of  the  policies,  and  did  not  show  on  the  pay- 
rolls for  labor;  and  that  at  the  time  these  pol- 
ides  were  taken  out  he  did  not  intend  to  tncmde 
the  salary  of  the  bookkeeper  and  manager,  and 
thdr  salaries  did  not  go  on  the  labor  record." 
[2]  The  fact  that  the  reports  of  the  com- 
pensation paid  omitted  and  did  not  Inoihide 
the  salarleB  of  the  manager  and  the  bocUEeepr 
er  woald  not,  it  is  thougtit,  entitle  ap^lant 
to  recover  prenlums  based  thereon.  Ttere 
is  not  fallnoe  on  the  part  ot  the  appellee  bo 
pay  pteminm  as  contracted  if  the  salatlln  of 
mdi  persons  "did  not  go  on  the  labot  record" 
and  were  not  In  the  esttnwted  compeasatioa 
given  In  the  sdiedcde,  as  comprahended  la 
the  coorf^  indlng.  It  was  ooDtraeted,  as  pro- 
vided ia  Ite  ptAiey;  fkat  ttte  pnmiam  to  b« 
paid  tat  tte  tadexmity  dioold  be  based  "on 
the  entire  eompfenSKtion  of  whidi  an  ectUnats 
1*  giveb  In  the  Mbedirie."   And  Ifee  ptfllcty  iez- 


IHWssly  provides  that  It  does  not  cover  ii>- 
denmity  to  the  assured  for  Injury  or  death 
anllered  by  any  reason  "naleas  his  oompenaa- 
tion  is  included  In  the  estimate  aet  forth  in 
the  schedulfe"  It  was  therefore  reasonably 
meant  by  the  parties  that  the  premium  paya- 
ble waa  to  be  based  on  the  entire  compensa- 
tion of  all  such  employes  engaged  in  the 
business  whose  compensation  was  actually  in- 
oladed  In  the  estimate  set  forth  in  the  sdlKd- 
ule. 
Tlw  ^dgme&t  la  afHrmed. 


TEXAS  ft  P.  BY.  CO.  v.  ORIPFIN  «t  aL* 
(Na  ISM.) 

(Court  of  dyQ  Appeals  of  Texas.    Texatkana 

Feb.  3,  191«.     Itehearing  Denied  Feb.  17, 

1918.) 

1.  Mastbx  and  Sehvant  «=»279(6)— Injduss 
TO  Sbbvant— Nbguqknoe— SurnciBNCY  of 
Evidence. 

In  an  action  against  a  railroad  for  death 
of  a  membor  of  a  switching  crew,  evidence  of 
the  engineer's  negligence  in  checking  his  engine 
too  sharply  held  sufficient  to  support  a  verdict 
for  plaintiffs. 

[Ed.  Note. — For  other  eases,  See  Master  and 
Servant,  Cent  Dig.  (  979;  Dec  Dig.  «=» 
279(6).] 

2.  TuAi.  «3a260(8)  —  iRBrBtroTioNS  -~  Bxpxxi- 

TION. 

In  a  servant's  action  for  injuries,  where 
the  court  in  its  main  charge  instructed  on  the 
burden  of  proof,  the  refusal  to  give  a  special 
charge  <m  the  subject  was  not  erroneous. 

(E^.  Note.~-FV>r  other  oases,  see  Trial,  Cent 
Dig.  §  657;    Dec.  Dig.  <S=>2eO(8).] 

8.  TBIAL    «s>a60(8)— iNBTXUOnONB— BxrcsAi. 

or  Special  Issues. 

In  a  servant's  action  for  injuries,  where 
t}ie  cotirt  failed  to  submit  certain  states  of  Eact 
as  a  basis  of  liability  in  his  main  charge,  the 
refusal  of  special  abarges  directing  that  they 
could  not  find  for  plaintiffs  upon  such  states  of 
fact  was  proper,  since  the  failure  to  submit  the 
issues  was  suffident  to  exclude  them  from  the 
consideration  of  the  jury. 

psd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  }  657;    Dec.  Dig.  (S=»260(8).] 

4.  Death  «=99e(6)  —  Damaois  —  BzoEsaivi 

Vkbdict. 

In  a  mother's  action  for  death  of  her  mar- 
ried son,  a  railroad  switchman,  where  the  moth- 
er was  81  years  old,  in  good  health  for  her  age, 
while  decedent  was  40  years  of  age,  and  had  re- 
ceived his  portion  of  her  property  on  division 
among  all  her  children  in  return  for  his  prom- 
ise to  support  her,  he  having  contributed  bat 
little  in  the  past  through  inability,  and  beinf  her 
youngest  child,  so  that  strong  feelings  of  at- 
tachment existed  between'  them,  a  vei^lct  tor 
$500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  SS  125,  128,  130;  Dee.  Dig.  «=»99(6).] 

Appeal  from  District  Ooort,  Haniaon  OoQlt 
ty;  H.  T.  I/ytUfeton,  Judge. 

Suit  by  Mrs.  Ada  Griffin  and  others  against 
the  Texas  ft  Pa«iflc  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

F.  H.  PrettdergaiBt,  of  Marshall,  for  ap- 
pellant. S.  P.  Jones,  T.  P.  Harte,  and  Beard 
ft  Davidson,  all  of  Marshall,  tor  appelleea 
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HODGES,  J.  Hie  appellees  are  the  widow, 
daughter,  and  mother  of  S.  A.  Gilffln,  who 
was  UUed  while  employed  by  the  appellant 
In  Its  yards  at  Marshall,  Tex.  The  acci- 
dent occurred  nnder  the  following  circum- 
stances: The  switching  crew  with  which  S. 
A.  Grlffln  was  working  desired  to  make  a 
drop  or  flying  switch  in  order  to  place  a 
car  at  a  certain  point  In  the  railroad  yards. 
Griffin,  In  obedience  to  the  directions  of  the 
foreman,  went  on  top  of  the  car  to  be  plac- 
ed for  the  put'poae  of  stopping  It  when  dis- 
connected from  the  engine.  This  was  his 
first  experience  In  that  line  of  work,  and  he 
was  placed  there  because  he  was  unacquaint- 
ed with  the  signals  and  other  things  neces- 
sary to  work  in  any  other  capacity  with  the 
swltdilng  crew.  Another  switchman  took 
a  i>oeition  on  the  side  of  the  car  for  the  pur- 
pose of  nnconiAing  It  at  the  proper  time.  Af  t^ 
er  the  engineer  had  given  the  necessary  slack 
In  the  speed  of  the  engine,  and  the  car  had 
been  uncoupled.  It  was  discovered  that  It 
had  not  passed  over  the  switch  as  far  as 
desired.  Upon  investigation  it  was  found 
that  Oriffln  had  fallen  from  the  car  and 
had  been  ran  over  and  killed  at  the  point 
where,  the  car  wds  uncoupled,  and  under 
drcumstanoes  indicating  that  his  fall  result- 
ed from  the  Jam  then  produced.  In  their 
petition  the  appellees  alleged  that  the  en- 
gineer was  negligent  in  his  manner  of  operat- 
ing the  engine  on  tliat  occasion,  In  suddenly 
and  violently  diecklng  the  speed  of  the  car 
to  permit  the  nncoupllng;  that  be  did  this 
by  reversing  the  engine  without  cutting  off 
the  steam,  producing  a  violent  Jam  wliich 
caus^  the  fall  of  Grlffln  from  his  ];Ki6ltl<» 
on  top  of  the  car.  A  verdict  was  returned 
in  favor  of  Mrs.  S.  A.  Griffin,  the  widow  of 
the  deceased,  for  |5,000,  the  daughter  for 
$2,500,  and  the  mother,  Mrs.*  Georgia  Grlffln. 
for  $500. 

The  first  assigned  error  complains  of  the 
conduct  of  .the  court  In  his  treatment  of 
the  attorney  representing  the  appellant  up- 
on the  trlaL  We  have  carefully  examined 
the  record  upon  which  this  complaint  is 
based,  and  are  not  inclined  to  think  that  this 
conduct  had  any  effect  upon  the  result  of 
the  trial,  whatever  may  be  said  of  it  in  other 
respects. 

[1]  The  court  gave  the  following  as  a  part 
of  bis  main  charge: 

"If  you  should  find  from  the  evidence  that  the 
•Dgineer  tumdUng  the  engine  at  the  time  Griffin 
was  killed  underto<dc  to  slack  the  speed  of  the 
engine  by  reversing  the  same  witfaont  shotting 
off  ths  stHum,  and  that  the  same  caused  the 
speed  of  the  oars  to  tw  so  suddenly  «diecked  as 
to  cause  an  unnsaal  jam  or  jar  of  die  car  on 
which  S.  A.  Griffin  was  performing  his  work, 
and  that  this  caused  the  said  Griffin  to  fall  or 
to  be  thrown  from  said  car,  tliereby  causing  his 
death  either  by  the  fail  or  by  the  car  passing 
over  his  body,  and  if  yon  should  further  find 
that  the  engioeer  was  ^ilty  of  Begligeooe  in  so 
reversing  the  said  engine  without  shutting  oS 
the  steam,  if  you  find  that  he  did  so,  and  you 
should  find  that  the  same  cansed  the  cars  to 
be  suddenly  diedced,   and   said   Griffin  to  be 


thrown  from  them  and  killed  either  by  the  fall 
or  the  car  passing  over  bis  body,  then  you  will 
find  for  the  plaintiffs,  unless  vou  find  against 
them  under  other  portions  of  this  charge." 

The  testimony  clearly  Indicates  that  Grif- 
fin was  thrown  from  Ills  position  on  top  of 
the  car  by  the  Jam  produced  when  the  en- 
gineer was  attempting  to  give  what  the  wit- 
nesses call  the  "slack"  necessary  to  permit 
the  uncoupling  of  thq  car.  The  charge  quot- 
ed Is  objected  to :  First,  because  the  evidence 
does  not  show  that  the  engineer  was  negli- 
gent in  the  manner  Indicated;  second,  be- 
cause there  was  not  sufficient  evidence  to 
show  that  the  unusual  jar  caused  Griffin  to 
fall;  and,  third,  because  the  evidence  was 
not  sufficient  to  show  that  It  was  negligence 
to  reverse  the  engine  without  shutting  off 
the  steam.  None  of  these  objections,  we 
think,  are  tenable.  The  engine  foreman, 
Moore,  who  testified  for  the  appellees,  stat- 
ed that  the  engineer  upon  that  occasion  re- 
versed his  engine  without  shutting  off  the 
steam.  This  was  denied  by  the  engineer; 
but  be  admitted  that  such  a  mode  of  giving 
slack  would  be  dangerous  to  the  man  on  top 
of  a  car,  and  would  likely  throw  him  off. 
It  appears  that  Moore  had  previously  made 
a  written  statement  to  the  appellant's  claim 
agent  as  to  how  the  accident  occurred  and 
the  manner  in  which  tlie  cars  were  being 
handled  at  the  time,  in  which  be  had  said 
that: 

"There  was  no  rough  handling  of  the  cars  at 
any  time,  no  sudden  Jerks  or  sudden  jars,  and 
that  they  bandied  the  same  in  the  usual  man- 
ner and  as  carefully  as  could  be." 

On  cross-examination  be  was  confronted 
with  this  statement  and  asked  If  he  had  not 
signed  It  Be  admitted  that  he  had,  but  said 
he  did  so  without  reading  it,  and  had  as- 
sumed that  it  was  a  correct  record  of  what 
be  had  previously  said  in  answer  to  ques- 
tions propounded  to  him  by  the  claim  agent. 
He  had  answered  the  questions  in  the  morn- 
ing as  he  went  to  his  work,  and  signed  the 
statement  In  the  evening  on  bis  return  home. 
When  pressed  to  Indicate  what  portions  were 
lacorrect,  he  imlnted  out  only  a  part  of  what 
was  material,  leaving  enough  to  show  an 
admission  that  the  cars  were  handled  on 
that  occasicm  In  the  usual  manner  and  as 
carefully  as  they  could  be.  This  written 
statement  was  subsequently  put  in  evidence 
to  Impeach  Moor&  In  some  respects  It  is 
Inconsistent  with  his  testimony  that  the  en- 
gineer upon  that  occasion  reversed  his  en- 
gine without  cutting  off  the  steam.  If  we 
consider  that  testimony  in  connection  with 
the  admission  of  the  engineer  that  to  reverse 
the  mglne  without  first  shutting  off  the 
steam  was  not  their  usual  method  of  making 
such  switches,  and  that  it  would  be  danger^ 
ons  to  a  man  on  top  at  the  car,  we  have  evi- 
dence of  negligence  sufficient  to  support  the 
verdict 'and  the  charge  of  the  court. 

[2]  Tbe  court  in  other  portions  of  his  main 
charge  instructed  the  Jury  on  the  burden  of 
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proof,  and  tliere  Is  no  merit  In  the  asaign- 
ment  baaed  upon  the  refusal  of  the  court  to 
give  a  special  charge  upon  that  subject 

[3]  Special  charges  were  refused  which 
directed  the  Jury  that  they  could  not  find 
for  the  plaintiffs  upon  certain  states  of  fact 
which  were  set  out  in  the  appellees'  original 
petition.  The  failure  of  the  court  to  snbmlt 
those  Issues  In  his  main  charge  was  soffl- 
cient  to  exclude  them  from  the  consideration 
of  the  Jury,  and  special  charges  npon  that 
subject  would  have  been  mere  matter  of  ar- 
snment  npon  which  the  court  was  not  requir- 
ed to  enter. 

[4]  It  is  also  contuided  that  the  verdict  of 
the  Jury  is  ezcessire,  especially  the  allow- 
ance of  $500  to  the  mother.  The  evidence 
shows  that  GilfBn  at  the  time  of  his  death 
was  40  years  of  age;  his  mother  was  81 
years  old,  and  In  good  health  for  one  of  that 
age ;  that  ^e  had  preivionsly  divided  all  of 
her  property  among  her  children,  and  was 
dependent  upon  them  for  her  support;  that 
8.  A.  Griffin,  the  deceased,  had  received  his 
portion  and  had  promised  to  sappcsrt  her. 
She  admitted  that  be  had  contributed  but 
tttUe  In  the  past,  but  said  that  he  ga.ve  as 
an  excuse  for  bis  failure  that  he  was  unable 
to  do  80.  She  tnrther  testified  that  he  was 
her  youngest  child,  and  that  strong  feelings 
of  attachment  existed  between  them.  Un- 
der these  circumstances  we  cannot  say  as  a 
matter  of  law  that  the  mother  had  no  right 
to  expect  contribution  from  her  son.  It 
pres^its  the  Instance  of  an  aged  woman, 
dpnbtleas  unable  to  do  anything  toward 
earning  a  support,  who^  having  distributed 
her  property  among  hor  dilldren,  became  de- 
pendent upon  them  for  her  support  during 
the  remainder  of  her  life.  She  had  as  an 
assurance  that  this  would  be  done,  not  only 
the  natural  attachment  usually  existing,  but 
the  promise  of  her  son,  wbidi  the  Jury  had 
a  right  to  infer  was  based  upon  the  taet 
that  be  had  received  his  distributive  portion 
of  his  mother's  estate  during  her  lifetime. 
Under  these  circumstances  we  cannot  say 
that  the  verdict  was  excessive. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


NQBTH  AMERICAN  INS.  CO.  v.  JE»fKINS. 
(No.  7099.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 
Feb.  23, 1916.) 

1.  Apfcai.  and  Ebbob  9=»S09(2)  —  MATTEks 

RXVIBWABUy— ReCOBD    on    APFEiX— Sxaie- 

MXNT  OF  Facts. 

Thoui;h  an  instrument  called  a  "statement 
of  facts"  is  found  in  the  record,  where  it  is  not 
signed  by  counsel  for  i^intiif  or  approved  by 
the  court,  it  cannot  be  regarded  as  a  statement 
of  facts  proved  at  the  trial. 

[Ed.  Note. — For  cfher  coses,  see  Apneal  and 
Error,  Cent.  Dig.  «  2581,  2532,  25% ;  Dec. 
Dig.  «=»560(2).l 


2.  Justices  of  the  Pkack  «S9141(2)— Jubis- 

MCMON— Appeal. 

Where  a  justice  court  has  no  jurisdictloD 
of  suits  for  the  recovery  of  more  than  $200  un- 
der Const,  art  5,  i  19,  the  court  on  appeal 
from  the  Judgment  of  the  justice  court  cannot 
award  a  sum  in  excess  thereof,  so  that,  where 
a  suit  was  for  $200  and  the  court  gave  pudg- 
ment  for  the  principal  and  a  penalty  and  items 
exceeding  the  amount,  the  judgment  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  IHc.  i  472;  Dec.  Dig.  «sa 
141(2).] 

8.  Appbai.  aitd  Ebbob  «=s>1132— BurcBAi.— 

When  Nbcbssabt. 

Where  a  judgment  of  the  county  court  af- 
firming a  justice  court's  judgment  added  a  pen- 
alty and  items  in  excess  of  the  amount  legally 
within  the  jurisdiction  of  the  justice  court, 
though  the  judgment  was  invalid,  it  could  be 
reformed  and  affirmed  instead  of  being  reversed. 

[Ed.  Note. — EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4447;   Dec.  Dig.  «=9ll32.] 

4.  Insubance  «=»186(2)  —  Aooidbrt  Inbub- 

AITCE— PSXiaUKS— TIUB    OF  PAYMKNTT. 

Whether  time  for  payment  of  premiums  on 
a  policy  of  accident  insurance  is  of  the  essence 
of  the  contract  depends  altogether  on  the  word- 
ing thereof,  and  it  cannot  be  said  that  as  a  mat- 
ter of  law  time  is  of  the  essence. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  «s»186(2).] 

5.  Afpeai,  and  Ebbob  ^s»544(l)  —  Mattebb 
Reviewabix— Kecord  on  Appbai.. 

The  court  on  appeal  cannot  say  that  the 
conclusion  reached  by  the  trial  judge  was  erro- 
neous, in  the  absence  of  a  statement  of  facts 
as  to  the  disputed  question ;  the  conclusion  be- 
ing all  that  is  required  of  the  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2412;  Dec.  Dig.  <S=»544(1).] 

6.  Appeal  and  Ebbob  «=3294(1)  —  Mattebb 
Reviewable — Rebkbvation  or  Exceptions. 

Where  a  party  desires  to  have  the  judge's 
conclusion  reviewed,   he   shoald   call   attention  . 
to  alleged  insufficiency  of  evidence  In  a  motion 
for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1727,  1732,  1733;  Dec. 
Dig.  ®=294a).] 

Error  from  Oalveston  County  Court; 
George  B.  Mann,  Judg& 

Action  by  Edna  Jenkins  against  the  North 
American  Insurance  Ck>mpany.  From  a  judg- 
ment of  the  county  court  affirming  Judgment 
of  the  Justice  court  for  plaintUT,  defendaid; 
brings  error.    Reformed  and  affirmed. 

Wilson  &  Webb,  of  Oalveston,  for  plalntUf 
in  error.  O.  S.  Tork,  of  Oalveston,  for  de- 
fendant in  error. 

McMEANS,  J.  Edna  Jenkins  brongbt 
this  suit  against  the  North  American  Acci- 
dent Insurance  ComiWDy  in  the  Justice  court 
of  Galveston  county  to  recover  $200,  the 
amount  of  an  accident  Insurance  policy  is- 
sued by  defendant  to  her  husband,  Edward 
Jenkins,  In  which  she  was  named  as  htai- 
efldary;  the  said  Edward  Jenkins  having 
been  killed.  A  trial  in  the  justice  court  re- 
sulted In  a  Judgment  for  plalnttfl  for  the 
amount  sued  for.  The  defendant  appealed 
the  case  to  the  county  court,  where,  upon  a 
trial  before  the  court  without  a  jury,  a  Judg- 
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ment  was  rendered  for  plaintiff  for  $200,  the 
amonnt  of  the  policy,  and  for  $50  as  attor- 
ney's fees  and  12  per  cent  penalty,  amount- 
ing to  $24,  aggregating  $274.  From  this 
Judgment  the  defendant  has  prosecuted  a 
writ  of  error  to  this  court. 

[1]  No  statement  of  facts  accompanies  the 
record.  An  instrument  styled  "statement  of 
facts"  is  found  among  the  papers  of  the  case, 
but  it  does  not  appear  to  have  been  signed  by 
the  counsel  for  the  plaintiff  or  approved  by 
the  court,  and  it  cannot  therefore  be  regard- 
ed as  a  statement  of  the  facts  proved  at  the 
triaL  The  court,  however,  reduced  to  writ- 
ing and  died  its  findings  of  fact,  and  we  here 
copy  the  same: 

"The  poUcy  sued  on  was  Issued  by  defendant 
on  life  of  Jenkins,  payable  to  his  wife,  the  plain- 
tiff; prendum  $1.00  payable  first  day  of  each 
month  in  advance.  Insured  paid  at  such  times 
as  was  convenient,  seldom  on  day  premium  wag 
due.  On  January  18th  insured  paid  for  Decem- 
ber, and  told  agent  he  would  have  to  call  again 
for  the  January  payment.  This  was  assented 
to.  A  few  days  afterwards,  insured  was  stab- 
bed, and  Ms  wife  sent  for  the  agent  and  told 
him  she  wanted  to  pay  for  January.  He  told 
her  that,  as  her  husband  was  stabbed,  he  could 
not  receive  the  premium.  The  husband  died 
next  day  from  the  wound." 

Upon  the  foregoing  findings  of  fact,  the 
court  concluded  as  a  matter  of  law  that : 

"The  custom  of  the  company  in  receiving  pre- 
miums after  due  dates,  and  the  offer  of  the  wife 
to  pay,  render  the  company  liable.  The  clause 
of  the  policy  and  'General  Agreement'  is  so  in- 
volved and  complicated  that  no  negro  could  be 
expected  to  understand  it,  and  the  court  does 
not  understand  it,  as  to  when  less  than  the 
whole  amonnt  of  policy  is  to  be  paid,  and  there- 
fore I  conclude  plaintiff  is  entitled  to  fuU 
amount,  $200,  of  the  policy  and  reasonable  at- 
torney fees,  fixed  bv  the  court  at  $50,  and  stat- 
utory damages  of  12  per  cent." 

[2]  We  are  confronted  In  limine  with  what 
appears  to  be  a  fundamental  error  apparent 
upon  the  face  of  the  record  In  the  proceed- 
ings In  the  county  court  The  transcript 
from  the  Justice  court  shows  that  plaintiffs 
suit  ,was  for  the  recovery  of  exactly  $200. 
This  was  an  amount  within  the  Jurisdiction 
of  that  court  Article  6,  i  18,  Constitution. 
It  does  not  appear  that  eiUier  of  the  parties 
filed  written  pleadings  In  either  court,  or 
that  the  plaintiff  after  the  case  reached  the 
county  court  souie^t  a  Jodgmwit  for  a  greater 
sum  than  that  sued  for  in  the  Justice  court; 
but,  notwithstanding  this,  the  county  court 
not  only  rendered  Judgment  for  plaintiff 
upon  the  item  and  for  the  amount  sued  for 
In  the  Justice  court,  but  upon  other  items 
and  for  additional  amounts  which  made  the 
amount  of  the  recovery  beyond  the  Jurisdic- 
tion of  the  Justice  court  It  is  well  settled 
that  an  appeal  cannot  confer  upon  an  ai>- 
pellate  court  Jurisdiction  which  the  court 
a  quo  did  not  possess.  Taylor  t.  Lee,  139 
S.  W.  908,  and  aothoritles  dted.  The  Jus- 
tice court  not  having  Jurisdiction  where  the 
amonat  In  controversy  exceeds  $200,  the 
connty  oourt's  Jurisdiction  Is  limited  to  soms 
not  In  excess  of  that  amount,  because  the 


county  conrt  acquired  by  the  appeal  oaiy 
such  Jurisdiction  as  the  Justice  court  bad. 
The  rendition  of  the  Judgment  tot  $274  la 
therefore  clearly  erroneous. 

[31  But  we  are  not  under  the  necessity  of 
reversing  the  Judgment  and  remanding  tbe 
case  on  aocoont  of  the  error,  because  tbe 
Judgment,  if  no  other  error  is  pointed  out 
which  requires  a  reversal,  may  be  reformed 
by  omitting  therefrom  a  recovery  for  tbe 
items  of  attorney's  fee  and  penalty,  for  whlcb 
the  court  erroneously  gave  Judgment,  there- 
by leaving  in  force  and  effect  a  Judgment  for 
$200,  being  the  amount  of  the  policy  sued 
upon  and  which  amount  was  wltUn  tbe  Ju- 
risdiction of  the  court, 

[4,  5]  Error  Is  assigned  to  tbe  refusal  of 
the  court  to  set  the  Judgment  aside  because, 
as  plaintiff  in  error  contends,  the  same  Is 
not  based  upon  the  findings  of  the  court  as 
filed.  It  Is  contended  under  this  assignment, 
in  effect  that  when  a  policy  of  insnranoe 
provides  that  the  premium  shall  be  paid  on 
a  stipulated  day,  time  becomes  of  the  es- 
sence of  tbe  contract,  and  the  failure  to  pay 
the  premium  at  the  time  stipulated  deter- 
mines it  in  the  absence  of  waiver  or  estop- 
pel ;  and  that  under  the  Judge's  fact  flndlnss 
he  should  have  ccmcluded  as  a  matter  of  law 
that  the  policy  was  forf^ted. 

Whether  the  obligaticm  to  pay  a  premlnm 
at  a  time  specified  is  of  the  essence  of  tbe 
contract  of  insurance  largely  depends  upon 
the  provisions  of  the  contract  itself.  Tbe 
contract  is  not  before  as,  not  having  been 
brought  up  in  a  statement  of  facts,  and  Its 
provisions  are  not  ledted  in  tbe  ceurt's  find- 
ings. We  do  not  know  as  a  fact  that  there 
was  a  provision  of  the  i>olicy  providing  for 
a  forfeiture  in  case  of  a  failure  to  pay  tbe 
premium  at  the  time  stipulated,  nor  can  we 
say  that  there  was  not  a  provision  which 
Justified  the  conclusion  that  the  custom  of 
receiving  premiums  after  maturity  and  tbe 
offer  to  pay  the  premium  .which  was  refused 
did  not  constitute  a  waiver  of  payment  at 
the  time  specified  fai  the  policy.  Tbe  court 
concluded  that  the  custom  of  the  company 
in  receiving  premiums  after  due  dates,  and 
the  offer  to  pay  the  last  premium  after  Its 
maturity,  rendered  tbe  company  liable. 
Whether  or  not  this  conclusion  was  warrant- 
ed by  the  evidence  is  a  question  which  the 
absence  of  a  statement  of  facts  precludes'  us 
from  determining,  unless  the  findings  of  the 
Judge,  on  their  face,  show  that  it  was  not 
Harrison  v.  Fryar,  8  Tex.  Civ.  App.  624,  28 
S.  W.  250.  The  findings  Of  tbe  Judge  are  in 
no  wise  inconsistent  with  his  conclusion,  and 
it  is  only  the  conclusion  which  .we  can  look 
to  in  reviewing  a  Judgment  without  a  state- 
ment of  the  evldencei  Tbe  Judge  \a  not  re- 
quired to  state  the  evidence,  but  only  his  con- 
clusion, and  he  does  not  say  that  the  facts 
mentioned  were  all  that  were  put  in  evi- 
dence affecting  the  question.  Consistently 
with  tnoso  scateo,  "Vfv^f  otncr  uiet  necessary 
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to  Justify  bis  conclnalon  may  have  been 
shown,  and  may  have  added  theli  force  to 
those  named  in  producing  the  oondusion  at 
which  the  court  arrived. 

[6]  Appellant,  If  It  desired  to  attack  the 
conclusions  as  unsupported  by  the  evidence, 
ought  to  have  brought  up  the  facts,  or  at 
least  have  pointed  out  to  the  court  below.  In 
a  motion  for  a  new  trial,  the  insufficiency  of 
the  evidence  to  Bupi>ort  the  conclusion.  The 
Judgment  of  the  court  below  -will  be  reformed 
so  as  to  deny  recovery  for  a  sum  in  excess 
of  $200,  the  amount  sued  for  In  the  Justice 
court,  and  as  reformed  Is  affirmed. 

Befonned  and  affirmed. 


ANDERSON  et  aL  v.  KNGLER  et  aL 

(No.  6632.) 

(Coart  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  8,  l»ie.) 

1.  Appkax  and  Bbbob  «=»787— OBoUNDe  fob 
DisifissAi.  —  Failubb  «>  Psofiscins  Pbo- 

CEEDINOS. 

Where  no  transcript  was  filed  until  nearly 
riz  months  after  trial  and  no  briefs  were  filed 
nntil  four  days  before  the  time  set  for  sobmis- 
uon,  the  appeal  will  be  dismissed  for  want  of 
prosecution  unless  there  was  fundamental  error 
in  the  trial  of  the  cause. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3129,  8130;  Dec  Dig.  «» 
787.] 

2.  EASBMKRxa  <$=>18(1)— Wat  or  Neoebsitx— 
Statots  —  CoNBTBTTonoR  —  Intention  of 

THE    LXOIBLATtrBX. 

Where  the  defendants'  land  was  bounded 
OD  three  rides  by  the  Bio  Grande  river  and  on 
the  fourth  by  the  land  of  one  of  the  plaintiffs, 
the;  could  not  invoke  the  provisions  of  a  law 
enacted  in  1884  (Gammel's  Laws  Tex.  voL  9,  pp. 
900-002),  reqairing  a  rlgltt  of  way  be  left  across 
Umd  surrounding  the  land  of  another,  as  that 
law  did  not  by  its  terms  apply  to  the  defendants' 
tract,  and  the  court  had  no  authority  to  extend 
the  law  to  include  land  evidently  not  contem- 
plated  by  the  I«gislatuTe. 

(Ed.  Mote. — For  other  cases,  see  Easements, 
Cent  Dig.  »  50,  52,  56;  Dec.  Dig.  <S»18(1).] 

3.  SxATOTHS  «=»167(1)  — Bbpbai.— AOTB  Not 
Cakbibd  Into  ReviaAX. 

Where,  in  adopting  the  Bevised  Statutes  of 
1895  and  of  1911,  it  was  in  each  case  provided 
that  all  civil  statutes  of  a  general  nature  in 
force  when  the  Bevised  Staitutes  took  effect  and 
sot  included  therein  or  mot  -expressly  continued 
in  force  were  repealed,  a  law  enacted  in  1SS4 
(Gammel's  Iaws  Tex.  voL  0,  pp.  600-802), 
which  wss  not  carried  into  either  Code  and 
which  was  not  in  either  esse  among  the  ezo^- 
dona  to  the  repealing  dause,  was  repealed. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent.  Dig.  S  242;  Dec.  Dig.  €=167(1).] 

Appeal  from  District  Court,  Cameron 
County;  W.  B.  Hopkins,  Judge. 

Suit  for  injnnctlon  by  B.  C.  Engler  and 
otbeiB  against  W.  P.  Anderson  and  otbers. 
From  the  Judgment  for  plaintiffs,  defend- 
ants appeal.    Dismissed. 

Sentfro  *  Cole  awl  SU  B.  Oalbniith,'  all 
Of  BnnnwTlUe,  for  appellants. 

FLI,  a  J.  Tbis  Is  a  suit  broDgbt  by  «i>- 
Vdlees  to  restrain  ^cji^ants  from  driving 


loose  live  sto<^  through  the  gates  and  on 
the  lands,  crops,  canals,  or  laterals  of  appel- 
lee Bugler,  who  was  the  landlord  of  the  oth- 
er appellee,  and  from  using  said  gates  or 
roadway  for  other  purposes  than  for  pedes- 
trians, persons  on  horseback  or  In  vehicles, 
fr<»n  leaving  the  gates  open,  and  from  leav- 
ing the  road  and  going  In  or  upon  the  canals, 
crops,  or  lands  of  said  Engler.  Appellees  al- 
leged their  title  to  and  possession  of  certain 
tracts  of  lands  lying  "In  a  bend  of  the  Bio 
Grande  In  sncb  a  way  that  the  east  and  west 
ends  of  said  lands  border  on  said  river,  for 
practically  fixe  full  length  of  the  east  and 
west  lines  thereof ;  that  a  canal  had  been 
constructed  on  the  land,  and  was  used  to 
convey  water  for  the  irrlgaticm  of  the  crops ; 
that  the  buildings  and  Improvements,  except 
fences,  are  situated  on  and  near  the  west 
end  of  the  land  and  are  adjacent  to  the  ca- 
nal and  Its  laterals;  that  gates  have  been 
provided  near  the  canal,  and  the  roadway 
runs  along  the  canal,  and  no  one  has  been 
prevented  from  using  such  gates  and  load, 
said  gates  being  in  the  north  and  south  lines 
of  said  land;  that  appellants  claimed  to  own 
a  tract  of  land  lying  south  of  and  adjoining 
the  lands  of  Engler,  the  land  of  appellants 
being  bounded  on  the  north  by  the  south 
fence  of  said  Engler,  "While  the  east,  w<est, 
and  south  sides  of  said  lands  claimed  by  de- 
fendants are  bounded  by  the  Rio  Grande." 
It  was  further  alleged  that  appellants  had 
becsn  driving  loose  stock  across  the  lands  of 
Engler  and  damaging  the  crops  and  canal  on 
said  lands.  The  court  granted  the  injunction 
and  rendered  Judgment  in  favor  of  appellees 
for  $100  actual  and  $200  exemplary  damages. 

[1]  This  cause  was  tried  in  the  district 
court  on  April  9,  1915,  and  the  transcript 
was  filed  in  this  court  on  October  6,  1915. 
No  briefs  were  filed  In  this  court  untU  Feb- 
ruaty  26,  1916,  the  cause  having  been  Set 
down  for  submission  for  March  1,  1916.  Ap- 
pellees have  ffied  a  motion  to  dismiss  the  ap- 
peal for  want  of  prosecution,  and  it  will  be 
done  unless  there  be  fundamental  error  in 
the  trial  of  the  cause,  as  contended  by  ap- 
pellants. 

[2]  It  will  be  noted  that  the  petition  show- 
ed that  the  land  of  appellants  was  lying  com- 
pletely between  the  land  of  appellee  Engl6r 
and  the  river,  and  on  the  only  side  that 
egress  and  ingress  from  and  to  their  land 
was  open  to  appellants  was  the  land  of  ap- 
pellee Engler,  the  other  aides  of  their  land 
being  encompassed  by  the  Bio  Grande,  the 
boundary  between  Texas  and  Mexico.  Ap- 
pellants urged  a  general  demurrer  to  the  pe- 
tition, which  was  overruled,  and  it  is  con- 
tended that  such  action  was  fundamental  er- 
ror, because  the  petition  showed  on  Its  face 
that  the  land  of  Engler  surrounded  the  lands 
of  appellants  and  that  no  fence,  road,  or 
lane  60  feet  wide  had  been  lejft  across  said 
Engler's  land  as  required  by  a  law  enacted 
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in  1884.  Gammers  Laws  of  Texas,  vol.  9, 
pp.  600-602. 

Tbere  are  two  reasons  wb7  tbat  law  has 
no  appUcatioiii  In  this  case:  First,  because 
the  law  provides  for  fences  and  roads  in  con- 
nection with  "land  surrounding  the  land  of 
another,"  and  It  clearly  appears  that  the 
land  of  Engler  lies  only  on  one  side  of  the 
land  of  appellants;  the  other  sides  being 
bounded  by  the  Rio  Grande,  over  which  Eng- 
ler has  no  power  or  control.  The  law  in  its 
Tery  terms  does  not  apply  to  a  tract  of  land 
BO  bounded,  but  the  law  was  evidently  in- 
tended to  protect  the  small  landowner  whose 
land  might  he  inclosed  in  a  pasture  or  other 
indosnre.  It  may  be  unfortunate  that  the 
law  did  not  include  land  bounded  as  Is  ap- 
pellants,' but  this  court  has  no  authority  to 
extend  It  so  as  to  include  land  evidently  not 
contemplated  by  the  Legislature. 

[3]  The  second  reason  why  the  law  of  1884 
cannot  be  invoked  in  this  case  is  that  It  wasi 
not  carried  into  the  Revised  Statutes  of  1893 
or  those  of  1911,  and  in  adopting  both  C!odes 
It  was  q>ecially  provided: 

"That  all  dvil  statutes  of  a  ;^neral  nature, 
in  force  when  the  Revised  Statutes  take  effect, 
and  which  are  not  induded  herein,  or  which 
are  not  hereby  expressly  continned  in  force,  are 
hereby  repealed." 

That  provision  Is  followed  by  certain  ex- 
ceptions to  the  repealing  clause,  the  law  oC 
1884  not  being  among  them. 

There  was  no  fundamental  error  in  over- 
ruling the  general  demurrer,  and  the  appeal 
will  be  dismissed  for  want  of  prosecution. 


WESTERN    UNION    TELEGRAPH    CO.    v. 

SHERLIN.     (No.  1549.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  18,  1916.) 

Telkobafhs  and  Teij:phone8  $=968(2)— Ao- 
TION8  FOB  Damages— Mrntal  StneniaiRO. 
On  October  9th  the  plaintiff  left  his  train 
at  (!%attanooga,  Tenn.,  because  he  could  not  buy 
a  ticket  required  for  hia  daughter,  a  child  of 
12.  B!arly  the  next  morning  he  filed  a  message 
to  his  father-in-law  in  Texas  requesting  money, 
which  was  written  and  accepted  by  the  defend- 
ant's agent.  In  the  afternoon  he  inquired  for 
an  answer,  for  the  first  time  revealing  his  cir- 
cumstances to  the  defendant's  agent  At  that 
time  the  message  had  not  been  sent.  On  Oc- 
tober 12th,  to  avoid  sacrificing  the  tickets  for 
the  rest  of  his  family,  plaintiff  was  obliged  to 
leave  for  Texas  without  an  answer,  and  to  leave 
bis  child  with  a  relative.  The  child  received 
good  treatment,  and  afterwards  came  safely  to 
Texas  alone.  Plaintiff  claims  specific  damages 
because  of  mental  suffering.  Held,  as  a  matter 
of  law,  that  the  situation  shown  in  evidence 
was  not  productive  of  such  mental  suffering 
proximately  caused  by  negligence  of  the  defend- 
ant as  would  entitle  the  plaintiff  to  judgment. 
[B!d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  69 ;  Dec.  Dig..  «=> 
68(2).] 

Levy,  J.,  dissenting. 

Appeal  fr«nn  Fannin  Coonty  Court;   8.  F. 
Leslie,  Judge. 


Action  by  Hugh  Sherlln  against  the  West- 
em  Union  Telegraph  Company.  Fimn  a  ver- 
dict for  plalntlfF,  the  defendant  ai^>eals.  Re- 
versed, and  judgment  rendered. 

The  action  Is  by  appellee  for  damaees, 
founded  upon  mental  anguish,  for  the  negli- 
gent faUure,  as  alleged,  to  transmit  and  de- 
liver the  following  telegram: 

"Chattanooga,  Tennessee.  October  10,  1913. 
J.  T.  Haney,  H.  M.  Bonham,  Texas.  Wire  me 
110.15  for  half  ticket  and  $5.00  expense  money. 
[Signed]  Hugh  SherUn." 

Tbere  was  a  trial  before  the  eoart,  and 
Judgment  for  appellee. 

The  evidence  shows  that  on  October  0. 
1913,  the  appellee  was  on  bis  way  from  tbe 
state  of  Tennessee  to  Bonham,  Tex.,  and 
when  in  the  vldnlty  of  Chattanooga  be  as- 
certained that  the  railroad  oou:H;>any  over 
whose  line  he  was  traveling  would,  require 
a  ticket  for  oae  of  his  children,  a  daughter 
about  12  years  old.  Appellee  did  not  have 
the  money  with  which  to  pay  for  the  ticket 
of  his  child,  and  he  and  his  family  got  off 
the  train  at  Chattanooga  and  went  to  tbe 
home  of  his  wife's  uncle,  who  resided  tbere. 
The  uncle,  as  appears  by  inference,  was  not 
able  to  advance  the  money  required  for  tbe 
ticket,  and  on  the  next  morning  at  7:45 
o'clock  appellee  filed  the  above  message, 
which  was  accepted  by  appellant  The  ap- 
pellee could  not  write,  and  at  his  request  tbe 
agent  wrote  the  message  for  him.  The  ai>- 
pellee  did  not,  according  to  tbe  evidence,  in- 
form the  agent  at  Chattanooga  at  the  time 
of  filing  the  message  of  the  circumstances 
surrounding  him,  but  at  4  o'clock  p.  m.  of 
the  same  day  did  give  the  agent  at  Chatta- 
nooga notice  as  follows: 

"That  I  was  in  trouble  and  would  have  to 
leave  one  of  my  children  If  I  didn't  get  the  mon- 
ey; that  I  had  no  money  and  did  not  want  to 
leave  her  there,  and  that  it  would  grieve  me  if 
I  did;  that  I  didn't  know  what  would  happen 
to  her,  and  that  she  would  have  to  come  to  Tex- 
as by  herself ;  that  J.  T.  Haney  was  my  father- 
in-law,  and  would  send  the  money  called  for  in 
the  message." 

At  the  time  of  this  notice  at  4  o'clock  It  does 
not  affirmatively  appear  as  a  fact  that  tbe 
agent  at  CSiattanooga  had  transmitted  the  tel- 
egram to  Bonham.  a^e  record  requires  this 
(Sourt  to  sum>ort  the  finding  of  the  trial  court, 
as  comprehended  in  the  Judgment,  that  tbe 
agent  at  Chattanooga  at  the  time  of  tbe  no- 
tice above  had  not  forwarded  the  telegram, 
and  that  it  was  yet  in  his  possession  for  tbe 
purpose  of  forwarding.  Two  hours,  it  was 
shown,  was  a  reasonable  time  for  a  message 
to  come  from  Chattanooga  to  Bonham.  The . 
evidence  sufficiently  supports  a  finding  of 
fact  here  made  of  a  negligent  failure  to 
transmit  and  deliver,  as  alleged,  the  tele- 
gram to  the  consignee,  who  was  aocesaible 
to  the  delivering  office  at  Bonham.  Tbe 
railway  titiiets  of  appellee  and  his  family 
were  not  valid  after  the  12th  day  <^  October, 
and  for  this  reason  they  were  compelled  to 
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pnrsue  tbe  Journey  wltboat  fortber  d^ay  In 
ChatUnooga.  The  child,  Cora,  was  left  In 
Outtaiiooga  at  her  granduncle's  home,  and 
was  well  treated  while  there.  Subaequently, 
in  about  a  weeic,  J.  T.  Haney  telegraphed 
tbe  money  to  Caiattanooga,  and  the  child 
Cora  came  alone  to  Bonham,  reaching  there 
safely  and  well.    Appellee  testified: 

"On  accoant  of  not  getting  tlie  money  asked 
for  in  the  message,  I  left  my  dau^t«r  Cora 
witb  Mr.  Coleman  at  Chattanooga,  Because  of 
tearing  her  I  waa  very  much  grieved,  and  suf- 
fered 80  mach  ttiat  I  was  unable  to  sleep  or  eat 
on  the  trip  to  Texas,  and  was  uneasy  about  her, 
because  I  knew  she  would  have  to  come  to  Tex- 
as alone.  I  brought  all  of  my  family  with  me 
except  my  daughter  Cora.  I  had  bad  feeling  on 
account  of  having  to  leave  her  to  come  alone, 
and  was  all  tore  up  over  it  •  •  •  I  left 
my  daughter  and  came  on  because  I  did  not 
want  to  lose  my  tickets.  I  could  have  stayed 
with  her  by  sacrificing  the  tickets.  Coleman 
and  his  family  treated  Cora  kindly,  and  she 
was  well  cared  for,  and  I  did  not  fear  that  my 
daughter  would  be  mistreated  while  with  him. 
M;  daughter  reached  Bonham  safely,  and  was 
well  when  she  arrived  in  Bonham,  and  notliing 
happened  to  her  in  any  way.  *  *  *  I  suf- 
fered more  on  account  of  having  to-be  separat- 
ed from  my  child  than  anything  else." 

Hamp  P.  Abney,  of  Sherman,  and  Rosser 
Thomas,  of  Bonham,  for  appellant  Con- 
nlngham  &  HcMahon  and  L>.  C  Fuller,  ell 
of  Bonham,  tor  appellee. 

LBVY,  J.  (after  stating  the  facts  as  above). 
By  appellant's  third  assignment  of  error  It  is 
contended  that,  since  the  proof  shows  no  no- 
tice of  the  circumstances  surrounding  appel- 
lee was  given  to  the  agent  at  Chattanooga  at 
the  time  tbe  message  was  filed  with  him, 
it  was  error  for  the  court  to  render  Judg- 
ment for  appellee  for  the  special  damages, 
which  was  mental  anguish.  The  evidence, 
construed  In  the  light  of  the  direct  and  cross- 
examination  of  appellee,  conclusively  shows, 
it  is  concluded,  that  the  only  notice  given 
by  appellee  to  the  agent  at  Chattanooga  re- 
specting q>ecial  damages  was  subsequent  to 
the  filing  of  the  message  at  7 :46  o'clock  a. 
m.,  and  such  notice  was  given  on  the  occasion 
of  his  second  visit  to  tbe  telegraph  oflBce  at 
4  o^clodc  in  the  afternoon,  when  he  inquired 
of  the  agent  concerning  an  answer  to  the 
telegram.  Bnt,  according  to  the  evidence  in 
the  record,  this  court  is  not  warranted  In 
concluding,  it  is  believed,  that  when  the  no- 
tice was  glvNi  to  the  forwarding  agent  at 
4  o'dock  saA  agent  had  performed  his  duty 
of  transmitting  tbe  message,  and  did  not 
liave  it  in  his  possession  unforwarded.  The 
inferace  is  permissible  from  tbe  evidence 
that  the  forwarding  agent  bad  not  at  tbe 
time  of  tbe  notice  transmitted  the  message, 
and,  as  the  trial  court  could  have  so  Infer- 
red, this  court  must.  In  sui^ort  of  bis  Judg- 
ment, 80  conclude.  The  forwarding  agent 
does  not  testify  respecting  the  transmission 
of  the  telegram.  The  receiving  agent  says: 
"I  recall  distbtctly  about  receipt  of  tbe  mes- 
nge  in  question,  but  do  not  recall  now  l^e 
tlmrt>f  its  receipt,"  and  does  not  otberwlae 


fix  the  time  or  day  when  he  received  it.  And 
the  effect  of  the  evidence  of  Mr.  Haney  is 
that  at  one  time  the  receiving  agent  t<dd 
him  there  was  no  message  in  tbe  office,  and 
later  admitted  to  him  "that  it  was  there 
when  I  called,  and  be  didn't  know  why  be 
did  not  give  it  to  me."  Mr.  Haney,  it  ap- 
peared, called  at  tbe  office  on  tbe  9th,  lOtb, 
and  llth  of  October,  and  on  which  day  the 
telegram  was  at  such  office  is  not  disclosed. 
In  view  of  the  facts,  therefore,  of  this  case, 
it  is  believed  that  notice  to  the  agent  before 
be  had  actually  forwarded  the  telegram  was 
sufficient  to  predicate  special  damagesi  Un- 
til the  telegram  bad  been  transmitted  by  the 
agent  at  Chattanooga  and  the  contract  in 
that  respect  performed,  he  had  power  to 
act  for  tbe  appellant  with  reference  to  tbe 
very  subject-matter  to  which  the  notice  r*-. 
lates.  It  is  not  thought  that  this  is  opposed 
to  tbe  principle  laid  down  in  Railway  Co. 
V.  BeHAer,  88  Tex.  649,  82  S.  W.  618;  Id., 
89  Tex.  428,  36  S.  W.  6.  See  Bonrland  v. 
Railway  Ca,  99  Tex.  407,  90  8,  W,  483,  8 
L.  R.  A.  (N.  S.)  1111,  122  Am.  St  Rep.  647. 

By  proper  assignment  of  error  it  is  urged 
that  under  the  facts  pleaded  and  proven  tbe 
appellee  is  not  l^ally  entitled  to  recover 
damages  for  mental  anguish.  Tbe  child,  it 
appears,  did  not  accompany  her  parents  on 
tbe  Journey  from  Chattanooga  to  Texas,  for 
lack  of  money  on  tbe  part  of  her  father  to 
pay  tbe  railway  fare.  While  at  Chattanooga 
the  child  was  well  treated,  and  stayed  at 
the  home  of  her  granduncle.  Aiqpellee,  as 
he  says,  had  no  fears  respecting  bis  daugh- 
ter while  at  her  granduncle's.  The  child 
subsequently  made  tbe  trip  to  Texas  safely 
and  was  well  when  she  arrived.  Tbe  mental 
distress  appellee  suffered  was  on  accoant  of 
the  fact  that  be  was  forced  to  separate  him- 
self from  tbe  child  and  leave  her  to  later 
continue  the  Journey  to  Texas  by  herself; 
she  being  young  and  Inexperienced.  Tbe 
fact  that  the  child  later  made  the  trip  alone 
should  not  in  the  evidence,  it  is  ccmcluded, 
be  held  to  be  tbe  direct  and  probable  result 
of  tbe  failure  to  deliver  the  telegram,  en- 
titling appellee  to  recover.  Knowing,  as  ap- 
pellee did,  that  the  child  would  have  to  take 
the  trip  alone,  it  was  Incumbent  upon  him  to 
take  all  reasonable  steps  to  prevent  that  fact 
and  guard  against  any  mental  distress  in 
that  respect  And  it  affirmatively  appearing, 
as  it  did,  tbat  appellee  himself  did  not  re- 
turn nor  send  any  one  else  to  accompany 
the  child,  and  there  being  an  absence  of  any 
evidence  excusing  appellee  from  tbe  failure 
to  take  such  steps  to  prevent  the  child  from 
traveling  alone,  bis  own  conduct,  and  not 
tbe  failure  to  deliver  the  telegram,  would 
be  tbe  proximate  cause  producing  tbe  mental 
anxiety  suffered  on  account  of  the  child's 
traveling  alone.  It  would  so  appear  from  the 
evidence  of  appellee,  and  therefore  the  bur- 
den was  on  bim  to  show  negligence  proxi- 
mately causing  injury.  And  the  mere  fact, 
It  is  concluded,  of  mental  agitation,  in  the 
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drcumstancefl  of  tbe  case,  at  being  separated 
from  the  cblld  and  continuing  the  Joumsy 
without  her,  does  not  afford  a  proper  basis 
for  recovery  of  the  damages  allowed.  Tele- 
graph Co.  y.  Chamberlain,  168  S.  W.  870; 
Morrison  v.  Telegraph  Co.,  24  Tex.  Civ.  App. 
347,  69  S.  W.  1127.  This  necessitates  the 
reversal  of  the  Judgment  and  here  rendering 
judgment  for  appellant,  with  all  costs  of  ap- 
peal and  of  the  trial  conrt. 

The  writer  Is  not  inclined  to  agree  to  the 
conclusion  of  the  majority  that  the  situation 
shown  in  the  evld«ice  Is,  as  a  matter  of  law, 
not  productive  of  such  mental  suffering,  prox- 
imately caused  by  negligence  of  appellant,  as 
would  entitle  appellee  to  the  judgment 

We  have  considered  the  other  assignments 
of  error,  and  believe  they  should  be  orer- 
nded. 


MISSOURI,  K.  A  T.  RY.  00.  OF  TEXAS  v. 
ELIAS.      (No.   5677.) 

(Court  of  Civil  Appeals  of  Texas.     Anstin. 

E%b.  9,  1916.    Rehearing  Denied 

March  1,  1816.) 

1.  PUEADINO    i8=»20— PETITION— AlTKUNATIVB 
AU.E0ATI0N8. 

A  petition  alleging  an  unconditional  liabil- 
ity against  the  defendant  railway  company,  and 
in  the  alternative  alleging  that  If  plaintiff  was 
mistaken  another  was  liable,  states  a  cause  of 
action  against  the  railway  company,  and  is  good 
as  against  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  43;  Dec.  Dig.  <8»20.] 

2.  Parties  i8=»26-^Joindbb— Rules. 

The  strict  rules  of  pleading  with  respeet  to 
the  joinder  of  parties  have  been  relaxed  owing 
to  the  abolition  of  the  distinction  between  law 
and  equity  and  the  forms  of  pleading. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  if  31,  86-40 ;    Dec.  Dig.  <S=>25.} 

8.  Appxal  and  Ebbob  i3=»1170(1)— Rkvikw— 

DiBBEOABD  or  Ebbob. 

In  an  action  for  the  loss  of  cotton  seed, 
plaintiff  joined  a  railroad  comi>any  and  an  oil 
mill,  judgment  being  rendered  against  the  rail- 
road company  alone.  Plaintiff  did  not  appeal 
from  the  judgment,  though  the  undisputed  evi- 
dence showed  that  one  of  the  parties  converted 
plaintiff's  cotton  seed.  Held,  that  as  on  retrial 
the  action  would  proceed  against  the  railroad 
company  alone,  the  error  must  be  deemed  harm- 
less and  the  judgment  affirmed  under  rule  62a 
(149  S.  W.  i),  requiring  the  disregarding  of  im- 
material errors,  though  the  joinder  was  improp- 
er, for  it  must  be  presumed  that  the  evidence 
justified  the  v»dict,  there  being  no  statement 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4032,  «)66,  4454,  4540; 
Dee.  Dig.  «=9U70(1).] 

4.  Appeal  anp   Ebbob  iS=>907(3)— PBEstniP- 

noN— Statement  or  Facts. 

Where  there  is  no  statement  of  facts  in  the 
record,  it  must  be  presumed  that  the  evidence 
justified  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=»9D7(3).] 

Appeal  from  Bastrop  County  Cooit;  Jk 
B.  Fdoe,  Judge. 

Action  by  A.  M.  SUm»  against  the  masoiuri, 
Kansas  &  Texas  Railway  Company  of  Ttssaa 


and  another.    From  a  Jndgment  against  the 
named  defendant  alone,  and  In  ftivor  of  its 
codefendant,    defendant   appeals.     Affirmed. 
See,  also,  166  S.  W.  417. 

Page  &  Jones,  of  Bastrop,  for  appellant. 
S.  L.  Staples,  of  SmithvUIe,  and  N.  A.  Rector, 
of  Anstln,  for  appellee. 

JENKINS,  J.  This  Is  the  second  appeal 
In  this  case.  It  was  tried  upon  the  same 
petition  as  tn  the  former  case.  For  a  full 
statement  of  same,  see  166  S.  W.  417.  Dpoa 
trial  of  this  case,  judgment  was  roidered 
in  favor  of  appellee  against  the  appellant, 
and  In  favor  of  the  codefendant  SmithvUIe 
Oil  MUl  Company. 

[1]  Appellant's  first  asstgnment  Is  that  the 
court  erred  In  overruling  Its  general  demur- 
rer, and  in  support  of  this  assignment  appel- 
lant cites  Oglesby's  Sureties  v.  State,  73 
Tex.  660,  11  S.  W.  873,  and  Thomdale  Mer- 
cantile Co.  v.  Evens  &  Lee,  146  S.  W.  1056. 
In  the  Oglesby's  Sureties  Case,  supra.  Judge 
Oalnes,  speaking  for  the  Supreme  Court  of 
this  state,  said: 

"To  allege  in  a  xwtition  against  A.  and  B. 
that  A.  is  liable  if  B.  is  not,  and  that  B.  is  lia- 
ble if  A.  is  not,  does  not  allege  the  unconditional 
liability  of  either." 

In  the  Instant  case  the  appellee  alleged 
an  unconditional  liability  against  the  Bail- 
way  Company,  and  then,  in  the  alternative, 
alleged  that  if  he  was  mistaken  In  his  alle- 
gation, that  the  Oil  Mill  Company  was  liable 
to  him ;  hence,  so  far  as  the  appellant  Is  con- 
cerned, It  was  not  error  to  overrule  its 
general  demurrer. 

[2-4]  The  second  assignment-  of  error  Is 
that  the  court  erred  in  overruling  appellant's 
special  exception  to  the  effect  that  appellant 
and  the  Oil  Mill  Company  were  improperly 
joined. 

"The  same  strict  rules  of  pleading  do  not  pre- 
vail with  us  in  respect  to  the  joinder  of  parties 
and  causes  of  action,  as  in  other  states  where 
the  distinction  between  law  and  equity  and 
foi-ms  of  action  is  recognized."  Craddock  v. 
Goodwin,  54  Tex.  682. 

Practically  the  only  injury  that  could  have 
been  suffered  by  appellant's  being  compelled 
to  try  the.  case  against  It  with  the  alleged 
cause  of  action  of  the  Oil  ipil  Company  would 
have  been  the  delay  that  might  have  been, 
but  in  this  case  was  not,  occasioned  thereby, 
concerning  which  the  court  might  have  ex- 
ercised a  sound  discretion,  and  the  additional 
cost,  which  might  have  been  reached  by  a 
motion  to  tax  costs.  On  Oi»  other  hand,  had 
appellee  been  forced  to  try  Its  case  agaiost 
appellant  alone,  the  Jury  mlgbt  have  found 
that  It  delivered  the  cotton  seed  to  the  Oil 
Mill  Company,  and  the  evidence  might  have 
been  sufficient  to  sustain  such  finding,  the- 
Jiixy  being  the  judges  of  the  credibility  ol 
the  witnesses  and  the  weight  to  be  given  to 
their  testimony.  On  a  trial  «saJjist  the  Oil 
Mill  .CompanjF  befere.aaether.Jory,  it  might 
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A^Yt  beea  foutd  that  the  seed  were  not  de- 
Uvcred,  and  an  aitpellate  court,  for  the  aaiue 
reason,  might  have  been  compelled  to  uphold 
that  verdict  And  thns,  though  the  undis- 
puted evidence  showed  that  one  or  the  other 
of  said  parties  converted  appellee's  cotton 
seed,  he  would  have  lost  as  to  both  of  them. 
But  It  Is  not  necessary  that  we  should  decide 
this  point  In  the  Instant  case,  for  If  we 
should  sustain  this  assignment  and  reverse 
this  case,  it  is  apparent  that  it  would  pro- 
ceed opon  another  trial  against  appellant 
alone,  inasmuch  as  the  judgment  In  favor  of 
the  Oil  Mill  Company  is  not  appealed  from, 
and  therefore  must  be  affirmed  by  this  court 
If  there  can  be  a  case  in  which  rule  82a 
(149  S.  W.  z)  properly  applies,  we  think  this 
Is  such  a  case.  There  is  no  statement  of  facts 
in  the  ]?ecord:  hence  we  must  presume  that 
the  testimony  fully  sustains  the  finding  of 
the  Jury  and  the  judgment  of  the  court;  and 
if  it  be  true,  as  must  be  implied  from  the 
verdict  of  the  jury  herein,  that  the  appellant 
received  the  cotton  seed,  as  alleged  in  plain- 
tiff's petition,  and  tailed  to  deliver  the  same, 
no  other  judgment  could  be  rendered  upon 
another  trial  than  that  which  was  rendered 
upon  the  trial  from  which  this  ap];>eal  is 
taken.  Besides  this,  appellee  not  having  aj^ 
pealed  from  the  Judgment  in  favor  of  the  Oil 
Mill  Company,  must  be  deemed  to  have  aban- 
doned his  suit  against  that  company;  and 
as  no  joint  UabiUty  Is  alleged,  we  see  no  rea- 
son why  appellee  might  not  abandon  his  ac- 
tion against  that  company,  and  we  think 
it  would  be  proper  to  treat  ttie  case  here  upon 
the  theory  that  this  is  now  a  proceeding 
against  appellant  alone. 

For  these  reasons  we  deem  it  our  duty  to 
affirm  the  judgment  of  the  trial  court  here- 
in ;  and  It  is  so  ordered. 

Judgment  affirmed. 


MATTIBLD  CO.  et  aL  T.  HARLAM  ft  HAB^ 
\^kS.    <No.  1688.)* 

(Court  of  Civtl  Appeals  of  Teraa.    IJtnrkana. 

March  U.  1910.     On  B«heat4ng, 

March  24, 1910.) 

1.  AfPKAi.  AND  Bbbob  «=>1010(1)— Rsvntw— 
FiHDiNas  or  Facts. 

There  beinz  evidence  tending  strongly  to 
npport  the  finding  that  a  transaction  was  a 
nle,  and  not  a  oonsignment  of  goods,  that  1»- 
■ne  is  not  open  on  appeal. 

[Ed.  Motfc-'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f {  3979-3981 ;  Dec,  Dig.  «=» 
lOlOa).] 

2.  Fbausuuiht  OonvsTANOKS  i8»229— Buuc 
Sales— RnDBDT  by  Gaenishment. 

The  purchaserB  from  one  who  sells  withont 
eomplianoe  with  the  Bulk  Sales  Law  (Rev.  St. 
1911,  arts.  3971-5973)  are  liable  in  garnish- 
ment to  his  creditors  for  the  goods,  or  the  pro- 
ceeds, if  resold. 

(Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  iS  66S-670;  Dec.  IHg. 
*=>229.] 


3.  FbAUDULBNT  COItVJiTANCBB  «=3322— BUXK 
SaUSS— RlQHTS  or  BUTKB. 

One  who  in  making  a  purchase,  void  be- 
cause ia  violation  of  Bulks  Sales  Law,  as  con- 
sideration releases  the  seller's  debt  to  him, 
cannot  revive  it  so  as  to  share  with  the  seller's 
other  creditora 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  981;   Dea  Dig.  «s» 

4.  FBAUDtnUNT  CONVKTANCaS  «s»818— Btti-k 
Salks— LiABiiiirr  of  Second  BtnrEB. 

S.  selling  in  violation  of  the  Bulk  Sales 
Law  to  M.,  and  M.  reselling  to  N.,  and  taking 
his  note,  S.'s  creditors  cannot  subject  to  their 
debts  both  the  note  and  the  goods. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  981;   Dec;  Dig.  «s» 

On  Rehearing. 

5.  Chattei.  Mobtoaobs  <S=>186  —  Stock  op 
Goods— RBSBBvma  Tnxs  as  Sbcuxitt  in 

SAI.B. 

Rev.  St  1911,  art  3970,  declaring  void 
every  mortgure  or  other  form  of  lien  attempted 
to  be  given  by  the  owner  of  a  stock  of  goods 
daily  exposed  to  sales  in  parcels  in  the  r^ular 
course  of  business,  does  not  aimly  to  a  Uen  re- 
sulting tram,  reservation  of  title  to  secure  the 
gurchase  money,  made  when  the  goods  were  sold 
>  the  storekeeper;  and  this  though  article  S664 
makes  sn<^  a  reservation  of  title  a  mere  chattel 
mortgage. 

[Ed.  Note.— For  oth^r  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  $  368;   Dec.  Dig.  i8=9l88.] 

6.  (Thattei,  Mobtoaobs  i8=3l88— Unrecobdbd 
Reskhvatton  of  TiTu;— Rbtakino  Goods— 
Riohtb  or  Obbditobs  and  Sbiusb. 

Under  Rev.  St  1911,  art  6664,  declaring 
a  reservation  of  title  to  diattels  to  secure  the 
purchase  monev  a  chattel  mortgage,  void  as  to 
creditors  and  bona  6de  purchasers  unless  reg^ 
istered,  the  seller  taking  possession  of  the  goods 
with  the  consent  of  the  buyer  can  hold  them  to 
the  extent  of  the  unpaid  purchase  price,  against 
creditors  of  the  buyer  not  then  havlntr  a  lien 
on  them,  thongh  the  reservation  was  nszecorded. 
[BM.  Note— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  368;    Dea  Dig.  «=3l86.] 

Appeal  from  Smith  County  Court ;  Jesse  F. 
Odom,  Judge. 

Action  by  Harlan  ft  Harlan,  a  corporation, 
against  the  Mayfleld  Company  and  another, 
with  garnishment  against  tiie  Mayfleld  Com- 
pany and  W.  B.  Nunnellee.  From  an  adverse 
judgment,  the  garnishees  appeal.  Reversed 
and  rendered. 

Simpson,  Lasseter  ft  Gentry,  of  Tyler,  for 
appellants.  Price  ft  Bealrd,  of  Tyler,  for  ap- 
pellee. 

HODGES,  J.  On  December  1,  1913,  the 
Mayfleld  Oimpany,  a  private  corporation,  ac- 
quired at  a  bankrupt  sale  a  stock  of  goods, 
wares,  and  merchandise,  together  with  some 
furniture  and  fixtures.  On  the  same  date 
all  of  those  goods,  furniture,  and  fixtures  were 
delivered  to  the  possession  of  one  M.  T. 
Sheets,  of  Tyler,  Tex.  The  value  of  the 
goods  amounted  to  ^,100 ;  the  value  of  the 
furniture  and  fixtures  to  $8(X).  M.  T.  Sheets 
Immediately  advertised  in  the  only  daily 
paper  published  in  the  city  of  Tyler,  where 
the  transaction  occurred,  that  E.  O.  Sheets 


#B>ror  oth«r  case*  laa  same  topic  aod  KXY-NUMBER'la  all  Ker-Niimbered  DIgnU  and  IndsxM 
'Application  tct  writ  of  error  pending  In  Supreme   Court. 


Digitized  by 


Google 


314 


184  S0X7THWBSTERN  BBPOBTBS 


(Vex. 


bad  pnrchaaed  throngb  the  Mayfleld  Com- 
pany the  John  F.  Haden  &  Son  bankrupt 
stock  of  groceries,  and  would  conduct  a  gro- 
cery business  at  the  old  stand  of  John  F. 
Hadefi.  On  December  Bth  following,  Febm- 
ary  12,  1914,  and  In  August  of  the  same  year 
the  Mayfleld  Company  and  Sheets  entered 
Into  different  written  agreements,  which  were 
offered  in  erldence  and  form  a  part  ot  the 
findings  of  fact  filed  by  .the  trial  Judge.  These 
tend  to  show  that  the  goods  were  delivered 
to  Sheets  upon  consignment,  to  be  disposed 
of  by  him  as  the  agent  of  the  Mayfield  Com- 
pany. The  trial  court,  however,  found  that 
these  agreements,  when  properly  construed, 
were  Intended  to  constitute  merely  a  mortgage 
upon  the  goods  in  favor  of  the  Mayfleld  Com- 
pany to  secure  the  original  price,  and  that 
the  transaction  between  the  Mayfleld  Com- 
pany and  Sheets  was  a  sale  and  purchase  of 
the  goods,  furniture,  and  fixtures  for  the  ag- 
gregate sum  of  $3,900.  M.  T.  Sheets  took 
charge  of  the  goods,  and,  so  far  as  the  evi- 
dence discloses,  conducted  it  according  to  the 
usual  methods  of  carrying  on  a  retail  grocery 
business.  During  the  year  1914  he  incurred 
debts  to  various  parties  among  whom  was 
Harlan  A  Harlan,  a  private  corporation,  the 
appellee  in  this  suit  After  deducting  pay- 
ments which  had  been  made  to  Harlan  & 
Harlan  at  different  times.  Sheets  owed  tliat 
company  when  he  quit  business  the  sum  of 
$103.40.  On  November  25,  1914,  the  Mayfleld 
Company,  by  agreement  or  otherwise,  took 
charge  of  all  the  goods  which  Sheets  then 
had  on  hand  wtiich  had  been  purchased  from 
It,  and  closed  the  house.  The  only  goods  in 
the  building  at  that  time  which  were  not 
taken  possession  of  by  the  Mayfleld  Com- 
pany consisted  of  a  small  lot  amounting  in 
value  to  the  sum  of  $90  according  to  an  esti- 
mate then  made,  but  which  were  subsequent- 
ly appraised  at  $35.  At  the  time  of  this 
transaction  Sheets  was  indebted  to  the  May- 
field  Company  in  the  sum  of  $2,250.20,  and 
owed  other  debts  to  the  amount  of  $600.  On 
the  28th  of  November  the  Mayfleld  Com- 
pany sold  and  delivered  to  the  appellant  W. 
B,  Nunnellee  this  entire  stock  of  goods,  to- 
gether with  the  furniture  and  flxtures.  The 
goods  were  invoiced  in  that  sale  at  $085.17; 
the  flxtures  at  $619.20.  The  consideration 
paid  by  Nunnellee  was  part  cash  and  a  prom- 
issory note  amounting  in  the  aggregate  to  over 
$400.  In  January  following  Harlan  &  Har- 
lan flled  suit  in  the  Justice  court  against 
Sheets  for  the  $103.40  due  on  account,  and 
at  the  same  time  sued  out  writs  of  gamish- 
.  ment  which  were  served  upon  both  the  May- 
fleld Company  and  Nunnellee.  The  May- 
field  Company  answered,  denying  that  It 
owed  Sheets  anything,  or  had  any  effect  be- 
longing to  him  in  its  possession.  By  way  of 
special  answer,  however,  it  alleged  that  pre- 
vious to  that  time  it  had  delivered  to  M.  T. 
Sheets  on  consignment  a  stock  of  goods, 
wares,   and   merchandise,   and   that   subse- 


quently Sheets,  In  order  to  pay  to  the  May- 
fleld Company  a  part  of  his  debt,  had  turned 
over  and  delivered  to  it  goods,  wares,  and 
merchandise  inventoried  at  about  $900,  of  the 
probable  value  of  $600,  which  were  a  part  of 
the  goods  theretofore  -consigned  to  Sheets  by 
the  Mayfleld  Company;  that  this  amount 
was  credited  on  the  account  of  Mayfleld  Com- 
pany against  Sheets;  tliat  prior  to  the  time 
the  writ  of  garnlslmient  was  served  upon  it 
the  Mayfleld  Company  had  transferred  and 
sold  the  merchandise  received  from  Sheets  to 
other  parties,  and  had  no  Interest  in  or  claim 
to  the  merchandise.  Nunnellee  answered,  de- 
nying that  he  owed  Sheets  anything  or  had 
in  his  possession  any  effects  belonging  to 
Sheets,  except  a  small  amount  of  merchan- 
dise appraised  at  $35;  that  before  f^he  serv- 
ice of  the  writ  of  garnishment  a  Judgment 
was  rendered  against  him  in  favor  of  I.  H. 
Crutcher  &  Son  in  a  suit  similar  to  the  one 
then  pending  for  an  amount  greatly  in  excess 
of  the  $35,  and,  if  Cmtcher's  Judgment  Is 
sustained,  the  garnishee  would  have  nothing 
belonging  to  Sheets.  These  answers  were 
controverted  by  Harlan  &  Harlan. 

In  a  trial  before  the  court  a  Judgment  was 
rendered  In  favor  of  Harlan  ft  Harlan  against 
the  Mayfleld  Company,  flnding  as  facts  that 
at  the  time  the  writ  of  garnishment  was  serv- 
ed Nunnellee  had  in  his  hands  ^ects  belongr- 
Ing  to  Sheets  consisting  of  a  stock  of  gro- 
ceries, goods,  wares,  and  merchandise  of  the 
value  of  $985.17;  that  Mayfleld  Company 
had  in  its  possession  a  promissory  note  exe- 
cuted and  delivered  to  it  by  Nunnellee  for 
the  stock  of  goods  in  the  sum  of  $450.  It 
was  ordered  that  Mayfield  Company  deliver 
up  to  the  sheriff,  or  any  constable  of  Smith 
county,  Tex.,  presenting  to  It  an  execution  in 
favor  of  the  plaintiff  Harlan  &  Harlan,  the 
note  of  Nunnellee,  and  that  Nunnellee  de- 
liver the  effects,  or  so  mucA  thereof  as  was 
necessary  to  satisfy  the  execution.  Both  the 
Mayfleld  Company  and  Nunnellee  have  ap- 
pealed. 

[1,2]  In  one  group  ot  assigned  errors  the 
appeUants  contend  tliat  the  evidence  shows 
that  the  Mayfleld  Company  had  never  parted 
with  the  title  to  the  goods  when  delivered  to 
Sheets;  that  such  delivery  was  a  mere  con- 
signment to  an  agent,  and  that  the  Mayfield 
Company  had  a  right  to  retake  these  goods 
at  any  time  with  the  consent  of  Sheets.  That 
contention  is  based  upon  the  various  written 
agreements  which  were  offered  in  evidence. 
The  court's  flnding  to  the  contrary  disposes 
of  that  issue  of  fact  The  dealings  between 
the  Mayfield  Company  and  Sheets  were  mndi 
like  those  which  usually  occur  between  a 
vendor  and  purchaser,  and  in  many  respects 
unlike  those  which  generally  take  place  be- 
tween a  principal  and  his  agent.  The  entire 
absence  of  any  stipulation  in  those  written 
agreements  fixing  the  oompmsatlon  which 
Sheets  was  to  have  for  handling  the  goods, 
when  considered  In  connection  with  his  man* 
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ner  of  advertlalng  aod  conducting  the  busi- 
ness, all  tend  strongly  to  snpiwrt  the  findings 
of  the  trial  court  It  is  conceded  that  the 
May  field  Company  took  the  goods  from 
Sheets  on  the  25tb  day  of  November,  1914, 
without  complying  with  the  requirements  of 
articles  3971,  3973  of  the  RevlBed  aril  Stat- 
utes, commonly  known  as  the  "Bulk  Sales 
Law,"  and  that  its  purchase  from  Sheets  was 
void  as  against  the  tatter's  creditors.  The 
liability  of  the  Mayfleld  Company  to  those 
creditors  for  the  goods  remaining  In  its 
hands,  or  their  proceeds  if  sold,  in  a  proceed- 
ing of  this  character,  is  settled  by  a  recent 
decision  of  our  Supreme  Court  Owosso 
Carriage  &  Sleigh  Co.  v.  Mcintosh  &  Warren 
(Sup.)  179  S.  W.  257.  We  deem  it  unneces- 
sary to  add  anything  to  what  is  said  in  that 
opinloa 

[1]  Tba  Mayfleld  Company  insists  that  the 
stock  of  goods  received  by  it  from  Sheets  was 
insufficient  to  satisfy  all  of  the  creditors  of 
Sheets,  and  that  if  it  Is  liable  upon  the 
ground  that  its  purchase  was  unlawful,  nev- 
ertheless Harlan  &  Harlan  is  not  entitled  to 
o^ect  its  entire  claim ;  that  it  should  share 
with  other  creditors  of  Sheets  a  part  of  the 
loss  resulting  from  the  inaufllclency  of  the 
assets  to  satisfy  his  indebtedness.  This  pro- 
ceeding Is  not  one  in  which  we  can  enforce 
an  equitable  distribution  of  the  assets  of  an 
Insolvent  debtor.  We  are  not  referred  to  any 
erldence  showing  that  Sheets  was,  in  fact, 
insolvent,  or  that  the  Mayfleld  Company  will 
lose  its  debt  unless  such  a  distribution  is 
made.  It  may  be  that  in  its  purchase  from 
Sheets  the  Mayfleld  Company  released,  in 
whole  or  in  part  whatever  debt  Sheets  owed 
it  If  so,  it  cannot  now  revive  that  claim 
and  Insist  on  sharing  with  other  creditors 
the  right  to  a  distributive  portion  of  the  as- 
sets of  Sheets.  The  contract  by  which  it  se- 
cnred  possession  of  the  goods  from  Sheets 
was  unlawful;  and  the  law  will  leave  the 
parties  just  where  they  placed  th^nselves. 

We  therefore  conclude  that  the  judgment 
against  the  Mayfleld  Company  should  be  af- 
firmed. 

[4]  But  the  appellant  Nunnellee  occupies /a 
different  situation.  He  purchased  from  the 
Mayfleld  Company,  and  gave  his  promissory 
note  in  part  payment.  Assuming  that  goods 
In  the  hands  of  a  vendee  of  one  who  has  pur- 
chased in  vlolatton  of  the  "Bulk  Sales  Law" 
may  be  reached  through  garnishment  pro- 
<^eedlngB  by  an  aggrieved  creditor,  it  would 
be  manifestly  unjust  to  so  hold  under  the 
drcumstances  presented  by  the  record  before 
M.  1J->  appellee  recovered  a  Judgment 
>salD8t  the  Mayfleld  Company  requiring  it  to 
iellver  to  the  proper  officer  the  note  by  Nun- 
nellee for  the  goods,  and  that  Judgment  is 
tteie  affirmed.  Appellee  Is  not  entitled  to 
•object  both  the  note  and  the  goods  to  its 
4ebt  Armstrong  v.  Elbert  14  Tex.  Civ. 
App.  141,  36  S.  W.  139,  and  cases  dted.  The 
tecotd  farther  shows  that  the  goods  held  by 


Nunnellee  other  than  those  for  whlcb  the 
note  was  given  had  been  previously  gar- 
nished by  another  creditor  of  Sheets. 

The  judgment  as  to  Nunnellee  will  there- 
fore be  reversed,  and  Judgment  here  render- 
ed in  his  favor. 

On  Behearing. 

[S,  •!  After  considering  the  arguments  pre- 
sented and  the  anthorlties  referred  to  in  the 
appellants'  motion  for  a  rehearing,  we  liave 
conclnded  that  we  erred  in  affirming  the 
Judgment  rendered  against  Mayfleld  Com- 
pany. Assuming,  as  the  trial  court  did, 
that  the  contracts  entered  into  between  May- 
fleld Company  and  Sheets  had  the  effect  of 
creating  a  mortgage  or  lien  In  favor  of  May- 
fleld Company  for  the  purchase  price  of  the 
goods  delivered  to  Sheets,  that  t&ct  alone 
was  suffldent  to  place  those  goods,  when  re- 
turned to  Mayfleld  Company,  beyond  the 
reach  of  the  writ  of  garnishment  afterwards 
served.  It  is  true  that  article  3970  of  the 
Bevlsed  Civil  Statutes  makes  void  "every 
mortgage,  deed  of  trust  or  other  form  of 
lien  attempted  to  be  given  by  the  owner  of 
any  stock  of  goods,  wares  or  merchandise 
dally  exposed  to  sale.  In  parcels,  in  the  reg- 
ular course  of  business."  But  in  the  case 
of  Bowen  V.  Lansing  Wagon  Co.,  91  Tex.  385, 
43  S.  W.  872,  our  Supreme  Court  has  deter- 
mined that  this  article  of  the  statutes  has  no 
effect  upon  mortgages  or  liens  resulting  from 
a  reservation  of  title  to  secure  the  purchase 
money  made  at  the  time  the  goods  are  sold. 
It  is  further  held  that  article  6654,  which 
makes  all  reservation  of  title  to  or  property 
in  chattels  as  security  for  the  purchase  mon- 
ey mere  chattel  mortgages,  does  not  affect 
the  validity  of  such  Hens.  Such  reservations 
are  void  only  as  to  creditors  and  subsequent 
purchasers  In  good  faith  without  actual  or 
constructive  notice  of  the  existence  of  the 
lien.  If  Mayfleld  Company  had  any  lien  in 
this  Instance,  it  arose  at  the  time  the  goods 
were  purchased  by  Sheets,  and  by  reason  of  a 
reservation  of  the  title  to  the  goods  to  se- 
cure the  purchase  money.  Such  a  lien  or 
mortgage  was  void  only  as  to  the  creditors 
of  Sheets  and  those  who  subsequently  pur- 
chased from  him  without  actual  or  construc- 
tive notice.  At  the  time  Sheets  returned  the 
goods  to  Mayfleld  Company  in  part  payment 
of  his  debt  Harlan  &  Harlan  had  acquired 
no  lien  and  had  taken  no  legal  action  which 
would  place  It  in  that  class  of  creditors  en- 
titled to  the  protection  of  article  5654.  Bow- 
en  v.  Lansing  Wagon  Co.,  supra;  Hall  v. 
Keating  Implement  Co.,  33  Tex.  Civ.  App. 
526.  77  S.  W.  1054;  Eason  v.  DeLong,  38 
Tex.  Civ.  App.  531,  86  S.  W.  34S;  Mansur 
&  Tebbetts  Implement  Co.  v.  Beeman-St 
aalr  Co..  45  S.  W.  729. 

The  writ  of  garnishment  was  sued  out  aft- 
er Mayfleld  Company  had  secured  possession 
of  the  goods  and  held  whatever  title  bad 
theretofore  been  held  by  Sheets.    The  service 
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of  this  writ  conld  bave  no  retroactlre  effect. 
Tbe  attitude  of  Harlan  ft  Harlan  must  be 
determined  by  Its  status  at  tbe  time  Sbeets 
parted  wltb  bis  title  and  possession  to  May- 
field  Company.  If  tbe  mortgage  was  valid  as 
between  Mayfield  Company  and  Sbeets,  and 
there  is  no  creditor  who  can  assail  Its  validity, 
It  follows  that  tbe  goods  In  tbe  hands  of  May- 
fleld  Company  were  not  subject  to  tbe  writ 
at  the  time  of  Its  service.  Xbe  evidence 
shows  that  tbe  debt  due  Mayfleld  Company 
by  Sheets  was  greatly  In  excess  of  tbe  value 
of  the  goods  be  returned.  What  Mayfleld 
Compaqy  might  have  accomplished  by  a  Ju- 
dicial proceeding  In  subjecting  those  goods 
to  the  payment  of  Its  debt  against  Sheets  is 
not  illegal  when  done  by  tbe  parties  them- 
selves without  tbe  perpetration  of  any  fraud 
or  wrong  toward  others. 

The  judgment  heretofore-  rendered  affirm- 
ing that  of  the  trial  court  as  to  Mayfleld 
Company  wlU  be  reversed,  and  Judgment  will 
be  here  rendered  In  favor  of  tbe  appellant 
Mayfleld  Company,  together  with  all  costs 
both  of  this  court  and  of  tbe  CQurt  below. 


MA.TFIBM)  CO.  et  al.  v.  I.  H.  ORTJTOHEB 
&  SON.     (No.  1545.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  11,  1916.     On  Rehearing, 

Feb.  24,  1916.) 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

'  Action  by  I.  H.  Orutcher  ft  Son  against  M. 
T.  Sheets,  with  garnishment  against  the  May- 
field  Company  and  another.  From  an  adverse 
judgment,  garnishees  appeal.  Beversed  and 
rendered. 

Simpson,  Lasseter  ft  Gentry,  of  Tyler,  for  ap- 
pellants. Price  ft  Beaird,  of  O^ler,  for  appel- 
lees. 

WIIil/SON,  O.  J.  This  case  In  its  material 
facts  is  like  Mayfleld  Company  et  al.  v.  Har- 
lan &  HarUn,  184  S.  W.  313,  this  day  decided 
by  this  court,  except  that  there:  (1)  The 
amount  of  the  debt  in  favor  of  appellee  against 
M.  T.  Sheets  was  $133.83;  (2)  the  writs  of 
garnishment  were  served  upon  Mayfleld  Com- 
pany and  Nunnellee  before  the  former  sold  the 
Sheets  stock  of  goods  to  the  latter,  and  at  a 
time  when,  according  to  a  finding  of  tbe  court, 
tbe  goods  were  in  the  joint  possession  of  May- 
field  Company  and  Nunnellee ;  and  (3)  the 
judgment  directed  them  to  deliver  to  the  sher- 
iff or  constable  holding  an  execution  issued  on 
the  judgment  in  appellee's  favor  against  Sheets 
the  effects  belonging  to  him  and  in  their  pos- 
session when  the  writs  were  served,  or  so  much 
of  same  as  were  necessary  to  satisfy  such  exe- 
cution. The  finding  that  tbe  goods  were  in  the 
joint  possession  of  Mayfleld  Company  and  Nun- 
nellee at  the  time  the  writs  of  garnishment  were 
served  upon  them  respectively  is  attacked  by 
nnpellants  as  without  support  in  the  testimony. 
But  the  finding  was  warranted  by  evidence 
which  it  appeal's  from  the  record  appellants  in 
open  court  agreed  the  court  should  consider  In 
determining  the  facts  of  the  case.  For  reasons 
stated  in  the  opinion  of  Judge  Hodges  disposing 
of  the  Harlan  Case,  the  judgment  is  believed  to 
be  without  error,  and  therefore  it  is  aflirmed. 


On  Behearing. 

As  stated  in  the  opinion  of  this  appeal,  the 
case  is  like  Mayfleld  Comnany  et  al.  v.  Harlan 
ft  Harlan,  184  S.  W.  313,  decided  27th  ult. 
The  motion  of  the  appellnnt  Mayfleld  in  that 
case  has  been  granted,  and  for  reascms  stated  in 
the  opinion  of  .Justice  Hodges  on  that  motioa 
the  judgment  therein  rendered  by  this  court 
a£Srming  tbe  judgment  of  the  court  below  in 
so  far  as  it  was  against  the  Mayfleld  Company 
has  been  set  aside,  and  judgment  has  been  here 
rendered  in  fkvor  of  that  company.  Those  rea- 
sons apply  as  well  to  this  case,  and  therefore 
the  motions  of  the  appellants  will  be  granted, 
the  judgment  heretofore  rendered  by  this  court 
afiirming  the  judgment  of  the  coart  below  will 
be  set  aside,  and  judgment  will  be  here  render- 
ed that  appellees  take  nothing  by  their  suit 
against  appellants,  and  that  the  latter  recover 
of  the  former  the  costs  of  both  this  court  and 
the  court  below. 


HAZELRIGO  ▼.  NABANJO.     (No.  5621.)  • 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  23,  1816.     Rehearing  Denied ' 

March  22,  1916.) 

1.  OONTINUANCB    9=s2S— RieHT  .  TO— DBRIAI.. 

In  an  action  for  the  purchase  price  of  hors- 
es, where  it  was  not  shown  that  cattle  transac- 
tions between  the  parties  were  material,  the  de- 
nial of  a  continuance  on  account  of  the  absence 
of  witnesses  who  could  testify  as  to  such  trans- 
actions was  not  error. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  if  68-71;   Dec.  Dig.  <»»23.] 

2.  OONTINDANCB    ®=»46(4)    —    APPLICATION  — 
StaTB]i(KNT  OV  OOtrCLUSION. 

A  mere  statement  of  a  coaclusion  aa  to 
what  would  be  proven  by  an  absent  witness  is 
not  a  compliance  with  the  statute  entitling  a 
party  to  a  continuance  to  procure  such  witness. 
[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §  132 ;   Dec.  Dig.  <S=s»46(4).] 

3.  OONTIN17ANOE  9=^22— Abbbht  WmTEaSBS— 

Right  to. 

In  an  action  for  the  purchase  price  of  hors- 
es, where  defendant  counterelaimed  for  duty 
paid  on  the  horses,  and  the  evidence  showed 
that  neither  the  seller  nor  one  of  his  agents 
had  anything  to  do  with  the  payment  of  duties, 
the  denial  of  a  continuance  requested  on  the 
ground  of  the  absence  of  tbe  seller  and  such 
agent,  whom  it  was  daimed  could  testily  as 
to  such  matters,  was  not  error;  for  in  dispos- 
ing of  such  a  question  the  appellate  court  may 
consider  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  §{  58-67;    Dec.  Dig.  «=>22.] 

4.  PHmcIPAI.  AND  Aoent  ®s>110(l)— Aoenct 
—Scope— Prksumptionb. 

Agency,  when  once  shown  to  exist,  is  pre- 
sumed to  be  general,  and  not  special. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Gent  Dig.  §ji  391,  393,  S9&.  309,  401; 
Dec.  Dig.  <S=>119(1).] 

6i.  BviDKNOE    <3=s>75— Pbbbumptioh— Failubb 

TO  Pboduce  Evidence, 

A  party's  failure  to  produce  evidence  or  in- 
troduce a  witness  who  Is  present  raises  a  pre- 
sumption that  such  evidence  was  not  favorable 
to  him.  and  that  such  witness  would  not  have 
testiSed  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  95;   Dec.  Dig.  «=»75.] 

6.  Pbincipai.  and  Agent  iS=>l23(10)  —  Ac- 
tions—Evmbnce—Su  prroTENOY . 

In  a  suit  for  the  purclinse  price  of  horses, 
where  defendant  claimed  plaintiff  was  bound  to 
recompense  him  for  duties  paid  on  the  animals. 


QssFor  otbar  cases  see  sama  topic  and  KET-NUMBBR  in  aU  Key-Numbered  Digests  and  laduM 
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(Tidence  held  to  wanant  ft  fiadinK  that  defend- 
ant's brother,  to  irh«m  Oa  dutiee  were  ^aid,  was 
derendaafa  agent  authorized  to  receive  pay- 
ment 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Agent,  Cent  Dig.  |  42»;  Dec.  Dig.  ««>lS8<10).] 

Appeal  from  District  Oourt,  Webb  Oonnty ; 
3.  V.  MallaUy,  Judge. 

Action  by  Francisco  Naranjo  against  J. 
B.  Eazelrigg.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Hldra,  Hlcfcs,  Tteagaiden  &  Dickson,  of  San 
Antonio,  for  appellant  H.  O.  Dlddnson,  of 
Laredo,  for  appellee. 

MOUHSUND,  J.  Francisco  Naranjo  sued 
J.  B.  Hazelrlgg  for  f2,S40  alleged  to  be 
doe  for  127  head  of  bones  and  nuUes  sold 
b7  Naranjo  to  HaseIHgg-  Hazelrlgg  admit- 
ted that  he  bought  127  head  of  horses  and 
moles  from  plaintiff,  through  his  agent  VI- 
centa  Garza,  but  alleged  that  as  a  part  of 
said  agreement  he  (Haselrigg)  paid  the  du- 
ties, both  eziwrt  and  Import  from  Mexico 
to  the  United  States,  of  approxlmatelr  $10 
per  bead  on  200  head  of  horses,  and  It  was 
agreed  that  the  same  should  be  repaid  to 
defendant  out  of  the  purchase  price  of  said 
horses,  and  that  thereafter  said  200  head  of 
horses  were  placed  in  a  pasture,  and  charges 
of  $250  accrued  for  their  pastarage;  that 
thereafter  the  number  of  horses  was  reduced 
by  "death,  purchase  and  claims  of  others" 
to  about  127  head,  and  defendant,  through 
an  agreement  with  said  Oarea,  took  the  same 
at  the  rate  of  $20  .per  head,  with  the  un- 
derstanding that  the  duties  as  well  as  the 
pasturage  advanced  by  defendant  should  be 
deducted  from  the  price ;  and  that  ttaer^ore 
he  only  owes  to  plaintiff  $300. 

Plaintiff,  by  supplemental  petition,  admit- 
ted that  he  was  bound  to  pay  the  duties,  and 
alleged  that  through  his  agent  Segiudo  Vil- 
lareal,  he  paid  to  defendant  $2,000,  the  full 
amount  of  said  duties.  He  dialed  that  he 
agreed  to  pay  defendant  the  pasturage,  or  to 
deduct  same  from  the  purchase  price  of  the 
borsea.  Defendant,  in  answer  to  such  peti- 
tion, denied  the  facts  therein  alleged,  and  al- 
leged tbat  none  of  the  sums  mentioned  In  his 
answer  had  been  paid  or  allowed  him.  Upon 
the  trial  plaintiff  agreed  that  defendant  was 
entitled  to  an  offset  of  $250  for  pasturage 
Hald  by  him.  Judgment  was  rendered  in  fa- 
TW  of  plaintiff  for  $2,290. 

[1]  Appellant  ocmplalns  of  the  refusal  of 
Us  flrst  application  for  a  continuanoe,  where- 
in he  alleged  that  the  testimony  of  plaintiff, 
Naranjo,  and  Vicenta  Garza  was  material  to 
Ills  defense.  He  alleged  that  he  expected  to 
prove  by  said  witnesses  that  for  two  years 
lie  bad  been  dealing  with  plaintiff  in  the 
bnylog  and  selling  of  cattle,  and  that  during 
•aid  time  they  had  been  running  an  open  ac- 
wont,  and  that  he  had  paid  various  sums  to 
tbe  plaintiff,  and  does  not  know  the  exact 
^toB  of  said  aoooiant,  but  that  said  Garza, 
the  manager  and  agent  of  Naranjo,  has  kept 


aocurate  acoonnt,  and  tbat  the  mattear  sued 
on  by  plaintiff  la  d^iendent  upon  the  status 
of  the  account  between  plaintiff  and  defend- 
ant No  effort  is  made  to  show  In  what  way 
there  Is  any  connection  between  the  contract 
for  the  sale  of  the  horses  and  tbe  alleged  ac- 
count concerning  purchases  and  sales  of  cat- 
tle. There  is  no  pleading  which  would  make 
said  testimony  material,  and  tbe  allegations 
In  regard  thereto  were  not  sufBdent  to  re- 
quire the  granting  of  the  application. 

[2,  3]  It  was  further  alleged  in  the  applica- 
tion that  he  had  paid  the  duties  on  the  hors- 
es as  pleaded  by  him,  and  that  he  was  en- 
titled to  an  oSaet  cm  the  amount  of  duties 
paid  to  tbe  extent  of  approximately  $2,000, 
and  that  these  facts  are  known  to  Uarsa  and 
plaintiff,  and  that,  if  said  parties  were  pres- 
ent, be  would  be  able  to  show  such  facts  by 
them,  or  at  least  by  Garza.  It  will  be  noted 
that  appellant  refrained  from  alleging  tbat 
such  duties  bad  not  bean  paid  to  blm  by 
plaintiff,  or  in  his  beibalf,  and  leaves  sndi 
fact  to  be  inferred  frran  tbe  conclusion  that 
he  Is  entitled  to  the  offset  It  has  be«i  held 
that  tbe  statement  of  oondasions  Is  not  a 
compliance  with  the  statute.  East  Texas 
Land  &  Improvement  do.  v.  Texas  Lumber 
Co.,  21  Taix.  CHr.  Aifp.  414,  62  8.  W.  646; 
Barl  T.  State,  3S  Tex.  OLy.  App.  161,  76  S. 
W.  207.  An  appellate  conrt  in  passing  upon 
an  assignment  complaining  of  the  overruling 
of  an  application  for  a  continuance  may 
look  at  tbe  evld«>ce  taken  upon  tbe  trial  to 
determine  whether  the  testimony  desired 
was,  in  fact,  material  and  whether  any  In- 
Jury  resulted  by  reason  of  the  absence  <tf 
the  witnesses.  Oroocb  v.  Johnson,  7  Tex. 
Ov.  App.  436,  27  8.  W.  37;  BaUway  v. 
Brooks,  132  S.  W.  06;  Motual  Life  Ins.  Oa 
V.  Garvin,  141  S.  W.  797.  Upon  the  trial  It 
was  shown  without  cmtiadlction  that  Garza 
had  nothing  to  do  with  tbe  transaction  with 
reference  to  payment  of  duties,  that  he  was 
In  Monterey  at  tbe  time,  and  that  Segundo 
VUlareal  by  direct  authority  of  plaintiff  paid 
to  Bob  Haaelrigg,  ai^ellant's  brother,  tbe 
sum  which  said  Hazelrigg  claimed  to  have 
paid  for  duties  exacted.  In  fact,  It  was 
made  dear  that  on  the  sin^e  issue  to  be 
determined  Garza  knew  nothing  and  idain- 
tlff  knew  nothing.  Appellant,  although  in 
court,  failed  to  testify,  and  lnti<odnced  no 
evidence  from  viildi  it  could  be  seen  that 
dther  Oarsa  or  Naranjo  knew  anything  con- 
cerning snch  issue.  When  the  application 
Is  viewed  in  tbe  light  of  tbe  testimony,  it  is 
apparent  tbat  aiqpdlant  suffered  no  barm  by 
the  refusal  thereof.  It  therefore  becomes 
unnecessary  to  discuss  tbe  question  whether 
the  application  sbiows  due  diligence.  The 
flrst  assignment  is  overruled. 

[4-1]  Appellant  contends  that  tbe  eividence 
falls  to  show  that  the  sum  paid  for  duties 
bad  been  repaid  to  Urn.  TboOk  OConnor, 
who  was  authorized  by  Naranjo  to  collect 
from  appellant  for  the  horees,  testified  tbat 
he  talked  to  appellant  about  tbe  matter,  and 
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ai9>ellant  admitted  the  Indebtedness  for  127 
head  of  horses,  bat  claimed  an  offset  of  $250 
for  pasturage.  He  did  not  make  any  dalm 
that  Naranjo  owed  blm  for  the  duties  paid. 
0'Ck>nnor  testlfled  farther  that  Segundo  Vll- 
lareal  was  acting  as  Naranjo's  agent  In  this 
matter.  Segundo  Yillareal  testified  that  he 
acted  for  Naranjo  In  the  delivery  of  the 
horses,  that  he  delivered  same  to  Bob  Hazel- 
rlgg,  appellant's  brother,  and  that  he  paid 
Bob  Hazelrlgg  f2,000,  which  was  the  sum 
said  Hazelrlgg  claimed  he  was  required  to 
pay  as  duties.  The  witness  testified  that 
Bob  Hazelrlgg  told  him  he  was  acting  for 
appellant  He  farther  testified  that  Vlcenta 
Garza  told  him  he  had  sold  the  horse  stock 
to  appellant  for  $20  per  head;  that  Bob 
Hazelrlgg  told  witness  the  Carranzlstas  want- 
ed $2,000,  and  witness  consulted  with  Naran- 
jo, and  he  said  It  was  all  right;  that  said 
Hazelrlgg  crossed  the  stock  on  June  Sth,  and 
on  the  10th  witness  paid  him  the  said  sum 
out  for  duties;  that  Vicenta  Oarza  was  not 
present  during  any  of  these  transactions  be- 
tween witness  and  Bob  Hazelrlgg,  he  being 
at  that  time  at  Monterey,  Mexico.  It  appears 
from  this  testimony  that  the  trade  between 
Naranjo  and  appellant  was  made  before  It 
was  undertaken  to  bring  the  horses  across 
from  Mexico ;  that  Bob  Hazelrlgg  purported 
to  act  as  the  agent  of  appellant  In  receiving 
the  horses,  paying  the  duties  and  collecting 
the  money  from  VlllareaL  It  appears  from 
appellant's  pleadings  and  admissions  to 
O'Cionnor  that  he  recognized  his  brother's 
agency  by  receiving  the  horses  through  him. 
Agency,  when  once  shown  to  exist,  is  pre- 
sumed to  be  general,  and  not  ^)eclal.  It 
therefore  may  be  presumed  that  Bob  Hazel- 
rlgg, in  connection  with  his  duty  to  receive 
the  horses  for  appellant,  had  the  authority 
to  do  everything  necessary  to  be  done  in 
connection  with  the  matter.  If  he  used  ap- 
pellant's money  to  pay  the  duties,  he  would 
naturally  be  expected  by  appellant  to  collect 
the  sum  from  Naranjo.  Having  collected  the 
same,  it  was  his  duty  to  pay  it  to  appellant, 
and,  if  he  failed  to  do  so,  it  is  Indeed  strange 
that  appellant  made  no  dalm  in  talking  to 
O'Connor  about  the  amount  due  by  him  for 
the  horses  to  the  effect  that  he  had  not  re- 
ceived the  sum  paid  out  for  duties.  It  is 
strange  that  he  would  admit  his  indebtedness 
for  127  head  of  horses,  with  the  exception 
alone  that  he  was  entitled  to  an  offset  of 
|260  for  pasturage  if  he  was  entitled  to  a  far- 
ther off^t  of  $2,000 ;  in  other  words  that  he 
would  admit  an  indebtedness  of  $2,540,  less 
$250,  if  he  really  only  owed  $290.  The  evi- 
dence fails  to  disclose  that  be  himself  had 
anything  to  do  with  paying  the  duties,  and 
if,  in  fact,  he  pers<Hially  paid  the  duties,  as 
he  Intimates  in  his  brl^  might  be  Inferred 
from  the  pleadings,  then  it  would  seem  that. 
If  he  did  not  want  his  brother,  who  crossed 
the  horses  and  had  all  the  dealings  with 
Villareal,  to  collect  the  sum  from  Villareal, 


he  should  have  notified  VUlaieal  of  the  limi- 
tations he  desired  to  impose  upon  bis  broth.- 
er's  authority.  The  testimony  of  Vinareal 
is  not  as  clear  as  It  shttuld  be ;  for  Instance, 
he  testifies  that  Bob  Hazelrlgg  turned  the 
horses  over  to  him  after  bringing  them  over 
from  Mexico,  which  is  inconsistent  witli  the 
fact  that  $250  was  allowed  to  appellant  for 
Iiastnrage  paid  on  the  stodc,  which  pasturage 
appellant  alleges  accrued  after  the  horses 
were  brought  across  from  Mexicjo.  We  think, 
however,  the  evidence  is  sufficient  to  sustain 
the  Judgment,  and  the  fact  that  appellant 
failed  to  call  as  a  witness  his  brother  Bob, 
who  was  seen  by  Villareal  at  Laredo  two  or 
three  days  before  the  trial,  and  failed  to 
take  the  stand  himself,  although  present, 
as  is  shown  by  a  recital  in  the  Judgment, 
not  only  strengthens  the  probative  force  of 
the  testimony  given,  bat  oC  itsdf  Is  dotlted 
with  a  certain  prcrtiative  totce.  Jones  on 
Evidence  (2d  Ed.)  S  19. 

The  court  was  warranted  in  conclading 
that  Bob  Hazelrlgg  was  the  agent  of  appel- 
lant, with  full  power  to  do  all  that  Villareal 
testified  he  did  do,  and  that,  as  sudi  agent, 
he  collected  the  $2,000  which  appellant 
claims  should  be  oBaet  against  plaintiff's 
demand,  and  that  appellant  received  said 
sum  from  his  said  agent. 

The  Judgment  Is  affirmed. 


VADEN  V.  BUCK  et  aL    (No.  7045.) 

(Ck>art  of  Civil  Appeals  of  Texas.     Galveston. 
March  9,  1916.) 

1.  PiXADtNo  «=>2Q7—A]fKNDifERT— Statutes 

— E.U1S  OF  OOUBT. 

Under  Rev.  St  1911,  arts.  1824,  1825,  and 
rule  16  for  the  district  and  county  courts  (102 
Tex.  xxxix,  142  S.  W.  iviii),  touching  the 
amendment  of  pleadings,  in  a  suit  by  an  agent 
to  recover  commissions  for  effecting  a  sale  and 
exchan^  of  lands  between  defendants  and  a 
party  impleaded,  where  there  was  nothing  In 
the  amendment  to  his  cross-bill  which  the  party 
impleaded  sought  to  file  which  operated  to  sur- 
prise the  other  parties,  it  not  setting  up  any 
new  matter,  but  merely  amplifying  the  allega- 
tions of  the  original  pleading,  and  correcting 
errors  therein,  the  trial  court,  although  its  own 
rule  required  amendments  to  be  filed  five  days 
before  trial,  which  was  not  observed,  erred  in 
refusing  to  permit  the  party  impleaded  to  file 
the  amendment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  808;  Dec.  Dig.  «»267.] 

2.  Appeal  ano  BaaoB  »=>1041(1)— HAairrjcsa 

EbBOB— RKFUSAI.   of   AiaNDUERT. 

Where  an  original  cross-bill,  with  the  trial 
amendments  permitted  to  be  filed,  contained  all 
material  allegations  in  an  offered  amendment 
to  the  cross-bill,  an  erroneous  ruling  of  the  trial 
court  refusing  to  permit  the  amendment  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4106;  Dec.  Dig.  «=> 
1041(1).] 

3.  Fbaud  <S=>64(1)  —  Question  fob  Jubt. 

In  a  suit  for  fraud  and  false  representa- 
tions, where  there  was  ample  evidence  to  sus- 
tain plaintiff's  allegations  tWeof,  and  to  show 
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that  he  suffered  damaite,  the  issues  were  for 
the  jury  under  proper  instructioiis. 

Note.— For  other  cases,  see  Fraud,  Gent. 
.  H  66)6,  67,  71;  Dec  Dig.  «=»64a).] 

1,  EvisxNOS    «S3»3S8— WiTHKaaES   «3>406  — 

OORXRAIIICTION — ^liAPS. 

In  a  suit  by  the  buyer  of  land  for  false  rep- 
resentations of  the  seller's  agent  as  to  Its  quan- 
tity, the  map  famished  the  buyer  by  the  agent, 
which  appeared  to  have  been  changed,  after 
it  was  made  by  the  surveyor,  to  show  a  greater 
amount  of  cmtivated  land  on  the  tract  than 
there  was  in  fact,  was  admissible  not  only  to 
contradict  the  agent's  testimony,  but  aa  affirma- 
tire  evidence  to  establish  the  buyer's  allegatioiis 
of  fraud  and  false  representations. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  M  1500-1508;  Dec.  Dig.  €=»3B8; 
Witnesses,  Cent  Dig.  |g  127&-1279;  Dec.  Dig. 
«s>406.1 

5.  PiAADiRo  «=>228— Issint»— BKoKFTiona  to 

PUMB. 

Where  the  trial  court  sustained  plain tiifs 
exceptions  to  pleas  of  waiver  and  estoppel,  and 
no  nmendment  thereof  was  filed,  the  issue  was 
not  in  the  case,  and  could  not  be  considered  by 
tlie  jury. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  It  584-690;  Dee.  Dig.  «=s228.] 

Appeal  from  District  Ooort,  Anderson 
County:  Jobn  S<  Prince,  Judge. 

Suit  by  J.  B.  Berry  against  Bert  G.  Back 
and  another,  In  -wblch  O.  L.  Vaden  was  im- 
pleaded. Fr<xn  a  Judgment  flor  plaintiff 
against  defendants,  and  in  favor  of  the  de- 
fendants and  plalntlfl  against  the  party  im- 
pleaded, the  latter  appeals.  Reversed  and 
remanded. 

A  Di  Dyeas,  of  Temple,  and  Funderburic 
&  Strl<^l«nd,  of  Palestine,  for  appellant 
Gardner  ft  Gardner  and  Campbell  ft  Sewell, 
all  of  Palestine,  and  P.  W.  Brown,  of  Ft 
Worth,  tor  aK>elIees. 

ipLBASANTS,  O.  J.  By  a.  cross-bill  filed 
and  presented  In  a  snit  broi^ht  by  J.  B. 
Berry  against  Bert  G.  Buck  and  Charles  M. 
Buck  to  recover  commissions  alleged  to  be 
due  blm  aa  agent  In  effecting  a  sale  and  ez- 
diange  of  lands  between  appellant  and  said 
Bert  Q.  and  Otarles  M.  Bndi,  appellant,  who 
was  Impleaded  in  said  salt  by  the  deftodants 
Buck,  sought  to  recover  trom  said  defendants 
and  the  plaintiff  Berry  the  sum  of  ^,- 
000  actual  damages,  and  from  plaintiff  Berry 
the  farther  sum  of  $1,000  exemplary  dam- 
ages, for  the  alleged  false  and  frandul«it 
representations  of  said  Beny  as  agent  of 
d^mdants  Buck  in  effecting  said  sale  and 
exchange  of  land,  which  false  representations 
are  alleged  to  have  been  willfully  and  ma- 
lldoosly  made  by  the  said  Berry. 

The  pleading  of  appellant  alleged,  in  sub- 
itance,  that  on  or  about  the  7th  day  of  No- 
vember, 1913,  he  entered  into  a  contract  with 
the  said  Bucks  as  principals,  acting  by 
and  through  their  agent,  3.  B.  Berry,  where- 
by he  purchased  certain  lots  or  parcels  of 
land  In  Navarro  connty,  Tex.,  described  in 
his  petition,  for  the  sum  of  $84,000;  that 
on  or  abont  the  ITtb  day  of  November,  1913, 


the  defendants  Charles  M.  Bnck  and  ^ert  G. 
Buck  conveyed  by  wartanty  deed  the  said 
pr(H)erty  to  said  Vaden,  and  he  paid  the 
consideration  specified  in  said  contract  The 
Intervener  further  alleged  that  prior  to  the 
purchase  of  said  land  by  him  and  prior  to 
the  execution  of  the  aforesaid  deed  and  dar- 
ing the  negotiations  preliminary  to  said  pur- 
chase and  sale,  the  said  J.  B.  Berry,  acting 
for  himself  and  bis  codefendants,  represented 
as  a  matter  of  fact  that  said  tract  of  land 
contained  at  least  500  acres  of  land  that  had 
previonsly  been  put  in  a  first-class  state  of 
cultivation,  when  as  a  matter  of  fact  there 
were  only  317  acres  of  said  land  in  a  state 
of  cultivation;  that  said  representations  as 
to  the  quantity  of  land  in  cultivation  were 
material;  that  intervener  relied  upon  same 
and  did  not  discover  that  they  were  false 
until  after  he  had  placed  valuable  improve- 
ments on  the  land. 

In  answer  to  this  cross-action  defendants 
Buck  and  plaintiff  Berry,  in  addition  to 
general  and  s];)eclal  denial,  pleaded  waiver 
and  estoppeL  Exceptions  Interposed  by  ap- 
pellant to  the  pleas  of  waiver  and  estoppel 
were  sustained  by  the  trial  court  The  trial 
in  the  court  below  with  a  Jury  resulted  In  a 
verdict  and  Judgment  in  favor  of  plaintiff 
Berry  against  the  defendants  Buck  for  the 
sum  claimed  by  him,  and  in  favor  of  said  de- 
fendants and  plaintiff  against  appellant  on 
his  claim  for  damages.  This  verdict  was  re- 
turned in  obedience  to  peremptory  ixistruc- 
tlons  by  the  court 

The  first  assignment  of  err(»r  complains  of 
the  refusal  of  the  trial  court  to  grant  appel- 
lant's request,  made  before  the  commence- 
ment of  the  trial,  to  file  an  amended  plead- 
ing. It  appears  from  the  bill  of  exceptions 
and  the  quallflcationa  made  thereto  by  the 
trial  Judge  that  the  cause  was  set  for  trial 
on  December  10, 1914.  The  court  was  engag- 
ed until  late  in  the  evening  of  that  day  in 
the  trial  of  another  cause,  and  when  this 
cause  was  finally  reached  It  was  too  late  to 
begin  the  trial  before  the  morning  of  the  11th, 
but  plaintiff  and  defendants  announced 
ready.  Thereupon  appellant  before  announc- 
ing asked  leave  to  file  an  amoided  pleading, 
which  requeet  was  refused.  On  the  next 
morning  before  the  trial  of  the  case  began  ap- 
pellant renewed  his  request  and  it  was  again 
refused.  In  explanation  of  his  ruling  refus- 
ing leave  to  file  the  amendment,  the  trial 
Judge  states  that  a  year  or  more  before  the 
trial  of  this  cause  he  had  made  an  order 
which  was  entered  upon  the  minutes  of  the 
court  that  required  all  amendments  to  plead- 
ings to  be  filed  at  least  five  days  before  the 
day  set  for  the  trial  of  the  case  in  which 
they  were  filed,  and  that  this  requirement 
had  been  frequently  announced  by  the  court 
and  nsually  adhered  to  by  both  the  court 
and  attorneys;  that  plaintiff's  counsel  ob- 
jected to  the  filing  of  the  amended  plead- 
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Ing  offered  by  appellant  on  the  ^onnd  that 
it  came  too  late,  anU  "much  was  said  on  both 
sides  as  to  whether  the  pleading  contained 
new  matter,  which  the  court  does  not  fully 
remember.  Plaintiff  was  contending  that  the 
new  pleading  set  up  a  new  cause  of  action. 
The  objection  was  sustained  and  the  amend- 
ed pleading  not  permitted  to  be  filed,  but  in- 
tervener (appellant)  was  permitted  to  file  a 
trial  amendment  correctly  pleading  his  meas- 
ure of  damage  as  the  original  pleading  had 
failed  to  do."  During  the  trial  appellant  was 
also  permitted  to  file  a  trial  amendment  to 
meet  a  variance  between  the  allegations  of 
his  original  pleading  and  the  evidence  offer- 
ed by  him. 

[1]  The  trial  court  erred  in  refusing  to 
];)ermit  appellant  to  file  the  amendment 
There  was  nothing  In  the  amendment  which 
could  have  operated  to  surprise  apiiellees.  It 
doles  not  set  up  any  new  matter,  but  merely 
ampltflea  the  allegations  of  the  original 
pleading  and  corrects  errors  therein,  and  un- 
der the  statute  regulating  amendment  of 
pleadings  the  trial  court  was  not  authorized 
to  refuse  to  permit  the  amendment  to  be 
filed.  It  goes  without  saying  that  the  rule 
promulgated  by  the  trial  court  cannot  change 
or  modify  the  rules  fixed  by  the  statute  and 
prescribed  by  the  Supreme  Court  regulating 
the  amendment  of  pleadings.  Articles  1824 
and  1825,  Revised  Statutes  (1911);  rule  16 
for  district  and  county  courts  (102  Tex. 
xxxlz,  142  S.  W.  rvlll) ;  Metzger  v.  Wendler, 
35  Tex.  367 ;  Fidelity  &  Casualty  Co.  v.  Car- 
ter, 23  Tex.  Civ.  App.  359,  57  S.  W.  815; 
RaUway  Co.  v.  Butler,  34  S.  W.  756;  Boren 
V.  Bllllngton,  82  Tex.  187,  18  S.  W.  101. 

[2]  We  do  not  think,  however,  that  this 
erroneous  ruling  of  the  trial  court  would 
require  a  reversal  of  the  Judgment,  because 
the  original  pleading  with  the  trial  amend- 
ments permitted  to  be  filed  by  the  court 
contains  all  of  the  material  aUegatlons  in 
the  offered  amendment,  and  there  is  nothing 
In  the  record  which  suggests  that  appellant 
suffered  any  injury  by  not  having  been  per- 
mitted to  file  his  amendment 

[3]  The  second  assignment  complains  of 
the  charge  of  the  court  peremptorily  instruct- 
ing the  Jury  to  retom  a  verdict  against  ap- 
pellant This  assignment  must  be  sustained. 
There  Is  ample  evid^ioe  to  sustain  the  appel- 
lant's allegations  of  fraud  and  false  represen- 
tations and  to  show  that  he  suffered  damages 
thereby,  and  these  issues  should  have  been 
submitted  to  the  Jury  under  propw  instruc- 
tions. 

[4]  The  map  offered  hy  appellant  In  evi- 
dence, which  was  furnished  appellant  by 
plaintiff  Berry  and  which  appears  to  have 
been  changed  after  it  was  made  by  the  sur- 
veyor so  as  to  abaw  a  greater  amount  of 
cultivated  land  on  the  tract  sold  appellant 
than  there  was  In  fact  was  admissible  not 
only  for  the  purpose  of  contradicting  the 
testlinony  of  plaintiff,  but  as  affirmative  evl- 


dfflice  tending  to  establish  the  allegations  of 
fraud  and  false  representations  alleged  In 
appellant's  pleading,  and  the  trial  court 
should  not  have  limited  this  evidence  to  the 
question  of  the  credibility  of  plaintiff. 

[5]  The  trial  court  having  sustained  ap- 
pellant's exceptions  to  the  pleas  of  waiver 
and  estoppel  and  no  amendment  at  said 
pleas  having  been  filed,  that  issue  was  not 
In  the  case  and  could  not  properly  have  been 
considered  by  the  Jury. 

For  the  error  of  the  trial  court  in  instruct- 
ing the  Jury  to  return  a  verdict  against  ap- 
pellant, the  Judgment  Is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


MANN  et  aL  V.  B£L£k    (No.  66S4.) 

(Court  of  Olvil  Appeals  of  Texas.    Austin.    Feb. 

23,  1916.) 

1.  Tbial  «=»139(1)— Pbovincb  of  3vxt—Con- 

mCTINQ  InFEBENCK. 

Where  there  is  any  evidence  about  which 
reasonable  minds  may  differ,  it  is  the  duty  of  the 
trial  court  to  submit  the  issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  332,  383,  338-341;  Dec -Dig.  «=»l89a).] 

2.  Pbincipal  and  Aoent  «E9llti(l>— Acts  of 
Agent— Scope  or  Authobitv. 

Where  an  agent  authorized  to  buy  cotton, 
bought  cotton  for  future  delivery  and  the  seller 
did  not  know  of  the  principars  uncommunicated 
instructions  that  cotton  should  be  bought  only 
for  immediate  delivery,  the  principal  is  liable, 
for,  as  the  agent  was  acting  within  the  scope 
of  his  apparent  authority,  secret  instructiona  are 
onavailing. 

{Kd.  Nota,— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  377 ;   Dec.  Dig.  <8=>llGa).l 

3.  Evidence  <S=»471(31)— Opinion  Evidence— 
Conclusion. 

Testimony  that  it  wag  a  matter  of  common 
knowledge  that  defendant's  agent  had  no  author- 
ity, save  to  buy  spot  cotto^,  is  inadmissible  as  a 
conclusion  where  the  suit  was  to  recover  on  a 
contract  to  purchase  cotton  for  future  delivery. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2176;  Dec  Dig.  «=a471(31);  Wit- 
nesses. Cent  Dig.  U  SS^SSQ.] 

4.  PUROIPAI.  AND  AOXNT  <&s>20(l),  120(1)  — 
SCOPB  OP  AVXEOBITT  —  GENERAL  REPUTA- 
TION. 

Neither  agency  nor  the  scope  thereof  can  be 
proven. by  general  reputation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Gent  Dig.  S8  37,  402,  404,  408,  410,  411 ; 
Deo.  Dig.  €=»2(K1),  120(1).] 

Appeal  from  District  Court,  McCullo<di 
County ;  Jno.  W.  Goodwin,  Judge. 

Action  by  Thomas  Bell  against  James  T. 
Mann  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Joe  A.  Adklns  and  Shropshire  &  House,  all 
of  Brady,  for  appellants.  F.  M.  Newman,  of 
Brady,  and  Wllldnson  &  McGaugfa,  of  Brown- 
wood,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit 
against  James  T.  Mann,  O.  Duke  Mann,  R.  V. 
Stearns,  Grace  Beavans,  and  James  Beavans, 
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appellants  herein,  who  were  formerly  stock- 
hcddera  in  the  corporation  of  O.  D.  Mann  & 
Sons,  to  recover  damages  suffered  by  him  on 
account  of  their  alleged  breach  of  contract 
in  refusing  to  accept  and  pay  for  200  bales  of 
cotton  sold  to  said  company  through  their 
agent,  Steve  Duke,  100  bales  on  September  23, 
and  100  bales  on  September  29,  1911,  respec- 
tively, to  be  delivered  on  the  26th  day  of  Oc- 
tober of  said  year,  or  earlier  at  his  option, 
the  first  100  bales  at  10*/u  cents  and  the  sec- 
ond 100  bales  at  9i''/u  cents  per  pound,  basis 
middling ;  alleging  that  he  tendered  said  cot- 
ton to  api)ellant8  on  October  19,  1911,  in 
compliance  with  his  contract  of  sale,  and  de- 
manded payment  therefor;  that  Is  to  say,  he 
demanded  payment  for  100  bales  at  their 
valae  baaed  on  10*/i«  cents  per  pound  for 
middling  grade  cotton,  and  for  100  bales  at 
their  value,  based  on  9i'/ie  cents  per  pound 
for  middling  grade  cotton ;  that  the  100  bales 
sold  September  23d  weighed  53,817,  and  the 
other  100  bales  weighed  53,247 ;  that  at  the 
time  of  said  tender  the  market  value  of  mid- 
dling grade  cotton  at  Brady  was  S'/n  cents 
per  pound,  basis  middling ;  that  at  the  time 
said  first  100  bales  were  tendered  they  were 
worth  li/j«  cents  per  pound,  or  $773.62  less 
than  at  the  time  of  sale;  and  the  other  100 
bales  were  worth  I'/ia  cents  per  pound,  or 
1632.23  less  than  at  the  time  of  their  sale, 
aggregating  the  full  sum  of  $1,405.95.  He 
farther  alleged  that  said  corporation  was 
dissolved  about  Oecemher  26,  1911,  and  at 
the  time  appellants  (except  James  Beavans, 
who  was  impleaded  only  pro  forma)  were 
owners  at  its  stock;  that  all  of  Its  proper- 
ty was  by  its  directors  and  managers  James 
T.  Hann,  O.  D.  Mann,  and  B.  V.  Stearns 
tamed  over  to  its  said  stockholders,  and  by 
them  converted  to  their  own  use  and  benefit, 
the  same  being  of  greater  value  than  the  dam- 
ages here  sued  for. 

After  a  general  denial,  appellants  special- 
ly answered,  admitting  that  the  said  Duke 
was  employed  by  said  company  to  purchase 
cotton  for  it  on  the  streets  of  Brady,  but 
averred  that  said  authority  was  limited  to 
purchases  for  immediate  delivery  only;  that 
he  had  no  authority  to  make  any  contract 
Mnding  It  to  accept  and  pay  for  cotton  to  be 
delivered  in  the  future;  that  he  was  fur- 
nished with  a  price  limit  each  forenoon  to 
be  ased  during  that  day  only  in  purchases 
of  cotton  for  immediate  delivery;  tliat  it 
was  the  universal  custom  amongst  cotton 
buyers  to  limit  the  authority  of  their  agents 
who  bought  cotton.  Just  as  Duke  was  in  the 
present  instance,  and  that  appellee,  who  was 
an  experienced  cotton  buyer  at  said  place, 
was  well  acquainted  with  said  custom ;  that 
neither  said  corporation  nor  appellants  had 
ever  held  said  Duke  out  as  liavlng  authority 
to  purchase  cotton  for  future  delivery,  and 
bad  never  ratified  any  such'  pnrdiases  by 
bin. 

[1,  n  Upon  conclusion  of  the  testlmtmy  the 
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court,  of  its  own  motion,  instructed  a  ver- 
dict for  appellee  for  the  sum  of  $1,405.95 
and  upon  its  return  rendered  Judgment  in  ac- 
cordance therewith  against  appellants,  from 
which  they  have  prosecuted  this  appeal,  in- 
sisting by  their  first  assignment  that  the 
court  erred  in  so  charging  the  Jury,  oon- 
tendlng  that  there  being  evidence  to  sup- 
port their  contention,  it  was  the  duty  of  the 
court  to  submit  their  theory  of  the  case  to 
the  Jury  upon  a  proper  charge,  citing  in  sup- 
port thereof  Choate  v.  Ballway,  90  Tex.  88, 
36  S.  W.  247,  37  S.  W.  319;  Id.,  91  Tex.  406, 
44  S.  W.  69;  Insuranoe  Co.  v.  Brown,  82  Tex. 
631,  18  S.  W.  713;  Huff  v.  Crawford,  89  Tex. 
220.  221,  34  S.  "W.  606;  Dallas  v.  Beeman,  12 
Tex.  Civ.  App.  344,  34  S.  W.  341;  31  Cyc 
1674-77.  The  rule  of  law  seems  to  be  that 
where  th^re  Is  any  evidence  about  whlcta 
reasonable  minds  may  differ,  it  is  the  duty 
of  the  trial  court  to  submit  the  issue  for  the 
consideration  of  the  Jury.  Appellee,  admit- 
ting the  law  to  be  as  contended  by  appellants, 
insists,  however,  that  there  was  no  evidence 
warranting  the  submission  of  such  Issue,  and 
therefore  it  became  the  duty  of  the  court  to 
instruct  a  verdict  In  his  behalf.  Appellants 
admitted  on  the  trial  (XC  this  case  that  the  cor- 
poration of  O.  D.  Mann  &  Sons,  their  prede- 
cessor, liad,  in  S^ttembes,  1911,  employed 
Steve  Duke  as  its  agent  and  authorized  him 
to  buy  cotton  for  it  during  the  season  in  the 
town  of  Brady,  but  the.  evidence  showed  that 
it  gave  liim  private  instructions  to  pnrCbase 
cotton  only  for  immediate  delivery.  The  tes- 
timony, however,  failed  to  show  that  these 
Instructions  were  known  to  appellee,  and  he 
testified  that  he  never  knew,  heard,  or  sus- 
pected that  there  was  any  limitation  upon 
Duke's  authority;  that  at  one  time  he  sold 
Duke  25  bales  and  at  another  100  bales ;  the  25 
bales  were  delivered  close  to  the  time  of  pur- 
Chase,  but  th^  100  bales  were  delivered  some 
10  or  12  days  thereafter,  all  of  which  was 
accepted  and  paid  for  by  appellants;  that 
he  knew  of  said  Duke  having  purchased  cot- 
ton to  be  delivered  in  the  future  from  other 
parties  during  said  season;  during  the  time 
mentioned  in  the  petition  he  lived  at  Brady 
and  made  the  alleged  contract  with  Duke 
and  tendered  the  cotton  called  for  therein  in 
compliance  therewith,  but  appellants  refused 
to  receive  same,  and  when  so  tendered  the 
cotton  was  shown  to  have  been  worth  $1,405.- 
95  less  than  the  contract  price. 

The  agent  having  bought  said  cotton  while 
acting  within  the  scope  of  his  authority,  ap 
I)ellants  were  bound  thereby.  See  Merrlman 
V.  Fulton,  29  Tex.  98-108;  New  York  Life 
Ins.  Co.  V.  Rohrbough,  Moore  &  Co.,  2  Will- 
son,  Civ.  Cas.  Ct  App.  g  217;  Watklns  v.  Mor- 
ley  &  Co.,  Id.  S  727;  Strozier  v.  Lewey  &  Co., 
3  Willson,  av.  Cas.  Ct  App.  §  131. 

Secret  or  private  instructions  to  an  agent, 
though  binding  as  between  the  principal  and 
agent,  can  have  no  effect  on  a  third  person 
who  deals  with  the  agent  in  ignorance  of  the 
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Instructions  and  In  reliance  upon  the  appar- 
ent authority  with  which  the  principal  had 
clothed  him.  As  to  third  persons,  such  se- 
cret Instructions  are  no  restrictions  upon  the 
apparent  authority  of  a  general  agent,  for 
persons  dealing  with  an  agent  are,  In  the  ab- 
sence of  special  proof  to  the  contrary,  pre- 
sumed to  know  only  his  general  authority, 
and  have  a  right  to  assume  that  the  principal 
Intended  him  to  employ  the  usual  and  appro- 
priate means  to  do  the  acts  that  belong  to  the 
particular  character  of  employment,  or  that 
hare  been  previously  employed  by  such  agent, 
irrespective  of  any  private  directions  the  prin- 
cipal may  have  thought  It  best  to  give  to  the 
agent;  and  a  special  agent  who  acts  within 
his  apparent  power  will  bind  his  principal, 
even  U  he  has  received  private  instructions 
Which  limit  his  special  authority.  See  31 
Cyc.  1327B  et  eeq. 

In  the  instant  case  it  appears  that  Duke 
was  the  agent  of  appellants,  with  general  au- 
thority to  buy  cotton  upon  the  streets,  and 
was  so  generally  regarded  in  the  town  of 
Brady,  and  there  was  no  evidence  whatever 
to  show  that  appellee  had  any  knowledge  of 
the  private  Instructions  limiting  his  authori- 
ty to  purchase  for  immediate  delivery  only. 
This  being  true,  we  think  that  appeUants 
were  clearly  bound  by  the  acts  of  their  agent 
in  purchasing  the  cotton  in  question,  and 
that  the  court  properly  instructed  the  jury 
to  return  a  verdict  In  favor  of  appellee.  In 
Clark  &  Skyles  on  Agency,  i  70,  p.  177,  It  is 
said: 

"Where  the  facts  are  nndigpated,  the  question 
whether  the  agent  bad  the  requisite  authority  to 
bind  his  principal  by  a  particular  act  or  con- 
tract is  a  question  of  law  for  the  court." 

[3]  Appellants  contend  by  their  eleventh 
assignment  that  the  court  erred  in  refusing 
to  permit  them  to  prove  by  James  T.  Mann 
that  it  was  matter  of  common  knowledge 
that  everybody  in  the  town  of  Brady  knew 
that  Steve  Duke  had  no  authority  from  the 
Arm  of  O.  D.  Mann  &  Sons,  except  to  buy 
spot  cotton  on  the  streets.  This  evidence  was 
properly  excluded,  we  think,  upon  objection 
of  appellee  that  it  was  the  mere  conclusion 
and  opinion  of  the  witness.  See  E.  A.  L.  H. 
Co.  V.  Briggs,  41  S.  W.  1036 ;  Int.  Harvester 
Co.  V.  Campbell,  43  Tex.  Civ.  App.  421,  96 
S.  W.  93-100;  31  Cyc.  1652,  subd.  3;  10 
Ency.  Evid.  pp.  227,  228 ;  McComick  v.  Queen 
of  Sheba  Gold  Min.  &  MUl.  Co.,  23  Utah, 
71,  63  Pac.  820-822. 

[4]  NMther  agency  nor  the  scope  there- 
of can  be  proven  by  general  reputation.  See 
McGregor  v.  Hudson,  30  S.  W.  489;  Dyer  v. 
Winston,  33  Tex.  Civ.  App.  412,  77  S.  W.  227- 
229;  Mechem  on  Agency  (1st  Ed.)  J  101;  31 
Cyc.  p.  1665,  subd.  9;  10  Ency.  Evid.  p.  27, 
subd.  14;  Union  Trust  Co.  v.  McEeon,  76 
Conn.  608,  67  Atl.  Ill,  112 ;  Tucker  v.  Con- 
stable, 16  Or.  407,  19  Pac.  14. 

The  remaining,  assignments  complain  of  er- 
rors In  refusing  to  give  special  charges  re- 


quested at  the  instance  of  appeUants;  trat 
since  we  have  concluded  that  the  court  did 
not  err  in  directing  a  verdict  in  behalf  of  ap- 
pellee, none  of  them  need  be  considered. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  Judgment  is  in  all  things  af- 
firmed. 

Affirmed. 


FULLER,  HANNA  ft  CO.  v.  ROGERS. 
(No.  73.) 

(Court  of  CSvil  Appeals  of  Texas.    Beaumont. 

Feb.  10,  1916.    Rehearlag  Denied 

March  1,  1916.) 

1.  Cbbtiobabi  <3=s»17  — Riaar  to  Wan>— Oob- 

BEOTION   OF  RETUBN. 

On  appeal  from  a  Judgment  against  the 
claimant  of  attached  proper^  in  an  action  Iie- 
gun  in  a  justice  court,  the  Court  of  Appeals 
cannot  issue  certiorari  to  correct  the  return  as 
made  by  the  constable  showing  the  value  of  the 
proi>erty  attached  In  order  to  make  it  conform 
to  his  intentions,  though  it  could  issue  die  writ 
to  have  the  record  corrected  if  the  return  were 
incorrectly  copied'  therein. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  22;    Dec.  Dig.  «=s>17.] 

2L  JcsncBS  or  the  Peace  «=a44(7)— Jubis- 
DicTioN— Amount  in  Contkovkbsy— Qlaim 
OF  Attached  Pbopkbtt. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
art  7773,  providing  that,  when  a  third  person 
shall  claim  attached  property,  the  sheriff  or  of- 
ficer having  it  in  charge  shall  indorse  on  the 
writ  the  fact  of  such  claim  and  state  the  value 
of  the  property,  and  article  7778,  providing  that, 
where  the  value  assessed  shall  he  more  than 
$2(X)  and  less  than  $500,  the  writ  shall  be  re- 
turned to  the  county  court  for  trial,  the  asseos- 
ment  of  the  value  by  the  of&cer,  when  made,  is 
conclusive  as  to  the  court's  jurisdiction^  and 
the  justice  of  the  peace  has  no  jurisdicbon  If 
it  shows  a  value  of  $260,  though,  in  fact,  it 
was  worth  only  half  that  amount 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  165;  Dec.  Dig.  «=s> 
44(7).] 

3.  Appeal  and  Ebbob  <S=>185(1)— Qxtestiors 

PBESZNTBD — JtTBIBDICTION. 

The  jurisdiction  of  the  justice  of  the  peace 
oyer  a  claim  for  attached  property  can  be  quea- 
tioned  by  assignment  of  error  to  the  judgment 
of  the  county  court  and  appeal  from  a  justice- 
of  the  peace,  since  jurisdiction  is  a  matter  that 
can  be  caJled  in  question  at  any  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1166-1168,  117S;  Dec 
Dig.  «=»185(1).] 

Appeal  tram  NacogdodieB  Ctounty  Ooazt; 
J.  F.  Perrltte,  Judge. 

Attachment  by  Fuller,  Hanna  ft  Ca  against 
George  Rogers,  tn  which  SUas  Rogers  appear- 
ed and  claimed  the  property.  EVom  a  Judg- 
ment of  the  county  court,  on  appeal  from  a 
Justice  court,  plaintiffs  appeal.  Reversed 
and  dismissed. 

S.  M.  Adams,  of  Nacogdoches,  and  Geo.  F. 
Fuller,  of  Martinsville,  fbr  appellants.  O. 
A.  Hodges,  of  Nacogdoches,  for  appellee. 

BROOKE,  J.  On  the  14tb  day  of  Decem- 
ber, 1914,  the  appellants,  Fuller,  Hanna  ft 
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Co.,  filed  in  the  Justice  court,  precliict  No. 
3,  Niieogdocbes  county,  a  suit  against  one 
George  Bogers,  on  account  amovmtlng  to 
$156.40,  and  had  Issued  on  said  day  an  at- 
tachment comnumdlng  the  constable  of  pre- 
cinct No.  3,  Nacogdoches  county,  Tex.,  to 
seize  sufficient  property  belonging  to  said 
George  Bogers  to  make  the  sum  of  $156.40, 
and  probable  costs  of  suit,  and  that  said 
constable  did,  on  the  16th  day  of  December, 

1914,  levy  upon  one  gray  mare  and  800  iwunds 
of  cotton  seed  as  the  property  of  one  George 
Bogers,  and  on  the  IGth  day  of  December  ap- 
pellee, 81  Rogers,  filed  with  the  Justice  of 
peace  of  said  precinct  and  county  his  affida- 
vit, and  on  the  17th  day  of  December,  said 
Si  Bogers  filed  a  claimant's  bond  in  terms 
as  required  by  law,  which  was  approved, 
and  the  property  was  surrendered  to  the 
said  Si 'Rogers.    On  the  19th  day  of  March, 

1915,  the  case  was  tried  and  Judgment  ren- 
dered against  the  claimant  for  the  property, 
and  within  the  time  prescribed  by  law  claim- 
ant filed  his  appeal  bond,  and  the  case  whs 
sent  to  the  county  court.  On  the  29th  day 
of  June,  1915,  It  was  tried  before  a  Jury 
upon  special  issues,  and  the  court  on  said 
Issnes  rendered  a  Judgment  against  the  de- 
fendiant  The  case  is  properly  l>efore  this 
court  on  appeal. 

[1]  We  are  confronted  at  the  outset  with 
an  application  for  writ  of  certiorari  filed  by 
appellee  which  is  In  the  following  language: 

"Now  comes  your  petitioner.  Si  Rogers,  ap- 
pellee in  the  above  styled  and  numbered  cause, 
and  makes  this,  his  aptdication  for  writ  of  cer- 
tiorari, so  as  to  make  the  record  speak  the  truth 
tikerein  in  said  cause,  and  represents  to  the 
court; 

"(l)  llat  for  some  reason,  by  oversight  or 
error,  the  transcFipt  in  raid  cause  shows  the 
writ  made  by  Jolm  P.  Grimes,  constable,  <upon 
the  bond,  that  he  valued  the  cotton  and  mare 
levied  upon  by  him  at  $290,  when  in  truth  and 
fact  same  is  an  error,  and  the  value  of  said 
property  was  by  said  officer  fixed  at  $125,  as  is 
ibown  by  said  officer's  statement  hereto  attach- 
ed, and  made  a  part  hereof." 

It  is  to  be  noted  that  the  application  for 
the  writ  does  not  state  that  the  transcript 
does  not  contain  on  its  face  and  is  not  a 
copy  of  the  papers  in  the  court  below,  and 
It  appears  that  no  claim  is  made  that  the 
error  or  oversight  complained  of  consists  in 
the  incorrect  copying  into  the  transcript  of 
inpers;  but,  if  we  understand  it,  appellee 
ta  seeking  to  correct  in  this  court  a  return 
made  by  a  constable  on  a  writ  in  the  court 
below,  and  seeking  here  to  show  that  the 
return  should  be  corrected.  If  the  return 
was  not  correct,  this  matter  cannot  Ije  cor- 
rected in  this  court  Without  question  we 
would  grant  the  writ  if  the  record  in  this 
court  was  incorrectly  copied,  bnt  we  are 
without  authority  to  grant  the  request  or 
motion  in  tWs  case.  Therefore  the  applica- 
tion for  writ  of  certiorari  is  overruled. 

[I]  Appellants  by  their  first  assignment 
complain  that  the  court  erred  in  not  dismiss- 
ing the  cause,  for  the  reason  that  it  had  no 
Jurisdiction  of.  the  controversy,  as  was  shown 


by  the  plaintiff's  Issues  filed  in  the  Jnstioe 
court,  as  the  value  as  placed  upon  the  t)rop- 
erty  by  the  constable  of  precinct  No.  3  was 
for  more  than  the  Jurisdiction  of  the  Justice 
court 

Article  7773,  Vernon's  Sayles'  Civil  Stat- 
utes, provides : 

"Whenever  any  person  shall  claim  property 
and  shall  make  the  oath  and  give  the  bond,  as 
provided  for  in  this  chapter,  if  the  writ  under 
wtiich  said  levy  was  made  was  issued  by  any 
justice  of  peace  or  court  of  the  county  where 
such  levy  was  made,  the  sheriff  or  other  officer 
receiving  such  oath  and  bond  shall  indorse  on 
the  writ  that  such  claim  has  been  made  and 
oath  and  bond  given,  stating  by  whom,  and  shall 
also  indorse  on  such  bond  the  vidue  of  the  prop- 
erty as  assessed  by  himself,  and  shall  forthwith 
return  such  bond  and  oath  to  the  proper  justice 
or  court  having  Jurisdiction. to  try  such  claim, 
as  hereinafter  provided." 

Article  7777  provides: 

"The  sheriff  or  other  officer  taking  such  bond 
shall  also  indorse  on  the  original  wnt  that  such 
claim  has  been  made  and  oath  and  bond  given, 
stating  by  whom,  the  names  of  the  sureties  and 
to  what  justice  or  court  the  bond  has  been  re- 
turned; and  he  shall  forthwith  return  such 
oi-i^al  writ  to  the  justice  or  court  from  which 
it  is  issued." 

Article  7778  provides : 

"Cases  arising  under  this  chapter  shall  be 
tried  as  follows: 

"EHrst  Where  the  assessed  value  of  the  proo- 
erty  does  not  exceed  $200,  the  writ  shall  be 
returned  to  a  justice  of  peace,  as  before  pro- 
vided. 

"Second.  Where  the  value  assessed  is  more 
than  $200  and  does  not  exceed  $500,  the  writ 
shall  be  returned  to  the  proper  countiy  court 

"Third.  When  the  assessed  value  is  more 
than  $500,  the  writ  shall  be  returned  to  the 
proper  district  court" 

It  has  been  held  that  tl>e  assessment  of 
vblue  placed  on  property  by  the  officer  who 
seizes  it  under  attachment  should  determine 
the  Jurisdiction  on  the  trial  of  the  right  of 
property,  and  not  its  valne  as  subsequently 
ascertained.  Cleveland  v.  Tufts,  68  Tex. 
580,  7  S.  W.  72;  Harris  v.  Hood,  1  White 
&  W.  Civ.  Caa.  Ct  App.  f  673;  Carney  v. 
MarsaUs,  77  Tex.  62, 13  S.  W.  636. 

In  the  case  of  Cullers  v.  Gray,  57  S.  W. 
305,  it  was  held  that  where  the  officer  omits 
to  assess  the  value  of  a  part  of  the  proper- 
ty, the  court  is  not  bound  to  determine  its 
Jurisdiction  by  this  assessment  but  can 
hear  evidence  of  value. 

It  has  been  held  also  that  a  Justice  of 
peace  lias  no  Jurisdiction  of  a  case  on  the 
trial  of  the  right  of  property  when  the 
amount  in  controversy  exceeds  in  valne  $200. 
Marx  T.  Carlisle,  1  White  &  W.  Civ.  Cas. 
Ct  App.  {  93 ;  Chrisman  v.  Graham,  61  Tex. 
464. 

It  has  been  held  that  in  the  absence  of 
an  indorsement  on  the  bond,  the  statements 
in  the  affidavit  and  the  bond  that  the  amount 
was  witliin  the  Jurisdiction  of  the  court  is 
sufficient  Lcman  v.  Borden,  83  Tex.  620, 
19  S.  W.  160. 

All  the  authorities  hold,  however,  that 
when  the  value  of  the  property  has  l>een  as- 
sessed by  the  SherlfT  or  constable,  It  controls 
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the  jarisdlcUon  of  the  court,  and  that  the 
value  of  the  property  Bubsequeutly  ascertain- 
ed on  the  trial  doea  not  control. 

The  record  in  this  case  shows  that  the 
constable  of  precinct  No.  3,  Nacogdoches 
county,  when  he  levied  on  the  property  and 
claimant's  bond  was  given  and  approved  by 
the  said  constable,  made  the  following  in- 
dorsement : 

"The  within-named  gray  mare  and  800  pounds 
of  seed  cotton  baa  been  valued  by  me  in  too  sum 
of  ?250.  John  P.  Grimes,  Constable  Precinct 
No.  3,  Nacogdoches,  Texas." 

The  view  we  take  is  that  under  this  as- 
sessment of  the  value  of  the  property  levied 
on  by  the  officer  the  case  could  not  tiave 
been  tried  in  any  court  save  the  county 
court.  It  having  been  tried,  however.  In 
the  Justice  court  and  appealed  to  the  coun- 
ty court,  that  court  took  no  jurisdiction,  and 
this  court  is  without  Jurisdiction. 

[3]  Jurisdiction  being  a  matter  which  can 
be  called  in  question  at  any  time,  and  being 
assigned  as  error  by  the  appellant,  and  the 
facts  being  as  above  set  out,  we  feel  that  of 
necessity  the  first  assignment  of  error  must 
be  sustained,  and  therefore  the  cause  will 
be  reversed  and  dismissed  from  the  docket 
of  this  court 

middi;ebrook,  J.,  not  sltttns. 


MOSLEB  SAFE  CO.  v.  ATASCOSA.  COUN- 
TY et  al.    (No.  6588.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  9,  1916.    On  Motion  for  Rehearing, 

March  8,  1916.) 

1.  Evidence  «=9399— Actions  ov  Ooittbaots 

— 'EVIDBICCK  ADMISSIBUE  UNDEIB  PLBADIN(^8. 

Plaintiff  sued  a  county  on  an  alleged  writ- 
ten contract  for  safe  doors.  Defendant  denied 
the  contract,  and  alleged  that  the  doors  were 
furnished  a  contractor  erecting  a  courthouse. 
By  supplemental  petition  plaintiff  pleaded  the 
contents  of  the  minutes  of  the  county  commis- 
sioners' court  showing  a  written  contract  be- 
tween ttie  commissioners'  court  and  plaintiff, 
and  to  tiiis  supplemental  petition  no  answer 
was  filed.  EelA,  that  it  was  error  to  admit  pa- 
rol evidence  that  the  commissioners'  court  was 
only  selecting  the  doors  for  the  contractor,  and 
not  purchasing  them,  since,  if  it  was  permissi- 
ble at  all  to  alter  or  abrogate  the  contract,  ex- 
cept by  motion  in  the  commissioners'  court  to 
amend  its  minutes,  this  could  not  be  done  with- 
out a  plea  of  fraud  or  mistake. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
CJent.  Dig.  H  1772-1777;   Dec.  Dig.  <S=»3»9.] 

On  Motion  for  Rehearing. 

2.  Appeai,  and  Ebbob  <S:=>1173(1)— Disposi- 
tion or  Cause — Gbantinq  Relief  to  Pab- 
TT  Not  Appealing. 

In  an  action  against  a  connty  for  the  price 
of  safe  doors,  it  denied  liability,  and  asked  that 
a  contractor  and  its  surety  be  made  parties,  and 
that  it  liave  judgment  against  them  if  plaintiff 
recovered  any  judgment  against  it.  Tlie  trial 
court  rendered  jud^ent  in  favor  of  all  the  de- 
fendants, and  plaintiff  appealed.  The  judg- 
ment was  reversed,  and  judgment  was  rendered 
fw  plaintiff  against  the  county.  EM  that,  as 
the  judgments  in  favor  of  the  contractor  and 


the  surety  were  apparently  rendered  upon  the 
theory  that,  as  the.  county  had  been  adjudged 
not  indebted  to  plaintiff,  it  could  not  maintain 
any  cross-action  against  them,  snch  judgment 
would  be  reversed,  and  the  cause  remanded  tot 
a  new  trial  as  between  the  county  and  them ; 
as  the  power  to  give  relief  to  an  appellant  by 
changing  the  judgment  carries  with  it  the  pow- 
er and  necessity  to  make  such  other  changes 
as  justice  to  the  other  parties  demands. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4562-4567,  4569,  4656; 
Dec.  Dig.  <8=»1173(I).] 

Appeal  from  District  Court,  Atascosa 
County,   F.  G.  Chambliss,  Judge. 

Action  by  the  Hosier  Safe  Company 
against  Atascosa  (Tbtinty,  which  brou^t  in 
other  defendants.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
rendered  in  part,  and  remanded  in  part  on 
rehearing. 

C.  A.  Keller,  of  San  Antonio,  for  appel- 
lant W.  W.  Walling,  of  San  Antonio,  for 
appellees. 

MOURSUND,  J.  Mosler  Safe  Company 
sued  Atascosa  county,  alleging  that  on  or 
about  January  23, 1913,  said  county  executed 
and  delivered  to  plaintiff  Its  certain  written 
order  or  contract  whereby  plaintiff  sold  to 
defendant  certain  safe  doors  for  $584;  that 
defendant  had  paid  only  $77.99,  leaving  a 
balance  of  $506.01  due  thereon,  with  interest ; 
that  a  lien  was  retained  in  said'  contract 
upon  &aid  safe  doors.  Plaintiff  prayed  for 
Judgment  for  said  sum,  with  interest  and 
for  foreclosure  of  its  lieo.  A  copy  of  the 
order  was  attached  as  an  exhibit. 

The  defendant  denied  that  it  ever  execut- 
ed and  delivered  to  plaintiff  the  order  and 
contract  as  alleged,  and  that.  If  the  same 
was' ever  executed  and  delivered  by  any  per- 
son, such  person  was  wholly  unauthorized  by 
defendant  to  make  or  deliver  the  same  to 
plaintiff,  and  defendant  has  never  ratified  ot 
confirmed  the  same.  Defendant  further  alleg- 
ed that  If  It  ever  paid  the  sum  of  $77.99  as  a 
payment  on  the  alleged  claim  of  plaintiff,  such 
payment  was  to  the  Gordon-Jones  Ck>n8truc- 
tlon  Company,  the  contractor  who  erected 
the  courthouse  at  Jourdanton,  and  was  in 
no  wise  intended  as  a  payment  to  plalutlfl, 
as  said  company  had  contracted  with  de- 
fendant to  furnish  all  material  for  the  con- 
struction of  the  courthouse,  and  defendant 
had  no  contract  with  plaintiff  at  any  time 
for  the  furnishing  of  any  material  for  said 
courthouse;  that  said  safe  doors  were.  In 
fact  furnished  to  the  Gordon-Jones  Construc- 
tion Company;  that  In  order  to  secure  the 
faithful  compliance  by  said  company  with 
its  contract  with  defendant  for  the  construc- 
tion and  completion  of  a  courthouse,  under 
the  terms  of  which  said  company  bound  it- 
self to  pay  for  all  material  that  might  be 
used  in  the  construction  thereof,  said  com- 
pany furnished  a  bond  In  the  sum  of  $32,- 
500  with  the  Equitable  Surety  Company  as 


^s»For  other  cases  see  asm*  topic  and  KUT-NUMBBR  la  all  Key-Numbered  Dlceets  and  Indexw 
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lorety  tbereoo.  Defendant  prayed  that 
Gordoa-Jonea  Construction  Company  and 
Equitable  Surety  Coiiq>any  be  made  parties, 
aod  that,  If  plaintiff  recover  any  sum  from 
defendant,  defendant  bave  Judgment  over 
against  both  of  eald  companies  for  such  sum. 

Plaintiff,  by  supplemental  i)etltloa  filed 
April  21,  1915,  alleged  that  the  written  or- 
der mentioned  In  its  original  petition  was 
executed  by  Walter  B.  Jones,  county  judge 
of  Atascosa  county,  after  a  bid  was  duly 
presented  to  the  commissioners'  court  of 
said  county  and  accepted  by  such  court,  and 
tbat  the  execution  of  said  contract  by  such 
county  judge  was  the  duly  authorized  act 
of  said  commissioners'  court;  that  on  or 
about  January  23,  1913,  plaintiff,  acting  by 
Its  agent,  duly  authorized  thereto,  presented 
to  the  commlsBloner's  court  of  Atascosa  coun- 
ty a  bid  for  certain  vault  doors,  being  those 
described  In  the  original  petition,  agreeing 
to  furnish  same  for  $584,  and  that  by  an 
order  duly  entered  in  the  minutes  of  said 
court  such  bid  was  accepted  as  the  lowest 
and  best  bid,  and  afterwards  such  doors  were 
furnished  and  delivered  to  the  order  of  said 
county,  and  were  used  by  tt,  and  are  stlU 
used  by  It  Plaintiiff  denied  that  it  famish- 
ed said  doors  to  the  Gwdon-Jonea  Gonstruo- 
tion  Company,  and  joined  issue  on  the  alle- 
gation that  the  $77.99  was  paid  to  said  com- 
pany. The  defendant  failed  to  answer  thla 
supplemental  petition. 

The  Bquitable  Surety  Company  answered, 
alleging  that  the  doors  were  ordered  by  the 
defendant,  and  not  by  the  Oordon-Jones  Con- 
Btraction  Company,  and  denying  liability  to 
tile  county  for  any  debt  incurred  by  It  It 
prayed  that  If  any  judgment  be  rendered 
against  It  It  have  judgment  over  against 
the  Oordon-Jones  Construction  Company. 
Tbe  Oordon-Jones  Company  filed  no  answer. 

Judgment  was  rendered  that  plaintiff  take 
nothing  by  its  suit 

[1]  Plalutifl  alleged  and  proved  a  written 
contract  with  Atascosa  county,  evidenced 
by  Its  bid  and  the  acceptance  thereof,  whld> 
bid  and  acceptance  were  duly  entered  In  the 
minutes  of  the  commissioners'  court  It  ap- 
pears that  If  the  minutes  do  not  speak  tbe 
truth,  the  proper  method  to  amend  the  same 
Is  by  a  motion  made  in  the  court  and  not 
by  allegation  and  proof  in  another  tribunal 
in  which  the  litigation  concerning  its  orders 
may  arise.  Gano  v.  Palo  Pinto  County,  71 
Tex.  99,  8  S.  W.  634.  But  U  the  order  of 
the  court  could  be  set  aside  in  this  case  on 
the  ground  of  fraud  or  mistake,  it  is  a  suf- 
ficient answer  to  say  that  neither  of  such 
grounds  is  pleaded  by  defendant.  In  Its 
brief  It  contends  that  a  fraud  has  been 
practiced  on  the  county  In  obtaining  the 
entry  upon  the  minutes  of  the  bid  and  the 
order  accepting  the  same,  but  we  find  no 
pleadings  which  raise  any  such  issue.    De- 


fendant did  plead  that  the  county  judge  had 
no  authority  to  sign  the  order  for  the  doors, 
but  when  plaintiff  pleaded  the  contents  of 
the  minutes  of  the  commissioners'  court, 
which  showed  a  written  contract  between 
the  commissioners'  court  and  plaintiff,  sncb 
allegations  were  not  denied.  Defendant  was 
permitted  over  plaintiff's  objection  to  intro- 
duce parol  evidence  to  the  effect  that  the 
commissioners'  court  was  only  selecting  the 
doors  for  the  Oordon-Jones  Construotion 
Company,  and  not  purchasing  same.  If  it 
be  permissible  at  all  to  alter  or  abrogate 
the  contract  a^earing  on  the  minutes  of  the 
commissioners'  court  except  by  motion  In 
such  court,  it  Is  evident  that  parol  testimony 
should  not  be  admitted  for  that  purpose  in 
the  absence  of  a  plea  of  fraud  or  mistake. 
Oano  V.  Palo  Pinto  County,  supra ;  Douglass 
V.  Myrlck,  159  S.  W.  422. 

The  plaintiff  was  entitled  to  judgment  for 
its  debt  The  judgment  of  the  trial  court 
is  reversed,  and  judgment  rendered  in  favor 
of  Mosler  Safe  Company  against  Atascosa 
county  for  $606.01,  with  intei-est  thereon  . 
from  August  3,  1914,  at  the  rate  of  6  per 
cent  per  annum,  and  all  costs  of  suit.  In- 
terest is  allowed  only  from  date  of  filing 
original  petition,  for  the  reason  that  we  are 
unable  to  tell  from  tbe  pleadings  or  the  evi- 
dence when  the  doors  were  delivered.  In 
aU  other  respects  the  judgment  will  remain 
undisturbed. 

On  Motion  for  Rehearing. 

[2]  The  judgments  in  favor  of  the  Oordon-. 
Jones  Construction  Company  and  the  Equi- 
table Surety  Company  could  have  been  ren- 
dered, and  apparently  were  rendered,  upon 
the  theory  that,  as  the  county  had  been  ad- 
judged not  to  be  Indebted  to  the  safe  com- 
pany, it  could  not  maintain  any  cross-action 
against  said  two  parties.  This  being  the 
case,  we  conclude  that  it  would  be  unjust 
to  let  the  judgment  in  favor  of  said  two 
parties  stand.  The  power  to  give  relief  to 
appellant  by  changing  the  judgment  carries 
with  it  the  power  and  the  necessity  to  make 
such  other  changes  therein  as  justice  to  the 
other  parties  demands.  Thompson  v.  Kelley, 
100  Tex.  539,  101  S.  W.  1074;  Reeves  v. 
McCracken,  103  Tex.  416,  128  8.  W.  896; 
Tynberg  v.  Cohen,  76  Tex.  409,  13  S.  W.  315. 

The  judgment  heretofore  entered  by  this 
court  is  set  aside,  and  judgment  entered  re- 
versing tbe  judgment  of  the  district  court  in 
its  entirety,  and  awarding  the  Mosler  Safe 
Company  a  recovery  of  Its  debt  as  indicated 
in  our  former  opinion  and  judgment,  but 
providing  that  the  cause,  as  between  Atas- 
cosa county  and  the  Gordon-Jones  Construc- 
tion Company  and  the  Equitable  Surety  Com- 
pany, be  remanded  for  another  trial.  All 
costs  of  this  appeal  will  be  taxed  against 
Atascosa  county. 
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COX  et  aL  t.  GEORGE  et  aL    (No.  1668.)  • 

(Court  of  CHvil  Appeals  of  Texas.    Texariiana. 

Feb.  26,  1916.    Rehearing  Denied 

March  9,  1916.) 

1.  WiLM    «=!»452— OONSTBITOTIOS— DlSINHWl- 
ITANOE. 

Where  a  testator,  who  was  survived  by  chil- 
dren by  each  of  his  two  deceased  wives,  by  holo- 
graphic will  gave  one-half  of  the  home  place, 
which  had  been  the  community  property  of  him- 
self and  his  first  wife  so  that  her  children  were 
the  owners  of  an  undivided  one-half  interest 
therein,  to  the  children  of  the  first  wife,  naming 
them,  and  one-half  thereof  to  the  children  of  thq 
second  wife,  naming  them,  and  the  rest  of  his 
property  to  be  divided  equally  between  certain 
named  heirs  omitting  three  of  the  children  of  the 
first  wife,  the  clause  will  be  construed  as  giving 
each  of  the  groups  of  children  an  undivided  one- 
fourth  interest  in  the  home  place,  or  one-half  of 
their  father's  interest  therein,  since  the  will 
manifests  an  intention  that  the  children  shall  all 
receive  something,  and,  if  it  be  construed  as 
giving  to  the  children  of  the  first  wife  only  the 
interest  they  already  had,  three  of  them  will  be 
disinherited. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fg  9d»-870;  Dec.  Dig.  •Ss»452.] 

2.  Wills  €=»558(1)— Oonstbuotion— Descbip- 

TION  Of  PBOPEBXlt. 

The  courts  favor  a  construction  of  a  general 
disposition  of  property,  of  which  the  testator 
owns  only  a  share,  which  disposes  of  only  that 
share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1206,  1206,  1211-1214;  Dec.  Dig.  <S=> 
658(1).] 

3.  Wills  «=»707(1)— Actions  to  Cohstbub— 
Costs. 

The  costs  of  a  suit,  which  was  necessary  to 
determine  the  interest  of  the  devisees  in  certain 
property  and  was  for  the  benefit  of  all  parties 
alike,  will  be  adjudged  against  all  parties  in  the 
proportion  of  their  interests  in  that  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1684;   Dec.  Dig.  «=»707(l).] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Suit  by  Mary  A.  Cox  and  others  against 
I.ula  George  and  others  for  the  construction 
of  a  will.  Decree  construing  the  will  In  fa- 
vor of  the  defendants,  and  plaintiffs  apt)eal. 
Reversed,  and  wUl  construed  in  favor  of 
plaintiffs. 

G.  Z.  Bridge  married  four  times  during  his 
lifetime.  There  were  five  children  of  the 
first  marriage,  to  wit,  S.  A.,  C.  B.,  W.  B., 
Alice  iU,  who  married  one  Scott,  and  Mary 
A.,  who  man'ied  Jesse  Cox;  and  five  chil- 
dren of  the  second  marriage,  to  wit,  H.  L., 
Roy,  Luly,  who  married  T.  B.  George,  Jessie, 
who  married  one  McCoy,  and  Edna  M.,  who 
married  one  Blair.  Subsequent  to  the  time 
when  their  mother  died,  S.  A.  Bridge  and 
Alice  li.  Scott  died,  leaving  children  surviv- 
ing them.  Prior  to  the  time  when  her  fa- 
ther died,  Edna  M.  Blair  died,  leaving  chil- 
dren surviving  her.  There  were  no  children 
of.  the  third  and  fourth  marriages.  At  the 
date,  of  the  death  of  the  first  wKe,  she,  with 
her  husband  and  children,  resided  upon  a 
tract  of  116  acres  of  land,  which  belonged  to 
the  community  estate  between  her  and  her 


husband.  C.  Z.  Bridge  died  on  December  1, 
1913,  leaving  a  holographic  will,  which  was 
duly  probated,  as  follows: 

"The  State  of  Texas,  Fannin  County. 
"To  all  whom  It  may  concern: 

"Know  you  that  I  this  day  have  willed  and 
bequeathed  the  following  property  to  the  follow- 
ing named  heirs:  One  half  of  what  is  known  as 
the  'home  place'  heirs  of  S.  A.  Bridge,  dec.,  hein 
of  Alice  L.  Scott,  dec,  O.  B.,  W.  E.  Bridge  and 
Mary  A.  Cox,  the  same  to  be  equally  divided,  the 
other  half  of  same  place  to  H.  L.  and  Bk>y 
Bridge,  Lmla  George  and  Jessie  McCJoy.  These 
last-named  heirs  to  pay  to  the  heirs  of  Edna  M. 
Blair,  dec,  the  sum  of  three  hundred  dollan 
when  said  property  is  sold  or  divided. 

"The  remainder  of  my  property  which  may 
consist  of  real  estate,  notes,  accounts,  money  in 
the  bank,  etc,  after  paying  debts,  funeral  ex- 
penses, etc  shall  be  equally  divided  with  the 
following  named  heirs  to  wit:  0.  B.,  W.  E.,  H. 
L/.,  and  Roy  Bridge,  Lula  George  and  Jessie 
McCoy.  It  is  my  desire  that  this  be  settled 
peacefully  and  without  any  trouble.  W.  E. 
Bridge  and  T.  E.  George  are  named  to  settle  op 
this  estate.  Done  this  November  17,  1910.  Wit- 
ness my  hand,  C.  Z.  Bridge." 

The  property  mraitioned  in  the  first  clause  in 
the  will  as  that  "known  as  the  'home  place' " 
was  the  116  acres  of  land  above  referred  to. 
Besides  the  int^est  he  owned  in  that  tract, 
the  testator  at  the  date  of  his  death  owned 
another  tract  of  land,  containing  144  acres. 

This  suit  was  by  Mary  A.  Ck>x,  joined  by 
her  husband,  against  other  children  and 
grandchildren  of  C.  Z.  Bridge  and  the  exec- 
utors of  Us  wllL  Its  purpose  was  to  have 
the  court  construe  and  determine  the  mean- 
log  of  the  first  clause  in  the  will.  The  plain- 
tiff, who  is  the  appellant  here,  and  certain  of 
the  parties  named  by  her  as  defendants,  who 
adopted  her  pleadings,  and  so,  in  effect,  be- 
came plaintlfEs,  contended  that  the  will 
should  be  construed  as  operating  to  pass  to 
the  dilldren  of  the  first  marriage  a  one-fourth 
undivided  interest,  and  to  diildren  of  the 
second  marriage  a  one-fourth  undivided  in- 
terest, in  the  "home  place."  The  trial  court, 
sustaining  the  contention  of  other  parties  to 
the  suit,  held  that  the  will  operated  to  pass 
to  the  children  of  the  first  marriage  a  one- 
half  undivided  interest  in  that  proper!;,  and 
to  children  of  the  second  marriage  a  one- 
half  undivided  interest  therein.  The  appeal 
is  by  Mary  A.  Cox,  Joined  by  Iter  husband. 

J.  M.  Baldwin,  of  Honey  Grove,  and  C.  A. 
Wheeler  and  J.  W.  Gross,  both  of  Bonham, 
for  appellants.  Cunningham  &  McMahon  and 
L.  O.  FuUer,  all  of  Bonham,  and  G.  W. 
Wells,  of  Honey  Grove,  for  appellees. 

WIIjIiSON,  C.  J.  (after  stating  the  facts  as 
above.)  [1]  It  conclusiTely  appeared,  and 
the  court  so  found,  that  the  children  of  the 
first  marriage  as  the  heirs  of  their  mother 
owned  a  one-half  undivided  Interest  in  the 
"home  place,"  and  that  their  father  at  the 
time  he  made  the  vrtll  knew  they  so  owned 
an  Iht'erest  In  the  land. 

It  is  apparent,  if  the  language  of  the  first 
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clmae  In  the  wQl  dUMild  be  construed  llter- 
ali;  and  wltlioQt  reference  to  that  in  the  oth- 
er dBase,  that  the  testator  undertook  to  dis- 
pose of  the  "home  place"  as  an  entirety,  eind 
not  the  nndivided  interest  be  owned  in  It. 
If,  however,  the  danse  in  the  wtU  is  con- 
strued with  refereaoe  to  the  langoage  In  the 
other  clause,  and  the  fact  that  the  testator 
knew  that  lie  owned  only  an  undivided  half 
o(  the  bome  place,  such  an  intent  <xk  his 
part  would  not  be  at  all  clear;  for  the  lan- 
gaagi,  "the  remainder  of  my  pr<9)erty,"  used 
In  the  other  clause  in  the  wUl,  would  thai 
Indicate  that  liis  intention  was  to  dispose  of 
Us  own  pnq>erty  only. 

[2]  If  therefore  the  face  of  the  will  fnr- 
nigbed  no  other  evidence  showing  the  inten- 
tion of  the  testatw,  the  presomptioa  the  law 
would  indulge,  that  he  intended  to  dispose  of 
Ills  own  property  alone,  probably  would  re- 
quire us  to  hold  that  his  intention  was  to  dis- 
pose of  only  his  half  interest  in  the  "home 
place,"  for,  as  said  by  Mr.  Underbill: 

"The  oonrta,  in  construinK  a  general  disposi- 
tiOD  of  property  in  which  the  testator  owns  only 
a  partial  interest,  will  favor  a  constroction 
which  will  dispose  only  of  the  actual  interest  of 
the  testator."    2  UnderhiU  on  Wills,  f  730. 

Bat  the  language  of  the  will  as  a  whole, 
construed  with  reference  to  the  circumstanc- 
es sorrounding  the  testator,  furnishes  other 
evidence,  to  which  the  law  gives  weight, 
showing  his  Intention  to  have  been  to  dispose 
only  of  his  part  of  the  "home  place."  It  ap- 
pears therefrom  that  he  did  not  intend  to  dis- 
inherit any  of  his  children,  but,  on  the  con- 
trary, intended  to  make  provision  for  each 
of  tbem.  It  further  appears,  if  the  will 
should  be  construed  as  determined  by  the 
trial  court,  that  it  would  operate  to  disiuherit 
three  (S.  A.  Bridge,  Alice  L.  Scott,  and  Mary 
A.  Cox)  of  the  children  of  that  marriage; 
for,  if  the  will  Is  so  construed,  nothing  was 
devised  to  them  that  they  did  not  already 
own. 

"Where  any  ambiguity  exists  in  a  will,"  said 
the  author  of  the  article  on  "Wills"  in  40  Cyc. 
1412,  "unless  there  is  a  manifest  intention  to 
the  contrary,  a  presumption  that  the  testator  in- 
tended that  his  property  should  go  in  accordance 
with  the  laws  of  descent  and  distribution  will 
be  applied  as  an  aid  in  construing  the  will. 
Hence  such  a  construction  should  be  given  the 
vill  as  favors  heirs  at  law  or  next  <tf  kin,  in  pref- 
ei«Dce  to  distnberitance." 

And  see,  also,  Mcllvaine  t.  Bobson  (Ky.) 
m  8.  W.  418;  Morrison  v.  Tyler,  206  lU. 
306, 107  N.  B.  602;  Crosson  v.  Dwyer,  9  Tex. 
Civ.  App.  482,  80  S.  W.  832. 

When  the  presumptionB  which,  as  we  have 
seen,  the  law  in  a  proper  case  indulges,  are 
kept  in  mind,  we  think  it  Is  reasonably  dear 
from  the  langnage  of  the  will  considered  as 
a  whole,  and  with  reference  to  the  drcum- 
stanoes  sorroonding  the  testator,  that  he  did 
not  intend  to  dispose  of  the  "home  place"  as 
tn  oitlrety.  but  only  of  his  half  thereof.  It 
is  more  reasonable  and  more  in  harmony 
with  rules  oif  law,  we  think,  to  say  that  be  did 


net  Intoid  to  do  what  he  had  no  right  to  dOi 
to  wit,  to  dispose  of  property  he  did  not  own, 
than  to  say  that  he  intended  to  do  what  be 
plainly  declared  he  did  not  Intend  to  do,  to 
wit,  disinherit  some  of  his  children. 

It  fallows  we  are  of  opinion  the  trial  court 
erred  when  he  construed  the  will  as  he  did. 
Therefore  the  Judgment  will  be  reversed,  and 
Judgment  will  be  here  rendered  construing 
the  will  as  operating  to  pass  to  the  children 
and  heirs  of  children  of  the  first  marriage  a 
one-fourth  undivided  interest  in  the  "home 
place,"  and  to  children  named  of  the  second 
marriage  a  one-fourth  undivided  Interest 
therein,  charged  with  the  payment  by  them 
to  the  heirs  of  Edna  M.  Blair,  deceased,  of 
the  sum  of  $300  when  said  "bome  place,"  is 
sold  or  divided. 

[3]  The  suit,  we  think,  was  necessary  to 
determine  the  interest  in  the  "home  place" 
which  passed  to  the  devisees  named  tn  the 
first  clause  in  the  will,  and  was  for  the  bene- 
fit of  all  the  parties  alike.  The  costs  there- 
fore will  be  adjudged  against  all  of  them, 
each  to  pay  a  part  thereof  proportioned  to 
the  Interest  he  or  eAie  takes  In  that  property. 
40  Cbrc.  p.  1864 ;   1  Underbill  on  Wills,  f  462. 


GALVESTON,  H.  &  S.  A.  BY.  CO.  v.  MOSES.* 
(No.  5607.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  23,  1916.    Behearing  Denied 

March.  22,  1916.) 

1.  Appbai.  and   Ebbob  *=*9©4(^— Bevibw— 
Questions  ot  Fact. 

In  a  railway  employe's  action  for  injuries, 
where  there  was  testimony  to  support  the  allega- 
tions that  bolts  in  the  bolsters  of  a  car  were  im- 
properly placed,  or  had  become  loose  so  as  to 
slip  down  and  catch  on  the  lower  beam  or 
bolster  holding  the  trucks  rigid  so  they  would 
not  adjust  themselves  to  curves,  but  would  run 
off  the  track,  it  was  for  the  jury,  and  not  for 
an  appellate  court,  to  pass  upon  the  credibility 
of  the  witnesses  testif ymg  to  this  effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  3902,  3003;  Dec  Dig.  <S=s> 
094(2).] 

2.  Master  and   Sesvakt  ®=3lll(l) — Liabil- 
ITT  FOB  Injubies  —  "Dbfkci"  ih  Appu- 

ANCES. 

Where  bolts  in  the  bolsters  of  a  railway 
car  were  improperly  placed,  or  had  become  loose 
BO  as  to  slip  down  and  catch  <a  a  lower  beam  or 
bolster,  making  the  trucks  rigid  so  that  they 
would  not  adjust  themselves  to  curves,  and  caus- 
ing them  to  leave  the  track,  the  rigidity  so  raus- 
ed  was  a  "defect"  in  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  2U>;  Dec  Dig.  «a> 
111(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Defect] 

3.  Masteb  and  Servant  ®=>124(10)— Liabil- 
rrr  fob  Injubies— Negligent  iNsrECTioN. 

It  was  not  the  law  that  a  railway  company 
was  not  liable  for  injuries  to  an  employe  caused 
by  a  derailment  if  its  inspectors  who  inspected 
the  train  failed  to  discover  the  defect  in  the 
car,  causing  the  derailment  though  the  car  was 
not  its  own,  and  the  court  properly  refused  to 
so  charge,  as  a  railrood  company  has  no  more 
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right  to  endBnger  the  Uvea  and  limbs  of  it* 
empIoySa  with  defective  foreign  rolling  stock 
than  with  its  own  when  using  such  foreign  cars. 
[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  242;  Dec  Dig.  <3s» 
124(10)1 

4.  Trial    <8=><aeO(l)— Inbtbtjctiows    Covibkd 

BT  Those  Oivkn. 

A  requested  instruction,  fully  covered  in 
one  given,  was  properly  refused,  especially 
where  the  one  given  came  nearer  being  the  law 
than  the  one  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  651;  Dea  Dig.  *=>280(1).] 

6.   Tbiai.    «=»194(1)—Iwbt«ootionb— Weight 

ov  Evidence. 

A  requested  instruction,  which  was  on  the 
weight  of  the  evidence,  was  properly  refused. 

LBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  413,  436,  439,  440,  450;  Dec.  Dig.  «=> 
194(1).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   B.  B.  Minor,  Judge. 

Action  by  A.  N.  Moses  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  and  Templeton,  Brooks,  Napier  & 
Ogden  and  Ed  W.  Smith,  all  of  San  Antonio, 
for  appellant.  D.  Fred  Worth  and  John 
Sehom,  both  of  San  Antonio,  for  appellee. 

CABL,  J.  Appellee  sued  appellant  for  per- 
sonal Injuries  inflicted  on  bim  by  reason  of 
the  derailment  of  a  car,  No.  127,  belonging 
to  the  Lione  Star  Brewing  Association.  The 
derailment  occurred  on  the  switch  or  track 
which  runs  from  appellant's  east  yards  in 
the  city  of  San  Antonio  to  the  brewery  be- 
tween Burleson  and  Lamar  streets.  The  al- 
leged defects  In  the  car  and  grounds  of  neg- 
ligence win  fairly  appear  from  the  following 
paragraph,  No.  4,  of  the  plaintiff's  petition: 

"That  the  bolster,  trucks,  center  bearings,  side 
t>earing8,  wheels,  axles  and  all  the  running  gear 
of  said  car  were  out  of  order  and  defective,  and 
would  not  operate  and  perform  the  functions  of 
said  parts  and  running  gear  properly,  and  by 
reason  of  the  said  defective  condition  of  the 
said  parts  and  the  running  gear  the  trucks  of 
the  said  car  would  not  operate  so  as  to  permit 
thQ  wheels  of  said  car  to  follow  and  remain  on 
the  rails,  but  the  said  trucks  of  the  said  car  were 
caught  and  held  too  rigidly,  and  as  a  conse- 
quence thereof  the  wheels  of  said  trucks  were 
prevented  from  adjusting  themselves  to  suit  the 
different  conditions  and  changes  in  the  curva- 
ture and  elevation  of  the  track,  rails,  and 
switches  at  the  point  where  the  said  derailment 
occurred,  and  were  prevented  from  following 
and  remaining  on  the  rails,  and  the  said  wheefi 
were  thereby  caused  to  leave  the  rails  and  be- 
come derailed;  that  the  defendant  was  negligent 
in  permitting  this  condition,  and  in  operating 
said  car  while  in  such  defective  condition,  which 
said  negligence  caused,  and  directly  contributed 
to  produce  and  canse  said  derailment  and  plain- 
tiff's injuries.  Plaintiff  alleges  that  he  cannot 
more  specifically  describe  the  defects  wliich 
caused  the  said  derailment  than  as  above  set 
out" 

The  petition  charges  that  within  a  day  or 
BO  before  this  accident  this  car  was  derailed, 


wbicih  was  notice'  to  appellant  of  Its  defM^ 
tire  condition,  and,  notwithstanding  sach  no- 
tice, aivellant  continued  to  operate  said  car. 
An  ordinance  of  the  dty  of  San  Antonio  was 
pleaded  which  prohibits  the  running  of  can 
to  exceed  10  miles  per  hour,  and  it  Is  al- 
leged that  this  train  was  bdng  operated  at 
IS  to  17  miles  per  hour,  at  the  time  of  the 
derailment.  In  riolatlon  of  sudi  dty  ordi- 
nance. Plaintiff  alleges  that  he  was  on  tap 
of  said  cat  at  the  time  of  the  derailment, 
and  was  thrown  and  caused  to  fall  with 
great  violence  npon  and  about  the  tc^  of 
said  car  and  against  the  running  board,  and 
bis  back,  sides,  spine,  and  spinal  cord  were 
severely  shocked  and  injured ;  that  his  nerv- 
ous system  suffered  shock  and  injury;  that 
by  reason  thereof  his  heart  action  had  been 
greatly  Impaired  and  made  weak ;  that  his 
kidneys  and  bladder  and  vocal  organs  were 
seriously  affected ;  and  his  general  health 
and  physical  condition  have  been  permanent- 
ly Impaired  and  broken  down,  etc.  The  peti- 
tion avers  that  the  plaintiff  cannot  more 
specifically  set  forth  the  defects  in  the  car, 
but  that  such  facts  are  peculiarly  within  the 
knowledge  of  the  defendant  company.  His 
Injuries  are  alleged  to  be  permanent  The  de- 
fendant among  other  things,  alleges  that  the 
injuries  were  the  result  simply  of  an  acci- 
dent; that  the  defects  in  the  car,  if  any, 
were  latent  and  proper  Inspection  had  been 
made,  all  of  which  was  denied  by  appellee. 
The  verdict  rendered  by  the  Jury  was  fOr 
$8,000^  and  Judgment  was  In  accbrd  there- 
with. 

[1]  The  first  assignment  of  error  is  that 
the  verdict  is  contrary  to  tbe  law  and  the 
evidence.  It  being  set  out  In  detail  wherein 
appellant  contends  that  this  is  true.  In  a 
large  part  of  the  statement  and  in  the  argu- 
ment, appellant  seeks  to  show  that  the  evi- 
dence produced  by  appellee  la  untrue;  but 
the  fact  remains  that  there  is  testimony  to 
support  the  allegations  of  the  petition,  cer- 
tainly on  the  proposition  that  the  bolts  in  the 
bolsters  were  improperly  placed  or  had  be- 
come loose  so  as  to  permit  them  to  slip  down 
and  catch  on  tbe  lower  beam  or  bolster.  And 
the  evidence  Is  that  when  this  happened  such 
bolts  would  hold  tbe  tmdcs  rigid  so  that 
they  would  not  turn  and  adjust  themselves 
to  tbe  curve  in  the  track.  Instead  of  ad- 
justing themselves  to  the  curve  of  tbe  track, 
the  trudcB  remained  straight  and  therefore 
would  run  off  the  tratft.  There  seems  to  be 
little  or  no  difference  of  opinion  that  this 
would  be  the  natural  result  the  only  dif- 
ference being,  on  that  point,  as  to  whether 
the  bolts  were  properly  in  t^ce.  Not  only 
tbe  plaintiff,  but  another  witness,  testified 
that  these  bolts  were  not  In  place.  It  is 
true  that  there  was  much  testimony  to  the 
contrary;  but  appellant  must  know  that  it 
Is  not  the  function  of  this  oonrt  to  pass  up- 
on the  credibility  of  witnesses,  when  by  law 
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tiiat  doty  is  placed  npon  Jades.  Tbe  first 
assdgDment  Is  orerroled. 

[2]  We  do  not  think  that  tbe  fourth  parar 
graph  of  the  cotirt'B  charge  1b  subject  to  the 
crltidam  urged.  As  we  understaiid  the  ob- 
jection. It  la  based  upon  the  idea  that  the 
rigidity  caused  by  the  bolts  dropping  down 
was  not  a  defect  In  the  car.  We  have  al- 
ready held,  In  substance,  that  such  was  a  de* 
feet  In  the  car,  in  6.,  H.  ft  S.  A.  Ry.  Co.  t. 
Webb,  182  &  W.  424,  recently  decided  by 
w  and  not  yet  officially  reported,  in  which 
case  tbe  Injuries  grew  out  of  the  same  de- 
railment The  evidence  BujM^orts  the  find- 
ing that  the  defect  in  the  bolsters  caused  the 
InjQiy.  Tbe  second  assignment  is  overruled, 
88  Is  also  the  third. 

[3]  There  was  no  error  in  the  court  refus- 
ing to  give  appellant's  requested  special  charge 
No.  7,  because  to  have  given  the  same  would 
bave  been  equivalent  to  charging  the  jury 
that  if  there  were  defects  In  the  car  which 
were  not  actually  discovered  by  appellant's 
inspectors,  tbe  verdict  should  be  for  defend- 
ant The  suggested  charge  starts  out  on  the 
bnwthesls  that  the  Inspectors  were  not  re- 
quired to  inspect  the  car  at  all ;  but  in  tact 
tbey  say  they  did  inspect  the  whole  train  of 
about  i^e  cars  in  about  80  minutes.  Then 
tbe  proiKNsed  charge  concludes: 

"And,  even  if  you  should  find  that  there  was 
a  defect  in  the  construction  of  this  car  in  re- 
spect to  the  side  bearings  in  guestion,  and  that 
this  was  the  cause  of  the  alleged  derailment,  but 
that  such  defect  was  not  noticed  or  observed  by 
defendant's  said  inspectors,  then  nlaintiS  is  not 
entitled  to  recover,  and  you  should  return  a 
verdict  for  the  defendant' 

We  do  not  understand  this  to  be  the  law. 
A  railroad  company  has  no  more  right  to 
endanger  the  lives  and  limbs  of  its  employes 
with  defective  foreign  rolling  stock  than  it 
has  with  its  own,  when  it  is  using  such  for- 
eign cars.  The  fourth  assignment  is  over- 
mled. 

Tbe  duty  of  inspection  was  fully  covered 
in  tbe  fifth  paragraph  of  the  charge  given, 
and  in  special  charge  Na  12,  so  far  as  it 
was  necessary  to  charge  on  that  subject, 
and  it  was  not  error  to  refuse  to  give  ap- 
Iiellant's  special  charge  No.  8,  requested.  It 
was  not  the  law.  The  fifth  and  sixth  assign- 
ments are  overruled. 

[4]  The  matter  aslied  for  in  the  defendant's 
requested  special  charge  No.  10  was  fully 
covered  in  appellant's  special  charge  No.  12, 
which  was  given,  and  the  one  so  given  came 
nearer  being  the  law  than  the  one  refused 
did.  The  seventh  assignment  Is  overruled, 
and  the  eighth  as  well. 

[(]  Tbe  ninth  assignment  complains  of  the 
refusal  by  the  court  to  give  appellant's  re- 
quested special  charge  No.  13,  which  is  sub- 
ject to  the  objection,  heretofore  mentioned, 
that  It  assumes  that  the  trucks  becoming 
rigid  would  not  constitute  a  defect  The 
requested  charge  was  on  the  weight  of  the 
evidence.    The  assignment  is  overruled. 


There  Is  sufficient  evidence  to  sustain  the 
verdict,  whl<di,  considering  plaintiff's  testi- 
mony and  that  of  the  medical  fraternity 
partldpatiiig  In  the  trial,  we  cannot  say  is 
excessive. 

Judgment  affirmed. 


KANSAS  CITT,  M.  ft  O.  RT.  00.  t.  HAN- 
SARD.   (No.  831.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Feb.  23,  1016.    Rehearing  Denied 

March  15,  1&1&) 

1.  a.ABBiEBS  «s>228(l)— Live  Sxook— •Bubdkit 

OF  PboOF  —  REA80NABLENK88  OK  StEPULA- 

TioN— Notice. 

In  an  action  for  damages  to  a  shipnient  of 
live  stock  the  carrier  has  the  burden  or  proving 
that  a  stipulation  in  a  written  contract  for  car- 
riage that  notice  of  injury  must  be  given  in  one 
day  before  the  cattle  were  removed  from  the 
place  of  delivery  at  destination  was  reasonable 
under  the  facts  of  the  particular  ^ipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  957,  958;    Dec.  Dig.  «=»228(l).l 

2.  Cakeiebs    <S=»21  8(1)— Live    Stock— Stipu- 
lation—Reasonableness. 

A  provision  in  a  written  contract  for  the 
carriage  of  live  stock  that  a  suit  for  injury 
must  be  brought  within  91  days  after  the  alleged 
injury,  or  else  the  action  should  be  barred,  is  not 
unreasonable  or  invalid. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i§  674-696,  933-935,  939;  Dec  Dig. 
«=»218(1).] 

3.  Cabriebb  «s»218(S)— Live  Stook— liiiaTA- 

TION    OF    LIABILITT--GONBIDEBATION. 

A  stipulation  in  a  written  contract  for  the 
carriage  of  live  stock  that  a  suit  for  damages 
must  be  brought  witUn  91  days  woold  not  be 
binding  if  there  was  no  oossideration  therefor; 
and  where  an  oral  contract,  binding  tbe  carrier, 
had  been  previously  made,  a  subsequent  written 
contract  would  be  without  consideration.   ■ 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §g  674-696;   Dec.  Dig.  «=»218(5).] 

4.  CaBKIEBS  0S»aO7<^-ilNTEltSTATB  SHIPMENT 

— Obal  Contbaot. 

An  interstate  shipment  of  live  stock  may 
be  made  on  an  oral  contract 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  «=>207(2).] 

Appeal  from  Hardeman  County  Court;  D. 
B.  Magee,  Judge. 

Action  by  T.  M.  Hansard  against  tbe  Kan- 
sas City,  Mexico  ft  Orient  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

I*  W.  Allred,  pf  Chlllicothe,  and  H.  S.  Gar- 
rett, of  San  Angelo,  for  appellant  Marshall 
&  Perkins,  of  Quanah,  for  appellee. 

HUFF,  a  J.  The  appellee,  Hansard,  sued 
the  railway  company,  in  the  county  court,  for 
alleged  damage  to  a  shipment  of  cattle  from 
ChiUlcotbe,  Tex.,  to  Wichita,  Kan.,  with  the 
usual  allegations  of  delay  and  rough  han- 
dling, remaining  on  side  tracks,  and  conse- 
quent skinning,  bruising,  resulting  in  dam- 
ages to  the  apijellee.  The  railway  company 
answered  at  length,  principally  setting  up 
a  written  contract,  which  required  notice  to 
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be  given  In  1  ^ay  before  the  cattle  were  re- 
moved from  the  place  of  delivery  at  desti- 
nation, and  also  requiring  suit  to  be  brought 
within  91  days  after  the  alleged  injury  or 
the  cause  of  action  would  be  barred,  and 
certain  other  provisions  -  of  the  contract  not 
necessary  to  set  out.  The  appellee  replied 
the  cattle  were  not  shipped  on  this  writ- 
ten contract;  that  previous  to  signing  the 
written  contract  he  had  theretofore  entered 
into  a  lawful  verbal  contract  with  the  rail- 
road to  transport  the  cattle  from  ChiUicothe 
to  Wichita,  and  under  the  oral  agreement 
had  contracted  for  the  cars,  which  were  fur- 
nished, the  cattle  loaded  into  the  cars,  and 
the  railroad  had  accepted  the  cattle  for  trans- 
portation, and  they  were  then  on  the  track 
ready  for  shipment  when  the  written  instru- 
ment was  presented  for  the  signature  of  the 
shipper ;  that  it  was  signed  without  reading, 
and  that  he  did  not  have  time  to  read  it  and 
oould  not  read  it  because  of  so  much  fine 
print,  and  that  he  understood  that  it  was 
only  intended  as  a  return  pass  for  the  care- 
takers of  the  cattle,  and  that  there  was  no 
consideration  for  the  written  contract  or  the 
provisions  set  up.  The  jury  found  substan- 
tially that  these  allegations  were  true,  and 
that  there  was  no  consideration  for  the  writ- 
ten contract  In  addition  to  the  findings  of 
the  jury,  the  trial  court  also  finds  that  there 
was  no  consideration  for  the  written  con- 
tract, and  that  the  cattle  were  shipped  on  the 
oral  contract  set  up. 

This  case  turns  on  a  question  of  law  alone ; 
that  is,  whether  an  interstate  shipment  may 
be  made  on  a  verbal  contract  All  of  appel- 
lant's assignments  go  to  that  point,  which  as- 
signments are  presented  by  motions  to  strike 
out  testimony,  exceptions  to  testimony  and 
to  render  a  verdict  oh  the  written  contract, 
etc.  There  is  no  assignment,  however,  call- 
ing in  question  the  sufficiency  of  the  evidence 
to  establish  a  verbal  contract  of  shipment. 
It  may  be  stated  that  the  railway  company 
entered  into  a  Verbal  contract  to  furnish 
cars'  for  the  carriage  of  the  cattle  from  Chil- 
Ucothe,  Tex.,  to  Wichita,  Kan.,  and  under 
such  contract  the  cattle  were  delivered  to  the 
railroad  and  loaded  into  the  cars,  and  after 
they  were  loaded  and  just  before  they  start- 
ed <m  the  trip,  the  agent  of  the  railway  pre- 
sented a  written  contract  to  be  signed  by 
the  shipper,  who  did  not  read  It,  and  be  tes- 
tified he  did  not  have  time  to  do  so,  but  sign- 
(t&  it  believing  that  it  was  only  a  contract 
for  return  trip  pass,  and  not  the  contract  for 
the  shipment  of  the  cattle,  with  the  provi- 
sions set  up  as  to  the  limitation  of  his  right 
to  sue,,  as  pleaded  by  appellant.  This  writ- 
ing contains  a  stipulation  that  notice  must 
be  given  of  the  injury,  in  one  day  after  the 
cattle  arrive  at  their  destination,  etc.,  and 
also  if  suit  was  not  brought  in  91  days  after 
the  injury  received  by  the  cattle,  the  cause 
Qf  action  should  thereafter  be  barred. 

[1  ]  Ob  the  first  ground  in  the  contract,  this  i 


court,  by  a  majority  opinion,  held  the  burden 
was  on  the  carrier  to  allege  and  prove  the 
stipulation  for  1  day's  notice  reasonaMe  under 
the  facts  of  the  particular  shipmait  Rail- 
way Co.  V.  Whaley,  177  S.  W.  643 ;  Railway 
Co.  V.  Dalton,  177  S.  W.  656.  This  court  is 
not  convinced  beyond  a  reasonaMe  doubt  of 
the  correctness  of  the  position  there  takai, 
as  will  be  evidenced  by  the  vigorous  dissent- 
ing opinion  of  Judge  Hendricks,  but  never- 
theless, it  will  be  r^arded  as  the  rule  of  con- 
struction by  this  court  until  corrected  by  the 
higber  courts,  if  error. 

[2]  The  United  States  Supreme  Goait,  in 
the  case  of  Railway  Co.  v.  Harrlman,  227 
U.  S.  667,  38  Sup.  Gt  897,  67  L.  Ed.  680,  In 
passing  on  a  provision  In  almost  the  exact 
language  of  the  91-day  clause  pleaded  in  this 
case,  said: 

"But  there  is  nothing  In  the  policy  or  object 
of  the  statute  which  prohibitB  parties  to  an 
agreement  to  provide  a  shorter  period,  provided 
tbe  time  is  not  unreasonably  short.  Tirnt  is  a 
question  of  law  for  the  determination  of  the 
court  Such  stipulations  have  been  sustained  in 
insurance  policies,"  etc. 

Again: 

"The  provision  requiring  a  suit  to  be  brought 
within  90  days  is  not  unreasonable." 

[3]  In  support  of  tbe  proposition  announc- 
ed in  that  case  that  court  dted  a  Texas  case 
(McCarty  v.  RaUway  Co.,  79  Tex.  33,  15  S. 
W..  164),  which  was  rendered  prior  to  our 
present  statute  with  reference  to  contracts 
of  this  kind.  It  appears  from  appellee's  brief 
that,  owing  to  the  case  of  Railway  Ca  v. 
Word,  159  8.  W.  375,  he  was  compelled  to 
do  unnecessary  work  in  procuring  the  trial 
court  to  find  there  was  no  consideration  for 
this  provision.  This  court  simply  announc- 
ed in  that  case  what  the  Supreme  Court  had 
held,  and  our  duly  in  such  cases.  The  case 
of  Railway  Co.  v.  Scott,  156  S.  W.  on  pages 
296,  297,  cited  by  appellee  and  relied  on  by 
him,  also  recognized  that  the  Supreme  Court 
of  the  United  States  holds  such  provision 
valid.  The  trial  court  tn  this  case  held  the 
91-day  clause  without  consideration,  as  the 
jury  also  found.  If  there  was  no  considera- 
tion for  the  written  contract  as  we  held  In 
the  Word  Case,  and  In  others,  it  would  not 
be  binding.  If  a  lawful  contract  binding  the 
railway  company  to  transport  the  cattle  bad 
been  previously  made,  then  the  contract  in 
question  was  without  consideration.  If  there 
was  no  lawful  contract  so  made,  the  stipula- 
tion pleaded  In  this  case  would  be  binding, 
and  would  constitute  part  of  the  contract  of 
shipment,  and  in  such  case  the  trial  court 
should  Instruct  a  verdict  for  the  railway. 

t4]  This  court,  however,  is  committed  to 
the  proposition  that  an  Interstate  shipment 
may  be  made  on  oral  contract,  and  if  such 
a  contract  Is  executed  belore  the  delivery  of 
the  written,  with  a  provision  such  as  here 
set  up,  and  which  Is  contrary  to  the  oral  con- 
tract agreed  upon  and  stipulated  for,  such 
provision  would  be  without  consideration 
and  could  not  be  enforced.    Such  is  the  hold- 
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lug  of  tUs  court,  and  .whetHer  we  were  right 
or  wrong,  as  we  now  consider  the  matter,  It 
will  require  the  holding  of  the  Sapreme  Court 
to  the  contrary.  In  order  to  change  the  rul- 
ing. Bailway  Co.  t.  Stlnson,  181  S.  W.  626; 
B&llway  Co.  T.  Jones,  1B2  S.  W.  1  (not  yet 
{rfBdally  reported).  In  the  two  cases  named, 
Tarlous  authorities  are  collated  in  support 
of  the  proposition  necessary  to  the  conclu- 
sion there  reached.  This  case  falls  under  the 
role  established  by  this  court  as  to  such  con- 
tracts, and  the  verdict  and  judgment  In  the 
trial  court,  establishing  that  an  oral  contract 
was  entered  into  previous  to  the  written 
contract  pleaded  by  appellant,  and  without 
tlie  stipnlatloas  set  up  by  the  appellant  as 
CMitalned  In  the  writing,  will  require  an 
OTermling  of  all  the  assignments  presented 
by  appellant  In  this  case. 
The  case  will  therefore  be  affirmed. 


McAMIS  V.  GTJLP,  C.  &  S.  P.  RT.  00. 

(No.  7618.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Pfeb.  12,  191&    Rehearing  Denied 

March  25,  1»1&) 

1.  EioNENT  Domain  «=>243(2)  —  CoNDEUifA- 
noH— BnxcT  or. 

As  under  Rev.  St  1911,  art  6518,  the  only 
issue  in  a  proceeding  by  a  railway  company  to 
condemn  land  is  the  damages  which  will  be  sns- 
tsined  by  the  owner  and  the  benefits  which  will 
rtsult  to  the  remainder  of  the  land,  the  fact  that 
a  railroad  company  condemned  land  intending  to 
use  the  property  condemned  as  a  channel  for  a 
water  course  which  It  was  about  to  divert,  will 
not  prevent  the  owner  of  the  land  from  enjoining 
an  unlawful  diversion. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Wg.  SS  627,  700:  Dec.  Dig.  <8=) 
243(2).] 

2.  Watebs  and  Water  Cotikses  ®=»78  — Di- 
VEB810N— Right  to  Diversion. 

A  railroad  company  cannot  divert  a  water 
course  which  drained'  plaintiff's  land  in  such  a 
nuinner  as  to  impound  surplus  waters  on  plain- 
tiffs property,  Acts  84th  Leg.  (Ist  Called  Sesa) 
e.  7,  specifically  prohibiting  such  diversion. 

[Ed.  Note.— fi'or  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  67-68;  Dec.  Dig. 
e=78.] 

3.  InJITNOTION     «=»146— PlK>CEBDINaS-<rEK- 

FosABT  Injunction. 
Under  Rev.  St  1911,  art  4649^  declaring 
that  no  injunction  shall  be  granted  unless  the 
applicant  shall  present  \p»  petition  verified  by 
his  affidavit,  a  temporary  injunction  may  be 
|ranted  on  a  verified  petition  alleging  facts  suf- 
ficient to  warrant  issuance  despite  defendant's 
seoeral  denial,  which  denial  was  re-established 
by  Acts  34th  lieg.  (Ist  Called  Sess.)  c.  7,  for, 
except  upon  final  hearing  for  perpetual  Injunc- 
tion, the  bill  when  properly  verified  may  be  used 
u  an  affidavit,  and  when  so  verified  may  be 
sufficient  basis  for  the  issuance  of  a  temporary 
injunction  unless  the  facts  averred  are  contro- 
verted by  other  facts  set  up  by  verified  answer. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  i  319;   Dec.  Dig.  «=>146.] 

Appeal  from  District  (Tourt,  Dallas  County ; 
El  B.  Muse,  Judge. 

Action  by  J.  K.  McAmis  against  the  Gulf, 
Colorado    &    Santa    F£    Railway    Company. 


From  a  Jndgment  denying  temporary  Injono- 
tlon.  plaintiff  appeals.  Rerersed  and  re* 
manded. 

A.  8.  Baskett,  of  Dallas,  for  ai^wllant 
Terry,  Cavln  &  Mills,  of  Galveston,  B.  M. 
Browder,  of  Dallas,  and  Lee,  Lomax  &  Smith, 
of  Ft  Worth,  for  appellee. 

RASBURT,  J.  This  Is  an  appeal  from  the 
judgment  of  the  trial  court  refusing  appel- 
lant a  prellmluary  or  interlocutory  injunc- 
tion. The  application  was  submitted  on 
sworn  pleading,  neither  party  tendering  any 
evidence,  and  for  that  reason  It  Is  necessary 
to  deduce  from  the  pleading  the  facts  al- 
leged by  both  parties. 

The  essential  facts  alleged  by  appellant 
and  upon  which  be  based  his  application, 
stated  in  our  own  language,  are  in  substance, 
as  follows:  The  ai^Uant  owns  certain  pas- 
ture land  contiguous  to  Rowlett  creek  in  Dal- 
las county  at  a  point  where  appellee's  line  of 
railway  crosses  appellant's  land  and  said 
Rowlett  creek  by  means  of  a  trestle.  At 
this  point  the  configuratiiHt  of  the  ground  Is 
su(±i  as  to  afford  a  natural  drainage,  in  time 
of  heavy  rains  and  consequent  overflows  of 
Rowlett  creek,  away  from  appellant's  land, 
with  which  natural  drainage  appellee's  tres- 
tle does  not  interfere.  Shortly  before  the  com- 
mencement of  this  suit  appellee  filled  in  un- 
der one  end  of  its  trestle  with  earth  for  a 
distance  of  about  264  feet  The  result  was 
that  the  water  which  formerly  flowed  under 
the  trestle,  following  the  natural  drainage, 
was  permanently  impounded  at  said  point, 
due  to  the  fact  that  the  earth's  surface  was 
higher  at  the  end  of  the  fill  than  at  the  point 
where  the  surface  water  was  so  Impounded. 
For  the  purpose  of  discharging  the  waters 
thus  Impounded,  appellee  was  preparing  to 
dig  a  ditch  of  considerable  size  parallel  with 
said  fill,  beginning  at  the  point  and  place 
where  It  had  impounded  the  surface  water, 
and  thence  from  said  point  to  the  end  of  the 
fill  and  under  the  trestle,  and  thence  follow- 
ing the  fill  back  to  a  point  opposite  the  point 
where  the  water  was  impounded  on  the  other 
Bide.  Appellee  intended  to  dig  said  ditch  up- 
on appellant's  lands  contiguous  and  adjacent 
to  its  right  of  way,  using  for  that  purpose 
a  strip  25  feet  wide  and  294  feet  long.  The 
impounding  and  diversion  of  the  water  in 
the  manner  proposed  would  In  time  of  heavy 
rains  cause  the  surface  waters  to  overflow 
and  remain  upon  appellant's  land.  Instead  of 
flowing  away  from  same  as  it  does  under 
present  conditions,  for  a  time  sufficient  to 
kill  appellant's  grass,  and  cut  bis  land  In 
washouts  or  excavations,  resulting  from  the 
increased  bulk  of  water  thrown  upon  appel- 
lant's land.  Upon  the  facts  stated,  appellant 
prayed  that  appellee  be  restrained  from  con- 
structing the  proposed  ditch  so  as  to  dis- 
charge the  said  overflow  waters  upon  hla 
lands,  and  from  digging  same  upon  bis  lands. 
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Appellant's  suit  was  commenced  September 
a,  19X4,  and  the  petition  was  verified  in  the 
manner  provided  by  statute. 

The  record  does  not  contain  appellee's 
original  answer,  which  was  filed  October  10, 
1914,  but  does  contain  its  amended  original 
answer  which  was  filed  October  30,  1915. 
The  answer,  in  addition  to  tendering  the 
general  demurrer  and  general  denial,  dis- 
closes the  following  facts:  Subsequent  to 
the  commencement  of  appellant's  suit  and  the 
coming  in  of  appellee's  original  answer  and 
a  hearing,  appellee,  in  the  exercise  of  the 
power  of  eminent  domain  conferred  upon  it, 
filed  with  the  Judge  of  the  county  court  of 
Dallas  county  at  law  Its  petition  to  condemn 
the  strip  of  land  which  it  proposed  to  use 
over  appellant's  land  for  the  purpose  alleged. 
Commissioners  were  appointed,  notice  was 
issued,  and  appellant  appeared  and  the  com- 
missioners condemned  the  land  to  appellee's 
use  and  assessed  the  damages.  Appellant, 
not  being  satisfied. with  the  damages  award- 
ed, filed  his  opposition  thereto  in  the  county 
court  at  law,  which  opposition  was  unde- 
termined at  the  time  of  the  hearing  on  ap- 
pellant's application  for  preliminary  injunc- 
tion. Desiring  to  enter  upon  and  take  pos- 
session of  the  land  awarded  it  by  the  com- 
missioners pending  determination  of  the  op- 
position, appellee  deposited  in  court  the 
amount  ot  the  award,  paid  all  costs,  and  ex- 
ecuted the  bond  and  made  the  additional  de- 
posit provided  for  In  such  cases.  Appellee 
desired  the  strip  of  land  so  condemned  for 
the  reason  that  its  use  was  essential  to  the 
proper  drainage  of  defendant's  dump  and 
right  of  way,  and  to  prevent  damage  to  its 
dump,  track,  and  adjacent  land.  The  plead- 
ing was  not  sworn  to,  but  counsel  for  appe- 
lant, on  submission,  stated  in  open  court  that 
verification  was  waived,  and  requested  this 
court  to  consider  the  pleading  from  that 
standpoint,  which  he  will  do. 

The  application,  as  we  have  said,  was  de- 
nied, the  court  basing  Its  judgment,  as  shown 
by  the  recitations  thereof,  on  the  ground 
that  the  issuance  of  the  injunction  would  in 
the  opinion  of  the  court,  "materially  In- 
terfere with  and  defeat  the  rights  of  the  de- 
fendant under  the  condemnation  proceedings 
in  the  coimty  court  of  Dallas  county  at  law 
as  set  up  in  said  first  amended  original  an- 
swer." 

Appellant  has  not  favored  us  with  briefs, 
but  his  counsel  argued,  on  submission,  on  his 
behalf,  in  effect,  that  conceding,  as  he  did, 
that  the  condemnation  proceedings  eliminat- 
ed the  issue  of  appellee's  right  to  dig  the 
ditch  upon  appellant's  land,  he  was  «ntltled 
nevertheless  to  the  relief  prayed  for  on  the 
ground  that  the  other  facts  alleged  by  him 
established  prima  facie  that  appellee  was 
about  to  divert  the  natural  drainage  of  the 
waters  of  Rowlett  creek,  and  that  such  diver- 
sion would  cause  appellant  irreparable  in- 
Jury.  Counsel  for  api)ellee,  who  has  filed 
briefs,  argues  that  the  ground  upon  which 


the  court  baaed  its  Judgment  Is  correct.  In 
short,  that  to  restrain,  appellee  from  diverting 
the  waters  in  the  manner  prcq;>osed  would  be 
to  destroy  or  suspend  the  power  of  eminent 
domain,  conferred  upon  it  by  the  Constitu- 
tion and  statutes,  and  by  authority  of  whidi 
it  acquired  the  land  of  appellant. 

[1]  We  will  discuss  appellee's  contrition 
first.  As  we  understand  the  sevjeral  statutory 
provisions  under  whldi  appellee  condemned 
appellant's  property,  their  effect  is  only 
to  confer  upon  railroads  the  power  of  emi- 
nent domain,  ordinarily  the  attribute  of  the 
sovereignty,  <m  the  theory  that  audi  power 
will  promote  the  general  welftire.  We  also 
understand  that  when  land  is  appropriated  in 
the  exercise  of  such  power  it  must  neverthe- 
less be  used  in  a  lawful  manner  and  tor  a  law- 
ful purpose.  Such  conclusions  are  obviously 
correct  when  certain  provisions  of  the  act  con- 
ferring the  power  are  considered.  The  only 
Issue  according  to  the  statutes  to  be  consider- 
ed In  such  proceeding  Is  "the  damages  which 
will  be  sustained  by  the  owner,"  and  "the  ben- 
efits that  wlU  result  to  the  remainder"  of  the 
land  (article  6518,  R.  S.  1911),  save  as  that  Is- 
sue may  be  modified  by  article  6519,  6520,  or 
6521,  as  the  case  may  be.  In  Gregory  v.  Gulf  & 
I.  Ry.  Co.,  21  Tex.  Civ.  App.  598,  54  S.  W.61T, 
It  was  ruled  that  the  owner  could  not  in  con- 
demnation proceedings  recover  damages  re- 
sulting from  depredations  of  stock  due  to  the 
f  aUure  of  the  company  to  build  cattle  guards 
and  fence  its  right  of  way,  since  the  inquiry 
in  such  cases  is  limited  to  the  provisions  of 
the  statute  quoted  above.  In  Ellrby  v.  Fan- 
handle  &  G.  Ry.  Co.,  39  Tex.  Civ.  App.  252, 
88  S.  W.  281,  in  point  here,  it  was  also  ruled 
that  damages  to  the  owners  of  grain  caused 
by  an  overflow  due  to  the  defective  con- 
struction of  the  railroad  company's  embank- 
ment were  not  recoverable  in  condemnation 
proceedings.  Such  issue  it  was  said  "is  hi- 
dependent  of  and  should  not  be  confounded 
with  a  condemnation  proceeding."  Thus  it  Is 
quite  dear  that  appellant  was  not  precluded 
by  the  condemnation  suit  from  proceeding 
against  ai^ellee  for  injunction,  but  that  be 
could  not  have  urged  such  remedy  in  the  con- 
demnation proceeding  had  he  attempted  to 
do  so;  and  from  which  it  follows  also  that 
the  Injunction  proceeding,  so  long  as  it  did 
not  attempt  to  prevent  appellee  from  acquir- 
ing the  land,  in  no  way  tended  to  destroy  or 
suspend  that  right. 

[2, 3]  We  now  come  to  the  question  of 
whether  appellant  was  entitled  to  a  prelimi- 
nary Injunction  on  the  facts  alleged  in  his  pe- 
tition therefor.  It  is  probable  in  such  con- 
nection that  the  trial  court  never  considered 
that  precise  question  after  he  concluded  the 
condenmation  proceedings  were  a  bar,  in  any 
ev«it,  to  the  issuance  of  the  writ  In  fact 
the  judgment  of  the  court  recites  as  much, 
as  we  have  shown  at  another  place  in  this 
opinion.  We  conclude,  with  the  Issue  upon 
which  the  writ  was  refused  eliminated,  that 
the.  pleading  when  presented  to  the  court 
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disclosed  a  state  of  facts  which,  in  the  ab- 
sence ot  other  proof,  entitled  appellant  to  the 
preliminary  writ  The  facts  deducible  from 
the  petition,  as  we  hare  shown,  disclosed 
tliat  appellee  was  about  to  divert  the  nat- 
ural flow  of  surface  waters,  now  prohibited 
by  statutory  enactment  (Gen.  Laws  1015, 
1st  Call.  Sesa.  34tfa  Leg.  17),  so  as  to  dls- 
charge  same  upon  api>ellant's  land,  and  that 
such  diversion  would  irreparably  damage 
appellant's  grass  and  land.  Such  verified 
allegations  of  fact  on  preliminary  hearing, 
in  the  absence  of  an  answer,  affidavits,  or 
oral  testimony,  controverting  same,  are  suf- 
ficient basis  for  the  issuance  of  the  writ. 
The  rule  is  thus  stated: 

"Except  on  final  hearing  (or  a  perpetual  in- 
junction tlie  Mil  or  complaint  itself,  when  prop- 
erly verified,  may  be  need  as  an  affidavit  as  to 
the  facts  properly  stated  therein,  and  frequent- 
ly the  bill  alone,  when  bo  verified,  may  be  a 
sufficient  basis  for  the  issuance  of  a  temporary 
injunction  if  it  contains  allegations  of  fact  buI- 
ficient,  if  taken  as  true  (aa  they  will  be  before 
answer),  to  authorize  the  issuance  of  an  injunc- 
tioD.    «    •    • "    22  Cye.  942. 

The  rule  Is  recognized  by  statute  in  tUs 
state.  Article  4649.  B.  8.  19U.  The  only 
attempt  to  controvert  the  facta  related  in 
the  petition,  other  than  the  condemnation 
proceedings  tendered  in  avoidance,  was  the 
general  deniaL  This  plea  was,  we  believe, 
insufficient,  notwitlistanding  it  was  sworn  to. 
While  the  effect  of  the  general  denial,  which 
▼as  re-established  in  our  practice  by  the 
Xhlrty-Fouith  Legislature,  is  to  put  plaintiff 
npon  proof  of  every  fact  essential  to  Ills  case, 
the  awom  petition  lus  that  effect,  since  It 
Is  to  be  received  and  considered  by  the  court 
as  an  affidavit,  and  being  so  considered,  it 
proves  the  facts  alleged.  Accordingly,  the 
defendant  cannot  rely  on  such  denial,  but 
is  required  to  go  further  and  state  facts 
which  disprove  those  stated  by  the  plaintiff, 
w  which  wlU  avoid  the  effect  of  those  so 
stated.  An  accepted  authority  states  the 
mle  to  be  that: 

"Upon  an  application  for  preliminary  injunc- 
tion, defendant  ma;^  at  once  file  bis  answer 
which  must  be  considered  and  given  its  proper 
tffect  in  deciding  as  to  the  propriety  of  issuing 
a  tonporary  injunction.  If  properly  verified  it 
most  be  given  effect  as  an  affidavit  of  and  for 
defendant.  On  motion  for  an  injunction  made 
on  Ull  and  answer,  statements  noade  under  oath 
in  the  answer,  where  responsive  to  the  bill,  will 
be  taken  as  trae,  and  if  in  such  answer  under 
oath  the  facts  constitnting  the  claim  of  the  com- 
plainant for  the  interposition  of  the  court  are 
controverted  by  defendant,  the  court  will  not 
generally  intenere  but  will  deny  the  injunc- 
tion."   22  Cyc.  946,  946. 

Ihe  submission  by  the  parties  of  the  case 
npon  the  iiwom  pleading  is  Cfnite  similar  to 
the  case  of  the  coming  in  of  the  defendant's 
answer  on  motion  to  dissolve  injunction  Is- 
ned  npon  ex  parte  hearing.  In  that  char- 
acter of  case  the  mle,  which  we  think  ap- 
plicable bere,  Is  that: 

"When  the  sworn  answer  fully  and  nnequivo- 
<*U}  denies. all  the  material  allegationa  of  the 
liOl  npon  wliicb  complainant's  equity  rests,  the 


injunction  will  be  dissolved.  This  rule,  how- 
ever, requires  ''positive  averments  in  the  an- 
swer and  not  merely  general  allecatiODa  ot 
denial  based  on  information  and  belief  The  de- 
nial must  be  of  the  same  positive  character  as 
the  averments  in  the  bill  on  which  the  complain- 
ant's equities  are  based.  Nor  will  an  answer 
suffice  where  it  is  not  fully  responsive  to  the 
bill."  DawBon  v.  Baldridge,  55  Tex.  Oiv.  App. 
125.  118  8.  W.  698. 

For  the  reasons  indicated  the  judgment  of 
the  conrt  below  Is  reversed,  and  the  cause 
remanded  for  farther  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

Reversed  and  remanded. 


BOGATA  MERCANTILE  00.  v.  OUTCATH/T 

ADVERTISING    CO.      (No.   162a) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  18,  1916.) 

L    COUCEBCB  €=9l6— "IRTBBSTATX  COUUEBCE" 

-^Appijoation  of  State  Laws. 

Where  a  mercantile  corporation  in  Texas 
signed  an  order  directing  an  advertising  corpo- 
ration in  Chicago  to  ship  certain  advertising 
cuts  and  ^pe,  the  transactiott  was  Interstate 
commerce,  and  not  subject  to  the  anti-trust  laws 
of  Texas. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  2 ;   Dec.  Dig.  <3=»16. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  CoNraACTS    e=922(l)    —    CoimTERHAIfDINO 

Oboeb  afteb  Acceptancb— Effect. 

Where  defendant  signed  an  order,  directing 
plaintiff  to  ship  it  certam  advertising  cuts  and 
type,  defendant's  acceptance  of  the  order  com- 
pleted the  contract  between  the  parties,  aofd 
the  subsequent  countermanding  of  the  order 
did  not  relieve  defendant  of  the  legal  conse- 
quences of  its  breach  of  contract 

[Bid.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  !|  90,  107;    Dec.  Dig.  «=»22(1).] 

3.  CONTBACTS    €=>312(2)— BbKACH— BXCLUBIVK 

PuviLsaBS. 

Where  a  contract  by  which  plaintiff  agreed 
to  furnish  defendant  certain  advertising  service, 
consisting  of  certain  advertising  cuts  and  type, 
provided  that  defendant  was  to  have  the  exclu- 
sive right  to  use  such  service  in  its  city,  plain- 
tiff did  not  break  the  contract  t^  furnishing 
another  party  in  the  same  city  a  different  adver- 
tising service. 

[Ed.  Note. — For  other  cases,   see  Cantracts, 
Cent  Dig.  {  1279% ;   Dec.  Dig.  <8=»3l2(^.]  ' 

4.  Dauaqxs  «=>163^— MmoATiON  or  Dam- 
ages—Bubden  OF  Fboof. 

An  order,  signed  by  defendant,  (or  certain 
advertising  cnta  and  type,  provided  that  de- 
fendant was  to  hold  the  type  and  cuts,  subject 
to  plaintiff's  order,  when  the  contract  expired. 
Defendant  countermanded  the  order,  and  plain- 
tiff saed  (or  the  amount  agreed  to  be  paid. 
There  was  evidence  warranting  the  inference 
that  the  advertising  material,  prepared  for  de- 
fendant could  be  used  only  by  it,  and  would  . 
have  been  of  no  value  to  any  one  else,  and  that  **■ 
it  had  been  fully  prepared  before  plaintiff's 
receipt  of  the  letter  countermanding  the  order.  ■> 
Held,  that  the  contract  was  not  one  for  the  sale 
of  the  material,  but  for  its  hire  to  defendant,  and 
it  appeared  prima  facie  that  plaintiffs  damage 
was  the  sum  defendant  agreed  to  pay  for  the  use 
thereof,  and  the  burden  was  on  defendant  to 
show  that  plaintiff  might  have  pursued  a  course 
wtdcb  would  have  mitigated  the  damages. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  SS  456,  457;    Dec  Dig.'  <©=>163(2).I 
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Appeal  flrom  Red  River  Gonnty  Court; 
George  Morrison,  Judge. 

Action  by  the  Outcault  Advertising  Com- 
pany against  the  Boeata  Mercantile  Com- 
pany. Judgment  for  plaintiH,  and  defendant 
appeals.    Affirmed. 

Appellant,  a  Texas  corporation,  carried  on 
its  mercantile  business  at  Bogata,  in  this 
state.  Appellee,  an  Illinois  corporation,  car- 
ried on  its  advertising  business  at  Chicago, 
in  that  state.  September  24, 1913,  i^pellant, 
through  one  of  appellee's  traveling  agents  in 
this  state,  sent  it  an  order  as  follows: 

"Order  No.  16L 

"To  Outcault  Advertisiiig  Co.,  608  S.  Dearborn 
St,  Chicago,  111.: 

"Date  Sept.  24,  1913. 

"Ship  ua,  at  our  expense,  as  per  samples 
shown  you,  Outcault  Service  De  Luxe  to  cover 
a  ^riod  of  one  year,  beginning  Oct  10,  1913. 
This  service  to  consist  of  • 

"40  Outcault  Service  De  Luxe  (4  Column) 
cuts. 

"12  Outcault  Service  De  Luxe  (6  Column) 
cuts. 

"One  font  of  type.     (9  lbs.  in  font). 

"We  agree  to  pay  you  net  cash  monthly,  at 
the  rate  of  $3.50  per  week,  for  one  year,  we  to 
have  exclusive  right  to  use  the  above  Outcault 
Service  De  Luxe  in  our  city  only,  and  to  hold 
type  and  cats  subject  to  your  o^der  when  this 
contract  expires. 

"Failure  to  pay  any  installment  when  due  ren- 
ders full  amount  of  this  contract  dua 

"This  contract  cannot  be  canceled.     Ship  all 
at  one  time  if  possible. 
"Lines  of  goods  we  carry, 
"FiU  in  'Yes'  or  'No.' 

"Dry  Goods,  Yes.     Millinery,  Yea. 

"Ladies'  Made  Wear,  Yes. 

"White  Goods  Sale  When?    k 

"Fur  Sale  When?    No. 

"Anniversary  Sale  When?     Sept 

"Men's  Clothing,  Yes. 

"Men's  Shoes,  Yes. 

"Ladies'  Shoes,  Yes. 

"Furniture,  No.     Groceries,  Yes. 

"Rugs,  Yes.    Carpets,  No. 

"M.  O.  Cuts,  Yes. 

"Bogata  Mercantile  Co., 

"Per  B.  C.  Peyton. 

._  „  "[Write  plainly.] 

"Town,  Bogata. 

"State,  Tex. 

"J.  M.  Wyatt,  Salesman." 

The  order  was  received  and  accepted  by 
appellee  on  September  27,  1913.  On  that  day 
appellant  telegraphed  appellee  as  follows: 

"Withhold  shipment  adv.  matter.  Will  ad- 
vise by  letter" 

— and  on  the  same  day  wrote  appellee  as 
follows: 

"Bogata,  Texas,  9/27,  1913. 
"Outcault  Adv.  Co.,  Chicago.— Gentlemen:    We 
wired  you  to-day: 

"  'Withhold  shipment  of  adv.  matter.  Want 
to   make  change.'     Which  we  now  confirm. 

"Owing  to  the  limited  circulation  of  our  little 
paper  here  we  liave  decided  that  your  proposi- 
tion is  too  large  for  us.  We  realize  the  impor- 
tance of  advertising,  and  are  now,  and  intend  to 
contribute  to  adv.,  yet  your  proposition  is  too 
large  for  us.  Consequently  we  would  ask  that 
j'ou  cancel  our  order.  It  is  quite  probable  that 
we  will  take  up  your  line  for  the  fall  of  1914. 
"Yours,  Bogata  Mercantile  Co., 

"Per  B.  C.  Peyton." 


The  telegram  was  received  by  ai^ellee  the 
day  It  was  sent,  but,  as  found  by  the  court, 
after  appellee  had  received  and  accepted  the 
order.  The  letter  was  not  received  by  appel- 
lee until  September  29,  1913.  Appellant's 
president,  Peyton,  testified: 

"Mr.  Wyatt,  salesman  for  the  Outcault  Ad- 
vertising Company,  came  into  the  store  of  his 
own  accord  and  told  me  about  this  advertisiiig. 
I  didn't  know  what  the  Outcault  Service  De 
Luxe  was,  but  Mr.  Wyatt  explained  that  they 
would  furnish  special  cuts  and  special  advertis- 
ing matter  for  our  store,  and  that  the  cots 
would  have  to  be  fixed  with  our  name  and  ad- 
dress, and  picture  cuts  specially  designed  for 
us  would  be  furnished  each  weeK,  52  of  them. 
I  understand  from  Mr.  Wyatt  that  this  material 
would  have  to  be  specially  prepared  for  our  nse 
after  our  order  was  accepted  by  the  compan;. 
I  don't  know  how  long  it  would  take." 

The  witness  Hadden,  who  seems  to  have 
been  the  manager  of  appellee's  business  at 
Chicago,   testified: 

"We  kept  no  record  of  when  the  goods  in 
question  on  this  contract  were  manufactured, 
and  consequently  I  cannot  recall  the  exact  dat- 
mgs  and  cannot  give  them  and  cannot  say  what 
of  them  were  manu&ctured  prior  to  September 
27,  1913,  and  what  prior  to  receipt  by  our  com- 
pany of  letter  from  the  Bogata  Rlercantile  Com- 
pany dated  September  27,  1913." 

Part  of  the  material  constituting  the  ad- 
vertising service  appellant  contracted  for 
was  shipped  to  it  by  appellee  October  2, 1913, 
and  the  remainder  thereof  October  3,  1913. 
Appellant  declined  to  receive  either  shlpmciit, 
claiming  that  it  had  countermanded  the  order 
therefor  by  Its  telegram  and  letter  of  Septem- 
ber 27,  1913,  and  that  It  therefore  was  not 
liable  to  appellee  on  the  contract,  and,  further 
claiming  it  was  not  liable  because.  It  alleged: 
(1)  The  contract  was  in  violation  of  the  anti- 
trust law  of  this  state,  in  that  it  was  for  an 
exclusive  right  to  nse  appellee's  advertising 
"service  de  luxe" ;  and  (2)  was  first  breached 
by  appellee.  In  that  it  entered  into  a  slmlhir 
contract  with  the  Bogata  Drug  Company  on 
or  about  September  24,  1913.  Appellee  there- 
upon conunenced  this  suit  In  a  justice  court 
On  appeal  to  the  county  court  Judgment  was 
rendered  In  appellee's  favor  against  appel- 
lant for  $182,  the  sum  sued  for,  and  appe- 
lant appealed. 

Long  &  Wortbam,  of  Paris,  for  appellant 
Austin  S.  Dodd,  of  Clarksvllle,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  transaction  between  ap- 
pellant and  appellee  evidenced  by  the  con- 
tract was  interstate  commerce,  and  hence 
not  subject  to  the  antl-trust  laws  of  this 
state.  Albertype  Co.  v.  Gust  Feist  Co.,  lOa 
Tex.  219,  U4  S.  W.  791 ;  Eclipse  Paint  &  Mfg. 
Co.  V.  New  Process  Roofing  &  Supply  Co, 
55  Tex.  Civ.  App.  553,  120  S.  W.  632;  Moro- 
ney  Hardware  Ca  v.  Goodwiii  Pottery  Go,  120 
S.  W.  1088 ;  McCall  Ca  v.  Stiff  Dry  Goods  Co, 
142  S.  W.  661 ;  Koch  Vegetable  Tea  Ca  v. 
Malone,  163  8.  W.  663.  Therefore  the  flrgt 
and  second  assignments  are  overruled. 

Ul. There  was  evidence  to  support  tbe  find- 
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lag  inTolved  in  the  judgment  that  appellee 
had  receiTed  and  accepted  appellant's  order 
at  the  time  it  received  the  latter's  telegram 
of  September  27,  1913.  If,  therefore,  that 
telegram  should  be  construed  as  one  connter- 
mandlng  tbe  order — and  we  think  It  shonld 
not  be  BO  constmed — It  did  not  have  tbe  ef- 
fect appellant  claims  It  had.  Appellee's  ac- 
ceptance of  the  order  completed  the  contract 
between  the  parties,  and  countermanding 
the  order  thereafterwards  did  not  relieve  ap- 
pellant of  the  consequences  the  law  attached 
to  its  breach  of  its  contract  Therefore  the 
fourth  assignment  is  overruled. 

[J]  There  was  testimony  to  support  a  find- 
ing that  the  "little  druggist  advertising  serv- 
ice," which  appellee  bound  Itself  to  furnish  to 
tbe  Bogata  Drug  Company,  was  not  the  same 
as  the  "service  de  luxe,"  which  it  bound  it- 
self to  furnish  to  appellant.  Therefore  the 
fifth  assignment,  in  which  appellant  com- 
plains that  it  appeared  that  appellee  violated 
its  contract  with  it  by  entering  into  a  similar 
one  with  the  Bogata  Drug  Company,  is  o\&e- 
mled. 

[4]  vnkat  has  been  said  disposes  of  all  the 
assignments  except  the  third,  in  support  of 
which  appellant  contends  that  the  measure 
of  appellee's  damages  was  not  the  sum  it 
agreed  to  pay  for  the  use  of  the  advertising 
material,  as  determined  by  the  court,  but 
vraa  the  difference  between  that  sum  and  the 
ralne  of  the  material  In  the  condition  it  was 
in  St  the  time  the  order  for  same  was  counter- 
manded. The  fblr  inference  frcsn  the  testi- 
mony of  the  witness  Hadden,  set  out  in  the 
statement  above,  was  that  appellee  had  done 
all  It  was  to  do  to  prepare  the  material  for 
the  use  aiq)enant  was  to  make  of  same  before 
it  received  appellant's  letter  of  September 
27,  1913,  countermanding  the  order.  The 
fair  inference  from  the  testimony  of  the  wit- 
ness Peyton  was  that  the  material  as  so  pre- 
pared could  have  been  used  only  by  appellant 
for  advertising  purposes,  and  therefore  was 
of  no  value  for  such  purposes  to  any  one  else. 
Therefore,  it  seems  to  us,  it  prima  fade  ap- 
peared that  appellee  was  entitled  to  recover 
as  damages  for  the  breach  by  appellant  of 
its  contract  the  sum  it  had  agreed  to  pay 
for  the  use  of  the  mateilaL  The  contract 
was  not  one  for  the  sale  of  the  material,  as 
appellant  treats  It.  It  was  for  the  hire 
thereof  to  appellant  for  a  period  of  one  year. 
yrbat  ai)pellant  was  entitled  to  was  the  use 
of  the  material  during  that  period.  What 
appellee  was  entitled  to  was  the  material  at 
the  exi^ration  of  that  period  and  tbe  sum 
appellant  agreed  to  pay  for  its  use  to  that 
time.  As  appellee  was  entitled  to  the  mate- 
rial after  it  had  been  used  by  appellant  during 
the  time  agreed  upon,  it  prima  fade  ai^ear- 
ed,  we  think,  that  what  it  lost  ob  a  result  of 
appellant's  refusal  to  receive  and  use  the 
material  as  agreed  upon  was  the  sum  appel- 
lant undertook  by  its  eostract  to  pay  for 


tUe  use  thereoC.  It  so' appearing,  as  we  un- 
derstand the  rule,  the  burden  was  on  appd^ 
lant  to  show,  aud  It  did  not,  that,  vtben  it 
breached  the  contract  appellee  migbt  have 
pursued,  but  did  not,  a  course  which  would 
have  mitigated  the  damage  it  suffered.  Jef- 
ferson &  N.  W.  Ry.  Co.  V.  Dresson,  43  Tex. 
Civ.  App.  282,  96  S.  W.  63;  Porter  v.  Bur- 
kett,  65  Tex.  383. 
The  Judgment  is  affirmed. 


WESTBHN  UNION  TELEGRAPH  CO.  r. 
WINTER.    (No.  1571.)* 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

March  1,  191&     Rehearing  Denied 

March  16, 1816.) 

1.  TeUIOBAPBS  AND  Teusphonbs  $s>38(6)  — 

Dblat  in  Dkuvest-t-Conzknts  of  Mbssaqb 

— NoTicB  TO  Company. 

A  telegram  worded  as  follows:  "Houston, 
Texas,  July  2,  1914.  Geo.  W.  Wintw,  Bonham, 
Texas.  Gabe  died  Chicago  this  morning.  Ar- 
rangements later.  [Signed]  FVancis"— whidi 
was  not  pi-omptly  delivered,  charged  the  tele- 
graph company  with  notice  that  Gabe  Winter 
had  died  in  Chicago ;  that  funeral  arrangements 
were  yet  to  be  made;  that  be  was  tbe  brother 
of  addressee;  and  that  addressee  would  prob- 
ably desire  to  attend 'the  funeral 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephonea;  Cent  Dig.  |  33 ;  Dec.  Dig.  «=» 
38(6).] 

2.  Teleobaphb  and  Tblkphones  9=338(6)— 
Delay  in  Deuveby — ^Liabii.ity— Knowl- 
edge OF  Facts. 

Tbe  delay  in  delivering  such  message  ren- 
dered the  telegraph  company  liable  for  damages 
resulting  from  the  addressee's  failure  to  attend 
the  funeral,  notwithstanding  the  company's  lack 
of  knowledge  of  the  place  where  the  funeral 
would  be  held. 

[Ed.  Note.— For  other  catea.  see  Telegraphs 
and  Telephones,  0«it  Dig.  |  33 ;   Dec:  Dig.  «=» 
38(6).] 
8.  Teleokaphs   and   Telephones   4=»49  — 

Dahaqes— Subsequent  Teusokam. 

A  telegraph  company  which  failed  to  deliver 
promptly  a  message  announcing  the  death  of 
addressee's  brother  is  not  relieved  from  liability 
for  damages  resulting  from  his  failure  to  attend 
the  funeral  by  its  prompt  delivery  of  a  subse- 
quent message  for  addressee  giving  the  place  and 
time  of  the  funeral  to  the  person  in  whose  care 
it  was  sent,  by  whom  it  was  not  ccmmiunicated 
to  addressee  until  too  late,  since,  if  the  person 
to  whom  it  was  d^vered  could  be  considered 
addressee's  agmt  it  could  only  be  for  the  pur- 
pose of  delivering  the  message  to  him,  and  her 
knowledge  of  its  contrnts  could  not  be  Imputed 
to  him  BO  as  to  make  his  failure  to  attend  the 
funeral  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  'Telephones,  Dec  Dig.  €=^49.] 

4.  Tklbqbaphs  and  Telephones  «=>37(!9— 
EtenvEBT— Cabe  of  Anothee  Pebson. 
Where  a  telegram  is  addressed  to  a  person 
in  care  of  another,  delivery  by  the  company  to 
the  other  relieves  the  company  from  all  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  29,  32;  Dec.  Dig. 
<8=»37(2).] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;   Ben  H.  Denton,  Judge. 


4s»For  otiMr  cases  tea  Mnw  topio  sad  KKT-NUUBBR  In  all  Kar-NomlMrad  Dlgwta  and  Indaxw 
'Application  for  writ  of  error  pending  In  Supreme  Ck>urt. 


Digitized  by 


Google 


886 


184  SOUTHWESTBBN  BBPOBTER 


(Tex. 


AcUon  by  George  W.  Winter  against  the 
WeBtem  Union  Telegraph  Gompanj-.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

Appellee's  brother,  Gabe  Winter,  resided 
In  Waco,  Tex.,  but  on  July  2, 1914,  died  In  a 
sanitarium  at  Chicago,  111.  On  the  morning 
of  that  day  Frauds  Winter,  another  brother 
to  appellee,  delivered  to  appellant  at  Hous- 
ton, Tex.,  for  transmission  to  appellee  at 
Bonham,  Tex.,  where  he  resided,  a  telegram 
as  follows: 

"Houston,  Texas,  July  2,  1914.  Geo.  W. 
Winter,  Bonham.  Texas.  Gabe  died  Chicago 
this  morning.  Arrangements  later.  [Signed] 
Francis." 

Hie  message  was  promptly  transmitted  to 
Bonham,  but  it  was  not  delivered  to  appellee 
nntU  Sunday  morning,  July  5th.  In  the 
meantime,  to  wit,  at  4  o'clock  on  the  after- 
noon of  Saturday,  July  4th,  the  remains  of 
appellee's  brother  Gabe,  baring  been  removed 
to  Waco,  were  there  interred.  This  suit  was 
by  appellee  to  recover  damages  resulting  to 
him,  as  be  alleged,  from  negligence  of  appel- 
lant in  falling  to  promptly  deliver  to  him  the 
message  set  out  above.  The  appeal  Is  from 
a  Judgment  in  bis  favor  for  the  sum  of  $500. 

Hamp  P.  Abney,  of  Sherman,  and  Francis 
R.  Stark  and  Albert  T.  Benedict,  both  of  New 
York  City,  for  appellant.  Cunningham  &  Mo- 
Mahon,  of  Bonham,  for  appellee. 

WIIiLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  language  of  the  message, 
which  was  set  out  in  full  in  the  petition, 
charged  appellant  with  notice  of  facts  as  fol- 
lows: 

(1)  Tbkt  Gabe  Winter  bad  just  died  in  Chi- 
cago. 

(2)  That  arrangements  had  not  been,  but 
would  be,  made  for  Interring  his  remains. 

(3)  That  he  was  appellee's  brother. 

(4)  That  in  all  probability  appellee  would 
desire  to  attend  the  funeral  when  It  occur- 
red. Tel.  Co.  V.  Carter,  85  Tex.  5S0,  22  S.  W. 
961,  34  Am.  St  Rep.  826. 

[2]  Notwithstanding  it  thus  appeared  that 
appellant  had  notice  of  such  facts,  and  not- 
withstanding allegations  showing  that  appel- 
lee could  and  would  have  ascertained  when 
and  where  the  remains  were  to  be  interred, 
and  oould  and  would  have  attended  the  fu- 
neral at,  Waco  had  the  telegram  been  deliv- 
ered to  him  promptly,  appellant  insists  that 
the  petition  did  not  state  a  cause  of  action 
against  it,  because  it  did  not  appear  there- 
from that  it  had  notice  of  the  fact  that  the 
burial  would  be  at  Waco.  Western  Union 
Tel.  Co.  V.  Kuykendall,  99  Tex.  323,  89  S.  W. 
965,  and  Western  Union  Tel.  Co.  v.  Ayers,  41 
Tex.  Civ.  App.  627,  93  S.  W.  199,  are  cited  as 
supporting  the  contention. 

In  the  Kuykendall  Case  it  appeared  from 
the  petition  that  the  plaintiff's  wife's  brother 
died  at  Hollis,  O.  T.,  December  18th,  and  was 
buried  in  the  family  burying  ground  at  Tow 


Valley,  Tex.,  December  2l8t.  The  plaihtUF, 
with  his  wife,  lived  eight  or  ten  miles  from 
Kingsland,  near  Tow  Valley.  The  message, 
which  was  not  delivered  until  6  o^clo(^  Pl  m. 
December  19tb,  was  as  follows: 

"Hollis,  O.  T.,  11/18/03.  Mrs.  MyrtU  Knyw 
kendall,  Kingsland,  Texas.  Will  Arant  died  this 
a.  m.  Will  be  at  Lampasas  to-morrow  eveninc 
the  19th  day.     [Signed]  Walker  Arant" 

It  was  not  alleged  that  the  defendant  had 
notice  of  any  other  facts  than  those  disdoa- 
ed  by  the  language  of  the  message.  The  Su- 
preme Court  held  that  the  petition  did  not 
show  liability  on  the  part  of  the  defendant 
for  damages  to  the  plaintiff's  wife  due  to  the 
fact  that,  because  the  message  was  not 
promptly  delivered,  she  did  not  have  an  op- 
portunity to  prepare  for  the  interment  of  ber 
brother's  remains  or  to  attend  the  funeraL 
The  court  said: 

"One  would  naturally  expect  the  deceased  per- 
son would  be  burled  in  the  vicinity  of  his  resi- 
dence, where  he  died.  The  phrase  'will  be  at 
Lampasas  to-morrow  evening  the  19th  day' 
clearly  means  that  the  sender,  Walker  Araat, 
would  be  at  Lampasas  at  the  time  named;  but 
there  is  nothing  in  the  terms  of  the  message  to 
indicate  that  he  would  carry  the  body  of  the  de- 
ceased with  him.  Neither  did  the  message  give 
notice  to  the  telegraph  company  that  the  deceas- 
ed would  be  buried  in  the  family  burying  ground, 
near  the  home  of  the  sister,  nor  of  any  facts  or 
circumstances  which  would  make  it  necessary 
for  her  to  make  preparation  to  receive  the  body 
or  to  enable  her  to  attend  the  funeral." 

The  Ayers  Case  was  not  different  from  the 
Kuykendall  Case  in  any  material  respect  and 
was  held  by  the  Court  of  Civil  Appeals  to  be 
ruled  by  it 

In  both  of  those  cases  there  was  an  ab- 
sence of  anything  in  the  message  which  could' 
be  construed  as  notice  to  the  telegraph  com- 
pany that  the  funeral  might  not  be  at  the 
place  where  the  deceased  died.  In  this  case 
appellant  knew  from  the  face  of  the  message 
delivered  to  it  that  arrangements  for  the 
funeral  had  not  been,  but  were  to  be,  made, 
and  we  think  It  might  reasonably  have  con- 
templated that  the  arrangements  when  made 
would  provide  for  the  funeral  to  be  else- 
where than  in  Chicago.  Moreover,  we  thinic 
appellant  might  and  should  have  contemplat- 
ed that  appellee,  on  receipt  of  the  message^ 
if  promptly  delivered  to  him,  could  and 
would,  as  he  testified  he  could  and  would, 
have  ascertained  what  the  arrangements, 
when  made,  were,  in  time  to  have  attended 
the  funeral  at  Waco. 

Hie  case  is  more  like  Smith  v.  Tel.  Co.,  104 
Tex.  171,  133  S.  W.  1041,  135  S.  W.  1147, 
than  it  Is  like  those  cited  by  appellant.  In 
that  case  it  appeared  that  it  was  understood 
between  plalntUTs  wife  and  one  Thatcher 
that,  if  her  brother,  David  Terry,  who  waa 
sick  at  Belton,  should  die,  he  (Thatcher) 
would  advise  her  of  the  fact  and  arrange 
for  the  burial  in  the  family  burial  ground  at 
Houiiton.    The  message  was  as  follows: 

"Belton,  Texas,  November  25,  1904.  Mrs.  J. 
Mayrant  Smith,  care  Oriental  Oil  Company, 
Dallas,  Texas.    Dave  died  this  morning  three 
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o'clodc.    Will  make  all  ananKements.    [Sisned] 
Wm.  Thatcber." 

The  Ooart  of  CItII  Appeals  held  that: 

There  was  "nothing  in  the  telegram  that  can 
be  held  to  give  notice  to  the  telegraph  company 
that  the  remains  wonld  be  carried  to  Houston 
for  buruU,  and  therefore  it  cannot  be  said  that 
the  damages  resulting  to  Mrs.  Smith  in  not  be- 
ing notified  in  time  to  attend  the  funeral  at 
Houston  were  contemplated  by  the  company  at 
the  time  the  otmtract  to  transmit  and  deliver  the 
message  was  entered  into."  Postal  Tel.  Cable 
Corof  Texas  ▼.  Smith,  124  S.  W.  733. 

And  on  authority  of  the  Knykendall  Case 
it  reversed  the  ludgment  In  Smith's  favor. 
The  Supreme  Court,  having  granted  a  writ  of 
error,  reacbed  a  contrary  conclusion,  and  in 
dlBtinguishlng  the  case  from  TeL  Oo.  ▼.  Kny- 
bendaU,  supra,  said: 

"In  the  present  case  the  place  of  the  burial 
bad  been  fixed,  and  all  dne  arrangements  in  re- 
spect thereto  provided  for,  all  of  which  was  well 
usderstood  and  known  to  the  addressee  of  the 
message.  These  were  not  matters  as  to  which 
she  needed  information  or  as  to  which  the  mea- 
aage  was  iptended  to  give  information.  The  im- 
portant fact  intended  to  be  conveyed  to  her,  and 
Thich  alone,  as  she  avers,  was  necessary  to 
enable  her  to  attend  the  funeral  of  her  brother, 
yisa  the  fact  of  his  death.  This  information 
was,  by  the  negligence  of  the  company,  withheld 
from  her.  "The  natare  of  the  telegram  was  such 
as  to  visit  it  with  notice  of  the  fact  that  she 
might,  and  probably  would,  wish  to  attend  the 
burial  whenever  it  might  be.  Nor  can  her  right 
to  recover  be  defeated  because  notice  of  the  place 
of  the  funeral  was  not  given  in  it." 

Tlie  difference  between  the  Smith  Case  and 
this  one  lies  in  the  fact  alone  that  there,  had 
the  message  been  delivered  to  the  addressee, 
she  would  have  known,  not  when,  but  where, 
the  funeral  would  occur ;  while  here,  had  the 
message  been  delivered  to  aM;>ell0e,  he  would 
not  have  known  when  nor  where  the  remains 
of  his  brother  would  be  Interred.  But  In  each 
of  the  cases  the  Important  fact  Intended  to 
be  cfHiveyed  to  the  addressee  by  the  message 
was  the  death  of  the  party  named  therein. 
As  Mrs.  Smith,  had  the  message  been  prompt- 
ly delivered  to  her,  could  have  ascertained 
when  the  funeral  would  occur,  so  appellee, 
had  the  message  to  him  been  promptly  deliv- 
ered, could  and  would,  he  alleged,  ba!(%  ascer- 
tained when  and  where  his  brother's  remains 
woold  be  Interred,  and  have  been  preonit  at 
the  funeral.  So  far  ae  the  language  ot  the 
message  in  the  Smith  Case  Is  concerned,  it 
was  not  materially  different  from  that  in  the 
message  to  appellee,  and  it  did  not  advise  the 
defendant  In  that  case  of  any  fact  not  dis- 
closed to  appellant  by  the  message  In  ques- 
tion here.  We  think  the  petiUon  stated  a 
cause  of  action,  and  It  was  not  error  to  over* 
nile  the  demurrer. 

[J]  Appellant  alleged  and  proved  that  on 
Friday,  July  3,  1914,  aw^Uee's  brother  Fran- 
cis delivered  to  it  at  Waco  a  message  to  ap- 
pellee at  Honey  Grove,  as  follows: 

"Waco.  Texas,  7/3/14.  Geo.  W.  Winter,  care 
Mus  HcNew,  Honey  Grove,  Texas.  Join  Annie 
Dallas  morning  Katy.  Gabe  interred  Saturday 
4o'clo<4.     [S«ned]  Pttmds." 
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And  he  further  alleged  and  proved  that  the 
Miss  McNew,  to  whose  care  the  message  was 
addressed,  was  appellee's  sister-in-law,  and 
that  It  promptly  transmitted  and  delivered 
the  message  to  her  at  Honey  Grove.  It  ap- 
peared from  the  testimony  that  appellee  was 
not,  in  fact,  advised  of  the  contents  of  this 
message  until  Sunday  morning,  July  5th; 
but  It  further  appeared  that,  had  Miss  Mc- 
New  acted  diligently,  the  contents  thereof 
could  have  been  communicated  to  him  in  time 
to  have  enabled  him  to  be  present  at  his 
brother's  funeral. 

Appellant  Insists  that  the  delivery  of  this 
message  to  Miss  McNew  was,  In  legal  effect, 
a  delivery  thereof  to  appellee,  and  that  he 
was  chargeable  with  knowledge  of  its  con- 
tents at  the  time  it  was  delivered  to  Miss 
McNew.  On  this  theory  appellant  urges  that 
it  appeared  as  a  matter  of  law  that  appellee's 
failure  to  act  on  the  information  contained  in 
this  telegram,  and  not  Its  negligence  in  failing 
to  promptly  deliver  the  telegram  of  July  2d, 
was  the  proximate  cause  of  his  failure  to 
attend  his  brother's  funeral,  and  therefore 
that  the  court  erred  when  he  refused  to  per- 
emptorily instruct  the  Jury  to  find  in  its 
favor. 

[4]  It  Is  true  that  appellant  fully  discharg- 
ed the  duty  it  owed  to  appellee  with  reference 
to  the  telegram  of  July  3d  when  it  promptly 
transmitted  and  delivered  same  to  Miss  Mc- 
New. Tel.  Co.  V.  Young,  77  Tex.  245, 13  S.  W. 
985,  19  Am.  St.  Rep.  751.  Had  appeUee'S 
suit  been  predicated  on  that  telegram,  it 
must  have  failed ;  for  it  would  have  appear- 
ed that  appellant  had  fully  discharged  the 
obligation  it  incurred  when  it  accepted  same 
for  transmission  and  delivery.  But  appel- 
lee's suit  was  not  predicated  on  any  act  or 
omission  on  the  part  of  appellant  with  refer- 
ence to  that  telegram,  but  on  Its  negligence 
In  failing  to  promptly  deliver  the  telegram  of 
July  2d.  It  Is,  of  coui-se,  true  that,  had  It 
appeared  that  the  contents  of  the  telegram 
sent  to  Miss  McNew's  care  were  communicat- 
ed to  appellee  In  time  to  have  enabled  him  to 
attend  the  funeral,  he  should  not  have  been 
heard  to  complain  because  of  appellant's  neg- 
ligent delay  In  delivering  the  other  telegram; 
for  It  would  then  have  appeared  that  his  own 
negligence,  and  not  appellant's,  was  the  prox- 
imate cause  of  his  absence  from  the  funeral. 
But  it  conclusively  appeared  that  the  con- 
tents of  the  telegram  to  Miss  McNew's  care 
were  not  communicated  to  appellee  until 
Sunday,  after  the  funeral  on  Saturday.  Cer- 
tainly appellee  was  not  negligent  In  fact  tn 
failing  to  act  on  information  which  had  not 
been  communicated  to  him  at  the  time  he 
tnnst  have  acted  to  avoid  the  Injury  he  suf- 
fered; and  we  do  not  think  It  should  be  held 
that  he  was  negligent  in  law  on  the  theory 
that  Miss  McNew's  knowledge  is  imputed  to 
him.  We  know  of  no  principle  of  law  which 
operated  to  charge  appellee  with  knowledge 
of  the  contents  of  the  telegram  possessed  b^ 
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UIbs  McNew.  If  she  was  his  agent,  sbe  was 
not  so  because  of  any  act  of  his,  and  was  so 
for  the  sole  purpose  of  receiving  that  tele- 
gram when  it  was  tendered  to  her,  and  dellr- 
ertng  same  to  blm.  ISiiowledge  on  her  part 
of  the  contents  thereof,  in  any  event,  could 
be  imputed  to  him  only  so  far  as  it  might  af- 
fect rights  asserted  by  blm  wltb  respect  to 
that  telegram. 
The  Judgment  is  aflSrmed. 


COLLIN  COUNTY  NAT.  BANK  et  aL  T. 

SATTEBWHITE.     (No.  T144.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  13,  1918.) 

1.  Cabbisbs  ^=958— Bill  of  Lading— Tbanb- 
EEK— Evidence. 

Where  a  bank  purchased  a  seller's  bill  of 
lading  with  draft  attached,  but  on  refusal  of  the 
buyer  to  accept  the  goods  the  seller  gave  its 
check  to  the  bank  for  the  amount  of  the  draft, 
held,  on  the  evidence,  that  at  the  time  of  a  levy 
on  the  goods  as  the  property  of  the  seller  the  ti- 
tle was  in  the  seller,  and  not  in  the  bank. 

[Ed.  Note.— For  other  cases,  see  Cariiers, 
Cent.  Dig.  |i  179-190 ;   Dec.  Dig.  <g=58.] 

2.  ExEciTTiON  €=990  —  FoB3(  —  Omssios  or 

WdBD. 

Execution  issued  out  of  the  county  court  of 
Houston  county  directing  the  officer  making  the 
levy  to  make  return  "Before  said  court  at  the 
courthouse  thereof  in  Houston  within  60  days," 
etc.,  was  not  void  for  the  omission  of  the  word 
"County"   after  "Houston." 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  185 ;   Dec  Dig.  <S=90.] 

3.  Execution  9=>182— Claims  by  Third  Pbb- 
soNS — Attack  upon  Validitt, 

A  claimant  in  execution  cannot  without 
pleading  or  proof  attack  the  validity  of  the  ex- 
ecution. 

[Bid.  Note. — ^For  other  cases,  see  Execntion, 
Cent.  Dig.  §  647;   Dec.  Dig.  «=>182.] 

Appeal  from  District  Court,  Houston  Coun- 
ty ;   John  S.  Prince,  Judge. 

Suit  by  B.  L.  Satterwhlte  against  the  Col- 
lin County  National  Bank  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Nunn  &  Nonn,  of  Crockett,  for  app^lants. 
Aldrlch  &  Crook  and  Adams  &  Young,  all  of 
Crockett,  for  appeUee. 

LANE],  J.  At  and  prior  to  the  time  of  tbe 
institution  of  this  suit  appellee,  B.  L.  Sat- 
terwhlte, had  and  owned  a  valid  and  subsist- 
ing Judgment  rendered  by  tbe  county  court 
of  Houston  county  against  Brown  Grain 
Company,  a  firm  composed  of  E.  P.  and  O.  V. 
Brown,  of  Collin  county,  Tex.;  that  on  the 
31st  day  of  October,  1913,  execution  was  is- 
sued upon  said  judgment,  and  on  the  same 
day  was  levied  on  one  car  of  oats  in  Hous- 
ton county  as  the  property  of  Brown  Grain 
Company.  Thereafter  the  appellant  ColUn 
County  National  Bank  of  McKlnney,  Tex., 
filed  its  daimant's  oath  and  bond,  claiming 
said  oats  as  its  property,  and  by  virtue  of 


such  bond  the  officer  who  levied  said  execn- 
tion  delivered  said  oats  to  said  bank. 

Issues  were  Joined  between  tbe  appellee, 
Satterwhlte,  as  plaintiff,  claiming  under  said 
levy  of  execution,  and  said  bank,  as  defend- 
ant, claiming  by  virtue  of  an  alleged  pa^ 
chase  from  said  Brown  Grain  Company  prior 
to  said  levy  of  execution.  The  issues  thus 
Joined  were  submitted  to  the  trial  court  with- 
out a  Jury,  who,  after  having  heard  the  evi- 
dence, rendered  Judgment  in  favor  of  appel- 
lee, B.  Ia  Satterwhlte,  against  the  Collin 
County  National  Bank,  as  inrlnclpal,  and  H. 
F.  Moore  and  Ardi  Baker,  as  sureties,  on  said 
claimant's  bond,  for  the  sum  of  $359.56,  to- 
gether wltb  6  per  cent  per  annum  interest 
thereon  from  date  of  Judgmoit  Said  Judg- 
ment provided  that  the  same  might  be  satis- 
fied by  a  return  of  tbe  said  car  of  oats  to  the 
officer  within  toi  days  from  date  of  Judg- 
ment From  this  Judgment  GoIUn  County  Na- 
tional Bank,  H.  F.  Moore,  and  Arch  Baker 
have  appealed. 

[1]  Appellants'  first  assignment  of  error  is 
as  follows: 

"The  court  erred  in  its  finding  of  fact,  which 
is  as  follows:  *l  find  that  at  the  time  of  the 
levy  the  car  of  grain  was  the  property  of  the 
Brown  Grain  Company,  defendants  in  the  judg- 
ment hereinbefore  referred  to,  and  not  the  prop- 
erty of  the  CoUin  County  National  Bank.'  be- 
cause the  undisputed  evidence  shows  that  the  ti- 
tle to  said  car  of  grain  [which  was  oats]  had 
passed  out  of  tbe  Brown  Grain  Company  and 
was  vested  in  the  Collin  County  National  Bank 
at  the  time  of  such  levy,  and  there  was  no  evi- 
dence upon  which  to  baise  sudi  finding." 

The  undisputed  evidence  shows  tliat  the 
Brown  Grain  Company  shipped  the  car  of 
oats  in  qnestion  to  Crockett,  Tex.,  consigned 
to  Edmlston  Bros. ;  that  they  drew  a  draft 
on  Edmlston  Bros,  for  the  purchase  price 
of  said  car  ot  oats,  and  attached  the  same 
to  the  bill  of  lading  and  sold  said  draft  with 
bill  of  lading  attached  to  the  appellant  bank : 
that,  when  said  car  of  oatS  reached  Crockett, 
Edmiston  Bros,  refused  to  receive  the  oats 
and  pay  the  draft;  that  upon  notice  of  such 
refusal  tbe  Brown  Grain  Company  gave  said 
bank  its  (iheck  for  tbe  amount  of  tbe  original 
draft,  and  tbe  same,  with  tbe  bill  of  lading 
attached,  were  retransferred  to  and  delivered 
to  said  Brown  Grain  Company ;  that  there- 
after Brown  Grain  Company  directed  the 
railway  company  to  forward  the  car  of  oats 
to  Sequoyiah,  Tex.,  consigned  toTTbompson 
Bros.  Lumber  Company.  Tbe  following  testi- 
mony shows  substantially  tbe  disputed  facts 
upon  which  tbe  court  rendered  Judgment: 

Appellants'  witness  3.  W.  Ashley,  cashier 
for  appellant  bank,  testified  on  cross-exam- 
ination as  follows: 

"It  is  a  fact  that,  when  the  car  of  oats  ar- 
rived at  Crockett,  'Tex^  Edmiston  Bros,  refus- 
ed to  accept  the  car.  This  car  was  diverted  to 
Sequoyah,  Tex.,  to  Thompson  Bros.  Lumber 
Company,  and  a  draft  with  bill  of  lading  attach- 
ed was  made  on  Tbnmpson  Bros.  Lumber  Com- 
pany by  tbe  Brown  Grain  Company,  and  vas 
purchased  by  the  CoUin  County  National  Bask 
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and  sent  oat  by  said  bank  as  a  cash  item;  tbe 
proceeds  of  the  draft  having  been  passed  to  the 
credit  of  the  Brown  Grain  Company.  When 
the  draft  and  bill  of  lading  was  returned  to  tlie 
Cdlin  Oountj^  National  Bank  that  was  made 
against  Edmiston  Bros,  by  the  Brown  Grain 
Company  for  the  car  of  oats,  the  Brown  Grain 
Company  gave  to  the  Ckillin  County  National 
Bank  their  check  for  the  draft  and  bill  of  lading. 
It  is  a  fact  that  Thompaon  Brae.  Lumber  Com- 
pany sent  a  draft  nnder  date  of  November  13, 
1913,  payable  to  the  order  of  the  Brown  Grain 
Compaq,  and  that  said  draft  was  turned  over  to 
Collin  County  National  Bank  as  part  payment 
on  the  original  draft  that  said  bank  purchased 
from  the  Brown  Grain  Company,  but  not  as  the 
property  of  the  Brown  Grain  Company,  as 
said  bank  had  already  paid  the  Brown  Grain 
Company  for  the  draft,  and  said  Brown  Grain 
Company  had  no  interest  in  same,  but  indorsed 
and  turned  it  over  to  the  Collin  County  Na- 
tional Bank  as  its  property." 

IX  P.  Brown,  witness  for  appellants,  testi- 
fied on  cross-examination  as  follows: 

"Yes;  the  200  sacks  of  oats  involved  in  this 
shipment  were  shipped  by  Brown  Grain  Com- 
pany to  Edmiston  Bros.,  Crockett ;  that  Brown 
Grain  Company  drew  draft  attaching  bill  of 
lading  to  draft,  indorsed  it  over  to  the  bank, 
took  credit  for  the  amount  of  the  draft,  and 
ased  the  money.  Afterwards  Edmiston  Bros. 
refused  to  accept  it,  and  at  the  bank's  offer  the 
Brown  Grain  Company  repurchased  the  oats 
by  giving  their  cheek  to  the  bank  for  the 
amount,  as  the  bank  claimed  the  Brown  Grain 
Company  could  handle  the  car  of  oats  better 
than  they  could." 

"Yea;  it  is  a  fact  that  Brown  Grain  Com- 
pany made  out  a  bill  to  Thompson  Bros.  Lum- 
ber  Company  as  inqoired  about ;  that  .he  thinks 
the  Exhibit  A  is  a  sufficient  copy  of  the  bill." 

"Yes;  the  draft  was  received  by  Brown  Grain 
Company,  was  indorsed  by  witness,  but  it  is  not 
a  fact  that  Brown  Grain  Company  received  pay- 
ment direct  from  Thompson  Broa  Lumber  Com- 
pany, becanse,  when  Brown  Grain  Company  re- 
caved  this  draft,  this  being  the  property  of  the 
CoUin  Cotmty  Natitnal  Bank,  the  witness  took 
tlie  draft  down  to  the  bank,  indorsed  it,  and 
banded  it  to  the  bank,  and  tbe  bank  received  the 
payment  of  tbe  money  on  the  draft  as  it  belong- 
ed to  the  bank." 

"No;  the  Collin  County  National  Bank  did 
Dot  debit  the  Brown  Grain  Company  with  the 
amount  of  draft  after  Edmiston  Bros,  refused 
the  oats,  but  they  called  up  the  Brown  Grain 
Company  and  suggested  that  the  Brown  Grain 
Company  could  handle  the  oats  better  than  they 
could,  and  asked  the  Brown  Grain  Company  if 
they  could  not  take  up  the  oats.  At  tneir  re- 
qnest  we  gave  them  a  check  for  the  amount,  took 
it  op,  and  handled  it  outselves." 

Q.  H.  Henderson,  the  agent  for  the  Inter- 
national &  Great  Northern  Railroad  Com- 
ptmy  at  Crodiett,  Tex.,  a  witness  for  ap- 
pellee, testifled  as  fbllowa: 

"Thtt  the  car  was  shipped  from  Crockett  to 
Thompson  Bros.  Lnmber  Company  at  Sequoyah, 
Tex.,  without  bill  of  lading  and  without  draft 
attached,  there  bong  no  agent  there ;  that  there 
TM  no  draft  drawn  for  that  car  of  oats  on 
ThMnpson  Bros.  Lumber  Company ;  the  way  it 
was  diipped  to  Thompson  Bros.  Lumber  Com- 
pany was  that  Thompson  Bros.  Lumber  Com- 
pany could  take  the  car  and  unload  It  without 
niaking  any  payment  at  all ;  that  it  is  the  rule 
where  a  car  u  refused,  and  there  is  no  chance  nf 
imng  it  to  some  one  else  at  that  point,  then  it 
0  diverted  by  the  railroad  company  per  the  in- 
itractiMis  of  tbe  consignor." 


"The  consignor  instructed  our  auditor's  office 
to  forward  the  ear  to  ThtHnpson  Bros,  open ; 
that  he  had  no  instructions  from  the  consignor, 
but  his  instructions  were  from  W.  Q.  Warner, 
auditor  at  Houston;  that  such  instructions  are 
contained  in  telegrams  which  were  presented  in 
evidence." 

B.  U  Satterwblte,  appellee,  testified  as 
follows: 

"That  after  this  car  of  oats  was  delivered  he 
had  a  conversation  with  Brown  Grain  Companj; 
over  the  telephone;  that  they  called  him  up  the 
next  day  after  the  delivery  of  the  car  and  said 
that  they  had  had  quite  a  good  deal  of  hard 
luck,  and  wanted  to  get  the  judgments  agniust 
them  taken  up,  but  could  not  pay  them  off  100 
cents  on  the  dollar;  that  they  could  pay  33Vi 
cents  on  the  dollar;  that  he  replied  that  he 
could  not  do  that,  his  attorneys  telling  him  that 
he  was  in  pretty  good  shape  to  collect  100 
cents,  and  that  he  wanted  100  cents  on  the  dol- 
lar; they  just  said  they  would  like  to  get  that 
settled  off;  they  didn't  mention  the  ownership 
over  the  telephone  or  in  tbe  letter  either ;  they 
didn't  say  anything  about  this  car  of  oats  being 
the  property  of  the  Collin  County  National 
Bank,  and  did  not  say  anything  only  that  they 
would  like  to  get  it  settled  off;  didn't  mention 
it  in  letter  or  over  telephone  either." 

We  think  there  was  sufficient  evidence  to 
support  the  Judgment  of  the  trial  court.  We 
therefore  overrule  appellants'  assignment. 

[2]  By  appellants'  second  assignment  they 
insist  that  tbe  execution  issued  out  of  tbe 
county  court  of  Houston  county  by  virtue  of 
which  tbe  car  of  oats  was  levied  on  by  the 
officer,  was  void,  becanse  it  directed  or  com- 
manded tbe  officer  making  tbe  levy  to  make 
return  "before  said  court  at  the  courthouse 
thereof  in  Houston  within  00  days,"  etc.  Ap' 
peOants'  contention  is  hypercritical  and  wltta:- 
out  merit.  We  think  it  clear  that  the  omis- 
BioD  of  tbe  word  "county"  after  the  word 
"Houston"  was  but  a  clerical  omission,  and 
does  not  render  the  execution  void. 

[3]  The  issue  joined  between  the  parties  in 
this  cause  was:  Was  tbe  car  of  oats  at  tbe 
time  of  the  levy  of  execution  the  property  of 
Brown  Grain  Company,  or  was  it  the  prop- 
erty of  appellant?  This  was  the  only  issue 
made  either  by  pleading  or  evidence,  and  this 
Issue  was  decided  against  appellants  on  suffi- 
cient evidence.  Appellants  cannot  without 
pleading  or  proot  attack  tbe  validity  of  tbe 
execution,  if  indeed  tbey  might  do  so  at  all 
In  such  cases  as  tbe  one  before  us.  It  is 
said  in  the  case  of  Webb  v.  Mallard,  27  Itex. 
at  page  84: 

"It  would  present,  it  appears  to  me,  quite  an 
anomaly  if  a  party  not  in  possession,  and  seem- 
ingly having  no  interest  in  the  property,  should 
be  permitted  by  the  interposition  of  a  claim  for 
the  trial  of  the  right  to  it  to  recover  a  jud|7nent 
merely  by  proof  of  defects  or  irregularitieB  in  the 
execution.' 

Appellants'  second  assignment  Is  overruled. 

We  find  no  error  in  the  Judgment  of  the 
trial  court,  and  therefore  tbe  same  is  in  alt 
things  affirmed. 

Affirmed. 
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GRIFFITH  V,  SHOFNER.    (No.  BBSS.) 

(Court  of  CJyil  Appeals  of  Texan.    Austin. 

Feb.  2,  19ia) 

BB0KZB8  ®S3S6(1) — Right  to  Compensation 

— SUFWCIKNCY  OF  SeBVICKS  —  NeOOTIAXIONS 

Thbouqh  Otheb  Agent. 

Where  a  broker  employed  to  sell  realty, 
knowing  that  he  had  not  the  excdusive  agency, 
had  a  proepectiTe  buyer  look  at  the  property, 
but  on  his  refusal  to  purchase  took  no  further 
action,  on  sale  to  the  some  purchaser  through 
the  active  efforts  of  another  broker,  the  first 
broker  is  not  entitied  to  commission  where  he 
refrained  from  further  efforts  to  make  the  sale 
on  account  of  representations  by  the  second 
broker  and  not  on  account  of  any  interference 
or  fault  of  the  owner. 

[Ed.  Nota— For  other  cases,  see  Brokers, 
Cent  Dig.  a  82-84;   Dec.  Dig.  «=>55(1).] 

Appeal  from  Travla  County  Court;  Wm, 
Von  Rosenberg,  Jr.,  Judge. 

Action  by  B.  D.  Shofner  against  P.  I*. 
Orlfflth.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Edwin  H.  Yeiser,  of  Austin,  for  appellant 
E.  O.  Gaines,  of  Austin,  for  appellee. 

KEY,  a  J.  B.  D.  Shofner  brought  this 
suit  against  P.  L.  Griffith  to  recover  a  sum 
of  money  alleged  to  be  due  him  as  a  com- 
mission for  procuring  a  purchaser  to  whom 
the  defendant  Griffith  sold  certain  real  es- 
tate in  the  city  of  Austin.  Tte  defendant 
answered  denying  UabUlty,  but  it  is  not 
necessary  to  make  any  further  statement  as 
to  the  pleadings,  further  than  to  say  that 
the  defendant  alleged  that  the  plaintiff  did 
not  have  the  sole  agency,  and  that  the  sale 
of  the  property  was  In  fact  negotiated  by 
Hal  Hailey,  another  agent  with  whom  the 
defendant  had  listed  it;  that  Hailey,  and 
not  the  plaintiff  Shofher,  was  entitled  to  the 
commission;  and  that  the  defendant  had 
setUed  the  same  vrtth  Hailey.  At  the  trial 
the  court  submitted  to  the  Jury  and  requir- 
ed them  to  find  whether  Shofner  or  Hailey 
was  the  procuring  cause  of  the  sale  of  the 
property,  and  In  response  thereto  the  Jury 
made  a  specific  finding  that  Shofner  was  the 
procuring  cause  of  the  sale.  Thereupon  the 
court  rendered  Judgment  for  Shofner  against 
the  defendant  Griffith  for  ^205.25,  and  the 
latter  has  appealed. 

We  sustain  the  first  and  second  assign- 
ments, and  hold  that  the  court  erred :  First, 
In  not  giving  appellant's  requested  Instruo- 
tlon  directing  a  verdict  for  him;  and,  sec- 
ond, in  not  setting  aside  the  verdict  and 
Judgment  and  awarding  a  new  trial.  The 
proof  shows  that  Griffith,  the  owner  of  the 
property,  had  listed  it  for  sale  or  exchange 
with  both  Hailey  and  Shofner,  and  perhaps 
with  other  agents,  and  that  Hailey  and  Shof- 
ner were  aware  of  that  fact  and  understood 
that  neither  of  them  had  an  exclusive  agency. 
While  there  Is  some  conflict  in  the  testi- 
mony as  to  what  was  done  by  Shofner  In 
reference  to  the  sale  of  the  property,  the 


most  favoAible  view  that  can  be  tafcen  of  it 
In  his  behalf  Is  that,  a  short  while  after  the 
property  was  listed  with  him,  he  offered  it 
for  sale  or  trade  to  one  Wright,  who  became 
interested  in  it;    that  on  the  next  day  be 
notified   Griffith,   the   owner,   that   he  had 
Interested  Wright  in  the  property,  and  that 
the  latter  would  come  and  look  at  it  in  a 
short  time;    that  on  account  of  Sbofner's 
efforts  Wright  kept  his  promise  to  Shofner, 
went  and  looked  at  the  property,  but  de- 
clined to  purchase  or  trade  for  It.     Shofner 
testified,  himself,  that  he  never  mentioned 
the  matter  to  Wright  but  the  one  time,  and 
that  he  never   mentioned  It  any  more  to 
Griffith,  the  owner  of  the  property,  until  after 
he  had  made  the  trade  and  deeded  It  to 
Wright,  when  he  demanded  his  commission 
for   making   the   sale   and   notified    Griifith 
that  he  would  hold  him  responsible  for  tie 
same.    The  undisputed  testimony  of  Griffith, 
the  owner  of  the  property,  Wright,  the  pu^ 
chaser,  and  HaUey,  the  other  agent,  shows 
that  Hailey,  who  was  agent  to  sell  the  prop- 
erty in  question  for  Griffith  and  also  agent 
to  sell  certain  real  estate  belonging  to  Wright, 
took  the  matter  up  with  Griffith  and  Wright 
in  a  day  or  two  after  Shofner  had  reported 
to  Griffith  that  he  had  Interested  Wright  as 
a  prospective  purchaser;    that   Hailey  ex- 
erted himself  actively  for  some  time,  but  fail- 
ed to  bring  about  any   agreement  between 
Griffith  and  Wright    Several  months  there- 
after, Hailey  took  the  matter  up  again,  and, 
(after  considerable  effort  on  his  part,  he  suc- 
ceeded  In   getting    Griffith    and    Wright  to 
agree  to  a  trade,  by  which  Griffith  sold  to 
Wright  the  property  Involved  in  this  contro- 
versy, and  Griffith  bought  from  Wright  the 
property  which  he  had  authorized  Hailey  to 
sell,  Griffith   taking  it  as  part  of  the  con- 
sideration for  the  property  sold  by  GrUBth, 
the  balance  of  the  consideration  being  par- 
chase-money  notes.     As   said  before,   Shof- 
ner did  nothing  toward  effecting  a  sale  of 
Griffith's  property  to  Wright  after  he  notified 
Griffith  that  he  had  found  Wright  as  a  pro- 
spective purchaser  and  that  the  latter  would 
come  and  look  at  the  property.     The  only 
reason  given  for  not  plartidpaUng  any  far- 
ther in  the  matter  is  Sbofner's  testimony  to 
the  effect  that  Hailey  called  him  on  the  tele- 
phone, and  asked  him  why  he  was  "butting 
In"  to  Us  afl^alrs;    that  he  (Shofner)  told 
Hailey  that  Wright  was  his  customer  for  the 
sale  of  the  property,  and  that  he  was  the 
fif St  one  to  interest  him  In  the  matter ;  and 
that  thereafter.  In  a  personal  Interview  with 
Hailey,  the  latter  told  him  that  he  had  made 
considerable  effort  to  sell  Wright's  property, 
and  that  Wright  would  not  make  any  trade 
with  Griffith  for  the  property  here  Involved, 
if  the  transaction  was  to  be  handled  by  him 
(Shofner).     Whereupon   be    (Shofner)   told 
Hailey  that  If  Wright  did  not  want  him  to 
handle  his  property,  it  was  all  right  but 
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that,  If  Wrl^t  bongbt  the  property  In  qnes- 
tlon  from  Orlffltb,  he  (Shotner)  would  claim 
Us  oommiaBlon  from  OrUBth. 

TUa  case  is  analogoua  to,  and  InTolres 
the  8ame  i«lnclpleB  and  rules  of  law  that 
were  announced  and  applied  in,  Edwards  v. 
Pike,  48  Tex.  Olv.  App.  30,  107  S.  W.  686, 
decided  by  the  Cionrt  of  CItU  Appeals  for 
the  Sixth  District,  and  we  quote  as  follows 
from  that  case: 

"The  general  rule  is  that  a  real  estate  agent 
having  a  contract  authorizing  him  to  effect  a 
■ale  is  entitled  to  the  commissiunB  agreed  apon, 
where  he  procures  a  buyer  who  consummates 
the  purchase  of  the  property  on  terms  satisfac- 
tory to  the  owner.  Ordinarily,  the  application 
of  this  mle  to  the  facts  of  a  given  case  is  not 
difficult;  for,  when  it  is  shown  that  the  agent 
was  instrumental  in  bringing  the  buyer  and 
■eller  together,  the  fact  that  the  agent  was  the 
procuring  cause  of  the  sale  afterwards  consum- 
mated is  sufficiently  established.  But  when  each 
of  two  or  more  brokers  witliin  the  knowledge  of 
the  other  has  a  contract  authorizing  him  to  ef- 
fect a  sale  of  the  same  property,  the  fact  that 
one  was  instrumental  in  bringing  the  parties  to- 
gether fairly  cannot  be  made  the  test  of  the  lia- 
bility of  the  owner  of  the  property  for  commis- 
sions claimed.  Tbe  owner  has  a  right  to  author- 
ize more  than  one  broker,  each  independently  of 
the  other,  to  effect  a  sale  of  his  property ;  and, 
so  long  as  he  remains  neutral,  be  onghf  to  be 
permitted,  without  incurring  liability  for  com- 
missions to  more  than  one  of  them,  to  consum- 
mate the  sale  of  the  property  through  the  one 
vho  first  produces  a  person  ready  to  buy  it, 
whether  the  agent  producing  the  purchaser  is  the 
one  who  first  brought  him  and  the  buyer  to- 
gether or  not. 

The  practical  test  which  ought  to  control  in 
filing  the  liability  of  the  property  owner  on  the 
facts  of  a  case  like  this  is:  Within  the  knowl- 
edge of  the  owner  at  the  time,  was  the  sale  con- 
summated on  terms  agreed  upon  between  the 
buyer  and  the  broker  who  brought  the  parties 
together;  or  wss  it  consummated  on  other  terms 
as  the  result  of  negotiations  between  another 
broker  and  the  buyer,  and  after  the  latter  had 
abandoned  the  contract  made  by  him  with  the 
other  broker?  In  the  absence  of  special  circun»- 
ttances  which  would  make  it  proper  to  so  charge 
him,  the  owner  ought  not  to  be  held  liable  for 
commissions  to  more  than  one  broker,  and,  after 
actually  sdllng  his  property  to  a  purchaser  pro- 
dnoed  by  one  broker  on  terms  negotiated 
br  snch  broker  and  not  by  another,  he  ought 
not  before  paying  him  the  oommissions  be 
required,  as  suggested  by  the  charges  refused, 
at  bis  peril  to  determine  whether  some  other 
broker  was  not,  in  fact,  the  procuring  cause  of 
the  sale.  In  such  a  case,  the  risk  of  dually  ef- 
fecting by  his  agency,  on  terms  agreed  upon  be- 
tween him  and  the  buyer,  a  sale  of  the  property, 
ought  to  be  borne  by  the  broker.  His  services 
towards  effecting  one  are  performed  with  a 
knowledge  on  his  part  that  another  broker  has 
authority  similar  to  that  conferred  upon  him ; 
and  if,  before  a  sale  is  completed,  the  buyer 
quits  him  and  on  other  terms  consummates  it 
through  another  agent,  it  is  a  contingency  he 
should  be  held  to  have  contemplated  at  the  time 
he  undertook  the  service,  and  about  the  happen- 
ing of  which  he  has  no  right  to  complain.  Vree- 
land  T.  Vetterlein,  83  N.  J.  Law,  247 :  Scott  T. 
Uoyd,  19  Colo.  401,  35  Pac.  733;  Ftorrar  t. 
Brodt,  35  111.  App.  617;  McGuire  v.  Carlson, 
61  III.  App.  296.  The  broker  who  undertakes  a 
Bale  of  profferty  with  full  knowledge  that  anoth- 
er broker  has  also  undertaken  to  sell  it  ought 
not  to  expect  more  of  the  owner  than  that  he 
will  not  interfere  in  favor  of  the  one  or  the  oth- 
«r.  It  is  then  an  even  contest  between  them, 
'"here  tbe  diances  of  success  in  contemplation 


of  the  competition  to  be  expected  diould  be  pre- 
sumed to  have  been  duly  weighed  by  each;  and 
if,  as  a  result  of  such  competition,  without  in- 
terference or  fault  on  the  part  of  the  owner,  the 
sale  is  actually  consummated  by  his  competitor, 
the  broker  who  brought  the  prosjpective  pur- 
chaser and  the  owner  together,  but  railed  to  con- 
summate a  sale  upon  the  terms  agreed  upon  be- 
tween him  and  the  buyer,  ought  not  to  be  per- 
mitted to  charge  against  tbe  owner  the  loss  sus- 
tained by  him,  not  by  the  owner's  fault,  but  as 
a  result  of  acts  of  bis  competitor  and  conduct 
of  the  purchaser  which  he  reasonably  should 
have  contemplated  might  ensue  when  he  under- 
took and  performed  the  service.  Such  a  case  is 
not  at  all  like  the  one  where  the  broker,  hav- 
ing the  exclusive  right  to  sell,  or  ignorant  of  the 
fact  that  another  broker  has  a  right  equal  to  his 
own,  brings  the  purchaser  and  the  owner  to- 
gether, when  the  sale  is  consummated  by  the 
owner  himself  or  by  tlie  direct  agency  of  anoth- 
er broker.  There  the  broker  bringing  the  par- 
ties together  should  be  held  to  be  entitled  to  his 
commissions  if  the  sale  is  consummated  by  tbe 
owner  himself,  because  he  is  entitled  to  same  by 
the  terms  of  his  contract ;  and  if  the  sale  is 
consummated  by  another  broker,  because  his 
services  were  performed  on  the  faith  of  his 
contract  and  without  reference  to  risks  of  fail- 
ure which  a  knowledge  that  he  had  a  competitor 
would  have  caused  bim  to  weigh  and,  perhaps, 
provide  against." 

That  case  was  much  stronger  than  the  in- 
stant case  in  favor  of  the  agent  who  first 
took  the  matter  up  with  the  party  who  there- 
after purchased,  because  it  was  shown  that 
he  made  a  verbal  contract  with  tbe  prospec- 
tive purchaser  which  was  more  favorable  to 
the  owner  of  the  land  than  the  contract 
which  was  subsequently  made  by  another 
agent,  who  he  knew  was  authorized  to  sell  it. 
But,  notwithstanding  that  fact,  the  court 
held  that,  inasmuch  as  the  purchaser  was  not 
bound  by  his  verbal  contract  with  the  first 
agent,  he  had  the  right  to  abandon  it  and  ac- 
cept the  offer  thereafter  made  by  the  other 
agent,  and  that  having  done  so,  and  bought 
tbe  land  upon  the  terms  submitted  by  the 
latter,  that  agent,  and  not  the  one  who  had 
formerly  negotiated  a  different  though  more 
favorable  contract  to  the  owner,  was  the 
procuring  cause  of  the  sale  of  the  property. 
In  the  case  at  bar.  It  was  not  shown  that 
Wright,  the  purchaser,  entered  into  any 
agreement  with  Sbofner  for  the  purchase  of 
the  property,  and  the  agreement  which  was 
finally  made  and  consummated  was  procured 
by  Halley. 

We  fail  to  perceive  wherein  what  was  said 
by  Halley  to  Shofner  In  reference  to  Wright's 
not  being  willing  to  purchase  the  property 
if  Shofner  negotiated  the  deal  can  have  any 
bearing  in  determining  Griffith's  liability  as 
owner  of  the  property  to  pay  a  commission. 
Under  the  law,  the  agent  who  was  the  procur- 
ing cause  of  the  sale  was  entitled  to  the 
commission.  The  undisputed  facts  show  that 
Halley  was  that  agent,  and  although,  in  order 
to  place  himself  in  that  position,  and  thereby 
earn  the  commission  from  Grlfflth,  he  may 
have  said  or  done  something  which  induced 
Shofner  to  malte  no  further  efforts  to  consum- 
mate the  sale,  still  that  fact  can  properly 
tiuTe  no  force  In  this  esse.    Hailey  Is  not  a 
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party  to  this  suit,  and  Shofner  U  not  seek- 
ing any  redress  from  blm,  but  seeks  to  hold 
Qrlffith,  the  owner  of  the  property,  for  the 
commission  which  Shofner  claims  that  he 
might  have  earned,  If  be  had  not  been  pre- 
vented from  doing  so  by  certain  wrongful 
acts  of  Halley.  It  is  not  claimed  that  Griffith 
was  in  any  wise  responsible  for  the  alleged 
misconduct  of  Halley,  and  If  Shofner  has 
any  legal  ground  of  complaint  against  him  It 
cannot  be  litigated  in  this  case,  unless  Halley 
is  made  a  party  and  afforded  an  opportunity 
to  defend  himself. 

Hence  we  hold  that  as  the  undisputed  evi- 
dence shows  that  Halley,  and  not  Shofner, 
was  the  procuring  cause  of  the  sale,  there- 
fore appellant  Is  not  liable  to  Shofner  for 
commission  for  eftectlng  the  sale.  Upon  an- 
other trial,  unless  testimony  Is.  produced 
which  materially  strengthens  the  plaintiff's 
case,  the  trial  court  should  direct  a  verdict 
for  the  defendant 

For  the  error  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


JONES  HABDWABE  &  FUKNITURB  CO.  v. 

GDNTEB.    (No.  934.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  1,  191&) 

1.  OaBNISRIIENT     «=3l7S— AjTSWBft— EtFTEOT. 

A  garcJBhee,  having  appeared  by  answer  to 
the -writ  served  on  him,  placed  himself  in  court, 
and  no  commission  was  required  to  be  issued  to 
take  his  answer  after  bis  answers  bad  been 
Stricken  ont 

[Ed.  Note; — S\>r  other  cases,  see  Garnishment, 
Cent  Dig.  §§  329-334;    Dec.  Dig.  <e=3l7S.] 

2.  Gabnishkent  «=>178— DBrAxn.T  Judouent 
— Setting  Asidb— Statute. 

Under  Rev.  St  1811,  arts.  281,  292,  author- 
izing the  rendition  of  jadgment  against  the  gar^ 
nishee  for  the  full  amount  of  the  judgment 
against  the  defendant  in  the  proceeding  in 
which  the  writ  Issued  if  the  garnishee  fails  to 
make  full  answer  to  the  Interrogatories,  a  gar- 
nishee company  which  undertook  to  answer  the 
interrogatories  in  a  writ  and  which  without 
willful  intent  and  through  oversight  failed  to 
answer  a  qnestion  interlined  in  ink  near  the 
bottom  of  the  page,  which  was  faint  as  to 
whether  a  defendant  owned  shares  in  the  gar- 
nishee corporation,  and  which  on  its  motion  to 
set  aside  a  default  judgment  showed  that  the  de- 
fendant owned  no  shares,  was  entitled  to  have 
the  judgment  set  aside,  and  to  be  allowed  to 
file  its  answer. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  a  329-334;    Dec.  Dig.  «=9l78.] 

3.  Garnishment  ®=993— Wbit^-Statutb. 

Under  Rev.  St.  1911,  arts.  275,  276,  284, 
and  287,  requiring  that  it  appear  from  the  affi- 
davit that  the  garnishee  is  a  corporation  and 
that  the  debtor  has  shares  therein,  and,  if  oth- 
erwise, the  writ  cannot  require  the  garnishee  to 
answer  as  to  the  number  of  shares  the  debtor 
owns  in  the  company,  a  writ  purporting  to  recite 
the  affidavit  not  alleging  that  the  judgment 
debtor  owned  shares  in  the  garnishee  corpora- 
tion was  faulty  and  calculated  to  mislead  the 
garnishee, 

[Ed.  Note.— For  oOier  eases,  see  Garnishment 
Cent  Dig.  {{  160,  174-180;   Dec.  Dig.  *=>93.] 


Appeal  from  Roberts  County  Oonrt;  X 
Kinney,  Judge. 

Action  by  H.  Ia  Oonter  against  W.  H. 
Brown  and  another,  with  gamlsliment 
against  Jones  Hardware  &  B\imltnre  Coio- 
pany.  Judgment  against  the  gamisbee  by 
default,  motion  to  set  aside  judgment  over- 
ruled, and  the  garnishee  appeals.  Reversed 
and  remanded,  with  Instmctlom)  to  set  aside 
the  Judgment  and  permit  the  gamlsliee  to 
answer. 

Hoover  &  Dial,  of  Canadian,  for  appellant 
J.  A.  Holmes,  of  Miami,  for  app^ee. 

HUFF,  C.  J.  H.  L.  Gunter  obtained  Judg- 
ment In  the  county  court  of  Roberts  county, 
Tex.,  for  the  sum  of  $816.09,  against  W.  H. 
Brown  and  M.  Frankness  Reed.  In  that  suit 
Gunter  filed  his  affidavit  that  he  bad  reason 
to  believe  that  the  Jones  Hardware  8t  Furni- 
ture Company,  a  corporation,  whose  residence 
was  alleged  to  be  in  the  town  of  Canadian, 
Hemphill  county,  Tex.,  was  Indebted  to  W.  H. 
Brown  or  had  in  Its  bands  effects  belonging 
to  him,  and  that  Brown  la  the  owner  of 
shares  In  the  above-named  corporation  and 
had  an  interest  therein.  This  affidavit  is 
dated  April  7, 1916.  On  the  8th  day  of  April, 
a  writ  of  garnishment  was  Issued  by  the 
clerk  of  the  county  court  of  Roberts  cotinty, 
directed  to  the  proper  officers  of  Hemphill 
county,  reciting  therein  that  Gunter  had 
made  affidavit  to  the  effect  that  he  had  re- 
covered judgment  against  Brown  and  Beed 
for  1816.09  and  $9.66  costs,  "that  said  Judg- 
ment still  remains  due  and  unsatisfied,  and 
that  defendant  has  not  within  the  knowledge 
of  afllant  property  in  his  poasesslon  within 
this  state  subject  to  execution  sufficient  to 
satisfy  said  Judgment  and  that  affiant  has 
just  reason  to  believe  that  the  Jones  Hard- 
ware &  Furniture  Company,  a  corporation 
duly  Incorporated,  is  Indebted  to  the  said 
W.  H.  Brown,  or  has  effects  of  the  said  W. 
H.  Brown  in  its  hands,  and  has  applied  for  a 
writ  of  garnishment  against  the  said  Jones 
Hardware  &  Furniture  Company,  a  cori>ora- 
tlon  duly  Incorporated,"  directing  that  ap- 
pellant be  summoned  to  answ^  at  the  next 
term  of  the  couuty  court  of  Roberts  county, 
at  Miami,  which  convened  July  5, 1915,  what 
if  anything.  It  was  Indebted  to  Brown,  and 
what  when  the  writ  was  served,  what  ef- 
fects, If  any,  of  Brown  it  had  in  its  posses- 
sion and  when  the  writ  was  served,  and  what 
other  person,  if  any,  vrlthin  its  knowledge, 
was  so  Indebted,  etc.,  "and,  further,  to  answer 
what  number  of  shares,  if  any,  the  said  W. 
H.  Brown  owns  In  said  company  and  owned 
when  such  writ  was  served."  Tbia  last 
clause  Is  added  after  the  Interrogatories  as 
to  Indebtedness,  effects,  and  what  others 
were  Indebted  or  had  effects  of  Brown.  The 
original  writ  is  sent  up  in  this  transcript  by 
order  of  the  court  The  interrogatory  vrith 
reference  to  shares  is  interlined  at  the  bot- 
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torn  of  tiie  writ  by  a  typewriter,  the  ribbon  i 
of  wUdd  was  evidently  badly  In  need  of  Ink, 
aa  It  la  yery  dim,  requiring  close  attention 
to  read  it.  On  Jnly  6th  the  garnlahee,  ap- 
pellant herein,  answered,  denying  Indebted- 
ness to  Brown  or  that  It  had  any  effects  of 
bis,  etc.,  bat  failed  to  answer  as  to  whether 
Brown  had  any  shares  in  the  corporation. 

At  the  October  term  of  the  county  court, 
on  the  5th  day  of  October,  the  appellee,  Gun- 
ter,  filed  his  exception  to  the  answer  of  the 
garnishee,  because  it  had  failed  to  answer 
as  to  the  nnmber  of  shares,  as  required,  and 
moved  to  strike  out  the  answer  \ix>oa  that 
ground.  The  trial  court  sustained  the  motion 
and  atru^  out  the  answer,  and  on  the  5th 
day  of  October,  1915,  rendered  Judgment 
against  appellant  for  the  full  amount  of  the 
judgment  theretofore  rendered  against  Brown 
and  Beed,  for  the  sum  above  specified. 

On  the  7th  day  of  October,  1915,  appellant 
filed  a  motion  to  set  aside  the  Judgment  by 
default,  setting  up  several  grounds,  among 
which  were  that  its  failure  to  answer  the 
writ  as  to  the  shares  owned  by  Brown  In  Its 
corporation  was  an  oversight  and  a  clerical 
error,  and  was  not  willfully  made  or  omit- 
ted; that,  as  a  matter  of  fact,  Brown  did  not 
own  any  shares  In  the  corporation  at  the  time 
of  the  service  of  the  writ  or  at  the  time  of 
making  the  motion,  etc.  The  appellant  of- 
fered evidence  of  G.  C.  Shaller,  appellant's 
secretary  and  treasurer,  which  evidence  was 
rejected  by  the  trial  court  The  evidence 
offered  la  to  the  effect  that  he  (Shaller)  pre- 
pared the  answer,  and  that  he  faithfully  un- 
derto<A  to  answer  the  Interrogatories,  and,  if 
any  were  left  unanswered,  he  failed  to  see 
it;  that  the  question  unanswered  was  inter- 
lined down  near  the  bottom  of  the  page  on  the 
writ  and  was  not  very  plain,  and  his  failure 
to  observe  it  was  the  cause  of  its  not  being 
answered;  that  he  undertook  faithfully  to 
make  answer  to  all  the  interrogatories;  that 
Ua  failure  was  not  prompted  by  any  desire 
to  mislead  or  harass  the  appellee  in  any  man- 
ner. He  then  testified  that  Brown  owned  no 
shares  in  the  corporation,  and  fully  negatived 
all  the  questions  in  the  writ 

The  trial  court  sustained  objections  to  this 
eridenoe  made  by  the  appellee  to  the  effect 
that  the  evidence  was  immaterial  and  irrele- 
Tant;  that  It  came  too  late;  that  the  gar- 
nishee had  failed  to  answer,  and  was  then 
attempting  to  get  before  the  court  another 
aoswer.  The  trial  court  refused  to  set  aside 
the  Judgment  by  default,  and  overruled  the 
■Dotlon  of  the  appellant  to  which  action  ex- 
ceptions were  taken  and  this  appeal  prose- 
cuted. 

The  ai^)eUant  assigns  error  on  the  part  of 
the  trial  court  in  overruling  and  in  not  sus- 
taining the  motioD,  on  the  grounds  above  set 
out,  because  the  allegations  and  proof  offer- 
ed raised  the  question  as  to  whether  Brown 
owned  any  shares,  and  whether  or  nor  the 
Mom  of  the  garnishee  to  inset  that  fact  in 


his  answer  was  an  oversigfat  or  a  derlcal  «> 
ror,  and  whether  it  was  willfully  made  or 
omitted  for  the  purpose  of  injuring  the  ap- 
pellee. The  trial  court  in  his  conclusions  of 
law  filed  herein  says  that  appellant  having 
failed  to  answer  the  writ  as  required  and 
having  failed  to  appear  and  answ«r  on  ap- 
pearance day,  the  appellee  was  entitled  to  re- 
cover, and  that  the  motion  to  set  aside  the 
Judgment  was  too  late  and  should  be  over- 
ruled. 

[1]  Appellant  having  appeared  by  answer 
to  the  writ  served  on  him,  placed  himself  in 
court,  and  no  commission  was  required  to  be 
Issued  to  take  his  answer  after  his  answer 
had  been  stricken  out  Gay  Ranch  Oo.  v. 
Pemberton,  23  Tex.  Civ.  App.  418,  57  S.  W. 
71,  and  authorities  cited. 

[2,  3]  Under  articles  281  and  292,  E.  C.  S,, 
Judgment  may  be  rendered  against  the  gar- 
nishee for  the  full  amount  of  the  Judgment 
against  the  defendant  In  the  proceedings  out 
of  which  the  writ  Issued,  if  the  garnishee 
failed  to  make  full  answer  to  the  Interroga- 
tories. Selman  v.  Orr,  75  Tex.  528,  12  S.  W. 
697 ;  Melton  v.  Lewis,  74  Tex.  411,  12  S.  W. 
93;  McDowell  v.  Bell,  46  S.  W.  400.  The 
question,  however,  remains:  Did  the  court 
err  in  refusing  to  set  aside  the  default  imder 
the  facts  of  this  case?  There  is  no  questIcA 
raised  but  that  the  garnishee  showed  a  meri- 
torious defense,  and  that  It  was  not  liable 
for  the  debt  The  mere  omission  to  observe 
the  interrogatory  and  a  clerical  mistake  in 
drawing  the  answer  which  omitted  to  answer 
the  interrogatory  may  not  be  sufficient  ordi- 
narily to  excuse  the  omission.  Appellee  re- 
lies upon  the  case  of  Freeman  v.  Miller,  51 
Tex.  443.  In  tliat  case  there  was  no  motlmi 
made  to  set  aside  the  default  in  the  trial 
court,  but  it  was  sought  to  be  corrected  by 
appeal  to  the  Supreme  Court  The  court 
therein  said: 

"If  from  accident,  mistake,  or  other  cause  in- 
ju.stice  has  been  done  the  (cnrnishee,  he  himself 
must  take  the  initiative,  and,  by  motion  made  in 
dne  time,  or  other  proper  proceedings,  seek  to 
set  aside  the  judgment" 

Afterward  the  garnishee  in  the  Freeman 
Case  presented  a  petition  for  injunction,  set- 
ting up  that  a  Justice  of  the  peace  drew  up 
the  answer,  and  It  was  alleged  that  he  was 
ignorant  of  the  law  and  inexperienced,  etc. 
The  trial  conrt  upon  motion  dissolved  the  in- 
junction. From  his  order  the  case  was  again 
taken  to  the  Supreme  Conrt  (53  Tex.  372), 
and  that  court  reversed  the  action  of  the  trial 
court  in  dissolving  the  injnnction.  When 
the  Freeman  Case  was  first  before  the  Su- 
preme Court,  the  case  of  Dowell  v.  Winters, 
20  Tex.  794,  was  cited  as  being  in  point  up- 
on the  proper  practice  In  a  case  of  tiiat  char- 
acter.   In  the  case  cited  It  is  said : 

"But  where  the  trial  lias  not  been  delayed, 
and  there  is  an  affidavit  of  merits,  we  think  the 
default  sliould  be  set  ns'ulo  and  the  answer  re- 
ceived, upon  some  sliowins  by  way  of  excuse 
for  the  nilare  to  plead  in  time.  The  excuse 
proffered  in  this  case  was  certainly  very  riUfltt 


Digitized  by 


Google 


su 


184  80UTHWBSTSBN  REPORTBB 


CTex. 


But  it  appears  that  the  counsel  acted  tinder  a 
mistake  of  law,  •  •  •  and  there  is  reason  to 
apprehend  that,  if  not  allowed  to  make  defense. 
Irreparable  injury  may  be  the  consequence," 

In  this  case  the  motion  to  set  aside  the 
Judgment  .was  timely,  less  than  two  days 
after  the  rendition  of  the  Judgment,  and  at 
the  same  term  of  court,  and  no  serious  delay 
could  have  resulted.  It  is  stated  there  was 
an  oversight  in  making  the  answer  and  a 
clerical  error,  and  that  there  was  no  purpose 
to  mislead  or  delay  the  plaintiff  in  this  case. 
The  grounds  as  an  excuse  is  slight,  and  per- 
haps does  not  come  up  to  that  full  measure 
required  in  showing  no  fault  in  failing  to 
properly  answer;  but  such  an  oversight  can 
readily  be  understood  when  the  writ  itself 
is  examined.  It  Is  on  a  printed  fonn,  with 
all  the  questions  save  the  one  not  answered 
printed,  and  this  one  is  crowded  between 
the  printed  interrogatories  and  the  direction 
to  the  officer  to  make  return  of  the  writ,  and 
so  dimly  typewritten  that  it  is  difficult  to 
perceive  it  The  party  making  the  answer 
gives  tills  as  his  excuse  for  not  answering 
the  interrogatory.  In  addition  to  the  dim- 
ness of  the  interlineation,  the  writ  purjwrts 
to  set  out  what  the  affidavit  for  the  writ 
states.  The  affidavit,  according  to  the  writ, 
did  not  state  that  affiant  had  cause  to  believe 
that  Brown,  the  Judgment  debtor,  owned 
shares  In  the  appellant  corporation.  That 
was  omitted  from  the  writ  in  its  recitation 
of  the  affidavit  Under  articles  275,  276,  284, 
and  287,  R.  C.  S.,  it  must  appear  from  the 
affidavit  that  the  garnishee  is  a  corporation 
or  Joint  stock  company,  and  that  the  debtor 
has  shares  therein ;  otherwise  the  writ  is  not 
authorized  to  require  the  garnishee  to  answer 
what  number  of  shares  the  debtor  owns  in 
'  such  company.  Le  Tulle,  etc.,  v.  Markham, 
etc.,  94  8.  W.  417.  The  writ  recited  what 
purported  to  be  the  contents  of  the  affidavit, 
wlilch,  If  true,  did  not  require  an  answer  as 
to  the  shares  owned  by  Brown.  The  appel- 
lee at  least  .was  in  fault  to  the  extent  In  pro- 
curing the  writ  which  was  calculated  to 
mislead  the  garnishee,  who  was  a  nonresi- 
dent to  the  county  of  the  suit  In  a  suit 
against  a  garnishee  for  conversion  of  effects 
it  is  required  that  the  facts  relied  Upon  es- 
tablishing liability  for  such  conversion  be 
alleged.  Holloway  Seed  Co.  v.  Bank,  92  Tex. 
187,  47  8.  W.  95,  616. 

In  this  case  the  appellee,  by  procuring  the 
writ  issued  wUch  It  did,  notified  the  appel- 
lant tlut  under  the  law  it  was  not  required 
to  answer  what  shares  Brown  owned  in  the 
company.  This  writ,  together  with  the  Inter- 
lined dim  question,  was  reasonably  calculat- 
ed to  procure  the  anawer  as  made  and  to 
omit  from  the  answer  the  shares  owned  or 
not  owned  by  Brown.  In  the  case  of  Jemi- 
son  V.  Scarborough,  56  Tex.  858,  it  is  said, 
"The  interrogatory  not  answered  in  form  is 
misleading,"  and  for  that  reason  it  was  sug- 
gested that  the  default  should  not  be  allowed. 


It  is  doubtless  contended  by  appellee  that 
am>ellant  in  this  case,  I>eing  in  court,  by  an- 
swer, should  talce  notice  of  the  affidavit,  bnt, 
as  the  facts  show,  It  was  not  personally  pres- 
ent, and  when  it  prepared  its  answer  in  an- 
other county  it  answered  all  the  interrogato- 
ries tile  law  required,  under  the  redtation 
in  the  writ,  and  we  believe  tliat  fact  should 
be  looked  to  on  the  question  of  its  negligence. 
We  think  it  may  be  said  that  the  omission  In 
the  answer  .was  not  wlllflil,  but  due  to  an 
oversight  on  the  part  of  appellant,  and,  no 
delay  which  would  have  affected  the  rights  of 
the  parties  appearing,  the  court  ought  to 
have  granted  the  motion  to  set  aside  the 
judgment  and  to  have  permitted  the  appel- 
lant to  file  Its  answer.  Bank  v.  Robertson,  3 
Tex.  Civ.  App.  150,  22  S.  W.  100,  24  8.  W. 
659 ;  Simmons  v.  Ash,  1  Tex.  Civ.  App.  202, 
20  S.  W.  710;  Capps  v.  Bank,  134  S.  W.  808; 
Wood  V.  Edwards,  9  Tex.  Civ.  App.  637,  29 
S.  W.  418 ;  Heath  v.  Jordt,  81  Tex.  Civ.  App. 
535,  72  S.  W.  1022. 

The  case  will  be  reversed  and  remanded, 
with  instructions  to  the  trial  court  to  set 
aside  the  Judgment  against  appellant  and  to 
permit  it  to  answer. 

Reversed  and  remanded,  with  InstructioDS. 


RLLBX  et  aL  v.  TOWN  OP  TBEINTON  et  al.* 
(No.  1550.) 

(Court  of  Civil  Appeals  of  Texas.    Texaitasa. 

Jan.  29,  1916.    Rehearing  Denied 

Feb.  3,  1916.) 

1.  MCNICIPAL   CORPOBATIONS    ®=»279— STAT0- 

TOBT  Pkovisions— Adoption  bt  EJlectios— 

NscEssnY  OS  Petition. 

Bov.  St  1911,  art  1016,  providing  that  the 
benefits  of  that  chapter  should  apply  to  any  city 
when  the  governing  body  shall  submit  the  ques- 
tion to  the  voters  and  the  majority  shall  vote 
in  favor  tbereaf,  and  that  whenever  lUO  quaU- 
fied  voters  of  any  city  shall  petition  for  an  elec- 
tion for  that  purpose,  it  shall  be  the  duty  of 
the  governing  body  to  order  it,  does  not  make  a 
petition  by  the  voters  a  prerequisite  to  the  call- 
ing of  the  election  by  the  governing  body. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  739;  Dec.  Dig.  €» 
279.] 

2.  Constitution  AL  Law  is=>63(2)— Statdtbs 
€=990(1)— Municipal    Cobpobations— Lbg- 

ISLATIVK   CONTBOL  —  BLBOTION   —  CONSH- 

TDTIONALITr. 

Rev.  St.  1911,  art  1016,  authorizing  cities 
not  incorporated  under  the  title  including  tlmt 
article  to  adopt  by  election  the  provisions  of  the 
chapter  thereof  relating  to  street  improvements, 
is  not  a  delegation  of  legislative  power,  and  does 
not  violate  Const,  art  11,  §  4,  providing  that 
cities  and  towns  having  a  population  of  5,000 
or  less  may  be  chartered  alone  by  general  law 
any  more  than  does  article  1034,  which  pro- 
vides for  a  vote  by  residents  of  a  territorr  on 
the  question  of  becoming  incorporated,  since 
in  both  cases  the  law  is  already  adopted  and  the 
vote  merely  brings  about  a  condition  to  which 
by  its  terms  the  law  is  made  applicableb 

[Ed.  Note.— For  other  cases,  see  GonstitatioD- 
al  Law,  Cent  Dig.  §{  109,  111,  112,  114;  Dec. 
CHg.  <8=>63(2);  Statutes,  Cent  Dig.  {  98; 
Dec.  Dig.  <8=990(1).] 


^=>Por  otber  casM  ae*  eame  topic  sod  KEY-NUMBBR  in  sU  Kaj-Numb«r«d  Dtcests  sad 
'Application  (or  writ  ot  error  iwndlng  In  Supreme  Court. 
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8.  CORSimrnoifAi.  Law  «=>42— Pebsoks  Bn- 
nruD  TO  Raise  Question— IwTEREaT. 
Property  owners  cannot  restrain  a  dty  from 
eonstracting  a  sidewalk  in  front  of  their  prem- 
ises OS  property  which  is  part  of  the  pablic 
Uioroaghfare  because  of  the  unconstitutionality 
of  the  statute  under  which  the  city  is  proceed- 
iD|!,  since  no  right  of  theirs  is  being  invaded. 

fBd.  Note.— For  other  cases,  see  Constitution- 
tl  Law,  Cent  I)ig.  S|  39,  40 ;  Dec.  Dig.  «S942.] 

Appeal  from  District  Court,  Fannin 
County. 

Suit  by  B.  J.  Riley  and  others  against  the 
Town  of  Treaton  and  others.  Judgment  for 
the  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

Cunningham  St  M<AIahon,  of  Bonham,  for 
appellants.  C.  A.  Wheeler  and  Rosser  Thom- 
as, both  of  Bonham,  for  appellees. 

HODOBS,  J.  The  conceded  facts  In  this 
case  show  that  the  town  of  Trenton,  one  of 
the  appellees,  was  Incorporated  in  1890  un- 
der the  provisions  of  what  Is  now  tmown  as 
chapter  14  of  title  22  of  the  Revised  CUtU 
Statutes  of  1911,  relating  to  the  incorpora- 
tion of  towns  and  villages.  In  1915  the 
board  ot  aldermen  of  the  town  of  Trenton, 
acUng  without  any  petition  therefor,  ordered 
an  election  to  be  held  by  the  qnallfled  voters 
to  determine  whether  or  not  the  town  of 
Trenton  should  adopt  the  provisions  of  chap- 
ter U  of  title  22  of  the  BevUed  Civil  Stat- 
Dtes  relating  to  the  cities  and  towns.  An 
election,  the  Kgularlty  of  which  is  not  ques- 
tioned, was  accordingly  held,  and  resulted  in 
favor  of  the  adoption  of  those  proTislous  of 
the  statute.  The  article  of  the  statute  which 
is  relied  on  as  authority  for  this  action  la 
article  1016,  a  part  of  chapter  11,  and  con- 
tains the  following  provision: 

'"Hie  benefits  of  the  provisions  of  this  chapter 
(hall  apply  to  any  dty,  and  the  terms  thereof 
be  extended  to  the  same,  when  the  governing 
body  thereof  shall  submit  the  question  of  the 
■doption  or  rejection  hereof  to  a  vote  of  the 
resident  property  taxpayers  who  are  qualified 
voter*  of  said  city  at  a  special  election  called 
for  the  pnrpoae  by  said  city." 

Then  follow  certain  requirements  as  to  the 
proceedings  which  shall  be  adopted  in  hold- 
ing the  election  and  maicing  the  returns. 
The  article  concludes  with  the  following: 

"Whenever  the  provisions  of  this  chapter  shall 
have  been  adopted  by  any  dty  the  governing 
bod^  thereof  snail  have  full  power  to  pass  all 
ordinance*  or  resolutions  necessary  or  proper 
to  give  fan  force  and  effect  thereto  and  to  every 
part  thereof.  Whenever  one  hundred  qualified 
voters  in  any  dty  shall  in  writing  petition  for 
an  election  to  determine  the  adoption  of  this 
chapter.  It  shall  be  the  duty  of  its  governing 
body  to  order  such  election." 

Some  time  after  the  election  above  refer- 
red to  the  board  of  aldermen  of  the  town  of 
Trenton  ordered  the  construction  of  certain 
■tieet  Improvements,  consisting  of  sidewalks, 
oo  what  ts  known  as  Pearl  street.  The  char- 
acter of  the  Improvements  was  such  as  was 
anthorlzed  bj   the  provisions  of  chapter  11, 


which  had  been  adopted.  The  cost 'of  con- 
struction was  assessed,  in  accordance  with 
those  provisions,  against  the  owners  of  prop- 
erty abutting  on  the  street.  More  than  20 
days  after  these  assessments  had  been  made 
the  appellants,  claiming  to  be  the  owners  of 
property  on  Pearl  street,  prayed  for  and  ob- 
tained a  temporary  injunction  restraining  the 
town  of  Trenton  and  Its  officers  from  the 
further  jwosecutton  of  the  street  Improve- 
ments thM'etofore  entered  upon.  The  peti- 
tion contains  the  following,  among  other 
averments: 

"That  plaintifb  are  the  owners  in  fee  simple 
of  land  in  said  town  of  Trenton  situated  on 
Pearl  street  thereof;  that  defendants  are  il- 
legally and  unjustly  depredating  upon  the  prem- 
ises of  plaintiff,  and  are  now  engaged  in  digging 
the  same  up  preparatory  to  laying  a  cement 
walk  on  same  at  points  not  on  the  street  line, 
bat  in  such  a  way  as  to  leave  land  of  plaintifb 
between  the  actual  street  and  the  sidewalk  as  it 
is  about  to  be  constructed ;  that  defendants,  un- 
less enjoined  and  restrained,  will  continue  to 
depredate  upon  said  land  and  complete  the  build- 
ing of  such  sidewalk,  to  the  irreparable  injury 
of  plaintiffs  and  their  said  property." 

The  petition  then  proceeds  to  state  that 
the  defendants  were  claiming  to  act  under 
the  provisions  of  chapter  11,  title  22;  that 
the  election  ordered  and  the  referendum  vote 
taken  were  without  constitutional  authority 
and  void.  They  further  allege  that  no  peti- 
tion as  required  by  law  had  been  submitted 
asking  for  such  an  election,  and  for  that 
reason  the  election  was  void. 

On  final  hearing  the  temporary  order 
theretofore  granted  was  dissolved,  and  the 
perpetual  injunction  prayed  for  was  refused. 
In  their  appeal  from  that  Judgment  the  ap- 
pellants urge  two  groimds  for  a  reversal. 
The  first  is  that  article  1016,  by  virtue  of 
which  the  election  was  held,  is  in  violation 
of  the  Constitution,  which  does  not  permit 
the  Legislature  to  delegate  any  part  of  its 
legislative  functions.  The  second  Is  that  the 
election  was  void  because  ordered  and  held 
without  a  petition  theretof(»e  having  been 
filed  asking  for  such  an  election. 

[1]  Of  the  second  ground  referred  to  It  is 
sufficient  to  say  that  article  1016  is  not  sus- 
ceptible of  the  construction  placed  upon  It  by 
the  appellants.  It  does  not  provide,  either 
expressly  or  by  Implication,  that  a  ipetitlon 
is  essential  to  authorize  a  submission  of  the 
question  to  the  qualified  voters  of  the  city  or 
town.  That  portion  relating  to  a  petition  Is 
merely  designed  to  provide  a  method  for  com- 
pelling the  proper  authorities  to  submit  the 
question  to  the  voters  when  for  any  reason 
they  have  failed  or  refused  to  do  so. 

[2]  The  next  question  then  Is:  Has  the 
Legislature  the  power  to  authorize  cities  and 
towns  and  villages  incorporated  under  the 
general  laws  of  the  state  to  determine  for 
themselves  whether  or  not  they  will  adopt 
any  provisions  of  the  statute  relating  to  the 
Incorporation  of  cities,  towns  and  vUlagea 
not   otherwise   expressly    made   applicable? 
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Artide  11,  section  4,  of  the  Oonstltatloa  con- 
tains  the  following: 

"Cities  and  towns  haTing  a  population  of  five 
thousand  or  less  may  b«  chartered  alone  by  gen- 
eral law." 

Title  22,  with  its  17  chapters,  contains  the 
general  laws  Hiacted  at  different  times  by  the 
Legislature  In  an  effort  to  comply  with  that 
provision  of  the  Constitution.  The  first  13 
chapters  'of  that  title  relate  exdoslTely  to 
dties  and  towns  containing  a  population  of 
1,000  or  over.  Article  782,  with  which  chap- 
ter 1  begins,  provides: 

"Any  incorporated  city,  town  or  villa^  in  this 
state,  containing  one  Uiousand  inhabitants  or 
over  including  those  incorporated  under  cdbapter 
14  of  this  title,  or  diapter  11  of  title  18  of  the 
Bevised  Statutes  of  1895,  and  other  laws  general 
or  special,  may  accept  the  provisionB  of  tma  title 
relating  to  dties  and  towns,  in  lieu  of  any  ex- 
isting charter  by  a  two-thirds  vote  of  the  coun- 
cil of  such  dty,  town  or  village,"  etc. 

The  article  following  is  as  follows: 
"The  provisions  of  this  title  shall  not  apply 
to  any  dty,  town  or  village  until  such  provi- 
sions have  been  accepted  by  the  council  in  ac- 
cordance with  the  preceding  article." 

Chapter  11,  whldi  relates  to  street  im- 
provements, contains  article  lOlC,  which  has 
been  previously  quoted,  and  whldi  permits 
towns  and  villages  that  are  unable  or  unwlU- 
Ing  to  avail  themselves  of  all  the  provisions 
enaded  for  the  beneflt  of  dties  and  towns 
of  1,000  or  more,  to  adopt  the  provisions  of 
chapter  11  alone.  The  Infirmity  of  the  article 
assailed  in  this  Instance,  If  it  has  any,  con- 
sists in  the  fact  that  it  makes  the  application 
of  the  general  law  embraced  in  chapter  11 
dependent  upon  the  will  of  the  people  of  a 
particular  locality.  The  contention  ia  that 
the  Legislatnre  alone  has  the  power  to  say 
when,  to  whom,  or  to  what  conditions  a  law 
diall  ai^Iy,  or  who  shall  be  governed  by  its 
provisions.  Tbia  objection,  If  tenable,  will 
apply  with  equal  force  to  article  1084,  the 
only  article  now  embraced  in  the  statute 
which  provides  a  method  of  priacedure  for 
becoming  incorporated  dties,  towns,  and  vil- 
lages under  the  general  law;  and  would 
render  unavailable  all  the  general  provisions 
of  title  22  not  otherwise  spedally  applied. 
By  the  terms  of  the  law  providing  for  the 
Incorporation  of  munldpalities,  such  as  dt- 
ies, towns,  and  villages,  the  initial  steps  and 
the  essentials  required  to  become  subject  to 
any  general  incorporation  law  are  matters 
to  be  determined  by  the  people  of  the  par- 
ticular territory  by  a  referendum  vote.  If 
It  can  be  said  that  the  objection  would  not 
apply  to  the  original  formation  of  the  cor- 
poration because  of  the  constitutional  pro- 
vision quoted,  It  may  with  prc^riety  be  said 
that  It  should  n'ot  apply  to  those  laws  de- 
signed to  enlarge  or  extend  the  corporate 
powers.  These  are  also  parts  of  the  general 
law  relating  to  the  incorporation  of  dties 
and  towns.  If  the  Legislature,  In  the  first 
instance,  may  permit  the  inhabitants  of  a 
given  territory  to  determine  for  themselves 
whether  they  shall  become  incorporated  and 


be  subject  to  the  dnttes  and  liabiUtles  Inci- 
dent to  incorporation  as  prescribed  by  the 
laws  relating  thereto,  there  seems  to  be  so 
good  reason  why  the  Legislature  may  dot 
also  provide  a  similar  means  for  enlarg- 
ing or  extending  the  corporate  powers. 
The  article  assailed  is  Just  as  much  a  part 
i  of  the  general  laws  relating  to  the  incorpora- 
I  tlon  of  cities  and  towns  as  any  of  the  other 
provisions  of  title  22.  In  voting  to  adopt 
,  certain  statutory  provisions,  the  voters  do 
',  not  in  reality  ad(H>t  the  law ;  they  merely 
bring  about  a  situation  to  which  the  law  by 
Its  terms  has  been  made  applicable.  The  law 
is  the  finished  product  of  the  Legislature, 
I  and  It  only  awaits  the  existence  of  the  con- 
ditions to  which  by  Its  tenns  it  is  made  ap- 
plicable in  order  to  be  enforced.  We  tliinl: 
the  following  authorities  settle  that  proposi- 
Uon:  Stanfleld  v.  State,  88  Tex.  321,  18  S. 
W.  677 ;  Johnson  v.  Martin.  75  Tex.  33,  12 
S.  W.  321;  San  Antonio  v.  Jones.  28  Tex. 
31;  Graham  v.  City  of  Greenville,  67  Tei. 
62.  2  S.  W.  742.  To  these  may  be  added  the 
cases  collated  in  the  notes  of  State  v.  Butler, 
18  Ann.  Cas.  4S9,  and  State  v.  Frear,  20  Ann. 
Gaa633. 

In  Johnson  v.  Martin  the  cwtroversy  in- 
volved the  right  of  the  Legislature  to  author- 
ize the  commissioners'  courts  of  the  different 
counties  to  order  an  election  for  a  public 
weigher.  After  referring  to  some  constitu- 
tional provisions,  the  court  said: 

"The  law  as  It  stands  was  enacted  by  the  Leg- 
islature in  accordance  with  constitutional  form, 
and  as  a  law  was  complete  by  the  legislative 
enactment  The  commissionerr  courts  nave  no 
power  to  revise  or  modify  the  act  in  any  respect. 
They  mereljr  have  the  right  to  put  the  law  in 
force  by  having  an  election ;  to  organize  by  call- 
ing an  election  for  the  oflScer,  who  is  to  execute 
the  law  as  it  came  from  the  hands  of  the  Legis- 
lature. It  might  be  said  that  tlie  law  is  to 
taice  effect  upon  the  happening  of  a  subsequent 
!  event ;  that  is,  the  decision  of  the  commission- 
ers' courts  that  it  is  necessary  in  their  respec- 
tive counties.  Such  discretion  to  the  conncil 
boards  of  subordinate  branches  or  divisions  of 
the  government  is  not  unusual  and  is  not  on- 
constitutionaL  It  is  allowed  to  them  because  in. 
matters  of  local  regulation  it  may  be  fairlv  sap- 
posed  they  are  more  competent  to  judge  or  their 
needs  tlian  a  central  authority.  The  Legisla- 
ture cannot  merely  propose  a  law  to  be  adopted 
for  the  people;  but  where  there  is  affirmative 
legislation  its  enforcement  in  connties,  districts 
or  towns,  when  the  law  so  provides,  may  be  left 
to  the  option  of  such  localities.  •  •  *  He 
privilege  of  the  electors  of  a  district  to  be  affect- 
ed by  a  law  to  say  whether  they  will  accept 
its  provisioni^  the  law  giving  them  the  right  to 
accept  or  reject,  is  now  generally  permittM  and 
regarded  as  constitutional." 

In  Stanfleld  v.  State  the  court  had  occa- 
sion to  pass  upon  the  validity  of  that  provi- 
sion of  the  statute  which  authorized  oommis- 
sioners*  courts  to  determine  whether  or  not 
there  should  be  held  an  election  for  a  county 
superintendent  The  authority  was  sustain- 
ed, and  the  following  argument  was  made: 

"It  will  be  seen  that  the  act  of  the  creation 
of  the  office  was  made  to  depend  in  each  county 
upon  tiie  action  of  its  county  commissioneni 
court  as  to  its  talcing  effect  there,  and  we  an- 
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not  able  to  8e«  anjr  materia]  distinction  in  re- 
tard to  their  constitutioDality  between  the  act 
iliac  aathorized  the  county  commissioners' 
courts  to  bring  the  office  into  existence  and  the 
one  that  auth(»ised  it  to  abolish  it.  It  has  been 
laid  by  this  court  in  a  general  way  that  laws 
can  only  be  made  by  the  votes  of  the  representa- 
tlTes  of  the  people  in  their  legislative  capacity. 
State  V.  Swisher,  17  Tex.  448.  There  seems  to 
be  a  well-recognized  distinction  in  respect  to  the 
qoestion  under  consideration  between  the  laws 
affecting  only  tlie  municipal  subdivisions  of  the 
state  and  sudi  as  affect  tne  state  at  large ;  and 
whatever  differences  of  opinion  there  may  be 
about  the  application  of  the  rule  to  the  general 
laws  that  affect  alike  the  whole  state,  it  seems 
to  be  well  established  that  the  maxim  that  the 
legislative  l>ower  is  not  to  be  delegated  and  is 
not  trenched  upon  when  the  legislation  merely 
bestows  upon  the  municipal  organization  of 
the  state  certain  powers  of  local  regulation. 
Coolcy,  Constitutional  Limitation,  p.  143:  Wer- 
ner T.  City  of  Galveston  [72  Tex.  22],  7  S. 
W.  726  0.2  a.  W.  159).  Our  Constitution, 
and  statutes  each  provide  for  the  adoption 
of  laws  in  particular  localities,  according  to 
and  dependent  npon  the  expressed  will  of  the 
pec'plc  to  be  affected,  and  such  statutes  have 
not  in  every  instance  been  expressly  directed 
by  the  Constitution.  •  •  *  A  city  con- 
taining one  thoasand  inhabitants  or  over  may 
by  a  vote  of  its  council  accept  or  reject  the  gen- 
eral incorporation  law  of  this  state  for  cities 
and  towns.  The  inhabitants  of  the  town  or 
village  may  by  vote  accept  or  reject  the  incor- 
poration act  provided  for  them;  and,  having 
once  incorporated  such  towns  or  villages  may  by 
their  own  vote,  abolish  the  corporation,  includ- 
ing the  officers." 

The  latter  iwrt  of  tbe  paragraph  quoted 
woold  seem  to  be  directly  In  point,  and  nn- 
qoestloned  antbority  for  tbe  action  of  the 
trial  court.  If  that  particular  provlalon  of 
the  statute  had  been  under  consideration. 
But  as  the  reference  was  only  In  the  way  of 
an  Illustration,  it  Is  persuasive  only.  But  we 
think  It  1b  In  line  with  the  principle  an- 
nounced as  controlling  the  case  there  under 
consideration. 

[3]  There  Is  another  reason,  which  was 
doubtless  sufficient,  to  Justify  the  court  In  re- 
fu.<!ing  the  vrrlt  of  injunction,  regardless  of 
the  validity  of  the  statute  assailed.  Tbe  pe- 
tition is  undertaking  to  restrain  the  munici- 
pal aotboritles  from  constructing  certain 
street  Improvements,  not  the  assesfiment  or 
eoUecUoaof  ataz.  The  conditions  upon  which 
they  apparently  rely  for  a  right  to  main- 
tain a  suit  of  this  character  are  the  depreda- 
tions, as  they  term  the  street  Improvement 
work,  committed  upon  their  land.  The  court 
in  Us  findings  of  fact  concludes  from  the 
evidence  that  the  land  upon  which  the  street 
improvements  were  being  made  was  a  part 
of  the  public  thoroughfare  and  bad  become 
(Dcfa  by  limitation.  It  follows  from  this 
that  no  rights  dalmed  by  appellants  Were  in- 
vaded, and  for  that  reason  they  were  not 
entitled  to  maintain  a  suit  to  enjoin  the  pub- 
He  offioers  from  performing  that  character  of 
work  mer^  because  they  were  exceeding 
their  authority.  In  M.,  K.  &  T.  By.  Co.  v. 
Sbamton,  100  Tex.  379.  100  S.  W.  188.  10 
U  R.  A.  (N.  8k)  681,  our  Sapreme  Court 
■ays: 


"The  i^nciple,  as  we  understand  it,  is,  that 
the  courts  have  no  i^wer  to  enjoin  the  officers 
of  a  state  from  taking  action  under  a  statute 
claimed  to  be  unconstitutional  and  deemed  to  be 
prejudicial  to  the  complainants,  unless  the  offi- 
cers are  Bt>out  to  do  some  act  which,  if  not  au- 
thorized by  a  valid  law,  constitutes  an  unlawful 
interference  with  their  rights." 

See,  also,  Carutbers  ▼.  Harnett,  67  Tex. 
127,  2  S.  W.  523. 

For  reasons  stated,  tbe  Judgment  of  tbe 
district  court  is  affirmed. 


HOUSTON  B.  &  W.  T.  BY.  CO.  v.  HOOPEB 
et  aL     (No.   1567.)* 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  2,  1918.    Rehearing  Denied 

March  9,  1916.) 

1.  Cabsiebs  «=9S20(1)  —  Takins  Cask  rttou 

JUBY— PSBKUPTOBT  IlfSTBIUCTION. 

In  an  action  for  injuries  to  a  passenger  in 
descending  from  the  car  platform,  where  there 
was  evidence  sufficient  to  carry  one  of  the  al- 
leged acts  of  negligence  to  the  jury,  the  refusal 
of  a  peremptory  instruction  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Curriers, 
Cent  Dig.  H  1316,  1317;  Dec.  Dig.  «8=»320(l).] 

2.  Appeal  ahd  Ebrob  «=»1033(4)— Bkvibw— 
Habmlesb   E^bbob— Rbqukst  fob  Psbeuf- 

TOBf   iNSTBUCnON. 

The  refusal  of  a  peremptory  Instruction  for 
defendant  as  to  ,one  act  of  negligence  alleged  by 
plaintiff  was  not  injurious,  where  the  jury  found 
tor  defendant  on  the  issue. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4058;  Dec.  Dig.  <8=>1033 
(4).] 

3.  Cabribbs   «=a»318(ll)  —  Imjtibim   to   Pas- 

SBNOKBS— AcnOR— 'BVIDEMCK. 

In  an  action  for  injuries  to  a  passenger  in 
descending  from  the  car  platform,  evidence  held 
to  authorize  the  jury  to  find  that  there  was  in- 
st^fRciency  of  Ught  which  was  the  producing  or 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  coses,  see  Carriers) 
Dec  Dig.  cS=318(ll).] 

4.  Apfeai,  and  EatBOB  ®=3237(6)— Pbesentiro 
Questions  to  Tbial  Coubt  —  Seitino 
Aside  Pindino. 

To  predicate  error  on  the  refusal  to  set 
aside  &  fading  of  the  jtnry,  there  most  be  a  mo- 
tion to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1302% ;    Dec.  Dig.  <S=»237 

5.  Appeal  and  Ebbob  <8=»1170(10)— Review- 
Habmless  Ebbob. 

Under  Court  of  OivU  Appeals  rule  62a 
(149  S.  W.  x),  providing  that  no  judgment  shall 
bfi  reversed  for  error  at  the  trial  unless  the  ap- 
pellate court  shall  be  of  opinion  that  the  error 
amounted  to  such  a  denial  of  the  rights  of  ap- 
pellant as  to  probably  cause  the  rendition  of 
an  improper  judgment,  where,  after  eliminating 
findings  by  the  jury  not  sustained  by  the  evi- 
dence, there  still  remain  findings  supported  by 
pleading  and  evidence  which  in  legal  effect  en- 
title appellee  to  the  judgment  rendered,  the  er- 
ror in  submitting  the  former  issue  does  not  war- 
rant reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4066,  4544;  Dea  Dig.  «» 
1170(10).] 

6.  Appeal  and  Ebbob  ©=>1067  —  Habulebs 
Ebbob— Stthmir''io:t  of  TssrEs. 

The  refusal  of  a  special  charge  as  to  con- 
tributory negligence  was  not  error,  where  it  aa< 
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sembled  practically  the  same  facts  which  the 
coart  aathoriced  the  jury  to  consider  by  a  ques- 
tion submitted  for  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  4229;  Dec.  Dig.  i3=»1067; 
Trial,  Cent  Dig.  {  475.] 

Appeal  from  District  Court,  Cherokee 
County ;  Ii.  D.  Gnlnn,  Judge. 

Action  by  Mrs.  Ldzzie  Hooper  and  others 
against  the  Houston  East  &  West  Texas 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Mrs.  Lizzie  Hooper  was  a  passenger  ou 
appellant's  regular  passenger  train,  and  as 
she  was  alighting  from  the  coach  at  night- 
time at  the  station  of  her  destination  she 
fell  from,  or  down,  the  steps  of  the  coach 
and  was  seriously  injured.  She,  Joined  by 
her  husband,  brought  the  suit  for  damages, 
alleging  that  the  injuries  were  proximately 
caused  by  the  negligence  of  appellant  (1)  in 
failing  to  provide  lights  at  or  near  the  place 
of  exit  from  the  passenger  coach  to  enable 
passengers  in  alighting  to  see  suUicientiy  the 
several  steps  of  the  coach,  (2)  In  falling  to 
keep  the  steps  of  the  passenger  coach  clear 
of  obstructions  that  would  cause  passengers 
to  fall,  and  (3)  in  negligent  failure  of  the 
porter  and  the  conductor  to  assist  her  to 
get  off  the  train.  The  defendant  by  answer 
denied  any  negligence,  and  pleaded,  in  a 
general  way,  contributory  negligence  on  the 
part  of  Mrs.  Hooper  in  alighting  from  the 
train.  There  was  a  trial  before  a  Jury  on 
special  Issues,  and  the  court,  on  the  verdict 
of  the  Jury,  entered  Judgment  for  appellees. 

The  evidence  shows  that  the  train  reached 
Tlmpson,  Tex.,  between  3  and  S  o'dodc  on 
the  moridng  of  December  18,  1914.  It  was 
a  dark  morning.  When  the  train  stopped 
at  the  station,  Mrs.  Hooper  arose  from  her 
seat  and  came  to  the  platform  of  the  coach 
to  alight  therefrom,  having  In  her  hands 
a  small  lady's  handbag  and  a  suit  case  filled 
with  clothes  and  other  articles.  As  she  start- 
ed down  the  steps  of  the  coach,  ehe  suddenly 
fell  down  off  the  steps,  striking  her  body 
against  the  steps,  and  thereby  receiving  se- 
vere bodily  Injury.  According  to  the  testi- 
mony of  bystanders,  Mrs.  Ho<qper  fell  by 
reason  of  her  foot  overreaching  or  overstep- 
ping the  second  step  of  the  coach.  Accord- 
ing to  the  evidence  of  Mrs.  Hooper  herself, 
it  happened  as  follows: 

"As  I  started  to  get  off,  I  stepped  on  some- 
thing that  rolled  under  my  foot,  and  of  course 
my  foot  slipped,  and  I  did  not  have  any  way  to 
catch  myself,  and  I  fell  down  the  steps.  •  ♦  • 
Whatever  that  was  that  I  stepped  on  caused  my 
foot  to  slip  or  roll  from  under  me,  and  that 
caused  me  to  fall.  *  *  *  I  walked  out  and 
could  see  the  step  dimly  and  stepped  on  the  first 
step,  when  J  stepped  on  something  that  slipped 
or  rolled,  and  that  caused  me  to  falL" 

There  was  evidence  showing  that  one  light 
was  burning  in  front  of  the  depot  about  90 
feet,  and  one  at  the  baggage  platform  about 
100  feet,  from  the  place  provided  for  passen- 
gers to  get  off  and  on  the  train,  and  that 
there  were  lights  in  the  coaches  of  the  train. 


The  evidence,  though,  was  conflicting  re- 
specting whether  the  lights  were  bright,  and 
whether  they  lighted  up  or  reflected  on  the 
platform  and  steps  of  the  ooacb.  There  Is 
sufficient  evidence  to  support  the  finding  of 
fact  of  Insufficiency  of  light  upon  or  re- 
flected upon  the  platform  and  steps  of  the 
coach  to  permit  appellee  to  safely  descend 
the  steps.    Mrs.  Hooper  testified: 

"I  think  I  remember  about  the  condition  cot 
there  as  to  whether  it  was  light  or  dark.  I 
remember  that  when  I  got  out  in  the  vestibule 
it  was  kind  of  dark.  I  could  not  see  objects  on 
the  steps  around  me  out  there.  *  *  *  I  could 
not  see  very  well  out  there;  it  was  not  light 
If  there  were  any  lights  burning  at  all  out  there 
Ir.  the  vestibule,  it  was  very  dim  when  I  got  out 
there.  •  ,  •  •  I  was  bemg  as  careful  as  I 
could  in  undertaking  to  get  down  those  steps 
and  off  that  train.  I  would  guess  that  I  saw 
the  first  step  sufficient  to  put  my  foot  on  it  I 
could  tell  there  was  a  step  there — at  least 
enough  to  put  my  foot  on  it  I  might  not  could 
have  seen  all  of  the  entire  steps,  but  I  could 
see  sufficiently  to  tell  there  vrere  steps  there. 
•  •  •  I  knew  there  were  steps  there,  or  Just 
imagined  they  were  there.  I  knew  that  steps 
were  ordinarily  on  paaaenger  coaches,  and 
where  they  were  located.  •  •  •  The  lights 
were  not  sufficient  out  there  for  me  to  tell  how 
irany  steps  there  were,  and  I  do  not  know  how 
many.  •  •  ♦  I  was  looking  down  towards 
the  steps  to  see  if  I  could  see  them.  I  did  not 
sec  them.  Of  course,  I  could  see  them  a  little 
bit  but  I  could  not  see  them  plainly.  I  could 
not  see  them  because  it  was  dark  out  there  and 
the  lights  were  so  dim.  •  •  •  Both  of  my 
eyes  are  good,  and  I  was  using  both  of  them 
in  undertaking  to  come  down  those  steps." 

The  Jury  made  answer  to  the  special  ques- 
tions that  Mrs.  Hooper  in  attempting  to 
alight  from  the  passenger  train  at  Tlmpson 
slipped  and  fell  and  was  injured  by  reason 
of  placing  her  foot,  in  descending  the  steps, 
too  far  forward  on  or  on  the  outer  edge  of 
one  of  the  steps,  due  to  insufficient  light  to 
enable  her  to  see  her  way  down  the  steps; 
and  that  the  failure  to  provide  sufflcioit 
light  at  the  place  was  an  act  of  negligence, 
which  was  the  direct  and  proximate  cause  of 
her  injury.  The  Jury  further  found  as  a 
fact  that  Mrs.  Hooper  was  not  guilty  of  con- 
tributory negligence  In  the  manner  and  un- 
der the  circumstances  of  alighting.  The  evi- 
dence supports  these  findings  of  fact,  and 
they  are  here  adopted,  and  the  evidence 
warrants  the  amount  of  the  verdict 

John  T.  Garrison,  of  Houston,  and  Guinn, 
Imboden  &  Gulnn,  of  Rusk,  for  appellant 
W.  J.  Townsend,  Jr.,  of  Jacksonville,  W.  M. 
Harmon,  of  Beaumont,  and  W.  B.  O'Qohrn, 
of  Lufkln,  for  appellees. 

IjEVT,  J.  (after  stating  the  facts  as  above). 
[1, 2]  The  appellant  requested,  and  the  court 
refused  to  give,  a  peremptory  instruction  to 
return  a  verdict  for  the  defendant  company ; 
and  error  is  predicated  upon  the  ruling  of 
the  court  Appellant  bases  the  contention 
for  error  upon  the  Insistence  that  tlie  peti- 
tion of  appellee,  properly  construed,  seeks 
recovery  only  upon  the  alleged  act  of  negli- 
gence in  permitting  "some  hard  substance  to 
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be  and  remain  upon  tbe  step  of  Its  paasen- 
ger  coach,"  proximately  cansliig  her  to  slip  or 
fall  from  the  atepe,  occasioning  Injury ;  and 
Insists  that  the  evidence  ftiils  to  establish, 
as  a  matter  of  law,  the  alleged  negligence, 
for  that  there  is  no  evidence  showing  that 
sach  obstmction  had  been  upon  tlte  step  a 
RofBdent  length  of  time  for  the  employes  of 
appellant  to  have  by  reasonable  eare  dis- 
covered same.  It  is  believed  the  assignment 
of  error  shonld  be  overruled.  The  petition 
of  appellee  alleged  ttiree  distinct  acts  of 
negligence,  and  there  was  ample  evidence  to 
call?  the  case  to  the  jury  upon  one  of  the 
alleged  acts,  which  was  the  failure  to  pro- 
ride  sufficient  light  to  enable  passengers  to 
descend  tbe  coach  steps  in  safety.  And  view- 
ing tbe  instmction  as  asking  the  court  to  tm- 
atroct  a  verdict  only  la  respect  to  the  al- 
leged act  of  permitting  obstruction  on  the 
step,  it  is  tlumi^t  reversible  errors  cannot 
be  predicated  on  the  refusal  to  give  such 
Information.  The  Jury  made  the  affirmative 
finding  of  fact  that  Mrs.  Hooper  did  not  step 
on  anytliing  in  getting  off  the  coach,  and 
that  there  was  no  obstmction  on  the  plat- 
form to  cause  her  to  falL  The  legal  effect 
attaching  to  this  finding  was  to  find  in  favor 
of  the  defendant  on  this  particular  act  of  al- 
leged negligence,  and  it  must  be  assumed 
Uiat  tbe  court  gave  that  legal  effect  to  the 
verdict,  and  did  not  rest  the  Judgment  for 
appellee  apon  that  ground  of  alleged  neg- 
U^nce.  Consequently  no  injury  would  ap- 
pear to  the  appellant  by  tlie  refusal  of  tbe 
Instruction. 

[3]  By  the  second  assignment  of  error  it 
Is  contended  that  the  appellant  was  entitled 
to  a  Judgment  in  its  favor  on  the  finding 
of  the  Jury  that  plaintiff  did  not  slip  upon  or 
fall  by  reason  of  an  obstruction  on  the  step, 
because  the  other  findings  of  the  Jury  re- 
qiecting  the  alleged  acts  of  negligence  were 
without  any  evidoice  to  support  them.  It 
Is  believed  the  assignment  should  be  over- 
ruled. It  is  not  thought  that  there  is  insuffi- 
cioit  evidence  of  an  insufficiency  of  light  and 
that  such  negUgence  proximately  caused  the 
Injury.  If  the  want  of  suffldoit  light,  as 
appears,  to  enable  the  appellee  to  projperly 
see  the  steps,  caused  her,  in  descending  the 
steps,  to  place  her  foot  on  one  of  the  steps 
as  she  did,  whether  on  an  obstruction  or  on 
the  edge  of  the  step,  the  Jury  were  authorized 
to  find,  as  they  did,  that  the  Insufficiency  of 
light  was  the  producing  or  proximate  cause 
of  the  injury. 

[4]  By  the  third,  fourth,  sixth,  eighth,  and 
thirteenth  assignments  of  error  the  appel- 
lant assails  the  verdict  of  tbe  Jury  in  re- 
spect to  finding  negUgence  proximately  caus- 
ing injsry  in  not  having  sufficient  light  to 
enable  appellee  to  alight  safely,  as  being  un- 
sunwrted  by  and  contrary  to  tbe  evidence. 


It  does  not  appear  that  appellant  made  a 
motion  to  set  aside  this  finding  of  tbe  Jury, 
as  must  be  done  in  order  to  predicate  error 
on  the  action  of  the  court  in  refusing  to  set 
it  aside.  Smith  v.  Hessey,  134  S.  W.  256. 
And  treating  tbe  assignments  as  a  refusal 
of  the  court  to  grant  a  new  trial  upon  the 
grounds  stated,  it  is  thought  the  assignments 
should  be  overruled,  for  there  was  sufficient 
evidence  to  support  the  finding  of  the  Jury, 
and  the  court  would  not  be  warranted  In 
saying  as  a  matter  of  law  that  there  was  no 
sufficient  evidence  to  make  an  issue  for  the 
Jnry. 

[C]  The  fifth  and  ninth  assignments  of  er- 
ror pertain  to  the  findings  of  the  Jury  on  tbe 
alleged  act  of  negligence  in  not  assisting  the 
plaintiff  from  the  train.  We  conclude  that, 
had  this  been  the  only  act  of  negligence  al- 
leged and  proven,  the  appellee  could  not, 
on  the  record,  sustain  the  recovery.  Negli- 
gence is  not,  as  a  matter  of  law,  in  this  re- 
spect proven.  But  eliminating  these  findings 
as  not  authorizing  a  recovery,  there  stlU  re- 
main findings  of  fact,  supported  by  pleading 
and  evidence,  which  in  legal  effect  entitle 
appellee  to  the  Judgment  rendered.  The  er- 
ror of  the  court  is  therefore  without  injury 
to  appellant,  and  does  not  warrant  reversal. 
Rule  62a  (149  B.  W.  x). 

[I]  The  tenth  assignment  of  error  com- 
plains of  the  refusal  to  give  a  special  instruc- 
tion regarding  contributory  negligence  of 
Mrs.  Hooper  in  getting  off  the  train.  The 
special  charge  practically  assembled  the 
same  facts  that  the  court's  question  author- 
ized the  Jury  to  consider.  The  court  sub- 
mitted to  the  Jury  for  finding,  "Was  the 
plaintiff  Mrs.  Hooper  guilty  of  contributory 
negligence  in  attempting  to  Alight  from  the 
said  train  In  the  manner  and  under  the  cir- 
cumstances as  she  did?"  The  Jury  answered, 
"No."  The  question  as  submitted  was  suf- 
ficiently broad  enough  and  enabled  the  Jury 
to  consider  all  matters  properly  arising  in 
the  evidence.  This  station  was  the  destina- 
tion of  Mrs.  Hooper,  and  It  was  her  duty 
to  leave  the  train  at  that  point,  and  in  leav- 
ing tbe  train  she  was  required  to  take  her 
grip  with  her.  If  contributory  negligence 
arises  at  all,  it  was,  as  submitted,  respecting 
the  manner  and  conduct  of  Mr&  Hooper  In 
descending  the  steps. 

The  eleventh  assignment  of  error  complain- 
ing of  tbe  action  of  the  court  in  giving  spe- 
cial Issues  4,  5,  and  6  should  be  overruled, 
for  It  does  not  appear  that  "the  ruling"  of 
the  court  was  excepted  to;  and,  if  it  had 
been  excepted  to,  the  evidence  made  the  is- 
sues for  decision  by  the  Jury. 

The  remaining  assignments  present  no  er- 
ror, and  it  la  concluded  should  be  overruled. 

OPbe  Judgment  1>  affirmed. 
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OTTO  T.  WKEN,  County  Judge,  et  aL 
(No.  6S22.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveaton. 
Feb.  28,  1916.) 

1.  MANDAinjB  «=»57(1)  — Trarbobift— DCTT 
OF  COUBX— Statutk. 

Under  Acts  32d  Leg.  c  lid,  touching  the 
duties  of  court  stenograpnerB,  where  plaintiff  in 
an  action  filed  an  affidavit  of  inability  to  pay  the 
costs  of  appeal  or  give  security  therefor,  which 
affidavit  the  judge  of  the  county  court,  upon 
contest,  held  aumcient,  correct,  and  true,  and 
ordered  that  plaintiff  be  allowed  to  appeal  on 
such  affidavit  without  giving  a  cost  bond,  etc, 
it  was  the  duty  of  such  judge  compellable  upon 
refusal  by  mandamus,  to  order  the  special  ste- 
nographer, appointed  for  the  trial,  to  transcribe 
his  shorthand  notes  of  the  proceedings  without 
charge.    , 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  114,  115,  117-150;   Dec.  Dig.  «S=» 

2.  Mandamus  «=»57(1)— Coobts  Or  Civil  Ap- 
peals—J  ubisdiction. 

Under  Rev.  St.  1911,  art.  1592,  conferring 
upon  Courts  of  Civil  Appeals  the  power  to  is- 
sue writs  of  mandamus  to  enforce  jurisdiction, 
such  a  court  has  power  to  issue  such  writ  to 
-compel  the  official  stenographer  of  a  county 
coart  to  prepare  a  transcript  free  of  charge  in 
connection  with  a  pauper  appeal,  as  required 
by  Acts  32d  Leg.  c.  119. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |§  114,  115,  117-120;  Dec.  Dig.  «=> 
67(1).] 

3.  Mandakvs  <8=>57(1)  —  Stenoobapheb  — 

COMPEIXINO    POEFABATION    OF    TRANSCBIPT. 

A  court  stenographer  may  be  compelled  by 
mandemus  to  transcribe  his  shorthand  notes  of 
proceedings  in  court  taken  by  him  by  virtue  of 
bis  appointment 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S§  114.  115, 117-120;  Dec.  Dig.  «=> 
67(1).] 

4.  Mandauus    9=>57(1)  —  Officebb— Stenog- 

BAPBEB  — PaTTPKB'S    APPKAI/— PBEPABATIOir 

OF  Tbanbcbipt. 

A  special  stenographer  in  a  county  court 
appointed  under  Acts  32d  Leg.  c.  119,  to  act  in  a 
single  case,  who  did  so  for  three  days,  receiving 
his  pay  of  $15  oould  be  compelled  thereafter 
by  mandamus  to  prepare  a  transcript  for  the 
plaintiff,  a  panper,  free  of  charse.  since  under 
'the  statute  it  te  the  stenographer's  legal  duty 
-to  make  such  transcript,  so  that  he  docs  not 
cease  to  be  an  officer  of  the  court  when  his  pay 
ceases. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  114,  115,  117-m;  Dec.  Dig.  «=» 
57(1).] 

Mandamus  proceeding  by  H.  B.  Otto 
tLgainst  Clark  C.  Wren,  County  Jndge,  and 
others.    Order  made  in  favor  of  relator. 

Stanley  Thompson,  of  Houston,  for  relator. 
Stevens  &  Stevens,  of  Houston,  for  respond- 
ents. * 

LANE,  J.  This  Is  an  original  pio<:eeding 
in  this  court,  instituted  by  H.  B.  Otto  as  re- 
lator against  Clark  C.  Wren,  Judge  of  tbe 
county  court  at  law  of  Harris  county,  and  0. 
B.  Triay,  appointed  by  the  Judge  of  said 
court,  at  the  request  of  the  defendant  in  a 
case  pending  in  said  court,  wherein  H.  B.  Ot- 
to, relator,  was  plaintiff,  and  Harris  county  et 


al.  were  defendants,  to  serve  as  court  stenog- 
rapher under  the  provisions  of  section  12  of 
an  Act  of  the  32d  Legislature  of  1911,  p.  264. 
H.  L.  Washburn,  ooonty  auditor,  and  the 
county  of  Harris. 

The  undisputed  and  admitted  allegations 
of  the  petition  are  that  on  the  18th  day  of 
November,  1915,  at  a  regular  term  of  the 
county  court  at  law  of  Harris  county,  of 
which  court  the  respondents  Wren  and  Triay 
were  Judge  and  special  stenographer,  respee- 
tively,  a  certain  cause,  entitled  H.  B.  Otto 
V.  Harris  County  et  al.,  was  tried  and  Judg- 
ment rendered  in  favor  of  said  county,  and 
against  relator.  Otto;  that  in  due  time  re- 
lator filed  and  presented  his  motion  for  new 
trial,  which  was  by  the  court  overruled,  at 
which  time  relator  In  open  court  excepted 
and  gave  notice  of  appeal  to  this  court ;  that 
in  due  time  relator  filed  his  affidavit  of  in- 
ability to  pay  the  costs  of  appeal  or  g^ive  se- 
curity therefor,  which  affidavit  was  contest- 
ed, and  upon  said  contest  respondent  Clark 
C.  Wren,  Judge,  heard,  held,  and  adjudged 
that  said  aflldavit  was  sufficient,  correct,  and 
true,  and  that  relator  Otto  could  not  pay  the 
costs  of  appeal,  or  any  portion  thereof,  and 
that  be  could  not  give  bond  to  secure  same, 
and  ordered  that  H.  B.  Otto  be  allowed  to 
appeal  on  his  said  affidavit  without  giving  a 
cost  bond ;  that  the  clerk  of  said  court  was 
directed  to  prepare  a  transcript  of  the  rec- 
ord, as  required  in  other  appealed  cases ;  tbat 
thereafter,  in  due  time,  relator  made  and 
filed  his  affidavit  and  motion  asking  respond- 
ent Clark  C.  Wren,  said  trial  Judge,  to  re- 
quire the  respondent  0.  R.  Triay,  special 
court  stenographer,  who  had  theretofore  been 
appointed  to  report  the  proceedings  of  the 
trial  of  said  cause  under  the  Act  of  the  32d 
Legislature  of  1911,  p.  264,  and  who  had  ac- 
cepted said  appointment  and  made  shorthand 
notes  of  said  proceedings  as  required  by  law, 
and  received  $5  per  day  for  such  services  as 
provided  by  said  act,  to  make  and  file  a  tran- 
script of  notes  of  the  testimony  taken  by  hbn 
at  said  trial;  that  said  motion  was  refused 
by  respondent  Wren,  who  caused  an  order 
to  be  entered  in  which  he  finds  that  relator 
is  unable  to  pay  said  stenographer  cash  for 
his  transcript  and  Is  tmable  to  pay  any  part 
thereof,  or  to  give  security  Iherefor;  that 
the  said  stenographer  was  duly  appointed  to 
take  the  testimony  in  said  cause,  and  did 
take  the  some ;  but  that  no  oath  of  any  kind 
was  administered  to  or  taken  by  said  stenog- 
rapher ;  that  he  took  no  steps  to  qualify  as 
official  stenographer;  that  there  Is  no  provi- 
sion of  law  authorizing  the  granting  of  said 
motion,  and  to  this  order  relator.  In  open 
court,  excepted.  It  is  also  alleged  that  said 
Triay,  stenographer,  has  refused,  and  still 
refuses,  to  make  fsald  transcript  of  said  notes 
and  file  it  with  the  clerk  of  said  court  as  re- 
quired by  law,  unless  relator  pays  for  same, 
whldi  relator  is  unable  to  do,  as  shown  by 
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his  aflMarlt  and  the  findings  ot  the  trial 
Judge.  It  Is  also  alleged  that  It  took  three 
days  to  tr^  said  cause,  and  that  a  number  of 
witnesses  were  examined  and  gave  testimo- 
ny, and  a  number  of -doeuments  were  intro- 
duced In  evidence,  and  that  it  is  practically 
impossible  for  relator  or  his  counsel  to  re- 
produce said  testimony  unless  aided  by  the 
transcript  of  the  notes  of  said  stenographer ; 
that  he  has  a  meritorious  cause  of  action; 
and  that  unless  he  can  have  a  statement  of 
tacts  before  this  court  he  cannot  properly 
present  the  points  relied  upon  by  him  for 
reversal  of  the  Judgment  rendered  against 
him  in  the  trial  court  on  his  appeal  in  this 
court  He  further  alleges  that  he  has  no 
adequate  remedy  at  law  to  enforce  his  rights. 
Dpon  the  foregoing  pleadings,  he  prays  that 
this  court  order  and  direct  respondent  Clark 
G.  Wren  to  issue  an  order  to  respondent  C 
B.  Trlay  to  forthwith  transcribe  his  notes  of 
the  testimony  taken  by  him  at  the  trial  of 
said  cause  without  pay,  and  that  said  Trlay 
be  required  to  make  said  transcript  in  man- 
ner and  form  as  required  by  law,  and  that 
the  costs  of  these  proceedings  be  taxed 
against  resi)ondents,  eta 

Respondents  Wren  and  Triay  both  admit 
all  the  material  facts  stated  by  relator's 
petition,  but  assert  that  the  $15  paid  to  said 
Trlay  for  his  services  was  paid  by  the  de- 
fendant Harris  county.  Said  respondents 
farther  answer  as  follows:  That  respondent 
Clark  O.  Wren  has  Judicially  acted  upon 
the  matter  in  controversy,  and  that  this  court 
has  no  Jnrisdlcti<m  to  issue  a  mandamus 
against  him  regarding  the  matter;  that  he 
acted  purely  within  his  Judicial  discretion, 
and  that  his  acts  cannot  be  corrected  by 
mandamus  proceedings;  that  a  stenographer 
appointed  under  the  provisions  of  the-  act 
of  the  L«glslature,  supra,  Is  not  a  public 
officer  within  the  meaning  of  the  word  *'of- 
flcer";  that  if  it  be  held  that  he  was  a  de 
facto  officer  his  position  as  such  de  facto  of- 
ficer ceased  to  exist  when  he  was  paid  his 
$5  per  diem  for  his  services  In  reporting 
■aid  cause;  and  that,  as  he  Is  no  longer  an 
officer  (if  Indeed  he  ever  was  such),  manda- 
mos  will  not  lie  to  compel  him  to  perform 
an  official  act 

[1]  Section  4  of  the  Act  of  the  Legislature 
ot  ^11,  p.  204,  known  as  the  Stenographer's 
Act  provides  that  it  shall  be  the  duty  of  the 
Btenographer  to  take  full  shorthand  notes  of 
all  oral  testimony  offered  in  every  case  tried 
In  the  cburt  wherein  he  is  stenographer,  etc., 
to  preserve  all  euch  shorthand  notes  for  fu- 
tote  use  or  reference  for  f9ur  years,  and  to 
fntnlflh  to  any  person  a  transcript  in  guestion 
and  answer  form  of  all  such  evidence  or  any 
portion  thereof,  upon  payment  to  him  of  the 
eompensatlon  provided  by  law. 

Section  5  of  the  same  act  provides  that  in 
cases  appealed  the  stenographer  shall  tran- 
scribe the  testimony  taken  by  him  In  the  case 
in  duplicate,  in  the  form  of  question  and 
uiawer,  cerk^ing  that   ra(3i  transcript  Is 


true  and  correct  and  shall  file  the  same  in 
the  office  of  the  clerk  of  the  court  within 
such  reasonable  time  as  may  be  fixed  by  writ- 
ten order  of  the  court;  that  he  shall  be  paid 
15  cents  per  folio  of  100  words  for  the  origi- 
nal copy  and  no  charge  shall  be  made  for  the 
duplicate  copy;  that  the  sum  so  paid  shall 
be  taxed  as  costs  in  the  case. 

Section  6  of  said  act  provides  that  the 
stenographer  shall,  when  requested  by  the 
p.irty  appealing,  prepare  from  the  transcript 
filed  by  him,  as  provided  by  section  5,  a 
statement  of  facts  In  narrative  fOrm,  In  dupli- 
cate, and  deliver  the  same  to  the  party  ap- 
pealing, for  which  he  shall  be  paid  by  said 
party  the  sum  of  15  cents  per  folio  of  100 
words  for  the  original  copy,  and  that  no 
charge  shall  be  made  for  the  duplicate  copy; 
that  the  amount  so  paid  shall  not  be  taxed  as- 
costs. 

Section  8  provides  that.  In  any  dvil  case 
where  the  appellant  or  plaintiff  In  error  has 
made  the  proof  required  to  appeal  his  case 
without  bond,  such  appellant  or  plaintiff  In 
error  may  make  affidavit  of  such  fact  and,, 
upon  the  making  and  filing  of  such  affidavit 
the  oonrt  shall  order  the  Btenographer  to- 
make  a  transcript  as  provided  in  section  5 
of  said  act  and  deliver  same  as  provided  in. 
other  cases,  but  the  stenographer  shall  re- 
ceive no  pay  for  same. 

Section  12  provides  that  whenever  either 
party  to  a  dvil  case  pending  in  the  coun- 
ty court  shall  apply  therefor,  the  Judge  of 
U>e  court  shall  appoint  a  competent  Btenog- 
rapher to  report  the  oral  testimony  given  in^ 
sudi  case.  Such  stenographer  shall  receive 
compensation  to  be  not  less  than  $5  per  day, 
which  shall  be  taxed  and  collected  as  costs. 
In  snch  case,  the  provisions  of  this  act  witb- 
respect  to  preparation  of  statement  of  facts- 
•  •  •  shall  apply  to  all  statement  of 
facts  in  dvU  cases  tried  In  the  county  court 
and  all  provisions  of  law  governing  state- 
ment of  facts  *  *  *  to  be  filed  in  district 
court  and  the  use  of  same  on  ai^eal  shall 
apply  to  civil  cases  tried  in  the  county  court 

Since  It  is  shown  by  the  undisputed  and 
admitted  facts  that  relator  has  filed  such 
affidavits  and  proof  as  the  law  requires  tO' 
entitle  him  to  have  the  benefits  of  the  stenog- 
rapher's transcribed  notes  without  first  pay- 
ing for  or  giving  security  for  the  payment  of 
the  fees  due  the  st«iographer  for  transcrib- 
ing his  shorthand  notes  of  the  proceedings 
had  at  the  trial  of  his  case,  and  that  the 
trial  Judge  had  so  found,  the  trial  Judge 
should  have  ordered  the  stenographer  to- 
transcribe  said  notes  on  motion  of  relator. 
The  trial  Judge  having  Judidally  found  that 
relator  had  filed  such  affidavits  as  required. 
by  law  in  snch  cases,  and  that  said  affi- 
davit was  true  and  correct  the  law  directs 
that  he  shall  order  the  stenographer  to 
make  a  transcript  of  his  notes.  The  law 
under  such  case  left  nothing  further  to  the 
discretion  of  the  Judge;  but  the  declaration 
of  law  that  be  shall  order  the  transcribed. 
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notea  Is  mandatory,  and  he  mnst  make  anch 
order  and  cannot  be  heard  to  say  that  he 
has  acted  Judicially,  and  therefore  cannot 
be  compelled  by  mandamus  to  perform  a 
mandatory  duty.  Middlehurst  t.  Collins,  100 
lex.  349,  99  S.  W.  1025;  Applebaum  y.  Bass 
et  al.,  113  S.  W.  173 ;  28  Cyc.  p.  20a 
In  the  last  case  cited  the  court  said: 
"It  is  a  general  doctrine  that  mandamus  will 
lie  to  prevent  a  failure  of  justice  upon  reasons 
of  public  policy  and  to  enforce  official  action. 
Where  a  trial  judge  refuses  to  make  and  file  a 
statement  of  facts  for  use  on  appeal,  as  required 
by  statute,  mandamus  will  lie  to  compel  bim  to 
do  so.  Reagan  v.  Oopeland,  78  Tex.  566,  14  S. 
W.  1031;  BaUway  v.  Lane,  79  Tex.  648  [16 
S.  W.  477],  16  S.  W.  18:  Osborne  v.  Prather, 
83  Tex.  211,  18  S.  W.  613;  Guerguin  v.  Mc- 
Gown,  63  S.  W.  585.  The  reason  in  support  of 
the  right  of  this  court  to  issue  mandamus  is  con- 
vincing. Having  acquired  jurisdiction  of  the 
case  by  appeal,  and  a  completed  record  being 
the  basis  of  the  exercise  of  appellate  juriadi<>- 
tion,  the  Court  of  dvil  Appeals  womd  have 
power  to  issue  the  mandamus  to  compel  the 
proper  closing  and  completion  of  the  record  for 
appeal,  because  the  restoration  to  the  record  for 
use,  on  appeal,  of  a  statement  of  facts  of  the 
case,  signed  and  certified  by  the  trial  judge  as 
required  by  law,  is  a  matter  in  furtherance  of, 
and  that  affects  the  exercise  of,  its  appellate  ju- 
risdiction. The  statute  clearly  prescribes  and 
directly  creates  the  duty  of  the  trial  judge  to 
approve  a  statement  of  the  facts  presented  to 
him  for  use  on  appeal  by  the  parties,  or  to  mal:e 
up  and  file  one  for  use  on  appeal  in  case  of  dis- 
agreement of  the  parties." 

[2]  However,  we  think  no  good  can  be  sub- 
served by  this  court  In  entering  an  order  to 
respondent  Clark  C  Wren,  county  judge,  to 
direct  and  order  C.  B.  Trlay,  stenographer, 
to  perform  a  duty  imposed  upon  bim  by  law, 
when  this  court  has  the  authority  and  power 
to  directly  order  said  stenographer  to  per- 
form such  duty  (Rice  ▼.  Roberts  et  al.,  177 
S.  W.  149;  26  Cyc.  208),  and  therefore  we 
will  not  grant  the  .writ  prayed  for,  as  to  re- 
spondent Wren. 

[3]  That  a  court  stenographer  may  be  com- 
pelled by  mandamus  proceedings  to  transcribe 
his  shorthand  notes  of  the  proceedings,  taken 
by  bim  by  virtue  of  his  appointment  we  think 
Is  no  longer  an  open  question.  Rice  v.  Rob- 
erts et  al.,  177  S.  W.  149 ;  RouUedge  v.  Bl- 
mea&OTt,  64  Tex.  Civ.  App.  174,  116  S.  W. 
156;  26  Cyc.  208,  and  authorities  there  dted. 

[4]  The  respondent  Trlay,  however,  con- 
tends that,  if  he  was  an  officer  by  reason  of 
his  appointment  as  special  stenographer,  he 
was  only  a  de  facto  officer,  and  that  such  of- 
fice ceased  to  exist  when  he  was  paid  his 
per  diem  of  $15  for  bis  three  days  of  service. 
This  contention  Is  not  tenable.  The  law 
under  which  respondent  Trlay  accepted  the 
appointment  of  stenographer,  and  as  such 
performed  services,  provides,  as  has  already 
been  shown,  that  when  requested  to  tran- 
scribe his  shorthand  notes,  under  the  facts 


of  this  case,  it  Is  his  legal  duty  to  make  sach 
transcript;  therefore  he  Is  In  error  in  hla 
contention  that  when  he  received  his  pay  bis 
duties  ceased.  The  purpose  of  the  law  In 
requiring  or  permitting  the  appointment  of 
a  stenographer  to  take  shorthand  notes  of 
the  proceedings  in  any  case  is  that  the  rec- 
ord of  sudti  proceedings  might  be  preserved 
for  the  Information  of  the  court.  Jury,  and 
parties  to  the  suit,  and  It  would  be  a  narrow 
construction  to  put  upon  It  to  say  tbe  conrt 
has  no  means  by  which  it,  or  tbe  parties  In- 
terested, could  utilize  the  record  so  preserved 
for  their  Information.  Such  construction 
would  render  the  I&w,  In  many  instances, 
worse  than  useless.  We  take  It  that  no  one 
would  contend  that  should  a  court  stenogra- 
pher voluntarily  resign.  Immediately  after 
taking  shorthand  notes  of  court  proceedings 
in  his  official  capacity,  the  court,  or  parties 
to  the  suit,  would  be  powerless  to  obtain  tbe 
use  of  the  transcript  of  such  notes  on  tbe 
theory  that  the  stenographer  was  no  longer 
an  officer,  and  therefore  not  subject  to  man- 
damus proceedings.  The  act  of  transcribing 
his  Shorthand  notes,  under  certain  conditions, 
is  a  continuing  duty  of  the  stenographer, 
and  such  diity  may  be  enforced  by  mandamus 
proceedings.  Sllddlehurst  v.  Collins,  100 
Tex.  349,  99  S.  W.  1025 ;  Rice  v.  Roberts,  177 
S.  W.  149;  Routledge  v.  Elmendorf,  54  Tex. 
Civ.  App.  174,  116  S.  W.  156;  26  Cyc.  208; 
State  V.  Supple,  22  Mont  184,  56  Paa  20. 

In  the  case  of  Rice  v.  Roberts  et  al.,  sa- 
pra,  it  Is  said: 

"Nor  is  It  any  answer  for  the  stenographer  to 
say  (which  we  grant  as  true)  that  any  appellant 
has  the  right  to  prepare  a  statement  of  facts 
independent  of  the  stenographer's  notea  and 
transcript.  While  he  has  such  right,  he  also 
has  the  right  to  have  the  benefit  of  the  report  of 
the  case  made  by  the  official  stmographer  during 
the  trial  to  aid  him  in  making  a  statement  of 
facta.  Besides,  in  this  case  it  ia  stated  in  re- 
lator's petition,  and  is  not  denied  by  either  re- 
spondent, that  it  will  be  [practically]  impossible 
to  make  a  correct  statement  of  facts  without  the 
aid  of  the  stenographer's  transcript  of  his 
notes." 

Having  reached  a  conclusion  In  support 
of  relator's  application,  it  Is  ordered  that 
respondent  O.  R.  Trlay  transcribe  the  testi- 
mony in  the  form  of  questions  and  answers, 
and  transcribe  tbe  other  proceedings  recorded 
by  him  In  the  case  of  H.  B.  Otto  v.  Harris 
County  et  al..  No.  12406  on  tbe  docket  of  tbe 
county  court  at  law,  of  Harrto  county,  tried 
during  tjie  month  of  September,  1915;  that 
he  certify  that  such  transcript  is  true  and 
correct,  and  file  i^e  same  In  tbe  office  of  tbe 
clerk  of  said  court  within  20  days  from  this 
date.  It  Is  also  ordered  that  tbe  costs  of 
this  proceeding  be  taxed  against  respondent 
Trlay. 
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KEPPEBR  et  aL  t.  TEXAS  LUMBEB  MFQ. 
CO.  et  aL    (No.  80.)* 

(Court  of  Civil  ApnealB  of  Texas.     Beamocnt. 

Febk.  17,  1916.    Belkearing  Denied 

March  16,  1916.) 

I  Appcal  asd  Ebbob  «=»1O40(1O)— Rctisw 

—  HAKMI288    BhBOB  —  RUUNOB    ON    PlXAD- 
ISGS. 

Orerraling  a  special  exception  to  the  peti> 
tion  for  its  failure  to  set  out  the  first  link  in 
plaintiffs'  chain  of  title  was  not  prejudicial, 
where  common  source  of  title  to  the  land  in  con- 
troversy was  agreed  upon  by  the  parties  at  the 
trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4098,  4105 ;  Dec.  IMg.  «sa 
lOlOdO).] 

2.  SMPUtATioNB  «=s>14(9)— Tbespass  to  Tbt 

Tm-B-rE  VIDEN  CE. 

In  trespass  to  try  title,  where  the  parties 
agreed  that  the  parties  might  read  from  the 
county  clerk's  or  district  clerk's  records  any  pa- 
per tbey  desired  to  offer  in  evidence,  and  each 
waived  the  filing,  three  days'  notice,  and  affi- 
davits of  loss  of  originals,  with  the  understand- 
ing that  plaintiffs  should  furnish  a  list  with 
bnok  references  in  their  chain  of  deeds  10  days 
before  trial  and  file  certain  original  powers  of 
attorney,  and  the  list  of  references  was  furnisb- 
e<I  as  agreed,  the  admission  of  the  title  papers 
was  not  error,  though  the  powers  of  attorney 
were  not  produced  till  the  trial. 

[Ed.  Note.— For  other  cases,  see  Stipnlationa, 
Cent.  Dig.  §  33;    Dec.  Dig.  «=>14(9).] 

3.  Appeal  and  Bbbob  4s»801— Pbxsbhtino 
Questions  in  Tbial  Coubt— Motion  fob 
New  Tbiai,. 

Where  no  complaint  was  made  in  a  motion 
for  new  trial  to  the  description  of  land  in  a 
power  of  attorney  offered  in  evidence,  the  ob- 
jection cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1743.  1753-17o5;  Dec 
Die  <S=»301.] 

4.  PUEADINO  «=3245(4)— Tbiax.  Auendmbnt— 
DiscBETiON  or  Court. 

In  an  action  of  trespass  to  try  title,  where 
there  was  evidence  that  plaintiffs  were  innocent 
purchasers  for  value  without  notice  of  deeds 
and  ronveyances,  an  allowance  of  a  trial  amend- 
ment, alleging  that  they  were  owners  by  virtue 
of  Ijfiug  innocent  purchasers  for  value  without 
notice  of  any  deeds  or  conveyances  under  which 
defendants  claimed,  was  not  an  abuse  of  dis- 
cretion of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §{  660,  664-666;  Dec.  Dig.  <^=> 
245(4).] 

5.  Appeal  and  Eeeob  «=3C62(4)  —  Recobd  — 
Defects  and  Objections. 

A  statement  of  facts  prepared  by  the  trial 
conrt  counsel  having  failed  to  a^ee  on  a  state- 
neot.  cannot  be  called  in  question  as  not  stat- 
ins the  farts  proven  on  the  trial,  and  assign- 
ments cbaUenging  its  correctness  cannot  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2852;  Dec  Dig.  «=9062(4).] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  Llewellyn,  Judge. 

Action  by  the  Texas  Lumber  Manufacturing 
Company  and  others  .against  Mrs.  Julia  A. 
Keppler  and  others.  From  a  judgment  fur 
plaintiffs,  defendants  appeal.     Affirmed. 


Smith  &  Kemble,  of  Waxabachle,  and  B. 
L.  Aycock  and  A.  M.  Hill,  both  of  Kountze, 
for  appellants.  Greer,  Nail  &  Bowers  and  W. 
W.  Cruse,  all  of  Beaumont,  for  appellees. 

BROOKE,  J.  This  suit  was  &led  on  the 
24th  day  of  November,  1914,  by  plaintiffs, 
against  Ida  May  Wlngate,  Walter  Wingate, 
Mattle  Wingate,  Bula  B.  Davis  and  husband, 
Walter  A  Davis,  Jessie  C.  BUlups  and  hus- 
band, W.  F.  Billups,  Traynham  Smith,  Mrs, 
Julia  A.  Keppler  In  her  Individual  capacity 
aud  as  guardian  of  the  person  and  estate  of 
the  said  Traynham  Smith,  an  idiot,  and  her 
husband,  Charles  E.  KeiH;iler,  R.  H-  Smith, 
Mrs.  Mamie  Whitlock  and  husband,  Arthur 
Whltlock,  and  the  uiUinown  heirs  of  R^  H. 
Smith,  deceased,  their  heirs  or  legal  represen- 
tatives, defendants,  in  trespass  to  try  title 
for  certain  lands  In  Hardin  county.  Plain- 
tiffs pleaded  their  title  and  prayed  that  they 
have  Judgment  for  the  title  aud  possession 
of  the  land  and  premises  described,  and  pray- 
ed, further,  that  the  cloud  cast  upon  the  title 
by  the  alleged  claim  of  the  defendants  be  re- 
moved, and  that  tlie  plaintiffs  be  quieted  In 
their  title  to  the  property,  and  for  rents  and 
damages  and  costs  of  suit.  Afterward  the 
plaintiffs,  in  open  court,  announced  that  they 
would  dismiss  the  suit  as  against  the  un- 
known heirs  of  R.  H.  Smith  aud  the  unknown 
heirs  of  James  Walea,  deceased.  Judgment 
was  taken  by  default  against  Ida  May  Win- 
gate, Walter  Wingate  and  Mattie  Wingate. 
The  defendants  answered  by  special  excep- 
tion, to  the  effect  that  the  original  petition 
did  not  allege  that  "title  accrued  to  the  un- 
known heirs  by  death  of  ancestor  dying  in- 
testate, or  give  otherwise  the  particulars  of 
such  accrual,  or  set  out  the  consecutive  chain 
of  title  from  the  sovereignty  of  the  soil,"  and 
by  general  denial  and  plea  of  not  guilty,  and 
answered,  claiming  title  to  three-eighths  of 
the  land  in  controversy  through  R.  H.  SmltlL 
Evidence  was  introduced,  and  at  the  con- 
clusion of  thfe  introduction  of  plaintiffs'  tes- 
timony, defendants  filed  a  motion  to  strike 
out  the  evidence  with  reference  to  plaintiffs 
being  innocent  purchasers  for  value  without 
notice  of  deeds  and  conveyances,  which  mo- 
tion was  sustained.  Thereupon  the  court 
permitted  the  plaintiffs  to  file  a  trial  amend- 
ment, alleging  that  they  were  the  owners  of 
the  three-eighths  interest  in  the  land  de- 
scribed, as  claimed  by  the  defendants,  they 
being  innocent  purchasers  of  the  same  for 
value,  without  notice  of  any  deeds  or  con- 
veyances under  which  the  defendants  claim, 
which  said  action  of  the  court  in  permitting 
the  plaintiffs  to  file  said  trial  amendment 
was  excepted  to  by  the  defendants.  After 
all  the  evidence  was  heard,  the  court  instruct- 
ed the  jury  to  return  a  verdict  for  the  plain- 
tiffs, which  was  accordingly  done,  and  the 
case  is  before  this  court  for  adjudication. 

[1  ]  The  action  of  the  trial  court,  by  the  ap- 
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pellants'  first  assignment  of  error,  Is  chal- 
lenged as  error  in  not  sustaining  defendants' 
special  exception  to  tbe  original  petition,  be- 
cause In  setting  out  their  chain  of  title  tbe 
first  link  was  omitted,  falling  to  allege  mar- 
riage or  descent  from  James  Walea,  or  show- 
ing any  marriage  or  marriages,  or  wife  or 
wives.  Appellees  alleged  In  their  petition 
that  the  land  was  patented  to  James  Walea, 
and  then  set  out  the  names  of  the  parties, 
saying  they  were  heirs  of  James  Walea,  de- 
ceased. Appellees  dismissed  from  their  suit, 
as  stated  above,  tbe  unknown  heirs  of  B.  H. 
Smith,  deceased,  their  heirs  and  legal  rep- 
resentatives, and  the  unknown  heirs  of  James 
Walea,  deceased,  their  heirs  and  legal  repi'e- 
sentatives,  and  upon  the  trial  of  the  cause, 
common  source  of  title  to  the  land  in  con- 
troversy was  agreed  upon  by  appellants  and 
appellees.  Therefore,  If  error  was  committed 
by  the  trial  court.  It  was  not  prejudicial. 
The  first  assignment  is  therefore  overruled. 

[2]  By  appellants'  second  assignment  of  er- 
ror, it  Is  complained  that  tbe  court  erred  to 
defendants'  prejudice  in  that,  over  their  ob- 
jection, plaintUCs  were  permitted  to  introduce 
title  papers,  because  the  agreement  to  waive 
notice  and  filing  of  deeds  was  not  complied 
with,  In  this:  That  the  said  agreement  was 
signed  by  defendants'  counsel  with  the  pro\'l- 
so  that  they  should  have  the  originals  of 
certain  powers  of  attorney  filed  at  least  10 
days  before  the  trial,  and  tliat  such  title 
papers  were  not  filed  until  announcement  of 
ready  for  trial  was  made.  The  agreement 
was  as  follows: 

"It  is  hereby  agreed  that  either  party  hereto 
may,  on  the  trial  of  this  cause,  read  from  the 
records  in  the  office  of  the  county  clerk  and  the 
district  clerk  of  Hardin  county,  Texas,  any  in- 
strament  or  paper  they  desire  to  offer  in  evi- 
dence, and  each  party  waives  the  filing,'  three 
days'  notice  and  affidavits  of  loss  of  originals, 
subject,  however,  to  relevancy  and  competency. 

"[Signed  by  attorneys  for  plaintiffs  and  de- 
fendants.! 

"This  is  signed  with  the  understanding  that 
plaintiffs  will  famish  defendants'  counsel  a  list 
with  book  references  in  their  choin  of  deeds  ten 
days  prior  to  the  trial  at  the  July  term  of  the 
district  court  and  file  the  original  powers  of 
attorney  to  Steve  Chenault  (if  procurable)  and 
case  to  stand  continued  after  transfer  to  the 
Seventy-Fifth  district" 

This  agreement  was  filed  In  this  cause. 
Appellees  proved  that  they  furnished  defend- 
ants with  a  list  of  their  title  papers  on  March 
16,  1915,  in  accordance  with  the  agreement 
to  read  from  the  records,  and  produced  the 
original  powers  of  attorney  upon  the  trial  of 
the  cause.  It  does  not  appear  from  appel- 
lants' bill  of  exceptions  or  from  this  record 
that  any  injury  resulted  to  appellants  by  the 
action  of  the  lower  court,  and  there  is  no  in- 
timation that  appellants  were  not  furnished  a 
list  showing  tbe  book  and  page  where  the 
said  powers  of  attorney  w«re  recorded.  We 
see  no  error  In  the  action  of  the  trial  court 
in  this  matter,  especially  as  it  Is  shown  that 
tbe  original  instruments  were  admissible 
without  the  filing  and  three  days'  notioe. 


[3]  By  the  third  assignment  of  error,  ap- 
pellants complain  that  the  court  erred  be- 
cause it  permitted  to  be  read  the  power  of 
attorney  of  Michael  Walea,  over  objection 
that  the  land  described  in  said  instrument 
did  not  describe  the  land  sufficiently  to  au- 
thorize sale  of  any  particular  1,600  acres  of 
land  in  Ilardln  county,  and  that  it  was  a 
patent  ambiguity.  The  power  of  attorney  is 
not  incorporated  in  this  record,  and  we  bare 
no  means  of  arriving  at  the  contents  of  the 
same,  but  no  complaint  was  made  in  appel- 
lants' motion  for  a  new  trial  with  reference 
to  the  description  contained  in  said  instru- 
ment; therefore  we  are  constrained  to  over- 
rule this  assignment 

[4]  By  their  fifth  and  sixth  assignments  ot 
error,  the  appellants  complain  of  the  action 
of  the  trial  court  in  permitting  the  appelleex 
to  file  their  trial  amendment  after  the  evi- 
dence liad  been  closed.  It  has  been  held  that 
tbe  pleadings  may  be  amended  by  leave  ot 
the  court  after  the  opening  argument  had 
been  made.  Telegraph  Co.  v.  Bowen,  84  Tex. 
476,  18  S.  W.  554;  First  National  Bank  v. 
Sharpe,  12  Tex.  Civ.  App.  223,  S3  S.  W.  076; 
Railway  Co.  v.  Howe,  15  S.  W.  19S.  It  has 
also  been  held  that  the  allowance  or  refusal 
of  a  trial  amendment  rests  in  the  discretion 
of  the  trial  Judge,  which  wUl  not  be  disturbed 
on  appeal  in  the  absence  of  abuse.  Dublin 
V.  Taylor  B.  &  H.  Ky.  Co.,  49  S.  W.  667; 
Fields  V.  Eye,  24  Tex.  Civ.  App.  272,  69  S.  W. 
306;  White  v.  rro\-ldent  National  Bank,  27 
TeiX.  Civ.  App.  -mi,  65  S.  W.  498;  Goodnej 
V.  International  &  O.  N.  By.  Co.,  61  Tex.  Civ. 
App.  596,  lis  S.  W.  171;  Hastings  v.  Town- 
send,  136  S.  W.  1143;  Oilliland  v.  EUison,  137 
S.  W.  168 ;  San  Antonio  &  A.  P.  Ry.  Ca  ». 
Miller,  137  S.  W.  1194.  It  has  been  held  that 
the  allowance  of  a  trial  amendment  to  the 
petition  after  the  testimony  was  closed  was 
not  ground  for  reversal.  Lewis  v.  Hoeldtke, 
76  S.  W.  309.  It  Is  also  held  that  whether  a 
party  to  a  suit  should  be  permitted  to  amend 
his  pleadings,  after  the  argument  had  begun, 
is  a  matter  within  the  discretion  of  the  trial 
court  St  Paul  Fire  &  Marine  Ins.  Co.  v. 
Cronln,  131  S.  W.  649.  Trial  amendments  to 
conform  to  the  evidence  were  held  not  ground 
for  reversal  in  Merchants'  Ins.  Oo.  v.  Reich- 
man,  40  S.  W.  831,  also  In  the  case  of  Hem- 
lug  T.  Prlngte,  21  Tex.  Civ.  App.  225, 51  S.  W. 
553.  No  abuse  having  been  shown  of  the  dla- 
cretlon  of  the  court  in  this  record,  the  said 
assignment  is  overruled. 

[E]  Counsel  for  appellants  will  understand 
that,  tbe  statement  of  facts  having  been  pre- 
pared by  the  court  counsel  for  appellees  and 
appellants  having  fblled  to  agree  on  a  state- 
ment, the  said  statement  ot  facts,  as  prepar- 
ed, cannot  be  called  in  question  as  not  stat- 
ing tbe  facts  proven  on  the  trial  of  said 
cause,  and  purported  assignments  challenging 
the  correctness  of  said  statement  of  facta 
cannot  be  considered  by  this  court 

We  have  carefully  reviewed  the  lecord  in 
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tbis  canse,  end  have  considered  the  ▼arioaa 
assignments  of  error,  an  presented  by  ai>pel- 
lants,  and  are  of  the  (v>inlon  that  the  record 
shows  no  error  sach  as  would  warrant  a  re- 
Tergal  of  this  cause.  Therefore  the  Judgment 
of  the  court  below  is  In  all  things  affliined. 
It  is  so  ordered. 


LOVING  et  aL  T.  HAZELWOOD  et  sL* 
(No.  932.) 

(Coort  of  (MtU  Appeals  of  Texas.     Amarillo. 

SVb.  23,  1916.    Rehearing  Denied 

Mardi  22,  191&) 

1.  JuBT  «=>19(1)  —  lUauT  TO  Jtjbt  Tbiai.  — 

LUHACT   PE0CIEEDIN0& 

A  jury  trial  in  lunacy  proceedings  either 
in  the  probate  court  or  in  the  district  court  on 
appeal  was  part  of  the  judicial  system  at  the 
time  of  the  adoption  of  the  Constitution  in  187& 
and  was  guaranteed  by  article  1,  section  15 
thereof,  providini^  that  the  right  of  trial  by  a 
jury  should  remain  inviolate. 

[Ed.  Note.— BV>r  other  cases,  see  Jury,  Ceut 
Dig.  If  KM.  113,  120.  127-131,  133 ;  Dec.  Dig. 
^=>10(1).] 

2.  JOBY  «=933(1)  —  I/UNACT  iKQUisinon  — 
Statute— "Jubt"  Tbial. 

The  commission  for  trial  of  charges  of  lun- 
acy provided  for  by  Acts  33d  I^g.  c.  163,  which 
18  to  be  appointed  by  the  probate  judge  to  con- 
sist of  three  members,  as  many  of  whom  as  iras- 
sible  shall  be  physicians,  and  each  of  whom 
ahaU  have  the  power  to  administer  oaths,  compel 
attendance  of  witnesses  and  punish  them  for 
contempt,  which  commission  need  not  remain 
together,  but  a  majority  of  whom  must  be  pres- 
ent at  any  bearing  and  each  member  must  per- 
aonally  examine  the  respondent,  and  which  must 
make  a  repwt  agreed  to  by  a  majority  of  the 
members,  is  not  a  "jury."  and  the  law  is  ther»- 
fore  void  as  violating  constitutional  guarantee  of 
jory  trial. 

{Ed  Note.— jy>r  other  cases,  see  Jury,  Cent. 
Dig.  H  226.  227;    Dec  Dig.  <8=>3Sa). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jury.] 

3.  InoANE  Febsonb  ^=>51  —  Bond  roB  Cus- 
tody—Vauditt. 

nie  bond  given  to  secure  the  release  of  one 
adjudged  a  lunatic  under  the  void  act  of  1913 
(Acts  33d  Leg.  c.  163),  the  condition  of  which 
was  that  the  obligors  will  restrain  and  talce  care 
of  the  lunatic  and  have  him  placed  under  treat- 
ment, and  which  by  the  terms  of  the  statute 
renders  the  obligors  liable  for  damage  done  by 
the  lunatic,  cannot  be  given  effect  as  a  common- 
law  bond  to  render  the  obligors  liable  for  such 
ujnries. 

[Ed.  Note. — XV>r  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  83;    Dec.  Dig.  «s>51.] 

4.  IlfSANB  PKBSOIfS  ^SsQl  —  BOND  FOB  CU8- 
TODY— VAMDITY. 

Since  the  bondsmen  who  secured  the  release 
of  an  adjudged  lunatic  under  the  provision  of 
the  void  act  of  1913  (Acts  33d  Leg.  a  163)  can- 
not, becanse  of  the  invalidity  of  the  statute, 
•nrreader  the  lunatic  to  the  sheriff  or  to  an 
asylnm,  and  thereby  be  released  as  provided  by 
itatnte,  part  of  the  consideration  for  the  bond 
is  void,  and  since  it  cannot  be  separated  from 
the  good  consideration,  the  whole  bond  is  void. 
[Ed.  Note. — FV>r  other  cases,  see  Insane  Per- 
•ons,  Cent  IMg.  {  83 ;  Dec.  Dig.  «=»51.] 

Appeal  from  District  Court,  Potter  C?ounty ; 
Bogb  L.  Umphres,  Judge. 
Actlm  by  Mrs.  Frances  Loving  and  others 


against  R.  R.  Haeelwood  and  otbers.  Judg- 
ment for  tbe  defendants  on  demurrer  to 
the  petitioa,  and  plaintiffs  appeal.    Aftrmed. 

C.  Ejl  Onstavus,  of  Amarillo,  for  appellants. 
Boyce  &  Davidson,  Veale  &  Davidson,  and 
Cmdglngton  &  Works,  all  of  Amarillo,  for 
appellees. 

HENDRICKS.  J.  The  Acts  of  the  Thirty- 
Tlilrd  Legislature  of  1913,  c.  163,  in  regard 
to  proceedings  in  lunacy,  provide  that,  upon 
an  affidavit,  charging  that  a  certain  person 
is  insane,  the  county  Judge  shall  issue  a  writ 
for  the  ai^rehension  of  sudi  person  and  the 
cause  is  docketed  as  an  ex  parte  proceeding 
on  the  probate  docket  of  said  court.  The 
Judge  appoints  a  commission  composed  of 
six  persons  to  inquire  into  the  charge  of 
lunacy  and  in  counties  of  a  population  of 
less  than  6,000.  one  of  the  members  of  the 
commission  shall  be  a  physician;  the  num- 
ber of  physicians  appointed  on  the  commis- 
sion being  increased  in  proportion  to  the 
population  of  the  county  in  which  the  pro- 
ceedings are  pending,  the  statute  directing, 
where  the  population  is  50,000  or  over,  each 
member  of  said  commission  shall  be  a  physi- 
cian— the  law  also  containing  a  general 
clause  that  in  any  county  as  many  of  the 
commlsidonera  shall  be  physicians  as  the 
county  Judge  can  obtain,  regardless  of  popu- 
lation. The  coimty  Judge  administers  an 
oath  to  each  commissioner  to  make  due  In- 
vestigation into  the  allegations  of  the  affi- 
davit, and  the  commission  Is  then  organized 
by  electing  one  of  Its  members  as  the  chair- 
man thereof,  empowering  a  majority  of  the 
commission  to  fix  the  time  and  place  of  hear- 
ing, with  notification  to  the  county  attorney, 
who  represents  the  person  making  the  affi- 
davit, and  to  the  respondent's  attorney,  se- 
lected by  him,  or  in  lieu  thereof  to  be  ap- 
pointed by  the  county  Judge. 

"The  commission  need  not  remain  together 
at  any  time,  but  a  majority  of  same  must  be 
present  at  the  hearing  of  any  testimony, 
*  *  *  but  each  member  of  said  commission 
shall  personally  examine  the  respondent." 

Each  member  has  the  power  to  adminis- 
ter oaths  to  witnesses,  to  have  process  is- 
sued by  the  clerk  and  to  compel  their  at- 
tendance, and  to  punish  said  witnesses  for 
contempt,  "as  is  fully  provided  by  law  for 
tlie  county  court."  It  Is  required  to  conclude 
its  Investigation  within  ten  days,  and.  as 
determined  by  a  majority,  shall  file  with 
the  county  derk  a  report  of  Its  findings, 
which  report,  if  insanity  is  found.  Is  read 
to  the  respondent  in  the  presence  of  a  ma- 
jority of  the  commission.  The  report  sliall 
state:  (a)  Whether  or  not  the  respondent  is 
of  unsound  mind ;  and  (b)  if  the  respondent 
la  of  unsound  mind,  whether  he  should  be 
placed  under  treatment  for  such  mental  con- 
dition; and  (c)  If  he  is  of  unsound  mind, 
whether  or  not  he  should  be  placed  under 
restraint 
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If  a  majority  of  the  commission  find  and 
report  all  three  of  the  conditions  mentioned 
above,  the  county  Judge  pronounces  Judg- 
ment in  the  presence  of  the  "respondent," 
as  he  is  termed,  adjudging  him  a  lunatic 
and  ordering  him  to  be  conveyed  to  an  asy- 
lum of  the  state  for  restraint  and  treatment. 
The  execution  of  this  writ  Is,  however,  held 
in  abeyance  until  the  county  judge  is  notified 
by  the  superintendent  of  asylums  of  a  va- 
cancy, and  that  the  patient  can  be  accom- 
modated In  one  of  the  asylums  of  the  state: 

"Provided  further,  however,  that  the  person 
to  whom  such  writ  is  directed  shall  not  execute 
same.  •  •  •  If  some  persons  execute  and  61e 
with  the  county  judge  a  bond  to  be  fixed  by  the 
county  judge,  payable  to  the  state  of  Texas, 
with  two  or  more  good  and  sufficient  sureties, 
to  be  approved  by  the  county  judge,  condition- 
ed that  the  party  giving  such  bond  will  restrain 
and  take  care  of  such  lunatic  and  have  such 
lunatic  placed  under  the  treatment  for  his  men- 
tal condition  so  long,  in  all  three  instances,  as 
his  mental  unsoundness  continues,  or  until  he 
is  delivered  back  to  the  sheriff  of  the  county  of 
such  adjudication  for  conveyance  to  a  state 
lunatic  a^lum,  or  is  delivered  to  the  superin- 
tendent of  one  of  the  lunatic  asylums  of  the 
state  and  writ  obtained  therefor,  which  bond 
shall  be  filed  with  and  constitute  a  part  of  the 
records  of  the  proceedings,  and  may  be  sued  and 
recovered  upon  by  any  person  injured  in  his 
own  name. 

The  appellants  allege  that  Robert  Hazel- 
wood  was  adjudged  a  lunatic  la  the  county 
court  of  Potter  county,  under  the  provisions 
of  this  law;  that  when  he  was  tinder  re- 
straint, preliminary  to  his  conveyance  to  an 
asylum,  the  appellees  executed  the  bond 
mentioned  for  the  purpose  of  releasing  him 
from  such  restraint  and  from  the  execution 
of  the  Judgment  (we  assume,  subject  to  the 
stipulations  in  the  bond) ;  that  while  at  lib- 
erty he  committed  a  murderous  assault  upon 
Mrs.  Loving,  one  of  the  appellants  herein, 
inflicting  painful  and  permanent  injuries  and 
ensuing  mental  anguish — the  appellants  pray- 
ing for  a  recovery  upon  the  bond,  for  the 
sum  of  $1,000,  the  full  penalty  therein. 

The  diatrlct  Judge  of  Potter  county  sus- 
tained a  general  demurrer  to  this  petition, 
and  appellees  endeavor  to  vindicate  this  ac- 
tion, by  asserting  the  unconstitutionality  of 
said  stntute,  upon  two  grounds:  (1)  That 
it  is  In  violati<m  of  the  Bill  of  Rights  (arti- 
cle 1,  {  15),  providing  that  "the  right  of  trial 
by  a  Jury  shall  remain  Inviolate;"  and  (2) 
that  it  brooks  the  due  process  clauses  of  the 
state  and  federal  Constitutions,  In  that  the 
tribunal  as  constituted  is  not  competent, 
within  the  meaning  of  the  organic  law,  to 
deprive  a  person  of  his  liberty,  and  neither 
does  the  statute  provide  for  adequate  no- 
tice. 

[1]  We  think  the  following  analysts  and 
resume  by  appellees,  upon  investigation,  la 
correct: 

"Section  13,  art.  4,  Texas  Constitution  of 
1836.  provided  that  tiie  Congress  of  the  Republic 
should,  as  soon  as  practicable,  put  into  effect 
the  common  law  of  England.  3y  an  act  of 
the  Congress  of  the  Republic  »f  December  20, 


1836  (Irfiws  1836-37,  p.  148),  the  Chief  Justice 
of  the  county  court  was  authorized  to  hold  t 
probate  court  and  to  appoint  guardians  for  luiut- 
tics.  That  by  section  26  of  tbat  act,  an  appeal 
was  pven  from  all  decisions  of  the  probate  to 
the  (Jistrict  court ;  and  that  by  section  41  of  the 
same  act,  the  courts  of  Texas  were  required  to 
follow  the  common  law  of  England  in  reference 
to  injuries  and  evidence  when  not  in  conflict 
with  some  other  law  enacted  by  Congress;  tbat 
sections  31  to  33,  the  EHstrict  Court  Act  of  De- 
cember 22,  1836  (Laws  183»-37,  p.  207)  proiid- 
ed  for  the  drawing  of  juries  and  shows  tnat  the 
trial  of  cases  by  jury  in  the  district  court  was 
considered  as  a  matter  of  course.  That  the  pro- 
bate act  of  February  5,  1840  (Laws  1840,  p. 
110),  coutained  a  provision  (section  43)  ^ving 
the  right  of  appeal  from  all  probate  decisiong 
to  the  district  court,  and  provided,  in  effect, 
that  there  should  be  a  trial  de  novo  in  the  dis- 
trict court ;  that  this  condition  existed  until  the 
act  of  March  20,  1848,  which  gave  the  Chief 
Justice  of  the  county  court  power  to  summon  a 
jury  in  the  first  instance  to  try  a  lunacy  case 
and  so  remained  until  February  5,  1858  (Acts 
7th  Leg.  c.  93),  when  practically  the  identical 
provision  was  incorporated  by  section  8  in  an 
act  of  that  date,  organizing  an  asylum,  and  that 
this  continued  in  effect  until  the  Constitutioii 
of  1876  was  ratified." 

It  may  be  there  was  no  provision  for  a 
Jury  in  a  lunacy  case  in  the  county  court  in 
the  first  Instance  until  the  act  of  March  20, 
1848,  but  there  was  a  right  of  appeal  to  the 
district  court,  where  a  trial  by  Jury  could  tj 
had. 

The  case  of  CockrlU  v.  Cox,  65  Tex.  669, 
was  one  where  the  county  Judge,  on  account 
of  his  disqualification  to  try  a  contest  over 
the  probate  of  a  will,  transferred  the  cause 
to  the  district  court.  The  contestants  de- 
manded a  Jury  over  the  protest  of  the  pro- 
ponents.   The  Supreme  Court  said: 

"All  the'  Constitudons  of  the  Republic  and 
state  of  Texas  have  reserved  the  right  of  trial 
by  jury,  in  the  same  language.  ♦  •  ♦  A  pro- 
vision preserving  the  right  of  trial  by  jury,  ex- 
pressed in  substantially  the  same  language,  it  is 
said,  is  to  be  found  in  all  the  state  Constitu- 
tions, and  it  has  been  uniformly  construed  to 
perpetuate  the  right  in  the  cases  in  which  it  ex- 
ists, under  the  laws  in  force  and  practice  pre- 
vailing at  the  date  of  the  adoption  of  the  par- 
ticular Constitution.  Cooley  on  Constitutional 
Limitations,  506.  Thus,  when  the  Constitution 
of  Michigan  was  adopted,  a  party  In  possession 
of  land  was  entitled  to  a  jury  trial  of  a  suit 
against  him,  involving  a  title.  It  was  held  that 
the  Legislature  could  not  deprive  him  of  this 
right  by  authorizing  his  adversary  to  proceed 
against  him  by  will  to  remove  cloud.  Tabor  v. 
Cook,  15  Mich.  322.  In  Indiana,  at  the  date  of 
her  CoustitutioB,  a  party  was  entitled  to  have 
a  jury  assess  the  damages  in  condemnation  pro- 
ceedings, and  this  right  was  held  to  be  in- 
violable. •  •  •  The  provision  in  the  Consti- 
tution of  1876,  that  the  right  of  trial  by  jury 
shall  remain  inviolate,  must  be  considered  as 
perpetuating  the  right  in  the  cases,  in  which,  at 
thn  date  of  its  adoption,  it  had  been  so  univer- 
sally recognized  and  firmly  established,  as  in 
the  contest  arising  over  the  proof  of  wills." 

If  a  Jury  trial  In  lunacy  proceedings  was  a 
part  of  our  Judicial  system  at  the  time  of  the 
adoption  of  the  Constitution  of  1876,  and  If 
this  act,  providing  for  the  appointment  of  a 
commission  by  the  county  judge  (without  the 
right  of  a'pi«eal  to  the  district  court  where  a 
Jury  could  be  had)  In  matters  of  lunacy, 
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abridges  tbls  rigbt,  sacb  act  la  nnconstltn- 
tlonal. 

[2]  Upon  an  analysis  of  this  law,  upon  the 
qnestloQ  whether  this  commission  constl- 
tntes  a  Jnry,  and  that  Its  proceedings  would 
constttute  a  Jury  trial,  we  observe  that  a 
quorum  of  the  commission  has  the  power  to 
bold  sittings,  swear  the  witnesses,  commit 
them  for  contempt,  receive  any  evidence  It 
desires,  and  thereupon  Its  findings  and  re- 
port are  final.  When  the  Judgment  of  the 
court  is  pronounced,  based  apon  the  findings 
and  report,  in  the  presence  of  the  respondent, 
adjudging  Um  a  lunatic,  and  ordering  him 
conveyed  to  an  asylum,  the  mentality  of  the 
Judge,  as  an  act  of  discretion  and  Judgment, 
has  been  as  foreign  to  the  proceedings  as 
that  of  the  clerk  of  the  court  when  he  en- 
ters the  Judgment  upon  the  docket  of  the 
court.  The  Judge's  mission  is  a  ministerial 
fonction  without  any  participation  in  the 
proceedings,  except  as  stated,  and  with  no 
other  alternative  than  to  make  the  report  of 
the  commission  the  Judgment  of  the  court  or- 
dering the  respondent  to  the  asylum,  without 
any  Judicial  control  whatever  to  vacate  aald 
judgment,  and  from  which  there  Is  no  ap- 
peal While  each  member  of  the  commission 
is  required  under  the  law  to  personally  ex- 
amine the  respondent,  any  two  members  of 
said  commission  may  absent  themselves  from 
any  bearing  or  sitting,  when  testimony  of 
the  man's  sanity  or  Insanity  is  adduced. 
There  is  no  privilege  granted  In  the  stat- 
ute for  the  presence,  or  compulsory  attend- 
ance, of  the  respondent  required  before  the 
commission  sitting  as  a  board  of  Inquiry, 
when  in  custody  of  the  sheriff,  unless  you 
imply  that  such  tribunals  would  always  re- 
quire such  persons  present  as  an  orderly  and 
proper  presentation  of  bis  defense.  If  four 
constitute  a  quorum,  It  is  easily  discerned. 
In  analyzing  this  law,  that,  if  a  commission 
has  successive  sittings,  the  members  of  the 
same,  as  a  whole,  may  not  be  the  same  at 
any  one  hearing. 

It  is  entirely  possible,  and  probable.  In 
some  cases,  for  such  a  commission  to  have  a 
division  of  opinion  on  entirely  different  evi- 
dence— some  of  the  members  having  heard 
certain  evidence  and  others  different  testimo- 
ny. If  the  whole  personnel  need  not  remain 
the  same  at  successive  sittings,  If  a  majority, 
or  even  the  entire  number,  conclude  to  re- 
port that  a  respondent  Is  Insane  and  should 
be  treated  and  confined,  they  can  agree,  some 
up<Hi  a  certain  character  of  testimony,  and 
others  upon  testimony  of  an  entirely  different 
nature. 

Belativesi,  or  friends,  who  are  anxious  to 
incarcerate  the  respondent,  or  zealous  In  pre- 
ventlBg  it  (whichever  way  their  Inclinations 
or  interests  lead  them),  could  testify,  some 
before  one  quorum  and  some  before  another, 
ud,  some  of  which  testimony  a  portion  of  the 
oommlaBloners  may  have  never  beard,  ac- 
xtdlng  to  the  change  in  qomrums.    Some  may 


not  have  heard  any  and  Join  In  a  majority 
report  relying  upon  their  sole  personal  ex- 
analnatlon  of  the  resptmdent,  wblle  in  cus- 
tody of  the  sheriff,  and  what  the  others  might 
teU  them  of  the  testimony  at  the  hearing. 
The  quorum,  actually  hearing  the  testimony, 
may  divide  In  opinion  as  to  the  sanity  of  tlie 
respondent,  and  the  other  two,  not  sitting, 
can  favor  one  side,  or  the  other,  as  their  judg- 
ment, based  upon  a  personal  e.^camination, 
would  dlctata 

In  fact,  this  commission  does  not  have  to 
have  any  sitting.  Where  is  the  power  to 
command  otherwise?  The  county  Judge,  aft- 
er Its  organization,  has  no  connection  with 
tbls  body,  except  to  pronounce  a  Judgment 
upon  a  finding  of  the  whole  or  a  majority 
thereof.  Elach  member  of  this  commission 
may  make  a  personal  examination  of  the  re- 
spondent, and  the  next  day  the  commission, 
or  a  majority,  may  report  him  Insane,  upon 
which  the  county  Judge  must  order  him  to 
an  asylum.  There  is  no  contrary  Interdic- 
tion, as  a  compulsory  duty,  to  prevent  it. 
While  each  member  has  to  examine  the  re- 
spondent, however,  any  two,  at  any  different 
hearings,  may  absent  themselves  from  the 
same;  hence  it  Is  clearly  implied  that  this 
personal  examination  by  each  of  the  members 
is  not,  necessarily,  at  a  hearing  when  the 
commission  is  sitting  as  a  tribunal. 

"By  the  Bnglisb  chancery  practice  the  court 
had  no  inherent  and  general  jurisdiction  over 
idiots  and  lunatics  as  it  did  of  infants.  *  •  • 
Ttiis  special  jurisdictioii  of  the  chancellor  was 
exercised  as  follows:  Some  friend  of  the  lunatic 
would  address  a  petition  to  the  chancellor  per- 
sonally, setting  forth  the  fact  that  such  person 
was  a  lunatic,  thereupon  the  chancellor  would 
issue  a  special  commission,  directing  a  judicial 
inquisition  of  the  alleged  lunacy,  which  was  al" 
ways  tried  by  a  jury.  Upon  the  return  of  the 
commission  and  inquisition,  if  the  party  wag 
found  to  l>e  a  lunatic  the  chancellor  appointed  a 
committee,  whoae  duty  it  was  to  take  charge  of 
the  person  and  property  of  the  lunatic."  How- 
ard V.  Howard,  87  Ky.  616,  9  S.  W.  411,  1  U 
R.  A.  610 ;   Bnswell  on  Insanity,  p.  35. 

"At  common  law  an  insane  person  may  l>e  tem- 
porarily restrained  without  le^al  process,  and  if 
need  be  in  an  asylum,  if  his  gomg  at  large  would 
be  dangerous  to  himself  or  to  others,  preliminary 
to  the  institution  of  judicial  proceedingB  for  the 
determination  of  his  mental  condition,  and  such 
a  restraint  does  not  violate  any  constitutional 
provision  [citing  authorities].  When,  however, 
*  •  *  the  confinement  is  permanent  in  na- 
ture, the  person  thus  confined  is  deprived  of  his 
liberty  which,  in  order  to  be  lawful,  must  be  in 
pursuance  of  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  after  such  person  has  had  suffi- 
cient notice  and  an  adequate  opportunity  to  de- 
fend." In  re  AUen,  82  Vt  371,  73  Atl.  1080, 
26  h.  R.  A.  (N.  S.)  238.  Also  In  re  PhiUips, 
158  Mich.  155,  122  N.  W.  554. 

"  'Trial  by  a  jury,'  in  the  primary  and  usual 
sense  of  the  term  at  common  law  and  in  the 
American  ConstitutionB,  is  not  merely  a  trial 
by  a  jury  of  twelve  men  l)€fore  an  officer  vested 
with  authority  to  cause  them  to  be  summoned 
and  impaneled,  to  administer  oaths  to  them  and 
to  the  constable  in  charge,  and  to  enter  judg- 
ment and  issue  execution  on  their  verdict;  but 
it  is  a  trial  by  a  jury  of  twelve  men,  in  the  pres- 
ence and  under  the  superintendence  of  a  judge  ' 
empowered  to  instruct  them  on  the  law  and  to 
advise  them  on  the  facts  (except  on  acquittal  of 
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a  criminal  charge),  to  aet  aalde  their  verdict  if 
in  hia  opinion  it  ia  against  the  law  or  tlie  evi- 
dence. Thia  propoaitfon  has  been  ao  generally 
admitted,  and  ao  aeldom  contested,  tnat  there 
haa  been  little  occasion  for  its  distinct  aaser^ 
tion."  Capital  Traction  Co.  v.  Hof,  174  U.  & 
IS,  19  Sup.  Ct  586,  43  L.  Ed.  877,  878. 

The  above  opinion,  in  stating  twelve  men 
as  constituting  a  jury,  baa  reference  of  course 
to  the  common  law  on  the  subject  where  the 
number  was  not  designated  nor  dianged  by 
law. 

The  El  Paso  court,  in  passLog  upcm  this 
question,  and  applying  the  case  of  Oockrill  v. 
Cox,  65  Tex.,  supra,  says: 

"The  right  of  trial  by  jury  in  lunacy  inqui- 
sitions seems  to  have  been  one  of  'the  cases  in 
which  the  right  existed  and  had  been  uniformly 
and  universally  recognized  and  firmly  establish- 
ed' by  the  statutes  of  the  state  at  the  time  of 
the  adoption  of  the  present  Constitution. 
*  •  *  The  Constitution  does  not  in  words 
guarantee  the  right  of  trial  by  jarj  in  lunacy 
cases,  and  the  right  in  such  cases  is  one  that 
comes  in  by  interpretation  and  adoption,  l>ecause 
by  'statutory  provision  and  practice  it  had  be- 
come established.' "  White  v.  White,  183  S. 
W.  368,  opinion  rendered  January  14,  1916,  not 
yet  officially  publish^. 

It  is  probably  the  rule  that  it  Is  competent 
to  deny  to  parties  the  privilege  of  a  trial 
before  a  Jury  in  a  court  of  first  instance, 
provided  the  right  is  allowed  on  appeal. 
Cooley  on  Constitutional  Limitations  (7th 
Ed.)  p.  591. 

The  same  author,  in  referring  to  a  con- 
stitutional right  of  this  character,  says: 

"The  constitutional  provisions  do  not  extend 
the  right;  they  only  secure  it  in  the  cases  in 
which  it  was  a  matter  of  right  before." 

Where  secured,  he  further  says: 
"The  party  is  therefore  entitled  to  examine 
into  the  qualifications  and  impartiality  of  the 
jurors,  and  to  have  the  proceedmgs  public ;  and 
no  conditions  can  be  imposed  upon  the  exerciae 
of  the  right  that  shall  impair  its  value  and  use- 
fulness."   Pages  590,  591. 

There  is  no  provision  in  this  law,  giving  the 
right  to  respondent  or  his  attorney,  to  chal- 
lenge the  qualifications  of  any  commissioner, 
after  having  been  appointed,  on  account  of 
any  Interest,  or  of  any  bias,  or  prejudice, 
as  to  Ills  propriety  In  serving  upon  the  same. 

It  Is  clear  that  this  body  is  not  a  jury,  nor 
that  the  proceeding  before  it  constitutes  a 
Jury  trial,  in  accordance  with  a  conception  of 
the  law  of  the  land  as  applied  to  sudi  sub- 
jects. 

It  is  argued  with  scnne  persuasiveness  that, 
on  account  of  the  ministerial  and  perfunctory 
duty  of  the  county  Judge,  such  a  reiH>ondent 
is  not  tried  by  a  court.  Though  the  commis- 
sion has  aome  of  the  powers  of  a  court,  viz., 
the  right  to  commit  witnesses  for  contempt, 
which  constitutes  a  Judicial  power  Inherent 
in  all  courts,  and,  in  reality,  its  findings  and 
report,  stripped  of  form  and  loolting  to  the 
substance,  has  a  finality  attached  to  it,  with 
the  county  Judge  exercising  only  a  ministerial 
function,  in  propounding  the  Judgment  there- 
.  upon ;  stiU,  however,  it  lacks  several  essen- 
tial elements,  one  of  which  particularly  it 
had  no  Jurisdiction  to  render,  nor  power  to 


enforce,  a  Judgment  Henders<m  v.  Beaton. 
52  Tex.  29,  wherein  the  Supreme  Court  held 
the  old  Oommission  of  Appeals  not  a  court ; 
Accousl  V.  Stowers  Furniture  Co.,  83  S.  W. 
1105. 

The  Supreme  Court  of  Michigan  held  that, 
by  the  term  "courts,"  as  used  in  the  Ctmstitu- 
tlon  of  Michigan  (article  6,  1 1),  providing  for 
the  investiture  of  judicial  power  in  the  Su- 
preme Court,  in  circuit,  probate,  and  in  Jus- 
tice courts,  is  meant  a  permanent  organiza- 
tion for  the  administration  of  Justice,  and 
not  those  special  tribunals  occasionally  called 
into  existence  by  particular  exigencies  and 
that  cease  to  exist  with  such  exigencies.  BIb- 
seli  V.  Heath,  98  Mich.  472,  57  N.  W.  586. 

If  a  person  charged  with  insanity  is  entitl- 
ed to  a  jury  trial,  and  we  think  be  is,  and 
if  such  a  commission,  as  constituted  by  the 
statute,  is  a  mere  appanage  to  the  county 
court,  whose  proceedings  are  violative  of  tliat 
right,  without  the  right  of  appeal  to  a  court 
for  a  Jury  trial  de  novo,  the  law  Is  un- 
constitutional.   We  think  this  law  is  void. 

[3]  On  the  question  of  the  validity  of  the 
bond.  Chief  Justice  Phillips  held,  in  the  case 
of  Watkins  V.  Minter  (Sup.)  180  S.  W.  229, 
that  the  bond  In  that  proceeding,  though  not 
in  accordance  with  the  statute,  was  good  as 
a  common-law  obligation,  for  the  reason  that 
it  was  not  executed  in  relation  to  a  right 
whldi  the  defendants  were  entitled  to  exer- 
cise without  the  giving  of  a  bond,  and  also 
that  it  was  a  voluntary  obligation,  supported 
by  a  suflSdent  consideration — the  discharge 
of  Claude  Minter  from  custody.  In  that 
cause  the  sureties,  in  their  obligation,  outside 
the  statute  then  in  vogue,  agreed  to  faith- 
fully protect  all  animal  and  human  life,  and 
become  responsible  for  all  damages  that  may 
hereafter  arise  by  reason  of  the  acts  of 
Minter,  and  it  was  said: 

"Tinder  these  terms  it  is  plain  that  a  suit 
could  be  maintained  on  the  bond  •  •  •  for 
the  use  of  any  one  injured"  by  the  negligence  of 
the  bondsmen. 

The  plaintifr  sounds  his  case  entirely  upon 
the  judgment  of  insanity,  the  execution  of 
the  bond,  the  tortious  acts  of  Robert  Hazel- 
wood,  and  the  failure  to  restrain  him  as  a 
breach  of  the  bond.  This  bond  is  merely 
payable  to  the  state  of  Texas,  conditioned 
that  the  parties  will  restrain  the  lunatic, 
take  care  of,  and  place  him  under  treatment 
for  his  mental  condition,  so  long  as  his  men- 
tal unsoundness  continues,  "or  until  he  is 
delivered  back  to  the  sheriff  of  the  county 
•  •  •  for  couveyauce  to  a  state  lunatic 
asylum,  or  is  delivered  to  the  superintendent 
of  one  of  the  lunatic  asylums  of  the  state 
and  receipt  obtained  therefor."  It  is  per- 
force of  the  statute,  and  not  in  the  bond,  that 
it  "may  be  sued,  and  recovered  upon,  by  any 
person  injured,  in  his  own  name." 

Justice  Lipscomb  snid,  in  the  case  of  John- 
son v.  Ersklne,  9  Tex.  p.  10: 

"We  believe  that  if  a  bond,  intended  to  be 
taken  by  the  authority  of  a  statute,  cannot  be 
sustained  as  a  statutory  bond,  that  it  cannot 
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l»  Talid  as  a   common  law,   volnntary  bond,  i 
odIch  it  will  stand  as  such,  without  the  aid  of 

the  statute  by  which  it  has  been  repudiated." 

See,  also,  HiUman  y.  MayUer,  88  Tex.  Civ. 
App.  378,  85  S.  W.  818,  and  cases  dted. 

Article  161,  provldliig  for  the  Issuance  of 
the  writ,  carrying  into  execution  the  Jndg- 
nent  of  lunacy,  places  the  resixindent  in  the 
cnstody  of  tlte  sherUT  for  oonv^ance  to  a 
lunatic  asylum — ^Its  execation  suspended  un- 
til a  vacancy  occurs.  8u<4i  person  la  classed 
as  a  public  patient,  "adjudged  insane,  by  a 
court  of  competent  Jurisdiction,  •  •  • 
asd  ordered  to  be  conveyed  to  the  asylum." 
Section  1,  article  184. 

The  bond  prescribed  by  article  161  is  to 
prevent  the  execution  of  the  Judgment  and 
the  writ  in  pursuance  thereof,  with  the  add- 
ed feature  of  recovery  thereupon  "by  any 
person  Injured." 

[4]  If  the  judgment  and  the  writ  are  void, 
there  is  no  final  adjudication  of  lunacy,  and 
the  sheriff,  of  course,  could  not  convey  to  the 
asylum,  nor  could  the  superintendent  receive 
the  respondent;  neither  could  the  bondsmen 
redeliver  the  respondent  to  the  sherift  or  to 
the  superintendent  for  that  purpose.  If  the 
judgment  and  the  writ  are  void  we  think 
the  bond  is  also  void;  and  if  you  eliminate 
the  statute  wholly  from  the  bond,  which 
gives  the  right  to  any  person  injured  to  sue 
upon  the  same,  it  is  merely  an  obligation  to 
the  state  of  Texas  that  the  bondsmen  will 
restrain  Bazelwood  and  treat  him  for  his 
mental  unsoundness  until  they  return  him  to 
the  sheriff  for  conveyance  to  the  asylum, 
or  deliver  him  to  the  superintendent  of  the 
same. 

The  rules  are  rather  familiar  aa  to  the 
right  of  a  third  person  in  equity  to  enforce 
a  contract  made  for  his  benefit,  though  not 
a  party  thereof.  Page  on  Contracts,  voL  3, 
H  1318,  1319.  The  case  of  Watkins  v.  Min- 
ter,  where  the  bondsmen  specifically  obligat- 
ed themselves  to  protect  all  human  life  "and 
become  responsible  for  all  damages  that 
may  hereafter  arise  by  reason  of  the  acts 
of  *  »  •  Claude  Mlnter,"  falls  Into  that 
class.    The  Supreme  Court  said: 

"Being  only  a  common-law  obligation,  the 
bond  derives  no  aid  from  the  statute.  But  its 
terms  are  sudi  as  to  clearly  render  it  enforce- 
able without  reference  to  the  statute." 

There  are  cases,  of  course,  where  a  bond 
Is  void  as  a  statutory  bond,  by  reason  of 
being  made  payable  to  the  wrong  person.  A 
replevy  bond,  void  as  a  statutory  delivery 
b<n)d,  on  account  of  being  payable  to  the  of- 
ficer instead  of  to  the  plaintUF  In  execution, 
is  a  valid  common-law  obligation,  because 
the  sureties  become  liable  for  the  payment 
of  the  debt  to  the  extent  of  the  value  of  the 
property  wblch  has  been  surrendered;  the 
proceedings  8ho>w  the  beneficiary  of  the  bond. 
Jones  T.  Hays,  27  Tex.  1;  also  see  Bank 
T   Lester,  73  Tex.  648,  11  S.  W.  626. 

In  San  Francisco  Lnmber  Oo.  v.  Bibb,  139 


Oal.  192,  72  Pac.  964,  It  was  held  that  a 
bond  given  to  secure  a  building  contract  and 
executed  in  pursuance  of  a  void  section  of  a 
particular  statute,  which  made  the  bond  ex- 
pressly inure  to  the  benefit  of  all  persons 
who  perform  labor  for  or  furnish  materials 
to  the  contractor,  is  wholly  void  and  could 
not  be  sustained  as  a  common-law  bond. 

It  Is  said,  however,  In  the  case  of  Steven- 
son v:  Morgan,  67  Neb.  207,  93  N.  W.  180,  108 
Am.  St  Rep.  629,  that  if  a  bond  is  executed 
In  pursuance  of  a  statute  declared  uncon- 
stitutional, and  rests  upon  a  consideration 
Independent  of  the  statute,  it  may  be  enforc- 
ed as  a  common-law  obligation. 

If  an  instrument  rests  partially  upon  a 
void  consideration  and  partially  upon  a  good 
consideration,  if  you  are  unable  to  sever  the 
consideration  as  actuating  the  promisor,  the 
whole  instrument  is  void.  Clark  on  Con- 
tracts, p.  473.  The  bondsmen  In  this  in- 
stance would  have  the  right  and  prlvilege» 
if  the  instrument  and  the  writ  were  valid, 
to  deliver  Hazelwood  to  the  superintendent 
of  the  asylum;  if  invalid,  that  right  Is  de- 
stroyed. If  this  bond  caxmot  be  aided  by  the 
statutory  provision  permitting  some  third 
person  to  sue  and  recover  upon  it,  we  do 
not  think  the  Instrument  on  the  face  of  it, 
under  the  case  made  gives  the  right,  nor 
can  it  be  implied  from  its  terms  that  any 
third  person  has  any  beneficial  right  of  en- 
forcement on  account  of  its  breach;  hence 
we  think  the  cause  could  not  be  maintained 
on  the  bond. 


HOOVEN-OWENS-RENTSOHIiER    CO.    et 

aL  V.  T.  SCHRIVER  &  CO.  et  al. 

(No.  5586.) 

(Court   of   Civil   Appeals   of   Texas.     Austin. 

Feb.  23,  1916.) 

1.  Vendok  AND  PuBcnABXB  9=9283— Yen  dob's 
Lien  —  FoBECLOsuKK  —  Costs  of  Reoeiveb- 

SRIP. 

Plaintiff  owned  real  estate  upon  which  was 
a  sugar  mill,  parts  of  the  machinery  in  which 
were  mMtgaged  to  different  parties.  It  convey- 
ed the  property,  reserving  a  vendor's  lien,  and 
entered  into  an  arrangement  with  the  purchas- 
ers, under  which  a  part  of  the  cash  payment 
and  certain  of  the  purchase  money  notes  were 
deposited  with  a  bank,  the  proceeds  of  collec- 
tions thereof  to  be  distribnted  among  the  mort- 
gage creditors.  The  purchasers  defaulted,  and 
Slaintiff  brought  suit  to  foreclose  the  vendor's 
en,  and  asked  that  the  mortgagees  be  required 
to  set  up  their  respective  claims.  A  receiver 
was  appointed,  and  an  interlocutorv  judgment 
rendered,  establishing  the  claims  of  uie  mort- 
gagees, and  they  were  notified  to  intervene^  and, 
pursuant  to  such  notice,  filed  pleas  of  inter- 
vention, setting  up  the  indebtedness  to  them  and 
their  liens,  more  than  a  year  after  the  suit  was 
filed,  and  more  than  nine  months  after  the  re- 
ceiver was  appointed.  The  property  was  sold, 
and  the  mortKagees  made  bids  for  the  property 
covered  by  thpir  mortgaKca  of  less  than  the 
mortgage  indebtedness.  Held,  that  the  court 
erred  in  requiring  the  mortgagees  to  make  a 
payment  on  their  bids  for  the  j[)urpoBe  of  paying 
the  costs  of  the  receivership  in  excess  or  what 
would  have  beem  the  cost  to  them  of  collecting 
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thdr  debt  by  independent  suits  to  foreclose,  as 
their  appearance  nad  only  the  effect  of  deter- 
mining the  amounts  due  them  and  of  fixing  their 
liens,  and  they  received  no  beneiits  from  the 
suit  that  could  not  have  been  obtained  in  a  sep- 
arate suit 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  795 ;  Dec  Dig.  <S=» 
283.] 

2.  Vendob  and  Pttrchabeb  9=>283  —  Ven- 
DOB's  Lien  —  Fobeclobubb  —  Costs  of  Rb- 
CKivEBSHip— Liability. 

That  the  mortgagees  received  from  the  bank 
money,  distributed  under  the  agreement  placing 
the  notes  with  the  bank,  did  not  affect  their 
rights  under  their  mortgages  any  more  than  if 
such  payment  had  been  made  by  the  plaintiif 
who  owed  the  debt :  the  trust  agreement  and 
the  notice  to  the  mortgagees  thereof  having  stat- 
ed that  the  agreement  would  not  affect  mortgage 
liens. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  795;  Dec.  Dig.  «=» 
283.] 

3.  Vendob  and  Puechaseb  ®=s>283  —  Ven- 
dor's Lien  —  Fobeclosure  —  Costs  of  Re- 
ceivership— Liability. 

That  a  considerable  portion  of  the  costs  ad- 
judged by  tlie  court  was  for  taxes  due  on  the 
property  did  not  affect  the  mortgage  liens, 
where  there  were  more  than  sufficient  funds  to 
pay  the  taxes  after  satisfying  the  mortgage 
liens. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  795;  Dec.  Dig.  <S=» 
283.1 

Ai^eal  from  District  Court,  Ttavls  Coun- 
ty ;  Gteo.  Calhoun,  Judge. 

Action  by  the  San  Benito  Sugar  Manufac- 
turing Company  against  T.  Sehrlver  &  Ca 
and  others.  From  the  final  judgment,  the 
defendants  Hooven-Owens-Rentschler  Com- 
pany and  others  appeal.  Reversed  and  re- 
manded, with  instructions. 

Franlt  C.  Pierce  and  Ira  Webster,  both  of 
Brownsville,  for  api>ellant8.  J.  M.  Mothers- 
bead,  of  San  Benito,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  On  April  24,  1913,  the  San 
Benito  Sugar  Manufacturing  Company,  a  cor- 
poration duly  Incorporated  under  the  laws  of 
Texas,  filed  in  the  district  court  of  Travis 
county  Its  original  petition,  in  which  It  alleg- 
ed, among  other  things,  that  on  or  about  the 
12th  day  of  April,  1912,  plaintiff  executed 
and  delivered  to  W.  C.  Shaw  a  deed  for  three 
tracts  of  land,  describing  the  same,  situated 
In  Cameron  county,  Tex.,  upon  the  first  of 
which  was  situated  a  sugar  mill  and  other 
Improvements;  that  the  consideration  for 
the  sale  and  conveyance  of  said  property  was, 
among  other  things,  the  execution  by  said 
Shaw  and  delivery  to  plaintiff  of  eight  prom- 
issory notes,  the  second  of  which  was  for  the 
sum  of  $110,000,  due  January  10,  1913;  the 
third  and  fourth  for  the  sum  of  $16,500  each, 
due  March  12,  1913 ;  the  fifth,  sixth,  seventh, 
and  eighth  for  the  sum  of  $33,000  each,  due, 
respectively,  March  12,  1914,  1915,  1916,  and 
1917;  that  on  January  17,  1913,  there  was 
paid  on  note  No.  2,  $18,000;  that  each  of  said 


notes,  as  well  as  the  deed,  retained  a  vendor's 
lien  on  the  land  sold;  that  each  provided 
that  If  the  same  was  not  paid  at  maturity, 
all  of  said  notes  might  become  due  at  the  op- 
ticMi  of  the  holder  tb^«of;  that  said  note 
No.  2  was  past  due  and  unpaid,  and  that 
plaintiff  had  exercised  its  option  to  declare 
all  of  said  notes  due ;  that  in  the  purchase  of 
said  property  and  the  execution  of  said  notes 
W.  C.  Shaw  was  acting  for  himself  and  Au- 
gustus Heinze;  that  on  May  3,  1012,  said 
Shaw  entered  Into  an  agreement  with  plain- 
tiff, by  the  terms  of  which  it  was  agreed  that 
$26,491.57  of  the  cash  payment  received  by 
plaintiff,  and  a  note  for  $40,000,  being  No.  1 
of  the  series  aforesaid,  and  a  note  for  $110,- 
000,  being  No.  2  of  said  notes,  and  said  notes 
Nos.  3  and  4,  should  be  deposited  in  the  Far- 
mers' State  Guaranty  Bank  of  San  Benito, 
Tex.,  to  be  collected  by  said  bank  and  the 
proceeds  thereof  to  be  distributed  among  and 
paid  to  the  creditors  of  said  San  Benito  Man- 
ufacturing Company,  according  to  a  schedule 
attached  to  said  c<mtract  and  made  a  part 
thereof;  that  said  schedule  of  creditors  in- 
cluded each  of  the  defendants  herein  set  out, 
other  than  defendants  Shaw,  Heinze,  and  the 
Southern  Irrigation  Company.  In  said  sched- 
ule 14  creditors  were  named,  and  the  amounts 
due  to  each,  respectively,  were  set  out.  In- 
cluding Hooven-Owens-Rentschler  Co.,  $29,- 
420;  Sugar  Apparatus  Company,  $16,500; 
that  contemporaneous  with  the  purchase  and 
conveyance  of  the  property  above  referred  to 
defendant  Shaw,  acting  for  himself  and  said 
Heinze,  purchased  parcels  of  real  estate  and 
other  property,  situated  In  Cameron  county, 
Tex.,  describing  the  same ;  that  this  property 
was  purchased  as  part  of  a  general  plan  by 
said  Shaw  and  Heinze,  to  establish  in  the  Rio 
Grande  Valley  a  business  of  raising  sugar- 
cane and  manufacturing  sugar  therefrom,  the 
carrying  out  of  said  plan  being  one  of  the 
inducements  to  plaintiff  to  sell  said  property ; 
that  it  was  a  part  of  the  plan  agreed  on  that 
said  Shaw,  acting  for  himself  and  Heinze, 
should  form  a  corporation  to  take  over  said 
property,  and  in  accordance  with  said  agree- 
ment the  Southern  Irrigation  &  Sugar  Compa- 
ny was  formed,  and  on  the  15th  day  of 
March,  1913,  said  Shaw  conveyed  said  prop- 
erty to  said  Irrigation  &  Sugar  Company, 
wMch  assumed  all  tbe  debts  owing  by  said 
Shaw  to  plaintiff,  as  above  stated ;  tiiat  said 
Shaw  and  Heinze  and  the  said  Irrigation  & 
Sugar  Company  have  failed  to  pay  the  notes 
deposited  with  said  bank,  by  reason  of  which 
plaintiff  has  been  unable  to  meet  its  debts 
hereinbefore  referred  to ;  that  the  debts  due 
by  plaintiff  and  secured  by  the  deposit  with 
the  Farmers'  State  Guaranty  Bank  of  tbe 
notes  aforesaid,  except  a  delit  to  the  Peden 
Iron  &  Steel  Company,  August  Erhardt, 
Farmers'  State  Guaranty  Bank,  A.  F.  Del- 
bert,  and  J.  W.  Blower,  are  secured  by  liens 
upon  particular  parts  of  the  mactilnery  of 
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Bald  sugar  mill ;  that  said  debts  are  past  due 
and  unpaid,  on  account  of  the  failure  of  said 
Sbaw  and  H^nze  and  said  Irrigation  &  Sug- 
ar Company  to  pay  said  notes ;  that  If  said 
liens  be  foreclosed  separately,  said  mill  will 
be  destroyed  and  dismantled,  and  plaintiffs' 
securities  for  the  payment  of  the  debts  and 
notes  mentioned  will  be  impaired  and  de- 
stroyed, as  the  mill  will  be  rendered  incapa- 
ble of  operation ;  that  snch  foreclosures  are 
nnw  threatened  by  said  defendants;  that 
said  mill  is  in  need  of  repair  and  of  pret)ara- 
tl<»  tor  the  milling  season  of  1913-1914; 
that  it  Is  necessary,  in  order  that  same  may 
be  operated,  that  contracts  now  be  made 
with  sugar  planters  for  the  furnishing  and 
ddlrery  of  cane  for  grinding  for  said  season ; 
that  the  failure  to  use  said  mill  for  the  sea- 
son will  cause  great  and  Irreparable  deterior- 
ation of  the  mill  and  Irreparable  loss  to  the 
plaintUF;  that  neither  the  said  Shaw  and 
Heinze  nor  the  said  Irrigation  &  Sugar  Com- 
pany have  any  property  in  this  state,  except 
the  property  conveyed  to  Shaw  and  by  Shaw 
to  the  Irrigation  &  Sugar  Company,  as  stat- 
ed; that  the  Irrigation  &  Sugar  Company 
Is  taking  steps  to  mortgage  and  Incumber  the 
lands  conveyed  to  it  by  defendant  Shaw  oth- 
er than  the  lands  above  referred  to.  Plain- 
tiff prayed  for  Judgment  against  defendants 
Shaw,  Heinze,  and  the  Southern  Irrigation  ft 
Sugar  Company  on  the  notes  her^n  sued  on. 
irtth  foreclosure  of  its  vendor's  lien;  that 
the  said  bank  be  discharged  of  its  trust,  and 
that  the  other  parties  mentioned  in  said  peti- 
tion be  required  to  set  up  their  respective 
claims  against  plaintiff  and  the  property 
aforesaid,  and  that  Judgment  be  rendered  ad- 
Jndicatlng  their  several  rights ;  that  defend- 
ants Shaw,  Heinze,  and  the  Irrigation  &  Sug- 
ar Company  be  enjoined  from  selling  or  in- 
cumbering any  of  their  property  as  described 
In-  said  petition  pending  the  disposition  of 
this  causey;  and  that  a  receiver  be  appointed 
to  take  charge  of  and  operate  said  sugar  mill. 
On  April  24,  1913,  the  court  set  May  10, 
1913,  to  hear  the  application  for  injunction 
and  receiver.  On  June  2,  1913,  said  bearing 
having  been  postponed,  the  court  refused  to 
grant  an  Injunction  or  to  appoint  a  receiver, 
SDbJect,  however,  to  further  order  of  the 
court  On  August  30,  1913,  Shaw  and  the  Ir- 
rigation &  Sugar  Company  filed  their  an- 
swers, and  asked  that  a  receiver  be  appoint- 
ed, and  on  said  day  Samuel  L.  Dworman  was 
appointed  receiver,  who  accepted  and  quali- 
fied as  such.  On  May  8,  1914,  the  court  ren- 
dered an  interlocutory  Judgment,  establish- 
lag  daiins  against  plaintiff,  among  others, 
tbat  of  appellants  herein,  the  said  Hooven- 
Oweus-Rentschler  Company  and  the  Doming 
Apparatns  Oompany  for  the  amounts  due 
tiem  as  shown  by  the  petition,  and  establish- 
ing th^  lien  on  specific  machinery  therein 
described;  and  all  creditors,  including  these 
ftj^pellants,  were  notified  to  intervene  In  said 
canse  oa  or  before  June  16,  1914.    On  said 


date  appellants  herein  filed  their  plea  of  in- 
tervention, setting  up  the  indebtedness  to 
them  and  their  said  liens.  On  November  14, 
1914,  the  interlocutory  Judgment  above  refer- 
red to  was  entered  nunc  pro  tunc.  Receiv- 
er's certificates  were  issued  under  order  of 
the  court,  and  said  sugar  mill  was  leased 
pending  this  litigation.    At  the  July  term, 

1914,  of  the  district  court  the  receiver  was 
ordered  to  appraise  the  said  sugar  mill  and 
the  various  parts  thereof,  and  to  report  same 
to  the  October  term,  1914;  at  which  time, 
upon  request  of  the  receiver,  he  was  granted 
until  December  15,  1914,  to  make  said  report. 
On  December  17,  1914,  the  receiver  filed  his 
report,  from  which,  among  other  things,  it 
appeared  that  the  court  had  rendered  Judg- 
ment in  fSavor  of  Hooven-Owens-Rentschler 
Oompany  for  $36,661.89,  and  establishing  its 
Uen  on  one  30x40  Hamilton  Corliss  engine, 
No.  8412,  and  nine-roller  mill  and  crusher 
plant,  appraised  at  S37,600  and  rendered  Judg- 
ment in  favor  of  said  Demlng  Sugar  Appa- 
ratus Company  for  $19,978.66,  establishing  its 
lien  upon  a  quadruple  effect  evaporator,  with 
all  fittings  and  necessary  fixtures  and  en- 
gines, to  operate  its  centrifugal  pumps,  with 
a  capacity  to  concentrate  250,000  gallons  of 
hot,  clarified  cane  jiiice  per  24  hours,  apprais- 
ed at  $10,500 ;  also  the  amount  adjudged  to 
be  owing  to  other  creditors  who  had  specific 
liens,  and  describing  the  property  upon  which 
they  held  such  liens;  and  also  the  value  of 
the  land  and  the  amount  of  debts  owing  to 
unsecured  creditors.  Said  receiver  was  in- 
structed to  receive  bids  on  said  property  in 
whole  or  in  parts,  and  on  November  20,  1014, 
he  reported  to  the  district  coiiit  the  several 
bids  received,  including  a  bid  from  the  Hoov- 
en-Owens-Rentschler Company  of  $38,612.90 
for  the  property  upon  which  its  lien  had  been 
established,  and  bid  by  the  Sugar  Apparatus 
Manufacturing  C(Mnpany  of  $14,00p  for  the 
machinery  upou  which  it  had  been  adjudged 
to  have  a  specific  lien.  This  report  was  re- 
ceived and  approved  by  the  court  January  9, 

1915,  and  the  receiver  was  ordered  to  make 
conveyances  to  said  bidders  upon  their  pay- 
ing in  cash  23  per  cent,  of  their  bids,  to  be 
used  in  paying  the  court  costs,  including  re- 
ceiver's certiticates  and  attorneys'  fees  and 
taxes  on  said  property.  This  order  was  {ift- 
erwards,  on  February  15,  1915,  changed,  re- 
quiring the  bidders  to  pay  only  15  per  cent, 
of  their  respective  bids  in  cash.  The  report 
included  the  sale  of  the  entire  property,  and 
the  Judgment  of  the  court  established  the 
claims  of  all  creditors,  secured  and  unsecur- 
ed, and  Judgment  waa  given  in  favor  of  the 
receiver  for  his  services,  attorneys'  fees,  re- 
ceiver's certificates,  taxes,  and  insurance, 
amounting  to  $6,011.87,  to  be  taxed  as  costs 
in  the  case.  The  report  of  the  receiver  show- 
ed that  he  had  received  on  cash  bids  $30,864.- 
74,  and  had  paid  the  same  into  the  registry 
of  the  court.  We  cc^y  from  the  final  Judg- 
ment as  follows: 
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"TOe  defendant  Hooven-Owena-Bentschler 
Company,  Deming  Apparatus  Company,  and 
Bauerle  ft  Morria  aclmowledge  the  correctness 
and  reaaonableneea  of  the  amount  of  costs,  tax- 
es, and  other  expenses  hereinbefore  adjudged 
to  be  paid,  but  insist  that  they  should  not  be 
compelled  to  pay  any  of  such  costs,  taxes,  and 
expenses  in  excess  of  3  per  cent,  of  the  amount 
of  their  respective  bids;  and  they  except  to 
the  ruling  and  judgment  of  the  court  to  the  ef- 
fect that  they  should  pay  such  costs,  taxes,  and 
expenses  to  the  amount  of  15  per  cent,  of  their 
respective  bids,  and  to  so  much  of  this  order  and 
decree  as  taxes  and  adjudges  the  coats,  taxes, 
and  expenses  against  the  iiooTen-Oweus-Uent- 
suhler  Company,  Deming  Apparatus  Company, 
and  Bauerle  &  Morris,  in  excess  of  3  per  cent 
of  the  amounts  of  their  respective  bids  they  ex- 
cept, and  in  open  court  give  notice  of  appeal  to 
the  Court  of  Civil  Appeals  of  the  Third  Su- 
preme Judicial  District  of  Vexas." 

HooTen-Owens-Rentschler  Company  and 
Deming  Apparatus  Company  perfected  their 
appeal  and  present  their  assignments  of  er- 
ror herein. 

Opinion. 

[1]  It  is  the  contention  of  appellants  here- 
in that,  inasmuch  as  they  had  a  prior  Hen, 
duly  recorded,  upon  portions  of  the  mill  to 
secure  their  debt,  which  they  conid  have 
foreclosed  in  any  court  having  jurisdiction 
thereof  at  the  ordinary  and  usual  costs  in 
such  suits,  and,  inasmuch  as  they  did  not 
ask  for  a  receiver  to  be  api>olnted  herein, 
and  did  not  need  the  services  of  such  receiv- 
er, and  did  not  receive  any  benefit  from  such 
services,  that  they  ought  not  to  be  held  to 
pay  any  of  the  costs  of  this  suit  in  excess  of 
what  would  have  been  the  cost  to  them  of 
collecting  their  debt  by  Independent  suit 
To  this  appellees  reply  that  appellants  inter- 
vened in  said  suit  and  received  the  benefits 
of  the  receiver's  services,  as  well  as  all  other 
proceedings  herein,  for  which  reason  they 
should  pay  their  full  pro  rata  of  the  costs 
herein,  including  receiver's  certificates,  com- 
pensation! for  the  receiver's  services  and  his 
attorney's  fees  and  taxes  due  on  all  of  the 
property. 

It  is  true  that  the  appellants  intervened 
in  this  case,  after  being  notified  by  the  dis- 
trict court  so  to  do,  but  their  answer  as  such 
interveners  and  defendants  herein  was  not 
filed  mitil  more  than  a  year  after  the  orig- 
inal suit  had  been  filed,  and  until  the  court 
had  adjudged  the  amount  of  their  claims 
and  awarded  them  specific  Hens  on  the  prop- 
erty upon  which  they  held  mortgages,  -and 
not  until  9%  months  after  the  receiver  had 
been  ai^tointed.  The  appearance  of  appel- 
lants herein  had  only  the  effect  of  determin- 
ing the  amounts  due  them  (if  they  had  not 
been  parties  hereto  t^ey.  would  not  hare 
been  bound  by  the  Judgment  of  the  court  in 
reference  thereto)  and  of  fixing  their  lien. 
All  of  the  benefits  that  they  received  from 
the  Judgment  in  this  case  could  have  been 
obtained  in  a  separate  suit  to  collect  their 
debt  and  foreclose  their  mortgage.  It  is 
made  to  appear  from  the  record  herein  that 
3  per  cent  of  the  amount  of  their  respective 


bids  would  be  amply  sufficient  to  cover  such 
costs,  including  the  commissioa  to  the  le- 
celver  for  making  the  sale,  such  as  wonld 
have  been  allowed  to  a  sheriff  under  slmiUr 
circumstances.  In  Houston  Ice  &  Brewing 
Ca  y.  Clint  169  S.  W.  409,  Judgment  by  the 
Court  of  ClvU  Appeals  for  the  Fourth  Dis- 
trict, which  Judgment  was  approved  by  tlie 
Supreme  Court  in  Clint  v.  Uoustou  !<.«  & 
Brewing  Ca  (Sup.)  169  S.  W.  411.  the  court 
held,  among  other  things,  tliat  the  six  dif- 
ferent purposes  to  which  moneys  in  the  liuuds 
of  the  receiver  should  t>e  applied,  Legiuuiug 
with  the  payment  of  court  costs,  did  not  ap- 
ply to  prior  mortgages,  and  did  not  diKpIaoe 
the  same,  and  the  Court  of  Civil  Appeals  in 
that  case,  among  other  things,  said: 

"The  appointment  of  the  receiver  must  be  gor- 
erned  by  the  established  rules  in  equity  i-ourts 
applicable  to  junior  mortgages.  One  of  those 
rules  is  that  'when  the  first  mortgagee  bns  not 
taken  possession  of  the  property,  equity  mo; 
properly  interfere  in  behalf  of  subsequeut  uiurt- 
gagees  or  equitable  incumbrancers  and  cretlilors, 
and  may  appmnt  a  receiver  for  their  protec- 
tion, but  without  prejudice  to  the  rights  of  the 
first  mwtgagee.'  High  on  Receivers,  §  632.  No 
rule,  consistent  with  justice  and  equity,  can 
be  formulated  that  will  contravene  the  terms  of 
the  rule  stated.  •  •  •  So  far  as  appellant 
was  concerned,  there  was  no  necessity  for  a  n- 
ceivership." 

The  court  quotes  from  Bradford  t.  Cool- 
edge,  103  Oa.  753.  30  S.  K  579,  as  follows: 

"If  we  api>ly  tliis  proper  and  just  principle 
to  the  facts  in  this  case,  it  must  be  held  that 
so  much  of  the  fund  in  the  hands  of  the  receiver, 
realized  from  the  sale  of  the  mortgaged  prop- 
erty, as  was  necessary  to  pay  off  the  nmount 
due  on  the  mortgage  cannot  be  diminished  by 
the  costs  of  the  case  and  expenses  of  the  re- 
ceivership or  any  proportion  thereof,  and  that 
so  much  of  such  costs  and  expenses  as  could  not 
be  met  by  the  general  fund  arising  from  the  sale 
of  the  property  of  the  debtor,  in  excess  of  the 
amount  due  on  the  mortgage  or  not  covered  b; 
the  mortgage  lien,  should  properly  have  been 
taxed  against  the  plaintiffs.  As  to  the  mortgag- 
ed creditor  in  this  case,  there  was  no  necessity 
for  the  receivership:  and  in  the  pr(>8prvntion 
of  her  lien  as  required  by  law,  she  must  be  treat- 
ed as  having  a  superior  right  to  an  appropria- 
tion of  the  proreeds  arising  from  the  sale  of  the 
mortgaged  property  to  the  full  extent  of  the 
amount  due  thereon :  and  it  would,  under  the 
facts  as  they  appear,  be  inequitable  to  charge 
her  with  any  of  the  costs  or  expenses  in  this 
case." 

We  quote  further  from  the  opinion  as  fol- 
lows: 

"The  concensus  of  opinions  in  the  TTnited 
States  is  opposed  to  destroying  the  mnrt:rBge 
lien  of  a  person  not  a  party  to  receivership, 
and  to  the  consumption  of  the  mortgaged  prop- 
erty in  paying  the  expenses  of  a  receiver  not 
desired  by  the  mortgagee." 

Said  opinion  quotes  from  Houston  Ice  Co. 
▼.  Fuller,  26  Tex.  Civ.  App.  239,  6S  S.  W. 
1048,  as  follows: 

"  'We  are  of  the  opinion  that  the  court  erred 
in  adjudging  the  expenses  of  the  receivership  to 
be  a  superior  lien  to  the  appellant's  mortznge. 
The  receivership  was  not  ordered  at  the  suit  of 
the  appellant,  and  it  would  be  inequitable  to 
exliaust  his  security  with  the  expenses  of  a  re- 
ceivership taken  out  at  the  instance  of  other 
parties.  High  on  Receivership,  {  796.  Revised 
Statutes  1895,  art  1472,  has  applicatim  wbetfa- 
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er  the  receiTership  is  at  the  Instance  or  for 
benefit   o{   the   lienholder.'    •    •    •    It   she 


the 
should 
be  a  question  of  costs  alone,  and  appellant 
should  be  given  the  benefit  of  that  method 
which  will  cost  the  least  money." 

It  Is  true.  In  Houston  Ice  &  Brewing  Co. 
T.  Clint,  the  Ice  &  Brewing  CJompany  was  uot 
a  party  to  the  suit  In  which  the  receiver  was 
appointed,  but  we  think  this  can  make  no 
difference,  where  the  receiver  was  not  ap- 
pointed at  the  instance  of  the  party  resisting 
the  payment  of  receiver's  expenses,  and 
where  such  receivership  is  not  necessary  to 
preserve  for  him  the  corpus  of  the  property. 
We  Iiad  a  similar  question  before  us  In  First 
State  Bank  of  Hubbard  v.  Hul>bard  Farmers' 
Oil  &  Gin  Co.  et  al.,  and  our  opinion  in  tliat 
case  in  178  S.  W.  1015,  as  well  as  the  opin- 
ion in  full  in  Houston  Ice  &  Brewing  Co.  r. 
Clint,  supra,  is  here  referred  to  as  a  fuller 
expression  of  our  views  upon  the  issue  in 
this  case. 

[t]  As  stated  In  the  findings  of  fact,  cer- 
tain notes  and  cash  were  deposited  with  the 
Farmer&'  State  Guaranty  Bank  In  trust  to  be 
collected  and  distributed  among  the  cred- 
itors. The  bank  received  some  cash  from  the 
plaintiff,  and  collected  part  on  the  second 
note,  which  was  distributed  in  acccvdanoe 
with  the  agreement,  and  the  appellants  re- 
ceived a  part  of  the  same.  This,  however, 
did  not  affect  their  rights  under  their  mort- 
gages any  more  than  if  such  payment  had 
been  made  by  the  plaintiff  herein,  who'  owed 
the  debt  Appellants  were  notified  of  this 
trust  agreement,  and  made  no  objection  there- 
to, but  In  the  notice  which  they  received,  it 
was  stated  that  this  agreement  would  not  af- 
fect mortgage  liens,  and  It  was  so  provided 
In  the  agreement. 

[3]  A  considerable  portion  of  the  costs  ad- 
judged by  the  court  was  for  taxes  due  on  the 
property,  but  it  appears  that  there  are  more 
than  sufficient  funds  to  pay  such  taxes  after 
satisfying  the  mortgage  Hens.  We  cannot 
see  that  the  case  is  any  different  than  if  the 
pbintiff  had  paid  such  taxes,  in  which  event, 
of  course,  it  would  not  have  affected  appel- 
lants' debts  or  their  mortgage  lien. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed  and  remanded, 
with  Instructions  to  the  court  below  to  as- 
certain the  amount  of  costs  due  by  appel- 
lants in  accordance  with  this  opinion. 

Reversed  and  remanded,  with  instructions. 


CREWS  et  al.  t.  POWERS  et  aL    (No.  891.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  1,  1916.) 

1.  SnPtJTATIONS  «=»18(6)— DoCimENTABT  Ev- 
IDBNCB— AOBEEMKNT  TO   ADUIT. 

A  partv  agreeing  to  admit  a  field  note  book 
would  preclude  him  from  moving  to  strike  it 
from  the  evidence  after  its  recitals  were  found 
to  be  nnfavornble  to  him. 

fEd.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  U  48-eO;  Dec.  Dig.  «=»18(6).] 


2.  Appkal  and   Ebrob  «=»548(4)— Rkvikw— 
Buxs  or  £]xcEPTioN. 

The  action  of  the  court  upon  motion  to 
strike  out  evidence  should  be  presented  by  bills 
of  exception  in  order  to  be  reviewed  by  the 
Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2439;  Dec.  Dig.  «8=»648(4).l 

3.  Trespass    to    Tbt    Titlb    e=>40(6)— Evi- 
DKNCK— Field  Notb  Book. 

In  trespass  to  try  title,  where  the  trial 
court's  findings  showed  that  both  parties  agreed 
that  a  field  note  book-  should  go  into  the  record 
in  so  far  as  it  related  to  certain  surveys  in  a 
certain  block,  the  relevant  entries  contained 
therein  should  have  been  considered  by  the 
court  in  passing  on  the  issues. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try   Title,   Cent   Ddg.   |  60;    Dec.  Dig.    «=» 
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4.  Appeal  and  Ebbob  «=al010(l)— Findinqs 
—Review. 

In  trespass  to  try  title  involving  a  dispute 
as  to  boundaries,  tried  to  the  court  without  a 
jury,  findings  of  fact,  being  peculiarly  within  the 
province  of  the  trial  court,  supported  by  the  ev- 
idence, would  not  be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  pig.  {§  39T9-3981 ;  Dec.  Dig.  «=» 
1010(i).] 

Appeal  from  District  Court,  Childress 
County ;  X  A.  Nabers,  Judge. 

Trespass  to  try  title  by  8.  K.  Powers  and 
others  against  C.  E.  Crews  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    AflSrmed. 

Jos.  H.  Aynesworth  and  W.  6.  Gross,  both 
of  Childress,  for  appellants.  M.  J.  Hatha- 
way and  W.  B.  Howard,  both  of  Childress, 
for  appellees. 

HALLi,  J.  This  is  a  boundary  suit.  The 
allegations  in  the  petition  are  in  the  form 
of  trespass  to  try  title  to  survey  No.  2,  ia 
block  No.  E,  in  Childress  county.  The  land 
is  described  in  the  petition  as  beginning  at 
a  point  In  the  N.  boundary  Une  of  survey 
No.  15,  of  the  F.  P.  Knott  surveys  400  varas 
S.,  80°  30'  east  from  its  N;  W.  comer; 
thence  N.  80°  30'  W.,  400  varas  with  the 
north  boundary  line  of  said  survey  No.  15, 
a  cedar  post  marked  "XI";  thence  N.  76° 
W.,  979  varas,  with  the  N.  boundary  line  of 
survey  No.  16,  P.  P.  Knott  original  survey, 
to  a  iKtint  on  top  of  a  sand  hill,  from  which 
a  china  berry  tree  18  inches  in  diameter 
bears  S.  50°  E.,  6  varas;  thence  S.  76°  30" 
W.,  979  varas,  with  the  N.  B.  line  of  survey 
No.  17,  F.  P.  Knott,  a  pipe  line,  the  N.  E. 
comer  of  survey  No.  18,  F.  P.  Knott ;  thence 

5.  70°  W.,  1.011  varas,  with  the  N.  B.  line  of 
said  survey  No.  18,  to  a  set  stone  in  the  E. 
B.  line  of  survey  No.  19,  F.  P.  Knott  orig- 
inal surveys;  thence  N.  488  varas  with  the 
B.  B.  line  of  said  survey  No.  19,  to  a  pipe 
N.  B.  comer  of  same;  thence  S.  78°  30'  W., 
070  varas,  with  the  N.  B.  line  of  said  survey 
No.  19,  to  a  pipe  set  in  the  S.  bank  of  Red 
river,  the  N.  E.  corner  of  survey  No.  20,  F. 
P.  Knott  original  survey;  thence  N.  59°  52' 
E.,  1,009  varas,  with  the  meanders  of  said 
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river,  a  point;  thence  N.  81*  19*  E.,  961 
varas,  with  the  meanders  oif  said  river,  a 
point;  thence  EL  950  varas  with  the  mean- 
ders of  said  river,  a  point ;  thence  S.  77°  39' 
E.,  972.4  varas,  with  the  meanders  of  said 
river,  a  point;  thence  8.  38°  29'  E.,  637 
varas,  with  the  meanders  of  said  river  to  the 
place  of  beginning,  containing  838.8  acres 
of  land. 

The  land  described  lies  immediately  north 
of  the  F.  P.  Knott  surveys  In  Childress  coun- 
ty, and  Is  bounded  on  the  north  by  Bed  riv- 
er. Appellees  claim  the  land  as  original, 
unappropriated  public  domain,  which  had 
been  surveyed  and  sold  to  them  by  the  state 
as  public  school  land.  Appellants  Insist  that 
the  land  In  controversy  is  a  part  of  the 
various  F.  P.  Knott  surveys  described  in  the 
field  notes;  In  other  words,  that  the  F.  P. 
^nott  surveys,  by  their  original  calls,  ex- 
tended north  to  the  river  bank,  and  that 
no  vacancy  exists  north  of  said  surveys, 
which  the  state  could  sell  to  appellees. 

Defendanls  below  answered  by  general  de- 
nial: That  the  lands  in  controversy  were  in- 
cluded In  the  lands  owned  by  them,  and 
that  the  northern  boundary  of  their  surveys 
was  the  south  bank  of  Bed  river.  They  de- 
ny that  the  cedar  post  alleged  to  be  an  orig- 
inal comer,  as  designated  in  the  second  call 
in  the  petition,  was  an  original  corner;  that 
the  northern  boundary  lines  of  the  several 
Knott  surveys  are  correct  calls  and  that  the 
original  calls,  marking,  and  corners,  were  on 
the  bank  of  the  river;  that  said  land  was 
formerly  public  domain  and  was  sold  by  the 
state  to  F.  P.  Knott,  and  surveyed  in  sec- 
tions of  6J0  acres  each,  as  required  by  law ; 
that  said  surveys  were  made  by  the  proper 
officers  and  field  notes  thereof  duly  returned 
to  the'  land  office  and  patents  issued ;  that,' 
in  the  applications  for  the  purchase  of  said 
land  made  by  the  said  Knott,  each  survey 
was  described  to  follow  the  meanders  of  the 
south  bank  of  Bed  river,  and  the  field  notes 
thereof  show  that  they  were  surveyed  ac- 
cordingly ;  that  the  field  notes  In  the  patents 
call  for  the  south  bank  of  the  river,  and 
It  was  the  Intention  of  the  said  Knott,  in 
making  such  application,  to  bound  the  same 
on  the  north  by  the  south  bank  of  the  river ; 
that  it  was  likewise  the  Intention  of  the  of- 
ficer making  the  survey  to  comply  with  the 
law  and  bound  the  same  on  the  north  by  the 
south  bank  of  the  river;  that  It  was  also 
the  intention  of  the  state  in  approving  the 
field  notes,  and  In  the  Issuance  of  the  pat- 
ents, to  part  with  all  its  right,  title,  and 
Interest  therein,  to  the  south  bank  of  the 
river.  They  claim  through  mesne  convey- 
ances under  the  said  Knott,  alleging  that 
they  acquired  the  lands,  relying  upon  the 
records  of  the  surveyor's  office,  of  field  notes 
returned  to  the  General  Land  Office  and  set 
out  In  the  iiatents,  and  have  been  in  quiet 
and  i>eaceable  possession  thereof  from  the 
date  of  the  original  sale  to  F.  P.  Knott,  up 
to  this  time. 


A  Inry  being  waived,  the  court  tried  the 
cose,  rendering  Judgment  for  the  plaintiffs 
below.  The  substance  of  the  findings  of  facta 
and  conclusions  of  law  we  state  as  follows: 
This  case  Involves  the  title  to  some  338  acres 
of  land  on  the  south  bank  of  Bed  river,  in 
Childress  county,  being,  if  plaintiff's  conten- 
tion is  correct,  state  school  land,  sold  to  plain- 
tiffs; and,  if  defendants'  contention  could 
be  sustained.  It  is  a  part  of  the  north  end 
of  surveys  15,  16,  17,  18,  and  19,  of  the  F. 
P.  Knott  sections,  to  which  defendants  have 
title.  The  field  notes  of  surveys  15  and  16, 
at  their  common  north  comer,  call  for  a 
stake  marked  X  ^tb  a  cottcmwood  and  a 
chlttlm  bearing  tree,  giving  course  to  said 
trees,  but  not  distance.  These  field  notes  are 
of  a  survey  made  by  T.  Windsor  Bobinson, 
In  May,  1882.  At  a  point  In  the  vaUey  at  the 
southeast  comer  of  the  land  In  controversy, 
there  is  now  to  be  found  a  cedar  stake,  mark- 
ed >^,  by  the  side  of  which  there  is  an  iron 
pipe  put  in  by  one  Crews ;  that  Is,  where  Crews 
put  In  the  iron  pipe,  reversing  the  call  for 
course,  and  running  from  a  cottonwood  mark- 
ed^ as  it  now  shows,  would  miss  this  cor- 
ner 38  varas  to  the  east  of  it.  No  chlttlm 
can  be  found,  but  there  Is  a  chlttlm  stump 
which  will  fit  within  a  few  fteet  the  call  for 
course  to  a  chlttlm  running  in  a  westerly  di- 
rection. In  the  course  called  for  In  the  field 
notes  of  survey  16,  from  this  stake,  at  the 
distance  called  for  in  said  field  notes  for  the 
northwest  corner  of  said  survey  16,  there  Is 
found  a  china  tree  which  fits  within  a  few 
varas  the  call  in  the  field  notes  at  this  point 
This  tree  Is  mostly  buried  in  a  sand  hlU,  and 
some  of  the  witnessed  have  dug  down  about 
16  feet  Into  the  sand  and  to  the  roots  of  the 
tree,  in  an  effort  to  find  marks  on  it,  but 
discovered  none  which  could  be  identified  as 
surveyor's  marks.  Continuing  courses  called 
for  for  the  north  line  of  17  and  18,  to  the 
northwest  comer  of  said  survey  18,  and 
thence  north  488  varas  to  the  northeast  cor- 
ner of  19,  and  south  78%'  west  along  the 
north  lines  of  surveys  19,  20,  21,  and  22,  to 
the  northwest  corner  of  23,  would  pass  south 
of  a  salt  spi-lng  and  along  a  rocky  bluff, 
which  is  the  south  bank  of  Bed  river  along 
the  north  lines  of  20  and  21.  Following  the 
river  bank  about  a  mile  and  leaving  it  at 
about  the  northeast  corner  of  23,  the  coarse 
pursued  throwing  the  line  away  from  the 
river,  and  at  the  northwest  corner  of  23  as 
thus  located  is  found  the  original  comer, 
fully  identified  by  bearings  called  for  in  the 
original  field  notes.  The  field  notes  of  sui^ 
veys  16,  17,  18,  and  19  call  for  stakes  on  the 
bank  of  Bed  river,  and  to  meander  said 
river.  But  the  line  above  described  does  not 
meander  said  river,  but  runs  for  the  most 
part  along  the  south  line  of  the  land  in  con- 
troversy, and  nearly  half  a  mile  south  of  the 
river.  I  find,  also,  that  in  1884  there  was 
a  stake,  not  marked,  about  30  yards  north 
and  east  of  the  cedar  post,  and  Iron  stake. 
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flrst  above  described.  It  Is  not  there  at  tbls 
time  and  its  exact  position  Is  not  certain. 
Bjr  running  course  and  distance  nortb  76° 
vest,  961  varas,  as  called  for  In  the  field 
notes  of  the  north  line  of  16,  wlU  reach  a 
bashi  in  the  sand  hills  and  continuing  will, 
on  the  north  side  of  surrey  Na  19,  follow 
a  rocky  bluS  and  pass  over  or  close  to  a 
salt  spring,  passing  into  the  river  for  about 
a  mile  and  a  half,  reaching  the  banli  again 
at  the  northeast  corner  of  23,  or-  north  of 
where  it  is  now  found  and  identified,  about 
3O0  varas,  at  which  point  there  is  some 
timber.  I  also  find  that  it  is  conduslvely 
shown  by  the  eridence  that  Bed  rirer,  along 
the  north  boundary  of  the  land  In  contro- 
versy, has  its  banks  in  substantially  the 
same  place  as  when  the  original  survey  was 
made  in  May,  1882.  I  find  from  this  evi- 
dence that  following  the  footsteps  of  the  orig- 
inal surveyor  would  be  the  lines  first  above 
described ;  that  before  he  reached  the  north- 
east comer  of  16  he  had  left  the  river  bank 
and  cut  across  the  bend  for  some  reason ; 
and  that  he  did  not  thenceforth  meander 
the  river,  nor  was  his  line  a  meander  line, 
until  he  again  reached  the  river  at  a  point 
just  before  reaching  the  northwest  comer  of 
19.  I  also  find  that  this  line  is  shown  to  be 
the  line  actually  run  on  the  ground  by  the 
original  surveyor,  by  all  the  other  evidence 
in  the  case,  Including  the  maps  herein  intro- 
duced, showing  the  position  of  surveys 
throughout  the  block;  that  in  theory  it 
would  locate  these  surveys,  16,  17,  18,  and 
19,  on  the  river  bank,  would  change  the 
south  line  of  said  surveys,  disturbing  and 
pulling  them  apart  from  their  surveys  on  the 
sooth,  or  would  pull  the  whole  block  of  sur- 
veys north  into  Red  river,  and  north  of  the 
original  coraens.  On  the  whole,  I  find  that 
the  line  first  described  herein  is  the  original 
line  run  by  T.  Windsor  Robinson,  the  original 
surveyor. 

The  court  then  applies  the  Bertillon  sys- 
tem, "to  the  face  of  nature  Instead  of  to  the 
face  of  some  human  being,"  and  concludes 
that  any  "one  finding  a  cedar  stake  marked 
^  in  the  neig^boibood  of  where  a  stake  or 
l)06t  marked  /jC  was  called  for  in  the  field 
notes  as  a  comer  might  have  a  suspicion 
that  such  was  the  corner;  should  he  find 
in  the  nelghbortiood  a  cotton  wood  marked 
^and  which  said  mark  might  at  one  time 
liave  t>een  a  part  of  an  X.  and  find  that  the 
same  field  notes  call  for  such  a  cottonwood, 
and  further  find  that  the  course  called  for 
in  the  field  notes  vras  reasonably  close  to 
the  Course  actually  found,  the  suspicion 
would  likely  become  strengthened;  then,  ex- 
andning  the  field  notes,  should  he  find  that 
they  also  call  for  a  chittlm,  a  certain  course 
from  the  said  comer,  he  finds  a  diittim 
stump,  the  suspicion  would  begin  to  ripen 
into  a  belief;  and  then  should  he  run  from 
this  stake  the  course  and  distance  called  for 
in  the  field  notes,  and  there  find  a  china  tree 
teaaonably  oorrespoudlng  to  that  called  for 


in  the  field  notes,  the  belief  would  naturally 
ripen  into  a  conviction ;  thon  continuing 
should  he  afterward,  passing  along  a  rocky 
bluff  on  the  bank  of  a  river,  where  same  is 
called  for  In  the  field  notes,  arrive  at  a 
point  where  there  is  a  corner  so  well  identi- 
fied by  marked  trees  that  it  is  not  question- 
able, then  his  conviction  would  become  a 
certainty."  The  court  concludes  as  a  mat- 
ter of  law  that  when  a  line  can  be  identified 
by  the  footsteps  of  the  original  surveyor  it 
is  the  correct  line  of  the  survey;  that  a 
meander  line  may  be  placed  back  a  reason- 
able distance  from  a  stream  and  nevertheless 
l>e  a  meander  line,  and  Include  in  the  grant 
the  line  to  the  stream,  but  when  it  is  so  far 
back,  for  Instance  nearly  half  a  mile  as  in 
this  case,  as  to  show  it  Is  not  in  fact  a 
meander  line,  but  a  cut-off,  and  the  footsteps 
of  the  surveyor  ate  actually  found  crossing 
the  cut-^fF,  then  it  Is  not  in  fact  a  meander 
line,  and  the  surveyor  is  presumed  to  intend 
to  locate  the  line  where  he  actually  does 
locate  it.  While  the  law  presumes  the  survey- 
or does  his  official  duty,  and  in  making  sur- 
veys all  calls  are  correct,  yet  this  presump- 
tion may  be  overcome  by  proof  positive  to 
the  contrary.  The  fact  that  the  Knott  sur- 
veys are  made  four  times  as  long  as  they  are 
wide  has  probative  value  to  show  that  they 
front  on  a  stream,  and  also  that  the  call  for 
a  stream  shows,  not  conclusively  however, 
that  he  did  go  to  the  stream,  and  that,  if 
in  future  years  the  river  Is  found  further 
away,  it  might  very  well  be  presumed,  and 
should  be,  that  the  river  has  changed  its 
course  so  as  to  harmonize  the  facts  found 
with  the  calls,  rather  than  to  say  they  are 
Incorrect  Yet  notwithstanding  all  these 
presumptions,  When  it  is  shown  to  a  moral 
certainty  that  the  river  has  not  dianged  its 
course,  and  also  to  such  certainty  that  the 
surveyor  did  not  follow  the  meanders  of  the 
stream,  it  is  the  duty  of  the  court  to  follow 
the  certain  footsteps  of  the  surveyor,  and 
there  locate  the  line.  The  evidence  shows 
that  the  defendants  have  their  full  Quota  of 
land,  without  adding  to  It  the  land  sued  for 
herein ;  that  it  is  not  a  state  of  facts  which 
could  possibly  include  any  excess  north  and 
south,  there  being  no  original  comers  on  the 
south  to  hold  an  excess,  so  that  it  is  only  a 
question  of  showing  defendants'  land  north 
of  the  river  and  leaving  that  amount  of 
land  on  the  south  out  of  his  survey,  or  let- 
ting his  survey  remain  where  Robinson  and 
Crews  and  all  other  surveyors  have  hereto- 
fore put  it,  without  disturbing  the  south  line 
in  any  way;  they  still  having  fully  610 
acres. 

[1,2]  The  first  three  assignments  of  error 
insist  that  the  court  erred  in  considering  the 
entries  in  what  is  designated  as  "Little  Book 
M."  This  seems  to  be  the  field  note  book, 
made  by  T.  Windsor  Robinson,  at  the  time 
of  the  original  survey,  and  was  called  for 
by  appellants'  counsel.  It  appears  from  the 
record  that,  after  the  pleadings  had  been 
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read  to  the  court,  one  of  the  attorneys  for 
appellants,  who  bad  requested  the  court  to 
bring  the  note  boofc  to  Childress,  announced 
that  he  was  going  to  Introduce  it  in  evidence. 
He  afterwards  objected  to  the  book,  when 
the  county  surveyor  was  being  interrogated, 
with  reference  to  some  matters  contained  in 
it,  and  withdrew  his  objections  and  agreed 
that  it  might  go  in  as  evidence.  The  trial 
Judge  states  In  Ills  findings  of  fact  that,  be- 
fore adjourning  in  the  evening,  both  parties 
agreed  that  the  book  should  go  into  the  rec- 
ord In  so  far  as  it  related  to  surveys  14  to 
23  of  the  F.  P.  Knott  block.  If  we  could 
properly  consider  the  objection  as  presented 
here,  we  think  lappellants'  agreement  to  ad- 
mltthe  book  would  preclude  them  from  mov- 
ing to  strike  it  from  the  evidence,  after  its 
recitals  were  found  to  be  unfavorable  to 
tbem.  Eempner  v.  Beaumont  Lumber  Co.,  20 
Tex.  Civ.  Ajpp.  307,  49  S.  W.  412.  This  mat- 
ter, however,  is  not  properly  presented.  The 
action  of  the  court  upon  motion  to  strike  out 
evidence  In  order  to  require  review  In  this 
court  should  be  presented  by  bills  of  excep- 
tion, and  no  bill  whatever  is  found  in  the 
record.  Holt  v.  Cave,  38  Tex.  Civ.  App.  62, 
85  S.  W.  300. 

[3]  In  the  present  state  of  the  record,  we 
must  take  the  court's  statement  of  the  facts 
relating  to  the  Introduction  of  "Little  Book 
M"  as  true,  and  conclude  that  the  relevant 
entries  found  la  It  should  have  been  taken 
into  consideration  by  the  court  in  passing 
upon  the  Issues.  In  the  consideration  of  sev- 
eral boundary  suits,  we  have  learned  from 
a  review  of  the  work  of  the  pioneer  sur- 
veyors in  this  part  of  the  state,  done  when 
the  public  domain  was  almost  limitless  and 
lands  were  barely  worth  the  cost  of  survey- 
ing aad  pre-empting  them,  that  lines  were 
not  run  and  corners  and  calls  were  not  fixed 
and  made  with  that  degree  of  care  and  ac- 
curacy which  the  law  required.  Time  and 
the  demand  for  fuel  and  fence  posts  have  In 
most  Instances  caused  the  disappearance  of 
bearing  trees,  and  the  shifting  sand  dunes  of 
the  river  bottoms  and  the  erosion  of  river 
banks  have  frequently  changed  the  face  of 
nature  to  sucb  an  extent  as  to  render  the 
location  of  lines  and  comers  a  matter  of 
much  doubt 

[4]  We  think  the  court's  findings  of  fact 
are  supported  by  sufficient  evidence,  even 
without  taking  Into  consideration  the  facts 
shown  in  "Little  Book  M."  The  "gun  barrel 
corner,"  being  the  northeast  comer  of  section 
41,  is  an  undisputed,  long  and  well  estab- 
lished comer  in  that  neighborhood.  The  be- 
ginning comer  adopted  by  the  court,  and 
concerning  which  the  testimony  Is  sharply 
conflicting,  we  think  is  sufficiently  establish- 
ed by  the  course  and  distance,  reversing  the 
calls  from  the  "g^nn  barrel  comer."  There 
can  be  no  controversy  with  reference  to  the 
rules  of  law  quoted  in  the  briefs  of  parties. 


and  the  whole  question  has  resolved  Itself 
into  one  of  fact.  This  being  peculiarly  with- 
in the  province  of  the  trial  court,  we  do  not 
feel  called  upon  to  disturb  his  findings,  since 
we  think  they  are  supported,  not  only  by 
sufficient  evidence,  but  by  a  preponderance 
thereof.  Under  the  evidence,  as  introduced, 
the  court  could  have  located  the  line  accord- 
ing to  the  contention  of  either  party;  but 
he  has  seen  fit  to  disregard  the  evidence  of 
several  witnesses  which  tend  to  locate  tlie 
line  north  of  where  it  is  fixed  by  his  find- 
ings, and  we  feel  it  our  duty  to  adopt  Ills 
conclusion  as  our  own. 
The  Judgment  is  therefore  affirmed. 


SNAMAN  V.  LANE.    (No.  6581.)* 

(Court  of  Civil  Appeals  of  Texas.    Aostiii. 
Feb.  0,  1916.    On  Motion  for  Rehear- 
ing, March  29,  1916.) 

1.  Tbial    «=>191(1)— Instbuction  —  Assump- 
tion OF  Facts. 

The  court  should  not  assume  in  its  charge 
the  existence  of  material  facts  controverted  bjr 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  H  420,  421,  435 ;   Dec.  Dig.  «=.191(1).] 

2.  Pabtnersuip  4=s>247— Liabiutt  or  Sub- 
VIVINO  Pabtnbb. 

Where  brothers  for  a  number  of  years  con- 
ducted a  partnership  business  and  bought  a  hotel 
with  partnership  funds,  collecting  and  disbursing 
the  rents  tiierefrom  in  the  name  of  the  partner- 
ship, and  one  of  such  brothers  employed  an 
architect  to  prepare  plans  for  an  addition  to 
such  hotel,  sucb  brother  being  in  cliarge  of  tlie 
business  when  the  other  was  absent,  and  such 
other  knowing  that  the  plans  had  been  prepared 
and  made,  making  no  objection,  such  other 
brother  was  hable  for  the  charge  of  preparing 
the  plans  upon  the  death  of  the  brother  who 
ordered  them. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  624-528;    Dec.  Dig.  «=»24T.] 

3.  Pabtnership  «=>247— Pebsonal  Liabiuit 
FOB  Debt  of  Decedent. 

Where  two  brothers  owned  a  hotel,  and 
one  died,  the  survivor  being  made  independent 
executor  and  sole  legatee  and  probating  tlie 
will,  having  charge  and  control  of  the  entire  es- 
tate and  paying  the  debts,  disposing  of  the  hotel, 
and  converting  the  greater  portion  of  the  estate 
to  his  own  use  and  benefit,  receiving  assets 
greatiy  in  excess  of  an  amount  which  his  de- 
ceased brother  owed  an  architect  for  preparing 
plans  for  an  addition  to  the  hotel,  such  surviv- 
ing brother  was  personally  liable  for  the  debt 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  524-628;  Dec.  Dig.  ®=j247.] 

On  Motion  tor  Behearing. 

4.  Pabtnebship    «sa258(8)  —  Contract    bt 
Pabtneb— SurnoiXNCT  of  Evidbncb. 

In  an  action  against  a  surviving  partner 
for  services  as  an  architect  in  drawing  plaos  for 
an  addition  to  the  firm's  hotel,  evidence  held  suf- 
ficient to  show  that  the  deceased  partner  em- 
ployed plaintiff  to  draw  the  plans. 

[Ed.  Note. — For  other  cases,  see  Partnei^ip 
Cent  Dig.  f§  580-582,  596;  Dec.  Dig.  «=> 
258(8).] 

Appeal  from  District  Court,  McLennan 
County ;  Edwin  J.  Clark,  Special  Judge 
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Snlt  by  Roy  E.  Lene  against  Joe  Snaman. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  R.  Webb  and  Marshall  Burratt,  both  of 
Waoo.  for  appellant  Sleeper,  Boynton  & 
Kendall,  of  Waoo,  for  appellee. 

RICE,  J,  This  suit  was  brought  by  Roy 
E.  Lane  against  Joe  Snaman  to  recover  on  a 
quantum  meruit  for  services  performed  as 
architect  in  making  cost  estimates,  drawing 
plans,  and  performing  work  incident  thereto 
for  the  erection  of  an  addition  to  the  St 
Charles  Hotel  In  Waco,  payment  for  which 
had  been  refused  by  appellant,  aUeglng  that 
Joe  Snaman  and  his  brother  Harry,  now  de- 
ceased, were  partners  doing  business  under  the 
partnership  name  of  H.  &  J.  Snaman,  and  as 
such  owned  and  operated  the  St  Charles  Hotel 
in  said  city.  The  right  to  recover  against  Joe 
Snaman  is  based  on  the  theory,  first,  that  he 
was  liable  as  surviving  partner,  the  work 
having  been  performed  at  the  instance  and 
request  of  bis  brother  Harry;  and,  second, 
against  him  in  his  individual  capacity  on  the 
ground  of  acquiescence  and  ratification  of 
such  employment;  and,  third,  that  he  was 
the  Independent  executor  and  sole  legatee 
under  the  will  of  his  brother,  which  had  been 
probated  and  administration  thereon  dosed, 
and  from  whose  estate  he  bad  received  more 
than  sufficient  assets  to  pay  said  claim.    * 

Appelant,  answering,  admitted  the  partner- 
ship, but  alleged  that  the  same  was  a  com- 
merdal  partnership,  and  denied  that  be  and 
his  brother  OAvned  the  betel  as  partners,  but 
asserted  that  they  were  joint  owners  and 
tenants  In  oiMumon  thereof,  and  that  such 
partnership  was  separate  and  distinct  from 
their  commercial  partnership  and  denied  that 
be  or  his  brother  had  ever  employed  appellee 
to  perform  such  services. 

A  jury  trial  resulted  In  a  verdict  and 
Judgment  in  behalf  of  appellee  for  the  sum  of 
$1,660,  from  which  this  appeal  Is  prosecuted. 
Tlie  first  assignment  urges  that  the  oourt 
erred  In  diarglng  the  jury,  in  etFect,  that  If 
they  believed  from  a  preponderance  of  the 
evidence  that  appellee,  in  compliance  with 
the  request  of  Harry  Snaman,  deceased,  per- 
formed the  services  as  architect  as  .claimed, 
in  preparing  certain  sketches,  cost  estimates, 
and  plans,  and  that  the  same  were  placed  at 
the  disposal  of  the  said  Harry  Snaman,  de- 
ceased, or  the  defendant,  Joe  Snaman,  or  ei- 
ther or  both,  then  and  in  that  event  they 
would  find  for  appellee  as  against  appellant 
the  reasonable  value  of  such  services,  if  any, 
not  to  exceed  the  amount  claimed,  with  inter- 
est It  is  asserted  on  the  part  of  appellant 
that  this  chaise  assumed  the  existence  of  a 
.partnership  in  the  ownership  and  operation 
of  said  hotel  on  the  port  of  Harry  and  Joe 
Snaman,  or  that  they  held  themselves  out  as 
Rodi,  or  that  Ihe  alleged  employment  of  ap- 
pellee by  Harry  Snaman  was  with  the  consent 
flC  appelant,  or  that  the  administration  of 


the  estate  of  Harry  Snaman,  deceased,  by 
appellant  as  independent  executor  had  ceased 
and  the  estate  closed,  and  that  as  neither 
of  such  facts  was  established  by  the  uucon- 
troverted  evidence,  to  so  charge  was  error. 

[1]  It  Is  unquestionably  true,  as  asserted 
by  appellant  that  the  court  should  not  as- 
sume in  its  charge  the  existence  of  material 
facts  controverted  by  the  evidence;  but  In 
reply  thereto  appellee  insists  that  this  charge 
is  not  erroneous  in  this  respect  because  the 
uncontradicted  evidence  showed  that  appel- 
lee, in  compliance  with  the  request  of  Harry 
Snaman,  deceased,  performed  the  services  al- 
leged, and  that  the  defendant  Joe  Snaman, 
was  liable  therefor,  because  from  the  un- 
disputed evidence  it  appeared  that  Harry  and 
Joe  Snaman  were  partners,  and  that  as  such 
they  owned  the  St  Charles  Hotel  property, 
or,  at  least  that  they  held  themselves  out 
as  such,  and  that  the  indebtedness  sued  upon 
was  a  partnership  debt,  for  which  appellant 
is  liable  as  surviving  partner. 

[2]  We  agree  with  appellee  in  this  conten- 
tion. Appellant  admits  that  he  and  his  broth- 
er Harry  had  for  a  number  of  years  con- 
ducted a  partnership  business  under  the  firm 
name  of  H.  &  J.  Snaman ;  that  the  hotel  lu 
question  was  bought  with  partnership  funds, 
and  the  rents  therefrom  collected  and  dis- 
bursed in  the  name  of  the  partnership.  The 
uncontradicted  evidence  alao  shows  that  H. 
Snaman  employed  appellee  to  prepare  the 
plans  In  question ;  that  he  was  in  charge  of 
the  business  when  appellant  was  absent ;  and 
that  appellant  knew  that  the  plans  had  been 
pr^Mred  and  made  no  objection  thereto,  be- 
cause it  is  Shown  that  be  saw  a  picture  of  the 
proposed  structure,  drawn  by  appellee,  which 
hung  for  a  considerable  time  lu  the  hotel 
building,  and  under  which  waa  written:  "St 
Charles  Hotel,  H.  &  J.  Snaman."  It  was 
shown  that  both  appellant  and  his  brother 
were  frequently  in  appellee's  office,  looking 
over  the  plans  and  making  suggestions  as  to 
changes  therein  during  the  progrress  of  the 
work;  and  the  uncontroverted  evidence  fur- 
ther shows  that  appellant  admitted,  after  the 
death  of  his  brother,  that  appellee  had  been 
employed  by  them  to  prepare  the  plans. 

We  believe,  therefore,  from  the  unctmtra- 
dicted  evidence  that  this  hotel  was  the  prop- 
erty of  said  partnership,  and  that  Harry 
Snaman  employed  appellee  to  perform  the 
services  upon  which  this  suit  is  predicated; 
for  which  reason  we  think  appellant  was 
liable  to  ai^ellee  as  surviving  partner,  and 
hence  hold  that  the  court  did  not  err  in  giv- 
ing the  charge  complained  of. 

[3]  Besides  this,  we  think  the  judgment 
should  be  affirmed  on  the  ground  that  the 
uncontradicted  evidence  showed  that  Harry 
Snaman  employed  appellee  to  prepare  said 
plans ;  that  upon  his  death  appellant,  under 
his  will,  was  made  Independent  executor  and 
sole  legatee ;  that  he  probated  the  will,  took 
charge  and  control  of  the  entire  estate,  paid 
all  the  debts  thereof,  disposed  of  the  hotel. 
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and  converted  the  major  portion  of  the  proiv 
erty  of  the  estate  to  his  own  use  and  benefit, 
receiving  therefrom  assets  largely  In  excess 
of  the  debt  sued  upon,  from  which  circum- 
stances the  administration  thereon  may  be 
regarded  as  closed  and  the  appellant  thereby 
became  personally  liable  for  the  debts  there- 
of. Hence  the  court  did  not  err,  as  urged  by 
appellant  In  his  second  assignment,  in  telling 
the  jury  that  if  the  alleged  services  were 
performed  by  appellee  at  the  request  of 
Harry  Snaman,  the  deceased,  the  appellant 
would  be  liable  therefor.  See  Runnels  v. 
Knownslar,  27  Tex.  532 ;  Houston  v.  Mayes, 
66  Tex.  299, 17  S.  W.  729 ;  Patterson  v.  Allen, 
BO  Tex.  25 ;  Solomon  v.  Skinner,  82  Tex.  345, 
18  S.  W.  698 ;  McClelland  v.  McClelland,  46 
Tex.  Civ.  App.  26,  101  S.  W.  1171 ;  Mayes  v. 
Jones,  62  Tex.  365 ;  Kaufbnan  v.  Wooter.s,  79 
Tex.  205,  13  S.  W.  549:  Webster  v.  Willis, 
56  Tex.  468;  McCampbell  v.  Henderson,  50 
Tex.  601;  Bllnn  v.  McDonald,  02  Tex.  604, 
46  S.  W.  787,  48  S.  W.  571,  50  S.  W.  931; 
Mlddleton  v.  Pipkin,  56  S.  W.  242. 

No  reversible  error  being  shown,  the  Judg- 
ment of  the  court  below  is  in  all  things  af- 
firmed. 

Affirmed. 

On  Motion  for  Rehearing. 

[(]  Appellant  assails  our  holding  to  the  ^• 
foct  that  the  uncontradicted  evidence  shows 
that  H.  Snaman  employed  appellee  to  draw 
the  plans'for  the  hotel,  citing  the  evidence  of 
Joe  Snaman,  wherein  be  states,  in  eftect,  that 
appellee  would  draw  the  plans  and  specifi- 
cations, and  It  the  matter  did  not  go  through 
he  would  not  charge  anything  tor  same.  Not- 
withstanding this,  however,  the  uncontradict- 
ed evidence  shows  that  appellant  admitted 
that  his  brother  Harry  bad  a  half  Interest  In 
the  building,  and  that  Harry  ran  the  business 
when  appellant  was  away,  and  that  appellant 
ran  it  when  bia  brother  was  away ;  and  ap- 
pellee testified,  without  contradiction  In  this 
connection,  that  be  had  a  conversation  with 
Harry  Snaman  relative  to  the  cost  of  the 


plans,  and  Informed  him  that  the  regular  fee 
therefor  would  be  6  per  cent  of  the  amount  ot 
the  cost  of  the  improvements,  "which  I  then 
told  him  would  probably  be  from  $25,000  to 
130,000,  upon  whkdi  he  replied  to  go  ahead 
and  prepare  the  plans;  that  after  this 
Harry  was  frequently  at  the  office  to  see 
about  it  and  how  the  plaiLB  were  getting 
along,  giving  instructions  and  directions  and 
suggesting  changes  therein." 

EJven  If  we  were  to  concede,  however,  that 
appellant's  contention  in  this  respect  Is  cor- 
rect, there  Is  ample  evidence  under  other 
phases  of  the  case  to  Justify  the  affirmance 
of  the  Judgment.  After  a  full  and  thorough 
investigation  of  the  record,  In  the  light  of 
appellant's  motion  for  a  rehearing,  we  have 
concluded  that  there  is  no  merit  in  same, 
and  that  It  should  be  overruled;  and  it  is 
so  ordered. 

Motion  overruled. 


WATKINS  ▼.  MINTEB  et  al.     (No.  968.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  3,  1016.     Rehearing  Denied 

Feb.  16,  1916.) 

Appeal  from  District  C!ourt,  Hopkins  County ; 
B.  L.  Porter,  Judge. 

Action  by  J.  C.  Watkins  against  L.  B.  Mio- 
ter  and  otbera.  From  a  Judgment  for  defendants 
sustainlDg  general  demurrer  to  petition  and  dis- 
missiug  the  case,  plaintiff  appealed,  and  ques- 
tions presented  were  certified  to  the  Supreme 
Court.  QueBtions  answered  (180  S,  W.  227). 
Reversed  and  remanded. 

J.  H.  Beavers  and  Harris,  Suiter  ft  Britton, 
all  of  Winnsboro,  for  appellant.  D.  Thornton, 
of  Sulphur  Springs,  for  appellees. 

HODCBS,  J.  TbiB  appeal  la  from  a  Judgment 
sustaining  a  goieral  demurrer  to  the  appellant's 
amended  original  petition  and  dismissing  the 
case.  The  questions  presented  on  appeal  were 
certified  to  the  Supreme  Court  in  April,  1912. 
They  have  recently  been  answered  in  an  opinion 
which  will  be  found  in  Watkins  v.  Minter,  180 
S.  W.  227.  The  answer  returned  necessitates  a 
reversal  of  the  judgment  and  a  remand  of  the 
cause,  and  it  will  be,  accordingly,  so  ordered. 
It  is  unnecessary  for  us  to  add  anything  to  what 
is  said  in  the  opinion  of  the  Supreme  Court. 
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CONSOI^IDATrON  OOAL  OO.  y.  PRATT. 
(Court  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  £viDK»CE   «=7l3  —  Judicial   Noiiob  — 
KiCKINQ  Pbopensiiy  ot  thk  Mule. 

The  kicking  propenrity  of  the  mule  is  a 
matter  of  common  knowledge. 
[Ed.   Note.— For  other   cases,   see   EJvidence, 
Cent.  Die.  5  18;   Dec.  Dig.  cgssis.] 

2.  Masteb  and  Sebtant  ^=9288(6)— Pebson- 

AL  IlfJOBIZS— OONTBIBUTOBT  NxOLIOENCB. 

It  is  contributory  negligence  on  the  part  of 
en  employ^  to  stoop  down  near  a  mule  a  hind 
feet  and  at  the  same  time  strike  the  mule. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,Cent.Dig.  f  748;  Dec.  Dig.  «!s>23S(6).] 

Ai^>eal  from  Circuit  Court,  Letcher  Coun- 
ty. 

Action  by  John  M.  Pratt  against  the  Con- 
solidation Coal  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

A  W.  Young  and  Wm.  O.  Dearlug,  both  of 
Wbitesburg,  and  O'Rear  &  Williams,  of 
fmnkfort,  for  appelant  Ira  Fields,  Feltz 
G.  Fields,  and  Fields  &  Newman,  all  of 
Wbitesburg,  for  appellee. 

CLAT,  C.  This  is  a  personal  injury  action 
in  which  plaintiff,  John  II.  Pratt,  recovered 
ot  the  defendant,  the  Consolidation  Coal  Com- 
pany, a  verdict  and  Judgment  for  |500.  The 
company  appeals. 

Plaintiff,  while  in  the  employ  of  defendant, 
was  kicked  by  a  mule.  He  predicates  his 
case  on  the  fact  that  the  mule  was  dangerous, 
vicious,  and  unsafe,  and,  upon  being  whipped, 
4eaten,  or  annoyed  would  kick  at  persona, 
and  thereby  endanger  their  lives  and  safety ; 
that  these  facts  were  linown  to  defendant, 
or  could  have  been  known  to  it  by  the  exer- 
cise of  ordinary  care,  and  were  not  Imown  to 
plaintiff  and  could  not  have  been  known  to 
him  by  the  exercise  of  ordinary  care.  In  ad- 
dition to  the  foregoing  facts,  Ids  petition 
alleges  in  substance  that,  because  of  the  dif- 
ficulty in  inducing  the  mule  to  enter  the 
mine,  plaintiff  was  ordered  by  the  superin- 
tendent to  whip  the  mule,  and  that  the  su- 
perintendent assured  plaintiff  that  the  mule 
was  gentle  and  safe  and  would  not  kick; 
that  on  the  occasion  of  the  accident  he,  In 
obedience  to  the  direction  of  defendant's  su- 
perintendent, whipped  the  mule  for  the  pur- 
pose of  forcing  It  to  enter  the  mine,  and 
while  so  doing,  and  as  a  result  of  said  whip- 
ping, the  mule  kl(A:ed  and  Injured  plaintiff. 

In  support  of  the  allegations  contained  in 
his  petition,  plaintiff  testified  in  substance 
as  follows:  He  had  been  doing  grade  work 
for  the  company  for  four  or  five  months.  The 
superintendent  then  directed  him  to  drive  in 
the  mines.  He  worked  the  mule  that  kicked 
him  for  two  days.  The  superintendent  said 
that  "the  mule  was  good  conditioned,  but 
would  not  stop,"  and  told  plaintiff  to  be  care- 
ful and  not  let  the  car  run  on  him  when  It 


started,  bat  did  not  say  anything  about  ita 
kicking.  The  superintendent  also  told  him 
to  whip  the  mule  and  make  it  go  into  the 
mine.  While  driving  the  mule  on  the  third 
day,  he  lilt  the  mnle  and  it  kicked  him.  Be- 
fore that  he  had  trouble  with  the  mnle  every 
time  he  started  into  the  mouth  of  the  mine. 
At  the  time  of  the  accident,  another  employ^ 
was  pulling  on  the  male  with  a  bridle  or 
halter.  Plaintiff  was  stooping  down  trying 
to  get  hold  of  the  tail-chain.  A  |>art  of  the 
work  that  plaintiff  was  to  do  was  to  hook 
and  unhook  the  dialn.  On  cros»examinatl<»i 
plaintiff  stated  that  he  bad  worked  on  a 
farm  practically  all  of  his  life.  During  that 
time  he  bad  hoed  com,  grubbed,  and  done 
similar  kinds  of  work.  While  he  had  plowed 
some,  he  had  never  driven  any  teams  except 
oxen.  He  was  assigned  to  the  duty  of  driving 
the  mule  because  he  had  an?lled  to  the  su- 
perintendent for  a  Job  with  more  money. 
When  he  went  to  work  he  knew  that  the 
mnle  would  not  stand,  but  that  was  all.  The 
chain  was  near  the  mule's  feet.  He  stooped 
down  to  get  the  chain  and  at  the  same  time 
hit  the  mule.  He  struck  him  with  a  limb  or 
little  whip.  When  he  first  went  to  work  the 
superintendent  helped  him  to  whip  the  mule. 
Plaintiff  further  eays  that  he  did  not  know 
that  the  mule  would  kick.  He  had  never  seen 
It  make  any  demonstrations  of  that  kind. 

H,  2]  While  plaintiff  bases  his  right  of  ac- 
tion on  the  fact  that  the  mule  was  dangerous 
and  vicious,  and  this  fact  was  known  to  the 
master,  or  could  have  been  known  to  him  by 
the  exercise  of  ordinary  care,  he  falls  to 
show  that  the  mule  ever  kicked  or  showed 
any  vicious  tendencies  on  any  previous  ocr 
caslon.  On  the  contrary,  he  shows  that  he 
had  driven  the  mule  into  the  mine  a  number 
of  times  and  had  repeatedly  whipped  him,  and 
that  the  mule  bore  his  punislmieut  with  re- 
maricable  complacency  and  never  attempted 
to  injure  plaintiff  in  any  way.  It  was  only 
wh^i  plaintiff  took  a  position  near  the  mule's 
hind  feet  and  reached  down  to  pick  up  the 
tail-chain,  and  at  the  same  time  struck  the 
mule  with  a  whip,  that  the  mule  gave  way  to 
his  natural  propensity  and  kicked  plaintiff. 
The  kicking  propensity  of  the  mule  is  a 
matter  of  ccwunon  knowledge  and  has  been 
the  subject  of  comment  from  the  earliest 
time.  It  is  almost  as  universally  recognized 
as  the  fact  that  a  duck  will  swim  or  a  cat 
will  scratch.  However,  a  duck  cannot  in- 
dulge his  propensity  without  water  and,  or 
dinarlly,  a  cat  will  not  scratch  unless  ir- 
ritated or  attacked.  But  the  mule  requires 
no  particular  setting  for  the  exercise  of  his 
high  prerogative.  He  is  liable  to  kick  at  any 
time,  and  no  one  can  plead  Ignorance  of  this 
tendency.  This  is  not  a  case  where  the  mule 
was  shown  to  be  more  than  ordinarily  dan- 
gerous or  vicious.  It  is  not  a  caae  where  the 
unexpected  hapi)ened.  It  is  a  case  where 
plaintiff  not  only  invited  disaster,  hot  actoal- 
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ly  in«Toked  It  He  made  himself  a  con- 
venient target  by  ecooplng  down  and  placing 
hlmsielf  near  the  mule'a  heels.  Not  being 
satisfied  with  this  invitation,  be  actually  ap- 
plied the  lash.  Of  course,  there  may  be  in- 
stances where  a  mule  will  sometimes  surprlae 
you  and  refuse  to  kick,  even  though  the 
circumstances  be  unusually  propitious.  But 
this  Is  not  such  a  case.  Here  the  mule  would 
have  been  antrue  to  himself  and  false  to 
every  tradition  of  his  breed  if  he  tiad  pas- 
sively acquiesced  In  such  treatment  and  kept 
his  heels  on  the  ground.  The  (luality  of 
plaintUt's  act  cannot  be  the  subject  of  dis- 
pute. All  reasonable  men  will  agree  that  he 
showed  an  utter  disregard  of  his  own  safety. 
An  employ^  cannot  court  danger  by  Inyiting 
and  provoking  a  mule  to  kldc  him,  and  then 
recover  of  the  master  for  a  consequent  injury, 
on  the  ground  that  he  is  a  bona  fide  cripple 
without  notice.  Tolin  v.  Terrell,  133  Ky. 
214.  117  S.  W.  290.  It  foUows  that  the  trial 
court  should  have  directed  a  verdict  in  favor 
of  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


BaJBTON  V.  BOOTH. 
(Court  of  Appeals  of  Kentucky,    April  12, 1916.) 

Bills   and   Notes  «s»527(1)  —  Pathbmt  — 

Wbiqht  of  Kvidence. 

In  an  action  on  a  $500  note  executed  by  de- 
fendant to  plaintiff's  assignor,  subject  to  two 
credits  of  $00  each,  in  which  defendant  pleaded 
two  additional  payments  of  $120  each,  verdict 
for  plaintiff  held  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1847, 1850-1856;  Dec.  Dig. 
i®=»527(l).] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  T.  A.  Booth  gainst  C.  H.  Keeton. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions  to  grant 
defendant  a  new  trial. 

H.  C.  Glllls,  of  Williamsburg,  for  appel- 
lant C.  N.  Smith,  of  Williamsburg,  for  ap- 
pellee. 

TUBNER,  J.  mils  Is  an  action  on  a  $600 
note  executed  by  appellant  Keeton  and  his 
sureUes  to  Elijah  Smith,  dated  the  27tb  of 
February,  1908,  and  bearing  Interest  from 
date,  subject  to  two  credits  of  $60  each,  paid 
respectively  In  1911  and  1912.  In  1914,  Smith 
assigned  the  note  to  the  appellee  Booth,  who 
was  the  plaintiff  briow.  The  principal  and 
the  sureties  filed  an  answer  pleading  two  pay- 
ments in  addition  to  the  ones  admitted  in  the 
petition,  to  wit:  I^ebruary  14,  1912,  $120; 
and  January,  29,  1914,  $120— each  of  which 
pfiymcnts  are  alleged  to  have  been  made  be- 
fore the  assignment  of  the  note  by  Smith  to 
Booth.  The  reply  denied  that  either  of  these 
payments   had   be&i   made,    and  that    was 


the  only  issue.  The  defendant  Keeton  tea- 
tifled  that  during  the  period  covered  by  these 
two  disputed  payments  he  was  the  assistant 
cashier  of  the  First  National  Bank  of  WU- 
liamsburg,  and  that  for  more  than  20  years 
prior  to  1909  he  had  been  assistant  cashl^ 
of  the  Bank  of  Williamsburg,  another  bank- 
ing institution  in  that  place.  He  produced 
the  books  of  the  First  National  Bank,  whldi 
showed  that  on  February  14,  1912,  there  had 
l)een  transferred  from  his  (Keeton's)  account 
in  that  bank  to  the  account  of  Smith,  the  then 
owner  of  the  note,  the  sum  of  $120 ;  that  he 
notified  Smith  of  this  fact  The  books  of  the 
bank  further  showed  that  on  January  28, 
1914,  there  was  transferred  from  the  account 
of  Keeton's  wife  to  the  account  of  Smith  the 
sum  of  $120,  and  the  check  for  that  amount 
bearing  Mrs.  Keeton's  signature  was  pro- 
dubed  in  evidence  and  shows  on  its  face  that 
It  was  for  a  credit  on  the  note.  The  check 
for  the  payment  of  $120  on  February  14, 
1912,  is  shown  to  have  been  destroyed  In  a 
fire  in  1914.  Keeton's  evidence  further  shows 
that  the  entries  in  the  bank  book  were  true 
and  correct  and  that  the  money  represent- 
ed by  those  entries  was  deducted  from  tbe 
accounts  of  himself  and  wife  and  added  to 
the  account  of  Smith,  and  that  thereafter 
Smith  had  drawn  the  money  out  of  the  bank. 
It  was  agreed  on  tbe  trial  that  the  cashier 
of  the  bank  would  testify  that  the  bank  hooks 
produced  by  Keeton  were  the  books  of  the 
bank,  and  that  the  entries  therein  were  treat- 
ed by  the  bank  and  its  officers  as  correct  and 
true,  and  that  the  money  was  paid  out  by 
the  bank  according  to  the  said  entries. 

The  only  evidence  introduced  by  tbe  plain- 
tiff bearing  on  these  two  payments  was  that 
of  Smith,  who  testified  that  the  only  pay- 
ments made  to  him  on  the  said  note  were  the 
two  $60  payments  credited  there<m :  that  he 
never  received  any  notice  from  the  bank  or 
Keeton  that  any  deposits  had  been  made  to 
his  account  by  Keeton  or  any  one  else ;  that 
when  be  finally  closed  his  accoimt  at  the 
bank,  he  had  about  the  amount  therein  which 
he  thought  he  ought  to  have;  that  he  held 
two  notes  against  one  A,  B«  Humble  for  $1,- 
000  each,  dated  September  22,  1909,  one  of 
them  due  in  six  months  and  the  other  In  nine 
months ;  that  on  February  11,  1912,  Humble 
paid  him  $120  which  is  a  credit  on  one  of  the 
said  $1,000  notes ;  and  that  he  within  a  few 
days  thereafter  deposited  the  same  in  bank, 
but  did  not  remember  in  which  bank  he  made 
the  deposit  as  he  had  an  account  in  each 
bank. 

It  will  be  observed  that  the  $120  payment 
on  the  Humble  note  was  made  three  days 
before  the  deposit  of  $120  by  Keeton  to  the 
credit  of  Smith  on  February  14,  1912,  and 
from  this  it  la  argued  that  the  deposit  was 
the  payment  by  Humble,  and  not  the  Keeton 
payment;  but  this  argument  loses  sight  en- 
tirely of  the  fact  that  the  bank's  books  show 
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that  ootbe  14tta  of  Febmary,  1012,  $120  was 
not  only  credited  to  the  account  of  Sniitb, 
but  was  cliarged  against  the  account  of  Kee- 
ton.  Aa  to  the  other  credit  of  $120,  dated 
Jannaiy  29, 1914,  charged  against  the  account 
f)t  Mrs.  Keeton  and  credited  to  the  account 
of  Smith  and  represented  by  the  check  pro- 
dnced,  there  can  te  no  question,  for  there  Is 
no  payment  shown  to  have  been  made  to 
Smith  on  the  Bumble  notes,  or  otherwise,  of 
tliat  amount,  or  any  other  amount  within  sev- 
eral months  of  that  time.  The  records  of  the 
tank  are  most  cmvlnclng,  if  not  conclnsire, 
that  these  two  payments  of  $120  each  were 
diarged  to  the  acconnts  of  Mr.  and  Mrs.  Kee- 
ton and  received  by  and  drawn  out  by  Smith 
while  be  was  the  owner  of  the  note ;  and  par- 
tienlarly  Is  this  true  of  the  last  payment. 

Several  witnesses  were  introduced  to  im- 
peach the  reputation  for  truth  and  veracity 
of  the  defendant  Keeton,  most  of  whom  ad- 
mitted personal  aggrievances  against  him; 
but  this  evidence  seems  to  be  sufficiently  re- 
fated  by  the  admitted  fact  that  for  a  quarter 
of  a  century  he  has  occupied  positions  of 
trust  and  confidence  in  the  community.  How- 
ever that  may  be,  while  the  Jury  under  the 
evidence  might  have  been  Justified  In  disre- 
garding the  statements  of  Keeton,  they  were 
not  authorized  to  return  a  verdict  directly 
contrary  to  the  record  evidence  introduced. 
The  verdict  is  flagrantly  against  the  evidence 
on  this  Issue,  and  the  lower  court  should 
liave  granted  the  appellant  a  new  trial. 

The  appeal  is  granted,  and  the  judgment  Is 
rerersed,  with  directions  to  grant  appellant 
a  new  trial  and  for  further  proceedings  con- 
sistent  herewith. 


WXnSVTLLB  &  N.   B.   OO.  t.  TAyiX)B'S 
ADM'R. 


(Court  of  Appeals  of  Kentucky. 
1816.) 


April  12. 


RAnjtoADs  <6=>.%1(9)  —  Injust  on  Tback— 

CO'VTBIBITTORT  NkOLIOENCE. 

PlaintiGTs  intestate,  an  elderly  man  whose 
eyeaight  was  not  shown  to  be  bad,  and  whose 
hearing  did  not  appear  to  be  more  defective  than 
moal  vdth  men  of  his  age,  wlio,  while  iu  a  safe 
place  between  two  of  deieodant's  tracks  on  a 
bright,  clear  day,  attempted  to  cross  the  track  in 
(mnt  of  a  fast  passenger  train,  and  was  struck 
and  killed,  was  guilty  of  contributory  neglig«ice 
defeating  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1293;  Dee.  Dig.  <3=»381(9).] 

At^al  from  Circuit  Court,  Gallatin 
County. 

Action  by  John  C.  Taylor's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  direction 
to  grant  defendant  a  new  trial. 

Bobt  B.  Brown,  of  Warsaw,  and  Benjamin 
I>.  Warlleld,  of  Louisville,  for  appellant. 
Botts  k  Perry,  of  Owenton,  for  appellee. 


TURNER,  J.  On  May  17,  1913,  appellee'* 
Intestate,  John  C.  Taylor,  a  man  68  years  of 
age,  was  struck  at  or  near  Sparta,  In  Gal- 
latin county,  by  me  of  appellant's  fast  north- 
bound passenger  trains  and  killed.  In  thi» 
action  by  his  administrator  for  damages  be- 
cause of  the  alleged  negligence  of  appellant 
which  caused  his  death  -  a  verdict  for  the 
plalntifl  for  $2,000  was  returned,  upon  which 
Judgment  was  entered,  and  the  omnpany  has 
appealed.  As  we  have  orauAnded  that  the 
directed  verdict  asked  for  by  appellant  should 
have  been  given  on  the  trial  below,  it  is 
unnecessary  to  consider  any  other  question. 

At  the  point  of  collision  there  were  two 
railroad  tracks  running  parallel  with  each 
other,  the  main  track  upon  which  the  north- 
bound train  was  running  and  a  switch  trade 
At  that  place  the  center  of  the  snvltch  track 
was  13  feet  from  the  center  of  the  main 
track,  which  left  a  space  of  something  over 
7  feet  between  the  east  rail  of  the  main  track 
and  the  west  rail  of  the  switch  track.  Just 
before  the  accident  the  decedent  was  walking 
south  between  the  two  tracks,  and  nearer 
to  the  switch  track,  and  the  train  was  com- 
ing north,  so  that  he  was  facing  it.  There 
was  a  curve  south  of  the  point  of  collision 
around  which  the  north-bound  train  came, 
and  from  the  place  where  decedent  was 
struck  a  train  could  be  seen  for  a  distance  of 
594  feet  as  it  came  around  that  curve.  The 
decedent  at  the  time  was  staying  at  the 
house  of  his  son-in-law,  which  was  only  a 
short  distance  west  of  the  main  track,  and 
there  was  a  pathway  leading  off  from  the 
main  trtnA  to  this  house.  As  he  walked 
south  In  between  the  two  tracks  the  main 
track  was  between  him  and  the  houise  of  his 
son-in-law,  to  which  place  he  was  evidently 
bound. 

The  plaintiff  on  the  trial  did  not  introduce 
any  witness  who  saw  the  train  strike  the  der 
cedent,  but  did  Introduce  one  witness  who 
saw  the  decedent  Just  before  the  accident 
walking  south  between  the  two  tracks,  and 
whose  evidence  is  entirely  in  harmony  with 
the  evidence  of  the  only  eyewitness  to  the 
collision  subsequfflitly  introduced  by  the  de- 
fendant 

The  engineer,  who  occupied  a  pocdtlon  ia 
his  cab  on  the  outside  of  the  curve,  did  not 
see  the  decedent  at  all,  but  the  fireman,  who 
was  maintaining  a  lookout  from  his  side  on 
the  inside  of  the  curve,  being  the  only  eye- 
witness to  the  collision,  testified  that  after 
they  came  around  the  curve  he  saw  the  de- 
cedent walking  south  between  the  two  tracks 
in  a  place  of  perfect  safety  and  on  the  east 
side  of  the  main  track,  but  that  for  an  instant 
his  view  was  obstructed  by  the  front  of  the 
engine,  and  when  he  again  saw  the  decedent 
he  was  on  the  west  side  of  the  main  track 
right  at  the  rail,  and  the  train  was  right  on 
him. 

As  before  stated,  the  home  of  the  decedent's 
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son-in-law,  at  wbich  he  was  then  staying, 
was  an  the  west  side  of  the  track,  and  it  is 
perfectly  appai«nt  from  the  whole  evidence 
and  from  the  map  on  file  that  he  saw  the 
train  as  it  came  arouiid  the  curve,  he  at  the 
time  facing  the  train  and  being  between  the 
two  tracks  in  a  place  of  safety,  but  conclud- 
ed that  hei  could  croes  the  main  track  to  his 
place  of  destination  before  the  train  reached 
there.  There  is  no  evidence  In  the  record  to 
show  that  his  eyesight  was  bad  or  to  show 
that  his  hearing  was  more  defective  than  is 
usually  the  case  with  men  of  his  age.  He 
was  facing  the  train,  it  was  a  bright  clear 
day,  and  between  10  and  11  o'dock  in  the 
morning,  and  there  is  no  explanation  ot  the 
collision  upon  any  other  theory  than  that  he 
mistakenly  assumed  that  he  could  cross  the 
track  safely  in  front  of  the  approacliing 
train. 

The  case  of  h.  &  N.  R.  B.  Co.  v.  Trower's 
Adm'r,  131  Ky.  580,  115  S.  W.  719.  20  L.  R. 
A.  (N.  S.)  380,  was  where  the  decedent  bad 
been  Intrusted  with  a  mall  bag  to  be  placed 
on  a  local  train.  Instead  of  the  local  ap- 
proaching, as  he  thought,  a  special  train 
running  at  a  high  rate  of  speed  was  coming, 
and  he  saw  it  and  attempted  to  cross  the 
track  in  front  of  it,  and  was  killed.  The 
court,  after  an  extensive  review  of  the  au- 
thorities, said: 

"So  long  as  we  have  the  rule  of  law  which 
makes  contributory  negligence  a  defense,  instead 
of  mensuring  the  results  of  the  negligence  of  the 
defendant  and  that  of  the  injured  party,  aiid 
fixing  liability  in  proportion  of  one  to  the  other, 
the  rule  must  be  applied  that  be  whose  negli- 
gence is  the  proximate  cause  of  the  injury  is 
one  at  fault  in  law,  and  is  the  loser.  Appel- 
lant's negligence  in  running  its  train  too  fast 
by  the  station  was  not  the  proximate  cause  of 
toe  intestate's  death.  His  own  negligence  in 
going  upon  the  track  with  knowledge  of  the  de- 
fendant a  negligence,  or  rashly  or  recklessly 
ignonng  its  negligence  and  'taking  chances,'  was 
the  proximate  cause  of  his  injury;  for  but  for 
it  appellant's  negligence  would  have  been  barm- 
less  as  to  him.  In  all  the  cases  cited  where  the 
fact  was  undisputed  that  the  injured  party  knew 
of  the  train's  approach,  and  needless  of  it,  or 
miscalculating  the  results,  went  upon  the  tracks 
just  in  front  of  the  train,  a  recovery  was  de- 
nied. From  these  authorities  we  gather  the 
principle  of  law  to  be  that  it  is  such  negligence 
for  one  to  go  upon  the  railroad  track  just  in 
front  of  a  rapidly  approaching  train,  which  he 
sees  or  knows  to  be  then  coming  in,  that  for 
his  injuries  inflicted  by  it  he  cannot  recover 
from  the  railroad  company,  not  because  it  was 
free  from  negligence,  but  because  his  own  negli- 

gence  was  the  immediate  and  nearest  cause  of 
is  injury." 

In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Fen- 
tress' Adm'r,  106  Ky.  477,  17»  S.  W,  419,  the 
-decedent  knew  that  the  train  was  approach- 
ing, and  ran  down  the  track  toward  the  sta- 
tion so  as  to  board  it  when  it  stopped.  There 
were  two  tracks,  and  he  erroneously  assumed 
that  the  train  was  approaching  from  the 
rear  on  the  side  track  while  he  was  on  the 
main  track.  The  court  In  that  case  referred 
to  and  approved  the  Trower's  Case,  al>ove 
^luoted,  and  denied  a  recovery. 


In  this  case,  as  In  the  two  cases  referred 
to,  it  is  unnecessary  to  determine  whether 
the  company '  <nr  its  agmts  were  guilty  of 
negligence.  The  undisputed  facts  and  all 
fair  inferences  dedndble  from  them  show 
unmistakably  that  the  decedent,  with  knowl- 
edge of  the  train's  approach,  placed  himself 
in  a  place  of  danger,  but  for  which  the  col- 
listoB  would  not  liave  occurred. 

That  dass  of  cases  in  which  one  is  sudden- 
ly placed  in  a  dangerous  position  by  the 
negligence  of  the  defendant,  and  who  is  com- 
pelled to  immediately  choose  betwe^i  two 
methods  of  extricating  himself  from  the 
danger,  and  chooses  the  wrong  method,  and 
is  injured  when  he  would  not  have  been  if 
be  had  chosen  the  other,  has  no  applica- 
tion. In  this  case  the  decedent  was  In  a 
safe  place  between  the  two  tracks,  and  vol- 
untarily placed  himself  tn  a  dangerous  posi- 
tion by  attempting  to  cross  the  track  In 
front  of  the  approaching  train. 

The  motion  for  a  directed  verdict  should 
liave  been  sustained,  and  the  judgment  is 
reversed,  with  directions  to  grant  appellant 
a  new  trial  and  for  further  proceedings  con- 
sistent herewith. 


COMMONWEALTH  v.  ADKINS. 
(Court  of  Appeals  of  Kentucky.    April  14, 191S.) 

1.  Bastabds  ®=j3e  —  Bastabdt  Laws  —  Pbo- 

CEEDINGS-^  UBISDICTION. 

Under  Ky.  St.  {§  167-109,  allowing  the 
motlier  of  a  bastard  born  in  the  state  to  proceed 
against  the  father  in  the  county  of  the  birth, 
proceedings  by  her  in  another  county  are  void, 
and  the  courts  have  no  jurisdiction  therein. 

[Eid.  Note.— For  other  cases,  see  Bastatda, 
Cent.  Dig.  SI  91-97 ;   Dec.  Dig.  «8=>36.] 

2.  Bastabds    9=>44— Afpeabance-^ubisdio- 
noN  Acquixed— OvKB  Cause  of  Action. 

In  a  bastardy  proceeding  void  because 
brought  in  the  wrong  county,  a  general  appear- 
ance by  defendant  before  making  objection  to 
the  jurisdiction  does  not  waive  the  objection  that 
the  court  has  no  jurisdiction  of  the  subject-mat- 
ter, under  Civ.  Code  Prac.  i{  92,  118,  allowing 
objection  to  jurisdiction  by  a  spedal  demurrer, 
answer  or  other  pleading,  and  providing  that 
failure  so  to  object  waives  objections,  except  to 
jurisdiction  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  ii  115-117;   Dec  Dig.  ®=>44.] 

Appeal  from  Circuit  Court,  Pike  County. 

Bastardy  proceedings  by  the  Common- 
wealth against  Nelson  Adkins.  From  Judg- 
ment sustaining  special  demurrer,  the  Comr 
monwealth  appeals.    Affirmed. 

E.  J.  Plcklesimer  and  J.  S.  Cllne^  both  of 
Pikevllle,  for  the  Commonwealth.  Roscoe 
Vanover,  of  Pikevllle,  for  appellee. 

HURT,  J.  This  was  a  proceeding  In  the 
name  of  the  commonwealth  of  Kentucky,  for 
the  use  and  benefit  of  Orpha  Branham,  and 
her  bastard  child,  mader  chapter  10,  Ken- 
tucky Statutes,  against  Nelson  Adkins  to  re- 
quire blm  to  contribute  to  tiie  support  of  tlie 
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niegittmate  child  of  Orptaa  Branhun,  of 
which  Adklns  was  accused  of  being  the  fa- 
ther. The  wkrrant,  which  was  Issued  by  the 
derk  of  the  Pike  comity  court,  charged  the 
appelant  with  being  the  father  of  the  ille- 
gitimate female  child  of  Orpha  Branbam, 
which  was  l>om  on  the  11th  day  of  Novem- 
ber, 1813,  in  Letcher  county,  Ky.  Adklns, 
on  the  26th  day  of  September,  1914,  being  be- 
fore the  judge  of  the  Pike  county  court,  ex- 
ecDted  bond  for  his  appearance  before  that 
conrt,  as  required  by  section  IfiS  of  Kentucky 
Statutes.  The  record  does  not  show  any  or- 
der to  have  been  made  In  the  case  at  the 
October  term  of  the  county  court,  but  at  tlie 
December  term,  1914,  the  appellee  obtained  a 
continuance  of  the  case,  and  at  the  January 
term  the  appellee  filed  a  special  demurrer  to 
tlie  proceedings,  upon  the  ground  that  the 
Pike  county  court  did  not  have  the  Jurlsdio- 
tl<m  of  the  sabject-matter  of  the  action.  The 
county  conrt  sastatned  the  demurrer  and  dis- 
missed the  proceedings.  The  appellant  ap- 
pealed from  the  Judgment  of  the  county  court 
to  the  Pike  circuit  court  Upon  a  hearing  In 
the  drcait  court,  the  demurrer  was  sustain- 
ed, and  the  cause  dismissed,  and  from  this 
judgment  the  commonwealth,  by  the  county 
attorney,  has  brought  the  case  to  this  cotirt 
□pon  appeal. 

The  grounds  relied  upon  for  reversal  of 
the  Judgment  of  the  circuit  court  and  county 
court  are  that  the  court  erred  in  adjudging 
that  the  Pike  county  court  did  not  have  Ju- 
risdiction of  the  subject-matter  of  the  action, 
and,  furthermore,  erred  in  adjudging  that 
the  appellee  did  not  waive  his  right  to  ob- 
ject to  the  Jurisdiction  of  the  court  by  enter- 
ing his  appearance  to  the  warrant  and  ob- 
taining a  continuance  of  the  case  at  the  "De- 
cember term  of  the  county  conrt  before  filing 
his  si)eclal  demurrer. 

[1]  This  character  of  action  is  a  special 
proceeding  and  Is  In  the  nature  of  a  civil 
action,  and  is  governed  by  the  provisions  of 
chapter  10  of  the  Kentucky  Statutes.  Sec- 
tions 167,  168,  and  169  of  the  statute,  supra, 
provide  that  an  unmarried  woman  may  go 
before  the  clerk  of  the  county  court  of  the 
county  wherein  she  has  been  delivered  of  a 
bastard  child,  or  of  the  county  of  her  resi- 
dence if  she  was  delivered  thereof  in  another 
state  and  accuse  any  person  of  being  the  fa- 
ther of  the  child.  If  the  clilld  appears  to  be 
less  than  three  years  of  age,  the  clerk  is 
directed  to  issue  a  warrant  for  the  Individual 
accused  of  being  the  father,  requiring  the 
perun  accused  to  be  arrested  and  brought 
l)efore  the  county  Judge  of  the  county  where- 
la  he  may  be  found,  who  ahall  require  him 
to  execute  bond  for  his  appearance  to  an- 
swer the  diarge  In  the  comity  court  of  the 
county  in  which  tlie  warrant  Issued.  If  the 
person  accused  fftils  to  give  the  bond  requlp- 
«d  of  Urn,  the  Judge  bhall  commit  blm  to  the 
Jail  of  the  county  where  the  warrant  issued 
and  to  remain  until  be  enters  Into  the  re- 


quired bond  or  be  discharged  by  due  process 
of  law.  Section  172,  Keiitucky  Statutes,  pro- 
vides that  the  f»ct  tliat  the  child  was  de- 
livered In  another  state  shall  be  no  cause 
for  dismissing  the  warrant  if  the  mother  be 
a  bona  flde  resident  of  this  compionwealth 
at  the  time  the  child  was  begotten  or  born. 
From  these  requirements  of  the  statute  it 
appears  that  where  a  bastard  child  is  born 
In  this  state,  the  count?  of  the  residence  of 
the  mother  of  the  child  does  not  control 
the  venue  of  the  action,  which  may  be  In- 
stituted against  the  father  to  require  Um  to 
contribute  to  the  support  of  the  child  or  the 
assistance  of  the  mother  in  maintaining  it. 
It  is  only  when  a  bastard  child  is  bom  in 
another  state  of  a  mother  who  has  a  resi- 
dence In  the  state  of  Kentucky,  wlien  the 
dilld  is  begotten  or  when  it  is  bom,  who 
may  Institute  a  proceeding  against  the  father 
in  the  courts  of  the  county  of  her  residence. 
The  provisions  of  tlie  statute,  supra,  con- 
fers Jurisdiction  upon  the  court  of  the  coun- 
ty wherein  the  child  Is  bom,  only,  and  not 
upon  the  court  of  the  county  of  the  residence 
of  the  mother,  for  the  purpose  of  determin- 
ing who  may  be  the  father  of  the  illegiti- 
mate cbUd  and  to  require  him  to  contribute 
to  its  maintenance.  In  the  proceedings  at 
bar,  the  warrant  expressly  charges  that  the 
child  was  l>om  in  Letcher  county,  and  hence 
there  is  no  provision  of  the  statutes  which 
authorises  the  mother  to  institnte  a  prosecu- 
tion against  the  ftitlier  In  any  other  county 
than  the  one  In  which  she  was  delivered  of 
the  child.  Henoe  the  county  court  and  the 
circuit  court  did  not  have  Jurisdiction  to 
hear  and  determine  the  action,  and  the  derk 
of  the  Pike  county  court  was  without  au- 
thority to  issue  a  warrant  for  the  accused. 

[2]  The  contention  that  the  appellee,  by 
entering  his  appearance  to  this  action  and 
asking  for  a  continuance  of  the  case  until 
another  term,  waived  his  right  to  object  to 
the  jurisdiction  of  the  Pike  county  court, 
is  not  well  made.  Section  92  of  tlie  Civil 
Code  provides  that  a  special  demurrer  may 
be  made  as  an  objection  to  a  pleading  which 
shows:  (1)  That  the  court  has  no  jurisdic- 
tion of  the  defendant  or  of  the  subject  of  the 
action ;  or  (2)  that  the  plaintiff  has  not  legal 
capacity  to  sue;  or  (3)  that  another  action 
is  pending  in  this  state,  between  the  same 
parties,  for  the  same  cause ;  or  (4)  that  there 
is  a  defect  of  parties,  plaintiff  or  defendant. 

Subsection  4  of  section  92,  supra,  provides 
that  If  either  of  the  above-mentioned  grounds 
are  shown  to  exist  by  a  pleading,  it  is  waiv- 
ed, unless  distinctly  specified  by  a  demurrer 
thereto,  except  the  objection  to  the  Jurisdic- 
tion of  the  court  of  the  subject  of  the  action, 
wlilch  objection  is  not  waived  by  failing  so 
to  make  It.  likewise  section  118  of  the  Civil 
Code  provides  that  a  party  may,  by  an  an- 
swer or  other  pleading,  make  any  of  the  ob- 
jections which  are  mentioned  In  section  92, 
which  are  not  shown  by  the  pleading  of  ills 
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adversary,  and  a  ftUure  so  to  do  la  a  waiTer 
of  any  of  said  objections,  except  that  to  the 
jTirlsdlction  of  the  court  of  the  subject  of 
the  action.  Hence  It  appears  that  a  defense, 
to  the  merits  of  an  action  Is  a  waiver  of 
the  right  to  object  becan&e  of  the  court's 
want  of  Jurisdiction  over  the  person  of  the 
defendant,  and  wherever  the  court  has  Juris- 
diction of  the  subject-matter,  the  objection 
for  want  of  Jurisdiction  over  the  person  of 
the  party  may  be  waived  by  consent;  but 
where  the  court  haa  no  Jurisdiction  of  the 
subject-matter,  the  consent  of  the  parties 
cannot  give  Jurisdiction  to  It  Fldler  v.  Hall, 
2  Mete.  461;  Barton  v.  Barton,  80  Ky.  212; 
Hughes  V.  Hardesty,  13  Bush,  864;  Baker 
V.  L.  &  N.  R.  S.  Co..  4  Bush,  619. 

In  the  case  at  bar  the  Jurisdiction  which 
the  Pike  county  court  did  not  have  was  that 
over  the  subject-matter  of  the  action,  and 
hence  the  failure  of  the  appellee  to  demur  to 
the  warrant  until  after  having  entered  his 
appearance  and  sought  a  continuance  of  the 
case  was  not  a  waiver  of  his  right  to  ob- 
ject to  the  Jurisdiction  of  the  court  of  the 
subject-matter  of  the  action. 

The  Judgment  Is  therefore  affirmed. 


BICB  ft  HUTCHINS'  CINCINNATI  CO.  v. 

J.  W.  CROGHAN  ft  CO. 
(Court  of  Appeals  of  Kentucky.    April  12, 1916.) 

1.  Pbincifai,  and  Aoent  «=»111(5)— Powebs 
or  AOBNT— Tbaveling  Sajlbsuan. 

A  mere  traveling  aalesman,  with  anthoritT  to 
solicit  orders  subject  to  his  principal's  approval, 
has  no  power,  without  special  authority,  to  make 
a  contract  postponing  the  payment  of  debts  due 
his  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  331,  376;  Dec  Dig.  «=» 
111(5).] 

2.  PanrciFAL  and  Aobnt  «=>22(1>— Powers 
or  AoBRT  —  Evidence  —  Declasationb  ov 
Aqekt. 

Neither  his  agency  nor  its  scope  can  be  es- 
tablished by  the  mere  declarations  of  the  agent 
as  to  either. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  40 ;   Dec.  Dig.  «S=322(1).] 

3.  Pbincipal  and  Aoent  «=321— Powebs  ot 
Aoent— Testimony  of  Agent. 

An  agent  is  a  competent  witness  to  prove 
bis  agency. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
AgL-nt,  Cent.  Dig.  S  39;    Dec.  Dig.  «=»21.] 

4.  Pbinoipal  and  Aoent  «=>20(l)— Fowebs 
OF  Agents — Evidence — Advissibilitt. 

An^  evidence  to  prove  agency,  direct  or  in- 
direct IS  admissible,  although  not  full  and  sat- 
isfactory. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Agent,  Cent  Dig.  |  87;   Dec.  Dig.  «=>20(1).] 

H.  Pbincipal  and  Aoent  €=^111(5)— Powsbb 
or  Agent— Collection  of  Debts. 

A  traveling  salesman's  instructions  held  to 
authorize  him  to  extend  the  time  of  payment  of 
a  debt  due  his  principal  by  a  dissolving  partner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  {{  331,  376;  Dec.  Dig.  «=» 
lll(S).l 


Appeal  from  Glrcnlt  Ckmrt,  Fayette 
Comity. 

Action  by  the  Rice  ft  Hntchlna'  CHndnnatl 
Company  against  3.  W.  Ooghan  ft  Oo.  From 
Judgment  for  defaidanta,  plaintiff  appeals. 
Affirmed. 

Wmiamson  ft  Adams,  of  Lexington,  for 
appellant  J.  A.  Edge,  of  Lexington,  for  ap- 
pellees. 

HURT,  J.  Prevloas  to  February  6,  1913, 
J.  W.  Oroghan,  Jamea  Redfem,  and  Mrs. 
Lucy  MUns  were  partners,  conducting  the 
buBlneaa  of  merdbants  In  Lexington,  Ky^ 
under  the  style  of  J.  W.  Oroghan  ft  Co.  At 
this  time  the  partnership  owed  debts  to  vari- 
ous persona,  aggregating  the  sum  of  about 
$4,600.  Among  Its  creditors  waa  the  appel- 
lant In  thla  case,  to  whom  It  owed  some- 
thing over  the  sum  of  $900,  but  Its  largest 
creditor  was  Brandt  ft  Lear,  of  Cincinnati, 
Ohio,  which  was  the  same  place  at  which  the 
api)ellant  waa  engaged  in  business.  Another 
creditor  of  the  partnership  was  the  Kantf 
Uanufiicturlng  Company,  of  dndnnatl,  Ohio. 
Dlssenalons  grew  up  between  the  partners, 
which  rendered  It  Impracticable  to  longer 
continue  the  partnership,  and  resulted  in  a 
suit  between  the  partners.  In  which  one  ac 
the  other  sought  the  appointment  of  a  re- 
ceiver for  the  business  and  assets  of  the 
partnership  and  a  closing  out  of  its  business 
by  the  receiver.  J.  W.  Croghan  called  up 
the  firm  of  Brandt  ft  Lear  by  telephone  and 
Informed  it  of  the  trouble  In  which  the  part- 
nership was  involved,  and  requested  the  firm 
of  Brandt  ft  Lear  to  send  a  representative  to 
Lexington  to  assist  In  making  some  arrange- 
mente  by  which  J.  W.  Croghan  ft  C^o.  might 
continue  in  business  and  to  make  some  ad- 
justment of  the  matters  in  dilute  between 
the  partners. 

The  appellant  had  in  Its  employ  a  travel- 
ing salesman,  whose  name  was  Schwenbeck, 
who  had  been  accustomed  for  several  years  to 
solicit  trade  for  the  appellant  and  to  sell 
its  goods  In  the  territory  In  which  Lexington 
is  situated,  and  he  had,  on  numerous  occa- 
sions^ made  sales  of  goods  for  the  appellant 
to  J.  W.  Croghan  ft  (3o.,  and  had  received 
payment  from  them  for  purchases  of  goods 
which  he  had  sold  them.  Schwenbeck  was 
in  Lexington  on  the  5th  day  of  February, 
1013,  and  called  upoa  J.  W.  Oroghan  ft  Co., 
where  he  received  information  of  the  trouble 
in  which  the  partnership  waa  Involved,  and. 
It  occurring  to  him  that  the  ai^>ellant  ought 
to  have  notice  of  the  condition  of  affairs, 
called  up  appellant  by  telephone  and  Inform- 
ed it  of  the  troubles  of  J.  W.  Croghan  ft  Co., 
and  inquired  what  he  should  do  about  It  He 
was  Informed  by  appellant  that  it  would  ad- 
vise him,  as  to  his  course,  by  telegram,  let- 
ter, or  otherwise.  Gieorge  Lear,  of  the  firm 
of  Brandt  ft  Lear,  when  he  received  informa- 
tton  as  to  the  trouble  in  which  J.  W.  Cro- 
ghan ft  Co.  were  Involved,  and  the  request  to 
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cone  to  Lexington  to  aaelst  in  adjusting  its  i 
affairs  more  satlstectorily,  Intetriewed  the 
appellant  In  regard  to  the  matter  by  tele- 
phone On  the  6th  of  Febmary  Lear  came 
from  Cincinnati  to  Lexington,  and  on  the 
morning  of  the  same  day  Schw«ibeck  receiv- 
ed a  telegram  from  the  appellant,  directing 
him  to  call  at  the  hotel  and  to  see  Lear. 
Schwenbeck  went  Immediately  to  the  hotel, 
where  he  fomid  Lear,  who  was  expecting  him, 
and  after  they  conferred  as  to  what  steps 
aliould  be  taken,  they  proceeded  to  have  a 
conference  with  J.  W.  Croghaa  When 
Sdiwenbedc  met  Lear  at  the  hotel,  Lear  in- 
formed him  tbat  he  was  authorized  to  act 
for  his  own  firm  of  Brandt  &  Lear  and  appel- 
lant and  the  Manty  Manufacturing  Company. 
After  their  conference  with  J.  W.  Croghan, 
they  met  representativefl  of  Eedfem  and  Mrs. 
Lucy  Elklns,  when  the  following  arrange- 
ments were  agreed  upon:  Mrs.  Elkins  agreed 
to  purchase  Bedfem'a  interest  In  the  part- 
nership, and  to  execute  to  him  a  note  for  $2,- 
650,  and  to  pay  to  him  at  least  $12.50  per 
week:  until  the  debt  should  be  satisfied,  and 
to  release  him  from  any  obligation  to  pay 
any  part  of  the  debts  of  the  partnership 
by  assuming  the  payment  of  them  herself, 
and  to  secure  the  note  which  she  gave  him 
for  bis  Interest  In  the  business  by  a  mort- 
gage upon  all  the  assets  and  effects  then  In 
the  bands  of  the  partnership  or  thereafter 
to  be  acquired  by  It.  This  agreement  was 
reduced  to  writing,  and  signed  by  Redfem 
and  Mrs.  Elklns;  and  X  W.  Croc^ian  gave 
his  consent  to  the  arrangement  in  writing, 
which  he  signed,  and  at  the  same  time  anoth- 
er writing  was  prepared,  by  which  Brandt  & 
Lear,  and  appellant  agreed  to  release  Bed- 
fern  from  any  obligation  to  pay  any  portion 
of  the  debts  which  they  held  against  the 
partnership,  and  to  bold  him  harmless 
against  any  attack  which  might  l>e  made 
by  any  existing  creditor  upon  the  mort- 
gage which  Mrs.  Elklns  was  to  execute  to 
JKedfem,  and  further  agreed  to  the  execution 
of  the  mortgage  to  Bedfem  by  Mrs.  Elklna 
to  secure  the  amount  which  she  had  agreed  to 
pay  him  for  his  Interest  in  the  partnership 
and  its  assets.  This  writing  was  signed  by 
Brandt  &  Lear,  per  George  Lear,  and  the 
name  of  appellant  was  subscribed  thereto  by 
Schwenbeck.  The  appellees  J.  W.  Croghan 
-and  Mrs.  Elklns  also  claim  that  at  the  same 
time  the  transactions,  above  stated,  were 
had,  in  consideration  of  the  agreement  by 
Croghan  and  Mrs.  Elldns  to  release  Bed- 
fem frcxn  any  obligation  to  pay  any  part  of 
the  debts  of  the  partnership,  and  to  assume 
their  payment  themselves  and  the  purchase  of 
Bedfem'a  interest  by  Mrs.  Elklns,  and  the 
execution  of  the  mortgage  to  him  and  the 
payment  to  him  of  $2,6o0  for  bis  interest  In 
the  partnership,  at  the  rate  of  $12.50  or  more 
per  week,  and  the  further  agreement  («  the 
part  of  Croghan  and  Mrs.  Elklns  to  pay  the 
debts  to  the  various  creditors  of  the  firm, 
other  than  Bedfem,  at  the  rate  of  $150  or 


$200  per  weeic,  the  appellant  and  Brandt  & 
Lear  agreed  to  not  require  the  payment  of 
the  indebtedness  owing  to  them  until  after 
the  indebtedness  to  the  other  creditors  of 
the  firm  and  that  due  to  Bedfem  should  be 
paid.  This  alleged  agreement  was  not  reduc- 
ed to  writing,  and  the  mniHTig  of  it  Is  denied 
by  the  appellant. 

In  a  short  time  after  these  arrangements 
had  been  effected,  the  appellant  filed  a  suit 
against  Bedfem,  Croghan,  and  Mrs.  Elklns, 
seeking  to  recover  of  them  the  debt  which 
the  firm  of  J.  W.  Ofogban  &  Co.  owed  It. 
Bedfem  filed  an  answer,  in  which  he  relied 
upon  the  agreements  above  stated  as  a  de- 
fense, and  Croghan  and  Mrs.  Elklns  answer- 
ed, setting  up  the  transactions  above  stated, 
and  as  a  defense  pleaded  that  the  debt  of 
appellant  was  not  due,  because  of  the  agree- 
ment which  it  had  made  to  postpone  the  col- 
lection of  Its  debt  until  after  the  other  In- 
debtedness of  the  partnership  had  been  satis- 
fied, ^nie  appellant,  by  reply,  denied  thn 
making  of  any  agreement  with  either  Bed- 
fem, or  either  of  appellees,  as  alleged  by 
them,  and  denied  the  authority  of  Schwen- 
beck to  make  any  agreement  for  It  The  case 
came  on  for  trial  In  March,  1914,  but  before 
this  time  the  appellant  dismissed  Its  action 
against  Redfem,  and  proceeded  against  Cro- 
ghan and  Mrs.  Elklns  alone.  The  appellees 
admitted  owing  the  debt  sued  for  to  the 
appellant,  and  the  only  defense  was  that 
the  debt  was  not  due,  as  under  the  terms  of 
the  alleged  agreement,  which  they  had  with 
appellant,  the  debt  was  not  yet  due.  The  trial 
resulted  In  a  verdict  of  the  Jury  and  a  Judg- 
ment of  the  court  in  favor  of  appellees.  The 
court,  upon  the  trial,  held  that  the  burden 
of  proof  was  upon  the  appellees,  and  at  the 
condnsion  of  the  testimony  offered  by  them, 
the  appellant  moved  the  court  to  direct  the 
Jury  to  return  a  verdict  in  Its  behalf,  and  at 
the  conclusion  of  all  the  evidence  renewed 
Its  motion  to  that  effect,  but  the  motions 
were  overruled  by  the  court,  to  which  the  ap- 
pellant excepted. 

The  grounds  relied  tipon  by  appellant  for 
reversal  of  the  Judgment  are  that  the  court 
erred  in  the  admission  of  incompetent  testi- 
mony prejudicial  to  it,  and  In  overruling  its 
motion  for  a  direct  verdict  in  Its  behalf. 

[1]  It  is  insisted  for  appellant  that  there  is 
no  evidence  conducing  to  show  that  Schwen- 
beck or  Lear  had  authority  from  appellant 
to  make  the  agreements  relied  upon  by  ap- 
pellees as  a  defense.  The  evidence  does  not 
admit  of  any  doubt  that  the  appellees,  in 
entering  Into  the  arrangements,  by  which 
the  interest  of  Bedfem  was  purchased  and 
they  assumed  the  burden  of  all  the  indebted- 
ness of  the  partnership,  acted  in  perfect  good 
faith,  and  with  full  reliance  upon  the  au- 
thority of  Lear  and  Schwenbeck  to  make  the 
agreement  for  their  principals  and  to  bind 
them,  since  at  the  time  of  the  trial,  they  had 
paid  Redfem  about  one-half  of  the  debt 
owing  to  him,  and  had  paid  all  of  the  other 
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creditors,  except  Brandt  ft  Ijear  and  appel- 
lant, the  entire  amounts  owing  to  thnn,  and 
which  amounted  to  the  sum  of  about  $3,- 
000,  and  liad  paid  to  appellant  and  Brandt 
&  Lear,  each,  the  sum  of  $250  up'on  the  debts 
owing  to  them.  It  cannot  be  contended  that 
Schwenbeck,  as  a  mere  traveling  salesman, 
with  authority  to  solicit  orders  for  the  sale 
of  goods  from  customers,  and  which  orders 
the  appellant  might  approve  or  disapprove, 
had  any  authority  to  make  for  appellant  the 
contract  relied  upon  by  appellees.  It  was 
necessary  that  he  should  have  special  au- 
thority frtom  appellant  before  it.  could  be 
bound  by  a  contract  entered  fnto  by  blm  for 
appellant  to  postpone  the  collection  of  its 
debts,  until  the  other  creditors  should  be 
paid. 

[2,  3]  It  Is  also  true,  as  insisted  by  appel- 
lant, that  neither  the  authority  of  an  agent, 
nor  the  scope  of  his  agency,  can  be  establish- 
ed by  the  mere  declarations  of  the  agent  as  to 
his  authority  or  the  extent  of  it.  HufTcut  on 
Agency,  $  137;  B.  &  O.  S.  W.  R.  R.  Co.  v. 
Cnift,  142  Ky.  575,  134  S.  W.  917;  Peyton  ▼. 
Woolen  MUls  Co.,  122  Ky.  SCI,  91  S.  W.  719, 
28  Ky.  Law  Rep.  1303 ;  L.  &  N.  R.  R.  Co.  v. 
Byrley,  152  Ky.  35,  153  S.  W.  36,  Ann.  Cas. 
1915B,  240 ;  White  Plains  Coal  Co.  v.  Teague, 
163  Ky.  110,  173  S.  W.  360;  Bdmlston  v. 
Hurley,  90  S.  W.  259,  30  Ky.  Law  Rep.  557 ; 
Dleckman  v.  Welrlch,  73  S.  W.  1119,  24  Ky; 
Law  Rep.  2340.  The  agent,  however,  is  a 
competent  witness  to  prove  his  agency,  or  to 
prove  the  existence  of  facts  from  which  his 
agency  can  be  inferred.  In  31  Cyc.  1650,  it 
is  said: 

"The  testimony  of  the  agent  is  competent  to 
establish  the  fact  of  his  agency,  at  least  where 
the  authority  was  verbally  conferred ;  and  to 
refuse  to  allow  him  to  testify  aod  be  crossrexam- 
ined  is  reversible  error.  It  is  held,  likewise,  that 
the  tratimony  of  the  alleged  agent  is  competent 
to  negative  the  existence  of  the  agency." 

This  doctrine  is  upheld  in  Peyton  v.  Old 
Woolen  Mills  Co.,  supra,  and  in  Bruen  t. 
Grahn,  5  Ky.  Law  Rep.  312.  In  2  C.  J.  S 
689,  it  Is  said: 

"The  -rule  that  the  declarations  of  an  agent 
are,  as  against  bis  principal,  inadmissible  to 
prove  the  fact  of  ids  agency  does  not  apply  to 
his  testimony  as  a  witness  on  a  trial  in  wiiich 
such  fact  is  in  issue,  and  consequently  the  tes- 
timony of  an  agent,  unless  he  is  disqualified  for 
some  other  reason,  is  competent  to  establish  the 
fact  of  his  agency,  and  the  existence  of  facts 
from  wliich  the  agency  may  be  inferred,  at  least 
where  tho  authority  was  verbally  conferred. 
•    •    • " 

Hence  the  testimony  of  the  alleged  agent, 
Schwenbeck,  was  properly  admitted  by  the 
trial  court,  In  proof  of  the  existence  of  facts 
from  which  his  agency  could  be  inferred. 

[4]  It  Is  true,  there  was  no  direct  proof 
of  the  agency  of  Schwenbeck,  in  the  case  at 
bar,  but  agency  Is  a  fact,  and  can  be  proven 
in  any  way  by  which  any  other  fact  may  be 
proven,  and— 

"any  evidence  which  is  otherwise  competent  that 
has  a  tendency  to  prove  or  disprove  agency  or 
the  authority  of  an  agent  is  admissible,  even 


though  it  is  not  full  and  satisfactory,  as  it  is 
the  province  of  the  jury  to  pass  upon  it,  and  it 
follows  from  the  several  ways  in  which  an  agen- 
cy may  be  created  that  the  evidence  of  the  ap- 
pointment may  be  either  direct  or  indirect."  2 
O.  J.  {  688. 

[5]  It  was  proven  by  Humphreys,  an  of- 
ficer of  appellant,  that  Lear  conferred  wltli 
him  in  regard  to  the  affairs  of  J.  W.  Croghan 
&  Co.  as  soon  as  Croghan  had  Informed  I^ear 
of  the  troubles  of  the  partnership,  and  re- 
quested him  to  come  to  Lexington.  It  vras 
proven  by  Schwenbeck  that  on  February  5th. 
when  he  learned  of  the  embarrassment  of 
Croghnn  &  Co.,  that  he  at  once  conferred 
with  appellant  and  requested  to  be  advised 
what  to  do  in  the  premises  and  appellant  In- 
formed him  that  It  would  advise  him  by  tele- 
gram, letter,  or  otherwise.  Lear  came  to 
liCxington  on  the  day  following,  and  Schwen- 
beck received  a  telegram  from  appellant, 
directing  him  to  go  to  the  Phcenix  Hotel  and 
see  Lear.  Lear  was  there  and  looking  for 
him.  He  asked  Lear  what  appellant  said 
about  It,  and  Lear  informed  him  that  he  had 
authority  to  act  for  appellant,  and  directed 
Schwenbeck  to  enter  into  the  arrangements 
for  appellant,  which  were  consummated  on 
that  day  with  the  partners  of  J.  W.  Croghan 
&  Co.  The  fact  that  Lear  was  expecting 
Schwenbeck  shows,  beyond  dispute,  that  he 
had  previous  Information  that  Schwenbeck 
would  call  upon  him,  and  the  fact  that 
Schwenbeck  had  requested  directions  from 
appellant  In  regard  to  the  matters,  and  had 
been  Informed  that  appellant  would  ndvlse 
him,  and  then  directed  him  to  go  and  meet 
Lear  at  the  hotel,  is  evidence  tending  strong- 
ly to  prove  that  appellant  sent  the  message  to 
Schwenbeck  by  Lear  which  it  had  promised 
Schwenbeck,  and  which  Invested  him  with 
authority  as  its  agent  to  act  for  It  In  the 
premises  and  it  was  communicated  to  blm 
by  Lear.  Although  Lear  was  a  resident  of 
Cincinnati,  the  appellant  does  not  offer  bis 
evidence  to  prove  that  it  did  not  confer  au- 
thority upon  Schwenbeck,  through  Lear,  to 
make  the  contract  with  appellees.  That 
Schwenbeck,  who  was  a  trusteil  employ^  of 
appellant,  concluded  from  all  the  dream- 
stances  tiiat  be  bad  authority  to  make  the 
contract  there  is  no  doubt.  Humphreys  tes- 
tified, It  is  true,  that  It  did  not  give  authority 
to  Lear,  nor  to  Schwenbeck,  to  make  the  con- 
tract relied  upon  by  appellees,  but  only 
agreed  to  assist  in  investigating  the  condi- 
tion of  Croghan  &  Co.  He  fails  to  explain 
why  he  directed  Schwenbeck  to  go  to  I.«ar 
for  directions,  or  to  explain  what  investiga- 
tions were  necessary,  or  what  he  hoped  from 
any  ;lnvestlgatlons.  Without  reciting  all 
the  facts  in  evidence,  in  addition  to  the  ones 
enumerated.  Which  tend  to  prove  the  agency 
of  Schwenbeck,  the  evidence  was  such.  In  our 
opinion,  as  to  justify  the  submission  to  the 
Jury  of  the  question  as  to  whether  or  not 
appellant  had  authorized  Schwenbeck  to 
make  the  contract  relied  upon  for  it.  The 
evidence  was  audi  tbat  an  agency  aath  as 
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Is  contended  for  coald  be  Inferred  from  IL 
The  Issue  was  sabmltted  by  Instructions,  of 
whldi  there  Is  no  comidaint,  to  the  Jury, 
vhldi  found  from  all  the  facts  and  circum- 
stances In  eyldence  that  the  agency  was 
created  by  appellant,  and  that  the  making  of 
the  contract  was  within  the  scope  of  the  au- 
tborlty  conferred.  The  evidence  is  sufficient 
to  support  the  verdict 
Hence  the  Judement  is  affirmed. 


BAREEB  V.  lUJNOIS  SVBETT  CO. 


(Court  of  Appeals  of  Kentucky. 
19ia) 


AprU  12, 


1.  Appeal  and  Ebbob  <S=»485(1)  —  Bupebsx- 
OEAS— \Effkct. 

The  effect  of  a  supersedeas  la  to  preserve 
the  status  in  quo  pending  the  appeal ;  it  is  not 
retroactive,  and  does  not  undo  what  has  al- 
ready been  done,  and  destroys  no  rights  acquired 
by  the  judgment,  but  merely  suspends  those 
rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  2264,  2265,  2267;  Dec. 
Dig.  ®=»485(1).] 

2.  Sdbbooation    ®=»7(1)  —  Pbincipal    and 

SUBETY. 

A  surety  who  has  paid  the  debt  of  bis  prin- 
cipal is  at  once  subrogated  to  all  the  rights,  rem- 
edies, securities,  liens,  and  equities  of  the  cred- 
itor for  the  purpose  of  obtaining  his  reimburse- 
ment from  the  principal  debtor. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  H  17,  24,  2»,  77,  88,  92;  !>«:.  Dig. 
«=>7(1).] 

8.  Pbincifai.  and  Subxtt  <ss397— DiscHAsax 
OF  SuBBTT— Change  in  Obligation. 
Where  a  creditor  without  the  consent  of  bis 
surety  does  any  act  which  in  the  contemplation 
of  the  law  altera  the  surety's  liability,  increases 
his  risk,  or  deprives  bim  of  the  right  to  pay  the 
debt  and  assume  the  position  of  creditor,  or  of 
his  right  to  seek  indemnity,  the  surety  is  there- 
by absolutely  discharged,  even  though  not  ac- 
tnally  injured,  and  whether  the  property  releas- 
ed was  sufficient  to  discharge  the  wnole  debt  or 
not 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  146-168;  Dec.  Dig. 
«=>97.1 

4.  Appeal  and  Ebkob  4=91227 — Bond — ^Dis- 

CRABOK    or    SVBETT  —  CHANGE    IN     ObLIOA- 

noN — ^Loss  or  £iaHT  against  Pbincipal. 
The  sureties  on  an  appeal  bond  will  be  re- 
leased from  the  necessity  of  satisfying  an  affirm- 
ed judgment  by  the  act  of  the  obligee  done  with 
the  tekudulent  intention  of  preventing  them 
from  exoneratin{(  themselves  from  the  property 
of  the  principal  judgment  debtor,  or  by  any  act 
of  the  obligee  having  that  effect. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4736-4748;  Dec  Dig.  «=> 
1227.1 

5.  Appbal   and   Bbbob   ®=3l227  —  Bond  — 
Rights  or  Subett — Lien — Accbital. 

The  right  of  a  surety  on  a  supersedeas  bond 
executed  by  a  debtor  against  wbom  plaintiff 
had  obtained  a  judgment  for  the  keepin;;  of 
ttock  to  the  benefit  of  the  plaindS's  valid  lien 
oa  the  stock  accrued  when  ue  appeal  bond  was 
executed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4730-^748 ;  Dec.  Dig.  «=» 
1227.1 


6.  Appeal  and  Ebbob  «=3l227  —  Bond  — 
Rights  of  Sttrett  —  Reliance  on  Judg- 
ment roB  Pbinoifai. 

A  surety  ou  a  supersedeas  bond  staying 
proceedings  on  a  personal  judgment  against  the 
principal  for  the  keeping  of  stock  bad  the  right 
to  rely  on  the  security  afforded  by  the  judg- 
ment and  on  the  implied  agreement  of  the  judg- 
ment creditor  that  be  would  not  deprive  it  of 
such  security,  and,  where  he  on  his  own  initia- 
tive sbipped  the  stock  out  of  the  state  to  the 
Srincipal,  tbe  defendant  in  such  action  thereby 
epriving  the  surety  of  tbe  right  to  enforce  the 
judgment  lien,  the  surety  was  released,  not  pro 
tanto,  but  entirely. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4736-4748;  Dec.  Dig.  «=» 
1227.1 

7.  Animals  «=926(5)— Aqisteb'b  Lien— Judg- 
ment. 

In  such  action  the  agister  holding  a  judg- 
ment against  tbe  principal,  if  holding  the  stock 
as  agent  of  the  commissioner  to  sell,  might  turn 
it  over  to  tbe  commissioner,  or,  if  holding  the 
stock  as  an  Individual  and  unable  to  keep  it, 
might  apply  to  tbe  court  to  make  other  provi- 
sion for  its  keep. 

[Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Dig.  {S  6e-fl»;  Dec.  Dig.  <8=>26(5).] 

Appeal  from  Circuit  Gonit,  Carroll  County. 

Action  by  R.  M.  Barker  against  tbe  Illinois 
Surety  Cuuipuny.  Judguic^ut  dismissing  the 
petition,  and  plaintiff  appeal&    Affirmed. 

Smith  &  Greene,  of  CarroUton,  Turner  & 
Turner,  of  New  Castle,  and  F.  O.  Greene,  of 
CarroUton,  for  appellant  Winslow  &  Howe 
and  Arthur  W.  Cox,  all  of  CarroUton,  for  ap- 
pellee. 

CliAY,  C.  R.  M.  Barker  brought  suit 
against  Alfred  Von  Ootzbansen  to  recover  cer- 
tain amounts  alleged  to  be  due  for  the  keep 
of  four  stalUona,  thirteen  mares,  and  four 
yearling  colts.  On  Unal  hearing  he  was 
awarded  a  personal  judgment  against  Von 
Cotzhausen  for  the  sum  of  Sl.849.91,  and  a 
lien  on  the  stock  to  secure  the  payment  there- 
of. The  master  commissioner  was  directed  to 
take  diarge  of  and  sell  the  stock,  or  so  much 
thereof  as  might  be  necessfiry,  and  apply  the 
proceeds  to  the  payment  of  plaintiff's  debt 
Interest  and  costs.  In  the  event  It  was  not 
necessary  to  sell  all  of  the  stock,  he  was  to 
turn  the  remainder  over  to  Von  Cotzhausen. 
Tbe  commissioner  advertised  the  stock  for 
sale,  but  left  It  in  tbe  possession  of  Barker 
until  the  day  of  sale.  Before  tbe  sale  was 
made  Von  Cotzhausen  executed  a  supersedeas 
bond  with  tbe  Illinois  Surety  Company  as 
surety,  and  a  supersedeas  was  Issued  direct- 
ing Barker  and  tbe  officers  of  the  court  to 
stay  proceedings.  The  judgment  below  was 
affirmed  on  appeaL  Von  Cotzhausen  v.  Bar- 
ker, 154  Ky.  624,  167  8.  W.  1093. 

On  the  filing  of  the  mandate  below  Barker 
brought  this  suit  against  the  Illinois  Surety 
Company  to  recover  on  the  supersedeas  bond. 
Besides  other  defenses,  which  It  is  not  neces- 
sary to  notice,  the  surety  company  pleaded, 
in  substance,  that  at  the  time  the  appeal  bond 
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was  execnted  all  the  stock  npon  which  plain- 
tiff was  adjudged  a  U«n  was  in  liis  posses- 
sion; that  after  the  execution  of  the  bond 
plaintiff,  without  the  knowledge  and  consent 
ot  the  defendant,  shipped  the  stock  outside 
of  the  state,  thereby  altering  and  changing 
the  liability  of  the  defendant  and  depriving 
It  of  the  right  to  pay  the  judgment  and  be 
subrogated  to  plaintiff's  lien.  In  his  reply 
plaintiff  pleaded  that  he  retained  the  stock 
in  bis  possession  as  agent  for  the  master  com- 
missioner; that  on  the  execution  of  the  su- 
persedeas bond  he  sUpped  the  greater  part 
of  the  stock  to  Von  Cotzhausen,  the  owner, 
who  lived  In  Wisconsin,  and  the  stock  was  re- 
ceived by  Von  Cotzhausen.  A  demurrer  was 
sustained  to  the  reply,  and  the  petition  dis- 
missed.   Plaintiff  appeals. 

[1]  The  effect  of  a  supersedeas  is  to  pre- 
serve the  status  in  quo  pending  the  appeal. 
It  is  not  retroactive  in  effect.  It  does  not 
undo  what  has  already  been  dCH>e.  It  de- 
stroys no  rights  acquired  by  the  judgment. 
It  merely  suspends  those  rights.  Runyon  v. 
Bennett,  4  Dana,  699,  29  Am.  Dec.  431 ;  Hey  v. 
Harding,  78  S.  W.  186,  25  Ky,  Law  Eep. 
1454 ;  Johnson  v.  Williams,  82  Ky.  45 ;  >few- 
man's  Pleading  &  Practice,  {  682.  It  there- 
fore follows  that  plaintiff's  lien  on  the  stock 
xvvLB  not  discharged  by  the  supersedeas,  but 
remained  in  full  force  pending  the  appeal. 

[2]  A  surety  who  has  paid  the  debt  of  his 
principal  is  at  once  subrogated  to  aU  the 
rights,  remedies,  securities,  liens,  and  equi- 
ties of  the  creditor  for  the  purpose  of  ob- 
taining Ills  reimbursement  from  the  principal 
debtor.  Hill  v.  Flemmlng,  128  Ky.  201,  107 
S.  W.  764,  32  Ky.  Law  Rep.  1065,  16  Ann. 
Cas.  840;  Ryan  v.  Logan  Co.  Bank,  132  Ky. 
625,  116  S.  W.  1179,  119  S.  W.  768 ;  Dine  v. 
Donnelly,  134  Ky.  776,  121  S.  W.  685 ;  Lewis' 
Adm'r  v.  U.  S.  Fidelity  &  Guaranty  Company, 
144  Ky.  425,  138  S.  W.  306,  Ann.  Cas.  1913A, 
564;  Dunlap  v.  O'Bannon,  5  B.  Mon.  303; 
Smith  V.  Latimer,  15  B.  Mon.  76;  Joyce  v. 
Joyce,  1  Bush,  474;  Fleming  v.  Bearor,  2 
Rawle  (Pa.)  128,  19  Am.  Dec.  629;  Hawpe 
V.  Bumgardner,  103  Va.  91,  48  S.  B.  554. 

[S]  It  is  also  the  rule  that,  if  the  creditor, 
without  the  consent  of  the  surety,  does  any 
act  which,  in  contemplation  of  the  law,  al- 
ters the  surety's  liability.  Increases  his  risk, 
or  deprives  him  even  for  a  moment  ot  the 
right  to  pay  the  debt  and  assume  the  position 
of  creditor,  or  of  his  right  to  seek  Indemnity, 
the  surety  is  thereby  discharged,  and  the 
fact  that  the  surety  may  not  have  been  actual- 
ly injured  is  immaterial.  Calloway  v.  Snapp, 
78  Ky.  661.  In  many  of  the  states  the  surety 
is  released  pro  tanto,  or  entirely,  according 
to  the  value  of  the  security  released,  but  in 
this  state  any  agreement  or  active  interfer- 
ence by  an  obligee  whereby  the  surety  may  be 
injured  releases  him  absolutely,  and  it  is 
not  material  whether  the  property  so  re- 
leased was  sufficient  to  discharge  the  whole 


debt  or  not  Sneed's  Bxecotor  v.  White,  3 
J.  J.  Marsh.  525,  20  Am.  Dee.  175. 

[4]  Accordingly  it  is  held  that  the  sureties 
on  an  ai>peal  bond  will  l>e  released  from  the 
necessity  to  satisfy  an  afflrmed  judgment  by 
an  act  of  tbe  obligee  which  is  done  with  tbe 
fraudulent  intention  of  preventing  them  from 
exonerating  themselves  from  the  pr(H)erty  ot 
the  principal  judgment  debtor,  or  by  any 
act  of  tbe  obligee  which  has  that  effect  2 
Cyc,  949;  DUl  v.  Cecil,  4  Bush,  579;  Atkin- 
son V.  Fitzpatrlck,  60  S.  W.  516,  22  Ky.  Law 
Bep.  1364;  United  States  Fidelity  &  Gnar- 
an^  Co.  V.  Boyd,  94  S.  W.  35,  29  Ky.  Law 
Rep.  506. 

[S,  I]  In  the  case  under  consideration. 
Barker  had  a  valid  lien  on  the  stodc,  wMcb 
was  not  discharged  or  in  any  wise  affected  by 
the  supersedeas.  The  surety  company's  right 
to  the  benefit  of  this  lien  accrued  when  tbe 
appeal  bond  was  executed.  Kelson  v.  WU- 
Uams,  22  N.  C.  (2  Dev.  &  B.  Eq.)  U8:  Votbea 
V.  Jackson,  U  R.  19  Ch.  Dlv.  616;  DUon 
▼.  Steel,  70  U  J.  Ch.  N.  S.  7»4.  As  a  part  of 
the  contract  of  suretyship  it  had  the  right  to 
rely  on  the  security  afforded  by  the  judg- 
ment, and  on  the  implied  engagement  of 
I^alntiff  that  he  would  not,  by  an  act  of  his. 
deprive  it  of  such  security.  Plaintiff,  while 
alleging  that  he  held  the  stock  as  agent  for 
the  master  commissioner,  does  not  claim  that 
he  sent  the  stock  out  of  the  state  to  tbe 
judgment  debtor  in  pursuance  of  any  order 
or  direction  of  the  coounissioner.  In  other 
words,  be  acted  without  authority  and  on 
his  own  initiative.  Tbe  result  Is  that  by  his 
own  act  and  fault  he  deprived  the  surety  ot 
the  right  to  take  bis  place  and  enforce  tbe 
Judgment  lien  on  the  greater  portion  of  flie 
stock.  Under  the  circumstances  the  surety 
was  released  not  pro  tanto  but  entirely. 

[7]  This  view  Is  attacked  on  the  ground 
that  it  imposes  too  great  a  burden  on  a  poor 
man  who  might  not  be  in  a  position  to  keep 
the  stock,  or  to  obtain  reimbursement  out  of 
the  stock  because  the  judgment  lien  exceeded 
its  value.  The  answer  to  this  ccmtaitUia  Is 
that,  if  he  holds  the  stock  as  agent  for  the 
commissioner,  he  may  turn  It  over  to  the 
commissioner.  If  be  holds  the  stock  as  an 
Individual,  and  for  any  reason  Is  unable  to 
keep  the  stock,  he  may  apply  to  the  court  to 
make  other  provisions  for  Its  keep.  As  the 
judgment  conforms  with  the  views  herein 
e^^ressed.  It  follows  that  It  is  correct 

Judgment  a£Qrmed. 


PBMBBRTON  ▼.  PBMBERTON. 
(Court  of  Appeals  of  Kentucky.    April  IS,. 

1.  DivoBCK  «=>286— AppbaI/— Rkvixw— Soon; 

Although  there  is  no  power  to  reverse  a  di- 

cree  of  divorce,  the  appellate  court  may  coosider 
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the  eridence  to  determine  whether  or  not  alii 
mony  wai  vroperly  awarded. 

[Ed.  Note. — For  other  cases,  see  EHvorce, 
Cent  Dig.  SS  76&,  770;   Dec.  Dig.  i3=>286.] 

2.  DiVORCB   «=>23&— AuitoifY— Obouhds  roB 
RxrDSAL. 

In  a  suit  for  diyorc«  and  alimony,  where  It 
appeared  that  defendant  drank  to  excess,  th« 
het  that  the  plaintiff  had  reprimanded  him  for 
drinkinx  will  not  deprive  her  of  the  right  to 
alimony. 

[EA,  Note.— For  other  cases,  see  Divorce, 
C«nt  Die.  H  670-672.  703 ;   Dec.  Di«.  <S=>23a] 

3.  DiTOBCK     «S9210(S)— AumONT— EXCKBSIVK 
AlXUOHT. 

In  a  Boit  for  divorce  and  alimony  where 
the  family  consisted  ot  plaintiff,  defendant,  and 
defendant's  infant  son  by  a  former  marriage, 
and  There  the  defendant  had  a  net  estate  d 
^2,000,  with  an  expectancy  of  equal  value,  and 
plaintiif  had  no  property,  an  allowance  of  $5,- 

000,  ot  less  than  one-fonrth  of  the  defendant's 
actual  estate,  as  alimony  is  not  excessive. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Oent 
Dig.  li  678,  880;  Dec.  Dig.  <»=»240(6).] 

1.  DivoBCE  «=>182  —  Belief  —  Ezpiitskb  or 
WlTB— '  'Pendbnot.  '  * 

Under  Civ.  Code  Prac  {  424,  and  Ky.  St 
I  2121,  empowering  the  circuit  court  to  grant 
the  wife  maintenance  during  the  i>endency  of  an 
action  for  divorce  and  alimony,  since  an  action 
is  poiding  whether  in  the  circuit  court  or  in  the 
appellate  conrt  on  appeal  the  circuit  court  has 
power  tft  (lant  maintenance  pending  the  ap- 
peal 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  H  968,  587,  688,  625,  688,  641,  657;  Dec; 
Dig.  «3»182. 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Pending.] 

5i  DrroBOK  «s>Zli5  —  ExPKirsEa  or  Wm  — 

Uaintenanck  Peroino  Affkal. 

In  a  suit  for  divorce  and  alimony,  where 
Ute  wife  is  without  means  of  support,  mainte- 
oance  in  the  sum  of  $30  per  month  paidiag  an 
appeal  waa  sot  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
1%  fi  632-434;  Dec.  Dig.  <^:>215.] 

6.  DivoBOB  «=>281— Pi.AiRxirr'a  ▲ttobnkt's 

Fb. 

In  an  action  for  divorce  and  alimony  by 
agreeing  to  dispense  with  proof  and  let  the  chan- 
cellor determine  the  amount  of  the  plaintiff's  at- 
torney's fee,  defendant's  counsel  did  not  waive 
right  to  appeal  from  the  chancellor's  decision. 

[Eld.  Note.— EV>r  other  cases,  see  Divorce,  Cent 
Dig.  I  765;   Deb  Dig.  «s>281.] 

Appeal  from  Clrcait  Court,  Hopkins 
County. 

Action  by  Lacy  Pemberton  against  Henry 
Pemberton.  Judgment  for  the  idalnttfl,  and 
defendant'  appeals.     Reversed. 

LaffooD  &  Waddlll  and  Jonaon  &  Jennings, 
all  of  Madlsonvllle,  for  appellant  Gordon  & 
Gordon  A>  Cox  and  Virgil  Y.  Moore,  all  of 
Madisonville,  for  appellee. 

0LA7,  (X  In  this  action  for  divorce  and 
alimony  Lucy  Pemberton  against  her  hus- 
band, John  Henry  Pemberton,  plaintiff  was 
granted  a  divorce  and  awarded  alimony  in 
the  sum  of  $S,000.  She  was  also  awarded 
the  sum  of  $30  per  month  as  maintenance, 
pending  this  appeal,  and  her  attorney's  fees 
were  fixed  at  $750.    Before  the  appeal  was 


perfected  the  defendant  died,  and,  by  agree- 
ment, the  action  was  revived  in  the  name  ot 
his  administratrix. 

Appellant  inslsta  that  plaintUC  was  not  ea- 
titled  to  aUmony,  that  the  fee  allowed  ber  at> 
tomeys  is  excessive,  and  that  the  chancellor 
was  without  authority  to  award  her  main- 
tenance pending  the  appeal. 

[1]  While  we  have  no  power  to  reverse  the 
decree  of  divorce,  we  may,  nevertheless,  con- 
sider the  evidence  and  determine  whether  or 
not  aUmony  was  properly  awarded.  Beall  v. 
Beall,  80  Ky.  675;  Evans  v.  Evans,  98  Ky. 
510,  20  S.  W.  605,  14  Ky.  Law  Rep.  628; 
Anderson  t.  Anderson,  152  Ky.  773,  164  S. 
W.  1, 

[2]  It  would  serve  no  good  purpose  to  set 
out  at  length  the  evidence  bearing  on  the 
relations  of  the  parties.  We  have  examined 
the  record  with  great  care  and  conclude  that 
the  charge  of  cruel  and  Inhuman  treatment 
is  not  only  made  otit  by  the  testimony  of 
plalntifTs  witnesses,  but  is,  in  a  large  meas- 
ure, sustained  by  the  admissions  of  the  de- 
fendant himself.  It  clearly  appears  that  de- 
fendant drank  to  excess,  and  whUe  In  this 
condition,  and  occasionally  when  sober,  he 
abused  and  handled  his  wife  in  a  very  rough 
and  offensive  manner  and  took  advantage  of 
numerous  <9portunities  to  humiliate  ber 
when  in  the  presence  of  her  friends.  While 
defendant's  evidence  tends  to  show  that  his 
wife  took  delight  in  picking  a  fuss  with  him 
and  frequently  beat  him  with  clothes  brush- 
es and  other  articles,  we  are  not  inclined  to 
place  much  credence  in  these  statements.  It 
does  not  appear  reasonable  that  a  man,  whose 
temper  was  such  that  he  would  disconnect 
the  telephone  wires  and  drive  his  wife  from 
the  telephone  merely  because  he  was  irritated 
by  the  fact  that  she  talked  too  long,  and  who 
weighed  about  180  pounds,  would  submit  to 
a  beating  at  the  hands  of  his  wife,  who 
weighed  only  about  110  pounds.  While  It 
may  be  that  she  reprimanded  him  when  he 
was  drinking,  this  is  certainly  a  privilege 
which  the  law  will  not  deny  to  the  wife 
under  such  drcnmstances,  or  hold  that  it 
constitutes  such  a  grievoas  fault  on  her  part 
as  to  deprive  her  of  the  right  of  alimony. 

[3]'  We  shall  next  consider  whether  or  not 
the  alimony  aUowed  was  reasonable.  At  the 
time  of  the  award  defendant's  estate  had  a 
net  market  value  of  about  $22,000.  Besides 
this,  he  bad  an  expectancy  of  equal,  if  not 
greater,  value.  He  (plainflfF)  and  an  infant 
son  by  a  former  marriage  were  the  only  mem- 
bers of  his  family.  Plalntlfl  had  no  property 
of  any  kind.  It  therefore  appears  that  the  al- 
lowance made  plaintiff  was  less  than  one- 
fourth  of  the  estate  which  he  actually  owned. 
Under  these  circumstances,  we  cannot  say 
that  the  allowance  is  excessive. 

[4-1]  The  further  point  Is  made  that  the 
chancellor  was  without  authority  to  award 
plaintiff  maintenance  pending  the  appeal. 
Both  by  the  Civil  Code  and  by  the  statutes 
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the  drcalt  court  la  empowered  to  grtrnt  the 
wife  maintenance  during  the  pendency  of  an 
action  for  divorce  and  alimony.  Civil  Code, 
{  424;  Kentucky  Statutes,  g  2121.  An  acUon 
Is  pending  whether  In  the  circuit  court  or 
here  on  appeal.  We  therefore  conclude  that 
the  circuit  court  has  the  power  to  grant  main- 
tenance pending  the  appeal.  This  view  Is 
sustained  by  the  weight  of  authority.  Gay 
V.  Gay,  146  Cal.  237,  79  Pac.  885;  State  v. 
District  Ct,  31  Mont  511,  79  Pac.  13 ;  Max- 
well V.  Maxwell,  67  W.  Va.  119,  67  S.  E.  379, 
27I*R.A.  (N.  S.)712;  1  R.  C.  I*  |  20,  p.  882. 
Since  plaintiff  was  without  means  of  support, 
we  conclude  that  the  chancellor  did  not  err 
in  allowing  her  maintenance  In  the  sum  of 
$30  per  month  pending  the  appeaL 

Lastly,  It  Is  contended  that  the  fee  allowed 
plaintiff's  attorneys  Is  unreasonable.  It  ap- 
pears that  plaintiff's  counsel  offered  to  sub- 
mit proof  on  the  question,  but  defendant's  at- 
torneys announced  to  the  court  that  they 
were  willing  for  the  court  to  fix  the  amount 
of  the  attorney's  fee  from  his  knowledge  of 
the  record  gained  from  the  trial  of  the  cause, 
and  on  submission  of  the  motion  for  an  allow- 
ance the  chancellor  fixed  the  fee  at  $750.  By 
agreeing  to  dispense  wltb  the  necessity  for 
proof  and  to  let  the  chancellor  determine  the 
amount  of  the  fee  from  his  knowledge  of  the 
record,  defendant's  counsel  did  not  waive  de- 
fendant's right  to  appeal  from  the  chancel- 
lor's decision.  This  court,  therefore,  has  the 
right  to  consider  the  same  record  and  deter- 
mine whether  or  not  the  fee  allowed  is  rea- 
sonable. After  carefully  examining  the  rec- 
ord and  giving  due  consideration  to  the  char- 
acter and  extent  of  the  services  which  it 
shows  that  plaintiff's  attorneys  rendered,  as 
well  as  to  the  amount  of  property  Involved, 
we  conclude  that  tlie  allowance  of  $750  is 
excessive.  On  the  return  of  the  case  the 
chancellor  will  fix  the  fee  at  $400  as  fuU 
compensation  for  all  services  performed  by 
plaintifTs  counsel. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


RAMET  et  al.  v.  PRANOIS,  DAT  &  CO. 

(Court  of  Appeals  of  Kentucky.    April  13, 
1910.) 

l  bjxkctttobs  amd  adminibtra.t0b8  «=»348— 
Sale  of  Land — Vacating  Obdeb— Failubb 
to  confibm. 

The  fact  that  the  commissioner  sold  all  the 
lands  of  a  decedent  to  pay  his  debts  without 
first  offering  to  sell  a  part,  and  that  his  report 
of  sale  was  never  confirmed,  does  not  justify 
setting  aside  the  judgment  ordering  the  sale, 
since  the  order  of  confirmation  is  separate  from 
the  order  for  sale  and  itself  an  appealable  final 
order,  and  until  it  is  entered  the  validity  of  the 
sale  is  still  before  the  lower  court 

[Ed.  Note. — ^Por  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  1448;  Dec 
Dig.  «&=»348.] 


2.  EXECTTTOBS  AND  ADUINISTBATOBS   ®=»34S— 

Sale     or     Land  —  Vacating     Okbeb  — 

Obodnds. 

That  the  petition  to  sell  lands  of  a  decedent 
to  pay  bis  debts  did  not  state  the  amount  of 
the  debt,  or  that  the  land  was  not  subject  to 
sals  for  the  debts,  or  tiiat  the  debts  were  not 
proper  proof  as  claims  against  the  estate,  does 
not  autnorize  vacating  the  order  for  sale  on 
motion  of  parties  who  were  befctfe  the  court 
when  the  order  was  entered. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig;  {  1448;  Dec. 
Dig.  «g=348.] 

3.  Pbocess  ®=>164(3)— StruKONS— Aundicknt 
OF  Retubn. 

Under  Civ.  Code  Prac.  g  49,  providing  that 
an  erroneous  return  of  summons  may,  with 
leave  of  the  court,  be  amended  according  to  the 
truth,  the  chancellor  can  permit  a  sheriff  to 
amend  his  return  of  summons  in  a  suit  to  sell 
real  estate  of  a  decedent  to  pay  his  debts,  so 
as  to  show  service  on  two  of  the  defendants  who 
were  in  fact  served,  but  were  not  shown  by  the 
return  to  have  been  served. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §g  245,  246 ;   Dec.  Dig.  G=3l64(3).] 

4.  Pbocess    €=3147— Service  —  Evidence  — 
Pboof  Outside  the  Recobd. 

Under  Civ.  Code  Prac.  f  670,  providing 
that  the  clerk  shall  enter  in  full  on  the  docket 
the  return  of  the  (rificer  executing  a  summons, 
and  that  the  entry  shall  be  evidence  of  the  serv 
ice  if  lost,  where  the  record  is  silent  as  to  wheth- 
er a  summons  that  was  issued  was  returned, 
proof  may  be  heard  to  supply  tbf  record,  and,  if 
such  proof  shows  that  the  summons  was  actu- 
ally served  and  the  defendants  present  in  court, 
the  judgment  will  not  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Process,  Hee. 
Dig.  <S=>147.] 

6.  Appeal  and  Ebbob  «=3l050(l)— Habui.bs3 

Ebbob— Admission  of  Evidence. 

Error,  if  any,  in  admitting  evidence  outside 
the  record  to  show  service  of  summcais  is  harm- 
less, where  the  defendants  summoned  were  in 
court  at  the  hearing,  and  under  Civ.  Code  I'rac. 
g  756,  forbidding  reversals  for  errors  in  preju- 
dicing the  substantial  rights  of  the  parties,  docs 
not  reqnire  a  reversal,  since  parties  not  serv- 
ed are  entitled  to  relief  against  a  judgment  only 
if  they  were  not  present  when  it  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  nnd 
Error.  Cent  Dip.  gg  1068,  1069,  41M.  4157; 
Dec.  Dig.  «=>1050(1).] 

6.  EXECUTOBS  AND  Adminibtbatobs  9s»84S— 
Sale  of  I>and— Vacating  Obdeb— Imfbach- 
ING  Returns. 

Under  Ky.  St.  g  3760,  providing  that  unless 
in  a  direct  proceeding  against  himself  or  his 
sureties  no  fact  officially  stated  by  an  officer  in 
respect  of  a  matter  abont  which  be  is  required 
by  law  to  make  a  statement  shall  be  called  in 
question,  except  for  fraud  or  mistake,  an  order 
for  the  sale  of  a  decedent's  real  property  to  pay 
his  debts  cannot,  in  the  absence  of  the  showing 
of  fraud  or  mistake,  be  set  aside  as  to  two  de- 
fendants who  were  shown  by  the  sheriiTB  re- 
turns to  have  been  summoned,  though  the  court 
found  that  the  summons  was  not,  in  fact,  serv- 
ed on  them. 

[Ed.  Note.— For  othw  cases,  set  EiXecutors 
and  Administrators,  Cent  Dig.  g  1448;  Dec 
Dig.  «=a34S.] 

7.  Exectitobb  and  Adminibtbatobb  9=9348 — 
Sale  of  Land— Vacating  Obdeb— Parties. 

A  purchaser  of  land  from  a  grantor  who 
honght  it  at  the  commissioner's  sale  to  pay  the 
debts  of  a  decedent  is  a  necessary  party  to  a 
motion  to  set  aside  the  order  for  sale  for  fraud 
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or  mistake  «t  shertff  In  returning  a  somraons  aa  r 
■erred  on  two  defendanta,  who  were  not,  in  fact, 
■erred.  | 

[Ed.  Note.— For  other  caaee,   see   Executors ' 
and  Administrators,  Gent  Dig.  I  1448;    Dec. 
Dig.  •=9348.1 

Appeal  from  (Arcult  Court,  Knott  County. 

Suit  by  Frands,  Day  &  Co.  against  Sam 
Barney  and  otbers  to  bave  land  owned  by  a 
decedent  sold  to  satisfy  his  debts.  From  a 
judgment  setting  aside  the  order  of  sale  as 
to  two  of  the  defendants  and  affirming  as  to 
the  rest,  the  defendants  appeal,  and  plain- 
tiffs file  a  croes-appeal.  Affirmed  on  the 
original  appeal,  and  reversed  on  the  crosa-ap- 
.peal. 

H.  T.  Bailey,  of  Hlndman,  for  appellants. 
Smith  &  Combs,  of  Hindmas,  tor  appellees. 

CLARKE,  J.  On  March  2,  XdVi,  appellees, 
who  were  creditors  of  John  Ramey,  deceased, 
filed  this  suit  In  the  Knott  circuit  court 
against  the  widow,  the  ten  dilldren,  and  the 
administrate  of  said  John  Ramey.  all  of 
whom  are  appellants  here,  alleging  that  said 
decedent  died  Intestate,  the  owner  and  in 
possession  of  a  small  tract  of  land  that  is 
descril>ed ;  that  he  left  no  itersonal  property ; 
that  be  left  debts  due  appellees  in  the  sum 

of dollars.    Two  sxunmods  and  thirteen 

o^ies  were  issued,  and  a  guardian  ad  litem 
was  appointed  for  two  of  the  children  who 
were  infants,  by  an  order  entered  by  the 
clerk  in  vacatipo,  in  which  it  Is  recited  that 
Bald  Infants  had  theretofore  been  served  with 
mmmons,  but  up<«  what  date  this  order  was 
made  by  the  clerk  does  not  appear  in  the  rec- 
ord. 

The  master  commissioner,  pursuant  to  an 
order  of  reference,  advertised  for  daims 
against  said  decedent's  estate,  and  upon  the 
date  fixed,  having  received  the  claims  of  ap- 
pellees, and  no  other,  at  the  next  term  of 
court  filed  a  report  allowing  these  claims 
against  said  estate,  although  from  the  re- 
port itself  It  is  apparent  that  the  claims 
were  not  properly  proven.  The  report  at  a 
subsequent  day  oC  said  term,  no  objections 
thereto  having  been  filed,  was  confirmed,  the 
goardian  ad  litem  filed  his  answer,  and,  the 
case  being  submitted,  the  court  <m  July  27, 
1912,  entered  a  Judgment  directing  a  sale  by 
the  master  commi88i<mer  of  a  sufficiency  of 
the  land  to  pay  said  claims  and  costs.  At 
a  subsequent  term  of  court  the  master  com- 
missioner reported  that  he  had  sold  the 
whole  of  said  labd  for  the  sum  of  $146,  the 
amount  of  the  debt,  Interest  and  costs,  with- 
out stating  whether  or  not  bids  were  request- 
ed at  the  sale  for  the  amount  of  the  debts, 
hiterest,  and  costs  for  a  less  quantity  than 
the  whole  of  the  land.  The  record  does  not 
show  that  the  sale  was  ever  confirmed,  that  a 
deed  was  ever  made  to  the  purchaser,  or  that 
anything  else  was  ever  done  In  the  case  until 
on  July  16,  1914,  vrtien  appellants  filed  the 
f<dlowlng  motion  in  said  acti<»  to  vacate  and 
set  aside  the  Judgment: 


"The  defendants,  Sam  Ramey,  Kenas  Ramey, 
Bob  Ramey,  George  Ramey,  Cliarlie  Ram.ey,  WU- 
lie  Ramey,  Kattierine  Ramey-Thacker,  Marga- 
rette  Conley,  Hannah  Conley,  Martlia  Conley, 
Mary  Conley,  Christena  Ramey,  and  K.  J.  Day, 
administrator,  move  the  court  that  tliia  cause  of 
action  be  redocketed,  and  the  judgment  rendered 
against  them  herein  at  the  July  term  of  the 
Knott  circuit  court,  1012,  recorded  in  Order 
Book  No.  8,  on  page  301,  and  the  commission- 
er's deed  executed  by  James  Stamper,  the  com- 
missioner to  Kelley  J.  Day  and  a.  C.  Francis, 
placed  upon  said  judgment,  be  vacnted,  set 
aside,  and  canceled,  because  these  defendants 
were  not  before  the  court  at  the  time  the  judg- 
moit  was  rendered  against  them. 

"(2)  Becanse  the  master  commissioner's  re- 
port was  never  confirmed  by  the  court. 

"(3)  Because  the  petition  on  wliich  the  judg- 
ment was  rendered  aid  not  state  a  cause  of  ac- 
tion against  these  defendants,  and  that  the  ac- 
tion was  instituted  to  settle  the  estate  of  John 
Ramey,  deceased,  and  the  petition  did  not  dis- 
close the  amount  of  the  deceased's  indebtedness 
to  either  of  the  parties,  that  is,  of  either  of  the 
plaintiffs  in  the  action,  nor  did  it  disclose  tlie 
value  of  the  real  estate  owned  by  the  deceased^k 
John  Ramey,  at  the  time  of  liis  death,  in  which 
they  were  seeking  to  sell  to  satisfy  plaintiffs' 
claims  therein. 

"(4)  Because  the  land  sought  to  he  sold  in  the 
action  was  only  worth  about  $350,  and  that  at 
the  time  of  Jonn  Ramey's  death  he  left  a  wid- 
ow and  two  infant  children  who  were  residing 
npon  the  land  sought  to  be  sold  at  the  time  this 
suit  was  instituted,  and  that  same  was  all  of  the 
property  owned  by  the  deceased,  John  Ramey, 
at  the  time  of  his  death. 

"(5)  Because  the  plaintiffs  in  this  action  fail- 
ed to  prove  tbdr  daims  asainst  the  deceased, 
John  Ramey,  as  required  by  law,  and  the  court 
had  no  right  to  enter  judjcment  for  the  plain- 
tiffs unless  the  claims  were  properly  proved. 

"(6)  Because  the  master  commissioner  sold 
the  whole  of  said  tract  of  land  to  satia^  plain- 
tiffs' demands,  without  offering  to  sell  a  part  of 
same  to  satisfy  plaintiffs'  claim,  and  for  the  rea- 
sons above  stated  the  judgment  rendered  herein 
is  absolutely  void,  and  tiiat  the  sale  and  master 
commissioner's  deed  executed  under  the  said 
judgment  are  void. 

"Wherefore  the  plaintiffs  pray  the  judgment 
of  the  court" 

On  November  18,  ldl4,  appellants  moved 
to  redocket  the  case  and  set  aside  the  Judg- 
ment On  March  12,  1915,  appellees  moved 
the  court  to  permit  the  ex-sherlff  to  amend 
his  return  dn  the  summons,  which  motion 
was  sustained  by  the  court,  but  the  amended 
return  is  not  in  the  record. 

The  return  of  the  officer  upon  the  sum- 
mons stated  that  the  summons  had  been  ex- 
ecuted upon  all  but  two  of  the  defendants 
to  said  suit  The  court  after  hearing  testi- 
mony upon  the  question  whether  or  not  the 
defendants  were  before  the  court  when  the 
original  Judgment  was  rendered,  entered  a 
Judgment  adjudging  that  the  two  defendants, 
who  by  the  record  were  shown. not  to  have 
been  summoned,  had  been  summoned  In  fact, 
and  were  before  the  court  when  the  Judg- 
ment was  entered,  but  that  three  of  the  de- 
fendants in  said  action,  who  by  the  return 
on  the  summons  were  shown  to  be  before  the 
court,  bad  not  been  summoned  in  fact  t^nd 
were  not  before  the  court  when  said  Judg- 
ment was  rendered ;  and  the  court  thereupon 
set  aside  and  held  for  naught  the  Judgment, 
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sale,  and  deeds  to  the  purchaser  and  his 
vendee,  In  so  far  as  same  affected  the  Inter- 
ests of  the  three  appellants  whom  the  court 
held  had  not  been  summoned  when  the  Judg^ 
ment  was  entered,  but  holding  said  judsrment, 
sale,  and  deeds  valid  and  binding:  against  the 
other  parties  to  said  action.  It  wQI  be  seen 
from  this  judgment  that  a  deed  had  been 
made  to  the  purchaser,  and  that  the  pur- 
chaser had  conveyed  the  land  to  another, 
who  Is  not  a  party  hereto. 

Appellants  are  appealing  from  so  modi  of 
said  judgment  as  held  valid  the  former  Judg- 
ment, sale,  and  deeds  to  said  land,  and  ap- 
pellees have  been  granted  in  this  court  a 
cross-appeal  from  so  much  of  said  Judgment 
as  held  Invalid  and  set  aside  said  former 
Judgment,  sale,  and  deed  so  far  as  same  af- 
fect the  interest  of  Martha  Conley,  Charley 
Ramey,  and  Willie  Barney  who  were  held 
not  to  have  been  before  the  court  when  the 
judgment  was  entered. 

The  first  reason  assigned  in  the  motion  to 
set  aside  the  original  Judgment  in  this  case  is 
the  only  one  of  the  six  set  out  In  said  motion 
that  present  any  difflcultles,  and  is  the  only 
one  tliat  seems  to  have  been  considered  in 
the  lawer  court  or  that  is  seriously  argued 
here;  so,  for  convenience,  we  will  leave  it 
until  the  last,  and  first  dispose  of  the  others 
In  their  order. 

[1]  1.  The  second  reason  assigned  in  said 
motion  Is  that  the  master  commissioner's  re- 
port of  sale  was  never  confirmed  by  the 
court.  It  Is  true  that  the  record  does  not 
show  that  this  report  was  ever  confirmed,  or 
that  deed  was  ever  made  to  the  purchaser  of 
the  land,  but  those  fleets  do  not  constitute 
ground  for  setting  aside  the  Judgment  or- 
dering the  sale.  The  validity  of  a  sale  Is  dis- 
tinct from  the  validity  of  the  Judgment  (Bean 
V.  Haflendorfer,  84  Ky.  685,  2  S.  W.  656,  8 
S.  W.  138,  8  Ky.  Law  Rep.  739),  and  an  or- 
der confirming  or  refusing  to  confirm  a  sale 
is  a  final  order  and  appealable  (Dawson  v. 
Mtsey,  10  Bush,  408 ;  Elncald  v.  Tutt,  88  Ky, 
392,  U  S.  W.  297,  10  Ky.  Law  Rep.  1006 ;  Al- 
len V.  Graves,  3  Bush,  491 ;  Hughes  v.  Swope, 
88  Ky.  254,  1  8.  W.  394,  8  Ky.  Law  Rep.  256). 
The  trial  court  has  not  yet  disposed  of  this 
question,  and  until  It  does  the  validity  of  the 
sale  is  not  here.  The  same  condition  exists 
with  reference  to  the  sixth  ground  asslgpaed. 

[2]  2.  The  third,  fourth,  and  fifth  reasons 
assigned  in  said  motion,  if  true,  would  not 
render  the  Judgment  void,  and  are  not 
grounds  for  setting  aside  the  judgment  upon 
motion  in  the  trial  court,  n'^d,  If  the  parties 
were  before. the  court,  they  are  precluded  by 
the  judgment  as  to  each  of  these  matters, 
and  cannot  now  complain  thereof. 

[3]  3.  The  first  reason  assigned  in  said 
motion  to  set  aside  the  Judgment  is  that  the 
defendants  .were  not  before  the  court  at  the 
time  the  Judgment  was  rendered  against 
them.  The  oflicer's  return  upon  the  sum- 
mons in  the  record  shows  that  summons  had 
been  executed  upon  all  of  the  defendants  ex- 


cept Kenas  Barney  and  Bob  Ramey ;  that  a 
guardian  ad  litem  had  been  regularly  ap- 
pointed for  the  two  infant  defendants,  Charley 
Ramey  and  Willie  Ramey,  after  service  of 
the  summons  upon  them,  and  that  he  bad 
filed  his  answer. 

The  record  further  shows  that  two  sets  of 
summons  had  been  Issued  by  the  clerk  .wben 
the  petition  was  filed,  and  that  but  one  of 
said  summons  was  to  be  found  in  the  papets. 
Upon  this  question  the  court  permitted  evl- 
denoe  to  be  Introduced  on  behalf  of  all  of  the 
parties,  from  which  it  was  shown  that  a  sum- 
mons was  executed  by  another  oflloer  upon 
the  two  appellants  not  served  by  the  officer 
who  made  the  return  on  the  summons,  but 
that.  If  the  officer  .who  executed  the  sum- 
mons upon  them  ever  made  return  thereof, 
the  same  had  been  lost. 

Appellants  contend  that  It  was  arOT  toe 
the  chancellor  to  permit  the  (^cer  to  amend 
his  return  so  as  to  show  that  Kenaa  and 
Bob  Ramey  had  been  summoned,  or  to  hear 
proof  whether  or  not  they  were.  In  fact, 
before  the  court,  when  they  did  not  sliow 
they  had  been  summoned,  but  there  la  no 
merit  In  this  contention.  It  has  long  been 
the  rule  in  this  state  and  generally  that  an 
officer  may  amend  his  return  upon  leave  of 
court  even  after  Judgment  and  after  his 
term  of  office  expires.  Section  ^  of  the 
Civil  Code;  Irvine  v.  Bcobee,  6  litt  70; 
Newton  v.  Prather,  1  Dnv.  100;  Thompson 
v.  Moore,  91  Ky.  80,  16  8.  W.  6,  12  Ky.  Uw 
Rep.  664;  Tyler  t.  Jewell.  11  S.  W.  25,  10 
Ky.  Law  Rep.  887;  Russell  v.  Durham,  29 
8.  W.  16,  16  Ky.  Law  Bep.  616;  32  Cy& 
537;  28  Cye.  872. 

[4]  And,  where  the  record  is  silent  as  to 
whether  a  summons  that  was  issued  was  re- 
turned, proof  may  be  heard  to  supply  the 
record,  aa  It  is  provided  by  section  670  of 
the  Civil  Code  that  the  clerk  shall  enter  in 
full  upon  the  docket  the  return  of  the  officer 
executing  a  summons,  and  that  the  entry 
shall  be  evidence  of  the  service  If  lost  And 
tt  has  been  held  by  this  court  that  the  entry 
is  merely  secondary  evidence  (Robinson  v. 
Mobley,  1  Bush,  106;  Jones  v.  Edwards,  78 
Ky.  6),  and  entitled  to  more  weight  than  the 
recollection  of  the  defendant  and  officer 
(Lemming  v.  Mulllns,  6  Ky.  Law  Rep.  523; 
Chandler  v.  Inman,  140  Ky.  786,  131  S.  W. 
789 ;  32  Gyc.  640 ;  Slatton  v.  Jonson,  4  Hayw. 
[Tenn.]  197;  Jones  ▼.  Bibb  Brick  Co.,  120 
Ga.  321,  48  S.  B.  25;  Doty  v.  Deposit  Build- 
ing &  Loan  Ass'n,  108  Ky.  flO,  46  S.  W.  219, 
47  S.  W.  433,  20  Ky.  Law  Rep.  625,  43  L.  B. 
A.  551,  554). 

[6]  In  the  Instant  case  two  sets  of  som- 
mons  were  issued,  and  but  one  returned,  u 
appears  from  the  record.  Vrota  the  proof 
heard  upon  the  trial  of  the  motion  it  was 
shown  that  Kenas  and  Bob  Ramey  were  ac- 
tually served  with  summons,  presumably 
from  the  set  not  returned  or  returned  but 
lost  They  were  present  at  the  trial  of  the 
motion,  and  did  not  testii^,  no  doubt,  be- 
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canse  tbejr  wonld  have  had  to  admit  the  stun- 
momi  lutd  been  executed  upon  them.  Clearly 
the  chancellor  did  not  err  In  refusing  to  set 
aside  the  judgment  as  to  them;  and,  even 
if  It  had  been  error,  which  it  was  not,  for  the 
chancellor  to  hear  proof  to  supply,  not  con- 
tradict the  recwd,  they  were  not  prejudiced 
thereby,  because  they  were  entitled  to  the 
relief  sought  only  if.  In  fact,  they  were  not 
before  the  court  when  the  judgment  was  ren- 
dered.. Civil  Code,  !  756. 

[I]  4.  Appellees  complain  on  the  cross-ap- 
peal that  it  was  error  for  the  lower  court 
to  set  aside  the  judgment  as  to  Martha  Con- 
Icy,  Charley  Ramey,  and  WUlie  Ramey,  who 
were  before  the  court  on  the  record  when  the 
jQdgment  was  entered. 

Section  S7flO  of  the  Kentndiy  Statutes  pro- 
vides: 

"Unless  in  a  direct  proceedlnit  against  himself 
or  his  sureties,  no  fact  oflScially  stated  by  an 
officer  in  respect  of  a  matter  about  which  he  is 
by  law  requued  to  make  a  statement,  in  writ- 
ing, either  in  the  form  of  a  certificate,  return 
or  otherwise,  shall  be  called  in  question,  except 
DDon  the  allegadoa  of  fraud  in  the  party  ben- 
efited thereby,  or  mistake  on  the  part  of  the  offi- 
cer." 

This  Is  not  a  direct  proceeding  against  the 
officer  or  his  sureties,  and  there  is  no  allega- 
tion of  fraud  upon  the  part  of  the  parties 
benefited  or  <rf  mistake  upon  the  part  of  the 
officer. 

It  therefore  results  that  the  writy  of  the 
return  of  the  officer  showing  that  all  of  the 
defendants  had  been  summoned  except  Kenas 
Ramey  and  Bob  Ramey  could  not  be  called 
in  question  in  this  proceeding,  except  upon 
the  ground  of  fraud  or  mistake,  and  that  the 
lower  court  erred  in  setting  aside  the  judg- 
ment as  to  Martha  Conley,  Charley  Ramey, 
and  WUlIe  Ramey  in  the  absence  of  a  show- 
faig  of  fraud  or  "mistake.  32  Cyc.  617 ;  Bar- 
bour V.  Newkirk,  83  Ky.  529;  Utter  v.  Smith, 
80  S.  W.  447,  25  Ky.  Law  Rep.  2272 ;  Byers 
T.  First  State  Bank,  etc.,  169  Ky.  135,  166  8. 
W.  790;  Prlbble  v.  Hall,  13  Bush,  61;  Tay- 
lor T.  Lewis,  2  J.  J.  Marsh.  400,  19  Am.  Dec. 
135;  Shoffet  t.  Menifee,  4  Dana,  150;  Xliom- 
U  T.  Ireland,  88  Ky.  681,  11  8.  W.  663,  11 
Ky.  Law  Rep.  103,  21  Am.  St  Rep.  866;  Doty 
r.  TfepoAt  Building  &  Loan  Ass'n,  103  Ky. 
710,  46  8.  W.  219,  47  S.  W.  433,  20  Ky.  Law 
Rep.  625,  43  Ij.  R.  A.  661,  664. 

Statements  in  the  opinions  In  Francis  ▼. 
Lilly's  Ex'x,  124  Ky.  236,  88  S.  W.  996,  30 
Ky.  Law  Rep.  391,  and  Duff  ▼.  Combs,  132 
Ky.  710, 117  8.  W.  269,  contrary  to  the  plain 
proTidons  of  section  3760  of  the  Statutes  are 
mere  dicta,  and  are  disavowed. 

[7]  And,  even  if  fraud  or  mistake  had  been 
asserted,  the  vendee  of  the  purchaser  of  the 
land  was  a  necessary  party,  entitled  to  notice 
and  to  be  subrogated  to  the  rights  of  the  pur- 
chaser at  the  sale,  the  purchase  money  hav- 
ing been  used  to  pay  the  debts  and  costs 
against  the  estate   of  the  decedent   John 


Bamey,  from  whom  appellants  inherited  the 
land  subject  to  these  charges. 

Wherefore  the  judgment  is  affirmed  on  the 
original  and  reversed  on  the  cross  appeal  for 
proceeding  consistent  herewith. 


SIZEMORB'S  ADM'R  v.  LBXINGTON  ft  B. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.    April  14, 
1916.) 

L  Railroads  «=>367— Ofebation— InmniES 
TO  Pkrsons  on  Track— Dutt  as  to  Tbes- 

PASSEBS. 

The  rule,  requiring  those  operating  railroad 
trains  to  anticipate  the  presence  of  persons  on 
the  right  of  way  and  to  maintain  a  lookout  for 
them  and  give  warning  of  the  movements  of 
trains,  is  confined  to  cities  or  thickly  populated 
communities,  and  does  not  extend  to  rural  com- 
munities or  sparsely  settled  places,  though  the 
tracks  at  those  places  may  be  used  by  a  large 
number  of  persons. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1235;  Dec.  Dig.  «=>357.] 

2.  RAiutoADS  «=>359(1)—Opehatiok— Inju- 
ries TO  Persons  on  Track  —  Dutt  as  to 
Trespassers. 

A  railroad's  servants  in  charge  of  a  train 
owe  a  trespasser  on  the  right  of  wa^  no  duty 
other  than  ordinary  care  to  avoid  injuring  him 
after  discovery  of  his  peril 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  1238;  Dec.  Dig.  <S=»359(1).] 

3.  Railroads  €=9372(4)— Operation— Inju- 
ries TO  Persons  on  Track  —  Rate  op 
Speed. 

The  rate  of  speed  of  a  train  is  immaterial 
to  the  question  of  the  railroad's  liability  for 
injuries  to  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1271,  127.4;   Dec.  Dig.  <S=»372(4).] 

4.  Railroads  ^»355(1)— Operation— Inju- 
BiEs  TO  Persons  on  T^ck— Lookoxtt  and 
Signals. 

That  a  railroad  accident  occurred  within 
100  feet  of  a  public  crossing  does  not  atEect  the 
right  of  recovery  against  the  railroad,  since  the 
duty  of  maintaining  a  lookout  or  giving  signals 
at  crossings  is  not  for  the  benefit  of  persons  on 
other  parts  of  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroafls, 
Cent.  Dig.  fg  1220, 1223,  1227, 1235;  Dec  Dig. 
«=»355(1).] 

5.  Railroads  «s»886(^^— Operation— Inju- 
ries TO  Persons  on  Track— Evidence. 

In  an  action  for  the  death  of  a  person  on  a 
railroad  track,  evidence  held  to  show  that  the 
train  operatives,  though  maintaining  a  lookout 
could  not  have  prevented  the  accident  after  dis- 
covering the  presence  of  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  if  1360, 1361;  Dec.  Dig.  «=9398(4).] 

6.  Railroads  «=3381(6)— Operation— Inju- 
ries TO  Persons  on  Track— Contributobt 
Neolioenoe. 

Where  a  person  47  years  of  age  of  average 
intelligence,  without  defect  of  vision  or  hearing, 
walking  between  the  rails  of  a  railroad  track, 
paid  no  attention  to  repeated  blasts  of  the  train 
whistle  and  was  struck  and  killed,  his  contribu- 
tory negligence  bars  recovery  for  hb  death. 

[Ed.  Note.— For  other  cases,  see  RailroadSt 
Cent  Dig.  S  1290;  Deo.  Dig.  <S=>381(6).] 
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Appeal  from  Circuit  Coort,  Perry  Gonnty. 

Action  by  A.  B.  Slzemore's  administrator 
against  the  liexlngton  &  Eastern  Railway 
Company.  B*rom  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

F.  J.  Brersole,  Hogg  &  Jobnson,  and  Mil- 
ler &  Wheeler,  all  of  Hazard,  for  appellant 
Wootton  &  Morgan,  of  Hazard,  Samuel  M. 
Wilson,  of  Lexington,  and  Benjamin  D.  War- 
fleld  and  Charles  JL  Moorman,  both  of  Loula- 
vllle,  for  appellee. 

SETTLE,  J.  A.  B.  Sizemore  was  run  over 
and  killed  November  10,  1012,  by  a  work 
train  owned  by  the  appellee,  Lexington  & 
Eastern  Railway  Company,  and  operated  by 
its  servants.  The  accident  occurred  near  the 
Tillage  of  Krypton,  In  Perry  county,  and  at  a 
point  about  100  feet  from  where  a  county 
road  crosses  the  railroad  track.  The  ad- 
ministrator of  the  decedent's  estate  sued  In 
the  Perry  circuit  court  to  recover  damages 
for  his  death,  alleging  In  the  petition  that  It 
was  caused  by  the  negligence  of  appellee's 
servants  in  charge  of  the  work  train.  The 
answer  of  the  appellee  denied  the  negligence 
charged  in  the  i)etitlon,  and  alleged  contribu- 
tory negligence  on  the  part  of  the  decedent, 
and  the  latter  plea  was  controverted  by  re- 
ply. On  the  trial  the  circuit  court,  after  the 
introduction  of  the  appellant's  evidence,  on 
appellee's  motion,  peremptorily  instructed  the 
Jury  to  return  a  verdict  for  the  latter,  which 
was  accordingly  done.  From  the  Judgment 
entered  upon  that  verdict  tibia  appeal  Is 
prosecuted. 

At  the  time  of  the  accident  appellee's  rail- 
road bad  not  been  completed,  bat  bad  been 
in  operation  to  Krypton  and  for  some  dis- 
tance beyond  for  about  six  months.  No  per- 
manent station  or  depot  had  then  been  estab- 
lished at  Krypton,  but  trains  operated-  on  the 
road  were  stopped  at  a  temporary  station  in 
use  there.  About  a  quarter  of  a  mile  west 
of  Krypton  appellee's  raUroad  track  is  cross- 
ed by  a  county  road,  and  the  decedent  was 
admittedly  killed  at  a  point  100  to  110  feet 
west  of  the  road  crossing  in  question. 
Whether  he  was  then  returning  to  Krypton 
from  Glenn,  a  store  and  post  offlce  on  the 
-  railroad  three-fourths  of  a  mile  west  of  the 
crossing,  or  from  a  church  near  Glenn,  at 
which  religions  services  were  being  held  on 
that  day  (Sunday),  does  not  appear  from  the 
evidence ;  but  the  evidence  does  show  that  be 
was  walking  on  the  railroad  track  and  be- 
tween the  rails  thereof  at  the  time  be  was 
overtaken  and  killed  by  the  train.  Between 
Glenn  and  the  road  crossing  near  which  the 
decedent  was  killed  the  railroad  track  passes 
through  a  deep  cut  known  as  the  Campbell 
cut,  the  eastern  end  of  which  terminates 
about  200  yards  from  the  crossing  near  which 
the  accident  occurred,  but  between  the  end 
of  the  cut  and  the  crossing  there  is  a  long 
sharp  curve  upon  a  heavy  fill,  the  fill  being 
constructed  over  the  Campbell  creek  near  Its 


mouth.  Between  the  crossfaig  ajid  the  moutli 
of  the  cut  there  is  no  roadway  paralleliiiK 
the  railroad  tra<^,  but  there  was  another 
traveled  way  contiguous  to  the  railroad  track, 
which  could  be  used,  and  was  used,  by  per- 
sons in  going  from  Krypton  to  Glenn  and 
from  Glenn  to  Krypton.  There  were,  per- 
haps, a  half  dozen  families  and  residences 
between  Krypton  and  Glenn,  but  none  of 
these  residences  were  situated  immediately 
upon  the  railroad. 

[1]  Several  of  appellant's  witnesses'  testi- 
fied that  persons  in  passing  between  Krypton 
and  Glenn  frequently,  and  even  daily,  walk- 
ed appellee's  railroad  track.  They  differed, 
however,  as  to  the  number  of  persons  using 
the  track,  the  estimate  ranging  from  10  to  a 
larger  number  dally;  that  of  one  witness, 
the  appellant,  being  that  it  was  probably  used 
by  100  pe<q>le  dally.  But  it  was  neither  al- 
leged in  the  petition,  nor  shown  by  the  evi- 
dence, that  such  use  of  appellee's  railroad 
track,  between  the  points  mentioned,  was 
necessary,  was  assented  to  by  it,  or  had  con- 
tinued such  a  length  of  time  as  shows  appel- 
lee's acquiescence  therein.  In  other  words,, 
the  evidence  fails  to  show  such  use  of  ap- 
pellee's track  at  the  place  of  the  accidait  as 
Imposed  upon  it,  in  operating  its  trains,  the 
duty  of  anticipating  the  presence  of  persons 
thereon,  or  of  maintaining  a  lookout  for 
them  and  giving  warning  of  the  movements 
of  the  trains.  The  rule  requiring  these  pre- 
cautions npcm  ttie  part  of  those  operating 
railroad  trains  Is  confined  to  cities  or  thick- 
ly populated  communities,  and  cannot  be  ex- 
tended to  rural  communities,  or  sparsely  set- 
tled places,  although  the  tracks  at  those 
places  may  be  used  by  a  large  number  of 
persons.  C.  &  O.  By.  Ca  t.  Nipp's  Adm'z, 
125  Ky.  49,  100  S.  W.  246,  30  Ky.  Law  Bep. 
1131:  L.  &  N.  B.  Co.  V.  Redmon's  Adm'x,  122 
Ky.  385,  91  8.  W.  722,  28  Ky.  Law  Rep.  1293 ; 
MUler'B  Adm'r  v.  L  C  R.  Co.,  118  S.  W.  348 : 
Cumberland  B.  Co.  t.  Walton,  166  Ky.  871, 
179  S.  W.  246. 

There  are,  however,  some  other  cases — 
such  as  Chesapeake  &  O.  B.  Co.  v.  Warnock's 
Adm'r,  150  Ky.  76,  150  S.  W.  20;  Corder's 
Adm'r  V.  C,  N.  O.  &  T.  P.  By.  Co.,  155  Ky. 
536,  169  S.  W.  1144 ;  C.  &  O.  By,  Co.  v.  Daw- 
son's Adm'r,  159  Ky.  296,  167  S.  W.  125— 
in  which  it  was  held  that  the  question  wheth- 
er the  party  injured  was  a  mere  trespasser 
or  a  licensee  must  depend,  not  upon  the  fact 
whether  the  accident  happened  in  an  in- 
corporated d.ty  or  town,  but  on  the  number 
of  persons  using  the  track  at  the  place  of 
the  accident,  and,  further,  that  the  question 
should  be  left  to  the  decision  of  the  Jury  un- 
der a  proper  instruction  from  the  court; 
but  as  in  the  instant  case  the  evidence  failed 
to  show  such  use  of  appellee's  track  as  im- 
I)osed  upon  it,  while  operating  its  train,  the 
duty  of  anticipating  the  presence  of  persons 
on  it  at  the  place  of  the  accident,  or  of  main- 
taining a  lookout  for  them  and  ^vlng  warn- 
ing of  the  movements  of  the  train,  there  was 
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DO  reason  tar  snbmlttiiig  this  question  to  the 
lory. 

It  Is,  however,  apparent  from  appellant's 
evidence  that  appellee's  servants  in  charge  of 
the  train  on  the  occasion  in  (jnestlon,  In  op- 
erating it,  exercised  all  the  care  that  coald 
hare  been  required  of  them  had  the  deceased 
been  a  licensee.  Practically  all  the  witnesses 
agreed  that  the  engine  whistle  was  blown 
either  as  the  train  approadied  the  cut  or 
after  it  entered  it.  Jack  Hibbard,  an  eye- 
witness to  the  killing  of  the  decedent,  tes- 
tlfled  that  when  the  train  came  ont  of  the 
cut  it  sounded  the  whistle  three  times,  the 
deceased  then  being  about  80  or  40  yards 
ahead  of  it,  but  that  the  latter  kept  walking 
along  the  track  and  seemed  to  pay  no  at- 
tention to  the  whistle  or  noise  of  the  train ; 
that  the  train  was  composed  of  an  engine, 
tender,  two  cars  and  a  caboose,  one  of  the 
cars,  a  flat,  being  In  front  of  the  engine. 
The  witness  further  testified  that  when  the 
train  came  In  sight  Rowlan,  appellee's  brake- 
man,  was  standing  on  the  front  end  of  the 
flat  car  ahead  of  the  engine,  and  that  the 
engineer  was,  at  the  same  time,  maintaining 
a  lookout  from  his  cab;  that  Rowlan  made 
signals  with  his  hand,  and  as  the  car  got 
close  decedent  attempted  to  strike  him  with 
Us  hat;  but  whether  the  signals  given  by 
Rowlan  with  his  hand  were  intended  for 
the  engineer  or  decedent  the  witness  was 
unable  to  say.  The  whistling  of  the  train 
while  in  the  cut  or  approaching  it  was  evi- 
dently for  the  crossing  near  which  the  de- 
cedent was  killed,  and  the  three  blasts  heard 
by  Hibbard  after  it  emerged  from  the  cut 
most  have  been  given  to  warn  the  decedent 
of  the  danger  he  was  in  from  the  train; 
and,  if  so,  whUe  the  train  could  not  have 
been  stopped  within  the  30  or  40  yards  In- 
tervening between  the  flat  car  and  the  de- 
cedent, the  latter  could,  U  he  had  heeded  the 
signal,  tiave  stepped  from  the  track  In  time 
to  save  his  life.  The  testimony  of  Hibbard 
U  corroborated  in  all  essential  particulars 
by  that  of  Isaac  Hamden,  the  only  other 
witness,  besides  Hibbard,  who  bad  the  de- 
cedent directly  In  view  when  the  train  struck 
Um.  There  was  a  diversity  of  statement 
among  appellant's  witnesses  as  to  the  speed 
of  the  train  at  the  time  of  the  accident,  but 
It  is  evident  from  the  evidence  as  a  whole 
tlut  Its  speed  was  not  so  great  as  to  be  uor 
moal  or  unsafe  in  approaching  a  crossing. 

[2-4]  If  at  the  time  he  was  struck  and  kill- 
ed by  the  train  the  decedent  was  a  mere 
trespasser  upon  appellee's  railroad  track — 
and  such  the  evidence  convincingly  shows 
was  his  status — a]H)eUee  was  clearly  entitled 
to  the  peremptory  instruction  given  by  the 
trial  court.  As  the  decedent  was  a  trea- 
pasger,  apiiellee's  servants  in  charge  of  the 
train  owed  him  no  duty,  other  than  to  use 
ordinary  care  to  avoid  Injuring  him,  after 
the  discovery  of  his  peril.  It  is  therefore 
Mt  material  whether  the  train  that  killed 
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him  gave  the  statutory,  or  any,  signal  of 
Its  approach  to  the  imbllc  crossing,  nor  does 
the  speed  at  which  the  train  was  running 
enter  Into  the  case.  Under  the  drcutm- 
stances  attending  his  use  of  the  raUroad 
track,  those  in  charge  of  the  train  were  not 
required  to  anticipate  his  presence  thereon, 
and  It  owed  blm  no  lookout  duty.  That  the 
accident  happened  near — ^that  is,  within  one 
hundred  feet  of — a  public  crossing  did  not 
add  to  the  appellant's  right  of  recovery.  A 
trespasser  Is  none  the  less  a  trespasser  be- 
cause struck  and  Injured  on  the  track  near 
a  crossing.  As  said  in  Helton'  Adm'r  v.  C. 
&  O.  By.  Co.,  167  Ky.  380,  163  S.  W.  224: 

"The  fact  that  tbe  decedent  was  struck  by 
the  train  near  the  crossing  furnishes  no  strong- 
er ground  for  a  recovery  than  if  there  had  been 
no  crossing." 

And,  as  also  said  in  L.  &  N.  B.  Co.  v. 
Redmon's  Adm'x,  122  Ky.  885,  91  8.  W.  722, 
28  Ky.  Law  Rep.  1293: 

"While  It  Is  the  duty  of  those  in  charge  of 
trains,  in  approaching  a  public  crossing,  wheth- 
er in  a  city  or  the  country,  to  give  the  custom- 
ary and  necessary  signals  for  the  protection  of 
persons  having  the  right  to  use  such  crossing, 
this  duty  need  not  be  performed  for  the  benefit 
of  trespassers  who  may  be  using  the  ti^ack  else- 
where.'' Willis'  Adm'x  v.  L.  &  N.  R.  Co.,  164 
Ky.  124,  175  S.  W.  la 

[5]  It  is  manifest  fr<Mn  tbe  testimony  of 
Hibbard  and  Hamden,  the  only  witnesses 
who  were  In  a  position  to  see  and  know  all 
that  occurred  at  the  time  of  the  accident, 
that  appellee's  brakeman  on  the  car  In  front 
of  the  engine  and  the  engineer  In  the  cab  of 
the  engine,  though  both  were  maintaining  a 
lookout  along  the  track  In  front  of  the  train, 
were  prevented  by  tbe  walls  of  the  cut,  and 
the  great  curve  in  the  track  after  leaving 
the  cut,  from  seeing  the  decedent  until  the 
front  car  was  within  30  or  40  yards — ^that 
is,  from  90  to  120  feet— of  him,  and  that  It 
was  impossible  for  the  train  to  have  been 
stopped  within  that  distance  before  striking 
him.  So,  If  It  be  assumed  that  the  engineer 
and  brakeman  actually  discovered  the  de- 
cedent's peril  before  the  train  struck  him, 
the  conclusion  Is  inevitable  from  the  evidence 
that  they  could  not,  by  the  exercise  of  or- 
dinary care,  tiave  stopped  the  train  In  time 
to  prevent  It  from  striking  and  killing  him. 

[•]  Giving  to  the  appellant's  evidence  all 
the  weight  to  which  It  Is  entitled,  It  never- 
theless faUed  to  show  that  the  death  of  the 
decedent  was  attributable  to  the  negligence 
of  appellee's  servants  in  charge  of  the  work 
train,  and,  on  tbe  contrary,  conduced  to  prove 
that  it  was  caused  by  his  own  uegligcuce, 
as  it  conclusively  shows  an  abs(dute  failure 
upon  his  part  to  take  any  precaution  for  his 
own  safety.  It  appears  from  the  evidence  that 
the  deoedent  was  a  strong,  healthy  man, 
about  47  years  of  age,  possessed  of  average 
Inttillgence,  without  defect  of  vision  or  hear- 
ing. His  conduct  In  walking  on  tbe  railroad 
track  and  giving  no  heed  to  the  noise  of  the 
approaching  train  or  the  whistling  of  its 
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engine,  wbldi  were  beard  by  all  otber  per- 
gons  In  tbe  vicinity  of  the  accident,  mani- 
fested a  reckless  disregard  for  his  own  safe- 
ty that  constituted  negligence  of  the  grossest 
character,  which  so  contributed  to  his  death 
that,  bat  for  such  negligence,  he  would  not 
hare  been  kiUed.  In  brief,  there  Is  no  es- 
cape from  the  conclusion  that  tbe  decedent's 
death  was  caused  solely  by  his  own  negli- 
gence ;  and  on  this  ground,  if  no  otber  had 
been  shown  by  the  evidence,  tbe  giving  of  the 
peremptory  instruction,  directing  a  verdict 
for  ap];>ellee,  was  authorized. 
Judgment  affirmed. 


WICKLIPFE  MFG.  CO.  v.  WILSON. 

(Court  of  Appeals  of  Kentucky.    April  13, 
1916.) 

1.  Appeal  and  Erroe  «=>10M(1)— Rbvibw— 
Vbbdict— Weight  op  Evidence. 

In  an  action  to  recover  wages  and  expens- 
es and  a  share  of  the  profits  of  the  buainesa,  a 
verdict,  finding  an  amount  of  profits  flagrantly 
against  the  weight  of  evidence,  will  be  reversed. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3914,  3946;  Dec.  Dig.  <3=> 
1004(1).] 

2.  Tbiai,  <8s9ll(2)    —   Tbansfeb  to  Equitt 
Docket. 

An  action  to  recover  wages  and  expenses 
and  a  share  of  the  profits  of  the  business  should 
be  transferred  to  equity,  and  referred  to  a  com- 
missioner to  ascertain  the  state  of  the  accounts 
between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe.  I  39;  Dec.  Dig.  «=>11(2);  Action,  Cent 
~S.  1312.' 
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Appeal  from  Circuit  Ciourt,  Ballard  County. 

Action  by  Luther  Wilson  against  the  Wlck- 
llffe  Manufacturing  CJompany.  Judgment  for 
the  plaintiff,  and  defendant  atq)eal8.  Revers- 
ed, with  directions. 

Henry  r.  Turner,  of  Wlckllffe,  for  appel- 
lant. J.  B.  Wlckllffe,  of  Wlckllffe,  for  ap- 
pellee. 

CARROLL,  J.  The  appellee,  Wilson,  as 
plaintiff,  brought  this  suit  In  ordinary  against 
the  appellant  as  defendant.  In  bis  petition 
the  plaintiff  stated,  in  substance,  that  In  1913 
he  and  the  defendant  entered  into  a  contract 
for  the  (iteration  of  a  sawmill  In  Ballard 
county,  under  the  terms  of  which  the  defend- 
ant was  to  pay  him  $2.50  a  day  for  his  per- 
sonal time  and  all  expenses  of  every  kind 
Incurred  by  him  in  connection  with  tbe  opera- 
tion of  the  mill,  and  in  addition  to  this  he 
was  to  have  one-half  of  the  profits  arising 
from  the  business.  He  claimed  that  tbe  de- 
fendant was  Indebted  to  him  In  tbe  sum  of 
$372.61  on  account  of  wages  and  other  sums 
of  money  paid  out  by  him  for  It,  and  In  addi- 
tion thereto  he  claimed  that  the  receipts  of 
tbe  venture  amounted  to  $4,472.29  and  the 
expenses  to  $3,906.48^  leaving  a  profit  of 
$567.81,  to  one-half  of  which,  namely  $283.90, 
be  was  entitled,  making  a  total  Indebtedness 


of  the  defendant  to  him  $646.61,  for  wUdi 
he  asked  judgment  He  filed  with  his  peti- 
tion Itemized  statements,  showing  the  amount 
of  wblc^  he  waa  entitled  for  services  and 
expenses,  and  tbe  amount  paid  out  and  re- 
ceived In  the  operation  of  the  business.  The 
answer  of  the  defendant,  except  one  irrel- 
evant paragraph  to  which  a  demurrer  was 
sustained,  was  merely  a  dmlal  of  the  aver- 
ments of  the  petition.  On  the  trial  of  the 
case  there  was  a  Judgment  in  favor  of  tbe 
plaintiff  for  the  full  amount  claimed,  and  the 
defendant  appeals,  asking  a  reversal  on  sev- 
eral grounds ;  but.  In  view  of  the  conclusioii 
we  have  reached,  it  will  only  be '  necessary 
to  notice  that  one  asking  a  new  trial  because 
tbe  verdict  is  flagrantly  against  the  evidence. 

[1]  There  was  sharp  conflict  in  the  evi- 
dence as  to  whether  Wilson  was  employed  by 
or  had  any  contract  with  tbe  WbdUlffe  Com- 
pany, and  as  to  the  amount  claimed  by  hhu 
on  account  of  services  and  expenses,  but  on 
these  Issues  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  Jnry  that  he  had  a 
contract  with  the  company,  and  that  It  was 
Indebted  to  him  In  the  amonnt  claimed  and 
allowed.  But  tbe  finding  of  tbe  Jnry  that 
there  was  a  profit  of  $283.90  In  the  opera- 
tion of  the  business  Is  flagrantly  against  the 
weight  of  the  evidence,  and  for  this  reason 
the  Judgment  will  be  reversed. 

[2]  On  a  return  of  the  case  we  think  It 
should  be  transferred  to  equity  and  referred 
to  the  commissioner  to  ascertain  and  report 
the  state  of  the  accounts  between  tbe  parties, 
allowing  each  party  to  take  such  proof  as 
be  desires. 

Wherefore  tbe  Judgment  is  reversed,  with 
directions  to  proceed  In  conformity  with  this 
opinion. 


NICOLL  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  Cbiminai,  Law  ®=3507(1)—B}videncb— Ac- 
complice. 

Cue  who  was  charged  in  the  indictment  as 
having  conspired  with  defendant  to  kill  deceased 
is  not  an  accomplice  on  whose  uncontradicted 
testimony  a  conviction  cannot  be  based  under 
Cr.  Code  Prac.  §  241,  where  there  was  no  evi- 
dence that  he  took  asy  part  in  any  altercation 
between  the  paitties  leading  up  to  the  bomicidcb 
but  instead  the  evidence  showed  he  bad  acted 
as  peacemaker  between  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1082, 1064, 1087, 1091, 1095; 
Dec.  Dig.  «=»507(l).l 

2.  Homicide     «5»841— Affkai.— Haavuxs 
Ebbob. 

In  a  prosecution  for  murder,  the  failure  oi 
the  court  to  define  '"malice"  and  "aforethought" 
is  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Hinnicide, 
Cent  Dig.  {  721;   Dec.  Dig.  «=34L] 

8.  Cbiiurai.    Law    «s»814(16)— Tbial— In- 

btbuction*— applicabilitr  to  evidence. 

An  instruction  as  to  the  corroboration  of 

an  accomplice's  testimony  which  failed  to  state 

that  one  accomplice  cannot  corroborate  the  eti- 
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dence  of  another  Is  not  erroneous,  where  only 
one  of  the  witnesseg  for  the  prosecution  was  an 
accomplice. 

rod.  Note. — ^BV>r  other  cases,  see  Criminal 
r^w.  Cent  Dig.  Si  1860,  1979;  Dec.  Dig.  «=» 

4.  HOMICIDK     «=>309(3)     —    iNSTBTTCnONS    — ' 

Manslatjqhter— Necesbitt. 
Where  there  was  no  evidence  of  any  quar- 
rel or  altercation  between  defendant  and  d&- 
ceased,  or  that  defendant  was  concerned  in  a 
quarrel  between  deceased  and  another,  an  in- 
stmction  on  manslaughter  is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  6S2;   Dec.  Dig.  <8s>3u9(3).l 

Appeal  from  drcnlt  Court,  Warren  Connty. 
Arm  NlcoU  was  convicted  of  murder,  and 
he  api)eal8.    Affirmed. 

Chas.  Drake,  of  Bowling  Green,  for  appel- 
lant M.  M.  Logan,  Atty.  Gen.,  and  Overton 
Hogan,  Aaat  Atty.  Gen.,  for  the  Common- 
wealth. 

TURNBB,  J.  The  aM>eUant,  Judge  Robin- 
son, and  Boyd  Finn  were  Jointly  Indicted  in 
the  Warren  drcnlt  court  charged  with  the 
nrarder  and  aiding  and  abetting  in  the  mur- 
der of  Alfred  Buford.  It  la  charged  that 
Nlcoll,  while  in  a  conspiracy  with  the  other 
defendants,  and  pursuant  to  such  conspiracy, 
struck  and  wounded  Buford  upon  his  body 
and  neck  with  rocka,  Btldca,  and  other  dead- 
ly weap<»u,  by  which  hla  neck  was  broken 
and  from  which  he  died.  Appellant  on  hia 
separate  trial  was  found  guilty,  and  sentenc- 
ed to  confinement  In  the  penitentiary  for 
life,  and  from  that  Judgmmt  this  appeal  Is 
prosecuted. 

The  evidence  la  that  the  four  parties  nam- 
ed on  Sunday  afternoon  In  August,  1915,  pro- 
cared  a  one-half  gallon  Jug  of  whisky  In  a 
large  bottle  or  Jug  with  a  handle  and  bale  on 
it  and  went  on  the  bank  of  the  river  near 
Bowling  Green,  and  there  engaged  in  drink- 
ing the  whisky  and  shooting  craps.  The 
place  where  they  were  so  engaged  was  Im- 
mediately on  the  bank  of  the  river,  where 
there  was  a  small  embankment  After  they 
bad  consumed  a  large  portion  of  the  whisky 
some  dispute  arose  as  to  the  game  between 
Robinson  and  the  decedent,  Buford.  They 
had  some  two  or  three  altercations,  and  were 
each  time  separated  by  appellant  and  Finn. 
Finally,  however,  decedent  again  assaulted 
Robinson,  and  they  were  clinched,  when  Rob- 
inson again  called  upon  Finn  to  come  and 
again  take  Buford  away,  but  appellant  said, 
"Never  mind;  I  will  stop  the  damn  son  of 
a  bitch,"  and  Immediately  struck  him  in  the 
back  of  the  neck  with  the  whisky  bottle  or 
Jng,  and  at  the  time  pushed  him,  and  he  and 
Robinson  both  went  over  the  bank  Into  the 
rtver.  Bobinson  managed  to  get  out,  but 
Bnford's  body  never  came  to  the  surface,  and 
was  afterwards  discovered  with  his  neck 
broken  and  bruises  on  the  back  of  his  neck 
Indicating  that  a  blow  had  been  struck  there. 
The  three  survivors  then  agreed  among  them- 
selves that   they   would   tell   that  the   de- 


cedent was  drowned  while  he  was  trying  to 
swim  across  the  river  and  back  five  times,  as 
he  had  boasted  he  could  do,  and  did  tell 
this  story;  but  on  the  trial  of  this  case  In 
the  circuit  court  Robinson  and  Finn  both 
told  the  story  substantially  as  above  recited, 
admitting  that  they  had  told  the  other  story 
according  to  an  agreement  with  the  appel- 
lant 

Appellant  tn  his  own  evidence  substantially 
admits  the  whole  story  told  by  the  other  two 
witnesses,  except  that  he  denies  he  struck  the 
decedent  with  a  bottle  or  at  all,  and  claims 
that  Buford  did  come  to  the  surface  of  the 
water.  The  evidence  further  showed  that 
when  the  body  was  recovered  that  there  was 
no  water  in  the  stomach  or  in  the  lungs. 

[1]  The  first  reason  given  for  reversal  la 
that  the  court  should  have  directed  an  acquit- 
tal because  there  was  no  evidence  tending  to 
connect  appellant  with  the  commission  of 
the  crime  other  than  that  of  Robinson  and 
Finn,  who  were  accomplices;  it  being  pro- 
vided by  section  241  of  the  Criminal  Code 
that  a  conviction  cannot  be  had  under  the 
testimony  of  an  accomplice  unless  corroborat- 
ed by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense, 
and  that  such  corroboration  shall  not  be  suf- 
ficient if  It  merely  shows  that  the  offense 
was  committed.  It  Is  true  that  Robinson  and 
Finn  were  the  only  two  witnesses  introduced 
by  the  commonwealth  who  were  eyewitnesses 
to  the  occurrence,  and,  if  they  are  to  law  ac- 
complices, the  contention  of  the  appellant 
must  be  sustained.  But  the  mere  fact  that 
one  is  charged  in  an  indictment  with  being  In 
a  conspiracy  to  commit  murder,  and  that  an- 
other defendant  pursuant  to  such  conspiracy 
did  commit  murder,  does  not  of  Itself  make 
him  an  accomplice.  The  facts  must  determine 
whether  or  not  he  Is  an  accomplice,  and  not 
the  mere  allegations  In  an  Indictment  As 
said  by  this  court  In  the  case  of  Richardson 
V.  Commonwealth,  166  Ky.  570, 179  S.  W.  458: 

**Tn  order  to  make  one  an  accomplice,  it  is 
necessary  that  his  criminal  participation  in  the 
crime  charged  be  shown  by  evidence." 

And  as  said  In  the  case  of  Levering  v. 
Commonwealth,  132  Ky.  666,  117  S.  W.  253, 
136  Am.  St.  Rep.  102,  19  Ann.  Gas.  140: 

"The  test  generally  applied  to  determine 
whether  or  not  one  is  an  accomplice  is:  Could 
the  person  so  charged  be  convicted  as  a  prin- 
cipal, or  an  accessory  before  the  fact,  or  an 
aider  and  abetter  upon  the  evidence?  If  a  judg- 
ment of  conviction  could  be  sustained,  then  the 
person  may  be  said  to  be  an  accomplice;  but, 
unless  a  judgment  of  conviction  could  be  had, 
he  is  not  an  accomplice." 

There  Is  In  the  evidence  In  this  case  no 
suggestion  even  that  the  witness  Finn  was 
ever  at  any  time  engaged  In  any  altercation 
with  the  decedent,  or  that  there  was  any 
conspiracy  to  which  he  was  a  party  looking 
to  the  Injury  of  Buford;  on  the  contrary, 
all  of  the  evidence  Is  that  throughout  the 
whole  transaction  Finn  was  a  peacemaker 
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and  bad  assisted  two  or  tbree  times  In  sep- 
arating Robinson  and  Buford,  and  was  call- 
ed upon  by  Robinson  to  again  do  so  Just  be- 
fore the  appellant  struck  Buford  with  the 
bottle.  From  the  evidence.  If  Finn  had  been 
on  trial,  either  as  a  principal  or  as  an  ac- 
complice, the  trial  court  would  of  necessity 
have  been  compelled  to  direct  a  verdict  find- 
ing him  not  guilty. 

It  therefore  follows,  at  least  as  to  Finn, 
there  was  no  evidence  showing  any  partici- 
pation in  the  crime  or  any  connection  there- 
with such  as  would  have  in  any  event  made 
him  an  accomplice. 

[2]  The  contention  that  the  court  should 
have  defined  the  words  "malice"  and  "afore- 
thought" cannot  be  sustained.  While  it  may 
be  admitted  a  better  practice  in  such  cases 
to  correctly  define  these  expressions  in  In- 
structions, yet  it  has  been  frequently  held 
not  to  be  prejudicial  to  defendant,  as  such 
failure  Is  more  apt  to  be  to  the  detriment 
of  the  commonwealth.  Collier  v.  Common- 
wealth, 160  Ky.  338,  169  S.  W.  740. 

[3]  It  is  further  urged  for  appellant  .that 
the  instruction  given  by  the  trial  court  that 
the  defendant  cannot  be  convicted  upon  the 
testimony  of  an  accomplice  unless  corrobo- 
rated by  other  evidence  was  erroneous,  be- 
cause it  failed  to  say  to  the  Jury  that  one 
accomplice  cannot  corroborate  the  evidence 
of  another  so  as  to  bring  about  a  conviction. 
Howard  v.  Commonwealth,  110  Ky.  356,  61 
S.  W.  756,  22  Ey.  Law  Rep.  1845.  But  In 
this  case,  as  we  have  already  seen,  Finn  can- 
not properly  be  treated  as  an  accomplice,  and 
for  that  reason  it  was  unnecessary  to  In- 
corporate this  Idea  in  the  instruction. 

[4]  It  is  finally  argued  that  there  should 
have  been  an  instruction  on  manslaughter; 
but  counsel  cannot  be  serious  in  this  conten- 
tion, for  there  was  a  total  lack  of  evidence 
to  show  that  there  was  any  quarrel  or  al- 
tercation whatever  between  appellant  and 
the  decedent  prior  to  the  time  he  struck  him 
with  the  bottle,  or  that  appellant  was  con- 
cerned in  the  quarrel  between  Robinson  and 
Buford. 

Appellant  has  bad  a  fair  trial,  and  we  see 
no  reason  to  disturb  the  Judgment  of  the 
lower  court,  and  it  la  afiSrmed. 


HOUSTON  et  al.  v.  COMMONWEAiyTH. 
(Court  of  Appeals  of  Kentucky.    April  12, 1916.) 

1.  New  Tkial  ©=3ll7(3)— Pboceedings  to  Ob- 
tain—Same Term  of  Court. 

Under  Civ.  Code  Prac  S§  340,  342,  a  motion 
to  vacate  a  verdict  and  Judgment  and  file  an 
answer  cannot  be  treated  as  a  motion  for  a  new 
trial  if  not  made  at  the  term  in  which  the  Judg- 
ment was  rendered. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  239-241;   Dec.  Dig.  <@=s>117(3).] 

2.  New  Trial  C!=»111  —  Pbooeedinos  to  Ob- 
tain—Parties Entiti.ed. 

Under  Civ.  Code  Prac.  f  340,  a  motion  to 
vacate  a  verdict  and  Judgment  and  fil«  an  an- 


swer cannot  b«  treated  as  a  motion  for  a  new 
trial,  if  not  made  by  a  par^  to  Uie  action  In 
which  the  judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  232;    Dec  Dig.  «=»1U.] 

3.  Judgment  <8=>342(1)  —  Vaoatino — PKBSOif 
Entitlcd. 

■  Under  Civ.  Code  Prac  i  518,  a  motion  by 
one  not  a  party  to  the  action  In  which  a  judg- 
ment was  rendered,  to  vacate  the  judgment  and 
file  an  answer,  cannot  be  treated  as  an  applica- 
tion  for  the  vacation  of  a  judgment  after  the 
term. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  668;   Dec.  Dig.  <S=»342a).] 

4.  Judgment  <S=>148— Bt  DxrAULT— Opening 
—Persons  Entitled. 

One  not  a  defendant  nor  snccessor  in  Inter- 
est of  a  defendant  in  an  action  in  which  default 
judgment  ia  entered  may  not  proceed  under  Civ. 
Code  Prac.  §  414,  to  secure  its  retriaL 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  259 ;  Dec.  Dig.  i8e»148.] 

5.  Appeal  and  Error  <s=>,518(1)— Recobd  — 
Questions  Presented — 1:'ucadino8. 

To  obtain  a  review  of  a  ruling  refusing  the 
filing  of  a  pleading  tendered,  the  pleading  must 
be  made  part  of  the  record  either  by  order  of 
court  or  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  2342, 2343,  2351,  2853,  2354; 
Dec.  Dig.  «=9518(1).] 

6.  Judgment  «=>707— Conclusiveness— Pas- 
ties Not  Joined. 

The  rights  of  persons  not  parties  nor  claim- 
ing under  parties  to  a  Judgment  are  not  affected 
thereby. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  1230 ;  Dec  Dig.  <8=9707,] 

Appeal  from  Clrcnit  Conrt,  Leslie  Oonnty. 

Motion  by  Emma  Houston  and  others  to 
vacate  a  Judgment  in  favor  of  tbe  Common- 
wealth of  Kentucky.  From  a  Judgment  over- 
rnllng  the  motion,  plaintiffs  appeal.'  Af- 
firmed. 

Lewis  &  Lewis,  of  Hyden,  W.  L.  Brown, 
of  London,  and  Hazelrigg  &  Hazelrigg,  of 
Frankfort,  for  appellants.  Cleon  K.  Calvert, 
of  Hyden,  and  Ira  Fields,  of  Whltesburg, 
for  the  Commonwealth. 

SE^LE,  3.  On  Jnne  10,  1911,  the  com- 
monwealth of  Kentucky,  by  Ira  Fields,  com- 
monwealth's attorney  of  the  Thirty-Third 
Judicial  district  thereof,  instituted  in  the 
Leslie  circuit  court  against  Horatio  Nelson 
Sproston  and  others  an  action  to  forfeit,  un- 
der the  provisions  of  article  3,  chapter  22, 
Acts  of  1906,  the  title  and  claim  of  tbe  nu- 
merous defendants  named  in  the  petition  to 
a  40,000-acre  survey  of  land  situated  In  Les- 
lie county,  granted  by  the  commonwealth  by 
patent  No.  47832  to  one  John  S.  Sausade, 
the  boundary  being  spedflcally  set  out  In  the 
petition.  The  defendants  were  all  nonresi- 
dents of  this  state.  None  of  them  was  serv- 
ed with  summons,  but  all  were  proceeded 
against  by  warning  order  and  constructively 
brought  before  the  court 

The  ground  relied  on  for  the  forfeiture 
of  the  title  to  the  land  in  question  was  the 
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alleged  ftillare  of  tlie  defendants,  owners 
thereof,  to  list  It  for  taxation  In  or  for  the 
years  1901,  1902,  1903,  1904,  and  1905.  Fol- 
lowing the  filing  of  a  report  by  the  attorney 
for  the  nonresidents,  a  trial  of  the  case  was 
had  before  a  Jury,  resulting  in  a  verdict  of 
forfeiture,  upon  which  the  court  rendered 
judgment.  The  trial  was  had  and  judgment 
rendered  at  the  February  term,  1913,  of  the 
Leslie  circuit  court  Before  entering  upon 
the  trial,  however  the  action  on  motion  of 
the  plaintiff  was  dismissed  without  prejudice 
as  to  Edwin  J.  Houston,  one  of  the  defend- 
ants named  in  the  caption  and  body  of  the 
petition  and  alleged  therein  to  be  a  Joint 
owner  of  the  land  sought  to  be  subjected  to 
forfeiture.  Consequently,  be  was  not  a  party 
to  the  action  at  the  time  of  the  trial  or  when 
the  Judgment  of  forfeiture  was  rendered. 

Thereafter,  viz.,  March  1,  1914,  Edwin  J. 
Houston  died  In  the  city  of  Philadelphia, 
state  of  Pennsylvania,  testate,  he  being  at 
the  time  a  re&ldent  of  that  dty.  His  wUl 
was  on  the  29th  day  of  April,  1914,  duly 
probated  and  admitted  to  record  In  the 
orphans'  court  of  the  county,  dty,  and  state 
of  his  residence.  By  the  terms  of  his  will 
the  testator,  after  providing  for  the  payment 
of  his  debts,  devised  his  estate,  real  and  per- 
sonal, to  his  two  sisters,  the  appellants  Em- 
ma Houston  and  Edith  L.  Houston,  and  they, 
together  with  the  Philadelphia  Safe  Deposit 
&  Insuianoe  Company,  executor  of  the  will 
of  Edwin  J.  Houston,  deceased,  on  October 
7, 1914,  and  on  the  third  day  of  the  October 
term,  1914,  of  the  Leslie  circuit  court,  filed 
a  written  motion  therein  to  vacate  the  ver- 
dict of  the  Jury  and  Judgment  of  the  Leslie 
drcnit  court  of  February  14,  1913,  in  the 
action  of  the  Commonwealth  of  Kentucky 
v.  HoraUo  Nelson  Sproston  et  ai.,  forfeiting 
the  land  embraced  in  the  40,000-acre  Sau- 
sade  patent.  No.  47882,  notice  of  which  mo- 
tion had  previously  been  duly  served  upon 
the  plaintiffs,  commonwealth  of  Kentucky, 
and  Ira  Fields,  commonwealth's  attorney. 
The  grounds  of  the  motion  were:  (1)  That 
Edwin  J.  Houston  became  the  exclusive  own- 
er of  the  land  included  In  the  Sansade  pat- 
ent in  the  year  1900  and  was  the  exclusive 
owner  thereof  at  the  time  of  Its  attempted 
forfeiture  by  the  commonwealth;  that  at 
his  death  the  title  thereto,  by  the  provisions 
of  his  will,  passed  to  and  became  vested  In 
the  appellants  Emma  Houston  and  Edith  L. 
Houston,  who  are  now  the  owners  thereof; 
and  that  the  other  defendants  mentioned  in 
the  petition  in  the  action  brought  by  the  com- 
monwealth were  not  at  the  time  of  the  insti- 
tution thereof,  or  when  the  judgment  of 
forfeiture  was  rendered,  the  owners  of  the 
land  or  any  part  thereof;  (2)  that  the  land 
was  assesaed  for  taxation  as  the  property 
of  Edwin  J.  Houston  during  each  of  the  five 
fears  mentioned  in  the  petition,  and  the  tax 
assessed  for  each  of  such  years  had  been 
dnly  paid  by  Edwin  J.  Houston  as  of  the 


dates  they  were  due  and  collectible,  respec- 
tively. 

At  the  time  of  making  the  motion  to  set 
aside  the  judgment  of  forfeiture  the  appel- 
lants Emma  Houston,  Edith  L.  Houston,  and 
the  Philadelphia  Safe  Deposit  &  Insurance 
Company,  executor  of  the  will  of  Edwin  3. 
Houston,  produced  in  open  court  and  offered 
to  file  a  petition  to  be  made  parties  to  the 
action  of  the  Commonwealth  of  Kentucky  v. 
Horatio  Nelson  Sproston  et  al.,  which  peti- 
tion they  asked  be  taken  as  their  Joint  and 
several  answer  to  the  petition  in  that  cnse. 
This  pleading  alleged,  as  in  the  motion,  the 
title  of  Ehuma  Houston  and  Edith  L.  Hous- 
ton to  the  land,  its  assessment  for  taxation 
and  the  payment  of  the  tax  thereon  for  and 
during  each  of  the  years  it  was  claimed  by 
the  commonwealth  the  tax  had  not  been  paid, 
and  denied  the  right  of  the  commonwealth  to 
the  forfeiture  prayed  in  Its  petition.  The 
court,  however,  overruled  the  motion  to  set 
aside  the  verdict  and  Judgment  of  forfeiture 
rendered  in  the  action  referred  to,  and  refus- 
ed to  permit  the  petition  and  answer  to  be 
filed.  These  rulings  are  shown  by  the  Judg- 
ment then  entered,  and  from  that  Judgment 
this  appeal  Is  prosecuted. 

[1 , 2]  It  will  be  observed  that  the  judg- 
ment appealed  from  was  rendered  more  than 
a  year  after  that  to  forfeit  the  land  embraced 
by  the  Sausade  patent  to  the  commonwealth. 
The  attempt  of  the  appellants  to  set  aside  the 
latter  Judgment  cannot  be  treated  as  a  mo- 
tion for  a  new  trial  on  any  of  the  grounds 
allowed  by  section  340,  Civil  Code,  for  the 
motion  was  not  made,  as  required  by  section 
342,  at  the  term  in  which  the  Judgment  was 
rendered,  nor  were  the  appellants  or  Edwin 
J.  Houston  parties  to  the  action  in  which 
that  Judgment  was  rendered. 

[3]  Nor,  for  the  latter  reason,  can  It  be 
treated  as  an  application  for  the  vacation  of 
a  Judgment  after  the  term  at  which  it  was 
rendered  as  allowed  by  section  518,  Civil 
Code.  In  other  words,  one  who  was  not  a 
party  to  the  action  in  which  the  Judgment 
sought  to  be  vacated  was  rendered,  can  have 
no  right  under  either  of  these  sections  of  the 
Code  to  obtain  at  the  hands  of  the  Court  of 
Appeals  a  new  trial  or  review  of  such  Judg- 
ment Jones  V.  I'antis,  113  S.  W.  Ill  (not 
elsewhere  reported). 

[4]  It  is,  however,  insisted  for  appellants 
that  they  were,  under  section  414  of  the  Civil 
Code,  authorized  to  move  for  the  vacation  of 
the  Judgment  of  forfeiture  and  also  to  file  the 
pleading  offered  by  them  at  the  time  of  mak- 
ing the  motion.    Section  414  provides: 

"A  defendant  against  whom  a  judgment  may 
have  been  rendered  upon  constructive  service  of 
a  aummonsj  and  who  did  not  appear,  may,  at 
an;  time  within  fivo  years  after  the  rendition  of 
the  judgment,  move  to  have  the  action  retried ; 
and,  security  for  the  costs  being  given,  shall  be 
admitted  to  make  defense ;  and  thereupon  the 
action  shall  be  retried,  as  if  there  had  been  no 
judgment;  and,  upon  the  new  trial,  the  court 
may  confirm  the  judgment  or  modify  or  set  it 
aside,  and  may  order  the  plaintiif  to  restore  any 
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money  of  8uch  defendant  paid  to  him  under  it, 
or  any  property  of  the  defendant  obtained  by  the 
pleiintiff  under  it  and  yet  remaining  in  his  posses- 
sion, and  pa^  to  the  defendant  the  value  of  any 
property  which  may  have  been  taken  under  an 
attachment  in  the  action,  or  under  the  judg- 
ment, and  not  restored.    •    ♦    ♦ " 

It  will  be  obserred  that  this  section  only 
permits  "a  defendant  against  whom  a  Judg- 
ment may  have  been  rendered  upon  construc- 
tive service  of  summons,  and  who  did  not  ap- 
pear," to  move  to  have  the  action  retried. 
So,  In  attempting  to  proceed  under  this  sec- 
tion, appellants  meet  with  the  same  dilBcul- 
ty  that  would  have  confronted  them  bad  tbey 
proceeded  under  either  section  340  or  518. 
Although  appellants  were  and  are  nonresi- 
dents, as  neither  they  nor  Edwin  J.  Houston 
were  defendants  in  the  action  In  which  the 
Judgment  of  forfeiture  was  rendered  or  were 
constructively  served  with  a  summons  there- 
in, the  right  to  them  to  proceed  as  attempted 
is  not  conferred  by  section  414  of  the  C!ode. 

[5]  For  yet  another  reason  we  are  preclud- 
ed from  reviewing  the  ruling  of  the  circuit 
court  in  refusing  to  allow  to  be  filed  tbe  peti- 
tion and  answer  tendered  by  appellants  at 
the  time  of  making  the  motion  to  vacate  the 
judgment  of  forfeiture,  namely,  the  absence 
from  the  record  of  an  order  or  bill  of  excep- 
tions Identifying  and  making  a  part  of  the 
record  the  rejected  pleading.  It  is  well  set- 
tled that  in  order  to  obtain  a  review  by  the 
appellate  court  of  a  ruling  of  the  Inferior 
court  refusing  the  filing  of  a  pleading  ten- 
dered, the  pleading  must  be  made  a  part  of 
the  record  either  by  an  order  of  the  court 
or  a  bill  of  exceptions.  Holmes  v.  Robertson 
County  Court,  80  S.  W.  106,  28  Ky.  Law  Kep. 
283 ;  Dudley  v.  Herring,  98  S.  W.  289,  30  Ky. 
Law  Rep.  2T0;    Welmer's  Adm'r  v.   Smith, 

101  S.  W.  327,  SO  Ky.  Law  Rep.  1311 ;  Pat- 
rick T.  Patrick,  101  S.  W.  328,  30  Ky.  Law 
Rep.  1364;  Krish  &  Co.  v.  Ky.  Jeans  Clo.  Co., 

102  S.  W.  803,  31  Ky.  Law  Kep.  436. 

The  conclusions  we  have  expressed  make 
it  unnecessary  for  us  to  determine  whether, 
as  claimed  by  appellees,  so  much  of  section 
4076d,  Kentucky  Statutes,  as  declares  that 
the  Judgment  of  forfeiture  had  thereunder 
shall  not  be  subject  to  the  provisions  of  sec- 
tion 414  and  other  sections  of  the  Civil  Code 
therein  mentioned,  would  have  prevented  ap- 
pellants, had  they  or  Edwin  J.  Houston  been 
parties  to  the  action  in  which  the  Judgment 
sought  to  be  vacated  was  rendered,  from  at- 
tacking it  in  the  manner  attempted  by  them. 

[6]  As  neither  appellants  nor  Edwin  J. 
Houston  were  iwrties  to  that  action,  or  to 
the  Judgment,  appellants'  legal  rights  were  in 
no  way  aifected  by  the  provision  of  the  sec- 
tion, supra,  or  the  Judgment  of  forfeiture. 
If,  as  claimed  by  them,  Edwin  J.  Houston, 
under  n-hose  will  they  obtained  title  to  the 
land  covered  by  tbe  Sausade  patent,  was  the 
owner  thereof  at  the  time  the  judgment  of 
forfeiture  was  taken  and  during  the  years 


for  wUch  It  was  claimed  by  the  common- 
wealth tbe  taxes  had  not  been  paid  thereon, 
they  were  not  deprived  of  their  title  to  the 
land  by  the  Judgment  of  forfeiture;  nor  are 
they  precluded  thereby  from  yet  asserting, 
by  resorting  to  the  proper  remedy,  their  right 
thereto.  It  is  a  well-recognlzed  rule  that 
one  not  a  party  to  an  action  cannot  be  de- 
prived of  bis  rights  by  a  Judgment  rendered 
therein.  Jones  v.  Yantls,  113  S.  W.  111. 
Judgment  affirmed. 


BOARD  OP  TRUSTEES  OF  HIGHLAND 
PARK  GRADED  COMMON  SOHOOL 
DIST.  NO.  48  et  aL  T.  McMURTRY  et  al. 

(Court  of  Appeals  of  Kentucky.   April  18, 1916.) 

1.  Schools  ahd  School  Dibtbictb  9=>1S8(1) 
— Health  Offioebs— Powers— Vaccinatioh. 

Under  Ky.  St.  {  2049,  authorizing  the  state 
board  of  health  to  make  regulations  to  obstmct 
and  prevent  spread  of  infemoas  and  contagioiu 
diseases,  and  section  2056,  providing  for  county 
boards  of  health,  authorizing  them  to  enforce  the 
mles  and  regulations  adopted  by  the  state  board 
and  directing  that  the  local  board  shall  appoint 
a  health  officer  whose  duties  shall  be  to  see  that 
the  rules  and  regulations  provided  for  therein 
and  the  rules  and  regulations  of  the  state  board 
of  health  are  enforced,  a  rule  of  the  state  board 
of  health  that  no  person  should  become  a  mem- 
ber of  a  public  school  without  forniahing  a  cer- 
tificate that  he  had  been  vaccinated  and  revac- 
cinated  at  least  once  every  seven  years,  did  not 
authorize  the  county  health  officer  on  bis  own 
volition  and  without  express  direction  from  ei- 
ther the  state  or  county  board  to  direct  that 
all  children  attending  one  or  more  public  Echoola 
should  be  vaccinated  or  denied  the  privilege  ol 
attending  the  schools. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  829;  Dec  Dig. 
«S=9l58(l).] 

2.  Health  iS=>6— Health  OmcKB»— Povtebs. 

Under  the  sections  aforesaid,  each  of  the 
boards  is  charged  independently  with  preserving 
the  public  health  and  taking  such  action  as  in 
the  exercise  of  a  reasonable  discretion  may  be 
deemed  necessary  to  suppress  and  prevent  the 
spread  of  infectious  and  contagious  diseases,  and 
local  boards  may  exercise  the  authority  conferred 
upon  them  without  the  advice  or  consent  of  the 
state  board. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  S  6;  Dec.  iMg.  «S=s>e.] 

8.  ScHoou  AND  School  Districts  «»15S(2) 
—Health  Officebs—Powebs— Vaccination. 
The  state  board  of  health  or  a  county  board 
has  authority  to  order  that  school  children  be 
vaccinated  or  excluded  from  the  schools  when 
they  believe  there  is  reasonable  apprehension  of 
an  epidemic,  and  that  the  vaccination  of  the 
school  children  is  the  only  means  by  which  it 
can  be  prevented. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  329;  Dec.  Dig. 
«S=>158(2).] 

4.  Health  ®=>23  — Health  Officebs— Pow- 
ers. 

What  boards  of  health  shall  do  to  prevent 
epidemics  and  how  it  shall  be  done  are  matters 
left  to  their  sound  discretion,  though  they  cannot 
adopt  unreasonable  or  arbitrary  rules  or  regnla- 
tions  or,  without  cause,  harass  the  public,  unless 
they  have  reasonable  grounds  to  believe  that  tbe 
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action  is  necessary  to  prevent  or  enppress  the 
disease  sought  to  be  controlled. 

[Gd.  Note.— Fw  other  cases,  see  Health,  Cent 
Dig-  {  26;  Dec.  Dig.  •»=>23.1 

6.  INJVKGTION  «=»74— BOABDS  OF  BBALTH— 
BiSTBAININa  Unauthobized  Aotb. 

Courts  may  restrain  boaids  of  health  if  they 
Dndertake  to  exert  authority  not  fairly  within 
the  powers  conferred  by  statute  or  plainly  not 
needed  for  the  purpose  of  conserving  or  pro- 
tecting the  health  of  the  people  or  preventing  the 
outbreak  or  spread  of  infectious  or  contagions 
diseases. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  s;  142,  150;    Dec.  Dig.  <8=>74.] 

6.  Health  <s=>6  —  Boabdb  or  Health  —  CoN- 

TBOL  BY  Courts. 

The  discretion  lodged  in  boards  of  health  in 
the  exercise  of  their  powers  will  not  be  interfer- 
ed with,  unless  plainly  abused. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent 
Dig.  {  5;   Dec  Dig.  «=»6.] 

T.  ScHoou  AWD  School  Dibtbicts  ®=»158(2) 
—Vaccination— Epidemic— Sbtfichnot  ot 
Evidence. 

In  a  suit  to  restrain  a  county  board  of 
health  and  the  county  health  oflScer  from  enfoi'c- 
ing  an  order  directing  the  vaccination  of  all 
school  chUdren  attending  a  school,  evidence  hela 
to  show  a  reasonable  apprehension  that  an  epi- 
demic of  smallpox  might  find  a  starting  place  in 
the  school,  and  hence  the  action  of  the  board 
was  anthorized. 

[£d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  329;  Dec.  Dig. 
«=>158(2).] 

Appeal  from  Circuit  Court,  JeSerscm  Conn- 
ty.  Chancery  Branch,  Second  Division. 

Suit  by  tlie  Board  of  Trustees  of  tbe  High- 
land Park  Graded  Commoii  School  District 
No.  46  and  others  against  F.  L.  McMurtry 
and  others.  From  a  Judgment  dismissing 
the  petition,  plaintiffs  appeal.    ASlrmed. 

W.  &  Sanford,  of  Louisville,  for  appel- 
lants. A.  Scott  Bullitt,  Co.  Atty.,  and  J.  h. 
Sullivan,  Asst  Co.  Atty.,  both  of  LouisvlUe, 
for  appellees. 

CABROLL,  3.  This  snit  was  brought  by 
the  board  of  trustees  of  the  Highland  Park 
graded  common  school  district  against  the 
members  of  tbe  county  board  of  health  of 
Jefferson  county  and  Dr.  Whlttenburg,  the 
county  health  officer,  for  the  purpose  of  en- 
joining them  from  enforcing  an  order  direct- 
ing vaccination  by  a  day  named  in  the  order 
of  all  school  chUdren  attending  the  graded 
school  in  question  who  bad  not  been  vacci- 
nated  within  seven  years  preceding  the  is- 
sual  of  tbe  order.  After  the  issues  had  been 
made  up,  the  case  was  submitted  on  the  evi- 
dence and  an  agreed  state  of  facts  and  the 
petition  dismissed. 

Section  2040  of  the  Kentucky  Statutes, 
which  is  a  part  of  the  diapter  devoted  to 
the  powers  and  duties  of  the  state  board 
of  bealtli,  provides,  in  part,  that: 

"Oie  board  shall  have  general  supervision  of 
the  health  of  the  citizens  of  this  state ;  *  *  * 
ud  are  further  empowered  to  make  and  enforce 
mles  and  regulations  to  obstruct  and  prevent  the 
introdnction  or  spread  of  infectious  or  contagious 
diseases  to  or  within  the  state." 


In  section  2056'  provision  la  made  for  the 
appointment  of  local  boards  of  health  for  the 
respective  counties  in  which  they  reside,  and 
these  county  boards  "are  autborlzed  and 
shall  have  power  to  enforce  the  rules  and 
regulations  adopted  by  the  state  board  of 
health."    It  further  provides  that: 

"Such  local  boards  are  empowered  and  It  shall 
be  their  duty  to  inaugurate  and  execute  and  to 
re<iuire  the  heads  of  families  and  other  persons  to 
execute  such  sanitary  regulations  as  tbe  local 
board  may  consider  expedient  to  prevent  the  out- 
break and  spread  of  diolera,  smallpox,  yellow 
fever,  scarlet  fever,  diphtheria  and  other  epidemic 
and  communicable  diseases,  and  to  this  end  may 
bring  the  infected  population  under  prompt  and 
proper  treatment  during  premonitory  or  other 
stages  of  the  disease,  and  they  are  empowered  to 
go  upon  and  inspect  any  premises  which  they 
may  oelieve  are  in  an  unclean  or  infectious  con- 
dition, and  it  shall  be  empowered  to  fix  and  de- 
termine the  location  of  an  eruptive  hospital  for 
the  county,  sufficiently  remote  from  human  habi- 
tation and  public  highways  as  in  its  judgment  is 
safe." 

And  also  directs  that: 

"The  local  board  shall  appoint  a  competent 
practicing  physician  who  shall  be  the  health  offi- 
cer of  the  county  and  secretary  of  the  board, 
whose  duties  shall  be  to  see  that  the  rules  and 
regulations  provided  for  in  this  act,  and  the 
rules  and  regulations  of  the  state  board  of  health 
are  enforced." 

In  the  chapter  on  smallpox,  embracing  sec- 
tions 4607-4618  of  the  Statutes,  further  pro- 
vision is  made  for  the  prevention  and  spread 
of  smallpox  and  the  duty  enjoined  on  par- 
ents, guardians,  and  other  persons  liaving 
the  care,  custody,  or  control  of  children  to 
have  the  same  vaccinated. 

The  graded  school  district  here  in  question 
is  located  in  Jefferson  county,  outside  the 
corporate  limits  of  the  city  of  Louisville,  and 
Dr.  Wblttenburg  is  tlie  health  officer  for 
Jefferson  county  appointed  by  the  local  board 
of  health  of  the  coimty,  which  board  in  turn 
had  been  appointed  by  the  state  board  of 
health. 

It  further  appears  that  the  state  board 
of  health  had  adopted  a  regulation  known  as 
rule  35,  reading: 

"No  person  shall  become  a  member  of  any  pub- 
lic school  within  the  jurisdiction  of  this  board, 
as  teacher  or  scholar,  without  furnishing  a  cer- 
tificate from  some  reputable  physician  that 
he  or  she  has  been  successfully  vaccinated,  and 
has  been  revaccinated  at  least  once  every  seven 
years." 

On  January  10,  1916,  Dr.  Wliittenburg,  in 
his  capacity  as  health  officer  for  Jefferson 
county,  and  purporting  to  act  by  order  of 
the  Jefferson  county  board  of  health,  served 
on  each  of  the  trustees  of  the  graded  school 
a  notice  In  writing,  which  notice,  after  set- 
ting out  rule  35  of  the  state  board,  recited 
that: 

"Information  has  come  to  this  office  that  the 
rales  concerning  vaccination  in  yonr  school  are 
not  being  carried  out  in  accordance  with  the  in- 
structions of  the  board  of  health.  •  •  •  I 
expect  each  child  enrolled  to  bring  a  certificate 
of  successful  vaccination,  and  file  same  with  the 
teacher  and  principal  in  charge.  You  have  at 
present  ajl  infection  of  smallpox  in  your  imme- 
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diate  school  vldnity.  •  •  •  Vaccination  miut 
follow  immediately,  and  certificates  must  be  on 
file  by  the  twentieth  day  of  this  month  from 
all  children  who  have  not  already  complied  with 
the  above  instructions.  In  case  of  failuie,  they 
must  be  sent  home." 

It  appears,  however,  that  Dr.  Whittenbnrg 
Issued  this  order  or  notice  without  having 
been  expressly  so  directed  to  do  by  the  coxin- 
ty  board  or  the  state  board  of  health;  and 
the  trustees  of  the  graded  school  refusing  to 
obey  the  instructions  contained  In  the  notice, 
the  county  board  of  health,  on  February  4, 
1916,  held  a  meeting  and  adopted  a  resolution 
reciting  that: 

"It  appearing  that  there  are  a  number  of 
smallpox  cases  m  Highland  Park  and  in  the  vi- 
cinity of  the  schoolbouses  in  district  No.  46, 
and  that  an  epidemic  is  threatened  in  that  neigh- 
borhood,  and  it  further  appearing  that  the  board 
of  trustees  of  the  Highland  Park  graded  common 
school  district  No.  46,  and  the  principal  of  the 
school,  willfuUy  refused  to  enforce  rule  No.  85 
adopted  by  the  state  board  of  health;  *  •  • 
now  therefore  it  is  ordered  by  the  county  board 
of  health  that  the  county  health  officer.  Dr. 
Whittenburg.  shall  take  all  necessary  steps  by 
taking  out  warrants  and  instituting  prosecutions 
against  said  parties,  to  the  end  that  the  vaccina- 
tiou  laws  of  the  state  of  Kentucky  and  the  rules 
and  regulations  of  the  state  board  of  health  be 
vigorously  eut'orced  and  the  lives  of  the  school 
children  and  other  residents  of  Jefferson  county 
be  protected." 

When  this  resolution  was  adopted  by  the 
county  board  of  health  Dr.  Whittenburg 
again  notified  in  writing  each  of  the  school 
trustees  to  have  all  children  attending  school 
and  not  holding  a  certificate  of  successful 
vaccination  to  be  sent  home  and  not  allowed 
to  re-enter  without  first  showing  a  certifi- 
cate of  successful  vaccination  from  some  rep- 
utable physician.  This  notice  further  direct- 
ed the  trustees  that  it  must  be  obeyed  with- 
in 24  hours  after  Its  service. 

Aside  from  the  stipulation  of  ftict,  in  which 
it  was  agreed  that  there  waa  a  county  board 
of  health  in  Jefferson  county  composed  of 
certain  named  persons,  and  that  Dr.  Whitten- 
burg was  the  duly  appointed  health  officer  of 
the  county,  and  that  rule  35  bad  been  adopt- 
ed by  the  state  board  of  health,  tbe  only  evi- 
dence in  the  case  consists  of  the  deposition 
of  Dr.  Whittenburg.  In  his  evidence  he  said. 
In  substance,  that  he  issued  the  notice  of  Jan- 
uary lOtb  under  what  he  conceived  to  be  bis 
authority  as  health  officer  of  the  county  and 
without  having  been  expressly  directed  to  do 
so  by  either  the  state  board  of  health  or  the 
county  board  of  health.  That  when  this  no- 
tice was  not  obeyed,  the  county  board  of 
health  had  a  meeting  and  adopted  the  reso- 
lution which  was  served  on  the  trustees  on 
February  4th.  He  further  said  that  at  the 
time  of  or  before  the  issual  of  the  notice  in 
January,  there  was  a  child  in  the  graded 
common  school  district  who  was  afOlcted 
with  smallpoz,  and  that  subsequently  several 
other  cases  of  smallpoz  developed  at  differ- 
ent places  on  the  border  line  of  this  school 
district,  although  ncme  of  the  persons  afflict- 
ed lived  in  the  school  district; 


Farther  testifying,  he  was  asked  and  an- 
swered the  following  questions: 

"Q.  In  your  opinion,  and  from  what  you  know 
of  the  situation  out  there,  has  the  existence  of 
those  five  cases  of  smallpox  also  caoaed  a  con- 
siderable exposure  of  other  people  to  smallpox? 
A.  Yes:  I  think  so;  there  can  be  no  question 
about  that.  Then  you  can't  tell  how  far  these 
exposure*  run.  Q.  Doctor,  at  the  time  you  sent 
these  commanications  about  which  you  have 
testified,  with  reference  to  enforcing  this  rule 
36  of  the  state  board  of  health,  was  or  not  the 
smallpox  situation  out  there  dangerous,  or  what 
was  the  nature  of  the  situation?  A.  I  consid- 
ered it  dangerous.  On  one  occasioD  here  we  had 
one  infection  here  in  Louisrille,  a  negro  man, 
and  I  followed  it  thoroughly  through,  and  tried 
to  see  if  I  could  get  in  touch  with  where  ther« 
were  other  cases  around  here,  and  I  was  un- 
able to}  that  I  did  in  the  state  generally  and 
that  wuter  we  had  641  cases  from  that  one 
negro  man.  I  mention  this  to  show  how  it  will 
spread  where  people  are  unvaccinated.  Q.  Does 
the  presence  of  five  cases  of  smallpox  constitute 
an  epidemic  or  create  any  danger  of  an  epidemic 
breaking  out?  A.  Yes;  there  is  no  question 
about  that.  Q.  Doctor,  from  your  knowledge 
and  experience  as  a  physician,  and  especially 
your  knowledge  and  experience  with  reference 
to  this  disease  of  smallpox,  state  whether  or  not 
vaccination  is  a  prevention  of  smallpox.  A.  It 
is  an  absolute,  positive,  preventive  for  seven 
years,  and  thereafter  immunity  may  partially 
run  out,  and  a  mild  form  may  occur  later  in 
life,  the  frequency  of  its  occurring  depending  on 
the  length  of  time  from  vaccination,  and  I  have 
never  seen  any  one  die  that  had  been  vaccinat- 
ed at  any  time  In  life,  even  in  infancy,  from 
smallpox.  It  is  the  only  known  method  of  pre- 
venting the  disease  throughout  the  civilized 
world,  the  only  preventive  of  the  disease  indors- 
ed by  all  civilised  countries  on  earth.  Q.  After 
a  period  of  seven  years  has  elapsed  from  vac- 
cination, does  or  not  the  efficacy  of  it  diminish? 
A.  Tes ;  you  lose  a  part  of  your  immunity.  In 
some  cases  you  do  not  lose  any.  Q.  Can  or  not 
that  immunity  be  regained  by  a  fresh  vaccina- 
tion after  seven  years  have  elapsed?  A.  Yes; 
if  yon  lose  immunity,  it  Is  restored  by  revaccina- 
tion,  and  a  positive  preventive  again  for  the 
next  lease  or  the  next  length  of  time.  Q.  Is  it 
or  not  the  generally  accented  view  of  the  medi- 
cal profession  that  vaccination  should  be  re- 
peated after  seven  years  have  elapsed,  at  inter- 
vals of  seven  years?  A.  Yes ;  that  is  accepted 
by  all  reputable  physicians.  Q.  Now,  Doctor, 
though  a  case  of  smallpox  is  mild  or  may  be 
mild,  Is  it  or  not  by  reason  of  that  fact  any  the 
less  likely  to  give  smallpox  to  other  persons? 
A.  No;  I  have  seen  them  where  they  were  in 
the  very  mildest  form  give  it  to  others,  of  the 
most  malignant  type  and  die.  I  have  seen  that 
in  my  own  experience.  Q.  Is  the  requirement 
of  vaccination  every  seven  years  one  which  is 
necessary  to  prevent  the  spread  of  the  disease? 
A.  Yes ;  that  is  necessary  to  prevent  the  spread 
of  it,  and  by  following  that  system  up  we  can 
get  rid  of  It  entirely.  It  is  an  absurd  thing  for 
a  person  to  have  smallpox.  Q.  What  is  the 
opinion  of  the  medical  profession  as  to  the  effi- 
cacy of  vaccination?  A.  The  medical  profession 
stands  practically  as  a  unit  on  that.  I  have 
had  occasion  to  look  at  that  carefully,  and  I- 
have  never  found  any  reputable  physician  op-  , 
posing  vaccination.  I  have  found  some  few  phy- 
sicians that  were  ignorant  along  medical  fines 
opposing  it,  but  found  no  reputable  physician 
opposing  vaccination.  Q.  Now,  Doctor,  why 
would  you  state,  as  you  have  stated,  that  the 
presence  of  five  cases  of  smallpox  in  the  neigh- 
borhood of  or  adjacent  to  the  Highland  Park 
school  district  No.  46  constitutes  an  epidemic 
or  imminent  danger  of  an  epidemic — why  would 
you  state  that  from  your  knowledge  of  the  na- 
ture of  the  disease?  A.  All  the  epidemics  that 
hove  spread  here  in  Louisville  In  the  last  four- 
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teen  jtaxs  epread  practically  in  the  same  man- 
ner; a  case  t)rou^bt  in,  you  know,  and  people 
not  properly  vaccuated,  and  it  spread  just  in 
that  way.  All  epidemica  apiead  ]nst  from  one 
case.  That  haa  been  my  business  for  the  last 
fourteen  years.  Q.  State  what  is  the  nature 
of  the  disease  with  reference  to  the  degree  of 
contagiousness.  A.  It  is  highly  contagious,  one 
of  the  most  highly  contacious  diseases  I  think 
known  to  the  medical  profession.  Q.  In  your 
opinion,  did  the  smallpox  situation  in  or  near 
this  school  district  at  the  time  you  took  these 
steps  that  yon  have  testified  about,  did  the  situ- 
ation at  that  time  in  your  opinion  require  that 
this  rule  of  the  state  board  of  health  be  en- 
forced? A.  Tea,  sir.  Q.  Is  that  the  situation 
at  present?  A.  yes.  Q.  If  such  rule  were  not 
enforced  would  or  not  there  be  danger  of  a 
serious  epidemic?  A.  Tes;  in  that  vicinity. 
Tliere  are  a  good  many  people  out  there  and 
children  unvaccinated,  and  all  the  schools  in 
the  <Aty  and  the  rest  of  the  county  are  vaccinat- 
ed very  thoroa^Iy,  except  in  one  of  the  most 
distant  parts  of  the  county.  Q,  In  your  ex- 
perience how  many  people  have  you  vaccinated? 
A  Between  60,000  and  70,000.  Q.  Have  you 
ever  known  in  your  ezperlence  an^  of  them  to 
die  that  yon  vaccinated  from  vaccination?  A. 
I  never  knew  anybody  to  die  from  vaccination 
per  se.  Q.  Is  or  not  vacdaatlon  dangerous?  A. 
No;  there  is  not  a  possible  chance  for  anybody 
to  die.  I  didn't  think,  from  vaccination,  unless 
they  do  not  take  the  proper  care  of  it  If  there 
is  any  death  at  all,  ft  will  come  from  some  in- 
fection like  a  scratch  with  a  pin  or  something 
like  that.  A  person  can  die  from  a  scratch  from 
I  pin  causing  blood  poisoning,  but  from  vaccina- 
tion there  is  no  chance  for  them  to  die.  That 
has  been  my  experience.  Q.  Is  that  the  general 
experience  of  tne  profession?    A.  Yes,  sir." 

[1]  On  behalf  of  the  school  trustees  the  ar- 
gument la  made  that  Dr.  Whlttenburg,  In 
his  capacity  as  health  officer  for  Jefferson 
county,  was  without  power  or  authority  to 
demand  the  observance  of  the  notice  Issued 
by  him  on  Jantiary  10,  1916,  because  he  had 
not  been  expressly  directed  by  either  the 
state  board  or  the  county  board  to  take  the 
action  set  forth  In  this  notice,  and  ,we  may 
first  dispose  of  this  question. 

It  win  be  noticed  that  under  section  2055 
of  the  statutes  it  Is  the  duty  of  the  health 
officer  of  the  county  "to  see  that  the  rules 
and  regulations  of  the  state  board  of  health 
are  enforced,"  and  among  the  rules  adopted 
by  the  state  board  of  health  was  rule  35  here- 
tofore set  out,  providing  that  no  person  shall 
become  a  member  of  any  public  school  with- 
out furnishing  a  certificate  that  he  or  she  has 
been  successfully  vaccinated  once  every  sev- 
en years ;  and  It  Is  the  contention  of  counsel 
for  the  local  board  of  health  that  under  au- 
thority of  this  rule  and  the  power  conferred 
by  the  statute,  Dr.  Whlttenburg,  as  health 
officer,  Independent  of  any  action  on  the 
part  of  the  local  board,  had  power  to  take 
the  action  set  out  In  the  notice  of  January 
10th. 

The  health  ofBcer  of  the  county  Is  primari- 
ly the  agent  and  executive  officer  of  the  lo- 
cal board,  and  Is  charged  with  the  duty  of 
enforcing  such  rules  and  regulations  as  the 
state  board  or  the  county  board  may  adopt 
within  the  scope  of  the  powers  conferred  up- 
on them  by  the  statute.  But  we  are  not  pre- 
mred  to  say  Uiat  without  express  authority 


from  either  the  state  board  or  the  county 
board  the  health  officer  would  have  power 
to  take  the  responsible  action  assumed  to  be 
exercised  in  this  notice  of  January  10th.  It 
is  quite  a  serious  matter  to  order,  as  was 
done  in  this  notice,  that  all  of  a  great  num- 
ber of  children  attending  a  public  school 
shall  be  vaccinated  within  a  certain  time  or 
denied  the  privilege  of  attending  school,  and 
we  are  inclined  to  the  view  that  before  the 
health  officer  undertakes  to  demand  the  en- 
forcement of  a  preventive  regulation  like  this 
affecting  so  many  pec^le,  he  ought  to  have 
express  authority  so  to  do  from  either  the 
state  or  the  county  board. 

We  do  not  of  course  mean  to  h(Ad  that  be- 
fore the  health  officer  can  act  In  any  case  he 
most  be  armed  with  express  authority  from 
one  of  these  boards,  because  many  matters 
might  come  up  In  connection  with  the  duties 
of  his  office  that  h»  should  be  permitted  to 
perform,  in  the  exercise  of  a  sound  discre- 
tion and  within  the  scope  of  his  general  au- 
thority, without  having  the  express  sanction 
of  either  the  state  or  county  board. 

And  so  we  do  not  think  It  would  be  wise  or 
prudent  to  attempt  to  describe  In  detail  the 
things  a  health  officer  may  or  may  not  do 
without  the  express  direction  of  one  of  these 
boards.  Sufficient  for  the  purpose  of  this 
case  Is  it  to  say  that  In  our  opinion  it  would 
be  Investing  the  health  officer  with  more  au- 
thority than  was  contemplated  by  the  statute 
if  he  should  be  given  the  power  on  his  own 
volition  to  direct  that  all  children  attending 
one  or  more  public  schools  should  be  prompt- 
ly vaccinated  or  else  denied  the  privilege  of 
attending  the  school.  Taylor  v.  Adair  Coun- 
ty, 110  Ky.  374,  84  S.  W.  209,  27  Ky.  Law 
Kep.  36;  Hickman  County  v.  Scarborou^, 
150  Ky.  1,  149  S.  W.  1116. 

Bo  far,  however,  as  the  questions  arising 
In  this  case  are  concerned,  it  Is  not  impor- 
tant whether  Dr.  Whlttenburg  did  or  did  not 
have  the  authority  attempted  to  be  exercised 
at  the  time  he  gave  the  notice  of  January 
10th,  because  subsequent  to  this,  and  after 
having  been  expressly  directed  by  the  county 
board  so  to  do,  he  gave  the  notice  of  Febru- 
ary 4th,  and  we  may  assume  that  the  lower 
court.  In  dismissing  the  petition  of  the  school 
trustees,  considered  that  they  were  under  a 
duty  to  enforce  compliance  with  this  last  no- 
tice. And  as  this  notice  was  given  by  direct 
authority  of  the  local  board  of  health,  the 
principal  question  In  the  case  Is:  Did  the 
local  board  have  power  to  direct  the  action 
set  forth  in  this  notice  to  be  taken? 

Counsel  for  the  school  board  Insist  that 
neither  the  state  board  nor  the  county  board 
of  health  had  authority  to  adopt  or  enforce  a 
regulation  requiring  the  vaccination  of  school 
children  as  a  condition  precedent  to  their 
right  to  attend  the  public  schools  of  the 
state.  It  is  further  contended  In  this  behalf 
that  there  was  not  an  epidemic  or  a  threaten- 
ed epidemic  of  smallpox  in  the  Highland 
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Park  graded  school  district  at  the  time  of  the 
Issual  of  the  order  of  February  4th. 

In  disposing  of  these  questions  we  will  not 
stop  to  discuss  the  question  raised  that  v&c- 
cinatloQ  Is  not  a  safe  and  valuable  preven- 
tive from  smallpox.  There  may  be  some 
dUference  of  opinion  as  to  its  efficacy,  but 
the  weight  of  medical  authority  supports  the 
view  that  it  is  not  only  a  safe,  but  a  valu- 
able, preventive.  Jacobson  v.  Massachusetts, 
19T  U.  S.  11,  25  Sup,  Ct  858,  49  I*  Ea.  643. 
3  Ann.  Cas.  765. 

[2]  Nor  is  it  necessary  to  determine  wheth- 
er the  action  was  taken  under  rule  35  ot  the 
state  board  or  by  the  directors  of  the  local 
board  under  the  power  vested  in  It  Each 
of  these  boards  is  charged  independently 
with  preserving  the  public  health  and  with 
taking  such  action  as  in  the  exercise  of  a 
reasonable  discretion  may  be  deemed  ueo- 
essary  to  suppress  and  prevent  the  spread 
ot  Infectious  or  contagions  diseases.  The  on- 
ly substantial  difference  in  their  powers,  in 
respect  to  taking  such  measures  as  may  be 
necessary  to  conserve  the  health  of  the  peo- 
ple of  the  state  that  the  state  board  la  in- 
vested by  the  statute  with  larger  power  and 
greater  jurisdiction  than  the  local  boards. 
But  the  local  boards  may  under  the  statute 
exercise  the  authority  conferred  upon  them 
without  asking  the  advice  or  the  consent  of 
the  state  board.  So  that  the  adoption  of 
rule  85  by  the  state  board  was  not  necessary 
to  confer  upon  the  local  board  the  power 
attempted  to  be  exercised,  as  set  forth  in 
this  notice,  if  the  conditions  were  such  as 
to  Justify  the  county  board  in  adopting  this 
method  of  preventing  and  suppressing  the 
spread  of  smallpox  in  the  school  district 

[3]  We  are  further  of  the  opinion  that  the 
language  of  the  statute  is  broad  enough  to 
confer  on  the  state  board  and  the  local 
boards  the  authority  to  issue  an  order  such 
as  the  one  here  in  question  when  they  be- 
lieve there  Is  reasonable  apprehenslcn  of  an 
epidemic  of  smallpox  in  a  school  district 
and  that  the  vaccination  of  the  school  chil- 
dren is  the  only  means  by  which  it  can  be  pre- 
vented. 

It  is  true  that  tlie  precise  questions  as 
to  the  power  of  these  boards  to  make  vac- 
cination a  condition  precedent  to  attendance 
upon  the  public  schools  when  there  Is  a  rea- 
sonable apprehension  of  an  outbreak  of 
smallpox  and  in  the  Judgment  and  discre- 
tion of  the  board  it  Is  necessary  to  require 
the  vaccination  of  school  children,  has  not 
heretofore  come  before  this  court  but  it  has 
frequently  been  adjudicated  by  other  courts, 
and  the  uniform  ruling  is  that  when  there 
is  reasonable  apprehension  of  the  outbreak 
of  a  communicable  disease  such  as  smallpox, 
health  boards  have  authority  to  take  such 
action  as  was  here  directed.  State  v.  Zim- 
merman, 86  Minn.  363,  90  N.  W.  783,  58  L. 
R.  A.  78,  91  Am.  St  Rep.  351;  Blue  v.  Beach, 
166  Ind.  121,  66  N.  E.  89,  50  li.  B.  A.  64,  80 
Am.  St  Rep.  195;    Duffleld  v.  Wllllamsport 


School  District,  162  Pa.  476,  29  Atl.  742,  25 
L.  B.  A.  152 ;  Morris  v.  Oolumbus,  109  Ga, 
792,  30  S.  E.  850,  42  U  B.  A.  175,  66  Am.  St. 
Rep.  243;  State  v.  Hay,  126  N.  G.  099,  35 
S.  E.  459,  49  li.  B.  A.  688,  78  Am.  St  Rep. 
601;  Blssell  v.  Davison,  65  Cojm.  183,  32 
Atl.  348,  29  U  R.  A.  261;  Viemelster  v. 
White,  179  N.  T.  285,  72  N.  B.  97,  70  U  K. 
A.  796,  103  Am.  St  Rep.  859.  1  Ann.  Cas. 
834;  People  v.  Board  of  Education,  234  lU. 
422,  84  N.  R  1046,  17  I*  R.  A.  (N.  S.)  709, 
14  Ann.  Cas.  943. 

And  although  we  have  no  direct  statutory 
direction  on  this  subject  a  'reasonable  c<hi 
structlon  of  the  liberal  powers  conferred  by 
the  statute  in  the  creation  of  these  boards 
would  imply  a  grant  of  authority  to  adopt 
in  reference  to  public  schools  such  measures 
as  were  here  taken.  Indeed,  It  would  be  ex- 
tremely unfortunate  if  the  Legislature  bad 
limited  the  power  of  these  boards  in  re^>ect 
to  dealing  with  situations  such  as  this,  or 
If  the  court  should  restrain  them  from  tak- 
ing such  measures  as  might  be  by  them 
deemed  necessary  to  prevoit  an  outbreak  and 
epidemic  of  this  disease  in  public  schools,  be- 
cause there  is  scarcely  any  place  where  an 
outbreak  of  smallpox  would  spread  with 
more  rapidity  or  over  a  wider  territory  than' 
If  it  found  a  starting  place  In  one  ot  tbe 
public  schools  attended  by  hundreds  of  chil- 
dren. 

[4,  6]  The  argument  is  made  that  this  con- 
struction gives  to  these  boards  great  power. 
This  is  true,  but  necessarily  so.  The  condi- 
tions which  they  were  created  to  deal  with 
could  not  be  successfully  met,  unless  they  had 
large  power  ai)d  discretion.  In  the  very  na- 
ture of  things  it  would  be  utterly  impractica- 
ble for  the  legislative  department  of  the  state 
to  undertake  to  define  the  conditions  that 
must  exist  before  these  boards  could  take  such 
action  as  might  be  necessary  to  control  situa- 
tions that  are  constantly  coming  up  in  vari- 
ous forms ;  and  so  if  these  ngenclcs  of  the 
state  created  for  the  purpose  of  conserving 
the  health  of  the  people  are  to  accomplisb 
the  objects  for  which  they  were  created,  they 
must  needs  be  given  authority  to  take  sucb 
prompt  and  effective  action,  in  each  case  as 
it  comes  up,  as  in  the  exercise  of  their  rea- 
sonable judgment  and  discretion  may  be 
deemed  necessary  to  meet  the  exigencies  ot 
the  occasion.  They  are  not  required  to  wait 
until  an  epidemic  actually  exists  before  tak- 
ing action.  Indeed,  one  of  the  chief  purpos- 
es of  their  existence  is  to  adopt  and  enforce 
such  timely  measures  as  will  prevent  epidem- 
ics. What  they  shall  do  and  how  U  shall  be 
done  are  matters  left  to  their  sound  discre- 
tion. But  of  course  these  boards  cannot 
adopt  unreasonable  or  arbitrary  rules  or  reg- 
ulations or,  without  cause,  harass  the  public 
or  needlessly  subject  individuals  to  expense 
or  Inconvenience  or  act,  unless  they  have 
reasonable  grounds  to  believe  tliat  the  action 
taken  is  necessary  to  prevent  or  suppress  the 
disease   sought  to  be  controlled.     And   we' 
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hare  no  doubt  of  the  JnrlBdlctlon  of  the 
courts  to  restrain  these  boards  if  they  should 
undertake  to  exert  authority  not  fairly  with- 
in tlie  powers  conferred  by  the  statute  or 
plainly  not  needed  for  the  purpose  of  con- 
serving or  protecting  the  health  of  the  peo- 
ple or  preventing  the  outbreak  or  spread  of 
infectious  or  contagious  diseases.  Tltese 
views  are  fully  supported  by  the  cases  of 
Hengehold  t.  Olty  of  Covington,  108  Ky.  752, 
57  S.  W.  495,  22  Ky.  Law  Bep.  462;  Trabue 
T.  Todd  County,  125  Ky.  800,  102  S.  W.  309, 
31  Ky.  Law  Bepw  832;  AUlaon  v.  Cash,  143 
Ky.  em,  187  S.  W.  246;  Hickman  County  v. 
Scarborough,  150  Ky.  1,  14»  S.  W.  U16; 
Breckenrldge  County  ▼.  McDonald,  154  Ky. 
721, 159  S.  W.  549;  Board  of  Health  v.  KoU- 
man,  156  Ky.  851, 160  S.  W.  10«2,  49  U  B.  A. 
(N.  S.)  854. 

Whether  the  state  board  or  the  local  boards 
have  authority  to  order  vaccination  of  all 
children  as  a  condition  precedent  to  their 
attendance  oa  school,  in  the  absence  of  rea- 
sonable apprehension  of  an  outbreak  of  this 
disease,  is  not  before  us  in  this  case,  and  it 
is  not  necessary  to  a  decision  of  this  case 
that  we  should  express  an  opinion  on  this 
subject 

[1, 7]  The  remaining  question  is:  Did  the 
facts  authorize  the  Issual  and  the  enforce- 
ment of  the  order  adopted  by  the  local  board 
in  respect  to  this  graded  school  district? 
This  may  be  shortly  dlspAsed  of.  Keeping 
in  mind  what  we  have  said  as  to  the  power 
of  the  boards,  and  that  the  dlscretl<Mi  lodged 
in  them  will  not  be  Interfered  with,  unless 
plainly  abused.  It  is  apparent  from  the  evi- 
dence of  Dr.  Whittenburg,  supplemented  by 
tlie  acUoD  of  the  local  board,  that  there  was 
a  reasonable  apprehension  in  the  minds  of 
the  board  that  an  epidemic  of  smallpox  might 
find  a  starting  place  In  this  sdiool.  And  to 
prevoit  a  calamity  Uke  this  the  board  was 
authorised  to  take  the  action  It  did. 

The  Judgment  Is  af&rmed. 


REAOHR'S  ADM'X  v.  PENNSYLVANIA  CO. 

et  ai 
(Court  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  Master  and  Sebvant  «si>78— Conolusivk- 
HMs  or  Award. 

Where  a  member  of  a  voluntary  relief  de- 
partment of  a  railroad  submitted  to  the  superin- 
tendent of  the  department,  and  on  appeal  to  the 
advisory  committee  in  accordance  with  rules 
ot  the  deiMrtment,  the  question  of  his  right  to 
com^iensation  for  injuries,  their  decision  is  con- 
clusive, and  is  a  bar  to  relief  on  his  original 
daim  till  the  award  is  impeactied  for  fraud  or 
mistake. 

(Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Dec.  Dig.  «s>7&] 

2.  Abbtibation  and  Awabd  «=96S— Conolu- 
BiVBHSSS  OF  Awabd — Mistake. 

If  arbitrators  only  determine  the  questions 
submitted  to  them,  and  do  not  go  beyond  the 
terms  of  the  submission,  a  mistake  of  judgment 
in  their  eonelasiona,  whether  as  to  the  law  or 
the  facts,  if  their  conclusions  are  honestly  ar- 


rived at,  is  not  ground  for  setting  aside  the  de-. 
cision. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  ft  318-320;  Dec.  Dig. 
«=»63.] 

3.  Arbitration  and  Award  «=s>63— Conci.t;- 
8IVENBSS  OP  Award — Adhibbion  or  Iixeoai. 
Evidence. 

Even  where  arbitrators  have  admitted  ille- 
gal evidence,  it  is  not  ground  for  impeaching 
their  award,  nnless  the  decision  was  so  based 
on  the  improper  evidence  that  but  for  it  the 
decimon  would  have  been  other  -than  the  one 
made. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {{  313-820;  Dec.  Dig. 
*=>63.] 

4.  Abbitbation  and  Award  C=»6S— Concui- 
sivBNESs  OF  Award — Mistake. 

A  gross  and  palpable  mistake  as  to  the  law 
or  a  fact  which  will  constitute  evidence  of  mis- 
conduct or  undue  partiality  is  ground  for  im- 
peachment of  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |§  313-820;    Dec  Dig. 

ie=>63.] 

5.  Abbitbation  and  Awabd  «=964— Conclxt- 
aivENESS  OF  Award— Misconduct. 

Fraud,  corruption,  or  misconduct  of  arbitra- 
tors or  fraud  by  one  of  the  parties  in  secnrbig 
an  award  will  vitiate  the  decision. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  gg  821-327;  Dec.  Dig. 
«=»64.] 

6.  Abbitbation  and  Awabd  ^=978— Impbaoh- 
MENT  OF  Award— Evidence. 

Before  a  court  can  set  aside  an  award,  the 
evidence  supporting  the  grounds  of  impeachment 
must  be  clear  and  strong. 

[Ed,  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |$  409-419;  Dec.  Dig. 
«=s>78.] 

7.  Limitation  of  Actions  «=»37(3)— Compu- 
tation OF  Period — Fraud- Action  to  Im- 
peach Award. 

Under  Ky.  St.  H  2615,  2519,  requiring  an 
action  for  relief  from  fraud  or  mistake  to  be 
instituted  within  five  years  from  their  discovery, 
and,  when  not  instituted  till  more  thun  five 
years  after  the  commission  of  the  fraud  or  mis- 
take, it  must  appear  that  by  reasonable  diligence 
it  could  not  have  l>een  sooner  discovered,  in  an 
action  against  the  relief  department  of  a  rail- 
road for  compensation  for  injuries  in  which  the 
award  of  the  advisory  committee  of  the  depart- 
ment was  set  up  as  a  liar,  a  reply  alleging  fmuA 
and  mistake  in  the  award,  filed  eiglit  or  nine  years 
after  the  award  was  made,  failiug  to  show  when 
the  fraud  or  mistake  was  discovered,  is  barred. 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  g  184 ;  Dec.  Dig.  «=>37(3).l 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  J.  H.  Reager's  administratrix 
against  the  Pennsylvania  Company,  trustee, 
and  others.  From  a  Judgment  for  defend- 
ants, plalntur  appeals.    Afflruied. 

Bennett  H.  Young  and  Henry  Bedinger, 
both  of  Louisville,  for  appellant  Gibson  & 
Crawford,  of  Louisville,  for  appellees. 

HURT,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  rendered  upon  the 
former  appeal  may  be  found  la  162  Ky.  824, 
154  S.  W.  412,  52  L.  R.  A.  (N.  S.)  841,  Ann. 
Cas.  1916B,  812,  in  whldi  a  full  statement 
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of  the  facts  Is  set  out,  which  renders  nimeo- 
essary  a  more  particular  history  of  the  case 
than  Is  herein  set  oat.  J.  H.  Reager,  who 
was  a  car  Inspector  for  the  Pittsburg,  Cin- 
cinnati, Chicago,  &  St  Louis  Railway  Com- 
pany, received  an  Injury  on  the  17th  day  of 
May,  1893.  He  was  a  member  of  the  vol- 
untary relief  department  of  the  Pennsylvania 
lines  west  of  Pittsburg,  This  department 
was  organized  by  the  various  railroad  com- 
panies compHsing  the  Pennsylvania  lines 
west  of  Pittsburg,  and  its  purpose  was  to 
provide  sick  and  accident  benefits  for  the  in- 
jured and  side  employes  of  the  railroad  com- 
panies, whether  injured  through  negligence 
or  not.  Reager  was  paid  as  accident  benefits 
by  the  department  from  the  time  of  his  in- 
jury, for  52  weeks,  the  sum  of  $1.50  per  day, 
and  thereafter  until  July  31,  1904,  the  sum 
of  75  cents  per  day,  aggregating  about  $3,- 
200.  When  an  employ^  became  a  member  of 
the  voluntary  relief  department,  he  agreed 
in  writing  to  be  bound  by  the  regulations  of 
the  department,  among  which  are  the  fol- 
lowing: 

"I'  also  agree  for  myself  and  those  claiming 
through  me  to  be  especially  bound  by  regulation 
No.  65,  providing  for  final  and  conclusive  set- 
tlements of  all  disputes  by  reference  to  the  su- 
I>eriiitendent  of  the  relief  department  and  an  ap- 
peal to  the  advisory  committee." 

Regulation  No.  65  is  as  follows: 

"All  questions  or  controversies  of  whatsoever 
character  arising  in  any  manner,  or  between  any 
persons  in  connection  with  the  relief  department, 
or  the  operation  thereof  shall  be  submitted  to  the 
determination  of  the  superintendent  of  the  relief 
department,  whose  decision  shall  be  final  and 
conclusive  thereof,  subject  to  the  right  of  appeal 
to  the  advisory  committee  within  thirty  days 
after  notice  to  the  parties  interested  in  the  de- 
cision. 

"When  an  appeal  is  taken  to  the  advisor;  com- 
mittee, it  shall  be  heard  by  said  committee  with- 
out further  notice  at  its  next  stated  meeting,  or 
at  such  future  time  as  they  may  designate,  and 
shall  be  determined  by  a  vote  of  the  majority  of 
a  quorum,  or  more,  present  at  such  meeting,  and 
the  decision  so  arrived  at  by  the  advisory  com- 
mittee shall  be  final  and  conclusive  upon  all  par- 
ties, without  exception  or  appeaL" 

Regulation  No.  45  Is  as  follows: 
"Payments  on  account  of  disablement  by  acci- 
dent will  only  t>e  made  upon  the  disablement 
being  shown  to  have  resulted  solely  from  ac- 
cidents occurring  to  members  in  the  performance 
of  duty  in  the  service  and  to  which  they  were 
assigned,  or  which  they  were  directed  to  perform 
by  proper  authority,  or  in  voluntarily  protecting 
the  property  of  the  company  in  whose  employ 
they  are.  This  shall  include  accidents  occurring 
to  members  at  points  upon  the  employing  com- 
pany's property,  which  they  necessarily  pass  in 
going  to  or  from  work,  and  which  do  not  result 
from  their  voluntarily  or  unnecessarily  exposing 
themselves  to  danger.  There  must  be  exterior  or 
other  positive  evidence  of  injury,  and  satisfac- 
tory evidence  that  it  incapacitates  the  person  for 
penorming  bis  duty  in  the  service,  or,  when  of 
a  permanent  character,  to  earn  a  livelihood  in 
an  employment  suited  to  his  capacity.  Disable- 
ment from  an  accident  occurring  otherwise  than 
OS  aforesaid  will  be  classed  with  sickness. 

"Qaestiona  as  to  the  permanent  character  of 
disability  and  the  continued  payment  of  benefits 
on  account  of  the  same  shall  l>e  determined  by 
the  advisory  committee." 


The  injury  which  Reager  sufTered  was  per- 
manent, but  a  controversy  arose  between  him 
and  the  voluntary  relief  department  as  to 
whether  his  disability  continued,  or  whether 
be  was  able  to  earn  a  livelihood  in  an  em- 
ployment suited  to  his  capacity,  and  whether 
or  not  he  was  entitled  to  receive  any  tur- 
ther  benefits  from  the  relief  department  by 
reason  of  his  membership  therein  and  the  in- 
jury he  had  received.  After  an  Investigation 
the  superintendent  of  the  relief  department 
decided  that  Reager's  disablement  did  not  in- 
capacitate him  from  earning  a  livelihood  in 
an  employment  suited  to  his  capacity,  and  on 
the  24th  day  of  August,  1904,  notified  Reager 
of  the  decision,  and  that  he  could  receive  no 
further  benefits  from  the  department.  There- 
after, on  September  4,  1904,  Reager  filed  a 
written  appeal  from  the  decision  of  the  suiter- 
Intendent  with  the  advisory  committee,  and 
requested  the  committee  to  review  the  deci- 
sion and  to  set  it  aside.  The  advisory  com- 
mittee considered  the  appeal  at  Its  next  regu- 
lar meeting,  of  which  time  and  place  Reager 
had  notice,  and  by  a  vote  of  the  majority 
of  the  committee  the  decision  of  the  super- 
intendent was  sustained  and  approved  on  the 
28th  day  of  October,  1904,  and  on  the  day 
following  Reager  was  notified,  of  the  action 
of  the  advisory  committee  upon  his  appeal 
and  its  decision  thereon. 

On  the  13th  day  of  April,  1905,  ignoring 
the  decision  of  the'  superintendent  and  the  de- 
cision of  the  advisory  committee,  Reager  filed 
this  action  against  the  Pennsylvania  Com- 
pany, trustee,  the  Pittaburgli,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company,  and  the 
voluntary  relief  department  of  the  Pennsyl- 
vania lines  west  of  Pittsburg,  in  whidi  he  set 
out  his  injuries,  which  he  alleged  were  cans- 
ed  by  the  gross  negligence  of  the  Pittsburg 
Cincinnati,  Chdcago  &  St  Louis  Railway 
Company  and  its  servants,  and  alleged  that 
he  was  permanently  disabled  from  labor  and 
incapacitated  from  all  kinds  of  railroad  du- 
ties, the  establishment  of  the  relief  depart- 
ment and  his  membership  therein,  and  the 
failure  to  pay  him  accident  .benefits  after 
July  31,  1904,  and  prayed  that  e&A  of  the 
appellees  be  adjudged  to  perform  the  condi- 
tions of  the  contract  embodied  In  his  ce^ 
tiflcate  of  meml)ership  in  the  relief  depart- 
ment, and  that  he  recover  of  them  76  cents 
per  day  for  each  day  since  July  31, 1904,  and 
to  have  a  continuation  of  the  payment  of  the 
benefits  as  long  as  his  disability  continued. 
Thereafter  several  amended  petitions  were 
filed,  among  which  was  one  filed  March  22, 
1911,  in  which  Reager  sought  a  Judgment  for 
the  recovery  of  76  cents  per  day  from  July 
31,  1904,  with  interest  thereon,  and  the  far- 
ther sum  of  $4,229.48. 

On  May  27,  1905,  the  appellees  filed  an 
answer,  in  which  they  traversed  the  allega- 
tions of  the  petition,  and  also  pleaded  the 
decision  of  the  superintendent  and  the  ad- 
visory committee  In  bar  oC  Reager's  rigjit  of 
recovery.    A  demurrer  was  sustained  to  the 
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plea  of  the  appellees,  based  upon  the  deci- 
sions of  the  superintendent  and  that  of  the 
advisory  committee. 

On  the  20th  day  of  Jnly,  1911,  Reager  died, 
and  the  action  was  revived  In  the  name  of  his 
administratrix,  who  Is  the  present  appellant 
On  the  ath  day  of  January,  1912,  a  trial 
was  had,  which  resulted  in  a  Judgment  for 
appellant.  The  appellees  appealed,  and  the 
Judgment  was  reversed  by  this  court,  which 
held  that  the  court  below  was  In  error  In 
sustaining  a  demurrer  to  the  paragraph  of 
the  answer  of  appellees  which  relied  upon 
the  decisions  of  the  superintendent  and  the 
advisory  committee  as  a  defense,  and  re- 
manded the  cause  for  further  proceedings. 

On  the  28th  day  of  April,  IftlS,  the  appe- 
lant filed  a  reply.  In  which  It  was  admitted 
that  the  superintendent  of  the  relief  depart- 
ment and  the  advisory  committee  had  both 
adjudged  that  Reager  was  not  so  incapacitat- 
ed from  his  injuries  as  to  be  unable  to  earn 
a  livelihood  in  an  employment  suited  to  his 
capacity,  but  alleged  that  both  decisions  were 
false  and  fraudulent,  and  that  the  advisory 
committee,  In  making  such  decision,  was  guil- 
ty of  either  fraud  or  mistake,  or  both  fraud 
and  mistake.  The  allegations  of  fraud  and 
mistake  were  controverted  by  a  rejoinder. 
Thereafter  the  appellees  filed  an  amended  an- 
swer and  rejoinder,  In  which  the  statute  of 
limitatl(»s  against  relief  on  account  of  fraud 
and  mistake  was  Interposed.  A  demurrer 
was  sustained  by  the  court  to  this  pleft,  to 
which  appellees  excepted. 

Another  trial  was  had  In  the  court  below, 
and  at  the  conclusion  of  the  testimony  offered 
for  appellant  the  appellees  moved  the  conrt 
to  Instruct  the  Jury  to  find  for  them.  The 
court  sustained  the  motion  upon  the  ground 
that  the  evidence  offered  did  not  conduce  to 
prove  that  the  decisions  of  the  superintendent 
and  advisory  committee  .were  made  through 
ftand  or  by  mistake,  and  the  action  was  dis- 
missed. The  appellant  has  again  appealed 
to  this  court,  and  the  sole  ground  upon  which 
a  reversal  of  the  Judgment  is  sought  Is  that 
the  court  erred  to  the  prejudice  of  appellant 
In  directing  a  verdict  of  the  Jury  In  fttvor 
of  appellees.  The  appellees  Insist  that  the 
court  erred  to  their  prejudice  in  holding  that 
tbe  appellant's  cause  of  action  was  not  bar- 
red by  the  statute  of  limitations,  which  bars 
a  recovery  or  relief  on  account  of  fraud  or 
mistake  after  five  years  from  the  discovery 
of  the  perpetration  of  the  fraud  or  tbe  mak- 
ing of  the  mistake. 

[11  On  the  former  appeal  of  this  case  It 
was  held  that  it  was  within  the  power  of  an 
•ssodation  such  as  the  voluntary  relief  de- 
partment to  provide  for  a  submission  of  the 
qnestionas  to  whether  or  not  a  member  who 
had  suffered  a  permanent  injury  was  In- 
capacitated from  same  to  earn  a  livelihood 
hi  an  employment  suited  to  his  capacity  to 
an  impartial  trlbonal  selected  by  the  parties 
^Mmaelvea,  and  make  its  decision  final  as  to 
mdi  qtmtlon,  In  Oim  lAsenc*  of  a  showing 


of  fraud  or  mistake.  It  was  further  held 
that  the  advisory  committee  of  the  voluntary 
relief  department,  as  constituted,  was  such 
a  tribunal,  as  it  was  selected  In  accordance 
.with  the  regulations  of  the  department,  and 
to  become  a  member  of  which  was  a  volun- 
tary, and  not  a  compulsory,  act  Six  of  the 
members  of  the  tribunal  were  selected  by 
Reager  and  other  contributing  employes,  and 
six  were  selected  by  the  railroad  companies, 
whose  employes  constituted  the  membership 
of  the  department  It  was  the  same  tribunal 
to  which  Reager  snbmitted  his  case  in  tbe 
first  instance  and  which  granted  to  him  ac- 
cident benefits  from  May  27,  1893,  until  July 
31,  1904.  He  voluntarily  submitted  his  case 
again  to  this  tribunal  when  he  appealed  from 
tbe  decision  of  the  superintendent  He  had 
notice  of  the  time  and  place  at  which  the 
advisory  committee  would  sit  and  determine 
his  appeal.  In  the  first  Instance,  when  he 
had  the  cboi«e  of  either  proceeding  against 
the  railroad  for  damages  on  account  of  his 
injury,  or  submitting  his  claim  for  benefits 
to  the  relief  department  he  chose  the  latter 
course,  and  received  In  benefits  over  $3,200. 
It  would  be  very  Inconsistent  to  hold  that 
Reager  was  bound  by  the  first  decision,  which 
was  in  bis  favor,  and  therefore  entitled  to 
the  benefits  of  such  a  decision,  but  was  not 
bound  by  the  last  decision  because  It  was 
adverse  to  his  ccmtentions.  l%is  tribunal  be- 
ing organized  by  the  parties  themselves  for 
the  dedsion  of  such  questions  as  were  In  is- 
sue between  Reager  and  the  department,  and 
the  questions  for  decision  being  voluntarily 
submitted  to  It  by  the  parties,  if  its  decision 
should  be  treated  as  an  ordinary  award  made 
by  arbitrators,  its  decision  would  be  conclu- 
sive upon  the  parties,  unless  the  decision  was 
made  through  fraud  or  made  by  mistake. 
The  decision  of  tbe  advisory  committee  was 
a  final  adjudication  by  a  conrt  of  the  par- 
ties' own  choice.  There  is  no  contention 
that  the  award  was  not  regular  upon  its  face, 
and  the.  decision  rendered  was  within  the 
terms  of  the  submission.  Hence  the  decision 
was  conclusive  of  the  merits  of  the  contro- 
versy, and  it  appears  that  the  Intention  of 
the  iMirties  was  that  the  decision  should  be 
final  and  conclusive.  This  Judgment  of  the 
advisory  committee  then  operated  to  extin- 
guish any  daim  which  Reager  had  which 
was  embraced  in  the  submission,  and  the 
Judgment  constituted  a  bar  to  any  action  on 
his  original  demand.  Until  the  Judgment  of 
the  advisory  committee  was  impeached  upon 
sufficient  grounds,  in  a  proceeding  appropri- 
ate to  the  case,  it  was  conclusive.  Shackel- 
ford V.  Purket,  2  A.  K.  Marsh.  435,  12  Am. 
Dec.  422;  Tevls  v.  Tevis,  4  T.  B.  Mon.  46; 
Evans  V.  McKinsey,  Litt  Sel.  Gas.  262 ;  Logs- 
don  T.  Roberts,  8  T.  B.  Mon.  256 ;  8  Oyc.  728, 
729.  If  the  decision  had  been  favorable  to 
Reager,  thereafter  It  would  have  constituted 
the  basis  of  his  rights  as  to  all  matters  em- 
braced within  the  submission.  The  decision 
being  adverse  to  him,  it  was  binding  upon 
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him  and  his  privies  untU  It  was  Impeached 
upon  the  ground  that  It  was  caused  by  fraud 
or  made  by  mistake.  He  could  not  maintain 
a  suit  for  relief  upon  his  original  claim  be- 
fore Impeaching  the  judgment  because  bis 
original  claim  was  extinguished  by  the  judg- 
ment, and  hence,  the  Judgment  being  voidable 
only,  and  not  void,  it  constituted  a  complete 
bar  to  his  action  until  It  was  Impeached  and 
set  aside. 

In  3  Cyc.  728,  this  doctrine  is  stated : 

"As  between  the  parties  and  their  privies  an 
award  is  entitled  to  that  respect  which  is  due 
to  the  judgment  of  a  court  of  last  resort.  It  is, 
in  fact,  a  final  adjudication  by  a  court  of  the 
parties  own  choice,  and  until  impeached  upon 
sufficient  grounds,  in  an  appropriate  proceeding, 
an  award  which  is  regular  on  its  face  U  conclu- 
sive ui)on  the  merits  of  the  controversy  submit- 
ted, and  it  is  not  for  the  courts  to  otherwise  in- 
quire whether  the  determination  was  right  or 
wrong,  for  the  purpose  of  interfering  with  it, 
unless  such  power  has  been  specially  vested  in 
them  by  statute,  or  unless  the  parties  have  In- 
tended that  the  award  shall  not  be  final  and  con- 
clusive." 

[2]  If  tbe  arbitrators  <mly  determine  the 
questions  submitted  to  them,  and  do  not  go 
beyond  the  terms  of  tbe  submission,  a  mis- 
take of  judgment  In  their  conclusions  as  to 
the  weight  to  be  glvea  to  facta  embraced  In 
the  testimony.  If  their  conclusions  are  hon- 
estly arrived  at.  Is  not  a  ground  for  setting 
aside  tbe  decision.  The  same  rule  applies 
to  alleged  mistakes  of  law  as  well  as  of 
facts.  Rudd  V.  Jones,  4  Dana,  229;  Gal- 
breath  V.  Qalbreath,  10  Ky.  Law  Rep.  935; 
Johnson  t.  Dulln,  10  Ky.  Law  Rep.  403; 
Whlttaker  v.  Wallace,  1  Ky.  Law  Rep.  271; 
Harding  v.  Wallace,  8  B.  Mon.  636;  LUlard 
v.  Casey,  2  Bibb,  459. 

[S-l]  Even  where  arbitrators  have  admit- 
ted Illegal  evidence.  It  Is  not  a  ground  for 
impeaching  their  award,  unless  It  appears 
that  the  decision  was  so  based  upon  the  im- 
proper evidence  that  but  for  it  the  decision 
would  have  been  other  than  the  one  made. 
A  gross  and  palpable  mistake  as  to  the  law 
or  a  fact  which  will  constitute  evidence  of 
misconduct  or  undue  partiality,  however,  is  a 
ground  of  Impeachment  of  an  award.  Fraud, 
corruption,  or  misconduct  of  the  arbitrators 
or  fraud  used  by  one  of  tbe  parties  tn  se- 
curing an  award  will  vitiate  the  decision. 
Arbitrators  are  not  exi)ected  or  required  to 
always  follow  the  strict  and  technical  rules 
of  law,  but.  If  they  have  due  regard  for  the 
rights  of  th»  parties  and  natural  justice,  It 
is  sufficient. 

[I]  The  evidence  offered  In  the  court  below 
falls  to  show  that  the  advisory  committee,  In 
arriving  at  their  decision,  were  laboring  un- 
der any  mistake  as  to  the  actual  facts  of 
the  case.  It  Is  wily  a  question  of  fact  which 
It  was  called  upon  to  decide,  and  hence  there 
was  no  evidence  of  any  mistake  of  law. 
While  a  court  or  other  set  of  men  might  have 
arrived  at  a  different  conclusion  from  the 
facts  submitted,  there  Is  no  evidence  of  such 
a  gross  or  palpable  mistake  in  judgment  as 
to  be  evidence  of  mlscotaduct  or  partiality 


on  the  part  of  the  members  of  tbe  committee. 
It  seems  that  they  considered  all  the  evi- 
dence of  the  facts  In  the  cose  which  wu 
submitted  to  them,  and  there  Is  nothing  in 
the  evidence  heard  upon  the  trial  In  the  dr- 
cult  court  which  proves  any  fraud,  corrup- 
tion, or  misconduct  of  the  members  of  tbe 
committee  In  making  tbe  decision,  or  any 
fraud  upon  the  part  of  the  prevailing  party 
which  afTected  the  decision  of  tbe  committee. 
Before  a  court  Is  authorized  to  set  aside  an 
award  the  evidence  supporting  the  groimdj 
of  Impeaclunent  must  be  clear  and  strong. 
Johnson  v.  DuUn,  supra.  Hence  tbe  trial 
court  did  not  err  In  directing  a  verdict  for 
the  appellees. 

L7]  The  original  petition  was  a  suit  upon 
tbe  contract  embraced  in  the  certificate  of 
membership  of  Eeager  in  the  voluntary  re- 
lief department,  and  neither  It  nor  any  of 
the  amendments  to  the  petition  mentioned 
tbe  fact  of  the  decision  of  the  advisory  com- 
mittee, nor  sought  to  have  It  impeadied, 
which  appears  must  have  been  done  by  d- 
tber  a  petition  or  an  amended  petition.  No 
relief  was  asked  In  the  suit  in  the  way  of  set- 
ting aside  the  decision,  either  on  account 
of  fraud  or  mistake,  nor  was  any  action  in- 
stituted or  ascertained  for  that  purpose.  Un- 
der sections  2515  and  2518,  Kentucky  Stat- 
utes, an  action  for  relief  from  fraud  or  mis- 
take must  In  all  cases  be  Instituted  within 
five  years  from  the  discovery  of  the  perpetra- 
tion of  tbe  fraud  or  the  making  of  the  mis- 
take, and,  when  tbe  action  for  that  purpose 
Is  not  Instituted  until  more  than  five  years 
after  tbe  commission  of  the  fraud  or  mis- 
take. It  must  appear  that  by  the  exercise 
of  reasonable  diligence  It  could  not  have  been 
sooner  discovered.  Providence  Assurance  So- 
ciety V.  Withers,  132  Ky.  641,  116  S.  W.  350; 
Bennett  Coal  Co.  v.  East  Coal  Cow,  162  Ey. 
838,  154  S.  W.  922;  Dye  v.  HoUand,  4  Bnsh, 
636 :  L.  &  6.  B.  B.  Co.  V.  Bridges,  7  B.  Mod. 
556,  46  Am.  Dea  628 ;  Green  v.  Salmon,  63 
S.  W.  270, 23  Ky.  Bep.  517 ;  Cavanangb  v.  Britt, 
90  Ky.  273, 13  S.  W.  922, 12  Ky.  Law  Bep.  201 
The  reply  of  tbe  appellant  did  not  contain  any 
allegation  that  the  alleged  fraud  or  mistake 
was  not  known  from  the  time  the  decision 
was  rendered,  or  that  it  had  been  discovered 
within  five  years  last  past,  or  by  the  exercise 
of  reasonable  diligence  It  could  not  have  been 
sooner  discovered.  Waiving  the  question  as  to 
whether  the  validity  of  the  decision  could  be 
Impeached  upon  the  ground  of  fraud  or  mis- 
take relied  upon  for  tbe  first  time  In  a  reply 
at  all,  the  reply  contained  the  first  effort  of 
the  appellant  to  secure  relief  from  the  ef- 
fect of  the  decision  of  tbe  advisory  commit- 
tee, and,  not  having  been  made  until  eigbt 
or  nine  years  after  tbe  alleged  fraud  or  mis- 
take was  committed,  the  statute  of  limita- 
tions being  a  statute  of  repose,  tbe  plea  of  tlie 
statute  of  Ujaltatlona  was  a  defense  to  it, 
and  hence  the  court  erred  In  sustaining  a 
demurrer  to  tbe  rejoinder. 

Wberelloce  tiie  jndgmetit  is  afanaed. 
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SHAPARD  T.  inXON  et  al    (No.  204.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  1016. 
On  Behearing,  March  20, 1916.) 

1.  Appeal  and  Sbiob  «e3>14(4)  —  Gbosb-Af- 

PEAI/— StATDTB. 

Under  Kirby'a  Dig.  |  1225,  proTiding  that 
an  appellee  may,  at  any  time  before  trial,  pray 
and  obtain  a  cross-appMl  against  the  appellant, 
where  the  controversies  4n  an  equitable  suit  be- 
tween plaintiffs  and  M.  and  between  M.  and  S. 
were  entirely  separate,  S.'s  appeal  from  the  por- 
tion of  the  decree  relating  to  his  controversy 
with  M.  did  not  enable  plaintiffs  to  bring  np 
their  branch  of  the  case  by  cross-appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Snot,  Cent  Dig.  i  57 ;   Dec.  Dig.  <8s>14(4).] 

2.  Afpiai.  and  £bbob  «s>338(2)— Timb  fob 
Appeaung — Statute. 

Act  Feb.  17,  1915  (Laws  1915,  p.  205), 
amending  Krby's  Dig.  J  1190,  touching  the  time 
for  appeals,  by  shortening  it  from  12  to  6  months 
after  decree  or  judgment,  fixes  6  months  after 
die  passing  of  toe  statute  as  the  full  limit  of 
time  in  all  cases,  but  does  not  apply  to  Jodg- 
ments  rendered  prior  to  its  taking  effect,  where 
the  unexpired  time  allowed  under  the  old  statute 
is  less  than  6  months. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1880-18S2;  Dec.  Dig.  «=> 
338(2).] 

3.  Ldotation  or  AonoNS  •s972(l)— DiaaBiL- 
iTT— Infants— Statutes. 

Under  Kirby's  Dig.  |  6066,  touching  limita- 
tions of  actions  for  the  recovery  of  lands,  with 
a  saving  in  favor  of  infants  and  others,  or  under 
section  5076,  the  general  provision  in  favor  of 
infonta  and  other  persons  under  disability,  a 
married  woman's  action  for  the  recovery  of  rents, 
commenced  more  than  8  years  after  she  attained 
the  age  of  18  years,  was  barred. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {$  390,  803,  394 ;  Dea  Dig. 
«=»72(1).] 

4.  H0KE8TKAD    «s>146— CORTBTANOB   BT    Ml> 

voa. 

A  girl  over  the  age  of  18  has  power  to  con- 
vey her  interest  in  the  homestead  derived  from  a 
deceased  parent 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  257 ;   Dec.  Dig.  «=>140.] 

5.  HOHBSTBAS     «s»146— AbANDONKBNT— GON> 
VEYANCK. 

Under  the  Constitution,  providing  that  mi- 
nor children  shall  enjoy  the  nse  of  homestead 
premises  whether  they  remain  in  possession  or 
not  where  two  of  three  minors  conveyed  their 
interest  in  the  homestead  derived  from  their  de- 
ceased mother,  expressly  recognizing  the  rights 
of  the  lessee  of  toe  premises  from  their  fitther, 
a  disconnt  in  the  price  being  made  on  account  of 
the  ontstanding  lease;  there  was  no  aliandonment 
by  the  conveying  children  of  their  rights  in  the 
homestead,  giving  the  child  who  did  not  convey  a 
right  of  action  against  the  lessee  for  the  whole 
of  the  rent 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent  Dig.  i  267;    Dea  Dig.  <Bs»14a] 

6.  Homestbad  «e3>142(1)— Bstatb  or  Inhib- 
itors. 

A  minor  child  inheriting  a  homestead  has 
two  separate  and  distinct  estates  in  the  home- 
stead existing  at  the  same  time  and  incapable 
of  merger,  namely,  homestead  and  inheritance, 
one  of  whkh  may  be  alienated  and  the  other  re- 
served. 

[Ed.  Note;— For  other  cases,  see  Homestead, 
Cent  Dig.  H  271-278,  277-2880;  Dec.  Dig.  «=» 
1420).] 


7.  HoMBSTXAD  «S9142(1)— Seoovebt  or  Rents. 
Inheritors  of  a  homestead  from  their  moth- 
er, who  repudiated  their  father's  lease  and  sued 
the  lessee  for  rents,  could  recover,  not  what  the 
lessee  agreed  to  pay,  nor  what  he  received,  but 
only  the  net  rental  value  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  »  271-273,  277-280 ;  Dec  Dig.  «=► 
142(1).] 

&  EOHXSTEAD  «=3l53  —  liEASE  —  EXTENSION 

—Statute. 

Under  Kirby's  Dig.  |  784,  providing  that  if 
any  person  shall  convey  realty,  and  shall  not 
have  the  legal  estate,  but  shall  afterwards  ac- 
quire it,  such  estate  shall '  immediately  pass  to 
the  grantee,  where  a  husband  leased  the  home- 
stead, left  by  his  wife,  before  the  majority  of 
their  diildren,  in  suit  by  such  children  to  re- 
cover the  rents  of  the  lessee  who  had  contracted 
for  a  term  extending  from  one  definite  date  to 
another,  the  decree  extending  the  original  lease 
to  make  it  t>egin  on  the  date  of  the  expiration  of 
the  homestead  ri^ht  of  the  youngest  child  was 
improper,  as  making  a  new  contract  for  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  806;  Dec  Dig.  «=»153.] 

9.  Affeai,  AND  Ebbob  <8=>1033(9)— Pabtt  En- 
titled to  Allege  Ebbob. 

A  decree  giving  appellees  less  than  they 
were  entitled  to  was  not  erroneoos  as  to  appel- 
lant 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4061 ;  Dec.  Dig.  «8=»1033(9).] 

10.  VXNDOB  AND   PUROHASEB  «=s»228(7)— PCB- 
CBA8EB    WITH    NOTICB— MoBTOAQE. 

A  ptirchaser  of  the  homestead  rights  of  mi- 
nor children  inherited  from  their  deceased  moth- 
er, with  notice  of  a  lease  made  by  the  father  to 
a  mortgagee  to  extinguish  the  mortgage  debt 
could  not  prevent  the  enforcement  of  the  orig- 
inal mortgage ;  the  consideration  for  the  lease 
failing  through  the  children's  right  in  the  lands. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  501;  Dec  Dig.  ie=» 
228(7).] 

11.  MoBTOAOEB  Q=>3ie  —  Reinstateiibnt  — 

FaILUBE  or  GONBIDBBATION. 

Partial  failure  of  consideration  for  the  exe- 
cution of  a  contract  of  lease  intended  to  extin- 
guish a  mortgage  debt  gave  the  mortgagee  the 
same  rights  in  the  direction  of  a  revival  of  the 
mortgage  as  a  total  failure. 

[E!d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  949-954 ;   Dec.  Dig.  «=»316.] 

12.  Mobtoaoes  ^=3316  —  Mebgxb  —  Lbabx  — 
Failube  of  Conbidebation. 

Where  a  lease  was  made  by  a  mortgagor  to  - 
the  mortgagee,  extinguishing  the  mortgage  lien 
as  the  parties  intended,  but  the  consideration 
for  the  lease  partially  failed  on  account  of  the 
homestead  rights  of  the  mortgagor's  children,  in- 
heriting from  their  mother,  the  lessee  could  re- 
vive his  mortgage  lien  in  equity  and  enforce  it 
since  the  doctrine  of  merger  wul  not  be  applied 
where  there  are  equities  which  will  thereby  be 
defeated. 

[Ed.^Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  949-954 ;   Dec  Dig.  «s»316.] 

18.  Mobtoaoes  €==>316— LnriTATioNB. 

Kirby's  Dig.  |  5399,  providing  that  In  suits 
to  foreclose  mortgages  it  shall  be  sufficient  defense 
that  the^  have  not  been  brought  within  the  pe- 
riod of  limitation  prescribed  by  law  for  a  suit  on 
the  debt  or  liability  for  the  security  of  which 
they  were  given,  does  not  apply  to  a  suit,  to  re- 
vive an  original  mortgage  lien,  by  a  mortgage* 
who  satisflM  his  lien  in  return  for  a  lease  of 
the  premises;    the  consideration  for  his  satis- 


4s>For  other  csa««  soe  same  topic  and  KBT-NTTUBEK  tn  all  Kej^^^umbered  Digests  and  Indexes 


Digitized  by 


Google 


400 


184  SOUTHWESTJSBN  BBPOBTBB 


(Ark. 


faction  thereafter  falling  on  account  of  home- 
stead rights  of  the  mortgagor's  clilldren. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
CJent  Dig.  {§  949-854 ;   Dec.  Dig.  «=»816.J 

Hart  and  Kirby,  JJ.,  dissenting. 

On  Rehearing. 
14.  Homestead    «=s>142(1)    —    Hbcovert    or 

Hents— Amount— EviDENCB. 

The  rental  value  of  homestead  lands,  in- 
herited from  their  mother  by  children  who 
repudiated  their  father's  lease  thereof  and  sued 
the  lessee  for  rents,  was  not  necessarily  to  be 
determined  by  ascertaining  the  gross  amount  of 
the  rents  received  by  the  father's  lessee,  but  the 
amount  so  received  afforded  some  evidence  of  the 
rental  valae  of  the  land,  though  not  conclusiva 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  if  271-273,  277-280;  Dec:  Dig.  <8=» 
142(1).] 

16.  Homestead    (S=s>142(1)   —   Rxoovebt    of 

Rbnts— BuBDEN  or  Proof. 

In  an  action  by  children,  who  inherited 
from  their  mother  a  homestead  and  repudiated 
their  father's  lease  thereof,  to  recover  rents 
from  the  father's  lessee,  the  burden  was  on 
plaintiffs  to  offer  proof  of  the  net  rents  received 
by  the  lessee  after  deducting  taxes  and  the  rea- 
sonable cost  01  necessary  repairs,  or  proof  of  the 
rental  value  regardless  of  ue  amounts  actually 
received. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  IS  271-273,  277-280;  Dec.  Dig.  <S=» 
142(1).] 

16.  Homestead  ®=»142(1)  —  Recoveby  of 
Rents— Amouitt  Recoverable— Reduction 
BY  Lessee's  Bxpenditubes. 

Inheritors  of  a  homestead  from  their  moth- 
er, who  repudiated  their  father's  lease  and  sued 
the  lessee  for  rente,  could  not  recover  the  full 
rents  received  by  him,  where  he  had  made  nec- 
essary expenditures  for  repairs  and  taxes. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  »  271-273,  277-2«>;  Dec.  Dig.  «=» 
142(1).] 

17.  Homestead  «=»142(1)  —  Recovery  op 
Rents  —  Amount  —  Suitioienoy  of  Evi- 
dence. 

In  an  action  by  inheritors  from  their  moth- 
er of  a  homestead,  who  repudiated  their  father's 
lease  and  sued  the  lessee  for  rents,  evidence  held 
sufficient  to  warrant  the  chancellor's  finding 
that  the  true  rental  value  of  the  land  was  $106. 
[Ed,  Note. — For  other  case9,  see  Homestead, 
Cent.  Dig.  §f  271-273,  277-280;  Dec.  Dig.  «=» 
142(1).] 

Appeal  from  Lee  Chancery  Court ;  Edward 
D.  Robertson,  Chancellor. 

Suit  by  Birdie  Douglas  and  others  against 
B.  L.  Mizon,  in  which  T.  L  Shapard  was 
made  a  defendant  From  a  decree  for  de- 
fendant Mlxon,  defendant  Shapard  and  plaln- 
tlfFs  appeal.  Decree  affirmed  and  cause  re- 
manded, with  directions  to  enter  a  decree 
foreclosing  a  mortgage. 

Moore,  Vineyard  &  Satterfleld,  of  Helena, 
for  appeUants.  E.  H.  McCulloch,  of  Little 
Rock,  and  H.  F.  Roleson  and.  Daggett  &  Dag- 
gett, aU  of  Marlanna,  for  appellee. 

McCULLOOH,  a  J.  Harriet  B.  Bobbltt 
owned  a  farm  In  Lee  county,  containing  40 
acres,  which  constituted  her  homestead,  and 
she  died  In  February,  1898,  leaving  surviving 
her  husband,  W.  C.  Bobbltt,  and  four  minor 


children,  one  son,  V.  A.  Bobbltt,  and  three 
daughters,  Birdie,  Inez,  and  Vera.  The  land 
was  occupied  as  a  homestead  several  years 
thereafter  by  the  father  and  the  four  chil- 
dren, but  they  finally  removed  therefrom,  and 
the'  farm  was  occupied  by  tenants.  In  the 
year  1906  W.  C.  Bobbltt  mortgaged  Ms  In- 
terest In  the  land  to  Mlzon-McCllntock  Com- 
pany, a  mercantile  corporation  doing  business 
at  Marlanna,  Ark.,  the  debt  secured  being 
for  supplies  furnished  and  to  be  furnished 
thereafter.  The  mortgage  specified  that  It 
was  to  secure  a  note  from  W.  C.  Bobbltt  to 
the  Mixon-McCUntock  Company  for  |i500,  and 
such  further  advances  of  merchandise,  etc., 
as  should  thereafter  be  made.  The  mort- 
gagee furnished  supplies  to  Bobbltt  during 
the  years  1906, 1907,  and  also,  to  some  extent. 
In  the  year  1908,  and  the  account  thereof 
fell  within  the  terms  of  the  mortgage.  At 
the  end  of  the  year  1908  Bobbltt  owed  the 
Mlxon-McCllntock  Company  the  sum  of  $531.- 
23  balance,  which  was  secured  by  the  mort- 
gage, and  on  January  19,  1909,  he  executed 
to  R.  L.  Mlxon,  acting  for  the  mortgagee,  a 
contract,  whereby  he  leased  the  premises  to 
Mlxon  for  the  period  of  5  years,  ending  on 
December  31,  1913,  the  contract  reciting  on 
its  face  that  the  consideration  was  the  sum 
of  $531.23,  the  amount  of  the  mortgage  debt. 
Mlxon  was  the  agent  of  the  mortgagee  In 
the  transaction,  and  the  lease  was  accepted 
for  the  tatter's  benefit  T^e  evidence  in  the 
case  establishes  the  fact  beyond  dispute  that 
the  lease  was  executed  by  Bobbltt  and  ac- 
cepted by  the  Mixon-McCUntock  Company  In 
satisfaction  of  the  debt  due  nnder  the  mort- 
gage. The  original  note  for  $600  was  sar- 
rendered  to  Bobbltt  by  the  mortgagee,  and 
the  latter  also  gave  Bobbltt  an  instrument, 
stating  that  the  live  stock  and  wagon,  also 
embraced  In  the  mortgage,  were  released. 
There  was,  however,  no  Indorsement  of  the 
satisfaction  of  the  mortgage,  made  upon  the 
record.  The  son,  V.  A.  Bobbltt,  Joined  In  the 
lease  contract  That  contract  contained  an 
express  covenant  on  the  part  of  the  lessors 
that  they  had  a  good  and  lawful  right  to 
make  and  enforce  the  contract  and  that  tbey 
would — 

"for  the  consideration  aforesaid,  and  the  pay- 
ment of  taxes  as  hereinbefore  mentioned,  war- 
rant defend  and  protect  said  lessee  in  the  quiet 
enjoyment  of  the  use  of  said  land  for  the  period 
of  time,  together  with  the  uses,  rents  and  profits 
thereof  inuring  to  him  under  and  by  virtue  of 
this  lease." 

Neither  Bobbltt  nor  his  children  were  Ut- 
tng  on  the  premises  at  that  time,  but  the 
same  had  been  rented  out  for  several  years 
prior  thereto.  Mlxon  held  the  premises  for 
the  full  period  of  the  lease,  and  rented  It  out 
to  dllTerent  parties,  receiving  the  gross  rental 
of  $145  a  year  for  each  year  during  the  lease. 
At  the  time  the  lease  contract  was  executed, 
each  of  the  three  girls.  Birdie,  Inez,  and  Vera, 
was  under  the  age  of  18  years.    SubseQuent- 
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1;,  three  of  tbe  children,  Y.  A.  Bobbltt,  Birdie 
Douglas  (nte  Bobbltt),  and  Inez  Bobbltt, 
Beverally  conveyed  their  Interests  In  the  land 
to  T.  L.  Shapard.  V.  A,  Bobbltt  conveyed  In 
August,  1910,  Mrs.  Douglas  conveyed  In  No- 
vember, 1910,  and  Inez  Bobbltt  conveyed  In 
November,  1912.  The  proof  shows  that  the 
conveyance  of  each  of  the  children  made  to 
Shapard  was  In  subordination  to  the  rights 
of  Mlxon,  and  that  a  discount  In  the  price 
was  made  on  account  of  the  outstanding 
lease.  W.  O.  Bobbltt  also  conveyed  his  In- 
terest In  the  land  to  Shapard  by  quitclaim 
deed  dated  November  22,  1910,  which  was  the 
same  date  as  the  deed  of  Mrs.  Douglas  to 
Shapard,  and  the  deed  recites  a  consideration 
of  $1  paid.  On  January  10,  1914,  the  three 
daughters  of  Mrs.  Bobbltt,  deceased,  namely, 
Birdie  Douglas,  Inez  Bobbltt,  and  Vera  Bob- 
bltt, Instituted  the  present  action  against 
lllxon  to  recover  of  his  the  rental  value  of 
said  premises  during  the  period  of  said  lease, 
md  they  alleged  In  their  complaint  that  they 
were  infants  under  the  age  of  18  years  at  the 
time  the  lease  was  executed ;  that  the  prem- 
ises constituted  their  homestead  which  they 
derived  from  their  mother;  and  that  the 
lease  was  for  that  reason  void.  Mixon  an- 
swered, setting  up  the  foregoing  facts  with 
reference  to  tbe  execution  of  tbe  lease  and 
the  consideration  therefor,  and  pleaded  in 
defense  that  the  consideration  of  the  original 
debt  was  supplies  furnished  to  W.  O.  Bob- 
bltt for  the  benefit  of  his  minor  children,  and 
he  also  pleaded  the  statute  of  limitation.  A 
CTOSBHXUuplalnt  was  filed  against  W.  C.  Bob- 
bltt and  T.  L.  Shapard,  setting  forth  the  fact 
that  the  conveyance  from  Bobbltt  to  Shapard 
was  executed  without  valuable  consideration, 
and  that  8hai)ard,  at  the  time  he  received  the 
CQoveyance,  did  so  with  full  knowledge  of  the 
rights  of  Mlxon,  and  there  was  a  prayer  that, 
In  the  event  the  plaintiffs  recovered  anything 
from  Ulxon,  the  original  security  be  reinstat- 
ed and  enforced  against  the  estate  for  Bob- 
bltt's  life,  held  by  Shapard  under  the  deed. 
It  was  alleged  in  the  cross-complaint  that  the 
lease  from  Bobbltt  was  accepted  upon  the 
faith  that  the  lessee  would  be  allowed  to  re- 
tain the  premises  for  the  period  of  the  lease 
and  enjoy  all  the  rents  thereof,  and  that  If 
the  Bobbltt  heirs  were  permitted  to  recover, 
It  would  constitute  a  failure  of  consideration 
of  the  lease.  The  suit  was,  without  objec- 
tion, transferred  to  equity  and  proceeded  to 
a  final  hearing.  The  chancellor  found  that 
plaintiff  Birdie  Douglas  was  barred  by  the 
statute  of  limitation  by  reason  of  the  fact 
that  the  soit  was  not  instituted  within  3 
years  after  she  reached  the  age  of  18  years ; 
that  plaintiff  Inez  Bobbltt  was  entitled  to  re- 
cover of  Mixon  her  proportionate  part  of  the 
rent  for  each  year  during  the  lease,  except 
the  year  1913,  which  was  after  she  had  con- 
veyed to  Shapard  in  recognition  of  the  out- 
standing lease;  and  that  the  plaintiff  Vera 
Bobbltt,  who  was  still  under  21  years  of  age, 
recover  her  proportionate  part  of  tbe  rents 
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for  each  year  during  the  lease.  A  decree  was 
rendered  in  favor  of  Inez  Bobbltt  against 
Mlxon  for  the  sum  of  $172,  and  In  favor  of 
Vera  Bobbltt  in  tbe  snm  of  $228.80,  which  in- 
cluded interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  expiration  of  each  year  of  the 
lease  as  the  rents  accrued.  The  net  rental  val- 
ue of  the  land  during  each  year  of  the  lease 
was  found  by  the  chancellor  to  he  5106.  The 
chancellor  decided  that  Mlxon  was  entitled 
to  have  the  lease  extended  from  November 
28,  1917,  which  is  the  date  Vera  Bobbltt  will 
come  21  years  of  age,  for  such  length  of  time 
as  the  rents  and  profits  will  be  suflldent  to 
repay  him  the  amount  adjudged  against  hlvt 
in  favor  of  the  two  heirs,  not  extending,  how- 
ever, beyond  the  lifetime  of  W.  0.  Bobbltt. 
Shapard  was  Immediately  granted  an  appeal 
to  this  court,  and  since  the  transcript  was 
lodged  here  the  original  plaintiffs  cross-ap- 
pealed. A  motion  was  filed  by  the  appellees, 
Mixon  and  others,  to  dismiss  the  cross-appeal, 
whereupon  the  three  plaintiffs  abandoned 
their  cross-appeal  and  obtained  a  direct  ap- 
peal fron*  the  clerk  of  this  court 

[1  ]  The  first  question  for  discussion  relates 
to  the  status  here  of  the  original  plaintiffs — 
whether  or  not  they  have  brought  their  case 
here  itt  the  proi)er  time  for  review.  It  is  evi- 
dent that  the  croes-appeal  was  not  effectual 
for  the  purpose  of  bringing  up  the  plaintiffs' 
branch  of  the  case.  The  statute  provides 
that  an  appellee  may,  at  any  time  before  tri- 
al, "pray  and  obtain  a  cross-appeal  against 
the  appellant  or  any  coappellee."  Klrby's 
Digest,  §  1225.  The  plaintiffs  are  not  appel- 
lees on  the  appeal  of  Shapard.  The  respec- 
tive controversies  between  plaintiffs  and  Mix- 
on,  and  between  Mixon  and  Shapard,  are  en- 
tirely separate,  and  an  appeal  from  the  por- 
tion of  the  decree  which  related  to  one  of  the 
controversies  did  not  bring  up  the  other. 

[2]  The  question  whether  or  not  the  direct 
appeal  of  the  plaintiffs  was  taken  in  time  is 
a  more  difficult  one.  The  final  decree  of  the 
chancery  court  was  rendered  March  18,  1915, 
and  the  appeal  of  the  plaintiffs  was  prayed 
more  than  6  months  after  the  rendltioi^  of  the 
decree,  but  less  than  1  year  after  such  ren- 
dition, and  less  than  6  months  after  the  new 
statutes  shortening  the  time  for  appeals  went 
into  effect.  The  statute,  it  will  be  remem- 
bered, shortened  tbe  time  for  appeals  from 
12  months  to  6  months  after  the  rendition 
of  the  decree  or  Judgment  appealed  from. 

We  held  recently,  in  the  case  of  Stephens 
V.  Williams,  183  S.  W.  S27,  that  the  new  stat- 
ute applied  to  Judgments  and  decrees  render- 
ed prior  to  the  time  the  statute  went  into  ef- 
fect, so  as  to  shorten  the  time  to  6  months 
after  the  statute  went  into  effect  The  au- 
thorities cited  in  the  opinion  in  that  case 
all  tend  to  sustain  the  view  that  the  new  stat- 
ute does  not  apply  to  Judgments  rendered 
prior  to  the  time  it  went  into  effect,  where 
the  unexpired  period  of  time  allowed  under 
the  old  statute  does  not  equal  the  full  time 
allowed  under  the  new,    One  of  the  cases  cit- 
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ed  In  the  opinion  was  Wilson  v.  Kryger,  26 
N.  D.  77,  143  N.  W.  764,  61  L.  R.  A.  (N.  S.) 
760,  where  the  court  was  passing  upon  a  stat- 
ute similar  to  the  one  In  this  case,  which  had 
reduced  the  time  of  appeal  from  12  months 
to  6  months.  In  disposing  of  the  matter,  the 
court  said : 

"In  order  to  give  effect  to  the  evident  legis- 
lative intent  we  are  reqnired  to  bold  that  the 
new  act  applies  only  to  those  judgments  the 
time  for  appealing  from  which  under  the  old 
statute  would  extend  more  than  6  months  after 
the  taking  effect  of  the  new  statute.  In  other 
words,  the  new  statute  is  prospective  in  its  oper- 
ation, but  applies  to  all  judgments  whether  en- 
tered prior  or  subsequent  to  July  Ist,  which,  but 
for  such  act,  the  period  in  which  appeals  might 
have  been  prosecuted  therefrom  would  exceed 
6  months  from  such  date.  As  to  other  judg- 
ments, the  period  for  appealing  is  governed  by 
the  old  statute,  and  the  new  does  not  apply,  for 
otherwise  the  new  act  would  have  the  eJffect  of 
enlarging  rather  than  shortening  the  period  for 
appealing  therefrom,  or  else  it  would  cut  off  all 
right  to  appeal  on  the  date  of  the  taking  effect 
of  such  act,  neither  of  which  results  was  in- 
tended." 

Another  case  which  we  cited  with  approval 
was  Rogers  v.  Trumbull,  32  Wash.  211,  73 
Pac.  881,  dealing  with  a  statute  which  short- 
ened the  time  of  appeals  from  6  months  to 
30  days,  and  concerning  its  effect  the  court 
said: 

"There  is  no  indication  in  the  act  of  1003  that 
it  applied  to  judgments  rendered  prior  to  the 
time  the  act  took  effect,  so  that  judgments  ren- 
dered more  than  30  days  prior  thereto  were 
barred  of  the  right  of  appeal.  It,  therefore,  un- 
der the  rule  above  announced,  applied  only  to 
judgments  rendered  subsequently,  or  to  those 
where  the  right  of  appeal  under  the  old  law  ex- 
tended more  than  30  days  from  the  time  the  act 
took  effect" 

Our  present  conclusion  finds  support  In  the 
opinion  in  State  v.  Railway,  92  Ark.  74,  122 
S.  W.  627,  where  the  rule  appears  to  bei  laid 
down  broadly  that  the  new  statute,  shorten- 
ing the  time  for  appeals  and  writs  of  error 
in  criminal  cases,  has  no  application  at  all 
to  appeals  from  Judgments  rendered  prior 
to  the  passage  of  the  statute ;  but,  as  a  mat- 
ter of  fact,  the  appeal  in  that  case  was  tak- 
en within  the  period  prescribed  by  the  new 
statute,  so  the  declsipn  directly  supports  the 
conclusion  we  now  reach  with  respect  to  the 
statute  now  under  consideration.  We  think 
it  is  consistent  with  reason  and  the  manifest 
intention  of  the  Legislature  to  say,  in  the 
construction  of  the  language  of  the  new  stat- 
ute, that  It  was  intended  to  fix  6  months  aft- 
er the  passage  of  the  statnte  as  the  toll  lim- 
it of  time  for  appeals  in  all  cases,  but  that 
it  was  not  Intended  to  restrict  the  time  to 
less  than  6  months.  Under  this  view  of  the 
statute,  the  appeal  of  the  plaintiffs  was  tak- 
en in  apt  time,  and  the  decree  of  the  chan- 
cery court  on  their  branch  of  the  case  la 
now  before  us  for  review. 

[3]  The  decree  against  Birdie  Douglas,  on 
the  ground  that  her  right  of  action  against 
Mixon  for  the  recovery  of  rents  was  barred 
by  the  statute  of  limitation,  was  correct. 
The   action  was  commenced   more   than   3 


years  after  Mrs.  Douglas  attained  the  age  of 
18  years,  and  she  was  barred,  either  under 
the  exemption  in  the  7-year  statute  of  limi- 
tation (Kirby's  Digest,  §  5056)  or  under  the 
general  exemption  (Kirby's  Digest,  |  5075)  in 
favor  of  Infants  and  other  persons  under  dis- 
abillUes.  Brake  v.  Sides,  95  Ark.  74,  12S  S. 
W,  572. 

The  next  contention  Is,  on  the  part  of  the 
plaintiffs,  that  if  they  had  the  power  at  all 
to  convey  the  homestead  before  they  reached 
21  years  of  age,  the  conveyance  of  the  three 
older  children  to  Shapard  constituted  an 
abandonment  of  the  homestead  right  and 
gave  the  other  child  the  right  to  recover  all 
the  rent.  In  other  words,  it  Is  contended 
that  the  conveyance  of  Mrs.  Douglas  to  Shap- 
ard, in  November,  1910,  gave  the  other  two 
children,  Inez  and  Vera,  the  right  of  action 
against  Mixon  for  the  whole  of  the  rent  for 
succeeding  years,  and  that  the  conveyance  of 
Inez  BobbItt  to  Shapard,  In  November,  1912, 
gave  the  youngest  child.  Vera,  the  right  to 
recover  the  whole  of  the  rent  for  the  year 
1913,  which  was  the  last  year  of  the  lease. 

[4]  There  can  be  no  doubt  of  the  power  of 
a  girl  over  the  age  of  18,  and  under  21,  to 
convey  her  Interest  in  the  homestead  derived 
from  a  deceased  parent.  That  point  was  ex- 
pressly decided  in  the  case  of  Hargett  v.  Hill, 
Fontaine  &  C3o.,  101  Ark.  610,  142  S.  W.  1137. 
In  that  case  we  said: 

"The  homestead  Is  a  privilege  which  she  maf 
relinquish  or  abandon  after  arriving  at  that  age 
so  long  as  the  rights  of  other  children  are  not 
affected  thereby.  Of  course,  if  there  were  other 
minor  children,  under  the  Cionstitution  if  she 
attempted  to  convey  or  relinquish  her  homestead 
right  after  becoming  18  years  old.  she  could  not 
do  so,  for  the  rights  of  other  children  would  be 
affected  by  her  attempted  relinquishment" 

[5]  It  does  not  follow  that  a  conveyance 
under  all  circumstances  constitutes  an  aban- 
donment so  as  to  give  the  remaining  minor 
children  the  exclusive  right  to  the  rent.  The 
homestead  Is  Intended  for  the  Joint  occu- 
pancy and  enjoyment  of  all  the  children  of 
the  deceased  homestead  owner  until  they  be- 
come 21  years  of  age,  and  neither  of  them 
has  the  right  to  use  the  property  so  as  to  In- 
terfere with  the  enjoyment  of  It  by  the  oth- 
ers. Neither  has  one  of  the  children  a  right 
to  force  an  outsider  upon  the  others  in  the 
Joint  occupancy  of  the  premises.  For  in- 
stance, where  all  the  children  are  enjoying 
the  occupancy  of  a  home,  one  of  them  can- 
not force  into  the  family  circle  a  stranger 
by  a  conveyance  of  the  homestead  right. 
But  the  Constitution  expressly  provides  that 
the  minor  children  shall  enjoy  the  use  of 
the  premises,  whether  they  remain  In  posses- 
sion or  not,  and  where  they  are  not  actually 
In  possession  a  conveyance  of  the  separate 
Interest  In  the  fee  to  the  homestead  would 
not  necessarily  amount  to  an  abandonment 
of  the  right  to  enjoy  the  premises  so  far  as 
concerns  the  other  children.  That  Is  imrticu- 
larly  true  in  a  case  like  this,  where  the  chil- 
dren are  not  In  actual  occupancy  of  the 
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homestead  or  nslng  It  as  a  home,  but  where 
it  is  leased  out,  and  only  the  payment  of 
rent  is  demanded.  In  such  a  case  the  sale 
of  the  homestead  by  one  of  the  children  does 
not  Intelrfere  with  the  possession  of  the  other 
children,  and  each  of  the  children  has  the 
right  to  deal  separately  with  his  or  her  share 
of  the  rents.  Here  the  ctiildren  who  sold  to 
Shapard  did  so  in  express  recognition  of 
Mlxon's  rights  under  the  lease,  and  there 
was  eridently  no  intention  to  abandon  the 
lease  so  as  to  confer  upon  the  younger  child 
the  right  to  recover  all  the  rents  of  the  prem- 
ises. If  the  older  children  saw  fit  to  recog- 
nize the  validity  of  the  lease  to  Mizon,  that 
fact  did  not  enlarge  the  rights  of  the  young- 
est child  so  aa  to  give  her  a  right  of  action 
against  Mlzon  for  tl>e  whole  of  the  rent;  nor 
does  the  fact,  that  the  former  are  barred  by 
limitation  from  maintaining  a  suit  against 
Mixon  confer  any  greater  rights  on  the 
youngest  cWld.  Stubbs  v.  Pitts,  84  Ark.  100, 
IM  S.  W.  UIO. 

[I]  Cases  may  be  dted  where  it  has  been 
held  that  an  attempt  of  the  widow  to  alien- 
ate her  interest  in  the  homestead  operates  as 
an  abandonment,  but  those  cases  do  not  pre- 
sent an  analogous  question  to  that  Involved 
concerning  the  effect  of  a  conveyance  by  one 
of  the  children.  A  minor  child  who  inherits 
the  homeslead  has — 

"two  separate  and  distinct  estates  in  the  home- 
stead existing  at  the  same  time  and  incapable 
of  merger,  namely  homestead  and  inheritance." 
Kesslnger  v.  Wilson,  53  Ark.  400,  14  S.  W.  06, 
22  Am.  St  Rep.  220. 

Having  thus  two  separate  and  distinct  es- 
tates, one  may  be  alienated  and  at  the  same 
time  the  other  reserved,  unlike  the  convey- 
ance of  a  widow,  who  has  only  one  Interest 
which  is  inalienable.  The  conveyance  by  the 
minors,  therefore,  of  their  fee.  In  recognition 
of  the  rights  of  Mizon,  constituted  a  ratifica- 
tion of  the  lease  and  not  an  abandonment, 
and  It  did  not  confer  upon  the  other  child 
the  right  to  recover  all  the  rents.  Stubbs  v. 
Pitts,  supra. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  did  not  err  in  refusing  to  render 
a  decree  in  favor  of  Inez  and  Vera  Bobbitt 
for  the  full  amount  of  the  rental  value  of  the 
premises  ater  the  conveyance  made  by  their 
sister,  nor  in  refusing  to  decree  in  favor  of 
Vera  for  the  full  amount  after  the  date  of 
the  conveyance  by  Inez. 

[7]  It  is  also  urged  that  the  ooacluslcHi  of 
the  diancellor  was  contrary  to  the  evidence 
as  to  the  amount  of  the  rental  value,  but 
when  we  consider  that  the  piaintifls  repudi- 
ated the  lea&e,  and  are  entitled  to  recover, 
not  the  amount  MizoL  agreed  to  pay,  nor 
what  he  received,  but  wiy  the  net  rental 
value  of  the  premises,  we  cannot  say  that  the 
Chancellor  erred  in  reaching  the  conclusion 
he  did  as  to  the  amount,  so  the  decree  as  to 
each  of  the  plaintiffs  is  affirmed. 

[I]  This  brings  us  to  the  discussion  of  the 
controvenqr   between    Shapard   and   Mizon, 


In  the  complaint  there  was  a  prayer,  for  a 
foreclosure  of  the  mortgage,  but  the  relief 
granted  was  an  extension  of  the  original 
lease  so  as  to  make  it  begin  on  the  date  of 
the  expiration  of  the  homestead  right  of  the 
youngest  child.  That  feature  of  the  decree 
is  defended  on  the  ground  tliat  the  lessor, 
W.  C.  Bobbitt,  had  no  right  to  execute  the 
lease  at  the  time,  but  that  his  right  to  do 
so  will  be  complete  when  the  youngest  child 
becomes  of  age,  and  that  Mizon's  right  to 
hold  under  the  lease  wUl  inure  to  him  at 
that  time,  pursuant  to  a  statute  which  pro- 
vides as  follows: 

"If  any  person  shall  convey  any  real  estate  by 
deed,  purporting  to  convey  the  same  in  fee  sim- 
ple absolute,  or  any  less  estate,  and  shall  not 
at  the  time  of  such  conveyance  have  the  legal 
estate  in  such  lands,  but  shall  afterwards  acquire 
the  same,  the  legal  or  equitable  estate  afterward 
acquired  shall  immediately  -pass  to  the  grantee, 
and  such  conveyance  shall  be  as  valid  as  if  such 
legal  or  equitable  estate  had  been  in  the  grantor 
at  the  time  of  the  conveyance."  Kirby's  Digest, 
i  734. 

[>]  The  difficulty  of  applying  this  statute 
in  the  way  attempted  in  the  decree  is  that 
the  effect  of  the  decree  was  not  to  confer  an 
estate  acquired  subsequent  to  the  ezecution 
of  the  deed  of  conveyance,  but  was  to  make 
a  new  contract  of  lease  for  the  parties.  The 
parties  themselves  contracted  for  a  term  of 
lease  extending  from  one  definite  date  to  an- 
other, and  for  the  court  to  attempt  to  flz 
another  time  would  be  to  make  an  entirely 
new  contract  for  the  parties,  and  not  merely 
to  carry  out  the  old  contract.  We  are  of 
the  opinion  that  the  decree  in  that  respect 
was  erroneous,  but  if  it  l>e  found  that  ap- 
pellees were  entitled  to  a  foreclo<!'ire  of  the 
original  mortgage  on  the  estate  for  the  life 
of  Bobbitt,  then  there  is  no  error  committed 
in  extending  the  lease,  for  the  effect  of  the 
decree  was  to  give  the  appellees  less  than 
what  was  asked.  The  decree  was,  in  other 
words,  in  Shapard's  favor  to  that  eztent, 
and  he  does  not  complain,  but  insists  that 
appellees  are  not  entitled  to  any  relief  at  all 
against  him.  That  is  the  real  Inquiry  in- 
volved in  this  branch  of  the  case. 

[10,11]  Now,  the  testimony  is  undisputed 
that  Shapard  purchased  this  interest,  as'  well 
as  the  interests  of  the  plaintiffs,  with  full 
knowledge  of  Mixon's  rights  under  the  lease 
and  in  distinct  recognition  thereof.  The 
testimony  does  not  show  that  he  was  a  pur- 
chaser for  value  from  BobMtt,  for  his  deed 
is  a  quitclaim  and  recites  a  consideration 
of  51,  and  there  is  no  other  proof  in  the  rec- 
ord tending  to  diow  that  he  paid  anything. 
He  was  not  only  not  a  purchaser  for  value, 
but  he  was  actually  put  upon  notice  as  to 
all  of  the  rights  of  the  appellees  in  this  case. 
He  stands  merely  In  Bobbitt's  shoes,  and  If 
the  appellees  are  entitled,  as  against  Bob- 
bitt, to  have  their  rights  re-established  and 
enforced  under  the  original  mortgage,  then 
Shapard's  purchase  does  not  prevent  the 
enforcement  of  those  rights.    The  parties  In- 
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tended  by  the  execution  and  acceptance  of 
the  lease  to  extinguish  the  mortgage  debt, 
but  the  consideration  failed  to  the  extent 
that  the  children  are  permitted  to  recover  the 
rents  for  the  years  covered  by  the  contract 
The  partial  failure  of  consideration  for  the 
execution  of  the  contract  Is  the  same  as  a 
total  failure,  so  far  as  affects  the  rights 
of  the  injured  party  to  relief.  Webster  t. 
Carter,  99  Ark.  458,  138  S.  W.  1006. 

[12]  Bobbltt  is  Insolvent,  and  unle&s  ap- 
pellees have  a  remedy  under  the  original 
mortgage  lien,  then  there  is  no  remedy  for 
them  at  all.  Will  a  court  of  equity  provide 
a  remedy?  In  the  case  of  Driver  t.  Jenkins, 
30  Ark.  120,  this  court  said: 

"Here  there  is  a  right  without  an  adequate 
remedy  at  law.  It  is  a  maxim  in  equity  that  eq- 
uity will  not  suffer  a  right  to  be  without  a  rem- 
edy. This  maxim  is  the  foundation  of  equitable 
jurisdiction ;  because  that  jurisdiction  had  its 
rise  in  the  inability  of  the  common-law  courts 
to  meet  the  requirements  of  justice." 

The  effect  of  the  acceptance  by  Mlxon  of 
the  lease,  if  It  served  as  an  extinguishment 
of  the  mortgage  lien,  was  to  merge  the  equi- 
table estate  of  the  mortgagee  Into  the  legal 
estate  for  the  time  being  under  the  lease. 
If  there  was  no  merger,  then  there  was  no 
extinguishment  of  the  original  lien.  The 
principles  involved  In  the  disposition  of  this 
branch  of  the  case  axe  not  new.  Mr.  Jones, 
in  his  work  on  Mortgages,  vol.  2,  i  873,  said: 

"Where  a  conveyance  of  mortgaged  premises 
is  mnde  to  the  mortgagee  in  satisfaction  of  the 
mortgage  debt,  he  taking  the  same  in  ignorance 
of  a  subsequent  judgment  lien  thereon  and  can- 
celing the  mortgage  of  record,  equity  will  not 
treat  the  conveyance  as  a  merger  of  the  mort- 
gage lien  in  the  absolute  estate,  but  will  revive 
such  lien  as  against  a  purchaser  on  execution 
sale.  It  may,  therefore,  be  deduced  from  the  au- 
thorities as  a  general  rule  that,  when  the  mort- 
gagee acquires  the  equity  of  redemption  in  what- 
ever way,  and  whatever  he  does  with  his  mort- 
gage, he  will  be  regarded  as  holding  the  legal 
and  equitable  titles  separately,  if  his  interest  re- 
qmres  this  severance.  The  law  presumes  tbe  in- 
tcmtion  to  be  in  accordance  with  his  real  interest, 
whatever  he  may  at  the  time  have  seemed  to  in- 
tend." 

Many  cases  are  cited  in  support  of  the 
text 

In  Stantons  t.  Thompson,  49  N.  H.  272, 
the  court  (quoting  from  the  syllabus)  held: 

"Where,  by  a  release  of  the  right  of  redemp- 
tion, the  two  estates  are  united  in  the  mortgagee, 
the  mortgage  wHl  be  upheld  as  a  subsisting 
source  of  title,  whenever  it  i*  requircxl  by  the 
justice  of  the  case,  or  the  intention  of  the  par- 
ties." 

In  Woodhurst  v.  Cramer,  29  Wash.  40,  69 
Pac.  601,  It  was  held: 

"Where  a  conveyance  of  mortgaged  premises 
was  made  to  the  mortgagee  in  satisfaction  of  tlie 
mortgage  debt,  who  took  same  in  ignorance  of  a 
subsequent  judgment  lien  thereon  and  canceled 
the  mortgage  of  record,  equity  will  not  treat  the 
conveyance  as  a  merger  of  the  mortgage  lien  in 
the  absolute  estate,  but  will  revive  such  lien  as 
against  a  purchaser  on  execution  sale." 

The  following  cases  are  precisely  In  point 
on  that  question:  Lyon  v.  McHvalne,  24 
Iowa,  9;    Snyder  r.  Snyder,  6  Mich.  470; 


Lowman  v.  Iiowman,  118  111.  582,  9  N.  E. 
245;   Mallory  v.  Hitchcock,  29  Conn.  127. 

Tbe  subject  has  been  treated  in  decisions 
of  this  court,  and  we  have  reached  the  same 
conclusion  concerning  the  doctrine  of  merger. 
The  rule  laid  down  by  this  court  is  that: 

"The  doctrine  of  merger  never  applies  where 
there  are  any  equities  which  will  be  thereby  de- 
feat«d."  Bemis  v.  First  National  Bank.  68  Ark. 
625,  40  S.  W.  127 ;  NefiE  v.  Elder,  84  Ark.  277. 
105  S.  W.  260,  120  Am.  St  Rep.  67;  Beau- 
champ  V.  Bertig,  90  Ark.  351,  119  S.  W.  75, 
2S  L.  R.  A.  (N.  S.)  659. 

Tlie  application  of  the  principle  is  not 
averted  by  the  fact  that  there  was  no  Inter- 
vening Incumbrance  between  the  execution 
of  the  mortgage  and  the  execution  and  de- 
livery of  the  lease.  Its  application  to  this 
case  rests  upon  the  fact  that  Bobbltt  ob- 
tained a  satisfaction  of  tbe  mortgage  oy 
granting  a  lease  which  tbe  lessee  was  un- 
able to  enjoy  because  of  the  fact  that  tbe 
lessor  had  no  right  to  execute  It,  and  there 
was  therefore  a  failure  of  the  consideration 
for  the  satisfaction  of  the  mortgage.  The 
facts'  present  a  proper  case,  we  think,  for  the 
Interposition  of  a  court  of  equity  In  order 
to  prevent  an  injustice.  Bobbltt  Is  In  no 
position  to  complain  because  his  own  war- 
ranty of  title  was  broken  and  the  considera- 
tion for  the  valuable  things  he  received,  1.  e., 
the  satisfaction  of  his  mortgage  debt,  failed. 
We  have  already  shown  tliat  Shapard  Is  In 
no  better  condition,  because  he  paid  nothing 
more  than  a  nominal  consideration  for  the 
conveyance  he  obtained  from  Bobbltt,  and 
he  was  in  possession  of  full  Information 
concerning  tbe  rights'  of  the  appellees. 

[13]  But  It  Is  contended  on  behalf  of  Sb&p- 
ard  that  the  remedy  of  appellees  under  the 
original  mortgage  Is  barred  by  limitations 
under  the  statute,  which  provides  that  In 
suits  to  foreclose  mortgages — 
"it  shall  be  sufficient  defense  that  they  have  not 
been  brought  within  the  period  of  limitation  pre- 
scribed by  law  for  a  suit  on  the  debt  or  liability 
for  the  security  of  which  they  were  given."  Kir- 
by's  Digest,  {  5399. 

The  revival  of  the  original  mortgage  lien 
makes  it  a  creature  of  equity,  and  such  Hens 
are  not  subject  to  the  terms  of  thp  statute 
concerning  registration  of  mortgages  and  the 
period  of  limitations  for  the  enforcement  of 
mortgages.  Martin  v.  Schichtl,  60  Ark.  695, 
31  S.  W.  468;  Pt  Smith  Milling  (3o.  v. 
Mlkles,  61  Ark.  123,  82  S.  W.  493;  Stnrdl- 
vant  V.  McCorley,  83  Ark.  278,  103  S.  W. 
782,  11  L.  R.  A.  (N.  S.)  825;  Neff  v.  Elder, 
supra;  Weaver-Dowdy  Co.  ▼.  Martin,  94 
Ark.  503,  127  S.  W.  706. 

In  Sturdivant  v.  McCorley,  supra.  Judge 
Riddlck,  speaking  for  tbe  court,  said: 

"The  statute  of  limitations  •  •  •  as  to 
mortgages  does  not  apply  to  equitable  mortgages 
of  this  kind  evidenced  by  absolute  deeds  without 
any  written  defeasance." 

In  Nefl  V.  Elder,  supra,  we  held  (quoting 
from  the  syllabus)  that: 

"A  purdiaser  of  a  defective  title  to  land  who 
was  entitled  to  subrogation  by  reason  of  having 
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discharged  a  ■valid  mortage  Hen  whicli  was  not 
barred  at  the  time  of  such  diacbar^  may  brinf 
bis  action  to  enforce  his  right  to  aubroKatioii 
witbitt  a  reasonable  time  after  discovery  of  the 
detect  in  his  title." 

We  held  tbat  the  statute  of  limitations 
with  respect  to  the  time  within  which  fore- 
dosore  suits  might  be  brought  had  no  ap- 
plication to  a  suit  of  that  kind. 

The  remedy  was  therefore  not  barred,  and, 
there  being  no  prejudicial  error  in  the  de- 
cree against  Shapard,  the  same  is  affirmed. 

HABT  and  KIRBT,  JJ.,  dissent 

On  Rehearing. 

McOniiLOOH,  C.  J.  It  is  insisted  by  coun- 
sel for  the  plaintiffs  that  we  reached  an  er- 
roneous conclusion  with  respect  to  the  amount 
of  rents  for  which  Mlxon  is  liable  to  them. 
They  contend  that  according  to  the  undlsputr 
ed  evidence  Mison  received  annually  the  sum 
of  1145  as  rent  of  the  lands,  and  that  he  is 
liable  to  the  plaintiffs  on  that  basis.  The 
chancellor  found  the  rental  value  to  be  the 
gun  of  $108.  The  complaint  contains  no  al- 
legation as  to  the  rental  value  of  the  lands, 
and  there  was  no  proof  directed  to  that  is- 
sue. It  is  merely  alleged  in  the  complaint 
that  Mlxon  received  $145  each  year,  and 
that  allegation  is  sustained  by  the  evidence. 
The  only  testimony  on  that  subject  comes 
from  Mizon  himself.  He  testified  that  be 
accepted  the  lease  in  satisfaction  of  the  Mlx- 
on-McClintock  Company  debt  of  $531.23,  and 
that  be  subrented  the  land  each  year  for  the 
gross  sum  of  $146.  He  also  testified  that  he 
paid  for  certain  repairs  and  paid  the  taxes 
on  the  land,  but  did  not  state  the  cost  and 
amount  thereof  and  was  not  asked  to  do  sow 

[14-171  The  plaintiffs  repudiated  the  lease 
made  by  their  father,  and  cannot  treat  Mix- 
on  as  a  mortgagee  in  possession,  but  are  con- 
fined in  their  recovery  to  the  fair  rental 
ralae  of  the  lands.  That  is  not  necessarily 
determined  by  ascertaining  the  gross  amount 
of  rents  received ;  but  the  amount  so  receiv- 
ed affords  some  evidence  of  the  rental  value 
of  the  land,  though  not  conclusive.  The  bur- 
den being  on  the  plaintiffs,  they  should  have 
offered  proof  of  the  net  rents  received,  after 
deducting  taxes  and  the  reasonable  cost  of 
necessary  repairs,  or  of  the  rental  value 
regardless  of  the  amounta  actually  receiv- 
ed. They  are  not  entitled  to  recover  the 
foil  rental  price  received  in  face  of  the 
positive  testimony  that  it  was  necessary  to 
expend  sums  for  repairs  and  taxes.  Mizon 
testifled  that  he  agreed  to  pay  $531.23  by 
way  of  credit  on  the  mortgage  debt  and  to 
pay  the  taxes  and  repair  bills,  and  the  chan- 
cellor accepted  that  as  the  best  evidence 
bronght  before  him  of  the  true  rental  value 
of  the  land.  We  cannot  say  that  his  conclu- 
■lon  was  tmwarranted.  So  the  plaintiffs'  pe- 
tition for  rehearing  is  overruled. 

Shapard  asks  for  a  rehearing  on  each  of 


the  points  decided  against  him,  but  be  of- 
fers no  reasons,  except  those  urged  in  the 
original  briefs,  and,  as  we  are  satisfied  with 
the  conclusions  reached,  the  petition  is  over- 
ruled. He  asks,  also,  that  the  Judgment  of 
affirmance  be  modified,  so  as  to  remand  the 
cause,  with  directions  to  enter  a  decree  fore- 
closing the  Mlxon-McClintock  Company  mort- 
gage on  the  estate  of  the  life  of  W.  C.  Bob- 
bitt  for  the  amount  decreed  against  Mlxon 
in  favor  of  the  plaintiffs.  Appellees  Join  In 
that  request,  and  for  that  reason  the  modifi- 
cation wlU  be  made.    It  Is  so  ordered. 


PAGB  ▼.  COCKRUM  et  aL     (No.  231.) 
(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  MOBTeAOKS  «S9fi91(8)— RjQBT  OF  REnEUP- 
TION. 

Where  a  wife  loaned  money  on  a  note  se- 
cured by  a  mortgage,  the  papers  being  in  the 
husband's  name,  the  borrowers  dealing  with  the 
husband  without  knowledge  of  his  agency  for 
hia  wife,  and  after  foreclosure  decree  in  the  hus- 
band's suit,  and  before  sale,  it  was  agreed  be- 
tween the  wife  and  the  mortgagors  that  they 
should  deed  their  land  to  her  and  she  should  deed 
the  propertjr  back  in  case  they  paid  the  balance 
due,  with  interest,  within  a  year,  and  such 
payments  of  balance  and  interest  were  stopped 
Dy  garnishment  proceedings  by  creditors  of  the 
husband,  the  tiorrowers  still  had  the  right  of 
redemption,  though  the  deed  to  the  lender  was  • 
not  a  mortgage,  uieir  stopping  paymenta  on  ac- 
count of  the  garnishment  having  been  involun- 
tary. , 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  {  1701;   Dec.  Dig.  «=»591(3).] 

2.  MoBTQAOKS  9=>25(6)— Pebson   Advancino 
Money— SurnciENCT  of  Evidence. 

In  suit  by  an  alleged  lender  of  money  se- 
cured by  mortgage  againat  the  borrowers,  in 
which  the  creditors  of  the  lender's  husband  in- 
tervened, evidence  held  sufficient  to  show  that  it 
was  plaintiff's  money,  not  her  husband's  which 
was  lent. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  i  42 ;   Dec.  Dig.  «s»25(6).] 


Appeal  from  Baxter  Chancery  Court;  Q. 
T.  Humphries,  Chancellor. 

Suit  by  Annie  B.  Page  against  John  A. 
Cocknun  and  wife,  in  whidi  L.  J.  Page,  up- 
on the  application  of  defendanta,  was  made 
a  part7,  and  the  Mc6regor-Noe  Hardware 
C<Hnpany  and  the  Ely  Walker  Dry  Goods 
Company  intervened.  From  a  decree  for 
defendants  and  the  interveners,  iriaintiff  ap- 
peals. Affirmed  so  far  as  in  favor  of  de- 
fendants, and  reversed  so  far  as  in  favor  of 
the  interveners. 

Allyn  Smith,  of  Cotter,  for  appellant  S. 
W.  Woods,  of  Marshall,  for  appellees. 

SMITH,  J.  Ai^llant  alleged  In  the  com- 
plaint which  she  filed  that  she  loaned  appel- 
lee Cockrnm  in  July,  1903,  the  sum  of  $500, 
which  was  evidenced  by  a  note  for  that 
amount  and  secured  by  a  mortgage  on  the 
land  In  controversy;  that  this  note  was  ex- 
tended from  time  to  time  by  the  payment  of 
the  interest  until  an  action  was  commenced 
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to  foreclose  tbe  mortgage.  Tbe  note  was 
made  payable  to  the  order  of  L.  J.  Page,  who 
is  appellant's  husband;  but  it  Is  explained 
that  a  Mr.  Eatman  prepared  tbe  papers,  and 
that  when  Mr.  Page  brought  them  to  appel- 
lant to  get  a  check  for  the  amount  of  the 
loan,  she  called  attention  to  the  error  In 
the  papers,  but  her  husband  explained  to  her 
that  this  would  make  no  difference,  as  the 
papers  would  be  delivered  Into  ber  posses- 
sion, and,  assuming  this  was  correct,  she 
drew  ber  check  on  the  Farmers'  Bank  at 
.  Siloam  Springs  for  $500.  The  foreclosure 
suit  was  brought  In  1010  In  tbe  name  of  L. 
J.  Page,  and  a  decree  was  rendered,  order- 
ing the  property  sold ;  but  before  the  sale  it 
was  agreed  between  Cockrum  and  Mrs.  Page 
that  Cockrum  and  his  wife  should  deed  the 
land  to  Mrs.  Page,  and  that  she  should  ex- 
ecute a  bond  for  a  deed  under  which  she 
agreed  to  deed  the  property  back  to  C!ockrum 
in  case  he  paid  tbe  balance  then  due,  with 
tbe  Interest  thereon,  within  one  year  from 
the  date.  About  the  time  of  this  settlement 
a  fire  destroyed  Mr.  Page's  Store,  as  a  result 
of  which  he  became  insolvent,  and  various 
creditors  of  tbe  firm  of  which  he  was  a  mem- 
ber recovered  judgments  against  him,  and 
garnishments  were  run  against  Cockrum  for 
the  money  alleged  to  be  due  to  Page.  On 
*  the  part  of  appellees  it  was  denied  that  Mrs. 
Page  owned  the  original  Indebtedness,  and 
It  is  Insisted  that  the  warranty  deed  to  her 
was  a  mere  change  In  the  form  of  the  securi- 
ty, and  that  the  deed  is.  In  fact,  a  mortgage. 
Appellant  contends  that  tbe  deed  Is  what 
it  purported  to  be;  that  time  was  made  of 
tbe  essence  of  the  contract  to  reconvey ;  that 
tbe  title  to  tbe  land  was  In  her,  and  not  in 
ber  husband;  and  she  tendered  back  cer- 
tain payments  which  bad  been  made  dur- 
ing the  year  under  tbe  bond  for  title.  Tbe 
court  found  that,  notwithstanding  tbe  ex- 
piration of  the  year,  Cockrum  still  had  the 
right  to  redeem  tbe  land,  and  that  Mrs.  Page 
was  not  entitled  to  a  strict  foreclosure  as 
against  him,  and  that  the  money  originally 
loaned  was  the  property  of  U  J.  Page,  and 
not  that  of  bis  wife,  and  that  tbe  judgment 
creditors  were  entitled  to  apply  tbe  balance 
due  by  Cockrum  npon  its  being  paid  Into 
conrt  to  the  satisfaction  of  their  judgments 
against  Mr.  Page.  We  think  the  proof  shows 
that  tbe  $500  was  tbe  individual  money  of 
Mrs.  Page,  which  she  derived  from  the  es- 
tate of  her  fatber,  and  that  her  husband 
acted  as  her  agent  and  advisor  in  making 
the  loan,  as  he  was  shown  to  have  done  in 
other  loans  which  were  made  of  her  money, 
and  that  they  were  both  solvent  at  that 
time,  and  regarded  It  as  Immaterial  that  the 
note  was  made  payable  to  Mr.  Page,  Instead 
of  Mrs.  Page,  as  the  papers  were  delivered 
to  ber  and  retained  in  ber  possession,  and 
tbe  suit  to  foreclose  was  brought  In  her  hus- 
band's name  because  the  note  was  so  made 
payable,  but  when  tbe  compromise  and  set- 


tlement was  made,  the  deed  was  takea  In 
ber  name  because  the  transaction  had  been 
made  for  ber  benefit 

Appellant  appears  to  have  sold  a  farm 
which  she  Inherited  from  ber  fatber  for 
$3,100  cash  Jnst  before  she  removed  to  this 
state.  There  was  exhibited  with  her  deposi- 
tion a  statement  of  her  account  with  the 
bank,  which  showed  it  was  kept  in  the  name 
of  both  herself  and  her  husband,  and  the 
account  was  similarly  kept  when  it  was 
transferred  to  a  bank  in  tbe  Indian  Terri- 
tory. Mrs.  Page  drew  chedcs  against  tbis 
account  and  tbe  check  for  the  $500  which 
constituted  tbe  original  loan,  although  it 
was  drawn  In  the  name  of  ber  husband. 
During  this  time  Mrs.  Page  was  shown  to 
have  made  other  loans,  all  of  which  were 
taken  in  ber  own  name,  and  this  partlcnlar 
loan  was  not  so  taken,  according  to  the  evi- 
dence In  ber  behalf,  because  of  tbe  lack  of 
specific  directions  to  Mr.  Eatman  In  the  prep- 
aration of  tbe  papers.  Mr.  Page  Is  an  in- 
valid, yet  about  tbe  time  of  the  original  loan 
he  transacted  most  of  Mrs.  Page's  business 
for  her,  and  Cockrum  testified  that  in  nego- 
tiating this  loan  he  supposed  be  was  borrow- 
ing the  money  from  Mr.  Page,  as  nothing  was 
said  to  the  contrary.  Cockrum  further  tes- 
tified that  be  was  garnished  by  Mr.  Page's 
creditors,  and  that  be  thereafter  made  no 
further  payments  upon  bis  loan  evidenced 
ty  the  deed  and  the  bond  for  title,  although 
Mrs.  Page's  attorney  advised  blm  to  Ignore 
the  garnishments  upon  the  ground  that  the 
money  due  by  blm  was  due  to  Mrs.  Page; 
but  he  offered  at  the  trial  to  pay  the  balance 
due  by  blm  to  be  applied  under  the  direction 
of  tbe  court 

[1]  We  think  the  court  was  warranted  in 
holding  that  Cockrum  still  bad  the  right  of 
redemption,  and  this  is  true  even  though  the 
deed  to  Mrs.  Page  was  not.  In  fact,  a  mort- 
gage, because  the  garnishment  arrested  the 
payments.  Cockrum  had  the  right  to  require 
that  the  garnishment  against  him  be  dis- 
missed, or  disposed  of  before  be  could  be  re- 
quired to  continue  his  payments,  and  this  Is 
especially  true  when  it  is  remembered  that 
he  had  dealt  with  Mr.  Page  without  knowl- 
edge of  the  existence  of  bis  agency  for  his 
wife,  and  when  be  had  reason  to  believe, 
and  did  believe,  that  the  sum  due  by  him 
was  payable  to  Mr.  Page.  It  Is  also  shown 
that  Cockrum  offered  to  pay  the  balance  due 
by  blm  to  Mrs.  Page's  attorney  If  they  would 
protect  him  In  tbe  event  the  gamishment 
should  be  sustained  against  him,  but  tbey 
declined  to  accept  bis  proposition  and  filed 
this  suit  So  much  of  the  decree  as  gave 
Cockrum  tbe  right  to  pay  tbe  balance  due 
will  be  affirmed. 

[2]  We  do  not  agree,  however,  with  the 
court  below  in  the  application  of  the  money 
so  to  be  paid.  We  think  tbe  proof  reason- 
ably clear  that  tbe  money  did,  in  fact  origi- 
nally belong  to  Mrs.  Page,  although  her  ex- 
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planatlMk  of  how  and  where  she  kept  It  Is 
not  entirely  clear  and  satisfactory,  and  at 
tbe  time  of  the  original  loan  she  and  her 
hasband  were  both  solvent.  Nor  do  we  tblnk 
tMs  is  a  caae  where  the  wife  has  permitted 
bei  husband  to  take  charge  of  her  property, 
to  assume  control  over  It,  and  use  It  as  a 
basis  of  credit  It  Is  not  contended  that 
any  creditor  of  Mr.  Page  had  knowledge  of 
tbls  transaction.  It  is  true  that  the  mort- 
gage was  recorded,  but  pone  of  the  payments 
made  on  it  were  Indorsed  on  the  margin  of 
tbe  record  where  the  Instrument  was  record- 
ed, and  it  was  apparently  barred  by  the  stat- 
ute of  limitations,  so  far  as  the  contrary  was 
(UMdosed  by  the  records,  before  the  credit 
was  extended  which  formed  the  basis  of  the 
Judgments  npon  wtiich  the  garnishments  is- 
sued. 

The  portion  of  the  decree  which  directs  the 
application  of  the  balance  due  by  Cockrum 
to  the  satisfaction  of  the  Judgments  against 
Ur.  Page  will  be  reversed,  and  the  same  is 
now  ordered  paid  to  Mrs.  Page. 

This  appeal  was  perfected  <m  October  16, 
1915,  and  it  is  insisted  that,  under  the  act 
of  February  17,  1915  (Acts  1916,  p.  205), 
amending  section  1199  of  Kirby's  Digest,  it 
was  not  taken  in  time.  But  we  have  held 
to  tlie  contrary  in  the  recent  case  of  Shapard 
T.  MIxon,  184  S.  W.  309. 


JUDKINS  T.  STATE.     (No.  188.) 

(Supreme  Court  of  Arkansas.     Feb.  21,  1916. 

Rehearing  Denied   April  3,  1016.) 

1.  iHDICniEHT  AND  INFORMATION   ®=9l25(3)— 

False  Pbetenses— Dtjplicitt. 
Under  Kirby's  Dig.  {  1689,  making  it  an 
offense  by  false  pretenses  to  obtain  "money,  per- 
Hmal  property,,  tight  in  action,"  etc.,  or  "a 
signature  of  any  person"  to  a  written  instru- 
ment, an  indictment,  charging  defendant  with 
obtaining  by  false  pretenses  the  surrender  of  his 
pnmiiasory  note  and  mortgage  securing  it,  and 
indodng  the  defrauded  person  to  sign  a  direc- 
tion to  satisfy  the  mortgage,  charged  but  one 
offense,  obtaining  a  "right  in  action"  by  false 
pretenses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ^  335;  Dec.  Dig. 
«=»125(3).] 

2.  False  Pbetenses  «S332  —  iNoicnoiNT  — 
Value  of  Pbofebtt. 

An  indictment,  char^g  defendant  with 
baring  obtained  by  false  pretenses  the  surren- 
der of  his  note  and  chattel  mortgage,  mumerat- 
ing  the  ^property  covered  by  the  mortgage  and 
dating  its  value,  is  not  defectlTe  as  faiUng  to 
allege  the  value  of  the  right  surrendered. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  H  42-44;   Dec.  Dig.  «=932.] 

3>  Chatri.   Moktoases   «=9l50(2)— Rbcobd- 
iiie— NoncB  TO  Thibd  Persons. 

Under  Kirby's  Dig.  {  5395,  providing  that 
cbattd  mortgages  shall  be  recorded  in  tiie  coun- 
tr  bi  which  the  mortgagor  resides,  the  recording 
of  a  chattel  mortgage  in  a  county  other  than 
tbat  of  tlie  mortgagor's  residence  is  insufficient 
to  constitute  notice  to  third  persons. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
|«W8,  Cent.  Dig.  §g  260,  261 ;    Dec.  Dig.  «=» 


4.  Ohattbl  Mobtoaoes  ^s»92  —  ftxcoBniNS 
Not  Nkcebsabt  to  Validitt  between  Par- 
ties. 

An  unrecorded  chattel  mortgage  is  good  be- 
tween the  parties  thereto,  and  consritutes  a  lien 
wiiich  may  be  enforced  against  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  IMg.  i  152;    Dec.  Dig.  «=i>92.] 

6.  False  Pbetenses  «=»11— -Natttbe  of  Pbof- 
ebtt Obtained. 

The  securing  by  false  pretenses  by  a  mort- 
gagor from  his  mortgagee  of  the  release  of  his 
unrecorded  chattel  mortgage,  constitutes  an  of- 
fense under  Kirby's  Dig.  f  1680,  the  mortgage 
being  effective  l>etween  the  parties. 

[Ed.   Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  16 ;  Dec.  Dig.  «=»ll.] 

6.  False  Pbetenses  ^ssll— Natdbe  of  Pbof- 
ebtt Obtained. 

The  securing  by  false  pretenses  by  a  mort- 
gagor from  the  mortgagee  of  the  rdeaae  of  the 
mortgage  constitutes  an  offense  under  Earby's 
Dig.  S  1689,  although  the  debt  secured  by  the 
surrendered  mortgage  is  usurious. 

[Kd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Ceat  Dig.  S  15;  Deo.  Dig.  «s>ll.] 

Smitli,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Pope  County ; 
M.  L.  Davis,  Judge. 

J.  P.  Jndkins  was  convicted  of  false  pre- 
tenses, and  appeals.    AfDrmed. 

U.  Ia  Meade,  of  RusseUviUe,  for  appellant 
Wallace  Davis,  Atty.  Oen.,  and  Hamilton 
Moses,  Asst  Atty.  Oen.,  for  the  State. 

McCUIiLOCH,  O.  J.  Appellhnt  was  cton- 
Ticted  under  an  indictment  wliich  charged 
him  with  obtaining  from  one  J.  M.  Hoffman 
a  promissory  note  in  tbe  sum  of  |300  and  a 
certain  chattel  mortgage  on  personal  proper- 
ty to  secure  the  same,  by  virtue  of  a  false 
representation  concerning  the  value  of  other 
security  given  in  lieu  there6f.  It  is  charged 
In  the  indictment  that  appellant  was  indebt- 
ed to  Hoffman  in  the  sum  of  $370,  evidenced 
by  a  promissory  note  for  |S50  and  bearing 
10  per  cent  interest,  and  to  secure  the  pay- 
ment tbereot  be  executed  to  Hoffman  a  chat- 
tel mortgage  on  his  one-third  interest  in  a 
cotton  gin  and  gristmill,  one  horse,  three 
cows  and  calves,  and  one  Jotm  Deere  binder, 
all  of  the  value  of  9370.41,  and  that  he  in- 
duced Hoffman  to  surrender  said  note  and 
release  said  chattel  mortgage  and  accept  in 
lieu  thereof  another  mortgage  on  a  tract  of 
land  by  a  false  and  fraudulent  representa- 
tion that  there  were  only  two  prior  mort- 
gages OD  the  land,  wtken  in  fact  there  were 
three  prior  mortgages  given  to  secure  a  sum 
equal  to  or  In  excess  of  the  value  of  the  land. 
On  the  trial  of  the  case,  the  state  adduced 
testimony  tending  to  establish  the  allega- 
tions of  the  indictment  The  testimony  show- 
ed that  Hoffman  held  the  note  of  the  appel- 
lant for  the  sum  named,  and  the  chattel 
mortgage  to  secure  paymaat  of  the  same, 
and  that  appellant  induced  him  to  surrender 
the  note  and  chattel  mortgage  and  to  ac- 
cept a  new  note  secured  by  a  mortgage  on 


«=»For  otbsr  cmM  see  sama  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgeete  and  Indazw 


Digitized  by 


Google 


408 


184  SOUTHWESTBBN  BBPORTBB 


(Art. 


land,  upon  representations  that  the  land  was 
unincumbered  except  by  a  mortgage  to  a  cer- 
tain loan  company  and  to  another  party, 
when  in  truth  and  In  fact  a  third  party,  nam- 
ed Hendrlz,  also  held  a  mortgage  on  the 
land  tor  a  large  sum.  Appellant  adduced 
testimony  tending  to  show  that  he  made  no 
false  representations,  but  correctly  represent- 
ed to  Hoffman  that  there  were  three  prior 
mortgages  on  the  land.  Appellant  also  intro- 
duced proof  tending  to  show  that  the  original 
note,  which  was  surrendered  pursuant  to  the 
alleged  false  representations,  was  void  on  ac- 
count of  usury.  The  proof  tended  to  show 
that  the  note  contained  a  stipulation  for  in- 
terest at  the  rate  of  10  per  cent,  per  annum 
from  date,  and  tliat  in  addition  to  that  ap- 
pellant gave  to  Hoffman  a  cow  of  the  value 
of  about  $20,  and  agreed  to  release  an  ac- 
count for  repairing  a  well  in  the  sum  of  $5. 

[1]  It  is  contended  in  the  first  place  that 
the  indictment  was  void  because  there  was 
an  attempt  therein  to  charge  two  offenses. 
We  are  of  the  opinion  that  only  one  offense 
was  charged  in  the  indictment  It  is  true 
that  there  was  an  allegation  to  the  effect 
that  Hoffman  was  induced  to  sign  a  note  to 
the  clerk  and  recorder,  directing  him  to  sat- 
isfy the  records  of  the  mortgage,  but  that 
did  not  constitute  an  attempt  to  charge  a 
separate  offense  bat  was  only  put  In  as  a  part 
of  the  allegations  showing  the  surrender  of 
the  securities.  The  statute  makes  it  an  of- 
f^ise  for  one  iSo — 

"designedly,  by  color  of  any  false  token  or  writ- 
ing, or  by  any  other  false  pretense,  obtain  a 
signature  of  any  person  to  any  written  instru-. 
ment,  or  obtain  from  any  person  any  money, 
personal  property,  right  in  action,  or  other  vol- 
uable  thing  or  effects  whatever."  Kirby's  Di- 
gest, i  1689. 

If  it  be  conceded  that  this  section  pre- 
scribed separate  and  distinct  offenses,  rather 
than  different  modes  of  committing  the  same 
offense,  yet  it  does  not  follow  that  this  in- 
dictment even  attempted  to  set  out  two 
modes  of  committing  the  alleged  offense,  for 
we  think  it  merely  constitutes  a  charge  that 
the  surrender  and  the  cancellation  of  the 
securities  was  obtained;  and,  if  that  be 
true,  then  it  constituted  an  offense  under 
that  part  of  the  statute  which  denounces 
the  obtaining  £r<Mn  any  person  any  "right  in 
acticNa"  by  false  pretense. 

[2]  Ag^,  it  is  insisted  that  the  Indict- 
ment is  defective  in  failing  to  allege  the  val- 
ue of  the  security  surrendered,  but  an  inspec- 
tion of  the  Indictment  reveals  the  fact  that 
no  such  omission  is  found  there.  It  is  aUeg- 
ed  that  the  secured  debt  was  evidenced  by 
a  note  in  the  sum  of  $350,  with  accrued  inter- 
est, and  that  the  property  described  in  the 
chattel  mortgage,  to  wit,  a  third  interest  in 
a  cotton  gin  and  grist  mill,  and  one  horse, 
three  cows  and  calves,  and  one  John  Deere 
binder,  was  of  the  valne  of  $370,  and  that 
Herman  was  induced  by  said  false  pretense 
to  surrender  said  note  and  to  release  said 
mortgage  lien.    This  constituted  an  allega- 


tion of  the  "light  at  acUon"  whidi  appellant 
obtained  by  reason  of  the  false  pretense. 
There  was  testimony  introduced  concerning 
the  value  of  the  property  described  in  the 
surr»idered  chattel  mortgage,  but  in  <xdet 
to  prove  that  the  offense  constituted  a  felony, 
it  was  only  necessary  for  the  state  to  show 
that  the  value  of  the  property  amounted  to 
the  sum  of  $10,  and  the  Jury  had  the  right 
to  exercise  their  general  knowledge  of  val- 
ues to  arrive  at  the  conclusion  that  the  prop- 
erty described  was  ot  at  least  that  amount 
of  value. 

[3]  The  proof  shows  that  appellant  resid- 
ed in  Perry  county,  Ark.,  and  that  the  chat- 
tel mortgage  was  recorded  in  Conway  coun- 
ty. The  record  was  therefore  Insufficient  to 
constitute  notice  to  third  parties,  for  the 
statute  provides  that  a  mortgage  on  person- 
al property  must  be  recorded  in  the  county  in 
which  the  mortgagor  resides.  Kirby's  Digest, 
g  5395. 

[4]  But  an  unrecorded  mortgage  is  good 
between  the  i>arties  thereto,  and  constitutes  a 
lien  which  may  be  enforced  as  against  the 
mortgagor.  Smead  v.  Chandler,  71  Ark.  505, 
76  S.  W.  1066,  65  li.  R.  A  363.    . 

[5]  Appellant  requested  the  court  to  in- 
struct the  Jury  that  if  the  recording  of  the 
mortgage  in  a  county  other  than  where  the 
mortgagor  resided  gave  it  no  validity  as  a 
lien,  obtaining  an  order  on  the  recorder  for 
the  surrender  and  cancellation  of  the  mort- 
gage did  not  constitute  an  offense.  The  in- 
struction was  obviously  incorrect,  and  the 
court  properly  refused  to  give  it.  The  lieu 
of  the  mortgage  being  effective  between  the 
parties,  it  constituted  an  offense  to  obtain  its 
release  by  meeins  of  false  representations, 
even  though  it  was  not  iHroperly  recorded. 

[6]  The  princliml  ground  urged  for  rever- 
sal of  the  Judgment  Is  that  the  court  erred  in 
refusing  to  submit  to  the  jury  the  question 
whether  or  not  the  original  debt  secured  by 
the  surrendered  mortgage  was  void  on  ac- 
count of  being  usurious,  and  in  refusing  to 
Instruct  the  jury  that  if  the  debt  was  usurl^ 
ous  the  obtaining  by  false  pretense  of  the  sur- 
render of  the  mortgage  did  not  constitute  an 
offense.  We  find  very  little  authority  l)ear- 
ing  on  that  question.  The  nearest  approach 
to  a  decision  of  tliat  question  Is  a  Missouri 
case.  State  v.  Clay,  100  Mo.  571,  13  S.  W. 
827.  It  was  there  held  that  it  was  not  an 
offense  to  obtain  from  a  married  woman,  by 
false  pretense,  a  written  contract  granting  an 
option  for  the  sale  of  her  land,  for  the  rea- 
son that  snch  a  contract  was  not  binding  on 
a  married  woman,  and  it  was  therefore  not 
a  thing  of  value.  The  statute  of  Missouri 
on  that  subject  is  not  precisely  the  same  as 
our  statute,  though  it  is,  to  some  extent,  simi- 
lar. It  provides  that  it  shall  constitute  an  of- 
fense to  obtain  from  any  person,  by  false  pre- 
tense, "any  money,  personal  property  or  oth- 
er thing  of  value,"  but  does  not,  as  our  stat- 
ute does,  embrace  the  words  "rigjit  of  action." 
Now  a  void  obligation  may  not,  in  fact,  const!- 
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tote  a  tbinir  of  Tallies  bnt  It  does  constitnte  a 
"right  of  action"  wlIMn  tbe  meaning  of  tbe 
statnter  A  right  ot  action  may  be  asserted 
under  an  nsurloas  contract,  and  recovery  may- 
be bad  unless  a  plea  of  usury  is  Interposed ; 
therefore  the  contract  constitutes  a  right  of 
action  within  tbe  meaning  of  tbe  statute. 
ESspedally  is  that  true  where  the  usury  la  not 
revealed  In  the  face  of  the  contract  The  par- 
ty who  surrenders  a  contract  valid  on  its 
face  by  reason  of  a  false  pretense  is  thus  de- 
prived of  asserting  a  claim  under  the  con- 
tract, and  that  Is  what  was  Intended  to  be 
reached  by  the  statute.  Quertermous  v. 
State,  114  Ark.  452, 170  8.  W.  225. 

"It  is  no  defense,"  said  Mr.  Wharton,  "that 
the  prosecirtor  was  not  injured."  2  Wharton 
CD  Criminai  Law,  S  1503. 

And  It  is  generally  held  that: 

"One  who  obtains  money  by  false  pretenses  is 
liable  to  punishment,  though  the  person  from 
whom  it  was  obtained  parted  with  it  in  fur- 
therance of  an  illegal  purpose."  Bapalje  on 
Forgery  and  Eandred  Offenses,  {  436. 

nie  prlnelplea  aboTe  announced  are  not 
precisely  tbe  same  as  those  involved  In  tbe 
present  case,  but  they  are  applicable  to  the 
extent  that  one  who  obtains  from  aootber, 
by  false  pretraise,  the  surrender  and  release 
of  a  written  obligation  which  on  its  face  non- 
stitutes  a  valuable  right  of  action,  cannot  be 
beard  to  say  that  it  is  no  offense  under  the 
law  because  the  right  could  be  avoided  by  a 
plea  of  usury.  We  are  therefore  of  the  opin- 
ion that  tbe  court  did  not  commit  error  by 
refusing  to  submit  Uiat  question  to  tbe  Jury. 

Judgment  affirmed. 

SMITH,  J.,  dissents. 


WOODS  V.  STATE,    (No.  265.) 
(Supreme  Court  of  Arkansas.    March  20,  1016.) 

1  HomOIDB    ®a»268(l)     —    MUBDEB     IN     THE 

PiBST  Dkobee— Evidence. 

Evidence  in  homicide  held  sufBdent  to  war- 
rut  a  conviction  of  murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  H  523,  531 ;    Dec.  Dig.  «S9263(1).] 

2.  Names  «=»16(3)— Idek  Sonahs. 

Belative  to  variance,  the  names  "Wood" 
and  "Woods"  are  not  idem  sonans. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  1 14;  Dea  Dig.  «=»16(3).] 

3.  Homicide  «=s>142(5)—Vabiance— Names. 

ESvidenoe  in  homicide  held  sufficient  to  war- 
rant a  •n/iing'  by  the  jury  that  defendant  and 
deceasei  were  as  well  known  by  the  name 
"Wood,"  used  in  the  indictment,  as  by  their  true 
name,  "Woods,"  preventing  a  fatal  variance. 

fBd.   Note.— For  other  cases,   see  Homicide, 
Crnt  Dig.  {  264;   Dec.  Dig.  <Ss>142(5).] 

Appeal  from  Clrcnit  Court,  Craighead  Coun- 
ty; W.  J.  Driver,  Judge. 
Henry  Woods  was  convicted,  and  appeals. 

Affirmed. 


Appellant,  pro  se.  Wallace  Davis,  Atty. 
Gen.,  and  Hamilton  Moses,  Asst.  Atty.  Gen., 
for  the  State. 


HAKT,  J.  Tbe  defendant  was  indicted  for 
the  crime  of  murder  in  the  first  degree.  He 
was  tried  before  a  Jury,  which  found  him 
guilty,  and  assessed  bis  punishment  at  death 
by  electrocution.  From  the  Judgment  render- 
ed, the  defendant  has  duly  prosecuted  an  ap- ' 
peal  to  this  court. 

The  facts  proved  by  the  state  are  substan- 
tially as  follows:  On  July  19,  1915,  the  de- 
fendant killed  deceased  at  a  boarding  house 
run  by  Rosa  Tucker  and  her  husband,  Fer- 
rell  Tucker,  in  the  Lake  City  district  of 
Craighead  county.  Ark.  The  defendant, 
Henry  Woods,  and  tbe  deceased,  Vina  Woods, 
had  formerly  been  husband  and  wife.  They 
had  lived  a  part  of  the  time  in  the  state  of 
Oklahoma,  and  a  part  of  their  married  life 
was  spent  in  the  state  of  Arkansas.  While 
they  were  living  in  Craighead  county.  Ark., 
the  defendant  got  into  trouble  about  selling 
whisky,  and  went  to  the  state  of  Oklahoma 
and  remained  away  about  18  montha  During 
the  time  be  was  gone  be  corresponded  with 
bis  wife,  but  she  obtained  a  divorce  from 
him.  At  tbe  time  she  was  killed  she  lived 
with  the  Tuckers  and  slept  in  tbe  same  room 
with  them.  Hae  had  been  keeping  company 
with  Monroe  Heister,  and  was  reputed  to 
be  engaged  to  him.  He  also  boarded  with  the 
Tuckers.  Tbe  defendant  came  back  from 
Oklahoma  for  the  purpose  of  trying  to  per- 
suade bis  wife  to  marry  him  again.  On  the 
night  of  tbe  18th  of  July,  1915,  he  came 
to  the  home  of  Walter  Gunn,  who  lived 
about  a  quarter  of  a  mile  away  from  the 
Tuckers,  and  asked  him  the  way  to  tbelr 
boarding  house.  When  the  defendant  arrived 
at  Gunn's  house  that  night,  be  tapped  on  the 
doorstep  with  bis  pistol  to  wake  Gunn  up, 
and  then  shot  off  bis  pistol  four  or  five  times. 
Gunn  showed  the  defendant  the  way  to  the 
Tuckers,  and  defendant  arrived  there  soon 
after  midnight  He  went  Into  the  bouse  oc- 
cupied by  the  Tuckers  and  found  bis  wife 
in  that  room.  He  got  into  tbe  bed  with  her,  and 
after  they  liad  talked  for  a  while  deceased 
got  up  and  went  into  another  room,  and 
motioned  for  Rosa  Tucker  to  foUow  her.  She 
told  Rosa  that  her  husband  had  a  pistol, 
which  she  had  put  in  her  trunk,  and  asked 
Rosa  to  lock  the  trunk.  Rosa  told  her  hus- 
band to  lock  the  trunk,  and  while  he  was 
trying  to  find  tbe  key  be  found  the  pistol,  and 
put  It  in  his  bosom,  and  gave  his  wife  the 
key.  Vina  then  got  back  on  tbe  bed  with 
the  defendant,  and  they  continued  to  talk 
tbe  rest  of  the  night    Rosa  Tucker  said: 

"We  liad  breakfast  before  dayliebt  After 
breakfast  the  defendant  asked  me  tor  the  key 
to  Vina's  trunk.  I  gave  the  key  to  my  husband. 
Vina  said:  'Well,  just  as  well  give  him  the  key, 
just  as  well  now  as  any  time;  it  is  going  to  be 
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some  time— that  he  is  going'  to  kill  her.'  The  de- 
fendant \ra8  given  his  pistol,  and  went  out  of 
the  house,  and  in  a  short  time  came  back  and 
asked  Vina  to  go  walking  with  him.  She  refus- 
ed,  saying  she  didn't  want  to  go  out  there,  be- 
cause he  was  going  to  kill  her.  The  defendant 
told  her  that  he  was  not  going  to  kill  her,  and 
insisted  on  her  going  walking  with  him.  They 
went  down  the  road  a  little  piece  and  talked  a 
while.  The  deceased  then  came  back  to  the 
house,  and  the  defendant  went  over  to  Walter 
Gunn's.  In  a  short  time  the  defendant  came  in 
at  the  front  door  and  asked  where  his  lantern 
was.  It  was  then  daylight.  Vina  stepped  inside 
the  middle  door  and  showed  him  where  his  lan- 
tern was.  He  picked  up  the  lantern  and  jerked 
back  his  coat  to  pull  his  pistol,  I  ran.  Vina 
cried  out  for  him  not  to  shoot,  and  commenced 
screaming." 

Tbe  husband  of  Rosa  Tucker  corroborated 
her  testimony,  and  stated  that  he  was  at  the 
mill  at  the  time  the  shooting  occurred,  and 
went  to  the  house  at  once,  and  that  Vina 
was  drawing  her  last  breath  when  he  got 
there.  He  stated  that  the  pistol  used  by  the 
defendant  was  a  32  Colt's  revolver;  that 
he  shot  deceased  near  the  center  of  the 
breast  and  In  the  bead  Just  below  the  right 
ear. 

Walter  Gnnn  told  the  Jury  about  the  de- 
fendant coming  to  his  bouse  and  inquiring 
the  way  to  the  Tucker  boarding  house  and 
stated  the  above.  He  then  said  that  the  de- 
fendant came  back  to  his  house  the  next 
morning  between  6  and  6:30  o'clock;  that 
the  defendant  came  up  to  him  and  said  he 
wanted  to  shake  hands  with  bim  for  the  last 
time;  that  he  said  to  the  defendant,  "What 
is  the  matter,  Henry?"  and  the  defendant 
said,  "I  am  going  to  kill  that  damn  bitch  this 
morning."  Gunn  then  asked  him  who  he  was 
talking  about,  and  he  said,  'That  woman 
down  there."  The  defendant  also  said  he 
was  going  to  kill  Cbas.  Craig  and  Monroe 
Helster.  Gunn  finally  got  the  defendant  to 
promise  that  he  would  not  kill  deceased  and 
that  he  would  go  back  to  the  boarding  house 
and  get  his  lantern,  and  then  come  back  and 
stay  with  him.  He  said  that  defendant  went 
down  towards  the  boarding  house,  and  after 
he  had  gone  a  little  ways  turned  around  and 
asked  him  If  he  had  any  32  cartridges,  and 
that  he  replied  that  he  did  not,  and  that  de- 
fendant then  said,  "Well,  what  I  have  got 
will  do,"  and  went  in  a  trot  from  there  to 
the  boarding  house;  that  some  four  or  five 
minutes  after  that  be  heard  the  pistol  fire. 

Another  witness  who  was  standing  near 
and  heard  most  of  the  conversation  between 
Gunn  and  the  defendant  corroborated  the 
testimony  of  Walter  Gunn. 

Another  witness  for  the  state  testified  that 
he  saw  the  defendant  walk  Into  the  house, 
draw  his  gun,  and  commence  shooting  at 
deceased ;  that  she  threw  up  her  hands  and 
asked  talm  not  to  do  it ;  that  he  shot  twice ; 
that  Vina  fell  over  on  the  bed,  and  defendant 
went  over  towards  her  and  shot  again ;  and 
that  she  screamed  until  the  last  shot  was 
fired.  Vina  died  soon  after  she  was  shot  by 
the  defendant.    The  defendant  ran  off  and 


escaped  into  Canada.    Later  he  was  arrested 
there  and  brought  back  for  trial. 

The  defendant  testified  in  his  own  behalf 
as  follows: 

"My  name  is  Henry  Woods,  not  Henry  Wood. 
My  wife's  name  is  Vina  Woods.  My  wife 
promised  to  remarry  me,  and  we  agreed  to  meet 
at  Poplar  Bluff  for  that  purpose.  .  I  went  then, 
but  she  did  not  come.  I  then  went  to  Oklahoma 
and  wrote  her  a  letter  stating  that  I  was  willing 
to  carry  out  my  promise  to  lier.  I  received  « 
letter  from  her  in  which  she  stated  she  was  sdll 
willing  to  marry  me.  When  I  came  back  to 
Arkansas,  I  went  up  to  the  boarding  hooae 
where  my  wife  was  staying  and  hollered.  I 
then  went  into  the  room  where  she  was  and 
walked  up  to  the  bed  and  kissed  her.  She 
seemed  cold  to  me,  and  when  I  asked  her  what 
was  the  matter,  she  replied  that  she  was  not 
going  to  live  with  me  any  more.  I  tried  to  per- 
suade her  to  stick  to  her  promise.  I  had  taken 
my  pistol  off  when  I  first  got  there  and  pot  it 
under  the  pillow.  I  threatened  to  blow  out  my 
brains.  She  asked  me  for  the  gun,  and  I  gave 
it  to  her  and  she  put  it  in  the  trunk.  The  next 
morning  I  asked  my  wife  to  go  walking  with  me, 
and  she  did  say  she  was  afraid  I  would  kill 
her.  I  told  her  that  I  would  not  hurt  her.  We 
walked  off  about  30  yards  from  the  house  and 
had  a  talk.  She  agreed  to  give  np  our  little 
daughter.  I  did  not  want  a  stepfather  over  her. 
I  went  over  to  Walter  Gunn's  on  the  morning 
of  the  killing,  but  he  is  mistaken  in  what  he 
said.  I  did  not  say  anything  about  killing  my 
vrife,  and  did  not  holler  back  and  ask  him  if  he 
had  any  32  cartridges.  I  had  no  ill  will  towards 
my  wife,  and  did  not  realize  what  I  was  doing 
when  I  shot  her.  After  the  killing  I  went 
through  the  bottom  and  escaped  to  Canada." 


[1]  The  evidence  on  the  part  of  the  state 
was  sufficient  to  warrant  a  verdict  of  mur- 
der In  the  first  degree.  According  to  it,  there 
was  a  specific  Intent  to  kill  deceased  formed 
in  the  mind  of  the  defendant  at  or  before  the 
time  he  was  at  the  home  of  Charley  Gnnn  on 
the  morning  of  the  killing.  He  told  Chas. 
Gunn  In  the  bearing  of  another  witness  that 
he  intended  to  kill  her,  at  the  same  time  re- 
ferring to  her  by  a  vile  name.  He  walked  on 
back  towards  the  boarding  house,  and  kill- 
ed deceased  as  soon  as  he  entered  it  There 
was  no  provocation  whatever  for  ttie  killing, 
and,  according  to  the  testimony  of  the  state, 
it  was  the  result  of  deliberation  and  premedi- 
tation. The  defendant  himself  admits  the 
killing,  and  the  only  excuse  be  gave  for  it 
was  that  be  did  not  realize  what  he  was  do- 
ing. His  insanity  at  the  time  of  the  killing 
was  submitted  to  the  Jury  under  proper  In- 
structions. The  court  also  gave  the  usaal 
Instructions  on  the  question  of  homidde,  of 
reasonable  doubt  and  of  the  credibility  of  the 
witnesses.  The  guUt  or  innocence  of  the  de- 
fendant was  submitted  to  the  Jury  upon  com- 
petent evidence  and  under  instructions  which 
fully  covered  every  phase  of  the  case,  lie 
verdict  of  the  Jury  was  fully  warranted  by 
the  evidence. 

The  defendant  was  indicted  as  Henry 
Wood,  and  be  was  charged  in  the  indlctoient 
with  killing  Vina  Wood.  He  testified  that 
his  Tiame  was  Henry  Woods,  and  that  de- 
ceased's name  was  Vina  Woods,    Therefore 
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his  coanael  Insisted  tbat  tbere  was  variance 
between  the  Indictment  and  the  proof. 

Charley  Craig  was  a  witness  for  the  state, 
and  testified  that  he  was  the  uncle  of  the  de- 
ceased, and  had  known  her  and  the  defend- 
ant all  their  lives.  We  quote  from  his  testi- 
mony as  follows: 

"Q.  Do  you  know  Henry  Woods?  A.  Yes, 
sir.  Q.  Do  70U  know  what  is  the  name  of  the 
defendant,  wnether  it  is  Heniy  Wood  or  Henry 
Woods?  A.  No,  sir ;  I  don't  know  which  it  is. 
I  have  heard  it  both  ways ;  used  both  ways.  1 
never  knew  for  sure  whether  it  was  Wood  or 
Woods.  Q.  Did  you  know  Vina  Woods?  A. 
Yes.  Q.  What  was  her  correct  name,  Vina 
Wood  or  Vina  Woods?  A.  They  have  called  it 
lioth  ways.  Q.  Was  she  the  wife  of  Henry 
Woods?  A.  Yes,  sir.  Q.  Do  you  know  of  your 
own  personal  knowled^  whether  the  Vina 
Wood  mentioned  in  this  indictment  was  one 
and  the  same  person  that  was  killed  over  tbere? 
A.  Tes,  sir.  Q.  Whatever  her  name  might  have 
been,  whether  It  was  Vina  Wood  or  Vina  Woods, 
she  was  one  and  the  same  person?  A.  Yes,  sir, 
Q.  And  whatever  Henry  Wood's  name  may 
be,  whether  Henry  Wood  or  Woods,  he  is  one 
and  the  same  person  that  is  charged  with  the 
ofFense?    A.  Yes,  sir." 

[2]  Counsel  for  the  state  insists  there  is 
DO  variance  because  the  names  come  within 
the  doctrine  of  Idem  sonans,  but  this  court 
has  decided  adversely  to  that  contention.  In 
the  case  of  Semon  v.  Hill,  7  Ark.  70,  It  was 
there  said  tbat  the  letter  "s"  terminating  the 
letters  of  a  name  In  our  language  is  seldom 
silent,  and  that,  If  it  appears  as  tbe  last 
letter  of  a  name,  tbe  pronunciation  thereof 
conveys  to  the  ear  an  entirely  dlfCereat  sound 
than  that  conveyed  when  the  consonant  is 
omitted.  In  the  case  note  to  52  Ix  B.  A.  (N. 
S.)  p.  93d,  tbe  author  states  that  tbe  great 
majority  of  tbe  decisions  seem  to  establish 
the  general  rule  tbat  the  addition  or  omis- 
sion of  tbe  final  "s"  to  a  name  creates  such 
a  change  in  tbe  sound  of  tbe  name  tbat  tbe  va- 
riant name  cannot  be  said  to  be  idem  sonans. 
The  decisions  from  quite  a  number  of  states 
to  that  effect  are  cited.  The  reason  given  is 
that  the  final  "s"  to  a  name  is  not  silent 

[3]  We  are  of  tbe  opinion,  however,  tbat 
the  testimony  of  the  state  was  sufficient  to 
warrant  tbe  court  in  submitting  to  the  Jury 
tbe  question  of  whether  tbe  defendant  and 
deceased  were  as  well  known  and  called  by 
the  name  of  Henry  Wood  and  Vina  Wood,  re- 
spectively, as  Henry  Woods  and  Vina  Woods. 
This  results  from  the  doctrine  of  interchange- 
ability  of  names. 

Charles  Craig  was  tbe  uncle  of  the  deceas- 
ed, and  bad  known  both  her  and  tbe  defend- 
ant all  their  lives ;  and  under  his  testimony 
the  question  of  variance  was  one  of  fact  for 
the  jury.  Bennett  v.  State,  84  Ark.  97,  101 
S.  W.  928.    In  that  ca»e  tbe  court  said: 

"The  question  of  identity  of  the  person  de- 
scribed in  the  indictment  with  the  one  mention- 
ed In  the  evidence  is  one  of  fact,  to  be  establish- 
ed, like  any  other  fact,  to  the  satisfaction  of  the 
jury." 

See,  also.  Commonwealth  t.  Oormley,  133 
Mass.  680. 


T7nder  the  testimony  of  Charles  Craig,  as 
above  stated,  the  Jury  might  have  found  that 
defendant  and  deceased  were  as  well  known 
and  called  by  the  name  of  Henry  Wood  and 
Vina  Wood,  respectively,  as  by  the  name  of 
Henry  Woods  and  Vina  Woods.  This  ques- 
tion of  fact  was  submitted  to  tbe  jury  under 
the  following  Instruction: 

"You  are  instructed  that,  if  .you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  Henry 
Wood  and  Vina  Wood,  named  in  the  indictment, 
are  one  and  the  same  persons,  respectively,  as 
the  defendant  and  the  deceased  mentioned  in  the 
evidence  in  this  case,  then  there  would  be  no 
variance  between  the  allegations  of  the  indict- 
ment and  the  evidence,  and  it  would  be  your 
duty  to  convict  the  defendant,  provided  you 
find  him  guilty  under  the  instructions  herein- 
before given  you." 

Another  reason  for  not  reversing  the  Judg- 
ment on  account  of  the  alleged  error  in  spell- 
ing the  defendant's  name  is  given  In  Bridger 
V.  State,  183  S.  W.  962.  This  case  was  so 
recently  decided  that  it  is  not  necessary 
again  to  state  the  reasons  there  given. 

We  have  carefully  examined  the  record, 
and  find  no  prejudicial  errors  in  it 

Therefore  the  judgment  must  b«  affirmed. 


UNION     STATE     BANK    Or    SHAWNEE, 

OKI,.,  V.  FIRST  NAT.  BANK  OF 

HUNTSVILLBk  ARK.    (No.  254.) 

(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Garnishment  «=»38  —  Subjxct-Matteb  — 
Neootiable  In8tbi;ment. 

A  debt  evidenced  by  a  negotiable  certificate 
of  deposit  is  not  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Oamishment, 
Cent  Dig.  {|  73-77;   Dec.  Dig.  «=»38.) 

2.  Appbai,  and  Erkob  «=»1009(1)— Bbview— 

FiNDINOa  BT  GRANCKIXOB. 

A  case  appealed  from  tbe  chancery  court 
is  for  trial  de  novo  on  the  record  before  the 
chancellor,  whose  findings  are  to  be  accepted  un- 
less against  the  preponderance  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970,  3978;  Dec.  Dig.  «=»  ' 
1009(1).] 

3.  Biixa  AND  Notes  ®=»497(2)  —  Btjbdkn  op 
Pboof— Knowu;dqe  op  Defenses. 

In  an  action  on  a  negotiable  certificate  of 
deposit  by  one  who  purchased  it  before  maturity 
for  full  value,  the  burden  is  on  tbe  bank  issuing 
the  certificate  to  prove  by  a  preponderance  of 
the  evidence  that  plaintiff  had  notice  of  the  de- 
fenses or  information  sufficient  to  put  it  on  in- 
quiry. 

[EJd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  1676,  1677,  1686,  1687; 
Dec  Dig.  «=»497(2).l 

4.  Bills  and  Notes  $=>52S  —  Evidence  — 
Knowledge  op  Defenses. 

In  a  suit  by  a  bank  on  a  certlflcate  of  de- 
posit issued  by  another  bank  to  an  insurance 
company  and  assigned  to  the  plaintiff  before 
maturi^  for  value,  evidence  held  not  to  show 
that  the  plabitiff  had  knowledge  of  any  defense 
against  the  certificate  arising  from  the  fact  that 
it  had  been  given  for  the  proceeds  of  a  fraudu- 
lent sale  of  corporate  stock  by  an  agent  of  the 
insurance  company,  and  that  the  bank  issuing 
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it  bad  been  thereafter  compelled  ia  garnishment 
proceedings  to  pay  it  to  the  buyer  of  the  stock. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  1832-1839;  Dec.  Dig.  «s> 
525.] 

5.  Banks   and   Bankino   *=»116(1)— Rkpbe- 

SENTATION     BT     OFFICEKS    —    PbKSIDKNT    — 

Knowledge  of  Defenses. 

Where  the  president  of  an  insurance  com- 
pany, who  had  knowledge  that  its  agent  had 
misrepresented  the  value  of  corporate  stock  sold, 
was  also  the  president  of  the  bank  to  which  the 
certificate  of  deposit  of  the  prooeeda  of  the  sale 
of  the  stodt  in  another  bank  was  assigned,  the 
president's  knowledge  of  the  fraud  is  not  imput- 
ed to  the  bank  if  he,  in  assigning  the  certificate 
to  the  bank,  acted  only  for  the  insurance  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f  282;  Dec.  Dig.  «=» 
116(1).] 

Appeal  from  Madison  Chancery  Court;  T. 
H.  Hampbreys,  Chancellor. 

Suit  by  the  Union  State  Bank  of  Shawnee, 
Oklahoma,  against  the  First  National  Bank 
of  Huntsyllle,  Arkansas.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  Judgment  entered  for  plaintiff. 

McCULtiOCaa,  O.  J.  Appellant  Institnted 
this  action  against  appellee  in  the  chancery 
court  of  Madison  oounty  to  recover  the 
amount  of  a  time  certificate  of  deposit  for 
the  sum  of  $405  Issued  by  ai^ellee  to  the 
Shawnee  Life  Insurance  Company,  an  Okla- 
homa corporation,  and  by  the  latter  assigned 
to  appellant  for  a  valuable  consideration. 
The  certificate  of  deposit  was  Issued  on 
August  26,  1911,  payable  one  year  after 
date,  with  Interest  at  the  rate  of  3  per  cent, 
per  annum,  and  was  duly  assigned  by  the 
payee  to  appellant  on  January  6,  1912,  by 
written  Indorsement  The  certificate  was 
negotiable  In  form  and  constituted  negotiable 
paper  within  the  legal  meaning  of  that  term. 
Appellant  purchased  the  certificate  before 
maturity  and  paid  full  value  therefor,  ac- 
cording to  the  undisputed  evidence,  and  the 
only  question  In  the  case  Is  whether  or  not 
appellant  was  an  Innocent  purchaser  without 
knowledge  of  any  defense  against  a  suit  on 
the  Instrument. 

Appellee  defended  on  the  ground  that  It 
had,  prior  to  the  commencement  of  the  suit, 
paid  the  money  over  to  E.  A.  Routh  and  S. 
Q.  Parsley  pursuant  to  a  decree  of  the 
chancery  court  Instituted  by  them  against 
the  Shawnee  Life  Insurance  Company,  and 
in  which  the  appellee  was  summoned  as 
garnishee.  Appellee  alleged  In  Its  answer 
that  Routh  and  Parsley  purchased  stock  In 
said  Shawnee  Life  Insurance  Company  from 
an  agent  named  McClung,  who  misrepresent- 
ed the  par  value  of  the  stock  and  fraudulent- 
ly induced  them  to  purchase  the  same,  and 
that  the  deposit  In  appellee  bank  was  a  part  of 
the  money  paid  to  said  agent  for  the  pur- 
chase price  of  said  stock.  It  is  also  alleged 
that  appellant,  when  It  accepted  an  assign- 
ment of  the  certificate  of  deposit,  had  full 


information  of  the  fraud  of  said  agent,  and 
that  It  aided  In  the  perpetration  of  said  fraud 
by  accepting  the  transfer  of  the  certificate 
of  depobit  The  record  of  the  former  salt 
referred  to  was  brought  into  the  record  in 
this  case  and  shows  that  the  chancery  court 
rendered  a  decree  in  favor  of  Routh  and 
Parsley  for  the  recovery  of  the  price  paid  by 
them  for  the  stock,  and  that  appellee  was 
directed  to  pay  the  amount  of  said  certificate 
of  deposit  over  to  said  parties.  This  caw 
was  heard  upon  the  depositions  of  witnesses 
and  said  record  of  the  former  case,  and  the 
chancellor  found  the  issues  in  favor  of  appel- 
lee and  dismissed  the  complaint  for  want  of 
equity.  No  question  is  raised  as  to  the  case 
being  brought  in  the  chancery  court  instead 
of  the  circuit  court. 

[1-3]  It  was  alleged  in  the  ccMnplalnt  that 
the  certificate  of  deposit  bad  beexx  destroyed 
by  fire  in  a  tmilding  in  Shawnee,'  Old.,  and 
the  testimony  established  the  fact  beyond 
dispute  that  appellant  purchased  the  certifi- 
cates as  aforesaid,  and  after  maturity,  and 
the  refusal  of  the  appellee  bank  to  pay  same, 
it  was  turned  over  to  an  attorney  In  Shawnee, 
whose  office  was  destroyed  by  fire  and  the 
certificate  of  deposit  was  lost  In  the  fire. 
Appellant  has  abundantly  made  out  its  right 
to  recover  the  amount  of  the  certificate  un- 
less it  was  a  party  to  the  fraud  or  had 
such  Information  as  would  bar  it  from  the 
right  of  recovery.  The  debt  evidenced  by 
the  certificate  of  deposit,  which  was  a  ne- 
gotiable instrument,  was  not  subject  to  gar- 
nishment We  are  not  favored  with  any 
statement  of  the  reasons  ui)on  which  the 
chancery  court  denied  the  right  of  appellant 
to  recover  on  the  certificate  of  deposit,  other 
than  that  appellant  had  imowledge  at  the 
time  it  accepted  the  assignment  of  the  certifi- 
cate of  deposit  of  the  alleged  fraudulent  con- 
duct of  the  agent  of  the  Insurance  company. 
The  argument  of  the  case  here  is  confined 
solely  to  the  question  whether  or  not  the 
proof  Is  sufficient  to  establish  a  finding  that 
appellant  was  not  an  Innocent  purchaser  for 
value,  and  we  therefore  pass  over  without 
discussion  any  other  question  which  -might 
have  been  raised  In  the  ease.  The  case  hav- 
ing been  tried  In  the  chancery  court.  It  comes 
to  us  for  trial  de  novo  on  the  record  made 
before  the  chancellor,  and  it  is  our  duty 
to  accept  the  finding  of  the  chancellor  unless 
It  Is  found  to  be  against  the  preponderaace 
of  the  evidence.  The  proof  is  undisputed,  as 
before  stated,  that  appellant  purchased  the 
certificate  of  deposit  before  maturity  and 
paid  full  value  for  It  The  burden  of  proof 
la  therefore*  upon  the  appellee  to  show  that 
appellant  had  notice  of  the  defenses  against 
the  enforcement  of  the  paper,  or  was  put  hi 
possession  of  such  information  as  was  soS- 
clent  to  put  it  upon  inquiry.  That  burden 
must  be  sustained  by  a  preponderance  of  tlie 
evidence. 

[4]  Appellant  was  engaged  In  the  bank- 
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log  Imslness    In    Sbawnee,    OkL,    and   the 

Shawnee  Life  Insurance  Company  was  also 
domiciled  at  that  place.  Appellee  Is  engaged 
In  the  banking  business  at  Huntsville,  Ark. 
Appellant  Introduced  Its  cashier  as  a  witness, 
who  testified  that  the  purchase  of  this  cer- 
tificate of  deposit  was  made  along  with  other 
negotiable  paper  from  the  Shawnee  Life  In- 
garance  Company,  and  that  those  acting  for 
the  bank  in  the  transaction  had  no  knowl- 
edge of  any  Infirmities  in  the  instrument  so 
parchased  or  of  any  defenses  against  It 
There  ]a  no  contradiction  whatever  in  the 
testimony,  and  It  must  be  accepted  as  estab- 
lishing the  fact  tliat  appellant  bank  was  an 
Innocent  purchaser  of  the  paper,  unless  it 
be  shown  that  Information  was  otherwise 
brought  to  the  attention  of  those  who  had 
charge  of  the  afCairs  of  the  bank. 

It  appears  from  the  testimony  tliat  M. 
C.  Flemming  was  president  of  the  appellant 
bank  during  the  years  1911  and  1012,  and 
tliat  he  was  also  president  of  the  Shawnee 
Life  Insurance  Company.  The  testimony  is 
undisputed,  however,  that  he  was  president 
only  in  name  and  had  nothing  to  do  with  the 
management  of  the  affairs  of  the  bank  until 
Jnne,  1012,  which  was  about  six  months  aft- 
er the  bank  had  become  the  owner  of  the 
oertlflcate  of  deposit  Flemming  testified 
aa  a  witness,  and  his  testimony,  as  well  as 
tbat  of  the  cashier  of  the  bank,  shows  that 
be  bad  nothing  to  do  witb  the  management 
ot  tbe  affairs  of  the  bank.  He  testified,  also, 
that  be  had  no  knowledge  or  information 
that  there  was  any  defaiae  to  this  paper. 
Tbe  testimony  adduced  by  the  appellee  shows 
that  hi  tbe  autumn  of  1811  Bouth  and  Pars- 
ley wrote  letters  to  the  Insurance  company, 
biformlng  the  latter  of  the  alleged  fraud  of 
its  agent  in  misrepresenting  the  face  value  of 
tbe  stock  sold  to  them,  and  that  they  re- 
ceived replies  to  those  letters  signed  by  Flem- 
ming as  president  Flemming  testified  that 
be  signed  the  correspondence,  which  was 
very  voluminous,  that  was  brought  to  him 
from  time  to  time  by  the  secretary  of  the 
company,  and  that  he  signed  without  reading 
it.  Flemming  acted  entirely  for  the  insur- 
ance company  in  making  ttie  sale  of  said 
secarities  to  the  bank.  Now,  the  alleged 
fraudulent  conduct  of  McClung  in  misrepre- 
senting to  Bouth  and  Parsley  the  value  of 
tbe  stock  is  Important  only  in  so  far  as  it 
tends  to  show  the  fraud  of  the  Insurance 
company  in  divesting  Itself  of  title  to  Its 
iv<q)erty,  including  this  certificate  of  deposit. 
^  insurance  company  owned  the  certificate 
of  deposit  and  had  the  right  to  assign  It  if 
done  8*  without  design  to  defraud  creditors, 
notwithstanding  the  fact  that  its  agent  bad 
perpetrated  a  fraud  in  making  a  sale  of  the 
Mock  to  Bouth  and  Parsley.  There  is  no 
evidence  whatever  that  the  insurance  com- 
pany assigned  its  securities  with  any  de- 
>lsa  to  defraud  Its  creditors,  for  tbe  proof 


is  that  the  whole  batch  of  securities  was  as- 
signed, not  for  cash,  but  in  exchange  for 
other  securities.  Mere  proof  of  the  fact 
that  the  agent  of  the  Insurance  company  had 
been  guilty  of  fraud  in  misrepresenting  tbe 
face  value  of  the  stock  would  not  under 
the  proof  in  this  case  be  sufficient  to  estab- 
lish a  fraudulent  design  on  t)ie  part  of  the 
insurance  company  In  transferring  Its  se- 
curities.. 

[I]  Moreover,  the  only  proof  relied  on  as 
carrying  Information  to  the  bank  Is  that 
Flemming,  the  president  was  informed  of 
the  fraudulent  conduct  of  the  agent  of  the 
Insurance  company  In  making  the  sale  of  the 
stock;  but  as  before  stated,  Flemming  was 
not  acting  for  the  bank  in  that  transaction, 
but  was  acting  entirely  for  the  insurance 
company,  and  his  knowledge  under  those  cir- 
cumstances Is  not  Imputable  to  the  bank. 
The  burden  of  proof  being  upon  the  ap- 
pellee to  establish  the  guilty  knowledge  of 
appellant  in  the  alleged  fraud  of  the  Shaw- 
nee Life  Insurance  Company,  we  think  that 
It  has  wholly  failed  to  maintain  that  bur- 
den, and  that  the  preponderance  of  the  tes- 
timony Is  In  favor  of  appellant 

That  being  true,  it  follows  that  the  decree 
of  tbe  chancellor  was  erroneous,  and  that 
appellant  is,  upon  the  evidence  adduced,  en- 
titled to  a  decree  in  the  sam  of  $405  with 
interest  at  3  per  cent  per  annum  from  Au- 
gust 26,  1911. 

The  decree  of  the  chancellor  will  be  re- 
versed, and  Judgment  entered  here  accord- 
ingly. 


DUNCAN  et  al.  v.  LIDDLB  «t  «L    (No.  211.) 

(Supreme  Court  of  Arfcanaaa.     Feb.  28,  1916. 
Behearine  Denied  April  3,  1916.) 

1.  Beuaindcbs   €=95— CoRBTBUCTion— Intkb- 

EST. 

A  husband  and  father  conveyed  land  to  his 
two  minor  children  and  their  mother.  The  deed 
recited  that  the  interest  of  the  mother  should 
continue  through  her  natural  life  or  widowhood 
in  case  she  should  survive  the  grantor,  and  at 
her  death  or  remarriage  should  pass  to  the  chil- 
dren, or  any  other  children  of  the  marriage  who 
might  be  bom.  The  father  died,  and  the  mother 
remarried.  Held,  that  possibility  of  future  is- 
sue of  the  marriage  being  determined,  the  infant 
children  who  acquired  a  fee-simple  estate  in  the 
Inndg  as  tenants  in  common  of  an  undivided  one- 
third,  with  a  contingent  remainder  in  the  inter- 
est conveyed  to  the  mother,  acquired  the  fee  of 
the  whole  londa 

[Ed.  Note.— For  other  cases,  see  Bemainders, 
Cent.  Dig.  {  4;  Dec.  Dig.  «=35.] 

2.  CotniTs  «=»472(4)  —  BxcLtrsrvB  JtiBisDio- 
TioN  —  Pbopkbtt  of  Infants  —  Coubt  of 
Chanceby. 

The  probate  court  has  exclusive  jurisdic- 
tion to  sell  lands  of  minors  for  reinvestment, 
and  a  sale  made  under  order  of  the  court  of 
chancwT  is  void  and  the  Infants  noay  thereafter 
recover  the  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig..  S  1211 ;    Dec.  IMg.  <g=»472(4).] 
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8.  Ebtoppei.  €=>91(1)— Equttabm!  Estoppel 

—What  Constitutes. 

Where  the  land  of  infants  was  sold  by  the 
court  of  chancery  without  authority,  and  it  did 
not  appear  that  all  of  the  proceeds  were  Invest- 
ed in  other  lands,  or  that  the  infants,  after 
reaching  their  majority,  received  the  proceeds 
from  the  other  lands  which  were  subsequently 
resold  with  knowledge  of  their  rights  in  the  first 
land,  they  were '  not  estopped  from  recovering. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  257;    Dec.  Dig.  <8=»01(1).] 

Appeal  from  St.  Francis  Chancery  Court; 
Edward  D.  Bobertson,  Chancellor. 

Action  by  John  Dnncan  and  another 
against  Caias.  SV  Liddle  and  others.  From  a 
decree  for  defendants,  plalntUfs  appeal.  Be- 
rersed  and  remanded,  with  directions. 

The  plaintiffs,  John  Duncan,  a  minor 
whose  disabilities  had  been  removed  by  an 
order  of  court,  and  Jamee  Duncan,  a  minor 
by  Ills  next  friend,  brought  suit  for  the  pos- 
session of  certain  lands  in  St.  Francis  coun- 
ty, conveyed  to  them  and  their  mother  by 
their  father,  Elijah  Duncan,  in  August,  1902. 
The  deed  recites: 

"  •  *  •  I  hereby  grant,  bargain,  sell  and 
convey  onto  the  said  Emma  F.  Duncan,  John 
Dnncan  and  James  Duncan  all  my  right  title, 
interest"  etc.  "  •  •  •  The  interest  of  said 
Emma  F.  Duncan  herein  intended  to  be  convey- 
ed is  to  continue  during  the  natural  term  of 
faer  life  or  widowhood,  should  she  survive  me, 
then  at  her  death  or  marriage  all  the  title  to 
said  lands  shall  pass  to  the  said  John  Duncan 
and  James  Duncan  and  to  any  other  children 
that  may  be  bom  to  Emma  F.  Duncan  by  her 
present  marriage  with  said  Elijah  Duncan, 
share  and  share  alike." 

Tlie  habendum : 

'To  have  and  to  hold  said  lands  and  lots  to 
the  said  Emma  F.  Dnncan  and  James  Dimcan, 
as  aforesaid  and  to  the  heirs  and  assigns  of  the 
said  John  Duncan  and  James  Duncan. 

The  defendant  answered,  admitting  that 
the  father  of  plaintiffs  had  been  the  own^ 
of  the  land,  and  that  he  conveyed  same  by 
the  deed  as  alleged  in  the  complaint,  under 
the  terms  of  which  It  alleged  a  life  estate 
was  conveyed  to  the  mother,  with  contingent 
remainder  therein  to  the  plaintiffs ;  that  up- 
on the  petition  of  plaintiffs,  their  father  as 
next  friend,  and  their  mother  and  father, 
the  lands  were  ordered  sold  by  the  chancery 
court  of  St  Francis  county  for  the  l>enefit  of 
petitioners,  and  the  proceeds  reinvested  In 
other  lands;  that  th«y  were  duly  sold  to 
L.  E.  Davenport  for  a  consideration  of  $5,- 
500;  that  Davenport  transferred  hla  certifi- 
cate of  purchase  to  H.  W.  Robinson;  and 
that  the  court  confirmed  the  sale  and  order- 
ed the  deed  made  to  said  Robinson  by  Its 
commissioner,  wliich  was  done  upon  the  pay- 
ment of  the  purchase  price  by  him. 

It  was  alleged:  That  the  defendants  paid 
the  purchase  money  to  the  commls^oner, 
which  was  used  by  their  father  for  the  pur- 
chase of  certain  other  lands  in  Lee  county, 
describing  them,  which  were  conveyed  to 
their  mother  and  to  th«m.    A  copy  of  the 


deed  was  exlilblted.  That  Emma  F.  Duncan, 
the  mother,  conveyed  her  interest  in  tbe 
last-purchased  lands  to  one  J.  F.  McDougal, 
for  a  consideration  of  $1,500,  and  that  plain- 
tiffs also  conveyed  to  McDougal  an  undivid- 
ed two-thirds  Interest  in  said  Lee  county 
lands  for  $3,000,  of  which  $500  was  paid  in 
cash  to  the  plaintiff  Jno.  Duncan  and  two 
notes  of  $500  each  were  executed  to  him,  due 
November  1,  1911  and  1915,  and  one  note 
was  executed  to  Jas.  Duncan,  due  April  1, 
1915,  with  interest,  which  was  made  nonne- 
gotlable.  That  the  two  $500  notes  of  John 
I>uncan's  were  paid  to  him  in  1911.  That 
the  entire  $1,500  was  received  by  him  from 
J.  F.  McDougal  after  he  was  of  full  age  and 
had  full  knowledge  that  said  lands  in  Lee 
county  were  bought  with  the  proceeds  of  tbe 
St  Francis  county  lands  Bcdd  by  order  of 
the  chancery  court  for  reinvestment,  and 
that  his  acceptance  of  said  purchase  money 
was  a  ratification  of  the  sale,  and  estopped 
him  from  claiming  any  title  to  the  lands  in 
controversy.  That  Jas.  Duncan,  in  the  year 
1912,  after  beccwolog  of  full  age,  made  de- 
mand_  upon  McDougal  for  the  payment  of 
the  annual  Interest  due  upon  the  $1,500  note, 
and  thereby  ratified  the  chancery  sale  of  the 
St  Francis  county  lands,  and  that  said 
James  Duncan  stlU  had  and  held  the  $1,600 
note,  given  by  McDougal  as  part  of  tbe  pur- 
chase money  for  the  Liee  county  lands,  which 
were  bought  with  the  proceeds  from  the  sale 
of  the  St  Francis  county  lands,  as  a  valid 
demand  against  tbe  maker. 

It  was  also  alleged  that  defendant  had 
made  valuable  improvements  upon  tlie  land 
at  an  expense  ot  $1,600,  and  paid  the  taxes 
thereon  since  the  year  1906,  much  of  tbe  im- 
provements having  been  made  after  plain- 
tiff Jobn  Dnncan  became  of  age  and  Jas. 
Duncan  was  old  «iongh  to  understand  bis 
rights,  and  both  knew  tbe  improvements  were 
being  made  and  tbe  taxes  paid,  and  made 
no  objection  thereto ;  that  tbe  improvements 
were  made  and  the  taxes  paid  In  good  faith, 
relying  upon  the  validity  of  the  chancery 
court  proceedings,  and  in  the  honest  belief 
that  they  bad  acquired  title  to  the  lands 
thereunder. 

They  alleged,  further,  that  they  were  ei- 
tltled  to  be  reimbursed  for  the  purchase  mon- 
ey paid  for  the  lands  If  plaintiff  recovered 
them,  that  an  accounting  would  be  neces- 
sary, and  moved  to  transfer  the  cause  to  eq- 
uity, which  was  done. 

The  petition  for  the  sale  of  the  lands,  with 
tbe  decree,  report  of  the  commissioner,  the 
confirmation  of  the  sale  and  deed,  were  all 
introduced  in  evidence,  and  there  was  testi- 
mony tending  to  show  that  a  part  at  least  of 
tbe  proceeds  realized  from  tbe  sale  of  the 
lands  in  controversy  was  invested  in  the  Lee 
county  lands,  which  were  afterwards  sold 
by  the  plaintiffs  as  alleged  in  the  answer. 

Plaintiffs  excepted  to  tbe  documentary  evl- 
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dence  ffled  by  defendants,  relating  to  tlie  de- 
cree and  sale  of  the  St  Francis  county  lands 
and  the  deed  executed,  because  it  appeared 
therefrom  that  the  chancery  court  of  St. 
Frauds  county  was  without  Jurisdiction  of 
the  matter,  which  exceptions  were  overruled. 
The  court  found  that  the  defendants  were 
the  owners  of  the  lands,  and  decreed  accord- 
ingly, from  which  decree  this  appeal  is  pros- 
ecuted. 

J.  W.  Story  and  Walter  Gorman,  both  of 
Forrest  City,  for  appellants.  H.  F.  Roleson, 
of  Marlanna,  R.  J.  Williams,  of  Forrest  City, 
and  W.  W.  Hughes,  of  Memphis,  Tenn.,  for 
appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1, 1]  It  is  properly  contended  that 
this  case  Is  controlled  by  Watson  v.  Hender- 
son, 98  Ark.  63,  135  S.  W.  461.  It  was  there 
held  that  the  chancery  court  was  without 
Jurisdiction  to  order  the  sale  of  the  lands  of 
a  minor  for  reinrestment,  and,  the  proceed- 
ings of  the  St  Francis  chancery  court  order- 
hig  the  sale  of  the  lands  herein  being  wlth- 
ont  jurisdiction,  its  decree  was  void,  and 
plalntltfs  acquired  no  title  to  the  lands 
through  the'  deed  of  Its  commissioner,  con- 
veying same  In  accordance  with  the  proceed- 
higs  and  decree  therefor. 

It  Is  insisted  for  appellees  that  under  the 
original  conveyance  from  Elijah  Duncan,  the 
father  of  appellants,  to  them  and  their  moth- 
er, they  acquired  only  a  contingent  remain- 
der In  the  lands,  and  that  the  chancery  court 
had  Jurisdiction  to  make  the  sale  within  the 
doctrine  announced  In  Bedford  v.  Bedford, 
106  Ark.  587,  152  S.  W.  129.  It  Is  there  held 
that  courts  of  equity  have  Jurisdiction  to 
order  the  sale  of  contingent  remainders  for 
reinvestment,  notwithstanding  one  of  the  re- 
maindermen was  an  infant,  and  that  its  Ju- 
risdiction is  inherent  and  not  derived  from 
or  conferred  by  statute.  Under  the  convey- 
ance from  Mljah  Duncan  the  plaintiffs  sTobn 
Ihmcan  and  James  Dnncan  acquired  a  fee- 
simple  estate  in  the  lands  conveyed,  as  ten- 
ants In  common  of  an  undivided  one-third 
each  and  the  mother's  one-third,  contingent 
upon  the  termination  of  her  estate  by  death 
or  remarriage,  and  subject  to  be  diminished 
by  the  birth  of  other  children.  The  possl- 
Mllty  of  further  issue  of  the  marriage  was 
determined  upon  the  death  of  Elijah  Duncan 
and  the  estate  of  the  mother  upon  her  re- 
marriage long  before  suit  brought  herein. 
The  ezdiistve  Jurisdiction  to  sell  the  lands 
of  the  minors  for  reinvestment  was  In  the 
probate  court,  as  already  held  In  Watson  y. 
Henderson,  supra;  and,  the  chancery  court 
haTlng  no  Jurisdiction  In  the  matter,  the 
whole  proceeding  therein  was  void,  and  the 
PordiaaeiB  at  the  sale  acquired  no  title  to 
tbe  lands. 

[S]  It  is  insisted,  In  any  event,  that  the 
plaintiffs  acquired  title  to  certain  lands  In 


Lee  county,  purchased  with  the  proceeds  of 
their  St.  Francis  county  lands  realized  from 
the  void  sale  thereof,  and,  with  full  knowl- 
edge that  such  was  the  fact,  disposed  of  said 
Lee  county  lands  after  coming  of  age,  and 
thereby  ratified  the  chancery  court's  action 
in  making  the  sale,  and  are  estopped  to  deny 
the  defendants'  right  to  possession  thereun- 
der on  that  account.  The  testimony,  how- 
ever, does  not  show  that  the  entire  amount 
realized  from  tbe  sale  of  the  lands  in  St 
Francis  county  was  Invested  in  said  other 
lands  In  Lee  county,  and  neither  can  it  be 
said  to  establish  the  fact  that  said  lauds 
were  sold  by  the  minors  and  the  proceeds  en- 
Joyed  by  them  after  knowledge  of  the  unau- 
thorized sale  of  their  St  Francis  county 
lands  by  the  chancery  court,  nor  that  they 
still  had  the  consideration  therefor  at  the 
time, of  the  institution  of  this  suit  or  dispos- 
ed of  for  that  purpose.  The  defendants  were 
in  no  wise  Induced  to  make  the  purchase  of 
the  lands,  or  in  any  way  misled  into  a 
change  of  attitude  or  position,  so  far  as  said 
purchase  was  concerned  by  any  acts  of  the 
minors  after  coming  of  age,  and  the  facts 
are  not  sufficient  to  constitute  an  estoppel 
against  plaintiff  and  cannot  constitute  such 
a  ratification  of  the  void  sale  as  would  make 
It  effectual  against  them. 

The  chancellor  erred  in  finding  otherwise, 
and  the  decree  Is  reversed  and  the  cause  re- 
manded, with  directions  to  render  a  decree 
in  accordance  with  this  opinion,  and  for  far- 
ther proceedings  in  determining  appellees' 
right  to  compensation  for  bettermoitB.  It 
is  80  ordered. 


TUBNEB  V.  COTTON.     (No.  251.) 
(Supreme  Court  of  Arkansas.    March  20,  1916.) 

JUSTIOKS   or  THB    Pbace    ®=944(2)— Jubisdic- 

TioN— Amount  in  Contbovebsy — How  De- 

TEBUINED. 

A  justice  of  the  peace  has  jurisdiction  of 
an  action  to  recover  plaintiff's  share  of  a  crop 
and  to  enforce  a  landlord's  lien  where  the  com- 
plaint claims  but  $300,  although  the  proof 
showed  a  greater  sum  to  be  due,  the  amount 
owing  being  unliquidated. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  158,  1^,  164,  167; 
Dec.  Dig.  <8=»44(2).] 

Appeal  ftom  Circuit  Court,  Tell  County; 
M.  L.  Davis,  Judge; 

Action  by  W.  B.  Cotton  against  G.  W. 
Turner.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jno.  M.  Parker,  of  Dardanelle,  for  appel- 
lant.   W.  B.  Cotton,  pro  se. 

Mcculloch,  c.  j.   The  plaintiff,  w.  b. 

Cotton,  owns  a  farm  In  Tell  county,  Ark., 
and  rented  it  to  the  defendant,  G.  W.  Turner, 
for  the  year  1914,  for  a  certain  share  of  the 
crop  gathered.  This  is  an  action  to  recover 
the  sum  of  $300  for  the  plaintiff's  share  of 
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the  crop  and  to  enforce  a  landlord's  Hen. 
The  suit  was  Instituted  before  a  Justice  of  the 
peace,  and  upon  the  filing  of  the  proper  afU- 
davit  and  bond  an  order  of  attachment  vras 
issued,  under  which  the  crop  was  seized.  The 
case  was  tried  before  a  Jury  In  the  circuit 
court,  on  appeal  from  the  Justice  of  the  peace, 
and  the  verdict  was  In  plaintiff's  favor  for 
the  sum  of  $200. 

The  principal  ground  urged  here  for  re- 
versal Is  that  the  evidence  does  not  sustain 
the  verdict  In  fact,  most  of  the  numerous 
assignments  of  error  may  be  disposed  of  in 
determining  the  legal  sufflclency  of  the  evi- 
dence. There  Is  a  sharp  conflict  In  the  tes- 
timony, and  we  think  that  it  Is  sufficient  to 
support  the  verdict 

Another  contention  la  that  notwithstanding 
the  suit  is  for  but  $300,  the  evidence  adduced 
by  the  plalntift  tends  to  show  an  Inllebted- 
ness  considerably  in  excess  of  tliat  amount 
and  tliat  the  court  was  without  Jurisdiction 
for  that  reason.  The  Jurisdiction  of  the 
court  must  l>e  determined  by  the  allegations 
of  the  complaint  and  not  by  the  evidence 
subsequently  adduced.  Lafferty  v.  Day,  7 
Ark.  260.  The  suit  was  to  enforce  an  un- 
liquidated liability,  and  the  allegation  of  the 
complaint  is  that  the  amount  due  for  rent 
was  $300.  Therefore  the  allegations  control 
for  the  purpose  of  fixing  the  Jurisdiction  of 
the  court 

Some  of  the  assignments  of  error  relate  to 
the  instnictians  of  the  court  bat  exceptions 
were  not  properly  saved,  and  other  ass^n- 
ments  are  not  of  sufficient  importance  to 
discuss. 

After  a  careful  consideration  of  the  points 
raised  in  the  argument,  we  are  of  the  opin- 
ion that  the  case  was  properly  tried,  and 
that  the  evidence  was  sufficient  to  support 
the  verdict  Therefore  the  Judgment  must 
be  affirmed;  and  it  is  so  ordered. 


HICKS  «t  aL  V.  HICKS.    (No.  274.) 
(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  SUBROOATION     iS=>41(l)— ADMINISTBATION— 

Jurisdiction. 

The  chancery  court  having  jurisdiction  to 
assign  dower,  was  the  proper  court  to  enforce  the 
right  of  the  widow  and  administratrix  to  subro- 
gation to  daims  against  the  estate  paid  by  her. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {  100;   Dec  Dig.  <S=941(1).] 

2.  AFPBAI.  and  BmOB  «=»907(2)  —  PBBStTUP- 
TIOK — ^EVIDBNOB  TO  SuPPOBT  DbCBBE. 

Where  the  evidence  in  a  suit  in  the  chan- 
cery court  was  not  preserved  by  bill  of  excep- 
tions or  otherwise,  the  Supreme  Court  on  appeal 
must  presume  that  if  any  evidence  could  have 
been  offered  which  would  have  supported  the  de- 
cree rendered,  such  evidence  was  in  fact  heard. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2911-2013,  2018,  2016; 
Dec.  Dig.  <8=»007(2)  J 


Appeal  from  PnlasM  Chancery  Court;  Jno. 
E.  Martlnean,  Chancellor. 

Suit  by  Neoma  G.  Hicks  against  Allen  W. 
Hicks,  Jr.,  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Vaughan  &  Akers,  of  Little  Bock,  for  ap- 
pellants. E.  B.  Buchanan,  of  Little  Bode, 
for  appellee. 

SMITH,  J.  Appellee,  who  is  the  widow  of 
A.  W.  Hicks,  deceased,  and  the  administra- 
trix of  bis  estate,  brought  ttds  suit  against 
the  minor  heirs  of  her  husband  to  have 
dower  and  homestead  assigned  her.  She 
also  alleged  that  with  her  own  fund?  she 
had  paid  claims  which  had  been  probated 
against  her  husband's  estate,  together  with 
certain  expenses  of  administration.  The 
probated  claims  were  designated  as  ''Class 
A"  and  "CTass  B"  claims,  class  A  being 
such  as  were  secured  by  specific  liens,  while 
those  of  class  B  were  unsecured.  Class  C 
covered  expenses  of  administration.  Appel- 
lee prayed  that  she  be  subrogated  to  the 
rights  of  these  claimants.  The  decree  re- 
cites that  the  cause  was  heard  on  the  plead- 
ings, the  testimony  taken  before  the  spe- 
cial master  and  reduced  to  writing  and  filed 
as  depositions,  the  report  of  the  special 
master  and  the  report  of  the  commissioners 
appointed  to  assign  dower  and  homestead, 
and  'testimony  taken  ore  tenus  at  the  bar 
of  the  court"  Thia  testimony  so  taken  was 
not  preserved  by  bill  of  exceptions  or  other- 
wise. This  appeal  has  been  prosecuted  from 
a  decree  which  granted  appellee  the  relief 
prayed. 

[1]  It  is  urged  by  appellants  that  the 
chancery  court  had  Jurisdiction  only  in  re- 
gard to  the  assignment  of  dower,  and  that 
appellee  is  not  entitled  to  be  subrogated  to 
the  claims  paid  except  those  which  were  se- 
cured by  specific  liens,  and  that  the  proper 
place  for  the  settlement  and  accounting  of 
the  administratrix  is  in  the  probate  court 
There  appears  to  be  nothing  in  the  record  to 
show  that  any  attempt  was  made  to  lift  the 
adininistration  out  of  the  probate  court;  in 
fact,  the  suit  appears  to  have  been  brought 
to  enforce  subrogation  only  as  to  probated 
claims  and  allowances.  It  is  conceded  that 
the  chancery  court  had  Jurisdiction  to  assign 
dower,  and  it  was,  of  course,  the  proper 
court  to  enforce  the  right  of  subrogation  if 
such  right  existed. 

[2]  We  do  not  know  what  evidence  was 
heard  before  the  court  and  in  sudi  caaes  we 
must  presume  that  if  any  evidence  could 
hare  been  offered  which  would  have  sup- 
ported the  decree  rendered,  such  evidence 
was,  in  fact  heard,  'ihat  presumption  must 
be  indulged  here;  and,  inasnnuch  as  evi- 
dence might  have  been  offered  which  would 
have  entitled  appellee  to  subrogation,  the 
decree  wlU  be  affirmed. 
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DODSON  T.  CLABK  COUNTY  LUMBBB  CO. 
(No.  256.) 

(Supreme  Court  ot  AikaitsaB.    March  20,  1916.) 

t  CARBiEBa  ®=3235  —  "Common  Cabbibb"  — 

LOOOIHO   IIAII.BOAD. 

To  constitute  a  "common  carrier,"  the  bam- 
nees  aa  such  must  be  regular  and  caatomary  in 
its  character,  and  not  casual  only,  and  must  be 
carried  on  aa  business  and  be  of  such  a  general 
and  public  nature  that  the  carrier  is  boimd  to 
convey  gooda  of  aU  pensons  indifferently  who 
offer  payment  for  carriage;  and  heaw  a  tog- 
ging company  operating  a  railroad  to  haul  tim- 
ber to  its  mill,  on  which  it  occasionally  hauled 
material  for  othen,  but  which  did  not  carry 
paaengert  at  aQ  except  gmtoitously  and  under 
a  Mipiuation  exempting  it  from  liability  for  neg- 
ligeace,  was  not  •  "common  carrier"  of  passen- 
ttta. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  966,  967 ;  Dec.  Dig.  «=»235. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 

2.  Cabbibbs  ®=»307(4)— Logging  Bailboai>— 
Cabbiagk  of  Passenqeb— EiosMPTiOK  faoM 
Liability. 
A  logging  company,  which  constructed  a 
railroad  to  haul  the  owner's  material  to  its 
lav-mill.  and  which  agreed  to  haul  material  for 
plaintiff  at  a  fixed  charge,  and  in  consideration 
thereof  permitted  plaintiff  to  ride  on  its  train 
in  going  to  and  from  the  place  where  he  was  get- 
ting out  the  material  and  which  obtained  plain- 
tiffs signature  to  a  stipulation  exempting  it- 
Mlf  fnm  all  liability  for  damages  to  plaintiff 
vbile  riding  oo  train,  whether  arising  &om  its 
negligence  or  not,  and  requiring  him  to  assume 
ill  rislu  of  injury,  was  not  liable  for  injury  to 
plaintiff  from  a  derailment  due  to  its  negli- 
gence, as  the  stipulation  was  binding  on  the 
plaintiff,  regardless  of  whether  he  signed  a  stip- 
nlation  for  that  particular  trip  or  not 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1256;   Dec.  Dig.  «=>307(4).] 

Appeal  from  Circuit  Court,  Clark  County; 
(Jeo.  R.  Haynie,  Judge. 

Action  by  D.  H.  Dodson  against  the  Clark 
(bounty  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AfBrmed. 

H.  B.  Means,  ot  Malvern,  T.  D.  Crawford, 
ot  Littie  Bock,  and  McMillan  ft  McMillan,  of 
Arkadelphla,  for  appellant.  McRae  &  Tomp- 
kins, of  Presoott,  for  appellee. 

McCCLLOCH,  0.  J.  The  defendant,  Clark 
County  Lamber  Company,  is  a  domestic  cor- 
poration organized,  principally,  tor  the  pur- 
pose of  operating  sawmillB  and  planing  mills, 
but  under  its  charter  It  was  also  authorized 
to  operate  a  railroad.  The  corporation  built, 
in  connection  with  Its  sawmill,  a  railroad  12 
miles  in  lengtb  running  ont  from  Smlthton,  a 
point  In  Clark  county.  Ark.  Hie  road  was 
built  out  Into  the  timber  for  the  purpose  ot 
hauUng  material  to  the  mill,  but  the  testi- 
mony shows  that  occasionally  material  was 
hanled  for  others,  nbe  plaintltr,  D.  H.  Dod- 
Mo,  was  injured  while  he  was  a  passenger 
OD  the  train,  and  Instituted  this  action  to 
recover  damages. 

[1]  The  material  flicts  are  undisputed,  and 
the  trial  court  instructed  the  Jury  to  return 


a  verdict  In  favor  of  the  defendant  The 
plaintiff  was  getting  out  beading  material 
near  the  termlnua  of  the  railroad,  and  en- 
tered Into  negotiations  with  defendant  to 
haul  material  for  Mm,  and  an  agreement  was 
finally  reached  by  the  manager  of  defend- 
ant's business,  including  the  railroad,  to  haul 
the  material  for  $2  per  cord,  and  there  was 
a  further  agreement,  In  consideration  of  the 
price  to  be  charged,  that  plaintiff  should 
have  the  right  to  ride  on  the  train  when  go- 
ing to  and  from  the  plaee  he  was  engaged  in 
getting  out  the  material.  The  defendant  was 
not  engaged  in  carrying  passengers,  but  per- 
sons occasionally  were  allowed  to  ride  with- 
out charge.  The  rule  of  the  company  was 
that  no  person  should  be  allowed  to  ride 
without  signing  a  written  stipulation  waiving 
the  right  to  hold  the  company  liable  for  dam- 
ages on  account  of  Injuries  received  while 
being  transported  over  the  road.  Plaintiff 
signed  the  stipulation,  which  Is  In  the  foK 
lowing  words: 

"I  have  asked  permission  to  ride  the  Log 
Train  of  Clark  County  Lumber  Company  from 
Smithton,  Arkansas,  to  6ood-By,  Arkansas, 
without  charge.  I  know  that  it  does  not  carry 
passengers,  and  is  not  equipped  therefor,  and  in 
consideration  of  permission  to  ridef  thereon,  I 
hereby  release  and  discharge  said  company,  its 
servants  or  employes  from  all  liability  for  dam- 
ages, that  may  rMult  to  me,  ray  heirs  or  legal 
repreaentatives,  b^  reason  of  riding  on  said 
train,  whether  arising  from  its  negligence  or 
not,  and  hereby  assume  all  risks  of  injury." 

On  September  26,  1913,  the  caboose  In 
which  plaintiff  was  riding  was  derailed,  and 
plaintiff  received  serious  Injuries.  The  evi- 
dence is  sufficient  to  warrant  the  conclusion 
that  the  derailment  occurred  by  reason  of 
negligence  of  the  defendant  in  Its  track  equip- 
ment. The  ground  upon  which  the  court  de- 
cided In  favor  of  the  defendant  was  that  the 
stipulation  waiving  the  right  to  recover  dam- 
ages was  binding  on  the  plaintiff.  We  are 
of  the  opinion  that  the  court  reached  the 
right  conclusion  on  that  question. 

We  decided,  in  St  Louis,  I.  M.  ft  S.  By. 
Co.  V.  Plteock,  82  Ark.  441,  101  S.  W.  725, 
118  Am.  St  Bep.  84,  12  Ann.  Cas.  582,  that 
(quoting  from  the  syllabus) : 

"A  railroad  company  is  liable  to  a  passenger 
injured  through  its  negligence,  though  at  the 
time  of  his  injury  he  was  riding  on  a  free  pass 
which  stipulated  that  he  'assumed  all  risks  of  ac- 
cidents and  damages  without  claim  upon  the 
company':  such  stipulation  being  contrary  to 
pubUc  policy." 

That  case  related,  however,  to  a  public  car- 
rier of  passengers,  and  the  basis  of  the  de- 
cision was  that  It  was  contrary  to  public  pol- 
icy to  permit  such  a  carrier  to  thus  exempt 
itself  from  liability.  In  the  present  case,  the 
defendant  was  not  a  public  carrier  of  pas- 
sengers. Indeed,  the  evidence  is  scarcely 
sufficient  to  show  that  It  was  a  public  car- 
rier of  goods,  for  the  testimony  is  that  it 
was  only  a  log  road  that  was  being  operated, 
and  that  defendant  did  not  undertake  to 
carry  freight  for  all  who  applied,  but  merely 


CssFoT  other  cturat  see  same  topic  and  KBY-NUMBBR  Id  all  Key-Numbered  Digests  and  Indexes 
184  S.W.— 27 


Digitized  by 


Google 


418 


184  SOVTHWESTEBN  RBPORl>BB 


<Ait 


on  some  occasions  did  carry  It  for  others. 
We  have  stated  the  mle  to  be  that: 
"In  order  to  constitute  one  a  common  carrier, 
the  business  as  snch  must  be  re^lar  and. custom- 
ary in  its  character,  and  not  casual  only.  An 
occasional  undertaking  to  carry  goods  will  not 
make  one  a  common  carrier.  But  the  business 
of  carrying  must  be  conducted  as  a  bnsiness, 
and  must  be  of  such  a  general  and  public  nature 
that  a  person  carrying  it  on  is  bound  to  con- 
vey goods  of  all  persons  indifferently  who  of- 
fer to  pay  for  the  transportation  thereof."  Ar- 
kadelpnia  Milling  Co.  v.  Smoker  Merchandise 
Co.,  100  Ark.  37,  13»  S.  W.  680. 

[2]  But  whatever  the  testimony  may  have 
been  with  respect  to  the  carrying  of  goods, 
it  is  undisputed  that  the  defendant  was  not 
a  carrier  of  passengers  for  hire  and  did  not 
carry  passengers  at  all  except  gratuitously, 
and  that,  too,  under  a  stipulation  of  exemp- 
tion from  liability.  Tliat  being  true,  the  doc- 
trine of  the  Pitcock  Case,  supra,  has  no  ap- 
plication, and  there  is  no  reason  for  holding 
that  defendant,  like  any  other  person  or  cor- 
poration performing  a  service  gratuitously, 
may  not  exempt  itself  from  liability.  In  the 
Pitcock  Case  we  recognized  the  contrariety 
of  judicial  opinion  upon  the  question  whether 
a  public  carrier  of  passengers  could  thus  ex- 
empt itself,  and  we  deliberately  took  our  po- 
sition on  that  question;  but  that  haa  no 
bearing  upon  the  law  of  private  contracts 
which  do  not  cover  the  performance  of  a  pub- 
lic service.  The  Supreme  Court  of  Texas,  In 
the  case  of  Railway  Co.  v.  McGown,  65  Tex. 
640,  took  the  same  position  that  we  did  in 
the  Pitcock  Case.  But  in  the  recent  case  of 
Sulllvan-Sanford  Lumber  Co.  v.  Watson,  106 
Tex.  4,  155  S.  W.  179,  that  court  decided 
that  a  corporation  operating  a  log  road  for 
its  own  convenience,  and  not  engaged  as  a 
public  carrier,  could  exempt  itself  from  lia- 
bility. That  position  appears  to  us  as  being 
entirely  sound,  and  we  hold  that  the  de- 
fendant In  this  case,  even  thongh  it  was 
carrying  the  plaintlfF  for  a  consideration 
grovrtng  out  of  the  contract  of  carrying  his 
material,  was  not  a  "public  carrier,"  and, 
being  engaged  In  performing  purely  a  private 
service,  had  the  right  to  prescribe  the  terms 
on  which  it  would  perform  the  same. 

Now,  the  evidence  adduced  by  the  defend- 
ant is  to  the  effect  that  the  plaintiff  signed 
the  stipulation  covering  the  trip  during 
which  he  was  Injured,  and  the  particular  In- 
strument signed  by  plaintiff  and  dated  of 
that  date  was  produced  at  the  trial ;  but  the 
plaintiff  denied  that  be  had  signed  the  stipu- 
lation on  that  day.  He  admitted  that  he 
signed  the  particular  Instrument  thus  produc- 
ed, which  bore  that  date;  but  he  claimed  he 
did  not  sign  It  on  that  date.  It  may  be  said 
that  there  Is  a  conflict  as  to  whether  or  not 
he  signed  the  stipulation  for  that  particular 
trip;  but  there  U  no  dispute  as  to  the  fact 
that  he  on  numerous  occasions  signed  those 
stipulations,  and  It  is  unimportant  whether 
he  signed  one  for  that  particular  trip  or  not, 
for  he  was  advised  as  to  the  conditions  upon 


which  be  could  ride  on  the  train,  and  he  ac- 
cepted those  conditions  when  he  took  pas- 
sage. 

We  are  of  the  opinion  therefore,  upon  tbe 
undisputed  evidence,  that  the  instruction  of 
tbe  court  was  correct ;  so  tbe  Judgment  li 
affirmed 


YAZOO  &  M.  V.  E.  CO.  v.  SOIiOMON  et  al 

(No.  260.) 
(Supreme  Court  of  Ai^ansas.    March  20, 1918.) 

1.  Cabrtiibs  €=»76  —  Cabbiaqx  of  Goods- 
Co  vTBoir-TiTLE— Actio  Nfl. 

Where  a  contract  of  sale  allows  the  vendee 
and  consignee  to  refuse  the  goods  if  not  in  good 
condition  on  arrival,  the  consignor's  title  is  not 
devested  by  delivery  to  the  carrier,  and  he  nuy 
sue  the  carrier  for  injury  to  such  goods. 

[Ed.  Note^ — For  other  cases,  see  Carriers, 
Cent.  Dig.  gi  256-271,  363;    Dec  Dig.  «=»76.] 

2.  Appeal  and  Erbob  «=320&(4)— Pbebenta- 
noN  of  Gbounob  or  iiEvrsw— Objectioks 
— StrFFiciENCY  or  Evidence  of  TiTii. 

Where  title  is  not  questioned  in  the  lower 
court,  objection  to  lack  of  proof  of  title  can- 
not be  made  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1285 ;  Dec  Dig.  «=3209(4).l 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  J.  L.  Solomon  and  another 
against  the  Yazoo  ft  Mississippi  Valley  Rail- 
road Company.  From  a  judgment  for  plaln- 
tUtS,  defendsint  appeals.    Affirmed. 

Fink  ft  Dinning,  of  Helena,  for  appellant. 
Andrews  ft  Burke,  of  Helena,  for  appellees. 

WOOD,  3.  The  Solomon-Moore  Land  Com- 
Itany  on  February  19,  1913,  shipped  from 
Helena,  Ark.,  to  Memphis,  Tenn.,  over  the 
Une  of  appellant  a  carload  of  cotton  seed. 
The  bill  of  lading  showed  that  the  car  was 
consigned  to  the  Chickasaw  Oil  Company. 
The  appellees  sued  appellant,  alleging  that 
the  car  wag  rendered  worthless  to  appellees 
through  the  negligence  of  appellant  In  delay- 
ing the  transportation.  Appellees  recovered 
judgment,  and  appellant  concedes  that  the 
evidence  was  sufficient  to  sustain  the  judg- 
ment as  to  negligence  on  tbe  part  of  appel- 
lant, but  insists  that  the  judgment  is  erro- 
neous for  two  reasons,  viz. : 

[1]  First  Because  the  car  was  received  by 
appellant  f.  o.  b.  Helena,  Ark.,  consigned  to 
Chickasaw  Oil  Mills,  Memphis,  Tenn.,  whidi 
appellant  contends  vested  the  title  in  tbe 
consignee.  Appellant  relies  upon  tbe  case  of 
Warren  ft  Ouachita  Valley  Ry.  Co.  r.  South- 
ern Lbr.  Co.,  170  S.  W.  998,  where  the  undis- 
puted evidence  showed  that  tbe  sale  .was  un- 
conditional.   We  said: 

"The  delivery  to  the  carrier  nnder  those  dr 
cumstances  constituted  a  delivery  to  the  pur- 
chaser and  completed  the  sale,  the  title  to  the 
goods  then  being  in  the  consi^ee." 

Again: 

"There  was  no  effort  to  prove,  in  this  case, 
an  intention  not  to  pass  the  title  by  the  dellT- 
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CI7  to  the  carrier.  •  •  •  The  contract  of  sole 
being  complete,  the  only  remedy  the  vendor  has 
is  against  his  vendee  to  recover  the  price,  and 
the  latter  has  a  remedy  against  the  carrier  for 
any  damage  which  acemed  by  reason  of  the 
failure  to  deliver." 

Bat  In  tbe  case  at  bar  there  was  testimony 
which  at  least  wonld  warrant  a  finding  tbat 
the  sale  of  tbe  car  of  seed  was  upon  condi- 
tion that  the  vendee  and  consignee  had  the 
privilege  to  refuse  the  seed  If  they  were  not 
in  good  condition  when  they  reached  Mem- 
phis. If  such  were  tbe  fact,  the  sale  was  not 
nnconditlonal  and  complete  when  the  con- 
signor delivered  the  goods  to  appellant  for 
the  consignee.  The  instant  case  is  ruled  by 
Gibson  T.  Inman  Packet  Co.,  Ill  Ark.  S21, 
164  S.  W.  280,  where  we  held  that  the  con- 
signor has  a  right  of  action  against  the 
carrier  .when  it  am)ears  that  it  was  not  the 
intention  of  the  parties  to  pass  title  to  tbe 
property  shipped  by  delivery  to  the  carrier. 
Hence  the  court  did  not  err  in  refusing  ap- 
pellant's prayer  for  Instruction,  telling  the 
jory  that  the  appellees  had  shown  no  benefi- 
rial  Interest  or  ownership  in  the  seed,  and 
bence  to  find  for  appellant 

[2]  Second.  Appellant  next  contends  that 
appellees  did  not  show  title  to  the  property 
before  shipment.  The  appellant  makes  this 
objection  here  for  the  first  time,  and  there- 
fore sach  objection  cannot  avalL  The  cause 
without  objection  progressed  throngh  the 
lower  court  as  if  appellees  were  the  owners 
of  the  car  before  same  was  offered  for  ship- 
ment, and  that  is  the  course  it  mnst  take 
here.  Brown  v.  Le  May,  101  Ark.  95,  141  S. 
W.  759;  St  I*  S.  W.  Ry.  Co.  v.  White  Sew- 
ing Mach.  Co.,  78  Ark.  1,  93  S.  W.  08,  8  Ann. 
Cas.  208;  Shinn  v.  Plott,  82  Ark.  260,  101 
S,  W.  742 ;  Cook  v.  Bagnell'Tlmber  Co.,  78 
Ark.  47,  94  S.  W.  695,  8  Ann.  C^.  251;  AUe- 
gbeny  Imp.  Co.  t.  Weir,  96  Ark.  500,  132  S. 
W.  462.  See,  also,  Telegraph  Co.  r.  Freeman, 
180  8.  W.  743. 

The  judgment  Is  correct 

Affirmed. 


mix.  Constable,  et  al.  v.  JONES.    (No.  255.) 
(Supreme  Court  of  Arkansas.    March  20,  1016.) 

SutSIFFB   AND    CONBTABUCS   ^=9118— RELEASE 

or  Propebtt— Extent  or  Liability. 
While  a  constable  is  liable  to  the  extent  of 
the  injury  inflicted  for  an  unauthorized  release 
of  property  levied  on  and  taken  into  his  pos- 
Mtnon,  no  person  can  recover  more  than  the 
Talne  of  his  interest  unless  he  has  a  special 
ownership  entitling  him  to  recover  the  full 
•mount;  so  that,  he  having  released  to  tbe  at- 
tacking creditor,  against  whom  the  debtor  daim- 
c<l  to  be  entitled  only  to  a  certain  amount  on 
Mie  of  the  property,  he  is  liable  to  the  debtor 
onlj  for  that  amount,' and  the  rest  of  the  pro- 
weds  received  by  the  creditor  on  a  sale  made  by 
bim  for  their  full  value  will  be  treated  as  ap- 
plied by  him  in  satisfaction  of  the  debt  due 
bim. 

,[M.  Note.— For  other  cases,  see  Sheriffs  and 
PoBjtables,  Cent  Dig.  {f  196-108;  Dec.  Dig. 
^118.] 


Ai^mal  from  Circuit  Court,  Lafayette 
County ;   Geo.  R.  Haynie,  Judge. 

Action  by  R.  T.  Jones  against  R.  B.  Duty, 
Constable,  and  the  sureties  on  his  official 
bond.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Modified. 

Allen  H.  Hamiter,  of  Lewiavine,  and  T. 
D.  Crawford,  of  Little  Rock,  for  appellants. 
Searcy  &  Parks,  of  Lewisville,  for  appellee. 

Mcculloch,  O.  J.  Appellee  was  the  ten- 
ant of  T.  J.  Stewart  for  tbe  year  1914  on 
the  latter's  farm  in  Lafayette  county,  and 
when  the  crop  was  gathered  a  controversy 
arose  between  the  two  parties  as  to  the 
amount  due  the  landlord.  Stewart  sued  ap- 
pellee in  October,  1914,  and  obtained  a  judg- 
ment before  a  justice  of  the  peace  for  a 
certain  amount,  and  caused  execution  to  be 
Issued  and  placed  in  the  hands  of  appellant 
Du^,  who  was  constable  of  the  township, 
and  the  latter  served  the  writ  by  taking  Into 
his  possession  7  bales  of  cotton.  An  appeal 
was  prosecuted  by  appellee  from  that  judg- 
ment, and  a  bond  was  executed  superseding 
the  judgment  While  that  suit  was  pending 
in  the  circuit  court,  Stewart  instituted  an- 
other suit  against  appellee  in  the  justice  of 
the  peace  court  and  sued  out  a  landlord's 
attachment,  which  was  by  appellant,  as  con- 
stable, levied  on  5  bales  of  appellee's  cotton, 
making  12  bales  in  all  which  came  into  the 
custody  of  appellant,  as  constable. 

Before  either  of  those  suits  was  finally  dis- 
posed of  Stewart  sold  the  cotton,  with  per- 
mission of  the  constable,  as  some  of  the  evi- 
dence tends  to  show,  and  converted  the  pro- 
ceeds to  his  own  use.  Stewart  tendered  to 
appellee  the  sum  of  $43,  which  he  claimed 
represented  all  the  interest  appellee  bad  in 
the  cotton,  but  the  tender  was  declined.  Ap- 
pellee instituted  this  suit  agalnat  the  con- 
stable, and  the  sureties  on  his  official  bond, 
for  the  full  value  of  the  12  bales  of  cotton, 
alleging  tbat  the  constable  had  wrongfully 
I)eriultted  the  cotton  to  be  taken  and  convert- 
ed by  Stewart,  and  on  trial  before  a  jury  a 
verdict  was  rendered  in  appellee's  favor,  as- 
sessing his  damages  at  the  full  amount  of 
the  value  of  tbe  12  bales  of  cotton.  During 
the  pendency  of  the  two  suits  instituted  by 
Stewart  against  appellee  those  two  parties 
met  and  attempted  to  settle  their  differences. 
The  contention  of  appellee  in  the  negotia- 
tions was  that,  U  the  cottcm  should  be  sold 
for  7  cents  per  i>ound,  liis  interest  would 
be  $216.81;  but  Stewart,  on  the  other  hand, 
contended  that  appellee's  interest  would  only 
amount  to  $43  if  the  cotton  be  sold  at  7 
cents  per  pound.  It  was,  in  fact,  sold  by 
Stewart  for  7  cents  per  pound,  and  the  lat- 
ter tejidered  to  appellee  $43, 'the  amount  he 
claimed  was  due,  but,  as  b^ore  stated,  the 
tender  was  refused. 

It  am)ears  to  us  that  the  testimony  greatly 
preponderates   in  favor  of   Stewart's   state- 
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ment  that  there  was  an  agreement  between 
him  and  appellee  that  the  cotton  should  be 
sold  for  7  cents,  and  that  pursuant  to  that 
agreement  he  made  the  sale  and  dismissed 
the  suits;  but  appellee  testified  that  he  did 
not  agree  to  the  sale  of  the  cotton,  and  that 
made  a  aufficiaicy  of  testimony  to  warrant 
submission  of  that  issue  to  the  jury.  The 
only  contention  made  by  appellee^  however, 
is  that  he  was  insisting  on  the  amount  which 
he  dalmed  was  due  him  out  of  the  cotton  if 
it  was  sold  at  7  cents.  He  does  not  claim 
that  the  cotton  was  sold  for  less  than  Its 
value,  or  that  he  had  any  objections  to  the 
sale  at  that  price,  but  his  sole  objection  was 
that  he  was  entitled  to  the  sum  of  $216.81 
in  his  settlement  with  Stewart  if  the  cotton 
was  sold  at  that  price.  In  other  words,  the 
undisputed  testimony  Is  that  the  cotton  was 
sold  at  its  full  value,  and  that  appellee  only 
claimed  that  his  interest  amounted  to  the 
sum  of  $216.81,  and  we  think  the  contention 
of  appellant  is  sound  that  the  amount  of  ap- 
pellee's recovery  should  be  confined  to  the 
actual  amount  of  the  interest  he  had  in  the 
property. 

The  constable  was  responsible  to  the  ex- 
tent of  the  injury  inflicted  for  an  unauthor- 
ized relinquishment  of  control  of  the  prop- 
erty In  his  custody.  De  Tampert  y.  Johnson, 
54  Ark.  165, 15  S.  W.  363.  But  appellee  was 
only  oititled  to  recover  the  amount  of  his 
interest  The  constable,  by  levying  upon  the 
cotton  and  taking  it  into  his  possession,  ob- 
tained a  spedal  property  therein,  and  was 
accountable  to  the  several  parties  interested 
therein  to  the  extent  of  their  respective  In- 
terests. 2  Freeman  cm  Executions,  f  202. 
His  liability  was  to  each  party  only  to  the 
extent  of  his  Interest,  and  for  that  reason 
appellee  can  only  recover  the  value  of  his 
Interest  This  Is  the  rule  in  all  actions  for 
conversion  unless  the  plaintiff  has  a  special 
ownership  which  entitles  him  to  recover  the 
full  amount  But  where  the  suit  is  against 
one  who  h(Hds  under  another  person,  or  for 
another  who  has  such  interest,  the  amount 
of  the  recovery  must  be  limited  to  the  value 
of  the  interest  asserted.  Jones  v.  Horn,  61 
Ark.  19,  9  S.  W.  309,  14  Am.  St  Kep.  17; 
De  Tampert  t.  Johnson,  supra;  Cocke  ▼. 
Cross,  57  Ark.  87,  20  S.  W.  913;  Sunny 
South  Lumber  Oa  y.  Nelmeyer  Lumber  Co., 
63  Ark.  268,  38  S.  W.  902;  Anderson  ▼.  Jo- 
seph, 95  Aik.  673,  130  S.  W.  166. 

Tlie  remainder  of  the  proceeds  of  the  cot- 
ton must  t>e  treated  as  having  been  applied 
by  Stewart  in  satisfaction  of  the  debt  due 
him  by  appellee.  Including  that  portion  of 
the  debt  for  wlilch  Judgment  was  rendered  in 
Stewart's  favor  by  the  Justice  of  the  peace. 
It  is  therefore 'unimportant  whether  or  not 
Stewart  dismissed  that  suit;,  for,  according 
to  the  undisputed  evid^ice,  he  has  received 
satisfaction,  and  cannot  enforce  the  judg- 
ment 


It  follows  that  the  trndlspnted  evtdeace 
only  sustains  a  recovery  by  appellee  for  tbe 
sum  of  $216.81,  and  the  judgment  in  excess 
of  that  amount  is  erroneous,  and  it  wiU  be 
modified  so  as  to  reduce  it  to  the  amount  to 
which  appellee  Is  entttted.  There  were  no 
exceptions  saved  to  any  of  the  instructioiu, 
and,  assuming  that  the  case  went  to  the  juiy 
under  proper  instructions,  we  And  tliat  the 
evidence  Is  sufSclent  to  warrant  a  verdict 
to  the  extent  of  the  amount  above  indicated. 

The  judgment  vtUI  be  modtfled  In  accorl- 
ance  with  this  opinion. 


IZARD  COUNTY  v.  WILLIAMSON. 
(No.  241.) 

(Supreme  Court  of  Arkansas.    March  13, 1916. 
Rehearing  Denied  April  8,  1916.) 

Counties  «=>113(6)— Pubuc  Buildings— Sn- 
FEBVI8I0N  OP  CoNSTBucnoN— Statutes. 
Under  Ku-by's  Dig.  fi  1012, 1024,  providias 
that  when  a  county  court  shall  have  made  an 
order  for  the  erection  of  public  buildings  it  Eball 
appoint  some  suitable  person  sa  commissioner, 
who  shall  superintend  the  erection  and  receive 
a  reasonable  compensation  for  his  services, 
where  a  countj^  court  appointed  a  party  conunis- 
siouer  of  pubUc  buildings,  calling  him  boilding 
commissioner,  to  supervise  the  construction  of 
a  new  courthouse,  making  him  an  allowance  for 
compensation,  a  separate  allowance  for  the  same 
purpose  to  another  party,  denominated  associ- 
ate commissioner  in  the  order  appointing  hipi, 
was  ultra  vires,  and  the  contract  to  pay  him 
void,  as  beyond  tbe  authority  of  the  county 
court,  since  the  statute  means  that  while  mor* 
than  one  commissioner  may  be  appointed,  tba 
compensation  con  only  be  a  reasonable  one  for 
one  person. 

[Ed.    Note.— For   other   cases,   see   Conntita, 
Cent.  Dig.  g§  174, 180 ;  Dec.  Dig.  «=»11S(6).) 
Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court  Izard  County; 
Z.  M.  Horton,  Special  Judge. 

J.  W.  Williamson  presented  to  the  county 
court  of  Izard  county  certain  warrants  in 
his  favor,  wliich  were  canceled  by  said  court, 
and  from  a  Judgment  of  tbe  circuit  ooart, 
denying  the  county  court's  authority  in  the 
premlssB,  tbe  County  appeals.  Judgment  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

Bradshaw,  Bhoton  ft  Helm,  of  Little  Bock, 
for  ai^ellant  McCaleb  ft  Beeder,  of  Bates- 
Tllle,  for  appellee. 

HART,  J.     This  Is  an  appeal  from  the 

Judgment  of  the  drcnlt  court  denying  the 
authority  of  the  county  court  of  Icard  coun- 
ty to  cancel  certain  warrants.  The  county 
court  of  Izard  county  made  an  order,  calUng 
in  the  county  warrants  of  Uiat  county  pur- 
suant to  section  1176  of  E^rby's  Digest  for 
the  purpose  of  cancellation  and  reissuance. 
J.  W.  Williamson,  appellee,  presoited  to  the 
county  court  five  warrants  in  the  sum  of 
$200  each,  issued  on  the  30th  day  of  October, 
1914.     The  county  court  entered  an  order 
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canceling  tbe  eald  warrants,  and  stated  that 
each  of  said  warrants  liad  been  titioronghlf 
examined  by  the  court,  and  found  that  none 
of  the  warrants  was  a  Jnst  and  legal  evi- 
dence of  Indebtedness  against  said  county. 
Williamson  appealed  to  the  drcnit  conrt. 
The  facts  are  that  the  county  conrt  made 
an  order,  providing  for  the  erection -of  a 
new  conrthonse.  W.  A.  Wilson  was  appoint- 
ed building  commissioner.  At  a  subsequent 
date,  but  prior  to  the  erection  of  the  build- 
Ins,  the  county  court  entered  an  order,  ap- 
pointing J.  W.  Williamson  as  associate  com- 
missioner. The  county  court  made  an  allow- 
ance to  W.  A.  Wilson  in  the  sum  of  $1,100 
for  his  services.  A  separate  order  of  al- 
lowance was  made  in  favor  of  J.  W.  Wil- 
liamson in  the  sum  of  $1,000.  The  circuit 
conrt  found  that  tbe  warrants  attempted  to 
be  canceled  were  Issued  on  -orders  of  the 
county  court  on  matters  over  which  It  had 
Jarisdlction,  and  that  said  orders  had  never 
been  appealed  from.  The  court  held  that 
neither  the  county  court  nor  the  circuit  court 
on  appeal  had  any  right  or  authority  to 
cancel  said  warrants.  From  the  judgment 
rendered  Izard  county  has  duly  prosecuted 
an  appeal  to  this  court 

Section  1011  of  Kirby's  Digest  provides  un- 
der what  circumstances  a  county  court  may 
make  an  order  for  the  erection  of  a  court- 
house. Section  1012  provides  that  when 
such  court  shall  have  made  an  order  for  the 
erection  of  tnibllc  buildings,  it  shall  appoint 
some  suitable  person  as  commissioner  of 
pnbllc  buildings,  who  shall  superintend  the 
erection  of  the  same.  Section  1024  provides 
that  the  commissioner  of  public  buildings 
shall  receive  reasonable  compensation  for 
Us  services.  It  is  the  contention  of  counsel 
for  Izard  county  that  the  county  court  had 
DO  authority  to  allow  an  associate  commls- 
sicner  compensation  for  services  performed 
in  superintending  the  erection  of  the  build- 
ing, and  rely  upon  the  case  of  HiUlard  v. 
Bunker,  68  Ark.  347,  68  S.  W.  362.  C!ounsel 
fbr  appellee  rely  on  tbe  same  case,  and  con- 
tend that  under  It  the  court  might  appoint 
two  or  more  commissioners,  but  that  It 
might  only  allow  a  reasonable  compensation 
for  their  services.  They  further  contend 
tbat  any  error  made  by  Ute  court  In  the  al- 
lowance of  compensation  should  have  been 
corrected  by  appeal,  and  cannot  be  Inquired 
into  in  this  proceeding.  In  the  case  of  Mon- 
roe County  V,  Brown,  177  S.  W.  40,  the  court 
held  that: 

"Tbe  mere  fact  that  the  county  court  has  er- 
raneously  allowed  a  claim  for  an  excessive 
amount  does  not  call  for  reinvestigation  and 
review  is  subsequent  proceedings  under  the  stat- 
nte,  bat  if  frand  has  been  practiced  in  the  al- 
lowance itself,  the  claim  is  an  illegal  one,  and 
the  judgment  may  be  inquired  into  and  set 
aside." 

Tbe  reasoning  of  the  court  for  so  holding 
was  quoted  in  the  opinion  of  Izard  Oounty 
».  Vlnceimes  Bridge  Co.,  184  S.  W.  67,  this 
day  rendered,  and  need  not  be  repeated  here. 


As  we  have  already  seen,  section  1012  ot 
Kirby's  Digest  provides  for  the  appointment 
of  a  commissioner  of  public  buildings  when 
the  county  court  has  determined  upon  the 
expediency  of  greeting  a  new  courthouse. 
It  is  true  W.  A.  Wilson  was  not  called  by 
that  precise  title,  and  the  order  denominated 
him  as  building  commissioner.  It  is  evident, 
however,  that  he  was  appointed  commission- 
er of  public  buildings  under  the  statute  and 
performed  the  services  ■  required  of  him  by 
statute.  WllUamaon  was  denominated  as- 
sociate commissioner  in  the  order  appointing 
him.  It  is  contended  by  his  counsel  that  the 
name  means  nothing,  and  that  the  court  had 
a  right  to  appoint  more  than  one  commis- 
sioner of  public  buildings.  In  the  case  of 
HllUard  V.  Banker,  68  Ark.  340,  68  S.  W. 
362,  the  court  said: 

"The  objection  that  the  county  court  appoint- 
ed three  [only  two  were  appointed],  instead  of 
one,  is  abstractly  correct,  but  it  only  goes  to  the 
compensation  to  be  allowed  the  commissioners 
for  services." 

Under  the  authority  of  that  case,  the  court 
might  employ  more  than  one  commissioner, 
but  only  one  compensation  could  be  allowed. 
In  the  case  before  us,  compensation  was  al- 
lowed Wilson  and  Williamson  separately. 
This  the  court  had  no  authority  to  do.  Wil- 
son was  first  appointed  as  commissioner  of 
public  buildings.  The  I/Cgislature  provided 
for  the  appointment  of  such  commissioner, 
and  imposed  upon  him  certain  duties.  Such 
regulation  of  the  Iieglslatare  was  binding 
upon  the  county  court,  and  is  exclusive  of  all 
other  methods  to  be  pursued  by  it  The 
making  of  the  allowance  to  WUlIamson  was 
ultra  vires,  and  the  contract  is  void,  and 
to  pay  him  separately  at  an  agreed  price  or 
upon  a  quantum  meruit  out  of  the  public 
funds  was  beyond  the  authority  of  the  coun- 
ty court  Under  the  statute  the  county  court 
had  authority  to  appoint  a  commissioner  of 
public  buildings  and  to  allow  him  a  reason- 
able compensation  therefor.  The  court  has 
construed  the  statute  to  mean  that  more 
than  one  commissioner  may  be  appointed  by 
the  county  court,  but  that  the  compensation 
allowed  could  t>e  only  a  reasonable  one  for 
one  person.  The  reason  Is  that  It  is  the 
spirit  of  our  laws  to  collect  from  the  people 
only  such  an  amount  of  money  by  taxation 
as  may  be  allowed  by  law.  If  the  county 
court  had  allowed  Williamson  and  Wilson 
compensation  in  one  order  and  they  had  ac- 
cepted it,  the  court  could  not  be  concerned 
about  how  they  divided  It,  provided  only  a 
reasonable  compensation  for  one  person  bad 
been  allowed.  In  the  case  before  us  a  sepa- 
rate compensation  was  allowed  to  William- 
son, and  this  the  court  had  no  authority  to 
do,  for  It  had  already  appointed  a  commis- 
sioner to  superintend  the  «%ctlon  of  the 
courthouse,  and  a  fee  was  allowed  him  (or 
that  parpose. 

It  follows  that  the  action  of  the  court  la 
making  the  allowance   to  WUlIamson  wat 
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without  jurisdiction,  and  the  connty  court 
was  right  In  canceling  the  warrants.  There- 
fore the  Judgment  must  be  reversed,  and 
the  cause  will  be  remanded  for  further  pro- 
ceedings according  to  law,  and  not  incon- 
sistent with  this  opinion. 

SMITH,  J.,  dissents. 


GAILEY  T.  BICKEQPTS  et  al.    (No.  232.) 

(Supreme  Court  of  Arkansas.     March  6,  1916. 
Rehearing  Denied  April  3,  1916.) 

1.  Pabtition  <S=»46(1,  2)— Pabhes— Tenants. 

In  a  suit  between  the  heirs  at  law  of  a  de- 
cedent for  partition  of  his  land,  involvin(^  the 
right  to  a  fund  in  the  hands  of  a  commissioner 
after  sale,  a  tenant  who  claimed  no  interest  in 
the  fund  and  as  to  whose  liability  no  question 
was  made  and  against  whom  no  judgment  was 
asked,  was  not  a  proper  or  necessary  party,  aa 
to  make  him  a  party  would  involve  the  deter- 
minatioa  of  new  issues  changing  the  nature  of 
the  cause. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent  Dig.  i  114;   Dec.  INg.  «=>46(1,2).] 

2.  PABTrrioN  «=»109(5)  —  Saub  —  Notice  — 
Rents. 

A  findln|[  that  the  commissioner  to  make 
sale  in  partition  employed  an  auctioneer,  who 
announced  that  he  was  selling  only  the  land,  as 
against  a  decree  for  sale  making  no  reservation 
of  the  crops  and  a  deed  containing  no  reserva- 
tion, was  insufficient  to  reserve  the  share  crop- 
per's rents. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §  379;    Dec.  Dig.  «=»109(6).] 

3.  Pabtition    €=»106— Pdbchaser's    Title— 

confibmation. 

Until  confirmed  by  the  court,  a  commis- 
sioner's sale  under  a  decree  of  court  is  not  final, 
so  as  to  pass  the  title,  and  the  sale  may  be  set 
aside  before  confirmation,  upon  sufiicient 
grounds.  Yet  the  purchaser  does  not  acquire  a 
mere  option,  but  a  right  to  a  deed  which  becomes 
perfect  upon  the  confirmation,  and  which,  on 
confirmation,  relates  back  to  the  time  of  the 
purchase,  and  conveys  such  interest  as  he  would 
have  acquired  if  he  had  received  the  deed  at -the 
time  of  his  purchase. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  353-361 ;  Dec.  Dig.  <8=>106.] 

Appeal  from  Benton  Chancery  Court;  T, 
H.  Humphreys,  Chancellor. 

Suit  for  partition  between  Jaa  M.  Rlcketts 
and  others,  heirs  at  law,  of  William  Rlcketts, 
deceased.  In  which  T.  O.  Galley  filed  an  In- 
tervention, to  which  the  other  parties  an- 
swered. Decree  for  the  heirs,  and  the  Inter- 
vener appeals.  Reversed,  and  cause  remand- 
ed, with  dlrectlona 

McGlll  &  Llndsey,  of  Bentonvllle,  for  ap- 
pellant E.  P.  Watson,  of  Bentcmville,  for  ap- 
pellees. 

SMITH,  J.  In  a  suit  in  the  chancery  court 
betw«en  the  heirs  at  law  of  William  Rlcketts, 
deceased,  for  the  partition  of  the  lands  of 
the  deceased,  there  was  rendered,  on  the  14th 
day  of  April,  1914,  a  decree  finding  and  de- 
claring the  several  interests  of  the  parties, 


and  a  finding  that  the  lands  conld  not  be 
partitioned  In  kind  and  an  order  that  the 
lands  be  sold  on  a  credit  of  three  months  for 
not  less  than  two^iblrds  of  their  appraised 
value.  The  lands  were  appraised  on  Bfay  23, 
1914,  and  were  thereafter  advertised  for  sale 
by  the  commissioner  appointed  for  that  pur- 
pose. '  The  notice  of  sale  contained  the  td- 
lowing  clause: 

"Possession  will  be  given  to  the  entire  pran- 
ises  November  1,  1914,  for  fall  sowing  October 
15th,  1914." 

The  commissioner  filed  a  report  of  sale  on 
October  5,  1914,  a  day  of  the  regular  July 
term,  with  the  appraisement  and  a  copy  of 
the  notice  of  sale.  The  report  showed  that 
the  land  had  been  appraised  at  $8,000,  and 
had  been  sold  on  the  19th  day  of  June,  1914, 
to  appellant  for  $6,050.  No  exceptions  were 
filed  to  the  report,  and  the  report  was  ap- 
proved and  the  sale  confirmed.  In  the  order 
of  the  court  approving  the  sale  there  was  a 
finding  by  the  court  that  the  land  bad  been 
rented  by  William  Rlcketts  to  one  Ira  Cham- 
bers, and  that  possession  could  not  be  de- 
livered until  November  1, 1914,  and  that  fact 
was  so  understood  by  the  purchaser  at  the 
time  of  the  sale,  and  so  stated  in  the  notice 
of  sate.  Appellant  appeared  in  open  court 
and  offered  to  pay  his  note,  with  the  interest 
then  due,  wttereupon  the  deed  of  the  commis- 
sioner was  examined  and  approved  and  or- 
dered delivered  to  appellant  Except  as  stat- 
ed there  was  no  reservation  of  any  kind  In 
the  decree  of  partition,  or  the  order  approv- 
ing the  sale,  and  the  deed  contained  all  the 
usual  clauses  without  reservations  of  any 
kind. 

On  August  4,  1914,  appellant  gave  notice  In 
writing  to  the  tenant  and  to  the  administra- 
tor that  he  claimed  all  rents  on  the  land. 
The  tenant  had  been  on  the  land  for  several 
years,  but  he  was  a  share  cropper  and  renew- 
ed his  tenancy  from  year  to  year.  On  Au- 
gust 28,  1914,  appellant  filed  an  Intervention 
In  the  partition  suit  in  which  be  set  up  bis 
claim  of  ovmershlp  to  the  rents,  and  alleged 
that  there  was  a  growing  crop  of  45  acres  of 
corn  which  had  not  then  matured,  and  be 
prayed  an  order  that  the  rents  be  ordered 
delivered  to  him.  On  the  same  day,  by  con- 
sent of  all  parties,  the  court  ordered  the  ad- 
ministrator to  receive  and  hold  the  rent  com 
in  dispute  subject  to  the  final  order  of  the 
court,  and  by  the  subsequent  agreement  of 
the  parties,  made  and  filed  November  12, 
1914,  the  administrator  was  directed  to  sell 
the  com  and  hold  the  proceeds  of  the  sale 
subject  to  the  ccmdltlons  of  the  order  of  aq- 
gust  28,  1914. 

On  December  4,  1914,  appellees  filed  an  an- 
swer to  appellant's  Intervention,  in  which  It 
was  alleged  that  the  tenant  rented  the  land 
from  year  to  year  as  a  share  cropper,  bnt 
that  he  sowed  wheat  In  the  fall  of  1913  and 
had  planted  the  com  at  the  usual  time  In  the 
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spring  of  1914.  It  was  alleged  that  WUllam 
Ricketts  died  December  10,  1913,  after  rent- 
ing the  lands  for  the  following  year,  and  that 
all  of  the  heirs  had  notice  of  this  tenancy, 
and  that  the  tenant  was  not  a-  party  to  the 
partltl«»  suit,  and  was  not  bound  by  any  or- 
ders entered  therein;  that  when  the  lands 
were  sold  under  the  decree  of  partition  the 
cnq)8  raised  by  the  tenant  were  not  sold,  but 
were  reserved  f^om  sale,  and  appellant  had 
knowledge  of  that  fact,  and  well  knew  that 
he  was  not  purchasing  the  crop;  and  that, 
had  the  croiM  been  taken  into  account,  the 
land  would  have  been  appraised  for  a  larger 
amount 

There  to  conflicting  proof  as  to  what  an- 
Donncements  were  made  at  the  sale.  An 
aDctloneer  was  employed  by  the  commission- 
er to  cry  the  sale,  and  it  is  testifled  that  he 
stated  the  crops  were  not  being  sold.  The 
aurtloneer  testified  that  during  the  bidding 
some  one  in  the  crowd  asked.  "What  about 
the  cropsr'  and  be  said,  "We  sell  the  land," 
and  another  person  asked,  "Does  the  crop 
go?"  and  witness  answered,  "We  are  selling 
the  land,"  and  that  he  meant  thereby  to  in- 
form all  persons  that  be  was  not  selling  the 
cnq>8.  Other  witnesses  who  were  present  at 
the  sale  testified  that  they  beard  what  was 
said  and  did  not  understand  that  there  was 
any  reservation  of  any  kind.  It  is  not  Calm- 
ed that  the  conunlssioaer  himself  made  any 
announcement  about  any  reservation. 

Appellant  testified  that  he  understood  he 
was  getting  the  crops,  otherwise  he  would 
not  have  paid  as  mu(ii  as  he  did,  although 
he  admits  that  he  was  told  immediately  after 
the  sale  by  the  attorney  for  the  heirs,  while 
he  was  fixing  his  note,  that  he  did  not  get 
the  crops,  and  he  admits  stating  to  the  ad- 
ministrator that  "your  lawyer  says  I  don't 
get  the  crop  on  the  place,  and  if  that  is  ^ 
I  want  a  chance  to  buy  it,"  and  it  is  shown 
that  he  did  buy  some  straw  and  hay,  but 
this  was  done  before  he  got  his  deed.  He 
purchased  the  com  at  the  sale  by  the  ad- 
ministrator, but  this  was  done  subject  to  an 
agreement  that  the  rights  of  the  parties 
should  not  be  affected  by  this  sale. 

[1]  It  is  Insisted  that  any  right  which  ap- 
pellant has  should  be  enforced  in  an  inde- 
pendent suit  at  law  against  the  tenant.  It 
Is  true,  of  course,  that  the  tenant  would  be 
entitled  to  a  day  in  cburt  before  his  liability 
tor  rents  could  be  fixed,  and  it  is  no  doubt 
true  that  he  could  not  properly  be  made  a  par- 
ty to  this  litigation  for  that  purpose,  as  this 
would  involve  the  bringing  in  of  new  parties 
and  the  determination  of  new  issues,  which 
would  change  the  nature  of  the  cause  of 
action.  But  the  tenant  is  not  a  necessary 
party  bera  There  is  no  question  about  the 
nature  and  extent  of  his  liability,  and  no 
Judgment  of  any  kind  is  asked  against  him. 
This  litigation  now  involves  a  fund  In  the 
bands  of  the  commissioner,  and  all  of  the 
parties  who  claim  an  Interest  In  the  fund  are 


before  the  court.  The  tenant  claims  no  in- 
terest  In  this  fund,  and  is  not  concerned 
about  any  decision  which  the  court  may 
render. 

[2]  It  is  very  earnestly  insisted  that  ap- 
pellant is  estopped  from  claiming  the  rents, 
and  this  appears  to  be  the  principal  question 
in  the  case.  It  to  Insisted  that  the  chancel- 
lor's finding  that  announcement  was  made 
that  the  crops  were  reserved  from  the  sale 
to  not  against  the  preponderance  of  tlie  evi- 
dence. It  may  be  assumed  that  such  is  the 
case,  and  yet  we  think  that  finding  would  not 
be  controlling.  The  decree  made  no  reserva- 
tion, and  the  authority  of  the  commissioner 
relates  to  its  provisions.  The  deed  is  made 
the  final  evidence  of  the  property  and  the 
rights  conveyed,  and  no  reservation  to  found 
there.  It  is  true  the  notice  itself  contained 
the  reservation  set  out  above.  But  if  thto 
notice  was  controlling,  we  think  It  Insuffi- 
cient to  reserve  the  rents.  It  is  not  so  stat- 
ed in  the  notice.  The  language  employed 
was  that  of  the  officer  makihg  the  sale,  and' 
the  reservation  there  contained  relates  only 
to  the  question  of  possession.  It  to  not  re- 
cited that  the  purchaser  would  not  get  the 
rents.  Of  course,  it  to  generally  true  that 
the  right  to  the  rents  follows  the  right  to 
the  possession,  but  here  the  right  of  posses- 
sion was  in  the  tenant,  and  the  notice  under- 
took to  say  when  and  for  what  purpose  the 
purchaser  might  share  the  possession  with 
the  tenant.  The  right  of  chambers  to  his 
interest  in  the  cr<^8  grown  during  the  year 
1914  could  not  be  affected  by  any  act  of  the 
parties,  nor,  for  that  matter,  by  an  order 
of  the  court 

[3]  It  to  settled  that  until  confirmation  by 
the  conrt  a  sale  made  by  a  commissioner  un- 
der a  decree  of  court  to  not  final  and  com- 
plete so  as  to  pass  the  title  to  the  property 
sold,  and  that  such  sale  may  be  set  aside 
before  confirmation  thereof  upon  good  and 
valid  grounda  StUl  the  purchaser  at  such 
a  sale  does  not  acquire  a  mere  optlou,  but  a 
right  to  a  deed,  which  becomes  perfect  upon 
the  confirmation  of  hto  purchase,  and  widch, 
if  confirmed,  relates  back  to  the  time  of  hto 
purchase,  and  the  deed  to  hiiji  conveys  such 
Interests  as  he  would  have  acquired  if  he 
bad  received  his  deed  at  the  time  of  hto  pur- 
chase. Brasch  v.  Mumey,  99  Ark.  324,  138 
S.  W.  45S,  Ann.  Gas.  1913B,  88;  Robertson 
V.  McCllntock,  86  Ark.  255,  110  S.  W.  1052. 
In  the  early  case  of  Oibbons  v.  Dillingham, 
10  Ark.  9,  60  Am.  Dec.  233,  it  was  held  that, 
where  a  landlord  leases  land  and  afterwards 
c«mvey8  it  in  fee,  without  reservation  of  the 
growing  crops,  his  interest  tn  such  crops 
passes  to  the  purchaser.  Latham  v.  First 
NaUonal  Bank,  92  Ark.  316,  122  8.  W.  022. 

If  there  was  no  reservation  of  the  right  to 
the  rents,  then  the  deed  of  the  commissioner 
conveyed  to  the  purchaser  that  interest 
wbi<ai  a  deed  frcnn  the  heirs,  as  of  that  date. 
Would  have  conveyed.    The  crc^  at  that  time 
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bad  not  matured  and  had  not  been  gatbeied, 
and  such  a  deed  would  have  conveyed  the 
entire  interest  of  the  landlord  In  the  rents; 
and  as  we  are  of  the  (pinion  that  the  reser- 
vation set  out  above  in  the  notice  of  sale  was 
insufficient  to  reserve  the  rl^ht  to  the  rents, 
we  must  hold  that  this  right  passed  to  appel- 
lant under  his  purchase  and  deed. 

The  decree  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  v.  FENDLEY.     (No.  286.) 

(Supreme  Court  of  Arkansas,    March  27,  lOlS.) 

Teleokaphs  and  Telephones  «=>45  —  Dis- 
CRUiiNATioif  IN  Skbviob—Pbnaltt— Stat- 
ute. 

Under  Kirby's  Dig.  $  7948*  imposing  a  pen- 
alty on  a  telephone  company  for  discriminating 
against  a  patron,  a  showing  that  after  its  wires 
were  disc(»inected  b^  the  ouming  of  its-  cable 
the  company  immediately  started  to  renew  the 
cable  and  restore  the  service,  that  a  test  to  plain- 
tiff's residence  showed  the  connection,  that  it 
was  again  fixed  a  few  days  later,  though  not 
finally  repaired  until  a  week  more,  as  so(»i  as 
the  defect  could  be  located,  without  showing  any 
intent  to  discriminate  against,  or  refuse  tele- 
phone connection  to  the  plaintiff,  at  most  show- 
ed mere  negligence,  not  entitling  the  pUintiff  to 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §§  16,  20^;  Dec. 
Dig.  iS=>4Q.] 

Appeal  from  Circuit  Conrt,  Searcy  County; 
John  I.  Worthlngton,  Judge. 

Action  by  E.  Q.  Fendley  against  the  South- 
western Telegraph  &  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  cause  dismissed. 

This  appeal  Is  from  a  Judgment  In  favor  of 
appellee  for  the  penalty  under  the  law,  re- 
quiring telephone  companies  to  supply  ap- 
plicants for  telephone  connection  and  facil- 
ities without  discrimination  or  partiality. 

It  appears  that  E.  G.  Fendley,  appellee,  a 
physician,  was  a  subscriber  for  telephone 
service  in  his  residence  at  Leslie  and  had 
paid  his  rent  in  advance  for  the  last  quarter 
to  the  1st  of  •January,  1914.  On  November 
20th  a  Are  occurred  In  the  town,  which  burn- 
ed in  two  the  cable  carrying  50  pairs  of 
wires.  Including  the  wires  to  the  residence  of 
Dr.  Fendley.  The  telephone  company  Im- 
mediately set  about  the  repairs  of  the  19 
telephones  put  out  of  use  thereby.  The  tele- 
phone company  got  another  messenger  cable 
from  Little  Rock,  cut  the  wires,  and  p>ut  them 
In  the  new  cable,  and  on  Monday  evening,  the 
23d  Inst.,  had  all  the  wires  repaired.  When 
the  repairs  Were  finished,  the  lines  were  test- 
ed from  the  cable  to  the  residence,  and  the 
doctor's  phone  appeared  to  be  in  condition. 
It  was  not,  however,  and  he  complained  two 
or  three  times  and  demanded  that  bis  phone 
be  fixed  and  the  service  supplied,  finally  giv- 


ing a  notice  in  writing.  BSacb  time  he  com- 
plained, the  manager  agreed  to  fix  the  phone 
and  thought  It  had  been  fixed  the  first  time 
after  the  test  from  the  cable  to  the  dwelling, 
untU  after  the  onnplaint  when  he  tried  to 
call  from  the  central  station  to  the  residenoe, 

On  the  Ist  of  December,  it  was  worked  on 
again,  the  memorandum  from  the  office  show- 
ing "Clearing  line  fixed  on  P.  B.  l^omas  and 
Dr.  Fendley's  telephones."  It  was  fixed  that 
day  so  It  would  work  and  was  repaired  final- 
ly, so  there  was  no  further  trouble  ahont  it 
Ml  December  8th.  The  Uneman  had  dlfficnlty 
in  locating  the  trouble,  after  the  connecdon 
was  made  of  the  wires  and  the  cable,  and 
finally  discovered  that  the  phone  was  placed 
on  a  bad  pair  of  wires  and  remedied  the  de- 
fect 

The  manager  did  all  the  repair  work  In 
Leslie  and  on  the  toll  line  from  Heber 
Springs  to  other  towns,  and  stated  he  made 
the  repairs  on  appellee's  telephone  as  soon  as 
it  conld  be  done;  that  there  was  one  time 
when  complaint  was  made  that  be  could  not 
get  to  it  Immediately,  being  called  off  on 
trouble  on  the  toll  line. 

Appellee  testified  that  the  manager  of  the 
telephone  company  was  his  frledd  and  agreed 
every  time  he  complained  about  the  tele- 
phone to  fix  it  right  away,  but  that  it  was  not 
fixed  until  18  days  after  the  fire,  while  the 
phones  of  the  other  subscribers  that  had  bera 
disconnected  by  the  burning  of  the  cable 
were  repaired  and  the  service  resumed  with- 
in 3  days  after  the  fire. 

The  operator  at  the  central  station,  when 
any  calls  came  for  the  physician,  tried  to 
get  him  over  other  telephcmes  near  his  resi- 
dence and  to  notify  him  of  all  calls  that 
came  for  him.  E&pecially  was  this  true  of 
the  night  operator. 

The  court  Instructed  the  Jury,  and  refused 
to  direct  a  verdict  for  the  telephone  com- 
pany. 

A.  P.  Wozencraft,  of  Dallas,  Tex.,  and  W. 
J.  Terry  and  E.  B.  Downle,  both  of  Little 
Rock,  for  appellant  D.  T.  Cotboo,  of  LesUe, 
for  appellee. 

KIRBX,  J.  (after  stating  the  facta  as 
above).  In  Southwestern  Telegraph  &  Tele- 
phone Company  y.  Murphy,  100  Ark.  646,  140 
S.  W.  720,  the  court  in  construing  the  statute 
providing  the  penalty  (section  7948,  Kirby's 
Digest),  said: 

'The  manifest  purpose  of  the  statute  is  to  in- 
flict a  penalty  on  a  telephone  company,  not  for 
negligence  or  inattention  in  failing  to  repair 
Ita  InRtrumentalities  for  supplying  service,  but 
for  willful  refusal  to  furnish  telephone  connec- 
tions and  facilities  without  discrimination  or 
partiality  to  all  applicants  who  comply  or  offer 
to  comply  with  the  rules.  The  statute  forbids 
discrimination,  and  mere  neglect  or  inattention 
in  repairing  instruments  does  not  constitate 
that.  The  most  that  the  evidence  tends  to  es- 
tablish is  negligence  in  failing  to  repair  plain- 
tiff's telephone.  There  is  nothing  to  show  that 
this  was  prompted  by  any  intentioB  to  deprive 
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plaintiff  of  the  lue  of  Us  telephone,  and  for 
that  reaaon  we  are  of  tbe  opinion  that  the  ques- 
tion of  discrimination  during  that  period  should 
not  hare  been  submitted  to  the  jury." 

The  undisputed  testimony  shows  that  all 
the  telephones  upon  the  wires  carried  by  the 
cable  that  was  burned,  were  disconnected 
and  put  out  of  service  thereby,  that  the  tele- 
phone company  began  work  Immediately  to 
renew  the  cable  and  restore  the  service,  work- 
ing on  the  cable  on  the  first  three  days  after 
the  fire;  that  the  test  from  the  cable  to  ap- 
pellee's residence  on  the  24tb  of  Kovemher 
showed  the  phone  connected,  that  It  was 
again  fixed  on  December  1st,  but  the  service 
was  not  good  nntll  it  was  finally  repaired  on 
December  8th.  The  trouble  resulted  from 
bad  connection  of  the  wires  In  the  cable  or 
from  defective  wires,  and  Tvas  remedied  as 
soon  as  it  conid  be  located.  The  appellee 
stated  that  the  manager  of  the  teleiAone 
company  was  his  friend  and  agreed  every 
time  when  complaint  was  made  to  fix  the 
phone  Immediately. 

The  delay  in  restoring  the  service  was  due 
to  the  fiillure  sooner  to  locate  the  trouble, 
and  the  testimony  shows  no  intention  upon 
the  part  of  the  telegraph  company  to  discrim- 
inate against  or  refuse  to  furnish  telephone 
connection  and  facilities  to  the  appellee.  The 
testimony  at  most  shows  no  more  than  neg- 
ligence on  the  part  of  the  company  in  falling 
to  repair  the  line,  causing  the  delay  In  fur- 
nishing the  service  and  does  not  tend  to  show 
there  was  any  intention  -to  deprive  appellee 
of  the  use  of  his  phone  and  is  not  snfflclent 
to  show  a  refusal  to  furnish  telephone  con- 
nection without  discrimination  or  partiality 
and  oititle  appellee  to  recovery  of  a  penalty 
therefor. 

The  court  erred  in  not  directing  a  verdict 
In  appellant's  favor,  and  the  Judgment  is 
reversed,  and  the  cause  dismissed. 


RALSTON  et  al.  v.  DUNAWAX  et  aL 
(No.  229.) 

(Supreme  Court  of  Ai^ansas.     March  6,  1916. 
Rehearing  Denied  April  3,  1916.) 

Atxobnet  and  Client  «s»148(3)  —  (Xaius 
Against  United  States— Fees  tob  Pbose- 
CTiTiNQ— Vested  Rtohts— Aliowawcb  and 
Appbopbiation— "Amount  Aixowkd." 
Provision  of  Act  Cong.  March  4,  1915^  e. 
140,  S  4,  38  Stat  996,  making  appropriation  for 
payment  of  a  claim  against  the  United  States, 
previously  allowed  by  the  Court  of  Claims,  lim- 
iting attorney's  fees  for  services  in  connection 
with  the  claim  to  20  per  cent,  of  the  amount  ap- 
propriated, and  making  it  unlawful  to  recdve 
more,  prevents  action  for  more,  the  prior  con- 
tract to  pay  the  attorneys,  for  prosecating  the 
daim,  a  third  of  "the  amount  which  may  be 
allowed  on  said  claim,"  and  providing  for  the 
government  paying  the  claim  through  them,  and 
giving  them  a  lien  on  the  payment  for  the  fee, 
creating  no  debt  for  services  till  the  appropria- 
tion was  made ;  the  phrase  in  the  contract  "the 
amount  which  may  be  allowed  on  said  claim," 
referring  to  the  amount  realized  from  the  gov- 


ernment, and  not  the  mere  allowance  by  the 
Conrt  of  Claims. 

p^d.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  862;  Dec  Dig.  «S9148^).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Dene  H.  Coleman,  Judge. 

Proceedings  by  Jackson  H.  Ralston  and 
another  against  William  N.  Dunaway,  ad- 
ministrator, and  others.  From  an  adverse 
judgment,  said  Balston  and  another  appeal. 
Affirmed. 

This  appeal  la  prosecuted  from  a  Judgment 
of  the  circuit  court,  confirming  the  probate 
court's  Judgment  of  disallowance  of  the  claim 
against  the  estate  of  Laura  J.  Dills,  deceas- 
ed, for  a  balance  claimed  to  be  due  as  at- 
torney's fees. 

Appellants  were  employed  by  deceased  to 
collect  her  claim  against  the  United  States 
for  property  taken  during  the  OlvU  War. 
The  written  contract,  after  stating  that  she 
has  such,  a  dalm  and  has  appointed  Balston 
ft  Siddons  of  Washington,  D.  C,  her  attor- 
neys, recites: 

"To  prosecute  the  same  before  any  of  the 
courts  of  the  United  States,  and,  upon  appeal, 
before  the  Supreme  Court  of  the  United  States, 
or  before  any  of  the  departments  of  the  govern- 
ment, or  before  the  Congress  of  the  United 
States,  or  before  any  officer,  commission,  con- 
vention or  tribunal  authorized  to  take  cogni- 
zance of  said  claim,  as  may  be  deemed  best  for 
mj  interests:  Now,  therefore,  this  agreement 
witnessetb,  tliat  in  consideration  of  their  services 
in  the  prosecution  of  said  claim,  I  hereby  agree 
to  pay  said  Ralston  &  Siddons  a  fee  or  compen- 
sation equal  to  33\^  per  centnm  of  the  amount 
which  may  be  allowed  on  said  claim.  The  offi- 
cers of  the  government  are  hereby  directed  to 
deliver  to  said  attorneys  the  check,  draft,  certifi- 
cate, or  other  medium  of  payment  that  may  be 
issued  in  settlement  of  said  claim,  and  a  lien 
upon  said  check,  draft,  certificate  or  other  me- 
dium of  payment  is  hereby  recognized  by  me  in 
favor  of  said  attorneys,  for  said  fee  until  pay- 
ment thereof;  and  I  hereby  agree  to  pay  from 
time  to  time  all  necessary  costs  arising  in  the 
prosecution  of  said  claim  for  takinc;  testimony, 
and  to  execute  such  powers  of  attorn^  as  may 
be  necessary  or  convenient  for  the  successful 
prosecution  and  collection  of  said  claim." 

They  prosecuted  the  claim  before  the  Court 
of  Claims  of  the  United  States,  which  on 
the  17th  day  of  January,  1910,  allowed  it, 
in  the  sum  of  $2,945.  Congress  made  an  ap- 
propriation for  the  payment  of  this  and  oth- 
er allowed  claims  by  act  of  March  4,  1915 
(No.  289,  Statutes  3d  Session,  63d  Congress, 
part  1,  p.  962),  section  4  of  which  provides: 

"That  no  part  of  the  amount  of  any  item  ap- 
propriated in  this  bill  in  excess  of  twenty  per 
centum  thereof  sbaU  be  paid  or  delivered  to  or 
received  by  any  agent  or  agents,  attorney  or  at- 
torneys on  account  of  services  rendered  or  ad- 
vances made  in  connection  with  said  claim.  It 
shall  be  unlawful  for  any  agent  or  agents,  at- 
torney or  attorneys  to  exact,  collect,  withhold 
or  receive  any  sum  which  in  the  aggregate  ex- 
ceeds twenty  per  centum  of  the  amount  of  any 
item  appropriated  in  this  bill  on  account  of  serv- 
ices rendered  <Mr  advances  made  in  connection 
with  said  claim,  any  contract  to  the  contrary 
notwithstanding.  Any  person  violating  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a 
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misdemeanor,  and  npon  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  $1,000.00." 

The  officers  In  the  Treasury  Department, 
In  the  payment  of  said  claim,  delivered  to 
said  attorneys  a  warrant  for  their  fee  pay- 
able out  of  said  appropriation  for  only  the 
sum  of  $589,  being  20  per  cent  of  the  amount 
of  the  claim  collected  In  accordance  with 
the  act  They  thereupon  duly  presented  this 
claim  for  $392.68  to  the  administrator  of  the 
estate  of  said  claimant,  which  was  disallow- 
ed by  the  probate  court  and  on  appeal  by 
the  circuit  court,  because  of  the  provisions 
of  the  act  of  Congress,  making  the  appro- 
priation in  payment  of  the  claim  limiting  the 
attorneys'  fee  to  20  i>eT  cent  of  the  amount 
collected. 

Jno.  W.  Blackwood  and  John  W.  Newman, 
both  of  Little  Rock,  for  appellants.  Gustave 
Jones,  of  Newport,  for  appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  appellant  that 
said  section  4  of  the  act  appropriating  mon- 
ey In  payment  of  the  claim  of  Laura  J.  EMlls 
Is  unconstitutional  and  In  conflict  with  the 
Fifth  Amendment  of  the  (Constitution  of  the 
United  States,  and  that  it  deprives  appel- 
lants of  their  property  without  due  process 
of  law.  It  Is  not  denied  that  the  parties  had 
the  right  to  make  the  contract  entered  into, 
nor  that  the  claim  was  collected  from  the 
government  out  of  the  appropriation  of  mon- 
ey made  by  Congress  for  payment  thereof. 
Contracts  for  the  payment  of  fees  to  attor- 
neys contingent  upon  the  collection  of  claims 
against  the  United  States  have  been  upheld. 
Taylor  v.  Bemiss,  110  U.  S.  42,  3  Sup.  Ct.  441, 
28  L.  Ed.  64;  Nutt  v.  Knut,  200  U.  S.  12, 
26  Snp.  Gt  216,  50  L.  Ed.  348. 

It  will  not  be  contended  that  If  this  con- 
tract had  been  made  for  the  collection  of  a 
claim  against  the  government  for  which  an 
appropriation  had  already  been  made  limit- 
ing the  attorney's  fee  to  the  payment  of  not 
more  than  20  per  cent,  of  the  amount  recov- 
ered and  making  it  unlawful  to  charge  more 
than  said  amount  that  no  action  could  have 
been  maintained  for  the  collection  of  more 
than  said  per  cent,  as  provided  by  the  terms 
of  the  act  of  Congress  making  the  appropri- 
ation for  the  payment  of  the  claim.  Appel- 
lants contend,  however,  that  their  right  to 
the  compensation  provided  In  the  contract 
for  service  performed  was  complete  upon  the 
allowance  of  the  claim  by  the  Court  of  Claims 
and  vested  In  them  a  right  to  the  recovery 
from  their  client  an  amount  equal  to  one- 
third  of  the  amount  allowed  on  the  claim. 
The  phrase,  "the  amount  which  may  be  al- 
lowed on  said  claim,"  tn  connection  with  the 
per  cent  agreed  to  be  paid  as  compensation, 
refers  necessarily  to  the  amount  collected  and 
realized  from  the  government  In  payment  of 
the  claim,  and  not  the  mere  order  of  the  Court 
of  Claims  ascertaining  the  amount  due  the 
claimant  and   liquidating  It  by  allowance. 


The  government  was  no  more  indebted  to  the 
claimant  for  the  property  taken  or  destroy- 
ed during  the  War,  after  the  amount  of  it 
was  determined  and  the  allowance  made  b; 
the  Court  of  Claims  and  no  more  obligated 
to  Its  payment  than  It  was  before.  This  was 
but  a  recognition  of  the  Justness  of  the  claim 
that  existed  not  because  it  was  allowed  by 
said  court,  but  because  the  claimant's  prop- 
erty had  been  taken  by  the  government  un- 
der such  circumstances  as  required  it  to 
make  compensation  therefor. 

Neither  was  such  allowance  or  judgment 
of  the  Court  of  Claims  a  satisfaction  or  pay- 
ment of  the  claim,  but  only  a  determination 
by  the  tribunal  authorized  by  the  govern- 
ment to  make  it  of  the  amount  the  govern- 
ment recognized  would  compensate  the  claim- 
ant for  the  loss.  Its  payment  could  no  more 
be  compelled  after  than  before  such  allow- 
ance. The  parties  to  the  contract  knew  and 
recognized  this  in  making  It,  and  authorized 
the  attorneys  to  prosecute  the  claim  before 
any  and  all  tribunals,  courts,  and  depart- 
ments of  the  government  before  the  Congress 
of  the  United  States  or  before  any  officer, 
commission,  convention,  or  tribunal,  author- 
ized to  take  cognizance  of  the  daim  and  au- 
thorized the  officers  of  the  government  to  de- 
liver to  the  attorneys  the  check,  draft,  cer- 
tificate, or  other  medium  of  payment  that 
was  issued  In  settlement  of  the  claim,  giving 
a  Uen  thereon  in  favor  of  the  attorneys  for 
said  fee  until  its  payment  In  other  words. 
It  is  manifest  from  the  contract  that  the  par- 
ties realized  that  the  claim  could  only  be 
paid  by  an  appropriation  voluntarily  made 
by  the  government  and  necessarily  contract- 
ed with  reference  to  such  appropriation  and 
the  terms  thereof.  This  appropriation  was 
in  effect  conditioned  upon  the  limitation  of 
20  per  cent  only  of  it  to  the  payment  of  an*- 
attorney's  fees  contracted  for  by  the  claim- 
ant and  binding  upon  the  parties  thereto, 
and  certainly  upon  the  attorneys  who  accept- 
ed the  20  per  cent  prescribed  by  the  appro- 
priation act  and  were  paid  same  by  the  offi- 
cers of  the  government  in  the  paymei)t  of 
the  claim  out  ot  the  appropriation  made 
therefor.  The  attorneys  nor  the  claimant 
had  anything  from  which  payment  of  the 
claim  could  be  realized,  regardless  of  the 
justice  thereof,  nor  under  the  terms  of  the 
contract  was  any  debt  created  for  the  at- 
torney's services,  regardless  of  their  value, 
until  the  appropriation  of  the  money  was 
made  by  the  act  of  Congress.  If  sudi  ap- 
propriation had  never  been  made,  nothing 
could  have  been  realized  by  the  client  nor 
any  debt  created  by  the  contract  for  the  pay- 
ment of  any  attorneys'  fee. 

In  Ball  V.  Halsell,  181  U.  S.  72,  16  Sup. 
Gt  664,  40  L.  Ed.  622,  a  case  where  the  at- 
torney was  to  be  paid  out  of  the  amount  of 
the  claim  recovered  from  the  government, 
the  court  said; 

"Although  he  prosecuted  the  claim  before  the 
Department  of  the  Interior,  and  tliat  depart- 
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mtnt  reeoramended  payment  of  a  certain  warn 
Dpon  the  claim,  yet  before  that  sum  had  beea 
paid,  or  Congress  had  made  any  appropriation 
tor  its  payment,  and,  therefore,  before  he  had 
either  recovered  or  receired  any  money  from  the 
United  States,  or  was  entitled  to  any  compen- 
sation by  the  terms  of  the  contract  now  sued  on, 
Congress  passed  the  act  of  March  S,  1891  [26 
Stat.  504,  c.  U26)" 

—and  held  the  attorney  bound  by  the  limita- 
tion of.  the  fee  prescribed  by  the  appropria- 
tion act 

We  are  aware  that  In  Moyera  v.  Fahey,  43 
Wash.  lAW  Rep.  691,  the  court  decided  a 
Uie  question  differently  to  the  conclnslon 
reached  herein,  but  we  do  not  regard  the 
opinion  as  supported  by  sound  reason  or  au- 
thority, and  do  not  follow  it. 

The  judgment  Is  afSrmed. 


THORSEN  et  aL  v.  FOB  et  al.     (No.  269.) 

(Snpreme  Court  of  Arkansas.    Mar<^  20, 1916.) 

L  CoitTKTBUTroK   *=>4— Right— SiATirnw. 

Where  several  parties  are  equally  liable  for 
the  same  d^t  or  bound  to  the  discharge  of  an 
obligation,  and  one  is  compelled  to  pay  the 
whole  of  it,  he  may  have  contribution  against 
the  others  to  obtain  imyment  from  their  respcc- 
(ire  shares;  which  right  is  also  recognized  by 
Kirby's  Dig.  {  T926. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent  Dig.  ff  3,  4;  Dec,  Dig.  i8=4.] 

2.  JUDOUKNT  «=>847  —  ABSIONMBNT— RiOHTS 

OF  Assignee. 

The  assignee  of  a  judgment  takes  it  subject 
to  all  the  equities  and  defenses  existing  between 
the  parties  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig,  H  1548-1555;    Dec  Dig.  <S=»847.] 

3.  JuDGUBNT   4=9846— InjrnNonoK—SBT-Orp 

OF  JUDOKKNT. 

Judgment  was  obtained  against  an  Insur- 
ance company  and  the  plaintiff  as  indorser  of  a 
draft  given  in  pimnent  of  a  loss.  A  cosurety 
with  plaintiff  on  the  company's  bond  authorizing 
it  to  do  business  paid  the  judgment,  taking  an 
assignment  thereof,  and  reasmgned  to  defcnd- 
anta,  and  plaintiff  recovered  pudgment  against 
snch  cosurety  for  contribution.  Held,  that 
l^ntiff,  as  against  the  last  assignee  of  the 
judgment,  was  entitled  to  restrain  its  collection, 
thereby  in  effect  enforcing  bis  own  judgment  of 
contribution. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1548-1563 ;   Dec.  Dig.  <8=>846.] 

Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E  Ifarttnean,  Chancellor. 

Suit  for  injunction  by  A.  B.  Foe  and  oth- 
ers against  Louis  Thorsen  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
AlBnned. 

This  appeal  comes  from  a  Judgment  of  the 
chancery  court,  enjoining  appellants,  assign- 
ees of  a  certain  judgment  of  tlie  American  In- 
surance Company  against  McCehee  Liquor 
Company,  and  their  attorneys,  from  the  col- 
lection thereof,  from  A.  B.  Foe,  one  of  the 
parties  against  whom  the  judgment  was  ren- 
dered. A.  B.  Foe,  W.  B.  Calhoun,  and  others, 
became  sureties  upon  the  bond  of  said  Insur- 
ance company,  required  by  the  statute,  au- 


thorizing it  to  do  business  in  tbe  state.  The 
McGehee  liquor  Company  sustained  a  loss 
under  a  policy  Issued  it  by  said  company, 
whldi  was  adjusted,  and  a  draft  on  the  home 
office  in  another  state  Indorsed  by  A.  B.  Foe 
and  Jno.  B.  Driver  was  given  tor  payment  of 
the  loss.  The  insurance  company  became  in- 
solvent and  went  Into  the  hands  of  a  receiver 
before  the  draft  was  paid.  The  said  liquor 
company  Irou^t  suit  against  tbe  insurance 
company,  the  sureties  on  Its  bond,  and  the 
Indorsers  on  the  draft  for  tbe  amount  of  its 
loss,  and  recovered  Judgment  against  all  of 
them,  from  which  an  appeal  was  taken  and  a 
supersedeas  bond  executed  with  A.  B.  Foe 
and  A,  J.  Graham  as  sureties.  TTpon  the 
hearing  in  the  Supreme  Court,  the  judg- 
ment against  the  sureties  on  the  bond  of  the 
insurance  company  was  reversed,  and  the 
cause  dismissed  as  to  them,  and  the  judg- 
ment against  the  insurance  company  and 
Foe  and  Driver  as  indorsers  on  tbe  draft  giv- 
en in  payment  by  the  adjuster  was  affirmed 
and  judgment  entered,  also  against  A.  B.  Foe 
and  Graham  as  sureties  on  the  supersedeas 
bond.  American  Ins.  Co.  v.  McGehee  Liquor 
Co.,  93  Ark.  62,  124  S.  W.  252,  20  Ann.  Cas. 
865. 

The  matter  next  appeared  in  this  court  up- 
on a  motion  or  petition  of  said  Foe  and  Gra- 
ham, asking  this  «ourt  to  quash  an  execution 
Issued  by  its  clerk  on  the  ground  that  the 
Judgment  had  been  satisfied.  It  was  alleg- 
ed that,  after  the  affirmance  of  the  Judgment, 
an  execution  was  issued  thereon,  and  same 
was  satisfied,  and  the  judgment  paid  either 
by  the  insurance  company  or  one  of  the  sure- 
ties on  tbe  bond  later  alleged  to  be  W.  B. 
Calhoun ;  that  the  judgment  was  assigned  to 
him  by  tbe  plaintiff,  and  In  turn  to  the  Ger- 
man Investment  Company.  It  was  further 
alleged  that  one  of  the  attorneys  for  the 
judgment  creditor  caused  the  execution  not- 
withstanding It  had  been  paid  returned  un- 
satisfied, and  then  procured  an  assignment 
of  the  Judgment  from  the  liquor  company  for 
the  purpose  of  defrauding  the  petitioner  and 
preventing  him  from  enforcing  his  right  of 
contribution  against  the  sureties  for  amounts 
that  he  had  paid  out  for  the  Insurance  com- 
pany on  oth»  Judgments.  The  response  de- 
nied that  the  Judgment  had  been  satisfied  and 
the  ottaer  allegations  of  the  petition,  except 
as  to  the  assignment  of  the  Judgment,  and 
CMitalned  the  statement  that  after  tbe  case 
had  been  appealed  to  the  Supreme  Court,  and 
before  the  reversal  of  the  judgment  as  to  tbe 
sureties  on  the  bond,  an  execution  had  been 
issued  from  the  Pulaski  circuit  court  to  the 
sheriff  of  Mississippi  county  against  W.  B. 
Calhoun,  one  of  the  sureties  on  the  insur- 
ance company's  bond  and  against  whom  judg- 
ment lutd  been  rendered,  and  that  he,  to  pre- 
vent the  sale  of  bis  property,  satisfied  said 
execution,  and  tbe  judgment  was  assigned  to 
him,  as  appears  from  the  record  of  same  up- 
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on  the  marghi  thereof.  This  court  beld  It 
would  not  be  proper  to  strike  out  the  asslga- 
ment  of  the  Judgment  unless  It  was  shown 
that  Judgment  had  been  satisfied,  and  that, 
although  there  was  an  allegation  In  the  pe- 
tition that  such  was  the  fact,  this  allegation 
was  denied,  and  the  records  show  an  assign- 
ment of  the  Judgment  by  the  plaintiff.  The 
court  recognized  having  power  over  Its  own 
process  and  the  pr<^rlety  of  gvashlng  an  ex- 
ecution erroneously  issued  thereon  upon 
proof  of  payment  of  the  Judgment,  and  de- 
clined to  go  further,  because  it  would  be  an 
exercise  of  original  Jurisdiction  to  attempt  to 
adjust  the  equities  between  the  sureties  on 
the  bond  of  the  defendant  insurance  com- 
pany, if  any  existed,  and  saying: 

"The  admission  that  Calhoun  satisfied  the  ex- 
ecution issued  from  the  Pulaslci  circuit  court  and 
caused  the. judgment  to  be  assigned  to  liim,  and 
later  to  the  German  Investment  Company,  rais- 
ed a  question  of  fact  which  relates  only  to  the 
alleged  equities  l>etween  petitioners  and  Cal- 
houn and  those  who  claim  under  him,  since  the 
judgment  of  this  court  was  not  rendered  against 
Calhoun.  The  effect  of  the  admission  is  merely 
that  Calhoun  purchased  an  assijniment  of  the 
judgmen^  and  the  question  whether  be  had  a 
tight  to  do  so  is  one  for  investigation  in  a  court 
of  original  jurisdiction," 

— and  denied  the  motion  without  prejudice 
to  the  rights  of  the  petitioners  to  proceed 
In  a  court  of  competent  Jurisdiction  for  the 
r^ef  to  wliich  they  were  entitled.  It  was 
shown  (m  that  mc^on  that  the  petitioners 
had  already  instituted  this  action  in  the  Pu- 
laski chancery  court,  which  was  since  deter- 
mined  in  their  favor,  the  court  rendering  a 
Judgment  against  W.  B.  Calhoun,  one  of  the 
sureties  on  the  original  bond  of  the  insur- 
ance comiMiny  in  favor  of  A.  B.  Foe  for 
$1,800  as  contribution  for  amounts  expended 
by  said  Foe,  as  cosurety  on  said  twnd,  more 
than  his  share,  and  enjoining  the  collection 
of  said  original  Judgment  by  the  assignees 
thereof  and  their  attorneys,  and  this  appeal 
comes  from  said  Judgment 

J.  P.  Kerby  and  B.  L.  Floyd,  botti  of  Little 
Bock,  for  appellants.  Mehaify,  Beld  ft  Me- 
haffy  and  Lawrence  B.  Burrow,  all  of  Idttle 
BodE,  for  appellees. 

KIBBY,  3.  (after  stating  the  facts  as 
above).  Appellants  contend  that  no  equities 
arose  from  the  Judgment  of  the  liquor  com- 
pany as  between  A.  B.  Poe  and  W.  B.  Cal- 
houn, which  can  be  enforced  against  the  as- 
signees of  Oalhoun,  who  was  not  a  party 
thereto ;  this  court  having  reversed  the  Judg- 
ment of  the  lower  court  after  the  assignment 
tberectf  to  Calhoun  and  dismissed  the  action 
as  to  him.  It  is  not  denied,  however,  that 
Poe  and  Calhoun  were  sureties  on  the  bond 
required  by  law  of  the  Insurance  company, 
and  as  audi  liable,  of  course,  to  the  payment 


of  Its  obllgatioiis.  nie  diancelloF  found  In 
this  action  for  contribution  that  surety  Poe 
paid  obllgatlona  of  said  principal  insurance 
company  in  discharge  of  the  llabUlty  as  sure- 
ty on  said  bond,  in  sufficient  amounts  to  en- 
title him  to  recover  as  contribution  from  his 
cosurety,  Calhoun,  the  sum  of  $1,500,  from 
which  iuigsnaat  no  appeal  was  taken  by  said 
Oalhoun. 

[1]  It  la  a  famUiar  principle  that'  where 
several  parties  are  equally  liable  for  the 
same  debt;  or  bound  to  the  discliarge  of  an 
obligation,  and  one  is  compelled  to  pay  or 
satisfy  the  whole  of  it,  he  may  have  contri- 
bution against  the  others  to  obtain  i>ayment 
from  their  respective  shares.  6  B.  O.  L.  1036, 
1037 ;  1  Brandt,  Suretyship,  $  270.  Our  stat- 
ute also  recognizes  this  right.  Kirby's  Di- 
gest, i  7926 ;  Wllks  v.  Vaughan,  73  Ark.  174, 
83  S.  W.  913;  SaUnger  t.  Black,  68  Ark. 
440,  60  S.  W.  229. 

[2]  The  assignee  takes  the  Judgment  sub- 
ject to  all  the  equities  and  defenses  exist- 
ing between  the  parties  thereto.  2  Freeman, 
Judgments,  427;  23  CJrc.  1424;  Am.  Ins.  Co. 
V.  McGehee  Liquor  Co.,  113  Ark.  488,  169  S. 
W.  261. 

[8]  The  first  assignee  of  the  Judgment,  W. 
B.  Calhoun,  was  a  cosurety  on  the  insurance 
company's  bond  with  A.  B.  Poe,  appellee,  and 
equally  liable  wltb  him  to  tte  discharge  of 
all  obligations  of  the  insurance  company,  for 
wWch  the  sureties  were  bound  under  the 
terms  of  said  bond.  He  was  liable  to  con- 
tribution to  his  said  cosurety  Poe  <m  the 
whole  amount  paid  out  by  Poe  as  surety  l)e- 
yond  the  amount  of  his  share  of  the  indebt- 
edness or  obligations  of  said  Insurance  com- 
pany, which  lias  beea  determined  herein  to 
be  $1,600  with'  cost,  an  amount  in  excess  of 
said  assigned  Judgment  attempted  to  be  en- 
forced against  said  Poe.  There  is  no  ques- 
tion but  tliat  Poe,  In  a  suit  or  any  other  pro- 
ceeding for  the  collection  by  Calhoun  of  said 
Judgment  claimed  to  have  been  assigned  to 
lilm,  could  have  claimed  as  a  defense  the 
amount  due  from  said  surety  Calhoun  to  Poe 
as  contribution  for  the  amount  of  the  debts 
and  obligations  of  the  insurance  company 
discharged  by  Poe  more  than  his  share  there- 
of; himself  and  Poe  being  the  solvent  sure- 
ties. 

Having  the  right  to  contributiw  of  said 
amount  from  W.  B.  Calhoun,  who  was  in 
fact  a  party  when  he  paid  the  consideration 
and  became  the  first  assignee  of  the  Jndff. 
ment,  he  can  enforce  the  collection  of  the 
amount  thereof  as  against  the  Judgment  In 
the  hands  of  the  present  assignee;  the  as- 
signment not  cutting  off  any  equities  nor  de- 
fenses that  existed  as  between  said  Calhoun 
and  appellee  Poe. 

Tile  decree  is  affirmed. 
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SMITH  et  al.  T.  BEBEAU.    CNo.  272.) 
(Saprane  Oonrt  of  Arkansas.    March  20,  ldl&) 

1  TBNDOB  and  PTTBCHASKa  «=»83— CONTKACT 
— EB8BNCE— TniE. 

Equity  will  not  relieve  against  the  vendee 
who  has  made  default  where  time  is  of  the  es- 
■ence  of  the  contract,  In  the  absence  of  waiver 
«{ the  forfdtare. 

(Ed.  Note.— For  other  caaes,  see  Vendor  and 
Pnn-haser,  Cent  Dig.  i$  1Q8,  154;    Dec.  Dig. 

2.  Vendor  and  PtTBCHASEB  «=»98— CJontraot 

— CoNDRioHS  Precedent. 

EquiQr  will  not  relieve  against  the  perform- 
ance <a  an  act  which  a  contract  for  the  sale  of 
land  has  made  a  condition  precedent. 

[Ed.  Note<— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  153,  154;  Dec.  Dig. 
te»98.] 

8.  Vendor   and   PtrsoHABEB   4=s>78  —  CoN- 

nACm— FOBVEITUBC. 

A  contract  for  the  sale  of  land  on  install- 
ments  providing  that  if  the  pofchase  money  is 
not  paid  at  the  time  and  in  the  manner  specified, 
upon  the  fourth  default  all  notes  remaining  un- 
paid shall  become  due,  the  obligation  resting 
on  the  seller  shall  be  void  and  the  money  already 
paid  be  forfdted  to  the  seller,  gives  the  purchas- 
er a  present  right  to  receive  a  deed  on  payment, 
and  IS  insufficient  to  make  time  of  the  essence 
of  the  contract,  since  where  a  contract  does  not 
plainly  and  unambiguously  provide  for  forfei- 
ture, the  court  will  not  so  construe  it 

[E^.  Noteu — ^For  other  cases,  see  Vendor  and 
Parcbaser,  Cent  Dig.  U  121-125;  Dec.  Dig. 
«=»78.] 

4  Patkbnt  «s»73(1)  —  BviDEWcit  —  Sutfi- 

cunot. 

Evidence  held  insufficient  to  support  a  judg- 
ment allowiilg  the  vendee  of  certain  lands  cred- 
it in  certain  sums  for  amounts  alleged  to  have 
been  paid. 

[Ed.  Note. — ^For  other  cases,  see  Payment 
CentDig.  11220,224,235.  237,  238;   Dec  Dig. 

«=»73a).] 

Appeal  from  Puladd  Chancery  Court;  Jno. 
S.  Martlneatt,  Obaacellor. 

Action  by  Peyton  Smith,  administrator, 
and  others  against  Theo.  H.  A.  Berkau. 
From  ft  Jadgment  for  defendant  In  part, 
plaintiffs  at^)eaL  Beversed  and  remanded, 
with  directions. 

Manning,  Emerson  ft  Morris,  of  Little 
Rock,  for  aiipellants.  Bradsbaw,  Rboton  & 
Helm,  of  Little  Bock,  {or  appellee. 

SMITH,  J.  Appellant  Is  the  administrator 
•f  the  estate  of  his  motber,  who  in  her  life- 
time entered  Into  an  agreement  to  sell  the 
property  tnvolved  in  this  suit  to  appellee.  A 
cash  payment  of  |200  was  made,  and  a  con- 
tract entered  Into  providing  that  the  remain- 
der should  be  paid  at  the  rate  of  $30  per 
month.  These  payments — 100  In  number — 
were  each  evidenced  by  a  note.  The  first 
note  was  payable  August  15,  1910,  and  one 
note  was  to  be  paid  on  tbe  16tb  of  each 
month  thereafter,  and  all  of  the  notes  bore 
interest  at  7  per  cent  nntU  paid.    Tbe  con- 


tract for  the  sale  of  tbe  land  contained  the 
following  stlpnlatlon: 

"But  if  the  purchase  money  for  said  lands  is 
not  paid  at  the  time  and  in  the  manner  herein 
specified,  upon  the  fourth  default  made  in  said 
piayments  all  of  said  notes  remaining  unpaid 
shall  at  once  become  due  and  payatde,  and  the 
obligation  rating  on  the  party  of  the  first  part 
shall  become  null  and  void,  and  the  money  there- 
tofore paid  on  account  of  said  purchase  shall 
remain  with  and  be  the  property  of  the  party  of 
the  first  part,  and  shall  be  considered  as  so  much 
rent  paid  by  said  party  of  the  second  part  for 
the  use  of  said  property  from  the  date  of  this  in- 
strument to  the  date  of  such  default  in  pay- 
ment •  •  •  And  the  said  party  of  the  ae^ 
ond  part  hereby  accepts  the  conditions  of  this 
obligation,  and  in  the  event  of  the  failure  to 
make  payments  as  herein  provided,  waives  all 
right  and  claim  to  said  real  estate,  and  to  the 
money  theretofore  paid  on  account  thereof." 

Suit  was  brought  by  appellant  to  recover 
possession  of  the  land,  it  being  alleged  that 
appellee  bad  defaulted  in  the  payment  of  ten 
consecutive  notes,  and  had  thereby  forfeited 
all  rights  under  his  contract  of  purchase. 

Appellee  denied  that  be  had  failed  or  re- 
fused to  make  payments  required  under  the 
contract,  and  alleged  he  had  made  payments 
amonntlnt  to  $2,824,  and  that  credit  bad  not 
been  given  him  for  these  payments. 

Api>eUee  assumed  tbe  burden  of  proof  and 
introduced  a  statement  of  tbe  account,  show- 
ing various  paymenta  Of  aU  tbe  credits  so 
dalmed  only  ten  are  In  dispute.  Tbe  court 
disallowed  seven  of  tbese  Items  and  allowed 
three  of  tbem  as  follows:  July  6,  1910,  cash 
$150;  July  1,  1911,  cash  $192;  March  8, 
1912,  $67. 

The  court  found  that  aK>ellee  was  six 
months  in  arrears  In  bis  payments  at  the 
time  tbe  suit  was  Instituted,  but  refused  to 
declare  tbe  contract  forfeited,  and  tbe  ad- 
ministrator has  appealed. 

It  Is  first  insisted  that  time  is  of  the  es- 
sence of  this  contract,  and  that  the  court 
erred  In  refusing  to  hold  that  appellee's 
rights  thereunder  bad  been  forfeited.  It  is 
also  Insisted  that  tbe  contract  makes  the 
payment  of  tbe  notes  a  condition  precedent 
before  any  rights  can  be  acquired  under  tbe 
contract 

[1-3]  It  Is  settled  that  equity  will  not  re- 
lieve a  vendee  who  has  made  default  where 
time  baa  been  made  of  the  essence  of  tbe 
contract  and  the  forfeiture  has  not  been 
waived.  Nor  will  It  relieve  against  the  per- 
formance of  some  act  which  the  contract  has 
made  a  condition  precedent  Neither  prin- 
ciple, however,  controls  here.  This  is  a  con- 
tract for  tbe  sale  of  land  on  a  credit  of  100 
months  with  the  proviso  set  out  above.  Tbe 
contract  gives  appellee  a  present  right  as  a 
purchaser,  and  ux)on  payment  of  tbe  pur- 
chase money  he  becomes  entitled  to  a  deed, 
Just  as  any  other  purchaser  would  be  who 
bad  bought  land  on  credit 

Appellant  relies  on  the  case  of  Thomas  v. 
Johnston,  78  Ark.  578,  05  8.  W.  468.  But 
that  was  a  contract  which  created  tbe  rela- 
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tion  of  landlord  and  tenant,  and  which  was 
not  to  be  changed  into  the  relation  of  ven- 
dor and  Tendee  nntU  certain  payments  were 
made.  Here  the  relation  was  never  any- 
thing bnt  that  of  vendor  and  vendee,  and 
we  think  the  proviso  set  out  above  does  not 
so  make  time  of  the  essence  of  the  contract 
that  appellee's  rights  thereunder  became  for- 
feited. The  payments  were  made  at  lr> 
regular  times  and  without  reference  to  the 
maturity  of  the  notes  or  the  amount  due  at 
the  time  of  the  payments,  and  as  the  con- 
tract does  not  plainly  and  unambiguously 
provide  for  the  forfeiture,  we  will  not  hold 
that  It  should  be  so  construed.  Chapman  & 
Dewey  Land  Co.  v.  Wilson,  91  Ark.  30,  120 
S.  W.  391;  Atkins  v.  Bison,  25  Ark.  138; 
Butler  V.  Colson,  99  Ark.  340,  138  S.  W.  467; 
Eampman  v.  Kampman,  98  Ark.  328,  135  S. 
W.  905 ;  Singer  Mfg.  Co.  v.  Brewer,  78  Ark. 
202,  93  8.  W.  755. 

[4]  The  evidence  In  regard  to  the  three 
payments  allowed  is  conflicting  and  unsatis- 
factory, but  the  evidence  in  appellee's  behalf 
concerning  these  three  Items  is  very  similar 
to  his  proof  on  the  other  seven.  According 
to  appellee  he  is  as  much  entitled  to  the 
seven  which  were  disallowed  as  he  Is  to  the 
three  which  were  allowed,  except  that  pur- 
ported receipts  for  each  of  these  three  items 
were  offered  in  evidence.  Appellee  testified 
that  he  made  all  ten  of  the  payments,  yet 
the  court  allowed  him  only  three.  The  sig- 
natures to  the  three  receipts  were  submitted 
to  experts,  who,  by  consent,  were  allowed  to 
express  their  opinion,  but  who  were  not 
cross-examined.  Two  of  these  experts  pro- 
nounced the  signatures  of  S.  J.  Smith,  who 
was  his  mother's  agent  in  the  collection  of 
this  money,  and  who  was  shown  to  have  col- 
lected other  moneys,  to  be  genuine,  while 
the  third  expert  pronounced  the  signature  a 
forgery.  In  addition  to  this  exx)ert  who  pro- 
nounced the  signature  a  forgery  was  the 
evidence  of  the  wife  of  S.  J.  Smith  and  of 
his  brother  with  whom  he  had  been  as- 
sociated in  business  for  a  great  many  years 
and  who  likewise  pronounced  the  signature  a 
forgery.  Hiere  is  also  evidence  touching  the 
time  and  place  and  circumstances  under 
which  certain  alleged  payments  were  made 
which  tends  to  discredit  appellee's  evidence. 
In  regard  to  the  alleged  cash  payment  of 
July  5,  1910,  and  which  is  one  of  the  Items 
covered  by  the  disputed  receipts,  the  wife  of 
Smith  testifies  that  appellee  made  a  cash 
payment  of  only  $50,  and  the  balance  was 
paid  In  two  Installments  of  $75  each. 
Checks  given  by  appellee  corroborate  Mrs. 
Smith's  evidence  concerning  these  payments. 
One  was  made  on  July  16th,  one  day  after 
the  papers  were  drawn  up,  and  the  second 
check  was  drawn  on  the  6th  of  August,  nine 
days  before  the  first  note  became  due.  The 
evidence  is  equally  as  uncertain  In  regard  to 
the  other  credits  claimed ;  and  when  we  ctm- 


slder  that  the  burden  of  proof  of  showing 
these  payments  rests  upon  appellee,  and 
that  this  controversy  did  not  arise  until  aft- 
er both  Mrs.  Smith  and  her  son  S.  J.  Smith 
were  dead,  we  have  concluded  that  the  proof 
does  not  sustain  the  finding  that  the  pay- 
ments were  in  fact  made,  and  the  decree  of 
the  chancellor  will  be  modified  by  disallow- 
ing these  credits. 

The  decree  will  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  mod- 
ify the  decree  to  conform  to  this  opinion. 


CHABTKKB  v.  STATE.     (No.  264.) 
(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Statutes  €=>194 — Construction  —  Eji:s- 
OEM  Genesis. 

The  maxim  of  ejusdem  ceoeru  is  apjdied  te 
effectuate  the  legislative  intent,  but  never  allow- 
ed to  defeat  it. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  g  272;   Dec.  Di«.  «=3l94.] 

2.  Game      €=37— Offenses— STAruTB—"Wiu> 
Fowl." 

In  Kirby's  Dig.  {  3618,  prohibiting  the  sale 
of  certain  animals  or  wild  turkeys,  grouse,  or 
quail  or_  any  other  kind  of  game,  wild  fowl,  or 
birds,  with  certain  exceptions,  the  word  "game" 
Includes  aiymals,  fowls,  and  birds  that  are  fit 
and  commonly  hunted  for  use  for  food,  and 
"wild  fowl"  means  any  large  eatable  bird  of  a 
wild  nature,  so  that  the  statute  prohibits  the 
sale  of  wild  ducks. 

[Ed.  Note. — For  other  cases,  see  Gkune,  Cent. 
Dig.  SS  6,  7 ;   Dec.  Dig.  iS=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Game.] 

Appeal  from  Circuit  Court,  Miller  County ; 
Geo.  R.  Haynle,  Judge. 

James  Crabtree  was  convicted  of  selling 
wild  ducks,  and  he  appeals.    Affirmed. 

J.  M.  Carter,  of  Texarkana,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  tor  the  State. 

WOOD,  J.  Section  3618  of  Klrby's  Digest 
(as  amended  by  Acts  1905,  Na  42)  provides: 

"It  shall  be  unlawful  for  any  person,  corpora- 
tion, or  company,  to  purchase,  or  have  in  pos- 
session for  barter,  exchange  or  sale,  or  to  ex- 
pose for  barter,  exchange  or  sale,  or  to  sell,  any 
buck,  doe,  fawn,  or  any  part  thereof,  or  any 
wild  turkey,  pinnated  grouse^  commonly  called 
prairie  chicken,  or  any  qnail,  sometimes  call- 
ed Virginia  partridge,  or  any  other  kiad  of 
game,  wild  fowl,  or  birds,  whatsoever,  within 
this  state,  except  bear,  rabbits,  squirrels,  rac- 
coons, and  opossum." 

[1]  Appellant  was  convicted  of  selling  wild 
ducks  under  the  above  section,  and  he  con- 
tended that  the  statute  does  not  prohibit  the 
sale  of  wild  ducks,  invoking  the  maxim  of 
ejusdem  generis.  But  that  maxim,  while  ap- 
plied to  effectuate  the  legislative  Intmt,  Is 
never  allowed  to  defeat  It  Foster  v.  Blount, 
18  Ala.  687;  State  v.  Broderlok,  7  Mo.  App. 
19,  20. 

[2]  "It  has  never  been  supposed,"  says  the 
Supreme  Court  of  nilnola,  "that  the  rule  re- 
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qnlied  the  re]«ction  of  tbe  general  terms  en- 
tirely, but  only  tbat  tHey  sltould  be  restrict- 
ed to  cases  of  the  same  kind  •  •  •  enu- 
merated. •  •  •  On  the  contrary,  It  must 
yield  to  another  equally  salutary  rule  of 
coDstmctlon,  viz.,  that  every  part  of  a  stat- 
ute should,  if  possible,  be  upheld  and  given 
Its  appropriate  force."  Misch  y.  Russell, 
136  la  22,  25,  26  N.  £}.  528,  529  (12  L.  R.  A. 
12S). 

The  general  words,  "or  any  other  kind  of 
game^  wild  fowl,  or  birds,  whatsoever,"  fol- 
lowing the  particnlar  kinds  enumerated, 
were  manifestly  intended  by  the  Legislature 
to  include  animals,  fowls,  and  birds  of  a 
wild  nature  that  are  fit  and  commonly  hunt- 
ed for  use  and  food  In  additlmi  to  and  dif- 
lemat  from  those  specified.  Law  Diction- 
ary; English  Stand.  Diet;  Worcester's 
Diet,  verbnm,  "game."  The  term  "wild  fowl" 
means  any  large  eatable  bird  of  a  wild  na- 
ture. 

In  Jonesboro,  U  O.  ft  B.  R.  Go.  T.  Adams, 
174  S.  W.  527-630,  we  said,  "The  lawmakers 
contributed  to  the  preservation  of  wild 
ducks"  by  enacting  a  general  statute,  citing 
section  3618,  Kirby's  Digest 

While  the  exact  question  here  presented 
was  not  before  us  in  that  case,  the  language 
above  used  was  a  correct  interpretation  of 
the  statute. 

The  Judgmoit  Is  therefore  aitirmed. 


HIMBS  et  aL  V.  SHARP.     (No.  258.) 
(Supreme  Court  of  Arkansas.    March  20,  1910.) 

1.  Executors  and  Administrators  ®=9504(1) 

— ACCOUNTB— EXCEPTIOHS— STATUTK. 

Under  Kirby's  Dig.  i  140,  providing  that 
any  heir  may  file  exceptions  to  an  administra- 
tor's account  at  the  term  to  wliich  the  account 
may  be  continued,  and  that,  if  exceptions  are 
not  filed  within  that  time,  the  account  shall  be 
confirmed,  and  not  afterwards  subject  to  investi- 
gation, etc.,  a  party  filing  exceptions  to  an  ac- 
count does  not  have  to  repeat  them  at  each 
term  to  which  the  case  may  be  continued  and 
antil  final  confirmation,  and,  where  exceptors 
could  not  api)eal  from  an  order  dismissing  such 
exception  nntil  final  judgment  was  rendered  con- 
firming or  rejecting  the  account,  the  court's  or^ 
der  C(Hitinuing  the  consideration  of  the  ac- 
count current  for  reinstatement  necessarily  car- 
ried over  the  consideration  of  the  exceptions 
wbeo  such  account  at  a  subsequent  term  came 
up  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Bzecutors  and 
Administrators,  Cent  Dig.  §S  2157,  2165 ;  Dec. 
Dig.  «=>504(1).] 

2.  exeoctdss  amd  aoministratoba  ®s>610(6) 
— Sbitumg  o»  Accounx— Appeal. 

Where  a  judgment  rendered  on  December 
16,  1914,  confirming  the  account  current  of  an 
sdmiDistratrix,  as  against  exceptions  by  the 
beiTs,  recited  that  the  attorney  for  the  heirs  ex- 
cepted to  the  approval  of  such  account  and  pray- 
ed an  appeal  to  the  circuit  court,  which  was 
granted,  the  fact  that  the  motion  and  affidavit 
for  appeal  and  the  Order  granting  the  appeal  pre- 
ceded the  record  entry  of  the  final  order  and 
judgment  on  the  account  made  on  the  same  day 
was  immaterial,  and  such  record  entries,  consid- 


ered together,  showed  a  sufficient  compliance 
with  the  law  to  perfect  the  excejjtors'  appeal  and 
entitle  them  to  be  heard  in  the  circuit  court. 

[EM.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f§  2241,  2246, 
2247 ;  Dec.  Dig.  <8=3510(6).] 

3.  BXECUTOBB  and  ADMINiaTBATOBS  «S>510(1) 
—    EXCEFTIONS    TO    ACCOUNT    —    APPBAI.    — 

Amendment  or  Exceptions. 

In  such  case,  the  appeal  being  perfected  in 
the  circuit  court,  the  appellants,  having  filed 
their  exceptions  in  the  probate  court  as  required 
within  the  time  provided  by  the  statute,  could 
renew  auch  exceptions  or  amend  the  exceptions 
already  filed  In  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  2235;  Dec. 
Dig.  <S=510(1).] 

4.  Courts  ®=»202(5)  —  Probate  Courts  —  Ap- 
PBAii— Bond  fob  Costs— Statute. 

Under  Kirby's  Dig.  ^  1348,  as  amended  by 
Acts  1900,  p.  £^6,  relatmg  to  appeals  to  the 
circuit  court  from  final  orders  and  judgments 
of  the  probate  court  and  sections  1349,  1350,  re- 
lating to  bonds,  a  bond  is  not  required  as  a 
prerequisite  to  an  appeal,  except  in  cases  where 
the  appellant  desires  a  supersedeas. 

[£d.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  I  486;   Dec.  Dig.  <S=>202(6).] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sharp  County; 
J.  B.  Baker,  Judge. 

Exceptions  by  Arminta  Uimes  and  others 
to  the  account  of  Margaret  Norrls  Sharp,  ad- 
ministratrix of  the  estate  of  James  Norrls, 
deceased.  From  a  Judgment  of  the  circuit 
court  dismissing  the  exceptors'  appeal  from 
an  order  approving  the  account  the  excep- 
tors appeaL  Reversed,  and  cause  remanded, 
with  dlrecttons  to  reinstate  the  appeal. 

At  the  December  term,  1912,  of  the  pro- 
bate court  for  the  Southern  district  of 
Sharp  county,  appellee,  as  administratrix  of 
the  estate  of  James  Norria,  deceased,  filed 
for  annual  settlement  her  account  current 
No.  1,  and  same  was  continued  until  the 
next  term.  At  the  December  term,  1913,  of 
the  probate  court,  appellants,  heirs  of  James 
Norrls,  deceased,  filed  exceptions  to  the  ac- 
count and  the  cause  was  continued  to  the 
next  term,  "with  leave  granted  admin- 
istratrix to  restate  said  account  current" 

On  September  18,  1914,  the  court  consider- 
ed the  exceptions,  and  entered  Judgment  sus- 
taining certain  exceptions,  dismissing  others, 
and  ordered  the  administratrix  "to  restate 
said  account  current  accordingly  and  file 
same  so  restated  on  or  before  the  first  day 
of  the  next  term  of  this  court" 

On  the  16th  day  of  December,  1914,  at 
the  December  term  of  the  Sharp  county  pro- 
bate court  Thos.  I.  Herm,  attorney  for 
the  heirs,  presented  an  affidavit  and  prayer 
'for  appeal  from  the  order  and  Judgment  of 
the  probate  court  "made  oa  the  18th  day  of 
September,  1914,  in  refusing  and  disallowing 
their  exceptions  to  account  current  No.  1" 
In  the  matter  of  the  estate  of  James  Norrls, 
deceased,  Margaret  Norrls,  administratrix. 
I     The  record  then  recites  that  on  the  16th 
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day  <rf  December,  1914,  appellants  "asked  and 
obtained  leave  of  tbe  court  to  file  an  affida- 
vit for  an  appeal,"  which  was  by  the  court 
granted,  the  appeal  allowed,  and  the  clerk 
directed  to  make  and  certify  transcript  to 
the  circuit  court  Then  follows  account  cur- 
rent No.  1  for  annual  settlemait  restated  by 
order  of  the  probate  court  made  "on  the  18th 
of  September,  1014."  The  account  current  Is 
set  forth  showing  a  balance  due  the  estate 
according  to  the  account  as  restated  the  sum 
of  ^1,620.72.    Then  foUows  this  "recital: 

"In  the  Matter  of  Account  Current  No.  1. 
Restated  by  Margaret  Norris,  Administra- 
trix of  Estate  of  James  Norris,  Deceased. 
"Now  on  this  day  is  presented  to  the  court  the 
amended  account  current  numbered  1,  filed  by 
Margaret  Norris,  administratrix  of  the  estate 
ot  James  Norris,  deceased,  filed  before  the  first 
day  of  the  present  term  of  this  court,  in  accord- 
ance with  a  former  order  hereof,  and  the  same 
being  examined  by  T.  I.  Herrn,  attorney  for  the 
heirs  of  deceased,  and  no  exceptions  being  filed  to 
said  account  current,  or  any  item  thereof,  by 
any  person  or  persons,  the  same  is  carefully 
exanuned  by  the  court  and  found  correct,  is  in 
all  things  approved,  confirmed,  and  admitted  to 
record,  said  account  current  sbowin([  a  balance 
due  said  estate  by  said  administratrix  the  sum 
of  sixteen  hundred  and  twenty  dollars  and  seven- 
ty-two cents,  and  the  attorney  for  the  heirs  at 
the  time  excepted  to  the  approval  of  said  ac- 
count current,  and  preyed  an  appeal  to  the  cir- 
cuit court  of  the  Southern  district  of  Sharp 
county,  which  is  granted." 

In  the  circuit  court  tbe  appellee  moved 
to  dismiss  the  appeal  for  the  following  rea- 
sons: (1)  Because  there  were  no  exceptions 
filed  in  the  probate  court  to  the  amended  ac- 
count current,  and  that  no  appeal  was  ever 
taken  or  prayed  from  the  order  of  the  pro- 
bate court  approving  said  account  current 
No.  1  as  amended ;  (2)  and  because  the  appel- 
lants have  filed  no  bond  for  costs  as  required 
by  law. 

The  court  found  as  follows:  That  the  rec- 
ord shows  that  there  were  no  exceptions  nor 
objections  to  the  amended,  Restated  account 
current  No.  1  in  the  probate  court,  and  no 
affidavit  nor  prayer  for  appeal  from  its  con- 
firmation either  in  term  time  nor  in  vacation 
— and  further  finds  that  the  said  plaintiffs 
have  filed  no  bond  for  the  costs  as  required 
by  Act  No.  327  of  the  Acts  of  the  Legislature 
of  the  State  of  Arkansas  1909.  The  court 
then  rendered  Judgment  dismissing  the  ap- 
peal, and  for  costs  against  appellants,  which 
Judgment  they  now  seek  to  reverse. 

Appellants,  prose.  David  L.  King,  of  Wll- 
llford,  for  appellee. 

WOOD,  3.  (after  stating  the  facts  as 
above).  [1]  The  court  erred  in  dismissing 
the  appeal.    The  statute  provides: 

"Any  person  interested  as  heir,  legatee  or  cred- 
itor may  file  exceptions  to  such  account,  or  any 
item  thereof,  on  or  before  the  second  day  of  the 
term  of  said  court  to,  which  such  account  may  be 
continued ;  and,  if  exceptions  are  not  filed  with- 
in the  time  specified,  such  account  shall  be  examr 
ined  and  confirmed  as  hereinbefore  provided,  and 
sutdi  account  when  confirmed  shall  never  there- 
after be  subject  to  investigation,  unless  in  a 
court  of  chancery,"  etc.    Kirby'a  Digest,  i  140. 


When  exoeptlons  are  once  filed  under  this 
statute,  unless  they  have  afterwards  been 
withdrawn  by  the  party  making  them,  it  is 
the  duty  of  the  court  to  consider  them  as 
continuing  so  long  as  the  account  current 
is  before  the  court  for  confirmation.  A  party 
filing  exceptions  under  the  statute  to  the  ac- 
count of  the  administrator  does  not  have  to 
repeat  such  exceptions  at  each  term  of  the 
court  to  which  the  cause  may  be  continued, 
and  untU  final  confirmation  the  same  excep- 
tions to  the  account  as  a  whole  or  to  any 
Item  thereof  do  not  have  to  be  made  more 
than  once. 

The  ordw  of  the  probate  court  sustaining 
certain  exceptions  and  dismissing  others  at 
the  term  of  the  court  previous  to  the  term 
at  which  the  account  was  finally  passed  on 
and  confirmed  was  not  a  final  Judgment  so 
far  as  these  exoeptlons  were  concerned.  The 
order  of  the  court  continuing  the  considera- 
tion of  the  account  current  for  restatement 
necessarily  carried  over  the  consideration  of 
the  exoeptlons  that  had  been  made  to  it  when 
such  account,  at  a  subsequent  term,  came  np 
for  consideration  and  confirmation  or  rejec- 
tion. 

It  is  manifest  that  a  party  filing  an  excep- 
tion could  not  appeal  from  the  order  of  the 
court  dismissing  such  exception  until  the 
final  Judgment  was  rendered  confirming  or 
rejecting  the  account  current  The  court 
therefore  erred  In  finding  that  there  were  no 
exceptions  to  the  restated  account  current 
In  the  probate  court 

[2]  The  court  also  erred  in  finding  that 
there  was  no  affidavit  nor  prayer  for  appeal 
from  the  Judgment  of  the  probate  court  con- 
firming the  account  current  It  appears  that 
this  Judgment  was  rendered  on  the  16th  day 
of  December,  1914,  and  it  is  recited  in  the 
Judgment  rendered  on  that  day  that  "the 
attorney  for  the  heirs  at  the  time  excepted  to 
the  approval  of  said  account  current,  and 
prayed  an  appeal  to  the  circuit  court  of  the 
Southern  district  of  Sharp  county,  which  is 
granted."  It  also  appears  that  on  the  same 
day  Thomas  I.  Herrn,  attorney  for  the  heirs, 
filed  a  motion  and  an  affidavit  praying  for 
an  appeal  "from  the  order  and  Judgment  of 
this  court  made  on  the  16th  of  September, 
1914,  in  refusing  and  disallowing  their  ex- 
ceptions to  account  current  No.  1."  And  the 
affidavit  stated  that  they  "verily  beUeve  they 
are  aggrieved  by  said  order  and  Judgment." 
True,  this  motion  and  affidavit  and  the  order 
granting  the  appeal  preceded  on  the  record 
the  entry  of  the  final  order  and  Judgment  on 
the  account,  but  that  could  make  no  dif- 
ference. The  orders  were  made  on  the  same 
day,  and  It  would  be  highly  technical  and 
putting  form  before  substance  to  say  that 
these  record  entries,  when  considered  to- 
gether, were  not  a  sufficient  compliance  wltb 
the  law  to  perfect  appellants'  appeal,  and 
to  entitle  them  to  have  the  same  heard  ta 
the  circuit  court. 

[3]  The  appeal  being  perfected  in  the  <^ 
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cnlt  conrt,  the  apDeDants,  baTlUg  filed  their 
exceptions  In  the  probate  court  as  required 
wltbin  the  time  provided  by  the  statute, 
could  renew  these  exceptions  or  amend  the 
exceptions  already  filed  in  the  circuit  court. 

[4]  The  court  fOund  that  no  bond  for  costs 
was  filed  as  required  by  Act  No.  327  of  the 
Acts  of  the  Legislature  of  the  State  of  Ar- 
kansas of  1900.  Under  section  1848  of  Kii^ 
by's  Digest,  as  amended  by  Act  No.  327, 
supra,  and  sections  1340  and  1350  of  Kirby's 
Digest,  a  bond  is  not  required  as  a  prerequi- 
site to  an  appeal  except  in  cases  where  the 
appellant  desires  a  supersedeas. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  re- 
instate the  appeaL 

EIBBT,  3.,  dissents. 


BRBTSACHKB  v.  STATE.    (No.  202.) 
(Sai»enie  Court  of  Aricansas.    Mardi  20, 191&) 

1.  GiURD  JxTEY  9=9lO— Summons  fob  Sfxoui. 
Gbahd  Jubt— Bntbt  oh  Bbcobd— Statotb— 

"MlWUTES." 

Under  tlie  statute  providing  that  if  any 
offense  be  committed  or  discovered  after  the 
grand  jury  idiall  have  lieen  discharged,  the  court 
may.  in  its  discretion,  by  an  order  to  be  entered 
in  the  minutes,  direct  the  sheriff  to  summons  a 
special  grand  jury,  the  entry  of  the  order  to 
gummtnts  upon  the  record  of  the  court,  instead 
of  the  judge's  doclcet,  was  a  substantial  com- 

{iliance  with  the  statute:  "minutes"  being  used 
n  the  sense  of  record  of  the  court  in  the  stat- 
ute. 

[Ed.  Note.— For  otlier  eases,  see  Grand  Jury, 
Cent.  Dig.  g  27;   Dec.  Dig.  <S=>10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Minutes.] 

2.  Gband  Jubt  «=»10  —  Summons  fob  8p«- 
ciAi.  Obanu  Jubt— Pbofbiktt. 

An  order  directed  to  the  sheriff,  command- 
ing hipi  to  "forthwith  summons  from  the  t>ody  of 
electors  of  this  district  16  good  and  lawful  men 
to  serve  as  meml>er8  of  this  special  grand  jury," 
to  inve8tigB.te  an  offense  committed  or  discov-. 
ered  after  discbarge  of  the  grand  jury,  being 
designated  as  a  "scire  facias"  instead  of  a  "ve- 
nire facias,"  was  a  mere  clerical  misprision  not 
affecting  an  indictment. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  |  27 ;   Dec.  Dig.  «=»!&] 

S.  Gband  Jubt  «53iO  —  Summons  vob  Sfb- 
ciAJC  Gkano  Juby— Dibection  xo  Clsbk  to 

ISSUK. 

Where  an  order  of  court  for  a  special  grand 
jury  was  directed  to  the  clerk,  instead  of  the 
sheriff,  but  the  order  itself  was  by  him  issued 
to  the  sheriff,  the  proceedings  were  not  improp- 
er, and  the  indictment  found  by  the  body  was 
valid. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §  27;   Dec.  Dig.  «=3lO.] 

4.  HoMiciDK  «=3l56(l)— Evidence— Mauck. 
In  a  prosecution  for  murder,  testimony  cal- 
culated to  cause  the  jury  to  believe  that  defend- 
ant, upon  slight  or  no  provocation,  was  under- 
taking to  ran  down  and  rebuke  or  chastise 
those  whom  he  fancied  liad  wronged  him  by 
agreeing  to  pay  the  fine  of  one  who  was  to  give 
him  a  licUng.  and  that  in  so  doing  he  was  manl- 
fssting  a  wioked  and  abandoned  disposition,  and 
that  ft  was  such  malice  which  caused  him  to 


ult  and  slay  decedent,  tiiere  being  no  evi- 
dence to  show  that  decedent  was  one  of  the  par- 
ties whom  defendant  was  seeking,  was  improp- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  IHg.  H  286,  287 ;   Dec.  Dig.  «=9l66(l).] 

6.  DEPosrrioNS  «=>73— Cbbtiticate  of  Orn- 
OBB— Statute. 

Under  Kirby's  Dig.  |  8185,  providing  that 
the  certificate  of  the  officer  shall  state  the  time 
and  place  of  taking  the  deposition,  that  the 
witness  was  duly  sworn  l>efore  be  gave  his  tes- 
timony, and  that  his  testimony  was  written, 
read  to,  and  subscribed  by  him  in  the  presence 
of  the  officer,  and  also  state  by  whom  it  is  writ- 
ten, and  which  of  the  parties,  in  person,  or  by 
a^nt  or  attorney,  was  present  at  the  examina- 
tion of  the  witness,  the  certificate  of  an  officer 
who  took  offered  depositions,  reading:  "State 
of  Illinois,  County  of  Alexander.  John  T. 
Brown,  Cairo,  111.,  bein^  first  duly  sworn,  de- 
poses and  says  that  be  is  the  commissioner  be- 
tore  whom  W.  H.  Wood  was  taken  in  the  case 
of  The  State  of  Arkansas,  Plaintiff,  v.  J.  A 
Breysacher" — was  insufficient,  and  the  court's 
action  in  excluding  the  depositions  proper. 

[Bd.  Note.— For  other  cases,  see  Depositions, 
Gent  Dig.  |  165 :  Dec.  Dig.  «S378.] 

Eirl>y,  J.,  dissenting. 

Appeal '  from  Ctrcnlt  Court,  MisslBBlppl 
County;  W.  J.  Driver,  Judge. 

3.  A.  Br^sacher  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Judg- 
ment reversed,  and  cause  remanded  for  new 
trial,  unless  the  Attorney  General  elects  to 
have  defendant  sentenced  for  voluntary 
manslaughter. 

At  a  regular  term  of  the  circuit  court  of 
Mississippi  county,  the  prosecuting  attorney 
petitioned  the  court  for  an  order  impaneling 
a  sijccial  grand  Jury  to  inquire  Into  the  Wil- 
ing of  one  Johnny  Bryeans,  which  occurred 
after  the  regular  grand  Jury  had  adjourned. 
The  court  gpranted  the  petition  and  issued 
an  order,  which  Is  designated  as  a  scire 
facias,  to  the  sheriff  of  Mississippi  county, 
commandtng  him  forthwith  to  summons 
from  the  body  of  the  electors  "16  good  and 
lawful  men  to  serve  as  members  of  the  grand 
Jury."  The  clerk  entered  the  order  upon 
the  circuit  court  record  and  issued  an  order 
directed  to  the  sheriff,  commanding  him 
to  summons  "from  the  body  of  the  Chick- 
asawlM  district  of  Mississippi  county  16 
good  and  lawful  men,"  etc.,  to  act  as  special 
grand  Jurors.  The  jury  was  duly  Impaneled, 
and  returned  an  Indictment  against  the  ap- 
pellant, charging  blm,  in  correct  form,  with 
the  crime  of  mjorder  in  the  first  degree  In 
the  killing  of  one  Johnny  Bryeans.  The  ap- 
pellant was  convicted  of  murder  in  the  sec- 
ond degree,  and  his  punishment  fixed  by 
the  sentence  and  Judgment  of  the  coutt  at 
21  years  In  the  state  penitentiary,  from 
wbkdi  he  duly  prosecutes  this  appeal. 

C.  A.  Cunningham  and  Gravette  &  Rod- 
gers,  all  of  Biythevllle,  for  appellant  Wal- 
lace Davis,  Atty.  Gen.,  and  Hamilton  Moses, 
Asst  Atty.  Gen.,  for  the  State. 


4s»For  other  eases  sea  tame  topic  sad  KST-NUMBBR  In  all  Key-Numbered  DlcMta  and  Indum 
184S.W.-28 
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WOODv  3.  (after  stating  the  facts  as 
abOYtt).  [1-3]  Appellant  contends  that  the 
court  erred  tn  overruling  his  motion  to 
quash  the  indictment  because  the  order  call- 
ing (or  a  special  grand  Jury  was  not  entered 
on  the  minutes  of  the  court  and  uras  directed 
to  the  clerk  instead  of  the  sheritT,  and  be- 
cause It  was  designated  a  scire  facias  in- 
stead of  a  venire  fadas.  There  is  nothing 
in  any  of  these  objections.  The  statute  pro- 
vides: 

"If  any  offense  be  committed  or  discovered 
during  the  sitting  of  any  coart  after  the  grand 
jury  attending  such  court  shall  have  been  dis- 
charged, such  court  may,  in  its  discretion, 
by  an  order  to  be  entered  in  the  minutes,  direct 
the  sheriff  to  summon  a  special  grand  jury." 
Klrby's  Dig.  f  221». 

The  entering  of  the  order  upon  the  record 
of  the  court,  instead  of  on  the  Judge's  docket, 
was  a  substantial  compliance  with  the  stat- 
ute. It  was  the  purpose  of  the  lawmakers 
simply  to  have  the  order  entered  upon  the 
ofiScial  record  of  the  court.  That  is  the 
meaning  of  the  word  "minutes,"  as  used  In 
the  statute. 

Designating  the  order  as  a  "scire  facias" 
instead  of  a  "venire  facias"  was  a  mere 
clerical  misprision.  The  order  Itself  was  di- 
rected to  the  sheriff,  and  commanded  him  to 
"forthwith  summons  from  the  body  of  elec- 
tors of  this  district  16  good,  and  lawful  men 
to  serve  as  members  of  this  special  grand 
Jury,"  which  showed  that  It  was  a  venire 
facias.  It  was  wholly  Immaterial  what  the 
order  was  called,  since  the  purpose  of  the 
order  was  clearly  stated  therein,  and  was 
understood  by  the  officer  and  complied  with. 
The  clerk  was  directed  to  issue  the  order, 
but  the  order  itself  was  by  him  issued  to  the 
sheriff.  The  proceedings  were  In  all  things 
regular,  and  the  court  did  not  err  in  over- 
ruling the  motion  to  quash  the  indictment. 
See  Dawson  v.  State,  180  S.  W.  761. 

The  appellant  was  one  of  the  bosses  in 
the  employ  of  the  Cihicago  Mill  &  Lumber 
Company.  Bryeans  was  permitted  to  haul 
wood  from  the  mill  and  supply  the  mill  em- 
ploy^ and  its  ofllcers  and  such  other  per- 
sons as  he  cared  to.  When  there  was  a 
surplus  of  wood  at  the  mill,  It  was  sold  to 
anybody  who  wanted  it  It  was  a  rule  of 
the  company  not  to  allow  any  one  to  bother 
the  men  who  were  employed  at  the  mill,  or 
to  talk  to  them  while  they  were  at  work. 
Bryeans,  It  appears  from  the  testimony,  had 
been  violating  this  rule,  and  appellant  had 
rCTaonstrated  with  him  about  It,  and  on  the 
day  of  the  killing  appellant  approached  him 
again,  as  he  stated,  to  protest  against  bis 
further  Interference  with  the  employ^  at 
the  mill,  and  that  It  was  during  this  con- 
versation that  the  killing  occurred.  Appel- 
lant relates  the  occurrence  as  follows: 

"As  I  came  out  I  met  Mr.  Schatz  at  the  door, 
and  asked  him  to  go  to  the  boiler  room  with 
me.  On  the  way  over  I  saw  Johnny  Bryeans, 
and  told  Mr.  Sohatx  I  wanted  to  speak  to  him. 
It  .was  the  first  ouportunity  I  had  had.  I  walk- 
ed up  to  him  as  he  was  pulling  the  back  off  of 


hia  wagoa  under  the  kindling  shed,  and  said: 
'Johnny,  I  want  you  not  to  bother  that  negro 
any  more  about  bringing  wood  out.  Come  to 
Mr.  Davidson  or  me,  and  we  will  see  that  you 
get  it'  He  replied,  'I  have  not  been  bothering 
any  of  the  men.'  I  said:  'Ton  will  have  to 
keep  your  driver  oat  of  here,  and  the  other  eve- 
ning you  were  bothering  the  men,  and  it  is 
against  the  rule.  I  do  not  want  it  done.'  He 
said  he  bad  not  been  bothering  the  men.  Mr. 
Schatz  stepped  between  us,  and  said  there  was 
no  need  for  trouble  I  thought  at  the  time  that 
Bryeans  was  going  after  his  knife,  but  did  not 
think  there  would  be  any  trouble.  I  told  him 
every  time  he  came  into  tlie  shop  he  stoimed 
and  talked  to  Skinny  Moixan.  and  be  called 
me  a  God  damned  liar,  and  I  called  him  another 
one,  and  he  put  his  hand  in  his  pocket,  got  his 
knife,  and  ran  at  me  from  a  distance  of  about 
5  or  6  feet  I  backed  away,  but  got  my  foot 
tangled  in  some  trash  and  kindling,  saw  that  I 
could  not  get  away  from  him,  pulled  my  pistol, 
and  shot  mm.  I  could  tell  by  the  look  m  hia 
eyes  that  he  was  going  to  cut  me.  I  had  no  in- 
tention of  killing  him.  If  I  could  bring  him 
back  by  serving  a  term  in  the  penitentiary  I 
would  gladly  do  so." 

This  testimony  of  appellant  as  to  what 
took  place  at  the  time  of  the  fatal  rencoun- 
ter was  substantially  corroborated  by  witness 
Schatz,  who  was  In  company  with  appellant 
at  the  time  he  approached  Bryeans,  and  also 
witness  Stinnett,  who  was  near  by  and  ob- 
serving them. 

On  behalf  of  the  state  a  witness  testified 
as  follows: 

"I  wag  something  like  45  or  50  feet  away.  Mr. 
Bryeans  was  facing  Mr.  Breysacher,  and  Brey- 
sacher's  back  was  to  me ;  Mr.  Schatz  was  lean- 
ing against  the  back  of  wagon.  I  saw  Mr.  Brey- 
sacher 8te|>  back  about  one  step  and  fire.  Mr. 
Bryeans  did  not  fall  for  about  a  minute,  and 
I  thought  he  had  missed  him.  At  the  timp  the 
shot  was  fired,  Mr.  Bryeans  was  standing  fac- 
ing towards  Mr.  Breysacher  with  his  hands  at 
his  sides.  He  stood  in  that  position  until  he 
weakened  down." 

Witness  went  to  where  Bryeans  was  lying, 
and  saw  no  weapon.  They  were  5  or  6  feet 
apart  when  the  shot  was  fired.  Witness  was 
In  a  position  to  see  Bryeans  and  could  have 
seen  same  if  he  had  had  a  knife  in  bis  hand. 
However,  he  was  not  expecting  any  trouble, 
and  did  not  remember  having  seen  any  knife. 
Witness  stated  that  he  himself  was  very 
much  excited,  and  did  not  know  whether  be 
saw  any  movements  or  not;  did  not  pretend 
to  say  Mr.  Bryeans  did  not  have  a  knife; 
he  might  liave  had  one,  but  witness  did  not 
see  it 

One  other  witness  testified  that  he  was 
about  16  teet  from  Bryeans  when  the  dispute 
between  him  and  appellant  arose.  He  could 
not  hear  what  was  said.  Immediately  after 
they  stepped  back  from  the  wagon  Bryeans 
started  towards  Breysacher.  As  he  started 
Breysacher  readied  back,  but  witness  did  not 
see  him  put  his  hand  in  his  j^ocket  and  bring 
It  out  He  bad  a  gun.  Bryeans  turned 
around,  sank  to  his  knees,  and  fell  over. 
Witness  could  see  his  hands,  and  he  did  not 
have  any  knife.  Witness  never  saw  Brey- 
sacher's  pistol ;  Just  saw  tlte  motiMi  of  his 
arm.  Witness  had  his  eyes  on  Bryeans  at 
the  time,  and  was  looking  at  him  at  the 


Digitized  by 


Google 


AriL) 


BIUBYSACHBR  t.  STATE 


435 


tine  to  see  If  he  pat  a  knife  in  hla  pockety 
and  he  dldnt  do  It  His  hands  were  down 
tt  hie  Bides,  and  he  never  moved  them. 

Another  witness  testified  that  he  saw  Biye- 
ans  advance  toward  Breysacher  a  couple  of 
steps;  coold  not  say  that  he  was  d<^ng  any- 
thing at  the  time  he  was  shot  He  stepped 
back  and  dropped  his  hands  to  his  sides; 
never  pat  his  hands  In  his  pockets.  Witness 
did  not  see  any  knife. 

Other  witnesses  on  behalf  of  the  state, 
wliose  attention  was  called  to  the  occurrence 
by  the  pistol  shot,  testifled  substantially  to 
tbe  effect  that  the  participants  seemed  to  be 
standing  perfectly  still ;  that  Bryeans'  hands 
were  hanging  by  bis  siges.  They  did  not  see 
blm  pat  his  hands  in  his  pocket  from  the 
time  he  was  shot  until  he  sank  down.  They 
conld  have  ee&i  the  knife  If  he  had  bad  one 
in  his  hands.    One  witness  testifled : 

"At  the  crack  of  the  pistol  I  looked  up  and 
saw  Mr.  Gus  (Breysacher)  standing  with  it  (the 
pistol)  in  his  hand.  Mr.  Bryeans  was  stand- 
ing 10  feet  away,  with  both  of  his  bands  by  bis 
side.  I  conld  see  his  hands  distinctly;  he  did 
not  have  anything  in  them." 

Another  witness  testifled  sobstantially  to 
the  same  effect 

The  above  testimony  presents  tbe  dream- 
stances  of  the  fatal  rencounter  from  the 
viewpoints  of  the  appellant  and  the  state. 

A  witness  by  the  name  of  Potts  testified' 
that  prior  to  the  3d  of  April  he  had  been 
employed  by  Bryeans,  and  before  that  day 
Bryeans  had  discharged  him,  and  told  wit- 
ness at  the  time  that  be  did  so  because  Gus 
Breysacher  said  that  witness  was  bossing 
the  negroes  too  much.  The  evening  before 
the  klUlng  witness  was  with  several  boys 
in  the  barber  shop,  and  they  agreed  among 
themselves  that  if  witness  would  whip  Brey- 
sacher they  woold  pay  witness'  fine.  Some 
of  tbe  boys  were  employes  at  the  mill.  Over 
the  objection  of  appellant,  witness  was  per- 
mitted to  testify  that  he  stopped  Breysacher 
while  he  was  on  his  way  to  dinner  and  ask- 
ed him  why  he  told  the  damn  lie  on  wit- 
ness;   that  Breysacher  replied: 

"If  yon  think  I  told  a  damn  lie  on  you,  get 
Johnny  Byreans  and  bring  him  up,  and  I  will 
conrince  you  that  I  did  not" 

Another  witness  testified  that  about  12:30 
o'dodc  oa  the  day  of  the  kilUng  he  had  a 
oonversatlon  with  Breysacher,  and,  over  the 
objectlim  of  ai^Uant,  witness  was  iiermitted 
to  state  that  Breysacher  said  to  witness: 
"When  yon  get  money  to  donate  on  anybody 
else's  flne  donate  some  on  mine."  Witness 
told  Breysadier  that  he  had  agreed  to  pay  a 
dollar  on  Potts'  flne,  and  Breysacher  said 
that  he  had  not  done  anything  to  the  boys. 
Witness  Jokingly  said  that  he  would  pay  a 
dcdlar  towards  paying  Potts'  fine  if  he  would 
whip  Breysacher.  Breysacher  replied  that 
he  was  glad  that  witness  did  not  have  any 
more  than  that  to  do  with  it,  and  left  wit- 
ness laughing  and  in  a  good  humor.  That 
was  30  or  40  minutes  before  tbe  kilUng. 


Another  witness  was  permitted,  over  tbe 
objection  of  appellant,  to  state  that  about 
five  minutes  ibefore  the' killing  he  had  a  con- 
va:«atton  with  Breysacher,  in  whidi  Brey- 
sacher had  reproached  him  for  offering  a  dol- 
lar on  Potts'  fine  if  Potts  would  give  Brey- 
sacher a  whipping;  that  Breysacher  said  to 
witness  that  it  was  none  of  witness'  bnslness 
who  told  him  (Breysacher)  about  it;  that 
Breysacher  struck  witness  and  said  some- 
thing to  witness  that  he  did  not  remember. 
Witness  found  that  he  was  mad  and  tried  to 
get  loose  from  him.  He  got  loose  and  went 
in  the  mill,  and  Breysacher  caught  him 
again.  Witness  only  regarded  what  tie  Potts 
boy  said  as  a  joke,  and  did  not  apologize  be- 
cause Breysacher  did  not  give  him  time. 
Breysacher  said  to  witness  that  there  were 
seven  more  that  he  was  going  to  see. 

Now  it  was  not  shown  that  Bryeans  was 
one  of  those  in  the  barber  shop  who  offered 
to  pay  Potts'  flne  if  he  should  whip  Breysach- 
er, and  there  Is  no  testimony  whatever  to 
connect  Bryeans  with  that  conversation; 
nothing  to  show  that  the  appellant  harbored 
any  Ul  will  towards  Bryeans  growing  out  of 
the  occurrence  in  the  barber  shop.  There 
was  nothing  to  show  that  Breysacher  had 
reference  to  Bryeans  when  he  stated  to  Al- 
bert Bums  that  there  were  seven  more  he 
was  going  to  see  in  regard  to  the  proposition 
tq  pay  Potts'  flne.  There  was  nothing  to 
show  that  there  was  any  Ul  feeling  on  the 
part  of  Breysacher  towards  Bryeans  before 
the  fatal  rencounter.  Breysacher  testifled 
that  he  8Lud  Bryeans  were  good  friends ;  that 
they  had  had  no  difficulty  whatever;  that 
there  was  no  ill  feeling  existing  between 
them ;  and  that  he  had  not  connected  John 
Bryeans  with  tbe  conversation  in  the  barber 
shc^  and  had  no  IntMition  of  mentioning  the 
bai4)er  8h<^  occurrence  to  him  at  the  time  he 
approached  him  about  disturbing  tbe  men  in 
the  box  factory.  So  the  occurr^ice  in  the 
barber  shop,  whidi  so  aroused  the  temper  of 
the  appellant  as  to  cause  him  to  violently  at- 
tack one  of  the  parties  and  to  declare  that  he 
was  going  to  see  the  others  for  the  same 
purpose,  had  no  connection  whatever  with 
the  matter  between  Bryeans  and  appellant 
out  of  which  the  difficulty  grew  and  which 
resulted  in  the  death  of  Bryeans. 

[4]  Now  the  effect  ot  the  testim<xiy  of  wit- 
nesses Potts,  Bums,  and  Owens  was  to  show 
that  Breysacher  was  in  an  111  humor,  and 
was  harboring  ill  will  towards  those  who  had 
participated  in  the  occurrence  at  the  barber 
shop  when  Potts  proposed  to  whip  Breysach- 
er, and  the  others  present  agreed  to  pay  his 
fine  If  he  would  do  so ;  that  he  was  so  embit- 
tered against  them  that  he  was,  on  the  day 
of  the  killing  and  Just  a  short  time  before, 
engaged  in  looking  them  up  and  calling  them 
to  account  for  what  they  had  said  and  the 
part  they  had  taken  in  the  proposal  by  Potts 
to  give  him  (appellant)  a  whipping;  that  he 
had  gone  to  the  extent  of  making  a  violent 
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attadc  upon  ooe  of  them,  and  bad  declared 
that  there  were  seven  more  tbat  be  expected 
to  see.  Xbe  testimony  was  calculated  to 
cause  tbe  Jury  to  beUeve  tbat  tbe  appellant, 
upon  apparently  a  very  slight  provocatlcm,  or 
no  provocation  whatever,  was  undertaking  to 
run  down  and  rebuke  or  chastise  those  whom 
he  fancied  bad  done  him  a  wrong,  and  that  In 
BO  doing  be  was  manifesting  a  wicked  and 
abandoned  disposition,  and  that  It  was  this 
malice  and  bad  temper  which  caused  him  to 
assault  and  slay  Bryeans.  In  Deal  v.  State, 
82  Ark.  68,  100  S.  W.  75,  a  witness  was  per- 
mitted to  testify  tbat  a  few  hours  before  tbe 
killing  tbe  defendant  bad  threatened  to  shoot 
his  gun  until  It  melted  If  they  didn't  quit  run- 
ning over  blm.  His  threat  was  not  directed 
to  any  particular  Individual,  and  tbe  deceas- 
ed was  not  mentioned.  In  commenting  np<« 
this  testimony  we  said: 

"It  tended  to  show  a  *  *  *  malevolent 
spirit,  a  wicked  and  abandoned  diepositioD ;  that 
appellant  was  in  a  frame  of  mind  (atallj  bent 
on  mischief  which  culminated  in  the  killing  of 
Bronson.  But  the  testimony  was  clearly  in- 
competent, bocauae  the  threat  'to  shoot  his  gun 
till  it  melted,'  made  several  hours  before  the 
tragedy,  was  not  directed  against  Bronson,  tbe 
man  who  was  killed,  'but  against  another  fel- 
low.' The  proof  showed  that  there  was  no  ill 
will  between  appellant  and  Brcmson  before  tbe 
killing.  On  the  contrary,  they  were  shown  to 
be  on  friendly  terms." 

We  held  In  tbat  case  tbat  tbe  admission  of 
such  testimony  was  error,  citing,  cases.  The 
principle  announced  In  tbat  case  rules  this. 

[6]  Tbe  court  excluded  offered  depositions 
of  certain  witnesses  taken  at  Cairo,  IlL,  to 
establish  tbe  reputation  of  ai^ellant's  wit- 
ness Schatz  for  truth  and  morality.  Tbe 
certificate  of  tile  officer  taking  tbe  offered  de- 
positions was  as  follows: 

"State  of  Illinois,  Countif  of  Alexander.  John 
T.  Brown,  Cairo,  lU.,  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  commissioner 
before  whom  W.  H.  Wood  was  taken  in  the  case 
of  The  State  of  Aiicansas,  Plaintiff,  v.  J.  A. 
Breysacher,  Defendant  He  also  further  states 
that  he  has  no  connection,  either  directly  or  in- 
directly, with   the  said  Breysacher. 

"[Signed]    John  T.  Brown,  Commissioner," 

Our  statute  provides: 

"The  certificate  of  the  officer  shall  state  the 
time  and  place  of  taking  the  deposition ;  that 
the  witness  was  duly  sworn  before  he  gave  his 
testimony,  and  that  his  testimony  was  written, 
read  to  and  subscribed  by  him  in  the  presence 
of  the  officer;  and  also  state  by  whom  it  was 
written,  and  which  of  the  parties,  in  person,  or 
by  agent  or  attorney,  was  present  at  the  exami- 
nation of  the  witness."    Kirby's  Digest,  f  3186. 

Tbe  depositions  bad  no  caption  showing 
tbe  style  of  tbe  case  in  which  they  were  to 
be  used.  Tbe  certificate  of  tbe  officer  did 
not  comply  with  our  statute,  and  therefore 
tbe  court  did  not  err  in  excluding  tbe  deposi- 
tions in  tbe  form  in  which  they  were  offered. 

Tbe  court  erred  in  admitting  tbe  Incompe- 
tent testimony  above  Indicated,  and  the  Judg- 
ment will  be  reversed.  But  it  does  not  fol- 
low that  the  appellant  is  entitled  to  a  new 
trlaL    Tbe  only  effect  of  tbe  lncomj;)etent  tes- 


timony was  to  show  malice  on  the  part  of  the 
appellant,  and  tbe  prejudicial  effect  of  tbls 
testimony,  therefore,  will  be  eliminated  It 
tbe  verdict  Is  reduced  from  mnrder  in  tbe 
second  degree  to  manslaugbter.  For  tbe  Jury 
did  not  accept  tbe  testimony  on  belialf  of  tbe 
appellant  tending  to  show  tbat  be  was  Justi- 
fied in  taking  tbe  life  of  his  fellow  num.  On 
the  contrary,  their  verdict  shows  tbat  tbey 
believed  tho  testimony  of  tbe  witnesses  for 
tbe  state  on  this  issue,  and  wltb  the  incompe- 
tent testimony  tending  to  show  malice  elimi- 
nated, it  is  manifest  tbe  Jury  would  not  have 
returned  a  verdict  tor  a  lower  offense  tlian 
that  of  voluntary  manidaaghter. 

Tbe  Judgment  wilL  therefore  be  reversed, 
and  tbe  cause  remanded  tor  a  new  trial,  un- 
less the  Attorney  General,  within  15  days, 
shall  elect  to  have  appellant  sentenced  to  im- 
prisonment In  tbe  penitentiary  for  voluntary 
manslaughter. 

KIBBT,  J.,  dissents. 


AUiBN-WBST  COMMISSION  CO.  t.  HAR- 
SHAW  et  aL    (No,  257.) 

(Supreme  Court  of  Arksosas.    March  20,  1910.) 

1.  DOWBB  «=991  —  iNCtniBBARCB  —  CONVET- 
AIVCK. 

Defendant,  owning  an  undivided  seven- 
twelfths  of  land.  Incumbered  by  the  unassigned 
dower  interest  of  her  mother  which,  when  as- 
signed, would  have  been  a  life  estate  in  an  undi- 
vided two-twelfths,  who  conveyed  an  undivided 
five-twelfths  by  deed  with  full  covenants  of  war- 
ranty, held  the  remaining  interest,  sufficient  to 
satisfy  the  dower  incumbrance,  subpect  to  such 
incumbrance,  so  that  it  created  no  mcumbrance 
upon  the  interest  conveyed,  the  grantee  of  which 
bad  the  right  to  re<juir«  the  dower  interest  to 
be  taken  out  of  the  interest  reserved,  under  the 
equitable  rule  that  the  court  will  as  between  the 
parties  to  the  equities  treat  the  subject-matter 
as  if  the  equity  had  been  worked  out  and  as  im* 
pressed  with  the  character  wlilch  it  would  have 
then  borne. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  I  332;   Dec.  Dig.  <S=991.] 

2.  OovKNAWTB  <S=»9e(2)— Warkasty— Bbkach, 

Under  such  conveyance,  tliere  was  no  breach 
of  the  warranty,  as  long  as  there  were  other 
lands  of  the  nantor  on  which  the  dower  Interest 
could  take  effect. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Cent  Dig.  {  112;  Dec.  Dig.  «=»86(2).] 

3.  PABTmoR  ®=>87  —  RBiifBUBSBirEirr  fob 
DowEK— Laches. 

Plaintiff,  who  bad  been  In  possession  of 
land,  paying  over  to  a  widow  having  an  unas- 
signed dower  interest  of  two-twelfths  her  part 
of  the  rent,  was  not  guilty  of  laches  In  failing  to 
assert  its  claim  for  reimbursement  where  such 
right  did  not  exist  until  the  lands  were  sold  to 
it  by  defendant,  whose  remaining  land  was  sub- 
ject to  the  dower  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  {  258;   Dec.  Dig.  «=»87.] 

Appeal  from  Lonoke  Chancery  Court;  Jna 
S).  Martlneau,  Chancellor. 

Acticm  for  partition  by  tbe  Allen-West 
Commission    Company   against   Mrs.    M.    L, 
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Eanhaw  and  others.  Deeree  for  defend- 
ants, and  plaintiff  appeals.  Bereraed  and  re- 
manded, with  dlrectlona. 

Moor«,  Smith,  Moore  &  Trieber,  of  Little 
Bock,  and  Geo.  M.  Ghapllne,  of  Lonoke,  for 
appellant.  TrlmUe  &  WUUams,  of  Lonoke, 
and  Blackwood  &  Newman,  of  Little  Bock, 
for  appellees. 

UcCULLOGH,  a  J.  The  facts  of  this  case, 
aboot  which  there  Is  no  dispute,  are  as  fol- 
lows: 

Danld  Harshaw  and  his  son,  L.  D.  Har- 
ahaw,  owned,  as  eQnal  tenants  In  common,  a 
tract  of  land  In  Lonoke  county.  Ark.,  con- 
sisting of  480  acres.  I*  D.  Harshaw  died  In- 
testate prior  to  the  year  1883  (the  precise 
date  of  his  death  not  being  stated  In  the  rec- 
oidof  this  case),  leaving  surviving  his  widow, 
Mrs.  M.  U  Harshaw,  and  two  clilldren,  Mary 
Z.  Patrick  and  Robert  M.  Harshaw,  and  the 
last-named  child  subsequently  died  Intestate 
and  wlthont  issue,  leaving  as  his  sole  heir  at 
law  bis  sisto:,  the  said  Mary  Z.  Patrick. 
Daniel  Harshaw  died  intestate  In  the  year 
1883,  leaving  surviving  as  his  heirs  at  law 
Us  granddaughter,  the  said  Mary  Z.  Patrick, 
and  a  son,  John  B.  Harshaw,  and  four  daugh- 
ters. It  la  thus  seen  that  Mrs.  Patrick  In- 
lierited  an  undivided  one-half  of  the  land 
from  her  father,  L.  D.  Harshaw,  subject  to 
tlie  dower  Interest  of  her  mother,  Mrs.  M.  L. 
Harshaw,  and  also  Inherited  an  undivided 
one-twelfth  Interest  In  the  land  from  her 
gnuidftttlier,  Daniel  Harshaw.  which  gave 
her  an  undivided  seven-twelfths,  subject  to 
tl>e  dower  Interest  of  her  mother  In  two- 
twelfths.  The  dower  Interest  of  Mrs.  M.  L. 
Harshaw  onder  the  statutes  of  this  state 
amonnted  to  a  Mfe  estate  in  one-third  of  her 
husband's  Interest,  which,  when  assigned, 
would  have  given  her  a  life  estate  in  an  un- 
divided two-twelfths.  John  R.  Harshaw  sub- 
sequently purchased  an  undivided  flve-sixths 
from  Mrs.  Patrick,  and  the  latter  conveyed 
to  him  by  deed  dated  April  9,  1898,  contain- 
ing fuU  covenants  of  warranty.  This  gave 
John  B.  Harshaw  an  undivided  six-twelfths 
interest  In  the  land,  and  he  subsequently  pur- 
chased the  Interests  of  three  of  his  sisters 
and  received  deeds  of  conveyance,  thus  giv- 
ing him  title  to  an  undivided  nine-twelfths. 

Jolm  R.  HaiBhaw  subsequently  mortgaged 
his  interest  to  aiq>ellant,  Allen- West  GDm- 
mission  Company,  and  the  mortgage  was  duly 
foreclosed  and  appellant  acquired  title  un- 
der said  foreclosure  by  deed  dated  Septem- 
ber 23, 1907.  Mary  Z.  Patrick  died  Intestate 
in  the  year  1901,  leaving  surviving  her  four 
ddldren,  who  are  the  appellees.  Appellant 
took  possession  of  the  lands  after  Its  pur- 
chase at  the  foreclosure  sale,  and  through  Its 
agents  has  collected  the  rents  and  disbursed 
the  same,  paying  to  Mrs.  M.  L.  Harshaw,  the 
widow  of  L.  D.  Harshaw,  two-twelfths  there- 
of as  her  Interest  In  the  dower  lands,  and 
<]m  paying  to  Mrs.  B.  S.  Davis,  the  daughter 


of  Daniel  Harshaw  who  had  not  conveyed 
away  her  one-twelfth  Interest,  an  amount 
equal  to  her  Interest  In  rent  of  the  lands, 
and  retaining  the  balance  of  the  rents  of  the 
undivided  nine-twelfths. 

AppeUant  Instituted  this  action  in  the 
chancery  court  of  Lonoke  county  for  a  parti- 
tion of  said  lands,  or  sale  thereof  in  the 
event  i>artltlon  could  not  be  made,  and  the 
w4dow,  Mrs.  M.  L  Harshaw,  and  the  chil- 
dren of  Mary  Z.  Patrick,  and  Mrs.  E.  S. 
Davis  were  made  defendants.  The  dower  of 
Mrs.  Harshaw  has  never  be^  assigned  and 
it  was  agreed  between  all  the  parties  to  this 
■nit  that  the  value  of  her  dower  interest  was 
the  sum  of  |600,  which  should  be  paid  to  her 
out  of  the  proceeds  of  the  sale  of  the  land  in 
lien  of  the  assignment  of  her  dower  In  Mnd. 
Hie  lands  were  sold  under  decree  of  the 
court  by  a  commissioner,  and  in  dividing  the 
proceeds  the  chancery  court  decided  that  the 
(600  paid  to  the  widow,  Mrs.  Harshaw, 
should  lie  deducted  equally  from  each  of  the 
one-twelfth  Interests  which  descended  from 
L.  D.  Harshaw,  which  constituted  a  deduc- 
tion of  $500  of  the  amount  from  appellant's 
distributive  share  of  the  proceeds  and  one- 
twelfth  from  the  share  of  the  Patrick  chil- 
dren. The  court  also  decided  that  the  Pat- 
rick children  were  entitled  to  one-twelfth  of 
the  rents  collected  by  appellant  during  pre- 
vldus  years  and  paid  over  to  the  widow,  and 
entered  a  decree  deducting  the  amount  of 
the  rents  from  appellant's  distributive  share 
in  the  proceeds  of  the  sale.  That  was  done 
over  objections  of  appellant  An  appeal  has 
been  prosecuted  to  this  court,  and  the  only 
controversy  now  relates  to  the  one  between 
appellant  and  the  Patrick  children  concern- 
ing the  distribution  of  the  funds. 

[1]  Mary  Z.  Patrick  owned  an  undivided 
seven-tweUths  of  the  land,  whldi  was  In- 
cumbered by  the  unasslgned  dower  Interest 
of  her  mother,  which  when  assigned  would 
have  been  a  life  estate  In  an  undivided  two- 
twelfths.  Mrs.  Patrick  conveyed  an  undi- 
vided flve-twelfths  to  John  B.  Harshaw  and 
executed  a  deed  with  full  covenants  of  war- 
ranty. The  dower  Interest  of  the  widow  con- 
stitnted  an  Incumbrance  on  the  title.  Hewitt 
V.  Cox,  68  Ark.  225,  15  S.  W.  1026,  17  8.  W. 
873 ;  Seldon  v.  Dudley  E.  Jones  Co.,  74  Ark. 
348,  85  S.  W.  778;  Vanghan  v.  Butterfleld, 
85  Ark.  289,  107  S.  W.  993,  122  Am.  St  Rep. 
31. '  If  the  dower  Interest  operated  as  an 
Incumbrance  upon  the  interest  conveyed  to 
John  B.  Harshaw,  an  eviction  thereunder 
would  have  constituted  a  breach  of  the  war- 
ranty; but  we  are  of  the  opinion  that  It  did 
not  constitute  an  Incumbrance  upon  the  part 
so  conveyed  for  the  reason  that  sufficient  in- 
terest remained  in  the  grantor  to  satisfy  the 
dower  Incumbrance.  In  other  words,  the 
dower  is  held  to  be  an  Incumbrance  oa  the 
remaining  Interest  for  the  reason  that  the 
owner  of  the  title  under  the  conveyance  to 
John  B.  Harshaw  has  the  right  to  require 
the  dower  Interest  to  be  taken  out  of  the  in- 
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terest  reserved.    This  results  from  the  plain 
principles  of  equity  that: 

"The  court  will,  as  between  the  parties  to  the 
equities,  treat  the  subject-matter  as  if  the  equity 
had  been  worked  out  and  as  impressed  with  the 
character  which  it  would  have  then  borne."  11 
Am.  &  Eng.  Ency.  of  Lav,  181. 

To  state  It  in  another  form,  Mrs.  Patrick 
in  conveying  with  covenants  of  warranty 
five-twelfths  Interest,  and  reserving  two- 
twelfths,  is  presumed  to  have  intended  to 
convey  free  from  the  dower  and  to  leave 
the  dower  Incumbrance  fastened  upon  the  In- 
terest which  she  continued  to  hold.  This  is 
the  equitable  view  which  Mrs.  Patrick  and 
her  privies  can  be  required  to  observe. 

The  case  of  Rice  v.  Rice,  147  Iowa,  1,  125 
N.  W.  826,  34  U  R.  A.  (N.  8.)  917,  which  is 
dted  on  the  brief  of  appellant,  is  directly 
in  point.  There  the  grantor  conveyed  certain 
lands  by  warranty  deed  free  from  all  Uens 
and  incumbrances;  After  his  death  a  con- 
troversy arose  between  the  grantees  under 
the  deeds  and  the  devisees  under  the  will  of 
the  grantor  as  to  bow  the  dower  should  be 
assigned,  whether  the  grantees  under  the 
deed  should  take  their  lands  free  of  dower 
or  whether  the  dower  should  be  assigned 
In  each  tract.  The  court  held  that  the  gran- 
tees took  free  of  dower  and  that  they  had 
a  right  to  compel  the  widow  to  take  her 
dower  out  of  the  other  lands.  In  dispos- 
ing of  the  matter  the  court  said: 

"We  see  no  way,  however,  to  avoid  giving  ef- 
fect to  these  conveyances  strictly  in  accord  with 
their  terms.  They  were  warranty  deeds  with 
full  covenants.  So  far  as  the  estate  itself  and 
the  beneficiaries  of  the  will  are  concerned,  these" 
deeds  carried  to  the  grantees  the  full  and  com- 
plete title  to  the  tracts  therein  described.  Only 
the  widow  can  ignore  them.  And  she  is  in  no 
position  to  do  so  if  her  'one-third  in  value'  can 
be  set  apart  without  prejudice  to  her  in  the  re- 
maining real  estate  owned  by  the  decedent  at  the 
time  of  his  death.  The  devisees  of  the  will  can 
stand  in  no  better  position  than  the  testator  him- 
self occupied  after  making  such  conveyances.  If 
the  warranty  deeds  were  complete  and  binding 
as  to  him,  they  are  clearly  so  as  to  his  devisees. 
It  is  argued  that  the  remedy  of  the  grantees 
would  be  an  action  for  damages  for  breach  of 
covenants,  and  that  they  could  recover  therein 
only  nominal  damages,  because  the  deeds  were 
executed  as  a  gift  of  the  land.  But  the  grantees 
are  not  bound  to  resort  to  an  action  for  dam- 
ages. We  see  no  ground  for  holding  that  they 
may  not  maintain  their  possession  and  owner- 
ship under  their  deeds  and  in  accordance  with 
the  terms  thereof,  subject  only  to  the  contingency 
that  the  widow  might  resort  to  the  conveyed 
lands  if  necessary  to  the  protection  of  her 
rights." 

The  only  distinction  sought  to  be  made 
between  the  case  Just  dted  and  the  present 
one  is  that  In  the  former  the  widow's  dower 
right  was  inchoate  at  the  time  of  the  execu- 
tion of  the  conveyance,  and  In  the  present 
case  the  widow's  right  was  consummated  by 
the  death  of  her  husband,  lacking  only  an 
assignment  to  perfect  her  right  tn  particular 
portions  of  the  lands.  The  distinction  is 
not,  we  think,  a  controlling  one,  and  we  are 


of  tli»  opinion  that  the  principle  annonnced 
in  the  Iowa  Case,  supra,  is  correct  and  la 
applicable  here.  This  dlsiwses  ot  both  of  Qie 
objectionable  features  of  the  decree  in  de- 
ducting the  widow's  dower  interest  from  ap- 
pellant's share  and  also  decreeing  payment  b; 
appellant  of  rent  for  previous  years  to  appel- 
lees. The  whole  of  the  dower  Interest  shonld 
have  been  deducted  from  the  two  shares  of 
appellees,  the  Patrick  children,  and  inas- 
much as  it  Is  shown  that  appellant  had  paid 
the  rents  over  on  those  two  Interests  to  the 
widow,  appellant  is  not  liable  to  the  Patricl: 
children  for  it 

[21  It  Is  Insisted  that  the  only  remedy  of 
appellant  was  an  action  for  the  breach  of 
warranty,  and  that  the  statute  of  limitatioii 
began  to  run  from  the  date  of  the  execri- 
tion  of  the  deed.  What  we  have  said  dis- 
poses of  that  contention,  for,  as  before  stat- 
ed, there  was  no  breach  of  the  warranty  as 
long  as  there  were  other  lands  on  which  the 
dower  Interest  could  take  effect. 

[S]  It  Is  also  contended  that  appellant  was 
barred  by  laches  in  not  asserting  at  an  ear- 
lier date  Its  claim  for  reimbursement  for 
the  dower.  There  is  no  laches  in  falling  to 
assert  a  right  which  did  not  exist  until  the 
lands  were  sold.  Appellant  has  been  in  pos- 
session of  the  lands,  paying  over  to  the  wid- 
ow her  part  of  the  rents,  and  in  no  view  of 
the  case  can  it  be  said  that  appellant  has 
slept  upon  Its  rights. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  distributing  the  proceeds  of  sale  In  to- 
cordance  with  this  opinion. 


DETROIT  FIRE  &  MARINE  INS.  CO.  v. 
STEWART  et  aL     (No.  252.) 

(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Oabnishkknt     <Ss>235(1)— Jcdomxnt— Bes 
Judicata — Identity  of  Issues. 

Judgment  in  garnishment  of  D.  as  debtor  of 
S.  individually,  is  not  res  judicata  in  an  action 
by  S.  as  trustee,  against  D,,  the  issues  boot 
different. 

[Ed.  Note. — For  other  cases,  see  GarnishmeDt, 
Cent.  Dig.  §S  423-425 ;   Dec.  Dig.  «=»235ri).) 

2.  Garnishment  €=»S1(1)— Place  of  Proceed- 
INO— Debt  Meboed  ih  Judombnt. 

Debt  merged  in  a  judgment  in  one  state  is 
not  subject  to  garnishment  in  another  state. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent.  Dig.  g  146;   Dec.  Dig.  <S=»81(1).] 

3.  Justices  of  the  Peace  «s3l62(l)— Apfeal 

— SuPEBSEDEAa 

Appeal  from  a  judgment  of  a  justice,  vitl 
supersedeas,  does  not  extinguish,  but  merely  sus- 
pends operation  of,  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  600,  603;  Dec.  Dit- 
<&=>162(1).] 

Appeal  from  Circuit  Court,  Miller  County: 
G.  R.  Haynle,  Judge. 

Action  by  Z.  C.  Stewart,  trustee,  and  oth- 
ers, against  the  Detroit  Fire  &  Marine  In- 
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saranoe  Oampany.  From  a  Judgment  for 
plaintiffs,  on  appeal  from  a  justice,  defendant 
appeals.    Affimied. 

Glass,  Gates,  King  &  Borford  and  Jas.  D. 
Head,  all  of  Teurkana,  for  appellant. 

McCCLLOGH,  O.  J.  This  Is  an  action  in- 
sdtnted  on  on  Insnrance  policy  Issued  by  de- 
fendant, Detroit  Fire  &  Marine  Insurance 
Company,  to  recover  the  amount  of  damage 
to  the  Insured  property,  a  dwelling  house  sit- 
uated In  the  state  of  Texas.  The  property 
was  owned  by  Mrs.  Kate  Mitchell  and  was 
Insured  In  her  name.  Damage  was  sustained 
by  Are  in  the  sum  of  $97.43,  and  after  the 
damage  occurred  Mrs.  Mitchell  made  a  writ- 
ten assignment  of  the  claim  to  Z.  C.  Stewart, 
as  trustee  for  herself  and  her  daughter, 
Atfrey  Mitchell.  Stewart,  as  such  trustee, 
bistituted  this  action  against  the  insurance 
company  before  a  justice  of  the  peace  of  Mil- 
ler county.  Ark.,  and  recovered  judgment  for 
the  amount  of  the  claim,  which  was  undis- 
puted. The  defendant  took  an  appeal  to  the 
drcnit  court  and  superseded  the  Judgment  by 
the  execution  of  a  bond  pursuant  to  the  terms 
of  the  statute.  Cravens  &  Cage,  a  copart- 
nership, had  previously  obtained  a  judgment 
against  Z.  C.  Stewart  Individually  In  an  ac- 
tion for  debt  before  a  justice  of  the  i)eace  In 
Harris  county,  Tex.,  and  while  this  suit  was 
pending  below  Cravens  &  Cage  sued  out  a 
writ  of  garnishment  on  the  said  judgment 
and  caused  the  same  to  be  served  upon  the  de- 
fendant Insurance  company.  The  garnishee 
answered,  and  upon  Its  motion  Stewart  and 
Mrs.  Mitchell  and  Alfrey  Mitchell  were  made 
parties  and  summoned  by  publication  of  a 
warning  order,  no  personal  service,  however, 
being  made  on  said  parties,  nor  is  there  any 
evidence  that  they  received  any  Information 
of  the  pendency  of  said  garnishment  pro- 
ceeding. 

The  Texas  court  rendered  a  judgment 
against  the  garnishee,  directing  the  payment 
over  to  Cravens  &  Cage,  the  plaintiffs  in  that 
anlt,  of  the  amount  due  under  the  policy,  and 
the  defendant  has  pleaded  the  judgment  in 
the  garnishment  proceedings  as  a  bar  to  re- 
covery in  the  present  action.  They  pleaded 
the  Texas  judgment  in  this  action  below,  but 
the  trial  court  refused  to  sustain  the  plea  and 
rendered  judgment  in  favor  of  the  plaintiff 
Z.  C.  Stewart,  In  his  representative  capacity 
as  trustee  under  the  aforesaid  assignment 
to  him.  The  defendant  has  prosecuted  au 
tVpetH  to  this  court 

[1]  It  is  contended  on  behalf  of  the  defend- 
ant that  in  Texas  a  justice  of  the  peace  exer- 
cises jurisdiction  as  a  superior  court,  and 
that  the  judgment  in  the  garnishment  pro- 
ceedhigs  is  an  adjudication  of  the  right  of 
the  plaintiff  to  recover  in  the  present  action. 
Treating  the  Texas  court  as  a  superior  court, 
with  complete  jurisdiction  over  the  subject*- 
matter  of  the  garnishment  proceedings,  we 
are  of  the  opinion  that  the  record  In  this 


case  does  not  show  enough  to  bar  the  plain- 
tiff from  recovering,  and  that  the  judgment 
of  the  circuit  court  of  Miller  county  was  cor- 
rect The  garnishment  against  the  defendant 
operated  upon  an  Indebtedness  to  Z.  C.  Stew- 
art Individually.  The  writ  and  the  subse- 
quent judgment  thereon  merely  substituted 
the  plaintiffs  in  that  action  in  the  place  of 
Stewart,  the  defendant  in  that  action,  and. 
the  only  issue  In  that  proceeding  concerned 
the  alleged  indebtedness  of  the  Insurance 
company  to  Stewart  It  did  not  Involve  au 
issue  as  to  indebtedness  of  the  garnishee  to 
a  third  person,  and  Stewart  in  his  represent- 
ative capacity  must  be  treated  as  a  third  per- 
son. 

"It  is  a  self-evident  proposition,"  says  Mr. 
Shinn,  In  his  work  on  Attachment  and  Gar- 
nishment vol.  2,  I  727,  "that  no  judgment  is 
res  adjudlcata  as  to  matters  which  have  not 
been  adjudicated.  The  rights  of  no  person 
are  res  adjudlcata,  unless  such  person  has 
been  a  party  to  the  proceedings  legally  de- 
termined by  the  court.  •  •  •  If  the  in- 
debtedness was  not  to  the  principal  defend- 
ant, judgment  against  the  garnishee  will  not 
bind  his  actual  creditors.  They  may  there- 
after bring  suit  again.st  him,  or  their  credi- 
tors may  bring  garnishment  against  the  gar- 
nishee." 

It  is  true  that  Stewart  and  Mrs.  Mitchell 
and  Alfrey  Mitchell  were  made  parties  to  tho 
garnishment  proceedings  and  were  summoned 
by  publication  of  a  waruing  order,  but  they 
were  not  bound  to  take  notice  of  the  fact 
that  an  indebteduess  of  the  garnishee  to 
Stewart  as  trustee,  was  involved  in  the  con- 
troversy, nor  Indeed  was  it  Involved  under  a 
writ  which  commanded  the  garnishee  to  an- 
swer as  to  his  indebtedness  to  Stewart  indl< 
vldually.  The  issue  in  the  two  proceedings 
being  different,  the  judgment  of  the  Texas 
court  against  Stewart  tndlTldually  does  uot 
bar  his  right  to  recover  In  the  present  action 
when  suing  in  his  representative  capacity 
as  trustee  of  an  express  trust 

[2,  3]  There  is  still  another  reason  why  the 
circuit  court  was  correct  in  holding  that  the 
garnishee  was  not  discharged  from  liability 
in  this  acticHi.  It  is  the  universal  rule  of 
the  courts  that  a  judgment  debtor  is  not  sub- 
ject to  garnishment  in  the  courts  of  a  state 
other  than  the  one  wherein  the  judgment 
against  him  ta  rendered.  Wabash  Bd.  Co.  v. 
Tourvllle,  179  U.  S.  322,  21  Sup.  Ct.  113,  45 
Lk  Ed.  210.  It  does  not  appear  that  the  de- 
fendant, when  summoned  as  garnishee,  plead- 
ed the  Arkansas  judgment  as  It  was  the 
bouuden  duty  of  the  garnishee  to  do.  The 
judgment  of  the  Arkansas  justice  of  the 
peace  had  been  aj^iealed  from  and  the  judg- 
ment superseded,  but  the  supersedeas  oper- 
ated, not  as  an  extinguishment  of  the  judg- 
ment but  merely  as  a  suspension  of  its 
enforcement  and  the  debt  covered  by  the 
judgment  was  beyond  the  reach  of  a  writ  of 
garnishment  issued  in  a  foreign  Jurisdiction. 


Digitized  by 


Google 


440 


184  SOUTHWESTEBM  BEPORTBB 


(Arfc 


The  original  debt  bad  become  merged  In  the 
Judgment  of  tbe  Arkansas  Justice  of  the 
peace,  and  It  was  no  l<mger  subject  to  gar- 
nishment In  another  state.  Tourvllle  r. 
Wabash  Bd.  Ca,  148  Mo.  614,  00  S.  W.  300, 
71  Am.  St  Rep.  660;  Id.,  ITO  U.  S.  322,  21 
Sup.  Ct  113,  4S  li.  E)d.  210.  Nor  does  It  ap- 
pear la  this  action  that  the  garnishee  ever 
answered,  showing  that  the  Indebtedness  was 
to  Stewart  In  his  representative  capacity  as 
trustee  of  an  express  trust  and  not  to  him 
IndlTldually.  It  was  the  duty  of  the  gar- 
nishee to  make  full  disclosure  of  the  facts, 
and  in  the  absence  of  such  a  disclosure  It 
cannot  plead  the  Judgment  In  the  garnish- 
ment proceedings  as  a  defense  to  the  suit  of 
a  third  person. 

"Tbe  garnishee  Is  onder  obligation  to  show  In 
his  answer  not  only  tbat  the  fond  bas  been  as- 
signed or  is  exempt,  but  must  disclose  all  tbe 
facts  relatiye  to  tbe  interest  of  strangers  to  the 
suit,  whether  the  same  be  existing  liens,  equities 
under  special  contract,  or  any  other  interest 
whatever;  after  which  such  claimants  may  in- 
terplead as  parties  and  have  their  rights  adjudi- 
cated." 2  Sbinn  on  Attachment  and  Garnish- 
m^t,  I  718. 

See,  also,  Rood  on  Garnishment,  {  217. 

The  defendant  has  not  shown  tbat  It  plead- 
ed the  facts  in  the  garnishment  proceeding, 
or  even  that  It  gave  the  Interested  parties 
actual  notice  of  the  pendency  of  the  proceed- 
ings. Therefore  it  Is  not  entitled  to  plead 
the  Texas  Judgment,  for  that  reason  If  for 
no  other. 

Affirmed. 


KOONCE  et  aL  v.  FORDYCB  LUMBER  CO. 
(No.  271.) 

(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Loos  AND  LOGOINO  i&=>2— CONVXTANOE  OT 
TiMBKB  Land— BiTECT. 

Tbe  conveyance  of  timber  land  without  res- 
ervation or  exception  of  the  timber  carries  tbe 
timber. 

[Ed.   Note.— For   otber   cases,   see   Logs   and 
Logging,  Cent  Dig.  §§  1-5 ;    Dec.  Dig.  ®=>2.] 

2.  Loos  AND  LOOGING  4=92— CONVEYANCE  OT 
TUIBBB— RKMEDIES    OF    PUBCHABEB — SUBBE- 

QTJENT  Conveyance — Fbatjd. 

An  owner  of  timber  land  who  had  convey- 
ed the  timber  thereon  to  a  lumber  company  by  a 
warranty  deed  granting  20  years  for  its  re- 
moval and  who  subsequently  conveyed  the  land 
without  any  reservation  or  exception  of  the 
timber  so  as  to  defeat  the  prior  conveyance  of 
the  timber,  tbe  deed  of  which  was  not  on  record, 
by  vesting  title  in  a  bona  fide  purchaser  with- 
out notice.  Was  liable  to  the  grantee  of  tbe  tim- 
ber for  the  loss,  although  they  did  not  intend 
such  result 

[Ed.   Note. — For  other  cases,   see   Logs   and 
Logging,  Cent  Dig.  U  1-5 ;    I>ec.  Dig.  <S=»2.] 

8.  Loos  AND  LoooiNO  «=»3(8) — Gonvetanob 
or  TiMBKB  —  Remedies  or  Pubchaskb  — 
Bbeach  of  Wabranty. 

In  such  case  the  subsequent  conveyance  of 
the  land  without  a  reservation  or  exception  of 
the  timber  under  which  tbe  grantee  of  the  tim- 
ber was  deprived  of  its  right  to  timber  by  bona 


fide  purchasers  was  a  breach  of  the  warranty 
entitling  the  grantee  of  the  timber  to  damages 
[Ed.    Note.— For   other  cases,   see   Logs  and 
Logging,  Cent  Dig.  {  9;    Dec.  Dig.  «=33(S).] 

4.  Ix)GS  and  Logoino  «=s»8(15)— Convetakci 

OF  Timbbb—Fbadd— Parties. 

Where  tenant  in  common  of  an  undivided 
half  of  timber  land  conveyed  the  timber  by  war- 
ranty deed  with  20  years  for  its  removal,  and 
one  of  such  tenants  in  common  conveyed  hit  in. 
terest  to  his  cotenant,  who  by  deed,  without  re«- 
ervation  or  exception  of  tbe  timber,  conveyed 
to  one  whose  grantees  were  held  to  be  innownt 
purchasers  and  entitled  to  the  timber,  both  ten- 
ants In  common  were  properly  joined  as  par- 
ties defendant  in  a  suit  by  the  grantee  of  tlie 
timber  to  recover  the  value  of  timber  taken 
from  the  land. 

[Ed.  Note.— For  Other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  12;   Dec  Dig.  <8=>3(15).] 

Appeal  fi'om  drcolt  Court,  Dallas  Cood- 
ty ;  Turner  Butler,  Judge. 

Suit  by  the  Fordyce  Lumber  Company 
against  E.  L.  Koonce  and  others.  Judgment 
for  plalntUt,  and  defendants  appeal.  Af- 
firmed. 

Appellee  brought  suit  to  recover  tbe  valne 
of  timber  taken  from  certain  lands  In  Dallas 
county. 

The  lumber  company  purchased  the  timber 
on  the  lands  In  question  In  1908  from  appel- 
lants, and  the  same  was  conveyed  to  them 
by  a  warranty  deed  granting  20  years'  Ume 
In  which  to  remove  the  timber.    On  July  11, 

1913,  appellant  Sconce  conveyed  his  one-half 
undivided  Interest  in  the  lands  to  appellant 
McEee  by  deed  without  reserving  or  except- 
ing the  timber  therefrom.    On  February  H, 

1914,  McKee  conveyed  to  R.  S.  Treadway  and 
W.  J.  Key  without  any-  exception  or  reserva- 
tion of  tbe  timber,  and  tbe  deed  was  reconl- 
ed  on  the  2Stb  of  February.  Onils  deed  con- 
tained some  lands  on  which  tbe  right  of  tbe 
lumber  company  to  cut  timber  bad  expired, 
and  a  lien  was  retained  thereon  to  secure  tbe 
unpaid  purchase  money,  and  subsequently, 
on  March  23,  1914,  McKee  and  wife  execnt- 
ed  a  quitclaim  deed  to  said  grantees  releas- 
ing the  vendor's  Hen.  On  March  19,  1914, 
Treadway  and  Key  conveyed  all  tbe  standing 
timber  on  the  lands  to  Cox  and  Richardsoa, 
who.  In  the  suit  of  the  lumber  company 
against  them,  were  held  to  be  Innocent  pur- 
chasers thereof,  and  entitled  to  tbe  timber, 
after  which  decree  appellee  company  Insti- 
tuted this  suit  Its  deed  to  the  timber  was 
not  recorded  until  April  IS,  1914. 

Appellants  first  demurred  to  the  complaint 
for  misjoinder  of  parties,  and,  upon  tbe  de- 
murrer being  overruled,  answered,  admitting 
the  making  of  the  (Conveyances  of  the  timber 
and  lauds  at  the  time  alleged,  and  stated 
that  the  deed  from  Koonce  to  McKee  of  tbe 
one-half  Interest  In  the  land  was  not  intend- 
ed to  and  did  not  convey  the  timber,  which 
both  parties  knew  belonged  to  the  lumber 
company  and  was  only  Intended  to  convey 
the  lands,  tbat  therefore  no  reservation  or 
exception  of  the  timber  was  made  therein; 
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that  upon  the  making  of  tba  deed  to  Tre&d- 
way  and  Kej,  It  was  undentood  betweoi  tbe 
parties  tbat  tbe  timber  upon  the  lands  was 
not  conyeyed,  although  no  exception  or  rea- 
erratlon  was  ooatalned  In  the  deed;  that 
said  grantees  knew  that  the  lumber  ccHnpany 
was  the  owner  of  the  timber. 

Tbey  denied  any  liability  to  tbe  lumber 
company  for  the  loss  of  the  timber,  and  al- 
leged that  If  any  damage  or  loss  was  suffer- 
ed,  it  was  <m  account  of  the  failure  of  the 
company  to  record  Its  deed  to  the  timber, 
which  they  supposed  had  been  recorded.  The 
timber  conveyed  to  the  lumber  company  by 
appellants'  deed  and  lost  to  them  by  their 
gnbsequent  cmreyanees  of  tbe  land  without 
reserratloa  or  exception  of  the  timber  as  set 
out  was  shown  to  be  worth  the  sum  of  9S,- 
600.  Koonee  and  McEee  testified  denying 
any  Intention  to  wrong  the  lumber  company 
or  dqnlve  It  of  tbe  timber  sold  to  It  by  the 
later  oonT^ances  of  tbe  land,  each  testify- 
ing that  they  notlhed  tbe  grantees  down  to 
and  Indadlng  Treadway  and  Key  that  the 
timber  belonged  to  the  lumber  company  and 
did  not  pass  with  the  conveyance  of  the  land. 
They  also  stated  that  they  had  no  informa- 
tion that  the  timber  deed  was  not  of  record, 
and  in  fact  supposed  it  had  been  recorded  be- 
fore making  such  conveyances. 

The  ooart  refused  to  give  any  of  appel- 
lants' requested  Instructions,  and  denied  the 
motion  to  require  appellee  to  elect  whldi 
defendant  It  would  proceed  against,  the  Ua- 
UUty  being  cltiimed  to  be  several,  and  not 
Joint  It  thereupon  directed  the  Jury  to  re- 
turn a  verdict  for  the  lumber  company,  and 
from  the  judgment  thereon,  this  appeal  is 
prosecuted. 

Wynne  &  HarrlsM),  of  Fordyce,  and  Dag- 
gett &  Daggett,  of  Marianna,  for  appellants. 
S.  F.  Morton,  of  Fordyoe,  and  Qaughan  St 
Slfford,  of  Camden,  for  appellee^ 

KIRBY,  3.  (after  stating  the  facts  as 
above).  Attorneys  for  appellants  concede 
that  one  who  conveys  a  tract  ot  land  and 
thereafter  executes  a  second  conveyance  with 
the  intent  to  defeat  tbe  first  or  with  knowl- 
edge that  such  conveyance  will  be  used  for 
that  purpose,  commits  an  actionable  wrong 
against  tbe  first  grantee,  holding  an  unre- 
corded deed,  but  Insist  that  the  instant  case 
is  entirdy  different  from  such  cases.  If  ap- 
pellee had  recorded  Its  'deed  to  the  timber, 
the  condition  existing  now  could  never  have 
arisen,  since  the  last  grantees  who  were  held 
to  be  Innocent  purchasers  of  the  timber 
would  have  bad  constructive  notice  of  ap- 
pellee's title  from  the  record,  their  timber 
deed  being  in  tbe  chain  of  title.  Oalnes  v. 
Summers,  50  Ark.  327.  7  8.  W,  301. 

Our  statutes  provide  (sections  1693-05, 
Kirby's  Digest)  that  If  a  person  shall  be  a 
party  to  any  conveyance  or  assignment  of 
any  real  estate  or  Interest  therein  with  In- 
toit  to  defraud  any  prior  or  subsequent  pur- 


chaser, or  if  any  person  shall  bona  fide  sell 
any  tract  or  pared  of  land  and  shall  make 
any  written  deed  of  conveyance  or  other  In- 
strum«it  of  writing,  assnring  the  title  of 
such  land  to  the  pnrcbaser  thereof,  and  shall 
afterwards  sell  and  convey  such  tract  of  land 
to  '  any  subsequent  purchaser,  whether  the 
subsequent  purchaser  have  knowledge  of  the 
previous  sale  or  not,  such  person  slball  be 
deemed  guilty  of  a  ml8demean<H*. 

Appellants  contend  that  said  section  1684, 
relative  to  the  sale  of  the  lands,  does  not 
apply  to  the  facts  of  this  case,  since  they 
bad  tbe  right  to  sell  the  lands  and  it  was 
not  their  intention  to  convey  the  timber 
which  they  did  not  sell.  Their  testimony 
also  shows  that  they  had  no  Intention  in 
fact  or  rather  did  not  make  the  conveyance 
of  l^e  land  to  tbe  last  grantees  for  the  pur- 
pose of  defrauding  the  lumber  company  of 
the  timber  already  conveyed  to  it,  as  they 
supposed  its  deed  was  oi  record  and  would 
protect  Its  interest 

[1-3]  However  this  may  be^  It  Is  unques- 
tionably true  that  the  conveyance  of  the  land 
ccmveyed  the  timber  standing  thereon,  and 
that  this  fact  was  well  known  to  appellants 
In  making  the  deeds  thereto.  They  also 
knew  that  their  conveyances  of  the  land  con- 
tained no  reservation  or  exception  of  the 
timber  thereon  from  the  grant,  and  were 
chargeable,  of  course,  with  knowledge  that 
the  conveyances  of  the  land  without  such 
reservation  or  exception  of  the  timber  car- 
ried the  tlmb«:  and  would  have  effect  to 
defeat  their  prior  conveyance  of  the  timber 
to  the  lumber  company  if  the  timber  con- 
veyance was  not  of  record  and  the  lands 
were  granted  to  a  bona  fide  purchaser  with- 
out notice  of  It  Their  affirmative  action  In 
making  such  conveyances  without  proper  ex- 
ceptions and  reservations  to  protect  their 
grantee  of  the  timber  whose  deed  might  not 
have  been  and  was  not  recorded,  had  tbe  same 
effect  to  defeat  Its  right  and  defrand  tbe 
grantee  of  tbe  timber  as  though  they  bad  In- 
tended the  result  effected,  and  for  which  they 
must  be  held  answerable.  They  were  own- 
ers as  tenants  in  common,  each  of  an  un- 
divided half  ot  the  lands  upon  which  the 
timber  stood,  and  conveyed  the  tlmt^er  there- 
on to  tbe  lumber  company  by  a  warranty 
deed  granting  20  years'  time  for  Its  removal, 
and  their  warranty  was  brokm,  and  tbdr 
grantee,  appellee,  deprived  of  the  timber  by 
a  bona  bde  purchaser  through  thMr  subse- 
quent conveyances  of  tbe  lands  within  said 
time  without  reservation  or  exception  of  the 
timber,  for  the  loss  of  which  they  became 
liable.  Whether  the  action  be  regarded  aris- 
ing out  of  contract  or  sounding  In  tort,  the 
effect  Is  tbe  same,  since  tbe  damage  would 
not  have  resulted  but  for  their  subsequent 
conv^anoes  of  the  land  without  reservation 
or  exception  of  the  timber,  and  although  It 
is  true  that  both  appellants  knew  that  they 
had  already  conveyed,  the  timber  to  the  Inm- 
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ber  company,  and  neither  In  fact  Intended 
to  defeat  that  conveyance,  or  deprive  said 
company  of  tbe  tlmbeir  by  his  conveyance  to 
the  other  of  his  undivided  half  of  the  land, 
stlU  but  for  his  said  conveyance  as  made, 
the  other  would  not  have  been  able  to  convey 
the  lands  and  wrongfully  deprive  their  gran- 
tee of  the  timber. 

[4]  In  other  words,  the  act  of  Koonce  in 
making  the  conveyance  of  his  undivided 
half  of  the  land  to  this  cotenant,  McKee, 
contributed  to  the  result  attained  by  the 
conveyance  of  the  lands  without  reservation 
or  exception  of  the  timber,  thereby  causing 
the  damage  to  appellee  in  the  loss  of  its  tim- 
ber. There  was  therefore  no  misjoinder  of 
parties  as  contended  by  appellants. 

The  Supreme  Court  of  Nebraska  has  reach- 
ed the  same  conclusion  as  to  liability  in  a 
case  of  like  kind,  in  a  well-considered  c^ln- 
lon.  Hllllgas  V.  Kuns,  86  Neb.  08,  124  N.  W. 
925,  26  U  R.  A.  (N.  S.)  284,  20  Ann.  Gas.  1124. 

The  testimony  being  undisputed  as  to  the 
value  of  the  timber,  the  court  committed  no 
error  in  directing  the  verdict.  The  Judgment 
la  affirmed. 


BBATT  V.  SWIFT  et  al.     (No.  290.) 
(Supreme  Court  of  Arkansas.    March  27.  1916.) 

1.  Deeds  «=a211(l)  —  Validitt  —  Mental  Ca- 
pacity—Sufficienct  OF  Evide:nce. 

Evidence  in  a  cause  in  equity  held  to  show 
that  wtien  defendant  executed  a  deed  to  her 
life  estate  in  land,  under  which  plaintiff  claimed, 
she  was  possessed  of  sufficient  mental  capacity 
to  make  a  valid  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  637-640,  642,  647 ;  Dec.  Dig.  «=92X1(1).] 

2.  Deeds  «=»68(1%)— Validitt— "Mewtal  In- 
CAi-AorrY." 

To  invalidate  a  deed  on  the  gronnd  of  the 
grantor's  mental  incapacity,  it  must  be  such  as 
to  disqualify  him  from  intelligently  comprehend- 
ing and  acting  upon  the  business  affairs  out  of 
which  the  conveyance  grew,  and  to  prevent  his 
understanding  of  tlie  nature  and  consequences  of 
hit  act 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  I  151 ;    Dec.  Dig.  <S=»68(1%). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Mental  Incapacity.] 

Appeal  from  Washington  Chancery  Court; 
T.   H.  Humphreys,  Chancellor. 

Action  of  unlawful  detainer  by  W.  A. 
Beaty  against  Ann  Swift  and  otbera  Cause 
transferred  to  equity  and  decree  for  de- 
fendants canceling  the  conveyance  under 
which  plaintiff  claimed,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

R.  J.  Wilson  and  McDonald  &  Grabiel,  all 
of  FayetteviUe,  for  appellant.  J.  W.  Walker, 
of  FayettevUle,  for  api)ellees. 

SMITH,  J.  The  court  below  found  that 
apiiellee  Ann  Swift  was  given  a  life  estate 
under  the  will  of  her  father  in  tbe  land  In 
controversy,  and  that  at  the  time  she  execut- 
ed a  deed  to  the  land  to  one  A.  S.  King,  under 


whom  ap]f>el1ant  Beaty  claims  title  by  deed, 
the  said  Ann  Swift  was  not  possessed  of  suf- 
ficient mental  capacity  to  know  and  appreci- 
ate her  act,  or  to  make  a  binding  deed,  and 
that  her  attempted  conveyance  of  the  land 
was  void.  The  deed  so  declared  void  was 
dated  September  14,  1891.  Aa  a  resalt  of 
this  finding  various  collateral  qnestions  are 
presented  In  the  briefs,  but  the  correctness 
of  the  above  finding  presents  what  we  regard 
as  the  controlling  question  In  the  case. 

After  Beaty's  purchase  of  the  land  be 
improved  It,  and  as  a  result  of  these  ImproTe- 
ments,  and  the  building  of  a  railroad  near 
the  land,  and  the  general  enhancement  of  val- 
ues, the  land  became  mudi  more  valuable 
than  it  was  at  the  time  appellee  sold  It.  Ap- 
pellant was  in  possession  of  the  land  by  a 
tenant,  who  commenced  moving  from  tbe 
place;  but,  before  all  of  his  effects  had  been, 
removed,  appellee  and  her  husband  moved 
in  and  took  possession  of  the  premises  and 
retained  possession  until  appellant  brought 
an  action  of  unlawful  detainer  to  dievosaess 
them.  The  cause  was  transferred  to  equity, 
where  a  guardian  was  appointed  to  defend 
for  appellee,  and  a  decree  was  rendered  can- 
celing appellee's  conveyance  of  the  land  tor 
tbe  reason  stated. 

[1]  A  large  number  of  witnesses — 12,  in 
fact— testified  in  appellee's  behalf.  Much 
of  this  evidence  Is  clearly  incompetent  For 
Instance,  the  postmaster  at  FayettevUle  tes- 
tified that  he  taught  school  in  the  'SO's  near 
the  home  of  William  Rlnehart,  who  was  ap- 
pellee's father,  and  that  he  always  under- 
stood that  Rlnehart  bad  a  child  who  was 
mentally  unbalanced,  but  that  all  he  knew  of 
her  mental  condition  was  what  he  had  heard. 
Other  witnesses  who  are  nonexperts  appear 
to  have  stated  their  opinions  without  detail- 
ing the  evidence  upon  which  such  opinions 
were  based.  Only  three  persons  testified  who 
attempted  to  qualify  as  experts,  and  the 
usual  difference  of  opinion  was  found  among 
them.  Two  of  the  three  testified  that  ap- 
pellee did  not  have  sufficient  mental  capacity 
to  convey  land,  while  the  third  was  of  tbe 
contrary  opinion. 

A  number  of  nonexperts,  however,  testified, 
both  pro  and  con,  and  gave  such  detailed 
statements  of  the  facts  and  drcumstances 
arising  out  of  their  observation  of,  and  as- 
Boclatlcm  with,  appellee  as  gave  them  the 
right  to  express  an  opinion,  based  upon  sacb 
observation  and  association  concerning  ap- 
pellee's sanity.  It  appears  from  the  evidence 
of  some  of  the  witnesses  that  appellee  and 
ber  husband  possessed  about  the  same  de- 
gree of  IntelllgKice.  Of  course,  the  hus- 
band's sanity  was  not  directly  Involved  in 
this  Inquiry,  yet  the  witnesses  discussed  It 
more  or  less,  and  it  is  certain  that  both  ap- 
pellee and  her  husband  possessed  very  little 
Intelligence  and  were  wholly  uneducated. 
Evidence  offered  in  appellee's  behalf  unques- 
tionably tends  to  show  that  she  did  not  poe- 
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sess  sufficient  mentality  to  ezecnte  a  valid 
deed,  and  tbls  evidence,  considered  alone, 
would,  no  doubt,  sustain  the  finding  of  tbe 
dumceUor.  But  the  question  is,  and  we  con- 
cede it  la  a  dose  one,  wbether  the  chancellor's 
finding  ia  contrary  to  tbe  preponderance  of 
the  evidence. 

It  was  shown  that  at  the  time  the  deed 
was  made  aiq;>ellee'8  husband  shot  a  man, 
and,  rather  than  stand  trial  upon  this  charge, 
ran  away.  He  went  first  to  Texas,  and  later 
to  Tennessee,  where  he  lived  for  2  years,  and, 
learning  of  tbe  death  of  the  man  whom  he 
bad  shot,  he  returned  to  bis  former  home. 
Appdlee  left  this  state  about  2  months  after 
her  husband  ran  away,  and  joined  him  in 
Texas,  and  has  lived  with  him  continuously 
since. 

AjveUee's  brother  testified  that  after  Swift 
shot  the  man,  tbe  land  in  question  was  sold 
to  raise  money  to  pay  the  expenses  of  Swift's 
flight  That  his  sister  knew  her  husband 
was  in  trouble,  but  he  could  not  say  how 
much  she  knew  about  it,  but  he  supposed,  if 
it  was  explained  to  her,  she  would  have  un- 
derstood. That  his  sister  received  $250  in 
money,  and  gave  him  |150  of  it  to  take  to  her 
busband,  and  she  retained  the  other  $100. 
Other  heirs  who  bad  an  interest  in  the  land 
joined  in  the  conveyance,  and  the  total  con- 
sideration was  $1,000. 

Appellee  had  a  life  estate  under  the  will  of 
her  father  in  a  fourth  interest,  and  she  re- 
ceived the  same  price  for  this  life  estate  as 
did  the  heirs  who  owned  the  fee.  This  broth- 
er was  asked,  "Do  you  think  she  has  sufli- 
dent  mental  capacity  to  intelligently  dispose 
of  any  estate  and  protect  her  rights?"  and 
he  answered,  "I  do  not  think  she  ever  bad 
any  ability.  In  some  things  she  has  Judg- 
ment, and  in  other  things  she  is  a  blank." 
A  neighbor  of  many  years  standing  testified, 
"I  think  she  is  pretty  weak-minded ;  always 
thought  that;  it  is  my.  Judgment  she  never 
was  bright;  she  might  know  good  from  evil." 
Another  testified,  "I  do  not  think  Ann  would 
be  very  competfflit;  some  things  she  might 
know;  some  she  might  not."  Another  broth- 
er of  appellee  testified  that  his  sister  knew 
DO  more  of  right  or  wrong  than  a  child  4  or 
5  years  old,  and  that  she  had  never  develop- 
ed mentally.  He  admitted,  however,  that  In 
the  settlement  of  bis  father's  estate  it  be- 
came necetisary  for  bis  sister  to  execute  a 
deed  to  him,  and  this  she  did,  and  he  thought 
Bbe  knew  what  she  was  doing  when  that  deed 
wag  executed.  Another  sister  testified  that 
appellee  never  went  to  school  and  could  not 
learn  at  home,  but  that  she  had  read  in  tbe 
first  reader.  That  her  sister  wanted  the 
money  to  enable  her  hnsband  to  get  out  of.  the 
country,  and  that  she  sold  her  interest  In  the 
land  for  tbe  same  price  which  her  sister  re- 
ceived.   Indeed,  the  proof  appears  to  greatly 

I  preponderate  that  a  fair  price  was  received 

for  the  land.    Another  neighbor  testified  that 

j  «PPellee  did  not  know  right  from  wrong,  and 

could  not  deal  at  arm's  length  In  bu^uess 


transactions  with  men  and  women ;  and  sev- 
eral other  witnesses  employed  similar  lan- 
guage in  expressing  their  (pinion  of  appel- 
lee's mentality.  It  was  shown  that  she  pos- 
sessed a  great  fondness  for  pets,  particularly 
cats  and  dogs,  and  that  she  kept  a  good  many 
of  these  about  her,  and  talked  to  them  in  a 
childish  way,  and  some  of  these  witnesses 
who  so  testified  stated  that  her  mentality  ap- 
peared to  be  that  of  a  child  anywhere  from 
4  to  12  years  old.  She  was  shown  also  to 
have  had  a  fondness  for  dolls  and  to  have 
had  dolls  to  play  with  until  she  was  30  years 
old.  She  was  about  60  years  old  at  the  time 
of  the  trial.  Notwithstanding  a  good  many 
witnesses  testified  appellee  did  not  know  right 
from  wrong,  these  same  witnesses  admitted 
that  she  did  right  rather  than  wrong.  That 
her  conduct  was  decorous  and  her  life  simple 
and  blameless,  and  no  scandal  bad  attached 
to  her  name.  One  witness  did  answer  af- 
flrmatively  the  question,  "Is  she  morally  de- 
praved?" but  be  did  so  after  having  stated 
that  he  did  not  understand  the  question  and 
without  having  bad  it  explained  to  him. 
This  witness  admitted  that  he  could  not  him- 
self read  or  write,  and  it  is  very  probable 
that  he  did  not  understand  the  significance  of 
his  answer.  At  any  rate,  no  other  witness 
so  testified.  Upon  the  contrary,  it  was  shown 
that  she  attended  church  regularly,  and  wit- 
nesses stated  they  had  heard  her  testify  in 
church  coherently  and  that  she  appeared  to 
enjoy  the  consolations  of  religion.  Unques- 
tionably she  and  her  hnsband  were  very  poor 
and  were  Ignorant,  and  It  is  shown  that  they 
had  none  of  the  luxuries,  and  not  many  of 
the  comforts,  of  life  in  their  home.  Witness- 
es described  the  home  aa  one  of  squalor, 
filth,  and  misery.  Yet  for  a  number  of  years 
appellee  and  her  husband  kept  house,  during 
all  of  which  time  she  performed  all  the  usual 
and  necessary  domestic  duties.  She  raised 
chickens  and  eggs  and  geese,  and  other  fowls, 
and  carried  them  to  market,  and  sold  them 
and  exchanged  them  for  things  needed  about 
her  home.  Witnesses  in  appellant's  behalf 
testified  that  appellee  would  talk  about  and 
understand  the  affairs  of  the  neighborhood, 
that  she  would  borrow  things  and  bring  them 
back,  and  that  she  raised  fine  hogs  for  the 
market  One  witness  asked  her  how  she 
raised  such  fine  hogs,  and  she  answered,  "Us 
takes  care  of  'em."  This  appears  to  be  char- 
acteristic I'angnage  in  which  she  expressed 
herself.  Other  witnesses  testified  that  she 
talked  intelligently  and  coherently,  and  while 
these  witnesses  conceded  that  she  was  of  a 
low  order  of  mentality,  they  thought  she  had 
Intelligence  enough  to  know  what  she  was 
doing  and  what  she  wanted  to  do.  Appel- 
lee's family  physlciai),  who  had  practiced 
his  profession  in  the  vicinity  in  which  she 
lived  for  34  years,  testified  tl)at  h«  had  had 
numerous  conversations  vrtth  her,  and  tliat 
while  she  presented  a  case  of  arrested  mental 
development,  she  was  not  an  imbecile,  nor 
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an  Idiot,  bat  had  sufficient  intelligence  to  im- 
aerstand  things  ordinarily,  to  look  after  her 
own  Interests,  and  to  sell  her  Interest  in  land 
or  deed  it  away  and  understand  the  nature 
of  the  transaction,  and  that  he  thought  she 
was  mentally  comi)etent  to  sign  a  deed  and 
to  know  the  nature  of  a  transaction  of  that 
kind.  He  expresi>ed  the  opinion  that  if  she 
had  had  the  assistance  in  her  youth  which 
science  now  affords  such  persons,  that  she 
might  haye  made  an  Intelligent  woman. 

Two  doctors  testified  as  experts  in  appel- 
lee's behalf,  and  the  testimony  of  these  phy- 
sicians is  practically  identical.  Neither  had 
ever  seen  appellee  until  they  were  called  upon 
to  examine  her,  which  they  did  together  and 
in  the  presence  of  her  husband.  They  ex- 
pressed the  opinion  that  neither  appellee  nor 
her  husband  appeared  rational  or  to  compre- 
hend the  simple  transactions  of  life.  They 
tested  her  reflexes,  her  ability  to  discriminate 
dates,  the  denomination  of  currency,  and  her 
visual  capacity.  They  found  that  she  could 
not  count  money,  and  after  making  various 
tests,  which  were  regarded  as  appropriate  to 
enable  them  to  form  the  opinion  which  they 
expressed,  they  stated  their  opinion  to  be 
that  they  did  not  regard  her  as  capable  of 
transacting  any  kind  of  business.  This  ex- 
amination covered  a  period  of  from  30  to  40 
minutes,  or  possibly  an  hour,  as  one  of  the 
doctors  said,  and  they  also  expressed  the 
opinion  that  neither  appellee  nor  her  husband 
was  simulating  a  lack  of  intelligence.  They 
expressed  the  opinion  that  appellee  would 
be  unable  to  remember  incidents  that  had 
happened  several  years  back,  and  that  they 
did  not  think  she  had  mentality  to  recollect 
or  recount  incidents  that  bad  occurred  15  or 
16  years  previously.  Upon  their  cross-exam- 
ination, however,  the  questions  asked  and 
answers  given  by  appellee  when  her  deposi- 
tion was  taken  were  read  to  these  doctors, 
and  they  stated  that  those  answers  were 
more  connected  and  coherent  than  anything 
which  they  bad  been  able  to  obtain,  and  they 
also  expressed  the  opinion  that  the  answers 
given  indicated  intelligence  and  continuity 
of  thought,  and  that  the  answers  indicated 
an  understanding  of  the  matters  testified 
about  and  were  fairly  intelligent,  except  the 
phraseology  employed  in  expressing  them,' 
but  that  this,  however,  was  common  in  the 
case  of  illiterate  persons  like  appellee  and 
could  not  be  regarded  as  a  special  mark  of 
weakness  of  mind.  And  after  the  remainder 
of  the  questions  and  answers  had  been  read 
the  doctors  testified  that  the  answers  Indi- 
cated a  fair  degree  of  intelligence,  and  that 
if  they  had  been  without  any  personal  knowl- 
edge of  the  party  interrogated,  they  would 
be  of  the  opinion  that  the  answers  showed 
something  near  an  average  degree  of  intelli- 
gence, and  that  those  answers  lead  them  to 
believe  that  the  witness  had  more  capacity 
and  intelligence  and  understanding  of  the 
subjects  about  which  she  was  questioned  than 


their  examination  of  h«r  would  bave  led 
them  to  believe. 

But  possibly  the  more  Important  of  this 
evidence  is  that  of  appellee  herseU.  She  was 
examined  and  cross-examined  at  length,  and 
was  recalled  for  further  examination  tad 
cross-examination.  Notwithstanding  the  great 
length  of  time  which  had  elapeed  since  the 
execution  of  her  deed,  she  appeared  to  re- 
member the  drcnmstances  under  which  It 
was  executed,  although  other  witnesses  to 
the  transaction  contradicted  her  statement 
that  the  deed  wbdch  she  signed  was  destroy- 
ed, and  that  another  deed  was  prepared  but 
was  not  signed  by  her.  She  had  never  travel- 
ed on  a  train,  but  yet  she  followed  her  hus- 
band to  Texas,  and  although  she  got  lost 
there  this  appears  to  have  resulted  frcxn  the 
failure  of  the  brakeman  to  advise  her  of  the 
proper  place  to  change  cars.  She  named  the 
various  places  tn  Texas  where  she  stopped, 
and  through  which  she  passed,  and  the  length 
of  time  she  remained  in  each,  and  where  and 
when  she  finally  joined  her  husband.  She 
went  with  him  to  Tennessee  and  detailed 
with  fair  intelligence  their  principal  Imsiness 
transactions  in  that  state.  She  described  a 
piece  of  land  which  he  purchased  there,  and 
the  terms  of  his  contract  for  its  purchase, 
and  the  source  from  which  he  derived  the 
funds  to  pay  for  the  place.  She  remembered 
accurately  and  stated  correctly  the  principal 
provisions  of  her  father's  will  and  knew  the 
property  which  had  been  given  to  her  and  the 
conditions  which  had  been  imposed,  and 
seemed  to  understand  the  nature  and  extent 
of  her  interests  in  that  estate.  She  appears 
to  have  discussed  frequently  with  her  n^h- 
bors  the  sale  of  this  land  and  to  have  advised 
with  some,  and  to  have  been  advised  by  oth- 
ers about  her  chances  of  recovering  tt  long 
before  this  suit  was  brought.  She  told  one 
person  that  she  did  bring  this  salt  because 
she  was  afraid  she  .might  not  recover  the 
land,  but  she  and  her  husband  appeared  to 
have  bided  th^r  time  and  seised  the  first  op- 
portunity of  taking  possession  of  the  land, 
thereby  making  themselves  defendants  in  a 
suit  to  determine  its  title.  Upon  her  cross- 
examination,  appellee  showed  her  ahUity  to 
count  money,  to  spell  her  given  name,  and  to 
give  a  rational  answer  to  all  questions  that 
were  asked  about  herself,  her  family,  and 
her  property. 

[2]  In  the  case  of  McSvoy  ▼.  Tucker,  115 
Ark.  480,  171  S.  W.  888,  we  had  occasion  to 
consider  the  snfflciency  of  proof  to  establish 
the  lack  of  mental  cai«Gity  to  invalidate  a 
conveyance  of  real  estate.  In  that  case  we 
quoted  the  rule  applicable  to  such  questions 
as  stated  by  Mr.  Justice  Riddlck  In  the  case 
of  Seawel  v.  Dirst,  TO  Ark.  166,  60  S.  W.  1058, 
as  follows: 

"It  follows,  therefore,  that  the  proof  wUdi  is 
designed  to  inyalidate  a  man's  deed  or  contract 
on  the  ^und  of  insanity  must  sbow  Inability 
to  exercise  a  reasonable  judgment  in  rMsrd  to 
the  matter  involved  in  the  conveyance.  *  •  • 
To  have  that  effect  (i.  e.,  to  invalidate  the  deed). 
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the  insanitir  mnat  be  sndi  88  to  disqaalify  him 
from  intelh^tly  comprebending  and  actifl(r  np- 
on  the  bDBinega  affairs  out  of  which  the  con- 
TCTance  grew,  and  to  prevent  him  from  under- 
itanding  the  nature  and  consequences  of  his  act." 

In  applying  that  test  to  the  facts  in  this 
ease,  as  we  understand  them  to  be,  we  bare 
reached  a  conclusion  contrary  to  the  one  an- 
nounced in  the  case  of  McEvoy  t.  Tucker. 
'We  think  that  appellee  was  not  a  person  of 
average  intelligence,  but  this  is  not  required. 
The  ignorant  and  illiterate  person  may  ae- 
qnire  property  and  may  convey  it,  provided 
be  knows  what  he  is  doing  and  understands 
and  appreciates  the  transaction  in  which  he 
is  engaging,  and  we  think  ai>pellee  Iiad  this 
knowledge,  and  we  are  constrained  to  believe 
that  she  realized  that  her  husband's  trouble 
put  her  to  a  choice  betwe^i-  her  land  and  her 
husband,  and  she  chose  to  sell  her  land  to 
save  him.  And  having  mdde  this  election 
with  intelligence  enough  to  know  that  she 
had  done  so,  she  cannot  now  recover  her 
land,  and  the  decree  of  the  chancellor  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  accordance 
with  tills  opinion. 


BALMAT  ▼.  Cia?T  OF  ARGENTA  et  aL 
(No.  276.) 

(Snpreme  Gonrt  of  Arkansas.    March  27,  1910.) 
L  Dedicatioit  *»19(2)— Aixetwat  — Impm- 

CATIOIT. 

Where  parties  platted  land  into  city  lots  with 
intersecting  streets  and  alleys  indicated  on  the 
plat,  which  was  duly  acknowledged  and  filed  for 
record,  having  attached  the  statement,  in  rela- 
tion to  the  alleys,  that  ther  should  remain  open 
highways  for  tiie  use  of  tne  owners  of  or  resi- 
dents npon  the  blocks  through  which  they  run, 
bnt  that  the  alley  in  any  block  might  be  closed 
at  any  time  by  aU  the  owners  of  lots  in  the  block 
executing,  acknowledging,  and  placing  on  record 
in  tiie  recorder's  office  of  the  county  a  written 
instrument  setting  forth  the  closure,  there  was 
so  dedication,  expressly  or  by  implication,  of  the 
alleys  to  the  public,  the  reservation  of  the  use  of 
the  alleys  and  right  ot  closure  to  the  owners  or 
residents  negativing  any  implication  of  intent  to 
irrevocably  dedicate  the  aneys  to  public  use; 
while  the  general  rule  is  that  in  both  express  and 
implied  common-Iaw  dedications  there  must  be 
an  aiq>r<q>rlation  of  land  by  the  owner  to  public 
use  by  some  express  manifestation  of  his  purpose 
or  by  some  act  or  course  of  conduct  from  which 
the  law  will  imply  the  intent. 
.[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  3&-41;   Dec.  Dig.  <S=>19(2).] 

1  MTTNICIFAI.  CiOBPOBAnONS  ®=>648— AUXTB 

— Prescbiptivk  Ricsht  OF  Public. 

Where  the  owners  of  lands,  platting  them, 
(tterve  to  the  owners  or  residents  of  the  blocin 
the  right  to  use  and  close  alleys,  so  that  there 
1*  no  dedication,  the  public  may  acquire  the  right 
to  nae  by  prescription ;  the  alleys  being  open  to 
sse  by  the  public. 

rEA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1421,  1422;  Dec. 
Dig.  «=s648.] 

8.  DsDicATiow    ®=»19(1)— Makiro    and    Rk- 
OOBDINO  Plat— Inci^osube. 
A  dedication  of  streets  or  alleys  across  a 
tn«t  of  land  is  not  established  merely  by  proof 


of  making  and  recording  k  plat  showing  snch 
ways,  where  the  lands  remained  inclosed  by  the 
original  owner. 

[Kd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  87;   Dec.  Dig.  «8=»19a).] 

4.  Injunction  «=>130— Restraining  Bbbak- 
INO  or  iNOLostrSE— Imilatebial  Question. 
In  an  action  by  the  owner  of  lands  to  en- 
join officers  of  a  dty  from  breaking  his  inclo- 
sure  and  tearing  down  his  fences  to  open  an  al- 
leged alley,  the  question  whether  plaintiff  was 
wrongfully  withholding  the  strip  of  ground  from 
the  other  owners  of  land  in  the  block  for  use  as 
an  alley  was  not  involved  where  none  of  such 
owners  complained. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  288^800;  Dec.  Dig..«s9l30.] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martlnean,  Chancellor. 

Action  by  Frank  Balmat  against  the  CSty 
of  Argents  and  others.  E^om  a  decree  for 
defendants,  plaintiff  appeals.  Decree  revers- 
ed, and  cause  remanded,  with  directions  to 
enter  a  decree  for  plaintiff. 

Bratton  ft  Bratton,  of  Little  Rock,  for  ap- 
pellant Fred  McDonald,  of  Argenta,  for  ap- 
pellees. 

McCUIiLOCH,  O.  X  This  Is  an  action  In- 
stituted by  appellant  In  the  chancery  court 
of  Pulaski  county  to  restrain  the  officers  of 
the  city  of  Argenta  from  breaking  appellant's 
Inclosure  and  tearing  down  his  fences  for 
the  purpose  of  opening  an  alley.  The  officers 
of  the  city  attempt  to  Justify  their  Invasion 
of  the  premises  under  a  claim  of  dedication 
to  the  public  by  appellant's  grantor.  James 
H.  Barton  (who  was  appellant's  immediate 
grantor)  and  James  I*  Davis  formerly  own- 
ed the  property,  and  in  the  year  1887  platted 
It  Into  city  lots  with  intersecting  streets  and 
alleys  Indicated  on  the  plat  The  plat  was 
duly  acknowledged  and  filed  for  record,  and 
attached  thereto  were  field  notes  and  the 
following  statement  signed  by  the  dedicat- 
ors: 

"Know  all  men  by  these  presents  that  whereas, 
we,  James  H.  Barton  and  James  L.  Davis,  are 
the  owners  of  the  land  described  in  the  foregoing 
notes;  and,  whereas,  we  have  caused  the  said 
land  to  be  laid  off  into  lots  and  blocks,  streets 
and  alleys  os  shown  on  the  plat  preceding  said 
notes:  Now,  therefore,  we  hereby  declare  that 
the  said  land  so  laid  off  shall  hereafter  be  known 
as  Davis'  addition  to  the  town  of  Argenta,  and 
the  streets  shall  remain  open  highways  forever, 
and  the  alleys  shall  remain  open  highways  for 
the  use  of  the  owners  of  or  residents  upon  the 
blocks  through  which  they  run,  but  the  alley  in 
any  block  may  be  closed  at  any  time  by  all  own- 
ers of  lots  in  any  such  block  duly  executing,  ac- 
knowledging, and  placing  on  record  in  the  re- 
corder's ofiice  of  Pulaski  county  a  valid  instru- 
ment of  writing  setting  forth  such  closure." 

Appellant  subsequently  purchased  two  lots 
from  Barton,  and  the  same  were  Inclosed  by 
a  fence  which  included  the  portion'  indicated 
on  the  map  as  an  alley  mnning  through  the 
block,  and  that  fence  has  been  maintained 
by  plaintiff  to  the  present  time,  or  at  least 
until  it  was  broken  and  the  premises  entered 
by  the  officers  of  the  city. 
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The  question  In  the  case  Is  whether  or  not 
there  has  ever  been  a  dedication  of  the  land 
in  <»ntroversy  to  public  use.  Tbe  language 
of  the  writing  Is  peculiar.  It  contains  an 
express  dedication  of  the  streets  indicated 
on  the  plat,  but  as  to  the  alleys  it  provides 
that: 

Tbey  "shall  remain  open  highways  for  the  nse 
of  the  owners  of  or  residents  upon  the  blocks 
through  which  they  run,  but  the  alley  in  any 
block  may  be  closed  at  any  time  by  all  owners 
of  lots  in  any  such  block  duly  executing,  ac- 
knowledging, and  placing  on  record  in  the  record- 
er's office  of  Pulaski  county  a  valid  instrument 
of  writing  setting  forth  such  dosare." 

At  the  time  of  the  alleged  dedication  we 
had  in  this  state  no  statutory  method  of  vol- 
untary dedication  of  lands  to  public  use  as 
streets,  alleys,  and  other  public  places,  but 
the  General  Assembly  of  1901  enacted  a  stat- 
ute requiring  persons  and  corporations  to 
tile  plats  of  land  situated  in  any  city  or  town 
with  the  recorder  of  deeds.  Kirby's  Digest, 
§§  5523,  5524. 

There  are  two  classes  of  common-law  dedi- 
cations, "express  dedications  and  Implied  ded- 
ications," says  Mr.  Elliott  in  his  work  on 
Roads  and  Streets,  vol.  1,  §  133.  "In  both 
express  and  Implied  '  common-law  dedica- 
tions," continues  the  author,  "It  is  necessary 
that  there  should  be  an  appropriation  of  land 
by  the  owner  to  public  use — In  the  one  case 
by  some  express  manifestation  of  his  pur- 
pose to  devote  the  land  to  the  public  use; 
in  the  other  by  some  act  or  course  of  con- 
duct from  which  the  law  will  imply  such  an 
Intent"  The  same  author  in  another  section 
of  his  work  (section  138)  says: 

"It  is  essential  that  the  donor  should  intend  to 
set  the  land  apart  for  the  benefit  of  the  public, 
for  it  is  held,  without  contrariety  of  opinion, 
that  there  can  be  no  dedication  unless  there  is 
present  the  intent  to  appropriate  the  land  to  the 
public  use.  If  the  intent  to  dedicate  is  absent, 
then  there  is  no  valid  dedication.  The  intent 
which  the  law  means,  however,  is  not  a  secret 
one,  but  is  that  which  is  expressed  in  the  visible 
conduct  and  open  acts  of  the  owner.  The  pub- 
lic, as  well  as  individuals,  have  a  rii^ht  to  rely  on 
the  conduct  of  the  owner  as  indicative  of  his  in- 
tent." 

There  hare  been  many  decisions  of  this 
court  on  the  subject,  and  the  rule  expressed 
by  Mr,  Elliott  Is  the  one  that  we  have  steadi- 
ly adhered  to.  Among  other  tilings,  we  have 
decided  that: 

"An  owner  of  land,  by  laying  out  a  town  upon 
it,  platting  it  into  blocks  and  lots,  intersected 
by  streets  and  alleys,  and  selling  lots  by  refer- 
ence to  the  plat,  dedicates  the  streets  and  alleys 
to  the  pnbhc  use,  and  such  dedication  is  irrev- 
ocable." Davies  v.  Epstein,  77  Ark.  221,  92 
S.  W.  19. 

But  that: 

"  'Merely  laying  out  grounds,  or  merely  plat- 
ting and  surveying  them,  without  actually 
throwing  them  open  to  [the  public]  nse  or  actual- 
ly seUins  lots  with  reference  to  the  plat,  will  not, 


as  a  general  rule,'  show  a  dedication."    HoUj 
Grove  v.  Smith,  63  Ark.  5,  37  S.  W.  956. 

[1]  Now,  it  cannot  be  said  that  there  was 
any  express  dedication  in  this  instance,  for 
there  Is  nowhere  found  in  the  instrument 
executed  by  Barton  and  Davis  a  dedication 
of  alleys  to  the  public ;  so,  if  there  has  been 
one  at  all,  it  must  arise  by  implication,  ei- 
ther from  what  was  declared  in  that  instra- 
ment  or  by  the  conduct  of  the  parties.  It 
will  be  seen  that,  while  there  was  an  express 
dedlcaticm  of  the  streets  for  public  use,  the 
use  of  the  alleys  indicated  on  the  plat  is  re- 
served to  the  owners  of  or  residents  upon  the 
block  through  which  the  alleys  run,  and  there 
is  an  express  reservation  to  such  owners  of 
the  right  to  close  the'  alleys  at  any  time.  In 
the  face  of  the  express  declaratlpn  that  the 
alleys  are  to  remain  open  for  the  use  of  the 
owners  or  residents,  and  may  at  any  time 
he  closed  by  the  Joint  action  of  such  owners, 
it  cannot  be  said  that  there  was  an  implied 
intention  to  irrevocably  dedicate  the  alleys 
to  public  use. 

[2, 3]  Notwithstanding  that  reservation, 
the  public  might  acquire  the  right  of  use  by 
prescription,  but  such  Is  not  the  case  in  the 
present  instance ;  for  it  appears  that  the  al- 
ley now  sought  to  be  opened  has  never 
been  opened,  but,  on  the  contrary,  has 
been  occupied  by  appellant  and  includ- 
ed within  his  Indosure.  The  case  falls, 
we  think,  within  the  principle  announced  by 
this  court  in  the  case  of  Holly  Grove  v. 
Smith,  supra,  where  It  was  held  that  a  dedi- 
cation of  streets  and  alleys  across  a  tract 
of  land  is  not  established  merely  by  proof  of 
making  and  recording  the  plat,  where  the 
lands  remained  Inclosed  by  the  orlgfaial 
owner. 

[4]  The  question  whether  the  appellant  is 
wrongfully  withholding  the  strip  of  gronnd 
from  the  other  owners  of  land  in  the  block 
for  use  as  an  alley  is  not  involved  in  this 
controversy,  Inasmuch  as  none  of  those  own- 
ers is  complaining.  Whoi  they  do  complain, 
the  question  will  arise  whether  or  not  they 
are  barred  by  the  statute  of  limitation; 
there  being  only  private  rights  involved.  At 
any  rate,  the  public  has  no  concern  in  the 
rights  of  private  owners,  as  there  has  ne?- 
er  been  any  prescriptive  right  acquired  by 
the  public,  and,  as  we  have  already  se^, 
there  has  been  no  dedication.  •  We  conclude, 
therefore,  that  the  dty  had  no  right  to  open 
the  alley  and  to  forcibly  break  and  enter 
appellant's  indosure,  and  that  he  was  en- 
titled to  an  injunction  restraining  the  officers 
from  80  doing. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  favor  of  the  appellant. 
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HARPER  V.  YOUNG.    (No.  280.) 
(Snprcme  Court  of  Arkansas.    March  2T,  1916.) 

IiANDLOBD  AND  TENANT  «=9l09%  —  IiIENS  — 

Ube8  or  Pbemises— Rent. 
Under  a  lease  of  a  building  providing  that 

it  shonld  be  used  as  a  saloon,  but  that  it  mi^ht 
be  used  for  any  other  legal  purpose,  with  the 
written  consent  of  the  lessor,  and  further  pro- 
Tiding  that  during  the  term  the  lessee  would  pur- 
chase all  the  beer  used  in  the  saloon  or  sold 
therefrom  from  the  lessor,  and  that  his  failure 
or  refusal  to  do  so  should  forfeit  all  his  rights 
and  entitle  the  lessor  to  enter,  an  order  of  the 
court  under  the  provisions  of  a  statute  prohibit- 
ing the  operation  of  saloons  did  not  relieve  the 
lessee  from  liability  for  rent ;  as  the  lease  only 
required  the  lessee  to  buy  beer  from  the  lessor  so 
long  as  he  operated  a  saloon  in  the  building  and 
was  not  for  the  sole  purpose  of  conducting  a  sa- 
loon, and  as  the  lessee  could  have  made  other 
uses  of  the  building  by  ];>ernu8sion  of  the  lessor. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  761 ;   Dec.  Dig.  <S=s»199%.] 

'Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  Uttle,  Judge. 

Action  by  J.  Ross  Young,  adnkinlstratrlx 
of  D.  J.  Young,  against  Win  Harper.  Ver- 
dict for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

In  this  case  appellee,  as  administratrix  of 
the  estate  of  D.  J.  Young,  sued  appellant  for 
the  sum  of  |1,000  for  rent  of  a  certain  build- 
ing In  tbe  city  of  Ft.  Smdth  under  a  lease  ex- 
ecuted by  the  said  Young  to  appellant  on  No- 
vember IB,  1910.    The  lease  provides: 

"That  said  premises  shall  be  used  for  the  par- 
pose  of  a  saloon  and  dramshop,  provided  that 
they  may  be  used  for  any  other  legal  purpose 
with  the  written  consent  of  the  said  lessor. 

Wrlttoi  In  the  body  of  this  lease  was  the 
further  agreement: 

"Lessee  further  agrees  that  during  the  term  of 
this  lease  he  will  purchase  all  of  the  beer  that  he 
uses  in  said  saloon  or  sells  therefrom  both  bot- 
tled and  keg  beer  from  the  said  lessor,  and  from 
no  one  else,  and  failure  or  refusal  to  so  pur- 
chase said  beer  from  said  lessor  as  aforesaid 
shall  forfeit  all  of  lessee's  rights  under  this  lease, 
and  same  shall  at  once  become  void  at  option  of 
said  lessor  and  be  of  no  further  force  and  effect, 
and  lessor  may  without  process  of  law  or  notice 
enter  into  said  premises  and  eject  lessee." 

It  was  conceded  that  the  rent  for  the  four 
months  beginning  September  1, 1914,  and  end- 
ing January  1,  1D16,  was  not  paid  by  appel- 
lant, and  It  was  also  conceded  that  the  opera- 
tion of  saloons  In  Ft.  Smith  was  prohibited 
by  order  of  the  court  under  the  provisions 
of  the  0<dng  Act,  and  that  said  order  became 
effectlTe  August  1,  1914.  Appellant  paid  the 
rent  for  the  month  of  August,  but  shortly 
after  the  first  of  the  month  vacated  the  prem- 
ises, and  so  notified  the  lessor,  and  mailed 
him  the  keys  to  the  premises,  but  the  letter 
containing  the  keys  was  returned  unopened. 

Yonng  was  not  engaged  in  the  real  estate 
business,  and  was  not  the  ovnier  of  the  build- 
ing, but  had  rented  It  from  the  owner  and 
had  sobrented  it  to  appellant,  who  had  used 
It  <Mily  for  the  purpose  of  running  a  saloon. 
Young  was  the  local  agent  of  a  brewery,  and 


was  Interested  In  haying  a  tenant  who  would 
buy  the  beer  sold  by  him.  A.  conversation  oc- 
curred between  ai^ellant  and  deceased  after 
the  dty  had  gone  dry,  In  which  appellant 
asked  about  the  lease,  and  Young  sadd  that 
so  far  as  he  was  concerned  the  lease  would 
be  all  right,  whereupon  appellant  said,  "What 
about  Mr.  Wyatt  [the  owner  of  the  build- 
ing]?" and  there  was  some  evidence  about  a 
statement  by  Young  that  he  would  not  charge 
rent  unless  Wyatt  charged  him;  but  no  at- 
tempt was  made  to  show  that  anything  was 
said  about  using  the  building  for  any  other 
purpose. 

At  the  conclusion  of  the  evidence  the  court 
directed  the  Jury  to  return  a  verdict  for 
appellee  for  the  sum  sued  for,  and  this  ap- 
peal has  been  duly  prosecuted  from  that 
judgment. 

Thos.  B.  Pryor  and  Wm.  Rhea,  both  of 
rt.  Smith,  for  appellant  Ben  Cravens  and 
Jno.  H.  Vaughan,  both  of  Ft.  Smith,  for  ap- 
pellees. 

SMITH,  J.  (after  stating  the  facts  as 
alMve).  It  Is  Insisted  on  the  part  of  the  ap- 
pelant that  we  have  here  a  contract  similar 
to  the  one  which  we  construed  In  the  case 
of  Kahn  v.  WUheUn,  177  S.  W.  403,  and  that 
this  case  Is  controlled  by  the  rule  there  an- 
nounced. But  we  do  not  agree  with  counsd 
In  this  contentlcm.  The  contracts  are  not 
similar.  In  the  case  of  Kahn  v.  Wilbelm,  we 
said  of  the  lease  there  c(Histraed  that  the 
parties  to  it  had  agreed  and  covenanted  that 
the  property  should  be  used  as  a  hotel  and 
saloon,  and  for  no  other  purpose  whatever, 
and  that  In  construing  the  lease  we  had  no 
right  to  strike  out  one  of  the  terms  there 
employed.  It  was  there  argued  that  tlie 
building  could  be  used  for  a  hotel,  even 
though  no  saloon  was  kept  there,  and  that 
the  property  had  other  usable  value.  But  In 
answer  to  this  argument  dt  was  said  that 
the  lease  was  not  a  general  one,  but  a  special 
one  for  the  purpose  of  operating  a  hotel  and 
saloon,  and  we  construed  that  Instrument  as 
leasing  the  buUdlng  for  a  single  purpose; 
that  purpose  being  the  operation  of  a  hotel 
and  saloon. 

The  lease  now  under  consideration  does 
not  provide,  as  did  the  lease  in  the  Kahn  v. 
Wdlhelm  Caae,  that  the  building  should  be 
used  for  certain  purposes  only.  In  fact,  It 
appears  to  have  been  contemplated  that  some 
other  use  of  the  building  might  be  desired. 
In  which  event  such  permission  could  be  ob- 
tained by  the  written  consent  of  the  lessor, 
the  lessee  paying  any  Increased  rate  of  iur 
surance  caused  by  the  change  of  business. 
It  Is  true  the  parties  to  the  lease  In  the  Kahn 
V.  Wllhelm  Case  might  have  agreed  to  some 
other  use  of  the  premises,  but  the  contract 
contemplated  no  such  agreonent,  and  the 
agreement.  If  made,  would  have  been  a  new 
one  outside  of  the  original  contract.  Here 
the  contract  contemplated  the  poBslbiUty  of 
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a  cbange  In  the  use  of  the  premlees,  and  pro- 
vides a  manner  In  which  that  change  may 
be  accomplished.  The  provision  In  the  lease 
requiring  appellant  to  pnrcbase  beer  from  his 
lessor  was  Inserted  for  the  purpose  of  re- 
quiring appellant  to  buy  beer  from  his  lessor, 
so  long  as  he  operated  a  saloon  In  the  build- 
ing, and  it  has.  no  other  effect 

Appellant  proceeded  on  the  theory  that  bis 
lease  was  for  one  purpose  only,  and  acted 
upon  that  theory  In  returning  the  keys  with- 
out attempting  to  use  the  building  for  other 
purposes  or  asking  U  that  could  be  done. 
His  liability  depends  upon  the  correctness 
of  his  Interpretation  of  the  contract,  for  he 
stood  upon  that  interpretation  in  returning 
the  keys  without  attempting  to  use  the  build- 
ing for  some  other  purpose,  or  inquiring  If 
he  could  do  so.  We  think  he  should  have 
made  some  other  use  of  the  building,  or 
should  have  asked  If  this  might  be  done,  and, 
If  this  permission  had  been  refused,  he  would, 
of  course,  have  been  absolved  from  any  obli- 
gation to  pay  the  rent.  But,  not  having  done 
so,  we  must  hold  that  the  court  properly  di' 
rected  a  verdict  against  him  for  the  rent  due 
under  his  contract 

It  Is  true  this  contract  required  appellant 
to  obtain  the  written  consent  of  the  lessor 
before  engaging  4n  any  other  business  except 
the  operation  of  a  saloon,  but  the  Insertion  of 
this  provision  shows  that  the  parties  eontem' 
plated  that  such  a  request  might  be  made 
and  the  terms  upon  which  it  would  be  grant- 
ed. While  this  permission  mdght  not  have 
been  granted.  It  cannot  be  assumed  that  It 
would  certainly  have  been  refused,  and  we 
conclude,  from  the  Insertion  of  the  provision 
that  the  parties  contemplated  the  probability 
of  this  request  being  made,  and  had  not  con- 
tracted for  a  single  use  of  the  building  as 
was  done  in  the  case  of  Kahn  t.  Wllhelm, 
supra. 

The  ludgment  Is  therefore  affirmed. 


McCABB  V.  LEE.     (No.  270.) 
(Supreme  Court  of  Arkansas.    March  20,  1016.) 

1.  Chaitel  Mobtqaqes  «=»144  —  Pbiobitt — 
exzcdtion. 

An  officer  In  poaaession  of  property  upon  a 
levy  under  an  execution  acquired  a  hen  on  the 
property  superior  to  the  lien  acquired  under  a 
chattel  mortgage  recorded  subsequently  to  the 
issuance  and  levy  of  the  execution. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  (  241 ;  Dec.  Dig.  «=>144.] 

2.  BXEOUTION    «=»116— RKNBWAI/— ElTEOT    OF 
lilSN. 

Under  Kirby's  Dig.  H  4642-4044,  providujg 
that  an  execution  returned  not  satisfied  shall  be 
renewed  for  12  months  by  indorsement  thereon, 
a  lieu  acquired  by  an  officer  under  a  levy  of  exe- 
cution was  continued  by  a  reuewal  of  the  execu- 
tion from  the  time  of  the  levy  until  the  disposi- 
tion thereof. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §;  266-271 ;   Dec.  Dig.  <8=»116.] 


Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Actl<m  by  John  McCabe  against  S.  O.  Lee. 
From  a  Judgment  for  defendant  plalntifT  ap- 
peals.   Affirmed. 

Appellee,  the  constable  of  Glegbom  town- 
ship, Clay  county,  levied  an  execution,  issued 
upon  the  22d  day  of  October,  1914,  upon  a 
judgment  in  the  Justice  court  obtained  b^ 
J.  P.  Pugsly  against  Charles  Harper,  upon  a 
CO.W,  the  property  of  Harper,  which  he  took 
into  possession  and  advertised  for  sale  on 
the  7th  day  of  November,  1914. 

John  McCabe  brought  replevin  against  ap- 
pellee on  that  day,  claiming  the  right  to  the 
possession  of  the  cow  under  a  chattel  mort- 
gage executed  by  said  Harper  to  him  on  th« 
18th  day  of  March,  1914,  which  was  filed  for 
record  on  the  3d  day  of  November,  1914.  On 
the  16th  of  November,  after  the  service  of 
the  writ  of  possession  in  the  replevin  salt, 
the  appellee,  S.  O.  Lee,  by  order  of  the  plahi- 
tlft  In  execution,  returned  the  execution  with 
the  Indorsement  "Not  satisfied"  for  renewal, 
and  It  was  renewed  by  the  Justice  in  ac- 
cordance with  the  statute. 

Appellee  executed  a  retaining  bond  and 
upon  the  trial  of  the  replevin  suit  Judgment 
was  rendered  In  McCabe's  favor  against  him, 
from  which  he  appealed  to  the  circuit  conrt, 
where  nimn  trial  the  court  found  the  value 
of  the  cow  and  declared  the  lien  of  the  con- 
stable under  the  execution  superior  to  the 
mortgage  lien,  same  having  been  fixed  prior 
to  the  filing  of  the  mortgage  and  rendered 
Judgment  against  appellant,  from  which  he 
brings  this  appeal. 

O.  T.  Bloodworth,  of  Coming,  for  appel- 
lant   Appellee,  pro  sa 

KIRBX,  3.  (after  stating  the  facts  as 
above).  [1, 2]  The  execution  constituted  a 
lien  upon  the  property  of  the  Judgment  debt- 
or, which  continued  as  long  as  the  writ  re- 
mained in  force,  and  the  general  rule  Is: 

"In  the  absence  of  express  statutory  enact- 
ment an  execution  has  no  legal  effect  as  such 
after  its  return  day,  and  on  the  return  of  an  exe- 
cution nulla  bona  its  lien  expires ;  yet  the  titlt 
Vested  in  an  officer  by  virtue  of  his  levy  remaias 
until  divested  by  subsequent  proceedlnga,  and 
he  may  proceed  to  advertise  and  sell  the  property 
by  virtue  of  his  title  acquired  by  levy  after  the 
return  day  of  the  writ"  17  Oyc  1072;  2  Free- 
man on  Executions,  202. 

The  property  had  been  levied  on  and  taken 
into  possession  of  the  officer  under  the  au- 
thority of  the  execution,  l>efore  appellant  ac- 
quired a  lien  under  his  mortgage  which  bad 
not  been  recorded  until  afterward,  and  the 
officer  could  have  proceeded  with  the  sale  of 
the  property  even  after  the  return  day  of  the 
writ,  but  he  returned  it  before  the  day  under 
the  direction  of  the  Judgment  creditor  un- 
satisfied, and  caused  It  to  be  renewed  b; 
proper  Indorsement  thereon,  under  the  au- 
thority of  sections  4642-4644,  Kirby's  Digest 
By  the  terms  of  the  statute  Sodt  indorsement 
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of  renewal  oontlnuM  tbe  execution  in  fnU 
force  In  all  respects  for  12  months  after  the 
indorsement  made.  The  execution  consti- 
tuted a  Uen  from  the  time  of  Its  issuance  and 
levy,  and  by  the  levy  of  it  the  officer  acquir- 
ed a  special  Interest  In  the  property  of  the 
judgment  debtor  levied  upon,  which  he  could 
protect  by  suit,  and  the  execution,  being  re- 
newed in  accordance  with  tbe  statute  during 
its  life  or  before  It  became  functus  officio, 
continued  the  Hen  and  tbe  right  of  the  offi- 
cer to  the  property  seized  under  It  from  tbe 
time  of  its  levy  imtil  the  disposition  there- 
of, according  to  law,  and  bla  right  was  su- 
perior to  any  right  that  could  be  acquired  by 
appellant  under  his  mortgage,  which  was  not 
recorded  until  after  the  issuance  and  levy  of 
tbe  executioo. 
Ilie  Judgment  is  affirmed. 


BROOKFIELD  t.  BLOCK  et  al    (No.  281.) 
(Supreme  Court  of  Arkansas.    March  27,  1916.) 

1.  Dedication  «=931,  (J5— Stkeets— Powbb  to 
Bevoks. 

Where  plaintiff  conveyed  part  of  a  platted 
Mction  of  land  to  M.  in  1883,  and  in  1890  eze- 
CDted  a  dedication  deed  to  tbe  city  by  the  terms 
•f  wliicli  all  streets  and  aUeya  laid  oS  on  the 
plat  were  to  revert  to  the  grantor  when  no  lon- 
ger used,  she  could  not  recover  a  strip  of  land 
laid  oS  as  an  alley  in  both  deeds,  since  where 
owners  of  land  laid  out  as  a  town  or  an  addition 
to  a  dty  or  town  platted  into  blocks  and  lots 
intersected  by  streets  and  alleys  and  sell  lots 
b.T  reference  to  the  plat,  they  thereby  dedicate 
the  streets  and  alleys  to  the  public  nse_,  no  for- 
mal acceptance  b^  the  city  or  town  is  neces- 
sary, and  such  dedication  is  irrevocable. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
C«nL  IMg.  K  64,  66,  103;   Dec.  Dig.  «=»31,  66.] 

2.  EjwmtENT  «=9(3)— RioHT  to  Action  — 

NeCBSSITT   of  TiTLl:    BT   PLATNTrFT. 

A  plaintiff  in  ejectment  must  recover  on  the 
wrength  of  his  own  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  H  18,  20-24,  27;  Dec  Dig.  «=»9(8).l 

Appeal  from  Circuit  Cburt,  Cross  Coun- 
ty; W,  J.  Driver,  Judge. 

Action  by  Nannie  E.  Bro<Afleld  against  B. 
Blodc  and  others.  Judgment  for  the  defend- 
ants, and  plaintiff  aiqpeals.    Affirmed. 

J.  C.  Brookfleld,  of  Wynne,  for  appellant. 
Block  &  Kirsch,  of  Paragould,  for  appellees. 

BART,  J.  Nannie  E.  Bro(Afleld  instituted 
this  action  in  the  circuit  court  against  B. 
Block  to  recover  possession  of  a  strip  of  land 
24  feet  wide  by  96  feet  long  in  the  west  lialf 
of  block  5  in  tlie  town  of  Wynne  in  Cross 
<»unty.  Arte 

On  the  24th  day  of  May,  1883,  Joshua 
Brookfleld  and  Nannie  E.  Brookfleld,  his 
wife,  conveyed  by  warnmty  deed  to  B.  B. 
Merriman  "tlie  west  half  of  block  No.  6  in 
&(Xordance  with  the  plat  of  the  town  of 
Wynne  in  said  county  now  on  file  in  the  of- 
fioe  of  the  recorder  of  said  county  of  CJtobs." 


On  tbe  28th  day  of  Bfarctt,  1890,  plaintiff  fli^ 
ed  for  record  a  dedication  deed  as  follows: 

"Know  all  men  by  these  presents  that  I,  Eliz- 
abeth Brookfleld,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  me  in  band  paid,  the 
receipt  of  which  is  hereby  ackoowl^ged,  do 
hereby  grant,  sell  and  quitclaim  unto  the  inhab- 
itants of  the  town  of  Wynne  in  the  county  of 
Cross  and  state  of  Arkansas,  all  the  streets  and 
alleys  as  designated /and  platted  on  this  map 
for  the  use  of  the  public  as  highways,  and  when 
said  streets  and  alleys  cease  to  be  so  used,  then 
the  same  to  revert  and  belong  to  me." 

The  property  in  question  was  formerly  an 
alley  In  tbe  west  half  of  blocic  No.  6  in 
Brookfleld's  addition  to  tbe  town  of  Wynne. 
It  has  since  been  inclosed  and  occupied  by 
various  persons.  The  alley  is  not  now  used 
by  the  public,  but  it  is  claimed  by  the  defend- 
ant Block.  The  court  directed  a  verdict  in 
favor  of  the  defendant,  and  from  a  judgment 
dismissing  her  complaint,  the  plaintiff  has 
appealed. 

Tlie  plaintiff  formerly  owned  the  acreage 
VTopetty  of  which  the  piece  of  property  in 
question  was  a  part  It  is  tbe  contention  of 
jconnsel  for  the  plaintiff  that  the  property  in 
cantroyersy  reverted  to  her  under  the  provi- 
sions of  her  dedication  deed  when  the  alley 
ceased  to  l>e  used  by  the  public.  It  may  be 
stated  here  that  none  of  the  maps  or  plats 
of  the  towii  of  Wynne  referred  to  in  the 
briefs  are  copied  In  the  transcript. 

[1]  It  is  well  settled  by  the  decisions  of 
this  court  that  where  owners  of  land  laid  out 
a  town  or  an  addition  to  a  city  or  tovra  upon 
it,  platting  it  into  blo^s  and  lots,  intersected 
by  streets  and  alleys,  and  sell  lots  by  refer- 
ence to  the  plat,  they  thereby  dedicate  the 
streets  and  alleys  to  the  pubUc  use,  and 
that  such  dedication  is  irrevocable.  Stutt- 
gart V,  John,  85  Ark.  520,  109  S.  W.  541,  and 
cases  cited ;  Simon  v.  Perberton,  112  Ark.  202, 
165  S.  W.  297,  and  cases  cited. 

It  will  be  noted  that  the  deed  from  Mrs. 
Brookfleld  and  husband  to  B.  B.  Merriman 
conveys  "the  west  half  of  block  Na  5  in  ac- 
cordance with  the  plat  of  the  town  of  Wynne 
now  on  flle  in  tbe  office  of  the  recorder  of 
said  county  of  Cross,"  The  plat  referred  to 
in  the  deed  is  not  in  tbe  transcript.  So  we 
cannot  know  whether  or  not  there  were  any  ' 
alleys  laid  off  on  the  plat  If  there  was  no 
alley  laid  off  on  the  plat,  then  the  property 
in  controversy  being  a  part  of  the  west  half 
of  block  5  passed  by  tlie  deed  from  Mrs. 
Brookfleld  to  Merriman.  If  by  the  plat  re- 
ferred to  in  tbe  deed  from  Mrs.  Brookfleld  to 
Merriman,  the  alleys  were  laid  off,  they  were 
dedicated  to  the  public  by  the  sale  of  tbe 
lots  In  the  block  and  tbe  dedication  became 
irrevocaWe.  Under  the  authorities  referred 
to  above  where  lots  have  been  sold  with 
reference  to  a  plat,  no  formal  acceptance  by 
the  city  or  town  is  necessary,  as  by  that  act 
the  dedication  becomes  irrevocable. 

[2]  The  dedication  deed  upon  which  Mrs. 
Brookfleld  relies  for  title  was  not  executed 
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ontll  1890 ;  aeveral  years  after  the  deed  frmn 
her  to  Merrlman  was  executed.  She  could 
not  by  that  deed  reserve  to  herself  any  in- 
terest in  the  alleys  which  had  been  already 
dedicated  to  the  public.  As  we  haye  seen, 
the  plat  referred  to  In  the  deed  from  Mrs. 
Brookfield  to  Merrlman  is  not  in  the  record, 
and  the  title  to  the  lot  In  question  either 
passed  to  Merrlman  by  that  deed  or,  if  it  was 
laid  ofT  as  an  alley  on  the  plat  referred  to  In 
that  deed,  was  irrevocably  dedicated  to  the 
use  of  the  public  when  the  lots  In  the  block 
were  sold.  In  either  event  the  title  to  the 
property  in  question  was  divested  out  of  Mrs. 
Brookfleld  when  she  execnted  the  deed  to 
Merrlman,  and  It  Is  well  settled  in  this  state 
that  a  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title. 

It  follows  that  the  court  was  correct  in 
directing  a  verdict  in  favor  of  the  defendant, 
and  the  Judgment  will  be  afiSrmed. 


LOUISVILLE,  N.  O.  &  T.  R.  CO.  et  aL  T. 
JACKSON.     (No.  220.) 

(Supreme  Court  of  Arkansas.    March  6,  1918. 
Sebearhig  Denied  April  3,  1916.) 

1.  Watebs  and  Water  Cocbses  «=3l26(3)  — 
SuBTACs  Watebs— liAiLSOAD  Embankiqiit 
— Question  fob  Jubt. 

On  evidence  in  an  action  for  Bamagea  from 
the  raising  of  a  railroad  embankment  which 
changed  the  flow  of  water  and  caused  it  to  ac- 
cumulate on  plaintiff's  property,  held,  that 
whether  _  the  accumulation  was  caused  by 
the  raising  of  the  embantunent  was  a  question 
for  the  jury. 

W;Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  iO^l,  142;    Dec. 
Dig.  «=.126(3).] 

2.  Watebs  and  Wateb  GorBSEs  «=3ll6  — 
SUBTACB  Watebs. 

Surface  water  is  a  common  enemy  which 
any  landowner  may  defend  against  with  such 
measures  as  he  may  deem  expedient  without 
laying  himself  liable  to  any  other  owner  upon 
whose  land  the  water  is  caused  to  flow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  IMg.  |  127;    Dec  Dig. 

3.  Eminent  Domain  «=52(1)— Surface  Wa- 
tebs—Embankmeni^Liabbuty. 

Defendant  railroad,  whose  occupancy  of  a 
pnblic  highway  for  its  tracks  was  entirely  per- 
missive, was  Uable  for  any  damage  to  adjacent 
owners  caused  by  its  embankment  regardless 
of  whether  the  water  so  diverted  was  surface 
water  or  was  flowing  through  a  natural  drain- 
way,  and  regardless  of  negligence  in  its  con- 
struction, under  the  constitutional  guaranty 
that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  due  compensation. 
[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  $g  3-8;   Dec  Dig.  <8=»2(1).] 

4.  Tbial  «=>252(9)— Instbtjctions— Applica- 
BiuTY  to  Evidence  —  Subface  Waters  — 
Action  fob  Damages. 

In  an  action  for  damages  to  real  property 
from  an  embankment  by  defendant  railroad 
changing  the  flow  of  water  and  causing  it  to  ac- 
cumulate on  plaintiff's  property,  where  there 
was  no  evidence  that  the  injury  was  caused  by 
a  failure  of  the  city  to  maintain  and  repair  the 
street,  an  instruction  that  the  railroad  had  no 
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control  over  the  street  adjoining  plaintilTs  prev- 
ises, except  that  actually  occupied  by  its  road- 
bed, and  that  any  damage  &om  surface  water 
from  the  failure  of  Che  city  to  use  reasonable 
care  in  the  maintenance  of  the  street  did  not 
make  it  liable,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Tiial,  Cent 
Diig.  J  608 ;   Dec  Dig.  «=»252(9).] 

6.  Watbbb  and  Watkb  Coubsbb  ^sllS  — 
SuBFACE  Waters— IjIabiutt  fob  Daiiasbs. 
In  such  case,  the  railroad,  having  no  con- 
trol over  any  other  part  of  the  street  except 
that  occupied  by  its  tracks,  was  not  excoacd 
from  liability  for  damages  from  surface  water 
consequent  upon  the  raising  of  an  embankment 
because  the  city  failed  to  afford  additional  fa- 
cilities for  carrying  off  the  surface  water. 

Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent   Dig.  {{  128-130;    Dec. 
Dig.  «=s>118.] 

6.  Damages  *=962(3)— Mitioation— Dtnr  to 
Reduce. 

In  such  case,  the  owner  was  required  to  do 
whatever  was  reasonably  necessary  to  protect 
his  property  from  injury  and  could  not  permit 
the  mjury  and  then  claim  full  damages,  when 
he  might  have  prevented  it  or  lessened  its  ef- 
fect by  a  reasonable  expenditure. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
<3ent  Dig.  H  124-127;    Dec  Dig.  <S=»62(3).l 

7.  Watebs  and  Water  Coubbes  «s3l26(3)— 

SUBFACK   WATEBa— AcnONB  FOB  DAMAOES- 
iNBTBtrOTIONS. 

In  an  action  by  an  owner  for  damages  to 
his  property  from  surface  water  from  defend- 
ant railroad's  change  in  its  roadbed,  where  de- 
fendant's evidence  showed  that  the  flow  of  wa- 
ter was  not  sufficient  to  overflow  the  gutters 
and  that  if  it  rose  above  the  curbing  and  under 
plaintiff's  storehouse  it  was  due  to  the  fact 
that  the  gutters  were  not  cleaned,  the  refusal  of 
its  instruction,  that  it  had  no  duty  to  clean  the 
gutters  in  front  of  plaintiS's  property,  and  that 
if  the  damage  was  caused  by  the  failure  of  the 
city  or  any  other  person  to  keep  them  cleaned  it 
was  not  liable,  was  error. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  U  141,  142;  Dec 
Dig.  «S=»126{3).] 

8.  Watebs  and  Water  Codbses  4=3ll8  — 
SuBFACE  Waters — Liability. 

In  such  case,  defendant  would  not  be  lia- 
ble if  the  gutters  as  they  existed  at  the  time 
its  embankment  was  raised  were  sufficient  to 
take  care  of  the  water,  because  they  were  subse- 
quently allowed  to  fill  up  so  that  they  could  not 
take  care  of  the  water. 

^Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent   Dig.   g§   128-130;    Dec. 
Dig.  <S=9ll8.] 

9.  Watebs  and  Wateb  Coubses  «=3l23  — 
Subface  Watebs — Action  fob  Dahaobs— 
Parties. 

In  such  case,  the  plaintiff,  if  not  the  own- 
er of  the  property  mentioned  in  his  complaint 
at  the  time  the  alleged  permanent  injury  from 
its  acts  of  negligence  were  committed  by  defend- 
ant railroad,  could  not  recover. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  fg  137,  138;  Dec 
Dig.  «=3l23.] 

10.  Watebs  and  Wateb  Coubseb  «=>123  - 
Sttbfaoe  Watebs— AonoN  it>B  Dakaois- 
Pabtieb. 

In  such  case,  if  the  injury  occurred  during 
the  lifetime  of  plaintifFs  devisor,  the  right  oJ 
action  did  not  descend  to  plaintiff  as  the  deviiiee, 
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but  mrriTed  to  the  devisor'a  personal  represent- 
ativea. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  137,  138;    Dec. 
Dig.  «=3l23.] 
11.  Tenanct  in  Common  $=»55(1)— Reoovebt 

orVsxuiBBB, 

[In  case  of  a  tenancy  in  common,  wliere 
tbeW^  a  holding  in  severalty,  each  separate 
owner  must  sue  for  hia  share  of  the  property.  ) 

[Ed.  Note.— For  other  cases,  see  Tenancy^ 
Common,   Cent.   Dig.   |   140;     Dec.   Dig.   *=» 
55(1).] 
12  Tknahot  in  Common  «=>55(1)— Injury  to 

BSBiHOLO— Action  fx>s  Damaoes. 

/  A  suit  to  recover  the  entire  amount  of  dam- 
ans  for  permanent  injury  to  the  freehold  can- 
notlje  instituted  by  one  of  the  tenants  in  com- 
mon not  in  exclusive  occupancy;  and,  where 
the  land  was  partitioned  in  its  damaged  condi- 
tion, the  other  tenanta^retained  their  right  of 
action  already  accrued,  j 

[Ed.  Note.— For  .other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {  140;  Dec  Dig.  «=> 
55(1).] 

Appeal  from  Qrcuit  Court,  Phillips  Coun- 
ty; W.  R.  Sattemeld,  Special  Judge. 

Action  by  J.  M.  Jackson  against  the  Louis- 
ville, New  Orleans  &  Texas  Railroad  Compa- 
ny and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

Fink  &  Dinning,  of  Helena,  for  appellants. 
P.  R.  Andrews  and  J.  G.  Burke,  both  of  Hel- 
ena, and  Moore,  Smith,  Moore  &  Trieber,  of 
UtQe  Rock,  tor  appdiee. 

McODLLOCH,  O.  J.  The  plalntUT,  J.  M. 
Jackson,  Instituted  this  acticm  in  the  drcolt 
court  of  Phillips  county  against  the  two  de- 
fendant railway  corporations  to  recover  dam- 
ages alleged  to  hare  been  sustained  to  his 
real  property  In  the  dty  of  Helena  on  ac- 
count of  the  raising  of  an  embankment  which 
changed  the  flow  of  the  water  and  caused  it 
to  flow  to  and  accumulate  on  plaintUTs  said 
property.  One  of  the  defendant  companies 
is  an  Arkansas  corporation,  which  holds  the 
franchise,  and  the  other  Is  a  foreign  corpora- 
tion operating  the  railropd  along  the  line. 
No  question  Is  raised  in  the  suit  about  mis- 
joinder of  the  defendants  or  as  to  which  one 
of  the  defendants  Is  liable  for  the  alleged 
injury,  If  there  Is  any  liability  at  all. 

The  real  property  alleged  to  have  been  In- 
jured consists  of  two  lots  on  which  there  are 
three  storehouses  fronting  east  on  Natchez 
street,  at  the  southwest  comer  of  Natchez 
and  Missouri  streets.  Natchez  street  runs 
north  and  south  end  is  60  feet  wide,  the  rail- 
road operated  by  the  defendants  running 
along  the  east  side  of  that  street.  The  cen- 
ter of  the  track  is  10  feet  west  of  the  east 
line  of  the  street  Originally  the  track  was 
about  on  a  level  with  the  grade  of  the  street, 
and,  according  to  the  testimony  adduced  by 
the  plaintiff,  there  was  a  ditch  running  along 
the  west  side  of  the  track  at  the  end  of  the 
ties  which  carried  a  considerable  qutuatlty  of 
water  down  the  track  to  the  next  street  on 
the  south,  Arkansas  street,  where  it  was  tak- 


en care  of  without  Injury  to  adjacent  prop- 
erty. In  the  year  1913,  the  defendants  .were 
compelled,  on  account  of  the  raising  of  the 
track  of  another  intersecting  railroad,  to  raise 
this  track  about  2  or  2\i  feet,  and  in  doing 
so  the  embankment  was  sloped  off  from  the 
west  side  of  the  track  to  about  the  center  or 
crown  o£  the  street  The  dlttdi  just  spoken 
of  was,  according  to  the  testimony  of  the 
plaintiff,  completely  obliterated  by  the  rais- 
ing of  the  dump,  and  no  other  means  were 
provided  for  taking  care  of  the  additloiul 
water  which  was  thrown  over  into  the  gutter 
on  the  west  side  of  the  street. 

The  theory  of  the  plaintiff  Is  that  the  ad- 
ditional water  thrown  over  Into  the  gutter 
ovetta'xed  Its  capacity  and  could  not  be  tak- 
en care  of,  and  that  when  it  rained  the  sur- 
plus .water  rose  about  the  curb  and  ran  un- 
der the  plaintiff's  storehouses.  It  is  uncon- 
tradicted that  the  flow  of  the  water  was 
from  east  to  west,  that  the  water  came  from 
the  levee  east  of  Natchez  street  and  flowed 
over  the  railroad  track,  and  that  when  the 
ditch  was  filled  up  there  was  nothing  to 
prevent  it  from  flowing  onto  the  gutter,  and 
on  the  west  side  of  Natchez  street  The 
plaintiff  alleged  in  his  complaint  that  he  was 
the  owner  of  the  property,  and  the  ana,wer 
of  the  defendants  contains  a  denial  of  that 
allegation.  It  is  also  denied  in  the  ans%ver 
that  there  was  any  ditch  along  the  edge  of 
the  railroad  track,  and  denied  that  the  rais- 
ing of  the  embankment  caused  any  addition- 
al flow  of  water.  Plaintiff  alleged  that  per- 
manent injury  to  the  property  was  Inflicted 
by  the  raising  of  the  embankment  and  the 
digging  of  the  ditch,  which  depreciated  the 
value  of  the  property,  and  the  jury  awarded 
damages  for  such  permanent  injury  in  the- 
sum  of  f 2,500-   Defendants  have  appealed. 

[1]  It  is  earnestly  insisted  that  the  testi- 
mony fails  to  make  out  a  case  of  liability 
against  the  defendants;  but,  after  careful 
consideration  of  the  evidence,  we  conclude 
that,  if  the  testimony  be  accepted  In  Its  light 
most  favorable  to  the  plaintiff's  cause  of  ac- 
tion, there  is  enough  to  submit  to  the  Jury 
on  the  issue  as  to  whether  or  not  the  injury 
was  caused  by  the  act  of  the  defendants  in 
raising  the  embankment  and  filling  the  ditch. 
There  is  a  sharp  conflict  In  the  testimony  as 
to  whether  or  not  there  was  any  ditch  there 
at  all,  but  that  conflict  must  be  treated  as 
settled  in  plaintiff's  favw  by  the  verdict  of 
the  jury.  There  is  also  a  sharp  conflict  in 
the  testimony  as  to  .whether  or  not  the  sur- 
face water  rose  above  the  curb  and  flowed 
onto  plaintiff's  property,  there  being  testi- 
mony adduced  by  the  descendants  which  tends 
to  show  that  there  was  not  sufficient  water 
from  the  heaviest  rains  to  rise  above  the 
curb ;  but  that  issue,  too,  must  be  treated  as 
settled  by  the  verdict 

[2]  The  argument  is  made,  also,  that  It 
was  surface  waters  that  flowed  over  towards 
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plaintiff's  adjacent  property,  and  also  tbat 
tbe  ditch  was  not  a  natural  drainway,  and 
that  for  those  reasons  the  defendants  are 
not  liable.  It  Is  asserted  that  the  defendant 
railroad  companies  had  the  same  right  as 
any  other  prc^ierty  owner  to  defend  against 
surface  water,  and  that  niton  that  theory 
there  could  be  no  liability.  The  defendants 
invoke  the  doctrine  announced  by  this  and 
many  other  courts  tbat  surface  water  Is  a 
common  enemy  which  any  landowner  may 
defend  against  with  such  measures  as  he 
may  deem  expedient,  without  laying  himself 
liable  to  any  other  oiwner  upon  which  the 
water  Is  caused  to  flow.  Levy  t.  Nash,  87 
Ark.  41,  112  S.  W.  173,  20  L.  R.  A.  (N.  S.) 
155;  McCoy  ▼.  Board  of  Directors  of  Plum 
Bayou  Levee  Dist,  95  Ark.  345,  129  S.  W. 
1007,  29  L.  a  A  (N.  S.)  396. 

[3]  That  doctrine,  though  well  established, 
has  no  application  to  the  act  of  the  railroad 
companies  in  raising  their  embankment  to 
the  Injury  of  adjacent  property  owners,  for 
the  simple  reason  that  such  an  act  is  not 
for  the  purpose  of  defending  against  surface 
waters.  The  occupancy  of  the  railroad  com- 
panies of  the  public  highway  .was  entirely 
permissive,  and  they  could  only  do  so  by  pay- 
ing to  the  adjacent  landowners  any  damage 
caused  by  such  occupancy.  They  therefore 
became  liable  for  any  damage  caused  by  a 
change  In  the  condition  of  the  highway 
brought  about  by  such  occupancy,  regardless 
of  the  question  whether  or  not  the  water 
thus  diverted  was  surface  water  or  was  flow- 
ing through  a  natural  drainway.  If  the 
change  in  the  condition  of  the  highway  from 
the  occupancy  by  the  railroads  caused  the 
Injury,  then  the  companies  are  liable,  whetb- 
.  er  there  was  any  negligence  in  the  constmc- 
tlon  of  the  embankment  or  not,  for  the  Con- 
stitution of  the  state  gives  a  guaranty  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  .without  due  compensa- 
tion. The  same  principle  applies  where  there 
has  been  a  former  appropriation  of  part  of 
the  public  highway  and  afterwards  there  is  a 
change  made  which  causes  additional  dam- 
age. Railway  v.  Greer,  77  Ark.  387,  96  S.  W. 
129.  So,  under  the  law,  the  defendants  are 
liable  for  any  injury  done  to  plaintiff's  prop- 
erty by  raising  the  embankment  in  the  public 
streets.  The  question  whether  or  not  the  ac- 
cumulatl<m  of  water  under  the  storehouses 
was  caused  by  the  raising  of  the  embankment 
was  one  of  fact  for  the  determination  of  the 
Jury. 

[4]  The  following  Instruction,  requested  by 
defendants,  was  refused: 

"(5)  The  court  Instmcts  the  jury  that  the 
defendant  railroad  company  has  no  control  over 
any  part  of  the  street  adjoining  the  premises 
mentioned  In  the  complaint,  except  that  portion 
actually  occupied  by  its  roadbed,  and  th^t  any 
damages  resulting  from  any  defect  in  the  drain- 
age of  surface  water  on  or  along  said  street 
caused  by  the  failure  of  the  officers  of  the  city 
of  Helena  to  use  reasonable  care  in  the  main- 
tenance and  repair  of  the  said  street  are  not 


chargeable  to  this  defendant,  and  tliis  defendant 
is  not  liable  for  any  part  thereof," 

We  do  not  think  that  the  court  erred  in  re- 
fusing to  give  the  lnstructl<m,  for  the  rea- 
son that  there  is  no  evidence  in  the  record 
to  the  effect  that  the  injury  was  caused  by 
a  failure  on  the  part  of  the  city  authorities 
to  maintain  and  repair  the  street 

[6]  It  is  true,  as  recited  in  the  instmctlon, 
that  the  railroad  companies  had  no  control 
over  any  other  part  of  the  street  except  that 
part  occupied  by  their  track,  but  that  condi- 
tion does  not  exonerate  the  companies  from 
liability  for  Injury  caused  by  their  acts  in 
changing  the  condition.  If  the'  act  of  the 
companies  in  raising  the  embankment  caused 
the  Injury,  the  companies  are  not  excused  be- 
cause the  city  authorities  failed  to  take  ad- 
ditional steps  to  remedy  the  defect  and  af- 
ford additional  facilities  for  carrying  oCf  the 
water.  The  abutting  property  owners  bad 
no  control  over  the  street,  and  cannot  be 
made  to  suffer  from  an  injury  caused  by  an 
act  of  the  railroad  companies  because  the 
city  authorities  failed  to  exercise  proi>er 
care  to  avert  the  Injury. 

[I]  Of  course,  the  property  owner  is  re- 
quired to  do  whatever  is  reasonably  neces- 
sary to  protect  his  property  from  injury,  and 
cannot  permit  the  injury  to  occur  and  then 
claim  full  damages  when  he  mli^t  have  pre- 
vented it  or  lessened  its  effect  by  a  reason- 
able expenditure.  That  question,  however, 
la  not  raised  on  the  present  appeal,  and  we 
need  not  discuss  it  farther,  for  it  is  suffl- 
dent  to  say  that  the  rule  announced  in  tlie 
instruction  just  referred  to  is  not  correct. 

[7, 1]  Instruction  No.  6,  which  was  request* 
ed  by  defendants  and  refused  by  the  coart, 
reads  as  follows: 

"(Q  The  court  Instniets  the  Jury  that  this 
defendant  railroad  company  has  no  authority 
or  right  and  it  is  no  part  of  its  duty  to  clean  off 
or  keep  in  good  condition  the  gutter  in  front 
of  this  plaintiff's  property,  and  if  you  find  tbat 
the  damages  alleged  in  the  omiplaint  were  caus- 
ed by  the  failure  on  the  part  of  the  city  of 
Helena,  or  any  other  person,  to  keep  the  gutter 
adjoining  the  plainttlTB  premises  dean,  then 
you  wUl  find  for  the  defendant." 

We  think  that  Instruction  should  have  been 
given.  The  testimony  Introduced  by  defend- 
ants tended  to  show  that  the  flow  of  water 
was  not  sufficient  to  overflow  the  gutter,  and 
that  if  the  water  rose  above  the  curbing  and 
flowed  under  the  storehouses  ot  plaintiff  It 
was  caused  soldy  by  the  fact  tbat  the  gutters 
were  allowed  to  fill  up  wltb  trash  and  were 
not  cleaned  ant.  The  defendants  were  en- 
titled to  have  that  issue  submitted  to  the 
Jury,  because  tf  the  gutters,  as  they  existed 
at  the  time  the  embankment  was  raised,  were 
sufficient  to  take  care  of  the  water,  the  de- 
fendants would  not  be  rendered  liable  by  the 
fact  that  they  were  subsequently  allowed  to 
fill  up  so  as  to  incapacitate  them  from  tak- 
ing care  of  the  water.  There  was  an  issue 
on  that  subject  which  should  have  been  sub- 
mitted to  the  Jury,  and  we  think  tbat  the 
court  erred  in  refusing  to  do  so. 
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[t]  Tbe  defendaxtte  in  tbelr  answer  denied 
the  platntUTg  ownership  of  tlie  property  te 
qnestlai,  and  they  undertook  to  raise  that 
question  by  requested  lnstm(rttons  which  the 
conrt  refnsed.  a%e  testimony  Is  nndlspnted 
on  the  question  of  ownership,  but  there  Is  a 
conflict  as  to  the  time  the  embankment  was 
nlsed  so  as  to  inflict  a  permanent  Injury  to 
the  prt^rty.  The  property  was  originally 
owned  by  platatUTs  grandfather,  Mr.  John 
P.  Moore,  who  died  In  September,  1913,  leay- 
Ing  his  last  will  and  testament  whereby  he 
devised  the  property  In  qoestion  to  the 
plaintiff  and  seven  other  persona  The  prop- 
erty was  held  by  the  devisees  as  tenants  ta 
common,  plaintiff  being  the  owner  of  an  un- 
divided eighth,  until  there  was  a  partition 
(rf  the  lands  of  the  estate  in  September,  1S14, 
when  this  partlcnlar  property  fell  to  plain- 
tiff  in  the  division. 

The  testimony  introduced  by  the  plidntlff 
tends  to  show  that  the  embankment  was 
raised  so  as  to  cause  the  Injury  in  October, 
1913,  which  was  after  the  death  of  Mr.  Moore, 
the  devisor.  Defendant's  testimony  tends  to 
show  that  the  embankment  was  raised  dur- 
ing Mr.  Moore's  lifetime.  It  was  admitted 
that  certain  work  was  done  as  late  as  Oc- 
tober, 1918,  but  that  this  merely  applied  to 
raising  one  of  the  crossings,  and  that  the 
work  of  raising  the  embankment  along  the 
street  was  done  some  time  prior  to  Mr. 
Moore's  death.  The  state  of  the  testimony 
is  that  there  Is  a  conflict  whether  the  em- 
bankment which  caused  the  injury  was  con- 
structed before  the  death  of  Mr.  Moore,  but 
it  is  undisputed  that  It  was  completed  before 
the  plaintiff  became  the  sole  owner  of  ths 
property. 

Defendants  asked  an  instruction  as  to  own- 
ership In  the  following  words:' 

"(2)  The  court  instructs  the  jury  that,  if  It 
fiode  from  the  testimony  in  this  case  that  the 
plaintiff  was  not  the  owner  of  the  property 
mentioned  in  the  complaint  at  the  time  the  al- 
leged acts  of  negligence  were  committed  by  the 
d^enduit,  then  you  will  find  for  the  defendant." 

This  Instruction  was  correct  In  any  view 
of  the  case,  and  the  court  erred  in  refusing 
to  give  It  There  Is  no  controversy  about  the 
Injury  being  a  permanent  one.  If  there  was 
any  injury  caused  by  the  defendants  at  alL 
In  fact,  the  plaintiff  brought  his  suit  upon 
the  titeixj  that  the  Injury  was  a  permanent 
one,  and  made  no  attempt  to  establish  any 
other  kind  of  injury.  There  was  no  effort  to 
prove  that  there  had  been  loss  of  rents  or  any 
other  temporary  injury  by  reason  of  the  con- 
itn)cti<m  of  the  embankment  The  measure 
of  damages  sought  to  be  established,  and 
which  tlie  court  submitted  to  the  Jury,  was 
the  permanent  depredation  of  the  value  of 
the  property  by  reason  of  the  additional  wa- 
ter which  flowed  from  the  street 

[II]  Now,  if  that  injury  occurred  during 
the  lifetime  of  Mr.  Moore,  the  devisor,  the 
right  of  action  therefor  did  not  descend  to 
his  heirs  or  devisees,  but  survived  to  his  per- 
<onal  r^resentatlves,   the  executor  or  ad- 


ministrator. Th«  law  OB  that  sttbject  is  very 
w^  settled.  In  Railway  v.  Qreer,  supra,  we 
said: 

"The  cause  of  action  accrues  when  the  dam- 
age is  done,  and  accrues  to  the  one  who  is  the. 
owner  of  the  land  at  the  time  of  the  construe-, 
tion  which  causes  the  injury  or  damage." 

To  the  same  effect,  see  Brown  t.  Arkansas 
Central  Ry.  Co..  72  Ark.  456,  81  S.  W.  613; 
Illinois  Cent  Ry.  Co.  v.  AUen,  39  IlL  205; 
Railway  v.  Morgan,  72  IlL  155;  Roberts  v. 
Northern  Pacific  E.  Co.,  158  U.  S.  1.  16  Sup. 
Ct  756,  39  L.  Ed.  873;  McFaddes  v.  Jdba- 
son,  72  Pa.  336,  13  Am.  Rep.  681. 

In  Moore  t.  Cltj  of  Boston,  62  Mass.  (8 
Cush.)  274,  it  Is  expressly  decided  that  a 
right  of  action  of  a  landowner  against  the 
city  for  property  taken  for  public  use  sur- 
vives to  his  executor  or  administrator,  and 
not  to  the  belrs. 

Defendants  attempted  to  raise  the  further 
question  of  the  right  of  the  plaintiff  to  recov- 
er for  the  whole  damage,  even  theugh  the 
Injury  occurred  after  the  death  of  Mir. 
Moore  and  while  plaintiff  and  the  other  dev- 
isees held  the  property  as  tenants  la  com- 
mon. 

Instructlcm  No.  4,  which  reads  as  follows, 
was  refnsed: 

"(4)  The  court  instructs  the  Jury  that,  if  It 
finds  from  the  testimony  that  the  plaintiff  was 
the  owner  of  the  proper^  mentioned  In  the 
complaint  at  the  time  of  the  commission  of  tfaa 
said  acts  of  negligence  jointly  with  other  own- 
ers as  tenants  in  common,  then  you  will  find 
for  the  plaintiff  only  such  pro  rata  part  of  the 
dnmages  snstained  by  the  property  tbraugh  the 
negligent  acts  of  the  defendant  as  his  interest 
in  the  property  bears  to  the  whole  interest  in 
the  property." 

[11]  There  Is  some  conflict  in  the  authori- 
ties as  to  the  right  of  a  tenant  In  common  to, 
sue  for  the  recovery  of  the  whole  premises 
or  Injury  thereto.  We  are  of  the  opinion 
that,  according  to  the  more  recent  authori- 
ties, the  better  rule  is  to  hold  that  In  case  of 
tenancy  In  common,  where  there  is  a  holding 
In  severalty,  each  separate  owner  must  sue 
for  his  share  of  the  property.  While  that 
point  was  not  expressly  decided  In  the  case 
of  Cottonwood  Lumber  Co.  v.  Walker,  106 
Ark.  102,  152  S.  W.  1005,  45  I*  R.  A.  (N.  S.) 
420,  such  Is  necessarily  the  effect  of  the  de- 
cision. The  weight  of  authority  as  it  now 
stands  Is,  we  think,  in  favor  •t  that  rule. 
38  Cyclopedia  of  Law,  116-U8;  Rldge  v. 
Transfer  Co.,  56  Mo.  App.  133;  AnderstHt 
V.  Thunder  Bay  River  Boom  C©.,  67  Midi. 
216,  23  N.  W.  776;  Wadlelj*  v.  Marathtm 
County  Bank,  68  Wis.  546,  17  N.  W.  314; 
Reed  T.  Chicago  Sc  MUwankee  R.  Co.,  71  Wis. 
399,  87  N.  W.  225. 

[12]  For  a  much  stronger  reason,  a  suit  to 
recover  damages  for  permanent  injury  to 
the  land  cannot  be  instituted  by  one  of  the 
tenants  In  c(»nmon.  Here  the  Injury  was  to 
the  freehold,  and  plaintiff  was  not  the  sole 
owner,  nor  was  he  In  exclusive  ecenpancy  of 
the  premises,  and  there  is  no  principle  of  law 
whlcu  ought  to  permit  him  to  sue  for  the  en- 


Digitized  by 


Google 


451 


184  SOUTHWBSTEBN  RBPOBOSSB 


(Azk. 


tire  amount  to  be  recoreied  by  all  tbe  ten- 
ants In  common.  Tbe  caae  of  Birmtngham 
By.,  lilght  &  Power  Ck).  v.  Oden,  146  Ala.  495, 
41  Sontb.  129,  Is  precisely  in  point  In  tbat 
case  five  out  of  seven  owners,  as  tenants  In 
common  oi  real  estate  abutting  on  a  street, 
sued  the  railway  company  for  damages  re- 
sultbig  from  tbe  construction  of  an  embank- 
ment, and  tbe  court  beld  tbat  tbe  limit  of 
tbeir  recovery  was  tbeir  several  Interests, 
wbicb  was  flve-seventbs  of  tbe  total  deprecia- 
tion of  value.  According  to  that  rule  of  law, 
tbe  plaintiff  Is  not  entitled  to  recover  more 
than  bis  share  of  the  total  amount  of  dam- 
ages inflicted,  even  if  tbe  injury  was  caused 
after  the  death  of  Mr.  Moore.  If  it  was 
caused  prior  to  that  time,  then  be  is  not  en- 
titled to  recover  at  all,  for  the  right  of  ac- 
tion was,  as  before  stated,  in  tbe  executor  or 
administrator  and  not  the  devisees  under  the 
will.  The  defense  was  clearly  raised  in  tbe 
answer,  for  tbe  answer  contained  an  express 
denial  of  tbe  plaintiffs  alleged  ownership. 

Counsel  for  plaintiff  invoke  tbe  rule  estab- 
lished by  many  decisions  to  the  effect  that 
the  allotment  in  severalty  of  lands  inherit- 
ed in  common  does  not  change  tbe  nature  of 
tbe  estate  from  inheritance  to  purchase,  and 
that  tbe  one  to  whom  tbe  allotment  is  made 
takes  the  whole  by  inheritance  the  same  as 
If  it  had  directly  descended  to  him  from 
tbe  ancestor.  Martin  v.  Martin,  98  Ark.  93, 
1.%  S.  W.  848;  Cottrell  v.  GriflBths,  108 
Tenn.  191,  65  S.  W.  397,  57  U  R.  A.  332,  91 
Am.  St  Bep.  748.  Tbe  application  of  that 
principle  cannot  however,  serve  as  grounds 
for  holding  tbat  tbe.  allotment  of  tbe  land  in 
severalty  to  one  of  tbe  cotenants  operates  as 
an  assignment  of  tbe  right  of  action  of  tbe 
other  tenants  for  an  injury  already  suffered. 
The  land  Is  partitioned  in  its  damaged  con- 
dition, and  the  other  tenants  retain  their 
right  of  action  which  has  already  accrued. 
In  this  respect  lands  held  by  Inheritance  do 
not  differ  from  those  otherwise  held. 

The  judgment  must  be  reversed  for  the 
errors  Indicated,  and  tl:e  cause  will  I>e  re- 
manded for  a  new  trial. 


SHUFFLIN  y.  STATE.    (No.  249.) 

(Supreme  Court  of  Arkansas.    March  13,  1916. 
Rehearing  Denied  April  3,  1916.) 

1.  Cbiminal,   Law    €=3781(5>— Confessions— 
JuBT  Question. 

In  a  proBecution  for  cattle  theft,  where  ac- 
cused while  in  jail  made  a  confession  giving  the 
whereabouts  of  the  stolen  cattle,  and  they  were 
found,  the  court,  having  admitted  the  confession, 
there  being  a  contention  that  it  was  not  volun- 
tary, but  was  induced  by  intimidation  and  prom- 
ise o£  favor,  properly  charged  the  jury  that  they 
might  consider  It  for  whatever  they  deemed  it 
worth,  provided  the  state  has  satisfied  them  that 
the  confession  was  free  and  voluntary,  and  tbat 
there  were  no  intimidations  made  or  induce- 
ments held  out,  but  that  if  accused  was  intimi- 


dated or  induced  to  make  the  confession,  It  oonld 
not  be  considered. 

[Ed.  Note.— For  oUier  cases,  see  Criminal 
Law,  Cent  Dig.  {  1867;   DecTBig.  «=s781(5).] 

2.  CaiMiNAi,   Law   i9=3519(4)— Confessions— 
Admissibilitt. 

That  accused  was  a  prisoner,  and  made  a 
confession  to  officers  who  had  him  in  custody, 
does  not  render  his  confession  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1163,  1167 ;   Dec  Dig.  «=> 

3.  CauimAi.  Law  «=s»534(2)— CowntssioNa— 

CORBOBORATION. 

Where  accused,  who  was  charged  with  cat- 
tle theft,  made  an  extrajudicial  confession,  and 
the  cattle  were  found  in  the  place  specified, 
there  was  sufficient  corroboration  to  warrant 
conviction  on  the  confession ;  Kirby's  Dig.  S 
2385,  declaring  that  a  confession  of  accused  un- 
less made  in  open  court  will  not  warrant  conylc- 
tion  unless  accompanied  by  other  proof  that  auch 
offense  was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  120i^-1206,  VlSZ-iZM^ ;  Dec. 
Dig.  <8=>584(2).I 

4.  CannHAi.  Law  «s»637  —  BviDEncK  —  Con- 
fession. 

Where  pursuant  to  accused's  statements 
contained  in  an  extrajudicial  confession  the 
stolen  cattle  were  found,  evidence  concerning  ac- 
cused's statements  as  to  the  location  of  tbe  cat- 
tle is  admissible,  though  the  confession  was  not 
voluntary,  and  so  was  not  admissible  as  a  whole. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1202-1206;  Dec.  Dig.  «=> 
537.] 

Appeal  from  Circuit  Court  Miller  Ooiiaty ; 
Geo.  B.  Haynie,  Judge. 

Henry  Shuffiin  was  convicted  of  larceny  of 
cattle,  and  be  appeals.    Aifirmed. 

J.  M.  Carter,  of  TexaAana,  for  am>ellant. 
Wallace  Davis,  Atty.  Gen.,  and  UamUton 
Moses,  Asst  Atty.  Gen.,  for  tbe  State. 

rSMITH,  J.  Appellant  was  convicted  un- 
der an  indictment  charging  him  with  tbe  lar- 
ceny of  a  cow  and  calf,  the  property  of  one 
Charlie  Miller,  and  by  this  appeal  questioiis 
chiefly  the  admissibility  of  bis  alleged  con- 
fession, and  tbe  sufficiency  of  the  evidence  to 
sustain  tbe  conviction. ' 

[1, 2]  Tbe  confession  was  testified  to  by  the 
sheriff,  the  jailer,  the  deputy  prosecuting  at- 
torney, and  a  constable.  These  officers  testi- 
fied tbat  the  confession  was  entirely  free  and 
voluntary,  and  so,  no  doubt  they  regarded 
it;  yet  the  circumstances  detailed  by  them 
are  such  that  the  record  presents  a  close 
question  as  to  its  admissibility.  It  Is  admit- 
ted that  appellant  was  frequently  questioned 
in  Jail  about  bis  connection  with  this  and 
other  larcenies  of  which  be  and  one  John  Orr 
were  accused,  and  tliat  appellant  at  first  de- 
nied any  knowledge  of  or  complicity  in  these 
crimes,  or  any  of  them ;  and  it  was  admitted 
by  these  officers  tbat  they  did  finally  tell  ap- 
pellant tbat  it  would  be  ibetter  if  be  "came 
clean  with  tbe  truth"  and  told  what  he  knew ; 
and  it  is  not  denied  tliat  the  deputy  prosecut- 
ing attorney  stated  that  be  would  make  a 
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recommendatloii  to  his  principal  of  demency ' 
if  appellant  told  all  he  knew.  But  it  was 
also  testified  by  these  officers  that  appellant 
had  pievloasly  told  of  his  own  connection 
with  the  crime  here  charged,  and  that,  among 
other  things,  he  had  told  where  the  cow  and 
calf  could  be  found,  and  that  the  constable 
went  to  the  place  named  and  fonnd  the  ani- 
mals there.  It  was  the  theory  of  these  offl- 
cen  that  there  was  an  organized  band  of  catr 
tie  thieves,  and  the  officers  were  attempting 
to  Induce  appellant  and  the  said  Orr  to  di- 
vulge all  they  knew  about  the  operati(»is  of 
the  alleged  gang  of  thieves,  and  their  guilt 
of  other  crimes  than  the  one  charged,  of 
which  they  were  suspected.  It  appears,  how- 
ever, that  these  efforts  were  unavailing,  and 
that  no  additional  disclosures  were  made. 
At  least  the  Jury  might  have  so  found  the 
tact  to  be,  and  the  court  submitted  to  the 
Jury  the  question  whether  the  confession  was 
voluntary  or  not.  This  inptructlou  was  as 
fidlows: 

"There  baa  been  some  testimony  which  the 
coort  has  permitted  to  go  to  the  jury  with  ref- 
erence to  an  alleged  confession  by  this  defendant 
of  the  stealing  by  him  of  the  cow  and  calf  as 
ctuu^ed  in  this  indictment.  The  court  has  per- 
mitted that  testimony  to  go  to  the  jury,  as  the 
conrt  has  already  stated  to  the  jury,  and  you 
may  consider  it  in  the  trial  of  this  case  for 
whatever  yon  Uiink  it  is  worth,  provided  the 
state  has  shown,  and  the  bnrden  is  on  the  state 
to  show,  these  confessions,  if  any  were  made  by 
this  defendant,  were  free  and  voluntary  on  his 
part;  that  is  to  say,  that  there  were  no  intimi- 
dations made  or  inducements  held  out  to  liim  by 
those  to  whom  he  is  alleged  to  liave  made  the 
confession,  in  the  way  of  promises  of  reward  or 
immunity  from  the  prosecution  or  punishment, 
and  that  there  was  no  intimidation  or  threats  of 
any  kind  made  to  him  to  induce  him  or  compel 
him  to  make  these  confessions.  If  you  'find' 
that  there  were  any  threats  or  intimidation  used, 
or  any  promise  made  to  him  of  immunity  from 
proeecntion,  or  reduction  of  punishment,  and 
that  these  confessions,  if  any  were  made,  were 
made  by  the  defendant  in  view  of  these  promises 
or  these  threats,  as  the  case  may  be,  tiien  you 
cannot  consider  the  testimony ;  otherwise  you 
can  consider  it  along  for  whatever  you  think  it 
is  worth,  together  with  the  other  evidence  in  the 
case." 

Appellant  complains  of  the  action  of  the 
court  In  submitting  this  question  to  the  jury, 
and  says  the  alleged  confession  should  have 
been  excluded  from  the  Jury  upon  the  ground 
that  it  was  not  voluntarily  made.  We  think 
the  instruction  was  not  an  lmpr(H>er  one,  bat 
that,  on  the  contrary,  it  was  entirely  proper 
to  give  It.  As  a  preliminary  matter  the  court 
passed  upon  the  admissibility  of  the  confes- 
sion, and  the  Jury  was  permitted  to  hear  the 
evidence  in  regard  to  the  drcnmstances  un- 
der which  the  confession  was  made,  and  was 


told  to  disregard  it  entirdy  if  they  found  it 
was  ikot  voluntarily  made.  The  mere  fact 
alone  that  appellant  was  at  the  time  a  prison- 
er and  made  the  statement  to  the  officers  who 
had  him  In  custody  does  not  raider  the  con- 
fession inadmissible.  Greenwood  ▼.  State, 
107  Ark.  568,  166  S.  W.  427.  Of  course,  that 
was  a  circumstance  which  the  Jury  might 
very  properly  have  considered  In  determining 
whether  the  confession  was  voluntarily  made 
or  not,  and  one  which  was,  no  doubt,  called 
to  the  attention  of  the  Jury  by  learned  coun- 
seL  But  the  record  presents  this  question  at 
fact,  and  we  think  the  Uiatructlon  fairly  and 
properly  submitted  that  issue. 

[3, 4]  It  Is  urged,  however,  that  the  instmc- 
tltm  should  have  been  so  modlfled  as  to  tell 
the  jTiry  not  merely  to  disregard  the  confes- 
sion, but  to  acquit  the  defendant  if  it  was 
found  that  the  confession  was  not  voluntarily 
made.  It  is  said  that  this  is  true  because 
there  Is  not  suffldMit  evidence  to  sustain  the 
conviction  aside  from  the  confession. 

The  evidence  may  be  summarized  as  fol- 
lows: Fowler,  the  constable,  who  was  one  of 
the  witnesses  to  the  confession,  testified  that 
appellant  said  the  animals  would  be  found 
in  the  ipossesslon  of  one  Enoch  Green,  about 
16  miles  from  Texarkana,  and  that  they  were 
found  in  Green's  possession.  The  owner  of 
the  property  Identified  the  animals  so  found 
as  being  the  ones  described  in  the  indictment, 
and  that  they  disappeared  about  August  1st. 
Green  testified  that  be  swapped  appellant 
a  horse  for  the  cow  and  the  calf,  which  were 
delivered  to  him  at  his  home  by  appellant 
about  the  1st  of  August.  We  think  this  evi- 
dence sufficient  corroboration  of  the  confes- 
sion. Section  2385  of  Klrby's  Digest;  Ivy 
V.  State,  109  Ark.  440,  160  ^.  W.  208. 

Moreover,  we  are  of  the  opinion  that  the 
material  part  of  this  confession  and  the  evi- 
dence which  was  most  damaging  was  admis- 
sible In  any  event.  This  Is  the  evidence 
which  related  to  the  place  where  the  stolen 
property  would  be  found  and  the  fact  that 
It  was  found  there.  The  rule  as  to  such  evi- 
dence is  stated  In  the  syllabus  to  the  case  of 
Yates  V.  State,  47  Ark.  172,  1  S.  W.  65,  as 
follows: 

"The  confession  of  a  prisoner  of  the  locality  of 
stolen  property,  thongh  indnced  by  threats,  is 
admissible  when  verified  by  finding  the  property 
where  he  locates  it;  and  all  be  says  in  convey- 
ing the  information  which  is  directly  connected 
with  or  explanatory  of  the  discovery  is  also  ad- 
missible, but  his  confession  Uiat  he  stole  it  is 
not  admissible." 

Finding  no  prejudicial  error,  the  Judgment 
is  affirmed. 
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WISCONSIN  &  ARKANSAS  LUMBER  00. 
y.  IRONS.    (No.  266.) 

(Supreme  Oonrt  of  Arkansas.    March  20,  191ft.) 

1.  Masteb  and  Sebvant  «=3l01,  102(^,  124 
(1)  — Dun   TO   SiBVANT  — Safe  Fi.ack  to 

WOEK. 

It  is  Ae  master's  duty  to  exercise  ordinary 
care  to  provide  his  servant  with  a  reasonably 
safe  place  is  which  to  work,  and  to  make  rea- 
■oiiable  inspection  to  see  that  the  place  of  work 
and  apiMiances  are  safe. 

[Ed.  N*te. — For  other  cases,  see  Master  and 
Servant,  Oemt  Dig.  SS  173,  235;  Dec  Dig.  <S=> 
101,  l(te(8).  124(1).] 

2.  MAsm  AND  Sesvant  «s»288(p— Injdbie8 
TO  Sbbtant— Assumption  or  Risk— Ques- 
tion F0«  Juby. 

A  servant  operatintr  a  ripsaw  in  a  sawmill 
did  not,  as  a  matter  of  law,  assume  the  ilsk  of 
injury  Oroagh  having  a  lumber  buggy  break 
through  the  Uoor,  cuiu\<iiig  him  against  the 
wheel  and  rupturing  him,  because  there  was  a 
defective  place  in  Uie  Soor,  which  let  a  wheel 
through;  the  only  indication  thereof  being  a 
crack  14  inches  long  which  might  have  been 
covered  with  sawdust  or  have  oeen  supposed 
to  be  the  result  of  the  planks  shrinking  or  not 
being  laid  close  together. 

[Ed.  Note. — For  other  cases,  see  Master  and 
ServsHt,  Cent.  Dig.  {  1073;  Dea  Dig.  <S=>28S 
(7)] 

3.  Mastbb  and  Sebvant  «=>276(3)— Injubibs 
TO  Servant— Sufficiency  of  Evidence. 

Ib  a  sawmill  employe's  action  for  injuries, 
evidence  Jwld  sufficient  to  warrant  finding  that 
the  falling  of  the  wheel  of  a  lumber  ouggy 
through  a  defective  spot  in  the  floor  caused 
plaintiff  ta  be  ruptured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  051,  958;  Dec.  Dig.  «=» 
2t6(3).J 

4.  Davaqes  «=>132(4)— Pxbsonai.  Injubies— 
Excessive  Verdict. 

Ib  an  action  by  a  sawmill  employ^  for  an 
injury  resulting  in  hernia,  where  plaintiff  was 
an  able-bodied  young  man  at  the  time  of  the  in- 
jury, and  could  earn  his  living  only  by  manual 
labor,  but  thereafter  could  only  do  light  work, 
and  could  not  lift,  and  finally  got  so  he  could  not 
work  steadily,  a  verdict  of  $1,500  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  375 ;  ,  Dec.  Dig.  «=5l32(4).] 

5.  Mabtkb  and  Servant  $=»226(2)— Injubies 
TO  Servant— Safe  Place  to  Work— Aa- 
sukption  op  Risk. 

While  the  servant  assumes  the  risk  ordi- 
narily iacident  to  his  employment,  he  does  not 
assume  any  arising  from  the  employer's  negli- 
gence in  failing  to  discharge  its  duty  toward 
him,  unless  the  servant  knows  of  such  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  602;  Dec.  Dig.  «=»226 
(2).] 

6.  Triai.  $=»256(2)— Instruction— Oobbkc- 
TiON — Duty  of  Counsel. 

It  is  the  duty  of  counsel  to  ask  for  correc- 
tion of  an  incorrect  instruction. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f  629;   Dec.  Dig.  «=256(2).I 

7.  Masteb  and  Servant  «=>295(7)— Injubies 
TO  Sbbvant  —  Assumption  of  Risk  —  In- 
STKUcnON. 

In  a  servant's  action  for  injuries,  an  in- 
struction that  a  servant  assumes  the  risk  aris- 
ing from  any  negligence  of  the  employer  in  fail- 
ing to  provide  a  safe  place  to  work,  if,  "by  the 


exercise  of  ordinary  care  on  Us  part,  be  cooU 
have  known  of  said  negligence,"  was  erroneoiu 
as  placing  the  duty  of  inspection  ui>on  the  8e^ 
vant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Coit  Dig.  {  U75;  Dec.  Dig.  ^=>'JS5 
(7).] 

8.  Appeal  and  Error  €=9216(1)  —  SPECinc 
Objection  to  Instruction — Necessity 
In  a  servant's  action  for  injuries,  where  tb« 
employer  desired  that  an  instruction  on  the 
nondelegable  character  of  its  duty  to  provide  t 
reasonably  safe  place  to  work  should  contain  the 
gualificabon  of  assumption  of  risk,  charged  on 
separately,  the  employer  should  have  spedfieally 
objected  to  the  instruction. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  §$  1309,  1310;  Dec.  Dig.  «= 
215(1);  Trial,  &nt.  Dig.  i  683.  J 

Appeal  from  Circuit  Court,  Hot  Spring 
Cktunty ;  W.  H.  ElvanB.  Judge. 

Suit  by  Roy  Irons  against  the  Wisconsin  & 
Arkansas  Lumber  Company.  From  a  Judg- 
ment for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

T.  D.  Wynne,  of  Fordyce,  and  H.  T.  Har- 
rison, of  Little  Rock,  for  appellant  D.  D. 
Glover  and  J.  C.  Ross,  both  of  Malvern,  for 
appellee 

HART,  J.  Appellee  sued  appellant  to  re- 
cover damages  for  Injuries  received  by  him 
while  working  for  appellant  at  Its  sawmill 
There  was  a  trial  before  a  jury  which  result- 
ed In  a  verdict  for  appellee,  and,  from  the 
Judgment  rendered,  appellant  prosecutes  this 
appeal. 

Roy  Irons,  the  appellee,  in  his  own  bdiaU 
testified  substantially  as  follows: 

"I  am  21  years  old.  At  the  time  I  was  injured 
my  regular  work  was  running  the  cut-oS  saw 
at  appellant's  mill.  On  the  morning  I  was  in- 
jured the  foreman  directed  me  to  help  the  man 
operating  the  ripsaw.  Lumber  buggies  were 
used  to  bring  in  the  lumber  to  the  ripsaw.  The 
buggies  were  loaded  with  lumber  and  pulled  into 
the  mill  by  mules.  Then  the  man  who  operated 
the  ripsaw  would  take  hold  of  the  lumber  bug- 
gy and  pull  it  by  hand.  I  would  get  by  the  dde 
of  the  wheel  and  push  the  lumber  bu^  to- 
wards the  npsaw.  While  I  was  engaged  m  pull- 
ing the  buggy  whed,  all  of  a  sudden  the  opposite 
wheel  went  through  the  tram  and  threw  me 
right  over  on  top  of  the  wheel  There  was  a 
sudden  stop  when  the  wheel  went  through  the 
floor,  and  this  threw  me  against  the  wheel 
The  injury  ruptured  me." 

S.  V.  Grlssom  for  the  plaintiff  testified: 
"I  was  running  the  ripsaw  and  plaintiff  was 
off-bearing  for  me  on  the  day  he  was  injured. 
We  were  pulling  a  loaded  lumber  buggy  ap  to 
position  by  the  ripsaw  at  the  time  appeUee  was 
injured.  I  was  guiding  the  buggy  and  pulling 
it,  and  appellee  was  pushing  at  the  wheel 
There  was  a  place  stuffed  off  of  the  floor  in  the 
tram,  and  one  of  the  wheels  went  throu^tbe 
floor  when  it  reached  the  defective  place.  When 
the  wheel  fell  through  the  floor  appellee  vas 
jerked  over  on  the  wheel  I  observed  the  plank 
after  the  buggy  was  taken  out  The  plank  was 
rotten,  and  the  rotten  place  was  about  3  or  10 
feet  from  the  machine  1  was  operating.  Two 
or  three  days  before  that  time,  I  noticed  a  crack 
in  the  floor  at  that  place,  and  notified  the  fore- 
man that  it  was  dangerous  and  should  be  re- 
paired. He  promised  to  do  so.  The  floor  was 
cot  completely  out  at  the  place  where  the  wheel 
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went  thTonKh  ft,  but  sloped  off  and  tiie  plank 
allowed  itsdf  to  be  defective  if  any  one  should 
observe  it  claaely.  The  crack  tras  something 
like  14  inches  long.'  It  was  also  shown  that  the 
joists  on  the  floor  were  about  18  inches  apart 
asd  runnlns  east  and  west.  The  planks  were 
laid  across  the  joists  mnninK  north  and  south, 
(od  were  laid  in  the  same  oirection,  with  re- 
(ud  to  the  place  of  the  injury  as  the  ripsaw." 

Will  Oannichael,  the  mill  foreman,  testified 
u  follows: 

"Appellee  was  my  brother-in-law  and  woAed 
under  me.  I  remember  him  telling  me  that  he 
fell  on  the  wheel  and  ruptured  himself  about  the 
time  he  was  injured.  He  did  not  stop  work. 
He  did  not  tnm  in  any  report  that  he  was 
hnrt,  but  worked  on  under  me  for  something 
like  a  year.  I  don't  remember  whether  Grissom 
cane  to  me  about  the  hole  in  the  floor  or  not. 
It  was  my  duty  to  look  out  for  holes  in  the  floor 
and  repair  them.  Appellee  regnlarly  worked  at 
the  cnt-oS  saw  which  was  situated  near  to  the 
ripsaw." 

[1]  It  la  well  settled  tbat  it  is  the  master's 
duty  to  exercise  ordinary  care  to  provide  his 
servant  with  a  reasonably  safe  place  in  which 
to  work  and  to  make  reasonable  inspection 
to  gee  that  the  place  of  work  and  appliances 
are  safe.  This  is  conceded  to  be  the  law  by 
connsel  for  appellant,  and  it  Is  also  conceded 
by  them  that  there  is  sufficient  testimony  to 
warrant  the  Jury  In  finding  that  the  floor 
was  defective,  but  they  contend  that  the  de- 
fective condition  of  the  floor  which  appellee 
claims  caused  his  Injury  was  perfectly  ob- 
vious, and  that  the  court  should  have  told 
the  jury  as  a  matter  of  law  that  appellee  had 
assumed  the  risk  as  one  of  the  ordinary  in- 
cidents to  the  employment  In  which  he  was 
engaged  at  the  time  of  his  Injury.  In  short, 
they  contended  that  the  defect  In  the  floor 
which  caused  the  Injury  to  appellee  was 
plainly  to  be  seen  and  was  one  of  the  obvious 
risks  of  the  business  carried  on  by  appellant 
On  the  other  hand,  It  Is  Insisted  by  counsel 
for  the  appellee  that  the  court  was  right  In 
nibmlttlng  the  question  to  the  Jury.  Many 
ninstratlve  cases  are  cited  by  counsel  on 
both  sides  to  sustain  their  respective  posi- 
tions. We  do  not  consider  It  necessary  to  re- 
view these  cases,  for  the  reason  that  they  all 
contain  well-settled  principles  of  law,  and 
we  do  not  think  the  facts  of  any  of  the  cases 
cited  are  sufficiently  like  the  facts  In  the  in- 
stant case  to  make  them  controlling.  The 
law  on  the  question  Is  well  settled,  and  the 
only  difficulty  is  In  the  application  of  It  to  a 
given  state  of  facts. 

[21  When  the  testimony  adduced  by  appel- 
lee Is  CMisidered  In  the  light  most  favorable 
to  him,  w«  do  not  think  It  can  be  said  as  a 
matter  of  law  that  he  assumed  the  risk.  It 
is  true  Qrlssom  stated  that  there  was  a 
crack  In  the  floor  some  14  inches  long,  and 
that  be  had  seen  it  two  or  three  days  before 
the  Injury  occurred,  but  he  also  stated  that 
the  defecUve  plank  sloped  ott,  and  that  only 
a  crack  was  shown.  He  was  asked  If  any- 
body could  see  the  defect,  and  replied  that 
be  did  not  know  whether  anybody  could  see 


it  or  not;   that  it  was  not  entirely  tbrou^ 
the  plank. 

It  Is  true  the  regular  Job  of  appellee  was 
at  a  cut-off  saw  which  was  situated  near 
there,  but  bis  duties  did  not  cause  him  to 
walk  over  that  portion  of  the  tramway,  so 
far  as  the  record  discloses.  He  had  hauled 
several  loads  ov«r  the  tramway  on  the  day 
he  was  Injured,  and  on  that  day  and  on  other 
days  had  noticed  that  other  portions  of  the 
tramway  weie  defective,  but  said  that  be  had 
not  noticed  any  defect  in  the  tram  at  the 
place  where  he  was  Injured. 

We  do  not  think  It  can  be  said  as  a  matter 
of  law,  under  the  circumstances,  that  the  de< 
feet  was  an  obvious  one.  Tbe  Joists  on  the 
floor  were  laid  east  and  west,  and  were  about 
18  Inches  apart.  The  planks  were  laid  across- 
the  Jcflsts  running  north  and  south.  Accord- 
iag  to  Orissom's  testimony,  while  the  crack 
was  something  like  14  Inches  long,  H  was 
only  a  crack,  and  the  defective  condition  of 
the  plank  did  not  show  all  the  way  through. 
It  Is  a  matter  of  common  knowledge  that 
more  or  less  sawdust  would  fly  around  and 
would  be  lighting  on  the  fioor  near  the  rip- 
saw. Any  one  walking  along  there  and  see- 
ing tbe  crack  might  bave  thought  It  was 
caused  by  the  planks  shrinking  or  not  being 
laid  close  enough  together,  Instead  of  being 
caused  by  rotten  condition  of  the  plank.  At 
least  these  mhttera  were  legitimate  inferenc- 
es which  might  have  been  drawn  by  the  Jury. 

It]  Again,  it  Is  insisted  that  the  evidence 
did  not  warrant  the  Jury  In  finding  that  the 
falling  of  the  wheel  through  the  fioor  caused 
appellee  to  be  ruptured,  but  we  believe  the 
facts  fully  warrant  the  Jury  In  so  finding. 
It  Is  true  appellee  continued  to  work,  but  It 
may  be  fairly  Inferred  .from  his  testimony 
that  he  did  this  because  he  did  not  realize  the 
gravity  of  his  Injury.  Two  physicians  testi- 
fied for  appellant,  and  stated  that  they  did 
not  believe  from  the  testimony  detailed  by  ap- 
pellee that  the  rupture  was  caused  by  him 
falling  on  the  wheel  when  It  fell  through  the 
floor.  On  the  other  hand,  a  physician  for  ap- 
pellee testified  that  the  rupture  could  have 
been  caused  la  that  way,  and  from  appellee's 
statement  was  likely  caused  that  way.  Im- 
mediately after  tbe  accident  happened  appel- 
lee complained  of  pain  and  exhibited  his  per- 
son to  Grissom,  who  testified  that  It  showed 
indications  of  Injury.  Appellee  went  to  a 
pbyslclan  after  working  hours  on  the  day  he 
was  Injured  and  stated  tbat  tbe  physician 
told  him  he  had  been  ruptured.  As  above 
stated,  the  testimony  of  appellee  and  his  wit- 
nesses, we  think,  warrant  a  verdict  In  his 
favor. 

[4]  It  Is  Insisted  by  connsel  for  appellant 
that  the  verdict  Is  excessive.  .  Appellee  recov- 
ered a  verdict  of  $1,600. 

Two  witnesses  for  appellant  testlQed  that 
hernia  can  be  cured  by  a  simple  operation, 
and  that  there  was  but  little  danger  In  under- 
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golojT  the  operation;  that  most  operations 
for  hernia  are  snccessful.  On  the  other  hand, 
a  physician  who  had  examined  appellee  testi- 
fied that  he  found  a  complete  Indirect  in- 
guinal hernia.  He  further  testified  that  there 
is  always  an  element  of  uncertainty  in  oper- 
ations, and  that  there  is  some  danger  attach- 
ed to  an  (Kieration  for  hernia ;  that  appellee 
was  permanently  Injnred,  and  would  have  to 
wear  a  truss  for  the  balance  of  his  life.  Ap- 
pellee was  a  yonng,  able-bodied  young  man 
at  the  time  he  received  his  injury,  and  could 
only  earn  his  living  by  manual  lahor.  It  Is 
true  he  continued  to  work  around  appellant's 
mill  after  he  was  injured,  but  he  says  that  be 
could  only  do  light  work,  and  was  not  capa- 
ble of  lifting,  and  finally  got  so  that  he  could 
not  work  steadily.  According  to  his  testimo- 
ny he  has  grown  worse  since  he  was  Injured, 
and  cannot  now  work  steadily.  Therefore  we 
do  not  think  the  verdict  was  excessive. 

[S-7]  The  court  instructed  the  Jury,  tn  ef- 
fect, that  it  was  the  duty  of  appellant  to  ex- 
ercise ordinary  care  in  providing  appellee 
with  a  safe  place  in  which  to  wori^  and  that, 
wblle  appellee  assumed  the  risk  ordinarily 
Incident  to  bis  employment,  he  did  not  as- 
sume any  arising  from  any  negligence  of  ap- 
pellant in  failing  to  discharge  its  duty  toward 
him. 

Counsel  for  appellant  asked  that  the  tn- 
structitm  should  be  modified  by  adding  there- 
to: Unless  the  Jury  should  find  that  appel- 
lee knew  or  by  the  exercise  of  ordinary  care 
could  have  known  of  said  negligence.  It  was 
the  duty  of  counsel  for  appellant  to  ask  for  a 
correct  modification  of  the  instruction.  The 
first  part  of  the  modification  was  correct,  but 
the  latter  part  was  not  the  law.  In  other 
words,  appellee  would  assume  the  risk  of  the 
defective  condition  in  the  floor  if  he  knew  of 
the  defect,  but  it  was  wrong  to  add :  "Or  by 
the  exercise  of  ordinary  care  on  his  part 
could  have  known  of  said  negligence."  The 
practical  effect  of  such  qualification  would 
have  been  to  tell  the  Jury  that  appellee  should 
have  examined  the  floor  for  defects  In  it  be- 
fore he  went  to  work.  In  Chicago,  Rock  Is- 
land &  Southern  Ry.  Co.  v.  Smith,  107  Ark. 
512,  156  S.  W.  166,  the  court  in  regard  to  a 
precisely  similar  request  said  that  the  court 
did  not  err  in  refusing  to  modify  the  instruc- 
tion. Again,  in  the  case  of  Mosley  v.  Mohawk 
Lumber  Co.,  183  S.  W.  187,  the  court  gave  an 
instruction  containing  the  modification  now 
under  consideration,  and  on  appeal  we  held 
the  instruction  to  be  erroneous,  saying  that 
the  fact  that  the  servant  could  by  the  exer^ 


else  of  ordinary  care  have  discovered  tbe  de- 
fect and  avoided  the  danger  does  not  con- 
stitute an  assumption  of  the  risk  where  It 
arose  by  the  reason  of  the  negligence  of  tbe 
master,  even  though  such  servant  may  have 
been  guilty  of  contributory  negligence  which 
would  bar  his  recovery. 

[8]  At  the  appellee's  request  the  court  gave 
the  following  Instruction: 

"You  are  instructed  that  the  duty  that  de- 
volved upon  the  defendant  to  exercise  ordinanr 
care  to  provide  tbe  plaintiff  a  reasonably  sale 
place  to  work  was  an  absolute  duty,  and  tbat 
the  defendant  could  not  delegate  that  duty  to 
any  of  its  employes  so  as  to  escape  the  reeponsi- 
bility  of  performing  this  duty,  and  if  yon  find 
from  the  evidence  that  the  defendant  failed  to 

?erform  this  duty  of  exercising  ordinary  care  to 
umisb  and  provide  the  plaintiff  a  reasonably 
safe  place  to  work,  and  that  this  failure  re- 
sulted in  the  injuries  complained  of  herein, 
then  the  plaintlS  is  entitled  to  recover,  and  you 
will  find  for  the  plaintiff." 

Counsel  for  appellant  insists  that  the  Judg- 
ment should  be  reversed  because  this  in- 
struction ignored  appellant's  defense  as  as- 
sumption of  risk.  No  spedflc  objection  was 
made  to  the  Instruction  on  the  ground  that  It 
failed  to  Include  the  claim  of  assumed  risk. 
At  the  request  of  both  appellant  and  appellee, 
the  court  gave  other  instructions  on  the  ques- 
tion of  assumed  rlslc  It  Is  conceded  tbat 
the  InstrucUcm  deals  correctly  with  the  phase 
of  the  case  therein  presented.  If  appellant 
desired  that  this  instruction  should  contain 
qualification  of  the  claim  of  assumed  risk, 
it  should  have  made  specific  objection  to  tbe 
instruction  In  the  trial  court  A.  L.  Clark 
Lumber  Co.  v.  Johns,  08  Ark.  211,  135  S.  W. 
892;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Carter,  83 
Ark.  589,  126  S.  W.  99;  Arkansas  Midland 
R.  Co.  V.  Rambo,  90  Ark.  108,  117  S.  W. 
784;  St  I*  S.  W.  Ry.  Co.  T.  Graham,  83 
Ark.  61,  102  S.  W.  70O,  119  Am.  St  Rep.  112. 

Counsel  for  appellant  to  sustain  their  con- 
tention rely  on  the  case  of  Helena  Hardwood 
Lumber  Co.  v.  Maynard,  99  Ark.  379,  138  S. 
W.  469.  The  court  told  the  Jury  that  the 
master  was  negligent  in  furnishing  a  de- 
fective log  loader,  and  directed  it  to  find 
for  the  plaintiff  if  the  injury  was  due  to  tbe 
fact  that  it  was  defective,  unless  the  de- 
cedent was  guilty  of  contributory  negli- 
gence. Tbe  court  In  that  case  said  the  In- 
struction as  drawn  not  only  excluded  the  de- 
fense of  assumed  risk,  but  was  in  conflict 
with  the  instruction  given  on  defendant's 
part  relative  to  assumed  risk,  and  on  that  ac- 
count was  erroneous  and  preJudldaL 

It  follows  tbat  tile  judgment  will  be  af- 
firmed. 
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mOKBT  T.  8TATB.    (No.  282L) 
(Supreme  Court  of  Arkansas.    March  27, 1016.) 

1.  INTOXIOATINO    LlQUOBS    ®=»146(2)— (jBIltt- 

KAi.  OmNBK  —  Soliciting  Osdkbs  in  Pbo- 

HIBITION  TEKBITOBT. 

Under  Kirby's  Dig.  t  5133,  making  it  un- 
lawful for  any  person,  etc.,  engaged  in  the  sale 
of  liquors  where  the  same  may  be  lawful  to  so- 
Udt  orders,  by  agent  or  otherwise,  for  such  Uq- 
aon  in  any  place  where  the  sale  thereof  is  pro- 
hibited by  law,  the  gist  of  the  offense  Is  the  so- 
liciting of  orders  in  prohibited  territory,  and 
the  penalties  of  the  statute  are  denounced 
against  the  licensed  liquor  dealer,  whether  in 
or  out  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Cent  Dig.  {  160;  Dec.  Dig.  i8=3 
148(2).] 

2.  iNToxiCATiNa  ijqtTOBa  ^=9275  —  Abate- 

MZNT  OF  NmSANOEB— SCFFICIKNOT  OT  BtI- 
DBNCK. 

In  an  action  to  mjoin  defendant  from  using 
a  building  for  the  purpose  of  soliciting  orders 
for  the  sale  of  intoxicating  liquors,  evidence 
hetd  sufficient  to  supiwrt  a  finding  that  defend- 
ant had  a  plaoe  of  business  in  Ft.  Smith  firom 
which  be  solicited  orders  for  a  liquor  house  in 
Missouri,  in  which  he  was  interested. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  {  411;   Dec.  Dig.  «=»2T5.] 

3.  iNTOXIOATINa  I^QTTOBS  4s»2()0  —  ABATE- 
MENT or  NinBANCES  —  Statxjtobt  Provi- 
sions. 

Kirby's  Dig.  f  5183,  makes  it  unlawful  for 
any  person  engaged  in  the  sale  of  liquors  where 
such  sales  are  lawful  to  solicit  orders,  by  agent 
or  otherwise,  for  such  liquors  in  any  place  where 
such  sales  are  prohibited  by  law.  Acts  1915^  p. 
408,  provides  that  the  conductiuft  maintaining, 
carrying  on,  or  engaging  in  the  sale  of  intoxi- 
cating liquors,  in  violation  of  law,  in  any  build- 
ing witbin  the  state,  and  all  appliances,  fixtures, 
etc.,  used  for  such  purpose,  are  thereby  de- 
clared to  be  public  nuisances  and  may  be  ijiated 
thereunder.  Eeld,  that  a  person  having  a  place 
in  Arkansas  from  which  be  solicited  orders  for 
a  liquor  house  in  Missouri  was  violating  section 
5133  and  maintaining  a  public  nuisance  under 
the  Act  of  1915,  and  the  circuit  court  had  pow- 
er to  abate  the  nuisance  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  |  890;   Dec.  Dig.  «s>2eO.] 

Appeal  from  Circuit  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  the  prosecuting  attorney  In  the 
name  of  the  State  against  J.  B.  Hickey. 
From  a  Judgment  against  the  defendant,  be 
appeals.    Affirmed. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellant. Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst.  Atty.  Gen.,  for  the 
State. 

HART.  J.  This  action  was  Instituted  by 
the  prosecuting  attorney  of  the  Twelfth  ju- 
dicial «drcuit  against  J.  E.  Hickey  to  enjoin 
him  from  using  a  certain  building  In  the 
city  of  Ft  Smith  for  the  purpose  of  solicit- 
ing orders  for  the  sale  of  whisky.  The  prose- 
cuting attorney  proceeded  under  an  act  en- 
titled "An  act  to  define  certain  i>ublic  nui- 
sances  and   to   provide   for   the   abarement 


thereof."    See  Acts  of  1010^  P>  406.   Tb«  facto 
are  as  follows: 

Prior  to  our  act  prohibiting  the  issuance 
at  liquor  licenses  In  the  state  of  Arkansas 
approved  February  6,  1015,  the  defendant, 
Hickey,  was  mgaged  In  operating  a  salocm 
in  Ft.  Smith,  Ark.  After  his  saloon  in  Ft 
Smith  was  closed,  he  formed  a  partnership 
for  the  sale  of  liquors  at  Monette,  Mo.,  under 
the  firm  name  of  Monette  Uqaor  Company. 
He  opened  an  office  in  Ft  Smith,  Ark.,  and 
staged  there  for  a  part  of  the  time  for  the 
puriKise  of  sending  orders  to  his  liquor  firm 
in  Monette,  Mo.  The  officers  found  an  order 
blank  in  his  offloe  of  the  Monette  Liquor 
Company  at  Monette,  Mo.,  envelopes  address- 
ed to  that  firm,  and  also  a  circular  letter 
with  the  letter  head  of  that  firm.  The  letter 
was  signed  Monette  Liquor  Company,  Mon- 
ette, Mo.,  by  J.  E.  Hickey,  and  it  informed 
his  friends  and  customers  that  he  had  ship- 
ped his  stock  of  liquors  from  Ft.  Smith,  Ark., 
to  Monette,  Mo.,  and  had  opened  a  liquor 
house  with  orders  as  a  specialty.  The  letter 
after  soliciting  the  i>atronage  of  his  former 
customers  said: 

"I  will  be  in  Ft  Smith  a  portion  of  my  time 
and  any  information  yon  may  desire  I  can  tell 
you  if  you  ring  our  former  Ft.  Smith  phone  No. 
1168.  Again  thanking  you  and  assuring  yon 
that  any  favors  shown  us  will  be  certainly  ap- 
preciated, we  remain,"  etc 

One  of  the  police  officers  of  the  city  of  Ft 
Smith  testified  that  Hickey  told  him  that  he 
was  soliciting  orders  in  the  city  of  Ft.  Smith 
to  send  to  the  Monette  Liquor  Company;  that 
he  was  accepting  orders  In  Ft  Smith,  but 
was  not  taking  any  money.  Another  officer 
stated  that  he  told  him  that  the  circular  let- 
ter found  in  his  place  of  business  was  sent 
out  to  prospective  customers,  together  with 
a  price  list,  which  was  also  fonnd  in  the  Ft. 
Smith  office  occupied  by  Hickey.  He  was 
then  asked  this  question:  "Did  he  (referring 
to  Hickey)  say  that  was  a  part  of  his  busi- 
ness?"   The  witnesses  answered,  "Yes." 

The  circuit  Judge  rendered  a  Judgment  re- 
straining Hickey  from  soliciting  and  trans- 
mitting orders  for  intoxicating  liquors  at  his 
place  of  business  in  Ft.  Smith,  Ark.  The  de- 
fendant has  appealed. 

In  the  case  of  Dalamai»r  v.  South  Dakota, 
206  U.  S.  03,  27  Sup.  Gt  447,  51  U  Ed.  724, 
10  Ann.  Cas.  733,  the  court  held  that  since  the 
enactment  of  the  Wilson  Law,  which  express- 
ly provided  that  intoxicating  liquora  coming 
into  a  state  should  be  as  completely  under 
control  of  the  state  as  though  manufactured 
therein,  the  owner  of  Intoxicating  liquors  in 
one  state  cannot,  nnder  the  commerce  clause 
of  the  Oonstitntlon,  go  himself  or  send  his 
agent  Into  another  state  and,  in  defiance  of 
Its  laws,  carry  on  the  business  of  soliciting 
propotials  for  the  purchase  of  such  liquors. 
In  that  case  it  was  contended  that  because 
under  the  Wilson  Act  (Act  Cong.  Aug.  8,  1890, 
c.  728,  26  Stat  813  [U.  S.  Comp.  St  1913,  i 
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8736D,  a  resident  of  one  stat«  had  tbe  right 
to  contract  for  liquors  In  another  state  and 
receive  the  Ilqnors  In  tbe  state  of  his  resi- 
dence for  his  own  use,  he  had  the  right  to  go 
Into  a  state  and  there  carry  on  the  husisess 
of  soliciting  from  residents  of  that  state  or- 
ders  for  liquor  to  be  consummated  by  ac- 
ceptance of  the  prc^Msals  by  the  nonresident 
dealer.  Tbe  court  said  that  this  contention 
Ignores  the  broad  distinction  betwem  the 
want  of  power  of  a  state  to  prevent  a  resi- 
dent from  ordering  from  another  state  liquor 
for  his  own  use  and  the  plenary  authority 
of  a  state  to  forbid  the  carrying  on  within 
Its  borders  of  the  business  of  soliciting  orders 
for  intoxicating  liquors  situated  in  another 
state,  even  although  such  orders  may  only 
contemplate  a  contract  to  result  from  final 
acceptance  In  the  state  where  the  liquor  Is 
situated.  See,  also,  State  of  Alabama  ex  rel. 
V.  Dalaye,  68  South.  993,  L.  R.  A.  1915E,  640. 
Therefore,  being  unable  to  prohibit  the  ship- 
ment of  intoxicating  liquors  into  the  state, 
the  ^legislature  of  several  states  have  enacted 
laws  prohibiting  the  soliciting  of  orders  for 
liquors  by  agents  of  liquor  dealers  of  other 
states  and  of  the  same  state  out  of  the  limits 
of  the  prohibited  territory. 

[1]  Our  legislature  provided  that  it  shall 
be  unlawful  for  any  person,  firm,  partnership 
or  corporation  engaged  in  the  sale  of  alcohol 
or  any  spirituous,  ardent,  vinous,  malt,  or 
fermented  liquors,  where  the  same  may  be 
lawful,  to  soUcit  orders,  either  by  agent  or 
otherwise,  for  the  sale  of  alcohol  or  any  spir- 
Itoons,  ardent,  vinous,  malt,  or  fermented 
liquors  in  any  place  or  places  in  this  state 
where  same  U  prohibited  by  law.    Elrby'a 


Digest,  {  S138.  The  gist  of  the  ofTense  is  tbe 
soliciting  of  orders  in  prcAiblted  territory, 
and  the  i)enaltles  of  the  statutes  are  denoaiK- 
ed  against  the  licensed  liquor  deal«r  whether 
in  or  out  of  the  state. 

[2]  Tbe  testimony  In  this  case  shows  that 
Hickey  had  a  place  of  business  in  tbe  dty  of 
Ft.  Smith  from  which  he  solicited  orders  tor 
a  liquor  house  at  Monette,  Mo.,  in  which  he 
was  Interested  as  a  partner.  In  the  circnlar 
letter  of  his  firm,  which  was  signed  by  him, 
be  told  his  former  customers  that  be  wonld 
be  in  Ft  Smith  a  part  of  the  time  and  to  call 
on  him  for  information  in  regard  to  the  par- 
chase  of  liquors,  at  the  same  time  giving  bis 
phone  number.  An  officer  of  the  City  of  R 
Smith  testified  that  Hickey  had  told  him  that 
he  was  soliciting  orders  to  send  to  tbe  Mon- 
ette Liquor  Company,  and  the  circular  letters 
stated  that  company  was  doing  business  at 
Monette,  Mo.  Another  officer  testified  that  he 
told  him  that  his  firm  was  sending  out  a  ci^ 
cular  letter,  and  be  was  asked  by  the  court 
if  that  was  a  part  of  his  business,  and  re- 
plied, "Yes."  The  court  might  have  Inferred 
from  this  that  Hickey  himself  was  sending 
out  circular  letteiB  from  bis  office  at  Ft 
Smith,  Ark. 

[3]  The  testimony  was  sufficient  to  hare 
established  the  fact  that  he  was  soliciting 
orders  for  the  sale  of  whisky  by  his  firm  at 
Monette,  Mo.  This  was  contrary  to  section 
5133  of  JClrby's  Digest  Therefore  he  was 
maintaining  a  public  nuisance  under  Act  109 
of  tbe  Acts  of  1915,  and  under  that  act  the 
circuit  court  was  given  the  power  to  abate 
the  nuisance  by  InJunctlcHi.  See  Acts  of  1915, 
p.  408. 

The  Judgment  will  be  affirmed. 
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HOE  RICE)  ft  LAND  CO.  ▼.  STBOBHABT. 

(No.  280.) 

(Supreme  Court  of  Arkansas.    March  27,  1916.) 

L  Apfkai.  aitd  Ebbos  9s3l04l6(5>— Tbiai.  «=» 
29(2)  —  Conduct  of  Tbiai.  —  Remabks  of 
Conai^-CoMMENTS  on  Bvidenct. 

In  an  action  to  recover  the  possession  of 
diatteb  claimed  by  defendant  under  an  InEtm- 
ment  purporting  to  be  a  contract  of  sale  and 
signed  hj  the  treasurer  of  the  plaiDti£f  corpora- 
tion, the  eyidence  would  have  warranted  find- 
inzs  that  the  treasurer  had  no  authority  to  bind 
defendant,  end  that  the  contract  was  not  with- 
in the  apparent  scope  of  bis  aathority.  In  the 
course  of  the  trial,  the  court  at  different  times 
remarked  that  he  didn't  see  that  a  corporation 
eould  put  a  man  down  there  and  buy  and  sell 
and  take  charge  and  then  get  ont  of  it  by  claim- 
ing that  the  agent  did  it,  that  he  would  instruct 
the  jnry  that  the  instrument  was  a  regular  con- 
tract, uiat  they  would  accept  the  contract  in 
preference  to  an  intaginary  theory,  that  defend- 
ant said  be  accepted  the  written  instrument  and 
'it  was  the  terms^'  and  "Did  he  (defendant) 
come  down  there  to  do  what  he  did  to  make  that 
agreement  and  buy  that  property."  Held,  that 
these  remarks  were  contrary  to  Const  art.  7,  § 
23,  providing  that  judges  shall  not  charge  Juries 
with  regard  to  matters  of  fact  and  were  imprbp- 
er  and  highly  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f  4134;  Dec.  Dig.  «=1046(5); 
Trial,  Cent  Dig.  {  81 ;   Dec.  Dig.  «=29(2).] 

2.  COBPOBATIONS  *=»433(1)  —  AUTHOBITT  OF 
OFnCEBS— QUESnONB  FOB  JUBT. 

In  an  action  to  recover  the  possession  of 
chattels  daimed  by  defendant  under  an  instru- 
ment purporting  to  be  a  contract  of  sale  and 
njned  by  the  treasurer  of  the  plaintiff  corpora- 
tion, evidence  held  to  make  questions  for  the 
jory  as  to  whether  the  treasurer  had  authority, 
express  or  implied,  to  bind  the  corporation  by 
such  instrument  and  whether  it  was  within 
the  apparent  scope  of  his  authority. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Ctnt  Dig.  H  1706,  1738,  1744;  Dec.  Dig.  «=> 
«3(1).] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Thos.  C.  Trimble,  Judge. 

Action  by  the  Boe  Rice  ft  'Land  Company 
against  B.  S.  Strobbart.  Judgment  for  de- 
fendant, and  plaintiir  appeals.  Reversed  and 
remanded. 

Appellant  brought  this  suit  against  the 
appellee  to  recover  the  possession  of  certain 
Uve  stock,  machinery,  etc,  described  in  the 
complaint,  alleging  that  It  was  the  owner  of 
the  same,  and  that  the  appellee  wrongfully 
detained  it  under  a  false  claim  of  ownership, 
with  all  the  necessary  allegations  for  a  com- 
plaint  In  replevin.  The  value  of  the  property 
was  allied  to  be  $1,652.25. 

Appellee  denied  the  allegations  of  the  com- 
Itlalnt,  and  set  up  that  he  owned  the  prop- 
erty under  a  written  contract  and  bill  of 
sale,  which  was  made  an  exhibit  and  intro- 
duced in  eTldence^  and  which  Is  as  follows: 
"January  18, 1914. 

"I  hereby  agree  to  sell  to  Mr.  R.  8.  Strob- 
Bsrt  the  stock,  machinery  and  tools  on  oar  farm, 
located  two  miles  south  of  Roe,  Arkansas,  for 
the  sum  of-  |2,230.(X>,  including  everything  on 
the  place,  except  tools  belonging  to  the  plant 


and  tlie  threshing  maehine  and  engine.  The 
engine  and  threshing  machine  belong  to  the 
Roe  Rice  ft  Land  Company.  We  reserve  the 
right  to  use  the  center  aisle  of  the  machine  shed 
for  our  threshing  machine  and  enmne,  Mr. 
Strobbart  agrees  hereby  to  release  Dr.  C.  A. 
Meredith  of  contract  to  deliver  to  him  one  team 
of  mules  which  were  contracted  for  in  the  sale 
of  our  farm,  same  sale  was  made  in  December, 
1913;  Mr.  R.  S.  Strobbart  agrees  to  accept 
this  deal  at  the  above-named  figures,  $2,230, 
and  pay  at  the  close  of  this  contract  one-third 
of  this  amount  which  is  $743.33,  and  the  balance 
in  two  payments  of  $743.33  each ;  the  first  de- 
ferred payment  to  be  made  on  January  1,  1915, 
the  second  deferred  payment  to  be  made  on 
January  1,  1916,  the  two  deferred  payments  to 
bear  interest  from  date  at  the  rate  of  6  per 
cent  per  annum,  tlie  deferred  payments  to  be 
secored  by  his  share  of  the  rice  crop  each  year. 
Mr.  R.  S.  Strobbart  agrees  to  lease  our  rice 
farm  of  160  acres  for  the  purpose  of  raising  rice 
for  the  term  of  five  years.  He  agrees  to  fur- 
nidi  one-half  of  the  seed  rice,  one-half  of  the 
rice  bags,  and  one-half  of  the  machine  bill  at 
threshing  the  crop,  at  the  rate  of  .04  per  bushel 
and  dehver  our  naif  of  the  crop  on  board  the 
cars  at  Roe,  Arkansas,  when  the  proper  time 
comes  to  sell  the  crop  at  any  time  after  thresh- 
ing is  done. 

"We,  the  Roe  Rice  ft  Land  Company,  agree 
to  lease  to  Mr.  R.  S.  Strobbart  the  160  acres  of 
land  for  the  term  of  five  years  for  the  purpose 
of  growing  rice.  We  agree  to  furnish  the  pump- 
ing ^lant  in  ruiming  order  and  keep  it  so  and 
furnish  the  water  for  the  rice  crop. 

"We,  the  Roe  Rice  &  Land  Company,  reserve 
the  right  to  enter  upon  our  land  at  any  time  we 
see  fit  to  inspect  same.  We,  the  Roe  Rice  ft 
Land  (Company,  also  reserve  the  right  to  sell 
this  land  at  any  time  during  the  life  of  this 
lease  and  to  sell  this  lease  with  the  land.  We 
also  give  R.  S.  Strobbart  an  option  to  buy  this 
land  at  any  time  be  wishes,  but  this  option  shall 
not  stop  us  from  offering  this  land  for  sale 
should  we  get  an  offer  on  this  land  at  any  time 
during  the  life  of  this  lease.  We  agree  to  submit 
the  offer  to  Mr.  R.  S.  Strobbart  for  him  to  buy 
at  the  price  offered  or  to  give  us  the  right  to 
sell  at  the  price  offered;  this  sale  to  be  made 
subject  to  tite  lease  of  R.  S.  Strobbart  during 
the  five  years.  We  ask  the  right  to  use  the  fan 
mill  to  clean  our  rice  and, the  use  of  the  teams  to 
haul  balance  of  our  rice  (now  in  small  house) 
to  the  cars  when  we  make  a  sale  of  same;  all 
maehine  canvass  on  the  plsce  belmiging  to  the 
threshing  machine, 

"I  give  this  bill  of  sale  to  Mr.  R.  S.  Strob- 
bart for  the  stock  and  machinery  on  the  place, 
and  Mr.  R.  S.  Strobbart  is  to  release  all  claim 
on  the  team  of  mules  which  was  contracted  for 
at  the  sale  of  our  one-half  of  ibe  farm,  which 
sale  was  made  in  December,  1913. 

"I  do  this  in  full  authority  in  writing  ftom 
Dr.  C.  A  Meredith  as  president  Of  the  Roe  Bice 
ft  Land  Company.  The  full  amonnt  of  $2,230; 
first  payment  to  be  made  at  the  close  of  this 
contract  which  is  one-third,  being  $743.33 ;  bal- 
ance, two  deferred  payments  to  be  made  as 
aforementioned  in  our  contract ;  earnest  money, 
cash  $5.00,  receipt  of  which  is  hereby  acknowl- 
edged. [Signed]    Henry  W.  Halwe. 

''Treasurer  of  the  Roe  Rice  ft  Land  Company. 

"Witness:  Herman  Wilke. 

"I  accept  this  five-year  lease  from  the  Roe 
Bice  &  Land  Company  of  Missouri  of  their  160 
acres  of  rice  farm  land  in  Monroe  county,  Ar- 
kansas, as  described  in  the  above  contract ;  also 
bill  of  sale  of  thdr  stock  and  machinery. 

"[Signed]    B,  a  Strobbart" 

Appellant  asked  Judgment  for  $1,052.25, 
for  the  value  of  the  property,  and  damages 
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Ib  the  sum  of  93.500  for  the  detention  of  bis 
property. 
The  facts  are  substantially  as  follows: 
Appellant  was  a  foreign  corporation,  hav- 
ing its  office  ta  St.  Lonls,  Mo.  It  owned 
320  acres  of  land  in  Monroe  county  on  which, 
for  several  years,  It  had  been  engaged  in 
raising  rice,  and  also  owned  the  personal 
property  In  controversy  in  this  suit  The 
stock  of  the  appellant  was  owned  by  Dr.  O. 
A.  Meredith  and  H.  W.  Halwe,  except  one 
share  which  was  owned  by  one  Mueller. 
Meredith,  the  president,  and  Mueller,  the 
secretary,  resided  In  St  Louis,  and  Halwe, 
who  was  treasurer  and  manager  of  appel- 
lant, resided  on  the  farm. 

In  December,  1913,  appellee,  Strobhart, 
bought  160  acres  of  the  land  of  appellant, 
on  which  was  situated  the  improvements. 
The  negotiations  were  conducted  on  the  part 
of  the  appellant  through  Its  president,  Mere- 
dith. Meredith  then  made  an  effort  to  lease 
the  other  160  acres  to  Strobhart,  and  also  to 
sell  him  the  live  stock  and  farming  Imple- 
ments on  the  place,  with  the  exception  of 
the  threshing  machine,  and  to  this  end 
wrote  Strobhart  a  letter,  in  which,  among 
other  things,  he  says: 

"So  it  would  be  impossible  to  rent  yon  the 
farm  unless  some  agreement  could  be  made  to 
take  over  the  machinery  and  stock.  •  •  *  I 
am  sure  if  any  such  arrangement  is  to  be  made 
as  we  are  contemplating,  it  must  be  done  at 
once.  Therefore  I  would  suggest  you  go  down 
to-morrow  night  if  Mrs.  Strobhart  is  well 
enough  for  you  to  leave.  I  am  willing  to  accept 
any  arrangement  you  and  Mr.  Halwe  may  agree 
to.  •  *  •  I  wiU  write  Halwe  this  evening 
that  you  may  be  down,  leaving  to-morrow  night. 

Strobhart,  who  lived  In  St  Louis,  went 
to  Roe,  in  Monroe  county,  and  he  and  Halwe 
^tered  Into  the  agreement  under  which  the 
appellee  claims  title  to  the  property.  Strob- 
hart paid  the  $5  meiAioned  in  the  contract 
as  earnest  money. 

Halwe  testified,  on  l>ebalf  of  the  appellant, 
that  he  told  the  appellee  at  the  time  the 
agreement  of  January  16th  was  presented 
to  the  appellee  that  the  statement  covered 
What  he  (Halwe)  was  willing  to  do,  but  that 
he  (Strobhart)  would  have  to  close  the  deal 
with  the  officers  of  the  company  at  St 
Louis ;  that  as  treasurer  of  the  company  his 
duties  were  confined  to  keeping  the  acconnts 
and  records  of  the  company,  receiving  the 
earnings  of  the  company  and  paying  claims 
against  the  company  when  they  had  been  ap- 
proved by  the  board  of  directors;  and  that 
there  had  been  no  meeting  of  the  company 
with  reference  to  the  sale  of  the  personal 
property  and  lease  of  the  land  prior  to  Strob- 
hart's  visit  to  Roe.  He  also  testified  that 
he  was  general  manager  for  the  company 
in  Arkansas,  bought  and  sold  personal  proj)- 
erty  for  the  company,  but  never  made  a  sale 
without  first  taking  it  up  with  the  company. 

The  witness  was  then  asked  this  question, 
"Didn't  you  make  a  deal  for  the  stuff?"  and 
answered,  "I  did  not"    He  was  then  asked. 


"You  were  helping  them  In  baying  It,  were 
you  not?"  Whereupon  the  appellant  object- 
ed, and  the  court  remarked,  "I  don't  see  that 
any  corporation  can  form  a  corporation  and 
put  a  man  down  there  and  buy  and  sell  and 
take  charge  of  it  and  then  get  ont  of  It  by 
claiming  that  the  agent  did  It"  The  appel- 
lant excepted  to  the  remarks  of  the  court 

Halwe  further  testified  that  he  first  sign- 
ed the  contract  as  an  individual,  and  then, 
at  Strobhart's  request,  added  the  word 
"Treasurer."  And,  also  under  Strobhart's 
dictation,  he  wrote  the  words,  "I  do  this  in 
full  authority  In  writing  from  Dr.  C.  A.  Mer- 
edith as  president  of  the  Roe  Rice  &  Land 
Company."  The  witness  then  stated  that  be 
regarded  the  contract  as  a  statemoit  1H» 
court  at  this  juncture  said,  "I  will  Instruct 
the  Jury  that  it  Is  a  regular  contract,"  and 
the  appellant  duly  excepted  to  the  remarks 
of  the  court 

The  appellant  asked  the  witness  If  he  had 
any  authority  from  the  board  of  directors  of 
the  Roe  Rice  &  Land  Company  to  execute 
tliat  paper.  But  the  court,  over  the  objec- 
ticm  of  appellant,  refused  to  permit  the  wit- 
ness to  answer  the  question. 

It  was  shown  on  the  part  of  the  appellant 
that  at  a  meeting  of  the  directors  of  appel- 
lant on  January  29,  1914,  the  offer  made  by 
Strobhart  as  contained  in  the  Instrument  set 
out  was  rejected.  The  witness  stated  that 
the  understanding  between  him  and  Strob- 
hart was  that  he  should  take  the  agreement 
of  January  16,  1914,  to  the  appellant  and 
that  upon  the  approval  of  Meredith  and 
Mueller  the  papers  would  be  made  out; 
that  Strobhart  dictated  all  that  portion  in 
regard  to  the  leasing,  saying  that  ttiat  was 
the  way  Meredith  wanted  it;  that  Strob- 
hart did  not  present  to  him  the  letter  he  had 
from  Meredith,  but  stated  to  witness  that 
Meredith  was  willing  to  accept  any  arrange- 
ment that  Strobhart  and  Halwe  might  come 
to;  that  be  never  sold  or  attempted  to  sell, 
at  any  time,  any  of  the  personal  property  of 
the  plaintiff  company,  and  did  not  sell  the 
products  of  the  farm  except  upon  authority 
from  the  directors;  that  the  property  in- 
volved Included  all  of  the  personal  property 
owned  by  plaintiff,  except  the  threshing  ma- 
cbine. 

The  appellee,  in  his  own  behalf,  testified 
that  after  the  contract  was  tf gned  he  took 
possession  of  the  stock  and  machinery  and 
began  the  cultivation  of  the  rice ;  that  Halwe 
was  representing  the  appellant  and  was  run- 
ning the  place  for  it  down  at  Roe;  that 
after  the  contract  was  signed,  witness  went 
back  to  St.  Louis,  and  everything  was  turned 
over  to  witness  and  Dr.  Meredith  knew  it; 
that  he  had  the  use  of  the  stock,  machineiy, 
etc.,  until  this  suit  was  brought,  since  wlilch 
time  ai^ellaut  had  had  possession  of  the 
stock.  He  stated  that  Meredith  told  hhn  to 
come  to  Arkansas  and  make  a  contract  with 
Hal,we^  and  that  it  would  be  all  right  with. 
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tbe  companr.  Halwe  and  witness  made  the 
arrangements,  and  then  witness  went  back 
to  St  Louis  and  noUtled  Dr.  Meredith  that 
be  and  Halwe  had  inade  the  ccMitract,  and 
■bowed  tlie  same  to  Meredith,  and  Meredith 
stated  that  he  woold  not  sign  that  contract 
in  five  years.  Witness  made  a  tNider  of  the 
money  called  for  in  the  contract  to  Dr.  Mere- 
dith and  he  refnaed  to  aeoqit  it  Witness 
went  down  to  Boe  to  IooIe  over  the  maddn- 
ei7  and  see  whether  he  wonid  accept  It 
Be  went  down  there  to  see  whether  the  prt^ 
erty  was  like  they  said  and  to  agree  with 
Hi.  Halwe  on  terms,  If  possible,  and  be  did 
accept  the  stock  and  the  price.  It  was  un- 
derstood that  If  Halwe  fixed  a  price  that 
was  satisfactory  to  witness  that  It  was  a 
trade. 

The  appellant  ofTered  prayers  for  Instrnc- 
ttona,  which  It  is  unnecessary  to  set  out  at 
length.  In  which  they  ask  to  have  the  Is- 
sues submitted  to  the  jury  as  to  whether  or 
not  the  Instrument  under  which  appellee 
claims  was  the  contract  of  the  appellant  and 
binding  upon  It  as  such,  or  whether  or  not 
it  was  understood  by  both  parties  as  slm- 
I^y  an  oftet  made  by  Halwe  Individually 
which  had  to  be  submitted  to  and  approved 
or  ratified  by  the  appellant  before  It  would 
be  binding  upon  It,  and  as  to  whether  or  not 
such  was  the  understanding  between  Halwe 
and  the  appellee.  The  court  refused  these 
requests  for  Instructions. 

The  above  sufficiently  sets  forth  the  rul- 
ings of  the  court  for  the  purposes  of  the 
opinion.  The  jury  returned  a  verdict  In 
favor  of  the  appellee  awarding  him  $l,eS2.- 
25  for  the  value  of  the  stock  and  $500  dam- 
ages for  loss  of  the  use  of  the  property  while 
in  appellant's  possession.  Appellant  seeks  by 
tliia  appeal  to  reverse  this  Judgment 

Manning,  Eknerson  &  Morris,  of  Little 
Rock,  for  appellant  O.  F.  Greenlee,  of 
Brinkley,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  During  the  progress  of  the  trial 
tbe  court  made  remarks  (in  addition  to  those 
set  out  in  the  statement)  while  evidence  was 
being  adduced  concerning  the  Instrument  un- 
der which  appellee  claims,  as  fcrilows: 

"The  Instrument  was  a  regular  contract" 
"We  wiU  accept  tbe  contract  in  preference  to  an 


imaginary  theory."  "Did  he  come  down  there 
to  do  what  be  did,  te  make  that  agreement  to 
buy  that  property.  "He  [Strobhart]  says  he 
accepted  that,  the  written  instrument,  and  it 
was  the  terms." 

These  remarks  were  contrary  to  section  23, 
article  7,  of  the  Constitution,  and  Invaded 
the  province  of  the  Jury.  Sharp  v.  State,  51 
Ark.  14T-168,  10  S.  W.  228,  14  Am.  St.  Hep. 
27;  Bishop  v.  State,  73  Ark.  56S-673,  84  S. 
W.  707. 

The  controlling  Issue  in  the  case  was, 
whether  or  not  the  written  instrument  under 
which  appellee  claimed  to  be  the  owner  of 
the  property  In  controversy  was  the  contract 
of  appellant  Under  all  the  evidence.  In  the 
case  this  was  an  issue  tor  the  jury,  which 
the  court  should  have  submitted  without 
such  comments.  Necessarily  the  Jury  must 
have  concluded  that  In  the  opinion  of  the 
court  the  instrument  under  which  the  aiw^- 
lee  claimed  was  a  contract  binding  on  the 
appellant. 

All  these  remarks  were  improper,  highly 
prejudicial  to  apitellant  and  constitute  re- 
versible error.  They  Indicated  tbe  opinion  of 
the  trial  Judge  on  the  Issue  of  fact,  which 
should  have  been  submitted  under  appro- 
priate instructions. 

[2]  The  court  by  its  ruling  in  the  exclusion 
of  certain  evld^ioe,  and  the  remarks  made 
when  ruling  thereon,  and  In  the  giving  and 
refusing  of  prayers  for  instructions,  proceed- 
ed with  the  trial  under  a  misapprehension  of 
the  effect  at  the  written  instrument  There 
was  evidence  from  which  the  Jury  might  hare 
found,  on  correct  instructions,  that  Halwe, 
the  agent  of  appellant  had  no  authority,  ex- 
press or  implied,  to  bind  appellant  by  the  in- 
strument which  he  executed  and  which  is  the 
basis  of  appellee's  claim,  and  also  there  was 
testimony  from  which  the  Jury  might  have 
found  that  the  making  of  such  a  contract  was 
not  within  the  apparent  scope  of  Halwe's  au- 
thority. 

It  Is  unnecessary  to  set  out  and  discuss 
spedflcally  the  rulings  upon  the  prayers  for 
Instructions.  The  principles  of  law  applica- 
ble to  the  facts  of  this  record  are  familiar 
and  have  been  repeatedly  announced  by  this 
court ' 

The  judgment  for  the  errors  indicated  is 
reversed,  and  tbe  cause  is  remanded  for  new 
triaL 
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SMITH  r.  RESERyX)  LOAM  LIFB  IMS.  CO. 
et  al.    (Na  17642.) 

(Supreme  Court  of  Blissouri,  Diylaion  Na  L 

Feb.  29,  ldl&    Rehearins  Denied 

March  80,  1916.) 

1.  Tendeb  *=»16(S)  —  Failube  to  Pboduct 
Leoai.  Tendeb— Waiveb. 

A  tender  will  not  be  invalid  becanse  not 
falling  within  the  description  of  money  made 
legal  tender  by  law,  if  tne  creditor,  when  of- 
fered representatives  of  money,  does  not  base 
his  refusal  to  accept  upon  that  ground,  as  be 
will  be  estopped  from  subsequently  urging  an 
objection  suppressed  at  the  time  of  the  offer, 
to  the  damage  of  one  who,  in  reliance  upon  the 
implied  waiver,  failed  to  produce  legal  tender. 
[Bid.  Note. — For  other  cases,  see  Tender,  Cent. 
Dig,  H  41,  42,  45;   Dec.  Dig.  <3=9l5(3).] 

2.  Tendeb   «=>29—Evidbnck— Question  fob 

JCBT. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence of  the  implied  waiver  by  the  defendant 
of  tlie  production  of  money  in  payment  of  a  pre- 
mium by  not  stating  its  reason  for  refusing  to 
accept  a  draft  presented  by  the  telegraph  com- 
pany held  sufficient  to  warrant  submitting  to 
the  jury  the  issue  aa  to  the  validity  of  the  ten- 
der. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  S  100;   Dec.  Dig.  <S=>2d.] 

3.  Tendeb  «=>28— Evidencb— -AoinssiBiuTT. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence that  a  draft  or  order  presented  by  the 
telegraph  company  to  the  defendant,  in  payment 
of  a  premium,  would  be  cashed  by  local  banks 
-was  admissible,  as  tending  to  show  the  commer- 
cial value  of  the  paper,  tendered  in  the  plain- 
tiff's behalf,  as  the  representative  of  money. 

[Ed.  Note.— For  other  eases,  sec  Tender,  Cent 
Dig.  a  96-98;    Dec.  Dig.  <S=s>28.] 

4.  Tendeb  9=928— Etidencb—Aduibsibiutt. 

In  an  action  on  a  life  insurance  policy, 
evidence  that  the  telegraph  company,  drawer  of 
a  draft  tendered  to  defendant  in  payment  of  pre- 
mium, kept  sufficient  funds  in  a  local  bank  to 
pay  the  draft  was  admissible. 

[Ed.  Note.— For  Other  cases,  see  Tender,  Cent 
Dtg.  H  96-98 ;   Dec.  Dig.  «=>28.] 

Appeal  from  Circuit  Ootirt,  Jackson  Coun- 
ty ;  James  H.  Slover,  Judge. 

Suit  by  Mabel  L.  Smith  against  the  Reserve 
Loan  Life  Insurance  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Guilford  A.  Deltcb,  of  Indianapolis,  Ind., 
Bd.  E.  Sates,  of  Kansas  City,  and  Perry  S. 
Bader,  of  Jefferson  City,  for  appellants. 
Edward  L.  Scarrltt,  of  Kansas  City,  and 
Constantine  J.  Smyth,  Ed.  P.  Smith,  and 
W.  A.  Scball,  all  of  Omaha,  Neb.,  for  re- 
spondent 

BOND,  J.  I.  This  is  a  suit  on  an  insurance 
policy  taken  oat  by  Frank  H.  Smith  on  No- 
vember 11,  1909,  in  favor  of  his  wife,  Mabel 
L.  Smith,  the  respondent  herein,  In  the  sum 
of  $10,000  in  the  Reserve  Loan  Life  Insur- 
ance Company  upon  payment  of  the  first  an- 
nual premium  thereon  of  $732. 

On  the  11th  day  of  November,  1910,  when 
the  second  annual  premium  became  due,  the 
said  Frank  L.  Smith  was  unable  to  pay  the 


same- and  apiAled  to  the  defendant  company 
for  an  eztensloD  of  time,  to  wit,  to  the  11th  ot 
February,  1011,  which  ^tenakm  was  granted 
by  said  defendant  company.  In  oooslderattoD 
of  wbldi  the  said  Frank  L.  Smith  paid  to  tbe 
defendant  company  the  sum  of  $108.98  in  casb 
and  sent  the  defendant  company  one  of  tbe 
coupons  mentl<»ed  In  said  policy  for  $36.60, 
and  executed  an  extension  premium  note  for 
$695.40  payable  on  February  11,  lAll,  pro- 
viding that  if  said  note  be  not  paid  upon 
maturity  that  tbe  policy  shall  be  without 
notice  null  and  void. 

On  Thursday,  February  9,  1911,  one  Ar- 
thur A.  RemUlard,  the  brother-in-law  of  Mrs. 
Smith,  acting  for  Mr.  Smith,  tried  to  pay  the 
premium  at  the  local  office  of  the  said  company 
In  Philadelphia.  Finding  the  local  agent  was 
not  authorized  to  receive  money,  he  went  to 
the  office  of  the  Postal  Telegraph  Company 
and  turned  over  to  them  $695.40  plus  $9  to 
pay  the  transfer  charges  and  requested  them 
to  transmit  tbe  money  to  the  defendant  com- 
pany. At  the  same  time,  RemlUard  tele- 
graphed the  defendant,  to  wit: 

"Philadelphia,  Pa.,  Feb.  9th,  191L  The  Re- 
serve Loan  Life  Insurance  Co.,  900  Odd  Fel- 
lows Bldg.:  I  this  day  telegraph  you  five  hun- 
dred and  ninety-five  dollars  and  forty  cents  in 
payment  of  note  given  by  Frank  H.  Smith,  for 
premium  on  poUcy  No.  25684,  issued  to  Frank 
H.  Smith,  ana  due  Feb.  11th,  this  year.  Return 
note  and  send  receipt  for  premium  to  Frank  H. 
Smith.  Aldan,  Delaware  Co.,  Pa.  Arthur  A. 
Bemillard." 

And  after  sending  tbe  telegram,  and  with- 
in the  hour,  be  wrote  and  took  to  tbe  post 
office,  stamped,  and  registered  tbe  following 
letter: 

"Postal  Telegraph-Cable  Company,  Night  Let- 
tergram. Philadelphia,  Pa.  Feb.  9—11.  Re- 
serve Loon  Life  Insurance  Company,  No.  000 
Odd  Fellows  Bldg.,  Indianapolis,  Ind. — Gentle- 
men: I  sent  you  to-day  by  the  Postal  Tele- 
graph Co.  five  hunderd  and  ninety-five  dollars 
and  40  cents  ($59.5.40)  in  payment  of  note  given 
by  Frank  H.  Smith  for  premium  on  jKtlicy  Ma 
25684  said  note  maturing  Dec  11,  1911.  I 
exacted  a  report  from  the  Postal  Campany  of 
delivery  of  the  message  I  sent  notifying  you  I 
forwarded  the  money  and  for  what  purpose. 
Kindly  answer  at  once  and  return  note  and  also 
send  receipt  for  premium  to  Frank  H.  Smith, 
Aldan,  Delaware  Co.,  Pa.,  formerly  1532  Arch 
St  Hoping  for  a  prompt  reply,  I  am  respy. 
Arthur  A.  Remillard,  Aldan,  Delaware  Co.,  Pa. 

The  money  sent  by  ReuilUard  had  an  or- 
der of  waiver  of  Identlficatioh,  In  which  case 
the  telegraph  company  testified  they  would 
pay  In  money  if  so  requested.  The  testimony 
shows  that  on  tbe  9th  and  lOtb  of  February, 
1911,  tbe  telegraph  company  notified  the  de- 
fendant company  of  tbe  arrival  of  the  money 
to  pay  the  premium,  which  might  be  obtained 
by  calling  at  tbe  office  of  the  telegraph 
company.  Upon  the  defendant  falling  to  call 
at  the  office  of  said  telegraph  company,  after 
being  so  notified,  Mr.  Kulght,  the  cashier 
of.  said  telegraph  company,  on  the  11th  of 
February,  1911,  called  personally  at  the  office 
of  the  defendant  and  displayed  a  draft  of 


«s»For  other  casM  se«  lam*  topie  and  KBT-NDMBBR  in  all  Key-Numbered  DIgMU  and  Indexw 


Digitized  by 


Google 


Mo.) 


SMITH  T.  KBSKBTB  UOAS  LIS19!  XMa.OO. 


469 


tbe  Postal  Td«graph  Company  drawn  npon 
Its  tnasarer  In  New  Tork  for  tbe  amoont  of 
the  extension  note,  9666.40.  Knight  present- 
ed tills  draft  at  tbe  casbier's  window.  Tbe 
ilMice  bebtnd  tbe  window  was  oocopied  by 
Uiss  Dictcson,  wbo  was  antborlaed  to  recelTe 
collections.  Tbe  conflicting  testimony  aia 
to  what  was  aald  and  done  on  this  occaMon 
will  be  stated  later.  On  tbe  foUowlng  Mon- 
day, February  13,  1911,  Knli^t  again  went 
to  the  office  of  tbe  defendant  company  where 
be  saw  Mr.  ZnUdc,  its  vice  president,  and 
delivered  tbe  draft  or  order  to  him  in  the 
presence  of  Mr.  Deltcb  and  Mr.  West  (tbe 
appellant  claims  Miss  Dickson  was  also 
present).  Mr.  Znlick  refused  to  accept  tbe 
postal  order  and  testified  that  be  demanded 
money.  ECnlght  testified  that  the  draft  or 
order  was  returned  to  htm  bnt  no  demand 
was  made  for  money.  Mr.  Zullck  testified 
that  on  Saturday,  at  11:80  oVdock,  be  wired 
Frank  H.  Smith  that  be  conld  not  send  the 
ptemlnm  receipt  nnless  the  premium  note  be 
paid  In  cash  before  due,  sending  tbe  wire 
orer  tbe  Western  Union.  Mr.  Smith  was 
dck  at  the  time  tbe  second  annual  premium 
fell  due,  of  which  the  company  was  Informed. 
Evidence  was  introduced  by  the  defendant  of 
the  Indiana  law  goTcrning  legal  holidays 
(February  13,  1911,  was  Lincoln's  birthday), 
and  claimed  that  under  such  law  the  note 
would  not  mature  until  Tuesday,  February, 
14,  1011.  Tbe  case  was  tried  at  the  May 
term,  1915,  of  tbe  Jackson  county  circuit 
court  at  Kansas  City.  A  verdict  was  found 
In  favor  of  the  plaintiff  for  $9,874.83,  upon 
which  Judgment  was  rendered.  The  defend- 
ant duly  appealed. 

II.  Tbe  controlling  question  on  this  appeal 
is  whether  there  was  a  sufficient  tender  of 
payment  of  the  note  for  a  part  of  the  sec- 
ond premium  payable  on  tbe  policy  in  suit 

[1]  Prior  to  tbe  legal  tender  acts  of  1862 
(Act  Cong.  Feb.  25,  1862.  c.  33,  S  1,  12  Stat. 
345;  Act  Cong.  July  11,  1862,  a  142,  i  1,  12 
Stat.  632)  making  United  States  treasury 
notes  a  legal  tender  for  all  debts  public  or 
private  not  payable  in  a  particular  kind  of 
coin  or  commodity,  only  gold  or  silver  coin 
of  the  realm  was  a  legal  tender  of  payment 
of  private  debts.  30  Cyc.  1212.  But  before 
and  after  these  congressional  enactments  a 
tender  of  bank  notes,  checks,  or  drafts,  or 
orders  for  tbe  payment  of  money  (if  not  ob- 
jected to  for  failure  to  produce  legal  tender 
money),  would  not  be  invalid  because  not 
falling  within  the  description  of  money  made 
legal  tender  by  tbe  Constitution  of  tbe  United 
States  and  the  federal  statutes.  Williams 
V.  Boier,  7  Ma  656;  Shlpp  et  al.  v.  Sucker 
et  al.,  8  Mo.  145;  Bertbold  v.  Reyburn,  37 
Mo.  loc.  dt  695;  Beckham  v.  Puckett,  88 
Uo.  App.  loc.  dt  639;  Thompson  v.  St 
Cbarlcs  County,  227  Mo.  loc.  clt  234,  126  S. 
W.  1044.  Tbe  reasoning  of  these  cases  is  that 
the  creditor,  when  offered  such  representa- 
tives of  legal  tender  money,  U  be  is  not  will- 
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Ing  to  accept  them  as  sncb,  shtmld  put  his 
refusal  on  that  ground  so  that  tbe  debtor  may 
have  tbe  opportunity  to  secure  the  specific 
money  which  the  law  prescribes  shall  be 
acoeiMed  in  payment  of  any  debts  expressly 
to  be  payable  in  dollars.  Hence  it  Is  deemed 
only  Just  that  tbe  holder  of  such  an  obligation 
upon  tender  of  the  payment  thereof  in  bonk 
notes,  or  such  things  as  represent  money  in 
tbe  marts  of  trade  and  commerce,  shall  state 
expressly  the  ground  of  his  rejection  in  or- 
der that  the  creditor  may  comply  with  tbe 
technical  law  requiring  a  tender  of  a  partic- 
ular kind  Of  money.  Tbe  nonobservance  of 
this  duty  necessarily  misleads  the  debtor  and 
may  Inflict  a  loss  which  would  be  avoided  if 
tbe  creditor  bad  stated  that  be  objected  to  tbe 
form  and  character  of  tbe  tender.  He  should 
therefore  be  estopped  from  subsequently 
urging  an  objection  which  he  suppressed  at 
tbe  time  of  tbe  offer  if  his  later  insistence 
thereon  would  Inflict  a  loss  or  damage  upon 
a  creditor  who  In  reliance  aa  bis  imidled 
waiver  failed  to  produce  the  kind  of  money 
made  a  legal  tender  by  law.  This  thought 
has  'been  accurately  and  pithily  stated  by 
Lamm,  J.,  viz.,  "Who  does  not  speak  when 
he  should  may  not  when  he  would."  Thomp- 
son V.  St  Charles  County,  auprm. 

[2]  In  the  case  at  bar,  defendant  had  ac- 
tual knowledge  two  days  before  tbe  note 
given  to  It  for  part  of  tbe  second  premium 
on  the  policy  matured,  that  the  money  for 
the  full  payment  thereof  bad  been  telegraph- 
ed to  Indianapolis  where  its  home  office  was 
located,  for  the  satisfaction  of  the  note,  and 
was  requested  by  wire  and  letter  sent  from 
Philadelphia  otrinddentally  with  tbe  trans- 
mission of  the  money  to  apply  tbe  same  on 
said  note  and  return  receipt  thereof.  The 
defendant  was  also  notified  by  tbe  forwarder 
of  the  money  (the  Postal  Telegraph  Company) 
two  days  before  the  maturity  of  the  note  that 
It  held  the  money  order  for  the  amount  which 
would  be  due  on  the  maturity  of  the  note 
and  was  requested  in  said  notice  to  apply  for 
the  same.  Getting  no  reply  to  this  written 
request,  tbe  forwarding  company  phoned  the 
office  of  the  defendant  stating  It  held  such 
order  for  It  and  received  a  phone  answer 
indicating  that  tbe  matter  would  be  taken 
up  or  information  given  about  It  Falling 
to  receive  such  Information,  the  forwarder 
sent  Its  cashier,  on  the  morning  of  the  11th 
day  of  February,  to  the  office  of  tbe  defend- 
ant with  a  draft  or  order  drawn  niwn  the 
treasurer  of  the  forwarding  company  for  tbe 
full  amount  due  on  tbe  note.  This  was  dis- 
played to  tbe  person  at  the  casbier's  window, 
who  did  not  receive  It  excusing  herself  on 
the  ground  that  the  cashier  was  not  In  and 
that  she  would  refer  tbe  matter  to  a  Mr. 
Woodbury.  Her  account  of  the  matter  Is, 
to  wit: 

"It  was  only  passing.  I  just  referred  bim  at 
once  to  Mr.  Woodbury  and  went  back  to  my 
desk.  Mr.  Woodbury  came  forward,  and  1  went 
to  the  next  counter  and  back  to  my  desk." 
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The  account  of  this  transaction  by  C.  7. 
Knight,  the  cashier  of  the  transmitter  of 
the  money,  was  In  substance  that,  after  nn- 
availing  efforts  for  two  days  to  get  definite 
instructions  from  defendant  as  to  the  money 
held  for  It,  and  after  repeated  notices  given, 
he  called  In  person  with  a  draft  In  the  usual 
form  payable  to  defendant,  upon  the -New 
York  treasurer  and  presented  the  same  to 
the  lady  occupying  the  cashier's  window, 
adding;   to  wit: 

"I  told  her  I  was  from  the  Postal  Telegraph 
Company  with  a  money  order  for  the  Reserve 
Loan  Life  Insurance  Company  for  S585.41  from 
Arthur  A.  Remillard,  PhUadelphia. '  That  she 
walked  away  and  then  came  back.  "When  she 
came  back,  she  said  that  the  cashier  was  not  in, 
and  that  he  would  take  it  up  and  let  ns  know," 
whereupon  he  (Knight)  returned  to  hia  office. 

It  was  shown  that  this  lady  bad  fall  aii- 
thorlty  to  accept  payment  of  premiums  and 
give  receipt  therefor.  This  being  the  last 
day  upon  which  the  note  could  be  paid  ac- 
cording to  its  terms,  Knight,  however,  ap- 
peared with  the  same  draft  on  the  Monday 
following  and  handed  it  to  the  vice  presta«it 
of  the  defendant  company.  As  to  what  took 
place  at  that  interview  there  Is  a  sharp  con- 
flict of  testimony.  The  testimcmy  of  the 
cashier  of  the  Postal  Telegraph  Company  is 
to  the  effect  that  the  draft  or  order  which  he 
delivered  to  the  vice  president  was  handed 
ba«^  to  him  without  any  objection  to  the 
form  of  the  tender  and  without  any  request 
that  money  should  be  produced  Instead.  The 
testimony  of  the  vice  president,  corroborated 
by  others  whom  he  called  to  witness  the  in- 
terview and  a  notation  upon  a  memorandum, 
was  to  the  eltect  that  the  vice  president  re- 
fused to  accept  the  order  and  demanded  the 
production  of  money.  The  evidence  was  un- 
disputed that  the  vice  president  had  received 
notice  from  the  sender  of  the  money  two 
days  before  the  maturity  of  the  note  by  letter 
and  wire  and  that  be  delayed  his  reply  im- 
til  the  lapse  of  two  days,  when,  only  a  few 
minutes  before  the  maturity  of  the  note,  he 
wired  the  assured  that  the  note  must  be  paid 
in  cash  before  be  would  send  a  receipt  or  re- 
turn it  This  belated  reply  was  sent  over 
tbe  vrlre  of  another  company  than  that  which 
transmitted  the  money. 

These  and  other  facts  adduced  on  tbe  trial 
presented  issues  of  fact  which  were  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions. Upon  this  conflicting  evidence  their 
verdict  was  in  favor  of  the  testimony  relied 
upon  by  the  plaintiff  to  show  an  implied 
waiver  oa  the  part  of  the  defendant  of  the 
production  of  the  money  at  the  times  when 
the  draft  or  order  was  presented  for  pay- 
ment of  the  note. 

The  testimony  for  the  plaintiff  leads  to  the 
conclusion  that  the  verdict  of  the  jury  was 
supported  by  evidence  affording  a  legitimate 
basis  for  the  Inference  that  the  defendant  in- 
tended at  all  times,  after  it  was  Informed 
two  days  in  advanc*  of  tbe  maturity  of  the 


note  that  the  money  to  pAy  ft  bad  been  trans- 
mitted by  ttiegraph,  to  baffle  the  efforts 
which  might  be  made  to  extlngntefb  that  ob- 
ligation and  thereby  fOrf^  tbe  policy,  and 
thus  avoid  its  liability  fin:  tbe  death  of  tlie 
insured,  whose  ill  health  and  impeconloni 
condltton,  the  reoiwd  discloses,  bad  beei 
broagbt  to  the  attention  of  the  defendant 

Tbe  anxiety  to  pay  this  note  Is  manifest 
from  wbat  was  done  by  Mr.  Remillard  to 
that  end.  He  appeared  at  the  oCBce  in  Phil- 
adelphia with  the  money  In  bis  possessioo, 
and  was  told  that  it  could  not  be  received 
there,  but  wonld  have  to  be  sent  b>  the  home 
otHce  In  Indianapolis.  Without  risking  the 
delay  of  the  mall  and  uncertainty  of  his 
Individual  dieck  or  draft  reacblng  defendant 
In  time,  he  at  <mce  d^MMlted  with  tbe  Postal 
Telegraph  ConqHUiy  tbe  entire  amount  which. 
would  be  dne  on  the  note  two  days  thereafter, 
with  directions  to  wire  it,  waiving  indentlflca- 
tion,  to  the  order  of  defendant  at  Indian- 
apolis and  paid  $9  for  that  method  of  sending 
the  money.  This  was  immediately  done,  tbe 
defendant  was  promptly  notified  both  by  the 
telegraph  company  and  by  the  aeadier  as  baa 
beea  shown  and  vdtb  tbe  result  as  has  been 
shown. 

In  view  of  this  testimony,  there  was  sub- 
stantial evidence  to  support  the  verdict  of  the 
Jury;  for  upon  the  theory  of  the  evidence 
relied  fipon  by  plaintiff  the  transaction  was 
one  to  which  the  doctrine  of  implied  waiver 
of  tbe  production  of  money  under  the  au- 
thorities hereinbefore  dted  is'  strictly  ap- 
plicable. 

We  conclude  therefore  that  there  was  no 
error  on  the  part  of  the  trial  court  In  sub- 
mitting the  Issue  as  to  tbe  validity  of  tbe 
tender  of  payment  to  tbe  Jury. 

III.  Error  is  claimed  as  to  the  instructions. 
A  careful  examination  of  these  shows  that 
they  were  submitted  in  accordance  with  the 
rules  of  law  governing  the  validity  of  pay- 
ment where  there  is  an  Implied  waiver  tft 
the  production  of  the  money  ItseU. 

[3,  4]  Some  complaint  is  made  as  to  tbe 
evidence  adduced  tending  to  show  that  tbe 
draft  or  order  presented  by  the  Postal  Cmb- 
pany  of  Indianapolis  to  the  defendant  was 
bankable  in  the  sense  that  tbe  banks  of 
Indianapolis  would  put  it  to  tbe  credit  of  > 
holder  and  permit  him  to  check  out  the 
amount  thereof.  Plaintiff  was  entitled  to 
make  this  proof  in  order  to  show  the  com- 
mercial value  of  the  paper  tendered  on  her 
behalf  as  the  representative  of  money,  and 
she  was  further  entitled  to  show  that  tbe 
drawer  of  the  order,  the  Postal  Telegrapli 
Company,  kept  sufficient  funds  deposited  In 
a  bank  in  Indianapolis  to  pay  this  draft  or 
order. 

It  seems  to  us  to  be  a  matter  of  oommoD 
knowledge  that  the  transmission  of  money  by 
telegraph  through  such  companies  as  tbe 
Postal  Telegraph  and  the  Western  Union 
Telegraph  Company  has  become  well  estab- 
lished In  modem  businan  la  the  states  of  this 
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Uni<n)  and  amongst  most  dTlUzed  nattons 
luTlng  dealings  with  the  people  of  this 
eonntiy ;  and  that  such  a  draft  or  order  con- 
8lderlng  Its  use  tn  certain  emergencies  re- 
quiring the  rapid  transfer  of  cash,  and  the 
Immense  resources  of  the  two  companies  who 
are  engaged  In  affording  that  business  facu- 
lty to  their  customers,  would  be  equally  as 
satisfactory  and  trustworthy  as  the  cashier's 
checks  of  banks  or  the  checks  of  individuals, 
and  that  persons  willing  to  accept  these  for 
money  would  not  hesitate  to  receive  the 
former,  which  has  now  become  a  recognized 
medium  of  quick  exchange  of  money  of  such 
pecuniary  value  and  security  that  It  Is  ac- 
cepted by  banks  on  the  same  basis  upon 
which  they  receive  drafts  or  cashier's  cheeks 
of  other  banks. 

The  Judgment  In  this  case  Is  free  from  any 
reversible  error,  «and  is  affirmed.  All  con- 
cnr. 


JOHN  McMBNAMI  INVBSTMENT  ft  HEAL 

ESTATE  CO.  T.  STIIiLWBLL  CATEE- 

mO  CO.    (No.  17861.) 

(Sopreme  Coort  at  Missouri,   Division  No.  1. 
Feb.  29,  lOlS.    On  Motion  to  Modify  Judg- 
ment, March  30,  1916.) 

1.  AravAl.  ANn  Ebxob  «s>185<1)— Courts  «=> 

37(1)   —  PKKSK»rnNO   QUliSTIONS   IW    IiOWKK 

ConRT— JtmisDicnoN. 

The  qnestion  of  jurisdiction  of  the  trial 
court  is  open  at  any  state  of  the  case,  and  may 
be  raised  for  the  first  time  in  the  appellate  court 
or  considered  by  the  court  sua  sponte,  and  Rev. 
St  1909,  I  2081,  prohibiting  exceptions  on  ap- 
peal not  decided  by  the  trial  court,  sections  1848 
md  1851,  authorizing  amendment  of  process, 
and  aection  1850,  requifing  the  court  to  disre- 
gard any  error  not  affecting  substantial  rights, 
are  not  applicable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  !8  1166-1168,  mO-im; 
Dec  Dig.  «=3l85(l) ;  Courts,  Cent  Dig.  tS  147, 
161:  Dec.  Dig.  «S337(1).] 

2.  CoBPORAiroNS  *=>507(3)  —  Process  —  Cow- 
BTRUCTivK  Sebvick— Validity. 

Under  Rev.  St  1900,  §  1770,  authorizlog 
as  order  notifying  nonresidents  of  the  com- 
mencement of  a  suit  if  the  plaintifiE  shall  allege 
in  the  petition  or  file  an  affidavit  stating  that 
pirt  or  all  of  the  defendants  are  nonresidents  of 
tlie  Btate  or  a  corporation  of  another  state  and 
cannot  be  served  in  this  state  in  the  manner  pre- 
■cribed,  section  1777,  providing  how  such  an  or- 
der against  nonresident  defendants  shall  be  pub- 
lished, and  section  1778,  providing  for  service 
is  any  of  the  cases  mentioned  in  section  1770  on 
any  defendant  residing  or  being  without  the 
state,  and  that  such  service  shall  be  as  effectual 
ai  service  within  the  state,  where  the  petition 
alleges  that  defendant  is  a  corporation  of  the 
state  of  Miasonri,  and  the  affidavit  of  plaintiff 
states  that  it  has  no  office  in  the  state  nor  any 
officer  tn  the  state  on  whom  sernce  of  process 
can  be  had,  personal  service  on  the  president  of 
the  corporation  in  another  state  is  ineffectual 
to  give  Jurisdiction  to  the  court. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |J  1979,  1995 ;   Det  Dig.  «i=.507(.<?).] 


3.  PB0CK88    4=»84— CoirSTBUCTITB    SEBVIOB — 

Statutobt  Ekquibbmenis. 

Where  constructive  service  is  authorized,, 
there  must  be  a  strict  compliance  with  the  stat- 
utory requirements. 

[£^.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  {  98;    Dec.  Dig.  «S984.1 

4.  COBPORATIONS  <S=»507(3)  —  Pkocess  —  CoN- 
BIBUCnVE  Sebtjce. 

Rev.  St  1909,  {  1778,  authorizing  personal: 
service  out  of  the  state  on  a  defendant  residing 
or  being  without  the  state,  does  not  apply  to  a 
Missouri  corporation,  though  it  has  no  office  nor- 
officers  within  the  state  on  whom  process  may 
be  served. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1»79,  1995 ;  Dec.  Dig.  <g=»507(3).] 

6.  Cobpobatioits  €=s>600— Pbooess— Statdtes.. 
Rev.  St  1909,  {  1766,  in  so  far  as  it  pur- 
ports to  authorise  a  personal  judgment  upon  ex- 
traterritorial service  of  process,  is  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  1912,  1940,  1941;  Dec.  Dig.  «=»■ 
600.] 

Appeal  from  St.  Louis  Oircolt  Court;  J.. 
Hugo  Grlnun,  Judge. 

Action  by  the  John  McHenamy  Investment 
&  Real  Estate  Company  against  the  Stlllwell 
Catering  Company.  From  a  Judgment  (175 
Mo.  App.  668,  158  S.  W.  427)  affirming  a 
Judgment  for  plalntUI,  defendant  appeals. 
Reversed  and  remanded. 

The  dissenting  opinion  by  Allen,  J.,  In 
the  Court  of  Appeals,  which  is  followed  by 
the  Supreme  Ck>urt,  is  as  follows: 

I  am  unable  to  concur  in  the  opinion  herein 
written  by  my  Brother  Reynolds  for  the  reasons 
Indicated  below. 

The  action  was  instituted  in  the  circuit  court 
of  the  city  of  St  Louis  August  30,  1910,  against 
the  appellant,  Stillwell  Catering  Ciompany,  a 
corporation,  and  Oharles  H.  Stillwell,  to  recov- 
er $12,000  alleged  to  be  due  to  the  plaintiff  for 
rent  under  a  lease  of  certain  premises  in  the 
city  of  St  Louis  and  the  further  sum  of  $147.91 
alleged  to  have  been  expended  by  plaintiff  in 
making  certain  repairs  on  the  premises,  which  it 
la  averred  the  defendants,  by  the  terms  of  the 
lease,  were  obligated  to  make.  The  petition  al- 
leges that  the  defendant  corporation,  the  Still- 
well Catering  Company,  "is  and  at  aU  the  times 
mentioned  in  the  petition  was  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  MissourL"  l%e  following  affidarit  was 
attached  to  the  petition:  "John  McMenamy,  be- 
ing duly 'sworn,  on  his  oath  says  that  he  is  the 
president  of  John  McMenamy  Investment  St. 
Real  Estate  Company,  the  plaintiff  herein,  that 
said  plaintiff  has  a  just  demand  against  the  de- 
fendants, and  that  the  amount  which  the  affiant 
believes  the  plaintiff  ought  to  recover  after  al- 
lowing all  just  credits  and  offsets  is  the  sum  of 
t  12,147.91,  and  that  the  defendant  Charles  H. 
tillwell  is  a  nonresident  of  the  state  of  Mis- 
souri, and  that  the  defendant  Stillwell  Catei^ 
ing  Company  ia  a  corporation  having  no  office 
in  the  state  of  Missouri  nor  any  officer  In  the 
state  of  Missouri  npon  whom  service  of  process 
can  be  had."  Upon  the  filing  of  the  petition 
and  affidavit  a  writ  of  attachment  and  summons 
for  both  of  the  defendants  was  issued,  directed 
to  the  sheriff  of  the  city  of  St  Louis,  return- 
able to  the  October  term,  1910,  of  said  court. 
At  the  return  term  thereof  the  sheriff  made  a  . 
not  found  return  as  to  both  defendants;  his 
return  showing  that  he  had  levied  the  writ  of 
attachment  upon  the  leasehold  estate  of  the 
defendants  in  and  to  certain  real  estate  describ- 
ed in  the  return.     During  the  same  term  the- 
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plaintifl  gaed  oat  an  «Has  writ  of  gnnunons  re- 
turnable to  the  February  term,  1911,  directed  to 
the  sheriff  of  the  city  of  St  Louis.  At  the  re- 
turn term  of  the  alias  summons  the  plaintiff 
caused  the  same  to  be  filed  In  court  with  the. 
affidavit  of  a  deputy  sheriff  of  Loa  Angeles  coun- 
ty, Gal.,  attached  thereto,  showing  that  said 
deputy  sheriff  had  executed  the  same  in  the  said 
county  of  Los  Angeles,  state  of  California,  by 
de'.iverinjg  a  true  copy  thereof,  with  a  copy  of 
the  petition,  to  Charles  H.  StUlwell,  president  of 
the  defendant  otillwell  Catering  Company,  on 
the  19th  day  of  December,  1910;  the  clerk  of 
the  court  of  which  the  aiSSant  was  an  officer 
certifying  to  the  official  character  of  the  affiant 
and  to  his  authority  to  serve  process  within  the 
last-mentioned  county  and  state. 

At  the  February  term  of  said  court,  1911,  the 
defendant  Stillwdl  Catering  Company,  appear- 
ing for  the  purposes  of  the  motion  only,  filed  a 
motion  to  quash  the  alias  snmraons:  the  ground 
of  said  motion  being  as  follows:  'That  it  ap- 
pears from  the  petition  in  this  cause  that  this 
defendant  is  a  corporation  under  the  laws  of  the 
state  of  Missouri  and  that  under  the  laws  of  the 
state  of  Missouri  this  defendant  cannot  be  serv- 
ed with  summons  without  the  state  of  Missouri, 
bat  must  be  served  within  said  state  of  Mis- 
souri." This  motion  was  overruled  by  the 
court ;  the  defendant  saving  its  exceptions  to 
the  action  of  the  court  thereupon.  Thereafter 
the  cause  was  dismissed  by  plaintiff  as  to  the 
defendant  Charles  H.  Stillwell,  and  judgment  by 
default  was  had  against  defendant  Stillwell 
Catering  Company  sustaining  the  attachment 
and  for  $5,948.63  against  the  interest  of  this  de- 
fendant in  the  attached  property.  At  the  same 
term,  and  within  four  days  after  the  rendition  of 
this  judgment  the  defendant  corporation,  again 
appearing  specially,  filed  a  motion  to  set  aside 
the  judgment  for  the  following  reasons:  "(1) 
That  the  court  was  and  is  without  jurisdiction 
to  render  judgment  against  the  defendant  in  this 
cause,  because  this  defendant  has  never'  been 
summoned  in  this  cause;  and  (2\  because  this 
court  erred  in  overruling  the  motion  heretofore 
made  by  this  defendant  in  this  cause  to  quash 
the  summons  issued  against  this  defendant  and 
the  return  thereon."  This  qiotion  was  ovei^ 
ruled,  and  the  defendant  Stillwell  Catering  Com- 
pany duly  perfected  its  appeal  to  this  court. 

[I]  The  majority  opinion  holds  that  the  only 
ground  urged  for  a  reversal  of  the  judgment  of 
which  we  can  take  notice  is  the  action  of  the 
trial  court  in  overruling  the  motion  to  quash 
the  alias  summons  and  return.  This  is  upon 
the  ground  that  only  those  questions  are  to  be 
con^dered  in  the  appellate  court  which  have 
been  duly  raised  and  presented  in  the  trial 
court  This,  in  my  judgment  has  no  applica- 
tion here,  for  the  reason  that  the  jurisdiction 
at  the  trial  court  to  render  any  judgment  in  the 
cause  is  challenged,  and  the  question  of  juris- 
diction is  one  which  may  be  raised  in  any  stage 
ot  the  proceeding.  The  jurisdiction  of  the  low- 
er court  attempted  to  be  acquired  by  service 
outside  of  ttiis  state,  was  raised  by  appellant's 
motion  to  set  aside  the  judgment  the  grounds  of 
said  motion  being  set  out  above  verbatim ;  but, 
regardless  of  this,  the  question  of  jurisdiction 
is  open  at  any  state  of  the  case,  and  may  be 
raised  for  the  first  time  in  the  appellate  court 
or  considered  by  the  court  sua  sponte. 

[2]  I  am  of  the  opinion  that  the  trial  court 
acquired  no  jurisdiction  to  render  a  judgment 
affecting  the  rights  of  the  defendant  corporation, 
for  the  reason  that  no  service  waa  had  upon  it  in 
the  state  of  Missouri,  nor  was  there  compliance 
with  the  statutes  authorizing  either  service  by 
publication  or  personal  service  beyond  the  lim- 
its of  the  state. 

Section  1770,  Rev.  Stat  1909,  provides  that 
in  suite  in  partition,  divorce,  attachment,  etc., 
"if  the  plaintiff  or  other  person  for  him  shall  al- 
lege in  his  petition,  or  at  the  time  of  filing  same, 
or  at  any  time  thereafter  ^all  file  an  affidavit 


stating,  that  part  or  all  of  the  defendants  are 
nonresidents  of  the  state,  or  is  a  corporation  of 
another  state,  kingdom  or  country,  and  cannot 
be  served  in  this  state  in  the  manner  prescribed 
in  this  chapter,  or  have  absconded  or  absented 
themselves  from  their  usual  place  of  abode  in 
this  state,  or  that  they  have  concealed  them- 
selves so  that  the  ordinary  process  of  law  cannot 
be  served  upon  them,  the  court  in  which  said 
suit  ia  brought,  or  in  vacation  tlie  clerk  there- 
of, shall  make  an  order  directed  to  the  nonresi- 
dents or  absentees,  notifying  them  of  the  com- 
mencement of  the  suit"  etc.  Section  1777  pro- 
vides how  such  an  order  against  nonresident; 
absent,  or  unknown  defendants  shall  be  pub- 
lished. Section  1778,  Rev.  Stat  1909,  pro- 
vides in  part  as  follows:  "In  any  of  the  cases 
mentioned  in  secticm  1770,  the  plaintiff  may 
cause  a  copy  of  the  petition,  with  a  copy  of  the 
summons,  to  be  delivered  to  each  defendant  re- 
siding or  being  without  this  state,  and  at  any- 
place within  the  United  States  or  their  tem- 
tories,  twenty  days  before  the  commencement  of 
the  term  at  which  such  defendant  or  defendanto 
are  required  to  appear.  *  •  •  If  the  plaintiff, 
or  his  attorney  of  record,  in  any  of  the  causes 
mentioned  in  section  1770,  shall  allege  in  his  pe- 
tition or  at  the  time  of  filing  same,  or  at  any 
time  thereafter  shall  make  the  affidavit  required 
by  said  section,  and  shall  file  in  said  cause  proof 
of  service  of  process  on  any  defendant  or  de- 
fendants, in  conformity  with  the  provisions  of 
this  section,  it  shall  not  be  necessary  for  such 
plaintiff  or  plaintiffs  to  obtain  the  order  pro- 
vided in  section  1770  or  to  procure  the  publi- 
cation provided  in  section  1777.  Service  of 
process  in  conformity  with  this  section  shall  be 
as  effectual  within  the  limits  of  tliis  state  as 
personal  service  within  this  state,  and  judg- 
menta  rendered  against  defendanto  thus,  served 
shall  have  the  same  effect  and  force  withia  the 
limite  of  this  state  as  judgmente  rendered 
against  defendants  personally  served  with  sum- 
mons in  this  state.'  It  will  thus  be  seen  that 
personal  service  beyond  the  limits  of  this  state, 
in  a  suit  of  this  character,  is  authorized  by  sec- 
tion 1778,  supra,  only  when  "the  plaintiff,  or 
his  attorney  of  reconi,  in  any  of  the  causes 
mentioned  in  section  1770,  shall  allege  in  hit 
petition  or  at  the  time  of  filing  tfie  $ame,  or  at 
any  time  thereafter  thaU  make  the  affidavit  re- 
quired hy  taid  teotion" ;  and  that  section  (1770) 
provides  that  the  plaintiff  shall  state  in  his  pe- 
tition, or  in  the  affidavit  filed  "that  part  or  aU 
of  the  defendants  are  nonresident*  of  the  state, 
or  is  a  ocrporation  of  another  state,  kingdom 
or  country,  and  cannot  be  served  in  this  state 
in  the  manner  prescribed  in  this  chapter,  or 
have  absconded  or  absented  themselves,  from 
their  usual  plaoe  of  abode  in  this  state,  or  that 
they  have  ooncealed  themselves  so  that  the  ordi- 
nary prooets  of  law  cannot  be  served  upon 
them," 

It  seems  clear  that  the  plaintiff  here  did  not 
comply  with  the  aforesaid  statutory  provisions. 
Its  petition  avers  that  the  appellant  is  a  Mis- 
souri corporation.  The  affidavit  appended  to 
the  petition  states  merely  that  the  appellant  "is 
a  corporation  having  no  office  in  the  state  of 
Missouri  nor  any  officer  in  the  state  of  Missowi 
upon  whom  servioe  of  process  can  be  had." 

[3]  It  is  well  settled  that  where  constructive 
service  is  authorized,  there  must  be  a  strict 
compliance  with  the  statutory  requirements.  It 
is  scarcely  necessary  to  cite  cases  in  support  of 
this  proposition,  but  see  Kunisi  v.  Hickmann, 
243  Mo.  loc.  cit  113,  147  S.  W.  1002;  Priest 
V.  Capitain,  236  Mo.  447,  139  S.  W.  204 ;  Stan- 
ton V.  Thompson,  284  Mo.  7,  186  B.  W.  698; 
Hinkle  v.  Lovelace,  204  Mo.  loc.  cit  220,  102 
S.  W.  1015,  10  L.  R.  A.  (N.  S.)  730.  120  Am. 
St.  Rep.  698,  11  Ann.  Caa.  794;  KellT  v.  Mor- 
dagh,  184  Mo.  377,  83  S.  W.  437;  Russell  v. 
Grant  122  Mo.  loc.  cit  179,  26  S.  W.  958,  43 
Am.  St  Rep,  563;  Myers  v.  McRay,  114  Mo. 
377,  21  S.  W.  730;  Bedrix  ▼.  Hedrix,  103  Mo. 
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ApiK  40,  77  S.  W.  405.  Peraonal  serrioe  beyond 
the  limits  of  the  state  provided  for  by  section 
1778  has  the  same  effect  as  service  by  publica- 
tion. See  Priest  ▼.  Capitain,  snprs;  Moss  v. 
Piui.  212  Mo.  484,  Ul  S.  W.  475,  126  Am.  St. 
Bep.  S68 ;  Hedrix  t.  Hedrix,  supra.  It  cannot 
be  said  that  there  was  here  even  a  substantial 
compliance  with  the  pTovisions  of  the  statute 
anthorizing  such  service,  much  less  that  scrupu- 
lous accuracy  in  complyinir  therewith  which  the 
law  requires.  In  such  cases,  unless  there  is  a 
strict  compliance  with  the  statute,  a  Judgment 
rendered  upon  constructive  service  is  void,  and 
is  open  to  attack  even  in  a  collateral  proceeding. 
See  Kansl  T.  Bickmann  and  Moss  v.  Fitch, 
supra. 

[4]  In  this  connection  it  must  be  observed  that 
section  1778  provides  that  in  any  of  the  cases 
mentioned  in  section  1770,  the  plaintiff  may 
cause  a  «opy  of  tbe  petition,  with  a  copy  of  the 
summons,  to  be  delivered  to  eadi  defendant  "f9- 
tidinq  or  heing  wiihout  thit  »tate,"  etc.  A  cor- 
poration of  the  state  of  Missouri  necessarily  can- 
not become  ft  nonresident  of  this  nate.  It  does 
not  follow  its  president  when  he  goes  beyond 
the  limits  of  tbe  state,  bnt  its  domicile  remains 
within  the  state  of  Missouri,  which  created  it. 
Hmce  it  seems  clear  that  section  1778  does  not 
authoriie  service  upon  a  domestic  corporation 
by  serving  its  president  or  chief  officer  in  an- 
other state. 

Regardless  of  what  were  the  questions  raised 
and  presented  in  the  trial  court,  it  the  court  was 
without  jurisdiction  to  render  the  judgment  ap- 
pealed from,  that  judgment  cannot  .stand.  For 
this  reason  the  statutes  referred  to  in  the  ma- 
jori^  opinion,  vis.,  sections  20S1,  1848,  1850, 
and  1851,  Rev.  Stat.  1909,  are,  in  my  judgment, 
without  application. 

[5]  Respondent  takes  Oie  position,  however, 
that  tbe  service  upon  the  president  of  the  de- 
fmdant  corporation  beyond  the  limits  of  this 
state  is  autnorized  by  section  1760,  Rev.  Stat. 
1909,  which  is  .as  follows:  "When  any  such 
summons  shall  be  issued  against  any  incorporat- 
ed company,  service  mi  the  president  or  other 
chief  officer  of  such  company,  or.  In  his  absence, 
by  leaving  a  copy  thereof  at  any  business  office 
of  said  company  with  tbe  person  having  charge 
thereof,  shaU  be  deemed  a,  sufficient  service ;  and 
if  the  corporation  have  no  business  office  in  the 
county  wfiere  suit  is  brought,  or  if  no  person  be 
found  in  charge  thereof,  and  the  president  or 
chief  officer  cannot  be  found  in  such  county,  a 
■ununons  shall  be  Issaed,  directed  to  the  sheriff 
of  any  county  in  this  state,  or  any  other  itaU, 
where  the  president  or  chief  officer  of  such  com- 

Sany  may  reside  or  be  found,  or  where  any  of- 
ce  or  place  of  bnsineas  may  be  liept  of  such 
company,  and  the  service  thereof  shall  be  the 
same  as  above."  This  section  applies  to  do- 
mestic corporations ;  service  on  foreign  corpora- 
tions being  provided  for  by  section  1760,  Rev. 
Stat  1909.  Section  1766  was  amended  in  1903 
(Laws  1903,  p.  115),  by  adding  the  words  "or 
any  other  state,"  which  we  have  italicized  above. 
By  this  amendment  it  was  evidently  intended 
to  permit  a  judgment  in  personam  to  be  render- 
ed against  a  domestic  corporation  upon  service 
beyond  tbe  limits  ol  this  state;  but,  in  so  far 
as  it  purports  to  authorize  the  rendition  of  a 
personal  judgment  upon  extraterritorial  service. 
It  is  utterly  void.  See  Moss  v.  Fitch,  supra; 
Wilson  T.  Railroad,  108  Mo.  688,  18  8.  W. 
286,  32  Am.  St.  Rep.  624.  This  portion  of  the 
trttion  appears  to  have  no  reference  to  construc- 
tive  service  In  attachment  suits  or  other  actions 
in  rem,  such  as  are  mentioned  in  section  1770 
and  referred  to  in  section  1778,  and  it  seems 
quite  dear  that  it  could  have  no  such  applica^ 
ti<m.  In  tbe  face  of  the  express  provisions  of 
tbe  two  sections  just  referred  to,  it  would  seem 
that  it  could  not  well  be  contended  that  in  any 
of  tlie  cases  mentioned  in  section  1770  such  ex- 
traterritorial service  may  be  had  upon  a  corpo- 
tatiottia  tbe  abeoice  of  an  aUegation  in  the  peti- 


tion, or  «B  affidarit  in  conformity  to  section 
1770,  nor  upon  a  domestic  corporation,  which 
cannot  be  a  defendant  residing  or  being  without 
this  state,"  as  required  by  section  1778.  Such 
extraterritorial  service  is  necessarily  construc- 
tive service.  Priest  v.  Capitain,  Moss  t.  Fitch, 
and  Hedrix  v.  Hedrix,  supra.  So  far  as  our 
courts  are  concerned,  the  person  serving  such 
writ  is  not  recognized  as  an  officer,  but  as  a 
mere  individuaL  See  Priest  v.  Capitain,  supra, 
236  Mo.  loc.  dt  469,  139  S.  W.  204.  Being 
constructive  service,  it  must  be  governed  by  the 
express  provisions  of  section  1778,  supra,  au- 
thorising service  of  this  character,  l^tiat  sec- 
tion authorises  sudi  service  only  upon  a  -"de- 
fendant retiding  or  i«ing  icithout  this  state" 
and  then  only  when  the  plaintiff  "shall  allege 
in  hit  petition  or  *  *  *  shall  make  the  affi- 
davit required  bv"  section  1770.  It  may  be  not- 
ed also  that  the  plaintiff  did  not  comply  with 
section  1766;  for  the  alias  summons  served 
in  California  was  not  directed  to  the  sheriff  of 
any  county  in  that  state,  but  to  the  sheriff  of 
the  dty  of  St.  Lonls.  If  this  section  could  be 
taken  to  anthorise  constructive  service  upon  a 
corporation  (which  evidently  it  cannot),  then 
rigid  compliance  with  its  terms  would  be  neces- 
sary to  confer  jurisdiction. 

It  is  said  that  here  the  defendant  corporation 
had  "no  office  in  tbe  state  of  Missouri  nor  any 
officer  in  the  state  of  Missouri  upon  whom  serv- 
ice of  process  could  be  had,"  and  that  under 
such  drcumstancee  service  could  be  had  npon 
the  corporation  only  in  the  manner  in  which 
plaintiff  attempted  to  reach  It.  But,  however 
this  may  be,  our  duty  Is  not  to  make  the  law  but 
to  apply  it.  Whether,  under  such  drcumstanc- 
es,  constructive  service  by  puhUcation  may  be 
had,  upon  the  petition  or  affidavit  stating  that 
the  defendant  has  concealed  Itself  so  that  the 
ordinary  prooeas  of  law  cannot  be  served  upon 
it,  or  has  absconded  or  absented  itself  from  its 
usual  place  of  abode  in  this  state,  in  compliance 
with  section  1770,  supra.  Is  a  matter  which  we 
are  not  called  upon  to  dedde. 

For  the  reasons  given  above,  I  think  that  the 
judgment  of  the  lower  court  should  be  reversed ; 
and,  as  I  deem  tbe  decision  rendered  by  my  As- 
sociates herein  to  be  contrary  to  the  previous 
decision  of  the  Supreme  Court  in  Priest  v.  Capi- 
tain, 236  Ma  447;  139  8.  W.  204,  and  to  other 
decisions  of  that  court,  I  adc  that  the  case  be 
certified  to  the  Supreme  Court  for  its  determina- 
tion. 

George  W.  Lobke  and  George  W.  Lnbke, 
Jr.,  both  of  St.  Loula,  for  appellant  F.  A.  & 
L.  A.  Wind  and  F.  X.  Oeraghty,  all  of  St 
Loaia,  for  respondent 

ORAVBS,  P.  J.  nils  caBse  reached  this 
oonrt  by  a  certification,  nnder  tbe  Constitu- 
tion, made  by  the  St.  Louis  Court  of  Appeals. 
Two  opinions  were  filed  in  that  court  Tbe 
majority  opinion  afflimsd  the  Judgment  of  tbe 
circuit  court  The  minority  opinion  held  that 
the  Jndgment  should  be  reversed,  and  the 
writer  of  the  minority  (H)lnion  asked  for  tbe 
certification  of  the  cause  here  on  the  ground 
that  the  majority  opinion  conflicted  with 
Priest  y.  Oapitaln,  236  Mo.  447,.  139  S.  W. 
204,  and  other  cases  in  this  court  The  case 
is  fully  reported  in  175  Mo.  App.  668,  158  S. 
W.  427.  All  sides  of  the  question  Involved 
are  thoroughly  threshed  out  In  these  two 
opinions. 

The  question  of  the  jurisdiction  of  the  cir- 
cuit court  and  that  is  the  vital  question,  Is 
discussed  from  all  angles  In  these  two  opin- 
lons,     The  dissenting  opinion,  In  my  Judg- 
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ment,  follows  the  yiews  of  tills  ooart  npon 
the  auestlon  Involved.  The  record  facts  are 
so  thoroughly  stated  and  the  case  law  so 
thoroughly  discussed  by  Judge  Allen  In  his 
dissenting  opinion  that  we  feel  that  It  would 
be  a  useless  expenditure  of  vital  force  to  try 
to  add  to  them. 

])X>r  the  reasons  expressed  by  Judge  Allen 
in  his  dissenting  opinion  in  Real  Kstate  Ca 
V.  Catering  Co.,  1T5  Mo.  App.  loc.  cit  679, 168 
8.  W.  427,  et  seq.,  the  judgment  of  the  dr- 
cnit  court  is  reversed.    All  concur. 


On  Motion  to  Modify  Judgment 

GRAVES,  P.  J.  We  are  asked  to  so  modi- 
fy our  judgment  in  this  case  so  that  the  cause 
may  be  remanded.  It  is  suggested  that  per- 
haps proper  service  of  process  can  be  ob- 
tained. Our  judgment  was  a  simple  reversal 
of  the  judgment  nisi.  Under  the  views  we 
have  expressed  as  to  the  law  we  do  not  know 
whether  plaintiff  can  get  a  valid  service  of 
process  or  not,  but  we  see  no  objection  to  a 
remanding  of  the  cause  to  give  the  plaintUF 
such  an  opportunity.  So,  whilst  adhering  to 
aU  the  views  of  the  opinion,  we  will  sustain 
the  motion  to  modify  our  judgment,  so  that 
suoh  judgment  shall  be  to  the  effect  that  the 
judgment  nisi  Is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  to  be  proceeded 
with  in  accordance  with  the  law  as  declared 
in  our  opinion. 

Motion  to  modify  judgment  sustained,  and 
judgment  modified  as  herein  indicated.  AU 
concur. 


WILLIAMS    «t    al.    v.    CITI    OF   HAITI. 
(No.  17705.) 

(Supreme  Cionrt  of  Missouri,  Division  Nok  1. 

Feb.  29, 1916.    Rehearing  Denied  March 

30,  1916.) 

1.  Judgment  «=>e82(8)  —  Oonclusivsinkss — 
Res  Judicata— Identity  of  Pabtiks— Sub- 
ject-Mattbb. 

The  judgment  in  a  suit  to  quiet  title  by 
heirs  of  the  grantor  of  land  dedicated  to  the  de- 
fendant city  and  its  officers  for  courthouse  pur- 
poses is  res  judicata  in  a  later  action  by  the 
purchasers  at  partition  sale  of  the  interest  of 
such  heirs,  against  the  city,  involving  the  same 
land,  in  which  the  sole  issues  were  tixe  charac- 
ter of  the  original  dedication  and  subsequent  loss 
or  waiver  of  city's  rights. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1205;  Dec.  Dig.  <e3s>682(3).] 

2.  QuiETiNO  Title  iS=>16— Issues— Defense- 
Equitable  Relief. 

In  suit  to  quiet  title,  equitable,  as  well  as 
legal,  defenses  may  be  invoked. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, C!ent.  Dig.  i  47 ;  Dec.  Dig.  «=>15.] 

S.  JUDGUENT    «=»64&— CoRCLuaivENEsa— Res 

Judicata. 

Judgment  in  a  law  action,  involving  the 
same  parties  and  subject-matter,  wherein  equita- 
ble defenses  might  have  been  interposed,  is  res 
judicata  against  defendant  on  such  equitable  de- 


fenses, whether  they  were  pleaded  and  adindir 
cated  in  the  first  action  or  not 

[Ed.  Note.— For  other  cases,  see  Jndgmoit, 
Cent.  Dig.  {  1158;    Dec.  Dig.  «=s>645.] 

4.   JUDQUENI  «=s>702— CoNCLUSrVENXBS  —  Bes 

Judicata. 

An  unappealed  judgment  in  district  court, 
wherein  the  predecessors  of  the  present  plain- 
tiffs were  defendants,  the  plaintiffs  therein  being 
property  owners  and  citizens  of  the  present  de- 
fendant city,  the  issue  being  the  title  to  certain 
land,  is  res  judicata,  and  works  estoppel  by  judg- 
ment against  the  city  in  the  later  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
CJent.  Dig.  g  1227;  Dec.  Dig.  «=s>702.] 

Appeal  from  Circuit  Court,  Pemiscot  Conn- 
ty ;  W.  S.  O.  Walker,  Judge. 

Action  by  Ivey  Williams  and.  others 
against  the  City  of  Hayti,  a  municipal  cor- 
poration, and  oth^s.  Judgment  for  plain- 
tiffs, and  defendant  city  appeals.    Affirmed. 

Von  Mayes,  of  Haytl,  and  Brewer  &  Riley, 
of  New  Madrid,  for  appellant  Sam  J.  Cor- 
bett  and  O.  O.  Shepard,  both  of  Carathers- 
vllle,  for  respondents. 

GRAVES,  P.  J.  This  case  started  aa  a 
legal  action  in  ejectment,  but  ended  on  the 
equity  side  of  the  court  per  force  of  the  na- 
ture of  the  answer.  The  petition  is  an  ordi- 
nary petition  In  ejectment,  in  which  the 
plaintiff  seeks  to  recover  the  ipossession  of 
block  29  in  the  town  of  Gayoso  City,  now 
Hayti,  in  Pemiscot  county. 

Of  the  named  defendants  the  dty  of  Hayti 
alone  answers,  thus:  (1)  By  admitting  its 
incorporation,  but  entering  A  general  denial 
as  to  all  other  matters  stated  In  the  petition ; 
(2)  a  common-law  dedication  by  the  former 
owner  "to  the  public  for  a  public  square  in 
the  city  of  Hayti  (formerly  known  as  Gayoso 
City),  this  defendant  and  general  public 
purposes,  or  courthouse  purposes  should  the 
county  seat  be  located  at  said  city  and  said 
land  selected  for  a  oonrthouse  site" ;  (3) 
the  ten-year  statute  of  limitations;  and  (4) 
estoppel  in  pais.  The  reply  is  quite  lengthy, 
but  places  in  issue  all  new  matter  in  the 
answer,  and,  in  addition,  contains  a  plea  of 
res  adjudicata  as  to  the  new  matters  plead- 
ed in  the  answer.  Judgment  was  entered 
for  the  plaintiffs,  and  from  such  judgment 
the  city  of  Hayti  has  appealed. 

This  block  in  the  city  of  Haytl  has  been 
the  subject  of  much  litigation.  In  1895  C. 
M.  Hayes,  his  wife,  Caroline  Hayes,  and  his 
daughters,  Mollle  (Mary  P.)  Gwin  and  Nancy 
Wmiams,  were  the  owners  of  a  tract  of  farm 
land  surrounding  and  including  the  present 
site  of  the  town  of  Haytl.  The  county  seat 
of  Pemiscot  county  was  then  at  Gayoso,  a 
town  several  miles  to  the  east  Louis  Houck 
and  J.  E.  Franklin  were  promoting  a  rail- 
road from  Kennet  to  CaruthersvUle,  Mo. 
These  promoters  agreed  with  Hayes,  his  wife 
and  daughters,  that  they  would  run  this 
road  through  their  land  If  they  would  lay 
out  a  town  on  said  land  and  deed  every 
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alternate  lot  to  Honck  and  Franklin.  The 
new  town  was  platted  as  Gayoso  City,  and 
the  alternate  lots  conveyed.  Tbe  material 
portion  of  tills  plat  is  sbown  In  tbe  record, 
and  we  reprodnce  It  liere  for  tbe  infbrma- 
tlon  It  contains: 


miles  from  tbe  old  oonnty  seat  In  1001  tbe 
county  court  of  the  county  appointed  Hon. 
C.  B.  Farls,  now. a  member  of  this  court,  as  a 
commissioner  to  deed  the  coonty's  Interest 
In  this  lot  to  the  grantees  In  such  plat  or 
their  heirs.    This  was  done.    In  1904  there 


PortUm  of  Plat  of  Gayoto   City  Showing  PuhUo 

Thereto: 
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Tbe  foregoing  plat  shows  the  use  for 
which  this  block  29  was  dedicated  tn  legal 
and  statutory  form.  At  tbe  foot  of  the  plat 
Is  tbe  following: 

*^e,  the  nndersisned,  hereby  dedare  the 
above  to  b«  a  true  and  correct  plat  of  Oayoeo 
City,  and  forever  dedicate  to  the  paUie  the 
streets  therein  named.  We  also  dedicate  and 
give  to  Pemiscot  county  for  eourthonse  purpos- 
es block  29,  and  forjail  and  calaboofie  purposes 
lot  6,  block  43.  We  also  dedicate  for  public 
Idiool  purposes  block  34.  Witness  our  bands 
and  seals  January  22,  1895. 

"[Siipied]    GranviUe  M.  Hayes. 

"Caroline  Hayes. 

"S.  P.  WiUiams. 

"Mrs.  Nancy  WilUams. 

"F.  M.  Gwm. 

"Mary  P.  Gwin." 

Following  this  Is  tbe  acknowledgment.  In 
1886  Caruthersvllle  was  selected  as  tbe  per- 
manent seat  of  government  in  Pemiscot  coun- 
ty. Hopes  had  been  entertained  that  Gayoso 
City  might  be  selected,  and  this,  no  doubt, 
was  in  view  when  this  statutory  dedication 
was  madeu    Tbe  new  town  was  only  three 


seems  to  have  been  a  condemnation  salt  by 
which  it  sought  to  condemn  this  lot  for 
public  purposes.  This  suit  was  against  the 
grantors  and  heirs  of  the  deceased  grantors 
in  the  plat,  named  as  owners.  Judgment  of 
condemnation  is  alleged  to  have  been  entered, 
but  the  money  was  never  paid  to  tbe  owners. 
In  1905  MoUie  P.  Gwln  brought  suit  to  quiet 
title  to  this  block  29.  Tbe  parties  were 
MolUe  P.  Gwin,  the  heirs  of  G.  M.  Hayes, 
Caroline  Hayes,  and  Nancy  Wllllama,  and  the 
city  of  Haytl.  This  suit  In  the  circuit  couA 
of  Pemiscot  county  terminated  In  a  decree 
by  said  court  quieting  the  title  to  said  block 
In  Mollle  P.  Gwin  and  the  belrs  of  G.  M. 
Hayes,  Caroline  Hayes,  and  Nancy  Williams, 
and  further  decreeing  that  the  dty  of  Hayti 
had  no  interest  therein.  This  Judgment  was 
not  appealed  from,  and  stands  In  full  force 
and  eJDFect  Following  this  decree  vesting  tbe 
title  a  partition  suit  was  filed,  tbe  purpose 
of  which  was  to  partition  the  property  be- 
tween tbe  belrs  (d  tbe  grantors  in  tbe  plat, 
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who  bad  been  vested  with  the  title.  This  suit 
went  to  Judgment.  Plaintiffs  here  are  the 
purchasers  at  a  partition  sale  nnder  this 
Judgment.  While  this  partition  was  pending 
a  snlt  entitled  3.  W.  Oasldns  et  al.  ▼.  Irey 
Williams  et  al.  was  filed  in  the  clrcnlt  court 
The  plaintiffs  In  that  case  were  owners  of 
property  around  this  block  29  in  Haytl,  and 
the  defendants  were  the  heirs  of  the  grantors 
in  the  plat  The  substance  of  this  action  can 
be  gathered  from  the  following  excerpt  there- 
from: 

"Plaintiffs  further  state  that  the  original  own- 
ers ot  the  land  on  which  the  town  of  Gayoso 
City  (now  Haytl),  Mo.,  is  situated,  laid  off  and 
recorded  a  plat  thereof,  and  particolarly  set 
forth,  marked,'  and  designated  thereon  block  No. 
29  as  a  public  square  for  the  courthouse  pur- 
poses; that  the  fee  to  said  block  No.  89,  by  vir- 
tue of  said  plat,  was  vested  in  the  county  of 
Pemiscot,  state  of  Missouri,  in  trust  for  the  free 
use  of  all  the  inhabitants  of  said  county  and 
town  of  Gayoso  City,  now  Haytl,  as  a  common 
or  public  ground,  and  for  no  other  pur^se  what- 
ever; that  the  same  has  been  and  still  is  used  by 
the  public  for  public  purposes,  and  for  no  other 
purposes ;  that  said  lots  .all  around  on  the  face 
of  the  square  were  sold  with  the  general  under- 
standing by  the  Inhabitants  of  the  county  and 
the  inhabitants  of  the  town  of  Gayoso  City,  now 
Hayti,  and  upon  the  representation  that  block 
No.  29  was  reserved,  and  was  to  be  used  for 
courthouse  or  public  square  purposes;  that 
plaintUb  have  property  with  valuable  improve- 
ments erected  thereon  fronting  said  square  or 
block  No.  29,  which  they  purchased  and  improv- 
ed upon  the  faith  and  with  the  understanding 
that  the  square  was'  public  property,  and  ever 
would  remain  ouch;  that  the  defendants  are 
about  to  use  said  public  square  for  other  pur- 
poses than  that  of  public  use,  thereby^  diverting 
the  use  of  said  property  from  thp  original  inten- 
tion of  and  the  purposes  specified  by  the  donors 
in  the  act  of  dedication;  the  said  defendants 
succeeded  in  having  the  county  court  of  Pemi- 
scot county  on  April  1, 1901,  make  an  order  pur- 
porting to  release  and  relinquish  unto  said  de- 
fendants all  of  said  county's  right,  title,  and  in- 
terest In  and  to  said  block  No.  29,  making  C.  B. 
Faris  its  commissioner  to  execute  the  deed ;  that 
said  Faris  by  an  instrument  of  writing  dated 
April  18,  1903,  undertook  to  convey  unto  said 
defendants  the  county's  right  in  and  to  said 
propertr,  all  of  which  was  done  without  right 
or  authority  of  law  by  said  county  court,  and 
to  .the  prejudice  of  these  plaintiffs ;  that  there- 
after, and  at  the  February  term  of  the  Pemiscot 
county  circuit  court,  1905,  said  defendants  by 
their  attorneys  filed  a  petition  in  said  court, 
claiming  in  said  petition  that  they  were  the 
owners  in  fee  simple  and  claimed  title  to  block 
No.  29  in  the  dty  of  Hayti,  Mo. ;  that  said  de- 
fendants further  filed  in  said  circuit  court  at  its 

term,  1905,  a  suit  in  partition  asking  the 

court  to  appoint  commissioners  to  divide  block 
No.  29  in  kind ;  the  said  commissioners  were  ap- 
pointed by  the  court,  viewed  said  property,  and 
reported  to  the  court  that  said  block  No.  29  was 
not  divisible  in  kind ;  whereupon  said  defend- 
ants prayed  the  court  for  an  order  of  sale  to 
sell  said  property  at  public  outcry;  that  the 
court  ordered  said  block  No.  29  sold  as  prayed ; 
all  of  which  is  of  record,  and  is  recorded  in  the 
record  books  in  Pemiscot  county.  Mo. ;  that  the 
plaintiffs  herein*  have  never  been  made  a  party 
to  any  of  the  above-mentioned  suits,  and  that 
their  interest  in  and  to  said  block  No.  29  in  said 
city  of  Hayti  has  never  bren  determined  by  any 
court ;  that  said  block  No.  29  is  about  to  be  sold 
In  the  way  and  manner  as  above  set  out,  and  to 
be  used  for  other  purposes  than  that  for  which 
it  was  dedicated,  contrary  to  the  intentions  of 
the  original  donors;    and  that  same  will  be  a 


serious  obstruction  to  tbe  beneficial  use  and  en- 
joyment of  these  plaintiffs'  property  and  to  the 
great  danmge  of  these  plaintifb." 

The  prayer  aaked  the  ooait  to  decree  that 
the  Farla  deed,  Bopra,  be  hdd  tor  naught, 
that  the  Interests  of  the  parties  be  determin- 
ed, and  that  the  defendants  be  held  to  have 

no  Interest  In  said  block. 

In  this  case  an  amended  petition  was  filed 
upon  which  It  went  to  trial.  The  substnn- 
tlye  part  of  that  i)etltlon  reads: 

"Plaintiffs  further  state  that  on  the day 

of ,  1895,  G.  M.  Hayes  and  his  wife,  Caro- 
line, J.  P.  Williams,  Nancy  Williams,  F.  M. 
Gwin,  and  Mary  P.  Gwin,  being  the  owners  of 
the  lands  hereinafter  described,  caused  to  be 
surveyed  and  laid  off  the  town  of  Gayoso  City, 
now  Hayti,  in  Pemiscot  county.  Mo. ;  that  they 
had  a  plat  thereof  made  in  which  they  particu- 
larly set  forth  marked  and  designated  thereon 
streets,  alleys,  and  a  block  known  as  block  No. 
29 :  that  said  plat  was  duly  signed  and  acknowl- 
edged by  the  said  G.  M.  Hayes  and  Caroline 
Hayes  and  others,  and  the  same  was  duly  filed 
on  rscord  in  the  office  of  the  reooider  of  deeds 

for  the  county  of  Pemiscot,  Mo.,  in  Book , 

page ;  that  the  said  G.  M.  Hayes,  Caro- 
line Ha^es,  and  others  by  said  plat  conveyed 
and  dedicated  to  the  defendant  Pemiscot  coun- 
ty. Mo.,  said  block  No.  29  for  courthouse  pur- 
poses. 

"Plaintiffs  further  charge  and  aver  that  on  the 
day  of  April,  1901,  the  county  court  of 


Pemlsoot  county.  Mo.,  by  its  order  duly  entered 
of  record,  ordered  that  one  C.  B.  Faris,  of  said 
county,  convey  by  proper  deed  to  the  defendants 
bereui  said  block  No.  29,  and  that  said  order 
was  made  without  any  consideration  passing 
from  the  said  defendants  to  the  county  of  Pemi- 
scot, Mo. ;  that  afterwards,  to  wit,  on  the  ISth 
day  of  April,  1903.  the  said  O.  B.  Faris,  in  pur- 
suance of  said  order,  executed  and  dehvered  to 
the  defendants  a  deed  purportlne  to  convey  to 
them  the  aforesaid  property,  which  said  deed  was 

on  the  ■  day  or ,  190—,  duly  rendered 

in  Book  ,  at  page  — ,  of  the  Deed  Ree- 

ords  of  said  county  of  Pemiscot 

"PlaintifEs  charge  and  aver  that  the  said  coun- 
ty court  of  said  county  had  no  authority  to  or- 
der said  deed  made,  and  that  said  conveyance  and 
the  order  therefore  is  a  violation  of  the  trust 
created  by  said  dedication,  and  that  said  order 
made  by  said  court  is  void,  and  tbe  said  deed 
and  order  aforesaid  constitute  a  cloud  upon  the 
title  of  Pemiscot  county  to  the  aforesaid  describ- 
ed reel  estate. 

"Wherefore  plaintiffs  pray  that  the  court  de- 
clsre  said  order  of  the  county  court  aforesaid 
and  the  said  deed  aforesaid  to  be  void  and  of  no 
^ect,  and  that  the  title  in  and  to  said  land  be 
divested  out  of  the  defendants,  and  vested  in 
Pemiscot  county  as  trustee,  and  that  the  said 
court  declare  what  said  trust  be,  and  for  all 
such  further  relief  as  to  this  court  may  be 
proper," 

Upon  a  trial  of  the  cause  Judgment  went 
for  plaintiffs  nisi,  and  the  case  was  appealed 
to  this  cotirt  This  court  reversed  the  judg- 
ment nlsl,  and  directed  the  circuit  court  to 
enter  a  judgment  vesting  the  title  In  the  de- 
fendants. These  several  judgments  are  plead- 
ed as  res  adjudicata  in  the  case  at  bar.  The 
present  suit  was  filed  after  the  determina- 
tion of  the  case  of  Gasklns  et  ah  ▼.  WUliama 
et  ah  by  this  court  With  the  view  of  the 
law  which  we  entertain  the  foregoing  sufB- 
cleutly  states  the  case. 

I.  This  court  has  tried  ftilthfully  to  finally 
determine  the  title  to  this  block  of  ground. 
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In  Oasklns  et  aL  T.  Willlains  et  •!,  286  Mo. 
loa  cit.  570. 139  8.  W.  120,  85  I*  B.  A.  (N.  B.) 
008,  Ferrlas,  J.,  conatroed  the  amended  pett 
tlon  In  that  case  (wbldi  we  bare  outlined  in 
our  statement  of  this  case),  and  in  so  doing 
■old: 

"If  we  should  content  ourselves  with  tdmply 
deciding  whether  or  not  the  deed  from  the  com- 
missioner, upon  the  order  of  the  county  court,  to 
the  defendants,  is  a  valid  instrument,  divesting 
•11  right,  title,  and  interest  out  of  the  coanty, 
we  would  have  no  hesitancy  in  holding  that  the 
county  court  had  no  authority  to  order  said 
deed,  and  that  such  deed  is  without  force  or  ef- 
fect. Tills  block  was  not  owned  by  the  county 
in  fee  absolute,  but  was  held  in  trust  for  a  spe- 
cific use.  Therefore  the  statute  and  decisions 
referred  to  by  the  defendants  authorizing  snch 
deed  do  not  apply.  If,  however,  we  were  simply 
to  decide  this  question,  it  would  leave  the  real 
question  in  dispute  to  be  settled  by  further  liti- 
gation. It  Is  our  desire  to  put  an  end  to  liti- 
gation whenever  we  may  properly  do  so.  We 
think  the  pJeadingi  are  hroad  enough  to  nibmit 
the  tvlitantial  question  a*  to  the  preaent  oum- 
ership  of  this  Hock  of  ground,  and  too  thall  pro- 
ceed to  consider  utoh  Question."  (The  italics  are 
oars.) 

In  concluding  the  opinion  he  said: 

"The  finding  of  the  trial  court  that  the  order 
of  the  county  court,  and  the  deed  made  pursu- 
ant thereto,  were  null  and  void,  was  correct ;  but, 
if  the  judgment  of  that  court  as  a  whole  should 
be  a£Brmed,  it  would  leave  the  matter,  as  we 
stated  at  the  beginning  of  this  opinion,  still  open 
for  litigation.  In  order  to  estaDlish  now^nal- 
ly,  the  right  of  ownership  in  said  block  29,  the 
judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  enter  a  de- 
cree vesting  the  title  to  said  block  28  in  the  de- 
fendants." 

Thus  it  will  be  seen  that  a  faithful  effort 
has  been  made  to  fix  this  title.  The  Judgment 
entered  under  our  mandate  in  this  case  is  the 
foundation  of  one  of  the  pleas  of  res  Judicata, 
in  the  present  case.  We  will  discuss  this 
plea  later.  But  we  desire  to  discuss  the 
other  plea  of  res  Judicata  first,  and  that  we 
do  In  the  succeeding  paragraph. 

[I]  II.  After  the  Judgment  of  condemna- 
tion had  been  entered,  as  set  out  in  our  state- 
ment, and  after  the  heirs  of  the  grantors  in 
the  plat  (who  were  the  defendants  in  the  con- 
demnation proceeding)  had  failed  to  get  their 
money  from  the  dty  for  the  block  so  con- 
demned, these  heirs  of  the  grantors  in  the 
plat  brought  suit  against  the  city  of  Haytl  to 
quiet  the  title.  Now,  note  the  parties.  The 
heirs  of  the  grantors  in  the  plat  were  the 
•plaintiffs,  and  the  dty  of  Haytl  was  the  de- 
fendant. Hie  thing  litigated  was  the  title  of 
tills  Iilock.  The  judgment  found  the  heirs  to 
be  the  owner,  and,  further,  that  the  dty  of 
Haytl  had  no  interest  whatever  In  such  block. 
Now,  note  the  parties  to  the  present  suit 
The  plaintiils  are  the  snccessois  iu  title  to 
the  heirs  of  the  grantors  in  the  plat  They 
are  the  purchasers  at  the  partition  sale, 
wherein  the  said  heirs  were  parties.  The  de- 
fendant in  the  case  at  bar  la  the  city  of 
HaytL  There  were  some  individual  defend- 
ants named  dNremmably  the  dty  officers),  but 
they  seem  to  have  dropped  out  entirely,  and 


the  dty  alone  answered,  and  after  adverse 
Judgment  appealed.  The  subject-matter  of 
litigation,  as  sliown  by  all  the  pleadings  iu 
the  case  at  bar,  Is  the  title  to  this  block  29 
in  said  dty  of  iHayti.  The  petition  in  eject- 
ment and  the  general  denial  in  the  answer 
raised  that  issue.  The  matters  pleaded  fur- 
ther by  the  dty  in  the  equitable  portion  of 
Its  answer  and  the  reply  of  the  plaintiffs  to 
the  same  raised  the  same  issue.  In  the  law 
tbe  parties  are  the  same,  because  these  plain- 
tiffs are  successors  In  title  to  the  plaintiffs  in 
the  suit  to  quiet  title  supra.  The  subject- 
matter  is  the  same.  The  real  issue  presented 
is  the  same,  and  under  all  the  authorities  the 
Judgment  in  this  suit  to  quiet  title  In  the 
circuit  court  (and  unappealed  from  by  the 
city  of  Haytl)  Is  a  former  adjudication  of  the 
question  involved  in  this  case.  It  is  res 
judicata.  Spratt  v.  Early,  199  Ma  loa  dt 
501,  97  S.  W.  925;  Donnell  v.  Wright,  147 
Mo.  loc.  dt  647,  49  S.  W.  874. 

[2,  S]  In  suits  to  quiet  title,  equitable,  as 
well  as  legal,  defenses  may  be  invoked.  In 
the  case  at  bar  the  dty  undertakes  to  say 
that  this  property  was  impressed  with  a  pub- 
lic use.  The  same  matter  could  have  (if  it 
was  not)  been  invoked  by  the  dty  of  Haytl 
in  the  suit  to  quiet  title.  The  record  in  this 
case  does  not  show  what  the  defense  of  the 
dty  was  in  the  other  case.  But  it  Is  suflSdent 
for  us  to  say  that  the  very  matter  in  the  an- 
swer here,  In  this  regard,  could  have  been 
pleaded  there,  and,  whether  pleaded  or  not 
the  estoppel  by  Judgment  is  complete.  Spratt 
y.  Early,  199  Mo.  loc.  cit  501,  87  8.  W.  925; 
Donnell  v,  Wright  147  Mo.  loc.  dt  647,  49 
S.  W.  874 ;  Oity  of  St  Louis  v.  United  Rail- 
ways, 263  Mo.  887,  174  S.  W.  78. 

There  can  be  no  question  that  this  Judg- 
ment in  tbe  drcnlt  court,  final  and  nnapx)ea1- 
ed  from  as  it  is,  and  being  between  the  same 
parties,  and  covering  the  same  issues,  is  a 
bar  to  this  present  suit,  and  for  this  rea- 
son, if  no  other,  the  Judgment  nisi  must  lie 
afl9nned. 

[4]  III.  It  is  not  80  dear  whether  or  not 
under  strict  technical  law,  the  Judgment 
which  this  court  directed  in  the  case  of  Oas- 
kins  et  al.  ▼.  Williams  et  al.,  235  Mo.  loc. 
dt  676,  130  S.  W.  117,  35  L.  K.  A.  (N.  &) 
603,  la  a  bar.  The  defendants  in  that  case 
are  the  predecessors  in  title  of  the  plaintiffs 
in  this  case,  and  in  law  should  be  considered 
the  same.  The  plaintiffs  in  that  mse  were 
property  owners  in  tbe  dty  at  Haytl  and 
Pemiscot  county.  The  dty  in  the  case  at  bar 
by  its  pleadings  professes  to  q>eak  for  the 
public  as  well  as  itsdt.  It  invokes  a  public 
use  as  the  title  against  the  plaintiffs.  The 
same  thing  was  invoked  in  a  way  in  the 
Gaskins  Oase.  It  was  clearly  invoked  in  the 
original  petltioo,  and  Ferriss,  J.,  under- 
stood the  amraded  petition  to  be  broad 
enough  to  try  the  very  tittle  to  tlds  block. 
Oasklns  et  al.  v.  Williams  et  al.,  235  Mo. 
loc.  cit.  570,  139  S.  W.  117,  36  L.  R.  A. 
(N.  S.)  603.    He  did  determine  the  very  qiies- 
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tlon  songbt  to  be  determined  here,  and  which 
was  determined  In  the  salt  to  qnlet  title. 
The  ndlng  In  that  case  In  the  construction  of 
the  petition  made  the  subjectrmatter  In  issue 
the  same  as  here.  The  iMirties  upon  one  side 
are  the  same  as  here.  The  only  difference  is 
that  In  the  Oasklns  Case  members  of  the  pub- 
lic were  seeking  to  hare  the  real  title  de- 
termined, whereas  in  this  case  the  city  of 
Haytl  is  seeking  to  do  the  same  thing  for  the 
public.  It  is  a  close  question,  bnt  we  are  of 
opinion  that  this  judgment  is  likewise  good  as 
res  Judicata. 

IV.  There  is  another  Interesting  question 
suggested  by  this  record,  but  not  discussed  by 
couusel.  There  is  no  doubt  that  there  was  a 
statutory  dedication  of  this  block.  Tliat 
dedication  was  to  "Pemiscot  county  for 
courthouse  purposes."  The  dedication  in  the 
case  at  bar  is  a  common-law  dedication  for 
the  purpose  thus  stated  in  the  petition: 

"And  represented  to  said  persona  at  tlie  time 
said  block  29  was  to  he  used  ly  '^^  pit&Ito  for  a 
public  square  and  for  general  putlio  purpotet, 
or  for  courthouse  purposes  should  the  county 
seat  be  located  in  said  city  and  said  block  select- 
ed for  a  courthouse  site." 

The  plat  was  on  file  wUcb  completed  the 
statutory  dedication  to  the  county.  In  Gas- 
kins  T.  Williams,  supra,  we  held  that  the 
statutory  dedication  was  one  "for  courthouse 
purposes"  solely,  and  further  held  that  the 
trust  imposed  by  the  dedication  was  impos- 
sible of  performance,  and  the  fee  reverted  to 
the  grantors.  It  wUl  be  noticed  that  the  two 
purposes  (the  one  for  courthouse  puriwses 
and  the  other  for  general  public  purposes) 
are  conflicting  and  antagonistla  The  county 
was  giyen  the  fee  in  one  case,  and,  had  it 
built  a  courthouse,  would  hare  had  the  right 
to  control  this  block  for  that  sole  purpose.  It 
would  have  had  the  right  to  say  it  shall  not 
be  used  as  a  public  square  for  other  public 
purposes.  The  county,  under  our  holding  in 
Gasklns  t.  Williams,  supra,  held  this  right 
until  in  July,  1911,  this  court  declared  that 
trust  to  be  at  an  end. 

The  question  is:  If  it  be  shown  that  par- 
ties have  made  a  valid  statutory  dedication 
of  property  for  one  purpose,  can  there  be 
declqxed  a  common-law  dedication  for  a  sep- 
arate and  distinct  puriMse,  and  a  puripose  in- 
consistent with  the  statutory  grant?  We 
think  not.  We  find  no  case  in  iwlnt,  but  it 
stands  to  reason  that  there  could  not  be  de- 
clared a  common-law  dedication  of  proi>erty 
for  a  dilfereit  xmrpose  which  had  been  in  due 
statutory  form  dedicated  for  a  given  specific 
purjKwe. 

lu  the  pleadings  of  the  case  at  bar  the  cchu- 
mon-law  dedication  is  alleged  to  have  begun 
very  shortly  after  the  statutory  dedication. 
A  farther  question  is  suggested.  They  plead 
that  the  grantors  in  the  plat  stated  when  the 
lots  were  sold  that  this  block  of  ground 
would  be  a  public  square.    This  is  the  first 


step  toidJng  to  show  the  connnon-law  dedica- 
tion. At  that  very  time  the  statntory  dedt 
Chtlcm  was  a  matter  of  public  record,  and 
all  parties  had  to  take  notice  thereof,  as  of  a 
deed.  lo  the  face  of  tliis  fact  can  they 
close  their  eyes  to  the  record,  and  rely  upoo 
the  statements?    We  leave  the  matter  here. 

Upon  the  whole  the  Judgment  nisi  abonU 
be  affirmed. 

It  is  so  ordered. 

BOND,  J.,  concurs  in  paragraphs  I,  II,  and 
III  and  In  result.  BLiAIR,  J.,  concurs  in 
paragraph  II  and  In  result.  WOODSON,  J., 
not  sitting. 


WELLS  V.  NATIONAL  SUBETY  00.  et  al 
(No.  18826.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Manh 
7,  1916.) 

1.  Banks  and  Banking  «s951— BSMPLonam 

^— fi  A  HTTTIClt 

Bev.  St  1909,  §  1112,  dedaring  that  the 
directors  may  appoint  and  remove  any  caa]iiet 
or  other  officer  or  employi  at  pleasure,  which  it 
part  of  the  charter  of  state  banks,  must  be  deem- 
ed to  be  incorporated  in  a  contract  for  the  em- 
ployment of  the  cashier  for  the  term  of  oat 
year,  and  he  is  charged  with  notice  thereol 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {|  82-88 ;  Dec  Dig.  «=3 
61.] 

2.  Maucious  PaosEOtrrioN  ^ss>16,  82— Ac- 
tions—Essentiaus. 

To  make  out  a  case  for  malicious  prosecu- 
tion, it  must  appear  that  the  prosecution  ter- 
minated without  a  conviction,  that  it  was  insti- 
tuted maliciously  and  without  probable  came, 
and,  while  mahce  may  be  inferred  from  want  of 
probable  cause,  no  recovery  can  be  had  when 
there  was  probable  cause. 

fEd.  Note.— For  other  cases,  see  Malidooi 
ProsecuUon,  Cent  Dig.  U  19-22,  69,  67,  68; 
Dec.  Dig.  <S=>16,  32. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Malicions  Prosecution.] 

3.  MALICIOTTB  PBOSECrUTION  «s>24(8)— Pboba- 

BU  Cause. 

Bank  directors  before  the  expiration  of  the 
year  for  wliich  a  cashier  was  engaged  termi- 
nated his  employment  On  the  last  day  of  hii 
service  the  cashier,  who  insisted  the  directon 
liad  no  right  to  terminate  the  employment,  r- 
moved  from  the  bank  funds  sufficient  to  pay  his 
salary  for  the  remainder  of  the  year,  and  de- 
posited them  in  another  institution,  refuging  to 
make  restitution  when  it  was  demanded.  Rev. 
St  1909,  i  1112,  gives  the  directors  of  a  bask 
authority  to  discharge  any  officer  at  pleasure, 
while  section  4650  declares  that  if  any  officer, 
agent,  clerk,  servant,  or  person  employed  shall 
embezxle  or  convert  to  his  own  use  without  tinf 
consent  of  his  employer  any  money  which  ahaO 
come  into  his  possession  by  virtue  of  his  em- 
ployment be  is  guilty  of  embezzlement.  HM, 
that  the  cashier  was  guilty  of  embesxlement  un- 
der the  statute  regardless  of  his  motives  in 
taking  the  funds,  and,  so  having  been  char^ 
with  embezzlement,  he  cannot  recover  in  an  ac- 
tion for  malicious  prosecution,  those  charginf 
him  having  probable  cause,  though  the  prosecu- 
tion was  dismissed. 

[Ed.  Note.— For-  other  cases,  see  Malidona 
Prosecution,  Cent.  Kg.  {  61 ;  Dec.  Die.  9=> 
24(3). 

For  other  definitions,  see  Words  and  Phraseai 
First  and  Second  Series,  Embeaslement] 


4s>For  other  cases  see  same  topic  and  KSf-NUMBBR  In  all  Key-Numbared  Digests  and  Indexn 
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Appeal  from  Glrcalt  Court,  Pemiscot  Ooim- 
ty;  Frank  KeJly,  Judge. 

Action  by  Charles  P.  Wells,  Jr.,  against 
the  National  Surety  Company,  a  corporation, 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    A£armed. 

B.  A.  McKay,  Brerett  Beeves,  and  O.  O. 
Sheitard,  all  of  CaruthersvlUe,  for  appellant 
A.  Sloan  Oliver,  of  Caruthersvllle,  Arthur  I^ 
Oliver,  of  St  Louis,  and  Von  Mayes,  of  Hay- 
ti,  for  respondenta 

NORTONI,  J.  This  Is  a  suit  for  damages 
(m  account  of  an  alleged  malicious  prosecu- 
tion. At  the  conclusion  of  the  evidence  the 
court  peremptorily  directed  a  verdict  for  de- 
fendant, and  plaintiff  prosecutes  the  appeal. 

[1-1]  It  appears  that  plaintiff.  Wells,  was 
cashier  of  the  Citizens'  Bank  of  Haytl,  and 
defendant  National  Surety  Company,  a  cor- 
poration, the  surety  on  his  bond  as  cashier. 
Defendant  Fred  Morgan  is  the  president  of 
the  Citizens'  Bank  of  Haytl,  while  defendant 
Robert  W.  Inman  is  the  claim  adjuster  of 
the  National  Surety  Company.  The  records 
of  the  bank  in  evidence  disclose  that  plain- 
tiff. Wells,  was  elected  cashier  of  the  Cit- 
izens' Bank  of  Haytl  in  February,  1911,  for 
the  "ensuing  year,"  at  a  salary  of  $76  per 
nuHith,  whereupon  his  bond  as  such  was 
made  by  defendant  surety  company.  About 
three  months  subsequent  thereto  the  board 
of  directors  of  the  bank  by  resolution  re- 
quested plaintiff's  resignation  as  cashier,  and 
this  he  declined  to  submit  Thereupon  the 
board  of  directors  of  the  bank  passed  a  res- 
olution to  the  effect  that  his  services  as 
cashier  of  tbe  bank  shoold  terminate  on  May 
3, 1911.  Plaintiff  ronalned  in  charge  of  the 
bank  and  its  funds  ontll  the  evening  of  May 
3d,  but  Insisted  aU  of  the  time  that  he  was 
employed  for  one  year,  inasmuch  as  the  rec- 
ord of  the  meeting  of  the  board  of  directors 
made  in  February  recited  bis  employment 
for  the  ensuing  year.  Plaintiff  offered  to 
continue  in  the  service  of  the  bank  for  the 
term  of  one  year  from  the  date  of  his  ap- 
pointment in  February,  and  insisted  the  board 
na  without  authority  to  discontinue  his  em- 
ployment as  It  did,  to  take  effect  on  May  3d. 
In  this  view  plafntlff  Insisted  that  be  was 
entitled  to  a  year's  salary,  and  on  the  close 
of  business  May  3d  he  took  out  of  the  funds 
of  the  bank  $600  to  compensate  the  remainder 
of  bis  year's  salary  at  $75  per  month.  Plain- 
tiff deposited  this  money  la  another  bank  to 
h^s  personal  credit  and  thus  converted  it  to 
bis  own  use.  Thereafter  the  officers  of  the 
bank  notified  defendant  surety  company  to 
the  effect  that  plaintiff  had  converted  $600 
ot  the  bank's  funds  to  his  own  use,  and  de- 
fendant Inman,  claim  adjuster  for  the  sure- 
ty company,  immediately  came  upon  the  scene. 
Inman,  together  with  defendant  Morgan,  pres- 
ident of  the  bank,  and  plaintiff,  had  a  meet- 
ing, in  whldi  plaintiff  was  urged  to  surrender 
the  amount  of  $600  thus  taken  from   the 


funds  of  the  bank  and  pay  it  orer  to  the 
bank,  but  plaintiff  declined  to  do  this.  The 
evidence  tends  to  prove  that  thereupon  de- 
fendant Inman,  acting  as  the  representative 
of  the  surety  comiwny,  together  with  defend- 
ant Morgan,  president  of  the  bank,  called  up- 
on the  prosecuting  attorney  of  Peinlscot  coun- 
ty and  laid  the  facts  before  him,  and,  more- 
over, that  they  induced  the  filing  of  an  in- 
formation against  plaintiff.  Wells,  by  the 
prosecuting  attorney,  charging  him  with  the 
embezzlement  of  .$600  of  the  bank's  funds. 
Plaintiff  was  taken  Into  custody,  entered  Into 
a  recognizance  for  his  appearance  in  court 
and  appeared  at  several  terms  of  the  court  to 
which  the  case  was  continued  at  the  Instance 
of  the  prosecution.  Finally  the  prosecution 
for  embesxlement  was  dismissed  by  the  state, 
and  j>laintlff  then  Instituted  this  suit  against 
defendant  surety  company,  Its  agent,  Inman,  ■ 
and  Morgan,  president  of  the  bank,  as  for  a 
malicious  prosecution.  Manifestly  the  court 
properly  directed  a  verdict  for  defendant  be- 
cause It  appears  l>eyond  iraradventure  that 
the  prosecution  was  Instituted  on  probable 
cause  therefor.  It  is  certain  that  the  board 
of  directors  of  the  bank  was  authorized  to 
discontinue  plalntlfTs  services  as  cashier  on 
May  Sd  as  It  did,  and  this  Is  true  notwith- 
standing the  record  of  the  board  made  in 
February  to  the  effect  that  he  .was  employed 
as  cashier  for  the  "ensuing  year."  Section 
1112,  B.  S.  1909,  which  Is  parcel  of  the  char- 
ter of  the  bank,  provides:  "The  directors 
may  appoint  and  remove  any  cashier  or 
other  officer  or  employ^  at  pleasure."  This 
is  a  declaration  of  sound  public  policy  on  the 
part  of  the  state  in  respect  of  such  offices  of 
trust  Of  this  statute  plaintiff  is  deemed  in 
law  to  have  had  full  knowledge  at  the  time 
of  his  employment  In  February,  and  It  la  oer^ 
tain  that  It  entered  as  a  sUent  factor  Into 
the  contract  entered  into  between  the  bank 
and  himself  for  his  services  as  cashier.  The 
board  of  directors  were  fully  authorized  to 
discontinue  his  employment  as  it  did  on  May 
3d,  and  plaintiff's  salary  was  fully  paid  to 
that  date.  Therefore,  when  plaintiff  seized 
upon  the  opportunity  attending  the  last  day 
of  his  employment  In  the  bank  to  take  from 
its  funds  $600  as  If  to  compensate  himself 
for  nine  months'  unearned  salary  without 
the  knowledge  or  consent  of  the  bank  and 
converted  this  money  to  his  own  use,  he  be- 
came an  embezzler  of  that  amount  in  contem- 
plation of  law.  It  is  essential  to  make  out  a 
case  as  for  malicious  prosecution:  First 
that  the  prosecution  complained  of  has  ter- 
minated without  a  conviction;  and,  second, 
that  the  prosecution  was  Instituted  malicious- 
ly ;  and,  third,  without  probable  cause.  It 
is  true  the  prosecution  for  embezzlement  ap- 
pears to  have  been  terminated  through  dis- 
missing the  charge  against  plaintiff  and  it 
is  true,  too,  that  malice  may  be  Inferred  from 
the  want  of  probable  cause;  that  is,  from 
the  facts  and  circumstances  attending  the 
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situation  tf  It  nifficl«ntly  appear  tliat  tbe 
prosecution  Is  without  probable  cause.  Bnt, 
If  probable  cauae  for  the  prosecution  appear, 
then  no  recoTcry  may  be  had  in  any  event  In 
a  dyll  action  for  damages  on  account  of  snch 
prosecution  so  Instituted  on  probable  cause. 
The  statute  on  embenlement  (section  4550,  R. 
S.  1909)  provides: 

"If  any  officer,  agent,  derk,  servant  or  collec- 
tor of  any  incorporated  company,  or  any  person 
employed  in  any  such  capacity,  shall  embezzle 
or  convert  to  his  own  use,  ♦  •  ♦  without  the 
assent  of  his  master  or  employer,  any  money 
*  *  *  which  shall  have  come  Into  his  posses- 
sion or  nnder  his  care  by  virtue  of  such  em- 
ployment or  oflSce,  he  shall,  upon  conviction,  be 
punished,"  etc. 

Plaintiff  In  his  testimony  states  the  fact 
to  be  that  be  drew  the  $600  out  of  the  mon- 
eys of  the  bank  In  his  charge  and  under 
his  control  as  cashier,  and  that  he  did*  this 
"  without  the  consent  or  knowledge  of  any  of- 
ficer of  the  bank  save  himself;  also  that  he 
did  iK>t  ask  permission  of  any  one  connected 
with  the  bank  concerning  it  Moreover, 
plaintiff  testifies: 

"I  put  it  {the  money]  to  my  own  use,  deposit- 
ed it  there  [m  another  bank],  and  converted  this 
amount  of  money  to  my  own  use  there  at  that 
time." 

Obviously  there  la  no  question  for  the  Jury 
to  consider  under  such  testimony  as  this; 
for  plaintiff  confesses  that  he  converted  the 
funds  according  to  the  terms  of  the  statute 
above  quoted.  It  Is  true,  under  another 
clause  of  the  same  section  of  the  statute,  that 
pertaining  to  taking  and  making  away  with 
or  secreting  funds  or  property  "with  Intent 
to  embezzle,"  the  question  of  Intent  Is  one 
for  the  jury.  But  under  the  clause  of  the 
statute  first  above  quoted  the  Supreme  Court 
has  several  times  declared  that  the  statute 
foreclpses  the  matter  of  criminal  Intent  when 
It  appears  that  the  agent  or  employ^  took  the 
funds  of  the  corporation  and  converted  the 
same  to  his  own  use  without  the  assent  of  his 
employer.  So  much  appears  from  the  ex- 
press and  pointed  admissions  In  plaintiff's 
testimony,  for  he  says  In  so  many  words 
that  he  took  the  $600  without  the  knowledge 
or  consent  of  his  employer  or  without  the 
knowledge  of  the  officers  of  the  bank,  and 
with  the  Intent  to  convert  It  to  his  own  use, 
which  he  did  at  the  time,  and  Indeed  per- 
sistently continued  to  hold  It  thereafter.  In 
State  V.  SUva,  130  Mo.  440,  463,  464,  32  8.  W. 
1007,  1014,  the  Supreme  Court  considered 
the  question  In  Judgment  here  under  the 
provisions  of  the  statute  first  above  referred 
to,  and  declared  the  law  as  above  indicated. 
The  court  said: 

"The  only  intent  required  to  make  the  act  of 
conversion  of  the  corporation's  funds  felonious 
was  the  intent  to  convert  said  moneys  to  de- 
fendant's own  use  without  the  assent  of  his  em- 
ployer. It  was  clearly  within  the  power  of 
the  Legislature  to  declare  the  unlawful  appro- 
priation of  an  employer's  money  by  his  agents 
and  servants  a  crime.  When  the  agent  or  serv- 
ant takes  his  employer's  money  with  the  Intent 
to  convert  it  to  his  own  use  without  the  mas- 


ter's knarwiedge,  that  moment  he  is  giillty  of  flie 
criminal  intent  denounced  by  the  statute.  The 
law  will  not  enter  upon  the  mqtuiij  with  bim  as 
to  his  further  intention  of  returning  the  money 
at  a  later  period  or  making  good  his  shortage 
when  called  to  account.  •  •  •  When  an  act 
forbidden  by  law  is  intentionally  dene,  the  intent 
to  do  the  act  is  the  criminal  intent  which  im- 
parts to  it  the  character  of  the  offense,  and  no 
one  who  violates  a  law  which  he  is  conclosively' 
presumed  to  know  can  he  heard  to  say  he  had  no 
criminal  Intent  in  doing.  It." 

This  same  subdivision  of  the  statute  under 
which  defendant  was  Informed  against  by 
the  prosecuting  attorney  and  charged  wltb 
embezzlement  was  more  recently  expounded 
by  the  Supreme  Court  In  the  case  of  State  v. 
Lentz,  184  Mo.  223,  237,  241.  83  S.  W.  970. 
and  the  name  view  expressed  oxicemlng  the 
Intent  essential  to  sustain  a  convlctioa  un- 
der It  Indeed,  the  statute  seems  to  be 
clear  touching  this.  In  that  It  denounces  the 
act  of  an  agent  converting  to  his  own  use 
the  money  of  his  employer  nnder  bis  con- 
trol without  the  assent  of  the  employer.  It 
appears  conclusively  from  plaintiffs  testi- 
mony that  he  converted  $600  belonging  to 
the  bank  to  his  own  use  without  the  consent 
of  the  bank,  and,  as  the  law  declares  such 
to  be  an  offense,  It  Is  obvious  that  the  prose- 
cution was  Instituted  on  probable  cause 
therefor,  and  the  court  very  properly  direct- 
ed a  verdict  for  defendants. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

BETKOIiDS,  P.  jr.,  and  AIXSN,  J.,  concur. 


DUCKWORTH  t.  CITY  OF  8PBIN0FIEEJX 
(N»  leSL) 

(Springfield   Court   of   Appeals.     Missouri. 

March  11,  1910.    Rehearing  denied 

AprU  15, 1916.) 

L  Dedioatior  €=>16(1)— MumciFAL  Cobpo- 
RATIONS  «=»648—STREit'P— Creation. 
A  public  street  becomes  such  by  dedicatioa 

by  the  owner,  as  by  deed,  plat,  or  an  equivalent 

by  process  of  condemnation,  or  by  adverse  user. 
[Kd.  Note. — For  other  cases,  see  Dedication, 

Cent.  Die.  Sj  15,  17,  19;    Dec.  Die.  «=9l6(l); 

Municipal    (jorporations,    Clent    Dig.    gi    14211 

1422;  Dec.  Dig.  «=>64S.l 

2.  LnoTATiON  OF  Actions*  «s>ll(l)  —  Rcw- 

NINO  OF  Statotk  aoainst  Govebnment. 
The   statute   of   limitations   does   not  nm 
asainst  the  United  States. 

[Ed.  Note.— For  other  cases,   see  limitatim 
of  Actions,  Cent  Dig.  U  S5,  S6;   Dec.  Dig.  «=> 

8.  MtJKIOIPAL     COBPOBATIOnS     «=>S79.- 
StREETS— ChANOII^O    QBAnB    OF    SiDEWAIJU 

— Liability— Statute. 

Under  Rev.  St.  1009,  8  9254,  containing  the 
charter  powers  as  to  streets  of  the  city  of 
Springfield,  and  giving  it  power  to  open,  im- 
prove, and  control  streets,  avenues,  and  alleys, 
where  the  city,  under  license,  revocable  at  will, 
from  the  Secretary  of  War,  regraded  the  side- 
walks of  an  avenue  within  its  limits  which  was 
owned  by  the  f^eral  government,  running  to  a 
national  cemetery,  the  city  was  not  liable  for 
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damaKea  oecaaioiied  a  property  owner  hj  mch 
icgrading,  aa  its  act  waa  ultra  vires,  its  charter 
powers  being  limited  to  public  streets  and  ave- 
nues of  the  city,  while,  where  a  city  makes  Im- 
proTcments  beyond  its  authority  and  goes  ont- 
aide  of  its  coiporate  Umita  or  on  private  proper- 
ty, or  when  there  ia  no  valid  ormnance  author- 
izing it,  it  is  not  liable  for  damages  arising 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  {{  817-&19;  Dec  Dig. 
^=379.] 

i.  MUMCIPAI,  COBFOBATIONB  9=s647  —  OOR- 

TBOL  oT  Stbetts— AcQtnsmoN. 

By  the  extension  of  its  corporate  limits  a 
dty  acquires  control  over  all  highways  formerly 
controlled  by  a  county  thereby  included  within 
it,  since  the  control  oiyet  such  highways  passes 
by  virtue  <rf  the  state  law  from  the  one  pMitical 
Bcbdiviaion  of  the  state  to  the  other,  accordingly 
■s  the  highway  Is  in  the  one  or  the  other. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oorporationa,  Ooit.  Dig.  f  1420;  Dec.  Dig.  «» 
MT.] 

Appeal  from  CIrcnIt  Court,  Greene  County; 
Arrh  A.  Johnson,  Judge. 

Suit  by  J.  T.  Dnckworth  against  the  City 
ot  Springfield.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Fred  A.  Moon  and  Frank  B.  Williams,  both 
of  Springfield,  for  appellant  Mason  &  Page, 
of  Springfield,  for  respondent 

STDSOIS,  X  This  ia  a  rait  for  damages 
oansed  to  plaintiff's  property  by  raising  the 
grade  of  the  street  on  which  plaintiff's  prop- 
erty abutted  under  dty  ordinances  enacted 
for  grading,  paring,  curbing,  and  sidewalk 
purposes  and  by  thereafter  causing  a  sidewalk 
to  be  constructed  on  sucti  grade,  whereby 
plalntUTs  property  Is  left  some  8  feet  below 
such  grade.  The  defendant  denies  its  lia- 
bility on  the  ground  that  any  action  on  Its 
part  In  this  respect,  and  whatever  it  did  In 
this  connecUoa  by  iMsslng  ordinances,  letting 
CMitracts,  eta,  was  ultra  vires.  The  basts  of 
this  contention  by  the  dty  is  that  the  street 
In  questton,  known  as  the  "National  Boule- 
vard," waa  not,  at  the  time  of  said  street  be- 
ing so  improved,  one  of  the  streets  of  said 
d^ ;  titat  the  dty  had  no  power  or  Jurisdic- 
tion to  cause  sudi  street  to  be  improved,  and 
uy  attempt  to  do  so  waa  utterly  void.  The 
history  of  this  so-called  street  Is  that  the 
United  States  acquired  ownership  of  the 
National  Cemetery  some  three  miles  south  of 
Springfield,  presumably  under  authority  of 
aectlon  4870,  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1913,  {  9362),  relating 
to  such  cemeteries.  Such  ownership  was  con- 
ceded by  the  Leglslatqre  of  this  state  (Laws 
1877,  p.  350,  now  section  1312,  R.  S.  1909) 
ceding  to  the  United  States  full  and  entire 
control  and  Jurisdiction  over  the  land  embrac- 
ed therein.  In  1884  the  United  States  pur- 
diased  from  John  S.  Phelps  a  strip  of  land 
80  feet  wide,  extending  from  the  then  corpo- 
rate limits  of  Springfield  to  said  National 
Cemetery.  Said  land  was  c«Hiveyed  to  the 
Tnlted  States  by  warranty  deed  redtlng 
therein  that  same  Is — 


"for  the  purpose  ef  a  roadway  from  the  city  of 
Springfield,  Missouri,  to  the  National  Cemetery 
in  said  Greene  county,  Missouri,  or  for  building 
a  roadway  upon."  ° 

Tills  strip  of  land  became  an  entrance  to 
such  National  Cemetery,  and  for  many  pur- 
poses a  part  and  parcel  thereof.  The  Nation- 
al government  thereafter  constructed  a  road- 
way thereon  known  as  the  "National  Boule- 
vard," and  the  same  has  been  used  as  such 
ever  since.  At  the  trial  the  following  agree- 
ment was  made  by  the  parties : 

"It  is  admitted  by  the  parties  that  the  Na- 
tional Boulevard  was  at  the  time  of  the  al- 
leged change  of  grade  a  national  way  of  tlie 
United  States  government  extendlns?  from  Cher- 
ry street  in  the  dty  of  Springfield,  Mo.,  for  a 
distance  of  about  three  miles,  to  the  National 
Cemetery,  which  is  a  cemetery  owned  and  con- 
trolled by  the  United  States  eovemment  and 
in  which  deceased  soldiers,  only,  of  said  gov- 
ernment are  buried;  that  since  the  establish- 
ment of  such  roadway,  the  United  States  govern- 
ment has  exercised  exclusive  control  over  the 
same,  establishing  the  grade  of  the  same,  ma- 
cadamizing the  same,  putting  in  culverts  and 
vvaterways,  setting  out  shade  trees  and  caring 
for  them,  cutting  the  ^rass  and  weeds  each  year, 
and  maintaining  notices  along  the  same  for- 
bidding fast  driving  and  the  burning  of  weeds  on 
the  samsL" 

After  this  roadway  was  acquired,  construct- 
ed, and  graded  by  the  United  States,  an  addi- 
tion to  the  dty.  Including  the  lots  in  con- 
troversy, was  platted  abutting  on  this  boule- 
vard and  the  corporate  limits  of  the  dty  have 
been  extended  so  as  to  include  the  same.  In 
1910  the  roadway  of  this  boulevard  having 
already  been  brought  to  a  grade  by  the  United 
States,  the  lot  owners  and  dty  became  de- 
sirous of  further  Improving  the  same  by  con- 
structing sidewalks  thereon.  The  following 
permit  was  thereupon  obtained: 

"The  dty  of  Springfield,  Missouri,  is  hereby 
granted  a  license  revocable  at  will  by  the  Sec- 
retary of  War  to  construct  and  maintain  a  side- 
walk on  and  along  the  Sprin^eld  National  Cem- 
etery Boulevard  within  the  city  limits  of  Spring- 
field, Missouri;  this,  pending  legislation  by 
Congress  authorizing  the  conveyance  of  that  por- 
tion of  said  boulevard  to  said  dty.  This  license 
is  given  subject  to  the  following  conditions:  1. 
That  the  work  herdn  permitted  to  be  done  shall 
be  subject  to  the  supervision  and  approval  of 
the  oflicer  of  the  United  States  in  charge  of  the 
locality  in  question. 

"Witness  my  hand  this  3d  day  of  June,  1910. 
"Robert  Thaw  Oliver,  Asst  Sec.  of  War." 

Thereupon  the  dty,  treating  this  part  of 
the  boulevard  as  a  dty  street  passed  ordi- 
nances, the  regularity  of  whldi  is  not  ques- 
tioned, causing  a  sidewalk  to  be  constructed 
by  a  contractor  In  front  of  plaintiff's  proper- 
ty, conforming  to  the  grade  of  the  roadway 
and  at  the  cost  of  the  property  owners.  The 
building  of  this  sidewalk  caused  the  alleged 
damage  to  plaintiff's  property. 

[1, 1]  That  the  part  of  the  National  Boule- 
vard thus  caused  to  l>e  Improved  by  the  con- 
struction of  this  sidewalk  is  not  one  of  the 
streets  of  the  dty,  though  within  its  cor- 
porate limits,  must  follow,  we  think,  from 
the  facts  stated.     A  public  street   becomes 
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such  either  by  dedication  by  the  owner  (by 
-deed  or  plat  or  something  equivalent),  by 
process  of  condemnation,  or  by  adverse  user. 
Here  the  land  was  deeded  to  the  United 
States  and  continued  Its  property.  Though 
used  by  the  public  for  travel  thereon  during 
the  last  30  years,  such  use  by  the  general 
public  has  been  purely  permissive  and  not 
adverse.  Besides  this  the  statute  of  limita- 
tions does  not  run  against  the  United  States. 
25  Cyc.  1006;  United  States  ▼.  Barnes  (O.  C.) 
31  Fed.  705.  Neither  the  state  nor  city  had 
ever  assumed  to  ezerdse  jurisdiction  over 
this  highway  as  snch,  or  to  take  charge  of. 
Improve,  or  spend  public  money  thereon. 
These  powers  had  been  exercised  by  the  Unit- 
ed States. 

[3]  The  city  of  Springfield  as  a  municipal 
corporation  derives  all  Its  powers  from  the 
state  of  MlssourL  It  possesses  such  powers 
as  Its  charter  from  the  state  gives  It  IJeacfa 
V.  Oargill,  60  Mo.  316.  Section  9254,  R.  8. 
1909,  contains  its  charter  powers  In  this  re- 
spect, and  the  powers  there  given  to  open. 
Improve,  and  control  the  streets,  avenues, 
and  alleys  are  necessarily  limited  to  public 
streets,  avenues,  and  alleys  of  the  city — 
those  highways  which.  In  the  absence  of 
such  grant  by  the  state  to  the  city,  would  be 
controlled  by  the  state.  Unless  the  road  or 
street  Is  a  public  one,  and  such  as  the  state 
or  Its  governmental  subdivision  has  acquired 
the  right  to  control  and  Improve,  then  It  Is 
not  one  of  the  streets  of  the  dty.  The  fact 
that  a  roadway  over  which  the  public  has  a 
permissive  use,  but  which  Is  being  maintain- 
ed and  controlled  by  some  one  other  than  the 
city,  and  especially  when  so  maintained  and 
controlled  by  the  supreme  governmental  au- 
thority. Is  within  the  corporate  limits  of  the 
dty  does  not  make  It  a  street  of  .the  dty. 

[4]  The  facts  'here  present  an  entirely  dif- 
ferent situation  than  that  of  a  public  road 
in  the  country  over  which  the  state  or  its 
subdivision,  the  county,  has  control,  and 
which  by  the  extension  of  the  corporabe  lim- 
its of  some  .dty  comes  within  such  dty.  In 
such  case  it  is  rightfully  held  that  the  con- 
trol over  such  highway  passes  by  virtue  of 
the  state  law  from  one  political  subdivision 
of  the  state  to  the  other  accordingly  as  the 
highway  is  in  the  one  or  the  other.  Kurtz  v. 
Knapp,  127  Mo.  App.  608,  106  S.  W.  537; 
State  T.  FrankUn,  133  Mo.  App.  486,  113  S. 
W.  652;  section  10554,  R.  S.  1909.  That  this 
part  of  the  National  Boulevard  was  not  a 
street  of  the  city  and  subject  to  its  juris- 
diction and  control  in  the  matter  of  making 
Improvements  Is  shown  by  the  fact  that,  be- 
fore attempting  to  construct  this  sidewalk, 
the  dty  sought  and  obtained  permission  from 
the  United  States,  revocable  at  will,  to  con- 
struct and  maintain  a  sidewalk  thereon,  and 
such  permission  was  given  imbjectlng  the  do- 
ing of  any  snch  work  to  the  supervision  of 
the  United  States. 


Under  the  most  favorable  view  of  the  case 
for  plaintiff,  the  city  is  shovra  to  have  con- 
structed this  sidewalk  on  property  owned  by 
another  and  in  legal  contemplation  other 
than  one  of  the  streets  or  avenues  of  tlie  dty. 
Where  a  dty  maikes  improvements  beyond  its 
authority  because  outside  of  its  corporate 
limits  or  on  private  property  or  when  there 
is  no  valid  ordinance  authorizing  it,  the  dty 
is  not  liable  for  damages  arising  therefrom. 
In  McQuarter  v.  St  Joseirii,  134  Mo.  App. 
640,  114  8.  W,  1140,  wli«e  the  dty  had 
caused  a  change  of  grade  In  a  street  under  a 
void  ordinance,  it  was  held  that  the  city  was 
not  liable  for  damages  to  an  abutting  land- 
owner since  the  void  ordinance  gave  the  con- 
tractor no  authority  to  do  the  work.  In 
Maudlin  v.  City  of  Trenton,  67  Mo.  App.  452, 
where  a  city,  by  Its  officers,  changed  the 
grade  of  a  street  without  any  valid  authority, 
the  court  held  that  the  dty  was  not  liable 
for  damages  to  an  abutting  landowner.  In 
Kurtz  V.  Knapp,  127  Mo.  App.  608,  611,  106 
S.  W.  537,  the  court  assumed  that  if  im- 
provements were  made  on  private  property, 
a  tax  bill  therefor  would  be  void  because  of 
a  lack  of  authority  in  the  city  to  make  any 
such  improvements,  and  this  court  directly 
so  held  in  Springfield  v.  Baxter,  180  Ma  Aj^. 
40,  166  S.  W.  366.  This  court  also  held  in 
Bigelow  V.  Springfield,  178  Mo.  App.  463,  162 
S.  W.  750,  that  a  city  cannot  be  held  for 
damages  when  it  attempts  to  make  improve- 
ments beyond  the  scope  of  its  authority.  To 
the  same  effect  are  Rowland  v.  City  of  Gal- 
latin, 7S  Mo.  134,  42  Am.  Rep.  895;  Becker  t. 
lA  Orosse,  99  Wis.  414,  76  N.  W.  84,  40  L.  B. 
A  829,  67  Am.  Bt  Rep.  874;  MUott  on  Roads 
and  StreeU  (8d  Ed.)  ({  697-600. 

The  temporary  permit  revocable  at  will, 
given  by  the  United  States,  allowing  the  dty 
to  construct  and  maintain  a  sidewalk  on  tills 
National  Boulevard,  Instead  of  diowing  an 
intention  of  the  landowner  to  dedicate  or 
grant  said  land  to  the  dty  for  <«e  ot  its 
public  streets,  evinces  an  intention  to  the 
contrary,  in  that  the  United  States  retained 
its  jurisdiction  and  control  over  the  same  as 
a  highway  the  same  as  if  sndi  permit  had 
been  granted  to  a  private  iwrson. 

It  results  that  the  judgment  of  the  trial 
court  is  reversed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


STATE  V.   WIIJilAMa     (Na   14280.) 

(St  liouia  Court  of  Appeals.    MlssourL    March 
7,  1916.) 

1.  iNDIcniENT  AND    InFOBHATIOR   «=9llO(12) 

—  REQUisrrES  or  Accttsation  —  Foixowino 

Lanouaob  or  Statute. 

An  information  for  violation  of  Rev.  St 
1909,  {  4713,  prohibiting  any  one  from  unlaw- 
fully, willfully,  maliciously,  and  contemptuous- 
ly  disquieting   and   disturbing  an  assembly  of 
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peo^  met  for  a  I««fnl  pnrpose,  which  informa- 
tion followB  the  language  of  the  statute,  ia 
■afSdent 

[Ed.  Note. — For  other  cases,  see  IncBctment 
and  Information.  Cent  Dig.  §§  291-^94 ;  Dec. 
Dig.  «=>U0(12).] 

2.  IRDICTKBRT  ASO  Irvobuation   9=>126(19) 
— Dupucrrr. 

An  information  charging  that  defendant  did 
onlawfully,  willfully,  and  maliciously  and  con- 
temptuous^ disquiet  and  disturb  an  assembly 
of  people  met  for  a  lawful  purpose,  to  wit,  for 
literary,  social,  and  religioas  purposes,  by  mak- 
ing a  noise,  by  rude  and  indecent  behavior,  and 
by  profane  discourse  within  a  church,  is  not 
bad  for  duplicity. 

[Ed.  Note.— For  other  oases,  see  Indictment 
and  Information,  Cent  Dig.  i  360;  Dec.  Dig. 
*»125(19).] 

3.  DlSTOBBANCB  OF  PUBZJC  ASBKVBI^OS  «S» 

11— EriDBNCB— Stjitickkcy. 

Evidence  held  to  sustain  a  conviction  of 
(Usquieting  and  disturbing  an  assembly  met  for 
literary,  social,  and  religions  purposes. 

[Ed.  Note.— For  other  cases,  see  Disturbance 
of  PubUc  Assemblage,  Cent  Dig.  (  39;  Dec. 
Dig.  ^=»11.] 

A^ieal  from  Clrcnlt  Court,  Madison  Coun- 
ty; Peter  H.  Hack,  Judge. 

"Not  to  be  offldaily  pubUsbed." 

Jack  Williams  was  convicted  of  dlstorUng 
a  public  assembly,  and  appeals.    ALfflrmed. 

B.  H.  Boyer,  of  Farmlngton,  for  appellant 
B.  D.  Anthony,  of  Frederlcktown,  for  the 
State. 

ALLEN,  J.  TMs  Is  a  prosecution  nnder 
secticm  4713,  Bevlsed  Statutes  1900.  Defend- 
ant was  found  guilty,  and  his  punishment  as- 
sessed at  a  fine  of  $1,  and  be  appeals. 

The  Information  charges  that  the  defend- 
ant, "on  the  16th  day  of  November,  1912,  at 
and  In  the  county  of  Madison  In  the  state  of 
Missouri,  did  unlawfully,  wlUftilly,  and  ma- 
Udoosly  and  contemptnously  disquiet  and 
disturb  an  assembly  of  people  then  and  there 
met  for  a  lawful  purpose,  to  wit,  for  litera- 
ry, social,  and  religious  purposes,  at  the  Red 
QuTch  in  Mine  La  Motte  In  said  Madison 
county  and  state  of  Missouri,  said  Red 
Church  being  set  apart  for  literary,  social, 
and  religions  purposes,  by  making  a  noise, 
by  rude  and  Indecent  behavior,  by  profane 
discourse  within  said  Red  Church,  against 
the  peace  and  dignity  of  the  state." 

The  evidence  for  the  state  went  to  show 
that  the  defendant  and  some  companions  cre- 
ated a  disturbance  in  an  assembly  of  persons 
met  in  the  l>a8ement  of  the  church  building 
mentioned  In  the  information,  when  and 
where  a  diurdi  entertainment  was  In  prog- 
ress, ultimately  resulting  in  "breaking  up" 
the  meeting.  The  testimony  is  that  the  de- 
fendant "staggered"  about  the  room,  talking 
in  a  loud  voice,  and  making  much  noise ;  that 
he  created  a  disturbance  at  one  of  the  dining 
tables  by  loud  talking,  by  pouring  soup  over 
the  table  and  In  other  ways,  then  proceeded 
to  another  table  where  he  was  guilty  of  con- 
duct ot  a  similar  nature,  and  joined  with 


some  others  in  such  rude,  bobsteroua,  and  dis- 
orderly conduct  as  to  cause  the  meeting  to 
break  up  in  great  confusion. 

Defendant's  testimony  Is  very  brief.  He 
asserts  that  he  used  no  profane  or  vulgar 
language  and  denied  that  he  poured  soup  up- 
on the  table;  but  there  is  no  denial  on  his 
part  of  other  acts  and  conduct  of  a  disorderly 
nature  attributed  to  him  by  the  state's  wit- 
nesses. He  called  certain  witnesses  who  tes- 
tified that  they  saw  nothing  In  bis  conduct 
to  attract  att^tion. 

[1]  It  is  urged  here  that  the  Information 
Is  insufficient  to  ch&rge  an  ofFense  under  the 
law,  and  that  In  any  event  it  is  bad  for  du- 
plicity. The  Information  follows  closely  the 
language  of  the  statute,  charging  the  offense 
of  disturbing  a  meeting  or  assembly  of  people 
met  together  for  a  lawful  purpose.  It  clear- 
ly includes  every  element  necessary  to  charge 
the  offense  See  State  v.  McDanlel,  40  Mo. 
App.  356. 

[2]  Though  defendant  filed  a  motion  to 
quash  the  Information,  it  did  not  attack  the 
Information  for  duplicity,  and  the  motion  to 
quash  la  not  preserved  In  the  bill  of  excep- 
tions, but  appears  only  In  the  record  proper. 
But  In  any  event  it  Is  so  obvious  that  the  in- 
formation does  not  charge  more  than  one  of- 
fense as  to  leave  no  room  for  argument  See 
State  V.  McDanlel,  supra. 

[3]  The  point  made  that  the  evidence  Is  In- 
sufficient to  sustain  the  conviction  ia  clearly 
without  merit  The  testimony  was  ample 
from  which  the  Jury  could  find  that  the  de- 
fendant did  "disquiet"  and'  "disturb"  those 
assembled,  by  "making  a  noise,"  and  by 
"rude  or  indecent  behavior,"  within  the  place 
of  assembly,  In  violation  of  section  4713,  su- 
pra. In  our  Judgment  the  evidence  fully 
warrants  the  conviction,  and,  in  fact,  calls 
for  a  more  substantial  punishment  than  the 
nominal  fine  assessed. 

The  Judgment  is  affirmed. 

BBYNOLDS,  P.  J„  and  NOBTONI,  J.,  con- 
cur. 


Ex  parte  FISH.    (No.  ISlSa) 

(St  Louis  Court  of  Appeals.    Missouri.    Hatch 

28,  1916.) 

1.  Habeas  Cobftts  «s»22(2)— Scopx  or  Wbit 
— IhTJEQAX,  Commitment. 

One  held  under  a  void  process  may  be  re- 
leased on  habeas  corpus;  uerefore,  where  it 
was  contended  that  a  special  judge  who  commit- 
ted petitioner  had  no  authority,  that  question 
may  be  determined  on  application  for  the  writ. 
[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  20;   Dec.  Dig.  «=922(2).] 

2.  JtTDOES  «=3i4^Sr.  LoxnB  Got7BT  or  Oana- 

HAX   COBBECTION— StATDTEB. 

Rev.  St  1909,  K  3965,  5199,  relating  to  the 
selection  of  special  judges,  apply  to  the  appoint- 
ment of  spedal  judges  in  the  St  Louis  court 
of  criminal  correction. 

fEd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  f  47 ;    Dec.  (S=»14.] 
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8.  COTJBTB   «=»li7— ReOOBD— VBRITT. 

The  record  of  a  court  imports  absolute  ver- 
ity. 

[Ed.  Note. — For  other  cases,  see  Conrts,  Cent. 
Ehg.  §  374;   Dec  Dig.  «=9ll7.J 

4.  Judges   e=»16(l)  —  Chanoe   oy— Spbcial 
Judges. 

Under  Rev.  St.  1909,  {{  3965,  5199,  respec- 
tively providing  that  wliere  the  parties  agree 
the  court,  when  disqualified,  may  appoint  a 
member  of  the  bar  as  a  special  judge,  and  re- 
quiring, in  case  of  a  criminal  prosecution,  that 
such  agreement  between  defendant  and  the  pros- 
ecuting attorney  be  in  writing  and  the  regular 
judge  approve  the  selection,  a  special  judge  ap- 
pointed to  sit  in  the  St.  X'ouis  court  of  crimi- 
nal correction  on  disqualification  of  the  regular 
judge  Is  not  invested  with  jurisdiction,  where 
the  record  showed  that  the  parties  were  una- 
ble to  agree  on  the  selection. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  K  4G,  53-56 ;    Dec  Dig.  <g=>ie(l).] 

5.  CotJBTs  <e=»114— Ordeb  Nunc  Peg  Tunc— 
Special  Judge — Appointment. 

A  regular  judge  of  the  St.  Louis  court  of 
criminal  correction  cannot,  after  the  time  for 
appealing  has  elapsed,  alter  nunc  pro  tunc  an 
entry  showing  the  appointment  of  a  special 
judi;e,  so  as  to  show  that  the  parties  consented 
to  his  appointment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  I  .308 ;    Dec.  Dig.  <S=3ll4.] 

6.  Jt'DQEB   i8=18 — Special  Judge— Bnthies. 

Where  the  record  of  the  St.  Louis  court  of 
criminal  correction  recited  that  the  parties 
were  unable  to  agree  on  the  appointment  of  a 
member  of  the  bar  as  a  special  judge,  the  regu- 
lar judge  having  disqualified  himself,  and,  on 
the  other  hand,  that  the  appointment  was  made 
by  oral  agreement  Between  counsel,  the  recitals 
are  conflicting,  and  the  appointment  cannot  be 
upheld. 

[Ed.  Note. — ^For  other  cases,  see  Judges,  Cent. 
Dig.  {  63;   Dec  Dig.  <S=3l8.J 

7.  Judges  <S=>6  — Dk  Faoto  OmcEBS  — Ap- 
pointment. 

A  member  of  the  bar,  improperly  appointed 
as  a  special  judge  on  disqualification  of  the  reg- 
ular judge,  is  not  a  de  facto  officer,  and  his  acts 
will  not  be  upheld  as  such. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §{  11,  12;    Dec.  Dig.  <8=>6.] 

"Not  to  be  ofBdally  published." 

Petition  by  William  B.  Fish  for  a  writ  of 

habeas  corpus.     Writ  Issued,  and  petitioner 

discharged. 

Wm.  E.  Fish,  of  St  Louis,  In  pro.  per.  A. 
J.  Fitzslmmons,  of  St  Loula,  for  respondent 

ALLEN,  J.  The  petitioner  herein,  an  at- 
torney at  law,  sued  out  a  writ  of  habeas  cor- 
pus In  this  court,  asserting  that  be  was  un- 
lawfully restrained  and  deprived  of  his  lib- 
erty by  respondent,  the  sherlft  of  the  city  of 
St  Louis,  to  whose  custody  he  bad  been 
committed  to  enforce  the  payment  of  a  fine 
imposed  upon  him,  as  for  contempt  of  court, 
by  one  sitting  as  special  judge  of  the  St 
Louis  court  of  criminal  correction,  division 
No.  2.  The .  prooeediug  before  us  calls  in 
question  the  validity  of  the  appointment  of 
the  so-called  special  judge  who  issued  the 
commitment  in  question.  It  appears  that 
one  Campbell  and  one  Chriamer,  police  offi- 


cers of  the  city  of  St  tiotils,  wei«  arraigned 
In  division  No.  1  of  the  St  Lools  court  of 
criminal  correction,  charged  with  the  offense 
of  assanlt  and  battery;  but  the  Judge  of 
that  division  of  the  court  aforesaid  disqual- 
ified himself,  and  the  cases  were  sent  on 
change  of  venue  to  division  No.  2  of  that 
court  The  regular  Judge  of  division  No.  2 
Ukewlse  disqualified  himself,  and  undertook 
to  appoint  an  attorney  at  law  as  special 
Judge,  who  proceeded  to  try  these  prosecu- 
tions. The  proceedings  had  in  the  premises 
are  shown  by  the  following  entry  of  Decem- 
ber 29,  1916,  in  the  record  of  the  court  of 
criminal  correction,  division  No.  2,  before  as, 
viz.: 

""Now,  at  this  day,  this  cause  coming  on  for 
trial,  comes  the  prosecuting  attorney  and  the  de- 
fendants by  their  attorney.  Thereupon  Hon. 
Benj.  F.  Clark,  judge  of  this  court  disqualifies 
himself  from  the  trial  of  this  cause,  and  the 
parties  hereto  being  unnble  to  agree  upon  some 
attorney  at  law  as  special  judge,  the  court  doth 
appoint  Wells  Blodgett  Priest  as  such  roecial 
judge  herein,  and  said  Wells  Blodgett  Priest 
being  duly  qualified  and  sworn,  the  trial  of 
this  cause  proceeded,  and  the  defendants  hav- 
ing seen  and  heard  read  the  information  herein, 
say  they  are  not  guilty  in  manner  and  form 
as  thernin  charged,  and  the  court  having  heard 
the  evidence  and  being  fully  advised  of  and  con- 
cerning the  premises,  doth  find  the  defendants 
guilty  of  the  said  charge  and  assess  their  pun- 
ishment at  a  fine  of  one  hundred  dollars  each 
and  thirty  days  each  in  the  jail  of  the  dty  of 
St.  Louis,  state  of  Missouri,  together  witli  tlia 
cost  herein  accrued." 

Thereafter  on  January  16,  1916,  the  reg- 
ular Judge  of  said  court  undertook  to  amend, 
nunc  pro  tunc,  the  record  of  December  29, 
1915,  quoted  above,  changing  that  portion 
thereof  with  whldi  we  are  immediately  c<ni- 
cerned  so  as  to  read  as  follows: 

"Now,  at  this  day,  this  cause  coming  on  for 
trial,  comes  the  j^rosecuting  attorney  and  the 
defendants  by  their  attorney.  Thereupon  Hon. 
Benj.  F.  Clark,  judge  of  this  court,  disqualifies 
himself  from  the  trial  of  this  cause,  and  the 
parties  hereto  being  unable  to  agree  upon  some 
attorney  at  law,  as  special  judge  herein,  by  oral 
agreement  between  William  E.  Fish,  attorney 
for  defendants,  and  Ray  Weinbrenner,  assist- 
ant prosecuting  attorney,  representing  Uie  state 
of  Missouri,  and  aon.  Wells  Blodgett  Priest 
was  selected  as  special  judge  to  try  said  cause," 
etc. 

The  commitment  before  us  recites  that  on 
January  29,  1916,  in  the  St  Louis  court  of 
criminal  correction,  "before  Wells  Blodgett 
Priest,  special  Judge  in  the  case  of  State  v. 
Campbell  et  al.,  Wm.  B.  Fish  .was  guilty  of 
disorderly,  contemptuous,  and  insolent  be- 
havior, committed  during  the  sitting  of  said 
court,  in  Immediate  view  and  presence  of 
the  court,  and  directly  tending  to  Interrupt 
its  proceedings  and  to  impair  the  respect  due 
to  its  authority,  in  this,  to  wit: 

"That  during  the  proi^ress  of  the  hearing  on 
the  motion  for  a  new  trial  of  the  cause  wherein 
the  state  of  Missouri  is  plaintiff  and  Jaa.  R. 
Campbell  and  Octa  N.  Chrismer  are  defendants, 
when  the  court  ordered  the  sheriff  to  call  the  de- 
fendants in  the  said  cause,  William  B.  Fish, 
the  respondent  herein,  while  acting  as  attorney 
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for  laid  defendtmta,  arose  and  in  a  loud,  defiant, 
and  commanding  manner,  addresainK  said  de- 
fendants Campbell  and  Chrismer,  said,  'I  com- 
mand yon  not  to  answer,'  then,  turning  towards 
and  addressing  tb«  court,  he,  the  said  William 
E.  Fiah,  said. 'The  defendants,  on  advice  of  their 
attorney,  will  refuse  to  answer  any  call  or  obey 
an;  order  by  Wells  Blodgett  Priest,  sitting  as 
■pecial  judge  in  this  case,  "  and  that  the  court 
"did  consider  end  adjudge  that  the  said  Wil- 
liam E.  Fish,  for  his  criminal  contempt  as  afore- 
said, pay  to  the  state  of  Missouri,  for  the  use  of 
the  city  of  St.  Louis,  a  fine  of  $10,  and  that  he 
be  committed  to  the  jail  of  the  city  of  St.  Louis, 
state  of  Missouri,  until  said  fine  is  paid  or  he  lie 
otherwise  discharged." 

[1]  This  Is  tbe  state  of  the  record  before 
lis,  under  wblcti  Is  presented  the  question  of 
tbe  ]uil8dlcti<»i  and  authority  of  the  so-call- 
ed special  Jadge  to  commit  the  petitioner  for 
contempt  It  cannot  be  doubted  that  one  held 
under  void  process  may  be  released  on  habeas 
corpus.  It  is  weU  setUed  that  "If  the  peti- 
tioner has  been  committed  by  one  having  no 
Jnrisdictlon  whatsoever,  but  who  assumes  to 
ezerdse  tbe  powers  and  authority  of  a  court, 
tbe  validity  of  the  commitment  may  be  de- 
termined on  habeas  corpus."  See  Ex  parte 
Snyder,  64  Mo.  loc.  dt  63 ;  Ez  parte  O'Brien, 
127  Mo.  477,  80  S.  W.  158 ;  E}x  parte  Creasy, 
243  Mo.  679,  148  S.  W.  914.  41  L.  B.  A.  (N. 
8.)  478;  In  the  Matter  of  Whicker,  187  Mo. 
App.  96,  173  a  W.  88. 

[2-4]  Our  Supreme  Court  has  held  that 
sections  3965  and  6199,  Rev.  Stat  1909,  apply 
to  the  appointment  of  special  Judges  In  the 
St  Louis  court  of  criminal  correction.  See 
State  v.  Wilder,  198  Mo.  166,  95  S.  W.  910. 
Neither  of  these  sections  authorize  the  reg- 
ular judge  to  appoint  a  member  of  the  bar 
to  try  a  case  pending  In  the  court,  when  the 
regular  judge  is  disqualified,  unless  the  par- 
ties agree  thereupon ;  and  under  section  5199, 
supra,  such  agreement,  between  tbe  defend- 
ant and  the  prosecuting  attorney,  must  be  in 
writing,  and  the  regular  judge  must  approve 
the  selection.  We  can  only  Imow  what  tooli 
place  In  the  court  of  criminal  correction  by 
and  through  the  record  of  tbe  proceedings 
therein  which  we  have  before  us.  Whether 
that  record  correctly  or  incorrectly  states 
what  occurred,  we  cannot  go  behind  it  The 
record  Imports  verity  and  Is  conclusive  upon 
OS  in  this  proceeding. 

[f ,  (]  The  orlgtaal  entry  of  the  proceedings 
had  on  Decemt>er  29,  1915,  recites  that  the 
parties  were  unable  to  agree  upon  an  attor- 
ney to  act  as  special  judge.  That  record, 
taken  alone,  upon  its  face  shows  that  the 
allied  appointment  was  void,  and  that  the 
appointee  was  wholly  .without  Jurisdiction 
and  authority  to  perform  any  of  the  func- 
tions of  a  Judge  of  that  court.  One  can  be- 
come invested  with  Jurisdiction  to  exercise 
the  powers  of  a  special  judge  only  in  the 
manner  prescribed  by  law.  I<add  v.  Forsee, 
163  Mo.  506,  63  S.  W.  831 ;  Bank  v.  Graham, 
147  Mo.  250,  48  S.  W.  910.  The  amendment 
of  January  15, 1916,  was  an  attempt  to  make 


the  record  state  such  facts  as  would  bring 
it  within  the  law  and  validate  the  selection 
of  a  special  Judge.  We  need  not  pause  to 
consider  the  question  of  the  power  of  thp 
regular  Judge,  In  any  event,  to  make  an  en- 
try of  this  character  in  a  case  in  which  he 
had  disqualified  himself. 

For  another  reason,  the  attempted  amend- 
ment was,  we -think,  clearly  beyond  the  pow- 
er of  the  regular  judge.  The  St  Louis 
court  of  criminal  correction,  though  a  court 
of  record,  is  one  of  limited  Jurisdiction  and 
statutory  origin,  not  proceeding  according 
to  the  course  of  the  common  law.  It  is  en- 
dowed .with  Jurisdiction  in  misdemeanor  cas- 
es similar  to  that  conferred  on  justices  of 
the  peace.  Ex  parte  O'Brien,  supra.  And  it 
must  follow  that  its  power  to  alter  or  amend- 
the  record  entry  of  a  Judgment  is  similarly 
limited.  See  State  v.  Grlffle,  118  Mo.  188,  23 
S.  W.  878.  Whatever  control  such  a  court 
(not  one  of  general  jurisdiction,  and  having 
no  terms  of  court)  may  have  over  its  own 
records,  It  may  be  safely  asserted  that  It  has 
no  power  to  (fliange  its  record  entry  of  a 
judgment,  after  the  time  limited  for  entering 
the  same,  to  show  jurisdictional  matters. 

But,  taking  the  amended  record,  we  regard 
it  likewise  Insufiiclent  to  show  any  Jurisdic- 
tion or  authority  on  the  part  of  the  so-call- 
ed 8i>eclal  judge  to  act  as  such.  The  amend- 
ed record  recites  on  the  one  hand  that  the 
parties  were  unable  to  agree,  and  on  the 
other  that  tbe  appointment  was  made  by 
oral  agreement  between  counsel  These  re- 
dtals  are  conflicting  and  self-destructive,  and 
constitute  what  is  termed  a  felo  de  se.  Such 
a  record  cannot  be  npheld  as  shovrlng  com- 
pliance with  the  law  respecting  the  selection 
of  a  special  Judge. 

[7]  The  argument  that  tbe  attorney  ap- 
pointed by  the  regular  Judge  became  a  de 
facto  Judge,  whose  acts  cannot  be  here  ques- 
tioned, needs  but  passing  notice.  Our  Su- 
preme Court  has  held  that  one  who,  without 
warrant  of  law,  is  called  as  a  special  judge 
to  preside  over  a  court  of  record.  Is  wholly 
without  Jurisdiction  to  exerdse  the  powers 
of  such  court,  and  that  his  acts  and  Judg- 
ment have  no  legal  force  or  vitality.  Ladd 
T.  Forsee,  supra ;  Bank  v.  Graham,  supra. 

It  follows  that  tbe  petitioner  should  be 
discharged  from  the  custody  of  the  sherifiT; 
and  it  is  accordingly  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concnf. 


ANDERSON  v.  ST.  LOUIS  &  S.  F.  R.  CO. 
(No.  13909.) 

(St.  Louis  Court  of  Appeals.     Missouri. 

March  7,  1916.    Rehearing  Denied 

March  28,  1916.) 

1.  Mastkb   and    Sebvant   ®=9286(30)— Injtu- 

BIES  TO  SKHVANT— QUIESTION    FOB  JUET. 

In  a  section  hand's  action  for  injuries  while 
riding  on  a  fiat  car  wiiich  was  derailed  as  the 
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result  of  a  collision  with  cattle  on  the  track,  the 
locomotive  engineer's  negligence  in  not  avoiding 
the  collision  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1000,  1001;  Dec.  Dig. 
«=»286(30).] 

2.  Master  and  Servant  i8=3>289(32)— Injtt- 
RiEs  TO  Servant— CoNTKiBUTOBY  Negli- 
OENCE — Question  roB  Jubt. 

Where  a  section  hand,  engaged  in  throwing 
ties  off  a  flat  car  as  the  train  moved  slowly,  did 
not  leave  the  car  when  he  had  unloaded  it  and 
climb  over  other  cars  laden  with  cross-ties  cov- 
ered with  sleet  and  ice  to  take  refuge  in  the 
caboose  while  the  train  proceeded  three  or  four 
miles  to  a  siding  where  it  might  let  a  passenger 
train  in  its  rear  pass,  but  remained  on  the  flat 
car,  and  was  injured  when  it  was  derailed,  such 
section  hand  was  not  negligent  as  a  matter  of 
law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1124;  Dec.  Dig.  «=» 
289(32).} 

8.  Damages  ©=3132(7)— Pebsonal  Injubieb— 

EXOESSIVB  Vebdict. 

In  a  section  hand's  action  for  injuries  re- 
ceived when  the  flat  car  on  which  he  rode  was 
derailed,  and  he  was  precipitated  down  the  rail- 
road embankment,  a  number  of  railroad  cross- 
ties  and  debris  coming  upon  him,  breaking  off 
and  crushing  np  both  bones  of  his  ankle,  and 
bruising  and  skinning  his  hips  and  other  por- 
tions of  his  body,  so  that  he  was  confined  in  the 
hospital  for  several  weeks,  and  was  on  crutches 
for  more  than  three  months,  and  used  a  cane 
for  three  months  thei-eafter,  being  a  young  man 
twenty-eight  years  of  age  when  injured,  and 
suffering  permanent  injury  and  pain  during  the 
five  years  from  the  accident  to  trial  of  the  cause, 
a  verdict  for  $7,600  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  378;  Dec.  Dig.  «=132(7).] 

Appeal  from  Clrcnlt  Court,  Stoddard  Coun- 
ty; W.  S.  C.  Walker,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Herman  B.  Anderson  against  the 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Judgment  affirmed. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellant  K.  C.  Spence,  of  Bloom- 
fleld,  and  Wilson  Cramer,  of  Jackson,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  on  account  of  personal  injuries  re- 
ceived through  the  negligence  of  defendant 
Plaintiff  recovered,  and  defendant  prosecutes 
the  appeal. 

[1]  Plaintiff,  a  section  hand  in  the  employ 
of  defendant,  was  engaged  on  the  day  in 
question  In  unloading  cross  ties  from  a  flat 
car  in  defendant's  train.  But  at  the  immedi- 
ate time  of  his  injury  he  was  standing  on  the 
flat  car,  when  a  derailment  occurred  as  a  re- 
sult of  a  collision  between  the  locomotive  at- 
tached to  the  train  with  a  number  of  cattle 
on  the  track.  The  train  consisted  of  a  loco- 
motive and  tender,  six  flat  cars  loaded  with 
railroad  cross-ties,  and  a  caboose.  The  train 
moved  slowly  along  some  three  or  four  miles 
an  hour,  and  plaintiff  and  his  companions 


distributed  the  crose-tles  by  pushing  them 
from  the  flat  car  along  either  side  of  the 
track.  Four  of  the  cars  constituting  the 
train  were  supplied  with  air  brakes,  whUe 
two  of  them  were  not  In  making  up  the 
train  defendant  had  so  placed  the  cars  as  to 
render  the  air  brakes  thereon  of  no  use  for 
the  purpose  of  checking  up  or  slowing  Its 
speed.  In  other  words,  defendant  had  plac- 
ed the  two  nonalr  cars  next  to  the  locomo- 
tive and  the  four  cars  equipped  with  air 
brakes  in  the  rear,  so  there  was  no  connec- 
tion with  the  air  brake  appliances  on  the  lo- 
comotive. This  it  appears  rendered  the  train 
difficult  to  controL  After  plaintiff  and  bia 
companion  had  pursued  their  work  for  a  time 
the  trainmen  discovered  defendant's  passen- 
ger train  approaching  from  the  rear,  and  the 
work  of  unloading  ties  was  suspended  for  the 
while  until  the  work  train  on  which  plaintiff 
was  riding  could  be  run  some  3  or  4  miles  to 
the  station  of  Taskee,  where  it  was  Intended 
to  take  siding  and  permit  the  passenger  train 
to  pass.  The  work  train.  It  is  said,  ran 
about  20  miles  per  hour,  and  while  approach- 
ing a  road  crossing  at  which  a  bridge  was 
Immediately  adjacent  the  locomotive  collided 
with  a  number  of  cattle  on  the  track,  and  oc- 
casioned a  derallmoit  of  the  flat  car  on  which 
plaintiff  was  standing  at  the  time,  precipitat- 
ing him  forward  down  the  embankment  to 
his  injury.  The  case  proceeds  in  the  view 
that  defendant  was  negligent  in  making  up 
its  train  through  placing  the  cars  equipped 
with  air  brakes  in  the  rear  and  the  nonair 
cars  adjoining  the  locomotive  so  as  to  render 
the  whole  more  or  less  unmanageable;  also 
defendant  is  averred  to  have  been  negligent 
In  operating  its  train  18  or  20  miles  per  hour 
in  the  circumstances  stated  at  the  place  in 
question  without  providing  means  to  control 
It.  These  two  matters.  It  is  said,  conspired 
proximately  to  the  tojury  of  plaintiff.  The 
evidence  abundantly  supports  the  averments 
of  negligence  relied  upon  in  the  petition,  but 
it  is  argued  that  it  does  not  appear  the  cat- 
tle came  upon  the  track  a  sufficient  length  of 
time  before  the  approach  of  the  locomotive 
to  enable  the  engineer  to  avert  the  collision, 
even  though  the  train  were  well  equipped 
with  brakes.  It  is  to  be  said  that  the  point 
of  collision  was  at  the  crossing  of  a  public 
highway,  where  ordinary  care  cast  the  duty 
on  the  engineer  to  he  on  the  lookout  It  ap- 
pears the  railroad  curved  Immediately  adja- 
cent to  the  crossing,  but  the  inside  of  the 
curve  was  on  the  side  of  the  engineer,  who 
controlled  the  movements  of  the  locomotive. 
The  evidence  Is  that  the  locomotive  engineer 
had  a  clear  view  of  the  crossing  for  485  feet 
before  coming  upon  it,  and  that  63  head  of 
cattle  were  about  the  crossing  at  the  time. 
It  is  said  some  of  the  cattle  were  on  the 
track,  and  some  on  either  side.  It  is  true  the 
witness  does  not  say  In  terms  that  the  cattle 
were  standing  upon  the  track  when  the  loco- 


^=»For  other  cases  see  same  topic  and  KST-NUMBER  in  all  Key-Nombered  DlgeiU  and  Indexes 


Digitized  by 


Google 


Mo) 


8TROTHBB  T.  MoFABLANP 


483 


mottve  came  Into  Tlew  485  leet  away,  but  lie 
does  say  that  he  saw  the  catUe  on  tbe  track 
and  heard  the  train  approaching  and  saw  the 
collision  shortly  thereafter.  Obviously  this 
is  saflBdent  to  afford  a  reasonable  inference 
tbat  the  cattle  were  on  the  track  when  the 
locomotlTe  came  Into  view  485  feet  away.  A 
locomotive  engineer  testified  that  at  the  rate 
of  speed  tbe  train  was  then  traveling  It  could 
bare  been  stopped  before  colliding  with  the 
cattle  on  the  track,  averting  tbe  derailment, 
tt  It  had  been  property  equipped  with  air.  It 
Is  dear  the  evidence  made  a  case  for  tbe 
lory. 

[2]  It  is  argued  plaintiff  should  be  declared 
negligent  as  a  matter  of  law  because  he  re- 
mained on  the  flat  car  during  the  time  and 
did  not  take  refuge  in  the  caboose  or  locomo- 
tlye  after  the  work  of  throwing  off  the  ties 
was  suspended  and  while  the  train  was  pro- 
ceeding'some  3  or  4  miles  to  Taskee  station. 
But  manifestly  this  argument  la  without  mer^ 
it  It  appears  plaintiff  remained  on  the  flat 
car  where  he  had  been  assigned  to  work,  and 
to  have  taken  refuge  elsewhere  it  was  neces- 
sary for  him  to  climb  over  cars  laden  with 
cross-ties  which  were  covered  with  sleet  and 
icfc  The  question  concerning  plaintiffs  con- 
tributory negligence,  however,  was  said,  on  a 
former  appeal  of  this  Identical  case,  to  be 
one  for  tbe  jury,  as  will  appear  by  reference 
to  Anderson  v.  St  Louis  &  S.  F.  R.  Co.,  149 
Uo.  App.  266, 180  S.  W.  82;  Id.,  164  Mo.  App. 
357, 144  8.  W.  1198. 

[3]  Plaintiff  received  his  Injury  about  sev- 
en years  ago.  The  suit  has  been  pending  a 
long  time.  It  Is  said  to  have  been  tried 
three  times.  On  tbe  first  trial  plaintiff  re- 
covered a  verdict  of  $6,000;  on  tbe  second 
trial  a  verdict  of  $1,750;  and  on  the  third 
and  last  trial  a  verdict  of  $7,500.  It  is  ar- 
gued this  verdict  is  excessive,  but  the  trial 
court  approved  it,  and  we  are  Indisposed  to 
do  otherwise.  At  the  derailment  of  ^the  car 
plaintiff  was  precipitated  down  the  railroad 
embankment,  and  a  number  of  railroad  cross- 
ties  and  debris  came  upon  him.  Both  bones 
of  his  ankle  were  broken  off  and  crushed  up 
—that  is,  fractured  at  the  ankle  joint — and 
Us  hips  were  bruised  and  skinned,  as  were 
also  other  portions  of  his  body.  He  was  con- 
fined in  the  hospital  for  several  weeks,  and 
hobbled  around  on  crutches  more  than  three 
months,  and  used  a  cane  for  three  months 
thereafter.  He  was  a  young  man  twenty- 
eight  years  of  age  at  the  time  of  his  injury, 
and  tbe  evidence  is  that  his  Injury  is  perma- 
nent; that  Is,  his  ankle  Is  more  or  less  stiff 
and  turns  when  he  attempts  to  use  it  He 
wears  a  cuff  or  collar  about  it  Plaintiff  tes- 
tified, too,  that  he  suffered  pain  from  bis  in- 
Jniy  during  all  of  the  five  years  thereafter 
nntll  the  last  trial  of  the  case.  On  this  evi- 
dence we  do  not  regard  the  recovery  as  exces- 
tlTe.  The  other  arguments  put  forward  in 
tbe  brief  have  been  duly  considered,  but  we 


do  not  regard  them  of  sufficient  merit  to  war- 
rant discussion  In  the  opinion.  The  case  ap- 
pears to  have  been  well  and  fairly  tiled. 

The  Judgment  should  be  affirmed. 

It  is  BO  ordered. 


BEYNOLDS,  P. 
cur. 


J.,  and  AliLBN,  J„  oon- 


STROTHEB  v.  McFARLAND.     (No.  14092.) 

(St  Louis  Court  of  Appeals.    Missouri.    March 

7,  1916.). 

1.  Evidence  €=>248(1)— Admissions— Ownsb- 
SHiP  or  Pbopkbty. 

In  suit  against  a  county  collector  of  revenue 
for  conversion  of  a  wife's  carriage,  defendant's 
testimony  that  the  carriage  was  never  assessed, 
as  the  property  of  the  wife,  but  that  her  bus- 
baud  included  it  in  his  assessment  list  and  paid 
the  taxes  thereon,  was  inadmissible,  as  a  hus- 
band cannot  admit  away  by  parol  or  deed  his 
wife's  separate  property  rignti. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  §|  953,  956,  959,  963,  964 ;  Dec.  Dig. 
«=.248(«.]  , 

2.  Evidence  «=»317(1)— Hkabsat. 

In  suit  for  conversion  of  a  wife's  carriage, 
defendant's  testimony,  that  the  bosband  stated 
he  was  sorry  suit  nad  been  instituted,  and 
that  the  wife's  brother  had  procured  it,  tbe 
statements  attributed  to  the  husband  not  having 
been  made  in  the  presence  of  plaintiff  wife,  was 
inadmissible  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  1174 ;   Dec  Dig.  «=»317(l).] 

8.  Husband  and  Wife  iS=>10(1)— Wife's  Sep- 
ARA.TE  Pbopebtt— Husband's  Assebtion  or 

OWNEBBHIP. 

Tbe  property  of  a  wife  in  personalty  is  not 
affected  b^  her  husband's  assertion  of  ownersliip 
therein  without  her  assent 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,   Cent   Dig.   i|  38,  46;     Dec.   Dig.   <S=» 

Appeal  from  Circuit  Court,  Pemiscot 
County;   Frank  Kelly,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Belle  Strotber  against  J.  W.  Mo- 
Farland.  From  a  judgment  for  defendant 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded. 

See,  also,  166  Mo.  App.  364,  148  S.  W.  988. 

O.  O.  Shepard  and  Everett  Beeves,  both 
of  Carutbersvilie,  for  appellant  R.  L,  Ward, 
of  Carutbersvilie,  for  respondent 

NORTONI,  J.  This  Is  a  snit  in  trover  as 
for  conversion.  Tlie  finding  and  judgment 
were  for  defendant,  and  plaintiff  prosecutes 
tbe  appeal. 

[1-8]  Plaintiff,  BeUe  Strother,  is  the  wife 
of  Jefferson  D.  Strother,  and  defendant  was 
at  the  time  the  present  controversy  origin- 
ated collector  of  the  revenue  in  Pemiscot 
county.  It  appears  that  Jefferson  D.  Strotb- 
er owed  certain  taxes  and  defendant  collec- 
tor levied  upon  and  sold  a  carriage  to  liqui- 
date the  amount  Plaintiff  asserts  the  car- 
riage so  levied  upon  and  sold  as  the  property 
of  her  husband  belonged  to  her,  and  Institut- 
ed this  salt  In  conversion  against  defendant 
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for  Its  value.  The  evidence  tends  to  prove 
that  plalntlCF  owned  a  carriage,  and  ber  hus- 
band, who  was  a  mill  man  by  occnpation, 
drove  It  to  his  mills  In  the  country,  where 
it  was  destroyed.  In  lien  ot  this  carriage  he 
promised  to  purchase  a  new  and  a  better 
one  for  his  wife.  Therenpon  he  instrncted 
Dorroh,  a  dealer,  to  furnish  plaintiff  with 
such  a  carriage  as  she  desired  and  he  would 
pay  the  bill.  Dorroh  called  upon  Mrs.  Stroth- 
er,  submitted  the  catalogue,  and  she  selected 
the  carriage  In  question.  It  was  subsequent- 
ly delivered  to  plaintiff,  and  her  husband 
paid  the  dealer  the  purchase  price.  Some 
two  or  three  years  later  Jefferson  D.  Strother 
and  his  wife  removed  to  Memphis,  Temo.,  but 
permitted  the  carriage  to  remain  In  Canitb- 
ersville  for  the  while.  Thereupon  defendant 
levied  upon  the  same  as  the  property  of  Jef- 
ferson D.  Strother  and  sold  it  to  compensate 
his  taxes.  There  is  positive  and  direct  evi- 
dence tending  to  prove  that  plaintiff  owned 
the  carriage  at  the  time,  and  that  defendant 
sold  It  notwithstanding  that  he  was  notified 
of  ber  rights  In  the  premises  before  the  sale. 
In  defense  there  is  no  direct  evidence  that 
the  property  belonged  to  Jefferson  D.  Stroth- 
er, but  circumstances  alone  are  relied  upon. 
It  appears  that  but  slight  heed  was  given  to 
the  ordinary  rules  of  evidence  at  the  trial  in 
receiving  evidence  on  the  part  of  defendant, 
and  that  the  court  permitted  the  Introduction 
of  matter  over  the  objection  and  exception  of 
plaintiff  which  was  highly  prejudicial. 
Among  other  things,  the  court  permitted  de- 
fendant to  testify  that  the  carriage  was  nev- 
er assessed  as  the  property  of  plaintiff,  but 
rather  that  her  husband  Included  it  In  his  as- 
sessment list  and  paid  the  taxes  thereon. 
This,  as  was  heretofore  said  In  a  similar 
case,  was  clearly  erroneous,  for  a  husband 
cannot  admit  away  by  parole  or  deed  his 
wife's  separate  rights.  See  State  v.  Chat- 
ham National  Bank,  10  Mo.  App.  482,  4S7. 
Furthermore,  the  court  permitted  defendant 
to  testify  over  the  objection  and  exception 
of  plaintiff  that  Jefferson  D.  Strother  claimed 
the  pro[)erty  as  his  own.  Also  defendant  was 
permitted  over  the  objection  and  exception 
of  plaintiff  to  testify  concerning  a  conversa- 
tion bad  with  Jefferson  D.  Strother,  plain- 
tiff's husband,  after  the  levy  and  sale  of 
the  carriage  and  tbe  Institution  of  this  suit, 
to  the  effect  that  he  (Strother)  was  sorry 
tbe  suit  bad  been  instituted;  moreover, 
that  Strother  said  he  "didn't  want  It  at  all." 
In  this  conversation  defendant  says  that 
he  said  to  Jefferson  D.  Strother,  "Jeff,  you 
know  that  buggy  never  belonged  to  your 
wife,"  and  Strother  replied,  referring  to  the 
institution  of  the  suit,  "Charley  had  it  done," 
that  Is,  that  plaintiff's  brother  bad  the  suit 
instituted  concerning  the  subject-matter  in- 
volved. This  evidence  was  clearly  hearsay 
and  incompetent  as  such  for  that  the  state- 
ments attributed  to  Jefferson  D.  Strother 
were  not  made  in  tbe  presence  or  hearing 


of  plaintiff.  It  in  certain  that  If  plaintiff 
owned  the  property,  her  rights  are  not  to  be 
denied  because  her  husband  asserted  owners 
ship  without  her  assent  thereto.  See  Ter^ 
miUlon  T.  ParsoQB,  107  Mo.  App.  102,  80  a 
W.  918. 

It  is  true  the  controversy  must  nitlmatel; 
turn  on  the  finding  of  the  fact  as  to  whether 
the  carriage  belonged  to  plaintiff  or  to  her 
husband,  but  this  fact  Is  to  be  found  from 
competent  evidence  touching  the  Issue,  and 
not  from  admissions  or  claims  asserted  on 
the  part  of  the  husband  which  in  tio  wise 
appear  to  have  been  in  the  hearing  or  with 
the  tacit  assent  of  tbe  wife. 

The  Judgment  should  be  reversed,  and  the 
cause  r^nanded.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLBN,  J.,  concur. 


JULIUS  SEIDEL  LUMBER  CO.  v.  WEAV- 
ER et  al.    (No.  14193.) 
(St  Louis  Conrt  of  Appeals.    MissourL    Marcli 
7,  1916.) 

1.  Mechanics'  Libns  <s=>216(1)— Botoppei,  to 
Assert. 

Wtiere  tbe  contractor  for  three  building 
jobs,  buying  lumber  from  a  single  company,  sent 
it  a  check  for  $1,000,  and  its  cashier  wrote  him 
a  letter,  stating  that  it  bad  applied  such  check 
in  varying  amounts  on  his  accounts  on  all  tiiree 
jobs,  which  letter  the  contractor  sliowed  to  the 
owner  of  one  of  tbe  jobs,  who  was  thereby  in- 
duced to  advance  him  part  of  the  contract  price, 
tbe  lumber  company  was  estopped,  as  against 
the  owner,  to  assert  its  lien  for  the  materials 
to  which  it  had  once  applied  the  check  in  pay- 
ment after  the  contractor  induced  it  to  change 
the  application  of  payment. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  |  400;   Dee.  Dig.  «s»216(l).] 

2.  Patmbnt«=>39(1)— Applioatiok  bt  Cbedi- 

TOB. 

Where  a  contractor  sent  his  check  for  $!,• 
000  to  a  lumber  company  without  instructions 
a-j  to  how  it  should  be  applied  on  his  several  ac- 
counts, the  company  could  distribute  it  between 
the  contractor's  three  open  accounts. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S§  104,  lOS,  109 ;  Dec.  Dig.  <S=>3»(1).] 

3.  COBPOBATIONS    ®=»411 — Cashieb   OF   LuK- 
BER  Company— Appabent  AtrrHOBiTT. 

The  cashier  of  a  lumber  company,  whose 
duty  it  was  to  receive  money  paid  on  account 
and  execute  receipts  therefor,  had  apparent  au- 
thority, so  far  as  the  contractor  anrl  the  owner 
for  whom  he  worked  were  concerned,  to  apply 
a  payment  by  the  contractor  in  part  to  reduce 
bin  amount  for  lumber  going  into  the  owner's 
building. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1660-1653 ;   Dec.  Dig.  <8=»411.] 

4.  Payment  *=»35— Lbttb*  as  "Receipt." 

Where  the  cashier  of  a  lumber  company, 
upon  receipt  from  a  contractor,  to  whom  the 
rompany  was  furnishing  materials  for  three 
jobs,  of  a  check  for  $1,000,  wrote  the  contrac- 
tor that  they  had  received  his  check  and  had  ap- 
plied the  same  in  certain  sums  on  the  three  ioiba, 
such  letter  was  a  "receipt"  for  the  money. 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  i  15;  Dec.  Dig.  «=>35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Receipt] 
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6.  MECRAifica'  LisNB  4=9216(1)  —  Bbtopfki. 

TO  AssEBT  Lien— Waives  of  jBstopfeIi. 
Where  the  owner  of  a  building,  who  ad- 
Timced  the  contractor  therefor  part  of  the  price 
open  exhibition  to  him  of  a  letter  from  a  lumber 
company  furnishing  materials  stating  that  they 
bad  received  a  check  from  the  contractor  and 
applied  it  in  part  payment  to  the  owner's  job,  an 
eatoppel  of  the  lumber  company  to  assert  its 
Hen  arising  thereby,  the  owner  did  not  waive 
wch  estoppel  by  taking  a  note  of  the  contractor 
and  two  sureties  on  his  bond  to  cover  amounts 
as  to  which  the  contractor  had  defaulted;  it 
being  agreed  between  all  the  parties  when  the 
note  was  signed  that  the  owner  should  assert 
his  defense  against  the  lumber  company  arising 
out  of  the  estoppel,  and  that  if  he  prevailed  the 
note  should  be  credited  with  such  amount,  since 
waiver  depends  upon  intention. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Idens,  Cent.  Dig.  g  400;   Dec  Dig.  iS=>216(l).I 

Appeal  from  Ciicolt  Ckmrt,  St  Charles 
Cotmty;  B.  H.  Dyer,  Judge. 
"Not  to  be  offidaUy  published." 
Salt  by  the  Jnlins  Seidel  Lumber  Com- 
pany against  Joseph  H.  Weaver  and  others. 
From  a  Judgment  for  one  of  the  defendants, 
plaintiff  appeals.     Judgment  affirmed. 

C.  W.  Rutledge,  of  St  Louis,  and  Wm. 
Waye,  Jr.,  of  St  Charles,  for  appellant  The- 
odore O.  Bmere,  of  St  Charles,  for  respond- 
ents. 

NORTONI,  J.  This  Is  a  salt  to  enforce  a 
mechanic's  lien.  The  finding  and  judgment 
were  for  defendant  owner  of  the  property 
and  against  the  lien,  but  In  favor  of  plain- 
tiff against  Weaver,  the  contractor,  for  the 
amount  sued  for.  Plaintifi'  prosecutes  the 
apx)eal  from  the  Judgment  In  favor  of  de- 
fendant owner  of  the  property. 

[1]  It  appears  the  lien  was  filed  in  due 
time,  and  there  Is  no  controversy  about  the 
validity  of  the  account  In  the  first  Instance. 
But  defendant  pleads  an  estoppel  In  his  an- 
swer. The  controversy  concerns  $424  owing 
by  the  contractor  to  plaintiff  on  September 
23, 1911.  The  evidence  is  that  the  contractor, 
Joseph  H.  Weaver,  had  three  "Jobs"  In  course 
of  construction  at  the  time  and  he  purchased 
material  from  plaintiff  for  each  of  them. 
One  of  these  Jobs  was  known  as  the  Annada 
Job,  another  as  the  Peruque,  and  another  as 
the  St  Charles  Job.  The  job  In  course  of 
construction  by  Weaver  at  St  Charles,  as 
plaintiff  and  all  the  parties  knew,  was  de- 
fendant Ell's  residence.  On  September  23, 
1911,  Weaver,  the  contractor,  owed  plain- 
tiff $424  for  materials  furnished  to  Ell's 
residence  at  St.  Charles.  Weaver  sent  plain- 
tiff a  cashier's  check  for  $1,000  on  that  day 
without  instructions  as  to  how  it  should  be 
applied  on  his  three  separate  accounts. 
Plaintiffs  casbier  Indorsed  its  name  to  the 
check  and  received  the  cash  thereon.  On 
the  same  day  he  credited  the  contractor 
Weaver's  account  on  plalntifPs  cashbook  as 
follows :  $422.36,  the  balance  due  on  the  An- 
nada Job;  $424,  the  amount  then  standing 
on  the  books  against  the  St  Charles  Job 


(that  Is,  defendant  Ell's  residence);  and  the 
balance,  $153.64,  was  credited  on  the  Peru- 
que Job.  On  the  same  day  defendant's  cash- 
ier wrote  Weaver  the  following  letter  show- 
ing the  credits  as  above : 

"Sept  23,  1911. 
"Mr.  J.  H,  Weaver,  St  Charles,  Mo.— Dear 
Sir:  We  received  your  check  this  morning  in 
the  morning's  mail,  for  $1,000,  and  have  applied 
the  same  as  follows :  $422.36  to  balance  Annada 
job,  $424  for  St  Charles  job,  and  the  balance 
pf  $153.64  we  have  applied  on  Peruque.  Trust- 
ing the  clubhouse  is  progressing  to  svdt  you  and 
that  all  material  proved  satisfactory,  we  re- 
main, 

"Yours  very  truly, 

"Julius   Seidel   Lumber  Co., 
"By  Chas.  Mowen,  Cashier." 

Two  days  thereafter,  that  is,  on  September 
26th,  Weaver  exhibited  this  letter  to  defend- 
ant Eai  and  requested  of  him  a  payment  of 
$6100  on  the  contract  Defendant  read  the 
letter  and,  on  ascertaining  that  Weaver  had 
paid  $424  to  plaintiffs  on  account  of  materials 
used  in  his  building,  advanced  $500  to  him  on 
the  contract  price.  Five  days  later,  that  is, 
September  80th,  the  contractor  called  on 
plaintiff's  cashier  and  without  the  knowledge 
of  Ell  induced  him  to  cancel  the  credit  there- 
tofore given  on  account  of  the  St  Charles 
Job,  that  is,  defendant  Ell's  residence,  and 
credit  the  amount  of  $424  on  another  ac- 
count which  he  owed .  plaintiff.  On  these 
facts,  the  court  found  that,  though  the 
amount  of  $424  was  llenaWe  in  the  first 
instance,  plaintiff  Is  estopped  from  enlorcing 
a  lien  on  account  of  It  for  that  defendant 
Bll  was  misled  into  paying  the  contractor 
through  the  fault  of  plaintiff  in  the  premises, 
and  manifestly  the  conclusion  is  a  proper 
one. 

[2,  3]  It  is  conceded  the  contractor  sent  the 
$1,000  cashier's  check  to  plaintiff  without  In- 
structions as  to  how  It  should  be  applied  on 
his  several  accounts.  This  being  true,  it 
was  competent  for  plaintiff  to  apply  it  on 
the  amovmt  then  due  on  account  of  the  St 
Charles  Job— that  is,  defendant  Ell's  resi- 
dence— which  was  $424.  See  Bopp  v.  Wit- 
tlch,  88  Mo.  App.  129.  Not  only  did  the 
cashier  thus  apply  the  money  so  paid  by  the 
contractor,  but  he  wrote  the  letter  above  set 
forth  as  plaintiff's  agent  to  the  contractor 
(Weaver),  and  thus  afforded  him  an  oppor- 
tunity to  use  this  letter  in  procuring  an 
advancement  on  the  contract  price  of  an 
amount  suflicient  to  cover  that  paid  to  plain- 
tiff. Obviously,  the  cashier  possessed  au- 
thority In  respect  of  such  matters,  for,  al- 
though It  Is  argued  that  he  was  not  authoriz- 
ed to  make  the  application  of  credits,  It  Is 
conceded  In  the  evidence  that  it  was  his  duty 
to  receive  money  paid  on  account  and  ex- 
ecute receipts  therefor.  It  Is  clear,  however, 
that  the  cashier  jwssessed  apparent  author- 
ity, in  so  far  as  defendant  Ell  and  the  con- 
tractor are  concerned,  to  apply  the  payments 
as  he  did.     Moreover,  he  wrote  the  letter 
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over  plaintiff's  signature  saying  that  he  had 
applied  the  amount  as  a  credit  on  account 
of  the  materials  furnished  to  defendant  Ell's 
residence — that  Is,  the  St  Charles  Job — 
which  all  parties  understood  to  signify  EU's 
residence,  and  this  is  sufficient,  for  E>11  was 
misled  by  It 

[4]  But  it  is  argued  that  this  letter  was 
not  a  "receipt"  and  should  not  have  been  so 
treated  by  defendant  Ell.  This  argument 
is  without  merit,  for  the  letter  may  be 
regarded  a  "receipt"  as  well  as  if  it  were 
more  formal  to  that  effect  It  certainly 
acknowledges  receipt  of  the  $1,000  check 
from  the  contractor  and  says  that  $424  of  the 
amount  was  applied  on  the  account  in  ques- 
tion. So,  too,  is  the  argument  to  the  effect 
that  the  cashier  did  not  intend  that  it  should 
be  shown  to  the  owner  without  merit,  for 
plaintiff  must  be  regarded  as  intending  the 
reasonable  consequence  of  his  act,  and  it 
was  within  the  purview  of  snch  reasonable 
Intendment  that  the  letter  would  be  exhibit- 
ed as  a  matter  of  course  to  the  owner  of  the 
property  who  is  in  contractual  privity 
through  Weaver  with  plaintiff.  To  put  that 
aside  and  enforce  the  Uen  on  account  of  the 
$424  would  work  a  fraud  on  ElL  Every  es- 
sential element  oC  an  estoppel  is  present  in 
the  case,  as  has  heretofore  been  said.  See 
Cote  Brilliant  Pressed  Brick  Co.  v.  Sadring, 
68  Mo.  App.  16;  also,  Norton  Lumber  Co.  v. 
Driving  Park  Ass'n,  64  Mo.  App.  377;  Moon 
V.  Brown,  172  Mo.  App.  516, 158  S.  W.  79. 

[6]  But  It  is  argued  defendant  Ell  waived 
the  matter  of  est<9pel  Invoked  in  defense 
because,  forsooth,  he  took  the  note  of  the 
contractor  and  the  two  sureties  on  Weaver's 
bond  in  an  amount  of  $1,600  to  cover  this  and 
other  amounts  on  which  Weaver  had  default- 
ed. It  appears  that  the  contractor  failed 
to  pay  several  bills,  and  about  $1,600  of 
lienable  accounts,  Including  the  $424  involved 
here,  were  outstanding  and  said  to  be  unpaid. 
After  the  lien  was  filed  in  the  instant  case, 
defendant  Ell  took  up  these  matters  with  the 
contractor  and  the  two  sureties  on  the  con- 
tractor's bond  with  the  view  of  making  some 
arrangement  concerning  them.  The  result 
was  that  the  contractor,  together  with  his 
two  sureties,  executed  a  note  to  Ell  for 
about  $1,600,  and  in  this  note  is  included  the 
$424  item  above  mentioned.  '  But  the  evi- 
dence is  that  at  the  time  this  note  was  sign- 
ed it  was  agreed  between  all  of  the  par- 
ties thereto  that  E31  would  assert  his  de- 
fense against  the  $424  item  and  If  he  pre- 
vailed the  note  should  be  credited  in  such 
amount  The  note  remains  unpaid,  and  the 
item  of  $424  is  to  be  credited  thereon  in  event 
Ell  is  not  required  finally  to  pay  it  in  order 
to  save  his  building  from  the  Hen.  The  mat- 
ter of  waiver  is  one  of  intention  and  is  to  be 
found  from  the  evidence  relating  to  what  the 
parties  intended  in  a  given  transaction.  See 
Francis  v.  A.  O.  U.  W.,  150  Mo.  App.  347,  130 
S.  W.  500. 


The  court  found  the  Issues  for  defendimt 
Ell,  and  it  is  manifest  that  it  found  Ell  did 
not  intend  to  waive  Iiis  right  to  make  the 
defense  of  estoppel.  Indeed,  all  of  the  evi- 
dence is  that  it  was  a  part  of  the  agreement 
by  which  he  procured  the  note  that  he  should 
assert  his  defense  of  estoppel  against  the 
it»n  of  $424  Involved  in  this  suit,  and,  if  be 
prevailed  in  respect  of  it,  credit  the  note 
accordingly.  Manifestly,  the  parties  inter- 
preted the  obligation  of  the  sureties  on  the 
bond  to  be  such  that  they  were  liable  to  Ell 
for  $424  if  he  were  called  upon  to  pay  that 
amount  to  plaintiff  in  order  to  free  his  prop- 
erty of  the  lien  and  otherwise  not  But  the 
parties  devolved  the  duty  upon  Ell  of  de- 
fending the  claim  asserted.  The  view  so  tak- 
en by  the  interested  parties  concerning  tbe 
situation  then  confronting  them  and  tbe  equi- 
ties which  attoided  it  seems  to  be  well 
enough,  and  it  ought  not  to  be  set  aside  here 
when  it  appears  the  court  found  there  was 
no  intention  on  the  part  of  defendant  BUI  to 
waive  his  defense,  and,  indeed,  when  the  in- 
tention expressly  revealed  was  that  he  should 
make  it 

The  Judgment  is  affirmed.    It  is  so  ordered. 

REYNOIiDS,  P.  J.,  and  AIXBN,  J,  con- 
cur. 


UNDEKWOOO  v.  CITY  OF  OARUTHERS- 
VlIiIiE.    (No.  14141.) 

(St  liouis  Court  of  Appeals.    Blissonri.    March 
7,  1916.) 

1.  TbIAI   e=>109  —  ABO01CEHT   OF   COUNSKt  — 

Opening  Statkmbnt  as  to  Facts— Mattebs 

Not  Aomibsiblb. 

In  forcible  entry  and  detainer,  tbe  opening 
statement  of  plaintiff's  counsel  that  he  heard  an 
attorney  advue  plaiutiC  as  to  the  title,  and 
that  plaintiff  relied  thereon,  wag  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  91,  270,  367,  888,  396;  Dec.  Dig.  «8=» 
109.] 

2.  FoBOiBUB  Entby  and  Detajnkb  e=>6(2)- 

EVIDENCB— ADICISSIBIUTT. 

Under  Rev.  St.  1909,  I  7677,  providing  that 
the  merits  of  tbe  plaintiff  s  title  cannot  be  in- 
quired into  in  an  action  of  forcible  entry  and 
detainer,  admission  of  evidence  thereon  is  ee- 
ror,  unless  pertinent  to  tbe  issue  of  plaintiS's 
possession. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  |  31;  Dec  Dig. 
<g=»6(2).] 

3.  Appeal  and  Bbbob  «=3l060(l)— Pbejudi- 
ciAi.  Ebbob— Statement  or  Counsel. 

In  an  action  of  forcible  entry  and  detainer, 
the  opening  statement  of  plainti£ra  counsel  that 
he  heard  an  attorney  advise  plaintiff  as  to  the 
validity  of  his  title,  and  that  plaintiff  relied 
thereon,  was  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    {    4185;     Dec    Kg.    «=> 

loeo(i).] 

4.  FOBCIBLE  EnTBT  AND  Detaineb  «=35— I.f" 

btbuotions— Peopbiett. 

In  an  action  of  forcible  entry  and  detainer, 
wherein  the  plaintiff  claimed  tiue  by  uninter- 
rupted use  for  a  period  of  years.  It  was  error  to 
instruct  that  if  plaintiff  had  peaceable  poasea- 
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rion  by  nsing  the  land  tor  a  ooalyard  in  connec- 
tion with  his  lot  and  a  place  to  do  pablic  weigh- 
ing, and  that  the  defendant  entered  thereon  and 
removed  the  plaintiff's  coal,  fence,  etc.,  against 
his  will,  to  find  for  the  plaintiff,  since  such  in- 
struction predicated  plaintifrs  recovery  solel|r 
on  some  possession  and  not  on  possession  suffi- 
cient to  establish  title. 

fEd.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  {  15S ;  Dec.  Dig. 
«=>35.] 

5.  FOBCIBIA  Entby  akd  Dstaikkb  9=»35— In- 

8TBUCTI0N8— PbOPBIETT. 

An  instruction  which  purported  to  cover  the 
entire  case  and  directed  verdict  for  plaintiff, 
without  requiring  a  finding  of  the  essential  ele- 
ments of  a  cause  of  action  for  forcible  entry  and 
detainer  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  i  158;   Dec.  Dig. 

&  Apfkai,  and  Bbbob  «=»1177(1)— Detebiq- 

NATION— NeOESSITT  OF  REMAN I>—Qi;ESTZONa 
FOB  JUET— SurFICIENCY  OF  POS8ES8ION. 

Where  the  question  of  sufficiency  of  pos- 
session of  the  plaintiff  in  forcible  entry  and  de- 
tainer cannot  be  disposed  of  on  appeal  as  a  mat- 
ter of  law,  the  case  on  reversal  will  be  re- 
manded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  4604,  4610 ;  Dec  Dig.  «=» 

Appeal  from  Circuit  Court,  St  GeueTieve 
County;  Peter  H.  Huck,  Judge. 
"Not  to  be  officially  published." 
Action  by  0.  C.  Underwood  against  the 
City  of  GaruthersTllle.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Arthur  L.  Oliver  and  Vance  J.  Hlggs,  both 
of  St  Louis,  for  appellant  C.  O.  Sbepard, 
of  Caruthersviile,  for  respondent 

AIXEN,  J.  This  is  an  action  of  forcible 
entry  and  detainer.  Plaintiff  bad  Judgment 
before  a  justice  of  the  peace  of  Pemiscot 
county,  and  upon  defendant's  appeal  to  the 
dreult  court  of  that  county  there  was  a 
verdict  and  Judgment  for  defendant,  and 
plaintiff  thereupon  appealed  to  this  court. 
Under  the  provisions  of  section  3039,  Revised 
Statutes  1908,  the  appeal  was  by  this  court 
transferred  to  the  Springfield  Ck)urt  of  Ap- 
peals, which  court  rendered  a  decision  In  the 
case.  See  Underwood  v.  Caruthersvllle,  146 
Mo.  App.  288,  129  S.  W.  1076.  Thereafter 
the  Supreme  Court  held  the  above-mentlcmed 
section  to  be  unconstitutional  and  void  (see 
Dunham  t.  Nlzon,  232  Ma  98,  133  S.  W. 
336),  and  tbe  cause  was  thereupon  retrans- 
terred  to  this  court  where,  under  the  ruling 
of  the  Supreme  Court  the  Jurisdiction  of 
the  appeal  continued  to  reside.  Thereafter 
this  court  adopted  the  opinion  of  the  Spring- 
field Court  of  Appeals,  and  accordingly  re- 
Tersed  the  Judgment  and  remanded  tbe  cause. 
See  Underwood  v.  CaruthersvlUe,  160  Mo. 
Am».  619,  140  S.  W.  1109.  It  appears  that 
after  tbe  cause  bad  been  remanded  to  the 
circuit  court  of  Pemiscot  county,  a  change 
of  venue  was  taken  by  plaintiff,  and  the  case 


was  sent  to  the  circuit  court  of  Dunklin 
county,  where  a  trial  resulted  in  a  verdict 
and  Judgment  for  defendant;  but  the  court 
set  the  Judgment  aside  for  error  tbonght  to 
have  been  committed  at  tbe  trial.  Thereup- 
on a  change  of  venue  was  granted  tbe  de- 
fendant, and  the  cause  sent  to  tbe  circuit 
court  of  St  Genevieve  county,  where  a  trial 
before  the  court  and  a  Jury  resulted  in  a  ver- 
dict and  Judgment  for  plaintiff,  from  which 
Judgment  the  defendant  prosecatee  the  appeal 
now  before  us. 

The  property  In  question  consists  of  a  strip 
of  land  85  feet  in  length  and  12  feet  in 
width,  In  tbe  dty  of  Caruthersvllle.  It  ap- 
pears that  tbe  defendant  bad  for  many  years 
been  In  possession  of  a  lot  in  tbe  city  ^f 
Caruthersvllle  upon  which  stood  tbe  city's 
public  buildings  fronting  approximately  soutb 
on  George  street  as  we  understand  the  small 
plat  before  us.  Plalntlfl  claimed  to  be  the 
owner  and  in  possession  of  a  lot  lying  im- 
mediately north  and  in  tbe  rear  of  defend- 
ant's said  lot  The  strip  of  ground  in  con- 
troversy lies  along  the  dividing  line  between 
these  two  lots.  Defendant's  city  ball  and 
Jail  stood  upon  its  lot  &nd  there  was  a 
small  building  In  the  rear  thereof,  referred 
to  as  the  engine  house,  used  for  storing 
tbe  city's  fire  apparatus,  which  occupied 
a  strip  of  land  16  feet  in  length  and  8  feet 
wide,  being  a  part  of  the  total  strip  in  con- 
troversy. Plaintiff  used  bis  lot  for  tbe  pur- 
poses of  storing  coal,  in  which  he  dealt  and 
had  thereupon  wagon  scales  with  which  be 
did  public  weighing.  His  testimony  tends 
to  show  that  be  purchased  his  lot  in  1904, 
and  that  thereafter  be  made  some  use  of  a 
part  of  the  strip  of  land  here  in  cimtroversy, 
L  e.,  that  portion  thereof  not  covered  by  de- 
fendant's engine  bouse  above  mentioned,  by 
placing  coal  thereupon  from  time  to  time; 
and  that  in  the  course  of  bis  business  be, 
and  tbe  members  of  the  pubUc  dealing  with 
him,  drove  over  a  portion  of  it  And  it  ap- 
pears that  plaintiff  constructed  a  "bulkhead" 
to  bold  bis  coal  in  place,  which  stood  on  or 
about  the  soutb  line  of  this  strip  in  dispute, 
but  which  appears  to  have  extended  but  13 
feet  along  this  Una  Later  this  "bulkhead" 
fell  down,  and  it  ae&nB  to  have  disappeared 
altogether  long  prior  to  the  alleged  entry 
of  defendant  complained  of.  In  the  latter 
part  of  1006  and  early  in  the  following  year, 
tbe  defendant  removed  its  buildings  from  its 
lot  for  the  purpose  of  erecting  a  new  and 
larger  city  hall  building.  Shortly  after  tbe 
removal  of  the  engine  bouse,  plaintiff,,  in 
March,  1907,  erected  a  fence  upon  what  be 
claimed  to  be  tbe  Une  of  his  lot,  Inclosing 
wltb  his  land  the  strip  in  controversy.  This 
fence  was  erected  at  night  or  early  one 
morning,  when  defendant  had  begun,  or  was 
about  to  begin,  excavating  for  the  foundation 
of  tbe  new  city  ball.  Defendant's  agents  tore 
away  this  fence  and  took  possession  of  tbe 
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strip  of  ground  In  controversy  for  the  city's 
purposes.  At  tMs  time  plaintiff  had,  ac- 
cording to  his  testimony,  from  five  to  seven 
tons  of  coal  upon  the  ground  formerly  oc- 
cupied by  the  engine  house,  and  this  de- 
fendant removed.  Litigation  followed  with 
which  we  are  not  here  concerned;  though 
It  may  be  stated  incidentally,  that  the  rec- 
ord discloses  that  plaintiff  was  -  restrained 
from  replacing  the  fence,  and  that  defendant 
proceeded  to  and  did  build  its  city  hall  upon 
this  strip  at  or  near  the  northern  line  thereof. 
[1]  J.  The  action  of  the  court  In  permitting 
plaintiff's  counsel  to  make  certain  remarks  In 
his  opening  statemiait,  over  the  objections  of 
defendant,  and  to  whldi  exceptions  were 
duly  saved,  Is  assigned  as  error.  Am<mg 
other  things,  plaintiff's  counsel  In  referring 
to  the  entire  lot  of  land  which  plaintiff  claim- 
ed, including  the  strip  in  controversy,  said: 

"Mr.  Oliver,  in  my  presence,  told  Mr.  Under- 
wood that  he  had  examined  the  title  to  this  prop- 
erty, and  if  be  bought  it  he  would  get  a  good  ti- 
tle. Mr.  Underwood,  relying  on  these  state- 
ments, paid  bis  money  for  this  property." 

[2,  3]  We  think  that  this  assignment  of  er- 
ror Is  well  taken.  The  merits  of  the  title 
cannot  be  inquired  Into  in  an  action  of  this 
character.  See  section  7677,  Rev.  Stat  1009 ; 
Underwood  v.  Caruthersville,  146  Mo.  App. 
288,  129  S.  W.  1076  and  cases  cited.  And 
evidence  concerning  the  title  is  inadmissible 
unless  It  be  In  a  case  where  evidence  of  this 
character  Is  pertinent  to  the  Issue  of  plain- 
tiff's possession.  See  Moore  v.  Shoup,  123  Mo. 
App.  409,  100  S.  W.  53.  And  In  any  event 
the  statement  by  counsel  to  the  effect  that 
he  heard  an  attorney  advise  plaintiff  as  to 
the  title,  and  that  plaintiff  relied  upon  this, 
was  prejudicial.  Later  .when  plaintiff  under- 
took, of  his  own  initiative,  to  testify  to  this 
same  thing,  an  objection  was  sustained  and 
his  testimony  stricken  out  But  the  state- 
ment of  plalntlfTs  counsel  quoted  above,  and 
others  of  much  the  same  tenor  and  purport, 
were  permitted  to  be  made  to  the  jury.  Such 
statements  we  think  were  clearly  prejudicial 
to  the  defendant 

II.  Though  upon  the  former  appeal  It  was 
snggested  in  the  opinion  that  the  Instruc- 
tions should  be  few  and  couched  in  simple, 
plain  language,  the  cause  upon  this  last  trial 
was  submitted  to  the  Jury  by  sixteen  Instruc- 
tions. Nine  of  them,  according  to  the  ab- 
stract before  us,  were  given  at  plaintiff's  re- 
quest, and  seven  at  the  request  of  defendant. 

[4]  Several  of  plaintiff's  Instructions  are 
complained  of.  The  first  told  the  Jury  that 
If  they  found  that  plaintiff  "had  such  peace- 
able possession  of  the  strip  of  land  in  ques- 
tion, as  to  use  said  land  for  a  coalyard  and 
to  use  said  strip  of  land  in  connection  with 
his  lot  adjoining  the  strip  in  dispute  as  a 
coalyard,  and  a  place  to  do  public  weighing," 
and  that  defendant  entered  thereupon,  re- 
moved plaintiff's  coal,  fence,  eta,  and  against 
plaintiff's  will  took  possession  of  the  land, 
then  to  find  for  plaintiff.    CDils  told  the  Jury, 


in  effect,  that  the  mere  fact  that  plaintiir 
made  some  use  of  this  strip  In  connection 
with  his  business  sufficed  to  show  such  pos- 
session in  plaintiff  as  to  entitle  him  to  main- 
tain the  action.    This  was  error. 

[6]  Another  Instruction  for  plaintiff  is  u 
follows : 

"That  the  plaintiff  was  In  good  faith  in  erect- 
ing the  fence  spoken  of  by  the  witnesses,  and 
which  defendant  is  charged  with  having  torn 
down  at  the  time  of  the  alleged  forcible  entry, 
and  that  plaintiff  did  not  erect  said  fence  (oletf 
for  the  purpose  of  securing  some  advantage  in 
expected  litigation  between  him  and  the  defend- 
ant, then  you  should  find  the  defendant  gnOty  of 
forcible  entry  and  detainer  and  that  plaintiS  is 
entitled  to  the  possession  of  the  land  in  quea- 
tion." 

While  it  was  said  In  the  opinion  In  tbe 
former  appeal  that  the  good  faith  of  plain- 
tiff In  erecting  the  fence  was  "the  real  issne 
in  this  case,"  an  Instruction  such  as  that  on- 
der  discussion  should  not  be  given  to  tbe 
Jury.  It  purports  to  cover  the  mtlre  case 
and  directs  a  verdict  for  plaintiff  wlthont  re- 
qnlrlng  a  finding  of  the  essential  elements 
necessary  to  a  cause  of  action  for  forcible  en- 
try and  detainer. 

III.  There  are  other  questions  pertaining 
to  the  tDStructions,  but  they  need  not  be  dis- 
cussed. It  Is  clear  that  the  errors  noted,  if 
not  others,  are  such  as  to  necessitate  tbe  re- 
versal of  the  judgment  and  the  remanding 
of  the  cause  for  another  trial.  But  the  writ- 
er Is  of  the  opinion  that  plaintiff  made  do 
case  for  the  jury,  and  that  our  order  shoold 
be  one  of  outright  reversal. 

The  undisputed  facts  show  that  defendant 
bad  possession  for  some  years  of  this  entire 
strip  of  land  In  controversy.  Indeed,  tbe 
city's  engine  house  was  buUt  upon  and  occu- 
pied for  years  a  very  considerable  part  of  it 
This  engine  house  was  connected  with  the 
dty  hall;  that  Is,  as  plaintiff  himself  testi- 
fied, "It  was  joined  on  the  end  of  the  comer 
room  of  the  city  haU."  The  two  lots,  belong- 
ing respectively  to  plaintiff  and  defendant, 
are  rectangular  in  shape,  as  are  the  other 
lots  In  this  block.  The  fact  that  the  city's 
buildings  covered  the  greater  part  of  one  end 
of  this  strip  of  land  was  notice  to  plaintiff, 
and  to  every  one  else,  that  the  city's  posses- 
sion extended  at  least  to  the  rear  wall  of  tbe 
engine  house.  When  plaintiff  purchased  bis 
lot,  he  fenced  It  on  three  sides,  but  did  not 
place  a  fence  between  his  lot  and  that  of  de- 
fendant. It  appears  that  he  did  place,  on  or 
about  the  line  which  he  has  asswted  to  be 
the  true  line,  a  "bulkhead,"  extraidlng  for  a 
short  distance  only,  and  Intended  to  support 
coal  which  he  might  store  npon  the  premises- 
It  was  evidently  a  simple  affair,  made  of 
planks  to  prevent  the  coal  ttoea  rolling  abont 
It  did  not  extend  across  the  entire  lot  to  the 
engine  house,  and  it  does  not  appear  that  it 
was  put  up  as  and  for  a  fence,  In  order  to 
define  a  possession  then  claimed  by  plaintiff, 
but  merely  to  support  his  coal.  It  fell  down, 
and  it  la  conceded  that  it  had  been  removed 
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or  had  disappeared  altogether  prior  to  the 
time  of  the  erection  by  plaintiff  of  the  fence 
In  March,  1907. 

Respondent  contends  that  plaintiff  had 
been  In  poaaession  of  this  strip  of  ground,  ex- 
closive  of  that  occupied  by  the  engine  room, 
tor  a  period  of  more  than  two  years  by  rea- 
son of  his  oae  thereof  in  connection  with  bis 
coalyard.  Bnt  it  does  not  appear  that  plain- 
tiff's acts  in  this  connection  were  of  snch 
cbaracter  as  to  give  him  a  possession  which 
the  law  will  recognise  and  protect  under  the 
circumstances.  It  was  an  open,  notorious, 
and  risible  fact  that  defendant's  buildings 
extended  over  and  stood  upon  one  end  of  this 
strip.  Its  occuiMncy  of  Its  lot  was  such  orig- 
Uially  as  to  carry  with  it  the  possession  of 
the  entire  lot,  including  the  strip  in  con- 
troversy. After  plaintiff  had  acquired  the 
lot  in  the  rear  of  defendant's  lot,  he  began, 
according  to  bis  testimony,  to  dump  coal 
upon  a  part  of  that  portion  of  the  strip  not 
occopfed  by  the  engine  bouse.  As  plaintiff 
said,  no  one  objected  to  this.  He  did  not 
bare  coal  stored  njwn  bis  premises  through- 
out the  entire  year.  He  dealt  therein  In  a 
small  way,  and,  as  he  testified,  was  con- 
stantly hauling  coal  in  and  out  "during  the 
winter  and  early   fall." 

Granting  that  plaintiff  from  time  to  time 
damped  coal  upon  some  i>f  this  ground,  and 
that  he  and  thotie  dealing  with  him  drove 
oTer  some  of  It  from  time  to  time,  these  acts 
do  not  appear  to  show  such  possession,  un- 
der the  circumstances,  as  to  entitle  plaintiff 
to  maintain  this  action.  In  suits  of  this 
character,  what  acts  will  constitute  posses- 
sion is  a  matter  for  the  courts.  De  Graw  v. 
Prior,  flO  Mo.  56.  And  the  facts  shown  in 
evidence  do  not  make  it  appear  that  plaintiff 
ever  acquired  open,  equivocal,  and  well-de- 
fined possession  of  this  land. 

After  acquiring  bis  lot,  plaintiff  did  not 
undertake  to  Inclose  this  strip  therewith  by 
a  fence,  or  otherwise  definitely  establish  the 
line  later  claimed  by  blm  to  be  the  true  line. 
Hie  so-called  bulkhead  (to  which  plaintiff 
lometlmes  refers  In  his  testimony  as  a  bulk- 
head fence)  was,  as  said,  not  a  fence  at  all. 
It  did  not  extend  entirely  across  the  vacant 
portion  of  the  lot,  and  was  evidently  not  in- 
tended to  mark  the  boundary  of  the  posses- 
sion claimed  by  plaintiff.  Its  purpose  was 
merely  to  prevent  plaintiff's  coal  from  rolling 
about  AHA  It  later  disappeared  altogether, 
leaving  nothing  to  definitely  determine  the 
boundary  line.  Any  physical  possession  aris- 
ing by  virtue  of  It  was  abandoned.  Dyer  v. 
Beltz,  14  Mo.  Ah>.  46.  And  there  is  no  testi- 
mony that  at  the  time  of  defendant's  alleged 
Qitiy  there  was  any  coal  on  that  part  of  the 
(trip.  Tbere  were,  as  said,  a  few  tons  of 
coal  on  the  end  of  the  strip  which  was  for- 
merly occupied,  for  the  most  part,  by  the  en- 
gine bouse.  This  coal  had  been  placed  there 
tfter  the  removal  of  the  building,  and  be- 
fore the  work  of  excavating  began.    And  de- 


fendant's witnesses  testified  that  it  was  put 
there  after  plaintiff  bad  erected  the  fence  in 
March,  1907. 

It  seems  that  the  only  physical  possession 
obtained  by  plaintiff,  by  virtue  of  his  tres- 
passes upon  this  land,  that  was  of  a  definite 
and  exclusive  (Aaracter,  was  that  acquired 
by  the  erection  of  the  fence  in  March,  1907. 
This  was  evidently  the  view  taken  In  the 
opinion  on  the  former  appeal,  for  It  Is  said: 

"When  plaintiff  built  the  fence,  that  gave  him 
the  physical  possession  of  the  land,  and,  if  the 
law  will  recognize  and  protect  that  possession, 
the  defendant  could  not  forcibly  enter  and  oust 
him,  but  if  it  be  true,  as  indicated  by  some  of 
the  testimony,  that  plaintiff  erected  the  fence 
solely  for  the  puipose  of  securing  some  advan- 
tage in  expected  htigation  between  him  and  de- 
fendant, then  his  pretended  posaession  can  avail 
him  nothing  and  the  law  will  leave  him  where  it 
found  him.  Underwood  v.  Caruthersville,  146 
Mo.  App.  loc.  dt.  294,  296, 129  S.  W.  1078. 

Upon  the  facts  of  the  record  before  us,  this 
view  appears  to  be  eminently  correct,  and 
ought  to  be  adhered  to. 

It  is  true,  as  learned,  counsel  for  respond- 
ent asserts,  that  It  Is  not  always  essential  in 
cases  of  this  character  that  one  claiming  pos- 
sesion of  land  inclose  the  same  by  a  fence. 
The  extent  of  the  occupation  may  otherwise 
sufficiently  appear.  But  this  is  a  controversy 
between  the  owners  of  two  adjoining  city 
lots,  which,  so  far  as  this  record  shows,  had 
never  been  separated  by  a  fence  prior  to  1907. 
Under  such  circumstances,  surely  one's  pos- 
session of  a  strip  such  as  that  in  controversy 
must  be  manifested  by  something  which  defi- 
nitely and  unequivocally  establishes  the  ex- 
tait  of  the  occupation.  See  Keen  v.  Schwelg- 
ler,  70  Mo.  App.  loc.  dt  422,  423. 

L«t  us  conrider  then  the  physical  posses- 
sion acquired  by  plaintiff  by  virtue  of  the 
construction  of  this  fence  in  March,  1907.  In 
the  course  of  the  opinion,  on  the  former  ap- 
peal, it  is  said: 

"Another  well-settled  principle  of  law  is  that 
possession  taken  piimanly  for  the  purpose  of 
securing  an  advantage  in  threatened  or  expected 
litigation  is  not  such  a  possession  as  the  court 
will  recognize,  and  it  cannot  be  made  the  foun- 
dation of  any  sort  of  action  as  between  that 
party  and  the  one  against  whom  the  advantage 
was  sought  by  the  act  of  taking  possession. 
EWer  v.  Reitz,  14  Mo.  App.  45;  Swayze  v.  Bride, 
84  Mo.  App.  414;  Apperson  v.  Allen,  42  Mo. 
App.  83T :  Buck  v.  En<£cott,  103  Mo.  App.  248, 
77  S.  W.  85 ;  MUem  v.  Freeman,  136  Mo.  App. 
117,  117  S.  W.  644."  Underwood  v.  Caruthers- 
ville, 146  Mo.  App.  loc.  cit  294, 129  S.  W.  107& 

Without  attempting  the  unprofitable  task 
of  a  com]>arison  of  the  evidence  contained 
in  this  record  with  that  in  the  record  on  the 
former  appeal,  it  may  tie  said  that  the  record 
before  us  shows  beyond  controversy  that 
plaintiff  erected  this  fence,  which  was  built 
during  the  night  or  very  early  one  morning, 
solely  for  the  purpose  of  securing  a  supposed 
advantage  in  litigation;  and  that  plaintiff 
should  be  held,  as  a  matter  of  law,  to  have 
thereby  acquired  a  mere  pretended  and 
"scrambling  possession,"  In  the  enjoyment  of 
which  the  law  will  not  protect  him. 
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AU  of  defendant's  evidence,  definitely 
touching  the  matter  (and  many  witnesses  tes- 
tified), goes  to  show  that  plaintiff  erected  this 
fence  after  the  lines  had  been  run  and  the 
stakes  set  upon  this  strip  of  ground  for  the 
foundation  work  for  the  new  building.  And 
there  Is  much  positive  testimony  that  the 
work  of  excavation  had  actually  been  begun. 
Plaintiff,  in  testifying  in  his  own  behalf,  de- 
nied that  the  lines  had  been  run  before  he 
erected  this  fence,  claiming  that  this  work 
was  begun  some  three  days  later.  But  plain- 
tiff's own  testimony  shows  that  the  old  build- 
ings had  been  removed,  that  there  was  buUd- 
ing  material  on  hand,  and  preparations  under 
way  for  the  construction  of  the  new  city  hall. 
And  it  was  an  open,  notorious  fact  that  this 
work  was  about  to  begin,  if  indeed,  as  all 
the  other  testimony  in  the  case  shows.  It  was 
not  already  under  way.  Plaintiff  admits 
that  he  employed  a  helper  and  erected  this 
fence  very  early  one  morning  when  no  one 
was  about.  The  "scrambling  possession" 
thus  obtained  by  him  is  not  such  possession 
as  the  law  will  recognize  and  protect. 

In  Dyer  v.  Reltz,  supra,  a  case  of  this  pre- 
cise character,  this  court,  In  an  opinion  by 
Lewis,  P.  J.,  said: 

"Posaessicm  •  •  •  means  a  real  dominion, 
capable  of  devoting  the  property  to  some  benefi- 
cial use,  however  bdirII,  by  him  who  enjoys  it. 
Procedure  must  be  invoked  in  behalf  of  such 
dominioUj  as  a  subatantial  right,  whose  enjoy- 
ment is  invaded,  or  withheld;  and  not  for  the 
mere  purpose  of  securing  a  vantage  ground  for 
other  litigation.  The  suitor  who  employs  it  for 
the  latter  purpose  attempts  a  fraud  upon  the 
law.  He  would  have  the  courts  employed,  not 
in  administering  justice  between  litigants,  but  in 
rewarding  only  the  most  skillful  strategist. 
Such  a  case  is  exactly  presented  by  the  party 
who  relies  on  what  has  been  apdy  called  a 
'scrambling  possession.'  It  is  a  possession  with- 
out any  savor  of  the  legitimate  enjoyment  of 
property  rights,  and  neither  sought  nor  secured 
on  any  such  account ;  but  which  is  only  scram- 
bled for,  by  one  party  or  by  both,  because  of 
some  supposed  advantage  it  may  command  in  a 
pending  struggle.  The  uniform  course  of  adjudi- 
cation, here  and  elsewhere,  has  always  been  to 
refuse  recognition  of  such  a  miscalled  possession 
as  investing  its  claimant  with  any  title  to  the 
protection  offered  in  behalf  of  a  peaceable  oc- 
cupancy, however  acquired,  which  the  holder  in- 
tends and  uses  simply  as  an  exercise  of  that  do- 
minion which  insures  an  enjoyment  of  the  ordi- 
nary and  accustomed  rights  of  property.  Keene 
V.  Schnedler,  9  Mo.  App.  597.  The  argument 
here  made  for  the  plaintiffs  seems  to  assume 
that  the  act  of  building  a  fence  or  indosure  cre- 
ates ipso  facto  a  peaceable  possession  in  the 
builder,  which  he  may  ever  thereafter  maintain 
by  the  action  of  forcible  entry  and  detainer.  We 
know  of  no  law  to  that  effect.  If  the  party  com- 
mit a  trespass,  in  order  to  build  the  fence,  he 
will  still  be  a  trespasser,  notwithstanding  the 
fence.  If  the  fence  be  only  a  feature  of  his 
strategy  to  gain  advantages  in  litigation,  it  will 
not  better  his  position.  It  sufficiently  appears 
from  the  action  of  the  circuit  court,  in  giving 
and  refusing  instructions,  that  the  learned  judge, 
sitting  ns  a  jury,  did  not  find  from  the  evidence 
any  disturbance  by  the  defendants  of  an  actual 
and  peaceable  possession  held  by  the  plaintiffs 
and  entitled  to  legal  protection.  In  our  view 
of  the  testimony,  he  could  not  well  have  erred  In 
finding  that  the  hasty  erection  on  the  morning 


of  October  13,  1881,  was  a  mere  ■cramhling  ef- 
fort by  the  plaintiS  to  gain  a  certain  status  in 
prospective  utigation,  and  was  not  in  any  sense 
a  peaceable  or  bona  fide  acquisition  or  assertiMi 
of  actual  possession,  sufiicient  to  furnish  at 
foundation  for  the  present  proceeding." 

The  doctrine  thus  asserted  appears  to  t>e 
altogether  sound  and  wbolesomeu  One  in. 
I>eaceable  possession  of  premises  (i.  e.,  sucb. 
possession  as  the  law  will  recognize)  is  enti- 
tled to  maintain  forcible  entry  and  detainer, 
though  he  may  in  fact  have  no  title  to  the 
land  and  no  right  of  i>08sessi<Hi.  But  this 
peaceable  possession  which  will  enable  him 
to  maintain  the  action  must  not  be  one  whltdi 
a  mere  trespasser  has  obtained  by  a  scram- 
bling process,  or  through  some  secret  artifice 
or  design,  whereby  he  lias  obtained  physical 
occupation  of  the  land  for  the  sole  purpose  of 
gaining  an  advantageous  status  in  litigation. 

[•]  RE3YNOLD8,  P.  J.,  and  NORTONI.  J., 
concur  in  what  is  said  as  to  the  errors  noted, 
occurring  at  the  trial,  but  are  of  the  oplnloa 
that  the  question  of  plaintiff's  possession  is 
not  one  to  be  disposed  of  as  a  matter  of  law. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


KlNGltAN  PLOW  CO.  v.  JOTCB  et  aL 
(No.  13790.) 

(St  Louis  Court  of  Appeals.    Missouri    Mard 

7,  1916.     Rehearing  Denied 

March  28,  1916.) 

1.  SAI.es    ®=»450— "CONDITIONAI,   SaIX." 

The  term  "conditional  sale"  is  commonly  ap- 
plied to  a  class  of  transactions  where,  by  the 
terms  of  the  contract,  the  possession  of  the 
goods  is  delivered  to  the  buyer  but  the  property 
in  them  is  to  remain  in  the  seller  till  the  pay- 
ment of  the  price;  the  buyer  being  entitled  to 
possession  and  use  tUl  de&iult  in  payment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1321 ;   Dec  Dig.  <S=>450. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conditional  Sale.] 

2.  Saixs    «=»457— Conditional    Sales— Na- 
ture OF  CONTKACT. 

An  order  for  goods  which  the  signer  agrees 
to  receive  and  settle  for  on  terms  and  conditions 
specified,  designating  the  price  which  is  to  be 
paid  as  the  goods  are  sold,  containing  no  words 
constituting  an  agreement  on  the  one  hand  to 
sell  and  on  the  other  to  buy,  but  reserving  title 
in  the  seller  and  authorizing  it  to  draw  on  the 
supply  of  goods  ordered  to  fill  orders  in  the 
buyers  vicinity,  is  not  a  conditional  sale,  but 
a  bailment  for  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  §  1335;   Dec  Dig.  «=»457.] 

3.  Sales    «=»457— Condihonai.   Saixs— Na- 
TUBE  or  Contract. 

That  an  order  for  goods  employs  the  word 
"purchaser"  and  contains  a  general  provision 
that  all  goods  are  subject  only  to  a  certain  war- 
ranty does  not  affect  the  construction  of  the 
contract  a*  a  conditional  sale  or  bailment  for 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8  1335;    Dec.  Dig.  «==467.] 
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4.  gAUn!     e=»457— COKDITIONAI,     SAIJ!8— NA- 
TDBB  or  CONTKACT. 

A  proviaion,  in  an  order  for  goods  to  be  paid 
for  as  sold  that  if  the  signer  should  become  in- 
solrent,  make  an  assignment,  sustain  loss  by 
fire  or  other  caanalty,  transfer  property  or 
close  oot  business,  all  obligations  provided  for 
in  the  contract  should  become  due  and  payable 
at  once  does  not  change  the  instrument  into  a 
conditional  sale,  but  merely  matures  such  obli- 
gations as  are  imposed  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  !  1335;    Dec.  Dig.  <8=»457.] 

5.  Sales  «=>457  —  Conditionai,  Saixs  — Na- 
tuke  of  contbact. 

That  a  company  ordering  goods  paid  the 
freight  and  wag  authorized  to  vx  its  selling  vnc- 
es,  retaining  the  difference  between  the  agre^ 
prices  for  which  it  was  to  account  to  plaintiff 
and  its  own  selling  prices  as  compensation  and 
to  coTer  expense,  does  not  make  the  contract 
one  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1335;  Dec.  Dig.  «=s>457.] 

Appeal  from  Circuit  Court,  Scwtt  County; 
James  A.  Flncb,  Judge. 

Action  by  the  Kingman  Plow  Company 
against  James  B.  Joyce  and  others,  trustees 
of  the  Farmers'  Mercantile  Company.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Stntdevant  ft  Stnrdevant  and  Chas.  A. 
Powers,  all  of  St  Louis,  for  appellant  E. 
L.  Ward,  of  Caruthersvllle,  for  respondents. 

ALLEN,  J.  This  Is  an  action  to  recover 
the  sum  of  f610,  the  alleged  purchase  price 
of  certain  personalty  delivered  by  plaintiff 
to  the  Farmers'  Mercantile  Company.  Plain- 
tiff corporation  conducts  a  wholesale  busi- 
ness, and  In  1910  the  Farmers'  Mercantile 
Company,  a  corporation  (hereinafter  referred 
to  as  the  "Mercantile  Company"),  was  en- 
gaged In  conducting  a  retail  store  at  Van- 
duser,  Scott  county,  Mo.  Under  a  written 
order  executed  by  the  Mercantile  Company 
on  September  3,  1910,  plaintiff  shipped  to  It 
15  wagons  and  5  "Clinton  boxes."  It  ap- 
pears that  3  of  the  wagons  were  afterwards 
returned  to  plaintiff,  and  that  2  were  sold 
by  the  Mercantile  Company  and  payment 
made  to  plaintiff  therefor.  In  June,  1911,  the 
store  buildings  of  the  Mercantile  Company 
were  destroyed  by  fire,  whereby  the  10  wag- 
ons remaining  in  that  company's  possession, 
and  the  5  boxes  were  totally  destroyed. 
Thereafter  the  defendants  .were  appointed 
trustees  of  the  Mercantile  Company  in  a  pro- 
ceeding for  the  dissolution  of  that  corpora- 
tion; and  plaintiff  Instituted  this  action 
against  them  as  such  trustees.  At  the  close 
of  plalntifTs  case  the  court  gave  a  peremptory 
instruction  offered  by  defendant.  In  the  na- 
ture of  a  demurrer  to  the  evidence.  Plain- 
tiff thereupon  took  a  nonsuit,  and,  upon  the 
court's  refusal  to  set  the  nonsuit  aside,  ap- 
pealed. 

The  written  order  of  September  3,  1910, 
signed  by  the  Mercantile  Company,  la,  for 
the  most  part,  a  printed  form  furnished  by 


plaintiff.  It  Is  addressed  to  plaintiff  and 
proceeds  as  follows : 

"Please  ship  the  goods  hereafter  specified  on 
or  about  19       -or  as  soon  thereafter  as 

possible,  via  from  to  Farmers'  Mer- 

cantile company  *  •  •  the  freight  charges  to 
be  paid  by  the  undersigned  unless  otherwise 
agreed  and  stipulated  herein  in  writing,  and  the 
undersigned  agrees  to  receive  and  settle  for 
same  upon  these  and  other  terms  and  conditions 
printed  on  back  hereof  which  are  hereby  agreed 
to  as  being  our  contract. 


No. 

Description. 

Price  Each. 

16 

Clinton  wagons  complete  with 
spring  seats  but  no  brakes 

55.00 

5 

28''  Clinton  boxes 

12.— 

Upon  the  face  of  the  order  the  following 
provisions  were  written,  viz. : 

"Payable.  Tliese  wagons  are  to  be  paid  for  as 
sold." 

"Kingman  Plow  Co.  reserves  the  right  to  draw 
on  these  wagons  to  fill  orders  taken  in  south- 
east Mo." 

The  printed  matter  on  the  back  of  the  or- 
der, referred  to  in  the  latter,  contains  cer- 
tain provisions  not  applicable  to  this  trans- 
action, having  to  do  with  plowshares,  shovels, 
etc.  And  certain  other  provisions  are  here 
wholly  irrelevant.  So  much  thereof  as  could 
possibly  have  any  bearing  upon  the  case  be- 
fore us  Is  as  follows: 

"If  requested,  notes  with  highest  legal  rate 
of  interest  per  annum  from  maturity,  unless 
otherwise  specified  Cncluding  exchange  and  col- 
lection charges),  will  be  given  to  you  (plaintiff) 
on  receipt  of  invoice  and  bill  of  lading  in  set- 
tlement of  same,  it  being  expressly  understood 
that  title  to  the  goods  shall  not  pass  until  said 
notes  are  paid  in  money.    •    •    • 

"The  undersigned  purchaser  agrees  to  look  to 
transportation  companies  for  all  losses  or  dam- 
ages to  goods  in  transit  when  receipted  for  in 
good  order.    •    •    • 

"If  the  undersigned  purchaser  countermands 
this  order,  or  any  part  thereof,  or  causes  ship- 
ment to  be  held  beyond  present  season,  the  un- 
dersigned purchaser  agrees  •  •  •  to  pay  fif- 
teen per  cent  of  the  net  amount  of  the  goods 
herein  ordered  to  you  as  agreed  and  liquidated 
damages. 

"It  is  distinctly  understood  that  all  goods  are 
sold  subject  to  the  following  warranty  and  no 
other,  viz.:  That  they  are  well  made  of  good 
material,  are  durable  if  used  with  proper  care 
and  will  do  the  work  for  which  they  are  intend- 
ed.   ••    * 

"Should  the  undersigned  become  insolvent, 
make  an  assignment,  remove  to  another  place, 
execute  a  chattel  mortgage,  sustain  loss  by  fire 
or  other  casualty,  transfer  property  or  close 
out  business,  or  in  case  of  death  of  any  member 
of  the  firm  or  failure  to  carry  out  the  conditions 
of  this  contract  or  if  bankruptcy  or  attachment 
or  other  legal  proceedings  be  begun  against  pur- 
chaser, all  obligations  provided  for  in  this  con- 
tract or  arising  therefrom,  shall  become  due  and 
payable  at  once,  or  at  any  time  thereafter,  at 
your  option.    •    •    • 

"It  is  expressly  agreed  that  the  title  to  and 
ownership  of  all  goods  shipped  under  this  con- 
tract shall  remain  vested  in  you,  unless  at  your 
option  it  shall  be  expressly  wwved  in  writing 
and  the  goods  are  to  be  held  at  all  times  subject 
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to  your  order  antil  paid  for,  if  sales  are  made  | 
before  payment,  they  shall  be  made  only  in  the  I 
regular  course  of  business  and  the  proceeds  of 
all  such  sales,  whether  cash,  book  accounts  or 
notes,  are  to  be  held  as  ybur  property  in  trust, 
until  all  obligations  provided  for  in  tliis  con- 
tract or  arising  therefrom  are  fully  paid  in  mon- 
ey or  until  full  payment  is  made  at  the  net  pric- 
es herein  specified  but  nothing  in  this  clause 
shall  release  the  undersigned  purchaser  from 
making  payments  as  above  stipulated.  It  is 
further  agreed  that  notes  takenby  you  are  not 
accepted  as  payment  or  a  novation  of  waiver  of 
this  contract;  and  shall  not  be  construed  as  a 
waiver  of  your  right  to  have  the  same  recorded, 
or  right  to  take  possession  of  said  goods  on  de- 
mand, but  that  the  same  shall  be  binding  as  be- 
tween parties,  their  successors  and  assigns." 

The  rights  of  the  parties  depend  upon  the 
construction  to  be  placed  upon  this  tnstni- 
ment  when  taken  as  a  whole.  PlalntUTs  ac- 
tion proceeds  upon  the  theory  that  the  con- 
tract thus  entered  into  was  one  of  sale, 
though  the  title  to.  the  goods  was  reserved 
by  the  seller  nntll  they  were  paid  for,  that 
the  transaction  was  a  "conditional  sale,"  and 
that  where  goods  are  thus  sold  and  deliver- 
ed, the  seller  retaining  the  title  as  security 
for  the  paymedt  of  the  purchase  price,  they 
are  at  the  buyer's  risk,  and  he  Is  liable  for 
the  purchase  price  though  they  are  destroyed 
by  fire  or  other  casualty  while  In  his  pos- 
session. 

[1]  The  term,  "conditional  sale,"  Is  com- 
monly applied  to  "a  class  of  transactions 
where  by  the  terms  of  the  contract  the  posses- 
sion of  the  goods  is  delivered  to  the  buyer, 
but  the  property  in  them  is  to  remain  in  the 
seller  until  the  payment  of  the  price,"  though, 
as  pointed  out  by  the  writers  generally,  the 
term  is  Inaccurate,  and  bends  to  confusion, 
since  the  transaction  Is  not  in  reality  a  sale, 
but  an  agreement  to  sell.  See  35  Oyc.  651, 
6S2. 

"It  is  the  distinguishing  feature  of  the  so-call- 
ed conditional  sale  that  ue  title  to  or  property 
in  the  goods  remains  in  the  seller  until  pay- 
ment of  the  price ;  but  the  buyer  is  entitled  to 
the  possession  and  use  of  the  goods  until  default 
in  payment  The  security  retained  by  the  sell- 
er is  not  a  lien,  but. a  reservation  of  title  and 
the  right  to  pursue  the  property  in  specie."  35 
Oyc.  652,  653. 

Learned  counsel  for  plalntUT  (appellant 
here)  contend  that  the  transaction  here  In- 
volved is  a  "conditional  sale,"  within  the 
aforesaid  meaning  of  that  term,  and,  proceed- 
ing upon  this  hypothesis,  cite  a  number  of  au- 
thorities In  supi)ort  of  the  further  contention 
that  In  a  case  of  such  character  the  seller 
may  recover  the  agreed  purchase  price, 
though  the  goods,  in  the  buyer's  possession, 
may  have  been  in  the  meantime  destroyed 
without  his  fault  In  Tufts  v.  Wynne  et  aL, 
45  Mo.  App.  42,  cited  by  appellant,  the  suit 
was  upc«i  promissory  notes  given  by  the  de- 
fendants In  part  payment  of  the  purchase 
price  of  a  soda  fountain  purchased  from 
plaintifT.  The  contract  of  sale  provided  that 
the  title  was  not  to  pass  until  the  entire  pur- 
chase price  was  paid.  Defendants  "took  the 
apparatus  into  their  possession  and  used  it 


ija  all  respects  as  their  own,"  and,  while  thus 
in  their  possession.  It  was  destroyed  by  fire. 
It  was  held  that  the  destruction  of  the  pr(^ 
erty  did  not  relieve  defendants  from  their 
obligation  to  pay  the  balance  of  the  purdiase 
price  evidenced  by  the  notes  sued  upon.  In 
this  connection,  see  Snyder  v.  Murdock,  51 
Mo.  175,  and  Walker  v.  Owen,  79  Mo.  569,  re- 
ferred to  in  Tufts  V.  Wynne,  supra,  each  of 
which  involved  a  contract  for  the  sale  of 
realty.  In  Farmer  v.  Moore,  73  Mo.  App.  527, 
the  contract  under  scrutiny  was  held  by  this 
court  to  be  one  of  sale — 

"with  the  right  reserved  in  the  vendors  to  retake 
the  property  if  not  paid  for  in  one  year,  and  to 
collect  the  value  of  the  use  of  the  property  for 
the  time  it  should  remain  in  the  possession  of 
the  defendants,  or  to  collect  the  selUng  price 
with  8  per  cent,  interest." 

It  would  serve  no  useful  pariMjse  to  refer 
to  the  many  other  authorities  dted  and  re- 
lied upon  by  appellant  in  this  connection. 
For  the  purposes  of  this  suit,  it  may  be  con- 
ceded, without  deciding,  that  where  the  con- 
tract is  one  of  sale,  upon  credit,  and  there- 
under the  goods  are  delivered  to  the  buyer, 
the  seller  reserving  In  himself  the  title  until 
the  purchase  price  is  paid,  the  destruction  of 
the  goods  in  the  buyer's  possession  by  fire 
or  like  casualty  will  not  relieve  him  from 
his  obligation  to  pay  the  purchase  price.  Aa 
to  thhi,  it  is  said  in  35  Cye.  at  pages  670,  671: 

"In  some  jnrisdictions  the  rule  prevails  that 
on  a  conditional  sale,  since  the  title  remains  in 
the  seller,  the  goods  are  at  his  risk,  and,  in  the 
event  of  their  destruction  or  injury  without  the 
buyer's  fault,  the  seller  must  bear  the  loss,  fol- 
lowing in  this  regard  the  rule  that  prevails  as 
to  sales  generally.  It  is  to  be  noted,  however, 
that  under  a  conditional  sale  the  buyer  is  ordi- 
narily vested  with  all  the  incidents  of  ownership 
except  the  title,  and  by  the  wcdght  of  authority 
the  risk  of  loss  is  therefore  to  be  borne  by  the 
buyer^  and  he  is  liable  for  the  price,  notwith- 
standing injury  to  or  destruction  of  the  goods" 
(citing  an  array  of  authorities,  among  them 
Tufts  V.  Wynne,  supra). 

[2]  But  an  examination  of  the  written  in- 
strument upon  which  plaintiff  here  relies  has 
convinced  us  that  the  contract  here  Involved 
is  not  one  of  sale ;  that  there  was  no  sale  of 
the  property  here  in  question,  condlti<«uil  or 
otherwise. 

.  "An  agreed  price,  a  vendor,  a  vendee,  as 
agreement  of  the  former  to  sell  for  the  agreed 
price,  and  an  agreement  of  the  latter  to  bny  for 
and  to  pay  the  agreed  price  are  essential  ele- 
ments of  a  contract  of  sale.  ♦  •  •  The  pow- 
er to  require  the  restoration  of  the  subject  of 
the  agreement  is  an  indelible  incident  of  a  con- 
tract of  bailment."  Sanborn,  C.  J.,  in  Be  Co- 
lumbus Buggy  Co.,  143  Fed.  859,  74  O.  C.  A 
611. 

The  contract  before  us  contains  no  words 
constituting,  or  purporting  to  constitute, 
an  agreement  on  plaintifTs  part  to  sell  these 
goods,  and  none  binding,  or  purporting  to 
bind,  the  Mercantile  Company  to  buy  then 
and  pay  an  agreed  price  therefor.  Upon  its 
face  the  Instrument  is  an  order,  directed  to 
plaintiff,  to  ship  certain  goods,  whldi  the 
Mercantile  Company  agrees  to  "receive  and 
settle  for,"  uj;>ou  the  terms  and  ooQdltiona 
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specified.  Pricea  are  designated,  but  no 
words  are  employed  oonsUtutiiig  an  agree- 
ment on  the  one  band  to  sell  and  on  the  oth- 
er to  buy.  Hie  terms  and  conditions  sped- 
lled  on  the  face  of  the  order  are  that  Itie 
wagons  are  "to  be  paid  for  as  sold,"  and  that 
plaintiff  reserred  the  right  to  "draw  on" 
them  to  flu  orders  in  southeast  Missouri. 

[3]  Turning  to  the  printed  matter  on  the 
back  of  the  instrument,  we  find  nothing  to 
make  the  contract  appear  to  be  one  of  sale. 
The  incidental  employment  of  the  word  "pur- 
chaser" is,  in  Itself,  of  little,  if  any,  sig- 
nificance. And  the  general  provision  found 
in  this  printed  "form"  (evidently  one  design- 
ed for  miscellaneoas  use  by  plaintiff)  to 
the  effect  that  all  goods  are  sold  subject  only 
to  a  certain  warranty,  might  well  be  applica- 
ble regardless  of  the  precise  nature  of  con- 
tract under  consideration,  and  la  not  here 
a  matter  of  consequence. 

This  printed  matter  contains  a  proTlslon 
for  notes  to  be  given  on  request,  but  none 
were  here  requested  or  given,  and  there  la 
notbing  to  indicate  that  thla  clause  was  In- 
tended to  apply  to  this  transaction. 

It  is  expressly  provided  that  the  title  to 
and  ownership  of  all  goods  shipped  under  the 
contract  shall  remain  vested  in  the  plaintiff ; 
that  the  goods  are  to  be  held  at  all  times 
snbject  to  plalntUTa  order,  until  paid  for; 
and  that  if  sales  are  made  before  payment, 
the  proceeds  thereof  are  to  be  held  in  trust 
for  plaintiff  until  all  obligations  of  the  oth- 
er party,   arising  under  the   contract,   are 
fnlflUed.    It  appears  that  no  obligation  was 
placed  upon  the  Mercantile  Company  to  pay 
anything  unless  and   until   the  goods  were 
sold.    Upon  a  sale  or  sales  being  made,  that 
-company  was  required  to  hold  in  trust  the 
proceeds   and    "settle"    with   plaintiff.      In 
tbe  meantime  the  goods  were  held  subject  to 
plaintiff's  order,  unless  tbe  Mercantile  Com- 
pany should  elect  to  pay  for  them  before 
making  sale  thereof ;   and  plaintiff  could  fill 
Its  orders  from  them,  or  require  that  any 
part  or  all  thereof  be  restored  to  it.     And 
it  appears  that  plaintiff  did,  In  fact,  cause 
three  of  the  wagons  to  be  returned  to  it  or 
delivered   elsewhere   upon   its   order.     The 
Mercantile  Company  bad,  by  virtue  of  the 
contract,  no  itower  to  deal  generally  with  the 
property  as  Its  own;   and  the  only  distinct 
obligation,  as  to  jpayment.  placed  upon  it, 
was  to   faithfully   account  to   plalntUT,   at 
designated  prices,  out  of  tbe  proceeds  of 
sales  made  in  the  course  of  its  business.    The 
contract  is  therefore  lacking  In  the  essential 
Clements  of  an  agreement  of  sale,  and  its  pro- 
Tlsions  indicate  clearly  that  tbe  true  intent 
and  purpose  thereof  was  to  effectuate  a  bail- 
ment of  tbe  goods  to  the  Mercantile  Company 
for  the  purpose  of  enabling  it  to  s«ll  them  in 
the  coarse  of  its  retail  business.    From  the 
luiguage  employed  it  may  be  inferred  that 
Om  MewantUs  Company  bad  tbe  right,  at 


its  option,  to  pay  for  the  property  and  be- 
come vested  with  the  title  theretov  prior  to 
sale  thereof  by  it,  though  it  was  evidently 
contemplated  that  such  right  was  one  not 
likely  to  be  exercised.  It  is  clear  that  no 
obligation  was  imposed  upon  the  Mercantile 
Company  to  thus  pay  for  the  goods.  It  did 
not  agree  to  pay  a  purchase  price,  but  did 
agree  to  account  to  plaintiff  out  of  the  pro- 
ceeds of  any  sale  or  sales.  If  it  bad  the 
right  to  acquire  title  at  any  time  by  paying 
the  designated  price  of  all  or  any  portion 
of  the  goods,  this  right  was  nothing  more 
than  an  option  to  purchase  plaintiff's  prop- 
erty then  in  its  hands  as  bailee.  It  had  not 
purchased,  and  was  not  bound  to  purchase, 
the  property. 

"A  bailment,  with  an  option  on  the  part  of 
the  bailee  to  buy,  is  merely  a  bailment  If,  how- 
ever, tbe  bailment  is  conpled  vrith  an  agreement 
by  which  the  bailee  is  bound  to  buy,  the  trans- 
action will  be  deemed  a  conditionid  sale."  35 
Cyc.  655,  65S. 

To  the  same  effect  is  tbe  opinion  of  this 
court  in  Strauss  Saddlery  Co.  v.  Kingman 
&  Co.,  42  Mo.  App.  208. 

[4]  Appellant  lays  some  stress  upon  tbe 
following  clause  of  the  "contract"  upon  tbe 
back  of  tbe  instrument  under  discussion: 

"Should  the  undersigned  become  InsolveDt, 
make  an  assignment,  *  •  •  sustain  loss  by 
fire  or  other  casualty,  transfer  property  or  close 
out  business,  *  •  ♦  all  obligations  provided 
for  in  this  contract  or  arising  therefrom,  shall 
become  due  and  payable  at  once,  or  at  any  time 
thereafter,  at  your  [plaintiff's]  option.    •    •    *" 

But  this  clause,  we  think,  cannot  have  the 
effect  which  appellant  seeks  to  give  to  It. 
Its  evident  purpose  is  merely  to  mature  any 
obllgaticH)  "provided  for  in  this  contract  or 
arising  therefrom."  It  creates  no  obliga- 
tion whatsoever.  And  inasmuch  as  the  con- 
tract places  no  obligation  upon  the  Mercan- 
tile Company  such  as  is  here  sought  to  be 
enforced,  this  clause  cannot  affect  tbe  ques- 
tion before  us. 

[6]  Our  dondusioD  Is  that  this  record  dis- 
closes a  "bailment  for  sale,"  and  not  a  "con- 
ditional sale."  See  Piano  Company  v.  Wil- 
liams, 167  Mo.  App.  515,  151  8.  W.  211;  In 
re  Columbus  Buggy  Company,  supra.  The 
fact  that  the  Mercantile  Company  paid  the 
freight,  and  was  authorized  to  fix  its  selling 
prices,  retaining  the  difference  between  the 
agreed  prices  for  which  it  was  to  account  to 
plaintiff  and  Its  own  selling  prices,  as  its 
compensation  and  to  cover  expense,  does  not 
make  the  contract  one  of  sale.  Piano  Co. 
V.  Williams,  supra. 

It  follows  that  plaintiff  made  no  prima 
fade  case  for  the  recovery  of  the  purchase 
price  alleged  to  be  due  and  payable  to  It, 
and  that  the  trial  court  properly  sustained 
tbe  demurrer  offered  by  defeodaats.  The 
Judgment  Is  therefore  afilrmed. 

REYNOLDS,  P.  J.,  and  MORTONI,  J., 
concur. 


Digitized  by 


Google 


494 


184  SOUTHWESTERN  BEPOBTBB 


(Mov 


SOHARFP  et  aL  ▼.  KIKKWOOD  LUMBER 
CO.  et  aL     (No.  14187.) 

(St.  Louis  Court  of  Appeals.    Missouri    March 
7,  1916.) 

1.  QriKTiHO  TiTUE  <e=>7(4)— Cloud  on  Titu: 
—Void  Instruments, 

Since  the  judgment  in  a  mechanic's  lien  ac- 
tion by  the  defendant  against  one  who  bad  no 
title  or  Interest  in  the  pfaintiff's  property  estab- 
lished no  lien  against  the  property  and  a  sale 
thereunder  would  contain  no  title,  the  sale  could 
cast  no  (doud  upon  the  plaintiff's  title. 

[E^.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  U  24,  27-32;  Dec.  Dig.  *=» 
T(4).] 

2.  Q0IETINO  Tnuc  ^=>4r-'RKiJXP  IN  Equity 
— Adequate  iRemedt  at  Law. 

Where  the  plaintiff  is  in  possession  of  real 
estate  and  has  thereto  a  title  of  record  which, 
upon  the  record  and  unaided  by  extrinsic  evi- 
dence, is  superior  to  any  title  or  interest  that 
could  be  acquired  by  a  purchaser  at  a  sale  un- 
der execution,  he  has  a  complete  and  adequate 
remedy  at  law  against  any  claim  that  may  be 
asserted  by  such  purchaser,  and  equity  will  not 
interfere  on  the  ground  that  a  cloud  would  be 
cast  upon  the  title  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {{  6-13;    Dec.  Dig.  «=»4.] 

Appeal  from  C%rcait  Court,  St  Louis  Coun- 
ty;  John  W.  McBlhlimey,  Judge. 

"Not  to  be  officially  published." 

Action  by  Carrie  Scharff  and  others 
against  the  Klrkwood  Lumber  Company  and 
another.  From  a  judgment  for  the  defend- 
ants, the  plaintiffs  appeal.    Affirmed. 

Stonewall  J.  Wolton  and  Oliver  Sentl,  both 
of  St  Louis,  for  appellants.  Edwin  W.  Mills, 
of  Clayton,  Robt  W.  Hall,  of  St  Louis,  and 
George  W.  Wolff,  of  Clayton,  for  respondents. 

ALLEN,  J.  This  is  a  suit  in  equity  where- 
by the  plaintiffs  seek  to  restrain  the  sale  of 
certain  buildings  or  structures  under  a  Judg- 
ment enforcing  a  mechanic's  lien  against  the 
same.  Plaintiffs  are  the  devisees  of  one 
Jacob  Bemhelmer,  who  formerly  held  title 
to  the  land  upon  which  the  Improvements  in 
question  were  erected.  The  defendants  are 
the  Klrkwood  Lumber  Company,  the  corpora- 
tion holding  the  Judgment  above  mentioned, 
and  the  sheriff  of  the  county  of  St.  Louis. 
A  demurrer  was  sustained  to  plaintiffs'  sec- 
ond amended  petition,  and  from  a  final  Judg- 
ment entered  thereon  plaintiffs  appeal. 

The  petition  alleges  that  plaintiffs  are  the 
owners  in  fee  simple  of  certain  described 
real  estate,  upon  which  are  located  a  danc- 
ing pavilion  and  a  frame  "saloon  or  cafS 
building,"  constituting  a  part  of  the  realty; 
that  plaintiffs  acquired  title  thereto  as  dev- 
isees under  the  will  of  Jacob  Bernheimer. 
deceased,  who,  for  many  years  prior  to  his 
demise  on  June  27, 1911,  owned  the  property. 
It  is  averred  that  in  a  suit  instituted  In  the 
circuit  court  of  St  Louis  county,  on  Janu- 
ary 19,  1909,  defendant  Klrkwood  Lumber 
Company  obtained  a  Judgment  against  one 
Ryan  for  material  alleged  to  have  been  fur- 


nished the  latter  for  tti«  coastmctiou  of  tbe 
structures  above  mentioned,  and  which  estab- 
lished a  mechanic's  Hen  against  these  im- 
provements, the  Judgment  having  been  enter- 
ed on  November  13,  1911,  but  aa  of  date  Feb- 
ruary 17,  1911;  and  that  thereafter,  at  the 
direction  of  defendant  Kirlcwood  Lumber 
Company,  an  execution  was  Issued  upcm  this 
Judgment  to  the  defendant  Gruenlnger,  as 
sheriff,  who,  pursuant  to  the  command  of  tbe 
writ,  levied  upon  these  Improvonents,  adver- 
tised them  for  sale,  and  was  proceeding  to 
sell  them  at  tbe  time  of  the  Institution  of 
this  suit  It  is  farther  alleged  that  in  tbe 
above-mentioned  action  which  resulted  in  a 
Judgment  in  favor  of  defendant  EUrkwood. 
Lumber  Company,  Ryan,  the  defendant  there- 
in, was  sued  as  tbe  lessee  of  Jacob  Bern- 
heimer, or  of  the  "Meramec  Highlands  Com- 
pany"; but  It  is  averred  that  Ryan  in  fact 
did  not  then  or  at  any  time  have  any  interest 
whatsoever  in  said  real  estate  or  the  Im- 
provements thereupon,  that  Jacob  Bernheim- 
er was  tbe  sole  owner  thereof  at  the  time 
of  tbe  institution  of  such  action,  but  was 
never  made  a  party  defendant  therein,  Ryan 
being  the  sole  defendant  and  that  since  the 
death  of  Bernheimer  these  plaintiffs  have 
ever  been  the  sole  owners  in  fee  of  the  land 
and  improvements.  And  it  Is  averred  tbat 
the  judgment  In  favor  of  the  Klrkwood  Lum- 
ber Company  is  "illegal,  void,  and  of  no  ef- 
fect in  so  far  as  the  same  attempts  to  au- 
thorize a  lien  against  said  buildings  belons- 
ing  to  plaintiffs,  and  that  said  execution  Is- 
sued pursuant  to  said  alleged  judgment  is  il- 
legal, void,  and  of  no  effect  in  so  far  as  it 
attempts  to  subject  said  premises  or  said. 
buildings  belonging  to  plaintiff  to  the  pay- 
ment of  said  alleged  execution  and  Judg- 
ment"; that  defendant  Klrkwood  Lnmber 
Company  has  no  assets  out  of  which  to  re- 
spond in  damages  to  plaintiffs ;  that  the  sale 
of  the  improvements,  if  permitted  to  proceed, 
will  cast  a  cloud  upon  plaintiffs'  title  to  tbe 
real  estate  whereby  plaintiffs  will  suffer 
irreparable  loss  and  damage;  and  that  plain- 
tiffs are  without  adequate  remedy  at  law. 
The  prayer  of  the  petition  is  that  the  de- 
fendants, their  servants,  employ^  and 
agents,  be  perpetually  restrained  and  enjoin- 
ed from  proceeding  with  tbe  sale  of  the  im- 
provements mentioned,  and  for  general  re- 
lief. 

[1]  It  is  quite  apparent  that  the  demurrer 
to  the  petition  was  properly  sustained,  un- 
der tbe  well-known  rule  of  law  in  this  state 
applicable  to  suits  of  this  character.  The 
petition  alleges  that  'Ryan,  the  sole  defend- 
ant in  the  mechanic's  lien  action,  had  no  in- 
terest whatsoever,  as  lessee  or  otherwise,  in 
the  property ;  and  that  lu  consequence  there- 
of the  Judgment  therein  was  and  Is  utterly- 
void  In  so  far  as  it  attempted  to  establish 
a  lien  against  the  improvements  mentioned. 
If  the  allegations  of  the  petition  are  true, 
the  Judgment  established  no'lien  whatsoever 
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against  the  property,  and  a  sale  ot  the  build- 
ings thereunder  could  convey  no  right,  title, 
or  Interest  therein  to  any  one.  And  oonse- 
quently,  uniex  our  law,  such  sale  could  cast 
no  cloud  upon  the  title  of  plaintiffs. 

12]  It  has  long  been  the  law  In  this  state 
that  where  a  plaintiff  is  In  posseesion  of  real 
estate  and  has  thereto  a  title  of  record 
which,  upon  the  record  and  unaided  by  ex- 
trinsic evidence,  is  superior  to  any  title  or 
Interest  that  could  be  acquired  by  a  purchas- 
er at  a  sale  under  an  execution,  he  has  a 
complete  and  adequate  remedy  at  law  against 
any  claim  that  may  be  asserted  by  such  pur- 
diaser,  and  equity  will  not  Interfere  on  the 
ground  tlwt  a  doud  would  be  cast  upon  his 
title  by  such  a  sale.  The  wisdom  of  this  rule, 
which  Is  firmly  Imbedded  in  our  jurispru- 
dence, Is  not  here  oi)en  to  question.  It  was 
applied  in  the  recent  case  of  Turner  v.  Hun- 
ter, 225  Mo.  n,  123  S.  W.  1097,  where  the 
suit  was  one  to  cancel  a  sheriff's  deed  to  land 
adA  for  taxes.  It  was  averred  that  no  Judg- 
ment was  rendered  in  the  suit  to  enforce  the 
state's  lien  for  taxes,  and  it  was  consequently 
held  that  no  cloud  could  be  cast  upon  plain- 
tiffs' title  by  a  sheriff's  deed  predicated  upon 
such  proceeding.  The  opinion  cites  many  of 
the  earlier  cases,  which  are  authority  here. 
And  see  further  cases  cited  In  Mathias  v. 
Arnold,  191  Mo.  App.  352,  178  S.  W.  264, 
where — while  recognizing  the  doctrine  to 
which  we  have  referred  above — we  held  that 
a  wife  could  restrain  the  sale  of  her  sep- 
arate real  estate  under  a  judgment  against 
her  husband. 

AK>ellant  places  much  reliance  upon  Bon- 
sor  V.  Madison  County  et  al.,  204  Mo.  84,  102 
S.  W.  494 ;  but  an  examination  of  the  opin- 
ion In  that  case  will  readily  reveal  that  the 
tacts  Involved  were  such  as  to  take  the  case 
out  of  the  rule  under  discussion. 

It  follows  that  the  Judgment  should  be 
affirmed,  and  it  Is  so  ordered. 

RBTNOUJS,  P.  J.,  and  NOBTONI,  J,  con- 
cur. 


COX  V.  HEAGT.     (No.  13729.) 

'(St  IjouIb  CJonrt  of  Appeals.    Missouri.    March 
7,  1916.) 

1.  BUXJB  AMD  NOTBB  «=5>238— ACOOMKODATION 
IRDOBSEBS — lilABILITT. 

One  who  indorses  a  promissory  note  mere- 
ly for  accommodation  of  the  payee  for  use  as 
collateral  security  and  receives  no  consideration 
therefor  is  not  liable  to  the  payee. 

(Ed.  Note.— For  other  cases,  see'  Bills  and 
Notes,  Cent  Dig.  {{  666,  666;  Dec  Dig.  «=» 
238.1 

2.  BlIXS    AND    NOTKS    «=3538(l^-LlABII.ITT— 

Accommodation  Indobsess— Inbtbuctions. 
In  an  action  against  an  indorser  who  claim- 
ed that  he  signed  for  accommodation  of  the 
payee  only,  it  is  error  to  instruct  subatantiaUy 
that  if  either  of  the  principals  owed  the  payee 
anything,  the  payee  might  recover  from  the  de- 


fendant, though  he  was  bnt  an  accommodation, 
indorser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1895-1898,  1902,  1906, 
1907;   Dec.  Dig.  «=»638(1).] 

3.  Bills  and  Notes  «=>238— Llabilitt— Ao- 

COUHODATION  INDOBSEBS. 

Although  an  indorser  for  the  accommoda- 
tion of  the  payee  may  owe  the  payee  some 
amount,  he  is  not  liable  on  the  note  which  he  in- 
dorses m  the  absence  of  specific  agreement  that 
his  indorsement  shall  be  a  consideration  for  the 
other  debt 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  fl  565,  566;  Dec.  Dig.  «=> 
238.] 

4.  Bills  and  Noras  «=»238—Liabilitt—" Ac- 
commodation Indobskb." 

Under  Rev.  St  1009,  f  10000,  defining  an 
accommodation  party  as  one  who  has  signed  the 
instrument  as  a  maker,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person,  an  indorser  for  ac- 
commodation of  the  payee  only,  is  not  liable  to 
the  payee,  although  the  principal  owes  the  payee 
money  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  565,  666;  Dec.  Dig.  «=> 
238. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accommodation  In- 
dorser.] 

&  BnxB  AND  Notes  «=9238—liiABitiTr— Ac- 
commodation INOOBSXBS. 

In  the  absence  of  spedfie  agreement  the 
fact  that  an  indorser  for  accommodation  of  the 
payee  owes  money  to  the  payee  is  insufiicient  to 
make  him  liable  on  the  accommodation  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi  665,  666;  Dec.  Dig.  «=> 
238.]. 

6.  Bills  and  Notes  «=s>238—Liabiutt— Ac- 
commodation Indobsebs— Notice. 

If  an  accommodation  indorser  signed  upon 
the  representation  and  with  the  understanding 
that  he  was  only  an  indorser  for  accommoda- 
tion of  the  ^ayee,  it  was  immaterial  whether  the 
party  securing  his  signature  was  authorized  to 
make  such  representations  by  the  pajee;  the 
question  lieing  whether  the  representations  were 
made. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  565,  506;  Dec  Dig.  «=> 
238.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty ;  W.  S.  a  Walker,  Judge. 

"Not  to  be  officially  pttblisbed." 

Action  by  J.  F.  Cox  against  L.  W.  Heagy. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Joseph  A.  Wright,  of  St  Louis,  and  George 
Munger,  of  Dexter,  for  appellant  J.  Ii.  Fort 
and  J.  M.  Co(A,  both  of  Dexter,  for  reaq;)ond- 
ent 

NOBTONI,  J.  This  la  a  suit  on  a  prom- 
issory note.  Plaintiff  recovered,  and  defend- 
ant prosecutes  the  appeal. 

Defendant  concedes  he  made  the  note  which 
is  payable  to  plaintiff,  but  asserts  that  it  was 
without  consideration  as  to  him  and  for  the 
accommodation  of  plaintlfl  only.  The  note 
was  signed  by  one  Hamblen  and  defendant 
jointly,  and  both  were  sued  thereon,  but  the 


^saFor  othar  eaaet  sae  aame  topte  and  KBY-MUUBBR  in  all  Kay-Mnmb«r«d  Dlcnts  and  Indaxn 
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canse  was  dismissed  as  to  Hamblen  and  pro- 
ceeded against  defendant  alone. 

It  appears  plaintiff  resided  In  the  state  of 
Colorado,  Hamblen  in  Indianapolis,  Ind.,  and 
defendant  Heagy  at  Dexter,  Mo.  Hamblen 
and  Heagy,  who  Jointly,  executed  the  note, 
are  brothers-in-law,  while  plaintiff  was  an 
old-time  friend  of  Hamblen  and  an  acquaint- 
ance of  defendant,  Heagy.  OTie  evidence  on 
the  part  of  plaintiff  tends  to  prove  that 
Hamblen  and  one  Wysong  Jointly  owed  him 
$1,500,  for  which  sum  they  executed  to  plain- 
tiff their  promissory  note  January  14,  1907. 
Subsequently  this  note  was  taken  up  and  a 
new  one  executed  by  Hamblen  together  with 
defendant,  Heagy,  about  March,  1908,  In  the 
amount  of  $1,640,  which,  it  is  said,  included 
the  principal  sum  of  the  former  note  and  the 
accrued  interest  thereon.  Wysong,  who  was 
Jointly  liable  on  the  original  $1,500  note,  did 
not  sign  the  new  note  of  $1,640.  Some  time 
after  the  $1,640  note  had  fallen  due,  plaintiff 
says  be  wrote  to  Hamblen  In  Indianapolis, 
requesting  him  to  make  a  new  note  to  cover 
the  amount  and  interest.  In  a  short  time 
Hamblen  sent  plaintiff,  who  was  then  at  hla 
home  in  Colorado,  the  note  In  suit  for  $1,875, 
wliich,  it  is  said.  Included  the  principal  sum 
of  the  former  note  and  accrued  interest  there- 
on, and  also  $78,  which  defendant,  Heagy, 
owed  plaintiff.  (This  $1,875  note  is  the  one  in 
suit  here.)  On  the  part  of  defendant  the  evi- 
dence is  that  he  signed  the  note  In  suit  mere- 
ly as  an  accommodation  party — ^that  is,  for 
the  accommodation  of  plaintiff,  the  payee — 
moreover,  defendant  says  that  he  was  not  a 
party  to  any  note  payable  to  plaintiff  prior 
to  this  one,  and  ttierefore,  of  course,  not  a 
Joint  maker  with  Hamblen  of  the  $1,640 
above  referred  ta  Both  defendant  and 
Hamblen  testify  that  plaintiff  desired  to 
borrow  some  money  in  Colorado  and  wrote 
Hamblen,  an  old  friend,  requesting  him  to 
make  this  note  as  accommodation  paper  for 
plaintiff's  use  as  collateral  security  at  the 
bank  in  Colorado.  Hamblen  says  he  wrote 
his  brother-in-law,  defendant,  Heagy,  and  re- 
quested that  he  Join  in  making  the  note. 
Heagy  at  first  decUned  to  do  this.  Thereupon 
Hamblen  wrote  Heagy  a  second  letter  and 
Inclosed  plaintiff's  letter  to  him,  requesting 
that  the  note  t>e  executed  merely  as  an  ac- 
commodation to  plaintiff  to  enable  blm  to 
t>orrow  some  money  in  Colorado,  depositing 
this  accommodation  note  as  security. 

[1  ]  Of  course,  if  defendant  signed  the  note 
with  Hamblen  merely  as  an  accommodation 
to  plaintiff,  then  plaintiff  is  not  entitled  to 
recover  tliereon  against  defendant 

But  it  seems  the  issue  was  much  confused 
in  its  presentation  to  the  Jury  in  the  Instruc- 
tions given  on  behalf  of  plaintiff.  At  the  in- 
stance of  iriaintiff,  the  court  gave  Ills  instruc- 
tion No.  1  as  follows: 

"The  court  instructs  the  Jnry  that  an  accom- 
modation note  is  one  made  by  one  party  to  an- 
other party  when  the  maker,  or  giver,  of  the 
note  is  not  indebted  to  the  party  to  whom  the 


note  is  given.  If  A,  should  give  B.  his  note  for 
$100  for  the  purpose  of  enabling  B.  to  get  $100 
on  the  note  from  some  other  person  than  A. 
when  A.  did  not  owe  B.  anything,  such  a  note 
would  be  an  accommodation  note.  In  atich 
case,  if  B.  should  not  sell  the  note,  he,  himself, 
could  not  collect  it  from  A.  If  B.  should  sell 
the  note  to  another  and  A.  should  have  to  pay 
it,  then  A.  could  collect  from  B.  the  amount  he 
had  topay,  and,  in  this  case,  if  neither  Hamblen 
nor  Wysong  owed  plaintiff  anything  and  the 
note  in  suit  was  given  by  Hamblen  and  defend- 
ant to  enable  plaintiff  to  get  money  on  it,  and 
for  no  other  purpose,  then  and  in  that  event 
the  note  is  an  accommodation  note,  and  plaintiff 
cannot  recover." 

[2,  3]  This  instructlKXi  Is  erroneons  In  tbat 
It  tells  the  Jury  in  substance  that  if  eitber 
Hamblen  or  Wysong  owed  plaintiff  anything, 
then  even  thoogb  defendant  signM  the  note 
as  an  accMnmodatlon  to  plaintiff,  he  mli^tat 
nevertheless  recover  against  defendant.  Ob- 
viously such  is  not  ttie  law.  Then,  too, 
Wysong  was  not  a  party  to  the  note  In  emit 
in  aoy  event.  Moreover,  even  though  Ham- 
blen who  signed  the  note  with  defendant, 
Heagy,  owed  plaintiff  somettdng.  the  hypoth- 
esis contemplated  in  the  Instruction  was  not 
the  character  of  the  contract  invc^ved  In  so 
far  as  defendant,  Heagy,  is  concerned,  for 
according  to  the  evidence  on  the  part  of  the 
defense  Heagy  was  an  accommodation  ma^er 
at  most  and  is  entitled  to  be  treated  as  such. 
See  Weeks  v.  Bnssell,  8  Wash.  440,  36  Pac. 
265. 

[4]  Our  statute  (section  10000,  R.  S.  1008), 
in  so  far  as  relevant  here,  says: 

"An  accommodation  partv  is  one  who  has  sign- 
ed the  instrument  as  a  maker  •  •  •  without 
receiving  value  tlierefor,  and  for  the  purpose 
of  lending  his  name  te  some  other  person." 

According  to  the  evidence  of  defendant,  he 
was  In  no  manner  indebted  to  plaintiff,  and 
even  though  Hamblen  was  so  indebted,  plain- 
tiff was  still  an  accommodation  party  If  the 
evidence  introduced  on  bis  part  is  to  be  be- 
lieved and  no  liability  is  enforceable  against 
him  by  plaintiff  to  whom  be  loaned  his  name 
as  an  accommodation. 

[8]  Plaintifrs  second  instmctlon  la  as  fol- 
lows: 

"The  court  instructs  the  Jury  that  the  issue 
in  this  case  is  whether  the  note  sued  upon  in  this 
case  is  an  accommodation  note  or  not,  and  the 
court  further  instructs  the  Jury  that  if  the  jury 
sliall  find  from  the  evidence  in-  this  cause  that 
either  Oliarles  Hamblen  or  Li.  W.  Heagv  owed, 
or  was  indebted,  to  said  J.  F.  Cox,  at  the  time 
they,  the  said  Hamblen  and  Heagy.  signed  said 
note,  to  wit,  on  the  25th  day  of  May,  1909,  in 
any  sijm  whatever,  then  and  in  tliat  event  the 
court  instructs  the  jury  tliat  said  note  was  not 
an  acoommodation  note  and  the  verdict  of  the 
jury  must  be  for  the  plaintiff," 

This  instruction  is  likewise  erroneons  for 
that  it  misdirects  the  Jury  as  to  the  law  con- 
cerning the  liability  of  an  accommodation 
party.  Although  the  evidence  of  defendant, 
Heagy,  with  which  this  instruction  purports 
to  reckon  is  that  he  signed  the  note  wltb 
Hamblen  on  rec^vlng  plaintiff's  letter  for- 
warded to  lilm  by  Hamblen  to  the  effect  that 
he  merely  wanted  the  note  as  an  accommoda- 
tion to  use  as  ctdlateral  security  tn  a  Colo- 
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rado  banl:,  the  instruction  Informs  tbe  Jury 
that  the  note  was  not  to  be  regarded  as  ac- 
commodation paper  if  it  found  either  Ham- 
blen or  Heagy  was  Indebted  to  plaintiff  at  the 
time.  Manifestly  such  Is  an  erroneous  view, 
for  though  both  Hamblen  and  Heagy  owed 
plalntifr  a  valid  and  subsisting  debt,  such 
woold  not  afford  a  consideration  ft>r  tbe  note 
In  suit,  unless  It  was  so  agreed  or  contem- 
idated  b>  the  parties  at  tbe  time,  in  other 
words,  If  defendant  signed  the  note  in  suit 
as  a  mere  accommodation  to  plaintiff,  then  it 
la  not  to  be  enforced  against  him  ottierwise, 
even  though  he  owed  plaintiff  a  debt  on  other 
grounds.  To  treat  the  matter  otherwise  is  to 
disregard  the  accommodation  contract  Altered 
into  between  defendant  and  plaintiff  and  sub- 
aUtute  In  lieu  of  it  a  direct  promise  to  pay, 
founded  upon  another  and  distinct  consldeta- 
tlon;  that  Is,  a  pre-existing  debt  owing  by 
defendant  to  plalntlfl  or  even  one  owing  by 
Hamblen  to  plaintiff  for  which  latter  obliga- 
tion it  seems  tbe  instruction  contemplates 
converting  defendant  into  a  surety,  though 
be  says  be  bad  In  no  wise  undertaken  such 
obligation. 

[I]  PlaindS's  third  Instruction  Is  as  fol- 
lows: 

"If  the  Jury  should  find  that  Hamblen  told 
Heagy  that  tbe  note  sued  upon  was  only  an  ac- 
commodation note,  and  that  Heagy  signed  tbe 
tame  in  tbe  bona  fide  belief  that  it  was  only 
an  accommodation  note,  stiU  the  jury  would 
not  be  Justified  in  finding  the  issues  for  Heagy 
and  against  Cox,  unless  the  jury  should  further 
find  that  Cox  authorized  Hamblen  to  malie  such 
atatementa  and  representations  to  Heagy." 

Obviously  this  Instruction  is  erroneous  In 
tbat  it  Informs  the  Jury  that  though  defend- 
ant, Heagy,  signed  the  note  bona  fide  as  an 
accommodation  party  on  the  representation  of 
184  S.W.-32 


Hamblen  that  It  was  to  be  onl^  an  accommo- 
dation note  for  the  use  of  plaintiff,  neverthe- 
less defendant  was  Uable  thereon  to  plaintiff, 
the  party  accommodated,  unless  the  Jury  fur- 
ther find  that  plaintiff.  Cox,  authorized  Ham- 
blen to  make  such  representations  to  defend- 
ant, Heagy.  If  Hamblen  was  acting  for 
plaintiff.  Cox,  in  procuring  defendant's  sig- 
nature to  the  note  as  the  evidence  tends  to 
prove,  tbea  it  is  not  essential  that  Hamblen 
should  have  been  expressly  authorized  to 
make  the  representations  referred  to,  but 
rather  the  question  is:  Did  he  make  such 
representations  ooncemiug  the  acomnmoda- 
tlon  character  of  the  paper  nt  the  time  and 
was  it  on  this  defendant  signed  the  note? 
However,  it  is  to  be  said  that  the  evidence 
shows  there  were,  two  letters  from  Hamblen 
to  Heagy  about  this  matter,  and  neither  of 
them  is  in  evldenca  Also  in  one  of  these 
letters  it  is  said  HamUen  Inclosed  plaintiff, 
Cox's  letter  saying  that  he  only  desired  the 
note  as  an  accommodation  to  use  as  collater- 
al security  in  Colorado.  If  it  be  found  that 
Hamblen  was  acting  for  plaintiff  in  procuring 
the  signature  of  Heagy  to  the  note  in  suit, 
then  the  rights  of  defendant,  Heagy,  are  to 
be  determined  by  reference  to  the  ai«>arent 
authority  of  Hamblen  as  disclosed  in  tbe  two 
letters  written  by  him  to  Heagy  together  with 
the  letter  from .  plaintiff,  Cox,  to  Hamblen 
inclosed  to  Heagy,  rather  than  by  reference 
to  some  other  authority  given  by  plaintiff  to 
Hamblen. 

Other  errors  appear  in  plaintiff's  .Instruc- 
tions, but  enough  has  been  said  to  indicate 
the  theory  on  which  the  case  should  be  tried. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded.    It  Is  so  ordered. 

BBTNOI<I>S,  P.  J.,  and  ALI/BN,  J.,  concur. 
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Bli  PASO  ft  S.  W.  CO.  T.  LA  LONDB. 
(No.  9292.) 
(Supreme  Court  of  Texas.    April  5,  1916.) 
Action  by  Angela  La  Londe  against  the  'El 
Paso    &    Southwestern    Oompany.      A    judg- 
ment for  tbe  plaintiff  was  affirmed  by  the 
Court  of  Civil  Appeals  (173  S.  W.  890),  and 
the  defendant  applies  for  writ  of  error.    Ap- 
plication refused,  and  motion  for  rehearing 
overruled. 

Hawkins  ft  Franklin  and  W.  M.  Peticolas, 
all  of  £1  Paso,  for  applicant  Wallace  ft 
Gardner,  of  El  Paso,  opposed. 

On  Motion  for  Rehearing. 
PER    CURIAM.      Motion    for    rehearing 
overmled. 

HAWKINS,  J.  (wmcurrlng).  The  course  oif 
reasoning  by  which  my  conclusions  herein 
have  been  reached  is,  In  several  respects,  so 
different  from  that  shown  by  the  opinion  of 
the  Ck>urt  of  CSvll  Appeals  In  this  cause  (173 
S.  W.  890)  that  I  fed  in  duty  bound  to  state 
my  individual  views  herein,  although,  with 
some  exceptions,  the  rule  in  this  court  has 
been  not  to  write  in  granting  or  In  refusing 
applications  for  writs  of  error. 

This  action  for  damages  for  the  killing  of 
La  Londe,  on  April  21,  1912,  in  New  Mexico, 
by  one  of  plaintiff  In  error's  trains,  was  In- 
stituted in  a  Texas  court  by  his  widow  as 
temporary  administratrix  and  personal  rep- 
resentative of  the  estate  of  the  decedent. 

Trial  before  a  Jury  resulted  In  verdict  and 
Judgment  in  her  favor  for  |13,750,  which 
Judgment  was  affirmed  by  our  Court  of  Civil 
Appeals  for  the  Eighth  Supreme  Judicial 
District  (Oiv.  App.)  173  S.  W.  890.  The  raU- 
way  company  applied  for  a  writ  of  error, 
which  this  court  refused,  and  now  prays  for 
a  rehearing. 

It  is  contended  by  the  railway  company 
that  the  suit  cannot  be  maintained  by  the 
Texas  temporary  administratrix  in  the  ab- 
sence of  allegation  and  proof  of  orders  of 
the  probate  court  extending  tbe  period  of  ad- 
ministration. Under  such  circumstances  such 
orders  will  be  presumed.  Williams  v.  Bank, 
91  Tex.  651,  45  S.  W.  690.  Moreover,  the 
record  does  not  show  that  tbe  right  of  the 
plaintiff  to  sue  in  that  capacity  was  chal- 
lenged by  a  sworn  plea,  as  provided  by  R. 
S.  of  Texas  1011,  art.  1906,  subd.  2. 

Complaint  is  made  by  the  railway  com- 
pany of  tbe  refusal  of  the  trial  court  to  sub- 
mit to  the  Jury  the  provisions  of  the  (3on- 
stittttlon  and  statutes  of  New  Mexico  which 
were  admitted  in  evidence  before  the  court 
to  enable  the  court  to  determine  whether  they 
or  any  of  them  govern  or  affect  the  rights 
of  tbe  parties,  and  to  instruct  the  Jury  ac- 
cordingly. In  that  refusal  there  was  no  er- 
ror. Andrews  v.  Hoxie,  6  Tex.  171 ;  Wlllard 
T.  Conduit,  10  Tex.  213. 


The  temporary  adminlstntrlx  relies  npon 
the  act  of  February  21,  1891  (Laws  1891.  c 
49),  the  act  of  February  17,  1803  (Laws  1893, 
c.  28),  and  section  16  of  article  20  of  tbe  Oon- 
stitutlon  of  New  Mexico,  in  turn,  while  tbe 
railway  company  relies  upon  article  3213  of 
tbe  Compilation  of  1897,  and  section  4  of  ar- 
ticle 22  of  said  Constitution,  all  as  sliowa 
below. 

Their  history,  as  I  glean  it,  is  as  follows: 

The  original  act  of  1882  (chapter  61)  dealt, 
in  section  1,  with  damages  for  injuries  re- 
sulting In  death  when  caused  by  the  wrong- 
ful acts  of  common  carriers,  their  agents, 
servants,  and  employes,  while  engaged  in  op- 
erating locomotives,  trains,  stagecoadiea  and 
other  public  conveyances,  and,  in  sections  2 
and  3,  with  damages  for  such  injuries  when 
caused  by  wrongful  acts  of  oorporations  and 
persons  other  than  common  carriers. 

Said  section  1  reads  thus: 

"Whenever  any  person  shall  die  from  any  in- 
jury resulting  from,  or  occasioned  by  the  negli- 
gence, unskillfulness  or  criminal  intent  of  any 
officer,  agent,  servant  or  employ6,  whilst  run- 
ning, conducting  or  managinK  any  locomotive, 
car,  or  train  of  cars,  or  of  any  driver  of  any 
stagecoach  or  other  public  conveyance,  while  in 
the  charge  of  the  same  as  driver  j  and  when  any. 
passenger  shall  die  from  any  injury  resulting 
from,  or  occasioned  by  any  defect  or  insufficiency 
in  any  railroad,  or  any  part  thereof,  or  in  any 
locomotive  or  car,  or  in  any  stagecoach,  or  other 
public  conveyance,  the  corporation,  individual  or 
individuals,  in  whose  employ  any  such  officer, 
agent,  servant,  employ^,  engineer  or  driver,  shall 
be  at  the  time  such  injury  was  committed,  or 
who  owns  any  such  railroad,  locomotive,  car, 
stagecoach,  or  other  public  conveyance,  at  the 
time  any  injury  is  received,  resulting  from,  or 
occasioned  by  any  defect  or  insufficiency  above 
declared,  shall  forfeit  and  pay  for  every  person 
or  passenger  so  dying,  the  sum  of  five  thousand 
($5,000.00)  dollars,  which  may  be  sued  and  re- 
covered: First,  by  the  husband  or  wife  of  the 
deceased ;  or,  second,  if  there  be  no  husband  or 
wife,  or  if  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor 
child  or  children  of  the  deceased ;  or,  third,  if 
such  deceased  be  a  minor  and  unmarried,  then 
by  the  father  and  mother,  who  may  join  in  the 
suit,  and  each  shall  have  an  equal  interest  in  tbe 
judgment ;  or,  if  either  of  them  be  dead,  then  by 
the  survivor.  In  suits  instituted  under  this 
section,  it  shall  be  competent  for  the  defendant 
for  his  defense  to  show  that  the  defect  or  insuffi- 
ciency named  in  this  section,  was  not  of  a  neg- 
ligent defect  or  insufficiency." 

Said  section  1  was  carried  into  tbe  Com- 
pilation of  1884  as  article  2308,  and  into  the 
C!ompilatlon  of  1897  as  article  3213,  and  ap- 
pears to  be  stUl  In  force,  unless  and  except 
as  repealed,  amended,  or  rendered  tuoperative 
by  said  act  of  1891,  said  act  of  1803,  and 
said  section  16  of  article  20  of  the  Constitu- 
tion. 

If  article  8213  is  applicable  la  this  case, 
its  unquestionable  effects  are :  (a)  Arbitrarily 
to  fix,  at  $5,000,  the  amount  of  tbe  recovery, 
such  fixed  amount  being  in  the  nature  of  a 
penalty  rather  than  in  the  nature  of  compen- 
satory damages;  and  (b)  to  deny  to  defend- 
ant in  error  tbe  right  to  maintain  the  suit 
In  tbe  capacity  in  which  she  sues  herein. 

Said  secUons  2  and  3  of  said  act  of  1882 
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became  Becdona  2300  and  2S10  of  the  Compi- 
lation of  1884,  and  were  amended  by  "An  act 
to  amend  sections  2309  and  2310  of  the  Com- 
piled Laws  of  New  Mexico  of  1884,"  approved 
Febniai7  21,  1891.  Said  act  of  1891  au- 
thorizes, In  general  terms,  recovery  of  dam- 
ages for  injuries  resulting  in  death ;  It  fixes 
no  limit  on  the  amount  to  be  recovered;  It 
requires  that  actions  thereunder  be  in  the 
names  of  personal  representatives  of  the  de- 
cedent; but  that  amendment,  It  seems,  does 
not  relate  to  common  carriers,  and  does  not 
repeal  aald  article  8213.  Romero  v.  Rail- 
road, 11  N.  M.  684,  72  Pac.  38,  In  whltrh  case 
th  Supreme  Court  of  the  territory  of  New 
Mexico  held  said  article  3213  applicable,  al- 
though the  injuries  of  the  decedent,  who 
was  not  an  employ^  were  Inflicted  in  June, 
1902. 

Said  act  of  February  17,  1893,  "an  act  for 
the  protection  and  relief  of  railroad  em- 
ploy^ and  for  other  purposes,"  provides: 

"Every  corporatioD  operating  a  raUway  in  this 
territory  shall  be  liable  in  a  sum  sufficient  to 
compensate  such  employi  for  all  damages  sus- 
tained by  any  employ^  of  such  corporation,  the 
penwn  injured  or  damaged  being  without  fault 
on  his  or  her  part,  occurring  or  sustained  in 
consequence  of  any  mismanagement,  careless* 
ness,  neglect,  default  or  wrongful^  act  of  any 
agent  or  employ^  of  such  corporation,  while  in 
the  exercise  of  their  several  duties,  when  such 
mismanagement,  carelessness,  neglect,  default  or 
wrongful  act  of  snch  employs  or  agent  could 
have  beim  avoided  by  such  corporation  through 
the  exercise  of  reasonable  care  or  diligence  in  the 
selection  of  competent  employes,  or  agenta,_  or  by 
not  overworking  said  employes  or  requiring  or 
allowing  them  to  work  an  unusual  or  unreason* 
able  number  of  honrs,"  etc. 

It  also  provides: 

"Whenever  the  death  of  an  employ^  shall  be 
caused  under  circumstances  from  which  a  cause 
of  action  would  have  accrued  under  the  provi- 
rions  of  the  two  preceding  sections,  if  death  had 
not  ensued,  an  action  therefor  shall  be  brought 
in  the  manner  provided  by  section  2310  of  the 
Compiled  Iaws  of  New  Mexico,  as  amended  by 
chapter  XLIX  of  the  Session  Laws  of  1891  of 
New  Mexico,  and  any  sum  recovered  therein 
■hall  be  subject  to  all  of  the  provisions  of  said 
section  2310  as  so  amended." 

While  said  act  of  1883  relates  to  common 
carriers,  its  operation  is  restricted  to  cer- 
tain designated  classes  of  cases,  involving 
either  want  of  care  In  the  selection  of  em- 
ployes or  agents,  or  overworking  them.  Nei- 
ther the  pleading  nor  the  evidence  brings 
this  case  within  Its  purview;  consequently, 
at  least  for  the  puriwses  of  this  case.  It 
neither  oontrolB  nor  affects  said  article 
3213. 

Said  section  4  of  article  22  of  the  Consti- 
tation  is  as  follows: 

"AU  laws  of  the  territory  of  New  Mexico  in 
force  at  the  time  of  its  admission  into  the  Union 
u  a  state,  not  iaconsistent  with  ttiie  Constitu- 
tion.-Bhall  be  sad  renain  in  force  as  the  laws  of 
the  Btate  until  they  expire  by  their  own  limita- 
tion, or  are  altered  ot  repealed ;  and  all  rights, 
actions,  claims,  cbntcacts,  liabilities  and  obliga- 
tions, ihaU  eontintie  end  remain  maffected  by 
the  dange  in  the  form  of  government." 


Section  16  of  article  20  of  the  Constitution, 
adopted  In  1911,  provides: 

I  "Every  person,  receiver  or  corporation  owning 
or  operating  a,  railroad  within  this  state  shall 
be  liable  in  damages  for  injury  to,  or  ttie  death 
of,  any  person  in  its  employ,  resulting  from  the 
negligence,  in  whole  or  in  part,  of  said  owner  or 
operator  or  of  any  of  the  officers,  agents  or  em- 
ployto  thereof,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  whole  or 
in  part,  in  its  cars,  engines,  appliances,  machin- 
ery, track,  roadbed,  works  or  other  equipment. 

'An  action  for  negligently  causing  the  death 
of  an  employ^  as  above  provided  shall  be  main- 
tained by  the  executor  or  administratrix  for  the 
benefit  of  the  employe's  surviving  widow  or  hus- 
band and  children ;  or  if  none,  then  hia  parents ; 
or  if  none,  then  the  next  of  kin  dependent  upon 
said  deceased.  The  amount  recovered  may  be  dis- 
tributed as  provided  by  law.  Any  contract  or 
agreement  made  in  advance  of  such  injury  with 
any  employ^  waiving  or  limiting  any  right  to 
recover  sudi  damages  shall  be  void." 

It  seems  that  no  statute  has  been  enacted 
to  put  section  16  into  effect,  but  its  provi- 
sions, other  than  those  relating  to  distribu- 
tion of  the  amount  to  be  recovered  in  death 
cases,  appear  to  be  self-operative,  author- 
izing, whenever  applicable,  recovery  of  com- 
pensatory damages  in  any  reasonable 
amount;  actions  in  death  cases  thereunder 
to  be  by  personal  representatives  of  the  de- 
cedent In  behalf  of  the  designated  beneficia- 
ries. 

However,  the  expression  "shall  be  liable 
in  damages  for  injury  to,  or  death  of,  any 
person  in  Its  employ,"  etc.,  greatly  narrows 
the  field  of  liability  and  was  intended,  I 
think,  to  restrict  its  legal  effect  to  Instances 
In  which  the  Injuries  are  received  by  snch 
employ^  <n  the  course  of  his  employment  in 
the  raih'oad  service.  If  It  be  assumed,  for 
the  sake  of  the  argument,  or  If,  upon  due 
consideration  of  the  history  and  legal  effect 
of  said  article  3213,  It  should  be  held  that 
said  ai-tiele  was  ever  applicable  to  and  con- 
trolled cases  wherein  the  material  facts  were 
essentt-iUy  like  those  of  the  case  at  bar,  and 
if  my  foregoing  views  as  to  the  self-opera- 
tive effect  of  said  section  16  are  correct,  then, 
Inasmuch  as  section  16  is  later  than  artide 
3213,  it  follows,  logically,  that  If  at  the  mo- 
ment when  La  Londe  received  his  Injuries 
he  was  in  the  employ  of  the  railway  com- 
pany within  the  meaning  of  section  16,  its 
provisions,  aside  from  those  relating  to  dis- 
tribution, are  applicable,  and  either  section 
16  or  the  federal  Employers'  Liability  Act 
(Act  AprD  22,  1908,  c  149,  35  Stat  65  [U.  S. 
Comp.  St  1913,  H  8657-«666])  controhs  this 
case,  and  this  court  did  not  err  In  refusing 
the  writ  of  error ;  but  if  La  Londe  was  not 
then  so  "In  its  employ"  it  is  just  as  dear 
that  neither  said  section  16  nor  said  act  of 
Congress  has  any  application  to  the  case  at 
bar,  and  in  that  event  article  3213  should 
control  this  appeal,  the  judgment  was  for 
an  amount  in  excess,  of  that  fixed  by  law, 
and  the  pending  motion  and  also  the  appli- 
cation for  a  writ  ot  error  should. be  granted, 
unless  this  cooxt  should  hold  that  the  courts 
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of  this  state  will  not  enforce  the  proTlsions 
of  article  3213,  because  they  are  of  a  penal 
rather  than  of  a  merely  compensatory  na- 
ture, or  because  they  are  essentially  different 
from  provisions  of  our  laws  which  would  be 
applicable  had  La  Londe's  Injuries  been  in- 
flicted In  Texas. 

The  diarge  glTen  to  the  jury  was,  practi- 
cally, to  the  effect,  that  if  at  the  moment  of 
his  injuries  La  Londe  was  "waiting  to  be 
called,"  he  was  in  the  employ  of  the  railway 
company  witliin  the  meaning  of  said  section 
16,  which  was  thus  made  to  control  this 
case,  and  that  view  was  upheld  by  the  Court 
of  Civil  Appeals,  and  has  prevailed  in  this 
court  But  Is  section  16  applicable?  I  tblnh 
not,  as  La  Londe's  Injuries  were  not  received 
In  the  course  of  his  employment,  and  were 
not  fairly  related  to  that  employment. 
Whether  he  was  or  was  not  then  so  "In  its 
employ,"  becomes,  in  reality.  In  this  case, 
purely  a  question  of  law,  in  view  of  the  evi- 
dence bearing  thereon,  because  in  that  evi- 
dence there  is  no  conflict  whatever.  It  was 
to  this  effect:  La  Londe  had  been  employed 
as  a  locomotive  engineer  by  the  railway  com- 
pany. He  was  paid  on  a  mileage  basis,  and 
drew  his  pay  monthly.  That  contract  had 
not  been  terminated;  but,  at  the  time  of 
his  injuries,  be  was  not  engaged  in  the  oper- 
ation ot  a  locomotive,  and  was  not  actively 
in  the  performance  of  any  duty  to  his  em- 
ployer. He  was  "off  duty,"  but  was  "sub- 
ject to  call."  He  had  come  in  at  5  or  6 
o'clock  in  the  previous  evening  from  his  run 
of  that  day,  bis  lawful  hours  of  rest  bad  ex- 
pired, and  be  was  "waiting  to  be  called" 
whenever  he  might  be  needed  to  take  out 
some  train.  While  so  waiting,  and  shortly 
after  noon,  which  was  about  an  hour  and 
a  half  before  the  usual  time  for  blm  to  take 
a  train  out,  he  left  his  home  and  went  to 
the  post  office,  and  thence  to  the  railroad 
yard  to  see  a  foieud  who  was  engineer  on  an 
out-going  train,  to  whom  be  desired  to  hand 
money  to  pay  off  a  note  In  another  town. 
As  his  friend  walked  around  his  engine  La 
Londe  walked  and  chatted  with  him,  and, 
while  so  occupied,  stepped  back  in  front  of 
an  incoming  train,  which  struck  him,  inflict- 
ing injuries  from  which  he  died.  La  Londe 
was  ther«  as  a  mere  loiterer  or  bystander, 
and  there  is  no  evidence  which  even  sug- 
gests that  be  was  in  the  yards  for  any  pur- 
pose which  was  in  any  wise  related  to  the 
call  for  which  he  was  waiting,  or  to  any 
duty  which  he  owed  to  the  company  by  vir- 
tue of  his  said  employment 

Under  such  circumstances,  and  in  the  ab- 
sence of  any  decision  of  the  courts  of  New 
Mexico  construing  said  section  16,  I  cannot 
believe  that  La  Londe  was  at  that  moment 
in  tfie  employ  of  the  railway  company  with- 
in the  meaning  of  said  provision  of  the  Con- 
stitution of  New  Mexico.  The  clause  "injury 
to,  or  death  of,  any  person  in  its  employ" 
seems  to  me  to  have  been  intended  to  re- 


strict the  operation  of  section  16  to  cases 
in  which  the  injured  party  is  not  merely  on 
the  pay  rolls  of  the  company  and  engaged 
from  time  to  time,  during  the  general  period 
of  his  employment  in  some  service  for  bis 
employer,  but  in  wlilch,  in  addition,  the  in- 
juries In  question  are  related,  directly,  fair- 
ly, and  reasonably,  to  such  employment  and 
service.  Under  any  other  theory  of  construc- 
tion the  provisions  of  section  16  become  pure- 
ly arbitrary.  In  this  very  case,  as  a  mat- 
ter of  either  natural  Justice  or  public  policy, 
how  can  it  be  said  that  the  railway  company 
owed  to  La  Londe,  in  that  moment,  and  lui- 
der  those  circumstances,  any  higher  duty,  or 
that  Its  liability  for  injuries  negligently  In- 
flicted upon  him  should  be  more  certain,  than 
if  he  were  any  other  bystander  who  was  in 
no  sense  in  its  employ?  That  it  was  not  the 
purpose  of  section  16  to  impose  such  higb- 
er  duty  or  more  certain  liability  seems  plain 
enough  when  it  is  considered  by  itself  alone, 
and  it  is  doubly  plain,  it  seems  to  me,  when 
section  16  is  considered  in  the  light  of  said 
previous  legislation  of  New  Mexica 

In  support  of  my  views  as  to  the  legal 
effect  of  the  words  "in  its  employ,"  as  used 
in  section  16,  and  without  undertaking  a 
thorough  discussion  of  the  subject,  I  empha- 
size tlie  uncontroverted  fact  that  althoagb 
La  Londe  was  "subject  to  call,"  no  duty  to 
the  railway  company  called  or  detained  blm 
upon  its  yards,  or  Justified  his  presence  there 
at  the  moment  of  his  injuries,  and,  in  that 
connection,  cite  Railway  v.  Scott,  71  Tex. 
703,  10  S.  W.  296, 10  Am.  St  Rep.  804 ;  Rail- 
way V.  Welch,  72  Tex.  298,  10  S.  W.  520, 
2  L.  R.  A.  839;  Railway  v.  Ryan,  82  Tex. 
566,  18  S.  W.  219;  Railway  v.  Anderson,  102 
Tex.  402, 118  S.  W.  127 ;  Freeman  v.  Brewing 
Co.,  38  Tex.  Civ.  App.  396,  8D  S.  W.  1165 
(writ  of  error  refused);  Railway  t.  Hen- 
dricks, 49  Tex.  av.  App.  314,  108  S.  W.  745 
(writ  of  error  refused).  See,  also,  Doyle  v. 
Railway,  162  Masa  66,  37  N.  B.  770,  25  Ia. 
R.  A.  157,  44  Am.  St  Rep.  335 ;  McNulty  v. 
Railway,  182  Pa.  479,  38  Atl.  524,  88  L.  R. 
A.  376,  61  Am.  St  Rep.  721. 

In  Railway  v.  Scott  this  ootirt,  tliroagh 
Stayton,  O.  J.,  said: 

"It  is  true  that  the  employer  is  only  liable  as 
master  to  the  servant  when  the  latter  ia  actaally 
in  his  service,  and  that  at  times,  during  the  pe- 
riod of  an  engagement,  the  employe  may  sustain 
to  the  employer  no  other  relation  than  that  of 
stranger.  It  does  not  follow  from  this,  however, 
that  tiie  employs  is  to  be  deemed  in  the  employ- 
er's service  only  when  he  is  actually  engaged  in 
labor.  He  is  to  be  deemed  in  the  master's  service 
whenever  present  to  perform  his  duty  imder  the 
contract  creating  the  relation  of  master  and 
servant  and  subject  to  orders,  although  at  a 
given  moment  he  may  not  be  engaged  in  the  ac- 
tual performance  of  any  labor.  We  are  of  the 
opinion  that  the  evidence  shows  a  state  of  facts 
which  require  the  appellee,  as  the  segrvant  of 
appellant  to  be  with  the  train  at  the  time  he 
was  injured.  The  fact  that  he  may  not  have 
been  actoally  engaged  in  the  performance  of  la- 
bor at  the  time  ne  was  injnred,  if  he  was  with 
the  train  in  diaohaise  of  a  doty  the  engineer  had 
power  to  impose  upon  liim  by  virtae  of  his  em- 
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plojment,  and  subject  to  further  orders,  would 
not  for  the  time  destroy  tiie  relation  of  master 
and  servant,  and  make  him  a  stranger  to  ap- 
peUant" 

In  Ballway  t.  Welch,  and  also  In  Railway 
T.  Byan,  the  decision  rested  upon  two  facts: 
(a)  The  Injured  employe  was  asleep  in  a  car 
belonging  to  the  company,  provided  by  It 
for  that  purpose,  ui>on  its  side  track;  and 
<b)  he  was  liable  at  any  moment  to  be  called 
out  on  duty  with  his  gang.  In  neither  of 
those  cases  does  the  conclusion  or  finding 
tiiat  the  injured  man  was  a  fellow  servant 
(or  employ^)  at  the  time  of  the  Injuries,  rest, 
as  in  this  case,  solely  upon  the  fact  that  he 
was  then  "subject  to  call."  The  reasoning 
whi<^  controlled  all  the  dted  cases  sup- 
ports my  views  herein,  as  to  the  meaning  of 
section  16. 

Under  the  act  of  Congress  known  as  the 
Employers'  Liability  Act  of  1008,  relating 
to  Interstate  commerce,  the  liability  thereby 
created  Is  expressly  limited  to  "damages  to 
any  iperson  soffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce." 
In  diapter  V  of  his  work  on  "Liability  of 
Ballroads  to  Interstate  Employte,"  Mr. 
Doherty  says: 

"The  title  of  the  Bhoaployers'  Liability  Act  is 
'An  act  relating  to  the  liability  of  common  car- 
riers, or  railroads,  to  their  employes  in  certain 
cases.'  From  this  title,  as  well  as  from  the  con- 
text of  the  act,  it  is  apparent  tiiat  the  remedy 
provided  is  one  which. arises  only  when  the  em- 
ployi  is  kUIed  or  injured  from  a  cause  which  is 
incidental  to  or  arising  out  of  railroad  employ- 
ment If  any  injury  arises  from  a  cause  in  no 
manner  connected  with  or  arising  out  of  such 
employment,  no  recoreiy  is  possible  under  the 
act  —citing  Armitage  v.  Railway,  4  Minton- 
Senbonse's  Workmen's  Compensation  Cases,  IS; 
03rien  t.  Star  Line  Limited.  1  Batterworth's 
Workmen's  Compensation  Cases,  177 :  Jackson 
v.  Bailway,  178  Fed.  432  (102  C.  0.  A.  160) 
which  cites  nnmerons  cases. 

The  role,  aa  enunciated  in  the  O'Brien 
Caae,  is  to  the  effect  that  there  most  be 
"some  causal  relation  between  the  employ- 
ment and  the  accident"  And  the  samer  au- 
thor, in  tile  same  cliapter,  also  says: 

"Not  every  employ^  who  is  engaged  in  work 
•miliary  to  interstate  commerce  is  indnded  in 
the  ret  The  work  of  the  employ^,  to  bring  him 
witliin  the  terms  of  the  act,  must  be  directly  con- 
nected with  and  in  aid  of  the  traffic  itself,  or  in 
maintenance  of  instrumentalitieB  which  are  gen- 
erally used  in  such  interstate  traffic" — citing  Mil- 
ner  v.  Railway,  2  Minton-Senhouse's  Workmen's 
Compensation  Cases,  61,  Railway  v.  Commis- 
noaers,  6  Q.  B.  D.  686,  and  Railway  v.  Tucker, 
85  App.  X>.  C.  123,  which  discusses  Packctt  Co. 
V.  McCne,  17  WaU.  608, 21  L.  Ed.  705,  Ewald  v. 
lUdlway,  TO  Wis.  420,  36  N.  W.  1^  581,  5  Am. 
St  Rep.  178,  Boldt  v.  Railway,  18  N.  Y.  432, 
and  Fletcher  t.  Railway.  188  U.  S.  136,  18  Sup. 
Ct  86, 42  U  Ed.  411. 

In  Railway  t.  Tucker  tlie  conrt  said: 
"^e  better  rule,  the  one  founded  in  reason 
ud  supported  by  authority,  is  that  the  relation 
of  master  and  servant,  in  so  far  as  the  obligation 
of  the  master  to  protect  his  servant  is  concerned, 
eommences  when  the  servant,  in  pursuance  of  his 
eontraet  with  the  master,  is  rightfully  and  neces- 
*uily  npon  the  premises  of  the  master.  The 
sMvast  tB  socb  a  situation  is  not  a  mere  trespas- 


ser nor  a  mere  licensee.    He  is  there  because  of 
bis  employment." 

The  rule  under  that  statute  is  stated  thus 
by  Roberts,  in  section  14  of  his  recent  treat- 
ise on  "Injuries  to  Interstate  Employes  on 
Railroads": 

_  "The  carrier  is  not  liable  for  every  act  of  neg- 
ligence causing  injury  to  one  employ^  by  anoth- 
er. The  negligent  act  causing  injury  or  death 
must  have  been  committed  while  the  employ^  at 
fault  was  in  the  prosecution  of  the  carrier's  busi- 
ness. When  the  negligent  act  which  causes  an 
injury  to  or  the  death  of  an  employ^  had  no  re- 
lation whatever  to  the  employment  the  carrier  is 
not  liable  for  the  employe  at  fault  must  have 
been,  when  committing  the  act,  within  the  scope 
of  his  employment"— citing  Hobbs  v.  Railway,  80 
Wash.  678,  142  Pac.  20,  L.  R.  A.  1915D,  503, 
6  N.  C.  0.  A.  84n,  90n  •  Rief  v.  Railway,  120 
Minn.  430,  148  N.  W.  300 ;  Railway  v.  West, 
38  Okl.  581,  134  Pac.  666 ;  Railway  v.  Wilson, 
161  Ky.  640,  171  S.  W.  430:  Reeve  v.  Railway, 
82  Wash.  268,  144  Pac.  63,  L.  R.  A.  1015C,  37 ; 
Martin  v.  Railway,  93  Kan.  681,  146  Pac.  849 ; 
Moyse  v.  Railway,  41  Mont.  272,  108  Pac.  1062. 
"And  if  an  employ^  is  injured  or  killed  at  a  time 
and  place  and  from  a  cause  disconnected  with 
his  employment  for  the  carrier,  the  carrier  is  not 
liable,  for  the  statute  requires  the  servant  in- 
jured to  have  been  at  the  time  employed  in  in- 
terstate commerce"— citing  Padgett  v.  Railway 
(S.  C.)  83  S.  Ei,  283;  Sanden  v.  Railway,  97 
S.  O.  50,  81  S.  B.  283,  6  N.  C.  C.  A.  200n ; 
Ewald  V.  Railway,  70  Wis.  420,  36  N.  W.  12, 
501,  5  Am.  St.  Rep.  178:  Hurst  v.  Railway,  40 
Iowa,  76;  Dickinson  ▼.  Railway,  177  Mass.  365, 
59  N.  E.  60,  52  Ll  &  A  326,  83  Am.  St  Rep. 
284. 

That  author's  discussion  of  Hobbs  v.  Rail- 
way embraces  the  following: 

"Decedent  was  killed  while  riding  npon  the 
pilot  of  an  engine.  He  was  a  hosuer's  helper 
and  his  last  work  was  placing  sand  in  the  en- 
gina  In  doing  this  work  the  deceased  was  not 
required  to  ride  on  a  pilot  No  one  knew  why 
he  stepped  upon  the  pilot.  The  engine  in  mov- 
ing collided  with  the  footboard  of  another  switdi 
engine,  which  was  not  visible  because  of  escap- 
ing steam,  and  this  cansed  decedent's  dea^ 
There  was  a  rule  of  the  railroad  company  forbid- 
ding employes  to  ride  on  engine  pilots  and  the 
decedent  in  addition  had  been  specifically  told 
not  to  ride  on  pilots.  The  court,  in  denying  that 
the  railroad  company  was  liable,  said:  "The 
rule  of  liability  against  a  railway  company  en- 
gaged in  interstate  commerce  is  predicated  upon 
the  duty  of  the  company  to  furnish  Its  servant 
a  reasonably  safe  place  in  which  to  perform  the 
work  it  requires  of  him,  or  while  be  has  to  be 
in  those  places  which  are  incident  to  his  work, 
and  this  duty  is  incident  to  all  places  where  the 
employ^  must  necessarily  be  in  connection  with 
his  employment  But  that  duty  is  not  incident 
to  ilia  place  where  a  servant  is  not  required  to 
be  nor  expected  to  be  in  the  iwrformance  of  his 
work.  Nor  does  it  cover  the  servant  when  he  is 
not  within  the  scope  of  bis  employment  or  doing 
some  act  which  is  not  incidental  to  his  employ- 
meat  This  rule  is  sustained  by  all  authorities 
and  the  federal  act  in  no  vrise  attempts  to 
change  it  Unless  the  evidence  in  this  case 
shows  that  the  deceased  was  upon  the  pilot  of 
his  engine  in  discharge  of  some  duty  required 
by  the  railroad  company,  then  the  railroad  com- 
pany owed  him  no  duty  except  to  avoid  injuring 
him  after  it  discovered  bis  perilous  position. 
Such  is  so  clearly  the  law  that  it  will  not  be 
doubted,  and  no  authorities  need  be  cited  to  sus- 
tain if  " 

If,  at  the  moment  in  wtiidi  his  Injories 
were  inflicted.  La  Londe  was  "in  the  employ" 
of  the  railway  company  wlUiin  contemplation 
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of  section  16,  he  wtLB  then,  it  would  seem, 
undeniably,  engaged  in  interstate  oonunerce; 
the  nncontradicted  evidence  being  to  the  ef- 
fect that  any  train  which  he  might  be  called 
to  take  out  would  be  an  interstate  train. 
Just  as  were  all  that  he  had  taken  out  in 
the  course  of  his  said  employment,  and  there- 
fore in  that  event,  he  was,  at  that  moment, 
within  the  provisions  of  said  Employers'  Lia- 
bility Act  of  1908.  But  to  hold  that  he  was 
then  so  engaged  in  interstate  commerce  would 
be  to  extend  the  operation  of  that  federal 
statute  to  individuals  under  circumstances 
far  beyond  the  broad  extent  in  which  it  has 
been  construed  and  applied  by  the  Supreme 
Court  and  by  (drcuit  courts  of  the  United 
States.  Pedersen  v.  Railway,  229  U.  S.  146, 
33  Sup.  Ct.  648^  57  Ik  Ed.  1125,  Ann.  Cas. 
1914C,  153,  and  cases  cited.  See,  also.  Em- 
ployers' Liability  Cases,  20T  U.  S.  497,  28 
Sup.  Ct  141,  62  h.  Ed.  297.  To  that  I 
cannot  agree. 

The  only  logical  escape  from  the  conclusion 
that  said  act  of  Congress,  alone  (Southern 
Ry.  Co.  V.  Railroad  Commission  of  Indiana, 
236  U.  S.  439,  35  Sup.  Ct.  304,  59  L.  Ed.  661), 
controls  this  case  lies  in  holding  that,  under 
the  undisputed  facts,  and  within  the  meaning 
of  said  federal  statute.  La  Londe  was  not 
injured  '.'while  •  •  •  employed"  by,  or 
while  "In  the  employ"  of,  the  railway  com- 
pany. The  analogy  between  our  own  fellow 
servant  statute  and  said  Employers'  Liability 
Act,  on  the  one  hand,  and  said  section  16  on 
the  other  hand,  is  obvious.  The  argument  by 
analogy  might,  with  profit,  be  extended  to 
embrace  other  statutes,  did  time  and  space 
iwrmit. 

To  me  it  seems  clear  that  neither  said  act 
of  Congress  nor  said  section  16  should  be 
construed  so  broadly  as  to  bring  the  case  at 
bar  within  Its  legal  effect.  Then,  If  that  be 
the  correct  view,  is  this  case  governed  by 
article  3213?  That  statute  was  adopted,  it 
seems,  to  preserve  certain  causes  of  action 
after  the  death  of  the  party  entitled  thereto 
in  the  first  Instance,  and  not  to  abrogate  the 
common-law  rule  that  the  servant  assumes  all 
ordinary  risks  of  the  service  in  which  he  is 
engaged.  Including  risks  arising  from  negli- 
gence of  other  servants  of  the  same  master 
in  the  same  employment.  Accordingly,  it  has 
been  held  that  the  words,  "any  person,"  as 
used  in  article  3213,  do  not  include  servants 
of  the  same  master  injured  through  negli- 
gence of  a  fellow  servant  while  acting  In  the 
common  employment.  To  that  effect  is  Rail- 
way V.  Farrow,  6  Colo.  498,  which  reviews 
the  Missouri  decisions  construing  a  similar 
statute  of  that  state,  from  which,  it  appears, 
the  Colorado  statute.  In  the  same  words  as 
said  article  8213,  was  taken.  Proctor  v. 
Railway,  64  Mo.  112.  See,  also,  Dale  v.  Rail- 
way, 57  Kan.  601,  47  Paq.  521. 

Consequently,  it  appears  that  even  if  this 
case  should  proceed  upon  the  theory  that  La 
Londe  was  a  fellow  servant  of  the  engineer 


of  the  train  whldi  inflicted  the  Injuries  In 
question,  article  3213  would  not  be  applicable, 
anywhere,  even  though  said  section  16  sboald 
be  held  to  be  not  self-executing.  Said  New 
Mexico  statute  not  being  operative,  proprio 
vlgore,  in  this  state,  there  exists  no  prindpie 
of  comity  which  requires  or  authorizes,  here, 
an  interpretation  or  application  thereof 
which  would  render  liability  thereunder  more 
extensive  in  this  Jurisdiction  than  in  the 
courts  of  New  Mexico.  However,  if  La  Londe 
was  not  such  fellow  servant,  article  3213 
would,  it  seems,  have  been  applicable  to  tbe 
facts  had  this  suit  been  in  New  Mexico. 

But,  even  if  article  .3213  should  be  held  to 
be  applicable  to  cases  like  this  In  New  Mexi- 
co courts,  its  provisions  are  not  ai^licable 
and  should  not  be  enforced  in  the  courts  of 
Texas,  because:  (a)  Its  provisions  are  so 
essentially  different  from  those  of  our  own 
laws  on  the  subject,  the  former  being,  it 
seems,  strictly  penal,  while  the  latter  are 
comiiensatory,  the  amount  of  liability.  If  any, 
under  article  3213  being  in  a  fixed  amount, 
but  not  so  under  our  laws.  Vernon's  Sayles' 
Texas  Civil  Statutes,  art.  4694  et  seq. ;  Rail- 
way V.  McOormick,  71  Tex.  660,  9  S.  W.  540, 
1  L.  R,  A.  804 ;  Dale  v.  Railway,  57  Kan.  601, 
47  Pac.  621,  In  which  said  article  3213  was 
considered,  (b)  Said  article  3213  is  a  penal 
statute.  Railway  v.  McCormlck,  supra; 
Dale  V.  Railway,  supra;  Bank  v.  Price,  33 
Md.  487,  3  Am.  Rep.  204;  Derrlckson  v. 
Smith,  27  N.  J.  Law,  166 ;  Halsey  v.  McLean, 
12  Allen  (Mass.)  438,  90  Am.  Dec.  157; 
Ogden  V.  Folllot,  3  Term  R.  733 ;  ScovUle  v. 
Canfleld,  14  Johns.  (N.  T.)  338,  7  Am.  Dec 
467 ;  State  v.  John,  5  Ham.  O.  217 ;  Lindsay 
V.  Hill,  66  Me.  212,  22  Am.  Rep.  664;  Stoiy's 
Gonf.  of  Laws,  i$  620,  621. 

Upon  the  whole,  each  of  said  New  Mexico 
statutes  and  section  16  of  article  20  of  tbe 
Constitution  of  that  state  being  thus,  in  tnm, 
eliminated  from  ctxDsideration,  and  no  other 
provision  of  the  Constitution  or  statutes  of 
that  *state  having  been  pleaded,  the  laws  of 
Texas  should  control  this  transitory  action; 
and,  no  reversible  error  thereunder  being 
shown,  I  concur  in  the  order  of  this  court 
overruling  tbe  motion  of  plaintiff  In.  error  for 
a  rehearing.  I  r^ret  that  press  of  other 
work  has  prevented  me  from  giving  this  case 
more  careful  consideration  and  briefer  and 
more  satisfactory  treatment. 


PIERCE  et  aL  t.  GIBSON  et  aL    (K&  2454.) 
(Supreme  Court  of  Texas.    April  6,  1916.) 

1.  Homestead  ®=»56— Powbb  to  TaANsres— 

Joinder  of  Wife. 
A  husband,  acting  in  good  faith,  may  dioose 
and  select  the  homestead,  or  abandon  one  se- 
lected and  acquire  a  new  one,  independently  of 
the  wishes  of  the  wife,  so,  after  her  insanitr, 
he  may  abandon  the  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  81,  82;   Dec.  Dig.  <8=s>56.) 
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2:  HcsBAin)  awd  Wira  «=»27Sf9)— CosuniNi- 

W  PBOPKBTT— INSANFTT   OV  WlFB— CONVKT- 

ANCE  BT  HtJSBAND— Validity. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
35M,  declares  that  where  the  wife  dies  or  be- 
ccmes  insane,  the  husband  shall  have  the  ex- 
clusive management,  control,  and  dispositicm  of 
the  community  property  in  the  samje  manner  as 
during  her  lifetime  and  sanity,  and  it  shall  not 
tie  necessary  that  the  wife  join  in  c<Hiveyances 
thereof,  subject,  however,  to  the  provisions  of 
the  chapter.  The  chapter  of  which  the  article 
is  a  part  relates  to  the  administration  of  com- 
munity property,  and  its  other  articles  provide 
that  on  death  or  insanity  of  the  wife,  the  hus- 
band may  give  bond,  and  as  survivor  edminiBter 
the  community  property.  Held,  that  the  hus- 
band, as  surviving  member  of  the  marital  part- 
nership, may,  to  pay  community  debts,  sell  com- 
sinnity  property  without  giving  any  bond. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent   Dig.  {  1020;    Dec.  Dig.   «=»273 

Eirror  to  C!onrt  of  OItU  Appeals  of  Eighth 
Snpreme  Judicial  District 

Action  by  O.  T.  Gibson  and  others  against 
P.  P.  Pierce  and  another.  A  judgment  for 
defendant  Pierce  was  reversed  on  error  to 
the  Court  of  CivU  Appeals  (146  S.  W.  983), 
and  defendant  brings  error.  Reveised,  and 
Judgment  of  district  court  affirmed. 

J.  R.  Stubblefleld,  of  Eastland,  for  plaintiff 
in  error.  D.  G.  Hunt,  of  Eastland,  and  W. 
P.  Sebastian,  of  Austin,  for  defendants  In  er- 
ror. 


TANTIS,  J.  This  suit  was  Instituted  In 
the  district  court  of  Stephens  county,  Tex., 
by  the  defendants  In  error,  who  were  plaln- 
tUts  below,  against  P.  P.  Pierce  and  R.  Glass- 
oock,  to  recover  730  acres  of  land  situated 
partially  in  Palo  Pinto  county  and  i>artlally 
In  Stephens  county,  Tex.  In  the  district 
ODort  Glasscodt  filed  a  disclaimer,  and  the 
trial  proceeded  against  Pierce.  The  case  was 
submitted  to  the  jury  on  special  Issues.  The 
trial  resulted  in  a  judgment  in  the  district 
court  in  favor  of  Pierce,  who  is  plaintiff  in 
error  here,  and  against  the  plaintiffs  In  said 
suit  In  the  district  court.  By  th'em  the  case 
was  appealed  to  the  honorable  Court  of  CHvU 
Appeals  for  the  Second  District  The  ai^>eal 
vras  transferred  to  the  honorable  Court  of 
Civil  Appeals  for  the  Eighth  District  in 
which  court  the  case  was  reversed  and  re- 
manded as  to  Jane  P.  Pettlt  wife  of  C.  I. 
Peltit,  the  court  holding  that  eii»  was  enti- 
tled to  recover  one-half  of  the  land  sued  for. 
As  to  the  other  plaintiffs  in  the  district 
coort,  and  as  to  the  remaining  one-half  In- 
terest In  the  land,  the  jndgmoit  of  the  dis- 
trict court  wag  affirmed.  A  writ  of  error 
wag  granted  by  this  court  on  the  petition  of 
P.  P.  Pierce,  the  plaintiff  In  error,  on  the 
gionnd  of  a  conflict  between  the  opinion  by 
the  Court  of  Civil  Appeals  for  the  Eighth 
District  In  this  case  and  the  opinion  of  the 
Oonrt  of  Civil  Appeals  for  the  Fifth  Dis- 
trict In  the  case  of  Shields  v.  Aultman,  Mil- 
ler tc  Co.,  20  Tex.  Glv.  App.  345,  50  S.  W. 


219,  In  which  case  a  wilt  of  error  was  denied 
by  this  court 

By  the  findings  of  the  jury  in  answer  to 
special  issues  the  following  facts  were  estab- 
lished: That  C.  I.  Pettlt  was  of  sound  mind 
when  he  executed  the  deed  to  Pierce  and 
Glasscock  in  May,  1907,  and  at  the  time  he 
executed  the  mortgage  In  February,  1907; 
that  no  part  of  the  property  In  controversy 
constituted  the  homestead  of  C.  1.  Pettlt  at 
said  time,  or  at  the  time  be  executed  the 
mortgage  thereon  In  February,  1907,  to  se- 
cure a  loan  of  $1,200;  that  C.  I.  Pettlt  acted  • 
In  good  faith  at  the  time  he  executed  the  deed 
to  Pierce  and  Glasscock  In  May,  1907,  and 
at  the  time  he  executed  the  mortgage  In  Feb- 
ruary, 1907,  and  was  not  guilty  of  any  fraud- 
ulent attempt  to  deprive  his  wife  of  the 
benefit  of  a  homestead  exemption  In  the  prop- 
erty Involved ;  that  when  C.  I.  Pettlt  aban- 
doned his  home  in  Stephens  county,  and  ac- 
quired a  new  home  In  another  county  prior 
to  May,  1907,  he  acted  In  good  faith  In  so 
doing;  that  at  the  time  Pierce  and  Glass- 
cock purchased  the  pn^wrty  from  O.  L  Pet- 
tlt In  May,  1907,  there  was  a  valid  and  sub- 
sisting mortgage  against  sudi  property  In 
the  amount  of  $1,200;  that  at  the  time  Pierce 
and  Glasscock  purchased  the  property  from 
Pettlt  In  May,  1907,  there  were  no  other 
liens  against  the  property;  that  the  c<Hisld- 
eration  paid  by  Pl«rce  and  Glasscock  to  O. 
I.  Pettlt  for  the  land  In  controversy  was  the 
reasonable  cash  market  value  of  such  land 
at  the  time  and  place  It  was  sold;  that 
Pierce  and  Glasscock  acted  In  good  faith  to- 
wards C.  I.  Pettlt  wbien  they  bought  the  land 
in  controversy,  and  did  not  practice  any 
fraud  upon  him. 

The  evidence  shows  that  when  C.  I.  Pettit 
sold  the  iHToperty  la  controversy  In  May, 
1907,  he  paid  out  of  its  proceeds  the  $1,200 
which  he  owed  th^eon,  and  which  was  a 
community  debt 

The  findings  of  fact  by  the  Court  of  Civil 
Appeals  Is  to  the  effect  that  the  evidence  was 
sufficient  to  sustain  all  the  foregoing  find- 
ings of  fact  by  the  Jury,  in  answer  to  spe- 
cial Issues. 

[1]  It  Is  contended  by  the  defendants  in 
error  that  the  husband  of  an  Insane  wife 
cannot  convey  by  his  deed  alone  the  home- 
stead, unless  the  proof  should  show  that  the 
Insanity  of  the  wife  was  Incurable.  The  find- 
ings of  the  jury  In  this  case  were  to  the  ef- 
fect that  none  of  the  property  In  question 
was  the  homestead  of  Pettit  at  the  time  he 
conveyed  the  property  to  Pierce  and  Glass- 
cock. This  finding  of  fact  removes  from  the 
case  toe  proposition  of  law  contended  for, 
and  renders  it  unnecessary  for  us  to  consider 
the  question  of  law  as  to  the  effect  of  a  hus- 
band's deed  of  conveyance  of  the  homestead 
while  the  wife  Is  insane,  since  in  this  case 
there  was  no  homestead  at  the  time  of  sale. 
The  property  In  question  was  the  homestead 
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of  C.  I.  Pettlt  and  his  wife,  Jane,  for  many 
years.  In  January,  1901,  the  wife  was  ad- 
Judged  Insane,  and  was  sent  to  a  lonatic 
asylum,  where  she  remained  until  during  the 
trial  of  this  case,  when  she  appears  to  have 
been  released,  and  to  have  attended  the  trial, 
though  she  did  not  testify  as  a  witness,  and 
there  Is  no  evidence  showing  either  that  she 
had  or  had  not  been  restored  to  a  sane  con- 
dltloa  C.  I.  Pettlt  and  his  children  contin- 
ued to  occupy  the  land  as  a  homestead  for 
about  four  years  subsequent  to  the  Insanity 
of  his  wife.  Having  contracted  tuberculosis, 
he  moved  to  San  Antonio,  where  he  acquired 
another  home,  which  he  occupied  for  about 
one  year.  Later,  In  1906,  he  acquired  anoth- 
er home,  and  occupied  it  as  such.  In  Guada- 
lupe county,  for  about  one  year.  He  mort- 
gaged the  property  in  controversy  tn  Febru- 
ary, 1907,  for  $1,200.  On  May  16,  1907,  he 
conveyed  it  to  P.  P.  Pierce  and  B.  Glasscock 
for  a  cash  consideration  of  $4,857.60.  Later 
Glasscock  conveyed  his  interest  in  the  land 
to  Pierce.  The  homestead  In  Stephens  coun- 
ty ceased  to  be  such  when  it  was  abandoned 
by  O.  L  Pettlt  with  the  Intention  of  making 
his  home  in  south  Texas^  In  the  Interest  of 
his  health.  His  abandonment  of  the  home- 
stead being  in  good  faith,  as  found  by  the 
Jury,  It  was  his  right  and  privilege  in  law 
to  so  abandon  it  and  establish  another  home. 
The  husband  has  a  legal  right,  while  acting 
in  good  faith,  to  abandon  the  homestead  and 
acquire  a  new  one  without  the  consent  of  his 
wife.  The  fact  that  she  was  Insane  and  un- 
able to  give  her  consent  would  not  defeat 
this  right  on  his  part,  since  her  consent  to 
the  abandonment  of  a  homestead,  and  thB 
acquiring  of  a  new  one,  Is  not  necessary. 
The  fact  that  she  became  insane,  and  could 
not  give  her  consent,  would  in  no  way  alter 
the  situation,  or  destroy  his  rights  In  this 
respect  Shields  v.  Aultman,  Miller  St  Co., 
20  Tex.  Civ.  App.  345,  50  S.  W.  219. 

[2]  The  honorable  Court  of  Civil  Appeals 
rested  Its  holding  In  reversing  the  case  as  to 
one-half  the  property,  on  the  proposition  that 
O.  I.  Pettlf  s  deed  to  Pierce  and  Glasscock, 
in  so  far  as  it  attemi)ted  to  convey  the  wife's 
one-half  interest  In  said  community  property, 
was  void,  for  the  reason  that  he  could  not 
convey  her  one-half  Interest  In  the  commu- 
nity property  without  qualifying,  which  he 
had  not  done,  as  survivor,  and  making  a  sur- 
vivorship bond,  under  article  3594,  (A.  29,  tit 
52,  Vernon's  Sayles'  Texas  Olvll  Statutes, 
which  is  as  follows: 

"Where  the  wife  dies  or  becomes  insane;  leav- 
ing a  surviving  husband  and  child,  or  children, 
the  husband  ^all  have  the  exclusive  manage- 
ment control  and  disposition  of  the  community 
property  in  the  same  manner  as  during  her  life- 
time, or  sanity;  and  it  shall  not  be  necessary 
that  the  insane  wife  shall  join  in  conveyances 
of  such  property,  or  her  privy  ezaminati<Hi  and 
acknowledgment  be  taken  to  such  conveyances, 
subject,  however,  to  the  provisions  of  this 
chapter." 


We  do  not  think  this  artlde  of  the  statnta 
In  any  way  abridged  the  right  of  the  hus- 
band to  sell  the  property  for  the  purpose  o( 
liquidating  community  debts,  though  the 
other  provisions  in  said  chapter  make  pro- 
vision for  community  administration  and 
survivorship  bond.  It  was  all  community 
property,  and  was  charged  with  the  payment 
of  the  community  debts.  Tt  has  been  held  bj 
this  court,  in  a  long  and  unbroken  line  of  d^ 
dsions,  that  the  husband  upon  the  death  of 
his  wife  may,  without  administration  upon 
her  estate,  sell  the  community  pr<H»erty  to 
pay  community  debts.  Ashe  v.  Yungst,  65 
Tex.  631;  Sanger  Bros.  v.  Heirs  of  Moodj, 
60  Tex.  96;  Fagan  v.  McWhlrter,  71  Tei. 
507,  9  S.  W.  677 ;  Martin  v.  McAllister,  M 
Tex.  587,  63  S.  W.  624,  56  L.  R.  A.  585. 

We  hold  that  the  rule  should  be  the  same 
where  the  wife  is  not  dead  but  Insane.  It 
has  never  been  doubted  that  during  the  life 
of  the  wife,  the  husband  could  sell  any  com- 
munity property  except  the  homestead,  for 
tho  purpose  of  liquidating  community  debts. 
They  are  a  diarge  upon  the  partnership 
property  of  a  husband  and  wife  as  much  as 
,  are  the  debts  of  any  other  partnership  a 
charge  upon  the  partnership  property.  The 
survivor  of  the  partnership  is  charged  with 
the  duty  of  paying  the  partnership  debts,  and 
it  is  his  right  to  dispose  of  partnership  prop- 
erty for  such  purpose.  So  it  has  been  held 
unnecessary,  when  the  wife  dies  learlog 
community  property,  and  community  debts, 
for  the  surviving  husband  to  cause  adminis- 
tration to  be  had,  or  to  qualify  as  survivor 
by  giving  the  bond  provided  for  in  article 
3598,  ch.  29,  tit  62,  Vernon's  Sayles'  CTvll 
Statutes,  In  order  to  dispose  of  the  cwn- 
munlty  property  for  the  puri)ose  of  settling 
the  community  debts.  We  think  that  C.  I. 
Pettlt  was  not  deprived  of  this  right  because 
of  the  Insanity  of  his  wife.  It  is  true,  as 
held  by  the  Court  of  Civil  Appeals  in  its 
opinion  In  this  case,  that  when  the  case  of 
Shields  V.  Aultmon,  JllUer  *  Co.,  20  Tex.  Civ. 
App.  345,  50  S.  W.  219,  was  decided,  article 
3594,  Vernon's  Sasles'  Civil  Stattites.  did  not 
contain  any  provision  for  a  surviving  hus- 
band, when  the  wife  became  Insane,  to  quali- 
fy as  a  survivor  under  said  chapter.  At  that 
time  the  chapter  in  questlcHi  authorized  com- 
munity administration  as  it  does  now,  bat 
it  only  provided  for  Instances  where  the  wife 
bad  died,  leaving  a  surviving  husband  and 
child.  The  change  In  the  chapter  was  made 
by  amendment  in  1883  so  as  to  allow  the  hus- 
band, when  the  wife  became  Insane,  to  qual- 
ify by  giving  bond  as  a  survivor  on  the  same 
basis  that  said  chapter  had  previously  per- 
mitted survivorship  administration  in  favor 
of  the  husband  where  the  wlte  had  died. 
But  we  think  the  rule  Is  the  same. 

Prior  to  this  amendment  It  had  been  held 
by  this  court  In  many  cases  that  the  statute 
authorizing  survivorship  administration  in 
case  of  the  death  of  the  wife  was  not  an 
abridgement  of  the  right  ot  the  surrlThig 
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hosband  to  sell  community  pn^erty  for  the 
purpose  of  paying  community  debts  without 
making  the  bond  and  complying  with  the 
survivorship  statute.  This  statute,  authoriz- 
ing survivorship  administration  in  case  of 
4eath  of  the  wife,  with  the  omission  of  the 
Insanity  clause,  had  existed  since  1856,  but 
notwithstanding  Its  existence  In  full  force, 
this  court  repeatedly  construed  It  as  not  be- 
ing restrictive  of  the  rights  of  the  survivor, 
tnt  merely  to  be  an  enlargement  of  his  privi- 
leges existing  at  the  time  of  Its  passage; 
and  it  was  held  that  It  was  not  mandatory 
upon  the  survivor  to  qualify  under  chapter 
29,  at  52,  Vernon's  Sayles'  Statutes,  as  sur- 
vivor in  order  to  authorize  the  survivor  to 
tell  c(»nmniilty  proiJerty  with  which  to  pay 
the  community  debts.  In  passing  upon  this 
question  this  court,  speaking  through  Mr. 
Justice  Ireland,  In  the  case  of  Dawson  v. 
Holt,  44  Tex.  178,  said: 

"It  is  contended  that  the  latter  clause  of  the 
itw  as  quoted  is  to  be  construed  literally  and 
strictly,  and  that  the  authority  of  the  husband 
to  sell  did  not  attach  until  after  the  probate 
conrt  had  'recorded*  the  inventory  and  appraise- 
ment It  most  be  borne  in  mind  that  the  eur- 
viving  husband  had  the  right  to  sell  the  com- 
munity property  to  pay  debts  against  the  com- 
monitv,  after  the  death  of  the  wife,  without  the 
aid  of  this  statute.  Jones  v.  Jones,  15  Tex. 
147.  It  was  clearly  not  the  intention  of  the 
Legislatnie  to  throw  restrictions  around  the 
survivor  in  such  cases,  but  to  enlarge  their 
powers." 

Again  this  court,  speaking  through  Mr. 
Justice  StaytoD,  in  the  case  of  Sanger  Bros, 
v.  Heirs  of  Moody,  60  Tex.  98,  says: 

"It  is  claimed  that  as  community  indebted- 
ness was  shown  to  exist  at  the  time  the  land  was 
sold  by  Louis  Moody  to  Birge,  the  sale  should 
be  held  valid.  Under  the  repeated  decisions  of 
this  comrt  it  must  be  held  as  conclusively  set- 
tled that  the  survivor  of  the  marital  relation, 
without  administration  upon  the  estate  of  the 
deceased  member  in  any  of  the  modes  expressly 
pronded  by  statute,  has  power  as  survivor  to 
sell  the  community  proi>erty  for  the  purpose  of 
paying  debts  which  are  a  charge  upon  it  and  by 
law  such  property  is  charged  with  the  payment 
of  debts  contracted  during  the  marriage.  Pasch. 
Dig.  4646.  It  has  been  properly  held  that  the 
act  of  1856  did  not  withdraw  such  power  from 
ttie  sorvivor,  but  that  the  act  was  mtended  to 
enlarge  the  bowers  of  the  survivor.  Wenar  v. 
Stenzd,  48  Tex.  488 ;  Dawson  v.  Holt,  44  Tex. 
178;  LampUn  v.  Murrell,  46  Tex.  58.^ 

There  are  many  other  decisions  to  the 
nme  effect,  and  holding  that  the  survivor- 
ship statute  did  not  deprive  the  surviving 
bnxband  of  the  power  to  sell  community  prop- 
erty and  with  ttie  proceeds  to  discharge  com- 
nmnlty  debts.  Jcmes  v.  Jones,  15  Tex.  147; 
Dawson  T.  Holt  44  Tex.  174;  Lumpkin  v. 
Murrell,  46  Tex.  61. 

We  think  the  rule  Is  the  same  since  the 
amendment  of  the  statute  authorizing  the 
husband,  in  case  of  his  wife's  insanity,  to 
quality  as  stirvivor.  The  statute  as  so 
amended  must  be  held  to  be  an  enlargement 
of  Uie  rights  of  the  survivor  of  an  insane 
spouse,  and  not  an  abridgment  thereof. 
Prior  to  this  amendment  It  was  the  undoubt- 


ed right  of  the  htisbond  of  an  Insane  wife  to 
sell  community  property  for  the  purpose  of 
paying  community  debts,  and  we  think  he 
stUl  has  such  right,  and  that  he  need  not 
qualify  under  the  survivorship  statute  in 
order  to  exercise  It  The  rule  as  to  selling 
community  property,  with  the  proceeds  of 
which  to  pay  community  debts,  should  be  the 
same  now,  where  the  wife  becomes  insane, 
as  it  was  prior  to  this  amendment,  in  cases 
where  the  wife  had  died.  We  think  the 
Court  of  Civil  Appeals  was  in  error  In  hold- 
ing that  Pettit's  deed  was  void  because  he 
had  not  qualified  as  survivor  under  chapter 
28,  tit  62,  Vernon's  Sayles'  Civil  Statutes. 
We  think  the  deed  was  valid,  and  conveyed 
all  the  land  in  controversy  to  Pierce  and 
OlasBcock. 

We  have  examined  the  other  questions 
presented  by  the  defendants  in  error,  and  do 
not  think  any  of  them  presents  error. 

It  follows  that  the  Judgment  of  the  Court 
of  Civil  Appeals  should  be  reversed  and  the 
Judgment  of  the  district  court  should,  In  all 
things,  be  affinned :  and  it  is  so  ordered. 


HOWARD  V.  STATE.     (No.  8986.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
22,  1916.) 

1.  Cbtmiwai.  Law  «=>1144f6)  —  Appeai,  — 
Scope  of  Rkvikw— Pbestjmptiohb— Chanqi 
OF  Vbntjb. 

In  the  absence  of  record  showing  to  the 
contrary,  it  must  be  presumed  tliat  evidence 
introduced  on  application  for  change  of  vmue, 
tending  to  show  prejudice  against  the  defend- 
ant, was  wholly  insufficient  where  the  court 
overruled  the  motion,  and  the  order  cannot  be 
reviewed  by  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2740,  2767,^1,  3021;  Dec. 
Dig.  <S=»1144(B).] 

2.  CBnoHAi,  Law  «=»1S4(2)  —  Chahoe  or 
Venue — Affidavits— SumoiENOY. 

Where  on  bearing  on  the  first  application 
for  change  of  venue  the  evidence  disclcwed  that 
one  of  the  two  compurgators  was  wholly  incredi- 
ble under  oath,  it  comd  not  be  said  that  over* 
ruling;  the  second  application  for  change  on  af- 
fidavits of  the  same  persons  was  error,  since 
Code  Cr.  Proc.  1911,  art  628,  requires  the  ap- 
plication to  be  supported  by  the  aiBdavit  of  the 
defendant  and  at  least  two  credible  persona 

[Ed.    Note.— EV>r   other   cases,    see    Criminal 
Law,  Cent  Dig.  H  243,  251;   Dec.  Dig.  «=>134 
(2).] 
8.  Ckiuinai,  Law  €=>137— Ghanoe  or  Venxtb 

— Hbakino — Denial. 

While  the  court  must  have  before  it  the 
evidence  to  show  that  a  compurgator  making  af- 
fidavit for  change  of  venue  was  wholly  incredi- 
ble, it  is  sufBcient  if  that  evidence  was  adduced 
on  a  former  hearing  for  a  change  of  voiue. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  253;  Dec.  Dig.  <8s>137.] 

4.  Cbiuinai.  Law  «=»122— Change  of  Venue 
—Second  Application- Pbopbiett. 

One  seeking  a  change  of  venue  should  pre- 
sent where  possible,  all  of  his  grounds  therefor 
in  one  application,  although  a  second  applica- 
tion cannot  be  d^ed  where  the  evidence  ad- 
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duced  on  the  hearing  of  the  first  showed  prob- 
able grounds  for  the  second. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {  254;   Dec  Dig.  «:»122.] 

6.  CKDHjfAi.  Law  622(1)— Tb]:aI/—Setsbai«cx 

—Duty  of  Cotjbt. 

TTnder  Code  Cr.  Proc.  1911,  art  727,  where 
two  defendants  accused  of  the  same  crime  each 
filed  motions  that  the  other  be  first  tried,  it  is 
the  duty  of  the  court  to  order  the  trial  of  one  to 
precede  the  other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1380,  1882;  Dec.  Dig.  «=> 
622(1).] 

6.  Crimikal  Law  «=>3e4(6)— Btiderce— Ad- 
HissiBiuTT— Res  GtarjB. 

A  statement  made  by  one  accused  of  burg- 
lary while  imprisoned  more  than  a  month  after 
the  offense  cuarged  ia  not  a  part  of  the  res 
geRtse.  . 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  808,  817;  Dec.  Dig.  «=» 
364(6).] 

7.  Cbiminal  Law  «=:>426— Evidence— Admis- 

BIBrLTTT. 

While  the  accused  may  show  that  another 
committed  the  offense  charged,  he  cannot  pro- 
duce statements  of  a  codefendant  made  to  oth- 
er persons  showing  that  he  was  innocent,  since 
Code  Cr.  Proc.  1911,  art.  791,  specifically  de- 
clares that  persons  charged  as  principals  can- 
not be  introduced  as  witnesses  one  for  another. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1011;   Dec.  Dig.  «=>426.] 

8.  Criminal  Law  «=9721(3)  —  Conduct  of 
Tbiai/— Remabks  of  Attobnets— Comment 
ON  Failtjee  of  Accused  to  Testify. 

A  remark  of  the  prosecuting  attorney,  in  a 
prosecution  for  burglary,  that  the  accused  os 
his  arrest  failed  to  explain  his  possession  of 
stolen  goods,  is  not  a  comment  on  his  future 
to  testily. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1672;   Dec.  Dig.  <*»721(3).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  L.  Crawford,  Jr.,  Judge. 

Fletcher  Howard  was  conrlcted  of  bur- 
glary, and  he  appeals.    Affirmed. 

McCutcheon  &  Cburcb,  of  Dallas,  for  ap- 
pellant C.  0.  McDonald,  Asst.  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  conricted  of 
burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  tbe  state  peniten- 
tiary. 

This  Is  tbe  second  appeal  of  this  case,  tbe 
opinion  on  tbe  former  appeal  being  reported 
in  178  S.  W.  606. 

Appellant  again  contends  that  as  tbe  In- 
dictment was  returned  into  the  criminal  dis- 
trict court  No.  1  of  Dallas  county,  the  crim- 
inal district  court  No.  2  had  no  authority  or 
Jurisdiction  to  try  the  cause.  The  order 
transferring  the  cause  Is  contained  in  the 
transcript,  and,  as  tbis  question  was  ruled 
on  In  tbe  former  opinion,  we  do  not  deem  it 
necessary  to  discuss  it  again. 

He  again  presents  the  motion  to  quash  the 
Indictment  on  the  same  grounds  as  those  re- 
lied on  in  the  former  opinion.  We  bare  not 
changed  our  views  of  tbe  law,  and  the  court 
did  not  err  in  overruling  tbe  motion. 


[1]  When  the  case  was  called  for  trial,  ap- 
pellant requested  time  to  prepare  and  file  a 
motion  for  change  of  venn&  Tbe  court 
granted  from  9  a.  m.  until  2  p.  m.  When  tbe 
court  convened  In  the  afternoon,  appellant 
presented  an  application  for  a  change  of 
venue  on  the  ground: 

"That  there  exists  against  him  bo  great  a 
prejudice  he  cannot  obtain  a  fair  and  impartial 
trial  in  Dallas  county." 

This  application  was  contested  by  tbe- 
state  by  sworn  plea,  and  the  court  heard  evi- 
dence on  the  application.  After  all  the  evi- 
dence was  heard,  the  court  overruled  the  ai>- 
plication.  The  evidence  heard  on  this  ap- 
plication Is  not  contained  in  the  bill,  nor  In 
the  record.  Iberefore  we  piust  conclude 
that  the  evidence  wholly  failed  to  sustain 
tbe  ai^llcation.  We  cannot  review  the  ac- 
tion of  tbe  court  In  the  absence  of  the  tes- 
timony heard. 

[2]  As  soon  as  the  court  overruled  this 
application  tor  a  change  of  venue,  appel- 
lant's counsel  stated  he  desired  to  present  a 
second  application,  on  tbe  ground: 

"That  there  was  a  dangerous  combination 
against  him  instigated  by  influential  persons 
by  reason  of  which  he  could  not  obtain  a  fair 
trial." 

When  this  second  application  for  a  dunge 
of  venue  was  presented,  the  court  upon 
learning  that  it  had  been  prepared  at  the 
same  time  as  tbe  first  application,  and  sign- 
ed by  the  same  witnesses,  and  not  presented 
at  that  time,  but  held  out  until  the  evidence 
on  the  first  application  had  been  heard  and 
ruled  on,  refused  to  entertain  the  second  ap- 
plication, alleging  as  reasons  for  refusing  to 
do  so: 

"First,  that  after  hearing  the  eridence  on  the 
first  application  he  found  that  there  did  not 
exist  in  Dallas  county  such  prejudice  against 
tbe  defendant  as  would  prohibit  him  from  ob- 
taining a  fair  and  impartial  trial;  second,  that 
one  of  the  compurgators,  a  negro  by  tbe  name 
of  Bert  Morrow,  was  not  a  credible  person  and. 
was  totally  unworthy  of  belief  under  oath." 

If  the  evidence  on  hearing  tbe  first  ap- 
plication for  a  change  of  venue  had  shown 
the  court  that  one  of  the  compurgators,  Bert 
Morrow,  who  signed  both  applications,  was 
not  a  credible  person  and  wholly  unworthy 
of  belief,  we  cannot  say  he  erred  in  not 
entertaining  the  second  application.  Tbe 
statute  requires  (article  628)  that  the  ap- 
plication must  be  supported  by  the  affidavit 
of  the  defendant,  and  at  least  two  credible 
persons,  and  It  has  been  frequently  held  by 
this  court  that  the  application,  which  la 
supported  by  the  affidavit  of  one  credible 
person,  is  insufficient  to  present  an  issue  for 
trial.  O'Neal  v.  State,  14  Tex.  App.  682;. 
Macklin  V.  State,  53  Tex.  Cr.  R.  197.  109  S. 
W.  145;  Gibson  v.  State.  53  Tex.  Or.  R.  Qi9, 
110  S.  W.  41. 
In  the  O'Neal  Oaee,  supra,  this  court  said: 
"There  was  no  error  in  the  action  of  the  court 
in  striking  out  and  refusing  to  consider  the  de- 
fendant's  application   for   a   change   of  venue, 
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teeaaM  the  application  did  not  conform  to  the 
requirements  or  the  statute.  It  was  supported 
by  the  affidavit  of  bat  one  other  person  than  the 
defendant,  whereas  the  statute  requires  the 
supporting  affidavits  of  'at  least  two  credible 
persona,  residents  of  the  county  where  the  pros- 
ecution is  instituted.'  •  •  •  Where  the  stat- 
ute is  not  fully  complied  with  in  an  application 
for  a  change  of  venue,  the  application  is  fatally 
defective,  and  the  court  is  under  no  obligation 
to  consider  it.  Mitchell  v.  State,  43  Tex.  512." 
[}]  Of  course,  the  court  without  evidence 
and  without  a  contest  would  not  be  au- 
thorized to  hold  that  a  witness  was  not  a 
credible  person,  but  in  this  case  the  court 
bad  beard  evidence  on  the  application  pre- 
sented under  the  first  subdivision  of  article 
428,  and,  having  heard  it  and  ruled  on  it,  he 
would  be  authorized  to  bold,  upon  presenting 
the  second  application,  the  compurgators  be- 
ing the  same,  that  they  or  ^ther  one  of 
them  were  not  credible  persons.  If  the  evl- 
dmce  on  the  first  application  bad  so  shown. 
[4]  We  do  not  wish  to  be  understood  as 
holding  that  a  person  cannot  file  a  second 
application,  If  the  evidoice-  on  the  first  ai>- 
pUcation,  based  only  on  one  ground  of  the 
statute,  should  disclose  probable  grounds  for 
believing  that  grounds  existed  for  filing  an 
application  under  the  second  subdivision,  or 
the  appellant  had  learned  such  facts  since 
filing  the  first  application.  The  statute  au- 
thorizes a  change  of  venue  upon  either  of 
the  grounds.  But  we  would  say  that  the 
proper  practice  is  to  present  both  grounds  In 
one  application,  if  appellant  is  in  possession 
of  information  at  the  time  he  files  the  first 
application  that  he  has  reason  to  believe 
that  both  grounds  exist,  and  he  should  not, 
if  In  possession  of  the  information,  delay  the 
orderly  proceedings  of  the  court  by  splitting 
the  matter  into  two  applications,  one  to  be 
filed  after  the  first  has  been  heard  and  ruled 
on.  However,  this  Is  a  matter  of  procedure, 
and  one  should  be  denied  no  right  the  stat- 
ute gives  him.  If  he  presents  the  matter 
proi)erly  to  the  court,  and  we  only  hold  In 
this  case  that  under  the  findings  of  the  court 
on  the  evidence  heard  by  him,  which  Is  not 
presented  to  us  in  the  record  before  us,  the 
court  committed  no  error  in  refusing  to  hear 
the  second  application  when  It  was  signed 
bat  by  one  credible  witness. 

[{]  Appellant  and  one  Dave  Johnson  were 
twth  indicted,  charged  with  burglarizing  a 
railroad  car.  Appellant  filed  an  application 
that  Dave  Johnson  be  tried  first  Dave 
J<^mson,  through  his  attorney,  also  filed  an 
aK>llcation,  asking  that  appellant  be  first 
tried.  Article  727  of  the  Procedure  provides 
for  severance,  and  provides  in  the  event  the 
two  defendants  make  such  aflSdavits  and  can- 
not agree  as  to  the  order  of  trial,  then  the 
presiding  Judge  shall  direct  the  order  In 
which  they  shall  be  tried.  As  both  defend- 
ants filed  afildavits  asking  that  the  other  be 
first  tried.  It  became  the  duty  of  the  court 
to  designate  the  one  to  be  first  tried. 


[6,  7]  Dave  Johnson,  appellant's  codefend- 
ant,  did  not  testify  on  this  triaL  By  the 
bills  on  file  it  appears  that  he  has  made  con- 
flicting affidavits,  in  one  affidavit  stating 
facts  which  would  tend  to  exonerate  appel- 
lant and  show  he  was  not  guilty  of  the  of- 
fense charged.  Appellant  offered  to  Intro- 
duce this  affidavit  in  evidence,  and  prove  by 
Noah  Roark  what  Dave  Johnson  had  told 
him  while  confined  in  jail.  This  was  not  res 
gestte  of  the  c^ense — the  offense  having  been 
committed  in  November,  1914,  while  the  af- 
fidavit made  by  Dave  Johnson,  which  appel- 
lant called  Mr.  Roark  to  testify  in  regard  to, 
was  made  about  a  month  thereafter  while 
Dave  Johnson  was  in  jail,  charged  jointly 
with  appellant  with  having  committed  this 
burglary.  While,  since  the  rendition  of  the 
opinion  in  Dubose  t.  State,  10  Tex.  App.  230, 
it  is  permissible  for  the  person  on  trial  to 
show  that  another  committed  the  offense 
with  which  he  is  charged  by  legal  and  com- 
petent testimony,  yet  this  does  not  give  one 
the  right  to  introduce  Illegal  and  inadmis- 
sible testimony  which  might  tend  to  show 
that  fact.  Article  791  of  the  Procedure 
specifically  declares  that  persons  charged  as 
principals,  whether  in  the  same  or  different 
indictments,  cannot  be  introduced  as  witness- 
es for  one  another,  and  in  passing  on  this 
statute  Judge  White,  In  Long  v.  State^  10 
Tex.  App.  197,  holds: 

"If  he  cannot  testify  in  person,  how  can  he 
state  facts  to  others  and  thereby  enable  them 
to  testify  to  matters  wholly  derived  from  him? 
To  permit  this  would  be  to  abrogate  the  law. 
•  •  *  No  fact  stated  by  or  derived  from  him 
can,  so  long  as  the  disability  remains,  be  de- 
tailed as  testimony  by  another  or  used  as  evi- 
dence." 

See,  also,  Smith  y.  State,  41  Tex.  854; 
Blain  V.  State,  24  Tex.  App.  636,  7  S.  W. 
239;  Wyres  v.  State,  74  Tex.  Cr.  R.  28,  166 
S.  W.  1150,  and  cases  cited. 

[I]  In  another  bill  of  exceptions  appellant 
contends  the  prosecuting  officer  in  his  argu- 
ment made  an  indirect  reference  to  appel- 
lant's failure  to  testify.  The  bill  as  ap- 
proved by  the  court  shows  this  clearly  not 
to  have  been  the  case.  Appellant's  counsel 
referred  to  instances  when  persons  charged 
with  crime  bad  made  explanations.  Ck>unsel 
for  the  state  merely  stated.  In  relying,  that 
appellant  when  arrested,  charged  with  this 
offense,  made  no  explanation  of  the  fact  that 
he  was  helping  to  move  the  stolen  proi>erty 
when  arrested.  This  would  not  be  a  refer- 
ence to  his  failure  to  testify. 

This  disposes  of  all  the  questions  presented 
in  the  brief  on  file.  While  there  are  other 
bills  in  the  record,  yet  they  relate  to  mat- 
ters which  were  passed  on  In  the  former 
appeal  of  this  case,  and  we  see  no  necessity 
to  pass  on  them  again,  but  merely  refer  to 
that  opinion,  178  S.  W.  508. 

The  judgment  Is  affirmed. 

DAVIDSON,  J.,  absent 
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CARROLL  T.  STATE.     (No.  3980.) 

(Court  of  Criminal  Appeali  of  Texas.     March 

15,  19iew    Rehearing  Denied  April 

6,  1916.) 

1.  Cbiminai.  liAW  «S=»1099(7)   —  Appsat.  — 
Statement  of  Facts— Time  fob  FiLiHa. 

A  statement  of  facts  in  the  county  court 
must  be  filed  within  20  days  after  the  adjourn- 
ment of  court,  and  must  be  preceded  by  an  or- 
der entered  of  record  for  that  purpose,  and 
hence  a  statement  filed  2ft  days  or  more  after 
adjournment  would  not  be  considered,  notwith- 
standing an  order  entered  of  record  allowing  30 
days  after  adjournment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2876,  287&-2880;  Dec.  Dig. 
«=»1099(T).] 

2.  Indictment  and  Infobmation  «=»110(3)— 
Language  or  Statute— Sufficiency. 

An  indictment  under  the  statute  prohibit- 
ing the  catching  of  fish,  except  by  hook  and  line, 
etc.,  and  nets  under  certain  circumstances,  the 
meshes  of  which  shall  be  three  inches  or  more, 
except  as  to  a  trammel  net,  in  which  they  must 
be  four  inches,  alleging  those  matters  in  the 
terms  of  the  statute  and  showing  that  defend- 
ant caught  fish  in  nets  prohibited  thereby,  was 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  291-2»4;  Dec. 
Dig.  «=s>110(3).] 

3.  Fish  «=s)8— Peotection— JuBisDionoN  of 
State. 

Under  the  statute  prohibiting  the  catching 
of  fish,  except  by  hook  and  line,  etc.,  and  pro- 
hibiting certain  nets,  and  in  the  absence  of  any 
such  limitation  in  the  statute  or  in  any  act  of 
Congress,  the  jurisdiction  of  the  state  extended 
to  the  catching  of  fish  In  the  Red  river,  tJie 
boundary  line  between  Texas  and  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
D«.  g  16;   Dec.  Dig.  <S=»8.] 

Appeal  from  Grayson  County  Court;  Day- 
ton B.  Steed,  Judge. 

J.  R.  Carroll  was  convicted  of  catching  fish 
In  violation  of  tbe  game  law,  and  be  appeahs. 
Affirmed. 

3.  H.  Randell,  of  Denlson,  for  appellant 
C.  0.  McDonald,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  J.    Appellant  was  convicted 

of  catching  fish  In  violation  of  the  game  law; 
his  punishment  being  assessed  at  a  fine  of 
?25. 

[1]  There  are  no  bills  of  exception  or  state- 
ment of  facts  contained  in  the  record.  There 
U  what  purports  to  be  a  statement  of  facts, 
but  It  was  filed  more  than  20  days  after  the 
adjournment  of  court.  Under  quite  a  number 
of  decisions  In  Texas  a  statement  of  facts  in 
tbe  county  court  must  be  filed  within  20  days 
after  tbe  adjournment  of  court,  and  tbls  must 
be  preceded  by  an  order  entered  of  record  for 
that  purpose.  There  Is  an  order  entered  In 
tbls  record  allowing  30  days,  and  the  state- 
ment of  facts  was  filed  26  or  27  days  after 
court  adjourned,  but  that  document  should 
have  been  filed  before  the  expiration  of  tbe 
20  days  under  an  unbroken  line  of  authori- 
ties. Therefore  questions  Incidental  to  tbe 
statement  of  facts  cannot  be  considered. 


[2]  Motion  to  quasb  as  well  as  motion  in 
arrest  of  Judgment  were  urged  against  tbe 
pleading.  We  are  of  opinion  that  the  trial 
court  did  not  err  in  overruling  these  matters^ 
The  statute  under  wbicb  appellant  was  in- 
dicted prohibits  the  catching  ot  fish  except 
by  book  and  line,  trot  line,  eta,  and  nets  un- 
der certain  circumstances,  but  the  meshes  of 
the  nets  must  be  above  a  spedfled  size,  that 
is,  three  Inches  or  above,  unless  it  Is  a  tram- 
mel net,  in  wbicb  instance  it  must  be  four 
inches.  The  information  and  complaint  suffi- 
ciently allege  these  matters  In  tbe  terms  of 
tbe  statute,  and  show  that  appellant  can^t 
fish  in  neb)  prohibited  by  statute. 

[3J  There  Is  another  question  presented,  to 
wit:  That,  appellant  having  caught  the  fish 
In  Red  river,  it  was  beyond  the  Jurisdiction 
of  Texas.  We  do  not  agree  with  appellant 
on  this  question.  Red  river  Is  a  boundary 
line  between  Texas  and  Oklahoma,  and,  while 
It  might  be  under  tbe  federal  jurisdiction  as 
to  some  matters,  it  still  Is  within  tbe  Juris- 
diction of  Texas  as  to  a  violation  of  her 
game  laws.  We  are  dted  to  no  authority 
that  would  limit  Texas  to  go  bey(Hid  tbe  edge 
of  tbe  water  cm  tbe  south  bank  of  tbe  river 
in  enforcing  Its  law.  There  Is  none  in  tbe 
Texas  statute  that  we  have  been  able  to  find 
that  would  justify  that  conclusion,  nor  has 
any  been  called  to  our  attention  In  the  acts 
of  Congress.  In  some  respects  fresh-water 
streams  which  may  be  navigable  can  be  or 
may  be  under  the  Jurisdiction  of  Congress, 
but  that  does  not  apply  to  this  statute.  We 
think  tbe  Jurisdiction  of  Texas  fully  reached 
and  covered  the  territory  in  which  this  fish- 
ing occurred. 

Finding  no  reversible  error  in  the  Judg- 
ment, it  Is  affirmed. 


PETTIGREW  V.  STATE.    (No.  4005.) 

(Court  of  Griminal  Appeals  of  Texas.     March 

29,  1916.) 

1.  CBraciNAi.  Law  «=>1102  —  Statement  of 
Facts— Time  of  Filing. 

Where  accused  was  convicted  in  county 
court  at)  a  term  lasting  more  than  8  weeks,  the 
statement  of  facts,  which  was  not  filed  within 
OO  days  after  the  motion  for  new  trial  was  over- 
ruled and  sentence  pronounced,  must  be  strick- 
en, not  being  filed  within  time. 

[Ed.  Note.— For  other  cases,  see  Qriminal 
Law,  Dec.  Dig.  «=»1102.] 

2.  Cbiminai,  Law   «=s>1092(7)  —  Afpeai,  — 
Bills  of  Exception. 

Where  accused  was  convicted  at  a  term  of 
county  court  lasting  more  than  8  weeks,  bills 
of  exception  not  filed  within  90  days  after 
overruling  motion  for  new  trial  and  sentence 
cannot  be  considered. 

'  [Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2850,  2852-2854;  Dec.  Dig. 
«=al092(7).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  B.  Young,  Judge. 

Charley  Pettigrew  was  convicted  of  pursu- 
ing tbe  occupation  of  selling  Intoxicating  llq- 
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nora  to  pndtlbithA  terrltoiy,  and  he  appeala 

Affirmed. 

a  C.  M<a>onald,  Asst.  Atty.  Oen.,  for  the 
State. 

HARPER,  X  Appellant  was  conylcted  of 
pursuing  the  occupation  of  selling  Intoxicat- 
ing Ugnora  In  prohibition  territory. 

[1]  The  term  of  court  at  which  he  was 
tried  lasted  more  than  eight  weeks,  the  term 
covering  a  period  of  three  months.  The  mo- 
tion for  a  new  trial  was  OTerruled  November 
19,  1916,  and  sentence  prononneed  on  appel- 
lant that  day.  The  statement  of  facts  was 
not  filed  in  the  trial  conrt  until  February  24, 
1916,  more  than  ninety  days  after  the  motion 
for  a  new  trial  was  OTermled  and  sentence 
pronounced,  and  therefore  not  filed  within 
the  time  authorized  by  law.  ThB  motion  of 
the  Assistant  Attorney  Oeneral  to  strike  it 
from  the  record  Is  therefore  sustained. 

[2]  The  bills  of  exception  were  not  filed 
until  one  day  later,  or  February  26, 1916,  and 
tbe  motion  to  strike  them  from  the  record 
must  also  be  sustained. 

Tlie  contention  is  again  made  that  the  in- 
dictment is  Insaffldent  because  It  does  not 
negative  the  exceptions  contained  in  the  stat- 
utes, nils  qaestion  was  thoroughly  discussed 
in  Sladc  t.  State,  61  a>ex.  Cr.  B.  378,  136  S. 
W.  1073,  Ann.  Cas.  1913B,  112,  and  we  do  not 
deem  it  necessary  to  again  review  the  anthor- 
itles.  There  was  no  error  in  overmling  the 
motion  to  quash  tlie  indictment 

While  the  bills  of  exception  have  been 
itrlcken  out  on  the  motion  of  the  Assistant 
Attorney  General,  yet  we  have  read  each  of 
them,  and  they,  nor  either  of  them,  would 
present  error  bad  they  been  filed  within  the 
time  fixed  by  law. 

The  judgment  is  affirmed. 


UILSjS  v.  state.    (No.  4014.) 

(Coart  of  Oriminal  Appeals  of  Texas.     March 
29,  1916.) 

Rape  ^=>69(1)— IkbtbuctioN8  —  Reasonable 

Doubt. 

On  a  charge  of  rape  upon  a  girl  under  16 
rears  of  age,  where  there  was  testimony  that 
■he  waa  more 'than  15  years  ot  age,  though  the 
coart  required  the  jury  to  believe  beyond  a  rea- 
Bonable  doubt  the  necessary  facts  to  find  defend- 
ant gnilt7,  and  that  tlie  girl  waa  under  16  years 
•f  age,  the  failure  to  cbirge  conversely  that,  if 
tlie  jury  believed  she  was  more  than  15  years 
of  age,  or  had  a  reaaonable  doubt  of  it,  they 
•lionld  acquit  waa  reversible  error. 

USA.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  I  88;    Dec  Dig.  e=»59(l).] 

Appeal  from  District  Court,  Kerr  Ck>nnty ; 
R.  H.  Bumey,  Judge. 

Jake  Mills  was  convicted  of  rape,  and  ap- 
peals.   Reversed  and  remanded. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


PREJNDBROAST,  P.  3.  Appelant  was 
convicted  of  rape.  Tbe  Indictment  was  In 
two  counts — one  that  the  act  was  committed 
by  force,  etc. ;  the  other  tliat  the  girl  was  un- 
der 16  years  of  age.  The  court  submitted 
both  counts  for  a  finding.  Tbe  jury  convict- 
ed him  under  the  count  charging  that  the 
girl  was  under  16  years  of  age. 

We  will  not  discuss  the  testimony,  except 
to  say  that  it  was  in  direct  conflict  the  girl 
testifying  to  the  act,  and  the  appellant  as 
positively  denying  It  In  addition,  the  appel- 
lant Introduced  much  testimony  In  direct  con- 
tradiction of  the  girl  as  to  her  testimony  In 
other  respects.  Several  questions  are  raised, 
but  we  deem  it  unnecessary  to  pass  upon  but 
one.  Some  or  all  of  the  others,  doubtless, 
will  not  arise  on  another  trial. 

The  court  in  submitting  the  case  to  the 
Jury  for  a  finding  on  the  connt  on  which  ap- 
pellant was  convicted,  affirmatively  required 
the  Jury  to  believe  beyond  a  reasonable  doubt 
the  neceesary  facts  from  the  evidence  in  or- 
der to  find  him  guilty,  and  that  the  girl  was 
under  16  years  of  age  at  the  time.  The  ap- 
pellant contested  the  age  of  the  girl,  and 
there  was  testimony  tending  to  show  that  she 
was  more  than  16  years  of  age  at  the  time  of 
the  act,  if  there  was  an  act  of  sexual  inter- 
course. The  appellant  objected  to  this  part 
of  the  court's  charge,  in  effect  among  other 
things,  because  it  did  not  affirmatively  sifl>- 
mit  in  his  behalf  the  converse  of  the  court's 
charge ;  that  is,  it  did  not  tell  the  Jury  that 
if  they  believed  she  was  more  than  16  years 
of  age  at  the  time,  or  if  they  had  a  reasona- 
ble doubt  of  it  to  acquit  him. 

Under  the  circumstances  of  this  case  we 
believe  that  the  court  should  have  so  charged 
in  appellant's  favor,  and  that  his  failure  to 
do  so  presents  reversible  error,  and  for  this 
error  the  Judgment  is  reversed,  and  the  cause 
remanded. 


WELLS  V.  STATa     (No.  4008.) 

(Court  of  Criminal  Appeals  of  Texas.     Maidi 
29,  1916.) 

CBnaRAL  I/AW  4=91090(1)  —  Statement  ot 
Facts  and  Bux  of  Exosftions— Nbces- 

SITT. 
In  tbe  absence  of  statement  of  facts  or  bill 
of  exceptions,  no  question  is  raised  for  review 
on  appeal  in  a  criminal  case. 

[Ed.  Note. — For  other  en  sex.  see  Criminal 
Law,  Cent  Dip.  {$  2653.  2805-2807,  2826-2827, 
3204;    Dec.  Dig.  «=>1090(l).l 

Appeal  from  Criminal  District  Court.  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Robert  Wells  was  convicted  of  robbery, 
and  he  appeals.    Judgment  affirmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 

PRBNDER6AST,  P.  J.  This  is  an  appeal 
from  a  conviction  of  robbery,  without  a  state- 
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ment  of  facts  or  a  bill  of  exceptions.    In  the 
absence  of  these,  no  question  is  raised  which 
can  be  reviewed. 
Hie  Judgment  Is  affirmed. 


CURRY  V.  STATE.     (No.  4009.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

29,  1916.) 

Ceiminai.  IjAW  «=»1090(16)— Appbai/— Nkom- 
srcT  OF  Statement  of  Facts  and  Bnx  of 
Exceptions. 

Questions  raised  in   a  motion  for  a  new 

trial  cannot  be  reviewed  where  the  record  con- 

tainq  no  statement  of  facts  or  bills  of  exceptions. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law.  Cent  Dig.  §§  2822,  2948.  3204 ;  Dec  Dig. 

<8=>1090(16).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robt  B.  Seay,  Judge. 

John  Curry  was  c<mvicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

C.  G.  McDonald,  Asat.  Atty.  Gen.,  t<a  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  state  peni- 
tentiary. 

No  statement  of  facts  accompanies  the 
record ;  neither  does  it  contain,  any  bUls  of 
exception.  Under  such  circumstances  there 
is  no  question  raised  In  the  motion  for  a  new 
trial  we  can  review. 

The  judgment  is  affirmed. 


BABNES  v.   STATE.     (No.  401T.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

22,  1916.) 

INTOXIOATINO    liIQtJOBS    iS=9205(2)   —  INDICT- 
MENT—CHABGE  OF  Felony. 

An  indictment  for  selling  intoxicating  liq- 
uors, merely  charging  that  the  local  option  law. 
had  been  adopted  prior  to  the  presentment  of 
the  indictment,  giving  no  date,  and  alleging  a 
sale  subsequent  to  the  enactment  of  the  felony 
statute  of  1911  (Pen.  Code  19ll,  art.  597),  pro- 
viding that,  if  the  local  option  election  was  held 
prior  to  the  passage  of  the  act,  an  illegal  sale 
of  liquors  shall  be  a  misdemeanor,  but  that, 
if  the  election  was  held  after  the  passage  of  the 
act,  the  offense  shall  be  a  felony,  presented  on 
its  face  a  felony  charge. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (3ent  Dig.  g  225;  De&  Dig.  «=> 
205(2).] 

Appeal  from  Young  County  Court;  W.  P. 
Stlnson,  Judge. 

Cleve  Barnes  was  convicted  of  selling  In- 
toxicating liquors,  and  he  appeals.  Judg- 
ment reversed,  and  cause  remanded. 

See,  also,  184  S.  W.  610. 

Brooks  &  Worsham,  of  Dallas,  for  appel- 
lant. C.  C.  McIHmald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  un- 
der an  Indictment  charging  him  with  on  or 


about  the  SOtti  day  of  December,  1013,  aelllng 
to  Gran  Glenn  Intoxicating  liquors,  and  bis 
punishment  assessed  at  Imprlsonm^it  in  tbe 
county  Jail  for  60  days  and  a  fine  of  $100. 

Appellant  moved  to  quash  the  indictment 
because  the  dAte  was  not  alleged  in  the  in- 
dictment when  the  local  (H>tion  election  was 
held,  on  the  ground  that  under  the  allegations 
contained  in  the  indictment  the  county  court 
bad  no  Jurisdiction  of  the  ofTense.  The  in- 
dictment alleged  the  sale  to  have,  been  made 
on  December  30,  1913,  and  nowhere  alleges 
when  the  election  was  held  in  Young  county. 
By  an  act  of  the  Legislature  passed  in  1911 
(Pea  Code  1911,  art  597)  it  Is  provided  that, 
if  the  Section  was  held  prior  to  tlie  passage 
of  that  act,  the  <^ense  would  be  a  misde- 
meanor; if  tbe  election  was  held  after  the 
passage  of  that  act,  the  offense  would  be  a 
felony.  We  liad  this  queetlon  before  tliis 
court  in  Head  v.  State,  64  Tex.  Cr.  B.  112. 
141  S.  W.  536,  Hamiltim  v.  SUte,  66  Tex.  Cr. 
B.  508,  145  S.  W.  348,  and  other  cases,  in 
which  it  was  held  that  an  indictment  mere- 
ly alleging  that  the  local  option  law  had  been 
adopted  prior  to  tbe  presentm«it  vt  tbe  in- 
dictment, giving  no  date  and  alleging  a  sale 
subsequent  to  the  enactment  of  the  felony 
statute,  presented  on  its  face  a  felony  charge. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent 


BABNES  V.  STATE.    (No.  4016.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  22, 1916.) 

Appeal  from  Young  County  Court;  W.  P. 
Stinson,  Judge. 

Cleve  Barnes  was  convicted  of  selling  intoxi- 
cating liquors,  and  he  apppeals.  Judgment  re- 
versed, and  cause  remanded.  ^ 

Brooks  &  Wor^am,  of  Dallas,  for  appellant 
C.  a  McDonald,  Asst  Atty.  Gen.,  for  the  Sute. 

HARPER,  J.  This  is  a  companion  case  to 
cause  No.  4017,  Clove  Barnes  v.  State,  infra, 
this  day  decided.  It  is  unnecessary  to  discuss 
the  questions  in  this  case. 

On  the  authority  of  the  opinion  in  the  above- 
styled  cause,  this  judgment  is^  reversed,  and 
the  cause  remanded. 


DAVIDSON,  J.,  absent 


DAVIS  V.  STATE.     (No.  4027.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
29,  1916.) 

1.  DiBOBSXBLT  House  «s>ie— Adkibbibiutt 

OF  Evidence— Reputation. 

In  a  prosecution  for  aiding  the  keeping  of 
a  house  of  prostitution,  testimony  of  a  witness 
tliat  the  house  had  had  a  reputation  aa  such 
for  a  long  time  before  and  after  defendant  be- 
gan working  there  is  admissible,  though  the 
witness  could  not  limit  his  knowledge  as  to  the 
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repntatian  to  the  time  after  Qie  defendant  be* 
gtn  working  theie. 

[Ed.  Note. — For  other  cases,   see  Disorderly 
House,  Gent   Dig.  Si  21-25;    Dec.  Dig.   <S=3 
16.] 
2.  DiSORDEBLT   Houss  «=al7  —  StjmCIENCT 

OF  ETIDERCK. 

Id  a  prosecution  for  aiding  In  keeping  a 
bouse  of  prostitution,  evidence  held  sufficient  to 
sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  H  26-29;   Dec.  Dig.  «=3l7.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

E.  C.  Davis  was  convicted  of  aiding  the 
keeping  of  a  house  of  prostitution,  and  he  ap- 
peals.   Affirmed. 

Ralph  P.  Hathis  and  W.  Lindsay  Bibb, 
loth  of  Wichita  Falls,  for  appellant  C.  C. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HABPEB,  J.  Appellant  was  convicted  un- 
der an  Information  charging  him  with  aiding, 
assisting,  and  abetting  the  keeping  of  a 
bouse  of  prostitution  and  a  house  where 
prostitutes  were  permitted  to  resort  and  re- 
side. 

[1]  Appellant  objected  to  Bd  Carnes  be- 
ing permitted  to  testify  that  the  house  with 
which  he  was  charged  with  aiding  and  abet- 
ting the  keeping  had  the  reputation  of  be- 
ing a  disorderly  bouse  at  the  time  be  was 
acting  as  night  clerk  of  the  Royal  hotel,  and 
bad  that  reputation  before  appellant  began 
working  tbere^  The  objection  was  directed 
at  that  portion  of  the  testimony  in  which  he 
said: 

"I  could  not  limit  my  knowledge  of  the  repn- 
tatioD  of  this  bouse  as  jost  since  the  defendant 
began  working.  It  has  been  disorderly  for  a 
long  time." 

As  the  testimony  shows  the  reputation  of 
the  bouse  was  disorderly  when  appellant  be- 
gan working  there,  and  so  continued  all  the 
time  he  was  connected  with  It,  the  bill  pre- 
sents no  reversible  error. 

[2]  The  court  did  not  err  In  refusing  to 
give  peremptory  Instructions  to  acquit,  as 
we  think  the  testimony  would  Justify  a  con- 
viction. The  reputation  of  the  house  was 
shown  to  be  a  house  where  prostitutes  re- 
sorted and  resided.  Harrold  Buster  testi- 
fied that  the  reputation  of  the  three  women 
be  saw  at  this  hotel  was  bad ;  that  they  were 
common  prostitutes;  that  he  had  seen  at 
least  one  of  them  in  the  reservation  at  Lil- 
lian Hall'a  Lewis  Scott  testified  he  was 
porter  at  the  Royal  Hotel,  and  that  appellant 
told  blm,  "If  I  found  any  one  that  wanted  a 
woman  up  there,  to  send  them  to  him."  Ed 
Games  testified  that  he  secured  a  room  at 
this  hotel,  and  said  to  the  porter,  Lewis 
Scott,  that  he  was  going  down  to  the  reserva- 
tion to  see  the  girls,  when  the  porter  replied, 
"Boss,. we  have  got  any  kind  of  girls  yon 
want  at  the  hotel."  The  porter  took  blm  to 
Us  room,  and  In  tlbont  20  ndnutea  a  girl 
opened  the  door  and  came  In. 

The  Judgment  la  affirmed. 


KROWEai  ▼.  MARTIN.    (No.  6e76.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  8,  1916.    Rehearing  Denied 

March  28,  1916.) 

1.  FRATTDtrLENT     CONVKYANCES     ^=»47— BULK 

Salbs  Law— "UsuAi.  Codbse  of  Tbade." 
A  sale  by  one  formerly  in  the  jewelry  busi- 
ness who  at  the  time  of  the  sale  had  withdrawn 
therefrom,  and  who  had  mortgaged  the  goods  sold 
and  segregated  them  from  his  stock  and  trade, 
was  not  a  sale  in  the  "usual  course  of  trade." 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  34: ;  Dec.  Dig.  ®=>47.} 

2.  Chatiei.  Mobtoaoes  «S3186  —  Stocks  hi 
Trade— Vauditt. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
3970,  making  void  mortgages  on  stocks  of  goods 
exposed  to  daily  sale  where  possession  is  re- 
tained by  the  mortgagor,  does  not  apply  where 
the  goods  mortgaged  are  segregated  from  the 
stock  and  possession  delivered  to  the  mortgagees. 
Since  a  mortgage  on  such  a  stock  was  not  void  at 
common  law. 

[Ed.  Note;— For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  {  36S;  Dec.  Dig.  <3=>1S6.] 

8.  FbaxAulent  Conveyakobs  «=»47  —  Bulk 
Sales  Law— When  Applicable. 

Where  goods,  having  been  segregated  from 
the  main  stock,  are  mortgaged  and  possession 
delivered  to  the  mortgagees,  the  Bulk  Sales  Law 
{A.cta  31st  Leg.  c.  27;  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  8971),  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  j  84 ;  Dec.  Dig.  «=>47.) 

4.  Fraudulent  Conveyances  «=»47  —  Bulk 
Sales  Law — When  Applicable. 

The  Bulk  Salee  Lew  does  not  apply  to  a 
sale  of  goods  segregated  from  a  stock  in  trade  by 
the  owner  who  was  formerly  a  merchant  but 
who  at  the  time  of  a  sale  was  a  farmer. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  $  34;  Dec.  Dig.  <&=» 
47.] 

Api^eal  from  District  Court,  Bexar  County; 
W.  F.  Ezell,  Judge. 

Action  by  Leonard  Krower  against  S.  J. 
Martin  for  an  injunction.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Hertzberg,  Barrett  &  Kerchevllle,  of  San 
Antonio,  for  appellant  Solon  Stewart,  of 
San  Antonio,  for  appellee. 

CARL,  3.  Appellant  on  December  4,  1915, 
made  application  for  a  writ  of  garnishment 
against  appellee,  wblcb  set  forth,  among  oth- 
er things,  that  on  November  6,  1915,  the 
plaintiff  had  filed  suit  against  A.  Levytansky 
for  debt  In  the  sum  of  $2,500,  and  Interest, 
which  debt  was  evidenced  by  a  note  dated 
September  25,  1914,  and  in  answer  to  the 
writ  of  garnishment  served  on  him  appellee 
denied  that  he  owed  Levytansky  anything,  or 
that  he  had  any  effects  In  his  hands  belong- 
ing to  him,  and  prayed  that  he  be  discharged, 
with  bis  attorney's  fees,  etc.  Thereupon  ap- 
pellant applied  to  the  court,  on  Deceoaber  8, 
1915,  for  an  Injunction,  and,  as  a  basis  for 
such  Injunction,  alleged  that  appellee  had  In 
his  possession  goods,  wares,  and  merchandise 
J  that  he  had  purchased  from  said  Levytansky 
'  in  bulk,  especially  a  lot  of  Jewelry  and  mon- 
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ey,  that  appellee  pnrcliased  abont  f  11,000 
worth  of  Jewelry  from  Levytansky,  which  he 
still  had,  and  that  the  "Bulk  Sales  Law"  bad 
not  been  complied  with.  It  was  alleged  that 
t«Tytaiisky  was  a  merchant  and  came  with- 
in the  provisions  of  the  Bulk  Sales  Law, 
and  did  not  give  t«i  days'  notice  before  mak- 
ing said  sale.  It  was  alleged  that  such  sale 
was  In  fraud  of  Levytansky's  creditors,  and 
that  Levytansky  was  insolvent,  and  it  was 
also  alleged  that  appellee  was  insolvent,  and 
that  appellant  was  without  an  adequate  rem- 
edy at  law.  An  Injunction  was  prayed  for 
restraining  Martin  from  disposing  of  the 
merchandise,  eta 

Appellee  answered,  admitting  that  he  par- 
chased  a  lot  of  jewelry  from  Levytansky 
about  September  11,  1916,  for  which  he  paid 
Levytansky  $11,500,  the  fair  market  value 
of  the  same,  but  denied  that  be  purchased 
same  in  bulk,  or  that  the  same  was  a  bulk 
sale.  It  was  denied  that  Levytansky  was  a 
merchant ;  that  it  was  not  necessary  to  give 
any  notice  of  the  sale,  because  he  was  not 
then  a  merchant.  It  was  also  denied  that 
appellee  was  insolvent. 

The  court  beard  evidence  and  denied  the 
Injunction  on  the  ground  that  the  merchan- 
dise bought  by  appellee  had  been  segregated 
from  the  stod:  of  merchandise  by  Levytan- 
sky, and  had  been  mortgaged  to  various 
banks  and  individuals  by  the  said  Levytan- 
sky ;  that  thereafter,  while  the  stock  was  in 
the  possession  of  the  banks  and  individuals, 
Levytansky  negotiated  the  sale  to  Martin, 
and  with  the  money  received  Levytansky 
acquired  possession  of  the  stock  and  deliver- 
ed it  to  appellee.  The  court  found  that  the 
mortgagtog  of  said  stock  and  delivering  pos- 
session to  the  mortgagees  caused  it  no  longer 
to  be  a  part  of  the  original  stock  ot  merchan- 
dise, and  did  not  come  within  the  provisions 
of  the  Bulk  Sales  Law,  and  that  therefore 
the  title  to  said  goods  had  passed  to  appel- 
lee. From  the  refusal  of  that  injunction  this 
appeal  is  prosecuted. 

The  agreed  statement  of  facts  shows  that 
prior  to  March,  191S,  A.  Levytansky  was  a 
jewelry  merchant  in  San  Antonio,  but  in 
March,  1915,  he  closed  his  place  of  business 
and  took  the  stock  of  goods  which  be  had 
left  and  sold  It  to  one  T.  U  GriiBth,  except 
certain  parts  of  the  stock,  including  dia- 
monds which  he  had  previously  mortgaged  or 
pledged  to  the  Citizens'  Bank  &  Trust  Goio- 
pany,  Dwight  Potter,  a  party  in  New  Or- 
leans, Gus  Kray,  S.  3.  Martin,  and  others,  to 
secure  the  payment  of  borrowed  money ;  tbe 
amounts  so  borrowed  aggregating  about  $10,- 
000.  The  possession  of  tbe  goods  mortgaged 
was  delivered  to  these  mortgagees  at  the 
times  the  various  loans  were  obtained,  and 
these  goods  never  again  became  a  part  of  the 
stock  of  goods  from  which  they  were  taken 
and  were  never  exposed  to  sale.  They  re- 
mained with  the  mortgagees  until  appellee 
received  them.    On  September  11,  1915,  Mar- 


tin bought  all  of  the  jewelry  so  pledged  from 
Levytansky,  and  paid  him  therefor  the  sum 
of  $11,600.  Martin  paid  the  wholesale  price 
for  this  jewelry ;  the  tags  showing  the  retail 
price  aggregated  about  $45,000.  Martin  paid 
Levytansky  in  checks,  and  out  of  the  money 
received  Levytansky  paid  ofT  tbe  mortgages 
against  the  proper^,  and  the  possession  of 
the  goods  was  delivered  to  Martin,  who  since 
has  sold  about  60  per  cent,  of  it  for  $8,500. 
These  sales  were  made  by  Levytansky,  and 
after  Martin  receives  his  $11,500  back  his 
agreement  is  that  Levytansky  is  to  have  one- 
half  of  all  over  that  sum  for  his  services  in 
selling  the  goods.  Martin  has  never  been  in 
the  jewelry  business,  and  has  no  expert 
knowledge  of  diamonds,  and  is  engaged  in 
farming  and  real  estate  business. 

[1]  Tbe  sale  by  Levytansky  to  Martin  was 
not  in  the  usual  course  of  trade,  for  at  the 
time  Levytansky  was  not  engaged  as  a  mer- 
chant In  the  jewelry  business  or  any  other 
kind  of  mercantile  business,  he  having  gone 
out  of  business  in  March,  1915,  and  Martin 
did  not  demand  and  receive  a  list  of  Levytan- 
sky's  creditors,  showing  their  addresses  and 
the  amounts  due  each,  etc.,  as  required  by 
the  Bulk  Sales  Law,  and  ten  days'  notice  was 
not  given  them.  All  of  his  creditors  did  not 
share  in  the  proceeds  of  this  sale  to  Martin. 
Levytansky  was  financially  Insolvent  at  the 
time,  and  Martin  was  at  the  time  one  of  his 
creditors,  and  at  the  time  this  suit  was  filed 
Levytansky  was  insolvent 

Levytansky's  store  was  closed  on  Com- 
merce street  in  1914,  and  later  he  opened  a 
store  on  Alamo  Plaza  for  a  few  months,  and 
after  closing  that  he  opened  an  office  in  the 
State  Bank  &  Trust  Company  building,  where 
he  ofTered  for  sale  the  remaining  portions  of 
stock  until  March,  1915,  when  he  finally  sold 
or  disposed  of  the  remainder  of  the  stock  to 
others  than  Martin,  and  went  to  farming, 
and  was  not  in  the  mercantile  business  when 
Martin  bought.  Between  March  and  Sep- 
tember, 1915,  Levytansky  made  efforts  to  sell 
the  jewelry  which  was  up  as  collateral  for 
these  loans,  but  did  not  go  into  the  jewelry 
business  after  March,  1915. 

H]  Under  article  3970,  Vernon's  Sayles' 
Civil  Statutes,  a  mortgage  on  a  stock  of  mer- 
chandise exposed  to  dally  sale,  and  where 
the  mortgagor  retains  possession.  Is  deemed 
fraudulent  and  is  made  void.  This  dates 
back  to  Acts  1879,  p.  60,  and  It  has  been  held 
that  this  statute  applies  to  a  part  of  a  stock 
as  well  as  to  the  whole.  B.  F.  Avery  Sons 
V.  Waples,  19  Tex.  Civ.  App.  672,  49  S.  W. 
153.  A  mortgage  on  the  stock,  however,  was 
not  void  at  common  law,  but  was  only  made 
so  by  virtue  of  the  statute  which  says  that 
such  sale  shall  be  void  where  the  mortgagor 
retains  possession  and  the  goods  remain  ex> 
posed  to  dally  sale.  So  It  would  not  apply 
to  a  cas9  like  this,  where  tbe  goods  were 
segregated  and  possession  delivered  to  the 
mortgagees. 
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[3]  These  goods,  harbig  been  segregated 
from  the  main  stock  and  pledged  to  the  sev- 
eral mortgagees,  and  the  validity  of  those 
mortgages  not  being  attacked  or  questioned, 
were  not  a  part  of  a  stock  of  merchandise 
at  the  time  Martin  acquired  them.  Levy- 
tansky's  right  to  sever  these  goods  and 
pledge  them  to  secnre  his  debts  by  deliver^ 
Ing  possession  is  not  attacked,  but  It  Is  con- 
toided  that  the  Bulk  Sales  Law  would  apply. 
U  he  had  the  right  to  mortgage  the  goods, 
be  had  the  right  to  make  that  mortgage  val- 
id and  binding  by  delivering  poaaesslon  of 
the  goods,  wtaldi  he  did.  If  the  mortgagees 
had  foreclosed  those  mortgages,  the  purchas- 
ers would  undoubtedly  have  obtained  a  good 
title.  In  order  to  prevent  such  a  foreclosure 
the  mortgagor  sells  the  goods  at  wholesale 
price  and  pays  off  the  mortgagees. 

[41  Not  only  this,  at  the  time  Martin 
bought  the  goods  Levytanaky  was  not  a  mer- 
chant and  had  not  been  for  several  months. 
The  Bulk  Sales  Law  does  not  apply  to  this 
case,  because  It  has  reference  to  sales  made 
ont  of  a  stock  of  merchandise  exposed  to 
sale.  These  goods  were  placed  to  secure 
debts.  In  such  manner  that  it  was  not  obnoz- 
loQS  to  the  statute  ns  to  void  sales  or  mort- 
gages, and  then  they  ceased  to  be  a  part  of 
the  stock  of  merchandise,  because  they  were 
segregated.  And  they  never  did  resume  their 
plare  as  a  part  of  a  stock  of  merchandise 
exposed  to  sale.  For  this  reason  the  Bulk 
Sales  Jaw  does  not  apply.  Levytansky  was 
not  a  merchant  at  all,  but  was  a  farmer  at 
the  time  of  the  sale  to  Martin. 

The  Judgment  Is  affirmed. 


POLK.  County  Jadge,  r.  BOEBUOK  et  aL 
CNo.  TO.) 

(Coort  of  CHvil  Appeals  of  Texas.    Beaumont 
Feb.  18,  1916.) 

L  CouNTiBS  fls»98(l)—OFFiCKBS— Liabilities 

0!t  Bonos. 

Vnder  Sp.  Laws  1908,  &  25,  i  1,  creating  a 
•pedal  road  law  for  San  Augustine  county, 
making  the  membeis  of  the  commissioners'  court 
ex  officio  road  commissioners  of  tbelr  respective 
districts,  reqalring  them  to  execute  lionds  as 
snch  road  commissioners,  and  limiting  the 
amoant  of  compensation  they  should  receive,  a 
county  commissioner  and  tne  sureties  on  his  offi- 
cial bond  as  such  are  not  liable  for  amounts  com- 
ing into  the  hands  of  the  commissioner  for  road 
inirpoaes  in  excess  of  the  amount  permitted  by 
lav ;  no  bond  having  been  given  by  him  as  road 
commissioner. 

[Ed.  Note.— For   other   cases,    see   Counties, 
Cent  Dig.  $|  141,  142;    Dec  Dig.  ■S^'gSCl).] 

2.  Cotrmrcs  «=>206(1)— Couhtt  Boabd— Coir- 

CLUBIVKNESS   OF  DECISIONS. 

Under  Itev.  St  1895,  art  1537,  giying  com- 
missioners' courts  authority  to  approve  and  set- 
tle all  accounts  against  the  county,  the  orders  of 
the  court  are  conclusive,  unless  appealed  from, 
and  are  not  subject  to  collateral  attack  if  the 
conrt  has  jurisdiction,  but  when  the  court  ex- 


ceeds its  jurisdiction,  the  order  Is  subject  to 
collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  f  g  822,  823,  326,  827 ;  Dec.  Dig.  «=» 
206(1).] 

3.  Counties   *=»101(6)— Ojwiceiis— Aotioks— 
Plxading. 

Though  Bev.  St  1895,  art  1635,  requires 
each  member  of  the  ooon^  commissioners'  court 
to  take  oath  that  he  will  not  directly  or  indi- 
rectly be  interested  in  any  contract  with  or 
claim  against  the  county  except  for  his  fees  of 
office,  where  a  petition  alleges  that  a  comroia- 
sioner  collected  sums  to  which  he  was  not  enti- 
tled, and  set  out  the  names  of  the  persons  to 
whom  the  warrants  were  Issued,  the  numl>er  of 
warrants,  the  dates  issued,  the  dates  paid,  and 
that  they  were  for  services  rendered  for  the 
county,  but  failing  to  allege  that  the  commission- 
er was  interesteu  in  any  of  the  claims,  or  that 
he  had  any  assignment  of  any  of  them,  or  that 
he  collected  them  for  himself  as  owner,  and  not 
showing  that  he  did  not  collect  the  claims  for  the 
real  owners,  it  was  insufficient  to  state  a  cause 
of  action. 

[Ed,  Note. — ^For  other  cases,  see  Counties, 
Cent  Dig.  f  157;   Dec  Dig.  «=al01(6).] 

4.  CouNTiits  €3>101(6)  —  Officebs  —  Liabili- 
ties ON  Bond. 

A  petition  by  a  county  against  a  county 
commissioner  for  amounts  collected  from  the 
county  to  which  he  was  not  entitied  for  services 
rendered  to  the  county  did  not  show  liability 
of  sureties  on  his  bond,  even  though  be  were  per- 
sonally liable. 

[EU.    Note. — For  other  cases,    see    Counties, 
Cent  Dig.  i  167;  Dec.  Dig.  «=>101(6).] 
6.  Counties  «s»101(6)  —  Officebs  —  Liabiu- 

TIES. 

In  a  petition  against  a  county  commission- 
er for  sums  paid  to  him  in  excess  of  the  amount 
allowed  by  law  for  road  purposes  and  sums  col- 
lected by  him  on  warrants  to  various  persons  for 
services  to  the  county,  a  parage  ph  alleging  lia- 
bility for  money  had  and  received  is  insumcient 
to  show  Uability  in  the  absence  of  a  showing  of 
liability  in  the  paragrajjhs  setting  out  the  facts 
relating  to  amounts  received  by  him. 

[Ed.  Note. — For  other  cases,  see  Counties. 
Cent  Dig.  8  157;  Dec.  Dig.  «=»101(e).] 

Api)eal  from  District  Court,  Shelby  Coun- 
ty;   A.  B.  Davis,  Judge. 

Action  by  H.  K.  Polk,  County  Judge, 
against  M.  0.  Boebuck  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  W.  Mlnton,  of  HemphlU,  and  T.  H. 
Downs,  of  San  Angustlne,  for  appellant. 
Davis  &  Bamsey,  of  San  Augustine,  for  ap- 
pellees. 

BBOOKB,  X  H.  K.  Polk,  county  judge 
of  San  Augustine  county,  in  his  capacity  as 
county  judge,  and  acting  for  San  Augustine 
county,  filed  this  suit  on  the  8th  day  of 
December,  1913,  against  M.  C.  Boebuck,  as 
principal,  G.  W.  Townsend,  A-  Wall,  F.  C. 
Graham,  T.  J.  Wall,  and  M.  C.  Flouruoy,  as 
sureties  on  the  official  bond  of  M.  C.  Boe- 
buck as  county  commissioner  of  San  Augus- 
tine county,  for  certain  sums  of  money  il- 
legally collected  from  the  county  treasurer 
of  San  Augustine  county  by  the  said  M.  C. 
Boebuck  while  acting  in  the  capacity  of 
county  commissioner  of  said  county. 
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In  his  petition  appellant  alleged  that  on 
the  24th  day  ot  November,  1910,  the  de- 
fendant Roebuck,  as  principal,  and  *the  other 
defendants,  as  sureties,  made,  executed,  and 
delivered  to  W.  C.  Ramsey,  county  judge  of 
San  Augustine  county,  Tex.,  and  his  succes- 
sors in  office,  a  certain  official  bond  in  the 
sum  of  $3,000,  which  bond  was  in  all  respects 
in  conformity  with  law  and  made  to  secure 
the  faithful  performance  and  discliarge  of  all 
duties  required  of  him  by  law  as  county  com- 
missioner for  precinct  No.  3.  He  further 
alleged  that  the  original  of  said  bond  has 
been  lost,  and  a  oertiSed  copy  of  its  rec- 
ord was  attached  to  the  petition.  It  was 
further  alleged  that  the  above  bond  was  ap- 
proved by  the  county  Judge  in  open  commis- 
sioners' court  on  the  30th  day  of  November, 
1910,  and  was  duly  attested  by  the  county 
derk,  and  was  ffied  by  him  on  the  same  day. 
He  further  alleged  that  plaintifT  was  the 
duly  elected  and  acting  judge  of  San  Augus- 
tine county  and  the  successor  in  office  of  the 
said  W.   0.   Ramsey,  aforesaid. 

Plaintiff  further  alleged  that  the  defendant 
Roebuck  qualified  as  county  commissioner  of 
said  county  on  the  30th  day  of  November, 

1910,  and  served  continuously  as  such  of- 
ficer until  the day  of  December,  1912. 

In  the  eighth  paragraph  of  bis  i>etltion 
the  plaintiff  alleged  that  on  the  8th  day  of 
February,  1911,  the  defendant  Roebu<*  pre- 
sented his  account  to  the  commissioners' 
court  of  said  county  for  the  sum  of  $24  for 
"Reviewing  roads,"  which  was  approved  by 
the  court  and  paid  by  the  treasurer;  that 
on  the  14th  day  of  February,  1912,  the  de- 
fendant Roebuck  presented  his  account  for 
$30  to  the  commissioners'  court  of  said  coun- 
ty, which  was  approved  and  paid  by  the 
treasurer.  Plaintiff  alleges  that  the  order 
of  the  court  approving  the  two  above-deecrlb- 
ed  accounts  was  without  authority  of  law 
and  void,  and  the  payment  of  same  illegal. 

In  the  ninth  paragraph  of  his  petition 
plaintiff  alleges  that  on  the  29th  day  of  July, 

1911,  the  defendant  Roebuck  presented  his 
account  to  the  commissioners'  court  of  said 
county  for  "roadwork  daring  the  preceding 
quarter"  for  $6.95*;  that  said  account  was 
approved  and  paid  by  ttie  treasurer;  that 
on  the  29th  day  of  July,  1911,  the  deffflidant 
Roebuck  presented  another  account  for  "over- 
seeing roadwork"  during  the  preceding  quar- 
ter for  the  sum  of  $32,  and  on  said  last-nam- 
ed date  said  account  was  approved,  and  coun- 
ty warrant  No.  318  was  issued  and  paid  by 
the  treasurer;  that  said  two  payments  made 
a  paymoit  of  $38.95  for  work  during  one 
quarter,  when  under  the  law  the  defendant 
was  entitled  to  not  exceeding  $30  for  services 
on  the  road  during  the  quarter  In  which  Ills 
account  accrued,  making  therefor  an  amount 
collected  by  said  defendant  of  $8.95  in  excess 
of  the  maximum  amount  allowed  by  law,  and 
to  the  extent  of  this  excess  of  $8.95  the  pay- 
ment was  illegal,  without  authority  of  law, 
and  void;   that  on  the  15tb  day  of  Novem- 


ber,  1911,  the  defendant  Roebuck  presented 
his  account  to  the  commisslonerB'  court  fi>r 
"overseeing  roadwork"  In  the  sum  ot  $44, 
which  was  allowed  and  paid  by  the  treasurer, 
and  which  made  the  sum  of  $14  In  excess  of 
the  sum  allowed  by  law,  and  to  that  extent 
was  Illegal,  and  therefore  void. 

In  the  tenth  paragraph  of  bis  petition 
plaintiff  alleged  that  on  the  29th  day  of  July. 
1911,  the  defendant  Roebuck  presented  his  ac- 
count to  the  commissioners'  court  of  said 
county  for  the  sum  of  $8  for  "receiving  and 
letting  bridges,"  which  was  allowed  and  paid; 
that  during  said  quarter  the  defendant  Roe- 
buck had  already  presented  his  account  for 
and  collected  the  maximum  amount  of  $30 
allowed  him  for  the  preceding  quarts,  and 
theref<M«  the  payment  of  this  account  of  $8 
was  illegal  and  void;  that  on  the  17th  day 
of  August,  1911,  the  defendant  Roebuck  pre- 
sented his  account  for  "letting  and  receiving 
bridges"  in  the  sum  of  $4,  which  was  allow- 
ed and  paid  by  the  treasurer;  that  on  the 
11th  day  of  September,  1911,  the  defendant 
Roebuck  presented  his  account  for  $4  for 
"letting  and  receiving  bridges,"  which  was 
approved  and  paid ;  that  on  the  11th  day  of 
September,  1911,  defendant  Roebuck  pre- 
sented another  account  for  $12  for  "receiv- 
ing and  letting  bridges,"  which  was  allowed 
and  paid ;  that  aa  the  15th  day  of  November, 

1911,  the  defendant  Roebuck  presented  an 
account  to  the  commissioners'  court  for  $4 
for  "letting  and  receiving  bridges,"  which 
was  approved  and  paid — the  above  four  items 
making  a  total  of  $24  which  was  received  by 
the  defendant  Roebuck  in  excess  of  the  $30 
allowed  him  by  law  for  services  on  the  roads 
daring  the  quarter  covered  by  said  accounts, 
the  defendant  having  already  received  the 
maximum  amount  allowed  hlni  by  law  for 
such  services,  and  that  said  payment  of  $24 
was  therefore  Illegal  and  not  warranted  by 
law. 

In  the  eleventh  paragraph  of  his  petition 
plaintiff  alleged  that  a  superintendent  of 
roads  and  bridges  for  San  Augustine  county 
was  duly  appointed  (na  the  15th  day  of  April, 

1912,  and  entered  upon  the  duties  of  his  of- 
fice; that  after  such  appointment  no  pay- 
ments were  allowed  by  law  to  be  made  to  the 
commissioners  of  said  county  for  any  services 
on  the  public  roads  and  bridges,  except  the 
sum  of  $30  per  yea;:  for  reviewing  the  roads 
of  his  precinct;  that  on  the  18th  day  of  June, 
1012,  the  defendant  Roebuck  presented  his 
account  to  the  commissioners'  court  of  San 
Augustine  county  for  $8  for  "letting  and 
receiving  bridges,"  which  was  approved  by 
the  court  and  pcild  by  the  treasurer;  that 
on  the  16th  day  of  August,  1912,  Roebuck 
presented  tils  account  to  the  commissioners' 
court  for  the  sum  of  $4  for  "letting  and  re- 
ceiving bridges,"  and  said  account  was  ap- 
proved by  the  court  and  paid;  that  on  the 
30tb  of  September,  1912,  the  defendant  Roe- 
buck presented  his  account  for  $2,  which  was 
awroved  and  paid;  that  on  the  30th  day  of 
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September,  1912,  the  defendant  Roebuck  pre- 
sented anotber  accoant  to  said  court  for  the 
sum  of  $4  for  "letting  and  recelylog  bridges," 
wlildi  was  allowed  and  paid;  that  on  the 
IStli  of  November,  1912,  the  defendant  Roe- 
bnck  presented  his  account  for  the  sum. of 
$8  for  "letting  and  receiving  bridges,"  which 
was  allowed  and  paid;  that  on  the  30th  day 
of  November,  1912,  the  defmdant  .Roebuck 
presented  his  account  for  |8  for  "letting  and 
recdvlng  bridges,"  which  was  approved  and 


paid;  that  said  items  in  this  paragraph  make 
an  aggregate  of  $34  which  was  paid  without 
authority  of  law,  and  was  therefore  void, 
and  the  orders  approving  same  of  no  effect 

Plaintlfr  further  alleged  In  paragraph  12 
of  bis  petition  that  at  the  dates  set  out  below 
the  defendant  Roebuck  collected  the  sums  of 
money  set  out  in  the  schedule  below  from 
the  treasurer  of  San  Augustine  county,  to 
which  he  was  not  entitled  by  law,  and  with- 
out authority  of  law,  as  follows: 


Fw 

War. 

Data 
Issued 

Date 
Paid 

Check 
Na 

Purpose. 

Amt 
Rec. 

T.  N.  Splnks 
A.  M-  Henley 

29 

12-16-10 

12-16-10 

806 

Holdin|[^  election 

4.00 

.SO 

1»-1&-10 

12-16-10 

806 

4.00 

M.  Luce 

176 

8-29-11 

8-29-11 

939 

Pauper  allowanoe 

6.00 

M.  I.noe 

322 

&-12-U 

6-12-11 

10 

« 

10.00 

Jan.  Deboae 

223 

6-12-11 

5-12-11 

10 

Att  M.  Luce 

15.00 

Doney  Harvey 
Tom  Beard  et  aL 

813 

7-29-11 

7-29-11 

227 

Building  bridge 

87.00 

314 

7-29-11 

7-29-11 

227 

Road  work 

187.00 

Tom  Beard  et  al. 

325 

7-31-11 

7-81-11 

236 

n 

245.50 

Tom  Beard  et  aL 

391 

8-17-11 

8-17-11 

307 

u 

271.00 

W.  T.  Woods 

391 

8-17-11 

8-17-11 

307 

Building  bridge 

36.00 

Bl  Luce 

392 

8-17-11 

8-17-11 

307 

Pauper  allowance 

10.00 

J.  U  Dubose 

392 

8-17-11 

8-17-11 

307 

Att.  M.  Luce 

15.00 

B.  F.  Nugent 

364 

9-11-11 

9-11-11 

389 

Holding  election 

4.00 

A.  M.  Henley 

465 

9-11-11 

9-11-11 

389 

« 

2.00 

Tom  Beard  et  al. 

474 

9-11-11 

9-11-11 

389 

Road  work 

309.90 

A.  M.  Henley 

475 

9-11-11 

9-11-11 

389 

Building  bridge 

92.50 

Bob  Baker 

475 

9-11-11 

9-11-11 

389 

Filing  bridge 

2.00 

Hy.  Hammond  . 

475 

9-11-11 

9-11-11 

889 

Building  bridge 

86.80 

Jasper  Harvey 

475 

9-11-11 

9-11-11 

389 

43.00 

Dorsey  Harvey 

475 

9-11-11 

9-11-U 

389 

Lumber 

13.20 

G.  H.  Roebuck 

475 

9-11-11 

9-11-11 

389 

Lumber 

5.10 

Tom  Beard  et  aL 

498 

10-  3-11 

10-  3-11 

412 

Road  work 

414.76 

C  L.  Luce 

658 

11-17-11 

ia-13-H 

499 

Pauper  allowance 

10.00 

Joe  Marshbum 

569 

11-17-11 

12-13-11 

499 

*i 

10.00 

Bob  Baker 

660 

11-17-11 

11-17-11 

475 

Team  on  road 

6.00 

M.  Lewis 

666 

11-17-11 

11-17-11 

475 

Work  on  plows 

3.75 

F.  A.  WilBs 

562 

11-17-11 

11-17-11 

475 

BuUding  bridge 

62.50 

Tom  Beard  et  aL 

663 

11-17-11 

11-17-11 

499 

Road  work 

474.93 

C.  L.  Luce 

688 

2-15-12 

2-15-12 

660 

Pauper  allowance 

10.00 

Joe  Marshbum 

689 

a-15-12 

2-15-12 

660 

•< 

10.00 

Buster  Henry 

694 

2-15-12 

2-15-12 

660 

Repair  bridges 
Building  bridge 

15.00 

Mitch  HoUin 

6% 

2-15-12 

2-15-12 

660 

115.90 

Susie  HoUoway 

696 

a-l&-12 

2-15-12 

660 

Pauper  allowance 

8.00 

J.  W.  Parker 

762 

3-25-12 

3-25-12 

736 

Repairing  bridge 
Building  bridges 

25.00 

Dorsey  Harvey 

793 

4-  9-12 

4-  9-12 

757 

139.25 

Steve  Garrett 

827 

6-12-12 

6-12-13 

846 

Pauper  allowance 

8.00 

a  L.  Luce 

828 

6-12-12 

6-12-12 

845 

'      u 

10.00 

Susie  HoUoway 

829 

6-12-12 

5-15-12 

845 

u 

8.00 

Joe  Marshbum 

830 

5-15-12 

5-15-12 

845 

« 

10.00 

Martha  Bowie 

831 

5-15-12 

6-15-12 

846 

M 

6.00 

Dorsey  Harvey 

901 

6-18-12 

6-18-12 

970 

Building  bridge 

80.00 

Buster  Henry 

902 

6-18-12 

6-18-12 

970 

64.00 

Henderson  Smith 

983 

8-16-12 

8-16-12 

174 

Repairing  bridge 
Pauper  allowanoe 

10.00 

Joe  Blarsbbum 

9S4 

8-16-12 

8-16-12 

174 

10.00 

C.  L.  Luce 

985 

8-16-12 

8-16-12 

174 

10.00 

Martha  Bowie 

986 

8-1&-12 

8-16-12 

174 

t« 

6.00 

W.  H.  Ware 

57 

9-  3-12 

9-30-12 

307 

Building  bridge 

86.16 

Wm.  Ware 

57 

9-30-12 

9-30-12 

307 

170.10 

Clifford  Harvey 

140 

11-15-12 

11-15-12 

434 

u 

74.12 

Joe  Marshbum 

141 

11-15-12 

il-15-12 

434 

Pauper  allowance 

10.00 

0.  L.  Luce 

141 

11-15-12 

11-16-12 

484 

« 

16.00 

L.  Taylor 

143 

11-15-12 

11-15-12 

434 

Holding  election 

4.00 

A.  M.  Henley 

144 

11-15-12 

11-15-12 

434 

6.00 

T.  M.  Spinks 

145 

11-15-12 

11-15-12 

434 

«< 

4.00 

J.  J.  Spinks 

146 

11-15-12 

11-16-12 

434 

u 

4.00 

C.  K.  Caldwell 

192 

11-29-12 

11-29-12 

493 

M 

4.00 

Aaron  Norwood 

204 

11-  »-12 

11-30-12 

501 

Repairing  bridge 

10.00 

Sam  Sheard 

205 

11-  8-12 

11-30-12 

601 

Team  on  road 

2.00 

J.  B.  SoweU 

206 

11-80-12 

11-30-12 

501 

Bridge  Ibr. 
BuildUig  bridge 

Total 

15.50 

J.  E.  Soweoo 

208 

11-30-12 

11-30-12 

501 

37.63 

$8,300.38 
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Plaintiff  says  that  the  above  payments  aie 
Illegal  and  fraudulent,  because  they  are  made 
for  serrlces  rendered  for  San  Augustine 
county,  and  could  not  legally  be  made  to  the 
defendant  M.  C.  Roebuck,  because  he  was  a 
county  commissioner  of  said  county,  and  by 
virtue  of  said  office  was  also  ex  officio  road 
commissioner  of  said  county,  and  could  not  be 
interested  either  directly  or  Indirectly  in  any 
contract  with  said  county  nor  any  claim 
against  said  county,  and  each  of  said  above 
sums  of  money  are  now  due  and  owing  to 
said  county  by  the  said  defendant  M.  C. 
Roebuck. 

In  the  thirteenth  paragraph  of  his  petition 
plaintiff  alleges  that  the  defendant  Roebuck 
has  failed  and  refused  to  pay  over  to  the  de- 
fendant or  the  county  treasurer  of  said  coun- 
ty, or  to  any  officer  for  the  benefit  of  said 
county,  the  various  sums  of  money  referred 
to  in  paragraph  8,  amounting  to  $54,  and  the 
excess  set  out  in  paragraph  9  of  $8.98,  also 
the  excess  sum  set  out  in  paragraph  9  of  $14, 
also  the  various  sums  set  out  in  paragraph 
10,  amounting  to  $32,  the  various  sums  set 
out  in  paragraph  11,  amounting  to  $34,  and 
the  various  sums  set  out  In  paragraph  12, 
aggregating  a  total  of  $3,300.38,  making  a 
total  aggregate  of  $3,443.33,  and  still  refuses 
to  pay  over  the  same  or  any  part  thereof, 
though  often  requested  to  do  so,  to  the  dam- 
age of  plaintiff  and  of  San  Augustine  county, 
Tex.,  in  the  sum  of  $3,443.33,  which  sum  is 
due  and  owing  to  the  plaintiff  and  to  San 
Augustine  county  by  the  defendant  M.  C. 
Roebuck,  whereby  the  terms  and  conditions 
of  said  bond  are  breached,  and  defendants, 
both  principal  and  sureties,  have  become 
bound  and  liable,  under  the  terms  and  condi- 
tions of  said  bond,  to  pay,  and  promised  to 
pay,  plaintiff  the  sum  of  $3,443.33,  but  have 
wholly  failed  to  do  so,  and  this  suit  is 
brought  to  collect  the  principal  debt  of  $3,- 
443.33,  together  with  6  per  cent  Interest 
thereon  from  the  time  that  each  of  said  sums 
was  received  by  the  said  M.  O.  Roebuck,  as 
aforesaid. 

In  the  fourteenth  paragraph  plaintiff  says 
that,  if  the  said  Roebuck  and  the  sureties  on 
his  bond  are  not  liable  for  the  amount  sued 
for  upon  the  bond,  then  the  said  M.  C.  Roe- 
buck, by  reason  of  the  facts  set  out  above, 
became  liable  and  bound,  and  promised  to 
pay  this  plaintiff  the  sum  of  $3,443.33,  togeth- 
er with  legal  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  the  date  of  the 
receipt  of  the  various  funds  for  money  had 
and  received  wliich  l>eIonged  to  San  Augus- 
tine county,  and  which  the  defendant  Roe- 
buck lias  converted  to  his  own  use  and  bene- 
fit and  to  which  he  was  not  entitled  by  law, 
and  which  he  has  refused  and  still  refuses  to 
pay. 

Plaintiff  further  pleads  an  order  of  the 
commissioners'  court  authorizing  the  filing 
of  this  suit. 

The    defendant    Roebuck    filed    his    first 


amended  original  answer  herein  on  the  26th 
day  of  January,  1914,  in  which  he  pleads 
a  general  demurrer,  several  special  excQ>- 
tions,  and  special  answers.  The  defendant 
sureties  filed  their  amended  original  answer 
on  the  same  day,  and  adopt  the  answer  ot 
the  defendant  Roebuck,  and  plead  special  ex- 
ceptions and  special  denials.  The  cause  came 
on  to  be  heard  on  the  15th  day  of  July,  1915, 
before  the  trial  court,  and  the  defendants 
urged  their  general  demurrer,  which  was  sus- 
tained by  the  court,  to  which  action  of  tbe 
court  in  sustaining  defendant's  bill  of  ex- 
ceptions to  plaintiff's  petition  the  plaintiff  in 
open  court  excepted,  and  seasonably  preserv- 
ed and  filed  bis  bill  of  exception  No.  1  to  the 
action  of  the  court  in  due  time,  and  in  open 
cotirt  gave  notice  of  appeal  to  the  Conrt  of 
Civil  Appeals  for  the  Ninth  Supreme  Judicial 
District  of  Texas,  at  Beaumont  filed  a  tran- 
script of  the  proceedings  In  this  cause,  and 
here  now  presents  his  cause  for  review  before 
this  court 

[1]  Appellant  by  his  first  assignment  of  er- 
ror challenges  the  action  of  the  lower  court 
in  sustaining  the  general  exception  of  de- 
fendants to  the  plaintiff's  petition,  and  as 
his  first  proposition  says  that  the  facts  set 
out  in  plaintiffs  petition  show  a  good  cause 
of  action  against  appellees,  and  that  the 
cause  should  have  been  heard  on  its  merits. 

The  Twenty-Eighth  Legislature  passed  an 
act  on  the  26th  day  of  March,  1903,  whldi 
took  effect  90  days  after  date,  creating  a  spe- 
cial road  law  for  San  Augustine  coimty,  Tex. 
Sectlbn  1  Is  as  follows: 

"That  the  members  of  tbe  commissioners'  conrt 
of  San  Augustine  county  shall  be  ex  officio  road 
commissioners  of  their  respective  districts  end 
under  the  direction  of  the  commissioners'  court 
shall  have  charge  of  all  teams,  camping  outfits, 
tools  and  machinery  belonging  to  the  county 
and  placed  in  their  bands  by  said  county,  and  it 
shall  be  their  duty  under  such  rules  and  regula- 
tions as  the  commissioners'  court  may  prescribe, 
to  superintend  the  In.rlns  out  of  such  roads,  and 
the  making  or  cbanpng  of  roads,  and  the  build- 
ing of  bridges.  Each  of  said  commissioners 
shall,  before  entering  upon  tbe  duties  of  bis  of- 
fice, in  addition  to  his  regular  bond  as  commis- 
sioner, execute  a  bond  of  $1,000,  with  two  or 
more  good  and  sufficient  sureties,  payable  to  the 
county  judge  of  San  Augustine  county  for  the 
use  and  benefit  of  the  road  and  bridge  fund; 
conditioned  that  he  shall  well  and  faithfully 
perform  all  the  duties  required  of  him  by  law,  or 
by  the  commissioners'  court  of  San  Augustine 
county,  and  that  he  will  account  for  all  money  or 
property  belongiiig  to  the  county  that  may  come 
li^to  his  uossession:  Provided,  that  with  the  con- 
sent of  the  commissioners'  court,  any  one  of  said 
commissioners  shall  be  allowed  to  appoint  any 
competent  person  as  deputy  road  commissioner, 
who  shall  be  required  to  execute  the  same  bond 
that  is  required  by  the  oommissioners  in  this 
section,  and  such  deputy  road  commissioner  shall 
be  entitled  to  tbe  same  compensation  that  Is 
here  allowed  county  commissioners  for  the  same 
service:  Provided,  that  county  commissioners 
shall  not  be  allowed  any  commission  when  a 
deputy  road  commissioner  has  been  appointed." 
Section  1,  Special  Lows  of  1908,  p.  160. 

Section  14  of  said  act  provides  as  follows: 

"Each  county  commissioner  when  acting  as 
road  commissioner,  shall  be  entitled  to  $2.00  per 
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day  for  servioes  dctnaUy  performed:  Provided, 
tliat  be  shall  not  receive  more  than  $80  per 
qnarter.  Said  per  diem  shall  be  paid  out  of  the 
road  and  bridge  fund,  when  the  account  shall 
have  been  approved  bj  the  commissioners'  court, 
and  the  court  shall  not  approve  said  account  un- 
less the  commissioner  presenting  it  shall  make 
oath  that  the  account  is  just,  due,  and  unpaid, 
and  said  account  shall  specif;  the  number  of 
days'  work  actually  performed  by  him,  and  that 
it  was  neceosary  to  be  done  under  the  drcum- 
■tances,  and  if  he  worked  only  a  part  of  the  day, 
the  nnmber  of  hours  worked  shall  be  stated,  and 
no  commissioner  shall  be  entitled  to  pay  as  road 
commissioner,  either  for  himself  or  deputy,  while 
he  is  performing  the  duties  of  county  commis- 
sioner, nor  shall  he  receive  any  additional  pay 
than  ttat  provided  by  this  section  for  inspection 
of  his  road,  or  other  road  service," 

Section  16  of  said  act  creates  the  office  of 
county  auperintendent,  and  provides  that  the 
commissioners'  court  may  at  its  first  legal 
term  after  the  law  has  taken  effect  appoint 
a  county  superintendent  of  public  roads  and 
bridges,  etc.,  and  the  said  section  16  farther 
provides  that,  when  a  county  superintendent 
shall  be  appointed,  the  county  commission- 
ers shall  receive  no  compensation  as  road 
ODQimlssIoners,  except  |30  per  quarter  for  In- 
specting the  road  once  a  year. 

Frcnn  sections  8  to  11,  inclusive,  of  the  pe- 
tition it  is  charged  that  Boebuck  received 
more  compensation  than  he  was  allowed  by 
law  to  receive,  and  suit  is  ugainst  him  and 
the  sureties  on  his  official  bond  as  county 
commissioner  to  recover  said  amount  The 
bond  required  of  the  county  commissioner  is 
required  to  be  in  the  sum  of  $3,000,  to  have 
two  or  more  good  and  sufficient  sureties,  and 
the  conditions  of  the  bond  are  for  the  faith- 
ful performance  of  the  duties  of  his  office, 
and  this  is  the  only  bond  that  Is  alleged  to 
have  been  made.  We  do  not  understand 
that  the  sureties  on  this  bond  on  which  suit 
Is  brought  would  be  liable  for  funds  coming 
into  the  bands  of  Roebuck  as  road  commlii- 
doner,  and  illegally  retained  by  him  as  road 
commissioner.  The  special  road  law  above 
referred  to  required  a  different  and  separate 
bond,  conditioned  that  the  road  commission- 
er will  account  for  all  money  and  property 
belonging  to  the  county  that  may  oome  into 
his  possession  as  road  commissioner.  It  is 
not  alleged  in  this  petition  that  Boebuck  at 
any  time  executed  the  bond  as  road  commls- 
sioner  and  qualified  as  such  road  commission- 
er. And,  indeed,  there  is  no  allegation  In  the 
petition  to  show  if  the  said  Roebuck  did,  in 
fact,  collect  amounts  Illegally  from  the  coun- 
ty, whether  the  same  were  received  as  coun- 
ty commissioner  or  as  road  commissioner. 
He  would  be  road  commissioner  by  virtue  of 
the  fact  Off  holding  the  office  of  county  com- 
mlsslaner,  but  the  law,  as  above  stated,  re- 
quired that  he  qualify  before  entering  upon 
such  additional  duties  by  giving  the  bond. 
We  are  left  to  Infer  that  the  intention  was  to 
diarge  him  as  receiving  the  amounts  illegal- 
ly as  road  commissioner. 

For  the  reasons  above  stated,  the  petition, 
with  teffereoce  to  allegationB,  fr<»n  sections 


8  to  11,  inclusive,  is  subject  to  a  general  der 
murrer,  and  does  not  state  any  cause  of  ac- 
tion whatever  against  the  sureties  on  the  said 
Roebuck's  bond  as  county  commissioner. 

[2]  It  is  argued  by  appellees  that  by  article 
1637,  Bevised  Statutes  1895,  commissioners' 
courts  are  given  authority  to  approve  and 
settle -all  accounts  against  the  county,  and 
direct  their  payment,  and  that  this  power  of 
the  court  was  invoked  by  appellee  on  his 
claim,  and  that  the  court,  In  the  exercise  of 
its  authority,  made  the  order  allowing  It, 
and  we  are  dted  to  the  case  of  Gallaghan, 
County  Judge,  v.  Salllway,  5  Tex.  Civ.  App. 
230,  23  S.  W.  838,  as  holding  that  such  an 
order  made  is  conclusive  unless  appealed 
from,  and  cannot  be  collaterally  attacked. 

In  the  case  of  School  Trustees  et  al.  v. 
Parmer  et  aL,  23  Tex.  Civ.  App.  39,  B6  S.  W. 
555,  Chief  Justice  Garrett  uses  the  following 
language: 

"But  it  is  contended  that  the  order  of  the  com- 
missioners' court  fixing  the  amount  at  $214.88 
is  an  adjudication  of  the  question  is  a  judgment 
tliat  cannot  be  collaterally  attacked,  and  can 
only  be  set  aside  or  revised  by  proper  appellate 
proceeding.  The  district  court  has  appellate  ju- 
risdiction over  commissioners'  court.  Article  6, 
§  8  [Constitution].  But  there  has  been  no  le^s- 
lation  making  provision  for  the  exercise  of  such 
jurisdiction  except  in  the  case  of  damages  as- 
sessed for  land  taken  for  public  roads.  Ilev.  St. 
art.  6477.  Its  jurisdiction  might,  however,  be 
invoked  by  certiorari. 

'•There  is  some  conflict  of  authority  as  to  the 
conclusiveness  generally  of  the  orders  and  judg- 
ments of  the  commissioners'  courts.  In  matters 
involving  discretion,  of  wliich  the  court  has  ju- 
risdiction, they  are  held  to  be  oonclosive.  City 
of  Ft  Worth  V.  Davis,  57  Tex.  236;  Callaghan 
V.  Salliway  [5  Tex.  Civ.  App.  239],  23  S.  W. 
887;  7  Am.  &  Bng.  Ene.  ofXaw  (2d  Ed.)  1009, 
and  authorities  cited.  By  article  1537,  subd.  8, 
Rev.  St.  of  this  state,  the  commissioners'  court  is 
given  authority  'to  credit,  adjust,  and  setde  all 
accounts  against  the  county  and  direct  their  pay- 
ment' In  this  the  court  exercises  a  jurisdiction- 
al function,  and,  when  it  has  exclusive  juri8di<v 
tion,  its  judgment  is  conclusive,  unless  appealed 
from  or  reversed  in  the  mode  prescribed  by  law. 
•  ♦  »  But,  where  the  commissioners'  conrf 
attempted  to  credit  and  allow  accounts  not  legal- 
ly chargeable  against  the  county,  it  is  an  act  ii) 
excess  of  jurisdiction,  and  is  void.  McKinney 
V.  Robinson,  84  Tex.  496  [19  S.  W.  609].  It  has 
been  held  that  a  settlement  of  an  account  by  a 
county  board  is  not  more  sacred  than  a  settle- 
ment between  individuals,"  but  Judge  Taylor, 
in  "Shirk  v.  Pulaski  County,  4  Dill.  209,  Fed. 
Cas.  No.  12794,  gives  as  the  true  rule  the  one 
that  seems  to  have  l>een  adopted  by  the  Supreme 
Court  of  this  state  in  McKinney  v.  Bobinaon, 
supra.  He  says:  'Within  the  limits  of  their 
power,  as  conferred  by  statute,  the  action  of 
the  county  court  in  determining  the  amount  dne 
a  creditor  of  the  county,  in  the  absence  of  fraud, 
or,  perhaps,  mistake,  binds  the  county ;  but  the 
county  court  cannot  hind  the  county  by  order- 
ing a  claim  to  l>e  paid  which  is  not  made  a 
county  charge  by  statute  or  b^  allowing  more 
than  the  statute  distinctly  limits,  or  by  an  al- 
lowance in  the  face  of  a  statutory  prohibition.' 
Since  the  law  allowed  the  assessor  a  commission 
of  only  1  per  cent,  of  the  taxes  assessed  by 
him  upon  the  property  in  school  district  No.  25. 
the  commissioners'  court  exceeded  its  authority 
in  aUowing  him  more :  and  in  doing  so  it  acted 
without  jurisdiction  of  the  matter,  and  its  order 
making  the  allowance  was  void  and  subject  to 
collateral  attack.     It  is  no  defense  in  a  snit 
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against  the  assessor  by  the  trustees  of  the  dis- 
trict for  the  amount  paid  him  in  excess  of  the 
commission  fixed  by  the  statute." 

In  tbe  case  of  Angust-Busch  CX>.  v.  Caafield 
et  aL,  186  S.  W.  244,  tbe  court,  In  a  lengtby 
opinion,  reviewed,  among  others,  tbe  case  of 
Callaghau  t.  Salllway  and  tbe  Farmer  Case, 
and  »ald: 

"In  Vofht  ▼.  Bexar  County  et  aL,  16  Tex. 
Civ.  App.  567,  42  S.  W.  127,  •  •  •  a  writ 
of  error  was  refused  by  the  Supreme  Court.  In 
discussing  the  legal  effect  of  judgments  of  the 
commissioners'  court,  it  was  said:  All  the  provi- 
sions of  tlte  statute  having  been  complied  with, 
the  judgment  of  the  commissioners'  court  is  not 
subject  to  collateral  attack.  The  law  has  pro- 
vided for  appeal  from  the  judgment  of  commis- 
sioners' courts;  and  appellant,  if  dissatisfied 
with  the  judgment,  should  have  used  the  statu- 
tory means  for  setting  it  aside' " 

— quoting  Blllott  on  Koads  and  Streets,  2S&, 
as  saying: 

"In  all  cases  where  there  is  a  permanent  tribu- 
nal, having  jurisdiction  to  approve  or  reject  a 
report,  to  hear  and  determine  controversies,  there 
is  a  tribunal  competent  to  render  a  judgment 
strong  enough  to  resist  collateral  attan." 

7  Am.  &  Ehig.  Ena  of  Law  (2d  £d.)  p.  1003, 
Is  quoted  as  saying: 

"A  board  of  county  commissioners.  In  the  au- 
dit, adjustment,  allowance,  or  disallowance  of  a 
claim  against  a  county,  exercises  judicial  func- 
tions and,  having  exclusive  jurisdiction  its  judg- 
ment in  the  absence  of  fraud,  is  conclusive,  both 
upon  the  board  and  the  parties  interested,  unless 
appealed  from  or  reversed  in  a  mode  prescribed 
by  law"— citing  numerous  cases  in  support  of  the 
text. 

In  11  Cya  404,  it  Is  said: 

"Ordinarily  the  decision  of  a  board  in  the  ex- 
ercise of  jurisdictional  discretion  is  conclusive, 
and  will  not  be  controlled  or  reversed,  unless  it 
is  a  clear  abuse  of  such  discretion,  or  unless 
there  is  evidence  of  collusion  or  fraud.  Where 
the  county  commissioners  of  the  county  do 
public  business  according  to  the  discretion  pro- 
vided for  them,  new  commissioners  are  bound  by 
their  acts.  Decisions,  judgments,  or  orders  of 
a  county  board,  acting  jurisdictionally  in  a  pro- 
ceeding in  which  they  have  jurisdiction,  being 
conclusive,  as  the  judgment  of  a  court  of  record, 
cannot  be  collaterally  attacked,  and  are  only  re- 
versible upon  appeal  or  other  appropriate  pro- 
ceeding. Where;  however,  a  board  or  court  ex- 
ceeds Its  jurisdiction  and  makes  an  order  with- 
out authority,  such  order,  being  v^d,  is  subject 
to  collateral  attack." 

The  following  cases  are  dted  by  Judge 
Garrett  from  other  Jurisdictions  as  support- 
ing the  doctrine  that  the  Judgments  and  or- 
ders of  commissioners'  courts  are  not  sub- 
ject to  collateral  attack:  Waugh  v.  Chauncey, 
13  Cal.  11;  SUngley  v.  Nichols,  131  Ind.  214, 
30  N.  Ci.  34;  Anderson  v.  Claman,  123  Ind. 
471,  24  N.  B.  175;  White  v.  Fleming,  114 
Ind.  560,  16  N.  B.  487;  Knox  County  v.  Bar- 
nett,  106  Ind.  699,  7  N.  R  205;  Brewer  v. 
Bost(m  Ry.  Co.,  113  Mass.  52;  Blanchard  t. 
BlsseU,  11  Ohio  St.  96;  Bartlett  ▼.  Eau  Claire 
Co.,  112  Wis.  237,  88  N.  W.  61;  Bennett  ▼. 
Hetherlngton,  41  Iowa,  142;  Bcaman  v.  Leake 
County,  42  Miss.  237 ;  and  others. 

It  will  he  seen  from  the  decisions  that,  if 
the  court  has  Jurisdiction,  the  orders  of  such 
court  in  such  matters  as  complained  of  In 
this   case   are   conclusive,   unless  appealed 


from,  and  ara  not  subject  to  ooUateral  at- 
tack. But,  when  the  court  exceeds  its  Juiii- 
dlctlon,  as  under  the  allegations  In  the  peti- 
tion It  did  in  the  instant  case,  the  order  Is 
void,  and  therefore  subject  to  collateral  at- 
tack. 

[3]  In  section  12  of  the  petition  appellant 
alleges  that  appellee  Roebuck  collected  cer- 
tain sums  of  money  to  which  he  was  not  en- 
titled, and  that  the  names  of  the  persona  to 
whom  the  warrants  were  Issued,  the  num- 
ber of  the  wanants,  the  dates  issued,  the 
dates  paid,  and  the  number  of  the  treasury 
warrants  are  set  out,  and  appellant  says 
that  the  said  payments  were  Illegal,  because 
the  payments  were  made  for  services  ren- 
dered for  San  Augustine  county,  and  could 
not  be  legally  made  to  the  said 'Roebuck,  be- 
cause be  was  county  commissioner,  and  that 
said  Roebuck  could  not  be  Interested,  either 
directly  or  Indirectly,  In  any  contract  of  the 
county. 

There  U  no  allegation  that  the  said  Roe- 
buck was  Interested  in  any  of  the  claims 
which  appear  to  have  been  made  by  varions 
persons  for  holding  elections,  pauper  allow- 
ances, lumber,  building  bridges,  roadwork, 
etc.,  and  the  names  of  the  parties  by  whom 
said  services  were  performed  are  set  out 
There  is  no  allegation  that  the  said  Roebuck 
had  any  assignment  of  any  kind  whatever  to 
any  of  said  claims.  There  is  no  allegation  in 
the  petition  that  the  said  Roebuck,  as  coun- 
ty commissioner,  collected  the  claims  for  him- 
self as  owner  or  that  they  were  assigned  to 
him,  and  nothing  to  negative  the  idea  that 
the  said  Roebuck  was  only  collecting  the 
claims  for  the  real  owners  of  the  same. 

It  has  been  held  imder  Revised  Statutes 
1895,  art  1535,  requiring  eaCh  member  of 
the  county  commissioners'  court  to  take  oath 
that  he  wUl  not  directly  or  indirectly  be  In- 
terested In  any  contract  with  or  clahn 
against  the  county,  except  for  his  fees  of  of- 
fice, and  under  article  1637,  Revised  Statutes, 
making  it  the  duty  of  such  court  to  pro- 
vide and  keep  in  repair  the  courthouse  and 
Jail,  and  audit  and  settle  all  accounts  against 
the  county,  that  a  commissioner  cannot  take 
and  enforce  an  assignment  of  the  claim  of  a 
contractor  against  the  county,  to  accrue  on  an 
unfinished  contract  to  build  a  Jail,  and  the 
court.  In  passing  on  said  case,  used  the  fol- 
lowing language: 

"However  honest  appellant  may  have  been  in 
his  intentions  the  contract  by  virtue  of  which 
he  claims  that  he  is  entitled  to  the  money  is  in 
derogation  of  the  statute,  and  contrary  to  the 
q>irit,  if  not  the  letter,  of  his  official  oath.  His 
pecuniary  interest  would  have  been  directly  op- 
posed ft>  the  interest  of  the  county  in  the  event 
of  a  rejection  of  the  work  contracted  for,  and  hii 
private  pecuniary  interest  might  have  induced 
him  to  act  in  violation  of  his  duty  as  countr 
commissioner.  Contracts  in  their  nature  calcu- 
lated to  influence  the  action  of  public  officers  and 
the  effect  of  which  is  to  influence  them  one  way 
or  the  other  are  against  public  policy  and  void. 
Robinson  v.  Patterson.  71  Mich.  149,  39  N.  W. 
24,  and  authorities  cited :  Megnire  v.  Oorwine, 
101  V.  S.  108,  26  L.  £d.^889;   Bigby  v.  State, 
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137  Ind.  ^5.'8T  N.  R  158,^  L.  R.  A.  206." 
Knippa  y  Stewart  Iron  Wocks,  66  S.  W.  824. 

[4]  We  do  not  see  how  the  bondsmen  of 
said  Roebnck  as  connty  commissioner  could 
be  held  liable  under  section  12  of  the  peti- 
tion if  the  other  proper  allegations  stating  a 
cause  of  action  had  been  made. 

[S]  Section  14  of  the  plaintiff's  petition  can- 
not stand  by  itself  alone,  in  connection  with 
the  allegations  contained  in  previous  para- 
graphs of  the  petition ;  for,  If  the  said  previ- 
ous paragraphs  do  not  allege  a  cause  of  ac- 
tion, section  14  is  not  aided  in  this  respect, 
and  within  itself  it  is  not  sufficient. 

For  the  reasons  above  set  out,  we  are  of 
opinion  that  the  action  of  the  lower  court 
In  sustaining  the  demurrer  to  plalntlfTs  peti- 
tion was  correct 

The  appellant's  assignment  Is  therefore 
overruled,  and  this  case  is  in  all  things  af- 
firmed. 


WESTERN    UNION    TELEGRAPH    OO.    ▼. 
BAILEY.     (No.  153».)* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  27,  1916.    On  Rehearing, 

Feb.  24,  1016.) 

1.  EVIDEI^OK     «=»80(1)— PbESUJOTIONS— L4.WB 

or  SiSTEB  State. 

Where  the  laws  of  a  sister  state  are  in- 
volved, they  will,  in  the  absence  of  evidence,  be 
presumed  to  be  the  same  aa  the  laws  of  the 
forum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  101;  Dec.  Dig.  <8=80(1).] 

2.  TEI.EGRAFHS  AND  TKUIFHONES  «=927— DE- 
LAY IN  TaANSUIBBION  OF  MeSSAOE— DaK- 
AOE8 — MSNTAI.  AHOUIBH. 

While  the  mental  anguish  doctrine  prevails 
in  Texas,  such  damages  cannot  be  recovered  in 
action  for  delay  or  nondelivery  of  a  telegram 
originating  in  a  state  where  such  damages  are 
not  allowed. 

[Ed.  Note, — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  80;  Dec.  Dig.  «=» 
27.] 

3.  COICMEBCX    9=359— iNrSBSTATS    COMMEBCK— 

BuBDEN  Upon. 

In  on  action  against  a  telegraph  company 
for  nondelivery  of  a  death  message  originating 
in  a  sister  state  where  damages  for  mental  an- 
gnisb  could  be  recovered,  the  action  of  the  court 
of  the  forum  in  allowing  recovery  for  such  dam- 
age, the  negligence  having  occurred  in  the  state 
of  the  forum,  is  not  improper  as  placing  the 
burden  on  interstate  commerce  contrary  to 
Const  U.  S.  art.  1,  §  8,  snbd.  3,  giving  Congress 
exclusive  power  over  such  commerce ;  for,  while 
the  contract  of  the  telegraph  company  was  one 
for  interstate  carriage,  yet,  (ingress  not  having 
acted,  actions  for  breach  are  governed  by  the 
(tate  laws. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cmt  Dig.  IS  87,  100;  Dec.  Dig.  «=>59.] 

4.  (^MVEBCE  ®=»10 — Intebstatb  Couuebce — 

POWES  OF  CONOBCSS. 

Until  Congress  has  acted  and  passed  laws 
regnlatinK  the  recovery  for  breach  of  a  contract 
for  the  delivery  of  an  interstate  telegram,  the 
state  courts  are  warranted  in  following  their 
own  laws. 

[Ed.  Note.— For  other  cases,  see  (Commerce, 
Cent  Dig.  J  8;   Dec.  Dig.  «=9lO.] 


6.  Teleobafhs  and  Trlefhones  0=954(0)— 
nondelivebt  of  messages— stipalationb. 
A  provision  on  the  back  of  a  telegraph 
blank,  which  embodied  the  contract,  limiting  the 
company's  liability  for  failure  to  discharge  its 
duty  to  a  sum  not  exceeding  $50,  is  void. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  Jf  44,  46;  Dec.  Dig. 
«=>54(6).] 

6.  Apfeai  and  Ebsob  9=3662 — Statkiiknt  of 
Pacts— Necessitt. 

In  an  action  for  nondelivery  of  a  tele- 
gram, the  company  cannot  on  appeal  question 
its  liability  on  the  groimd  of  a  stipulation  lim- 
iting liability  for  an  unrepealed  message,  where 
such  provision  did  not  appear  in  the  statement 
of  facts. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  2496-2499;   Dec.  Dig.  «=> 

On   Rehearing. 

7.  Affbai,  anu  Ebbob  9=»1079— Absionmcntb 
OF  Ebbob— Sufficiency. 

The  excessiveness  of  an  award  of  damages 
for  nondelivery  of  a  telegram  cannot  be  con- 
sidered on  appeal,  where  the  appellant's  brief 
did  not  present  that  assignment  m  proper  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4262;  Dec.  Dig.  <8=»1079.] 

Appeal  from  District  Court,  Bowie  Coun- 
ty ;  H.  F.  O'Neal,  Judge. 

Action  by  T.  C.  Bailey  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Ghas.  S.  Todd,  of  Texarkana,  for  appellant 
Mahaff^  &  Keeney,  of  Texarkana,  for  appel- 
lee. 

HODGES,  J.  This  appeal  Is  from  a  Judg- 
ment in  favor  of  the  appellee  for  damages 
resulting  from  the  negligent  failure  to  deliv- 
er a  telegraphic  message  sent  by  R.  L.  Bailey 
from  Bethel  Springs,  Tenn.,  to  T.  C.  Bailey 
at  New  Boston,  Tex.,  notifying  the  latter  of 
the  dangerous  iUness  of  his  brother.  The 
message  reached  New  Boston  promptly,  but 
was  never  delivered,  and  the  appellee  did  not 
learn  of  his  brother's  Illness  and  death  till 
some  time  after  the  burial. 

This  is  the  second  time  this  case  has  been 
before  this  court  See  Bailey  v.  Western 
Union  Tel.  Co.,  171  S.  W.  840.  On  the  first 
trial,  the  court  in  his  charge  to  the  Jury  lim- 
ited the  amount  which  might  in  any  way  or 
event  be  awarded  to  the  plaintiff  to  the  sum 
of  $50.  The  plaintiff  appealed  from  a  Judg- 
ment for  that  amount,  and  assigned  as  error 
the  giving  of  the  charge  referred  to.  This 
court  sustained  the  assignment  and  reversed 
and  remanded  the  case,  holding  that  the  stip- 
ulation contained  In  the  printed  matter  on 
the  back  of  the  telegram,  which  provided 
that  $50  should  be  the  limit  of  liability,  was 
void.  The  last  trial  proceeded  according  to 
the  instructions  given  In  that  opinion,  and  a 
Judgment  was  rendered  in  favor  of  the  ap- 
pellee for  the  sum  of  $1,000,  ffom  which  the 
telegraph  company  prosecutes  this  appeal. 
Inferentlally,  It  appears  to  be  conceded  that. 


9B»For  otittr  eaui  ■••  same  topic  and  KBT-N  UMBER  In  all  Key-Numbered  Dlgtsts  and  Indezw 
'Application  tor  irrit  of  error  pending  In  Supreme  Court 
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If  the  correctness  of  the  Judgment  appealed 
from  in  this  case  Is  to  be  tested  by  the  laws 
and  Judicial  policy  of  this  state,  there  Is  no 
error  insisted  upon  which  will  Justify  a  re- 
versaL  In  other  words,  if  no  federal  ques- 
tion is  involved,  the  Judgment  should  be  af- 
firmed. In  their  brief,  counsel  for  the  ap- 
pellant thus  state  the  questions  whidi  are 
raised: 

"Xlrst  This  being  an  interstate  message  and 
constituting  interstate  commerce,  is  mental  an- 
^ish  a  proper  element  of  damages  to  be  submit- 
ted to  and  determined  by  the  jury? 

"Second.  Is  the  valuation  clause  of  the  con- 
tract, limiting  recovery  of  damages  to  the  sum 
of  $50,  reasonable  and  valid,  and  is  the  nnre- 
I>eated  message  dause,  also  limiting  liability, 
tea8<»iable  and  valid? 

"Tliird.  Is  the  free  delivery  limit  clause,  lim- 
iting liability  on  messages  wherein  the  addressee 
was  t>eyond  the  delivery  limits  of  office,  reason- 
able and  valid  r' 

In  view  of  the  fact  that  since  the  former 
appeal  some  other  courts  of  high  repute  have 
announced  a  ruling  in  conflict  with  what  we 
there  held,  we  have  felt  constrained  to  give 
th«  subject  further  careful  consideration. 
We  sliall  therefore  endeavor  to  treat  the 
questions  raised  as  if  this  were  their  first 
presentation  to  this  court 

The  argument  attacking  our  former  ruling 
rests  upon  two  propositions:  First,  that  the 
Judgment  appealed  from,  being  based  upon 
damages  resulting  from  mental  anguish 
alone,  Imposes  a  burden  on  Interstate  com- 
merce and  violates  the  provtsloDS  of  subdivi- 
sion 3,  S  8.  of  article  1  of  the  Constitution  of 
the  United  States.  Second,  that  telegraph 
companies  engaged  in  interstate  commerce 
have  by  an  act  of  Congress  been  made  sub- 
ject to  the  provisions  of  the  Interstate  Com- 
merce Law,  which  alone  must  be  looked  to 
in  determining  fbeir  liability  for  damages 
and  the  validity  of  their  contracts  designed 
to  Mmit  or  qualify  that  liability.  These  prop- 
ositions present  two  separate  and  distinct 
federal  questions,  depending  upon  two  dis- 
tinct federal  provisions  for  their  support.  If 
the  judgment  in  this  insthnce  violates  the 
provisions  of  the  commerce  clause  of  the 
Constitution,  it  should  be  set  aside,  regard- 
less of  whether  or  not  Congress  has  under- 
taken to  regulate  this  class  of  commerce.  On 
the  other  hand,  If  Congress  has  undertaken 
to  regulate  telegraph  companies  doing  an  in- 
terstate business,  and  has  prescribed  a  rule 
for  determining  their  liability  for  negligent- 
ly failing  to  deliver  messages  intrusted  to 
them  for  transmission  from  one  state  to  an- 
other, that  law  is  supreme  and  should  con- 
trol, without  reference  to  the  constitutional 
objection.  But  if  it  should  appear  that  nei- 
ther of  these  grounds  for  federal  intervention 
is  well  taken,  then  the  Judgment  of  the  court 
below  should  be  affirmed. 

We  shall  now  take  these  questions  up  for 
discussion  in  the  order  stated  above. 

[f-3]  First,  does  the  Judgment  appealed 
from  violate  the  commeroe  provision  of  the 
federal  Constitution?    As  authority  for  an- 


swering that  question  affirmatively,  counsel 
for  the  appellant  hare  referred  to  the  case  of 
W.  V.  Tel.  Co.  v.  Brown,  234  U.  S.  542,  34 
Sup.  Ct  955,  58  li.  Ed.  1457.    This  case  was 
considered,  and  an  effort  made  to  distinguish 
it  from  the  case  now  under  consideration  on 
the  former  appeal.    The  message  In  that  In- 
stance was  sent  from  a  point  in  South  Caro- 
lina, addressed  to  Brown  at  Washington,  D. 
C.    It  was  forwarded  to  the  latter  place  with- 
out delay,  but  through  the  negligence  of  the 
agents  of  the  telegraph  company  in  Washing- 
ton was  not  delivered.    It  was  a  death  mes- 
sage;   and  Mrs.  Brown,  claiming  damages 
subsequently  filed  a  suit  In  the  court  of  com- 
mon pleas  in  the  state  of  South  Carolina, 
where  she  recovered  a  Judgment  for  dam- 
ages,   based    upon    mental    anguish.    That 
Judgment,  after  being  affirmed  by  the  Su- 
preme Court  of  South  Carolina  (02  S.  C.  S34, 
75  S.  B.  542),  went  before  the  Supreme  Court 
of  the  United  States  and  was  there  reversed 
for  the  reasons  stated  and  quoted  in  oar  for- 
mer opinion.    It  appears  trom  the  facts  set 
out  in  the  opinlMi  that  the  suit  was  based 
upon  a  statute  of  South  Carolina  which  pro- 
vided that  damages  for  mental  anguish  were 
recoverable  in  such  cases.    It  also  appears 
that  under  the  rulings  of  the  courts  of  the 
District  of  Columbia,  over  which  the   Su- 
preme Court  of  the  United  States  exercised 
appellate  Jurisdiction,  mental  anguish  was 
not  regarded  as  a  proper  element  of  damages 
in  such  suita    Justice  Holmes,  who  rendered 
the  opinion,  held  that  the  action  was  one  of 
tort;   that,  the  misconduct  having  occurred 
in  the  District  of  Columbia,  the  questioa  of 
liability  must  be  determined  by  the  laws  of 
that  place.    We  deem  it  unnecessary  to  again 
quote  at  any  length  from  that  case,  and  shall 
merely  refer  to  the  extracts  made  in  the  opin- 
ion in  this  case  on  the  former  appeaL    The 
decision  in  the  Brown  Case  announces  these 
three  propositions:    First,  that  the  measure 
of  damages  for  an  act  of  negligence,  when 
treated  as  a  tort,  is  to  be  determined  by  the 
laws  of  the  place  where  the  tort  is  commit- 
ted;  second,  that  in  the  District  of  Colum- 
bia, where  the  common  law,  as  construed  by 
the  Supreme  Court  of  the  United  States,  pre- 
vails, the  mental  anguish  doctrine,  as  com- 
monly understood  in  telegraph  cases,  wlU  not 
be  enforced ;  third,  that  the  laws  of  a  state 
prescribing  a  measure  of  damages  for  a  tort 
cannot  be  given  any  extraterritorial  ^ect 
The  dissimilarity  between  the  facts  of  that 
case  and  the  one  here  under  consideration 
may  be  thus  pointed  out:  There  the  actlcm 
was  one  soimding  in  tort ;  here  the  suit  is  for 
the  breach  of  a  contract    There  the  miscon- 
duct occurred  In  another  Jurisdiction;   here 
it  occurred  in  the  utate  of  the  forum.    There 
the  trial  court  undertook  to  measure  the 
damages  to  be  recovered  by  its  own  laws, 
which  were  different  from  those  of  the  dis- 
trict where  the  tort  was  committed ;  here  the 
Judgment  may  be  sustained  whether  tested 
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by  tbe  laws  of  thla  state  or  by  tboBe  of  tbe 
state  from  which  the  message  came — and  this 
l8  true  whether  the  negligence  charged  be 
treated  aa  a  tort  or  as  the  breach  of  a  con- 
tract. There  is  no  evidence  in  the  record  as 
to  wliat  were  the  laws  of  Tennessee,  and  we 
must  therefore  assome  that  they  are  the 
same  as  those  of  this  state.  We  aoderstand 
that  In  reviewing  the  decisions  of  a  state 
court  the  federal  Supreme  Court  will  follow 
the  same  rule.  Liverpool  &  Gr.  West  Steam 
Co.  V.  Phenlx  Ins.  Co.,  120  U.  S.  397,  9  Sup. 
Ct  469, 82  L.  Iiid.  788.  It  Is  evident,  from  pre- 
vious decisions  of  the  federal  Supreme  Court, 
that  its  holding  in  the  Brown  Case  that  tbe 
Judgment  of  the  South  Carolina  court  was  an 
unconstitutional  interference  with  interstate 
commerce,  did  not  rest  upon  tbe  solitary  fact 
that  the  measure  of  damages  had  been  so  ex- 
tended as  to  permit  a  recovery  for  mental 
anenlsh,  but  upon  the  appUcatloii  of  the 
South  Carolina  statute  to  an  incident  at  In- 
terstate commerce  occurring  beycmd  the  lim- 
its ot  that  state.  It  was  not  the  particular 
oonseqnoices  of  negligence  which  this  statute 
prescribed  that  made  It  ofTensive,  but  the 
fact  that  It  prescribed  any  rule  of  damages 
to  be  applied  to  conduct  beyond  the  state  bor- 
ders. If  we  transpose  the  material  facts  and 
assume  that  the  message  had  been  sent  fnwi 
Washington  to  a  point  In  South  Carolina,  and 
that  the  negligent  delay  had  occurred  in  the 
latter  state^  or  if  we  assume  that  negligence 
was  in  the  transmission,  occurring  in  the 
state  of  South  Carolina,  in  either  situation 
the  language  used  by  Justice  Holmes  would 
have  no  appropriate  application.  Under  the 
assumed  f^cts,  the  rule  observed  for  estimatr 
Ing  the  damages  in  the  South  Carolina  court 
would  have  been  In  accordance  with  that 
which  was  expressly  approved.  The  lan- 
guage used  by  that  court  in  C,  M.  &  St  P. 
Ry.  Co.  ▼.  Solan,  169  U.  S.  133,  18  Sup.  Ct 
289,  42  L.  Bd.  688,  Is  peculiarly  applicable  to 
the  transposed  and  assumed  state  of  facts. 
Hie  court  said: 

"A  carrier  exercising  his  callinj;  within  a  par- 
ticular state,  although  engaged  in  the  bosinesa 
of  interstate  commerce,  is  answerable,  according 
to  the  law  of  the  state,  for  acta  of  nonfeasance 
or  of  misfeasance  committed  within  its  limits. 
If  be  fails  to  deliver  goods  to  the  proper  con- 
signee at  tbe  right  time  and  place,  or  if  by 
negligence  in  transportation  he  inflicts  injury 
upon  the  person  of  a  passenger  brought  from  an- 
other state,  the  ri^ht  of  action  for  the  coDse- 
qvent  damage  is  given  by  the  local  law.  It  is 
equally  within  the  power  of.  the  state  to  pre- 
scribe the  safeguards  and  precautions  foreseen 
to  be  necessary  and  proper  to  prevent  by  antici- 
pation those  wrongs  and  injuries,  which,  after 
they  have  been  inflicted,  the  state  has  the  power 
to  redress  and  to  punish.  The  rules  prescribed 
for  the  construction  of  railroads,  and  for  their 
management  and  operation,  designed  to  protect 
persons  and  property  otherwise  endangered  by 
tiielr  use,  are  strictly  within  the  scope  of  the 
local  law.  They  are  not,  in  themselves,  regular 
tions  of  interstate  commerce,  although  they  con- 
trol, in  some  degree,  the  conduct  and  the  lia- 
bility of  those  engaged  in  such  commerce.  So 
long  as  Congress  baa  not  legislated  upon  the 
partienlar  aabject,  they  are  rather  to  be  re- 


garded as  legislation  in  aid  of  such  oommeicsL 
and  as  a  rlgntful  exercise  of  the  police  power  of 
the  state  to  regulate  the  relative  rights  and  dn- 
ties  of  all  persons  and  corporatitms  within  its 
limits." 

This  is  ahnoBt  a  literal  repetition  of  what 
was  said  In  Smith  v.  Ala.,  124  C.  S.  466.  8 
Sap.  Ct  664,  81  L.  Ed.  60S.  In  these  cases, 
carriers  of  frdght  doing  an  interstate  busi- 
ness were  involved.  But  if  a  state  may  pre- 
scribe what  shall  be  the  consequences  of  their 
misconduct  occurring  within  its  limits,  there 
is  no  reason  why  the  same  authority  may 
not  be  exercised  toward  telegraph  companies 
similarly  engaged.  The  modlflcatioa  of  the 
facts  In  the  illustration  made  above  does  not 
eliminate  the  South  Carolina  statute  or  dis- 


pense with  any  of  its  provisions.  It  merely 
restricts  the  application  of  the  statute  to 
torts  committed  in  that  state.  The  case  of 
Tel.  Co.  V.  James,  162  U.  S.  650,  16  Sup.  Ct 
9S4,  40  L.  Ed.  1106,  is  also  In  point  In  that 
case  DaVld  W.  James  sued  the  telegraph  com- 
pany In  the  state  court  of  Georgia  to  recover 
the  Btnn  of  $100  as  a  penalty  for  the  failure 
of  the  company  to  promptly  deliver  a  tele- 
gvaphic  message  addressed  to  him  at  his  resi- 
dence in  Blakely,  in  the  state  of  Georgia. 
The  message  was  sent  from  Bufanla,  In  the 
state  of  Alabama.  The  only  question  before 
the  court  was  whether  the  statute  of  the  state 
of  Georgia  providing  for  the  recovery  of 
such  a  penalty  was  a  valid  exercise  of  the 
power  of  the  state  in  relation  to  messages  by 
telegraph  sent  from  points  outside  to  some 
point  within  the  state  of  Georgia.  The  valid- 
ity of  that  statute  was  upheld  upon  the 
ground  that  it  was  but  a  proper  exercise  of 
the  police  power  of  the  state,  in  tbe  absence 
of  any  opposing  congressional  legislation  on 
that  subject.  If  the  statute  of  Georgia  which 
prescribed  a  penalty  for  negligence  in  han- 
dling an  Interstate  message  in  that  state  is 
not  an  unconstitutional  interference  with  In- 
terstate commerce,  why  should  the  South 
Carolina  statute  be  offensive  so  long  as  It  is 
applied  in  the  same  manner?  Surely  It  will 
not  be  contended  that  there  Is  less  authori- 
ty for  saying  what  shaU  be  the  measure  of 
damages  than  for  penalizing  the  company 
for  a  legal  wrong.  As  In  line  with  the  cases 
discussed,  we  may  refer  to  the  following: 
Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S. 
406,  81  Sup.  Ct  59,  54  L.  Ed.  1088,  36  L.  R. 
A.  (N.  S.)  220,  21  Ann.  Cas.  815;  I.  C.  By. 
Co.  V.  Mulberry  Hill  Coal  Co.,  238  U.  S.  275, 
35  Sup.  Ct  760,  69  L.  Ed.  1306;  Penn.  By. 
Co.  V.  Hughes,  191  U.  8.  477,  24  Sup.  Ct  132, 
4S  L.  Ed.  268.  We  therefore  conclude  that 
the  Brown  Case  Is  not  authority  for  holding 
that  a  judgment  for  mental  anguish  is  alone 
an  unconstitutional  interference  with  inter- 
state commerce. 

But  it  Is  argued  that  the  courts  of  Texas 
treat  negligence  in  handling  telegraphic  mes- 
sages as  tbe  breach  of  a  contract,  and  meas- 
ure the  damages  that  may  be  recovered  by 
tbe  laws  of  the  state  in  which  the  message 
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originated.  This  la  the  settled  nile  In  this 
state;  and,  while  the  mental  anguish  doc- 
trine has  long  prevailed,  our  courts  have  re- 
fused to  enforce  It  in  any  event  when  the 
message  comes  from  a  state  whose  laws  do 
not  permit  such  damages.  W.  U.  Tel.  Co. 
V.  Buchanan,  35  Tex.  Civ.  App.  437,  80  S. 
W.  561;  TeL  Co.  v.  Young,  133  S.  W.  612, 
and  cases  there  dted.  We  then  have  this 
question :  Does  the  application  of  the  lex 
loci  contractus  rule  offend  against  the  com- 
merce provision  of  the  federal  Constitution? 
It  has  never  been  so  held,  unless  that  should 
be  the  logical  inference  from  the  language 
used  in  the  Brown  Case.  Prior  to  the  amend- 
ment of  the  interstate  commerce  law,  pro- 
viding a  rule  for  determining  the  liability 
of  interstate  carriers  In  negligence  cases, 
the  federal  Supreme  Court  had  frequent  oc- 
casion to  review  the  decisions  of  the  state 
courts  In  cases  which  Involved  the  validity 
of  stipulations  designed  to  relieve  the  car^ 
rier  from  all  or  a  portion  of  its  common  law 
UabiUty.  Different  states  had  enacted  vary- 
ing laws  on  the  subject  In  some  states 
those  stipulations  were  valid,  while  in  others 
they  were  invalid.  But  the  Supreme  Court, 
in  every  instance  which  has  come  under 
our  observation,  refused  to  Interfere  with 
the  right  of  the  state  court  to  give  effect  to 
its  own  rules  of  construction  and  its  own  laws 
in  testing  the  validity  of  such  contracts. 
Penn.  By.  Co.  v.  Hughes,  supra,  was  a  suit 
to  recover  for  a  loss  resulting  from  the  neg- 
ligence of  a  carrier  In  transporting  a  ship- 
ment of  horses  from  Albany,  N.  Yr,  to  a  point 
in  the  state  of  Pennsylvania.  The  bill  of 
lading  contained  stipulations  which  limited 
the  liability  of  the  carrier  to  an  agreed  value. 
Under  the  laws  of  the  state  of  New  York, 
nhere  the  contract  was  made,  this  provi- 
sion was  valid.  Bnt  under  those  of  Penn- 
sylvania it  was  invalid.  The  courts  of  the 
latter  state  applied  their  own  laws  and  re- 
fused to  entertain  a  defense  founded  upon 
that  part  of  the  contract  The  federal  Su- 
preme Court  in  reviewing  the  case,  after 
referring  to  a  contrary  rule,  approved  by  it 
in  the  case  of  Hart  v.  Penn.  By.  Co.,  112  U. 
S.  831,  5  Sup.  Ct  151,  28  Lw  Ed.  717,  said: 
"The  federal  courts,  in  cases  of  which  they 
have  jurisdiction,  will  doubtless  continue  to  fol- 
low the  rule  of  the  Hart  Case;  but  the  highest 
court  of  Pennsylvania  may  administer  the  com- 
mon law  according  I  to  its  understanding  and  in- 
terpretation of  it,  t)eing  only  amenable  to  re- 
view in  the  federal  Supreme  Court  where  some 
riiht,  title,  immunity,  or  privilege,  the  creation 
of  the  federal  power,  has  been  asserted  and  de- 
nied." 
In  Tel.  Co.  T.  James,  supra,  It  was  said : 
"It  is  the  duty  of  a  telegraph  company  which 
receives  a  message  for  transmission,  directed  to 
an  individual  at  one  of  its  stations,  to  deliver 
that  message  to  the  person  to  whom  it  is  ad- 
dressed, with  reasonable  diligence  and  in  good 
faith.  That  is  a  part  of  its  contract,  implied 
by  taking  the  message  and  receiving  payment 
therefor." 

Negligence  may  be  both  a  tort  and  the 
tn-each  of  a  contract.    What  particular  rules 


of  law  shall  be  applied  In  any  given  instance 
will  depend  largely  upon  the  form  of  the  ac- 
tion and  the  facts  pleaded.  In  fixing  tbs 
measure  of  the  damages  which  the  aggrieved 
party  may  recover  as  the  consequences  of  the 
breach  of  a  contract,  the  court  merely  eu- 
deavors  to  hold  the  aggressor  to  such  llabUity 
as  he  assumed  when  he  entered  into  the  con- 
tract So  long  as  Cmigress  has  not  prescrib- 
ed a  different  standard  for  measuring  the 
damages  recoverable  in  sadx  instances,  or 
has  not  enacted  a  law  which  practically  ex- 
cludes the  states  from  that  Add  of  commer- 
cial legislation,  the  state  courts  may  exercise 
the  same  liberty  in  dealing  with  interstate 
telegraphic  messages  as  tbey  once  did  In  re- 
spect to  Interstate  shipments  of  freight. 
Hence  we  feel  Justified  in  holding  that  the 
Judgment  in  this  case  Is  not  an  unconstitu- 
tional interference  with  Interstate  commerce. 
[4]  We  then  pass  to  the  second  proposition 
relied  on;  that  is,  that  Congress  has  super- 
seded the  authority  of  the  states  in  this  clas« 
of  cases  so  that  the  liability  in  this  instance 
must  be  determined  by  the  rule  adopted  In 
federal  courts.  As  supporting  that  proposi- 
tion, we  are  again  referred  to  the  Brown 
-Case  and  to  the  following:  T^.  Co.  v.  Conap- 
ton,  114  Ark.  193,  169  S.  W.  946;  TeL  Co.  v. 
Johnson  (Ark.)  171  S.  W.  859;  Tel.  Co.  ▼. 
Simpson  (Ark.)  174  S.  W.  232;  Tel.  Ca  ▼. 
Holder  (Ark.)  174  S.  W.  552;  TeL  Oa  v.  Bll- 
isoly,  116  Va.  562,  82  S.  E.  91;  and  quite  a 
number  of  others.  The  four. Arkansas  cases 
expressly  refer  to  the  Brown  Case  as  author- 
ity for  their  ruling.  In  the  Virginia  case  the 
facts  may  be  differentiated  from  those  before 
us,  and  it  is  not  in  point,  although  the  lan- 
guage used  by  the  court  tends  to  support  the 
appellant's  contention.  Under  the  view  which 
we  feel  constrained  to  take  of  the  Brown 
Case,  it  is  not  only  no  authority  for  sustain- 
ing the  rtUe  which  appears  to  have  controlled 
the  decisions  cited,  but  will  even  supiMrt  a 
contrary  ruUng.  No  mention  is  made  in  the 
opinion  there  rendered  of  any  action  on  the 
part  of  Congress  which  could  in  any  event 
conflict  with  the  statute  of  South  Carolina. 
Two  grounds  are  stated  for  reversing  the 
Judgment  The  first  mentioned  is  the  fail- 
ure of  the  trial  court  to  estimate  the  damages 
by  the  laws  of  the  District  of  Columbia,  the 
place  where  the  tort  was  committed.  Mani- 
festly, this  had  no  reference  whatever  to  any 
general  law  of  Congress,  but  to  the  common- 
law  rules  of  dedsicm  prevailing  in  the  Dis- 
trict of  Columbia.  The  second  ground  is  the 
unconstitutionality  of  the  South  Oirollna 
statute  as  applied  in  that  instance.  Hie  er- 
rors discussed  would  be  fatal  whether  Con- 
gress had  acted  or  not  But  had  there  been 
in  existence  at  that  time  a  conflicting  federal 
statute,  it  Is  inconceivable  that  the  Supreme 
Cotut  would  have  overlooked'  or  failed  to  re- 
fer to  so  Important  an  authority  for  revers- 
ing the  Judgment  This  omission  is  too  sig- 
nificant to  be  ignored,  and  can  be  accounted 
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for  aolj  xxpaa  the  aasumptlon  that  In  the 
opiiilon  of  that  conrt  no  Budi  law  existed.  If 
the  Brown  Cctse  furnishes  no  authority  for 
the  adverse  dedalons  lately  rendered,  there 
la  n<ne.  It  is  anneceBsary  to  add  more  to 
what  has  been  said  oa  the  former  appeal  In 
disposing  of  this  Issue. 

There  b^ng  no  questloD  which  enables  the 
federal  Supreme  Goort  to  apply  Its  own  rules 
for  determining  the  measure  of  damages,  we 
fe^  It  our  duty  to  adhere  to  the  established 
Judicial  poUcy  of  this  state.  In  Toung  t. 
Tel.  Co.,  168  N.  C.  86,  84  S.  B.  45,  and  Horn- 
thai  T.  Tel.  Co.,  166  N.  C.  602,  82  S.  E.  851, 
the  Supreme  Court  of  North  Carolina  took  a 
view  In  harmony  with  what  has  been  said. 
In  Am.  BDt.  Co.  v.  Po.  Ca.  Co.,  OT  Neb.  701, 
151  N.  W.  240,  the  Supreme  Court  of  Nebras- 
ka considered  a  state  of  facts  in. all  material 
respects  similar  to  those  before  us,  and  sus- 
tained a  judgment  without  making  any  ref- 
erence to  a  federal  question. 

[S]  Under  the  rule  followed  In  both  Texas 
and  Tennessee,  those  stipulations  In  the  con- 
tract before  us  whldx  undertake  to  limit  the 
liability  of  the  telegraph  company  for  failure 
to  discharge  its  duty  to  a  sum  not  exceeding 
$50  are  void.  Womack  t.  Tel.  Co.,  58  Tex. 
178,  44  Am.  Rep.  614;  TeL  Ca  ▼.  Odum,  21 
Tex.  CiT.  App.  537,  52  S.  W.  632;  Tel.  Co.  t. 
Norris,  25  Tex.  Civ.  App.  43,  60  S.  W.  982 ; 
P.  Tel.  Co.  T.  Sunset  Const  Co.,  102  Tex.  148, 
114  S.  W.  08;  Tel.  Co.  ▼.  Heame.  77  Tex.  84, 
13  S.  W.  971 ;  Td.  Co.  y.  Una,  87  Tex.  7,  26 
S.  W.  490,  47  Am.  St  Rep.  58 ;  Railway  Co.  ▼. 
Smith,  128  Tenn.  678,  134  S.  W.  866;  Leedy 
y.  TeL  Co.,  130  Tenn.  647, 172  &  W.  278 ;  Pep- 
per T.  TeL  Co.,  87  Tenn.  654,  11  S.  W.  783,  4 
Ta  R.  a.  600,  10  Am.  St  Rep.  699.  See,  also, 
BladcweU  Milling  ft  Eler.  Co.  r.  Western  Un- 
ion TeL  Co.,  17  OkL  876,  80  Pac.  236,  10  Ann. 
Gas.  867.  To  these  may  be  added  the  cases 
dted  <m  the  former  appeaL 

[(]  The  appellant  also  relies  upon  a  stlpu- 
latlon  which  seeks  to  limit  liability  for  an 
nnrepeated  message.  No  such  proTlsion  is  to 
be  found  in  the  statement  of  facts,  and  the 
assignment  cannot  be  considered. 

The  final  assignment  of  error,  wbidi  raises 
the  question  of  liability  for  failure  to  deUrer 
a  message  beyond  the  free  delivery  limits, 
cannot  be  sustained.  Aside  from  any  other 
reason,  both  the  pleadings  and  the  facts 
show  that  no  free  delivery  in  this  Instance 
was  contemplated,  but  on  the  contrary,  the 
agent  of  the  appellant  demanded  and  receiv- 
ed full  compensation  for  making  a  rural  de- 
livery of  the  message. 

The  Judgment  is  affirmed. 

On  Rehearing. 

In  Its  motion  for  rehearing,  appellant's 
counsel  has  called  attention  to  the  fact  that 
the  case  of  W.  U.  TeL  Co.  v.  Brown,  cited 
above,  arose  before  the  act  of  Congress  plac- 


ing telegraph  companies  under  the  provisions 
of  the  Interstate  Commerce  Law  was  enact- 
ed. A  reference  to  the  original  report  of 
that  case  confirms  that  statement  However, 
we  do  not  feel  that  this  necessitates  a  differ- 
ent ruling  upon  the  question  as  to  whether 
or  not  that  act  of  Congress  was  applicable 
to  this  case.  What  was  said  upon  the  for- 
mer appeal  we  think  sufficiently  disposes  of 
that  particular  question. 

[7]  Appellant  also  insists  that  we  erred 
in  falling  to  sustain  its  objection  to  the  judg- 
ment because  it  was  excessive.  It  Is  a  suffi- 
cient answer  to  that  contention  to  say  that 
the  appellant's  brief  does  not  present  that 
particular  assignment  in  a  manner  which 
entitled  it  to  consideration. 

The  motion  is  overruled. 


ZAVAiiA  LAND  ft  WATER  CO,  v.  TOL- 
BERT.     (No.  7425.)* 

(Court  of  Civil  Appeals  of  Texas.     Dallas, 

Feb.  10,  1916.    Rehearing  Denied 

March  25,  19ia) 

1.  EVIDBNCE  «=»461(1)  —  Pabol  Bvidbncb  — 
IWTBNT  OF  Pasties. 

In  an  action  for  damages  for  defendont's 
breach  of  contract  where  it  sold  land  which 
had  to  be  irrigated,  under  a  contract  providing 
for  the  drilling  of  a  well  and  guaranteeing  wa- 
ter, evidence  that  at  the  time  of  Bipung  defend- 
anrs  principal  agent  explained  that  the  well 
would  produce  sufficient  water  for  irrigation  is 
admlBsible ;  the  expreiaion  in  the  contract  being 
equivocal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  t  2129;    Dec.  EKg.  (8=461(1).] 

2.  Evidence    4=>460(8) — Paboi.  Bvidencx  — 

CONTSAOT  or  SAXS. 

In  such  case,  the  fact  that  the  contract  was 
first  signed  by  another  agent  does  not  render 
inadmissible  the  declaration  by  the  principal 
agent,  where  until  he  signed  it  the  contract  was 
not  binding. 

[Ed.  Note.— For  other  cases,  see  £hvidence. 
Cent  Dig.  {{  2073,  2074;  Dec.  Dig.  «8=> 
460(8).] 

3.  Appeai,  and  Ebbob  «=3l061(l)— Rxvikw— 
Habuless  Ebbob. 

In  such  case,  where  there  was  abundant 
other  evidence  to  estabUsh  that  the  expression 
"guaranteeing  water"  meant  sufficient  water 
for  irrigation  purposes,  the  erroneous  admis- 
sion of  evidence  of  the  declarations  of  such 
agent  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ffi  4161,  4162,  4166,  4166; 
Dec.  Dig.  «=>1051(1).] 

4.  Tbial  «=»352(5)— Special  Issues-State- 
ment. 

In  an  action  for  damages  for  misrepresenta- 
tion in  effecting  a  sale  of  land,  where  the  writ- 
ten contract  provided  for  the  drilling  of  a  well 
and  contained  a  guaranty  of  water  by  the  ven- 
dor, the  submission  in  a  single  special  issue  as 
to  what  purpose  and  what  extent  water  was 
guaranteed  was  not  erroneous  as  including  two- 
separate  questions,  it  being  plaintiff's  conten- 
tion that  sufficient  water  for  irrigation  purpos- 
es was  guaranteed,  for  the  questions  if  separat- 
ed were  so  closely  related  that  one  could  not  be 
well  determined  without  the  other. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  841 ;   Dec.  Dig.  «=>352(5).J 
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6.   Al'PEAI.  AND   ESBOB  «=»1001(1)— RKTIBW— 
FiNDIWO. 

Where  there  is  evidence  in  support  of  the 
verdict,  it  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error.  Cent  Dig.  {§  3928-39^ ;  Dec.  Dig.  <g=s> 
1001(1).] 

6.  Fbaud  «=358(4)— Reliawcb  or  'Repbe»er- 

tations— evidencb. 

In  an  action  for  damages  for  misrepresen- 
tations in  effecting  a  sale  of  land,  evidence  held 
to  warrant  a  finding  that  the  purchaser  did  not 
rely  on  his  Independent  inTestigadons  but  upon 
the  representations. 

[Ed.  Note.~For  other  cases,  se«  Fraud,  Cent. 
Dig.  §  59;   Dec.  Dig.  <S=>58(4).] 

T.  Fbaxtd  ^=>13(2)— BEum  in  Mibrefbeskn- 

TATIONS. 

That  defendant" a  agent  in  effecting  a  sale 
of  land  honestly  believed  a  well  drilled  wotdd 
produce  sufficient  water  to  irrigate  the  land  will 
not  prevent  plaintiff  from  recovering  damages 
for  the  false  representation. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  J  4;    Dec.  Dig.  <S=»13(2).] 

8.   VENDOB    and    PtTBCBASEB    $=3352  —  CoN- 

TBACT8— Jttby  Question. 

Whether  a  vendor  delivered  a  deed  within 
a  reasonable  time,  the  contract  fixing  no  time, 
is  a  question  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  1059;  Dec.  Dig.  «=> 
352.] 

8.  Fraud   e=»66— Action— Evidenob—Stjffi- 

OIENOT. 

In  an  action  for  misrepresentations  in  ^- 
fecting  a  sale  of  land,  finding  by  the  jury  as  to 
the  actual  value  of  the  land  held  warranted  un- 
der the  evidence,  though  not  in  accordance  with 
the  exact  estimates  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  I  75;   Dec  Dig.  «=»66.] 

10.  Appeal  and  Ebbob  «=>1033(9)— Eetiew 

— HA9MIJEBS  Ebbob. 

In  an  action  for  misrepresentations  In  ef- 
fecting a  sale  of  land  which  plaintiff  later  re- 
sold, where  the  damages  allowed  were  less  than 
those  fixed  by  the  jury  and  did  not  exceed  the 
value  of  plaintiff's  improvements  and  the  differ- 
ence between  the  contract  price  and  the  price 
at  which  plaintiff  disused  of  the  land,  defend- 
ant could  not  complain  that  the  jury  assessed 
the  land  at  a  value  less  than  its  actual  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4001;  Dec.  Dig.  *=> 
108S(9).l 

Appeal  from  District  Court,  Hunt  County; 
A-  P>  Doboney,  Judge. 

Action  by  R.  L.  Tolbert  against  tbe  Zavala 
Land  &  Water  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Dinsmore,  McMahan  &  Dinsmore,  of  Green- 
ville, toK  appellant  Thompson  &  Thompson, 
of  Greenville,  for  appellee. 

TALBOT,  J.  This  Is  the  second  appeal 
in  this  case.  See  165  S.  W.  28.  Appellant, 
about  the  year  1009,  acquired  about  100,000 
acres  of  land  In  Zavala  county,  OTex.,  and 
had  60,000  acres  of  the  same  sectionlzed  and 
surveyed  and  test  wells  bored  at  the  cor^ 
ners  of  the  sections  for  tbe  purpose  of  as- 
certaining whether  water  could  be  found  by 
sinking   wells.     Appellant   also   subdivided 


each  section  and  placed  said  lands  oa  the 
market  On  the  17th  day  of  January,  1912, 
a  contract  was  written  and  signed  in  behalf 
of  the  appellant  by  B.  C.  Hughes,  one  of  its 
agents,  and  by  the  appellee,  whereby  the  ap- 
pellant tiound  Itself  to  sell  and  convey  to 
appellee,  and  appellee  bound  himself  to  re- 
ceive and  pay  for  40  acres,  a  quarter  of  a 
quarter  of  a  section  of  said  land.  After 
the  said  contract  was  written  and  before  it 
was  signed,  the  appellant's  said  agent  wrote 
into  said  contract  as  a  part  thereof  the  fol- 
lowing: 

"It  is  agreed  to  bore  on  land  above  described 
10%-in.  casing,  guaranteeing  water,  and  draw 
on  R.  L.  Tolbert  for  total  cost  of  well  when 
completed." 

This  contract  was  executed  in  triplicate, 
the  appellee  receiving  one  copy  thereof,  and 
the  appellant's  agent  Hughes  retaining  the 
other  copies.  At  the  time  the  contract  was 
thus  signed  and  delivered,  appellee  drew  and 
delivered  to  the  said  Hughes,  as  the  cash  or 
first  payment  to  be  made  for  the  land  agreed 
to  be  conveyed,  his  check  on  a  bank  in  the 
city  of  Greenville,  Tex.,  for  the  sum  of 
$866.66,  and  it  was  then  agreed,  verbally, 
that  said  contract  was  not  to  become  a  "com- 
pleted contract,"  and  the  said  check  was  not 
to  be  presented  for  payment  and  collected  un- 
til said  contract  was  further  signed  on  be- 
half of  the  appellant  by  Its  agent  W.  H.  Pa^ 
ish,  who  was  then  absent,  when  he  letomed 
to  the  said  city  of  Greenville.  In  a  few  days 
after  the  signing  of  the  contract  by  E^  G 
Hughes  and  the  appellee,  Tolbert  W.  H. 
Parish  returned  to  Greenville,  and  'When 
first  called  upon  to  sign  the  contract  be  re- 
fused to  do  so,  but  later  and  on  the  29th  day 
of  January,  1912,  as  agent  of  appellant  be 
signed  it  His  name  was  signed  under  tbe 
word  "witness"  printed  in  said  contract,  and 
in  the  opinion  on  tbe  former  appeal  it  is 
stated  that  the  contract  was  "witnessed  by 
W.  H.  Parish,"  and  it  so  appeared  from  the 
record  then  before  this  court;  but  on  tbe 
subsequent  trial  It  was  shown  that  Mr.  Pa> 
ish  signed  as  appellant's  agent  and  not  as 
a  v^tiiess.  At  and  prior  to  the  time  the 
contract  was  made,  the  defendant  had  print- 
ed and  was  circulating  as  advertising  matter 
a  pamphlet  purporting  to  give  picture 
views  of  Its  lands  In  Zavala  cotmty,  and  of 
farms  oa  those  lands,  and  of  wells  being 
pumped  for  irrigation  purpose*  These  print- 
ed pamphlets  stated,  in  substance,  that  the 
lands  mentioned  were  Irrigable  by  pumping 
water  from  wells;  that  tracts  of  land  were 
being  Irrigated  from  wells;  that  su£Bcient 
water  was  being  secured,  and  could  be  se- 
cured, from  wells  to  irrigate  tbe  said  lands. 
A  copy  of  the  pamphlet  above  mentioned 
came  into  plaintiff's  hands  before  he  signed 
the  contract  This  suit  was  filed  March  23, 
1912,  and  on  October  5,  1914,  after  the  for- 
mer appeal,  hereinbefore  referred  to,  appd- 
lee   filed   bis   second   amended   petition  on 
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wbiefa  tlie  last  trial  of  the  case  was  bad. 
This .  amended  petition  alleges  the  owner- 
sblp  of  the  lands  In  Zavala  county  by  the 
appellant,  and  that  appellant .  was  offering 
and  seUing  the  same  as  Irrigable  lands;  the 
execution  of  the  contract  mentioned;  that 
by  the  terms  of  said  contract  appellant 
agreed  to  sell  and  canse  to  be  conveyed  to 
appdlee  the  40  acres  of  land  described  there- 
in, by  a  good  and  snOident  warranty  deed  In 
consideration  of  the  sum  of  $2,000,  to  be  paid 
by  appellee;  that  $866.66  was  to  be  paid  In 
cash,  and  the  remainder  to  be  paid  In  three 
promissory  notes  at  different  dates;  that 
appellant  was  to  sintc  a  well  on  said  40  acres 
«t  land  of  the  dimensioDs  stlpnlated  in  the 
contract  and  to  draw  on  the  appellee  for  the 
cost  of  the  well;  that  the  water  clause  writ- 
ten In  the  contract  meant,  and  was  Intended 
to  mean,  that  the  well  to  be  snnk  should  fur- 
nish water  sufficient  to  Irrigate  the  said  40 
acres  of  land. 

Said  petition  further  alleges,  in  substance : 
That  appellant  agreed  to  furnish  appellee 
an  abstract  of  title  showing  good  title  in  ai>- 
pellant  to  the  said  land,  and  a  warranty 
deed  thereto,  within  a  reasonaUe  time.  That 
at  the  time  of  the  execution  of  said  contract 
appellee  informed  appellant's  agents  that  he 
expected  to  go  at  once  upon  said  land  and 
begin  work  with  the  view  of  growing  crops 
thereon  during  the  year  1912 ;  that  be  would 
move  his  family  i^om  tireenville,  and  that 
he  and  his  minor  son,  with  two  teams,  would 
begin  work  immediately  upon  said  land,  but 
to  do  this  aiipeUee  must  first  have  a  deed  to 
the  land,  with  abstract  of  title ;  and  that  a 
well  must  be  sunk  thereon.  That  said  agents 
assured  appellee  that  said  requirements 
would  be  faithfully  met,  but  that  appellant 
failed  and  refused  to  deliver  to  appellee  a 
snffldent  deed  to  said  land  until  March  IS, 
1912,  when  it  was  too  late  to  prepare  said 
land  and  make  a  crop  thereon.  That  appel- 
lant failed  and  refused  to  sink  the  well,  pro- 
vided for  in  the  contract,  upon  said  land  un- 
til on  or  about  May  IS,  1912,  and  that  the 
well  then  provided  was  not  in  accordance 
with  the  contract  That  appellant's  agents, 
Haghes  and  Parish,  prior  to  and  at  the  time 
of  the  making  of  the  contract  for  the  pur- 
chase of  said  land,  stated  to  appellee  that 
there  was  an  abundance  of  water  underlying 
laid  land,  and  that  the  same  could  bt  irri- 
tated by  sinking  a  well  thereon  and  pumping 
the  water.  That  said  representations  were 
false.  That  apijellee  knew  nothing  of  the 
water  supply  underlying  the  said  land  out- 
side the  representations  of  appellant's  said 
agents.  That  he  only  visited  the  locality 
once  prior  to  the  making  of  the  said  con- 
tract and  spent  less  than  two  days  there  at 
that  time.  That  the  settlements  were  then 
all  new  and  few  in  number.  That  appellee 
at  the  time  went  over  a  large  section  of  coun- 
try hurriedly  In  an  automobile.  That  the 
land  he  afterwards  bought  was  only  pointed 
oat  to  lilm  as  being  for  sale  as  he  passed  by 


the  same.    It  was  then  anlmproved,  had  no 
well  thereon.    That  app^ee  did  not  make, 
and  at  the  time  and  under  the  circumstances 
could  not  have  made,  any  investigation  as  to 
the  water  supply  underlying  said  40  acres  of 
land,  but  he  relied  wholly  upon  the  repre- 
sentations made  to  him  by  ai)pellanf  s  agents. 
That  immediately  upon  receiving  a  proper 
deed  and  abstract  of  title  to  said  40  acres  of 
land  on  March  15,  1912,  a];^>ellee  prepared  to 
go  upon  the  same,  and  so,  within  two  days 
thereafter,  he  left  Greenville  fbr  La  PryMr, 
and  arrived  at  the  latter  place  on  or  about 
March  20, 1912.    That  appellant  had  not  then 
begun  the  well  contracted  for,  and  did  not 
begin  the  same  until  on  or  about  May  10, 
1912.    That  upon  bring  notified  of  the  com- 
pletion of  the  sadd  well  appellee  requested 
appellant  to  provide  proper  persons  and  suit- 
able machinery  to  test  same,  but  the  latter 
persistently  refused  apipellee's  said  request 
That  It  thus  became  necessary  for  appellee 
to  make  such  provision,  and  to  make  the  said 
test    That  upon  a  full  and  fair  test  made  of 
the  water  supply  as  found  in  the  said  well, 
it  proved  to  be  wholly  insufficient  for  pur- 
poses of  irrigation.    That  the  water  found 
tlierein  was  not  only  insufficient  to  irrigate 
40  acres  of  land,  but  was  insufficient  to  irri- 
gate even  one  acre,    TbaX  amtellant's  agents 
knew  at  the  time  said  contract  was  made 
that  there  was  not  sufficient  water  underly- 
ing  said  land  for  purposes-  of  irrigation. 
That  appellee,  believing  said  false  representa- 
tions, was  Induced  thereby  to  make  said  con- 
tract of  purchase  and  agree  to  pay  $66  per 
aore  for  said  land,  when  the  same  was  not 
worth  exceeding  $10  per  acre,  to  make  the 
cash  payment  of  $866.66,  and  to  deliver  to 
appellant  his  notes,  and  of  ail  this  appel- 
lant's agents  were  fully  informed  at  the  time. 
The  petition  further  alleges  tiiat,  nnd^  the 
terms  of  said  contract  it  was  appellant's  du- 
ty to  supply  machinery  and  to  pump  and  test 
the  said  well  after  it  was  sunk,  but  that  ap- 
I)eUant  failed  and  refused  to  so  test  said  well, 
whereby  the  plaintiff  was  forced  to  buy  ma- 
chinery and  to  employ  labor  to  test  the  said 
well ;  that  appellant  did  not  sink  a  well  on 
said  land  untU  about  the  16th  cA  Hay,  1912 ; 
that  the  said   land,  without  irrigation,    ia 
wholly  unsuited  for  any  kind  of  sudcessfnl 
farming;  that  by  reason  of  the  delay  by  ap- 
pellant in  furnishing  a  deed  of  conveyance 
and  in  sinking  a  well  the  appellee  was  pr«- 
vented  from  growing  a  crop  on  said  land; 
and  that  he  and  one  of  his  sons  lost  their 
time  for  eight  months.     It  is  alleged  that 
appellee  suffered  losses  as  follows:    In  the 
value  of  land  by  reason  of  failure  of  water, 
$2,200 ;   loss  of  plaintiff's  time  eight  months, 
$1,000;  loss  of  plalntlfTs  son's  time  for  eight 
months,  $480;    loss  of  time  for  two  teams 
eight  months,  $400;   loss  on  machinery  pur- 
chased to  pump  well,  $250;    loss  for  labor 
paid  for  testing  well,  $75 — aggregating  $4,- 
405. 
On  October  7. 1914,  appeUant  filed  Ut  first 
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amended  answer  In  reply  to  appellee's  second 
amended  petition,  and  averred,  In  snbstance, 
that  appellee  and  appellant  executed  and 
mutnally  delivered  the  contract  set  ont  In 
appellee's  petition,  on  January  17,  1912,  and 
that  appellee  then  made  the  cash  payment 
mentioned ;  that  the  appellant  performed  all 
of  its  obligations  under  said  contract ;  that 
it  delivered  the  deed  and  an  abstract  show- 
ing title  wltliln  a  reasonable  time;  that  the 
title  to  the  said  40  acres  of  land  was  in  a 
man  named  Lynn,  who  resided  in  the  state 
of  Arkansas ;  tliat  it  was  found  that  some  of 
the  instruments  constituting  links  in  the 
chain  of  title  had  not  been  placed  on  reoord 
in  Zavala  county,  and  that  certain  releases 
of  liens  had  not  been  executed  and  recorded; 
that  appellant  diligently  prosecuted  the  work 
of  securing  said  missing  links  in  the  chain 
of  title,  and  having  them  recorded,  and  in 
furnishing  comidete  abstract;  that  early  in 
January,  1912,  the  appellant  submitted  to  ap- 
pellee an  abstract  of  the  chain  of  title,  which 
appellee  rejected ;  that  in  the  month  of  Feb- 
ruary appellant  submitted  to  appellee  an 
amended  abstract  of  chain  of  title,  whicb  ap- 
pellee also  rejected ;  that  all  statements  and 
representations  made  by  appellant's  agents 
to  aK)ellee  about  the  said  40  acres  of  land, 
the  water  under  the  said  lands,  and  the 
crops  grown  thereon,  were  substantially  true; 
that  appellee  did  not  rely  upon  any  r^re- 
sentations  about  said  land  made  to  Iilm  by 
appellant's  agents,  but  pending  the  said 
negotiations  plaintiff  went  to  Zavala  county 
and  himself  investigated  the  said  lands  be- 
fore he  would  make  contract  to  buy,  and  ap- 
peUee  did  not  make  said  contract  until  after 
he  had  investigated  the  said  lands  and  re- 
turned to  Greenville,  Tex.,  and  that  appellee 
relied  upon  his  own  knowledge,  information, 
and  Judgment ;  that  the  water  clause  in  the 
said  written  contract  did  not  mean  to  guar- 
antee water  sufficient  for  Irrigation;  that 
when  the  said  contract  was  written  appellee 
demanded  of  appellant's  agent  Hughes  that 
he  write  in  said  contract  a  clause  ^arantee- 
ing  water  sufficient  for  Irrigation,  but  the 
said  Hughes  refused  to  do  so,  and  appellee 
accepted  and  signed  and  delivered  the  said 
contract  immediately  after  the  appellant's 
agent  had  refused  to  write  therein  a  clause 
guaranteeing  water  sufficient  for  irrigation; 
that  appellant  did  cause  to  be  sunk  upon  the 
said  lands  a  well  In  full  compliance  with  the 
condition  of  the  said  contract,  in  accordance 
with  the  stipulations;  that  the  said  well  was 
sunk  and  finished,  and  was  ready  for  use  by 
appellee,  on  or  about  the  5th  day  of  April, 
1912;  that  appellant  did  not  test  the  said 
well,  and  it  was  not  bound  under  the  con- 
tract to  make  a  test  of  the  said  well;  that 
appellee  did  not  properly  test  the  said  well 
and  did  not  pump  the  said  well  with  suffi- 
cient nucblnery  or  for  a  sufficient  length  of 
time;  that  the  appellant  did  not  make  any 
false  or  fraudulent  representations  to  appel- 
lee; tliat  the  said  40  acres  of  land  was  well 


worth  the  price  paid  by  appellee  therefor; 
that  the  well  on  the  said  land  would,  with 
proper  pumping,  furnish  water  amply  suffi- 
cient to  irrigate  all,  or  the  greater  part,  of 
the  said  40  acres ;  that  appellant  was  in  no 
wise  responsible  to  appellee  for  any  loss  oa 
machinery  purchased,  or  for  loss  of  time  of 
appellee  and  bis  son  and  teams.  By  way  of 
cross-action,  appellant  alleged  that  it  bored 
the  well  provided  for  in  the  contract  for  the 
purchase  of  the  land  in  question  at  a  total 
cost  of  $636.05;  that  appellee  had  agreed 
to  pay  such  cost  and  prayed  Judgment  there- 
for. 

The  case  was  tried  at  the  October  term, 
1914,  with  the  aid  of  a  Jury.  Upon  motion 
of  the  appellee,  the  case  was  submitted  to 
the  Jury  upon  special  issues,  in  the  form  of 
questions  which  were  answered  by  the  Jury. 
The  appellant  filed  and  presented  to  the  court 
a  motion  for  a  Judgment  in  its  favor  upon 
the  findings  of  the  Jury,  which  was  over- 
ruled. The  court,  upon  the  findings  of  the 
Jury,  entered  Judgment  for  appellee  in  the 
sum  of  $1,990,  and  a  Judgment  for  the  ap- 
pellant on  its  cross-bill  for  the  sum  of  $200v 
with  direction  that  the  $200  be  set  off  against 
the  said  $1,990  leaving  a  balance  of  $1,790 
in  plaintiff's  favor. 

[1]  The  court  permitted  the  appdlee  to 
testify,  over  the  objection  of  the  appellant, 
that  W.  H.  Parish,  after  the  contract  for  the 
sale  of  the  land  involved  in  this  suit  had 
been  signed  by  b!  C.  Hughes  as  agent  fbr  ap- 
pellant, and  hy  the  appellee,  Tolbert,  and  mn- 
tnally  delivered  on  the  17th  day  of  January, 
1912,  and  after  appellee  had  delivered  to 
said  agent  his  check  for  $866.66,  as  part  pay- 
ment for  the  said  land,  and  before  the  said 
W.  H.  Parish,  as  agent  for  appellant,  had 
signed  said  contract,  stated  to  appellee  that 
there  was  an  Inexhaustible  supply  of  water 
under  said  land,  and  that  they  would  guar- 
antee an  Inexhaustible  supply  for  irrigation 
purposes.  The  admission  of  this  testimony 
is  complained  of  by  appellant  and  made  the 
basis  of  its  first  and  second  assignments  of 
error.    The  propositions  contended  for  are: 

"(1)  That  the  terms  of  the  contract  having 
been  agreed  upon,  reduced  to  writing,  signed, 
and  delivered,  statements  made  by  W.  H.  Parish 
about  the  supply  of  water  under  the  land  could 
not  have  been  an  inducement  to  plaintiff  to 
make  the  contract,  and  such  statements  were 
immaterial.  (2)  That  statements  by  W.  B. 
Parish  about  the  quantity  of  water  under  tlie 
land,  made  after  the  terms  of  the  contract  had 
been  at^reed  upon  and  reduced  to  writing,  when 
there  Iiad  been  evidence  introduced  tending  to 
show  that  by  agreement  the  contract  was  not 
to  be  efCective  untfl  W.  H.  Parish  signed  the 
same,  admitted  in  evidence  over  the  objection 
of  the  defendant,  were  probably  considered  bj 
the  jnry  upon  the  question  of  inducement  to 
plaintiff,  and  worked  an  injury  to  the  defend- 
ant." 

We  are  Inclined  to  the  opiAlon  that  the 
evidence  was  admissible.  It  was  alleged  that 
the  clause  In  the  contract  "guaranteeing 
water"  was  Intended  to  mean,  and  did  mean, 
a  Bui^ly  of  water  from  the  w^  to  be  sank 
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oa  the  land  snfBdait  In  quantity  to  Irrigate 
the  40  acres  of  land  purchased  by  appellee. 
Tbis  clause  of  the  contract,  as  we  said  on  the 
former  appeal,  was  manlfeBtly  not  "inserted 
therein  withont  regard  to  the  quantity  or 
uses  to  wUch  the  water  guaranteed  was  to 
be  pat,  and  in  that  respect  it  evidently  does 
not  nneqnivocally  and  fully  express  the  in- 
tention of  the  parties.  Tbis  being  true,  parol 
evidence  was  admissible  to  show  the  situa- 
tion of  the  parties  and  the  drcumstancea  un- 
der which  the  contract  in  question  was  eze- 
CDted  for  the  purpose  of  ascertaining  the 
meaning  of  the  language  under  consideration 
and  properly  construing  said  contract."  The 
language,  being  equivocal,  its  meaning  could 
only  be  ascertained  "from  a  full  history  of 
tbe  circumstances  under  which  it  was  used, 
and  for  this  purpose  the  court  was  author- 
ized to  receive  evidence  explaining  tbe  sub- 
ject-matter, the  surrounding  circumstances, 
tbe  relation  of  the  parties,  and  the  inducing 
cause  wUch  led  up  to  the  making  of  tbe 
agreement,  and  tbis  is  especially  true  under 
tbe  acts  of  fraud  in  plaintiff's  petition." 
ZaTBla  Land  *  Water  Co.  v.  Tolbert,  165  S.  W. 
28.  The  testimony  objected  to  was,  we  think, 
admissible  as  tending  to  show  the  meaning  of 
the  language  "guaranteeing  water"  as  used 
in  tbe  contract  entered  into  betweefa  appel- 
lant and  appellee  and  an  "inducing  cause 
which  led  up  to  the  malting  of  the  agree- 
ment." 

[2]  The  testimony  objected  to  was  not  in- 
admissible, we  think,  because  the  contract 
had  been  reduced  to  writing  and  signed  by 
E.  C.  Hughes  as  agent  for  appellant,  and 
by  the  appellee,  Tolbert.  It  very  clearly  ap- 
pears that,  notwithstanding  the  contract  was 
so  signed,  it  was  not  completed  and  binding  up- 
on the  parties  untU  signed  by  appellant's 
agent  Pariah.  In  Merrill  v.  Tehama  ConsoL 
Mill  Co.,  10  Nev.  125,  tbe  general  rule  Is  said 
to  be  that: 

"Where  parties  enter  into  an  agreement  and 
tbe  understanding  is  that  it  is  to  be  reduced 
to  writing,  or,  if  it  is  already  in  a  written  form, 
tiat  is  to  be  signed  before  it  is  acted  on  or  to 
talce  effect,  it  is  not  binding  until  so  written  or 
signed." 

And  In  7  Am.  ft  Eng.  Enc.  of  Law,  140,  the 
rale  is  stated  In  the  following  language: 

"Where  the  parties  make  the  reduction  of  the 
agreement  to  writing  and  its  signature  by  them 
a  condition  precedent  to  its  completion,  it  will 
not  be  a  contract  nntil  that  is  done,  and  this  is 
true  although  all  the  terms  of  the  contract  have 
been  agreed  upon." 

[1]  Until  tbe  contract  was  signed  by  ai>- 
pellanf  8  agent  Parish,  either  party  thereto 
was  at  liberty  to  withdraw  frosn  It,  and  the 
reiteration  by  Parish  that  there  was  an  In- 
ohaustible  supply  of  water  underlying  tbe 
land,  and  In  effect  that  appellant  would 
gnarantee  that  there  was  an  inexhaustible 
supply  of  water  underlying  the  land  for  the 
purposes  of  irrigation,  Just  before  he  (Parish) 
Agaei  tbe  contract,  was  relevant  to  the  issne 
raised  as  to  tbe  meaning  of  tbe  clatise  "guaran- 


teeing water"  and  the  Intentkm  «f  tbe  parties 
in  inserting  it  in  tbe  contract.  But  if  It 
should  be  conceded  that  the  testimony  was  not, 
strictly  speaking,  admissible,  still  In  view  of 
tbe  express  finding  of  tbe  Jury  that  tbe  rep- 
resentations made  in  reference  to  tbe  extent 
of  the  water  supply  underlying  the  land  were 
made  before  January  17,  1912,  and  tbe  oft- 
repeated  and  practically  undisputed  declara- 
tions of  appellant's  agents  prior  to  and  at  tbe 
time  of  tbe  signing  of  tbe  contract  by  IX 
O.  Hughes  and  the  appellee  on  said  12th 
day  of  January,  1912,  to  tbe  effect  tliat  there 
was  an  inexhaustible  supply  of  water  under- 
lying tbe  land  and  amply  sufficient  for  irri- 
gation purposes,  it  Is  Improbable  tbe  Jury 
was  influenced  to  the  prejudice  of  appellant 
by  tbe  testimony  under  consideration. 

[4]  Tbe  court  submitted  tbe  following  issue 
to  the  Jury: 

"The  contract  between  plaintUF  and  defend- 
ant for  the  purchase  and  sale  of  40  acres  of 
land  in  Zavala  county,  Tex.,  provides  that  'wa- 
ter is  guaranteed.'  You  will  find  from  the  evi- 
dence and  state  in  answer  hereto  for  what  pur- 
pose and  to  what  extent  water  was  guaranteed ; 
tliat  is,  you  wiU  detennine  from  the  eridenoe, 
and  so  state  in  your  answer,  what  the  intention 
of  the  parties  was  with  reference  to  tbe  quanti- 
ty of  water  referred  to  in  the  contract  and  the 
use  to  which  it  was  to  be  put" 

Appellant  contends  that  the  court  erred  in 
tbe  snbmissiini  of  tbis  issue.  In  that  It  "em- 
braces two  distinct  questions,  and  confuses 
matters  of  fact  which  are  sharply  contested 
and  matters  of  fact  which  should  be  separate- 
ly submitted  to  the  Jury ;  that  the  question 
submitted  assumes  that  there  was  vrater 
guaranteed  for  a  purpose,  when  tbe  evi- 
dence raised  a  sharp  issue  as  to  whether 
water  was  guaranteed  for  use  for  any 
purpose;  that  said  question  assumes  that 
the  Intention  of  each  of  the  parties  at  tbe 
time  tbe  contract  was  executed  was  the 
same ;  and  that  It  was  tbe  intention  of  each 
that  tlie  well  was  to  furnish  water  which 
should  be  put  to  s<nne  use,  when  tbe  said 
matter  was  an  Issue  of  fact  for  the  Jury." 
Tbe  manner  and  form  of  submitting  tbe  is- 
sue in  question  was  not  materially  erroneous, 
if  erroneous  at  all.  We  agree  with  the  views 
expressed  by  counsel  for  appellee:  First,  ttiat 
tbe  purpose  for  which  water  was  guaranteed 
in  tbe  contract,  and  tbe  quantity  of  water  so 
guaranteed,  are  matters  so  Intimately  related, 
and  so  nearly  identical  in  meaning,  that  tbe 
division  of  tbe  question  as  suggested  would 
not  have  made  tbe  same  more  Intelligible, 
but  would  have  lnv<dTed  needless  repeti- 
tion. Second,  that  tbe  clause  In  said  contract 
guaranteeing  water  bad  some  meaning,  and 
expressed  some  purpose,  were  uncontroverted 
facts,  and  tbe  court  committed  no  error  in  so 
assuming.  Third,  tbe  parties  having  agreed 
upon  the  terms  of  tbe  contract,  their  inten- 
tions as  to  Its  legal  signlflcance  are  presumed 
in  law  to  be  in  accord  and  to  unite  In  one 
purpose ;  such  purpose  or  Intention  it  was  tbe 
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proTlooe  of  tbe  Jotjr  to  determine  from  tbe 
contract  Itaelf  Interpreted  by  the  surround- 
ing drcnmstances ;  therefore,  the  qnestlon 
proitoonded  by  the  court  was  not  upon  tbe 
weight  of  the  evidence.  The  answer  of  the 
jury  to  the  question  is  as  follows:  "Water 
for  Irrigation,  safilclent  to  Irrigate  said 
lands."  As  said  by  counsel  for  appellee,  this 
answer  of  the  Jury  Is  definite  and  clear,  it  is 
consistent  with  other  answers  made  by  them 
In  response  to  kindred  questions,  and  there 
appears  to  be  ne  reason  or  legal  ground  for 
the  dalm  that  the  question  objected  to  was 
not  fully  understood  by  the  Jury.  The  testi- 
mony discloses  that  appellee  repeatedly  stat- 
ed to  appellant's  agents  that  Jie  desired  to 
purchase  the  land  for  trucking  purposes,  and 
that  he  would  not  buy  tbe  land  unless  there 
was  water  for  producing  this  character  of 
crops.  He  farther  testified  that  the  purpose 
of  sinking  the  well  was  fully  discussed  at 
the  time  the  contract  was  drawn  and  signed, 
and  that  no  other  purpose  was  mentioned 
than  that  of  irrigation.  Tbe  dimension  of 
the  well — 10%  Inches  in  diameter — as  set 
out  in  the  contract,  and  as  shown  by  the  un- 
disputed testimony,  discloses  a  size  of  well 
used  only  for  purposes  of  irrigation ;  for  oth- 
er purposes,  wells  from  4  to  8  Inches  In  diam- 
eter were  used,  and  these  latter  were  usual- 
ly propelled  by  windmills. 

[S]  The  fourth  assignment  of  error  is,  In 
substance,  that  the  finding  of  the  Jury  to  the 
effect  that  the  clause  in  the  contract  "guaran- 
teeing water"  was  Intended  by  appellant  and 
its  agents  to  mean  a  supply  of  water  sufficient 
for  tile  irrigation  of  the  land  purchased  by  ap- 
pellee. Is  not  only  against  the  great  weight  of 
the  evidence,  but  wholly  without  evidence  to 
support  it.  Upon  the  former  appeal  of  this 
case,  we  held  that  the  appellee's  allegations 
that  said  clause  in  the  contract  was  intended 
by  the  parties  to  mean  a  supply  of  water  from 
tbe  well  to  be  sunk  on  appellee's  land  sutUdent 
to  Irrigate  the  same  were  not  sustained  by  a 
preponderance  of  the  evidence  as  it  then  ap- 
peared in  the  record,  and  gave  that  as  one  of 
the  reasons  why  the  case  should  be  reversed. 
But  upon  a  very  careful  review  and  consider- 
ation of  the  evidence  now  found  in  the  record, 
althoDgh  in  many  respects  quite  the  same 
as  It  was  on  the  former  appeal,  we  have 
reached  the  conclusion  that  we  would  not  be 
warranted  in  saying  that  the  finding  of  the 
Jury  with  respect  to  the  meaning  of  said 
clause  of  the  contract  was  wholly  without 
evidence  to  support  it.  The  rule  in  such 
case  In  this  state  la  not  to  disturb  tbe  Jury's 
finding.  The  assignment  will  therefore  be 
overruled. 

Nor  do  we  think  tbe  finding  of  the  Jury, 
to  the  effect  that  the  representations  and 
statements  made  by  appellant's  agents  about 
the  quantity  of  water  underlying  the  land 
sold  to  appellee  were  false,  Is  without  sub- 
stantial evidence  to  support  It. 

[•]  Appellant  complains  of  the  tenth  ques- 


tion submitted  by  the  court  to  the  Jury.    This 
qnestlon  reads: 

"If  yon  have  found  that  such  representation* 
were  made,  then  did  plaintiff  rely  npon  such 
representations,  and  was  he  induced  thereby 
to  execute  tbe  contract  and  purchase  said  lands? 
Or  did  be  rely  u^on  bis  own  judgment  as  to  wa- 
ter supply  and  irrigation,  after  going  over  th» 
land  and  looking  at  it  and  makuig  an  investi- 
gation for  himself?" 

The  Jury  answered  the  qnestlon  as  follows: 
"He  relied  npon  their  agents'  representa- 
tions." The  proposition  asserted  under  tbis 
assignment  is  that: 

"Under  the  undisputed  evidence,  it  follows 
as  a  matter  of  law  that  plaintiff  did  not  rely 
npon  representations  of  defendant's  agents,  and 
this  was  not  a  question  for  the  jury." 

Tbe  evidence  bearing  upon  the  qnestlon 
presented  Is  entirely  too  voluminouB  to  be 
quoted  in  this  opinion,  and  we  shall  not  un- 
dertake to  do  so.    We  agreed  with  the  con- 
tention made  by  the  appellant  on  the  former 
appeal  of  this  case  to  tbe  effect  that  tbe 
weight  and  preponderance  of  tbe  evidence 
then  before  the  court  showed  that  the  rep- 
resentations made  by  appellant's  agents  to 
the  appellee  in  regard  to  the  quantity  of  .wa- 
ter that  could  be  procured  from  a  Well  on  the 
land  purchased  by  appellee  were  not  relied 
upon  by  appellee  and  did  not  operate  as  tbe 
Inducement  of  his  purchase.    But  we  are  of 
opinion  that  the  testimony  now  contained 
in  the  record  touching  the  question,  while 
largely  the  same  as  it  was  on  the  former 
appeal,  is  materially  different  therefrom   in 
some  important  particulars  and  of  such   a 
character  as  called  for  tbe  submission  of  tbe 
issue  to  the  Jury.    Api)ellee  swore  positively 
that  he  relied  upon  the  representations  made 
to  him  by  appellant's  agents  in  reference  to 
the  supply  of  water  to  be  obtained  by  sink- 
ing a  .well  on  the  land  conveyed  to  him ; 
that,  while  he  went  upon  the  lands  offered 
for  sale  by   appellant  before  the  execution 
of  the  contract  made  with  appellant,  the  con- 
dition of  the  improvements  found   and  his 
means  of  Investigation   were  such   that   he 
could  obtain  no  accurate  and  reliable  infor- 
mation as  to  tbe  extent  of  the  water  supply 
underlying  the  land.    He  says  he  was  there 
only  a  day  and  a  half;   that  he  went  down 
there  on  a  holiday  with  a  crowd,  not  to  In- 
vestigate the  water  supply  any  more  than 
to  look  at  the  wells  on  the  lands,  but  to  look, 
at  the  country  generally;   that  Just  what  he 
saw  riding  around  in  that  way,  and  what  ap- 
I)ellant's  agent  told  him,  was  all  he  kneiw 
about  the  water.    He  further  said  there  was 
no  well  cm  the  land  he  bought,  which  is  an 
undisputed  fact,  and  that  the  nearest  well 
in  Its  locality  then  was  the  Lundt  well,  and 
that  there  was  a  40-acre  tract  between  that 
well  and  the  land  sold  him;   that  the  r<undt 
well  was  not  In  operation  at  the  time  he  saw 
It,   but  there  was  water  in  the  reservoir; 
that  the  demonstration  well  was  the  only 
well  he  saw  running  to  amount  to  anything;. 
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that  they  started  op  two  other  little  pumps 
and  ran  them  a  few  minutes. 

Tbis  and  other  testimony  found  in  the 
record  tends  to  show  that  there  was  prac- 
tically no  irrigation  in  progress  at  the  time 
appellee  saw  the  lands  and  before  he  made 
the  contract  to  buy.  The  appellant,  how- 
ever, had  sunk  weUs  on  the  lands,  other  than 
the  land  bought  by  appellee,  and  wa^  then 
engaged  in  advertising  extensively  the  same 
for  sale  as  being  fully  susceptible  of  irriga- 
tion from  water  obtainable  from  wells  al- 
ready sunk  and  to  be  sunk  thereon.  The 
representations  made  of  the  Irrigabillty  of 
the  lands  were  not  the  mere  expressions  of 
opinion,  but  as  demonstrated  facts.  The  Jury 
found  that  the  appellee  requested  appellant's 
agent  Hughes  to  write  into  the  contract  a 
guaranty  of  water  suflBclent  for  irrigation, 
and  that  Hughes  refused  to  do  so,  but  that 
the  reason  given  by  Hughes  for  his  refusal 
to  write  such  guaranty  was  that  "he  could 
not  tell  the  machinery  he  would  use."  The 
jury  further  found  that  appellee  provided 
suitable  machinery  and  properly  pumped  and 
tested  the  well  drilled  by  appellant  on  the 
40  acres  of  land  sold  bim,  and  that  the  fail- 
ure of  the  wdl  to  furnish  an  adequate  sup- 
ply of  water  to  irrigate  said  land  was  due  to 
a  lack  of  a  sufBdent  supply  of  water  under- 
lying the  same.  These  were  si>eciflc  findings, 
among  others,  made  by  the  jury,  and  estab- 
lish that  the  refusal  to  insert  in  the  con- 
tract the  requested  provision  of  guaranty  of 
water  sufficient  for  irrigation  was  not  an 
unqualified  refusal  to  do  so,  and  left,  we  now 
think,  as  an  Issuable  fact  the  meaning  and 
purpose  of  the  language  guaranteeing  water 
written  In  the  contract  to  be  determined  by 
the  jury  from  a  full  history  of  the  circum- 
stances and  facts  under  which  it  was  so 
written.  Testimony  showing  such  facts  and 
circumstances  was  clearly  admissible,  not, 
as  we  said  on  the  former  api)eal  of  this  case, 
for  the  purpose  of  importing  Into  the  writ- 
ing an  intention  not  expressed  therein,  but 
simply  with  the  view  of  elucidating  the 
meaning  of  the  said  words,  "guaranteeing 
water."  Appellant's  agents  were  not  only  ad- 
vertising for  sale  generally  the  lands  owned 
by  It  by  pamphlets  and  other  printed  mat- 
ter, some  of  which  fell  into  the  hands  of  ap- 
pellee, as  unquestionably  susceptible  of  irri- 
gation from  water  obtainable  by  wells  bored 
on  the  land,  but  practically  at  all  times  in 
negotiating  the  sale  to  appellee  and  at  the 
very  time  the  contract  for  said  sale  was 
made  represented  that  there  was  an  inex- 
haustible supply  of  water  for  Irrigation  un- 
derlying the  land.  Appellee,  In  substance, 
informed  these  agents  before  and  at  the 
time  of  the  execution  of  the  contract  of  pur- 
chase that  he  would  not  purchase  the  land 
at  any  price  unless  there  was  water  underly- 
ing the  same  sufficient  for  irrigation  and  we 
do  not  feel,  eqtedally  since  two  Juries  have 
found  that  such  representations  under  the 
lSi&W.-84 


evidence  adduced  were  not  true,  and  In  ef- 
fect that  such  representlitions  were  the  "in- 
ducing cause  which  led  up  to  the  making  of 
the  contract  of  purchase  by  appellee,  and  that 
the  iKirties  intended  by  language  of  said  con- 
tract guaranteeing  water"  a  guaranty  of  wa- 
ter sufficient  for  irrigation,  that  we  would 
be  Justified  in  reversing  the  Judgment  of  the 
district  court  on  the  ground  that  it  appears 
from  the  evidence,  as  a  matter  of  law,  that 
the  appellee  did  not  rely  up<m  the  represen- 
tations made  by  appellant's  agents  in  regard 
to  the  quantity  of  water  that  could  be  pro- 
cured from  a  well  on  the  land  and  did  not 
operate  as  the  inducement  of  his  purchase; 
or  that  it  so  appears  that  the  words,  "g^uar- 
anteeing  water,"  were  not  intraided  by  the 
parties  to  mean  water  enough  for  trrigation. 
If  the  clause  in  the  contract,  "guaranteeing 
.water,"  was  intended  by  the  parties  to  mean 
water  sufficient  for  irrlgatioD,  the  refusal  of 
appellant's  agents  to  add  thereto  language 
that  would  show  expressly  that  such  was 
their  intention  would  not  preclude  the  asser- 
tion and  proof  thaetot  by  appellee,  or  his 
right  to  avail  himself  of  the  benefits  of  such 
a  stipulation.  Indeed,  if  the  parties  intend- 
ed said  clause  to  mean  water  sufficient  for 
irrigation,  the  legal  efCect  of  the  words  used 
is  the  same  as  a  full  expression  of  such  in-' 
tention  would  be. 

[7]  There  was  no  error  in  refusing  to  sub- 
mit the  question  requested  by  appellant,  as 
to  whether  the  appellant  and  its  agents,  at 
^e  time  the  contract  involved  in  this  suit 
was  signed,  believed  and  had  good  reason  to 
believe  that  water  sufficient  for  the  purpose 
of  irrigation  could  be  obtained  by  sinking  a 
well  upon  said  land.  If  such  question  had 
been  submitted  and  answered  in  the  affirma- 
tive, appellee  would  not  have  been  relieved 
thereby  from  liability  for  any  element  of 
damage  sought  to  be  recovered.  If  appellant 
falsely  represented  to  appellee  that  there 
was  water  enough  underlying  the  land  for  the 
purpose  of  irrigating  the  same,  and  said  rep- 
resentations .were  relied  upon  by  appellee, 
appellant  would  be  liable,  although  at  the 
time  the  representations  were  made  appellant 
and  its  agent  believed  them  to  be  true.  This 
we  believe  to  be  the  dearly  established  rule 
of  this  state.  Mitchell  v.  Zimmerman,  4  Tex. 
76,  51  Am.  Dec.  717;  Boles  v.  Aldridge,  163 
S.  W.  373 ;   Id.  (Sup.)  175  S.  W.  1052. 

[8]  The  tenth  assignment  of  error  is  that 
the  appellant's  motion  for  a  new  trial  ought 
to  hare  been  granted,  "because  the  answer 
of  the  Jury  to  the  fifteenth  question  submit- 
ted by  the  court,  to  the  effect  that  a  deed 
and  abstract  were  not  furnished  within  a 
reasonable  time  under  the  circumstances,  is 
without  evidence  to  support  the  finding." 
There  was  no  stipulation  in  the  contract  fix- 
ing the  time  of  performance,  and  the  rule  is 
substantially  ss  stated  by  appellant,  namely, 
that  in  such  case  the  law  allows  a  reasonable 
time,  and  what  is  a  reasonable  time  depends 
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upon  the  nature  and  cbaracter  of  the  thing  to 
be  done,  the  drcnm^nces  of  the  particular 
case,  and  the  difficulties  surrounding  and  at- 
tending Its  accomplishnient.  Ordinarily,  the 
question  Is  one  of  fact  for  the  determination 
of  the  Jury,  and  was,  we  belleye,  tn  this  In- 
stance. To  detail  all  the  evidence  touching 
the  question  would  extend  this  already  long 
opinion  to  too  great  length,  and  we  shall 
content  ourselres,  In  disposing  of  the  assign- 
ment of  error  presenting  It,  with  the  state- 
ment that  the  Jury  found  that  the  appellant 
did  not  .within  a  reasonable  time  after  the 
contract  for  the  purchase  of  the  land  tn 
question  became  effective  furnish  the  appel- 
lee a  good  and  sufficient  deed  and  abstract 
of  title  to  said  land,  and  that  we  are  not  pre- 
pared to  say  the  evidence  did  not  justify 
such  finding. 

[1, 10]  The  eleventh  and  last  assignment  of 
error  Is,  in  substance,  that  the  answer  of  Urn 
Jury  to  the  twenty-first  question  proixnind- 
ed  to  fbem  by  the  court,  whereby  the  jury 
foond  that  the  reasonable  cash  market  value 
of  the  land  In  controversy  was  S40  an  acre. 
Is  against  the  overwhelming  weight  of  the 
evidence,  and  is  not  supported  by  any  evi- 
dence. This  contention  is  based  upon  the 
fact  that  the  witnesses  who  testified  as  to  the 
market  value  of  the  land  varied  widely  as 
to  such  valuation  and  no  witness  testified 
that  the  land  was  worth  $40  per  acre.  The 
appellee  testified  that  the  market  value  of  the 
land  was  about  $10  per  acre.  E.  O.  Delllng- 
er  testified  that  without  water  for  irrigation 
It  was  Worth  about  $10.  M.  E}.  Peak,  that  its 
market  value  was  $20  or  $25.  E.  O.  Hughes, 
that  Its  value  as  it  stood  at  the  time  of  the 
trial  was  $85  per  acre.  I.  B.  Hopper,  that  at 
a  fair  market  value  it  ought  to  be  worth  $80 
or  $85  per  acre.  A.  F.  Scott,  that  the  40 
acres  ought  to  be  sold  at  $75  per  acre,  and 
B.  F.  Kite  testified  that  be  considered  ap- 
pellee's 40  acres  of  land  worth  $100  per  acre. 
It  further  appears  without  dispute  or  con- 
tradiction that  the  contract  price  per  acre  for 
the  40  acres  of  land  sold  to  appellee  was  $65 
per  acre,  or  $2,600  for  the  total  number  of 
acres,  and  that  during  the  trial  of  this  case, 
and  in  the  presence  of  the  court  and  jury, 
and  apparently  as  part  of  the  proceedings 
in  the  trial,  the  appellee  sold  and  convey- 
ed said  land  to  C.  B.  Rhea  for  $50  per  acre, 
aggregating  $2,000.  The  testimony  standing 
thus  as  to  the  value  of  the  land,  it  is  argued, 
in  effect,  that  the  jury,  in  arriving  at  that 
verdict  and  measuring  the  damages  claimed 
by  appellee  evidently  disregarded  the  evi- 
dence, and  disclose  thereby  that  they  were 
not  fair  and  impartial.  We  are  not  prepared 
to  say  that  such  conclusion  necessarily  fol- 
lows from  the  action  of  the  Jury.  We  are  In- 
clined to  think,  as  contended  by  appellee's 
counsel,  that  when  witnesses  differ,  as  they 
often  do,  as  to  the  value  of  property,  their 
statements  with  reference  thereto  being 
the  mere  expression  at  opinion,   the  Jury 


may  properly  arrive  at  their  verdict  from  a 
consideration  of  aU  the  testimony  and  cied- 
ibility  of  the  witnesses,  and  are  not  required 
to  adopt  the  opinion  or  testimony  of  any 
particular  witness  or  number  of  witnesses, 
and  their  verdict  should  not  be  disturbed  on- 
less  It  appears  that  It  is  clearly  wrong.  But, 
however  this  may  be,  the  appellant,  we  tMnk, 
has  no  just  cause  to  complain  of  the  action 
of  the  Jury  in  finding  that  the  land  Involved 
her^n  was  of  the  market  value  of  $40  per 
acre.  As  above  stated,  the  CMitract  price  for 
said  land  was  $2,600,  and  the  appellee  sold 
and  conveyed  the  same  for  $2,000.  The  jury, 
in  addition  to  the  finding  that  the  land  was 
worth  $40  per  acre,  which  for  the  total  nam- 
ber  of  acres  amounts  to  $1,600,  foond  that 
the  value  of  the  bam  and  fencing  boilt  by  ap- 
pellee on  said  land  and  which  he  was  entitled 
to  recover,  as  a  part  of  his  damages,  ma 
$400.  Just  why  these  elements  of  appellee's 
damages  were  submitted  as  separate  and  dis- 
tinct matters  from  his  loss  on  the  land  prop- 
er does  not  appear,  bnt  that  they  ent««d 
into  and  were  proper  to  be  considered  by  the 
jury  in  arriving  at  the  total  amount  of  bis 
loss  on  the  land  can  hardly  be  questioned. 
That  they  were  submitted  separately,  how- 
ever, does  not  alter  the  fact  that  they  formed 
a  part  of  appellee's  loss  cm  the  land,  and,  hav- 
ing been  submitted  as  a  separate  issue,  it  is 
not  improbable  that  the  Jury  recognized  their 
relation  to  the  land  Ituelf  and  fixed  the  value 
of  the  land  and  of' the  bam  and  foice  at  the 
respective  amounts  they  did  to  carrespond 
with  the  amount  appellee  sold  the  land  and 
said  improvements  for  to  0.  K.  Rhea;  for 
it  will  be  observed  that  the  two  values  fixed 
by  the  Jury  amount  to  a  valuation  of  the  land 
and  said  improvements  at  $50  per  acre,  or  a 
total  amount  of  $2,000. 

Again,  the  Judgment  of  ttae  court  cmitalns 
the  following  recitation: 

"The  jury  having  found,  in  response  to  the 
twenty-first  question  propounded  to  them,  that 
the  reasonable  cash  market  value  of  the  land  is 
$40  per  acre,  and  it  appearing  to  the  court  from 
undisputed  evidence  that  the  plaintiff  received 
for  said  land  by  sale  thereof  made  in  the  pres- 
ence of  the  court,  during  and  as  a  part  of  the 
proceedings  herein,  the  sum  of  $50  per  acre,  the 
court  finds,  and  so  holds,  that  the  measure  of 
plaintiff's  damage,  in  so  far  aa  tbe  loss  upon 
the  land  itself  is  concerned,  is  the  difference 
between  the  contract  price,  to  wit,  $2,600,  and 
the  amount  received  by  the  plaintiff  for  the  land 
by  reason  of  said  sole,  to -wit,  $2,000." 

It  Is  then  adjudged  that  the  appellee  re- 
cover of  appellant  the  several  sums  awarded 
him,  including  $600  loss  on  land  and  the 
item  of  $400,  the  value  of  the  Improvements 
placed  on  the  land  by  appellee  aggregating 
the  sum  of  $1,990.  But,  again,  the  court  In 
that  portion  of  the  Judgment  quoted  above 
correctly  states  the  measure  of  appellee's 
damages  with  respect  to  his  loss  on  the  land, 
and  as  It  appeared  without  dispute  that  he 
had  contracted  to  pay  $2,600  for  the  land  and 
sold  it  for  $2,000,  the  measure  of  appellee's 
damages  in  that  regard  became  a  question  of 
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law  and  was  not  a  qnestlan  of  fact  to  be  sub- 
mitted to  the  Jury.  Tbe  amonnt  allowed  ap- 
pellee tlierefore  as  loss  on  land  and  Included' 
in  the  Indsment  rendered  was  proper  regard- 
leos  of  the  finding  of  tbe  Jnty  upon  tbe  issue. 
Such  allowance  resulted  tn  the  rendition  of 
a  Judgment  against  am>ellant  for  $200  less 
than  would  have  Been  rendered  bad  the  find- 
ing of  tbe  Jury  for  loss  on  the  land  been 
strictly  adhered  to ;  and  it  follows  that  It  has 
not  been  banned  by  the  finding  of  the  Jury 
complained  of,  even  If  It  should  be  CMiceded 
that  such  finding  was  not  based  on  the  evi- 
dence adduced  with,  respect  to  tbe  value  of 
the  land. 

We  recognlae  that  some  of  the  questions 
raised  are  close,  and  some  of  tbe  conclusions 
announced  have  not  been  reached  without 
dl£Bculty.  The  case  has  been  tried  twice  with 
similar  findings  by  the  Jury,  which  findings 
In  both  Instances  have  been  approved  by  the 
trial  Judge.  It  Is  immaterial  what  the  oon- 
closlmis  of  this  court  might  have  been  with 
regani  to  some  of  the  questions  Involved, 
bad  they  been  submitted  as  original  proposi- 
tions. Our  concluidon  is  that,  if  it  be  con- 
ceded that  some  of  the  findings  of  the  jury 
en  material  issues  were  against  the  prepon- 
derance of  tbe  evidence,  yet  there  was  some 
substantial  evidence  upon  which  to  base  such 
findings.  Believing  that  the  verdict  of  the 
jury  Is  not  without  evidence  to  support  it 
and  that  none  of  appellant's  assignments  dis- 
dose  reversible  error,  the  Judgment  Is  af- 
flimed. 

Affirmed. 


NUNEZ  V.  McELKOY.     (Na  408.)* 

(Court  of  Oivil  Appeals  of  Texas.     Bl  Paso. 

Feb.  24,  1916.    Behearin^  Denied 

March  23,  1916.) 

1.  Appkai.  and  Bbbob  «=>118&— JUBIBDIOnON 
— FlNAUTT  or  JUDOMKNT  VH  LOWEK  COUBX 

— SBTniie  AsioB  Aivibiiancb. 

If  tbe  trial  court's  judgment  was  not  final, 
the  Court  ot  Civil  Appeals  did  not  acquire  ju- 
risdiction, and  its  judgment  of  affirmance  is  a 
nulUtf,  and  should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  i|  4636-1641;   Dec.  Dig.  «=» 

2.  Afpeai,  and  Bbbos  «=>1185— Jubisdiction 
—Judgment  in  Loweb  Couwt  —  Sbttino 

AOIDK  .AjTIBilANCK. 

Motion  to  set  aside  a  judgment  of  affirm- 
snce,  on  the  ground  that  the  trial  court's  judg:- 
ment  was  not  final,  and  that  therefore  the  ap- 
pellate court  never  acquired  jurisdiction,  may 
Iw  made  at  a  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i|  4636-4641 ;  Dec.  Dig.  «=> 

ms.i 

3.  AppeaIi  and  Ebsob  T9(2)^Jubisdictzon— 
Final  Judokknt— Disfosition  of  Pabtixs 

— IlOPUCATION. 

Even  if  plaintiff's  amended  petition,  stating 
tltit  he  dismissed  his  suit  as  to  all  defendants 
except  N.,  and  complaininj;  of  N.  only,  did  not 
ipso  facto,  operate  as  a  discontinuance  as  to  all 
defendants  except  N.  without  formal  order,  the 
plain  and  necessary  implication  from  tbe  order 


then  made— not  specifically  naming  defendant 
R.,  but  reciting  that  plaintifF  says  ne  will  not 
prosecute  Us  suit  against  named  defendants, 
and  dismisses  his  suit  as  to  all  defendants  ex- 
cept N.,  and  ordering  the  dismissal  as  to  the 
named  defendants,  and  that  tbe  cause  stand  for 
trial  with  N.  as  defendant,  and  from  the  judg> 
ment  against  N.  after  trial,  reciting  that  plain- 
tiff having  therefore  entered  a  dismissal  of  bis 
cause  against  all  the  defendants  except  N.,. 
plaintiff  and  defendant  N.  announced  ready  for 
trial — is  that  the  suit  was  discontinued  as  to 
all  defendants  except  N.,  which  is  all  that  is 
necessary  as  regards  there  being  a  complete  dis- 
position of  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  485-487;  Dec.  Dig.  «=s>79 
(2).] 

4.  Appeal  and  Ebbob  ^=»80(1)  —  Jttbisdic- 
TiON  — Final  Judomknt  — Disposition  or 
Subject- Mattes— AifBNDiiENT  of  Petition. 

Belative  to  the  judgment  disposing  of  the 
subject-matter,  and  so  being  final,  for  purpose- 
of  appeal,  amendment  of  the  petition  reducing 
plaintiff's  claim  to  five  of  the  many  acres  claim- 
ed by  the  petition,  of  itself  eliminated  all  the 
rest  of  the  subject-matter  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }§  494^-SOO,  603,  60&-60&; 
Dec.  Dig.  «=a80(l).] 

5.  Appeal  and  Bbbob.  «=s>80(l)  —  Jttbibdio- 
TioN— Final  JuoauENX  — Disposition  or 
Csoss-AonoN. 

The  cross-action  of  defendant  for  tbe  land 
sued  for  by  plaintiff  is  by  necessary  implication 
disposed  of  and  adjudicated  against  him  by  the 
judgment  for  plaintiff  therefore. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «.  494-500,  603,  606-609; 
Dec  Dig.  «=>90(1)-1 

6.  Dismissal  and  Nonsuit  «=3l9(3)— Dismis- 
sal OF  Suit— Effect  on  Cboss- Action. 

Plaintiffs  dismissal  of  his  suit  as  to  cer- 
tain defendants  did  not  affect  any  cross-action 
pleaded  by  them. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent  Dig.  |  36 ;   Dec.  Dig.  «=»19(8).l 

T.  Appeal  and  Ebbob  ^=»80(U  —  Jubisdio- 
tion  —  Final  Jcdqment  —  Disposition  or 
Cboss-Action. 

Disposition  of  any  croasactioo  pleaded  by 

defendants   as  to  whom  he  dismissed   his  suit 

is  essential  to  finality  of  the  decree  or  judgment 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.   {{  494-{!00,  608,   605-^509; 

Dec.  Dig.  «=»80(1).] 

8.  Trespass  to  Tbt  Title  «=»22— Cboss-Ao- 
TioN— Pleading — Ijmitationb. 

Answer  of  defendants  In  trespass  to  try 
tltle,  though  not  containing  some  formal  allega- 
tions appropriate  to  a  cross-action  therein,  is, 
in  the  absence  of  special  exceptions,  sufficient  to- 
constitute  a  cro8»-acti(Hi,  and  afford  basis  on 
which  to  predicate  a  right  to  affirmative  relief, 
thereby  asked,  facta  being  alleged,  tbe  legal  ef- 
fect of  wUch  is  to  vest  in  such  defendants 
title  by  limitations;  a  plea  of  limitations,  as  dis- 
tinguished  from  one  of  not  guilty,  necessarily 
Implying  that  title  is  vested  in  defendants,  and 
so,  under  appropriate  prayer,  authorising  af- 
firmative relief. 

[EM.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Dec.  Dig.  «=322.] 

9.  Appeal  and  Esbob  «=380(1)  —  Jubibdk)- 
noN  — Final  Judgment  — Disposition  or 
Choss-Action. 

There  is  an  implied  disposition,  by  discon- 
tinuance or  dismiBsal,  of  the  other  defendants' 
cross-action,  in  the  order  that  plaintiffs  suit 
was  dismissed  as  to  them,  "and  that  this  cause 
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stand  for  trial  with  M.  as  plaintiS,  and  N.  aa 
defendant." 

[Ed.  Note.— For  other  caBes,  see  Appeal  and 
Error,  Cent.  Disr.  {§  4&lr-600,  603,  606-C09; 
Dec.  Dig.  «=380a).] 

10.  Appkal  and  Ebbob  «s980(1)  —  Jubisdio- 

noN— Final  Judgment. 

Whether  dismissal  of  the  cross-action  of 
defendants,  as  to  whom  plaintiS  dismissed  his 
suit,  was  rightful,  is  immaterial,  relatively  to 
there  having  been  a  disposition  of  the  issue, 
making  the  judgment  final,  and  so  9ving  the 
appellate  court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  U  494-600.  603,  606-«)9; 
Dec.  Dig.  «S=»80(1).] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  M.  Nagle,  Judge. 

On  motion  to  vacate  judgment  of  affirm- 
ance.   Denied. 

For  former  opinion,  aee  174  S.  W.  829. 

C.  Ij.  Vowell,  Beall  &  Kemp,  and  J.  B. 
Qnaid,  all  of  El  Paso,  for  appellant  Davis 
&  Ooggln,  Paul  D.  Thomas,  and  Barges  & 
Buxges,  all  of  El  Paso,  for  appellee. 

HIOGINS,  J.  [1,2]  At  a  preceding  term 
of  this  court,  a  final  disposition  of  this  appeal 
was  made  and  judgment  of  affirmance  enter- 
ed. At  this  term,  appellant  filed  a  moti(»i  set- 
ting up  that  the  judgment  of  the  lower  court 
was  not  final;  therefore  this  court  never 
acquired  jurisdiction,  and  Its  order  of  af- 
firmance was  a  nullity  and  should  now  be 
vacated  and  the  appeal  dismissed.  If  the 
Judgm^it  of  the  court  below  is  subject  to  the 
objection  urged  against  it,  this  court  never 
acquired  jurisdiction  of  the  case.  Its  order 
«f  affirmance  would  be  a  nullity  and  it  should 
now  be  vacated  and  tbe  appeal  dismissed. 
The  fact  that  this  motion  is  filed  at  a  sub- 
sequent term  Is  not  an  objection  to  such  ac- 
tion. Chambers  v.  Hodges,  S  Tex.  617; 
Burke  v.  Mathews,  37  Tex.  73 ;  Burr  v.  Lew- 
is, 6  Tex.  76 ;  Munson  v.  Newson,  9  Tex.  109 ; 
Dazey  v.  Pennington,  10  Tex.  Civ.  App.  326, 
31  S.  W.  S12;  Milam  Co.  v.  Robertson,  47 
Tex.  222. 

Appellant's  motion  will  therefore  be  con- 
sidered upon  its  merits. 

[3]  It  Is  objected  to  the  judgment  of  the 
court  below  that  It  lacks  finality,  because  it 
fails  to  dispose  of  all  tbe  parties  to,  issues, 
and  subject-matter  of,  the  litigation. 

Tbe  suit  was  filed  by  McElroy  against 
Nunez  et  al.  to  recover  title  to  and  possession 
of  a  number  of  surveys  of  land  bordering  on 
the  Rio  Grande  river.  On  July  31,  1913, 
plaintiff  filed  an  amended  petition  against 
the  same  defendants  and  Ignacio  Rodrl^ruez. 
On  September  2,  1913,  defendants  filed  a  plea 
of  not  guilty.  On  January  7,  1914,  defend- 
ants filed  another  answer,  which  reads: 

"Now  come  defendants  and  deny  each  and 
every  allegation  in  plaintiff's  petition  and  de- 
mrnd  strict  proof  of  same. 

"Defendants  say  they  are  not  guilty  of  the 
wrongs  and  injuries  complained  of  in  plaintiCE's 
petition. 


"Defendants  say  that  tbey  have  been  in  peace- 
able and  adverse  possession  of  land  described  in 
plaintiS'g  petition  under  title  and  color  of  title 
tor  more  than  three  years  next  preceding  June 
1,  1913,  and  therefore  say  plaintiff's  cause  of 
action  is  barred  by  statute  of  limitation,  and  of 
this  prays  judgment  of  the  court 

"Defendants  further  say  that  they  have  had 
peaceable  and  adverse  possession  of  said  real 
estate  described  in  plaintiffs  petition,  cultivat- 
ing, using  and  enjoying  the  same  for  ten  years 
next  preceding  June  1,  1913,  and  therefore 
plaintiff's  cause  of  action  is  barred  by  the  stat- 
ute of  limitation,  and  of  this  they  pray  ja4g' 
ment  of  the  court 

"Defendants  further  say  that  they  have  been 
in  peaceable  and  adverse  possession  of  said  real 
estate,  cultivating,  using,  and  enjoying  the  same 
and  paying  taxes  thereon  and  claiming  under  a 
deed  and  deeds  duly  registered  for  more  than 
five  years  next  preceding  June  1,  1913,  and 
therefore  plaintiff's  cause  of  action  is  barred  by 
statute  of  limitation,  and  of  this  pray  jodg- 
n.ent  of  the  court 

"Wherefore  defendants  pray  for  jndgmeo* 
over  and  against  the  plaintiff  herein  for  all  land 
between  the  old  river  as  it  ran  at  the  time  the 
respective  surveys  of  respective  numbers  set  up 
in  plaintiff's  petition  and  present  Bio  Grande 
river;  same  is  not  accretion  to  said  numbers 
and  because  same  is  property  in  fee  simple  of 
defendants." 

On  January  8,  1914,  plaintiff  again  amend- 
ed. In  such  amendment  stating  that  be  dis- 
missed as  to  all  defendants  except  Nunez. 
This  petition  complained  only  of  Nunez,  and 
prayed  judgment  against  him  for  the  title 
and  possession  of  the  land  therein  described. 
The  land  described  was  five  acres  out  of  one 
of  the  surveys  named  In  the  preceding  peti- 
tions. On  the  same  date  the  court  entered  an 
order  of  dismissal  as  follows: 

"Be  it  remembered  that  on  this  the  8th  day 
of  January,  1914,  came  the  parties  by  their  at- 
torneys, and  the  plaintiff  says  that  be  will  not 
further  prosecute  his  suit  against  the  defendants 
Melquervas  Perea,  Catrino  Rivera,  Felix  Castil- 
los,  Patricio  Rivera,  Joaquin  Ruiz,  Alberto 
Chaves!.  Preciliano  Apodaca,  Bonifacio  Sapulga, 
Victorio  Eepinosa.  Jesus  Rivera,  Qregorio  Ri- 
vera, Polito  Sapulga,  Julian  Sanchez,  Maurido 
Apodaca,  Frank  Alderete,  Robert  Parson,  and 
R.  J.  Owen,  and  dismisses,  without  prejudice, 
as  to  all  of  the  defendants  except  tbe  defendant 
Jesus  Nunez,  but  will  prosecute  bis  suit  as  to 
defendant  Jesus  Nunea.  It  is  therefore  consid- 
ered by  the  court  that  this  suit  be  dismissed  as 
to  the  said  Melquervas  Perea,  Catrino  Rivera, 
Felix  CastilloB,  Patricio  Riveria,  Joaquin  Ruiz, 
Alberto  Chavez,  Preciliano  Apodaca,  Bonifacio 
SapulgOj  Victorio  Espinosa,  Jesus  Rivera,  Gre- 
gorio  Rivera,  Polito  Sapulga,  Julian  Sanchez, 
Mauricio  Apodaca,  Frank  Alderete.  Robert  Par- 
son, and  R.  J.  Owen,  but  as  to  the  defendant, 
Jesus  Nunez,  be  proceeded  with  and  that  the  de- 
fendants, Melquervas  Perea,  Catrino  Rivera, 
Felix  Castillos,  Patricio  Rivera,  Joaquin  Ruiz, 
Alberto  Chavez,  Preciliano  Apodaca,  Bonifacio 
Sapulga,  Victorio  Espinosa,  Jesus  Rivera,  Gre- 
Korio  Rivera.  Polito  Sapulga,  Julian  Sanchez, 
Mauricio  Apodaca.  Frank  Alderete,  Robert  Par- 
son, and  R.  J.  Owen,  go  hence  without  day, 
without  prejudice  to  any  cause  of  action- which 
plaintiff  may  have  against  them  or  any  d  them, 
and  that  they  and  each  of  them  have  and  re- 
cover of  the  plnintifC,  John  T.  McElroy,  their 
costs  in  this  behalf  expended,  and  that  they  have 
their  executions,  and  that  this  cause  stand  for 
trial  with  the  said  John  T.  McElroy  aa  plain- 
tiff and  Jesus  Nunez  as  defendant." 
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In  this  order,  it  will  be  observed  tbat  Ig- 
nacio  Rodri^ez  Is  not  spedflcaUy  named. 

On  January  12,  1914,  Nunez  filed  wbat  he 
designates  his  trial  amendment  in  answer  to 
the  trial  amendment  of  plaintiff,  and  in  this 
amendment  he  pleaded  not  guilty;  also, 
the  five  and  ten  years'  statute  of  limitation 
which  he  pleaded  in  bar  of  the  suit '  This  an- 
swer concluded  with  this  prayer: 

"Defendant  says,  by  reason  of  the  aforesaid 
statnte  of  limitation,  the  facts  pleaded  in  con- 
nection with  defendant's  prayer  invoking  the 
sance,  that  he  is  the  owner  in  fee  simple  of  the 
property  described  in  plaintiff's  petition,  is  the 
owner  of  the  title  thereto,  the  same  is  by  law 
vested  in  him,  and  be  prays  on  final  hearing 
that  he  have  judgment  over  against  the  plain- 
tiff for  the  lands  described  in  plaintiff's  peti- 
tion and  for  the  title  thereto,  and  that  he  nave 
judgment  quietmg  his  title  forever  as  against 
any  claim  of  this  plaintiff." 

To  this  last  amendment  plaintiff  filed  a 
supplemental  petition  containing  matter  ta 
no  wise  pertinent  to  the  questions  here  con- 
sidered. It  concluded  with  prayer  for  re- 
covery of  the  premises  described  in  his  last 
amended  original  petition  and  that  Nunez 
take  notliing  by  his  cross-action. 

Upon  trial  of  the  cause,  the  court  entered 
judgment  In  favor  of  McBlroy  against  Nunez 
for  the  title  and  possession  of  the  five  acres 
of  land  described  in  McESroy's  last  amended 
original  petition.  This  judgment  begins  with 
this  recital: 

"Be  it  remembered  that  on  the  8th  day  of  Jan- 
uary, 1914,  at  a  regular  term  of  this  court,  came 
on  regularly  to  be  heard  the  above  styled  and 
numbered  cause,  and  the  plaintiff  bavins  there- 
tofore entered  a  dismissal  of  his  cause  of  action 
her^  against  all  of  the  defendants  herein,  ex- 
cept as  against  the  defendant  Jesus  Nunes, 
thereupon  came  the  parties,  the  plaintiff,  Johu 
T.  McElroy,  by  Ub  attorneys,  and  the  defendant 
Jesus  Nunes,  br  his  attorneys,  and  announced 
ready  for  trial.'' 

The  foregoing  statement  of  the  pleadings 
embraces  all  that  is  material  to  a  considera- 
tion of  the  questions  involyed. 

So  far  as  the  disposition  of  parties  defend- 
ant la  concerned,  it  is  plainly  apparent  that 
the  order  of  January  8, 1914,  completely  elim- 
inated all  of  the  parties  from  the  suit  of  the 
plaintiff  except  Ignaclo  Rodriguez. 

In  the  amendment  of  the  plaintiff  filed  on 
January  8,  1914,  he  expressly  stated  that  be 
dismissed  bis  suit  as  to  all  defendants  ex- 
CQ>t  Nunez,  and  this  amended  petition  com- 
plained of  Nunez  only.  It  occurs  to  us  that 
this  formal  admission  perhaps  ipso  facto  op- 
erated as  a  discontinuance  of  the  suit  as  to 
all  defendants  except  Nunez,  and  that  formal 
order  of  dismissal  by  the  court  was  unneces- 
sary. But  be  this  as  it  may,  the  recitals  In 
the  order  of  dismissal  and  in  the  final  de- 
cree In  substance  and  effect  show  that  all  de- 
fendants except  Nunez  were  dismissed  from 
the  plaintifTs  suit,  and  the  failure  to  specifi- 
cally name  Rodriguez  was  accidental  or 
clerical  error.  The  plain  and  necessary  im- 
plication to  be  deduced  from  the  recitals 
is  tbat  the  suit  of  the  plaintiff  was  discon- 
tinued as  to  all  defendants  except  Nunez, 


and  this  is  all  that  Is  necessary.  Trammell 
T.  Bosen,  106  Tex.  132,  167  S.  W.  U6L 

This  view  disposes  of  the  question  as  ta 
the  complete  disposition  of  parties. 

[4]  Taking  up  the  question  of  subjec^ 
matter,  it  is  contended  first  that  no  disposi- 
tion has  been  made  of  the  large  acreage  for 
which  the  plaintiff  originally  sued.  As  to 
this,  we  think  that  the  plaintUTs  amendment 
of  January  8,  1914,  of  itself  eUminated  all 
of  the  subject-matter  so  far  as  his  suit  was 
concerned  except  fire  acres,  by  reducing  his 
claim  to  the  five  acres  therein  described  and 
sued  for. 

[5]  As  to  the  cross-action  of  Nunez  for 
said  five  acres  contained  in  bis  last  trial 
amendment,  this  by  necessary  implication 
was  disposed  of  and  adjudicated  against  Um 
by  the  final  judgment,  whereby  recovery  of 
tbe  five  acres  was  had  by  the  plaintiff  against 
him.  Trammell  v.  Rosen,  supra;  Davies  v. 
Thomson,  92  Tex.  891,  49  S.  W.  216 ;  Rackley 
V.  FOwUtes,  69  TBx.  613,  86  S.  W.  77. 

[8-1 1]  It  is  next  contended  that  disposition 
was  not  made  of  the  cross-action  of  the  other 
defendants.  It  is,  of  course,  true  that  a 
plaintiff  by  a  dlamiHsal  of  his  suit  cannot 
prejudice  and  does  not  affect  a  cross-action 
set  up  by  the  defendant  So,  if  a  cross-action 
was  ideaded  by  the  codefendants  of  Nunez, 
the  plaintiff's  dismissal  of  his  suit  as  to  such 
defendants  did  not  affect  such  croas-action, 
and  dispogition  thereof  is  essential  to  tbe 
finality  of  tbe  decree.  So  it  is  pertinent  to 
inquire  whether  those  defendants  bad  plead- 
ed a  cross-action  against  tbe  plaintiff.  If 
there  was  such  a  cross-action  pleaded,  it  is 
contained  in  tbe  answer  filed  by  all  defend- 
ants on  January  7,  1914,  noted  above.  It  is 
objected  by  appellee  that  this  answer  is  in- 
sufficient to  constitute  a  cross-acti<Hi  and  af- 
fords no  basis  upon  which  to  predicate  a 
right  to  afflrQiative  relief.  In  the  absence 
of  special  exceptions,  we  think  it  sufficient 
Facts  are  alleged,  tbe  legal  effect  of  which 
was  to  vest  title  in  such  defendants  by  limi- 
tation, and  they  have  an  appropriate  prayer 
for  affirmative  relief.  It  Is  true,  affirmative 
relief  cannot  be  granted  under  a  ple'a  of  not 
guilty  (Railway  Co.  v.  Pratber,  76  Tex.  56, 
12  S.  W.  969;  Matthews  v.  Moses,  21  Tex. 
Civ.  App.  494,  62  8.  W.  113),  but  a  plea  of  Urn- 
itation  is  quite  different  from  such  a  plea. 
A  plea  of  not  guilty  does  not  necessarily 
Imply  that  title  Is  vested  In  the  defendant; 
whereas,  limitation  does.  Tbe  deduction  nec- 
essarily drawn  from  the  answer  of  the  de- 
fendants was  that  they  bad  title  by  limita- 
tion to  the  lands  sued  for  by  plaintiff.  They 
aver  a  fee-simple  title  in  them  and  by  appro- 
priate prayer  asked  judgment  over  against 
plaintiff  for  all  the  land  between  the  old  and 
present  river.  It  may  be  that  the  answer 
does  not  contain  some  formal  allegations  ap- 
propriate to  a  cross-action  in  trespass  to  try 
title;  but,  ais  against  a  general  demurrer,  it 
is  regarded  as  sufficient     Whether  or  not 
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there  has  been  a  disposition  of  this  cross- 
action  Is  a  phase  of  the  case  which  presents 
a  qnestlMi  of  no  little  difficulty.  Undoobted- 
ly,  there  has  been  no  express  disposition 
thereof.  But  under  the  dted  cases,  it  Is  suffi- 
cient If  It  has  been  done  by  necessary  impli- 
cation. In  the  dismissal  order  of  January 
8,  1814,  It  is  expressly  ordered  that  the  plain- 
tiff's  suit  was  dismissed  as  to  them,  that  they 
go  hence  without  day,  recover  their  costs 
of  plaintiff,  "and  that  thU  oaute  itand  for 
trial  with  the  taid  John  T.  UoESlrov  a»  plain- 
tilt,  and  Jetui  Nunee  at  defendant."  The 
quoted  and  italicized  portion  of  this  order 
clearly  implies  that  all  Issues  Involved  in  the 
case  were  thereby  eliminated  except  those 
existing  between  McElroy  and  Nunez.  In  its 
practical  effect,  therefore,  it  constituted  a  dis- 
continuance or  dismissal  of  the  cross-action 
of  the  codefendants  of  Nunez  and  thereby 
disposes  of  it  Whether  or  not  it  was  right- 
fully done  is  not  the  question  here  considered. 
We  are  considering  only  whether  a  disposition 
has  been  made  of  the  Issue.  If  so,  the  judg- 
ment is  final,  and  the  correctness  of  the  ac- 
tion of  the  court  with  respect  thereto  relates 
to  the  merits  of  the  appeal. 

For  the  reasons  indicated,  we  are  of  opin- 
ion tliat  cranplete  disposition  has  been  made 
of  all  parties,  issues,  and  subject-matter  of 
the  litigation.  The  motion  therefore  will  be 
overruled. 


J.  &  G.  I^IPPMAN  V.  JEFFORDS-SOHOBN- 
MANN  PRODUCE  CO.     Wo.  7058.) 

(Court  of  Civil  Appeals  of  Texas.     Qalveston. 

Feb.  28,  1916.    Rehearing  Denied 

March  16,  1&16.) 

1.  Saus  «s>479(8)  —  Retkrtion  or  Tnum  — 
Question  roa  Jttbt. 

The  fact  that  the  sellers  of  goods,  shipping 
them,  attached  to  the  bill  of  lading  a  draft  for 
the  purchase  price  made  to  the  order  of  the 
seller,  does  not,  of  itself,  conclusively  show  an 
intention  to  withhold  passing  of  title  until  the 
draft  is  paid. 

[£M.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  1428;    Dec  Dig.  «=»479(8).] 

2.  Sales  *=»479(8)  —  Retention  of  Titls  — 

QCBSTION  rOB  JUBT. 

In  a  suit  for  the  price  of  potatoes  sold  to  a 
buyer  in  Texas  and  shipped  from  a  point  in 
Maine,  where  the  sellers  attached  to  the  bill  of 
lading  a  draft  to  the  order  of  the  bnyers  for  the 
purchase  price,  and  inspected  the  potatoes  in 
transit  at  New  York,  biUing  them  to  their  agents 
at  Galveston,  Tex.,  with  instructions  to  forward 
to  Houston  to  the  shipper's  order,  the  question 
whether  the  sellers  intended  to  retain  tiue  until 
payment  of  the  draft  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1428;    Dec.  Dig.  <S=»479(8).] 

3.  Saxes  €=88— Place  of  Diliveby— Ques- 
tion FOB  JUBT. 

In  a  salt  for  the  price  of  Maine  potatoes 
8<dd  to  a  buyer  in  Texas,  where  the  contract  pro- 
vided that  each  car  should  contain  a  certabi 
amount  at  $3  per  bag,  "delivered  at  Texas  com- 
mon ptrfnts,"  while  the  sellers  inspected  the  po- 
tatoes on  transshipment  at  New  Xork,  and  di- 
rected their  transfer  from  steamer  to  car  at  Gal- 


veston, Tex.,  the  question  where  the  potatots 
were  to  be  delivered  to  the  buyers,  at  a  com- 
mon point  or  on  delivery  to  the  carrier,  was  for 
the  jury. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  248-260;   Dec  Dig.  «=»88.] 

4.  Sales  4=381(5)  —  Delivkbt  —  Bxasonabu 

Time. 

Where  the  sellers  of  potatoes  contracted  t» 
deliver  to  the  buyers  at  a  Texas  common  point, 
the  buyers  were  not  liable  for  the  price  anlen 
the  potatoes  were  delivered  or  tendered  at  sack 
a  point  within  a  reasonable  time  after  the  id- 
lers received  the  order  to  ship. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  221;   Dec.  Dig.  «=s>8iaS).] 

Appeal  from  Harris  County  Court ;  Clark 
C.  Wren,  Judge. 

Action  by  J.  &  Q.  Lippman,  a  corporation, 
against  the  Jeffords-Schoenmann  Prodnce 
Company.  From  a  judgment  for  defendants 
as  to  the  cause  of  action  set  forth  In  plain- 
tiff's petition,  and  for  plaintiff  as  to  de 
fendants'  cross-action,  plaintiff  appeals.  Re- 
versed and  remanded. 

Hunt,  Myer  ft  Teagle  and  Rodman  S.  Cos- 
by, aU  of  Houston,  for  appellant.  Campbea 
Sewall  &  Myer  and  John  H.  Freeman,  all  of 
Houston,  for  appellees. 

LANS),  J.  On  the  28th  day  of  March,  1912, 
J.  ft  O.  Lippman,  a  cori>oration  in  the  state 
of  New  York,  and  Jeffords-Schoenmann  Prod- 
uce Company,  a  firm  composed  of  Claud  D. 
Jeffords  and  Ludwig  Schoemnann,  of  Hous- 
ton, Tex.,  entered  Into  a  written  contract  con- 
taining the  following: 

"Parties  of  the  first  and  second  part  respec- 
tively agree: 

"J.  ft  O.  Lippman,  of  New  York,  first  party, 
have  sold  to  Jeffords-Scboenmann  Prodnce  Co, 
second  party,  of  Houston,  Tex.,  two  can  of 
Maine  grown  seed  potatoes,  each  car  to  contain 
220  bags  of  11  pecks  each,  at  $3.00  per  bag, 
delivered  at  Texas  common  points.  ShipmeiiC 
from  Maine  during  the  months  of  December, 
January,  and  February,  buyers'  option. 

"Parties  of  the  second  part  further  agree  to 
sj^ecifications  and  deposit  of  $100.00  per  car 
with  J.  ft  6.  Lippman  no  later  than  September 
1st  In  default  of  specifications  not  being  fur- 
nished by  September  Ist  by  parties  of  tlie  second 
part,  parties  of  the  first  part  reserve  the  right 
to  substitute  such  varieties  as  they  may  select 
Shipments  are  to  be  made  at  time  speci6ed  by 
buyers,  unless  delayed  by  providential  causes. 

"Tenns:   Sight  draft  with  B/L  attached. 

"This  contract  is  signed  in  duplicate  and  is  not 
subject  to  countermand. 

"[Signed]  J.  &  Q,  Lippman,  by  Morris  We»- 
losky,  V.  Pres. 

"Buyers:  Jeffords-Schoenmann  Pro.  ft  Bk{e. 
Co.,  by  C.  D.  Jeffords. 

"Broker:  T.  H.  Thompson  ft  Co." 

On  September  1,  1912,  the  buyers  sent  to 
the  sellers  specifications  and  $200  on  the  two 
cars  of  potatoes  as  per  ccmtract  On  the 
8th  day  of  February,  1913,  the  sellers  receiv- 
ed a  night  telegraphic  letter  at  their  of- 
fice in  New  York  from  the  bnyera  instructing 
the  sellers  to  ship  the  cars  of  potatoes  in 
question. 

The  car  of  potatoes  involved  in  this  appeal 
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was  looaed  In  oar  N.  Y.,  N.  H.  &  H.  86870, 
at  Goodrich  station,  tn  tbe  state  of  Maine,  on 
8tli  day  of  February,  1913,  and  were  trans- 
ported to  Stockton  SprlngB,  Me.,  and  there 
unloaded  from  said  car  Into  a  Ban  Une 
steamer  and  carried  to  New  York,  and  then 
unloaded  into  the  Morgan  Line  boat,  which 
tranqwrted  them  to  Galveston,  Tex.  The  bill 
of  lading  upon  which  these  potatoes  were 
shipped  to  Galveston  shows  that  they  were 
consigned  to  J.  ft  G.  Lippman,  "Notify  Haw- 
tef  &  Letzerlch."  They  were  delivered  to 
Hawley  &  Letserlch,  forwarding  agents  of 
the  sellers,  at  Galveston,  about  tbe  7th  or 
8th  day  of  March,  1913,  who,  under  the  tn- 
structloDs  of  the  sellers,  had  them  for- 
warded, on  or  about  the  9tb  or  lOtb  of 
Bilarcb,  over  the  International  &  Great  North- 
em  Railway  to  Houston,  Tex.,  consigned  to 
the  order  of  J.  &  G.  Lippman,  "Notify  Jef- 
tords-Schoenmann  Produce  Co."  This  bill 
of  lading  was  sent  to  the  Lumberman's  Na- 
tional Bank  at  Houston  with  the  following 
draft  attached: 

"$560.00  less  freight,  with  exchange. 
"7561.40.  Mew  York,  Feb.  8th,  1918. 

"On  arrival  of  car  pay  to  the  order  of  our- 
selyea  five  hundred  and  sixty  dollars.  Value  re- 
ceived.   Oar  N.  Y.,  N.  H.  &  H.  86870. 

"By  Morris  Weslosky. 
"To  Jefforda-Schoenmann  Produoe  Co..  Houston, 
Texas. 

"No.  2367.  Accept  paid  freight  bill  in  part 
payment  of  draft  attached." 

Said  car  of  potatoes  airrived  et  Houston 
about  March  10,  1913.  After  notice  the  buy- 
ers refused  to  pay  said  draft  or  any  part 
thereof,  and  also  refused  to  accept  said  po- 
tatoes. The  other  car  of  potatoes  mention- 
ed in  said  contract  was  shipped  on  the  5th 
day  of  February,  1913,  practically  in  the 
same  manner  as  the  one  In  question,  and  was 
accepted  by  buyers  without  complaint  to  sell- 
ers until  this  suit  was  brought. 

The  freight  due  upon  said  car  of  potatoes 
Involved  in  this  appeal  was  $187.38,  and,  as 
the  same  was  not  paid,  the  railway  company, 
to  whom  the  freight  was  due,  sold  said  po- 
tatoes for  $165,  and  applied  the  same  to  pay- 
ment of  tbe  freight  charges. 

Appellant  3.  ft  G.  Lippman  brought  this 
suit  for  $395  against  JefTords-Schoenmann 
Produce  Company,  alleging  that  same  was 
tbe  balance  of  the  agreed  purchase  price 
after  deducting  tbe  $165  received  by  the 
railway  company  for  the  potatoes.  Plain- 
tiff's suit  was  based  on  the  theory  that  un- 
der the  contract  a  delivery  of  the  quantity 
and  quality  of  potatoes  agreed  upon  to  the 
carrier  at  point  of  shipment  was  a  deltvery 
to  defendants  at  that  point,  and  that  then 
said  contract  became  executed,  and  the  title 
of  said  potatoes  passed  to  the  defendants, 
and  that  the  fact  that  the  potatoes  were 
shipped  to  shipper's  order,  with  bill  of  lad- 
ing attached,  was  not  such  act  as  showed 
that  plaintiff  retained  the  title  to  said  po- 
tatoes after  delivery  to  tbe  carrier  In  Maine, 
but  that  such  acts  were  for  tbe  purpose  omly 


of  r^»lning  poesessloo  of  said  potatoes  until 
the  purchase  price  was  paid,  and  did  not  have 
the  effect  to  retain  the  title  thereto  In  plain- 
tiff; that  plalntifl  shipped  out  the  quantity 
and  qoality  of  potatoes  called  for  by  the  con- 
tract in  good  order  promptly  after  receipt 
of  notice  from  defendants,  and  thereby  fuUy 
performed  its  part  of  the  contract,  and  that 
they  were  not  liable  or  responsible  for  any 
delay  In  delivery,  or  for  any  damage  to  said 
potatoes  thereafter. 

Defendants  answered,  admitting  the  ex- 
ecution of  the  contract  of  March  28,  1912, 
and  say  that  they  have  fully  complied  with 
the  terms  of  said  contract  They  deny  that 
the  potatoes  shipped  by  plaintiff  under  said 
contract  were  of  the  kind  and  quality  ordered 
by  them,  and  further  say  that  said  potatoes 
so  shipped  were  not  suCh  as  were  ordered  by 
them,  and  that  said  potatoes  were  not  ship- 
ped within  the  time  called  for  by  said  c(hi- 
tract,  and  were  not  delivered  to  defendants 
at  Houston,  Tex.,  within  the  time  contem- 
plated by  said  contract,  and  not  until  long 
after  tbe  date  upon  which  they  should  have 
been  delivered  at  Houston,  and  were  deliver- 
ed entirely  too  late  for  defendants  to  use 
them  for  seed  potatoes.  They  admit  that 
they  refused  to  pay  the  draft  attached  to  the 
bill  of  lading  and  receive  said  potatoes. 
They  say  that  the  car  of  potatoes  never 
passed  out  of  the  possession  of  the  plaiatifl, 
and  that  the  carrier  was  the  agent  of  plain- 
tiff, and  not  of  defendants.  They  say  that, 
when  the  potatoes  arrived  at  Houston,  they 
were  scabby,  decayed,  and  not  the  kind, 
grade,  and  quality  as  ordered  by  them.  They 
say  that  from  the  2lBt  day  of  January, 
1912,  to  the  31st  day  of  said  mcmth  they 
wrote  plaintiff  several  letters,  ordering  It  to 
ship  said  two  cars  of  potatoes,  but,  as  they 
heard  nothing  from  plaintiff  in  reply  to  said 
letters,  on  the  7th  day  of  February,  1913, 
they  sent  plaintiff  a  night  telegraphic  letter 
ordering  it  to  ship  said  two  cars  of  potatoes ; 
that  one  of  said  cars  reached  Houston  on 
the  27th  day  of  February,  and  was  received 
and  paid  for  by  them,  although  not  such 
potatoes  as  they  had  ordered,  and  by  reason 
of  the  inferior  quality  of  said  potatoes  they 
were  damaged  in  the  sum  of  $420,  and  In  re- 
convention they  pray  Judgment  for  said  sum. 
They  say  that  the  car  of  potatoes  involved 
in  this  suit  did  not  arrive  In  Houston  until 
the  lltb  day  of  March,  1913,  and  that  they 
were  refused  the  privilege  of  Inspecting  said 
potatoes  unless  they  first  paid  the  draft  cov- 
ering the  purchase  price  therec^  and,  as  the 
first  car  received  by  them  was  In  bad  order, 
they  refused  to  accept  said  second  car  with- 
out an  inspection.  They  deny  that  they  owe 
plaintiff  anything,  but  aver  that  plaintiff 
owes  them  for  damages  on  the  car  of  pota- 
toes received  and  accepted  by  them  In  the 
sum  of  $420,  and  for  the  $100  paid  by  them 
on  the  second  car  shipped  by  plaintiff  which 
they  refused  to  accept,  a  total  of  $020,  for 
which  they  prayed  Judgment 
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Plaintiff  by  anpplemental  petition  denies 
all  the  material  defensive  allegations  of 
defendants'  answer.  It  furtber  says  it  nerer 
received  any  of  tbe  letters  alleged  to  have 
been  written  by  defmdants  ordering  sbip- 
ment  of  said  potatoes,  and  that  the  only  or- 
der to  ship  received  by  it  was  the  said  night 
telegraphic  letter  of  Febmary  7,  I&IS,  and 
that  it  made  prompt  shipment  after  receipt 
of  said  night  letter;  that  It  did  not  con- 
tract to  deliver  said  potatoes  to  defendants 
at  Houston,  Tex.,  in  good  condition,  but 
that  its  delivery  to  the  carrier  in  Maine  was 
in  law  a  delivery  to  defendants;  that  said 
two  cars  of  potatoes  were  in  good  condition, 
sound,  and  merchantable  at  the  time  they 
were  delivered  to  the  carrier  in  Maine,  and 
If  they  were  not  in  such  condition  upon  ar- 
rival in  Houston,  and  if  they  did  not  arrive 
in  Houston  within  a  reasonable  time,  such  de- 
lay and  damage  was  chargeable  to  the  negli- 
gence of  the  carriers  in  handling  said  pota- 
toes, and  that  it  Is  not  responsible  for  such 
negUgence,  If  any. 

The  testimony  of  the  witnesses  for  idaln- 
tur  is  to  the  effect  that  the  car  of  potatoes 
involved  in  this  appeal  were  of  the  quantity 
and  quality  called  for  by  the  nmtract,  and 
that  they  were  in  good  condition  wh«a  deliv- 
ered to  the  carrier  in  Maine,  that  they  were 
inspected  by  J.  Hartman,  an  employ^  of 
plaintiff,  wh«i  being  transferred  from  one 
steamer  to  tbe  other  about  the  latter  part 
of  February,  1913,  at  New  York,  and  that 
they  were  then  in  good  condition.  This  tes- 
timony stands  undisputed.  No  inspection  of 
these  potatoes  was  made  at  Houston,  as  to 
quantity,  quallt7,  or  condition,  so  far  as 
shown  by  the  evidence,  and  consequently 
their  condition  was  not  shown.  Defendants 
made  request  to  inspect  said  potatoes  after 
they  reached  Houston,  but  permission  to  in- 
spect was  refused  by  the  railway  company, 
unless  the  draft  attached  to  bill  of  lading 
was  first  paid.  The  freight  on  said  potatoes 
was  unpaid,  and  tbe  railway  company  sold 
same  for  $165,  and  ai)plied  the  proceeds  to 
payment  on  freight  charges. 

The  questions  at  issue  in  tbe  trial  court 
may  be  said  to  have  been:  First,  under  the 
terms  ot  the  contract,  was  the  delivery  of 
tbe  potatoes  to  tbe  carriers  in  Maine  a  de- 
llvei7  to  appellees,  the  buyers,  or  were  they 
to  be  delivered  to  appellees  in  Houston?  Sec- 
ond, if  they  were  to  be  delivered  at  Houston, 
were  they  shipped  promptly  after  receipt  of 
notice  to  ship  had  been  received  by  appel- 
lant and  delivered  to  an>ellees  in  a  reason- 
able time  thereafter? 

The  court  Instructed  tbe  Jury  selected  by 
tbe  parties  as  follows: 

"Tou  are  instructed  to  return  a  verdict  against 
tbe  plaintiff  in  this  cause,  and  in  favor  of  the 
defendants  as  to  the  cause  of  action  set  forth 
in  plaintKrs  petition,  and  to  return  a  verdict 
against  the  defendants  and  in  favor  of  the  plain- 
tiff as  to  tbe  cross-action  of  the  defendants." 

A  verdict  was  returned  and  Judgment  ren- 
dered in  accordance  with  such  instructions. 


From  sa<^  Judgment,  J.  &  O.  Llppman  bare 
appealed. 

[1, 2]  While  It  Is  true  that  tbe  fact  tbat 
the  sellers  attached  a  draft  for  the  purchase 
price  of  the  potatoes  to  the  bill  ot  lading, 
which  is  made  to  tbe  order  of  tbe  sellers, 
under  the  most  recent  opinions  of  our  ooarts 
does  not  of  itself  constitute  and  conclastvely 
show  an  Intention  to  withhold  the  passing 
of  the  title  nntU  the  draft  is  paid  (Robinson 
V.  H.  &  T.  C.  Ry.  Co..  105  Tex.  186, 146  S.  W. 
537;  Orthwein  v.  Wichita  Milling  Co.,  32 
Tex.  Civ.  App.  600,  75  S.  W.  364),  we  think 
such  fact,  together  with  other  fticts  and  cir- 
cumstances proven,  sudi  as  an  inspection  of 
the  potatoes  while  in  transit  by  the  agent 
of  the  seller  at  New  York,  and  the  bllling 
of  the  potatoes  to  Hawley  &  Letzerlch,  agents 
of  the  seller  at  Galveston,  with  instructions 
to  forward  to  Houston  to  shipper's  order,  etc., 
should  have  been  submitted  to  the  Jury,  un- 
der proper  instruction,  for  it  to  find  and  de- 
termine from  all  such  facts  and  circumstanc- 
es as  to  what  tbe  intention  of  the  parties 
was  at  tbe  time  the  contract  in  question  was 
entered  Into. 

[3]  We  do  not  think  tbat  by  tbe  language 
used  in  tbe  contract  it  Is  made  clear  wheth- 
er tbe  potatoes  were  to  l>e  delivered  to  the 
buyers  at  Houston  or  whether  they  were  to 
be  delivered  to  the  initial  carrier  in  the  state 
of  Maine,  as  the  agent  of  such  buyer.  The 
provisions  in  tbe  contract  that  "each  car  to 
contain  220  bags  of  11  pecks  each,  at  fS.OQ 
per  bag,  delivered  at  Texas  common  points," 
is  not  entirely  clear  of  ambiguity.  It  Is  not 
clear  from  this  provision,  when  considered 
with  tbe  contract  as  a  whole,  that  such  pro- 
vision was  for  the  purpose  of  fixing  the  price 
only  of  the  potatoes  to  the  buyers  at  Hous- 
ton, Texas,  and  that  it  was  not  inserted  for 
tbe  purpose  of  specifying  the  point  of  deliv- 
ery by  the  sellers,  and  we  therefore  conclude 
that  as,  under  the  undisputed  facts,  the  sell- 
ers, seemingly  at  least,  assumed  some  kind 
of  supervision  and  control  over  the  potatoes, 
at  several  points  while  they  were  being  trans- 
ported from  Maine  to  Texas,  such  as  inspec- 
tion at  New  York,  directing  their  transfer 
from  steamer  to  car  at  Galveston  by  the  sell- 
ers' agent,  etc.,  tbe  court  should  have  sub- 
mitted to  the  Jury  the  question  as  to  where, 
under  the  contract,  the  potatoes  were  to  be 
delivered  by  the  sellers  to  .the  purchasers, 
and  that  the  court  erred  in  not  so  doing. 

Tbe  contention  of  appellant,  however,  that 
the  court  should  have  Instructed  a  verdict 
for  It  cannot  be  sustained.  The  fact  that 
after  the  potatoes  were  dtiivered  to  the  car- 
rier in  the  state  of  Maine  to  be  transported  to- 
Galveston,  Tex.,  they  were,  while  In  transit, 
inspected  at  New  York  by  tbe  agent  of  the 
seller,  that  the  seller  through  its  forwarding 
agent  at  Galveston,  surrendered  tbe  original 
bill  of  lading  to  tbe  steamship  company, 
which  transported  tbe  potatoes  to  Galveston, 
and  took  charge  of  them  and  forwarded  them. 
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from  Galreston  to  Houston,  to  seller's  order, 
with  draft  attached  to  bill  of  lading,  to  say 
the  least  of  It,  Is  not  entirely  consistent  with 
appellant's  contention  that  the  title  to  the 
potatoes  passed  to  the  buyers  at  the  Initial 
point  of  shipment  In  the  state  of  Maine,  and 
from  that  time  were  their  property  and  sub- 
ject to  their  risk.  We  think,  therefore,  the 
question  as  to  where  the  potatoes  were  to  be 
delivered  under  the  terms  of  the  contract 
should  have  been  submitted  to  the  jury  un- 
der all  the  facta  and  circumstances  proved. 

[4]  Upon  another  trial  the  lury  should  be 
instructed  that,  if  they  should  And  that  un- 
der the  contract  plaintiff  was  to  deliver  the 
potatoes  to  defendants  at  a  Texas  common 
point,  then  they  will  further  find  whether 
the  potatoes  contracted  for  were  delivered 
and  tendered  to  defendants  at  such  point 
within  a  reasonable  time  after  plaintiff  re- 
ceived the  order  to  ship. 

For  the  errw  hereinbefore  pointed  out,  the 
jndgment  of  the  trial  court  is  here  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


COLONIAL.  LAND  4  LOAN  CO.  v.  JOPHN. 

(Na  7256.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  9,  1916.    Rehearing  Denied 

March  28,  1916.) 

1.  StipttlaTions  «=»18(1)— EmccT. 

Where  the  mortgagee  of  a  nursery  com- 
pany lecnred  a  money  jadxment,  with  a  fore> 
closure  of  its  Ilea  upon  the  land,  providing  that 
an  order  of  sale  would  issue,  in  course  of  the 
mirsery  company's  receivership,  commanding 
the  property  to  be  sold  on  execution  subject 
to  approval  of  the  court,  and  such  mortgagee's 
anignee  stipulated  in  court,  as  recited  in  the  or- 
der of  sale  of  the  property,  that  the  title  to  the 
narsery  stock  shonld  not  pass  with  the  sale  of 
the  land,  and  acquiesced  in  the  order  of  the 
ooart  that  the  sale  of  the  land  should  be  made 
tnlyect  to  the  right  of  the  receiver  or  his  as- 
■ienees  to  remove  the  stock,  such  assignee,  after 
sale  of  the  land  to  itself,  could  not  enjoin  the 
gale  or  removal  of  such  stock. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  41.  45,  47,  54;  Dec  Dig.  «=> 
18(1).] 

2.  Injunctiok  «=97  —  Fobkclosubb  —  As- 
sioNEK  OF  Judgment— Remedt  by  Appeal. 

Where  the  assignee  of  a  foreclosure  judg- 
ment against  a  nursery  company  in  the  hands  of 
a  receiver  was  not  satisfied  with  the  terms  of  the 
order  of  sale  requiring  the  land  and  nursery 
stock  to  be  sold  separately  and  denying  its 
right  of  Hen  upon  the  stock,  its  remedy  was  to 
appeal,  and  not  to  buy  in  the  land  and  then  seek 
to  enjoin  the  receiver  from  selling  or  removing 
the  stock. 

[Ed.  Note.— For  other  esses,  see  Injunction, 
Cent  Dig.  Jf  8.  34;    Dec.  Dig.  <&=97.] 

8.  MORTOAOES  €=3133  —  Extent  of  Likn  — 

NuRSKBT  Stock. 
Whether  nursery  stock,  prima  facie  a  part 
of  the  realty,  is  subject  to  the  lien  of  a  mort- 
gagee of  the  land  depends  upon  the  intention  of 
the  parties  at  the  time  the  mortgage  was  exe- 
eoted. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  Sf  260,  264,  266;  Dec.  Dig.  «s>133.1 


4.  MOBTQAGES  «=3l38  —  EXTENT  OT  LiXH  — 

NuBSEBY  Stock— Intentioh. 

Where  a  nursery  company  mortgaged  its 
land,  if  it  was  contemplated  by  the  parties  that 
the  company  shonld  have  the  right  each  year  to 
sell  the  nursery  stock  without  accounting  to  the 
mortgagee  for  the  proceeds,  and  such  right  was 
exercised  by  the  company,  it  was  tiie  intention 
of  the  parties  that  the  nurserv  stock  was  to  be 
regardoi  as  personalty  not  subject  to  the  mort- 
gage. 

[Ed.  Note.— EV»r  other  cases,  see  Mortgages, 
Cent.  Dig.  H  280,  264,  265;  Dec.  Dig.  «=3l33J 

5.  Mobtgaocs  «=3l33— Pbofxbtt  Covebkd— 
Cbops. 

Crops  grown  upon  land  covered  by  a  mort- 
gage are  personal  property  of  the  mortgagor,  and 
not  subject  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  260,  264,  265;   Dee.  Dig.  «s>lS3.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Chas.'B.  Ashe,  Judge. 

Suit  by  the  Colonial  Land  &  Loan  Com- 
pany against  Paul  W.  J<^lin,  receiver.  From 
an  order  refusing  an  application  for  tempo- 
rary injunction,  plaintiff  appeals.     AfBrmed. 

Bryan  &  Bryan,  of  Houston,  for  appellant 
Sam,  Bradley  &  Fogle,  of  Houston,  for  ap- 
pellee. 


PLBASANTS,  CL  J.  Thla  appeal  is  from 
an  order  of  the  Judge  of  the  Eleventh  Ju- 
dicial district,  refusing  an  application  for 
temporary  injunction  in  a  suit  for  injunction 
brought  by  appellant  against  the  appellee. 
The  facts  upon  which  the  injunction  .was 
sought  are  as  follows :  The  property  of  the 
Alrln  Japanese  Nursny  Company,  a  private 
corporation,  was  placed  in  the  hands  of  a 
receiver  In  September,  1914,  and  its  business 
as  the  owner  and  seller  of  nursery  stock,  con- 
sisting of  frolt  trees,  ornamental  trees, 
shrubs,  vines,  etc.,  ai^d  its  business  as  the 
grower  of  an  orange  orchard  was  continued 
under  the  orders  of  the  court  by  the  receiv- 
er. On  March  81,  1916,  the  Lumberman's 
National  Bank  of  Houston,  Tex^  intervened 
In  the  case,  and  asked  for  a  foreclosure  of 
certain  deeds  of  trust  liens,  the  first  of 
wliich  had  been  given  in  1909,  and  the  sec- 
ond, which  was  but  in  effect  an  extension  of 
time  of  the  first  indebtedness,  was  given  in 
1914,  and  both  deeds  of  trust  covered  that 
portion  of  the  land  owned  by  the  Nursery 
Company  upon  whldi  it  had  and  was  grow- 
ing its  said  nursery  stock.  On  June  2,  1915, 
the  court  entered  a  Judgment  in  favor  of  the 
bank  for  $29,225.72,  with  10  per  cent  inter- 
est per  annum  thereon  from  date,  together 
with  a  foreclosure  of  said  liens  upon  the 
land,  and  providing  that  an  order  of  sale 
would  issue  in  due  course  of  the  receiversldp, 
commanding  that  said  property  be  seized  and 
sold  under  execution  subject  to  the  approval 
of  the  court  On  July  5,  1915,  the  bank  sold 
and  assigned  Ito  said  Judgment  to  the  appel- 
lant Colonial  Land  &  Loan  Company,  which 
company,  on  October  13,  1915,  intervened  In 
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the  case,  and  on  the  23d  of  October,  1915, 
filed  a  motl(xi  asking  that  tbe  court  order  a 
sale  of  the  property  covered  by  Its  judg- 
ment lien,  and  the  ooart  thereupon  appoint- 
ed commissioners  to  sell  all  of  the  property 
of  the  nursery  company  at  private  sale  and 
report  the  same  to  the  court  The  appellant, 
having  been  the  only  bidder  at  private  sale, 
and  Its  bid  having  been  reported  to  tbe  court, 
a  hearing  was  had  thereon,  and  on  the  lOth 
day  of  December,  1915,  the  court  refused  to 
confirm  tbe  bid,  and  ordered  the  land,  exclu- 
sive of  the  nursery  stock,  sold  at  public  sale 
by  the  commissioners  on  the  first  Tuesday  in 
January,  1916,  subject  to  the  approval  of 
the  court  On  December  13,  1916,  the  court 
filed  its  conclusions  of  fact  and  law  with  ref- 
erence to  the  nursery  stock,  a  copy  of  which 
findings  la  attached  to  the  appellant's  peti- 
tion and  Injunction  herein,  and  marked  "Ex- 
hibit A,"  in  which  the  court  found  that,  from 
the  facts,  the  nursery  stock  was  not  a  part 
of  the  realty,  but  was  personal  property,  and 
not  subject  to  appellant's  deeds  of  trust 
liens.  Afterwards  the  land,  exclusive  of  the 
nursery  stock,  was  offered  at  public  sale,  on 
the  first  Tuesday  in  January,  1916,  and  the 
only  bid  made  for  the  land,  exclusive  of  the 
nursery  stock,  was  that  of  the  appellant, 
and  afterwards,  upon  the  hearing  of  the 
confirmation  of  this  sale,  at  the  suggestion 
of  the  court,  tlie  appellant  made  an  addition- 
al bid  or  raise  on  its  bid,  and  the  court  con- 
firmed the  Kale  and  ordered  a  deed  made  to 
appellant  for  tbe  land.  After  crediting  ap- 
pellant's Judgment  indebtedness  with  the 
amount  bid  for  the  land,  there  was  a  bal- 
ance due  appellant  of  something  over  $10,- 
000  oa  its  Judgment  At  the  sale  of  the  land 
in  January,  in  addition  to  its  bid  for  the 
land,  appellant  bid  the  further  sum  of  |14,- 
000  for  the  nursery  sto<^  the  amount  of 
said  bid  to  be  credited  with  the  balance  due 
on  appellant's  Judgment  after  crediting  said 
Judgment  with  the  amount  bid  for  the  land. 
This  bid  of  appellant  for  the  nursery  stock 
was  not  recommended  for  ccmfirmation  by 
the  master  in  chancery,  to  whom  the  report 
of  sales  .was  referred,  tot  the  reason,  as 
stated  in  Iiis  report  "that  it  was  unnecessary 
for  taim  to  pass  upon  it  as  it  did  not  appear 
to  be  regular  or  in  confwmity  with  the 
court's  order  of  sale" ;  but  tbe  master  found 
that  the  value  of  the  nursery  stock  was  $20,- 
000.  The  court  rejected  appellant's  bid  for 
the  nursery  stock.  Tbe  order  of  December 
lOtb,  before  referred  to,  by  which  the  court 
refused  to  confirm  the  first  sale  of  all  of  the 
property  and  ordered  the  sale  of  the  land  and 
the  nursery  stock  to  be  made  separately, 
contains  the  following  recitals: 

"The  Colonial  Land  &  Loan  Company,  with- 
out waiving  its  claim  that  the  said  nursery 
stock  is  now  subject  to  its  lien,  and  that  by 
reason  thereof  it  has  the  rig^t  to  follow  the  pro- 
ceeds of  the  sale  of  such  stock,  having  stipulat- 
ed in  open  court  that  the  status  of  such  nursery 
stock  (as  to  whether  it  is  subject  to  such  lien) 


shall  not  be  held  to  be  affected  by  a  sale  of  said 
land  upon  which  said  nursery  stock  is  situated 
prior  to  a  sale,  or  severance  of  sudi  anraery 
stock— that  is,  that  the  nuraery  stock  on  the  land 
at  date  of  sale  will  not  pass  by  sale  of  the  land 
because  of  the  fact  that  the  stock  was  on  the 
land  at  date  of  sale,  in  this  connection — it  is  fur- 
ther ordered  that  the  sale  of  the  lands  upon 
which  the  nursery  stock  is  situated  shall  be 
n-ade  snbject  to  tbe  right  of  the  receiver  or  his 
assigns  to  remove  the  nursery  stock  at  any  time 
prior  to  March  1,  1916." 

To  the  action  of  the  court  in  holding  tbe 
hnrsery  stock  as  being  personal  property  and 
not  subject  to  its  mortgage  lien,  tbe  Colonial 
Land  &  Loan  Company  excepts,  and  to  all 
of  which  the  Citizens'  State  Bank  of  Alvin, 
Tex.,  excepts.  After  the  confirmation  of  the 
sale  of  the  land  and  the  refusal  of  thie  court 
to  confirm  appellant's  bid  for  the  nursery 
stock,  it  filed  this  suit  for  an  injunction  to 
restrain  the  receiver  from  selling  or  re- 
moving the  nursery  stock.  In  addition  to  tbe 
facts  before  set  out,  the  petition  alleges  (and 
it  is  an  admitted  fact)  that  the  nursery  com- 
pany is  insolvent,  and  unless  appellant  sub- 
jects tlie  nursery  stock  to  the  payment  of  the 
balance  due  upon  its  judgment  it  will  lose 
said  balance. 

[1]  In  his  order  refusing  the  application 
for  injunction  the  trial  judge  states  that  the 
lnjuncti(m  was  refused  because  he  was  of 
opinion  that  the  nursery  stock  was  not  a 
part  of  tbe  realty,  and  therefore  not  snbject 
to  appellant's  lien,  but  that  if  it  could  be 
considered  a  part  of  the  realty  the  injunction 
should  be  granted.  We  think  it  clear  that 
the  injunction  was  properly  refused,  regard- 
less of  the  question  of  whether  appellant  has 
a  lien  on  the  nursery  stock  to  secure  the  pay- 
ment of  the  balance  of  its  Judgmoit  Tbe 
agreement  of  appellant  recited  in  the  order 
of  sale,  before  set  out  that  the  title  to  the 
nursery  stock  should  not  pass  by  the  sale 
of  the  land,  and  its  acquiescence  in  the  order 
of  the  court  "that  the  sale  of  the  land  u|»on 
which  the  nursery  stock  is  situated  shall  be 
made  subject  to  tbe  right  of  the  receiver  or 
his  assigns  to  remove  the  nursery  stock  at 
any  time  prior  to  March  1,  1816,"  is  a  com- 
plete answer  to  appellant's  claim  of  a  right 
to  enjoin  the  sale  or  removal  of  tbe  nur- 
sery stock. 

[2]  Appellant  cannot  claim  that  tlie  title 
to  the  nursery  stock  passed  to  it  by  its  pur- 
chase of  the  land  under  the  terms  of  tbe 
order  of  sale  before  set  out  The  only  right 
that  it  preserved  to  itself  in  said  order  was 
the  right  to  assert  the  claim  that  the  pro- 
ceeds of  the  sale  of  the  nursery  stock  should 
be  subjected  to  its  lien,  and  it  cannot  in 
violation  of  the  terms  of  tbe  order  uiider 
which  it  purchased  tbe  land,  enjoin  tbe  sale 
and  removal  of  the  nursery  stock.  If  appel- 
lant was  not  satisfied  with  the  terms  of  the 
order  of  sale,  which  required  the  land  and 
nursery  stock  to  be  sold  separately  and 
denied  its  claim  of  lien  up<Mi  the  nursoy 
stock,  It  should  have  appealed  therefrom. 
Having  acquiesced  in  the  order  of  sale,  it  is 
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boand  by  Its  terma,  and  the  recelTer  cannot 
be  enjotned  from  selling  or  lanoring  the 
nuneiy  stock. 

[I]  This  ooncluBlon  will  requite  the  afflnn- 
ance  of  the  order  of  the  trial  Judge,  and 
this  opinion  conld  properly  end.  here.  In 
view,  howey^r,  of  the  fact  that  when  the 
nnrsery  stock  has  been  sold  appellant  is  not 
precluded  from  asserting  Its  claim  of  Hen 
upon  the  proceeds  of  such  sale,  we  deem  it 
proper  to  say  that,  in  our  opinion,  the  quesr- 
tlon  of  whether  the  nnrsery  stock  on  the  land 
is  subject  to  appellant's  Uen  depends  upon 
the  Intention  of  the  parties  at  the  time  the 
trust  deed  was  executed.  The  rule  Is  stated 
by  Jones  in  the  Law  on  Mortgages  of  Beal 
Property  ([6th  Ed.]  toL  1,  page  35)  as  fol- 
lows: 

"Trees  and  shrubs  planted  in  a  nnrsery  garden 
for  the  temporary  purpose  of  cultivation  and 
growth  until  they  are  fit  for  market,  and  then 
t»  be  taken  up  and  aold,  pass  by  a  mortgage  of 
the  land,  so  that  neither  the  mortgagor  nor  his 
ssiigDS  or  creditors  can  remove  them  aa  per- 
Bonal  property.  One  claiming  that  trees  and 
ihrubs,  whether  growing  naturally,  or  planted 
and  cultivated  for  any  purpose,  are  not  part  of 
the  realty  must  show  special  circumstances 
which  taiw  the  particular  case  out  of  the  general 
mle;  he  must  show  that  the  parties  intended 
that  they  should  be  regarded  as  personal  chat- 
tels. The  mere  fact  that  the  trees  and  shrubs 
were  the  stock  in  trade  of  the  mortgagor  in  his 
business  aa  a  nursery  gardener  is  insuf&cient 
for  this  purpose.  They  are  prima  facie  parcel 
of  the  land,  unless  specially  excepted,  and  in 
the  same  way,  unless  mecially  excepted,  pass  to 
a  mortgagee.  Although  planted  by  the  mortga- 
gor after  the  execution  of  the  mortgage,  they  be- 
come a  part  of  the  realty  and  part  of  the  mort- 
gage secnritf." 

[4]  If  the  evidence  Jostifles  the  conclusion 
that  at  the  time  the  mortgage  was  executed 
it  was  contemplated  by  the  parties  that  the 
mortgagor  should  have  the  right  each  year 
to  sell  the  nursery  stock  without  accounting 
to  the  mortgagee  for  the  proceeds  of  such 
sales,  and  that  this  right  has  been  exercised 
by  the  mortgagor  continuously  since  the  ex- 
ecution of  the  mortgage,  we  think  it  should 
be  held  that  It  was  the  intention  of  the  par- 
ties that  the  nursery  stock  placed  or  grown 
on  the  land  was  to  be  regarded  as  personal 
property,  and  not  subject  to  the  mortgage. 
Bntcfalns  T.  Masterson,  46  Tex.  651,  26  Am. 
Bep.  286. 

[t]  It  Is  a  settled  rule  of  decision  In  this 
state  that  crops  grown  upon  land  covered  by 
a  mortgage  are  personal  property  of  the 
mortgagor,  and  not  subject  to  the  mortgage. 
WiUis  T.  Moore,  59  Tex.  628,  46  Am.  Bepw 
281 

While  under  the  general  rule  above  quoted 
nnrsery  stock  is  prima  facie  a  part  of  the 
realty,  when  the  circumstances  In  the  par- 
ticular case  show  it  was  the  intention  of  the 
parties  to  the  mortgage  that  It  should  be 
regarded  as  personal  proi)erty,  it  Is  not  any 
more  subject  to  the  mortgage  on  the  land 
than  would  be  a  growing  crop. 


In  accordance  with  the  conclusions  before 
expressed  the  Judgment  of  the  court  below  la 
affirmed. 

Affirmed. 


SLAUGHTEE,  County  Treasurer,  v.  KNIGHT, 

County  Com'r,  et  aL    (No.  78.) 

(Court  of  CStU  Appeals  of  Texas.    Beaumont. 

Feb.  17,  1916.) 

1.  Counties  «=398(1)— Officbbs— Liabiutt 
OF  Official  Bond— Statutb. 

Under  Sp.  Acts  28th  Leg.  c.  26  (Special 
Boad  Law  for  San  Augustine  County)  f  1,  pro- 
viding that  the  members  of  the  commissioners' 
court  of  the  county^  shall  be  ex  officio  road  com- 
missioners of  their  respective  districts,  and 
that  one  shall,  before  entering  upon  the  duties 
of  his  <^ce,  in  addition  to  his  required  bond  as 
commissioner,  execute  a  bond  of  $1,000,  with 
sureties,  conditioned  that  he  shall  faithfully  per- 
form all  duties  required  of  him  by  law  or  the 
commissioners'  court,  etc.,  the  sureties  cm  the 
official  bond  of  a  county  commissioner  as  such 
were  not  responsible  for  his  illegal  drawing  or 
receiving  money  from  the  county  as  ex  officio 
road  commissioner. 

[Ed.    Note.— For   other   cases,    see  Counties, 
Cent.  Dig.  Si  141,  142 ;   Dec.  Dig.  <8=>9S(1).] 

2.  Counties   «=»101(6)— OFFicEaa— Liabiutt 
FOE  Default— Plkadinq  and  Pboof. 

In  suit  by  the  treasurer  of  San  Augustine 
county,  where  the  petition  showing  upon  its  face 
an  action  laid  against  a  county  commissioner 
and  the  sureties  tm  his  bond  for  the  unlawful 
collection  of  moneys  as  such  commissioner,  does 
not  warrant  recovery  against  him  individually 
for  defaults  committed  by  him  as  ex  officio  road 
commissioner  under  the  special  road  law  for 
the  county  (Sp.  Acts  28th  Leg.  c  25). 

[Ed.   Note.— For   other   cases,   see  Counties, 
Cent  Dig.  |  167 ;   Dec.  Dig.  «=»101(e).] 

3.  Courts  ^=9120— Distbict  Coubts— JubIs- 
DicTioNAL  Amount. 

The  district  court  had  no  Jurisdiction  of 
the  county  treasurer's  suit  against  a  county 
commissioner  to  recover  5120  unlawfully  collect- 
ed from  the  county ;  the  amount  being  below  its 
Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  413-436;   Dec.  Dig.  «=»120.] 

4.  Counties  «=s101(6)— Liabilitt  of  Offi- 
ces —  iLLicaAi.  Collection  of  Monet  — 

PLE.\DIKa. 

In  suit  by  the  treasurer  of  San  Augustine 
county  against  a  county  commissioner  and  liis 
sureties  to  recover  moneys  unlawfully  collected, 
the  allegation  of  the  petition  "that  said  account 
[of  parties  for  road  work]  was  approved  and  or- 
dered paid  by  the  county  commissioners'  court, 
and  on  the  same  date  county  warrant  No.  477 
was  issued  and  delivered  to  said  defendant  in 
payment  therefor,  and  that  said  warrant  was 
paid  on  the  same  date  by  treasurer's  check  No. 
390,"  was  insufficient  as  failing  to  charge  that 
the  warrant  was  issued  in  favor  of  defendant 
commissioner,  that  he  collected  it,  or  that  he 
bad  pecuniary  interest  in  it. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  §  157;   Dec.  Dig.  «S=»101(e).l 

5.  Counties   *=»206<1)--OlaiM8— Allowance 
— CoNCLUsrviNESs— VOID  Obdeb  —  Statute. 

Under  Const,  art  6,  {  8^  providing  for  ap- 
peals from  commissioners'  courts  to  district 
courts  with  such  exceptions  as  may  he  provided 
by  law,  and  in  view  of  Vernon's  Saylea'  Ann. 
Cav.  St  art  6866;  providing  for  an  appeal  to 
the  district  court  from  a  judgment  of  the  com- 
missioners' court  assessing  damages  after  tnk- 
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ing  land  for  public  roads,  the  only  provisloa 
for  appeal  from  a  judgment  of  the  commiasim- 
ers'  court  to  the  district  court,  where  the  com- 
miesioners'  court  of  San  Augustine  county  or- 
dered and  allowed  to  a  county  commissioner 
without  le^al  authority  amounts  claimed  by  him 
in  connection  with  roadwork,  such  jud^ent  of 
the  commissioners'  court,  in  excess  of  its  juris- 
diction, allowing  and  ordering  illegal  warrants, 
was  subject  to  collateral  attack. 

I  Ed. '  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {§  322,  823,  828,  327;  Dec.  Dig.  iS= 
206(1).J 

Appeal  £rom  District  Court,  San  Augustine 
County;   A.  E.  Darls,  Judge. 

Suit  by  G.  W.  Slaughter,  Treasurer  of  Son 
Augustine  County,  against  W.  K.  Benight, 
County  Commissioner  of  Precinct  No.  1,  and 
otbers.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

J.  W.  Minton,  of  Hemphill,  and  T.  H. 
Downs,  of  San  Augustine,  for  appellant.  Da- 
vis &  Ramsey,  of  San  Augustine,  for  appel- 
lees. 

MIDDLEBROOK.  J.  This  is  a  suit, 
brought  in  the  district  coort  of  San  Augus- 
tine county,  Tex.,  by  the  county  treasurer, 
against  W.  K.  Knight,  county  commissioner 
of  pre<;lnct  No.  1,  said  county,  and  the  sure- 
ties on  bis  official  bond,  as  county  commis- 
sioner of  precinct  No.  1  of  said  county,  al- 
leging unlawful  collection  and  boldlng  of 
money  belonging  to  said  county  by  said  com- 
missioner. The  suit  Is  brought  under  spe- 
cial road  law  for  said  county,  enacted  by  the 
Twenty-Eighth  Legislature. 

The  charges  are:  (1)  That  be  collected  $30 
at  the  end  of  each  quarter,  or  $120  for  the 
year  1011,  as  county  commissioner  of  said 
county  for  reTlewlng,  etc.,  the  public  roads  of 
said  county,  when  under  the  special  road  law 
for  said  county,  he  could  collect  only  $30  for 
the  entire  year ;  (2)  that  be  collected  $78  for 
work  done  on  roads  by  Teel  and  Hanks, 
and  that  such  collection  was  without  warrant 
of  law ;  (3)  that  he  collected  $12  for  letting 
and  receiving  bridges,  and  sucb  collection 
was  without  warrant  of  law.  Plaintiff  also 
alleged  presentation  by  said  Knight  of  tbese 
different  claims  to  the  conunlssioners'  court 
of  said  county,  the  approval  of  said  claims 
by  the  commissioners'  court,  issuance  of  war- 
rants by  said  court  on  the  county  treasurer, 
and  payment  of  the  same  by  the  county  treas- 
urer of  said  county.  The  total  amount 
charged  to  have  been  Illegally  collected  is 
$120.  The  petition  alleges,  also,  the  election 
of  said  Knight  as  commissioner  of  precinct 
No.  1  for  said  county,  his  qualification  as 
sucb  i^dal,  and  the  execution  of  the  statu- 
tory bond  by  him  for  the  sum  of  $3,000  as 
such  officer,  with  Sam  Parker  and  John 
Thompson,  Jr.,  sureties  on  the  bond,  and 
the  approval  of  the  bond  by  the  commission- 
ers' court,  and  pleaded  the  bond  in  heec  ver- 
ba. The  bond  is  for  the  faithful  perform- 
ance of  his  duties  as  county  commissioner. 

Defendant   Knight   answered   by   general 


and  special  enwptlata  and  general  denial. 
The  axceptions  are  to  the  effect:  (1)  That 
defendant  is  charged  with  liability  as  a  road 
commissioner  under  act  of  the  Twenty-Eighth 
Legislature,  but  the  petition  falls  to  show 
that  he  qualified  as  such  commissioner;  (2) 
that  under  the  siiedal  road  law  for  San  Au- 
gustine county,  ooonty  commissioners  are 
made  ex  officio  road  commissioners,  and  such 
commissioners  are  required  to  qualify  and 
give  bond  in  the  sum  of  $1,000  for  faithful 
performance  of  duty  and  properly  accounting 
for  all  moneys,  tools,  and  property  of  the 
county  coming  into  the  possession  of  such 
ex  officio  road  commissioner;  (3)  that  the  pe- 
tition falls  to  show  lack  of  authority  of  the 
commissioners'  court  to  pay  the  sums  of  mon- 
ey charged  to  have  been  illegally  received; 
(4)  that  the  petition  fails  to  show  wherein 
or  how  the  defendant  is  liable  to  the  county 
for  the  money  claimed;  (5)  that  the  petition 
showed  voluntary  payment  by  the  commis- 
sioners' court  of  the  m<Miey  charged  to  have 
been  illegally  collected;  (6)  that  the  petition 
showed  payment  of  the  various  sums  by  the 
commissioners'  court,  but  failed  to  charge  the 
receipt  of  such  money  as  a  part  of  the  de- 
fendant's special  duty,  and  that  be  violated, 
the  conditions  of  his  official  bond  to  faithful- 
ly perform  his  duty  as  county  commissioner, 
as  required  of  him  under  the  law. 

Defendants  Parker  &  Th(Hnpeon  adopted 
the  answer  of  defendant  Knight,  so  far  as 
applicable,  and  urged  further  Bi)eclal  excep- 
tion to  the  effect  that  the  petition  charged 
Qiem  as  sureties  on  said  Knight's  bond  as 
county  commissioner,  etc.,  and  as  sudi  sure- 
ties liable  for.  said  money,  but  that  the  Twen- 
ty-Eighth Legislature  had  made  a  special 
road  law  for  San  Augustine  county,  which 
was  then  in  force,  and  said  law  created  the 
office  of  road  superintendent  for  said  county, 
and,  in  ttie  absence  of  appointment  of  such 
superintendent,  making  the  county  commis- 
sioner ex  officio  road  commissioner  of  said 
county,  and  requiring  them  to  give  bond  ai 
such  in  the  sum  of  $1,000  for  faithful  per- 
formance of  duty  and  properly  accounting 
for  all  property  of  the  county  coming  into  the 
possession  of  such  ex  officio  road  commission- 
er; and  that  such  bond  was  another  differ- 
ent and  additional  bond  to  the  bond  as  re- 
quired under  the  law,  In  the  sum  of  $3,000 
for  a  county  commissioner,  and  that  sucn 
bond  as  ex  officio  road  commissioner  was 
made  payable  to  the  county  Judge  of  Ban  Au- 
gustine county  for  the  benefit  of  the  road  and 
bridge  fund  of  said  county ;  and  that  the  pe- 
tition failed  to  show  the  qualification  of  said 
Knight  as  such  ex  officio  road  commissioner 
and  his  execution  of  bond  as  such  commis- 
sioner ;  and  that  the  petition  sought  to  hold 
them  liable  for  acts  of  the  county  commis- 
sioner, which  could  have  been  performed,  un- 
der the  law,  only  in  his  capacity  of  ex  offi- 
cio road  commissioner. 

The  honorable  trial  court  sustained  the 
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ezc^ttons  to  tbe  petltloii,  snd  tbe  only  as- 
Blgimient  of  error  presented  for  oor  con- 
sideration Is: 

"The  court  erred  in  auataining  the  general  ex- 
ceptions of  the  defendant  to  the  plaintiff's  peti- 
tion." 

But  one  proposition  is  presented  under 
this  assignment,  which  is  as  follows: 

"The  facts  set  out  in  plaintiCE's  petition  show 
a  good  cause  of  action  against  appellees,  and  the 
caase  should  have  been  heard  on  its  merits." 
'  To  support  this  proposition,  appellant  cites 
Special  Laws  of  Texas,  Twenty-Eighth  Leg- 
islature, 1903,  p.  149,  SI  14,  16. 

"See.  14.  Each  county  commissioner,  when 
acting  as  road  commissioner,  shall  be  entitled  to 
$2.00  per  day  for  services  actually  performed; 
provided,  that  he  shall  not  receive  more  than  130 
per  quarter.  Said  per  diem  shall  be  paid  out 
of  the  road  and  bridge  fund,  when  the  account 
gholl  have  been  approved  by  the  commiasionerB' 
court,  and  the  court  shall  not  approve  said  ac- 
count unless  the  commissioner  presentine.it  shall 
make  oath  that  the  account  is  just,  due,  and 
unpaid,  and  said  account  shall  specify  the  num- 
ber of  days'  work  actually  performed  by  him, 
and  that  it  was  necessary  to  be  done  under  the 
circumstances,  and  if  he  worked  only  a  part  of 
a  day,  the  number  of  hours  worked  shall  be  stat- 
ed, and  no  commissioner  shall  be  entitied  to  pay 
as  road  commissioner,  either  for  himself  or  dep- 
uty, while  he  is  performing  the  duties  of  county 
commissiMier,  nor  shall  he  receive  any  addition- 
al pay  than  that  provided  by  this  section  for 
inspection  of  his  road,  or  other  road  service." 

"Sec  16.  The  office  of  county  superintendent 
of  public  roads  and  bridges  is  hereby  created, 
and  the  commissioners'  court  of  San  Augustine 
csunty  may  at  its  first  regular  term  after  this 
law  shall  have  taken  effect  appoint  a  county  su- 
perintendent of  public  roads  and  bridges,  who 
shall  hold  his  office  until  removed  by  said  court, 
in  which  case  there  shall  he  another  appointed  to 
fill  such  vacancy.  Such  county  superintendent' 
of  roads  and  bridges  shall  be  a  person  of  good 
character,  executive  ability,  and  versed  in  road 
working,  and  shall  be  a  freeholder  in  tbe  county 
of  San  Augustine.  Such  saperintendent  shall 
have  charge  of,  shall  direct  the  labor  of  county 
convicts  when  doing  road  duty,  and  all  tbe  bands 
placed  under  him,  and  may  through  the  direc- 
tion of  the  commissioners'  court  employ  other 
bands  to  labor  mi  the  public  roads,  provided, 
that  siKh  hand  or  hands  shall  not  cost  at  the 
rate  of  more  than  11.00  per  day.  •  •  *  Such 
couniT'  superintendoit  of  public  roads  and 
bridges,  before  entering  upon  the  discharge  of 
his  duties,  shall  take  the  oath  of  office  prescrib- 
ed by  law,  and  shall  enter  into  a  bond  in  the 
sum  of  $2,000,  with  two  or  more  good  and  suf- 
ficient sureties,  to  be  approved  by  a  commission- 
en^  court,  and  *  *  *  to  be  filed  by  the  clerk  of 
San  Augustine  county  and  his  successors  in  of- 
fice in  trust  for  the  road  and  bridge  fund  of  San 
Augustine  county,  and  to  be  conditioned  for 
the  faithful  performance  of  all  the  duties  of  his 
office.  •  ♦  •  That  when  a  county  superin- 
tendent of  public  roads  is  appointed  the  county 
commissioners  shall  receive  no  compensation  as 
road  commissioners,  except  $30  for  inspecting 
the  road  once  a  year," 

[1]  It  Is  to  be  noted  that  section  1  of  the 
special  road  law  for  San  Augustine  county 
provides: 

"That  the  members  of  the  commissioners' 
court  of  San  Augustine  county  shall  be  ex  officio 
road  commissioners  of  their  respective  districts 
and  under  the  direction  of  the  commissioners' 
court  shall  have  chaj^e  of  all  teams.  *  •  • 
Esch  of  said  commissioners  shall  before  enter- 
ing upon  the  duties  of  his  office,  in  addition  to 
his   regular  bond  as  commissioner,  execute  a 


bond  of  ¥1,000  with  two  or  more  good  and  suffi- 
cient  sureties,    payable   to   the   county    judge 

*  *  *  for  the  use  and  benefit  of  the  road  and 
bridge  fund  ;  conditioned  that  he  shall  well  and 
faithfully  perform  all  the  duties  required  of 
him   by   law,   or  by   Uie  commissioners'   court 

•  •  •  and  that  he  will  account  for  all  mon- 
ey or  property  belonging  to  the  county  that  may 
crane  uto  his  possession ;  *  *  *  that  county 
commissioners  shall  not  be  allowed  any  commis- 
sion when  a  deputy  road  commissioner  has  been 
appointed." 

Under  this  law  it  la  clear  that  tbe  bonds- 
men of  County  Conunissioner  Knight,  sued  in 
this  case,  could  not  be  responsible  for  any  of 
his  acts  as  ex  officio  road  commissioner.  It 
is  also  clear  that  the  suit  Is  one  based  upon 
allegaUons  of  illegal  drawing  or  receiving 
money  from  San  Augustine  county  as  such 
road  commissioner ;  for  under  this  law  if  no 
road  superintendent  is  appointed,  tbe  several 
county  commisslonera  are  made  ex  officio 
road  commissioners,  and  are  required  to  give 
another  and  different  bond  as  such  official, 
for  another  and  different  purpose,  and  with 
different  conditions  in  said  bond.  This  be- 
ing true,  it  could  not  be  argued  that  bonds- 
men for  him  as  county  oommissioner  could 
be  held  liable  for  any  illegal  act  or  draw- 
ing of  money  from  the  county  by  such  county 
commissioner,  when  acting  in  matters  in  whicdi 
the  law  succinctly  makes  him  another  and 
different  officer,  to  wit,  ex  officio  road  oom- 
missioner. 

[2]  There  is  an  alternative  plea  in  this 
case,  asking  for  Judgment  agalnfA  County 
Commissioner  W.  K.  Knight  individually, 
If  it  should  be  found  that  he  and  his  sureties 
are  not  jointly  liable.  We  do  not  believe  the 
pleadings  in  this  case  would  warrant  such 
finding,  because  the  petition  shows  upon  its 
face  a  different  action  pleaded  from  the  one 
that  would  have  to  be  proved ;  L  e.,  an  ac- 
tion laid  against  a  county  commissioner,  when 
tbe  facts  pleaded  show  that  all  the  proof  that 
could  be  introduced  would  be  as  to  acts  of 
another  and  different  officer,  under  a  dif- 
ferent bond,  for  a  different  amount,  and  pro- 
viding for  different  conditions  under  the 
special  road  law  for  San  Augustine  county. 

[8]  Again,  if  the  bondsmen,  Parker  & 
Thompson,  are  not  liable  under  the  pleadings, 
as  we  have  already  determined,  then  it  would 
necessarily  follow  that  the  district  court  was 
without  jurisdiction  to  try  the  case  and 
render  any  jhdgment  against  County  Oommis- 
sioner Knight,  for  in  auHi  case,  the  amount, 
$120,  is  below  the  jurisdiction  of  tbe  district 
court. 

[4]  In  paragraph  9  of  plaintiffs  petition, 
he  allies  that  W.  K.  Knight  presented  his 
account  to  the  commissioners'  court  for  |28 
for  work  on  roads  v^ith  Teel  A  Hanks,  and 
also  $40  for  20  days'  work  on  roads  with  Teel 
&  Hanks,  and  again  $10  for  6  days'  work 
with  Teel  &  Hanks,  giving  the  date  of  th« 
presentation  of  such  claim,  its  allowance,  the 
warrant  number,  and  the  payment  of  the 
warrant   by    the    county    treasurer.    These 
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amonnta,  added  to  the  amount  alleged  to 
have  been  drawn  for  three-quarters  of  the 
year  1911  by  Commissioner  Knight,  Illegally, 
In  absence  of  the  suit  being  upon  the  oflSdal 
bond  of  County  Commissioner  Knight,  would 
not  make  a  sufficient  amount  to  give  the  dis- 
trict court  Jurisdiction;  but  If  the  amount 
was  sufficient,  after  adding  the  vouchers  In 
favor  of  Teel  &  Hanks  to  the  uraount  which 
was  audited  to  County  Commissioner  Knight 
himself,  under  the  pleadings  of  this  case,  the 
general  exception  was  well  taken,  because 
the  pleadings  nowhere  charge  that  County 
Commissioner  Knight  had  any  interest  In  nor 
were  the  vouchers  for  Teel  &  Hanks  assigned 
to  him  or  that  he  was  In  any  pecuniary  way 
affected  by  such  vouchers,  or  the  money  in 
payment  of  them.  One  cannot  tell  fr(Hn 
reading  the  petition  but  that  County  Com- 
missioner Bright  drew  the  warrants  of  Teel 
&  Hanks  and  cashed  them,  and  delivered  the 
money  to  Teel  ft  Hanks,  or  that  he  employed 
Teel  &  Hanks  to  do  the'  work,  put  In  an  ac- 
count for  them,  drew  the  warrant,  and  deliv- 
ered it  to  Teel  &  Hanks,  or  drew  the  war- 
rant, cashed  It,  and  delivered  the  money  to 
Teel  &  Hanks.  The  exact  verbiage  of  the 
allegation  as  to  the  cashing  at  said  warrants 
is  as  follows: 

"That  said  account  was  approved  and  ordered 
paid  by  the  said  court,  and  on  the  same  date, 
county  warrant  No.  477  was  issued  and  deliv- 
ered to  said  defendant  in  payment  therefor,  and 
that  said  warrant  was  paid  on  the  same  date 
by  treasurer's  check  No.  390." 

The  same  allegation  Is  made  as  to  the  dif- 
ferent vouchers  charged.  Such  allegation 
does  not  charge  that  the  warrant  was  Issued 
in  favor  of  County  Commissioner  Knight  It 
does  not  charge  that  he  collected  the  war- 
rant, nor  does  it  charge  that  he  had  any  pe- 
cuniary Interest  In  the  warrant,  and  there- 
fore fails  to  charge  a  cause  of  action  against 
him ;  and  we  think  there  was  no  error  by 
the  honorable  trial  court  In  sustaining  the 
exception ;  and  appellant's  assignment  of  er- 
ror is  therefore  overruled. 

[5]  Appellees  present  a  counter  proposition 
to  the  affect  that  the  several  amounts  charg- 
ed to  have  been  Illegally  collected  by  Com- 
missioner Knight  as  shown  by  the  petition, 
having  been  allowed  and  adjudicated  by  the 
-commissioners'  court,  and  the  Judgment  of 
said  court  regularly  entered,  such  Judgment 
and  actl(»i  of  the  court  is  res  adjudlcata  of 
the  subject-matter,  and  Is  not  subject  to  col- 
lateral attack.  We  do  not  agree  with  this 
assumption  of  the  law,  but,  on  the  contrary, 
hold  that  If  the  several  amounts  allowed  by 
the  commissioners'  court  to  the  county  com- 
missioner were  not  provided  for  by  law,  and 
the  commissioners'  court  acted  without  le- 
gal authority  in  auditing  and  allowing  said 
amounts,  in  such  event  the  court  exceeded  Its 
authority  and  Jurisdiction,  and  such  judg- 
ment of  the  court,  allowing  and  ordering 
such  Illegal  warrants,  is  subject  to  collateral 


attack.  There  is  a  vsrlanoe  in  antboritles 
on  this  subject ;  but  we  think  this  has  beoi 
settled  by  our  Supreme  Court.  Article  5,  i  8, 
of  the  Constitution  of  Texas  provides  for  ap- 
peals from  commissioners'  courts  to  district 
courts,  "with  such  excepticws  and  under 
such  regulations  as  may  be  provided  by  law." 
Article  6866,  Vernon's  Sayles'  CivU  Statutes, 
provides  for  appeal  from  a  Judgmoit  of  a 
commissioners'  court,  assessing  damages  tat 
taking  land  for  public  roads,  to  the  district 
court  This,  so  far  as  we  have  be^i  able  to 
find,  is  the  only  provision  by  the  Legislature 
for  appeal  from  a  Judgment  or  order  of  the 
commissioners'  court  to  the  district  court 
So,  In  the  instant  case,  there  is  no  a^eRl 
provided  by  law  from  the  Judgment  of  the 
commissioners'  court  allowing  the  several 
amounts  complained  of  to  Commissioner 
Knight;  and,  such  being  the  case.  If  they 
were  illegal  claims,  they  could  not  be  legall; 
allowed  by  the  commissioners'  court ;  and  U 
they  were  not  legally  allowed,  the  commis- 
sioners' court's  action  was  a  nullity,  and  the 
order  void,  and  therefore  subject  to  collater- 
al attack.  McKlnney  r.  Bobinson,  84  Tex. 
496,  19  S.  W.  699. 
The  action  of  the  trial  court  is  affirmed. 


PECK  V.  MURPHY  ft  BOI/ANZ.    ffla  7443.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
March  4.  1916.) 

1.  ExEcnriON  ®=333— Retubw— Statdts. 

An  ezecntion  when  Issued  and  placed  in 
'the  hands  of  an  officer  is  returnable  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  3730,  in  30, 
60,  or  90  days,  if  so  directed  by  the  plaintiff  or 
his  attorney,  and  if  no  return  day  is  specified,  is 
returnable  on  the  first  day  of  the  next  term  of 
the  court  whence  it  is  issued. 

[Ed.  Note. — For  other  cases,  see  ESxecutioD, 
Cent  Dig.  fg  1002-1004;   Dec.  Dig.  ©ssSSS.] 

2.  Limitation  of  Actions  «=»22(^— Lubii^ 
ITT  fob  Failuse  to  Lbvt  and  Retvhk  Ex- 
ecution. 

An  action  by  the  assignee  of  a  judgment  un- 
der Rev.  St  1911,  arte.  3776,  3777,  to  recwer 
the  amount  thereof  against  the  sheriff  and  the 
sureties  on  his  official  bond  for  refusal  to  let? 
and  return  such  execution,  accruing  90  days  aft- 
er the  issuance  of  the  execution,  was  tnured  bj 
the  five-year  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i  109;  Dec.  Dig.  «=> 
22(8).] 

8.  LniiTATioH  OF  Actions  e=>lll— Suspkk- 
siON  OF  Limitation — Injunction. 

In  such  case  the  fact  of  a  judgment  enjoin- 
ing the  issuance  and  levying  of  an  ezecntion  on- 
der  the  judgment  assigned  to  plaintitf,  entered 
after  the  issuance  and  return  day  of  the  execu- 
tion, which  did  not  restrain  the  assignee  from 
proceeding  against  the  sheriff  for  refusal  to  lerj 
and  return  execution,  and  which  only  enjoined 
the  levy  of  any  execution  then  in  the  hands  of 
the  sheriff  or  the  issuance  and  levy  of  any  execu- 
tion subsequent  to  the  rendition  tiiereof,  did  not 
interrupt  the  statute  of  limitation. 

lEd.  Note.— For  other  cases,  see  Lhnitation  of 
Actions,  Cent  Dig.  (  521 ;   Dec.  Dig.  «s»llL] 
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4.  LnoTAnoH  of  Actions  «=»192(S)  —  Gon- 

CEALUENT   Or  OATlaX  Of  AOTION  —  AU^BOA- 
TIONS. 

In  each  case  allegations  of  an  injunction 
sgainat  the  issuance  and  levy  of  any  execution 
under  the  judgment  against  the  property  of  the 
jndgment  debtor,  procured  to  mislead  plaintifF 
to  believe  that  he  had  no  cause  of  action  against 
the  sheriff  for  failure  to  execute  and  return  the 
execution  issued  on  the  judgment,  without  alle- 
gation as  to  what  diligence  he  had  used  to  dis- 
n>Ter  the  alleged  fraud,  or  that  it  could  not  have 
been  discovered  by  the  exercise  of  ordinary  dili- 
gence in  tune  to  save  a  proceeding  from  being 
barred  by  the  statute,  were  insufficient  to  show 
any  suspension  of  the  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  701;  Dec.  Dig.  «=> 
ia2(3).] 

5.  liDHTATiON  OF  Actions  «=9l00(ll)— Fbaitd 
—DiscovEBT— Laches. 

When  the  fraud  relied  upon  to  prevent  the 
running  of  limitation  is  unknown  to  the  injured 
party  or  is  concealed,  lapse  of  time  will  not  be 
laches  barring  relief,  unless  such  party  has  failed 
to  use  reasonable  diligence  to  discover  the  fraud ; 
and  fraud  prevents  the  running  of  the  statute 
only  until  its  discovery,  or  until  by  the  exercise 
of  reasonable  care  it  might  have  been  discovered. 
[Ed.  Note. — Por  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  490;  Dec.  Dig.  «=» 
100(U).l 

6w  LnoTATioN  or  Actions  ^sslll  —  Suspen- 
sion—Injunction. 

In  a  statutory  action  by  the  assignee  of  a 
judgment  against  the  former  sheriff  and  his  sure- 
ties to  recover  the  amount  of  a  judgment  for  bis 
refusal  to  levy  and  return  execution,  the  action 
of  the  sheriff  and  bis  suretieB  in  obtaining  a 
jndgment  peri>etually  enjoining  plaintiff  from 
any  proceedings  against  the  sheriff,  suspended 
the  running  of  the  statute  of  limitations. 

[ESd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  521 ;  Dec.  Dig.  «=>111.] 

7.  SHXxirrs  and  Constables  ^=»169— Rxrns- 
Ai.  to  Levy  and  Rstubn— Action  Against 
Shzbiff— Plbadinq. 

In  sndi  proceeding  wbere  plaintifF  pleaded 
that  the  sheriff  in  a  cross-action  had  obtained  a 
perpetual  injunctipn  against  any  statutory  pro- 
ceeding on  his  official  bond  to  recover  the  amount 
of  the  judgment  without  alleging  anything  to 
relieve  him  of  the  legal  effect  of  such  injunction, 
the  sheriff's  general  demurrer  ma  properly  sus- 
tained. 

[Gd.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |S  372-382;  Dec.  Dig. 
e=159.] 

8.  Appeal  and  Ekbob  €=3736— Absionmbnt 
or  Ebbob— FoBM. 

An  assignment  of  error  in  that  the  court 
«ned  in  excuang  the  parties  to  go  to  try  anoth- 
er case,  and  in  dismissing  without  any  oppor- 
tunity to  argue  or  to  amend  was  not  entitled  to 
consideration  because  presenting  two  separate 
and  unrelated  questions. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3028^  8029;  Dec.  J^  «s» 

9.  Apfkai,  and  Ebbob  <S=>742(1)  —  Assign- 
hents  or  Ebbob— FoBM— Record. 

Such  assignment  of  error  was  not  entitled 
to  eonsideration  where  it  did  not  include  a  brief 
statement  in  substance  of  the  proceedings  or  a 
part  tliereof  contained  in  the  record  sufficient  to 
explain  and  support  the  contention  made  as  re- 
quired by  role  81  for  Courts  of  Civil  Appeals 
(142  S.  W.  xiii). 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  «=5»742(1).] 


10.  Appeal  and  Ebbob  4=3236(2)— Pbebknta- 
tion  of  Questions  in  Tbial  CouBiy-RE- 
QUEST  to  Amend. 

If  plaintiff  desired  to  amend  his  motion 
against  a  sheriff  before  the  court  sustained  the 
defendant's  demurrer  thereto,  he  should  have  re- 
quested the  court's  permission  to  amend,  and 
upon  refusal  should  have  reserved  a  bill  of  ex- 
ception thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1386;  Dec.  Dig.  «=3236(2).] 

11.  AfPEAi,  AND  Ebbob  «=3960(1)— Sbebots 
AND  Constables  «=3l59  —  Summaby  Reme- 
dies—Discbbtion  or  Tbial  Coubt— Ruling 
on  Demurbeb, 

The  action  of  the  trial  court  in  sustaining  a 
demurrer  to  appellant's  motion  against  a  sheriff 
and  his  sureties  without  hearing  appellant's  re- 
ply argument  and  in  refusing  to  allow  appellant 
to  argue  his  exceptions  to  the  special  answer, 
was  largely  within  its  discretion,  and  would  not 
be  reviewed,  where  no  abuse  was  shown  by  the 
record. 

[Ed.  Note. — Vbr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3834 ;  Dec.  Dig.  <S=3960a) ; 
Sheriffs  and  Constables,  Cent  Dig.  §S  372-882; 
Dec.  Dig.  «=3l59.] 

12.  Appeal  and  EIbbob  <8=3742(1)  —  Assign- 

MBNT   or   £<BB0B  —    STATEMENT   —    RULE   OF 
COUBT. 

An  assignment  of  error  in  that  the  trial 
court  stopped  appellant  while  he  was  reading  his 
amended  motion  for  a  new  trial  and  entered  an 
order  striking  ont  and  dismissing  the  motion,  not 
supported  by  any  statement  required  by  rule  31 
for  Courts  of  Civil  Appeals  (142  S.  W.  xiU) 
was  not  entitled  to  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  8000 ;   Dec.  Dig.  i3=3742(l).] 

13.  New  Tbial  *=5l54  —  Stbikinq  Out— At- 
tack ON  Judge. 

The  trial  court,  while  authorized  to  elimi- 
nate from  a  motion  for  a  new  trial,  any  irrele- 
vant and  scurrilous  matter,  was  not  authorized 
by  reason  of  such  matter  to  strike  out  the  en- 
tire motion. 

[Ed.  Nota— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  312,  313;    Dec.  Dig.  <8=.154.1 

14.  Appeal  and  Ebbob  4=31072  —  Habmless 
Ebrob— Strikino  Out. 

Error  in  striking  out  and  refusing  to  con- 
sider appellant's  motion  for  a  new  trial  was 
harmless,  where  the  case  went  off  on  demurrers 
to  appellant's  petition  or  motion,  and  no  mo- 
tion for  a  new  trial  in  the  district  court  was 
essential  to  appellant's  rij^t  to  have  that  court's 
action  reviewed  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4233^ ;  Dec  Dig.  <8=3l072.] 

Appeal  from  District  Court,  Dallas  Coun* 
ty;  E.  B.  Muse,  Judge. 

Action  by  H.'D.  Peck  against  Murphy  & 
Bdanz,  In  which  Herman  Kruegel,  assignee 
of  the  judgment  for  plaintUt,  moved  for  a 
recovery  of  the  amount  thereof  against  J. 
Soil  Johnson,  as  former  sheriff,  and  the 
sureties  on  his  offldal  bond.  Motion  dis- 
missed, and  Kruegel  appeals.    Affirmed. 

Herman  Kmegel,  of  Dallas,  In  pro.  per. 
Jeff  Word,  of  Dallas,  for  appellee. 


TALBOT,.  J.  On  the  28th  day  of  April, 
1914,  the  appellant,  Herman  Kruegel,  filed  a 
motion  in  the  district  court  of  Dallas  county, 
Tex.,  against  J.  Roll  Johnson,  as  former  sher- 
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Iff  of  satd  county,  and  Jobn  H.  Gaston,  Jobn 
A.  CrowduB,  and  C.  H.  Alexander,  as  sure- 
ties on  the  official  bond  of  tbe  said  Jobnson  as 
sucb  sbeilff,  to  recover,  under  articles  3776 
and  3777  of  the  Revised  Statutes  of  1911, 
$1,135.80,  the  amount  of  Judgment  rendered 
In  the  above-entitled  cause  in  favor  of  H.  D. 
Peck,  and  against  Murphy  &  Bolanz,  a  firm 
composed  of  J.  P.  Murphy  and  Charles  V. 
Bolanz.  On  May  21,  1914,  tbe  appellant  filed 
an  amended  motion  on  which  the  case  went 
to  trial.  This  amended  motion  alleges,  in 
substance,  so  far  as  is  material  to  state,  that 
the  said  J.  Roll  Johnson  was  on  November 
4, 1902,  duly  elected  sheriff  of  Dallas  county, 
Tex. ;  that  he  duly  qualified  as  sucb  sheriff 
by  taking'  tbe  oath  of  office  and  executing 
bond  as  required  by  law  in  tbe  sum  of  $10,- 
000,  with  the  said  Jobn  H.  Qaston,  Jobn  A. 
Crowdus,  and  C.  H.  Alexander  as  sureties 
thereon ;  that  on  October  22, 1S95,  there  was 
duly  rendered  In  tbe  Porty-S'ourth  district 
court  of  Dallas  county  in  tbe  said  cause  of 
H.  D.  Peck  v.  Murphy  &  Bolanz,  a  Judgment 
against  J.  P.  Murphy,  Charles  F.  Bolanz,  and 
said  Murphy  &  Bolanz,  for  the  sum  of  $1.- 
135.80,  with  costs  and  interest  from  said 
date;  that  no  appeal  bad  ever  been  taken 
from  said  Judgment,  that  it  had  not  been  set 
aside  or  canceled,  bad  never  been  paid  or 
otherwise  satisfied  or  released,  and  that  H.  D. 
Peck  caused  tbe  first  execution  to  be  issued 
thereon  In  July,  1896;  that  in  July,  1901, 
tbe  said  H.  D.  Peck  for  a  valuable  considera- 
tion assigned  and  transferred  said  Judgment 
to  tbe  appellant  h««in,  Herman  Kruegel,  and 
that  said  Kruegel  is  now  and  has  been,  ever 
since  said  assignment  and  transfer,  tbe  legal 
owner  and  holder  of  said  Judgment;  that 
he  caused  said  Judgment  to  be  abstracted  and 
recorded  in  the  Dallas  county  Judgment  rec- 
ord and  had  thereafter  tbe  second  execution 
issued  thereon  and  placed  in  tbe  bands  of 
tbe  said  J.  Roll  Johnson,  one  of  the  appellees 
herein,  for  levy  upon  and  sale  of  property 
belonging  to  the  Judgment  debtors ;  that  said 
Jobnson  under  an  unlawful  and  corrupt  con- 
spiracy and  collusion  with  the  Judgment 
debtors  willfully  and  corruptly  returned  said 
second  execution  without  making  tbe  levy 
thereon,  marked,  "no  property  found,"  when 
said  debtors  were  solvent  witb  sufficient  prop- 
erty in  sight  subject  to  execution  sale.  Tbe 
said  motion  further  alleges  that  thereafter,  on 
February  9,  1903,  appellant,  Kruegel,  caused 
the  third  execution  to  be  issued  on  said  Judg- 
ment and  delivered  tbe  same  to  tbe  said  J. 
Roll  Johnson,  as  sheriff  of  Dallas  county, 
Tex.,  witb  instructions  to  levy  tbe  same  upon 
a  vacant  lot.  No.  3,  block  4,  Oakland  Cemetery 
near  Dallas,  belonging  to  Chas.  F.  Bolanz, 
one  of  tbe  Judgment  debtors,  and  subject  to 
levy  and  execution  sale ;  but  that  said  John- 
son, under  and  In  furtherance  of  tbe  afore- 
said collusion  and  conspiracy,  without  legal 
cause  and  contrary  to  appellant's  rights,  witb 
fraudulent  and  corrupt  latent,  willfully  and 


corruptly  failed  and  refused  to  make  a  levy 
on  said  lot  pointed  out  to  blm,  or  on  aor 
other  property  belonging  to  either  of  said 
Judgment  debtors,  when  he  could  have  done 
so  and  made  the  money;  that  said  Johnson 
under  and  In  furtherance  of  the  aforesaid 
collusion  and  conspiracy,  without  legal  ex- 
cuse or  ground  for  not  making  the  levy  as 
aforesaid,  and  without  legal  right,  failed  to 
make  return  of  said  third  execution  to  tbe 
clerk  of  the  court  that  Issued  it  The  prayer  o{ 
the  petition  is,  In  substance,  that  the  appeUeos 
be  required  to  answer  and  show  cause  why 
they  should  not  be  ordered  to  pay  to  relator 
(appellant)  the  full  amount  of  tbe  said  Jadg- 
ment  with  interest  and  costs,  and  that  upon 
final  bearing  appellant,  Kruegel,  have  Judg- 
meht  against  said  appellees  for  the  amount  of 
said  Judgment,  Interest,  and  costs.  The  ap- 
pellees, on  May  13, 1914,  answered  the  motion 
of  the  said  Kruegel  by  general  and  special  de- 
murrers and  special  answer.  The  general 
demurrer  is  in  tbe  usual  form,  asserting  tbat 
appellant's  motion  showed  no  cause  of  action, 
and  prayed  Judgment. 

The  first  special  demurrer  Is  to  the  effect 
that  appellant's  motion  or  petition  shows  on 
its  face  that  bis  cause  of  action,  if  any  he 
ever  had.  Is  barred  by  the  statutes  of  limi- 
tation. 

In  their  answer  on  the  facts  they  plead 
specially  tbe  statute  of  limitation  in  bar  of 
appellant's  right  to  recover;  they  deny  that 
said  Judgment  rendered  against  said  Mnrpby 
&  Bolanz,  in  favor  of  said  Peck,  was  a  valid 
subsisting  Judgment  in  force  and  effect  in 
February,  1903,  and  allege  that  on  Septem- 
ber 8,  1898,  said  Murphy  and  said  Bolans 
filed  their  petition  for  adjudication  in  bank- 
ruptcy, in  the  United  States  District  Court, 
and  were  adjudged  bankrupts;  that  said 
Peck  Judgment  was  scheduled  by  them  re- 
spectively as  a  liability  against  them,  and 
tbat  Peck  proved  up  his  said  Judgment 
against  them  in  said  court,  and  the  sane 
was  allowed  and  established  by  said  court, 
as  a  provable  claim  against  them  in  faror 
of  said  Peck.  That  on  June  8,  1899,  said 
Murphy  and  said  Bolanz  were  duly  discharg- 
ed of  all  their  said  debts  by  said  court,  and 
said  Peck  Judgment  was  thereby  discharged 
against  them.  They  further  aver,  among  oth- 
er things  we  deem  unnecessary  to  state,  tbat 
on  the  29th  of  December,  1903,  said  Bolanx 
and  his  wife  and  said  Murphy  filed  in  tbe 
Forty-Fourth  district  court  of  Dallas  coun- 
ty, their  petition  against  said  Kruegel  and 
said  Peck,  and  against  said  Johiuron,  as  sher- 
iff of  Dallas  county,  said  cause  being  styled 
and  numbered  on  the  docket  of  said  court, 
"Cbas.  F.  Bolanz,  et  al.  v.  Herman  Kruegel 
et  al.,  No.  23151,"  in  which  suit  said  plain- 
tiffs alleged,  among  other  things,  that  in  Sep- 
tember, 1898,  said  J.  P.  Murphy  and  said 
Chas.  F.  Bolanz  each,  were  on  their  own 
petition,  adjudged  bankrupt  by  the  United 
States  District  Court  at  Dallas;   and  tbat 
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on  Jane  8,  1899,  they  each  received  from 
aald  court  their  dischargee  In  bankruptcy, 
dlBcharglng  each  of  them  from  all  debts  and 
claims  against  them  which  existed  on  Sep- 
tember 8, 1896.  That  In  said  bankruptcy  pro- 
ceedings, said  judgment  of  said  Peck  was 
scheduled  by  them  as  part  of  their  liabili- 
ties, and  same  was  duly  proved  up  by  said 
Peck  against  them  and  allowed  by  the  ref- 
eree In  bankruptcy,  that  the  same  was  a 
provable  claim  against  them  in  bankruptcy, 
etc;  and  that  they  and  each  of  them,  and 
said  firm  of  Murphy, &  Bolanz,  bad  been  re- 
leased and  discharged  from  all  liability  on 
said  Judgment  thereby.  That  on  November 
23,  1901,  said  Forty-Fourth  district  court  did 
render  a  Judgment  in  said  case,  and  among 
other  matters  did  adjudge  and  decree  that 
said  J.  P.  Murphy  and  said  Cbas.  F.  Bolanz 
and  said  Murphy  &  Bolanz  were  discharged 
by  their  said  bankruptcy  from  liability  on 
said  Judgment  of  said  Peck. 

The  appellant,  Kruegel,  by  sui^lemental 
motion  filed  September  4,  1014,  demurred 
generally  and  specially  to  appellee's  answers, 
and  in  reply  thereto  admitted  that  J.  P.  Mur- 
phy and  Cbas.  F.  Bolanz  each  received  a 
general  discharge  in  bankruptcy  from  the 
federal  court  at  DaUas,  sltttog  in  bankruptcy 
on  or  about  the  dates  mentioned  In  am)ellees' 
answer,  bat  denied  that  the  firm  of  Murphy 
&  Bolanz,  ever  received  any  such  discharge. 
He  farther  denied  that  the  discharge  receiv- 
ed by  the  said  J.  P.  Murphy  and  Ghas.  F. 
Bolanz  released  them  or  either  of  them,  or 
the  firm  of  Murphy  &  Bolanz,  from  liability 
on  the  Peck  Judgment  He  alleges  that  the 
discharge  the  said  J.  P.  Murphy  and  Charles 
F.  Bolanz  received  released  them  only  from 
such  debts  and  liabilities  as  are  not  specially 
excepted  by  law  from  the  operation  of  a 
discharge  in  bankruptcy,  and  that  the  Peck 
Judgment  is  such  a  debt  as  is  specially  ex- 
cepted by  law  from  such  discharge;  "that 
said  Judgment  claim  was  feloniously  and 
corruptly  created  by  the  bankrupts  3.  P. 
Uarphy  and  Charles  F.  Bolanz,  on  felonish 
fraud,  having  on  or  about  July,  1893,  as  a 
firm  of  investment  bankers,  styled  Murphy 
&  Bolanz,  in  a  fiduciary  capacity  feloniously 
misappropriated  to  themselves  and  embezzled 
said  H.  D.  Peck's  cash  money  held  by  them 
and  to  be  by  them  loaned  and  Invested  in 
real  estate  loans  and  security  for  said  Peck's 
sole  use  and  benefit,  on  commission  to  be 
paid  by  the  borrower  of  the  money.  And  all 
under  false  and  pretended  temporary  Insol- 
vency and  a  premeditated,  prearranged  and 
fraudulent  business  failure  and  deed  of  as- 
signment dated  July  25, 1893,  to  hinder,  delay, 
deceive,  cheat,  and  swindle  their  over  400 
patrons,"  eta  Appellant,  Kruegel,  also  ad- 
mits the  rendition  of  the  judgment  of  the 
Forty-Fourth  district  court,  rendered  No- 
vember 23,  1904,  in  case  No.  23151  as  plead- 
ed by  defendants  adjudging  that  they  were 
discharged  in  bankruptcy  from  said  Peck 
1MS.W.-^ 


judgment,  but  avers  in  substance  that  said 
judgment  was  null  and  void:  First,  because 
the  federal  courts  have  exclusive  jurisdic- 
tion over  all  bankruptcy  matters;  second, 
because  at  the  time  of  the  rendition  of  said 
judgment  in  case  No.  23151,  Judge  Morgan 
was  Judge  of  said  court  and  presided  at  the 
trial  and  Judgment,  and  he,  with  a  number 
of  others,  were  creditors  of  said  Murphy  & 
Bolanz,  and  that  he  in  a  fraudulent  arrange- 
ment with  them  was  paid  In  full  whUe  Peck 
and  the  others  got  nothing  and  that  he  was 
thus  disqnaUfled  to  preside  and  that  appel- 
lant protested  to  his  presiding,  etc. ;  third, 
because  an  inspection  of  the  said  Judgment 
shows  that  appellant  and  the  clerk  of  said 
court,  H.  W.  Jones,  and  his  successors  in 
office,  were  enjoined  and  restrained  from 
issuing  or  causing  to  be  Issued  any  other  and 
further  execution  on  said  judgment,  and 
said  sheriff  Johnson  and  his  successors  in 
office  were  enjoined  from  levying  any  exe- 
cution on  any  property  of  said  defendants, 
and  that  said  Jones  was  therefore  disquali- 
fied from  performing  any  clerical  duties  in 
said  suit,  because  he  must  have  been  a  par- 
ty to  the  suit.  And  therefore  everything 
connected  with  said  Judgment  was  and  is 
void. 

He  also  farther  pleaded,  as  ground  why 
limitation  did  not  run  against  him,  that  by 
said  Judgment  in  No.  23151,  be  and  the  dis- 
trict clerk  and  his  successors  were  perpetual- 
ly enjoined  from  having  issued  and  from 
issuing  any  execution  on  said  Peck  Judg- 
ment and  said  Johnson,  as  sheriff  and  his 
successors  were  by  said  judgment  perpetual- 
ly enjoined  from  levying  any  execution  is- 
sued thereon,  "and  thereby  attempted  to  in- 
validate, repudiate,  and  confiscate  said  judg- 
ment and  to  show  to  the  world  that  relator 
(Kruegel)  had  no  such  vaUd  Judgment  as  he 
claimed,  and  consequently  no  cause  of  action, 
and  thereby  concealed  from  Kruegel  his  cause 
of  action  or  the  &ct  that  he  had  one,  and 
misled  him  to  believe  that  he  had  no  cause 
of  action  against  respondent  Johnson,  as 
sheriff;  whether  he  was  misled,  or  believed 
it,  or  not,  it  was  sufficient  If  he  could  have 
thereby  been  misled  to  believe  It;"  and  fraud 
and  concealment  of  fraud  and  of  cause  of 
action,  as  well  as  Injunction,  suspends  the 
running  of  the  statute  of  limitation  until 
the  injunction  is  dissolved. 

Appellant  Kruegel  further  pleaded.  In  sub- 
stance, that  appellees.  In  November,  1905,  by 
a  cross-action  filed  in  case  No.  12634,  Herman 
Kruegel  v.  Murphy  &  Bolanz  et  al.,  then 
pending  ini  the  Fourteenth  district  court  of 
Dallas  county,  in  a  motion  for  penalty  pro- 
ceeding identical  to  this,  recovered  a  Judg- 
ment perpetually  enjoining  appellant  from 
bringing,  instl^ting,  and  prosecuting  any 
more  suits,  motions,  or  proceedings  against 
these  appellees  for  the  failure  of  appellee 
Johnson  to  execute  and  return  the  execution 
involred  In  this  suit,  and  that  hy  reason 
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of  said  Jndgment  of  (Ae  Forty-Fourth  dis- 
trict court  of  November  23,  1904,  In  case  No. 
23151,  and  of  aald  Judgment  of  the  Four- 
teenth district  court  in  case  No.  12634,  de- 
fendants are  estopped  to  plead  limitation, 
and  he  pleads  said  Judgments  as  a  bar  to  the 
running  of  the  statute  of  limitations. 

On  October  29,  1914,  the  case  was  called 
for  trial,  and  the  appellees'  general  and  spe- 
cial exceptions  to  appellant's  motion  were 
presented  and  sustained,  and  said  motion 
dismissed.  Judgment  was  thereupon  render- 
ed that  appellant,  Kruegel,  take  nothing  by 
his  suit,  and  that  appellees  recover  their 
costs.  From  this  Judgment,  Kruegel  ap- 
pealed. 

There  are  numerous  assignments  of  error, 
but  we  shall  not  state  and  discuss  them  in 
detail.  Neither  of  them,  we  think.  Is  briefed 
as  required  by  the  rules  prescribed  by  the 
Supreme  Ck>urt  for  the  preparation  of  cases 
for  submission  in  this  court  The  principal 
questions  arising  on  the  appeal  are:  (1)  Do 
appellant's  pleadings  show  upon  their  face 
that  the  cause  of  action  alleged  was  barred 
by  the  statute  of  limitation  at  the  time  the 
original  motion  of  appellant  was  filed?  (2) 
Were  said  pleadings  obnoxious  to  a  general 
demurrer  on  the  ground  that  they  showed  no 
cause  of  action  against  appellees  which  ap- 
pellant was  entitled  to  maintain?  The  sec- 
ond of  these  questions  at  least  Is  fundamen- 
tal. 

[1,1]  According  to  the  allegations  of  ap- 
pellant's amended  motion  the  execution  which 
the  appellee  Johnson,  as  sheriff  of  Dallas 
county.  Is  charged  with  having  failed  to  levy 
and  return  was  Issued  on  the  3d  day  of  Feb- 
ruary, 1903,  and  the  original  motion  charging 
him  with  a  dereliction  of  duty  in  failing  to 
do  so  was  not  filed  until  April  28,  1914.  The 
period  of  limitation  prescribed  by  onr  stat- 
ute in  a  case  of  this  character  is  6  years. 
And  an  execution  when  issued  and  placed  In 
the  hands  of  an  otBcer  is  returnable  to  the 
first  day  of  the  next  terra  of  the  court,  or  in 
30,  60,  or  90  days,  if  so  directed  by  the  plain- 
tiff, his  agent  or  attorney.  Vernon's  Sayles' 
Texas  Statute,  art  S730.  If  no  return  day  is 
specified  In  the  execution,  it  Is  returnable  on 
the  first  day  of  the  next  term  of  the  court 
from  whence  it  is  Issued.  Tillman  v.  McDon- 
ough,  2  Wlllson,  Cas.  Civ.  Ct  App.  {  52.  The 
record  does  not  disclose  whether  or  not  a  re- 
turn day  was  specified  in  the  execution  In 
question,  but  whether  there  was  or  was  not 
is  Immaterial  here.  The  longest  time  that 
could  lawfully  Intervene  between  the  Issu- 
ance of  appellant's  execution  and  the  date 
when  it  should  be  returned  was  90  days,  and 
considering  that  appellant's  alleged  cause  of 
action  accmed  90  days  after  the  issuance  of 
the  execution,  and  that  limitation  began  to 
run  from  that  date,  more  than  10  years  had 
elapsed  before  the  filing  of  his  motion  here- 
in, and  any  right  of  action  he  may  have  had 
by  reason  of  the  failure  of  tMPpellee  Johnson 


to  execute  and  return  said  execution  was 
tmrred,  nnless  the  statute  of  limitation  did 
not  nm  because  of  some  one  or  all  of  the 
matters  alleged  in  avoidance  of  appellee's 
plea  thereof. 

[t]  The  matters  alleged,  as  reasons  why 
the  statute  of  limitation  did  not  mn  and 
could  not  be  invoked  as  a  bar  to  appellant's 
right  of  recovery,  are:  (1)  That  by  a  Judg- 
ment rendered  in  the  district  court  of  Dallas 
county  on  November  23,  1904,  In  cause  No. 
23151,  styled  Charles  F.  Bolanz  et  aL  v.  ECer- 
man  Kruegel  et  al.,  it  was  adjudged  that  J. 
P.  Murphy  and  Charles  F.  Bolanz  and  the 
firm  of  Mutphy  &  Bolanz  were,  by  their  dis- 
charges in  bankruptcy,  released  and  discharg- 
ed from  liability  on  the  Peck  Judgm«it,  and 
the  issuance  and  levy  of  any  execution  under 
said  Jndgment  on  the  property  of  the  said 
Murphy  &  Bolanz,  or  either  of  them,  per- 
petually enjoined;  (2)  that  an  attempt  was 
made  by  the  procurement  of  said  Judgment 
to  thereby  Invalidate,  repudiate,  and  confis- 
cate the  Peck  Judgment  and  to  show  that 
appellant  Kmegel,  had  no  valid  Judgment 
against  Murphy  &  Bolanz,  as  claimed  by  blm, 
and  consequently  no  cause  of  action  against 
appeUee  Johnson,  and  thereby  concealed  from 
appellant  Kruegel,  his  cause  of  action,  of 
the  fact  that  he  had  one  and  misled  him  to 
believe  that  he  had  no  cause  of  action  against 
appellee  Johnson  as  sheriff,  and,  vliether  he 
was  misled,  or  believed  it  or  not.  It  was  suf- 
ficient if  he  could  have  thereby  been  misled  to 
believe  it ;  and  (3)  that  the  appellees  herein, 
on  a  cross-bill  filed  in  cause  No.  12634,  styled 
Herman  Kruegel  v.  Murphy  &  Bolanz  et  al., 
X)endlng  In  the  E\>urteenth  district  court  of 
Dallas  county,  a  proceeding  identical  with  the 
present  one,  recovered  a  Judgment  perpetu- 
ally enjoining  appellant  from  bringing  and 
prosecuting  any  more  suits,  motions,  or  pro- 
ceedings against  them  on  the  alleged  cause  of 
action  in  this  suit  It  is  clear,  we  think, 
that  neither  the  first  nor  the  second  forego- 
ing matter  alleged  by  the  appellant  was  snf- 
fident  to  prevent  the  operation  and  bar  of 
the  statute  of  limitation.  The  Judgment  en- 
joining the  issuance  and  levy  of  execntlan 
under  the  Peck  Judgment  was  rendered,  ac- 
cording to  appellant's  pleadings,  long  after 
the  Issuance  and  return  day  of  the  execution, 
which  he  charges  appellee  Johnson  refused 
to  levy  and  return,  and  in  no  sense  restrained 
or  attempted  to  restrain  the  appellant  from 
proceeding  against  the  said  Johnson,  under 
the  articles  of  the  statute  upon  whidi  the 
present  action  is  based,  for  the  alleged  fall- 
ure  on  his  part  to  levy  and  return  said  exe- 
cution. Said  Judgment  according  to  appel- 
lant's allegations,  had  no  other  effect  than  to 
enjoin  the  levy  of  any  execution  whidi  may 
have  been  In  the  hands  of  the  appellee  John- 
son at  the  date  of  its  rendition,  and  the  issu- 
ance and  levy  of  any  executlcm  subsequent  to 
the  rendition  thereof.  It  did  not  therefore 
interruj;>t  the  running  of  the  statute  of  lim- 
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Itation  and  anthortoe  tbe  maintenance  of  this 
proceeding. 

[4,  S]  The  allegations  to  the  effect  that  said 
Judgment  was  procured  for  the  purpose  and 
with  the  Intent  to  show  that  appellant,  Krue- 
gel,  had  no  valid  Judgment  against  Murphy 
&  Bolanz  and  consequently  no  cause  of  action 
against  appellee  Johnson,  and  thereby  con- 
cealed from  appelant  his  cause  of  action,  or 
the  fact  that  he  had  one  and  misled  him  to 
beUeve  that  he  had  no  cause  of  action  against 
mKtoUoCi  etc.,  are  insufficient  to  show  any  le- 
gal reason  why  the  statute  of  limitation  did 
not  commence  and  continue  to  run  against 
appellant's  alleged  cause  of  action.  If  It  can 
be  said  that  the  intent  charged,  and  the  man- 
nw  of  the  alleged  concealment  of  appellant's 
cause  of  action  from  blm  and  its  effect  to  mis- 
lead him  as  claimed,  would,  in  any  eirent,  un- 
der requisite  or  necessary  allegations,  be  auf- 
fldoit  to  prevent  the  running  of  the  statute  of 
limitation  antll  it  was,  or  by  the  use  of  rea- 
sonable diligence  migiit  have  been,  discovered 
by  bim,  stUl  we  think  appellant  has  failed  to 
make  sudi  aUegati<»is.  It  is  a  well-estab- 
lished rule  of  law  that  when  the  fraud  relied 
upon  to  prevent  the  running  of  limitation  is 
unknown  to  the  injured  party,  or  is  conceal- 
ed, lapse  of  time  will  not  be  laches  which 
bars  relief,  unless  such  party  has  failed  to 
use  reasonable  diligence  to  discover  the  fraud. 
But  it  is  equally  well  settled  In  this  state 
that  fraud  prevents  the  running  of  the  stat- 
ute of  limitations  only  until  the  fraud  is  dis- 
covered, or  until  by  the  exercise  of  reasmi- 
aUe  diligence  it  might  have  been  discovered. 
Munson  v.  Hallowell,  26  Tex.  47S,  84  Am.  Dec. 
682;  Anding  v.  Perkins,  29  Tex.  348:  Bre- 
mond  V.  McLean,  46  Tex.  10;  Bass  v.  James, 
83  Tex.  110,  18  S.  W.  336;  Boren  v.  Boroi, 
38  Tex.  Civ.  App.  188.  86  S.  W.  48.  It  is  not 
averred  by  tbe  i4)peUant  when  he  discovered 
the  alleged  purpoae  and  fraud  of  the  appellee 
J<Ansoa  and  otiters,  In  obtaining  the  Judg- 
ment enjoining  the  issuance  and  levy  of  ex- 
ecotion  under  the  Peck  Judgment,  or  when 
he  realised  or  discovered  that  he  had  been 
misled  thereby  to  believe  he  had  no  cause  of 
action  against  the  said  Johnson  for  failing 
to  execute  and  return  the  execution  issued  on 
■aid  Peck  Judgmoit  In  February,  1903.  Nor 
does  he  allege  what  diligence  he  used  to  dis- 
cover the  alleged  fraud  or  that  it  could  not 
have  been  discovered  by  the  exercise  of  rea- 
sonable diligence  In  time  to  have  enabled  him 
to  institute  this  proceeding,  before  the  bar 
of  statute  of  limitation.  His  allegations  of 
fraud  and  the  alleged  effect  of  the  Judgment 
restraining  the  Issuance  and  levy  of  execution 
on  the  Peck  Judgment  were  not  therefore  suf- 
flctoit  to  show  that  his  alleged  cause  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tion, and  consequently  that  his  motion  did 
not  disclose  on  Its  face  that  It  was  subject  to 
appellee's  plea  of  limitation  by  demurrer. 

[S]  We  think,  however,  that  the  third 
matter  mentioned  above  and  alleged  by  tbe 


appellant  in  bis  supplemental  motion  was 
snlfident  to  show  that  appellee's  q>ecial  de- 
murrer, asserting  that  It  appeared  from  ap- 
pellant's amended  motion  filed  herein  that 
his  cause  of  action  was  barred  by  limitations, 
was  not  well  taken.  As  has  been  seen,  the 
matter  alleged  and  here  referred  to  was  that 
tbe  appellees  had  obtained,  by  a  cross-action 
filed  in  the  suit  of  the  appellant,  Herman 
Kruegel  v.  Murphy  &  Bolanx,  No.  12634, 
thm  pending  In  tbe  district  court  of  Dallas 
county,  Tex.,  a  Judgment  perpetually  en- 
joining and  restraining  bim  from  thereafter 
bringing  or  prosecuting  suit,  motion,  or 
proceeding  against  appellee  Johnson  for  fall- 
ing or  refusing  to  levy  and  return  the  execu- 
tion Issued  on  tbe  Peck  judgment  on  the  3d 
day  of  February,  1003.  The  failure  to  levy 
that  execution  as  directed  by  appellant  and 
to  make  return  thereof  is  the  basis  of  the 
present  proceeding,  and  the  Judgment  ren- 
dered in  the  cross-action  mentioned  enjoin- 
ing appellant  from  thereafter  bringing  or 
prosecuting  any  suit  or  proceeding  against 
appellee  Johnson  for  such  failure  or  refusal 
was  according  to  appellant's  allegations,  ob- 
tained in  November,  1905.  This  was  long 
before  the  time  had  expired  under  the  stat- 
ute of  limitations,  within  which  appellant 
was  authorised  to  file  a  motion  against  ap- 
pellee Johnson,  under  the  articles  of  the  stat- 
ute hereinbefore  referred  to,  to  recover  the 
penalty  denounced  in  said  statutes  for  the 
alleged  failure  to  execute  and  return  bis 
said  execution.  He  was  entitled,  so  far  as 
the  question  of  limitations  is  concerned,  to 
the  full  period  of  6  years  from  the  date  his 
alleged  cause  of  action  accrued  to  institute 
a  proceeding  to  recover  said  penalty,  and 
as  he  was  derived  of  tbe  greater  portion 
of  that  time  by  the  Judgment  restraining 
him  from  brin^g  and  prosecuting  such  a 
proceeding,  the  running  of  limitation  was 
thereby  snspeaded,  and  his  right,  if  any  be 
otherwise  liad  to  maintain  the  same,  was  not 
barred. 

[7]  But  the  trial  court,  in  addition  to  hold- 
ing that  appellant's  motion  showed  upon  its 
face  that  his  cause  of  action  was  barred  by 
the  statute  of  limitations,  held,  In  effect,  tn 
sustaining  appellee's  general  demurrer,  that 
appellant's  pleadings  were  Insufficient  to 
stiow  a  canse  of  action,  which  be  was  entitled 
to  maintain,  and  this  ruling  gives  rise  to 
the  second  principal  question  stated  in  the 
former  part  of  this  opinion,  which  we  are 
called  upon  to  decide.  The  trial  court,  as 
shown  by  conclusions  of  law  filed,  held  that 
if  appellant  "was  enjoined,  as  he  pleads  be 
was,  then  he  has  had  no  right  to  bring  this 
action."  Appellant  complains  of  this  hold- 
ing of  tbe  court  and  says,  in  effect,  and  cor- 
rectly so  we  think,  that  the  same  had  ref- 
erence to  his  plea  Uiat  he  had  been  enjoined 
from  bringing  any  suit  or  proceeding  based 
on  his  alleged  cause  of  action.    In  ttais  rule 
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of  the  court  we  think  there  was  no  error. 
The  appellant  pleaded,  as  we  have  seen,  in 
substance,  that  the  appellee  Johnson  in  No- 
vember, 1905,  in  a  cross-action  filed  In  an 
identical  proceeding  with  the  present  one 
then  pending  in  the  Fourteenth  district 
court  of  Dallas  county,  Tex.,  and  styled  Her- 
man Kruegel  t.  Murphy  &  Bolans  et  al.,  Na 
12634,  recovered  a  Judgment  in  said  court 
against  appellant  perpetually  enjoining  and 
restraining  him  from  bringing  and  prosecut- 
ing any  more  suits,  motions,  or  proceedings 
against  appellee  and  the  sureties  on  his  ofiB- 
dal  bond  to  recover,  under  artides  3776  and 
3777  of  the  statute,  the  amount  of  the  Peck 
Judgment  mentioned  above  for  the  failure  on 
the  part  of  the  said  Johnson  to  levy  and  re- 
turn, as  directed,  the  execution  issued  an^ 
placed  in  his  hands  under  said  Judgment 
on  February  3,  1903,  and  nothing  is  alleg- 
ed to  relieve  appellant  of  the  legal  effect  of 
said  injunctive  Judgment  So  far  as  the 
pleadings  show  said  Judgment  restraining 
appellant  from  bringing  and  prosecuting  a 
proceeding  of  the  character  now  before  this 
court  against  appellee  and  his  sureties  has 
never  been  appealed  from  or  set  aside,  and 
is  now,  and  was  at  the  time  this  proceeding 
was  instituted,  in  full  force,  and  binding  on 
appellant  It  thus  appearing  by  appellant's 
own  pleadings  that  he  had  been  enjoined 
by  a  Judgment  of  a  court  of  competent  Juris- 
diction from  bringing  and  prosecuting  this 
action  or  proceeding,  and  it  not  appearing 
by  appropriate  allegatlcnui  that  said  Judg- 
ment had  been  appealed  from  or  set  aside 
and  annulled,  the  general  demurrer  of  ap- 
pellees was  by  the  trial -court  properly  sus- 
tained. 

[8, 1]  It  is  assigned  that: 

"T^e  court  erred  when  respondent's  counsel 
had  closed  Ms  argument  In  support  of  respond- 
ent's [appellee's]  general  and  special  demurrers 
to  relator's  [appellant's]  motion  for  penalty, 
and  relator  was  about  to  make  counter  argument 
thereto  and  just  begun,  and  as  well  argument  in 
support  of  bis  own  general  and  special  demurrers 
to  respondent's  special  answers,  and  then  excus- 
ing the  jury  which  had  been  impaneled  and  the 
parties  in  the  case  until  next  morning  at  9 
o'clock  a.  m.  to  ^o  into  trial  of  another  case,  and 
then  next  mommg  at  9  o'clock  a.  m.,  without 
giving  relator  an  opportunity  to  be  heard  or  gay 
or  argue  anything  in  opposition  to  respondent's 
argument  and  demurrers  and  as  well  in  support 
of  his  own  demurrers  to  respondent's  special 
answers,  and  in  dismissing  the  case  or  motion 
thereon,  and  without  even  giving  relator  an  op- 
portunity to  amend  if  he  could  amend  his  plead- 
ing if  insufficient  or  defective  in  law." 

This  asslgmneat  of  error  Is  not  entitled  to 
cionsideratlon,  because;  (1)  It  presents  two 
separate  and  unrelated  questions;  and  (2) 
because  there  is  not  subjoined  thereto,  or  to 
either  of  the  propositions  urged  thereunder, 
a  brief  statement  in  substance  of  such  pro- 
ceedings, or  part  thereof,  contained  in  the 
record  as  is  necessary  and  sufficient  to  ex- 
plain and  support  the  contention  made,  as  is 
required  by  rule  31  (142  S.  W.  xlll),  preecribed 


by  the  Sapreme  Court  In  regard  to  the  brief- 
ing of  cases  for  submission  in  this  court 
The  substance  of  the  bill  of  exertions  re- 
served to  the  action  of  the  (tourt  here  com- 
plained of,  showing  that  such  action  was  tak- 
en, should  have  been  stated  in  support  of  the 
assignment  and  propositions  thereunder,  at 
least  the  page  of  the  transcript  where  such  a 
bill  could  be  found  should  have  been  stated. 
Neither  of  these  tilings  was  d^ne.  Indeed, 
there  is  no  statement  whatever  in  support  of 
the  propositions  contended  for.  Appellant 
contents  himself  by  simply  stating  that  "none 
seems  necessary." 

[10]  But  however,  if  we  were  disposed  to 
consider  the  assignment  of  error,  we  are'  not 
prepared  to  say  the  same  points  out  reversi- 
ble error.  We  have  discovered  in  the  tran- 
script, without  the  aid  the  mlea  require  ap- 
pellant to  give  us  by  his  brief,  a  bill  of  ex- 
ception purporting  to  Iiave  been  taken  and 
reserved  to  the  action  of  the  dOort  here  com- 
plained of;  but  neither  the  assignment  of 
.error  nor  the  said  bill  of  exceptiwis  states 
that  appellant  asked  leave  before  or  after  the 
court  sustained  appellee's  exertions  to  his 
motion  and  dismissed  hia  case  to  amend  his 
pleadings  or  that  appellant  desired  to  do  so. 
If  appellant  desired  to  amend  his  motion 
after  the  court  sustained  appellee's  demur- 
rers thereto,,  he  should  have  reqnested  per- 
mission of  the  court  to  do  so,  and  upon  re- 
fusal of  such  request  he  should  iiave  reserv- 
ed a  biU  of  exoepti(m  to  such  refusal  and 
made  It  appear  afDrmatlvely  thereby  that 
such  request  had  been  made  and  refused. 
This  the  record  fails  to  show  be  did. 

[11]  In  reference  to  the  complaint  that  the 
court  sustained  appellee's  demurrers  to  ap- 
pellant's m'oti<m  without  hearing  a  reply 
argument  by  appellant  and  refused  to  allow 
appellant  to  argue  his  exertions  to  the  spe- 
cial answer  of  api)eliees,  it  la  Bumdent  to 
say  ttiat  such  action  on  the  part  of  the  court 
was  largely  discretionary,  and  affords  no 
sufficient  ground  for  a  reversal  of  the  case, 
unless  it  is  made  clearly  to  appear  that  he 
abused  hia  discretion,  to  the  prejudice  of  ap- 
pellant No  such  abuse  appears  by  the  rec- 
ord sent  to  this  court  On  the  contrary,  we 
think  It  appears  that  appellant  has  not  been 
injured  by  the  ruling  of  the  court  in  these 
particulars.  This  is  tot  the  reason  that  ap- 
pellant's pleadings  showed,  and  ttie  trial 
court  BO  held,  as  her^nbefore  pointed  out, 
that  appellees  had  procured  in  November, 
1905,  in  a  court  of  competent  Jnrladlctton, 
a  Judgment  which  had  not  been  set  aside  or 
annulled,  enjoining  and  restraining  appellant 
from  bringing  and  prosecuting  any  suit  or 
proceeding  against  appellee  for  his  failure  to 
execute  and  return  the  execution  issued 
February  3,  1903,  which  alleged  faUnre  is 
the  basis  of  this  action. 

[12]  The  appellant  further  asserts  that  the 
trial  court  stopped  him  while  he  was  read- 
ing his  amended  motioa  for  a  new  tilal 
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bereln  and  caused  an  order  to  be  entered  of 
record  striking  ont  and  dismissing  said  mo- 
tion, aa  a  file  paper  in  this  suit.  This  action 
of  the  conrt  Is  complained  of  and  made  the 
basis  of  appellant's  fonrth  assignment  of  er- 
ror. This  assignment,  however,  like  the  one 
Just  discussed,  Is  not  entitled  to  consldera- 
tton  for  the  reason  that  neither  It  ntx  the 
propositions  advanced  under  It  Is  supported 
by  the  statement  required  by  rule  31  promul- 
gated by  the  Supreme  C!ourt  for  brlellng  cas- 
es for  submission  In  the  Courts  of  Civil  Ap- 
peals. Neither  the  order  claimed  to  have 
been  entered  dismissing  the  motion  for  a  new 
trial  nor  a  bill  of  exceptions  reserved  to  the 
action  of  the  court  la  copied  or  its  substance 
stated  in  the  brief  In  support  of  the  as- 
signment. Nor  are  we  referred  to  the  page 
of  the  transcript  where  such  an  order  or  bill 
of  exceptions  may  be  found.  In  fact  no 
statement  whatever  in  support  of  the  as- 
signment or  any  proposition  under  It  is  made. 

[IS,  14]  We  find,  however,  In  going  through 
the  transcript,  what  purports  to  be  an  order 
dismissing  appellant's  motion  for  a  new  trial 
and  what  purports  to  be  a  bill  of  exertions 
taken  to  such  action  of  the  court.  In  ex- 
planation of  this  bill  of  exceptions  the  trial 
court  says,  In  efTect,  that  appellant's  said  mo- 
tion was  dismissed  because  of  appellant's 
cruel  and  wanton  attack  therein  on  Judge 
Morgan,  formerly  judge  of  the  Forty-Fourth 
district  court  of  Dallas  County.  If,  however, 
we  were  disposed  to  waive  the  defective 
briefing  of  the  assignment  of  error,  we  would 
not  feel  authorized  to  reverse  the  case  be- 
cause of  the  matter  therein  complained  of, 
notwithstanding  the  cJourt  may  have  erred 
la  strllcing  out  appellant's  motion  for  a  new 
trlaL  While  the  court  was  probably  author- 
ized to  require  the  appellant  to  eliminate 
from  said  motion  any  irrelevant  and  scur- 
rilous matter,  he  was  not,  we  are  inclined  to 
think,  authorized  because  thereof  to  strike 
out  the  entire  motion.  But  if  the  court  was 
not  authorized  to  strike  out  and  refuse  to 
consider  appellant's  m'otlon  for  a  new  trial, 
and  if  the  ruling  was  properly  presented  by 
brief  for  review  In  this  court,  the  action 
does  not  authorize  a  reversal  of  the  case. 
The  case  went  oS  on  demurrers  to  appel- 
lant's petition  or  m'otlon,  and  no  motion  for 
a  new  trial  in  the  district  court  was  essen- 
tial to  appellant's  right  to  have  tliat  court's 
action  reviewed  on  appeal.  This  being  true 
be  has  suffered  no  material  injury  by  the 
dismissal  of  said  motion  by  the  trial  court, 
and  that  action  can  furnish  no  sufficient 
reason  for  a  reversaL 

The  assignments  of  error  that  have  not 
been  mentioned  are  not  entitled  to  be  con- 
sidered, because  not  briefed  In  accordance 
with  the  rules,  or  have  been  disposed  of 
against  appellant  by  what  we  have  already 
said,  or  disclose  no  reversible  error. 

The  Judgment  of  the  court  below  Is  af- 
flimed. 


W.  T.  SAWLEIGH  MEDICAL  CO.  v.  PITK- 
PATRICK  etal.    (Na  85TO.)« 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Feb.  16,  1916.    Rehearing  Denied 

March  22.  1916.) 

1.  MOROPOUSS  9=s>17(2)  —  COITTBACI  IN   RB- 

siBAiNT  or  Tradb— Btatdtx. 

A  contract,  whereby  defendant  agreed  to 
buy  only  from  a  medical  company,  and  that  the 
goods  80  purchased  sliould  be  resold  by  him  at 
definite  prices,  fixed  by  the  medical  company, 
and  that  he  ^ould  have  no  other  business  or 
employment,  was  violative  of  Rev.  St.  1911,  arts. 
7796,  7798,  the  Texas  AnU-Trust  Act,  as  m  re- 
straint of  trade,  and  illegal  and  void  under  ar- 
Ucle  7799. 

[IQd.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  1 13 ;  Dec.  Dig.  «S=>17(2).] 

2.  COMKBBOE    9s>40(l)    —    STATB    ANTI-TaaST 

Act  —  Mkrchandise  ih  Intebstate  Com- 

Mzacs. 

Where  defendant,  a  resident  of  Texas, 
agreed  with  an  Illinois  medical  company  that  it 
should  sell  him  goods  at  wholesale  prices,  to  be 
shipped  to  him  in  I'exaB,  he  further  agreeing 
to  buy  only  from  the  company,  to  resell  at 
prices  fixed  by  it,  and  to  have  no  other  business, 
such  contract,  violative  of  the  Texas  Anti- 
Trust  Act  (Rev.  St.  1911,  arts.  7796,  7798), 
was  not  enforceable  as  touching  merchandise  in 
interstate  commerce,  because  the  recited  agree- 
ments relative  to  the  sale  at  fixed  prices,  etc., 
operative  after  title  to  the  goods  passed  to  de- 
fendant upon  their  arrival  in  Texas,  rendered 
the  whole  contract  illegal  and  void. 

[Ed.  Note. — E\>r  other  cases,  see  Commerce, 
Cent  Dig.  {{  29,  30;    Dec  Dig.  «s>40(l).] 

Error  from  District  Court,  Coleman  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Suit  by  the  W.  T.  Rawleigh  Medical  Com- 
pany against  R.  P.«Fltzpatrick  and  others. 
To  review  a  Judgment  for  defendants,  plain- 
tiff brings  error.    Affirmed. 

Suodgrass,  Dibrell  &  Snodgrass,  of  Cole- 
man, for  plaintiff  in  error.  Critz  &  Wood- 
ward, of  Coleman,  for  defendants  in  error. 

RICE,  J.  This  suit  was  brought  by  the 
W.  T.  Rawleigh  Medical  Company,  a  private 
corporation  of  EYeeport,  III.,  plaintiff  in  er- 
ror, against  R.  P.  Fltzpatrick,  J.  E.  Seymour, 
and  C.  L.  Grable,  defendants  in  error,  to  re- 
cover 1676.26,  a  balance  claimed  to  be  due 
it  by  the  former  for  merchandise  sold  by  it 
to  him,  payment  of  which  was  guaranteed 
by  said  Seymour  and  Grable.  It  was  al- 
leged by  plaintiff  In  error  that  on  the  23d 
of  November,  1909,  it  entered  into  a  written 
contract  with  said  R.  P.  Fltzpatrick,  the  per- 
formance of  which  was  guaranteed  by  said 
Seymour  and  Grable,  whereby,  in  considera- 
tion that  plaintiff  in  error  would  sell  to  him 
on  credit,  at  wholesale  prices,  to  be  sold  by 
him  at  retail,  certain  merchandise  therein 
mentioned,  to  be  shipped  to  htm  from  Free- 
port,  111.,  to  Loraine,  Tex.,  he  bound  himseU  to 
pay  for  said  merchandise  at  certain  stipu- 
lated times,  and,  among  other  things,  agreed 
to  sell  no  other  goods  than  those  sold  him 
by  said  company,  and  to  sell  all  such  goods 
at  regular  retail  prices  to  be  Indicated  by 
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said  company,  and  to  bare  no  other  bosiness 
or  employment;  which  contract  was  anb- 
ject  to  acceptance  by  plaintiff  In  error  at  its 
home  office,  and  to  continue  In  force  only  so 
long  aa  hla  said  account  and  the  amount  of 
his  purchases  were  satisfactory  to  said  com- 
pany. Defendants  In  error,  among  other 
things,  Interposed  a  general  demurrer  to 
plaintiff's  petition,  on  the  ground  that  said 
contract  above  set  out,  upon  which  the  suit 
is  based.  Is  ylolatlve  of  the  anti-trust  stat- 
utes of  this  state,  which  demurrer  was  sus- 
tained, and,  plaintiff  refusing  to  amend,  the 
suit  was  dismissed,  from  which  Judgment 
this  writ  of  error  is  sued  out 

Plaintiff  in  error  contends  that  the  action 
of  the  court  in  sustaining  said  demurrer  was 
Incorrect  and  ought  not  to  be  upheld,  for  the 
reason  that  it  appeared  from  the  ];>etltlon 
that  the  sale  and  purchase  of  the  goods  in 
question  was  a  transactl<«  involTlng  inter- 
state commerce  and  therefore  did  not  come 
within  the  purview  of  the  antl-tmst  statutes 
of  this  state.  So,  the  questions  presented 
for  our  conslderalion  are:  (1)  Whether  or 
not  the  ccmtract  set  out,  and  under  which 
the  goods  were  purchased,  is  in  violation  of 
our  anti-trust  laws;  and  (2)  if  so,  can  sadb 
statutes  be  urged  as  a  defense  to  the  pay- 
ment of  the  account,  since  the  same  was  bas- 
ed upon  and  grew  out  of  an  interstate  com- 
merce transaction? 

[1]  We  think  there  can  be  no  doubt  but 
that  said  contract  was  in  violation  of  articles 
7796  and  779&  of  the  Revised  Statutes  of 
1911,  and,  if  bo,  was  Illegal  and  void,  as 
declared  by  article  7790  of  said  statutes, 
because  defendant  Fltzpatrick  thereby  bound 
himself  to  buy  from  no  one  but  plaintiff  in 
error,  and  that  said  goods  so  purchased 
should  be  resold  by  him  at  definite  prices, 
fixed  by  plaintiff  in  error,  and  further  agreed 
to  have  no  other  business  or  employment. 
These  provisions  of  said  contract  were  in 
restraint  of  trade  and  rendered  the  contract 
Illegal  and  void.  Wood  v.  Texas  Ice  &  C!old 
Storage  Co.,  171  S.  W.  497 ;  F.  B.  Watk^ns 
Medical  Co.  v.  Johnson,  162  S.  W.  391.  And 
see,  also,  Armstrong  v.  Rawlelgh  Medical  Co., 
178  S.  W.  583,  where  a  contract  for  the  sale 
of  goods  almost  exactly  similar  to  the  one 
under  consideration  was  held  to  be  in  vio- 
lation of  our  anti-trust  statutes.  See, 
also,  Fuqua  v.  Pabst  Brewing  Co.,  90  Tex. 
298,  38  S.  W.  29,  750,  35  L.  R.  A.  241 ;  T.  & 
P.  Coal  Co.  V.  Lawson,  89  Tex.  394,  32  S.  W. 
871,  34  S.  W.  919;  Texas  Brewing  Co.  v. 
Templeman,  90  Tex.  277,  38  S.  W.  27. 

[2]  But  it  is  further  contended  on  the  part 
of  plaintiff  in  error  that,  notwithstanding 
said  contract  may  be  violative  of  the  anti- 
trust statutes,  yet  said  statutes  constitute 
DO  defense  here,  because  the  transaction  in- 
volves Interstate  commerce,  and  dte  in  sup- 
port of  this  contention,  among  others,  the 
following  cases:  Albertype  Co.  v.  Feist^  102 
Tex.  219,  114  S.  W.  791 ;  McCaU  v.  Stiff  Dry 


Goods  Co.,  142  &  W.  650;  Stein  Doable 
Cushion  Tire  Co.  ▼.  Fulton  Cow,  150  S.  W. 
1014 ;  Eclipse  Paint  Mfg.  Co.  r.  New  Process 
Roofing  Co.,  55  Tex.  Civ.  App.  B53, 120  S.  W. 
532;  Maroney  Hardware  Co.  v.  Goodwin 
Pottery  Co.,  120  S.  W.  1088;  MlUer  r.  Good- 
man, 91  Tex.  41,  40  S.  W.  718. 

The  majority  of  the  above  cases  have  bem 
ably  reviewed  and  distinguished  by  Mr.  Jus- 
tice Taliaferro  in  Watklns  Medical  Co.  v. 
Johnson,  supra,  from  the  case  of  Fuqua  v. 
Pabst  Brewing  Co.,  supra,  and  shown  not 
to  be  in  conflict  therewltiL  In  tlie  latter 
case,  notwithstanding  the  fact  tliat  It  was 
a  suit  to  recover  for  beer  sold  by  a  Wiscon- 
sin brewer  to  a  Texas  dealer,  and  came  with- 
in the  protection  of  the  commerce  (dause  of 
the  federal  Constitution,  yet  the  court  held 
that  the  contract  under  which  it  was  to  be 
sold,  being  in  contravention  of  our  anti- 
trust laws,  would  prevent  the  enforcement 
of  the  <daim  sued  upon,  saying,  among  other 
things: 

"It  is  clear  then,  that  when  any  shipment  of 
beer  was  delivered  under  the  contract  by  the 
company  to  Kingsbury  at  Amarillo,  the  title 
thereby  vestuig  in  him,  aa  we  have  seen  above, 
the  same  ceased  to  be  an  article  of  interstate 
commerce,  and,  in  ao  far  aa  the  contract  dealt 
with  it  thereafter,  it  waa  not  a  contract  with 
reference  to  an  article  of  interstate  commerce, 
and  the  clause  of  the  Constitution  above  qooted 
does  not  prevent  said  statate  from  invalidating 
same.  The  case  then  comes  to  this:  l^e  parties 
contracted  for  the  sale  and  pnichaae  of  beer  to 
be  transported  from  Milwaukee  to  Amarillo,  to 
be  there  delivered  to  Kingsbury  and  become  hia 
property.  So  far  the  transaction  was  interstate 
commerce  and  not  subject  to  state  regulation 
without  the  consent  of  Congreaa,  nor  did  the 
statute  undertake  in  any  way  to  regulate  or 
prohibit  same.  But  the  parties  by  the,  same 
contract  voluntarily  went  further,  and  so'  dealt 
with  the  subject,  after  it  had  ceased  to  be  an 
article  of  interstate  commerce,  as  to  create  a 
'trust,'  as  above  shown,  in  violation  of  the  stat- 
ute A  portion  of  the  stipulations  of  the  con- 
tract bemg  lawful  and  others  unlawfol,  the 
taint  of  illegality  affects  and  destroys  the  whole. 
Edwards  County  v.  Jennings,  89  Tex.  618,  35 
S.  W.  1063.  The  commerce  clause  of  the  Con- 
stitution waa  not  designed  to  protect  the  con- 
tractual rights  of  a  person  who  thus  voluntarily 
intermingles  an  otherwise  legal  interstate  com- 
merce transaction  with  an  entirely  local  and  un- 
lawful one.  We  are  therefore  of  the  opinion 
that,  independent  of  congreesional  action,  the 
contract  sued  upon  was  void." 

The  same  doctrine  was  reannounced  and 
followed  In  Watklns  Medical  Co.  v.  Johnson, 
supra,  and  in  which  a  writ  of  error  was  de- 
nied October  ,  1915,  by  our  Supreme 

Court  (170  S.  W.  zviU),  and  Is  therefore  the 
latest  expression  of  that  tribunal  upon  the 
subject  See,  also,  Armstrong  v.  Bawlelgh 
Medical  Ca,  supra. 

We  think  the  facts  of  the  present  case 
bring  it  clearly  within  the  doctrine  announc- 
ed in  the  three  last  cases  just  mentioned, 
and  must  control,  notwithstanding  the  con- 
trary views  expressed  in  McCall  v.  Stiff  Dry 
Goods  Co.,  supra ;  for  .which  reason  we  hold 
that  the  demurrer  was  properly  sustained. 

While  it  is  true  that  that  portion  of  th« 


Digitized  by 


Google 


TezJ 


OOPPARD  ▼.  FARMiate'  A  MEKOHANTS'  STATB  BAKK 


661 


contract  proTldlng  tor  the  sale  and  shipment 
of  the  merchandise  constituted  Interstate 
commerce,  and  therefore  could  not  have  been 
affected  by  the  antl-trust  statutes  of  this 
state,  yet,  by  reason  of  the  fact  that  under 
the  agreement  the  title  to  the  goods  passed  to 
Fltzpatrldc  upon  their  arrival  In  Texas,  It 
nrast  be  held  that  the  laws  of  this  state  there- 
after control  tala  connection  therewith ;  and. 
If  the  prorlstoos  of  said  contract  above  re- 
cited were  in  contravention  of  our  statutes 
upon  the  subject,  then  the  whole  contract 
was  thereby  rendered  Illegal  and  void,  and 
no  recovery  could  be  predicated  thereon,  be- 
cause, If  a  portion  of  the  contract  Is  illegal 
and  void,  the  whole  must  fall.  See  Burck 
T.  Abbott,  22  Tex.  Ctr.  App.  219,  54  S.  W. 
314,  where  It  Is  said: 

"l%at  a  part  of  the  consideratioii  for  the  con- 
tract was  uwfal  can  make  no  difference.  The 
part  of  the  consideration  whitdi  Is  illeeral  taints 
the  whole,  and  the  ooorts  will  not  expend  their 
time  in  the  Inquiry  as  to  what  pert  of  it  was  law- 
ful. Nor  does  it  vary  the  rule  that  appellants 
who  invoke  the  doctrine  are  equally  guilty,  and 
can  thus  by  thar  unlawful  acts  obtain  an  ancon- 
acionable  advantage.  The  policy  of  the  law  is 
to  discountenance  the  making  oi  Buch  contract, 
and  it  is  thought  that  this  can  be  done  in  no 
more  effective  way  than  by  refusal  to  enforce 
them,  and  this  is  done  without  regard  to  the 
effect  it  may  have  upon  the  parties  to  the  pro- 
hibited traiuaction." 

In  Wegner  v.  Blerlng,  65  Tex.  509,  510,  the 
court  says: 

"It  is  obvious  that  when  there  is  ample  valid 
consideration  to  support  the  promise  sued  on, 
yet,  if  to  the  abundance  of  valid  consideration 
there  has  been  added  a  leaven  of  what  is  illegal, 
the  whole  contract  Is  tainted.  Story  on  Cent 
i  68S;  Bishop  on  Gont  |  471;  Pollock  on 
Cont  818." 

In  McNeese  v.  Carver,  89  8.  W.  4S2,  the 
court  says: 

"If  any  part  of  a  consideration  is  illegal,  the 
whole  consideration  Is  void,  because  public  pol- 
icy will  not  permit  a  party  to  enforce  a  prom- 
ise which  he  has  obtained  by  an  illegal  act  or  an 
Illegal  promise,  although  he  may  have  connected 
with  this  act  or  promise  another  which  is  legal." 

BeHevlng  that  the  court  did  not  err  in  sus- 
taining the  demurrer  ita  Judgment  Is  In  all 
things  affirmed. 

Affirmed. 


OOPPAKD  V.  FARMBKS'  ft  MBHOHANTS' 
STATB  BANK.    (No.  6822.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  1,  1916.    Rehearing  Denied 

April  5,  1916.) 

1.  COBPOBLATIONS      «=S>487(1)—P0WEBS— ULTRA 

Vibes  Acts— VALinrrr. 

It  is  not  every  ultra  vires  act  of  a  coriwra- 
tlon  that  is  void. 

[Bd.  Note — For  other  cases,  see  Corporations, 
Cent.  Dig.  if  1803,  1898 ;   Dec.  Dig.  «=»487(iTj 

2.  COBPOBATIONS  $=»426(1)— AoTS  ov  Aoknts 
— ^Ratitication. 

An  act,  ultra  vires,  though  not  void,  may 
be  ratified  dtber  by  acquiescence  of  those  charg- 


ed with  management  of  the  corporiitlon  or  by 
affirmative  ratification. 

[Ed.  Note.— For  other  cases,  see  CMporatians, 
Cent  Dig.  H  1596.  1702;  Dec.  Dig.  <8=9426(l).j 

5.  COBPOKATIONB   «=o4Q2  —  FOWBBS  —  MbB- 
OANTOJC  COKPOKATIORS. 

The  mere  fact  tliat  the  buyer  of  notes  was  a 
mercantile  corporation  would  not  make  ultra 
vires  its  act  in  buying  such  notes  from  which  it 
might  largely  profit. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |f  1816-1819;  Dec.  Dig.  «3»4e2.] 

4.  CoapOBATioNfl  <Ss»428(10)— Acts  or  Offi- 

CEB»— IiIABII.rrT. 

Where  money  obtained  from  a  loan  from 
the  plaintiff  bank  was  placed  to  the.  credit  of  the 
defendant  corporation  and  credit  entered  in  its 
passbook,  and  used  to  purchase  collateral  notes 
tor  the  benefit  of  the  corporation,  it  could  not 
escape  liability  on  the  loan  on  the  ground  that 
it  was  the  independent  act  of  an  offioBr. 

TEA.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1702,  1704,  1714;  Dec.  Dig.  «s» 
426(10).)  -»      "-»  ••   '.— 

6.  COBPOBATIOITB     «E»414@)— AOIS     OF     OFFX- 
OBSa— TjTABnjTT. 

Where  a  note  was  executed  by  the  president 
of  the  defendant  corporation  within  the  apparent 
scope  of  his  authority,  it  was  immaterial  on  the 
liability  of  the  corporation  how  the  money  was 
to  be  used. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1641;  Dec.  Dig.  «=3414(2).] 

6.  CORPOBATIONB  «=987<K3)  —  POWBBS  —  lu- 
FLIBD  POWXBS. 

A  corporation  is  not  restricted  to  the  actual 
wording  of  its  charter,  but  has  implied  powers 
reasonably  necessary  or  usually  inddeat  to  its 
business. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1517,  1618;  Dec.  Dig.  «=»370(3)1 

Appeal  from  District  Court,  Karnes  Coun- 
ty ;   F.  O.  ChambUss,  Judge; 

Action  by  M.  Coppard,  as  trustee  of  the  3. 
L.  Bain  Mercantile  Company,  bankrupt, 
against  the  Farmers'  ft  Merchants'  State 
Bank.  Judgment  of  nonsuit,  and  plaintiff 
appeals.    Affirmed. 

Jas.  D.  Crenshaw,  of  San  Antonio,  for  ap- 
pellant J.  li.  Browne  and  A.  J.  Parker,  both 
of  San  Antonio,  for  appellee. 


OABL,  J.  Appellant,  as  trustee  of  the  J. 
L>.  Bain  Mercantile  (Company,  bankrupt,  sued 
the  Farmers'  &  Merchants'  State  Bonk  for 
the  conversion  of  certain  assets  of  the  bank- 
rupt estate  of  the  J.  L.  Bain  Mercantile  Com- 
pany. The  plaintiff's  petition  alleges  that  J. 
Li.  Bain  Mercantile  Company  became  bank- 
rupt about  April  10,  1918,  and  plaintiff  was 
duly  appointed  and  qualified  as  trustee  of 
said  estate;  that  prior  thereto  various  notes 
and  accounts  belonging  to  the  bankrupt  com- 
pany were  in  the  hands  of  the  defendant 
bank  for  the  purpose  of  collection,  the  pro- 
ceeds to  be  placed  to  the  credit  of  the  Baiu 
Company;    that  said    notea  and    accounts 
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amounted  to  aboat  $3,000;  and  it  la  diarged 
that  same  have  been  converted  by  the  bank. 

The  defendant  bank,  among  other  things, 
answered  that  about  October  1,  1012,  the  J. 
L.  Bala  Company  waa  indebted  to  it  and  bad 
placed  notes  and  accounts  with  it  to  secure 
such  indebtedness,  such  collateral  amounting 
to  about  18,000.  The  note  which  was  so  se- 
cured was  for  13,193.80,  dated  October  1, 
1912,  and  due  November  1, 1912,  with  interest 
at  10  per  cent  per  annum  after  maturity, 
aod  providing  for  the  payment  of  10  i)er 
cent,  of  the  principal  and  Interest  as  attor- 
ney's fees,  if  not  paid  when  due,  etc.,  payable 
to  the  order  of  the  Farmers'  &  Merchants' 
State  Bank  and  signed  by  J.  L.  Bain  Mer- 
cantile Company,  J.  T.  Cook,  and  "W.  M.  Mo- 
Gammon.  It  was  further  alleged  that  after 
the  maturity  of  said  note  It  was  placed  with 
an  attorney  for  collection,  and  thereafter 
certain  credits  were  made  on  this  note  in 
the  aggregate  sum  of  $3,004.08,  leaving  a 
balance  claimed  as  due  on  same  In  the  sum 
of  $397.26,  and  the  bank  asserted  Its  right  to 
hold  said  collateral  until  said  debt  was  paid 
in  full. 

The  plalntlfF  by  supplemental  petition  al- 
leged that  said  note  was  executed  without  au- 
thority of  the  board  of  directors  of  the  Bain 
Mercantile  Company,  and  was  therefore  ultra 
vires  and  void ;  also  that  the  note  was  the 
personal  debt  of  McCammon,  the  Bain  Com- 
pany being  a  mere  surety,  and  that  it  was 
not  authorized  to  become  such  surety  under 
its  charter;  that  the  money  so  borrowed  was 
obtained  by  McCammon  to  take  up  and  pay 
off  his  note  due  the  First  State  Bank  of 
Runge,  in  the  sum  represented  by  the  note 
given. 

By  supplemental  answer,  appellee-  alleged 
that  the  note  was  executed  by  authority  of 
the  board  of  directors  of  the  Bain  Com- 
pany; that  this  company  received  the  bene- 
fits of  the  loan ;  that  McCammon  owned  prac- 
tically all  the  capital  stock  of  the  Bain  Mer- 
cantile Company;  that  no  stockholder  ob- 
jected, and  that  said  act  in  giving  the  note 
and  placing  the  collateral  was  ratified  and 
approved;  that  McCammon  as  president  of 
the  Bain  Company  had  always  signed  notes, 
indorsements  of  notes,  checks,  etc.,  for  the 
corporation,  and  no  act  of  his  had  ever  been 
questioned  by  the  stockholders  or  creditors, 
and  therefore  the  corporation  was  estopped 
to  deny  his  authority  to  act  for  it  in  this  in- 
stance. It  was  denied  that  the  corporation 
was  a  mere  surety,  but  it  is  alleged  that  it 
was  principal  and  received  the  benefits,  and 
the  proceeds  of  the  note  were  passed  to  the 
corporation's  credit. 

This  cause  was  submitted  on  special  Issues, 
and  the  issues  and  the  Jury's  anwers  are  as 
follows: 

"(1)  Was  the  loan  of  $3,195.80  -made  by  de- 
fendant bank  on  or  about  October  1,  1912,  as 
shown  by  the  notes  in  evidence  made  for  the  use 
and  benefit  of  the  J.  L.  Bain  Mercantile  Com- 
pany?   Answer  this  question  'les,'  or  'No,' 


"(2)  Did  the  defendant  bank  at  the  time  of 
making  tiie  loan  for  $3,198.80,  as  shown  by  the 
note  in  evidence,  believe  that  it-  was  making 
same  for  the  use  and  benefit  of  the  J.  L.  Bain 
Mercantile  Company?  Answer  this  question 
'Yes.'  or  'No.' 

"Yes. 

"(3)  Was  there  a  definite  agreement  and  un- 
derstanding between  W.  M.  McCammon  as  presi- 
dent of  the  said  J.  L.  Bain  Mercantile  Company 
and  the  defendant  bank  acting  through  its  offi- 
cers that  the  money  obtained  by  this  loan  of  $3,- 
193.80  was  to  be  applied  and  used  for  the  spe- 
cific purpose  of  baying  and  obtaining  the  notes 
obtained  from  the  Runge  Bank,  and  that  the 

Proceeds  of  said  loan  should  not  be  used  by  the 
.   Ia  Bain  Company  for  any  other  purpose? 
Answer  this  question  'Yes'  or  'No.' 
"No." 

Up<m  said  answers.  Judgment  was  entered  . 
that  the  plaintiff  take  nothing,  from  which 
this  appeal  is  prosecuted. 

The  purpose  for  which  the  J.  L.  Bain  Mer- 
cantile Company  was  chartered  was  the  par- 
chase  and  sale  of  goods,  wares,  merchan- 
dise, agricultural  and  farm  products.  It  was 
shown  that  the  Bain  Company  had  been  en- 
gaged extensively  in  cotton  buying  as  well  as 
in  the  mercantile  business.  The  note  was 
made  and  the  loan  obtained,  as  found  by  the 
Jury  for  the  benefit  of  the  corporation.  The 
deposit  slip  for  the  proceeds  of  the  loan,  less 
interest,  was  issued  to  the  Balu  Mercantile 
Company,  and  the  evidence  shows  that  the 
collateral  notes  obtained  therewith  belonged 
to  that  corporation.  McCammon  was  the 
owner  of  all  the  stock  of  the  Bain  Company, 
except  two  or  tliree  shares,  for  which  Cook 
and  the  other  stockholder  had  given  notes 
which  had  never  been  presented  for  payment 
In  other  words,  McCammon  was  the  corpora- 
tion, to  all  Intents  and  purposes.  He  bad 
commonly  acted  for  the  corporation.  This 
transaction  occurred  October  1, 1912,  and  the 
corporation  became  bankrupt  some  time  in 
April,  1918.  During  all  this  time  the  stock- 
holders and  directors  of  the  corporation  knew 
about  the  transaction  whereby  this  debt  was 
created  on  behalf  of  the  corporation.  Cer- 
tainly a  majority  of  the  stockholders  and  di- 
rectors, because  McCammon,  who  owned  all 
but  two  or  three  shares,  and  Cook,  another 
director,  who  owned  one  share  for  which  be 
had  not  paid,  signed  the  note  personally. 

[1]  It  is  not  every  ultra  vires  act  of  a  cor- 
poration that  is  void.  Steger  v.  Davis,  S  Tex. 
Civ.  App.  28,  27  S.  W.  1068.  See  Irrigation 
CO.  V.  Hahn  Bros.  &  Co.,  105  Te.T.  236,  146  S. 
W.  1187 ;  Canadian  Telephone  Co.  v.  Seiber, 
159  S.  W.  905. 

[2]  There  Is  no  reason  why  an  act  which  is 
not  void  may  not  be  ratified,  and  this  ratifi- 
cation may  be  by  acquiescence  of  those  charg- 
ed with  the  duty  of  managing  the  affairs  of 
the  corporation.  Ft  Worth  Pub.  Co.  v.  Hit- 
son  et  aL,  80  Tex.  228,  14  S.  W.  848,  16  S.  W. 
551. 

Judge  Hobby  says  in  the  case  last  cited: 

"An  express  assent,  it  is  said,  is  not  essential 
on  the  part  of  the  stockholders  to  operate  as  an 


Digitized  by 


Google 


•Sex.) 


UOCKXnET  STATE  BANK  v.  BOUK 


563 


equitable  Mtoppd  npon  them.  It  may  be  infer- 
red from  the  faunre  to  promptly  condemn  the  db- 
anthorized,  althoagh  not  illegal,  act  and  to  seeii 
jadidal  redresa." 

The  Jury  foand  that  the  bank,  at  the  time 
It  made  the  loan,  believed  that  It  was  making 
the  same  for  the  use  and  benefit  of  the  Bain 
Mercantile  Cknnpany.  BWen  If  we  concede 
that  the  loan  was  made  tar  the  parpose  of 
getting  possession  of  the  Range  collateral, 
that  was  for  the  beoeflt  of  the  Bain  Compa- 
ny, because  it  was  thought  there  was  a  snb- 
stantlal  eqnlty  in  those  notes. 

[3]  The  simple  fact  that  this  was  a  mercan- 
tile corporation  would  Jiot  place  it  beyond  Its 
power  to  conserve  and  add  to  Its  assets  by 
taking  over  notes  where  it  might  largely 
benefit 

"It  baa  been  held  that  a  ratification  by  a 
c<«poration  of  an  unanthorized  act  of  its  officers 
in  executing  a  deed  of  trust  of  its  property,  for 
the  benefit  ot  its  creditors,  may  be  ratified  by  the 
express  sanction  of  all  its  shareholders  and 
directors,  althoagh  no  formal  resolution  to  that 
effect  is  passed."    10  Cyc.  p.  1074. 

The  same  anthorlty  says  (10  Cyc.  p.  1075): 

"And  even  where  the  act  complained  of  Is  ultra 
vires  the  company,  the  shareholders  collectively, 
or  a  minority  of  them,  may  lose  by  their  supine- 
ness  the  right  to  have  the  aid  of  a  court  of  equi- 
ty in  undoing  the  act,  under  the  corporation  of 
the  equitable  doctrine  of  laches.  Where  a  void- 
able act  may  be  ratified  by  the  shareholders,  by 
taking  a  course  of  conduct  with  reference  to  it, 
upon  full  knowledge  of  the  facts,  it  is  immaterial 
that  they  proceed  in  ignorance  of  the  legal  effect 
of  sodi  acts." 

[4]  The  money  obtained  from  this  loan 
was  placed  to  the  credit  of  the  Bain  Compa- 
ny, and  credit  entered  in  Its  passbook.  The 
evidence  shows  that  the  collateral  notes  which 
McCanunon  bought  were  for  the  corporation's 
benefit,  and  a  majority  of  its  directors  took 
actlcHt  In  regard  thereto  and  all  of  its  stock- 
holders, except  the  bolder  of  one  share.  Gas- 
ton V.  CampbeU  Co.,  130  S.  W.  222 ;  Modern, 
etc.,  Co.  V.  Blanke,  116  S.  W.  153 ;  10  Cyc. 
pp.  1078  and  1116;  WaUer  v.  Gorman  Co., 
141  S.  W.  834. 

[6]  The  note  was  executed  by  the  president 
of  the  Bain  Company  and  wltbiu  the  appar- 
ent scope  of  his  authority,  and  what  the 
money  was  to  be  used  for  or  bow  it  was  to  be 
expended  would  make  no  difference.  Hous- 
ton Land  &  Loan  Co.  t.  Danley,  131  S.  W. 
1144. 

[I]  A  corporatl(Hi  Is  not  restricted  to  the 
actual  wording  of  its  charter,  but  carries 
with  It  those  implied  "powers  which  are  rea- 
sonably necessary  to  the  business,  or  which 
are  usually  incident  to  its  prosecution." 
Northside  Ry.  Co.  v.  Worthlngton,  88  Tex. 
B71.  30  S.  W.  1055,  53  Am.  St  Hep.  778 ;  Pt 
Worth  City  Company  v.  Smith  Bridge  Com- 
pany, 151  U.  S.  294,  14  Sup.  Ct  339,  38  L.  Ed. 
167. 

The  Judgment  is  affirmed. 


LOCKNET  STATE  BANK  T,  BOIilN. 

(No.  924.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillok 

Feb.  16,  1016.    On  Motion  for  Sehearing, 

March  15,  1910.) 

1.  Appeal  and  Ebbob  «=>1045(3)— Habuixss 
Eheob— Chaixbnges  to  Jubobs. 

Plaintiff  was  not  injured  by  the  overruling 
of  a  challenge  to  a  juror  where,  though  he  ex- 
hausted his  peremptory  challenges  in  rejecting 
such  juror,  it  did  not  appear  that  after  exhaust- 
ing his  challenges  he  was  reqoired  to  accept  an 
objectionable  juror. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4126;  Dec.  Dig.  «=> 
1045(3).] 

2.  EviDENCB  4=9138  —  Admissibiutt  —  Sua- 
tAB  Acts. 

In  an  action  on  a  note  which  defendant 
claimed  was  forged  by  G.,  where  defendant  testi- 
fied to  an  admission  by  G.  that  he  signed  the 
note  and  there  was  therefore  no  question  of  in- 
tent or  identity,  evidence  that  G.  had  also  forg- 
ed the  name  of  a  third  party  to  checks  was  not 
admissible  without  some  connection  being  shown 
to  make  it  admissible  as  a  part  of  a  system  or 
design. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  {{  414,  414^ ;    I>ec.  Dig.  «s>138.] 

3.  Witnesses  345(2)— luPKAOHMXinv-Coiaas- 

SIOH  01  OlTENSKS. 

It  was  not  permissible  to  impeach  G.  by 
showing  the  forgery  of  such  checks  on  his  cross- 
examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1126;   Dec.  Dig.  «=>345(2).] 

4.  Nbw  Trial  «=»99  —  Newly  Discovebed 
Evidence— DiLioERCB  and  Matebialitt. 

In  an  action  on  a  note  claimed  by  defendant 
to  have  been  forged  b^r  G.,  plaintiff  moved  for  a 
new  trial  for  newly  discovered  evidence  consist- 
ing of  the  testimony  of  an  apparently  disinter^ 
ested  witness  regarding  the  execution  of  a  note 
by  defendant  at  a  certain  time,  the  witness  not 
knowing  what  note  was  executed.-  The  support- 
ing afiidavits  excluded  negligence  on  plaintiff's 
part  as  to  its  accessibility  to,  or  acquisition  of, 
any  knowledge  of  the  testimony.  The  testi- 
mony was  confiicting  as  to  who  executed  the 
note.  Held,  that  a  new  trial  should  have  been 
granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  201,  207;    Dec.  Dig.  <&=99.] 

6.  Evidence  ©=!>471(1)— Opinion  Evidence- 
Subjects  OF  Opinion  Evidence. 

Testimony  that  one  of  the  ways  In  which 
Imnkers  discovered  that  checks  bad  l>een  forged 
was  that  their  customers  afterwards  would  come 
in  and  state  that  they  had  given  no  such  checks 
was  incompetent,  as  the  jury  were  as  competent 
to  judge  that  matter  as  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2149;  Dea  Dig.  «=>471(1);  Wit- 
nesses, Cent  Dig.  {{  833,  988.] 

On  Motion  for  Rehearing. 

6.  Evidence  <3=>271(1)— Dbclabatiors— 6ku<' 
Sebvinq  Declabations. 

While  in  an  action  on  a  note  which  defend- 
ant claimed  was  forged  by  G.,  if  plaintiff  had 
introduced  a  letter  from  G.  to  defendant  refei^ 
ring  to  the  note,  defendant's  statements  to  G. 
soon  after  receiving  the  letter  that  he  never 
signed  the  note  and  knew  nothing  about  it 
would  have  been  admissible,  such  statements 
were  self-serving,   and  it  was  error  to  admit 
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them  where  defendant  himself  introdnced  lacfa 
letter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068,  1070;  Dec.  Dig.  «s>271(l).] 

T.  Evidence  «=»271(1)— Deolabatiohs— Sblf- 

SKBVINO    DEOLAKAnORB. 

In  an  action  by  a  bank  on  a  note  which  d^ 
fendant  ciaimed  O.  forged,  it  was  error  to  per- 
mit defendant  to  introduce  a  notice  from  the 
bank  as  to  the  maturity  of  the  note  and  then 
testify  tliat  in  a  conversation  with  the  cashier 
he  denied  the  execution  of  the  note. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {f  1068,  1070;  DecTDig.  «=»271(1).] 

8.  Appeal  and  Ebbob  4=3l02&— Rebxabxno — 

Obodndb. 

Ai>pellee  was  not  injured  by  the  court's  con- 
sideration of  the  alleged  error  of  the  trial  court 
in  denying  a  new  trial  for  newlr  discovered  evi- 
dence, though  there  was  no  bill  of  exceptions 
regarding  the  matter,  where  the  judgment  was 
clearly  reversible  on  other  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4036,  4036;  Dec.  Dig.  «=» 

Appeal  from  Floyd  County  Gonrt;  B.  P. 
Thompson,  Jndge. 

Action  by  the  Lockney  State  Bank  against 
H.  S.  Bolin.  Judgment  for  defendant,  and 
plaintiff  appeaU.     Reversed  and  remanded. 

A.  P.  McKlnnon,  of  Floydada,  and  Gmdg- 
Ington  &  Worka,  of  AmarUlo^  for  aptwUant 
T.  F.  Hoogbton  and  J.  B.  Bartley,  botb  of 
Floydada,  and  Martin,  Kinder,  Rnssell  & 
Zlmmermann,  of  PlalnTiev,  for  appellee. 

HENDBICKS,  J.  The  appellant  bank 
sued  BoUn  on  a  note  for  $383.50,  dated  De- 
cember 1,  1913,  providing  for  Interest  and 
attorney  fee&  BoUn  pleaded  non  est  factum, 
and  the  jury.  In  response  to  a  single  special 
issue,  answered  that  he  did  not  execute  the 
note  sued  on. 

[1]  Appellant's  first  assignment  complains 
of  the  trial  court's  action  In  overruling  his 
challenge  for  cause  to  the  juror,  It.  B.  Wil- 
liams. Appellant  rejected  this  juror  with  a 
peremptory  challenge  and  exhausted  all  of 
Its  challenges  In  the  selection  of  the  jury. 
However,  the  bill  of  exceptions  does  not 
show  that  after  exhausting  its  peremptory 
challenges  it  was  required  to  accept  an  ob- 
jectionable juror;  hence  no  Injury  is  shown. 
Snow  V.  Starr,  76  Tex.  411,  12  S.  W.  673. 

[2,3]  Appellant's  theory  is  that  the  orig- 
inal note,  of  which  the  present  note  is  a  re- 
newal, was  executed  direct  to  the  bank,  un- 
der the  following  conditions :  That  J.  C.  Gar- 
rison requested  a  loan  of  $360  from  Bolin, 
and  the  latter  not  having  the  money,  Bolin 
executed  a  note  straight  to  the  bank,  lending 
the  money  to  Garrison,  In  consideration  of 
which  Garrison  and  bis  father  executed  an 
indemnity  note  to  Bolin;  all  of  which  (he 
latter  denied,  contending  that  he  never  sign- 
ed either  the  original  or  the  r^iewal  note, 
and  that  tlie  same  was  signed  by  Garrison  in 
oi-der  to  cover  his  shortage  on  the  bank's 
books  and  free  the  same  from  suspicion  upon 
examlnaticm  by  the  bank  examiner.     When 


J.  C.  Garrison'  was  upon  the  stand,  over  tbe 
objection  of  the  appellant,  he  tratlfled  on 
cross-examination  that  he  bad  signed  th« 
name  of  Henry  Kell  to  diecks  <m  the  Lock- 
ney State  Bank,  and  had  drawn  thereon  sev- 
eral hundred  doUars. 

The  general  mle  is  that  you  cannot  con- 
vict a  man  of  one  offense  by  showing  the 
commission  of  similar  offenses.  However, 
when  the  object  of  such  collateral  matter  Is 
to  show  system,  or  design,  or  if  similar  of- 
fenses tend  to  establish  Identity,  or  intent, 
they  may  be  placed  in  evidence.  In  this 
case,  BoUn  denies  that  he  signed  the  note, 
and  testifies  to  an  admission  of  Garrison  that 
be  signed  it,  also  an  accompanying  chattel 
mortgage  to  secure  it  It  is  a  plain  issue  of 
Bolin's  signature,  or  Garrison's  forgery,  and 
the  question  of  Garrison's  Intent  or  identity, 
to  be  shown  by  the  commission  of  similar 
offenses,  of  course,  are  not  In  the  case.  The 
principle  of  its  admissibility  is  either  upon 
system,  plan,  or  design.  It  is  Insisted  that, 
to  be  a  part  of  a  system  or  design,  some  con- 
nection must  be  shown  to  make  it  admissible. 

The  danger  of  Inferring  that  an  act  is 
proven  because  a  similar  act  has  been  ad- 
mitted, unless  there  Is  some  connection,  is 
apparent  To  show  that  a  party  has  been 
a  knave  on  other  occasions,  creates  a  prej- 
udice which  may  iterate  in  Injustice  against 
the  cause  actually  considered.  It  Is  certain- 
ly influential  on  the  mind,  and  in  many  In- 
stances, to  many  men  would  raise  a  pre- 
sumption of  guilt  to  show  the  commission  (rf 
similar  offenses,  though  Isolated  and  uncon- 
nected. The  rule  has  been  guarded,  as  well 
as  the  exceptions,  and  It  Is  easier  to  state 
the  rule  and  the  exceptions  than  to  apply  it 
"The  added  element  then  must  be,  not  merely 
a  similarity  of  results,  but  such  a  concurrence  of 
common  featores  that  the  various  acta  are  nat- 
urally to  be  explained  as  caused  by  a  general 
plan,  of  which  they  are  the  individual  manifes- 
tation."   Wigmore  on  Evidence,  voL  1,  {  304. 

Otherwise  you  would  only  furnish  the  jury 
testimony  of  Isolated  Instances  which  would 
affect  the  defendant's  character;  neither  is 
It  permissible  to  Impeach  this  witness  on  the 
score  of  his  credibility  with  this  character  of 
examination  and  testimony.  Justice  Brown, 
In  the  case  of  M.,  K.  &  T.  Ry.  Co.  v.  Crea- 
son,  101  Tex.  337,  107  S.  W.  628,  discloses 
the  distinction,  and  the  departure  of  the 
Court  of  Criminal  Appeals  of  this  state, 
"from  the  rule  established  by  the  Supreme 
Court  both  for  civil  and  criminal  cases  at 
the  time  that  it  bad  jurisdiction  of  criminal 
matters."  That  case  rejected  the  testimony 
of  a  witness  on  cross-examination,  showing 
that  he  bad  been  Indicted  for  felony,  or  oth- 
er crime.  We  think  this  admission  by  Garri- 
son of  signing  KeU's  name  to  checks  and 
getting  money  thereupon,  of  itself,  without 
uome  further  connection,  was  Improper. 

The  court  also  permitted  the  defendant, 
Bolin,  to  testify  on  direct  examination,  over 
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plalntUTs  ob]ectl<m,  that  after  the  trouble 
had  arisen  over  the  note  that  he  (Bolln) 
Btated  to  Garrison  that  he  Would  hare  noth- 
ing to  do  with  the  note  and  knew  nothing 
about  It  The  court  also  permitted  the  fa- 
ther of  Bolln,  over  the  plalntUTs  objections, 
to  corroborate  the  testimony  of  his  son,  H. 
S.  B(41n,  the  defendant.  In  the  condition 
of  this  record,  such  statements  were  self- 
serving.  The  testimony  was  upon  direct  ex- 
amination, and  the  declarations  of  the  de- 
fendant were  at  a  time  after  the  trouble  over 
thie  note  had  arisen. 

"The  declarations  offered  in  evidence  in  snch 
cases  ai«  at  best  hearsay,  and  are  inadmlasible 
under  the  general  rule ;  and  we  are  of  opinion 
that  if  the  declarations  are  sought  to  be  brought 
within  the  exception,  the  grounds  which  talce 
It  out  of  the  rule  ought  clearly  to  appear.  The 
reason  that  evidence  of  former  declarations  of  a 
witness  are  admissible  in  such  case  is  that  his 
testimony  having  been  assailed  on  the  ground 
that  he  had  an  Interest  to  fabricate  It,  proof 
that  he  made  statements  consistent  with  that 
testimony  a  a  time  when  he  had  no  such  interest 
tends  to  show  that  the  testimony  was  not  an 
afterthought  and  to  rebut  the  theory  of  fabrica- 
tion." Insurance  Go.  v.  Eastman,  05  Tex.  38, 
64  &  W.  864. 

[4]  In  this  case  the  court  should  have 
granted  a  new  trial  on  the  showing  made 
by  defendant  as  to  newly  discovered  testi- 
mony. The  affidavits,  with  the  motion,  dear- 
ly exclude  negligence  of  the  defendant  banlc 
as  to  Its  accessibility  to,  or  the  acquisition  of, 
any  knowledge  of  such  testimony,  and  the 
Issues  were  drawn,  conflicting  to  such  an 
extent  as  to  who  executed  the  note,  that  the 
Judgment  should  have  been  set  aside.  In  this 
connection,  we  have  in  mind  the  affidavit  of 
an  apparently  disinterested  witness,  In  re- 
gard to  the  execution  of  a  note  by  Bolln  at 
a  certain  time,  though  the  witness  did  not 
know  what  note  was  executed. 

[5]  It  was  clearly  error  to  permit  W.  A. 
Boblns  to  testify  that  one  of  the  ways  in 
which  bankers  discovered  that  checks  have 
been  forged  upon  them  is  that  their  custom- 
ers afterwards  come  In  and  state  that  they 
have  given  no  such  checks ;  the  Jury  were 
as  competent  to  Judge  that  matter  as  Robins, 
even  If  the  following  testimony  of  Bolln  had 
been  admissible. 

No  proof  was  made  by  the  bank  In  regard 
to  any  declarations  or  statements  of  admis- 
sions made  by  Bolln  as  to  the  note ;  he  was 
not  asked  any  question  in  regard  to  receir- 
Ing  notice  that  the  note  was  due,  and  his 
statement  to  the  cashier  of  the  banlc,  testi- 
fied to  by  him,  on  direct  examination,  deny- 
ing his  execution  of  the  note,  after  having 
recdved  audi  notice,  and  after  the  bank  was 
pressing  the  obligation.  Is  equally  self-serv- 
ing. In  the  condition  of  this  record,  and  In- 
admissible. Insurance  Co.  v.  Bastman,  su- 
pra. ' 

We  have  permitted  the  correction  ct  the 
record  under  the  certificate  of  the  derk  of 


the  county  court,  applicable  to  one  of  appel- 
lant's bills  of  exception. 
The  cause  is  reversed  and  remanded. 

On  Motion  for  Behearlng. 

[•,  7]  Appellee,  Bolln,  introduced  the  let- 
ter from  Garrison  "referring  to  the  note," 
and  then  testified  that  "soon  after  receiving 
the  letter,"  Garrison  came  to  aee  him  and 
be  "then  told  Garrison  that  he  never  signed 
the  "note"  and  knew  nothing  about  It. 
Though  the  contents  of  the  letter  were  not 
Introduced,  however,  for  Bolln  to  "open  the 
way"  for  its  introduction,  and  then  on  direct 
examination  to  build  a  case  of  denials  by 
self-serving  declarations,  is  not  proper.  If 
the  bank  takes  the  initiative  and  introduces 
the  letter,  Bolln's  statements  to  Garrison  are 
of  course  then  admissible  and  apprc^riate. 
As  to  the  notice  from  the  bank  to  Bolln  as  to 
the  maturity  of  the  note,  appellant  never 
introduced  it;  the  introduction  by  appellee 
of  said  notice  and  the  self-serving  declara- 
tions of  Bolln  upon  direct  examination,  bas- 
ed upon  Its  introduction  by  him,  are  wholly 
Improper. 

[8]  This  is  the  first  time  our  attention  is 
called  to  the  lack  of  a  bill  of  exceptions  In 
regard  to  the  refusal  of  a  new  trial  on  newly 
discovered  testimony;  however,  appellee  is 
not  Injured,  the  cause  being  so  clearly  re- 
versible on  other  grounds  discussed  in  the 
original  <9inlon. 

With  the  foregoing  explanation,  the  motl(m 
for  rehearing  Is  overruled. 


QVU^T  T.  GULLY.    (No.  1025.)* 

(Court  of  CSvil  Appeals  of  Texas.    Texarkana. 
Jan.  28,  1916.     On  Petition  for  He- 
hearing,  Feb.  17,  1816.) 

1.  DivoBCE  «=»324t— LiABUjTT  OF  Fabent  to 

Maintain  Child. 

While  a  husband  during  marriage  ia  liable 
for  the  support  of  bis  children  as  an  accompani- 
ment to  his  control  over  the  family,  yet  as 
divorce  emancipates  the  wif6  from  her  subordi- 
nate position  and  she  has,  under  Rev.  St.  1911, 
arts.  4068,  4069,  an  equal  right  with  her  hus- 
band to  the  gnardianBhip  of  the  children,  and 
as  article  4634  declares  that  the  court  pronounc- 
ing a  decree  of  divorce  shall  also  order  a  divi- 
sion of  the  estate  of  the  parties  in  snch  a  way  as 
shall  seem  just,  having  regard  for  the  rights  of 
each  party  and  their  children,  both  parents  are, 
after  a  divorce,  liable  to  maintain  minor  chUdren 
of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  I  828;    Dec.  Dig.  «=»324.] 

2.  DivoBcx  «=>308  —  Actions  —  Pahtition  or 
Pboperty. 

While  in  granting  a  divorce  the  court  may 
make  necessary  orders  concerning  the  custody  of 
the  children,  it  cannot  thereafter  set  apart,  for 
the  maintenance  of  the  children,  portions  of  the 
commnnity  property  apportioned  between  the 
spouses. 

[Ed.  Note.— For  other  cases,  gee  Divorce,  Cent. 
Dig.  H  801,  802;   Dec.  Dig.  «=>308.] 
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8.  DivoB(»  «=»324— Maintemanoe  or  Child 

— Ac?noNS. 

Where  a  husband  and  wife  were  divorced, 
their  property  partitioned,  and  the  custody  of 
the  diildreu  awarded  to  the  wife,  she  is,  having 
maintained  the  minor  children,  entitled  to  re- 
cover from  her  former  husband  one-half  the  cost 
of  such  maintenance. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  826;    Dec.  Dig.  <g==.324.] 

Ob  Petition  for  Rehearing. 
4.  DivoBCK  ®=»308— Dkcbeb— Validitt. 

In  a  statutory  proceeding  for  divorce,  the 
court  has  no  power  to  make  incidental  decrees 
against  the  spouses  in  personam  for  payment  of 
a  monthly  stipend  for  future  support  of  minor 
children  of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §S  801,  802 ;    Dec.  Dig.  <S=»308.] 

Hodges,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Panola  Coun- 
ty;  W.  C.  Bnford,  Judge. 

Action  by  Mrs.  M.  E.  GuUy  against  T.  R. 
Gully.  From  a  Indgment  tor  plaintiff,  de- 
fendant appeals.    Reformed  and  afBrmed. 

H.  N.  Nelson,  of  Carthage,  for  appellant 
Young  &  Toung,  of  Marshall,  for  appellee. 

HODGES,  J.  This  Is  a  suit  by  Mrs.  M.  E. 
Gully,  the  appellee,  against  her  former  bus- 
band,  to  recover  tbe  raliie  of  necessaries  sup- 
plied by  her  to  the  children  of  the  marriage 
after  a  divorce  had  been  granted. 

Tbe  material  facts  as  disclosed  by  tbe  rec- 
ord are  undisputed,  and  are  substantially  as 
follows:  Tbe  appellant  and  the  appellee  had 
formerly  been  husband  and  wife.  In  October, 
1912,  a  divorce  was  granted  at  the  instance  of 
the  wife,  who  was  also  awarded  the  custody 
of  seven  minor  children  ranging  in  age  from 
2  to  18  years.  The  parties  were  possessed 
of  considerable  property,  most  of  which  be- 
longed to  the  community.  The  decree  of  di- 
vorce provided  for  a  partition  of  all  the  com- 
munity property  except  a  tract  of  6.27  acres 
of  land  upon  wbldi  tbe  family  resided,  and 
the  household  and  kitchen  furniture.  This 
was  set  apart  to  the  wife  for  the  use  of  her- 
self and  the  minor  children.  The  divorce 
decree  also  provided  that  the  children  should 
be  sui^orted  jointly  by  the  father  and  motb- 
et,  and  fixed  the  amount  that  6ach  should 
contribute  for  that  purpose  at  $50  per  month. 
Upon  the  refusal  of  the  appellant  to  make 
those  payments  the  appellee  filed  a  motion 
In  the  court  which  granted  the  divorce,  ask- 
ing for  an  order  to  sell  certain  portions  of 
the  community  property  which  had  been  set 
aside  to  the  husband,  in  order  to  satisfy  the 
monthly  Installments  which  had  matured  up 
to  that  time.  A  Judgment  was  rendered  in  her 
favor,  but  on  appeal  to  this  court  was  re- 
versed upon  the  ground  that  tbe  trial  court 
In  granting  the  divorce  exceeded  his  powers 
In  attempting  to  fix  a  personal  liability  In 
that  manner  against  the  divorced  husband 
for  the  support  of  the  children.  See  Gully 
T,  GuUy,  173  8.  W.  117a     Itt  March,  1915, 


Mrs.  GuUy  filed  this  suit,  alleging,  amoog 
other  material  facts,  that  she  had  supported 
and  maintained  the  seven  children  since  tbe 
granting  of  the  divorce  and  bad  furnished 
them  with  such  necessaries  as  tlielr  condition 
In  life  demanded,  amounting  in  tbe  aggre- 
gate to  $4,100,  and  asked  for  a  Judgment  re- 
imbursing her  for  those  expenditures.  The 
case  was  tried  before  the  court  without  a 
jury,  and  a  Judgment  rendered  In  her  favor 
for  $2,957.70. 

The  principal  ground  bere  relied  on  for  a 
reversal  Is  that  the  facts  were  Insufficient  to 
support  the  judgment  The  case  made  by 
both  tbe  pleadings  and  the  evidence  is  not 
one  where  the  father's  credit  has  been  pledg- 
ed by  tbe  divorced  wife  or  child  for  neces- 
saries supplied  to  the  child  by  some  third  par- 
ty who  owed  It  no  duty,  but  is  one  where 
the  divorced  wife,  possessed  of  ample  means, 
after  having  supplied  tbe  children's  wants, 
seeks  reimbursement  from  her  former  hus- 
band upon  the  sole  ground  that  the  duty  of 
supporting  their  children  rests  primarily  up- 
on him.  We  have  not  been  referred  to,  nor 
bave  we  been  able  to  find,  any  cases  in  tlils 
state  where  this  precise  question  has  been 
decided.  While  the  ruling  made  by  this  court 
on  the  former  appeal  Is  supported  by  other 
decisions  in  this  state  (see  GuUy  v.  Gully, 
supra,  and  cases  there  cited),  that  ruling 
furnishes  no  precedent  for  sustaining  the 
Judgment  here  appealed  from.  In  other  ju- 
risdictions where  similar  controversies  bave 
arisen  there  is  much  diversity  of  opinion  and 
considerable  conflict  in  the  conclusions  an- 
nounced. Tbe  greater  number  of  those  cases 
support  the  ruling  of  the  trial  court,  holding 
that  the  divorced  husband  is  liable  to  the 
wife  under  facts  substantially  tbe  same  as 
those  disclosed  In  this  case.  Pretzinger  v. 
Pretzlnger,  45  Ohio,  452,  15  N.  E.  471,  4  Am. 
St  Rep.  542;  Fulton  t.  Fulton.  52  Ohio  St 
229,  39  N.  E.  729,  29  L;  lU  A.  678,  49  Am. 
St.  Rep.  720;  Rlggs  v.  Rlggs,  91  Kan.  593, 
138  Pac.  628,  Ann.  Cas.  1915D,  809;  Evans 
V.  Evans,  125  Tenn,  112,  140  8.  W.  745,  Ann. 
Cas.  1913C,  294;  Brown  ▼.  Brown,  132  6a. 
712,  64  S.  E.  1092,  31  Am.  St  Rep.  229.  There 
are  other  cases,  however,  which  bold  to  the 
contrary.  Brow  t.  Brightman,  136  Mass.  187; 
Hall  V.  Green,  87  Me.  122,  32  AtL  796,  47  Am. 
St  Rep.  311;  Glynn  t.  Glynn,  94  Me.  465, 
48  Atl.  105;  Husband  ▼.  Husband,  67  Ind. 
583,  33  Am.  Rep.  107;  Ramsey  t.  Ramsey, 
121  Ind.  215,' 23  N.  B.  69,  6  U  R.  A.  682; 
Hector  t.  Hector,  51  Wash.  434,  99  Pac.  13; 
Spade  T.  State,  44  Ind.  App.  529,  89  N.  E.  661. 
See  tbe  following  for  collation  of  cases: 
Spencer  v.  Spencer,  97  Minn.  66,  105  N.  W. 
483,  U4  Am.  St  Rep.  695,  7  Ann.  Cas.  901; 
Graham  v.  Graham,  38  Colo.  463,  88  Pa& 
852,  8  L.  R.  A.  (N.  S.)  1270,  12  Ann.  Cas. 
137 ;  Evans  T.  Evans,  126'Tenn.  112,  140  3. 
W.  745,  Ann.  Cas.  191SC,  294.  How  mncb 
of  this  diversity  of  <4>lnl<Mi  Is  dne  to  local 
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(tatntory  enactments  we  are  nnable  to  say. 
DoabtlesB  In  most,  U  not  all,  of  the  states 
where  tliese  controversies  haFe  arisen  the 
Legislatures  baye  made  some  special  provl- 
sioos  which  varied  the  common-law  doctrine 
regarding  the  property  rights  of  the  husband 
and  wife  and  their  respective  duties  toward 
their  children  after  divorce.  It  is  apparent 
from  the  arguments  used  by  some  of  those 
coarts  which  permit  the  divorced  wife  to  recov- 
er reimbnraement  for  necessaries  furnished  by 
her  that  the  ruling  is  predicated  upon  the  as- 
sumption that  relative  status  of  the  father 
and  mother  toward  their  children  after 
teparation  is  much  the  same  as  it  was  before ; 
that  the  father  stlU  holds  the  superior  right 
to  their  custody  and  control,  and  that  the 
authority  of  the  mother  remains  subordinate 
till  the  court  granting  the  divorce  provides 
otherwise.  They  treat  the  mother  as  occupy- 
ing toward  her  children  a  relatimi  similar  to 
that  <rf  an  interested  collateral  relatlvcy 
whose  rights  are  only  secondary.  Hence 
it  was  not  illogical,  in  such  instances,  to 
hold  that  the  father's  financial  duties  and 
ot'Ugations  remained  the  same.  In  the  Pret- 
zioger  Case,  referred  to  at>ove,  the  wife 
separated  from  her  husband  on  account  of 
his  misconduct,  wUch  famished  grounds, 
not  only  for  the  decree  of  divorce,  but  for 
awarding  her  the  custody  and  control  of  the 
minor  child.  She  was  afterwards  permitted  to 
recover  from  the  husband  reimbursement 
for  necessaries  which  she  had  furnished  the 
child  while  in  her  care.  In  Fiilton  v.  Fulton, 
supra,  the  same  court,  at  a  later  date,  in 
a  similar  controversy,  denied  the  wife  the 
right  of  recovery  because  In  that  instance  the 
divorce  had  been  granted  on  account  of  her 
misconduct,  although  she  had  been  awarded 
the  cnstody  of  the  chUd.  In  undertaking 
to  harmonize  these  rulings  the  court,  in  the 
Fnlton  Case,  said: 

"Where  separation  and  divorce  result  from  the 
miicondoct  of  the  husband,  Pretzinger  v.  Pret- 
linser,  45  Ohio  St.  452  [15  N.  B.  471]  4  Am.  St. 
Rep.  542,  asserts  the  primary  liability  of  the 
father,  in  a  conteet  between  him  and  the  mother, 
and  in  such  case,  the  right  of  the  mother  to  re- 
cover against  the  father  for  such  reasonable  nec- 
esaaiiei  as  she  has  furnished,  is  established. 
That  case  is  grounded  in  the  principle  that,  as 
the  primary  liability  rests  upon  the  father,  he 
cannot,  by  bis  own  misconduct,  shift  it  to  the 
mother.  Dickman,  J.,  saying  in  reference  to  the 
natural  duty  resting  on  parents  to  support  their 
children,  that:  This  natural  duty  is  not  to  be 
evaded  by  the  husband's  so  conducting  himself 
ai  to  render  it  necessary  to  dissolve  the  bonds 
•(  matrimony.  *  *  *  It  is  not  the  policy  of 
the  law  to  drorive  diildren  of  their  rights  on  ac- 
count of  the  dissensions  of  their  parents,  •  *  * 
or  to  enable  the  father  to  convert  his  own  mia- 
coodoct  into  a  shield  against  parental  liability.' 
•  •  •  Again:  'There  is  evidently  no  satis- 
factory reason  for  changing  the  rule  of  liability, 
when,  through  111  treatment,  or  other  breach  of 
marital  obligation,  the  husband  renders  it  neces- 
sary for  a  court  of  justice  to  divorce  the  wife, 
and  oommit  to  her  the  cnstody  of  her  minor  chil- 
dren.' Pretzinger  v.  Pretzinger,  46  Ohio  St.  458 
P5  N.  B.  473]  4  Am.  St.  Rep.  642.  In  the  case 
before  the  eourt,  however,  the  wife  was  the  ag- 
IKHor.  and  it  ia'tUa  featom  by'  whidi  it  is 


to  be  distinguished  frtnn  Pretzinger  v.  Pretzinger, 
45  Ohio  St.  468  [15  N.  E.  471]  4  Am.  St  Rep. 
542,  for  in  that  case  tbs  husband  was  in  fault 
It  does  not  necessarily  follow  that  because  a 
father  cannot,  by  his  own  misconduct,  shift  from 
himself  to  the  mother  his  primary  liability  to 
support  his  minor  children,  that  the  mother  can- 
not by  her  misconduct,  produce  that  result,  at 
least  to  the  extent  of  denying  to  her  a  ri^ht  to 
recover  against  him  for  expenses  she  has  incur- 
red for  necessaries  for  their  support,  in  the 
absence  of  a  request  or  promise  by  him  in  the 
premises.  The  contest  is  between  the  parents. 
By  the  law  of  nature,  the  responsibility  of  each 
for  the  birth  of  cliildren  is  equal ;  the  moral  ol>- 
ligation  of  nurture,  protection,  and  reasonable 
support  bears  upon  each  according  to  his  or  her 
capacity  to  afford  it  Schouler,  in  referring  to 
this  obligation,  says'.  *This  is  said  to  rest  upon  a 
principle  of  common  law;  but  perhaps  it  may 
be  more  reasonably  referred  to  the  implied  ob- 
ligation which  parents  assume  in  entering  into 
wedlock  and  bringing  children  into  the  world.' 
Schouler's  Domestic  Relations." 

According  to  these  decisions,  the  rule  to  be 
observed  in  any  given  case  is  determined  by 
who  was  responsible  for  the  separation,  if 
this  resulted  from  the  mlscondnct  of  the  hus- 
band, his  primary  common-law  liability  for 
the  snpport  of  the  child  continues;  bat  if 
the  wife  was  the  gollty  party  and  secures  the 
custody  of  the  child,  she  becomes  primarily 
responsible  tat  its  snpi>ort,  and  has  no 
claim  for  assistance  from  the  husband.  It  is 
not  intimated  that  the  legal  status  of  the 
husband  and  wife  toward  each  other  after 
divorce  is  in  any  manner  afTected  by  what 
may  have  caused  the  separation ;  this  alter- 
ed status  is  the  same,  regardless  of  which 
was  at  fault  We  shall  now  proceed  to  dis- 
cuss the  principle  upon  which  these  decisions 
rest,  and  to  state  what  occurs  to  ns  as  ap- 
propriate objections. 

In  justification  of  the  rale  it  Is  said  that  to 
hold  otherwise  would  permit  the  husband,  in 
many  instances,  to  profit  by  his  own  wrong- 
ful conduct ;  that  he  might  abandon  his  wlfe^ 
or  by  some  form  of  cruelty  cause  a  separation 
that  results  in  a  divorce  and  an  order  placing 
the  custody  of  the  child  with  the  mother,  and 
thus  shift  to  her  an  obligation  which  the  law 
had  placed  upon  him.  In  every  case  where 
this  doctrine  Is  applied  this  argument  is, 
in  substance,  repeated.  In  fact,  It  appears 
to  be  the  only  argument  of  any  weight  which 
is  relied  upon  to  support  that  rale.  If  the 
argument  is  applicable  and  sound,  the  rule  is 
}ast;  but  If  the  argument  is  inapplicable, 
or  unsound,  the  rule  cannot  be  sustained. 
It  will  be  noted  that  this  method  of  testing 
the  liability  of  the  husband  takes  no  account 
of  the  physical  or  financial  condition  of  the 
divorced  wife  and  mother,  or  of  the  wel- 
fare of  the  child.  Her  inability  to  alone  as- 
sume the  burden  of  supporting  the  child  may 
be  Just  as  great,  and  the  demands  upon  the 
husband  for  the  welfare  of  the  child  may  be 
Just  as  pressing,  In  those  cases  where  the 
fault  lies  at  the  door  of  the  mother  as  where 
the  father  Is  to  blame.  But  tbese  consider- 
ations are  pushed  aside,  and  the  sole  question 
is:  Whose  mlsoondoct  broB^t  on  the  condl- 
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tlon?  Hence  the  remark  that  children  will 
not  be  permitted  to  suffer  because  of  the 
dissensions  of  their  parents  has  no  applica- 
tion. If  we  may  Judge  of  the  purpose  of  this 
rale  by  the  conditions  to  which  It  is  applied, 
it  appears  to  have  been  designed  more  to 
punish  a  guilty  husband  than  to  aid  a  strug- 
gling wife  or  to  provide  for  the  welfare  of  the 
children.  To  say  that  the  husband  shall  not, 
In  those  Instances  where  he  alone  is  respon- 
sible for  the  separation,  escape  his  primary 
obligation  to  support  his  child  concedes  that 
but  for  his  guilt  the  legal  effect  of  being  di- 
vorced and  the  loss  of  custody  of  the  child 
would  relieve  him  from  that  obligation.  The 
i2.ference  is  that  when  the  law  deprives  him 
*of  the  legal  custody  of  his  child  it  also  re- 
lieves him  of  the  primary  duty  of  supporting 
the  child,  but  that  by  reason  of  his  wrong- 
ful conduct  he  is  estopped  from  claiming  such 
rellet  Such  an  estoppel  has  its  basis  in  the 
assxunptloa  that  In  all  cases  the  pecuniary 
burden  of  supporting  the  children  so  far  out- 
weighs the  value  of  their  services  and  earn- 
ings and  the  benefits  to  be  derived  from 
their  constant  society  and  companionship 
that  the  net  result  of  the  altered  situation 
Is  a  gain  to  the  father  and  a  loss  to  the  mother 
who  secures  the  child.  To  so  hold  is  to  class 
the  legitimate  fruits  of  marriage  as  a  curse, 
and  not  as  a  blessing.  It  Is  possible  that 
instances  may  be  found  where  the  services  of 
the  children  have  no  value,  or  where  the 
father  has  fallen  so  low  that  he  no  longer  has 
those  normal  instincts  which  long  for  the 
society  and  companionship  of  hia  (^spring, 
and  which  finds  a  joy  in  the  privilege  of 
watching  and  directing  their  training  and 
education.  But  the  rule  is  not  confined  to 
that  class  of  cases.  It  treats  alike  the  refined 
and  the  depraved.  It  is  not  every  husband 
who  provokes  his  wife  to  sue  for  a  divorce 
that  is  a  degenerate  man  or  an  unloving  fa- 
ther. The  true  history  of  such  domestic  dis- 
cords is  not  always  written  in  the  court  rec- 
ords, or  disclosed  upon  the  divorce  trial. 

Again,  It  is  the  common-law  duty  of  the 
husband  to  support  his  wife.  During  tb6 
marriage  relation  this  is  Just  as  imperative  as 
the  obligation  to  support  the  child.  It  would 
therefore  seem  logical  that  the  rule  of  estop- 
pel which  prevents  him  from  shifting  one 
burden  would  for  the  same  reason  continue 
the  other.  This,  however,  is  met  with  the 
reply  that  he  may  cease  to  be  a  husband,  but 
does  not  cease  to  be  a  parent.  The  answer 
is  more  specious  than  logical;  for  the  hus- 
band Is  estopped,  by  the  rule  referred  to,  not 
because  be  ts  a  parent,  but  because  he  has 
been  a  bad  husband,  thus  clearly  showing 
that  the  ultimate  purpose  Is  to  shield  the 
wife,  and  not  simply  to  provide  for  the  child. 

The  application  of  the  role  to  particular 
cases  Is  surrounded  with  such  difiJcuItles 
that  it  may  often  lead  to  the  perpetration  of 
wrongs  as  grlevobs  as  those  which  It  seeks  to 
avoid.    Suits  of  this  character  In. this  state 


are  not  ccmsldered  as  ocHiUnuations  of  the 
divorce  proceeding,  but  are  to  be  treated  as 
ordinary  actions  for  debt,  and  are  to  be  gor- 
emed  by  the  rules  of  evidence  applicable  in 
such  cases.  In  the  trial  of  the  issues  an  in- 
quiry as  to  the  conduct  which  caused  the 
separation  must  be  conclusively  answered, 
either  by  the  record  in  the  divorce  suit,  or 
the  trial  court  must  reopen  and  try  again 
the  same  questions  upon  which  the  divorce 
Judgment  is  founded.  Ttie  divorce  record 
usually  oonsiifts  only  of  the  ideadlngs  of  tbe 
parties  and  the  decree  of  the  court  To  make 
these  conclusive  upon  the  defendant  husband 
is  to  Invoke  an  estoppel  by  Judgment  in  order 
to  sustain  an  estoppel  in  equity,  thus  making 
a  harsh  rule  of  law  serve  the  purpose  of  sup- 
plying grounds  tor  a  liberal  equitable  mle. 
The  unreliability  of  divorce  Judgments  as  erl- 
denoe  of  all  the  facts  which  equity  should 
consider  in  applying  a  mle  of  estoppel  in 
such  cases  is  too  well  known  to  need  lllustn- 
tlon.  On  the  other  hand,  to  reopen  the  old 
issues  and  publicly  air  the  domestic  troubles 
which  led  to  the  divorce  suit  every  time  the 
wife  might  have  a  cause  of  action  for  supplies 
furnished  would  often  lead  to  deplorable  cm- 
sequences.  The  animosities  which  such  a 
course  would  be  calculated  to  keep  alive, 
the  criminations  and  recriminations  wblcli 
would  be  revived  between  parents,  and  in 
which  the  children  must  take  a  part,  or  wit- 
ness as  silent  spectators,  would  yield  a  har- 
vest of  evil  greater  than  that  which  the  rule 
is  designed  to  suppress.  If  sudi  a  rule  could 
be  confined  to  those  extreme  cases  where 
penniless  mothers  were  compelled  by  cmel 
fathers  to  assume  the  burden  of  supporting 
the  common  offspring,  it  would  have  much  to 
commend  it  to  our  humane  coosideratioii. 
But,  unfortunately,  this  cannot  be  done  with- 
out the  exercise  of  a  Judicial  power  which 
dispensses  with  all  rules  and  substitutes  the 
arbitrary  discretion  of  tbe  court  It  seems 
to  us  that  the  test  ad<^ted  in  sudi  eases  Is 
too  remote,  too  variable  and  indeterminate 
to  be  .received  as  a  rule  of  law.  The  condi- 
tion of  the  authorites  on  this  subject  is  not 
such  as  to  make  the  doctrine  stare  dedsis, 
and  we  therefore  feel  at  Uberty  to  treat  the 
question  as  still  an  open  one. 

[1]  If  tbe  divorced  husband  Is  liable  to  his 
former  wife  in  an  action  of  this  character, 
it  is  because,  under  circumstances  wbidi 
made  It  necessary,  she  has  discharged  a  debt 
which  was  exclusively  or  primarily  his.  The 
law  will  imply  a  promise  on  his  part  to  reim- 
burse her  only  wta«a  she  has  done  that  which 
he  was  legally  boond  to  do.  But  what  war- 
rant Is  there  for  saying  that  this  duty  to 
support  the  children  after  divorce  and  cus- 
tody awarded  to  the  wlfb  Is  primarily  that 
of  the  husband?  There  is  no  express  statn- 
toty  provision  in  this  state  which  makes  it 
so;  neither  is  there  any  established  mle  of 
the  common  law  which  so  grades  the  respon- 
{dbillty  of  the  parents.    Paisntage  is  tbe  real 
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basis  of  the  obligation  to  snpport,  and  It  will 
not  be  OHitended  that  the  relation  of  father 
to  child  Is  superior  to  that  of  the  mother. 
Neither,  when  considering  the  sum  of  all  the 
duties  and  responsibilities  inseparably  con- 
nected with  rearing  a  child  from  birth  to  ma- 
turity, Is  there  any  Just  ground  for  saying 
that  the  task  which  the  laws  of  nature.  If  not 
those  of  the  land,  have  Imposed  upon  the 
mother  Is  lighter  than  that  laid  upon  the  fa- 
ther. Under  our  statute,  as  well  as  at  com- 
mon law,  the  husband  Is,  during  marriage, 
exdnslTely  liable  for  the  pecuniary  obliga- 
tions incurred  for  the  family  support  The 
wife  la  liable  only  when  she  may  contract  to 
be  bound,  and  then  only  for  necessaries  fur- 
nished to  heraelf  or  children.  But  that 
dags  of  necessaries  which  must  be  purchased, 
such  as  food  and  clothing,  and  the  usual  ex- 
penses which  result  from  contracts,  fre- 
quently constitute  a  comi)aratlyely  small  por- 
tion of  what  may  properly  fall  within  the 
term  "necessaries."  The  ceaseless  vigilance 
and  constant  care  exacted  of  the  mother  are 
no  less  necessaries,  essential  to  the  welfare 
of  the  child ;  and  they  often  mal^e  the  greater 
burden.  For  wise  reasons  the  law  has  never 
ondertaken  to  make  an  exact  partition  of  the 
parental  duties.  Except  as  to  the  pecuniary 
obligations  Incurred,  these  must  be  shared  In 
common  by  the  husband  and  wife;  and.  If 
one  or  the  other  becomes  a  defaulter,  the 
oomiequences  must  be  accepted  as  the  com- 
mon risk  which  all  those  who  enter  into  the 
marriage  relation  assume. 

The  pecuniary  liability  of  the  husband  dur- 
ing marriage  la  the  lo^cal  accompaniment 
of  his  position  as  the  head  of  the  family  and 
the  authority  which  he  may  exercise.  As  a 
husband,  he  has  the  rl^^t  to  select  the  fam- 
ily domicile  and  change  It  at  his  pleasure, 
dictate  how  the  family  shall  be  maintained 
and  the  limit  of  the  expenses  which  shaU  be 
incorred;  be  ha»  exclusive  control  of  the 
children,  a  right  to  their  services  and  earn- 
ings, and  may  direct  how  and  to  what  extent 
they  shaU  be  trained  and  educated;  he  has 
the  exclusive  management  and  control  of  his 
own  separate  property  and  that  which  be- 
longs to  the  community,  and  until  recently. 
In  this  state,  he  had  also  the  exclusive  cen- 
tred and  management  of  the  separate  estate 
of  his  wife  and  the  right  to  her  personal 
earnings  In  any  buslnesa  calling  she  might 
alter.  But  when  a  divorce  takes  place  be 
Is  stripped  of  this  superior  authority,  the 
wife  Is  emancipated  from  her  subordination, 
and  rdiabllltated  with  all  the  rights  of  a 
feme  sole.  She  then  stands  before  the  law 
as  bis  equal  as  to  all  their  personal  and  prop- 
erty rights,  and  may  claim  her  Interest  In  the 
common  accumulations.  She  holds  with  him 
an  equal  right  to  the  guardianship  of  their 
chUdren.  Rev.  av.  Stat  arts.  4068,  4069. 
There  Is  then  no  Just  reason  why  she  should 
not  also  share  equally  with  the  husband  the 
bnrdena  of  supporting  the  children  of  the 


marriage,  unless  It  be  because  sbe  Is  a  wor 
man  and  he  a  man.  But  our  laws  recognize 
no  such  distinction.  Women  are  not  the 
favorites  of  the  law.  As  regards  her  personal 
duties  and  legal  obligations,  a  feme  sole  is 
governed  by  the  same  rules  which  apply  to 
men.  It  will  not  be  contended  that  after  di- 
vorce the  mother  is  absolved  from  any  part 
of  her  obligations  as  a  parent  Tbe  most  that 
has  been  claimed  is  that  her  duties  are  sec- 
ondary. If  during  marriage  her  obligation 
to  do  that  which  Is  necessary  for  the  child's 
welfare  Is  secondary  only  in  that  respect 
where  her  powers  are  subordinate,  there  is 
little  Justification  for  saying  that  her  obliga- 
tions remain  secondary  after  her  subordina- 
tion ceases.  Our  statute  seems  to  treat  the 
property  of  the  parents  as  being  equally  sub- 
ject to  appropriation  for  the  use  of  the  chil- 
dren after  divorce.  Article' 4634  Is  as  fol- 
lows: 

"The  court  pronouncing  a  decree  of  divorce 
from  the  bonds  of  matrimony  shall  also  decree 
and  order  a  division  of  the  estate  of  the  parties 
in  such  a  way  as  to  the  court  shall  seem  just 
and  right,  having  due  regard  to  the  rights  of 
each  party  and  their  children.  If  any ;  provided, 
however,  that  nothing  herein  contained  shall  be 
construed  to  compel  either  party  to  dlveet  hin^ 
self  or  herself  of  the  title  to  real  estate." 

It  has  been  held  that  under  this  statute 
the  court  decreeing  the  divorce  may  take  all 
or  any  part  of  the  conunon  property,  and 
even  the  separate  property  of  either  spouse, 
and  set  it  apart  for  the  use  of  the  party  to 
whom  the  custody  of  the  children  has  been 
awarded.  Rice  v.  Rice,  21  Tex.  68;  Fitts 
V.  ritts,  14  Tex.  443.  No  distinction  is  made 
between  the  property  of  the  husband  and  that 
of  the  wife  in  fixing  this  use ;  nor  is  there 
any  suggestion  that  the  court  should  be  con- 
trolled in  making  this  appropriation  by  the 
marital  misconduct  of  either  party.  Here 
we  have  a  clear  legislative  recognition  of  the 
equality  of  obligations  of  the  parents  to  sup- 
port their  children.  What  right  then,  bas  a 
court  to  say  that  they  shall  be  unequal? 
or  that  one  is  primary,  and  the  other  sec- 
ondary? We  do  not  wish  to  be  understood 
as  holding  that  either  the  father  or  the  moth- 
er ever  ceases  to  be  liable  for  the  support  of 
their  children  during  minority.  As  between 
them  and  the  children,  'or  third  parties  who 
owe  the  children  no  duty,  the  parental  ob- 
ligation is  unaffected  by  tbe  divorce  decree. 
If  for  any  reason  the  legally  appcdnted  cus- 
todian should  fall  to  provide  the  children 
with  such  necessaries  as  they  had  a  right  to 
demand,  tbe  credit  of  the  other  parent  may 
be  pledged  to  meet  the  need.  Fowlkes  v. 
Baker,  29  Tex.  135,  94  Am.  Dec.  270.  How- 
ever, when  the  wife  has  supplied  them,  and 
there  is  no  question  of  her  ability  to  supply 
them  in  future,  she  has  no  more  right  to 
claim  reimbursement  from  the  husband  than 
he  would  have  to  a  claim  upon  her  were 
their  situations  transposed. 

[2]  There  is  also  in  the  petitfon  of  the  ap- 
pellee an  alternative  prayer,  asking  that  in 
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the  event  she  Is  not  permitted  to  recover 
the  relmbarBement  songht,  certain  portions  of 
the  community  property  awarded  to  the  ap- 
pellant in  the  divorce  suit  be  set  apart  for 
the  use  of  herself  and  the  children.  While 
the  court  granting  the  divorce  retains  the 
right  to  make  such  orders  as  may  be  necessary 
concerning  the  custody  of  the  children,  he 
has  no  further  control  over  the  property 
which  has  been  partitioned  between  the  hus- 
band and  wife.  He  can  afterward  no  more 
resort  to  this  property  than  to  property 
which  had  been  subsequently  accumulated  by 
the  husband.  What  was  awarded  Co  the  ap- 
pellant In  that  decree  became  his  separate 
estate,  to  be  disposed  of  in  any  manner  he 
saw  fit 

[3]  Thus  far  the  conclusions  announced 
are  unanimously  agreed  to  by  all  the  mem- 
bers of  this  court  But  Chief  Justice  WlLXf 
SON  and  Associate  Justice  LEVT  are  of  the 
opinion  that  after  divorce  the  liability  of  the 
parents  for  the  support  of  their  diildren  be- 
ing equal,  the  one  who  has  the  exclusive 
custody  and  who  furnishes  the  supplies  may 
claim  contribution  from  the  other  to  the  ex- 
tent of  one-half  of  the  outlay  made.  The 
writer  does  not  concur  In  that  view,  for  rea- 
son hereafter  stated. 

In  the  first  place,  even  If  the  principle  of 
contribution  should  be  applied  in  any  event, 
the  pleadings  of  this  case  are  not  such  as  to 
invoke  that  character  of  relief.  This  Is  but 
an  ordinary  action  for  reimbursement  for 
the  entire  sum  expended  for  necessaries,  and 
no  attempt  is  made  to  account  for  any  of  the 
revenues  or  benefits  resulting  from  the  ex- 
clusive custody  of  the  children.  Contribu- 
tion, whenever  applied,  is  an  equitable  doc- 
trine, and  its  enforcement  is  conditioned  up- 
on an  accounting  by  the  party  claiming  It  for 
all  the  common  benefits  enjoyed  by  him  and 
which  both  may  be  entitled  to  share.  It 
would  seem  Inequitable  to  say  that  the  cus- 
todian has  the  right  to  appropriate  to  her 
own  use  the  entire  value  of  the  services  which 
shall  be  utilized  and  made  remunerative,  and 
then  claim  reimbursement  from  the  other 
without  any  accounting.  As  the  case  Is  pre- 
sented on  this  appeal,  the  appellee  is  entitled 
to  recover  all  of  what  she  expended,  or  none. 

My  next  objection  applies  to  contribution  as 
a  policy  of  the  law.  Its  enforcement  In  cases 
of  this  kind,  must  necessarily  give  rise  to  the 
same  unwholesome  litigation  between  the  di- 
vorced parents  which  makes  suit  for  full  re- 
imbursements obnoxious,  and  I  need  not  here 
repeat  what  has  already  been  said  upon  that 
subject  The  difficulties  which  obstruct  a 
fair  application  of  the  rule  are  not  to  be 
overlooked.  For  what  shall  contribution  be 
claimed?  Is  It  to  be  limited  to  that  which 
the  custodian  bays  and  pays  for?  or  shall  it 
include  the  value  of  all  that  which  he  or  she 
supplies  and  which  may  be  classed  as  neces- 
saries? As  previously  stated,  the  food  and 
clothing  and  expenses  for  which  debts  must 


be  contracted  are  far  from  being  an  the  nee- 
essaries  essential  to  a  child's  welfare.  To 
say  that  the  right  must  be  limited  to  those 
articles  which  require  an  expenditure  of 
money  is  to  adopt  an  arbitrary  test,  mani- 
festly unjust  In  many  instances.  One  parent 
may  be  willing  to  perform  many  of  the  es- 
sential duties,  such  as  making  the  dothlng, 
preparing  the  family  meals,  and  nurfilng  and 
attending  the  children  during  sickness  or  In- 
fancy;  while  others  may  elect  to  employ  par- 
ties to  perform  those  services.  Yet  such  serv- 
ices constitute  necessaries,  regardless  of  who 
performs  them.  To  limit  the  right  of  the  In- 
dustrious and  frugal  parent  to  what  he  or  she 
may  buy  from  others,  either  as  services  or 
food  and  clothing,  and  extend  that  of  the  less 
frugal  and  more  Indolent,  Is  manifestly  arbi- 
trary and  unjust  On  the  other  hand,  to 
say  that  the"  custodian  may  claim  contrlbo- 
tlon  for  all  the  necessaries  supplied,  whether 
bought  from  others  or  resulting  from  his  or 
her  services,  is  to  take  the  domestic  manage- 
ment of  the  family  out  of  the  hands  of  the 
parent  and  place  It  under  the  supervision  of 
courts  and  Juries.  For  In  every  litigated  case 
the  defendant  would  have  the  right  to  a  Ja- 
dlclal  determination,  not  only  of  the  reason- 
ableness of  what  was  done,  or  furnished  as 
necessaries,  but  of  the  value  of  the  services  of 
the  children  and  of  whether  or  not  the  chil- 
dren had  been  properly  employed. 

Still  another  barrier  to  contribution  aris- 
es in  this  case  from  the  Judgment  rendered 
in  the  original  divorce  suit  The  court  act- 
ing upon  that  occasion  by  virtue  of  the  stat- 
ute previously  quoted,  did  make  an  allowance 
to  the  appellee  for  the  benefit  of  herself  and 
the  children.  The  extent  of  the  allowance  Is, 
in  such  cases,  limited  only  by  the  amount  and 
value  of  the  property  within  the  Jurisdiction 
of  the  court,  and  by  what  to  him  "shall  seem 
Just  and  right  having  due  regard  to  the 
rights  of  each  party  and  their  children." 
Such  allowances  are  evidently  intended  as  an 
advanced  contribution  from  the  party  whose 
property  is  subjected  to  use  for  the  support  of 
the  children.  Doubtless  this  provision  In  the 
law  was  made  in  order  to  prevent  subsequent 
litigation  between  the  parents,  growing  ont 
of  their  Joint  obligation  to  support  their  chil- 
dren, and  when  applied  In  any  ease  It  should 
preclude  the  right  of  one  who  has  been  a 
party  to  the  Judgment  from  thereafter  aslc- 
Ing  for  further  assistance.  When  both  par- 
ties, together  with  their  children  and  proper- 
ty, are  before  the  court  is  the  proper  occa- 
sion for  the  adjustment  of  such  controversies. 
If  the  Judgment  then  rendered  is  not  conclu- 
sive of  the  claim  of  one  parent  against  the 
other  for  assistance,  the  one  whose  property 
is  so  taken  Is  subjected  to  a  double  liability. 
For,  as  we  have  seen,  ample  provision  for 
future  needs  may  then  be  made.  But  if  that 
Judgment  may  be  disregarded  In  a  subsequent 
suit  for  reimbursement  there  is  no  hindrance 
to  collecting  twice  for  the  same  necessaries- 
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In  the  fttaence  at  an  appeal,  or  some  com- 
plaint, we  must  assume  that  tbe  provision 
made  In  tbls  case  by  tbe  conrt  when  tbe  di- 
vorce was  granted  was  sufflcient  The  fkict 
that  tbe  conrt  In  the  dlvoroe  suit  also  under- 
took to  impose  an  Illegal  obligation  does  not 
affect  tbe  conduslTenesa  of  the  judgment 
wblch  be  bad  tbe  authority  to  render.  An 
lamination  of  tbe  cases  whtcb  snpxMrt  the 
rlipit  of  the  mother  to  have  reimbursement 
discloses  significant  reference  to  tbe  fact  that 
no  provision  had  been  made  for  tbe  support 
of  the  children  at  the  time  the  divorce  was 
granted. 

Again,  after  divorce,  tbe  right  of.  custody 
of  the  children  is  equal;  and  when  one  par- 
ent la  awarded  that  exclusive  right,  the  legal 
effect  Is  to  deprive  tbe  other,  not  only  of  his 
or  her  right  of  custody,  but  of  the  further 
right  to  share  In  the  benefits  and  revenues  re- 
sultiug  from  tbe  services  of  tbe  children. 
Such  a  decree  is  usually  rendered  at  tbe  spe- 
cial instance  of  tbe  party  who  secures  it,  upon 
a  representation  and  proof  that  be  or  she  is 
both  willing  and  able  to  bear  alone  tbe  re- 
Bponsibllity  of  Bupi>ortlng  and  mtUntaining 
tbe  children.  Tbls  would  appear  to  be  an 
assumption  of  whatever  burden  It  carries. 
If  tbe  custodian  should  thereafter  complain 
that  tbe  burden  was  too  onerous,  it  may  be 
answered  that  he  or  she  voluntarily  sought 
and  secured  the  benefits  to  which  tbe  burden 
was  inseparably  attached.  In  tbe  authorities 
previously  dted  it  is  generally  held  that  tbe 
duty  to  support  goes  with  the  right  of  ciis- 
tody,  as  a  result  of  the  benefits  and  advan- 
tages thereby  conferred. 

If  tbe  duty  to  support  the  child  rests  upon 
parentage,  the  obligations  of  the  parents  be- 
ing equal  and  Independent  of  their  financial 
condition,  then  the  husband  may,  with  equal 
propriety,  claim  contribution  from  the  wife 
when  be,  having  the  custody,  has  supplied  tbe 
required  necessaries.  Tbe  spectacle  of  a  ro- 
bust and  wealthy  father,  who  is  raising  bis 
children  in  Idleness,  suing  and  securing  a 
judgment  for  contribution  against  a  penni- 
less and  decrepit  mother,  la  alone  enough  to 
condemn  tbe  rule.  Tet  that  situation  is  made 
possible  if  the  principle  announced  by  tbe  ma- 
jority of  this  court  in  this  instance  la  to  be 
upheld. 

While  the  writer  thinks  tbe  case  should  be 
reversed  and  a  judgment  here  rendered  in 
favor  of  tbe  appellant,  in  obedience  to  the 
holding  of  the  majority  the  judgment  of  tbe 
txlal  court  will  be  reformed,  and  the  recovery 
reduced  to  one-half  the  sum. 

On  Petition  for  Bebearlng. 

LEVT,  J.  [4]  It  to  believed  by  a  majority 
of  tbe  court  that  the  motion  for  rehearing 
fibould  be  overruled.  Appellant  urges  that 
Us  divorced  wife  may  not,  in  this  case,  re- 
cover of  blm  the  expenses,  either  all  or  one- 
half  of  same.  Incurred  by  her  for  the  sup- 
port of  the  minor  cbUdren.  There  to  oom- 
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prehended  In  the  Judgment  of  tlie  trial  court 
the  finding  of  fact,  which  has  ample  support 
In  the  evidence,  that  tbe  money  exi)ended  by 
tbe  wife  was  for  tbe  supply  of  necessaries 
for  tbe  minor  children  and  was  confined  to 
a  reasonable  amount.  And  it  was  proven 
that  in  tbe  divorce  proceedings  tbe  custody 
of  the  minor  children  was  awarded  to  tbe 
wife.  An  incidental  decree,  it  appears,  un- 
dertook to  make  provision  for  tbe  future 
support  of  tbe  children  against  each  of  the 
parents  through  payment  of  a  monthly  sti- 
pend. It  was  proven,  though,  that  upon  ap- 
peal tbe  Incidental  decree  was  held  void  and 
Inoperative,  upon  the  ground  of  lack  of  pow- 
er in  the  court  in  a  statutory  proceeding  for 
divorce  to  make  incidental  decrees  against 
tbe  parents  in  personam  for  payment  of  a 
monthly  stipend  in  future  support  of  their 
children.  Gully  v.  Gully,  173  S.  W.  1178. 
The  decree,  therefore,  must  be  regarded,  it 
to  thought,  as  having,  In  legal  effect,  omit- 
ted to  make  any  provision  for  the  future 
support  of  the  minor  children  of  the  mar- 
riage. And,  in  view  of  the  facts,  the  prin- 
cipal question  for  dectelon  is  one  of  law,  as 
to  the  effect  of  a  decree  giving  custody  of 
tbe  children  to  tbe  wife,  yet  omitting  to  pro- 
vide for  their  support.  Some  of  the  cases 
mle  that  a  divorce  decree,  awarding  custody 
of  the  children  to  tbe  mother,  even  though 
making  no  provision  for  their  support,  baa 
tbe  legal  effect  to  relieve  the  father  of  Ito- 
bllity  for  the  reasonable  support  of  tbe  chil- 
dren while  in  the  mother's  custody.  The  ma- 
jority of  the  cases,  though,  as  stated  by  Jus- 
tice HODGES,  hold  that  where  tbe  decree 
of  divorce  makes  no  provision  for  the  minor 
children,  tbe  father  to  not  relieved  of  tato  ob- 
ligation to  support  them,  and  the  mother, 
who  has  the  custody  of  the  children,  may 
recover  from  tbe  father  a  reasonable  sum  for 
necessaries  furntohed.  Pretzlnger  v.  Pret- 
zlnger,  45  Ohio  St  452,  15  N.  E.  471,  4  Am. 
St  Rep.  542;  Evans  v.  Evans,  125  Tenn.  112, 
140  S.  W.  745,  Ann.  Cas.  1913C.  294;  Brown 
V.  Brown,  132  Ga.  712,  64  S.  E.  1092,  131 
Am.  St  Rep.  229;  GiUey  v.  GlUey,  79  Me. 
292,  9  AtL  623,  1  Am.  St  Rep.  307;  Ditmar 
V.  Ditmar,  27  Wash.  13,  67  Pac.  353,  91  Am. 
St  Rep.  817;  Spencer  t.  Spencer,  97  Minn. 
56,  105  N.  W.  483,  114  Am.  St  Rep.  695,  7 
Ann.  Cas.  901 ;  Graham  v.  Graham,  88  Colo. 
453.  88  Pac.  852,  8  L.  R.  A.  (N.  S.)  1270,  12 
Ann.  Cas.  137,  and  others.  It  is  believed  that 
tbe  rule  formulated  In  these  cases  cited 
above  stands  upon  a  correct  legal  principle, 
which  to  applicable  and  should  govern  the 
decision  of  the  instant  case.  By  tbe  common 
law  the  parents  were  under  legal  obligation 
to  support,  protect,  and  educate  their  chil- 
dren. 1  Cooley's  Blackstone  (4tb  Ed.)  p. 
394 ;  2  Kent  Com.  191 ;  1  Parson,  Con.  251. 
approved  in  Fowlkes  v.  Baker,  29  Tex.  135, 
94  Am.  Dec.  270.  Divorce  and  separation  of 
tbe  parents  do  not,  it  must  be  admitted,  op- 
erate and  have  effect  to  destroy  tbe  relation 
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of  parent  and  diUd.    And  ttaere  Is  no  statute 

which  chani^,  after  divorce  and  separation, 
the  common-law  rule  respecting  the  obliga- 
tion of  the  parents  to  support  their  children. 
Though  by  the  common  law  the  primary  duty 
of  providing  this  support  was  cast  upon  the 
husband  during  the  marriage  relation,  it 
was  only  so  because  of  the  disabilities  of 
coverture  attaching  to  the  wife.  Yet  the 
divorce  operates  to  remove  the  disabilities  of 
coverture,  and  consequently  to  cast  and  de- 
volve Joint  and  equal  duties  upon  the  par- 
ents thereafter  respecting  the  support  of 
their  children,  unless  modified  by  the  terms 
of  the  decree.  And  there  is  clear  legisla- 
tive recognition  of  the  equality  of  the  obli- 
gations of  the  parents  after  a  divorce  had 
been  granted.  The  wife  holds  with  the  hus- 
band an  equal  right  to  the  guardianship  of 
the  chlldrea  Article  4060,  Vernon's  Sayles' 
Stat.  And  no  distinction  is  made  between 
the  property  of  the  wife  and  husband  in  fix- 
ing liability  for  the  support  of  the  children. 
Article  4634,  Vernon's  Sayles'  Stat;  Rice 
V.  Rice,  21  Tex.  58;  Fltts  v.  Fitts,  14  Tex. 
443.  And  the  simple  fact  that  the  mother  has 
been  awarded  custody  of  the  children  does 
not,  in  legal  principle,  operate  and  have  the 
effect  to  change  this  rule  and  relieve,  by  ad- 
judication, the  father  of  any  further  obliga- 
tion of  support  on  his  part  Bemus  v.  Be- 
mus,  133  S.  W.  503.  The  chief  consideration 
of  her  designation  as  custodian  is  the  per- 
sonal welfare  of  the  minor  children,  and  the 
right  to  this  care  and  control  of  the  children 
is  the  extent  of  the  adjudication  between  the 
parents.  There  is  not  Involved  nor  deter- 
mined in  such  simple  decree  the  question  of 
liability  of  either  parent  as  between  them- 
selves or  to  third  parties,  for  the  future  sup- 
port of  the  minor  children.  Hence  the  de- 
cree awarding  custody  coald  not  legally 
avail.  In  defense,  as  a  plea  of  adjudication 
against  further  liability.  Therefore,  as  the 
parents  after  divorce  become  Jointly  and 
equally  obligated  to  reasonably  malntaUi 
their  clilldren  during  nonage,  and  as  the  de- 
cree of  custody  in  favor  of  the  wife  does 
not  undertalce  nor  legally  operate  to  dis- 
charge their  obligation  by  making  provision 
for  the  children,  it  is  not  perceived  upon 
what  legal  principle  the  father  could  predi- 
cate a  plea  in  bar,  or  a  want  of  any  liabil- 
ity, or  a  defense  of  satisfaction  and  dis- 
charge, as  a  matter  of  law,  of  his  part  of 
the  legal  obligation.  Payment  or  provision 
by  the  father,  as  a  fact  is  not  involved  in 
the  Instant  case. 

The  mother  and  father  after  divorce  being 
Jointly  and  equally  obligated  to  reasonably 
maintain  their  dependent  children  of  nonage, 
the  mother  may  not,  in  this  case,  it  is  be- 
lieved, recover  the  whole  of  the  expenses 
paid,  but  having  paid  the  whole  of  such  ex- 
penses, may  recover  one-half  thereof,  which 
was  the  excess  paid  by  her  beyond  her  equal 


share.  It  Is  a  familiar  principle  that  when 
two  persons  are  Jointly  and  eqnaUy  liable 
for  the  same  debt  and  one  is  compelled  to 
pay  the  whole  of  it  he  may  have  contribn- 
tion  from  the  other  to  obtain  from  Iilm  tbe 
payment  of  his  due  proportion  or  sliaie. 
The  right  to  contribution  in  the  case  of  Joint 
debtors  depends  on  the  fact  of  common  in- 
debtedness, and  may  be  obtained  on  the  l>a- 
sis  of  the  amount  actually  expended  is  rea- 
sonably done.  Pleading  the  facts,  as  appel- 
lee does,  entitles  her  to  recover  what  she 
may  legally  show  herself  entitled  to,  and 
such  pleadings  would  not  be  insufficient  to 
support  a  Judgment  for  one-half  of  the  sum 
sued  for. 

If  it  had  appeared,  which  it  did  not  that 
a  child  was  sufficiently  earning  its  own  sup- 
port it  may  be  that  the  father  could  de- 
fend against  liability  for  its  support;  for  In 
that  instance  the  earnings  of  the  child,  le- 
gally belonging  to  the  parents,  but  coUectl* 
ble  by  the  custodian,  would  be  regarded  as 
furnished  Jointly  by  the  parents,  and  to  that 
extent  be  an  actual  discharge  of  the  obli- 
gation.   V 

It  is  insisted  by  appellee  that,  as  the  cus- 
tody of  the  minor  children  devolves  upon  the 
mother  much  personal  care  and  attention 
that  is  of  value  in  the  maintenance  of  such 
children,  such  valuable  services  may  be  re- 
garded as  performance  in  kind  of  the  moth- 
er's portion  of  the  obligation  of  maintenance^ 
and  the  father  is  only  bearing  with  the  moth- 
er tbe  Joint  obligation  of  maintaining  the 
minor  children  when  he  provides  reasonably 
for  their  necessary  support  Of  course  that 
contention  pertains  to  the  question  of  wheth- 
er or  not  the  recovery  by  appellee  of  tlie 
whole  amount  of  the  present  Judgment 
should  be  sustained.  It  is  thought  the  pres- 
ent record  does  not  sufficiently  authorize  the 
appellee  to  recover  except  one-half  of  the 
proven  expenditures. 

Motion  overruled. 


JENNINGS,  County  Judge,  et  al  t.  OABSON. 
(No.  919.) 

(Court  of  Civil  Appeals  of  Texas.     Amarilloi. 

March  16.  191B.    Rehearing  Denied 

March  29,  19ia) 

1.  Schools  and  School  Dibtbicts  «=>39  — 
Cbeation  of  New  Distbiots— Review  of 
Pboceedinob. 

Acta  34th  Leg.  c.  86,  amending  Acts  32d 
Leg.  c.  26  (Vemon^s  Sayles'  Ann.  Civ.  St  1914, 
arts.  2849a-2849o)  i  4,  vests  in  the  county 
board  of  school  trustees  the  authority  thereto- 
fore vested  in  the  county  commissioners'  court 
with  respect  to  subdividing  the  county  into 
school  districts  and  making  changes  in  sdiool 
district  lines.  Section  4a  gives  to  the  district 
court  general  supervisory  control  over  ac- 
tions of  the  county  trustees  in  creatine,  chang- 
ing, and  modifying  school  districts.  Section  8 
requires  the  county  school  trustees  to  appoint 
the  county  superintendent  as  their  secretary 
and  executive  officer,  but  bis  duties  under  the 
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•et  are  portly  derical  and  mlnlsteriaL  Section 
10  provides  that  all  appeals  from  the  dedaions 
of  the  county  superintendent  shall  lie  to  the 
county  school  trustees,  and  from  the  said  trus- 
tees to  the  state  superintendent,  and  thence  to 
the  state  board  of  education.  £«id,  that  since 
the  duties  of  the  county  superintendent  are  only 
ministerial  and  there  could  be  few  occasions  for 
an  appeal  from  him,  a  party  aggrieved  by  the 
action  of  the  trustees  in  the  matter  of  the  crea- 
tion or  alteration  of  the  districts  ma^  seek  relief 
from  the  court  without  first  exhausting  the  rem- 
edy of  appeal  to  the  state  superintendent  and 
the  board  of  education. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  68,  68;  Dec. 
Dig.  «=>39.] 

2.  Schools  and  School  Distbictb  4s>36  — 
GsEATlon  OF  New  Disteict— Revibw— Pbo- 
CEEDINOS— Statute. 

Acts  34th  Leg.  c.  36,  i  4a,  giving  the  dis- 
trict court  supervisory  control  of  the  actiona  of 
the  county  trustees  in  creating,  changing,  and 
modifying  school  districts,  does  not  authorize 
the  court  to  compel  the  trustees  to  create  a  new 
district  when  they  have  refused  to  do  so,  since 
8U<^  sapervisory  power  ia  a  special  power  and, 
even  though  given  to  a  court  of  general  juris- 
diction, most  be  limited  to  the  grant  when 
strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  B&^ ;  Dec  Dig. 
«=>36.] 

3.  Schools  asd  School  Distbicts  ^=a39  — 
Cbeation  of  New  Disteict  —  Review  of 
Pboceedinqs— Constitdtional  Pbovibionb. 

Const.  1876,  art  5,  S  8,  as  amended  in  1881. 
gives  the  district  court  appellate  jurisdiction 
fmd  general  supervisory  control  over  the  coun- 
ty commissioners'  court,  and  general  original 
jarisdiction  over  all  causes  of  action  whatever 
for  which  a  remedy  of  jurisdiction  is  not  provid- 
ed by  the  Constitution  or  laws.  Acts  33d  Leg. 
c.  129,  i  1  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2815),  empowers  the  county  commissioners 
court  to  reduce  the  area  of  any  school  district 
and  create  such  additional  school  districts  as 
may  be  necessary  for  the  best  interests  of  the 
children,  with  certain  restrictions.  Acts  84th 
liCg.  c.  36,  transferred  this  power  to  the  coun- 
ty school  trustees.  Held,  that  the  district  court, 
under  the  C<»i8titntion  could  supervise  the  ac- 
tion of  the  school  trustees  in  refusing  to  create 
a  new  school  district,  as  well  as  creating  or  al- 
tering one. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districte,  Cent  Dig.  {§  68,  69;  Dec. 
Dig.  «=»39.] 

4.  Schools  and  School  Distbicts  «s»36  — 
Cbeation  ov  New  Distbicts— Review  of 
Pboceedinos — Injunction. 

Where  some  of  the  cliildren  residing  in  a 
territory  which  it  was  sought  to  have  created 
into  a  new  school  district  were  compelled  to 
go  seven  miles  to  school,  and  when  the  streams 
were  swollen  were  unable  to  go  at  all,  and  the 
existing  district  was  about  to  issue  bonds  for 
the  construction  of  a  new  building,  after  which, 
under  Acts  33d  Leg.  c.  129,  g  1  (Vernon's  Sayles' 
Ann.  Clv.  St  1914,  art  2815),  ite  boundaries 
could  not  be  changed  until  the  bonds  were  paid, 
tbe  district  court  can  issne  an  injunction  re- 
straining the  issuance  of  the  bonds,  and  a  man- 
datory injunction  compelling  the  creation  of  a 
new  district,  notwithstanding  the  rule  which 
ordinarily  fori>ida  a  court  from  interfering 
with  the  action  of  an  inferior  tribunal,  so  long 
as  the  latter  is  exercising  its  constitutional 
and  statutory  powers  in  a  lawful  manner,  in 
matters  calling  for  the  exercise  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districu,  Cent  Dig.  |  59V^ ;  Dec.  Dig. 
<S=>36.] 


6.  Statutes  «=»122(1)—Titlb— Means  to  Ac- 

COKPLIBH  PUBPOBE. 

Acts  34th  Leg.  c.  36,  |  4a,  giving  the  dis- 
trict courts  general  supervisory  control  of  the  , 
action  of  the  county  sdiool  trnstees,  being  a 
Bi>ecification  of  the  means  whereby  the  objects 
of  the  act  expressed  in  title  were  to  be  carried 
out,  is  not  void  because  not  mentioned  in  the 
preamble  to  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  f  176;   Dec  Dig.  «=»122(l).l 

6,  Schools  and  School  Distbicts  4s>lS9Vi 
— Tbanspobtation  to  and  TBOii  School- 
Statute. 

Acts  34th  Leg.  c.  36,  aothorizing  the  classi- 
fication of  school  districts  into  eleo^entary  and 
high  school  districts,  but  providing  that  the 
classification  shall  not  be  so  made  as  to  deprive 
any  chUd  of  opportunity  to  attend  a  school  prop- 
erly classified  within  three  miles  of  his  home  un- 
less free  transportation  for  such  child  shall  be 
provided,  does  not  authorise  the  trustees  to  pro- 
vide free  transportation  for  children  to  and 
from  common  school  districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  207;  Dec  Dig. 
•S=3l59^.] 

Appeal  from  District  Court,  Hempblll 
County ;  Frank  Willis,  Judge. 

(Suit  for  Injunction  t>y  L.  M.  Carson  against 
J.  L.  Jennings,  as  County  Judge,  and  others. 
Decree  for  the  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

H.  El  Hoover,  of  Canadian,  foe  appellants. 
Baker  &  Willis,  of  Canadian,  for  appellee. 


HALL,  J.  Appellee,  as  plaintiff  below, 
filed  this  suit  In  the  district  court  of  Hemp- 
hill county,  against  appellant  Jenuings,  as 
county  Judge  and  ex  ofliclo  secretary  of  the 
county  school  board,  including  as  defendants 
F.  R  Jamison,  president  of  said  board,  C.  A. 
Gllly,  H.  T.  Holland,  Frank  Merry,  and  R. 
T.  Alexander,  trustees,  constituting  the  entire 
board,  alleging.  In  substance,  that  school  dis- 
tricts Nos.  4  and  5  each  contained  more  terri- 
tory than  was  required  by  law,  each  having 
their  schoolhouse  beyond  the  reach  of  many 
children  of  scholastic  age  residing  therein; 
that  on  the  27th  day  of  July,  1915,  plaintiff 
bad  four  dilldren  of  scholastic  age,  and.  Join- 
ed by  19  other  parties  Interested  in  the  school 
affairs  of  the  neighborhood,  all  residing  with- 
in the  territory  of  the  proposed  new  district, 
by  written  petition  to  the  county  board  of 
trustees  prayed  for  the  formation  of  a  third 
district,  to  be  so  constructed  as  to  take  a 
strip  of  territory  six  miles  long  and  three 
miles  wide  from  the  west  side  of  said  dis- 
trict No.  4  and  certain  territory  described 
In  the  petition  from  district  Na  6,  and  that 
said  new  district  should  be  numbered  17.  It 
is  further  alleged  that  If  said  new  district 
was  created.  It  would  leave  ample  territory  in 
districts  Nos.  4  and  5,  with  sufficient  popula- 
tion to  maintain  schools,  and  having  school- 
houses  easily  accessible  to  the  children  In  the 
districts  as  then  created;  that  the  trustees 
to  whom  the  petition  was  presented,  refused 
to  grant  the  prayer;   and  that  sudi  reftisal 
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was  tantamount  to  a  denial  of  educational 
opiwrtunltles  to  the  children  within  the  pro- 
posed new  district,  which  is  alleged  to  be  a 
gross  abuse  of  their  power  and  authority  on 
the  part  of  such  trustees.  The  petition  fur- 
ther sets  out  certain  inconveniences  to  plain- 
tiff, and  other  residents  In  the  district,  suf- 
fered on  account  of  the  present  location  of 
the  schoolhousea  therein;  tliat  a  petition  is 
being  circulated  in  school  district  Na  5,  to 
vote  an  issue  of  bonds  to  the  amount  of  $1,- 
000,  fbr  the  purpose  of  building  a  schoolhouse 
therein;  that  if  the  election  la  ordered,  the 
bonds  will  be  Issued  when,  luider  the  law,  no 
change  can  be  made  in  the  district  The 
prayer  is  that  the  district  court  take  super- 
visory control  of  the  action  of  the  county 
board  of  trustees  in  rejecting  the  petition; 
that  the  court  exercise  its  authority  and  cor- 
rect the  abuse  of  i>ower  on  the  part  of  such 
trustees  and  enter  a  decree,  forming  and  es- 
tablishing a  new  district,  to  be  numbered  17, 
for  a  writ  of  mandamus,  compelling  the  trus- 
tees to  create  such  district,  and  for  an  In- 
junction restraining  Jennings,  as  county 
ludge^  tTom.  calling  the  election  to  vote  upon 
the  bond  issue  in  district  No.  5.  A  tempo- 
rary writ  of  injunction  was  granted,  and  at 
the  time  ordered  by  the  trial  Judge  the  ap- 
pellants appeared,  filing  their  joint  answer  to 
the  original  petition.  The  answer  consists 
of  a  general  demurrer  and  various  special 
exceptions,  a  general  denial  and  special  an- 
swer, to  the  effect  that  the  petition  for  a  new 
school  district  was  presented  to  the  defend- 
ants as  a  county  board ;  that  in  acting  upon 
the  same  they  were  fully  advised  of  the  mat- 
ters pertaining  thereto,  and.  In  the  exercise 
of  their  discretionary  powers,  looking  to  the 
good  of  all  the  people  in  the  district,  conclud- 
ed that  it  was  to  the  beet  Interest  of  the  ma- 
jority of  the  patrons  in  the  district,  and  to 
the  educational  advantages  of  the  children 
therein,  to  reject  the  petition ;  that  in  so  do- 
ing they  acted  without  prejudice  or  bias,  and 
in  no  wise  abused  the  discretion  vested  in 
them,  and,  so  acting,  saw  fit  to  reject  the  pe- 
tition, and  that  their  action  was  not  subject 
to  supervision  by  the  district  court.  Upon  a 
trial  the  same  day,  at  a  regular  term  of  the 
district  court,  without  a  Jury,  Judgment  was 
entered,  forming  school  district  No.  17,  per- 
petuating the  injunction,  and  granting  the 
mandamus  prayed  for. 

[1]  Acts  34th  Leg.  1915,  ch.  86,  p.  68, 
amending  Acts  32d  Leg.  ch.  26  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  2849a-2849o), 
vests  in  the  county  board  of  trustees  all  the 
authority  theretofore  vested  in  the  county 
commissioners'  court  with  respect  to  subdi- 
viding the  county  Into  school  districts  and 
to  making  changes  in  school  district  lines, 
and  to  such  other  matters  as  pertain  to  the 
location,  conduct  maintenance,  and  discipline 
of  schools,  the  j^rms  thereof,  and  other  mat- 
ters of  interest  in  school  affairs  in  the  coun- 
ty.   (Section  4.) 


Some  of  the  provisions  of  this  act  are  ctm- 
fusing.  Section  10  provides  that  all  appeaU 
from  the  decisions  of  the  county  superintend- 
ent of  public  instruction  shall  lie  to  the  coan- 
ty  school  trustees,  and  from  the  said  count; 
trustees  to  the  state  superintendent  of  pub- 
lic instruction,  and  thence  to  the  state  board 
ot  education.  Section  8  of  the  act  requires 
the  county  school  trustees  to  appoint  the 
county  superintendent  as  their  secretary  and 
executive  officer.  His  duties,  under  the  va- 
rious sections  of  the  act,  are  purely  clerical 
and  ministerial.  All  matters  requiring  the 
exercise  of  discretion,  and  which  under  pre- 
vious laws  were  under  the  Jurisdiction  ot 
the  county  superintendent  are,  by  this  act, 
vested  in  the  county  trustees.  Since  the 
county  superintendent  has  no  discretionary 
powers,  it  is  difficult  to  conceive  of  any  action 
on  his  part  from  which  it  would  ever  be  nec- 
essary for  any  one  to  appeal.  The  amended 
act  did  not  provide  that  the  district  court 
should  have  general  supervisory  control  ot 
the  actions  of  the  county  trustees  in  creat- 
ing, changing,  and  modifying  school  districts. 
The  amendment  however,  has  this  proTlsion 
(section  4a),  and  under  it  this  suit  was  insti- 
tuted. Upon  original  consideration  of  this 
case  .we  applied  the  rule  annoimced  in  He- 
Collum  T.  Adams,  110  S.  W.  526,  to  the  eCtect 
that  appellant  could  not  seek  relief  in  the 
court  untU  his  remedy  of  appeal  to  the  state 
superintendent  and  the  state  board  of  educa- 
tion had  been  exhausted.  Up<m  reconsideia- 
tion  we  have  concluded  that  by  reason  ot 
the  uncertain  provisions  of  the  act  relating 
to  appeals  from  the  county  superintendent 
and  the  addition  of  section  4a,  giving  the 
district  court  general  supervisory  control,  it 
Is  not  necessary,  under  the  facts  alleged,  to 
first  appeal  to  the  state  superintendent  and 
the  state  board  of  education,  but  tliat  in  a 
proper  case  the  aggrieved  party  may  seek 
relief  in  the  district  court;  but  Is  this  sodi 
a  case? 

[t,  3]  The  action  complained  of  here  is  not 
the  action  of  the  board  in  creating,  chang- 
ing, and  modifying  districts,  but  appellant 
complains  because  the  l>oard  refuses  to  act 
and  to  create  a  new  district  by  changing  two 
existing  districts.  The  power  herein  con- 
ferred upon  the  district  court  is  a  special  an- 
thority,  and  the  rule,  according  to  the  weight 
of  authority.  Is  that  where  special  powers 
are  conferred  on  the  court  ^ther  of  othe^ 
wise  or  general  limited  Jurisdiction,  it  Is 
rigorously  restricted  to  those  granted,  and 
the  grant  Itself  Is  strictly  construed.  Hie 
court  can  take  no  additional  power  from  its 
general  jurisdiction.  In  the  exercise  of  sadi 
special  powers  it  Is  precisely  limited  to  those 
plainly  delegated.  Nothing  is  to  be  presnm- 
ed  which  is  not  expressly  given.  2  Lewis' 
Sutherland's  Statutory  Constr.  S  664.  The 
act  in  question  nowhere  gives  the  district 
court  authority  to  create  districts,  either 
originally  ot  In  the  event  of  a  refusal  on 
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the  part  of  tbe  county  board  to  do  bo.  UU' 
der  section  4a,  the  district  Judge  can  do  noth- 
ing more  than  superriae  and  control  the  acts 
of  the  county  trustees,  ta  the  event  they  un- 
dertake to  create,  change,  or  modify  dis- 
tricts. Therefore,  if  the  district  court  can, 
by  mandamus,  compel  the  county  school 
trastees  to  create  a  new  district,  as  has  been 
done  in  this  case,  the  authority  for  such  ac- 
tion must  be  looked  for  outside  of  the  act 
In  qnestion.-  This  act  vests  the  countgr  school 
trustees  with  all  the  authority  heretofore  ex- 
ercised by  commissioners'  courts,  with  re- 
spect to  subdividing  counties  into  school  dis- 
tricts and  making  changes  in  school  district 
lines,  but  does  not.  In  express  terms,  make 
tlielr  decision  final.  Acts  of  1918,  p.  259, 
{ 1,  Vernon's  Sayles'  CivU  Statutes,  art  2815, 
empowers  the  county  conuuissloners'  court  to 
reduce  the  area  of  any  common  school  dis- 
trict and  create  such  additional  school  dis- 
tricts as  may  be  necessary  for  the  best  Inters 
e$ts  of  the  school  children,  limiting  the  right 
ot  tbe  commissioners,  however,  to  reduce 
school  districts  so  as  to  contain  not  less  than 
nine  square  miles.  By  the  act  of  1915,  un- 
der which  this  suit  was  brought,  this  author- 
ity, as  stated  above,  is  transferred  to  tbe 
county  school  trustees.  Article  5,  §  8,  of  the 
Constitution  of  1876  was  amended  September 
22,  1891,  and  this  provision  added: 

"Tlie  district  court  shall  have  appellate  ju- 
risdiction and  general  supervisory  control  over 
tbe  county  commisaionerB  court,  with  such  ex- 
ceptions and  under  such  regulations  as  may  be 
prescribed  by  law." 

This  provision  Is  followed  by  the  further 
itatement: 

"And  shall  have  general  original  Jurisdiction 
over  all  causes  of  action  whatever  for  which 
a  remedy  of  jurisdiction  is  not  provided  by  law 
w  this  Constitution." 

Our  Supreme  Court,  in  Oden  v.  Barbee, 
103  Tex.  449,  128  S.  W.  602,  held  that,  un- 
der the  provisions  of  the  Constitution  quoted 
above,  at  the  request  of  citizens  and  tax- 
payers of  the  unorganized  county,  tbe  dis- 
trict court  had  the  right  to  enjoin  proceed- 
ings to  effect  the  illegal  organization  of 
such  county,  and  that  it  was  no  answer  to 
the  salt  of  such  citizens  to  say  that  It  was 
a  political  auestion,  and  one  not  cognizable 
Vf  the  oonrts. 

In  Stephens  v.  Bule,  23  Tex.  Civ.  App.  491, 
S7  8.  W.  812,  Judge  Raney,  in  affirming  the 
action  of  the  trial  court  sustaining  a  demnr- 
ler  to  a  petition  instituted  against  the  com- 
missioners' court  of  Upshur  county,  to  re- 
Tiew  their  action  in  fixing  the  boundaries 
of  a  school  district,  says  that  the  trial  court 
was  justified  in  his  action  because  the  peti- 
tion falls  to  allege  that  the  discretion  and 
control  exercised  by  tbe  commissioners  were 
oppressively,  illegally,  and  fraudulently  us- 
ed, the  inference  being  that  if  the  petition 
had  so  alleged,  tbe  demurrer  should  have 
been  overruled. 

The  case  of  McLaughlin  ▼.  Smith,  140  S. 
W.  248;    Id.,  105  Tex.  330,  148  S.  W.  288, 


grew  out  o£  the  action  ot  tbe  ccHnmisstoneis' 
court  of  Crosby  county  in  subdividing  that 
county  into  school  districts  in  such  manner 
as  to  give  the  Enuna  district  200  sections  oC 
the  best  lands  in  the  county  and  to  none  of 
the  other  districts  more  than  85  sections  of 
land.  The  petition  alleged  that  the  action 
of  the  district  court  was  fraudulent,  and 
was  an  abuse  of  their  discretion.  In  an- 
swering a  certified  question  from  this  court, 
Judge  Brown  said: 

"A  discussion  of  the  authority  of  the  district 
court  to  enforce  performance  of  the  duty  of 
redistrictins  that  county  is  justified  alone  by 
the  use  of  the  word  'may'  in  the  law.  The  facts 
which  give  it  the  form  of  discretionary  power 
are  amply  snflScient  to  authorise  the  action  and 
judgment  of  the  district  judge,  who  did  him- 
self great  credit  by  laying  the  strong  hand  ot 
justice  on  a  scheme  to  pervert  official  duty  to 
selfish  ends." 

Quoting  from  2  Lewis'  Sutherland  on  Stat- 
utory Construction,  f  636,  he  said  in  part; 

"Permissive  words  in  respect  to  courts  or  of- 
ficers, are  im^rative  in  those  cases  in  which 
the  public  or  individuals  have  a  right  that  the 
power  so  conferred  be  exercised.  Such  words, 
when  used  In  tlie  statute,  will  be  construed  as 
mandatory  for  the  purpose  of  sustaining  and 
enforcing  the  'rights,  but  not  for  the  purpose  of 
creating  a  right  or  determining  its  character. 
They  are  peremptory  when  used  to  clothe  a  pub- 
lic officer  with  power  to  do  an  act  which  ought 
to  be  done  for  the  sake  of  justice  or  which  con- 
cerns the  public  interest  or  the  rights  of  third 
persons.  A  direction  contained  in  a  statute, 
though  couched  in  merely  permissive  language, 
will  not  be  construed  as  leaving  compliance 
optional  when  the  good  sense  of  the  entire  en- 
actment requires  its  provisions  to  be  deemed 
compulsory.  Where  a  statute  confers  power  up- 
on a  corporation  to  be  exercised  for  the  public 
good,  tbe  exercise  of  tbe  power  is  not  merely 
discretionary,  but  imperative,  and  the  words 
'power'  and  'authority'^  in  such  case  means  duty 
and  obligation." 

[4]  We  recognize  tbe  rule  which  ordinarily 
forbids  one  court  from  interfering  with  the 
action  of  an  inferior  tribunal,  so  long  as 
the  latter  Is  exercising  its  constitutional  and 
statutory  iwwers  in  a  lawful  manner  and  In 
matters  calling  for  the  exercise  of  discre- 
tion. In  the  instant  case,  the  allegations 
showed  that  some  of  the  applicants  for  the 
creation  of  the  new  district  were  required 
to  send  their  children  as  far  as  seven  miles, 
and  many  of  them  lived  over  four  miles 
from  tbe  nearest  scfaoolhonse;  that  district 
5  was  about  to  issue  $1,000  in  20-year  bonds. 
The  plaintiffs'  pleadings  show  that  on  ac- 
count of  streams,  which  were  frequently  so 
swollen  they  could  not  be  crossed,  the  chil- 
dren of  many  of  the  applicants  were  denied 
the  privilege  of  schools.  Based  upon  these 
and  other  facts,  tbe  allegation  is  that  the 
county  school  trustees  had  grossly  abused 
their  ixjwers  in  denying  the  petition.  If  the 
action  of  those  vested  with  authority,  as  in 
the  McLaughlin-Smith  Case,  supra,  in  suh- 
dlvldlng  the  county  into  Inconvenient  dis- 
tricts in  the  exercise  of  their  discretion,  re- 
sults In  such  an  injury  as  entitles  the  plain- 
tiff to  invoke  the  equitable  powers  of  the 
district  court  to  remedy  the  wrongs  done,  we 
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see  no  reason  why  a  refusal  of  the  board  to 
act  whoi  due  consideration  for  the  welfare 
of  a  considerable  part  of  the  patrons  of  the 
school  district  demands  it  should  not  also 
give  the  complainants  the  right  to  apply  to 
the  coorts  for  redress.  The  bitMid  prorislon 
of  the  Constitntlon,  quoted  above  in  our  opin- 
ion, vests  the  district  court  with  authority, 
where  the  wrong  complained  of  is  the  re- 
fusal to  act  as  much  as  if  it  is  caused  by  an 
affirmative  act  They  exercise  ludidal  dis- 
cretion in  both  instances. 

The  prayer  in  the  McLan^iUn  v.  Smith 
Case,  supra,  which  was  granted  by  the  trial 
court,  is  in  part  that  24  sections  of  land 
included  by  the  county  commissioners  In 
the  Emma  school  district  be  taken  out  of 
that  district  and  annexed  to  the  Crosbyton 
district,  and  this  action  was  approved  by 
both  this  court  and  the  Supreme  Ck>urt  The 
effect  of  the  decision  in  that  case  was  a 
revision  by  the  district  court  of  a  matter  in- 
volving the  exercise  of  discretion  on  the  part 
of  the  commissioners'  court.  It  was  shown 
in  the  Instant  case  that  the  petitioners  lived 
in  a  qnrsely  settled,  but  rapidly  growing, 
section  of  the  country.  According  to  article 
2815,  Vernon's  Sayles'  Ci\'ll  Statutes,  school 
districts  which  have  Issued  bonds  cannot 
be  changed  until  the  bonds  have  been  paid. 
In  the  McLaughlin  v.  Smith  Case,  as  in  this, 
the  commissioners  were  threatening  to  16- 
sue  bonds  for  the  construction  of  a  school- 
house,  and  the  suit  was  brought  to  enjoin 
their  issuance,  as  well  as  to  reform  the  dis- 
tricts. If  the  lands  owned  by  the  petition- 
ers herein  were  about  to  be  burdened  with  a 
bond  issue,  which  would  be  an  incumbrance 
for  20  years,  and  under  the  statute  cited  pre- 
vent subsequent  county  trustees  from  redls- 
trictlng  during  that  period,  we  think  "a 
strong  and  mischievous  case  of  pressing  nec- 
essity," giving  the  petitioners  a  right  of  ac- 
tion and  entitling  them  to  both  a  prohibitive 
and  mandatory  inlunction,  existed.  Jeff 
Cbaison  Townslte  Co.  v.  McFaddin,  Weiss 
&  Kyle  lisnd  Co.,  66  Tex.  Civ.  App.  616,  121 
S.  W.  719.  In  the  case  dted.  Judge  Reese 
said: 

"  'Many  of  the  restrictions  upon  the  use  of 
mandatory  injunctions  have,  in  modem  times, 
given  way  to  a  more  liberal  construction  of  the 
powers  of  a  court  of  eouity  in  the  use  of  audi 
form  of  injunctions.  *  *  »  Mandatory  in- 
junctions which  require  of  a  party  the  perform- 
ance of  some  act  always  to  some  extent,  antie- 
ipate  the  judgment  of  the  court,  and  therefore 
should  be  granted  with  caution,  and  only  when 
the  necessity  is  great  But  not  only  ia  the 
power  to  grant  them  undoubted,  but  the  reme- 
dial and  restraining  power  of  a  court  of  equity 
would  be  greatly  impaired  if  such  was  not  the 
rule.'  Joyce  on  Injunctions,  Sjl  101-103,  1392; 
1  High  on  Injunctions,  I  2;  6  Pomeroy's  Equity 
Jurisprudence,  If  554-656;  6  Pomeroy's  Equity 
Jurisprudence,  {  510;  Lumber  Co.  v.  Lumber 
Co.  (O.  C.)  86  Fed.  528-533:  New  Iberia  Rice 
MillhiK  Co.  T.  Romero,  105  La.  439,  29  South. 
876 ;  Powhattan  Coal  &  Coke  Co.  v.  RiU,  60 
W.  Vs.  896,  56  S.  B.  267,  9  Lk  R.  A.  (N.  S.) 
122a" 


If  appellee  was  entitled  to  bave  Ote  new 
district  carved  out  of  the  two  already  exlstr 
ing,  under  the  Constltotion  and  authorities 
dted,  we  think  he  was  entitled  to  the  pro- 
hibitive injunction,  restraining  tlie  b<»id  i»- 
sne,  and,  finally,  to  a  mandatory  inJundJon, 
requiring  the  trustees  to  create  the  district 

[S]  What  has  been  said  disposes  of  most 
of  the  questions  raised  by  appellant  on  this 
appeal.  It  is  insisted  that  section  4a,  giving 
the  district  court  siQtervlsory  contrd  of  the 
action  of  the  county  lioard  of  school  trustees, 
is  void,  in  that  this  purpose  la  not  mentioned 
in  the  preamble  to  the  bill.  We  onderstand 
the  rule  to  be  that  when  an  act  of  the  Legis- 
lature expresses  the  subject  of  the  act  fully 
In  its  title,  it  embraces  and  expresses  all 
the  means  provided  therein  to  accomplish  the 
object  and  therefore  the  specification  in  the 
body  of  the  act  of  the  means  by  which  the 
object  may  be  accomplished  does  not  render 
the  act  obnoxious  to  the  constitutional  re- 
quirement that  every  law  shall  embrace  but 
one  subject  and  that  such  subject  shall  be 
expressed  in  its  title.  Section  4a  is  merely 
a  provision  for  carrying  out  and  enforcing 
the  duties  enjoined  upon  the  county  officers 
mentioned  in  the  act  and  is  not  an  attempt 
to  enlarge  the  Jurisdicticm  of  the  district 
court  Under  the  clause  of  the  Constitution 
quoted  above,  we  think  the  district  court  had 
the  Jurisdiction  required  to  render  the  Judg- 
ment in  this  case.  Doem>enschmldt  v.  I.  & 
Q.  N.  Ry.  Ca,  100  Tex.  532,  101  S.  W.  1080; 
Davey  v.  County  of  Galveston,  45  Tex.  291. 

[(]  The  Act  of  1915,  p.  68,  does  not  provide 
for  the  free  transportation  of  children  to  and 
from  schools  in  common  school  districts. 
The  court  did  not  err  In  overruling  appel- 
lant's exception  upon  that  ground. 

We  think  the  evidence  is  snflldent  to  sus- 
tain the  judgment  The  motion  for  rehearing 
is  granted,  and  the  Judgment  is  affirmed. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v.  BLAIR.* 
(Na  662&) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

March  1,  1816.    Rehearing  Denied 

March  22,  1916.) 

1.  BfASTEB  aHD  Skbvant-  «s»278(l)-Jif jttbixs 
TO   Skbvamt— AcmoKS— BviDENCB— Sum* 

OISNCT. 

In  an  action  for  the  death  of  a  railroad  em- 
ploy£  from  injury  received  when  a  trunk  was 
thrown  over  or  slipped  from  a  pile  of  trunks  on 
a  platform  and  struck  him,  evidence  held  to 
warrant  a  finding  that  the  porter  handling  the 
trunks  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f!  954,  957;  Dec  Dig.  «s» 
278(1).] 

2-   BVIDBNCI    e=>77(5)— PBESUltPTIONa— Fail- 
UBK   TO    PBODUCB. 

Where  the  defendant  master  had  in  its  em- 
ploy at  the  time  of  trial  servants  who  witnessed 
the  fatal  aoddent  but  failed  to  produce  them. 
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it  will  be  preanmed  that  tbtit  evidence  was  not 
favorable  to  the  master. 

[Ed.   Note.— For   other   cases,   see   Bvidenoe^ 
dent  DUc  J  97;   Dec  EMg.  «=a77(6).l 
9.  Mastkb  and  SEBVAirr  «=3265(S9— iNJtntns 

TO  !^ertart^Rk8  Ipsa  Loquitub. 

Where  a  railroad  employ^  was  injured  when 
a  tmnk  fell  or  was  thrown  from  a  stack  on  a 
platform  and  the  trunks  if  properly  piled  would 
not  have  fallen,  the  fact  that  a  trunk  fell  is 
ia  itself  sufficient  to  show  negligence: 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  6S1,  888,  955;  Dec;  Dig. 
*=»266(S5).] 

4.  WlTNBBSM  «=»344(2)  —  Impbachmkki^Vk- 

BACITY. 

In  a  dvil  case  the  veracity  of  a  witness 
cannot  be  impeached  by  proof  of  specific  im- 
moral conduct  but  such  impeaching  testimony 
is  confined  to  general  reputation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1125 ;    Dec  Dig.  <&=>344(2).] 

5.  Mahteb  and   SEnvAWT  «=»88(7)— iNjruBiKB 
TO  Sebvant— CotntSE  of  Eicplotuent. 

Where  a  railroad  emplo^i  was  sitting  on 
the  edge  of  a  platform  waiting  for  other  em- 

Bloyls  to  perform  certain  labor  which  had  to 
e  done  before  he  could  commence  work,  he  was 
in  the  discharge  of  his  duties  as  an  employi  of 
the  company. 

[BA.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  150;  Dec.  Dig.  <S=9S8(7).] 

6.  Death  «=5>18(2) — Actions  —  Right  op  Ac- 
tion. 

Where  a  son  contributed  money  at  times  to 
the  support  of  his  father,  the  irregularity  of 
such  contributions  will  not  prevent  the  father 
from  recovering  damages  for  the  son's  wrong- 
ful death. 

{EA.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  20;   Dec.  Dig.  <8=s>18(2).] 

7.  Death    «=»99(1)— Awakd— Exoessiveness. 

A  railroad  employ^,  27  years  of  age,  earn- 
ing $125  to  $130  a  month,  who  was  strong, 
healthy,  and  experienced  as  a  rsilroad  man,  re- 
ceived injuries  resulting  in  death.  Held  that,  in 
view  of  his  posribilities  of  advancement  in  his 
chosen  profession,  an  award  of  $25,000  was  not 
excessive. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent. 
Dig.  K  125,  126;   Dec.  Dig.  <8=»99(1).] 

8.  Death  4=988— Damages — RECovEBr. 

In  an  action  by  a  wife  for  the  wrongful 
death  of  her  husband,  she  can  only  recover  her 
pecuniary  loss  and  cannot  recover  for  loss  of 
eare  and  attention. 

[Ed.  Note. — For  other  cases,  see  Death,  Cfent 
Dig.  S  116;  Dec.  Dig.  «s>88.] 

Appeal  from  District  Court,  Karnes  Coun- 
ty; F.  O.  Chambllss,  Judge. 

Action  by  H.  A.  Blair  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
Flaintlir  dying  during  its  pendency,  the  ac- 
tion was  revived  in  the  name  of  Mrs.  Lula 
Blair,  administratrix.  From  a  Judgment 
for  plaintiff,  defendant  appeals.   AiDrmed. 

Proctor,  Vandenberge,  Craln  &  Mlt(*ell, 
ot  Victoria,  Williamson  &  Klingeman,  of 
Karnes  City,  and  Boyle  &  Storey,  of  San 
Antonio,  for  appellant  C.  L.  Bell,  of  Karnes 
City,  and  C.  C.  Harris  and  Arnold,  Cozby 
■&  Peyton,  all  of  San  Antonio,  for  appellee. 

FLT,  O.  J.  This  suit  was  instituted  by 
fi.  A.  Blair,  seeking  to  recover  damages  al- 


leged to  bare  accrued  by  reason  of  personal 
injorles  Inflicted  on  htm  through  the' neg- 
ligence of  a  porter  in  throwing  a  trunk  up- 
on him.  He  obtained  judgment,  but  upon 
appeal  to  this  court  the  Judgment  was  re- 
versed, and  the  cause  remanded.  173  S.  W. 
1186.  Since  that  time  it  was  shown  that  H. 
A.  Blair  had  died  and  his  widow,  Lula  Blair, 
as  administratrix  and  for  G.  W.  Blair,  fa- 
ther of  deceased,  filed  a  third  amended  pe- 
tition, in  which  she  alleged  that  her  husband 
was  injured  through  the  negligence  of  ap- 
pellant, In  that  its  porter,  who  was  engaged 
in  placing  trunks  on  a  platform  near  where 
H.  A.  Blair  was  sitting,  caused  a  trunk  to 
fall  upon  and  against  him,  and  in  the  alter- 
native it  was  alleged: 

"That  a  trunk  fell  from  the  top  of  other 
trunks  or  baggage  standing  on  said  baggage 
platform,  and  in  falling  the  said  trunk  struck 
H.  A.  Blair  inflicting  injuries  upon  him  which 
resulted  in  his  death  as  herein  aUeged;  and  the 
said  trunk  which  fell  had  been  placed  upon  the 
top  of  other  trunks  or  baggage  by  the  employ6. 
or  employes,  of  the  defendant  in  the  discharge  of 
the  duties  of  thdr  employment  for  the  defend- 
ant and  who  had  been  intrusted  by  the  defend- 
ant with  the  duty  of  handling  trunks  and  bag- 
gage on  said  platform;  and  tiM  said  trunk  whi<»i 
fell  had  been  placed  in  an  insecure  position  on 
top  of  other  trunks  or  baggage,  and  the  placing 
of  said  trunk  in  an  insecure  position  upon  other 
trunks  or  baggage,  was  negligence  upon  the  part 
of  the  defendant  and  such  negligence  was  a  di- 
rect and  proximate  cause  of  the  trunk  falling 
and  of  striking  H.  A.  Blair,  and  of  the  injuries 
and  death  of  H.  A.  Blair,  and  of  the  damages 
set  forth  in  this  petition." 

The  cause  was  tried  with  the  aid  of  a 
Jury,  and  resulted  in  a  verdict  and  Judgment 
In  favor  of  Lula  Blair,  as  administratrix,  in 
the  sum  of  $24,500,  and  in  favor  of  G.  W. 
Blair  for  $500. 

[1-S]  On  the  former  appeal  of  this  case  It 
was  held  that,  as  to  the  <mly  allegation  of 
negligence,  namely,  that  the  porter  had 
thrown  the  trunk  upon  and  against  H.  A. 
Blair,  evidence  was  InsofDcient  On  the  for- 
mer trial  deceased  alone  bad  sworn  that  the 
negro  porter  was  at  or  near  the  pile  of  trunks 
when  the  trunk  fell  or  was  thrown,  and  this 
court  held  that  the  evidence  did  not  tend  to 
show  that  the  trunk  was  thrown  as  was  al- 
leged. In  the  amended  petition,  upon  which 
the  last  trial  was  had,  the  allegations  were 
changed  and  amplified  so  as  to  make  a  case 
of  the  negligent  handling  or  negligent  placing 
of  the  trunk  so  that  it  fell  from  its  position 
and  struck  the  deceased.  On  this  trial  not  only 
was  the  testimony  of  deceased  introduced, 
but  Grasshoff,  who  was  with  him  at  the  time, 
testified  that  he  saw  the  porter  standing  at 
the  place  from  which  the  trunk  fell.  He 
also  testified  that  it  was  customary  for  em- 
ployes to  sit  or  He  down  on  the  platform  near 
the  plies  of  trunks  or  sit  or  stand  on  the 
ground  near  such  platform,  and  passengers 
did  the  same.  It  was  In  evidence  that  H.  A. 
Blair  was  very  tall  and  could  probably  have 
seen  the  negro  as  he  swore  he  did.  There 
was  no  break  or  opening  In  the  line  of  trunks 
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after  the  tnink  fell  which  struck  Blair. 
Grasshoff  swore  that  he  had  been  working 
about  the  platform  for  tWo  or  three  years, 
and  bad  never  known  a  trunk  to  fall  before. 
The  testimony  as  to  the  porter  being  at  or 
near  the  place  whence  the  trunk  fell  was 
not  contradicted,  although  the  porter,  Dod 
Hackett,  and  another  witness,  James  Quig- 
ley,  who  was  near  or  on  the  platform  at  the 
tlme^  were  present  Neither  was  placed  on 
the  witness  stand,  although  both  were  In  the 
employment  of  appellant  and  were  in  at- 
tendance on  the  trial  as  witnesses-  for  ap- 
pellant 

The  fact  that  Grasshoff  corroborated  de- 
ceased, on  this  trial,  as  to  the  presence  of 
the  negro  porter  near  the  trunk  when  It  fell ; 
that  no  <^>ening  was  left  in  the  line  of  trunks 
when  the  trunk  fell ;  that  the  height  of  de- 
ceased was  proved;  that  employes  and  pas- 
sengers were  permitted,  without  warning, 
to  use  the  platform  near  the  piles  of  trunks ; 
that  no  trunk  had  ever  been  known  to  fall 
before — each  and  all  are  facts  not  had  on 
the  former  trial,  which  go  to  strengthen  the 
theory  that  the  trunk  fell  because  it  was  not 
carefully  and  properly  placed  in  its  position. 
The  fact  that  appellant,  although  it  had  Its 
witnesses  present,  failed  and  refused  to 
place  them  on  the  stand  is  another  pregnant 
circumstance  tending  to  establish  the  truth 
of  appellee's  testimony.  The  presumption 
is  that  the  evidence  of  their  witnesses  would 
not  have  shaken  the  evidence  of  appellee's 
witnesses,  nor  strengthened  the  case  of  ap- 
pellant Welsh  T.  Morris,  81  Tez.  159,  16 
S.  W.  744,  26  Am.  St  Rep.  801.  As  said  In 
MitcheU  V.  Napier,  22  Tex.  120: 

"Where  a  party  is  thus  afforded  the  oppor- 
tunity to  explain,  and  fails  or  refuses  to  do  so, 
the  rational  and  legal  presumption  is,   that  a 

disclosure  of  the  truth  would  make  against  him. 
•    •    •  >• 

It  was  said  by  Lord  Mansfield: 

"It  is  certainly  a  maxim  that  all  evidence  is 
to  be  weighed  according  to  the  proof  which  it 
was  in  the  power  of  one  side  to  have  produced 
and  in  the  power  of  the  other  to  have  contra- 
dicted." 

This  U  a  quotation  from  an  English  case 
found  by  this  court  in  Jones  on  Evidence, 
S  19.  If  the  porter  was  not  where  the  evi- 
dence of  Grasshoff  and  H.  A.  Blair  placed 
him,  he  and  Quigley  should  have  been  placed 
on  the  stand  to  deny  it 

Whatever  may  have  been  the  aspect  of 
the  case  on  the  former  trial,  the  evidence 
at  this  time  tends  to  show  that  the  porter 
either  caused  the  trunk  to  fall  by  handling 
it,  or  that  be  negligently  piled  it  in  such  a 
manner  that  It  slipped  o£F  its  place  and  fell. 
There  was  other  testimony  besides  that  of 
GrasshoflC  tending  to  show  that  H.  A.  Blair 
could  have  seen  a  man  standing  behind  the 
line  of  trunks.  The  height  of  the  platform 
was  shown,  and  it  was  not  tAgb  enough  with 
the  trunks  piled,  as  they  were,  to  obscure 
the  vision  of  a  man  in  the  position  occupied 
by  H.  A.  Blair.    A  photograidi  indicates  that 


the  head  of  a  man  sitting  down  extended 
above  the  platform. 

The  testimony  tends  to  show  that  if  the 
trunks  had  been  propet\y  piled,  none  of  them 
would  have  fallen;  that  H.  A.  Blair  was  bi 
a  position  where  it  was  customary  for  em- 
ployes to  go,  and  t^at  it  was  not  contribn- 
toiy  negligence  .for  him  to  occupy  the  posi- 
tion he  held  at  the  time  of  the  accident 
This  conclusion  is  reached,  not  In  view  of 
the  evidence  on  a  former  trial,  but  in  view 
of  that  on  the  present  trial.  If  the  trunks 
had  been  properly  stacked  none  would  have 
fallen,  and  this  drcumstanoe  in  itself  woold 
furnish  sufficient  evidence  to  authorize  a  vw- 
diet  for  appellee.  McCray  v.  Railway,  89 
Tex.  168,  34  S.  W.  95;  Washington  v.  EaU- 
way,  90  Tex.  314,  38  S.  W.  764.  The  first, 
second,  and  third  assignments  of  error,  whicii 
question  the  sufficiency  of  the  testimony  to 
sustain  the  verdict,  are  overruled. 

[4]  While  appellee  was  upon  the  stand  ap- 
pellant sought  to  obtain  from  her  teetlmon; 
tending  to  show  that  she  had  been  the  pro- 
prietress of  a  house  of  prostitution  and  piled 
the  vocation  of  a  bawd  therein  during  tlie 
years  1911,  1912,  and  1913,  before  her  mar- 
riage to  deceased,  which  testimony  was  de- 
nied by  the  conrt.  The  evidence  was  clea^  | 
ly  inadmissible.  In  dvil  cases  it  Is  not  per- 
missible to  Impeach  the  veracity  of  a  witness 
by  proof  of  immoral  conduct  The  evidence, 
to  impeach  a  witness  In  a  civil  case  In  Texas, 
must  be  confined  to  testimony  as  to  his  gen- 
eral reputation.  Insurance  Co.  v.  Falres,  13 
Tex.  Civ.  App.  Ill,  35  S.  W.  55 ;  Railway  v. 
Roberts,  144  S.  W.  691;  Railway  v.  Adams, 
42  Tex.  Civ.  App.  279,  114  S.  W.  453;  Mood; 
V.  Roland,  46  Tex.  Civ.  App.  412,  102  S.  W. 
911 ;  Railway  v.  Creason,  101  Tex.  335,  107 
S.  W.  527.  However  disreputable  the  con- 
duct of  appellee  may  have  been  In  past  years. 
It  has  no  bearing  upon  the  issues  of  this 
case,  and  the  only  effect  of  the  testimony 
would  have  been  to  hold  the  erring  woman 
up  to  the  scorn  and  contempt  of  those  hear- 
ing the  testimony.  She  may  have  reformed, 
at  least  the  law  will  not  permit  such  wan- 
ton attacks  upon  her,  but  will  give  her  the 
privilege,  unmolested,  of  doing  as  the  woman 
brought  to  Jesus  by  scribes  and  Pharisees 
was  admonished  to  do,  "Go  and  sin  no  more." 
The  fourth,  fifth,  and  sixth  assignments  oi 
error  are  overruled. 

The  seventh  assignment  of  error  attacks 
the  sufficiency  of  the  evidence  to  Justify  the 
submission  of  a  charge  as  to  negligence  on 
the  part  of  appellant-  It  is  disposed  of  by 
the  discussion  of  the  testimony  made  In  con- 
nection with  the  first  three  assignments  of 
error. 

[6]  The  eighth  assignment  of  error  is  ove^ 
ruled.  H.  A.  Blair,  while  waiting  on  other 
employes  to  perform  certain  labor,  so  as  t» 
prepare  for  his  work,  was  in  the  discharge  of 
his  duties  as  an  employ^  of  appellant,  and 
consequently   the  clause  in  the  charge,  of 
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which  complaint  la  made,  Is  correct  Rail- 
way V.  Welch,  72  Tex.  288,  10  S.  W.  629,  2 
L.  R.  A.  839;  Moyse  t.  RaUway,  41  Mont 
272,  108  Pac.  1062;  Railway  t.  Maddux,  134 
Ind.  571,  3S  N.  E.  345.  34  N.  B.  511 ;  Thomas 
T.  RaUway,  106  Minn.  485,  122  N.  W.  466, 
23  L.  R.  A.  (N.  S.)  954. 

The  ninth,  tenth,  eleventh,  and  twelfth  as- 
signments of  error  are  without  merit  The 
charge  complained  of  U  not  upon  the  weight 
of  the  evidence,  and  was  lustlfled  by  the 
facts. 

The  thirteenth  and  fourteenth  assignments 
of  error  are  overruled.  The  evidence  does 
not  show  that  Blair,  as  a  matter  of  law,  was 
guilty  of  contributory  negUgence.  The  evi- 
dence tended  to  show  that  there  was  no  vibra- 
tion of  the  platform  that  would  dislodge  a 
trunk  in  a  properly  constructed  pile  and  a 
trunk  was  never  known  to  fall  from  the  plat- 
form before.  The  employes  constantly  oc- 
<rupled  positions  on  or  near  the  platform. 
This  testimony  was  not  elicited  on  the  for- 
mer trial.  A  question  of  fact  as  to  contribu- 
tory negUgence  was  raised  by  the  negligence 
which  was  properly  submitted  to  the  Jury. 

[I]  The  evidence  showed  that  H.  A.  Blair 
contributed  money  at  times  to  the  support  of 
his  father,  G.  W.  Blair,  and  that  evidence 
Justified  a  verdict  for  $500,  in  favor  of  the 
father.  The  irregularity  of  the  contributions 
did  not  preclude  a  recovery.  Railway  v. 
Martin,  25  Tex.  Civ.  App.  204,  60  S.  W.  803. 
As  said  by  this  court  in  that  case: 

"It  was  for  the  jury  to  decide  from  the  evi- 
dence what  sums  appellant  might  reasonably 
have  e3cpected  to  receive  from  her  father,  antl 
in  arriving  at  a  conclasion  *  •  *  they  could 
take  into  consideration  the  sums  that  bad  been 
contributed  before  his  death,  whether  they  had 
t>een  given  in  stated  amounts  at  stated  times  or 
not" 

The  charge  presented  every  phase  of  the 
case,  and  the  court  did  not  err  in  refusing 
the  special  instructions  asked  by  appellant 

[7,  II  The  verdict  is  very  large  and  as  an 
original  proposition  would  not  be  sustained 
by  this  court,  bnt  there  is  no  evidence  of 
passion  or  prejudice  on  the  part  of  the 
Jury,  and  this  court  has  no  authority  to  re- 
dace  the  amount  Blair  was  27  years  of 
age  when  hurt,  and  was  earning  from  $125 
to  $130  a  month.  He  was  strong  and  healthy, 
and  was  an  experienced  raUroad  man.  His 
life  was  before  him  with  aU  of  its  possibili- 
ties for  .  accomplishment  and  Increase  of 
earning  power.  He  was  stridcen  down  in  the 
vigor  of  his  yonng  manhood,  and  we  cannot 
aay  in  the  face  of  the  verdict  of  the  jury 
that  bis  life  was  not  worth  to  his  wife  the 
sum  found  by  the  Jury.  After  the  injuries 
were  Inflicted  upon  him  he  sickened,  grew 
weaker  and  finally  died,  and  his  wife  was  not 
only  deprived  of  the  money  that  he  earned 
and  confided  to  her  trust,  but  she  lost  the 
care,  attentiim,  and  assistance  that  is  ten- 
dered by  every  good  and  affectionate  hus- 
band.   The  law  only  gives  compensation  for 


the  pecuniary  loss  in  cases  of  this  class,  bat, 
as  said  by  the  Supreme  C!ourt  In  RaUway  r. 
Lehmberg,  75  Tex.  61,  12  S.  W.  888: 

"Every  parent  and  husband  has,  for  his  wife 
and  children,  a  pecuniary  value  beyond  the 
amount  of  his  earnings  by  his  labor  or  vocation." 

In  the  last  case  cited  tlie  court  laid  down 
the  rule,  since  followed,  In  regard  to  the 
amounts  found  by  Juries  In  cases  of  this 
character.    Says  the  court: 

"The  difficulties  of  proof  are  known  to  the 
lawmaker.  In  some  states  an  attempt  baa  been 
made  to  remove  them  to  some  extent  by  placing 
limits  to  the  amount  that  may  be  recovered.  In 
establishing  such  rules  the  idea  of  making  com- 
pensation in  each  instance  for  the  pecuniair 
value  of  the  lost  life  is  necesisarily  abnndoned. 
When  no  araonnt  is  fixed  by  law  and  no  rule  b 
prescribed  for  making  the  calculation  upon  facts 
capable  of  exact  ascertainment,  it  necessarily 
follows,  we  think,  that  the  lawmaker  intended 
that,  having  reference  as  far  as  practicable  to 
conditions  existing  at  the  time  of  the  death, 
Juries  from  their  own  knowledge,  experience, 
and  sense  of  justice  should  fix  and  assess  the 
proper  sum.  They  are  expected  to  act  uninflu- 
enced by  passion,  prejudice,  or  partiality,  and  to 
pay  due  regard  to  the  ascertained  facts  and  con- 
ditions surrounding,  the  subject  When  it  ap- 
pears to  the  court  that  they  have  disreg«rdM 
these  requirements,  their  verdict  should  be  set 
aside.  On  the  other  hand,  when  the  court  is  un- 
able to  determine  that  these  things  have  not 
been  observed  by  the  jury,  and  when  it  does  not 
appear  that  the  verdict  is  not  the  result  of  the 
honest  endeavor  of  the  jury  to  follow  their  own 
convictions  in  the  exercise  of  a  power  not  pre- 
cisely defined,  we  think  the  law  intends  that  the 
jnry  s  estimate,  rather  than  the  equally  unde- 
fined one  of  the  judges,  shall  prevail." 

It  is  true  that  the  size  of  a  verdict  Itself 
might  conclusively  evidence  that  improper 
motives  actuated  and  controlled  the  jury, 
but  can  it  be  said  that  a  verdict  of  $25,000 
for  the  life  of  a  yonng  robust  man,  with  all 
the  expectations,  hopes,  ambitions,  and  pos- 
sibilities ahead  of  him,  in  a  country  where 
possltdUties  so  often  ripen  into  realities, 
and  bopeB  Into  rich  fruition,  who  was  earn- 
ing a  fine  salary,  evidences  i>asslon  and  preju- 
dice on  the  part  of  the  Jury?    We  think  not 

The  judgment  wUl  be  affirmed. 


POSTEX  COTTON  MILL  CO.  v.  McCAMT.* 
(No.  920.) 

(Court  of  CSvil  Appeals  of  Texas.     AmariUo. 

Feb.  9,   1916.     Rehearing  Denied 

Mandi  15,  1916.) 

1.  Master  and   Skbvant   ^=»185(2)— Injuky 
TO  Sebvant— SCOPB  OF  Emplotment. 

To  render  a  master  liable  for  the  act  of  a 
servant  it  is  not  necessary  that  the  master 
specifically  authorize  the  servant  to  do  the  par- 
ticular act;  it  being  sufficient  if  the  act  falls 
within  the  servant's  course  of  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  887;  Dec.  Dig.  «bs 
185(2).] 

2.  Mabtbb  and  Sebvant  4=>287(4)— Injcbies 
TO  Sekvani^-Actions— Evidence. 

In  an  action  by  plaintiff,  whose  leg  was 
broken,  in  putting  a  heavy  bolt  of  cloth  into  a 
machine,  the  question  whether  a  servant  who 
assisted  plaintifE  and  was  negUgent  was  acting 
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within  the  scope  of  hia  anthority,  held,  nnder  the 
evideiice,  for  the  Jury. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  {|  104S,  1000;  Dec.  Dig. 
<S=»287(4).] 

3.  Appkai,  and  Ebbob  «s>034<2)— Rbtibw— 
JuDouxRT— Findings. 

In  view  of  Rev.  St.  art.  1986,  declaring  that 
apon  appeal  an  issue  not  submitted  and  not 
requeeted  by  a  party  to  the  cause  shall  be  deem- 
ed as  found  by  the  court  in  such  manner  as  to 
support  the  judgment,  provided  that  there  be 
eviaence  to  sustain  the  finding,  a  judgment  in 
favor  of  an  injured  servant,  based  on  special 
findings  of  the  jury,  will  be  upheld,  though  there 
was  no  finding  that  the  negligence  relied  on  was 
the  proximate  cause  of  the  injury  and  the  court, 
in  rendering  judgment,  stated  that  he  based  his 
judgment  on  the  findings  made  by  the  jury 
alone ;  it  appearing  that  there  was  sufficient  ev- 
idence to  show  that  the  negligence  relied  on 
was  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i8='934(2).] 

4.  Mastkb  and  Sebvant  «s3247(5)— Injitbisb 

TO    SbBVANT— AOTIONB— DeFBNBKS. 

Where  one  of  plaintiff's  superiors  directed 
him,  when  he  needed  assistance  in  putting  a 
heavy  bolt  of  clothing  in  a  machine,  to  caQ  mm, 
plaintiff's  failure  to  call  such  superior  is  no  de- 
fense to  an  action  for  injuries  resulting  from  the 
negligence  of  his  other  superior,  who  assisted 
him  ui  placing  the  cloth  in  the  machine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {  799;  Dec.  Dig.  «=» 
247(5).] 

5.  Mabtkb  and  Sebtant  «=s>347— Irjubies  to 
Servant— EicPLOTEBS'  Liabiutt  Act. 

The  Employers'  Liability  Act  of  1918  (Acts 
33d  Leg.  c.  179)  is  vaUd. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <e=>347.] 

6.  Mastkb  and  Servant  ®=>281(12)  —  Inju- 
BIE8  TO  Sebvant— Actions— Evidence. 

In  a  servant's  action,  evidence  held  to  war^ 
rant  a  finding  that  the  servant  was  guilty  of 
negligence  which  was  a  joint  contributing  cause 
of  the  injury  and  so,  under  Employers'  Liability 
Act,  recovery  was  properly  diminished. 
-  [Ed.  Note.— For  other  fmses,  see  Master  and 
Servant!  Cent  Dig.  |  995;  Dec  Dig.  «=9 
281(12)]] 

Appeal  from  District  Cionrt,  (teixa  Ooun- 
ty;   W.  R.  Spencer,  Judge. 

Action  by  O.  R.  McCamy  against  the  Pos- 
tez  Cotton  MUl  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Bean  &  Elett,  of  Labbock,  Higgins  &.  Ham- 
ilton, of  Snyder,  A.  B.  Williams,  of  BatUe 
Creek,  Mich.,  and  H.  O.  Smith,  of  Post,  for 
appellant  R.  A.  Baldwin,  of  Slaton,  Cornell 
&  Wardlow,  of  Sonoro,  and  Lipscomb  &  Lips- 
comb, of  San  Antonio,  for  appellee. 

HENDRICKS,  3.  O.  R.  McCamy,  the  ap- 
pellee, sued  the  appellant,  Postex  Cotton 
Mill  Company,  on  account  of  personal  inju- 
ries alleged  to  have  been  sustained  in  the  em- 
ployment of  appellee  while  engaged  in  operat- 
ing a  calender  machine  used  in  the  bleach- 
ery  department  of  appellant's  factory  for 
Ironing  and  finishing  cloth,  in  that  one  W.  R. 
Gilbert,  an  employe  of  appellant,  while  act- 
ing within  the  scope  of  his  employment,  negli- 
gently permitted  a  roll  of  cloth  to  fall  npon 


plaintiff  while  he,  said  Ollbnt,  was  assistbg 
plalntllt  to  place  the  roll  of  cloth  on  said  ma- 
chine Appellant's  factory  Is  divided  hito 
several  departments:  A  gray  room;  tlie 
bleadiing  room  or  wash  room ;  tbe  flnlshing 
or  calender  room;  and  the  sheet  room  or 
sewing  room.  Tlie  calender  mw  chine,  tt 
which  plaintiff  was  working  when  he  recdr- 
ed  his  injury,  was  located  in  tbe  flnisUng 
room,  or  calender  room.  As  a  part  of  idahi- 
tUTs  duty,  It  was  necessary  to  remove  thb 
heavy  roU  of  cloth,  weighing  some  500  or 
600  pounds,  from  a  platform  and  place  tbe 
same  npon  a  truck,  and  with  the  aid  of  the 
truck  {dace  the  roll  on  the  calender  macbliM. 
This  bolt  of  cloth  was  81  Inches  In  leigth, 
and  about  3  feet  in  diameter.  The  truck  had 
to  be  removed  from  under  the  roll  of  doth 
before  the  latter  could  be  placed  on  the  calen- 
der machine,  and  in  order  to  eliminate  the 
trade,  it  was  necessary  to  raise  cme  end  at 
the  bolt  of  doth ;  and  In  raising  one  end  of 
the  bolt,  the  end  of  a  bar,  around  which  the 
doth  was  wrapped,  was  placed  <m  top  of  a 
slot,  and  then  it  became  necessary  to  move  it 
so  that  one  end  of  a  cylinder  with  a  shoulder, 
wonld  fit  in  the  shoulder  of  the  slot  On  the 
partlcnlar  occasion,  while  McCamy  was  at- 
tempting to  make  tbe  connection  with  the 
bolt  of  cloth  npon  tbe  calender  machine,  and 
while  Gilbert  was  assisting  in  tbe  operaticn. 
It  Is  dalmed  that  th»  latter,  without  tbe 
knowledge  of  McCamy,  placed  his  foot  on  tbe 
end  of  tbe  Iron  bar,  ^vlng  it  a  shove  in  tbe 
wrong  dlrectl(»,  cansing  It  to  fall  on  Mc- 
Camy, Instead  of  catching  in  the  sodcet  Mc- 
Camy's  right  leg  was  broken  in  two  places. 
The  jury  fonnd,  on  tbe  snbmission  of  special 
issues,  that  the  negligence  of  plaintifr  and 
Gilbert  produced  the  injuries ;  that  Gilbert's 
contributing  acts,  cautdng  the  Injury,  wefe 
done  within  tbe  general  scope  of  his  employ- 
ment They  also  fonnd  additionally  that  it 
was  not  a  part  of  tbe  duties  of  OUbert  to 
help  diange  tbe  rolls  of  cloth  on  tbe  calen- 
der madilne,  but  was  within  the  scope  of  his 
employment  for  him  to  do  so  at  the  time  of 
plaintiff's  injuries.  They  found  that  M^ 
Gamy  requested  Gilbert  to  assist  Iiim  in  this 
matter,  but  that  McCamy  did  not  teU  OU- 
bert to  shove  or  push  tbe  roll  ot  doth  at  the 
time  of  tbe  acddent  'Btey  fonnd  that  a 
man  of  wdlnary  care  would  have  pushed  tbe 
truck  south  so  tliat  the  journal  would  enter 
the  socket  before  taking  the  truck  out  from 
imder  tbe  doth,  and  that  a  man  of  wdlnai; 
care,  while  tbe  journal  was  lying  on  top  of 
tbe  loop  at  tbe  north  end,  wonld  not  hare 
caused  the  roll  of  cloth  to  have  been  pushed 
or  shoved,  to  set  the  journal  at  the  south  end 
In  the  socket 

[1,2]  Appellant  assails  tbe  judgment  o( 
the  court  on  tbese  findings  that  there  is  no 
eTldfflice  to  support  the  findings  of  the  jnry 
that  the  defendant's  employe,  Gilbert,  was 
acting  within  the  scope  of  his  employment  at 
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tke  tbne  of  the  l&jnry.  Tbere  seems  to  be  no 
crltidsm  by  appellant  that  the  flndtngs  of  the 
]<U7  that  it  was  not  the  duty  of  Gilbert  to 
assist  in  placing  the  doth  upon  the  calender 
machine,  bat  that  it  was  wlthUt  the  scope  of 
his  employment  to  do  so,  are  inconsistent  in 
tbelr  nature.  It  Is  insisted  that  Gilbert,  dur- 
ing the  month  of  April,  1014,  was  at  work  in 
the  sheet  factory,  or  the  sewing  room  of  that 
department,  and  that  it  was  not  his  duty  to 
perform  any  labor  in  the  tlTilshlng  room 
where  the  calender  machine  was  located; 
that  one  Thomas  Hardeman  was  in  reality 
the  foreman,  and  at  the  time  McCamy  was 
employed,  the  latter  was  instructed  by  Harde- 
man to  call  upon  him  or  one  Price  when  it 
was  desired  to  make  a  change  of  rolls  of 
cloth  on  the  calender  machine.  The  jury  an- 
gwa«d  that  such  instructions  were  given  by 
Hardeman.  At  that  time  one  H.  W.  Fair- 
banks held  the  position  of  general  manager 
of  this  milL    McCamy  testified: 

1  had  a  conversation  with  Mr.  Fairbanks 
with  reference  to  what  Gilbert  was  doing,  In 
tb«  bleachoy  department:  at  the  post  office  one 
day  at  noon,  something  like  two  weeks  prior  to 
this  acddott.  Mr.  Fairbanks  asked  me  how 
ereiTthlnc  was  getting  along  at  the  bleacberr. 
We  had  Seen  having  trouble  with  zigzag  doth. 
I  told  him  it  was  bum  as  evei^-etill  rotten.  I 
meant  the  way  things  was  getting  along  in 
regard  to  getting  oat  good  stufE.  He  said, 
liere  is  gome  to  be  a  change  right  away— may- 
be to-morrow.  He  said :  'Hardeman  may  come 
ont  and  Gilbert  will  take  charge  of  the  bnsiness 
there.  Gilbert  is  an  experienced  man,  and  has 
been  working  something  like  18  years.  •  •  • 
It  wag  the  following  day,  after  I  had  the  con- 
Tersation  with  Mr.  Fairbanka,  that  Mr.  Gilbert 
came  down  to  the  bleachery  and  began  the  work 
I  have  already  testified  he  was  to  perform." 

Fred  Johnson,  the  shipping  clerk  at  the 
mills,  also  testified: 

That  he  bad  a  conversation  with  Fairbanks 
in  renird  to  Gilbert's  authority.  "He  told  me 
tbat  Mr.  Gilbert  was  to  have  charge  in  the 
bleichery.  Mr.  Fairbanks  told  me  he  had  charge 
vt  the  bleachery." 

The  question  on  cross-examination  was 
asked  the  witness: 

"Was  Mr.  Hardeman  over  the  oitire  bleach- 
ery? A.  That  is  what  I  thought,  but  Mr.  Fair- 
banks told  me  Mr.  Gilbert  bad  charge  of  the 
bleachery.  Mr.  Fairbanks  told  me  the—  before 
Ur.  McCamy  waa  hart;  I  do  not  exactlpr  re- 
member what  time.  Mr.  Hardeman  and  Gilbert 
had  some  misunderstanding  (we  presume  in  re- 
mrd  to  their  authority)  and  we  were  talking 
iboat  it  Mr.  Hardeman  told  me  that  they  had 
«ordi  about  it  Mr.  Fairbanks  said  he  (Gil- 
bert) had  charge  at  that  time.  It  was  some- 
thing like  a  day  or  two  before  that  Mr.  Harde- 
■an  told  me  that  he  and  Gilbert  had  some  dif- 
ferences." 

The  testimony  of  Henry  Foreman,  of  the 
following  character,  with  reference  to  the 
bleachery,  seems  to  have  been  introduced 
without  objection,  and  had  reference  to  a 
time  shortly  after  the  accident: 

"What  was  it  Mr.  Gilbert  said  to  Miss  Josie 
(meaning  one  of  the  girl  employ^  in  the  facto- 
ry)? A.  He  just  says  that  Hardeman  hasn't  got 
anything  to  do  with  it,  or  no  more  to  do  with  it," 

McCamy  also  said: 

"Prior  to  my  injury  Gilbert  was  working  in 
au  the  deportments.    *    *    *    He  was  working 


in  the  bleachery  department  on  April  20,  1914 
(the  date  of  appellee's  injuries).  *  *  *  I  ob- 
served that  he  was  doing  anything  he  saw  fit  to 
do  or  wanted  to  do,  Just  walk  up  and  take 
hold  of  a  machine,  or  help  the  fellow  through 
the  machine,  or  anything  to  do  in  the  bleachery 
department  at  all  times. 

It  is  true  that  there  is  testimony  in  the 
record  that  Hardeman  continued  to  remain 
in  charge  of  the  bleachery  department  in  the 
factory,  but  a  Jury  cOuld  conclude,  notwith- 
standing such  testimony,  tbat  Gilbert  was 
also  placed  in  charge,  with  the  same  au- 
thority, hnd  that,  for  some  reason — ^wheth- 
er from  the  weakness  of  the  general  mana- 
ger, or  otherwise,  is  not  shown — the  two 
men,  Hardeman  and  Gilbert,  had  differences 
over  the  question  of  their  authmrity  in  the 
department  mentioned.  It  seems  to  be  con- 
ceded in  the  argument  of  appellant  that 
Hardeman,  who  had  instructed  McCamy  to 
obtain  as^tance,  either  from  him,  Harde- 
man, or  Price,  bad  the  authority  to  perform 
the  act  which  Gilbert  in  reality  attempted 
to  perform — to  help  McCamy  place  the  bolt 
of  cloth  upon  the  calender  machine.  It  is 
not  necessary,  under  the  authoritieB,  that  the 
master  spedflcally  authorize  the  commis- 
sion of  his  servant  to  do  the  particalar  act, 
but  it  is  only  necessary  that  the  authori- 
ty covers  the  area  of  responsibility  for  the 
act  wbidi  is  performed,  and  this  is  consider- 
ed the  scope  of  employment  or  the  course 
of  employment 

"An  act,  though  not  ordered,  is  within  the 
scope  of  employment  if  of  such  a  nature  as 
might  be  justified  without  such  order."  Gilmar- 
tin  V.  New  York,  55  Barb.  (N.  X.)  239. 

In  very  many  instances  the  negligence  or 
tortious  acts  of  the  servant  are  not  only 
without  express  authority  to  do  the  wrong, 
but  in  violation  of  the  duty  to  the  master, 
and  the  principal  is  liable  for  such  torts 
if  'n'ithin  the  scope  of  the  employment  We 
do  not  think  that  Gilbert  was  a  "volunteer," 
under  the  testimony,  when  he  assisted  Mc- 
Camy in  the  performance  of  the  particular 
work,  at  the  time  of  the  injury.  After  read- 
ing the  voluminous  statement  of  facts  in 
this  record,  and  testimony  considerably  in 
detail,  as  to  the  duties  of  some  of  the  em- 
ployes, we  think  tbat  by  the  answer  of  the 
jury  that  it  was  not  the  duty  (though  in 
the  scope  of  his  authority)  of  Gilbert  to  as- 
sist McCamy  they  meant  it  was  not  Us  par- 
ticular employment,  or  handicraft,  in  the 
master's  business. 

[3]  Appellant  also  assigns  that  the  findings 
of  the  Jury  show  that  the  act  of  the  defend- 
ant's employe,  Gilbert,  alone  was  not  the 
proximate  or  remote  cause  of  the  injury  com- 
plained of.  From  the  testimony  only  of  Mc- 
Camy, the  Jury  could  have  found  that  Gil- 
bert's acts  were  the  sole  and  proximate  cause 
of  the  injury,  though  finding  the  negligence 
concurrent  Gilbert  said  tliat  plaintiff  told 
him  to  shove  or  push  the  roll  of  cloth;  plain- 
tiff testlfy^lng  that  he  did  not  tell  him  to  do 
BO.    The  Jury  found  that  plaintiff  did  not  tell 
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Gilbert  to  shoTe  tbe  cloth.  Appellant  argues 
that,  though  the  Jury  finds  that  Gilbert's  acts 
were  a  concnrrliig  cause  of  the  injury,  and 
the  trial  court  having  stated  that  he  based 
his  Judgment  on  the  findings  made  by  the 
Jury  alone,  and  not  on  any  findings  of  his 
own,  there  could  be  no  Judgment,  because  the 
concurring  negligence  of  Gilbert  is  not  shown. 
Whatever  the  trial  court  might  have  stated 
in  regard  to  basing  his  judgment  on  the  find- 
ings of  the  Jury,  he  returned  a  Judgment 
nevertheless,  and  the  evidence  and  findings 
sustain  It  In  this  case  the  question' of  prox- 
imate cause  vel  non  was  not  submitted  to 
the  Jury;  neither  was  there  any  request 
The  evidence  sustains  concurring  negligence 
by  Gilbert  and  McCamy  in  producing  the  In- 
Jury.  Article  1985  (though  the  issue  of  prox- 
imate cause  was  not  specifically  found  by 
the  Jury),  provides  that  upon  appeal  or  writ 
of  error  an  issue,  not  submitted  and  not 
requested  by  a  party  to  the  cause,  shall  be 
deemed  as  found  by  the  court  in  such  manner 
as  to  support  the  Judgment  provided  there 
be  evidence  to  sustain  such  a  finding.  We 
seriously  doubt  that  a  trial  Judge,  where  the 
evidence  actually  sustains  an  issue  though 
not  found,  when  he  has  pronounced  the  Judg- 
ment, can  hamper  his  Judgment  to  that  ex- 
tent by  saying  that  he  did  not  base  it  upon 
any  additional  findings  of  his  own,  but  ez- 
duslvely  upon  the  Jury's  flndings.  The  stat- 
ute says: 

"Upon  app«al,  an  issue  not  submitted  shall 
be  deemed  as  found  by  the  court  in  such  man- 
ner as  to  support  the  judgment" 

— ^if  there  is  evidence  to  sustain  such  finding. 
The  statute  is  a  rule  to  the  appellate  courts. 
However,  the  findings  of  the  Jury  in  this 
case,  we  think,  support  the  judgment 

[4]  Neither  do  we  agree  with  appellant 
that  the  failure  of  McCamy  to  call  on  Harde- 
man or  Price  could,  on  account  of  such  omis- 
sion, be  such  an  Intervening  cause,  or  omis- 
sion, as  to  be  a  proximate  cause  of  the  in- 
Jury.  The  faUuK  of  McCamy  to  call  on 
Hardeman  or  Price  cannot  tn  law  be  the 
gravamen  of  appellant's  defense.  What 
Hardeman  or  Price  would  have  done  under 
the  conditions  is  speculative.  An  omission, 
if  negligence,  must  be  an  efficient  cause  in  or- 
der to  be  a  proximate  cause,  and  such  omis- 
sion in  this  case  could  not  be  considered  an 
Intervening  proximate  or  concurring  efficient 
cause,  especially  If  Gilbert  had  the  right  to 
assist  McCamy. 

[5]  Appellant  also  attacks  the  constitution- 
ality of  the  Employers'  Liability  Act  of  1913 
(Acts  33d  Leg.  c.  170)  because  the  same  con- 
tains subject-matter  of  legislation  not  em- 
braced in  the  title,  and  the  title  of  the  act 
Is  false  and  delusive.  This  court  passed  upon 
this  question  in  the  case  of  Memphis  Cotton 
Oil  Co.  V.  Tolbert,  171  8.  W.  312,  313.  Until 
the  Supreme  Court  destroys  the  particular 
provisions  with  reference  to  fellow  servants, 


contributory  negligence,  and  aoMilnptlmi  of 
risk,  this  court  will  continue  to  assume  the 
constitutionality  of  those  prwvlslont. 
[•]  The  trial  court  submitted  to  the  Jury: 
"What  amount,  paid  now,  would  fairly  and 
reasonably  compensate  the  plaintiS  for  the  in- 
juries, if  any,  sustained  by  him?" 

He  also  submitted: 

"In  the  event  you  find  that  the  plalntiS  was 
guilty  of  negligence,  that  either  proximately 
caused  or  contributed  to  the  injunes,  if  any, 
complained  of,  to  what  extent  should  the  dam- 
ages, if  any,  sustained  by  plaintiff,  by  reason  of 
his  mjurieB,  if  any,  be  diminished,  on  account 
of  such  negligence,  if  any,  on  the  part  of  plain- 
tifE?  State  the  amount  if  any,  in  dollars  and 
cents." 

To  the  submission  of  the  fltst  question,  the 
Jury  answered,  "fi.OOO.OO."  The  Jury  re- 
sponded to  the  second  question,  "$2,000.00," 
reducing  the  former  amount  to  that  extent 
on  account  of  contributory  negligence  of  the 
plaintiff.  There  are  no  exceptions  to  these 
submissions  nor  to  the  charge  of  the  court 
along  the  same  line.  Hie  plaintiff  made  a 
motion  that  the  court  enter  Judgment  in  his 
favor  for  the  sum  of  $4,000.00,  which  was 
overruled.  The  proposition  is  that  contrilv 
utory  negligence,  in  order  to  constitute  a  de- 
fense, must  be  the  proximate  cause  of  the 
injury  complained  of,  and  that  an  analysis 
of  the  testimony  and  a  consideration  of  the 
findings  of  the  Jury  preclude  concurrent  neg- 
ligence. Though  the  Jury  might  have  an- 
swered that  McCamy  did  not  tell  Gilbert  "to 
shove,"  as  testified  to  by  Gilbert,  and  thongb 
we  thinit  that  McOamy's  omission  to  call  on 
Hardeman  or  Price  could  not  be  considered 
as  a  contributing  cause,  however,  upon  care- 
ful consideration  of  Gilbert's  testimony,  we 
believe  the  Jury  could  have  found  concurring 
negligence  of  McCamy  with  Gilbert,  upon  oth- 
er conclusions  derivable  from  his  testimony. 
We  overrule  the  cross-assignment 

The  Judgment  of  the  lower  court  is  af* 
firmed. 


TANTIS  V.  JONES  et  aL    (No.  5636.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

March  16,  1916.) 

1.  Bills  and  Notes  ®=»357  —  NEOOTiATioif 

AND    TBANSFEB— "HOLDEE   JTOB    VaLTTE." 

A  bank  to  which  notes  were  indorsed  as 
collateral  security  for  a  valuable  consideration 
without  notice  was  a  holder  for  value  and  en- 
titled to  the  same  protection  as  if  the  transfer 
had  been  an  absolute  sale. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Ont  Dig.  {§  909-912,  961;  Dec.  Dig. 
<^=357. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  for  Value.] 

2.  Bills  and  Notes  ig=>358  —  Nkgottatiow 
AND  Transfeb — Bona  Fide  Holoebs. 

A  valid  antecedent  debt  is  a  valuable  con- 
sideration for  the  transfer  of  a  note  as  collat- 
eral security. 

[Ed.  Note.— For  other  cases,  see  Bflls  and 
Notes,  Cent  Dig.  §§  913-923,  961;  Dec.  Dig. 
<8=»358.] 
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8.  CA2<rcKiJa.TiOR   or  Ihstbcmxrtb  «=b4  — 
Rktorkatiok  of  Instbumbnts  ®=»18(1)  — 

OBOUKDa— MI8TABX. 

An  instrument  will  not  be  aet  aside  or  re- 
formed on  the  ground  of  mistake  of  one  of  the 
parties  unless  superinduced  by  the  fraud  of 
the  other. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  IHtr.  J  1 ;  Dea  Dig.  «s»4 ; 
Beformation  of  Instruments,  Cent.  Dig.  fi  74, 
78-78;  Dec.  Dig.  <S=5»10(1).] 

Appeal  from  District  Court,  Bexar  County; 
S.  O.  Tayloe,  Judge. 

Action  by  Bobert  S.  YantU  against  Mary 
K.  Jones  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

B.  Lk  EUwards,  of  San  Antonio,  for  appel- 
lant. Butler  L.  Knight,  of  San  Antonio,  for 
appellees. 

FLT,  C.  J.  This  is  an  action  of  trespass  to 
try  tlUe  to  10  dty  lots  out  of  original  lot  142 
and  new  dty  blocks  2125  and  2136,  bounded 
oa  the  north  by  Castro  street,  on  the  east  by 
North  Zarzamora  street,  on  the  south  by 
Blvas  street,  and  on  the  west  by  North  Ban- 
dera street,  in  the  dty  of  San  Antonio,  in- 
stituted by  appellant  against  Mary  K.  Jones 
and  her  husband,  L..  Jones.  It  was  alleged 
In  the  petition  that  the  property  was  con- 
veyed to  Bobert  S.  Zantls  by  Jesse  Yantis 
and  Frank  M.  Yantis,  man  and  wife,  on  June 
24,  1914.  Appellees  answered  by  plea  of  not 
guilty  and  that  the  land  had  been  conveyed  to 
Mary  El.  Jones  on  December  1, 1913,  by  Jesse 
Yantis  and  wife,  and  setting  up  tbe  dicam- 
stances  under  wblch  tbe  deed  was  executed. 
No  jury  was  demanded,  and  tbe  court  ren- 
dered Judgment  In  favor  of  appellees  quiet- 
ing their  title  to  tbe  land. 

Tbe  evidence  disdoses  that  Jesse  Yantls, 
tbe  father  of  appellant,  was  desirous  of  sell- 
ing 87  lots  of  land  In  San  Antonio,  and  em- 
ployed U  Jones  and  G.  W.  Carter  to.  sell  71 
of  tbe  same,  in  consideration  of  which  tbe 
remaining  16  lots  were  to  be  conveyed  to 
Mary  K.  Jones.  Tbe  71  lots  w«-e  sold  to 
Jobn  Morrow  for  $36,000,  one  half  cash  and 
tbe  other  half  in  two  notes,  one  for  $12,000 
due  In  five  years,  and  tbe  other  for  $6,000  due 
In  six  y^rs.  The  deed  to  Morrow  was  exe- 
cuted on  December  1,  1918,  and  on  tbe  same 
date  a  deed  was  executed  to  Mary  E.  Jones 
under  tbe  terms  of  the  following  contract, 
omitting  the  preface  and  attesting  portion: 

"Whereas,  the  said  parties  of  the  second  part, 
as  the  agents  of  the  party  of  the  first  part,  have 
obtained  for  the  said  party  of  the  first  part  a 
purchaser  for  certain  71  lots  in  the  city  of  San 
Antonio,  Bexar  county,  Texas,  and  the  said  par- 
^  of  the  first  part  has  this  day  conveyed  to  one 
John  MorroWj  of  Robertson  coan^,  Texas, 
said  71  lots,  said  deed  recitln?  a  considemtion  of 
$36,000.00,  $18,000.00  in  cash  or  its  equivalent, 
and  two  notes  Nos.  1  and  2,  being  for  the  sums 
of  $12,000.00  and  $6,000.00,  respectively,  due  5 
and  on  or  before  6  years  after  date,  with  Inter- 
est from  date  at  the  rate  of  8  per  cent  per  an- 
num; 

"And  whereas,  said  party  of  the  first  part  has 
this  day  executed  a  deed  to  Mar}-  K.  Jones  to 


certain   16   lots  in  lite  city   of   San   Antonio, 
Bexar  county,  Texas: 

_  "Now,  therefore,  it  is  agreed  between  the  par- 
ties hereto  that  said  deed  executed  by  said  par- 
ty of  the  first  part  to  sitid  Mary  K.  Jones  snail 
be  deposited  by  tbe  parties  hereto  in  the  Mer- 
chants' <&  Mechanics  Banic  in  the  city  of  San 
Antonio,  Bexar  county,  Texas,  to  be  held  by  said 
bank  in  escrow  until  said  note  for  $12,000.00 
shall  have  been  hypothecated  or  sold  by  the  said 
party  of  the  first  part,  and  upon  the  sale,  hy- 
polhecation  or  cashing  of  said  note,  said  deed  de- 
posited in  escrow  shall  be  delivered  to  the  said 
Mary  K.  Jones  or  her  agent 

"It  is  further  agreed  and  understood  that  up- 
on the  sale,  cashing,  or  transfer  of  said  °  note 
for  $12,000.00  by  said  party  of  the  first  part 
that  said  party  of  the  first  part  shall  pay  unto 
the  said  parties  of  the  second  part  the  sum  at 
twelve  hundred  ($1,200.00)  dollars  in  cash,  the 
same  being  due  the  said  parties  of  the  second 
part  as  their  commission  for  the  sale  of  said 
71  lots." 

In  pursuance  of  tbat  contract  a  deed  to  16 
lots  was  executed  by  Jesse  Yantis  and  wife 
to  Mary  K.  Jones,  and  placed  in  escrow  wltb 
a  certain  bank.  Afterwards  tbe  note  for 
$12,000  was  placed  with  the  Citizens'  Bank  & 
Trust  Company  as  collateral  to  secure  a  note 
for  $8,460  given  by  bim  for  borrowed  money, 
and  suit  was  Instituted  on  tbe  note  by  tbe 
bank  against  Morrow,  tbe  maker  of  It.  In 
April,  1914,  tbe  deed  to  Mary  K.  Jones  was 
delivered  by  tbe  Merchants'  &  Mechanics' 
Bank  to  L.  Jones,  and  he  went  Into  possession 
of  tbe  land.  Before  the  deed  was  executed 
by  Jesse  Yantis  and  Frank  M.  Yantis,  bis 
wife,  to  their  son,  tbe  appellant,  tbe  latter 
was  shown  tbe  contract  made  by  his  father, 
and  was  Informed  that  tbe  deed  to  Mary  K. 
Jones  bad  been  delivered  to  her,  and  tbat  ap- 
pellees bad  gone  into  possession  of  the  land. 
There  was  no  consideration  for  the  sale  of 
the  land  to  appellant  There  was  no  mis- 
take as  to  the  contract  between  Jesse  Yantis 
and  Jj.  Jones  and  O.  W.  Carter.  Jesse  Yan- 
tis fully  understood  the  terms  of  tbe  contract 
when  be  signed  it.  Under  the  terms  of  the 
contract.  If  the  note  was  sold  or  transferred, 
the  deed  was  to  be  delivered  to  Mary  K. 
Jones,  and  It  was  so  delivered.  The  notes 
were  transferred  and  delivered  to  tbe  bank 
as  collateral  security  for  tbe  notes  executed 
by  Jesse  Yantis  to  tbe  bank.  Jesse  Yantis 
received  tbe  benefit  of  tbe  notes  executed  to 
blm  by  Morrow. 

[1,2]  Tbe  bank,  when  the  notes  were  in- 
dorsed to  It,  as  collateral  security,  for  a  val- 
uable consideration,  without  notice,  was  a 
holder  for  value  and  entitled  to  tbe  same  pro- 
tectlcm  as  If  the  transfer  bad  been  an  abso- 
lute sale.  A  valid  antecedent  debt  would  be 
a  valuable  consideration.  Colebrooke,  Coll. 
pp.  7,  8.  Undoubtedly  the  Indorsement  of 
tbe  note  or  tbe  making  of  the  collateral  se- 
curity contract  with  the  bank  would  be  a 
transfer  witbin  the  contemplation  of  the  con- 
tracting parties.  While  the  word  "hypothe- 
cate" Is  Improperly  applied  in  case  of  a  de- 
livery of  promissory  notes  as  collateral  se- 
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carity,  still  the  evidence  showed  that  the  pax- 
ties  so  nnderstood  and  desired  it. 

'While  we  doubt  whether  evidence  of  the 
sense  in  which  the  scrivener  used  the  word 
"hypothecate"  in  the  contract  was  permissi- 
ble, still  the  witness  stated: 

"I  put  it  in  there ;  don't  know  really  wheth- 
er I  knew  what  it  meant,  but,  lawyerlike,  I 
wanted  to  use  a  big  word  to  impress  my  clients, 
wsB,  perhaps,  the  purpose  of  putting  it  in 
there.''^ 

He  might,  as  stated  in  the  bill  of  exc^E>- 
tions,  taken  because  of  the  refusal  to  allow 
him  to  define  "hypothecate"  as  he  used  it, 
have  thought  it  meant  "sell" ;  still  it  is  ex- 
tremely doubtful,  for  he  did  state: 

"I  might  possibly  have  had  in  mind  this:  That 
if  Mr.  lantis  had  gone  out  and  used  this  note 
and  had  gotten,  say,  $12,000  secondhand,  I 
believe  that  the  intention  of  the  parties  Jones 
was  to  get  a  commission,  for  the  purpose  of 
Tantis  was  to  get  money  and  get  substantially 
$12,000,  and  I  might  have  put  that  in  so  as  to 
protect  Jones  from  a  hypothecation  of  all  the 
note.    •    •    •" 

If  that  means  anything,  it  means  that  the 
parties  had  in  view  that  Tantis  might  use  the 
notes  as  he  did  use  them  for  collateral  se- 
curity. If  that  is  what  the  parties  intended, 
It  would  not  matter  what  the  scrivener  may 
have  thought  the  word  "hypothecate"  meant. 

In  the  mortgage  or  deed  of  trust  given  by 
Jesse  Yantis  to  the  West  End  Lumber  Com- 
pany on  the  Morrow  notes  the  power  to  sell 
the  notes  was  given,  the  proceeds  to  be  used 
in  paying  certain  debts  due  the  Citizens' 
Bank  &  Trust  Company,  the  residue  to  be 
used  in  paying  debts  due  the  lumber  com- 
pany. This  was  imdoubtedly  a  transfer  with- 
in the  meaning  of  the  contract.  L.  Jones 
swore  that  he  explained  the  contract  to  Tan- 
tis and  that  they  understood  it  to  mean  if  the 
notes  were  mortgaged  or  money  obtained  on 
them  the  deed  was  to  be  delivered.    He  said: 

"I  told  him,  'Now,  if  yon  take  this  note  and 
mortgage  it  or  put  up  and  get  money  on  it,  our 
contract  is  up;'  and  he  says,-  'Yes,'  and 
the  deed  in  tte  bank  shonld  be  turned 
over.    •    •    •" 

[3]  It  would  seem  useless  to  consider  the 
question  of  mutual  mistake  In  the  contract 
when  one  party  swore  positively  that  he  fully 
understood  the  contract  and  explained  It  to 
the  other  party.  If  Jesse  Yantis  was  mis- 
taken as  to  the  contract,  the  evidence  fails 
to  show  It,  and,  If  he  was  mistaken,  that 
would  not  suffice,  for  the  reason  that  it  takes 
at  least  two  to  make  a  mutual  mistake.  No 
one  objected  to  the  language  of  the  contract 
at  the  time,  and  the  rule  is  thus  stated  in 
Pomeroy,  Equity  Jurisprudence,  |  843: 

"If  an  agreement  or  written  instrumeot  or  oth- 
er transaction  expresses  the  thought  and  inten- 
tion whidi  the  parties  had  at  the  time  and  in 
the  act  of  concluding  it,  no  relief,  affirmative  or 
defensive,  will  be  granted  with  respect  to  it,  up- 
on the  assumption  that  their  tbon^t  and  inten- 
tion would  have  been  different  if  they  had  not 
been  mistaken  as  to  the  legal  meaning  and  effect 
of  the  terms  and  provisions  by  which  such  in- 
tention is  embodied  or  expressed,  even  though 
it  should  be  incontestably  proved  that  their  in- 


tention would  have  been  difleient  if  tfaeyhad 
been  correctiy  informed  as  to  the  law.  TFhese 
rules  are  setUed  with  perfect  unanimity  where 
one  party  has  been  mistaken  in  sach  a  manner; 
they  are  also  applied  by  very  many  cases  where 
the  same  mistake  is  common  to  both  parties." 

An  instrument  will  not  be  set  aald«  or  re- 
formed on  the  ground  of  mistake  of  one  of 
the  parties  unless  superinduced  by  the  fraud 
of  the  other.  KeUey  v.  Ward,  94  Tex.  289, 
60  S.  W.  311.  Fraud  is  not  charged  nor 
shown  in  this  case.  The  evidence  tends  to 
show  that  there  was  no  mistake  upon  the 
part  of  either  of  the  parties,  but  that  each 
fuUy  understood  the  contract  to  mean  that 
upon  the  notes  being  sold,  mortgaged,  or 
pledged  the  deed,  placed  in  escrow,  should 
be  delivered  to  Mary  K.  Jones. 

The  judgment  is  affirmed. 


CATTLEMEN'S  TRUST  CO.  ▼.  BLASIN- 
GAME.    (So.  870.)* 

(Conrt  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  15,  1015.  On  Motion  for  Rehearing, 
Feb.  23,  101&  Second  Motion  for  Rehearing 
Denied  March  22,  1016.) 

1.  AonoN  4=969  —  St4T  —  Otbxb  Aoiioh 
Pendino. 

Where  pending  suit  in  O.  countf  by  B., 
the  maker  of  two  notes  against  C,  the  payee, 
to  recover  what  B.  had  beien  compelled  to  pay 
the  innocent  holder  of  one  of  the  notes,  and  to 
cancel  the  other,  on  the  ground  of  fraud  in  the 
procurement  of  both,  G.  institutes  actl<Mi  in  T. 
county  on  the  unpaid  note,  and  obtains  defanlt 
judgment,  and  B.  files  a  writ  of  error  snpersed- 
ing  the  judgment,  for  the  purpose  of  reviewing 
It,  In  F.  Court  of  Civil  Appeals,  B.'s  suit  should, 
on  plea  of  abatement,  be  postponed  till  determi- 
natioD  of  such  writ  of  error;  the  court  of  T. 
county  in  proceeding  to  judgment  without  in- 
terposition there  of  plea  in  abatement  beeoming 
dominant  in  the  litigation. 

[Eld.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  H  744-761;   Dec  Dig.  <8=»69.] 

2.  JcDOiiKNT  «=»568— tRes  Judicata. 

Judgment  by  default  for  the  payee  suing  on 
a  note,  whoi  made  final,  is  a  bar  to  suit  by  the 
maker  to  cancel  the  note  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  1013 ;    Dec.  Dig.  «=>568.] 

3.  Appeal  and  Ebbob  «=3930(2)  —  Fbxsuup- 
TioN— Following  Instbuctions. 

It  will  be  presumed  on  appeal  that  the 
jury  followed  instructions  as  to  what  facts  th« 
must  find  before  finding  verdict  against  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3757 ;   Dec.  Dig.  9=a^0(2).} 

On  Motion  for  Rehearing. 

4.  JuDOMBNT  «=>685(2)— Res  Judicata. 

Judgment  by  default  for  the  payee  in  an  ac- 
tion on  a  note  is  not  a  bar  to  a  suit  by  the 
maker  to  avoid  another  note  on  the  ground  of 
fraud  in  the  contract  under  which  both  notes 
were  given. 

[Kd,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8S  10(;2-1064,  1067,  1073,  1093; 
Dec.  Dig.  «=»585(2).] 

6.  CoTJBTS  «=»121(^— JuaiSDionoN— Akount 
IN  CoNTBovEBST— Partial  BLnaNATioN. 
Where  suit  is  brought  by  the  maker  of  two 
notes,  sufficient  in  amount  to  give  the  court  ju- 
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rladictioii,  to  cancel  tbem,  it  is  not  deprlTed 
thereof  by  elimination  of  one  of  the  notes  by  the 
payee  thereafter  instituting  an  action  thereon 
and  obtaining  a  default  judgment. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent 
Dig.  S  421;   Dec  Dig.  «=>121(6).I 

Brror  to  District  Oonrt,  Ochiltree  Ooan- 
ty;   Frank  P.  Greerer,  Judge. 

Suit  by  J.  M.  Blasingame  against  the  Cat- 
tlemen's Trust  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
veised  and  rendered  in  port,  and  In  part 
affirmed. 

A.  H.  Eirby,  of  Ft  Worth,  for  plaintiff  in 
error.  Newton  P.  Willis,  of  Canadian,  and 
J.  W.  Payne,  of  Ochiltree,  for  defendant  In 
error. 

HENDRICKS,  J.  On  April  16,  1914,  the 
defendant  in  error,  X  M.  Blasingame,  Insti- 
tnted  BOit  against  the  plaintiff  in  error,  the 
Cattlemen's  Trust  Company  of  Ft  Worth. 
In  the  district  court  of  Ochiltree  county,  Tex., 
alleging  that  two  certain  promlasory  notes, 
one  for  the  sum  of  |7GiO,  and  the  other  for 
the  sum  of  $250,  executed  and  delivered  by 
blm  ap<m  a  certain  subscription  contract 
for  stock  in  said  trust  company,  were  obtain- 
ed by  fraud  of  the  agent  of  said  compcuiy,  on 
account  of  alleged  misrepresentations  induc- 
ing the  execution  and  delivery  of  said  notes. 
The  1250  note  was  made  payable  directly 
to  the  agent  who  solicited  the  subscription 
contract,  and  was  transferred  before  the 
maturity  of  same  to  an  innocent  bolder,  on 
account  of  which  Blasingame  was  compelled 
to  pay  the  same  on  presentation.  The  $750 
note  was  made  payable  directly  to  the  trust 
company,  and  remained  in  the  latter's  pos- 
session. The  defendant  in  error  sued  for 
tbe  recovery  of  the  m<«ey  representing  the 
compulsory  iMiyment  of  tbe  $250  note,  and 
Interest,  on  account  of  the  alleged  fraud, 
,  and  for  the  cancellation  of  the  larger  note 
upon  the  same  ground. 

On  April  24.  1014,  subsequent  to  the  insti- 
tution of  Kasingame's  suit  in  Ochiltree  coun- 
ty upon  the  fraud  as  alleged,  the  Cattlemen's 
Trost  Company  sued  Blasingame  In  the  dis- 
trict court  of  Tarrant  county  on  the  $750 
promissory  note  (which,  in  terms,  was  pay- 
able at  Ft  Worth,  Tex.),  and  thereafter,  up- 
on proper  service,  obtained  Judgment  in  the 
district  court  of  said  county  for  the  full 
amount,  principal,  interest,  and  attorney's 
fees  in  said  note,  except  a  credit  of  |16  dis- 
closed in  said  Judgment  Blasingame  fail- 
ed to  answer  the  trust  company's  petition 
npon  said  note  in  the  suit  in  Tarrant  county, 
bfot  thereafter  filed  a  writ  of  error  bond  su- 
perseding said  Judgment,  for  the  purpose  of 
reviewing  the  same  by  petition  in  error  in 
tbe  Court  of  Civil  Appeals  of  the  Second 
Supreme  Jndldal  District  at  Ft  Worth. 
When  this  suit  by  Blasingame  again*'*:  the 
trost  company,  based  upon  the  alleged  fraud, 
was  called  for  trial  in  the  district  court  of 
Oddlttee    county,    the    trust    company,    as 


defendant,  In  due  order  of  pleading,  present- 
ed a  Idea  In  abatement,  setting  up  the  in- 
stltatlon  of  Its  snlt  upon  the  1750  note  in 
Tarrant  county,  the  Judgment  obtained  there- 
on, exhibiting  proper  service,  and  tbe  filing 
by  Blasingame  of  the  writ  of  error  bond  as 
a  supersedeas  of  said  Judgment,  also  alleg- 
ing the  failure  of  Blasingame  as  to  any  de- 
fense in  said  suit,  and  further  averring  that 
the  $750  note  was  one  of  the  two  notes  ex- 
ecuted by  plaintiff  as  a  part  of  the  same 
transaction  for  the  stock  in  defendant  com- 
pany, praying  for  abatement  of  this  case,  or. 
if  not  abated,  that  the  trial  of  the  same 
be  postponed  until  the  disposition  of  the 
other  cause  pending  on  writ  of  error  in  tbe 
Court  of  Civil  Appeals  to  the  Second  Supreme 
Judicial  District 

[1]  The  first  assignment  of  error  in  plain- 
tiff in  error's  brief  is  predicated  npon  the  re- 
fusal of  the  trial  court  to  abate  or  postpone 
tbe  trial  of  the  cause,  as  prayed  for.  Defend- 
ant In  error  asserts  broadly  that  tbe  trial 
court  did  not  err  in  refusing  to  abate  or  post- 
pone the  suit,  "because  a  prior  suit  for  tbe 
same  canse  would  not  abate  another  suit  in 
Texas."  He  cites  authorities  where,  on  ac- 
count of  two  causes  of  action  pending  for  the 
enforcement  of  the  same  right,  it  is  suggested 
that  a  litigant  will  be  compelled  to  elect  up- 
on which  cause  he  will  continue  the  enforce- 
ment of  his  rights,  and  that  it  Is  a  matter 
of  costs,  and  It  is  not  a  pure  matter  of  abate- 
ment as  at  common  law.  Upon  the  sugges- 
tions in  the  decisions  referred  to  that  it  Is 
not  a  pure  matter  of  abatement  as  at  com- 
mon law,  but  Is  a  matter  of  election  and ' 
costs,  some  of  the  Courts  of  Civil  Appeals,  in 
several  decisions,  have  extended  the  doc- 
trine to  the  extent  that  a  subsequent  suit 
for  the  same  cause  of  action  will  not  abate 
a  prior  suit 

The  Austin  court,  through  Justice  Rice, 
in  the  case  of  Thomas  Goggan  ft  Bros.  v.  Mor- 
rison, 163  S.  W.  122,  refused  to  foUow  the 
logic  of  such  opinions,  stating  that: 

"If  two  suits  between  different  parties  could 
be  maintained  in  different  courts  at  the  same 
time,  involving  the  same  subject-matter,  the 
anomalous  condition  would  be  presented  of  one 
court  ordering  the  performance  of  a  certain 
thing  which  the  other  might  forbid." 

And  tbe  Ft  Worth  court,  by  Justice  Speer, 
in  the  case  of  Sparks  v.  National  Bank  of 
Couunerce,  168  S.  W.  48,  referring  to  the  Gog- 
gan Case,  also  condemned  tbe  consequences 
of  such  a  position,  saying: 

"Not  only  does  this  rule  [announced  in  the 
Goggan  Case]  avoid  the  evil  of  a  multiplicity 
of  suits,  •  •  •  which  the  law  abhors,  but  ft 
likewise  avoids  tbe  possibility  of  oonflicting 
judgments,  thus  producing  interminable  confu- 
sion and  controversy." 

And  the  Galveston  Court,  through  Justice 
McMeans,  in  the  case  of  Miller  &  Vldor  Lum- 
ber Company  v.  Williamson,  164  8.  W.  442, 
reviews  practically  all  the  authorities  cited 
In  defendant  in  error's  brief,  presenting  the 
f(dlowlng  Illustration  bearing  npon  the  In- 


Digit 


zed  by  Google 


676 


184  SOUTHWESTERN  BSPOBTBB 


(Ea. 


tolerable  condition  resultant  from  the  logic 
ot  such  holdings :  In  that  case  the  plaintiff 
and  defendant  In  the  two  suits  were  reversed, 
and  Justice  McMeans,  says : 

"Suppose  both  suits  should  be  tried  in  the 
respective  courts  in  which  they  are  brought, 
and  the  jury  upon  conflicting  evidence  should 
return  a  verdict  for  the  plaintiff  in  each  court, 
and  a  judgment  rendered  in  accordance  there- 
with should  be  entered ;  that  thereafter  the  de- 
fendant in  each  suit  should  appeal,  and  the  ap- 
pellate court  should  hold  on  each  appeal  that, 
as  the  verdict  was  rendered  on  conflicting  evi- 
dence, and  as  the  law  was  properly  applied  by 
the  court  in  its  charge,  it  was  not  authorized 
to  disturb  the  judgment  Here  we  would  have 
a  judgment  of  two  courts  of  co-ordinate  jurisdic- 
tion, both  affirmed,  one  of  which  would  be  for 
the  plaintiff  in  each  suit;  or,  in  other  words, 
both  parties  to  the  suit  would  have  recovered 
a  judgment  for  the  same  land.  Which  party 
then  would  have  the  better  title?  Their  diffi- 
culties wonid  be  no  nearer  a  solutiim  than  be- 
fore the  suits  were  begun." 

Writ  of  error  denied  by  the  Supreme  Court 
This  record  discloses  that  the  defendant 
has  procured  a  Judgment  upon  a  petition  al- 
leging the  llnbllity  of  Blasinganie  on  ac- 
count of  the  execution  and  delivery  of  a  cer- 
tain $750  note,  the  same  note  .which  Blasin- 
game  is  attempting  to  cancel,  after  having 
failed  to  answer  in  the  Tarrant  county  suit, 
which.  In  the  event  of  a  final  determination 
upon  appeal  of  the  Judgment  upon  the  note 
against  Blasingame  In  the  Tarrant  county 
suit,  and  upon  an  affirmance  of  this  cause 
canceling  the  $750  note,  as  the  Austin  and 
the  Galveston  courts  suggest,  we  would  have 
the  anomalous,  and,  we  will  add,- the  Intol- 
,  erable,  condition  of  one  court  rendering  a 
Judgment  in  favor  of  an  alleged  right,  and 
another  court,  in  effect,  rendering  another 
Judgment  denying  the  same  right;  and,  as 
Justice  McMeans  further  interrogates,  which 
of  these  Judgments  prevails?  The  defendant 
In  error,  however,  says  that  the  trial  court 
did  not  err  In  refusing  to  abate  or  postpone 
the  suit,  "because  the  district  court  of  Ochil- 
tree county,  having  first  acquired  Jurisdic- 
tion of  the  cause  of  action  between  the  par- 
ties hereto,  is  entitled  to  maintain  exclusive 
Jurisdiction  thereof,  undisturbed  by  any  other 
tribunal,"  dtlng  numerous  authorities,  de- 
claring the  familiar  principle.  The  authori- 
ties have  no  application  to  the  condition  of 
this  record.  Blasingame  should  have  pre- 
sented to  the  district  court  of  Tarrant  county 
a  plea  of  pendency  of  another  suit  previous- 
ly instituted,  Involving  the  same  subject-mat- 
ter, and  on  account  of  such  failure  the  dis- 
trict court  of  Tarrant  county  not  having  been 
advised,  of  course,  rendered  a  Judgment  up- 
on the  allegations  of  the  petition.  The  Cat- 
tlemen's Trust  Company  did  not  perpetrate 
a  fraud  upon  the  Jurlsdk-tlon  of  the  court; 
it  Is  more  a  question  of  lack  of  vigilance  on 
the  part  of  Blasingame. 

In  the  case  of  Cook  v.  Burnley,  45  Tex. 
97,  where  the  holder  of  a  Judgment  obtained 
In  a  suit  instituted  subsequent  to  the  filing 
of  a  previous  suit  between  the  same  parties, 


pleaded  the  .  subsequent  Judgmoit,  as  ret 
adjudlcata,  against  the  maintenance  of  the 
suit  formerly  Instituted,  the  contention  was 
made  that  the  bringing  of  the  subsequent 
suit  and  the  Judgment  rendered  therein  was 
fraud  upon  the  Jurisdiction  of  the  court 
wherein  the  previous  suit  was  pending  and 
,was  void.    The  Supreme  Court  said : 

"This  position  is  certainly  not  tenable.  For, 
though  that  might  be  a  good  plea  if  properly 
pleaded,  and  at  the  proper  time,  in  abatement 
of  the  second  suit,  it  lig  no  defense  to  a  jndgment 
recovered  in  a  suit  brought  since  tills  one  in  a 
court  of  competent  jurisdiction." 

The  principle  of  superior  Jurisdiction  and 
domlnancy  of  the  Ochiltree  district  court  in 
regard  to  the  litigation  is  destroyed  by  the 
lack  of  vigilance  of  Blasingame  anu  the  ren- 
dition of  the  Judgment  upon  the  $750  note  In 
the  suit  in  Tarrant  county.  The  latter  conrt, 
In  proceeding  to  Judgment,  becomes  domlniint 
in  the  litigation,  at  least  upon  the  condition 
of  this  record  until  the  determination  ot 
that  suit  in  the  appellate  court  upon  that  ' 
appeal.  The  litigation  in  Odilltree  connt.r 
to  subservient  to  that  appeal  Of  course,  on 
account  of  the  Judgment  having  been  super- 
seded by  the  writ  of  error  bond  in  the  Ta^ 
rant  county  case,  the  question  here  is  not 
one  of  res  adjudlcata,  except  argumentatire- 
ly  as  one  of  future  consequence,  and  of  in- 
consistent Judgments  which  might  ensue,  pre- 
senting anomalous  and  Intolerable  conditions 
where  two  cases  Involving  the  same  subject 
matter  are  finally  determined. 

[2]  We  take  It  that  It  would  not  be  dis- 
puted but  what  the  judgment  upon  the  note, 
adjudicating  the  liability  of  Blasingame  up- 
on same,  obtained  in  the  Tarrant  county  dis- 
trict court,  when  made  final.  Is  a  complete 
adjudication  to  the  extent  that  Blasingame 
could  not  cancel  the  same  note  in  another 
Jurisdiction,  having  failed  to  present  any 
plea  In  the  former  suit 

"The  judgment  of  foreclosure  obtained  by  ap- 
pellee against  appellant  on  the  notes  given  for 
the  purchase  money  of  the  thresher  would  opei^ 
ate  as  a  bar  of  his  right  to  rescission,  bat  not 
of  his  remedy  for  a  breach  of  warranty." 
Standcfer  v.  Aultmnn  ft  Taylor  Machinery  Ca, 
.34  Tex.  Civ.  App.  160,  78  S.  W.  552. 

In  the  case  of  Arnold  v.  Kyle,  67  Tenn.  (8 
Baxt.)  32S,  the  higher  court  of  chancery  of 
Tennessee  specifically  held  that  a  judgment 
at  law  upon  a  promissory  note,  though  no 
defense  was  interposed,  was  a  complete  bar 
to  an  original  bill  attempting  the  cancella- 
tion of  the  same  note  in  a  court  of  equity 
on  account  of  fraud,  especlaJUy  where  the 
complainant,  attempting  to  cancel  the  note, 
knew  the  fraud  before  the  rendition  of  the 
Judgment  in  the  other  court 

The  following  anthoritlea,  while  not  whol- 
ly upon  the  point,  upon  very  similar  condi- 
tions, though,  sustain  the  principle.  White 
V.  Cuthbert  70  App.  Div.  220,  41  N.  Y.  SupfL 
818;  Bingham  t.  Kearney,  136  Gal.  175,  68 
Pac.  597;  Shaw  v.  MUby  (Ky.)  63  S.  W. 
577 ;    Cannon  t.  Castleman,  162  Ind.  6,  69 
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X.  K.  455 ;  Le  Guen  t.  Gonvernem,  1  Johns. 
Cas.  (N,  T.)  436.  1  Am.  Dec.  121. 

[I]  The  condition  is  presented  upon  this 
record  as  to  the  proper  disposition  of  the 
case  In  this  court  Some  of  the  assignments 
in  plaintiff  in  error's  brief,  upon  a  consid- 
eration of  them  alone,  exhibit  error.  Plain- 
tiff in  error,  however,  submitted  a  requested 
instruction,  which  was  given  by  the  trial 
court,  requiring  the  Jury,  in  effect,  to  find 
every  ground  of  fraud  alleged  in  plalntltTs 
petition  as  true  before  they  could  find  a  ver- 
dict against  defendant  The  presumption  is 
that  the  Jury  followed  the  charge  of  the 
court,  and,  that  being  so,  there  Is  one  ground, 
at  least,  In  plalntifTs  petition,  with  evidence 
sufficient  to  sustain  It,  whldi  the  Jury  under 
this  charge  evidently  found  to  be  true,  and 
which  is  not  affected  by  plaintiff  in  error's 
assignments.  In  an  ordinary  case  this  con- 
dition would  Bilggest  the  procedure  by  this 
court  of  an  affirmance  of  a  part  of  the  case, 
and  a  definite  disposition  of  another  part 
If  the  trial  court  bad  Jurisdiction  when  It 
acted  upon  the  whole  case.  It  is  suggested 
by  plaintiff  in  error  that  we  would  be  una- 
ble to  affirm  that  part  of  the  Judgment  of 
the  trial  court  permitting  the  recovery  by 
defendant  in  error  of  the  sum  of  $250,  and 
interest  paid  by  him,  on  account  of  the  ques- 
tloD  of  Jurisdiction.  We  do  not  decide  that 
question.  Aside,  however,  from  this  ques- 
tion of  JurisdlctloD,  upon  mature  considera- 
tion of  this  whole  case,  we  are  convinced 
that  the  district  court  should  not  have  per- 
mitted the  litigation  over  the  $760  note  merg- 
ed in  the  Judgment  of  the  Tarrant  county 
district  court  and,  if  we  attempted  to  af- 
firm that  part  of  the  Judgment  based  upon 
the  payment  of  the  |2S0  note,  and  should  or- 
der the  district  court  to  suspend  the  hear- 
ing of  that  part  of  the  case  involving  the 
WO  note,  we  would  be  ordering  something 
which  the  district  court  originally  could  not 
have  ordered.  Such  a  Judgment  would  not 
hare  been  a  final  Judgment  It  might  be 
said  that  If  the  whole  case  in  Ochiltree 
coDnty  la  a  more  enlarged  cause  of  action 
than  that  adjudicated  In  Tarrant  the  pend- 
ency of  another  suit  In  which  Judgment  has 
been  rendered  should  not  avail  the  plaintiff 
In  error.  We  still,  however,  have  the  prob- 
lem, left  <tf  the  court's  sitting  and  rendering 
two  Judgments,  exemplified  In  this  case  (If 
the  motion  presenting  the  final  determination 
of  the  Tarrant  county  Judgment  could  be  re- 
garded), wherein  one  court  cancels  the  very 
note  upon  which  Judgment  has  been  rendered 
by  the  other  and  the  first  Judgment  finally 
determined  and  affirmed  by  the  appellate 
court 

Plaintiff  In  error  insists  that,  the  merger 
into  Judgment  of  the  $750  note  being  a  part 
of  an  entire  transaction,  also  producing  the 
$250  note,  said  Judgment,  if  finally  determin- 
ed, would  not  only  be  a  bar  to  any  litigation 
la  Ochiltree  county  npon  the  $7S0  note,  but 
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further  would  be  a  bar  to  any  proceeding 
involving  the  $260  note  arising  out  of  the 
same  contract  of  subscription  and  the  same 
transaction.  We  do  not  care  to  go  that 
length  without  going  into  an  extended  dis- 
cussion upon  the  point  If,  however,  the 
district  court  should  not  have  litigated  and 
adjudicated  a  part  of  plaintiff's  cause  of  ac- 
tion set  up  In  his  petition,  it  would  follow 
that  It  would  have  been  its  duty  to  havo 
postponed  the  whole  case  on  account  of  the 
condition  produced  by  the  lack  of  vigilance 
of  Blasingame  in  not  answering  the  suit  in 
Tarrant  county.  It  might  be  suggested  that 
this  court  should  reform  that  part  of  the 
Judgment  based  upon  the  $250  note,  and 
change  the  same  into  an  interlocutory  Judg- 
ment for  that  amount  If  the  question  of 
Jarisdiction  could  be  overcome  in  order  to 
reach  such  a  procedure,  and  upon  the  sug- 
gestion that  this  court  could  and  should  do 
what  the  district  court  should  have  done,  we 
can  find  no  precedent  for  such  a  course.  It 
would  be  a  precedent  permitting  a  district 
court  to  carve  out  of  a  petition  and  litigate 
a  part  of  same  for  the  purpose  of  entering 
an  interlocutory  Judgment  and  then  post- 
pone the  balance  of  the  cause,  retry  the  same 
at  some  other  time  upon  the  same'  issues  up- 
on the  remainder  of  the  cause  of  action,  and 
then  render  a  final  Judgment  upon  the  whole 
case,  whatever  the  disposition  by  the  Court 
of  ClvU  Appeals  at  Ft.  Worth.  Courts  do 
not  sit  to  try  a  case  in  "piecemeal." 

Plaintiff  in  error  presents  a  motion  in  this 
court  exhibiting  the  final  determination  for 
the  appeal  from  the  Tarrant  county  district 
court's  Judgment  pra}'ing  for  a  dismissal  of 
the  whole  suit  in  Ochiltree  county,  on  the 
theory  that  the  subject  of  controversy  be- 
tween these  parties  has  ceased  to  exist ;  that 
the  main  part  of  this  suit  having  been  elim- 
inated, it  is  shown  to  this  court  that  the 
Ochiltree  county  district  court  has  nothing 
to  litigate,  for  the  reason  that  the  remainder 
of  the  demand  is  not  within  the  Jurisdiction 
of  that  court  A  proposition  of  this  char- 
acter brings  in  its  train  an  extended  investi- 
gation upon  our  part  into  a  question  not 
briefed  here,  whether,  uptfn  any  supposable 
theory,  by  amendment,  setting  up  facts  as 
allegations  of  excuse  for  not  answering  the 
suit  in  Tarrant  county,  the  plea  of  res  ad- 
Judlcata  could  be  avoided,  and  whether  such 
a  proceeding  should  be  remitted  to  the  court 
in  which  the  Judgment  was  rendered.  We 
overrule  the  motion.  This  same  motion  does 
show,  however.  If  we  could  regard  it,  that 
since  this  case  has  been  brought  here  this 
plaintiff  in  error  has  attempted  to  execute 
his  Judgment ;  another  suit  has  been  filed  by 
Blasingame;  the  Court  of  Appeals  at  Ft. 
Worth  has  issued  a  writ  of  prohibition 
against  the  district  Judge  of  the  Thirty-First 
Judicial  district  from  interfering  with  the 
Judgment  In  those  forums ;  and  we  hare  the 
almost  "Interminable  confusion  and  oontro- 
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raety"  spoken  of  by  Jostlce  Speer,  which 
concretely  ezempllfles  the  rule  contended  for 
by  appellee  in  producing  results. 

With  the  lights  before  us  we  think  the 
proper  disposition  of  this  case  is  to  reverse 
and  remsnd  up(Hi  the  whole  case.  It  may  be 
that  the  final  working  out  of  the  rights  of 
the  parties  will  operate  as  a  hardship.  If 
so,  the  condition,  as  presented  upon  this  rec- 
ord, is  one  created  by  defendant  In  error. 
We  are  convinced  that  the  rule  declared, 
upon  the  condition  of  record  here,  is  the 
safe  rule,  grounded  upon  a  sound  public  pol- 
icy. The  whole  case,  upon  plaintiff  in  error's 
plea  in  abatement,  should  have  been  post- 
poned until  the  determination  of  the  case  in 
the  Court  of  Civil  Appeals  at  Ft.  Worth  upon 
the  Tarrant  county  judgment. 

A  discussion  of  plaintiff  in  error's  other  as- 
signments is  probably  unnecessary. 

The  cause  is  reversed  and  remanded. 

On  Motion  for  Rehearing. 

[4]  The  turn  of  this  case  upon  rehearing 
requires  a  decision  of  the  questions  of  res 
adjudlcata,  and  of  Jurisdiction,  each  rather 
complicated,  as  applied  to  the  condition  of 
the  record. 

The  defendant  in  error,  in  his  motion  for 
rehearing,  admits  that  the  holding  on  the 
original  hearing  as  to  the  Tarrant  county 
judgment  on  the  $750  note  ends  the  matter 
against  him  as  to  that  phase  of  the  litigation. 
He  asks  that  the  former  order,  reversing  and 
remanding  the  case  as  a  whole,  be  set  aside, 
and  for  an  affirmance  of  that  part  of  the 
judgment  for  the  $250  recovered  by  him,  and 
that  this  court  reverse  and  render  against 
him  the  judgment  of  the  trial  court  canceling 
the  $750  note.  The  $750  note  upon  which 
judgment  was  rendered  in  the  district  court 
of  Tarrant  county  against  Blaslngame  was 
a  part  of  the  same  transaction  with  the  ex- 
ecution and  delivery  of  the  subscription  con- 
tract and  the  $250  note  which  Blaslngame 
was  required  to  pay,  the  amount  of  which 
payment  he  was  permitted  to  recover  in  the 
district  court  of  Ochiltree  county  against  the 
Trust  Company.  The  issue  of  fraud  which 
permitted  a  recovery  of  the  $250  against  the 
trust  company  in  the  suit  in  Ochiltree  county 
would  have  defeated  the  $7S0  note,  If  it  had 
been  interposed  and  successfully  maintained 
against  the  latter  note  in  the  suit  in  Tarrant 
county.  We  do  not  think  that  the  question 
of  fraud  as  a  litigated  issue  properly  belong- 
ed to  nor  was  within  the  scope  of  the  litiga- 
tion in  the  Tarrant  county  suit,  the  petition 
containing  the  nsual  allegations  for  recovery 
upon  a  promissory  note,  the  judgment  being 
one  by  default. 

Plaintiff  in  error  cites  the  case  of  Town 
of  Beloit  V.  Morgan,  7  Wall.  619,  19  U  Ed. 
206,  as  "peculiarly  apt  under  the  fticts  of  this 
case."  Analyzing  the  material  facts  In  the 
majority  and  dissenting  opinions  in  the  case 
of  Cromwell  t.  Sac  Ooonty,  M  U.  S.  851,  24 


L.  Bid.  p.  197,  as  basis  for  the  majority  opin- 
ion, It  would  seem,  on  principle,  in  attempt- 
ing to  apply  each  case  to  this  record,  that 
the  Morgan  Case  is  robbed  of  its  legal  signif- 
icance as  an  authority,  both  cases  decided 
by  the  Supreme  Court  of  the  United  States. 

The  Belolt-Morgan  Case  Involved  a  judg- 
ment by  default  upon  certain  bonds.  The 
same  defendant,  the  dty  of  Beloit,  attempted 
to  enjoin  Morgan  In  a  subsequent  suit  from 
proceeding  in  certain  suits  upon  other  and 
different  bonds,  but  of  the  same  series  and 
held  by  the  same  title  and  owner  as  in  the 
previous  suit    The  court  said: 

"All  the  objections  taken  in  this  case  might 
have  been  taken  in  that.  •  •  »  Under  such 
circumstances  a  judgment  is  conclusive,  not  only 
as  to  the  res  of  that  case,  but  as  to  all  further 
litigation  between  the  same  parties  touching 
the  same  subject-matter,  though  the  res  itself 
may  be  different.  *  •  *  A  party  can  no  more 
split  up  defenses  than  indivisible  demands,  and 
present  them  by  piecemeal  in  successive  suits 
growing  out  of  the  same  transaction." 

The  court  also  held  the  bonds  were  requir- 
ed to  be  paid  under  a  subsequent  statutory 
enactment. 

In  the  case  of  Cromwell  v.  Sac  County  a 
party  was  the  owner  of  four  bonds  of  the 
county,  to  which  .were  attached  numerous 
coupons.  The  first  suit  was  upon  some  of 
the  coupons,  and  the  question  was  one  of 
Innocent  purchaser.  The  county  answered 
that  the  bonds  originated  in  fraud,  and  It 
seems  that  the  plaintiff  failed  to  prove  that 
he  paid  value.  The  second  suit  was  on  the 
four  bonds  owned  by  the  plaintiff  and  four 
coupons  for  interest  attached  thereto.  In 
that  cause  plaintiff  proved  that  he  was  an 
innocent  purchaser,  and  the  headnotes  writ- 
ten by  Justice  Field  as  reflecting  the  opin- 
ion in  part  state: 

•<•  •  •  Where  the  second  action  between 
the  same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  determi- 
nation of  which  the  finding  or  verdict  was  ren- 
dered." 

Justice  F^eld  does  not  comment  on  the 
case  of  Town  of  Beloit  v.  Morgan,  though 
Justice  Clifford,  the  dissenting  judge,  quotes 
therefrom,  unless  the  following  In  the  ma- 
jority decision  would  be' considered  a  differ- 
ence of  opinion  affecting  the  Beloit  Case: 

"A  judgment  by  default  only  admits  for  the 
purpose  of  the  action  the  legahty  of  the  demand 
or  claim  in  suit.  It  does  not  make  the  allega- 
tions of  the  declaration  or  complaint  evidence 
in  an  action  upon  a  different  daim.  The  decla- 
ration may  contain  different  statements  of  the 
cause  of  action  in  different  counts.  It  could 
hardly  be  pretended  that  a  judgment  by  default 
in  such  a  case  would  make  the  several  state* 
ments  evidence  in  any  other  proceeding." 

Justice  Gooley  of  the  Supreme  Court  of 
Michigan,  in  the  case  of  Jacobson  v.  Miller, 
41  Mich.  90, 1  N.  W.  1013,  applying  the  Crom- 
well Case,  went  a  considerable  distance  along 
that  line.  That  cause  Involved  a  previous 
Judgment  for  rent  uiion  a  lease  contract,  the 
defendants  pleading  the  general  IflBoe,  wlt^ 
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out  denying  under  oath  the  execution  of  tbe 
lease  reqolred  under  tbe  statute  of  that  state 
In  order  to  put  Its  execution  In  Issue.  In  a 
subsequent  suit  upon  the  same  lease  Justice 
Cooley  held  tbe  actual  execution  of  tbe  In- 
stroment  could  be  litigated,  saying : 

"The  execution  of  the  lease  was  not  denied  in 
the  former  suit.  No  issue  was  made  open  i^ 
and  the  defendant,  by  not  denying  it,  suffered 
a  default  in  respect  to  it  which  left  it  wholly 
outside  the  issue  made  and  actually  passed  up- 
on. Consequently  it  was  not  and  could  not  have 
been  considered  by  the  court  as  a  point  which 
in  that  suit  was  open  to  controversy.  •  •  • 
It  is  said,  however,  that  the  defendants  in  the 
first  suit  were  at  liberty  to  put  the  execution  of 
tbe  lease  in  issue,  and  that  it  was  their  duty 
to  do  so  then  if  they  proposed  to  contest  it  at  all. 
This  is  upon  the  Kround  that  public  policy  will 
not  suffer  the  withholding  of  a  defense  with  a 
view  to  further  litigation,  when  a  single  suit 
might  determine  the  whole  controversy.  This 
is,  no  doubt,  true  where  the  defense  is  sought 
to  be  made  use  of  in  the  retrial  of  a  dispute 
respecting  the  same  subject-matter  of  the  former 
litigation.  •  •  •  The  question  now  is  wheth- 
er the  proposition  is  applicable  to  a  case  where 
the  subject-matter  of  a  second  suit  is  different." 
41  Mich.  90, 1  N.  W.  1016,  1017. 

Tbe  Supreme  Court  of  Alabama  held,  in 
tbe  case  of  Crowder  t.  Bed  Mountain  Co., 
127  Ala.  254,  29  Soatb.  847,  wbere  a  Judg- 
ment was  rendered  by  default  for  accrued  in- 
terest upon  a  promissory  note  (the  note  stip- 
ulating annual  installments  of  Interest)  it 
was  not  res  adjudicata  in  a  subsequent  action, 
brought  by  tbe  same  plaintiff  against  tbe 
same  defendant,  to  recover  the  principal  sum 
due  upon  the  note;  tbe  defendant  pleading 
in  tbe  second  suit  a  want  of  consideration  for 
tbe  note  sued  upon.  To  the  same  effect  as  to 
a  Judgment  by  default  is  tbe  case  of  Unfiled 
T.  Heberrer,  63  Ind.  72.  Also  see  Williams 
T.  Williams,  63  Wis.  68,  23  N.  W.  Ill,  63  Am. 
Rep.  253;  Shlrland  v.  First  National  Bank, 
65  Iowa,  96,  21  N.  W.  201. 

The  case  of  Adams  y.  Adams,  26  Minn.  72, 
Is  directly  on  tbe  point  It  involved  a  Judg- 
ment by  default  upon  one  of  several  negotia- 
ble promissory  notes  founded  upon  tbe  same 
illegal  consideration,  and  it  was  held  that, 
no  issue  upon  the  facts  of  consideration  hav- 
ing been  tendered  by  the  petition,  tbe  de- 
fendant was  not  estopped  from  setting  up  in 
a  second  action  upon  another  of  said  notes 
tbe  defense  of  lll^ality  of  consideration. 
Tbe  Supreme  Court  of  Minnesota  said: 

"The  operative  effect"  of  tbe  default  judgment 
as  estoppd  "in  another  action  between  the  same 
parties  upon  another  of  said  notes  not  directly 
Involved,  *  *  *  though  resting  upon  the  same 
•  •  •  consideration,  is  limited  to  the  precise 
points  which  were  then  actually  controverted, 
and  to  the  matters  which  were  embraced  in 
Uie  issue  there  tendered,  upon  the  determination 
of  which  Budi  Judgment  was  rendered." 

Tbe  case  of  Wortb  y.  Cannicbael,  114  Oa. 
689,  40  S.  E.  797,  is  directly  in  point  Where 
two  notes  were  given  upon  a  consideration 
arising  upon  tbe  same  transaction,  a  Judg- 
ment by  default  rendered  in  favor  of  tbe 
payee  against  tbe  maker  upon  one  of  such 
notes  was  not  a  bar  In  a  sulMequent  action 


to  tbe  defense  of  fMuduIent  representation. 
Tbe  court  said: 

"The  rule  is  well  settled  that  a  Judgment  ren- 
dered in  litigation  between  the  same  parties 
does  not  operate  as  an  estoppel  in  a  subsequent 
suit  between  them  on  a  different  cause  of  action, 
except  as  to  such  issues  as  were  actually  tried 
and  determined  in  the  former  litigation;  and 
the  fact  that  the  cause  of  action  in  tbe  two  suits 
arose  out  of  one  and  the  same  transaction  does 
.  not  alter  the  rule." 

Tbe  case  of  Andover  Savings  Bank  v.  Ad- 
ams et  al.,  1  Allen  (Mass.)  28,  fnyolved  a  pre- 
vious Judgment  for  tbe  plaintiff  in  an  action 
in  installments  of  interest  due  on  a  certain 
note.  Plaintiff  also  subsequently  sued  for 
the  principal  of  the  note,  whicb  bad  really 
matured  wben  the  former  actl<m  was  begun. 
Chief  Justice  Blgelow  of  the  Supreme  Court 
of  Massachusetts  said: 

"The  promises  to  pay  the  debt  at  one  time 
and  the  interest  at  another  are  several,  and  af- 
ford distinct  causes  of  action." 

It  is  understood  that  we  are  not  approving 
tbe  principle  as  applied  to  the  basis  of  facts 
in  all  the  cases  above  dted,  but  tbe  same 
are  used  argumentatlvely. 

Justice  Hurt  said,  in  the  case  of  H.  &  T. 
a  By.  Co.  V.  Perkins,  Adm'r,  2  Willson.  Civ. 
Cas.  Ct  App.  {  620: 

*****  A  judgment  oii  one  does  not  bar  a 
new  action  on  tbe  other,  unless  by  establishing 
some  matter  fatal  to  both." 

Tbe  case  of  Moore  v.  Snowball,  98  Tex.  16, 
81  S.  W.  6,  66  L.  B.  A.  745,  107  Am.  St  Rep. 
596,  the  majority  opinion  of  the  Supreme 
Court  holds  that  a  suit  to  cancel  a  tax  Judg- 
ment of  foreclosure  upon  land,  on  tbe  ground 
that  it  is  void,  and  tbe  sale  thereunder  like- 
wise void,  is  not  res  adjudicata  in  another 
suit  between  the  same  parties  wherein  the 
subsequent  suit  admits  tbe  validity  of  the 
Judgment,  but  attacks  tbe  sale  under  the  ex- 
ecution on  account  of  irregularities  and  In- 
adequate consideration. 

If  Blasingame  bad  interposed  tbe  defense 
of  fraud  against  tbe  $750  note  (it  being  a 
companion  to  tbe  |250  note),  and  had  not 
succeeded  in  the  defense,  tbe  Judgment  up- 
on tbe  $760  note  would  present  a  different 
question.  Gardner  v.  Bndcbee,  3  Cow.  (N. 
T.)  120,  15  Am.  Dec.  256,  squarely  on  tbe 
point.  The  logic  of  plaintiff  in  error  is  that 
the  Judgment  upon  the  $760  note  merges  the 
subscription  contract  in  the  Judgment; 
hence  the  $250  note,  a  part  of  the  same  trans- 
action, in  so  far  as  the  particular  defense 
1b  concerned  is  also  merged.  Tbe  fact  re- 
mains, however,  that  in  reality  there  was 
no  sucb  Issue  tendered,  litigated,  or  decreed 
upon  in  tbe  Tarrant  county  suit  It  was 
outside  tbe  issue. 

[B]  It  is  asserted  that.  If  the  district  court 
of  Ochiltree  county  bad  sustained  tbe  plea 
in  abatement,  the  court  would  not  have  had 
Jurisdiction  for  tbe  recovery  of  the  $250. 
Plaintiff  alleged  that  defendant's  agent  made 
false  representations  as  to  past  dividends 
by  tbe  company.  Tbe  evidence  was  snffl* 
dent  to  put  it  to  the  Jury.  The  special 
charge  submitted  by  defendant  and   given 
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by  the  conrt  required  the  Jnry  to  believe  all 
tbe  allegations  of  fraud  before  a  verdict 
could  be  rendered.  Defendant's  petition  on 
the  $750  note  was  filed  subsequent  to  Bla»- 
Ingame's  petition  In  Ochiltree  county. 

"All  of  the  cases  seem  to  concur  in  the  prop- 
osition that  the  'plaintiff's  demand,  as  set  out 
in  his  petition,  and  not  the  amount  of  the  ver- 
dict, is.  In  general,  the  criterion  by  which  to  de- 
termine the  question  of  jurisdiction.'  »  •  • 
They  likewise  concur  in  the  conclusion  that  the 
case  should  be  dismissed  for  the  want  of  juris- 
diction 'when  it  appears  that  the  plaintiff,  in 
stating  his  demand,  has  improperly  sought  to 
give  jurisdiction  where  it  did  not  rightfully  be- 
long.' "  Hoffman  v.  Building  &  Loan  Ass'n, 
86  Tex.  p.  410,  22  S.  W.  154. 

Also: 

"It  is  now  the  settled  law  in  this  court.  [Su- 
preme Court]  that,  although  the  amount  claimed 
in  the  petition  may  be  sufficient  to  give  the 
court  jurisdiction  of  the  case,  yet,  if  the  facts 
alleged  •  •  *  ghow  no  cause  of  action  as  to 
such  part  of  the  whole  sum  sued  for  as  to  re- 
duce it  below  the  amount  [on  demurrer]  for 
which  the  court  has  jurisdiction,  the  suit  should 
be  dismissed."  Carswell  v.  IlabberzetUe,  99 
Tex.  1,  88  S.  W.  738,  22  An  .  St.  Rep.  597 ; 
Telegraph  Co.  v.  Arnold,  97  Tex.  365,  77  S.  W. 
249,  78  S.  W.  & 

The  case  of  BaUway  Company  v.  Gray- 
son County  Nat  Bank,  100  Tex.  p.  17,  93  S. 
W.  p.  431,  by  the  Supreme  Court,  Is  analo- 
gous. The  bank  asserted  Hens  on  three  cars 
of  wbeat  shipped  over  defendant's  road,  and 
claimed  by  platntUf  to  have  been  unlawfully 
delivered  to  other  parties.  The  original 
petition  In  the  district  court  alleged  the  dam- 
ages for  wrongful  delivery  of  the  three  cars 
at  $1,641.45.  Pending  the  litigation  the  rail- 
way company  settled  with  the  bank  for  two 
of  tne  cars  of  wheat,  which  reduced  the 
claim  to  $377.79  on  the  remaining  car.  The 
case  was  tried  on  an  amended  petition  set- 
ting up  this  amount,  and  a  motion  to  dis- 
miss tiie  case  was  made  in  the  Supreme 
Court,  on  the  ground  that  the  district  court 
had  no  jurisdiction  over  the  amount  in  con- 
troversy In  the  amended  petition.  The  Su- 
preme Court  said: 

"The  suit  as  made  by  the  original  petition 
being  for  more  than  $1,600,  the  district  court 
alone  has  jurisdiction  to  try  it.  Where  a  plain- 
tiff sues  for  an  adount  sufficient  to  give  that 
court  jurisdiction,  the  court  may  proceed  to 
judgment,  altliough  the  amount  he  is  entitled 
to  recover  be  found  to  be  less  than  $500.  In 
the  absence  of  a  plea  to  the  jurisdiction  aver- 
ring that  the  sum  claimed  is  fraudulently  al- 
leged for  the  purpc«e  of  giving  jurisdiction  to 
the  rourt.  the  amount  claimed  as  shown  by  the 
petition  is  'the  amount  in  controversy,'  and 
fixes  tlie  jurisdiction.  Where  the  conrt  acqnircs 
jurisdiction  by  the  oriirinal  petition,  it  retains 
it  to  the  end  of  the  suit" 

It  is  difficult  at  times  to  determine  in 
which  category,  upon  a  question  of  Juris- 
diction, a  case  belongrs,  and  wliich  principle 
will  control.  Here  the  plaintiff,  Blaslngame, 
in  the  Ochiltree  district  court,  filed  a  peti- 
tion involving  a  subject-matter  clearly  with- 
in that  court's  Jurisdiction.  Thereafter  the 
defendant  in  that  suit,  and,  as  shown  by  this 
record,  after  citation  upon  it,  filed  the  suit 


on  the  $750  note  in  Tarrant  county,  recover- 
ing the  Judgment  stated.  We  can  see  no 
difference  in  principle  between  the  .riimina- 
tion  of  a  part  of  a  demand  by  settlement  and 
an  elimination  of  a  part  by  subsequent  Judg- 
ment in  a  subsequent  suit  between  the  same 
parties,  where  rendered  by  default  There 
is  no  fraud  in  either  case,  and  upon  the  In- 
fluence  of  the  ease  last  cited,  100  Tex.  17,  9S 
S.  W.  431,  we  think  the  district  court  of 
Ochiltree  county  could  have  litigated  the  al- 
legations in  plaintiff's  petition  for  the  $250. 

The  testimony  complained  of  In  appellant's 
brief,  though  it  may  have  been  erroneously 
admitted,  did  not  affect  the  issue  of  false 
representation  with  reference  to  past  divi- 
dends. 

The  motion  for  rehearing  of  defendant  In 
error  is  granted.  The  Judgment  reversing 
and  remanding  this  cause  as  a  whole  is  set 
aside.  That  part  of  the  Judgment  of  the  dis- 
trict court  of  Ochiltree  county  overruling 
plaintiff  in  error's  plea  in  abatement  in  re- 
gard to  the  $750  note  is  reversed  and  ren- 
dered. The  Judgment  for  the  defendant  in 
error,  Blaslngame,  for  the  recovery  of  the 
$250  is  affirmed. 


MISSOUEI,  K.  4  T.  BT.  CO.  OP  TEXAS  t. 
WASHBUBN.     (No.  5514.) » 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Feb.  2, 1916.    Rehearing  Denied 

March  8,  1916.) 

1.  Appeal  and  Ebbob  ^=>739  —  Assignment 
OP  Ebbob  —  Gboupino  Befusal  to  Givb 
Sevbbal  Pebemptort  Chaboes. 

An  assignment  of  error  la  not  objectionable 
in  that  it  groups  four  separate  requests  for  per- 
emptory charges  which  the  court  refused,  the 
four  requests  having  been  made  upon  different 
reasons,  since,  it  not  being  incumbent  on  the 
court  to  assign  any  reasons  in  giving  a  peremp- 
tory charge,  such  four  charges  were  m  legal 
effect  but  a  single  request 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3084-3036;   Dec.  IHg.  «=» 

2.  Appeal  and  Ebbob  ©=>719(8)  —  AssioN- 
MENT  OF  Ebegbs—Findinos— Judgment. 

Where,  in  a  personal  injury  case  by  an  em- 
ploy£  against  a  railroadj  there  were  findings  of 
tact  b.v  the  jury  establishing  plaintiff's  injury 
through  the  negligence  of  defendant  and  without 
contributory  negligence,  and  there  was  no  as- 
signment of  error  that  the  findings  were  not 
supported  by  the  evidence  which  strongly  tended 
to  so  support,  the  findings  vrill  be  adopted  on 
appeal  as  the  facts  in  the  case,  requiring  affirm- 
ance of  judgment  for  plaintiff  in  the  absence  of 
any  error  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2976,  2977,  3490;  Dec. 
Dig.  ©=>719(8).] 

3.  Tbial  <3=-»130(l)— Personal  Injdbt— Evi- 
dence—Pbbkmptobx  Chabgb— BEFUBAIm 

Where  in  such  case  there  was  evidence 
."iufRcient  to  raise  the  issue  of  defendant's  neg- 
ligence, it  was  not  error  to  refuse  peremptory 
charges  requested  by  defendant. 

[Hd.  Note.— For  other  cases,  see  Trial,  Cent' 
Dig.  §$  332-334,  338-341;  Dec.  Dig.  «=» 
139(1).] 


$=9For  other  cases  see  sama  topic  and  KEY-NUMBER  In  all  Key-Numberoi]  Digests  and  Indexes 
.1  •Application  for  irrit  of  error  pending  In  Supreme  Oourt. 


Digit 


zed  by  Google 


T«zJ 


MISSOURI,  K.  *  T.  BT.  00.  OF  TEXAS  v.  WASHBURN 


681 


4.  NXOLiaSROE  «S>101— COVFABATIVB  NKOU- 
GKNOE— INJXTBIKS  TO  SKBVANT. 

In  an  action  by  the  servant  against  his 
master  for  injuries  received  through  the  mas- 
ter's negligence,  contributory  negligence  is  not  a 
complete  defense  to  the  action  under  the  stat- 
utes, but  only  reduces  the  damages  in  proportion 
to  such  contributory  negligence.  Vernon's 
Saylea'   Stat  art  6649. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {f  85,  163,  164,  167;  Dec.  Dig.  <&=» 
101.] 

5.  Apfeai.  and  Ebbob  ®=s>664(4)— Evidence— 
EX0I.TJD1NO  Custom  —  Statement  of  Fact 

OONFLICTING  WITH  BlXI.  OT  EXCEPTIONS. 

Where  error  was  assigned  on  the  refusal 
of  the  court  to  allow  a  witness  to  testify  wheth- 
er defendant  railroad  had  a  custom  of  allowing 
its  men  to  work  between  and  under  cars,  and 
the  bill  of  exceptions  showed  that  the  witness 
would  have  testified  that  there  was  no  such 
custom,  but  the  statement,  of  facta  showed  that 
the  witness  did  so  answer,  the  statement  of  facts 
will  control. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2850 ;   Dec.  Dig.  €=>664(4).] 

6.  Teial  <8=>85  —  Receptiow  or  Evidence  — 
Paetlt  Incompetent  Evidence— Gknebal 
Objection. 

The  admission  of  evidence  partly  admissi- 
ble and  partly  inadmissible,  over  an  objection 
to  such  evidence  as  a  whole  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  222-225;   Dec.  Dig.  «=»85.] 

7.  Trial  «:»85— Evidence  Pabtly  Incom- 
petent—Exclusion. 

Where,  in  an  employe's  personal  injury 
case  against  a  railroad,  the  defendant  offered 
in  evidence  a  written  statement  made  by  an 
employ^  shortly  after  the  injury  occurred,  a 
small  part  of  which  was  admissible  while  part 
was  clearly  inadmissible,  it  was  not  error  to 
exclude  such  evidence  on  objection  thereto,  since 
It  is  not  the  duty  of  the  court  or  the  opposing 
side  to  separate  the  competent  from  the  incom- 
petent evidence  upon  an  objection  to  the  offer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §;  222-225;   Dec.  IMg.  <S=»85.] 

Appeal  from  District  Court,  Hill  C<mnty; 
Horton  B.  Porter,  Judga 

Acti<Hi  by  W.  B.  Wasbbum  against  tbe 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    ACBrmed. 

Chas.  C.  Huff,  of  Dallas,  Spell  ft  Snnford, 
of  Waco,  and  Walter  Collins,  of  Hillsboro, 
tor  appellant  Roy  &  Young,  of  Ft  Worth, 
Shnrtletr  ft  Cummlngs,  of  Hillsboro,  and 
Bamsey,  Black  ft  Ramsey,  of  Austin,  for  ap- 
ptilee. 

JENKINS,  J.  Appellee  was  a  member  of  a 
labor  crew  of  appellant,  known  as  the  "signal 
gang."  While  crossing  from  one  side  of  the 
track  U>  the  other,  there  was  a  slight  move- 
ment of  the  train  and  his  knee  was  caught 
between  the  drnwheads,  by  reason  of  which 
he  suffered  the  injury  complained  of.  The 
case  was  tried  before  a  jury  on  special  Issues, 
and  Judgment  was  rendered  for  appellee. 

[1]  Appellee  objects  to  our  considering'  ap- 
p^ant's  first  assignment  of  error,  for  the 
reason  that  the  same  complains  of  the  re- 


fusal of  the  court  to  give  four  different  spe- 
cial charges.  We  overruled  this  objection  for 
the  reason  that  each  of  these  special  charges 
is  a  peremptory  charge  to  find  for  the  de- 
fendant, each  giving  a  separate  reason  for 
such  charge,  and  therefore  they  are  projjerly 
embraced  In  one  prc^Msition.  Had  tbe  court 
seen  proper  to  peremptorily  instruct  the  Jury 
to  return  a  verdict  for  appellant,  while  it 
would  have  been  proper  for  the  court  to  state 
his  reasons  therefor,  it  was  not  incumbent 
upon  the  court  to  do  so,  and  therefore  these 
four  special  requested  charges,  in  legal  effect, 
amount  to  but  one  requested  charge,  and 
that  is  to  instruct  the  Jury  to  return  a  ver- 
dict for  tbe  defendant 

12]  The  Issues  submitted  to  the  Jury  and 
their  findings  thereon  are  as  follows: 

"(1)  Was  it  the  custom  of  the  employes  of  the 
defendant,  such  as  plaintiff  was,  after  being  or- 
dered by  the  foreman  to  go  to  work,  to  go  be- 
tween the  cars  in  the  manner  that  plaintiff  went 
between  the  same  at  the  time  he  was  injured? 
A.  Yes. 

"(2)  Was  it  the  custom  of  the  defendant  to 
have  its  engine  disconnected  from  its  cars  be- 
fore ordering  its  employes,  /luch  as  plaintiff  was, 
to  do  work  about  said  cars?    A.  Yes. 

"(3)  Was  tbe  defendant's  engine  disconnected 
from  the  string  of  cars  in  which  the  flat  car 
in  question  was  situated  at  tbe  time  plaintifC 
was  ordered  to  go  to  work?    A.  No. 

"(4)  If  you  have  found  that  the  engine  was 
not  disconnected  at  the  time  the  plaintiff  was 
ordered  to  go  to  work,  then  was  the  act  of  the 
foreman  in  ordering  the  plaintiff  to  work  under 
said  conditions  negligence?    A.  Yes. 

"(5)  If  you  have  found  that  such  act  was  neg- 
ligence, then  was  such  negligence  tbe  proximate 
cause  of  the  plaintiff's  injury?    A.  Yes. 

"(6)  At  the  time  the  plaintiff  was  injured,  if 
he  was,  did  the  defendant's  agents  and  servants 
cause  an  engine  to  be  moved  against  said  car 
and  injure  plaintiff's  knee,  as  alleged?    A.  Yes. 

"(7)  If  you  have  found  that  the  defendant's 
agents  and  servants  caused  an  engine  to  move 
said  cars,  then  was  such  act,  if  any,  upon  their 
part  negligence?    A.  Yes. 

"(8)  If  the  defendant's  agents  and  servants 
did  cause  ab  engine  to  move  said  cars,  and  if 
the  same  was  negligence,  was  such  negligence 
a  proximate  cause  of  plaintiff's  injury?  A. 
Yes. 

"(9)  Was  the  plaintiff  guilty  of  negligence  in 
going  between  said  cars  at  the  time  and  under 
the  circumstances  that  he  did?    A.  No. 

"(10)  If  the  plaintiff  was  guilty  of  negligence 
in  going  between  said  ears,  was  such  nesligence 
a  proximate  cause  of  the  injury?    A,  No." 

The  court  also  submitted  to  the  Jury  the 
amount  of  damages  suffered  by  appellee,  and 
judgment  of  the  court  was  entered  in  ac- 
cordance with  their  finding  thereon. 

There  is  no  assignment  that  tlie  findings 
of  the  Jury,  nor  any  of  them,  are  not  support- 
ed by  the  evidence.  There  is  evidence  which, 
to  say  the  least  of  It,  strongly  tends  to  sup- 
port the  finding  of  the  jury  on  each  of  said 
Issues,  and  hence  we  adopt  said  findings  as 
the  facts  of  this  case ;  for  which  reason  the 
judgment  of  the  trial  court  should  be  affirm- 
ed, unless  the  court  committed  some  error  of 
law  in  the  trial  thereof. 

[3,  4]  The  evidence  being  snfllclent  to  raise 
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the  Issue  of  negligence,  as  alleged  by  appellee, 
the  court  did  not  err  In  refusing  peremptory 
charges,  as  requested  by  appellant,  for  whlcb 
reascm  we  overrule  the  first  assignment  of 
error.  Said  assignment,  in  so  far  as  It  re- 
lates to  requested  charges  Nob.  1  and  4,  Is 
overruled  because  they  instructed  the  jury  to 
return  a  verdict  for  the  defendant  If  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. Ck>ntribut0T7  negligence  is  not,  under 
the  statutes  of  this  state,  an  absolute  defense, 
in  cases  of  this  character,  but  only  reduces 
tbe  damages  in  proportion  to  such  negligence. 
Article  6649,  Vernon's  Sayles"  Stats.;  Free- 
man y.  Kennerly,  151  8.  W.  580;  Uallway 
Co.  V.  Keeran,  149  S.  W.  866. 

[S]  The  second  assignment  of  error  relates 
to  the  ruling  of  the  court  in  not  permitting 
the  witness  Will  Calmbadi  to  answer  the 
following  question: 

"Do  you  know  whether  there  is  or  is  not  such 
a  custom  of  the  railroad  company  as  for  men 
to  perform  their  work  by  g(Mng  between  the  cars 
and  under  the  cars?  Is  there  such  a  custom 
by  the  railroad  company?" 

The  bill  of  exc^[>tion  shows  that  if  the 
witness  had  been  permitted  to  answer  he 
would  have  testified  that  there  was  no  such 
custom  of  the  railroad  company  in  existence 
at  any  time.  The  statement  of  facts  shows 
that  the  witness  did  answer  this  exact  ques- 
tion in  the  manner  indicated  by  the  bill  of  ex- 
cations.  There  being  a  conflict  between  the 
statement  of  facts  and  bill  of  exceptions,  the 
statement  of  facts  will  control.  Railway  Co. 
V.  (yMalley,  18  Tex.  Ov.  App.  200,  46  S.  W. 
226;  Ramsey  v.  Hurley,  72  Tex.  200,  12  S.  W. 
58 ;  Railway  Co.  v.  Moore,  28  Tex.  Civ.  App. 
603,  68  S.  W.  562;  Railway  Co.  v.  OUver, 
159  S.  W.  856. 

[8,  7]  The  third  assignment  of  error  is  as 
follows: 

'The  court  erred  in  suetaining  and  not  over- 
ruling plaintiff's  objection  to  the  offer  on  the 
part  of  defendant  to  introduce  as  evidence  for 
the  jury's  consideration  a  statement  made  by 
said  witness  Massingill,  and  about  which  the 
■aid  witness  Massingill  had  testified  in  response 
to  questions  propounded  him  on  cross-examina- 
tion by  plaintiff,  as  is  more  fully  shown  by  bill 
of  exception  No.  20." 

It  Is  true  that  where  evidence  is  admitted 
over  an  objection  to  tbe  same  as  a  whole,  a 
part  of  such  evidence  being  admissible  and  a 
part  not,  no  reversible  error  is  committed. 
Houston  Chronicle  v.  McDavld,  157  S.  W. 
228 ;  Compress  Co.  v.  Railway  Co.,  18  Tex.  Civ. 
App.  622,  45  S.  W.  968;  Railway  Co.  v.  Gorm- 
ley,  91  Tex.  393,  43  S.  W.  880,  06  Am.  St.  Rep. 
894 ;  WellB  v.  Hobbs,  57  Tex.  Civ.  App.  875, 122 
8.  W.  453  ;  Railway  Co.  v.  Cuneo,  47  Tex.  Civ. 
App.  622,  108  S.  W.  718;  Railway  Co.  v. 
Frazier,  87  S.  W.  400;  Wandelohr  v.  Bank, 
106  S.  W.  416;    Tattle  v.  Moody,  100  Tex. 


241,  97  S.  W.  1087 ;  Furniture  Co.  v.  Henry, 
67  S.  W.  341;  Railway  Co.  v.  HaU,  81  Ter 
Glv.  App.  464,  72  S.  W.  1053 ;  Dolan  v.  Mee- 
han,  80  S.  W.  101 ;  Moore  t.  Bank.  38  U.  S. 
(13  Pet.)  302, 10  L.  Bd.  176.  But  It  Is  equally 
well  settled  that  where  evidence  Is  ofTered  as 
a  whole,  only  a  part  of  which  Is  admissible, 
the  court  does  not  commit  error  in  sustaining 
an  objection  to  such  testimony.  In  such  case 
It  Is  not  tbe  duty  of  the  court  nor  of  the  party 
objecting  to  the  same  to  separate  the  admis- 
sible from  the  inadmissible.  Cole  v.  Horton, 
61  8.  W.  504 ;  Hill  v.  Taylor,  77  Tex.  300, 
14  S.  W.  366;  Colorado  County  t.  Travis 
County,  176  S.  W.  845 ;  Robinson  v.  Stuart, 
73  Tex.  270,  U  S.  W.  275 ;  O'Brien  v.  Hill- 
bum,  22  Tex.  624 ;  Berger  v.  Klrby,  136  S.  W. 
1122 ;  Insurance  Co.  v.  Ck>od,  25  Colo.  App. 
204,  136  Pac.  825;  Allen  v.  Insurance  Co., 
163  Iowa,  217,  143  N.  W.  579,  48  L.  R.  A.  (N. 
S.)  600;  Ickes  v.  Ickes,  237  Pa.  582,  85  AtL 
889,  44  !>.  R.  A.  (N.  S.)  1118;  Jose  v.  Hunter 
(Ind.  App.)  108  N.  B.  898;  Mining  Co.  v. 
Melzner,  48  Mont.  174,  186  Pac.  46 ;  Railway 
Co.  v.  Dilbum,  178  Ala.  600,  59  South.  440; 
Hart  V.  Brierley,  189  Mass.  508,  76  N.  E.  289; 
Gardner  v.  Barden,  84  N.  Y.  438;  Abbotts 
Civ.  Jury  Trials,  pp.  300,  301 ;  Elliott  on  App. 
Pro.  I  745 ;  Thompson  on  Trials,  {  678.  We 
quote  from  Elliott,  supra,  as  follows: 

"The  court  is  under  no  duty  to  dissect  an 
offer  of  evidence,  and  separate  the  competent 
from  the  Incompetent.  If  a  party  offers  evi- 
dence composed  of  proper  and  Improper  ele- 
ments, the  entire  offer  may  be  rightfully  re- 
jected. The  only  offer  upon  which  error  can  be 
successfully  alleged  is  one  wherein  no  incompe- 
tent evidence  is  contained." 

As  will  appear  from  an  examination  of 
tbe  above  authorities,  this  text  Is  sustahied 
by  the  decisions  in  this  and  other  states. 

The  evidence  objected  to  was  a  written 
statement  made  to  appellant  by  an  employ^ 
shortly  after  the  injury  occurred.  It  was 
objected  to  on  the  ground  that  It  was  hearsay 
and  immaterial.  The  court  sustained  the 
objection.  A  small  part  of  this  statement  was 
admissible  in  explanation  of  the  testhnony 
of  the  witness  on  cross-examination;  tbe 
most  of  it  was  dearly  inadmissible  for  any 
purpose.  The  ai^ellant  made  no  statement  of 
the  purpose  for  which  tbe  statement  was 
offered,  and  did  not  offer  that  part  of  the 
same  which  would  have  been  admissible,  dis- 
connected from  the  other  part 

Qi'he  remaining  assigimients  of  error,  relat- 
ing to  the  remarks  of  counsel  for  appellee  and 
the  amount  of  the  verdict,  are  without  merit. 

For  the  reasons  stated,  our  previous  opin- 
ion herein  is  withdrawn,  the  motion  for  re- 
hearing is  granted,  and  the  Judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 
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WORDEN  T.  EROEOER.     (Na  60S.)* 

(C!oart  of  Civil  Appeals  of  Texas.     El   Paao. 

Jan.  27,  1916.    On  Rehearing, 

March  23,  1916.) 

1.  Trial  «=»34ft—IiisTBtJ0TioNB— Submission 
or  RpEoiAi,  lasuss. 

Where  the  case  is  submitted  upon  special 
issues,  it  is  improper  to  submit  a  special  charge 
calling  for  a  general  Terdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §5  822,  823,  827;    Dec.  Dig.  «=»348.] 

2.  Masteb  and  Servant  «=»217(1),  235(7)— 
DuTT  OF  Skbv ANT— Inspection. 

A  servant  assumes  no  duty  of  inspection  of 
the  tools  he  ui<es,  assuming  only  the  risk  of  a 
danger  of  which  he  has  actual  knowledge  and 
of  hazards  of  whidi  he  might  learn  by  exercise 
of  that  ordinary  circumspection  which  a  prudent 
man  uses  since  he  may  rely  ui>on  the  assumption 
that  the  master  will  do  his  duty. 

[Bid.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  674,  714;  Dec.  Dig.  «=» 
217(1),  235(7).] 

3.  Masteb  and  Si»vant  «=>217(25)— Injubt 

TO  SBBVANT— AsStlMPTlON  OF  RiSK. 

A  carpenter  who  used  a  sawing  machine 
without  a  cut-off  guide,  knowing  its  purpose, 
and  that  it  was  dangerous  to  operate  without 
one,  as  he  testified,  "taking  a  chance,"  assumed 
the  risk  of  injury  when  so  performing  the  work. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §{  593,  594;  Dec.  Dig.  «=» 
217(25).i 

4.  Appkai.  and  GBB»a  <&=>1170(9)  —  Disposi- 
tion—Imuatebtai.  Ebrob. 

Under  role  62a  of  the  Court  of  Civil  Ap- 
peals (149  S.  W.  x),  providing  that  judgment 
shall  not  be  reveraed  for  error  which  did  not 
result  in  the  rendition  of  an  improper  jud^ent, 
in  a  servant's  action  for  injuries,  where  it  was 
apparent  from  his  own  testimony  that  he  as- 
snmed  the  risk,  error  in  submitting  a  special 
charge  calling  for  a  general  verdict,  where  the 
case  was  submitted  upon  special  issues,  was  not 
cause  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  $f  4066,  4543:  Dea  Dig.  «=> 
1170(9).] 

On  Rehearing, 

6.  Master  and  Servant  ®=»276(4)— Injubt 
TO  Servant  —  Proximate  Gattsb  —  Suffi- 
CiEHCT  OF  Evidence. 

Id  a  carpenter's  action  for  injnrles  while 
operating  a  mechanical  saw,  evidence  heid  in- 
sifffident  to  prove  that  the  rough  table  top  cans- 
ed  or  contributed  to  cause  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  951,  959 ;  Dec.  Dig.  «=» 
276(4).] 

Appeal  troax  District  Court,  El  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Suit  by  Frank  Lull  Worden  against  Otto 
P.  Kroeger.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Jones,  Jones  &  Hardle,  of  El  Paso,  for  ap- 
pellant. A.  R.  Orambllng  and  John  It.  Dyer, 
both  of  BI  Paso,  for  aiq)ellee. 

HARPER,  C.  J.  Appellant  bronght  this 
suit  against  appellee  for  $20,000  damages  for 
tSie  loss  of  a  portion  of  his  thnmb  and  fingers, 
in  substance  based  upon  the  following  allega- 
tions: That  appellee  was  a  contractor,  and 
was  engaged  In  the  construction  of  a  build- 


ing in  El  Paso ;  that  appellant  was  employed 
as  a  helper  about  said  work;  that  in  the 
work  a  machine  was  owned  and  operated  by 
appellee  in  sawing  lumber;  that  to  operate 
said  machine  was  not  within  the  scope  of 
appellant's  employment;  that  one  Wilson, 
being  the  vice  principal  and  foreman,  ordered 
appellant  to  operate  said  machine;  that  be 
objected  to  doing  so,  for  the  reason  that  it 
was  not  his  work,  and  that  be  did  not  under- 
stand the  machine  and  the  manner  at  Its 
operation,  but  said  foreman  Insisted  and  com- 
pelled him  to  do  so;  that  the  said  machine 
was  unsafe,  unfit,  and  defective  for  the  pur- 
poses for  which  it  was  being  used ;  that  ap- 
pellant was  an  inexperienced  man,  unac- 
quainted with  the  dangers  Incident  to  the 
<9>eratlon  of  the  machine  all  of  which  appel- 
lee and  bis  foreman  knew,  and  failed  to  in- 
struct the  appellant  as  to  the  proper  mode 
of  operating  the  machine  or  to  caution  him 
as  to  the  dangers ;  that  while  attempting  to 
operate  the  said  machine  by  reason  of  the 
defects  therein  his  hand  was  thrown  against 
the  saw  and  four  of  his  fingers  cut  off. 

Appellee  answered  that  appellant  was  In 
his  employ  as  a  carpenter  to  do  whatever  was 
necessary  in  connection  with  the  construc- 
tion of  the  building,  and  not  as  helper  to 
perform  ordinary  labor ;  denied  that  Wilson 
was  vice  principal ;  denied  that  appellant 
was  commanded  to  operate  the  machine,  but 
was  only  directed  to  work  it  in  the  usual  and 
customary  way;  further  alleged  that  appel- 
lant was  an  able  carpenter  and  under- 
stood said  machine,  its  defects  and  dan- 
gers, if  any  existed,  or  could  have  known 
thereof  by  the  exercise  of  ordinary  care; 
that  the  injuries  to  plaintiff  and  the  cause 
thereof  were  such  as  arose  in  the  course  of 
the  use  and  adjustment  of  the  machine  and 
Incident  thereto,  and  he  therefore  assumed 
the  risks;  that  the  injuries  were  caused  by 
appellant's  own  negligence  by  reason  of  the 
manner  In  which  he  elected  to  perform  the 
work,  and  It  was  the  proximate  cause  thereof. 

The  cause  was  submitted  to  a  Jury  upon 
special  issues.  Verdict  and  Judgment  for  de- 
fendant, appellee,  from  which  this  appeal  is 
taken. 

The  appellant's  seven  assignments  and  prop- 
ositions thereunder  charge  error  In  certain 
special  charges  upon  negligence  and  assumed 
risk;  the  points  being  that,  the  trial  court 
having  submitted  the  cause  by  special  Issues 
fully  and  correctly,  it  was  error  to  submit 
a  special  charge  at  the  request  of  defendant 
upon  the  same  questions,  because  giving  of 
the  additional  charges  overemphasized  de- 
fendant's theory  of  the  case,  and,  further, 
because  where  a  case  Is  submitted  upon 
special  issues,  it  Is  Inappropriate  to  give  a 
special  charge  calling  for  a  general  verdict. 
The  defenses  pleaded  were  contributory  neg- 
ligence upon  the  part  of  the  plaintiff  and 
that  under  the  facts  he  assumed  the  risk. 
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In  the  explanatory  portion  of  tbe  charge  Is  a 
definition  of  what  constitutes  negligence  upon 
tbe  part  of  plaintiff,  and  tbe  following  Issues 
were  submitted: 

"No  13.  Do  you  find  from  the  eridenoe  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence  in  operating  the  machine  at  the  time  of 
his  injury  without  a  cut-off  giiide? 

"If  you  have  answered  question  No.  13  in  the 
a.£Srmative,  then,  but  not  otherwise,  the  court 
submits  to  you  this  additional  question : 

"No,  14.  Do  you  find  that  such  contributors 
negligence,  if  any,  upon  the  part  of  plaintiff, 
was  the  proximate  cause  or  one  of  tbe  proximate 
causes  of  his  injury  ?" 

In  addition  to  the  above  questions,  at  the 
request  of  defendant,  tbe  court  gave  tbe  fol- 
lowing special  charge: 

"Yon  are  charged  that,  if  you  believe  from  the 
evidence  in  this  case  that  the  plaintiff  had  tbe 
capacity  and  opportunity  to  know  and  appreci- 
ate the  dangers  in  reference  to  usins  the  ma- 
chine without  a  cut-off  guide,  and  if  you  be- 
lieve by  the  exercise  of  that  ordinary  circum- 
spection that  an  ordinarily  prudent  person 
would  have  used  in  the  same  circumstances  he 
would  have  known  of  the  dangers  in  reference 
to  using  tbe  machine  without  a  cut-off  guide, 
and  he  remained  in  the  service  of  the  defendant 
and  used  the  machine  without  a  cut-off  guide, 
and  was  injured  by  reason  thereof,  and  that 
the  same  was  dangerous,  as  a  matter  of  law,  he 
assumed  the  riak,  and  would  not  be  entitled  to 
recover,  and,  so  believing,  you  must  return  ver- 
dict in  favor  of  the  defendant  on  the  issues  sub- 
mitted to  you  by  the  court  in  reference  thereto." 

And  similar  special  charges  were  given  for 
the  defendant  upon  tbe  issue  of  assumed  risk, 
and  tbe  record  shows  other  similar  charges 
to  the  ones  copied  above  upon  the  defensive 
Issue  of  ccHitrlbutory  negligence. 

[1]  It  is  Improper  to  submit  a  special 
charge  calling  for  a  general  verdict  where 
tbe  case  is  submitted  upon  special  Issues.  H. 
&  T.  C.  Ry.  Co.  V.  Kincheloe,  56  Tex.  Civ. 
App.  128,  119  8.  W.  905;  Moore  v.  Pierson, 
100  Tex.  114,  94  S.  W.  1132,  Id.,  93  S.  W. 
1007.  And  the  writer  is  of  the  opinion  that 
tbe  additional  special  charges  witb  those  in 
tbe  original  charge  makes  tbe  charge  sub- 
ject to  tbe  criticism  that  it  gave  undue  prom- 
inence to  tbe  issues  mentioned,  and,  if  there 
was  any  material  conflict  in  tbe  evidence  ad- 
duced upon  tbe  Issues  of  assumed  risk  and 
contributory  negligence,  it  would  constitute 
reversible  error.  Tbe  other  members  of  the 
court  express  no  opinion  in  this  respect,  for 
tbe  reason  that  we  all  agree  that  under  tbe 
facts  In  this  case  tbe  cause  must  be  affirm- 
ed, because  be  admits  that  be  knew  of  tbe 
defects  In  tbe  table  and  the  machine  be  was 
operating,  and  realized  the  dangers  attend- 
ant upon  its  operation  in  tbe  condition  it 
was;  therefore  assumed  the  risk. 

Appellee  was  contractor  for  and  bad  un- 
der construction  a  building  In  £1  Paso.  In 
this  work  there  was  in  use  a  circular  saw 
which  was  placed  upon  a  table  and  there 
run  by  a  machine.  The  machine  was  provid- 
ed witb  a  cut-off  guide;  that  is,  an  appli- 
ance which,  when  attached  to  the  machine, 
guides  the  lumber  being  sawed  so  that  the 
saw  may  pass  accurately  and  safely  through 


it.  Tbe  evidence  shows  that  tbe  lumber  that 
is  being  sawed  may  be  guided  with  tbe  hands 
without  a  cut-off  guide,  but  all  tbe  witness- 
es testify  that  It  is  not  a  safe  way  to  do  tbe 
work. 

Tbe  negligence  charged  In  this  case  is  that 
appellant  was  an  inexperienced  man  in  tbe 
operaticm  ot  a  saw;  that  tbe  top  of  tbe  ta- 
ble upon  Which  tbe  saw  was  placed  and 
along  which  tbe  lumber  being  sawed  moved 
was  rough  and  uneven;  that  the  machine 
wblch  <^)erated  tbe  saw  was  not  equipped  at 
tbe  time  of  tbe  accident  with  a  cut-off  guide ; 
that  because  of  the  condition  of  the  table 
top  and  the  absence  of  tbe  cut-off  guide  it 
was  dangerous  to  operate  tbe  machine;  that 
appellant  did  not  know  of  nor  realise  tbe 
danger  in  (operating  tbe  machine  with  tbe 
table  top  In  tbe  condition  it  then  was  with- 
out a  cut-off  guide,  and  witb  bis  bands. 

Appellant  testified: 

"I  am  51  years  old.  The  table  top  when  I 
went  there  to  my  actual  knowledge  had  been  in 
use  five  or  six  months.  It  was  worn,  and  I 
remember  seeing  both  Mr.  Cain  and  Mr.  Marti 
take  slivers  off  the  top  of  it  I  should  judge  I 
worked  for  Mr.  Ej-oeger  from  tbe  latter  part  of 
July  until  the  third  week  in  December.  I  work- 
ed down  there  where  they  were  building-  the 
Little  Copies  Building  possibly  three  weeks. 
They  had  a  machine  down  there  something  sim- 
ilar to  this.  There  was  no  change  made  in  the 
machine  after  Mr.  Marti  quit.  There  was  no 
change  made  in  the  machine  when  Mr.  Cain 
quit  I  don't  know  the  last  name  of  the  man 
who  used  tbe  saw  when  they  were  building  the 
little  Caples  Building.  I  worked  with  him  as 
a  helper.  He  used  the  guide.  I  saw  him  use 
the  guide.  I  knew  he  used  the  guide.  I  saw 
him  use  it  all  the  time.  I  saw  Mr.  Cain  use  tbe 
guide.  I  saw  Mr.  Marti  use  the  guide  when  he 
was  working  on  it  I  saw  every  other  man  who 
worked  on  It  use  the  guide.  No;  I  was  not 
the  only  one  who  used  the  saw  after  Marti  quit 
If  a  carpenter  would  come  along  and  want  a 
piece  of  material  be  would  cut  it  out  himself, 
if  they  wanted  a  number  of  pieces  they  would 
generally  call  me.  I  used  that  saw  off  and  on 
three  weeks  before  I  was  hurt  I  waa  doing  the 
principal  sawing.  If  carpenters  around  the 
building  wauted  thincj  they  would  go  to  Mr. 
Wilson  and  tell  him  what  they  wanted,  and  Mr. 
Wilson  would  send  the  man  to  me,  tell  me  what 
was  wanted,  and  I  would  cut  it  out  for  them;  I 
sawed  it  off.  I  used  that  saw  for  three  or  four 
weeks  before  I  was  hurt  I  had  seen  other  men 
use  the  ^niide.  I  used  a  guide  in  ripping.  The 
principal  part  of  my  work  has  been  ripping 
work.  For  three  weeks  before  I  was  hurt  I 
had  been  sawing  both  blocks  and  ripping.  I 
had  seen  the  men  at  tbe  Little  Caples  Building 
cutting  blocks.  I  did  the  principal  sawing. 
I  sawed  blocks  and  ripped.  I  did  that  for  three 
weeks  before  I  was  nurt  I  was  working  on 
and  off  at  the  machine  for  three  or  four  weeks 
before  I  was  hurt.  I  had  seen  the  other  man 
use  the  guide.  There  was  no  guide  there,  and 
furthermore  than  that  I  had  only  20,  30,  or  40 
blocks  to  cut  I  had  aeon  these  other  men  take 
chances  on  cutting  their  blocks.  I  thought  I 
wculd  take  a  chance.  When  I  had  a  few  blocks 
to  saw  I  took  the  chonce,  and  when  I  took  the 
chance  I  got  hurt.  I  knew  the  guide  was  the 
safe  way  to  handle  the  machine.  In  prefer- 
ence to  getting  fired,  I  preferred  to  do  something 
that  was  dangerous.  Instead  of  taking  the  time 
and  telling  him  there  was  no  guide,  I  took  the 
chance  anid  used  it  without  the  guide.  I  knew 
that  tbe  table  was  rough.  I  worked  on  the  ma- 
chine with  it  that  way  with-  that  knowledge. 
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Whoi  I  took  the  chance  I  got  hurt  I  believa 
that  I  mentioned  the  fact  that  there  was  no 
Kuide  to  Mr.  Wilson.  It  had  been  thrown  into 
the  scrap.  When  I  mentioned  it  to  him,  it  was 
bis  duty  as  a  foreman  to  have  one  made,  but  I 
worked  on  the  machine  knowing  that  he  had  not 
provided  one.  When  I  could  saw  diagonally  or 
OToeswise,  I  sawed  without  a  guide.  I  knew 
the  top  was  rough.  I  saw  it  did  not  have  a 
guide  on  it  I  knew  there  was  danger  connected 
with  it  Instead  of  quitting  work  I  went  ahead 
and  worked  on  it  I  guess  the  guide  was  down 
by  the  machine  when  Mr.  Cain  sawed  off  stuff 
■without  it  Every  time  I  saw  Mr.  Marti  do 
any  cut-off  work  he  was  using  the  guide.  If 
he  was  not  using  it,  it  was  down  by  the  side  of 
tbe  machine.  I  probably  used  the  guide  up  to 
the  time  that  the  machine  was  moved  from  the 
front  part  of  the  building  to  the  rear  part,  when 
the  guide  was  taken  off  and  thrown  out  in  the 
scrap.  I  had  seen  them  use  the  p:uide,  and  had 
seen  them  cut  off  without  the  guide.  I  appreci- 
ated the  necessity  of  using  it.  Ithonght  I  could 
use  the  machine  with  safety  without  the  ^id& 
I  did  not  know  it;  I  thought  it  I  preferred  to 
take  the  cbanc«." 

[2]  The  law  In  this  state  Is  established  to 
be  that: 

"The  servant  owes  no  duty  of  inspection.  He 
assumes  the  risk  of  a  danger  of  which  he  has 
actual  knowledge,  and  of  such  hazards  as  he 
would  have  learned  by  the  exercise  of  that  ordi- 
nary circumspection  which  a  prudent  man  would 
have  used  in  the  particular  employment.  Since, 
in  the  absence  of  knowledge  to  tiie  contrary,  he 
in_^  rely  upon  the  assumption  that  the  master 
win  do  his  duty,  he  is  under  no  obligation  to 
look  out  for  the  master's  negligence;  but  he  can- 
not shut  his  eyes  to  dangers  that  are  obvious  to 
an  ordinary  man,  or  to  an  eicperienced  man  if 
he  be  experienced."  St.  L.  S.  Ry.  Co.  v.  Hyn- 
8on.  101  Tex.  543,  109  S.  W.  9^. 

[3]  Appellant's  own  testimony  shows  that 
he  knew  tbe  machine  had  no  cut-off  guide, 
knew  the  purix)se  of  one,  and  also  that  It  was 
dangerous  to  operate  the  saw  without  one; 
so  it  must  be  held  that  he  assumed  the  risk 
of  injury  in  performing  the  work  as  he  did. 
If  appellee  was  negligent  In  failing  to  keep 
a  cut-off  guide  handy  to  the  machine,  still 
the  rls^  of  damage  was  assumed  by  Worden, 
and  he  cannot  recover  on  that  account.  Ii^ir- 
thermore,  plaintiff  admitted  that  a  guide  was 
the  safe  way  to  operate  tbe  machine,  and, 
instead  of  taking  the  time  to  tell  aiq;>ellee  of 
tbe  absence  of  the  guide,  be  says: 

"In  preference  to  running  tbe  risk  of  being 
fired,  I  took  the  chance  of  doing  it  the  daa- 
geions  way,  and  got  hurt." 

In  making  this  choice  he  assumed  the  risk 
of  injury  which  might  result  from  the  per- 
formance of  his  work  in  the  way  he  had 
cbosen.  Of  the  two  ways  In  which  he  might 
bare  performed  his  work,  one  safe  and  the 
other  hazardous,  be  chose  that  which  was 
dangerons  from  which  choice  his  Injury  re- 
salted.  Railway  Co.  v.  Mathls,  101  Tex.  342, 
107  S.  W.  530;  Labatt,  Master  &  Servant, 
Tol.  1,  i  25a 

[4]  From  the  testimony  of  appellant,  as 
well  as  that  of  the  other  witnesses,  It  is  ap- 
parent that  no  other  Judgment  should  have 
been  entered.    Rule  62a  (149  S.  W.  zU 

AfBrmcd. 


On  Blearing, 

Appellant,  by  motion  for  rehearing,  urges 
with  much  earnestness  that  there  is  suffi- 
cient evidence  in  the  record  to  require  the 
court  to  submit  tbe  question  of  whether 
Worden  realized  the  dangers  in  operating 
the  saw  without  the  cut-off  guide  with  the 
table  top  rough  and  worn.  We  have  again 
carefully  c<msldered  tbe  evidence,  and  are 
confirmed  in  our  opinion  that: 

"Appellant  Imew  of  the  defects  in  the  table 
and  the  machine  he  was  operating  thereon, 
and  realized  the  danirers  attendant  upon  its  opr 
eratlon  in  the  condition  it  was  without  the 
guide." 

[S]  But,  If  we  should  be  wrong  In  this  con- 
clusion, we  find  no  evidence  In  the  record 
which  tends  to  prove  that  the  rough  table  tc^ 
caused  or  contributed  to  cause  the  injury. 
Tbe  only  testimony  in  the  record  describing 
tbe  cause  of  plaintiff's  hand  coming  In  con- 
tact with  the  saw  Is  the  following: 

"I  was  working  on  the  roof  of  the  building  the 
day  I  was  hurt,  helping  to  move  the  terra  cotta 
from  the  seventh  floor  to  the  roof,  and  Mr.  Wil- 
son sent  a  man  np  from  the  ground  floor  to  tell 
me  to  come  down  and  cut  some  wedges.  I  went 
down  and  went  out  to  the  Krap  pile,  got  soma 
stuff,  about  2x6  stuff  of  different  lengths,  took 
it  into  the  rear  of  the  saw,  took  the  nails  out 
of  It,  and  then,  if  I  remember  right,  after  I 
bad  the  nails  all  out  of  it,  I  went  and  got  a 
square  and  marked  the  piece  across  the  square 
—that  is  so  I  would  ret  the  6-lnch  lengths— and 
then  started  my  machine,  pulled  the  switch,  and 
I  had  sawed  about  20  blocks  6  inches  long,  shov- 
ing through  this  way;  the  last  block  that  I 
sawed,  shoving  through  this  way,  something 
caught  the  block,  but  turned  it  into  the  saw 
and  drove  my  hand  in  here.  That  was  about 
3 :30  in  the  afternoon,  or  something  like  that. 
I  know  I  got  hurt  on  the  saw,  but  exactly  how 
it  would  be  impossible  to  say,  because  it  was 
done  BO  quickly  that  I  can't  explain.  I  couldn't 
make  a  positive  oath  as  to  exactly  what  caused 
me  to  cut  my  hand." 

In  the  absence  of  proof  of  the  exact  ne^ 
llgence  charged,  there  can  be  no  recovery. 
The  motion  Is  therefore  overruled. 


NATIONAL  EQUITABLE  SOC.  OF  BELTON 
T.  CARPENTER.  (No.  1559.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  13,  1916.    On  Motion  for  Re- 
hearing, Feb.  24,  1916.) 

1.  Bnu-DINO   ANn   Loan    Asbooiationb   «ss 
26— OoNTBAOTS— Fraud — Rescission. 

Plaintiff,  who  in  his  application  for  defend- 
ant's loan  contract  stated  that  he  had  examined 
its  plans,  had  read  a  printed  copy  of  the  kind 
of  contract  applied  for,  and  understood  all  its 
provisions,  and  that  in  making  the  applioatton 
he  did  not  rely  upon  any  statements  or  guar- 
anty on  the  part  of  tbe  defendant's  agent,  bad 
no  right  to  rescind  the  cootract  delivered  to 
him,  because  he  did  in  fact  rely  upon  the  agent's 
representations  to  him  made  without  tbe  au- 
thority or  the  knowledge  of  tbe  assodajtioiir,  and, 
notvrithstanding  he  had  not  read  the  conteeot, 
was  chargeable  with  knowledge  of  its  content! 
when  he  accepted  it,  and  hence  was  not  entitled 
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to  rescind  on  the  ground  of  the  agent's  miarep- 
resentation  as  to  the  terms  of  the  loan. 

[S2d.  Note.— For  other  cases,  see.  Building  and 
Loan  Associations,  JDec.  I)ig.  ^=>26.] 

2.  buildinq  and  loan  associations  9=3 
2&— Applioatioh  fob  Contract  —  Enowl- 
EBOE  OF  Contents. 

In  such  case,  where  It  did  not  appear  that 
plaintiff  was  prevented  by  any  fraud  of  the 
agent  from  reading  the  application  before  he 
signed  it,  he  was  in  no  position  to  claim  that 
he  was  ignorant  of  its  contents,  although  in  fact 
he  did  not  read  it 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  ^=>26.] 

On  Motion  for  Rehearing. 

3.  BCXLDING     AND     LOAN     ASSOCIATIONS     *=» 

41(7)  —  Bkeach  or  Contract  —  Proof  ot 

Damages. 

If  such  suit  was  treated  as  one  for  damages 
for  breach  of  the  contract  actually  made  as  ex- 
plained by  the  society's  agent,  plaintiff  was  not 
entitled  to  judgment,  where  he  merely  showed 
that  the  society  bad  agreed  to  lend  him  money 
within  a  time  specified,  and  failed  to  do  so,  as 
that  did  not  show  any  damage. 

[Ed.  Note. — For  other  caaes,  see  Building  and 
Loan  Associations,  Cent.  Dig.  i  84:  Dec  Dig. 
«=>41(7).] 

4.  Fraud  iS=340— Fraod  of  Agent— Action 
fob  Davaoes— Proof. 

If  inch  suit  is  treated  as  one  for  damages 
for_  the  deceit  of  the  society's  agent  inducing 
plaintiff  to  enter  into  a  contract  he  otherwise 
would  not  have  made,  plaintiff  was  not  entitled 
to  judgment,  where  he  did  not  allege  and  prove 
any  facts  which  would  enable  the  court  to  mea»- 
ure  his  damages. 

[Ifld.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  if  44,  45 ;   Dec.  Dig.  «=»49.] 

Appeal  from  Bowie  County  Court;  Lee 
Tldwell,  Judge. 

Suit  by  J.  W.  Carpenter  against  the  Na- 
tional Equitable  Society  of  Belton.  Judg- 
Bient  for  plainttfT,  and  defendant  appeals. 
Serersed,  and  judgment  rendered  for  de- 
fendant. 

The  suit  was  by  appellee  against  appel- 
lant It  was  to  recoTer  back  $110  paid  by 
the  former  to  tlie  latter  for  and  on  one  of 
its  "loan  contracts,"  and  was  commenced  in 
a  justice  court  As  grounds  for  the  recov- 
ery he  sought,  appellee  alleged  as  follows  : 

"That  defendant  is  a  corporation  under  the 
laws  of  the  state  of  Texas,  and  on  the  26th  day 
of  February,  A.  D.  1913,  was  pretending  to 
make  loans,  for  the  purpose  of  improving  and 
building  homes,  to  persons  desirous  of  borrowing 
money  for  that  purpose  upon  real  estate  security. 
That  said  defendant  on  or  about  said  date  and  in 
Bowie  county,  Texas,  by  its  duly  authorized 
agents,  fraudulently  procored  and  induced  plain- 
tiB  to  subscribe  for  one  of  its  contracts  and 
then  and  there  stating  and  representing  to  plain- 
tiff that  if  he  would  pay  to  the  defendant  the 
sum  of  one  hundred  ten  and  no/100  dollars,  that 
defendant  would  immediately,  as  soon  as  plain- 
tiffs presented  it  with  an  abstract  of  title  to 
oertam  real  estate,  make  a  loan  of  the  sum  of 
one  thousand  dollars  to  plaintiff  at  6  per  cent 
interest  per  annum,  and  that  plaintiff,  relying 
upon  said  statement  and  representation  so  made 
to  him  by  defendant  paid  to  said  defendant  the 


sum  of  one  hundred  ten  and  doAOO  dollars  and 
ttiereafter  within  ninety  days  made  application 
to  the  said  defendant  and  offered  to  the  said  de- 
fendant an  abstract  of  the  titie  to  the  real  estate 
upon  which  the  loan  was  to  be  made  and  which 
would  be  acceptable  to  the  defendant  and  upon 
which  he  applied  for  the  loan  in  the  sum  of 
one  thousand  dollars;  that  said  statements  so 
made  in  Bowie  county,  Texas,  were  fraudulent 
and  untrue,  and  made  for  the  purpose  of  procur- 
ing and  inducing  the  plaintiff  to  pny  to  the  de- 
fendant the  said  sum  of  one  hundred  ten  and, 
no/100  dollars,  and  without  any  intention  on  the 
part  of  the  defendant  to  make  the  said  loan,  or 
any  other  loan ;  and  that  since  said  date  and 
time  defendant  has  refused  to  make_  any  loan 
whatever,  and  refuses  to  repay  plaintiff  said 
sum  of  money,  but  has  appropriated  same  to  its 
own  use  to  plaintiff's  damage  in  the  sum  of  one 
hundred  ten  and  no/100,  with  intei^est  from  the 
2«th  day  of  February,  1913,  for  which  he  prays 
judgment  and  for  costs  of  suit" 

In  the  county  court,  to  which  an  appeal 
was  prosecuted,  Judgment  was  rendered  In 
appellee's  favor  for  the  sum  he  sued  for. 
This  appeal  is  from  that  Judgment 

It  appears  from  the  record  that  appellee 
applied  to  appellant  for  a  "loan  contract," 
through  and  at  the  instance  of  one  King,  ap- 
pellant's agent,  to  whom  he  at  the  time  paid 
$10  as  the  price  thereof.  The  application 
was  in  writing,  and  was  as  follows : 

"Application  for  a  Contract  of  National  Equita- 
ble Society  of  Belton  (Incorporated)  Bel- 
ton,  Texas. 

"I,  J.  W.  Carpenter,  being  of  legal  age,  hereby 
apply  for  one  of  your  contracts  for  the  amonnt 
of  $1,000  in  accordance  with  the  plans  of  the  so- 
ciety as  set  out  in  said  contract,  and  have  paid 
Mr.  King  &  Mathews,  a  solicitor  (whose  author- 
ity, I  understand,  extends  only  to  the  sales  of 
contracts  issued  by  the  society  under  their  print- 
ed covenants  and  requirements),  $10  as  purchase 
price  for  same,  and  I  agree  to  pay  the  society 
hereafter,  without  notice,  a  monthly  installment 
of  dues  on  said  contract  of  $1,000  on  or  before 
the  IStb  day  of  each  month  following  the  date 
hereof,  until  the  contract  issued  hereon  is  sur- 
rendered for  a  paid-up  certificate  of  deposit  or 
cash  surrender  value,  or  on  account  of  afregular 
loan  being  granted,  or  until  said  contract  is  fully 
paid  according  to  its  printed  covenants  and  re- 
quirements. 

"I  have  examined  the  plans  of  the  society  and 
have  rend  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept  all 
the  covenants  and  requirements  of  said  contract 
and  I  make  this  application  expressly  and  sole- 
ly upon  the  terms  and  conditions  of  this  appli- 
cation, and  the  covenants  and  requirements  of 
said  contract  issued  by  the  society,  and  not  upon 
the  faith  of  any  statements,  promise,  undertak- 
ing or  guarantee  on  the  part  of  said  solicitor  or 
any  other  person,  and  it  is  hereby  expressly 
agreed  that  this  application  without  being  cor- 
poreally attached  thereto  shall  be  a  part  of 
the  contract  issued  hereon  and  every  condition 
hereof  and  statement  herein  is  as  binding  as  if 
corporeally  attached  to  or  incorporated  in  said 
contract. 

"In  witness  whereof,  1  hereunto  subscribe  my 
name  this  21st  day  of  February,  1913. 
"Signature.  J.  W.  Carpenter. 
"Street  Address,  1403  GUve  Street 
"City.  Texarkana ;    State  of  Texas." 

Appellant  thereupon  delivered  to  appellee^ 
and  he  accepted  as  a  compliance  .with  Us 
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appUcatton   aa   sbown   by  his   indonement 
thereon,  appellant's  obligation  as  follows: 

"Contract. 

"National  Bquitable  Sodety  of  Belton,  herein- 
after styled  'the  society,'  for  and  in  consideration 
of  the  sum  of  $10.00,  being  the  purchase  price 
hereof.  In  hand  paid  by  J.  W.  Carpenter,  nere- 
inafter  called  'the  holder  hereof,*  of  Texarkana, 
Texas,  the  receipt  of  which  ia  hereby  acknowl- 
•deed,  and  the  payment  by  the  holder  hereof  of 
$10.00  monthly,  in  advance  on  the  15th  day  of 
each  month  consecutively,  for  the  term  hereof, 
does  hereby  with  said  holder  hereof  and  his  beirs, 
executors,  administrators  and  assigns,  subject  to 
the  terms  of  the  written  application  herefor,  and 
the  covenants  and  requirements  hereto  attached. 
both  of  which  application  and  said  attached  cove- 
nants and  requirements  are  expressly  made  a 
part  hereof,  and  as  fully  incorporated  herein  as 
if  set  forth  completely  above  the  ensning  signa- 
tures, agree  and  bind  itself: 

"(1)  That  from  each  payment,  except  the  pur- 
chase price  and  the  first  two  made  hereon,  the 
society  will  deposit  to  the  credit  of  the  loan  re- 
serve fund,  with  a  state  or  National  Bank,  des- 
ignated by  the  society  as  a  depository,  8S  per 
cent,  thereof,  with  all  fees  and  fines,  to  be  held 
by  said  bank  and  paid  out  by  it  for  the  purpose 
only  of  making  loans  or  settlements  on  contracts, 
as  and  when  the  society  may  direct;  and  that 
from  said  loan  reserve  funds,  all  prior  claims 
thereon  having  been  satisfied,  the  society,  when- 
ever the  accumulation  is  sufficient,  will  lend  the 
holder  hereof,  at  the  rate  of  interest  hereinafter 
provided,  and  repayable  in  the  manner  and  form, 
and  as  and  when,  as  hereinafter  stipulated,  the 
sum  of  $1,000.00,  only  on  lawful,  good  and  suffi- 
cient real  estate  security,  legally  ssortgageable 
by  the  said  the  holder  hereof  for  said  loan: 
Provided,  that  prior  to  the  making  of  said  loan 
said  the  holder  hereof  shall  have  made  at  least 
10  of  the  hereinabove  stipulated  monthly  pay- 
ments, which  may  be  done  in  advance  if  de- 
sired bysaid  the  holder  hereof. 

"(2)  \Vhen  ten  of  the  hereinabove  stipulated 
monthly  payments  have  been  made  hereon,  either 
in  monthly  installments  or  en  cash  payments,  in 
advance,  the  bolder  heieof  at  any  time  thereafter 
may  file  his  application  for  a  loan  on  acceptable 
real  estate  secarity,  subject  to  the  approval  of 
the  executive  committee;  but  it  is  expressly 
understood  that  no  loaa  will  be  approved  for 
more  than  85  per  cent,  of  the  value  of  the  prop- 
erty offered,  as  ascertained  by  appraisement 
thereof,  witliin  the  opinion  of  the  executive  com- 
mittee. The  priority  at  right  to  a  loan  Aall  be 
determined  by  priority  of  filing  applications 
therefor,  bnt  the  executive  committee  shall  have 
the  right  to  reject  any  application  for  a  loan  on 
account  of  insufficiency  of  security  otTered. 

"Witness  the  signature  and  seal  of  the  society 
by  and  through  its  duly  authorized  officers,  this 
26th  day  of  February,  A.  D.  1913,  in  duplicate. 
"National  Equitable  Society  of  Belton, 
"Per  K.  C.  Clabangh,  President 

"J.  W.  Hearon,  Secretary. 

"TUs  contract  is  accepted  by  me  with  full  nn- 
derstanding  of  all  the  terms  and  conditions  here- 
of and  hereto  attached,  all  of  which  have  been 
read  by  me  this  10th  day  of  March,  A.  D.  1913. 
"J.  W.  Carpenter." 

One  of  the  "covenants  and  requirements" 
referred  to  in  the  contract  as  attached  to  and 
forming  a  part  of  It  was  as  follows : 

"(13)  Th6  society  shall  be  bound  by  and  re- 
sponsible for  only  such  statements  as  are  con- 
tained in  this  contract,  and  the  application  there- 
for, and  no  officer  or  agent,  or  solicitor  of  this 
society,  general  or  speaal,  or  state  agent,  has 
any  anthority  to  promise  a  loan  in  any  particu- 
lar timak  or  bind  the  society  by  any  promise, 


representations  or  any  statements  not  contained 
in  this  contract,  or  in  the  application  therefor." 

Having  each  month  for  six  months  after 
the  obligation  was  delivered  to  him  pcdd  ap- 
pellant the  sum  of  $10,  and  then  the  sum  of 
$40,  making,  with  the  $10  paid  by  him  at 
the  time  he  applied  for  tbe  contract,  a  total 
of  $110  paid  by  him  to  appellant,  appellee, 
on  a  blank  furnished  to  him  for  tbe  purpose, 
applied  for  tbe  loan  of  $1,000  appellant  had 
agreed  to  make  to  him.  With  refer^ice  to 
this  application  appellee  testified: 

"I  was  notified  within  a  few  days  that  the 
same  had  been  received  and  filed,  and  as  soon 
as  acted  upon  I  would  be  notified.  I  waited 
about  00  days  after  I  had  submitted  my  plans 
and  made  application  for  my  loan,  and  not  being 
notified  that  tbe  loan  had  been  made,  I  wrote  the 
society,  and  was  then  notified  that  there  was  no 
certain  time  in  which  my  loan  would  be  made, 
and  that  the  society  would  make  no  definite 
prranise  of  the  time  when  I  might  expect  and  get 
my  loan.  This  was  the  first  time  that  I  knew  or 
had  any  idea  I  would  not  get  my  loan  as  the 
agent  told  me,  and  as  I  expected.  I  then  ask 
for  the  return  of  my  money,  but  was  refused. 
1  was  requested  to  continue  paying  $10  per 
month  to  the  society  until  1  baa  paid  a  total  of 
$1,000  or  until  the  society  got  ready  to  make  me 
a  loan." 

He  further  testified  tbat  ttie  agent  (King) 
represented  to  him  that  if  he  would  apply 
for  the  contract  and  pay  $110  as  he  did,  ap- 
pellant would,  "within  from  30  to  60  days, 
and  not  over  90  days  at  the  outside,"  from 
tbe  time  be  paid  tbe  $110,  loan  blm  $1,000 
on  the  security  of  property  he  owned,  and 
which  the  agent  had  Inspected  and  declared 
to  be  amply  sufficient  security  for  a  loan  of 
that  amount,  and  that  be  was  Induced  by 
such  representation  so  made  to  him  to  apply 
for  tbe  contract  and  pay  appellant  $110  as 
above  stated. 

I*  H.  Henry,  of  Texarkana,  for  appellant 
Wheeler  &  Wheeler,  of  Texarkana,  for  ap- 
pellee. 

WILLSON,  a  J.  (after  stating  the  facts 
as  above).  [1,  J]  The  theory  upon  which  the 
suit  was  brought  and  prosecuted  was  that 
appellee,  having  a  right  to  do  so,  had  re- 
scinded the  contract  he  entered  into  with  ap- 
pellant and  was  entitled  to  recover  back  the 
sum  he  had  paid  to  it  Without  deciding 
whether  they  were  or  not,  it  may  be  conced- 
ed, in  disposing  of  the  appeal,  that  the  rep- 
resentations made  by  the  agent  (King)  and 
relied  upon  by  appellee,  as  he  claimed,  were 
of  such  a  character  as  would  have  entitled 
him  to  a  rescission  bad  it  appeared  that 
King  was  authorized  by  appellant  to  make 
them  on  its  behalf;  for  if  the  representa- 
tions were  of  that  character  the  Judgment, 
nevertheless,  cannot  be  sustained,  because  it 
appeared  that  King  was  not  autjiorlzed  to 
make  them,  and  tbat  appellee  was  charge- 
able .with  knowledge  of  the  fact  that  King 
exceeded  his  authority  to  act  for  appellant 
when  he  made  them.  So  far  as  the  record 
shows  to  the  contrary,  appellant  neither  au- 
thorized nor  knew  anything  about  the  repre- 
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itentations  made  by  King.  In  obligating  It- 
self as  it  did  In  tbe  contract  It  acted  in  utter 
ignorance,  it  seems,  of  the  fact  that  snch 
representations  bad  been  made  to  appellee, 
and,  moreover,  In  reliance,  It  seems  upon 
his  understanalng  fully  the  terms  upon  which 
It  sold  Its  "loan  contract,"  for  in  his  applica- 
tion to  it  appellee  assnred  it  that  he  had 
examined  its  plans,  bad  read  a  printed  copy 
of  the  kind  of  contract  he  applied  for,  was 
familiar  with  and  understood  all  the  cov- 
enants and  requirements  of  such  a  contract, 
and  in  malting  the  application  did  not  rely 
upon  "any  statements,  promise,  undertaking 
or  guarantee  on  the  part  of  said  solicitor 
(King)  or  any  other  person."  In  the  face  of 
such  representations  as  those  Just  recited, 
made  by  appellee  to  appellant,  it  is  obyious, 
we  think,  that  he  had  no  right  to  rescind  the 
contract  appellant  delivered  to  him,  because 
he  did  in  fact  rely  upon  tbe  representations 
made  to  blm.  To  hold  otherwise,  it  seems  to 
us,  would  be  to  say,  in  effect,  that  appellee 
could  induce  appellant  to  enter  into  a  con- 
tract with  him  on  his  assurance  that  certain 
representations  had  not  been  made  to  him, 
and  then  rescind  it  on  the  ground  that  they 
had  been  made  to  him.  The  theory  upon 
which,  it  seems,  appellee  thought  he  was  en- 
titled to  the  relief  he  obtained,  was  that  he 
made  the  application  for  the  loan  on  a  blank 
furnished  to  him  by  the  agent,  did  not  read 
it  carefully  before  he  signed  it,  and  as  a  mat- 
ter of  fact  when  he  signed  it  had  not  read 
nor  seen  a  copy  of  one  of  appellant's  loan 
contracts.  "I  signed  my  name  to  the  appli- 
cation," he  testified,  "without  paying  much 
attention  to  what  I  signed."  It  did  not  ap- 
pear that  he  was  prevented  by  fraud  of  any 
kind  practiced  upon  him  by  the  agent  from 
reading  the  application  before  be  signed  It 
Therefore,  It  must  be  said,  it  did  not  appear 
that  he  ,was  in  a  position  to  claim  that  he 
was  ignorant  of  the  contents  of  the  applica- 
tion. Loan  Co.  t.  Thomas,  28  Tex.  Civ.  App. 
379,  67  S.  W.  457.  If,  however,  it  did  not 
appear  that  appellee  was  in  the  attitude  of 
having  induced  appellant  to  enter  into  the 
contract  in  reliance  upon  the  truth  of  the 
representations  contained  in  his  application, 
we  nevertheless  would  be  of  opinion  the  judg- 
ment in  his  favor  was  unwarranted.  It  will 
be  noted,  as  Is  shown  in  the  statement  of 
the  case  above,  that  appellee  by  his  writing 
indorsed  thereupon  accepted  the  contract 
tendered  to  him  by  appellant  "with  full  un- 
derstanding of  all  the  terms  and  conditions 
hereof  and  hereto  attached,  all  of  which," 
he  said,  "have  been  read  by  me."  One  of  the 
"terms  and  conditions"  referred  to  as  "here- 
to attached,"  was  the  one  numbered  "13,"  set 
out  in  the-statement  above.    If  appellee  read 


that,  as  he  said  be  did.  In  his  written  ac- 
ceptance <rf  the  contract,  he  must  have  known 
that  King,  in  making  tbe  representations  he 
did  as  to  the  time  when  appellant  would 
make  the  loan,  ,was  acting  outside  his  anttaor- 
ity  as  appellant's  agent.  Testifying  as  a  wit- 
ness, however,  appellee  said  he  did  not  read 
tbe  contract  before  he  accepted  it  Tbe  ex- 
cuse be  gave  for  not  reading  it  was  that  it 
"was  hard  for  him  to  understand."  It  does 
not  appear  in  the  record  that  he  failed  to 
read  the  contract,  or  have  it  read  and  ex- 
plained to  him,  because  of  any  act  or  con- 
duct of  appellant  or  its  agent.  Therefore  we 
think  it  must  be  said  that  it  appeared  as  a 
matter  of  law  that  notwithstanding  he  did 
not  read  it  appellee  was  chargeable  with 
knowledge  of  the  contents  of  the  contract  at 
the  time  he  accepted  it,  was  bound  by  its 
terms,  and  hence  was  not  entitled'  to  the  re- 
lief he  sought.  Gibson  ▼.  Brown,  24  S.  W. 
(fjH;  Insurance  Co.  v.  Harris,  26  Tex.  CIt. 
App.  637,  64  S.  W.  871;  Casualty  Co.  v. 
Thomas,  178  S.  W.  606;  Vvooters  v.  KaUway 
Co.,  64  Tex.  294. 

The  Judgment  wiU  be  reversed,  and  Jndg- 
mcnt  wUl  be  rendered  in  favor  of  appellant 

On  Motion  toe  Rehearing. 

It  is  insisted  that  we  erred  in  treating  ap- 
pellee's suit  as  one  to  rescind  the  contract 
between  him  and  appellant  It  was  so  treat- 
ed because  it  was  to  recover  back  the  mone.v 
he  had  paid  to  appellant  He  was  entitled 
to  that  relief  only  upon  the  theory  that  he 
had  a  right  to  rescind  the  contract 

[3]  His  suit  he  says  in  the  motion,  was 
for  "damages  for  breach  of  the  contract  ac- 
tually made  as  explained  by  the  agent"  If 
it  was,  then,  plainly,  he  was  not  entitled  to 
tbe  Judgment  he  obtained,  because  he  did 
not  prove  be  sustained  any  damage.  Proof 
merely  that  appellant  had  agreed  to  lend  bim 
money  within  a  time  specified  and  failed  to 
do  so,  lacked  much  of  showing  that  he  was 
thereby  damaged. 

[4]  If  tbe  suit  should  be  treated  as  one  for 
damages  for  deceit  of  the  agent  whereby 
appellee  was  induced  to  enter  into  a  contract 
he  otherwise  would  not  have  made,  as  appel- 
lee seems  to  argue  it  might  have  been,  then 
he  was  not  entitled  to  the  recovery  he  had, 
nor  to  any  recovery,  for  the  same  reason,  to 
wit  because  he  did  not  prove  that  he  suf- 
fered any  damage.  If  he  was  so  induced  to 
enter  into  the  contract  and  If  for  any  reason 
it  was  of  less  value  to  him  than  he  had  a 
right  to  expect  It  to  be,  be  should  have  al- 
leged and  proven  that  fact  and  the  facts 
which  would  have  enabled  the  court  to  meas- 
ure the  damages  he  sufl'ered. 

The  motion  is  overruled. 
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NATIONAL  EQinXABLiK  SOC.  v.  CAMP 


NATIONAL  EQinXABLB  SOO.  OF  BELTON 
T.  CAMPetal.    (No.  1584.) 

(Conrt  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  8,  iSie.    Rehearing  Denied 

March  16,  191&) 

1.  Fraud  €=j20— Kwowxedge  of  Facts. 

Plaintiff,  wbo  before  signing  an  application 
for  a  loan  contract  with  defendant  loan  society 
read  and  studied  its  terms,  and  knew  that  they 
stated  that  its  agent  bad  no  authority  to  change 
the  terms  of  the  written  contract  or  make  any 
oral  agreemeiit  not  in  the  written  contract,  and 
that  the  agent's  statement  that  she  conld  get 
a  loan  within  SO  days,  and  not  over  60  days,  was 
not  authorized,  it  conflicting  with  the  contract, 
which  expressly  stated  that  loans  would  be  made 
only  when  the  society's  accumulation  was  suffi- 
cient, thus  having  knowledge  of  the  incorri^ctness 
or  falsity  of  the  agent's  statement  before  she 
acted  upon  it,  had  no  ground  for  an  action  for 
damagee  against  the  society  for  the  agent's  al- 
leged fraud,  aa  she  could  not  be  said  to  have  been 
deceived. 

[£]d.  Note.— For  othw  cases,  see  Fraud,  Cent. 
Dig.  fS  17,  18;   Dec  Dig.  <&;=20.] 

2.  Building   and   I>oan    Associationb   <S=> 
26— Bkscission  or  Oohtbaot— Fraud.. 

Sjach  suit,  if  treated  as  a  suit  to  rescind  the 
contract  and  to  recover  the  money  paid  under  it, 
Gonld  not  be  i^aintained,  as  plaintiff  could  not  be 
■aid  to  have  been  actually  misled  by  the  state- 
ment or  opinion  of  the  agent  into  accepting  the 
contract  as  it  was  written. 

(Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  €=326.]  ' 

Appeal  from  Bowie  County  Court;  Lee 
Tidwell,  Judge. 

Action  by  Mrs.  S.  E.  Camp  and  otbers 
■gainst  the  National  Equitable  Society  of 
Belton.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed,  and  jndgment 
rendered  for  the  defendant. 

The  appellee  brought  the  salt  to  recover 
tlie  amount  of  money  paid  to  appellant  socie- 
ty in  virtue  of  a  certain  ocmtract  executed  by 
It,  averring  that  she  was  induced  to  apply  for 
and  enter  into  the.  contract  through  fraudu- 
lent statements  made  to  ber  by  the  agent  of 
tbe  society  and  relied  on  by  ber.  The  fraud- 
nloit  statements  which  induced  ber  to  apply 
tor  the  contract  aie^  as  alleged: 

"The  agent  stated  to  her  if  she  would  buy  a 
-contract  of  them  [appellant]  and  pay  them  [ap- 
pellant] $10.00  and  then  make  ten  monthly  pay- 
ments to  the  society,  they  would  loan  her  a  ?1,- 
000.00;  or  if  she  would  pay  to  the  society  tl>e 
$100.00  in  advance,  that  the  society  would  loan 
ber  a  $1,000.00  in  July,  which  would  be  in 
about  four  months." 

The  prayer  was: 

"Wherefore  plaintiff  prays  that  the  defendant 
-•odety  be  citeid  to  answer  this  complaint,  and 
that  plaintiff  have  judgment  against  defendant 
society  reqnlring  said  society  to  refund  back 
to  plaintiS^  the  $110  that  she  paid  said  society 
for  tbe  contract  bought  of  said  society,  with  in- 
terest and  costs  of  suit,  and  for  general  and  spe- 
cial rdief  as  she  may  be  entitled  to  in  both  law 
And  equity." 

lbs  applleatlOD  for  and  the  contract  ez- 
.ccnted  and  noelTed  by  appellees  are  fnlly  '■et 
'Ont  In  tbe  CMDpaalon  case  o£  National  Bqul- 


[  table  Society  of  Belton  v.  J.  W.  Carpenter, 
184  S.  W.  585,  lately  decided  by  this  court 
The  evidence  on  the  part  of  the  appellee 
shows  that  tbe  agent  of  tbe  society  came  to 
ber  and  solicited  her  to  make  application  to 
the  society  for  a  loan  contract  with  the  so- 
ciety for  $1,000.  Her  testimony  Is  as  follows: 
"I  wanted  the  money  with  which  to  build  me  a 
house,  and  I  nsked  the  agent  when  I  conld  get 
the  Dvdney  and  he  said  that  I  cobld  get  it  when 
I  paid  into  the  society  $100,  paying  $10  each 
month.  I  told  the  agent  that  if  I  could  not  get 
the  loan  right  away  I  woald  not  want  the  con- 
tract; he  said  that  he  did  not  know  about  that, 
lie  then  told  me  that  if  I  would  pay  to  the  so- 
ciety $100  in  cash  1  could  get  a  loan  within  30 
days  and  not  over  60  days  at  the  outside.  I 
told  the  agent  that  if  I  conld  get  the  loan  with- 
in that  time  1  would  take  the  contract,  and  this 
statement  by  the  agent  was  the  indncement  that 
caused  me  to  take  the  contract;  otherwise  1 
would  not  have  taken  it.  *  *  *  I  saw  the 
agent  several  times  before  I  made  application  for 
a  loan  contract,  and  several  times  before  I  made 
any  trade  with  him.  He  left  a  loan  contract 
with  me  for  me  to  read  and  I  read  it  and  studied 
its  terms.  I  read  both  the  application  and  the 
loan  contract  before  I  signed  them,  and  knew 
that  they  contained  statements  which  said  that 
the  agent^had  no  authority  to  change  the  terms 
of  the  written  contract  or  make  any  oral  agree- 
ment that  was  not  in  the  written  contract.  Be- 
fore signing  the  application  for  a  loan  and  the 
kMB  contract  I  discussed  the  terms  of  the  loan 
contract  with  my  son-in-law,  who  read  the  ap- 
plication and  the  loan  contract  before  I  signed 
them.  •  •  •  I  paid  the  agent  $10  and  he 
gave  me  a  receipt  for  it.  1  sent  the  society  $1Q0. 
When  the  time  came  for  me  to  get  a  loan,  accord- 
ing to  the  agent's  promise,  I  wrote  the  society  to 
know  why  I  had  not  received  a  loan  on  my  ap- 
plication previously  made  therefor,  and  it  wrote 
me  that  they  could  not  make  me  a  loan  then,  but 
that  it  would  get  to  it  as  soon  as  it  could. 
*  *  *  I  have  not  received  a  loan  from  the 
society  nor  any  of  my  money  back  that  I  paid 
in." 

The  written  application  to  tbe  society  for 
the  loan,  signed  by  appellee,  recites: 

"I  have  examined  the  plans  of  tbe  society  and 
have  read  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept  all 
the  covenants  and  requirements  of  said  contract, 
and  1  make  this  application  expressly  and  solely 
upon  the  terms  and  conditions  6t  this  applica- 
tion, and  the  covenants  and  requirements  of  said 
contract  issued  by  the  society,  and  not  upon  the 
faith  of  any  statement,  promise,  undertaking  or 
guarantee  on  tbe  part  of  said  solicitor  or  of  any 
other  person." 

Tbe  written  loan  contract  subsequently  ex- 
ecuted by  tbe  society  and  accepted  by  appel- 
lee, has  the  following  stipulation  respecting 
tbe  time  when  a  loan  will  be  made: 

"The  society,  whenever  the  accumulation  is 
sufficient,  will  lend  the  holder  hereof,  at  the  rato 
of  interest  hereinafter  provided,  and  repayable  in 
the  manner  and  form,  and  as  and  when,  as  is 
hereinafter  stipulated,  the  sum  of  one  thonsand 
dollars  only  on  lawful,  good  and  sufficient  real 
estate  security,  legally  and  mortgageable  by  the 
holder  hereof  for  said  loan :  Provided,  that  prior 
to  the  making  of  said  loan  said  the  holder  hereof 
shall  have  made  at  least  ten  of  the  stipnlated 
monthly  payments,  which  may  be  done  in  ad- 
vance if  desired  by  the  said  the  holder  hereof." 

And  0ie  contract  of  loan  bas>the  followinf 
(ilause: 
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"The  society  Bhall  be  bound  hj  and  responsi- 
ble for  only  such  statements  a*  are  contained  in 
this  contract  and  the  application  therefor,  and 
no  officer  or  agent  or  solicitor  of  this  society, 
general  or  special,  or  state  agent,  has  any  an- 
thority  to  promise  a  loan  in  any  particular  time 
or  bind  the  society  by  an;  promises,  representa- 
tions or  any  statements  not  contained  in  tliis 
contract  or  in  the  application  therefor." 

In  a  trial  before  the  court  Judgment  was 
entered  for  appellee  for  tbe  money  paid  the 
society. 

li.  H.  Henry,  of  Texarkana,  for  appellant 
J.  W.  Hillman,  of  Texarkana,  for  appelleea 

hEYI,  J.  (after  stating  tbe  facts  as 
above).  [1]  Appellee  in  the  brief  remarks 
that: 

"The  snit  is  brought  for  the  purpose  only  to 
recover  back  the  money  paid  by  the  plaintiff  to 
the  society,  based  upon  the  fraudulent  statements 
made  by  the  agent  of  the  society  to  induce  plain- 
tiff to  enter  into  the  contract  and  pay  to  the  so- 
ciety the  $100  in  cash." 

And  it  is  believed  that  under  the  facts  of 
the  case  it  must  be  held  that  there  is  no 
ground  furnished  to  entitle  appellee  to  tbe  re- 
lief sought.  Appellee,  according  to  her  evi- 
dence, before  signing  the  application  and 
before  accepting  the  loan  contract,  read  over 
"and  studied  its  terms,"  and  "knew  that 
they  contained  statements  which  said  that 
the  agent  had  no  authority  to  change  the 
terms  of  the  written  contract  or  make  any 
oral  agreement  that  was  not  In  the  wilttoa 
contract"  Further,  she  discussed,  she  said, 
the  terms  of  the  contract  with  her  son-in-law 
before  signing  the  contract.  Having  read  the 
contract  and  "studied  its  terms,"  before  ap- 
plying for  and  before  accepting  the  contract, 
the  appellee  would  be  held  to  know  that  it 
expressly  stated  that  the  agent  or  solicitor 
had  not  "any  authority  to  promise  a  loan  in 
any  particular  time."  And  with  this  Infor- 
mation afforded  appellee,  She  would  fully 
know  that  the  statement  of  the  solicitor  that 
she  "could  get  a  loan  within  30  days  and  not 
over  60  days  at  the  outside"  was  not  au- 
thorized if  it  conflicted  with  or  varied  the 
stipulation  in  tbe  loan  contract,  which,  ac- 
cording to  her  testimony,  was  left  "with  me 
for  me  to  read"  before  acceptance  and  sign- 
ing. Referring  to  the  contract  Itself  that 
was  Intended  to  be  offered  she  would  know 
that  its  terms  explicitly  stated  that  the  loan 
would  be  made  only  out  of  the  loan  reserve 
fund  of  the  society  "wbmever  the  accumu- 
lation is  sufficient"  So,  from  the  evidence^ 
appellee  is  In  no  position  to  say  that  she  en- 
tered into  and  accepted  the  loan  contract  up- 
on the  faith  and  trust  which  she  reposed  in 
the  statement  of  the  agent  soliciting  the 
application  for  the  contract.  Therefore,  as 
the  appellee  had,  as  conclusively  appears, 
knowledge  of  the  incorrectness  or  falsity  of 
the  statement  of  the  agent  wbldi  was  prom- 
issory in  its  nature,  before  she  acted  upon 
It  she  has  no  ground  ft>r  aa  action  for  dam- 
ages against  appellant  for  the  agent's  al- 


leged fraud,  for  she  cannot  tw  said  to  be 
deceived.  1  Clark  &  Skyles  on  Agency,  | 
609. 

[2]  And  treating  tbe  action  as  one  to  re- 
scind the  contract  and  recover  the  money  paid 
under  it  the  appellee  may  not  maintain  such 
salt  under  the  facts,  for  she  could  not  be 
said  to  have  been  actually  misled  by  the 
statement  or  opinion  of  the  agent  into  accept- 
ing the  contract  as  it  was  written.  Smith  on 
Frauds,  {{  62  and  126  at  page  144 ;  Jackson 
T.  Stockbridge,  29  Tex.  391,  91  Am.  Dec  290. 
What  has  been  said  in  the  case  of  Society  t. 
Carpenter,  supra,  is  decisive  of  this  case. 

Tbe  Judgment  is  reversed,  and  Judgment 
will  be  here  rendered  in  favor  of  appellant, 
witb  all  costa 


NATIONAL   EQUITABLE    SOO.    OT  BBI*- 
TON  V,  DUNNINGTON.    (No.  1583.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  2,  191ti.    Rehearing  Denied 

Feb.  24,  1916.) 

1.  Fraud  ^=58(1)— Action  to  Bkcoveb  Mok- 
KT  Paid— EvioEMCB. 

In  a  suit  to  recover  the  sum  paid  to  tbe 
defendant  loan  society  under  an  agreement  for  a 
future  loan  as  damages  from  flie  fraudulent 
representations  of  its  agent  evidence  held  insuf- 
beient  to  sustain  a  judgment  for  the  plaintiff. 
[E!d.  Note— For  other  cases,  see  Fraud.  Cent 
Dig.  §  65 ;   Dec.  Dig.  <S=»58(1).] 

2.  Fraud  «=s>SO— Burdkn  or  Proof. 

In  such  suit  plaintiff  had  the  burden  of 
proving  that  he  was  entitled  to  the  relief  sought 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SS  46,  47;    Dec.  Dig.  «=»50.] 

3.  BuiLDina  AND  Loan  Associations  «saa8 

—Loan  Contract— Bbscission—Timk. 

Plaintiff,  If  entitled  to  reject  the  contract 
of  the  defendant  loan  society  when  tendered,  be- 
cause it  materially  diHered  from  what  its  agent 
said  it  would  be,  was  required  to  act  promptly 
upon  a  discovery  of  the  fraud  or  variance. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  «=926.J 

Appeal  from  Bowie  County  Court;  Lee 
Tidwell,  Judge. 

Action  by  C.  H.  Dunnington  against  the 
National  Equitable  Society  of  Helton.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  Judgment  rendered  for  the  de- 
fendant 

L.  H.  Henry,  of  Texarkana,  for  appellant 
Wheeler  &  Wheeler,  of  Texarkana,  for  ap- 
pellee. 

HODGES,  J.  This  snlt  was  Instituted  in 
the  Justice  court  by  the  appellee  to  recover 
the  sum  of  $110  theretofore  paid  to  the  ap- 
pellant under  some  kind  of  an  agreement 
for  a  future  loan,  which  will  more  fully  ap- 
pear In  what  follows.  Tbe  nature-  of  the 
plaintiff's  demand  is  thus  stated  in  the  dta- 
don  isaicd  ta  the  Justlee  court: 
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"Defendant  is  a  corporation  under  the  laws 
of  the  state  of  Texas,  with  its  principal  office  in 
the  town  of  Belton,  Bell  county,  Texas;  and 
Kos  on  the  15th  day  of  March,  1915,  pretend- 
ing to  make  loans  for  the  purpose  of  improving 
and  building  homes  to  persons  desirous  of  bor- 
rowing money  for  that  purpose  on  real  estate 
security ;  that  defendant  on  or  about  the  said 
date,  in  Bowie  county,  Texas,  by  its  duly  au- 
thorized agent,  fraudulently  procured  and  in- 
duced plaintiff  to  subscribe  for  one  of  its  con- 
tracts by  then  and  there  stating  and  represent- 
ing to  plaintiff  that  if  he  would  pay  to  defend- 
ant the  sum  of  $110.00  that  defendant  would 
immediately  make  a  loan  to  the  plaintiff  in  the 
sum  of  one  thousand  dollars  upon  real  estate 
security  -which  plaintiff  offered  as  security  for 
said  loan ;  and  that  plaintiff,  relying  upon  said 
statement  and  representations  so  made  to  him 
by  the  defendant,  paid  to  said  defendant  the 
sum  of  $110.00.  That  said  statements  so  made 
were  fraudulent  and  untrue  and  made  for  the 
purpose  of  procuring  and  inducing  plaintiff'  to 
pay  to  said  defendant  the  sum  of  SllO.OO,  and 
without  any  intention  on  the  part  of  the  defend- 
ant of  making  said  loan  or  any  loan,  and  that 
rince  said  date  and  time  defendant  has  refused 
to  make  any  loan  whatever,  and  refuses  to  pay 
to  plaintiff  said  sum  of  money,  but  has  appro- 
priated same  to  its  own  use  and  benefit,  to  plain- 
tiff's damage  in  the  sum  of  $110.00." 

Tbis  is  the  only  atatement  of  the  fiicts 
pleaded  and  relied  on  by  tbe  m^pellee  tor  tbe 
relief  sought. 

Tbe  defendant  answered,  in  substance,  as 
follows:  (1)  Ttiat  the  defendant  liad  a  writ- 
ten loan  contract  with  the  plaintiff  setting 
fortb  tbe  terms  upon  which  defendant  was 
to  make  plaintiff  a  loan  of  $1,000 ;  ttiat  plain- 
tiff failed  and  refused  to  cooij^  with  the 
terms  of  tbe  written  contract,  which  he  had 
signed  and  accepted.  (2)  Tliat  defendant  in- 
structed its  agent  who  sold  plaintiff  the  con- 
tract to  malce  no  contract  other  than  the  one 
signed  and  accepted  by  plaintiff ;  that  by  the 
terms  of  that  written  contract  plaintiff  was 
advised  that  defendant's  agent  bad  no  au- 
thority to  make  any  other  contract,  oral  or 
written,  and  tbe  defendant  is  not  bound  by 
the  oral  contract  which  tbe  plaintiff  alleged 
was  made  with  defendant's  agent.  (3)  That 
plaintiff  has  defaulted  in  bis  monthly  pay- 
ments, and  under  the  terms  of  his  written 
contract  all  tbe  payments  theretofore  made 
have  become  forfeited  to  tbe  defendant. 

Tbis  appeal  is  from  a  Judgment  in  favor  of 
the  appellee  for  tbe  full  amount  sued  for. 

[1]  Tbe  first  assignment  of  error  in  effect 
assails  the  judgment  of  tbe  court  as  being 
without  support  in  tbe  eridence.  The  appel- 
lee testified  in  his  own  behalf,  in  substance, 
as  follows:  That  oa  or  about  the  15th  of 
March,  1913,  he  met  the  agent  of  the  appel- 
lant, who  explained  to  blm  appellant's  meth- 
od of  lending  money  to  those  who  desired  to 
purchase  or  improve  homes.  The  agent  stat- 
ed that  the  borrower  would  have  to  pay  $10 
cash  and  $10  per  month  for  a  contract  for 
the  loan  of  $1,000,  and  that  tbe  borrower 
could  get  a  loan  immediately  after  the  pay- 
ment of  $110.  Tbis  amount  could  be  paid 
montbly  or  aU  at  one  tlma  The  loan  would 
Decome  available  within  80  or  60  days  from 
tbe  tbne  of  payment,  but  if  |X0O  was  paid  at 


one  time  the  loan  could  be  obtained  at  once. 
On  that  explanation  the  appellee  made  an 
application  to  the  appellant  company  through 
its  agent  for  a  loan  contract  of  $1,000,  and 
sent  a  draft  for  the  sum  of  $100  to  tbe  ap- 
pellant at  Belton,  Texas.  He  received  in  re- 
turn a  passbook  showing  tbe  payment  of 
that  amount.  He  was  also  instructed  by 
tbe  appellant  to  send  in  an  abstract  of  title 
to  tbe  prc^rty  be  wanted  to  place  as  se- 
curity for  tbe  prospective  loan.  Tbe  abstract 
was  sent  In,  and  the  appellee  was  informed 
by  letters  from  the  ai^)ellant  that  it  would 
pass  on  his  application  as  soon  as  practica- 
ble. This  transaction  occurred  about  tbe  22d 
of  iSarcb,  1913.  In  April  the  appellee  re- 
ceived the  following  letter: 

"We  have  your  favor  of  the  7th  with  regard 
to  your  application  for  a  loan  and  beg  to  advise 
you  that  as  soon  as  we  can  have  an  inspection 
of  the  proper^  your  application  will  be  passed 
on,  when  yon  will  be  notified." 

No  objection  was  made  to  the  character 
of  tbe  security  offered.  Not  receiving  loan, 
the  appellee  again,  on  May  8th,  wrote  the 
appellant,  demanding  the  loan.  In  reply  the 
appellant  advised  him  that  by  its  terms  and 
conditions  the  contract  which  be  held  had  no 
cash  value  until  after  payments  had  been 
made  for  18  months,  and  he  could  borrow  on 
the  contract  only  after  having  paid  for  6 
months.  He  was  also  informed  that  his  ap- 
plication was  on  file;  that  the  property  was 
being  examined,  and  as  early  as  possible  the 
loan  would  be  passed  on  and  tbe  appellee 
would  be  notified  accordingly.  The  appellee 
says  that  this  was  the  first  notice  that  be 
had  that  be  would  not  get  a  loan  as  the 
agent  had  told  him.  He  Immediately  wrote 
to  the  society,  demanding  a  refund  of  bis 
money.  Tbis  was  refused,  and  he  declined 
to  make  any  further  payments.  On  croes- 
esamination  he  admitted  that  he  signed  a 
written  application,  which  was  later  intro- 
duced in  evidence  by  tbe  a^;)ellant  He  does 
not  remember  that  be  read  the  application 
before  signing  it,  but  says  that  tbe  agent 
might  have  read  it  to  1dm.  He  bad  tbe  op- 
portunity to  read  it  He  did  not  see  a  loai> 
contract  until  after  he  bad  paid  the  agent 
$10  and  had  sent  $10  to  the  company.  He 
did  not  sign  tbe  loan  contract ;  tbe  agent  did 
not  ask  him  to  sign  it,  and  nothing  was  said 
about  signing  it.  The  agent  had  told  him 
that  the  contract  would  provide  that  he 
should  be  entitled  to  a  loan  as  soon  as  he 
paid  in  $100  to  tbe  appellant  society.  He  re- 
lied upon  these  statements  as  to  what  the 
contract  would  omtain.  One  other  witness 
was  offered  by  tbe  app^Iee,  who  testified 
that  he  heard  the  agent  explain  to  the  ap- 
pellee what  the  contract  would  contain,  and 
that  be  stated  that  it  would  provide  that  the 
society  should  make  tbe  loan  within  from 
30  to  00  days  from  tbe  time  the  $100  was 
paid  in.  l^e  defendant  then  offered  in  evt- 
dence  the  following  aj^lcation: 
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"AppUcaiion  for  a  Loan  Contract  of  National 
Equitable  Society  of  Belton  (Incorporated), 
Belton,  Texas. 

"I,  C.  EL  Dvinnin^n,  being  of  legal  age,  here- 
by apply  for  one  of  your  contracts  for  the 
amount  of  $1,000.00,  in  accordance  with  the 
plans  of  the  society  aa  set  out  in  said  contract, 
and  have  paid  King  &  Mattehews,  a  solicitor 
(whose  authority,  I  understand,  extends  only  to 
the  sale  of  contracts  issued  by  the  society  under 
their  printed  covenants  and  requirements),  $10.- 
00  as  purchase  price  for  same,  and  I  agree  to 
pay  the  society  hereafter  without  notice  a 
monthly  instalKnent  of  dues  on  said  contract  of 
$10.00  on  or  before  the  15th  of  each  month  fol- 
lowing the  date  hereof,  until  the  contract  issued 
hereon  is  surrendered  for  a  paid-up  certificate 
of  deposit,  or  cash  surrender  value,  or  on  ac- 
count of  a  regular  loan  being  granted,  or  until 
said  contract  is  fully  paid  according  to  its  print- 
ed covenants  and  requirements. 

"I  have  examined  the  plans  of  the  society  and 
have  read  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept 
all  the  covenants  and  requirements  of  said  con- 
tract, and  I  make  this  application  expressly 
and  solely  upon  the  terms  and  conditions  of  this 
.  application,  and  the  covenants  and  requirements 
of  ssiid  contract  issued  by  the  society,  and  not 
upon  the  faith  of  any  statements,  promise,  un- 
dertaking or  guarantee  on  the  part  of  said  so- 
•  lieitor  or  any  person,  and  it  is  hereby  expressly 
agreed  that  this  application  without  corporeally 
attached  thereto  shall  be  a  part  of  the  contract 
issued  hereon  and  every  condition  hereof  and 
iStateitient  herein  is  fLS  binding  as  if  corporeally 
attached  to  or  incorporated  in  said  contract. 

"In  witness  whereof,  I  hereunto  subscribe  my 
name  this  13th  day  of  March,  1913. 

"Glass  B.    [Signature]    C.  H.  Dunningtoa," 

The  nature  of  the  appellee's  cause  of  ao- 
■tion,  as  disclosed  by  tbe  statement  In  the 
citation,  appears  to  be  one  for  damages  re- 
sulting from  the  false  and  fraudulent  repre- 
sentations of  the  appellant's  agent  These 
false  and  fratidulent  representations,  accord- 
ing to  the  appellee's  testimony,  consisted  of 
statements  by  the  agent  that  11  the  appellee 
would  pay  the  sum  of  $110  he  would  receive 
a  contract  from  the  appellant  society  which 
would  entitle  him  to  a  loan  of  $1,000  Imme- 
diately or  within  60  or  90  days  upon  approv- 
ed real  estate  security.  It  is  further  shown 
that  the  sum  of  $110  was  paid  and  the  se- 
curity demanded  was  furnished,  but  that  the 
loan  was  refused  upon  the  ground  that  still 
other  payments  must  be  made  by  the  api)el- 
lee  before  he  was  entitled  to  the  loan  under 
the  terms  of  his  contract.  The  proof  shows 
that  the  first  step  In  procuring  a  loan  under 
this  arrangement  was  tbe  presentation  by 
the  prospective  borrower  of  the  written  ap- 
plication quoted  above,  t^pon  its  face  this 
application  was  not  for  the  loan  direct,  but 
"for  one  of  your  (appellant's)  contracts  for 
the  amount  of  $1,000,  In  accordance  with  the 
plans  of  the  society  as  set  out  In  said  con- 
tract" A  further  perusal  of  tJie  application 
shows  that  It  was  contemplated  tliat  upon 
tbe  payment  of  certain  sums  of  mon^y  nam- 
ed a  written  oontract  governing  the  rights 
and  llaMllttes  of  the  eontractlng  parties  was 
to  be  executed  and  delivered.  Xbis  inritru- 
meat  also  alhows  that  the  fliBtdioilty  rof  the 
soliciting  agent  .exten^ed.-flblyttf  atfc:  taldng 


of  the  application  for  the  contract  and  not 
an  application  for  the  loan.  He  may  have 
misrepresented  what  the  contract  would  pro- 
vide with  reference  to  the  time  when  and  the 
conditions  under  which  a  loan  might  be  ob- 
tained. But  the  application  recites  that  the 
appellee  bad  examined  a  printed  copy  of  tbe 
contract  and  was  familiar  vrlth  all  of  its 
covenants  and  requirements.  This  applica- 
tion furnished  the  data  upon  which  the  ap- 
pellant was  to  act  in  executing  and  Issuhig 
its  contract  to  the  appellee. 

The  appellant  had  a  right  to  assume  that 
the  applicant  had  dcme  all  that  his  applica- 
tion recited  that  he  had  done.  If  he  had 
failed  to  examine  a  printed  copy  of  tbe  con- 
tract for  which  he  applied,  was  Ignorant  of 
its  terms  and  conditions,  and  was  relyiig 
solely  upon  what  the  agent  told  him  the  con- 
tract would  contain,  then  he  misled  the  ap- 
pellant by  himself  making  false  statements 
concerning  material  matters  of  fact  On  the 
other  hand,  if  he  had  In  truth  examined  tbe 
contract  as  stated  In  his  application,  and  a^ 
cepted  Its  terms,  Ms  right  to  recover  dam- 
ages depends  upon  a  breach  of  that  con- 
tract and  not  upon  a  failure  of  the  appel- 
lant to  do  what  the  agent  said  the  contract 
would  provide  lor.  II  the  agent  miscon- 
strued the  contract  as  to  when  loan  wonld 
be  available,  that  was  an  error  of  opinion, 
for  whldi  the  principal  cannot  be  held  re- 
sponsible. Mechem  on  Agency,  S  743.  Ilie 
construction  ol  the  contract  was  a  matter 
equally  open  to  the  appellee;  and  11  he  rfr 
lied  upon  the  opinion  of  the  agent  he  did  so 
at  his  peril. 

The  contract  is  not  In  the  statement  of 
facts,  and  cannot  be  looked  to  lor  the  par- 
pose  ol  ascertaining  Its  terms  and  condi- 
tions. But  there  Is  no  contention  that  the 
appellant  has  breached  that  contract  and 
there  Is  no  remedy  lor  the  breach  of  a  con- 
tract It  did  not  make.  If  the  appellee  Is  en- 
titled to  recover  any  damages,  it  Is  because 
the  appellant  did  not  execute  and  driver  to 
him  a  contract  in  substantial  accord  with 
the  representations  of  the  agent  But  this 
suit  does  not  appear  to  be  based  upon  a  va- 
riance of  that  character;  in  fact  there  1» 
no  averment  or  evidence  of  what  that  writ- 
ten contract  contained ;  neither  is  there  any 
evidence  of  its  rejection  by  the  appellee  aft- 
er it  was  presented  to  him.  While  he  testi- 
fied that  be  did  not  sign  the  contract  that 
may  have  been  and  doubtless  was  sufficient 
to  bind  him. 

[2,  3]  Assuming  .that  under  the  facts  be- 
fore us  tbe  appellee  might  have  rejected  the 
contract  when  tendered  because  It  materially 
differed  from  what  the  agent  said  It  would 
-be,  it  devolyed  upon  hUu  to  act  pprrapptly  up- 
^Hi  a  discovery  of  tbe  Irand  or  variance. 
Wells  V.  Houston,  23  Tex.  Civ:  Ajfp.  629,  6T 
S.  W.  CO?.  The  evidence  shows  that  i 
ntontba  after  the  <ebntract  had'  tueea  executed 
thei  «iip«Hee  was  '^iMoanding  .a:  loan  wblcb 
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conld  be  clalzned  by  Mm  only  tmder  tbe 
terms  of  the  written  contract  It  Is  not 
charged  that  this  written  contract  was  for 
ELny  reason  void  or  unfair;  hence  we  must 
coDClnde  that  It  was  one  by  which  the  par- 
ties nOght  be  bound  to  the  fulfillment  of 
their  respective  engagements.  To  relieve  the 
appellee  in  this  instance  because  of  the  false 
statements  of  the  agent,  would  be  to  shield 
blm  from  the  legal  consequences  of  his  own 
misrepresentations. 

The  facts  of  this  case  are  in  all  material 
respects  similar  to  those  of  National  Equita- 
ble Society  of  Belton  v.  Carpenter,  IM  S.  W. 
S89,  recently  decided  by  this  court  We 
think  the  principles  of  law  there  announced 
famish  the  correct  rule  for  the  determina- 
tion of  this  controversy. 

The  appellee  Is  the  mover  in  this  litigation, 
and  it  devolved  upon  him  to  adduce  suffi- 
cient evidence  to  show  that  be  was  entitled 
to  tbe  relief  sought  In  this  he  has  failed, 
and  there  Is  nothing  to  Indicate  that  his 
case  might  be  strengthened  upoQ  another 
trial 

The  Judgment  of  tbe  county  court  will 
therefore  be  reversed,  and  Judgment  will  be 
here  rendered  In  favor  of  the  appellant,  to- 
gether with  all  costs  both  of  this  court  and 
of  tbe  court  below. 


CLEVELAND  et  al.  v.  GAINER  et  aL 
(No.  1010.) 

(Court  of  Oivil  Appeals  of  Texas.    Amarlllo. 
March  16, 1910.) 

1.  Schools  and  Schooi,  Distbicts  ®=>33  — 
Sizat  OF  DisiBiCT— Statdtb. 

Under  Acts  33d  Leg.  c.  129  (Vemon'i 
Sables'  Ann.  Civ.  St  1914,  art  2815),  touching 
the  formation  of  common  school  districts  and 
proTiding  that  in  any  county  containing  a  popu- 
lation of  less  than  10,000  no  common  school  dis- 
trict shall  be  organised  or  surveyed  so  that  its 
Kconapbic  center  wHl  be  more  than  4  miles 
from  Its  farthest  boundary,  the  consolidation, 
in  a  county  of  less  than  10,000  population,  of 
two  sehooi  districts,  to  result  in  the  creation  of 
a  single  district  80  miles  in  length  and  16  miles 
in  width,  was  illegal. 

IBM.  Note.— For  other  cases,  see  Schools  and 
Sciiool  Districts,  Cent  Dig.  i  66 ;  Dec.  Dig.  «=» 
33.] 

2.  Schools  and  School  Distbicts  #3»111— 
Bonds— Enjoinino  Illegal  Isstte. 

Taxpayers  and  reridents  of  a  school  dis- 
trict which  the  county  commissionera  consoli- 
dated with  another,  forming  a  single  district 
•o  large  as  to  be  violative  of  Acts  33d  Leg.  c. 
129  (Vernon's  Sayles"  Ann.  Civ.  St  1914,  art 
2815)  tondiing  tbe  formatioB  of  soch  disMcts, 
were  entitled  to  a  tempocaty  injancUon  lestiain- 
ing  the  conusissionen  from  issuing  bonds  for  the 
support  of  a  school  in  the  illegal  district,  and 
from  levying  a  special  tas  to  pay  interest,  etc., 
and  restraining  the  tax  collector  from  eolleoting 
or  attempting  to  collect  sudi  tans. 
^[Ed.  Note.— I>>r  other  cases,  see  Scliools  and 
^Aool  Districts,  Cent  Dig.  H  285-268;  Dec. 
Dig.  «=»1U.1 


3.  Schools  and  School  Distxicts  «s933— Il- 
legal Consolidation  —  Cdbattvb  Pbovi- 
sioN  OF  STATirnt— Application. 

The  curative  provision  of  Acts  8Sd  Leg.  a 
129  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
2815),  providing  that  all  school  districts  here- 
tofore laid  out  and  attempted  to  be  established" 
and  "heretofore  recognized"  by  the  county  au- 
tboritiee  as  school  districts,  are  validated  in  all 
respects  as  though  they  bad  been  duly  and  legal- 
ly established  in  the  first  instance,  which  became 
effective  in  July,  1913,  being  retrospective,  does 
not  apply  to  an  illegal  consolidation  of  two 
school  districts  effected  February  11,  1915. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Sciiool  Districts,  Cent  Dig.  §  65;  Dec.  Dig. 
<8— .>33.] 

4.  Schools  and  School  Districts  0s>33  — 

CUBATIVE  PBOVISION  OF  STATUTE— APPLICA- 
TION. 

A  curative  act  validating  school  districts 
previously  established  and  recognized  will  not 
be  construed  to  validate  the  action  of  the  coun- 
l7  commissioners,  in  consolidating  two  districts 
illegaliv,  which  was  a  fraud  upon  the  rights 
of  residents  and  taxpayers  in  one  of  the  former 
districts. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  0«lt  Dig.'  {  55;  Dec.  Dig. 
«=»3a] 

Appeal  from  District  Oiurt,  Toakum  Coun- 
ty;  W.  It  Spencer,  Judge. 

Suit  for  injunction  by  George  Cleveland 
and  another  against  J.  T.  Gainer  and  oth- 
ers. From  an  order  dissolving  a  temporary 
injunction  In  vacation,  petitioners  appeaL 
Reversed  and  remanded. 

W.  H.  Bledsoe,  of  Lubbocl(,  for  appellants. 
6,  E.  Loclcbart  oct  Tahol^a,  and  Klmbrough, 
Underwood  &  Jackson,  of  Amarlllo,  for  ap- 
pellees. 

HALL,  J.  This  is  an  appeal  from  an  or- 
der of  the  district  Judge,  dissolving  a  tem- 
porary injunction  in  vacation.  Appellants, 
George  Cleveland  and  Le  Roy  McCravey,  as 
plaintiffs,  presented  their  petition  for  injunc- 
tion to  the  district  Judge,  in  which  it  is  al- 
leged, in  substance :  That  they  are  residents 
of  Yoakum  county.  That  tbe  defendant  J.  T. 
Gainer  Is  the  duly  elected,  qualified,  and  act- 
ing county  Judge  of  said  county.  That  D. 
B.  Tingle,  S.  J.  Dixon,  P.  Z.  Conrad,  and  Pat 
McHugh  are  the  duly  elected,  qualified,  and 
acting  county  commissioners,  and  with  said 
Gainer  consUtute  the  commissioners'  court  of 
said  county.  That  J.  C.  Keller  Is  the  duly 
elected,  qualified,  and  acting  tax  collector  of 
said  county.  That  Toakum  county  Is  a  duly 
organized  countgr,  and  now  has,  and  at  vari- 
ous dates  shown  had,  a  jiopulation  of  less 
than  10,000.  That  after  the  organization  of 
said  county,  in  1008,  the  commissioners'  court 
thereof,  in  the  proper  discharge  of  th^r 
duties,  divided  said  county  Into  common 
school  districts.  That  common  school  dis- 
trict No.  1  was  created  la  the  northwest 
corner  of  said  county  so  as  to  Include  about 
275  sections  of  land.  That  common  school 
district  No.  3  wias  created  in  the  southwest 
corner  of  said  county  so  as  to  contain  about 
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166  sections  of  land.  Tbat  Bald  common 
school  district  No.  3  continued  to  exist  with 
said  boundaries  from  its  creation  until  Feb- 
ruary 11,  1915,  when  said  commissioners' 
court  entered  an  order  consolidating  it  with 
common  school  district  No.  1,  to  be  there- 
after known  as  common  school  district  No. 
1;  said  consolidated  district  including  terri- 
tory 30  miles  in  length,  extending  from  the 
north  to  the  south  line  of  the  county  and  at 
Its  widest  point  being  16  miles  east  and 
west.  That  it  contains  a  large  portion  of 
the  best  lands  in  said  county.  That  the 
town  of  Plains,  a  village  of  less  than  500 
people,  is  situated  on  section  No.  427,  in 
said  original  common  school  district  No.  1, 
near  the  center  of  said  county  north  and 
south  and  about  14  miles  east  of  the  west 
line  of  said  county.  That,  at  the  time  of 
the  attempted  consolidation  of  said  districts, 
district  No.  1  had  a  scholastic  population  of 
about  54,  and  district  No.  3  bad  a  scholastic 
population  of  abotit  6,  and  said  consolidated 
district  now  has  a  scholastic  population  of 
about  75.  That  the  school  buUding  for  com- 
mon school  district  No.  1  was  situated  In  the 
town  of  Plains,  and  is  now  used  for  said 
consolidated  district  That  plaintiff  George 
Cleveland  Is  a  bona  fide  resident,  taxpayer, 
and  voter  In  said  county,  and  together  with 
his  wife  and  children  lives  on  section  No.  643 
in  district  No.  3,  al>out  14  miles  from  the 
town  of  Plains,  by  section  lines.  That  plaln- 
tift  Le  Roy  McCrarey  is  a  twna  fide  resident, 
taxpayer,  and  voter  in  said  county,  and  with 
his  wife  and  children  Uves  on  section  No.  582, 
in  said  district  No.  3,  about  12  miles  from 
the  town  of  Plains,  by  section  lines.  That 
each  of  said  plaintiffs  owns  the  land  upon 
which  he  resides  and  has  owned  the  same 
and  resided  thereon  for  many  years  prior 
to  the  attempted  consolidation  of  said  two 
school  districts.  That  at  the  time  of  the  at- 
tempted consolidation  of  said  districts  said 
county  bad  a  population  of  less  than  2,000. 
That  the  county  has  a  great  deal  of  fine  land 
and  sbould,  within  a  few  years,  contain  many 
settlers.  That  said  district  No.  3  Is  equal 
in  quality  and  desirability  to  any  other  por- 
tion of  said  county  and  should  well  support 
a  large  population,  as  the  county  settles  up, 
and  now,  and  In  the  future,  will  demand 
and  be  entitled  to  public  schools,  independ- 
ent of  those  existing  in  the  town  of  Plains. 
That  such  action  of  the  commissioners'  court, 
in  consolidating  said  districts,  was  at  the 
request  of  the  citizens  of  the  town  of  Plains, 
and  those  residing  In  the  immediate  vicinity, 
and  over  the  protest  of  these  plaintiffs  and 
a  large  majority  of  the  residents  of  said  dis- 
trict No.  3.  That  such  action  was  for  the 
sole  purpose  of  building  up  a  school  at  the 
town  of  Plains,  regardless  of  the  fact  that 
it  would  deprive  plaintiffs  and  the  other  resi- 
dents of  their  district  of  a  school  for  their 
children,  and  compel  tbem  to  either  move  to 
a  sduNd  community  or  to  another  county 


that  they  might  have  the  advantages  of  a 
school  for  their  diildren,  such  as  is  guar- 
anteed them  by  the  law.  That  such  act  of 
the  commissioners'  court  was  without  au- 
thority of  law  and  in  contravention  of  the 
laws  of  this  state.  That  said  consolidation 
of  such  districts  for  the  benefit  of  the  school 
at  Plains  was  in  fraud  of  the  rights  of  plain- 
tiffs and  the  other  residents  of  district  No. 
3.  That  after  such  consolidation  the  com- 
missioners' court  of  said  county  received  and 
entertained  a  petition  from  the  citizens  of 
the  town  of  Plains  and  ordered  an  election 
to  determine  whether  or  not  bonds  in  the 
sum  of  $6,000  should  be  issued  for  building 
a  schoolbouse  for  said  district  in  the  town 
of  Plains.  Upon  said  order  said  election  was 
held,  and  36  votes  being  cast  for  such  bonds, 
and  20  votes  against,  on  May  11,  1915,  the 
election  was  declared  In  favor  of  the  issu- 
ance of  the  bonds  and  an  order  entered  ac- 
cordingly. That  said  bonds  are  not  yet  is- 
sued, but  the  commissioners  are  threatening 
to  issue  and  sell  the  same,  which,  U  done, 
win  fix  said  district  so  that  the  limits  there- 
of cannot  be  reduced  during  the  20-year8'  pe- 
riod provided  for  the  maturity  of  said  bonds. 
That  at  said  time  the  court  ordered  and 
levied  a  tax  of  nine  cents  on  tbe  $100  valua- 
tion of  all  property  In  said  district  for  the 
purpose  of  paying  the  interest  on  and  creat- 
ing a  sinking  fund  for  the  payment  of  said 
bonds.  That  in  otiedience  to  said  order  the 
tax  assessor  of  said  county  assessed  said 
tax  against  all  property  in  said  consolidated 
district,  including  that  owned  by  plaintiffs, 
and  that  same  now  appears  on  the  tax  rolls 
of  said  county  as  due  by  these  plaintiffs  and 
other  taxpayers  of  said  district,  and  is,  and 
will  continue  to  appear  as,  a  lien  against 
the  property  owned  by  plaintiffs  for  the 
amount  appearing  to  be  due  by  them.  That 
thereafter  the  citizens  of  the  town  of  Plains 
petitioned  the  said  commissioners'  court  to 
order  an  election  for  the  purpose  of  deter- 
mining whether  or  not  a  special  tax  should 
be  levied  against  all  property  in  said  dis- 
trict for  the  support  of  said  school.  Said 
election  was  ordered  and  held,  and  an  order 
entered  declaring  said  election  had  carried, 
and  said  court  thereupon  levied  a  special 
tax  for  the  maintenance  of  said  school,  said 
tax  being  for  80  cents  on  the  $100  valuation, 
and,  under  the  direction  of  said  court,  the 
county  tax  assessor  assessed  said  tax,  plac- 
ed same  upon  the  rolls  of  said  county,  and 
same  now  appears  as  being  due  by  these 
plalntias  and  the  other  taxpayers  of  said 
district,  and  will  continue  to  appear  as  a 
Hen  against  their  property  for  the  amount 
claimed  to  be  due  by  them.  That  defendant 
Keller,  as  tax  collector  for  said  county,  la 
demanding  and  attempting  to  collect  both 
said  tax  levies  from  these  plaintiffs  and  tbe 
other  taxpayers  of  said  district.  That  plain- 
tiffs own  their  property  In  said  district  and 
desire  to  pay  their  taxes  thereon,  but  said 
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collector,  aMlng  under  tlie  ordera  and  direc- 
tion of  said  commissioners'  court,  refuses  to 
take  the  taxes  legaU7  due  by  plaintiffs  with- 
out their  paying  said  special  tax  so  levied, 
which  they  claim  to  be.  unlawfully  assessed 
against  them.  That  the  acts  of  said  com- 
missioners' court,  in  so  consolidating  said 
district,  in  ordering  said  bond  election,  in 
levying  said  special  tax  to  pay  the  Interest 
and  sinking  fund  thereon,  and  in  levying 
said  special  tax  for  the  sui^mrt  of  the  school 
in  said  consolidated  district,  are  wholly  with- 
out authority  of  law  and  are  In  contraven- 
tion of  the  laws  of  this  state,  and  in  fraud 
of  the  rights  of  plaintiffs,  as  well  as  of  many 
other  taxpayers  of  said  district  No.  8. 

Plaintiffs  pray  for  injunction  to  restrain 
the  defendants  Gainer,  Tingle,  Dixon,  Con- 
rad, and  McHugh  from  Issuing  and  selling 
said  bonds,  from  levying  a  special  tax  against 
plaintiffs  or  their  property  for  the  purpose 
of  paying  the  Interest  thereon  or  for  creating 
a  sinking  fund  for  their  payment  or  for  the 
support  of  a  school  in  said  consolidated  dis- 
trict, and  from  directing  and  causing  the  de- 
fendant Keller  to  collect  or  attempt  to  col- 
lect said  special  tax  from  eacA  of  the  plain- 
tiffs, and  restraining  the  defendant  Keller 
fr<HU  demanding  or  collecting  said  special 
tax  from  plaintiffs,  and,  upon  final  hearing, 
that  they  have  Judgment  making  such  in- 
junction permanent  and  setting  aside  the  or- 
der of  said  commissioners'  ooart  in  consoli- 
dating said  districts  and  declaring  said  order 
to  be  void,  leaving  said  districts  as  they  were, 
and  legally  are  at  this  time,  and  declaring 
said  special  tax  so  levied  against  these  plain- 
tiffs to  be  void  and  of  no  effect,  and  cancel- 
ing the  respective  levies  thereof,  as  against 
plaintiffs. 

Upon  presentation  of  the  petition,  duly 
verified,  to  the  district  Judge,  in  vacation,  on 
January  16,  1916,  he  granted  the  injunction 
as  prayed  for,  making  the  case  returnable  to 
the  April  term  of  the  district  court  of  Yoak- 
um county.  Upon  the  filing  of  the  petition 
and  bond,  the  injunction  was  issued  and 
served.  On  January  28,  1816,  the  appellees 
presented  to  the  court  in  vacation  their  mo- 
tion to  dissolve  the  injunction,  it  being  In 
effect  a  general  demurrer,  whereupon  the 
court  sustained  the  motion  dbisolving  the 
temporary  injunction,  but  continued  the  case 
for  bearing  at  the  regular  term.  Appellants 
contend  that  the  injunction  was  properly  Is- 
sued, that  the  petition  was  not  subject  to 
general  demurrer,  and  that  the  court  erred 
In  sustaining  the  motion  and  dissolving  the 
tnjunctiim. 

[1]  The  first  proposition  is  that  consolidat- 
ing the  two  districts  resulted  In  the  creation 
of  a  district  containing  481  sections  of  land; 
that  its  geographical  center  Is  more  than  4 
miles  from  the  farthest  line  of  the  district, 
and  Is  therefore  unauthorized  and  illegal, 
nie  allegatioBS  are  tiiat  the  county  contains 
8  popQlattoD  of  less  than  10,000. 


l%e  Acts  of  the  83d  Legislature,  Regular 
Se8sl(Hi,  a  129  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  i  2815),  relating  to  the  formation  of 
common  school  districts,  provides  that  in 
counties  containing  a  population  of  less  than 
10,000  no  common  school  district  shall  be 
organised  or  surveyed  in  such  a  manner  that 
the  geographical  center  of  the  same  will  be 
more  than  4  miles  from  the  farthest  line  of 
said  common  school  district  The  district  in 
question,  being  30  miles  in  length  and  16 
miles  in  width,  is  clearly  a  violation  of  this 
statute. 

[2]  The  facts,  as  alleged  in  the  Instant 
case,  show  a  cause  of  action  very  similar  to 
that  presented  to  this  court  in  the  case  of 
McLaughlin  v.  Smith,  140  S,  W.  248,  and 
which  was  reviewed  by  the  Supreme  Oourt, 
105  Tex.  830,  148  S.  W.  288.  In  both  opin- 
ions the  rigjit  to  maintain  such  an  action 
was  recognized,  and  the  action  of  the  county 
commissioners  was  declared  to  be  a  nullity. 
Tbe  right  to  enjoin  the  sale  of  bonds  was  up- 
held, and  the  creation  of  the  Emma  district 
was  set  aside.  We  think  the  rules  announced 
In  that  case  are  applicable  hera 

[3 J  The  appellees  contend  that  because 
chapter  129,  supra,  of  the  Acte  of  tbe  S3d 
Legislature,  contains  this  provision,  "that  all 
school  districts  in  this  state  heretofore  laid 
out  and  attempted  to  be  estebllshed  by  the 
proper  officers  of  any  county,  and  heretofore 
recognized  by  said  county  authorities  as 
sdiod  districts  of  said  county,  are  hereby 
validated  in  all  respecte,  as  though  they  had 
been  duly  and  legally  estebllshed  in  the  first 
instenoe."  We  are  not  called  upon  in  this 
case  to  pass  upon  the  question  as  to  wheth- 
er it  is  the  duty  of  the  county  school  author- 
ities to  redistrict  their  counties  in  accord- 
ance with  the  provisions  of  this  act,  and  shall 
therefore  express  no  opinion  as  to  the  validi- 
ty of  districts  1  and  3,  before  their  consolida- 
tion. It  is  only  the  matter  of  consolidation 
with  which  we  have  to  deal.  The  consolida- 
tion was  effected  February  11,  1915.  The  act 
in  question  became  effective  In  July,  1918. 
The  curative  provision  in  the  act  therefore, 
being  retrospective,  does  not  apply  to  the 
consolidated  district 

[4]  The  petition  alleges,  in  substence,  that 
the  action  of  the  county  commiBsioners,  in 
consolidating  two  districts,  was  a  fraud  upon 
the  rights  of  the  petitioners  and  other  pa- 
trons of  the  school  residing  in  district  No.  3. 
If  this  allegation  be  true,  a  curative  act 
would  not  be  construed  to  validate  such  a 
proceeding.  We  would  not  impute  to  the 
Legislature  the  intention  of  making  that 
valid  which  every  consideration  of  equity 
condemns  as  fraudulent  and  void. 

We  think  the  court  erred  in  dissolving  the 
.temporary  injunction,  and  the  Judgment  so 
doing  is  reversed,  and  the  cause  remanded. 
Beversed  and  remanded. 
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ANGELINA  COtrNTT  LITMBBR  CO.  ▼. 
HINES  et  aL    (No.  68.)* 

(Court  of  ClvQ  Appeals  of  Texas.     Beanmont 

Jan.  6>  1816.    On  Motion  for  Rehearing, 

March  2,  1916.) 

1.  Sttpuultions    ®=p14(4)— Evidehc»— Ckab- 
ACTKB  OF  Title — Limitation. 

Where  the  parties  in  an  action  of  trespass 
to  try  title  agreed  that  the  plaintiff  owned  a  cer- 
tain named  league,  unless  it  was  di  rested  by  the 
claimed  limitation  title  of  the  defendants,  who 
by  their  pleas  expressly  claimed  title  by  limita- 
tion only  to  a  part  of  another  league,  the  plain- 
tiff was  entitled  to  judgment. 

[Ed.  Note.— X<'or  other  cases,  see  Stipulatioiis, 
Cent  Dig.  §  27 ;    Dec.  Di«.  <8=»14(4).] 

2.  Judgment  ®=>20C(1)  —  Pixadinq  «=s>387 
— Con  FOBicTY— Kecessitt. 

A  judgment  must  conform  to  the  pleadings 
aad  the  proof,  and  the  pleadings  and  the  proof 
must  agree. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  5§  446,  454;  Dec.  Dig.  <8=5»^(1) ; 
Pleading,  Cent  Dig.  f$  1300-1304;  Dec.  Dig. 
«S=>387.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  A.  EL  Davis,  Judge. 

Action  by  tbe  Angelina  County  Liumb«r 
Company  against  L.  R.  Bines  and  oth^ns. 
Judgment  for  defendants,  and  plaintUt  ap- 
peals.   Reversed  and  tendered. 

Mantooth  &  GoUins,  of  Lnfkin,  and  W.  D. 
Oordcm,  of  Beaumont,  for  appellant  W.  F. 
Ooodrieb,  of  Hemphill,  and  Minor  &  Minor, 
of  Beaumont,  for  appellees. 

MlDDLEiBROOK,  J.  This  la  a  stdt  in 
trespass  to  try  title,  appealed  from  tbe  dis- 
trict court  of  Sabine  county,  in  which  appel- 
lant was  plaintiff,  and  L.  R.  Hines,  George 
Hunnecutt,  and  Ills  wife,  Lillle  Hunnecntt,  G. 
El  Pratt,  A.  M.  Jones,  George  Tucker,  A.  J. 
Tucker,  and  bis  wife,  Maggie  Tucker,  were 
defendants;  and  by  supplemental  petition 
Elizabeth  A.  Perry  and  W.  D.  Gordon  were 
vouched  in  as  warrantors. 

The  land  involved  is  about  67  acres  of  the 
John  S.  Lacy  league  in  Sabine  county,  Tex. 
Defendants  U  R.  Hinas  and  George  Hunne- 
cutt were  disposed  of  by  agreed  judgments. 
Tbe  following  agreement  constitutes  the  be- 
ginning of  the  statement  of  facts: 

"It  is  agreed  between  the  counsd  for  all 
parties  that  tbe  plaintiff  has  title  from  the  sov- 
ereignty of  the  soil  to  the  John  S.  Lacy  survey, 
described  in  plaintiff*B  petition,  unless  it  is  af- 
fected by  and  divested  through  defendant's  plea 
of  tbe  statutes  of  limitation  under  the  three, 
five  and  ten  years  statutes. 

"It  is  also  agreed  that  as  to  the  warrantor, 
Gordon,  the  Angelina  County  Lumber  Company 
bought  the  land  and  paid  the  consideration  as 
alleged  in  the  pleadings,  at  the  rate  of  $7.60  per 
acre  on  27th  of  January,  1906." 

Thus  it  will  be  seen  that  the  only  issues 
before  the  trial  court  were  the  defendants' 
pleas  of  three,  five,  and  ten  year  statutes  of 
limitation. 

Tlie  ease  was  tried  before  the  court  wUh- 
oot  the  aid  of  a  jury,  and  tbe  honoraUe  trial 


court  found  in  faroif  of  ttie  defenduits  on 
their  pleas  of  limitation  and'  rendwed  judg- 
ment in  their  favor  for  67  acres  of  tbe  land 
sued  for,  81  acres  to  Andrew  J.  Tncker  and 
his  wife,  and  "about  86  acres"  to  A.  M.  Jones, 
G.  E.  Pratt,  and  W.  F.  Goodrich ;  and  in  fa- 
vor of  plaintiff  against  W.  D.  Gordon  upon 
bis  warranty  for  the  sum  of  $489.76,  with  6 
per  cent  per  annum  interest  ttaereon  from  the 
l9t  day  of  April,  1011. 

Numerous  deeds  w«re  introduced  in  evi- 
dence, all  of  which  deeds  la  wbic^  the  land 
in  question  is  involved  describes  the  land  as 
a  part  of  the  Moses  Hill  headright  survey; 
but  under  the  agreements  of  the  parties,  and 
our  view  of  the  proper  disposition  of  the 
case,  it  is  not  necessary  to  quote  these  deeds 
at  length. 

The  evidence  shows  and  the  honorable  trial 
court  found  that  the  land  In  controversy  is 
on  the  John  S.  Lacy  league  in  Sabine  county, 
Tex.,  to  which  the  plaintiff  has  record  title 
from  the  sovereignty  of  the  soil.  The  evi- 
dence also  shows  that  George  Tucker  bought 
317  acres  of  land  on  the  81st  day  of  May. 
1881,  ttom  George  W.  King,  being  a  part  of 
the  Moses  Hill  headright  survey  ;  but  that  In 
surveying  the  land  66%  acres  of  the  land  in- 
cluded in  his  317  acres  were  taken  out  of  the 
John  S.  Lacy  league,  of  which  the  plaintiff  Is 
owner. 

George  Tucker  testifled  as  to  the  issues  of 
limitations  as  follows: 

"I  live  on  this  817  acres;  I  moved  there  in 
1881,  and  have  lived  there  ell  the  time  except 
about  a  year.  •  •  •  I  lived  on  it  from  1881 
to  about  three  years  ago.  •  •  •  I  have  gone 
around  this  land.  Of  my  own  knowledge  this 
has  been  identified  there  on  the  ground  since 
1879,  and  I  know  where  tbe  lines  were  all  the 
time,  and  bought  it  and  went  on  it  in  1881, 
moved  on  it  and  made  my  house  on  it,  and 
have  continuously,  ttom  the  time  I  went  on  the 
land  until  1912,  lived  on  the  land.  *  •  •  I 
first  cleared  atMut  49  acra  in  1882.  *  •  • 
Through  all  of  this  time  I  dalmed  this  317 
acres  of  land  to  the  metes  and  bounds  as  set 
out  in  the  deed,  and  as  the  line  was  marked  on 
tbe  ground,  as  far  back  as  1878.  I  cultivated 
and  used  the  land  for  myself  all  the  time,  and 
paid  the  taxes  on  the  land  every  year  on  317 
acres,  as  described  in  tbe  deed  from  George 
King  to  myself,  made  in  1881.  Nobody  else  was 
in  possession  of  the  land  before  I  went  on  it; 
it  was  all  in  tbe  woods.  The  survey  of  this  817 
acres  of  land  was  made  in  1879,  and  I  paid 
tbe  taxes  on  it  continuously  from  1881  and 
claimed  this  particular  land  daring  all  that  time. 

*  *    *    I  claimed  the  land  under  my   deeds. 

*  •  •  I  rendered  and  paid  taxes  on  this  land 
always  as  on  the  Moses  Hill  survey :  we  thought 
it  was  on  the  Moses  Hill  survey.  We  knew  the 
lines  as  set  down  on  tbe  Moses  Hill,  and  didn't 
know  that  it  went  over  on  the  John  S.  Lacy, 
and  I  guess  I  never  claimed  any  land  on  the 
John  S.  Lacy  league.  I  bought  on  the  Manes 
Hill  and  believed  that  was  the  line  and  if  I  got 
over  outside  of  tbe  Moses  llill,  1  didn't  know  it. 
It  was  a  mistake  on  my  part  if  I  got  over  on 
the  Lacy  survey,  and  every  one  of  my  tax  re- 
ceipts as  far  as  I  know  read  that  way.  (It  is 
admitted  that  all  the  tax  receipts  call  for  the 
land  on  the  Moses  Rill.)  I  never  rendered  any 
land  on  the  Lacy  league ;  I  rendered  317  acres 
on  the  Moses  Hill.    As.  to  iriiether  or  not  It  la 
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a  fact  that  it  was  only  about  seTen  years  that 
I  pot  that  last  few  acres  there  across  the  line, 
that  according  to  Mr.  Arthur's  testimony  in  the 
line  between  the  Moses  Hiil  and  the  John  8. 
Lacy  sarveyi ;  I  will  say  that  I  think  it  was 
ten  years  ago.  I  think  it  was  in  January,  1006, 
that  I  cleared  it.  I  think  it  can  be  identified 
that  Bome  of  it  was  cleared  across  the  line  about 
twelve  years  agOt  but  I  wouldn't  swear  it.  As 
to  whether  or  not  I  would  swear  that  it  was 
done  as  far  back  as  1905,  I  will  say  that  I 
think  it  was,  but  at  that  time  I  didn't  know 
that  I  Iiad  gone  over  on  the  Lacy  league;  I 
didn't  know  anything  about  it  But  I  did  Ifnow 
that  I  claimed  to  the  line,  whether  it  was  on 
the  John  S.  Lacy  or  On  the  Moses  Hill." 

Andrew  Tucker  tiestlfled  substantially  as 
did  his  father,  George  Tucker,  and  In  addi- 
tion thereto  as  follows: 

"I  heard  Mr.  Arthur  testify  and  know  where 
that  line  runs  as  described  by  him  as  being 
the  north  line  of  the  John  S.  Lacy  league;  I 
saw  the  stakes  in.  the  field  where  ha  made  the 
line:  it  cuts  off  a  corner  of  the  southeast  part 
of  the  field ;  I  believe  it  is  the  S.  R  There  is 
some  8  <nr  10  acres  in  that  portion.  That  is 
down  on  the  creek;  it  might  possibly  lack  a 
little  (^  being  that  much,  but  there  is  betweem 
ten  and  six  acres  of  it.  I  can't  positively  fix 
the  date;  but  that  part  of  the  field  has  been 
there  sixteen  or  eighteen  years.  There  is  a 
little  corner  tliat  runs  over  on  the  land  in  aues- 
tion,  that  haa  possibly  not  been  there  over  ten 
years.  •  •  •  Just  a  little  corner,  not  over  a 
quarter  of  an  acre.  We  never  claimed  or  p^d 
taxes  on  any  land  excei>t  on  the  Moses  Hill 
Eurvey,  We  thought  all  of  it  was  on  the  Moses 
Hill  and  never  knew,  till  Mr.  Arthur  ran  this 
line,  that  we  were  over  the  line.  This  other 
line  was  supposed  to  be  the  Moses  Hill  line. 
We  didn't  claim  any  land  outside  of  the  Moses 
HiU.  We  claimed  to  that  line  and  thought  it 
was  on  the  Moses  Hill  and  paid  taxes  on  the 
Moses  Hill,  and  if  we  got  oS  the  Moses  Hill,  it 
was  a  mistake  on  our  part.  When  Mr.  Artnur 
ran  the  line  it  cut  off  a  kind  of  V-shaped  piece 
of  land  south  of  Mr.  Arthur's  line.  *  *  *  X 
didn't  see  Mr.  Arthur  go  over  that  land  and 
measure  it,  and  don't  know  that  that  part  of  the 
tield  don't  exceed  more  than  four  acres;  I 
didn't  measure  it  I  mean  that  to  the  best  of 
my  knowledge,  there  is  more  than  four  acres. 
That  la  only  guess  work,  but  to  the  best  of  my 
knowledge  there  would  be  about  six  acres,  and 
possibly  more,  •  •  •  but  I  wouldn't  say  that 
It  amounted  to  six  acres  in  actual  measure- 
ment." 

All  of  tbe  pleas  of  the  defendants  under 
the  different  statutes  of  limitation  describe 
tbe  hinds  they  are  claiming  as  on  the  Moses 
HiU  snrrey. 
Appellant's  firi^  assigned  error  Is: 
"^ecanse  the  court  erred  in  rendering  Judg- 
ment for  each  of  the  defendants  Tucker,  Jones, 
snd  Goodrich,  for  the  specific  interest  by  them ; 
defendants  having  agreed  that  the  legal  title  to 
this  tract  of  land,  was  in  plaintiff,  unless  their 
respective  pleas  of  limitation  is  sustained 
by  proof  sufficient  to  warrant  a  judgment  on 
the  statutes  of  limitation  as  pleaded  by 
them.    •    ♦    •" 

Defmdant  Andrew  J.  Tucker's  pleas  of 
Umltations  describing  the  land  he  dalms 
onder  tbe  three-year  statute  of  limitation  Is 
as  {(dlows: 

"Beinr  817  acres  of  land,  a  portion  of  the 
Hoses  Hill  headright  survey  beginning  at  the 
oortheast  comer  of  George  Hunnecutt's 
had.   •   ♦    •" 

Then  follows  a  metes  and  bounds  descrlpK 
tion  of  tbe  laud  he  claUua.    Under  his  plea 


of  the  five-year  statute  of  limitation,  he  de- 
scribes the  land  he  claims  as  the  land,  "last 
above  described."  "Last  above  described"  re- 
fers to  his  description  of  the  land  in  his 
three-year  limitation  plea. 

In  Us  plea  under  the  ten-year  statute  of 
limitation  he  describes  the  land  as  "situate 
ed  in  Sabine  county,  Texas,  a  portion  of  the 
Moses  Hill  headright  survey,  described  as 
follows."  Then  follows  a  metes  and  bounds 
description  of  the  land  that  he  claims  under 
his  ten-year  plea  of  limitation.  Goodrich, 
Jones,  and  Pratt  give  tbe  same  description 
in  their  different  ideas  of  limitations  as  to 
original  survey,  and  in  each  Instance  de- 
scribe the  land  as  on  the  Moses  HiU  survey. 

[1]  The  undisputed  evidence  of  the  sur- 
veyor, Arthur,  and  the  map  made  by  him 
and  introduced  In  evidence  by  the.  defend- 
ants, show  the  67  acres  of  land  in  dispute 
to  be  on  the  John  S.  Lacy  league.  This  be- 
ing true,  we  think  the  agreement  between 
counsel  settles  this  case.  The  agreement  Is 
that  appellant  Is  the  owner  of  the  John  S. 
Lacy  league  described  In  its  petition,  unless 
it  is  divested  through  appellees'  picas  of 
limitation.  Hence  the  defendants'  pleas  of 
limitation  must  be  looked  to  in  order  to 
determine  the  status  and  legal  effect  of  the 
agreement.  These  different  pleas  dispute  a 
claim  by  defendants  to  any  land  on  the  John 
S.  Lacy  league,  for  In  each  Instance  they 
claim  on  the  Moses  Hill  survey,  and  do  not 
claim  elsewhere  than  on  the  Moses  HIU  sur- 
vey. 

[2]  Under  these  facts,  the  pleadings  of  the 
defendants  and  the  agreement  of  counsel 
for  all  parties,  quoted  above,  the  appellees 
cannot  recover  any  land  on  the  John  S.  Lacy 
league.  To  do  so  is  to  violate  the  most 
elementary  rules  of  practice.  The  pleadings 
and  the  proof  must  agree,  and  be  in  harmony 
with  each  other.  If  the  pleadings  and  the 
proof  must  harmonize  with  each  other,  can 
it  be  said  that  a  judgment  can  be  legally 
entered  and  enforced  that  is  contrary  to 
the  pleadings?  We  think  not.  Tet  that  Is 
exactly  what  is  done  -in  this  case,  if  the 
Judgment  is  permitted  to  stand.  The  de- 
fendants' pleadings  state,  affirmatively,  that 
the  lands  they  datm  by  Untitation  are  on 
Moses  HUl  survey.  Defendants'  counsel 
agree  that  plaintiff  is  tbe  owner  of  the  John 
8.  Lacy  league  as  described  in  its  petition, 
unless  it  is  divested  of  such  ownership  by 
their  pleas  of  Umitatlon  and  the  proof  under 
said  pleasi  Their  pleas  of  limitations  affirm 
that  the  lands  they  claim  by  such  pleas 
are  on  the  Moses  Hill  headright  survey. 
Such  being  true,  if  they  recover,  they  must 
recover  on  the  Moses  HUl  survey.  The  de- 
fendants' witness,  who  surveyed  and  made 
a  map  of  the  land,  says  the  land  in  question 
is  on  the  John  S.  Lacy  league,  and  the  copy 
of  the  map  he  made,  which  is  a  part  of  the 
statement  of  facts  of  this  case,  shows,  con- 
clusively, that  the  land  In  question  Is  on  the 
John  S.  Lacy  league.    The  Judgment  awafQB 
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lands  on  the  7oIin  S.  lAcy  league  contrary 
to  the  pleadings  of  the  defendants,  and 
therefore  cannot  be  permitted  to  stand,  and 
appellant's  first  assignment  of  error  is  sns- 
tained. 

The  second  assignment  .of  error  is  as 
follows: 

"The  court  erred  in  rendering  judgment  for 
either  of  the  said  defendants  upon  ue  statute 
of  limitation,  as  pleaded  by  tbem ;  their  pleas 
of  limitation  nowhere  daiming  such  possession 
as  taken  and  held  under  some  written  memo- 
randum of  title  other  than  a  deed  which  fixed 
the  boundaries  of  their  respective  claims  duly 
registered  as  required  by  the  statute." 

Under  this  assignment,  this  proposition 
of  law  is  asserted: 

"An  encroachment  on  the  Lacy  snrvey  by  mis- 
take, with  no  intention  to  claim  any  of  the 
Lacy,  is  fatal  to  the  plea  of  title  by  limitation." 

The  deeds  introduced  In  evidence  by  the 
defendants  all  describe  their  lands  on  the 
Moses  HIU  snrvey.  Their  pleadings  fix  their 
claims  to  lands  on  the  Moses  Hill  snrvey, 
and  they  testify  that  they  do  not  claim  any 
land  except  on  the  Moses  HIU  survey,  and 
that  if  they  got  over  on  the  Lacy  survey, 
it  was  a  mistake  on  their  part.  Such  being 
true,  and  it  being  true,  also,  that  the  Judg- 
ment decrees  land  on  the  John  S.  Lacy 
league,  such  judgment  Is  unwarranted  both 
under  the  pleadings  and  the  proof;  there- 
fore the  second  assignment  of  error  is  sus- 
tained. 

Two  propositions  ate  presented  under  the 
second  assignment  of  error ;  the  second,  pre- 
senting the  law.  applicable  to  a  small  en- 
croachment, not  being  sufficient  to  apprise 
the  owner  of  any  adverse  claims  except  as 
to  the  land  actually  inclosed.  Under  our 
disposition  of  the  case.  It  Is  not  necessary 
to  discuss  nor  to  pass  upon  this  phase  of  the 
case. 

The  third  assignment  of  error  is  submitted 
as  a  proposition,  and  Is  to  the  effect  that 
the  defendants  Jones  and  Goodrich  cannot 
recover  upon  their  pleas  of  limitations  be- 
cause the  land  they  claimed  was  segregated 
from  the  Tucker  land,  before  Tucker  had 
matured  any  title  by  prescription,  and  after 
it  was  so  segregated,  Goodrich  and  Jones  had 
and  proved  no  sort  of  possession,  and  there- 
fore under  no  phase  of  the  case  could  Jones 
and  Goodrich  recover  under  their  pleas  of 
limitation. 

It  is  not  necessary  for  us  to  pass  upon 
this  assignment  under  our  disposition  of  the 
case.  We  tlilnk,  under  the  pleadings,  the 
agreement  by  counsel  for  all  parties,  and 
the  proof  of  this  case,  judgment  should  have 
been  rendered  for  the  plaintiff;  therefore 
the  cause  is  reversed  and  rendered,  and 
Judgment  is  here  entered  for  the  plaintiff 
for  the  land  sued  for. 

Reversed  and  rendered. 


On  Motion  for  Rehearing. 

Appellees  have  filed  an  exhaustive  motion 
for  rehearing  in  this  case,  which  imder  care- 
ful consideration  discloses  no  question  for  re- 
view other  than  this  court  considered  and 
disposed  of  in  the  original  opinion:  and 
we  stlU  think  that  the  agreement  entered 
Into,  as  quoted  In  the  original  opinion,  the 
pleadings  of  appellees,  and  the  undisputed 
evidence  that  the  land  In  dispute  is  a  dif- 
ferent grant  from  the  grant  spedflcally 
pleaded  by  appellees,  and  the  testimony  of 
the  appellees'  witnesses  precludes  a  recov- 
ery by  tbem.  Authorities:  Davidson  et  aL 
V.  Equitable  Sureties  Company,  96  S.  W. 
787 ;  Titel  v.  Garland,  99  Tex.  201,  87  S.  W. 
1152;  Holland  et  aL  v.  Nance,  102  Tex.  177, 
114  S.  W.  346. 

The  motion  tor  rehearing  is  ov»mled. 


LONGINOTTI  v.  McSHANB.    (Na  1546.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  2,  1916.    Rehearing  Denied 

March  0,  1916.) 

1.  Fbattds,  Statute  or  «=»118(4)— Cortbaci 

OF  SaJ^B— MEIfOBANDtni— Teucokahs. 
Under  the  statute  of  frauds.  Rev.  St.  ait 
3965,  the  agreement  or  memorandum  required 
in  case  of  a  contract  for  the  sale  of  realty  seed 
not  be  contained  in  one  instrument,  but  maj 
take  the  form  of  telegrams  if,  read  as  one,  ther 
present  a  concluded  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  <8=»118(4).] 

2.  VlNOOB  AWD  PUBCHASBB  «=»ie(l)   —  COH- 

TBACT  OF  Sale — Lettebs  and  TEUcaBAKB. 
A  letter  intended  to  finally  inform  the  pur- 
chaser that  the  vendor  would  not  take  leas  than 
$17,500,  to  which  the  purchaser  rephed  that  be 
would  give  that  amount  and  to  wire  him  at 
once,  and  a  telegram  from  the  agent  that  the 
vendor  accepted  that  amount,  to  which  the  pur- 
chaser promptly  replied  authorizing  the  agent  to 
close  with  the  vendor  for  that  amount,  in  con- 
nection with  a  deed  definitely  describing  the 
realty,  furnished  in  writing  the  essentials  of  a 
written  concluded  contract  of  Bale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,   Cent   Dig.   |   17;    Deft   Dig.  «=» 

10(1).] 

3.  Vewdob  and  Pubchabeb  «=»75— CJontbact 
—  Time  fob  Pxbfobuarce  —  Rxabonabu 
Time. 

A  contract  for  the  purchase  and  sale  of 
realty  silent  as  to  the  time  of  performance  gave 
a  reasonable  time  for  performance. 

[Ed.  Note.— For  other  cases,  see  Vwidor  and 
Purchaser.  Cent  Dig.  {{  113-11^  126;    Dec 

Dig.  <S=>75.] 

4.  Vendob  and  Pubchabeb  <S=»81— Time  fob 
Pebfobmance  —  Reasonable  Time  —  Ques- 
tion fob  Juby. 

Evidence  in  a  purchaser's  action  for  damafc- 
es  for  the  breach  of  a  contract  to  sell  certain 
realty  held  to  make  the  purchaser's  failure  to 
perform  within  a  reasonable  time  a  question  for 
the  jury^ 

[Ejd.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  138,  137;  Dec  Dig. 
«s>81.] 
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5.  VKNDOft  ARO  Pttbobabeb  «=a8S0  —  Pm- 
ceaskb's  Actior  tob  Dahaoes— Evidenck 
—Deed. 

In  such  action,  the  deed  executed  by  the 
vendor  for  the  purpose  of  performance  of  his 
part  of  the  agreement  and  intended  for  delivery 
to  the  purchaaer  waa  admissible  to  eatabliah 
the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Di^.  H  1043-1916;  Dec.  Dig. 

Levy,  J.,  disaenting  in  part. 

Appeal  from  District  C!ourt,  Bowie  Coun- 
ty; H.  F.  O'Neal,  Judge. 

Action  by  Louis  LonglnotU  against  Jobn  P. 
McSbane.  Judgment  for  defendant,  and 
plaintlfl  appeals.  Reversed,  and  canse  re- 
manded for  trlaL 

The  action  is  by  appellant  to  recover  of 
appellee  damages  for  alleged  breach  of  a 
contract  to  sell  appellant  a  certain  lot  In  the 
dty  of  Texarkana  for  $17,500  cash.  The  ap- 
pellee urged,  among  other  things,  the  statute 
of  frauds,  requiring  the  agreement,  or  some 
memorandum,  to  be  In  writing.  At  the  con- 
dnslon  of  all  the  evidence  the  court  peremp- 
torily instructed  the  jury  to  find  a  verdict 
In  favor  of  the  an;)eUee.  Appellant  seeks 
review  of  the  mling  of  the  court 

Appellee  resides  in  Texarkana,  and  appel- 
lant In  Memphis,  Tenn.  Jas.  A.  Longlnottl 
is  the  son  of  appellant,  and  was  acting  aa 
agent  for  his  father.  In  January,  1912,  ap- 
pellee placed  with  J.  M.  Christopher,  a  real 
estate  broker  In  Texarkana,  the  property  In 
suit  for  sale.  Christopher  was  to  receive  an 
agreed  commission  from  appellee  upon  the 
sale.  The  testimony  shows  that  Christopher 
entered  Into  negotiations  with  appellant 
The  following  was  the  correspondence  pass- 
ing In  the  form  of  letters  and  telegrams: 

Letter: 

"Texarkana,  Texas,  Febraaiy  IS.  1912. 

"Mr.  Louis  LonKinotti,  %  Pullman  Hotel,  Hot 
Springs,  Ark. — Dear  Sir  and  Friend:  I  was 
tuking  to  you  in  regiud  to  the  Joe  McShane 
building  on  the  comer  of  Broad  and  Maple 
streets,  which  you  are  very  well  acquainted  with 
aa  for  location.  I  have  just  been  talking  with 
Mr.  McShane  this  afternoon,  and  he  says  he 
will  take  $19,000.00  for  the  property,  so  now 
I  think  it  is  worth  the  money:  so  I  will  leave 
It  to  you  to  judge  as  to  that.  He  said  he  is  of- 
fered $200.00  per  month  for  that  building  if 
the  town  goes  wet,  and  he  hasn't  any  lease  on 
it  to  any  one ;  so  now  you  can  figure  for  your^ 
sell 

"If  you  think  you  cannot  pay  the  $19,000.00 
you  will  please  notify  me  at  once  by  mail  in 
regard  to  the  deal.  Hoping,  though,  that  you 
will  decide  upon  taking  tiie  property.  The  Ste- 
vens building  is  sold ;  it  was  sold  to  Mitch, 
who,  as  you  know,  is  running  a  Inndl  counter; 
it  was  sold  for  $6,100.  I  em  very  sorry  that 
yoa  did  not  take  it  as  I  think  same  was  a  safe 
investment;  but  nevertheless  we  cannot  get 
every  good  thing  that  comes  along. 

"Hoping  this  will  find  yon  and  yoor  brother 
Joe  wdl  and  enjoying  good  health,  I  am, 
"Yours  respectfully,     J.  M.  Christopher." 


Telegram: 

"Memphis,  Tenn.,  April  2, 1012. 

"J.  M.  Christopher,  %  Hart  Building^  Texar- 
kana, Texas:    Wire  my  expense  if  Benjamin  or 
McShane  house  sold,  U  not  best  all  cash  price. 
"James  A.  LonginottL" 

Telegram: 

"Texarkana,  Texas,  Apr.  3,  1912. 

"James  A.  Longinotti,  Care  Cordova  Hotel, 
Memphis,  Tenn.:  Your  messafce  received  would 
have  replied  sooner  but  waitmg  on  Benjamin 
just  got  him  decide  to  take  eighteen  hundred 
cosh,  the  McShane  building  eighteen  thousand 
is  least  can  be  bought  for  please  answer  imme- 
diately if  want  either  bailaine  or  both  my  ex- 
pense. J.  M.  Christopher." 

Telegram: 

"Texarkana,  Texas,  April  4th,  1912. 
"Jas.  A.  Longinotti,  Cordova  Hotel,  Memphis: 
Answer  my  message  yesterday  as  am  holding 
off  other  answer  my  expense. 

"Jas.  Cbtistopher." 
Telegram: 

"Memphis,  Tenn.,  AprU  4th,  1912. 
"Mr.  Jim  Christopher,  Care  Hart  Building, 
Texarkana,   Texas:     Oive   McShane  seventeen 
thousand  cash  and  you  one  hundred  fifty  an- 
swer. James  A.  Longinotti." 

Letter: 

"Texarkana,  Texas,  April  Sth,  1912. 

"James  Longinotti,  Esq.,  Memphis,  Tenn. — 
Dear  Sir:  Your  telegram  received  and  I  have 
just  seen  Mr.  McShane  and  figured  with  him 
and  he  turned  the  $17,000.00  cash  for. the  build- 
ing down ;  he  says  that  he  will  not  take  less 
than  $17,500.00.  He  says  that  will  be  the  least 
dollar  that  will  buy  it,  as  the  first  of  the  year 
he  can  get  $190.00  per  month  rent  for  It. 

"So  now,  Mr.  Longinotti,  if  you  want  the 
building  you  will  please  wire  me  at  my  expense, 
as  real  estate  is  advancing  rapidly  here,  there 
being  a  great  demand  for  it  on  Broad  Street 

"You  mentioned  the  Benjamin  building;  I 
sold  that  for  $18,000.00  spot  cash  for  Benjamin; 
so  you  see  real  estate  is  picking  up,  and  you 
know  when  you  were  here  some  several  days 
ago  we  went  over  and  examined  this  building 
and  I  told  you  at  the  time  that  this  building 
was  easily  worth  $20,000  as  it  is  corner  prop- 
erty. And  I  stiU  think  that  it  is  worth  that 
So  now  if  you  are  going  to  buy  this  building 
at  the  price  quoted  you,  you  want  to  decide 
right  away  and  wire  me  at  my  expense.  I  am 
figuring  with  other  parties  on  this  building, 
and  have  got  McShane  down  $250.00  less  than 
I  have  ever  got  him  down  before. 

"Hoping  you  will  decide  to  take  and  wire  me 
to  that  effect,  at  my  expense,  I  am, 

"Yours  sincerely,         J.  M.  Christopher." 

Telegram: 

"Memphis,  Tenn.,  April  6,  1012. 

"Jim  M.  Christopher,  214%  State  St,  Texar- 
kana, Texas:  Will  give  seventeen  thousand  five 
hundred  wire  me  at  once  my  expense  I  have  an- 
other deal  to  close.         James  A.  Longinotti." 

Telegram: 

'rreocarkana.  Ark.,  Apr.  6,  1912. 
"James  A.  Lon^nottl,  Cordova  Hotel,  Mem- 
phis, Tenn. :  Received  tdegram  just  got  through 
with  McShane  he  accepts  seventeen  thousand 
five  hundred  wire  me  to  close  deal  at  once  with 
McShane.  J.  M.  Christopher." 

Telegram: 

"Memphis,  Tenn.    April  6,  1012. 
"Mr.  J.  M.  Christopher,  214%  (State  St.,  Tex- 
arkana,  Texas:     Authorise  you  dose  with  Mc- 
Shane for  seventeen  thousand  five  hundred. 
"Louis  LonginottL" 
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Telegram: 

"Tezarkana,  Texas,  April  9th. 
"Louis  lionginotti.  Care  Cordova  Hotel,  Mem- 
phis, Tenn.:  McShane  demands  purchase  mon- 
ey to-morrow  morning.  Wire  Mr.  Orim  to  pay 
McSbane  on  approval  of  title  your  lawyer. 
Bare  consulted  Kodgers. 

"J.  M.  Ohristopher." 

Lettergram: 

"MempMs,  Tenn.    April  9,  1912. 

"W.  R  Grim,  Texarkana,  Ark.  BouKlit 
through  Jim  Christopher  from  McShane  his 
house  corner  of  Broad  and  Maple  streets  for 
seventeen  thousand  five  hundred,  on  approval  of 
title  by  Rollin  Rodgers  and  yourself  pay  seven- 
teen thousand  five  hundred  to  McShane.  Have 
deed  made  to  Longinotti  and  Campanova. 
Charge  acconnt  Kindly  act  with  your  usual 
interest  in  our  behalf.    Thank. 

"[Signed]  Louis  Longinotti." 

This  lettergram  was  received  by  Mr.  Grim 
oetween  8:30  and  9  o'clock  a.  m.  of  April  10th, 
and  read  over  telephone  to  Mr.  McShane 

Telegram: 

"Texarkana,  Tex.,  Apr.  10,  1912. 

"Mr.  Louis  Longinotti,  Hotel  Cordova,  Mem- 
phis, Tenn. :  Lettergram  received.  Notified  Mc- 
Shnne.  He  said  he  had  already  soldprqperty  to 
A.  L.  Ghio.  [Signed]    W.  R.  Grim," 

According  to  the  evidence  given  by  Mr. 
Christopher,  Mr.  McShane  "read  all  these 
telegrams  the  same  as  I  did,  and  advised  me 
to  answer  them,"  and  Mr.  McShane  "author- 
ized me  to  make  the  price"  stated  in  the  let- 
ter ol  April  5th.  Christopher  further  tes- 
tified. In  respect  to  the  telegram  of  Longinotti 
dated  April  6th,  that  he  showed  It  to  Mr. 
McShane  and — 

"he  read  the  telegram  and  held  it  in  his  hand 
I  suppose  five  or  six  minutes,  and  says,  'Well, 
I  will  do  that ;  you  go  and  wire  them  I  will  ac- 
cept it.  I  want  Mr.  Louis  Longinotti's  signa- 
ture to  the  bottom  of  the  reply.' " 

The  reply  was  from  Louis  Longinotti  him- 
self authorizing  Mr.  Christopher  to  close 
the  deal.  It  was  undisputed  that  appellant 
had  on  deposit,  subject  to  his  check  and  or- 
der, in  the  Tezarkana  National  Bank,  of 
which  Mr.  Orim  was  president,  n^ore  than  the 
amount  of  the  price  of  the  property,  Appel- 
lee, according  to  the  evidence,  sold  the  prop- 
erty to  A.  L.  Ghio  between  8:30  and  9  o'clock 
of  the  morning  of  April  10th.  It  is  unneces- 
sary to  further  set  out  the  evidence. 

Mabatfey  tc  Keeney,  of  Texarkaua,  for 
appellant  Glass,  Estes,  King  &  Burford,  of 
Texarkana,  for  appellee. 

liEVY,  J.  (after  stating  the  facts  aa  above). 
The  first  assignment  of  error  urges  that 
there  were  Issues  of  fact  that  should  have 
been  submitted  to  the  Jury  for  decision,  and 
that  the  court  erred  In  giving  a  peremptory 
instruction  against  plaintiff. 

[1]  It  has  been  decided  that  the  agreement 
or  memoranda  required  by  our  statute  to 
prevent  frauds  (article  3965)  need  not  be  con- 
tained in  one  instrument,  but  may  take  the 
form  of  telegrams  if  they,  read  as '  one, 
present  a  concluded  contract  Duble  v.  Batts 
&  Dean,  38  Tex.  313;  .Ball way  Co.  v.  Sette- 


gast,  79  Tex.  268,  15  S.  W.  228;  Bailey  r. 
Railway  Ca,  17  WaU.  (U.  S.)  106,  21  L.  Ed. 
611 ;  1  Warvelle  on  Vendors,  (  101;  20  Cyc. 
254. 

[2]  And  a  majority  of  the  court  are  of  the 
opinion  that,  lo<Alng  to  the  memoranda  In 
evidence  In  this  case,  It  may  be  said  that 
there  was  famished  in  writing  the  essen- 
tials of  a  written  concluded  contract  of  sale 
between  the  parties.  In  connection  with  the 
deed,  which  should  have  been  admitted  in 
evidence,  there  was  definitely  described  real 
estate.  The  letter  of  April  5th  may  be  re- 
garded as  intended  to  finally  Inform  Mr. 
Longinotti  that,  respecting  tie  price,  Mr. 
McShane  "will  not  take  less  than  $17,500. 
He  says  that  will  be  the  least  dollar  that  will 
buy  it"  And  It  may  be  said  upon  receiving 
the  letter  Mr.  Longinotto  promptly  replied, 
"Will  give  $17,500,  wire  me  at  once  my  ex- 
pense, I  have  another  deal  to  close."  Thus 
there  was  a  definite  offer  to  pay  the  price 
stated  for  the  property.  And  acceptance 
may  convert  It  Into  a  legal  agreement  In 
reply  to  this  offer  there  fbllows  the  tele- 
gram which  read: 

"•Received  telegram,  just  got  through  with  Mc- 
Shane, he  accepts  seventeen  thousand  five  hun- 
dred, wire  me  to  close  deal  at  once  with  Mc- 
Shane." 

And  Longinotti  promptly  replied: 
"Authorize  you   to   close   with   McSbane  for 
seventeen  thousand  five  hundred." 

And  these  two  telegrams  had  the  effect,  it 
is  thought,  to  accept  the  offer  and  make  a 
completed  contract  of  sale.  A  valid  memo- 
randum appearing  from  which  it  may  be  said 
that  a  contract  of  sale  was  made,  there  yet 
remained  in  the  case.  It  Is  thought,  issues 
which  the  court  could  not,  as  a  matter  of 
law,  undertake  to  decide  upon,  and  which 
would  have  to  be  passed  to  a  jury  for  de- 
cision. 

[3]  The  letters  and  telegrams,  if  fonnd 
to  be  authorized  by  McShane,  that  effectu- 
ated a  contract  of  sale,  are  silent  as  to  the 
time  of  performance.  Consequently  the  doc- 
trine of  reasonable  time,  which  applies  to 
an  agreement  wbMi  no  time  of  performance 
Is  specified,  would  be  read  Into  the  con- 
tract 1  Warvelle  (2d  Ed.)  on  Vendors,  f 
138 ;  2  Page  (Ed.  1905)  on  Contracts,  {  1154. 
Thus,  tf  it  devolved  upon  Mr.  McShane  to  do 
the  first  act  toward  performance  of  executing 
and  tendering  a  valid  deed,  he  had  the  right 
to  a  reasonable  time  in  which  to  do  sa  And 
llkeiwlse  Mr.  Longinotti  would  have  the 
right  to  a  reasonable  time  from  the  date  of 
the  contract  within  which  to  put  himself 
In  a  condition  to  perform  his  part  Neither 
Mr.  McShane  nor  Mr.  Longinotti  would  be  hi 
default  under  the  contract,  or  entitled  to 
abandon  the  contract,  before  a  reasonable 
time  for  performance  elapsed. 

[4]  What  constitutes  a  reaaratable  time, 
prompt  action  being  contemplated,  must  Ui 
each  particular  case  depend  upon  the  situa- 
tion of  the  parties,  considering  the  cM^am- 
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stances  attending  the  performance.  In  order, 
therefore,  for  appellee  to  predicate  the  right 
.to  abandon  the  contract,  the  conrt  should 
have  been  authorized  to  say,  undor  all  the 
drcumstances,  as  a  matter  of  law,  that  a 
reasonable  time  for  performance  had  elapsed 
and  Mr.  Longlnottl  was  In  default  at  the 
time  of  the  sale  of  the  property  by  .McShane 
to  Ghlo.  It  Is  thought  that  the  court  could 
not  so  declare  as  a  matter  of  law.  It  would 
appear  that  appellee  was  ready  and  offering 
to  perform  on  April  8th,  and  directing  that 
a  telegram  be  forwarded  to  appellant  at 
Memphis,  Tenn.,  demanding  performance  on 
bis  part  by,  according  to  Christopher's  evi- 
dence, 9  o'clock  a.  m.  of  April  10th.  Regard- 
ing this  telegram  a^  evidence,  as  It  is,  of  a 
request  or  demand  by  McShane  that  the  pur- 
chaser hasten  the  performance,  the  purdiaser 
upon  receiving  this  notice  could  fairly  ex- 
pect to  perform  by  and  at  that  time.  And 
the  reply  telegram  of  Longlnottl  to  Mr. 
Grim  could  not  be  taken  as  ctmcluslve  of  an 
Intention  not  to  perform  at  the  time  set  by 
McShane,  If  he  did  set  that  time,  for  the 
other  tesGmony  of  Longlnottl  Is  that  be  waa 
ready,  wUling,  and  able  to  perform  at  all 
times.  All  this,  therefore,  was  sufficient  evi- 
dence to  require  the  Jury  to  decide  whether 
or  not  there  waa  a  breach  or  failure  by  Lou' 
glnottt. 

rsi  It  is  concluded  that  the  deed  executed 
by  McShane  on  April  8tb  should  have  been 
admitted,  because  the  evidence  shows  It  was 
executed  for  the  purpose  of  performance  by 
McShane  of  his  part  of  the  agreement  and 
was  Int^ided  for  delivery.  The  deed,  in  con- 
nection with  the  correspondence,  sufficiently 
furnished  in  writing  memoranda  of  definitely 
described  real  estate.  McGown  v.  Whetier, 
20  Tex.  872;  Ryan  v.  United  States,  136  U. 
S.  68,  10  Sup.  Ct  913,  34  L.  Ed.  447. 

The  writer  does  not  agree  that  the  letters 
and  telegrams,  considered  as  if  blended  into 
one  and  signed  by  the  parties,  import  a  pres- 
ent concluded  contract  in  writing  of  sale  of 
the  property.  If  the  memoranda  relied  on, 
consisting  of  the  letters  and  telegrams,  do 
not  show  a  concluded  agreement,  then  there 
was  no  completed  agreement  In  any  writing, 
and  the  statute  of  frauds  would  have  appli- 
cation. The  deed,  if  in  evidence,  shows  on 
Its  face  a  different  agreement  The  letters 
and  telegrams  show  on  their  face  a  series  of 
connected  correspondence.  In  which  the  par- 
ties were  merely  endeavoring  to  agree  upon 
a  price  and  then  afterwards  formally  enter 
into  a  contract  of  sale  of  the  prt^terty.  The 
telegram  of  April  6th,  sent  by  the  son  of  ap- 
pellant to  the  real  estate  broker,  was  clear- 
ly a  reply  only  to  the  letter  of  the  real  es- 
tate broker  sent  the  day  previous.  And  the 
words  of  the  telegram,  "Will  give  seventeen 
thousand  and  five  hundred,"  were  only  In- 
tended, as  explained  by  the  writing  of  the 
letter,  as  the  manifestation  of  assent  on  the 
part  of  Longlnottl,  given  to  the  real  estate 
broker,  that  the  price  stated  was  satisfactory 


and  that  he  was  willing  to  come  up  to  tibat 
price.  And  so  understanding  that  the  word- 
ing of  the  telegram  Intended  only  willingness 
to  pay  that  price,  the  real  estate  broker  then 
further  communicated  with  the  son  of  appel- 
lant saying  to  the  effect  that  he  had  notified 
the  owner  of  the  property  of  the  willingness 
to  give  that  price,  and  that  the  owner  (Mc- 
Shane) indicated  acceptance  or  assait  to 
such  price,  and  to  therefore  "wire  me  [real 
estate  broker]  to  close  deal  at  once  with  Mo 
Shane."  Appellant  himself,  and  not  his  son 
for  him,  then  promptly  "wired"  to  the  real 
estate  agrait,  "Authorize  you  close  with  Mc- 
Shane for  seventeen  thousand  five  hundred." 
Waa  this  the  expreeslon  of  a  present  com- 
pleted contract  according  to  the  Intent  and 
understanding  of  the  parties  at  the  time  these 
latter  telegrams  were  sent  and  received? 
The  word  "deal,"  as  used,  evidently  refers 
to  final  agreement  In  particulars  of  the  trade 
or  contract  for  the  property  then  in  open 
negotiation  between  the  parties.  And  au- 
thorizing a  third  person  to  act  for  the  pro- 
posed buyer,  as  Longlnottl  did,  with  the  sell- 
er, to  "close  deal"  or  trade,  is  Inconsistent 
with  the  intaatlon  of  having  or  understand- 
ing there  was  any  present  agreement  complet- 
ed and  concluded.  The  parties  by  the 
phrases  "close  deal"  and  "authorize  you  close 
with  McShane"  ctmtemplated.  In  the  light 
of  their  acts,  farther  mutual  transactions  or 
agreement  in  respect  to  the  property  in  order 
to  have  and  conclude  a  mutual  agreement  or 
contract  of  sale  between  them.  If  the  par- 
ties did  not  by  the  telegrams  Intend  to  make 
a  present  agreement,  the  law  cannot  and  does 
not  give  the  memoranda  the  legal  effect  of  a 
present  agreement  Consequently  the  minds 
of  the  parties  could  not  be  said  to  have  met 
in  complete  and  formal  final  agreement  until, 
according  to  the  language,  the  "deal"  or 
trade  was  closed  or  concluded  by  McShane, 
acting  for  himself,  and  Longlnottl,  acting 
through  Christopher  as  Intermediary  or 
agent,  entering  into  final  and  formal  agree- 
ment of  sale  and  purchase.  A  deal  or  bar- 
gain is  not  closed  or  concluded  with  the  sell- 
er and  purchaser,  acting  through  an  author- 
ized intermediary,  until  such  agreement  is 
actually  ei^itered  into  by  the  seller  and  such 
intermediary  or  agent  If  such  agreement 
was  made  at  all  it  was  not  in  writing  in  any 
form,  as  shown  by  the  evidence. 

But  even  taking  tbe  view  of  the  majority 
— that  the  words  "McShane  accepts"  should 
be  construed  as  having  the  legal  effect  of 
a  completed  contract  by  acceptance  of  a 
proposal  of  Longlnottl — ^then  It  would  fol- 
low, I  think,  that  the  further  wording,  "au- 
thorize you  close  with  McShane  for  seventeen 
thousand  five  hundred,"  would  necessarily  be 
construed  as  Loaginottl's  appointing  Chris- 
topher as  his  agent  to  finally  carry  out  or 
perform  the  terms  of  sale.  If  the  parties 
knew  a  contract  was  already  effected  be- 
tween them,  the  phrase  "close  deal"  was 
meant  to  accomplish  a  change  from  one  of 
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tbe  parties  to  the  other  of  Interest  or  title 
to  the  property.  In  the  performance  of  the 
completed  terms  of  sale  by  Longlnottl,  acting 
throu^  Christopher,  there  were  only  the  acta 
of  receiving  the  deed  from  McShane  and  pay- 
ing oyer  the  money.  According  to  the  evi- 
dence Longlnottl  had  the  money  In  the  bank 
at  Texarkana.  And  according  to  the  evi- 
dence McShane  tendered  the  deed  to  Chris- 
topher; and,  falling  to  pay  over  the  pur- 
chase price,  as  Longlnottl,  or  Christopher  for 
him,  did,  McShane  demanded  of  Christopher 
the  money.  Christopher,  as  agent  of  Lon- 
glnottl, Informed  Ms  principal  of  the  demand 
of  McShane;  and  Longlnottl,  Instead  of  au- 
thorizing the  bank  to  pay  unconditionally  the 
money,  superadded  terms  not  agreed  -  upon. 
The  court  could  have  said,  as  a  matter  of 
law,  that  a  reasonable  time  necessary  to  re- 
ceive a  deed  and  pay  tbe  money  had  elapsed, 
and  that  Longlnottl  by  his  telegram  was  not 
ready,  willing,  and  pr(»npt  to  execute  his 
part  of  the  contract,  even  if  McShane  bad 
not  waited  until  precisely  9  o'clock  of  April 
10th. 

Judgment  reversed,  and  tbe  cause  remand- 
ed  for  trlaL 


ALOBIDOB  et  al.  v.  HAMLIN  et  aL* 
(No.  886.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  4,  1910.    Behearing  Denied 

March  22,  1916.) 

1.  Elections  i®=s>83—Votbes— Right  lo  Votk 
—Poll  Tax. 

Where  an  elector  on  the  Ist  day  of  Janu- 
ary, 1912,  was  subject  to  payment  of  a  poll  tax 
and  failed  to  pay  the  same,  his  vote  at  an  elec- 
tion October  18,  1913,  is  properly  rejected. 

[Ed.   Note. — For  other   cases,   see   Elections, 
Cent  Dig.  ||  77-81;   Dec.  Dig.  «=983.1 

2.  EliBCTIONS    «=»94r-V0TEB8— CoNvicnoK. 

Where  a  voter  had  been  convicted  of  felony 
and  his  sentence  suspended  under  Acts  32d  l/eg. 
c.  44,  which  was  held  unconstitutional,  the  sus- 
pension was  void  and  the  voter  was  not  quali- 
fied, not  having  been  pardoned. 

[Ed.   Note.— For  other   cases,   see   Elections, 
Cent  Dig.  {  91;   Dec.  Dig.  <8=>94.] 

8.  Elections  *=3295(1)— Voters— EJvidkwck. 
Where  the  vote  of  two  Mexicans  was  ques- 
tioned, testimony  that  the  precinct  in  which 
they  Uved  was  sparsely  settled,  that  no  other 
Mexicans  lived  there,  and  that  such  persons  had 
not  resided  there  for  sufficient  time  to  vote,  is 
admissible  nnd  will  support  a  finding  rejecting 
their  ballots. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  I  297;   Dec.  Dig.  «=»296(1).] 

4.  Elections  ®=>72— Voters— Residence. 

Where  one  whose  ballot  was  rejected  owned 
a  farm  in  the  county  and  intended  to  return 
whenever  he  could  find  some  one  who  would  live 
with  and  care  for  him,  tbe  ownership  of  the 
farm  did  not  constitute  a  residence,  it  appearing 
that  be  actually  was  in  another  county. 

[Ed.    Note. — For   other   cases,    see    Elections, 
Cent  Dig.  H  67,  68,  70;  Dec.  Dig.  «=»72.] 

6.  Elections   «=»296(li)— Voters— Evidence. 
In  an  election  contest  evidence  held  suffi- 
cient to  warrant  the  rejection  of  a  voter's  bal- 


lot on  the  ground  that  he  resided  in  another 
state. 

[Ed.   Note. — For  other  eases,   see   Electiona, 
Cent  Dig.  {  297;   Dec.  Dig.  «=>29e(l).] 

&  Elections  4=»73— Votebs— RESiDBiroB. 

Where  coie  actually  resided  in  the  county 
and  sent  his  children  to  school  there,  the  fact 
tbnt  be  voted  at  a  school  election  In  another 
state  and  paid  poll  taxes  there,  it  appearing 
that  he  wanted  to  keep  his  lenil  residence  in 
such  state  to  acquire  public  lands,  will  not  pre- 
clude him  from  voting  in  the  county  of  his  resi- 
dence. 

[Ed.   Note. — ^For   other   cases,   see    Elections, 
Cent  Dig.  {J  69,  70;  Dec.  Dig.  «=»73.] 

7.  Elections  <3=373 — Voteks— Removal. 

That  a  resident,  in  the  discharge  of  his  du- 
ties, temporarily  removed  from  the  county,  be- 
ing assured  by  the  railroad  company  for  which 
he  worked  that  he  would  be  returned,  will  not, 
where  he  retained  his  family  home  in  the  coun- 
ty, deprive  him  of  his  residence  therein,  and 
ngbt  to  vote. 

[Ed.    Note.— For  other  cases,   see   Eleeti<Hi8, 
Cent  Dig.  §S  69,  70;  Dec.  Dig.  <&=>73.] 

&  Elections  «=33(X>— Votbbb  — QuALincA- 

tions. 

In  au  election  contest,  the  question  wheth- 
er a  voter  had  resided  in  the  county  for  a  suf- 
ficient length  of  time  to  vote,  held  a  question 
of  fact. 

[Ed.   Note. — For   other   cases,    see   Elections, 
Cent  Dig.  H  30S-313;    Dec.  Dig.  <8=3300.] 

9.  Eleotiors  «s>72  —  VonsRs  —  QuAuncA- 
tions. 

A  voter  who  managed  a  business  in  Texas 
took  his  meals  In  a  town  across  the  state  line 
in  New  Mexico,  but  be  slept  and  kept  bis  ef- 
fects in  the  building  where  the  busmess  was 
carried  on.  Held,  that  his  residence  was  in 
Texas  and  he  was  entitled  to  vote  therein. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent  Dig.  |§  67,  68,  70;   Dec.  Dig.  «=972.] 

10.  Elections  «=5»72—Vo'ra:B8— Residence. 
That  a  voter  who  had  resided  in  the  coun- 
ty and  state  for  a  sufficient  length  of  time  in- 
tended ultimately  to  return  to  a  distant  state, 
does  not  deprive  him  from  acquiring  a  legal  res- 
idence and  the  rifht  to  vote. 

[Ed.    Note. — For   other   cases,    see    Elections, 
Cent  Dig.  |S  67,  68,  70;   Dec.  Dig.  «=»72.] 

11.  Elections    ®=>73— Residence— Tempoba- 
BT  Removal. 

That  one  who  owned  a  farm  in  the  county 
and  resided  there,  temporarily  removed  during 
a  season  of  drought,  but  returned,  does  not  de- 
prive him  of  his  residence  in  the  county,  and  be 
may  vote  therein. 

[Ed.   Note.— For  other   cases,   see    Elections, 
Cent  Dig.  if  69,  70;    Dec.  IMg.  «=973.] 

12.  Elections   «=973  —  Votebs  —  Tempobabt 
Reuoval. 

That  a  voter  temporarily  removed  from  the 
county,  but  intended  to  return  and  resume  busi- 
ness therein,  does  not,  where  he  retained  his 
home  in  the  county,  work  a  loss  of  residence, 
depriving  him  of  the  right  to  vote. 

[Ed.   Note.— For  other  cases,   see   Blectiona, 
Cent  Dig.  {f  69,  70;   Dec.  Dig.  «ss73.] 

13.  Elections  «=»295(1)—Votebs— Actions— 
Evidence. 

In  an  election  contest  evidence  Md  suffi- 
cient to  sustain  a  finding  that  a  challenged  voter 
had  a  residence  in  tbe  county  and  was  entitled 
to  vote. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent.  Dig.  {  297;   Dec.  Dig.  <»s>295a>.] 
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14.  Ei^cnoNS  <9=>234— ToTEBS— SSviDENCS. 
Where  from  practical  considerations  a  voter 

had  changed  hia  mind  as  to  his  vote  on  the  ques- 
tion of  a  change  of  the  county  seat,  Us  ballot 
will  not  be  rejected  because  of  subsequent  at- 
tempts to  coerce  him  into  voting  as  be  did. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  206;   Dec.  Dig.  (8=>234.] 

15.  ELEcnoNS  4=>295(1) — Conisst— VoTEBa— 
Residence— Btidencb. 

In  an  election  contest  where  a  voter's  bal- 
lot was  questioned,  evidence  held  sniSclent  to 
gnstain  a  finding  that  he  had  acquired  residence 
in  the  county. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  297;  Dec  Dig.  <&=3295(1).] 

lOi  Euccnons    «=»78  — Contest— Votkbs  — 

Sbsioknob. 

Where  a  voter,  while  waiting  to  get  a  res- 
idence in  a  Texas  town,  temporarily  removed  to 
an  adjacent  New  Mexico  town,  the  fact  of  his 
temporary  residence,  that  he  acted  as  if  he  was 
a  resident  of  New  Mexico,  will  not,  it  ap^aring 
tfcat  he  returned,  deprive  him  of  his  nght  to 
vote  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |{  6»,  TO;   Dec.  Dig.  «=»78.] 

17.  CoNSTiTnnoNAi.  Law  9=a85— Exebcisb  of 
Powebs— BJandatobt  Pbotibions. 
Where  a  power  is  expressly  given  by  the 
Constitution  and  the  mode  of  exercise  is  pre- 
fcribed,  such  mode  is  exclusive. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  34% ;  Dec.  Dig.  «=>35.] 

Appeal  from  District  Court,  Parmer  Coun- 
ty; D.  B.  Hill,  Judge. 

Election  contest  by  J.  H.  Aldildge  and 
others  against  J.  D.  Hamlin  and  others. 
From  a  Judgment  tor  defendants,  plaintiffs 
appeal    ASlrmed. 

Oarl  Gilliland,  of  Hereford,  and  Madden, 
Tmlove,  Bybum  4  Pipkin,  of  Amartllo,  for 
appellants.  W.  Boyoe,  of  Amarillo,  and  Sam 
O.  Bratton,  of  Clovls,  N.  M.,  for  appellees. 

HENDmCKS,  3.  This  case  Involves  the 
contest  of  an  Section,  over  tbe  removal  of 
the  comity  seat  of  Parmer  county,  Tex.,  from 
Farwell  to  Farmerton.  Tbe  county  Judge, 
In  announcing  the  retoms  and  declaring  the 
result  of  tbe  election,  stated  a  total  of  228 
votes,  110  for  the  county  seat  remaining  at 
Farwell,  114  for  removal  to  Paxmettou,  three 
for  Frlona,  and  one  for  Bovlna.  As  can- 
vassed, Parmerton  not  having  received  the 
majority  (Its  vote  being  equal  to  Friona 
and  FarweU),  the  result  was  declared  in 
fhvor  of  the  county  seat  remaining  at  Far- 
well.  The  election  was  ordered  on  Sep- 
tember Ifi,  1913,  and  held  October  18,  1913. 

Tbe  district  Judge  concluded  that  the  vote 
of  one  of  the  boxes  was  Incorrectly  shown 
in  the  returns  and  the  ballots  In  that  box 
were  recounted,  and,  after  passing  upon  the 
qnaliflcatlonB  of  certain  voters,  challenged 
by  both  sides,  and  rejecting  two  ballots,  on 
account  of  their  condition,  announced  a 
numerical  result  as  follows :  "For  remaining 
at  Farwell,  100  votes;  for  removal  to  Bovi- 
na,  1  vote;  for  removal  to  Parmerton,  95 
votes;  for  removal  to  Frlona,  3  votes;"  the 


trial  Judge  also  declaring,  "that  the  true 
result  of  said  election  was  in  t&Yov  of  the 
connty  seat  remaining  at  Farwell." 

The  trial  court  sustained  17  challenges  of- 
fered by  the  contestees  as  to  the  qualifica- 
tions of  voters  casting  their  ballots  for  re- 
moval to  Parmerton,  which  were  deducted 
by  the  court  from  Parmerton's  vote.  The 
action  of  the  trial  court  rejecting  ten  of 
said  voters  is  not  excepted  to  In  this  court 
The  appellants,  however,  attack  the  rulings 
of  the  court  as  to  the  qnaliflcatlon  of  the  fol- 
lowing voters,  dedneted  from  the  total  vote 
for  removal  to  Parmerton:  T.  M.  Yelverton, 
Wilbur  Ford,  A.  J.  Oilm,  8.  O.  Deanda,  Meteo 
Romo,  Jim  Martin,  and  W.  A.  Anderson. 

[1}  W.*  A.  Alderson  (or  Anderson)  was  a 
Claimant  of  public  land  in  New  Mexico,  but 
the  court  held  he  was  in  reality  a  resident 
and  citizen  of  Parmer  county,  Tex.,  on  tbe 
theory  that  his  evanescent  visits  to  his  claim 
and  temjmrary  stay  of  very  short  duration 
in  New  Mexico  did  not  manifest  a  real  inten- 
tion to  reside  on  the  land,  or  make  that 
state  his  home ;  that  he  worked  for  one  Jer- 
slg,  a  ranch  owner  in  Texas,  continuously 
since  1910,  and  for  a  year  or  more  previous 
to  the  election  was  foreman  of  Jersig's 
ranch;  that  some  time  during  1912  he  re- 
linquished his  claim  In  New  Mexico,  conclud- 
ing that  he  could  not  nuike  hln  proof  of  oc- 
cupancy. The  court  had  the  right  to  con- 
clude that  he  was  a  resident  of  tbe  state 
of  Texas,  on  the  first  day  of  January,  1912, 
and,  being  subject  to  tbe  payment  of  a  poll 
tax,  and  not  having  the  same,  was  not  en- 
titled to  vote. 

[2]  Tbe  court  found  that  the  voter  Wilbur 
Ford  was  convicted  of  a  felony  (theft  of 
cattle),  and  his  punishment  assessed  at  two 
years  in  the  i)enitentlary ;  that  he  had  not 
been  pardoned,  nor  his  dvil  rights  restored. 
The  trial  Judge  had  suspended  the  sentence 
of  this  defendant  under  the  provisions  of 
chapter  44,  Acts  of  the  Thirty-Second  Leg- 
islature. This  act,  affecting  this  particular 
question,  was  held  unconstitutional  in  the 
case  of  Snodgrass  v.  State  (Cr.  App.)  150 
S.  W,  162,  41  L.  B.  A.  (N.  S.)  1144,  and  in 
a  companion  case  (Cr.  App.)  150  S.  W.  178. 
The  law  was  amended  and  held  constitution- 
al on  account  of  the  elimination  of  certain 
features,  In  Baker  v.  State,  70  Tex.  Or.  E. 
618,  158  S.  W.  998.  We  are  disposed  to 
follow  the  Court  of  Criminal  Appeals  on 
this  question,  and  hold  that  the  sentence  of 
suspension  was  void,  and  that  the  voter  was 
not  qualified. 

Deanda  and  Bomo,  whose  votes  were  de- 
ducted by  the  court  from  Parmerton's  total, 
were  Mexicans.  They  began  to  work  for  the 
railroad  company  on  the  section  at  Bovlna 
in  September,  1913,  and  left  in  November, 
1913. 

[3]  Another  Mexican,  who  was  a  section 
hand  upon  the  same  section,  and  who  voted 
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at  tbe  same  election,  testified  tliat  Deanda 
and  Bomo  began  'work  at  Bovlna  after  be 
(Rubalcoba)  went  there.  ElUott  and  Wai^ 
ren,  in  the  employment  of  the  railroad  com- 
pany, testified  from  tbe  records  of  the  com- 
pany that  tbe  Mexicans  began  work  for  tbe 
railroad  company  in  Parmer  connty,  In  Sep- 
tember, lOlS,  and  their  work  ended  in  No- 
vember, 1918.  Bovlna,  where  these  men 
worked,  was  not  a  large  place,  and  the  pre- 
cinct is  sparsely  settled.  Others  testified  as 
to  their  aoquaintanoesbip  with  the  people  of 
that  section  and  knew  of  no  other  Mexicans 
residing  In  this  precinct,  except  those  work- 
ing on  the  section.  The  testimony,  though 
of  a  negative  character  as  to  the  residence 
of  these  Mexicans  (except  during  fhe  period 
of  their  employment  as  section  hands),  was 
sufficient  to  exclude  tbe  time  of  residence 
to  qualify  them  as  eligible  voters.  This 
character  of  testimony  Is  permissible  and 
relevant  McCormick  v.  Jester,  53  Tex.  Civ. 
App.  806,  116  S.  W.  pp.  2S2,  283. 

The  finding  of  tbe  trial  court,  as  to  the 
residence  of  Jim  Martin  in  Texas,  malcing 
him  eligible  to  a  poll  tax,  which  be  failed 
to  pay,  is  so  fully  sustained  by  tbe  voter's 
own  testimony,  It  is  unnecessary  to  discuss  it. 

[4]  The  voter  A.  J.  Grim,  rejected  by  tbe 
court,  was  an  old  man,  unmarried  and  unable 
to  take  care  of  lilmiBelf.  He  came  to  Parmer 
county  in  1906,  bought  some  land  and  im- 
proved it  for  the  purpose  of  making  tbe  same 
a  tenant  farm  and  home,  "provided  be  could 
get  some  one  there  with  whom  be  could 
stay."  He  worked  at  a  hotel  In  Bovlna, 
Parmer  county,  in  part  pay  for  his  room  and 
board,  until  the  building  was  burned.  In 
the  fall  of  the  year  1912  be  went  to  Hereford, 
Deaf  Smith  county,  staying  at  various  hotels, 
making  occasional  trips  to  Parmer  county, 
to  look  after  his  rents— tbe  length  of  bis 
visits  being  brief.    He  said: 

"I  went  to  Hereford  to  work  at  tbe  hotels, 
because  I  could  not  get  emplo.vment  in  Bovina 
and  at  no  place  close  to  my  fai-m." 

Part  of  tbe  time  while  residing  at  Here- 
ford, be  was  a  hotel  drummer,  meeting  trains 
at  that  place.  His  mode  and  manner  of  liv- 
ing at  hotels  at  Hereford  was  similar  to  that 
at  Bovlna. 

We  are  inclined  to  think  that  bis  inten- 
tion to  make  bis  farm  home  at  a  time  In  tbe 
future,  provided  be  could  associate  some 
one  with  him  who  would  care  for  him,  in- 
terposed a  condition  of  expectation  and  con- 
tingency insufficient  to  constitute  a  residence 
on  his  farm  in  Parmer  county,  especially 
after  he  removed  to  Deaf  Smith  county,  if 
the  trial  court  was  disposed  to  take  that 
view  of  It. 

[B]  The  court  clearly  had  a  right  to  re- 
ject the  voter  Telverton.  The  statement  of 
the  evidence  by  appellants,  under  their  thir- 
ty-first as.slgnment  of  error,  shows  that  the 
voter,  beginning  as  early  as  April,  1913,  was 
living  and  earning  a  livelihood  In  Curry 
county,  N.  M.,  though  be  claimed  bis  home 


at  Bovina,  Tex.  There  Is  no  testlmoiy  that 
Telverton  ever  lived  in  Parmer  county,  ex- 
cept the  hearsay  statement  by  one  Bruner, 
for  whom  Yelvertoa  worked,  that  tbe  latter 
claimed  that  bis  home  was  in  that  county. 
He  married  in  January,  1914,  but  at  least 
to  that  time  was  found  continuously  work- 
ing and  residing  In  New  Mexico.  It  was 
with  tbe  trial  court  to  decide  tbe  place  of 
bis  residence. 

[I]  As  to  tbe  challenges  of  contestants,  tbe 
appellants  herein,  against  some  of  tbe  votes 
cast  for  Farwell,  and  overruled  by  tbe  court, 
we  find  as  follows:  Ike  Brown  was  a  man 
of  family,  and  proved  his  occupancy  upon 
public  land  In  New  Mexico.  In  February, 
1912,  he  removed  with  his  family  to  Parmer 
county,  occupying  a  rented  farm,  and  later 
moved  to  FarweU,  bis  children  enjoying  tbe 
benefits  of  tbe  public  schools  and  at  tbe  time 
of  trial  bad  not  returned  with  bis  family  to 
New  Mexico.  Tbe  principal  fact  of  resistance 
to  this  vote  Is,  that  Brown,  in  April,  1913, 
paid  a  poll  tax  and  voted  at  a  school  elec- 
tion in  New  Mexico,  stating,  in  substance 
at  the  time  he  voted,  that  be  wanted  to  hold 
his  residence  there  until  be  received  his 
patent,  and  that  was  why  he  was  voting 
and  paying  his  taxes  there.  The  trial  court 
found: 

"That  his  real  home  at  the  time  he  voted  ia 
New  Mexico  was  in  Texaa,  and  that  his  cJairo 
of  residence  in  New  Mexico  was  merely  techni- 
cal and  made  (or  the  purpose  of  avoiding  pos- 
sible trouble  in  securing  patent  to  bis  land." 

We  bave  tbe  personal  presence  of  Brown, 
with  hte  family  residing  in  Texas  for  the 
period  Indicated,  and  a  portion  of  tbe  time 
sending  bis  cbildren  to  tbe  public  schools, 
constituting  material  testimony  of  his  real 
intention  and  real  abode  Hie  matter  of 
dltFerence  between  feigned  and  real  residence, 
as  applied  to  public  land,  Is  sometimes  easi- 
ly discerned.  The  trial  court  evidently 
tbought  tUs  voter  bad  some  peculiar  notion 
that  a  claim  of  residence  In  New  Mexico  was 
necessary  to  obtain  a  patent,  but  that  such 
manifestations  of  claUn  were  not  bona  fide. 

[7]  As  to  tbe  voter  P.  E.  Turner,  we  think 
tbe  trial  court  would  not  have  been  Justified 
In  finding  him  ineligible.  For  several  years 
prior  to  August  1,  1913,  be  had  lived  vrtth 
bis  family  in  Farwell.  Parmer  county,  own- 
ing his  own  residence,  and  was  section  fore- 
man for  tbe  Santa  F6  Railway  upon  that 
date.  On  said  date  he  was  ordered  by  the 
company  to  take  charge  of  the  section  at  Pol- 
som.  In  Potter  county,  Tex.,  and  moved  with 
his  family  in  the  section  house  at  that  place, 
occupying  the  position  of  section  foreman 
until  after  the  election.  He  was  informed 
that  he  was  transferred  to  fill  a  temporary 
vacancy  and  later  would  be  transferred  back 
to  Parmer  county,  and  at  the  time  bis  deposi- 
tion was  taken  had  been  ordered  back.  He 
kept  bis  residence  at  Farwell,  unrented,  with 
a  part  of  bis  household  goods  lemaining 
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therein,  and  with  an  evldeot  Intention  to 
maintain  Ills  residence  In  Parmer  conntf. 

[S]  As  to  the  voter  Frye,  his  testimony 
on  direct  examination,  considered  alone, 
makes  him  Ineligible.  He  said  he  went  to 
Farwell  In  January,  1913.  On  cross-examina- 
tion he  testified  that  he  knew  at  the  time  he 
voted  in  the  election  October  18,  1913,  that 
be  should  have  lived  in  Texas  12  mouths  and 
In  Parmer  county  6 ;  that  he  came  to  Texas 
from  Arkansas  In  August,  1912,  and  "struck" 
Parmer  county  in  September  of  the  same 
year;  that  he  was  only  In  New  Mexico  long 
enough  to  gather  a  120-acre  crop  and  that 
he  considered  at  the  time  he  voted  that  he 
resided  in  the  state  12  months  and  In  the 
county  6  months  preceding  the  election.  He 
said,  "My  wile  and  I  first  moved  to  Farwell 
from  Grannis,  Ark.,  In  September,  1912."  It 
is  shown  that  be  purchased  a  home  in  the 
latter  part  of  December,  1912,  or  In  Janu- 
ary, 1913,  from  one  J.  B.  Tounger,  known 
as  the  'V^mherly  place,  situated  In  Farwell, 
and  lived  southeast  of  the  town  before  he 
moved  to  that  property.  The  period  of  his 
residence  was  a  fact  question  for  the  trial 
Judge. 

[9]  The  findings  of  the  court  as  to  the  Tote 
of  N.  B.  Sldebottom  are  as  follows: 

"I  find  that  he  is  a  single  man;  the  evidence 
does  not  show  where  be  resided  on  January  1, 
19l2,  and  as  to  whether  be  paid  a  poll  tax  to 
the  state  of  Texas  for  that  year.  He  took 
charge  of  Nobles  Bros,  grocery  honse  at  Far- 
well  in  the  spring  of  1913,  or  before.  He  took 
his  meals  in  Texico,  N.  M.,  March,  1913,  to 
September,  1913.  The  evidence  does  not  show 
where  be  nsnnlly  slept  during  the  six  months 
next  preceding  the  election.  He  did  not  pay  a 
poll  tax  to  the  state  of  Texas,  in  Parmer  coun- 
ty, for  the  year  1912.  I  conclude  as  a  matter 
of  law  that  the  evidence  is  not  sufficient  to  show 
that  he  is  a  qnaUfied  voter." 

Mrs.  Murphy  and  daughter  testified  that 
the  voter  boarded  at  their  hotel  twice ;  that 
he  began  to  board  in  March,  1913,  and  quit 
boarding  September  1,  1913,  and  roomed  at 
their  place  once.  Walling  testified  that  his 
place  of  business  was  close  to  the  Nobles 
Bros,  grocery  store,  and  that  Sldebottom  took 
charge  of  the  buslaess  some  time  In  the 
spring  of  1913;  that  he  noticed  a  trunk  In 
the  office  and  a  cot  by  the  trunk  and  Side- 
bottom  informed  him  that  It  was  his  bed; 
that  he  often  saw  lights  in  the  office  at  night 
and  that  nobody  worked  there  except  Side- 
bottom,  who  had  exclusive  control.  Maddox 
testified  that  when  the  voter  was  in  charge  of 
the  Nobles  Bros,  store  in  Farwell,  he  observ- 
ed the  bed  and  a  trunk  in  the  biiilding. 
There  was  no  hotel  in  Farwell,  and  the  towns 
of  Farwell  and  Texico  are  in  reality  one, 
divided  by  the  state  boundary — Farwell  being 
in  Texas  and  Texico  In  New  Mexico.  One 
McKay,  who  seems  to  be  a  frequent  witness 
In  this  record,  testified  that  Sldebottom  was 
rooming  in  July,  1913,  vrith  one  J.  N.  Wil- 
liams, in  Texico,  and  in  that  month,  on  invi- 
tation, he  visited  his  room.  The  trial  Judge 
bad  the  right  to  reject  the  testimony  of  Mc- 


Kay, and  If  be  believed  that  Sldebottom  took 
his  meals  in  Texico,  that  &ct  would  not  de- 
prive him  of  the  rl^t  to  vote,  if  be  resided 
in  Texas  The  testimony  of  Mrs.  and  Miss 
Murphy,  that  the  voter  roomed  at  their  hotel 
once,  is  insufficient  to  disqualify  this  voter. 
The  court  could  find  from  the  testimony  of 
WaiUng  and  Maddox  that  the  voter  used  the 
store  as  his  principal  abode  for  sleeping. 
Whether  this  voter  resided  in  Parmer  coimty 
or  some  other  county  previous  to  the  time  he 
took  charge  of  Nobles  Bros,  store  is  not 
shown.  As  to  his  poll  tax,  it  Is  merely  shown 
that  he  did  not  pay  one  to  the  state  of  Texas, 
in  Parmer  county,  lor  the  year  1912.  The 
record  is  not  satisfactory  <»  this  subject,  but 
we  are  not  disposed  to  reject  the  court's  find- 
ing, considering  the  burden  of  proof. 

[10]  The  voter  Dobbins  moved  with  bis 
wife  from  Galveston,  Tex.,  to  Chicago,  111., 
about  January  1,  1911.  He  bad  entered  the 
employ  of  the  Capital  Freehold  &  Investment 
Company,  under  contract,  as  land  commis- 
sioner, which  expired  January  1,  1914.  His 
duties  as  land  commissioner  kerpt  him  in  the 
Panhandle  of  Texas,  where  the  company's 
lands  were  situated,  the  principal  part  of  the 
time,  and  In  April,  1912,  be  purchased  a  lease 
contract  on  a  bungalow  in  Friona,  Parmer 
county,  which  expired  January  1,  1918,  and 
moved  to.  that  place  with  his  wife  in  April. 
He  testified  that  they  moved  to  Parmer  coun- 
ty "to  make  It  our  home  during  the  rest  of 
the  time  I  was  under  contract  with  the  Cap- 
ital Company."  Before  hk  moved  from  Gal- 
veston his  furniture  bad  been  burned,  and 
when  he  went  to  Chicago  he  Ixmgbt  furni- 
ture, rented  a  flat  and  began  to  live  in  that 
city.  He  sublet  the  fiat  in  Chicago,  "lor  the 
period  of  six  months  with  the  privilege  ol 
extension."  He  said,  "We  had  the  fiat  in 
Chicago  under  a  lease  and  could  not  get  re- 
leased." He  testified  that  in  October  or  No- 
vember, 1912,  his  sublessee  did  not  desire  to 
renew  the  lease  lor  their  lumlture  In  Chica- 
go, and  being  unable  to  heat  the  bungalow 
his  wile  went  to  Chicago,  lor  the  winter,  un- 
til the  apartment  could  be  sublet,  which  was 
done  in  May,  1913.  In  the  spring  of  1913  be 
moved  some  ol  his  lumlture  from  Chicago 
and  bought  some,  changing  his  place  ol  resi- 
dence from  Friona  to  Farwell,  There  was 
testimony  of  declarations  by  Dobbins  that 
they  were  "camping  out"  while  in  Texas. 
There  was  testimony  also  of  statements  in  re- 
gard to  Chicago  as  his  home,  and  particularly 
a  declaration  that  he  did  not  claim  his  resi- 
dence In  Texas,  at  the  time  of  a  certain  bond 
election,  held  in  August,  1913,  and  gave  that 
as  his  reason  lor  not  voting  at  that  election 
In  Parmer  county.  The  trial  court  accepted 
Dobbins'  statements  as  to  his  residence  in 
Texas,  and  unless  the  statements  that  he 
moved  to  Parmer  county  to  make  bis  home 
for  the  time  he  was  under  contract  with  the 
co^ipany,  would  reject  him  as  a  voter,  on  ac- 
count of  his  residence,  the  court  had  a  right 
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apoa  the  tastlinony  to  receive  the  vote.  Ap- 
pellees dte  McCrary  <m  BlectloDS,  {  70,  and 
the  report  of  a  case  of  Ceaena  v.  Meyers, 
found  In  the  appendix  on  i>age  264,  to  the 
effect  that  where  a  person  goes  to  a  place  to 
work  for  a  stated  period  only,  he  neverthe- 
less aoqnites  a  resldoice  there.  If  he  has  no 
other  home  to  whldi  he  expects  to  return 
when  his  employment  ceases.  Appellees  very 
pertinently  remark  that  if  the  law  were  as 
stated  by  the  appellants,  a  school-teacher,  a 
Methodist  minister  and  other  classes  of  per- 
sons who  are  employed  for  a  stated  period 
of  time,  tix  that  reason  alone,  may  not  ac- 
quire a  residence  and  bec(»ne  legal  voters. 
Contestants,  of  course,  couple  this  ccHitractu- 
al  condition  with  other  testimony  in  regard 
to  Dobbins'  intoitlon  as  to  a  home  in  Gliica- 
go.  The  court  resolved  it,  however,  and  un- 
der the  rule  we  are  unable  to  overturn  it 
See  Langlianuner  v.  Munter,  80  Md.  518,  31 
Aa  300,  2T  L.  B.  A.  331 ;  Pedigo  v.  Grimes, 
113  Ind.  148,  13  N.  B.  702,  703. 

[11]  M.  B.  TIsdell  Uved  in  Parmer  county 
from  1905  to  1911,  indnsive,  with  his  family, 
owning  an  improved  farm  near  Farwell.  He 
was  about  75  years  of  age  and  in  the  spring 
of  1912  left  with  his  family  to  Hall  county, 
renting  land  and  raising  a  crop  in  that  coun- 
ty during  the  years  1912  and  1913.  He  re- 
tained his  home  and  farm  tn  Parmer  county, 
and  c<atlnued  to  own  the  same  to  the  time  of 
the  election.  On  account  of  a  drought  in 
Parmer  county,  extending  for  a  period  of  4 
years,  he  testified  'that: 

"It  became  necessary  for  us  to  go  where  we 
could  raise  a  money  crop  to  enable  me  to  pay 
out  my  property  at  Farwell,  so  I  moved  temr 
porarily  to  Hall  county  for  that  purpose." 

He  said  he  never  lotended  to  make  the  lat- 
ter county  his  home,  but  intended  to  return 
to  Parmer  county  and  maintain  his  perma- 
nent home  on  his  farm  near  Farwell,  and  at 
the  time  his  depositions  were  taken,  he  was 
moving  back  to  the  latter  county.  The  court 
had  the  right  to  receive  liim  as  a  voter. 

[12]  W.  W.  Stroud  resided  at  FarweU  with 
his  wife  and  children  2  years  previous  to 
the  death  of  his  wife,  and,  after  the  latter's 
death,  he  removed  to  Amarillo,  employed  at 
different  occupations.  He  owned  a  furnished 
home  at  Farwell,  but  removed  a  part  of  his 
household  goods  to  Amarillo,  and  testified 
that  during  the  year  1913  he  and  his  sons 
were  in  Farwell  frequently  and  spent  a 
great  part  of  the  time  at  that  place;  that 
he  still  owned  his  residence  property  at 
that  time  and  considered  FarweU  as  his  per- 
manent place  of  abode,  intending  to  return 
as  soon  as  conditions  would  permit  and  en- 
gage in  business  at  that  place;  that  he  did 
not  intend  to  transfer  his  place  of  permanent 
residence  to  Potter  county  or  any  other  place. 
One  Schrieber  of  Amarillo  testified  that 
Stroud,  while  working  tor  Iiim,  from  June, 
1913,  to  and  including  October,  1913,  made 
several  visits  to  Farwell.  Residents  of  Far- 
weU also  testified  to  seeing  Stroud  on  occa- 


sions at  FarweU  dnring  the  latter's  stay  at 
Amarillo.  On  the  whole,  we  think  tlie  court 
had  the  right  to  reject  the  challenge.  Davis 
V.  State,  75  Tex.  420,  12  S.  W.  061;  Bathgen 
V.  French,  22  Tex.  Civ.  App.  438,  65  S.  W.  579. 

[It}  Appellant's  assignment  in  this  court, 
chaUenging  the  vote  of  Claude  Bea,  does 
not  question  the  failure  to  pay  a  poU  tax 
for  the  year  1912,  nor  the  lack  of  an  exemp- 
tion certificate  for  the  purpose  of  voting. 
The  statement  under  the  assignment  is  as  fol- 
lows: 

"The  voter,  Claude  Bea,  testified  by  deposition 
taken  on  AprU  6,  1914,  that  be  was  22  years 
of  age,  and  a  single  man;  that  his  occupation 
was  feeding  cattle;  that  on  January  1,  1913, 
he  was  wotkins  for  the  V  V  N's,  and  had  work- 
ed for  them  smce  October,  1012,  aU  the  time 
and  slept  in  FarweU  at  the  ranch;  that  he  work- 
ed for  the  V  V  N's  in  Bailey  county.  Tei..  from 
April  18,  1913,  to  October  18,  1913,  and  slept 
in  Bailey  county,  Tex.,  between  Apru  18,  1913, 
and  October  18,  1913,  as  regularly  aa  he  did 
anywhere  else," 

The  position  is  that  the  anomtToverted  tes- 
timony la  to  the  effect  that  he  usuaUy  sl^t, 
at  nights,  from  April  18,  1913,  to  October  18, 
1913,  in  BaUey  county,  Texas,  and  that  under 
the  statute  liia  residence  in  Bailey  county, 
at  least  during  that  period,  ^disqualifies  him 
as  a  voter  in  Parmer  county. 

The  further  inferez}ce  from  the  testimony 
is,  that  this  young  man  owned  a  smaU  house 
in  Farwell  and  freighted  for  the  V  V  N  ranch, 
and  when  at  Farwell  Uved  at  the  Uttle  house: 
that  be  had  a  bed  and  kitchrai  outfit  in  it, 
and  after  he  quit  the  ranch  he  Uved  in  the 
two-room  house  in  FarweU.  It  is  not  shown 
how  much  of  the  time  was  spent  In  FarweU 
while  engaged  in  freighting  or  other  work, 
nor  the  length  of  time  he  was  engaged  in 
freighting  for  the  particular  ranch.  He  said 
that  between  April  18,  1913,  and  October  18, 
1913,  he  slept  at  nights  in  BaUey  county  and 
he  did  not  know  as  to  the  time  he  slept  there, 
saying  that  he  did  so  about  as  regularly  as  he 
did  anywhere  else. 

One  Hopping  testified  that  he  became  ac- 
quainted with  Claude  Bea  when  he  was  haul- 
ing cake  for  the  ranch  mentioned ;  that  when 
he  came  for  a  load  at  Farwell  or  Texico,  he 
would  spend  the  night  in  his  house;  that  no 
one  Uved  in  it  except  himself,  and  in  which 
he  kept  his  bed  and  camping  outfit 

The  testimony  as  to  this  voter  is  so  indefi- 
nite that  it  is  impossible  to  form  an  inteUi- 
gent  conclusion  as  to  the  amount  of  freight- 
ing the  voter  performed  and  the  usual  place 
of  sleeping,  in  the  performance  of  his  work. 
In  connection  with  the  dedudble  tact  that  he 
owned  a  house  in  FarweU,  with  a  bed  and 
camping  outfit  in  same,  using  it  for  a  place 
of  abode  at  times,  we  sustain  the  court's  find- 
ing as  to  the  eUgibUlty  of  this  voter.  The 
burden  was  upon  appeUants. 

[14]  Quoting  from  appeUants'  brief: 

"Contestants  aUege  that  T.  O.  Cunning  cast 
his  vote  at  Bovina,  in  precinct  8,  for  the  county 
seat  to  remain  at  FarweU,  that  his  vote  was  so 
counted,  canvassed,  and  returned,  but  Uiat  said 
vote  was  iUegal  and  void  because,  but  for  the 
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intimidation  and  threats  of  partisans  of  Far- 
well,  said  voter  woald  iiave  cast  his  vote  for 
the  county  seat  to  be  removed  to  Bovina." 

It  is  admitted  that  Conning  cast  his  vote 
fw  FtarwelL  He  was  engaged  as  a  pumper 
for  the  Santa  F^  at  Bovina  station.  He  said 
that  in  a  conversation  Jnst  before  the  elec- 
tion, a  certain  attorney  informed  htm: 

"That  we  would  have  to  vote  in  favor  of  the 
railroad  and  they  did  not  want  to  build  a  depot 
at  Parmerton.  *  *  *  It  is  my  understanding 
that  the  attorney  used  the  words  that  I  would 
'lose  my  joV  during  the  conversation." 

There  was  a  telegram  addressed  to  the 
agent  of  the  company  at  Bovina,  signed  by 
one  of  the  higher  officials  of  the  railroad, 
which  the  voter  Cunning  saw  before  he  vot- 
ed. This  telegram  refers  to  some  conversa- 
tion between  the  pumper  and  the  attorney, 
and  the  agent  was  instructed  to  inform  the 
pumper  and  other  employ^  that  the  company 
could  not  consistently  advise  them  one  way 
or  the  other ;  but  if  it  was  their  Intention  to 
work  to  the  company's  Interest,  they  should 
use  their  Judgment  as  to  the  manner  In  which 
the  company  would  be  most  benefited.  Lu- 
cas, thie  agent,  testified  that  Cunning,  "was 
possibly  a  little  disturbed  as  to  some  par- 
ties trying  to  make  it  unpleasant  if  we  cast 
our  vote  In  a  certain  way.    I  was  not." 

This  agent  is  still  in  the  employ  of  the 
company,  and  it  is  not  shown  how  he  voted. 
Cunning  further  testified  that  he  was  under 
the  Impression  that  If  he  did  not  vote  for 
Farwell  be  would  be  likely  to  lose  his  em- 
ployment with  the  company,  and  that  he  re- 
ceived that  impression  from  both  the  tele- 
gram and  the  conversation.    He  said: 

"I  do  not  runember  whether  I  intended  to 
vote  otherwise  for  Bovina,  but  I  believe  I  did. 
I  was  in  favOT  of  Bovina. 

It  is  noted  that  the  ground  of  contest  is 
that  but  for  the  alleged  intimidation  this 
voter  would  have  cast  his  vote  for  Bovina. 
Cnxe  trial  court,  in  passing  upon  this  ques- 
tloD,  could  have  excluded  the  alleged  intimi- 
dation and  could  have  concluded  that  it  is 
not  shown  that  this  voter  otherwise  would 
have  voted  for  Bovina.  The  telegram  was 
sent  on  the  17th  of  October  and  the  election 
was  held  on  the  18th.  Cunning  farther  testi- 
fied: 

"Earlier  in  the  campaign  before  election  day, 
I  bad  been  in  favor  of  removing  the  county  seat 
from  Farwell  and  changed  my  intention  after 
I  found  I  could  not  get  it  at  Bovina." 

Then  following  Is  a  statement  that  there 
was  something  else  that  influenced  him,  also 
stating  the  conversation  with  the  attorney 
and  the  telegram  mentioned.  The  court 
foond  that  the  evidence  was  Insufflcient  to 
show  that  he  was  threatened  with  loss  of  his 
employment,  and  that  he  was  intimidated 
and  caused  thereby  to  vote  as  alleged. 

It  Is  evident  that  practical  considerations 
bad,  as  a  cootribntlng  element,  caused  a 
diange  of  intention  in  regard  to  his  vote,  be- 


fore such  conversation  and  telegram,  on  ac- 
count of  the  hopelessness;  ol  Bovina's  candl- 
daoy.  It  is  asserted  that  his  vote  for  removal 
to  Bovina,  under  the  drcumstances,  would 
have  had  the  same  legal  effect  on  the  result  of 
the  election  as  a  vote  for  remaining  at  Far- 
well.  Under  pre-existing  rules,  this  logic 
would  follow;  it  is  unnecessary  to  decide 
the  point  whether  the  testimony  sufficiently 
raises  intimidation  depriving  Cunning  of  his 
free  will  as  to  any  predisposition  for  Bovina. 

[II]  We  think  the  trial  court  had  the  right 
to  infer  that  C.  B.  Dodson  was  a  voter  in 
Parmer  county,  on  account  of  his  residence 
In  FarweU.  He  moved  to  Farwell  either  In 
1910  or  1011,  and  had  l)een  engaged  as  a 
clerk  in  a  dry  goods  store  prior  to  May,  1913, 
when  the  store  was  burned.  He  continued 
to  work  for  the  same  employer  for  a  month 
or  two  subsequent  to  the  fire,  collecting 
debts.  It  is  inferable  that  the  elements  con- 
tributing to  bis  residence  in  Farwell  were 
his  wife's  condition  and  his  accessibility  to 
the  public  school  for  his  children.  He  rent- 
ed a  house  from  one  Nobles,  and  after  the 
cessation  of  employment  in  Farwell  he  made 
a  visit  to  Oklahoma  and  upon  his  return  he 
went  to  his  farm  in  Bailey  county,  testify- 
ing that  at  that  time  it  was  with  the  expec- 
tation of  helping  the  man  employed  on  the 
place  and  getting  his  folks  out  of  town  for 
a  while,  but  with  the  Intention  of  returning 
to  Farwell  for  the  purpose  of  schooling  his 
dlldren,  and  also  that  his  wife  could  be 
near  a  physician.  When  he  went  to  his  farm 
seven  miles  away  in  Bailey  county,  in  the 
summer  of  1913,  he  left  some  of  his  goods 
in  the  rent  house  at  Farwell,  stating  to  Mr. 
Nobles,  the  landlord,  that  either  in  Septem- 
ber or  October  he  desired  the  bouse  again 
and  was  moving  out  temporarily;  that  if 
Nobles  bad  an  opportunity  to  rent  the  house 
he  could  put  his  household  goods  in  the  bam ; 
that  after  the  election  be  again  oondnded 
to  resume  his  residence  at  the  farm  and  re- 
moved the  balance  of  bis  bonsehold  goods. 
The  fact  that  he  left  a  part  of  bis  house- 
hold goods  at  Farwell  is  inconsistent  with 
a  resumption  of  permanent  residence  on  the 
farm  and  entirely  consistent  with  the  inten- 
tion of  returning  to  Farwell,  as  a  place  of 
continued  residence.  It  is  suggested  that 
Dodson  does  not  state  that  be  intended  to 
permanently  reside  in  FarweU;  however, 
he  was  contestant's  witness  and  we  are  not 
Informed  whether  he  was  ever  asked  such 
a  question.  We  are  unable  to  assume  that 
the  fact  of  leaving  a  part  of  his  household 
goods  in  Farwell  is  merely  evidence  of  a 
simulated  intention  to  exercise  the  rle^t  of 
suffrage.  The  trial  court  had  the  right  to 
weigh  this  testimony,  and  It  Is  not  in  such  a 
condition  as  that  we  can  say  that  the  resi- 
dence of  this  voter  during  the  necessary 
period  was  in  Bailey  county.  Instead  of  Par- 
mer county. 

As  to  the  vote  of  John  Foster,  contested 
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on  the  ground  of  reddence  and  failure  to  pay 
poll  tax,  appellants'  statement  under  the 
twenty-sixth  assignment  of  error  is  not 
BUfficieutly  extended.  Analyzing  further  the 
testimony  of  H.  C.  Foster,  the  father  of  the 
voter,  and  giving  it  the  permissible  inferences 
in  favor  of  the  court's  findings,  for  the  pur- 
pose of  supporting  it,  a  different  conclusion 
as  to  the  eligibility  of  Joba  Foster  can  be 
deduced.  It  would  be  a  repetition  of  rea- 
sons applicable  to  other  voters  already  dis- 
cussed. The  record  does  not  show  that  the 
young  nrian  was  subject  to  a  poll  tax.  We 
sustain  the  finding. 

[18]  E.  W.  (Shorty)  Stafford  left  Portales 
September  6,  1912,  for  Farwell,  upon  a  pre- 
vious arrangement  with  J.  D.  Hamlin,  of  that 
place,  as  we  infer,  for  employment.  His 
wife  went  to  Frlona,  and  in  January  or 
February,  1913,  Hamlin  not  being  able  to 
arrange  a  house  for  them  in  Farwell,  sug- 
gested that  they  move  to  Tezioo,  until  a 
house  could  be  "fixed"  for  their  occupancy. 
A  part  of  his  "stuff"  (we  assume  it  vras 
household  goods)  was  left  at  Farwell  when 
they  moved  to  Texico,  and  the  testimony 
strongly  suggests  an  intention .  of  returning, 
and  that  the  residence  in  Texico  was  only 
temporary,  except  for  the  following  fact: 
He  said  while  In  Texico  be  started  to  make 
the  race  for  city  marshal  oi  that  place  and 
thought  maybe  he  could  stay  over  there  be- 
cause he  was  not  going  to  get  the  bouse  in 
Farwell.  He  returned  to  Farwell  prior  to 
May,  1013,  moving  into  the  house  arranged 
for  him.  He  further  testified  in  regard  to 
his  candidacy  for  office: 

"The  reason  I  did  not  continne  to  run  for  city 
msrsbal  of  Texico  was  because  I  didn't  claim 
Texico  my  home,  and  because  I  didn't  want  it; 
I  could  not  work  on  this  side  and  hold  office; 
some  of  them  said  I  could  not  run  and  I  don't 
think  my  name  was  ever  put  on  the  ticket." 

While  in  Texico  he  also  managed  the  wa- 
terworks and  operated  a  blacksmith  shop  in 
Farwell. 

We  think  it  can  be  Inferred  that  bis  first 
residence  in  Parmer  county  was  an  abandon- 
ment of  his  original  domicile  in  Roswell, 
N.  M.  It  la  inferable  that  when  he  moved 
across  the  line  Into  Texico  (the  two  towns 
being  the  same  except  for  the  boundary)  he 
Intended  to  resume  his  residence  in  Farwell, 
leaving  a  part  of  his  household  goods  at  that 
place,  with  an  arrangement  for  the  "fixing" 
of  a  bouse  for  his  return  and  future  occupan- 
cy— Hamlin  allowing  him  to  use  the  house  in 
Texico  as  a  matter  of  accommodation.  The 
trial  court  could  conclude  that  his  abandon- 
ment of  an  intention  to  run  fbr  city  mar- 
shal was  on  account  of  his  claim  of  residence 
in  Farwell.    We  overrule  the  assignment 

Other  assignments,  based  upon  challenges 
leveled  against  other  voters  counted  for 
Farwell,  are  unnecessary  to  decide.  We  are 
not  disposed  to  agree  with  the  trial  court 
as  to  some  of  them,  and  others  present  close 


questions.  Inexpedient  to  discuss.  If  such 
votes  were  deducted  from  Farwell's  total,  it 
is  apparent,  however,  that  Pannerton  did 
not  receive  the  majority  prescribed  under  the 
law,  even  if  you  could  assume  that  It  is  ait- 
nated  within  a  radius  ot  five  miles  of  tbe 
geographical  center  of  the  county. 

Appellant's  assignments,  relative  to  ques- 
tlohs  of  testimony,  are  unnecessary  to  dis- 
cuss in  detalL  Most  of  them  do  not  affect, 
nor  are  connected  with,  the  findings  of  the 
particular  voters  passed  upon.  If  we  reject- 
ed the  testimony  of  the  railroad  officers  tes- 
tifying from  the  records,  in  regard  to  the 
two  Mexicans,  it  would  not  change  our  opin- 
ion with  reference  to  the  court's  finding  as 
to  those  two  voters.  The  question  of  the 
payment  of  expenses,  as  applicable  to  the 
particular  voters  discussed  here.J,  could  only 
affect  the  vote  of  Tlsdell,  which  would  not 
alter  this  result.  If  tbe  assignment  were  sus- 
tained. 

The  appellants  In  this  case  Introduced  the 
testimony  of  a  surveyor  as  to  the  geographi- 
cal center  of  Parmer  county.  The  certificate 
of  the  commissioner  of  the  general  land  of- 
fice, though  solicited  by  the  county  Judge  be- 
fore the  election,  was  not  mailed,  recclred, 
or  recorded  untU  after  the  election.  Farwell 
is  more  than  five  miles  from  the  center,  and 
a  majority  of  voters  voting  at  an  electicKi 
could  move  the  county  seat  from  that  point 
to  another  within  five  miles  of  such  center; 
in  such  case  the  center  to  be  determined  b; 
a  certificate  from  the  commissioner  of  tbe 
general  land  office,  under  the  (Constitution  u 
well  as  under  the  statute. 

[17]  Appellants'  contention  is  that  the  ce^ 
tlficate  in  this  case  has  no  vitality  under  the 
conditions,  and  that  they  could  prove  the  cen- 
ter by  other  and  different  testimony.  "It  is 
an  accepted  rule  of  construction  that  where 
a  power  Is  expressly  given  by  the  Constlta- 
tion  and  the  mode  of  its  exercise  Is  prescrib- 
ed, such  mode  is  exclusive  of  all  others. 
Crabb  v.  School  District,  105  Tex.  188.  146  & 
W.  529,  39  I*  B.  A.  (N.  S.)  601,  Ann.  Cas. 
1915B,  1146.  In  view  of  the  principle  that 
the  selection  and  designation  of  county  seats 
is  a  political  question,  though  the  constitn- 
tlonal  amendment  of  1891  gives  the  district 
court  power  to  try  all  cases  of  contested 
election — a  most  interesting  question  is  pre- 
sented,   but   not  decided. 

Judgment  of  trial  court  is  affirmed. 


COFEB  et  aL  ▼.  BEiVEBJSi.    QUo.  942.) 

(Court  of  Civil  Appeals  of  Texas.     Amaiilla 

March  15,  1916.) 

1.    PUl/lDINO    <8=5»228  — IWTENDMENT9    FAVOB- 

ZNo— Absencs  of  Spbciai.  BXCSFnON. 
In  tbe  absence  of  special  exception,  ereiy 
reasonable  intendment  will  be  indulged  in  ftror 
of  a  plea. 

[Ed.    Note.— For   other   cases,    see   Pleadins, 
Cent.  Dig.  ||  684-C90;  Dec  Di*.  «=»228.] 
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i.  Bills  and  Notes  «5»129(1)— Matttbitt— 

EJECTION   OF  HOLDEB. 

Where  the  maturity  of  a  note  rests  at  the 
elKtion  or  option  of  the  holder,  until  such  op- 
tion ia  exercised  the  debt,  for  the  full  amount, 
will  not  be  considered  due. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gf  283,  284,  28ft-2Sl;  Dec. 
Dig.  <8=»129(1).] 

3.  Bills  a:»d  Notes  <S=>129(2)— Maturitt— 
Failtjhe  to  Pat  Inbtaxxuent  —  Overdue 
Payment. 

Where  the  failure  to  pay  an  installment 
of  a  debt  ipso  facto  gives  rise  to  a  cause  of  ac- 
tion upon  the  whole  debt,  it  is  not  the  rule  that 
by  acceptance  of  payment  of  overdue  install- 
ments or  extension  of  time  upon  an  installment 
the  creditor  waives  the  default 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  285,  292;  Dec.  Dig.  ®=» 
129(2).] 

4.  Bills  and  Notes  <S=»12n(2)  —  Vendor's 
Lien  Note— Option  to  Deolarb  Dub— Es- 
toppel. 

Where  the  bolder  of  a  vendor's  lien  note, 
providin:;  that  failure  to  pay  it  or  any  install- 
ment of  interest  should,  at  the  holder  s  option, 
mature  such  note,_  made  an  agreement  with  the 
makers  that  an  interest  installment  might  be 
p«id  subsequently  to  its  due  date,  when  such 
makers  had  realized  funds  therefor  from  the  sale 
of  grain  raised  on  the  premises,  such  holder 
and  his  assignee  were  estopped  from  declaring 
the  entire  debt  due  and  foreclosing  for  the  mak- 
ers' failure  to  pay  the  installment  of  interest  on 
the  due  date;  thie  makers  discharging  their  ob- 
ligation to  the  assignee  by  tendering  interest  aa 
soon  as  they  learned  of  the  transfer  of  the  note. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ii  285,  2»2;  Dec.  Dig.  «&=» 
129(2).] 

5.  Bills  and  Notes  <S=»129(2)  —  Reiaasx 
FKOM  Payment. 

Where  a  mortgagor  makes  an  honest  but 
nnsnccessful  effort  to  find  the  mortg.agee  and 
to  tender  him  his  interest  and  is  prevented  from 
ascertaining  the  owner  of  the  note,  the  courts 
have  the  power  to  release  the  mortgagor  from 
the  effect  of  nonpayment  which  Vfould  otherwise 
mcture  the  whole  debt 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §i  285,  292;  Dec  Dig.  «=» 
129(2).] 

6l  Bills  and  Notes  @=a344r— Aobeement  to 
ExixND  Time  fob  Payment  or  Interest- 
Binding  Force  on  Assionee. 

Where  the  holder  of  a  vendor's  lien  note 
exercised  his  option,  when  an  installment  of  in- 
trrest  fell  due,  to  declare  the  whole  debt  due  for 
failure  to  pay  the  installment,  an  agreement  by 
SQch  bolder,  after  declaring  the  note  due,  to  ex- 
tend the  time  for  payment  of  interest,  bound  his 
assignee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
.Notes.  CentlMg.  gf  866-868;  Dec.DIg.  <9=»344.] 

7.  Bii,L8  and  Notes  *=»318— PREciPiTATiHa 
Matbiiity — Position  ot  Purchaser. 
Where  the  purchaser  of  a  vendor's  lien  note 
from  the  holder  thereof  was  in  possession  of 
fscts  which  would  have  led  bim  to  knowledge 
that  by  agreement  between  the  holder  and  the 
makers  the  time  for  the  pa.yment  of  an  install- 
ment of  interest  was  extended,  such  purchaser 
stood  in  the  shoes  of  the  holder,  and  could  not, 
under  the  provisions  of  the  note,  precipitate 
maturity  of  the  whole  debt  for  failure  to  pay  the 
inittallment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  g  764:  Dec.  Dig.  <8=»318; 
Vendor  and  Purchaser,  Cent.  r«g.  g  864.] 


Appeal  from  District  Court,  Dallam  Coun- 
ty;  D.  B.  HUl,  Judge. 

Suit  by  Wm.  Beverly  against  W.  R.  Cofer 
and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

Clifford  Braly,  of  Dalbart,  and  Ben  H. 
Stone,  of  Amarillo,  for  appellants.  Tatum  & 
Tatum,  of  Dalliart,  for  appellee. 

HUFF,  C.  J.  Appellee,  Wm.  Beverly, 
brought  this  suit  against  tbe  appellants,  W. 
R.  Cofer  and  L.  W.  Cofer,  on  a  vendor's  lien 
note,  alleged  to  have  been  executed  on  the 
27th  day  of  February,  1914,  payable  to  John 
F.  Ledd  and  Bemlce  C.  Ladd,  for  the  sum 
of  $2,000,  payable  to  their  order  on  or  before 
five  years  after  date,  with  6  per  cent,  in- 
terest from  date,  Interest  payable  annually 
at  Dalhart,  Tex.  It  is  provided  In  the  note 
"that  the  failure  to  pay  said  note  or  any 
Installment  of  interest  thereon,  when  due, 
shall,  at  the  option  of  the  holder  of  said 
note,  mature  said  note,"  and  for  10  per  cent, 
attorney's  fees.  The  vendor's  Hen  was  sought 
to  be  foreclosed  on  a  certain  section  of  land. 

It  Is  alleged  that  about  the  day  of 

January,  1015,  John  F.  Ladd  and  Bemlce  C. 
Ladd  sold  and  transferred  the  note  to  Willie 
C.  Dawson,  for  a  good  and  valuable  consid- 
eration, and  that  about  the  17th  day  of 
March,  1915,  Willie  O.  Dawson,  Joined  by 
her  husband,  G.  W.  Dawson,  sold  and  trans- 
ferred the  note  to  the  appellee  Beverly.  The 
appellants  by  answer  alleged: 

"That  on  the  date  said  interest  on  said  note 
became  due  and  payable,  to  wit,  February  27. 
1915,  said  note  was  owned  and  held  by  G.  W. 
Dawson  and  his  wife,  Willie  O.  Dawson,  as 
their  community  property,  but  said  note  being  in 
reality  indorsed  to  and  held  in  the  name  of  the 
said  Willie  C.  Dawson,  and  that  on  or  about 
the  said  last-mentioned  date,  defendant  W.  R. 
Cofer,  acting  for  himself  and  defendant  L;  W. 
Gofer,  at  the  instance  cmd  request  of  the  said 
L.  W.  Cofer,  approached  the  said  G.  W.  Daw- 
son concerning  an  extension  of  the  time  in 
which  the  said  owners  and  holders  of  said  note 
would  require  the  payment  of  said  interest  be- 
fore exercising  their  option  of  accelerating  the 
payment  of  said  note  and  'accrued  interest 
thereon.  That  the  said  W.  R.  Cofer,  then  and 
there  stated  and  explained  to  the  said  G.  W. 
Dawson  that  if  said  holders  of  said  note  then 
required  that  said  interest  be  immediately  paid, 
defendants  would  immediately  raise  the  amount 
required  and  pay  said  interest,  but  that  it  was 
the  purpose  and  desire  of  defendants  to  pay 
said  interest  from  the  proceeds  of  sale  of  certain 
grain  raised  on  the  lands  and  premises  herein 
sought  to  be  foreclosed  upon,  and  which  grain 
was  then  prepared,  and  bein^  prepared,  for  mar- 
ket and  sale.  Tliat  said  grain  would  be  brought 
in  and  marketed  at  Dalhart,  Tex.,  as  soon  as 
reasonably  possible,  and  the  sum  necessary  to 
pay  said  interest  would  be  thereby  acquired  and 
applied  in  payment  of  said  interest,  and  request- 
ed that  the  date  of  payment  of  said  interest  be 
extended  to  such  a  future  date  as  would  reason- 
ably enable  defendants  to  so  market  said  grain 
and  so  raise  said  funds.  That  the  said  G.  W. 
Dawson,  then  and  there  for  himself  and  wife, 
Willie  C.  Dawson,  agreed  and  promised  defend- 
ants said  requested  extension.     That  while  no 
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definite  future  date  was  then  fixed  and  designat- 
ed at  which  said  interest  was  to  be  paid,  and  to 
which  extension  was  granted  as  aforesaid,  still 
defendants  allege  that  20  to  30  days  was  a  rea- 
■onable  time  in  which  to  have  so  marketed  said 
grain,  and  further  say  that  it  was  then  under- 
stood and  contemplated  by  the  said  Dawson  and 
defendants  that  the  time  stated  would  be  requir- 
ed to  so  nuirket  said  grain  and  thereby  raise  said 
interest  money,  and  that  the  said  Dawson  in- 
tended to,  and  did,  then  and  there,  as  aforesaid, 
extend  the  due  date  of  said  interest  for  the  peri- 
od of  time  mentioned." 

The  appellants  further  allege  that  they  re- 
lied on  the  representations  and  agreements 
so  made,  and  were  endeavoring  to  comply 
therewith  when  the  Dawsons  sold  the  note 
to  the  appellee,  that  neither  of  the  Dawsons 
notified  or  advised  appellant  of  the  transfer 
of  the  note  to  appellee,  and  that  appellee 
made  no  presentation  of  the  note  to  the  ap- 
I)ellants,  but  wrongfully  attempted  to  declare 
the  principal  sum  called  for  then  due  and 
payable.  They  allege  that  they  were  first 
notified  that  J.  R.  Beverly,  a  brother  of  ap- 
pellee, bad  purchased  the  note,  and  that  they 
called  on  him  and  were  informed  that  it  was 
his  brother,  the  appellee,  who  purchased  the 
note,  and  that  he  was  then  out  of  town,  etc., 
and  they  alleged,  substantially,  that  they 
were  unable  to  find  him,  and  the  note  was 
placed  in  the  hands  of  attorneys  by  Beverly 
about  the  18th  or  19th  of  March,  who  noti- 
fied tlie  appellants  that  they  held  the  note, 
and  that  they  tendered  the  interest  due  on 
the  note,  together  with  the  accrued  Interest 
on  that  sum,  to  the  attorneys,  who  refused 
to  accept  the  same,  and  notified  the  appel- 
lants that  they  would  institute  suit  for  the 
full  amount.  They  further  alleged  that  it 
would  be  a  great  hardship  on  them  at  that 
time  to  meet  the  entire  obligation,  and  bat 
for  the  agreements  that  they  had  had  with 
Dawson  and  their  inability  to  find  the  own- 
er of  the  note,  they  would  have  paid  the  in- 
terest at  maturity,  and  that  they  could  have 
done  so  and  would  have  done  so  but  for  the 
fact  that  the  time  for  paying  the  interest 
was  extended.  They  also  set  up  the  value 
of  the  premises,  and  that  it  would  be  inequi- 
table to  sell  the  property  at  this  time,  and 
set  up  their  inability  to  obtain  the  full 
amount  of  the  note,  principal,  and  interest. 
There  was  a  general  exception  to  this  answer 
by  the  appellee,  which  the  court  sustained, 
and,  the  appellants  declining  further  to 
amend,  the  court  rendered  Judgment  for  the 
appellee  for  the  full  amount  of  the  note, 
principal,  interest,  and  attorney's  fees,  fore- 
closing the  lien  on  the  land  securing  the 
same.  From  this  judgment  the  appeal  is 
prosecuted. 

[1, 2}  The  plea  of  appellants  is,  in  its  na- 
ture, a  plea  to  abate.  The  provision  of  the 
note  is : 

"A  failure  to  pay  said  note,  or  any  installment 
of  interest  thereon  when  due,  shall,  at  the  op- 
tion of  the  holder  of  the  said  note,  mature  said 
note." 


[3]  It  is  alleged  that  the  owner  and  bolder 
of  the  note,  when  the  Installment  of  interest 
fell  due,  agreed  to  extend  its  payment  until 
the  thrashing  and  marketing  of  certain  grain, 
and  that  It  was  understood  it  would  take 
about  3D  days  at  the  time  of  the  agreement 
to  do  so.  While  the  allegations  are  not  very 
specific,  yet  every  reasonable  intendment  will 
be  indulged  in  favor  of  the  plea  In  the  ab- 
sence of  a  special  exception.  The  only  ex- 
ception presented  and  sustained  is  a  general 
exception.  As  we  understand  the  authorities, 
.where  the  maturity  of  the  note  rests  at  the 
election  or  option  of  the  bolder,  until  such 
option  is  exercised,  the  debt  for  the  full 
amount  will  not  be  considered  due.  Har- 
rington y.  Claflln,  28  Tex.  Civ.  App.  100,  66 
S.  W.  898;  Association  v.  Stewart,  94  Tex. 
441,  61  S.  W.  387,  86  Am.  St.  Rep.  864 ;  Mollne 
Plow  C!o.  V.  Webb,  141  U.  S.  616,  12  Sup.  Ct. 
100,  35  L.  Ed.  8T0;  Moore  v.  Sargent,  112 
Ind.  484,  14  N.  E.  466.  If  the  allegations 
of  the  answer  are  true,  default  in  the  pay- 
ment of  the  interest  was  not  suffered  on 
account  of  the  neglect  of  the  makers  of  the 
note,  but  they  sought  the  holder  and  secur- 
ed an  agreement  to  wait  upon  them  until  the 
grain  mentioned  could  be  marketed.  This 
is  evidence,  at  least,  that  the  then  holder  of 
the  note  had  waived  the  option  to  mature 
the  note.  In  the  case  of  Association  v.  Stew- 
art, supra,  our  Supreme  Court  said : 

"Authorities  holding  that  by  acceptance  of 
payment  of  overdue  installments,  or  extension  of 
time  upon  an  installment,  and  other  like  acts, 
the  creditor  waives  the  default,  are  relied  upon, 
but  those  ore  decisions  in  which  the  contract  is 
regarded  as  only  giving  to  the  creditor  the  right 
of  election" ; 

— ^but  such  is  not  the  rule  where  the  failure 
to  pay  an  installment  ipso  facto  gives  rise  to 
the  cause  of  action  upon  the  whole  debt. 
Upon  the  latter  proposition,  that  court  said : 
"Any  agreement  the  parties  might  make, 
which  would  have  the  effect  of  obviating  tb* 
default  and  restoring  the  contract  to  its  original 
condition  as  if  it  had  not  been  broken,  would  be 
supported  by  a  sufficient  consideration.  The 
debtor  would  secure  from  the  creditor  further 
credit,  and  give  up  his  right  to  disdiaige  the 
whole  liability  at  once.  Benson  v.  Phipps,  87 
Tex.  578  [29  S.  W.  1061,  47  Am.  St  R«p.  128]; 
Austin,  etc..  Abstract  Co.  v.  Bahm,  87  Tex.  5SZ 
[29  S.  W.  646,  30  S.  W.  430).  But,  aside  from 
this,  while  neither  party  by  his  separate  action 
or  nonaction  could  impair  the  rights  of  the  oth- 
er, each  could  waive  his  own  rights  as  they  ac- 
crue from  the  default  in  payment  of  an  install- 
ment, 80  as  to  estop  him  from  relying  upon 
such  default.  To  accomplish  this,  it  would 
only  be  necessary  that  each  should  so  act  as  to 
justify  the  other  in  believing  and  acting  upon 
the  belief  that  the  effect  of  the  failure  to  pay 
an  installment  was  to  be  disregarded,  and  tiiat 
the  contract  should  stand  as  if  there  had  been 
no  default.  The  principle  of  estoppel  by  waiver 
would,  we  think,  have  proper  application  in  such 
a  case.  Bish.  on  Con.  tf  7^4K)8;  Big.  on 
Estop,  p.  033  et  seq.;  Insurance  Co.  v.  La 
Croix,  45  Tex.  158;  Insurance  Co.  v.  McQregor, 
63  Tex,  404.  An  agreement  or  waiver,  having 
the  effect  supposed,  may  be  inferred  from  the 
conduct  and  declarations  of  the  parties  as  well 
as  evidenced  by  their  express  stipulations.'' 
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In  the  cftae  under  consideration,  as  in  the 
one  above,  it  is  said  by  the  attorneys  there 
was  no  binding  agreement.  The  Supreme 
Coart  answered  that  proposition  as  follows: 

"The  distiiiction  Is  in  this :  The  contract  was 
in  writing,  fixln^r  times  and  terms  of  credit, 
which  were  affected  only  by  the  default  causing 
matarity  earlier  than  such  dates.  It  was  there- 
fore only  necessary  to  take  away  the  effect  of 
the  default,  and  to  restore  the  contract  as  it 
was  before  that  occurred,  when  its  terms  would 
be  perfectly  definite  and  certain."  Iiester  v. 
Hutson,  167  S.  W.  on  page  327. 

[4]  It  occurs  to  us  that  the  principles  an- 
nounced in  the  above  case  settle  the  ques- 
tion that  if  the  holder  of  the  note  waived 
his  right  to  hasten  the  payment  of  the  note, 
by  entering  Into  an  agreement  that  the  Inter- 
est installment  oonld  be  paid  at  a  time  sub- 
sequent to  its  due  date,  he  and  his  assignee 
would  be  estopped  from  advancing  the  pay- 
ment If  the  maker  of  the  note  relied  upon 
this  promise  it  appears  to  us  it  would  be  in- 
equitable to  permit  the  holder  of  the  note  to 
refuse  to  receive  the  interest  and  to  declare 
doe  the  whole  debt  It  appears  to  be  the 
holding  of  the  courts  where  the  option  rests 
with  the  creditor,  if  the  default  Is  induced 
by— 

"any  agreement  or  promise  upon  which  the 
debtor  might  rely,  which  operated  to  mislead  or 
throw  the  debtor  off  his  guard,  a  court  of  equity 
would  interfere  to  stay  proceedings,  or  the  ac- 
tion might  be  abated  upon  the  facts  being  prop- 
erly pleaded."  Moore  v.  Sanrent,  112  Ind.  4m, 
14  ^  El  467 ;  2  Jones  on  Mortgages,  U  U8S, 
1186. 

Where  the  course  of  dealings  lead  the 
naortgagor  to  assume  that  If  forfeiture  would 
not  be  declared  If  the  interest  was  paid  with- 
in periods  varying  from  one  to  six  months 
after  the  time  it  became  due,  foreclosure  has 
been  refused  by  the  New  York  courts. 
Frendi  v.  Row,  77  Hun,  380,  28  N.  T.  Supp. 
849;  German,  etc,  v.  Potter,  124  App.  Dlv. 
814,  109  N.  Y.  Supp.  435.  The  reasons  for 
refusing  a  foreclosure  appear  to  us  to  be 
stronger  in  this  case,  where  the  parties 
agreed  that  the  time  for  the  payment  of  the 
Interest  installment  shall  be  extended  until 
certain  grain  la  marketed.  Taylor  v.  McFat- 
ter,  100  S.  W.  395. 

(S]  It  ai^ears  also  from  the  answer  that 
appellants  were  not  notified  that  Dawson  had 
transferred  the  note  to  appellee  after  the 
agreement  to  wait  for  the  interest ;  that  upon 
learning  of  this  through  rumor,  appellants 
sought  to  find  appellee,  but  he  was  not  In 
town  or  at  home,  but  was  reported  out  of 
town.  They  allege  they  were  ready  to  i>ay 
the  interest,  and  sought  him  for  that  pur- 
pose, but  could  not  find  him.  When  they  re- 
peived  the  letter  from  the  attorneys  who  had 
the  note,  they  at  once  called  upon  them  and 
tendered  to  ttiem  the  interest,  together  with 
interest  on  the  amount  for  the  time  delayed. 
TSiIfl  the  attorneys  refused  to  accept,  and  In 
a  day  or  so  thereafter  instituted  suit  for  the 
oitlre   debt,   with   foreclosure.     If   a  mort- 


gagor has  made  an  honest  and  unsuccessful 
effort  to  find  the  mortgagee  and  to  tender  to 
him  his  interest,  and  is  thereby  prevented 
from  ascertaining  the  owner  of  the  note,  the 
courts  have  the  power  to  release  the  mort- 
gagor from  the  payment  of  the  whole  prin- 
cipal. 2  Jones  on  Mort  f  1185;  Noyes  v. 
Clark,  7  Paige  (N.  Y.)  179,  82  Am.  Dec  620; 
Hale  V.  Patton,  60  N.  Y.  233,  19  Am.  Rep. 
168;  Kerbaugh  v.  Nugent  48  Ind.  App.  43, 
96  N.  E.  336;  Glatt  v.  Fortman.  120  Ind.  884, 
22  N.  B.  800. 

[6,  7]  The  interest  was  due  February  27th, 
and  the  agreement  according  to  the  allega- 
tion, was  then  had  with  Dawson.  After  that, 
on  the  17th  of  March,  Dawson  transferred  the 
note  to  appellee.  The  note  stipulated  the  non- 
payment of  interest,  "when  due,"  at  the  <«>- 
tlon  of  the  holder  shall  mature  the  note.  The 
appellee  got  the  note  after  the  Interest  was 
due.  If  the  holder,  at  the  time  the  Interest 
so  fell  due,  exercised  his  option,  the  note 
was  past  due  when  appellee  became  the  hold- 
er, and  proof  of  the  agreement  could  be  made 
and  would  bind  the  appellee.  If  the  option 
had  not  been  exercised  when  appellee  pur- 
chased the  note,  the  appellee  was  in  posses- 
sion of  facts  which  would  have  led  him  to  a 
knowledge  that  by  agreement  the  time  for  the 
payment  of  the  interest  was  waived.  Ap- 
pellee, we  think,  Is  in  no  better  position  than 
Dawson  would  have  been. 

Before  concluding  we  will  call  attention  to 
the  case  of  Workman  v.  Ray,  180  S.  W.  291, 
decided  by  this  court  which  may,  upon  cas- 
ual consideration,  be  regarded  as  In  conflict 
with  this  case.  In  that  case,  however,  the  op- 
tion does  not  appear  to  have  rested  with  the 
payee  of  the  note,  and  we  there  construed 
the  pleadings  of  the  mortgagee  as  admitting 
the  notes  were  then  all  due  and  payable. 
The  contract  was  not  urged  as  rendering  the 
suit  premature,  but  it  was  sought  therein 
to  recover  damages  for  a  breach  of  the  con- 
tract We  there  held  there  was  no  considera- 
tion shown  for  that  contract  but  that  case 
certainly  Is  distinguishable  from  this. 

We  believe  the  trial  court  was  in  error  iu 
sustaining  the  general  exception  to  the  an- 
swer of  appellants,  and  the  case  will  be  re- 
versed and  remanded. 


HOUSTON  OIL  CO.  OF  TEXAS  ▼.  JONES 
et  al.    (No.  46.)  • 

(Court  of  CSvil  Appeals  of  Texas.     Beaumont 
Jan.  13,  1916.    On  Motion  for  Re- 
hearing, March  16,  1916.) 

1.  Adverse  Possession  €=»114(1)— Btidenck 

—Sufficiency. 

In  an  action  to  recover  an  undivided  half 
interest  in  a  tract  of  land  on  the  ground  that 
plaintiffs  had  acquired  title  by  adverse  claim 
and  occupancy,  evidence  held  sufficient  to  sup- 
port  a  verdict   for   plaintiffs. 

[Kd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |§  682,  683 ;  Dec  Dig.  9=> 
114(1).] 


>For  other  cases  see  same  topic  and  KKY-NUMBBR  In  all  Key-Numbared  Digests  and  Indexes 
'Application  tor  writ  ot  error  pending  In  Supreme  Court. 
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2.  Appeal  and  Erbob  «=»1001(1)— Findikg— 
Revdew. 

Where  In  auch  action  there  was  conflicting 
evidence  as  to  whether  there  had  been  a  break 
in  the  continuity  of  plaintiff's  possession,  a  find- 
ing of  the  jury  that  there  had  been  a  ten  years' 
continuous  possession,  which  was  supported  by 
competent  testimony,  will  not  be  disturbed  on 
appcaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3928-3933 ;  Dec.  Dig.  «=» 
lOOia).] 

3.  Appeai.  and  EiBBOB  «=3l060(3)— Habmuess 
Ebrob — Statement  to  Jubt. 

Where  in  such  action  plaintiff's  counsel 
was  permitted  to  state  to  the  jury  that  the  stat- 
ute of  limitations  was  suspended  during  the 
time  of  such  alleged  break  of  continuity,  such 
action  of  the  court  was  harmless  error,  where 
the  jury  on  competent  testimony  found  a  ten 
years'  continuous  possession  after  such  alleged 
break,  and  there  was  nothing  in  the  record  to 
indicate  any  bias  on  the  part  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  JXg.  {  4135;  Dec.  Dig.  <g=> 
1060(^).l 

4.  Appeal  and  Ebbob  iS=»1051(1)— Harmless 
Ebbob— Admission  of  Testimony  on  Foe- 
MXB  Tbial. 

The  admission  on  the  second  trial  of  such 
action  of  the  evidence  given  by  a  witness  on 
the  previous  trial,  where  he  had  been  fully 
cross-examined,  was  not  prejudicial  error,  where 
such  witness  was  physically  unable  to  attend 
court  or  answer  interrogatories,  and  there  was 
no  indication  that  he  was  to  be  attacked  as  a 
witness  by  impeachment,  and  there  was  abund- 
ant evidence  to  support  the  finding  of  the  jury 
without  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4161,  4162,  4165,  4166; 
Dec.  Dig.  <3=>1051(1).] 

5.  Tbial  ©=133(2)  —  Conduct  of  Counsel- 
Statement  TO  Jubt. 

Where  plaintiffs'  counsel  in  his  opening  ar- 
gument stated  to  the  jury,  in  effect,  that  the 
plaintiffs  could  not  scour  the  county  for  witness- 
es as  the  defendant,  being  a  corporation,  had 
done  for  the  purpose  of  finding  witnesses  to  bol- 
ster up  an  unjust  claim,  and  the  trial  court 
ruled  that  the  statement  was  improper  and  with- 
drew it  from  the  jury,  with  the  instruction  not 
to  consider  it,  there  was  no  ground  for  reversal. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f  316;   Dec.  Dig.  <3=s>133(2).] 

Appeal  Irom  District  Court,  Newton  Coun- 
ty;  A.  E.  Davis,  Judge. 

Action  by  H.  C.  Jones  and  others  against 
the  Houston  Oil  Company  of  Texas.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed.    Motion  for  rehearing  overruled. 

See,  also,  161  S.  W.  92. 

Parker  &  Kennerly  and  Fred  L.  Williams, 
of  Houston,  for  appellant,  John  B.  Warren, 
of  Houston,  for  appellees. 

MIDDI^EBROOK,  J.  Appellees,  helra  of 
Mrs.  D.  M.  Jones,  deceased,  instituted  this  suit 
in  the  district  court  of  Newton  county,  Tex., 
for  the  recovery  of  a  cme-half  undivided  In- 
terest In  160  acres  of  land,  a  part  of  the 
Nathaniel  Cochran  survey  In  said  county. 
The  land  was  occupied  first  by  appellees' 
father  and  mother  during  the  marital  rela- 
tion. After  the  death  of  Mrs.  D.  M.  Jones 
the   Houston   Oil  Company  instituted   suit 


against  D.  M.  Jones  tor  the  land,  and  se- 
cured a  Judgment  against  him,  but  the  heirs 
of  Mrs.  D.  M.  Jones,  deceased,  were  n!ot  made 
parties  to  the  suit.  They  claimed  the  land 
under  the  ten-year  statute  of  limitation.  An 
agreement  is  of  record  which  shows  the  ti- 
tle in  appellant,  Houston  Oil  Company,  un- 
less it  Is  divested  of  such  title  by  virtue  .of 
plaintiffs'  plea  of  limitation  and  the  facts 
supporting  the  plea.  The  case  was  tried 
with  a  Jury,  resulting  In  a  verdict  and  Judg- 
ment for  the  appellees  for  80  acres,  being 
the  land  sued  for ;  and  the  case  is  properly 
before  this  court  on  appeal.  There  is  con- 
flicting testimony  as  to  the  ten  years'  ad- 
verse occupancy  as  pleaded  by  the  plaintiffs, 
and  the  evidence  is  voluminous;  but  for  a 
full  understanding  of  the  case  it  is  not  nec- 
essary to  set  out  the  facts  in  full. 

D.  M.  Jones  testlQed  upon  the  issue  of 
limitation  as  follows: 

"I  first  moved  on  the  land  that  I  now  live  on 
in  the  fall  of  1866.  *  »  •  When  I  moved 
on  the  land,  I  built  a  log  house  18  feet  square, 
on  the  south  end  of  this  18-foot  room  a  room 
8x18  feet,  and  on  the  west  an  open  gallery.  On 
the  east  side  of  the  18-foot  room  was  a  kitchen, 
built  of  split  boards,  8  feet  wide  and  18  feet 
long.  I  had  a  log  smokehouse  12x18  feet  built 
near  the  residence.  1  had  a  corncrib  built  of 
logs,  about  12x16  feet  I  also  had  a  double  log 
house  stable  for  horses  about  12  feet  square.  I 
cleared  8  acres  about  300  yards  southwest  from 
the  house  the  first  year  I  moved  there.  This 
was  done  in  the  fall  of  1865  and  the  spring  of 
1866.  I  cleared  4  acres  adjoining  the  8  acres 
above  mentioned  on  the  south  side  in  the  fall  of 
1866  and  the  spring  of  1867.  I  also  cleared 
patches  about  the  house  and  cow  penned  Uiem 
to  the  extent  of  about  4  acres.  The  clearing 
extended  over  a  period  of  three  or  four  years, 
beginning  with  the  year  1865.  I  lived  on  the 
place  with  my  family  continuously  for  a  period 
of  12  years  from  the  time  I  originally  moved 
on  it  Then  Mrs.  Tade,  an  aunt  of  mine,  moved 
on  the  place,  and  occupied  the  same  as  my  ten- 
ant continuously  for  a  period  of  about  five 
years.  During  this  period  of  five  years  I  was 
living  about  1V6  miles  southwest  from  the  land, 
but  I  used  and  cultivated  the  land  in  question 
each  and  every  year  during  the  time.  I  cul- 
tivated them  continuously  each  year  until  1889. 
I  made  a  crop  that  year  on  the  place.  The 
land  was  not  further  occupied  by  me  nntil  abont 
the  year  1902L  I  moved  on  it  in  March.  1902. 
I  have  lived  there  continuously  since  1902.  I 
cultivated  the  land  which  was  cleared  above 
mentioned  each  year  I  was  on  the  place  and  the 
five  years  Mrs.  Tade  occupied  it" 

There  is  testimony  that  D.  M.  Jones  sold 
his  improvements  on  the  land  to  one  W.  H. 
Simmons  about  the  year  1870.  D.  M.  Jones 
denied  such  sale,  and  said  the  Improvements 
he  sold  to  Simmons  were  not  on  the  land  In 
controversy.  One  Blscamp  testified  that  his 
father  bought  some  oxen  from  D.  M.  Jones, 
and  that  he  understood  that  Jones  got  the 
oxen  from  Simmons  for  the  Improvements 
"on  that  old  place  over  there." 

H.  C.  Jones,  son  of  D.  M.  Jones,  and  one 
of  the  plaintiffs  in  this  case,  testified  that 
his  father  was  mistaken  in  saying  he  culti- 
vated the  place  ten  or  twelve  years  from 
1865,  and  that  he  does  not  remember  how 
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long  Mrs.  l^abe  ttv^  on  tbe  land,  bnt  doeft 
not  remember  ber  being  there  more  than  six 
to  ten  months.  H.  C.  Jones  was  bom  in  1858. 
He  also  testified  that  be  was  at  b'ome  and 
knew  of  its  being  cultivated  until  1878,  and 
he  thai  left  home.  He  helped  to  cultivate 
tbe  land  tiU  1878. 

A  number  of  witnesses  not  related  to  the 
parties  testified  positively  of  Jones'  occupation 
and  tilling  of  the  land  up  to  1882.  There  is 
testimony  In  conflict  with  the  testimony  that 
D.  M.  Jones  occupied  and  cultivated  the  land 
from  18C5  to  1882,  some  of  the  witnesses  tes- 
tifying that  they  saw  the  place  In  1878,  and 
it  was  not  in  cultivation  then;  but  there  is 
abundant  testimony  that  D.  M.  Jones  did  oc- 
cupy, claim,  and  cultivate  the  land  from 
1865  to  1882.  D.  M.  Jones  at  the  trial  of 
tbe  salt  lived  upon  tbe  land  with  his  son, 
H.  C.  Jones. 

[1]  Appellant's  first  assignmoit  of  error  la 
to  the  effect  that  the  verdict  of  the  jury  and 
the  Judgment  of  the  court  are  not  supported 
by  the  evidence,  because  plaintiffs  failed  to 
establish  adverse  claim  and  occupancy  and 
use  of  the  land  described  in  their  petition  to 
tlie  metes  and  bounds  thereof  at  any  time  or 
for  a  sufficient  time  to  mature  their  title 
as  pleaded. 

Plaintiffs'  prayer  is  for  one-half  of  the 
160  acres  of  land  mentioned  above,  which  Is 
described  by  metes  and  bounds,  alleging  the 
survey  of  the  land  In  1872.  They  allege  that 
tliey  always  understood  the  survey  to  contain 
160  acres,  but  plead  in  the  alternative  that, 
If  more  land  is  included  in  the  field  notes 
than  160  acres,  then  they  ask  tliat  such  ex> 
oeaa  be  taken  off  so  as  to  leave  to  them  their 
Improvements,  and  that  such  excess,  if  any, 
be  taken  off  of  the  north  side  of  the  tract. 

The  judgment  shows  an  agreement  between 
the  parties  that  the  field  notes  Include  about 
169  acres  of  land,  and  therefore  a  strip  of 
land  53  varas  wide  is  taken  off  of  the  north 
side  of  the  land,  and  is  decreed  to  the  ap- 
pellant This  strip  contains  9  acres.  Such 
being  the  ease,  we  fail  to  find  merit  in  appel- 
lant's first  assignment  of  error,  and  the  same 
is  overruled. 

[2]  Appellant  presents  five  pi'opositions  un- 
der the  first  assignment  of  error,  each  of 
which  is  substantially  that,  there  being  a 
break  in  the  continuity  of  possession  by 
Jones  when  Simmons  lived  on  the  land,  tbe 
law  governing  limitation  title  is  not  com- 
plied with,  and  therefore  tbe  verdict  and 
judgment  are  not  supported.  We  do  not 
think  these  propoeitions  of  law  are  germane 
to  the  assignment ;  but.  If  properly  assigned, 
'  we  do  not  think  such  assignment  is  support- 
ed by  the  record.  The  following  special  is- 
sues were  submitted  to  the  jury: 

"Question  No.  1:  Have  the  plaintiffs  and 
those  under  whom  they  claim  hnd  and  held 
I>eaceable  and  adverse  possession  of  the  land  de- 
scribed in  plaintiffs'  petition,  cultivating,  using, 
or  enjoying  the  same,  for  a  period  of  ten  conaec- 
ntive  years  prior  to  the  year  18807" 


The  jury  answered  this  question:  "Xes.*^  - 
"Question  No.  2:  What  years,  if  any,  hav» 
the  plaintiffs  and  tBose  under  whom  they  claim 
bad  and  held  peaceable  and  adverse  jiossession 
of  the  land  described  in  plaintiffs'  petition,  culti- 
vating, using,  w  enjoying  the  some,  prior  to  tbe 
years  1890?^' 

The  jury  answered  this  question:  "1866, 
1867,  1868,  1869,  1870,  1871,  1872,  1873,  1874, 
1876,  1876,  1877,  1878,  1879,  1880,  1881,  and 
1882." 

These  findings  by  the  jury  are  supported 
by  competent  testimony,  and,  such  being  tXm. 
case,  this  court  wUl  not  disturb  such  findings. 

[3]  Appellant's  second  assigiuuent  is  very 
lengthy;  but  it  claims  that  the  trial  court 
committed  error  in  permitting  appellees' 
counsel  to  state  to  the  jury  that  tbe  stat-^ 
ute  of  limitation  was  suspended  in  1870; 
that  appellant  was  entitled  to  an  answer 
from  the  jury  stating  just  what  years  the 
land  was  actually  occupied  by  appellees. 

There  could  be  no  vice  in  such  statement 
to  the  jury  unless  tbe  jury  should,  without 
warrant  of  testimony,  or  contrary  to  their 
own  ccmvlctions,  by  a  preponderance  of  the 
testimony,  begin  with  tbe  year  1870  and  find 
such  occupancy  for  a  sufficient  length  of  time 
to  perfect  tbe  title  under  the  pleas.  There  la 
testimony  to  justify  tbe  finding  of  such  oc- 
cupancy after  the  year  1870,  and  the  jury  did 
so  find,  for  they  aay  that  he  so  occupied  and 
held  the  land  up  to  and  Including  the  year 
1882 ;  and  there  Is  nothing  in  this  record  to 
indicate  any  bias  on  tbe  part  of  the  jury,  nor 
that  such  statement  had  any  tendency  to  in- 
jure tbe  appellant's  rlgbta  before  the  jury. 
The  second  assignment  is  therefore  overruled. 

The  third,  fourth,  and  seventh  assignments 
of  error  are  to  the  effect  that  the  verdict  and 
judgment  are  contrary  to  the  law  and  facts 
of  this  case:  (1)  Because  the  plaintlfT  did 
not  enter  under  any  claim  of  right;  (2)  be- 
cause the  great  weight  and  preponderance  of 
the  testimony  is  in  favor  of  the  defendant 
What  we  have  said  in  our  disposition  of  the 
first  assignment  of  error  is  sufficient  to  dis- 
pose of  these  assignments,  and  tbey  are  each 
overruled. 

[4]  The  fifth  assignment  complains  of  ad- 
mission of  Jim  Pearson's  testimony  as  deduc- 
ed upon  a  former  trial  of  this  case.  The 
record  shows  that  Mr.  Pearson  was  stricken 
with  apoplexy  a  few  days  before  this  trial, 
and  that  at  the  time  of  the  trial  was  in  a  pre- 
carious condition,  and  unable  either  to  attend 
court  <Mr  answer  interrogatories.  There  is  no 
indication  that  be  was  to  be  attacked  as  a 
witness  by  impeachment  He  had  testified 
and  had  been  fully  cross-examined  by  appel- 
lant's counsel  upon  the  former  trial  of  the 
case.  There  is  abundant  evidence  to  support 
the  findings  of  the  jury  without  bis  testimo- 
ny, and  there  is  nothing  in  the  record  to  In- 
dicate that  a  different  verdict  would  have 
been  found  had  he  been  there  and  testified 
again  in  person.  Tb»  fifth  assignment  is 
overruled. 
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[I]  The  sixth  assignment  complains  of  the 
following  language  used  by  counsel  for  appel- 
lees in  his  opening  argument  before  the  Jury: 

"Plaintiffs  in  this  case  could  not  scour  the 
country  to  find  witnesses  as  the  defendant  could. 
The  defendant,  being  a  corporation,  could,  and 
did  scour  tbe  country  for  the  purpose  of  finding 
witnesses  willing  to  bolster  n;^  the  claim  which 
tbe  defendant  knew  was  not  }ust." 

The  trial  court  ruled  that  the  statement 
was  Inproper,  and  withdrew  it  from  the  jury, 
and  instructed  the  Jury  not  to  consider  tbe 
argument  We  think  it  very  unlikely  that 
any  lnjnr7  to  appellant  iresulted  from  these 
remarks  by  counsel,  and  therefore  the  sixth 
assignment  of  error  is  overruled. 

This  disposes  of  all  the  assignments  of  er- 
ror presented  for  our  consideration,  and  tbe 
Judgment  of  the  lower  court  is  affirmed. 

On  Motion  for  Rehearing. 

In  tbe  original  <^inlon  In  this  case  we 
made  a  brief  statement  of  the  facts  pertinent 
to  the  Issues  of  limitation,  some  of  which  we 
quoted  indirectly,  and  some  of  which  we  stat- 
ed as  facts,  which  we  did  not  directly  quote. 

Ciounsel  for  appellant  has  filed  motion  re- 
questing additional  findings  of  fact,  which 
motion  we  have  granted,  and  we  copy  In  full 
the  additional  facts  suggested  by  counsel  for 
appellant,  as  follows: 

"Mrs.  Herring  testified:  'I  have  heard  them 
speak  about  Mr.  Simmons  being  there.  I  do 
not  know  whether  my  fatber  put  Mr.  Simmons 
there  or  noL  but  I  have  heard  him  speak  about 
his  being  there.  I  probably  have  ^eard  him 
■peak  about  making  a  trade  with  Mr.  Simmons 
for  the  improvements,  but  I  don't  remember  any 
particulars  about  it  at  alL' 

"E.  Biscamp  testified:  'My  father's  name  was 
Fred  Biscamp.  He  is  dead.  He  died  In  Decem- 
ber, 1873.  I  remember  about  my  father  and 
Jones  trading  for  some  oxen.  We  owned  the 
oxen  when  my  father  died,  and  I  know  how 
long  we  kept  them,  because  we  bought  a  little 
place  on  Clear  creek,  and  we  boys  cultivated 
it  in  1872  and  used  the  oxen  we  had  got  from 
Jones.  Mr.  Jones  got  those  oxen  from  old  man 
Bill  Simmons.  Jonoa  traded  him  that  old  place 
over  there,  the  improvements,  so  they  said.  I 
don't  know  that  they  did  that;  that  was  the 
understanding  that  he  let  him  have  them  in 
payment  to  buy  the  place.  I  think  Bill  Sim- 
mons moved  on  the  place  about  the  time  Mr. 
Jones  got  the  oxen,  and  he  stayed  there  a  lit- 
tle while  and  left  I  think  Simmons  went  on 
the  place  first,  and  then  Mrs.  Tada  I  don't 
know  bow  long  it  was  after  Simmons  left  be- 
fore Mrs.  Tade  went  there.' 

"D.  J.  Lee  testified:  'It  don't  really  appear  to 
me  that  Simmons  lived  there  more  than  a  month 
or  two;   a  very  short  time,  any  way.' 

"H.  C.  Jones  testified:  'My  father  is  mistak- 
en when  he  says  I  lived  on  the  place  with  my 
family  continuoasly  for  a  period  of  twelve  years 
from  the  time  I  originally  moved  on  it;  then 
Mrs.  Tade,  an  aunt  of  mine  moved  on  tbe  place 
and  occupied  the  same  as  my  tenant  continuons- 
ly  for  a  period  of  about  five  years.  It  is  not  a 
fact  that  during  the  time  Simmons  lived  on  the 
N.  H.  Cochran  league  and  occupied  the  improve- 
ments be  bought  from  me,  and  that  I  was  living 
elsewhere  than  ou  the  N.  H.  Cochran  league. 
It  is  not  a  fact  that  the  improvements  which  I 
sold  to  the  said  Simmons  were  on  the  land  in 
controversy  in  the  suit  filed  against  me  in  the 
federal  court  at  Houston,   in  which  judgment 


was  rendered  against  me  for  the  land  in  contro- 
versy.' " 

We  have  quoted  in  bsec  verba  the  testimony 
of  these  witnesses,  as  is  set  out  in  appellant's 
motion  for  additional  findings  of  fact,  out  of 
deference  to  them.  However,  we  think  the 
brief  statement  of  the  facts  made  by  ns  In 
the  original  opinion  fairly  presents  every  ad- 
ditional fact  requested  by  the  appellant 

In  our  original  opinion  we  used  the  follow- 
ing language: 

"A  number  of  witnesses  not  related  to  the 
parties  testified  positively  of  Jones'  occupation 
and  tilling  of  the  land  up  to  1882." 

In  appellant's  moticm  for  rehearing  this 
statement  is  challenged  by  appellant's  coun- 
sel as  to  the  words  "not  related  to  the  par- 
ties." Appellant  asks  that  this  part  of  the 
statement  be  corrected,  because  there  was 
only  one  witness  who  so  testified  who  was 
not  related  to  some  of  the  parties.  There 
were  a  number  of  witnesses  of  differoit 
names  who  testified,  and  which  Is  likely  re- 
sponsible for  the  clause  "not  related  to  the 
parties."  We  accept  appellant's  statement 
as  true,  without  looking  over  the  record,  as 
to  relationship,  and  now  correct  that  para- 
graph In  tbe  original  opinion,  and  make  it 
read, 

"A  number  of  witnesses  testified  positively 
of  Jones'  occupation  and  tlUing  of  the  land  up 
to  and  including  1882." 

Appellant's  motion  for  rehearing  presents 
nothing  but  what  we  have  heretofore  consid- 
ered and  passed  upon,  and  we  see  no  reascHi 
for  change  of  our  original  opinion  in  this 
cause,  and  the  motion  for  rebaarlng  is  there- 
fore overruled. 


MILLER  et  al.  v.  FIRST  STATE  BANK  & 

TRUST  00.  OF  SANTA  ANNA. 

(No.  5490.) 

(Oourt  of  Civil  Appeals  of  Texas.  Austin. 
May  12,  1915.  On  Motion  for  Rehearing, 
July  2,  1915.  On  Appellee's  Motion  for  Re- 
hearing, March  29,  iMe.) 

1.  Appbai.  and  Erbob  «=3l88— RSSEBVAnOR 
OF  Obottnds  —  Defective  Sbbvicb  or  Pbo- 
cEsa 

On  appeal  from  the  denial  of  a  motion  to 
set  aside  a  default  judgment,  tbe  sufficiency  of 
service  will  not  be  considered,  where  it  was  not 
raised  in  the  original  motion  to  vacate,  nor  in 
the  answer,  but  is  presented  for  the  first  time  in 
an  amended  motion  to  vacate  not  properly  veri- 
fied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1190-1204 ;  Dec.  LMg.  *=> 
188.] 

2.  Judgment  4=3145(2) — SEmira  Aside  De- 
fault—Sufficienot  OF  APPUOAnON. 

To  set  aside  a  judgment  by  default  the 
motion  must  show  a  meritorious  defense  as  well 
as  a  sufficient  excuse  for  failure  to  appear  and 
answer. 

£Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig,  a  271,  288 ;   Dec.  Dig.  «8=.145(2).l 
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On  Motion  for  Rehearing. 

3.  JxrOOMBNT  ®S>17(2)  —  JUDOMENT  BT  DK- 
FAULT— REQUIBITEB— SEBVICB   OF  PbOCESS. 

To  authorize  a  judgment  by  default,  tile 
sheriFs  return  must  allow  service  of  citation 
upon  defendants  in  the  manner  required  by  stat- 
ute, even  though  the  judgment  shows  that  de- 
fendants were  legally  served. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec  Dig.  «=»17{2).] 

4.  COBPOBATIONS  «=>5OT(18)— ACTIONS— Sebv- 

ice  OF  Pbooess. 
Under  Vernon's  Sayles'  Ann.  Oir.  St  1914, 
art  1860,  requiring  the  citation  in  suits  against 
corporations  to  be  served  on  one  of  the  officers  of 
the  company  named  therein  or  some  agent  of 
the  company,  a  citaticm  showing  sen-ice  only 
upon  the  company  by  name  is  insufficient,  since 
to  be  binding  service  must  be  upon  the  iden- 
tical officer  or  agent  or  one  of  the  officers  or 
agents  prescribed  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  {{  1995-1097,  2000;  Dec.  Dig.  «=» 
507(13).] 

5.  JuooKENT  ^?=>17(10)  —  Judgment  by  De- 
fault—Sebvice  OF  Pbocess. 

Where  the  petition  or  citation  in  an  action 
against  a  corporation  fails  to  direct  upon  whom 
service  is  to  be  made,  then,  In  order  to  sustain 
a  jnd^ent  by  default,  proof  must  be  made 
when  judgment  is  taken  that  the  citation  was 
served  upon  some  one  of  the  officers  or  agents 
named  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  «=>17(10).] 

6.  Pabtnebship  Q=>204— Action  —  Pbocess— 
Service. 

Jurisdiction  to  enter  judgment  by  default 
against  a  partnership  cannot  be  obtained  by 
service  on  the  partnership  itself,  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1S63,  requiring  process 
to  be  served  on  a  member  of  the  firm. 

[Ed.  Note. — For  other  cages,  see  Partnership, 
Cent  Dig.  H  376-381:    Dec.  Dig.  <S=>204.] 

7.  JuDQMENT  i8=>143Cl),  145(2)— Settino  Asidk 

DeTAULT— SUFFICIENCT   OF  AFPUOATION. 

Where  no  legal  service  is  had  upon  d^end- 
ant,  a  judgment  by  default  may  be  set  aside 
without  showing  a  meritorious  defense  or  a 
sufficient  excuse  for  failure  to  appear;  the 
judgment  being  void  for  want  of  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  fj  289,  271,  278,  279,  283,  285,  293; 
Dec.  Dig.  <S=»143(1),  145(2).] 

On  Appellee's  Motion  for  Rehearing. 

8.  Chattei,  Mobtoaoes  «=>229(2).— Convkb- 
BiON  of  Mobtoaobd  Pbopxbty— AonoNB— 
Answeb. 

In  an  action  on  notes,  and  to  establish  a 
mortage  lien  on  live  stock  and  cotton,  and  to 
recover  for  conTeraion  of  part  of  such  stock  and 
cotton,  an  answer  alleging  that,  if  defendants 
puKhased  any  cotton  on  which  plaintiff  held  a 
valid  lien  or  mortgage,  the  money  paid  by  them 
therefor  to  the  seller  was  by  the  seller  paid  to 
plaintifF  in  partial  satisfaction  of  the  demands 
sued  upon  by  plaintiff,  and  that  the  seller  paid 
to  plaintiff  the  market  value  of  the  cotton  less 
the  cost  of  picking  it  stated  a  meritorious  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Ceut  Dig.  §{  481,  483;  Dec.  Dig.  <Sss» 
229(2).] 

9.  JuDOHENT  «s>163  —  Settino  Aside  De- 
fault—Fobm  AND  Requisites  or  Applica- 
tion. 

On  an  application  to  set  aside  a  judgment 
by  default,  it  was  proper  for  the  court  to  con- 
aider  the  answer  filed  in  connection  with  the 


motion  in  determining  whether  the  motion  dis- 
closed a  meritorious  defense,  though  the  verifi- 
cation of  the  answer  was  made  on  information 
and  belief,  without  setting  out  the  facts  on 
which  the  belief  was  founded. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  §  323 ;    Dec.  Dig.  (3=s)163.] 

10.  Judgment  «=>143(13)  —  Setting  Aside 
Default— PoBM  and  Requisites  of  Appli- 
cation. 

A  motion  to  set  aside  a  judgment  by  de- 
fault alleged  that  defendants  lived  55  miles 
from  C,  the'  place  of  trial,  that  the  only  avail- 
able route  was  by  rail  via  B.,  and  in  order  to 
attend  court  they  would  have  to  spend  a  night 
in  B.  and  proceed  to  C.  the  next  day,  that  the 
trip  was  tedious  and  expensive,  that  their  at- 
torney assured  them  they  could  reach  C.  in 
^me  to  answer  and  defend  the  suit  by  leaving 
home  on  the  morning  of  the  day  the  case  was 
to  be  called,  and  that,  if  plaintiff's  attorney 
took  judgment  by  default  l)efore  their  arrival, 
the  court  would  set  it  aside,  stating  that  he 
was  well  acquainted  with  the  attorneys  for 
plaintiff  and  had  frequently  ezdianged  courte- 
sies with  them,  and  that  they  would  not  insist 
upon  judgment  by  default  imtil  after  appear- 
ance cases  were  called  for  orders,  that  on  the 
morning  of  September  8th  they  started  for  C. 
in  an  automobile,  leaving  home  at  7  a.  m.,  that 
a  blowout  delayed  them  for  some  little  time, 
and  that  after  repairing  it  they  proceeded  to 
C,  arriving  there  a  few  minutes  after  the  judg- 
ment was  entered.  Held,  that  this  showed  due 
diligence,  and  the  motion  to  set  aside  the  de- 
fault judgment  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  286;    Dec.  Dig.  «=»143(13).] 

11.  Appeal  and  Ebbob  *=»117S(1)— Disposi- 
tion OF  Case — ^Revebsal — Copabttes. 

Where  a  member  of  a  firm  was  sued  only 
as  a  member  of  the  firm,  and  therefore  could 
not  be  held  liable  oUierwise,  and  judgment  was 
apparently  rendered  against  him  individually, 
pursuant  to  the  statute  making  a  judgment 
against  a  partnership  collectible  out  of  the  in- 
dividual property  of  the  members  of  the  firm 
served  with  citation,  a  reversal  as  to  the  firm 
required  a  reversal  as  to  him,  though  he  did  not 
appeal,  as  i^aintiff  was  not  entitled  to  judg- 
ment against  him,  if  not  entitled  to  a  judgment 
against  the  firm,  and  the  statute  prescribing 
that  only  one  final  judgment  shall  be  rendered 
had  application. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Er;or,  Cent  Dig.  |S  4562^567,  4569,  4656 ; 
Dec.  IMg.  «=»1173(1).] 

12.  Appeal  and  Ebbob  <3=>1173(2)— Disposi- 
tion OF   Case— Bevebsal — Copabttes. 

The  reversal  of  a  judgment  against  appeal- 
ing defendants  did  not  require  the  reversal  of  a 
judgment  against  nonappealing  defendants  upon 
separate  and  distinct  causes  of  action,  in  wbicfa 
no  recovery  was  sought  or  had  against  the  ap- 
pealing defendants,  as  the  statute  prescribing 
that  only  one  final  judgment  shall  be  rendered 
did  not  apply. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  55  4.568,  4656 :  Dec.  Dig.  <&=> 
1173(2).] 


Appeal  from  Ooleman  County  Court ;  F.  M. 
Bowen,  Judge. 

Action  by  the  First  State  Bank  &  Trust 
Company  of  Santa  Anna  against  R.  F.  Miller 
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and  othens.  From  a  denial  of  a  motion  to 
set  aside  a  default,  defendants  appeal.  Ee- 
▼eraed  and  renumded  In  part,  and  affirmed 
In  part,  on  rehearing. 

Shropshire  &  House,  of  Brady,  for  appel- 
lants. Snodgrass,  Dibrell  &  Snodgrass,  of 
Coleman,  for  appellee. 

RICE,  J.  This  suit  was  brought  by  appel- 
lee against  R.  F.  MUIer,  Ij.  £.  AUller,  W.  S. 
Gattls,  James  V.  Gattis,  Jim  Bell,  O.  D. 
Mann  &  Sons,  a  partnership,  and  William 
Connolly  &  Co.,  a  private  corporation,  all 
of  McCulloch  county ;  and  against  J.  R.  Ran- 
ey  Company,  a  corporation,  and  Sam  Wood- 
ward, of  Coleman  county,  to  enforce  collec- 
tion as  against  R.  F.  Miller,  principal,  and 
Raney  Company  as  indorsers  on  a  note  for 
$250,  with  Interest  and  attorney's  fees,  lests 
a  credit  of  $17.50;  and  as  against  said  Mil- 
ler and  the  two  Oattises  for  balance  on  a 
note  of  $109,  with  interest  and  attorney's  fees, 
and  on  a  note  for  $677.41  and  $100  attorney's 
fees,  less  certain  credits ;  also  to  establish  a 
mortgage  lien  on  certain  live  stock  and  cotton, 
and  as  against  the  other  defendants  for  con- 
version of  part  of  said  stoclc  and  12  bales  of 
cotton  stating  the  aggregate  value  of  such 
property  alleged  to  be  converted  at  $970.  No 
value  as  to  said  other  mortgaged  property 
was  stated,  nor  was  a  foreclosure  thereon 
asked.  An  amended  petition  was  filed  Sep- 
tember 3,  1914,  stating  that  such  other  prop- 
erty described  In  the  mortgage  was  not  in 
existence,  and  averred  tliat  as  to  it  no  fore- 
closure was  prayed. 

On  the  8th  of  September,  when  the  ap- 
pearance docket  of  said  court  was  called,  no 
an&wer  having  been  filed  on  the  part  of  .appel- 
lants, Judgment  by  default  was  taken  as 
against  aU  of  said  i>arties  except  W.  S.  Gat- 
tis, Raney  Company,  and  Woodward,  the 
case  as  to  first  two  being  dismissed,  but  went 
In  favor  of  the  latter  on  the  ground  of  his 
having  a  prior  mortsage  on  the  live  stock. 
Within  20  minutes  after  the  entry  of  such  de- 
fault Judgment,  these  appellauts,  Mann  & 
Sons  and  Connolly  &  Co.,  with  their  attorney, 
arrived  in  Coleman,  and  upon  entering  the 
courthouse  yard  they  met  counsel  for  appel- 
lee, whom  they  apprised  of  the  fact  that  they 
had  Just  arrived  with  their  answer  for  the 
purpose  of  filing  same  and  trying  said  cause, 
re<iuesting  him  to  return  with  them  to  the 
courthouse  to  set  same  down  for  trial,  which 
said  attorney  declined  to  do,  informing  them 
that  he  had  Just  a  short  while  before,  on  the 
calling  of  the  appearance  docket,  taken  a  Judg- 
ment by  default  against  them,  and,  upon  his 
declining  to  agree  that  the  ^ame  should  be  set 
aside,  counsel  for  appellants  filed  in  said 
court,  al>out  2  o'clock  on  said  day,  their  an- 
swer, and  also  their  motion  to  vacate  said 
Judgment,  in  which  said  motion  they  set  up 
their  plea  of  personal  privilege  to  t>e  sued  in 
McCulloch,  the  county  of  their  residence,  also 
a  plea  of  misjoinder  of  parties^  and  alleged 


that  they  had  a  meritorious  defense,  with- 
out stating  what  It  was.  They  afterwards, 
on  the  16th  of  S^tember,  filed  an  amended 
motion  to  vacate  said  Judgment  which,  in 
addition  to  the  matters  set  out  in  the  original 
motion,  asserted  that  Connolly  &  Co.,  who 
were  sned  as  a  corporation,  were  not  in  fact 
a  corporation,  and  that  the  service  upon  Uc- 
Kenzie,  their  alleged  secretary,  was  not  in 
fact  sufficient  legal  service,  and  that  as  to 
Mann  ft  Sons  said  service  vras  not  suffident, 
because  O:  D.  Mann,  upon  whom  the  citation 
was  served,  was  not  in  fact  a  member  of  the 
said  partnership  and  never  had  been ;  assert- 
ing, also,  that  the  amount  in  controversy 
was  more  than  $1,000,  in  that  it  was  a  suit 
to  foreclose  a  mortgage  on  property  of  great- 
er value  than  $1,000,  and  also  that  the 
amount  sued  for  was  over  $1,000.  And  as 
an  excuse  for  not  sooner  filing  their  answer, 
they  alleged:  That  they  lived  at  Brady,  55 
miles  from  Coleman.  That  the  only  available 
route  from  Brady  to  Coleman  was  by  rail 
via  Brownwood,  and  in  order  to  attend  said 
court  they  would  have  to  go  from  Brady  to 
Brownwood  and  sx>end  the  night  in  the  latter 
place,  and  proceed  to  Coleman  the  next  day ; 
that  such  trip  was  tedious  and  expensiv& 
That  upon  receiving  citation  they  promptly 
referred  the  matter  to  their  attorney  for  at- 
tention, who  stated  tbat  he  would  have  to  be 
at  Austin  on  the  5th,  but  that  he  would  at- 
tend the  trial  at  Coleman  on  the  8th,  assnr- 
ing  them  that  they  could  reach  Coleman  In 
time  to  answer  and  defend  their  suit  by 
leaving  Brady  on  the  morning  of  Septeml)ar 
8th;  likewise  stating  to  them  that,  in  the 
event  plaintifl's  attorney  shonld  take  Judg- 
ment by  default  before  th^r  arrival,  then 
the  court  would  set  same  aside  and  permit 
them  to  ffie  their  pleadings,  stating  that  he 
was  well  acquainted  with  the  attorneys  rep- 
resenting the  i^aintifr,  with  whom  he  had  fre- 
quently exchanged  courtesies,  and  tliat  they 
would  not  insist  upon  a  Judgment  by  de- 
fault till  after  the  appearance  cases  were 
called  for  orders.  That,  relying  upon  such 
statements  and  assurances  by  their  said  at- 
torney, they  awaited  his'  arrival  from  Austin, 
he  retarning  earlier  than  expected.  Secur- 
ing an  automobile  on  the  morning  of  Septem- 
ber 8th,  these  appellants,  with  their  attorney, 
started  for  Coleman,  leaving  Brady  at  7  a.  m. 
That  a  few  miles  south  of  Coleman  they  had 
a  blow-out  In  one  of  their  tires,  wliich  de- 
layed them  some  little  time.  That,  after  re- 
pairing same,  they  proceeded  to  Coleman,  ar- 
riving there  after  Judgment  by  default  had 
been  entered. 

The  court  overruled  the  motion  to  vacate 
the  Judgment,  from  wWch  appellants  have 
prosecuted  this  appeal,  urging,  first,  that  the 
court  had  no  Jurisdiction,  in  that  the  value 
of  the  property  mortgaged  exceeded  $1,000. 
We  overrule  this  contention,  first  became  the 
amount  sued  for  did  not  exceed  $1,000;  and 
further  for  the  reason  that  the  original  petl- 
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tlon  did  not  seek  a  foreclosure  upon  the  other 
property  mentioned  In  the  mortgage  nor  state 
Its  value,  and  did  not  Indicate  that  such  prop- 
erty was  In  existence ;  and  the  amended  mo- 
tion upon  which  appellee  went  to  trial  alleg- 
ed that  the  other  property  described  In  the 
mortgage  was  not  in  exist^ice  at  the  time 
of  filing  the  original  petiti<Hi,  and  expressly 
declared  that  it  sought  no  foreclosure  there- 
on, for  which  reason  It  did  not  appear  from 
the  face  ot  the  petition  that  the  court  was 
without  Jmlsdlctlon.  See  Gantrell  ▼.  Caw- 
yer,  162  8.  W.  919. 

[1]  The  question  as  to  the  sufficiency  of 
the  service,  we  think,  is  improperly  raised. 
Neither  the  original  motion  to  vacate  nor  the 
answer  present  this  questlmi,  and  it  Is  for 
the  first  time  raised  In  the  amended  motion 
to  vacate  the  Judgment,  which  is  not  properly 
verified.  Appellants  In  their  answer  not  hav- 
ing denied  trnd^  oath  the  partnership  and 
Incorporation  as  alleged,  as  required  by  artl- 
<fle  1906,  Vernon's  Sayles'  Civ.  Stat.,  no  is- 
sue was  raised  with  reference  thereto. 

[2]  We  think  appellants'  amended  motion 
to  set  aside  the  Judgment  by  default  was 
properly  overruled  for  the  further  reason  that 
it  failed  to  show  a  meritorious  defense  and  a 
sufficient  excuse  for  failing  to  appear  and 
answer.  In  the  absence  of  either,  they  were 
not  entitled  to  have  the  same  set  aside. 

"The  rule  seems  to  be  well  established  In  this 
state  (Runee  v.  Franklin,  72  Tex.  585,  10  Sv 
W.  721,  8  L.  R.  A.  417,  13  Am.  St.  Rep.  833, 
that,  in  addition  to  excusing  his  absence  or  fail- 
ure to  plead,  the  appellant  must  show  by  suffi- 
ciently circumstantial  statement  that  be  has  a 
meritorious  cause  of  action  or  defense;  stating 
generally  that  he  has  a  meritorious  cause  of  ac- 
tion or  defense  la  not  sufficient  Elnough  should 
be  stated,  supported  by  affidavit,  to  show  at 
least  a  prima  farie  case.  Courts  ought  not  in 
such  cases  set  aside  judgments  rendered  except 
upon  a  showing  which,  if  true  and  unexplain- 
ed, would  change  the  result  on  a  subsequent 
trial"— citing  Cowan  v.  Williama,  49  Tex.  380; 
Montgomery  v.  Carlton,  56  Tex.  431 ;  Contreras 
V.  Haynes,  61  Tex.  103. 

See,  also,  Foster  v.  Martin,  20  Tex.  119; 
GlUasple  v.  Huntsville,  151  S.  W.  1114; 
Schllecher  v.  Markward,  61  Tex.  99 :  Sharp 
v.  Schmidt  &  Zelgler,  62  Tex.  203 ;  Tlnsley  v. 
Corbett,  27  Tex.  Civ.  App.  633,  66  S.  W.  913; 
Chambers  v.  Gallup^  30  Tex.  Civ.  App.  424, 
70  S.  W.  1009;  W.  U.  T.  Co.  v.  Skinner  (Civ. 
Ak».)  128  S.  W.  715;  BartteU  v.  Jones  (Civ. 
App.)  103  S.  W.  706. 

In  Foster  v.  Martin,  supra,  Mr.  Justice 
Wheeler  says: 

"The  motion  to  set  aside  the  judgment  was 
in  the  nature  of  a  motion  for  a  new  trial.  To 
entitle  the  defendant  to  have  the  judgment  set 
aside,  as  a  matter  of  legal  right,  he  should 
have  brought  his  application  substantially  with- 
in the  rules  governing  the  granting  of  new 
trials.  He  should  have  made  his  application 
within  the  time  prescribed,  or  shown  some  suf- 
ficient excuse  for  his  neglect.  His  application 
should  have  shown  a  sufficient  excuse  for  his 
failure  to  appear  and  make  his  defense  to  the 
action  within  the  time  allowed  for  pleading,  and 
also  that  be  bad  a  meritorious  defense.  The  ap- 
plication is  deficient  in  all  these  partieolazs." 


In  Sharp  v.  Schmidt  &  Zelgler,  supra,  Mr. 
Chief  Justice  Willie  says: 

"It  is  fully  establidied  by  our  own  decisions 
that,  'notwithstanding  an  iUe^l  writ  or  service 
of  process,  a  court  of  equity  will  not  interfere  to 
set  aside  a  judgment  until  it  appears  that  the 
result  will  be  different  from  that  already  reach- 
ed.' Schleicher  v.  Markward,  61  Tex.  103; 
Kitchen  v.  Crawford,  13  Tex.  51&  To  make 
this  appear  the  petition  should  aver  matters 
which  amount  to  a  good  defense  to  the  original 
action.  The  nature  of  the  defense  must  be  giv- 
en, so  that  the  court  for  itself  may  determine 
the  conclusion  of  law  as  to  whether  or  not  it 
is  a  good  defense,  and  would  produce  a  differ- 
ent result  if  proved  upon  another  trial.  The 
plaintiff's  oath  to  such  a  conclusion  is  not  suffi- 
cient" 

Besides  this,  the  motion  was  not  properly 
verified.    The  affidavit  was  as  follows: 

"Before  me,  the  undersigned  authority,  on 
this  day  personally  appeared  J.  Ea  Shropshire, 
known  to  me  to  be  the  attorney  for  the  defend- 
ants named  in  the  foregoing  motion,  and  upon 
oath  stated  that  upon  his  own  knowledge  he 
believes  the  allegations  of  fact  and  statements 
contained  in  said  motion  are  true." 

In  Baling  Case  Law,  vol.  1,  p.  770,  S  15,  tt 
is  said: 

"An  affidavit  should  always  be  made  by  one 
having  actual  knowledge  of  the  facts,  if  possible, 
and  its  allegations  should  be  full,  certain,  and 
exact;  a  bare  statement  of  one's  belief  being 
immaterial,  unless  the  case  is  one  where  an  af- 
fidavit as  to  belief  only  is  required." 

Again,  on  page  772,  |  18,  same  volume,  it 
Is  stated: 

"Affidavits  upon  information  and  belief  should 
allege  facts  definitely,  and  also  set  forth  the 
sources  of  the  affiant's  information  and  the 
grounds  of  his  belief,  to  enable  the  judicial  mind 
to  determine  whether  the  belief  is  well  or  ill 
founded.  Inasmuch  as  an  affidavit  upon  infor- 
mation and  belief  cannot  supply  the  place  of  a 
positive  allegation,  affidavits  of  this  nature  can- 
not ordinarily  be  used  except  when  authorized 
by  statute." 

See,  also,  Texas  Farm  &  Land  Co.  v.  Story, 
(Civ.  App.)  43  S.  W.  933;  Scheffel  v.  Scheffel, 
37  Tex.  Civ.  App.  604,  84  S.  W.  408;  Gra- 
ham V.  Brown,  60  Tex.  323,  7  S.  W.  342; 
Smith  V.  Banks,  152  S.  W.  449;  Whltemore 
&  Co.  V.  Wilson.  1  Posey,  Unrep.  Cas.  213. 

The  motion  did  not  set  up  any  facts  show- 
ing a  meritorious  defense.  It  is  true,  how- 
ever, that  it  referred  to  the  answer  for 
such  defense ;  but,  even  if  we  could  consider 
the  answer  for  this  purpose  (which  is  doubts 
ful  under  the  authority  of  Runge  v.  Franklin, 
supra),  still,  said  answer  Is  not  properly  veri- 
fied. In  that  the  verification  Is  also  made  on 
Information  and  beUef,  without  setting  out 
the  facts  upon  which  such  belief  Is  founded. 

The  excuse  set  up  for  falling  to  answer 
Is  insufficient  The  parties  were  served  in 
ample  time  and  could  have  been  present  with 
their  counsel  at  court,  if  they  had  left  Brady 
the  day  before  by  rail.  It  is  not  sufficient  to 
say  that  the  trip  would  have  been  expensive 
and  tedious.  Furthermore,  had  they  left  an 
hour  earlier  In  the  morning  by  auto,  they 
would  have  arrived  at  court,  it  se^ns,  before 
judgment  was  entered.     They  ahoold  have 
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anticipated  jnst  such  a '  contingency  as  bat>- 
pened  and  started  earlier. 

Binding  no  error  tn  the  action  of  the  conrt 
In  overruling  the  motion  to  set  aside  the 
Judgment  by  default,  the  same  is  afOrmed. 

Affirmed. 

On  Motion  for  Rehearing. 

Appellants  have  flled  a  motion  for  rehear- 
ing, assailing  the  judgment  affirming  this 
case,  among  other  reasons:  First,  that  the 
court  below  was  without  jurisdiction  to  ren- 
der any  Judgment  as  against  Connolly  &  Co. 
and  Mann  &  Sons,  on  the  ground  of  want  of 
legal  service  on  them  or  either  of  them.  Sec- 
ond, because  the  judgment  as  rendered  was 
in  excess  of  $1,000. 

[3-5]  To  authorize  a  Judgment  by  default, 
the  sheriff's  return  must  show  service  of  cita- 
tion upon  the  defendants  in  the  manner  re- 
4iulred  by  the  statute,  and  tliis  is  true,  even 
though  the  recitals  in  the  judgment  show  that 
the  defendants  were  legally  served.  Roberts  v. 
^tockslager,  4  Tex.  309;  H.  &  T.  C.  R.  Co.  v. 
Burke,  55  Tex.  323,  40  Am.  Rep.  808 ;  Tread- 
way  7.  Eastbum,  57  Tex.  214;  Burditt  v. 
Howth,  45  Tex.  466;  Wheeler  v.  Ahren- 
beak,  64  Tex.  536.  William  Connolly  &  Co. 
were  sued  as  a  corporation.  In  suits  against 
corporations  our  statute  (article  1860,  Ver- 
non's Sayles'  Rev.  (Tiv.  Stats.)  requires  that 
Ithe  citation  shall  be  served  on  one  of  the  offi- 
cers of  the  company  named  therein,  or  some 
agent  of  the  company.  la  the  present  case 
the  citation  only  showed  service  was  made 
upon  William  Connolly  &  Ck).  This  return 
does  not  conform  to  the  statute,  and  is  there- 
fore insufficient.  The  general  rule  is  that  the 
service  of  process,  to  be  binding  upon  a  cor- 
poration, must  be  made  upon  the  Identical 
officer  or  agent,  or  one  of  the  officers  or 
ag^its  prescribed  by  the  statute.  Clark  &  M. 
on  Corporations,  I  267 ;  EI  Paso  &  S.  W.  Ry. 
Co.  v.  KeUy,  83  S.  W.  859.  Neither  the  peU- 
tion  nor  citation  sets  out  the  name  of  the 
president,  secretary,  or  treasurer  of  such  com- 
pany, nor  is  the  name  of  any  agent  represent- 
ing It  given  therein,  nor  does  it  direct  upon 
whom  service  should  be  made;  but  the  com- 
I>any'8  name  alone  is  set  forth  in  the  peti- 
tion and  citation,  and  the  record  fails  to 
show  that  before  judgment  was  taken  by  de- 
fault proof  was  made  that  said  citation  had 
been  served  upon  the  president,  secretary, 
or  any  agent  of  such  coiporatlon,  as  required 
by  law.  Where  the  petition  or  citatl(Mi  falls 
to  direct  upon  whom  service  Is  to  be  made, 
as  in  the  Instant  case,  then,  in  order  to  sus- 
tain a  judgment  by  default,  proof  must  be 
made  at  the  time  when  judgment  is  tak^i 
that  the  citation  was  served  upon  some  one 
of  the  officers  or  agents  named  in  the  statute, 
which  was  not  done  in  the  present  case ;  the 
service  Is  therefore  insufficient  to  confer  Ju- 
risdiction over  said  corporation.  EI  Paso  8c 
S.  W.  Ry.  Co.  v.  Kelly,  supra;  G.  H.  &  S.  A. 
Ky.  <3o.  V.  Gage,  63  Tex.  668;  H.  &  T.  Q  R. 
Go.  ▼.  Bnrke,  supra. 


[•]  Again,  snlt  was  brought  against  O.  D. 
Mann  ft  Sons,  an  alleged  copartnership,  con- 
sisting of  O.  D.  Mann  and  oUiers  unknown  to 
plalntur.  Hie  citation  followed  the  petition 
in  tills  respect,  commanding  the  officer  to 
summon  O.  D.  Mann  and  O.  D.  Mann  ft  Sons, 
a  partnership,  composed  of  the  parties  above 
stated,  and  the  sheriff's  return  recited  that  it 
was  served  by  delivering  to  each  of  the  de- 
fendants in  person  a  true  copy  of  this  cita- 
tion, stating  that  O.  D.  Mann  ft  Sons  were 
served  as  well  as  O.  D.  Mann  individually. 
The  testimony  of  Mr.  Shropshire,  however, 
on  motion  for  new  trial  and  to  vacate  the 
Judgment,  showed  that  O.  I>.  Mann  was  not 
in  fact  a  member  of  said  partnership,  and 
this  was  not  controverted.  This  being  true, 
no  Judgment  whatever  could  lawfully  be  ren- 
dered against  said  firm  of  O.  D.  Mann  ft 
Sons,  for  the  reason  that  no  member  of  said 
firm  had  been  served,  as  required  by  article 
1863,  Vernon's  Sayles'  Rev.  Civ.  Stats.;  and 
the  attempt  to  serve  the  firm  itself  was  fu- 
tUe,  because  it  was  not  an  entity  under  the 
law.  See  Frank  v.  Tatum,  87  Tex.  204,  25 
S.  W.  409.  Under  the  doctrine  of  said  case, 
it  would  seem  that  the  suit  against  Mann  ft 
Sons  was  improperly  brought,  in  that  it  fail- 
ed to  give  the  names  of  aU  of  the  partners; 
but,  apart  from  this,  the  attempted  service 
was  defective  and  insufficient,  for  which  rea- 
son no  Judgment  should  have  been  rendered 
against  Mann  ft  Sons. 

There  was  no  allegation  that  O.  D.  Maim 
had  converted  any  of  the  property  upon 
which  plaintiffs  claim  to  have  had  a  mort- 
gage, for  which  reason  Judgment  against  him 
was  Improperly  rendered.  Besides  this,  it 
appears  that  the  aggregate  amount  of  the 
judgment  rendered  was  in  excess  of  |1,0(X>. 
Therefore  the  court  had  no  jurisdiction  to 
render  the  same. 

[7]  In  order  to  set  aside  a  Judgment  by 
default,  it  is  not  necessary  to  show  a  merito- 
rious defense  or  negative  a  want  of  diligence 
on  the  part  of  the  defendants,  where  no  legal 
service  is  had  upon  them.  This  is  required 
only  where  legal  service  has  been  had.  It  is 
Immaterial  that  appellants,  after  judgment 
was  rendered  by  default,  filed  an  answer  to 
the  merits  in  connection  with  their  motion  to 
vacate  the  Judgment,  because  the  judgment 
was  V(dd  for  want  of  Jurisdiction  at  the  time 
it  was  in  fact  rendered,  and  appellants  there- 
fore had  the  right  to  have  it  set  aside. 

For  the  reasons  indicated,  the  motion  for 
rehearing  is  granted,  the  judgment  is  revers- 
ed, and  the  cause  remanded. 

On  Appellee's  Motion  for  Rehearing. 

KEi,  O.  J.  The  nature  of  this  case  is 
sufficiently  stated  in  the  original  opinion  pre- 
pared by  Mr.  Justice  RICE,  when  the  Judg- 
ment of  the  trial  court  was  affirmed,  and 
in  his  subsequent  opinion,  prepared  when  ap- 
pellants' motion  for  rehearing  was  granted, 
and  the  judgment  referred  to  reversed,  and 
the  cause  remanded,  though  we  may  mak« 
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some  addition  thereto  in  tbe  coarse  of  this 
opinion.  After  our  last  decision  was  made, 
and  In  due  time,  counsel  for  appellee,  First 
State  Bank  &  Trust  Company,  presented  a 
motion  for  rehearing,  accompanied  by  an 
elaborate  and  able  argument,  assalUng  the 
grounds  upon  which  this  court  based  its  judg- 
ment of  reversal ;  and  while  authorities  cit- 
ed and  argument  made  have  caused  us  to 
doubt  the  correctness  of  the  reasons  given 
for  reversing  the  case,  still  we  are  of  opin- 
ion that,  in  so  far  as  the  appellants  are  con- 
cerned, the  Judgment  of  reversal  should  not 
be  set  aside,  though  we  concede  that  the  case 
should  not  have  been  reversed  as  to  Judg- 
ments rendered  against  parties  who  have  not 
appealed,  except  as  to  Judgment  against  O. 
D.  Mann. 

[I]  The  only  parties  who  have  appealed 
are  William  Connolly  &  Co.  and  O.  I>.  Mann 
&  Sons;  and  upon  further  consideration  we 
have  reached  the  conclusion  that  as  to  them 
the  trial  court  committed  error  in  not  setting 
aside  the  Judgment  by  default  rendered 
against  them  and  O.  D.  Mann,  for  the  reason 
that  their  amended  motion,  asking  to  have 
that  Judgment  set  aside,  set  up  a  meritorious 
defense,  and  disclosed  a  sufficient  excuse  for 
not  having  filed  their  answer  before  the  de- 
fault docket  was  called,  and  that  this  court 
fell  into  error  when  it  ruled  otherwise  in  the 
original  opinion  filed  herein.  In  addition  to 
the  facte  stated  in  the  opinion  referred  to, 
we  copy  as  follows  from  the  answer  filed  in 
the  court  below  by  appellante  on  the  same 
day  that  the  Judgment  by  default  was  ren- 
dered: 

"Further  answering  in  this  behalf,  these  de- 
fendants would  show  to  the  court  that,  if  they 
did  purchase  any  of  the  cotton  on  which  plain- 
tiff held  a  valid  lien  or  mortgage,  they  here 
charge  that  the  money  was  paid  by  them,  in  so 
purchasing  from  R.  F.  Miller  or  L.  £i.  Miller, 
to  the  said  R.  F.  Miller,  and  that  the  said  R. 
F.  Miller,  after  receiving  said  money,  paid  the 
same  over  to  the  plaintiff  in  imrtial  satisfaction 
of  the  demands  herein  sued  upon  by  the  plain- 
tiff. Wherefore,  in  the  event  of  such  payment, 
plaintiff  should  not  be  now  permitted  to  recover 
of  and  from  these  defendants  the  value  of  any 
cotton  thus  converted  after  the  plaintiff  has 
been  paid  the  full  market  value  of  the  same  by 
the  defendant  R.  F.  Miller.  In  this  connection' 
these  defendants  charge  that  the  defendant  R. 
F.  Miller  paid  over  to  the  plaintiff  the  market 
value  of  said  cotton,  less  the  cost  of  picking 
same,  and  that  the  cost  of  picking  the  same  con- 
stituted a  claim  against  said  cotton  superior  to 
the  mortgage  lien  of  plaintiff  thereon." 

In  appellants'  amended  motion  to  vacate 
the  Judgment  by  default  they  alleged,  among 
other  things: 

"Tliat  the  order  granting  judgment  by  default 
against  these  defendants  must  have  been  entered 
against  them  but  a  few  minutes  before  their 
arrival  and  appearance  and  tender  of  their 
pleadings  therein.  That  upon  their  arrival  these 
defendants  tendered  pleadings  of  the  following 
nature:  (a)  A  plea  to  the  venue,  showing  that 
the  plaintiff  had  no  legal  right  to  compel  said 
defendants  to  appear  and  defend  this  cause  in 
Coleman  county,  Tex. ;  (b)  a  plea  of  misjoinder 
of  puties  defendant  and  cause  of  action;    (c) 


a  general  exception  to  said  pleadings  because 

of  misjoinder  of  parties  defendant;  and  (d)  a 
plea  to  the  merits  of  said  cause  of  action,  pray- 
ing in  the  alternative  that,  in  the  event  that 
their  special  pleas  should  be  overruled,  said  de- 
fendants should  be  heard  upon  their  answer 
showing  a  meritorious  defense  to  the  cause  of 
action.  That  all  of  said  pleas  are  here  referred 
to  and  made  a  part  hereof,  for  the  purpose  of 
being  considered  by  the  court  in  connection  with 
this  motion  to  vacate  said  judgment  by  default." 

[9,10]  We  think  it  was  proper  for  the 
court  below  to  consider  the  answer  filed  by 
appellants  in  connection  with  the  motion  to 
vacate  the  Judgment  by  default,  and  that, 
when  so  considered,  the  motion  disclosed  a 
meritorious  defense ;  and  we  are  also  of  opin- 
ion that  the  diligence  shown  by  the  motion 
was  as  much,  and  perhaps  more,  than  that 
shown  in  the  recent  case  of  Internationar 
Travelers'  Ass'n  v.  G.  L.  Peterson,  183  S.  W. 
1196,  decided  by  this  court.  In  granting  a 
rehearing  in  that  case,  we  dted  and  quoted 
from  Dowell  v.  Winters,  20  Tex.  794,  in  whidi 
case  there  was  no  more  diligence  than  in  this 
or  the  Peterson  Case.  Kie  Peterson  Case  is 
also  authority  upon  the  question  of  verifica- 
tion of  the  motion  to  vacate  and  the  answer 
referred  to  in  the  motion,  as  there  is  no  sub- 
stantial difference  between  the  two  cases  in 
that  respect. 

So,  if  it  be  conceded,  as  contended  by  coun- 
sel for  the  bank,  that  the  filing  of  the  motion 
to  vacate  the  default  Judgment  upon  other 
grounds  than  the  question  of  notice  or  serv- 
ice of  citation  ctired  whatever  defect  may 
have  existed  in  that  regard,  still  we  are  of 
opinion,  for  the  reasons  Just  stated,  that  ap- 
pellants are  entitled  to  a  reversal  of  the 
Judgment  and  to  a  trial  upon  the  merits; 
and  this  conclusion  is  reached  without  refer- 
ence to  the  so-called  stat«nent  of  facts,  which 
counsel  for  appellee  contend  should  not  be 
considered.  We  agree  with  appellee's  coun- 
sel that  this  cotirt  fell  Into  error  when  it 
held  that  the  amount  sued  for  was  not  with- 
in the  Jurisdiction  of  the  county  court;  but, 
as  stated  above,  we  rest  our  reversal  of  the 
case  upon  our  present  conclusion  that  the 
motion  to  vacate  the  judgment  disclosed  a 
meritorious  defense,  and  a  sufllcient  excuse 
for  appellants  not  having  filed  their  answer 
presenting  such  defense  before  the  default 
docket  was  called. 

[11,12]  Except  as  to  the  Judgment  against 
O.  D.  Mann,  we  also  agree  with  counsel  for 
appellee  that  the  judgment  in  ite  favor 
against  parties  who  have  not  appealed  should 
be  affirmed,  and  that  the  Judgment  of  this 
court  reversing  the  case  as  to  them  is  erro- 
neous. As  to  O.  X>.  Mann  we  hold  that  the 
Judgment  should  be  reversed  for  the  reason 
that  he  was  not  sued  otherwise  than  as  a 
member  of  the  firm  of  O.  D.  Maun  &  Sons, 
and  we  suppose  that  the  court  below  render- 
ed Judgment  against  him  individually  be- 
cause of  the  fact  that  the  citation  which  was 
Issued  against  the  firm  of  O.  D.  Mann  A 
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Sons  was  served  upon  him  as  a  membw  of 
the  firm.  It  Is  provided  by  statute  that  a 
judgment  against  a  partnership  Is  collecti- 
ble out  of  the  partnership  property,  and  out 
of  the  Individual  property  of  the  members 
of  the  firm  who  have  been  served  with  cita- 
tion ;  and  no  doubt  it  was  upon  this  theory 
that  the  Judgment  was  rendered  against  O. 
D.  Mann  Individually.  In  fact,  he  was  only 
sued  as  a  member  of  the  firm,  and  therefore 
could  not  be  held  liable  otherwise;  and  It 
necessarily  follows  that,  if  the  appellee  Is 
not  entitled  to  a  Judgment  against  the  firm, 
it  is  not  entitled  to  any  Judgment  against 
O.  D.  Mann  individually.  In  other  words, 
the  cause  of  action  is  one  and  the  same 
against  O.  D.  Mann  and  the  firm  of  O.  D. 
Mann  &  Sons,  and  therefore  the  statute, 
which  prescribes  that  only  one  final  Judg- 
ment shall  be  rendered,  has  application,  and 
for  that  reason  a  reversal  as  to  one  operates 
as  a  reversal  as  to  all,  though  only  one  may 
have  appealed.  But,  as  to  the  Judgments 
rendered  In  favor  of  the  bank  against  the 
other  defendants,  that  statute  does  not  ap- 
ply, because  those  Judgments  were  based  up- 
on separate  and  distinct  causes  of  action, 
in  which  no  recovery  was  sought  or  had 
against  O.  D.  Mann  or  O.  D.  Mann  &  Sons. 
Danner  v.  Walker-Smith  Co.,  154  S.  W.  295. 

So  our  conclusion  is  that,  in  so  far  as  ap- 
pellee's motion  for  reheailog  asks  to  have 
our  former  Judgment  reversing  the  case  as 
between  appellee  and  appellants  Wm.  Con- 
nolly &  Co.  and  O.  D.  Mann  &  Sons  and  O. 
0.  Mann,  Individually,  set  aside  It  should  be 
overruled,  but  that  the  remainder  of  this 
court's  Judgment  of  reversal  should  be  set 
aside,  and  Judgment  of  the  court  below  af- 
firmed ;  and  it  is  so  ordered. 

Motion  overruled  in  part,  and  in  part 
granted. 


RODGERS  et  al.  v.  CENTRAIj  BANK  & 
TRUST  CO.     (No.  7047.) » 

(Court  of  (}ivil  Appeals  of  Texas.     Galveston. 

Feb.  IS,  19lS.    Rehearing  Denied 

March  16,  1916.) 

1.  Banks  and   Banking  9=»64— AtrrHoBiTT 
OF  Officers— Liquidation. 

The  former  president  of  the  defendant  bank 
became  considerably  indebted  to  the  institution, 
whereapon  land  which  he  owned  was  conveyed 
to  the  bank.  Thereafter  7  of  the  15  directors, 
including  the  succeeding  president,  authorized 
him  to  cqnv^  such  land  to  another,  who  paid 
into  the  bank  $5,000  to  be  credited  upon  the 
former  president's  obligations.  After  this  was 
done,  the  bank  went  into  liquidation,  and  lender, 
making  the  payment,  demnnded  reimbursement, 
whereupon,  the  property  being  reconveyed,  the 
succeeding  president  of  the  bank,  who  was  its 
liquidating  officer,  executed  its  note  which  was 
indorsed  by  defendants,  and  out  of  the  proceeds 
the  indel>tedness  was  paid.  Rev.  St.  1911,  art. 
378,  declares  that  the  board  of  directors  of 
every  bank  shall  meet  at  least  once  a  month 
and  pass  on  the  business  of  the  bank,  and  that 
no  bills  payable  shall  be  made  and  no  bills  shall 


be  rediscounted  by  the  bank  without  consent  of 
the  board  U  directois.  Heli  that.  In  view  of  the 
fact  that  the  original  transaction  was  author- 
ized only  by  7  of  the  15  directors,  the  bank  did 
not  become  obligated  to  satisfy  the  note,  and 
hen<x  the  second  president  as  hqnldating  officer 
could  not  thereafter  bind  the  bank  by  note  ex- 
ecuted to  obtain  funds  to  discharge  the  first, 
particularly  as  the  subsequent  note  was  not 
authorized  by  the  directors;  consequently,  the 
mdorsers  having  paid  the  note  are  not  mtiUed 
to  reimbursement. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  125 ;   Dec.  Dig.  <3=>e4.] 
2.  Banks  and  Banking  iS=>64  —  Adthoeut 

OF  OFTICEBS— LIQUIDATION. 

Where  the  assets  of  a  bank  are  being  liqui- 
dated, the  liquidating  officer,  though  its  president, 
IS  not  entitled  to  execute  notes  of  the  bank  to 
take  up  former  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  126 ;   Dec  Dig.  ■«=>64.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   a  R.  Campbell,  Special  Judge. 

Action  by  Richard  Rodgers  and  others 
against  the  Central  Bank  &  Trust  Company. 
From  a  Judgment  for  defendant,  plaiutifTs  ap- 
peal.   Afiirmed. 

J<An  G.  Tod  and  Kittrell  &  Klttrell,  aU  of 
Houston,  for  appellants.  C.  R.  Wharton  and 
Jno.  C.  Townes,  Jr.,  both  of  Houst<»,  for 
appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellants,  Richard  Rodgers,  John  G.  Tod, 
and  M.  E.  Poster,  against  the  appellee,  to 
recover  the  sum  of  $5,000  and  interest  which 
plaintiffs  alleged  they  had  been  compelled 
to  pay  as  accommodation  Indorsers  upon  a 
note  executed  by  appellee.  Plaintiff's  peti- 
tion, among  other  allegations  in  regard  to 
the  note  for  the  payment  of  which  they  ask 
reimbursement  from  the  defendant,  contains. 
In  substance,  the  following:  That  at  tiie 
time  of  making  the  note  and  before  the  nego- 
tiation thereof  by  defendant,  as  hereinafter 
set  forth,  the  plaintiffs,  at  the  special  In- 
stance and  request  of  the  defendant  and  sole- 
ly for  its  accommodation,  indorsed  said  note, 
and  thereby  became  liable,  undertook  and 
promised  to  pay  said  note  when  it  became 
due  In  the  event  defendant  failed  to  pay 
same.  It  Is  averred  that  subsequently  the 
plaintiffs  as  Indorsers  upon  said  note  were 
compelled  to  pay  the  same,  and  that  all  of 
the  money  which  was  paid  by  them  as  in- 
dorsers was  paid  for  the  use  and  benefit  erf 
the  defendant,  which  amount  the  defendant 
bank  became  liable  to  pay  plalntlffa  The 
answer  of  defendant  avers  that  the  note  In- 
dorsed by  plaintiffs  and  for  the  payment  of 
which  they  seek  reimbursement  was  executed 
without  lawful  authority  by  one  F.  W. 
Vaughan,  formerly  president  of  the  defend- 
ant bank;  that  be  was  not  authorized  by 
the  directors  of  the  bank  to  execute  the  note ; 
that  the  bank  received  no  benefit  from  tlie 
note;  that  at  the  time  of  the  executlcm  of 
the  note  it  was  not  a   going  concern,   but 


«s>For  other  cas««  a«e  same  topic  and  KEY-NUMBER  In  til  Koy-N umbered  DlgeeU  and  Indexes 
•Application  for  writ  ot  error  pending  Is  Supreme  Court 


Digit 


zed  by  Google 


Tez^ 


BODaERS  V.  CENTRAX  BANK  A  TRUST  CX). 


621 


had  gone  Into  voltmtary  liquidation;  that 
Vanghan  was  pretending  to  act  as  liquidat- 
ing agent  at  the  time  of  this  transaction,  but 
he  bad  no  authority  as  president  of  the  bank 
to  execDte  and  deliver  the  note  sued  on; 
that  the  tran8acti<m  was  at  its  inception  void, 
and  the  plaintiffs,  by  becoming  Indorsers 
thereon,  did  so  voluntarily;  that  they  were 
not  requested  to  do  so  by  the  directors  of 
the  Central  Bank  &  Trust  Company;  that 
at  the  time  of  these  transactions  the  defend- 
ant was  a  bank  organized  under  the  laws  of 
the  state  of  Texas,  with  authority  to  conduct 
the  business  of  receiving  money  on  deposit, 
paying  Interest  thereon,  buying  and  selling 
exchange,  gold  and  silver  coin,  loaning  mon- 
ey, and  doing  such  other  things  as  are  au- 
thorized by  the  banking  laws  of  tills  state; 
that  these  laws  do  not  confer  authority  up- 
on said  bank  to  execute  notes  of  the  charac- 
ter sued  on  and  procure  Indorsers  thereon 
and  to  become  liable  in  such  transactionB ; 
that  these  things  were  all  ultra  vires.  Tlie 
answer  also  contains  a  recital  ot  all  the  ne- 
gotiations and  facts  leading  up  to  and  In 
explanation  of  the  execution  of  said  note. 
The  cause  was  tried  in  the  court  below  with- 
out a  Jury,  and  the  judgment  rendered  was 
that  plalntUfs  take  nothing  by  their  suit 

The  trial  Judge,  at  request  of  plaintlfCs, 
ffled  his  conclusions  ot  fact  and  law.  We 
adopt  as  our  fact  conclusions  the  findings  bt 
fact  filed  by  the  trial  Judge,  which  are  as 
follows: 

"On  Siarch  16,  1910,  F.  B.  Pye,  who  had 
been  president  of  the  Central  Bank  &  Trust 
Company,  a  state  bank,  created  and  existmg 
under  the  laws  of  the  state  of  Texas  regulating 
state  banks,  was  indebted  to  said  bank  in  very 
large  sums  of  money,  aggregating  more  than 
fSO.OOO,  which  said  indebtedness  was  represent- 
ed by  unsecured  notes  and  overdrafts.  He  ap- 
proached John  G.  Tod,  H.  L.  MitcheU,  M.  B. 
Foster,  and  F.  W.  Vanghan  and  aaked  them 
to  indorse  his  two  notes  of  $5,000  each,  which 
he  would  place  with  certain  banks  outside  of 
the  dty  of  Houston  and  procure  $10,000  to  be 
paid  and  applied  on  his  indebtedness  to  the 
Central  Bank  &  Trust  Company,  and  agreed 
that  if  they  would  Indorse  said  notes  for  him 
he  would  transfer  to  them,  or  some  one  for  them 
as  trustee,  certain  valuable  property  which  he 
bad  in  the  city  of  Houston,  which  was  com- 
monly known  as  the  Ix>mbardi  property,  and 
hereinafter  described.  They  agreed  to  do  this. 
The  notes  were  indorsed  and  discounted,  and 
Pye,  on  March  16,  I&IO,  conveyed  the  prop- 
erty to  John  G.  Tod,  by  general  warranty  deed, 
absolute  upon  its  face,  reciting  a  consideration 
of  one  dollar.  The  deed  was  recorded  in  the 
deed  records  of  Harris  county  on  the  same 
date,  and  its  purpose  was  to  secure  the  liabil- 
ity of  the  above-named  indorsers  upon  the  two 
notes  referred  to,  and  thereafterwards,  to  se- 
cure the  Central  Bank  &  Trust  Company  on 
account  of  the  balance  of  Pye's  indebtedness 
to  it,  and  Tod  held  the  property  under  this 
deed  fof  such  purposes. 

"On  April  19,  1010,  a  state  bank  examiner 
demanded  that  the  title  to  said  property  de- 
scribed in  said  deed  should  be  conveyed  to  the 
Central  Bank  &  Trust  Company,  and  Tod 
thereupon,  for  a  nominal  consideration,  convey- 
ed the  property  to  it,  the  deed  being^  one  of 
general  warranty,  conveying  absolute  title,  and 
the  same  was  filed  and  recorded,  but  It  was 


understood  that  the  same  was  held  to  secure 
the  indebtedness  of  Pye,  as  above  stated. 

"On  May  6,  1910,  the  following  paper  was 
executed:  'Mr.  F.  W.  Vaughan,  President,  Cen- 
tral Bank  &  Trust  Company,  City— Dear  Sir: 
Tou  are  authorized  to  convey  lots  3,' 4  and  5 
and  half  of  11  and  12  in  block  96,  in  the  city 
of  Houston,  S.  S.  Buffalo  bayou,  to  Southern 
I«an  &  Investment  Company  upon  it  paying 
into  the  bank  $5,000  to  be  applied  to  the  credit 
of  F.  a  Pye's  obligations,  the  Southern  Loan 
&  Investment  Company  executing  an  agreement 
binding  said  company  to  reconvey  said  property 
upon  request  of  the  bank  upon  it  being  repaid 
such  sum  of  five  thousand  dollars.  Yours  truly, 
John  O.  Tod.  Richard  Rodgers.  C.  L.  Bering. 
F.  W.  Vaughan.  N.  A.  Sayre.  August  De 
Zavala.    H.  L.  Mitchell.    May  6,  1910.' 

"The  persons  who  signed  the  foregoing  pa- 
per were  7  of  the  15  of  the  board  of  directors 
of  the  Central  Bank  &  Trust  Company,  and 
the  property  described  therein  is  the  property 
referred  to  in  the  deed  deecribed  in  the  fore- 
going paragraphs.  There  was  no  meeting  of 
the  board  of  directors  authorizing  this  action, 
and  nothing  appears  upon  the  minutes  of  the 
directors  in  reference  thereto,  and  said  paper 
seems  to  have  been  informally  signed. 

"On  May  6,  1910,  a  state  bank  examiner  was 
insisting  that  the  amount  of  Pye's  unsecnred 
indebtedness  and  overdraft  to  the  Central  Bank 
&  Trust  Company  should  be  reduced  or  secured, 
and  threatened  to  close  up  the  institution  if  the 
same  was  not  done,  and  upon  said  date  the 
Central  Bank  &  Trust  Company,  by  F.  W. 
Vaughan,  president,  conveyed  the  property  here- 
inbefore described  to  the  Southern  I«an  &  In- 
vestment Company,  a  corporation,  of  which 
Jesse  H.  Jones  was  president;  the  considera- 
tion recited  being  one  dollar,  the  deed  being 
one  of  general  warranty  and  subject  to  all  liens 
against  the  property  at  the  time  of  the  de- 
livery of  the  same.  At  the  time  of  the  execu- 
tion and  delivery  of  said  deed,  the  Southern 
Loan  &  Investment  Company  delivered  to  the 
Central  Bank  &  Trust  CJompany  its  note  for 
$5,000,  which  said  note  the  Central  Bank  & 
Trust  Company  discounted  to  some  other  in- 
stitution, receiving  the  sum  of  $5,000  in  cash, 
which  was  placed  to  the  credit  of  F.  E.  Pye, 
and  was  used  in  paying  and  reducing  his  in- 
debtedness to  the  Central  Bank  &  Trust  Com- 
pany. Thereafter,  on  May  18,  1910,  before  the 
maturity  of  said  note,  it  was  paid  by  the  South- 
ern Loan  &  Investment  Company ;  and  there- 
after said  Southern  Loan  &  Investment  Com- 
pany held  whatever  title  bad  been  conveyed  to 
it  by  the  deed  above  mentioned,  as  securily 
for  the  repayment  to  It  by  said  Central  Bank 
&  Trust  Company  of  said  sum  of  $5,000. 

"In  the  latter  part  of  May,  1910,  the  Cen- 
tral Bank  &  Trust  Company  went  into  liquida- 
tion, and  F.  W.  Vaughan,  its  president,  remain- 
ed in  charge  of  its  aftairs  as  liquidating  agent; 
but  said  bank  liquidated  tliroiigh  the  Lumber- 
men's National  Bank  of  Houston,  Tex.,  and 
transferred  to  said  last-named  bank  all  of  its 
valuable  assets. 

"On  July  2,  1910,  the  Southern  Loan  &  In- 
vestment Company  was  demanding  that  it  be 
repaid  the  $5,000  that  it  had  paid  out  in  the 
manner  above  stated,  but  offered  to  reconvey 
the  land  that  had  been  transferred  to  it  on 
May  6,  1910;  and  on  July  2,  1910,  the  Cen- 
tral Bank  &  Trust  Company,  acting  or  pur- 
porting to  act,  through  F.  W.  Vaughan,  its 
president,  executed  its  note  for  the  sum  of 
$5,000,  payable  to  its  own  order,  due  October 
1,  1910,  bearing  10  per  cent,  interest  from  date, 
and  procured  Richard  Rodgers,  John  G.  Tod, 
and  M.  B.  Foster,  plaintiffs  in  this  suit,  who 
were  also  directors  and  stockholders  of  said 
corporation,  to  become  indorsers  on  the  same. 
.^is  note  was  discounted  by  the  Lumbermen's 
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National  Bank  for  the  snm  of  $5,000,  and 
same  was  paid  to  tlie  Sontbem  Loan  &  Invest- 
ment Company  to  cover  the  advance  or  pay- 
ment that  it  had  theretofore  made  in  the  man- 
ner as  a))ove  stated,  and  to  obtain  a  reconvey- 
ance of  the  proper^  which  had  theretofore 
been  conveyed  to  it  by  the  Central  Bank  & 
Trust  Company.  Said  note  was  not  paid  fay 
the  Central  Bank  &  Trust  Company  at  its 
maturity,  and  these  indorsers  were  compelled 
to  pay  the  same,  and  they  have  filed  this  suit 
against  the  Central  Bank  &  Trust  Company 
to  be  reimbursed  for  the  amount  that  they  nave 
so  paid  as  indorsers. 

"By  deed  dated  January  21,  1911,  the  South- 
ern Loan  &  Investment  Company,  for  a  recited 
consideration  of  one  dollar,  reconveyed  the  prop- 
erty above  described  to  the  Central  Bank  & 
Trust  Company,  but  said  deed  was  not  placed  of 
record;  and  tlivreafter,  by  deed  dated  August  25, 
Ittll,  which  wus  placed  of  record,  the  Sonthem 
Loan  &  Investment  Company,  for  a  recited  con- 
sideration of  one  dollar,  conveyed  said  prem- 
ises to  M.  fi.  Foster  and  H.  L,  Mitchell,  said 
deed  being  in  the  nature  of  a  qoitclaim  deed. 

"At  the  time  of  the  conveyance  of  said  prop- 
erty by  Pye  to  Tod,  there  was  a  vendor's  lien 
upon  said  property  in  favor  of  C.  Schwartz; 
and  on  September  6,  1910,  there  was  a  judg- 
ment of  foreclosure  in  the  district  court  of  Har- 
ris county  in  favor  of  Conrad  Schwartz  against 
Pye  and  others,  for  the  principal  sum  of  $40,- 
506.  The  judgment  recites  that  at  a  sale  of 
the  property  the  proceeds  of  the  property  should 
be  applied:  First,  to  the  payment  and  satis- 
faction of  all  costs;  second,  to  the  payment 
and  satisfaction  of  Schwartz's  judgment;  third, 
to  the  payment  and  satisfaction  of  the  indebt^ 
edness  of  Pye  to  interveners,  M.  E.  Foster,  F. 
W.  Vaughan,  H.  L.  Mitchdl,  and  John  G.  Tod, 
in  the  sum  of  $10,000,  with  interest  at  S  per 
cent;  fourth,  to  the  payment  and  satisfaction 
of  the  indebtedness  due  by  Pye  to  the  Central 
Bank  &  Trust  Company;  and,  fifth,  any  bal- 
ance remaining  to  be  paid  to  defendant  Pye,  his 
heirs  or  assigns. 

"There  was  a  sale  under  the  decree  described 
in  the  foregoing  paragraph  on  June  6,  1911, 
and  the  sherifF,  acting  under  an  order  of  sale 
issued  under  that  judgment!  conveyed  the  prop- 
erty to  Norman  G.  Kittrell,  Jr.  On  the  same 
day  Norman  G.  Kittrell,  Jr.,  conveyed  said 
property  to  M.  E.  Foster  and  H.  L.  Mitchell 
for  a  recited  consideration  of  $45,600,  paid  as 
follows:  $5,500  cash,  and  the  balance  of  $40,- 
000  evidenced  by  the  note  of  the  vendees,  of 
even  date  with  said  deed,  payable  to  the  order 
of  the  said  Norman  G.  Kittrell,  Jr.,  five  years 
after  date,  with  interest  at  the  rate  of  f  per 
cent,  per  annum,  to  secure  which  the  vendor's 
lien  was  retained  in  said  deed. 

'•By  deed  dated  August  28,  1911,  M.  E.  Fos- 
ter and  H.  L.  Mitchell  conveyed  said  property 
to  William  A.  Wilson,  for  a  recited  considera- 
tion of  $58,000,  in  the  following  manner :  $40,- 
000  by  the  assumption  of  the  note  of  Foster 
and  Mitchell  above  referred  to,  which  is  re- 
cited to  have  been  transferred  and  assigned  to 
Conrad  Schwartz,  and  $18>000  represented  by 
the  three  promissory  notes  of  said  Wilson,  two 
for  $5,000  each,  and  one  for  $8,000,  payable 
June  1,  1912,  bearing  interest  at  7  per  cent, 
to  secure  all. of  which  the  vendor's  lioi  waa  re- 
tained in  said  deed. 

"The  evidence  does  not  show  that  there  was 
any  equity  in  said  property  over  and  above  the 
amounts  named  in  the  judgment  of  September 
6,  1910,  which  were  superior  or  prior  to  the 
judgment  therein  rendered  for  the  defendant 
herein ;  but  we  find  that  the  said  Vaughan  and 
the  plaintiffs  herein  bi'lieved,  at  the  time  of  the 
execution  and  delivery  of  the  note  herein  sued 
upon,  that  there  was  an  equity  in  said  property 
which  would  be  beneficial  to  the  Central  Bank 
&  Trust  Company. 

"I   find   that   there   was  no  meeting  of  the 


board  of  directors  of  said  Central  Bank  ft  Trust 
Company,  nor  do  the  mrautes  show  any  such 
meeting,  at  which  any  of  these  transactions 
were  ever  discussed  or  authorized.  I  find  that 
the  board  of  directors,  as  such,  never  discussed, 
authorized,  or  ratified  the  act  of  F.  W.  Vaughan, 
as  president,  in  executing  the  note  of  July  2, 
1910,  upon  which  this  suit  is  predicated,  or  in 
procuriug  the  indorsements  of  the  plaintiffs 
thereon. 

"After  May  6,  1910,  the  Central  Bank  ft 
Trust  Company  ceased  to  do  business  in  the 
usual  course  of  business,  and  thereafter  its 
doors  were  closed;  but  there  were,  after  that 
time,  frequent  meetings  of  the  directors  of  said 
bank  in  reference  to  its  business." 

[1]  Appellants  have  grouped  their  aeveral 
assignments  of  error  and  sabmit  thereander 
but  one  proposition,  which  la  as  follows: 

"When  a  bank,  while  a  going  concern,  makes 
a  note  in  the  ordinary  course  of  business  as  a 
means  of  raising  money,  which  note  is  secured 
by  what  is  believed  by  the  president  and  direc- 
tors to  be  a  valuable  equity  in  real  estate,  and 
before  tlie  maturity  of  the  note  the  bank  goes 
into  liquidation  and  turns  over  to  another  iMUtk 
its  readily  convertible  assets  to  pay  its  deposi- 
tors,  but  the  president  is  appointed  'liquidating 
agent,'  and  the  directors  continue  to  hold  meet- 
ings, and  the  holder  of  the  note  given  to  borrow 
money  demands  payment,  and  the  liank  is  un- 
able to  pay  it,  but  the  money  can  be  raised  if 
the  president  and  'liquidating  agent'  will  ^ve 
the  note  of  the  bank  indorsed  by  three  parties, 
and  the  note  is  given  indorsed  by  three  parties 
(the  appellants),  which  note  is  received  by  the 
creditor  of  the  bank,  and  converted  into  cash, 
end  the  first  note  is  paid  snd  the  real  estate  re- 
leased and  reconveyed  to  the  bank,  the  indors- 
ers who  are  compelled  to  pay  the  note  last  giv- 
en are  entitled  to  recover  the  amount  from  the 
bank,  being  subrogated  to  all  the  rights  of  the 
holder  of  the  first  note,  and  the  bank  is  estopped 
to  deny  its  liability." 

We  do  not  tliink  this  proposition  can  be 
sustained.  It  assames  that  the  transaction 
between  Jones  and  the  appellee  bank  was 
one  which  arose  in  the  usual  course  of  busi- 
ness of  the  bank,  and  by  sach  transaction 
the  bank  became  bound  to  pay  Jones  upon 
demand  the  sum  of  $5,000.  It  seems  to  as 
that  it  was  an  extraordinary  and  unusaal 
proceeding  for  a  bank  to  borrow  money  for 
the  purpose  of  discharging  an  obligation  to 
itself  of  one  of  its  debtors.  If  by  the  con- 
veyance of  the  property  to  Jones  In  consid- 
eration of  the  $5,000  note  executed  by  him 
the  president  of  the  bank  only  Intended  to 
bind  the  property  received  by  the  bank  from 
Pye  as  security  for  his  indebtedness,  such 
an  agreement  might  have  been  permissible 
and  the  amonnt  received  from  Jones  credit- 
ed on  Pye's  indebtedness.  This  was  all  tliat 
the  Instrument  before  set  out  signed  by  7  ot  ' 
the  15  directors  of  the  bank  authorised,  and 
we  do  not  think  the  bank  was  bound  by  a^y. ' 
understanding  that  it  would  become  liable  t« 
Jones  for  the  $5,000.  The  statute  under 
which  appellee  bank  was  organised  and  6p- 
erated  contains  the  fbllowing  prorlsiOB: 

"The  board  of  directors  of  each  and  every 
bank  organized  under  this  act  shall  ineet  «t 
least  once  per  month  and  pass  upon  the  busi- 
ness of  the  bank  back  to  the  previous  meeting 
of  the  board,  and  shall  keep  a  written  record 
of  its  approval  or  disapproval  of  each  and 
every  loan,    *    •    •    and  no  bills  payable  shaQ 
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be  made  and  no  bins  sball  be  redigcounted  by 
the  bank  except  with  the  consent  of  the  board 
of  directors."  Section  6,  c.  10,  Acta  iBt  Called 
Session  29th  Jjtg. ;  article  378,  Rer.  Stat.  1911. 

It  seems  clear  to  us  that  the  Instrument 
before  set  out,  executed  by  less  than  a  ma- 
jority of  the  board  of  directors,  cannot  be 
regarded  as  a  written  record  of  the  consent 
of  the  board  of  directors  that  the  president 
could  borrow  from  Jones  the  K.OOO  and  bind 
the  bank  to  repay  the  loan. 

[2]  In  this,  Tlew  of  the  matter,  Jones  had 
no  enforceable  claim  against  the  bank.  If 
It  be  conceded,  however,  that  Jones  had  an 
enforceable  claim  against  the  bank  for  the 
$5,000,  the  president,  after  the  bank  had 
gone  into  liquidation,  had  no  authority  to 
execute  the  note  of  the  bank  for  said 
amount,  notwithstanding  the  fact  that  be 
was  acting  as  "liquidating  agent"  for  the 
bank.  White  ▼.  Tudor.  24  Tex.  639,  76  Am. 
Dec.  126;  Richmond  v.  Irons,  121  U.  S.  27,  7 
Sup.  Ct  788,  30  h.  Bd.  864;  Schrader  r. 
Bfonutactnrers'  Bank,  133  U.  S.  67,  10  Sup. 
Ct  238,  33  L.  Ed.  564.  We  think  the  note 
of  July  2,  1910,  for  the  payment  of  which 
apipellants  seek  reimbursement  from  the 
bank,  was  not  an  obligation  of  the  bank,  and 
therefore  it  cannot  be  held  liable  to  reim- 
burse appellants  for  the  payment  of  said 
note.  We  also  agree  with  the  trial  Judge 
that  there  is  no  question  of  estoppel  or  sub- 
rogation In  the  case. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  has  been  so 
ordered. 

Affirmed. 


JAMES  et  al  t.  DOSS  et  aL     (No.  936.) 

(Court  of  Civil  Appeals  of  Texas.     Amarill(x 

March  1,  1916.) 

1.  Pabthebship   «=>203  —  Dissolution  — 
Abateueht  and  Revival. 

An  action  by  plaintiffs  individually  to  re- 
cover certain  property  purchased  by  defendant 
j!rom  a  firm  composed  of  the  plaintiffis  would  not 
be  abated,  as  the  fact  that  there  was  no  part- 
nership when  the  suit  was  brought  was  a  mat- 
ter of  evidence  to  be  shown  at  the  trial. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  375;    Dec.  Dig.  <3=>203.] 

2.  EviDBNCB  «=9461(3)  —  Pabol  Evidenob  — 
CoNTBACT— Sale. 

Parol  testimony  was  inadmissible  to  show 
that  the  subject-matter  of  a  contract  of  sale  of 
personal  property  was  other  than  that  desig- 
jiated  by  the  contract. 

{Ed.    Note.— For   other  •  cases,    see   Evid^ce, 
Qent.  Dig.  i  2129;    Dec  Dig.  «=>461(3).J 

S^' Sales  iS=s38(8)  —  Contbaot  —  Fbaud  — 
..  Knowledoe  of  Buteb. 
jT  The  purchaser  under  a  contract  tor  the  sale 
tfTpersonal  property  signing  the  contract  without 
apy,  fraud  inducing^  him  thereto,  and  after  read- 
ingrit  and  having  it  read  to  him,  and  declaring 
.'that  it  was  correct  and  was  the  contrnot,  know- 
ing that  it  did  not  convey  certain  persona!  prop- 
erty, was  not  deceived  in  respect  to  the  proper- 
ty; described  and  conveyed  by  the  contract. 

[Ed.  Note.— Few  other  cases,  see  Sales,  Cent 
Dig.  I  77;'  Dea  Dig.   <3=>38(8).] 


4.  S-ALES  «=»38(7)— Fbaud— CoNCEAiMBNT. 
/Where  a  fact  lies  open,  equally  to  both  par- 

tlesNrith  full  opportunity  for  examination,  and 
the  buyer  undertakes  to  examine  for  himself 
without  relying  oU  the  seller's  statements,  it  is 
no  evidence  of  fraud  that  the  seller  knew  fac-ts 
not  known  to  the  buyer,  and  concealed  them 
from  hitn.J 

[Ed.  Hoie.—FoT  other  cases,  see  Sales,  Cent 
Dig.  I  75;   Dec.  Dig.  «=>38(7).] 

5.  Evidence  e=»461(3)  —  Pabol  Evidence  — 
Contbaot  or  Sale. 

In  the  absence  ot  fraud,  accident,  or  mis- 
take, it  is  not  permissible  to  prove  by  parol  that 
other  property  than  that  described  in  a  con- 
tract for  the  sale  of  personal  property  was  in- 
tended to  be  conveyed,  and  thereby  add  to  or 
contradict  the  contract  as  it  is  the  .  best  evi- 
dence of  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2131 ;    Dec.  Dig.  «=9461(3).] 

6.  Evidence  ®=9441(1)  —  Parol  Evidence  — 
Contbaot  Pabtlt  in  Wbitino. 

The  rule  that  where  there  is  a  verbal  con- 
tract and  part  of  it  is  reduced  to  writin|;,  parol 
evidence  may  be  offered  to  show  that  which  was 
not  contained  in  the  writing,  applies  only  when 
it  is  collateral  and  relates  to  a  subject  distinct 
from  that  to  which  the  written  contract  applies, 
and  which  is  not  so  closely  connected  with  the 
principal  transaction  as  to  form  a  part  of  it  'i 
[Ed.  Note.— For  other  cases,  •  see  Evidence; 
Cent  Dig.  J|  1745,  1756-1763,  1765,  1825, 
2080;   Dec  Mg.  «8=>441(1).] 

7.  Evidence  «=3397(2)  —  Wbitixn  ob  Obal 
CONTBACT— Pbesumption. 

Where  a  writing  is  couched  in  such  terms 
as  to  be  plain  and  without  any  uncertainty  as 
to  the  object  or  extent  of  the  agreement  it  is 
conclusively  presumed  that  the  whole  agreement 
of  the  parties  was  reduced  to  writing, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  <S=>397(2).] 

8.  Tbial  9=3252(6)  —  Insibuctions  —  Issues 
—Evidence. 

In  an  action  for  personal  property  consist- 
ing of  furniture  and  fixtures  claimed  not  to  have 
been  included  in  the  contract  of  sale,  a  charge 
that  defendant  in  reconvention,  might  recover 
a  stov&  was  properly  refused,  where  the  un- 
contradicted evidence  was  that  it  was  not  a  part 
of  the  furniture  and  fixtures. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
mg.i&00;  Dec  Dig.  <8s>252(5).] 

9.  Sales  «=>6d  —  Desobiftion  —  Conbtbuc- 

TION. 

A  contract  for  the  sale  of  personal  property, 
describing  "store  and  office  furniture  and  fix- 
tures, now  in  the  one-story  building  on  lot" 
etc_  and  "merchandise"  in  the  grocery  line, 
without  reference  to  an  invoice  except  to  fix  the 
price  of  merchandise,  did  not  cover  two  horses, 
a  delivery  wagon,  and  a  set  of  double  harness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  183;    Dec  Dig.  «=»e9.) 

Appeal  from  Donley  County  Court;  3.  O. 
Klllough,  Judge. 

Action  by  W.  M.  and  A.  S.  Doss  against  W. 
H.  James  and  another  with  plea  In  reconven- 
tion by  defendant  James.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Simpson  &  Steed,  of  Clarendon,  for  appel- 
lants. W.  T.  Link,  of  Clarendon,  for  appel- 
lees. 

HUFF,  C.  J.  The  appellees,  W.  M.  and  A. 
S.  Doss,  sued  appellants,  W.  H.  James  and 
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Luther  Skeltou,  for  two  horses,  one  deUvery 
wagon,  and  a  set  of  double  harness.  The 
appellants  answered  at  length  and  appellees 
replied  by  supplemental  petition  at  length. 
The  property  belongs  to  the  appellees.  If  It 
did  not  pass  by  a  certain  contract  of  sale, 
and  a  bill  of  sale  to  the  ai^>ellant  James, 
of  a  certain  grocery  business  and  the  furni- 
ture and  fixtures  of  the  office  and  stor& 

At  the  end  of  the  testimony  the  trial  court 
Instructed  the  Jury  that  the  property  sued 
for  did  not  pass  under  the  contract  of  sale 
and  the  bill  of  sale,  and  that  they  would 
find  for  the  appellees;  which  the  Jury  did, 
affixing  the  Talue  of  each  article,  and  Judg- 
ment was  rendered  accordingly.  There  Is 
no  assignment  that  the  court  erred  In  so 
instructing  a  verdict,  or  that  there  was  an 
issue  raised  by  the  evidence  for  the  Jury 
to  decide  The  assignments  presented  by  the 
brief  of  appellants  relate  to  the  refusal  of 
the  court  to  give  certain  requested  instruc- 
tions, and  to  his  action  in  sustaining  an  ex- 
ception to  the  ai^ellants'  plea  of  abatement 

[1]  The  eleventh  assignment,  which  is  the 
last  briefed,  asserts  error  in  the  action  of 
the  court  in  sustaining  the  exceptions  of  ap- 
pellees to  the  plea  in  abatement.  The  appel- 
lees sued,  as  individuals,  to  recover  the  prop- 
erty. It  is  asserted  the  property  was  pur- 
chased by  appellant  James  from  Doss  Bros., 
and  not  as  Individuals,  and  that  the  appellees 
make  no  allegation  tiiat  they  compose  the 
firm  of  Doss  Bros,  or  were  members  of  such 
firm.  If  the  property  did  not  belong  to  the 
individuals,  but  to  some  partnership,  it  might, 
under  certain  drcumstanees,  defeat  a  re- 
covery ;  but  we  do  not  see  how  this  should 
abate  the  suit  If,  when  the  suit  was 
brought,  there  was  no  partnership,  the  prop- 
erty would  belong  to  the  individual  mem- 
bers of  the  former  {Wjrtnershlp.  This  was  a 
matter  of  evidence,  to  be  produced  upon  the 
trial.  We  see  no  material  error  committed 
by  the  trial  court  In  sustaining  the  excep- 
tion.   This  assignment  will  be  overruled. 

[2]  The  first  three  assignments,  the  eighth, 
and  the  ninth  assignments  assert  there  was 
error  in  refusing  the  specially  requested 
charges  of  appellants,  requested  by  them 
therein.  Under  each  of  the  assignments  the 
following  proposition,  or  one  similar,  is  made: 

"Matters  of  consideration  may  be  shown  by 
parol  testimony  where  such  testimony  shows 
that  certain  articles  of  property  were  a  part  of 
the  consideration  for  a  written  contract.  The 
person  claiming  said  articles  of  property,  as  a 
part  of  the  consideration  for  said  contract,  is 
entitled  to  liave  the  jury  instructed  to  find  in 
fnrnr  of  his  daim,  provided  they  believed  such 
testimony." 

In  this  case  the  appellees  owned  a  grocery 
store  in  the  town  of  Clarendon,  and  through 
the  assistance  of  one  Moore,  a  contract  of 
sale  was  effected  with  appellant  James.  A 
contract  was  reduced  to  writing,  which  the 
parties  signed  on  the  6th  day  of  August, 
1915.  The  clause  bearing  on  the  question  at 
issue  Is  as  follows: 


"Doss  Bros,  sell  to  W.  H.  James  their  store 
and  office  furniture  and  fixtures,  now  in  their 
store  building  on  lot  3,  block  1,  in  Clarendon, 
Texas,  for  an  agreed  consideration  of  $1,350.00; 
also  their  stock  of  merdiandise  in  same  building 
at  the  inventory  price  of  same,  of  all  merchan- 
dise as  invoiced  to  them  recently  by  M.  W. 
Headrick,  and  all  other  merchandise  at  the 
wholesale  coat  of  same  with  freight  and  dray  age 
added,  and  inventory  of  same  wUl  begin  as  soon 
after  the  signing  of  this  contract  as  it  is  con- 
venient to  do  so,  to  both  parties  hereto. 

"Party  of  the  second  part  a^ees  to  accept 
said  fixtures  at  the  price  named  and  the  mer- 
chandise as  Invoiced  in  accordance  with  this 
contract,  as  soon  as  same  is  invoiced  and  the 
aggregate  value  thereof  computed,  and  to  pay 
for  the  same  in  accordance  with  agreement  by 
and  between  parties,"  etc. 

On  the  day  following  a  bill  of  sale  was  ex- 
ecuted by  appellees  to  James,  which  descril)- 
ed  the  property  as  follows: 

"All,  of  the  goods,  wares  and  merdiandise,  as 
per  the  inventory  made  this  date  of  same,  also 
of  the  store  and  office  furniture  and  fixtures,  all 
while  in  the  one-story  compoiiition  roofed  brick 
building  located  on  lot  3,  block  1,  in  Clarendon, 
Texas,  being  the  store  building  now  occupied  by 
us  as  a  grocery  store,"  etc. 

When  James  went  to  the  store  to  look  at  it, 
he  was  shown  the  Headrick  invoice,  which 
was  in  a  book  and  which  showed  a  complete 
Inventory  of  the  groceries.  After  totaling  the 
amount  of  groceries  and  leaving  some  blank 
pages,  following  it  on  a  page  headed  "Fix- 
tures," the  items  were  entered  showing  the 
fixtures  and  total  for  fixtures,  $1,585.  A 
line  was  then  drawn  under  this  total.  Fol- 
lowing tm  the  same  page  are  the  items,  "One 
delivery  wagon  and  harness,  $158.35;  two 
horses,  $140.00."  These  two  last  items,  it  Is 
admitted  by  the  parties  hereto,  are  the  prop- 
erty in  question.  James  claims  this  property 
was  to  have  gone  to  him  under  the  $1,950 
consideration  for  furniture  and  fixtures. 

The  appellees  testify  to  the  contrary.  We 
do  not  think  the  propositions  of  appellants 
applicable  to  this  character  of  contracts,  and 
the  facts  of  this  case.  The  consideration  in 
this  case  received  for  the  $1,350  agreed  to  be 
paid  was  contractual  in  Its  nature.  It  was 
not,  in  its  nature,  a  receipt  for  money,  which 
may  be  explained.  The  appellants  sought  to 
have  the  written  contract  with  reference  to 
the  subject-matter  therein  conveyed  shown 
to  be  other  than  the  writing  designated,  and 
thereby  contradict  the  writing  by  parol.  This 
is  not  permissible.  Matheson  v.  C-B  Live 
Stock  Co.,  176  S.  W.  734,  in  which  this  court, 
through  Judge  Hall,  discussed  this  question 
and  reviews  various  authorities.  McCullough 
V.  Bank,  58  Tex.  Civ.  App.  100,  123  S.  W.  430; 
Rapid  Transit  Co.  v.  Smith,  98  Tex.  683,  86 
S.  W.  322;    17  Cya  650    (g). 

The  fburth,  fifth,  and  seventh  assignments 
urge  that  the  trial  court  erred  in  refusing  to 
charge  the  Jury  in  effect  if  the  verbal  con- 
tract was  that  the  property  sued  for  was 
agreed  to  pass  by  the  transfer,  and  that 
through  the  fraud  of  the  appellees  it  was 
omitted  from  the  writing,  the  Jury  should 
find    for   appellants. 

The   appellant  James  contends  that  the 
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property  sned  for  waa  so  to  pasa,  wbile 
Moore,  the  agent  who  brought  about  the  trade, 
and  the  appellees  contend  it  was  not  to  be 
in  the  trade.  James  contends  that  one  Be- 
vllle,  who  drafted  the  contract  at  the  Instance 
of  Moore,  left  out  this  particular  property. 
Mr.  Bevllle  testified  that  Mr.  Moore  came 
to  him  to  draw  the  contract  and  told  him  to 
draw  it  Just  like  the  contract  from  Head  rick 
to  Doss  Bros.,  when  they  purchased  from 
bim,  except  he  said  the  wagon,  team,  and 
harness  were  not  in  the  trade,*  and  should  not 
be  Included  In  the  contract,  and  also  some 
land  that  figured  ta  the  Headrldc  contract. 
James  testified: 

That  be  and  Doss  went  to  BeviUe's  office  to 
draw  up  the  contract,  and  Beville  said  Moore 
had  already  told  him  to  draw  the  contract,  and 
be  then  said  to  come  back  in  30  minutes  and  he 
would  have  it  ready,  and  that  they  went  back 
and  signed  the  contract  "Before  we  signed  it, 
Beville  handed  me  a  copy  and  W.  M.  Doss  a 
copy,  and  he  kept  a  copy  and  read  it  all  aloud  to 
D8,  and  I  read  it  myself,  and  when  be  finished  he 
■aid,  'Now  is  that  correct— is  that  your  con- 
tract?' I  said  it  was  and  then  signed  up  the 
contract" 

He  also  testified,  after  Beville  told  him 
Moore  bad  asked  him  to  draw  the  contract: 

"We  (James  and  Doss)  told  him  what  to  put 
in  it,  but  I  did  not  know  then  that  he  had  been 
loaded." 

[3, 4]  The  appellant  James  was  not  IndoK^' 
ed  to  sign  the  contract  without  knowing  its 
contents.  He  read  the  contract  and  It  was 
read  to  blm.  He  then  declared  the  writing 
was  correct  and  that  it  was  the  contract 
There  was  no  fraud  inducing  him  to  sign  a 
contract  that  was  not  the  contract  He  knew 
then  it  did  not  convey  the  horses,  wagon, 
and  harness.  If  the  agreement  was  that  they 
should  be  conveyed,  he  then  knew  the  con- 
tract did  not  convey  them,  and  did  not  in- 
clude them,  and  he  should  not  have  signed 
the  contract  We  cannot  conceive  of  a  fair- 
er method  to  all  parties  than  was  used  in 
this  case  in  getting  before  them  the  exact 
terms  of  the  writing.  There  was  not  the 
least  deception  that  we  can  perceive  in  get- 
ting James  to  si{;n  a  contract  which  was  not 
the  contract /james  did  not  rely  on  repre- 
sentations miNe  to  him 'as  to  its  contents, 
but  read  and  had  it  read  to  him.  Before  he 
signed  he  knew  as  much  about  it  as  he  ever 
knew.  If  he  had  not  known  the  contents 
before  he  signed  it,  and  relied  upon  repre- 
sentations as  to  its  contents,  the  law  would 
not  require  of  blm  diligence  to  learn  the 
contents.  This  case  does  not  fall  under  the 
rule  announced  in  Labbe  v.  Corbett,  69  Tex. 
603,  6  8.  W.  808;  Taber  v.  Eyler,  162  a  W. 
490.  Where  a  fact  lies  open,  equally  to  both 
parties,  with  equal  opportunities  for  exam- 
ination, and  the  vendee  undertakes  to  exam- 
ine for  himself  without  relying  on  state-' 
ments  of  the  vendor,  it  is  not  evidence  of 
fraud  in  such  case  that  the  vendor  knew 
flicts  not  known  to  the  vendee,  and  conceals 
ttma  from  him.  In  this  case  there  was  no 
nqtresentation  made  as  to  the  contents  of  the 
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writing  upon  which  James  claims  to  have  re- 
lied, and  to  have  been  deceived  thereby. 
Hawkins  v.  Wells,  17  Tex.  Civ.  App.  360,  43 
S.  W.  816;  Btlth  V,  Graham,  146  S.  W.  661; 
Carson  v.  Housels,  61  S.  W.  291,  and  cases 
by  this  court;  Wright  v.  Bott,  163  S.  W. 
360;  Parker  v,  Shrimsher,  172  S.  W.  170 
(10  and  11).  The  court  properly  refused  the 
charges  requested  as  to  fraudTS-V-   -  ' 

[S]  By  some  of  the  above  assignments  and 
the  propositions  thereunder.  It  appears  that 
the  appellant  contends  that  the  Intention  of 
the  parties  to  a  written  contract  may  be 
shown  by  parol.  The  written  contract  is  the 
best  evidence  of  the  Intention  of  the  parties 
to  the  agreement  All  previous  negotiations 
and  agreements  are,  as  a  rule,  merged  In  the 
writing.  In  the  absence  of  fraud,  accident, 
or  mistake.  It  is  not  permissible  to  prove  that 
other  property  than  that  described  In  the 
writing  was  Intended  to  be  conveyed, '  and 
thereby  add  to  or  contradict  the  writing. 

[a]  It  is  also  contended  that,  when  there 
is  a  verbal  contract  and  part  of  it  is  re- 
duced to  writing,  parol  may  be  offered  to 
show  that  which  was  not  contained  In  the 
writing.  This  rule  applies  only  when  It  is 
collateral.  It  must  relate  to  a  subject  dis- 
tinct from  that  to  which  the  written  con- 
tract ai^lies.  It  must  not  be  so  closely  con- 
nected with  the  principal  transaction  as  to 
form  part  of  it. 

[7](When  the  writing  is  couched  in  such 
terms  as  to  be  plain  and  without  any  uncer- 
tainty as  to  the  object  or  extent  of  the  en- 
gagement, it  Is  conclusively  presumed  that 
the  whole  engagement  of  the  parties  was  re- 
duced to  writing.  Seltz  v.  Brewer,  141  U.  S. 
610, 12  Sup.  Ct  46,  36  L.  Ed.  837. 

"To  allow  a  party  to  lay  the  foundation  for 
such  parol  evidence  by  oral  testimony  that  only 
part  of  the  agreement  was  reduced  to  writing, 
and  then  prove  by  parol  the  part  omitted,  would 
be  to  work  in  a  circle,  and  to  permit  the  very 
evil  which  the  rule  was  designed  to  prevent" 
Thompson  v.  Libby,  34  Minn.  374,  26  N.  W.  1 ; 
Sunderland  v.  Hackney  (Mo.)181  S.  W.  1192 ; 
Fnqua  V.  Pabst,  etc.,  36  S.  W.  479. 


^ 


[8]  In  addition  to  what  has  been  said  un- 
der the  assignments  first  herein  mentioned, 
we  notice  the  charge  under  the  ninth  assign- 
ment sought  the  recovery  of  an  oil  stove, 
which  It  Is  contended  was  on  the  Headrlck 
Invoice,  and  part  of  the  fixtures,  and  valued 
at  $5,  for  which  appellants  sue  in  reconven- 
tion. If  the  charge  had  been  so  framed  as 
to  submit  the  issue  whether  the  stove  was  In 
the  store,  and  part  -of  its  fixtures,  when  the 
contract  was  drawn,  it  would  have  been 
proper  to  have  given  it,  if  the  facts  would 
support  a  finding  that  It  was  purt  of  the 
fixtures  at  the  time  of  the  ctmtract;  but  the 
evidence  Is  uncontroverted  that  it  was  not  a 
part  of  the  furniture  or  fixtures  at  the  time 
of  the  trade,  but  was  then  in  the  possession 
of  Moore  and  not  part  of  the  store.  Bven  if 
the  charge  had  been  otherwise  correct,  under 
the  facts  of  this  case  the  court  properly  re- 
fused the  charge. 
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[t]  The  tentb  assignmeiit  Is  a  complaint 
lodged  on  the  ground  that  the  trial  court  re- 
fused to  Instruct  the  Jury  as  follows: 

"Tou  are  instructed  that  a  fair  and  reasonable 
interpretation  of  the  contract  introduced  in  evi- 
dence shows  that  the  property  sued  for  by  the 
plaintiff  is  included  in  the  terms  thereof,  and 
that  said  written  contract  does  cover  and  convey 
all  the  property  listed  on  the  original  Headrick 
inventory.  Ton  are  therefore  charged  that  if 
you  find  and  believe  from  the  evidence  that  the 
property  sued  for  by  the  plaintiff  was  included 
on  the  said  Headrick  inventory,  then  it  will  be 
your  duty  to  find  for  the  defendant  and  against 
the  plaintiff." 

The  horses,  wagon,  and  harness  cannot  be 
said  to  fall  under  the  description  of  "store 
and  office  furniture  and  fixtures,  now  in  the 
one-story  building  on  lot,"  etc.,  for  the  con- 
sideration of  $1,350.  Certainly  they  were 
not  included  under  the  term  "merchandise" 
tn  the  grocery  line.  It  will  be  noted  that 
the  Headrick  invoice  was  not  referred  to  ex- 
cept to  get  the  price  of  the  merchandise  in- 
voiced by  Headrick.  Furniture  and  fixtures 
were  purchased  In  a  lump  sale  and  at  an 
agreed  price,  $1,350.  The  Headrick  invoice 
had  nothing  to  do  with  that  part  of  the  con- 
tract. The  property  sued  for  did  not  fall 
under  store  and  office  fixtures  then  in  the 
building.  The  court  was  correct  in  refusing 
the  charge  as  requested.  If  there  was  am- 
biguity in  the  contract,  which  we  do  not 
find,  as  applied  to  the  facts  of  this  case.  It 
may  be  that  it  should  have  been  submitted 
as  a  question  whether  the  property  was  In- 
cluded in  the  contract  and  whether  it  was 
intended  that  the  Headrick  Inventory  was  in- 
tended to  describe  the  property  conveyed; 
but  the  court,  under  this  contract  as  we 
view  it,  was  not  authorized  to  Instruct  that 
under  the  written  contract  the  property  sued 
for  was  conveyed,  and  that  all  property  in 
the  original  Headrick  invoice  was  covered 
by  It.  We  believe  the  trial  court  took  the 
correct  view  of  this  case  and  properly  refus- 
ed the  charges  requested.  There  is,  as  stat- 
ed by  us  in  the  outset,  no  complaint  that  the 
trial  court  Instructed  a  verdict  for  the  ap- 
pellees, and  we  think  the  requested  charges 
were  properly  refused.   • 

The  case  will  be  affirmed. 


JOYCE  V.  CITT  OP  MT.  VERNON. 
(No.  1678.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  24,  1916.) 

1.  Deeds   iS=>155  —  CowDrrioNS  —  Constbuo- 
TioN  OF  Deed. 

A  deed  donating  land  to  the  trustees  of  a 
town  for  the  purpose  of  building  an  academy  and 
providing  that  if  such  trustees  laid  off  the  land 
into  lots  and  sold  them  and  applied  the  proceeds 
to  the  building  of  an  academy,  then  the  grantors 
relinquished  their  right,  title,  and  interest,  did 
not  show  an  intention  to  make  the  application 
of  the  proceeds  to  the  construction  of  the  acad- 
emy a  condition  precedent  to  the  vesting  of  ti- 
tle in  the  trustees  and  the  title  vested  when  the 


land  was  sulKlivided  into  lots,  as  otherwise  thr 
trustees  would  have  no  title  whidi  they  couM 
convey  upon  contemplated  sales. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {§  488-495;    Dec.  Dig.  <8=»155.] 

2.  MtJNlCIPAL    COBPOBATIONS    lS=>42— Towx 

Sites— Evidence— Plats. 

A  copy  of  a  plat  claimed  to  be  a  plat  of  a 
town  site  showed  that  the  blocks  east  of  B. 
street  were  numbered  consecutively  from  1  to  15, 
that  those  west  of  R.  street  were  numbered  from 
15  to  24,  that  those  between  R.  street  and  T. 
street,  one  block  west,  were  numbered  15, 18, 19, 
22,  and  23,  while  those  west  of  T.  street  werr 
numbered  16,  17,  20,  21,  and  24.  Another  plat 
claimed  to  be  a  plat  of  the  town  site  showed 
the  west  side  of  T.  street  as  the  boundary  liar 
of  the  town  site,  thus  omitting  the  blocks  west 
of  T.  street  and  showing  the  other  blocks  to  be 
numbered  as  shown  on  the  first  plat.  Held,  that 
the  numbering  indicated  that  the  blocks  were 
all  a  part  of  one  subdivision,  and  that  if  those 
shown  on  the  second  plat  were  a  part  of  the 
original  town  site,  those  west  of  T.  street  were 
also  a  part  of  it,  and  hence  a  judgment  based 
upon  a  finding  that  the  west  line  of  T.  stre«t 
was  the  west  line  of  the  town  site  was  misap- 
ported  by  and  contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  f§  118,  119 ;  Dec  Kg. 
<g=342.] 

3.  Evidence    ®=»379  —  DoctrMBNTABT   Evi- 
dence—Maps  AND  Plats. 

A  plat  claimed  to  be  a  plat  of  a  town  lite 
which  was  either  copied  from  another  plat,  the 
authenticity  of  which  was  not  proved  and  the 
absence  of  which  was  not  accounted  for,  or  was 
based  on  a  survey  not  made  in  conformity  to  the 
subdivision  of  the  land  made  by  the  town  trus- 
tees and  made  from  no  data  except  the  old  plat 
mentioned  and  the  field  notes  set  out  in  the  deed 
of  the  town  site  to  the  town  trustees,  was  inad- 
missible in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  1656 ;   Dec  Dig.  <8=>379.] 

4.  Evidence    €=>379  —  Dooumkntabt   Evi- 
dence— Maps  and  Plats. 

A  plat  copied  from  an  alleged  plat  of  a  town 
site  which  was  not  shown  to  be  the  original 
or  correct  plat  of  the  town  site  or  to  be  lost  or 
destroyed  or  for  other  reasons  not  to  be  prodnc- 
ible,  was  not  admissible,  except  to  show  that  the 
laud  had  been  laid  off  into  lots,  as  required  br 
a  conveyance  of  the  town  site  to  the  town  trus- 
tees. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  1656 ;  Dec.  Dig.  «=>379.] 

Appeal  from  District  Court,  Franklin  (boun- 
ty;  J.  A.  Ward,  Judge. 

Suit  by  the  City  of  ML  Vernon  against  J. 
W.  Joyce.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

R.  T.  Wilkinson,  of  Mt  Vernon,  for  appel- 
lant Ix  W.  Davidson  and  B.  O.  Shurtleff, 
both  of  Mt  Vernon,  for  appellee. 

WILLSON,  C.  J.  The  suit  was  by  appellw 
to  recover  the  title  and  possession  of  a  strip 
of  land  claimed  by  appellant  to  be  a  part  of 
block  21  (according  to  the  plat  of  the  town 
of  Mt  Vernon),  owned  by  htm,  but  which 
appellee  claimed  to  be  a  part  of  Taylor  street 
in  said  town.  The  trial  court  found  in  faror 
of  appellee's  contention,  and  rendered  Judg- 
ment accordingly. 

It  appeared  from  the  evidence  admitted  at 
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tlie  trial  that  In  April,  1849,  one  Keith  and 
his  wife,  by  a  quitclaim  deed,  donated  and 
conveyed  to  certain  parties  as  trustees  of  the 
town  of  Mt.  Vernon  a  tract  of  land  802  yaras 
wide  by  383  varas  long,  describing  same  by 
metes  and  bounds,  on  conditions  stated  in 
the  deed  as  foUowa: 

"We,  the  aaid  Stephen  Kath  and  Rebecca 
Keith  have  donated  to  the  trustees  of  the  town 
of  Mt.  Vernon,  and  their  successors  in  office, 
the  above-descnbed  tract  of  land  for  the  pur- 
pose of  building  an  academy  for  the  purpose  of 
promoting  education.  Now  if  the  said  trustees 
aforesaid  lay  off  said  laud  into  lota  and  sell 
them  and  apply  the  proceeds  to  the  building  of 
said  academy,  then  we,  the  said  Stephen  Keith 
and  Rebecca  Keith  his  wife,  do  reUnquish  all 
oar  right,  title  and  interest,  and  forever  qnit- 
daim  to  said  land." 

[1]  Appellant  Insisted  in  the  court  below, 
and  Insists  here,  that  the  testimony  was  not 
snfficlent  to  show  an  acceptance  of  the  dona- 
tion, and  that  the  deed  therefore  was  inad- 
missible as  evidence;  and,  further.  If  the 
deed  was  admissible,  notwithstanding  the  ab- 
sence of  proof  that  the  donation  had  been 
accepted,  that  the  Judgment  nevertheless  was 
not  warranted  because  it  was  not  shown,  he 
asserts,  that  the  land  was  laid  off  into  lots, 
sold,  and  the  proceeds  applied  to  the  build- 
ing of  an  academy.  It  is  true,  we  think,  that 
it  was  not  shown  that  the  proceeds  of  the 
sale  made  of  the  lots  were  devoted  to  the 
construction  of  an  academy.  But  If  the  deed 
should  be  construed  as  requiring  the  trus- 
tees, as  a  condition  precedent  to  the  vesting 
of  title  in  them,  to  not  only  subdivide  the 
land  into  lots,  but  also  to  sell  same  and  use 
the  proceeds  In  building  an  academy,  the  ti- 
tle could  never  thereby  vest  in  them,  for  If 
the  deed  should  be  so  construed,  the  trustees, 
instead  of  being  such  for  the  town  of  Mt. 
Vernon,  as  they  were  declared  therein  to  be, 
would  be  mere  agents  for  the  grantors,  with 
power  to  subdivide  and  then  negotiate  sales 
of  the  land  and  use  the  proceeds  in  con- 
structing an  academy.  That  snch  was  not 
the  Intention  of  the  grantors  is  clear  from 
the  face  of  the  Instrument  Evidently  their 
Intention  was  to  pass  the  title  to  the  trus- 
tees if  and  when  they  laid  off  the  land  Into 
lots;  for  the  grantors,  it  is  plain,  contem- 
plated a  sale,  and  conveyances  of  the  title 
by  the  trustees  to  purchasers,  when  the  land 
was  subdivided  into  lots.  This  could  not 
have  been  done  if  the  title  did  not  vest  in 
the  trustees  when  they  had  laid  the  land  off 
Into  lots,  for  they  could  not  have  passed  to 
purchasers  a  title  they  did  not  have.  The 
purpose  and  intent  of  the  parties  as  evidenc- 
ed by  the  language  used  in  the  instrument 
should,  of  course,  control  in  construing  its 
meaning.  That  purpose  and  Intent  as  so  dis- 
closed was,  we  think,  to  vest  the  title  to  the 
land  in  the  trustees  when  they  subdivided  It 
into  lots.  If  the  deed  should  be  so  con- 
strued, then  the  question  to  be  determined  to 
disclose  appellant's  contention  with  refer- 
ence to  this  phase  of  the  case  is  this:    Was 


there  testimony  to  support  a  finding  that  the 
trustees  had  the  land  laid  off  into  lots?  If 
there  was  such  testimony,  then,  of  course, 
appellant's  objection  to  the  admissibility  of 
the  deed  on  the  ground  that  there  was  not, 
as  well  as  his  contention  that  the  Judgment 
was  not  warranted  because  of  the  absence  of 
such  testimony,  was  without  merit.  We  are 
of  opinion  there  was  testimony  to  support 
such  a  finding,  but,  as  the  cause  Is  to  be  re- 
manded for  a  new  trial,  will  not  discuss  it, 
further  than  to  say  that  It  appeared  that  as 
long  ago  as  1871,  at  least,  the  land  had  been 
subdivided  into  lots  and  streets,  and  had  be- 
come and  is  yet  the  site  of  the  city  of  Mt 
Vernon.  There  was  no  direct  testimony  that 
the  subdivision  was  made  by  the  trustees, 
but  the  circumstances  were  such,  we  think, 
as  to  warrant  the  Inference  that  it  was  made 
by  them. 

The  witness  Weaver  identified  a  map  or 
plat  offered  by  appellee  as  evidence  as  a  copy 
made  by  him  In  1870  or  1871  of  a  plat  of  the- 
town  of  Mt  Vernon,  then  in  the  possession 
of  one  John  A.  Brooks.  The  court  admitted, 
the  plat  over  appellant's  objection  thereto  on 
the  grounds:  (1)  That  it  was  Irrelevant,  Im- 
material, and  hearsay;  and  (2)  that  it  had 
not  been  shown  that  the  Brooks  plat  was  the 
original  nor  a  correct  plat  of  the  town ;  and 
over  appellant's  objection,  on  the  ground  that 
same  was  hearsay  and  immaterial,  permit- 
ted Weaver  to  testify  that  "the  people  who 
sold  property  in  Mt  Vernon  and  who  ovmed 
property  in  said  town  recognized  the  Brooks 
plat  as  a  true  and  correct  plat  of  the  town." 
The  plat  in  question  was  as  follows: 
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It  was  shown  that  In  1897  the  commission- 
ers' court  of  Franklin  county  employed  J.  H. 
King  and  G.  E.  Cowan  to  resurvey  the  Mt. 
Vernon  site  tract  of  land,  and  so  established 
the  location  of  the  streets  and  blocks  in  the 
town,  and  that  King  and  Cowan  In  1898  re- 
ported the  result  of  a  survey  they  had  made- 
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Cowan  testified  that  In  making  the  survey 
he  and  King  used  a  plat  which  King  ob- 
tained from  Charlie  Vaugban,  and  which 
purported  to  be  a  copy  of  the  original  plat 
The  Vaughan  plat  was  not  offered  in  evi- 
dence and  we  do  not  know  from  the  record 
whether  it  was  like  either  the  King  and  Co- 
wan plat  or  the  Weaver  plat  or  not  The  court 
admitted  as  evidence  the  report,  Including 
the  plat  attached  thereto  copied  above,  made 
by  King  and  Cowan,  over  apptilant's  ob- 
Jectlcm  thereto  on  the  grounds:  (1)  That 
«ame  was  immaterial,  Irrelevant  and  hear- 
say; and  (2)  that  the  original  plat  of  the 
town  was  the  best  evidence. 

[2-4]'  The  court  by  his  judgment  determined 
that  Taylor  street  was  located  where  it  is 
shown  on  the  King  and  Cowan  plat  to  be. 
If  his  determination  is  correct,  then  It  is 
plain  that  the  fractional  lots  or  blocks 
marked  "16,"  "17,"  "20,"  "21."  and  "24,"  on 
the  Weaver  plat  are  not  a  part  of  the  town 
site.  And  yet  the  numbering  of  those  lots 
«r  blocks,  when  looked  to  in  connection  with 
the  numbering  of  the  blocks  lying  immediate- 
ly east  of  Taylor  street,  if  It  does  not  show, 
tends  strongly  to,  that  they  were  a  part  of 
that  site.  The  blocks  east  of  Rusk  street  it 
will  be  observed,  are  numbered  consecutively 
from  1  to  14,  inclusive,  on  each  of  the  plats; 
and  west  of  Rusk  street,  consecutively  from 
15  to  24,  Inclusive,  on  the  Weaver  plat;  while 
on  the  King  and  Cowan  plat  the  blocks  west 
of  that  street  instead  of  being  numbered 
consecutively,  are  numbered,  respectively,  15, 
18,  19,  22,  and  23.  To  our  minds  the  num- 
bering iudicates  that  the  lots  and  blocks 
numbered  from  1  to  24,  inclusive,  were  all 
a  part  of  one  and  the  same  subdivision  made 
of  a  tract  of  land,  and  that  if  those  shown 


on  the  King  and  Cowan  plat  wa«  a  part  of 
the  original  town  site  those  numbered  18, 
17,  20,  21,  and  24  also  were  a  part  of  It 
If  they  were,  then  it  is  plain  that  the  west 
boundary  line  oC  Taylor  street  Is  not  the 
west  boundary  line  of  the  town  site  tract 
as  shown  by  the  King  and  Cowan  plat  and 
determined  by  the  oouit,  but  that  same  Is 
east  of  that  line  the  width,  as  it  may  be 
determined  to  be,  of  said  lots  or  blocks  num- 
bered le,  17,  20,  21.  and  24.  If  therefore,  we 
thought  the  King  and  Cowan  map  was  ad- 
missible as  evidence  to  show  the  location  of 
Taylor  street,  we  wonld  feel  bound  to  re- 
verse the  Judgment  because  unsupported  by 
and  contrary  to  the  evidence.  But  we  do 
not  think  the  plat  was  admissible.  If  it  was 
not  a  copy  of  the  Vaughan  plat,  the  authentic- 
ity of  which  as  the  original  plat  was  not 
proven,  nor  the  absence  of  which  was  not 
accounted  for,  it  appeared  to  have  been  based 
on  a  survey  not  shown  to  been  in  conformity 
to  the  subdivision  of  the  Keith  land  made 
by  the  trustees;  for  the  only  data,  except 
the  Vaughan  plat,  tgie  testimony  showed 
ETlng  and  Cowan  to  have  had  when  they 
resurveyed  the  land  was  the  field  notes  there- 
of as  set  out  in  the  deed  of  the  Keiths  to  the 
trustees.  Nor  do  we  think,  in  the  absence, 
as  was  the  case,  of  a  proper  predicate  for 
its  introduction  as  evidence,  the  Wearer  plat 
was  admissible.  It  was,  admittedly,  a  copy 
of  the  Brooks  plat,  and  It  was  not  shown 
that  the  Brooks  plat  had  been  lost  or  de- 
stroyed, or  for  other  reason  was  not  pro- 
duclbla  We  know  of  no  rule  of  evidence 
which  authorized  the  admission  of  the 
Weaver  plat  for  any  other  purpose  than  to 
show  that  the  land  had  been  "laid  off  into 
lots,"  in  the  absence  of  proof,  showing 
either  directly  or  drcumstantiaUy,  that  the 
Brooks  plat,  of  which  it  was  a  copy,  was 
the  original  or  a  correct  plat  of  the  town 
site  tract,  and  in  the  absence  of  further 
proof  showing  that  it  conld  not  be  produced 
as  evidence. 

If,  treating  the  plats  as  a  part  of  the 
evidence,  it  nevertheless  was  not  sufficient 
to  support  the  Judgment  rendered,  of  course 
if  they  should  not  be  considered  as  a  part 
of  It,  as  we  think  they  should  not  the  tes- 
timony was  not  sufficient  On  that  ground, 
therefore,  the  Judgment  wUl  be  reversed, 
and  the  cause  will  be  remanded  for  a  new 
trlaL 


iETNA  LIFE  INS.  CO.  v.  EL  PASO  ELEC- 
TRIC RY.  CO.    (Na  526.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  10,  lOlu.     Rehearing  Denied 

March  30,  1916.) 

L  iNStTRARCE  $=>435— Casttaltt  Insttbancb 
— CoNSTBUCTioN  OF  CoNTBACT— Risk. 

Under  an  employer's  liability  policy  issued 
to  an  engineering  corporation  and  to  plaintiff 
electric  railway  company,  including  under  a  de- 


4s>For  otber  caaea  see  aam*  topic  and  KET-NUMBER  In  all  Ke7-Nttmb«r«d  DIseata  and  Indexaa 
*Appllcatlon  tor  writ  of  error  pending  In  Supreme  Court. 


Digitized  by 


Google 


Tex.) 


JETNA  LIFE  INS.  00.  v.  EL  PASO  ELECTJIIC  RY.  00. 


629 


acription  of  the  business  "track  and  OTerbcad 
construction  worlc,  including  the  operation  of 
work  cars,"  where  an  employ^,  while  engaged  in 
repair  work  for  the  engineering  company  under 
an  agreement  between  the  two  companies,  was 
injured  when  a  tower  car,  standing  on  or  near 
the  street  car  tracks,  was  run  into  by  a_  street 
car  as  the  result  of  the  motorman's  negligence, 
and  had  recovered  of  the  street  railway  on  the 
theory  that  he  was  its  employe  at  the  time  of 
hia  injury,  the  loss  sustained  by  the  injury  waja 
within  the  terms  of  the  policy;  as  the  nsk 
was  not  limited  to  injury  "by  reason  oC  over- 
head construction  work,  but  extended  to  perils 
necessarily  incident  to  such  work. 

[Ekl.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1144;   Dec  Dig.  <S=»435.] 

2.  iNSxnuROE  «=9l46(3)  —  CoNSTBUcnoR   or 

CONTBACT. 

A  contract  of  Insurance  will  be  construed 
strictly  against  the  insurer  and  liberally  in  fa- 
vor of  the  insured,  and,  if  the  words  admit  of 
two  constructions,  the  one  most  favorable  to  the 
insured  will  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  296;   Dec.  Dig.  <8=>146(3).] 

3.  Insubancb  «=>435— Emploteb'b  Liabim- 

TT   INSUBAHCB— CONSTBtrCTION. 

Under  a  provision  in  an  employers  liability 
poUcy  issued  to  a  street  railway  and  to  an  en- 
gineering company,  providing  that  claims  aris- 
faig  by  reason  of  injury  to  or  the  death  of  per- 
aons  whose  compensation  is  excluded  were  not 
covered,  it  was  immaterial  whether  an  injured 
employe  was  in  the  employ  of  the  railway  or  the 
engineering  company  at  the  dme  of  his  injury, 
and  that  the  compensation  of  the  negligent  mo- 
torman  was  not  included  in  the  policy,  »•  the 
clause  is  not  limited  to  cases  in  which  injury 
is  caused  "by"  persons  included  in  the  poUcy, 
but  covers  injury  "to"  such  persona. 

[Ed.  Note.— For  other  oaaes,  see  Insurance, 
Cent  Dig.  I  1144;    Dec.  Dig.  «=>435.] 

4.  insmAifCE   <s=>640(l)— 0«rBireE9— Plkad- 

In  such  case,  any  defense  available  nnder 
Buch  provision  was  an  affirmative  defense  which 
it  waa  necessary  to  plead. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent    Dig.    U   1554,    1609-1812,    1614,    1616, 
ie22-lffi4;    Dec,  Dig.  «=3640(1).] 
B.  Iksubakce  «=»598— Amount  of  Rboovkkt 

— ^INTKBKST. 

tJnder  an  employer's  liability  policy,  not 
providing  for  the  payment  of  interest,  the  in- 
sured, recovering  for  a  loss  sustained  by  pay- 
ment of  a  judgment  for  an  injury  to  its  employ^, 
was  entitled  to  interest  on  its  judgment  from 
the  date  of  the  employe's  judgment  against  it, 
rather  than  from  the  date  of  its  payment 
thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  g  1494;   Dec.  Dig.  «=»598.] 

Appeal  from  District  Coort,  El  Paso  Coun- 
ty;  P.  B.  Price,  Judge. 

Action  by  the  El  Paso  Eaectrlc  Railway 
Company  against  the  .^Itna  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Beall  &  Kemp  and  C.  W.  Croom,  all  of  El 
Paso,  for  appellant  Baker,  Botts,  Parker  & 
'Oarwood,  of  Houston,  and  Davis  &  Goggln, 
of  El  Paso,  for  appellee. 

HI60XNS,  J.  Appellant  issued  an  "em- 
ployer's liability  policy"  of  insurance,  where- 


by, with  certain  exceptions  not  necessary 
here  to  mention.  It  agreed — 
"to  indemni^  the  assured  described  in  the  war- 
ranties hereof,  within  the  amounts  so  expressed 
herein,  against  loss  and/or  expense  arising  or 
resulting  from  claims  upon  the  assured  for 
damages  on  account  of  bodily  injuries  and/or 
death  accidentally  suffered,  or  alleged  to  have 
been  suffered,  by  an  employ^  or  employte  of 
the  assured  as  provided  in  said  warranties,  by 
reaton  of  the  business  as  described  and  conduct- 
ed at  the  location  named  therein,  whether  said 
injuries  and/or  death  are  accidentally  suffered, 
or  alleged  to  have  bteen  suffered,  at  the  loca- 
tions named  or  elsewhere." 

Warranties  1  and  4  read: 

"1.  Name  of  assured:  Stone  ft  Webster  En- 
gineering Corp.  or  El  Paso  Electric  Railway 
Ca" 

"4.  Classified  description  of  the  business: 
All  operations  incidental  to  the  following  busi- 
ness, in  and  during  the  continuance  hereof. 
Track  and  overhead  construction  work  includ- 
ing the  operation  of  work  cars." 

The  policy  also  contains  these  provisiona: 

"It  is  hereby  understood  and  agreed  that  from 
noon,  October  5,  1909,  this  policy,  subject  to 
its  terms,  conditions  and  agreements,  covers  the 
interests  of  the  Stone  &  Webster  Engineering 
Corporation  and  or  El  Paso  Electric  Uailway 
Company  and  Petrolithic  and  Construction  Com- 
pany and  El  Paso  ft  Juares  Traction  Company. 

"Upon  the  occurrence  of  an  accident  covered 
by  this  policy  the  assured  shall  give  immediate 
written  notice  thereof,  with  the  fullest  infor- 
mation obtainable  at  we  time,  to  the  company 
or  its  duly  authorized  agent.  If  a  claim  is 
made  on  account  of  such  accident  the  assured 
shall  give  like  notice  thereof  in  full  particulars. 
The  assured  shall  at  all  times  render  to  the  com- 
pany all  co-operation  and  assistance  in  his 
power. 

"if  suit  is  brought  against  the  assured  to  en- 
force a  claim  for  damages  covered  by  this  ik)1- 
icy,  he  shall  immediately  forward  to  the  com- 
pany every  summons  or  other  process  as  soon 
as  uie  same  shall  have  been  served  on  him,  and 
the  company  will,  at  its  own  cost,  defend  such 
suit  in  the  name  and  on  I>ehalf  of  the  assured. 

"The  assured,  whenever  requested  by  the  com- 
pany, shall  aid  in  efFecting  settlements,  securing 
information  and  evidence,  the  attendance  of  wit- 
nesses and  in  prosecuting  appeals,  but  the  assur- 
ed shall  not  voluntarily  assume  any  liability  or 
interfere  in  any  negotiation  for  settlement,  or 
in  any  legal  proceeding,  or  incur  any  expense, 
or  settle  any  claim,  except  at  his  own  cost, 
without  the  written  consent  of  the  company  pre- 
viously given,  excent  that  the  assured  may  pro- 
vide at  the  company's  expense  such  immediate 
surgical  relief  as  is  imperative  at  the  time  of 
the  accident 

"N.  The  company's  liability  for  loss  on  ac- 
count of  an  accident  resulting  in  bodily  injuries 
to  or  in  the  death  of  one  person  is  Umited  to 
ten  thousand  ($10,000.00)  dollars,  and,  subject 
to  the  same  limit  for  each  person,  the  company's 
total  liability  for  loss  on  account  of  any  one 
accident  resulting  in  bodily  injuries  to  or 
in  the  death  of  more  than  one  person  is  limited 
to  twenty  thousand  ($20,000.00)  doUara.  The 
company,  will,  however,  as  provided  in  condi- 
tions "D*  and  'E'  hereof,  pay  the  expense  of 
litigation  in  addition  to  the  sum  herein  limited, 
provided  that  if  the  company  shall  elect  to  pay 
the  assured  the  sum  as  herein  limited,  it  shall 
not  be  liable  for  further  expense  of  litigation 
after  such  payment  shaU  have  been  made. 

"D.  No  action  shall  lie  against  tbe  company 
to  recover  for  any  loss  and/or  expense  under 
this  policy  unless  it  shall  be  brought  by  the  as- 
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sured  for  loss  and/or  expense  actually  sustain- 
ed and  paid  in  money  by  him  after  actual  trial 
of  the  iasae,  nor  unless  such  action  is  brought 
within  two  years  after  payment  of  each  loss 
and/or  expense." 

During  the  life  of  tbe  policy,  one  Sbaklee 
and  a  fellow  workman  named  Judla,  while 
engaged  In  oyerhead  construction  work  upon 
appellees'  electric  railway  line  in  tbe  city  of 
El  Paso,  sustained  severe  bodily  Injuries. 
Sbaklee  filed  suit  against  appellee  to  recover 
damages  resulting  from  such  Injuries.  A. 
judgment  in  his  favor  was  rendered  on  Sep- 
tember 26,  1910,  in  sum  of  $12,500,  which, 
upon  appeal,  was  affirmed.  On  November  6, 
1911,  appellee  paid  tbe  sum  of  $13,345  in  set- 
tlement of  tbe  principal  and  Interest  due  on 
sucb  judgment,  and  the  further  sum  of  $72.- 
36  costs  of  conrt  Appellant,  having  failed 
to  Indemnify  appellee  for  any  loss  and  ex- 
pense incurred  incident  to  the  injuries  sus- 
tained by  Sbaklee,  filed  this  suit  to  recover 
upon  aforementioned  policy  of  Insuranca 

Under  tbe  view  which  we  have  of  this  case, 
it  becomes  nnnecessary  to  discuss  in  detail 
aivellant's  assignments,  and  for  the  same 
reason  It  is  unnecessary  to  in  detail  state 
tbe  issnes  raised  by  the  pleadings  and  find- 
ings of  the  jury  upon  tbe  special  issues  sub- 
mitted to  them.  The  facts,  only,  will  be  stat- 
ed pertinent  to  what  is  considered  to  be  the 
controlling  issue  in  the  case. 

The  evidence  shows  that,  ui>on  the  happen- 
ing of  the  accident,  written  notice  was  imme- 
diately given  the  insurance  company  of  the 
accident,  with  all  the  information  obtaina- 
ble at  the  time,  and,  upon  tbe  filing  of  the 
suit  by  Sbaklee,  the  street  railway  company 
gave  notice  of  that  fact  with  full  particulars, 
sending  the  citation  to  the  representatives  of 
tbe  Insurance  comiwny  as  soon  as  the  same 
was  served,  and  demanded  of  the  insurance 
company  that  it  perform  its  obligations  under 
tbe  policy,  and  defend  at  its  own  cost,  the 
suit  which  had  been  instituted  against  the 
assured.  Some  time  after  tbe  receipt  of 
these  notices,  the  Insurance  company  denied 
its  liability,  claiming  the  poUcy  did  not  cover 
accidents  of  this  character,  because  the  ac- 
cident was  not  one  Incident  to  or  arising  out 
of  "overhead  construction  and  reconstruction 
work,"  but  arose  from  a  distinct  and  inde- 
pendent cause,  that  is,  from  tbe  negligence 
of  tbe  street  car  company's  motorman,  oper- 
ating a  street  car,  which  accident  was  not 
contemplated  or  covered  by  the  policy,  not  be- 
ing in  any  way  due  to  the  work  being  carried 
on.  In  reply  to  this  contention,  the  street 
car  company  insisted  the  policy  did  in  fact 
cover  tbe  accident,  and  that  the  insurance 
company  should  comply  with  its  terms.  The 
Insurance  company  thereafter  sent  its  rep- 
resentative from  Dallas  to  El  Paso,  who,  on 
reaching  El  Paso,  made  investigation,  con- 
sulted with  the  attorneys  for  the  insurance 
company,  and  also  with  tbe  ofiiclals  of  tbe 
street  railway  company,  and  the  Stone  & 
Webster  Engtoeering  Corporation,  and,  while 


at  El  Paso,  compromised  and  settled  with 
Judia  bis  claim  growing  out  of  the  same  ac- 
cident Thereafter,  the  papers  in  the  Shak- 
lee  case  were  placed  in  tbe  hands  of  tbe  at- 
torneys for  tlie  Insurance  company,  who  took. 
charge  of  the  case,  carried  on  negotiations 
with  Sbaklee  and  his  attorneys,  seeking  a 
compromise  and  settlement  for  $6,000.  This 
proposed  settlement,  however,  was  rejected 
by  tbe  home  oflJce  of  tbe  insurance  company, 
and  later,  some  time  in  June  or  July,  1910, 
the  insurance  company  took  the  pooitiim  that 
the  policy  did  not  cover,  and  the  papers  were 
returned.  Tbe  street  car  company,  though 
still  insisting  that  the  policy  covered  and 
tbe  Insurance  company  was  liable,  bad  its 
attorneys  take  diarge  of  and  defmd  the 
Sbaklee  case. 

It  appears  that  the  El  Paso  ESectrlc  Bail- 
way  Company  and  Stone  &  Webster  Engineer- 
lug  Corporation  are  s^Mirate  corporate  ea- 
tlties,  but  with  close  business  relations.  The 
former  owns  and  operates  an  electric  street 
railway  line  in  ra  Paso.  Tbe  latter  is  a  re- 
pairing and  construction  company.  Hie 
SUxie  &  Webster  Corporation  did  all,  or 
nearly  all,  of  the  constructioo  work  for  the 
railway  company.  Sbaklee  was  a  regular 
employ^  of  the  railway  company,  but  at  the 
time  of  the  injury  to  him  was  on  the  pay  roll 
of  tbe  construction  company.  His  status  at 
such  time  towards  the  two  corporations  is 
disclosed  by  the  testimony  which  we  now 
quote.  Mr.  Potter,  the  general  manager  of 
appeUee,  testified: 

"I  know  how  this  overhead  construction  work 
is  done,  and  how  we  pay  our  men.    The  men  en- 

§aged  m  overhead  construction  work  are  paid 
y  Stone  &  Webster  Engineering  Corjjoranon. 
Whenever  our  employes  work  for  the  Stone  & 
Webster  Engineering  Corporation,  tliey  are  paid 
by  them  and  it  is  charged  up  to  us  in  the  whole 
charge,  charged  up  plus  a  percentage  for  doing 
the  work.  They  pay  the  men,  then  we  repay 
them  for  the  work  done.  We  pay  them  the 
whole  charge  plus  a  percentage,  which  includes 
the  wages  of  the  men.  That  was  the  mettiod  of 
doing  business  at  tbe  time  Shaklee  was  injur- 
ed, and  is  stilL  *  *  *  Shaklee  was  working 
for  the  Stone  &  Webster  Engineering  Corpora- 
tion at  that  time.  He  was  sent  out  by  the  Stone 
&  Webster  Corporation  to  do  certain  repair 
work  on  the  El  Paso  Electric  Railway  Com- 
pany's trolley,  and  he  was  mounted  up  there 
on  a  wagon  doing  repair  work  when  a  passen- 
ger car  of  the  El  Paso  Electric  Railway  Com- 
pany struck  the  wagon.  •  •  •  We  would 
pay  the  Stone  &  Webster  Engineering  Corpora- 
tion for  doing  any  work  the  cost  at  the  job 
plus  a  certain  percentage  as  profit.  *  *  *  So 
far  as  the  work  that  Shaklee  and  Judia  were 
doing  at  that  time,  they  were  serving  Stone  & 
Webster  people  and  were  being  paid  by  them. 
They  were  working  for  the  Stone  St  Webrter 
Engineering  Corporation  at  the  time  of  the  ac- 
cident and  on  its  pay  roll.  At  that  time  Mr. 
Shaklee  was  not  drawing  double  pay  from  the 
Stone  &  Webster  Engineering  Corporation  and 
the  El  Paso  Electric  Railway  Company.  We 
were  not  paying  on  behalf  of  the  EI  Paso  Elec- 
tric Railway  Company  at  that  time  for  tbe  days 
he  was  working  for  the  Stone  &  Webster  En- 
gineering Company.  Shaklee  might  have  been 
working  for  the  El  Paso  Electric  Railway  Com- 
pany in  the  morning  of  the  day  he  was  hurt,  but 


Digitized  by 


Google 


TexJ 


JSTKA  UFE  IKS.  00.  ▼.  EL  PASO  ELECmUG  BY.  CO. 


631 


at  the  time  be  was  doin?  this  work  he  was 
working  for  the  Etone  &  Webster  Engineering 
Corporation.  ♦  •  •  The  labor  or  help  used 
b/  the  Stone  ft  Webster  Engineering  Corpora- 
tion was  furnished  to  them  by  the  El  Paso 
Electric  Bailway  Company,  and  the  labor  was 
paid  for  out  of  funds  furnished  to  Stone  &  Web- 
ster Corporation  by  the  El  Paso  Electric  Rail- 
way Company." 

Mr.  Judd,  the  assistant  treasurer  of  appel- 
lee, testified: 

"I  was  acting  in  this  capacity  during  the 
month  of  February,  1910,  at  the  time  of  the  acci- 
dent and  injury  to  Sbaklee  and  Judia.  I  am  ac- 
quainted with  Mr.  J.  E.  Wilson.  He  is  the  line 
foreman  for  the  El  Paso  Electric  Railway  Com- 
^ny,  and  was  serving  as  line  foreman  for  the 
El  Paso  Electric  Railway  Company  in  1910. 
On  Pebrnary  8,  1910,  Mr.  Wilson  was  working 
for  the  EH  Paso  Electric  Railway  Company,  and 
tlie  EI  Paso  Electric  Railway  Company  i>aid 
him  for  his  services  for  that  time.  Thiis  time 
sheet  is  the  information  on  which  I  issued  his 
time  check,  of  his  pay  for  that  day.  I  was  ac- 
quainted with  the  Stone  &  Webster  Engineer- 
ing Corporation.  The  Stone  &  Webster  Engi- 
neering Corporation  handled  the  construction 
for  the  El  Paso  Electric  Railway  Company, 
nearly  all  of  it;  1  would  say  nearljr  all  of  the 
construction  of  the  El  Paso  Electric  Railway 
Company.  They  do  general  construction  work, 
but  not  small  construction  jobs  that  might  be 
performed  by  the  local  operating  company.  In 
reference  to  how  that  matter  is  bandied  with 
Stone  &  Webser  Company,  a  contract  with 
them  to  perform  certain  work  for  us,  they  are 
to  have  charge  of  the  work,  we  are  to  advance 
them  money  to  carry  on  this  work,  and  they  ren- 
der us  a  daily  statement  of  the  actual  expendi- 
tures, plus  10  per  cent,  or  whatever  the  con- 
tract calls  for,  as  compensation  to  them  for 
carrying  on  the  work.  The  money  is  advanced 
to  them  out  of  the  funds  of  the  El  Paso  Elec- 
tric Railway  Company.  Generally,  Stone  & 
Webster  Engineering  Corporation  have  their 
own  employes  to  do  their  work,  but  in  this  par- 
ticular case,  inasmuch  as  we  have  an  organiza- 
tion for  overhead  work  and  they  had  none,  they 
called  upon  us  to  supply  them  men  to  do  that 
work.  The  El  Paso  Electric  Railway  Company 
famished  them  with  help  for  overhead  work, 
and  Uiey  supervise  the  work,  and  pay  for  the 
work  out  of  the  funds  advanced  them  by  the  El 
Paso  Electric  Railway  Company,  and  they  re- 
ceive from  the  El  Paso  Electric  Railway  Com- 
pany a  compensation  or  profit  of  10  per  cent, 
for  handling  the  job." 

Mr.  Wilson,  line  foreman  for  appellee  <m 
Febmary  3,  1910,  testified: 

"As  I  recollect  it.  Stone  &  Webster  Engineer- 
ing Corporation  was  doing  some  double-tracking 
that  day  on  West  Rio  Grande  street  just  north 
of  Oregon.  Whether  the  other  bunch  was  work- 
ing I  don't  know.  They  generally  hnd  two  or 
three.  I  don't  recollect  where  they  were  work- 
ing. Judia  and  Shaklee  were  working  on  West 
Bio  Orande  street  just  off  of  Oregon.  They 
were  using  the  tower  wagon  belonging  to  the 
EI  Paso  Electric  Railway  Company  on  this 
double  track  just  off  of  Oregon  street.  I  think 
that  the  injury  occurred  to  Shaklee  and  Judia 
abont  5  o'dock  in  the  afternoon.  I  believe 
somebody  called  my  attention  to  seeing  an  ear 
off  up  diere.  It  was  about  two  blocks  from 
where  this  ear  was  off  to  where  Shaklee  and 
Jadia  were  engaged  in  the  double-track  work. 
It  was  my  duty  to  look  after  the  repair  work 
■nch  as  replacing  of  that  ear  at  that  time. 
When  I  heard  that,  this  ear  was  off,  I  told  Ju- 
dia and  Shaklee  to  go  up  there  and  fix  it.  I  did 
not  see  them  go  up  there.  I  went  back  down 
town." 


[1,2]  Shaklee  and  Judia  were  Injured  un* 
der  the  following  circumstances:  The  par- 
ties mentioned,  at  the  time,  were  on  a  "tow- 
er wagon"  owned  by  appellee^  standing  on 
or  near  the  street  car  track.  They  were  en- 
gaged in  repairing  or  reiAadng  an  "ear" 
which  had  been  torn  from  one  of  the  over- 
head trolley  lines  of  appellee.  While  so  do- 
ing, a  street  car  of  appellee  ran  into  the  wag- 
on and  precipitated  Shaklee  and  Judia  to  the 
ground,  in  consequence  whereof  their  injuries 
resulted.  The  motorman  of  the  car,  an  em- 
pIoy@  of  appellee,  was  guilty  of  negligence  In 
running  into  the  wagon,  and  the  accident  was 
caused  by  his  negligence.  In  Shaklee's  suit 
he  recovered  of  appellee  upon  the  theory  that 
he  was  an  employ^  of  appellee  at  the  time  of 
his  Injury. 

Under  the  facts  detailed,  we  are  of  opin- 
ion that  the  loss  sustained  by  appellee 
through  the  Shaklee  injury  was  clearly  cov- 
ered by  and  wltliln  the  terms  of  the  policy 
sued  upon.  No  judgment  could  properly  have 
been  rendered  except  in  favor  of  appellee, 
and  a  peremptory  instruction  to  that  effect 
would  have  been  ai^roprlate. 

Aiq;>ellant  insists  that  under  the  terms  of 
Its  contract  the  peril  insured  against  was  an 
accident  occurring  by  reason  of  overhead  con- 
strnctlon  work,  and,  since  the  accident  was 
the  direct  and  proximate  retinlt  of  the  motor- 
man's  negligence.  It  is  not  liable.  In  our 
judgmont,  this  is  a  narrow  and  strained  con- 
struction to  place  upon  the  language  of  the 
contract  In  construing  a  contract  of  in- 
surance, it  will  be  construed  strictly  against 
the  insurer  and  liberally  in  favor  of  the  as- 
sured, and  if  the  words  admit  of  two  con- 
structions, that  will  be  adopted  most  favora- 
ble to  the  insured.  Brown  v.  Insurance  Co., 
89  Tex.  500,  35  S.  W.  1060;  Goddard  v.  In- 
ijuranoe  Co.,  67  Tex.  71,  1  S.  W.  906,  60  Am. 
Rep.  1;  Insurance  Co.  v.  Dyche,  163  Ky.  271, 
173  S.  W.  785 ;  Insurance  Co.  v.  Gordon,  68 
Tex.  144,  3  S.  W.  718;  Fireman's  Fund  v. 
Shearman,  20  Tex.  Civ.  App.  344,  60  S.  W. 
508;  Hoven  v.  Assnr.  Corp.,  93  Wis.  201,  67 
N.  W.  46,  32  li.  R.  A.  388. 

The  peril  to  those  engaged  in  overhead  con- 
struction work,  arising  from  the  negligent 
operation  of  cars  by  employes  of  appellee, 
was  necessarily  Incident  to  such  work.  To 
limit  the  liability  of  appellant  to  those  acci- 
dents which  occurred  exclusively  and  solely 
by  reason  of  overhead  construction  work 
would  narrow  its  application  so  as  to  exempt 
the  insurer  from  liability  in  practically  every 
case  where  a  cause  of  action  would  arise  in 
favor  of  the  injured  one  and  would  render 
the  contract  well  nigh  meaningless.  A  cause 
of  action  would  never  arise  except  In  cases 
where  the  negligence  of  the  company.  Its 
agents  or  employ&s,  was  a  direct  and  prox- 
imate cause  of  the  injury.  To  permit  api)el- 
lant  to  escape  liability  in  the  case  of  injury 
to  one  engaged  in  overhead  construction,  upon 
the  ground  alone  that  such  negligence  was  a 
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direct  and  proximate  cause  of  tbe  Injury, 
would  completely  nalllfy  the  contract  wbldi 
It  bad  Issned.  In  the  present  case,  the  fact 
that  Shaklee  was  engaged  In  overhead  con- 
Btmctlon  work  was  a  direct  and  proximate 
cause  of  his  Injury,  equally  with  that  of  the 
motorman's  negligence.  It  was  by  reason  of 
his  engagement  In  overhead  conatnictlon 
work  that  a  combination  of  circumstances 
arose  that  resulted  In  his  Injury.  If  he  had 
not  been  so  engaged  at  tbe  time  the  motor- 
man  negligently  ran  Into  the  "tower  wagon," 
the  accident  would  not  have  occurred.  We 
think  the  circumstances  under  which  the  ac- 
cident occurred  bring  the  case  clearly  with- 
in the  terms  of  the  poUcy.  See  Hoven  y.  Aa- 
snr.  Corp.,  93  Wis.  201,  67  N,  W.  46,  32  la.  B. 
A.  388.  But  If  It  be  not  (dearty  within  the 
same,  then  it  must  be  admitted  that  It  Is  not 
Incapable  of  such  construction,  and,  under 
the  rule  of  interpretation  to  which  allusion 
has  been  made,  the  doubt  must  be  resolved 
against  appellant. 

[t]  There  is  a  provision  In  the  r<mtract 
that  "claims  arising  by  reason  of  injuries 
and/or  death  to  persons  whose  compen- 
sation Is  excluded  herein  are  not  covered," 
and  by  vlrtne  of  this  danse  It  seems  to  b» 
contended  under  the  fourth  assignment  that 
the  policy  did  not  cover  the  Shaklee  Injury, 
because  at  the  time  of  the  accident  to  Shak- 
lee he  was  neither  employed  by  nor  was  he 
upon  the  pay  roll  of  appellee.  Hie  language 
of  the  contract  Is  very  peculiar.  It  is  quoted 
in  the  first  paragraph  of  this  opinion.  In 
effect,  It  Insured  appellee  and  the  Stone  & 
Webster  Ciorporation,  jointly  and  severally, 
against  loss  arising  or  resulting  from  damage 
dalms  of  those  employed  by  either  of  the 
parties,  or  both  of  them.  Under  the  contract 
as  drawn,  It  Is  of  no  importance  In  the  em- 
ployment of  which  of  the  two  an  Injured  em- 
ploy£  might  be  held  to  t>e  at  the  time  of  tbe 
Injury.  It  makeu  no  difference  upon  whose 
I>ay  roll  Shaklee  was  at  the  time  of  the  in- 
jury and  whose  employe  he  was.  It  was 
either  appellee  or  Stone  &  Webster  Corpora- 
tion, and  this  was  sufUdent 

Some  point  also  seems  to  be  made,  under 
the  last-quoted  provision,  of  tbe  fact  that  tbe 
compensation  of  the  negligent  motorman  was 
not  Included  In  the  policy.  This  is  of  no  Im- 
portance. The  cause  does  not  stipulate  that 
it  only  covers  cases  in  which  tbe  injnry  is 
caused  "by"  persons  included  in  the  policy, 
but  covers  injuries  "to"  such  persons. 

[4]  Furthermore,  if  any  defense  was  avail- 
able, under  this  clause,  based  upon  any  fail- 
ure to  include  compensation  in  the  contract, 
as  a  basis  for  the  premium  paid,  it  was  an 
affirmative  defense  which  It  was  necessary  to 
plead.  See  Glnners,  etc.,  v.  Wiley  &  House, 
147  S.  W.  C29,  and  cases  there  cited. 

[i]  Under  the  sixth  assignment.  It  Is  as- 
serted the  court  erred  In  rendering  judgment 
for  an  amount  in  the  sum  of  $10,000  plus  in- 
terest from  September  25,  1910  (the  date  of 


the  Shaklee  judgment),  ontU  June  10,  191S, 
the  date  of  the  judgment  in  the  Instant  case. 
It  is  contended  that,  as  the  policy  did  not 
provide  for  tbe  payment  of  Interest,  tbe  as- 
sured was  not  entitled  to  interest  on  any  sum 
until  the  payment  was  actually  made  by  It  on 
November  6,  1911. 

No  such  assignment  was  filed  In  tbe  lower 
court,  and  the  question  Is  here  raised  for  the 
first  time.  It  may  be  doubted  wbetber  this 
presents  such  an  error  in  law  apparent  upon 
the  face  of  the  record  as  would  authorize  this 
court  to  take  cc^nizance  thereof  in  the  ab- 
sence of  a  proper  assignment  filed  In  tbe  court 
below.  Searcy  v.  Grant,  90  Tex.  97,  37  S.  W. 
320;  Houston  Oil  Co.  v.  Kimball,  103  Tex.  94, 
122  S.  W.  533,  124  S.  W.  85;  Oar  v.  Davis, 
105  Tex.  479,  151  S.  W.  794;  Wilson  v.  John- 
son, 94  Tex.  272,  60  S.  W.  242;  aty  of  San 
Antonio  T.  Taierlco,  98  Ttex.  151,  81  S.  W. 
518.  But,  be  this  as  it  may,  the  assignment 
should  be  overruled.  The  authorities  are  in 
conflict  as  to  the  propriety  under  such  con- 
tracts of  allowing  interest  from  the  date  tbe 
injured  party  recovers  his  judgment.  It  will 
serve  no  useful  purpose  to  review  the  cases. 
The  better  rule,  we  think,  allows  such  In- 
terest In  the  case  of  ^Etna  Life  Ins.  Co.  v. 
Bowling  Green  Gas  Ca,  150  Ky.  732,  160  S. 
W.  994,  43  Ll  B.  A.  (N.  S.)  1128,  a  Uke  con- 
tract was  considered  by  the  Kentucky  Court 
of  Appeals,  and  it  was  there  held  that  Inter- 
est was  recoverable  as  an  expense  of  litiga- 
tion. Our  views  cannot  be  better  stated  than 
Is  done  by  the  opinion  rendered  In  that  case, 
from  which  the  following  quotation  is  made: 

"The  substance  of  the  contract  on  the  point 
under  consideration  is  that  the  insurance  com- 
pany will  pay  $6,000,  and,  in  addition  thereto, 
nil  cost  and  expenses  of  litifration,  unless  it 
elects  to  pay  the  $5,000  and  settle  without  liti- 
gation any  claim  asserted  against  the  assured. 
If  it  does  so  elect,  then,  in  the  words  of  the 
contract,  'it  shall  not  be  liable  for  further  ex- 
pense of  litigation  after  such  payment  shall 
have  been  made'  This  being  our  construction 
of  the  policy,  it  follows  that,  if  the  words  'ex- 
pense of  litigation'  fairly  include  interest,  dam- 
ages, and  cost,  the  insurance  company  mnst 
pay  the  amounts  adjudged  against  it  Coun- 
sel for  appellant  contends  that  tbe  words  'ex- 
pense of  ntigntion'  do  not  include  any  of  tbe 
items  we  have  mentioned,  and  should  be  confin- 
ed to  the  payment  of  attorney  fees,  obtaining 
witnesses,  securing  bonds,  and  other  like  ex- 
pense incident  to  this  class  of  suits;  but  to 
give  tbe  policy  this  construction  would  be  to  ig- 
nore, for  the  benefit  of  the  insurance  company, 
and  to  the  prejudice  of  the  assured,  stipnlationa 
in  the  contract  that  are  eqnally  as  binding  upon 
it  as  the  one  fixing  its  liability  at  $5,000. 

"The  liability  of  the  company  is  to  be  measur- 
ed by  all  of  tbe  undertakings  of  the  policy,  and 
not  alone  by  one.  The  policy  should  be  con- 
strued as  a  whole,  and  effect  given  to  all  of  its 
provisions,  and,  when  so  construed,  the  liabili- 
ty of  tho  Insurance  company  is  not  limited  to 
$5,000,  nor  are  the  words  'expense  of  litigation' 
to  be  confined  to  the  items  oi!  expense  Indicated 
by  counsel.  That  $5,000  was  not  intended  by 
the  policy  to  be  the  full  extent  of  the  liability 
is  made  plain  by  the  condition  obligating  it  to 
pay,  in  addition  to  this,  'the  expense  of  litiga- 
tion,' and,  when  its  agreement  to  pay  tbe  ex- 
pense of  litigation  is  considered  in  connection 
with  the  unlimited  ccmtrol  of  the  litigation  am- 


Digitized  by 


Google 


O^x.) 


MHiES  y.  BODEKHEIM 


633 


ferred  apon  it  by  elausea  T>  and  E,  its  liability 
for  the  expense  of  litigation  should  be  made 
broad  enough  to  fairly  cover  all  of  the  expense 
incurred  in  the  litigation  that  it  compelled  the 
assured  to  engage  in.  The  insurance  company 
had  the  undoubted  right  to  compel  the  assured, 
against  his  will,  to  engage  in  litigation,  or  else 
forfeit  the  right  to  any  part  of  the  indemnity  he 
had  contracted  for,  and  as  it  could,  by  elect- 
ing to  insist  on  litigation,  burden  the  assured, 
against  hie  consent,  with  the  cost  and  expense 
of  a  lawsuit,  the  provisions  of  the  policy  should 
be  liberally  construed  for  his  benefit  We  think 
the  words  'expense  of  litigation'  embrace  all  the 
expenses  that  the  assured  was  put  to  by  the  liti- 
gation, including  costs,  damages,  and  interest 
on  $5,000,  and  this  construction  is  supported 
by  the  cases  of  Insurance  Co.  v.  Henderson  Cot- 
ton Ifills,  120  Ky.  218,  85  S.  W.  1090,  117  Am, 
St.  Kep.  685,  9  Ann.  Cas.  162;  Southern  Ry. 
News  Co.  V.  Insurance  Co.,  83  S.  W.  620,  26 
Ky.  Law  Rep.  1217:  FideUty,  etc.,  ▼.  South- 
em  By.  Co.,  101  S.  W.  900,  81  Ky.  Law  Kep. 
56;  Cudahy  Packing  Co.  v.  New  Amsterdam 
Casualty  Co.  (C.  0.)  132  Fed.  023.  Although  a 
different  conclusion  was  reached  in  the  construc- 
tion of  somewhat  similar  policies  in  Davison  v. 
Maryland  Cas.  Co.,  197  Mass.  167,  83  N.  B. 
407;  National  &  Providence  Mills  v.  Frankfort 
Marine  Ins.  Co..  28  R.  I.  126,  66  AU.  58; 
Maryland  Casualty  Co.  v.  Elec.  Co.,  157  Fed. 
614,  85  C.  C.  A.  106.  We  are  unable  to  per- 
ceive upon  what  reasonable  theory  the  words 
'expense  of  litigation'  should  be  limited  to  one 
part  of  the  expense  more  than  another,  or  why 
tiiey  sboald  be  held  to  include  cost  incurred  in 
Utigation  and  not  interest  or  damages  incurred 
in  it.  The  damages  that  the  assured  incurred  in 
appealing  the  case  and  the  interest  on  the 
$5,000  that  accrued  pending  the  appeal  are  as 
much  a  part  of  the  expense  of  litigation  as  the 
court  costs.  No  sound  distinction  can  be  made 
between  these  items  of  expense.  Cert^Jn  it  is 
tlftit  the  assured  was  compelled  to  pa/  on  ac- 
count of  this  litigation  the  court  coats,  the  dam- 
ages, and  the  interest  on  $5,000  from  the  date 
of  the  judgment  in  the  lower  court,  no  part  of 
nrhich  it  would  have  been  required  to  pay  ex- 
cept for  the  litigation. 

"An  attempt,  however,  is  made  to  distinguish 
between  the  items  of  damage  and  cost  and  the 
item  of  interest,  and  the  argument  is  made  that 
as  the  assured  had  the  use  of  the  $5,000  during 
the  appeal,  and  as  this  use  was  worth  the  in- 
terest, therefore  this  should  not  be  accounted 
an  expense,  as  the  assured  did  not  lose  anything 
by  paying  the  interest.  But  this  argument 
overlooks  the  fact  that  the  assured  had  to  pay 
to  the  claimant  the  interest  it  now  demands, 
and,  unless  it  recovers  it  from  the  insurance 
company,  it  will  be  out  this  item  of  expense 
incurred  by  the  litigation.  If  the  insurance 
company  had  paid  the  $5,000  when  the  judg- 
ment was  rendered  in  the  lower  court,  at  which 
time  the  claimant  first  became  entitled  to  inter- 
est, that  would  have  ended  its  liability  under 
tbe  policy.  But  this  it  refused  to  do,  and  now, 
noless  it  pays  the  interest  that  accrued  on  tliis 
$5,000  after  that  time  and  pending  the  appeal, 
tbe  assured  will  lose  it.  The  fact  that  the  as- 
sured had  the  use  of  the  $5,000  pending  the  ap- 
peal has  nothing  to  do  with  who  i^all  pay  this 
interest ;  but,  if  it  did,  the  parties  would  be  on 
an  equal  footing,  because  the  insurance  com- 
pany also  had  the  use  of  the  .$5,000  during  the 
appeal.  It  is  simply  a  question  of  which  one 
should  bear  this  item  of  expense,  and  we  think 
tbe  insurance  company  should." 

See,  also.  Cannon,  etc.,  v.  Xlmployer's  In- 
deninlty  Co.,  161  N.  C.  19,  76  S.  E.  536,  Ann. 
Oaa.  1914D,  1095. 

E'indiDg  no  error,  the  Judgment  Is  affirmed. 


MILES  y.  BODBNHUIM  et  al.    (No.  1575.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  18, 1916.    Rehearing  Denied 

March  2,  1916.) 

1.  Easkmknts  «=361(9)  —  Acnon  to  Ehjoin 

OBBTBtTcnON — EVIDKNCS. 

Evidence,  in  an  action  to  restrain  defendant 
from  closing  an  alley  or  way  used  by  plaintiffs 
in  reselling  their  residence  premises,  held  to 
make  a  case  of  probable  right  in  plaintiffs  to 
the  relief  sought. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  JMg.  I  143 ;   Dec  Dig.  <8=>61(9).] 

2.  Injunction  €=:>1'52  —  Obstruction  or 
Easement— DiscBETioN  of  Tbiai.  Court. 

In  such  case,  it  should  not  be  said  that  the 
trial  court  abused  his  discretion  in  granting  a 
temporary  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  !{  337,  843;    Dec.  Dig.  «s»152.] 

3.  Evidence  «=sS17(5)— Hkarsat. 

In  an  action  to  restrain  the  closing  an  alley 
or  way  used  by  plaintiffs  to  reach  their  residence 
premises,  where  plaintiff  had  purchased  from  a 
former  owner  of  the  tract  and  defendant  from 
his  administratrix,  testimony  of  the  plaintiff 
that  his  grantor  at  the  time  of  the  sale  said 
that  there  was  to  be  an  alley  there,  and  that 
he  wanted  it  always  kept  open,  was  not  inadmis- 
sible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  E}videnc8, 
Cent.  Dig.  |  1178;    Dec.  Di«.  «=5»317(5).] 

4.  Frauds,  Statute  or  ®=3U0(1)— Paroi.  Evi- 
dence— Establisiuient  or  Easement. 

Such  testimony  was  not  inadmissible  aa 
seeking  to  establish  an  easement  by  parol  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  $§  83,  94;  Dec  Dig.  <8=>60(1).] 

5.  Witnesses  fi=»138(l)  —  Competexct  — 
Tbansactions  with  Decedent— "Party." 

Such  evidence  was  not  inadmissible  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  3690, 
providing  that  in  actions  against  executors,  ad- 
ministrators, etc,  where  a  judgment  may  be  ren- 
dered for  or  against  them  as  such  neither  party 
shall  be  allowed  to  testify  against  the  others  as 
to  any  transaction  with  the  testator,  etc,  unless 
called  to  testify  thereto  by  tbe  opposite  party, 
since  the  administratrix  of  the  plaintiffs  grantor, 
who  conveyed  to  defendant,  was  not  a  party' 
to  the  suit  on  the  ground  that  the  judgment  for 
plaintiffs  would  bind  her  in  defendant's  suit  on 
her  warranty. 

(Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  582;   Dec.  Dig.  <S=»189a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Party.) 

6.  Judgment  "S=>712  —  Conclusiveness  — 
Persons  Not  Parties— Record  of  Former 
Burr. 

In  a  suit  against  a  warrantor  on  his  cove- 
nant in  a  deed,  the  record  of  a  suit  between  his 
vendee  and  a  third  party  Involving  the  Utle  to 
the  land  conveyed,  to  which  the  warrantor  was 
not  a  party  and  of  which  he  was  not  notified 
and  requested  to  defend,  is  not  admissible  as 
evidence  that  the  recovery  was  under  a  para- 
mount title,  but  only  to  show  eviction  and  the 
assertion  of  an  adverse  title. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  1233 ;   Dec.  Dig.  ig=»712.] 

Appeal  from  District  Court,  Gregg  County. 

Action  for  injunction  by  G.  A.  Bodenheim 
and  another  against  C.  F.  Miles.  Temporary 
injunction  granted,  and  defendant  appeals. 
Affirmed. 
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This  Ib  an  appeal,  authorized  by  article 
4644  et  seq.,  Vernon's  Statutes,  from  a  judg- 
ment granting  a  temporary  Injunctton  re- 
straining appellant  from  dosing  an  alley 
or  way,  hereinafter  described,  used  by  ap- 
pellees in  reaching  parts  of  the  premises  on 
which  they,  with  their  families,  respectively 
resided  in  the  city  of  Longview.  It  appears 
from  the  record  that  in  July,  1905,  G.  A.  Rog- 
ers and  his  wife  owned  a  tract  of  1%  acres 
of  land  fronting  west  about  819  feet  on  Cen- 
ter street  and  north  about  200  feet  on  Col- 
lege street  in  said  city.  A  rough  plat  of  the 
tract,  showing  It  divided  into  three  parts,  is 
given  below: 
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At  the  time  stated,  the  tract  of  land  was  in- 
closed by  fences,  except  for  an  opening  abont 
12  feet  wide  at  its  northeast  comer,  indicat- 
ed by  the  dotted  line  on  the  plat  The  parts 
of  the  tract  were  separated  by  fences  con- 
structed at  points  Indicated  by  the  inside 
straight  lines  on  the  plat  Rogers  and  his 
wife  had  lived  in  a  house  on  the  part  of  the 
tract  marked  "Miles,"  and  while  living  there 
BO  constructed  the  fences  as  to  leave  an  open 
way  about  12  feet  wide  between  said  part 
and  the  east  line  of  the  tract,  which  he  used 
in  going  to  and  coming  from  College  street 
to  other  parts  of  the  tract  But,  the  house  in 
which  he  had  lived  having  been  destroyed  by 
fire,  Rogers  had  constructed,  and  in  July, 
1906,  was  living  In,  a  house  on  the  part 
marked  "Thompson,"  and  as  an  outlet  from 
same  to  College  street  was  using  the  open 
way  mentioned  and  the  extension  of  same 
along  the  east  line  of  the  part  marked  "Bo- 
denhelm;"  indicated  by  the  dotted  line.  By 
a  deed  dated  July  3,  1905,  Rogers  and  his 
wife  conveyed  the  i>art  (but  not  including 
the  strip  12  feet  wide  east  of  the  dotted  line) 
marked  "Bodenheiih"  to  appellee  O.  A.  Boden- 


heim;  by  a  deed  dated  June  Id,  1907,  they 
conveyed  the  part  marked  "Thompson"  to  W. 
S.  Thompson,  who  conveyed  same  to  J.  R. 
Rainey,  who  conveyed  It  to  appellee  K.  S. 
Melton;  and  by  a  deed  dated  May  2,  1908, 
Rogers  having  died,  his  vridow,  as  such  and 
as  administratrix  of  the  community  estate, 
conveyed  the  remainder  of  the  tract,  being 
the  part  marked  "Miles,"  and  the  open  way 
about  12  feet  wide  from  College  street  along 
the  east  line  of  the  tract  to  the  north  line 
of  the  part  marked  "Thompson,"  to  appellant, 
O.  F.  Miles.  Each  of  the  deeds  mentioned 
contained  covenants  of  general  warranty. 
The  deed  from  Rogers  and  wife  to  Boden- 
heim,  and  the  one  from  Rogers  and  wife  to 
Thompson,  but  not  the  plat  attached  to  it, 
were  of  record  at  the  time  the  one  to  Miles 
was  made;  but  in  neither  of  them  was  any 
mention  made  of  the  alley  or  way  in  question. 

Appellee  Bodenhelm,  as  a  witness  for  him- 
self and  Melton,  testified,  without  objection, 
that  he  purchased  the  lot  Rogers  and  wife 
conveyed  to  him  as  stated  to  build  npon  and 
use  as  his  home;  that  the  alley  or  passway 
was  then  "where  it  is  now  and  had  no  ob- 
struction in  it,"  and  was  being  used  "for  all 
purposes"  by  Rogers,  who  lived  on  the  part 
of  the  tract  marked  "l^ompson";  tlut  it 
was  "a  plain  roadway  in  there";  that  after 
he  purchased  the  lot  he  built  a  fence  along 
its  east  line,  separating  the  lot  from  the  alley 
or  way  in  question,  providing  in  the  fence  two 
gates  from  his  lot  to  the  alley,  and  con- 
structed a  concrete  curbing  about  2  feet  hi^h 
along  the  line  thereof  on  Center  street;  that 
he  built  a  bam  on  the  east  end  of  the  lot 
with  reference  to  the  way  to  It  from  Ckrilege 
street  furnished  by  the  alley,  and  without  ref- 
erence to  a  way  to  it  from  Center  street; 
that  he  constructed  on  the  west  part  of  the 
lot,  fronting  Center  street  a  dwelling  house 
about  75  feet  wide,  including  a  concrete  walk 
2  or  3  feet  wide  on  each  side  of  it;  that  he 
built  cross-fMices  separating  the  front  and 
rear  parts  of  the  lot  and  planted  and  grew 
shrubbery  and  shade  trees  on  said  front  part; 
that  after  improving  the  lot  as  stated  he 
lived  upon  it  and  used  the  alley  in  question 
as  a  way  for  his  employ^,  vehicles,  cows, 
etc.,  to  the  east  part  thereof;  and  that  to 
provide  a  way  to  that  part  of  his  lot  from 
Center  street  it  would  be  necessary  for  him 
to  tear  down  and  remove  the  concrete  curb- 
ing along  the  west  end  of  the  lot  and  the 
cross-fences  he  had  constructed,  and  cut 
down  and  remove  some  of  his  shrubbery  and 
shade  trees.  Over  appellant's  objection  there- 
to on  the  ground  that  it  "was  hearsay,  was  a 
conversation  with  a  dead  man  and  warrantor 
to  the  title,  and  the  defendant  Miles,  had  no 
notice  of  the  conversation,"  and  "that  it  vras 
seeking  an  easement  by  parol  testimony 
which  could  only  be  conveyed  by  writing," 
the  court  permitted  Bodenhelm  to  further 
testify  as  follows: 

"At  the  time  I  traded  and  got  my  deed  from 
Mr.  Rogers,  I  had  a  conversation  with  him  with 
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reference  to  that  strip  of  ground.  He  very  spe- 
dflcaUr  stated  that  it  was  to  be  an  alley  in  the 
Srst  place.  That  he  intended  to  live  there,  and 
did  not  have  any  idea  at  the  time  of  making  a 
change,  and  that  he  always  wanted  the  alley 
kept  open  so  that  anybody  he  should  sell  to 
should  always  have  egress  to  the  place;  and  I 
told  him  that  I  intended  to  build  my  home 
predicated  on  that  alley  entrance  because  I 
built  it  very  wide  as  anybody  can  see,  and  every 
improTement  I  made  clearly  showed  that  I  an- 
ticipated the  alley  being  kept  open  on  hia 
«ay-BO." 

Bodenheim  then  farther  testified,  without 
objection: 

"I  did  not  understand  that  I  waa  buying  the 
alley.  The  understanding  was  that  I  was  to 
have  a  right  of  way  through  there.  Mr.  Rogers 
said  that  strip  was  to  be  kept  open,  and  there 
has  never  been  any  obstruction  in  it  since  that 
time." 

And,  cross-examined  by  appellant,  be  fur- 
ther testified: 

"One  thing  that  prompted  him  (Rogers)  to 
state  specifically  that  the  alley  would  be  kept 
open  was  that  be  wanted  access  to  his  own  proiK 
erty  on  the  south  side  of  me,  and  it  was  not  for 
my  convenience  any  more  than  it  was  for  his 
own,  as  it  was  to  protect  himself  and  his  prop- 
erty next  door  to  me,  that  he  left  the  alley  open, 
and  said  it  would  remain  open  for  the  conven- 
ience of  whoever  he  might  sell  hia  place  to.  If 
he  hadn't  done  that,  however,  I  would  not  have 

fne  ahead  and  built  my  house  like  I  did,  and 
made,  in  fact,  every  improvement  with  the 
idea  that  the  alley  would  remain  open.  I  think 
that  Mr.  Rogers  told  me  at  the  time  that  he 
wanted  to  sell  that  property  next  to  me  and  that 
he  wanted  the  alley  left  open  so  he  could  get  to 
it.  •  •  •  When  the  deal  was  consummated,  I 
had  bought  a  lot  between  two  lots  owned  by  Mr. 
Rogers,  and  he  retained  a  neck  or  little  strip 
<^  land  linking  his  two  lots  together  at  the  rear 
of  my  l<ri^  and  he  drove  up  pins  and  showed  me 
where  my  lot  came  to.  He  retained  that  strip 
for  the  purpose  of  an  alley  for  his  use  and  my 
ase  also.  I  understand  that  he  was  reaervinK  it 
for  his  own  use  and  for  my  use  also  as  an  alley. 
It  was  my  understanding  that  he  wanted  to 
make  an  alley  out  of  it." 

With  reference  to  the  use  made  of  the  al- 
ley, Bodenheim  testified: 

"There  are  about  three  houses  behind  me  that 
use  it.  Mr.  Gans  has  two  residences  on  hia 
property,  and  they  nse  it,  and  Mr.  Melton  and  I 
ase  it;  that  is  four;  and  Mr.  Cox,  over  on  the 
east  side,  uses  it" 

Wm.  S.  Thompson,  as  a  witness  for  ap- 
pellees, testified  that  Refers  was  living  on 
the  part  of  the  tract  marked  "Thompson"  at 
the  time  he  (witness)  purchased  It.  Over  ap- 
pellant's objection,  on  grounds  similar  to 
tliose  made  by  him,  as  stated  above,  to  tes- 
timony of  appellee  Bodenheim,  the  court  per- 
mitted Thompson  to  further  testify  as  fol- 
lows: 

"Mr.  Rogers  showed  me  the  place.  There  was 
an  alley  leading  from  this  place,  at  the  time  I 
looked  at  it,  out  to  College  street,  or  the  street 
that  nuis  from  the  High  School  building  west. 
I  had  a  conversation  with  Mr.  Rogers  with  ref- 
erence to  that,  and  the  understanding  was  that 
it  was  to  remain  an  alley  there.  Mr.  Rogers 
stated  to  me  that  the  alley  should  be  kept  open. 
He  stated  that  to  me  at  the  time  I  was  trading 
for  the  property,  in  connection  with  the  sale  of 
the  mwperty  to  me.  I  knew  at  that  time  that 
Mr.  Beyers  owned  the  other  ground  there  be- 
tween the  place  I  waa  getting  and  College  street, 
akmg  whloi  the  alley  ran." 


Attached  to,  tmt  not  mentioned  in,  the 
deed  to  Tb(»npBon,  as  it  was  deUvered  to 
him,  was  a  plat  as  follows: 


— with  reference  to  which,  without  objection, 
he  testified: 

"There  is  a  pencil  sketeh  attached  to  the  deed, 
and  Rogers  evidently  made  it,  as  it  is  in  bis 
handwriting.  •  *  •  Mr.  Rogers  gave  me  the 
sketch  attached  to  the  deed  because  I  requested 
it  of  him.  My  purpose  in  requesting  it  was  to 
see  the  exact  size  of  the  lot,  and  I  wanted  to 
see  that  an  alley  would  be  shown  on  the  sketch, 
and  that  it  would  be  kept  open,  and  that  was 
his  promise.  *  •  *  I  don't  know  that  the 
plat  18  on  record  with  the  deed,  but  it  was  on 
then  when  the  deed  was  recorded.  •  •  •  He 
(Rogers)  gave  me  the  sketch  at  the  time  he  gave 
me  the  deed." 

Thompson  further  testified,  without  objec- 
tion, as  follows: 

"I  certainly  bought  the  property  with  the  un- 
derstanding that  the  alley  was  to  be  kept  open 
and  not  dosed.  There  was  no  understanding 
that  there  would  be  a  gate  across  it,  or  any  ob- 
struction of  any  kind.  There  were  outhouses, 
bams,  on  the  back  of  this  place  when  I  bought 
it,  and  they  were  built  and  situated  so  as  to  be 
used  in  connection  with  this  alley.  Though  the 
alley  was  the  only  access  for  a  buggy.  •  •  • 
The  place  would  not  liave  suited  me  at  all  un- 
less it  had  an  alley,  as  I  kejpt  a  horse  and  bug- 
gy, which  was  necessary  in  my  business.  I 
ftiess  I  would  have  made  a  difference  of  about 
200  in  the  value  of  the  place  if  it  hadn't  had 
the  alley." 

Appellant  testified  that  for  two  or  three 
months,  while  Thompson  and  Bodenheim 
were  living  on  the  parts  of  the  land  respec- 
tively purchased  by  them,  he  lived  on  Center 
street;  that  his  usual  route  from  his  home 
to  town  during  that  time  carried  him  by  the 
end  of  the  alley,  and  that  he  knew  it  waa 
there ;  that  he  "supposed  that  was  an  alley," 
and  "did  not  see  any  fr<mt  entrance  to  Bo- 
denheim's  property  nor  to  Melton's  proper- 
ty" ;  that,  when  he  built  a  dwelling  house 
on  the  land  he  purchased  of  Mrs.  Rogers, 
he  constructed  his  east  fence  at  the  place 
where  the  old  fence  was,  "in  such  a  way  as 
to  leave  that  alley  open" ;  that  he  made 
no  Inquiry  about  the  alley  when  be  purchas- 
ed; and  that  It  was  from  an  "inspection  of 
the  deeds"  that  he  "ascertained  that  the 
alley,"  quoting,  "would  be  mine  by  pur- 
chase." 
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Beard  ft  Davidson,  of  Marshall,  and  Mc- 
Ckird  &  Campbell,  of  Longvlew,  for  appel- 
lant. Toung  &  Stlnchcomb  and  Lacy  & 
Bramlette,  all  of  Longvlew,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facte 
as  above).  [1-1]  As  the  cause  Is  yet  to  be 
tried  on  its  merits,  we  vrill  not  discuss  the 
testimony,  further  than  to  say  that  the  part 
of  it  set  out  in  the  statement  made  at  least 
a  case  of  probable  right  in  appellees  to  the 
relief  they  sought  Harrison  v.  Boring,  44 
Tex.  255;  Smith  v.  Allen,  40  S.  W.  204; 
Weynand  v.  Lutz,  29  S.  W.  1097;  Howell  v. 
Estes,  71  Tex.  690,  12  8.  W.  62;  Mattes  v. 
Frankel,  157  N.  X.  603,  62  N.  B.  685,  68  Am. 
St  Rep.  804;  Insurance  Co.  v.  Patterson, 
103  Ind.  582,  2  N.  E.  188,  53  Am.  Bep.  550; 
EUis  V.  Bassett,  128  Ind.  118,  27  N.  £.  344, 
25  Am.  St  Rep.  421;  Irvine  t.  McOreary 
(Ky.)  66  S.  W.  966,  49  L.  R.  A.  417;  Loan 
Co.  v.  Gordon,  54  Or.  147,  102  Pac.  736,  26 
U  R.  A.  (N.  S.)  331;  PhlUips  v.  PhilUps,  48 
Pa.  178,  86  Am.  Dec  577;  ZeU  v.  Society, 
119  Pa.  300,  13  Atl.  447,  4  Am.  St  R^.  654; 
RoUo  T.  Nelson,  34  Utah,  116,  96  Pac.  263,  26 
L.  R.  A.  (N.  S.)  315 ;  City  v.  Kingsbury,  101 
Ind.  200,  51  Am.  Rep.  749;  Parsons  v.  John- 
son, 68  N.  T.  62,  23  Am.  Rep.  149;  14  Cyc. 
1166  et  seq.;  9  Ruling  Case  Law,  746  and 
754,  et  seq.  As  it  did,  it  should  not  be  said 
that  the  Judge  abused  the  discretion  he  pos- 
sessed when  he  granted  the  temporary  In- 
junction. Whltaker  v.  Hill,  179  S.  W.  539. 
Whether  the  testimony,  exclusive  of  the  part 
thereof  given  by  Bodenhelm  and  Thompson, 
shown  in  the  statement  to  have  been  admit- 
ted over  appellant's  objection,  made  such 
a  case  or  not,  need  not  be  determined,  as  we 
are  of  opinion  that  part  should  not  have 
been  excluded  on  any  of  the  grounds  urged 
to  it  Of  those  grounds  we  think  only  the 
one  based  on  the  contention  that  the  tes- 
timony objected  to  was  inhibited  by  article 
3G90,  Vernon's  Statutes,  needs  to  be  noticed. 
That  article  of  the  statutes  is  as  follows: 

"In  actions  bv  or  against  executors,  admin- 
istrators or  guardians,  in  which  judgment  may 
be  rendered  lor  or  against  them  as  such,  neither 
party  shall  be  allowed  to  testify  against  the  oth- 
ers as  to  any  transaction  with,  or  statement  by, 
the  testator,  intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party ;  and  the 
provisions  of  this  article  shall  extend  to  and  in- 
dude  all  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  oat  of  any 
transaction  with  such  decedent" 

The  theory  on  which  appellant  argues  tn 
support  of  his  contention  is  that  Mrs.  Rogers, 
who  conveyed  to  him,  was  a  party  to  the 
suit  within  the  meaning  of  the  statute,  be- 
cause, he  asserts,  a  Judgment  in  appellees' 
favor  against  him  would  bind  her  In  a  suit 
by  him  against  her  on  her  warranty.  As  we 
understand  the  law,  the  Judgment  in  this 
suit  if  against  appellant,  would  not  bind  Mrs. 
Rogers.  As  said  by  the  court  in  Sachse  v. 
Loeb,  45  Tex.  Civ.  Aw*.  636,  101  S.  W.  450: 


"It  la  well-settled  law  that  in  a  snit  against 
the  warrantor  oa  his  covenant  in  a  deed,  the 
record  of  a  snit  between  him,  vendee,  and  a  third 
party  involving  tlie  title  to  the  land  conveyed  to 
which  the  warrantor  was  not  a  party,  and  of 
which  he  was  not  notified  and  requested  to  de- 
fend, is  not  admissible  as  evidence  to  prove, 
and  does  not  establish,  that  the  recovery  therein 
was  under  a  paramount  title.  In  such  case  the 
record  is  only  admissible  to  show  eviction  and 
the  assertion  of  an  adverse  title." 

Bennett  v.  Virginia  Ranch,  Land  &  Cattle 
Co.,  1  Tex.  Civ.  App.  321,  21  S.  W.  127,  re- 
lied on  by  appellant,  does  not  support  his 
contention,  and  does  not  announce  a  rule 
contrary  to  the  one  stated  above.  In  that 
case  the  warrantor,  not  merely  because  of 
interest  in  the  result  but  because  named 
as  such,  was  a  party  to  the  suit.  For  that 
reason  the  court  held  'he  would  be  conclud- 
ed by  the  Judgment  rendered.  In  this  one, 
Mrs.  Rogers  was  not  named  as  a  party,  and 
a  Judgment  against  appellant  would  estab- 
lish nothing  as  against  her,  except  the  fact 
that  appellees  had  asserted  and  established 
as  against  appellant  a  right  to  use  the  al- 
ley as  a  way  to  their  premises.  It  would 
not  operate  to  prevent  her  from  showing, 
if  she  could,  if  sued  by  appellant  on  her 
warranty,  that  there  had  been  no  breadi  of 
the  covenant 

The  judgment  is  affirmed. 


TBATTS  V.  ST.  LOUIS  SOUTHWESTERN 
BY.  CO.  OP  TEXAS.     (No.  7433.)  • 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 
5,  1916.    On  Rehearing,  March  25,  1916.) 

1.  Evidence  «=3477(2)— Ofirion  Evideno— 

NONKXPEBTS— APPAB£NT  61OKNE68. 

Where  a  witness  had  testified  that  he  bad 
known  the  injured  person  for  a  long  time,  and 
bad  seen  her  during  the  trial,  and  that  he  was 
unable  to  see  any  difference  in  her  health  since 
the  alleged  injury,  a  question  a^ed  on  cross- 
examination  whether  there  was  anyUiing  about 
her  the  day  before  that  suggested  that  she  was 
sick  was  not  objectionable  as  calling  for  a  con- 
clusion, since  a  witness  may  state  the  apparent 
physical  condition  of  a  person  or  the  existing 
state  of  apparent  sickness  or  health. 

[Ed.   Note.— For   other   cases,    see  Evidence. 
Cent  Dig.  §  2238 ;   Dec  Dig.  <3=5»477(2).l 

2.  Appeai,  ano  Ebbob  €=>105S(2) — HABia.Esa 
Error— Exclusion  of  Evidence— Cube  bt 
Subsequent  Testimont. 

The  error  in  excluding  the  answer  to  sodi 
question  was  rendered  harmless  where  the  same 
witness  on  recross-ezamination,  in  answer  to  a 
qnestion  whether  the  woman  not  only  looked 
mil,  but  looked  sick,  stated  that  he  had  made 
no  close  examination;  that  he  only  saw  her  for 
a  few  seconds  the  day  before. 

[Ed.  Note. — ^For  oUier  cases,  see  Appeal  and 
Error.  Cent  Dig.  f g  4105,  4201 ;  Dec  Dig.  «=a 

S.  Appeal  and  Erbob  «s>692(l)— Questions 
Pbesented  fob  Review — ^Bills  of  Excep- 
tions—EIxolubion  OF  Evidence. 

Assignments  of  error  to  the  sustaining  of 
objections  to  questions  propounded  to  witnesses 
on  direct  examination  will  not  be  considered 
where  the  bills  of  exceptions  supporting  them 


4e=>For  other  cases  see  same  topic  and  KBY-NUMBBU  In  all  Kev-Numbered  DIsests  and  Indexes 
'Application  for  writ  of  error  pending  In  Supreme  Coart 
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do  not  show  what  testimony  appdiant  expected 
to  elicit  by  the  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2905,  290ft;  Dec.  Dig.  <e=> 
692(1).] 

4.  Appeal  abd  Ebbob  «s3692(1)— Qubstionh 
Pbesented  fob  Review— Bills  of  Excep- 
TioNB— Exclusion  of  Bvidbncb. 

The  mle  that  bills  of  exceptions  to  the 
exclusion  of  evidence  must  show  the  testimony 
expected  to  be  elicited  does  not  apply  where 
questions  were  asked  on  cross-examination  or 
where  the  motion  to  strike  testimony  was  made. 
[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2905.  2906 ;  Dec.  Dig.  «=» 
692(1).] 

5.  Witnesses  ^=3358— Iufeachment  of  Pab- 
TT— -Reputation— Specific  Acts. 

A  witness  who  had  testified  to  plaintiff's 
poor  reputation  for  truth  cannot  be  cross-exam- 
ined as  to  whether  plaintiff's  personal  dealings 
with  witness  were  fair,  whether  he  knew  of  a 
single  dishonest  act  by  plaintiff,  or  whether  so 
far  as  the  witness'  personal  knowledge  was  con- 
cerned, plaintiff  was  fair  and  sauare,  since  such 
questions  are  attempts  to  establish  general  rep- 
utation by  proof  of  specific  acts. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1159,  1160;   Dec.  Dig.  «s»358.] 

<.  Witnesses  «=93eO— Impeachment— Repu- 
tation—REBUTTAi^—SonBCES  OF  Reports. 
Where  witnesses  who  impeached  plaintiff's 
reputation  for  veracity  had  mentioned  certain 
reports  that  plaintiff  had  burned  buildings, 
plaintiff  could  not  testify  in  rebuttal  that  those 
reports  were  circolated  by  persons  who  were 
his  bitter  enonies,  though  such  enmity  could  be 
shown  by  other  proof. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |i  1165,  1166;    Dec.  Dig.  «=>3eO.J 

On  Bebearing. 

7.  Appeal  and  Ebbob  «=>882(9)— Review- 
Invited  Ebbor. 

Where  plaintiff  on  cross-examination  of  wit- 
nesses who  had  impeached  his  reputation,  elicit- 
ed testimony  as  to  particular  incidents,  he  can- 
not complain  that  the  court  permitted  tite  wit- 
nesses on  redirect  examination  to  give  the  de- 
tails of  those  incidents. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3599 ;  Dec.  Dig.  «=3882(9).] 

8.  Witnesses  «s3358  —  RxDnscr  Exaiora- 
TioN— Scope— iMPEACHiNa  Witnesses. 

Under  the  right  of  a  party  on  redirect  ex- 
amination of  his  witnesses  to  have  matters 
brought  out  by  cross-examination,  but  which 
the  witness  was  not  given  an  opportunity  to  ex- 
plain fully  detailed,  an  impeaching  witness  who 
was  asked  on  cross-examination  as  to  certain  in- 
cidents effecting  an  adverse  witness'  reputation 
may  be  re-examined  as  to  details  of  those  inci- 
dents. . 

[Ed.  Not&— For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1169,  1160;  Dec.  Dig.  <S=358.] 

Appeal  £roin  District  Court,  Collin  County ; 
M.  H.  Oamett,  Judge. 

Action  by  E&  ¥eatts  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
Judgment  for  the  defendant,  and  plaintiff 
appeals.  Afflrmed,  and  motion  for  rehearing 
denied. 

B.  Q.  livans  and  H.  L.  Carpenter,  both  of 
Greenville,  and  L.  C.  Clifton,  of  McKlnney, 
for  appellant  E.  B.  Perkins,  of  Dallas,  and 
Bead,  DiUard,  Smith,  Maxey  &  Head,  of 
Sherman,  for  appellee. 


RASBURY,  X  Appellant  sued  appelleb  for 
damages  for  personal  injuries  to  liis  wife. 
There  was  Jury  trial,  resulting  in  verdict 
for  appellee,  followed  by  similar  Judgment, 
from  which  this  ai)peal  is  prosecuted. 
Briefly  stated,  appellant's  testimony  tended 
to  show  that  prior  to  the  time  his  wife  was 
injured  there  was  in  the  town  of  Josephine 
a  concrete  sidewalk  maintained  by  the  citi- 
zens extending  north  and  south  to  appellee's 
side  and  main  tracks,  which  extended  east 
and  west  through  the  towiv  From  the  Junc- 
tion of  the  concrete  walk  with  appellee's 
tracks  appellee  bnllt  and  maintained  a  sand 
and  gravel  walk  across  the  tracks  to  a  junc- 
tion with  its  passenger  platform.  The  height 
of  the  concrete  walk,  the  gravel  and  sand 
extension,  and  the  platform  was  uniform. 
This  way  was  customarily  used  by  the  citi- 
zens of  Josephine  in  going  to  and  from  ap- 
pellee's station  to  the  souUi  portion  of  the 
town.  Prior  to  the  time  appellant's  wife  was 
injured  appellee  removed  the  sand  and  gravel 
constituting  the  portion  of  the  walk  between 
its  main  tracks,  which  were  the  tracks  near- 
est its  platform,  and  raised  its  tracks,  which 
left  its  rails  six  or  seven  Inches  above  the 
earth's  surface  and  the  cross-ties  one  or  two 
inches  above  such  surface.  Subsequent  to  all 
the  foregoing,  and  on  April  22,  1914,  at  3:40 
a.  m.,  appellant  and  wife  alighted  from  one 
of  appellee's  passenger  trains  upon  the  un- 
lighted  platform  and  started  in  the  usual  way 
for  their  home  south  of  the  station.  Ap- 
pellant's wife  had  no  knowledge  of  the 
changed  condition  of  the  walk,  and  when  she 
reached  the  rails  she  stepped  between  them 
placing  her  foot  upon  the  edge  of  one  of  the 
exposed  cross-ties,  with  the  result  that  her 
foot  turned,  and  she  fell  and  was  seriously 
Injured. 

Appellee's  testimony  tended  to  sharply  con- 
tradict appellant's  claims,  and  to  show  that 
appellant's  wife's  Injuries  were  due  to  other 
canses.  Appellee's  testimony  also  tended  to 
show  that  the  general  reputation  of  the  ap- 
pellant, who  was  a  witness  to  all  the  facts 
material  to  his  recovery,  for  truth  and  verac- 
ity and  honesty  and  fair  dealing,  was  bad. 

We  deem  the  foregoing  brief  statement  of 
the  facts  which  the  evidence  will  support 
sufBcleut,  since  all  issues  on  appeal  arise 
upon  the  admission  or  exdusIcA  of  testl- 
m'ony. 

[1]  It  is  first  urged  that  the  court  erred  In 
refusing  to  permit  the  witness  Abbott  to  an- 
swer a  question  propounded  by  appellant 
Abbott  was  a  witness  for  appellee,  and  on 
direct  examination  testified,  in  substance, 
that  he  had  known  appellant's  wife  for  12 
years  prior  to  the  trial,  and  had  seen  her 
during  the  trial,  and  that  he  was  unable  to 
see  any  difference  in  her  appearance  as  to 
health  or  strength  since  the  injury.  On 
cross-examination  the  witness  testified  that, 
while  appellant's  wife  walked  and  got  about 
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"lively,"  he  never  did  regard  her  as  a  robost, 

healthy  woman,  but  that  there  was  nothing 
In  her  appearance  to  suggest  that  she  was 
"sick  at  alL" 

Qaestion:  "Now,  you  saw  her  yesterday,  end 
will  you  tell  that  jury  that  there  was  not  any- 
thing about  her  that  snggestM  that  she  was 
aick  yesterday?" 

Had  the  witness  been  permitted  to  an- 
swer, appellant  expected  to  prove  by  him 
that  'on  the  day  Inqnlred  about  appellant's 
wife  appeared  p^e,  emaciated,  weak,  and 
debilitated,  with  a  loss  of  20  or  25  pounds 
of  flesh.  However,  upon  objections  by  coun- 
sel that  the  question  called  for' the  opinion 
and  conclusion  d  a  nonexpert  witness,  the 
court  excluded  the  answer,  explaining  in  his 
qualification  of  the  bill  that  the  answer  was 
not  excluded  on  the  ground  that  the  witness 
could  not  testify  as  to  the  ai^earance  of  ap- 
pellant's wife,  but  because  the  question  did 
not  call  for  an  answer  concerning  the  ap- 
pearance 'of  appellant's  wife.  The  oft-stated 
rule  under  which  it  is  urged  the  answer 
should  have  been  admitted  Is  that: 

A  nonexpert  witness  "may  state  the  apparent 
physical  condition  of  a  man,  *  *  *  or  as  to 
what  are  more  distinctly  inferences  from  ani- 
mate bodily  phenomena,  as  the  existence  of  a 
state  of  apparent  sickness  or  disease.  Such  an 
observer  may  also  state  a  change  in  apparent 
condition,  whether  the  change  is  from  sickness 
to  health,  or  from  health  to  sickness,  or  from 
bad  to  worse,  or  from  worse  to  better.  He  may 
also  infer  and  state  that  a  person's  ability  to 
help  himself,  or  bis  faculties  or  the  use  of  his 
limbs  or  other  parts  of  his  body,  or  his  earning 
capacity  has  or  has  not  been  impaired."    17  Cyc. 

To  the  same  effect  Is  Cunningham  v.  Neal, 
49  Tex,  av.  App.  613,  109  S.  W.  455,  and 
cases  cited,  wherein  die  reasons  for  the  rule 
are  dlscassed.  Ck>nsequently,  under  the 
broad  and  flexible  rule  stated,  we  are  not 
prepared  to  say  that  the  question  was  im- 
proper, or  not  pertinent,  as  Indicated  by  the 
court's  qualification.  Certainly  it  was  not 
improper,  because  the  witness  was  a  nonex- 
pert Nor  can  It  be  said  that  the  question 
was  objectionable  because  It  sought  to  elicit 
a  conclusion  or  the  opinion  of  the  witness, 
since,  based  on  the  preceding  testimony  of 
the  witness  that  he  had  seen  appellant's  wife 
before  and  after  the  accident  and  had  ob- 
served her  condition  on  both  occasions,  he 
was  qualified  to  state  his  conclusion  or  his 
opinion  concerning  her  illness. 

[2]  We  conclude,  however,  that  the  court's 
actlcot  was  harmless,  because  the  witness  on 
recross-examinatlon  answered  substantially 
the  same  question.  The  record  discloses  that 
after  the  court  sustained  the  objection  to  the 
question  the  witness  was  again  examined  by 
appellee's  counsel,  and  in  turn  again  examin- 
ed by  appellant's  counsel,  when  he,  in  sub- 
stance, testified  that  appellant's  wife  appear- 
ed to  be  physically  weak  and  looked  fraU. 

Question :  "I  will  ask  you  if  she  not  only  looks 
frml,  but  looks  sick?"  Answer:  "I  haven't 
made  any  very  dose  observation,  I  was  just  in 


her  presence  a  few  seconds  yesterday  evening 
in  the  judge's  room." 

The  question  excluded  was  whether  she 
looked  sick  yesterday.  The  question  finally 
answered  was  that  he  did  not  know  whether 
she  looked  sick  or  n'ot  because  when  be  saw 
her  "yesterday"  In  the  judge's  office  it  was 
only  for  a  few  moments,  during  which  time 
be  did  not  observe  her  closely.  The  answer 
of  the  witness  to  the  last  question  was  evi- 
dently the  extent  of  bis  knowledge  of  the 
subject,  since  counsel  did  not  pursue  the  ex- 
amination further.  That  being  true,  and  the 
question  being  so  substantially  similar  to  the 
one  excluded,  we  are  constrained  to  believe 
the  court's  action  was  not  reversible  error. 

[3]  The  second,  third,  fourth,  fifth,  slxtb, 
and  seventh  assignments  of  error  relate  to 
the  exclusion  of  certain  testimony  tendered 
by  appellant  in  rebuttal  of  certain  facts  at- 
tempted to  be  proven  by  appellee.  To  any 
consideration  of  the  assignments  appellee  ob- 
jects on  the  ground  that  the  bills  of  exc^)- 
tlon  supporting  the  assignments  fail  in  each 
instance  to  state  what  the  answer  of  the 
witness  would  have  been  to  the  questions 
propounded.  The  ground  of  the  objection 
Eis  relates  to  the  8e(5ond,  third,  fifth  and  sev- 
enth assignments  is  sustained  by  the  record, 
and  the  objection  will  be  sustained  for  that 
reason.  Beetcs  v.  Odom,  70  Tex.  186,  7  S. 
W.  702 ;  Cunningham  v.  Austin  &  N.  W.  Ry. 
Co.,  88  Tex.  534,  31  S.  YT.  629. 

[4]  As  to  the  fourth  and  sixth  assignments 
the  objection  Is  overruled,  since  said  assign- 
ments relate  In  the  one  Instance  to  the  re- 
fusal of  the  court  to  permit  the  witness  to 
answer  questions  propounded  on  cross-exam- 
ination and  in  the  other  to  the  exclusion  of 
testimony.  In  such  cases  a  different  rule 
applies.  Cunningham  v.  Austin,  etc.,  supra; 
Long  V.  Red  River  By.  Co.,  85  S.  W.  104a 

[C]  Tbe  next  issue  is  the  action  of  the 
court  in  refusing  to  permit  the  witness  Reece 
to  answer  questions  propounded  by  counsel 
for  appellant.  Reece  was  a  witness  for  ap- 
pellee, and  had  testified  that  he  had  known 
appellant  for  more  than  20  years,  had  had 
no  personal  difference  with  him,  and  was  on 
friendly  terms  with  him,  but  that  the  gen- 
eral reputation  of  appellant  for  truth  and 
veracity  and  honesty  and  fair  dealing  was 
bad.  Upon  cross-examination,  after  probing 
the  facts  upon  which  the  vrltness  based  his 
condusion  and  eliciting  from  the  witness 
that  he  could  recall  but  one  drcamstance, 
counsel  for  appellant  inquired: 

"His  dealings  with  yon  were  fair  and  square, 
were  they. not?" 

The  witness  was  not  permitted  to  answer, 
whereupon  counsel  for  appellant  further  In- 
quired: 

"Do  you  know  of  a  single  dishonest  act  that 
he  ever  performed  or  committed?" 

Again  permission  to  answer  was  denied, 
whereupon  counsel  inquired: 

"Now,  Mr.  Reece,  is  it  not  true  that  in  all  of 
your  personal  dealings  with  him  for  the  length 
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of  time  you  have  known  him  he  always  act- 
ed fair  and  square  with  you ;  so  far  as  your 
personal  knowledge  is  concerned,  he  ia  a  square, 
honest  man?' 

ObJectkHi  to  this  question  was  alao  sus- 
tained. The  action  of  the  court  tn  all  the 
matters  stated  was  excepted  to  and  is  as- 
signed as  error. 

We  conclude  that  the  court  did  not  err  in 
the  respect  stated.  Appellee,  In  examinlngr 
the  witness,  complied  with  the  long-settled 
rule  by  proving  appellant's  general  reputa- 
tion in  the  community  where  he  was  known 
for  truth  and  honesty.  16  Cyc.  1275;  Boon 
V.  Weathered,  23  Tex.  678,  a  ruling  case  in 
this  Jurisdiction ;  M.,  K.  ft  T.  Ry.  C!o.  of  Tex- 
as V.  Creason,  101  Tex.  335.  107  S.  W.  527; 
Holsey  V.  State,  24  Tex.  App.  35, 6  S.  W.  623. 

The  generally  approved  method  for  meet- 
ing the  attack  upon  bis  character  was  for  the 
appellant,  under  the  same  rules  that  the 
testimony  of  appellee  was  admitted,  to  in- 
troduce evidence  in  rebuttal  to  sustain  his 
general  reputation.  16  Cyc.  1276.  Some 
authorities  go  a  step  further,  and  hold  that 
the  person  whose  reputation  is  attacked  may, 
on  cross-examination,  call  for  the  particular 
charges  made  against  the  one  sought  to  be 
Impeached  and  for  the  persons  who  made 
them.  16  Cyc.  1280;  CSianiherlayne,  Mod. 
Law  Evidence,  vol.  4,  f  3314.  Such  cross- 
examination,  however,  according  to  the  au- 
thority cited,  is  admitted  for  the  purpose  of 
testing  the  credibility  and  knowledge  of  the 
witness,  and  is  justified  on  the  ground  that 
It  may  disclose  both  a  lack  of  knowledge  and 
fair-mindedness  on  the  part  of  the  im- 
peaching witness.  The  latter  authority,  how- 
ever, declares  that  the  practice  borders  dan- 
gerously near  the  forbidden  practice  of  prov- 
ing reputation  by  specific  acts,  and  by  in- 
direction at  least  disapproves  the  rule.  It 
will  thus  be  seen  that  the  evidence  that  was 
sought  to  be  elicited  from  the  witness  Reece 
was  under  the  rules  stated  properly  exclud- 
ed, since  its  eCTect  was  to  establish  by  specific 
acts  general  good  reputation. 

[6]  The  next  issue  reviews  the  action  of 
the  court  in  excluding  from  the  consideration 
of  the  Jury  a  question  propounded  to  appel- 
lant and  his  answer  thereto.  By  certain  of 
appellee's  witnesses  it  was  shown  that  there 
were  reports  in  circulation  in  Josephine  that 
appellant  had  caused  the  burning  of  certain 
buildings,  and  while  appellant  was  testifying 
In  rebuttal  of  said  charges  his  counsel  in- 
quired, "I  will  ask  It  the  men  In  Josephine 
talking  about  you  burning  these  buildings 
were  not  your  bitter  enemies  in  that  com- 
manlty?'  to  which  appellant  answered,  "Tes," 
and  which  question  and  answer  on  motion  of 
appellee  were  excluded.  Appellant  urges 
that  such  testimony  was  proper  for  the  pur- 
pose of  showing  that  those  who  circulated 
the  reports  were  his  bitter  enemies.  It  is 
correct  to  say  that  animosity,  enmity,  or 
unfrlendlinesa  and  consequent  bias  and  hostil- 
ity of  witnesses  may  be  shown  when  rel- 


evant; but  not,  however,  by  the  naked  dec- 
laration of  the  witness  that  animosity  or 
enmity  or  unfriendliness  in  fact  exists.  Such 
was  the  effect  of  the  excluded  testimony, 
since  it  was  unaccompanied  by  proof  of  any 
conduct  or  declarations  of  those  so  charged, 
upon  whldi  the  Jury  could  base  a  finding 
that  such  animosity,  enmity,  or  unfriend- 
liness In  fact  existed.  Accordingly  we  con- 
clude there  was  no  error  in  the  respect  stated. 

The  eighth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  exclude  certain 
testimony.  Morrison,  a  witness,  was  sworn 
and  examined  by  counsel  for  appellee  osten- 
sibly to  prove  that  appellant's  reputation  for 
truth  and  veracity  and  honesty  and  fair 
dealing  was  bad,  but  who,  after  much  urging, 
testified  It  was  reasonably  good.  Ckiunsel  for 
appellant,  on  cross-examination,  drew  from 
the  witness  that  he  had  based  his  opinion 
concerning  appellant's  reputation  ui>on  sev- 
eral Incidents,  among  which  were  a  "falling 
out"  with  a  school-teacher,  a  cotton-weighing 
Incident,  a  personal  affray  with  a  man  named 
Cottman  whom  he  whipped,  and  a  report  that 
he  had  set  fire  to  a  lumber  yard,  and  also  to 
the  home  of  one  GolTman.  Appellant  went  In- 
to particulars  or  merits  of  most  of  the  fore- 
going incidents,  proving  by  the  witness  in  ref- 
erence to  the  "whipping"  incident  that  appel- 
lant "gave  Coffman  a  good  thrashing."  On  re- 
direct examination  counsel  for  appellee  ask- 
ed the  witness  if  it  was  not  a  fact  "that 
Yeatts  went  up  to  Coffman  with  a  brick  or 
rock  when  Coffman  was  not  looking,  •  *  « 
when  he  was  not  expecting  anything,"  to 
which  th6  witness  replied,  "That  la  what 
Coffman  said  when  be  came  out  of  the 
house,"  which  answer  counsel  requested 
the  court  to  strike  out  because  It  was  im- 
proper to  permit  appellee  "to  go  Into  the  de- 
tails of  the  dlfilculty."  The  lower  court  de- 
clined the  request  as  stated.  We  incline 
to  the  opinion  that  none  of  the  specific  acts 
upon  which  the  witness  based  his  opinion 
was  admissible,  save,  perhaps,  as  stated  by 
the  authorities  dted,  for  the  purpose  of  test- 
ing the  knowledge  and  fairness  of  the  Im- 
peaching witness.  In  the  particular  Instance 
we  are  discussing  the  appellant  alone  had  the 
right  to  exercise  the  privilege  of  Inquring 
Into  the  matter  he  did  Inquire  into,  and,  hav- 
ing gone  into  the  merits  of  the  specific  acts 
upon  which  the  witness  based  his  opinion, 
we  think  he  Is  not  in  a  position  to  complain. 
It  was.  In  effect,  so  ruled  tn  Freedman  v. 
Bonner,  40  S.  W.  47. 

The  tenth  assignment  raises  a  similar 
question,  and  it  Is  overruled  for  the  reasons 
Just  stated. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 

On  Rehearing. 

[7]  Gounael  for  appellant  earnestly  in- 
sists that  we  erred  in  our  disi>osltlon  of 
every  issue  raised  on  appeal  and  Ignored  the 
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most  imiMrtant  thereof.  We  have  carefully 
considered  the  motion  for  rehearing,  and, 
while  the  record,  as  la  often  the  case,  pre- 
sents some  difficulties,  we  conclude  our 
former  disposition  of  the  case  should  stand. 
We  will,  however,  discuss  the  ninth  assign- 
ment of  error,  errcmeouSIy  designated  as 
"tenth"  in  our  opinion,  which  was  overruled, 
because  it  raised,  in  our  opinion,  issues  sim- 
ilar to  those  discussed  in  disposing  of  the 
eighth  assignment.  As  will  appear  from  our 
original  opinion,  appellee  sought  on  direct 
examination  to  impeach  appellant  by  Its 
witness  Morrison,  but  the  witness  finally 
testified  that  appellant's  general  reputation 
for  truth  and  veracity  and  honesty  and  fair 
dealing  was  reasonably  good.  On  cross-exami- 
nation counsel  for  appellant  drew  from  the 
witness  the  several  incidents  recited  in  our 
discussion  of  the  eighth  assignment,  and 
upon  which  the  witness  based  his  opinion 
that  appellant's  general  reputation  was  rea- 
sonably good.  Among  other  questions  asked 
was  the  following : 

"There  was  one  circumstance  where  he  had  a 
falling  out  with  the  teacher  of  the  school?  A., 
Yes;   that  was  one." 

Following  such  answer  counsel  for  appel- 
lant also  drew  from  the  witness  the  admis- 
sion that  he  based  his  opinion  concerning 
appellant's  general  reputation  upon  four  other 
separate  and  distinct  Incidents,  inquiring  into 
the  details  of  some  of  them.  On  re-ezamina- 
tion  counsel  for  appellee  interrogated  the 
witness  upon  the  incidents  so  introduced,  and 
was  permitted  to  propound  to  and  receive 
from  the  witness  the  following  question  and 
answer,  to  wit: 

"Now,  the  falling  out  there  was  something  he 
had  told — that  he  could  have  that  woman  meet 
him  out  at  an;  time  that  he  wanted  to — some 
report  that  be  had  made  reflecting  on  her  char- 
acter?    A.  Yea." 

The  objection  made  before  the  witness 
answered,  and  afterwards  on  motion  to  strike 
out,  was  that,  while  it  was  proper  to  prove 
the  Incidents  forming  the  basis  of  the  opin- 
ion, the  details  could  not  be  gone  into,  for 
the  reason  that,  it  would  necessitate  the  se- 
curing of  other  witnesses  to  prove  Justifica- 
tion of  the  acts  disclosed,  and  because  im- 
material, irrelevant,  hearsay,  and  self-serv- 
ing. Following  the  objection  the  witness 
further  testified  that  it  Itad  been  three  or 
four  years  since  the  incident  occurred,  and 
that  the  young  lady  was  still  teaching  there. 
We  held  in  our  original  opinion  that  appel- 
lant only  had  the  right  to  examine  the  wit- 
ness concerning  the  facts  upon  which  be 
based  his  conclusion  concerning  the  general 
reputation  of  appellant,  and  having  chosen 
to  do  so,  and  having  drawn  from  the  witness 
the  incident  detailed,  be  was  not  In  a  posi- 
tion to  complain  of  the  court  in  permitting 
appellee  to  develop  the  particulars  thereof. 
We  then  conceived,  and  do  now,  that  such 


was  the  ruling  In  Freedman  t.  Bonner,  40  S. 
W.  47.  In  that  case  it  Is  said  by  this  court: 
"The  defendants,  on  the  original  examination, 
only  asked  the  witnesses  Roberson  and  Gunn 
about  the  general  reputation  of  McKlnsey  for 
truth  and  veradtr  in  the  neighborhood  in  which 
he  lived  or  wag  best  known ;  that  the  matters 
complained  of  were  drawn  out  by  plaintiffs' 
counsel;  and  that  defendants'  counsel  only 
cross-examined  the  witnesses  on  the  points  thus 
drawn  out.  In  such  a  case,  while  such  matters 
were  improper,  and  perhaps  injurious,  yet  ap- 
pellants have  no  ground  of  complaint." 

[81  Aside  from  the  fact  that  the  error.  If 
any,  was  initially  introduced  Into  the  case 
by  appellant,  there  Is  eminent  authority  for 
holding  that  such  testimony  was  properly 
admitted.  Mr.  Jones,  In  his  work  on  Evi- 
dence (section  864),  declares  it  is  the  right 
of  the  one  sought  to  be  Impeached  to  have  the 
truth  known,  and  for  that  reason  he  is  en- 
titled on  cross-examination  to  demand  of  the 
witness  fully  the  source  of  his  information, 
and  it  was  in  the  exercise  of  that  right  that 
counsel  for  appellant  required  Morrison  to 
state  the  incident  concerning  the  teacher.  The 
same  author  on  the  same  subject  declares  in 
section  871  that: 

"After  a  witness  has  been  cross-examined  the 
next  stage  in  the  proceeding  is  his  rc-cxnmina- 
tion  by  the  party  calling  him.  The  object  of  this 
examination  is  to  allow  the  witness  to  explain 
or  qualify  his  statements  made  in  the  cross-ex- 
amination, and  to  give  the  details  of  transac- 
tions concerning  which  he  has  been  cross-exam- 
ined, but  which,  during  such  cross-examination, 
he  had  no  opiiortunity  to  explain.  'The  counsel 
has  a  right,  upon  such  re-examination,  to  ask 
all  questions  which  may  be  proper  to  draw  forth 
an  explanation  of  the  sense  and  meaning  of  the 
expressions  used  by  the  witness  on  cross-exam- 
ination, if  they  be  in  tbemselvea  doubtful,  and 
also  of  the  motive  by  which  the  witness  was  in- 
duced to  use  those  expressions;  but  he  has  no 
right  to  go  further  and  introduce  matter,  new 
in  itself,  and  not  suited  to  the  purpose  of  ex- 
plaining either  the  expressions  or  the  motives 
of  the  witness.'  Within  its  proper  scope  re- 
examination is  a  right,  and  not  merely  discre- 
tionary." 

Thus,  when  appellant  surrendered  the 
witness  to  appellee,  he  bad  an  admission  from 
him  that  his  opinion  in  part  had  been  based 
upon  a  certain  incident,  and  under  the  au- 
thority dted  appellee  was  entitled  to  Inquire 
into  the  details  of  that  particular  incident 

The  motion  for  rehearing  is  overruled. 


BARCUS  V.  PARLIN-ORENDORP  IMPI.B- 
MENT  CO.  et  al.    (Na  901.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  1,  1916.     Rehearing  Denied 

March  29,  1916.) 

1.  Venui!  <3=»22(1)— Pbiviusqes  of  DsraND- 

ANTS — COUEFEKUANTS. 

The  W.  Hardware  Company  sold  Its  stock 
of  merchandise  to  W.  and  P.,  receiving  as  part 
of  the  consideration  a  note  for  $4,000,  and 
agreed  to  pay  all  indebtedness  and  claims 
against  the  merchandise,  the  contract  further 
providing  that  the  proceeds  of  the  note  must  be 
applied  to  the  payment  of  all  such  claims  until 
they  were  fully  liquidated.     A  creditor  of  the 
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hardware  company  brought  a  soit  in  which  oth- ' 
er  creditors  joined,  against  B.  and  the  membera 
of  the  firm  of  W.  and  P.,  alleging  that  the  note 
was  executed  and  delivered  to  the  members  of 
the  W.  Co.,  to  be  held  by  them  in  trust  for  cred- 
itors; that  it  was  transferred  to  B.  for  the 
fraudulent  purpose  of  enabling  his  fatbcr-in- 
law,  a  member  of  the  W.  Co.,  to  hinder,  delay, 
and  defeat  his  creditors,  and  that  he  held  it  un- 
der an  express  trust  for  the  benefit  of  creditors. 
Judgment  was  asked  against  W.  and  P.  for 
the  amount  of  the  note,  and  the  court  was  asked 
to  order  the  amount  recovered  prorated  among 
the  creditors.  Only  one  member  of  the  W.  Co. 
was  made  a  party  and  he  was  not  cited.  Beld, 
that  where  B.  filed  a  plea  of  privilege  present- 
ing a  special  exception  to  sustain  which  no  evi- 
dence was  introduced,  the  overruling  of  the  ex- 
ception was  not  error,  as  the  cause  of  action  as- 
serted against  him  was  not  severable  from  that 
urged  against  his  codefendants. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  S  36;  Dec.  Dig.  ®=.22(l).l 

2.  Jttdgment  «=»243— Pebsons  Not  Pabties 

TO  Action. 

Where  some  of  the  creditors  had  never  re- 
covered judgment  against  the  W.  Co.,  the  court 
could  not  adjudicate  the  amount  of  their  claims, 
as  judgment  cannot  be  rendered  against  one  not 
a  party  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  428;   Dec  Dig.  <S=>243.] 

8.  FbAVDUIJINT  CoNVETAIfCES  «=»255(I)— Ao- 
TIOJJ8  to  Set  Aside— Nkcbssaby  Parties. 
There  was  a  defect  of  parties,  as  in  suits 
to  enforce  a  trust  all  persons  to  be  afCected  by 
the  decree  should  be  made  parties,  and  the  trus- 
tees as  well  as  the  purchaser  of  the  trust  prop- 
erty were  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  $  741;  Dec.  Dig.  «=» 
255(1).] 

4.  Fraudulent  Convetanoes  ®=5l82(.5)  — 
Sales  in  Bulk— Liability  or  Pubchasebs. 
Vernon's  Sayles*  Ann.  Civ.  St.  I6l4,  art 
3971,  provides  that  any  sale  of  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the  ordi- 
sary  course  of  trade,  or  sale  of  an  entire  stock 
in  bulk  shall  be  void  as  against  creditors,  unless 
the  purchaser  makes  inquiry  of  the  seller  as  to 
creditors  and  notifies  them.  Article  3972  t>ro- 
videa  that  any  purchaser  conforming  to  article 
3971  shall  not  be  accountable  to  creditors  for 
any  of  the  merchandise  coming  into  possession  of 
such  purchaser.  Held,  that  where  the  sale  of  a 
stock  of  merchandise  was  made  in  violation  of 
the  statute,  the  members  of  the  purchasing  firm 
were  constructive  trustees  to  the  extent  of  the 
▼alue  of  the  goods  for  the  benefit  of  the  cred- 
itors of  the  sellers. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S§  575,  576;  Dec.  Dig. 
«=»182(5).] 

Appeal  from  District  Court,  Deaf  Smith 
Connty ;  D.  B.  Hill,  Jnd^. 

Suit  by  the  Parlln-Orendorf  Implement 
Comi>aiiy  and  others  against  G.  W.  Barcna 
and  others.  From  an  adverse  judgment,  the 
defendant  named  appeals.  Reversed  and  re- 
manded. 

Turner  ft  Rollins,  of  Amarlllo,  and  G.  W, 
Barcus,  oJC  Waco,  for  appellant  Knight  ft 
Slaton  and  Carl  Gilliland,  all  of  Hereford, 
and  Madden,  Trulove,  Rybum  ft  Pipkin  and 
Cmdglngton  ft  Works,  all  of  Amarlllo,  for 
appellees. 


HAIiU  J.  During  the  year  1912,  and  for 
several  years  prior  thereto,  the  Warren  Hard- 
ware Company,  a  firm  composed  of  M.  W. 
Warren,  C.  W.  Warren,  and  Marvin  Cross, 
were  engaged  in  the  hardware  business  at 
Hereford,  Tex.,  and  about  January  14,  1913, 
C.  W.  Warren,  acting  for  his  firm,  entered 
into  a  written  contract  with  J.  I.  Walker,  act- 
ing for  the  firm  of  Walker  ft  Perkins,  of 
which  he  was  a  member,  for  the  sale  of  the 
stock  of  hardware  to  Walker  &  Perkins.  A 
part  of  the  consideration  for  the  sale  was 
that  Walker  ft  Perkins  would  execute  and  de- 
liver to  Warren  their  note  for  |4,000,  paya- 
ble 90  days  after  date,  with  8  per  cent  Inter- 
est According  to  the  terms  of  the  contract, 
the  goods  were  sold  at  their  invoice  price, 
plus  the  cost  of  carriage.  It  was  further 
provided  that  as  part  payment  for  the  stock 
J.  J.  Perkins,  of  the  firm  of  Walker  ft  Per- 
kins, should,  by  warranty  deed,  convey  to  the 
members  of  the  firm  comiK>sing  the  Hard- 
ware Company,  1,062  acres  of  land  in  Bailey 
county,  at  $15  per  acre,  less  certain  indebt- 
edness due  Roberts  county  upon  said  land. 
The  third  paragraph  of  the  written  contract 
is  as  follows  : 

"Second  parties  [Warren  Hardware  Compa- 
ny] guarantee  to  the  first  parties  [Walker  & 
Perkins]  that  they,  the  second  parties,  will  pay, 
or  cause  to  be  paid,  any,*  every  and  all  indebted- 
ness or  claims  of  whatsoever  nature,  kind  or 
amount,  which  may  be  due  or  owing  upon  or  for 
any  and  all  the  property  described  in  the  first 
paragraph;  and  that  second  parties  will  make 
a  good  and  sijfiicient  bill  of  sale,  conveying  and 
warranting  the  title  to  all  of  said  property  to 
first  parties,  against  any  and  all  persons  whom- 
soever, and  deliver  all  of  said  property  to  first 
parties,  clear  and  free  from  all  claims  and  debts, 
except  such  as  the  second  parties  will  hereafter 
fully  satisfy,  pay  off  and  discharge  themselves. 
The  proceeds  of  the  note  above  mentioned  [for 
$4,000]  which  first  parties  are  to  make  and  pay 
to  second  parties,  being  intended  and  agreed  to 
be  applied  to  the  payment  of  any  and  all  debts 
or  claims,  which  may  be  owing  for  or  against 
any  of  tne  property  mentioned  in  paragraph 
first ;  and  the  proceeds  of  said  note  must  be  ap- 
plied to  the  payment  of  any  and  nil  claims  for 
or  against  said  property  until  all  snch  claims 
and  debts  are  fully  liquidated ;  and  in  event 
the  proceeds  of  said  note  are  insufficient  to  fully 
pay  off  and  discharge  all  of  such  indebtedness, 
then  neverthelefis  the  second  parties  undertake 
and  agree  to  fully  pay  off  and  discharge  any  and 
all  such  claims." 

This  suit  was  institnted  by  the  appellee, 
Parltn-Orendorf  Implement  Company,  against 
J.  I.  Walker,  J.  J.  Perkins,  and  G.  W.  Bar- 
cus, seeking  judgment  against  Walker  &  Per- 
kins, on  the  note  tor  $4,000,  claiming  that  6. 
W.  Barcua  held  the  same  for  the  Warren 
Hardware  Company,  emd  should  be  adjudged 
to  be  the  holder  thereof  for  the  benefit  of  the 
creditors  of  said  company. 

The  petition  alleges  the  insolvency  and  non- 
resldenoe  of  O.  W.  Warren  and  Marvin  Cross, 
but  makes  M.  W.  Warren  a  party.  It  ap- 
I>earB  that  M.  W.  Warren  was  never  served 
with  citation,  and  before  the  trial  a  nonsuit 
was  taken  as  to  him.    It  is  alleged  that  the 
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14,000  note  was  executed  and  delivered  to  the 
members  of  the  Warren  Hardware  Company, 
to  be  held  by  them  In  trust  and  to  be  collect- 
ed, and  the  proceeds  thereof  paid  to  the  cred- 
itors named  In  the  petition. 

The  allegation  with  reference  to  the  pos- 
session of  the  note  by  O.  W.  Barcus  is  as 
follows: 

"That  after  the  ezccutiou  and  delivery  of  said 
note  for  $4,000,  the  defendant  G.  W.  Barcus, 
after  its  maturity,  and  with  full  knowledge  of 
the  purposes  for  which  it  was  executed,  did, 
with  knowledge  of  such  facta  as  would  and 
should  have  put  him  upon  inquiry,  and  without 
paying  any  consideration  therefor,  for  the  sole 
purpose  of  assisting  his  father-in-law,  M.  W. 
Warren,  in  hindering,  delaying,  and  defeating 
the  creditors  of  the  said  Warren  Hardware 
Company,  above  mentioned,  in  the  collection  of 
their  respective  debts,  and  their  equitable  rights 
and  interests  in  said  $4,000  note,  acquired  pos- 
session of  said  note  and  now  claims  to  be  the 
rightful  end  legal  owner  and  holder  of  said  note, 
but  in  tnith  and  in  fact  is  only  holding  it 
fraudulently  and  for  the  purpose  of  defeating 
this  plaintiff,  and  the  other  creditors  particn- 
larly  mentioned  in  this  petition,  of  the  Warren 
Hardware  Company,  out  of  their  debts  and  de- 
mands and  out  of  their  equitable  interests  and 
rights  in  said  note,  and  for  said  purpose  the 
said  M.  W.  Warren  and  O.  W.  Warren,  and 
each  of  them,  transferred  and  delivered  and 
caused  to  be  delivered  to  the  said  defendant 
Barcus  said  note,  and  refused  to  exercise  and 
perform  the  duties  of  trust  provided  in  said 
c<Mitract  for  them  to 'perform  in  the  collection 
of  said  note,  and  the  payment  of  the  proceeds 
thereof,  to  the  plaintiff  and  the  other  creditors 
hereinabove  mentioned,  all  to  plaintiff's  dam- 
age." 

The  Wyeth  Hardware  &  Mfg.  Company, 
Hibbard,  Spencer,  Bartlett  &  Co.,  the  Texas 
Harvester  Company,  and  Morrow-Thomas 
Hardware  Company  intervened  and  adopted 
the  pleadings  of  the  plaintiff.  The  prayer 
In  plaintlfTs  petition  is  that  It  have  Judg- 
ment against  the  defendant  M.  W.  Warren 
for  the  full  amount  of  its  debt,  evidenced  by 
a  note.  In  the  sum  of  $1,610.09;  that  it  have 
Judgment  against  the  defendants  J.  J.  Per- 
kins and  J.  I.  Walker,  and  as  to  and  against 
defendant  0.  W.  Barcus  it  have  Judgment 
for  the  full  amount  of  the  note  for  $4,000, 
together  with  all  accrued  Interest  that  may 
be  due  thereon,  for  costs  of  suit  and  a  de- 
cree for  a  recovery  on  the  said  $4,000;  that 
the  court  order  the  amount  of  said  recovery 
to  be  prorated  amongst  the  various  creditors, 
and  according  to  the  amount  of  indebtedness 
due  each  from  the  Warren  Hardware  Com- 
pany, and  for  general  relief. 

Upon  a  trial  before  the  court,  Judgment 
was  entered  dismissing  the  cause  of  action 
against  M.  W.  Warren,  continuing  as  fol- 
lows: 

"The  conrt  is  of  the  opinion  that  on  the  16th 
day  of  January,  1013,  the  Warren  Hardware 
Company,  a  copartnership,  was  duly  indebted  to 
the  plaintiff  and  intervener,  in  the  respective 
sums  hereinafter  decreed  to  be  due  and  owing 
to  the  said  plaintiff  and  said  interveners,  respec- 
tively, and  that  said  indebtedness  due  the  said 
plaintiff  and  the  said  interveners,  respectively, 
by  the  said  Warren  Hardware  Company,  is  all 

gast  due  and  no  part  paid  save  and  except   as 
ereinafter  statad ;  ana  it  farther  appearing  to 


the  court  that  the  said  plaintiff  Parlin-Orendorf 
Implement  Company,  and  the  said  interveners, 
Morrow-Thomas  Hardware  Company,  Ilibbard, 
Spencer,  Bartlett  &  Co.,  and  Wjreth  Hardware 
&  Manufacturing  Company,  should  have  and  re- 
cover of  and  from  the  defendants  J.  I.  Walker 
and  J.  J.  Perkins,  and  as  to  the  defendant  O. 
W.  Barcus,  on  the  $4,000  note  sued  on,  the  sum 
of  $4,762.65,  less  an  amount  of  $177.38,  or  a 
total  of  $4,585.27.  It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  plain- 
tiff's debt  due  and  owing  to  it,  by  the  said  War- 
ren Hardware  Company,  is  hereby  decreed  to  be 
$2,012.58,  principal  and  interest,  together  with 
$201.26  attorney's  fees;  that  the  intervener 
Morrow-Thomas  Hardware  Company's  debt,  due 
and  owing  to  it,  by  the  said  Warren  Hardware 
Company,  is  hereby  decreed  to  be  $1,123.34,  to- 
gether with  $113.33  additional  as  attom^'s  fees. 
*  *  *  That  the  intervener  the  Texas  Harvest- 
er Company's  debt,  due  end  owing  to  it  by  the 
said  Warren  Hardware  Company,  is  hereby 
dfc  roMl  to  be  $1,855.60.  •  •  •  That  the 
VN'yetb  Hardware  &  Manufacturing  Company's 
debt,  due  and  owing  to  it  by  the  said  Warren 
Hardware  Company,  is  hereby   decreed  to  be 

fi55.90.  •  •  *  That  the  intervener,  Hibbard 
peucer,  Bartlett  &  Co.'s  debt,  due  and  owing 
to  it  by  the  said  Warren  Hardware  Company,  is 
hereby  decreed  to  be  $429.80.  *  •  •  It  is 
tliorefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintifi,  Parlin  &  Orendorf  Im- 
plement Company,  and  the  interveners,  »  •  • 
do  linve  and  recover  of  and  from  the  defendants 
J.  I.  \\'alker  and  J.  J.  Perkins,  and  as  to  the 
dt-feiKiant  O.  W.  Barcus,  the  sum  of  $4,586.27, 
sniil  recovery  to  be  prorated  among  the  said 
pl.iiiitifL'  and  interveners  in  proportion  to  their 
rcspcciive  indebtedness  hereby  decreed  to  be  due 
and  owing  to  them,  respectively,  from  the  said 
Warren  Hardware  Company.  It  is  further  de- 
creed that  no  personal  judgment  be  taken  against 
thje  defendant  Barcus,  except  for  costs ;  that  the 
$4,000  note  now  held  by  him  be  annulled,  can- 
celed, and  held  for  naught." 

[1]  In  addition  to  a  plea  at  ownership  of 
the  note,  Barcus  filed  a  plea  of  privilege  to 
be  sued  in  Parker  county.  The  action  of  the 
court  in  overruling  this  plea  Is  the  basis  of 
the  first  assignment  of  error.  The  plea  pre- 
sents first  a  special  exception.  The  record 
discloses  no  evidence  introduced  to  sustain 
the  allegation  of  facts  made  in  it.  Under  the 
allegations  of  the  petition  as  above  set  out, 
Barcus  is  charged  with  being  in  possession  of 
the  note,  claiming  to  be  the  owner  thereof, 
for  the  fraudulent  purpose  of  enabling  his  fa- 
ther-in-law to  hinder,  delay,  and  defeat  his 
creditors.  It  is  further  charged  that  be 
holds  it  under  an  express  trust  for  the  boie- 
fit  of  the  creditors  of  the  Warren  Hardware 
Company.  The  petition  further  seeks  to  re- 
cover against  M.  W.  Warren  and  against  the 
makers  of  the  note,  Walker  &  Perkins,  who 
are  alleged  to  reside  in  Deaf  Smith  county, 
where  the  plea  was  filed.  Such  being  the 
pleadings,  the  cause  of  action  asserted  against 
Barcus  was  not  severable  from  that  urged 
against  his  codef endants ;  and  the  court  did 
not  err  in  overruling  the  exc^tl<HL 

[2]  By  the  second  assignment  it  Is  insisted 
that  the  court  erred  la  overruling  appel- 
lant's plea  of  a  defect  of  parties  def^idant, 
and  decreeing  the  note  to  be  a  trust  fund 
without  Joining  the  individuals  of  the  War- 
ren Hardware  Company,  who  were  necessary 
parties  to  the  suit    It  appears  from  the  rec- 
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ord  before  us  tbat  Morrow-Thomas  Hard- 
ware Company  and  the  Texas  Harvester 
Company  were  Judgment  creditors  of  the 
Warren  Hardware  Company,  but  that  neither 
plaintiff  nor  any  of  the  other  Interveners  had 
ever  obtained  a  judgment  upon  their  claims 
against  the  members  of  the  Warren  Hard- 
ware Company.  It  is  undisputed  tbat  the 
members  of  the  Warren  Hardware  Company 
were  still  liable  for  the  debts  claimed  to  be 
due  plaintiff  and  the  tnterreners,  and,  with 
the  exception  of  the  two  Interveners  above 
named,  the  amount  of  these  several  debts 
had  never  been  Judicially  ascertained  until 
the  decree  was  entered  in  tliis  action.  The 
effect  of  the  court's  Judgment  is  to  adjudi- 
cate the  amount  of  the  respective  claims  as- 
serted by  the  plaintiff  and  Interveners  against 
the  Warrrai  Hardware  Company,  when  only 
one  member  of  the  firm  bad  ever  t>eea  made 
a  party  to  the  action  and  after  a  nonsuit  had 
been  taken  as  to  him.  It  is  fundamental 
that  a  court  cannot  render  a  Judgmait 
against  one  who  is  not  a  party  to  the  suit. 

[3]  We  also  agre^  with  appellant  that  nec- 
essary parties  have  not  been  brought  into 
the  suit.  According  to  the  allegations  In  the 
petition,  the  two  firms,  Warren  Hardware 
Company  and  Walker  &  Perkins,  Jointly  cre- 
ated the  trust,  and  by  common  consent  the  in- 
dividuals composing  the  Qrm  of  Warren 
Hardware  Company  were  made  trustees  of 
the  property.  The  54,000  note  is  the  prop- 
erty held  ia  trust  by  the  members  of  the.  firm 
of  Warren  Hardware  Company.  It  is  al- 
leged that  Barcus  is  in  possession  of  the  note, 
and  claiming  it  adversely  to  the  trustees. 
The  general  rule  is  that  in  suits  to  enforce 
the  trust  all  persons  who  are  to  be  affected 
by  tlie  decree  should  be  made  parties.  Hall 
V.  Harris,  11  Tex.  300;  Cotton  v.  Colt,  88 
Tex.  414,  31  S.  W.  1061.  The  trustees  and 
the  purchaser  of  the  trust  property  in  this 
case  are-  necessary  parties.  Williams  v.  ¥t. 
Worth  &  Klo  Grande  By.,  82  Tex.  553,  18  S. 
W.  200 ;  39  Cyc.  608 ;  2  Perry  on  Trusts  & 
Trustees  (6th  Eld.)  i  877.  For  this  additional 
reason  the  appellant's  contention,  that  there 
was  a  defect  of  parties  defendant,  should 
have  been  sustained. 

[4]  The  sale  of  the  stock  of  hardware  was 
made  in  violation  of  the  Bulk  Sales  Law. 
Vernon's  Sayles*  Civil  Statutes,  arts.  3971 
and  3972.  And  as  held  by  the  Supreme  Court 
in  Owosso  Oarrlage  &  Sleigh  Co.  v.  Mcintosh 
&  Warren,  179  S.  W.  259,  the  members  of  the 
Arm  of  Walker  ft  Perkins  are  constructive 
trustees  to  the  extent  of  the  value  of  the 
goods  for  the  benefit  of  the  creditors  of  the 
Warrai  Hardware  Company.  It  is,  however, 
farther  intimated  in  tliat  case  that  the  credi- 
tors of  an  insolvent  debtor,  who  has  dispos- 
ed of  bis  goods  in  violation  of  the  Bulk  Sales 
Lew,  if  no  Judgment  has  been  obtained,  must 
pursue  his  legal  remedy  and  either  attach  the 
goods  or  garnishee  the  proceeds.    This  hold- 


ing is  in  accord  with  the  weight  of  anthorit7. 
Bewley  v.  blms,  145  S.  W.  1076 ;  McGreenery 
V.  Murphy,  76  N.  H.  338,  82  AtL  720,  39  L.  B. 
A.  (N.  S.)  374,  and  note. 

We  have  not  discussed  the  numerous  prop- 
ositions under  the  various  assignments  in  de- 
tail, and  think  what  has  heretofore  been  said 
sufficiently  disposes  of  the  issues  presented ; 
many  of  them  being  Immaterial  and  without 
merit 

rme  Judgmait  Is  reversed,  and  the  cause 
remanded. 


TEXAS  ft  N.  O.  R.  CO.  ▼.  HABSHALL  ft 
MABSHALL.    (No.  71.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Feb.  17,  1916.    On  Motion  for  Bebeai^ 

ing,  March  16,  1916.) 

1.  OOUBTS  «=>122— JuiusDionoN— AHOtmT  Hf 

CONTBOVEBST. 

It  is  not  the  evidence,  but  the  pleadingB, 
which  determine  whether  the  amount  in  contro- 
versy is  within  the  Jurisdiction  of  a  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  413,  4B7;   Dec  Dig.  «8=»122.] 

2.  Afpkai.  ako  Ebbob  «=>934(1)  —  Pbesuhf- 
tions  in  sufpobt  of  judgment. 

On  appeal  every  reasonable  intendment  will 
be  indulged  to  support  the  judgment  below. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  3777,  3780,  3781 ;  Dec  Dig. 
«=»934(1).] 

On  Motion  for  Behearlng. 

3.  Attorney  and  Client  ^=»150  —  Aqbeb- 
UENTs  POB  Contingent  Fee— Settlkmbnt 
Between  Client  and  Pabtt  Liable. 

A  person  injured  while  a  passenger  on  de- 
fendant s  railroad  employed  plaintiffs  to  repre- 
sent her  in  collecting  damages,  and  agreed  that 
they  should  receive  one-half  of  the  net  sum  col- 
lected after  deducting  necessary  costs  of  col- 
lection, and  that  she  would  not  compromise  or 
settle  the  claim  without  authority  from  plain- 
tiffs. With  knowledge  of  plaintiffs'  rights,  the 
railroad  claim  agent  procured  a  release  from  the 
injured  party  by  paying  her  $100  and  agreeing 
to  pay_  a  doctor'a  bill  of  $22.50  and  to  settle  with 
plaintiffs.  Plaintiffs  sued,  and  the  court  refused 
an  instruction  requested  by  defendant  directing 
a  verdict  for  plaintiffs  for  $61.25  and  gave  a 
peremptory  instruction  for  plaintiffs  for  $122.60. 
Held,  that  plaintiffs  were  only  entitled  to  re- 
cover $61.25,  and  the  court  erred  in  refusing  tlie 
requested  instruction. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Client  Cent  Dig.  {  864;   Dec.  Dig.  i6=s»ldO.] 

Appeal  from  Nacogdoches  County  Court; 
J.  F.  Perritte,  Judge. 

Suit  by  Marshall  &  Marshall  against  the 
Texas  ft  New  Orleans  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beformed  and  affirmed  on  rehearing. 

John  T.  Garrison,  of  Houston,  and  King 
&  Settle,  of  Nacogdoches,  for  appellant 
Marshall  ft  Marshall,  of  Nacogdoches,  for 
appellee. 

BBOOKB,  J.  This  Is  a  suit  by  appellees, 
brought  on  the  6th  day  of  July,  1915,  against 
appellant,  the  petition  alle^ng  that  Jlrs. 
Mary  Coats,  the  wife  of  C.  C.  Coats,  whllo 
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a  passenger  on  the  appellant's  line  of  rail- 
road, was  Injured,  and  that  later  the  said 
Mrs.  Coats  and  her  husband  entered  Into  a 
written  contract  with  appellees,  which  con- 
tract Is  as  follows: 

"The  State  of  Texas,  County  of  Nacogdoches. 
Know  all  men  by  these  presents'.  That  we,  Mary 
P.  Coats,  joined  by  her  husband,  O.  C.  Coats, 
Sr.,  both  of  the  county  and  state  aforesaid,  do 
hereby  contract  with  and  employ  Marshall  & 
Marshall  attorneys  to  represent  us  in  coUeotinf; 
damages  due  by  the  Texas  &  New  Orleans  Rail- 
road Company  for  injury  to  Mary  P.  Coats, 
which  injury  was  occasioned  by  the  negligence  of 
said  railroad  company  to  the  said  Mary  P.  Coats 
on  or  about  March  7,  1915,  at  a  station  on  said 
railroad  company,  in  Angelina  county,  Texas. 
The  said  attorneys,  Marshall  &  Marafaall,  are  to 
give  their  legal  services  in  the  collection  and 
settlement  of  the  aforesaid  daim  for  damages, 
and  to  sue  therefor  in  the  event  that  said  claim 
is  not  adjusted  without  suit,  and  the  said  attor- 
neys are  to  receive  one-half  of  the  net  sum  col- 
lected after  deducting  necessary  costs  incurred  in 
collecting  said  claim.  The  said  Mary  P.  Coats 
and  her  husband,  C.  C.  Coats,  Sr.,  bind  them- 
selves to  pay  all  costs  incurred  in  the  prosecu- 
tion and  collection  of  this  claim,  and  to  make  the 
necessary  cost  bonds  in  the  prosecution  of  this 
claim  and  appeal  bond,  if  appeal  is  deemed  nec- 
essary by  attorneys  herein.  If  costs  are  obtained, 
from  defendant  railroad  company,  then  the  said 
attorneys  herein  are  to  share  one-balf  of  the  full 
amount  of  the  claim  collected,  costs  being  paid 
by  defendant.  In  the  event  that  nothing  is  ob- 
tained by  virtue  of  this  claim  against  the  said 
niilroad  company,  then  in  that  event,  the  said 
attorneys  are  not  to  be  paid  anything  for  their 
services.  But  we,  the  said  Mary  P.  Coats  and 
C.  C.  Coats,  Sr.,  hereby  agree  and  bind  our- 
selves that  this  claim  shall  not  be  compromised 
or  settled  by  us  without  authority  from  our  said 
attorneys,  Marshall  &  Marshall,  of  Nacogdoches, 
Texas,  but  that  the  said  attorneys  shall  have 
full  authority  to  settle,  adjust  and  compromise 
and  sue  for  us  and  in  our  behalf,  as  folly  as  we 
ourselves  could  do.  Witness  our  hands  at  Nacog- 
doches, Texas,  this  10th  day  of  April,  A.  D. 
1915.  [Signed]  Mary  P.  Coats,  C.  C.  Coats, 
MarshaU  &  MarehaU,  Attys.,  by  F.  P.  MarehaU." 

PlalntUCs  allege  In  their  petition  as  fol- 
lows: 

"Plaintiffs  allege  that  by  virtue  of  the  afore- 
said contract  they  immediately  began  investi- 
gation and  study  of  said  cause  of  action,  ac- 
quainting themselves  with  the  facts  and  locality 
of  the  injury,  interviewing  witnesses,  examining 
the  ground  at  Shawnee  switch,  and  that  plain- 
tiffs have  at  all  times  carefully  and  properly 
safeguarded  the  Interests  of  the  said  Mary  P. 
and  C.  C.  Coats.  On  June  26,  1915,  plaintiifs 
informed  defendant,  through  C.  Emmett,  its  duly 
authorized  and  acting  claim  agent,  that  plaintiffs 
Marshall  &  Marshall  had  a  written  contract 
with  Mary  P.  Coats  and  C.  C.  Coats  giving 
plaintilEs  the  sole  and  exclusive  right  to  adjust, 
settle,  compromise,  or  sue  for,  damages  for  neg- 
ligence of  the  defendant  Texas  &  New  Orleans 
Railroad  Company  for  injury  to  Mary  P.  Coats 
at  Shawnee  switch  on  March  7,  1915  ;  that  nei- 
ther Mary  P.  Coats  nor  C.  O.  Coats  had  any  au- 
thority whatever  to  deal  with  defendant  railroad 
company  nor  any  of  its  agents  in  the  adjustment, 
compromise,  or  settlement  of  the  aforesaid  claim, 
but  that  the  said  Marshall  &  Marshall  had  tak- 
en said  claim  for  collection  or  settlement  upon  a 
contingent  fee  of  one-balf,  or  50  per  cent.,  of  the 
entire  amount  of  whatever  sums  the  said  de- 
fendant railroad  company  might  be  liable  for  or 
might  pay  or  have  to  pay  in  compromise,  set- 
tlement, or  suit  of  said  claim,  all  of  which  afore- 
said facts  defendant  well  knew. 

"Plaintiffs  allege  that  defendant  Texas  ft  New 


Orleans  Railroad  Company,  through  Its  duly  au- 
thorized and  acting  rlaim  agent,  C.  Emmett,  on 
the  evening  of  July  2,  1916,  without  the  knowl- 
edge or  authority  from  plaintiffs  Marshall  ft 
Marshall,  went  to  the  home  of  Mary  P.  Coats 
and  C.  0.  Coats  and  there  paid  them  $100  in 
cash,  without  any  authority  and  in  fraud  of 
plaintiffs'  contract  and  rights,  and  that  defend- 
ant well  knew  the  payment  of  said  $100  was 
fraudulent  and  for  the  purpose  of  defrauding 
these  plaintiffs  and  prejudicing  their  rights  in 
the  trial  of  the  aforesaid  claim ;  and  defendant 
on  said  date  and  through  its  said  agent  as  afore- 
said assumed  the  payment,  and  has  since  poid, 
the  bill  of  Dr.  J.  B.  Deal  for  services  and  medi- 
cal treatment  of  the  said  Mary  P.  Coats  for  the 
injuries  caused  her  by  the  negligence  of  de- 
fendant railroad  company  at  Shawnee  switch  as 
aforesaid ;  that  said  medical  bill  so  assumed  and, 
^aid  by  the  defraidant  railroad  company  was 
!;<22.50  in  cash,  and  said  latter  sum  was  part  of 
the  consideration  of  the  attempted  settlement 
and  compromise  of  the  claim  for  damages  of  the 
said  Marv  P.  and  G.  C.  Coats  for  the  injuries 
caused  Mary  P.  Coats  by  defendant  railroad 
company  as  aforesaid,  and  that  said  attempted 
settlement  and  compromise  of  said  claim  of  the 
said  Mary  P.  Coats  and  C.  C.  Coats  was  with- 
out authority  of  law,  was  fraudulently  made  and 
knowingly  so  made  by  defendant  raUroad  com- 
pany for  the  purpose  of  defrauding  these  plain- 
tiffs Marshall  &  Marshall  in 'a  fair  and  equitable 
settlement  by  compromiso  or  suit  of  the  afore- 
said claim ;  that,  in  addition  to  the  snid  $22.50 
in  cash  assumed  and  paid  by  defendant  railroad 
company  to  the  said  Dr.  J.  B.  Deal,  the  further 
sum  of  $5  in  cash  for  a  written  statement  made 
by  the  sold  Dr.  J.  B.  Deal  to  defendant  railroad 
company  as  to  the  nature  and  extent  of  the  in- 
juries caused  by  the  negligence  ot  defendant  rail- 
road company  to  the  said  Mary  P.  Coats  at 
Shawnee  switch  on  March  7,  1915,  as  aforesaid, 
and  that  said  payment  of  said  latter  sum  was  for 
the  purpose  of  prejudicing  the  rights  of  these 
plaintiffs  in  a  fair  and  equitable  adjustment,  set- 
tlement, or  trial  of  this  cause. 

"Plaintiffs  allege  that  before  defendant  on  said 
July  2,  1915,  paid  to  said  Mary  P.  Coats  and 
C.  C.  Coats  the  $100  in  cash  as  aforesaid,  and 
before  said  defendant  assumed  to  pay  and  did 
pay  the  said  Dr.  J.  B.  Deal  the  said  $22.60  in 
cash  as  aforesaid,  the  said  Mary  P.  Coats  and 
C.  O.  Coats  informed  the  said  C.  Emmett.  the 
duly  authorized  and  acting  claim  agent  of  de- 
fendant Texas  ft  New  Orleans  Railroad  Com^ 
pany,  that  the  said  Mary  P.  Coats  and  C.  G, 
Coats  had  entered  into  a  contract  in  writing 
with  Marshall  ft  Marshall,  whereby  they  had 
agreed  and  bound  the  said  Mary  P.  Coats  and 
C.  C.  Coats  to  pay  to  the  said  MarshaU  ft 
Marshall,  plaintiffs  herein,  one-half,  or  50  per 
cent.,  of  the  entire  claim  for  damages  by  the  neg- 
ligence of  the  Texas  &  New  Orleans  Railroad 
Company  to  Mary  P.  Coats  for  injuries  to  her  at 
Shawnee  switch  on  March  7,  1915,  as  aforesaid ; 
and  the  said  Mary  P.  Coats  and  0.  0.  Coats 
made  the  condition  of  tbeir  acceptance  of  the 
said  $100  in  cash  to  them,  and  the  assumption 
of  the  said  $22.60  to  Dr.  J.  B.  Deal  bj  the  de- 
fendant Texas  &  New  Orleans  Railroad  Compa- 
ny, that  the  said  Texas  ft  New  Orleans  Railroad 
Company  would  assume  and  would  pay  and 
settle  with  Marshall  &  Marshall,  plaintiffs  here- 
in, upon  the  basis  of  one-half,  or  50  per  cent., 
of  the  entire  claim,  as  per  the  terms  of  their 
contract,  and  the  said  defendant  Texas  ft  New 
Orleans  Railroad  Company  obligated  and  bound 
itself  to  settle  with  and  pay  the  said  Marshall 
ft  Marshall,  plaintiffs  herein,  upon  said  basis  of 
said  50  per  cent.,  or  one-half,  of  the  entire  claim 
of  the  said  Mary  P.  and  C.  C.  Coats  inclusive 
of  whatever  sums  the  said  defendant  had  to 
pay  for  medical  bills  and  costs  of  suit,  if  any. 
The  Bifid  defendant  railroad  company  has  failH 
and  refused,  and  still  fails  and  refuses,  to  cemply 
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with  the  terms  of  its  contract  made  and  eoteml 
Into  with  the  said  Mary  P.  Coats  and  C.  O. 
Coats  on  said  July  2,  1916,  and;  because  of  said 
failare  of  said  defendant  to  complr  with  and 
carry  out  said  agreement  as  to  Mary  P.  and  C. 
C.  Coats,  the  said  contract  even  with  the  said 
Mary  P.  Coats  and  C.  C.  Coats  by  defendant 
has  been  breached,  and  Mary  P.  Coats  and  C.  C. 
Coats  are  not  bound  in  law  nor  equity  to  comply 
with  and  respect  said  agreement  and  said  at- 
tempted and  fraadnlent  settlement  of  their  por- 
tion of  the  aforesaid  claim  for  damages. 

"By  virtue  of  the  contract  of  plaintiffs  herein 
with  the  said  Mary  P.  Coats  and  C.  C.  Coats, 
whereby  said  Marshall  8c  Marshall,  under  the 
terms  of  said  contract,  were  vested  with  a  con- 
tingent fee  of  one-half  interest  in  and  to  all  of 
the  aforesaid  claim  for  damages,  which  claim  is 
for  the  sum  of  $1,000,  as  aforesaid,  and  because 
by  the  terms  of  the  aforesaid  contract  of  Mar- 
shall ft  Marshall  with  the  said  Mary  P.  Coats 
and  C.  C.  Coats,  whereby  the  said  Mary  P, 
Coats  and  C.  C.  Coats  obligated  and  bound  them- 
selves not  to  settle  or  compromise  the  aforesaid 
claim  without  authority  from  the  said  Marshall 
&  Marshall,  plaintiffs  herein,  who  have  not 
given  to  the  said  Mary  P.  Coats  or  C.  C.  Coats 
any  authority  to  compromise  any  part  of  said 
claim  for  damages  as  aforesaid,  and  because  the' 
said  attempted  settlement  by  defendant  with  the 
said  Mary  P.  Coats  and  C.  C.  Coats,  on  July  2, 
1915,  upon  the  terms  and  conditions  alleged  as 
aforesaid,  are  without  authority  ftom  these 
plaintifFs,  and  fraudulently  made  as  to  these 
plaintiffs  with  full  knowledge  by  defendant  at 
the  time  that  said  attempted  settlement  with 
Mary  P.  Coats  and  C.  C.  Conts,  both  as  to  the 
$100  paid  and  as  to  the  $22.50  paid,  as  to  these 
I^iiintiSB  is  wholly  and  totally  fraudulently  made 
and  knowingly  so  made  by  defendant  railroad 
company  for  the  purpose  of  defeating  and  preju- 
dicing the  rights  of  plaintiffs  herein,  plaintiffs 
ask  that  said  attempted  settlement  with  the  said 
Mary  P.  Coats  and  C.  C.  Coats  as  aforesaid  be 
held  null  and  void  and  of  no  effect  as  to  Mary 
P.  Coats  and  C.  C.  Coats,  because  the  said  de- 
fendant railroad  company  has  failed  and'  refused, 
and  still  fails  and  refuses,  to  comply  with  the 
conditions  and  terms  made  and  entered  into  by 
it  and  the  said  Mary  P.  Coats  and  C.  C.  Coats 
as  a  condition  of  said  payment  of  the  aforesaid 
sums  of  money,  and  that  plaintiffs  be  allowed  to 
proceed  with  this  cause  in  their  own  name  for 
the  full  amount  of  damages  of  $1,000  as  before 
al^ed,  and  that  plaintiffs  under  the  terms  of 
said  contract  be  given  one-half,  or  50  per  cent, 
of  all  sums  that  may  be  paid  or  recovered  from 
defendant  as  the  portion  rightfully  belonging  to 
plaintiffs  under  the  terms  of  their  contract  of  a 
contingent  fee  of  one-half  of  the  total  claim. 
But  in  the  event  the  court  should  hold  that 
plaintifFs  could  not  recover  for  the  one-half  of 
the  claim  for  Mary  P.  Coats  and  C.  C.  Coats 
Which  said  Mary  P.  Coats  and  C.  C.  Coats  have 
attempted  to  compromise,  and  that  said  attor- 
neys, Marshall  &  Marshall,  under  the  terms  of 
their  contract  of  employment,  hold  said  one-half 
in  trust  for  Marv  P.  Coats  and  C.  C.  Coats  to  be 
p«id  to  them  when  said  canse  of  actions  shall 
have  been  fully  disposed  of  according  to  law, 
then,  in  such  event,  plaintiffs  ask  that  they  be 
permitted  to  prosecute  this  suit  in  their  names 
as  plaintiffs  as  herein  stated  for  their  full  and 
just  portion  of  one-half  of  the  entire  claim, 
which  said  half  of  said  claim  for  damages  as 
aforesaid  is  $500  as  the  portion  which  plaintiffs 
are  entitled  to  sue  for  and  recover  of  defendant, 
because  plaintiffs  are  in  no  wise  bound  or  af- 
fected by  the  attempted  and  fraudulent  settle- 
ment made  by  defendant  with  Mary  P.  Coats  and 
0.  O.  Coats  on  July  2,  1915,  as  before  alleged. 

"But  if,  from  any  cause,  the  court  should  hold 
that  plaintiffs  could  not  proceed  with  this  suit 
dther  for  the  full  sum  of  $1,000,  $500  of  which 
t*  b*  bdd  in  trust  for  Mary  P.  Coats  and  O. 


C  Ooatfi  until  said  cause  shall  have  been  fully' 
and  fairly  adjusted  and  settled  or  until  the  fur-  ■ 
ther  orders  of  the  court,  or  that  plaintiffs  could , 
not  proceed  in  their  names  as  plaintiffs  against 
the  defendant  herein  for  the  sum  of  one-half  of 
the  said  entire  claim,  to  wit,  $500  as  the  rightful ' 
portion  of  said  daim  which  these  plaintiffs  un- 
der the  terms  of  their  contract  are  entitled  to 
sue  for  and  recover,  but  that  the  attempted  set- 
tlement by  defendant  and  Mary  P.  Coats  and  C. 
C.  Coats  on  July  2, 1915,  for  the  sum  of  $122.50, 
was  binding  as  to  said  parties,  then  plaintiffs  al- 
lege that  plaintiffs  herein,  Marshall  &  Marshall, 
are  entitled  to  $122.50  as  the  portion  of  the  en- 
tire claim  for  damages  that  defendant  the  Texas 
&  New  Orleans  Railroad  Company  bound  end 
obligated  itself  to  pay  when  it  paid  said  suras 
of  $100  and  $22.50  aq  aforesaid  on  ^aid  July 
2,  1915,  and  agreed  to  comply  with  its  terms 
of  settlement  with  said  Marshall  ft  Marshall 
as  per  the  contract  with  said  Marshall  ft  Mar- 
shall with  Mary  P.  Coats  and  C.  C.  C«ats. 

"Wherefore,  premises  considered,  plaintiffs 
pray  that  citation  be  issued  and  served  iipo* 
defendant  in  terms  of  law,  that  upon  a  final 
hearing  herein  plaintiffs  have  judgment  against 
defendant  for  Uie  sum  of  $1,000,  for  costs  of 
suit,  and  for  general  and  special  relief,  in  law 
and  equity,  as  they  may  be  entitled." 

They  further  allege  that,  before  the  appel- 
lant paid  to  the  said  Mary  P.  and  O.  O.  Coats 
the  said  sum  of  $100  and  said  $22.50  doctor's 
bill,  they,  the  said  Coats  and  wife,  Informed 
the  said  C.  Emmett  that  they  had  entered 
Into  a  contract  in  writing  with  Marshall  ft 
Marshall,  whereby  they  agreed  to  pay  the 
said  Marshall  ft  Marshall  one-half,  or  .50  per 
cent.,  of  the  coitlra  daim  for  damages,  and 
that  said  Mary  P.  and  C.  C.  Coats  made  It  a 
condition  of  their  acceptance  of  said  $100  in 
cash  and  the  payment  of  said  $22.50  doctor's 
bill  by  appellant  that  the  appellant  would 
assume  and  pay  and  settle  with  Marshall  ft 
Marshall  upon  the  basis  of  one-half,  or  50 
per  cent,  of  the  entire  claim,  as  per  tlie 
terms  of  their  contract  And  they  further 
alleged  that  the  said  appellant  bound  itself 
to  settle  with  Marshall  &  Marshall  and  pay 
them  upon  said  basis  of  said  50  per  cent,  or 
one-half,  of  the  entire  claim  of  said  Goats 
and  wife,  inclusive  of  whatever  sums  the 
said  appellant  had  to  pay  for  medical  bills 
and  costs  of  suit,  if  any;  that  the  railroad 
company  failed  and  refused  to  comply  with 
the  terms  of  the  contract  made  and  entered 
Into  with  the  said  Coats  and  wife  on  said 
July  2,  1915,  and  they  alleged  that  by  virtue 
of  the  contract  said  covenant  by  which  appe- 
lant bound  itself  to  pay,  and  the  considera- 
tion of  the  settlement  with  the  said  Coats 
and  wife  being  that  appellant  would  pay  ap- 
pellees and  settle  with  them,  as  per  said 
contract,  appellees  are  entitled  to  said  sum 
of  $122.50. 

The  appellant  pleaded  that  It  bad  made  a 
complete  settlement  with  Coats  and  wife  for 
any  and  all  injuries  sustained  by  said  Mary 
Coats  while  a  passenger  on  defendant's  train, 
and  paid  her  the  sum  of  $100,  which  was  ac- 
cepted as  full  settlement  for  any  and  all 
damages,  and  she  executed  a  release  therefor, 
and  further  pleaded  that  it  offered  to  pay 
appellees  $50,  one-half  of  the  amount  paid 
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to  Coats  and  wife,  and  now  offers  to  pay 
and  tenders  In  conrt  the  said  $50,  which  was 
refused. 

The  case  was  tried  before  a  Jury,  and  the 
court  instructed  the  Jury  to  return  a  verdict 
in  favor  of  appellees  for  the  sum  of  $122.50. 

AK>ellant  filed  motion  for  new  trial,  which 
was  overruled,  to  whidi  appellant  excepted 
and  gave  notice  of  appeal,  tn  doe  time  filing 
its  appeal  bond,  perfecting  the  ai^)eal,  and 
the  case  is  now  before  this  court  for  consid- 
eration. 

By  its  first  assignment  of  error,  appellant 
cmnplains  that  the  court  erred  in  refusing 
to  give  defendant's  special  charge  No.  1, 
which  is  as  follows: 

"In  this  case,  yon  are  instructed  that  the 
plaintiffn  are  entitled  to  recover  only  the  sam  of 
$50.  Yon  will  therefore  return  a  verdict  for 
the  plaintifis  axainst  the  defendant  for  the  sum 
of  $50." 

The  pr(%x>8ltion  under  the  above  assign- 
ment urged  by  appellant  is: 

"That  the  contract  between  Marshall  &  Mar- 
shall and  Coats  and  wife  did  not  assign  to 
Marshall  tc  Marshall  the  canse  of  action  that 
Coats  and  wife  bad  against  appellant,  but  only 
assigned  to  Maraball  &  Marshall  one-half  of  the 
net  amount  that  was  received  by  settlement,  suit, 
or  compromise,  and.  Coats  and  wife  having  set- 
tled their  cause  of  action  against  the  railroad 
company  in  full,  the  railroad  therefore  would 
only  be  liable  to  Marshall  &  Marshall  for  one- 
half  of  the  amount  paid  to  Coats  and  wife." 

The  contract  has  been  set  out  heretofore 
in  full,  and  all  of  the  testimony  that  appel- 
lant introduced,  outside  of  the  contract  itself, 
was  as  follows: 

Mrs.  Mary  P.  Coats  testified: 

"Yea,  I  signed  the  release  for  my  Injuries.  I 
did  not  want  to  sign  it,  and  I  told  the  claim 
ai?eiit  that  1  had  signed  a  contract  with  Mar~ 
shall  &  Marshall,  and  couldn't  settle  with  him, 
and  he  said  I  could  if  I  wanted  to ;  that  it  was 
jnst  with  me.  I  read  the  contract,  and  I  asked 
him  why  Marshall's  name  was  not  in  it,  and  he 
said  it  did  not  belong  there." 

C.  0.  Coats  testified  as  follows: 
"On  July  2,  1915,  Mr.  Emmett,  the  claim 
agent,  came  to  my  house  late  in  the  evening  to 
settle  with  us.  I  told  liim  I  couldn't  settle  with 
him,  that  we  had  given  a  contract  to  our  attor- 
neys, Marshall  &  Marshall,  and  bad  given  Uiem 
exclusive  right  to  settle  our  claim  against  tiie 
railroad,  and  that  suit  had  iieen  already  filed. 
Mr.  Emmett  said  I  could  settle  the  claim,  that 
it  was  with  me,  and  offered  me  $100.  I  told  him 
I  couldn't  take  that ;  that  I  would  have  to  pay 
my  attorneys  one-half,  and  after  I  had  paid  my 
attorneys  $60  and  paid  the  doctor  I  wouldn't 
have  more  than  $10  or  $15  left  He  asked  me 
what  was  the  best  I  would  do,  and  I  told  him 
$600.  He  then  said  be  would  give  me  $100  in 
cash  and  pay  Dr.  Deal  and  Marshall  &  Marshall, 
and  I  could  settle  with  Castlebury ;  that  would 
make  it  about  even.  I  agreed  to  do  that,  and  be 
wrote  up  the  contract  and  release  which  we  sign- 
ed. We  wouldn't  have  signed  that  release  if  the 
claim  agent  hadn't  agreed  to  pay  Marshall  & 
Marshall.  Yes,  I  have  signed  a  release  to  the 
railroad  for  the  injuries  to  my  wife.  Tliey  paid 
me  $100  and  agreed  to  pay  Deal  and  settle  with 
Marshall  &  Marshall  and  I  was  to  settle  with 
Castlebury.  I  tried  to  get  Emmett  to  wait  until 
next  morning,  when  we  would  go  to  Nacogdoches, 
and  I  would  talk  with  my  attorneys,  and  be 
said  he  would  not  stay,  as  he  had  to  go  away 


that  night,    ^le  contract  was  read  to  as  before 

we  signed  it." 

J.  H.  Marshall  testified: 

"On  June  20,  1916,  Mr.  Emmett,  the  claim 
agent  for  the  Texas  &  New  Orleans  Railroad 
Company,  came  to  our  office  to  confer  with  na 
relative  to  settlement  of  the  claim  of  ^ra.  Mary 
P.  Coats  against  the  said  company  for  damages 
to  her,  and  asked  whether  C.  C.  Coats  was  in 
town ;  that  he  would  like  to  talk  with  him. 
We  told  him  we  had  no  objection  to  his  talking 
to  Mr.  Coats,  bnt  Mr,  Coats  couldn't  settle  with 
him ;  that  he  and  his  wife  had  given  us  a  con- 
tract delegating  to  as  exclusive  right  to  com- 
promise, settle,  or  sue  for  damages  upon  a  con- 
tingent fee  of  one-half  of  the  entire  claim.  I 
did  not  give  C.  C.  Coats  and  his  wife  authority 
to  settle  this  claim.  Tes,  it  is  a  fact  that  I  told 
the  daim  agent,  Mr.  G.  Emmett,  when  he  left 
our  office  on  June  26,  1915,  that  it  would  be 
useless  to  see  us  in  reference  to  a  settlement  up- 
on the  terms  he  offered.  It  is  also  a  fact  that 
Mr.  Emmett  came  to  our  office  on  July  3,  1915, 
and  told  us  Ite  had  settled  with  our  client  in 
full  for  $100  and  had  a  release  therefor.  He 
said  the  railroad  was  not  to  pay  the  attorneys 
anything.  He  afterwards  admitted  that  the  rail- 
road had  agreed  to  pay  Dr.  Deal  and  our  at- 
torneys' fee." 

As  stated  above,  the  aK)elIant  then  Intro- 
duced a  release  signed  by  O.  C.  and  Mary 
P.  Coats,  which  is  not  of  record,  but  as  to 
which  the  county  Judge,  in  the  statement  of 
facts,  states  as  follows: 

"No  evidence  was  introduced  by  defendant,  ex- 
cept a  release  silked  by  C.  C.  and  Mary  P. 
Coats,  stating  a  cash  consideration  of  $100  and 
the  assumption  by  defendant  railroad  company 
of  the  payment  of  Dr.  J.  B.  Deal,  which  release 
was  witoessed  and  acknowledged,  but  is  in  pos- 
session of  defendant's  attorneys  and  has  not  been 
furnished  to  the  court  for  embodiment  in  the 
statement  of  facts,  ^e  defendant's  voucher 
showing  the  payment  of  said  $100  was  offered 
and  introduced,  but  said  voucher  has  not  been 
furnished  to  the  court  for  emlKidiment  here." 

From  the  testimony,  it  is  clear  that  the  de- 
fendant company,  when  It  settled  with  Coats 
and  wife,  paid  Uiem  $122.50,  as  their  part  of 
the  claim,  and  agreed  to  pay  the  attorneys, 
who  were  appellees  herein,  their  part  of  the 
claim  for  damages,  which  at  that  time  the 
appellant  knew  was  to  be  divided  between 
the  parties  equally.  It  is  also  apparent  frcnn 
the  evidence  that  the  money  paid  to  Coats 
and  wife  was  not  included,  or  attempted  to 
be  included,  in  the  amount  which  was  agreed 
to  be  paid  in  settlemmt  of  said  dalm  to 
appellees.  In  other  words,  it  is  clear  from 
the  testimony  that  It  was  understood  by 
Coats  and  his  wife,  and  by  the  agent  of  ap- 
pellant, that  he  only  paid  the  said  Coats  and 
wife  their  part  of  the  claim  In  settlement, 
and  that  the  appellant  agreed  to  pay  the 
appellees  their  part.  Therefore  we  do  not  be- 
lieve that  the  court  erred  in  refusing  to 
charge  the  Jury  that  the  plaintiffs  were  en- 
titled to  recover  only  the  sum  of  $50.  This 
assignment,   therefore,   is  overruled. 

By  the  sectmd  assignment  of  error,  appel- 
lant  complains  that  the  court  erred  in  re- 
fusing to  give  appellant's  special  charge  Na 
2,  which  is  as  follows: 

"In  this  case,  ^ou  are  instructed  that  the  i>lain- 
tlffs  are  not  entitled  to  recover  but  $01.26.    Ton 
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will  therefore  return  a  verdict  in  tAvm  of  plain* 
tiffs  for  the  sum  of  W-SO." 

We  are  sure  that  this  special  charge  was 
asked  upon  the  theory  that  the  appellees  were 
entitled  to  recover  only  one-half  of  what  was 
actually  i>aid  Coats  and  wife,  for  the  reason 
that  $61.25  is  one-half  of  the  amount  paid 
Coats  and  wife,  Including  the  doctor's  bill. 
From  oar  view  of  the  case,  the  court  was 
not  in  error  in  refusing  to  give  this  special 
charge,  and  the  asslgimient  Is  therefore  over- 
ruled. 

The  third  assignment  of  error  assails  the 
action  of  the  lower  court  In  giving  a  peremp- 
tory Instruction  In  favor  of  appellees  against 
appellant.  In  the  sum  of  $122.50,  for  the 
following  reasons:  That  the  court  erred  In 
withdrawing  from  the  Jury  the  issue  of 
whether  or  not  the  settlement  made  by  and 
between  the  defendant  company  and  Coats 
and  wife  was  only  a  settlement  of  Coats'  In- 
terest in  and  to  said  cause  of  action,  and  not 
a  complete  settlement  of  the  entire  cause  of 
action ;  the  evidence  showing  that  a  release 
executed  by  Coats  and  wife  was  a  full  and 
complete  settlement  of  the  entire  cause  of 
action.  As  before  stated,  the  release  is  not 
in  the  record.  The  only  statement  with  ref- 
erence to  the  contents  of  same  Is  the  evidence 
ot  the  court  trying  said  cause.  We  do  not  be- 
lieve from  the  testimony  that  It  was  error 
in  the  court  In  giving  this  peremptory  in* 
structlon,  as  the  testimony  conclusively 
showed,  and  there  was  no  evidence  to  the 
contrary,  that,  in  the  settlement  appellant 
made  with  Coats  and  wife,  it  was  the  under- 
standing and  agreement  of  the  parties  that 
the  amount  paid  Coats  and  wife  was  their 
part  of  the  settlement,  and  appellant  agreed, 
in  addition,  to  pay  Marshall  &  Marshall 
their  additional  and  equal  portliw.  This 
assignment  is  therefore  overruled. 

By  their  fourth  assignment  of  error,  ap- 
pellant complains  that  the  court  erred  in 
X)eremptorlly  Instructing  a  verdict  for  the 
defendant,  and  withdrawing  the  case  from 
the  Jury,  for  the  reason  that  the  evidence 
shows  that  C.  C.  Coats  and  wife  had  made 
a  full  and  complete  settlement,  and  they  ac- 
cepted in  full  tbe  settlement  of  $100,  etc., 
etc 

What  we  have  said  with  respect  to  the 
third  assignment  of  error  applies  here,  and 
this  assignment  is  therefore  overruled. 

Tbe  appellant,  in  the  fifth  assignment  of 
error,  insists  that  the  court  erred  in  instruct- 
ing a  verdict,  for  tbe  reason  that  tbe  un- 
disputed evidence  shows  that  appellees  were 
not  entitled  to  recover  in  any  sum  In  excess 
of  one-half  of  the  amount  paid  Coats  and 
wife,  and  that  therefore  the  court  is  out  of 
Jurisdiction  to  render  judgment. 

[1, 2]  It  is  not  the  evidence,  but  the  plead- 
ings, to  which  we  look  to  discover  whether 
or  not  tbe  court  has  Jurisdiction  of  the 
amount  Involved  in  controversy.     We  have 


set  out  the  pleadings  of  the  plalntlflF  Inlhll. 
There  was  no  general  or  special  demurrer  to 
this  petition,  either  filed  or  urged.  It  is 
useless  to  speculate  what  would  have  beean  the 
result  if  this  had  been  done.  Every  reason- 
able Intendment  wUl  be  Indulged  to  support 
the  Judgment  of  the  court.  Such  being  the 
case,  and  the  Jurisdiction  of  the  court  being 
determined  not  by  the  amount  recovered,  we 
are  of  the  opinion  that  the  above  assignment 
should  be  overruled. 

Finding  no  error  conuultted  by  the  trial 
court,  this  case  is  in  all  things  at&nned. 

On  Motion  for  Rehearing. 

[S]  Upon  a  more  thorough  consideration, 
we  are  of  opinion  that  we  were  in  error  In 
affirming  this  case,  and  that  the  requested 
charge  of  appellant,  to  the  effect  requesting 
tbe  JuiT  to  bring  In  a  verdict  for  $61.25  in 
favor  of  the  appellees,  should  have  been 
given,  and  that  there  was  error  In  the  lower 
court  taking  the  case  from  .the  consideration 
of  the  Jury.  Therefore  the  motion  for  re- 
hearing Is  granted,  and  the  Judgment  Is  re- 
formed, and  will  be  that  the  appellees  recover 
of  appellants  the  sum  of  $61.25  and  all  costs. 

As  reformed,  the  case  will  be  affirmed. 


HOUSTON  Oil*  CO.  OP  TEXAS  et  aL  t. 
VOTAW.    (No.  T2.)« 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

Feb.  17,  1916.     Rehearing  Denied 

March  23,  1016.) 

1.  Public  Lands  €=»177— Restjltiho  Tbubt 
—School  Lands. 

Where  plaintiff,  under  Bev.  St  1895,  arts. 
4218J,  4218k,  made  application  to  purchase  pub- 
lic land,  and  made  oath  that  be  wag  not  pur- 
chasing for  any  other  person,  and  entered  into 
an  obligation  for  the  deferred  payments,  and  re- 
ceived a  patent  reciting  purchase  and  full  pay- 
ment, no  trust  would  arise  in  favor  of  one  who 
paid  the  purchase  price,  since  such  result  would 
be  a  fraud  on  the  state,  and  since  no  resulting 
trust  can  spring  from  an  act  contrary  to  public 
policy  or  to  statute. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  $§  576-578;   Dec.  Dig.  (3=»177.] 

2.  Pttblio  Lands  «=»177— Rksultiho  Tbtjst 
— Evidence. 

In  trespass  to  try  title  to  land  patented  to 
plaintiff  and  for  damages  for  cutting  timber, 
where  defendants  claimed  under  deeds  from 
one  alleged  to  have  paid  Uie  purchase  price,  evi- 
dence as  to  whose  money  was  used  in  the  pur- 
chase held  not  BO  clear  and  satisfactory  as  to 
show  any  resulting  trust  in  the  defendants'  gran- 
tor. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  fg  576-B78;  Dee.  Dig.  «=»177.] 

Appeal  from  District  Ck>urt,  Hardin  Coun- 
ty; J.  Llewellyn,  Judge. 

Trespass  to  try  title  by  J.  N.  Votaw 
against  the  Houston  Oil  Company  of  Texas 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 


^s>For  other  coses  see  same  topic  and  KET-NX7MBER  In  all  Ker-Nambered  Digests  and  Indezai 
*AppUcstlon  tor  writ  ot  error  pending  in  Supreme  Court 
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H.  O.  Head,  of  Sherman,  and  Parker  & 
Eenneriy.  of  Houston,  for  appellanta.  J.  F. 
Lanier  aad  W.  D.  Gordon,  both  of  Beaumont, 
for  kHieUee. 

BROOKB,  J.  This  la  a  suit  In  trespass 
t»  try  title  for  H.  T.  ft  B.  section  4  and 
H.  ft  T.  0.  section  224,  in  Hardin  coun- 
ty, Tex.,  and  for  damages  for  timber  cut 
and  removed  therefrom,  brought  in  the  dis- 
trict court  of  Hardin  county,  Tex.,  by  ap- 
pellee, J.  N.  Votaw,  against  the  appellants, 
Houston  OU  Company  of  Texas,  Kirby  Lum- 
ber Company,  and  Maryland  Trust  Company. 
Two  suits  were  originally  filed,  one  Involv- 
ing H.  T.  &  B.  section  4,  and  the  other  involv- 
ing H.  &  T.  C.  section  224,  in  the  Ninth  dis- 
trict court,  but  afterwards  consolidated  by 
agreement,  and  transferred  to  the  Seventy- 
Fifth  district  court  Appellants  filed  plea 
of  not  guUty  and  general  denial  of  the  al- 
legations of  damages  for  timber  cut  and  re- 
moved. W.  D.  Gordon,  of  Jefferson  county, 
intervened,  claiming  an  interest  in  both  the 
land  and  the  claim  for  damages  for  timber 
cut,  but  this  intervention  was  dismissed  by 
the  intervener.  The  case  was  tried  before 
the  court  without  a  Jury,  resulting  in  judg- 
ment in  favor  of  appellee  agninst  all  of  the 
appellants  for  the  two  sections  of  land,  and 
against  Houston  Oil  Company  of  Texas  and 
Klrby  Lumber  Company  for  damages  in  the 
sum  of  $8,183.70,  as  the  value  of  the  timber 
cut  therefrom.  Appellants  filed  In  due  time 
formal  motion  for  new  trial,  and  afterwards 
amended  motion  for  new  trial,  which  were 
overruled,  exception  saved,  and  notice  of 
api)eal  given  in  open  court  Supersedeas 
bond  was  filed  In  due  time,  and  this  appeal 
perfected. 

The  district  Judge  found  the  timber  had 
been  cut  in  good  faith,  and  with  the  belief 
that  title  was  in  appellants,  and  therefore 
found  against  appellee  on  the  issue  of  ap- 
pellants' liability  for  the  manufactured  val- 
ue of  the  timber  cut,  and  found  for  appel- 
lee the  reasonable  market  value  of  such  tim- 
ber. Appellee  la  complaining  of  this  by 
cross-assignment. 

Appellee  offered  in  evidence  oertifled  copy 
of  patent  from  the  state  of  Texas  to  J.  N. 
Votaw,  assignee  of  J.  B.  Wallace,  of  date 
March  7,  1912,  covering  the  following  de- 
scribed land:  640  acres  in  Hardin  county, 
known  aa  section  4,  H.  &  T.  B.  R.  R.  Co. 
(^rtlflcate  No-  S61,  on  the  headwaters  of 
Pine  Island  Bayou,  a  tributary  of  Neches 
river,  about  12  miles  south  82*  west  from 
Kountze,  said  land  having  been  purchased 
and  fully  paid  for  in  accordance  with  an 
act  of  1895  (Acts  24th  IvCg.  c.  47)  and  the 
amendment  thereto  by  the  act  of  May  19, 
1897  (Acts  25th  Leg.  c.  129)  (describing  the 
■  land).  The  above  patent  was  recorded  on 
the  23d  day  of  October  on  volume  60,  page 
97,  Deed  Records  of  Hardin  County,  Tex. 

PlalntiflC  offered  and  read  in  evidence  cer- 


tified copy  of  patent  from  the  state  of  Tex- 
as to  J.  N.  Votaw,  of  date  May  7,  1902,  for 
the  following  described  land:  640  acres  of 
land,  situated  and  described  as  follows:  In 
Hardin  county,  known  as  action  No.  224,  E 
&  T.  O.  R.  H.  Co.  certificate  No.  508  on  the 
waters  of  Cypress  creek,  a  tributary  of  Big 
Sandy  creek,  about  16  miles  N.  68°  W.  from 
Kountze,  said  land  having  been  purchased 
and  fully  paid  for  in  accordance  with  an  act 
of  1895  and  the  amendment  thereto  by  the 
act  of  May  19,  1897  (setting  out  the  descrip- 
tion). The  above  patent  was  recorded  on  the 
23d  day  of  October,  1914,  in  volume  65,  page 
98,  of  the  Deed  Records  of  Hardin  County, 
Tex. 

The  following  agreement  was  entered  into 
by  counsel:  It  la  agreed  that  between  tbe  Ist 
of  August,  1913,  and  the  last  day  of  De- 
cember, 1013,  that  the  Kirby  Lumber  Com- 
pany cut  from  H.  ft  T.  C.  section  No.  221 
In  Hardin  county,  Texas,  under  the  contract 
between  the  Klrby  Lumber  Company  and  the 
Houston  Oil  Company,  2,950,926  feet  of  pine 
timber.  It  is  also  agreed  that  in  September, 
1912,  the  Klrby  Lumt>er  Company  cut  from 
section  4,  H.  ft  T.  B.,  238  ties,  which  tbey 
purchased  from  the  Houston  Oil  Company, 
of  tbe  value  of  and  for  which  they  paid  the 
Houston  OU  Company  $22.88. 

Plaintiff  rested,  and  the  depositions  of 
Clark  M.  Votaw  were  offered  In  evidence. 
It  is  necessary  that  this  testimony  be  set 
ODt  practically  In  full,  same  being  as  fol- 
lows: 

"My  name  is  Clark  M.  Votaw ;  age,  44;  rrai- 
deoce,  Dominican  Republic,  West  Indies.  I  am 
a  son  of  J.  N.  Votaw,  the  plaintiff  in  this  cause. 
I  have  been  a  resident  of  the  state  of  Texas  from 
some  time  in  the  year  1876  up  to  anil  including 
the  early  part  of  the  year  1907.  My  business 
during  said  years  and  since  has  always  bc«Q  con- 
nected with  the  timber  and  lumber  business,  mi 
during  the  years  1898,  1890,  1900,  1901,  1902, 
1908,  and  a  portion  oi  1904  I  was  employed  by 
Mr.  John  H.  Kirby  and  some  of  his  allied  inter- 
ests. My  duties  in  connection  with  said  em- 
ployment were  with  reference  to  handhng  anO 
looking  after  his  lands.  I  am  acquainted  with 
John  H.  Kirby  of  Houston,  Harris  conntj, 
Tex.,  and  have  been  acquainted  with  him  a  lit- 
tle over  20  yeara.  Yes,  sir:  I  had  business  rela- 
tions with  John  H.  Kirby  during  the  years  1S98, 
1899,  1900,  1901,  1902,  1908,  and  a  portion  of 
1904;  my  relations  and  duties  being  the  pD^ 
chase  of  lands  and  the  handUug  of  the  same 
after  purchase,  and  generally  my  duties  were 
in  connection  with  Mr.  Kirby's  large  landhold- 
iugs  in  Hardin  and  other  countiee  in  East 
Texas. 

"During  the  latter  part  of  the  year  1899,  or 
the  early  part  of  the  year  1900  I  was  employed 
by  Mr.  Kirby  in  the  manner  described  m  my 
preceding  answer.  The  general  terms  of  my  em- 
ployment and  business  relations  with  Mr.  Kirby 
were  that  I  was  to  purchase  and  handle  his  larRe 
landholdings,  and  the  details  and  terms  of  my 
employment  and  arrangement  with  him  were  to 
the  effect  that  he  paid  me  a  salary  for  my  time, 
and  when  I  made  a  certain  class  of  extra  good 
and  cheap  purchases  of  land  he  divided  with  me 
the  profits  of  such  transactions.  There  nevrr 
was  any  written  contract  between  us  as  to  tbe 
division  of  such  profits ;  each  transaction  staml- 
ing  on  its  own  basis.  Purchases  made  by  me  for 
Mr.  Kirby  in  the  ordinary  run  of  business  and 
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at  eanr«Dt  prioM  I  did  not  participate  in  any  of 
Um  proilta  thereof,  tut,  as  above  stated,  when 
some  eztmordinary  bargains  were  made,  he 
oftea  gave  me  a  portion  of  the  profits,  and  said 
arrangements  began  in,  as  I  nave  previously 
•tated,  aome  time  alMot  the  year  1898,  and  ter- 
minated some  time  in  the  je»t  1904. 

"Yes;  during  the  period  embraced  in  the 
years  1886,  1899,  1900,  1901,  1902.  1908,  and 
a  portion  of  1904  I  was  engaged  in  the  purchase 
of  lands  in  Hardin  county,  Tex.,  for  Mr.  John 
H.  Kirby.  During  such  period  I  also  purchased 
on  my  own  account  quite  a  few  tracts  of  land. 
The  details  and  arrangements  between  myself 
and  Mr.  Kirby  for  the  purchase  of  said  lands 
have  been  fully  set  out  in  my  answer  to  the 
preceding  interrogatory,  No.  7. 

"Ihjring  the  years  1888,  1899,  1900,  1901, 
1902, 1903,  and  aportion  of  1904  I  had  arrange- 
ments with  Mr.-EJrby  by  which  I  purchased  for 
his  account  many  tracts  of  land  in  Hardin  and 
other  counties  in  the  state  of  Texas,  the  general 
terms  of  which  said  acquisitions  were  made  with 
the  funds  of  and  for  the  account  of  Mr.  EIrby ; 
bnt,  as  I  have  stated  in  a  previous  answer,  in 
some  exceptional  cases  Mr.  Kirby  allowed  me  to 
participate  in  the  profits  derived  from  purchases. 

"I  paid  money  for  all  lands  purchased  in 
Hardin  and  other  counties  in  Texas.  Said  phon- 
ey was  furnished  to  me  by  Mr.  John  H.  Kirby 
as  in  each  case  was  required  by  the  terms  of  the 
transaction  in  question. 

"It  was  our  custom,  in  order  to  keep  prices 
from  going  slcyward,  to  take  all  original  purchas- 
es, in  the  names  of  persons  other  than  John  H. 
Kirby,  and  for  that  reason  purchases  were  made 
in  the  name  principally  of  Charles  G.  Bruce. 
However,  a  number  of  titles  were  taken  in  the 
names  of  Messrs.  B.  J.  Eyres,  J.  N.  Votaw,  W. 
W.  Willson,  and  others,  whose  names  I  do  not 
now  recall,  but  which  will  be  abundantly  shown 
by  reference  to  the  records  of  Hardin  and  other 
counties  in  Texas,  but  in  all  such  purchases  the 
title  was  taken  for  the  benefit  of  John  H.  Kirby, 
and  sooner  or  later  were  all  transferred  either 
to  him  or  to  some  otherperson  or  company  des- 
ignated by  him ;  Mr.  Kirby  being  in  each  and 
every  case  the  actual  owner  and  the  real  party 
in  interest. 

"During  the  period  of  time  embraced  within 
the  years  1898,  1899,  1900,  1901,  1902,  1903, 
and  a  portion  of  1904  I  remember  of  purchasing 
a  number  of  tracts  of  land  in  the  name  of  J.  N. 
Votaw  for  Mr.  John  H.  Kirby.  I  would  not 
attempt  to  give  a  complete  list  of  such  purchas- 
es. I  do  remember,  however,  that  there  were 
pui-cbased  within  said  period  of  time  H.  T.  ft  B. 
R.  B.  Co.  section  No.  4,  in  Hardin  county,  Tex., 
and  also  H.  &  T.  C.  Ky.  Go.  section  No.  224, 
situated  also  in  Hardin  county,  Tex.,  and  a 
nortion  of  the  Napoleon  De  Waits  survey  of 
land,  situated  in  Hardin  or  Liberty  counties. 
There  were  other  purchases  of  land  also  em- 
braced under  the  same  condition,  the  names  of 
which  I  cannot  now  recall.  The  H.  T.  &  B. 
section  above  mentioned  was  purchased  from  one 
J.  B.  Wallace,  and  the  H.  &  T.  C.  Ry.  Go.  sec- 
tion No.  224  was  purchased  from  the  state  of 
Texas,  and  the  Napoleon  De  Waltz  survey  was 
pnrcbased  from  some  owner  whom  I  do  not  now 
remember,  but  tbe  records  should  fully  show, 
and  in  all  instances  above  mentioned  the  pur- 
chase money  was  paid  by  Mr.  John  H.  Kirby, 
and  said  purchases  made  for  his  benefit,  and  in 
the  three  instances  above  specifically  set  forth 
title  was  taken  in  the  name  of  Mr.  J.  N.  Totaw 
for  tbe  benefit  of  Mr.  John  H.  Kirby. 

"I  know  one  J.  B.  Wallace.  I  knew  him  cov- 
ering a  period  of  about  five  or  six  years  begin- 
ning wiu  about  the  year  1886  up  to  the  time 
of  ms  death,  which  occurred  some  time  about  the 
year  1901. 

"Some  time  during  the  latter  part  of  the  vear 
1899  I  began  to  negotiate  with  J.  B.  Wallace 
for  tbe  purchase  of  H.  T.  ft  B.  aection  No.  4 


in  Hardin  county,  and  finally  consummated  the 
purchase  thereof,  with  the  assistance  of  Mr.  W.'. 
W.  Dies,  of  Hardin  county,  paying  to  Mr.  Wal- 
lace something  over  |1  per  acre  for  his  equity 
therein  (to  the  best  of  my  recollection  it  was 
about  $1.25  per  acre).  Said  purchase  was  made 
with  the  money  of  Mr,  John  H.  Kirby,  and  the 
deed  taken  from  said  J.  B.  Wallace  to  Mr, 
J.  N.  Votaw,  thus  leaving  a  balance  due  upon 
said  tract  of  land  to  the  state  of  Texas,  which, 
said  balance  also  was  afterwards  paid  by-  said 
John  H.  Kirby. 

"Some  time  doring  tbe  latter  part  of  the  year 
1899  I  purchased  H.  T.  &  B.  section  No.  I,  in 
Hardin  county,  Tex.,  from  J.  B.  Wallace,  taking 
the  deed  therefor  in  the  name  of  Mr.  J.  N, 
Votaw  for  the  use  and  benefit  of  Mr.  John  H. 
Kirby,  paying  therefor,  to  the  best  of  my  recol- 
lection, $1.25  per  acre;  said  payment'  b«ng 
made-  in  cash ;  said  cash  furnished  by  Mr.  John 
n.  Kirby  and  paid  to  the  said  J.  B.  Wallace 
by  me.  I  did  take  a  deed  from  the  said  J.  B. 
Wallace  to  tbe  vendee  above  mentioned,  but  I 
cannot  positively  remember  the  date  of  the  deed 
any  farther  than  that  it  was  some  time  in  1899. 
and  that  said  deed  was  takoi  in  the  name  of 
Mr.  J.  N.  Votaw,  but  for  the  nse  and  benefit  of 
Mr.  John  H,  Kiri>y. 

"Some  time  during  the  latter  part  of  1899  I 
did  take  a  deed  from  J.  B.  Wallace  to  Mr.  J.  N. 
Votaw  to  H.  T.  ft  B.  section  No.  4.  situated  in 
Hardin  oonnty,  Tex. ;  said  deed  being  taken  in 
the  name  of  J.  N.  Votaw,  as  a  precaution  that 
other  landowners  from  whom  I  desired  to  make 
additionalpurchases  might  not  suspect  that  Mr. 
John  H.  Kirby  was  in  the  market  making  ex- 
tensive land  purchases  in  that  territory.  Mr. 
J.  N.  Votaw  did  not  pay  the  purchase  money 
of  said  trAct  of  land  eorered  by  the  deed  from 
J.  B.  Wallace,  nor  any  part  thereof,  but  said 
consideration  was  wholly  paid  by  Mr.  John  H. 
Kirby. 

"I  knew  about  the  transaction  of  the  purchase 
of  H.  T.  ft  B.  R.  R.  Co.  section  No.  4,  in  Hardin 
county,  Tex.,  from  J.  B.  Wallace,  because  I 
made  said  purchase  from  said  J.  B.  Wallace, 
taking  the  deed  therefor  in  the  name  of  Mr.  J. 
N.  Votaw,  for  the  use  and  benefit  of  Mr.  John 
H.  Kirby,  who  paid  the  entire  consideration; 
the  deed  being  taken  in  the  name  of  Mr.  J.  N. 
Votaw  for  the  reason  heretofore  stated  that  Mr. 
Kirby's  name  as  the  active  purchaser  of  lands 
in  that  locality  might  not  be  disclosed  to  the 
public. 

"I  know  who  furnished  the  money  which  con- 
stituted the  consideration  paid  to  J.  B.  Wallace 
in  tbe  purchase  from  him  of  H.  T.  &  B.  aection 
No.  4  in  Hardin  county,  Tex. 

"Mr.  John  H.  Kirby  furnished  the  money 
which  constituted  the  consideration  for  said 
conveyance. 

"The  money  was  furnished  by  Mr.  John  H. 
Kirby  because  he  was  purchasing  said  H.  T.  ft 
B.  section  No.  4  from  J.  B.  Wallace,  but  for  con-, 
venience  the.  conveyance  was  taken  in  the  name 
of  Mr,  J.  N.  VoUw. 

"Mr.  John  H.  Kirby  furnished  the  money  with 
which  said  payment  of  $37.44  was  made  to  tbe 
state  of  Texas,  in  tbe  name  of  Mr.  J.  N.  Votaw, 
applying  as  an  interest  payment  on  the  H.  T.  & 
B.  Ry.  Co.  section  No.  4,  in  Hardin  county, 
Tex.,  originally  purchased  from  the  state  of 
Texas  in  the  name  of  J.  B.  Wallace. 

"Mr.  John  H.  Kirby  furnished  the  said  amount 
of  $37.44  with  which  to  pay  said  interest  pay- 
ment because  he  was  the  owner  of  the  land  in 
question  and  the  real  party  in  interest. 

"The  balance  due  the  state  of  Texas  by  J.  B. 
Wallace  and  subspquently  by  Mr.  John  H.  Kirby 
on  H.  T.  &  B.  section  No.  4  in  Hardin  county, 
Tex.,  was  not  paid  by  Mr.  J.  N.  Votaw,  hut  it 
was  paid  by  Mr.  John  H.  Kirby,  the  owner  of 
said  section  of  land. 

"The  interest  due  the  state  of  Texas  on  said 
sacUon  of  land  was  always  paid  by  Mr.  John  B.. 
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Kirby  through  aome  agent  in  Austin  b^ore  the 
principal  sum  itself  was  paid,  and  neither  said 
uterest  nor  the  principal  sum  was  paid  by  Mr. 
J.  N.  Votaw,  but  by  Mr.  John  H.  Kirby. 

"I  know  who  furnished  the  money  to  pay  the 
balance  due  the  state  of  Texas  on  H.  T.  &  B. 
section  No.  4,  in  Hardin  county,  Tex. ;  both  the 
interest  and  principal  due  the  state  of  Texas 
were  paid  by  Mr.  John  H.  Earby. 

"I  purchased  for  Mr.  John  H.  Rirby  H.  ft  T. 
0.  B.  B.  Co.  section  No.  224,  Hardin  county, 
Tex.,  some  time  during  the  year  1900.  making 
the  purchase  thereof  in  the  name  of  Mr.  J.  N. 
Votaw  and  paying  therefor  with  the  money  of 
Mr.  John  H.  Kirby. 

"Some  time  during  the  year  1900  I  purchased 
for  the  use  and  benefit  of  Mr.  John  H.  Kirby 
H.  ft  T.  G.  section  No.  224,  situated  in  Hardin 
county,  Tex.,  making  the  purchase  thereof  for 
the  use  and  benefit  of  Mr.  John  H.  Kirby,  and 
paying  therefor  with  his  money. 

*  Some  time  during  the  year  1900,  I  caused 
Mr.  J.  N.  Votaw  to  purchase  H.  ft  T.  C.  section 
No.  224,  situated  in  Hardin  county.  Tex.,  he 
making  the  application  therefor  for  the  use  and 
benefit  of  Mr.  John  H.  Kirby,  I  paying  the  state 
of  Texas  the  required  payment  out  of  money  be- 
longing to  Mr.  John  U.  Kirby.  I  made  said 
purchase  in  the  name  of  Mr.  J.  N.  Votaw  for 
reasons  heretofore  set  out  in  preceding  answers, 
in  order  that  the  public  might  not  know  that 
Mr.  Kirby  was  in  the  market  actively  buying 
lands  in  said  vicinity. 

"Mr.  J.  N.  Votaw  did  not  pay  anything  to  the 
state  of  Texas  on  account  of  the  purchase  of 
H.  ft  T.  C.  section  No.  224,  in  Hardin  county, 
Tex.,  but  all  payments  therefor  were  made  by 
Mr.  John  H.  Kirby. 

"Mr.  J.  N.  Votaw  was  not  purchiksing  said 
land  for  himself,  but  pnrchased  the  same  ror  the 
use  and  benefit  of  Mr.  John  H.  Kirby,  who  paid 
all  considerations  for  said  lands  to  the  state. 

"Mr.  John  H.  Kirby  paid  the  various  sums, 
principal  and  interest,  paid  to  the  state  of  Texas 
in  the  purchase  of  11.  &  T.  G.  section  No.  224, 
Hardin  county,  Tex. 

"Mr.  J.  N.  Votaw  made  the  application  in  his 
own  name  for  the  purchase  of  H.  &  T.  G.  section 
No.  224,  in  Hardin  county,  Tex.;  but  he  made  it 
for  the  use  and  benefit  of  Mr.  John  H.  Kirby. 
Mr,  J.  N.  Votaw  did  not  pay  the  principal  nor 
the  interest  required  in  the  purchase  of  said 
tract  of  land ;  said  money  being  all  paid  by  Mr. 
John  H.  Kirby. 

"I  know  who  furnished  the  money  with  which 
to  pay  the  $16,  being  the  first  payment  due  the 
state  of  Texas  m  the  purchase  of  H.  ft  T.  G.  By. 
Co.  section  No.  224,  public  free  school  lands,  in 
Hardin  county,  Tex.  Mr.  John  H.  Kirby  fur- 
nished  the  said  $18. 

"Mr.  John  H.  Kirby  furnished  the  said  $16 
payment  to  the  state  of  Texas  because  he  was 
the  owner  of  said  H.  ft  T.  C.  By.  Co.  section 
No.  224. 

"Interrogatory  No.  36:  Beceipt  No.  4-10054 
from  the  treasurer's  office  of  the  state  of  Texas, 
signed  by  John  W.  Bobbins,-  treasurer,  and  bear- 
ing date  January  2,  1901,  recites  that  the  state 
of  Texas  received  from  M.  B.  Groos,  on  account 
of  J.  N.  Votaw,  the  sum  of  $3.64,  the  same  be- 
ing interest  to  November  1,  1900,  on  account 
of  the  purchase  of  H.  ft  T.  C.  Bailway  section 
No.  224,  Hardin  county,  Tex.  Please  state 
whether  or  not  you  know  who  famished  the 
money  with  whidi  said  payment  of  $3.64  was 
made, 

"A.  I  know  who  furnished  the  said  $3.64. 
Mr.  John  H.  Kirby  furnished  the  $3.64  with 
which  said  payment  was  made. 

"Mr.  John  H.  Kirby  furnished  the  $3.64  afore- 
said simply  because  he  was  the  owner  of  the 
tract  of  land  upMi  which  it  was  required  and 
paid. 

"Mr.  John  H.  Kirby  furnished  the  $18.72 
whidi  was  paid  to  the  state  of  Texas  on  ac- 


count of  interest  to  November  1, 1901,  npon  nid 
H.  ft  T.  C.  No.  224.  Mr.  Kirby  furnished  said 
money  simply  becaoae  he  was  the  owner  of  the 
land  upon  which  it  was  required  and  paid  by 
him. 

"Mr.  John  H.  E:irby  made  the  final  paymest 
of  the  entire  balance  due  the  state  of  Texas,  re- 
quired to  patent  out  H.  ft  T.  C.  By.  Ca  sec- 
tion No,  224,  situated  in  Hardin  county;  Mr. 
Kirby  paying  therefor  with  his  own  money. 
Said  payment  was  not  made  with  money  belong- 
ing to  Mr.  J.  N.  Votaw,  or  to  any  other  petson 
other  than  said  John  H.  Btirby. 

"Mr.  John  H.  Kirby  furnished  the  money  with 
which  to  pay  the  final  payment  due  the  state  of 
Texas  as  principal  and  interest  on  11.  ft  T.  CS. 
section  No.  224,  situated  in  Hardin  county, 
Tex." 

CroBS-interrogatoriea  by  Kirby  Lumber 
Company: 

"I  am  a  son  of  J.  N.  Votaw,  the  plalntiif  in 
this  cause.  It  is  true  that  I  resided  in  Texas 
rntil  about  January  1.  1907.  I  think  I  left 
Texas  in  the  month  of  May  or  June,  1907. 

"It  is  a  fact  that  beginning  with  about  the 
year  1886,  and  terminating  some  time  in  the 
year  1904,  I  had  an  agreement  with  Mr.  John 
H.  Kirby  by  which  I  purdiased  for  him  many 
tracts  of  land  situated  in  Hardin  and  other 
counties  in  Texas,  he  furnishing  the  money  to 
pay  for  said  lands. 

"It  is  true  that  between  January  1,  1898,  and 
February  1,  1904,  I  was  engaged  in  purchasing 
lands  in  Hardin  county  and  other  counties  in 
Texas  for  John  H.  EQrby,  and  in  some  instances 
for  John  H.  Kirby  and  myself  jointly,  during 
which  period  I  also  made  many  purchases  on 
my  own  account. 

"It  is  a  fact  that  during  the  year  1900  I  pur- 
chased for  Mr.  John  H.  Kirby  H.  ft  T.  C.  sec- 
tion No.  224,  in  Hardin  county,  from  the  state 
of  Texas,  and  caused  the  appUcatiun  therefor 
to  the  state  of  Texas  to  be  made  by  and  in  the 
name  of  Mr.  J.  N.  Votaw,  who  I  understand  is 
the  plaintiff  in  this  case,  and  that  said  land 
was  awarded  to  the  said  J.  N.  Votaw,  and  that 
the  preliminary  payment  of  purchase  money  to 
the  state  of  Texas,  as  well  as  all  other  snbae- 
quent  payments,  both  principal  and  interest, 
were  made  by  me  out  of  funds  belonging  to  the 
said  Mr.  John  H.  Kirby. 

"It  is  true  that  Mr.  J.  N.  Votaw  did  apply  to 
the  state  of  Texas  to  purchase  H.  ft  T.  C.  sec- 
tion 224  nominall;^  for  himself,  but  actually  for 
the  use  and  benefit  of  John  H.  Kirby,  and  that 
all  sums  of  money  paid  in  this  connection— both 
principal  and  interest — for  the  purchase  of  said 
land  were  paid  by  me  out  of  money  belonging 
to  Mr.  Jabn  H.  Kirby,  and  not  out  of  money 
belonging  to  Mr.  J.  N.  Votaw. 

"It  is  true  that  I  purchased  for  Mr.  John 
H.  Kirby  from  J.  B.  Wallace,  of  Hardin  coun- 
ty, Tex.,  H.  T.  ft  B.  section  No.  4,  situated  in 
said  county,  and  that  the  purchase  price  there- 
for was  paid  to  said  Wallace  out  of  money  be- 
longing to  Mr.  John  H.  Kirby,  and  that  the  title 
thereto  from  said  Wallace  was  taken  in  the 
name  of  Mr.  John  N.  Votaw,  by  my  direction. 

"It  is  true  that  Mr.  J.  N.  Votaw  did  not  pur- 
chase, for  himself  H.  T.  ft  B.  section  No.  4, 
in  Hardin  county,  Tex.,  but  that  I  caused  the 
deed  therefor  to  be  taken  in  his  name,  bat  for 
the  use  and  benefit  of  Mr.  John  H.  Ekirby,  and 
that  I  paid  the  consideration  to  said  Wallace 
out  of  money  furnished  me  by  Mr.  John  H. 
Kirby  for  said  purpose;  and  according  to  my 
request  said  Wallace  conveyed  the  land  to  Mr. 
J.  N.  Votew. 

"It  is  a  fact  that  each  and  every  sum  of  mon- 
ey which  was  paid  to  the  state  of  Texas  and 
to  J.  B.  Wallace  as  part  or  all  of  the  purchase 
price  of  H.  T.  &  B.  section  No.  4  was  paid  by 
me  out  of  funds  furnished  me  by  Mr.  John  H. 
Kirby  for  said  purpose. 
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"It  is  not  true  that  Mr.  J.  N.  Votaw  popchag- 
ed  for  himself  H.  T.  &  B.  section  No.  4,  bnt  it 
is  true  that  the  deed  thereto  was  taken  in  his 
namej  but  for  the  use  and  benefit  of  Mr.  John 
H.  Kirby,  and  that  he  purchased  the  same  at 
my  request  for  Mr.  John  H.  Kirby.. 

It  is  not  true  that  Mr.  J.  N.  Votaw  purchas- 
ed for  himself  H.  ft  T.  C.  section  No.  221,  situat- 
ed in  Hardin  county,  Tex.,  but  it  is  true  that  the 
title  thereto  was  taken  in  the  name  of  said  Mr. 
J.  N.  Votaw,  but  for  the  use  and  benefit  of  John 
H.  Kirby,  and  that  all  payments  made  on  ac- 
count of  said  section  of  land  were  made  out  of 
funds  belonging  to  John  H.  Kirby. 

"It  is  a  fact  that  I  purchased  a  number  of 
tracts  of  land  for  John  H.  Kirby  and  took  deeds 
therefor  in  the  name  of  J.  N.  Votaw,  and  that 
he  afterwards  conveyed  all  of  those  tracts  of 
land  requested  by  me  to  the  person  whom  I  des- 
ignated. 

"In  a  number  of  cases,  in  purchasing  lands  for 
John  H.  Kirby,  I  took  conveyances  in  the  name 
of  J.  N.  Votaw,  and  be,  the  said  J.  N.  Votaw, 
afterwards  executed  conveyances  therefor,  em- 
bracing all  of  the  tracts  of  land  which  I  re- 
quested him  so  to  do. 

"J.  N.  Votaw  is  a  lawyer  by  profession.  I 
employed  J.  N.  Votaw,  on  behalf  of  John  H. 
Kirby,  to  pass  upon  the  titles  to  certain  lands 
whi(ji  were  being  acqnired  by  John  H.  Kirby, 
and  on  hia  behalf,  and  as  an  incident  thereto 
certain  of  said  titles  were  taken  in  the  name 
of  J.  N.  Votaw. 

"J.  N.  Votnw  did  examine  a  number  of  titles 
to  lands  which  I  purchased  for  John  H.  Kirby 
(I  do  not  now  recall  any  titles  examined  by 
bim  which  were  purchased  for  John  H.  Kirby 
and  myself  jointly),  and  I  think,  perhaps,  he 
may  have  and  very  likely  did  represent  Mr.  John 
H.  Kirby  or  some  of  bis  companies  in  certain 
land  litigation  in  Hardin  county,  Tex.;  but  he 
never  officiated,  at  my  request,  in  the  negotia- 
tion for  the  purchase  of  any  lands  whatsoever. 
For  all  of  his  services  I  can  state  that  Mr.  J. 
N.  Votaw  was  paid  most  lil>eraily.  I  know  that 
he  received  for  his  services  over  $15,000,  and 
that  the  same  was  paid  In  cash  by  me. 

"I  do  know  that  John  H.  Kirby  never  em- 
ployed Mr.  J.  N.  Votaw  to  pass  upon  the  titles 
to  the  lands  which  I  acquired  for  Mr.  Kirby; 
that  employment  was  effected  by  myself.  Mr. 
J.  N.  Votaw  only  passed  upon  certain  titles  and 
had  nothing  to  do  with  the  acquisition  of  any 
lands  tor  Mr.  Kirby  that  I  know  anything  about, 
and  for  his  services  the  said  J.  N.  Votaw  was 
compensated  as  more  fully  explained  by  me  in 
my  preceding  answer. 

"J.  N.  Votaw  did  not  purchase  any  lands  for 
John  H.  Kirby,  but  titles  were  taiken  in  hia 
iiame  to  a  number  of  tracts  of  land  in  Hardin 
county,  Tex.  (and  perhaps  in  other  counties  I 
do  not  now  remember),  for  the  use  and  benefit 
of  Mr.  John  H.  Kirby,  but  with  the  exception 
of  H.  T.  &  B.  section  No.  4,  and  H.  &  T.  C. 
section  No.  224,  and  a  portion  of  the  Napoleon 
De  Walts  sarrey,  which  I  now  recall  to  mem- 
ory, it  would  be  manifestly  impossible  for  me 
at  this  late  date  to  give  further  details. 

"I  have  no  deed  or  deeds  in  my  possession 
from  J.  N.  Votaw  to  any  person  conveying  H. 
&  T.  0.  section  No.  225,  and  H.  T.  &  B.  section 
No.  4,  situated  in  Hardin  county,  Tex.,  or  either 
of  them ;  consequently  am  unable  to  attach  said 
deed  and  unable  to  say  whether  or  not  I  hare 
ever  seen  such  deed  or  deeds. 

"OriMS-interrogatory  No.  19:  Is  it  not  a  tect 
that,  when  John  H.  Kirby  and  C.  M.  Votaw 
Jointly  and  individually  sold  said  lands  to  the 
Houston  Oil  Company  of  Texas,  J.  N.  Votaw 
conveyed  H.  Sc  T.  C.  section  224  or  H.  T.  &  B. 
section  4,  or  Iwtfa  of  them,  to  the  said  Houston 
Oil  Company  of  Texas,  or  to  yourself,  or  John 
B.  Kirby?  Please  answer  fully  and  in  detail. 
If  joa  aay  that  you  have  aeea  auch  a  deed. 


please  state  where  such  deed  is  now,  before 
whom  acknowledged,  the  date  thereof,  giving 
full  description  tnereot 

"A,  I  cannot  answer  this  interrogatory  posi- 
tively either  in  the  affirmative  or  negative,  but, 
to  the  best  of  my  knowledge  and  belief,  Mr.  J. 
N.  Votaw  did  execute  deeds  covering  both  H. 
&  T.  C.  section  No.  224  and  H.  T.  &  B.  section 
No.  4,  situated  in  Hardin  county,  Tex. 

"I  was  land  commissioner  for  the  Houston  Oil 
Company  of  Texas  from  the  date  of  its  incor- 
poration up  to  and  for  some  time  subsequent  to 
the  date  it  went  into  the  bands  of  receivers. 

"I  do  not  know  positively  whether  1  have  ever 
seen  a  deed  from  Mr.  J.  N.  Votaw  to  any  per- 
son for  either  H.  &  T.  O.  section  No.  22i,  or 
H.  T.  &  B.  section  No.  4,  in  Hardin  county,  Tex. 

"I  did  write  a  letter  to  Mr.  John  H.  Kirbj' 
(directed,  however,  to  his  cashier,  Mr.  B.  J. 
Eyres),  said  letter  bearing  date  of  August  18, 
1900,  with  reference  to  H.  T.  &  B.  section  No. 
4,  in  Hardin  county,  Tex.,  and  the  purchase 
thereof  from  Mr.  J.  B.  Wallace.  I  do  not  know 
where  the  original  of  said  letter  is  at  the  present 
time,  bnt  I  have  a  true  and  perfect  copy  thereof 
in  my  possession,  which  I  attach  to  my  answers 
hereto,  and  on  the  back  of  which  I  have  placed 
the  following  notation:  'Identified  by  me  and 
referred  to  in  my  answers  to  depositions  in  the 
two  cases  of  J.  K.  Votaw  v.  Houston  Oil  Com- 
pany of  Texas  et  al  in  the  district  court  of 
Hardin  county." 

Oroas-lnterrogatory  by  plaintiff: 

"I  went  to  San  Domingo  in  the  year  1907, 
and  my  business  has  been  continually  that  of 
lumber  and  timber." 

The  foUawing  receipts  from  the  treasurer's 
ofiSce  were  offered  in  evidence : 

"Treasurer's  office  receipt  No.  r)-10941,  dat- 
ed January  2,  1901,  showing  payment  of  $32.- 
60  as  interest  money  on  H.  &  T.  B.  section  No. 
4,  in  Hardin  county,  Tex.,  said  receipt  being 
issued  to  M,  B.  Groos  for  account  J.  B.  Wal- 
lace, January  2,  1901. 

"Treasurer's  office  receipt  No.  D-4028  to  J. 
T.  Smith  for  account  J.  N.  Votaw,  dated  Novem- 
ber 8,  1901,  showing  payment  of  $37.44  as  in- 
terest money  on  H.  T.  &  B.  section  No.  4,  in 
Hardin  county,  Tex. 

"Treasurer's  office  receipt  No.  D-22190,  dated 
February  19,  1902,  to  H.  6.  King  for  account 
J.  N.  Votaw,  same  being  full  interest  and  prin- 
cipal on  account  of  purchase  of  section  4,  H.  T. 
ft  B.  section,  in  Hardin  county,  Tex. 

"Treasurer's  office  receipt  No.  20448  to  M.  E. 
Groos  for  account  J.  N.  Votaw,  dated  October 
10,  1900,  same  being  first  payment  on  section 
224,  H.  *  T.  C.  public  free  school  lands,  situat- 
ed in  Hardin  county,  Tex.  Said  receipt  is  for 
the  sum  of  $10. 

"Treasurer's  office  receipt  No.  D-10964,  dated 
January  2,  1901,  to  M.  B.  Groos  for  account  of 
J.  N.  Votaw,  showing  payment  of  $3.64  as  inter- 
est money  on  H.  ft  T.  C.  section  No.  224,  situat- 
ed in  Hardin  county,  Tez." 

"Treasurer's  office  receipt  No.  D-13783,  dated 
December  19,  1901,  to  M.  B.  Groos  for  account 
of  J.  N.  Votaw,  showing  payment  of  $18.72 
OS  interest  money  on  H.  ft  T.  C.  section  224, 
situated  in  Hardin  county,  Tex, 

"Treasurer's  office  receipt  No.  0-22194,  dated 
February  19,  1902,  to  H.  G.  King,  for  account 
of  J.  N.  Votaw,  showing  payment  of  full  interest 
and  principal  due  the  state  of  Texas  on  account 
of  purchase  of  section  224,  H.  ft  T.  C,  in 
Hardin  county,  Tex. 

"Original  award  card,  dated  March  7,  1900, 
showing  that  J.  D.  Wallace  was  awarded  section 
4,  H.  ft  T.  a  Ry.  Co.  in  Hardin  county,  Tex., 
signed  by  Charles  Bogan,  oommiasioner  of  the 
general  land  offica. 
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'  "Original  card,  dated  Jane  10,  1901,  from 
Qharles  Rogan,  Commissioner  of  the  General 
Land  Office,  acknowledging  receipt  of  traosfer 
from  J.  B,  Wallace  to  J.  N,  Votow  of  H.  T.  & 
B.  section  4,  certificate  561,  in  Hardin  connty, 
Ter. 

"Original  award  card,  dated  September  20, 
1900,  showing  that  J.  N.  Votaw  was  awarded 
■ection  224,  H.  &  T.  C.  Ry.  Co.  in  Hardin 
county,  Tex.,  signed  by  Charles  Rocan,  com- 
missioner of  the  general  land  office" 

— also  deed  from  John  H.  KIrby  to  W.  W. 
Wlllson,  dated  May  10,  1901,  filed  for  record 
and  recorded  on  May  11, 1901,  conveying  said 
two  sections  of  land,  and  deed  from  W.  W. 
Wlllson  to  John  H.  Klrby,  dated  July  8, 1901, 
and  acknowledged  and  filed  for  record  on 
Oictober  8, 1909,  to  botb  of  said  sections,  were 
read  In  evidence;  also  deed  from  Jobn  H. 
Kirby  to  Houston  Oil  Company  of  Texas, 
dated  March  25,  1902,  filed  for  record  Octo- 
ber 9,  1903,  to  botb  of  said  sections,  and  deed 
from  John  H.  Klrby  to  Houston  Oil  Com- 
pany of  Texas,  dated  September  29,  1903, 
and  acknowledged  and  filed  for  record  March 
1,  1906,  conveying  both  sections,  were  read 
in  evidence. 

Defendants  read  in  evidence  certificate 
from  the  oflice  of  the  comptroller  of  the  state 
of  Texas  as  follows: 

"Comptroller's  Office,  Austin,  Texaa 

"I,  H.  B.  Terrell,  comptroller  of  public  ac- 
connts  of  the  state  of  Texas,  do  hereby  certify 
that  the  following  is  a  true  and  correct  state- 
ment of  the  assessments  for  taxation  of  the 
Abst.  800,  cert.  508,  Sur.  224,  J.  N,  Votaw  (U. 
&  T.  C.)  survey  of  laud,  situated  in  Hardin 
county,  Tex.,  for  the  years,  in  the  manner  and 
quantity  herein  stated,  as  shown  for  the  rec- 
ords of  this  office: 


Tear 

To  Whom  ABseased 

Acres 

190Z 

Houston  Oil  Co. 

640 

Hardin  Co. 

1M3 

*4                        ««               ,1 

«40 

i*                •■ 

MM 

4t                        «<              14 

640 

W                64      . 

U05 

M                    MM 

640 

M                •• 

KM 

,•                     ••            «« 

640 

M              M 

1907 

••                    I,            t« 

640 

M              M 

ISOS 

•4                    44            44 

640 

«•              «• 

im 

44                  44          «( 

640 

M         m 

UIO 

44                    44            44 

640 

■•         m 

UU 

44                    14            44 

640 

<•         •• 

1»12 

44                    44            44 

640 

M                0 

IttJ 

44                    «4            44 

MO 

M         m 

m* 

44                    44            44 

640 

M              •• 

"In  testimony  whereof  I  hereunto  sign  my 
name  officially  and  cause  the  seal  of  this  office 
to  be  impressed  hereon  on  this  die  8tb  day  of 
July,  A.  D.  1915. 

"L.  W.  Little,  Acting  ComptroUer." 

— also  the  following  certificate: 

"ComptroIleT's  Office,  Austin,  Texas. 

"I,  H.  B,  Terrell,  comptroller  of  public  ac- 
counts of  the  state  of  Texas,  do  hereby  certify 
that  the  following  is  a  true  and  correct  state- 
ment of  the  assessments  for  taxation  of  the 
Abst  761,  Cert.  561,  Sur.  4,  J.  B.  Wallace  (H.  T. 
.&  B.)  qurvey  of  land,  situated  in  Hardin  county, 
Tex.,  for  the  years,  in  the  n^anncir  .«nd  tuantitjr 


herein  stated,  as  shown  for  the  records  of  liila 
office: 


Tear    To  Whom  Aasessad      Acres     Where  Assessed. 


1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 


Houston  Oil  Co. 


Unknown  Owner 
Houston  Oil  Co. 


640 
640 
640 
640 
640 
640 
640 
640 
640 
640 
640 
640 
640 


"In  testimony  whereof  I  hereunto  sign  my 
name  officially  and  cause  the  seal  of  this  office 
to  be  impressed  hereon  on  this  the  Sth  day  of 
July,  A.  D.  1915. 

"L.  W.  Little,  Acting  Comptroller." 

Defendants  also  offered  the  following  tax 
receipts :  Tax  receipt  for  the  year  1901,  show- 
ing payment  by  W.  W.  WiUson  of  the  taxes 
on  both  tracts  of  land  Involved  in  this  suit; 
tax  receipt  for  the  years  1902  and  1903,  show- 
ing payment  by  the  Houston  Oil  Company  of 
the  taxes  on  both  surveys  involved  in  this 
suit;  tax  receipt  for  the  year  1904,  showing 
payment  of  taxes  on  both  surveys  in  this  suit 
by  Charles  Dillingham  and  F.  A.  Relchardt, 
receivers  for  the  Houston  Oil  Company  of 
Texas;  tax  receipt  for  the  year  1905,  show- 
ing payment  of  taxes  on  both  surveys  in  this 
suit  by  Charles  DUlingham  and  F.  A.  Relch- 
ardt, receivers  for  the  Houston  Oil  Company 
of  Texas ;  tax  receipts  for  the  years  1906  and 
1007  and  1908  showing  payment  of  taxes  on 
both  surveys  in  this  suit  by  Charles  DU- 
lingham and  F.  A.  Reldiardt,  receivers  for 
the  Houston  Oil  Company  of  Texas ;  tax  re- 
ceipts for  the  years  1909,  1910,  1911,  1912, 
1913,  and  1914,  showing  payment  of  taxes 
on  both  surveys  In  this  suit,  by  the  Houston 
Oil  Company  of  Texas. 

The  testimony  of  W.  W.  Diea  is  as  follows: 

"My  name  is  W.  W.  Dies.  •  •  •  I  knew 
J.  B.  Wallace  very  well.  He  is  dead  now.  Dur- 
ing the  time  I  knew  him  he  lived  here  in 
Kountze,  and  he  was  the  agent  for  the  Texas 
&  New  Orleans  Railroad  Company.  I  remem- 
ber the  transaction  wherein  I  took  bis  acknowl- 
edgment to  a  deed  conveying  H.  T.  &  B.  section 
No.  4,  in  this  county;  remember  it  very  well 
What  I  did  in  that  transaction  was  at  the  in- 
stance of  Mr.  C  M.  Votaw.  I  negotiated  the 
trade,  and  I  don't  know  whether  Mr.  Votaw 
ever  saw  Mr.  Wallace  personally  or  not  I 
know  there  are  two  Votaws,  and  my  testimony 
refers  to  O.  M.  Votnw.  I  talked  witii  Mr.  Wal- 
lace several  times  with  reference  to  tbe  pnrchaae 
of  the  land,  and  he  didn't  want  to  sell  it  He 
was  somewhat  of  a  dreamer,  and  he  had  an  idea 
that  this  land  would  be  worth  a  great  deal  more 
than  it  will  be,  bat  he  needed  some  money,  and 
X  talked  to  his  wife  about  it  She  had  more 
sense  than  he  had  and  better  Judgment  in  busi- 
ness, too,  and  she  thought  he  oudit  to  sell  it 
and  Anally  he  agreed  to  sell  it  and  did  sell  it 
I  know  who  was  the  real  purchaser  of  the  land ; 
know. Just  what  C]«rk.Vi>t(t,w  toU  me  about,  it 
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I  had  had  considerable  basiness  transactions 
with  Clarlc  Votaw  along  about  tbat  time,  and  I 
assisted  in  the  purchase  of  a  fpreat  man;  tracts 
of  land  over  the  country,  and  in  this  transac- 
tion particularly.  Clark  Votaw  asked  me  to  see 
Wallace  about  it,  knowing  that  we  were  good 
firienda.  Clark  Votaw  was  acting  for  Mr.  Klrby 
—John  H.  Kirby.  Clark  Votaw  told  me  that  he 
was  acting  for  Kirby,  and  Mr.  Kirby  also  told 
ne,  but  I  don't  think  either  was  present  when 
tiie  other  told  me  that ;  neither  was  J.  N.  Votaw 
present  when  I  was  told  that  Clark  told  me 
why  he  bought  it  that  way.  He  said,  'If  I  buy 
it  for  Kirby,  some  fellow  will  want  more  for 
his  land.'  Kirby  was  reputed  to  be  very 
wealthy.  That  wjis  the  reason  for  taking  the 
title  in  yarious  parties.  Votaw  was  a  pretty 
sharp  fellow,  and  knew  bow  to  do  most  anything 
along  that  line.  I  don't  know  just  how  Mr. 
Wallace  was  paid  for  section  4,  but  my  recoUec-  - 
tion  ia  that  Clark  Votaw  sent  me  a  draft  to 
make  the  payment  with;  don't  know  whether 
he  paid  all  at  one  time,  but  it  seems  like  he  paid 
lart  at  one  time  and  part  another  time.  The 
Jraft  he  sent  me  was  drawn  on  E.  J.  Eyres,  of 
Houston.  Clark  used  to  draw  drafts  on  him  all 
the  time,  and  I  drew  a  few  on  him  myself.  Mr. 
Eyres  was  Mr.  Kirby's  man  Friday  or  handy 
man;  am  not  saying  that  in  disparagement  of 
Mr.  Eyres,  but  in  a  spirit  of  fun.  I  don't  re- 
member now  whether  I  sent  the  deed  that  Wal- 
lace executed  with  draft  attached,  or  whether 
I  sent  it  direct  to  Mr.  Eyres  or  to  Mr.  Votaw ; 
one  or  the  other.  To  my  knowledge,  Mr.  J.  N. 
Votaw,  the  father  of  Clark  Votaw,  and  the 
plaintiff  in  this  case,  had  notbin;;  to  do  with 
the  purchase  of  this  land  from  Wallace.  I  did 
not  know  J.  N.  Votaw  in  the  transaction.  My 
understanding  was  that  Mr.  Votaw  passed  on 
titles  for  Mr.  Kirby.  I  got  that  understanding 
from  Clark ;  don't  know  whether  I  ever  talked 
to  Judge  Votaw  about  it  or  not." 

On  crosa-exBTnlimtlon; 

"I  was  not  particularly  representing  C.  M. 
Yotaw  when  I  made  the  purcliage,  bat  he  come 
to  me  and  wanted  my  assistance.  I  don't  re- 
member whether  he  paid  me  a  fee  for  making 
the  purchase  or  not.  We  used  to  be  good 
friends.  It  was  not  a  very  easy  thing  to  buy 
the  land  from  Mr.  Wallace,  because  he  had  bis 
ideas  about  what  the  future  value  of  the  land 
would  be.  I  could  not  be  sore  whether  G.  M. 
Votaw  paid  a  part  of  the  coiisiderati<n  for  the 
land  or  not.  I  think  when  I  got  the  deed  that 
I  sent  it  to  Ck  M.  Votaw.  1  don't  remember 
how  much  I  paid  an  acre  for  the  land.  He  had 
boogbt  it  from  the  state,  and  he  owed  the  state 
some  on  it,  and  I  presume  the  part  tbat  be  owed 
the  atate  was  a  part  of  the  consideration  for  the 
deed.  I  don't  know  whether  be  owed  the  state 
**/«•  of  the  total  consideration  or  not ;  don't 
iememl>er  exactly  what  he  owed  the  state. 
He  bought  the  land  on  40  years  I  think,  and 
when  '^taw  bought  the  land  from  Wallace  I 

f resume  he  assumed  the  balance  due  the  slate, 
don't  remember  exactly  bow  much  cash  was 
paid  to  Wallace  at.  the  time  he  executed 
the  deed.  It  has  been  fifteen  years  ago,  and 
I  have  no  interest  in  the  case.  I  don't  think 
tbat  I  was  employed  as  the  agent  of  Clark  M. 
Votaw,  nor  did  he  pay  me  a  fee ;  don't  think  he 
did.  I  had  a  pretty  hard  time  making  the 
trade  with  Wallace ;  had  to  go  to  his  wife  about 
it,  bat  I  didn't  persuade  her  to  make  the  sale. 
I  was  very  intimate  with  the  family.  Mr. 
Votaw  couldn't  make  the  trade  himself,  and  he 
got  me  to  make  it.  I  told  Wallace  that  it  was 
a  good  sale.  I  thought  so  at  the  tiflie,  and  think 
M>  yet.  I  didn't  tij  to  exercise  any  undue  in- 
flnenee  over  them,  I  Jnst  wanted  to  buy  the 
stnjff  for  Mr.  Votaw,  or  rather  Mr.  Kirby.  If 
yon  say  tbat  Wallace  was  getting  $1.2S  per 
acre,  I  presume  that  is  'so,  but  I  don't  remember 
exactly  the  amount  involved ;  that  is  my  best 
recollection.  I  couldh't  say  from  my  own  recol- 
hodoa  I  agrved  to  pay  Wallace  for.  Uie  land,  aot 


how  much  was  due  to  the  state.  I  presume 
what  Wallace  owed  the  state  was  a  part  of  the 
consideration,  but  don't  know  about  it.  I  aup- 
pose  that  is  BO." 

Defendants  also  introduced  In  evldenoe  the 
following  letter: 

"Mr.  B.  J.  Byres,  Houston,  Texas— My  dear 
Mr.  Eyres:  Yours  oi  yesterday,  inclosing  copies 
of,  and  memoranda  of  contracts,  just  received, 
and  I  beg  to  thank  you  for  your  Idndness  and 
trouble  in  the  matter  but  was  sorry  to  know 
that  you  were  not  feeling  well ;  trust  you  will 
take  a  rest  to-morrow  and  feel  better  Monday. 

"I  return  you  the  abstract  and  deed  to  the 
C.  C.  Lund  820  acres,  which  you  sent  me  from 
which  I  get  descriptions,  as  we  have  a  dupli- 
cate abstract  in  tills  office,  having  made  them  all 
that  way. 

"I  was  Just  on  the  point  of  letting  you  know 
what  I  was  doing  when  your  request  came  in, 
vis.: 

"To-day  I  closed  for  the  John  Jianes  undivid- 
ed 500  acres  in  a  640  shown  on  map,  near  center 
of  the  county  (this  is  properly  Jolm  liams)  at 
$1.00  per  acre,  but  with  a  libtie  extra  in  the  way 
of  trimmings,  and  of  such  a  nature  that  I  will 
have  to  explain  them  in  a  personal  interview- 
only.  I  also  made  a  payment  of  f79  on  .S06 
acres  of  the  Wiley  O.  Powell  640  at  S1.60  per 
acre,  plus  a  bonus  of  972.96  to  Will  Ouse, 
which  made  it  cheap  notwitlistanding  at  a  little 
less  than  $1.75  per  acre.   . 

"I  also  dosed  a  contract  with  J.  B.  Wallace 
for  H.  T.  A  B.  section  No.  4,  640  acres,  which 
you  will  find  located  adjoining  the  N.  W.  comer 
of  the  James  Scott  league,  at  a  net  price  of 
$672.00,  plus  a  small  commission  I  will  have  to 
pay  Will  Dies,  as  this  man  wanted  $5  per  acre 
when  I  first  went  to  him.  Please  see  if  the  P. 
&  M.  Bank  has  his  deed  made  to  J.  N.  V.  or 
C.  O.  Bruce,  and  with  instructions  to  hold  until 
October  6th  for  balance  01  money,  which  should 
be  $562,  and  I  will  ask  you  to  wire  me  about 
this  Monday  morning  so  that  I  will  know  it  is 
safe  to  pay  the  $160.00  draft  I  told  him  to  draw 
on  me,  and  which  is  at  the  bank  here,  and  which 
I  want  to  do  Monday. 

"Mr.  Bruce  has  bought  the  John  W.  Clayton 
640,  and  700  acres  of  the  Adella  Tecum  league 
from  George  W.  Davis  estate  at  $2.00  per  acre, 
and  which  will  necessitate  a  payment  of  $260, 
and  which  are  good  tracts  of  land,  and  quite 
cheap  at  that  price. 

"Mr.  Bruce  has  been  working  for  a  long 
time  on  the  James  Scott  league,  and  can  now 
buy  the  north  %  of  It  (the  S.  %  is  no  good) 
at  $2.62^^  per  acre.  We  have  bouE'ht  better 
land  at  half,  but  there  is  a  good  profit  even  at 
this  price,  and  you  can  see  at  a  glance  its  ad- 
vantageous position  on  the  map.  In  the  way  of 
making  connections  between  purchases  made. 

"It  will  take  a  payment  of  about  $700  to  man- 
age it,  but  we  will  get  about  the  Ist  of  Novem- 
ber to  close  the  balance  in.  I  hope  ^ou  can  man- 
age the  down  payment. 

"J.  C.  League  has  two  sections  of  B.  B.  B.  & 
C.  lands  (sections  No.  43  and  No.  44)  which  are 
extra  good,  having  about  6,000  feet  per  acre  on 
them,  which  Mr.  Bruce  can  buy  at  $2.26,  and 
I  would  be  glad  that  yon  could  manage  the 
'/lo  payment  on  them  In  a  few  days  also,  as 
they  are  cheap,  and  it  has  taken  much  hard 
work  to  get  him  to  the  point  we  now  have  him. 

"I  indose  you  herewith  receipt  or  contract 
from  W.  W.  Cruse  to  the  306  acres  of  the  W. 
G.  Powell,  and  I  also  indose  yon  the  recorded 
will  of  II.  F.  Clements,  deed  from  Clements 
heirs  to  J.  B.  Hooks,  and  deed  J.  B.  Hooks  to 
J.  N.  Votaw,  who  will  deed  to  Mr.  Kirby  Mon- 
day, thanks  for  the  blank  deeds  you  sent  us  to- 
day, and  of  which  we  ww«  not  only  out,  but 
none  in  town.. 

"Very  sincerely  yonrs,         O.   M.  Votaw. 

"Tea;  I  drew  on  yon  to-dsy  in  these  matters 
.$26a00  and  $100.00 ;  total  |36Q,00.'.'. 
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Said  E.  J.  Eyres  testifled  as  follows: 
"At  the  time  I  received  that  letter  Mr.  Kirby 
was  not  in  the  state  ot  Texas;  he  was  in  Bos- 
ton at  that  time.  I  don't  know  how  long  he 
remained  in  Boston  on  that  occasion,  haven't 
looked  that  up,  bat  think  he  left  here  some  time 
in  May  of  that  year.  He  left  some  time  in  May, 
I  think,  and  got  back  some  time  in  September, 
I  think,  of  that  year.  I  can  look  at  my  letter 
book,  and  it  will  probably  refresh  my  memory 
on  that  point.  (Witness  then  examines  his  let- 
ter book.)  This  book  shows  that  he  left  Hous- 
ton on  May  29,  1900,  and  returned— waa  in 
Houston— on  September  1,  IfiOO.  During  the 
year  1900  Mr.  Kirby'a  time  was  joat  about 
equally  divided  in  and  out  of  the  state ;  that  is 
usually  the  caae.  During  the  times  that  Mr. 
Kirby  would  be  out  of  the  state  Mr.  C.  M. 
Votaw  would  take  up  with  me  the  matter  of 
pnrchasing  the  lands,  their  desirability  and 
price,  and  so  forth.  And  when  he  would  buy  a 
piece  of  land  he  would  draw  on  me  for  the  mon- 
ey ;  he  would  draw  on  me  indiscriminately. 
Some  of  the  times  he  would  report  to  me  when 
be  would  buy  the  land,  and  sometimes  he  would 
inst  draw  and  then  tell  me  abont  it  afterwards. 
I  did  not  lutve  a  thing  to  do  with  the  details 
of  the  purchase;  that  is,  the  manner  in  which 
the  purchase  was  made.  I  know  that  it  has 
developed  in  the  testimony  that  Mr.  C.  M. 
Votaw  caused  the  application  for  section  224, 
H.  &  T.  C,  to  be  made  by  Mr.  J.  N.  Votaw,  but 
I  don't  think  I  knew  anything  abont  that.  I 
had  a  general  knowledge  tliat  titles  were  taken 
in  tl>e  name  of  four  or  five  different  people,  but 
don't  think  I  knew  anything  about  that  particu- 
lar transacti<»i.  Some  titles  were  taken  in  the 
name  of  C.  M.  Votaw,  and  in  the  name  of  J. 
N.  Votaw  and  Charles  O.  Brnce,  and  probably 
one  or  two  others.  I  know,  generally  speaking, 
that  it  was  Mr.  Clark  Votaw's  practice  to  take 
titles  in' other  people's  names.  Whenever  any 
land  was  bought  &om  parties  that  had  bought 
from  the  state,  and  payments  were  to  be  made 
to  the  state,  those  matters  were  generally  han- 
dled through  Mr.  H.  G.  King,  of  Austin,  Tex. 
The  majority  of  them  were  handled  by  him. 
However,  that  waa  all  attended  to  by  Mr.  Clark 
Votaw.  I  know  that  the  two  sections  of  land 
involved  in  this  suit  have  been  handled  by  me 
and  carried  by  as  Mr.  Kirby'a  land." 

On  croes-examlnaUon: 

"I  don't  think  I  could  give  yon  any  estimate 
of  the  amount  of  land  acquired  in  the  manner  I 
have  described  in  the  year  1901,  but  during  the 
year  1900  I  think  Mr.  Kirby  acquired  something 
like  60,000  acres  in  that  manner.  I  couldn't 
state  what  proportion  of  that  was  Texas  school 
land.  I  didn't  testify  in  the  recent  suit  at  Aus- 
tin, never  testified  in  any  suit  at  Austin,  where- 
in the  state  was  suing  to  recover  certain  sections 
of  land.  I  didn't  go  there  in  person,  but  I  tliink 
that  I  testified  by  deposition;  I  don't  remem- 
ber ;  there  are  so  many  details  in  the  office  that 
I  don't  try  to  keep  up  with  them.  I  think  my 
depositions  were  verbal,  and  were  taken  in  the 
courthouse  at  Houston,  when  I  come  to  think 
about  it  I  presume  they  were  reduced  to  writ- 
ing and  signed  by  me  and  sent  to  Austin  and 
used  in  that  case.  Don't  remember  what  I 
swore  in  that  case;  can't  remember  if  I  swore 
that  each  of  the  purchases  that  were  made  by 
individuals  were  made  in  good  faith  by  those 
people,  and  then  afterwards  acquired  by  Mr. 
Kiroy;  don't  remember  if  I  swore  it,  but,  if  I 
swore  it,  I  did  not  know  it  to  be  a  fact  I  don't 
remember  that  I  denied  that  the  land  was 
bought  in  the  name  of  other  people  for  the  bene- 
fit of  Mr.  Kirby.  I  don't  remember  how  Icmg 
ago  it  has  been  since  I  gave  my  testimony  in 
that  case,  but  think  it  was  lost  year  some  time. 
The  land  that  Votaw  bought  was  taken  In  the 
name  of  various  people,  but  it  was  for  the  use 
and  benefit  of  John  H.  Kirby.  Some  was  taken 
in  ths  name  of  J.  N.  Votaw,  and  some  in  C.  M. 
Votaw  and  Charles  6.  Bruce,  and  probably  one 


or  two  others.  I  don't  remember  whether  a 
large  proportion  of  those  lands  were  school 
lands  or  not;  I  bad  no  information  abont  that 
because  all  tlie  details  were  handled  by  Mr.  Vo- 
taw. I  didn't  pass  on  that  port  of  it  I  passed 
on  the  price  and  the  desirability  of  it  I  don't 
think  that  I  passed  on  each  tract — not  all  of 
them,  but  on  most  of  them.  I  couldn't  tell  any- 
thing about  the  land,  and  the  way  X  passed  on 
it  1  had  to  rely  on  Mr.  Votaw  for  my  informa- 
tion. I  alb  strictly  an  office  man.  I  also  pass- 
ed on  the  situation  of  the  land  and  the  amount 
of  timber  on  it  I  didn't  know  at  the  time  we 
were  buying  from  whom  we  were  buying.  1 
didn't  know  whether  the  land  was  being  bought 
from  the  state  tlirough  dummies,  or  from  in- 
dividuals through  dummies.  I  kept  myself  in 
the  dark  on  those  subjects  liecanae  had  no  rea- 
son to  do  anything  else. 

"Q.  I  will  aak  you  this  direct  question:  Isn't 
it  a  fact  that  a  very  large  proportion  of  those 
lands  purchased  in  1900  were  bought  from  the 
land  commissioner  at  Austin,  as  state  school 
land?  A.  1  don't  remember;  I  don't  know 
anything  about  that. 

"I  don't  remember  what  my  testimony  was  on 
that  point  when  I  was  testifying  at  Houston 
by  deposition  to  be  used  in  the  state  case  at 
Austin.  I  couldn't  testify  to  anything  I  didn't 
know,  so  I  guess  I  testified  then  that  I  didn't 
know  anything  about  it 

"I  know  that  the  two  tracts  of  land  in  litiga- 
tion here  were  carried  on  Mr.  Kirby's  books  as 
belonging  to  him.  Those  books  are  in  Houston, 
and  the  reason  I  didn't  bring  the  books  with  me 
was  because  I  had  no  call  tor  them. 

"I  have  owned  some  land  in  this  section  of  the 
coantty  and  own  some  now.  I  own  some  of  the 
Mary  Hopkins  survey  in  this  county — 4  or  5 
acres  in  that  It  is  supposed  to  be  oil  land,  and 
I  own  21  acres  in  section ;  don't  remem- 
ber the  number ;  either  341  or  348  W.  G.  Ry.,  I 
think.  That  is  in  Hardin  county.  I  think  that 
is  all  I  own  in  Hardin  county. 

"I  own  a  bunch  of  land  in  Shelby  county,  but 
I  don't  know  what  they  are,  though  I  have 
bought  land  from  the  state  for  myself,  but 
couldn't  say ;  don't  remember.  I  don't  remem- 
ber the  year,  I  made  application  for  so  many 
tracts  of  land.  Some  I  have  got  and  some  I 
haven't  got.  I  don't  Icnow  whether  I  ever  got 
any  land  awarded  to  me  in  behalf  of  John  H. 
Kirby.  I  have  got  a  very  bad  memory ;  have 
to  write  everything  down.  All  of  our  land  rec- 
ords were  burned  up  in  the  federal  court  fire  in 
Houston,  so  there  is  no  way  to  refresh  my  mem- 
ory. It  is  a  blank  as  to  how  many  sections  1 
bought  from  the  state  for  myself  and  how  many 
I  bought  from  the  state  for  Kirby,  if  I  ever 
bought  any  for  him. 

"If  I  bouriit  section  210,  certificate  502,  for 
640  acres  in  Hardin  county,  I  don'IT  remember  it 
I  never  put  on  the  list  of  asseta;  don't  think  I 
ever  made  a  list  of  assets.  I  never  did  render 
it  for  taxes  utber.  If  I  ever  owned  itj  I  don't 
remember  it.  If  I  ever  bought .  section  212. 
certificate  604,  640  acres  in  Hardin  county,  I 
don't  remember  either.  -I  couldn't  say  bow  far 
back  I  can  remember  anything;  some  things  I 
remember  a  good  while,  and  other  things  I  for- 
get right  away.  I  have  an  awful  memory,  and 
have  to  write  everything  down.  I  don  t  call 
that  a  convenient  memory ;  I  call  it  a  darn  bad 
memory,  if  the  court  win  excuse  the  expression. 

"I  don't  remember  anything  about  section  220. 
certificate  506,  Hardin  county,  dther;  don't 
remember  anything  about  it  I  couldn't  say 
how  much  I  paid  for  those  three  sectioqs  in 
Hardin  county,  because  I  don't  remember  any- 
thing about  them.  If  I  filed  on  section  246,  cer- 
tificate 820,  640  acres  of  land,  I  don't  remember 
anything  about  that  either;  remember  abso- 
lutely nothing  about  it  In  applying  tor  the 
purchase  of  those  lands,' if  the  form  is  that  I 
swore  that  I  was  the  sole  party  interested  in 
the  purchase  thereof;  I  guess  I  swore  to  it  if 
I  applied  for  the  purchase  ftf  them.  '  If  Vbikt  Is 
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the  form  used,  and  if  I  applied  for  the  land,  I 
gneas  I  used  that  form  and  swore  to  it.  I 
coaldn't  say  as  a  matter  of  fact  that  I  was  the 
only  party  interested  in  the  purchase  of  that 
land,  because  I  don't  remember  anything 
about  it. 

"I  did  not  state  that  land  that  was  worth  $6,- 
400  would  be  such  a  small  matter  that  it 
wouldn't  impress  me ;  but  my  memory  is  so  bad 
that  I  can't  remember  a  thing  unless  I  have 
something  to  remember  it  by. 

"I  am  a  married  man,  but  I  couldn't  teB  you 
the  year  I  got  married.  I  married  in  Shreve- 
port,  but  I  d<«'t  remember  what  year.  I  remem- 
ber my  wife's  name,  and  remember  what  her  fa- 
ther's name  was.  I  remember  that  I  haye  no 
children.  I  don't  remember  the  name  of  the 
preacher  that  married  us,  but  I  remember  that 
it  was  done  in  Shxe?eport  Remember  that  it 
was  in  some  church,  but  don't  remember  what 
church.  I  remember  that  when  we  went  away 
that  night  she  slept  in  one  end  of  the  Pullman 
and  I  slept  in  the  other. 

"I  don't  know  anything  about  section  2,  cer- 
tificate 492 ;  don't  know  whether  it  was  original- 
ly applied  for  in  the  name  of  W.  W.  Dies  or 
not.  I  don't  remember  whether  I  purchased 
section  50,  certificate  34/87,  which  was  original- 
ly purchased  by  W.  W.  Ines  and  patented  to 
me--don't  remember  whether  that  was  purchas- 
ed for  Mr.  Kirby  or  for  me. 

"Q.  If  you  had,  in  fact,  purchased  for  your- 
self approximately  4,000  acres  of  laud  in  this 
county  and  acquired  the  patents  on  the  6th 
and  7th  of  March  and  paid  the  state  the  consid- 
eration therefor  in  cash,  you  think  you  wouldn't 
remember  it?  A  I  couldn't  say.  I  have  had  so 
many  deals  that  I  can't  remember  anything 
about  any  of  them.  I  have  to  write  them  down, 
and  if  I  haven't  a  record  I  am  lost.  I  don't 
know  whether  I  bought  every  one  of  the  tracts 
of  land  which  have  been  enumerated  here  for 
the  benefit  of  John  H.  Kirby  and  paid  his  money 
for  them;   can't  remember  about  that 

"I  knew  a  man  in  New  York  named  James 
Irvine  during  his  lifetime.  He  is  now  dead. 
I  do  not  remember  of  buying  a  piece  of  land  in 
San  Augustine  county  known  as  the  Kellogg 
survey,  and  immediately  thereafter  transferring 
it  to  said  James  Irvine;  don't  remember  any- 
thing about  it.  I  don't  think  that  James  Irvine 
was  one  of  the  men  that  sometimes  took  title  in 
his  name  for  the  benefit  of  Kirby.  If  he  did, 
I  don't  remember  it.  If  James  Irvine  shortly 
after  the  time  you  speak  of  transferred  the  land 
to  Kirby,  I  don't  remember  it ;  I  may  have  pre- 
pared Uie  deed,  but,  if  I  did,  I  don't  remem- 
ber it. 

"I  am  61  years  of  age ;  I  remember  that.  I 
believe  I  have  been  interested  with  Clark  Votaw 
in  some  of  his  land  deals,  but  I  don't  remember 
juat  what  it  was.  I  was  not  interested  with 
him,  to  my  knowledge,  when  be,  as  land  commis- 
sioner for  the  Houston  Oil  Company,  conveyed 
approximately  14,000  acres  of  )and  to  the  Hous- 
ton Oil  Company,  and  they  did  not  record  the 
deeds,  and  subsequently  conveyed  that  same 
land,  with  the  deeds  not  recorded,  to  the  Thomp- 
son-Ford Lumber  Company  and  the  Kelley  Lum- 
ber Company.  I  know  nothing  about  that,  and 
never  heard  about  it  that  I  Imow  of.  I  don't 
know  anything  about  any  litigation  between  the 
Thompson-Ford  Lumber  Company  and  the  Kel- 
ley Lumber  Company  recently  over  that  land; 
I  am  not  connected  with  ei&er  of  them,  and 
know  nothing  about  it. 

"Q.  The  case  is  a  case  styled  Houston  Oil 
Company  of  Tfexas  v.  Thompson-Ford  Lumber 
Company  et  aL  It  was  originally  tried  before 
the  special  master  in  Houston ;  heard  by  Judge 
Bnma  on  an  issue  as  to  whether  the  Thompson- 
Ford  Lumber  Company  was  a  purchaser  in  good 
fiuth  for  value  from  Clark  M.  Yotaw  of  about 
14.000  acres  of  land  which  he  had  previously 
■old  when  land  commissioner  to  the  Houston 
Oil  Company,  and  wherein  the  judgment  of  the 


court  at  Houston  was  against  the  Thompson- 
Ford  Company,  and  that  company  appealed  to 
the  United  States  Circuit  Court  of  Appeals  at 
New  Orleans,  and  about  two  or  three  months 
ago  that  judgment  was  affirmed,  the  effect  of 
which  was  to  declare  the  title  in  the  Houston 
OH  Company  to  these  lands  which  Clark  Votaw 
had  sola  a  second  time  to  the  Kelley  Lumbw 
Company.     Do  you  know  anything  about  that? 

"A  Don't  remember  anything  about  i^  but 
may  have  heard  the  case  menticmed ;  that  is  aU. 
It  may  have  affected  the  Kirby  Lumber  Com- 
pany, but  I  am  not  with  the  Kirby  Lumber 
Company,  I  am  with  John  H.  Kirby.  As  his 
chief  clerk,  I  do  not  handle  any  of  the  business 
of  the  Kirby  Lumber  Company;  have  nothing 
to  do  with  that.  They  have  got  a  manager  and 
assistant  general  manager,  and  beads  for  every 
department,  and,  if  I  would  butt  in,  I  would  be 
very  promptly  called  down  by  the  head. of  the 
department.  The  only  information  I  get  about 
the  company  drifts  to  me  in  conversations  I 
have  with  them.  It  is  a  fact  that  Mr.  Kirfoy 
devotes  a  large  part  of  his  time  to  the  business 
of  the  lumber  company — to  the  finances  of  it. 
But  I,  as  chief  clerk,  do  not  handle  any  of  the 
business  of  the  lumber  company. 

"I  said  awhile  ago  that  I  might  have  heard  of 
some  such  suit  as  yon  mentioned,  but  I  don't  re- 
member any  of  the  details,  just  the  style  of  the 
case.  Don  t  know  anything  of  the  transaction 
by  which  Clark  Votaw  sold  that  land  the  second 
time.  Don't  remember  whether  I  was  interested 
in  or  got  any  of  the  proceeds  of  the  sale.  Clark 
Votaw  and  I  were  very  close  about  that  time; 
just  about  aa  dose  as  two  men  working  on  the 
same  thing  get  together ;  we  were  very  intimate. 
I  didn't  know  anything  about  him  holding  those 
deeds  off  the  records  while  he  was  the  land  com- 
missioner for  the  Houston  Oil  Company ;  didn't 
ask  him  anything  about  it,  it  was  his  business. 
I  don't  know  anything  about  him  holding  them 
off,  except  your  statement  here  that  he  did  it 

"I  remember  what  salary  Mr.  Kirby  pays  me, 
but  don't  remember  what  salary  he  has  been 
paying  me  for  all  these  years.  It  has  been  rais- 
ed from  time  to  time,  but  couldn't  tell  you 
when  or  how  much.  I  remember  that  I  start- 
ed in  at  $50  a  month,  but  don't  remember  how 
long  I  worked  for  that  much.  I  remember  what 
street  I  live  on.  It  is  Mt.  Vernon  avenue.  No. 
<S618.  Remember  my  telephone  number  is  Had- 
ley  584.  Don't  remember  the  size  of  my  shoes, 
and  think  I  wear  either  7  or  T%  hat  I  am 
wearing  a  Panama  batj  bought  it  from  Kiam 
about  30  days  ago ;  paid  sometliing  like  $5  or 
$6  for  it  I  remember  what  bank  I  do  business 
withr— the  Union  NationaL  My  office  is  on  the 
top  floor  of  the  First  National:  has  no  num- 
ber, because  we  have  all  the  offices  on  the  top 
floor. 

"I  think  Mr.  Blirby  has  been  president  of  the 
Kirby  Lumber  Company  ever  since  it  was  first 
organized ;  think  he  has  been  president  contin- 
uously. 1  am  sure  that  he  knew  this  case  was 
set  for  to-day,  because  Mr.  Logue  is  his  lawyer 
nnd  he  keeps  him  posted.  He  left  Houston  last 
Friday  night.  He  is  frequently  in  Beaumont 
He  was  in  Beaumont  on  the  4th  and  5th  of 
July.  Don't  know  whether  he  frequently  sees 
Judge  Votaw  there  or  not  You  will  have  to 
ask  him  that    He  never  mentions  it  to  me." 

Defendants  i«ed  In  evidence  certificate 
from  the  land  office  showing  that  H.  4  T.  a 
section  224  was  detached  land  at  the  time  it 
was  sold,  as  follows: 

"Austin,  July  »,  191R. 

"I^  J.  H.  Walker,  chief  clerk  and  acting  com- 
missioner of  the  general  land  office  of  the  state 
of  Texas,  do  hereby  certify  that  the  papers, 
documents,  and  records  of  said  office  show: 

"That  on  August  21,  1900,  J.  N.  Votow  flled 
in  said  office  his  application  and  obligation  to 
purchase  section  224,  certificate  60S,  H.  &  T.  O. 
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By.  Co.,  640  acres,  ia  Hardin  county,  as  de- 
tached land,  and  said  land  was  awarded  the  said 
J.  N.  Yotaw  AugruBt  21,  1900,  on  said  applica- 
tion and  obligation. 

"That  at  the  date  of  the  filing  of  said  appli- 
cation and  obligation  the  said  section  224,  cer- 
tificate 508,  H.  &  T.  C.  Ry.  Co.,  in  said  county, 
was  shown  by  the  records  of  said  office  to  be 
Isolated  and  detached  from,  other  public  lands, 
and  that  same  was  then  upon  the  market  for 
sale  as  such. 

"In    testimony    whereof   I    hereunto   set   my 
hand  and  affix  the  impress  of  the  seal  of  said  of- 
fice on  the  day  and  date  first  above  written. 
"[Signed]    J.  H.  Walker, 

"Acting  Commissioner." 

Defendants  read  in  evidence  tlie  same 
character  of  certificate  In  reference  to  H.  T. 
&  B.  section  4,  as  follows: 

"Austin,  July  9,  1915. 

"1,  J.  H.  Walker,  chief  clerk  and  acting  com- 
missioner of  the  general  land  office  of  the  state 
Of  Texas,  do  hereby  certify  that  the  papers, 
documents,  and  records  of  said  office  show: 

"That  on  December  18,  1809,  J.  B.  Wallace 
filed  in  said  office  his  application  and  obligation 
to  purchase  section  4,  certificate  561,  H.  T.  St 
B.  Ry.  Co.,  840  acres,  in  Hardin  county,  as  de- 
tadied  land. 

"That  at  the  date  of  filing  of  said  application 
end  obligation  said  section  4,  according  to  the 
records  of  said  office,  was  isolated  and  detached 
from  other  public  lands,  and  some  was  then 
upon  the  market  for  sale  as  such. 

"In  testimony  whereof  I  hereunto  set  my  hand 
and  affix  the  impress  of  the  seal  of  said  office 
on  the  day  and  date  first  above  written. 
"[Signed]    J.  H.  Walker, 

"Acting  Commissioner." 

Defendants  read  In  erldence  the  deposi- 
tions of  John  H.  Kirby,  as  follows: 

"I  reside  in  Houston,  Harris  county,  Tex.  I 
hold  the  iKMdtion  of  president  of  the  Kirby  Lum- 
ber Company  at  the  present  time,  and  have  held 
such  ^sition  since  the  organization  of  the  com- 
pany in  1901. 

"I  am  acquainted  with  the  market  value  of 
merchantable  pine  timber  or  trees,  also  lumber 
manufactured  therefrom  at  the  present  time  nnd 
during  the  year  1913  in  the  vicinity  of  section 
224,  in  Hardin  county,  as  inquired  about.  Dur- 
ing the  year  1913  the  market  value  of  pine 
timber  in  that  iieigfiborhood  was  probably  about 
$2  per  1.000  feet,  though  the  condition  of  the 
lumber  market  in  that  period  probably  made  it 
doubtful  whether  pine  stumpage  had  any  value 
at  all ;  that  is,  there  was  no  profit  in  manufac- 
turing it,  even  though  the  stumpage  were  do- 
nated or  obtained  without  cost.  The  value  of 
the  manufactured  product  of  trees  growing  in 
the  neighborhood  inquired  about  and  of  the  char- 
acter which  grew  on  section  224  averaged 
around  $10  per  1,000  feet  The  upper  grades  of 
lumber  sold  for  more  and  the  lower  grades  for 
less ;  the  average  being  about  $10  for  that  char- 
acter of  timber.  The  average  logging  cost  at 
our  mill  in  that  territory  was  $6.64,  and  the 
average  manufacturing  cost  was  $4.32,  so  that 
there  was  an  actual  loss  in  operations  without 
allowing  anything  for  stumpage. 

"The  Kirby  Lumber  Company  has  a  contract 
with  the  Houston  Oil  Company  of  Texas  to  pur- 
chase merchantable  pine  timber  or  trees  on  all 
the  land  owned  by  the  Houston  Oil  Company 
of  Texas  in  Texas  and  Louisiana.  Said  con- 
tract has  been  in  existence  since  1901,  and  the 
prices  range  from  $3  per  thousand  to  $5  per 
thousand  flat,  without  interest,  taxes,  or  other 
charges.  The  contract  provides  that  the  Kir- 
by Lumber  Company  sh.all  pay  certain  fixed 
semiannual  installments  in  cose,  and  during  the 
year  1913  these  installments  were  paid,  though 
the  timber  cut  by  the  Kirby  Lumber  Company 


at  $5  per  1,000  was  leas  than  the  total  amount 
of  the  payment*  made.  For  bookkeeping  par- 
poses  the  timber  is  valued  as  scaled  at  $5  per 
1,000  during  the  entire  cutting  period,  and  the 
price  will  be  the  same  in  1920  as  in  1913.  The 
contract  does  not  specifically  meotian  scctioa 
224.  *  •  •  Permission  was  extended  the  Kir- 
by  Lumber  Company  to  cut  the  timber,  and  tli« 
Kirby  Lumber  Company,  m  I  am  inbwmed,  did 
so  cut  the  timber. 

"I  tm  informed  that  the  Kirby  Lumber  Com- 
pany did  cause  the  merchantable  pine  trea 
standing  on  section  224  here  inquired  about  to 
be  cut,  that  permission  to  make  sucfa  cutting 
was  granted  by  the  Houston  Oil  Company,  and 
that  the  timber  was  cut  for  account  of  the 
Houston  Oil  Company  and  as  the  property  of 
the  Houston  Oil  Company.  The  Houston  Oil 
Company  rendered  to  the  Kirby  Lumber  Com- 
pany a  statement  showing  that  there  had  been 
cut  from  section  224  a  total  of  2,950,033  feet 

"I  have  already  answered  that  the  market 
valuta  of  timber  in  this  neighborhood  in  1913 
was  about  $2  per  M  feet,  notwitlu>tanding  the 
fact  that  there  was  no  profit  in  the  manufacture 
of  it  at  any  price  for  stumpage.  Sawmill  mea 
are  an  optimistic  lot  of  Jackasses  who,  in  order 
to  keep  their  mills  going  and  their  men  employ- 
ed, will  lose  money  in  the  hope  that  the  future 
market  for  their  product  will  enable  them  to  re- 
cover the  loss. 

"I  have  already  answered  that  the  market 
value  of  lumber  manufactured  from  the  kind  of 
trees  that  grew  upon  this  land  in  the  year  1913 
wns  about  an  average  of  $10  per  ttionsand. 

"I  have  already  answered  that  I  hpd  no  per- 
sonal knowledge  of  the  quantity  of  timber  cut 
from  this  section  of  land  or  the  actual  cutting, 
but  that  the  records  of  the  Kirby  Lumber  Com- 
pany show  that  the  timber  was  cut,  and  that 
the  Houston  Oil  Company,  which  scales  the 
logs,  presented  an  itemized  scale  of  same  show- 
ing the  amount  heretofore  testified  about 

"There  was  no  specific  payment  for  this  tim- 
ber. It  was  cut  under  the  general  contract, 
and  the  average  amount  received  by  the  Hous- 
ton Oil  Company  under  that  contract  and  paid 
by  us  is  $2.61%  per  thousand.  This  would  be 
the  cash  value  of  present  payments  at  $6  per  M 
during  the  cutting  period  specified  under  the 
contract  This  price  $2.61%  is  the  averagft 
price  of  all  timber  involved  in  the  contract, 
whereas  most  of  the  timber  covered  by  the  con- 
tract is  much  superior  to  section  224  located 
in  the  flat  lands  of  Hardin  county,  and  where 
the  timber  is  inferior  and  the  product,  that  is, 
the  lumber  made  therefrom,  of  low  grade. 

"I  have  already  testified  that  the  average  val- 
ue of  lumber  made  from  timber  of  this  cliarac- 
ter  in  1913  was  about  $10  i>er  M  feet  which 
was  the  average  amount  realized  therefor  by  the 
Kirby  Lumber  Company,  and  I  think  the  Kirliy 
Lumber  Company  got  all  that  the  lumber  would 
sell  for  in  the  market  It  waa  our  effort  to 
do  so,  and  I  think  we  did  so. 

"It  is  not  a  fact  that  the  Kirby  Lumber  Com- 
pany will  not  sell  any  of  its  timber  holdings  at 
$5  per  M  feet;  on  the  contrary,  the  Kirby 
Lumber  Company  owns  timber  that  it  would  be 
glad  to  sell  at  $2  per  M  feet,  whereas  it  owns 
other  timber  needed  for  the  operation  of  its 
mills  that  it  could  not  afford  to  sell  at  $5  per 
M  or  even  more,  unless  the  purchaser  would 
take  the  mill." 

The  testimony  showed  that  appellants'  at- 
torneys advised  the  Kirby  Lumber  Company 
to  cut  the  timber.    Said  counsel  testified: 

"I  think  that  Clark  Votaw  and  John  H.  Kir- 
by are  on  friendly  terms.  I  only  know  what 
Mr.  Kirby  said  with  reference  to  whether  or 
not  he  had  any_  stock  in  Clark  Votaw's  San  Do- 
mingo corporation ;  think  somebody  asked  him  if 
he  didn't  have  some  stock  in  Votaw's.  eompan.T 
down  there,  and  my  recollection  is  that  he  said 
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be  did.  At  the  present  time  Mr.  H.  M.  Richter 
h  the  land  commissioner  of  the  Houston  Oil 
Company  and  keeps  the  title  papers  of  the 
company.  When  I  was  land  commissiouer,  I 
think  I  had  charge  of  them.  I  got  them  after 
Mr.  Votaw  went  out;  think  I  went  in  there 
probably  two  years  after  he  did." 

It  waa  agreed  by  counsel  that  the  two 
sections  in  controven^  were  inventoried  by 
tbe  receiTers  of  the  Houston  Oil  Company  of 
Texas,  by  the  United  States  Circuit  Court 
at  Houston,  as  part  of  the  assets  of  the 
Houston  Oil  Cranpany.  This  is  limited  to  the 
question  of  good  faith  in  cutting  the  timber. 

The  appellee,  in  rebuttal,  offered  in  evi- 
dence a  certified  copy  of  the  original  appUca- 
ti<m  to  purchase  section  224,  H.  &  T.  C,  in 
Hardin  county,  Tex.,  dated  August  20,  1900, 
which  said  application  is  as  follows: 

"Beaumont,  Texas,  Aug.  20,  1900. 
"To  Hon.  Charles  Becan,  Commissioner  Genr 
eral  Land  Office: 

"I  hereby  apply  to  purchase,  under  the  pro- 
visions  of  An  act  to  provide  for  the  sale  of  all 
lands,  heretofore  or  hereafter  surveyed  and  set 
apart  for  the  public  free  schools,  and  the  several 
asylums,  and  the  lease  of  such  lands  and  of  the 
public  lands  of  the  state,  and  the  patenting  of 
•ny  of  said  lands  tor  church,  cemetery  or  school- 
bouse  ^tes,  and  to  prevent  the  free  use,  occu- 
pancy, unlawful  indoenre,  or  unlawful  appro- 
priation of  such  lands,  and  to  prescribe  ana  pro- 
vide adequate  pennlties  therefor,'  as  provided 
for  in  title  LXXXVII,  chapter  twelve  A,  of 
the  Revised  Civil  Statutes  of  1885,  and  the 
amendments  thereto  by  the  act  of  May  19,  1897, 
the  following  lands  situated  in  Hardin  county, 

Tex.,  about miles  (give  course) from 

county  site,  agreeing  to  pay  for  same  at  price 
specified  below. 


Sec- 
tion. 

Town- 
(btp. 

CertU- 
icate. 

Grantee. 

.„,,,    Price 
*"«■•  Pr.  A. 

Classl- 
aeaUon. 

m 

508 

H.  ft  T.  C. 
Ry.Oo. 

<« 

Oraxlng 

"For  the  purpose  of  securing  the  said  land 
and  complying  with  the  law  regulating  the 
sale  of  tbe  same,  I  hereby  make  and  subscribe 
to  tbe  following  oath,  to  wit.: 

"I,  J.  N.  Votaw,  do  solemnly  swear  that  I  am 
buying  this  said  land  for  my  own  use,  and  not 
for  any  other  person  or  corporation,  and  that 
said  land  is  not  occupied  by  any  one;  that  my 
post  office  address  is  Beaumont,  in  Jefferson 
county,  state  of  Tpxas. 

"ISigned]    J.  N.  Votaw,  Applicant 

"Subscribed  and  sworn  to  before  me,  this  20 
day  of  Aug.  A.  V.  1900.  T.  N.  Votaw,  NoUry 
Public  in  and  for  Jefferson  County,  Texas. 
[Seal.] 

"Obligation. 
tM4.00.  School   Lands. 

"For  value  received,  I,  the  undersigned,  do 
promise  to  pay  to  the  state  of  Texas  the  sum  of 
six  hundred  and  twenty-four  dollars,  with  inter- 
est thereon  as  hereinafter  specified,  the  same 
being  for  the  balance  of  the  purchase  money 
for  the  following  described  tract  of  land  pur- 
chased by  me  this  day  of  the  state  of  Texas  in 
accordance  with  the  provisions  of  'An  act  to 
provide  for  the  sale  of  all  lands  heretofore  or 
hereafter  surveyed  and  set  apart  for  the  benefit 
of  the  public  free  schools,  and  tbe  several  asy- 
lums, and  the  lease  of  said  lands  and  of  the  pub- 
lic lands  of  the  state,  and  the  patenting  of  any 
part  of  said  lands  for  church,  cemetery  or 
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sekoolhouse  sites,  and  to  prevent  the  free  use, 
occupancy,  unlawful  inclosure  or  unlawful  ap- 
propriation of  such  lands,  and  to  prescribe  ade- 
quate penalties  therefor,'  as  provided  for  in 
title  LXXXVII,  chapter  twelve  A,  of  the  Re- 
vised Civil  Statutes  of  1895,  and  the  amend- 
ments thereto  by  the  act  of  May  19,  1897,  to 

wit:    All  of  section  224,  block ,  township 

-,    in    Hardin    county,'  surveyed    for    the 


school  fund  by  virtue  of  certificate  No.  608,  is- 
sued to  the  H.  &  T.  C.  Ry.  Co. 

"The  annual  interest  of  3  per  cent  upon  all 
unpaid  principal,  together  with  one-fortieth  of 
the  original  principal,  I  am  to  pay  or  cause  to 
be  paid  to  the  state  treasurer  at  Austin,  Travis 
county,  Tex.,  on  or  before  the  first  day  of  each 
November  thereafter  until  the  whole  purchase 
money  is  paid.  And  it  is  expressly  understood 
that  I  am  to  comply  strictly  with  all  the  condi- 
tions, limitations,  and  requirements,  and  am 
subject  to,  and  accept  all  the  penalties  contained 
andprescribed  in  the  above-recited  act. 

"Witness  my  hand  this  20th  day  of  August^ 
A.  D.  1900.  J.  N.  Votaw." 

Tbe  appellee  testified  for  himself  as  fol- 
lows: 

"I  didn't  hear  what  Judge  Dies  testified  to, 
but  I  was  told  that  he  testified  as  to  having  pur- 
chased this  land,  and  my  son  also,  by  deposition, 
testified  to  having  purchased  it,  and  I  want  to 
say  this:  Of  course,  two  facts  can't  disagree, 
and,  as  a  matter  of  fact,  I  went  to  Wallace 
when  he  was  living  just  across  the  railroad 
from  the  hotel,  early  in  the  morning.  I  remem- 
ber that  he  had  been  gathering  up  fertilizer 
that  had  been  left  by  the  cattle,  and  throwing 
it  in  his  garden.  My  attention  has  been  called 
to  this  land  being  a  detached  section  'and  to- 
the  character  of  It  by  my  son,  C.  M.  Votaw. 
We  were  filing  on  quite  considerable  land  along 
about  that  time,  both  individually  and  for  him 
and  myself  jointly,  and  it  was  our  understand- 
ing—  He  had  n  great  many  thousand  dollars  in 
his  possession  that  belonged  to  me,  and  this 
land  was  bought  for  my  benefit— this  section  4, 
as  well  as  section  224.  But  I  am  now  speak- 
ing of  the  purchase  of  this  section  4  from  Mr. 
Wallace,  and  my  son's  purpose  was  to  make  the 
payments  out  of  the  funds  that  he  had  in  his 
possession,  quite  a  number  of  thousands  of  dol- 
lars. 

"Q.  Do  you  mean  funds  that  he  had  of  yours? 
A.  xes,  sir.  I  say  that  he  had  a  good  many 
of  thousands  of  dollars  that  belonged  to  me,  and 
still  has,  for  that  matter.  I  made  the  purchase- 
from  Mr.  Wallace  while  he  was  engaged  as  I 
have  stated,  and  I  think  it  was  before  he  had 
breakfast  that  morning,  and  I  bargained  with 
him  there  for  the  land.  Then  I  reported  that 
to  my  son,  who  by  virtue  of  a  partnership  that 
existed  between  he  and  I  beginning  on  the  1st 
of  January,  189!)--he  had  all  of  the  title  pa- 
pers, and  he  was  to  look  after  the  details  of 
everything,  both  personally  and  jointly,  while 
I  was  confined  in  the  oflSce.  I  made  the  pur- 
chase in  that  way  though  I  wasn't  present  when 
the  deed  was  made.  That  was  what  he  did, 
anyway,  in  the  purchase  of  the  land.  As  a  rule, 
he  attended  to  the  details  and  I  attended  to  the 
legal  matters  entirely,  and  this  land  was  pur- 
chased as  usual,  but  it  was  purchased  absolutely 
for  me.  Klrby's  name  was  never  mentioned, 
and  it  was  never  the  intention  at  the  time  of 
the  purchase  on  the  part  of  my  son;  don't  be- 
lieve he  had  Kirby  in  his_  mind  at  all.  And  I 
know  that  I  had  no  suspicion  in  the  world  at 
that  time  that  anybody  would  ever  claim  the 
land  but  me  prior  to  me  ha\'iDg  made  a  sale  of 
it.  Those  are  the  facts,  and  by  a  little  inves- 
tigation it  could  be  found  by  the  existence  of 
other  facts.  They  all  harmonize,  because  they 
are  the  facts. 

"This  paper  yon  hand  me  is  the  application  I 
made  to  purchase  snotion  224,  and  that  is  my 
affidavit  thereon,  and  that  affidavit  is  true.     I 
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never  have  awom  what  waim't  true,  and  I  am 
not  Koing  to  begin  now.  I  purchased  the  land 
on  that  blank  application.  I  was  going  to  sajr 
we  had  written  up  is  our  office  a  lot  of  applica- 
tions on  the  typewriter,  but  I  am  quite  sure 
these  were  purchased  by  regular  blanks  fur- 
nished me  by  the  land  office.  Th^  required 
me  to  make  that  affidavit  before  they  would 
award  the  land  to  me. 

"C.  M.  Votaw  had  possesHion  of  all  my  title 
papers  and  my  private  land  papers;  that  was 
when  he  was  living  at  Houston. 

"There  was  a  card  introduced  in  evidence 
yesterday  in  which  it  was  shown  that  the  pat- 
ent to  one  or  both  of  these  sections  was  deliver- 
ed to  Mr.  King.  I  remember  very  distinctly 
that  I  met  him  in  Clark's  [C.  M.  Votaw]  office 
in  Houston,  and  I  then  requested  Mr.  King  to 
receive  the  patent  from  the  land  office,  and  my 
son  was  to  send  the  money  to  take  up  the  pat- 
ents, and  I  suppose  he  did  it,  because  that  was 
customary  between  him  and  I,  and  I  no  more 
doubted  him  than  I  did  the  course  of  the  plan- 
ets. I  mean  C.  M.  Votaw.  I  had  all  the  con- 
6dence  in  the  world  in  bim.  I  was  in  the  land 
office  some  time  myself  last  year.  I  personally 
signed  the  authority  to  King  to  receive  the  pat- 
ents, and  that  authority  is  on  file  there  in  the 
land  office. 

"I  never  did  consent  to  act  as  trustee  for 
John  H.  Kirby  for  either  of  these  tracts  of 
land ;  they  were  bought  for  me  absolutely.  I 
supposed  my  son  wns  looking  after  these  tracts, 
as  well  as  my  other  land,  for  me,  in  my  interest. 
He  had  all  of  my  title  papers,  and  acted  as 
my  agent  absolutely.  He  was  authorized  to  do 
it,  and  I  expected  him  to  do  it." 

■  The  court,  after  hearing  the  above  evidence, 
filed  his  findings  of  fact  and  conclusions  of 
law  as  follows: 

"(1)  On  the  17th  day  of  August,  1900,  on  a 
written  form  furnished  to  him  by  the  commis- 
sioner of  the  general  land  office  of  Texas,  the 
plaintiCf,  J.  N.  Votaw,  made  his  application  to 
purchase  detached  school  section  No.  224,  cer- 
tificate No.  508.  issued  to  H.  &  T.  C.  Ry.  Co., 
abstract  No.  800,  and  located  In  Hardin  coun- 
ty. That  said  application  was  made  on  the 
blank  printed  form  furnished  by  said  commis- 
sioner of  the  general  lond  office,  and  it  had  a 
blank  printed  form  of  affidavit  and  a  blank  print- 
ed form  of  obligation  to  the  state  as  a  part  of 
the  application  to  purchase.  These  blanks  were 
all  filled  out  in  writing  and  the  affidavit  requir- 
ed signed  and  sworn  to  by  applicant,  the  plain- 
tiff, before  a  notary  public  of  Jefferson  county, 
on  the  day  of  its  dat*.  The  affidavit  made  by 
applicant  (plaintiff)  stated  that  he  applied  to 
purchase  ssid  section  of  school  land  for  himself, 
and  for  no  other  person  nor  for  any  corporation. 

"(2)  This  affidavit  was  a  regulation  previous- 
ly made  and  existing  at  the  time  by  the  commis- 
sioner of  the  general  land  office  for  the  sale  of 
detached  school  sections  under  the  Revised  Stat- 
utes of  1895,  as  amended  by  the  act  of  1897, 
and  plaintiff  had  been  previous  to  this  informed 
by  said  commissioner  of  the  general  land  office 
that  sales  of  detached  school  lands  would  not 
be  made  without  the  making  of  said  affidavit 
by  the  applicants.  That  plaintiff,  J.  N.  Votaw, 
executed  the  blank  obligation  attached  as  a  part 
of  the  application  by  properly  filling  in  the 
blanks  for  the  sum  of  $624,  payable  to  the  state 
in  40  equal  annual  payments,  and  bearing  3  per 
cent,  interest  per  annum.  Said  application,  af- 
fidavit, and  obligation,  together  with  the  first 
payment  at  $1  per '  acre,  which  was  $16,  was 
all  mailed  on  the  same  day  by  plaintiff  to  the 
commissioner  of  the^  general  land  office  as  pro- 
vided by  law,  who  in  a  few  days  duly  accepted 
same  and  duly  awarded  said  tract  of  land  to 
the  applicant,  J.  N.  Votaw. 

"(3)  That,  all  deferred  payments  having  been 
«naae  by  Jno.  H.  Kirby,  the  state  of  Texas, 


acting  by  the  commissioner  of  the  general  land 
office  and  the  Governor  of  Texas,  did  <»i  the 
7th  day  of  March,  1902,  issue  a  patent  to  plain- 
tiff, J.  N.  Votaw,  for  said  section  224,  certifi- 
cate 508,  H.  &  T.  C.  Ry.  Co.  survey. 

"(4)  That  on  the  day  of  the  7th  of  March, 
1900,  J.  B.  Wallace,  on  the  same  kind  of  print- 
ed blank  as  used  by  J.  N.  Votaw,  applied  to  the 
commissioner  of  the  general  land  office  to  pur- 
chase under  the  same  law  and  regulations  de- 
tached school  section  No.  4,  certificate  SOOjls- 
sued  to  H.  T.  &  B.  Ry.  Co.,  abstract  No.  761, 
at  $2  per  acre,  accompanying  his  application 
with  the  first  payment  $32,  first  having  properly 
filled  out  the  blank  affidavit  and  the  blank  obli- 
gation to  the  state  of  Texas  for  the  sum  of  $1,- 
248,  payable  in  40  equal  annual  installments, 
and  bearing  3  per  cent,  interest  per  annum. 
The  form  of  application  and  affidavit  l>eing  the 
same  as  that  of  J.  N.  Votaw  for  section  224, 
mentioned  in  paragraph  3  hereof.  That  said 
affidavit  was  duly  sworn  to  by  the  said  J.  B. 
Wallace,  and  the  commissioner  of  the  general 
land  office  duly  awarded  said  section  to  the  said 
J.  B.  Wallace,  the  applicant,  to  purchase  same. 

"(4)  That  by  deed  of  conveyance  dated  Au- 
gust 17,  1900,  which  was  executed  and  duly  ac- 
knowledged by  the  grantor,  J.  B.  Wallace,  the 
latter  conveyed  to  said  J.  N.  Votaw  plaintiff 
herein,  said  secticm  4,  certificate  No.  800,  ab- 
stract 751,  H.  T.  &  B.  Ry.  Cow  survey. 

"(5)  Hist  said  deed  of  conveyance  was  forth- 
with recorded  in  Volume  Y,  page  387,  of  the 
Deed  Records  of  Hardin  County,  and  thereaft- 
er during  the  year  1900  the  said  de^  was  duly 
filed  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office  of  Texas. 

"(6)  That  on  March  7,  1902,  the  sUte  of 
Texas,  acting  by  and  through  the  commissioner 
of  the  general  land  office  and  the  Governor  of 
Texas,  issued  to  J.  N.  Votaw,  plaintiff,  as- 
signee of  J.  B.  Wallace  (all  deferred  payments 
having  been  made,  by  John  H.  Kirby),  a' patent 
bearing  said  date  for  said  section  4,  certificate 
800,  issued  to  H.  T.  &  B.  Ry.  Co. 

"(7)  The  defendants,  except  the  Maryland 
Trust  Company,  have  a  consecutive  chain  of 
transfers  from  John  H.  Kirby  to  W.  W.  Will- 
son  (the  former  having  conveyed  both  of  said 
sections.  No.  224  and  No.  ^  to  W.  W.  WUlsm 
on  May  10,  1901,  who  on  August  10,  1901,  re- 
conveyed  to  John  H.  Kirby)  down  to  and  in  Uie 
Houston  Oil  Company  of  Texas,  the  date  of 
Mr.  Kirby's  deed  to  the  Houston  Oil  Company 
of  Texas  section  224  being  dated  March  25, 
1902,  and  Kirt>y'8  deed  to  the  same  corporation 
for  section  4  being  dated  September  29,  1901. 
These  deeds  were  duly  recorded  in  1902  in  the 
Deed  Records  of  Hardin  County,  but  neither  of 
defendants  connects  itself  by  conveyance  or  title 
to  either  of  the  tracts  of  land  sued  for  with'  the 
state  of  Texas  nor  from  or  out  of  plaintiff,  J. 
N.  Votaw. 

"(8)  The  evidence  shows  that  John  H.  Kirby's 
money  was  used  In  paying  for  both  sections,  and 
not  plaintiff's  money,  which  was  a  fraud  on 
plaintiff,  all  of  which  was  unknown  to  plaintiff 
and  never  ratified  by  him. 

"(9)  He  also  shows  by  his  evidence  that  when- 
ever he  made  an  extra  good  trade  Kirby  paid 
him  a  part  of  the  profits. 

"(10)  That  at  the  time  of  the  purchase  from 
the  state  of  section  224,  and  from  J.  B.  Wallace 
of  section  4,  for  several  years  thereafter  0.  M. 
Votaw  was  the  partner  of  John  H.  Kirby  In 
the  purchase  ana  sale  of  lands.  That  Kirby 
paid  him  a  salary  and  also  gave  him  a  part  of 
the  profits  when  he  made  an  extra  good  trade. 
That  the  purchaser  of  both  sections  of  land 
sued  for  got  an  extragood  trade  at  the  time  <tf 
their  purchase  in  190<>. 

"(11)  That  from  the  year  1899  and  for  years 
thereafter  C.  M.  Votaw  liad  custody  of  all  the 
deeds  and  other  instruments  affecting  title  to 


Digitized  by 


Google 


Ttex.) 


HOUSTON  OIL.  OO.  OF  TEXAS  T.  VOTAW 


lands  of  his  father,  J.  N.  Votaw,  plaintiff,  who  | 
relied  on  him  to  look  after  bis  land  matters. 

"(12)  That  at  the  time  of  the  purchase  of  sec- 
tion 224  from  the  state,  and  secdon  4  from  I 
J.  B.  Wallace  by  J.  N.  Votaw,  but  claimed  by  | 
C.  M.  Votaw  to  be  for  John  H.  Kirby,  C.  M. 
Votaw  was  the  agent  for  J.  N.  Votaw  in  the 
purchase  of  lands,  and  he  relied  on  him  to  pro- 
tect his  interests. 

"(13)  That  several  days  previous  to  purchase 
of  section  4  J.  N.  Votaw  had  a  conversation 
with  J.  B.  Wallace  in  which  the  latter  agreed  to 
sell  to  him  section  4,  and  a  day  or  so  later  O. 
M.  Votaw,  who  had  several  thousand  dollars 
of  plaintiFa  money  on  hand  for  use  in  the  pur- 
chase for  plaintiff  of  lands,  was  instructed  by 
plaintiff  to  bay  for  him  section  4  from  Wallace. 
That  Wallace  did  convey  this  section  to  plain- 
tiff. That,  if  C.  M.  Votaw  did  not  use  plain- 
tiff's money  to  buy  both  sections,  including  the 
deferred  payments  on  each,  he  has  never  re- 
turned any  of  it  to  plaintiff. 

"(14)  That  J.  B.  Wallace  died  in  1901.  That 
both  of  the  sections  of  land  herein  sued  for  with 
the  timber  thereon  were  worth  in  1018  frcmi  $16 
to  $26  per  acre,  and  were  worth  the  same  when 
this  suit  was  filed  less  the  value  of  the  timber 
cut  from  the  sections. 

"(16)  Tbat  neither  John  H.  Kirby  nor  any  one 
else  ever  obligated  himself  or  themselves  in  writ- 
ing or  otherwise  to  pay  the  state  of  Texas  the 
sums  of  money  for  which  J.  N.  Votaw  and  J. 
B.  Wallace  obligated  themselves  to  pay  the 
state  of  Texas  for  the  two  sections  of  land  sued 
for,  but  it  was  understood  as  a  part  of  the  con- 
sideration for  section  4  that  J.  N.  Votaw,  to 
whom  he  made  a  deed,  was  to  pay  the  sum 
owing  by  Wallace  to  the  state. 

"(16)  The  two  sections  of  land  are  and  always 
have  been  wild,  uncultivated,  and  unused  lands, 
except  for  about  six  weeks  when  defendants 
were  occupying  it  cutting  timber.  The  Kirby 
Tie  &  Timber  Company  occupied  224  a  port 
of  the  time  in  1902  u  cutting  several  thousand 
ties. 

"(17)  That  at  the  time  of  nor  previous  to  the 
cntting  of  the  timber  from  section  224  and  the 
ties  from  section  4  did  either  of  the  defendants 
examine  the  deed  records  of  Hardin  county  nor 
the  records  of  the  general  land  office  to  ascer- 
tain that  the  title  to  both  or  seek  his  consent  to 
do  the  cntting.  They  relied  only  on  the  state- 
ment of  Kirby  to  the  effect  that  J.  N.  Votaw 
was  holding  the  land  in  trust  for  him.  Kirby's 
depositions  were  taken  in  the  case,  but  he  did 
not  testify  that  J.  N.  Votaw  held  the  land  in 
trust  for  him.    He  was  silent  on  the  point 

"(18)  I  find  that  plaintiff,  J.  N.  Votaw,  never 
agreed  or  consented  to  hold  either  of  said  tracts 
of  land  in  trust  for  John  H.  ICirby  or  any  oth- 
er or  any  corporation. 

"(19)  I  find  that  John  H.  Kirby  nor  any  per^ 
son  for  him  ever  made  either  in  writing  or  oral- 
ly any  contract  or  agreement  to  pay  the  state 
of  Texas  or  J.  B.  Wallace,  any  obligation  or 
debt  of  the  latter  or  of  J.  N.  Votaw. 

••(20)  I  find  all  the  purported  evidence  at- 
tempting to  show  that  J.  N.  Votaw  purchased 
or  held  the  two  sections  of  land  sued  for  or  ei- 
ther of  them  in  trust  is  not  clear,  nor  satisfac- 
tory, but  is  insufficient,  and  that  the  purported 
trust  is  too  remote,  as  it  could  have,  if  valid, 
existed  for  40  years. 

"(21)  I  find  that  the  plaintiff  has  and  owns 
the  legal  and  equitable  title  to  both  the  sections 
of  land  sued  for ;  that  the  Kirby  Lumber  Com- 
pany and  the  Houston  Oil  Company  of  Texas, 
beginning  in  September,  1913,  and  ending  De- 
cember 31,  1913,  wrongfully  and  illegally  cut 
and  removed  from  said  section  224  merchantable 
pine  trees  or  timber,  aggregating  2,950.000  feet, 
log  measure  of  the  market  value  of  $2.60  per 
1,000  feet,  and  from  section  4  236  hardwood  ties 
of  the  admitted  value  of  10  cents  per  tie  at  the 
rime  of  the  removal,  and  that  plaintiff  has  been 
damaged  by  the.  said  acts,  of  the  defendaotSf  in- 


cluding 6  per  cent  interest  thereon  from  Jan- 
nary  1,  1014,  $8,080.70. 

"(22)  That  the  trees  after  they  were  made  in- 
to logs  from  section  224,  and  delivered  at  the 
mill  of  the  Kirby  I>umber  Company  at  Fuqua, 
were  of  the  market  and  cost  value  of  $6.60  per 
1,000  feet,  and  that  said  logs  were  made  into 
merchantable  lumber,  containing  the  same  num- 
ber of  feet  at  the  same  place  and  time,  which 
was  worth  $10  per  1,000  feet 

Conclusions  of  Law. 

"(1)  The  defendants  showed  no  title  to  dther 
of  the  tracts  of  land  sued  for;  the  evidence  be- 
int:  insufficient  to  establish  that  plaintiff  held 
either  of  said  tracts  of  land  in  trust  for  John 
H.  Kirby  or  any  other  person  or  any  corpora- 
tion. 

"(2)  The  plaintiff  having  shown  both  a  legal 
and  equitable  title  in  himself,  and  while  so  ow- 
ing it,  the  defendants  wrongfully  cut  and  re- 
moved timber  therefrom  from  September,  1913, 
to  the  31st  day  of  December,  1913,  of  the  value 
as  stated  in  the  foregoing  statement  of  facts, 
which,  with  S  per  cent  interest  from  January 
1,  1915,  to  the  present  time,  makes  $8,083.70, 
plaintiff  is  entitled  to  a  judgment  for  the  title 
and  possession!  of  both  tracts  of  land  sued  for 
against  all  these  defendants  and  all  costs  in- 
curred, and  for  judgment  against  the  Houston 
Oil  Company  of  Texas  and  the  Kirby  Lumber 
Company  for  the  sum  of  $8,083.70,  and  that 
plaintiff  have  his  writ  of  possession  for  said 
land,  and  execution  for  the  sums  mentioned 
against  defendants  liable  therefor.  Judgment 
has  been  entered  accordingly." 

Appellants  by  the  first  assignment  of  error 
challenge  the  Judgment  of  the  lower  court, 
and  say  that  the  same  is  contrary  to  law 
and  the  undisputed  facts  In  the  case,  for 
I  that,  regardless  of  any  other  fact.  It  was 
established  beyond  cavil  that  the  funds  of 
John  H.  Kirby,  the  Immediate  vendor  of  the 
defendant  Houston  OH  Company  of  Texas, 
were  appropriated  and  used  to  pay,  and  did 
pay,  the  total  and  entire  consideration  which 
was  paid  for  each  and  every  conveyance  and 
title  to  the  plaintiff,  J.  N.  Votaw,  of  H.  & 
T.  C.  section  224,.  in  Hardin  county,  Tex.,, 
and  that  the  said  J.  N.  Votaw  never  at  any 
time  paid  any  consideration  whatever  for 
said  land,  from  which  naked  fact  alone  re- 
sulting there  arose  and  existed  in  favor  of  ' 
said  John  H.  Kirby  to  said  land  an  equitable 
title  to  said  land,  and  thereby  became  vest- 
ed in  John  H.  Kirby  and  pasbied  to  and  was 
and  is  vested  in  defendant  Houston  Oil  Com- 
pany of  Texas,  for  which  reason  the  judg- 
ment should  have  been  that  plaintiff  take 
nothing  as  to  said  defendant  Houston  Oil 
Company  of  Texas  as  to  said  land,  and  that 
he  take  nothing  against  defendants  for  dam- 
ages for  timber  cut  therefrom. 

Kevised  Statutes  1895,  arts.  4218J,  4218K» 
provide: 

"Art  4218}.  All  sale?  shall  he  made  by  the 
commissioner  of  the  general  land  office,  or  under 
his  direction,  and  he  shall  prescribe  suitable  reg- 
ulations whereby  ail  purchasers  shall  be  requir- 
ed to  reside  upon  as  s  home  the  land  purchased, 
by  them  for  three  consecutive  years  next  suc- 
ceeding the  dote  of  their  purchase,  except  when 
otherwise  provided.  Such  regulations  shall  re- 
quire the  purchaser  to  reside  upon  the  land  for 
three  consecutive  years  herein  mentioned,  and 
to  make  proper  proof  of  suoh  residence  and  oc- 
cupancy to  the  commissioner  of  the  geneniL 
land  office  witUn  two  yean  next  after  the  «t- 
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piratian  of  said  three  years,  by  his  affidavit,  cor- 
roborated by  the  affidavits  of  three  disinterested 
and  credible  persons,  to  be  certified  by  some  of- 
ficer aathorized  to  administer  oaths,  and  on 
makinc  such  proof  the  commissioner  shall  issue 
to  the  purchaser,  his  heirs  and  assigns,  a  cer- 
tificate sbowinR  that  fact.  If,  however,  any  pur- 
chaser has  sold  his  purchase,  or  any  part  there- 
of, his  vendee  shall  be  permitted  to  compute  the 
time  of  the  occupancy  of  his  vendor  as  a  part 
of  his  own  occupancy ;  and  if  any  person  has 
sold  the  whole  or  any  part  of  his  purchase  un- 
der this  or  any  former  law,  his  vendee,  or  if  he 
refuses  to  do  so,  the  vendor  himself,  may  make 
proof  of  occupancy  as  provided  herein.  Any 
person  desiring  to  purchase  land  in  accordance 
with  the  provisions  of  this  chapter  shall  forward 
his  application  to  the  commissioner,  describing 
the  land  sought  to  be  purchased,  which  appli- 
cation shall  be  accompanied  with  the  affidavit 
of  the  api^cant,  in  effect  that  he  desires  to  pur- 
chase the  land  for  a  home,  and  has  in  good  faith 
settled  thereon,  except  where  otherwise  provided 
herein,  and  he  shall  also  swear  that  he  is  not 
acting  in  collusion  with  others  for  the  purpose 
<rf  buying  the  land  for  any  other  person  or  cor- 
poration, and  that  no  other  person  or  corpora- 
tion is  interested  in  the  piirchase  thereol  Any 
owner  of  land  heretofore  purchased,  and  which 
land  has  been  or  may  be  forfeited  for  nonpay- 
ment of  interest,  shall  have  ninety  days  prior 
right  after  this  chapter  goes  into  effect,  or  after 
the  land  is  again  placed  upon  the  market,  to 
purchase  said  land  without  the  condition  of 
settlement  and  occupancy,  in  case  it  has  been 
occupied  for  three  consecutive  years  as  required 
by  law;  but  if  not,  then  he  shall  reside  thereon 
until  the  occupancy  under  the  first  and  last 
purchase  shall  together  amount  to  said  term  of 
three  years :  Provided,  that  when  any  forfeiture 
has  been  made  the  commissioner  of  the  general 
land  office  shall  add  to  the  appraised  value  of 
such  land  the  amount  of  interest  due  thereon 
at  the  time  of  forfeiture,  which  shall  be  paid 
in  cash  with  the  first  payment  of  one-fortieth 
of  the  appraised  value  of  the  land  when  pur- 
chased under  the  preference  right  to  purchase 
given  herein.  Any  original  purchaser  or  his 
vendee  of  any  of  the  lands  the  sale  of  which  is 
provided  for  in  this  chapter,  who  has  improved 
such  land  as  a  home,  and  who  has  been  forced 
to  temporarily  abandon  the  same  on  account  of 
drouth,  and  who  shall  in -good  faith  reoccupy 
the  same,  either  by  themselves  or  vendees,  with- 
in six  months  after  this  chapter  goes  into 
effect,  shall  not  have  the  forfeiture  declared 
against  them  under  the  law  providing  for  the 
forfeiture  of  such  lands  for  nonoccupaney :  Pro- 
vided, that  they  shall  make  affidavit,  supported 
bv  the  affidavit  of  three  di.«iaterested  vritnesses, 
that  they  have  reoccupied  the  land  as  a  home  in 
good  faith,  and  that  they  had  abandoned  the  same 
since  their  purchase  on  account  of  the  drouth 
and  not  otherwise;  and  such  absence  shall  not  be 
deducted  from  the  three  years  occnpancy  require 
ed  by  law  in  making  final  proof  of  occupancy: 
And  provided  further,  that  any  purchasers  or 
tlieir  vendees  of  such  lands  who  have  failed  tc 
make  proof  of  occupancy  as  required  by  the  law 
regiilating  such  purchases  shall  have  six  months 
after  this  chapter  shall  take  efTect  to  make 
such  proof  of  occupancy  as  required  by  the  pro- 
visions of  this  chapter.  The  purchaser  shall 
transmit  to  the  treasurer  of  the  state  one-for- 
tieth or  the  aggregate  purchase  money  for  the 
particular  tract  of  land,  and  send  to  the  com- 
missioner his  obligation  to  the  state,  duly  execut- 
ed, binding  the  purchaser  to  pay  to  the  state 
on  the  first  day  of  November  of  each  year  there- 
after, nntU  the  whole  purchase  money  is  paid, 
one-fortieth  of  the  aggregate  price,  with  inter- 
est at  the  rate  of  three  per  cent,  per  annimi  on 
the  whole  unpaid  purchase  money,  which  inter- 
est shall  also  be  payable  on  the  first  day  of 
November  of  each  year;  and  upon  receipt  of 
'Ooe-lortieth  of  th^  iHwehaae  money  by.  the  tieaa- 


nrer,  and  the  affidavit  and  obligation  aforesaid 
by  the  commissioner,  the  sale  shall  be  deemed 
and  held  effective  from  the  date  the  affidavit  and 
obligation  are  filed  in  the  general  land  office: 
Provided,  that  if  the  land  applied  for  be  tim- 
bered land,  then  the  purchaser  shall  be  required 
to  pay  the  full  amount  of  the  pnrcfaase  money 
at  the  time  of  iiis  purchase. 

"Art.  4218k.  Purch.isers  shall  have  the  option 
of  paying  the  purchase  money  for  their  lands  in 
full  at  any  time  after  they  have  occupied  the 
same  for  three  consecutive  years;  and  when 
thev  have  made  such  payment  in  full,  together 
with  the  proof  that  they  have  occupied  the  land 
for  three  consecutive  years,  they  shall  receive 
patents  for  the  same  upon  payment  of  the  pat- 
ent fee  prescribed  by  law.  Purchasers  may  also 
sell  their  lands,  or  a  part  of  the  same,  in  quan- 
tities of  forty  acres  or  multiples  thereof,  at  any 
time  after  the  sale  is  effected  under  this  chap- 
ter, and  in  such  cases  the  vendee,  or  any  sub- 
sequent vendee,  or  his  heirs  or  legatees,  shall 
file  bis  own  obligation  with  the  commissioner 
of  the  general  land  office,  together  with  the  duly 
authenticated  conveyance  or  transfer  from  the 
original  purchaser  and  Uie  Intermediate  vendee's 
conveyance  or  transfer,  if  any  there  be,  duly 
recorded  in  the  county  where  the  land  lies  or  to 
which  said  county  may  be  attached  for  judicial 
purposes,  together  with  his  affidavit,  in  case 
three  years  residence  has  not  already  been  had 
upon  said  land  and  proof  made  of  that  fact, 
stating  that  he  desires  to  purchase  the  land  for 
a  home,  and  that  he  has  in  good  faith  settled 
thereon,  and  that  he  has  not  acted  in  collusioa 
with  others  for  the  purpose  of  buying  the  land 
for  any  other  person  or  corporation,  and  that  no 
other  person  or  corporation  is  interested  in  the 
purchase,  save  himself,  and  thereupon  the  orig- 
ical  obligation  shall  be  surrendered  or  cancel- 
led or  properly  credited,  as  the  case  may  be,  and 
the  vendee  shall  become  the  purchaser  direct 
from  the  state,  and  be  subj'ect  to  all  the  obliga- 
tions and  penalties  prescribed  by  this  chapter, 
and  the  original  purchaser  shall  be  absolved  in 
whole  or  in  part,  as  the  case  may  be,  from  fur- 
ther liability  thereon:  Provided,  that  whenever 
a  town  shali  be  located  and  established  upon 
any  lands  sold  under  this  or  any  former  chapter 
the  purchaser  or  his  vendee  shall  be  permitted 
to  pay  the  entire  balance  of  principal  and  inter- 
est due  the  state  upon  such  land  and  obtain  a 
patent  therefor  at  any  time,  but  no  such  pay- 
nfent  shall  be  permitted  or  patent  issued  until 
such  purchaser  or  owner  of  such  .land  shall  file 
in  the  general  land  office  a  certified  plat  of  such 
town,  made  by  a  surveyor,  which  shall  be  ac- 
companied by  the  affidavit  of  the  owner  of  such 
land,  corroborated  by  the  affidavit  of  five  dis- 
interested and  credible  citizens  of  the  county, 
to  the  effect  that  a  town,  giving  its  name,  has 
been  located  and  established  upon  the  land,  and 
that  there  has  been  erected  therein,  and  is  be- 
ing occupied  by  bona  fide  citizens,  twenty 
bi'siness  and  residence  houses,  or  either,  or 
both." 

This  statute  was  nncbanged  by  the  act 
of  1897,  ezcepttng  that  the  latter  act  au- 
thorizes the  commissioner  to  sell  detached 
lands  at  not  less  than  $1  per  acre;  without 
'the  condlUoa  of  settlement 

[1]  3.  N.  Votaw  made  ttie  apiAlcatlon  pro- 
vided under  the  statute,  and  also  the  oath 
provided  therein,  and  the  court  found  that 
he  forwarded  with  the  application  to  pur- 
chase section  224  the  initial  paymmt  for 
same. 

J.  N.  Votaw  executed  an  obligation  for  the 
deferred  payments  In  compliance  with  the 
law.  J.  B.  Wallace,  as  to  section  4,  did  like- 
wise. Wallace  then,  by  deed  duly  executed, 
conveyed  to  Votaw,  which  deed  la  compU- 
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ance  \Tlth  the  law,  was  first  recorded  in 
Hardin  county,  and  then  duly  reflled  In  the 
general  land  office.  Votaw  received  a  patent 
as  ai>slgnee  of  J.  B.  Wallace.  There  la  no 
evidence  in  the  record  to  show  that  John  H. 
Klrby  paid  the  initial  payment  for  section 
4,  and  neither  did  he  obligate  himself  in  writ- 
ing, or  otherwise,-  to  pay  the  state  of  Texas 
the  sums  of  money  which  J.  N.  Votaw  and 
J.  B.  Wallace  had  obligated  themselves  to 
jwy  the  state  for  said  two  sections,  or  agree 
in  writing  or  orally  to  assume  the  said  obll- 
gations  to  the  state. 

There  are  two  theories  with  reference  to 
the  purchase  of  this  land.  "Upon  one  theory 
it  was  purchased  under  an  agreement  made 
by  O.  M.  Votaw  as  the  agent  or  partner  of 
John  H.  Klrby,  with  his  father,  J.  N.  VotaW, 
to  the  effect  that  his  said  father  was  to  pur- 
chase, and  did  contract  to  purchase,  this 
land  from  the  state  of  Texas  in  his  own 
name ;  that  the  funds  of  John  H.  Klrby  were 
to  be  used  In  the  purchase,  and  were,  in 
fact,  so  used,  but  that  the  said  purdbase  was 
to  be  made  in  reality  for  John  H.  Klrby; 
that,  while  the  patents'  were  Issued  to  J.  M. 
Votaw,  the  title  was  really  to  be  held  In 
trust  for  Jphn  H.  Klrby.  The  other  theory 
arises  under  the  testimony  of  appellee  him- 
self, who  testified  that  the  purchase  of  the 
land  and  obligations  entered  into  by  him  for 
said  purchase  to  the  state,  and  with  refer- 
ence to  the  J.  B.  Wallace  laud,  were  made 
by  him  in  bis  own  behalf,  made  In  good  faith, 
believed  that  his  own  money  was  paying  for 
the  land,  and  did  not  know  or  hear  anything 
to  the  contrary  until  about  the  time  this  suit 
was  filed,  and  that  C.  M.  Votaw,  his  son,  was 
bis  agent  In  the  purchase  of  these  two  tracts 
of  land,  and  that  his  said  son  had  in  his 
hands  funds  belonging  to  the  said  J.  N.  Vo- 
taw, money  to  the  amount  of  many  tibousands 
of  dollars,  and  that  be  believed  the  same  was 
used  in  the  purchase  of  the  lands,  and  had 
no  reason  to  think  otherwise  until,  as  above 
stated,  about  the  time  Uils  suit  was  filed, 
and  that  a  fraud  was  perpetrated  by  the  said 
C.  M.  Votaw  on  his  father  and  principal. 
We  will  examine  whether  under  either  of 
these  two  theories  a  trust  would  arise  in 
favor  of  John  H.  Klrby. 

First,  with  reference  to  the  theory  that  01 
M.  Votaw  obtained  these  lands  by  connivance 
with  his  father,  and  with  his  help,  and  using 
the  said  J.  N.  Votaw  to  make  a  false  affi- 
davit, and  to  do  the  other  acts  and  thluj^  nec- 
essary to  consummate  the  purchase  from  the 
state  of  Texas ;  also  that  the  said  C.  U,  Vo- 
taw used  bis  said  father  to  purchase  from 
Wallace,  and  as  such  substitute  purchaser  ob- 
tained a  patent  from  the  state  of  Texas  to 
himself  for  the  use  and  benefit  of  John  H. 
Klrby. 

We  have  examined  the  midtitude  of  an- 
thoritiea  presented  to  us  by '  appellants  oov- 
^riog  every  conceivable  branch  of  tbe  ease, 
and  they  have,  indeed,  exhausted  ,the  subject 


of  resulting  trusts,  and  we  have  also  exam- 
ined with  care  the  authoritieB  presented  by 
the  appellee. 

In  the  case  of  Eastham  v.  Boundtree,  56 
Tex.  110,  Judge  Stayton  uses  the  following 
language: 

"If  this  suit  was  between  J.  M.  Boundtree 
and  the  administrator  of  Oarothers'  estate,  and 
it  appeared  that  the  purchase  was  made  with 
the  money  of  J.  M.  Boundtree,  and  that  the 
deed  was  taken  in  the  name  of  Carothera  with 
intent  thereby  to  secrete  the  property,  and  there- 
by to  hinder,  delay,  and  defraud  the  creditors  of 
J.  M.  Bonndtree,  there  is  no  question  that  the 
deed  would  have  to  stand,  not  only  because  the 
statute  makes  such  illegal  acts  binding  between 
the  parties,  but  for  the  further  reason  that  the 
courts  would  not  interfere  to  relieve  a  party 
from  his  own  fraud.  The  main  question  in  this 
case  is:  Do  the  same  rules  apply  as  betweeu 
Irene  Boundtree,  the  intended  beneficiary,  and 
the  representative  of  the  estate  of  Oarothers, 
that  would  be  applicable  in  a  controversy  about 
the  property  bet-H-een  such  representative  and 
J.  M.  Boundtree,  notwithstanding  that  Irene 
Boundtree  is,  so  far  as  the  pleadings  and  proof 
show,  entirely  free  from  participation  in  any 
fraud  whatever?  We  are  of  the  opinion  that 
the  same  rules  must  apply.  The  deed  to  the 
property  was  made  to  tfarothers,  and  the  tjtle 
must  be  held  to  have  passed,  as  appears  upon 
the  face  of  the  deed,  unless  the  intervener  eau 
show  a  resulting  trust  in  her  favor  arising  upon 
the  fact  that  her  father  paid  -  one-half  of  the 
purchase  money  therefor  for  her  benefit,  under 
circumstances  which  make  the  transaction  law 
Jul.  [Italics  ours.]  If  one-half  of  the  purchase 
money  was  paid  by  the  father  under  such  cir- 
cumstances as  made  such  investment  for  the  ben- 
efit of  intervener  fraudulent  as  to  his  creditors, 
theii  it  is  certainly  true  that  all  the  claim  she 
has  is  based  upon  a  transaction  iUegal,  becauso 
made  to  hinder,  delay,  and  defraud  criflitors, 
and  from  which  no  resulting  trust  can  spring  in 
her  favor,  although  she  may  not  have  partici- 
pated in  the  fraud  and  may  not  have  had  any 
knowledge  thereof;  for  in  such  case  she  ap- 
pears as  the  intended  donee  of  her  father, 
through  a  transaction'  forbidden  by  law.  To  per- 
mit a  man's  children  to  recover  property  whicli 
be  had  fraudulently  placed  in  the  name  of  an- 
other for  the  purpose  of  placing  It  beyond  the 
reach  of  his  creditors,  upon  the  ground  that  it 
was  intended  for  their  benefit,  would  be  to  con- 
travene a  well-settled  public  policy,  and  to  offer 
a  premium  to  dishonesty.  It  U  a  univertal  rule 
that  no  one  can  claim  a  right  through  the  fraud 
of  himself  or  another.  Ex  turpi  oauta  non 
oritur  actio.  No  reaultrng  trust  con  tpring 
from  an  act  contrary  to.publio  pohey  or  a  $tai- 
ute.    [Italics  ours.] 

Continuing,  the  court  says: 

"In  the  case  of  Murphy  v.  Hubert,  16  Pa. 
<4  Harris)  G6,  which  was  much  like  the  present 
in  its  facts,  it  was  decided  that  no  resulting 
trust  could  be  raised  through  an  act  forbidden 
b^  law;  that  to  raise  such  a  trust  the  transac- 
tion upon  which  it  was  based  must  be  honest. 
The  TOle  and  reasons  for  the  same  are  well 
stated  in  the  case  above  referred  to.  The  rule 
is  thus  stated  by  an  elementary  writer:  'As  a 
general  rule,  a  contract  or  agreement  cannot  be 
made  the  subject  of  an  action  if  it  be  impeach- 
able on  the  ground  of  dishonesty,  or  as  being  op- 
gosed  to  public  policy.  If  it  be  either  contra 
ones  mores,  or  forbidden  by  the  law.  In  an- 
swer to  an  action  founded  on  such  an  agreement 
the  piaxim  may  be  urged,  "Ex  maleficio  non  or- 
itur actio."  A  contract  cannot  arise  out  of  an 
act  radically  vicious  and  Ulegal ;  those  who 
come  Into  a  court  of  justice  to  seek  redress  must 
come  with  clean,  hands,  and  must  disclose  a 
transaction  warranted  by  law;  and  it  is  quite 
clear  tha^  a  po\)rt  of  justice  can  jt^ve  no  suste- 
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nance  to  the  enforcement  of  contractu  which  the 
law  of  the  land  has  interdicted.'  •  •  •  Such 
being  the  principles  applied  to  contracts,  the 
rule  loses  nothing  of  its  force  when  applied  to 
a  case  in  which  a  party  seeks  to  base  a  right 
upon  a  presumption  founded  upon  an  act  for- 
bidden alike  by  good  morals  and  the  law  of  the 
land.  The  proposition  contended  for  by  the 
appellee,  and  sanctioned  hy  the  court  below  in 
the  charges  given  and  refused,  is,  in  effect,  that 
if  J.  M.  Roundtree,  with  his  own  funds,  paid 
one-half  of  the  purchase  money  and  had  the  deed 
made  to  Carothers  with  intent  to  defraud  bis 
creditors,  that  the  courts  of  the  country  will  per- 
mit proof  of  these  facts  to  be  made,  and  then 
presume  and  enforce  a  right  growing  out  of  the 
same  in  favor  of  the  daughter.  Such  a  proposi- 
tion cannot  be  maintained." 

A  great  elementary  writer  baa  the  follow- 
ing to  say: 

"If  a  voluntary  conveyance  is  made  for  some 
illegal  or  fraudulent  purpose,  whether  it  is  com- 
mon-law or  a  modem  conveyance,  no  trust  will 
result  to  the  grantor,  for  the  reason  that  the 
rules  of  law  cannot  be  used,  controlled  or  avoid- 
ed by  parties  with  the  fraudulent  intent  to  do 
that,  indirectly,  which  they  cannot  do  direct- 
ly." 1  Perry  on  Trusts  (6th  Ed.)  {  165,  p. 
257. 

In  the  case  of  Miller  et  aL  y.  Davis,  SO  Mo. 
sis,  the  court  says: 

"The  facts  stated  in  this  petition  are,  substan- 
tially, that  the  defendants  father,  under  the 
laws  of  Congress,  had  entered  all  the  40-acro 
tracts  of  land  he  was  entitled  to  enter,  and,  not 
being  able  to  enter  the  40  acres  in  dispute  in 
his  own  name,  made  the  enti?  in  the  name  of  bis 
infant  son,  the  defendant.  The  petition  then  al- 
leges that  the  father  sold  and  conveyed  this  40 
acres  to  the  plaintiff,  and"  asked  that  the  title 
b«  "divested  out  of  the  infant  and  Invested  in 
the  plaintiffs." 

Continuing,  the  court  says: 

"It  is  a  well-settled  principle  of  equity  juris- 
prudence that  in  general,  when  one  person  pays 
the  purchase  money  for  land,  and  the  title  is 
conveyed  to  another,  a  trust  results  in  favor  of 
the  party  who  paid  for  the  land.  But,  where 
such  purchase  is  made  in  fraud  of  an  existing 
statute  and  m  evasion  of  its  express  provisions 
[italics  oursj,  no  trust  can  result  in  favor  of  the 
party,  who  is  guilty  of  the  fraud.  There  is  no 
pretense  here  that  the  plaintiffs  are  innocent 
purchasers.  They  make  no  such  allegation  in 
the  petition.  They  occupy  the  precise  relation 
to  the  defendant  that  was  held  by  their  assignor, 
and  boldly  assert  that  he,  in  order  to  obtain 
this  tract  of  land  from  the  United  States,  used 
the  name  of  his  infant  son,  because  he  could 
not  make  the  entry  in  his  own  name,  having  al- 
ready entered  as  many  40-acre  tracts  as  he  was 
entiued  to  by  the  laws  of  the  United  States. 
His  act  in  making  this  entry  was  against  public 
policy.  Under  the  facts  as  stated  in  the  peti- 
tion, no  trust  resulted  to  the  father ;  and  as  be- 
tween him  and  his  assignees  and  the  son  a  court 
of  equity  cannot  disturb  the  title." 

In  the  case  of  Bogers  t.  Blackshear,  128 
8.  W.  938,  It  is  said: 

"The  legal  title  was  in  A.  0.  Rogers  by  virtue 
of  the  patent.  Appellee  seeks  to  ingraft  upon 
the  legal  title  an  equitable  title  in  himself,  aris- 
ing out  of  agreements  between  himself  and  Mrs. 
Curistion,  and  between  himself  and  A.  C.  Rog- 
ers, whereby  they  were,  for  him,  to  settle  upon 
and  occupy  the  land  for  the  three  years  requ&ed 
by  law,  and  thus  enable  him  to  acquire  a  title 
as  an  actual  settler.  This  he  could  not  do,  and 
no  title  would  have  ever  issued  to  appellee  upon 
the  true  facts  as  found  and  as  shown  by  the 
undisputed  evidence.  It  was  only  by  perpetra- 
tion of  a  frond  upon  the  state,  &y  false  stoear- 
inff  [italics  ours],  that  appellee  could  have  ever 


exi>ected  to  procure  a  tide  to  the  land.  The  of- 
fer by  the  state  was  of  a  donation  of  160  acre* 
of  land  to  every  married  man  or  head  of  a  tarn- 
ily  who  should  settle  upon  it  and  actually  oc- 
cupy it  for  a  home  for  the  time  required  by  law. 
It  did  not  admit  vicarious  occupancy  by  any 
person  other  than  the  occupant  or  his  awignee 
of  the  right  acquired"— citing  Cravens  v.  Brooke, 
17  Ter.  273;  Turner  v.  Ferguson,  68  Tex.  10; 
De  Montel  v.  Speed,  58  Tex.  843 ;  Burleson  t. 
Durham,  46  Tex.  156 ;  Calvert  v.  Ramsey,  69 
Tex.  492. 

In  the  case  of  Brown  y.  Brown,  reported 
in  132  S.  W.  887,  it  U  said: 

"Appellant,  in  assigning  error  to  the  court's 
peremptory  charge,  presents  two  contentions: 
First,  that  by  virtue  of  the  premises  he  had  an 
equitable  title  to  an  undivided  one-half  interest 
in  the  land  sued  for ;  or,  if  not,  that  he  was 
entitled  to  the  specific  performance  of  the  con- 
tract sued  upon.  We  think  both  contentions 
must  be  overruled.  While  ordinarily  a  bond  for 
title,  as  appellant  urges  the  contract  to  be,  is 
such  equitahle  title,  as  in  this  state  will  au- 
thorize a  recovery  for  lands,  the  oalj  way  by 
which  title  to  school  lands  can  be  secured  is  by 
an  original  or  substitute  purchase  from  the 
state,  accompanied  with  actual  settlement  and 
continued  occupancy.  It.  is  not  contended  that 
appellant  at  any  time  ever  settled  uiKm  or  oc- 
cupied the  lands  in  controversy  as  his  home. 
His  occupancy,  if  any,  was  merely  incidental  to 
his  business  as  a  member  of  a  ranching  firm 
•with  his  brother,  and  to  give  the  contract  die 
legal  effect  insisted  upon  is,  we  think,  to  vio- 
late the  spirit,  if  not  the  letter,  of  our  school 
land  law.  Joe  Brown,  under  the  statute,  was 
authorized  to  accept  the  transfer  and  make  set- 
tlement and  occupancy  of  the  lands  in  contro- 
versy, but  his  only  standing  or  right  was  that 
of  a  substitute  purchaser.     As  such,  he  was  re- 

?[uired  under  the  law  to  make,  not  only  the 
amUiar  afSdavit  of  settlement  and  occupancy, 
but  also  to  sicear  that  he  teas  buyina  the  land 
for  Mt  home,  and  that  he  vat  not  acting  in  col- 
lusion with  others  for  the  purpose  of  buving  the 
land  for  any  other  person  or  corporation,  and 
that  no  persons  or  corporations  were  interested 
in  the  purchase  save  himself.  [Italics  onrs.] 
Revised  Statutes  1895,  art.  4292.  The  contract 
therefore,  assuming  it  to  have  been  delivered 
and  to  have  been  made  for  the  purpose  insisted 
upon  by  appellant,  contemplated,  not  only  the 
acquisition  of  title  by  Charley  Brown  without 
the  required  settlement  and  occupancy,  but  also 
perjury  on  the  part  of  his  brother,  Joe  Brown, 
and  faOs  ioithin  that  class  of  contracts  that  the 
courts  uniformly  refuse  to  enforce.  [ItaUca 
ours.]  See  Anderson  y.  Carkins.  136  U.  S. 
483  [10  Sup.  Ct  905,  34  U  Ed.  272].  •  •  • 
"Appellant  insists  that  no  one  but  the  state 
can  raise  the  question  of  fraud,  and  that  this 
court  has  upheld  bonds  for  title,  citing,  among 
others,  the  leading  cases  of  Iiogan  y.  Curry  [95 
Tex.  664]  68  S.  W.  129;  Underwood  y.  King 
1102  Tex.  561]  119  S.  W.  298;  Witcher  y. 
Wiles  [33  Tex.  Civ.  App.  69]  75  S.  W.  889.  We 
think  the  present  case,  however,  distinguishable 
from  those  mentioned,  in  that  the  bond  for  title 
upheld  in  Witcher  v.  Wiles  was  executed  after, 
and  not,  as  here,  at  the  time  or  before,  the  title 
had  vested  in  the  party  sought  to  be  charged. 
Its  x>erformance  required  notliing  InoonsisteBt 
with  the  afBdavits  necessary  to  be  made  under 
the  school  land  law,  and  the  decision  in  liOgan 
v.  Curry,  we  think,  is  without  application.  In 
the  case  last  referred  to  on  independent  party 
sought  to  destroy  the  title  of  Logan  because  of 
alleged  collusion  between  Logan  and  his  ven- 
dor; but  here  a  party  is  seeking  the  aid  of  the 
courts  to  enforce  a  collnsiye  contract,  which 
presents  an  altogether  different  question." 

In  the  case  of  Perry  y.  Martin,  180  S.  W. 
1148,  the  court  says: 
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"This  testimony  would  show  that  whatever  ti- 
tle was  acquired  by  Martin  to  the  land  in  con- 
troversy was  acquired  under  an  agreement  to 
hold  the  same  in  trust  for  Perry,  but  the  objec- 
tion interposed  was  to  the  eCFect  that  the  ai^ree- 
ment  throughout  was  illegal,  and  therefore  the 
eourt  should  not  give  effect  to  it  It  is  dear 
that  the  agreonent  between  Harper  and  Perry, 
•ssuming  it  to  have  been  made  as  alleged,  con- 
templated the  acquisition  by  Perry  of  the  title 
to  school  land  without  the  required  settlement 
and  occupancy,  and  that,  in  violation  of  law. 
Harper  should  purchase  land  for  the  benefit  of 
Perry  and  make  iMdavit  that  he  wm  ttot  pur- 
^jhaeing  the  lomefor  any  other  perton,  [Italics 
onrs.]  •  •  •  The  contracts  alleged  to  have 
been  made  by  the  substitute  purchasers  succeed- 
ing said  Harper  are  based  upon  the  original  il- 
kgal  contract,  and  provide  for  carrying  the 
same  out  in  further  disregard  of  the  laws  of  the 
state.  The  courts  wiU  leave  such  parties  to  such 
collusive  contracts  in  the  position  it  finds  them, 
and  it  must  therefore  be  held  that  no  error  was 
committed  is  refusing  to  permit  evidence  of  such 
contracts  to  be  adduced.'' 

We  believe  that  the  doctrine  annonnoed  in 
the  above  cases  is  sound  doctrine,  and  should 
b&  followed.  We  believe  that  equity  follows 
the  law,  and  that  in  a  case  like  the  present,  If 
C.  M.  Votaw  testified  the  truth  with  reference 
to  these  matters,  no  trust  would  arise  and 
follow,  even  though  the  money  of  John  H. 
Kirby  was  entirely  used.  In  the  purchase  of 
the  land,  under  the  circumstances  as  related 
by  him. 

[2]  On  the  other  hand.  If  3.  N.  Totaw 
speaks  the  truth,  and  the  court  found  he  did, 
the  piiTdiase  was  made  by  him,  the  affidavit 
was  made  in  good  faith  by  him,  the  mouey 
was  in  the  hands  of  his  son  and  his  agent  to 
pay  for  same,  he  says  he  knew  nothing  of 
John  H.  Kirby  in  the  transaction,  and  had  no 
reason  to  believe  that  the  said  Kirby  had 
any  Interest  in  the  transaction,  but  that  both 
of  these  purchases  were  made  by  him  for 
himself,  and  the  court  found  that  the  first 
payment  on  section  224  accompanied  the  affi- 
davit, and  was  made  by  the  said  J.  N.  Votaw. 
The  said  J.  N.  Votaw  further  testified  that 
he  himself  bought  section  No.  4  H.  T.  &  B. 
from  Wallace;  that  he  bought  It  for  himself: 
that  the  remaining  payments  to  the  state  of 
Texas  were,  as  he  believed,  made  with  his 
money;  at  least  that  his  said  son,  C.  M. 
Votaw,  had  the  funds  necessary  to  make  said 
payment  in  his  hands  and  was  acting  as  hla 
agent  in  the  matter,  and  looking  after  the 
same. 

If,  therefore,  it  can  be  said  with  any  rea- 
sonable degree  of  certainty  whose  particular 
money  was  used  in  the  purchase  of  Wallace 
land,  whether  J.  N.  Votaw's  or  John  H.  Kir- 
by's,  we  do  not  believe  that  a  trust  would 
result  from  the  facts  as  above  given  with 
reference  to  said  section  No.  4.  There  are 
teosmis  in  the  record  more  or  less  plausible 
from  which  it  may  be  Inferred  that  the  testi- 
mony of  G.  K.  Votaw  on  account  of  the 
friendly  relations  which  seem  to  exist  and 
whldi  iMive  existed  between  him  and  John 
H.  Kirby,  and  the  unfriendly  relations  which 
teem  to  exist  between  him  and  Ills  father, 


he  being  the  only  person  peilutps  that  defi- 
nitely knows  whose  money  was  used  to  make 
said  purchases,  which  indicate  that  possibly 
he  might  be  temi>ted  to  t&vor  the  one  and  be 
against  the  other  in  his  statements  with  ref- 
erence to  said  matter.  At  least  the  testi- 
mony which  has  been  set  out  for  that  purpose 
shows  uncertainty  with  reference  to  the  mat- 
ter of  whose  funds  were  used  In  both  of  said 
purchases,  but,  in  view  of  the  fact  that  the 
court  found  that  J.  N.  Votaw  was  not  a  party 
to  any  connivance  or  illegal  transaction  or 
agreement  by  which  he  was  to  acquire  said 
lands  for  John  H.  Kirby,  and  further  found 
that  the  said  3.  N.  Votaw  forwarded  the  in- 
itial payment  for  section  224,  H.  &  T.  Cn  and 
that  in  the  purchase  of  the  Wallace  land  C. 
M.  Votaw  was  the  agent  of  J.  N.  Votaw,  and 
that  he  relied  on  him  to  protect  his  interests, 
and  that  J.  N.  Votaw  In  fact  and  in  truth 
bought  the  land  himself  from  the  said  Wal- 
lace, and  that  his  said  son  was  instructed 
by  htm,  said  J.  N.  Votaw,  to  finish  said  pur- 
chase of  said  section  4,  and  in  view  of  the 
further  fact  that  Wallace  did  convey  this  sec- 
tic«  to  plaintiff,  all  of  which  is  amply  sus- 
tained by  the  evidence,  it  would  be  reasonable 
to  infer,  inasmuch  as  0.  M.  Votaw  did  not 
return  any  of  appellee's  money,  which  he 
had  on  band,  that  be  used  a  part  of  same  in 
the  purchase  of  said  land. 

At  any  rate,  as  said  before,  the  testimony 
is  not  clear,  as  it  should  be,  in  order  to  create 
a  resulting  trust,  and  is  far  from  satisfactory 
to  this  court,  as  it  seems  to  have  been  un- 
satisfactory to  the  court  below.  We  are  per- 
suaded to  believe  that  the  court  below  was 
Justified  In  his  findings  of  fact,  except  with 
reference  to  John  H.  Klrby's  money  being 
used  for  ttie  purchase  of  these  two  sections 
of  land.  To  our  minds,  as  above  indicated, 
this  is  an  exceedingly  doubtful  proposition. 

Therefore  we  conclude  that  the  action  of 
the  court  below  is  correct  in  finding  that  the 
appellants  showed  no  title  to  either  of  the 
trusts  of  land  sued  for,  and  that  the  evidence 
was  Insufilcient  to  establish  that  appellee 
held  either  of  said  tracts  in  trust  for  John  H. 
Kirby,  or  for  any  other  person  or  corporation, 
and  is  correct  in  the  further  finding  that  the 
plaintiff  showed  both  the  legal  and  equitable 
title  in  himself,  and,  while  so  owning,  the  ap- 
pellants wrongfully  cut  and  rouoved  thei 
timber  therefrom  to  the  value  of  $8,083.70. 
We  agree  with  api>ellants  that  under  the 
facta  in  this  case  the  Judgment  of  the  court 
below  with  reference  to  the  value  of  the 
timber  was  correct,  and  the  cross-assignments 
of  appellee  are  overruled. 

What  has  been  said  with  reference  to  the 
first  assignment  covers,  in  our  opinion,  the 
entire  case.  Therefore  the  said  first  assign- 
ment of  error  and  all  the  remaining  assign- 
ments of  appellants  are  overruled.  It  is  the 
opinion  of  this  court  that  there  was  no  error 
in  the  Judgment  of  the  lower  court,  and  that 
the  same  should  be  in  all  things  aiSrmed. 

It  is  so  ordered. 
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TEXAS  &  P.  RT.  CO.  T.  BAKER.    (No.  1535.)* 

(Court  of  CSvil  Appeals  of  Texas.    Tezarkan*. 
Dee.  30, 1915.    On  Motion  for  Re- 
hearing, Jan.  27, 1916.) 

1.  Cabriebs  <S=3283(2)— Cabbiagk  oir  Passen- 
gers—Violation  OP  Sepabatk  Coach  Law 
— Statdte. 

TTnder  Vernon's  Saylea'  Ann.  01*.  St.  1914, 
art.  6733,  providing  that  conductors  shall  have 
authority  to  refuse  any  passenger  admittance  to 
any  coach  or  compartment  in  which  he  is  not 
entitled  to  ride  under  the  provisions  of  the  sepa- 
rate coach  law  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  6746-6753),  that  it  shall  be  his  duty 
to  remove  from  a  car  any  passenger  not  entitled 
to  ride  therein,  and  that,  upon  his  refusal  to  do 
■o  knowingly,  he  shall  be  punished,  a  railroad 
is  not  relieved  of  liability  for  the  consequences  to 
a  passenger  of  its  conductor's  failure  to  separate 
white  and  negro  passengers ;  the  duty  being  im- 
posed upon  the  conductor  as  such. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  §§  1121,  1122;   Dec.  Dig.  <8=»283(2).] 

2.  Cabriebs  «=»283(2)— Carriaoe  ok  Passbn- 
QEBB— Violation  of  Sepabate  Coach  IjAW 
— LiABiUTT  OF  KoAD— Statute. 

Where  the  servants  of  a  railroad  knew,  or 
by  the  exercise  of  due  care  might  have  known, 
that  a  white  man  was  in  a  negro  coach,  in  vio- 
lation of  the  separate  coach  law,  and  was  negli- 
gent in  not  removing  such  white  person  from 
the  coach,  the  road  was  liable  for  injuries  in- 
flicted by  him  upon  a  negro  passenger. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  |;  1121,  1122;   Dec.  Dig.  <S=>283(2).] 

3.  Appeal  and  Ebrob  i8=>548(5)— Pbesebta- 
TioN  OF  Exceptions— RuLiNO  on  Evidence. 

To  take  advantage  on  appeal  of  the  wrong- 
ful admission  of  evidence  over  objection,  a  bill  of 
exceptions,  duly  approved  by  the  trial  court, 
must  have  been  preserved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2436 ;  Dec.  Dig.  <9=s>548(5).] 

On  Motion  for  Rehearing. 

4.  Cabriebs  «=>2S4(1)— Cabbiaob  of  Passen- 
gers—Injury  TO  Passenger— LiABiiiiTT  of 
Road. 

A  railroad  whose  white  passenger  assaulted 
plaintiff's  negress  wife  was  not  liable  therefor, 
aside  from  the  separate  coach  law,  unless  the 
road  should  have  reasonably  foreseen,  in  time 
to  have  prevented  the  assault,  that  the  white 
person  would  commit  it. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  §§  1125,  1127 ;  Dec.  Dig.  <8ss>284(l).] 

5.  Appeal  and  Ebbob  «=»1064(1)— Habulebs 

BBBOB— INSTBUCTION.  . 

In  an  action  against  a  railroad  for  injuries 
to  a  negress,  passenger  in  a  coach  for  blacks, 
when  a  wliite  passenger  therein  assaulted  her, 
where  it  conclusively  appeared  that  one  of 
the  road's  employes  knew  that  white  men  were 
in  the  coaches  for  blacks,  error  in  an  instruction 
that  under  the  separate  conch  law,  the  road  owed 
the  duty  to  exercise  a  high  degree  of  care  to  dis- 
cover that  white  passengers  were  in  the  negro 
coach  was  harmless. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4219 ;  Dec.  Dig.  <S=»1064(1).] 

6.  Cabbiers  ®=>321(4)— Cabbiage  of  Passen- 
OEiis— Violation  of  Separate  Coach  Law 

— iNSTBtrCTION. 

In  an  action  against  a  railroad  under  the 
separate  coach  law  for  injuries  suffered  by  plain- 
tiff's wife,  a  negress,  riding;  in  a  coach  for  blacks, 
when  assaulted  by  a  white  person  therein,  in- 
structions authorizing  a  finding  against  the  road 


if  "its  agents  and  servants"  knew  Oiat  a  whit« 
passenger  was  in  the  negro  coach,  were  not  er- 
roneous because  of  testimony  that  an  employi 
of  the  road  in  no  way  connected  with  the  open- 
tion  of  the  train  was  on  it  at  the  time  of  the  as- 
sault, where  such  employe's  tcstimcHiy  was  that 
he  had  been  an  employ^,  but  was  not  worloiiE 
the  day  of  the  assault,  and  at  the  time  of  tbi 
trial,  three  years  later,  was  still  an  employ^. 

[Ed.  Note.— For  other  cases  see  Carrien, 
Dec.  Dig.  <S=a321(4).] 

Hodges,  J.,  dissenting. 

Appeal  from  District  Court,  Bed  Elver 
County ;   Ben  H.  Denton,  Judge. 

Suit  by  Arcble  Baker  against  tbe  Texas  & 
Paclflc  Ballway  Company.  From  a  Judgmont 
for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  158  S.  W.  263. 

Appellee's  .wife,  a  negress,  while  a  passen- 
ger on  a  coach  assigned  to  negroes  In  one  of 
appellant's  trains,  was  assaulted  with  a  whis- 
ky bottle  and  severely  Injured  by  a  white 
passenger  named  Melton  then  In  said  coach 
in  violation  of  the  "separate  coach  law." 
Articles  6746  to  6753,  Vernon's  Statutes.  Ob 
a  former  appeal  of  the  case  a  judgment  in 
favor  of  appellant  was  reversed  because  of 
error  of  the  trial  court  In  excluding  certahi 
testimony  offered  by  appellee.  On  that  trial 
the  court  below,  In  effect,  as  stated  in  the 
opinion  reversing  the  judgment,  instructed 
the  Jury  to  find  for  appellee — 
"if  they  believed  his  wife  was  assaulted  and  is- 
jared  as  alleged  in  his  petition  and  further  be- 
lieved that  such  assault  might  reasonably  have 
been  anticipated  and  guarded  against  by  ap- 
pellee's (appellant's)  employes  in  charge  of  the 
train  by  the  exercise  of  a  high  degree  of  can 
on  their  part,  unless  they  believe  that  appellant's 
(appellee  s)  wife  used  insulting  words  to  Melton 
which  were  calculated  to  and  did  provoke  him  to 
assault  her,  and  that  in  using  such  words  she 
was  guilty  of  negligence,  in  which  event  thej 
should  find  for  appellee  (appellant)." 

With  reference  to  such  instruction  this 
court,  in  remanding  the  case,  said : 

"In  view  of  the  allegations  in  the  petition  re- 
ferred to,  tlie  testimony,  and  the  statute  from 
which  we  have  quoted,  we  think  the  court,  in- 
stead of  instructing  the  jury  as  he  did.  should 
have  told  them,  in  effect,  to  find  for  appellant 
(appellee)  if  they  believed  appellee  (MtpeUant) 
knew,  or  in  the  exercise  of  the  high  dt^tee  p< 
care  it  owed  to  his  wife  should  have  known,  that 
Melton  and  his  companions  were  in  the  coach  as- 
signed to  negroes,  unless  they  also  believed  that 
appellant's  (appellee's)  wife  by  her  own  wrong- 
ful conduct  towards  Melton  provoked  him  to  as- 
sault her,  and  that  but  for  such  conduct  on  her 
part  he  would  have  not  assaulted  her." 

On  the  trial  resulting  In  the  Judgment  In 
apptUee's  favor  for  the  sum  of  ?500  as  the 
damages  he  was  entitled  to  reW)ver  of  appel- 
lant, from  which  this  appeal  is  prosecuted, 
the  pleadings  and  testimony  were  not  mate- 
rially different  from  what  they  were  on  the 
Other  trial,  and,  having  been  sufficiently  stat- 
ed in  tbe  opinion  disposing  of  tbe  former  ap- 
peal, which  will  be  found  in  158  S.  W.  263, 
wlU  not  be  restated  here. 

On  the  last  trial  the  court  Instncted  tbs 
j  jury  as  follows: 


<p=»For  other  cases  see  same  topic  and  KKY-NUMDER  In  all  Key-Numbered  DigesU  a&a  lodaxM 
•Application  tor  writ  of  error  pending  In  Supreme  Court. 
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"U  yon  btiieve  from  tlw  evidence  that  plain- 
tiSFn  wife,  while  abe  wm  «  passenger  oa  one  of 
defendanrs  passenger  trains  at  top  time  and 
place  alleged  in  plaintlPs  petition,  was  assanlt- 
ed  by  a  fellow  passenger  and  injured  as  substan- 
tiaUy  act  oat  ui  plaintiffs  petition,  and  if  you 
further  believe  that  such  assault  was  committed 
by  a  white  passenger  which  defendant,  Its  agents 
and  servants,  knew,  or  in  the  exercise  of  that 
high  degree  of  care  reqnired  by  law  might  hav4 
known,  waa  in  the  coach  assigned  to  negroes, 
then,  if  yon  so  find,  you  wiU  find  a  verdict  for 
the  plaintiff  and  assess  his  damages  in  accord- 
ance with  instructions  hereinafter  given  you, 
nnleaa  yon  find  for  the  defendant  upon  snbse- 
qucot  instructions  contained  in  this  charge. 

"(4)  On  the  other  hand,  if  you  find  from  the 
evidence  that  the  defendant,  its  agents  and  em- 
ployes, did  not  know  of  the  presence  of  such 
white  passengers  in  the  coach  assigned  to  ne- 
groes, and  that  by  the  exercise  of  the  high  de- 
gree of  care  required  by  law  they  could  not  know 
it,  then  yoo  will  retnm  a  verdict  for  the  d«- 
fendant" 

The  testimony  ,wb8  sufficient  to  support 
findings  involved  in  the  verdict  and  Judg- 
ment, and  therefore  we  And:  (1)  That  ap- 
pellee's wife  was  a  negress ;  (2)  that  without 
fault  on  her  part,  while  she  was  a  passenger 
In  a  coach  assigned  to  negroes  in  one  of  ap- 
pellant's trains,  she  was  wrongfully  assault- 
ed and  severely  injured  by  one  Melton*  a 
white  man,  who  was  then  unlawfully  in  said 
coach;  (3)  that  appellant's  agents  and  em- 
ployes in  charge  of  the  train  knew,  or,  If 
they  did  not,  had  they  exercised  due  care 
would  have  known,  that  said  Melton  was  in 
said  coach;  (4)  that,  knowing,  or  being 
chargeable  with  knowledge,  that  said  Melton 
was  In  said  coach,  appellant's  said  agents 
and  employes  were  guilty  of  negligence  in 
failing  to  remove  him  therefrom;  and  (5) 
that  appellee,  as  the  result  of  such  Injury  to 
his  wife,  suffered  damages  in  the  sum  found 
by  the  Jury. 

Geo.  Thompson,  of  Dallas,  and  Head,  Dll- 
laid,  Smith,  Maxey  &  Head,  of  Sherman,  for 
appellant  Chambers  ft  Black,  of  ClarksviUe, 
for  appellee. 

WILLSON,  0.  J.  (after  stating  the  facta 
as  above).  It  Is  insisted  that  the  third  and 
fourth  paragraphs  (set  out  in  the  statement 
above)  of  the  trial  court's  charge  to  the  jury 
were  erroneous — 

"in  that  in  said  charge  liability  is  imposed  upon 
the  defendant  if  it  knew,  or  in  the  exercise  of  a 
high  degree  of  care  could  have  known,  of  the 
presence  of  white  passengers  in  the  colored 
coach,  in  that  said  diarge  makes  a  violation  of 
the  separate  coach  law  as  applied  to  a  case  of 
this  kind  negligence  per  se,  and  makes  a  viola- 
tion of  the  separate  coach  law  the  proximate 
cause  of  plaintiff's  wife's  injuries  without  ref- 
erence to  whether  or  not  defendant  could  have 
anticipated  and  prevented  the  assault." 

It  was  not  contended  by  appellee  that  ap- 
pellant bad  failed  to  comply  with  the  provi- 
sion in  the  "separate  coach  law"  which  re- 
qnired  it  to  provide  separate  coaches  and 
compartments  for  the  accommodation  of  white 
and  negro  passengers.  The  contention  was 
that  appellant,  having  compiled  with  the  re- 
quirement of  the  Iftw  In  that  reqiKict,  iallsd 


to  comply  with  the  provision  thereof  in  ar- 
ticle 6753,  Vernon's  Statutes,  which  required 
it  to  remove  therefrom  white  iiassengers  it 
unlawfully  permitted  to  enter  the  coach  it 
had  provided  for  negro  passengers.  Said 
article  6753  is  as  follows: 

"Conductors  ot  passenger  trains,  street  cars,  or 
internrban  lines,  provided  with  separate  coaches, 
shall  have  authority  to  refuse  any  passenger  ad- 
mittance to  any  coach  or  compartment  in  which 
they  are  not  entitled  to  ride  under  the  provisions 
of  this  law ;  and  the  conductor  in  charge  of  the 
train  or  street  car,  or  interurban  car,  shall  have 
authority,  and  it  shall  be  his  duty,  to  remove 
from  a  coach  or  street  car,  or  interurban  car, 
any  passenger  not  entitled  to  ride  therein  under 
the  provisi(m8  of  this  chapter,  and  upon  his  re- 
fusal to  do  so  knowingly  shall  be  punished  as 
provided  in  the  Penal  Code  of  this  state." 

[1]  The  fact  that  the  duty  of  enforcing  a 
compliance  with  the  requirement  of  the  law 
was  imposed  upon  Its  conductor  did  not  re- 
lieve appellant  of  liability  for  the  consequenc- 
es to  a  passenger  of  a  failure  to  separate 
wliite  and  negro  passengers.  The  duty  was 
Imposed  upon  the  conductor  as  such  and  not 
otherwise.  Railway  Co.  ▼.  Rltchel,  148  Ky. 
701,  147  8.  W.  413,  41  L,  R.  A.  (N.  S.)  «58, 
Ann.  Cas.  181SB,  617.  In  the  case  cited  the 
Supreme  Court  of  Kentucky,  with  reference 
to  a  statute  not  materially  dlfterent  from 
our  own,  said: 

"The  whole  purpose  of  tiie  separate  coach  law 
is  to  require  a  carrier  not  only  to  provide  sepa- 
rate coaches  for  colored  and  white  passengers, 
but  to  see  that  the  law  is  made  effective  by 
assigning  the  pnsaengers  to  the  coaches  to  which 
they  belong.  While  it  is  true  that  the  statute 
imposes  a  penalty  on  the  conductor  for  a  failure 
of  duty  in  this  respect,  this  in  no  wise  relieves 
the  carrier  of  its  responsibility  under  the  law. 
In  making  the  conductor  liable  to  a  fine  for  fail- 
ure of  duty,  the  purpose  of  the  lawmakers  was 
to  render  the  act  more  effective.  The  duty  of 
assigning  passengers  to  the  proper  coaches  is  not 
imposed  upon  the  conductor  individually,  but  is 
imposed  upon  him  as  the  conductor  of  the  train. 
In  other  words,  it  is  only  because  of  the  position 
that  he  occupies  that  the  statute  imposes  upon 
him  a  penalty  for  a  failure  of  duty.  In  execut- 
ing the  statute,  or  in  failing  to  execute  it,  he  acta 
as  the  agent  or  the  representative  of  the  rail- 
road company,  and  the  doctrine  of  respondeat 
superior  uecessariiy  applies." 

[2]  If,  as  unquestionably  .was  true  under 
the  circumstances  shown  by  the  testimony,  it 
was  a  violation  of  law  for  Melton  and  his 
companions  to  be  in  the  negro  coach,  and  if, 
as  seems  to  us  to  be  true,  appellant  owed 
to  appellee's  wife  the  duty  to  see  to  It  that  the 
law  was  not  so  violated,  then  It  follows,  we 
think,  that  appellant  was  guilty  of  negligence 
in  not  removing  Melton  from  the  coach.  If 
its  agents  and  servants  in  charge  of  the 
train  knew,  or  by  the  ezerdse  of  the  care 
it  owed  to  appellee's  wife  as  a  passenger  they 
might  have  known,  he  was  in  the  coach. 
Therefore  .we  are:  ot  (pinion  the  trial  court 
did  not  err  when  he  Instructed  the  Jury  to 
that  effect  It  is  clear  Melton  would  not 
have  been  in  the  negro  coach  had  appellant 
In  oompllanoe  with  the  requirement  of  the 
law,  refused  to  admit  him  thereto,  or,  having 
ttolfiwf  uU^  admitted,  b/ai  removed  him  there- 
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from ;  and  it  la  clear  If  Melton  had  not  been 
In  the  coach  appellee's  wife  would  not  have 
suffered  the  Injury  Inflicted  npon  her.  When 
It  Is  remembered  that  the  main  object  the 
Legislature  had  in  ylew  In  enacting  the  sep- 
arate coach  law  was  to  prevent  "the  frequent 
disturbances  [upon  railroad  trains]  arising 
between  the  two  races,  resulting  often  In  se- 
rious Injuries  being  Inflicted  by  the  one  or 
the  other"  (Qulnn  v.  RaUway  Co.,  98  Kj.  231, 
32  S.  W.  742),  we  think  It  should  be  held  that 
the  trial  court  had  a  right  to  tell  the  jury,  as 
he  did  In  effect  In  the  instructions  complain- 
ed of,  that  appellant  should  have  anticipated 
the  consequences  which  resulted  to  appellee's 
wife  from  ita  failure  to  comply  .with  the 
law. 

"Where  the  conductor  or  those  managing  the 
train,"  said  the  court  la  the  case  cited  above, 
"Icnows  that  one  is  in  the  wrong  car,  it  is  his 
duty  to  expel  him,  and,  by  consenting  to  his  re- 
maining, tiie  company  becomes  responsible  for 
his  conduct  so  long  as  he  does  remain." 

We  do  not  think  the  conclusions  we  have 
reached  are  In  conflict  with  those  reached  in 
the  cases  cited  by  appellant.  The  point  de- 
cided In  RaUway  Co.  v.  Brown,  158  S.  W.  259, 
was  that  it  was  not  a  violation  of  the  sepa- 
rate coach  law  for  a  dty  marshal  In  the  dis- 
charge of  ills  official  duties  to  go  into  a  negro 
coach  within  the  city  limits.  The  point  de- 
cided in  Norwood  v.  Railway  Co.,  12  Tex. 
Civ.  App.  560,  34  S.  W.  180,  was  that  a  negro 
passenger  who  tailed  to  show  that  he  was 
thereby  damaged  was  not  entitled  to  recover 
against  a  railroad  company  because  of  its 
failure  to  provide  for  his  color  a  coach 
"equal  in  all  points  of  comforts  and  con- 
venience" to  the  one  provided  for  the  wliite 
passengers.  In  Segal  v.  Railway  Co.,  35  Tex. 
CSV.  App.  617,  80  S.  W.  233,  the  plaintiff,  a 
white  woman,  while  a  passenger  in  a  coach 
provided  for  white  persons,  was  assaulted  by 
a  negro.  The  negro  was  not  a  passenger, 
and  the  court  properly,  we  think,  held  that 
the  separate  coach  law  was  Inapplicable  to 
the  case.  In  Prokop  v.  Railway  Co.,  34  Tex. 
Civ.  App.  520,  79  S.  W.  101,  the  plaintiff,  a 
white  woman  and  a  passenger,  whUe  in  the 
waiting  room  of  the  defendant's  depot,  was 
asasulted  by  a  negro.  The  point  decided 
was  that  the  failure  of  the  railway  company 
to  have  the  waiting  room  lighted  was  not 
the  proximate  cause  of  the  injury  to  the 
plaintiff.  In  Railway  Co.  v.  Smith,  133  S. 
W.  695,  where  the  plaintiff,  a  woman,  while 
in  the  waiting  room  of  the  defendant's  depot 
was  injured  by  boys  engaged  in  a  scuffle,  it 
was  held,  on  the  authority  of  the  Prokop  and 
Segal  Caises,  that  the  absence  of  the  defend- 
ant's station  agent  from  the  depot  at  the 
time  the  accident  occurred  was  not  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff. 

[3]  What  has  been  said  disposes  of  all  the 
assignments  in  appellant's  brief,  except  the 
fourth,  In  which  complaint  is  made  of  the 
action  of  the  trial  court  In  overruling  an  ob- 
jection thereto  and  in  admitting  as  evidence 


certain  testimony  of  the  witness  John  Jack- 
son. As  the  bill  of  exceptions  taken  to  the 
ruling  made  does  not  appear  to  have  been  ap- 
proved by  the  court,  his  action  cannot  be  re- 
viewed here.  Railway  Co.  v.  Crump,  110 
S.  W.  1013. 
Tb»  Judgment  is  affirmed. 

Associate  Justice  HODGEJS  tfalnlcB  the 
charge  complained  of  was  erroneous  and 
dissents  from  the  conclusion  reached.  He  is 
of  the  opinion  the  Judgment  should  be  re- 
versed. 

On  Motion  for  Rehearing. 

WILLSON.  C.  J.  [4, 1]  If,  as  appellant  in- 
sists is  true,  its  liability  should  have  been 
determined  without  reference  to  the  "sepa- 
rate coach  statute,"  the  view  this  court  has 
heretofore  takra  of  the  law  applicable  to  the 
case  was  erroneous,  and  the  Instructions  to 
the  Jury  in  accordance  with  that  view  were 
wrong.  For  the  rule  applicable,  if  that  stat- 
ute should  have  been  Ignored,  would  have 
relieved  it  of  liability,  luless  it  appeared  that 
appellant  reasonably  should  have  foreseen  in 
time  to  have  prevented  it  that  Melton  would 
assault  appellee's  wife;  and  tbe  Jury  should 
have  been  so  advised.  4  Elliott  on  Railroads, 
1 1639.  We  are  still  of  opinion,  after  further 
consideration,  that  the  statute  was  a  i>art  of 
the  law  of  the  case ;  and  a  majority  of  the 
court  are  still  of  opinion  that,  because  it  was 
applicafble,  the  instructions  to  the  Jury  were 
not  eri-oneous.  3  Thompson  on  Negligence,  § 
3098.  As  we  construe  the  statute,  it  Impos- 
ed on  appellant  duties  it  did  not  before  Its 
enactment  owe  to  Its  passengers,  to  wit,  to 
provide  separate  coaches  for  the  races  and 
to  see  to  It  that  white  and  negro  passengers 
were  separated  Into  the  coaches  provided  for 
them  respectively.  If  by  force  of  the  stat- 
ute appellant  owed  the  duty  to  see  that  pas- 
sengers were  so  separated,  then  It  was  bound 
to  use  a  high  degree  of  care  to  discharge  It, 
and  became  liable  for  the  consequences  proxi- 
mately following  to  appellee's  wife  from  its 
failure  to  exercise  that  degree  of  care.  If, 
in  the  exercise  of  that  degree  of  care,  it 
would  have  ascertained  that  Melton  was  in 
the  negro  coach  and  have  removed  him  there- 
from, and  did  not,  then  it  seems  to  us  it  nec- 
essarily follows  that  its  failure  to  discbarge 
the  duty  must  have  been  the  proximate  cause 
of  the  Injury  to  appellee's  wife,  if  she  was 
herself  without  fault  For,  when  the  pur- 
pose of  the  Legislature  in  enacting  the  stat- 
ute is  kept  in  mind,  we  think  a^^llant 
should  not  have  been  heard  to  say  that  it 
reasonably  could  not  have  foreseen  that  Mel- 
ton would  assault  appellee's  wife  as  he  did. 
It  was  mainly  to  prevent  such  outrages  as 
the  one  perpetrated  upon  appellee's  wife  that 
the  statute  was  enacted,  and  appellant  should 
be  held  to  have  known  it  It  is  plain  that 
had  It  discharged  the  duty  and  not  permitted 
white  passengers  to  enter  the  negro  coach,  «r 
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had  It  promptly  removed  tbem  wlien  its  em- 
ploye Stanley  foand  them  In  that  coach,  ap- 
pellee's wUe  would  not  have  been  assaulted 
as  she  was.  The  injury  to  her,  therefore, 
was  the  direct  result  of  a  failure  on  the  part 
of  appellant  to  discharge  a  duty  It  owed  to 
her,  and  the  most  It  could  contend  for  in  the 
circumstances  was  that  it  should  not  be  held 
liable  for  the  consequences  of  its  omission,  be- 
cause it  could  not  reasonably  hare  anticipated 
that  such  consequences  would  follow.  As  stat- 
ed above,  we  think  It  should  be  held  to  have 
anticipated  consequences  the  statute  was  en- 
acted to  prevent.  If,  however,  the  conclusion 
reached  by  us  that  it  was  not  error  to  tell 
the  Jury  that  appellant  owed  to  appellee's 
wife  the  duty  to  exercise  a  high  degree  of 
care  to  discover  that  white  passengers  were 
In  the  negro  coach  Is  wrong,  we  nevertheless 
would  be  of  opinion  the  Judgment  should 
not  be  reversed  for  the  error  in  the  Instruc- 
tions; for  It  conclusively  appeared  that  at 
least  one  of  its  employes  (the  witness  Stan- 
ley) assisting  as  porter  in  the  operation  of 
the  train  knew  that  white  men  were  in  tiie 
negro  coach  before  the  assault  on  api)ellee's 
wife  was  committed.  Stanley,  testifying  as 
a  witness  for  defendant,  said:  "I  left  some 
white  men  In  the  colored  coaches,  and  went 
on  back  to  the  end  of  the  train." 

[I]  The  contention  in  the  motion  that  the 
instructions  were  erroneous  because  same 
authorized  a  finding  against  appellant  If  "its 
agents  and  servants"  knew  that  a  white  pas- 
senger was  in  the  negro  coach  is  based  on  a 
claim  that  the  testimony  showed  that  Its  em- 
ploy6  John  Harris,  In  no  way  connected  with 
its  operation,  was  on  the  train.  As  we  un- 
derstand the  record.  It  did  not  show  that. 
Harris  testified  that  he  had  been  an  employ^ 
of  appellant,  but  was  not  working  that  day, 
and  that  at  the  time  of  the  trial,  more  than 
three  years  later,  he  was  still  an  employ^  of 
appellant  If  there  is  any  other  testlmcmy 
In  the  record  with  reference  to  his  being  an 
employe,  we  have  not  found  It 

The  motion  Is  overruled. 

HODGES,  J.  (dissenting).  The  court  gave 
as  a  pert  of  his  main  charge  the  following: 

"If  you  believe  from  the  evidence  that  the 
plaintiff's  wife,  while  she  was  a  passenger  on 
one  of  defendant's  passenger  trains,  at  the  time 
and  place  alleged  in  plaintiff's  petition,  was  as- 
aanlted  by  a  fellow  passenger  and  injured  as 
■abstantially  set  out  m  plaintiff's  petition,  and 
if  you  farther  believe  that  such  assault  was  cmb- 
mitted  by  a  white  passenger  which  defendant, 
its  agents  and  servants,  knew,  or  in  the  exercise 
•of  that  high  degree  of  care  required  by  law 
might  have  known,  was  in  the  coach  assigned  to 
negroes,  then  if  you  so  find  you  will  find  a  ver- 
dict for  the  plaintiff  and  assess  his  damage  in 
accordance  with  instructions  hereinafter  given 
yon,  unless  you  find  for  the  defendant  upon  sub- 
sequent instructions  contained  in  this  charge." 

I  cannot  agree  to  the  unqualified  approval 
«f  this  charge  which  is  given  by  the  ma- 
jority of  this  court.  It  is  tnie  that  on  the 
former   appeal   language   was   used   in   the 


opinion  reversing  the  case  which  Justified  the 
trial  court  in  so  instructing  the  Jury,  and  I 
accept  the  full  share  of  my  responsibility  for 
what  was  there  said.  The  language  which 
authorized  this  charge  was  dicta,  and  not 
binding  on  the  trial  court  had  be  felt  in- 
clined to  disregard  it  However,  he  had  the 
right  to  assume  that  this  court- would  adhere 
to  that  holding  on  another  appeaL  The 
best  time  to  correct  an  error  is  at  the  first 
opportunity,  and  it  is  for  that  reason  that  I 
now  express  my  dissent  from  the  holding  of 
the  majority  on  this  appeal. 

The  vice  of  the  charge  consists  In  making 
the  railroad  company  liable  U  "its  agents 
and  servants  *  *  •  In  the  exercise  of 
that  high  degree  of  care  required  by  law 
might  have  known"  that  the  white  iwssenger 
who  committed  the  assault  complained  of 
was  In  the  coach  assigned  to  negroes.  The 
liability  of  the  appellant  In  this  case  rests 
solely  upon  the  ground  that  its  conductor 
violated  the  provisions  of  the  separate  coach 
law.  For  it  cannot  be  said  that  the  em- 
ployes in  charge  of  the  train  had  any  notice 
of  conditions  which  would  have  made  the  ap- 
pellant liable  for  the  assault  committed  In 
the  absence  of  this  statute.  Article  1523  of 
the  Penal  Code  1911  (Vernon's  Ann.  Pen. 
Code  1916,  art.  1523)  requires  railroad  com- 
panies to  provide  separate  coaches  for  white 
and  negro  passengers,  and  prescribes  a  pen- 
alty for  a  failure  to  make  such  provision. 
Subdivision  9,  which  is  section  9  of  the  orig- 
inal act  (Acts  22d  Leg.  c.  41),  Is  as  follows: 

"Conductors  of  passenger  trains,  street  cars  or 
interurban  lines,  provided  with  separate  coaches, 
shall  have  the  authority  to  refuse  any  passen- 
ger admittance  to  any  coach  or  compartment, 
in  which  they  are  not  entitled  to  ride  under  the 
provisions  of  this  law;  and  the  conductor  in 
charge  of  the  train  or  street  car  or  interurban 
car  shall  have  authority  and  it  shall  be  his  duty, 
to  remove  from  a  coach  or  street  car,  or  interur- 
ban car,  any  passenger  not  entitled  to  ride  there- 
in, under  the  provisions  of  this  law.  and,  upon 
his  refusal  to  do  so  knowingly,  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  five  or  more  tlian 
twenty-five  dollars." 

When  the  separate  coach  law  vras  enacted 
In  1S91  the  word  "knowtngly"  was  not  In 
the  section  quoted.  It  was  added  by  an 
amendment  in  1907.  See  Acts  of  1907,  p.  59. 
This  amendment  was  evidently  made  for  the 
purpose  of  restricting  the  penal  liability  of 
conductors  for  a  failure  to  remove  passen- 
gers from  railway  coaches  set  apart  for  the 
opposite  race  to  those  Instances  where  the 
conductors  knew,  or  at  least  had  good  rea- 
son for  believing,  that  a  passenger  was  In 
the  wrong  coach.  If  the  amendment  does  not 
authorize  that  construction,  it  fails  to  make 
any  material  modification  of  the  law.  This 
1b  a  penal  statute,  and  until  It  is  violated 
by  the  conductor  there  can  be  no  civil  liabil- 
ity on  the  part  of  the  railway  company  re- 
sponsible for  bis  conduct;  or,  to  state  it 
differently,  a  failure  to  remove  a  passenger, 
under   circumstances   wbldi  do  not   expose 
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the  conductor  to  a  criminal  prosecution,  can- 
not form  the  basis  of  a  civil  suit  for  dam- 
ages against  his  principal.  It  la  only  that 
which  the  statute  condemns  as  a  crime  that 
can  be  treated  as  a  dvll  wrong.  The  court 
cannot,  as  a  matter  of  law,  denounce  that 
as  negligence  which  the  statute  does  not  de- 
nounce as  crliDinaL  The  question  then  is: 
Does  the  conductor  subject  himself  to  a  crim- 
inal prosecution  for  falling  to  remove  a  pas- 
senger when  he  does  not  know  that  such 
passenger  is  in  the  wrong  coach?  An  In- 
dictment or  a  complaint  under  this  law 
which  merely  charged  that  the  conductor 
might  have  known  that  the  passenger  was  In 
the  wrong  coach  would  be  defective  because 
of  the  failure  to  state  the  essential  facta 
required  to  constitute  an  offense.  If  such 
facts  are  Insufficient  to  support  an  indict- 
ment against  the  agent,  for  the  same  reason 
they  create  no  civil  liability  on  the  part  of 
the  principal.  To  say  that  failure  to  pro- 
tect a  passenger  against  an  assault  Is  the 
breach  of  the  contract  of  carriage  does  not 
alter  the  situation.  It  Is  the  statute  which 
Imposes  the  duty  to  take  the  precaution  for 
keeping  passengers  separated ;  and  the  court 
cannot  declare  as  a  matter  of  law  that  the 
contract  Is  breached,  except  upon  facts  which 
show  that  the  statute  is  violated. 

The  cases  cited  In  support  of  the  charge 
are  Kentucky  decisions,  and  are  based  upon 
a  statute  very  similar  to  ours.  But  those 
decisions  do  not  sustain  the  legal  proposition 
embodied  in  this  charge.  In  those  cases 
where  the  railway  company  was  held  li- 
able for  the  failure  to  remove  the  pas- 
senger the  conductor  knew  of  the  passenger's 
presence  In  the  wrong  car,  and  knowingly 
permitted  blm  to  remain.  Qnlnn  v.  L.  &  N. 
Ry.  Co.,  08  Ky.  231,  32  S.  W.  742,  was  a 
suit  by  a  negro  woman  against  the  railroad 
company  for  damages  sustained  by  her  by 
reason  of  a  drunken  white  man  being  permit- 
ted to  remain  In  the  coach  set  apart  for  col- 
ored passengers.  The  court  in  that  case 
said: 

"If,  as  we  shall  assume  was  the  case,  each 
one  of  the  passengers  bad  been  assifrned  the 
coach  required  by  the  statute,  and  the  white  pns- 
senfter  had  left  liis  roach  and  gone  into  the  coach 
witli  these  colored  people  without  the  knowl- 
edge of  tlie  conductor  while  he  was  attending  to 
his  duties  in  the  otlier  cars,  and  had  there  abused 
and  insulted  the  appellant,  it  is  plain  no  action 
could  be  maintained  against  the  company,  but 
when  the  white  passenger  is  assigned  to  the  car 
set  apart  for  those  of  another  race  the  company 
will  be  held  responsible  for  his  bad  conduct  af- 
fecting the  rights  of  other  passensors,  although 
the  conductor  may  be  ijmorant  of  what  is  tran- 
spiring, and,  where  the  conductor  or  those  man- 
aging the  train  Imow  that  one  is  in  the  wrong 
cor,  it  Is  his  duty  to  expel  him,  and  by  con- 
senting to  his  remaining  the  company  becomes 
responsible  for  his  conduct  so  long  as  be  does  re- 
main. If  a  contrary  rule  is  applied,  and  no  lia- 
bility exists  on  the  part  of  the  corporntion  to  the 
passenger,  the  sepnrate  coach  law  becomes  a 
dead  letter,  and  those  who  are  entitled  to  its 
protection  have  no  means  of  enforcing  its  pro- 
visions but  by  indictment,  where  a  penalty  may 
be  adjudged  in  favor  of  the  state.    It  is  made  the 


dnty  of  condnctoTs,  nnder  heavy  penalties,  t* 
execute  this  law,  and,  where  there  is  a  neglect  of 
duty  for  which  a  penalty  is  imposed,  and  private 
injury  results  from  this  neglect,  a  caose  of  ac- 
tion arises  in  favor  of  the  person  injured.  This 
is  the  universal  mle  applicahle  to  such  cases, 
and  should  be  made  to  apply  to  the  facts  of  this 
case.  It  may  be  contended  that  the  white  pajk 
senger  tiaving  been  assigned  to  his  proper  coadi, 
and  then  leaving  it  without  the  knowledge  x 
the  conductor,  exempts  the  company  from  liabil- 
ity unless  the  conductor  knows  <i  the  wrongs 
being  committed  or  the  purpose  of  the  passenger. 
by  reason  of  his  conduct,  to  mistreat  passengers. 
This  would,  perhaps,  he  a  rational  conclusion, 
unless  it  further  appeared  the  conductor,  or 
those  controlling  the  train,  knew  of  the  white 
passenger's  presence  in  the  colored  compartment, 
and  took  no  steps  to  require  blm  to  leave.  Here 
the  condnctor  assented  to  lus  remaining  in  tlie 
car  until  he  dispatched  his  Inisiness  with  the 
old  negro,  and  the  company  should  l>e  held  re- 
sponsible for  his  conduct  so  long  as  he  re- 
mained." 

Here  the  court  made  the  dvll  llAbility  of 
the  railway  company  depend  upon  the  fail- 
ure of  the  conductor  to  act  after  an  actual 
knowledge  of  the  situation.  I  know  of  no 
case  which  holds  to  the  contrary. 

.  The  testimony  Is  undisputed  that  Melton, 
the  assailant  of  the  appellee's  wife,  when  he 
boarded  the  train,  went  with  a  companion 
into  the  coach  assigned  to  white  passmgers, 
and  that  they  afterwards  went  forward  Into 
the  negro  coach.  While  the  porter  testified 
that  there  were  some  white  men  still  In  the 
negro  coach  as  he  passed  through  going  to 
the  rear  of  the  train,  he  does  not  identify 
them  as  Melton  and  his  party.  The  evidence 
shows  that  the  train  on  that  occasion  cai^ 
ried  seven  coaches,  four  of  which  were  as- 
signed to  white  people,  and  three  to  negroes, 
and  that  all  of  them  were  full.  The  conduc- 
tor testifled  that  he  took  up  766  tickets  from 
those  who  got  on  at  Paris,  and  that  he  was 
unable  to  go  through  the  train  before  reach- 
ing tlie  next  station  without  having  the  en- 
gineer to  slacken  its  speed.  The  testimony 
also  Indicates,  but  does  not  clearly  show, 
that  it  was  during  that  time  that  Melton  and 
his  party  went  Into  the  negro  coach.  Some 
of  the  witnesses  say  that  Melton  and  lUs 
companions  were  in  the  negro  coach  as  the 
conductor  went  through  talcing  up  tlck<ftaL 
This  is,  in  effect,  denied  by  the  conductor, 
who  said  that  be  did  not  notice  any  white 
people  in  the  n<3gro  coaches.  I  am  inclined 
to  think  that  the  great  preponderance  ot 
the  testimony  tended  to  show  that  the  con- 
ductor saw  Melton  In  the  negro  coach,  but 
it  is  not  entirely  satisfactory  to  say  that  the 
court  could  have  assumed  that  fact  as  con- 
clusively established.  Tet  It  is  very  Improb- 
able that  a  different  verdict  would  have 
been  returned  had  the  court  omitted  the  lan- 
guage I  have  objected  to.  I  am  not  there- 
fore disposed  to  protest  as  much  against  the 
result  ot  the  decision  of  the  majority  as 
against  the  proposition  of  law  upon  which 
they  rest  their  conclusion.  I  do  not  believe 
that  ruling  should  stand  as  a  precedent  t<> 
I'u  followed  by  other  trial  courts  in  the  fu- 
ture. 
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HOUSTON  OHRONICMi  PUB.  GO:  v. 

QuiNN.    (No.  ee.)« 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Feb.  10,  1910.    Rehearing  Denied 

March  16,  1916.) 

1.  Appbai,  and   Erbob   «=»882(8)— Revibw— 
EsToppEi.  TO  Allege  Ebbob. 

In  an  action  for  libel,  defendant  cannot 
complain  of  error  in  permitting  plaintiff  to  tes- 
tify that  he  was  shot  through  Ma  lung  and 
shoulder  and  confined  In  the  hospital,  where  de- 
fendant introduced  in  evidence  a  newspaper  pub- 
lished by  it  stating  substantially  the  same  facts. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3597,  3598;  Dec.  IMg.  «=» 
882(8).] 

2.  Libel  and  Slandbb  <S=»100(6)— Aotionb— 
Evidence— Admissibiuty. 

In  an  action  for  libel,  where  the  petitton 
alleged  that  prior  to  the  publication  of  the  Ubel- 
ous  article  plaintiff  bad  always  enjoyed  the  rep- 
utation of  a  peaceable  and  law-abiding  and 
worthy  citizen,  and  the  answer  denied  sufficient 
information  on  which  to  base  a  belief,  testimony 
aa  to  the  good  reputation  of  plaintiff  was  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slnnder,  Cent  Dig.  {  256;  Dec  Dig.  <S=9 
100(®.] 

8.  Tblai,  «=9296(1)— iNBTRnoTioNs— Cdbb  bt 

Othbb  Instbuctions. 

In  an  action  for  publication  of  a  libelous 
charge  that  plaintiff  had  murdered  another, 
where  it  was  stipulated  that  the  charge  was 
false  except  as  to  the  fact  of  the  killing,  and  that 
plaintiff's  act  was  in  self-defenso,  a  charge  that 
the  article  complained  of  was  libelous  and  was 
false,  untrue,  and  onauthorized,  was  not  objec- 
tionable as  stating  that  the  whole  article  was 
untrue,  where  the  court  also  charged  that  the 
undisputed  fact  was  that  plaintiff  killed  the  oth- 
er person  and  defendant  had  the  legal  right  to 
publish  that  fact. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ${  705-707 ;    Dec.  Dig.  <S=3296(1).] 

4.  Libel  and  Slandeb  ®=>7(6)  —  Wobds  Ao- 

TIONABLB— OHABOE  Or  CBUTB. 

A  charge  published  in   a  newspaper  that 

plaintiff  assassinated  another  is  libelous  per  se. 

[Ed.   Note. — For  other   cases,   see   Libel   and 

Slander,  Cent.  Dig.  H  81,  83,  36,  43,  66;  Dec. 

Dig.  «=37(6).] 

6.  LtBEL  AND  Slandeb  ®=3l20(2)— Actions— 

Exemplabt  Dauaobs. 

On  pDblieation  of  a  letter  from  the  sons 
of  a  decedent  referring  to  th%  decedent  as  their 
father,  and  accusing  plaintiff  of  assassinating 
him,  where  the  newspaper  had  already  publish- 
ed an  acconnt  showing  that  it  bad  in  its  posses- 
sion facts  showing  that  the  killing  was  in  self- 
defense,  malice  may  be  inferred  authorizing  an 
award  of  exemplary  damages,  though  the  pub- 
lisher was  not  actuated  by  a  feeling  of  ill  will. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  831;  Dec.  Dig.  <8=» 
120(2).l 

8.  Libel  and  Slandeb  <S=»120(2)— Actionb— 

EXBMPLABT       DAUAOES    —    "GSOSfl       NEOU- 

oence"  —"Malice"— "Actual  Malice." 
If  the  publication  and  dtcolation  of  an  ar- 
ticle was  done  in  such  manner  and  under  such 
circumstances  as  to  show  a  reckless  disregard 
of  the  rights  of  plaintiff  and  of  the  consequenc- 
es to  plaintiff,  the  jury  were  authorized  to  infer 
"malice,"  since  reckless  disregard  and  want  of 
care  would  amount  to  "gross  negligence,"  which 


is  equivalent  to  "actual  maUce,"  and  exemplary 
damages  might  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  361;  Dec.  Dig.  <8=9 
120(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Malice;  Qross 
Negligence;  Malice.] 

7.  Libel  and  Slandeb  ®=»124(8)— Actions— 

INSTBUCTIONB— AOTDAL  Malice. 

In  an  action  for  libel,  it  was  not  error  to 
refuse  a  special  charge  defining  actual  malice. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig,  (  869;  Dec.  Dig.  <S=> 
124(3).] 

8.  LiBEii  AND  Slandeb  <S=3>121(1)— Actions— 
DAHAaES— Amount  Awabded. 

An  award  of  $4,000  actual  damages  for 
publication  of  a  charge  that  plaintiff  assassinat- 
ed another  was  not  so  excessive  as  to  show 
that  it  was  the  result  of  improper  motive  or  of 
passion  or  prejudice  of  the  jury. 

[EA.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  853;  Dee.  IMg.  «=> 
121(1).] 

Conley,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  J.  Llewellyn,  Judge. 

Action  by  B.  SX  Qulnn  against  the  Hous- 
ton Chronicle  Publishing  ComiMiny.  From  a 
Judgment  for  plalotifF,  defendant  appeals. 
Affirmed. 

Hunt,  Myer  &  Teagle,  of  Houston,  and  E. 
B.  Pickett,  Jr.,  of  Liberty,  for  appellant 
Hightower,  Orgain  &  Butler,  of  Beaumont, 
and  Stevens  &  Stevens,  of  Liberty,  for  ap- 
pellee. 

BROOKE,  J.  This  is  an  action  brought  for 
libel  by  B.  E.  Qulnn  against  Houston  Chron- 
icle Publishing  Ck>mpaay.  Plaintiff  resided 
in  Beaumont,  Xex. ;  defendant  is  a  corpora- 
tion, domiciled  in  Harris  county,  Tex.;  and 
the  action  was  instituted  in  the  district  court 
of  Liberty  county,  Tex.  The  cause  was  tried 
before  a  Jury  on  the  11th  day  of  June,  1915, 
and  verdict  was  returned  for  the  plaintiff  in 
the  sum  of  $4,000  actual  and  $1,000  exem- 
plary damages.  Defendant  filed  its  amended 
motion  for  new  trial  on  the  16th  day  of 
June,  1915,  and  same  was  overruled  on  the 
17th  day  of  June,  1915.  Exception  was  duly 
taken,  and  60  days  allowed  within  which  to 
tile  bills  of  exception  and  statement  of  facts. 
Appeal  bond  was  filed  on  the  Sd  day  of  July, 
1915,  and  appellant  now  presents  its  cause 
in  this  court 
At  the  outset  this  agreement  was  made: 
"It  is  admitted  by  the  parties  to  the  cause 
that  the  letter  of  Dudley  and  DavidO'Fiel,  set 
out  in  the  plaintiff's  original  petition  herein, 
was  in  fact  published  by  the  defendant  in  its 
paper,  the  Houston  Chronicle,  and  circulated, 
as  claimed  b^  the  plaintiff  in  his  petition.  It  is 
further  admitted  that  the  statements  and  mat- 
ters of  fact  set  out  and  contained  in  said  let- 
ter, as  published  by  the  defendant,  in  so  far  as 
the  same  are  complained  of  by  the  plaintiff  in 
this  case,  were  and  ore  false  and  untrue,  savp 
and  except  the  fact  that  plaintiff  did  kill  the 
said  John  J.  O'Fiel.  It  is  furthermore  admit- 
ted that  the  killing  of  said  John  J.  O'Fiel  by  the 


«s»For  other  cases  see  game  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
'Application  for  writ  of  error  pending  In  Supreme  Court. 
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Slaintiff,  B.  B.  Quiiin,  was  done  in  perfect  self- 
efense. 

The  libelous  article  complained  of  reads  as 
follows: 

"An  Explanation. 
"To  the  Editor  of  the  Chronicle: 

"In  your  issue  of  August  13,  1914,  or  Imme- 
diately subsequent  to  said  date,  in  publishing 
the  account  of  the  tragedy  at  Beaumont,  Texas, 
by  which  my  father,  Jolin  J.  O'Fiel,  lost  his 
life  at  the  hands  of  P.  A.  Quinn,  it  seemed 
from  the  wording  of  the  article  tliat  my  father 
was  made  the  aggressor  in  the  affair.  The  ar- 
ticle, while  in  many  particulars  correct,  was, 
in  recital  of  action,  wholly  incorrect,  and  the 
affair  did  not  happen  as  the  article  stated. 

"On  the  occasion  of  the  tragedy,  John  J. 
O'Fiel  was  walking  on  the  east  side  of  a  street 
which  runs  almost  due  north  and  south,  goinc 
soQth  alongside  of  a  building  in  which  his  of- 
fice was  located,  evidently  with  the  intention  of 
^oing  to  the  office,  the  entrance  to  which  build- 
ing was  made  from  this  street  Pearl,  which  runs 
north  and  south.  As  he  passed  along  the  street 
and  on  the  sidewalk,  and  arrived  parallel  with 
the  entrance,  this  party,  Quinn,  who  was  con- 
cealed behind  a  door,  or  some  fitting  in  the  en- 
trance of  the  office  building,  fired  from  the  di- 
rection of  my  father's  O'Fiel's  side,  the  bullet 
goin^  into  the  side  of  the  left  arm  near  the 
shoulder,  straight  across  and  entering  the  heart, 
inflicting  a  fatal  wound.  While  Quinn  fired  oth- 
er shots  afterwards  from  the  vantage  point  of 
the  store,  no  others  took  effect,  all  going  wild. 
After  he  was  fired  upon,  which  was  at  close 
range,  my  father  wheeled  and  fired  three  shots 
at  Quinn,  all  of  which  took  effect,  during  and 
after  which  this  party,  Quinn,  turned  and  fled 
into  a  store.  They  had  had  a  previous  difficulty 
the  same  day,  in  which  Quinn  assumed  the  ag- 
gressive, and  knowing  him  to  go  continually 
armed,  my  father  secured  the  only  present  avail- 
able means  of  defense,  a  light  caliber  pistol,  for 
his  own  protection^  and  did  not  use  it,  until 
after  he  had  been  fired  upon,  as  above  stated. 

"Because  the  article  as  previously  published 
did  not  state  the  true  facts  relating  to  and  con- 
cerning the  affair,  for  which,  however,  we  can 
hardly  attach  any  blame  to  you,-  and,  as  pub- 
lished, did  my  father  and  his  memory  a  grave 
injustice,  we  ask  that  you  publish  this  letter, 
that  he  may  be  properly  exculpated  from  any 
blame  or  censure  in  the  eyes  of  the  public,  and 
that  any  reproach  or  discredit  offered  liis  mem- 
ory in  tiie  minds  of  relatives  and  friends  be  re- 
moved. [Signed]    David   O'Fiel, 

"Dudley  O'FieL" 

[1]  By  its  first  assignment  of  error,  the  ap- 
pellant challenges  the  action  of  the  lower 
court  in  permitting  the  appellee,  Quinn,  to 
testify,  over  the  objection  made  by  appel- 
lant, that  the  appellee  was  shot  through  the 
lung  and  shoulder,  and  then  and  there  pei> 
mitting  him  to  describe  his  injuries,  and  his 
confinement  In  the  hospital.  The  testimony 
complniuod  of  Is  as  follows: 

Counsel  for  appellee  asked  the  following 
question: 

"In  this  suit,  Mr.  Quinn,  you  complain  of  an 
article  or  letter  that  was  published  in  the  Hous- 
ton Chronicle,  I  believe  on  the  23d  of  August, 
1914,  purporting  to  have  been  written  by  David 
and  Dudley  O'Fiel  to  the  Houston  Chronicle, 
relative  to  the  contention  of  the  O'Fiels  as  to  the 
killing  of  John  J.  O'Fiel,  their  father,  by  your- 
self. It  has  been  admitted  that  the  article  as 
published  and  as  alleged  and  complained  of  by 
you,  that  the  same  is  false  and  untrue,  as  alleg- 
ed by  you,  save  and  except  the  killing  of  O'Pi^. 
When  was  this  article  first  called  to  your  at- 


tention? Answer:  Several  days  after  it  vu 
published,  and  before  I  got  out  of  bed.  I  vn 
not  positive  whether  I  was  still  in  the  hospitsl 
or  at  the  sheriff's  residence.  I  was  either  in 
the  hospital  or  at  the  sheriff's  residence.  I  was 
in  the  hospital  on  account  of  having  been  shot 
by  John  J.  O'Fiel.  I  was  shot  through  the  right 
lung  and  across  the  shoulder,  hit  in  alx>ut  three 
places.     I  think  (me  bullet  made  two  holes." 

The  defendant  excepted,  and  the  exception 
was  overruled  by  the  court  '  Later  appellant 
introduced  In  evidence  the  article  which  was 
published  on  August  30,  1914,  relative  to  the 
tragedy,  in  which  John  J.  O'Fid  met  Iiis 
death,  containing,  among  other  things,  por- 
tions of  the  testimony  of  the  plaintiff  relative 
to  the  tragedy,  which  testimony,  among  oth- 
er things,  showed  that  plaintiff  was  wound- 
ed by  said  John  J.  O'Fiel,  and  that  plalntiTs 
condition  was  weakened,  and  that  he  suffered 
from  the  wounds  he  received,  and  that,  ow- 
ing to  such  weakened  condition  and  suffertsx 
on  plaintiff's  part,  he  was  not  able  to  appear 
at  the  preliminary  hearing  or  examining  trial 
where  he  was  diarged  with  the  killing  of 
said  O'Fiel.  A  part  of  this  testimony  so 
Introduced  by  the  appellant,  is  as  follows: 

"An  interesting  phase  of  the  hearing  involved 
the  earlier  proceedings  in  justice  court.  Owing 
to  the  weakened  condition  of  the  defendant,  suf- 
fering from  wounds  received  in  the  encounter, 
no  testimony  was  offered  at  the  preliminary 
hearing." 

In  the  case  of  Gammel-Statesman  Pub. 
Co.  T.  Monfort,  81  S.  W.  page  1032,  on  this 
question  the  court  says: 

"But,  however,  it  appears  from  the  record 
that  the  testimony  here  objected  to  was  also 
brought  out  by  the  appellant  on  the  cross-exam- 
ination of  the  witness  Jones.  Such  being  the 
case,  the  appellant  should  not  be  heard  to  urge 
objections  to  its  admissibility." 

In  T.  &  N,  O.  By.  Co.  ▼.  McCoy,  64  Tei. 
Civ.  App.  283,  117  S.  W.  448,  the  court  says: 

"The  court  did  not  err  in  refusing  to  strike 
out  the  evidence.  In  this  case  it  may  be  noted 
that,  after  appellant  bad  objected  to  all  the 
testimony  of  the  witness  Hanks,  he  was  again 
cross-examined  by  api^ellant,  and  all  of  the  evi- 
dence objected  to  again  brought  out,  and  it  is 
in  no  position  to  object  to  the  evidence." 

See,  also,  on  this  proposition,  Eastham  v. 
Hunter,  08  Tex.  565,  86  S.  W.  323;  M.,  K. 
&  T.  By.  Ca  of  Texas  v.  Pettlt,  54  Tex.  Qv. 
App.  358.  117  S.  W.  896;  I.  &  G.  N.  By.  Co. 
V.  Brlce,  126  S.  W.  616;  Klncbeloe  Irrigation 
Co.  V.  Hahn  Bros.  &  Co.,  132  S.  W.  81:  SulU- 
van  V.  Pant,  61  Tex.  Civ.  Am).  6,  110  S.  W. 
522. 

If  therefore  it  was  error  on  the  part  of  the 
trial  court  to  permit  this  testimony,  the  ap- 
pellant, having  voluntarily  Introduced  evi- 
dence of  the  same  character,  cannot  complain 
of  such  error.  The  first  assignment  Is  there- 
fore overruled. 

[2]  By  the  second  assignment,  appeUant 
complains  that  the  court  erred  In  permitting 
the  witnesses  B.  E.  Quinn,  Mike  Welker,  and 
Dr.  A.  A.  Bailey,  to  testify  that  plaintiff  had 
a  good  reputation,  and  they  bad  never  heard 
It  questioned,  defendant  having  objected  to 
all  such  testimony,  because  plaintiff's  repa- 
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tatlon  had  not  been  attacked,  and  that  the 
same  Is  Irrelevant  and  immaterial  to  any 
Issue  In  the  case. 

Plaintiff  alleged,  in  substance,  In  his  peti- 
tion, that  prior  to  the  publication  and  dr- 
cnlation  of  the  libelous  article  complained  of, 
he  had  always  enjoyed  and  sustained,  among 
the  people  in  general  throughout  East  Texas, 
and  wherever  known,  the  reputation  of  a 
peaceable  and  law-abiding  and  worthy  citi- 
sen,  and  that  at  all  times  prior  to  said  date 
he  bore  the  reputation  of  an  upright  and  hon- 
est man,  and  was  at  all  times  prior  to  said 
publication  held  in  liigh  esteem  by  his  friends, 
etc. 

The  appellant.  In  answer  to  this  allegation, 
says: 

"Answering  allegation  in  paragraph  8  of  said 
retition,  wherein  plaintiff  pleads  his  general 
repntation  and  his  standing  in  general  among 
the  people  of  East  Texas,  this  defendant  says 
it  has  not  sofBcient  information  upon  which  to 
base  a  bdief." 

In  the  case  of  Houston  Chronicle  Publish- 
ing Company  y.  Tiernan,  171  S.  W.  S44,  the 
conrt  says: 

"Plaintift  was  permitted  to  testify,  over  the 
objection  of  the  defendant,  that  many  years  ago 
he  bad  held  several  offices  in  Galveston,  and 
that:  'Up  to  the  time  of  the  publication  com- 
plained of,  my  wife  and  I  were  reputed  of  good 
name  and  character  and  reputation.  We  were 
of  good  repntation  as  lawyers  and  persons.' 
Appellant,  by  its  first  assignment  of  error,  com- 
plains that  the  court  committed  prejudicial  er- 
ror against  it  by  admitting  this  testimony.  The 
contention  advanced  by  the  proposition  under 
this  assiinment  is  that:  'Iq  an  action  for  libel, 
a  plainbff  is  not  permitted  to  introduce  evi- 
dence of  his  good  character  and  general  reputa- 
tion, and  the  fact  that  he  has  been  an  office  hold- 
er, unless  ills  repntation  has  been  first  attack- 
ed by  the  defendant.'  Subject  to  certain  expla- 
nations, we  can  readily  agree  with  this  conten- 
tion. We  do  not  understand  that  the  attack  by 
the  defendant  upon  the  character  or  general  rep- 
utation of  the  plaintiff,  in  order  to  admit  such 
proof  as  here  complained  of,  must  be  made 
through  witnesses  placed  upon  the  stand  at  the 
trial.  It  is  enough  that  the  publication  against 
which  the  defendant  is  called  to  answer  is  it- 
self such  an  attack,  or  that  such  an  attack  is 
made  by  tbe  defendant's  pleadings,  or  that  the 
nature  of  the  action  involves  the  general  char- 
acter of  a  party  or  goes  directly  to  affect  it. 
Houston  Electric  Co.  v.  Faroux,  125  S.  W. 
924;  Nettles  v.  Somervell,  6  Tex.  Cir.  App. 
627,  25  S.  W.  658;  Timmony  v.  Burns,  42  S. 
W.  134;  King  v.  Sassaman,  64  S.  W.  957." 

In  King  ▼.  Sassaman,  64  S.  W.  937,  the 
court  said: 

"We  are  also  of  the  opini<»i  that  tbe  conrt 
erred  in  refusing  to  permit  plaintiff  to  prove  her 
good  reputation  for  chastity.  Of  course,  the 
general  rule  is  that  one  cannot  put  in  issue  his 
own  character,  because  it  is  presumed  to  be 
good;  but  when  the  nature  of  the  action  in- 
volves the  general  character  of  tbe  party,  or 
gees  directly  to  affect  it,  such  evidence  is  admis- 
sible. •  *  *  We  think  this  case  falls  with- 
in tbe  latter  mle." 

In  tbe  Instant  case,  plaintiff's  character 
and  reputation  were  involved  in  the  nature  of 
tbe  case.  It  was  put  in  issue  by  the  plead- 
ings In  the  case.  While  no  direct  issue  was 
made  In  the  pleadings,  it  was  affirmatively  ai- 
In  the  plaintiff's  petition,  and  defend- 


ant. In  Its  reply,  simply  stated  It  was  not 
advised  In  the  premises.  We  think  there 
was  no  error  in  tbe  admission  of  this  tes- 
timony, and  said  assignment  is  therefore 
overruled. 

[3]  By  the  third  assignment  of  error,  tbe 
actlMi  of  the  lower  court  is  assailed  In  para- 
graph 2  of  its  general  charge;  the  claim  be- 
ing made  that  the  same  is  too  general,  in  that 
it  cliarges  that  the  article  complained  or  by 
plaintiff  was  false  and  untme  and  unauthor- 
ized, and  does  not  limit  the  untruthfulness 
to  the  matters  complained  of  by  plaintiff, 
and  ctiarges  that  the  whole  article  was  un- 
true, while  many  pertinent  facts  stated  in 
said  article  were  admitted  as  true  by  all  par- 
ties. The  portion  of  the  charge  complained 
of  is  as  follows: 

"Ton  are  instructed  that  the  article  com- 
plained of  by  plaintiff  is  and  was  libelous,  and 
that  the  same  was  false  and  untrue  and  unau- 
thorized." 

We  have  heretofore  set  out  in  this  opinion 
the  agreement  of  the  parties,  by  which  it  was 
admitted  that  the  statements  and  matters  of 
fact  set  out  and  contained  in  the  letter,  as 
published  by  appellant,  in  so  far  as  the  same 
are  complained  of  by  the  plaintiff,  were  and 
are  false  and  untrue,  save  and  except  the 
fact  that  the  said  plaintiff  did  kUi  the  said 
John  J.  O'Flei.  It  was  farther  admitted  that 
the  klUing  of  John  J.  O'Flel  by  the  plaintiff, 
B.  E.  Quinn,  was  done  in  perfect  self-defense. 

In  addition  to  the  admission  of  the  appel- 
lant, as  above,  the  appellant  asked  a  special 
instruction,  which  was  given  by  tbe  court: 
said  instruction  being  as  follows: 

"At  the  instance  of  the  defendant  herein,  you 
are  further  instructed  as  follows:  The  undis- 
puted facts  in  this  case  show  that  the  plaintiff, 
Quinn,  killed  John  J.  O'Fiel,  and.  tiua  being 
true,  the  defendant  had  the  legal  right  to  pub- 
lish such  fact,  and  therefore,  in  arriving  at 
your  verdict,  and  in  the  event  you  should  as- 
sess damages  against  the  defendant,  you  are  in- 
structed that  you  cannot  assess  damages  against 
defendant  for  publisMog  the  fact  of  such  kill- 
ing." 

It  being  admitted  tliat  tbe  article  was  false 
and  untrue,  and  It  being  libelous  per  se,  it 
was  the  duty  of  the  conrt  In  the  charge  to 
tell  the  Jury  that  the  article  was  libelous 
within  Itself.  The  said  assignment  Is  there- 
fore overruled. 

[4,  6]  It  is  complained  in  the  fourth  as- 
signment of  error  that  the  court  erred,  in 
paragraph  3  of  its  general  charge,  in  submit- 
ting to  the  Jury  the  Issue  of  exemplary  dam- 
ages, because'  there  were  no  facts  pleaded  or 
proved  which  authorized  the  recovery  of  ex- 
emplary damages. 

Keeping  in  view  the  admission  of  appellant 
that  the  article,  as  published,  was  false,  and 
bearing  In  mind  the  testimony  of  appellant's 
managing  editor  that  upon  the  face  of  the 
libelous  article  complained  of  appellee  was 
charged  with  the  deliberate  assassination  of 
O'Flel,  and  the  further  testimony  that  the 
paper  knew  that  the  article  complained  of 
came  from  the  sons  of  the  dead  man,  because 
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tbe  article  says  "my  father,"  we  will  examine 
'this  conteutlon  of  appellant. 

The  article  upon  Its  face  was  libelous. 
Xhere  can  be  no  question  that  tbe  charge  ot 
assassination  Is  libelous  per  se.  Therefore 
malice  will  be  inferred. 

As  to  exemplary  damages  in  cases  of  this 
kind,  in  our  state,  a  brief  reference  to  some 
of  the  authorities  will  be  helpful. 

An  eminent  writer  says: 

"In  the  jurisdictions  where  punitiTe  damages 
are  allowed,  there  is  a  difference  of  opinion  as 
to  the  necessity  of  actual  or  express  malice  to 
support  a  finding  of  such  damages,  some  courts 
holding  that  evidence  of  express  malice  is  neces- 
sary, Sbat  the  injury  must  result  from  a  willful 
wrong  or  consciouB  indifference  to  results.  Ibe 
iralice  in  such  cases  may  be  proved  directly  or 
Indirectly,  that  is,  by  direct  evidence  of  evil  mo- 
tive, and  intent,  or  by  legitimate  inferences  to 
be  drawn  from  other  facts  and  drcnmstances 
evidenced  by  evidence  of  personal  ill  will  or 
animosity  on  the  part  of  the  defendant,  or  may 
be  inferred  where  the  li^lousj  article  was 
recklessly  or  carelessly  pubished."  Newell  on 
Slander  and  UbeL  p.  1020;  Davis  v.  Hearst, 
160  Cal.  143,  116  Pac.  530. 

In  the  case  of  King  y.  Sassaman,  54  B.  W. 
305,  the  court  says: 

"The  malice,  to  sustain  an  action  for  ex- 
emplary damages,  may  be  implied  malice — im- 
plied or  inferred  from  the  wrongful  acts  com- 
mitted.   Am.  &  Eng.  Knc  of  Law.  4.33,  Note  1. 

"It  was  held  in  Cotula  v.  Kerr  [74  Tex.  89]  11 
S.  W.  1058  [15  Am.  St,  Rep.  819],  that  the 
malice  necessary  to  exemplary  damages  in  a 
crse  of  libel  might  be  inferred  from  the  ab- 
sence of  probable  cause  for  making  the  publi- 
cation, or  upon  evidence  of  espress  malice.  It 
was  held  in  Beloe  v.  Fuller  [84  Tex.  450]  19  S, 
W.  616  [31  Am.  St  Rep.  75],  that,  if  the 
words  published  were  actionable  per  se,  com- 
pensatory damages'  may  be  recovered  in  the  ab- 
sence of  malice.  It  follows  that,  if  the  charge 
be  made  maliciously,  other  damages  of  a  puni- 
tive character  are  recoverable,  „ 

"In  R.iilroad  Co,  v,  Richmond  [73  Tex.  668] 
11  S.  W,  i>o5  [4  L;  R.  A,  280,  15  Am.  St. 
Rep,  794],  it  is  stated  that  exemplary  damages 
may  be  recovered  in  libel  suits  where  it  is 
shown  that  the  libel  was  published  upon  ex- 
press malice,  but  it  is  not  to  be  infen-ed  that 
It  may  not  be  recovered  upon  implied  malice. 
The  court's  charge  is  correct,  as  far  as  it  con- 
siders authorizing  exemplary  damages  if  the 
words  were  spoken  upon  express  malice:  but  it 
should  have  allowed  damages  upon  malice,  ei- 
ther express  or  implied.  The  language  alleged 
to  have  been  used  cnarged  plaintiff  with  a  want 
of  chastity,  positively  or  in  the  negative,  and  is 
actionable  per  se;  it  being  shown  that  plaintiff 
did  have  the  disease  mentioned,  in  which  case 
the  defenilnnt  accused  her  of  liaving  contracted 
it  from  some  person  other  than  himself.  Zelifif 
V.  Jennings,  61  Tex,  46«." 

In  the  case  of  Fee-ilnger  v.  M  Paso  Times 
Co,,  154  S,  W.  1175,  the  court  qays: 

"Exemplary  damages  are  not  recoverable  un- 
less the  libelous  language  was  instituted  by 
malice.  This  may  be  shown  by  evidence  of  per- 
!^onnl  ill  will  or  animosity  on  the  part  of  the 
df'fendant,  or  it  mny  be  inferred  (italics  ours) 
where  the  libelous  article  was  recklessly  or  care- 
lessly published.  Cotula  v,  Kerr  [74  Tex.  89, 
11  S.  W.  1058,  15  Am,  St.  Rep,  819],  supra; 
King  V,  Sassaman,  54  S,  W.  304;  25  Cyc,  638." 

Continuing,  the  court  says: 
"In  the  one  case  it  is  termed  'express  malice,' 
and  In  the  other  'implied  malice.'     The  distinc- 
tion, however,  is  in  name  rather  than  in  fact, 
and  it  is  mallee  whether  it  be  proven  by  direct 


evidence,  as  in  the  oae  case^  or  infened  bom 

recklessness  or  carelessness  m  the  other,  and, 
whatever  may  be  its  nature,  it  is  the  right  of 
the  defendant  to  offer  in  evidence  any  fsct 
or  circumstance  othern-ise  properhr  admissible 
which  would  tend  to  rebut  any  evidence  of  mal- 
ice offered  by  the  plaintiff." 

In  the  case  of  Pennsylvania  Inm  Worki 
Ca  V,  Henry  Voght  Mach.  Co-  (Ky.)  96  a 
W.  653,  8  U  a.  A.  (N.  S.)  1023,  tbe  court  used 
the  f (blowing  language: 

"In  Courier  Journal  Printing  Co.  v.  Salle«, 
104  Ky.  .S35,  47  S,  W.  228.  it  is  said :  It  most 
be  remembered  that  the  law  always  presumes 
that,  in  the  publication  of  an  article  which  is 
libelous  on  its  face,  it  was  published  with  mali- 
cious intent,  and  this  presumption  remains 
throughout  the  entire  case  until  it  is  rebutted  bj 
proof  of  the  contrary  motive.  In  this  state  in 
all  actions  for  torts,  punitive  damages  are 
allowed  where  the  injury  is  a  result  of  a  wan- 
ton or  grossly  negligent  act.  The  intention  of 
the  person  is  not  a  necessary  ingredioit.  This 
is  especially  true  where  the  words  published  an 
actionable  per  se,'  Newell  on  Slander  &  Iiibd, 
p.  843,  The  letter  in  this  case  bting  Ubeloos 
per  se,  the  presumption  is  that  it  was  published 
with  malicious  intent,  and,  this  question  having 
been  submitted  to  the  jury  under  proper  in- 
structions, they  had  the  right  in  their  discre- 
tion to  find  punitive  damages  against  appel- 
lant." 

We  are  cited  by  appellant  to  tbe  case  of 
Houston  Chronicle  v.  McDavld,  173  S.  W, 
468,  and  we  are  invited  to  compare  tlie  tes- 
timony In  this  case  with  that  in  the  Mc- 
Davld Case  for  the  purpose  taf  dlscov«1ng 
any  distinction  between  the  cases,  so  far  as 
the  Issue  of  exemplary  damages  are  con- 
cerned, and  we  are  asked  by  appellant  to 
examine  the  record  In  this  case  for  the  pur- 
pose of  discovering  any  evidence  which  shows 
a  wrong  done  to  plaintiff  by  defendant  in  such 
a  reckless  and  wanton  manner  as  to  indicate 
an  utter  disregard  of  the  conseQuences. 

In  the  case  of  Houston  Chronicle  Co.  r. 
McDavld,  tbe  court  said: 

"On  this  appeal  we  have  given  the  entire  cfl"* 
a  careful  reconsideration,  and  have  reached  the 
conclusion  that  it  should  be  reversed,  because 
the  testimony  does  not  support  the  verdict  for 
exemplary  damages.  In  order  to  ■recover  such 
damages,  it  was  necessary  for  the  proof  to  show 
actual  or  express  malice.  The  undisputed  tes- 
timony clearly  shows  that  the  agent  of  apr)el- 
lant  who  caused  the  publication  to  be  mside 
was  not  acquainted  with  appellee  or  ids  wife, 
nor  with  dtUer  of  the  parties  to  the  divorcs 
suit,  and  had  no  ill  will  against  either  of  them. 
But  it  is  contended  on  behalf  of  appellee  that 
the  testimony  shows  such  gross  indifferpnoe  to 
the  rights  of  others  on  the  part  of  appellant  as 
amounts  to  a  willful  or  wanton  act,  and  if  it 
docs  it  will  support  the  finding  of  actual  mal- 
ice: but  we  have  been  unable  to  find  any  such 
testimony  in  the  record.  The  proof  shows  Ui»t 
the  copy  or  transcript  trom  which  the  publica- 
tion was  made  was  submitted  by  a  reporter  of 
the  Chronicle  to  Mr,  Gillespie,  the  managing  ed^ 
tor.  It  seems  that  the  document  submitud 
had  the  names  of  the  parties  to  the  divorce  smt 
and  the  specific  court  in  which  that  suit  was 
pending,  and  Mr.  Gillespie,  to  use  his  laagia^e, 
'edited  them  out  of  it.'  In  support  of  their  con- 
tention that  evidence  was  submitted  juEtifying 
a  finding  of  actual  or  express  malice,  counsel  for 
appellee  make  the  following  statement  in  their 
brief:  ' 

"  'Plalntfff  also  offered  in  evidence  on  this  is- 
sue tbe  answers  of  the  witness.  O.  B.  Gillespie 
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to  cro8»-iiiteiToga,torieB  propounded  to  him. 
This  witneea  testified:  "I  do  not  remember  the 
publication  of  anr  other  part  of  the  pleadings 
in  the  suit  of  S^her  t.  Fisher."  The  following 
question  was  prt^onnded  to  the  witness :  "If,  in 
answer  to  direct  interrogatories  proiMunded  to 
you,  you  reply  to  the  effect  and  in  substance 
that,  prior  to  the  publicatloa  of  the  matter  com- 
plained of,  you  did  not  know  Dock  McDavid 
and  wife,  or  their  residence,  and  that  you  have 
had  no  business  dealings  with  them,  or  either 
of  them,  and  that  you  did  not  know  that  they 
were  the  parents  of  Mrs.  Allison,  formerly  Mrs. 
Fisher,  then  please  state  what  efforts,  if  any, 
you  made  to  acquaint  yourself  with  such  mat- 
ters?" His  answer  was :  "I  made  no  efforts 
as  no  names  were  used  In  the  article.  Whether 
I  took  into  consideration,  prior  to  the  publica- 
tion of  the  matter  complained  of,  the  fact  that 
the  matter  so  published  might  reflect  discredit, 
shame,  and  humiliation  upon  the  parties  to 
whom  it  referred,  and  that  npon  the  reading 
thereof  it  might  wound  their  feelings,  and  cause 
them,  or  any  of  them,  mental  distr^  and  an- 
^ish,  *  *  *  I  did  not  consider  the  article  as 
one  identi^og  any  of  the  parties.  Whether  I 
knew,  upon  reading  the  matter  complained  of, 
that  the  paragraph  following  the  words  'an  in- 
herited disposition*  referred  to  the  parents  of 
Mrs.  Fisher,  I  did  not  give  special  consideration 
or  thought  to  any  particular  portion  of  the  ar- 
ticle, as  I  considered  a  story  without  names  en- 
tirely general." 

"  'During  the  course  of  cross-examination  of 
the  witness  C.  B.  Gillespie,  it  was  agreed  that 
In  the  original  answer  filed  by  the  defendant  in 
the  divorce  suit  bf  the  defendant  in  the  case  of 
Fisher  v.  Fisher,  in  which  the  plaintiff  was  the 
daughter  of  Dock  McDavid,  the  words  "her 
mother"  were  not  in  there,  and  that  there  was 
no  reference  to  the  mother  whatever  in  this  an- 
swer purporting  to  be  published  by  the  news- 
paper. The  witness  C.  B.  Gillespie,  on  cross- 
examination,  testified  as  follows:  "I  said  a 
while  ago  that  I  left  the  names  out  as  a  matter 
of  safety.  I  mean  by  that,  •  •  •  well,  safe- 
ty to  the  publLshers.  It  would  have  been  privi- 
I^ed  under  the  law  to  publish  it  with  the 
names.     Whether  that  is  a  matter  of  opinion, 

•  •  •  yon  asked  me  that,  didn't  yon?  As  to 
what  I  mean  by  'safety'  in  leaving  out  the 
names,  whether  I  wanted  to  protect  myself 
against  a  possible  salt  for  damages.  I  cut  out 
the  names  so  that  it  would  not  refer  to  any- 
body in  the  world.  It  might  as  well  have  been 
somebody  in  South  America,  Asia,  or  Africa. 
I  said  I  cut  the  names  out  as  a  matter  of  safety 
to  the  publishers.  As  to  what  I  feared  might 
liappen  to  the  publishers  if  the  names  were  con- 
nected with  the  article,  •  •  •  a  number  of 
things  might  occur.  Ordinary  items  in  the  pa- 
per,   people    come    to    us    and    telephone    us. 

•  •  •  It  requires  space  given  them.  People 
come  in  and  say :  'Well,  you  published  this; 
now  you  must  publish  our  side  of  it.'  It  takes 
up  columns  and  columns  of  space.  We  do  that 
cheerfully  because  we  do  not  want  to  put  any- 
body in  the  wrong  light.  We  want  to  treat 
everybody  exactly  alike,  but  by  the  elimination 
of  the  names  absolutely  I  thought  it  would  place 
the  matter  beyond  anybody  ever  coming  to  see 
if  there  would  be  something  more  about  it. 
That  is  what  I  mean.  Whether  I  thought  only 
°a  question  of  safety  was  involved,  •  *  •  al- 
witys  a  question  of  safety  in  connection  with  lia- 
bility. J  did  not  say  that  I  left  out  the  names 
in  order  to  avoid  a  possible  suit,  for  publishing 
it,  for  damages.  I  nay  there  is  always  a  ques- 
tion of  liability.  We  are  always  looking  out 
for  lawsuits.  Whether  I  realized  that  at  the 
time,  •  •  •  I  realized  that  all  the  time; 
yes,  sir.  Whether  under  ordinary  circum- 
stances. Just  publishing  matters  I  am  priv- 
il^ed  to  publish,  which  I  am  entitled  to  pub- 
lish,  that   I   do   not   have   any   fears   as   uat, 

•  •  •  I  never  passed  on  an  item  in  my  life 
wltbont  applying  the  golden  rule  where  I  feared 
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a  right.  Yes,  I  applied  the  golden  rule  to  this 
artlde.  I  did.  I  treated  those  people  like  I 
wanted  to  be,  if  I  was  la  their  condition.  I 
knew  the  names  referred  to  by  the  reporter 
were  in  ther&  I  did  not  know  the  parties  per- 
sonally. I  had  no  ill  will  against  them  in  the 
world.  I  liad  no  antagonism  against  them.  I 
had  ■  no  interest  in  publishing  anything  that 
might  injure  them.  Whether  I  made  an  in- 
vestigation to  determine  the  standing  of  the 
plaintitC  in   this   suit,   and   that   of   his   wife, 

*  *  *  I  did  not  name  the  plaintiff  in  this  suit, 
or  his  wife.  There  was  no  necessity  for  that 
I  knew  the  article  referred  to  the  mother  of 
the  plaintiff.  I  could  pot  tell  from  the  ar- 
ticle anybody's  name.  The  article  published 
did  not  refer  to  any  plaintiff,  or  defendant,  or 
anybody.  I  did  not  ascertain  who  that  mother 
was,  and  her  standing,  because  we  took  the 
names  out  of  it.  No,  I  did  not  know  that  any- 
body wonld  know,  from  the  reading  of  that  ar- 
ticle, that  it  referred  to  the  mother,  and  that 
they  wonld  know  who  that  mother  was,  or  aft- 
erwards find  out  and  ascertain  by  investigation, 
and  that  it  might  Injnre  them.  I  did  not  know 
that  I  did  not  know  that  it  wonld  injure  any- 
body.   As  to  why  I  wanted  to  be  safe  about  It, 

•  *  •  because  there  might  be  a  difference 
of  opinion  between  them  and  me  about  that  as 
to  that  Whether  I  made  an  investigation  to 
determine  who  the  mother  was,  ♦  •  •  I  cnt 
tho  names  out.  I  made  no  investigation  to  fin^ 
who  the  mother  was.  I  never  did;  no,  sir. 
At  the  time  I  published  that  article,  I  took  in- 
to consideration  the  fact  that  the  article  as  It 
was  published  might  humiliate  and  shame  the 
parties  to  whom  it  actually  did  refer,  and  In- 

inre  them  in  their  good  name  and  reputation, 
always  take  that  into  consideration— those 
facts.  Whether  at  this  time  I  took  it  into  con- 
sideration, •  •  •  I  do  not  think  that  I  went 
into  the  article  any  more  than  to  revise  it,  and 
make  it  refer  to  nobody.  I  do  not  remember 
that  point  I  really  do  not  Yes;  I  know  as 
a  matter  of  fact  that  the  records  of  the  courts 
are  open  to  all  parties.  I  know  that  I  be- 
lieve anybody  who  wishes  to  do  so  can  go  to 
the  courts,  notwithstanding  no  names  are  men- 
tioned, and  find  the  actual  answer,  together 
with  tile  names  of  the  parties  to  the  suit.  I 
believe  that  would  have  been  the  case,  whether 
ther  was  any  publication  or  not  Anybody 
can  go  to  the  courts.  If  anybody  was  interested 
to  find  out  who  the  parties  were  after  seeing  the 
publication,  I  think  that  they  could  go  to  the 
courts  and  ascertain  anything  on  file  at  that 
time.  I  knew  that  at  the  time,  undoubtedly. 
Everybody  knows  that"  Asain :  "Whether,  in 
my  capacity  as  editor,  I  published  any  other  of 
the  proceedings,  the  pleadings  in  the  divorce 
suit  of  Fisher  v.  E'idier,  ♦  •  *  my  recoUeo- 
tion  is  that  we  did  not  publish  anything  in  con- 
nection with  the  divorce  suit  of  Fisher  v.  Fish- 
er. We  published  the  answer  in  the  divorce 
suit  but  it  was  not;  •  •  •  it  had  nothing 
to  say  about  Fisher  v.  Fisher;  nothing  to  say 
about  them  whatsoever.  I  knew  when  we  pub- 
lished it  and  had  knowledge  that  it  was  in  that 
particular  suit"  Again :  "Ordinarily,  and 
usually,  all  court  news  is  published  under  the 
htad  of  'Court  Eoutine.'  Ordinarily,  under  that 
head  we  have  two  or  three  paragraphs  in  re- 
gard to  particular  suits,  which  we  regard  as 
unusual,  calling  attention  to  the  nature  of  the 
suit.  These  are  called  'leads,'  explaining  the 
nature  of  the  suit,  esnecially  if  the  matter  is 
of  unusual  interest.  Whether  it  is  a  very  rare 
thing  for  us  to  publish  the  pleadings,  •  •  • 
we  went  over  that  awhile  ago,  that  particular 
question,  I  think." ' 

"Thfit  statement  is  as  strong  in  appellee's  favor 
as  the  record  vrill  justify ;  and,  in  onr  opinion, 
while  it  might  perhaps  support  a  finding  of  slight 
negligence,  it  falls  short  of  showing  gross  negli- 
gence or  gross  indifference  to  the  rights  of  others. 
On  the  contrary,  the  proof  shows  that  the  man- 
aging editor,  before  authorizing  the  publication. 
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attempted  to  make  sticb  chances  in  It  as  would 

prevent  identification  of  any  persons  therein 
referred  to.  This  effort,  although  it  may  not 
have  been  Buccessful,  shows  clearly  that  the 
managing  editor  was  not  guilty  of  groea  indif- 
ference or  willful  or  wanton  wrong.  Nor  is  it 
any  answer  to  this  to  say  that  in  exercising  the 
care  referred  to  Mr.  GiU^pie  was  merely  at- 
tempting to  avoid  a  libel  suit.  A  willful  or  wan- 
t<ni  act  or  gross  indifference,  as  used  in  the  defi- 
nition of  'malice,'  means  an  act  done  with  the 
specific  intention  to  injure  the  person  that  was 
injured,  or  an  act  done  with  such  utter  reck- 
lessness as  to  indicate  a  disregard  of  conse- 
quences. The  act  here  complained  of  was  done 
in  due  course  of  business.  That  business  was 
the  publication  of  a  daily  newspaper;  and, 
no  doubt,  the  duties. -of  the  managing  editor  of 
4uch  a  publication  are  not  only  arduous,  but 
the  very  nature  of  the  business  requires  them, 
in  many  instances,  to  be  performed  with  great 
celerity.  By  a  given  hour  the  editorial  depart- 
ment must  furnish  sufficient  copy  to  fill  a  desig- 
nated amount  of  space  in  each  issue  of  the  pa- 
per; and  therefore  it  Is  no  doubt  true  that,  on 
many  occasions,  that  department,  and  especial- 
ly the  managing  editor,  is  compelled  to  work  in 
haste.  But,  notwithstanding  these  facts,  as 
stcted  before,  the  testimony  shows  that  in  this 
case  the  managing  editor  made  an  effort  to  have 
the  publication  In  question  couched  in  such 
language  as  would  prevent  identification  of  the 
persons  therein  referred  to;  and  the  effort  so 
made,  though  it  may  not  have  been  successful, 
neaativea  the  charge  of  groti  negligence  or  in- 
difference. (Italics  ours.)  Nor  was  sucdi  wrong- 
ful conduct  shown  by  the  fact  that  tiie  editor 
made  no  effort  to  ascertain  more  than  he  then 
knew  concerning  Mrs.  BMsher,  the  plaintiff  in  the 
divorce  suit,  or  Mr.  and  Mrs.  MdDavid,  her 
father  and  mother.  The  proof  that  he  did  not 
know  them  and  never  had  any  dealings  with 
them  was  pertinent  for  the  purpose  of  nega- 
tiving^  the  existence  of  ill  will;  and  the  fact 
that,  if  he  had  waited  and  attempted  to  do  so, 
he  might  have  atoertained  (italics  ours)  more 
about  them,  does  not  prove  gross  indifference 
or  a  willful  purpose  to  injure  them. 

"So,  our  conclusion  is  that  the  assignments 
of  error  which  present  the  contention  that  the 
testimony  does  not  support  a  finding  of  actual 
or  express  malice  must  be  sustained." 

In  the  Instant  case,  the  libelous  article 
complained  of  having  heretofore  been  set  out, 
and  the  admission  that  it  was  false  and  un- 
true, the  plaintiff  Introdneed  evidence  that 
the  appellant,  on  August  13,  1914,  which  was 
ten  days  prior  to  the  publication  of  the  al- 
leged libelous  article,  published  an  article 
which  shows  on  its  face  that  on  said  13th 
day  of  August,  1914,  the  appellant  was  in- 
formed and  well  knew  tbat  appellee  acted  In 
bis  own  self-defense  at  the  time  he  killed 
John  J.  OTiel,  and  that  appellant  was  fully 
aware,  even  In  detail,  as  to  how  the  homicide 
occurred,  and  that  appellant  was  well  aware 
of  the  fact  that  appellee  was  not  lying  in 
wait  for  the  said  John  J.  O'FIel,  and  that  ap- 
pellee was  not  In  any  manner  secreted  or  hid- 
den from  the  said  O'FIel  at  the  time  of  the 
homicide;  but,  on  the  contrary.  It  Is  claimed 
said  article  shows  on  the  date  last  mentioned 
appellant  was  Informed  and  well  knew  that 
the  said  O'FIel  was  the  aggressor,  and 
brought  on  the  difficulty  which  resulted  in 
his  death,  and  that  he  attacked  and  several 
times  fired  his  pistol  at  the  appellee  before 
appellee  attempted  to  defend  biioself  against 
such  assault. 


Kow,  as  sustaining  this  omtention,  we  set 
ont  the  greater  portion  of  said  article,  which 
Is  as  follows: 

"John  J.  O'FIel  Shot  and  Killed  at  Beaamrat 
"Special  to  the  Chronicle. 

"Beaumont,  Texas,  August  13.— John  J. 
O'Fiel,  a  lawyer,  64  years  old,  was  shot  and 
killed  late  yesterday  afternoon  in  the  entrance  to 
the  store  of  Willis  O.  Blanton  on  Pearl  street 
B.  E.  Qulnn,  a  real  estate  dealer,  was  shot 
through  the  right  lung  and  received  a  flesh 
wound  across  the  back.  He  is  at  the  Sisters' 
Hospital  and  physicians  state  that  he  has  • 
fair  chance  to  recover.  The  duel  took  ^lace  at 
a  time  when  the  street  was  thronged  with  peo- 
ple, and  created  a  great  deal  of  excitement. 
Pistols  were  used  and  from  six  to  eight  shots 
were  fired,  l^e  body  of  Mr.  O'Fiel  was  sent  to 
Widiita  Falls,  where  the  funeral  and  burial  will 
take  place. 

"lie  law  offices  of  the  decedent  and  his  son, 
David  O'E^el,  are  on  the  third  floor  of  the  Tem- 
perance building  and  Mr.  Quinn  had  his  offices 
on  the  same  floor.  The  two  men  had  a  slight 
disagreement  over  some  small  matter  and  earher 
in  the  afternoon  they  had  met  in  the  lobby  of 
the  Temperance  building  and  after  exchanging 
a  few  words  they  became  angered. 

"Quinn  was  Standing  on  Ourb. 

"When  the  shooting  began,  Mr.  Quinn  was 
standing  on  the  curb  in  front  of  the  lobby  in  the 
Temperance  building,  talking  (o  three  friends. 
Mr.  O'Fiel  was  first  seen  by  a  number  of  people 
to  start  from  the  west  side  of  the  street  in  the 
vicinity  of  the  Caswell-Preston  drug  store.  He 
crossed  at  an  angle  which  brought  liim  about 
opposite  the  Quinn  party.  As  ue  reached  the 
middle  of  the  street  he  drew  a  pistol  and  fired. 

"Mr.  Quinn  turned  and  ran  toward  the  Blanton 
store,  missed  the  entrance  and  threw  both  hands 
against  the  wall.  In  the  next  instant  he  ran 
into  the  store.  Meanwhile  Mr.  O'FIel  was  mov- 
ing toward  Quinn  and  firing.  Quinn  passed  into 
the  store  and  went  behind  a  table  of  dothing, 
and  turned  there  and  began  firing.  Mr.  O'E^el 
fell  in  the  entrance  of  the  Blanton  stores  Mr. 
Quinn  ran  out  of  the  store  and  went  into  the 
store  next  door  and  was  later  removed  to  the 
hospital. 

"A  number  of  physicians  came  to  the  assist- 
ance of  Mr.  O'Fiel,  but  be  died  within  a  few 
minutes  and  did  not  speak  after  he  feU.  The 
physicians  and  others  who  examined  Mr.  O'Fiel 
were  unable  to  find  the  bullet  wound  for  some 
time,  and  eventually  could  find  no  other  trace 
of  the  bullet  than  in  the  left  arm  just  below 
the  shoulder.  It  did  not  appear  tbat  this  would 
cause  death  and  continued  examination  failed 
to  reveal  any.  other  wound.  £^ally,  however, 
the  physicians  asserted  that  life  was  extinct  and 
the  body  was  removed  to  the  undertaker's. 
There  a  more  careful  examination  of  the  wound 
disclosed  that  the  bullet  had  entered  the  left 
arm  just  below  the  shoulder  and  had  passed 
into  the  body  and  probably  thru  the  lungs.  It 
is  believed  that  an  artery  was  severed  and 
that  internal  hemorrhage  caused  death. 

"Twice  Hit  with  BuUeta. 
"At  the  hospital  it  was  ascertained  that  Mr. 
Quinn  had  been  twice  hit  with  bullets.  <3ne' 
bullet  had  passed  across  his  back  and  twice  cut 
the  flesh  just  over  the  shoulder  blad^  nie 
other  bullet  passed  into  the  body  penetratinc 
the  lower  part  of  the  right  lung,  ^e  physi- 
cians were  unable  to  make  definite  answer  as  to 
wheUier  this  bullet  entered  the  back  or  the 
breast,  or  whether  there  were  two  bullets,  one  en- 
tering the  breast  and  the  other  the  back.  The 
wound  in  the  breast  might  have  been  caused  by 
something  other  than  a  bullet,,  and  if  so,  the 
bullet  which  entered  the  back  is  still  in  the 
body.  It  may  be  that  the  bullet  passed  through 
and  through  the  body,  and  in  that  event  t»« 
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phjraidaB*  coold  not  say  whether  It  entered  from 
the  hetk  or  the  breast.  The  wound  waa  not 
probed  and  only  a  thorough  examination  later 
will  disclose  the  exact  condition  of  the  wound. 
"Mr.  Quinn  withstood  the  shock  well  and  after 
the  wounds  were  dressed  his  condition  was 
reported  good  and  his  chances  for  recovery  were 
pronounced  good.  There  is  danger  of  compli- 
cations from  a  wound  in  the  lung,  but  these  can 
not  be  forecast  or  anticipated." 

The  testimony  shows  that,  at  the  time  ap- 
pellee killed  John  J.  O'Flel,  appellant  had  a 
regular  reporter  and  representatlTe  tn  the 
dty  of  Beaumont,  who  regularly  gathered 
and  reported  news  items  to  appellant.  This 
reporter  was  in  the  dty  of  Beaumont  on  the 
day  of  the  homldde,  and  was  there  also  on 
the  day  of  the  habeas  corpus  hearing,  repre- 
senting the  paper  as  Its  reporter  and  agent 

The  witnesses  to  the  shooting,  it  appears 
fr<Hn  the  record,  most  of  them,  are  residents 
of  the  dty  of  Beaumont,  and  their  places  of 
business  ace  on  Pearl  street,  upon  which  said 
street  the  shooting  occurred.  All  of  the  wit- 
nesses, so  far  as  can  be  ascertained  from  the 
record,  were  easily  accessible. 

As  above  shown,  appellant's  reporter  In- 
formed appellant,  prior  to  the  publication  of 
the  alleged  libelous  artlde,  as  to  how  the 
killing  of  OFlel  came  about.  It  seems  that 
be  had  talked  with  a  number  of  witnesses  to 
tbe  shooting,  and  made  up  his  report  of  the 
same.  Mr.  Olllesple,  the  managing  editor, 
testified  that  he  did  have  a  reporter  and  rep- 
resentative In  Beaumont  at  the  time  of  the 
killing  of  O'Flel  by  plaintiff,  whose  duty  It 
was  to  furnish  such  news  to  appellant,  and 
sadi  reporter  was  In  a  position  to  learn  how 
the  killing  occurred,  and  that  Is  tbe  way  the 
paper  gets  the  news. 

Quoting  from  bis  testimony  further,  Mr. 
OlUesple  stated: 

"Bat  if  the  article  is  false  and  untrue,  then 
the  artide  is  libelous  on  its  face.  •  *  •  Ac- 
cording to  the  two  boys'  version  of  the  trouble, 
the  article  does  charge  Quinn  with  the  delib- 
erate assassination  of  O'Fiel.  It  would  seem, 
according  to  their  version  of  that,  it  does  charge 
that.  My  paper  published  that  artide,  but  I 
didn't  know  anything  about  it.  The  paper  knew 
that  the  article  came  from  the  sons  of  the  dead 
man,  because  the  article  says  'my  faUier.'  I 
know  now  that  the  article  misstated  the  facts, 
but  I  didn't  know  it  before  it  waspablished,  be- 
cause I  didn't  read  the  article.  The  killing  oc- 
curred 11  days  before  the  publication  of  the 
artide  from  the  two  O'Fiel  boys,  and  during 
tiiat  time  we  had  a  representative  of  the  Cbron- 
ide  In  Beaumont.  *  *  *  I  was  in  Houston, 
but  we  had  a  reporter  and  representative  there 
to  furnish  the  news  to  ns,  and  be  was  in  a  po- 
sition to  learn  how  tbe  thing  occurred.  I  do  not 
admit  that  the  article  shows  on  its  face  a  de- 
liberate assassination  of  John  J.  O'Fiel,  by  Mr. 
Qninn,  but  I  admit  that  the  two  boys  make 
out  that  kind  of  statement.  The  article  didn't 
Impress  me  as  being  anything  important  I 
did  not  pass  on  the  artide  before  it  was  publish- 
ed, and  have  no  idea  what  the  nan  that  took 
It  to  the  composing  room  thought  about  It  I 
cannot  tell  what  I  wonld  have  done  if  I  had 
seen  the  article  before  it  was  published,  wheth- 
er I  wonld  have  let  it  go  in  the  paper  in  that 
form  or  not  If  that  article  had  been  brought 
to  me  personally,  my  objection.  If  I  had  made 
•acta,  would  have  been  that  it  was  controversial 
in  its  nature,  and  calculated  to  make  it  see- 


essary  for  ns  to.pnblish  a  reply  from  Mr.  Qnton, 
and,  whenever  you  publish  an  artide  ui  the  pa- 
per and  somebody  challenges  it  it  goes  to  dis- 
crediting the  accuracy  of  the  paper  to  that  ex- 
tent I  might  have  found  other  objections  to 
it  but  I  can't  tell  you  whether  I  would  have  or 
not ;  can't  say  what  I  would  have  done." 

It  will  be  noted,  and  tbe  testimony  shows, 
that  Mr.  Gillespie  did  not  attempt  to  deny 
knowledge  of  tbe  facts  connected  with  the 
killing  of  O'FM  by  plaintiff,  as  published  in 
appellant's  paper  on  August  13,  1014,  nor  did 
be  testify  that  he  had  any  reason  to  doubt 
the  truth  of  tbe  statements  made  In  said  ar- 
tide of  August  IS,  1914,  said  statements  be- 
ing sent  by  the  reporter  of  bis  paper,  and 
showing  that  appellee  was  justified  in  kill- 
ing O'Flel,  and  contradicted  the  libelous  arti- 
de of  August  23d,  following.  It  will  be  not- 
ed further  that  Mr.  Gillespie  stated  that  tbe 
paper  knew  that  the  libelous  artide  came 
from  tbe  sons  of  the  dead  man;  that  the 
statements  in  said  libelous  article  did  not  ap- 
pear to  Mr.  Gillespie  as  being  Important. 
Nothing  in  the  record  appears  showing  that 
any  effort  was  made  before  publishing  tbe 
libelous  artide  to  verify  its  statements,  tbe 
paper  having  doubtless  in  its  own  flies  the 
statements  made  by  its  reporter  and  repre- 
sentative in  Beaumont 

Upon  comparison  of  the  Instant  case  and 
tbe  McDavid  Case,  it  will  readily  occur,  to, 
perhaps,  any  one,  that  there  is  a  vast  amount 
of  differ^ice.  In  tbe  MdDavld  Case  great 
care  and  caution  was  ezerdsed  by  tbe  news- 
paper, and,  if  there  was  any  negligence  what- 
ever, tbe  same  was  very  slight 

In  tbe  Instant  case,  the  true  facts,  as  shown 
by  tbe  preliminary  examination,  were  in  pos- 
session d  tbe  appellant  We  do  not  believe 
that  tbe  fact  that  tbe  managing  editor  did 
not  authorize  tbe  publication  of  tbe  artide, 
and  that  the  paper  was  not  actuated  by  a 
feeling  of  111  will,  would  excuse  tbe  infer- 
ence of  implied  malice.  But  no  care  what- 
ever seems  to  have  been  exercised,  and  tbe 
jury  In  the  case  .were  authorized  to  infer 
that  tbe  appellant  was  grossly  negligent  and 
sbowed  a  reckless  disregard  of  appellee's 
rights,  indicating  an  entire  disregard  of  tbe 
consequences  that  might  follow  from  tbe  pub- 
lication of  said  artide.  At  least,  it  was  a 
question  of  fact  for  the  jury  trying  the  case, 
it  was  their  province  to  pass  upon  tbe  cred- 
ibility of  the  witnesses,  to  judge  of  the 
weight  and  value  of  their  evidence,  and  their 
province  to  take  Into  consideration  the  fact 
that  Mr.  Gillespie  was  an  Interested  witness, 
and  to  consider  aU  the  facts  and  circumstanc- 
es and  Inferences  in  passing  upon  this  ques- 
tion. 

We  believe  that  tbe  Issue  of  exemplary 
damages  was  raised  by  the  evidence,  was 
properly  submitted  to  tbe  jury,  and  that 
therefore  tbe  above  assignment  should  be 
overruled. 

[I]  Tbe  appellant  complains  that  tbe  court 
erred  In  paragraph  3  of  its  general  charge, 
in  permitting  plaintiff  to  recover  exemplary 
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damages,  'if  the  ixay  shonld  find  that  the 
defendant  was  guilty  of  gross  negligence 
toward  plaintiff  in  publishing  and  circulat 
Ing  said  article,"  thereby  wholly  ignoring  the 
issue  of  actual  malice  as  a  necessary  in- 
gredient to  the  recovery  of  exemplary  dam- 
ages. 

The  charge  of  the  court  on  this  matter  was 
aa  follows : 

"Yon  are  instructed  that  if  you  shall  beliere 
from  the  evidence  that  the  defendant,  in  publish- 
ing and  circulating  said  article  complained  of  by 
the  plaintiff,  was  gruilty  of  gross  negligence  to- 
ward the  plaintiff,  then  in  addition  to  such  ac- 
tual damages  as  you  may  allow  plaintiff,  as  here- 
inbefore explained,  yon  may,  in  addition  thereto, 
allow  him  such  further  sum  by  way  of  exem- 
plary or  punitory  damages,  as  you  may  deem 
proper  to  allow  under  the  facts  and  circumstanc- 
es in  evidence  before  you. 

"By  the  expression  'gross  negligence,'  as  here- 
in used,  is  meant  that  the  publication  and  cir- 
culation of  said  article  by  the  defendant  was 
done  in  such  manner  and  under  such  circum- 
stances as  to  show  a  reckless  disregard  on  the 
part  of  the  defendant  towards  the  rights  of  the 
plaintiff,  and  so  wholly  without  care  as  to  indi- 
cate an  entire  disregard  of  the  consequences  to 
plaintiff  that  might  follow  from  the  publica- 
tion and  circulation  of  said  article." 

If  the  publication  and  circulation  of  the 
article  was  done  In  such  manner  and  under 
such  circumstances  as  to  show  a  reckless 
disregard  on  the  part  of  the  defendant  to- 
wards the  rights  ot  the  plaintiff,  and  so  whol- 
ly without  care  as  to  Indicate  an  entire  dis- 
regard of  the  consequences  to  plaintiff,  then 
the  Jury  were  authorized  under  the  law  to 
infer  malice,  for  in  law  a  reckless  disregard 
and  an  entire  want  of  care  on  the  part  of 
the  plaintiff  would  amount  to  gross  negli- 
gence, which  is  equivalent  In  law  to  actual 
malice.    The  said  assignment  Is  overruled. 

The  sixth  assignment  of  error  complains  of 
the  court's  charge  as  not  haTing  given  a  cor- 
rect definition  of  the  term  "gross  negligence." 
The  said  assignment  is  overruled. 

Complaint  Is  made  by  the  appellant,  In  Its 
seventh  assignment  of  error,  of  the  court's 
action  in  refusing  to  give  defendant's  spe- 
cial charge  No.  1,  which  was  a  peremptory 
Instruction  to  find  in  favor  of  defendant  for 
exemplary  damages,  for  lack  of  evidence  to 
sustain  stidi  issue. 

What  .we  have  said  heretofore  disposes  of 
this  assignment    It  Is  therefore  overruled. 

[7]  By  the  eighth  assignment,  the  action  of 
the  lower  court  is  challenged  In  refusing  to 
give  defendant's  special  charge  No.  3,  which 
gave  a  definition  of  actual  malice;  it  being 
complained  that  the  general  charge  was  si- 
lent on  that  Issue,  and  the  plaintiff  having 
pleaded  that  defendant  was  guilty  of  actual 
malice  in  making  the  publication. 

The  said  assignment  Is  overruled. 

By  the  ninth  assignment,  the  verdict  of  the 
jury  is  assailed  as  being  contrary  to  the  law 
and  the  evidence,  for  the  reason  that  there 
was  no  evidence  in  the  case  upon  whitdi  the 
Jnry  could  properly  base  a  finding  against 
the  defendant  for  exemplary  damages. 

Under  the  facts  of  the  case,  we  believe  the  \ 


jnry  .were  authorized  in  tbeir  flndins  agahut 
appellant  for  exemplary  damages. 

[8]  By  the  tenth  assignment,  complaint  Is 
made  that  the  actual  damages  found  were 
grossly  excessive  and  without  sufficient  evi- 
dence to  support  it ;  the  fiicts  showing  no  bi- 
Jury  to  appellee's  business,  and  showing  a 
prompt  retraction  and  vindication  of  plaintiff 
by  defendant 

From  the  record  before  us,  we  find  nothing 
to  show  that  the  Jury  was  actuated  by  any 
Improper  motive,  and,  they  having  found  a 
verdict  against  the  appellant  for  the  sum  of 
$4,000  actual  damages,  we  are  not  prepared 
to  say  that  the  same  was  excessive. 

This  assignment  is  therefore  overruled. 

By  the  eleventh  assignment  of  error,  the 
verdict  of  the  Jury  is  challenged  as  I>eing  so 
grossly  excessive  as  to  show  tliat  it  was  the 
result  of  passion  or  prejudice  'superinduced 
by  the  injection  in  the  pleadings,  in  the 
court's  charge,  and  in  argument  of  plalntiCs 
counsel. 

We  find  nothing  In  the  record  to  bear  oot 
the  contention  of  appellant  Therefore  tUs 
assignment  la  overruled. 

Finding  no  error  in  the  record,  this  case 
is  In  all  things  affirmed. 

It  is  so  ordered. 

CONLEY,  O.  J.  (dissenting).  I  am  of  the 
opinion  that  the  verdict  of  the  Jury  in  this 
case  for  actual  damages  is  grossly  excessive, 
and  without  sufficient  evidence  to  support 
and  maintain  the  amount  awarded.  The  rec- 
ord shows  that  the  appellant  made  a  prompt 
retracti<»i  through  Its  paper,  a  Sunday  edi- 
tion, of  the  libelous  article,  about  appellee^ 
and  the  fact  is  undisputed  that  the  appellee, 
by  reason  of  such  article,  has  suffered  no 
injury  to  his  business,  nor  any  substantial 
damage  to  his  reputation.  After  the  publi- 
cation of  the  O'Flel  article,  the  record  showa 
that  the  appellee  wrote  to  appellant  the  fol- 
lowing letter : 

"Beaumont,  Tex.,  August  28,  1814. 

"Mr.  Marcellus  B.  Foster,  President  Houston 
Chronicle  Publishing  Co.,  Houston,  Tex.— Dear 
Sir:  I  respectfully  call  your  attention  to  a  pab- 
lication  on  page  42  of  the  Chronicle  of  Sunday, 
August  23,  1014,  beaded  'An  Explanation,'  and 
signed  'Ehidley  O'Fiel,'  'David  O'KeL' 

"Even  a  cursory  perusal  of  that  publicatiaii 
will  certainly  convince  you  that  it  is  libelous. 
Doubtless  you  would  have  published  a  commani- 
cation  from  me  controverting  the  statements 
contained  in  that,  but  I  depended  upon  the 
sworn  testimony  in  the  case,  taken  from  the  rec- 
ord of  the  court,  to  dispute  such  uncorroborated 
accusatioiis,  based  entirely  upon  hearsay  state- 
ments. I  am  somewhat  disappointed,  however, 
to  read  in  tbe  Chronicle  of  August  27,  page  12, 
a  very  general  report  of  the  facts  proven  in  the 
habeas  corpus  hearing,  after  the  specific  allega- 
tions of  lying  in  wait,  etc.,  published  against  ma 
in  the  Chronicle  of  August  23d.  Tb^  court 
stenographer  t0(A  the  testimony,  and  I  respect- 
fully refer  you  to  that  of  the  witnesses,  Obaa. 
Abbott,  John  H.  Brooks,  Officer  Bailey  and  B. 
E.  Quinn,  which  was  corroborated  by  a  nomber 
of  other  witnesses.  The  publication  of  wbich 
I  complain  was  made  in  a  Sunday  Chronicle 
to  give  the  widest  circulation  of  U  in  a  great 
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metropolitan  foanaL  I  believe  that  you  will 
correct  the  injury  done  me  in  your  paper  by 
publishing  in  Sunday's  issue  the  testimony  of 
the  prindpal  witnesses  whom  I  have  named 
herein.  The  testimony  of  the  many  other  wtt- 
nesses    was  -likewise   corroboratiTe. 

"Yours  very  truly,  [Signed]  B.  B.  Quinn." 

In  lesponse  to  this  letter,  the  following 
tetter  was  sent  by  the  assdatant  general  man- 
ager of  the  Houston  Chronicle  Company  to 
Ml.  Qulnn: 

"AnpiBt  81,  1914. 

"Mr.  B.  B.  Qulnn,  Beaumont,  Tex.— Dear  Sir: 
Tour  letter  of  August  28th  to  Mr.  M.  E.  Fos- 
ter came  to  hand  Saturday  afternoon,  August 
29th.  In  his  absence  from  the  city  on  receipt 
of  this  letter,  we  immediately  called  up  the 
Beaumont  correspondent  and  asked  him  to  get 
us  a  copy  of  the  evidence  which  you  outline, 
and  which  he  forwarded  to  us  by  special  de- 
livery. In  the  meantime,  we  ask  you  to  send  a 
copy  of  the  evidence,  or  a  copy  of  a  newspaper 
in  which  it  appeared.  We  are,  of  course,  very 
flad  to  publish  this  evidence,  and  thank  you 
for  your  cordial  letter. 

"Yours  truly,    , 

"Assistant  General  Manager, 

"Houston  Chronicle  Publishing  Company." 

On  August  29,  1914,  the  Houston  Chronicle 
sent  Mr.  B.  B.  Qulnn  the  following  telegram, 
the  same  also  being  In  response  to  the  let- 
ter written  by  Mr.  Qnlnn  on  the  28tb  Inst: 
"Houston,  Texas,  August  29,  1914. 

"Mr.  B.  B.  Quinn,  Beaumont,  Texas.  Please 
send  under  special  delivery  to-night  copy  of  evi- 
dence mentioned  in  your  letter  to  Mr.  Foster. 
If  this  evidence  appeared  in  any  Beaumont  pa- 
per, just  mail  ua  clipping  under  special  deliv- 
ery. The  Houston  Chronicle." 

In  reply  to  this  telegram,  Mr.  Quinn  sent 
the  following  telegram  t«  the  Honston  Chron- 
icle: 

"Beaumont,  Texas,  August  29,  1914. 

"The  Houston  Chronicle,  Houston,  Texas. 
Am  sending  clipping  by  special  delivery,  which 
gives  a  part  of  the  evidence.  Save  half  a  page 
for  me.  B.  B.  Qvinn." 

On  Sunday,  August  80,  1914,  the  Honston 
Chronicle  Company  published  Mr.  Qulnn's 
testimony,  and  made  a  full  and  complete  ex- 
oneration of  Mir.  Qulnn.  That  article  was 
prominently  headed  "B.  B.  Qulnn  Exoner- 
ated," and  then  proceeded  as  follows: 

'District   Judge   Orders   His   Discharge   After 

Hearing  on  Habeas  Corpus  Writ  ■ 

at  Beaumont. 

"Beaumont,  Texas,  Aug.  29.— Testimony  exon- 
erating B.  B.  Quinn  charged  with  the  killing 
of  John  J.  O'Fiel,  was  offered  at  a  writ  of  ha- 
beas corpus  hearing  before  District  Judge  W. 
H.  Davidson.  As  a  result  of  the  hearing  Judge 
Davidson  held  Quinn  blameless  in  the  encounter 
and  ordered  his  complete  discharge  from  custody. 

"Quinn  was  represented  by  Colonel  A.  J'.' 
Houston,  and  County  Attorney  Marvin  Scur- 
'  lock  represented  Uie  state.  Mo  evidence  was  pre- 
sented by  the  state  and  no  argument  was  made 
at  the  conclusion  of  the  testimony.  Mr.  Scur- 
lock  stated  that  the  evidence  showed  as  clear  a 
case  of  self-defense  as  could  be  established,  and 
the  court  immediately  pronounced  the  verdict: 
'The  defendant  is  discharged.' 

"The  hearing  was  concluded  with  the  testi- 
mony of  Quinn  in  his  own  behalf.  Excepting 
for  questions  propounded  by  his  attorney ^  Quinn 
began  his  recital  with  the  incident  whidi  caused 
the  first  interruption  of  the  friendship  between 
Qoinn  and  Judge  O'Flel  and  continued  with  a 
uirly  well  connected  narrative  on  down  to  the 


shooting  and  up  to  the  time  he  rellnqnished  Ua 
pistol  to  Police  Officer  Bailey  in  the'Abelman 
harness  store.  While  there  was  much  detail  in 
Quinn's  story  not  heretofore  published,  his  testi- 
mony did  not  vary  in  the  main  facts  of  the 
shooting  affray,  save  in  oneparticular,  where  it 
was  stated  that  Judge  O'Fiel  backed  into  the. 
elevator  after  their  brief  encounter  in  the  lobby 
of  the  Temperance  building  early  in  the  after- 
noon. Ilie  testimony  shows  that  Quinn  backed 
through  the  lobby  until  he  got  into  the  elevator 
and  ran  the  car  up  to  the  third  floor  himself, 
leaving  Judgs  O'Fiel  in  the  lobby. 

"Start  of  the  Trouble. 

"Beginning  at  what  he  described  as  the  start- 
ing of  the  bad  feeling  between  himself  and  Judge 
O'Fiel,  Mr.  Quinn  said  that  it  was  in  Jime  that 
he  found  a  purchaser  for  a  piece  of  Sour  Lake 
oil  land  owned  by  Judge  O'Biel.  The  deal  went 
to  the  extent  of  the  prospective  purchaser  put- 
ting up  earnest  money.  Subsequently  the  deal 
fell  through  and  Qulnn  claimed  that  a  commis-. 
si4Hi  was  due  him  for  finding  the  purchaser.  At 
the  same  time  the  deal  fell  through,  Quinn  said, 
there  was  a  little  difBculty  in  Judge  CFiel's 
office,  when,  he  said,  Judge  O'Fiel  threatened  to 
throw  an  inkstand  at  him,  and  pushed  him  out 
of  the  office.  From  that  time  on,  Quinn  said, 
O'Fiel  did  not  look  at  him. 

'"Quinn  filed  suit  on  July  29th  against  Judge  ' 
O'Eiel  for  the  commission. 

"A  tew  days  before  the  tragedy  it  appeared  to 
Quinn,  he  said,  as  though  Judge  O'Fiel  was  in- 
clined to  speak.  On  one  or  two  occasions,  Quinn 
said,  he  had  nodded  at  the  judge  as  they  passed. 

"Meet  in  the  Lobby, 

"Coming  to  the  day  of  the  tragedy  Quinn  said: 

"  'About  1  o'clock  on  that  day  I  met  him  as  I 
was  going  to  the  post  office.  I  said,  "How  do 
you  do  Judge?"  and  he  went  on  and  didn't 
speak.  As  1  returned  from  the  post  office  he 
was  leaning  up  against  the  entrance  there  of 
the  Temperance  building  and  I  came  along  about 
the  entrance  gcnn^  to  my  office,  and  he  called 
me.  He  was  talking  to  M.  A.  McKnight,  and 
when  I  started  to  go  by,  he  said,  "Say  Quinn, 
oome  here,"  and  advanced  toward  me. 

"  'I  walked  toward  him  and  he  came  along 
and  commenced  to  curse  me  and  said,  "Damn 
you,"  and  he  stuck  liis  finger  right  up  in  my  face 
and  told  me  never  to  speak  to  him  again.  I  had 
already  taken  all  I  thought  X  could  take  from 
any  man ;  he  had  already  kicked  me  out  of  his 
office,  and  when  he  came  up  and  pointed  bis  fin- 
ger In  my  face  and  commenced  cursing  me  on 
the  street  I  liit  at  him,  and  when  he  ran  at  me 
with  his  knife,  I  kicked  him.  In  the  meantime 
I  had  a  little  knife — I  think  I  have  it  now— and 
when  I  was  getting  that  little  knife  out  be  ran 
at  me  with  his  and  I  kicked  him  off.  I  didn't 
want  to  hurt  him  very  bad  anyway.  About  that 
time  McKnight  grabbed  him,  but  McKnight  was 
a  small  fellow  and  couldn't  hold  him,  and  he 
kind  of  dragged  McKnight  on  with  him  and 
came  toward  me  with  the  knife.  I  was  going 
to  the  elevator  and  had  got  pretty  near  back  to 
the  elevator  and  some  foUow  shoved  me  back  to 
the  elevator.  I  don't  know  who  the  fellow  was. 
There  was  no  boy  there  with  the  elevator.  I 
supposed  the  power  was  off.  By  that  time 
Judge  O'l^el  ran  bade  with  his  knife  like  he 
was  coming  into  the  elevator,  and  when  he  did 
that  I  kicked  him  again.  Just  then  some  fellow 
said,  "Shut  the  door  and  go  on  up,"  and  I  shut 
the  door.  I  didn't  know  whether  the  power  was 
on  or  off,  and  I  just  tried  it  and  went  on  up  to 
my  office. 

^'  'I  think  1  hit  him  a  back  handed  lick  with 
my  left  hand.  That  was  the  hand  nearest  him. 
I  am  pretty  sure  that's  how  I  struck  him,  be- 
cause I  had  a  little  skin  rubbed  off  my  fist  I 
stepped  bat^  to  see  what  he  would  do.  If  he 
was  going  to  fight  I  could  brace  myself  and  get 
a  good  solid  li«  on  him.  I  was  backing  away 
all  the  time.' 
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"DUBcolty  with  Dave  O'FieL 
"  'Al>oat  twenty  or  thirty  minatea  after  that, 
DftTe  O'Fiel  came  down  to  the  office.  I  waa 
fizinK  to  arrange  aome  paper*  and  I  had  my 
aide  turned  to  the  door.  He  ruahed  in  and  oodm 
after  me  and  hit  me  before  I  knew  he  waa  in 
the  office  at  alL  Then  we  liad  it  round  and 
round  up  there.  We  clinched  and  fell  and  rolled 
around  the  office  there,  lliree  or  four  fellow* 
came  there  and  pried  us  apart.  I  don't  think 
either  one  of  us  was  hurt.  When  they  pried  us 
apart  and  I  got  up  this  automatic  was  laying  on 
the  floor.  I  asked  a  young  fellow — I  grabbed  it 
aa  soon  as  I  saw  it — I  said,  "Whose  gun  is 
this?"  He  said,  "I  jerked  it  out  U  Dave 
(yFiel's  pocket."  Dave  O'Fiel  was  standing 
right  on  the  inside  of  the  door;  V.  A.  Collins 
and  Fred  Jennigan  and  I  think  a  man  named 
Sessler  that  works  for  the  Texas  Ckimpany,  and 
a  half  dozen  were  in  there. 

"  'A  young  fellow  who  was  in  my  office  went 
down  on  the  street  and  he  came  back  in  a  little 
while  and  said  he  beard  Mr.  O'Fiel  making  some 
threats  down  there,  and  he  said  he  waa  out  try- 
ing to  get  a  gun.  He  said,  "Yon  had  better 
look  out."  I  went  right  straight  and  pnt  my 
gun  on.  I  had  one  lying  right  uere  on  the  desk 
and  I  armed  myself  and  I  went  down  on  the 
street  I  was  fixing  to  go  and  see  a  fellow  about 
selling  a  lot.  I  expected  to  find  him  at  the 
Weller  racket  store.  I  think  I  had  a  blue  print 
in  my  pocket.  I  started  across  the  street  and 
I  happened  to  notice  Abbott  and  Robichaox 
standing  there  and  I  stopped  and  sho<^  hands 
with  them.  I  suppose  I  was  standing  there 
about  a  minute  when  O'Fiel  advanced  with  a 
gun.  When  I  stopped  there  I  stood  on  the  pave- 
ment facing  Mr.  Abbott  and  Mr.  Robicbaux. 
They  were  standing  on '  the  sidewalk.  I  was 
facing  with  my  back  to  the  street  standing  on 
the  pavement  in  front  of  the  Temperance  build- 
ing. Mr.  Abbott  looked  across  the  street.  I 
don't  know  whether  be  said  anything  to  me  or 
not.  I  lotted  around  and  saw  O'Eiel  coming 
across  the  street.  We  were  just  discussing  this 
O'Fiel  trouble  at  the  time,  and  I  says — I  be- 
lieve I  remarked,  Abbott  says  he  thought  he 
remarked,  but  anyway  somebody  remarked — 
"There's  O'Fiel  now."  By  that  time  he  had 
gotten  to  the  middle  of  the  street.  He  ran  his 
band  into  his  pocket  like  that  (illustrating)  and 
I  says,  "Yea,  and  I  believe  he  has  got  a  gun." ' 

"How  Shooting  Began. 

"  'I  stepped  upon  the  sidewalk  and  kept  think- 
ing somebody —  Everybody  seemed  to  be  watch- 
ing him.  I  thought  some  one  probably  would 
grab  him.  I  bad  all  the  opportunity  in  the 
world  to  pull  my  gun  and  shoo^  but  I  just  stood 
there  untal  the  man  got  within  fifteen  feet  of  me, 
and  he  says,  "I  have  got  you  now,"  and  pulled 
his  gun  oat  of  bis  pocket.  When  he  did  that  (I 
suppose  that's  how  came  Abbott  to  lose  part 
of  tnat  shirt  that  he  was  telling  about),  I  grabbed 
Abbott  loose  and  made  a  bee  line  for  the  en- 
trance of  that  store.  When  I  jumped  behind 
Abbott  I  was  expecting  all  the  time  that  some- 
body would  grab  O'Fiel  I  thought  if  I  jumped 
behind  Abbott  somebody  would  stop  him,  and 
Abbott  twisted  around  there  and  broke  loose 
from  me.  I  think  he  was  trying  to  make  a  get 
away.  Anyway  I  got  loose  from  him  and  made 
a  run  for  that  entrance.' 

"  'Well,  now,  Mr.  Quinn,  did  you  attempt  to 
fire,  or  take  out  your  pistol  and  fire  before  you 
entered  that  building?'  asked  Colonel  Houston. 

"  'I  could  have  fired  before  the  other  man  got 
his  gun  out  of  his  podcet' 

"  'Would  it  have  endangered  the  life  of  by- 
standers on  the  opposite  side  of  the  street? 
•"'Yes,  sir,  I  thought  of  all  that  The  first 
thing  I  thought  was  to  get  out  of  the  way  of 
O'Fiel.  I  didn't  want  to  have  to  kill  him.  ^en 
the  next  thought  I  didn't  want  to  injure  any 
bystanders.    I  ran  in  the  building.' 

"  'What  happened  then?* 


"  'Hf  shot  me  twice  before  I  got  ia  the  build- 
ing.' 
^'  "You  knew  yon  were  ■hot? 

"'Yes.  sir.' 

"  'How  did  It  affect  yon? 

"  'Well,  it  took  my  breath  away.' 

"  'Did  you  come  near  falling?' 

"  'Yes,  sir.  I  came  near  falOng.  I  canght  on 
the  door  as  I  ran  in.  I  started  over  to  the 
right  I  got  far  enough  over  south  of  the  door 
so  if  I  did  have  to  shoot  I  wouldn't  shoot  out  of 
the  door.  When  he  came  in  he  jost  leveled  Ua 
gun  down  at  me  like  that  (illustrating)  and  I 
shot  twice  just  as  quick  as  I  could  pull  the 
trigger.  I  am  pretty  sure  that  he  diot  about  the 
same  time  I  did.  His  bullet  went  wild.  He 
never  touched  me  after  he  got  inside.  When  he 
came  in  the  door  and  leveled  his  gun  at  me  I 
fired,  and  I  thought  he  waa  fadng  me  the  way 
you  are  facing  me,  bat  from  the  way  he  was  hit 
he  must  have  turned  around  like  that  He  waa 
hit  in  the  aide  I  think.' 

"After  the  Shooting. 

"  'After  I  shot  I  stood  in  my  tracks  and  Dare 
came  in  and  held  his  father's  head  like  that  and 
said,  "Oh,  father,  you  are  killed,"  or  some  re- 
made like  that  He  lo<^ced  up  and  saw  me 
and  made  a  run  for  me.  Well,  1  didn't  feel  like 
I  could  move  and  started  to  shoot  I  had  the 
gun  cocked  when  about  half  a  dozen  fellows 
rushed  right  in  behind  him.  I  didn't  want  to 
shoot  him  unless  I  had  to  aa  I  knew  I  was  tak- 
ing desperate  chances  of  hitting  eomebody  else. 
I  thought  the  best  thing  to  do  was  to  make  it 
to  the  back  door  and  cover  him  when  he  came 
out  When  I  got  out  of  the  back  door  I  don't 
think  he  was  over  six  feet  behind  me.  I  stood 
up  against  the  wall  and  he  ran  out  I  had  a  dead 
bead  on  him  and  began  to  tighten  up  on  my 
trigger.  He  stopped  and  I  saw  he  didn't  have 
a  thing  in  his  hand.  When  he  scrambled  in  at 
the  door  he  failed  to  pick  up  his  father's  gun. 
I  was  sorry  for  him.  I  didn  t  want  to  kill  him. 
I  thought  I  was  killed  myself  and  didn't  want  to 
shoot' 

"  'If  yon  had  shot  would  you  have  expected 
to  kill  him  7  asked  OMonel  Houston. 

"  'Oh,  yes,  I  am  poaitive  I  would  have  killed 
him.' 

"  'What  did  yon  say  to  him? 

"  'I  don't  think  I  said  anything.  I  didn't  have 
time  to .  say  anything. 

"  'He  stopped  when  he  saw  that  I  had  the  drop 
on  him.  He  stopped  on  the  step  two  or  three 
seconds.  I  could  have  shot  I  had  a  lot  of 
time  to  shoot  if  I  wanted  to.  He  backed  up  and 
went  on  back.  Two  or  tiiree  fellows  grabbed 
him  and  I  walked  into  Abelman's  store  where  I 
could  watch  both  doors  and  sat  down.' 

"  'Did  you  see  Officer  Bailey  when  you  went  in 
there? 

"  'I  didn't  see  him  until  Dave  backed  up.  I 
didn't  see  Bailey  until  he  came  into  Abelman's 
store.  He  followed  me  in  there  and  asked  me 
for  my  gun.' 

"Byewltnesses  Corroborate  Defendant 
"The  testimony  given  by  the  defendant  was 
corroborated  by  other  witnesses,  including 
Charles  W.  Abbott,  Willis  G.  Blanton,  John  M. 
Brooks  and  W.  H.  Mattison.  Abbott  and  Matti-. 
son  were  eyewitnesses  to  the  shooting, 

"An  interesting  phase  of  the  hearing  inv<dved 
the  earlier  proceedings  in  justice  court  Owing 
to  the  weakened  condition  of  the  defendant  snt- 
fering  from  wounds  received  in  the  encounter, 
no  testimony  was  offered  at  a  preliminary  heai^ 
ing,  under  the  law  a  justice  of  the  peace  not  i>e- 
ing  authorized  to  discharge  defendants  in  sudi 
cases.  Accordingly  an  agreed  bond  of  $6,000 
was  granted  and  furnished  and  the  writ  of  ha- 
beas corpus  sought  The  point  was  then  made 
the  defendaot  not  being  in  actual  cnstody,  waa 
not  entitled  to  the  writ  Accordingly  his  at- 
torney had  him  surrendered  by  bondsmen,  there* 
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b;  petfectiilK  the  applicsti(A  for  writ  of  halMas 

COPPUSL" 

On  the  qneetion  of  damages,  the  following 
erldence  was  tntrodnced: 

Mr.  Qulnn  himself  testified: 

"I  don't  know  that  I  can  teU  of  any  one  that 
thinks  any  less  of  me  on  account  of  the  article, 
which  was  printed  in  the  Chronicle,  and  which 
was  sent  to  them  by  the  two  (yPiel  boys;  that 
would  be  nearly  impossible  to  say.  I  have  testi- 
fied by  deposition  in  this  case  also.  I  testified 
that  so  far  as  I  know  I  stood  just  as  well  in 
Beaumont  since  this  article  was  published  as  I 
did  before;  that  is,  so  far  as  I  know;  couldn't 
say  anythbig  has  occnrred  to  show  me  different. 
There  has  nothing  occurred  in  Beaumont  to  lead 
me  to  believe  that  my  position  is  any  different 
now  than  it  was  before." 

CoL  Houston,  counsel  for  appellee  In  ha- 
beas corpus  proceedings  growing  out  of  the 
kUllng  of  John  J.  O'Flel,  testlHed  In  the 
trial  of  this  cause  as  follows: 

"I  have  not  testified  that  Mr.  Quinn  was 
wronged  by  that  article  in  the  Chnmicle.  I 
stated  the  article  was  libelous,  but  I  did  not  say 
that  I  thought  he  had  been  injured.  •  •  •  x 
could  not  say  that  I  am  acquainted  with  the 
sentiment  in  Beaumont  relative  to  the  killing. 
It  would  be  my  opinion,  1  could  state  my 
own  opinion,  but  wouldn't  like  to  state  for  any- 
body else.  I  am  not  in  Beaumont  constantly. 
I  have  talked  with  a  number  of  people  in  Beau- 
mont about  It,  and  they  have  talked  to  me,  and 
all  the  sentiment  I  have  ever  met  with  is  in 
favor  of  Mr.  Quinn — that  he  was  justified.  His 
friends  and  Judge  O'Fiel's  friends  both  lament 
it,  but  tjiey  didn't  hesitate — like  myself.  I  was 
a  good  friend  of  Judge  (yFiel,  but  when  it  came 
to  expressing  an  opinion  it  was  in- behalf  of  Mr. 
Quinn.  •  •  ♦  As  I  said  a  while  ago  I 
couldn't  say  what  the  sentiment  is  in  Beau- 
mont as  to  Mr.  Quinn,  but  those  I  have  talked 
to  all  acquit  Mr.  Quinn.  I  can't  recall  of  one 
that  ever  blamed  him.  But  as  to  the  people 
that  lived  elsewhere  in  East  Texas,  and  at  oth- 
er parts,  I  couldn't  say  what  they  thought 
about  it.'* 

Mr.  J.  H.  Hutddnson  testified  as  follows: 
"I  live  in  Beaumont,  and  have  lived  there  for 
about  five  years.  I  know  the  plaintiff  in  this 
case  only  by  sight  I  am  familiar  with  the 
transactions  that  occurred  in  Beaumont  last 
August,  in  which  Mr.  O'Fiel  lost  his  life.  Since 
that  time  I  have  had  occasion  to  hear  citizens 
of  Beaumont  express  themselves  with  reference 
to  the  feeling  or  sentiment  towards  Mr.  Quinn 
as  to  his  connection  with  that.  Have  betml  it 
several  times,  and  the  general  impression  is  that 
he  was  justified  hi  killing  Mr.  O^Flel." 

Mr.  Mike  Welker  testified  as  follows: 
"I  live  in  Beaumont  and  have  lived  there  for 
about  26  years.  I  am  acquainted  with  the 
plaintiff  in  this  case,  and  I  am  acquainted  with 
the  transaction  in  which  Mr.  O'Fiel  lost  Ids 
life.  I  have  talked  with  various  citizens  in 
Beaumont  the  facts  of  the  killing,  and  have 
heard  them  express  themselves  in  reference  to 
Qninn's  connection  with  it,  and  he  has  been  gen- 
erally exonerated.  I  haven't  heard  anybody  con- 
demn him  for  it.  That  is  the  sentiment  there. 
I  have  no  connection  with  either  party  to  this 
suit" 

Dr.  A.  A.  Bailey  testified  as  follows: 

"I  live  in  Beaumont  and  have  lived  there  for 

about  years.     I  am  acquainted  with  the 

plaintiff  in  this  case,  and  am  acquainted  with  the 
transaction  in  which  O'Fiel  lost  his  life.  I  have 
talked  with  various  citizens  in  Beaumont  the 
facts  of  the  killing  and  have  heard  them  express 
themselves  with  reference  to  Quinn's  connection 


with  it,  and  he'  has  been  generally  exDnerated, 

and  I  haven't  heard  anybody  condemn  him  for 
it.  That  is  the  sentiment  there.  I  have  no  con- 
nection with  either  party  to  the  suit,  *  •  • 
Outside  of  the  immediate  vicinity  where  Mr. 
Quinn  lives,  I  don't  know  anything  about  what 
the  sentiment  is." 

There  is  no  evidence  of  any  kind  in  the 
record  which  was  introduced  to  show  that 
Mr.  Quinn  sufllered  any  damage  to  his  repu- 
tation or  business  in  Beaumont,  outside  of 
the  immediate  Ticinlty  of  Beaumont,  or  else- 
where by  reason  of  the  libelous  article.  All 
of  the  witnesses,  without  exception,  includ- 
ing Mr.  Qulnn  himself,  specifically  testified 
that  Qulnn  suffered  no  damages  to  his  repu- 
tation in  Beaumont  or  elsewhere  to  their 
knowledge.  The  Chronicle  gave  prompt  re- 
traction to  the  statements  made  In  the  Ubel- 
ouB  article,  and  printed  the  same  in  the  Sun- 
day edition,  and  the  retraction  had  the  same 
place  and  prominence  as  did  the  libelous  ar- 
ticle. Yet,  notwithstanding  these  facts,  the 
Jury  awarded  a  verdict  of  |5,000  against  the 
defendant,  $4,000  actual  damages  and  $1,000 
exemplary.  It  further  appears  from  the  rec- 
ord that  the  appellee,  Qulnn,  while  on  the 
witness  stand,  was  permitted  to  testify  that 
he  was  shot  through  the  lungs  and  shoulder, 
and  sufferM  much  pain  and  agony  and  to 
further  disclose  his  injury  and  confinement 
in  the  hospital. 

I  agree  with  the  majority  opinion  of  the 
court  in  the  ruling  made  on  the  assdgnment 
of  error  based  on  the  admissibility  of  this 
evidence,  but  still  I  am  firmly  convinced  that 
this  evidence  so  played  upon  the  passion, 
prejudice,  and  sentiment  of  the  Jury  that 
it  must  have  been  an  actuating  factor  In  the 
determination  of  the  amount  of  the  verdict. 
Certainly,  the  personal  injury  sustained  by 
plaintiff  in  the  encounter  with  the  decedent 
O'B^el,  and  the  consequent  suffering  and  con- 
finement in  the  hospital,  cannot  legally  be 
considered  as  a  factor  Id  arriving  at  the 
damages  sustained  by  the  plaintiff  by  reason 
of  the  printing  of  the  libelous  article. 

The  law,  as  I  understand  It,  presumes  some 
damages  when  an  article  Is  libelous  per  se, 
as  in  this  case;  but  this  presumption  does 
not  overshadow  the  further  salutary  rule 
that  the  damages  awarded  must  be  propor- 
tionate and  in  consonance  with  the  injury 
suffered.  While  the  law  presumes  damages 
in  such  a  case,  still,  if  no  substantial  dam- 
ages have  been  suffered,  then  only  nominal 
damages  should  be  awarded  under  such  pre- 
sumption. It  Is  permissible  In  such  cases  to 
Inquire  Into  the  extent  of  the  injury  snffeiv 
ed  and  to  negative  any  substantial  Injury. 
The  mere  fact  that  damages  will  be  pre- 
sumed will  not  justify  an  award  not  based 
<m  a  theory  of  just  compensation. 

The  record  in  this  case  clearly  shows  that 
there  was  no  intentional  wrong  in  the  pub- 
lication of  the  article  upon  which  this  suit 
is  based,  but  through  an  unfortunate  mis- 
take or  oversight  the  article  found  its  way 
Into  the  paper.    For  the  reasons  hereinabove 
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stated,  I  am  of  the  opinion  that  the  verdict 
for  actual  damages  Is  excessive,  and.  Instead 
of  being  $4,000  for  actual  damages,  that  such 
verdict  should  be  reduced  to  $1,000  actual 
damages,  and  $1,000  exemplary  damages, 
making  a  total  of  $2,000,  and  the  appellee 
required  to  file  a  remittitur  for  $3,000;  and, 
unless  he  does  so,  the  case  should  be  reversed 
and  remanded  for  another  trial. 


I/EWIS  et  «1.  V.  KOACH  MANIGAN  PAV- 
ING 00.    (No.  7814.)  • 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

March  4,  1916.    Kehearing  Denied 

AprU  1,  1016.) 

Mechan-ics'  Liens  ^=984  —  Ihfbovbment  in 

Stbekt^-Oontbaots. 

Since  a  deed  to  a  lot  fronting  on  a  pnblic 
street,  which  shows  that  the  lot  abuts  upon  the 
street  and  was  laid  out  with  reference  thereto, 
in  the  absence  of  some  restriction  in  the  deed, 
carries  with  it  a  fee  simple  to  the  center  of  the 
street  where  the  plaintifF  contracted  with  the 
defendnnt  to  pave  the  street  in  front  of  a  lot 
held  under  a  warranty  deed,  the  work  was  an 
improvement  upon  the  entire  lot,  and  the  de- 
fendant was  entitled  to  enforce  a  mechanic's 
lien  upon  the  lot,  under  the  provisions  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  l6l4,  art  5631. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  39;  Dec.  Dig.  iS=34.] 

Aroeal  from  District  Court,  Tarrant  Coun- 
<7 ;   Marvin  H.  Brown,  Judge. 

Action  by  Violet  Lewis  and  another  against 
the  Roach  Manlgan  Paving  Company.  From 
a  judgment  for  the  defendant,  idalntiffs  ap- 
peal.   Affirmed. 

Hunter  k  Hunter,  of  Ft  Worth,  for  appel- 
lants. Bryan,  BartholMnew  &  Stone,  of  Ft 
Worth,  for  appellee. 

DUNKLIN,  J.  Acting  under  and  by  virtue 
of  the  si>eclal  charter  granted  to  the  city  of 
Ft  Worth  by  the  Legislature  of  the  state, 
the  mayor  and  commissioners  of  said  city 
duly  and  legally  passed  an  ordinance,  where- 
by It  was  ordered  that  Lipscomb  street  In 
said  dty  should  be  paved,  and  advertise- 
ments for  bids  for  such  work  were  duly 
made.  The  Metropolitan  (Tonstructlon  Com- 
pany was  one  of  the  bidders,  and,  Its  bid  hav- 
ing been  duly  accepted,  it  entered  Into  a  con- 
tract to  do  such  paving,  giving  the  necessary 
bond  required,  and  the  street  was  paved  In 
compliance  with  said  contract  At  that  time 
Hugh  H.  Lewis,  Jr.,  and  his  wife,  Violet 
Lewis,  were  the  owners  of  lot  No.  9  In  block 
No.  3,  Page's  addition  to  the  dty,  which 
abutted  on  Lipscomb  street,  and  which  was 
then  their  homestead.  The  Metropolitan 
Construction  Company  was  unwilling  to  do 
the  work  In  front  of  said  lot  to  the  middle 
of  the  street  unless  Lewis  and  wife  should 
first  execute  a  contract  to  pay  therefor  at 
the  rate  of  $2.04  per  square  yard,  which  was 
the  price  agreed  to  in  the  contract  with  the 


dty.  Thereupon  Lewis  and  wife  execnted 
and  dellreied  to  the  company  such  a  con- 
tract This  contrad  was  duly  signed  and  ac- 
knowledged by  Lewis  and  wife  In  the  man- 
ner required  by  artlde  6S31,  4  Vernon's 
Sayles"  Texas  Olvll  Statutes,  In  order  to  fix 
a  lien  for  material  and  labor  for  Improre- 
ments  ui>on  a  homestead.  That  contract,  so 
executed  and  adcnowledged,  was  delivered  to 
the  Metropolitan  Construction  Comijany  be- 
fore the  work  was  begun,  and  the  company 
would  not  have  paved  In  front  of  said  lot  U 
said  contract  on  the  part  of  Lewis  and  wife 
had  not  been  first  made.  The  valne  of  the 
paving  In  front  of  said  lot  from  Us  curb  Une 
to  the  center  of  th'e  street  and  the  width  of 
the  lot  was  $169.96,  and  by  reason  of  tbe 
pavement  the  market  value  of  the  lot  was 
enhanced  In  that  sum.  Some  two  years  later 
Lewis  and  wife  were  divorced.  This  suit 
was  Instituted  by  Violet  Lewis  alone,  whose 
title  to  the  property  at  the  time  of  the  insti- 
tution of  the  suit  seems  not  to  have  been 
questioned,  for  a  cancellation  of  the  appar- 
ent lien  so  fixed  upon  said  lot  E.  P.  White 
had  purchased  all  claims  of  the  Metropolitan 
(Construction  Company  for  such  paving,  and 
he  intervened  In  the  suit  and.  In  addition  to 
a  resistance  of  plaintiff's  demand,  by  way 
of  cross-action  he  asked  for  a  foredosore  of 
the  Hen  foi  the  valne  of  the  Improvements, 
Independent  of  the  contract  price  therefor. 
Pending  the  Utlgatlon,  S.  King  purchased  the 
property  from  Mr&  Lewis,  and  he  was  made 
a  party  defendant  by  B.  P.  White  to  an- 
swer the  latter's  cross-action  for  foredosurt 
Judgment  was  rendered,  denying  a  cancella- 
tion of  tb«  Hen  and  decreeing  a  foreclosare 
thereof  in  favor  of  White  against  Mrs.  Lew- 
Is  and  S.  King  for  the  value  of  the  improTe- 
ments,  and  also  In  favor  of  King  on  his 
cross-adlon  against  Mrs.  Lewis,  bis  vendor, 
for  any  sum  that  he  might  be  compelled  to 
pay  by  reason  of  suCh  foredosure.  Mrs. 
Lewis  and  King  have  prosecuted  this  ap- 
peal, from  tbe  judgment  denying  a  cancella- 
tion of  tbe  Hen  and  foreclosing  the  same  hi 
favor  of  White.  The  case  was  tried  upon 
an  agreed  statement  of  tacts  which  included 
the  facts  redted  above.  In  addition  to  those 
facts,  it  was  further  agreed  that  the  prop- 
erty was  acquired  by  H.  H.  Lewis,  Jr.,  from 
the  Jonei9  Hurt  Lumber  Company,  by  war- 
ranty deed  describing  It  as  "Lot  No.  9,  block 
No.  3,  of  the  R.  M.  Page  addition  to  the  dty 
of  Fort  Worth."    It  was  further  agreed— 

"that  the  plat  of  the  R.  M.  Page  addition  shows 
that  the  front  line  of  tbe  lot  in  controversy  runt 
along  the  east  line  of  Upscomb  street  and,  ac- 
cording to  said  plat,  does  not  extend  on  to  anj 
part  of  said  Lipscom  street;  that  in  the 
deed  of  dedication  from  R.  M.  Page  the  said 
Page  dedicates  the  streets  and  alleys  in  his  ad- 
dition to  the  public." 

But  one  question  Is  Involved  upon  this  ap- 
peal, which  Is  stated  by  appellants  as  follows: 
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"Whether  or  not  the  deed  eonyeying  the  lot 
in  controTeny  to  H.  H.  Lewis,  Jr.,  operated  to 
convey  a  fee  to  the  middle  of  Lipecomb  street, 
and  whether  pavbtg  Lipscomb  street  was  an  im- 
provement on  appellantis  homestead." 

The  case  of  Waplea  Painter  Co.  y.  Ross, 
reported  In  141  B.  W.  1027,  was  a  suit  to  en- 
force the  statutory  lioi  for  labor  and  mate- 
rial fnmlshed  In  the  oonstractlwi  of  a  side- 
walk In  front  of  a  lot,  and  In  that  case  this 
conrt  affirmed  the  Judgment,  decreeing  a  fore- 
closure of  the  Iten  so  claimed,  and  In  the 
course  of  the  opinion  the  following  was  said: 

"^e  rule  in  this  state  is  that  the  owner  of  a 
lot  fronting  on  the  street  owns  the  fee  to  the 
center  of  the  street,  subject  only  to  the  ease- 
ment of  the  public.  Bond  r.  T.  &  P.  Ry.  Co., 
16  Tex.  CiT.  App.  281,  39  S.  W.  978;  Emerson 
V.  Bedford,  21  Tex.  Civ.  App.  262,  51  a  W.  889. 
It  would  follow,  therefore,  that  a  sidewalk  plac- 
ed in  the  street  is  n<Hie  the  less  an  improvement 
of  the  lot  on  which  it  is  placed." 

See,  also,  18  Cyc.  629,  In  which  the  same 
rule  Is  announced,  and  decisions  of  several 
states  cited  to  support  the  text 

In  Mitchell  T.  Bass,  26  Tex.  872,  oar  Su- 
preme Conrt  said: 

"The  established  doctrine  of  the  common  law 
is  that  a  conveyance  of  land,  bonnded  on  a  pub- 
lic highway,  carries  with  it  the  fee  to  the  center 
of  the  road,  as  part  and  parcel  of  the  grant. 
Such  is  the  legal  construction  of  the  grant,  un- 
less the  inference  that  it  was  so  intended  is  re- 
butted by  the  express  terms  of  the  grant.  The 
owners  of  the  land  <m  each  side  go  to  the  center 
of  the  road,  and  they  have  the  exclnaive  right 
to  the  soil,  subject  to  the  right  of  passage  in  the 
public.  Upon  the  discontinuance  of  the  high- 
way, the  soil  and  freehold  revert  to  the  owner 
of  the  land." 

To  the  same  effect  are  Bond  v.  T.  t  P.  Ry. 
Co.,  supra,  hi  which  a  writ  of  error  was  de- 
nied by  our  Supreme  Court ;  and  also  Emer- 
son v.  Bedford,  supra. 

Appellants  have  cited  several  decisions  of 
other  states,  some  of  which  seem  to  announce 
a  different  rule  from  that  announced  by  our 
Texas  courts  and  shown  above.  One  of  those 
cases  is  Coenen  v.  Staub,  74  Iowa,  34,  36  N. 
W.  877,  7  Am.  St  Rep.  470,  In  whl(*  the  Su- 
preme Court  of  Iowa  refused  to  enforce  a 
lien  upon  a  lot  for  a  sidewalk  placed  In  front 
of  It  nnder  contract  with  the  owner,  and  In 
that  case  the  following  was  said: 

"The  sidewalk  is  not  situated  upon  the  lot 
sought  to  be  charged,  but  in  the  street  on  which 
It  fronts.    It  is  not  an  improvement  up<ni  or  of 


the  lot,  nor  was  It  made  for  the  benefit  of  the 
owner,  but  of  the  public,  and  was  constructed 
by  the  owner,  as  we  presume,  in  obedience  to 
some  requirement  of  the  town  government  Un- 
der provisions  of  the  statute  many  street  im- 
provements in  incorporated  towns  and  cities 
may  be  made  at  the  cost  of  the  owners  of  the 
abutting  property.  Streets  may  be  reduced  or 
filled  to  grade  and  paved,  and  sewers  and  side- 
walks may  be  constructed  therein,  and,  when 
the  work  is  done  by  the  city,  the  cost  may  be 
taxed  by  special  assessment  upon  the  abutting 
property,  or  the  property  owners  may  be  requir- 
ed to  do  the  work  in  front  of  their  respective 
properties.  But,  however  it  may  be  done,  the 
won  is  a  public,  rather  than  private,  improve- 
ment ;  and  the  law  does  not  afford  the  mechanio 
or  materialman  who  does  such  work,  or  fur- 
nishes material  therefor,  under  contract  with 
the  owner  of  the  abutting  property,  a  lien  there- 
for upon  the  property." 

Several  other  decisions  of  other  states  seem 
to  be  practically  to  the  same  effect,  some  of 
which  are  cited  In  the  note  to  section  1348 
of  2  Jones  on  Liens  (3d  Ed.)  while  In  section 
1349  the  same  author  says: 

"A  lien  may  be  properljr  acquired  for  the  ex- 
pense of  constructing  a  sidewalk  on  the  street 
adjoining  a  building.  Inasmuch  as  the  sidewalk 
Is  an  appurtenance  to  the  building  within  the 
meaning  of  the  Mechanic's  Lien  Act.  It  is 
immaterial  that  the  owner's  title  extends  only 
to  the  side  and  not  to  the  center  of  the  street 

But  whatever  the  rule  may  be  in  other 
states,  we  are  of  the  opinion  that,  as  It  Is 
settled  in  this  state  that  a  deed  to  a  lot  front- 
ing on,  a  public  street  and  calling  for  such 
street,  or  else  describing  the  lot  by  reference 
to  a  plat  which  shows  that  the  lot  abuts  ujpon 
the  street  and  was  laid  out  with  reference 
thereto,  carries  with  it  a  fee-simple  title  to 
the  colter  of  the  street  in  the  absence  of 
some  restriction  in  the  deed,  it  follows  inevi- 
tably that  an  improvement,  such  as  the  one 
in  controversy  In  the  present  suit  was  an  Im- 
provement upon  the  entire  lot,  including  that 
part  which  fronts  upon  the  street  and  upon 
which  buildings  are  erected.  It  having  been 
agreed  that  the  contract  for  paving  was 
executed  by  Lewis  and  wife  prior  to  the  be- 
ginning of  tile  work,  and  all  of  the  statutory 
requirements  necessary  to  fix  a  mechanic's 
lien  upon  the  lot  as  required  by  article  6631, 
Vernon's  Sayles'  Texas  Civil  Statutes,  were 
complied  vritb.  It  follows  that  the  Judgment 
of  the  trial  court  must  be  afllrmed. 

Affirmed. 
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BEEVES  T.  FUQUA.    (No.  93T.)* 

(Court  of  Giva  Appeals  of  Texaa.     Amarillo. 

March  8,  1916.     (>n  Motion  for  B«hearmg, 

April  6,  1916.) 

1.  CotTRTs  ^=>36  —  JCTiSDicnoR  —  Pkobate 

COUBT. 

Probate  courts  are  courta  of  general  juris- 
diction as  to  all  matters  within  the  scope  of 
their  powers,  and  all  presumpdons  will  be  in- 
dulsed  as  to  their  jurisdiction  over  such  matters 
the  same  as  in  favor  of  the  jurisdiction  of  any 
other  court  of  record. 

CEd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  142-144;    Dec.  Dig.  «s»36.] 

2.  Jttdoident  «=a6— Attack. 

Where  a  domestic  judgment  is  attacked,  it 
is  necessary,  in  order  to  ascertain  the  rules  ap- 
plicable, to  determine  whether  it  was  rendered 
by  a  court  of  general  jurisdiction  over  the  sub- 
ject-matter, whether  the  attack  is  direct  or  col- 
MiteraL  whether  the  evidence  is  apparent  on  the 
face  ot  the  record,  and,  if  not,  whether  ontsidp 
evidence  is  competent,  and  whether  the  ground 
of  the  attack  is  one  which  goes  to  the  power  of 
the  court  or  is  a  matter  of  procedure. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  «=>5.] 

3.  ezbodtobb  ahd  administratoba  «=»13 — 
Appoinkmert— Vauditt— Adjoubnment  of 

COUBT. 

Under  Vernon's  Savles'  Ann.  Civ.  St.  1914, 
art.  3218,  requiring  all  orders  of  the  county 
court  in  probate  matters  to  be  rendered  in  open 
court  ana  at  a  regular  term,  the  Cact  that  an 
order  appointing  a  permanent  administratrix 
was  entered  after  the  court  had  adjourned  for 
the  day,  and  without  a  formal  reopening  of  the 
court,  does  not  invalidate  the  appointment,  es- 
pecially as  against  attack  in  proiraedings  to  sell 
property  under  a  trust  deed  to  satisfy  a  claim 
allowed  against  the  estate  on  the  approval  of 
the  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  f  26;  Dec.  Dig. 
«=13.] 

4.  EZECnTOBS  AND   AOMINISTBATOBS   ^=3234:— 

AlXOWANCE  OF  Claivb— Appbovai,  bt  Ad- 

MINISTBATBIX. 

Where  the  probate  court  allowed  claims 
against  the  estate  on  the  approval  of  a  duly  ap- 
pointed permanent  administratrix,  the  allowance 
was  valid,  though  the  same  claims  had  been  pre- 
viously allowed  on  approval  by  the  same  person 
as  temporary  administratrix  under  a  void  ap- 
pointment, and  the  same  verification  of  claim 
was  presented  to  the  permanent  administratrix 
as  to  her  as  temporary  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f{  832-836V4, 
842,  842%;    Dec.  Dig.  «=»23l.] 

On  Motion  for  Rehearing. 

6.  EZKOPTOBS  AND  ADMINIBTBAT0B8  «=»234— 
AlXOWANCK  OF  CLADiS— RECOBD. 

A  record  of  claims  allowed  against  an  es- 
tate which  showed  an  itemized  list  of  the  claims 
allowed  to  a  certain  creditor  during  the  tem- 
porary administration  under  a  void  appoint- 
ment, followed  by  an  entry  showing  an  allow- 
ance of  the  total  amount  of  those  claims  dur- 
ing the  permanent  administration,  sufficiently 
shows  that  the  claims  were  allowed  during  the 
valid  permanent  administration. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  J|  832-836%,  842, 
842%  ;    Dec.  l5ig.  <8=9234.] 

Appeal  from  District  Court,  Hale  County ; 
R.  C.  Joiner,  Judge. 


Action  by  W.  H.  Fnqua  against  Mrs.  Minnie 
Reeves,  as  administratrix,  to  foreclose  a  deed 
of  trust  Judgment  for  the  plaintUC,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  183  S.  W.  34. 

W.  W.  Kirk,  B.  M.  Ellerd,  and  Matbes  & 
Williams,  all  of  Plalnvlew,  and  Speer  & 
Brown,  of  Ft.  Worth,  for  appellant.  Graham 
&  Graham,  of  Plalnvlew,  and  W.  H.  Kim- 
brough  and  Madden,  Tmlove,  Rytmm  ft  P^ 
kin,  all  of  Amarillo,  for  appellee. 

HENDRICKS,  J.  On  November  T,  1914, 
the  appellee,  W.  H.  Fnqna,  filed  his  petition 
in  the  county  court  of  Hale  county,  Tez., 
against  Minnie  Reeves,  as  administratrix  of 
the  estate  of  Oscar  Reeves,  seeking  the  en- 
forcement and  foreclosure,  tbrongh  the  me- 
dium of  the  administratrix,  of  a  deed  of  trust 
and  the  application  of  the  proceeds  of  sale 
to  certain  indebtedness  alleged  to  have  been 
approved  by  the  administratrix  and  allowed 
by  the  probate  conrt  in  a  permanent,  as  well 
as  a  temporary,  administration  ot  said  es- 
tate. 

Mrs.  Reeves,  for  herself,  and  as  "n^ 
friend"  of  her  minor  children,  attempted  to 
resist  appellee's  petition  by  virtue  of  allega- 
tions attacking  the  anointment  of  Mrs. 
Beeves  as  temporary  administratrix,  the  ap- 
proval of  appellee's  dalm  by  her  in  such  ca- 
pacity, and  the  allowance  by  the  court  during 
said  tempwary  administration,  likewise  at- 
tacking the  appointment  of  Mrs.  Reeves  as 
permanent  administratrix,  and  the  approval 
by  her  as  such,  and  the  further  ^lowance  by 
the  county  court  of  said  claims.  The  county 
court  sustained  general  and  special  excep- 
tions to  the  answer,  and  upon  appeal  the 
district  court  likewise  sustained  exceptions 
to  an  amended  answer.  We  do  not  doubt  but 
what  appellant's  resistance  to  the  enforce- 
ment of  appellee's  petition  is  a  collateral  at- 
tack. The  object  of  plaintiff's  petltioii  is 
to  obtain  a  sale  of  the  land  on  account  of 
the  administration  and  the  allowance  of 
said  claims  as  a  judgment;  and  defendant, 
in  resisting  the  diaracter  of  relief  prayed  for 
by  appellee,  by  alleging  that  the  two  appoint- 
ments of  Mrs.  Reeves  as  administratrix  are 
void,  and  that  the  allowance  and  approval 
of  tb.e  claims  during  both  admtalstraticms 
are  nuU,  could  not  be  considered  as  making 
a  direct  attack. 

"If  an  appeal  is  taken  from  a  judgment  or  a 
writ  of  error,  or  if  a  motion  is  made  to  vacate  or 
set  it  aside  on  account  of  some  alleged  irregu- 
larity, the  attack  is  obviously  direct;  the  sole 
object  of  the  proceeding  being  to  deny  and  dis- 
approve the  apparent  validity  of  the  judgment. 
But  if  the  action  or  proceeding  has  an  independ- 
ent purpose  and  contemplates  some  other  relief 
or  result,  although  the  overturning  of  the  judg- 
ment may  be  important,  or  even  necessary  to  its 
success,  then  the  attack  upon  the  judgment  is 
collateral  and  falls  within  the  rule.  Black  on 
Judgments,  vol.  1,  {  262. 
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The  rale  so  clearly  enonciated  above  In  dif- 
ferent language  Is,  In  aubatance,  announced  by 
the  Supreme  Court  in  the  case  of  CraMrford 
T.  McDonald,  88  Tex.  630,  83  S.  W.  326.  In 
that  cause  a  probate  order  of  confirmation  of 
the  sale  of  property  could  not  be  attacked  by 
aliunde  evidence  that  the  sale  was  not.  In  fact, 
made  at  the  courthouse  door,  as  required  by 
law.  A  bond  of  a  surrlror  In  c(»nmunlty  Is 
required  to  equal  the  appraised  value  of 
the  community  estate;  a  bond  approved  for 
less  than  the  appraised  value  is  not  valid  nor 
the  qualification  'of  the  administrator  void 
on  collateral  attack.  Jordan  v.  Imthurn,  61 
Tex.  287.  If  the  record  on  collateral  attack 
is  silent  as  to  the  bond,  It  will  be  presumed 
the  administrator  gave  one.  Moody  v.  But- 
ler, 63  Tex.  212.  It  has  been  the  law  of  this 
state  since  10  Tex.  467  (Moore  v.  Hardlson), 
that  an  approval  by  an  administrator  of  a 
claim  barred  by  the  statute  of  limitation 
does  not  bind  the  estate,  but,  once  approved 
by  the  county  court,  "the  quasi  Judgment  so 
created  can  be  treated  as  a  nullity."  How- 
ard V.  Johnson,  69  Tex.  657,  7  S.  W.  623. 
Such  a  Judgment  has  to  be  set  aside  in  a 
direct  proceeding  brought  solely  for  that  pur- 
pose, showing  that  the  bar  was  complete 
when  approved,  and  even  then  it  is  not  suffi- 
cient to  show  that  the  claim  is  barred  on 
its  face,  but  It  must  be  shovni  that  no  fact 
nor  exception  existed  suspending  the  stat- 
ute. Howard  v.  Johnson,  supra,  and  author- 
ities cited.  The  fraudulent  representations 
of  the  holder  of  a  barred  claim  inducing  the 
allowance  of  the  same  will  not  change  the 
rule.  Bccles  v.  Daniels,  16  T«t.  136 ;,  Martin 
V.  Robinson,  67  Tex.  381,  3  S.  W.  550.  Since 
the  acts  of  1876  the  approval  of  a  claim  by 
the  county  coui^  has  the  force  of  a  final 
Judgment  (Vernon's  Sayles'  Civil  Statutes, 
art.  3462),  subject,  of  course,  to  be  revised  on 
appeal.    Same  article. 

[1]  It  is,  of  course,  the  settled  law  of  this 
state  that  probate  courts,  under  the  Constitu- 
tion, are  courts  of  general  Jurisdiction  as  to 
all  matters  within  the  scope  of  the  power 
conferred  upon  them.  Weems  v.  Masterson, 
80  Tex.  45,  16  S.  W.  590.  It  also  follows  that 
all  presumptions  will  be  indulged  as  to  the 
Jurisdiction  of  probate  courts  over  subject- 
matter  confided  to  them  the  same  as  in 
favor  of  the  Jurisdiction  of  any  other  court  of 
record.  Their  Judgments  and  decrees  cannot 
be  collaterally  attacked  unless  the  record 
shows  the  want  of  Jurisdiction  where  the 
subject-matter  comes  within  that  power. 

"In  the  absence  of  such  a  showing,  it  must  be 
presoined  tliat  the  jurisdiction  exercised  in  a 
nven  case  was  the  exerciae  ot  lawful  power." 
Same  case  supra. 

It  is  alleged  that  the  order  of  the  county 
Judge  appointing  Mrs.  Reeves  temporary  ad- 
ministratrix of  the  estate  never  became  ef- 
fective, because  the  order  was  not  made  un- 
der the  seal  of  the  court  nor  attested  by  the 
clerk  thereof,  and  that  the  clerk  of  the  court 
did  not  Indorse  on  the  order  by  certificate 


tliat  the  same  bad  been  recorded  as  directed 
by  law,  and  because  said  order  appointing 
her  temporary  administratrix  clothed  her 
with  full  power  of  a  permanent  administra- 
tor of  the  estate  of  a  deceased  person.  In- 
stead of  limited  powers  as  by  law  directed. 
The  order  of  the  county  Judge  appointing 
Mrs.  Reeves  temporary  administratrix  was 
also  objected  to  because  it  did  not  appear  to 
be  under  the  seal  of  the  court,  nor  attested 
by  the  derk,  and  falls  to  show  that  the 
latter  ever  entered  his  certificate  upon  the 
original  order  of  appointment  as  required  by 
law,  and  because  it  gives  to  the  temporary 
administratrix  all  the  authority  which  could 
be  given  by  the  court  to  a  permanent  adminis- 
trator. The  original  order  bore  no  seal  of 
the  county  court  and  was  not  attested  by  the 
clerk  of  the  court,  and  bore  no  certificate 
of  the  clerk  of  that  county  showing  that  same 
had  ever  been  recorded  In  the  probate  min- 
utes of  Hale  county. 

Article  3297  provides  that: 

"Whenever  it  may  appear  to  the  county  judge 
that  the  interest  of  an  estate  reci^^aires  the  im- 
mediate appointment  of  an  administrator,  he 
shall,  either  in  open  court  or  in  vacation,  by 
writing  under  his  hand  and  the  seal  of  the  court, 
attested  by  the  derk,  appoint  some  suitable  per- 
son temporary  administrator  with  such  limited 
powers  as  the  circumstances  of  the  case  may  re- 
qmre." 

Article  8298  prescribes  that: 

The  appointment  "shall  define  the  powers  con- 
ferred, and  before  being  delivered  to  the  person 
appointed  shall  be  recorded  in  the  minutes  of  the 
court,  and  the  clerk  gfaall  indorse  thereon  a  cer-. 
tificate  that  it  has  been  so  recorded,  and  until 
such  record  and  certificate  are  made  such  ap- 
pointment shall  not  take  effect." 

In  the  case  of  Alexander  v.  Barfleld,  6  Tex. 
401,  402,  where  the  Chief  Justice  of  the  coun- 
ty, without  any  particular  specification  or 
definition  of  the  powers  conferred,  broadly 
empowered  the  temporary  administrator  "to 
transact  all  business  as  administrator  of 
said  estate,  until  one  may  be  appointed," 
Justice  Lipscomb  held  that: 

"The  court  below  could  not  regard  the  pro  tern, 
appointment  of  administrator  as  of  any  vaUdity, 
and  could  only  treat  the  game  as  a  nullity." 

There  were  other  reasons  which  evidently 
actuated  Justice  Lipscomb  In  holding  the  ap- 
pointment void,  for  he  said: 

"The  requisitions  of  the  law  have  not  been 
regarded  in  scarcely  a  single  essential  particu- 
lar" as  to  the  particular  appointment. 

It  is  true  he  stresses  the  plenary  authori- 
zation of  power. 

It  Is  noted  that  appellant's  answer  is  a 
broad  allegation  that  the  temporary  adminis- 
tratrix was  clothed  by  the  appointment  with 
"full  power  of  a  permanent  or  regular  ad- 
ministrator of  the  estate  of  the  deceased  per- 
son, under  the  laws  and  statutes  of  Texas, 
Instead  of  limited  powers  as  by  law  directed." 
The  actual  order  of  appointment  enumerates 
several  8i>ecIflcations  of  power.  However, 
the  order  closes  with  an  attempted  delega- 
tion of  the  general  power  of  a  i)ermanent 
administrator. 
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If  the  case  of  Alexander  ▼.  Barfleld,  sa- 
pra,  has  the  effect  contended,  it  may  be  donbt- 
ed  If  It  were  applicable  and  could  control  this 
case.  That  case  merely  shows  an  order 
which  attempted  to  ccmfer  general  powers; 
while  the  statute  says  the  order  "shall  de- 
fine the  powers  conferred."  Here  there  are 
several  speclflcatlons  of  power  defining  the 
powers  conferred,  and  the  broad,  general 
power  might  be  considered  as  mere  snrplus- 
age.  Article  3298,  prescribing  that  the  order 
of  appointment  shall  be  recorded,  and  that 
the  "clerk  shall  indorse  thereon  a  certificate 
that  it  has  been  so  recorded,  and  ontil  such 
record  and  certificate  are  made  such  appoint- 
ment shall  not  take  effect,"  construed  by  ap- 
pellant as  mandatory,  and  that  the  prerequi- 
sites are  necessary  to  make  the  appointment 
effective,  and  void  if  absent,  has  this  force. 
Articles  3430  and  3441  prescribe  the  charac- 
ter of  authentication  of  claims  for  allowance 
or  at^rovaL    Article  3442  prescribes: 

"If  any  such  claim  is  allowed  or  approved 
withoot  such  affidavit  as  is  required  by  the  pre- 
ceding articles  of  this  chapter,  aucfa  allowance 
or  approval  shall  be  of  no  force  or  effect" 

The  San  Antonio  court  held,  in  the  case  of 
Lanier  v.  Taylor,  41  S.  W.  616,  that  a  claim 
with  an  affidavit  which  was  not  signed  by 
the  claimant  was  a  nullity.  The  Supreme 
Court,  in  the  case  of  Anderson  v.  Cochran, 
93  Tex.  683,  67  S.  W.  29,  used  language  to 
the  same  effect  It  is  true  that  in  those  cas- 
es the  claims  were  rejected,  and  were  never 
merged  into  a  quasi  Judgment  in  the  probate 
proceedings.  Justice  WiUlams,  in  the  case 
of  Nelson  v.  Bridge,  98  Tex.  533,  86  S.  W. 
7,  spedflcaUy  said,  however,  tbou|^  the  point 
was  not  necessary  to  the  decisi<»  of  that 
case,  that  an  allowance  by  the  court  of  a 
claim  withont  affidavit  is  prohibited  and  will 
be  void  and  of  no  effect 

Notwithstanding  all  this,  so  insistently  urg- 
ed by  appellant,  we  do  not  think  it  is  neces- 
sary to  decide  the  questions  presented  as  to 
the  temporary  administration,  on  account  of 
the  fact  of  a  permanent  administration  over 
the  same  estate. 

The  petitioner,  Fuqua,  alleges  a  regular 
appointment  of  Mrs.  Beeves  as  the  perma- 
nent administratrix,  the  presentation  to,  and 
approval  by  her,  of  the  notes  as  such  ad- 
ministratrix, and  an  order  of  allowance  by 
the  county  court  of  the  claim.  The  only  two 
features  in  connection  with  the  permanent 
administration  alleged  by  the  appellant  we 
think  necessary  to  discuss  resisting  the  en- 
forcement of  the  deed  of  trust  are  as  follows: 

Paragraph  6:  "Respondent  denies  that  part 
of  poragra]^  2  of  plaintiff's  i>etitiuii  wherein 
the  same  alleges  that  she  was  appointed  regu- 
lar administratrix  of  said  estate  on  the  16th 
day  of  July,  1909,  and  says  that,  if  such  order 
to  that  effect  was  made  on  that  date,  same  was 
not  made  in  open  court,  as  directed  by  law,  but 
was  made  after  court  adjourned  for  that  date, 
and  for  that  reason  such  order  was  void,"  and 
all  ber  acts  thereafter  are  nullities. 

Paragraph  11:  It  U  alleged  that  the  "ap- 
proval of  said  claim  by  the  probate  court  of 


said  county  on  July  16,  1909  (during  the  per- 
nianent  administratloB),  was  an  act  and  an  ap- 
proval by  said  ooort  of  said  claim  connected 
with  and  based  upon  her  alleged  allowance  of 
same  oa  June  2,  1909,  during  said  purported 
temporary  administration,"  etc. 

[2]  "Where  a  domestic  Judgment  is  sought 
to  be  Impeached,  in  order  to  determine  the 
rules  of  law  governing  the  particular  proceed- 
ing, it  becomes  necessary  to  consider:  (1) 
Whether  such  Judgment  was  rendered  by  a 
court  of  general  Jurisdiction  over  the  subject- 
matter  of  the  suit  or  proceeding  which  same 
was  rendered ;  *  •  *  (3)  whether  the  at- 
tack is  direct  or  collateral;  (4)  whether  the 
evidence  adduced  to  support  the  attack  is 
apparent  on  the  face  of  the  record  of  the 
proceedings  in  which  said  suit  was  rendered, 
and,  if  not,  whether  evidence  aUnnde  is  com- 
petent; and  (5)  whether  the  ground  of  the 
complaint  is  one  which,  if  true,  goes  to  the 
power  of  the  court  to  render  the  Judgment, 
or  is  a  mere  matter  of  procedure."  Crawford 
V.  McDonald,  88  Tex.  630,  33  S.  W.  327. 
We  assume  the  rule  to  be  that  every  pre- 
sumption will  be  indulged  on  collateral  at- 
tack to  support  the  action  of  a  probate 
court  having  general  Jurisdiction  over  the  es- 
tates of  decedents  In  api)ointing  an  adminis- 
trator In  the  absence  of  any  tacts  showing 
a  want  of  Jurisdiction.  State  v.  Zanco'a 
Heirs,  18  Tex.  Civ.  App.  127,  44  S.  W.  527: 
Templeton  v.  Ferguson.  89  Tex.  47,  33  S.  W. 
329 ;  Chapman  v.  Brite,  4  Tex.  Civ.  App.  606. 
23  S.  W.  514. 

[S]  The  allegations  of  appellant  to  the  ef- 
fect that  her  appointment  as  permanent  ad- 
ministratrix was  not  made  in  apea  court,  but 
was  made  after  "court  adjourned  for  that 
date,"  constitute  a  collateral  attack  upon  the 
order  of  appointment  This  does  not  mean,  of 
course,  that  court  had  adjourned  for  the  term, 
but  had  merely  "adjourned  for  that  date." 
The  probate  court  had  the  Jurisdiction  to 
make  the  appointment,  and  we  are  entitled  to 
assume  from  the  allegatlcms  in  the  answer 
that  the  order  of  appointment  imports  verity 
that  the  court  was  acting  Judicially  within 
its  scope  and  power.  Just  what  is  meant 
that  the  order  was  not  made  in  open  court  la 
a  little  hard  to  construe  for  this  reason: 
There  is  no  doubt  but  that  courts  often  ad- 
journ for  the  day  and  indulge  in  loose  prac- 
tice of  making  orders  without  formally  going 
to  the  bench,  without  literally  opening  the 
court,  according  to  the  practice  governing 
such  matters.  To  hold  that  administrations 
were  void  upon  collateral  attack  on  account  of 
orders  informally  made,  but  made,  however, 
apparently  Judicially,  by  the  county  Judge, 
within  his  Jurisdiction,  without  a  formal  re- 
opening of  court,  and  not  strictly  in  open 
court,  as  understood  according  to*the  course 
of  procedure,  would,  no  doubt,  disrupt  many 
administrations  and  invalidate  many  sales 
of  property.  Unless  the  question  Is  severely 
and  in  really  Jurisdictional,  the  rule  of  Ju- 
dicial verity,  unless  a  direct  attack  Is  made^ 
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Is  baaed  npoo  thh  pnbVs  policy  of  preyenting 
Bach  results. 

jQstlce  Denman,  In  the  case  of  Crawford 
V.  McDonald,  88  Xez.  631,  33  S.  W.  328,  after 
discussing  the  character  of  Judgments  rold  on 
account  of  lack  of  jurisdiction,  says: 

"There  Is,  however,  another  rale  of  law  equal- 
ly well  setued  up<ai  principlea  of  public  policy 
which  precludes  inquiry  by  evidence  aUonde 
the  record  in  a  collateral  attack  upon  a  judg- 
ment of  a  domestic  court  of  general  jurisdic- 
tion regular  on  ita  face  into  any  fact  wliich 
the  court  rendering  such  judipient  must  have 
passed  upon  in  proceeding  to  its  rendition." 

We  have  been  unable  to  find,  after  rather 
diligent  search,  any  decision  directly  affect- 
ing the  particular  question. 

We  have  a  statute  (article  3218)  whldl 
prescribes  that  all  decisions,  orders,  decrees, 
and  judgments  of  the  county  court  in  probate 
matters  shaU  be  rendered  in  open  court  and 
at  a  regular  term  of  such  court  for  civil  and 
probate  business,  unless  In  cases  where  It  is 
otherwise  specially  provided. 

Artlde  8219  prescribes  that  such  decisions, 
orders,  and  judgments  shall  be  entered  on 
the  record  of  the  court  during  the  term  at 
which  the  same  are  rendered,  and  any  such 
"decision,  order,  decree  or  judgment,  shall 
be  a  nullity  unless  entered  of  record."  This 
latter  article,  declaring  judgments  and  or- 
ders a  nullity  unless  entered  of  record,  has 
been  several  times  construed  (Blackwood  t. 
Blackwood,  92  Tex.  478,  49  S.  W.  1045;  De 
Ctordova  v.  Bogers,  87  Tex.  00,  75  S.  W.  16; 
Kelsey  v.  Trlsler,  32  Tex.  Civ.  App  177,  74 
S.  W.  64),  and,  if  not  so  entered,  are  void 
(same  cases).  It  is  noted,  however,  that 
neither  article— that  Is,  3218  nor  3219— pre- 
scribes that,  if  an  order  or  judgment  Is  not 
rendered  in  open  court,  the  same  shall  be 
void.  Of  course,  the  commandment  in  article 
3218  requiring  the  judgment  or  order  to  be 
rendered  at  a  regular  term  of  the  court.  If 
violated,  might  render  a  probate  judgment 
a  nullity.  However,  this  Is  a  mere  declara- 
tion of  the  common  law  upon  the  subject 
Black  on  Judgments,  vol.  1,  {  179.  It  Is 
jurisdictional,  affecting  the  power  of  the 
court.  If  an  order  is  entered  after  a  probate 
court  Is  formally  adjourned,  without  a  formal 
reopening,  we  are  unable  to  construe  that 
such  an  act  could  be  considered  void,  at  least 
in  this  diaracter  of  proceeding. 

In  the  case  of  Templeton  v.  Ferguson,  sup- 
ra, the  validity  of  the  administration  was  at- 
tached (»  the  ground  that  the  record  showed 
that  there  were  no  debts  due  from  the  estate. 
The  record,  however,  did  not  negative  the 
existence  of  the  facta  authorizing  the  court 
to  make  the  particular  order,  and  the  law, 
said  Justice  Denman,  conclusively  pre- 
sumes that  such  facts  were  established  by  the 
evidence  before  the  court  when  the  judgment 
was  rendered ;  the  record  being  silent  as  to 
the  existence  of  debts.  Justice  Bonner  -said 
that  the  question  must  be  tried  by  the  recitals 
In  the  record,  and,  If  it  does  not  afflrmatlyely 


appear  that  jurisdiction  Is  laCUiig,  '^pon 
grounds  of  public  policy,  the  record  purports 
absolute  verity  and  to  oonclostve."  Hnrchl- 
son  V.  White,  64  Tex.  7& 

The  case  of  Nelson  v.  Bridge,  98  Tex.  S23, 
86  S.  W.  7  (dted  by  appellees  as  one  of  strong 
application  to  this  case).  In  construing  the 
mandatory  language  of  the  statute  that  let- 
ters testamentary  shall  not  be  issued  where 
a  will  is  probated  after  the  lapse  of  four 
years  from  the  death  of  the  testator,  is  based 
upon  the  consideration  of  several  statutes 
construed  in  pari  materia,  and  wherein  It  is 
asserted  that  the  Legislature,  by  the  partic- 
ular article,  did  not  Intend  mandatory  force, 
and  the  probate  void,  because  other  statutes 
showed  to  the  contrary. 

[4]  The  assertion  that  the  alleged  approval 
of  the  claim  by  the  probate  court  during  the 
permanent  administration  was  based  upon 
the  approval  of  the  same  dalm  by  the  court 
in  the  temporary  administration,  and  was 
therefore  void,  is  equally  inefficient  In  this 
proceeding.  The  allegations  of  the  whole 
answer,  when  considered,  show  that  the 
court  In  reality  judicially  approved  Fuqua's 
claims  during  the  permanent  administration. 
In  their  very  nature  such  allegations  are 
vague,  and  one  Is  puzzled  what  the  pleader 
means  on  the  face  of  the  averments.  If  the 
court  judldally  approved  the  claim  during 
the  permanent  administration,  unless  in  some 
manner  it  could  be  said  that  It  was  based 
upon  the  acts  of  the  temporary  administrator 
as  a  ivecedent  condition,  or  as  an  accompany- 
ing prerequisite  validity,  when  the  court  ap- 
proved the  claim  under  the  statute  dted 
(article  3452),  in  Its  very  nature  the  order 
approving  the  claims  had  the  force  and  effect 
of  a  final  judgment.  When  we  revert  to  tbe 
record  actually  Introduced,  we  can  under- 
stand what  the  pleader  means.  The  same 
authentication  presented  to  Mrs.  Reeves,  as 
the  temporary  administratrix,  as  verification 
of  the  particular  daims,  was  used  and  pre- 
sented to  her  as  permanent  administratrix, 
with  reference  to  the  same  claim,-  but,  how- 
ever, shown  to  have  been  approved  In  con- 
formity with  the  statute  by  her  as  such 
permanent  administratrix. 

We  beUeve  it  Is  wholly  unnecessary  to  go 
Into  the  question  of  other  alleged  Irregular- 
ities in  reality  affecting  matters  of  proce- 
dure only,  but  not  addressed  to  the  jurisdic- 
tion of  the  court,  and  also  questions  of  al- 
leged fraud,  for  the  reason  that  in  this 
character  of  proceeding  It  Is  apparent  that 
the  orders  during  the  permanent  administra- 
tion could  not  possibly  be  affected.  We  like- 
wise think  the  questions  of  evidence  raised 
by  blUs  of  exceptions  are  wholly  immaterial. 

The  judgment  of  the  trial  court  la  af- 
firmed. 

On  Motion  for  Rehearing. 

Appellant's  counsel,  in  the  presentation 
of  an  able  motion  for  rehearing;  have  shaken 
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the  opinion  of  ttds  court  on  the  qnestioD  of 
collateral  attack,  citing  the  followijig  an- 
thorlties:  Heath  t.  Layne,  82  Xex.  687 ;  Fort- 
son  T.  Alford,  62  Tex.  578;  Edwards  v. 
Halbert,  64  Tex.  667;  Alford  t.  Halbert,  74 
Tex,  346,  12  S.  W.  76:  Rnenbohl  v.  Heffron, 
88  3.  W.  1030;  Bender  t.  Damon,  72  Xex. 
92,  9  S.  W.  747;  Cmger  t.  McCradcen,  87 
Tex.  586,  80  S.  W.  637. 

[i]  On  the  question  of  the  approval  by  the 
probate  conrt  of  S^qna's  claims  during  the 
permanent  admlnlstratlcn  It  Is  contended 
that  this  record  does  not  show  that  the  pro- 
bate court  rendered  Judgment  or  an  order 
approving  said  dalm,  and  that  the  same 
was  entered  of  record  as  prescribed  by  article 
1863  of  the  Revised  Statutes  of  1895.  The 
statute  provides: 

"All  such  deciaions,  orders,  decrees  and  jndg- 
menta  shall  be  entered  on  the  records  of  the 
court,  *  *  *  and  any  such  decision,  order, 
decree  or  judgment  shall  be  a  nullity  unless  en- 
tered of  record." 

Appellant  says: 

"This  entry  on  the  record  must  be  found  on 
the  minutes  of  the  probate  court  or  upon  the 
daim  docket  The  question  is:  Has  appellee 
proven  by  an  entry  on  said  record,  that  Is,  on 
either  the  minutes  of  the  court  or  the  claim 
docket,  an  order.  Judgment,  or  decree  of  the 
court  approving  or  adjudicating  said  claim?" 

The  dalm  docket  presented  In  this  record 
bearing  upon  this  question  presents  during 
the  temporary  administration  all  the  differ- 
ent claims  of  appellee  Involved  In  this  suit, 
showing  the  amount,  the  date  of  claim,  when 
due,  and  the  date  when  the  Interest  begins, 
the  rate  of  interest,  and  the  allowance  of 
Same.  The  first  claim  presented  on  said  page 
is  the  one  for  $45,832.66  that  Is  exhibited  as 
a  part  of  the  records  of  the  temporary  admln- 
iatration.  Opposite  this  Item  is  the  follow- 
ing, evidently  exhibiting  an  action  upon  the 
claim  docket  during  the  permanent  admin- 
istration : 


Date  of  Filing. 

Date  Approved. 

Amount 
Approved. 

Month. 

D»y. 

Year. 

Month. 

Day. 

Tear. 

Dollars. 

CU. 

Jon* 

14 

1909 

July 

16 

09      1   92,190 

97 

On  page  43  of  the  statement  of  facts  we 
find  the  following: 

"Plaintiff  introduced  all  these  reports  and 
orders  from  the  probate  minutes  aa  showing 
the  dealings  of  respondent,  Mrs.  Keeves,  as  ad- 
ministratrix, and  the  probate  court  of  Hale 
county,  with  the  different  claims,  the  use  of 
the  property  for  the  payment  of  claims,  and  the 
claims,  that  were  recognised  and  approved  by 
her,  as  follows: 

"'Ho.  99.  In  re  Estate  of  Oscar  T.  Reeves, 
Deceased.  In  the  County  Court  of  Hale 
County,  Texas,  July  Term,  1909. 

"  'Now  cornea  Mrs.  Minnie  Reeves,  adminis- 
tratrix of  said  estate,  and  shows  to  the  court 


tliat  she  has  on  haiids  about  $20,000,  most  of 
which  is  available  for  paying  oS  the  clainu 
against  said  estate,  and  that  the  money  is  ly- 
ing idle  In  bank ;  that  one  claim  for  a  large 
amount,  about  $90,000,  has  been  proved  up  and 
allowed  against  the  estate  in  favor  of  W.  H. 
Fu()ua;  tiiat  there  are  a  few,  if  any,  other 
claims  to  l>e  presented  against  said  estate,  and 
they  will  not  be  for  large  amounts.  She  there- 
fore prays  that  she  may  be  authorized  to  pay 
on  said  Fuqua  claim  such  suras  from  time  to 
time  as  she  may  deem  proper. 

"'Madden,  Trnlove  &  Kimbrongh  and  El 
Graham,  Attorneys  for  Mrs.  Minnie  Beeves, 
Admx. 

"'No.  99.  In  re  Estate  of  Oscar  T.  Beeves, 
Deceased.  In  the  County  Court  of  Hale 
County,  Texas,  July  23,  1900. 
"  'On  this  day  came  on  the  application  of  the 
administratrix  for  authority  to  make  payments 
on  the  claims  of  W.  H.  Fuqua,  and  it  appear- 
ing to  the  court  that  said  Fuqua  has  proved  up 
his  claim  for  a  large  amount,  that  there  are 
probably  few  other  claims  to  t>e  presented 
against  said  estate,  that  the  administratrix  has 
in  her  hands  idle  in  bank  about  $20,000  and 
the  court  t>eing  in  all  things  satisfied  it  is  or- 
dered that  the  administratrix  of  this  estate  be 
authorized  to  make  such  payments  on  said 
Fuqua  dain^  from  time  to  time  as  she  may 
deem  proper,  " 

If  the  order  of  the  court  approving  the 
claim  Is  sufficiently  shown  upon  the  record, 
as  we  now  view  the  controversy,  it  Is  Imma- 
terial whether  the  resistance  to  the  enforce- 
ment of  the  deed  of  trust  is  a  direct  or  col- 
lateral attadL  The  notation  upon  the  claim 
dodiet  of  the  approval  July  16,  1900,  of  an 
amount  approved,  to  wit,  $92,190.97,  we  are 
prone  to  consider,  especially  If  permitted  to 
take  It  In  connection  with  what  is  shown 
upon  the  docket  during  the  temporary  ad- 
ministration as  an  order  of  approval  of  a 
claim  to  that  amount.  The  pleading  says 
that  to  base  it  upon  the  memoranda  during 
the  temporary  administration  makes  it  void, 
because  the  temporary  administration  Is  a 
nullity.  This  argument  is  spedoua,  In  this: 
If  you  once  assume  that  the  memorandum 
last  quoted  was  made  on  the  claim  docket 
during  the  permanent  administration,  the 
court  evidently  Intended  to  approve  a  claim 
or  claims  amounting  to  $92,190.97.  If  the 
claims  on  the  same  page  of  the  docket  are 
of  that  amount,  or  approximately  so  as  to 
make  a  discrepancy  Immaterial,  It  is  evident 
that  the  probate  Judge  intended  to  approve 
those  claims  during  the  permanent  adminis- 
tration, and  the  question  is  not  wliat  he  bas- 
ed the  same  upon,  but  whether  there  was  an 
actual  order  of  aUawance.  We  think  this, 
taken  In  coimection  with  the  last  order  quot- 
ed, is  sufficient  to  show  an  order  of  allow- 
ance by  the  probate  court  entered  of  record 
within  the  purview  of  the  statute  as  that 
the  Judgment  is  valid,  and  not  void;  it  la 
only  the  order  characterized  a  nuUlty,  If  not 
of  record.  Other  matters  In  oonaection  there* 
with  are  sufficiently  proTen. 

The  motion  for  rehearing  la  overruled. 
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DOWDY  T.    SOUTHERN  TRACTION  CO.* 
CNo.  7461.) 

(Court   of  Civil  Appeals  of  Texas.     Dallas. 

Feb.  26,  191&    Rehearing  Denied  Apiil 

1,  1916.) 

1.  Cabkiebs  «=>814(2)  —  Actions  —  Nkqu- 
GENCE—PuiADiNQ— Specific  Acts. 

A  pleading  in  a  passenger's  action  for  inja- 
rics  that  "as  the  proximate  result  of  negligence, 
carelessness  and  recklessness  of  defendant  in 
building,  erection  and  maintenance  of  the  rond" 
it  was  necessary  for  plaintiff  to  alight  and  walk 
some  miles  in  the  rain,  contracting  Illness  of 
serious  character,  is  one  of  specific  acts  of  negli- 
gence, and  not  general. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  |  1275^^;  Dec.  Dig.  «=^14(2);  Neg- 
ligence, Cent.  Dig.  {  182.] 

2.  Nkougkncb   ®=»119(4)—Pleadihq  — Spe- 
cific Acts— BuBDEN  of  Peoof. 

Where  spedflc  acts  of  negligence  are  re- 
lied upon,  the  plaintiff  has  the  burden  of  prov- 
ing such  spedflc  acts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  208;   Dec.  Dig.  €=119(4).] 

3.  Oabbikes  «s»316(3>— Intdbibs  to  Pasber- 
OEBS— AcTions— Neguoehck. 

Where  the  passenger  alleged  si>ecific  acts 
of  negligence  and  failed  to  prove  them,  he  could 
not  invoke  in  his  behalf  the  maxim  "res  ipsa 
loquitur,"  based  on  the  happening  of  an  acci- 
dent, but  he  was  required  to  prove  the  specific 
ne7hgence  alleged. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  IM«.  {  1281;   Dec.  Dig.  «=>315(8).l 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Bfuse,  Judge. 

Actfam  by  J.  H.  Dowdy  against  the  South- 
em  Traction  Company.  Judgment  for  de- 
fmdant,  and  plaintUf  appeala    Affirmed. 

Thos.  S.  Plowman,  of  Talladega,  Ala.,  and 
Parks  &  Hall,  of  Dallas,  for  appellant. 
Tpmpleton,  Beall  &  Williams,  of  Dallas,  for 
appellee. 

BASBURY,  J.  Appellant  sued  appellee 
for  damages  for  iwrsonal  injuries  charged  to 
have  been  the  result  of  the  negligent  acts  of 
appellee's  servants.  There  was  a  Jury  trial, 
resulting  in  a  verdict  and  Judgment  for  ap- 
pellee, to  review  which  this  appeal  Is  prose- 
cuted. 

Appellant  advances,  under  am>ropriate  as- 
signments, several  propositions  as  grounds 
for  reversal.  For  counter  proposition  to  all 
issues  so  raised  by  appellant^  appellee  as- 
serts that  appellant  having  alleged  In  his  pe- 
tition that  his  Injuries  were  caused  by  certain 
spedflc  acts  of  negligence  on  the  part  of  ap- 
pellee. It  was  necessary,  in  order  for  him  to 
recover  at  all,  to  prove  the  negligence  alleg- 
ed; that  he  failed  to  do  so,  and,  as  a  con- 
sequence, all  other  Issues  are  Immaterial,  and 
the  case  should  be  affirmed. 

In  connection  with  the  issue  thus  raised  It 
appears  from  appellant's  petition  that  on  De- 
cember 2,  1914,  he  was  a  passenger  upon  ap- 
pellee's car  en  route  from  Dallas  to  Waco. 
The  negligence  ot  appellee,  after  appellant 


became  a  passenger  and  which  It  Is  alleged 
resulted  in  injury  to  appellant,  Is  disclosed 
by  the  following  paragraph  from  his  petition: 
"That  while  the  plaintiff  was  en  route  as  a 
passenger  upon  the  defendant's  car  as  aforesaid 
and  when  he  readied  a  point  as  a  passenger 
thereon,  at  a  distance  of  about  to  wit,  four  miles 
from  the  said  town  of  Hillsboro  as  the  said  pas- 
senger car  advanced  toward  the  said  town  of 
Hillsboro,  the  said  car  as  the  proximate  r». 
suit  of  the  negligence,  carelessness  and  reckless- 
ness of  the  defendant  in  the  matter  of  the  build- 
ing, erection  and  maintenance  of  its  track,  road- 
bed and  bridges  and  tlie  careless  and  negligent 
operation  of  the  said  car  [it]  came  to  a  stop  at 
a  bridge  upon  the  defendant's  line  of  railroad, 
the  bridge,  track  and  construction  being  insuffi- 
dent  and  out  of  repair,  and  the  front  end  of 
the  said  car  tilted  downward  and  the  back  end 
thereof  tilted  upward  to  a  great  angle  and 
the  bridge  and  construction  work  and  the  dumps 
and  other  general  construction  of  the  track, 
having  given  way  to  such  an  extent  that  it  be- 
came extremely  dangerous  to  the  lite  of  the 
plaintiff  and  other  passengers  similarly  situated, 
to  remain  thereon.'' 

Following  the  pleading  quoted  were  al- 
legations showing  that  due  to  the  danger- 
ous situation  of  the  car  It  was  necessary ' 
for  appellant  to  disemlnrk  in  the  dark  in  a 
dovmponr  of  rain  and  walk  therein  to  the 
town  of  Hillsboro  four  mUes  distant,  and  as 
a  result  of  which  he  was  Injured  In  Mst 
health  by  the  enforced  exposnie  to  the  cold 
and  rain.  Upon  trial  and  hearing  upon  the* 
Issue  we  are  discussing,  appellant  and  othera 
testified  that  when  the  car  reached  a.pOiDS' 
about  four  miles  from  HlllSboro  where  thid 
track  bridges  a  ravine  and  as  It  was  running 
upon  the  bridge  the  forward  end  of  the  car 
sank  downward,  and  the  rear  end  tilted  up, 
due  to  the  wa^out  of  the  embankments,  to 
an  angle  of  atwut  45  degrees,  where  it  re- 
mained fixed;  and  that  while  the  car  was  In 
a  dangerous  position  all  passengers  disem- 
barked safely.  There  was  no  proof  whatever 
concerning  the  cause  or  reason  for  the  track 
and  embankment  giving  way  or  to  what  It 
was  attributable.  The  allegations  of  negli- 
gence copied  about  Is  all  the  pleading  in  that 
respect,  and,  as  stated,  no  evidence  was  in- 
troduced in  sui^port  of  the  same.  Accord- 
ingly, the  inquiry  is:  Does  the  petition  al- 
lege spedflc  acts  of  negligence,  and,  if  so, 
was  it  necessary  for  appellee  to  prove  same 
in  order  to  recover  at  all?  We  answer  txxth 
inquiries  afflrmatlyely. 

[1,2]  A  careful  examination  of  the  peti- 
tion narrating  appellee's  negligence  will  dls- 
doee  a  general  charge  of  negligence  as  well 
as  a  charge  that  the  injury  resulted  from 
specific  acts  of  negligence.  It  is  alleged  gen- 
erally that  the  injuries  proximately  resulted 
from  "the  negligence,  carelessness  and  reck- 
lessness" of  appellee  In  the  "building,  erec- 
tion and  maintenance  of  its  track,  roadbed 
and  bridges."  Following  such  general  al- 
legations is  the  spedflc  diarge  that  appel- 
lant's injuries  resulted  from  "the  careless 
and  negligent  operation  of  the  said  car,"  to- 
gether with  the  further  allegation  that  the 
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car  was.  caused  to  tilt  and  appellant,  as  a 
conseauenoe,  compelled  to  alight  therefrom 
and  subjected  to  the  Injuries  detailed  be- 
cause of  "the  bridge,  track  and  construction 
being  insufSdent  and  out  of  repair."  In 
short,  the  specific  acts  of  negUgence  were 
averred  to  be  the  careless  and  negligent  oper- 
ation of  the  car,  the  insufficient  construction 
of  the  track  and  bridge,  and  the  fact  that  it 
was  out  of  repair.  These  allegations  speak 
for  themselves,  and  to  assert  that  they  charge 
specific  acts  of  negligence  Is  but  to  accord  to 
the  language  used  its  ordinary  significance. 
And  the  rule  is  that  where  specific  acts  of 
negUgence  are  reUed  upon,  It  is  Incumbent 
upon  the  plaintiff,  in  assuming  as  he  does  the 
burden  cast  by  law,  to  prove  the  acts  as  al- 
leged. The  rule  is  fondamentallj  correct  and 
uniformly  enforced. 

[3]  Ai^Uant  in  effect  concedes  as  much, 
but  seeks  to  avoid  the  ai^llcation  of  the  rule 
in  the  Instant  case  on  the  ground  that  the 
evidence  discloses  presumptlTe  negligence  as 
compreboided  within  the  maxim  res  Ipso 
loquitur.  Conceding  for  the  purpose  of  the 
discussion,  but  not  determining  the  question, 
that  proof  of  the  mishap  which  necessitated 
appellant  leaving  the  car  was  res  ipsa  loqui- 
tur, in  the  absence  of  explanation  by  those 
In  management  of  the  appellee,  the  precise 
question  has  nevertheless  been  decided  ad- 
versely to  aiwellant's  contenti(KL  M.,  K.  & 
T.  Ry.  Co.  of  Tex.  v.  Thomas,  132  S.  W.  974. 
In  the  case  dted  the  court  quotes  ai^n-oving- 
ly  from  Oibler  v.  Quincy,  etc.,  Ry.  Co.,  148 
Mo.  App.  47S,  128  Sw  W.  791,  that: 

"The  rule  permitting  a  presumption  of  negU- 
gence  to  aamce  for  plaintiS  proceeds  on  the 


theory  that  It  is  easily  within  the  means  of  de> 
fcndaot  to  show  there  was  no  derdiction  on  his 
part,  if  such  be  the  fact,  while  the  plaintiff 
would  labor  under  a  great  disadvantage  if  the 
burden  to  show  the  particular  acts  of  negligence 
continned  with  him.  •  •  *  But  when  the 
petition  contains  a  general  allegation  of  negli- 
Rence,  and  proceeds  to  aver  specific  matters  of 
fact  as  to  toe  manner  in  which  the  mishap  oc- 
curred, die  specific  averments  are  preferred  and 
take  precedence  over  the  general  allegation  as 
to  the  game  subject-matter,  and  plaintiff  is 
therefore  required  to  prove  the  specific  allega- 
tions of  fact  as  laid. 

If  anpdiant  bad  alleged  that  appellee 
was  negligent  In  permitting  the  car  to  run 
upon  the  bridge  in  thie  manner  it  did,  and  as 
a  consequence  he  was  compelled  to  disembark 
therefrom  and  as  a  result  of  such  enforced 
disembarkation  he  was  exposed  to  the  inclem- 
ent weather  and  injured  as  alleged,  and 
that  he  was  unable  to  prove  the  particular 
act  or  omission  which  brought  about  the  re- 
sult, the  rule  could  have  been  Invoked  and  it 
would  have  been  for  the  Jury,  under  appro- 
priate instructions  by  the  trial  court,  to  de- 
termine whether  from  all  the  drcnmstanceSr 
the  fbct  Itself  bespoke  negligence.  Hav- 
ing chosen,  however,  to  allege  the  specific 
acts  and  omissions  that  brought  about  his  In- 
juries, appellant  was  compelled  to  prove 
them,  and,  having  failed  to  do  so,  the  case 
should  not  have  been  submitted  to  the  Jury. 

Because  of  the  conclusion  reached  on  ths 
issue  we  have  Just  discussed,  the  other  is- 
sues raised  by  the  brief  of  appellant  have 
not  been  considered,  and  we  an  not  to  be 
understood  as  baving  disposed  of  them  in 
any    respect 

The  Judgment  is  affirmed. 
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BIEDEN    ▼.    BROTHERHOOD    OP    BAII^ 
ROAD  TRAINMEN  et  al.    (No.  6616.)* 

(Cknirt  of  CSvil  Appeals  of  Texas.     San  An- 
tonia    March  8,  1916.    Rehearing  De- 
nied April  6,  1016.) 

Jbsubakoe  ®=3790  -~  BxnznT  OtBrmoAiK— 

Right  of  Recovekt. 

tJnder  the  constitation  of  a  brotherhood 
providing  that  a  member  leodTing  any  of  ena- 
irerated  injuries  shall  be  considered  totally  and 
permanently  disabled  and  entitled  to  receive  the 
amount  of  his  ben^dary  certificate,  and  that 
any  other  claim  for  disability  is  addressed  to 
the  benevolence  <^  the  brotherhood,  and  shall 
not  constitute  the  basis  of  any  letpal  liability  of 
the  brotherhood,  but  shall  be  referred  to  the 
beneficiary  board,  and,  if  approved  by  it,  the 
member  tihall  be  paid  the  amount  of  his  certifi- 
cate, a  member  whose  claim  for  total  disabil- 
ity of  another  nature  than  enumerated  is  re- 
jected by  such  board  has  no  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |1960;   Dec.  Dig.  «s»7S0.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  S.  O.  Tayloe,  Judge. 

Actltm  by  Frank  O.  Riedm  agalnat  tb» 
Brotherhood  of  Railroad  Trainmen  and  otb- 
er&  From  an  adverse  Judgment,  plaintiff 
appeals.'  Affirmed. 

Oeo.  Powell,  of  San  Antonio,  for  aiq)el- 
lant 

MOURSUND,  J.  This  la  a  suit  by  Frank 
O.  Rleden,  seeking  to  set  aside  a  Judgment 
of  dismissal  entered  in  a  suit  by  him  against 
the  Brotherhood  of  Railroad  Trainmen.  The 
facts  relied  upon  to  excuse  the  failure  of 
Rleden  to  file  a  motion  for  new  trial  after 
the  cause  was  dismissed  are  folly  set  out, 
and  are  sufficient,  and  need  not  be  here  men- 
tioned. It  wUI  also  be  unnecessary  to  state 
the  allegations  In  detail  which  relate  to  the 
merits  of  the  cause  of  action.  The  petition 
dlscloees  that  Rleden  was  a  member  in  good 
standing  of  a  subordinate  lodge  of  the  Broth- 
erhood of  RaUroed  Trainmen,  and  held  a 
beneficiary  certificate  entitling  him  to  recov- 
er $1,350  In  case  of  plaintiff's  death  or  his 
total  x>ermanent  aisability;  that  he  was 
Injured  by  being  struck  on  the  bead  by  a 
moving  freight  train;  that  his  skull  was 
fractured,  and  he  Is  and  was  totally  and  per- 
manently disabled  from  working  on  the  rail- 
road In  train  service;  that  he  presented  his 
claim  as  provided  by  sections  70  and  71  of  the 
constitution  of  defendant,  but  his  claim  was 
rejected;  that  his  claim,  with  full  proof  of 
his  total  permanent  disability  as  railroad 
trainman,  was,  as  required  by  the  constitu- 
tion of  defendant,  submitted  for  decision  to 
the  Benefldary  Board  of  defendant,  compos- 
ed of  the  Orand  Master,  Assistant  Grand  Mas- 
ter, Orand  Secretary,  and  Grand  Treasurer  of 
said  Supreme  Lodge,  whose  duty  it  was  to  de- 
cide as  to  the  sufficiency  of  said  proofs,  and 
said  Beneficiary  Board  willfully  and  fraudu- 
lently rejected  and  disallowed  his  claim,  and 
falsely  and  fraudulently  reported  that  plaintiff 


had  not  proven  his  permanent  disability ;  that, 
as  is  required  by  section  70  of  said  con- 
stitution, the  Grand  Secretary  and  Treasurer 
reported  the  disapproval  of  such  claim  to 
the  Board  of  Insurance  at  Its  next  annual 
meeting,  and  said  board  fraudulently  and 
willfully  refused  to  allow  su<^  claim.  The 
oertiflcate  contained  the  following  provision: 

"This  certificate  is  issued  on  the  express  con- 
dition that  the  said  Frank  G.  Rleilen  shall  com- 
ply with  the  Constitution,  by-laws,  rules,  and 
regulations  now  in  force,  or  which  may  hereafter 
be  adopted  by  the  wlthin-named  Brotherhood, 
which  are  printed  and  published  by  the  Grand 
Lodge  of  the  said  Brotherhood  and  made  a  part 
hereof,  and  that  he  pay  all  dues  and  assessments 
imposed  upon  him  within  the  time  specifled  by 
the  Constitution  and  by-laws." 

The  following  provisions  of  the  constitu- 
tion and  general  rules  of  the  Grand  Lodge 
are  disclosed  by  plaintiffs  petition: 

"Sec.  6&  Any  beneficiary  member  in  good 
staading,  who  stiall  suffer  the  am.putation  or 
severance  of  an  entire  hand  at  or  above  the 
wrist  joint,  or  who  shall  suffer  the  amputation 
or  severance  of  entire  foot  at  or  above  the  an- 
kle Joint,  or  who  shall  suffer  the  complete  and 
permanent  loss  of  sight  of  both  eyes,  shall  be 
considered  totally  and  permanently  disabled,  and 
shall  thereby^  be  entitled  to  receive,  upon  fur- 
nishing sufficient  and  satisfactory  proofs  of  such 
total  and  permanent  disability,  to  the  full 
amount  of  nis  beneficiary  certificate,  but  not 
otherwise. 

"Sec.  68.  Proofs  of  total  and  permanent  disa- 
bility shall  be  made  as  follows:  The  secretary 
of  the  lodge  of  which  the  brother  is  a  member 
and  the  member  shall  promptly  make  statement 
in  writing  of  such  disabili^  on  the  form  pre- 
scribed and  under  the  seal  of  the  lodge,  which 
statement  shall  also  be  signed  by  the  Master 
Financier.  There  shall  also  be  made,  signed 
and  sworn  to  by  attending  physician,  a  statement 
setting  forth  the  nature  and  extent  of  the  injury 
and  all  proofs,  including  the  beneficiary  certifi- 
cate of  tne  member  and  his  receipts  for  all  dues 
and  assessments  for  the  month  in  which  lie  was 
injured,  shall  be  forwarded  to  the  Grand  Sec- 
retary and  Treasurer,  and  if  the  same  are  found 
to  be  regular  and  satisfactory  by  him,  the  claim 
shall  be  assessed  for  and  paid  in  its  regular 
order,  but  If  tlie  Grand  Secretary  and  Treas- 
urer shall  for  any  reason  disallow  or  reject  said 
claim,  it  shall  be  referred  to  the  Beneficiary 
Board,  who  may  allow  or  disallow  the  claim. 
If  allowed,  it  shall  be  assessed  for  and  paid  in 
its  regular  order.  If  disallowed  by  the  Bene- 
ficiary Board,  the  claimant  may  appeal  to  the 
Board  of  Insurance,  which  may  allow  or  disal- 
low the  claim,  and  its  decision  shall  be  final. 
If  allowed,  it  shall  be  assessed  for  and  paid  in 
its  regular  order.  If  the  claimant  is  at  a  dis- 
tance from  the  lodge,  the  examining  physician 
shall  be  appointed  by  the  Grand  Secrebu^  and 
Treasurer  or  Grand  Master.  Any  daunant 
shall  be  required  at  the  option  of  the  Grand 
Master,  and  as  a  condition  precedent  to  the  rif  ht 
of  recovery  upon  his  certincate,  to  submit  lum- 
self  to  ezEunmation  by  ome  or  more  reputable 
physicians  or  surgeons  to  be  selected  by  the 
Grand  Master,  and  the  fee  of  the  physician,  or 
surgeon,  makine  such  examination  snail  be  borne 
by  the  Grand  Lodge. 

"Sec.  70.  All  claims  for  disability  not  oomina 
within  the  provision  of  section  68  shaQ  be  hela 
to  be  addressed  to  the  systematic  benevolence  of 
the  Brotherhood  and  shall  in  no  case  be  made 
the  basis  of  any  legal  llabilitv  on  the  part  of  the 
Brotherhood.  Every  such  claim  shall  be  refer- 
red to  the  Beneficiary  Board,  composed  of  the 
Grand   Master,    Assistant   Orand   Master,   and 
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Grand  Secretary  and  Treasurer,  who  shall  pre- 
scribe the  character  and  decide  as  to  the  suffi- 
ciency of  the  proofs  to  be  famished  by  th« 
claimant,  and  if  approved  by  said  board,  the 
claimant  shall  be  paid  an  amount  equal  to  the 
fall  amount  of  the  certificate  held  by  him,  and 
sodt  payment  shall  be  considered  a  surrender 
and  cancellation  of  such  certificate,  provided 
that  the  approval  of  said  board  shall  be  requir- 
ed as  a  condition  precedent  to  the  ri^ht  of  any 
such  claimant  to  benefits  hereunder,  and  it  is 
agreed  that  this  section  may  be  pleaded  in  bar 
ot  any  salt  or  action  at  law,  or  in  equity,  which 
may  be  comjnenced  in  any  court  to  enforce  the 
payment  of  any  such  claims.  No  appeal  shall 
be  allowed  from  the  action  of  said  board  in  any 
case;  but  the  Grand  Secretary  and  Treasurer 
shall  report  all  disapproved  claims  made  under 
this  section  to  the  Board  of  Insurance  at  its 
next  annual  meeting  for  such  disposition  as  such 
Board  of  Insurance  shall  deem  just  and  proper. 
"Sea  71.  A  brother  desiring  to  present  a 
claim  under  section  70  shall  make  application  to 
bis  lodge  in  writing,  accompanying  which  must 
be  a  certificate  from  a  regular  practicing  physi- 
<dan  or  surgeon  showing  the  condition  of  the 
brother  and  on  which  the  claim  is  to  be  based. 
If  approved  by  the  lodge,  the  secretary  shall 
forthwith  forward  them  with  notice  of  such  ap- 
proval to  the  Grand  Secretary  and  Treasurer, 
who  will  at  once  forward  to  the  lodge  the  nec- 
essary blanks  and  instructions  for  presenting  a 
dfiim." 

Plaintiff  further  alleged  that  certain  8tii>- 
ulatlons  In  section  70  of  the  coDstltutlon  are 
arbitrary  and  void,  namely,  the  provision 
that  the  rejection  of  a  claim  by  the  Benefi- 
ciary Board  and  Board  of  Insurance  Is  final, 
and  also  the  <»ie  to  the  effect  that  such  sec- 
tion 70  may  be  pleaded  In  bar  of  any  suit  or 
action  at  law  or  in  equity  which  may  be 
commenced  in  any  court  to  enforce  the  pay- 
ment of  any  such  claims.  A  general  demur- 
rer was  sustained  to  the  petition. 

The  qnestlon  to  be  decided,  as  presented 
by  the  briefs,  is  whether  under  said  section 
70  Rleden  Is  entitled  to  recover  for  total  dis- 
ability of  the  kind  suffered  by  him.  In  sec- 
tion 68  the  disabilities  classed  as  permanent 
are  defined,  and  plaintiff's  injuries  are  not 
snch  as  to  bring  him  within  any  of  those 
therein  set  out  In  very  plain  language  the 
contract  provides  for  the  payment  of  a  cer- 
tain sum  in  the  event  of  the  Insured's  death, 
or  In  the  event  of  hla  suffering  any  one  of  the 
dlaabilitieB  named  In  section  68  and  therein 
classified  as  peimanent  disabilities.  If  he 
suffers  other  Injuries  than  those  named  there- 
in, although  of  equally  permanent  character 
and  dlsabUng  him  to  an  equal  extent  as  one 
therein  named,  such  injuries  are  not  covered 
by  said  section,  and  no  recovery  can  be  had 
therefor.  Brotherhood  of  R.  B.  Trainmen 
V.  Walsh,  80  Ohio  St.  16,  103  N.  B.  7a8. 
There  Is  no  provision  for  payment  on  ac- 
count of  Injuries  other  than  those  described 
In  section  68,  unless  It  can  be  deduced  from 
section  70.  That  section  provides  that  all 
claims  for  disability  not  coming  within  tlie 
provisions  of  snid  section  68  shall  be  held 
to  be  addressed  to  the  systematic  benevolence 
of  the  Brotherhood,  and  shall  In  no  case  be 
made  the  basis  of  any  legal  liability  on  the 
part  of  the  Brotherhood.   This  language,  tak- 


en In  connection  with  the  remainder  of  the 
section,  strongly  indicates  that  the  inten- 
tion was  that  under  no  circumstances  should 
a  claim  not  falling  within  those  described  In 
section  68  even  become  the  basis  for  a  cause 
of  action  against  the  Brotherhood;  that, 
even  If  allowed  by  the  board,  it  would  stlli 
address  itself  merely  to  the  benevolence  of 
the  order.  However,  if  it  be  conceded  that 
the  language  employed  in  the  subsequent 
part  of  the  section,  when  construed  most 
strongly  against  the  Brotherhood,  can  be  said 
to  give  the  b^ieficiary  a  legal  right,  provided 
the  Beneficiary  Board  allow  the  claim,  still 
appellant  cannot  recover;  for  he  falls  to 
show  that  such  legal  right  ever  came  into 
existence.  The  contract  does  not  give  a 
cause  of  action  In  one  provision  and  under- 
take to  deprive  the  beneficiary  of  it  in  an- 
other by  providing  that  no  appeal  shall  be 
made  to  the  courts,  as  was  the  case  in  Lewis 
T.  Brotherhood  Accident  Co.,  184  Mass.  1,  79 
N.  E.  802,  17  I*  K.  A.  (N.  S.)  714.  There  is 
no  nndertaldng  to  pay  for  permanent  disa- 
bilities such  as  appellant  alleged,  unless  it  is 
stated  In  the  provision  that  such  i>ayment 
will  be  made  If  the  Beneficiary  Bocu'd  decides 
in  favor  thereof.  Ho  duty  was  imposed  by 
the  contract  upon  the  board  to  allow  any 
such  claim.  Ttie  claim  was  of  a  purely  be- 
nevolent nature.  Can  It  be  said  that  It  is 
contrary  to  public  policy  to  contract  that  a 
benevolent  claim  will  oiUy  be  paid  if  allowed 
by  a  certain  board?  Certainly  not  But,  if 
It  could  be  held  to  be  contrary  to  public  pol- 
icy, under  what  provision  would  appellant  be 
entitled  to  recover?  Oan  the  courts  change 
the  contract  so  as  to  make  it  read  that  mem- 
bers are  entitled  to  recover  for  all  permanent 
disabilities,  whether  mentioned  in  section  68 
or  not,  leaving  the  question  to  be  determined 
by  a  Jury  in  each  case  whether  the  disabili- 
ties are  permanent?  There  is  nothing  in  the 
contract  which  evidences  v^  intention  to  so 
provide,  nor  from  which  appellant  could  con- 
tend that  he  was  even  led  to  believe  that  such 
was  his  contract  Sudi  a  UabiUty  was  evi- 
dently not  contemplated  by  the  Brotherhood, 
and  henoe  not  provided  for  in  fixing  assess- 
ments. The  courts  cannot  make  a  contract 
for  the  parties.  They  can  hold  tliat  contrac- 
tual rights  cannot  be  taken  away  by  any  sys- 
tem of  arbitration  whereby  one  of  the  parties 
to  the  contract  does  the  arbitrating,  but  they 
cannot  h<dd  that  the  contract  gives  rights 
which  it  expressly  negatives. 

As  was  said  in  the  case  of  Pool  v.  Brother- 
hood of  Railroad  Trainmen,  143  Cal.  650,  77 
Pac.  661: 

"This  is  not  a  case  of  an  arbitrary  adjudica- 
tion of  the  officers  of  a  benevolent  association, 
declaring  a  forfeiture  of  property  or  of  vested 
rights.  It  is  simply  the  rejection  of  a  -claim 
that  the  lodge  might  in  its  charity  have  allowed, 
but  it  was  agreed  that  such  claim  should  be  in 
the  discretion  of  the  lodge  and  not  the  basis  ot 
legal  liability.  Plaintiff  may  have  been  unfor- 
ti  Date  in  becoming  a  member  of  a  brotherhood 
that  is  not  benevolent  but  the  court  obbih^  wt- 
do  bis  actions  in  this  regard." 
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In  mppdrt  of  the  condnslon  that  appellant 
iB  not  aitlUed  to  reoorer,  we  also  dte  the  fol- 
lowing eaaes:  Elghmy  t.  Brotherhood  of  R. 
R.  Trainmen,  118  Iowa,  681,  83  N.  W.  1061; 
Sanderson  t.  Brotherhood  of  B.  B.  Trainmen, 
2M  Pa.  182,  63  AtL  767. 

The  lod^nent  is  affirmed. 


LONE  STAB  INS.  UNION  y.  BRANNAN.* 
(No.  5558.) 

(Court  of  (XtU  Appeals  of  Texas.    San  Antonio. 

Jan.  5,  1916.    On  Motion  for  Behear- 

Ing,  April  6,  1916.) 

L  Instjrahck  «=3755(2)  —  Lifk  Instjbanct  — 

WaIVBB    Of    FORFKITUBE— POWEBS   OF    OiTI- 
<EB8— HATEBIALmr. 

Whetiier  the  local  agent  of  an  iasnrance 
company  was  authorised  to  waive  the  forfeituie 

Jtronsions  of  the  policy  is  immaterial,  where  the 
nry  found  that  the  general  manager  waived 
such  conditions. 

[EM.  Note. — ^For  other  cases,  see  Insurance, 
Cent.Dig.|190S;  Dec.  Dig.  «s9755(2).] 

On  Motion  for  Behearing. 
2.  Appeal  and  Ebbor  ®=3l070(2) ->•  Fuiida- 

I0EI7TAI,   EBROB— 'ReVEBSAL. 

Where  the  judgment  may  be  sufflciently 
supported  by  three  nnossailed  special  findings  of 
the  jury,,  a  fourth  finding,  though  it  might  be 
erroneous,  Is  not  fundamental  error  and  does 
not  require  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  4232,  4233 ;  Dec.  IMg.  «=> 
1070(2).] 

8.  In8t»aitck  «:97S6(1)  —  Lin  Inbttrahox  — 

FOBFEITUSE— EbTOPPKI» 

Where  the  policy  or  benefit  certificate  pro- 
rides  for  termination  on  failure  to  pay  premi- 
ums or  dues,  without  affirmative  act  of  the 
insurer,  conduct  of  the  insurer  misleading  the  in- 
sured to  Ills  expehse  or  harm  may  estop  the  in- 
surer from  asserting  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
CJent  Dig.  f  1907;    Dec.  Dig.  «=»756a).] 

4.  Instjkawce  «=»7B6(1)  —  Life  Inbttbarok  — 
FOBFBrnjBll!— EbtoppeIt-Evidence. 

Where  the  insurer's  general  manager  sent 
duplicate  notices  of  delinquency  and  treated  de- 
ceased as  a  member  until  five  days  after  her 
death  although  she  failed  to  pay,  and  he  failed 
to  furnish  blanks  for  reinstatement,  as  required 
by  the  policy,  or  to  Instruct  the  local  agent  as 
to  procedure  against  delingnents,  a  strong  case 
of  estoppel  to  plead  forfeiture  was  made  out, 
though  the  forfeiture  provisions  may  have  been 
self -executing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1907;  Dec.  Dig.  <e=»766(l).] 

Appeal  from  District  Conrt,  Bexar  Oonntjr ; 

5.  G.  Tayloe,  Judge. 

Action  by  Robert  Brannan  against  the 
Lone  Star  Insurance  Union.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Marcus  W.  Davis  and  Geo.  M.  Mayer, 
both  of  San  Antonio,  for  appellant.  O.  A 
Keller,  of  Sam  Antonio,  for  appellee. 

MOUBSUND,  J.  Bobert  Brannan  sned  ap- 
pellant upon  an  Insurance  policy  tor  $1,000, 
Issued  to  his  deceased  wife.  Marguerite  Bran- 
nan, alleging  that  she  had  In  all  respects 


compiled  wUb  the  conditions  and  provisions 
of  same,  and  that  due  notice  of  her  death  had 
been  given,  and  in  the  alternative,  if  It  should 
be  found  that  Mrs.  Brannan  had  not  com- 
plied wltb  the  conditions  and  provisions  of 
the  policy,  that  such  noncompliance  was 
waived  by  appellant ;  the  acts  retted  upon  as 
showing  waiver  being  fully  pleaded.  Appel- 
lant put  In  issue  all  the  material  allegations 
of  the  petition,  and  specially  pleaded  that 
Mrs.  Brannan  had  not  paid  assessment  No. 
103,  due  by  her,  within  the  time  prescribed 
by  its  constitution  an^  by-laws,  and  therefore 
she  bad  forfeited  her  membership  aud  her 
policy,  and  speclallj'  denied  that  it  had  waiv- 
ed any  provisions  of  the  constitution  or  by- 
laws. 

The  case  was  submitted  upon  special  Is- 
sues, which,  yfiOx  their  answers,  are  as  fol- 
lows: 

"Wueation  No,  1.  Was  the  course  of  dealing  on 
the  part  of  the  defendant  with  the  insured.  Mar- 
guerite Brannan,  with  respect  to  the  payment 
of  the  assessment  on  account  of  tlte  policy  sued 
upon,  such  as  were  reasonably  calculated  to, 
and  did  actually,  induce  the  said  Marguerite 
Brannan  to  believe  that  the  strict  performauce 
of  the  terms  of  the  policy  with  regard  to  the 
prompt  payment  of  assessments  would  not  be  in- 
sisted upon  or  required  by  the  defendant,  and 
that  payment  of  delinquent  premiams  would  be 
received  by  the  defendant  witliin  a  reasonable 
time  after  default  and  with  the  understanding 
between  said  parties  that  the  contract  would 
not,  on  such  account,  lapse  or  become  forfeited? 
Answer:  'Yes.' 

"Question  No.  2.  If  yon  answer  the  foregoing 
question,  'Yes,'  then,  was  the  failure  to  pay, 
prior  to  her  death,  the  premium  on  said  policy, 
mdoced  and  caused  by  such  prior  course  of  deal- 
ing, if  any,  which  may  have  existed  between 
said  parties  (if  any  such  course  of  dealing  did 
exist)?    Answer:  'Yes.' 

"Question  No.  3.  Considering  such  course  of 
conduct,  if  any,  was  the  tender,  shown  by  the 
evidence  to  have  been  made  by  the  plaintiff  to 
Joe  Murray,  made  within  a  reasonable  time  aft- 
er the  notice  of  assessment  for  which  such 
tender  was  made?    Answer:  'Yes.' 

"Question  No.  4.  The  policy  of  insurance  sued 
upon  contains  the  following  provision:  'Should 
a  suspended  member  personally  appear  and  ap- 
ply for  reinstatement  within  three  months  from 
the  date  of  hfs  suspension,  and  pay  all  arrear- 
ages, if  in  good  health,  he  shall  be  restored  to 
membership  and  his  policy  again  become  valid 
as  soon  as  said  payment  shall  have  been  re- 
ceived and  recorded  by  the  clerk  of  his  division.' 
Were  the  delinquent  payments  which  the  evi- 
dence shows  to  have  been  paid  by  or  for  the  in- 
sured and  received  by  Joe  Murray  received  by 
said  Murray  (a)  as  payment  of  original  assess- 
ments without  reference  to  the  clause  above 
quoted,  or  (b)  were  such  payments  received  by 
Joe  Murray  for  the  purpose  of  reinstatement 
under  the  stipulations  in  said  policy,  above 
quoted?  Answer:  Delinquent  payments  paid  by 
or  for  plaintiff  were  received  by  Joe  Murray  (a) 
as  payment  of  original  assessments  witiiout  ref- 
erence to  the  clause  quoted. 

"Question  No.  5.  In  case  you  have  found,  in 
answer  to  the  preceding  question,  that  said  de- 
linquent payments  were  received  by  Joe  Mur- 
ray as  original  payments  and  not  under  the  au- 
thority of  the  provisions  of  the  policy  quoted 
in  the  preceding  question,  then,  you  will  an- 
swer whether  or  not  Worth  Duncan,  general 
manager  of  the  defendant,  knew  that  said  Mur- 


4s»Fer  otbOT  cuea  see  lame  topic  sad  KBT-NUMBBB  m  all  Kay-Nuabarad  Dt(wto  and  IndUM 
•Application  tor  writ  of  snor  pcndins  In  Buprama  Court. 
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ray  was  so  rec«iTiiig  saeh  payments  (if  yon  find 
he  did  so  receive  the  same).  Answer:  'He 
did.'" 

Judgment  was  entered  npon  the  rerdict  for 
plalntifl  for  $1,131.16. 

[1]  Appellant  does  not  qneBtlon  the  suffi- 
ciency of  the  evidence  to  sustain  the  find- 
ings of  the  Jury,  but  by  two  assignments 
presents  the  sole  contention  that  the  evidence 
shows  that  Joe  Murray  was  merely  its  local 
■collector  without  power  to  waive  any  of  the 
provisions  or  conditions  contained  In  the 
policy.  This  proposition  may  be  conceded 
to  be  correct,  and  was  doubtless  conceded 
by  the  trial  court,  for  an  Issue  was  submit- 
ted whether  the  general  manager  of  appel- 
lant knew  of  Murray's  transactions  with  re- 
gard to  receiving  payment  of  delinquent  as- 
sessments. This  issue  was  decided  against 
appellant,  and  the  finding  Is  not  attacked. 
As  the  general  manager  knew  of  and  permit- 
ted the  business  to  be  conducted  by  Murray 
in  the  manner  relied  upon  as  waiving  the 
provisions  of  the  policy,  it  appears  that  the 
question  of  Murray's  authority  is  not  ma- 
terlaL 

No  other  question  having  been  raljsed,  the 
Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

As  stated  In  our  former  opinion,  there  are 
no  assignments  which  specifically  attack  any 
of  the  findings  of  the  Jury  as  betog  without 
evidence  to  support  them. 

The  first  assignment  complains  of  the  ac- 
tion of  the  court  in  refusing  the  motion  of 
defendant  to  peremptorily  instruct  the  Jury 
to  return  a  verdict  for  defendant,  the  rea- 
son stated  being  that  the  undisputed  evi- 
dence showed  that  the  local  secretary  and 
collector  of  defendant  was  appointed  for  the 
convenience  of  the  members  only,  and  had  no 
power  to  waive  any  of  the  provisions  or  con- 
ditions contained  in  the  policy.  No  rea- 
son was  given  In  the  motion  for  a  peremp- 
tory instruction  as  to  why  defendant  con- 
sidered Itself  entitled  to  such  action  by  the 
court 

The  second  assignment  complains  that  the 
verdict  and  Judgment  are  contrary  to  the 
law  and  the  evidence,  because  the  authority 
of  the  local  collector  Is  limited  by  the  con- 
tract, with  notice  of  which  the  insured  and 
beneflciaiy  were  charged. 

[2]  The  Issues  submitted  are  copied  In  our 
former  opinion.  No  objection  was  made  to 
the  submission  of  any  of  the  same,  and  the 
trial  court  was  therefore  not  apprised  until 
the  motion  for  new  trial  was  filed,  of  the 
reasons  relied  upon  by  defendant.  Those 
reasons  are  set  out  in  the  two  assignments  of 
error,  which,  In  order  to  Justify  us  In  con- 
sidering them,  have  been  held  to  be  sub- 
stantial copies  of  the  paragraphs  of  the  mo- 
tion for  new  trial.  Appellant  has  conceiv- 
ed the  idea  that  this  court  is  of  the  opinion 
that  the  entire  Judgment  must  rest  upon  the 
truth  of  the  finding  that  Duncan,  the  gen- 


eral manager,  knew  of  the  method  In  which 
the  local  collector  transacted  business.  It 
therefore  contends,  on  motion  for  rehearing, 
that  the  evidence  is  insufficient  to  support 
the  fifth  finding,  and  that  this  la  a  funda- 
mental error.  It  is  not  appar^t  to  us  that 
the  Judgment  cannot  be  sustained  upon  the 
first  three  findings  of  the  Jury.  In  fact,  in 
order  to  determine  whether  or  not  It  can 
be  sustained  thereon,  we  would  be  required 
to  read  all  of  the  evidence.  The  error,  there- 
fore, if  error  there  be,  in  the  answer  to  the 
fifth  finding,  cannot  be  said  to  be  one  going 
to  the  foundation  of  the  case.  Aside  from 
that,  the  question  whether  such  answer  Is 
supported  by  the  evidence  Is  purely  a  ques- 
tion of  fact,  the  examination  of  which  re- 
quires a  careful  study  and  weighing  of  all 
the  evidence.  We  conclude  that  under  the 
authority  of  the  following  cases  we  should 
hold  that  no  question  of  fundamental  error 
is  presented:  Houston  OU  Go.  v.  Kimball, 
103  Tex.  95,  122  S.  W.  583,  124  S.  W.  86; 
M.,  K.  &  T.  Ry.  ▼.  MaxweU,  104  Tex.  632, 
143  S.  W.  1147;  Oar  v.  Davis,  105  Tex.  470. 
151  S.  W.  795. 

[3]  We  believe,  however,  that,  were  we  au- 
thorized to  go  into  the  questioBs  argnied 
by  appellant,  we  would  not  be  JusHfled  in 
holding  the  evidence  insufficient  to  support 
the  verdict  and  Judgment.  As  we  under- 
stand the  cases,  there  can  be  no  doubt  that, 
even  where  the  conti-act  or  benefit  certificate 
Is  such  that  f  allore  to  pay  premiums  or  dues 
within  the  designated  time  terminates  it 
without  affirmative  action  on  the  part  of  the 
Insurer,  there  may  be  an. estoppel  by  reason 
of  conduct  on  the  part  of  the  Insurer  mis- 
leading the  insured  to  his  expense  or  harm. 

In  the  case  of  Hawkins  v.  Lone  Star  Ins. 
Union,  146  S.  W.  1041,  the  same  contract 
as  is  herein  sued  upon  was  construed  and 
the  provision  relating  to  forfeiture  of  mem- 
bership for  nonpayment  of  assessments  held 
to  be  self -executing.  The  decision  of  sudi 
question  was  perhaps  not  necessary,  as  the 
evidence  showed  that  a  letter  had  been  sent 
to  the  insured  which  showed  that  it  would  be 
necessary  for  her  to  be  reinstated,  thus 
showing  that  a  forfeiture  had  actually  been 
entered.  A  very  similar  provision  was  held 
not  self-executing  In  the  case  of  Northwest- 
ern Traveling  Men's  Ass'n  v.  Scbauss,  148 
IlL  304,  35  N.  B.  747. 

[4]  The  evidence  discloses  a  very  strong 
case  of  the  general  manager  of  the  company 
construing  the  provision  In  regard  to  for- 
feiture of  membership  as  not  self-executing, 
for  he  invariably  sent  second  notices  Just 
like  the  first  notice,  and,  although  Mrs.  Bran- 
nan  was  often  delinquent,  he  never  notified 
her  she  bad  forfeited  membership,  but  al- 
ways treated  her  as  still  a  member,  and  in 
fact.  Indorsed  on  the  proof  of  death  the 
words,  "Lapsed  10A8,"  showing  that  she 
was  treated  as  a  member  until  five  days  aft- 
er her  death.  But  if  it  be  conceded  that  the 
provision  was  self -executing,  still  the  course 
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of  conduct  with  reference  thereto  by  the 
general  offlcera  Is  very  pertlnoit  upon  the 
Issue  of  estoppel ;  for  It  la  well  calcnlated  to 
mislead  the  Insnred.  In  addition,  we  notice 
that,  while  the  general  manager  In  a  gen- 
eral way  seeks  to  repudiate  the  acts  of  Mur- 
ray, he  does  not  contend  that  he  ever  In- 
gtmcted  Murray  to  notify  members  they 
were  suspended  or  to  use  any  different  meth- 
od with  regard  to  collection  ol  delinquent  as- 
sessments than  those  not  delinquent.  He  fur- 
nished no  blanks  for  reinstatements,  the 
receipts  were  general,  and  neither  such  re- 
ceipts nor  the  reports  to  him  by  Murray  con- 
tained any  statement  concerning  leinstate- 
ments. 
The  motion  is  overruled. 


SWEETEN  et  al.  v.  TAYLOR  et  ai 
(No,  5564.) 

(Conrt  of  GivU  Appeals  of  Texas.    San  Antonla 
Jan.  10,  1916.    On  Motion  for  Re- 
hearing, April  5,  1916.) 

L  TsBSPASs  TO  Tkt  TrruB  e=>41(l)— Actions 

— TrrU   FROM    SOVEBBISHTT. 

Wbere  plalntiSa  introduced  a  patent  to  the 
heirs  of  one  deceased  and  deeds  from  certain 
persons  of  the  same  name,  but  made  no  showing 
that  snch  iwrsons  were  the  lieirs  of  deceased, 
and  the  deeds  did  not  ao  recite,  they  failed  to 
deraign  title  from  the  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TSUe,  Cent  Big.  {  62;  Dec  Dig.  <8=» 
41(1).] 

2.  TBigPABS  TO  Tbt  Titm  <S=>41(2)  —  Tttlb 
Roic  CouHON  Sotntcs— Pkoof  of. 

Where  plaintiffs  claimed  under  deeds  of 
trust  executed  by  G.  and  another,  while  defend- 
ants claimed  title  from  O.,  bnt  their  chain  did 
not  show  the  interest  of  any  other  person,  plain- 
tiffs did  not  establish  the  claim  of  title  from  a 
common  source;  there  being  no  proof  of  the 
interest  which  either  of  their  grantors  had. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  g  62 ;  Dec.  Dig.  <S=a>41(2).] 

3.  Adtebse  Possession  €=»82— RtrNNiNO  op 
Statute— Possession  . 

Where  after  conveyance  of  one-half  of  the 
premises  the  grantee  went  into  possession  hold- 
UK  the  entire  premises  for  the  benefit  of  him- 
self and  his  grantor,  but  failed  to  record  his 
deed,  there  can  be  no  reliance  on  the  five-year 
statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  46S-471;  Dec.  Dig.  «=> 
82.] 

4.  Adtxbse  Possession  «=982— Running  of 
Statutb— Claim  undkb  Oolob  of  Title. 

Where  there  was  a  delay  of  over  three 
months  in  recording  a  deed,  the  grantee's  posses- 
rion  was  not  under  color  of  title  within  the  five- 
fear  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g§  468-471 ;  Dec.  Dig.  «=» 
82.] 

5.  Limitation  of  Actions  «=5»85(5)  —  Run- 
ning or  Statute— Absence  fbom  State. 

Under  Rev.  St.  1911,  art.  5702,  declaring 
tliat  if  any  person  against  whom  there  shall 
be  a  cause  of  action  sliall  be  without  the  limits 
of  the  state  at  the  time  of  the  accruing  of  such 
action  or  at  any  time  during  which  it  might 
have  been  maintained,  such  atmence  shall  not 
be  taken  as  a  part  of  the  time  limited,  time 


when  defendant  was  without  the  state  most  be 
deducted  in  determining  wbere  plaintiff's  aetton 
was  barred  by  the  five-year  statnta  of  limita- 
tions.'" 

fEd.  Note.— For  other  cases,  see  LimitaUon 
of  Actions,  Gent  Dig.  |  453;    Dec  Dig.  «=» 
85(6).] 
6k  Tkespass  to  T«t  Titlc  «=s»41(l)— Actions 

—Judgment. 

Mere  evidence  of  prior  possession  without 
proof  of  title  from  the  sovereignty  or  that  the 
parties  claimed  under  a  common  source  wUl  not 
warrant  judgment  for  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  i  62;  Dec.  Dig.  <S=»41(1).] 
7.  Appeal  and  Bbrob  «=»879— Necessitt  of 

Appealing. 

A  judgment  against  several  will  not  be  dis- 
turbed as  regards  those  defendants  who  did  not 
appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8581-3583;  Dec.  Dig.  «=> 
879.] 

Appeal  from  IMstrlct  Court,  Uvalde  Coun- 
ty;  R.  H.  Burney,  Judge. 

Action  by  Mrs.  Mollie  Taylor  and  husband 
against  Charles  Sweeten,  0.  W.  McFadden, 
and  others.  From  a  judgment  for  plaintiffs, 
the  named  defendants  appeal.  Reversed  and 
remanded  as  to  them ;  affirmed  as  to  defend- 
ants not  appealing. 

Love  &  Ellis,  of  Uvalde,  for  appellants. 
W.  O.  Linden,  of  San  Antonio,  for  appellees. 

MOURSUND,  J.  On  February  23,  1911, 
Mrs.  Mollie  Taylor,  Joined  by  her  husband, 
J.  8.  Taylor,  sued  O.  W.  Chant,  0.  Kruger, 
Charles  Sweeten,  D.  O.  Enloe,  U.  S.  Friday, 
and  W.  J.  Barker  In  trespass  to  try  title, 
seeking  to  recover  survey  No.  236  and  210 
acres  out  of  snrv^  No.  236,  both  originally 
granted  to  E.  B.  Franklin,  and  situated  In 
Bdvrards  county.  On  June  9, 1913,  an  amend- 
ed petition  was  filed  In  which  W.  T.  Gardner 
was  made  a  party  defendant  and  O.  W. 
Chant  was  omitted.  On  June  9,  1914,  by 
second  amended  original  petition,  O.  W.  Mc- 
Fadden was  also  made  a  defendant.  The 
suit  was  filed  in  the  district  court  of  Ed- 
wards county,  and  was  transferred  to  the 
district  court  of  Uvalde  county.  No  citation 
was  Issued  to  Sweeten,  and  no'  effort  made 
to  obtain  service  upon  him,  nor  any  answer 
filed  by  him  until  the  April  term,  1915,  of 
the  district  court  of  Uvalde  county.  Defend- 
ant Enloe  was  never  served  with  citation, 
and  did  not  answer.  Kruger  disclaimed  as 
to  all  the  land  sued  for.  Friday  and  Barker 
alleged  that  before  the  suit  was  filed  they 
had  sold  and  conveyed  said 'lands.  Gardner 
alleged  that  he  bad  purchased  a  part  of  the 
land  on  or  about  July  16,  1910^  and  had  con- 
v^red  the  same  to  McFadden  on  March  27, 
191S,  He  pleaded,  however,  the  three,  five, 
and  t«i  year  statutes  of  limitation  In  bar  of 
idalntlffS' suit  McX^dden  answered  on  March 
20,  1915,  and  alleged  the  ownership  by  him  of 
195  acres  out  of  the  east  end  of  said  survey 
No.  236  and  a  pSrt  of  survey  No.  236.    He  fur- 
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ther  alleged  that  be  bad-  purchased  such  landa 
on  March  27, 1013 ;  that  his  deed  was  diily  re- 
corded on  April  17,  1913;  and  that  he  had 
not  been  made  a  party  defendant  until  June 
9, 1914.  He  also  pleaded  the  three,  five,  and 
ten  year  statutes  of  limitation.  Sweeten  dls- 
claimed  as  to  all  except  80  acres  out  of  sur- 
vey 236,  and  as  to  said  80  acres  he  answer- 
ed by  plea  of  not  guilty  and  pleas  of  limita- 
tion under  the  three,  five,  and  ten  year  stat- 
utes. 

Judgment  was  roidered  by  the  court  in 
favor  of  plaintiffs  against  Sweeten  and  Mc- 
Fadden  for  the  portions  of  survey  No.  236  re- 
q)ectlvely  claimed  by  them  and  against  Fri- 
day, Barker,  and  Gardner  for  all  lands  sued 
for  out  of  survey  236;  that  plaintiff  take 
nothing  by  her  suit  as  to  any  portion  of  sur- 
vey 235;  that  the  suit  be  dismissed  as  to 
Enloe,  Eruger  and  Chant  No  findings  of 
fact  and  conclusions  of  law  were  filed. 

[1]  Plaintiffs  introduced  in  evidence  the 
patent  to  the  heirs  of  Elijah  B.  Franklin 
granting  survey  No.  236,  containing  640  acres. 
They  introduced  a  copy  of  a  power  of  attor- 
ney to  Thos.  J.  £>anklln  from  certain  par- 
ties, which  recited  that  Elijah  B.  Franklin 
was  their  brother ;  copy  of  power  of  attor- 
ney by  the  same  parties,  through  Thos.  J. 
Franklin,  as  attorney  in  fact,  and  Thos.  J. 
Franklin  for  himself,  to  Robert  A.  Gillespie; 
copy  of  a  deed  by  said  parties  to  Wm.  F. 
Gillespie  conveying  a  one  half  interest  in  all 
lands  owned  by  £lljah  B.  Franklin  in  Texas, 
which  recites  that  B.  A.  Gillespie  is  to  have 
the  other  half  for  locating  such  lands;  copy 
of  deed  from  W.  F.  GiUespie  and  M.  A.  Gil- 
lespie to  James  H.  Gillespie  for  an  undivided 
half  Interest  in  said  lands;  copy  of  deed 
from  W.  F.  Gillespie  to  MoUie  A.  Taylor  for 
all  of  survey  No.  236.  This  deed  is  dated 
March  9,  1889,  and  was  filed  for  record  on 
April  8,  1889.  All  of  these  Instruments  were 
admitted  over  the  objection  of  defendants, 
and  the  court  afterwards  concluded  that  they 
should  not  be  considered,  and  that  plaintiffs 
had  failed  to  show  title  from  the  sovereignty 
of  the .  soil.  This  conclusion  was  correct. 
Even  if  it  were  conceded  that  the  recitals 
constitute  evidence  of  the  facts  stated,  such 
facts  fail  to  show  that  the  grantors  were  the 
heirs  of  Elijah  B.  Franklin. 

[2]  Appellants  contend  that  plaintiffs  fail- 
ed to  show  common  source.  For  the  purpose 
of  showing  common  source  plaintiffs  intro- 
duced in  evidence  a  deed  of .  trust,  dated 
March .  25,  1807,  by  W.  F.  Gillespie  and 
Charles  J.  Gillespie  to  J.  H.  McLeary,  trus- 
tee, to  secure  a  note  In  f&,vor  of  Mrs.  Abigail 
E.  Gillespie  for  $1,700,  conveying  said  sur- 
vey 236  and  103  acres  out  of  survey  235 ;  also 
probate  proceedings  in  the  estate  of  Abigail 
E.  GiUespie,  Including  the  appointment  of 
the  ancillary  administrator ;  the  appointment 
by  the  ancillary  administrator  of  a  substitute 
trtistee;  deed  from  the  substitute  trustee 
to  the  administrator ;  deed  from  the  admin- 


istrator to-iW.  J>.  Sutherland.  Defendants 
introduced  in  evidence  the  same  instromeata, 
and  also  deeds  showing  that  defendants  Mc- 
Fadden  and  Sweeten  deraign  title  from  said 
W.  D.  Sutherland  to  the  portions  of  survey 
No.  236  claimed  by  them. 

The  deed  of  trust,  as  well  as  the  evidence, 
fails  to  show  what  interest  in  survey  Na 
236  was  claimed  by  Gha&  Gillespie  and  what 
interest  therein  was  claimed  by  W.  F.  Gil- 
lespie at  the  time  of  the  execution  of  the 
deed  of  trust.  They  conveyed,  "among  other 
lands,  940  acres,  the  B.  B.  Franklin  survey 
No.  236,  and  193  acree  out  of  the  E.  B.  Frank- 
lin survey  No.  236."  Appellants'  contention 
is  that,  as  the  evidence  shows  that  plaintiffB 
deraign  title  from  W.  F.  GiUespie,  while  ap- 
pellants deraign  title  from  W.  F.  Gillespie 
and  Chas.  Gillespie,  such  evidence  fails  to 
show  common  source.  The  leading  cases  on 
the  question  involved  are  the  following: 
Howard  v.  Masterson,  77  Tex.  41,  13  S.  W. 
635;  Hendricks  v.  Huffmeyer,  90  Tex.  577, 
40  S.  W.  1;  Gilmer  v.  Beaucbamp,  40  Tex. 
Civ.  App.  126,  87  S.  W.  907  (in  which  a  wriC 
of  error  was  refused).  The  opinions  in  the 
two  Supreme  Court  cases  were  written  by 
Chief  Justice  Gaines,  and  in  the  second  he 
states  what  principle  was  decided  In  the  first, 
and  apparently  was  of  the  opinion  that  com- 
mon source  cannot  be  shown  by  plaintiff  by 
the  introduction  in  evidence  of  a  deed  by  his 
grantor  and  another  person  under  which  de- 
fendant deraigns  title,  unless  the  deed  itself 
discloses  what  Interest  e&cb  aft  the  two  gran- 
tors undertook  to  convey.  However,  by  de- 
nying a  writ  in  the  last-cited  case  the  Su- 
preme Court  appears  to  have  approved  the 
holding  that,  though  the  Interest  conveyed 
by  each  of  two  grantors  be  not  shown  in 
their  deed  it  will  be  sufficient  if  it  Is  other- 
wise proven  what  interest  they  owned  at  the 
time  of  the  conveyance.  In  that  case  the 
evidence  showed  that  the  two  grantors  held 
under  the  same  title,  each  claiming  a  half 
interest,  and  the  presumption  was  apparent- 
ly held  Justified  that  each  undertook  to  con- 
vey a  half  interest,  and  that  the  grantee  by 
accepting  the  deed  admitted  that  he  claimed 
title  to  half  under  each  of  them.  In  this 
case  the  parties  conveyed  several  tracts  of 
land,  and  there  is  no  evidence  as  to  any  pre- 
vious claim  of  ownership  to  any  of  them  by 
Chas.  Gillespie,  so  it  is  impossible  to  charge 
defendants  with  any  admission  that  they 
claimed  a  certain  interest  under  W.  F.  Gil- 
lespie and  the  remainder  under  Chas.  Gil- 
lespie. The  evidence  shows  that  D.  W.  Gil- 
lespie executed  to  Chas.  Gillespie  as  trustee 
a  deed  of  trust  on  part  of  survey  235  to  se- 
cure Mrs.  Abigail  Gillespie  in  the  payment 
of  $1,000,  and  that  Mrs.  Mollie  Taylor  and 
husband  executed  to  W.  F.  Gillespie  as  trus- 
tee a  deed  of  trust  on  survey  No.  236  and 
part  of  235  to  secure  Mrs.  Abigail  Gillespie 
in  the  payment  of  a  note  for  $1,400,  and  the 
deed  of  trust  from  W.  F.  Gillespie  and  Ohaa 
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GiBesple  to  McLeary,  under  wMcb  defend- 
ants deralgn  tlUe,  contalna  the  following 
claase: 

"It  is  expres8l7  understood  that  the  accept- 
ance of  this  conTeyance  in  trust  is  a  release  of 
anj  end  all  claims  up<»  the  said  lands  included 
therein  by  virtue  of  certain  trust  deeds  hereto- 
fore executed  by  D.  W.  Gillespie  and  M.  A. 
Taylor  and  J.  Taylor,  her  husband,  to  Ohas.  J. 
Gillespie,  trustee,  to  secure  Abigail  E.  Gillespie, 
Thieh  said  trust  deeds  are  of  record  in  Edwards 
county,  Tex.,  and  that  the  same  or  any  part 
thereof  shall  be  hereafter  held  subject  only  to 
the  provisions  of  this  trnst,  and  upon  faithful 
compliance  vrith  the  terms  and  provisions  of 
this  trust  the  said  lands  shall  be  released  to  the 
said  W.  F.  Gillespie,  or  his  heirs  or  assigns, 
free  from  any  claim  or  incumbrance  created  by 
the  aforesaid  trust  deeds  of  D.  W.  Qillespie 
and  M.  A.  Taylor  and  J.  M.  Taylor." 

It  is  impossible  to  tell  wtaetber  W.  F. 
Gillespie  and  Cbas.  Gillespie  claimed  to  hare 
acquired  tbe  lands  and  to  have  asanmed  the 
payment  of  a  balance  at  $1,700  due  Mrs.  Abi- 
gail GUlespie,  or  whether  It  was  thought  the 
correct  thing  In  renewing  the  deeds  of  trust 
to  have  the  trustees  execute  the  new  one. 
No  m»itlan  Is  made  of  Chas.  Gillespie  in  any 
of  the  record  evidence  introduced,  except  in 
the  two  instances  above  menttoned.  We 
hold  that  the  court  was  not  authorized  to 
find  that  plaintifCs  had  shown  the  extent  to 
which  defendants  claimed  title  under  a  com- 
mon Boorce,  and  therefore  plaintifls  could 
not  rely  npcm  common  source  to  recover  any 
part  of  tbe  land. 

[3]  Defendants  in  support  of  their  plea  of 
limitation  under  the  five-year  statute  Intro- 
duced in  evidence  a  deed  from  W.  W.  Thread- 
gill  and  wife  to  W.  J.  Barlcer,  dated  October 
1, 1908,  to  an  nndlvided  half  Interest  in  the 
195-acre  tract  In  controversy,  which  deed 
was  acknowledged  on  December  24,  1908, 
bnt  was  not  recorded  until  August  19,  1909. 
Threadglll  went  into  possession  of  the  land 
under  deed  from  Sutherland  to  Threadglll 
and  Brady  dated  October  12,  1904,  acknowl- 
edged October  17,  1904,  and  filed  for  record 
August  16,  1905;  on  June  24,  1907,  Brady 
conveyed  to  Threadglll  his  Imlf  interest  in  all 
of  survey  236  not  theretofore  sold  by  them. 
Threadglll  Uved  on  the  land  until  he  sold  to  ' 
Barker.  When  Barker  bought  the  half  inter- 
est be  lived  on  the  land  "a  while."  Thread- 
gill  and  wife  conveyed  their  remaining  half 
Interest  to  Friday  by  deed  dated  June  15, 
1909,  filed  for  record  July  27,  1909.  Friday 
and  Barker  conveyed  to  Gardner  by  deed 
dated  July  16,  1910,  and  filed  for  record 
October  22,  1910.  Appellants  contend  the 
court  erred  in  holding  that  the  failure  to 
record  tbe  Barker  deed  until  August  19, 1909, 
constituted  a  fatal  break  in  the  period  of 
limitation  under  the  five-year  statute.  They 
say  that,  as  ThreadglU's  deed  was  recorded, 
and  be  owned  a  half  interest  and  Barker  the 
other  half  Interest,  Barker's  possession  was 
sufficient  without  recording  his  deed.  The 
cases  of  Myers  v.  Frey,  102  Tex.  527,  119  S. 
W.  1142;  and  Terrell  v.  Martin,  64  Tex.  121, 
are  relied  npon.   These  cases  bold: 


"If  one  who  claims  property  under  Sj  title  to 
himself  and  another  takes  possession  of  the 
whole  of  the  property  for  himself  and  for  his 
cotenant,  holding  the  same  adversely  to  every 
other  person  for  the  period  of  time  required  by 
law,  such  possession  will  inure  to  the  benefit 
of  the  cotenant  not  in  actual  possession  and  bar 
any  recovery  against  such  cotenant  out  of  pos- 
session the  same  as  against  him  who  is  in  pos- 
session." 

If  Barker  held  possession  for  Threadglll, 
such  holding  would  be  sufficient  as  to  Thread- 
gill's  halt  interest,  but  we  fall  to  see  how 
Barker  could  be  construed  as  holding  his 
half  interest  under  a  deed  duly  registered 
when,  in  fact,  be  held  it  under  a  deed  not 
registered  at  all  during  the  time  In  question. 
The  rule  announced  in  the  cited  cases  has 
no  application  to  the  question  raised  in  this . 
case.  We  notice  that  appellants  assume  that 
the  evidence  shows  that  Barker  stayed  in 
possession  until  be  sold  to  Gardner,  but  the 
only  testimony  we  find  is  that  of  Threadglll 
to  the  effect  that  Barker  "lived  there  for  a 
while."  This  does  not  make  proof  that  he 
was  in  possession  until  he  sold  to  Gardner, 
a  period  of  nearly  two  years. 

[4]  By  the  sixth  assignment  complaint  is 
made  of  the  ruling  that  there  was  a  break 
In  the  i)erlod  of  limitation  because  the  deed 
from  Friday  and  Barker  to  Gardner  was  not 
recorded  for  three  months  and  six  days.  This 
court  held  in  the  case  of  Jacks  v.  Billon,  6  Tex. 
Civ.  App.  192,  25  S.  W.  646,  that  one  month  and 
eight  days  between  tbe  date  of  a  deed  and  date 
of'  Its  filing  for  record  was  not  an  unreason- 
able time,  but  tbe  deed  was  executed  in'  1886 
In  California,  and  the  grantee  was  described 
as  being  of  the  county  of  McLean,  state  of 
Illinois.  In  the  case  of  Motley  v.  Corn  (Sup.) 
11  IS.  W.  851,  opinion  by  Commission  of  Ap- 
peals, it  was  held  that  limitation  under  the 
five-year  statute  was  proven,  although  the 
stetement  of  the  evidence  shows  a  failure  to 
record  one  of  the  deeds  for  five  months,  and 
no  evidence  Is  stated  which  excused  such  de- 
lay. However,  tbe  direct  point  was  not  rais- 
ed, so  far  as  Is  disclosed  by  the  opinion.  Ob- 
jection was  made  to  the  charge  because  it 
did  not  state  that  tbe  possession  should  be 
based  upon  a  deed  or  deeds  duly  registered. 
Tbe  couit  held  there  was  no  controversy  as 
to  the  fact  that  the  deeds  had  been  duly 
registered;  that  they  were  necessarily  so 
construed  to  he  by  tbe  conrt  when  admitted 
as  a  basis  for  the  plea  of  limitation.  'The 
court  appears  to  have  token  the  view  that, 
no  objection  having  been  made  In  the  trial 
court  on  the  score  that  the  deeds  were  not 
duly  registered,  and  no  controversy  made  In 
tbe  trial  court  or  tbe  am>eUate  court  that 
they  were  not  duly  registered,  the  failure 
to  charge  on  that  feature  should  be  held 
harmless.  We  think  that  a  failure  to  record 
a  deed  for  three  Inonths,  under  the  faets  as 
disciosed  by  this  case,  there  being  no  excuse 
shown  for  the  delay,  was  unreasonable,  and 
that  the  trial  court  did  not  err  in  so  holding. 
In  this  connection  we  paU  attention  to  tiie 
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foct  that  the  holding  of  this  court  opon  a 
similar  qnestlon  In  Dunn  t.  Taylor,  14S  S.  W. 
311,  was  afterwards  held  erroneous.  Dunn 
V.  Taylor,  147  S.  W.  287. 

The  seventh  assignment  is  oyerruled  for 
the  reasons  given  In  overruling  the  sixth. 

[6]  The  court  did  not  err  In  holding  that 
the  two  years'  residence  of  Chas.  Sweeten  in 
Oregon  should  be  deducted  In  estimating  the 
period  of  his  ipossession.  Article  K702,  B.  S. 
1911,  has  been  expressly  held  applicable  to 
suits  for  land.  Tate  v.  Waggoner,  149  S.  W. 
737,  and  cases  cited. 

[6]  By  the  ninth  and  eleventh  assignments 
It  is  contended  that  the  court  erred  in  render- 
ing Judgment  for  plaintiffs  against  McFad- 
den  and  Sweeten  for  the  tracts  claimed  by 
them.  We  have  already  held  that  no  title 
from  the  sovereignty  of  the  soil  or  from  a 
ccmunon  source  was  established.  Appellees 
contend  that  the  evidence  of  prior  possession 
was  sufficient  to  support  the  Judgment,  but 
there  Is  no  merit  in  the  contention.  The 
assifnments  are  sustained. 

By  the  tenth  assignment  it  is  contended 
that  McFadden  proved  title  by  limitation. 
This  assignment  is  overruled. 

[7]  The  Judgment,  in  so  far  as  it  afCects 
appellants,  is  reversed,  and  the  cause  re- 
manded. There  being  no  appeal  by  the  other 
defendants,  the  Judgment  as  to  them  will  not 
be  disturbed. 

On  Motion  for  Befaearlng. 

Appellees  sought  to  show  common  source 
by  introducing  in  evidence  the  deed  of  trust 
from  W.  F.  GlUespie  and  Chas.  J.  Qillesple 
to  J.  H.  McLeaiy,  trustee,  which  conveyed, 
"among  other  lands,"  survey  Na  236  and  193 
acres  out  of  surrey  Mo.  235,  and  was  dated 
March  25,  1897.  It  is  clear,  under  the  deci- 
sions cited  in  our  former  (pinion,  that  the 
introductlcm  of  said  instrument  failed  to 
show  common  source  because  of  the  fact  that 
It  was  executed  by  two  persons,  and  did  not 
show,  nor  was  there  any  evidence  to  show, 
that  W.  F.  Gillespie  alone  claimed  title  to 
sui-vey  No.  236.  Appellants  introduced  in 
evidence  a  deed  of  trust  from  Mollie  A.  Tay- 
lor and  husband  to  W.  F.  Gillespie,  trustee, 
to  secure  a  note  in  favor  of  Abigail  E.  Gil- 
lespie for  $1,400,  dated  June  20,  1888,  con- 
veying all  of  survey  No.  236  and  210  acres 
out  of  survey  No.  235,  and  also  a  deed  of 
trust  from  D.  W.  GlUespie  to  Chas.  J.  Gil- 
lespie, trustee,  to  secure  a  note  for  $1,000  in 
favor  of  Abigail  £.  GlUespie,  dated  Decem- 
ber 21,  1891,  an<l  conveying  pert  of  survey 
No.  235.  Avpellees  contend  in  their  motion 
for  rehearing  that  the  deed  of  trust  by  W. 
F.  GlUespie  and  Gbas.  GUlesple  to  McLeary 
CMiveyed  the  same  land  and  was  for  the  pur- 
pose of  securing  the  sameT  debt  as  the  one 
from  Mrs.  M.  A.  Taylor  and  husband  to  W. 
F.  GlUespie,  trustee.  A  comparison  of  the 
Instruments  shows  that  survey  236  Is  convey- 


ed in  eacb  of  them,  but  there  is  a  discrepancy 
in  the  acreage  out  of  survey  No.  235,  and, 
besides,  the  one  given  by  W.  F.  GUlesple  and 
Chas.  GlUespie  conveyed  other  lands,  not  de- 
scribed In  the  statonent  of  facts.  We  faU 
to  see  how  appeUees  can  assert  that  the  debt 
is  the  same,  "plus  the  accrued  interest,"  for 
the  note  for  $1,400  was  dated  June  20,  1880, 
and  that  for  ^,700  was  dated  March  25, 
1897.  It  Is  far  more  probable  that  the  deed 
of  tmat  by  W.  F.  and  Chas.  GUlesple  to  Mo> 
Leary  was  given  to  secure  a  renewal  of  the 
notes  secured  by  both  of  the  other  deeds  of 
trust,  for  it  mentions  both  and  provides  that 
Its  release  shaU  operate  as  a  release  of  both 
of  them.  But  even  this  is  a  mere  guess,  for 
It  is  not  even  shown  that  the  lands  conveyed 
therein  are  the  pame  ss  those  conveyed  in 
the  two  former  deeds  of  trust,  and,  even  If 
they  were  shown  to  be  the  same,  it  Is  sUU 
impossible  to  say  whether  W.  F.  and  Chas. 
GlUespie  undertook  to  represent  the  grantors 
in  the  former  deeds  of  trust  and  to  renew  the 
same,  or  whether  they  acquired  the  titles  of 
said  grantors  and  gave  a  note  for  $1,700,  and 
executed  a  deed  of  trust  upon  such  lands  or 
a  part  thereof,  and  others,  to  secure  the 
payment  of  such  note,  or  whether  they  a» 
quired  some  other  claim  to  said  lands.  We 
therefore  condnde  that  the  evidence  falls  to 
show  that  appellants  claim  survey  No.  236 
wholly  and  entirely  by  a  title  acquired 
through  W.  F.  GlUespie.  It  Is  a  matter  of 
conjecture  whether  Chas.  QlUeepIe  claimed 
any  interest  in  survey  No.  236,  and,  if  so, 
what  interest.  It  therefore  fc^ows  that  ap- 
pellees have  faUed  to  show  title  by  (Common 
source  to  survey  236,  and  have  faUed  to  show 
such  a  title  to  any  particular  interest  therein, 
for  the  extent  of  the  interest  therein  held  by 
appellants  under  W.  F.  GiUeEi)le  is  not  made 
to  appear. 

We  are  unable  to  agree  with  appeUees  In 
their  contention  that  the  Judgment  should  be 
affirmed  on  the  theory  that  prior  possessiou 
of  survey  236  was  shown  to  have  been  held 
by  W.  F.  GUlesple  prior  to  1889  of  such 
character  as  to  support  the  Judgment. 

The  motion  for  rehearing  Is  overruled. 


COBBIN  V.  BOOKEB.    (No.  684.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  16,  1916.    Behearing  Denied 

April  6,  1916.) 

1.  Appbal  anu   Ebsob  «C9831(3)— Bbvisw— 
Pbesuuptions. 

Where  no  findings  of  fact  were  filed  in  the 
trial  court,  an  appellate  court  must  assume  that 
all  issues  of  fact  properly  arising  were  resolved 
in  favor  of  the  appellee. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3764;  Dec.  Dig.  «=>931(3).l 

2.  CONXBACTS     «=»147(2)— COHSTBUOTION— iN- 
TKNTION    OF  PaBTIES. 

The  governing  principle  in  the  construction 
of  contracts  is  that  they  are  to  be  expounded  in 
accordance  with  the  intention  of  the  parties,  to- 
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be  BBcertaixied  from  the  writing  itself  when  iti 
meaniDK  is  clear. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  730;    De&  Dig.  «=a»147(2).] 

3.  Etidknob  <3=9448  —  Pabol  Evidenck  Af- 
FEcnNo  WarriNGa— CoNSTBUOTiON  of  Con- 

TBACT. 

Where  a  written  instrument  is  uncertain 
in  meaning  and  its  language  ambiguous,  or  of 
doubtful  construction,  the  intention  of  the  par- 
ties must  be  obtained  by  proof  aliunde. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2066-2082,  2084 ;  Dec.  Dig.  <S=> 
44a] 

4.  CONTaAOTS    «=>170(1)    —    CON8TB0CTION    — 

Pbacticai,  Intebpbetation. 

Practical  interpretation  placed  by  the  par- 
ties themselves  on  a  contract  of  doubtful  meaa- 
ing  is  entitled  to  great,  if  not  controlling,  in- 
fluence. 

[Ed.  Note.— Fbr  other  cases,  see  Contracts, 
Cent  Dig.  t  763;   Dea  Dig.  <8=»170(1).] 

6.  BVIDBNCE  <g=s>4«)(4)— PABOIi  BVlMSNOJi  A»- 
RCnifO  WBITIROa. 

Under  a  contract  of  assignment  of  a  lease 
and  option  to  purchase  land,  providing  that  the 
assignor  agrees  to  proceed  at  once  to  survey 
and  establish  the  exact  boundary  lines  within 
three  years  from  April  20,  1910,  it  cannot  be  de- 
termined from  the  language  of  the  contract  it- 
self whether  the  assignor  was  obli^ted  to  pro- 
ceed at  once  or  could  do  so  within  the  three- 
year  period. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2070;   Dea  Dig.  «=»450(4).] 

Appeal  from  District  Court,  BI  Paso  Coon- 
ty;  P.  R.  Price,  Judge. 

Action  by  W.  D.  Oorbln  against  L.  B. 
Booker.  From  a  Judgment  for  defendant, 
plaintiff  appealtk    Affirmed. 

C.  Ii.  Galloway  and  C.  L.  Vowell,  both  of 
El  Paso,  B.  v.  Bowden,  of  Los  Angeles,  Cal., 
and  J.  D.  Wendorff,  of  Kansas  City,  Mo.,  for 
appellant.  Tumey  &  Burges  and  T.  A.  Fal- 
vey,  all  of  El  Paso,  for  appellee. 

HIGGINS,  J.  On  April  20,  1810,  In  Chl- 
bnahna,  Mexico,  certain  parties,  who  will  be 
hereinafter  designated  as  the  "Mailer  heirs," 
entered  into  a  written  contract  with  L.  E. 
Booker  which  reads: 

"First  The  Mesdames  Douglas  and  Domin- 
gnez,  and  the  Messieurs  OameroH  (Manuel,  in 
representation  of  his  daughter)  declare  that  they 
are  the  owners  of  the  hacienda  named  'Santa 
Ana  del  Torreon'  situated  in  the  municipality 
of  San  Buenaventura,  district  of  Galeana,  In 
this  state,  and  having  the  following  boundaries: 
Xorth,  lands  of  Luis  Terrazas,  and  the  Corrali- 
to8_  Company;  south,  lands  of  Francisco  A. 
Prieto  and  Jose  Prieto  Yarela;  east,  lands  of 
Luis  Terrazas ;  and  west,  lands  of  Colonia  Dub- 
Ian,  George  Look  and  I/uia  Terrazas. 

"Second.  Mesdames  Douglas  and  Dominguez, 
and  Messieurs  Manuel  and  Enrique  Gameros 
(the  former  in  representation  of  his  minor 
oap^ter,  and  the  latter  in  his  own  name)  have 
this  day  leased  to  Lewis  E3.  Booker  the  'hacienda 
d«  Santa  Ana  de  Torreon'  described  in  the  fore- 
going clause,  for  the  term  of  three  years  in  the 
sum  of  ten  thousand  pesos  for  the  first  year, 
thirteen  thousand  pesos  for  the  second  year  and 
sixteen  thousand  pesos  for  the  third  year,  pay- 
aUe  annually  in  advance;  the  lessors  hereby 
acknowledgmg  the  receipt  of  the  first  year's  rent 

"Hird.  The  lessors  herein  obligate  themselves 
to  proceed  at  once  to  identify  the  exact  boundary 


lines  of  the  before  mentioned  hacienda  de  Santa 
Ana  de  Torreon,  and  within  the  term  of  three 
years  to  establish  the  correct  lines  or  boundaries 
of  the  property  la  such  manner  as  to  leave  no 
question  or  doubt  whatever, 

"Fourth.  The  lessors  are  herein  obligated  to 
sell  to  L.  E.  Booker  and  he,  in  turn,  is  obligated 
to  Inv  the  before  mentioned  hacienda  with  its 
extensions  which  within  three  years  can  be  so 
delivered  without  question,  in  the  sum  of  fif- 
teen thousand  pesos  for  each  one  thousand  seven 
hundred  and  fifty  hectaras  sixty  one  aras;  said 
sum  to  be  paid  in  four  equal  annual  payments  in 
cash,  interest  at  six  per  centum  per  annnm, 
counting  hom  the  date  of  sale. 

"Fifth.  In  case  the  boundary  lines  are  estab- 
lished in  such  a  manner  that  there  is  no  ques- 
tion of  their  correctness  within  the  life  of  this 
contract,  the  lessors  shall  give  the  lessee,  L.  E. 
Booker,  six  months'  notice  for  the  first  payment 
wliich  would  fall  doe  under  a  bill  of  sale  for  the 
property. 

"Sixth.  Hr.  L.  B.  Booker  accepts  this  con- 
tract under  the  conditions  herein  set  forth." 

In  May,  1910,  a  preliminary  contract  was 
entered  Into  between  Booker  and  W.  D.  Cor- 
bln,  whereby  it  was  agreed  that  Booker  would 
assign  to  Corbln  his  rights  under  above-men- 
tioned contract  It  was  agreed  that  Corbln 
would  pay  Booker  for  this  assignment  the 
snm  of  28  cents  i)er  acre  on  an  estimated 
acreage  at  200,000  acres,  making  a  total  Of 
approximately  $56,000  and  the  further  snm 
of  ^,000  as  a  refund  for  the  10,000  pesos  paid 
by  Booker  to  the  Muller  heirs  for  the  first 
year's  rent. 

On  August  22,  1010,  Booker  and  Corbln 
reduced  their  agreement  to  writing;  the 
same  reading: 

"That,  whereas,  said  Booker  on  the  20th  day 
of  April,  1910,  entered  into  a  certain  contract 
with  Mesdames  Enriqueta  Muller  Douglas. 
Maria  Muller  Dominguez,  with  the  consent  of 
Eduardo  Douglas  and  Augustin  Dominguez, 
their  respective  husbands,  and  Messrs.  Manuel 
Gameros  I^al  representative  of  his  minor 
daughter.  Balsa,  and  Enrique  Gameros,  which 
said  contract  constituted  a  lease  and  an  agree- 
ment to  sell  the  certain  ranch  or  hacienda  nam- 
ed 'Santa  Ana  de  Torreon'  to  Lewis  B.  Booker ; 
copy  of  said  contract  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  contract: 
Now,  therefore,  for  and  in  consideration  of  the 
sum  of  five  thousand  ($6,000.00)  dollars  Mexican 
currency  paid  said  Booker  by  said  Corbln,  re- 
ceipt of  which  is  hereby  acknowledged,  and  the 
assumption  by  said  Oorbin  of  any  and  all  ob- 
ligation of  the  aforesaid  contract,  said  Booker 
hereby  agrees  and  does  hereby  assign,  sell,  set 
over,  transfer  and  deliver  unto  the  said  Oorbin 
all  of  his  right,  title  and  interest  in  and  to  said 
contract,  copy  of  which  is  hereto  attached, 
marked  'Exhibit  A.' 

"Said  Booker  further  agrees  to  proceed  at  once 
to  survey,  establish  and  identify,  or  cause  to  be 
surveyed,  established  or  identified,  the  exact 
boundary  lines  of  the  above-mentioned  ranch  or 
hacienda  de  Santa  Ana  de  Torreon  within  the 
period  of  three  (3)  years  from  and  after  the 
20th  day  of  April,  1910,  to  survey,  establish 
and  identify  or  cause  to  l>e  surveyed,  established 
and  identified  the  correct  lines  or  boundaries  in 
such  manner  as  to  leave  no  (question  or  doubt 
whatever  about  the  same.  Said  Boeder  hereby 
agrees  and  guarantees  that  the  east  boundary 
line  of  said  land  shall  be  east  of  all  and  every 
part  of  the  valley  land  of  said  tract  of  land 
and  east  of  all  springs  arising  upon  said  land, 
and  the  south  boundary  line  of  said  tract  of 
land  shall  be  south  of  all  springs  arising  upon 
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said  tract  of  land  above  mentioned,  as  indicated 
and  designated  by  the  ancient  monuments  mark- 
ing the  east  and  south  boundary  lines  of  said 
tract  of  land  as  pointed  out  by  one  Thomas 
Bailey,  acting  as  agent  for  the  said  Booker  for 
the  purpose  of  pointing  out  said  boundary  line. 

"Said  Booker  further  agrees  that  in  the  event 
any  portion  of  the  lands  lying  within  the  bound- 
ary lines  above  described  and  particularly  that 
certain  2%  sitios  of  land  lying  adjacent  to  and 
within  the  lands  which  extend  one  league  north, 
one  league  east,  one  league  south  and  one  league 
west  from  the  church,  in  the  Municipality  of 
Ualeana,  shall  be  adjudged  to  be  the  property  of 
the  parties  other  than  the  parties  of  the  first 
part  to  the  contract  with  said  Booker,  copy  of 
which  contract  is  hereto  attached  marked  'Elx- 
hibit  A'  then  and  in  that  event  said  Booker 
agrees  that  he  will  acquire  the  title  to  said 
2%,  sitios  of  land  and  cause  the  same  to  be  at 
once  transferred  to  the  said  Corbin  at  the  same 
price  per  acre  aa  specified  in  said  contract  of 
said  Booker,  copy  of  which  is  hereto  attached, 
marked  'Exhibit  A.' 

"Said  Booker  hereb;^  further  agrees  that  im- 
mediately upon  the  signing  of  this  contract  he 
will  cause  to  be  delivered  to  said  Corbin  the  free 
and  exclusive  possession  of  the  entire  tract  of 
land  contemplated  in  this  contract,  and  said 
CSorbin  is  to  have  the  free  and  exclusive  use,  oc- 
cupancy and  possession  of  the  same  from  and 
after  the  signing  of  this  contract. 

"Said  Booker  guarantees  that  said  parties  of 
the  first  part  to  said  contract,  copy  of  which  is 
hereto  attached,  marked  'Exhibit  A'  will  faith- 
fully comply  with  all  the  terms  and  conditions 
of  said  contract  on  their  part,  and  upon  said 
Ciorbin  complying  with  all  uie  terms  of  said  con- 
tract upon  bis  part,  the  said  Booker  will  cause 
said  lands  contemplated  in  this  contract  to  be 
conveyed  to  said  Corbin  by  a  good,  sufficient  and 
legal  warranty  deed,  and  said  Booker  further 
agrees  that  the  title  to  said  land  so  conveyed  as 
aforesaid  to  said  Corbin  shall  be  clear  and  free 
from  all  encumbrances  whatsoever  and  that  said 
Booker  will  warrant  and  forever  defend  the  title 
to  said  Corbin  to  said  lands  against  all  claims 
and  demands  of  every  nature  and  kind  whatso- 
ever, except  taxes. 

"It  la  further  hereby  stipulated  and  agreed 
that  any  suit  or  suits  for  the  violation  of  any 
term  or  terms  of  this  contract  may  be  institut- 
ed and  prosecuted  by  either  party  to  this  con- 
tract in  any  court  of  competent  jurisdiction 
either  in  the  Republic  of  Mexico  or  the  United 
States  of  America." 

On  August  23,  1910,  Booker  and  Corbin 
entered  Into  another  contract,  reading: 

"That  whereas,  on  the  22d  day  of  August,  A. 
D.  1910,  said  parties  hereto  entered  into  a  con- 
tract which,  among  other  things,  constituted 
an  assignment  of  a  certain  lease  and  option  to 
purchase  a  certain  tract  of  land  known  as 
ranch  or  hacienda  de  Santa  Ana  de  Torreon, 
situated  in  the  municipality  of  San  Buenaven- 
tura, district  of  Gaieana,  state  of  Chihuahua, 
Republic  of  Mexico,  and  that  in  said  contract 
said  Booker  agreed  that  in  the  event  any  portion 
of  that  certain  2%  sitios  of  land  lying  adjacent 
to  the  district  of  Galeaua  and  within  the  land 
which  extends  one  league  north,  one  league 
south,  one  league  east  and  one  league  west  from 
the  church,  in  the  district  of  Gaieana  shall  be 
adjudged  to  be  the  property  of  parties  other  than 
the  parties  of  the  met  part  in  said  contract  with 
said  Booker  dated  the  20th  day  of  April,  A.  D. 
1910,  then  and  in  that  event,  said  Booker  would 
cause  said  lands  to  be  transferred  to  said  Cor- 
bin: Now,  therefore,  in  the  event  that  said 
Booker  is  compelled  to  purchase  any  portion 
of  that  certain  2%  sitios  of  land  lying  adjacent 
to  the  district  of  Gaieana  and  within  the  lands 
which  extend  one  league  north,  one  league  south, 
one  league  east  and  one  league  west  from  the 
church,  in  the  district  of  Gaieana  from  parties 


other  than  those  mentioned  in  his  baid  contract 
for  the  purchase  of  lands  dated  A^ril  the  20tli, 
A.  D.  1910,  said  Corbin  will  within  aixty  days 
after  being  notified  in  writing  by  said  Booker 
that  he  has  a  contract  of  purt^ase  of  said  lands 
with  the  title  to  the  same  approved  by  J.  N. 
Amidor,  pay  to  said  Booker  twenty  per  cent. 
(20%)  of  the  purchase  price  of  said  lands  as 
provided  in  said  contract  dated  April  20th,  A. 
D,  1910,  and  said  Corbin  shall  have  free  and 
absolute  possession  of  said  lands  from  and  after 
the  time  of  payment  of  said  20%  of  the  purchase 
price  aa  aforesaid,  and  the  balance  of  said  pur- 
chase price  shall  be  paid  said  Booker  within 
six  months  from  the  date  of  said  notification  and 
said  Booker  hereby  guarantees  that  said  land 
shall  be  conveyed  to  said  Corbin  at  the  time  said 
Corbin  pays  the  balance  of  said  purchase  price 
08  herein  provided." 

In  the  contract  between  Booker  and  Corbin, 
dated  August  22,  1910,  It  Is  recited  tbat  the 
consideration  for  Booker's  assignment  to 
Corbin  of  his  rights  ondw  the  contract  of 
April  20,  1910,  is  the  sum  of  $5,000  Mexican 
currency.  It  is  admitted  this  did  not  truly 
state  the  consideration,  and  that  the  true 
consideration  was  the  sum  of  approximately 
$56,000  upon  the  estimated  acreage  and  $5,- 
000  to  reimburse  Booker  for  the  first  year's 
rent  paid  by  him. 

Corbin  paid  a  part  of  the  consideration 
which  he  contracted  to  pay  to  Booker  and 
has  faUed  to  pay  the  balance.  He  gave  a 
note  to  cover  such  balance,  which  was  accept- 
ed by  Booker,  but  same  has  never  been  paid. 
On  December  21, 1911,  Corbin  filed  this  suit 
against  Bo<dcer  to  recover  the  moneys  paid 
by  him  to  Booker  on  account  of  the  contract 
between  them  and  to  cancel  the  note  given 
by  him  as  above  stated ;  also,  to  recover  cer- 
tain moneys  by  him  expended  and  for  profits 
which  he  averred  be  had  lost  by  reason  of 
Booker's  failure  to  perform  his  obligations 
under  their  contract  In  effect,  the  suit  is 
for  a  rescission  of  the  contract  and  to  restore 
to  Corbin  all  moneys  which  he  had  expended 
and  profits  lost 

It  is  contended  that  Booker  breached  his 
obligation  with  reference  to  surveying,  es- 
tablishing, and  Identifying  the  boundaries  of 
the  liacienda  and  delivery  of  possession. 

[1]  Upon  trial  before  the  court,  judgment 
below  was  rendered  in  Booker's  favor.  There 
being  no  findings  of  fact  filed  below,  this 
court  must  assume  that  all  Issues  of  £act 
properly  arising  were  resolved  by  the  court 
in  Bo<dter's  favor. 

The  vital  points  raised  by  this  appeal,  and 
upon  which  all  of  the  qaestlons  in  the  case 
turn,  are  well  stated  by  appellant  in  this 
language: 

"(1)  Was  the  defendant  required,  under  the 
terms  of  the  contract,  to  begun  surveying  im- 
mediately after  the  signing  of  said  contract,  and 
continue  until  what  could  then  be  done  was 
done,  and  complete  the  surveys  covering  the  dis- 
puted lands  as  they  were  adjusted  within  the 
three  years,  or  did  he  have  the  right  at  his  op- 
tion to  begin  the  surveys  at  any  time  he  chose 
within  the  said  period  of  three  years,  provided 
he  completed  the  same  within  said  period? 

"(2)  If,  under  a  proper  construction  of  the 
contract,  the  defendant  had  not  breach^   the 
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proviadons  relative  to  snrveys  at  the  time  suit 
was  filed,  then  the  next  questioii  ii  whether  or 
not  he  had  breached  the  {troviskm  ot  the  con- 
tmct  rdatinc  to  tbe  ginng  possession  of  said 
ranch  to  plaLitiff  at  the  time  suit  was  filed." 

[2-4]  Booker's  obligation  with  respect  to 
sarreying,  eetabllshing,  «nd  Identifying  tbe 
bonndaries  of  the  hacienda  Is  not  clearly 
Stated  In  tbe  contract  of  August  22,  1910. 
In  tbla  re4>ect,  It  is  ambiguous  and  of  doubt- 
ful constructloD.  The  uncertainty  of  mean- 
ing is  not  relieved  by  the  contract  of  April 
20.  1910,  in  connection  with  wbidi  it  should 
be  construed.  Tbs  governing  principle  in  the 
coDstmctlon  of  craitracts  is  that  tbey  are  to 
be  expounded  in  accordance  with  tbe  inten- 
tion of  the  parties.  The  intention  of  parties 
to  a  written  contract  must  be  ascertained 
from  tbe  writing  itself  when  its  meaning  is 
clear.  But  where  the  instrument  is  uncer- 
tain in  meaning,  and  its  language  ambiguous 
or  of  doubtful  constmction,  tbe  intention  of 
the  parties  must  be  obtained  by  proof  ali- 
unde. Under  sucb  drcumstancea,  resort  may 
be  bad  to  the  surrounding  facts  and  drcnm- 
stances  connected  with  its  execution  as 
would  tend,  not  to  contradict  the  terms  of 
the  instrument,  but  to  explain  its  purpose 
and  meaning,  in  order  to  arrive  at  the  true 
intent  of  tbe  makers.  And  the  practical  in- 
terpretation placed  by  the  parties  themselves 
upon  a  contract  of  doubtful  meaning  is  en- 
titled to  great,  if  not  controlling,  Influence. 
In  an  executory  contract  of  this  nature,  and 
where  its  execution  necessarily  involves  a 
practloal  construction,  if  the  minds  of  both 
parties  concur  in  a  construction,  there  can 
be  no  great  danger  in  tbe  adoption  <^  it  by 
the  ctourt  as  the  true  one. 

[i]  In  the  case  at  bar,  it  Is  admitted  that 
Booker  did  not  at  once  proceed  to  survey, 
establish,  and  identify  tbe  boundaries  of  tbe 
hacienda,  or  cause  tbe  same  to  be  done,  and 
had  not  done  so  at  the  time  plaintiff  filed 
his  suit.  He  contends  that  he  Muld  do  this 
at  any  time  within  the  period  of  three  years 
from  and  after  April  20,  1910.  'ITjere  seems 
to  be  no  controversy  that  there  was  ample 
time  to  do  this  within  the  three-year  period 
If  Booker's  contention  is  correct  It  Is  im- 
possible to  determine  from  the  language  it- 
self whether  Booker  was  obligated  to  at  once 
proceed  to  surrey,  establish,  and  identify  the 
boundaries,  or  could  do  so  within  the  period 
of  three  years  fr<mi  and  after  April  20,  1910. 
Appellant  seems  to  concede  the  doubtful  im- 
port of  the  contract  in  this  respect,  as  he 
argues  that  the  surrounding  facts  and  cir- 
cumstances show  it  was  the  Intention  of  the 
parties  that  Booker  should  at  once  proceed 
to  do  80.  Under  tbe  rules  of  interpretation 
to  which  allusion  has  been  made,  the  evi- 
doioe  Is  dearly  soffldent  to  support  a  find- 
ing that  the  intention  of  the  parties  was  as 
ocmtended  by  Booker. 

As  to  possessicm,  the  evldenoe  shaws  that 
CtorbiB  was  In  possession  tbroui^  his  tenants 
SBd  representatives.    Bentala  were  collected 


for  his  account  firom  vartoaa  tenants.  He 
made  several  trips  to  the  land,  iiieveral  par- 
ties d  prospective  purchasers  were  sent  by 
him  to  view  the  land,  and  he  seems  to  have 
had  as  complete  possession  as  he  desired. 

So,  upon  both  phases  of  the  case,  Booker 
was  not  in  defftult  when  the  suit  was  filed, 
and  recovery  back  of  the  moneys  which  Oor- 
bin  had  paid  was  properly  denied.  It  will 
serve  no  purpose  to  detail  the  evidence  up- 
on the  two  vital  issues  In  the  case.  It  was 
abundantly  sufficient  to  warrant  the  trial 
court  In  resolving  both  Issues  against  appel- 
lant. Long  subsequent  to  August  22,  1910, 
Oorbin  was  expressing  to  Booker  bis  ap- 
preciation of  and  satisfaction  with  Mr.  Book- 
er's treatment  of  him.  Said  he  had  never 
done  business  with  a  man  who  seemed  to 
want  to  be  as  fair  as  Bodier.  He  was  Justi- 
fying bis  failure  to  make  the  payment  of 
the  $61,000  which  he  had  agreed  to  pay  by 
the  flnandal  situation  and  his  inability  to 
procure  the  money.  It  is  plainly  Inferable 
from  all  the  testimony  that  the  revcdutionary 
conditions  which  arose  in  this  portion  of 
Mexico  In  the  year  1911,  destroying  the  value 
of  Corbln's  rights  under  the  assignment  of 
the  contract  of  April  20,  1911,  coupled  with  in- 
ability to  pay  the  balance  due  Booker,  was  an 
Important  and  probably  controlling  factor  in 
prompting  Corbin  to  seek  a  rescission  of  his 
contract  with  Booker,  rather  than  any  breach 
thereof  upon  Booker's  part. ' 

Chief  Justice  HARPER  concurs  in  the  dis- 
position made  of  this  appeal.  He  is  of  the 
opinion  that  the  contract  of  August  22,  1910, 
must  be  construed  in  connection  with  the 
Booker-Muller  contract,  because  it  was  sim- 
ply an  assignment  by  Boloker  of  his  rights, 
under  his  Muller  contract,  and  it  so  stipu- 
lates in  unquestioned  terms. 

The  Muller  contract  only  provided  that  the 
boundaries  were  to  be  identified  and  estat>- 
llshed  within  three  years,  and  tbe  only  ad- 
ditional provision,  if  it  Is  additional,  in  the 
Corbtn-Booker  contract,  is  that  Booker  agrees 
to  survey.  The  only  thing  of  doubtful  Im- 
port in  these  two  contracts  is  the  expression 
"proceed  at  once,"  and  when  this  Is  read  in 
the  light  of  the  Booker-Muller  contract,  that 
is,  the  lands  were  in  no  event  to  be  deeded 
until  the  expiration  of  three  years,  it  Is  ap- 
parent that  either  party,  the  Mullers  or  Book- 
er, had  the  entire  three  years  in  which  to 
perform  that  part  of  the  contract  Por,  until 
the  time  came  to  pass  title  by  executing 
deeds,  there  was  no  necessity  tor  identifica- 
tion by  field  notes.  At  least,  there  is  nothing 
In  the  writings  themselves  to  Indicate  that 
there  was  any  reason  for  surveying  the  lands 
any  sooner  than  was  necessary  to  have  field 
notes  for  the  end. 

Bnt  if  the  contracts  are  ambiguous,  as 
seems  to  be  conceded  in  respect  Co  tbe  time 
when  the  parties  were  to  begin  to  survey, 
Identify  the  boundaries,  etc.,  there  is  no 
doubt  that  both  contracts  provide  that  tbe 


Digitized  by 


Google 


700 


184  SOUTHWBSTERN  BBPORTBB 


(Stu. 


grantors  diall  have  the  taU  period  of  three 
years  In  which  to  do  It  Then  what  yalue 
would  It  be  to  appellant  for  the  MuUers  or 
Booker  to  "begin  at  once"  If  they  have  fuU 
three  years  to  complete  the  surrey?  Clearly, 
the  matter  of  the  time  for  beginning  the  sur- 
vey was  of  vio  consequence — so  th&t  it  was 
done  in  time  for  the  deeds. 
Finding  no  error,  the  Judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTKBN  BY.  CO.  OF 
TEXAS  V.  RUTHERFORD.    (No.  7445.)  • 

(Court  of  Civil  Appeals  of  Texas.    DsUas.    Feb. 

12, 1916.    Rehearhv;  Denied  March 

25,  1916.) 

1.  Oabsixbs  <8=»290(1)— Cabriaok  of  Passbn- 

GEBS— Liability  fob  Injuries. 

Where  a  carrier  failed  to  keep  its  car 
ccufortably  warm,  and  plaintiff's  wife,  who  was 
in  a  delicate  condition,  contracted  cold,  which 
resulted  in  an  impairment  of  her  health,  re- 
covery cannot  be  denied  on  the  ground  that  nei- 
ther plaintiff  nor  his  wife  informed  the  carrier 
or  its  servants  of  the  condition  of  his  wife;  for 
a  carrier  is  bound  to  exercise  the  highest  de- 
gree of  care  practicable  for  its  passengers,  and 
so  such  notincation  was  not  necessary  to  enti- 
tle plaintiff's  wife  to  have  the  car  properly 
heated. 

[Bid.  Note. — ^For  other  cases,  see  Carriers, 
C!eut  Dig.  i  1188;   Dec.  Dig.  <g=290(l).] 

2.  Casriebs   «=9S20(11)— Cabkiaob    ot   Pab- 
BKNOEBs— Actions— EviDSNCB—JuKT  Qdeb- 

TION. 

In  an  action  for  injuries  to  plaintifrB  wife 
resulting  from  cold  contracted  in  an  insuffi- 
ciently heated  car,  evidence  held  insufficient  to 
raise  for  the  jury  the  question  whether  the  car- 
rier's servants  would  nave  heated  the  car  had 
tkey  been  informed  of  the  wife's  dehcate  condi- 
tion. 

[Ed.  Note.— For  other  cases,  see  (Tarriers, 
Cent  Dig.  i  1190;  Dea  Dig.  «=»320(11).] 

8.  Cabkikrb   «=>380— Cabbiaob   or   Passbn- 

QEBS— CONTBIBUTOBT    NKGUGBNCB. 

Though  there  wag  fuel  and  a  stove  in  the 
car  in  which  plaintiff  and  his  wife  were  riding, 
plaintiS's  failure  to  build  a  fire  in  the  stove, 
the  car  becoming  cold,  and  bis  wife  being  in  a. 
delicate  condition,  is  not  contributory  negli- 
gence precluding  recovery  for  injuries  resulting 
to  his  wife  from  exposure. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1870.  1372,  1378;  Dec.  Dig.  <8=> 
830.] 

4.  Appeal  and  IiBbob  «s>742(5)  —  Assign- 

IIBNTB  or  EbBOB— CONSIDEBATION. 

An  assignment  of  error  complaining  of  the 
court's  refusal  to  submit  an  issue  to  the  jury 
cannot  be  considered  on  appeal,  where  the  ac- 
companying statement  merely  stated  that  there 
was  abundant  evidence  to  establish  appellant's 
contention ;  the  statement  as  to  the  evidence 
being  a  mere  conclusion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=»742(5).] 

5.  Appeai.  and  Ebbob  «s»1062(2)— Review— 
Habuless  Erbob. 

In  an  action  for  injuries  to  plaintiff's  wife, 
who  contracted  cold  in  an  Insufficiently  heated 
car,  the  refusal  of  the  court  to  submit  the  ques- 
tion whether  plaintiff  had  exercised  due  care  in 
furnishing  his  wife  with  suitable  clothing  for 
the  trip  was  harmless,  where  the  jury  answered 
in   the  negative  a  question   whether  the  wife 


was  negligent  in  providing  herself  with  suitable 
clothing. 

[Ed.  Note.— For  other  cases,  see  An>eal  and 
Error,  Cent  Dig.  {  4218;   Dec.  Dig.  «e91063 

6.  Daicaobs  «s>182(6)— Pkbsonax.  lnjvtna- 

Meabttbs. 

In  an  action  for  injuries  to  plaintiff's  wife, 
who  contracted  cold  in  an  insumciently  heated 
car,  an  award  of  $1,700  damages,  one-half  of 
which  the  jury  specified  was  for  damages  t» 
the  present  and  the  remainder  for  future  dam- 
ages, cannot  be  held  excessive,  where  the  cold 
settled  in  the  wife's  internal  organs,  causing 
her  to  bloat  and  affected  her  menstrtiation  sad 
general  health. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S  876;   Dec.  Dig.  •8s>132(5).] 

Appeal  from  District  Court,  Navarro  Coun- 
ty ;  H.  B.  Daviss,  Judge. 

Action  by  P.  M.  Rutherford  against  the 
St  Louis  Southwestern  Railway  Ciompany  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  B.  Perkins  and  Daniel  Upthegrove,  both 
of  Dallas,  and  R.  S.  Neblett,  of  CoislCBiia, 
for  appellant  Calllcntt  &  Johnson,  ot  Oor^- 
cana,  for  appellee. 


TALBOT,  J.  The  appellee,  Rutherford, 
brought  this  suit  to  recover  damages  alleged 
to  have  been  sustained  on  account  of  sick- 
ness and  injuries  caused  his  wife,  Mrs.  Boeie 
Rutherford,  by  the  negligence  of  appellant 
in  furnishing  her,  as  a  passenger,  a  cold  or 
insufficiently  heated  car  in  which  to  be  trans- 
ported from  Hamilton,  Ter.,  to  Stej^envllle, 
Tex.,  about  the  14th  of  November,  1913.  The 
evidence  nopn  the  Issues  raised  by  the  plead- 
ings was  conflicting,  but  sufficient  to  warrant 
the  following  conclusions  of  fact:  On  No- 
vember 14,  1918,  the  appellee,  P.  M.  Ruther- 
ford, and  his  wife,  purchased  tickets  and 
boarded  one  of  appellant's  trains  at  Gates- 
ville,  Tex.,  to  be  carried  to  Stephenville, 
Tex.  Before  purchasing  tickets,  aK>eUee 
told  the  agent  of  appellant  at  Gatesville  that 
he  had  to  go  to  Stephenville  and  had  to  ar- 
rive there  that  night  The  agent  reined,  hi 
substance:  Go  over  appellant's  line;  you  can 
buy  a  ticket  to  Hamilton,  and  there  take  a 
train  going  over  appellant's  branch  road  to 
Stephoiville ;  you  will  get  to  Hamilton  about 
6  o'<flock  this  afternoon  and  wUl  there  be 
transferred  and  go  right  on  through.  Ap- 
pellee then  bought  tidcets  for  himself  and 
wife  entitling  them  to  transportation  over 
appellant's  roads  to  Stei^venvllle  and  board- 
ed the  train  for  that  purpose.  The  train  op- 
en which  tb^  took  passage  left  GatesviUe 
about  2  o'clock  p.  m.  and  arrived  at  Hamil- 
ton about  16  minutes  past  5  o'clock  ot  the 
same  afternoon.  Just  before  the  train  reach- 
ed Hamilton,  the  conductor  passed  throngh 
the  coach  In  which  appellee  and  his  wife 
were  travdlng  and  told  the  passengers  who 
were  going  to  StephenviUe  to  remain  is  that 


^=>For  other  caaei  see  earns  topic  and  KEY-NUUBER  la  all  Key-Numbered  Dlsesta  and  IndezM 
*AppUcatl(»i  tor  writ  ot  error  pending  In  Supreme  Court. 
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ccech.  Apfp^ee  then  asked  the  condactor 
If  be  woold  mafce  «»nection  at  Hsmiltoa  for 
StepbenvUle,  and  InfMraed  him  that  if  be 
wonld  not  be  wonld  take  a  train  over  the 
Frlaco  Railway  to  Ck>mancbe.  The  conduc- 
tor replied  that  appellee  wonld  be  carried 
over  from  Hamilton  In  about  SO  minutes. 
Wben  the  train  arrived  at  Hamlltcw,  the 
coadi  In  which  appellee  and  his  wife  were 
riding  was  pat  on  a  side  trade  about  200  or 
300  yards  from  the  depot  with  appellee  and 
bis  wife  and  the  other  passengers  bound  for 
Stephenvllle  In  it,  whftre  the  car  and  pas- 
sengers  remained  until  about  1  <y<:lock  the 
next  morning.  It  seems  that  the  car  in  which 
appellee  and  his  wife  were  traveling  was  to 
be  carried  from  Hamilton  to  StephenrlUe  by 
a  freight  train  which  had  not  arrived  at 
Homilton  wben  said  car  was  placed  on  the 
side  track;  but  of  this  nether  appellee  nor 
Ms  wUe  was  Informed,  and  they  remained 
in  the  car,  thinking  It  would  be  pulled  out 
for  Stepbenvllle  within  the  time  the  conduc- 
tor had  informed  them  they  would  be  car- 
ried forward  <m  their  Journey,  nntU  that 
time  had  expired.  There  were  no  lights  and 
no  fire  In  the  car,  and  after  it  had  remained 
on  the  side  track  for  about  one  hour  the  ap- 
pellee went  to  appellant's  depot  and  told  the 
agent  there  the  condition  of  the  car.  The 
conductor  remarked,  in  effect,  that  if  he  (ap- 
pellee) and  his  wife  expected  to  be  carried  to 
StephenvUIe  they  wonld  have  to  stay  In  the 
car,  as  he  (the  agent)  did  not  know  wben  the 
freight  train  would  arrive.  This  was  the 
first  time  appellee  knew  that  he  and  his 
wife  were  to  be  carried  from  Hamilton  to 
Stepbenvllle  by  a  firelght  train.  There  was 
no  porter  on  the  car,  and  no  agent  of  appel- 
lant of  any  character  in  cibarge  of  It  while 
It  remained  on  the  side  track.  The  coach 
was  comfortable  when  it  first  arrived  at 
Hamilton  and  was  placed  on  the  side  track, 
bat  later  in  the  evening  the  weather  became 
much  cooler,  and  the  car  got  cold.  Mrs. 
Butherford  was  Buffering  from  menstruation, 
and  while  the  car  was  on  the  side  track  she 
became  cold,  especially  her  feet,  and  very 
mcomfortable,  and  other  lady  passengers 
complained  of  being  cold.  Some  time  after 
dark,  and  while  the  car  was  still  on  the  side 
track,  the  appellee  went  out  near  the  rail- 
road track,  got  some  "chunks,"  and  with 
tbem  and  waste  paper  found  in  the  car  made 
a  fire  in  the  stove,  and,  in  the  language  of 
tbe  witness  appellee  "got  the  car  pretty  com- 
fortable, but  it  didn't  last  long."  The  car 
left  Hamilton  about  1  o'clo<^  that  night  and 
reached  StepbenviUe  at  about  4  o'clock  that 
morning.  There  was  no  fire  made  in  the 
(tore  of  the  car  after  it  pulled  out  of  Ham- 
iltffli,  and  appellee's  wife  was  quite  cold  and 
complained  of  suffering  pain  from  the  time 
the  car  started  until  it  arrived  at  Stepben- 
vllle; and  as  a  result  of  tbe  unwarmed  con- 
dition of  the  car  she  took  a  severe  cold  and 
msmade  sbAu 


Mrs.  Rutherford  testlfled: 

"I  caught  a  severe  cold  that  nigbt.  I  was- 
not  comfortable  while  in  that  car  because  I 
was  cold  and  Buffering.  The  cold  settled  in  my 
back  and  ovarieB.  The  cold  left  me  in  a  bad 
condition,  and  I  suffer  all  the  time.  The  suf- 
fering lasted  for  over  a  week  at  that  time.  I 
did  not  see  any  railroad  man  in  that  car  from 
Hamilton  to  Stepbenvllle,  except  the  conductor. 
There  wasn't  any  fire  in  that  stove  from  Ham- 
ilton to  StephenvUle.  I  heard  Mrs.  Richard- 
son, an  old  lady  passenger,  complalnine  that 
she  was  cold.  No  railroad  man  ever  asked  or 
inquired  as  to  the  comfort  of  the  passengers 
from  the  time  that  car  was  set  out  there  (at 
Hamilton),  about  6  o'clock  in  the  evening,  until 
4  o'clock  the  next  morning,  when  we  got  to 
Stephen  ville." 

The  agents  of  appellant  In  charge  of  the 
coach  In  which  appellee  and  his  wife  were 
being  transported  to  Stepbenvllle  were  not 
Informed  of  the  condition  of  Mrs.  Ruther- 
ford, and  neither  of  them  knew  she  was  suf- 
fering from  her  monthly  sl(*kness. 

The  appellant  denied  the  facts  alleged  in 
appellee's  petition,  and  charged  that  appellee 
and  his  wife  were  guilty  of  contributory  neg- 
ligence, which  was  the  iwoxlmate  cause  of 
the  Iqjuiy  comidained  of,  in  that  neither  of 
tbem  made  known  to  appellant's  agents  the 
sick  or  delicate  condition  of  Mrs.  Buther- 
f<»d;  that  appellant's  agents  were  ignonmt 
of  her  conditlan,  and  that  no  request  that  ad- 
ditional heat  be  supitUed  was  made;  that 
had  it  been  made  known  to  appellant's  agents 
In  charge  of  the  train,  upon  whlcb  appellee 
and  his  wife  were  traveliog,  that  Mrs.  Ruth- 
erford was  suffering  with  her  menstrual  pe- 
riod and  needed  more  wacmtb  in  the  car,  it 
would  have  been  fumldied.  Appellant  far- 
ther charges  that  thers  was  provided  In  ttw 
coach  in  which  appellee  and  his  wife  were 
traveling  a  stove  and  an  abundance  of  fuel, 
and  that  they  could  have  made  a  fire  and 
kept  the  ooacb  heated  at  such  a  temperature 
as  they  desired;  that  they  failed  to  do  this, 
and  were  in  that  respect  goUty  of  negligence 
contributing  to  the  injuries  complained  of; 
that  tliey  were  further  guilty  <tf  sudi  negli- 
gence In  that  they  failed  to  provide  them- 
selves suitable  wraps  or  clothing  in  which:  to 
traveL  The  case  was  tried  before  the  court 
and  a  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  ai^)ellee  in  the  sum  of  $1,700. 

[1]  The  first  asslgmnoit  ot  error  is  that 
the  court  erred  in  refusing  to  give  the  fol- 
lowing 8i)eclal  charge  requested  by  the  ap- 
pellant: 

"Ton  are  instructed  that  the  evidence  does 
not  show  that  either  the  agent  of  the  defend- 
ant at  Hamilton,  or  the  brakeman  in  charge 
of  the  train  from  Hamilton  to  StepbenviUe, 
knew  or  had  notice  of  the  claim  that  Mrs.  Ruth- 
erford was  in  ddicate  hMltb  and  suffering  from 
female  trouble^  dther  at  Hamilton  whUe  the 
car  wag  ther&,  or  while  the  car  was  being  trans- 
ported from  Hamilton  to  StepbenviUe.  And  in 
this  connection  you  are  further  instructed  that 
if  you  believe  from  the  evidence  that  the  plain- 
ts s's  wife,  Mrs.  Rutherf<Mrd,  was  in  delicate 
health  and  suffering  from  female  trouble  and 
her  monthly  sickness  at  the  time  she  was  in 
the  coach  at  Hamilton,  or  while  traveling  from 
Hamilton  to  StepbenviUe,  and  you  farther  be- 
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lieve  from  the  erldence  that  a  reaaonabl^  pru- 
dent person  would  have  made  known  this  con- 
dition to  the  agent  at  Hamilton,  and  to  the  con- 
ductor and  brakeman  in  charge  of  the  train  from 
Hamilton  to  StephmviUe.  and  that  plaintiff  waa 
negligent  in  not  so  d<dnK,  and  that  if  such  fact 
had  oeen  made  known  the  defendant,  through 
its  agents  and  operatives  of  the  train,  would 
have  provided  coal  or  fuel  and  heat,  and  would 
have  Kept  the  coach  at  audi  temperature  as 
would  have  iwevented  any  suffering  or  pain  to 
plaintiff's  wife,  if  they  did  not,  then  you  will 
nnd  for  the  defendant,  whether  you  believe  from 
the  evidence  that  defendant  failed  to  keep  fire 
in  the  coach,  or  keep  it  comfortable  for  her,  or 

BOt" 

The  proposition  advanced  Is  tliat: 
"It  was  a  question  of  fact  for  the  jury  to  de- 
termine, onder  all  the  circumstancee  and  evi- 
dence in  the  case,  what  was  the  proximate  cause 
of  the  suffering  and  injury,  if  any,  endured  and 
received  by  Mrs.  Rutherford,  appellee's  wife, 
and  whether  or  not  appellee,  Rutherford,  was 
guilty  of  negligence  in  failing  to  make  known 
the  condition  of  his  wife  and  request  that  the 
car  be  made  comfortable  and  suitable  to  her 
condition,  and  the  court  should  have  submitted 
this  isane  to  the  jury." 

NotwlthBtandlng  the  evidence  was  InsoC- 
ficlent  to  show  that  either  of  appellant's 
agents  knew  that  Mrs.  Rutherford  was  In 
delicate  health  and  suffering  from  menstraa- 
tlon  while  she  was  In  the  car  at  Hamilton  or 
while  she  was  being  transported  from  Ham- 
ilton to  StephenvlUe,  there  was  no  wror  In 
refusing  the  special  charge  in  question.  Nei- 
ther the  appellee,  nor  bis  wife,  could  be 
charged  with  contributory  negligence  In  fail- 
ing to  make  known  the  condition  of  Mrs. 
Rutherford,  even  thoagh  had  It  been  done 
the  servants  of  appellant  would  have  heated 
and  made  comfortable  the  car.  In  strictly 
actions  for  a  breadi  of  contract,  spednl  dam- 
ages cannot  be  recovered  unless  It  is  alleged 
and  proved  that  at  the  time  of  the  making 
of  tne  C(Hitract  the  defendant  had  notice  of 
the  special  conditions  or  circumstances  ren- 
dering such  damages  the  natural  and  prob- 
able result  of  the  breach.  The  Instant  suit 
Is  not  such  an  action.  It  is  one  for  a  tort 
founded  upon  contract  The  wrongful  acts 
and  omissions  charged  which  resulted  in  Mrs. 
Rutherford's  injury,  and  which  the  evidence 
was  sulHcJent  to  establish,  constltnted  action- 
able negligence  on  the  part  of  the  appellant 
amounting  to  a  tort,  and  the  rule  applicable 
to  special  damages  does  not  obtain.  It  was 
the  duty  of  appellant  as  a  common  carrier  ot 
passengers  to  exercise  that  high  degree  ot 
en  re  for  the  personal  comfort  and  safety  of 
Mrs.  Rutherford  which  a  very  cautious  and 
prudent  person  would  have  exercised  under 
the  rircumstances  surrounding  her,  and  it 
cannot  escape  liability  for  the  damage  done 
her  as  a  result  of  the  failure  to  discharge 
that  dnty,  upon  the  ground  that  she  nor  the 
appellee,  her  husband,  made  known  her  suf- 
fering condition  and  requested  its  servants 
to  do  those  things  necessary  to  prevent  lu- 
Jnry  to  her  which  the  law  Imposed  upon 
them.  The  question  Is  not  whether  the  dam- 
age done  Mrs.  Rutherford  entered  into  the 
oonsideratlon  of  the  parties  with  knowledge 


of  her  physical  condition  befot«  the  acts  or 
omissions  causing  it  were  done  or  omitted, 
but  wh^er  such  damage  was  falriy  and  di- 
rectly the  result  of  such  acts  or  omissions. 
Railway  Co.  v.  Redeker,  45  Tex.  Civ.  App. 
312,  100  S.  W.  362. 

In  the  case  of  Railway  Oa  ▼.  Ferguson, 
26  Tex.  ClT.  App.  460,  64  S.  W.  797,  the  plain- 
tiff sued  to  recover  damages  for  Injuries  In- 
flicted upon  his  wife.  HU  wife  was  preg- 
nant and  a  passenger  on  the  railway  compa- 
ny's train.  Through  the  negligence  of  the 
company's  servants  an  engine  or  train  col- 
lided with  the  car  in  wbldt  Mrs.  Ferguson 
was  seated  with  sadi  force  that  she  waa 
partially  knocked  from  her  seat  and  greatly 
shocked.  Jerked,  and  injured,  causing  her 
physical  and  mental  suffering,  and  resulting 
in  the  premature  birth  of  her  child.  The 
court  Instructed  the  Jury  to  the  effect  that 
the  railway  company  owed  Mrs.  Ferguson 
the  duty  to  exercise  that  high  degree  of  care 
for  her  reasonable  personal  safety  which  a 
very  prudent  person  would  use  under  the 
same  circumstances  about  the  same  matter, 
and  that  a  failure  to  exercise  such  care 
would  be  negligence.  This  charge  was  ob- 
jected to,  and  the  proposition  contended  for 
by  the  railway  company  that,  without  knowl- 
edge of  the  delicate  condition  of  Mrs.  Fergu- 
son, the  degree  of  care  Imposed  by  law  up<Hi 
it  was  that  due  to  all  persons  in  usual  and 
ordinary  physical  condition,  and  not  such  as 
might  have  been  due  to  one  "in  the  light  of 
attending  circumstances."  This  proposition 
was  not  sustained,  and,  in  discussing  the 
question,  the  court  uses  the  following  lan- 
guage: 

"The  coTirt  gave  the  proper  standard  of  care; 
and  the  degree  of  care  so  prescribed,  in  our 
judgment,  must  be  exercised  by_  the  carrier  of 
passengers  in  the  light  of  an  imputed,  if  not 
actual,  knowledge  that  the  aged,  the  infirm,  and 
those  in  delicate  condition  may  and  do  constant- 
ly travel  on  the  passenger  trains  of  the  country. 
Humanity  is  heir  to  many  ills  and  destructive 
coiiditions  requiring  notioe  and  peculiar  care, 
and  those  commonly  and  constantly  engaged  in 
their  transportation  for  hire  ought  not  to  be 
beard  to  say  in  excuse  for  tbedr  negligence,  *We 
were  without  notice  of  the  fact' " 

In  Railway  t.  Rushing,  69  Tex.  306>  6  8. 
W.  834,  the  objection  to  the  court's  charge 
was  that  the  company's  liability  waa  made 
to  depend  upon  whether  the  force  of  the  en- 
gine was  suffldent  to  throw  the  idaintlfl 
down,  and  not  whether  It  was  sufficient  to 
throw  a  person  of  ordinary  physical  atriUity. 
In  disposing  of  the  objection,  onr  Supreme 
Court  said: 

"The  charge  as  given  la  correct  in  law.  A 
ruilroad  company  owes  a  duty  to  others  besideB 
persons  of  ordinary  physical  ability.  They  are 
presumed  to  know  that  persons  •  •  •  old  or 
decrepit  travel  upon  tbetr  trains,  and  they  must 
exeraae  care  accordinf^." 

But  again.  In  the  case  of  Pecos  ft  N.  T.  Ry. 
Co.  V.  Williams,  34  Tex.  Civ.  App.  100,  78  S. 
W.  5,  the  appellee  was  a  iwssenger  of  the 
appellant,  was  carried  about  a  mile  beyond 
her  station,  and  pat  alt  the  train.    She  al- 
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leged,  among  other  things,  that  she  was,  and 
had  been  for  a  long  time  prior  to  the  wrongs 
complained  of,  a  frail  and  delicate  person, 
and  had  been  afflicted  with  an  ear  trouble 
since  her  early  childhood ;  that  she  was  com- 
pelled, because  of  her  ejection  from  appel- 
lant's train,  to  walk  hack  to  her  station, 
through  snow  and  storm;  and  that  as  a  direct 
result  of  her  exposure  therefrom  she  took 
a  severe  cold,  whldi  resulted  ta  tonsUltis, 
excruciating  pains  In  her  neck  and  head,  and 
a  pus  discharge  from  her  ear.  The  principal 
controversy  arose  from  the  objection  present- 
ed by  the  railway  company  to  the  averments 
that  appellee  was  a  person  of  delicate  health, 
unprotected  with  sufficient  wraps,  etc.,  to 
withstand  the  storm  or  rain,  sleet,  and  snow, 
and  had  been  afflicted  with  an  ear  trouble 
since  her  early  childhood.  It  was  contended, 
in  effect,  that.  In  the  absence  of  notice  of 
such  conditions  of  the  person,  appellant  was 
not  liable  for  such  Injuries  as  may  have  re- 
sulted to  appellee  "in  excess  of  what  would 
have  resulted  to  a  woman  in  a  natural  state 
of  health  and  clothed  as  one  would  naturally 
be  expected  to  clothe  herself  to  make  such  a 
trip  In  such  weather."  This  contention  was 
held  to  he  not  well  taken,  and.  In  effect,  that 
the  allegations  of  appellee's  physical  condi- 
tion, when  ejected  from  appellant's  train,  her 
affliction  with  an  ear  trouble,  and  her  suf- 
fering on  account  of  the  exposure  to  which 
she  was  subjected  by  reason  of  appellant's 
wrongful  acts  were  proper  and  proof  thereof 
admissible,  although  the  appellant  had  no 
notice  of  such  conditions.  The  remarks  made 
In  the  foregoing  cases  were  quoted  and  ap- 
proved by  this  court  In  the  case  of  Railway 
Go.  T.  Redeker,  supra,  and  the  principles  of 
law  enunciated  therein  are  applicable  to  the 
instant  case  and  make  plain  the  correctness 
of  the  court's  ruling  In  declining  to  give  the 
special  charge  under  consideration. 

[2]  Again,  we  are  inclined  to  the  opinion 
that  the  evidence  was  lusufQclent  to  authorize 
the  submission  of  the  issue  sought  to  he  sub- 
mitted In  the  charge  that  appellant's  serv- 
ants, had  they  known  that  appellee's  wife 
was  suffering  from  her  monthly  sickness, 
would  have  kept  the  ooach  at  such  tempera- 
ture as  would  hare  prevented  any  suffering 
or  pain  to  appellee's  wife.  The  extent  of 
the  testimony  tn  relation  to  that  Issue  Is 
that  of  the  appellant's  witness  C.  E.  Main, 
a  brakeman  on  the  train.    He  testified: 

"It  is  my  best  remembrance  that  the  fire  was 
kept  up  and  the  coach  kept  warm.  I  wasn't 
still  keeping  up  the  fire  to  warm  that  old  lady 
after  she  got  off  at  Alexander.  If  I  hadn't 
thought  the  coach  was  warm  enough  after  we 
left  Alexander,  I  would  have  put  more  coal  in 
the  stove." 

The  old  lady  referred  to  was  a  passenger 
who  left  the  train  at  the  station  Alexander 
on  the  line  of  appellant's  road  between  Ham- 
ilton and  Stephenvllle,  and,  according  to  the 
testimony  of  appellee,  his  wife  suffered  from 
the  exposure  to  cold,  by  reason  of  being 
forced  to  remain  and  travel  In  an  unheated 


coach  for  several  hours  before  the  station 
Alexander  was  reached. 

What  we  have  already  said  disposes  of  ap- 
pellant's second,  third,  fourth,  fifth,  and  sixth 
assignments  of  error  adversely  to  its  con- 
tention, and  further  discussion  Is  unneces- 
sary. 

[3]  The  seventh  assignment  of  error  com- 
plains that  the  court  erred  in  refusing  to  give 
a  special  charge  requested  by  appellant  to 
the  effect  that  if  the  coach  in  which  the  ap- 
Iiellee  and  his  wife  were  traveling  became 
cold  to  such  an  extent  as  to  Inflict  pain  and 
suffering  upon  Mrs.  Rutherford,  and  the  de- 
fendant was  negligent  In  that  it  did  not  ex- 
ercise such  high  degree  of  care  as  a  reason- 
ably prudent  pers<Hi  would  have  exercised 
under  the  same  or  similar  conditions  to  have 
kept  the  coach  warm,  and  there  was  a  stove 
in  the  coach,  and  there  was  coal  and  fuel 
provided  with  whldi  the  plaintiff,  P.  M. 
Rutherford,  in  the  exercise  of  ordinary  care 
and  prudence,  could  have  made  a  fire  and 
have  kept  the  coach  at  such  temperature  as 
would  have  prevented  any  poln  or  Injury  be- 
ing suffered  by  plaintiff's  wife,  and  in  the 
exercise  of  ordinary  care  a  reasonably  pru- 
dent person  would  have  done  so,  and  his  fail- 
ure to  do  so,  if  he  did  fail,  proximately 
caused  or  contributed  to  any  pain  or  suffering 
which  Mrs.  Rutherford  endured,  then  to  find 
for  defendant,  whether  the  defendant,  rail- 
road ccMupany,  was  negligent  in  the  first  in- 
stance or  not.  We  are  of  the  opinion  that, 
even  though  there  was  a  stove  in  the  coach 
in  which  appellee  and  his  wife  were  traveling 
and  ooal  and  fuel  provided  for  making  a  fire 
In  it,  the  law  did  not  impose  the  burden  or 
duty  upon  appellee  to  make  use  of  them  for 
the  purpose  of  heating  tl\e  coach,  in  order 
to  escape  the  charge  of  having  failed  to  do 
what  a  reasonably  prudent  person  would  have 
done  under  the  circumstances  to  avoid  injury. 
The  duty  rests  upon  railway  conq>anles  to 
exercise  that  high  degree  of  care  spoken  of 
in  the  charge  refused,  to  heat  their  coaches 
sufficient  to  prevent  suffering  and  injury  to 
their  ixissengers  fr<Hn  cold,  and  will  not  be 
heard  to  say,  when  that  duty  has  not  been 
performed  and  a  passenger  is  injured  there- 
by, that  such  passenger  was  guilty  of  neg- 
ligence barring  a  recovery  because  he  did 
not  do  the  thing  to  prevrait  the  injury  which 
was  imposed  by  law  upon  such  companies. 
The  special  charge  was  properly  refused. 

This  disposes  also  of  the  eighth  and  ninth 
assignments  of  error  and  further  considera- 
tion of  them  is  unnecessary. 

[4,  S]  The  court  in  its  general  charge  in- 
structed the  Jury,  in  substance,  that  if  Mrs. 
Rutherford  was  too  thinly  clad  for  the  con- 
dition she  was  in  while  traveling  over  ap- 
pellant's road  and  in  the  then  state  of  the 
weather,  and  a  person  of  ordinary  care  would 
have  provided  thicker  and  warmer  clothing 
for  such  a  Journey,  and  the  Jury  should  be- 
lieve she  was  guilty  of  negligence  in  that 
regard,  and  such  negligence  caused  the  pain 
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and  injury  saffered  by  her,  to  find  for  the 
appellant.  In  this  connection,  the  appellant 
requested  the  court  to  give  a  special  charge 
to  the  effect  that  if  either  Mrs.  Rntherford  or 
the  appellee  was  guilty  of  negligence  In  this 
respect,  and  each  negligence  caused  the  pain 
or  Injui^  complained  of,  to  find  for  the  ap- 
pellant. This  requested  charge  was  refused, 
and  the  court's  action  In  refudng  it  and  In 
giving  the  paragraph  of  the  general  charge 
just  referred  to  is  by  assignments  of  error  10 
and  11,  respectively,  asserted  to  be  error.  It 
is  claimed  that  the  action  of  the  court  in 
giving  the  one  and  refusing  the  other  of  these 
charges  constitutes  rerei'sible  error,  because 
the  appellant  was  entitled  to  a  verdict  if 
either  Mrs.  Rntherford  or  the  appellee,  her 
husband,  was  gaUty  of  contributory  negU> 
gence  with  respect  to  the  clothing  she  worw 
or  was  provided  with.  A  consideration  of 
the  assignments  is  objected  to  on  the  ground 
that  there  is  not  subjoined  to  either  of  them 
such  a  statement  in  support  thereof  as  la 
required  by  the  rules.  The  objection,  we 
think,  is  well  taken.  There  is  no  evidence 
quoted  or  stated  showing  negligence  on  the 
part  of  the  appellee  with  respect  to  furnish- 
ing his  wife  warm  and  suitable  dothlng  for 
the  trip  she  was  taking.  The  only  portion  of 
the  statement,  made  under  the  assignments, 
that  relates  to  the  evidence  upon  the  subject, 
is  simply  that  "there  was  abundant  evidence 
to  show  that  he  (appellee)  was  negligent  in 
this  regard."  This  is  a  mere  conclusion  and 
wholly  Insufficient  under  the  rules.  We  have, 
however,  looked  to  the  evidence  contained  in 
the  statement  of  facts  and  conclude  that  it 
was  insufficient  to  raise  the  issue  sought  to 
be  submitted  to  the  jury  by  the  special 
charge.  It  Is  true  the  trial  court  submitted 
such  an  issue  with  respect  to  the  conduct  of 
Mrs.  Rutherford,  but  we  are  of  opinion  that 
no  error  would  have  been  committed  had 
such  issue  been  omitted  altogether.  But 
having  submitted  to  the  jury  the  question  of 
whether  Mrs.  Rntherford  was  gnUty  of  negli- 
gence in  falling  to  provide  herself  with  warm 
and  suitable  clothing  for  the  journey  she  was 
making,  and  the  jui7  having  found  that  she 
was  not  guilty  of  negligence  in  that  respect, 
it  is  manifest  that  the  court's  refusal  to  give 
appellant's  special  charge  calling  apon  the 
Jnry  to  determine  whether  or  not  the  appel- 
lee negligently  failed  to  famish  his  wife 
such  clothing  did  not  result  in  the  rendition 
of  an  Improper  verdict  and  judgment.  The 
refusal  of  Che  special  charge  therefore  must 
be  regarded  as  harmless. 

The  remarks  of  counsel  for  appellee  to  the 
witness  Walker  while  interrogating  him  on 
cross-examination,  and  made  the  basis  of  the 
twelfth  assignment  of  error,  were  doubtless 
Improper ;  but  they  were  not  of  such  a  char- 
acter as  affords  any  just  and  sufficient  reason 
for  a  reversal  of  the  case.  The  assignment 
will  therefore  be  overruled. 

[6]  The  verdict  rendered  by  the  jury  Is 
as  follows: 


"We,  the  jnry,  iind  tor  the  plaintiff  the  snm 
of  11,700.00,  to  wit,  S860.00  as  damages  to  th« 
present  time,  and  S850.00  as  future  damages. 
"S.  B.  Bromley,  Foreman." 

It  is  assigned  that  there  is  no  evidence 
which  shows  that  the  api)eUee's  wife  will  suf- 
fer injury  or  pain  in  the  future,  and  that  the 
verdict  is  excessive  and  shows  that  It  is  the 
resnlt  of  ignorance,  prejudice,  and  ill  feeling 
toward  the  api)eUant,  and  is  not  an  expres- 
sion of  the  b<Hiest  opinion  of  the  Jury  at- 
tempting to  apply  the  law  as  given  in  the 
charge  of  the  court  to  the  evidence  as  de- 
tailed by  the  witnesses. 

The  testimony  bearing  upon  the  nature  and 
extent  of  Mrs.  Rutherford's  injuries  and  suf- 
fering is  disclosed  by  the  testimony  of  Mr. 
and  Mrs.  Rutherford,  and  Dr.  Langford.  Mr. 
Rutherford,  the  appellee,  testified: 

"My  wife  was  Buffering  from  pains  bom  her 
monthly  period.  She  was  suffering  before  we 
left  Hamuton,  and  continued  to  do  so  for  some 
time.  For  a  month  or  two  I  bad  to  take  her 
to  her  mother's.  She  caught  oold  in  the  car  chat 
night,  and  it  settied  in  her  bowels  and  caused 
her  to  bloat  Since  then  she  has  had  trouble 
with  her  menstrual  periods  every  time.  First 
time  after  Chat  it  came  on  her  12  days  earty. 
Before  Chat  her  periods  had  been  reifular.  She 
suffers  a  great  deal  with  her  meostrual  periods 
since ;  have  had  to  buy  medicine,  etc.,  and  never 
had  that  trouble  before  then." 

Mrs.  Rntherford  testified,  in  substance,  as 
follows: 

"My  menstrual  period  had  just  come  on  me 
that  morning,  and  I  caught  cold  in  that  car  that 
night  I  was  not  comfortable  while  in  that  car, 
because  I  was  cold  and  suSering.  The;,  cold  set- 
tled in  my  back  and  ovaries:  It  left  me  in  a 
bad  condition,  and  I  suffer  all  the  time.  Prior 
to  that  time,  when  I  was  at  those  periods  the 
suffering  lasted  from  3  to  5  days.  It  lasted  0 
days  that  time.  Ttie  i)ain  I  suffered  at  that  time 
was  greater  than  it  was  before  that  time,  and  has 
been  every  time  since.  Not  able  to  do  work  now 
when  monthly  sidmeas  comes,  but  could  beton. 
Since  then  pain  at  periods  much  greater  than 
formerly.  Before  then  was  regular.  Since  then 
I  come  sick  too  quick  all  the  time,  am  not  regu- 
lar at  all.  I  never  had  any  trouble  like  that 
before  that  time.  My  periods  are  on  me  much 
longer  now  than  before.  Formerly  lasted  3  Co 
6  days.  Now  last  from  8  to  10  days.  Periods 
come  earlier,  closer  together,  last  longer,   and 

gain  much  more  intense  than  tormerly.    General 
ealth  affected,  and  not  at  all  strong  now." 

Dr.  Langford  testified: 

"It  began  to  g«t  uncomfortable  about  7  <w  8 
o'clock.  It  was  so  cold  at  that  time  pasaaigers 
builC  a  fire.  I  don't  Imow  how  long  Ore  lasted. 
The  condition  of  car  was  such  that  it  would 
have  been  ver^  apt  to  hurt  a  woman  with  her 
menstrual  penod  on.  The  floor  of  the  car  was 
very  cold.  When  a  woman  has  her  menstrual 
period  on,  it  frequently  affects  her  to  get  her 
teet  cold.  Tha  conditions  along  that  line  baf- 
fles the  doctors;  sometimes  has  one  effect  and 
sometimes  another.  It  was  pretty  cold  when  we 
got  to  Stephenville.  It  would  have  done  a  wo- 
man no  good  to  haul  her  over  there  that  night 
throngh  that  cold.  Don't  know  whether  the  fire 
they  started  went  out  or  not  If  a  woman  has 
a  swelUng  in  her  abdomen  during  her  menstrual 

?eriod,  it  is  caused  by  congestion  of  the  parts. 
f  this  lady  had  that  symptom,  she  perhaps  had 
congestion  of  the  ovaries." 

In  view  of  this  imdlspnted  evidence,  we  do 
not  think  we  would  be  warranted  in  di8turl>- 
ing  the  verdict   The  amount  of  damages  sns- 
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talned  by  appellee  was  a  qaestion  of  fact  for 
determination  of  the  Jury,  and,  while  we  re- 
gard the  sum  awarded  aa  large,  we  are  not 
prepared  to  say  that  It  Is  unsupported  by 
the  evidence,  either  as  to  the  amount  allowed 
as  having  been  sustained  up  to  the  time  of 
the  trial,  or  as  would  probably  be  sustained 
after  that  time.  The  testimony  is  sufficient 
to  show  that  about  12  months  bad  elapsed 
from  the  date  Mrs.  Rutherford  suffered  the 
Injuries  complained  of  up  to  the  time  of  the 
trial  and  the  delivery  of  the  testimony.  Dur- 
ing that  time,  according  to  her  testimony  and 
the  testimony  of  her  husband,  the  Irregularity 
and  increased  length  of  her  menstrual  periods 
caused  by  the  negligence  of  appellant  contin- 
ued without  abatement,  and  she  suffered  as 
a  result  thereof  intense  pain.  The  result  of 
appellant's  negligence  and  the  pain  incident 
thereto  having  continued  for  such  a  length 
of  time  without  aay  appreciable  abatement 
thereof,  it  cannot  be  said  as  a  matter  of 
law  that  there  was  no  foundation  in  the  evi- 
dence for  the  award  of  future  damages. 

Believing  that  the  evidence  supports  the 
verdict  and  that  none  of  appellant's  assign- 
ments disclose  reversible  error,  the  judgment 
Is  affirmed. 


OaOSBYeteL  V.  STES^NSetaL    (No.  SS3.)* 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Feb.  24,  1916.     Rehearing  Denied 

March  23,  1916.) 

1.  Tbxspass  to  Tbt  Tttle  «=>44— Quesiiorb 

FOK  JUBT. 

Where  plaintiffs'  title  depended  on  whether 
a  certain  early  grant  included  the  land  claimed, 
and  the  boundary  of  the  grant  was  the  north 
bank  of  a  river,  it  was  not  error  to  submit  to 
the  jury  the  special  issue  whether,  at  the  time  or 
the  grant,  the  land  claimed  by  plaintiffs  was  on 
that  side  of  the  river,  either  in  whole  or  in  part. 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  (66;  Dec.  Dig.  «=»44.] 

2.  TKE8PA88  TO  Tbt  Titlb  €=»44^Pbovinc« 
OF  JUBT— SCFFIOIENCT  OF  EVIDENCE. 

In  trespass  to  try  title,  the  burden  being 
upon  the  plaintiffs,  if  their  evidence  was  insuffi- 
cient, clearly  to  establish  title,  the  jury  might 
disregard  it  altogether,  and  therefore  submission 
of  the  sufficiency  of  their  evidence  was  proper, 
whether  defendants  introduced  any  evidence  or 
not. 

[Bd.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  {  66;  Dec.  Dig.  «=944.1 

8.  BouNDABixs  9=380(3)  —  BviDKNCK  —  Maps 

AND  Plats. 

Recently  made  maps  and  plats  of  lands  are 
of  no  value  In  determining  a  boundary  existing 
00  years  before ;  such  boundary  being  the  bank 
of  a  river  shown  to  have  shifted  since  the  grant. 

[Ed.  Note.— For  other  cases,  see  Boondariu, 
Cent.  Dig.  }{  166,  167 ;  Dec  Dig.  «=>36{8).] 

4.  Tbxsifass  to  Tkt  Titlb  «s>41(1)  —  Evi- 

DBMCB— SUFFIOIERCT. 

Evidence  hMd  to  support  the  finding  of  the 
jnry  that  plaintiffs,  in  trespass  to  try  title,  had 
no  title  to  the  land  in  question,  since  it  was 
not  included  mthin  the  grant  under  which  they 
claimed. 

riCd.  Kete.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  62;  Deo.  Dig.  <8=»41(D.] 


5.  Appeal  and  Ebbob  «s>1002— AppeaI'--'Bs- 
viEW  OF  Questions  of  Fact. 

It  is  not  the  province  of  the  court  on  ap- 
peal to  resolve  a  conflict  in  the  evidence  as  to 
a  quoation  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3835-^37;  Dec  Dig.  «=» 
1002.1 

6.  TBESPASa  to  Tbt  Title  $s940(4)  —  Loca- 
tion OF  BoUNDABT— EVIDENOK. 

The  fact  that  a  deed  by  a  town  to  which 
land  had  been  granted  included  only  to  a  certain 
line  is  not  conclusive  that  the  deed  to  the  town 
was  of  the  same  extent,  although  it  may  be  evi- 
dence to  that  effect 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  gi  57,  61 ;  Dec  Dig.  «=» 
40(4>.] 

7.  Tbial   €=»194(10)— iNSTBtJOTiONa— WEianr 
of  Evidence. 

Instruction,  in  trespass  to  try  title  on  issue 
of  mistake  in  old  plat  A^'<'  not  on  the  weight  of 
evidence,  but  proper  submission  of  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  457;    Dec   Dig.  «=.194(10).] 

8.  Tbespass  to  Tbt  Title  *=»45(1)— iNSTBtJC- 
TioNS— Submission  of  Issues. 

Refusal  of  instruction  on  sufficiency  of  evi- 
dence as  to  line  of  old  grant  held  not  erroneous, 
where  giving  it  would  have  nullified  the  issues 
submitted,  and  would  have  been  contrary  to  the 
evidence  in  the  cause. 

[Ed.  Note— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  §  8T;  Dec.  Dig.  «s>45(D.] 

9.  Tbespass  to  Tbt  Titlk  «=»45(1)— Instbuc- 

TI0N8. 

An  instruction,  trespass  to  try  title  to  land 
alleged  to  be  part  of  an  old  grant,  that  the  jury 
should  consider  only  the  boundary  as  it  existed 
at  the  time  of  the  grant  was  not  erroneous,  as  it 
left  the  jury  free  to  determine  where  the 
boundary  was. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  {  67;   Dec  Dig.  <S=>45(1).] 

10.  Tbespass  to  Tbt  Title  9=»41(1)  —  Bvi- 

DENCE— SUFFICIENCT. 

Evidence  held  to  support  a  judgment  for  the 
defendants  in  trespass  to  try  title,  where  there 
was  no  evidence  that  it  was  physically  impos- 
sible for  the  land  to  have  been  located  as  the 
jury  found  it  was. 

[Bid.  Note.— For  other  cases,  see  Trespass  to 
Try  T^tle,  Cent  Dig.  {  62;  Dec.  Dig.  «=»41{l).] 

11.  Tbial  «=>193(1)—In8Tbuctions— Opinion 
OF  Judge. 

Instruction,  in  action  to  quiet  title,  held  not 
improper  on  the  ground  that  it  indicated  what 
the  findings  of  the  jury  should  be. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  436;    Dec.  Dig.  «=>193(1).] 

12.  Tbespass  to  Tbt  Title  «=»45(1)  —  In- 

sxbuctions. 

Requested  instructions,  in  trespass  to  try  ti- 
tle, which  would  call  for  a  general  verdict,  held 
properly  refused ;  a  general  verdict  in  such  ac- 
tion not  being  proper  in  view  of  the  submission 
of  special  interrogatories. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Tide,  Cent  Dig.  i  67;  Dec.  Dig.  (Ss>45(l).] 

IS.  Tbespass  to  Tbt  Title  «=»7— Treut  bt 

IjImitation— Evidence. 

In  the  absence  of  evidence  that  one  who  at 
one  time  held  title  by  limitation  had  assigned 
it  to  the  plaintiffs  specifically  as  a  part  of  the 
plaintiffs'  grant,  his  title  by  limitation  would 
avail  plalntitb  nothing,  where  they  claimed  only 
under  a  specifically  named  grant 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |  Ifl ;   Dec.  Dig.  «=»7.] 
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14.  Tbiai,  «=»362  —  Finoinos  of  Coubt  — 

When  Ebbob.    '  ' 

Under  Rev.  St.  1911,  art.  198B,  ptorldinx 
that  on  appeal  an  insne  not  submitted  nor  re- 
qnested  shall  be  deemed  as  found  by  the  court  so 
as  to  support  the  judgment,  provided  there  is 
eridenoe  to  sustain  such  finding,  error  cannot  be 
predicated  on  the  insertion  of  findings  by  the 
court  in  addition  to  tliose  of  the  jury,  which 
were  necessary  to  the  judgment,  uiougb  they 
need  not  have  been  expressly  found. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  866-868;  Dec  Dig.  <3s>362.] 
16.  Appeal  and  Ebror  «=>547(1>— Pbesebva- 

TiON  OF  Exception — Sufficiency. 

Error  cannot  be  predicated  on  the  refusal 
of  the  court  to  submit  requested  issues,  not  made 
subject  to  proper  assignment  of  error  nor  ac- 
companied by  proper  bills  of  exception,  showing 
timely  and  proper  application  to  the  court  for 
the  submission  of  the  requested  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2427, 2428,  2430 ;  Dec.  Dig. 
*=»547(1).] 

16.  New  Tbial  9s»167— Motion— Nbcebbitt 
OF  Answeb. 

Allegations  of  fact  in  a  motion  for  a  new 
trial,  supported  by  affidavit,  need  not  be  answer- 
ed or  denied,  and  will  not  be  taken  as  confessed, 
nor  need  the  court  grant  the  motion  in  the  ab- 
sence of  denial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  314,  317,  318;  Dec  Dig.  <8=157.] 

17.  Appeal  and  Ebbob  ^=9933(6)— Pbesumf- 
iioN»— Decision  of  Tbial  Coubt— Motion 
FOB  New  Trial. 

Where,  on  appeal  from  a  judgment  overrul- 
ing a  motion  for  a  new  trial,  the  record  shows 
no  testimony  taken  in  relation  to  facts  not  sup- 
ported by  affidavits  accompanying  the  motion,  it 
will  be  presumed  that  the  court  was  correct  in 
overruling  the  motion. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8425,  3426,  3476;  Dec. 
Dig.  «=»933(5).] 

18.  Appeal  and  Ebbob  «=>933(1)— Pbbsxtup- 
TioNS— Acts  or  Tbial  Judue. 

Although  it  appears  that  during  a  trial  the 
trial  judge  was  taken  sick,  but  there  is  no  admis- 
sion or  proof  that  he  was  too  ill  intelligently  to 
pass  upon  a  motion  for  new  trial,  it  will  be  pre- 
8umed,that  he  was,  in  spite  of  his  illness,  still 
possessed  of  a  fair  degree  of  intelligence,  and 
that  he  exercised  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3772;  Dec  Dig.  <S=9083(1).] 

19.  Advebsb  Fossesbion  €=367— Etidenob— 
sufficiknct. 

Where  plaintiffs  claimed  title  to  land  by 
adveriie  possession  under  a  certain  grant  and 
the  jury  found  that  that  grant  did  not  include 
the  lands  sued  fur,  the  question  of  sufficiency  of 
time  to  establish  title  by  limitations  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  277,  278,  656,  667,  687; 
Dec.  Dig.  <S=»57.] 

20.  JUBT  ^:»32(2)— NtniBBB- Aobbbment. 

Under  Rev.  St  1911,  art  5214,  requiring  a 
jury  to  consist  of  12  men,  but  providing  that  the 
parties  may  agree  to  try  with  a  less  number,  a 
jury  of  11,  obtained  by  agreement  is  a  legal 
and  complete  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  222;   Dec  Dig.  <8=»32(2).] 

21.  Tbial  «=»323—Vkbdici<—SionattjbjB!— Suf- 
ficiency. 

Where  a  Jury  of  11  is  agreed  upon,  it  la  not 
necessary  that  each  of  the  11  sign  the  verdict. 


but  the  signature  of  the  foreman  alone  is  snffi- 
dent 

[Ed.  Note.— For  other  cases,  see  QITrial,  Cent 
Dig.  i  759;    Dec  Dig.  «=»323.] 

22.  Appeal  and  Ebbob  «=>218(1)— Pbesenta- 
TioN  OF  Objections— Sufficiency  of  Veb- 

DICT. 

Where  a  party  failed,  on  rendition  of  a  ver- 
dict by  11  jurors,  to  object  to  their  failure  to 
sign  the  veraict,  it  could  not  for  the  first  time 
on  appeal,  complain  thereof,  if  it  was  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1315-1319,  1321,  1323 ; 
Dec.  Dig.  «=»218(1) :  Trial,  Cent  Dig.  H  818, 
875.] 

23.  Tbial  «=3323—yEBDici>—ai0RAXUBB—SuT- 

FIOIENOY. 

Where  all  the  members  of  the  jury  in  open 
court  acknowledged  that  the  verdict  returned 
was  their  verdict  signature  by  all  of  them  was 
unnecessary. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  S  759;    Dec  Dig.  «=a323.] 

24.  JuBT  ®=9l49  —  Inteblocutobt  Obdbbb  — 

POWEBS  OF  COUBT. 

Where  there  is  no  judicial  determination 
that  a  juror  is  ill,  but  the  parties  merely  agree, 
on  information  that  he  is  ill,  to  go  to  trial  with 
11  jurors,  the  oourt  properly  refused  to  enter  a 
formal  order,  finding  that  the  juror  was  ill. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  iS  635-«37;    Dec.  Dig.  «=»149.] 

26.  Jury  ^=>149  —  Inteblocutoby  Obdebb- 

Powers  of  Coubt. 

Since  a  court  has  control  over  its  orders 
during  the  term,  though  an  order  declaring  a 
juror  ill  was  filed,  it  could  be  withdrawn  at  any 
time  daring  the  term  of  the  court. 

[Ed.  Note.— For  other  eases,  see  Jury,  Cent 
Dig.  §§  635-637;   Dec.  Dig.  «=»149.] 

26.  Motions  «=>66(1)  —  Obdebs  —  Powers  ot 
Coubt. 

In  the  absence  of  evidence  that  the  facts 
stated  in  a  proposed  order  are  true,  it  cannot 
be  held  that  the  court  was  in  error  in  refusing  to 
file  it 

[EM.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  I  67;   Dec.  Dig.  «=956(1).] 

27.  Tbial  ®=3304  —  Conduct  of  Jubt  —  Ik- 
propeb  Conduct— Skcbet  Ballot. 

It  is  not  improper  conduct  for  a  juryman 
to  remark  to  the  jury  that  be  had  friends  on 
both  sides,  and  therefore  wanted  the  ballot  to 
be  secret  where  it  did  not  appear  that  the 
verdict  was  in  any  way  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  725-727;  Dec  Dig.  «=>304.] 

28.  Appeal  akd  Bbbob  «b»887(7)  —  Mattebs 
Reviewable— Spxculation. 

Where  error  is  assigned  to  the  refnsal  ot  a 
new  trial  because  the  jury  received  material  com- 
munications, the  exact  character  of  which  was 
unknown  to  the  appellants,  the  court  on  appeal 
could  not  review  the  order,  since  review  would 
necessarily  be  based  on  speculation. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Dec  Dig.  «=>837(7).] 

29.  Tbial  €=>344— Ixpeachiiert  or  VsmDiot 
—Evidence  of  Jubobs. 

The  verdict  of  the  jury  cannot  be  impeach- 
ed by  affidavits  or  evidence  of  the  jurora  that 
there  was  a  mistake  of  fact  witwring  into  the 
verdict 

[Ed.  Not*.— For  other  cases,  see  Trial.  Cent 
Dig.  i  813;    Dee.  Dig.  «=9344.1 

Ai>peel  from  District  Court,  M  Faao  Cooii^ 
ty;  Dan  M.  Ja<A8on,  Judge. 
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Action  by  Josephine  Crosby  and  others 
against  H.  B.  Stevens  and  others.  Judg- 
ment for  defendants,  and  plaintLffs  appeal. 
Affirmed. 

See*  also,  166  S.  W.  62. 

M.  W.  Stanton,  D.  Storms,  and  McBroom 
A  Scott,  all  of  El  Paso,  for  appellants.  T.  A. 
Palrey,  Millard  Patterson,  J.  A.  Buckler,  and 
V.  C.  Moore,  all  of  El  Paso,  for  appellees. 

HABPE>R,  C.  J.  Appellants  Instituted  this 
suit  in  the  form  of  trespass  to  try  title  to 
the  lands  described  in  their  trial  petitions; 
also  pleaded  that  they  have  title  by  the 
statutes  of  limitations  of  3,  6,  and  10  years. 
Appellees  answered  by  pleas  of  not  guilty, 
general  denial,  and  by  cross-action  and  plea 
in  reconvention,  interpose  the  statutory  form 
of  trespass  to  try  title,  and  also  assert  title 
by  virtue  of  the  5  and  10  year  statutes 
of  limitation.  In  other  words,  appellants 
seek  to  establish  the  boundary  line  between 
that  portion,  described  by  metes  and  bounds, 
of  a  tract  of  land  known  as  the  Ascarate 
grant  claimed  by  them  and  that  portion  of  a 
tract,  also  described  by  metes  and  bounds, 
known  as  the  Ysleta  grant,  claimed  by  appel- 
lees, and  it  was  agreed  that  the  record  title 
to  the  lands  was  in  the  turtles  asserting  it, 
if,  in  fact,  shown  to  be  situated  within  the 
limits  of  said  grants. 

In  Older  that  we  may  definitely  define  the 
qnestion  to  be  determined  in  this  suit,  tt  Is 
thought  advisable  to,  in  a  way,  detail  the 
history  of  the  two  tracts  of  land.  The  Leg- 
islature of  Texas  in  1854  (Sp.  Acts  6tb  Leg. 
c  30)  passed  the  following  act: 
"An  act  to  relinquish  to  the  inhabitants  of 
Ysleta,  in  Bl  Paso  county,  a  certain  tract  of 

land  adJoininK  the  town  tract  now  held  end 
owned  by  said  inhabitants. 

"Whereaa,  by  a  change  in  the  channel  of  the 
Rio  Grande,  in  the  year  eighteen  hundred  and 
thirQr-ODe  or  thirty-two,  the  dtizens  of  the  town 
of  Ysleta  were  deprived  of  a  large  portion  of 
the  grant  of  land  made  to  them  by  ti)e  govern- 
ment of  Spain,  and  a  portion  of  the  town  tract 
belonging  to  the  inhabitants  of  Cinecue  was  left 
on  the  east  side  of  the  Rio  Grande,  therefore, 

"Section  1.  Be  it  enacted  by  the  Legislature  of 
the  state  of  Texas,  that  the  state  of  Texas  here- 
by relinqnisbes  to  the  inhabitants  of  the  town  of 
Ysleta,  in  the  county  of  El  Paso,  all  the  right 
which  is  now  vested  In  the  state  to  the  tract 
ot  land  lying  on  the  east  side  of  the  Rio  Grande, 
above  the  town  tract  of  Ysleta,  which  formerly 
belonged  to  the  said  inhabitants  of  Cinecue,  com- 
mencing at  the  northwest  comer  of  the  town 
tract  of  Ysleta  on  the  Rio  Grande;  thence  up 
■aid  river  with  its  meanders  to  the  point  where 
the  Rio  Grande  and  the  Rio  Vi^  separate; 
thence  down  the  east  bonk  of  the  Rio  Viejo,  to 
the  southwest  comer  of  survey  number  twelve, 
located  in  the  name  of  T.  H.  Dugan;  thence 
n<Nrth  with  the  east  line  of  said  survey  to  where 
it  crosses  the  northern  line  of  the  Cinecue  tract; 
thence  east  with  the  north  line  of  the  Cinecue 
tract,  to  the  northwest  corner  of  the  Ysleta  tract ; 
thence  along  said  line  to  the  place  of  beginning, 
■apposed  to  contain  abont  two  leagues. 

"Sec.  2.  This  act  shall  not  be  construed  so  as 
to  affect  any  vested  right  now  held  to  said  tract 
by  any  person  whatever. 

"Sec.  3.  The  CommisaioDer  of  the  General 
Land  OfBoe  ia  hereby  required  to  issue  a  patent, 


in  the  name  of  the  inhabitants  «f  Ysleta,  to  the 
tract  of  land  described  in  the  first  section  of  this 
act,  provided  there  is  no  evidence  of  conflicting 
claims  on  record  in  the  General  Land  Office. 

"Sec.  4.  Thia  act  shall  take  effect  and  be  in 
force  from  and  after  its  paiw<«ee. 

"Approved,  January  31,  1864." 

In  1858  the  following  act  was  passed  (Acts 
7th  Leg.  c.  120): 

"An  act  to  relinquish  the  right  of  the  state  to 
certain  lands  therein  named. 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas,- that  the  state  of  Texas 
hereby  relinquishes  all  right  and  interest  in  the 
following  described  lands,  to  the  original  gran- 
tees thereof,  their  heirs,  and  legal  assigns,  to 
wit:  In  the  county  of  El  Paso  *  ♦  •  4.  TO 
Juan  and  Jacinto  Ascarate,  three  leagues  of  land, 
called  'El  Rancho  de  Ascarate.' 

"Sec.  2.  That  it  shall  be  the  duty  of  the  sever- 
al claimants  to  the  lands  named  in  this  act,  to 
have  the  same  surveyed  by  the  district  or  county 
surveyor  of  said  county,  which  survey  shall  in 
all  respects  conform  to  the  metes  and  bounds 
designated  in  the  original  grant,  and  upon  the  re- 
turn of  the  field  notes  thereof  to  the  General 
Land  Office,  the  Commissioner  of  the  General 
I>and  Office  is  hereby  authorized  and  required  to 
have  the  same  plotted  on  the  proper  map  in  his 
office,  and  issue  patents  for  the  same  in  accord- 
ance with  existing  laws. 

"Sec.  3.  That  the  confirmation  herein  extended 
to  the  lands  named  in  this  act,  shall  in  no  way 
be  construed  to  interfere  with  any  rights  which 
may  have  accrued  to  other  parties  before  the 
passage  of  this  act.  Provided,  that  nothing  in  this 
act  shall  be  so  construed  as  to  relinquish  the  right 
of  the  state  to  any  of  the  islands  or  salt  lakes 
situated  in  the  county  named  in  this  act. 

"Sec.  4.  That  this  act  take  effect  4nd  be  in 
force  from  and  after  its  passage. 

"Approved,  February  11,  1858." 

These  acts  fix  the  boundary  line  between 
the  two  grants  to  be  the  east  (more  proper- 
ly north)  bank  of  the  Bio  Viejo,  as  It  was  in 
1854,  the  date  that  the  first,  the  Ysleta  grant, 
was  relinquished  or  confirmed.  The  case 
was  tried  by  Jury,  submitted  upon  special 
issues,  and  resulted  in  a  verdict  and  Judg- 
ment for  defendants,  from  which  this  appeal 
is  perfected. 

The  opinion  in  a  former  appear  of  tblA 
case  ia  reported  in  166  S.  W.  62,  and  to 
which  we  refer  for  matters  of  detail  in  the 
statement  of  the  case  not  contained  herein. 
We  take  up  the  assignments  in  the  order 
which  seems  most  appropriate. 

Appellants'  ninth  assignment  raises  the  fol- 
lowing questions: 

"(a)  The  judgment  and  verdict  are  erroneous, 
because  without  evidence  to  support  them ;  (b) 
are  against  the  weight  and  overwhelming  pre- 
ponderance of  the  evidence ;  (c)  and  is  the  result 
of  prejudice  and  passion ;  (d)  or  other  improper 
motive  of  the  jury ;  (e)  and  in  any  event  the  re- 
sult of  a  total  disregard  by  the  jury  of  the  evi- 
dence introduced  in  the  cause;  (f)  that  the 
banks  of  the  Rio  Viejo  were  fixed  by  original 
surveys;  (g)  established  by  resurveys  made  by 
engineers  acting  for  both  plaintiffs  and  defend- 
ants; (h)  that  the  northerly  and  easterly  line 
or  boundary  of  the  survey  of  defendants,  as 
described  in  the  pleadings,  could  not  have  been 
located  at  the  north  bank  of  the  Rio  Viejo,  as  it 
was  located  in  1^4 ;  (i)  the  effect  and  probative 
force  of  maps,  platsi  field  notes  and  elevations 
attached  to  pleadings ;  (j)  that  the  line  was  es- 
tablished by  unambiguous  calls  foe  certain  Icnown 
and  established  natural  and  artificial  objects; 
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(k)  the  probative  tbIob  of  tlie  t«stimonf  of  non- 
expert witnesses,  etc.    Bule  29." 

But  after  mature  deliberation,  we  bare 
concluded  tliat  it  was  intended  to  simply 
raise  the  question  presented  in  tbe  next  two 
assignments. 

[1 , 2]  The  tenth  is  that  the  court  erred  in 
submitting  special  issue  No.  1,  because  there 
is  no  evidence  to  warrant  the  court  in  giv- 
ing it  The  eleventh  is  that  the  finding  of 
the  Jury  In  response  to  .issue  No.  2  Is  wholly 
without  evidence  to  support  it.  Issues  1  and 
2,  as  submitted  by  the  court  and  the  answers 
thereto,  are  as  follows: 

"First.  Do  you  find  from  the  preponderance  of 
the  crideuce  that  all  of  the  land  described  in  the 
plaintiffs'  tbird  amended  original  petition  filed 
herein  on  Hay  3,  1015,  in  connection  with  their 
trial  amendment  is  northerly  of  the  north  bank 
of  the  lUo  Viejo,  as  it  was  in  1854?  Answer 
yes  or  no.    Answer:   No. 

"If  you  have  answered  the  foiegoiog  question 
No.  1  in  the. negative,  then,  but  not  otherwise, 
the  court  submits  for  your  determination  this 
additional  question: 

"Second.  Do  you  find  from  the  preponderance 
of  the  evidence  that  any  part  of  the  land  sued 
for  and  described  in  the  plaintiffs'  third  amended 
original  petition,  filed  herein  on  May  3,  1916,  in 
connection  with  their  trial  amendment,  lies 
northerly  of  the  north  bank  of  the  Hio  Viejo, 
as  it  was  in  1854?    Answer:   No." 

These  issues  do  not  require  the  jury  to 
determine  and  fix  the  exact  location  of  the 
east  or  northerly  bank  of  the  Rio  Vie}o,  as 
it  was  in  1854,  except  in  a  negative  way,  that 
is,  by  the  findings,  they  have  determined  that 
the  lands  sued  for,  being  described  by  metes 
and  bounds  in  plaintiffs'  petition,  are  not 
north  of  the  said  bank ;  therefore  it  amounts 
to  a  finding  that  the  lands  described  are  not 
in  the  Ascarate  grant,  and,  not  being  in  the 
said  grant,  must  of  necessity  be  in  the  Ysleta 
grant  The  plaintiflC  had  the  burden  of  es- 
tablishing that  the  lands  described  by  them 
were  in  the  Ascarate  grant  by  a  preponder- 
ance of  the  evidence,  for  by  so  doing  alone 
could  they  obtain  a  verdict  and  Judgment  as 
against  the  defendants,  so  necessarily  this 
question  had  to  be  submitted,  even  ttiough 
the  defendants  Introduced  no  evidence,  for 
It  was  within  the  province  of  the  Jury  to  dis- 
card all  of  plalntifTs  evidence.  If  from  it 
they  could  not  determine  that  the  lands  sued 
for  were  in  the  Ascarate ;  so  it  follows  that 
the  court  did  not  err  in  sulnnitting  the  Is- 
sues. 

131  This,  then,  brings  us  to  the  question 
raised  by  the  eleventh:  "Is  there  any  evi- 
dence to  support  the  finding?"  And  we  an- 
swer in  the  affirmative.  The  mass  of  maps 
and  plats  in  the  record  are  of  no  value  in 
determining  the  exact  location  of  the  east  or 
northerly  bank  of  the  Rio  Viejo  upon  the 
ground,  exc^t  in  so  far  as  it  be  proven  by 
witness  who  run  the  lines,  or  who  were  pres- 
ent and  witnessed  the  work  of  running  the 
lines,  that  the  calls  for  course  and  distance, 
wbldx  are  the  basis  of  the  maps  or  plats, 
actually  on  the  ground,  reached  the  bank  in 
diq;»ute.    And  sinee  all  these  maps  are  (com- 


pared with  1854)  of  recent  make,  they  are 
only  of  value  to  the  extent  tliat  they  may  be 
verified  by  witnesses  as  correctly  locating 
the  bank  of  the  Rio  Viejo  at  the  time  fixed 
by  the  Legislature,  1854.  Especially  is  this 
true  in  view  of  the  fact  that  many  witnesses 
testified  (and  it  seems  to  be  conceded)  that 
there  were  many  old  river  beds  across  the 
land  In  controversy.  As  we  understand  the 
contentions  of  the  parties,  the  lands  de- 
scribed by  the  plaintiffs  lie  south  of  the 
points  of  the  foothills,  and  that  described  by 
the  defendants  betwe^i  the  south  Une  fixed 
by  plaintiffs  and  the  points  of  the  foothills, 
which  (points)  defendants  claim  compose  the 
east  or  northerly  bank  of  the  Rio  Viejo  as 
it  was  in  1854.  And  these  points  of  foot- 
hills are  'found  to  be  the  dividing  line  be- 
tween the  surveys  by  the  verdict  of  the  jury. 
Is  there,  then,  any  evidence  to  support  this 
finding? 

[4]  The  surveyors  who  made  the  maps  and 
plats  introduced  in  evidence  by  defendants 
testified  that  they  made  the  surveys  upon 
the  ground  in  accordance  with  the  field  notes 
contained  in  defendants'  cross-action ;  that 
the  calls  for  course  and  distance  reached  the 
points  of  these  foothills  as  shown  upon  the 
maps,  and  that  there  was  a  well-defined  old 
river  bed  there  of  which  the  points  of  foot- 
hills formed  the  north  bank.  And  oQier  wit- 
nesses testified  that  they  were  present  when 
some  of  these  surveys  were  made  and  sub- 
stantially corroborated  the  surveyors.  Agaiu, 
several  witnesses  testified  to  being  80  to  85 
years  of  age ;  that  they  were  born  in  Ysleta 
or  Socorro;  that  they  remembered  the  time 
the  river  changed ;  and  that  it  ran  against 
the  foothills,  beginning  at  about  the  nortlt> 
west  comer  of  the  lands  contended  for  by 
defendants. 

Parker  Bumham,  who  testified  that  be 
came  to  El  Paso  In  1859,  a  stage  driver  for 
the  Bntterfield  Overland  route,  described  in 
detail  the  point  where  the  river  first  ran 
against  the  foothills,  and  how  It  ran,  etc. 
It  could  serve  no  good  purpose  to  quote  this 
evidence  at  length,  so  we  refrain  from  doing 
so,  but  from  what  has  been  quoted,  it  shows 
that  there  Is  abundant  evidence  in  the  rec- 
ord to  support  the  finding  by  the  Jury. 

[(}  Appellants  contend  that  the  verdict  is 
not  based  upon  the  evidence,  because,  by  tbe 
field  notes  of  defendants,  acres  of  land  are 
upon  the  mesa.  This  may  be  so,  but  witness- 
es have  testified  both  ways,  and  we  are  not 
here  authorized  to  determine  the  question. 

[(]  If  we  understand,  appellants  contend 
further  that,  by  the  Tays'  survey  and  map  of 
Ysleta  tract,  Eubank's  survey,  and  map  and 
deeds  made  to  different  parties  by  the  town 
of  Ysleta,  the  line  has  been  fixed.  The  an- 
swer is  that  Eubank  and  Tays  and  the  mayor 
and  other  officials  of  Ysleta  could  have  made 
a  mistake  as  well  as  any  other,  as  to  the  ex- 
act location  of  the  bank  of  the  Rio  Viejo,  con- 
tended for,  abd  If  the  town  deed  did  not  ex- 
tend the  lines  in  the  Harris  tract,  for  In- 
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stance,  to  the  novtb  line  ci.  tbe  grant,  it 
might  be  evidence  of  the  location  of  the  bouU' 
dary  line,  but  not  couclusire  proof,  and  there 
la  no  attempt  hr  appeilaate  to  iaroke  the  rale 
of  estoppeL 

[7]  We  adopt  tbe  last  above  observations  in 
overruling  the  eighteenth  assignment,  whlrih 
urges  that  the  trial  court  erred  la  giving  ape- 
dal  charge  No.  2,  at  the  request  of  defend- 
ants, wldch  reads: 

"Tbat  though  vou  may  believe  from  the  evi- 
dence that  when  Tajs'  deed,  introduced  in  evi- 
dence, and  the  Taya  map,  was  made,  the  town 
of  Ysleta  and  J.  W.  Tays  believed  that  the  Rio 
Viejo  was  along  the  line  called  for  in  the  Tays' 
deed,  if  you  further  believe  from  the  evidence 
that  the  Rio  Viejo  was  in  fact  north  of  said 
course  mentioned  in  the  Tays  deed,  you  are 
chuged  that  such  mistake  should  not  affect 
you  In  your  finding  as  to  the  location  of  the 
north  bank  of  the  Bio  Yieio." 

This  charge  was  not  upon  the  weight  of 
the  evidence,  but  left  the  jury  to  find  from 
the  evidence  adduced  upon  the  Instant  trial 
whether,  in  fact,  there  had  been  a  mistake, 
and,  if  80,  It  could  not  change  the  location  of 
the  Rio  Viejo. 

[I]  The  twelfth  is  that  the  court  erred  in 
refusing  to  submit  for  plaintiff  the  follow- 
ing special  instnicti<n: 

"In  determining  issties  1,  2,  and  S,  you  would 
not  be  warranted  by  the  evidence  in  this  cause 
in  finding  that  tbe  north  bank  of  the  Rio  Viejo 
as  it  eristed  on  the  ground  in  the  year  1854 
was  located  tm  the  north  line  of  the  property  in 
controversy  and  above  the  bank  or  foothills,  as 
shown  by  the  undisputed  evidence  in  this  cause." 

It  Is  apparent  that  the  submission  of  such 
a  charge  would  have  ntillifled  the  issues  sub- 
mitted. As  held  above,  tbe  undisputed  evi- 
dence does  not  show  that  any  lands  upon 
top  of  the  foothills  were  included  in  the  de- 
scription contained  In  appellees'  answer. 

[I]  The  trial  court  did  not  err  in  giving 
^tedal  charge  No.  8,  as  urged  in  the  thir- 
teenth, fourteenth,  sixteenth,  and  seven- 
teenth assignments.    The  charge  is: 

"Tou  are  charged  that  if  yon  believe  from  the 
evidence  that  in  the  year  1854,  and  prior  to  that 
time  the  east  bank  or  northeast  bans  of  the  Rio 
Viejo  was  at  the  north  line  of  the  tract  claimed 
by  defendants  in  this  cause,  any  change  that 
may  have  occurred  in  the  line  of  the  north  bank 
of  the  Rio  Viejo  after  that  time,  or  after  the 
xime  of  its  separation  from  the  Rio  Viejo,  would 
be  entirely  immaterial." 

Because  it  simply  directed  the  minds  of  tbe 
Jury  to  the  issue  in  the  case — ^the  location  of 
the  river  in  1854 — and  left  them  free  to  de- 
termine It. 

[16]  Tbe  fifteenth  assignment  is: 
"The  ca>art  erreicl  in  entering  said  judg- 
ment upon  the  motion  of  defendants  and  finding 
of  the  jury,  as  set  forth  in  that  portion  of  the 
judgment  describing  the  land  as  in  the  Ysleta 
grant  No.  2:  (a)  For  the  reason  that  same  is 
not  based  upon  the  findisgs  of  the  jury ;  (b)  be- 
cause the  court  is  not  warranted  in  making  said 
rentals  or  findings  of  fact ;  (c)  and  because  it  is 
a  physical  impossibility  that  all  of  the  land  in 
the  description  set  forth  in  the  judgment  is  in 
fkct  situated  within  the  boundary  of  Tsleta 
grant  No.  2;  (d)  that  said  findings  and  judg- 
ment axe  not  supported  b^  tiie  evidence,  for  the 
reasons  stated  in  the  motion  for  new  trial  here- 
tofore adopted." 


The  proposition  urged  is  that  it  appeais 
that  it  was  a  physical  impossibility  for  aU 
of  the  lands  described  in  the  pleadings  of 
plaintiffs  to  be  within  the  Tsleta  grant  No.  2. 
This  proposition  is  disposed  of  by  the  obser- 
vations under  the  tenth  and  eleventh  assign- 
ments. It  was  the  duty  of  the  court  under 
the  findings,  to  enter  a  final  Judgment 
[11]  The  nin^^enth  assignment  is: 
"Tbe  court  erred  in  giving  to  the  jury,  upon 
request  of  defendants,  special  instruction  No.  4, 
of  defendants,  whereby  the  court  instructed  the 
jury  that,  'You  are  instructed  that  the  land  in 
controversy  in  this  cause  is  the  parcel  lying  be- 
tween the  line  described  in  plaintiffs'  third 
amended  original  petition,  in  connectiou  with 
their  trial  amendment  filed  in  this  cause  on 
May  28,  1915,  and  the  north  line  of  tbe  land 
described  and  claimed  by  defendants  in  their  third 
amended  original  answer  in  this  cause,'  for  the 
reason  that  same  is  a  repetition  of  the  general 
charge  of  the  court,  as,  to  the  land  in  contro- 
versy, and  tends  to  place  undue  stress  upon  the 
fact  as  to  what  is  the  land  in  controversy,  and 
thus  lead  the  jury  to  believe,  under  contentions 
of  tbe  defendants  made  in  this  cause,  and  evi- 
dence introduced,  that  it  is  necessary  that  plain- 
tiffs prove  what  is  known  as  the  'red  line'  to 
be  tbe  north  bank  of  the  old  river,  and  the  exact 
location  of  same,  in  order  to  recover  in  said 
cause." 

We  fail  to  see  bow  the  court  could,  by  any 
number  of  repetltlonst  lay  undue  stress  uii- 
on  the  fact  of  what  the  land  in  controversy 
Is,  so  as  to  in  any  way  influence  tbe  jury  in 
their  findings  as  to  a  boundary  line.  It  says 
nothing  about  a  "red  line,"  or  any  line,  in 
fact  Tbe  instructions  left  the  jury  to  find 
that  the  boundary  line  was  where  plaintiffs 
claimed  it  to  be,  or.  anywhere  north  of  there ; 
therefore  left  the  jury  to  determine  whether 
plaintiff  should  recover  aU,  or  a  part,  or 
none,  of  the  lands  sued  for,  and  the  charge  in 
no  way  indicates  what  their  findings  should 
be.  But  suppose  it  did  give  undue  prom- 
inence to  the  red  line;  that  is  the  line  to 
which  plaintiffs  claim  and  tbe  defendants 
repodlate ;  for  that  reason  it  could  In  no  way 
affect  the  plaintiffs'  cause. 

[1 2]  By  assignments  20,  21,  22,  and  23,  tbe 
appellants  urge  that  tbe  court  erred  in  re- 
fusing to  submit  the  special  issues  request- 
ed by  appellants,  upon  the  question  of  the 
10-year  statute  of  limitations.  The  only 
special  issue  requested  by  plaintiffs  to  sup- 
port tbe  assignments  is  as  follows: 

"Yon  are  further  instructed  that  article  5675 
of  the  Revised  Statutes  of  Texas  provides  that: 
'Any  person  who  has  the  right  of  action  for  the 
recovery  of  any  lands,  tenements,  or  heredita- 
ments against  another  having  peaceable  and  ad- 
verse possession  thereof,  cultivating,  using  or  en- 
joying tbe  same,  shall  institute  bis  suit  there- 
for within  ten  years  after  his  cause  of  action 
accrues  and  not  thereafter.'  You  are  also  fur- 
ther instructed  that  the  possession  of  a  co ten- 
ant in  law  inures  to  tbe  benefit  of  and  is  in  law 
the  possession  of  his  cotenant  or  cotenants. 

"You  are  further  instructed  in  this  connection 
that  if  you  find  from  the  preponderance  of  the 
evidence  that  C.  S.  Babbett,  for  himself  and 
cotenants  of  tbe  Ascarate  grant,  was  in  peace- 
able, aontinnoas,  and  adverse  possession  of  the 
land  in  controversy,  claiming  to  tbe  boundaries 
of  die  said  grant,  as  shown  by  tbe  patent  intvo- 
duced  in  evidence  before  you,  cultivating,  using, 
and  enjoying  the  said  land  and  claiming  to  own 
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the  Bame  for  the  period  of  10  jean  before  the 
6th  day  of  J0I7,  WOO,  the  date  of  filing  mit; 
and  that  the  land  in  controTersy  i*  situated  in 
the  boundaries  of  the  Ascarate  grant,  aa  shown 
by  the  patent,  then  and  in  that  event  the  plain- 
tiff would  be  entitled  to  recover  the  said  land, 
even  thon^  yoa  may  have  found,  under  tlie  is- 
sues subnutted  to  you  in  the  general  charge,  that 
the  defendants  had  theretofore  acquired  title  by 
limitations  to  the  land  in  controversy,  prior  to 
1898,  and  in  this  connection  die  court  sabmita 
for  jonr  determination  the  following  additional 
special  issue: 

"Do  you  find  from  the  preponderance  of  the 
evidence  that  tlie  said  C.  S.  Babbett  was  in  pos- 
sessicMi  of  the  land  aa  hereinbefore  instructed 
for  a  period  of  10  years  af^er  the  year  1807, 
and  prior  to  tEe  6th  day  of  July,  1006?" 

Tliia  constltntes  a  general  q>ecial  charge, 
and  calls  for  a  general  verdict  As  such,  it 
wonld  bare  been  improper  to  give  it  H.,  T. 
O.  ay.  ▼.  KtaiCheloe,  56  Tex.  Civ.  App.  123, 
110  8.  W.  005.  Moore  v.  Plerswi,  100  Tex. 
114,  94  S.  W.  1182;  Id.,  93  S.  W.  1007. 

[It]  Bat  if  the  latter  portion  of  the  charge 
l8  a  vrcver  8i)eclal  iasue  in  form,  there  la  no 
positive  evidence  In  this  record  that  we  can 
find,  and  counsel  have  dted  none,  that  Bat^ 
Utt  was  occupying  the  land  for  the  Joint 
owners  of  the  Ascarate,  and  if  be  were  not, 
any  limitation  that  may  have  accrued  to  him 
would  not  inure  to  the  benefit  of  tmch,  unless 
be,  by  deed,  conveyed  his  right  bo  acquired 
to  them.  This  has  not  been  done,  so  far  as 
this  record  disdoaes.  The  pleadings  of  the 
substituted  plaintiffs  recite  that  they  have 
acquired  all  of  Babbitt's  interest  in  the  As- 
carate grant,  but  says  nothing  of  any  in- 
terest in  the  Tsleta  grant,  where  the  Jury 
now  find  the  land  sought  to  be  recovered  by 
Umltatlmi  Is  situated;  so,  If  It  was  not  In 
the  Ascarate  grant.  Babbitt  and  the  other 
plaintiffs  were  not  Joint  tenants. 

Assignments  21,  22,  and  23,  being  to  the 
same  effect,  are  overruled  for  the  same  rea- 
sons. 

[14]  The  twenty-fourth  is  that  the  court 
erred  in  inserting  in  the  Judgment — 
"that  it  was  the  conclusion  of  the  court,  not 
only  from  the  findings  of  the  jury,  but  from  all 
the  evidence,  that  defendants  were  entitled  to 
recover." 

This  assignment  is  followed  by  several 
propositions,  but  they  all  seem  to  be  directed 
to  the  same  point,  viz.,  that  article  1985, 
Bev.  Civ.  Stat  1911,  does  not  authorize  the 
trial  coart  to  make  findings  of  fact  in  addi- 
tion to  those  made  by  tbe  Jury.  This  statute 
provides  that: 

"Upon  appeal  *  *  *  an  issue  not  submitted 
and  not  requested  by  a  party  to  the  cause,  shall 
be  deemed  as  found  by  the  court  in  audi  man- 
ner as  to  support  the  judgment ;  provided,  there 
be  evidence  to  auatain  such  a  finding." 

So  It  is  apparent  that  it  was  not  necessary 
for  the  court  to  enter  the  words  complained 
of  ta  Its  Judgment,  for  it  (the  Judgment)  to 
be  a  final  disposition  of  the  issues  not  sub- 
mitted, unle&s  same  were  requested;  but  in 
this  connection,  appellants  urge  that  the  Is- 
sue of  llmltatloQ  of  10  years  was  requested 
to  be  submitted ;  therefore  the  court  was  not 


anthorlsed  to  malm  thla  flndliis  In  tts  Jote- 
ment  As  held  under  the  next  preeediiv  ■*- 
slgnmtfitB,  ttie  trial  court  did  not  err  in  !•- 
foalng  tbe  dtarge  requested,  becauae:  First, 
it  was  not  in  proper  form  for  sulMnisBion  of  a 
q^eclal  lasoe ;  and,  second,  (be  facts  did  not 
Jnstlfy  tbe  submission  of  the  issue. 

[1  f  ]  By  <Mie  of  the  propositliHis  under  this 
assignment.  It  is  suggested  that  other  issues 
were  not  submitted,  though  requested.  If  so, 
the  refusal  of  the  court  to  snbndt  these  other 
issues  should  be  presented  to  this  court  by 
pr(9>er  assignments  of  error,  complaining  ot 
such  refusal,  accomiianled  by  proper  bills  of 
exception,  showing  timely  and  proper  applica- 
tlcn  to  the  court  far  the  submission  of  sudi 
i88ue&  Ina.  Ca  v.  Shearman,  17  Tex.  Civ. 
App.  456,  48  S.  W.  930;  Moore  T.  Pleison. 
100  Tex.  113,  94  &  W.  1132. 

[11,17]  Tbe  twmty-fifth: 

"lie  trial  ooort  erred  in  oremding  the 
amended  motion  for  a  new  trial  and  in  arrest 
of  judgment  presenting  issues  of  fact  as  to  mi»- 
condact  of  the  jury,  and  other  iasuea  of  fact, 
and  by  holding  that  it  was  not  necessary  in  law 
for  defendants  by  contest  or  answer  to  tender 
issues  npon  said  motion." 

It  is  news  to  us  that  allegatians  ot  tact  in 
a  motion  tor  a  new  trial,  suppotted  by  affi- 
davit, must  be  answered  and  dolled,  or  be 
taken  as  confessed,  and  require  the  court 
to  grant  tbe  motion.  Anyway,  we  have  care- 
fully read  the  motion  toe  a  new  trial,  and 
conclude  that  If  an  tbe  matters  alleged  and 
supported  by  affidavits  were  admitted  to  be 
true,  tbe  trial  court  did  not  err  In  overruling 
the  motion  upon  those  grounds.  And  coun- 
sel have  not  referred  us  to  any  testimony 
taken  by  the  court  in  relation  to  the  facts 
alleged  not  supported  by  affidavit  Therefore^ 
It  will  be  presumed  that  tbe  court  did  not  err 
in  overruling  motion. 
[II]  The  twenty-sixth  is  as  follows: 
"It  appearing  from  the  undisputed  evidence 
that  the  trial  judge  t>ecame  exceedingly  ill  be- 
fore completing  the  hearing  and  passing  upon 
the  amended  motions  for  a  new  trial,  filed  in 
said  cause  by  plaintiffs,  and  that  sndi  illneas 
constitutes  La  law  an  unavoidable  accident  or 
casualty,  for  which  plaintiffs  were-  not  respon- 
sible and  could  not  avoid  in  the  exercise  of  the 
highest  diligence ;  that  by  reason  of  such  illness 
tbe  trial  judge  <Hr  court  was  unable  to  consider 
intelligently  and  pass  upon  the  motions  of  plain- 
tiffs for  a  new  trial  and  in  arrest  of  judgment 
by  hearing  a  full  presentation  ot  same — the  ap- 
pellate court  should  therefore  reveiae  and  re- 
mand said  cause  for  a  new  trial,  as  fully  appears 
from  plaintiffs'  bills  of  exceptions,  approved  and 
filed  in  said  cause." 

The  record  shows  that  the  motion  was  con- 
sidered and  overruled;  that  by  the  Judge's 
bill  of  exceptions  he  admits  he  was  taken  111, 
but  there  is  no  admission  or  proof  that  he 
was  too  ill  to  Intelligently  pass  upon  the  mo- 
tion. In  the  absence  of  both  we  will  presume 
that  the  trial  Judge  was,  even  though  sick, 
stlU  possessed  of  a  fair  degree  of  intelli- 
gence, and  that  he  exercised  it  in  this  In- 
stance. 

[1 1]  The  twenty-oeventb,  twenty-eighth, 
and  twenty-ninth  assignments  charge  error  in 
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ezdndlng  tbe  testimony  of  certain  witnesses 
concerning  the  possession  of  the  lands  claim- 
ed hy  defendants,  in  fact,  upon  the  Issue  as 
to  whether  the  defendants  had  title  to  the 
lands  claimed  by  them  by  virtue  of  the  10 
years'  occupancy.  Since  the  Jury  have  found 
that  the  lands  claimed  by  defendants  were 
not  dn  the  Ascarate  grant,  the  question  of 
the  limitation  title  of  defendants  is  immate- 
rial. 

The  thirtieth  assigns  as  error  the  fact  that 
the  court  submitted  charges'  upon  the  ques- 
tion of  UmltatloD  In  favor  of  defendants, 
and  is  overruled  for  the  reason  given  next 
above. 

[21,21]  The  first  and  second  assignments 
charge  that  the  verdict  and  Judgment  are 
void  because  one  Juror  was  excused  by  the 
court,  and  the  verdict  was  not  signed  by  all 
of  the  remaining  Jurors.  The  court's  bill 
of  exceptions  recites  that  during  the  trial 
of  the  case  between  the  adjournment  on  Sat- 
urday and  time  to  convene  on  Monday  morn- 
ing, he  had  been  Informed  that  the  Juror  in 
question  was  sick  and  unable  to  further  sit 
in  the  case;  that  he  told  the  counsel  for 
both  sides  what  he  had  heard  t>efore  re- 
suming trial  on  Monday  morning.  DUTerent 
remarks  by  counsel  for  both  sides  are  re- 
cited as  having  been  made  In  the  presence 
of  the  court,  but  finally  one  counsel  for  each 
plaintiff  and  defendant  said,  "We'll  leave 
It  to  the  court"  The  court  then  remarked 
that,  if  left  to  Mm,  he  would  excuse  the 
Juror,  which  was  done,  and  the  trial  proceed- 
ed with  11  Jurors  for  several  days.  The 
cause  was  submitted  upon  special  issues. 
The  verdict  was  returned  into  court  signed 
only  by  the  foreman.  It  was  read  aloud  in 
open  court.  Appellants'  counsel  then  and 
there  stated  that  be  would  then  make  no 
statement  with  reference  to  the  verdict  The 
court  tlten  asked  the  Jury,  "So  say  you  all 
of  you?"  to  which  inquiry  they  assented, 
and  thereupon  the  verdict  of  the  Jury  was 
received  and  the  11  Jurors  discharged.  The 
record  further  reveals  that  the  first  time 
any  objection  was  made  to  the  fact  tliat  all 
the  Jurors  had  not  signed  the  verdict  was 
upon  written  objection  to  appellees'  motion 
to  enter  Judgment  for  them  upon  the  ver- 
dict rendered.  Tills  constitutes  consent  up- 
on the  part  of  appellants  for  the  verdict  to 
be  returned  signed  as  it  was. 

Article  S214,  Revised  Statutes  of  lOU, 
reads: 

"The  jni7  in  the  district  courts  shall  be  com- 
posed of  twelve  men;  but  the  parties  may  by 
consent  agree,  in  a  particular  case,  to  try  with 
a  leas  number." 

•  Since  the  parties  agreed  to  try  the  case 
with  less  than  12  Jurymen,  the  11  agreed  up- 
on constitutes  a  legal  and  complete  Jury.  In 
STich  cases,  all  that  is  required  is  tJiat  the 
verdict  be  signed  by  the  foreman.  Lumber 
Co.  T.  Hancock,  70  Tex.  815,  7  S.  W.  724; 
Gray  r.  Freeman,  87  Tez.  Glv.  App.  S66,  81 

a  w.  uia 


[22]  But  if  we  are  in  error  in  holding  that 
the  acts  and  statements  of  appellants  in  open 
court  amount  to  an  agreement  to  excuse  the 
Juryman,  no  exception  was  taken  to  the  fact 
that  only  one  had  signed  It,  before  they  were 
dlaciiarged,  when,  if  there  had  been,  the  court 
could  have  had  them  all  sign  it  The  appel- 
lant is  not  now  in  a  positi<Hi  to  complain. 
Quanah  Ry.  Co.  ▼.  Jones  Lbr.  Co.,  178  S.  W. 
861;  I>«alap  t.  Raywood  a  &  M.  Co.i  43 
Tex.  Civ.  App.  260,  95  S.  W.  44. 

[23]  Besides,  all  the  members  of  the  Jury 
declared  the  verdict  to  be  the  one  agreei  to 
by  them,  and  In  suCb  case,  the  formality  aC 
signing  is  waived.  Northern  Pacific  By.  Co. 
V.  Ulln,  168  U.  S.  271,  15  Sup.  C*.  840,  39 
li.  Ed.  077. 

[24, 25]  The  third  and  fourth  are  that  the 
court  erred  in  refusing  to  enter  up  an  order 
which  was  prepared  by  appdlants,  following 
his  act  in  excusing  the  Jurdr,  which  recites 
that  the  Juror  was  excused  on  account  of  ill- 
ness—the proposition  I)eing  that  the  order 
was  approved  by  the  court,  placed  in  the 
hands  of  the  clerk,  and  afterwards  with- 
drawn by  the  court ;  that  it  liad,  by  the  act 
of  approval  and  placing  in  the  hands  of  tlie 
clerk,  become  a  part  of  the  record,  and  couid 
not  be  set  aside  except  upon  motion  filed  for 
that  purpose,  llie  facts  enumerated  in  the 
observations  under  the  foregoing  assignments 
copied  from  the  bUl  of  exceptions  prepared 
by  the  court  in  relation  to  the  same  matter 
show  that  there  was  no  Jndldal  determina- 
tion of  the  question  of  illness  of  the  Juror; 
that  there  was  no  evidence  taken  to  deter- 
mine whether  the  Juror  was  sick  or  not,  but, 
as  stated  al>ove,  the  facts  show  that  he  was 
excused  by  consent  of  the  counsel  for  the 
parties  plaintiffs  and  defendants,  without 
any  investigation  in  open  court  This  being 
true,  the  court  could  not  properly  enter  an 
order  determining  that  the  Juror  was  sick, 
and  if  the  order  had  been  entered,  the  court 
having  control  over  his  orders  during  the 
term,  could  revoke  same  upon  his  own  mo- 
tion. Haley  v.  Sweeney,  24  Tex.  Civ.  App. 
620,  60  S.  W.  673. 

[26]  There  is  no  contention  upon  the  part 
of  appellants  that  the  facts  stated  in  the  or- 
der were  true,  but  on  the  other  hand,  the 
statements  of  fact  contained  in  the  blU  of 
exceptions — ^not  controverted  by  appellants- 
above  quoted,  show  that  the  court  did  not  ex- 
cuse the  Juror  on  account  of  Illness  Judicial- 
ly determined,  but  because  of  the  agreement 
of  the  parties,  expressed  in  open  court  in 
the  presence  of  the  court  It  was  therefoi^e 
not  error  to  direct  the  clerk  not  to  enter  the 
order.  The  record  does  not  show  that  the 
fact  recited  in  the  proposed  order,  "The 
witness  was  excused  on  account  of  sickness," 
was  true,  and  appellants  do  not  cite  us  to 
any  evidence. 

[27]  Fifth  and  sixth: 

"The  court  erred  in  not  granting  motioD  for 
new  trial  on  account  of  misconduct  of  the  jury^" 
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The  acts  charged  to  be  misconduct  are 
that  one  of  the  jurors,  after  they  had  re- 
tired to  consider  their  verdict,  stated  to  the 
others  that  he  had  friends  among  the  plain- 
tiffs and  friends  among  the  defendants,  and 
thereupon  suggested  and  obtained  an  agree- 
ment from  all  the  other  10  jurors  that  none 
of  them  should  state  how  any  of  the  jurors 
had  voted,  nor  bow  they  had  obtained  a  ver- 
dict; should  keep  the  proceeding  secret,  etc 
There  Is  no  attempt  to  show  that  the  Jury 
arrived  at  a  verdict  in  any  way  Improper, 
and,  as  to  keeping  secret  the  vote  taken, 
this  must  necessarily  be  disclosed  when  tiie 
verdict  was  rendered. 

[IS]  The  seventh  is  that  the  court  should 
have  granted  a  new  trial  because  the  jury, 
after  retiring  to  consider  their  verdict,  re- 
ceived material  communications  and  evi- 
dence, the  exact  character  of  which  is  nn- 
knowD  to  plainUCTs,  "etc."  U  the  ptalntlffs 
do  not  know  the  exact  character  of  the  com- 
munications, how  do  they  know  that  they 
were  material,  and  how  could  we  tell  wheth- 
er communications  were  made,  and,  if  made, 
that  they  were  material  and  likely  influenced 
the  verdict,  unless  we  bring  to  bear  upon  the 
question  our  telepathic  powers?  The  tel- 
epathic powers  of  the  members  of  this  court 
are  wonderfully  and  fearfully  developed, 
and  no  doubt  we  could,  had  we  been  inform- 
ed that  the  jury  were  out,  at  the  proper 
time,  so  that  we  could  have  had  direct  men- 
tal communication  with  them,  have  reached 
them  and  have  made  the  discovery,  but  at 
this  late  date,  it  taxes  our  powers  too  great- 
ly to  undertake  It,  and  we  refuse. 

[21]  The  eighth  complains  that  in  support 
of  their  motion  for  a  new  trial  they  olf ered 
to  prove  by  the  jurors-  that  there  had  been 
a  mistake  of  fact  by  the  jurors  in  render- 
ing their  verdict  Verdicts  of  Juries  In  civil 
cases  cannot  be  impeached  by  affidavits  or 
testimony  of  the  jurors  themselves.  Rail- 
way Co.  T.  Bicketts,  96  Tex.  71,  70  S.  W. 
315.  Especially  must  this  rule  apply  to  in- 
stances such  as  presented  here.  After  the 
jurymen  had  been  discharged  from  service, 
so  counsel  would  have  them  testify,  they 
discovered  that  a  mistake  of  fact  had  been 
made — how  was  it  discovered?  From  evi- 
dence or  argument  of  counsel  beard  out  of 
court?  It  must  have  been  by  reason  of  one 
or  the  other  or  both,  for  by  propositions  and 
argument  it  is  revealed  that  the  matter 
sought  to  be  proven  by  them  was  that  they 
did  not  Intend  to  find  the  line  to  be  upon 
top  of  the  mesa.  That  was  a  disputed  ques- 
tion of  fact,  evidenced  both  ways ;  and,  as  we 
view  the  record,  there  is  ample  evidence  to 
support  the  finding  of  the  jury,  as  made. 
If  jurymen  were  permitted  to  impeach  their 
verdicts  in  tills  way,  few  cases  would  be  end- 
ed with  one  verdict  of  a  jury. 

Finding  no  error  in  the  record,  the  assign- 
ments of  error  are  overruled,  and  the  cause 
affirmed. 


SPENCER  et  aL  ▼.  TRIPPI/BTT.    (No.  949.) 

(Court  of  Civil  Appeals  of  Texas.    Anuirilla 
March  22.  1916.) 

Alteration  of  Instbdhknts  €=>9  —  Bnj.s 
AND  NoTEB  iS=»378  —  Dbtachihq  Ahnexid 

N  OTE— "  ALTEB  ATIO  N." 

Where  a  aote  as  made  was  atteAed  with- 
out Une  or  perforation  to  a  conditioiul  con- 
tract for  the  sale  of  certain  froods,  its  subse- 
quent detachment  and  neeotiation  was  such  an 
alteration  as  to  make  it  absolntely  void,  ercn  in 
the  bands  of  an  innocent  parchaaer  for  value. 

[Bd.  Note.— For  otker  cases,  see  Alteration  at  Ib- 
struments,  Cent.  Dig.  JI  47-E3  ;  Dec.  Dig.  €=39;  BilU 
ana  Notes.  Cent.  Dig.  H  988-982 ;    Dec.  Dig.  ©=S7S. 

For  other  deflnltlons,  see  Words  and  Fkrases. 
First  and  Second  Series.  AItsraUon.1 

Appeal  from  Floyd  County  Court;  £i  P. 
Thompson,  Judge. 

Action  by  A.  O.  ^>encer  and  others  against 
T.  B.  Tripi^tt  Judgment  for  defendant, 
and  plaintiffs  appeaL    Afitaned. 

A.  P.  McKinnon,  of  Floydada,  for  appel- 
lants. X.  F.  Houghton,  of  Floydada,  for  ap- 
pellee. 

HALIi,  J.  October  2,  1914,  appellee  gave 
the  Acme  Sales  Company  an  order  for  cer- 
tain merchandise  to  be  Shipped  to  him  at 
Floydada,  Tex.  These  goods  were  to  be  sold 
under  certain  conditions  and  in  a  certain 
manner.  The  Acme  Sales  Company  guaran- 
teed to  tiilp  00  days  prior  to  the  close  of  the 
contract  1^  fountain  pens  to  appellee,  to  be 
sold  in  accordance  with  the  terms  of  a  cer- 
tain contest  for  a  piano.  Tbe  Acme  Com- 
pany agreed  to  take  back,  at  the  end  of  the 
60-day  contest,  all  of  the  pens  remaining  un- 
sold, and  to  refund  appellee  at  the  amount 
of  $1.50  for  each  pen  remaining  unsold.  Ttiii 
order  and  the  undertaking  on  the  part  of 
(he  Acme  Company  were  printed  upon  the 
same  sheet  of  paper  with  a  note,  signed  by 
appellee,  for  $265.  These  instruments  were 
not  separated  by  a  perfbrated  or  other  Une. 
Beffore  the  maturity  of  the  note  or  any  in- 
stallment hereof  the  note  was  detaded  from 
the  contract  and  transferred  to  one  E.  E. 
Pinter,  who  In  turn  sold  and  transferred  It 
for  a  valuable  consideration  to  the  appel- 
lants, before  maturity,  and  wlHiout  notice  of 
any  defense.  The  note,  when  construed  In 
connection  with  the  remainder  of  the  con- 
tract, was  not  negotiable.  This  suit  was  filed 
to  collect  the  note. 

Among  other  defenses,  appellant  set  up  a 
failure  of  consideration  in  that  the  pens 
were  never  Eftiipped  by  the  Acme  Company 
nor  received  by  him,  to  whl<^  appellants 
replied  that  they  had  no  knowledge  of  an; 
such  agreement  on  the  part  of  the  Acme 
Company  or  any  other  person.  The  order 
and  guaranty  were  at  the  time  of  their  ex- 
ecution a  part  of  the  note,  and  the  detach- 
ment of  the  note  from  the  other  instruments 
was  such  an  alteration  as  changed  the  Ua- 
bllity  of  af)p&U6e  in  a  material  respect  and 
rendered  the  note  Invalid  in  the  bands  of 
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even  an  Innocent  pnrchaser.  Wben  the  note 
was  separated  from  tlte  contract  and  guar- 
anty, it  was  no  longer  the  undertaking  of 
appellee,  and  the  authotltlee  are  practlcallx 
imanlmoos  in  holding  the  note  under  such 
drcumstancea  absolutely  void.  Stephens  t. 
Davis,  85  Tenn.  271,  2  S.  W.  382;  Law  v. 
Crawford,  67  Mo.  App.  160;  Price  t.  Tall- 
man,  1  N.  J.  Law,  447;  Scofield  v.  Ford,  66 
Iowa,  870,  0  N.  W.  300;  Tate  v.  Fletcher,  77 
Ind.  100;  Bockford  v.  McGee,  16  S.  D.  606, 
94  K.  W.  695,  61  L.  B.  A.  385,  102  Am.  St 
Rep.  719. 
Hm  judgment  Is  affirmed. 


PRIDGBN  V.  OOOK  et  al.     (No.  8345.)* 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Wortn. 

March  11, 1016     Rehearing  Denied 

April  8,  1016.) 

1.  Tkial  «=3S11— Cokduot  of  Juby— MiaooN- 
DDCT  or  JrBOB. 

During:  deliberations  as  to  alleged  false 
representations  the  statement  of  one  juror  to 
the  others  of  his  knowledge  of  a  "bogus  check 
law,"  as  bearing  upon  the  deliberations,  which 
statement  probably  influenced  the  jury,  is 
conduct  necessitating  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  j  739 ;   Dec  Dig.  <8=311.] 

2.  Deeds  ©=>»— "Qtjitci-aim." 

Whether  a  deed  is  a  quitclaim  or  not  de- 
pends open  the  intent  of  the  parties  appearing 
from  the  face  of  the  instrument,  the  iise  of  the 
word  "quitclaim"  not  being  absolutely  decisive. 
[Kd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  49;    Dec.  Dig.  <8=»25.] 

3.  Deeds  ^=935— "*Qurrci.AiM"  — Ihtkntion 
of  Pabties. 

If  it  appears  from  the  language  of  a  deed 
that  it  was  mtended  to  convey  the  land  itself, 
rather  than  such  title  as  the  grantor  had,  it  is 
not  a  "qnitdaim"  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  40;   Dec.  Dig.  <S=>25. 

For  other  de6nitions,  see  Words  and  Phrases, 
Hrst  and  Second  Series,  Quitclaim.] 

4.  Deeds  «=»100>-Qx71tci.aim— Evidence. 

The  terms  of  the  deed,  the  adequacy  of  the 
price  or  other  circumstances,  are  admissible  to 
8how  whether  the  purchaser  bought  the  land  or 
merely  the  chance  of  title. 

[Bi.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  jJS  239,  280.  608-600;   Dec.  Dig.  «ml09.] 

5.  Deeds  €=»  120— Title  Cokveyed. 

A  deed  conveying  "Just  such  title  as  was  re- 
ceived from  the  said  trustees"  by  a  certain  deed, 
held  to  bind  the  grantor  .  to  convey  the  same 
character  of  title  as  that  possessed  by  the  trus- 
tees. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §f  375-393,  401,  407-^12,  416-454 ;  Dec 
Dig.  <g=120.] 

S.  Appeal  and  Ebbor  ^=31060(1)— Habiojsss 

Ekbob— Not  Affectino  Result. 

Where  tiie  case  is  one  calling  for  a  peremp- 
tory instniction  in  favor  of  appellee,  jnideim- 
dact  of  a  inror  is  harmless. 

(Ed.  Not«.'-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4136;  Dec.  Dig.  <8=» 
1069<1).] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; E.  W.  Nicholson,  Judge. 
Action  by  Mrs.  Anne  Andrews  and  others 


against  R.  H.  Cock  and  others.  From  a  Judg- 
ment for  R.  H.  Cook  and  another  against  a 
codefendant,  Charles  Pridgeo,  he  appeals. 
AiUrmed. 

T.  R.  Boone,  of  Wichita  Falls,  for  appel- 
lant. Carrlgan,  Montgomery  '&  Britain,  of 
Wichita  Falls,  for  appellees. 

BUCK,  J.  On  February  16,  1914,  Mrs. 
Anne  Andrews  and  her  two  children,  W.  E. 
Andrews  and  Mary  Andrews,  the  latter  a 
minor,  all  of  McLennan  county,  filed  suit  in 
the  district  court  of  Wichita  county  In  th* 
form  of  tr«^ass  to  try  title  against  R.  H. 
Cook,  W.  J.  Sheldon,  Charles  Prldgen,  J.  E. 
Meadows,  and  D.  T.  Cross,  all  of  whom  were 
alleged  to  reside  in  Wichita  county,  alleg- 
ing that  plaintiffs,  Mrs.  Andrews  as  the  sur- 
viving wife,  and  the  other  plaintiffs,  as  the 
children,  were  the  sole  heirs  at  law  of  J. 
B.  Andrews,  deceased.  That  on  or  about 
July  7,  1910,  plaintiffs  .were  lawfully  seised, 
and  holding  and  claiming  the  same  in  fee 
simple,  of  lot  21,  block  64,  In  the  town  of 
Electra,  Wichita  county.  The  petition  con- 
tained the  usual  allegations  In  trespass  to 
try  title  stilts  of  unlawful  entry,  etc.,  on  the 
part  of  defendants. 

Defendants  B.  H.  Cook  and  W.  J.  Sheldon 
In  their  answer  alleged  that  they  bought  the 
lot  from  defendant  Prldgen  and  that  Pridgen 
represented  to  them  that  he  owned  and  held 
same  under  a  perfect  title.  That  pending 
the  negotiation  of  sale,  Cook  and  Sheldon 
discovered  that  the  record  disclosed  that  the 
title  to  said  lot  had  been  conveyed  by  W.  H. 
Wiseman  et  al.,  trustees,  to  one  J.  B.  An- 
drews, and  that  Pridgen  had  purchased  the 
lot  from  one  J.  B.  Anderson.  That  they  In- 
quired of  Pridgen  how  it  happened  that  they 
held  title  to  the  lot  through  a  deed  from  J. 
B.  Anderson,  while  the  record  disclosed  that 
the  deed  from  the  trustees  had  been  made 
to  J.  B.  Andrews.  That  Pridgen  explained 
such  apparent  discrepancy  by  saying  that  be 
had  talked  to  one  Sol  Williams  who,  as  the 
promoter  of  the  sale  by  the  trustees  afore- 
said, was  more  familiar  than  any  other  per- 
son with  all  the  details  of  said  sale,,  and 
that  said  Williams  stated  to  him  (Pridgen) 
that  the  recording  by  the  county  clerk  of 
Wichita  county  of  the  name  of  the  vendee 
to  said  lot  was  the  mistake  of  the  trustees 
and  that  said  record  should  have  shown  the 
name  of  said  vendee  as  J.  B.  Anderson,  who 
was  really  the  man  .who  had  bought  said 
lot  and  was  entitled  to  own  the  same.  That 
these  two  defendants  bad  no  reason  to  doubt 
the  accuracy  and  truthfulness  of  the  state- 
ment alleged  to  have  been  made  by  Prldgen 
to  them,  but  accepted  and  relied  upon  It  as 
true.  He  further  agreed  to  convey  to  said 
Cook  and  Sheldon  a  good  title,  such  a  title 
as  was  received  from  the  trustees  of  the  town 
of  Electra,  to  wit,  W.  H.  Wiseman,  Geo.  Mc- 
Danlel,  and  Q.  P.  Brunton.    They  further  al- 
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'egied  tttat  at  the  time  this  representation 
was  made  by  Pridgen  to  them  they  knew  that 
the  three  trustees  had  owned  a  good  title  to 
the  lot  In  controversy  and  that  they  (Cook 
aad  Sheldon)  relied  upon  the  representations 
made  by  Pridgen,  paid  to  said  Pridgen  the 
sum  of  $500  in  cash,  and  agreed  to  convey 
and  deliver  to  him  an  andivided  one-half  in- 
terest in  a  brick  wall  which  they  agreed  to 
build  on  the  south  line  of  said  lot.  Defend- 
ants further  pleaded  that  since  the  filing  of 
this  suit  they  had  become  satisfied  that  plain- 
tiffs owned  and  were  entitled  to  the  exclusive 
possession  of  said  lot,  and  that  they  felt  con- 
strained to  purchase  the  same  from  plaintiffs 
at  whatever  price  they  might  be  able  to  se- 
cure it  They  further  alleged  that  the  rep- 
resentations made  by  Pridgen  .were  untrue  at 
the  time  they  were  made  and  were  falsely 
and  fraudulently  made  by  said  Pridgen  for 
the  sole  purpose  of  inducing  the  defendants 
Cook  and  Sheldon  to  purchase  said  lot,  and 
tliat  at  the  time  said  Pridgen  made  said 
statements  be  knew  that  he  did  not  own  a 
good,  or  even  merchantable,  title  to  said  lot, 
and  also  knew  that  said  Sol  Williams  had 
never  made  to  him  the  statements  claimed. 

Charles  Pridgen,  in  answer  to  Cook's  and 
Sheldon's  plea  over,  denied  the  several  alle- 
gations as  to  fraud  and  as  to  representation 
made,  and  alleged  that  in  good  faith  he  had 
bought  the  lot  from  one  J.  B.  Anderson  and 
wife  and  paid  a  valuable  consideration  there- 
for on  or  alx>ut  July  1,  1910.  '  That  Cook  and 
Sheldon  were  fully  aware  of  all  the  facts 
and  circumstances  relative  to  his  (Pridgen's) 
title,  but  in  spite  of  said  facts  they  accepted 
same,  and  therefore  were  estopped  to  claim 
any  right  over  and  against  him  (Pridgen). 

The  case  was  submitted  to  a  jury  on  spe- 
cial issues,  and  the  Jury  found  as  follows: 
(1)  That  Charles  F.  Pridgen  did  make  false 
representations  to  defendant  Cook  and  Shel- 
don in  regard  to  the  title  of  the  lot  In  con- 
troversy ;  (2)  that  Cook  and  Sheldon  did  not 
purchase  the  lot  in  controversy  from  C.  F. 
Pridgen.  taking  the  risk  of  the  title;  (3)  that 
the  reasonable  value  of  the  undivided  one- 
half  interest  in  the  wall  mentioned  in  de- 
fendants Cook's  and  Sheldon's  pleading  was 
W75. 

It  having  been  admitted  by  all  parties  de- 
fendant, who  were  in  court,  that  plaintifCs 
were  entitled  to  Judgment  for  the  title  and 
possession  of  the  lot  involved.  Judgment  was 
rendered  on  the  verdict  of  the  Jury  in  favor 
of  the  plaintiffs  against  all  parties  defend- 
ant for  the  land  sued  for,  and  for  costs,  and 
Judgment  was  rendered  in  favor  of  Cook  and 
Sheldon  and  against  Charles  F.  Pridgen  for 
the  sum  of  $676.    Defendant  Pridgen  appeals. 

The  evidence  shows  that  the  title  to  the 
lots  in  Electra  was  vested  In  the  three  trus- 
tees hereinbefore  named,  and  that  a  public 
sale  was  conducted  by  Sol  Williams,  and 
that  the  lots,  some  1,800.  were  sold  to  va- 
rious persons.  One  was  purchased  by  J.  B. 
Andrews,  who -lived  near  tta«  town  of  La- 


grange on  a  fanti.  Prldfen  tesH^ed  that 
some  three  or  four  years  before  the  trial  he 
examined  the  record  and  found  that  title  to 
this  lot  was  in  J.  B.  Andrews,  and  that  he 
addressed  a  letter  to  3.  B.  Andrews  at  La- 
grange, Tex.,  offering  to  buy  the  lot  at  a 
stated  price;  that  In  about  three  .weeks  I^e 
received  a  letter  from  3.  B.  Anderson,  or 
rather  from  his  wife,  Mrs.  Eva  Anderson,  at 
Spokane,  Wash.,  saying  that  her  husband  was 
out  on  a  cattle  ranch  some  distance  from 
Spokane,  and  that  when  he  came  In  she  was 
satisfied  he  would  take  the  price  offered  for 
the  lot  That  later  he  (Pridgen)  sent. a  deed 
to  Anderson,  which  was  duly  executed  by  An- 
derson and  his  wife  and  returned  with  draft 
attached  for  some  $57.  Pridgen  denied  mak- 
ing any  false  representations  to  defendants 
Cook  and  Sheldon,  and  testified  that  at  the 
time  of  the  sale  he  told  them,  or  rather  told 
Cook,  with  whom  he  claims  to  have  had  all 
the  conversations  relating  to  the  lot,  nothing 
as  to  the  character  of  his  title;  that  Cook 
offered  to  give  him  $500  for  the  lot  and  a 
one-half  interest  in  the  brick  wall,  and  that 
he  accepted  said  offer,  furnishing  an  abstract 
of  title.    He  further  testified: 

"I  never  did  mention  that  lot  to  Sheldon  In 
any  shape  or  form,  nor  he  to  me  at  no  time  nor 
place,  and  the  first  dme  that  Bob  Cook  ever 
said  anything  to  me  about  it  it  seems  that  he 
borrowed  some  money  on  that  lot  If  I  remem- 
ber aright  it  was  about  a  year  after  this  trade 
was  made  he  stmck  me  in  town.  He  said,  "Ibtt 
lot  belonged  to  J.  B.  Andrews;'  I  said,  '7oa 
had  an  abstract;'  he  said,  'Tea.'  He  asked 
me  what  I  knew  abont  it  I  told  him  all  that  I 
knew  about  it  was  what  Sol  Williams  told  me. 
After  I  got  this  deed,  I  brought  it  up  here  to 
put  on  record  and  Walter  Beed  called  dct  atten- 
tion to  the  discrepancy  in  it  and  I  called  Sol 
Williams  up  at  Ft.  Worth  and  asked  him  about 
it;  there  were  records  of  those  deeds  up  there 
in  bad  shape.  I  called  Sol  up.  I  asked  him 
who  it  belonged  to.  When  he  answered  the 
phone  he  was  in  the  Elks'  poolroom,  so  he  said. 
So  I  said,  'The  records  here  show  that  it  be- 
longed to  Mr.  Andrews,  and  I  have  a  deed  from 
Anderson.'  He  said,  'It  is  a  technical  error; 
I  have  got  an  interesting  game  of  pool  on  here 
and  after  this  game  of  pool  is  over  I  will  look 
it  up  and  write  you.' " 

Pridgen  claimed  that  he  never  received 
any  farther  communication  from  Sol  Wil- 
liams, but  that  some  eight  or  ten  months 
after  this  conversation  he  went  down  to  Sol 
Williams'  office  and  with  the  stenographer 
looked  over  the  books. 

The  testimony  of  other  witnesses  discloses 
the  £act  that  J.  B.  Anderson  Was  the  rail- 
road agent  at  Lagrange  some  time  prior  to 
1910,  and  that,  perhaps  on  account  of  bad 
health,  he  left  Lagrange  and  went  to  Wash- 
ington, where,  after  the  execution  of  this 
deed,  he  died;  that  J.  B.  Andrews  was  a 
farmer  living  some  miles  out  of  Lagrange, 
but  that  at  the  time  of  the  Pridgen  letter 
he  was  dead,  and  that  Anderson'  had  moved 
to  Washlngto;!.  This  situation  explains  per- 
haps how  the  letter,  if  addressed  to  Andrews, 
was  forwarded  and  .delivered  to  Anderson,  ' 

II]  Appellant's  first  assignment  of  error 
complains :  that  the  yerdict  of  the  Jury  was' 
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Influenced '  I)y  their  considering  matter  out 
of  the  record  and  by  their  receiving  In  the 
Jury  room  and  from  other  sources  than  the 
court,  Instructions  as  to  the  law  of  the  case. 
It  appears  that  during  the  deliberation  of  the 
Jury  and  after  they  had  inquired  of  the  court 
as  to  whether  or  not  they  could  assume  that 
a  false  act  of  conveyance  was  a  false  rep- 
resentation, and  while  the  Jnry  were  divided 
ns  to  whether  or  not  Prldgen  had  made  any 
false  representations  to  Cook  and  Sheldon, 
one  of  the  Jurors  stated  to  the  others  that  he 
had  read  what  Is  known  as  "the  bogus  check 
law,"  and  that  from  the  terms  of  said  law,  as 
Interpreted  by  him,  he  was  satisfied  and 
had  become  convinced  that  the  defendant 
Prldgen  should  be  held  to  have  made  the 
false  representation  In  regard  to  the  title  to 
the  lot  Without  going  into  further  details 
as  to  this  matter,  it  may  be  said  In  passing 
that  the  investigation  made  while  the  motion 
for  new  trial  .was  pending,  and  under  the  di- 
rection of  the  court,  to  our  minds  discloses 
the  fact  that  In  all  probability  the  Jury  were 
Improperly  Influenced  and  misled  by  the  In* 
Jection  of  this  foreign  matter,  and  unless 
the  admitted  facts  would  have  Justified  the 
trial  court  tn  giving  peremptory  instructions 
in  favor  of  Ck)ok  and  Sheldon  as  against 
Prldgen,  the  conduct  of  the  Jury  aforemen- 
tioned woTdd  require  a  reversal.  But  inas- 
much as  we  have  concluded  that  the  case  is 
one  that  calls  for  a  peremptory  instruction, 
the  error  becomes  harmless. 

The  deed  from  Prldgen  to  Cook  and  Shel- 
don is  as  follows: 

"Chaa.  Pridgen  et  ui.  to  R.  H.  Cook.  Dated— 
Oct.  5,  1911.  Filed— Oct  28,  1911,  at  8:37  a. 
m.  Recorded— Dec.  14,  1911,  at  9:0(>  a.  m.  in 
Book  59,  page  113,  Deed  Records  of  Wichita 
County,  Texas.  Consideration— $800.00  and 
one-half  interest  in  a  brick  wall  to  be  built  on 
the  sonth  line  of  said  lot  hj  R.  H.  Cook  and  W. 
J.  Sheldon  to  us  pidd  in  cash,  the  receipt  of 
which  is  hereby  acknowledged. 

"Conveys  unto  R.  H.  Cook  and  W,  J.  Shel- 
don of  the  county  of  Wichita,  state  of  Texas, 
said  lot  more  particularly  described  as  follows, 
to  wit:  Lot  21  in  block  64  of  the  town  of  Elec- 
tra,  Wichita  county,  Texas,  according  to  the 
recorded  plat  of  said  town,  together  with  all 
the  rights  and  appurtenances  thereto  belonging 
or  in  any  wise  appertaining,  said  lot  hereby  con- 
veyed being  tbe  same  conveyed  by  H.  W.  Wise- 
man, Geo.  McDaniel  and  3.  F.  Brunton,  trustees 
of  the  town  of  Electra,  said  deed  being  recorded 
in  the  deed  records  of  Wichita  county,  Texas, 
to  which  deed  and  its  record  reference  is  made 
for  a  more  accurate  description. 

"To  have  and  to  hold  the  above-described 
premises  together  with  all  the  rights  and  appur- 
tenances thereto  in  any  wise  belonging  unto  the 
•aid  R.  H.  Cook  and  W.  J.  Sheldon  just  such 
title  as  was  received  from  the  said  trustees  of 
Om  town  of  Electra  as  aforesaid. 

"Witness  our  hands  this  6th  day  of  October, 
A.  D.  191L  Chas.  Pridgen, 

"Maude  Pridgen." 

T)m  deed  was  a^nowledged  in  due  form. 

[2, 3]  In  his  pleadings  Pridgen  alleged  that 
Cook  and  Sheldon  wece  fully  aware  of  all 
the  facts  and  drcnmstances  relative  to  hU 
title  to  said  lot,  but  that  in  spite  of  said 
CaoU  ibey  aeoc|>ted  aaid  title,  and  therefwe 


were  estopped  from  claiming  any  right  no-; 
der  and  against  him  (Prlgden).  While  per-, 
haps  the  pleader  did  not  happily  express  him- 
self 80  as  to  convey  bis  Intended  meaning, 
yet  It  seems  from  the  c»:al  argument,  as 
weU  as  that  contained  In  appellant's  brief, 
that  the  claim  intended  to  be  presented  by 
Prldgen  was  that  the  deed  from  him  to  Cook 
and  Sheldon  was,  and  was  Intended  to  be, 
only  a  quitclaim  deed  conveying  such  title  as 
he  (Prldgen)  had,  and  that  Co<dc  and  Sheldon 
knew  the  facts  with  reference  to  the  title 
held  by  him  (Pridgen),  and  accepted  the  deed 
as  conveying  only  Prldgen's  chance  of  title 
We  cannot  so  construe  the  deed.  Whether  a 
deed  is  a  quitclaim  or  not  depends  upon  the 
intent  of  the  parties  making  It  appear  from 
the  face  of  the  instrument;  the  use  of  the 
word,  "quitclaim"  not  being  absolutely  de- 
cisive of  the  character  of  the  deed.  8  R.  C. 
L.  p.  926,  6.  If  it  appears  from  the  language 
of  the  deed  that  the  intention  was  to  con- 
vey the  land  itself,  rather  than  such  title  or 
chance  of  title  as  the  grantor  might  have, 
it  is  not  a  quitclaim  deed.  Garrett  ▼.  Chris- 
topher, 74  Tex.  453,  12  S.  W.  67,  16  Am.  St 
Rep.  850;  Tram.  Lbr.  Co.  v.  Hancock,  70  Tex. 
312,  7  S.  W.  724:  LaughUn  v.  Tips,  8  Tex. 
ClT.  App.  649,  28  S.  W.  551;  Barroom  t. 
Cnlmell,  90  Tex.  93,  37  8.  W.  818. 

[4]  The  terms  of  the  deed,  the  adequacy 
of  the  price,  or  other  circumstances,  are  ad- 
missible to  show  whether  the  purchaser 
bought  the  land  or  merely  the  chance  of 
title.  Carleton  v.  Lombardl,  81  Tex.  355,  16 
8.  W.  1081 ;  Thorn  v.  Newsome,  64  Tex.  161, 
63  Am.  Rep.  747. 

[S]  It  is  apparent  from  the  recitations  of 
the  deed  under  consideration  that  Pridgen  in- 
tended to  convey  to  Cook  and  Sheldon  not 
only  sucli  title  as  he  possessed  at  the  time  of 
the  conveyance,  but  such  title  as  the  trustees 
of  the  town  of  Electra  held  and  conveyed 
and  therefore  such  title  as  J.  B.  Andrews  re- 
ceived, and  such  title  as  was  inherited  by 
plaintiffs  from  J.  B.  Andrews.  It  was  agreed 
in  open  court,  as  set  ,out  In  the  statement  of 
facts,  that  the  plalntifFs  were  the  owners 
by  and  through  mesne  conveyances  of  the  lot 
in  controversy,  receiving  said  title  through  a 
regular  chain  from  the  state.  It  was  farther 
agreed  by  all  parties  that  the  Judgment 
should  be  affirmed  as  to  plaintiffs.  Since 
Prldgen  covenanted  to  convey  the  title  as 
held  by  the  trustees  of  the  town  of  Electra, 
and  since  he  has  agreed  that  J.  B.  Andrews, 
deceased,  acquired  a  good  title  by  reason  of 
the  deed  from  the  trustees  to  him,  and  that 
the  plalntlfTs,  claiming  under  J.  B.  Andrew's 
title,  have  a  good  title.  It  follows  that  the 
warranty  in  the  deed  from  Pridgen  to  Cook 
and  Sheldon  binds  the  grantor  to  coovey  the 
same  character  of  title  as  b^d'  by  3.  B. 
Andrews  and  the  plaintiffs. 

[I]  Therefore  the  trial  conrt  would  have 
been  Justified  and  should  have  peremptorily 
Instructed  tbe  Jury   to  find  for  Cook  and 


Digit 


zed  by  Google 


716 


184  SOnXHWBSTBBN  OBPORTBR 


(Ser. 


SbeldoD  against  Prldgen  foir  the  pBvchase 
price  of  the  lot  Both  Cook  and  Frldgen  tes- 
tified that  the  conBlderation  paid  by  the  for- 
mer to  the  latter  for  the  lot  was  $500  and  a 
one-half  Interest  In  the  brick  wall.  The  testl- 
nKxay,  as  we  understand.  Is  oncontroTerted 
that  the  one-half  Interest  in  the  brick  wall 
was  as  found  by  the  jary  of  the  Talne  of  $175. 
Therefore  It  becomes  immaterial  as  to  wheth- 
er any  error  Is  shown  in  the  assignment 
heretofore  mentioned,  or  In  the  second  as- 
signment complaining  that  the  jury  took  Into 
the  Jury  room.  During  their  deliberations 
the  deposition  of  the  witness  Sol  WUlinms. 

The  Judgment  of  the  trial  court  is  hereby 
In  all  things  affirmed. 


CATTLEMEN'S  TRUST  CO.  OF  FT. 

WORTH  et  aL  v.  PRUETT.* 

(No.  639.) 

(Court  of  Civil  Appeals  of  Texas.    M  Paso. 

<  March  9,  1016.    Rehearing  Denied 

April  6,  1916.) 

1.  CoBFOBATioNS  €=»80(10)— Sdbscbiption  to 
Stock— Fbaud—Waiveb— Rene  WAL  or  Notk 
FOB  Pbice. 

Where  a  subscriber  to  corporate  stock,  in- 
duced thereto  by  misrepresentations  as  to  its  par 
value,  after  discovering  the  truth  of  the  matter, 
renewed  the  note  given  for  the  price  of  the 
stock,  he  waived  the  fraud  and  acquiesced  there- 
in, and  could  not  have  cancellation  of  the  note. 
[Ed.  Note.— Por  other  cases,  see  Corporationa, 
Cent.  Dig.  {  262;  Dec.  Dig.  «=»80(10).] 

2.  c^brpobations  «=980(10)^subscbiption  to 
Stock  —  Fraud  —  Waiver  —  Knowlsoob 
— SuFFiciENCT  OF  Evidence. 

In  an  action  by  a  subscriber  to  corporate 
stock,  induced  thereto  by  misrepresentations  as 
to  its  par  value,  to  cancel  the  note  he  gave 
for  the  price,  evidence  held  to  show  that  plain- 
tiff, when  be  renewed  the  original  not^  not  only 
bad  sufficient  knowledge  that  the  par  value  of 
the  stock  had  been  misrepresented,  but  had  con- 
sulted with  his  attorneys,  and  told  them  tlie  facts 
of  the  transaction. 

fBd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  262;   Dec.  Dig.  <8=>80(10).] 

3.  cobpobations  ®=980(12)— subscbiption  to 
Stock  —  Misrepresentations  —  Question 

fOB  JURT. 

In  such  suit,  whether  the  party  who  negoti- 
ated the  subscription  contract  with  plaintiff  rep- 
resented that  he  was  offering  the  stock  at  par 
value,  and  that  such  value  woe  $20  a  share, 
held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  264 ;   Dec.  Dig.  <S=»80(12).] 

4.  Tbial  €=3213— Refusal  to  Instruct— Uh- 
contradicted  Evidence. 

Where  evidence  on  an  issue  was  uncontra- 
dicted, so  that  the  matter  was  purely  a  question 
of  law,  the  action  of  the  court,  after  stating 
and  finding  the  facts  on  the  issuq  and  making 
conclusions  of  law  in  favor  of  defendant,  in  re- 
fusing to  instruct  on  the  issue  as  requested  by 
defendant,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  TUal,  Cent. 
Dig.  i  480 ;   Dec.  Dig.  «=>213.] 

5.  Cobpobationb  ^=»99(1)  —  Ishuanob  or 
Stock  fob  Note— Statute— "Issue." 

Where  a  bank  took  a  note  for  a  subscription 
to  Uft  stock,  which  it  issued  in  the  subscriber's 


name,  but  retained  possession  until  tte  note 
should  be  paid,  apportioning  dlvid«ids  to  the 
subscriber  from  the  earnings  of  the  compaor 
from  the  date  of  making  the  certificate,  and  recog- 
nizing the  subscriber's  proxy  to  vote  the  stock 
as  viQid.  also  sending  him  notices  addresKd  to 
him  as  a  stockholder,  there  was  no  violatiaD  of 
Const,  art  12,  t  6,  or  Rev.  St  1911.  art.  1146, 
providing  that  no  corporation  shall  issue  stock 
or  lx)nds  except  for  money  paid,  labor  done,  or 
property  actually  received ;  the  stodk  not  liaving 
l>een  "issued." 

[Ed.  Note.— For  other  cases,  see  Corpotationi, 
Cent  Dig.  {  444;   Dec.  Dig.  <3=>99(1). 

For  other  definitions,  see  Words  and  Phraiea, 
First  and  Second  Series,  Issue.] 

Appeal  from  District  Court  Presidio  CooBp 
ty ;   W.  C.  Douglas,  Judge. 

Suit  by  O.  K  Pruett  against  the  CatUe- 
men's  Trust  Company  of  Ft  Worth  and  an- 
other. From  a  Judgment  for  idalntifl,  de- 
fendants appeal.  Case  reversed,  and  Judg- 
ment rendered  for  the  named  defaadant 

A.  H.  Klrby  and  A.  !«,  Ctimp,  both  ot  Ft 
Worth,  for  appellants.  Belcher  &  Sutton,  of 
Marttt,  and  Lea,  McGrady  &  Thomason,  of 
El  Paso,  for  at^ellee. 

WALTHALL,  J.  TMs  suit  was  filed  by  C 
B.  Pruett  in  the  district  court  of  Presidio 
county,  Tex.,  against  the  Cattlemen's  Trust 
Company  of  Ft  Worth,  and  the  Texas  Un- 
derwriters Company,  on  the  21st  day  of  De- 
cember, 1914.  PlaintUr,  In  his  petition, 
80U{;ht  the  cancellation  ot  one  note  for  $3,- 
750,  dated  August  2,  1913,  payable  to  the 
Cattlemen's  Trust  Company,  which  note  plain, 
tiff  alleged  had  been  renewed  on  August  2, 
1914,  on  date  of  maturity,  and  extended  to 
December  1,  1914.  He  also  sought  a  cancel- 
lation of  a  note  for  $1,250,  executed  by  plain- 
tiff, payable  to  the  Texas  Underwriters  Com- 
pany, due  August  2,  1014,  which,  note  was 
also  renewed  on  August  2,  1914,  and  date  of 
payment  extended  to  the  1st  day  of  Decem- 
ber, 1914. 

Plaintiff  alleged  that  at  the  time  of  the 
execution  of  the  two  notes,  he  subscribed  for 
250  shares  of  the  capital  stock  of  the  Cattle- 
men's Trust  Company  of  Ft  Worth;  that 
said  stodc  was  evidenced  by  certificate  No. 
220,  attached  to  the  renewal  note  for  $3,750, 
as  collateral  security  therefor.  Plaintiff  far- 
ther alleged  that  said  notes  were  given  in 
full  payment  of  the  260  shares  of  the  capital 
stock  of  the  Cattlemen's  Trust  Company; 
that  the  stock  was  issued  to  the  plaintiff  and 
was  the  sole  consideration  fw  tbe  sold  notes, 
by  reason  of  which  plaintiff  alleged  that  tbe 
consideration  for  said  notes  and  each  of  them 
was  illegal,  and  tliat  all  of  said  acts  were 
ultra  vires  and  contrary  to  article  12,  |  6, 
of  tjie  Constitution  of  the  state  of  Texas  and 
the  statutes  thereof,  and  that  defendants,  by 
reason  thereof,  had  peipetrated  a  flraad  np- 
oa  tbe  plainttff  In  Pieeidlo  ootmty,  where 
said  notes  oBd  their  renewals  were  executed. 
Plaintiff  further  alleged  that  J.  B.  Martia. 


^ssFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kej-Numbered  DlgesU  aaid  IndaxM 
*AppUcatloa  tor  writ  of  error  pandlns  In  Supreme  Court 
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wlH>  acted  as  fiscal  agait  in  taking  bis  sub- 
scription for  said  stock  for  tlie  purpose  of 
geUlBg  Mm  the  said  stock,  represented  to 
him  that  he  was  then  offering  the  stock  for 
sale  at  par  value,  to  wit,  $20  per  share,  and 
that  said  statements  were  false  and  fraudu- 
lent. In  that  the  said  stock  represented  a 
par  value  of  only  (10  per  share,  but  that  said 
Btatemoits  were  knovfn  to  be  entirely  fraud- 
ulent by  defendants;  that  said  statements 
were  material;  that  plaintiff  relied  wholly 
upon  the  said  statements,  and  relied  and  act- 
ed thereon  entirely  in  the  several  obligations 
alleged  by  him.  PlalntifC  oITered  to  surren- 
der 250  shares  of  stock  for  a  cancellation  of 
the  Bald  two  notes,  and  prayed  for  an  in- 
junction, restraining  the  defendant  from 
traoitferrinK  or  otherwise  disposing  of  the 
aald  notes. 

Each  of  the  defendants  filed  its  respective 
pleas  of  privilege  to  be  sued  in  Tarrant  coun- 
ty, Tex.,  both  of  which  pleas  were  submitted 
to  the  Jury  on  the  trial  of  the  case.  Plain- 
tiff filed  reply  to  each  of  said  pleas  of  privi- 
lege. On  August  18th,  defendants  filed  tlieir 
original  answer,  consisting  of  a  general  de- 
nial of  the  allegations  of  the  petition  and 
specially  answered  as  follows : 

First  Defendants  denied  that  any  stock  in 
defendant  the  Cattlemen's  Trust  C!on^any 
of  Ft  Worth  has  ever  been  issued  to  plain- 
tiff, but  say  that  while  a  certificate  of  260 
shares  (tf  such  stodc  was  written  up  in  the 
name  of  plaintiff,  same  was  never  signed  of- 
ficially by  the  president  or  vice  president, 
and  said  certificate  was  so  written  up  cmly 
for  convenience,  and  to  avoid  ke^tlng  an  ac- 
count with  plaintiff  on  the  books  of  defend- 
ant trust  company,  and  that  such  certificate 
of  stock  is  now,  and  has  at  all  times  been, 
in  the  exclusive  possession  and  control  of  de- 
fendant trust  comi>any,  and  neither  such  cer- 
tificate of  stock,  not  any  other  certificate  of 
stock  in  said  oompaay,  by  reason  of  plain- 
tlS's  said  snbscriptloh  tias  ever  been  deliv- 
tmi  to  or  given  into  the  possession,  control, 
or  cnstody  of  plaintlfl. 

Second.  Defendants  alleged  that  the  notes 
executed  by  plaintiff  were  given  in  connec- 
tion with  his  subscription  for  stock  in  the 
trust  company  and  as  a  part  of  the  same 
transaction,  and  were  givoi  to  evidence  the 
time  when,  and  the  terms  upon  which,  plain- 
tiff was  to  pay  for  said  stock,  and  not  in  full 
payment  therefor,  as  alleged,  and  were  exe- 
cuted and  delivered  u{)on  the  express  condi- 
tion and  agreement  that  said  stock  so  sub- 
Kribed  for  was  not  to  be  delivered  to  plain- 
tiff until  said  stock  had  been  fully  paid  for, 
in  accordance  with  said  agreement;  and  that 
defendant  trust  company  was  ready  at  any 
time  to  deliver  said  stock  to  plaintiff  upon 
Ua  payment  of  the  notes  executed  by  him, 
by  reason  of  which  defendants  denied  that 
the  consideration  for  said  notes  was  or  is 
Illegal,  or  tliat  there  was  any  fraud  perpe- 
trated on  j/UtntUL  " 


Third.  Defendants  denied  all  of  tb»  allega- 
tions as  to  the  representations  alleged  by 
plaintiff  as  to  the  par  value  of  tiie  atodi,  and 
alleged  that  plaintiff  knew,  at  the  time  he 
subscribed  for  the  stodc,  that  the  par  value 
of  the  same  was  $10  per  share. 

Fourth.  Defendants  further  alleged  thal^ 
after  having  acquired  full  knowledge  that 
the  par  value  of  the  stock  in  the  trust  com- 
pany was  not  $20,  as  plaintiff  alleged  same 
was  represented  to  him  at  the  time  he  sub- 
scribed for  same,  plaintiffs  and  defendants, 
on  or  about  August  2,  iSlA,  made  an  agree- 
ment, whereby  the  notes  originally  eixecuted 
and  delivered  to  defendant  trust  company, 
for  $8,750,  due  August  2,  1914,  should  be  re- 
newed, and  plaintiff  executed  in  renewal 
thereof  his  note  for  a  like  amount,  due  De- 
OMuher  1,  1914,  and  that  plaintlfl  transferred 
and  assigned  to  defendant  underwriters  comp 
pany,  all  dividends  accrued  or  to  accrue  De- 
cember 1,  1914,  on  the  stock  subscribed  for 
by  plaintiff  in  defendant  trust  company,  and 
that  defendant  trust  company,  as  a  party  to 
said  agreement  and  coutnct,  did  agree  to 
extend,  and  did  ^ctend,  the  time  of  payment 
of  plaintiff's  said  note,  by  reason  of  which 
plaintiff  ratified  his  said  subscription  con- 
tract and  the  notes  given  by  him  in  connec- 
tion therewith,  waiving  any  fraud  or  invalid- 
ity of  said  contract,  and  is  now  estot^ied  to 
seek  to  avail  himself  of  the  alleged  repre- 
sentations as  to  the  par  value  of  said  stock. 

Plaintiff,  by  supplemental  petition,  denied 
all  the  allegations  contained  in  the  original 
answer,  and  further  alleged  that  the  notes 
were  given  in  full  payment  for  the  250  shares 
of  stodc ;  that  it  was  understood  and  agreed, 
and  th«  Intention  of  the  parties  was  that 
said  stock  should  become  the  property  of  the 
plaintiff,  if  his  subscription  contract  was  not 
rejected  within  20  days  as  provided,  which 
was  not  done,  but  said  8to<&  was  issued  as 
evidenced  by  the  said  certificate  No.  220,  and 
that  the  same  was  placed  with  and  pinned 
to  his  said  notes  as  collateral  security;  that 
defendant  trust  company,  its  oflScers,  agents, 
and  representatives,  have  constantly  treated 
and  recognized  plaintiff  as  a  stockholder  and 
owner  of  the  said  250  shares  of  stock — they 
sent  him  notices  of  stockholders'  meetings, 
paid  him  dividends  on  said  stock,  and  voted 
the  same  at  stockholders'  meetings,  etc. — 
whereby  plaintiff  alleged  that  the  defendants 
are  estopped  to  claim  that  he  is  not  the  own- 
er of  said  stock  and  stockholder  in  the  com- 
pany, and  that  said  stock  has  been  issued. 

Plaintiff  further  alleged  that  if  he  is  mis- 
taken as  to  the  issuance  of  the  stock,  then 
In  that  event  the  contract  of  subscription  be- 
tween him  and  defendants  was  unilateral  and 
without  mutual  covenant,  conditions,  agree- 
ments, and  options. 

After  the  evidence  on  behalf  of  the  plain- 
tiffs in  chief  had  been  introduced  and  plain- 
tiff rested,  the  defendants  presented  their  mo- 
tion for  an  instructed  verdict  In  their  favor. 
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whldi  the  conrt  heard  and  oyerruled,  and 
defendants  excepted.  Tbe  evidence  having 
been  beard,  the  coart  mibmltted  the  case  to 
the  Jury  oa  special  Issues,  and  on  the  answers 
of  the  jury  thereto  the  court  rendered  Judg- 
ment In  favor  of  the  plaintiff,  canceling  the 
notes  described  in  the  petitiiXL 

Defendants  requested  four  special  peremp- 
tory charges;  the  first  having  reference  to 
defendant's  pleas  of  privilege,  the  second,  to 
the  issue  of  false  representations,  the  third, 
to  the  issae  of  the  validity  of  the  notes  on  ac- 
count of  the  provision  of  tlie  Constitution, 
and  the  fourth,  a  general  peremptory  charge, 
which  special  charges  were  refused  by  the 
court  Defendants  filed  exceptions  to  the 
main  charge  of  the  court,  and,  same  being 
overmled,  defendants  excepted  and  preserved 
same  in  bills  of  exceptions.  Defendants  filed 
motion  for  new  trial,  which  the  court  heard 
and  overruled.  Defendants  requested  find- 
ings of  fact  and  conclusions  of  law  by  the 
conrt  on  the  issues  raised  by  the  pleadings  as 
to  whether  the  stock  issued  by  the  CatUe- 
men's  Trust  Company  was  in  violation  of  the 
Constitution  and  laws  of  Texas.  The  conrt 
filed  findings  of  fact  and  conclusions  of  law, 
*  and  under  the  findings  concluded  that  the 
certificate  of  stock  issued  was  not  In  con- 
travention of  the  Constitution  and  statute. 
The  conrt  submitted  to  the  Jury  two  issues: 
First,  did  J.  B.  MarUn,  in  negotiating  for  the 
stoclc  subscription  contract  with  plaintiff, 
represent  to  plaintiff  that  he  was  offering 
said  stock  for  sale  at  its  par  value,  and  that 
such  ptiT  value  was  $20  per  share;  and,  sec- 
ond, did  plaintiff  know,  on  or  before  August 
8,  1814  (the  date  on  which  he  agreed  with 
defendants  upon  an  extension  of  bis  notes  to 
December  1,  1014),  that  the  par  value  of 
the  stock  of  the  Cattlemen's  Trust  Company 
of  Ft.  Worth  was  less  than  $20  per  share? 
To  the  first  question  the  Jury  answered, 
-'Yes,"  and  the  second  question  the  Jury  an- 
swered, "No." 

The  appellants,  by  fourth  special  charge, 
requested  a  general  peremptory  Instruction 
in  their  favor,  and  the  refusal  to  give  the 
charge  is  made  the  ground  for  appellant's 
first  assignment.  The  proposition  under  the 
first  assignment  is  made  that  where  an  ac- 
tion for  the  cancellation  of  a  note  is  based 
upon  alleged  false  representations  and  the 
evidence  is  uncontradlct«Hi  that  after  the  dis- 
covery of  the  falsity  of  said  representations 
and  with  full  knowledge  of  the  same,  the 
maker  of  the  note  renews  said  note,  he  there- 
by waives  the  alleged  fraud,  and  no  Judgment 
can  be  rendered  based  on  such  evidence,  other 
than  a  Judgment  denying  the  cancellation  of 
the  note.  The  contention  Is  based  on  the  prop- 
osition that  the  evidence  was  undisputed  that 
Pruett,  with  full  knowledge  that  ?20  was  not 
the  par  value  of  tlie  stock  when  sold  to  him, 
renewed  the  notes,  and  that  in  so  doing  he 
waived  whatever  there  was  of  fraud  in  the 
representations  as  to  par  value  before  the 
r^ieWal  of  the  notes.    Appellee,  in  his  counter 


proposition,  concedes  that  the  law  Is  as  sta^ 
ed  by  appellant,  and  that  there  would  be 
error  in  the  court's  refusal  to  give  die  re- 
quested special  peremptory  charge,  but  ampli- 
fies appellant's  propositicMi,  and  further  con- 
tends that  the  law  is  that,  if  a  party  original- 
ly possesses  the  right  to  set  aside  a  transac- 
tic»  on  the  ground  of  fraud  to  have  the  effect 
claimed  by  appellants,  ,and  to  be  a  compile 
waiver  of  the  fraud,  Pruett  must  have  ob- 
tained full  knowledge  of  all  tiie  material 
fads  involved  In  the  transaction  and  become 
fully  aware  of  its  Imperfection  and  of  his 
own  rights  to  impeach  the  transactloa  oo 
account  of  the  fraud,  so  that,  when  the  re- 
newal of  the  notes  Is  made  he  can,  asod  by 
the  renewal  of  the  notes  does,  give  a  per- 
fectly free  consent  to  such  waiver  of  the 
fraud,  and  in  doing  so  acts  deliberately,  with 
the  intenti(»  of  ratifying  the  voidable  trans- 
action the  evidence  so  shows,  then  his  cou' 
firmation  Is  binding  on  him,  and  his  right  of 
action,  by  the  renewal  of  the  notes,  is  des- 
troyed. To  discuss  this  pit^xMition,  we  must 
concede  tluit  as  alleged,  J.  B.  Martin,  on  the 
2d  day  of  August,  1913,  for  the  purpose 
of  selling  the  shares  of  atotk  to  Pruett, 
wrongfully  and  fraudulently  represented  to 
Pruett  that  be  was  then  offering  said  stock 
for  sale  at  its  par  value,  to  wit,  $20  per 
share;  that  Pruett  relied  upon  the  state- 
ments as  true;  that  the  par  value  of  the 
shares  of  stock  as  represented  was  material, 
that  is,  that  had  Pruett  known  that  the  par 
value  was  less  than  $20,  he  would  not  have 
entered  into  the  transaction;  that  at  the 
time  of  the  renewal  of  the  two  notes,  on 
August  8,  1914,  Pruett  bad  not  then  acquired 
full  knowledge  that  the  par  value  of  the  stock 
subscribed  for  was  not  $20  per  share,  and  if 
appellee's  contention  correctly  states  the  law, 
Pruett,  when  he  made  the  renewal  notes, 
must  have  had  full  knowledge  of  his  rights  to 
Impeadi  the  former  transaction,  because  at 
the  representations  as  to  the  par  value,  so  as 
to  give  free  consent  and  sign  the  renewal 
notes  with  the  intention  to  ratify  the  void- 
able notes.  C.  E.  Pruett,  appellee,  on  the 
point  at  issue  under  this  assignment,  tes- 
tified: 

"During  the  first  time  he  (Martin)  talked  to 
Die  he  didn't  tell  me  the  ^ar  value  of  the  stock. 
He  didn't  tell  me  this  until  the  last  day  be  talk- 
ed to  me.  He  told  me  IS  or  20  minutes  I  guess 
before  I  closed  the  contract.  I  didn't  know  about 
the  relative  terms  of  par  value  or  book  value  at 
that  time.    I  didn't  talk  to  anybody  about  the 

far  value  of  the  stock  at  that  time  or  afterward, 
first  found  out  what  the  par  value  was  some- 
thing over  a  year  after  I  subscribed.  I  found 
this  out  when  the  company  sent  me  a  contract  to 
sign  up,  which  was  no  part  of  the  agreement  I 
had  with  Alartin.  Therefore  I  refused  to  sign  it. 
I  don't  know  what  kind  of  a  contract  you  would 
call  it,  but  I  believe  it  was  some  time  in  1914. 
It  might  have  been  later.  Nobody  told  me  the 
par  value  wag  not  $20.  The  contract  went 
ahead  and  stated  the  par  value  of  the  stock.  I 
had  not  learned  this  from  anybody  else.  When 
I  was  writing  the  oompany  about  my  note  the 
first  time,  I  had  no  information  at  all  about  tb« 
I  par  value  of  the  stock.    I  did  not  know  what  I 
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had  paid.  I  knew  I  was  out  $5,000  worth  of 
notes.  I  had  not  talked  to  anybody  at  the  time  I 
wrote  my  first  letter.     I  didn't  know  what  the 

rar  value  ot  the  stock  was  at  that  time.  When 
snid  that  I  had  iMUd  one  and  a  half  for  the 
stock,  I  didn't  know  at  that  time  what  the  par 
value  was.  I  didn't  gain  the  idea  that  I  had 
paid  one  and  a  half  for  the  stock.  I  didn't  con- 
sult anybody  about  this  transaction  prior  to  the 
time  that  I  renewed  my  note.  I  didn't  talk  to 
anybody.  I  wrote  my  lettets  from  the  bank,  I 
beucve,  but  I  am  not  sure.  Previous  to  the  time 
I  signed  up  the  renewal  note,  I  didn't  talk  to 
anybody  about  the  notes  or  the  stock  either. 
*  *  *  I  went  ahead  and  wrote  od  my  own 
initiative." 

Being  shown  a  letter  dated  July  24,  1014 
(Exhibit  0>  introduced  in  evidence,  the  wit- 
ness said: 

"That  ia  my  rignature,  and  I  wrote  that  let- 
ter. It  was  written  on  Belcher  4  Suttonpaper. 
It  may  have  been  written  from  there.  When  1 
went  in  there  to  write  that  letter,  I  don't  re- 
member who  I  saw,  and  don't  know  who  I  talked 
to  in  there  about  it.  I  don't  remember  talktag 
to  anybody  about  it.  I  don't  think  I  talked  to 
Mr.  outton  or  Mr.  Belcher  at  that  time  about 
this  transaction.  The  first  time  I  talked  to  them 
about  it  was  just  prior  to  the  time  I  received 
that  contract  to  sign  up.  I  did  talk  to  them 
about  it  at  the  time  I  signed  up  the  renewal 
note  and  assigned  the  dividends.  The  paper  you 
now  show  me,  assigning  dividends,  is  the  con- 
tract that  I  refer  to,  and  the  signature  is  mine 
(Exhibit  H).  Before  I  signed  this  contract  I 
didn't  talk  to  anybody  about  it.  I  do  not  think 
I  talked  to  Belcber  &  Sutton  about  it  at  that 
time— not  anything  about  the  stock.  I  didn't 
consult  them  as  to  whether  I  should  renew  the 
note  and  sign  this  agreement  to  transfer  the  divi- 
dends to  the  Texas  Underwriters  Company.  I 
went  ahead  and  signed.  My  intention  was  to 
carry  out  my  contract,  and  the  company  laid 
down  on  me.  When  I  wrote  the  letter  of  July 
24th,  I  knew  all  the  facts  I  mentioned  therein 
to  be  true." 

The  letter  of  July  24,  1914,  referred  to, 
was  read,  which,  among  other  matters,  con- 
tained the  following  statement: 

"I  am  not  satisfied  with  this  stock  because  it 
wan  misrepresented  to  me,  in  that  I,  according  to 
the  statements  made,  was  not  to  pay  a  greater 
price  than  the  par  value  of  same,  and  in  fact 
paid  nearly  one  and  a  half." 

Being  asked  what  he  meant  when  he  said 
he  had  paid  in  fact  nearly  one  and  a  half 
more  than  par,  he  testified  as  follows: 

"He  had  heard  it  rumored  around  that  he 
liad  paid  more,  and  was  trying  to  find  out  from 
the  company  what  he  did  pay.  I  didn't  know 
that  I  had  paid  more  than  par ;  I  just  put  that 
in  there  to  find  out  if  I  had.  I  had  heard  it 
rumored." 

Being  asked  whom  he  talked  with  and  who 
told  him,  he  said: 

"It  was  all  over  this  country.  Everybody  that 
bought  stock  told  me  that  the  par  value  was  only 
$10.  I  had  heard  it,  and  it  was  common  talk 
here  that  the  par  value  was  only  910.  Bertie 
Mitdiell  was  one  man  who  told  me  that.  I  think 
he  bad  paid  out  his  stock  and  gotten  his  certifi- 
cate. I  don't  know  who  else  told  me.  I  be- 
lieve Tom  Crosson  was  one.  Tom  Crosson  told 
me  I  had  paid  too  much  for  it,  I  tbipk.  I  don't 
think  he  told  me  that  the  par  value  was  only 
$10.  I  think  he  just  told  me  I  had  paid  too 
much  for  the  stock.  *  *  •  It  is  not  a  fact  that 
when  Mr.  Martin  was  negotiating  with  me  down 
there  that  he  told  me  that  the  par  value  was  $10, 
and  that  they  were  selling  the  stock  at  $20  per 
share  and  paying  $10  to  capital,  $S  to  surplus 


a^d  $5  for  commission.  If  he  had  told  me  that, 
I  would  not  have  bought  the  stock.  *  •  •  I 
did  remember  the  fact  that  I  had  paid  one  and 
one  half  for  my  stock  when  I  wrote  this  letter 
on  July  24,  1914.  I  knew  at  that  thne  that  1* 
had  in  fact  paid  one  and  one  half  for  my  stodc. 
I  knew,  also,  that  I  had  paid  2S  per  cent,  for 
organization  expenses  on  top  of  the  one  and  one 
half,  about  that,  the  best  I  could  figure  it  out. 
*  *  *  I  talked  with  my  father  about  it  riiiht 
after  I  bought  the  stock.  My  father  at  that 
time  had  not  paid  out  his  stock  and  didn't  have 
his  certificate.  *  •  •  I  did  know  at  the  time 
I  wrote  this  letter  that  I  had  paid  one  and  a 
half." 

Being  shown  trust  ccxnpany  letter  of  Au- 
gust 6,  1014  (Exhibit  J)  taiclosing  asstgnment 
of  dividends  on  appellee's  shares  of  stool;, 
collateral  agreement,  and  the  renewal  trust 
company  note,  for  appellee's  signature,  ap- 
pellee testlfled: 

"After  I  received  that  letter  with  the  note  and 
the  assignment  I  talked  to  Belcher  &  Sutton 
about  the  transaction.  I  signed  them  up.  I 
think  they  wrote  the  letter  sending  the  notes 
back.  I  showed  them  the  letter  from  the  com- 
pany, and  told  them  what  my  understanding  was 
with  Mr.  Martin  at  the  time  I  made  the  trade, 
and  told  them  what  I  had  heard  about  the  stock 
and  its  value,  gave  them  all  the  knowledge  I 
knew  about  it,  and  after  I  had  done  that.  Belcher 
&  Sutton  wrote  the  letter  dated  August  8,  1014. 
I  think  Mr.  Sutton  wrote  it.  Before  he  wrote 
this  letter  I  went  over  the  transaction  with  him, 
and  then  he  wrote  the  letter  and  I  signed  up  the 
renewal  note  and 'the  assignment." 

After  going  over  in  detail  what  Martin  had 
said  to  him  in  reference  to  some  matters  re- 
ferred to  in  the  letter  of  August  6th,  the  ap- 
pellee, among  other  things,  said: 

"Mr.  Martin  read  me  a  lot  of  figures  from  a 
book  as  to  what  the  company  was  doing.  I  in- 
tended to  carry  out  my  contract  when  I  signed 
the  renewal  note,  as  soon  as  Mr.  Martin  carried 
out  his,  and  I  did  this  although  I  knew  at  that 
time  that  the  par  value  was  not  $20;  that  is, 
I  thought  I  knew  at  that  time.  I  had  heard  it. 
I  had  beard  it,  and  talked  with  my  attorneys  be- 
fore I  signed  up  that  extension  note." 

On  recross-examinatlon,  appellee  said: 

"The  parties  of  whom  I  inquired  about  the  val- 
ue of  the  stock  were  the  same  parties  named  by 
me  on  cross-examination  awhile  ago.  I  talked 
with  a  great  many  of  the  stockholders  here,  and 
they  all  understood  it  alike.  In  other  words,  it 
was  commonly  understood  here  among  the  stock- 
holders as  to  what  the  par  value  was,  at  that 
time,  not  before,  and  this  was  the  time  that  I 
wrote  the  letter  in  which  I  said  that  I  bad  paid 
one  and  a  half." 

Witnesses  J.  B.  Martin  and  George  W. 
Medley  testified  on  the  trial.  Mr.  Martin  tes- 
tlfled: 

"I  stated  to  lir.  Pructt  the  par  value  of  the 
stock  was  $10.  I  stated  it  in  black  and  white  by 
figures,  making  figures  to  show  that  the  stock 
was  sold  at  S20,  $10  went  to  capital  stock,  $S 
to  surplus  and  $6  to  organisation  expenses." 

George  W.  Medley  said: 

"I  was  present  when  Capt.  Martin— at  the  time 
Mr.  Prnett  subscribed  for  stock  in  the  Cattle- 
men's Trust  Company,  and  suppose  I  heard 
what  occurred  at  the  time  and  what  was  said 
by  the  parties.  At  that  time  Capt  Martin  stat- 
ed to  Mr.  Pruett  that  the  par  value  of  the  stock 
of  the  Cattlemen's  Trust  Oompany  was  $19  per 
share.  Capt.  Martin  went  into  detail  to  explaiD 
the  matter  to  bim  as  to  par  value.  He  did  this 
by  writitag  It  off  in  figures.    As  to  par  value,  he 
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wrote  $10  par  value,  $6  carplas  Talne,  $6  for 
orgaDlzation  expenaei." 

[1]  The  specific  fact  constituting  tbe  fraud 
charged  is  that  J.  B.  Martin,  for  the  purpose 
of  selling  appellee  the  certificate  of  stock, 
represented  to  him  that  $20,  the  price  at 
which  he  was  then  offering  the  stock,  was  its 
par  value,  wh»i  in  truth  and  in  fact  its  par 
value  was  $10.  Pruett  gave  his  note  for  the 
stock,  and  at  the  maturity  of  the  note  renew- 
ed the  note  by  taking  up  the  original  one 
and  giving  another,  and  the  question  to  he 
determined  here  is:  Does  the  uncontradicted 
proof  show  that  when  Pruett  renewed  the 
.note  he  then  had  fall  knowledge  that  the 
par  value  of  the  stock  was  not  $20  per  share, 
as  represented?  Ratification  and  acquies- 
cence are  always  questions  of  fact  There 
can  be  neither  without  knowledge.  The  terms 
impart  this  foundation  for  such  action.  One 
cannot  waive  or  acquiesce  in  a  wrong  while 
ignorant  that  it  has  been  committed.  Current 
suspicion  and  rumor  are  not  enough.  There 
must  be  knowledge  of  the  facts  which  will 
enable  a  party  to  take  effectual  action.  Noth- 
ing short  of  this  will  do,  but  be  may  not 
willfully  shut  bis  eyes  to  what  he  might 
readily  and  ought  to  have  known.  The  re- 
newal of  the  note,  In  order  to  constitute  such 
waiver  or  acquiescence,  must  be  done  with 
full  knowledge  of  all  the  facts;  for  Pruett, 
by  the  renewal  of  the  note,  cannot  be  held 
to  have  waived  the  fraud  of  which  he  was  at 
the  time  wholly  ignorant.  Fence  v.  Langdon, 
99  U.  S.  678,  26  I*  Ed.  420;  Pomeroy  on 
Contracts,  {  279.  The  Fourth  Court  of  ClvU 
Appeals,  In  Wells  v.  Houston,  23  Tez.  Civ. 
App.  629,  57  S.  W.  684,  stated  the  i-ule  to  be 
that  if  a  party  originally  possessing  the  right 
of  action  to  set  a.side  a  transaction  on  the 
ground  of  fraud  has  obtained  full  knowledge 
of  all  the  material  facts  involved  in  the  trans- 
action, and  has  become  fully  aware  of  its  im- 
perfection, and  of  bis  ovra  rights  to  impeach 
it,  or  ought,  and  might,  with  reasonable  dil- 
igence, have  become  so  aware,  and  all  undue 
influence  is  wholly  removed,  so  that  he  can 
give  a  perfectly  free  consent,  and  he  acts 
deliberately,  and  with  the  intention  of  rati- 
fying the  voidable  transaction,  then  his  con- 
firmation is  binding  and  bis  right  of  action 
is  destroyed.  If,  on  the  other  hand,  the 
original  undue  influraice  still  remains,  or  U 
the  act  is  simply  a  continuation  of  the  former 
transaction,  or  If  the  party  wrongly  suppose 
that  the  original  transaction  is  binding,  or 
if  he  has  not  full  knowledge  of  the  material 
facts  and  of  his  own  rights,  no  act  of  con- 
firmation however  formal,  is  effectual.  2 
Pomeroy  on  Equity,  $  964. 
.  It  seems  to  us,  from  the  authorities  we 
have  examined,  that  to  say  that  Pruett  waiv- 
ed his  right  to  cancel  the  renewal  note  be- 
cause of  the  representations  as  to  the  par 
value  of  the  stock,  he  must  have  had  knowl- 
edge of  his  ris^  to  ca'Bcel  the  original  note 
at  or  before  the  time  lie  made  the  renewal 


note.  The  knowledge  of  sucfa  right  seem 
to  be  a  prerequisite  to  Its  rellnqolabment  It 
could  not  be  said  that  he  waived  that  right 
unless  he  had  knowledge  of  it,  because,  if  be 
was  Ignorant  of  the  right,  an  intention  to 
waive  cannot  be  implied.  Wells  v.  HonstoD, 
23  Tex.  Civ.  App.  629,  67  S.  W.  584 ;  Bennan 
T.  Fraternal  Health,  etc.,  107  Me.  368,  78  AtL 
462;  2  Pom.  Eq.  §  964.  Intention  seems  to  lie 
at  the  very  foundation  of  the  doctrine  o{ 
waiv<»r.  Nor  is  it  sufficient  that  he  should 
have  notice  of  facts  that.  If  fc^lowed  np  b; 
inquiry,  would  have  led  to  information  that 
would  have  shown  that  he  was  discharged. 
State  V.  ChurdilU,  48  Ark.  426,  8  S.  W.  352, 
880;  Thornton  v.  Wynn,  12  Wheat  187,  8 
L.  Ed.  695. 

[2]  There  is  no  doubt,  however,  but  that 
while  an  action  for  the  cancellation  of  a 
contract  based  upon  fraud  in  its  procurement 
proceeds  upon  the  theory  of  affirmance  of 
the  contract  by  the  defrauded  party,  an  im- 
portant distinction  exists  with  respect  to  acta 
done  In  affirmance  of  the  onitract  after  dis- 
covery of  the  fraud.  The  authorities  are 
uniform  In  holding  tliat  if  the  defrauded 
party  acquires  fuU  knowledge  of  the  fraod 
and  his  rights  in  respect  thereto  while  tie 
contract  remains  executory,  and  thereafter 
does  any  act  in  affirmance  of  the  contract 
he  thereby  c<»idc«e8  the  fraud  and  waives 
his  right  of  action.  WhUe  the  testimony  of 
the  appellee  is  confusing  and  contradictory 
in  some  of  bis  statements,  hXa  evidence,  quot- 
ed above,  seems  conclusive  to  us  that  appel- 
lee, not  only  bad  sufficient  knowledge  that  the 
par  value  of  the  stock  was  not  $20  at  the  time 
he  renewed  his  note,  but  bad  consulted  witb 
his  attorneys  and  told  them  all  the  facts  of 
the  transaction.  We  think  It  could  hardly 
be  said  that  he  did  not  have  fuU  knowledge, 
both  that  the  par  value  of  the  stock  was  not 
$20,  and  of  his  rights  iu  Oie  matter,  so  as 
to  preclude  the  idea  that  he  fully  intended  to 
consummate  the  transaction  in  the  purcliase 
of  the  stock  when  he  renewed  his  note.  In 
G.,  H.  &  S.  A.  Ey.  Co.  v.  Faber,  77  Tex.  153, 
8  S.  W.  64,  in  which  it  was  assigned  as  error 
that  the  court  refused  to  instruct  the  verdict, 
the  Suproue  Court  held  that  where  the  case 
was  not  made  out  the  Jury  should  have  been 
instructed.  In  the  same  case,  the  Supreme 
Court  quoted  with  approval  from  Tooney  v. 
Railway  Co.,  3  C.  B.  (M.  S.)  146,  the  foUow- 
ing: 

"A  scintilla  of  evidence  or  a  mere  surnuM 
that  there  may  have  been  negligence  on  the  part 
of  the  defendant  clearly  would  not  justif;  tlie 
judge  in  leaving  the  case  to  the  jury;  then 
must  be  evidence  upon  which  they  might  reason- 
ably and  properly  conclude  that  there  waa  atf 
ligeuce." 

[t]  The  Supreme  Contt  farther  said  that 
the  rule  stated  in  that  case  is  sustained  b; 
the  weight  of  authority,  l^e  case  was  re- 
versed because  of  error  In  not  obarging  the 
tuty  to  And  for  defendant  But  shonid  it 
be  held  ',thfit  there  are  sem^  Intimations  in 
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ttae  eTMence  of  appellee  tliat  at  the  time  of 
the-glTlBg  of  the  renewal  note  he  did  not  have 
fnll  knowledge  that  par  Talne  of  the  stock 
was  not  $20,  or  was  not  fuUy  advised  of  his 
right  to  cancel  the  original  note,  becaose  of 
the  alleged  fraudulent  representations,  and 
therefore  no  intention  to  condone  the  fraud 
was  involved  tn  the  renewal  of  his  note,  and 
that  the  issue  should  he  submitted  to  the 
jury,  the  evidence  fully  concludes  that  issue. 
AK)elIants,  in  their  third,  fourth,  fifth,  sixth, 
and  ninth  assignments,  question  the  sufficien- 
cy of  the  evidence  to  sustain  the  finding  of  the 
jury  on  the  second  issue,  that  at  the  time  of 
the  executicHi  of  the  renewal  note,  ai^ellee 
did  not  then  know  that  the  par  value  of  the 
stock  was  less  than  $20  per  share,  and  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment,  based  on  that  finding. 
What  we  have  said  in  commenting  on  suf- 
ficiency of  the  evidence  under  the  first  as- 
signment applies  to  these  assignments.  The 
evidence,  in  our  opinion,  is  insufficient  to 
sustain  the  finding  of  the  Jury  and  the  as- 
signments must  be  sustained.  We  think  the 
evidence  was  sufficient  to  Justify  the  court 
in  submitting  the  issue  to  the  Jury  on  the 
question  of  false  representations  as  to  the 
par  value  of  the  stock  as  submitted  in  the 
first  issue;  and  the  second,  seventh,  and 
eighth  assignments  are  overruled. 

At  appellant's  request,  the  trial  court  made 
and  filed  a  finding  of  fact  and  conclusion  of 
law  on  the  Issue  as  to  whether,  under  the 
undisputed  evidence,  the  stock  had  been  is- 
sued by  the  trust  company.  The  court  found 
'  that  a  certificate  evidencing  that  C.  E.  Pruett 
I  owned  250  shares  of  the  capital  stock  of  the 
Cattlemen's  Trust  Company  of  Ft  Worth  of 
the  par  value  of  $10  each  was  filled  out  in  the 
,  office  of  the  trust  company  about  August  14, 
1913,  that  said  certificate  was  not  signed  by 
the  president  or  vice  president  of  the  com- 
pany, but  that  the  certificate  in  that  condi- 
tion was  retained  in  the  office  of  the  company 
with  the  understanding  that  the  same  would 
be  delivered  to  Pruett  upon  the  payment  of 
his  note  to  the  company,  and  held  by  the 
company  in  payment  for  said  shares  of  stock 
according  to  a  contract  of  subscstption  there- 
for. Dividends  were  ai^>ortioned  to  Pruett 
oat  of  the  earnings  of  the  company  from  the 
date  of  the  making  of  said  certificate  Pru- 
ett sent  in  a  proxy  for  the  shares  of  stock, 
and  said  stock  was  voted  under  said  proxy 
at  the  stockholders'  meeting  held  September 
8,  1913.  Several  notices  were  rec^ved  by 
Pruett  from  said  company  addressed,  "To  our 
BtockhqldeTS,"  and,  "To  the  stockholders." 
Tender  this  finding  the  trial  court  concluded 
and  so  held  that  the  certificate  for  250  shares 
of  stock  was  Dot  issned  in  contemidatlon  of 
the  prori^ons  of  article  1146  of  the  Mtvlaei 
Statutes  or  of  article  12,  |  6  of  the  Ooosti- 
tntion,  providing  that  no  corporation  shall 
Issue  stock  or  bonds  except  for  money  paid, 
labor  doi^e^  or  property  adnally  received. 


[4]  The  trial  court  refused  to  give  appd- 
lant's  special  diarge  to  the  Jury,  directing  a 
finding  in  their  favor  on  the  issue  as  to  the 
validity  of  the  notes  on  account  of  the  above 
constitutional  provision;  and  the  court  re- 
fused to  give  appellee^s  special  charge,  re- 
qaesting  a  peremptory  finding  in  his  favor  on 
said  issue.  The  action  of  the  court  in  re- 
fusing these  special  charges  is  made  the 
grounds  tot  appellant's  tenth  assignment  and 
of  appellee's  first  cross-assignment  of  error. 
The  evidence  on  the  issue  being  uncontradict- 
ed, and  it  being  purely  a  question  of  law, 
and  the  court  having  fully  stated  and  found 
the  facts  on  the  issue,  and  his  conclusion  of 
law  being  In  appellant's  favor,  we  fall  to 
see  any  error  In  not  instructing  the  Jury  on 
the  issue  as  requested  by  appellant.  We 
think  the  court  might,  without  error,  have 
adopted  either  method  of  disposing  of  the  is- 
sue.   The  assignment  is  overruled. 

[S]  The  question  presented  by  appellee  Id 
his  cross-assignment  has  recently  been  very 
fully  considered  and  passed  upon  by  the  Ft. 
Worth  Court  of  Appeals,  and  we  think  cor- 
rectly so,  in  the  case  of  the  Cattlemen's  Trust 
Company  of  Ft.  Worth  v.  Turner,  182  S.  W. 
438,  not  yet  officially  published.  In  that 
case  the  facts  are  the  same  as  in  this,  and 
we  tidnk  we  need  not  restate  them  here.  In 
that  case  the  court  holds  that  the  traasac- 
tlon  had  between  the  trust  company  and 
Turner  does  not  contravene  the  provisions  In 
our  Constitution  and  laws. 

The  view  we  take  of  appellee's  first  cross- 
assignment  and  appellant's  tenth  assignment 
necessarily  disposes  of  the  other  cross-as- 
signments. 

For  reasons  stated,  the  case  is  reversed, 
and  here  rendered  for  appellant 


McLEOD   BROS.   v.   KIEKLAND   et   al 
(No.  8322.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  6,  1916.) 

Rbforuation  of  Ihstbumknts  «s»13(1)— Mu- 
tual MiSTAKjB— Omissions. 

Where  through  mutual  mistake  a  chattel 
mortgage  failed  to  include  a  debt  which  the  par- 
ties ap-eed  should  be  secured,  the  instrument 
wiU  be  reformed. 

[Ed.  Note. — For  other  cases,  see  Heformatioo 
of  Instruments,  Cent  Dig.  S|  42-60 ;  Dec.  Dig. 
«=»18(1).] 

Appeal  from  Baylor  County  Court;  T.  J. 
North,  Judge. 

Action  by  Jad£  and  Don  McLeod,  copart- 
ners doing  business  as  MdJeod  Bros.,  against 
P.  E.  Kirkland  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded. 

Milam  ft  Wheat,  of  S^moor.  fw  appel- 
lants.   Bert  King;  of  Beymoar,  for  aypeHees. 

CONN&B,  C.  J.  The  appellants,  Jock  and 
Don  McIj«od,  eonq)OBlng  the  partn»8taip  o£ 


C=9Far  oUw  cMW  fw  Mww  to*l«  wti  KST-NQWBBB  bi  •»  K«9r-N«n>twr«a  SIcmta  and  lUn$» 
184S.W.— 16 


Digitized  by 


Google 


722 


184  SOUTRWESirERN  RBPOBTBB 


(Tex. 


McLeod  Bros.,  brought  this  suit  against  the 
defendants,  P.  F.  Klrkland  and  Earl  Bran- 
non.  In  the  county  court  of  Baylor  county 
to  recover  upon  certain  debts  alleged  to  be 
due  and  to  foreclose  a  mortgage  upon  certain 
property  in  their  petition  described.  After 
alleging  the  execution  of  a  joint  promissory 
note  on  the  part  of  the  defendants  for  the 
sum  of  $500,  and  the  making  of  the  mort- 
gage referred  to,  the  following  allegations 
were  made: 

"The  plaintiffs  further  aver,  and  would  show 
to  the  court,  that  at  the  time  of  the  execution 
of  the  said  mortgage  the  contract  and  agree- 
ment made  and  entered  into  was  had  and  occur- 
red in  the  plaintiffs'  store  In  the  town  of  Sey- 
mour, Tex.;  that  the  defendant  Kirkland  then 
owed  the  plaintiffs  an  unpaid  debt  for  supplies 
furnished  in  1911,  and  plaintiffs  bad  sued  and 
obtained  judgment  against  the  defendant  Kirk- 
land for  the  said  amount,  including  interest  and 
costs,  amounting  to  the  sum  of  $3U0.82,  and  the 
defendant  Kirkland  came  into  plaintiffs'  store 
and  made  the  proposition  to  the  plaintiffs  that 
if  plaintiffs  would  furnish  and  supply  the  de- 
fendants, Kirkland  and  Brannon,  during  the 
year  1814,  with  $500  credit  and  furnish  them 
supplies  to  that  amount,  they  would  execute  and 
deliver  to  them  a  mortgage  to  cover  the  $500 
note,  upon  the  personal  property  before  mention- 
ed, and  would  include  in  the  said  mortgage  the 
debt  owing  by  defendant  Kirkland  to  plaintiffs 
in  the  sum  of  $300,82.  Ilie  plaintiffs,  being 
anxious  to  secure  their  $300.82  debt  and  judg- 
ment, and  not  having  found  any  property  sub- 
ject to  execution  owned  by  the  said  P.  F.  Kirk- 
land out  of  which  to  make  said  $300.82  debt, 
then  and  there  agreed  with  the  defendant,  if 
tliey  would  execute  their  said  mortgage  to  secure 
both  the  $300.82  debt  by  Kirkland  and  the  $500 
signed  by  both  of  them,  that  he  would  advance 
them  supplies  to  the  extent  of  $500  during  the 
year  1914.  Which  condition  was  agreed  to  by 
and  between  the  parties.  Thereupon  plaintiffs 
had  the  mortgage  drawn  at  plaintiffs'  store  in 
tbe  presence  of  all  the  parties,  with  the  full 
intention  and  agreement  by  and  between  all  the 
parties  that  the  $300.82  debt  should  be  included 
in  the  mortgage,  as  well  as  the  $500  note.  JSut 
by  mistake  and  error  in  the  legal  effect  of  the 
instrument  and  oversight,  and  without  negli- 
gence on  the  part  of  these  plaintiffs,  the  debt 
for  $300.82  was  not  described  in  the  mortgage, 
but  was  left  out  by  mistake,  when  in  truth  and 
in  fact  it  was  intended  by  all  the  parties  to  so 
include  the  said  $300.82  debt  in  the  mortgage, 
and  though  the  same  was  not  described  in  tlie 
said  mortgage,  having  been,  as  before  stated, 
erroneously  left  out,  the  same  was  in  fact,  by 
intention  of  the  parties  and  agreement  of  the 
parties,  included  in  the  mortgage,  and  was  a 
valid  and  binding  contract  upon  the  parties, 
and  tbe  plaintiffs  were  secured  in  the  payment 
of  the  said  $900.82  debt  with  a  mortgage  lien 
upon  the  property  so  described  in  said  mortgage 
and  as  above  set  out,  which  said  debt  and  judg- 
ment in  the  sum  of  $300.82  was  either  on  that 
date,  or  on  tlie  Otb  day  of  February,  1814,  ex- 
ecuted and  expressed  in  a  note  of  $300.82,  signed 
by  the  said  P.  F.  Kirkland  and  payable  to  these 
plaintiffs  on  October  1,  1814." 

The  prayer  was  to  the  effect  that  the  mort- 
gage might  be  so  corrected  as  to  include 
the  debt  of  $300.82  mentioned  In  the  quota- 
tion ;  that  the  mortgage  lien  should  be  fore- 
closed, the  property  described  in  the  mort- 
gage sold,  and  the  proceeds  applied  to  the 
remainder  alleged  to  be  du4  otx  the  several 
debts  declared  upon.    The  effect  of  the  court's 


Judguient  was  to  deny  the  plalntifTs  the  right 
to  foreclose  the  mortgage  declared  npon  by 
them  as  to  any  part  of  the  debt  omitted 
from  its  terms,  and  the  plalnturs  have  ap- 
pealed. 

We  are  of  the  opinion  that  the  court  erred, 
as  assigned,  in  sustaining  special  exceptions 
to  that  part  of  plaintiCFs'  petition  which  we 
have  quoted.  It  Is  a  familiar  equitable  doc- 
trine that  a  deed  or  contract  will  be  correct- 
ed, from  which,  by  mutual  mistake,  ma- 
terial provisions  have  l)een  omitted.  Thus,  It 
was  held  in  Sfattox  v.  Davis,  106  S.  W.  169, 
that  the  grantor  In  a  deed  from  which,  by 
mutual  mistake,  a  reservation  of  merchant- 
able pine  timber  was  omitted,  should  be 
granted  relief  as  against  the  grantee  and  otli- 
ers  purchasing  the  timber  with  notice  of  tbe 
mistake.  And  in  Willis  v.  Hunger  Improved 
Cotton  Mat  Mfg.  Co.,  13  Tex.  Civ.  App.  677, 
36  S.  W.  1010,  it  was  held,  in  an  acUon  to 
foreclose  a  chattel  mortgage  on  certain  ma- 
chinery placed  in  a  gin  mill,  that  It  was 
proper  to  permit  the  mortgage  to  be  correct- 
ed so  as  to  include  an  article  which  was 
omitted  therefrom  by  mutual  mistake,  and 
a  writ  of  error  was  denied  in  the  case.  The 
doctrine  is  so  familiar  that  it  seems  hardly 
necessary  to  cite  additional  authorities,  bat 
reference  might  also  be  made  to  the  cases  of 
Kelley  v.  Ward,  84  Tex.  288,  60  S.  W.  311; 
Yarzombeck  v.  Grier,  32  S.  W.  236;  Bailey 
V.  Culver,  175  S.  W.  1083 ;  JEtna  Ins.  Co.  v. 
Brannon,  99  Tex.  391,  88  S.  W.  1057,  2  L. 
.R.  A.  (N.  S.)  548,  13  Ann.  Cas.  1020. 

We  think  the  plaintiffs  should  have  been 
permitted,  if  they  could,  to  prove  their  al- 
legations of  mistake,  but  which  they  were 
precluded  from  offering  to  do  by  the  rulinp 
complained  of;  and  for  the  errors  indicated 
the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  See  Drummond  v. 
Allen  National  Bank,  152  S.  W.  739. 

Reversed  and  remanded. 


SAN  ANTONIO  TRACTION  CO.  v.  COX. 

(No.   5642.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

March  22,  1816.) 

1.  Tbial   €=>252(2)  —  IwsTBUCTioNS  —  Evi- 
dence— Sufficiency. 

In  an  action  for  personal  injuries,  testi- 
mony that  17  claims  against  the  defendant  bad 
been  propounded  by  various  relatives  of  the 
plaintiff,  and  that  he  had  witnessed  a  release  ia 
one  of  the  suits,  would  not  justify  a  charge  on 
conspiracy,  as  it  failed  to  connect  the  plaintiS 
with  the  other  claims,  except  in  the  one  instance 
and  did  not  sufficiently  indicate  concerted  action 
by  the  claimants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  597 ;   Dec.  Dig.  «=>262(2).] 

2.  Cabukbs  «=»30S(5)— Injttkeb  to  Passer- 

OEB»— NtOUGKNCE. 

In  an  action  for  peraoaal  injuries  recaved 
while  alighting  from  a  street  car,  if  the  car 
was  stopped  for  a  reasonably  sufficient  time  to 
enable  passengers  to  alight,  and   plaintiff,  is- 
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stead  of  nalng  thia  time  in  eettinr  off  the  ear, 
W88  not  diligent,  the  defendant  would  not  be 
liable,  unless  those  in  charge  of  the  car  knew, 
or  had  reason  to  know,  that  the  plaintiff  had 
not  alighted  and  was  ab«ut  to  alight. 

[Ed.  Note.— For  other  caaee,  see  Oaniers, 
Cent  Dig.  f  1228^;    Dec.  Dig.  9=3303(5>.] 

8.  Appeai.  aitd  Bbbor  «s>106e  —  Bxvaw  — 

Frejudiciai.  Ebrob. 

In  view  of  evidence  of  the  plaintiff  that 
he  got  off  to  walk  out  of  the  car,  that  he  was 
right  behind  O.,  that  he  thought  O.  wag  right 
behind  the  condnetor,  that  the  conductor  got  off 
at 'the  front  end,  that  G.  got  off  at  the  same 
place,  plaintiff  followed  G.,  and  at  the  time  that 
plaintiff  got  off  the  conductor  had  walked  to  the 
other  side  of  the  railroad  track,  60  feet  or  more, 
an  instruction  which  did  not  require  the  jury  to 
find  that  the  defendant  failed  to  stop  the  car  a 
reasonable  length  of  time  for  bis  passengers  to 
alight  therefrom  waa  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;  Dec.  Dig.  «=»106e.] 

4.  TKiAi,  «=9252(10)— SuBiosstON  OF  Issue  to 

JUBT. 

In  an  action  for  personal  injariea,  where 
the  evidence  showed  that  the  plaintiff  was  earn- 
ing the  same  amount  after  as  he  had  earned 
prior  to  suffering  the  alleged  Injuries,  and  there 
was  no  evidence  tending  to  show  that  his  earn- 
ing capacity  had  been  affected,  the  submission 
of  the  issue  whether  plaintiff's  future  earning 
capacity  had  been  impaired  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  603;    Dea  Dig.  <8=>252(10).] 

Error  from  Bexar  County  Court  for  CMl 
Cases;  John  H.  Clark,  Judge. 

Action  by  George  Cox  against  the  San  An- 
tcmlo  Traction  Company.  From  a  Judgment 
for  the  plaintiff,  defendant  brings  error.  Be- 
Tersed  and  remanded. 

Templeton,  Brooks,  Napier  &  Ogden,  of 
San  Antonio,  for  plaintiff  In  error.  Cham- 
bers &  Watson,  of  San  Antonio,  for  defendant 
In  error. 

MOURSUND,  J.  George  Cox  sued  the  San 
Antonio  Traction  Company  for  damages  In 
the  sum  of  $9o0  for  personal  injuries,  which 
he  claimed  to  have  received  In  alighting  from 
a  street  car  on  or  about  July  23,  1014.  He 
alleged  that  while  he  was  undertalwing  to  get 
off  of  the  car  at  the  crossing  of  the  San  An- 
tonio &  Aransas  Pass  Railway  on  the  west 
end  car  line,  the  car  was  carelessly  and  neg- 
ligently started  too  suddenly  and  without  no- 
tice or  warning  before  plaintiff  had  sufficient 
time  to  alight,  and  In  so  starting  the  car  It 
was  jerked,  with  the  result  that  plaintiff  was 
thrown  or  fell  from  the  car  and  received  the 
Injuries  described  In  the  petition. 

Defendant  denied  the  happening  of  the  ac- 
cident and  the  negligence  alleged,  and  fur- 
ther alleged  that  Cox  and  some  10  or  11 
members  of  his  family  have  continuously 
"worked  together,  conspired,  assisted,  and 
abetted  each  other  in  propounding  false  and 
fraudulent  claims  against  this  defendant," 
and  "that  this  suit  and  the  claim  propound- 
ed herein  is  a  part  and  parcel  of  said  co-oper- 
ation, conspiracy,  and  abetting  of  the  above- 
named  parties  for  the  purpose  of  obtaining 


money  from  this  d^endant"  Defendant  also 
alleged  that  if  plaintiff  was  suffering  from 
aay  injury  or  dlaabUity,  "such  injury  or  dlsa- 
bUlty  Is  the  result,  not  of  any  accident  al- 
leged in  plalntUTs  petition,  but  of  another 
and  prior  accident  for  which  this  defendant 
ia  not  liable." 

The  trial  resnlted  in  a  verdict  and  judg- 
ment in  tBLVOt  of  plaintiff  for  $250. 

Appellant  complains  of  the  exdnsion  of 
certain  testimony  which,  as  shown  by  the  bill 
of  exceptions,  would  have  been  given  by  the 
witness,  Fred  J.  Johnston,  4n  answer  to  Ques- 
tlous  propounded,  viz. : 

"Mrs.  Lnla  Brown  Cos,  the  mother  of  plain- 
tiff, has  had  two  claims  against  the  compaoy, 
one  very  recently  and  the  other  in  March  18, 
1914.  Phillip  Cox,  plaintiff's  brother,  and 
Phoebe  Cox  Villareal,  plaintiff's  sister,  each 
hare  liad  a  claim  against  the  company,  respec- 
tively, on  February  25,  1914,  and  March  4, 
1914,  and  George  Cox  has  had  two  claims 
against  the  company,  one  involved  in  this  suit, 
and  one  on  March  4,  1914,  in  all  of  which 
the  claimants  dalmed  that  the  accident  involved 
occurred  while  they  were  getting  off  of  the 
street  car  of  the  defendant  and  claiming  inju- 
ries thereby.  Also  plaintiff's  aunt,  Minnie 
Brown  Leak,  has  had  two  claims  for  herself, 
one  on  March  16,  1914,  and  one  on  March  28, 
1916,  in  which  she  claims  to  have  received  in- 
juries while  getting  off  one  of  the  company's 
cars,  and  Mrs.  Leak  propounded  a  claim  for 
h^  danghter,  Rosa,  supposed  to  have  occurred 
on  Januaiy  30,  1915,  while  Rosa  was  getting 
off  of  one  of  the  company's  cars.  Another  aunt 
of  the  plaintiff,  Mary  Brown  Callaghan,  pro- 
pounded a  claim  against  the  defendant  for  an 
accident  which  she  claims  to  have  occurred  on 
March  23.  1914,  while  getting  off  of  one  of  the 
street  cars  of  the  defendant.  R.  G.  Brown, 
plaintiff's  uncle,  also  has  recently  propounded 
a  claim  against  the  traction  company  for  inju- 
ries supposed  to  have  been  received  while  get- 
ting off  of  one  of  the  cars  of  the  defendant,  and 
in  addition  to  this  plaintiff's  cousin,  Lacy  Brown, 
has  had  two  clnims  against  the  company,  one  on 
January  29,  1914,  and  one  on  March  4,  1914, 
in  one  of  which  he  claims  to  have  received  inju- 
ries while  a  passenger  on  one  of  defendant's 
street  cars,  and  his  (Lacy's)  wife  has  also  made 
a  dnim  for  Injuries  supposed  to  have  been  re- 
ceived on  March  4,  1914,  the  same  day  as  Lacy's 
second  accident.  Mrs,  Lizzie  Webb,  Lacy 
Brown's  mother-in-law,  claimed  to  have  bad  an 
accident  on  May  24,  1914,  while  she  was  getting 
off  of  one  of  the  company's  street  cars." 

Defendant  also  sought  to  introduce  va- 
rious releases  signed  by  relatives  of  Cox  up- 
on payment  being  made  them  for  injuries, 
claimed  to  have  been  sustained,  and  separate- 
ly sought  to  Introdnce  a  release  signed  by 
Lacy,  a  cousin  of  plaintiff,  which  was  virlt- 
nessed  by  plaintiff.  We  will  consider  all  of 
this  testimony  together. 

[1]  It  Is  contended  that  all  of  this  evi- 
dence should  have  been  admitted  as  bearing 
upon  the  answer  of  defendant  alleging  that 
plaintiff  and  certain  members  of  his  family 
had  conspired  against  defendant  to  procure 
unmerited  damages  by  means  of  fftlse  and 
fraudulent  claims.  In  this  connection  appel- 
lant quotes  portions  of  the  testimony  of  plain- 
tiff which  show  that  he  has  no  definite  recol- 
lection of  any  details  concerning  the  opera- 
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tlvea  of  fhe  car  or  the  car  Itself,  and  show 
a  recklessness  In  testifying  concerning  bis 
witness,  Saunders,  calculated  to  cast  great 
doubt  upon  bis  entire  testimony.  It  Is  also 
pointed  out  that  every  one  of  ttie  motormen 
and  condnctors  on  that  car  line  testified  pos- 
itively that  no  such  accident  occorred  on 
that  day  with  reference  to  his  car. 

The  testimony  excluded  shaws  a  remark- 
able condition  of  affairs.  About  17  Claims 
were  propounded  by  Cox  and  his  relatives, 
all  of  which,  except  2,  were  for  injuries  al- 
leged to  have  been  sustained  In  alighting 
from  cars.  To  get  off  of  a  street  car  is  a 
simple  thing,  and  it  is  inconceivable  tliat  all 
of  these  people  could  have  been  caused  to 
fall  by  reason  of  negligence  of  the  operatives 
of  the  cars.  Surely  the  company  had  no  de- 
sire to  willfuUy  inflict  injuries  upon  the 
members  of  this  family,  and  surely  these 
people  were  not  all  suffering  from  Infirmities 
such  as  to  prevent  them  from  getting  off  of 
a  street  ear  without  assistance.  In  spite, 
however,  of  the  warnings  furnished  by  sim- 
ilar accidents  to  members  of  the  family,  they 
appear  not  to  have  learned  caution,  but  con- 
tinued tamng  the  risk,  a  terrible  one  as  to 
them,  of  getting  off  of  street  cars,  with  the 
result  that  every  now  and  then  one  of  them 
would  be  injured  Just  like  the  others  wm«. 
We  think  it  is  so  highly  improbable  that  all 
of  these  claims  could  be  honest  ones,  that  a 
Jury  would  be  Justified  in  inferring  that 
fraud  bad  been  practiced  with  regard  to  some 
of  them.  The  testimony  Indicates  a  bad  state 
of  affairs,  but  we  do  not  think,  had  it  been 
admitted,  it  would,  with  the  other  testimony, 
have  Justified  a  charge  on  conspiracy.  The 
evidence  fails  to  connect  plaintiff  with  the 
other  claims,  except  in  one  instance  in  which 
he  was  with  a  cousin  when  he  had  his  fall, 
and  also  witnessed  the  release  executed  by 
him  to  the  company.  We  fail  to  find  in  the 
testimony  given  or  excluded  that  evidence 
of  concerted  action  such  as  la  required  to 
constitute  a  conspiracy.  It  is  Just  as  prob- 
able, if  not  more  so,  that  each  incident  stood 
alone  as  that  a  conspiracy  existed,  and  it 
is  mere  guesswork  to  say  that  any  of  the 
parties  conspired  together.  If  some  of  the 
claims  were  fraudulent,  they  may  have  been 
propounded  upon  the  initiative  of  the  com- 
plainant alone,  without  •  consulting  with  or 
being  aided  or  abetted  by  any  one,  being  in- 
duced thereto  by  the  apparent  ease  with 
which  claims  could  be  collected,  as  shown  by 
experiences  of  other  members  of  the  family. 

The  Issue  In  this  case  was  whether  plain- 
tiff was  injured  by  reason  of  the  negligence 
of  the  company  as  alleged  by  him,  or  wheth- 
er, as  is  contended  by  defendant,  no  such  in- 
cident as  testified  to  by  plaintiff  occurred, 
or  if  It  did,  that  it  was  willfully  brought 
about  by  him,  and  not  caused  by  negligence 
of  the  company.  '  Prpof  of  a  conspiracy  and 
of  his  connection  therewith  would  undoubted- 
ly tend  strongly  to  corroborate  the  testimony 
of  the.  employes  of  defendant  that  no  such 


incident  oecmved,  or  mlt^t  lead  ibe  Jury  to 
believe  that  he  willfully  permitted  himself 
to  be  thrown  from  the  steps.  But  as  above 
pointed  out  the  evidence  admitted  falls  to 
show  any  conspiracy  between  any  of  the 
members  of  the  family  who  propounded 
daiJUB,  oad  the  evidence  ^dnded,  consid- 
ered alone  or  with  that  admitted,  would  not 
Justify  a  chaise  on  conspiracy,  for  It  merely 
shows  transactions  of  a  similar  natore,  not 
connected  with  eaCh  other  and  not  constitnt- 
ing  a  necessary  element  in  a  plan  to  reach 
an  ulterior  object.  Chamberlayne  on  Ev.  {{ 
3244,  3245.  We  conclude  the  court  did  not 
err  in  regard  to  the  matters  complained  of 
in  the  first  four  assignments  of  error,  and 
they  are  overruled. 

[2, 3]  By  the  fifth  assignment  complaint  is 
made  at  the  charge  of  the  court,  because  it 
did  not  require  the  Jury  to  find  that  defend- 
ant failed  to  stop  the  car  a  reasonable  length 
of  time  for  its  {mssengers  to  alight  there- 
from, but  simply  required  the  Jury  to  find 
that  while  plaintiff  .was  alighting  therefrom 
and  before  he  could  alight  defendant  started 
the  car.  The  charge  is  defective  in  the  pai^ 
ticulars  pointed  out.  Nowhere  in  it  do  we 
find  any  statement  from  which  the  Jury  could 
deduce  the  rule  of  law  that  if  the  car  was 
stopped  for  a  reasonably  sufiident  time  to 
enable  passengers  to  alight,  and  the  plaintiff, 
instead  of  using  such  reasonably  suflScient 
time  in  getting  off  the  car,  was  not  diligent, 
the  appellant  would  not  be  liable,  unless 
those  In  charge  of  the  car  knew,  or  had  rea- 
son to  know,  that  the  passenger  had  not 
alighted  and  was  about  to  alight  Railway 
v.  Williams,  TO  Tex.  159,  8  8.  W.  78 ;  Harris 
V.  Railway  Co.,  36  Tex.  Civ.  App.  94,  80  8. 
W.  1023;  El  Paso  Elec.  Ry.  v.  Boer,  108 
8.  W.  199.  The  court  eliminated  entirely  the 
doctrine  of  a  reasonably  sufficient  time,  and 
erroneously  stated  that  plaintiff  could  recov- 
er if  the  car  was  started  before  he  could 
alight  therefrom.  The  evidence  of  plaintiff 
showed  that  he  got  up  and  started  to  walk 
out,  that  he  thought  <5roverow  was  right  be- 
hind the  conductor,  and  plaintiff  was  right 
behind  Groverow;  that  the  conductor  got 
off  at  the  front  end ;  that  Groverow  got  off  at 
the  same  place  and  plalntlfl  followed  Grove- 
row;  that  at  ibe  time  plaintiff  got  off  the 
conductor  had  walked  across  to  the  other 
side  of  the  railroad  track,  a  distance  estimat- 
ed by  the  witness  Saunders  at  60  feet  or 
more  from  the  car.  In  view  of  this  evidence, 
it  is  clear  that  the  error  in  the  charge  must 
be  held  to  be  a  material  one.  The  assign- 
ment is  sustained. 

By  the  sixth  assignment  the  charge  is 
again  attacked,  the  objection  being  that  the 
charge  was  erroneous  in  that  It  allowed  a 
recovery  without  requiring  a  finding  that  a 
reasonably  sufficient  time  had  not  been  f  iven, 
after  the  car  stopped,  In  which  to  disembark, 
and  without  requiring  a  finding  that  those  in 
charge  of  the  car  or  any  of  them  knew  of 
^ould  have  known  that  plaintiff  waa  ^Ight- 
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ing  or  nndertiBklilg  to  allgbt  What  we  bare 
said  In  disposing  of  the  preceding  assign- 
ment Is  applicable  to  this  ime.  Defendant 
could  not  be  liable  unless  it  violated  a  duty 
to  plaintltr,  rfther  by  starting  the  car  beforof 
glTlng  him  the  time  given  by  law  to  disem- 
bark or  by  starting  it,  knowing,  or  baying 
reason  to  believe,  that  he  was  abont  to  alight 
The  evidence  is,  to  say  the  least,  not  of  such 
character  aa  to  conclusively  show  Out  ai^- 
pellant  knew,  or  was  chargeable  with  knowl- 
edge, that  plaintiff  was  preparing  to  alight. 
Tbe  assignment  is  sustained. 

[4]  It  is  contended  that  the  court  erred  in 
Babmitdng  the  issue  whether  plaintiff's  fu- 
ture earning  capacity  bad  been  impaired. 
There  Is  no  evidence,  so  far  as  we  can  find, 
in  the  statements  contained  In  the  briefs, 
from  wliich  a  jury  could  find  that  plaintiff's 
future  earning  capacity  had  been  impaired. 
He  was  earning  the  same  amount  as  he  earn- 
ed prior  to  suffering  the  injuries  testified  to 
by  him,  and  no  evidence  is  pointed  out  in  his 
brief  from  which  it  could  be  deduced  that 
his  earning  capacity  has  lieen  affected.  The 
seventh  assignment  is  sustained. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


INTERNATIONAL  &  G.  N.  BY.  CO.  et  aL  v. 
PERKINS  et  oL     (No.  964.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  16,  1M6.) 

L  Apmal  and  Ebrob  ©=58— Juhisdiction— 
Amoxtntb  in  Conteovebst— Interest. 
In  an  action  begun  before  a  jastice  of  the 
peace,  where  the  prayer  was  for  the  reoevery  of 
1^,  with  a  prayer  for  general  relief,  plaintiS 
was  entitled  as  a  matter  of  law  to  ictereit  from 
the  accrual  of  the  cause  of  action,  and,  if  that 
interest  brings  the  amount  to  more  than  $100, 
the  Court  of  CivU  Appeals  has  jurisdiction  of 
an  appeal  from  the  judgment  of  the  county  court 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  288,  2e0;    Dec.  Dig.  «=s> 

2,  Appbax  ard  Ekbob  «b»58— JrrBiSDionoN— 

AjCOUNTS  in   GONTSOVBBST — INTEBBST. 

In  an  action  begun  before^  a  justice  of  the 
peace  to  recover  a  sum  and  interest  to  date, 
which  was  treated  by  plaintiff  and  the  court  as 
entitling  plaintiff  to  interest  to  the  rendition  of 
the  judgment,  which  would  brine  the  amount  to 
more  than  $100,  the  Court  of  Civil  Appeals 
has  jurisdiction  of  an  appeal  from  the  judgment 
«f  the  county  court  on  appeal,  though  plaintiff 
waived  a  part  of  the  interest  and  recovered  less 
than  $100. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  268,  266;  Dec.  Dig.  «=» 
58.] 

Appeal  from  Hardeman  County  Court; 
D.  R  Magee,  Judge. 

Action  by  J.  J.  Perkins  and  others  against 
the  IntematloBal  &  Great  Northern  Railway 
Company  and  others.  Judgment  foi  the 
plaintiffs  In  the  county  court  on  appeaX  from 
the  justice  court,  and'  defendants  appeal. 
Uatlon  to  dlsadss  the  appeal  overruled. 


Wflson,  DsOiney  &  King,  of  Houston,  and 
J.  A.  caarke,  of  Qvaaab,  for  appeUanta 
Berry,  Stokes  &  MorgSin,  of  Vernon,  and  M. 
M.  Hankina,  of  Quanab,  for  appellees. 

HtJFF,  C.  3.  The  appellees  move  to  dis- 
miss this  appeal  because  the  amount  In  con- 
troversy Is  less  than  $100;  this  suit  having 
originated  in  the  Justice  court  and  appealed 
from  that  to  the  county  court 

[1]  The  suit  was  instituted  against  appel- 
lants for  damages  on  account  of  the  loss  of 
eight  cases  of  shoes,  alleged  to  have  been 
shipped  over  the  lines  of  appellant  on  or  be- 
fore July,  1910.  The  wholesale  value  of  the 
shoes  Is  alleged  to  be  $76.80  and  the  retail 
value  $95.  The  prayer  is  that  appellees  re- 
cover the  sum  of  $95,  together  with  costs 
"and  all  relief  to  which  they  may  be  entitled, 
general,  special,  legal,  and  equitable,"  and, 
if  for  any  reason  they  are  not  entitled  to 
recover  tbe  retail  price,  they  recover  the 
wholesale  price,  $76.80,  "with  Interest  on  said 
amount  from  July  12,  1910,  to  date."  This 
suit  was  filed  January  16,  1914.  The  judg- 
ment was  rendered  November  24,  1916,  for 
the  sum  of  $99.  Interest  ts  not  asked  for  on 
the  $95  count  In  terms,  but  the  prayer  for 
general  and  special  relief  entitles  plaintiff,  as 
a  matter  of  law,  to  6  per  cent  from  the  date 
of  the  accrual  of  the  cause  of  action  upon 
this  prayer,  which  the  subsequent  prayer 
shows  to  have  been  July  12,  1910,  or  at  least 
In  July.  Allowing  that  rate  of  Interest  on 
the  amount  when  the  suit  was  filed  would  lie 
more  than  $100,  and  still  more  at  the  date 
of  the  rendition  of  the  Judgment  We  be- 
lieve under  the  prayer  for  special  and  general 
relief  the  $95,  with  Interest,  was  In  contro- 
versy, which  will  give  this  court  Jurisdiction. 
This  appears  to  us  to  be  supported  by  the 
authorities  cited  by  appellant.  Railway  Co. 
V.  Greathouse,  82  Tex.  104,  17  S.  W.  834; 
City  of  Houston  v.  Lubbock,  35  Tex.  Civ, 
App.  106,  79  S.  W.  851 ;  Railway  Co.  v.  Tlm- 
on,  110  S.  W.  82 ;  Watklns  v.  Junker,  90  Tex. 
684,  40  8.  W.  11 ;  Barron  v.  Bank,  138  S.  W. 
143;  Railway  Co.  v.  Chisholm,  146  8.  W. 
988;  Railway  Co.  v.  Montgomery,  141  S.  W. 
813. 

[2]  Interest  was  sought  on  the  $76.80  up 
"to  date."  If  this  refers  to  the  date  of  filing 
the  suit  the  amount  would  be  less  than  $100 ; 
up  to  the  date  of  the  Judgment  It  would  be 
sUghtly  In  excess  of  $100,  from  July  12,  1910. 
If  on  this  latter  item  interest  Is  to  be  limited 
by  the  pleading,  "to  date"  of  the  filing  of  the 
suit  January  16,  1914,  it  may  be  that  this 
court  would  not  have  Jurisdiction,  for  the  in- 
terest on  that  amount  at  the  time  the  suit 
was  filed  was  less  than  $100  (Railway  Co.  v. 
Rayzor  (Sup.]  172  S.  W.  1103)  ;  but  If  In- 
terest is  calculated  from  July  12,  1910,  to 
the  date  of  Judgment,  November  24,  1915, 
this  court  would  have  Jurisdiction  as  the 
amount  is  slightly  In  excess  of  $100  (Bail- 
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way  Ck).  v.  rromme,  98  Tex.  459,  84  S.  W. 
1054).  Tbe  appellees  at  the  trial  waived  all 
Interest  prior  to  January  1,  1911,  and  the 
court  gave  judgment  for  the  $76.80  count, 
with  Interest  up  to  the  date  of  the  judgment 
from  January  1,  1911.  It  would  appear  that 
both  the  appellees  and  the  court  below  con- 
strued the  pleadings  as  authorizing  interest 
up  to  tbe  rendition  of  the  judgment  Under 
the  first  count  for  $95  this  court  has  Juris- 
diction, ae  above  pointed  out  Under  the 
second  count,  if  tbe  trial  court  and  appel- 
lees' interpretation  of  the  pleading  Is  correct, 
we  have  jurisdiction  on  that  item. 
Tbe  motion  to  dismiss  will  be  overruled. 


HESTER  V.  BASKIN.     (No.  946.) 

(Court  of  CHvH  Appeals  of  Texas.     Amarilla 
March  22,  1916.) 

1.  AFPKAL  and  BBBOB  ©isJOSSd)  —  Recoed  — 

Stbikino  Imdbpendent  Papeb. 

Appellee's  motion  to  strike  out  an  independ- 
ent paper  filed  in  the  Court  of  Appeals,  not  be- 
ing part  of  the  transcript,  but  purporting  to  be 
the  conclusions  of  fact  and  of  law  of  the  trial 
court,  will  be  granted. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2823,  2825;  Dec.  Dig.  «=» 
665(1).] 

2.  Attachmknt  ®=3l25— Failube  to   Swbab 
TO  Affidavit— Effect. 

Failure  to  swear  to  an  affidavit  for  attach- 
ment against  a  nonresident  is  a  defect  which 
can  be  urged  against  the  proceedings  before  trial, 
but  is  a  matter  which  defendant  can  waive, 
and  will  not  render  the  judgment  foreclosing  the 
attachment  lien  void. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  U  344-350 ;  Dec  Dig.  «=125.] 

3.  Attachment  $=>!%  —  Failure  to  Makx 
Afi'idavit — Effect. 

Failure  to  make  affidavit  for  attachment 
will  not  defeat  the  court's  Jurisdiction  as  to  a 
nonresident  where  the  writ  is  issued  and  levied 
on  bis  property,  since  it  is  the  levy  of  tbe  at- 
tachment which  gives  the  lien  and  jurisdiction 
over  tbe  property. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  S$  344-350;    Dec.  Dig.  <3=>126.] 

4.  Judgment  <S=>143(2),  145(2)— Bt  Detaiti.t 
—Vacation. 

Where  a  default  judgment  which  is  not 
void  is  sought  to  be  vacated  by  motion  or  suit, 
an  excuse  for  failure  to  answer  in  the  original 
suit  and  also  facts  showing  a  meritorious  de- 
fense must  be  set  up. 

[Ed.  Note.— For  oUier  cases,  see  Judgment, 
Cent.  Dig.  SS  270,  271,  293;  Dec.  Dig.  <S=> 
143(2),  145(2).] 

5.  Judgment  «=»163(4)  —  DBPAtJLT  —  Setting 
Abide— Afteb  Tbbm. 

The  trial  court  properly  refused  to  con- 
sider a  motion  to  set  aside  a  default  judgment 
rendered  at  a  previous  term  of  court,  since  new 
trial  is  never  granted  after  adjournment  of  the 
term  of  court  at  which  a  judgment  is  rendered, 
no  matter  what  the  grounds  urged. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  301 :  Dec.  Dig.  <S=3l53(4).] 

a.  New  Tbiai.  «=»157— Motion— Disposition. 
A  motion  for  a  new  trial,  not  involving  a 
trial  upon  the  merits  of  the  case,  is  properly  dis- 
posed of  in  a  summary  manner,  either  upon  the 


face  of  the  record,  or  upon  affidavits  M  tbe  pap- 
ties  and  of  th«ir  aapporting  witnesses. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  314,  317.  318;   Dea  Dig.  <S=»157.] 

7.  Judgment  <S=>435,  443(1, 3)— Vacation  fo> 

Fraud- "Equitable  Action." 

A  party  who  has  been  prevented  from  prose- 
cuting his  suit  or  making  his  defense  by  fraud 
or  mistake  can  bring  an  "equitable  action"  after 
the  dose  of  tbe  term  to  reopen  tbe  case  and  dis- 
pose of  it  upob  its  merits,  which  action  has  all 
tbe  incidents  of  a  trial  and  cannot  be  disposed 
of  in  a  summary  way,  as  a  motion  for  a  new 
trial. 

[Ed.  Note. — Fop  other  cases,  see  Judgment 
Cent  Dig.  |§  785,  821,  822,  836,  838;  Dec.  Dig. 
<8=»436,  443a,  3). 

For  other  defiaitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Eiquitable  Action.] 

a   JUDQMKITT     «=>17S— IhETATniT— VAOAHOM— 

reinstatement. 

The  trial  co^rt  whidi  was  in  error  in  set- 
ting aside  a  default  judgment  after  term,  prop- 
erly vacated  the  order  on  moticHi,  leaving  the 
default  judgment  as  rendered  at  the  pxwloni 
term  stand  as  originally  entered,  since  an  order 
is  subject  to  the  control  of  the  court  granting  it 
during  tbe  term  at  which  it  is  made. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  I  340;  Dea  Dig.  «x>173.] 

Appeal  from  Deaf  Smith  County  Ck>urt; 
Jas.  A.  Hughes,  Judge. 

Action  by  Lk  Baskln  against  B.  ii.  Hester. 
From  an  order  setting  aside  an  order  vacat- 
ing a  default  Judgment  against  defendant 
he    appeals.     Affirmed. 

Russell  &  Dameron,  of  Hereford,  for  appel- 
lant Knight  &  Slaton,  of  Hereford,  for  ap- 
pellee. 

HDFP,  0.  J.  The  appeUee  Baakln  brought 
suit  against  Hester  on  a  iMtxntssMy  note,  In- 
terest, and  attorney's  fees.  It  was  alleged 
that  Hester  resided  In  Harper  county,  Kan. 
Notice  for  service  on  a  nonresidoit  was  ob- 
tained and  duly  served  on  Hester,  and  in  ad- 
dition thereto  an  attachment  was  sued  out 
and  writ  issued  and  levied  upon  certain  lots 
in  the  city  of  Hereford,  and  Judgment  taken 
in  the  suit  at  the  October  term  of  the  county 
court,  foreclosing  the  attachment  lien  and  di- 
recting its  sale.  At  tbe  I>ecember  term  of  the 
county  court  of  Deaf  Smith  county,  Hester 
filed  a  motion  to  set  aside  tbe  default  judg- 
ment, alleging  that  bis  attorneys  and  ap- 
pellee's attorneys  bad  entered  into  an  agree- 
ment to  CMitlnue  the  case,  but,  through  mis- 
take, Judgment  by  default  bad  been  entered. 
He  attaches  to  his  motion  as  part  thereof  an 
answer  which  he  filed  that  day  in  the  case 
of  BasUn  V.  Hester,  setting  np  sereral  items 
of  coiinterdalm,  but  admitting  tbe  execution 
of  the  note.  The  affidavit  for  attachment  is 
signed  by  Baskin,  and  is  In  all  respects  suf- 
ficient, except  tbe  Jurat  of  tbe  officer  before 
wbom  it  was  taken  is  not  signed  by  the 
officer.  After  the  filing  of  the  motion  at 
the  December  term,  on  December  9tb,  the 
trial  court  granted  ttie  motion  to  set  aside  the 
default  Judgment  In  addition  thereto,  tbe 
answer  was  filed  by  tbe  appellant  In  tbe 
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former  sntt  The  plaintiff  filed  a  supplemen- 
tal petition  to  the  answer  on  tbe  9tb  of  Decem- 
ber, containing  several  exc^jitions  to, tbe  an- 
swer, which  the  court  sustained.  Oa  tbe  2l8t 
day  of  December,  the  appellant  Hester  filed 
a  motion,  which  is  termed  "a  motion  to  set 
aside  tbe  Jndgmoit  by  default,"  settine  up 
tbe  fact  that  tbe  court  bad  no  Jurlsdictiob  to 
raider  tbe  Judgment  against  a  nonresident 
for  tbe  reason  that  tbe  affidavit  for  attach- 
ment bad  not  been  sworn  to.  Howevn,  on 
tbe  lltb  day  of  December,  it  appears  that 
appellee  Baskln  filed  a  motion  to  set  aside 
the  order  of  the  court  theretofore  rendered 
during  that  term,  which  set  aside  the  Judg- 
ment rendered  at  tbe  previous  October  term 
of  court,  because  it  was  a  simple  motion  and 
tbe  court  bad  no  authority  to  entertain  such 
a  motion,  and  that  tbe  reasons  set  up  could 
only  be  urged  in  equitable  proceedings  in  an 
Indep^tdent  suit,  and  other  reasons  set  out 
In  the  motion.  The  court,  it  appears,  on 
tbe  24th  day  of  December,  set  aside  its  or- 
der made  on  the  9tb  day  of  December,  vacat- 
ing tbe  Judgment  of  the  court  rendered  on 
tbe  13tb  day  of  October,  1915.  From  this 
order  tbe  appellant  Hester  appeals. 

[1]  Tbe  appellee  in  this  case  presents  a  mo- 
tion to  strike  out  what  purports  to  be  con- 
closlons  of  fact  and  of  law  of  tbe  trial  court, 
filed  herein  on  this  appeaL  Tbe  paper  so 
filed  is  not  part  of  tbe  transcript  brought  up 
to  this  court,  but  appears  to  be  an  In- 
dependent paper,  without  tbe  certificate  of 
tbe  clerk  of  tbe  trial  court  entered  thereon. 
We  think  that  appellee's  motion  to  strike 
out  the  conclusions  of  fact  and  law  should 
be  sustained,  as  they  are  Impropei'ly  brought 
to  this  court,  and  not  in  compliance  with 
the  rule. 

[2-4]  Without  noticing  tbe  assignments  in 
tbe  order  presented,  we  will  discuss  tbe 
questions  involved  in  this  appeal.  Tbe  mo- 
tion setting  up  the  failure  to  make  affidavit 
for  attachment  may,  perhaps,  be  said  to  be  a 
direct  attack  upon  the  Judgment  of  tbe  trial 
court  at  tbe  previous  term.  Crawford  v.  Mc- 
Dtmald,  33  S.  W.  325.  The  failure  to  swear 
to  the  affidavit  is  a  defect  which  could  be 
urged  against  tbe  proceedings  before  trial; 
but  this  is  a  matter  which  tbe  defendant 
could  waive,  and  will  not  for  that  reason 
render  tbe  Judgment,  foreclosing  tbe  attach- 
ment lien,  void.  The  rule  appears  to  be  In 
this  state  that  tbe  failure  to  make  tbe  affi- 
davit will  not  defeat  the  Jurisdiction  of  tbe 
court  as  to  a  nonresident,  where  the  writ  of 
attachment  has  been  issued  and  levied  on 
tbe  property  of  tbe  defendant.  Tbe  courts, 
as  we  Understand  tbem,  bold  that  It  is  the 
levy  of  tbe  attachment  that  gives  the  lien 
and  Jurisdiction  over  tbe  property.  Barelli 
▼.  Wagner,  6  Tex.  €!▼.  App.  445,  27  S.  W, 
17;  Cooper  v.  Reynolds  Liessee,  10  Wall.  808, 
1»  L.  E!d.  881 ;  Baker  v.  Habn,  161  S.  W.  443. 
It  is  also  tbe  rule,  as  we  understand,  where 
a  Judgment  is  sought  to  be  vacated  bj  a  mo- 


tion or  by  a  suit  for  that  purpose,  where 
tbe  Judgment  is  not  void.  It  will  be  neces- 
sary to  set  up  an  excuse  for  failure  to  an- 
swer in  tbe  original  suit  and  also  the  facts 
showing  a  meritorious  defense.  Kern  v. 
Freeze,  96  Tex.  513,  74  S.  W.  303;  Western 
Lumber  Co.  v.  Railway,  180  S.  W.  614. 

[6-7]  We  are  inclined  to  believe  the  trial 
court  properly  refused  to  consider  the  mo- 
tion to  set  aside  tbe  default  Judgment  ren- 
dered at  a  previous  term  of  tbe  court.  Tbe 
Supreme  Court  of  this  state  has  said: 

"It  must  now  be  regarded  as  settled  that  a 
new  trial  is  never  in  fact  granted  after  the  ad- 
journment of  the  term  of  the  court  at  which 
the  judgment  is  rendered,  no  matter  what  are 
the  grounds  urged  in  support  of  the  application." 
Overton  v.  Blum,  50  T».  417. 

Tbe  motion  for  new  trial  does  not  involve 
a  trial  upon  tbe  merits  of  tbe  case.  It  la 
properly  disposed  of  in  a  summary  manner, 
either  upon  tbe  face  of  tbe  record  or  upon 
affidavit  of  tbe  parties  and  of  their  support- 
ing witnesses.  If,  by  fraud,  or  mistake,  a 
party  has  been  prevented  from  prosecuting 
bis  suit,  or  making  bis  defense,  he  can  bring 
an  equitable  action  upon  its  merits  after 
tbe  close  of  tbe  term  to  reopen  tbe  case  and 
dispose  of  it  upon  its  merits.  This  action 
so  brought  has  all  tbe  Incidents  of  a  trial 
and  cannot  be  disposed  of  in  a  summary  way, 
as  would  a  motion  for  a  new  trial.  Eddie- 
man  V.  McGaltbery,  74  Tex.  280,  11  S.  W. 
1100,  and  authorities  there  cited. 

The  trial  court,  it  appears,  when  the  mo- 
tion was  first  considered,  granted  the  prayer 
to  set  aside  tbe  former  Judgment,  but  after- 
wards, upon  reconsideration,  be  set  aside  bis 
order  granting  tbe  motion  vacating  tbe  for- 
mer Judgment  at  the  preceding  term. 

[•]  Complaint  is  here  urged  to  the  action 
of  tbe  trial  court  in  setting  aside  tbe  order 
granting  a  new  trial.  During  tbe  term  at 
which  an  order  is  made,  it  is  subject  to  the 
control  of  the  court  making  it.  If  the  trial 
court  was  in  error  In  granting  a  new  trial 
and  In  setting  aside  the  former  Judgment 
because  he  then  bad  no  such  power,  on  mo- 
tion It  was  bis  duty  to  correct  tbe  error  by 
setting  aside  tbe  order  granting  a  new  trial. 
We  think  tbe  trial  court  properly  vacated  tbe 
order  for  a  new  trial  and  left  bis  Judgment 
as  rendered  at  the  previous  term  stand,  as 
originally  entered.  If  we  were  to  consider 
tbe  motion  of  the  appellant  filed  to  set  aside 
the  Judgment  and  tbe  answer  attached  there- 
to, we  would  be  unable  to  say  the  trial  court 
abused  his  discretion  in  overruling  the  mo- 
tion. It  does  not  appear  from  tbe  facts  al- 
leged in  the  motion  or  by  tbe  answer  that 
appellant  will  suffer  any  Injury.  He  does 
not  deny  the  note  sued  on,  but  claims  some 
items  as  counterclaims  against  tbe  note. 
There  is  nothing  shown  that  will  prevent  his 
recovery  on  the  Items  thus  claimed  if  he 
shall  afterward  show  tbem  to  be  Just  In 
another  action  therefor. 

The  case  will  be  affirmed. 
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PEOGKBSSIVB  OIL  CO.  et  at  t.  CRAW- 
FORD.   (Na  6883.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   March  8,  1016.    Rehearintr 
Denied  April  12,  1916.) 

Apfeai.  awd  Ebbob  «=3759— BBiKFa— Absiqn- 

UENT  OF  EbBORS. 

Under  rule  29  for  the  Conrts  of  Ciril  Ap- 
peals (142  S.  W.  xii),  reqniring  assignments  of 
error  to  be  copied  in  appeUant's  brief,  an  assign- 
ment, reconstructed  from  two  or  three  assign- 
ments of  error  in  the  motion  for  new  trial,  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3094;  Dec.  Dig.  i©=»759.] 

Appeal  from  Bexar  Oonnty  Court  for  Civil 
Cases:  John  H.  Clark,  Judge. 

Action  by  J.  R.  Crawford  against  the  Pro- 
gressive Oil  Company  and  oth«s.  From 
judgment  fbr  plalntltt,  defendants  appeal. 
Affirmed. 

J.  T.  Fly,  of  San  Antonio,  for  appellants. 
Hicks,  Hicks,  Teagarden  &  Dickson,  of  San 
Antonio,  for  appellee. 

MOURSUND,  J.  This  Is  a  suit,  filed  by  J. 
R.  Oawford  on  November  4,  1914,  against 
the  Progressive  Oil  CompanJ,  a  corporation, 
Joe  L.  Hill,  T.  W.  Woodruff,  and  R.  M.  Blard, 
upon  a  Joint  and  several  promissory  note  for 
$233.34,  payable  to  the  order  of  plaintiff,  ex- 
ecuted by  said  defendants,  dated  June  8, 
1914,  due  September  8,  1914,  bearing  8  per 
cent  interest,  and  providing  for  10  per  cent 
attorney's  fee.  Defendants  Hill  and  Wood- 
ruff answered  and  denied  liability,  alleging 
that  there  was  never  a  delivery  of  said  note 
by  them  or  any  one  authorized  by  them  to 
deliver  the  same ;  that  they  Instructed  Blard 
not  to  deliver  the  note  to  plaintiff  unless  a 
certain  trade  should  be  consummated,  and 
that  said  trade  was  never  made.  They  also 
contended  that  plaintiff,  by  threats  of  per- 
sonal violence,  forced  Blard  to  deliver  the 
note  to  him.  Plaintiff  Joined  issue  on  said 
allegations,  and  specially  alleged  that,  even 
if  Blard  was  not  authorized  to  deliver  such 
note,  tbe  same  was  delivered  by  him  to  plain- 
tiff without  any  knowledge  on  the  part  of 
plaintiff  that  Blard  was  not  authorized  to 
deliver  same,  and  that  plaintiff  received  and 
accepted  the  same  in  settlement  of  an  open 
account,  then  due  him  by  the  Progressive  Oil 
Company,  and  agreed  to  forbear  suing  until 
the  maturity  of  said  note;  that  at  the  time 
he  accepted  the  note  he  was  threatening  to 
sue  said  oU  company,  of  which  defendants 
Hill,  Woodruff,  and  Blard  were  cheers  and 
owners  of  pcactlcally  all  the  stock,  and  would 
have  sued  said,  company,  which,  at  that  time 
owned  assets  out  of  which  plaintiff  could 
have  collected  his  debt;  that  within  three 
or  four  days  att«r-8ald  note  was  diellvered 


Blard  inftyrmed  Hill  and  Woodruff  that  ha 
had  delivered  the  same  to  plaintiff,  and  tbat 
plaintiff  had  accepted  it  In  settlement  of  his 
open  account  against  the  company,  and  that 
said  defendants  aojulesced  in  the  d^very 
thereof,  and  did  not  notify  plaintiff  until  aft- 
er the  maturity  of  the  note  that  It  was  de- 
livered without  authority;  that  plaintiff  by 
snch  acts  of  defendants  has  been  placed  in 
a  worse  position  than  he  was  when  be  ac- 
cepted the  note,  for  the  reason  that,  relying 
on  the  financial  responslMUty  of  the  individ- 
uals who  signed  said  note,  he  permitted  de- 
fendants, as  officers  of  the  company,  to  dis- 
pose of  all  its  assets,  which  they  have  done, 
and  said  company  is  now  defunct 

The  assignments  of  enov  are  objected  to 
because  they  are  not  C(^ies  of  paragraphs 
of  the  motion  for  new  trial.  Without  filing 
formal  assignments  of  error,  appellants  have 
reconstructed,  in  their  brief,  their  assign- 
ments contained  in  their  motion  tor  a  new 
trial,  making  one  assignment  out  of  two  or 
three  paragraphs  of  said  motion.  IMa  court 
has  been  very  liberal  in  considering  assign- 
ments which  as  printed  in  the  briefs  are  sub- 
stantial ooplea  of  those  contained  in  the  rec- 
ord, but  we  cannot  permit  new  assignments 
to  be  formulated  and  printed  in  the  brief 
without  setting  at  naught  rule  No.  29  (142 
S.  W.  xil)  for  the  Courts  of  Civil  Appeals. 
Horseman  v.  Coleman  Co.,  67  S.  W.  304; 
Lakeside  Irrigation  Co.  v.  Bufflngton,  16S  S. 
W.  21;  Dewees  v.  Nicholson,  182  S.  W.  396, 
decided  by  this  court  but  not  yet  officially 
reported;  Overton  v.  Colored  K.  of  P.,  103 
S.  W.  1053. 

The  statements  under  the  first  two  assign- 
ments are  also  Insufficient.  We  must  decline 
to  consider  any  of  the  assignments.  The  Is- 
sues are  simple,  and  apparently  all  conten- 
tions sought  to  be  made  arc  without  merit; 
but  were  we  to  consider  the  assignments,  we 
would  set  a  precedent  which  could  JusUy  be 
invoked  in  future  cases.  The  impression  ap- 
pears to  prevail  with  many  members  of  the 
bar,  Judging  by  the  frequency  with  which'  we 
are  confronted  with  similar  assignments, 
that  the  enactment  of  the  law,  permitting 
the  use  of  paragraphs  of  the  motion  for  new 
trial  as  assignments  of  error,  liberalized  the 
practice  to  such  extent  as  to  make  it  per- 
missible to  reconstruct  assignments  out  of 
such  paragraphs,  and,  without  filing  the  same 
as  formal  assignments,  print  such:  new  as- 
signments in  the  brief.  As  rule  29  has  not 
been  repealed,  there  is  no  ground  for  such 
impression. 

There  being  no  fundamental  error  appar- 
ent the  Judgment  will  be  affirmed. 

FI>7,  O.  J.,  entered  bis  d]»iuajafl«atkm  and 
did  not  alt  in  this  case. 
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AMEND  et  aL  r.  JAHNS  «t  n.    (No.  822.)* 

(Court  of  Civil  AppealB  of  Teraa.    Amarillo. 

Feb.  16,  1916.     On  Behe&ring, 

April  5,  1916.) 

1.  Husband  and  Warn  «s>131(4)— Skpabatk 
Estate  of  Wife  —  Actions  —  Bubden  of 
Pboof. 

Where  the  wife,  seekiiir  to  save  certain 
lands  from  execution  levied  by  tbe  husband's 
creditors,  claimed  that  they  were  her  soparate 
lands,  the  burden  was  upon  her  to  show  what 
part,  if  any,  of  the  land  was  paid  for  from  her 
separate  fluids,  in  the  absence  of  proof  of  which 
it  would  be  presumed  the  property  was  that  of 
the  community. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  477;    Dec.  Dig.  «=»131(4).) 

2.  Husband  and  Wife  iS=3l33(7)— Sepabatb 

EnATK    OF    Wife— EVIDENCB— SirFFICIENCT. 

Evidence  held  to  support  a  finding  that  the 
husband  gave  live  stock  and  its  increase  to  the 
wife,  so  as  to  defeat  the  lien  claim  of  the  hus- 
band's creditors  to  land  purchased  with  its  pro- 
ceeds. 

(EA.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  491;    Dec  Dig.  «3»13S(7).] 

8.  Husband  and  Wife  «c=>49%(8)— Sbfabate 
Estate  of  Wife— Gifts— Evidence. 

While  mere  branding  cattle  in  the  wife's 
name  is  insufficient  to  prove  gift  thereof  to  her, 
it  is  evidence  which  may  be  considered  with  the 
facts  that  the  original  stock  was  the  wife's,  that 
the  husband  branded  the  increase  for  her,  and 
would  not  sell  them  without  her  consent,  which 
she  gave  on  condition  that  the  proceeds  should 
be  invested  in  land  for  her,  which  land  she  se- 
lected, and  is  sufficient  to  show  a  gift  of  the  in- 
crease as  well  as  its  proceeds. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {  254;   Dec.  Dig.  <8=»49%(8).] 

4.  Husband  and  Wife  fi=s>188%— Sepabate 

Estate  of  Wife- Evidence. 

Ejvidence  held  sufficient  to  caxry  to  the  jury 
the  issue  whether  land  claimed  by  the  wife  to 
be  exempt  from  husband's  creditors  was  her 
separate  property. 

fEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  «s>183%.] 

6.  Hubbard  and  Wife  «a>138(l)— Sbfabate 

Estate  of  Wife— Evidence. 

Evidence  held  to  show  that  certain  horses 
were  of  the  separate  estate  of  the  wife,  so  that 
their  issue  and  proceeds  were  exempt  from  the 
husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Husband  aad 
Wife,  Cent  Dig.  tl  487,  493;    Dec.  Dig.  <S=» 

6.  Husband  and  Wife  ^s>269  —  Separate 
Estate  of  Wife— Evidence. 

The  husband  may  give  or  convey  to  the 
wife  community  property,  and  thereby  make  it 
her  separate  property,  when  it  is  not  done  in 
fraud  of  creditors,  so  that,  where  such  gift  was 
made  prior  to  the  time  at  which  plaintiffs  be- 
came creditors  of  the  husband,  the  gift  of  com- 
munity personalty  to  the  wife  was  valid  as 
against  them. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Ctent  Dig.  {J  925-928;  Dee.  Dig.  isa 
266.] 

7.  Husband  and  Wife  «=»121-<;onvbtance 
to  Wife— Husband's  Note  fob  Price. 

Where  the  wife's  separate  funds  were  used 
in  a  cash  payment  on  the  land,  and  the  husband 
signed  tbe  note  for  the  deferred  payment,  taking 
the  land  in  the  wife's  name  under  agreement 
fbat  0»  note  should  be  paid  from  her  fwads,  the 
•qaitable  title  to  the  land  vested  in  hw,  aad 


she  could  defend  against  the  lien  daim  «l  sub- 
sequent creditors  or  the  husband. 

W.EA.  Note. — For  othar  cases,  see  Husband  and 
ife,  Gent  Dig.  {|  432,  435-441;    Dec.  Dig. 
«=»121.] 

8.  Appeal  and  Ebbob  «3»1008(6)— Habvle^s 
Ebbob— Refusal  of  Instbuotions. 

Where  the  jury  found  that  the  whole  of 
land  claimed  by  the  wife  as  exempt  from  the 
husband's  creditors  had  been  paid  for  with  her 
separate  funds,  it  was  not  prejudicial  error  to 
refuse  to  submit  the  issue  of  the  proportion 
paid  by  the  wife. 

[Ed.  Note.— For  other  cases,  se$  Am>eai  and 
Error.  Cent  Dig.  g  4230;"  Dec.  Dig.  «=» 
1068(5);  Trial,  Cent  Dig.  {  476.] 

On  Behearing: 

9.  Husband  and  Wife  «s>121  —  Separate 
Estate  of  Wife  —  Minouno  of  Funds  — 
Effect. 

The  mere  fact  that  the  husband  mingled 
the  wife's  separate  money  with  his  would  not 
defeat  her  title  to  land  purchased  therewith, 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |j  432,  435-441;  Dec.  Dig. 
«=>121.] 

10.  Fraudulent  Cowvetances  «=s>95(5)  — 
Gift  to  Wife— Vamditt. 

Subsequtmt  creditors  cannot  attack  a  gift 
of  stock  to  the  wife  on  the  ground  that  it  was 
only  in  pursuance  of  an  antecedent  agreement 
which  is  invalid,  where  it  was  actually  a  gift 
of  things  in  esse. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyancas,  Gent  Dig.  H  268,  268;  Dec.  Dig. 
<&=»95(5).] 

11.  Husband  and  Wife  «3>121  —  Sbpabate 
Estate  of  Wife— What  Pbopebtt  max  be 
Held  Sep  abate. 

The  mere  fact  that  land  purchased  vrith 
proceeds  of  wife's  separate  personal  property 
was  school  land,  and  the  purchase  money  on  a 
deferred  payment  was  due  that  fund,  would  not 
affect  the  wife's  right  to  hold  it  in  severalty  if 
it  was  paid  for  from  her  funds. 

W'Bd.  Note.— For  other  eases,  see  Husband  aad 
ife.  Cent  Dig.  U  482,  435-441;    Dw.  Dig. 
«s»m.] 

Appeal  from  District  Conrt,  Sherman  Coun- 
ty ;   D.  B,  Hill,  Judge. 

Action  by  W.  S.  Amend  and  others  against 
George  D.  Jahna  and  wife.    Judgment  for  do-  • 
fendants,  and  plaintiffs  appeal.    Afflnned. 

K.  B.  Stalcup,  of  Dalhart,  W.  I.  Gamewell, 
of  Stratford,  and  B.  E.  Goree  and  H.  A.  Tur- 
ner, both  at  Ft.  Wortb,  for  appellaats.  Stahl 
ft  Elliott,  of  Stratford,  and  Crudgtngton  & 
Works,  of  Axoarlllo,  lor  appeUves. 

HUFF,  O.  J.  This  Is  an  action  brought  by 
Uie  Appellants  to  focedose  a  Judgment  Hon 
upon  section  No.  44,  block  3-T,  of  the  Tex- 
as ft  New  Orteans  Railroad  Compaayi  situat- 
ed in  Sherman  county,  alleged  by  them  to  be 
tlte  pro^rty  ot  their  Judgment  debtor,  George 
D.  Jabns.  Mrs.  Nettie  Y.  Jatans,  the  wife  of 
George  D.  Jabns,  interveaed  in  said  suit,  al- 
leging that  tbB  property  was  faer  separate 
ptxwerty,  aad  asked  that  It  be  decreed  to  h^ 
as  her  separate  estate,  and  that  the  cloud 
created  by  the  abstracting  of  appellants'  Judg- 
ment be  removed.    There  are  sevBiial  parties 
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to  tbls  suit,  and  the  pleadings  are  rather  com- 
plicated, bnt  the  above  will  be  a  sufficient' 
statement  to  understand  the  Issues  presented 
In  this  court,  and  discussed  by  us. 

>[1]  The  first  assignment  in  this  case  la 
that  the  trial  court  erred  In  refusing  to  In- 
struct a  verdict  for  the  appellants.  The  first 
proposition  thereunder  is  to  the  effect  that 
the  burden  was  on  Mrs.  Jahns  to  show  what 
part,  it  any,  ot  the  cash  payment  on  tiie  land 
was  her  separate  funds,  and,  if  not  so  estab- 
lished, the  amount  would  be  regarded  as 
having  been  paid  out  of  the  community.  Sec- 
ond, that  the  burden  was  on  appellee  to  show 
that  she  bad  obligated  herself  to  pay  the  de- 
ferred payment  out  of  her  separate  estate, 
and  that  It  was  so  paid,  and,  if  not  all,  what 
portion  thereof;  and  If  not  so  shown,  the 
deferred  payment  would  be  regarded  as  a 
community  obligation.  If  the  affirmative  of 
either  one  of  these  propositions  Was  shown 
by  the  appellee,  then  It  would  have  been  er- 
ror to  instruct  a  Terdl|t  for  the  appellants, 
and  the  trial  court  would  have  been  Justified 
in  refusing  the  charge  on  that  ground. 

[2]  Before  the  land  was  purchased  and  the 
deed  executed  by  Amend  to  George  D.  Jahns, 
the  husband,  it  was  agreed  by  Jahns  and  wife 
that  when  her  cattle  and  horses  were  sold, 
the  money  received  therefrom  should  be  plac- 
ed In  land  tor  her  separate  use^  and  upon 
this  condition  she  agreed  to  their  sale.  She 
went  with  her  husband  from  their  home  in 
Gray  county,  to  Sherman  county,  to  look  at 
the  land.  It  appears  that  two  sections  were 
purchased  at  the  same  time  by  Jahns.  The 
section  in  question  the  wife,  when  she  looked 
at  it,  selected  for  her  section,  and  this  land, 
both  husband  and  wife  testified,  her  separate 
funds  paid  for.  The  consideration  paid  for 
this  land  was  $900  bonus,  $500  cash,  and  one 
note  for  $400,  signed  by  the  husband  alone. 
The  $500  paid  down,  it  is  testified  by  both 
husband  and  wife,  was  the  proceeds  of  the 
'  sale  of  16  head  of  cattle  claimed  by  the  wife, 
the  price  for  which  the  cattle  sold  was  $20 
per  head,  aggregating  $320,  and  three  head 
of  horses  belonging  to  the  wife,  for  the  sum 
of  $280,  making  a  total  received  for  the  hors- 
es and  cattle,  $600.  At  the  time  of  the  mar- 
riage between  Jahns  and  wife,  the  wife  had 
8  bead  of  cattle  and  6  head  of  horses,  which 
were  given  her  by  her  father  before  her  mar- 
riage, and  which  also  consisted  of  the  In- 
crease from  the  original  stock  given  her  by 
her  father  up  to  the  time  of  her  marriage, 
which  was  some  time  in  1902.  The  land  was 
purchased  in  September,  1905.  The  three 
horses  first  sold  were  part  of  the  original 
stock  given  by  Mrs.  Jahns'  father,  and  which 
she  owned  at  the  time  of  her  marriage.  The 
cattle  sold,  the  proceeds  of  which  went  into 
the  land,  were  In  part  the  original  stock 
and  In  part  the  increase  therefrom  after  mar- 
riage. I^e  evidence  tn  this  case  shows  that 
the  husband  owned  cattle  of  hia  own,  which 
he  ran  In  <me  brand  and  that  the  wife  had  a 


separate  brand,  which  was  used  to  designate 
her  cattle.  The  testimony  shows  that  the 
wife  looked  after  the  bran^g  of  the  increase 
from  her  cattle  and  saw  to  it  that  her  brand 
was  placed  thereon ;  that  It  was  understood 
that  the  increase  was  not  to  be  mingled  with 
the  husband's  cattle.  He  woAld  not  sell 
them,  and  did  not  do  so  without' her  consent, 
and  when  he  did  sell  them.  It  was  upon  the 
condition  that  the  proceeds  be  placed  In  land 
for  her,  and  she  selected  the  land  into  which 
It  should  be  placed.  The  cattle  and  horses 
were  sold,  and  the  proceeds  held  In  the  bank 
in  the  name  of  the  husband,  to  be  used  In 
paying  for  the  land  for  her,  and  at  the  same 
time  he  also  sold  his  cattle  and  land  owned 
by  him,  in  Gray  county,  and  after  paying  his 
debts,  had  remaining  about  $1,000,  which  sum 
he  paid  for  a  section  of  land  In  Sherman 
county,  purchased  by  him  at  the  time  the 
land  in  question  was  purchased.  It  Is  shown 
by  the  husband  and  wife  that  it  was  agreed 
at  the  time  and  before  the  deed  that  the  de- 
ferred payment  of  $400  should  be  paid  from 
proceeds  to  be  derived  from  the  sale  of  the 
'wife's  remaining  horses.  The  husband,  short- 
ly after  their  marriage,  gave  his  wife  two 
colts,  which  she  owned  and  held  at  the  time 
the  land  In  question  was  acquired.  When 
the  note  for  the  land  fell  due,  the  husband 
borrowed  money  from  a  bank  to  pay  it,  and 
secured  the  bank  with  a  mortgage  on  his 
wife's  horses  and  some  of  his  own.  After- 
wards, under  their  agreement,  when  the  land 
was  purchased,  the  husband  sold  some  of  the 
wife's  horses  for  $360,  and  applied  on  the 
debt  in  the  purchase  of  the  land,  and  the 
balance  due  thereon  was  paid  by  check  on 
the  balance  of  the  fund  in  the  bank  from  the 
sale  of  the  cattle  of  the  wife,  and  itbe  three 
first  horses.  It  is  explained  by  both  husband 
and  wife  that  some  of  the  colts  from  the  horsr 
es  were  not  branded  with  the  wife's  brand 
for  the  reason  that  they  did  not  desire  to 
scar  them.  They  both  testified  that  these 
horses  given  by  the  father  and  the  two  colts 
by  the  husband,  together  with  the  increase, 
was  the  property  of  the  wife,  and  was  the 
property  that  paid  for  the  land,  together  with 
the  cattle.  We  believe  the  facts  in  this  case 
were  sufficient  to  authorize  the  jury  to  find 
that  the  husband  gave  the  increase  of  the 
cattle  from  the  original  stock  to  the  wife. 

[3]  While  perhaps  the  mere  branding  of  the- 
cattle,  as  was  held  in  Rhodes  v.  Alexander, 
19  Tex.  ClT.  App.  562,  47  S.  W.  754,  will  not 
be  sufficient  to  prove  the  gift,  yet  we  thlnK 
It  Is  nevertheless  evidence  of  such  tact,  and 
may  be  considered  with  other  circumstances. 
The  Jury's  verdict  ought  not,  we  think,  be 
set  aside  on  that  account.  In  this  case  the 
original  stock  was  the  separate  property  of 
the  wife  when  she  married  her  husband.  The 
husband  branded  the  increase  for  the  wife, 
would  not  sell  them  without  her  consent,  and 
she  consented  to  sell  on  condition  that  the 
proceeds  should  be  Invested  In  land  for  hiSr, 
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and  she  selected  On  land  into  wblch  tbe  pro- 
ceeds wer6  placed,  and  the  land  thereafter 
was  regarded  as  her  property.  This,  we  be- 
lieve, evidences  a  gift  of  the  Increase,  as  well 
as  the  proceeds  therefrom. 

[«1  The  three  first  horses  sold  were  of  the 
orlgioal  stock.  We  believe  It  Is  reasonably 
certain  that  the  cash  payment  was  out  of 
the  wife's  separate  estate.  The  court  would 
have  been  unauthorized  to  instruct  a  verdict 
for  the'  appellant  on  that  ground. 

[t]  We  believe  the  evidence  will  rapport 
a  finding  that  the  horses  were  the  separate 
property  of  the  wife.  They  were  set  apart 
and  designated  as  such  by  both  the  husband 
and  wife.  The  wife  controlled  the  sale  of 
them  to  the  extent  that  the  proceeds,  when 
sold,  must  be  paid  on  the  land.  The  hus- 
band agreed  thereto,  and  all  the  facts  indi- 
cate that  the  Increase  of  the  original  eight 
head  of  horses  was  given  to  the  wife. 

[I]  In  this  case  it  is  shown  at  the  time  of 
the  gift,  the  api)cllants  were  not  the  creditors 
of  George  Jahns,  and  therefore  were  In  no 
vray  Interested  In  the  transaction  had  be- 
tween the  husband  and  wife;  in  fact,  the 
evidence  in  this  case  shows  that  the  judg- 
ment Uen  sought  to  be  foreclosed  was  ob- 
tained on  a  warranty  contained  in  a  deed 
given  in  the  sale  of  the  land  by  Jahns,  which 
was  purchased  at  the  time  the  land  in  ques- 
tion was  acquired.  It  is  the  settled  rule,  as 
we  understand  it,  in  this  state,  that  the  bus- 
band  may  give  or  couvey  to  bis  vrlfe  the 
community  property,  and  thereby  makeit  her 
separate  prop<^rty  when  it  is  not  done  In 
fraud  of  creditors. 

[7]  The  deferred  payment  on  the  land,  evi- 
denced by  the  note  of  the  husband,  was  paid 
by  the  separate  funds  of  the  wife,  under  an 
agreemoit  of  the  husband  and  wife  at  the 
time  the  land  was  acquired.  This,  we  think, 
vested  in  her  the  equitable  title  to  the  land, 
and  she  could  defend  against  the  Uen  sought 
to  be  established  by  subsequent  creditors 
and  lienholders.  Sparks  v.  Taylor,  99  Tex. 
m,  00  S.  W.  485,  6  L.  K.  A.  (N.  S.)  381; 
Uvy  &  Co.  v,  Mitchell,  52  Tex,  Civ.  App.  189, 
114  S.  W.  172;  Carter  ▼.  Bolin,  30  S.  W. 
1084;  Cavil  v.  Walker,  7  Tex.  Civ.  App.  305, 
2G  S.  W.  854. 

It  is  not  deemed  necessary  to  discuss  the 
qnestlon  whether  the  land  held  by  the  hus- 
band In  his  name  was  under* an  express 
trust,  or  whether  it  was  a  resulting  trust. 
If  the  land  was  purchased  under  an  agree- 
ment that  tite  land  should  be  for  the  wife's 
separate  estate,  we  see  no  reason  why,  when 
80  purchased,  the  equitable  title  would  not 
vest  in  her  under  an  express  trust,  especial- 
ly so  when  the  property  given  to  her  paid 
the  purchase  price  for  the  land. 

[1]  The  second  assignment  will  be  overrul- 
ed, tor  the  reasons  heretofore  given.  The 
third  assignment  is  overruled.  We  think 
the  trial  court's  charge  fully  covered  the  la- 
me hers  sought  to  be  given  in  the  requested 


charge.  The  verdict  of  the  Jury  renders  the 
assignment  and  the  refusal  of  the  requested 
charge  inunaterial,  for  the  reason  that  they 
found  the  entire  consideration  for  the  land 
was  paid  oat  of  the  separate  funds  of  the 
wife.  The  exact  amount  was  thereby  ascer- 
tallied.  They  did  not  find  that  she  paid 
only  a  portion  out  of  her  separate  estate,  and 
therefore  there  was  no  necessity  of  finding 
the  exact  proportion  paid  out  of  her  separate 
property,  and  the  amount  paid  from  the  com- 
munity estate.  The  charge  of  the  court,  how- 
ever, as  given,  we  regard  as  a  clear  presenta- 
tion of  the  rules  governing  this  case,  and 
which  were  sought  in  the  specially  requested 
charge  by  appellants. 

The  fourth  assignment  is  overruled  for 
the  reasons  first  above  given. 

The  case  will  be  affirmed. 

On  Behearing. 

The  evidence  in  this  case,  as  stated  in  the 
original  opinion,  warranted  the  Jury  in  their 
finding  as  to  the  cattle,  16  head  of  which 
were  sold  at  $20  per  head,  making  a  total  of 
1320.  and  three  head  of  horses  at  $280,  total- 
ing $600.  There  can  be  no  question  but  the 
horses  were  the  separate  property  of  the  wife 
at  the  time  of  this  sale.  It  appears  these 
cattle  were  sold  to  the  mother  of  the  hus- 
band, together  with  some  of  Ids  cattle — about 
3a«dd  head  in  aU.  He  took  his  mother's 
note  for  $250.  It  is  now  asserted  there  is 
no  evidence  of  the  gift  of  this  $250  by  the 
husband  to  the  wife.  The  husband  had  $«00 
of  her  money.  The  wife  testifies  specifically 
that  her  husband  promised  her,  when  they 
wei'e  selling  out  their  property  preparatory 
to  the  move,  "If  I  would  let  him  sell  my 
stock,  that  he  would  let  me  have  some  land." 
She  looked  at  the  land  for  herself,  "and  I  se- 
lected this  section  that  I  still  own;"  and 
they  sold  the  horses  for  $280,  and  that  his 
mother  paid  $250,  on  the  cattle,  wlhch  was 
placed  In  the  bank,  and  later  the  mother  fin- 
ished paying  on  the  cattle,  and  paid  that  in- 
to the  bank ;  that  she  intrusted  to  her  hus- 
band all  tbe  proceeds  of  the  cattle,  and  left 
to  him  the  details  of  investing  the  money; 
that  he  sold  the  stock  with  her  consent  and 
dei>oalted  it,  and  she  selected  what  she  want- 
ed done  with  tbe  money.  The  evidence,  if 
believed  by  the  Jury,  established  an  agree-' 
ment  between  the  husband  and  wife  that  the 
proceeds  from  the  cattle  and  horses  should 
g;o  towards  paying  for  the  land  for  her.  The 
land  should  be  bers,  and  that  she  selected  it. 

[I,  It]  Tbe  fact  that  the  husband  mingled 
her  money  with  bis  did  not  defeat  her  title 
to  the  proceeds  from  the  sale.  The  fact  that 
for  part  of  it  he  took  his  mother's  note  for 
$260,  which  was  afterwards  paid,  did  not  de- 
feat her  right  to  the  proceeds  from  the  sale 
of  the  cattle,  if  they  were  hers.  If  the  $600 
was  hers,  and  her  husband  held  it  as  hers 
and  for  her,  and  made  tbe  first  payment  on 
the  land  out  of  it,  to  that  extent  the  kind 
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waB  parcliased  with  her  separate  mone7. 
Three  horses  were  hers  without  question. 
The  increase  of  the  cattle  shows  a  gift  to  the 
wife.  They  were  set  apart  and  designated  as 
such  by  her  husband  as  they  increased.  Thla 
shows  it  was  not  a  mere  agreement  to  change 
the  law  governing  community  rights,  but  it 
was  a  gift  of  property  in  esse.  It  was  not 
such  by  Tirtue  of  an  antecedent  agreement 
alone,  but  *)y  setting  them  aside  to  her  sepa- 
rate use  and  as  her  property  at  the  time. 
Speer  <m  Marital  Rights,  f  116.  The  anteced- 
ent agreement  made  before  the  increase,  the 
subsequent  agreement,  the  agreement  to  place 
the  proceeds  in  the  land,  the  selection  of  the 
land,  the  intention  expressed  at  the  time  and 
afterwards,  authorized  the  Jury  to  find  it  was 
then  the  understanding  to  make  a  gift  of  the 
community  interest  in  the  cattle,  as  well  as 
the  proceeds  therefrom.  Subsequent  credi- 
tors, such  as  appellant  and  who  were  such 
years  after  this  relation  had  been  fixed  by 
the  agreement  between  the  husband  and  wife, 
will  not  be  permitted  to  attack  the  gift  on 
that  ground  alone.  Cavil  v.  Walker,  T  Tex. 
Civ.  App.  305,  26  S.  W.  854 ;  Jordan  t.  Mar- 
centell.  147  8,  W.  857;  Cone  v.  Belcher,  67 
Tex.  ClT.  App.  4»3, 124  S.  W.  149. 

As  to  the  horses  which  were  sold  to  pay 
the  deferred  i>ayment,  the  same  rule  above 
set  out  will  ai^ly.  Although  there  was  a 
deferred  note,  it  was  expressly  agreed  be- 
tween the  husband  and  wife,  when  the  land 
was  purchased,  that  such  deferred  indebted- 
ness should  be  paid  out  of  the  proceeds  from 
the  sale  of  the  wife's  horses.  The  evidence 
shows  the  debt  was  finally  so  paid.  This 
vested  her  with  the  entire  estate  In  the  land. 

[11]  The  fact  that  the  land  was  school 
land,  and  that  the  purchase  money  due  that 
fund,  will  not  affect  the  matter,  as  we  under- 
stand the  husband  could  so  contract  that  the 
interest  should  be  the  separate  property  of 
the  wife,  except  as  to  existing  creditors  at 
that  time.  Swearingen  v.  Reed,  2  Tex.  Olv. 
App.  364,  21  S.  W.  383. 

The  motion  will  be  overruled. 


BRIGGS- WEAVER  MACHINBRT  CO.  t. 

PRATT.    (No.  7442.) • 

(Court  of  Civil  Appeals  of  Tesais.    Dallas. 

March  11,  1916.    Rehearing  Denied 

April  8,  1916.) 

1.  Tkiax  €=9352(1)— Pbesintation  of  Issues. 
In  a  solcsmnn's  action  for  compensation  due 
under  an  oral  contract,  where  defentlant  claimed 
that  his  employment  was  under  a  written  con- 
tract, the  court's  statement  in  its  formal  pres- 
entation of  the  issues  that  plaintiff  was  suing 
upon  an  alleged  oral  contract,  reciting  its  exact 
terms  with  reference  to  salary  and  commissions 
and  how  and  when  both  were  earned  and  pay- 
able, and  that  the  defendant  denied  that,  and 
said  the  contract  was  a  written  contract,  omit- 
tinpT  any  reference  to  the  terms  of  the  written 
Contract  as  pleaded,   was  not  objectionable  as 


confDsing  the  Jury  or  kading  tbem  to  bellev« 
tiiat  the  written  contract  alleged  by  defendant 
was  not  an  issue  in  the  caae,  as  it  was  neces- 
sary to  recite  the  terms  of  the  oral  contract,  that 
the  jury  misht,  if  finding  for  plaintiff,  find  in  ac- 
cordance with  its  provisions,  and  iMt  necessary 
to  state  the  provisions  of  the  alleged  written 
contract,  since,  if  the  jury  believed  that  it  was 
the  true  contract  of  payment,  the  verdict  in 
view  of  a  plea  of  payment,  would  be  for  defend- 
ant, without  reference  to  its  terms. 

[Gd.  Xote.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  840;    Dec  Dig.  «=»352(1).] 

2.  Appeal  and  Errob  «s»1062(1)— Hasituss 
Ebbob— Presentation  of  Issues. 

Such  presentation,  if  objectionable,  as  con- 
fusing the  jury  or  leading  them  to  believe  that 
the  written  contract  alleged  by  defendant  was 
not  an  issue  in  the  case,  was  harmless,  where 
the  first  interrogatory  was  whether  plaintiff  had 
an  oral  contract  witii  defendant,  or  whether  it 
was  the  written  contract  alleged  by  defendant. 

CEM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  }  4212;  Dee.  Dig.  «=> 
1002(1).] 

8.  Tbial  «=336(K4)  —  Spkoiai,  lasma — Fnno 

TIOM. 

In  a  salesman's  action  for  compensation  on- 
der  an  oral  contract,  wherein  defendant  claimed 
that  his  employment  was  under  a  written  con- 
tract, the  refusal  to  submit  defendant's  reqnested 
special  issue  as  to  whether  defendant  on  or  about 
a  certain  date  mailed  plaintiff  a  contract  in  writ- 
ing covering  his  employment  was  not  erroiv 
though  a  dependent  issue  as  to  whether  plaintiff 
accepted  such  contract  shoald  have  been  given, 
under  the  rule  that  the  fanction  of  special  is- 
sues is  to  have  the  jury  determine  from  the  evi- 
dence the  existence  of  the  material  facts  sought 
to  be  established  by  the  respective  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  828;   Dec.  Dig.  «=>350(4).] 

4.  Tkial  i8=>351(5)— RKqussTKD  Issues— Sttb- 

iQTTED  Issues. 

In  such  action,  refusing  to  submit  defend- 
ant's requested  special  issue  was  not  error, 
where  the  court  by  its  first  interrogatory  asked 
the  jury  whether  plaintiff  had  an  oral  contract 
with  defendant,  reciting  its  terms,  or  whether  he 
was  employed  under  the  written  contract  set 
out  in  the  defendant's  pleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  834;   Dec.  Dig.  <e=»3510}).] 

6.  Plkadino  «=s»177— Admission— Statute. 

In  a  salesman's  action  for  compensation  un- 
der an  oral  contract,  where  defendants  in  a  para- 
graph of  its  answer  alleged  facts  which,  if 
true,  constituted  an  acceptance  by  plaiutiS  of 
the  alleged  written  contract  of  employment,  and 
in  a  subdivision  of  such  paragraph  charged  that 
such  contract  had  l>een  delivered  to  plaintiff,  and 
that  he  entered  the  service  of  defendant  l^reun- 
der  for  the  year  involved,  plaintiff's  reply  deny- 
ing the  existence  of  the  written  contract  and  as- 
serting the  oral  contract  sued  upon,  and  specific- 
ally denying  each  paragraph  of  defendant's 
pleading  setting  up  the  written  contract,  save 
the  subdivision  in  reference  to  which  be  admit- 
ted receiving  from  defendant  such  written  con- 
tract, bnt  denied  that  he  accepted  it,  Was  a  suffi- 
cient denial  under  the  Practice  Act,  as  amended 
in  1913  (Acts  33d  Leg.  e.  127J,  and  since  re- 
pealed (Acts  34th  Leg.  c.  101),  in  ior<x  at  the 
trial,  requiring  a  reply  to  affirmative  alleeationa 
of  the  answer  to  either  admit  or  deny  them  or 
deny  any  knowledge  or  information  in  reference 
tiiercto  sufficient  to  form  any  belief  concerning 
them. 

[Ed.  Note.— For  other  cases,  see  Pleadings 
Cent.  Dig.  a  354,  355 ;  Dec.  Dig.  <S=»177.) 
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6.  PBIKOirAL  AND  AOBNT  «S3a9(9)— COHPKR- 
8ATI0N— QtTESTION     FOB    JUBY— AcCEPTANOl 

OP  Wbtiten  Cowtbact. 

In  a  saleeman's  action  for  compeasstion  un- 
der an  oral  contraot.  where  defendant  pleaded 
that  the  employment  was  under  a  wiritten  con- 
tract, held,  that  whether  plaintiff  accepted  the 
alleged  written  contract  and  acted  thereunder 
was  fof  tfce  jnry. 

[Ed.  Note.— Fcnr  other  easea,  see  Principal  and 
Agent,  Cent  D^.  U  216,  238;  Dec.  Dig.  «=» 
8»(9).] 

7.  Tbiai.  «3>6K  —  EvxBENOB  Adkibbibui  m 
Part— ScoPB  op  Objbctiow. 

An  objection  to  evidence  admissible  in  part 
should  separate  the  admissible  evidence  from 
that  which  is  inadmissible,  and,  unless  it  does  so, 
the  admission  of  the  irrelevant  evidenoe  will  not 
constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §f  222-225;   Dec.  Dig.  .«cs>S5.] 

8.  WlTREBSBS   «=9898(1)— IMPKACHIISNT— OON- 
TBADICTIOn. 

It  is  always  competent  for  a  party  to  con- 
tradict his  adversai^'s  witness  by  showing  the 
facts  to  be  otherwise  than  as  testified  to  by 
him,  and  so  discredit  the  witness. 

[Ed.  Note. — Tot  other  cases,  see  Witnesses, 
Cent.  Dig.  §  126T;   Dec.  Dig.  «=»398(l).] 

9.  Appeal  awd  Ebbob  «=»104S(6)— Habhlkss 

ERROB— EXAMINAnOX  OF  WlTNESSBSk-REPE- 

TrrioN  OF  Testiicowt. 

In  a  salesman's  action  for  compensation  and 
salary  under  an  oral  contract,  where  defendant 
pleaded  his  employment  under  the  terms  of  a 
written  contract,  and  where  defendant's  presi- 
dent on  his  direct  and  cross-examination  denied 
the  execution  of  the  oral  contract  alleged  by 
plaintiff,  nnd  where  a  deposition  of  the  presi- 
dent's former  stenographer  taken  In  behalf  of 
plaintiff,  in  which  he  detailed  a  conversation  be- 
tween plaintiff  and  defendant's  president  tend- 
ing to  support  plaintiff's  contendon,  was  not 
used,  and  the  stenographer  testified  in  person, 
the  cross-examination  of  defendant's  president 
by  reading  the  conversation  as  first  detailed  by 
the  stenographer  in  his  deposition  and  inquiring 
whether  it  occurred,  which  the  witness  denied, 
while  not  approved,  because  presenting  the  tes- 
timony of  the  witness  to  the  jury  twice,  once  by 
deposition  and  once  oraUy,  so  as  to  give  it  undue 
prominence,  was  not  so  prejudicial  as  to  warrant 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent.  Dig.  §  4145;  Dec.  Dig.  <S=s> 
1048(^.]  6     *— 

10.  'WrriSESSES  €=»398(2)  —  IirPEAcmcENT  — 

CONTBADICTOET    STATEMENT— PbE  DIG  ATI. 

In  such  case  the  statement  taken  from  the 
deposition  was  proper  and  safflcient  as  a  predi- 
cate for  the  contradiction  of  the  testimony  of 
defendant's  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1274;  Dea  Dig.  «=»398(2).l 

11.  Witnesses  «=»374(2)— Cbedibility— Hos- 

TILTtY. 

In  a  salesman's  action  for  compensation  and 
salary  nnder  an  oral  contract,  where  defendant 
set  up  hie,  employment  under  a  written  contract, 
a  letter  from  defendant  to  another  company 
which  had  inquired  about  the  capability  of  the 
plaintiff,'  w4iom  it  contemphlted  employing,  which 
was  unfriendly  to  a>d  biased  against  plaintiff, 
was  admissible,  as  the  bias  or  unfriendliness  of 
a  material  witness  toward  a  litigant  may  be 
shown  as  affecting  the  wfeight  to  be  gfren  the 
witness'  testimooy. 

[Ed.  Note.— For  otbei  Msest  see  .  Witnesses, 
Cent.  Dig.,  i  1202 ;    Dec.  Dig.  «=»374(3).] 


12.  Apfeaz.  and  Ebboj  «=>882<S)'-^abtt  En- 
titled TO  AlXEOE  BBBOB  —  ADtdSSION  OF 

Evidence. 

In  such  case  the  defendant,  which  proved 
the  contents  of  the  letter  by  Its  president  Defor« 
it  was  offered  by  jdaintiff,  was  in  no  position 
to  Complain  of  its  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3397,  Wdk-,  Dec.  £Mg.  «s> 
882(S>.} 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  E.  B.  Muse,  Judjce. 

Action  by  Clarence  B.  Pratt  against  the 
firiggs-Weaver  Machinery  Company,  witb 
cross-action  by  defendant  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Burgess,  Burgees,  Germany  ft  Chreatman, 
of  Dallas,  for  appellant'  Isiael  Dreeben,  of 
Dallas,  for  appellee. 

RASBURT,  J.  Appellee  sued  appellant  in 
the  court  below  to  recover  a  sum  of  money 
alleged  to  be  due  appellee  as  agreed  compen- 
sation for  personal  services.  Ttere  was  trial 
by  Jury,  to  whom  were  referred  certain 
special  Issues  of  fact.  Upon  the  answers  of 
the  Jury  the  court  rendered  Judgment  for 
appellee,  from  whidi  entry  this  appeal  1b 
prosecuted. 

Briefly  stated,  and  without  attempting  to 
follow  their  mutations,  the  pleadings  were 
as  follows:  Appellee  alleged  that  he  was  em- 
pli^ed  by  appellant  as  traveling  machinery 
salesman  for  the  year  1913  by  oral  agreement 
between  the  parties  by  which  appellee  was  to 
receive  a  salary  of  $3,600,  of  which  $125  was 
payable  monthly,  the  balance  at  the  expira- 
tion of  the  year,  with  the  further  understand- 
ing that  appellee  was  to  receive  the  addition- 
al sum  of  6  per  cent,  of  all  sales  in  excess 
of  926,900  on  which  appellant  realised  a  prof- 
it No  claim  was  made  for  the  additional 
compensation,  but  it  was  alleged  that  ap- 
pellant had  only  paid  $1,875  of  the  agreed 
salary  of  $3,600)  leaving  a  balance  of  $2,225, 
for  which  amount  Judgm^it  was  rendered 
npen  the  finding  of  the  Jury. 

Appellant,  while  admitting  appellee's  em- 
ployment for  the  period  and  in  the  caimcity 
stated,  denied  audi  employment  was  under 
the  oral  agreement  alleged  by  appellee,  but 
was,  on  tbe.cMitrary,  under  a  written  one, 
by  which  appellee  was  to  rec^ve  $1,500,  pay- 
able $125  per  month,  together  with  the  addi- 
tional compensation  of  5  per  cent  on  aU  sales 
in  excess  of  $35/)00,  provided  the  profit  on 
such  sales  was  sufficient  to  warrant  the  com- 
mission, and  that, he  earned  no  commissions, 
and  that  his  agreed  salary  had  been  paid, 
save  $126, 'Which  was  tendered.  Appellant 
also  sought  by  cross-action  to  recover  of  ap- 
pellee $600  alleged  overpayment  on  1912 
QomnUeslons,  during  which  year  appellee  was 
In  Its  employment.  Verdict  and  Judgment 
were  against  appellant  on  its  cross-action. 

Some  issues  arise .  on  the  pleading  which 
require  a   more  specific  statement  in  that 
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respect,  anfl  to  considering  the  Issnes  we  will 
when  necessary  make  such  further  statement. 
It  mar  also  be  said  for  the  puri>ose  of  this 
appeal  that  evidence  was  adduced  by  both 
sides  to  the  oontroversy  In  support  of  the 
allegations  In  their  pleading  sufficient  to 
sustain  verdict  either  way. 

[1]  Tbe  first  Issue  presented  is  that  the 
manner  In  whldi  the  trial  court  presented 
the  Issues  made  by  the  pleading  and  evidence 
preliminary  to  propounding  to  the  jury  the 
questions  of  fact  to  be  determtoed  by  them 
was  calculated  to  lead  the  Jury  to  believe  the 
contract  relied  upon  by  appellant  was  not  an 
issue  in  the  case,  and  to  confuse  them  to  that 
respect  In  propoandtog  questions  of  fact  to 
the  jury  for  their  determination,  the  court 
preceded  the  questions  with  a  formal  state- 
ment of  the  nature  of  appellant's  suit  and 
appellant's  defenses  thereto.  In  such  state- 
ment the  court  recited  that  appellee  was 
suing  upon  an  alleged  oral  contract,  stattog 
Its  exact  terms  with  reference  to  ealairy  and 
commissions  and  how  and  when  both  were 
earned  and  payable.  In  referring  to  appel- 
lant's defenses  the  court  said,  "The  defend- 
ant denies  this,  and  says  the  contract  was  a 
written  contract,"  omitting  any  reference  to 
the  details  of  the  written  contract  concemtog 
salary  and  commission  and  payment  thereof, 
as  pleaded  by  appellant.  Such  omission, 
however,  did  not,  to  our  optolon,  either  coa- 
fuse  the  Jury  or  lead  them  to  believe  that 
the  written  contract  alleged  by  appellant  was 
not  an  Issue  to  the  case.  The  Issue  to  the 
case  and  the  one  the  Jury  surely  understood 
to  be  the  contr<4Ung  one  was  whether  ap- 
pellee was  employed  under  the  oral  contract 
upon  which  he  sued  or  upon  the  written 
contract  under  which  appellant  defended; 
and  It  was  necessary  to  recite  the  precise 
terms  of  the  alleged  oral  contract  relied  up- 
on by  ai^eUee  to  order  that  the  Jury  might, 
to  case  their  verdict  was  for  appellee,  find 
In  accordance  with  Its  provisions.  It  was  not 
In  like  manner  necessary  to  furnish  the  Jury 
with  the  details  of  the  written  contract  to 
case  the  Jury  should  find  for  the  defendant 
for  the  reason  that  its  terms  were  Immate- 
rial, since,  U  the  Jury  believed  that  the  writ- 
ten contract  was  the  true  one,  verdict  would 
have  been  for  appellant  without  reference  to 
Its  terms,  due  to  the  fact  that  appellant 
claimed  It  had  paid  appeUee  to  full  there- 
under, save  $126,  whldi  was  tendered  to 
court 

{2]  It  may  farther  be  said  that.  If  the  man- 
ner of  presenttog  the  issue  Is  susceptible  of 
the  criticism  directed  agatost  it  such  action 
was  harmless,  stoce  It  appears  that  the  Jury 
were  required  to  determtoe  precisely  whether 
the  oral  or  written  contract  was  the  true  one. 
By  the  first  interrogatory  the  Jury  were  ask- 
ed whether  appellee  had  an  oral  contract 
with  appellant  for  the  year  1913,  stattog  Its 
terms,  or  whether  It  was  the  written  one  as 
alleged  by  appelant  to  its  ]>leadtog.    It  is 


thus  clear  that,  whatever  the  Jury  may  have 
thought  concerntog  the  totentloa  of  the  court 
to  Ignore  the  written  contract,  as  disclosed  by 
the  preamble  to  his  charge,  all  doubts  were 
dispelled  when  they  were  required  to  pass 
directly  upon  the  question. 

[3]  The  next  issue  presented  is  the  action 
of  the  court  to  refustog  to  propound  to  the 
Jury  two  special  Issues  sobmltted  by  appel- 
lant as  follows: 

"(4)  Did  defendant  on  or  about  September  24, 
1912,  mail  to  Pratt  a  contract  in  writing,  oov> 
ering  Pratt's  employment  by  defendant  for  the 
year  19137 

"(5)  If  you  have  answered  question  No.  4 
'Yes,'  then  did  platotiff  accept  said  oootract?" 

The  trial  court  did  not,  to  our  opinion,  err 
to  refusing  to  submit  special  issue  four.  All 
authority  is  agreed  that  the  true  function  to 
be  attatoed  by  special  Issues  is  to  have  the 
Jury  determtoe  from  the  evidence  the  exist- 
ence or  not  of  the  material  facts  sought 
to  be  established  by  the  respective  parties. 
One  of  the  material,  if  not  controlling,  tacts 
to  be  found  by  the  Jury  to  the  instant  case 
was  whether  appellee  was  employed  under 
the  contract  alleged  by  him  or  under  the  one 
alleged  by  appellant  Consequently  it  is 
clear  that  even  though  special  issue  4  bad 
been  submitted,  and  the  Jury  had  found  that 
appellant  did  mall  the  contract  to  appellee, 
it  would  not  have  established  the  fact  upon 
whldi  it  bore,  stoce  malltog  the  contract 
would  to  no  respect  establish  that  appellee 
accepted  it  or  agreed  to  its  terma  Question 
5,  however,  was  perttoent  and  material,  and 
presented  to  the  Jury  a  material  and  con- 
troUtog  issue,  and,  to  the  absence  of  any  sub- 
stantial presentation  of  such  issue,  the  fail- 
ure to  submit  the  Issue  would  have  been  er- 
ror. 

[4]  The  court  did,  however,  present  the 
precise  Issue,  and  to  a  manner  as  fair  and 
Impartial  as  did  the  refused  charge.  It  is 
to  be  borne  to  mind  that  it  was  claimed  by 
appellee  that  he  was  employed  under  the 
oral  contract  alleged  by  him,  while  it  was 
matotatoed  by  appellant  that  he  was  em- 
ployed under  the  written  contract  alleged 
by  it  Consequently  the  issue  was  which 
was  the  true  contract?  In  submitttog  the 
issue  thus  made  the  court  by  his  first  toter- 
rogatory  toquired  of  the  Jury  whether  ap- 
pellee had  with  appellant  for  the  year  1913 
an  oral  contract,  reclttog  Its  terms,  or 
whether  it  was  the  written  contract  set  out 
to  the  pleadtogs  of  appellant  Here  to  one 
question  was  fairly  put  the  issue  made  by 
both  parties,  because  to  answer  to  the  ques- 
tion the  Jury  was  compelled,  to  making  its 
answer,  to  find  that  the  true  contract  was 
either  oral  or  written.  True,  It  would  have 
been  correct  to  have  submitted  the  requested 
Issue,  but  It  would  have  been  further  neces- 
sary to  make  the  presentation  complete  for 
the  cosrt  to  have  «lso  submitted  affirmative- 
ly, or  to  the  same  manner,  the  issue  of  oral 
contract;  and  it  would  have  been  error  for 
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the  court  to  have  refased  to  do  so,  8iiic« 
obviously  It  always  has  been  the  mle,  ap- 
plied both  to  cases  submitted  upon  a  general 
charge  or  upon  special  Issues,  that  all  Issues 
of  fact  made  by  the  pleading  and  sustained 
by  the  evidence  must  be  affirmatively  submit- 
ted to  and  determined  by  the  Jury.  For  the 
reasons  stated,  we  conclude  that  the  court 
did  not  err  in  the  re8i)ect  stated. 

[6]  'Bxe  next  issue  Is  based  upon  the  re- 
fusal of  the  trial  court  to  instruct  the  Jury 
to  consider  the  written  contract  as  the  true 
one  between  the  parties.  This  Issue  arises 
upon  the  Practice  Act,  as  amended  in  1018 
(Acts  33a  Leg.  c.  127),  and  since  repealed 
(Acts  34th  Leg.  c.  101).  The  ground  upon 
which  the  charge  was  predicated  was  the 
alleged  failure  of  appellee  to  spedflcally  ad- 
mit or  deny  plaintiff's  allegation  that  said 
written  contract  had  been  delivered  to  him. 
Appellant  by  its  first  amended  original  an- 
swer alleged  in  paragraph  6  thereof  facts 
which,  if  true,  constituted  an  acceptance  by 
appellee  of  the  alleged  written  contract 
Subdivision  6  of  said  paragraph  charged  that 
such  contract  had  been  delivered  to  appellee, 
and  that  appellee  entered  the  service  of  ap- 
pelant thereunder  for  the  year  1913.  In 
reply  to  such  pleading  appellee  denied,  first, 
the  existence  of  the  written  contract  at  all 
and  asserted  the  oral  one  sued  upon.  Then 
he  denied  specifically  each  paragraph  of  Ap- 
I)ellant's  pleading  setting  up  the  written 
contract,  save  subdivision  6,  wherein  it  was 
charged  that  he  received  it  In  reference  to 
this  issue  he  admitted  receiving  from  appel- 
lant in  the  fall  1912  the  written  contract,  but 
denied  that  he  accepted  it  or  that  It  vras  con- 
summated between  him  and  the  appellant. 
By  the  amended  Practice  Acts  in  force  at 
trial  of  this  case  appellee,  as  plaintiff  below, 
was  required  in  replying  to  the  affirmative 
allegations  of  appellant's  answer  to  either 
admit  or  deny  them  or  deny  any  knowledge 
or  information  in-  reference  thereto  suflS- 
dent  upon  which  to  form  any  belief  concern- 
ing them.  That  appellee  compiled  with  the 
statute  we  ttink  clear.  Every  material  fact 
was  denied,  except  receipt  of  the  written 
contract,  which  was  admitted.  But  such 
admission  did  not  entitle  appellee  to  the  re- 
quested instruction,  because  accompanying 
the  admission  of  the  receipt  of  the  contract 
was  a  denial  of  its  acceptance  or  consumma- 
tion, whidi  raised  an  Issue  of  fact  for  the 
determination  of  the  Jury,  one  of  the  pur- 
poses sought  to  be  attained  by  the  repealed 
act.  Accordingly  we  feel  constrained  to 
overrule  the  assignment. 

[I]  It  is  next  urged  by  two  assignments 
that  the  court  erred  in  reusing  to  withdraw 
from  the  consideration  of  the  Jury  the  evi- 
dence of  appellee  adduced  in  support  of  his 
plea  Just  stated  that,  while  he  received  the 
contract  mailed  him  by  appellant  in  the  fall 
of  1912,  be  refused  to  accept  its  provisions, 
and  in  that  connection  to  Instruct  verdict 


tor  aiipdlant '  In  the  midst  of  th6.  trial  and 
upon  cross-examination  appellee  testified 
that  he  never  at  any  time  received-  a  written 
contract  from  app^ant  covering  his  employ- 
ment for  the  year  1913;  further,  that  the 
contract  wblcb  appellant  alleged  was  mailed 
to  him,  and  which  he  admitted  by  his  plead- 
ing he  received  in  the  fall  of  1912,  was,  in 
&ct,  a  contrabt  Intended  to  cover  his  com- 
pensation for  the  years  1911  and  1912,  which 
had  been  to'  dispute  between  him  and  ap- 
pellant .  Aiqpellant's  contention  is,  to  effect, 
that  havtog  admitted  rec^vtog  the  contract, 
and  not  having  d«iled  tbat  it  was  for  the 
year  1913,  but  only  that  he  41d  not  accept 
Its  terms,  his  testim<Hiy  should  have  been  ex- 
cluded, and  verdict  instructed  for  appellant 
Walvtog  the  fact  that  the  testimony  sought 
to  be  excluded  was  elicited  by  appellant  on 
cross-examination  for  the  evident,  but  en- 
tirely proper,  purpose  of  shewing  a  variance 
between  appellee's  sworn  answer  and  his 
testimony,  and  thereby  reflecttog  against  ap- 
pellee any  consequent  toconslstency,  we 
nevertheless  conclude  the  court's  action  in 
refusing  to  peremptorily  tostruct  verdict  for 
ai^>ellant  was  correct  As  we  have  said  at 
another  place,  Judgment  against  appellee 
could  not  properly  be  entered  upon  the  plead- 
ing aloiie,  because,  without  reference  to  the 
real  facts,  the  issue  of  fact  tendered  by  the 
pleading  of  appellant  had  been  squarely  met 
by  the  pleading  of  appellee,  and  there  was 
In  appellee's  pleadtog  no  admission  of  fact 
whldi  could  have  supported  an  tostructed 
verdict  for  appellant  In  short  the  admis- 
sion was  that  the  contract  pleaded  by  appel- 
lant had  been  received,  but  not  accepted  or 
agreed  to  by  appellee.  It  then  became  an 
is^e  of  fact  to  be  affirmatively  proven  by 
appellant  to  the  satisfaction  of  the  Jury  that 
appellee  did  accept  same  and  did  perform 
his  duties  during  the  year  1913  under  ite 
terms  and  provisions.  The  fact  that  appellee 
admitted  receiving,  but  not  accepting,  a  con- 
tract alleged  by  appellant  to  be  <H»e  for  the 
year  1913,  and  on  cross-examination  testified 
that  it  was  as  matter  of  fact  for  the  "sears 
1911  and  1912,  would  in  no  respect  change 
the  situation  that  the  Issues  tendered  by  the 
pleading  were  met,  and  that  appellant  was 
bound  to  prove  the  affirmative  issues  so  met 
The  contradiction  or  variance  developed  be- 
tween appellee's  sworn  pleadtog  and  his  evi- 
dence was,  of  course,  a  matter  of  comment 
for  counsel  and  consideration  by  the  Jury, 
and  bore  upon  the  credibility  of  the  witness 
and  the  w^ght  to  be  given  to  his  testimony, 
rather  than  the  right  of  appellee  to  maintain 
at  all  bis  suit  upon  the  oral  contract 

[7]  The  next  issue  presented  is  the  action 
of  the  court  in  admitting  in  evidence  certoto 
letters  written  by  appellee  to  appellant  and 
some  written  by  api)ellant  to  appellee.  In 
reference  to  this  issue  we  have  carefully  ex- 
amtoed  the  correspondence  sought  to  be  ex- 
cluded, and,  to  our  opinion,   some  of  it  is 
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highly  Bdif-Benrlng,  and  some  IrrdeTant. 
OUier  portions  of  the  correspondeace  are, 
however,  clearly  admissible.  The  objection 
was  made  to  the  correspondence  as  a  whole, 
save,  perhaps,  In  one  Instance,  bnt  In  that  ex- 
ception a  portion  of  the  particular  letter 
was  admissible  as  relevant.  The  rule  tn 
such  cases  is  that  the  objector  should  In 
his  objections  to  the  admission  of  mixed 
relevant  and  irrelevant  testimony  separate 
the  admls^ble  evidence  from  that  which  is 
inadmissible,  and  unless  he  does  so  the  ad- 
mission ot  the  ixrelevant  will  not  constitute 
reversible  error.  Ballway  Co.  v.  Gallaher, 
79  Tex.  685,  15  8.  W.  694;  Railway  Co.  v. 
Gormley,  91  Tex.  393,  43  S.  W.  877,  66  Am. 
St  Rep.  894. 

[J-U]  J.  C.  Weaver,  appellant's  president, 
testified  on  direct  and  cross  examination  de- 
nying the  execution  of  the  oral  contract  al- 
leged by  appellee.  On  file  in  the  cause  was 
the  deposition  of  A.  C.  Reed,  formerly  Wea- 
ver's stenographer,  taken  on  b^alf  of  appel- 
lee, in  which  Reed  detailed  a  conversation 
he  heard  between  appellee  and  Weaver  which 
tended  to  support  appellee's  contention.  The 
deposition  was  not  used  In  evidence;  Beed 
being  present  testifying  in  person.  On  cross- 
examination  of  Weaver  counsel  for  appellee 
read  the  conversation  as  detailed  by  Beed 
in  Ills  deposition,  and  inquired  of  Weaver 
whether  it  as  matter  of  fact  occurred.  The 
witness  declared  It  did  not  The  proceeding 
related  was  objected  to  by  counsel  for  ap- 
pellant and  the  contention  is  made  that  it 
was  prejudicial  to  appellant  in  that  It  was 
the  means  of  presenting  the  testimony  of  the 
witness  to  the  Jury  twice,  once  by  deposition, 
and  once  orally,  and  hence  gave  same  undue 
prominence.  It  Is  always  "competent  for  a 
party  to  contradict  his  adversary's  witness 
by  showing  the  facts  to  be  otherwise  than  as 
testified  to  by  him,  and  thus  discredit  the  wit- 
ness." 40  Cya  2766.  It  is  also  proper  and 
necessary  to  lay  a  predicate  for  the  contra- 
diction, and  the  statement  taken  from  Reed's 
deposition  was  prcqper  and  correct  as  such 
predicate,  and  .was  not  objectionable  becaxise 
wanting  in  essentials.  While  we  do  not  ap- 
prove the  statement  of  counsel  preceding  put- 
ting the  alleged  conversation  between  Weaver 
and  appellee  that  it  was  the  statement  of 
another  witness,  at  the  same  time  the  Im- 


propriety is  not,  in  oar  opinion,  sufBeient  to 
warrant  a  reversal  of  the  case.  We  would 
not  be  authorized  in  heading  that  the  Jury, 
because  a  witness  was  permitted  to  testify 
to  the  same  fact  twice,  would  fOr  that  rea- 
son alone  accept  his  statement  as  true,  not- 
withstanding another  witness  contradicted 
him  on  the  issue  to  which  he  testified. 

[it]  The  next  and  last  issue  arises  up<»i 
the  action  of  the  court  in  admitting  In  evi- 
dence a  letter  by  appeHant  to  Hurray  Iron 
Works  Company  of  Burlington,  Iowa,  inquir- 
ing concerning  the  capabilities  of  appellee, 
.whom  the  Inquiring  company  contemplated 
employing,  and  the  answer  of  the  latter 
thereto.  It  is  unnecessary  to  set  out  the 
contents  of  the  letter.  Its  purport  as  a  whole 
may  be  said  to  be  unfriendly  towards  appel- 
lee, and  was  sufficient  to  support  a  finding  of 
the  Jury  that  Weaver  was  biased  against  ap- 
pellee. Appellant  earnestly  maintains  that 
It  was  irrelevant  and  prejudicial.  It  may 
have  been  prejudicial,  but  it  occurs  to  us  that 
it  was  not  irrelevant  It  is  a  settled  rule 
that  the  bias  or  unfriendliness  of  a  material 
witness  towards  a  litigant  may  always  be 
shown,  since  the  existence  of  such  a  state  ot 
mind  affects  the  weight  to  be  given  to  the 
testimony  of  such  witness.  Wentworth  v. 
Crawford,  11  Tex.  182 ;  Evanslch  v.  Railroad 
Co.,  61  Tex.  27;  Trinity  Lumber  Co.  v.  Den- 
ham,  88  Tex.  203,  30  S.  W.  856 ;  Cox  v.  M., 
K.  &  T.  Ry.  Co.,  20  Tex.  Civ.  App.  250,  48  S. 
W.  745;  HoustcHi,  etc.,  Ry.  Co.  v.  McCarty, 
40  Tex.  Civ.  App.  864,  89  S.  W.  805 ;  40  Cyc. 
2656. 

[12]  Farther,  appellant  id  not  In  a  posi- 
tion to  complain  of  the  admission  of  the  let- 
ter, for  the  reason  that  appellant  proved  its 
contents  by  Its  .witness  Weaver  before  it  was 
ofi'ered  by  appellee.  On  cross-examination  of 
Weaver  counsel  for  appellee  handed  him  the 
letter  for  identification.  The  witness  Identi- 
fied the  letter  as  one  written  by  witness.  Its 
president  for  appellant.  Appellee  did  not 
then  offer  the  letter  ta  evidence.  On  redi- 
rect examination  counsel  drew  from  the  wit- 
ness orally  the  contents  of  the  letter,  to- 
gether with  the  motives  of  the  witness  In 
writing  It  Subsequently  the  letter  was  of- 
fered by  appellee  and  admitted  in  evidence. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  la  aflBrmed. 
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lAW  SPRINKUQ  MEmCANTILB  OO.  T. 
HAUSB  et  al.    (No.  6614.) 

(Court  of  Oivil  Appeals  of  Texas.    Austin. 

March  16, 1916.    Rehearing  Denied 

April  12,  1916.) 

1.  Chattel  Mostoages  €=>22  —  Validity  — 
FnTUBB  Advances. 

A  chattel  mortgage  to  secure  future  advanc- 
es is  valid  and  binding  on  the  parties. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  68 ;   Dec.  Dig.  <S=>22.] 

2.  Chattbl  Mobtoaoes  ^=>138(1) — Riqbts  ot 
mobtoaqee— bxectdtion  fubchabeb. 

Property  including  a  mule  was  mortgaged 
to  secure  future  advances  to  make  a  crop. 
Thereafter  the  mule  was  sold  under  execution 
against  debtor.  At  that  time  the  remaining 
property  was  more  than  sufficient  to  discfaai-ge 
any  advances  made.  The  mortgagee  continued 
to  make  advances  and  then  prayed  foreclosure  of 
the  mortgage  on  the  mule.  Held,  that  though 
Rev.  St.  1911,  art.  3744,  permits  a  creditor,  to 
levy  on  mortgaged  property,  yet,  as  it  provides 
sudi  levy  shall  be  subject  to  the  mortgage,  and 
as  the  mortgagee  under  penalty  of  breach  of  con- 
tract was  bound  to  continne  making  advances, 
the  mortgagee  took  priority  over  the  purchaser 
at  execution  sale. 
(Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

Siges,  Cent.  Dig.  «  228,  229,  231-236;    Dec. 
ig.  <8=3l38(l) ;    Mortgages,  Cent.  Dig.  {  325.] 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  the  Ixw  Sprinkle  Mercantile 
Comiiany  against  E.  Hause  and  Arthur  Cobb. 
From  a  judgmmt  for  the  last-named  defend- 
anC,  plainttfC  appeals.  Reversed,'  and  re- 
manded. 

Morrison  &  LewDs,  of  Cameron,  for  appel- 
lant Chaoibers  '&  Baskin,  of  Cameron,  for 
appellee. 

RICE,  J.  Appellant,  a  private  corporation, 
brought  this  suit  against  appellee  Hause  to 
recover  a  balance  on  a  note  and  to  foreclose 
its  mortgage  on  certain  mules  and  other  per- 
sonal property  secured  thereby,  and  against 
Arthur  Cobb,  on  the  ground  that  he  had  con- 
verted one  of  the  mules  so  mortgaged  to  his 
own  use,  praying  a  foreclosure  against  him 
on  said  mule.  John  M.  and  J.  D.  Hefley 
Company,  a  private  corporation,  intervened, 
alleging  that  It  had  purchased  the  mule  In 
question  at  execution  sale  against  E.  Hause 
and  had  sold  it  to  Cobb,  warranting  title 
thereto.  Cobb  answered,  admitting*  his  pos- 
session of  the  mule  in  controversy,  having 
bought  the  same  at  said  execution  sale,  but 
claimed  that  his  title  thereto  was  superior 
to  appellant's  mortgage  lien,  because  the 
mortgage  was  given  for  future  advances,  and 
that  at  the  time  of  the  levy  of  the  execution 
appellant  bad  not  advanced  to  Hause  the  full 
amount  mentioned  therein,  but  had  only  ad- 
vanced him  the  sum  of  $45,  and  at  that  time 
the  other  property  covered  by  the  mortgage 
was  of  sufficient  value  to  have  paid  appellant 
what  Hause  then  owed  it,  and  asserted  that, 
after  notice  of  such  levy  to  appellant,  it  was 


not  protected  by  said  mortgage  as  to  future 
advances. 

There  was  a  nonjury  trial  In  which  Judg- 
ment was  rendered  in  favor  of  appellant 
against  Hause  for  the  sum  ot  $261.66  and 
interest,  with  foreclosure  on  all  of  the  mort- 
gaged property  except  the  mule  In  question, 
and  as  to  it  awarded  Judgment  in  Cobb's 
favor,  quieting  his  title  thereto,  and  decree- 
ing that  the  Hefley  Company  go  hence  with- 
out day,  from  which  Judgment  appellant  has 
prosecuted  this  appeal. 

The  facts  show  that  on  January  S,  1914, 
Hause  executed  and  delivered  to  appellant 
his  note  for  the  sum  of  ^00,  due  on  or  before 
September  16,  1014,  and  to  secure  the  same, 
as  well  as  all  other  advances  that  might  be 
made  to  him  by  appellant  during  said  term, 
he  mortgaged  to  it  his  entire  crops  of  the 
year  1914,  as  well  as  certain  stock,  including 
the  Cobb  mule,  the  mortgage  declaring  that 
it  was  given  in  order  to  secure  the  payment 
of  the  above  Indebtedness  and  the  amount  of 
such  other  advances,  whether  of  money,  mer- 
chandise, or  other  property,  that  mi^t  be 
made  to  talm  by  appellant,  or  their  assigns, 
during  the  year  1914.  This  mortgage  was 
forthwith  filed  for  record  with  the  county 
clerk  of  Milam  county. 

On  December  29,  1913,  the  Hefley  Company 
recovered  a  Judgment  against  Hause  for  $44.- 
51  and  costs  of  suit,  upon  which  an  alias 
execution  was  issued  and  levied  on  the  13th 
of  January,  1914,  by  the  sherlfC  upon  said 
mule,  and  after  legal  notice  the  same  was 
sold  at  public  auction  and  purchased  by  the 
Hefley  Company  on  the  2eth  day  of  Janu- 
ary, 1914,  the  execution  and  sale  being  in  all 
respects  r^ular.  On  the  13tb  of  January, 
1914,  the  Hefley  Company  notifled  appellant 
that  said  mule  had  been  seized  under  execu- 
tion, at  whldi  time  Hause  was  indebted  to 
appellant  in  the  sum  of  $43.10,  which  In- 
debtedness was  Incurred  after  the  3d  of  Jan- 
uary, 1914.  Tlie  property  mortgaged  by 
Hause,  other  than  the  mule  seized  under  ex- 
ecution, was  on  January  3d,  and  la  now, 
amply  sufllcient  tio  satisfy  the  siun  of  $43.10, 
then  due  by  Hause  to  appellant ;  but  the  bal- 
ance of  the  mortgaged  property  which  re- 
mained on  hand  when  Judgment  was  render- 
ed in  behalf  of  appellant  was  not  sufficient 
to  satisfy  same.  The  Hefley  Company  pur- 
chased said  mule  at  the  execution  sale  and 
thereafter  sold  it  to  Arthur  Cobb. 

The  appellant  brought  this  suit  against 
Hause  during  the  February  term,  1914,  of 
the  county  court,  and  Hause  filed  his  appear- 
ance thereto  at  said  tenn.  The  court  found 
that  when  the  mortgage  was  given  on  the 
3d  of  January,  1914,  appellant  agreed  to  fur- 
nish Hause  supplies  to  make  his  crop  for 
that  year,  and  that  after  said  levy  and  execu- 
tion sale  the  appellant  did  proceed  to  fur- 
nish Hause  the  further  sum  of  $522.47  in  sup- 
plies to  enable  him  to  make  and  harvest  said 
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crop,  and  that  all  the  payments  by  Hause  to 
appellant  thereon  were  the  proceeds  of  said 
crop  which  had  been  begnn  by  Hanse  before 
the  levy  of  said  execution ;  and  further  found 
that  such  supplies  were  necessary  to  enable 
Eause  to  make  the  crop,  and  that  he  could 
not  have  made  It  without  said  advances ;  but 
It  further  found  that  If  appellant  had  Im- 
mediately ceased  furnishing  Hause  supplies 
when  notified  of  the  levy  of  the  execution, 
there  was  enough  property  described  In  the 
flrst-mentloned  mortgage  to  have  paid  the 
debt  for  advances  which  had  been  made  up 
to  that  time.  It  was  likewise  shown  that  B. 
Uause  was  totally  Insolvent,  and  that  the 
mortgaged  property  was  not  sutBdent  to  sat- 
isfy appellant's  debt 

[1, 2]  By  its  first  assignment  appellant  urg- 
es that  the  court  erred  in  failing  to  award 
it  a  foreclosure  of  Its  mortgage  on  the  mule 
in  question,  for  the  reason  that  the  same 
was  acquired  and  forthwith  duly  recorded 
before  the  levy  of  the  execution  under  which 
Cobb  claimed,  when  the  value  of  the  property 
subject  to  his  mortgage  was  insufficient  to 
pay  its  debt,  insisting  by  Its  proposition 
thereunder  that' when  it  and  Hause  entered 
into  the  agreement  whereby  it  bound  itself 
to, furnish  him  supplies  for  the  year  1914, 
In  order  to  enable  him  to  make  a  crop,  and  as 
security  for  ew±.  contemplated  advances,  he 
gave  am>ellant  a  mortgage  on  certain  stock, 
each  party  had  a  right  to  demand  of  the 
other  compliance  therewith;  and  a  third 
party,  at  a  later  date  and  before  the  expira- 
tion of  the  contract,  could  not,  by  levying  ex- 
ecution on  such  mortgaged  property  and  giv- 
ing notice  thereof,  deprive  appellant  of  the 
right  to  make  further  advances  under  its 
mortgage,  with  the  right  to  look  to  the  mort- 
gaged property  as  security  therefor.  While 
the  contention  of  appellee  is  that  appellant, 
after  the  notice  of  the  levy  was  given  it,  had 
no  right  to  make  further  advances  to  Hause, 
and  if  it  did,  was  not  protected  by  the  mort- 
gage. 

Both  of  these  contentions  find  support  In 
the  authorities.  In  this  state  it  is  no  longer 
an  open  question  that  a  mortgage  may  be 
given  to  secure  future  advances.  See  Frei- 
berg v.  Magale,  70  Tex.  116,  7  S.  W.  684.  The 
court  found  that  appellant  agreed  to  furnish 
Hause  during  the  year  1914  all  advances  and 
supplies  necessary  to  enable  him  to  make  a 
crop  for  said  year,  and  that  it  had  furnished 
such  advances  and  supplies.  Under  said 
agreement  was  it  protected  in  so  doing?  Its 
mortgage  was  duly  executed  and  forthwith 
recorded  prior  to  the  levy.  In  Jones  on 
Mortgages,  voL  1,  S  873,  it  is  said: 

"The  rule  that  a  mortgage  for  definite  ad- 
vances has  priority  in  all  cases  has  strong  sup- 
port in  recent  discoaaions.  Notwithstandine  all 
the  distinctions  and  refinements  which  have  been 
introduced  into  the  law  of  this  subject  by  the 
many  conflicting  adjudications  upon  it,  there  is 
strong  reason  and  authority  for  the  rule  that  a 
mortgage  to  secure  future  advances,  which  on 
its  face  gives  information  enough  as  to  the  ex- 


tent and  pnrpose  of  the  contract,  so  that  any  one 
interested  may  by  ordinary  diligence  ascertain 
the  extent  of  the  incumbrance,  whether  the  ex- 
tent of  the  contemplated  advances  be  limited  or 
not,  and  whether  the  mortgagee  be  boand  to 
make  the  advances  or  not,  will  prevail  over  the 
supervening  claims  of  purchasers  or  'creditors, 
as  to  all  advances  made  within  the  term  of  audi 
mortgage,  whether  made  before  or  after  the 
claims  of  such  porchasers  or  creditors  arose,  or 
before  or  after  the  mortgagee  had  notice  of  them. 
If  the  mortgage  contains  enough  to  show  a  con- 
tract between  the  parties,  that  it  is  to  stand  as 
a  security  to  the  mortgagee  for  such  indebtedness 
as  may  arise  from  the  future  dealings  between 
the  parties,  it  is  suflSdeot  to  put  a  purchaser 
or  incumbrancer  on  inquiry,  and  if  he  fails  to 
make  it,  he  is  not  entitled  to  protection  as  a 
bona  fide  purchaser.  Such  a  mortgage  is  con- 
sidered as  good  against  subsequent  incumbrances 
to  the  full  amount  of  the  advances  provided  for, 
and  the  mortgagee  is  held  to  have  a  tight  to  rely 
upon  it,  and  to  make  such  advances  without  re- 
gard to  what  other  incumbrances  may  afterwards 
have  been  put  uiwn  the  property." 

To  the  same  efllect  Is  Wltczinskl  v.  EJver- 
man,  51  Miss.  841 ;  5  Baling  Case  Law,  pp. 
420,  421,  i  51;  Divver  v.  McLaughlin,  2 
Wend.  (N.  Y.)  696,  20  Am.  Dec.  663 ;  Love- 
lace V.  Webb,  62  Ala.  271;  Cobbey  on  Mort- 
gages, voL  1,  {  143.  For  other  authorltlee 
discussing  the  subject,  see  Willis  v.  Sanger, 
15  Tex.  Olv.  App.  655,  40  8.  W.  229 ;  GrooB 
&  Co.  V.  ChltUm,  100  S.  W.  1006. 

It  would  be  an  anomaly  to  hold,  we  think. 
that  appellant,  being  bound  under  the  agree- 
ment to  furnish  Hanse  all  necessary  future 
advances  to  make  the  crop,  and  yet  say  that 
the  Hefley  Company,  by  reason  of  the  notice 
of  the  levy,  could  prevent  appellant  from  re- 
lying upon  said  mortgage  to  secure  It  for  so 
doing.  If  under  the  obligation  Imposed  by 
the  agreement  above  referred  to,  appellant  is 
bound  to  furnish  all  necessary  advances, 
thereby  giving  to  Hause  the  power  to  enforce 
compliance  therewith,  then  we  think  It  fol- 
lows that  appellant  would  have  the  legal 
right  to  enforce  Its  mortgage  on  the  property 
covered  thereby,  in  order  to  secure  audi  ad- 
vances. Being  bound  to  comply  with  its  obli- 
gation entered  into  prior  to  the  levy,  a  tbiid 
party,  such  as  the  execution  creditor  in  this 
case,  could  not  be  allowed,  by  levy  apon  the 
mortgaged  property,  to  prevent  appellant 
from  complying  with  its  contract  and  holding 
the  mortgaged  property  as  security  therefor. 

Nor  do  we  think  appellant's  right  is  in  any 
sense  restricted  or  abridged  by  reason  of  ar- 
ticle 3744,  E.  S.  1911,  which  permits  a  credi- 
tor to  levy  upon  mortgaged  property,  because 
such  statute  provides  that  such  levy  and  sale 
must  be  subject  to  said  mortgage.  This,  we 
take  it,  means  it  must  be  subject  to  the  mort- 
gage In  all  respects,  so  that  the  purchaser 
must  be  held  to  take  the  property  subordi- 
nate to  the  right  already  fixed  by  the  mort- 
gage. In  the  instant  case  Hause,  we  think, 
by  vlrtne  of  the  agreement,  had  the  right  to  de- 
mand a  compliance  with  its  terms,  and  require 
appellant  to  furnish  all  supplies  that  might 
be  necessary  to  enable  him  to  make  a  crop 
during  the  year  1914 ;  and  that  a  Cailnre  so 
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to  do  on  tbe  part  of  appellant  would  have 
given  him  a  right  of  action  for  breach  of 
contract;  and,  so  believing,  we  bold  that  it 
was  appellant's  duty  under  the  law,  irrespec- 
tive  of  such  levy  and  notice,  to  continue  to 
furnish  supplies  to  Hause  in  accordance  with 
the  terms  of  the  agreement ;  and,  having  done 
so,  as  found  by  the  court,  it  was  entitled  to 
a  foreclosure  on  all  the  property  mortgaged 
to  secure  it  in  so  doing,  for  whidi  reason  we 
hold  that  the  court  erred  in  failing  to  render 
judgment  In  Its  behalf  foreclosing  the  mort- 
gage on  the  mule. 

We  therefore  reverse  the  Judgmoit,  and  re- 
mand the  case  for  a  new  trial  not  Incon- 
sistent with  the  views  herdn  expressed. 

Reversed  and  remanded. 


PATTERSON  et  aL  v.  KIRKPATRICK  et  al. 

(No.  1589.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  15,  1916.    Rehearing  Denied 

Match  28,  1916.) 

1.  Bbokebs  ^=978  —  Bbal  Estate  Bbokkbs 
—Right  to  CoiauasioN  in  Monet. 

Where  landowners,  employing  realty  bro- 
kers to  sell  their  property,  contracted  to  pay 
such  brokers  a  commission  io  cash  if  thev  se- 
cured a  purchaser  for  cash,  and  in  the  purchase- 
money  notes  if  the  sale  should  be  on  credit,  and 
such  brokers  sold  for  notes,  which  the  land- 
owners thereafter  sold  to  a  third  person,  such 
•ale,  though  the  owners  intended  to  repurchase 
the  notes  and  deliver  them  to  the  brokers,  ren- 
dered the  owners  liable  in  assumpsit  for  the 
brokers'  commissiMt  in  money,  since,  where  a 
debtor  fails  to  abide  a  stipulation  to  deliver  a 
specific  article,  the  neglect  or  omission  operates 
to  make  the  original  promise  to  pay  compensa- 
tion an  absolnte  engagement  for  uie  payment 
of  money. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent.  DiK.  S  09;  Dec.  Dig.  €=978.] 

2.  Bbokkbs  $=»89— Reai,  Estate  Bbokebs— 
Right  to  Commission  in  Monet. 

Realty  broken,  who  contracted  with  land- 
owners to  sell  for  a  commission  payable  in  the 
purcbase-money  notes  if  such  were  taken,  to 
whom  the  landowners,  after  sale  on  credit,  ten- 
dered the  commission  in  notes,  which  were  re- 
fused, were  not  entitled  to  recover  a  money 
judgment  for  commission, 

[Ed.  Note.— For  other  caRes,  see  Brokers,  Cent 
Dig.  I  130;   Dec.  Dig.  <8=>89.] 

Appeal  from  mil  County  Court;  J.  D. 
Stephenson,  Judge. 

Suit  by  T.  B.  Patterson  and  others  against 
Lee  Kirkpatrick  and  others.  From  a  judg- 
ment for  deftodants,  plaintiffs  appeaL  Judg- 
ment reversed  and  rendered  for  plaintiffs. 

The  aiHPdiaitta,  feal  estate  brokers,  sued 
the  awellees  to  recover  reasonable  com- 
missions for  services  rendered  in  eCCecting  the 
sale  and  exchange  of  two  tracts  of  land. 
The  appellees  pleaded,  as  material  to  state, 
that  it  was  agreed  and  understood  "that  any 
commission  earned  or  rec^ved  by  the  plain- 
tiffs upon  said  transaction  would  be  collect- 
ed out  of  the  proceeds  of  the  notes  received 
in  the  transaction,  and  that  defendants  have 


never  denied  the  plaintiffs'  right  to  collect 
their  commission  out  of  said  notes,  but  deny 
any  agreement  to  pay  them  any  commission, 
or  obligate  themselves  to  do  so,  in  any  other 
way."  The  appellants,  by  supplemental  pe- 
tition, averred  that  appellees  bad  sold  and 
disposed  of  the  notes  received  as  a  part  of 
the  consideration  for  the  exchange  of  the 
lands,  and  were  estc^ped  from  now  claiming 
and  asserting  that  they  are  not  liable  in  mon- 
ey for  the  commissions.  Appellees  made  re- 
ply that  they  had  tendered  and  offered  to  de- 
liver the  notes  to, appellants  in  discharge  of 
the  debt,  and  that  they  had  refused  them^ 
and  that  thereafter  appellants  bad  disposed 
of  them,  but  were  able  to  secure  their  re- 
turn and  deliver  and  transfer  them  In  fur- 
therance of  the  agreement. 

The  evidence  establishes  that  appellees  list- 
ed two  separate  tracts  of  land  with  appel- 
lants Pattereon,  Deal  &  Turk  for  sale  or 
trade,  and  that  they  found  a  separate  pur- 
(diaser  for  each  tract.  The  land  did  not  sell 
for  cash.  The  purchasers  assumed  the  mort- 
gage Indebtedness  then  against  the  land,  and 
executed  notes  for  the  difference,  except  In 
the  91-acre  tract  there  was  also  paid  $100 
cash.  According  to  the  evidence  of  appel- 
lants, they  were  to  be  piUd  for  their  serv- 
ices a  reasonable  commission  In  cash,  and 
appellees  had  paid  them  only  $20.  Appel- 
lants testified,  and  It  was  not  disputed,  that 
a  reasonable  commission  on  the  190^-acre 
tract  was  $693,  and  a  reasonable  commlsslcm 
on  the  91-acre  tract  was  $296.75,  less  the  $20 
paid.  The  appellees  did  not  dispute  the 
fact  that  appellants  rendered  the  services  In 
disposing  of  the  land,  but  claimed  that  the 
agreement  respecting  compensation  was : 

"If  the  land  sold  for  money,  we  would  pay  the 
commission  in  money ;  if  it  sold  on  credit,  they 
(appellants)  would  have  to  take  part  of  the  notes 
which  we  received  in  payment  of  the  land." 

The  jury  made  the  flndinga,  on  special 
issues,  that  appellees  agreed  to  pay  appel- 
lants a  reasonable  commission  "out  of  the 
proceeds  of  sale  if  by  notes  commission  In 
said  notes,"  and  that  the  aggregate  amount 
of  $968.75  as  claimed  by  appellants  was  a 
reasonable  amount  It  ai^iears  that  appel- 
lees tendered  and  offered  to  deliver  to  the  ap- 
pellants part  of  the  notes  obtained  on  each 
tract  as  payment  of  the  debt  owing  them, 
but  that  the  appellants  refused  to  accept 
same.  After  aweUants  refused  or  declined 
to  take  tne  notes  as  pay,  the  appellees,  ac- 
cording to  the  undisputed  evidence,  sold  to  a 
third  person  the  notes  obtained  on  the  sale 
of  the  199 V^ -acre  tract  It  does  not  appear 
that  the  appellants  have  sold  and  do  not  own 
the  notes  obtained  on  the  sale  c^  the  91-acre 
tract  It  does  not  appear  whether  or  not  the 
land  notes,  or  any  of  them,  are  due  and  pay- 
able. The  sale  of  the  91-acre  tract  was  s 
separate  and  distinct  transaction,  it  a[^>ears, 
from  the  sale  of  the  199%-acre  tract. 
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The  court  rendered  Judgment  on  the  ver- 
dict In  favor  of  appellees. 

Wear  &  Frazler,  of  Hlllsboro,  for  appel- 
lants. Morrow  &  Morrow,  of  Hillflboroi  for 
anpelleea. 

UBIYT,  3.  (after  stating  the  facts  as  above). 
[1]  According  to  the  evidence,  the  only  con- 
troversy between  the  parties  was  respecting 
the  mode  of  payment  of  the  commissions 
earned  by  appellants  In  effecting  the  sale. 
The  juiy  made  the  finding  that  It  was  the  un- 
derstanding of  tibe  parties  that  aK>elleea 
might  malce  payment  of  the  compensation 
for  the  services  of  appellants  In  notes  ob- 
tained as  consideration  for  the  sale  of  the 
lands.  And  the  evidence  conclusively,  even 
admittedly,  shows  that  appellees  bad  sold 
and  delivered  to  a  third  person  all  the  notes 
obtained  from  the  sale  of  the  199%-acre  tract. 
The  fact  of  the  sale  by  appellees  of  the  notes 
mentioned  has  the  legal  effect  attadilng,  it  l8 
believed,  of  making  the  contract  of  the  par- 
ties, respecting  the  sale  of  the  199%-acre 
tract,  payable  in  money.  It  is  the  rule  that, 
where  the  debtor  fails  to  abide  the  stipula- 
tion to  deliver  the  e^>ecific  article,  the  neglect 
or  omission  operates  to  make  the  original 
promise  to  pay  compensation  an  absolute  en- 
gagement for  the  payment  of  money.  Baker 
V.  Todd,  6  Tex.  274,  55  Am.  Dec.  775 ;  Cheval- 
ller  V.  Burford,  1  Tex.  603;  Deel  v.  Berry, 
21  Tex.  463,  73  Am.  Dec.  236;  Ward  &  Mar- 
tin V.  Lattlmer  et  aL,  2  Tex.  245;  Grant  t. 
Burleson  et  al.,  38  Tex.  214;  Short  v.  Aber- 
natby,  42  Tex.  94;  Roberts  v.  Beatty,  2  Pen. 
&  W.  (Pa.)  63,  21  Am.  Dec.  410.  And  npon 
the  fact  of  sale  of  the  notes  being  a  legal 
default  the  appellants  were  entitled  to  de- 
mand money  and  receive  It  on  their  petition 
in  assumpsit  for  services  rendered.  The  pur- 
pose and  intention  of  appellees  to  repurchase 
the  notes  and  deliver  them  to  appellants 
would  not  avail  as  a  defense  against  a  mon- 
eyed Judgment,  for  by  the  sale  appellees 
lost  the  right  to  make  i>ayment  in  notes,  and 
such  right  would  not  be  restored  except  by 
express  consent  of  appellants. 

[2]  It  not  appearing,  though,  that  appel- 
lees have  sold  the  notes  obtained  for  the  91- 
acre  tract,  and  it  appearing,  as  it  does,  that 
they  have  tendered  them  on  the  compensa- 
tion owning  for  that  particular  sale,  the 
right  of  appellees  to  pay  such  demand  In 
notes  and  not  money  would  continue,  and 
consequently  appellants  would  not  be  enti- 
tled to  recover  a  moneyed  judgment  in  this 
case  for  the  sale  of  the  91-acre  tract 

The  Judgm^it  Is  reversed  and  here  render- 
ed In  favor  of  appellants  for  $693,  and  this 
Judgment  to  be  without  prejudice  to  enforce 
rights  if  l^aUy  necessary,  respecting  the 
agreement  for  compensation  for  sale  of  the 
91-acre  tract  The  appellees  will  pay  all 
costs. 


ALAMO  AUTO  SALES  OO.  ▼.  HBRMS. 
(No.  6627.) 

(Court  of  CSivll  Appeals  of  Texas.    San  Antonio. 
March  15,  1916.    On  Motion  for  Re- 
hearing, April  12,  1916.) 

1.  Sales  ®=>38(1)  —  Bttyeb's  Right  to  Rk- 
bcini) — injubt. 

Where  tlje  purchaser  of  a  motor  truck 
failed  to  show  injury  by  fraud,  If  any,  in  the 
seller's  representationa  as  to  the  capacity  of  the 
truck,  he  was  not  entitled  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Soles,  Cent 
Di^.  I  65;   Dec.  Dig.  «=38(1).] 

2.  Sau:b  «=>126(1)— BmncB's  Aonoir  to  Rb- 

BOIND— TiMB. 

The  buyer  of  an  auto  truck,  even  if  the 
seller  fraudulently  represenited  its  capacity, 
after  uaing  it  for  six  or  seven  months  and  negli- 
gently and  redtlessly  injuring  it,  had  no  right 
to  rescind  the  contract  of  purchase. 

riSd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i§  313,  316;  Dec.  Dig.  <S=»126(1).] 

3.  Sales   ■3=»52(7)— Btjteb's  Acnow  to  Rk- 
SCIND — Vkedict. 

In  a  suit  to  rescind  an  «ecuted  contract 
for  the  purchase  of  a  motor  truck  on  the  ground 
of  the  seller's  misrepresentations  as  to  its  ca- 
pacity, verdict  for  plaintiiC  held  without  sup- 
port in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  140-144;  Dec.  Dig.  «=»52(7).] 

Appeal  frmn  District  Court,  Bexar  County; 
W.  F.  EzeU,  Judge. 

Suit  by  Chris  Herms  against  the  Alamo 
Auto  Sales  Ciompany.  Judgment  for  idaln- 
tlff,  and  defendant  appeals.  Reversed,  and 
judgment  rendered  for  defendant 

Terrell,  Walthall  ft  Terrell,  of  San  An- 
tonio, for  appellant 

FLY,  a  J.  This  is  a  suit  to  rescind  a  con- 
tract of  purchase  of  a  motor  tiuxHs.  brought 
by  appellee  against  appellant  and  for  the 
cancellation  of  six  notes  aggregating  $650. 
and  to  recover  $900  already  paid  on  the  pur- 
chase price  of  the  trutdc  The  ground  of  re- 
scission vras  that  the  truck  was  represented 
to  be  a  one-ton  truck,  and  would  with  safety 
and  ease  carry  3,000  pounds,  and  that  the 
representation  was  false.  The  cause  was 
submitted  on  special  issues  to  a  Jury,  and  <m 
the  answers  thereto  Judgment  was  rendered 
that  appeUee  recover  of  appellant  $900,  less 
the  sum  of  $111.90,  with  6  per  cent  interest 
for  the  cancellation  of  the  notes  and  a  chat- 
tel mortgage  on  the  truck.  The  truck  was 
adjudged  to  appellant.  The  effect  of  the 
Judgment  was  a  rescission  of  the  entire  con- 
tract 

The  evidence  shows  that  app^ee  bought  a 
motor  truck  trom  appellant  under  represen- 
tation that  It  was  a  one-ton  track.  A  num- 
ber of  the  notes  given  tot  the  purchase  mon- 
ey were  paid,  and,  after  using  the  truck  for 
seven  months  or  more.  It  was  then  concluded 
by  the  appeUee  that  he  would  rescind  the 
sale.  The  truck  was  bought  on  February  4, 
1916,  and  he  used  it  until  August  when  be 
broke  a  spindle  and  carried  it  to  the  shop  of 
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appellant  AppeUee  never  contemplated  a 
readsedon  of  the  contract  nntll  ai^)dlant  re- 
fused to  allow  him  to  take  the  truck  from 
the  shop  until  he  paid  a  certain  account.  He 
stated: 

"If  I  could  have  agreed  with  them  on  the 
open  account,  I  would  have  taken  the  car  out. 
I  would  know  exactly  then  what  I  could  haul 
on  it,  2,000  pounds." 

The  evidence  showed  beyond  controversy 
that  the  rescission  was  sought  becaase  ap- 
pellee did  not  want  to  pay  his  account  to  ap- 
pellant This  he  stated  time  and  again  in 
his  testimony.    He  stated: 

"I  was  told  that  I  would  get  a  ton  truck,  and 
it  did  have  that  The  truck  pulled  2,600  pounds 
aU  right" 

There  was  no  evidence  tending  to  show 
that  the  tru<*  would  not  transport  all  that 
appellant  represented  that  it  would.  Appel- 
lee testified  that  it  would  haul  as  much  as 
8,000  pounds. 

It  was  alleged  in  the  petition: 

"That  prior  to  and  at  the  time  of  the  sale  to, 
and  purchase  by,  this  plaintiff  of  said  truck,  the 
defendant  acting  through  its  duly  authorized 
agents  and  representatives,  represented  to  this 
pTaintiff  that  the  said  truck  was  a  one-ton  truck. 
That  this  plaiDtiff  explained  to  the  agents  of 
said  defendant  the  purposes  and  uses  which  his 
business  required  and  demanded  the  truck 
should    serve,    and    as    an   inducement   to   this 

Slflintiif  to  purchase  and  take  the  truck,  which 
e  did  purchase  and  take,  the  said  defendant 
through  its  said  representatives,  and  who  were 
by  it  fully  authorized,  and  who  were  acting  in 
the  apparent  scope  of  th^r  authority,  represent- 
ed to  this  plaintiff  that  the  truck  was  rated  as 
a  one-ton  truck,  but  that  it  would,  with  safety 
and  ease,  carry  3,000  pounds." 

The  testimony  of  appellee  showed  that  the 
truck  was  rated  as  a  one-ton  truck,  and  that 
It  would  carry  8,000  pounds.  While  he  stat- 
ed that  the  catalogue  showed  that  the  maxi- 
mum capacity  of  the  truck  was  2,000  pounds, 
be  never  objected  to  it  on  account  of  its  lack 
of  power,  but  because  he  did  not  want  to  pay 
the  account  To  escape  payment  of  the  ac- 
count he  sought  a  rescission  of  his  contract 
He  wanted  a  truck  that  would  haul  20  cans 
of  milk,  and  he  did  not  testify  that  the  truck 
failed  to  liaul  that  number  of  cans.  He  ob- 
tained exactly  what  he  contracted  for. 

[1]  If  there  had  been  any  fraud  in  the  rep- 
reaentation  as  to  the  capacity  of  the  truck, 
the  evidence  failed  to  show  that  appellee  was 
Injured  thereby,  and  he  would  not  on  a  mis- 
representation which  did  not  damage  him  be 
entitled  to  rescind  the  contract  Lemmon  v. 
Hanley,  28  Tex.  226 ;  Bremond  v.  McLeaji,  46 
Tex.  17;  Moore  v.  Cross,  87  Tex.  557,  29  S. 
W.  1051. 

[2]  If  the  testimony  had  shown  that  there 
was  fraad  in  the  representations  as  to  the 
truck.  It  cannot  be  said  that  appellee,  after 
using  the  truck  for  six  or  seven  months,  and 
had  injured  the  vehicle  very  much,  would 
have  the  right  to  go  into  a  court  of  equity 
and  demand  a  rescission.  He  made  no  offer 
to  reimburse  appellant  for  the  use  of  the 


machine  and  for  the  injuries  recklessly  and 
negligently  inflicted  on  it 

[3]  The  time  that  f^peUee  nsed  the  truck 
before  offering  to  return  it  was  utterly  un- 
reasonable if  he  had  discovered  any  fraud  at 
or  near  the  time  when  he  purchased  it  He- 
found  nothing,  however,  at  fault  with  the 
power  of  the  truck,  which  hauled  any  and  all 
things  he  desired  to  transport,  and  there  la 
not  one  word  of  testimony  that  t«ids  to  show 
that  the  truck  would  not  dp  everything  that 
appellant  said  it  would.  It  was  only  after 
the  amount  of  the  account  was  demanded-of 
him  that  he  obtained  a  catalogue  and  ascer- 
tained that  it  stated  that  the  truck's  moving 
capacity  was  from  1,500  to  2,000  pounds.  It 
in  no  way  contradicted  the  representation 
that  the  car  was  a  one-ton  truck.  Appellee 
testifies  that  it  would  transport  more  than  a 
ton.  He  obtained  all  he  contracted  for,  and 
his  contract  will  not  be  rescinded.  There 
was  an  utter  absence  of  testimony  to  sustain 
the  answers  of  the  Jury,  and  a  verdict  should 
have  been  Instructed  for  appellant 

The  Judgment  is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit,  and  that  appellant  recover  of  ap- 
pellee the  sum  of  $844.06,  with  interest  at  8 
per  cent  per  annum  on  $770  of  tiiat  amount 
from  January  17, 1915,  and  at  6  per  cent  per 
annum  on  the  sum  of  174.08,  being  the 
amount  of  the  open  account  from  the  same 
date,  and  all  costs  in  this  behalf  expended. 

On  Moti<m  for  Rehearing. 

The  Judgment  on  the  open  account  will  be 
corrected  so  as  to  be  for  $111.90,  Instead  of 
$74.08,  and  a  chattel  mortgage  lien  will  be 
foreclosed  on  the  truck  in  favor  of  appellant 
Except  as  herein  mentioned,  the  Judgment 
will  remain  as  originally  rendered  by  this 
court. 


CARVER  BROS.  v.  MERRETT  et  aL* 
(No.  1556.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Jan.  31,  1916.    Rehearing  Denied 

Feb.  16, 1916.) 

1.  Vknitb  $=327— Stjtt  bt  Bora  Fidk  Holdkb 
OF   Account — Statotb. 

Under  Rev.  St.  1911,  arts.  1830,  1842,  pro- 
viding that  no  inhabitant  of  the  state  shall  be 
sued  out  of  the  county  in  which  he  has  his  domi- 
cile, except  in  certain  cases,  and  that  several 
obligors  to  any  contract  may  be  joined,  a  txHia 
fide  holder  for  value  of  an  account  could  bring 
suit  thereon  against  a  bank,  assignor  and  guar- 
antor of  the  account  jointly  with  the  parties 
primarily  liable  thereon,  in  the  county  of  the 
residence  of  the  bank,  though  the  parties  pri- 
marily liable  were  resident  elsewhere. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent 
Dig.  {  41;   Dec.  Dig.  «=»27.] 

2.  Judgment  ®=»589(2)— Bab— Recovebt  vr- 

Olt  TOBT  AND  OONTBACT. 

The  assignor  of  an  account  could  not  re- 
cover thereupon,  and  also  for  a  tort  growing 
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oat  of  the  iame  transaction,  as  it  would  consti- 
tute a  double  recovery. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  1062-1065,  1101;  Dec.  Dig.  «=> 
589(2).] 

8.  Venub  «=38— Suit  fob  C3onveb8Ioh— Stat- 
ute—"Trespass.  " 

Under  Rev.  St  1911.  art  1830,  subd.  », 
providing  that  when  the  foundation  of  a  suit 
is  some  crime,  offense,  or  trespass  for  which  a 
civil  action  in  damages  may  lie,  the  suit  may 
be  brought  in  the  county  where  such  crime,  of- 
fense, or  trespass  was  committed,  or  in  the  coun- 
ty where  the  defendant  has  his  domicile,  where 
the  agent  of  a  copartnership  converted  securi- 
ties at  Titus  county  which  the  partnership  had 
pledged  with  a  bank,  and  which  the  bank  had 
returned  temporarily  to  the  agent  for  the  spe- 
cial purpose  of  making  up  his  accounts,  the  as- 
signee of  the  bank  could  sue  the  copartnership 
in  Titus  county,  though  such  copartnership 
was  resident  elsewhere,  for  damages  for  the  con- 
version, since  a  pledgee  may  maintain  an  action 
of  trover  against  his  pledgor  for  a  conversion 
of  colIateixU  which  the  former  has  returned  to 
the  latter  for  a  special  purpose,  while  the  act 
of  the  copartnership's  agent  was  a  "trespass" 
within  the  statute;  the  taking  and  appropriat- 
ing having  been  intended,  and  not  merely  n%U- 
sent 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  17;   Dec.  Dig.  «=»8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespass.] 

4.  PLEADiNa  «=»111— Plea  oi-  Pbivilkob- 
Burden  of  Pboof. 

In  a  suit  for  conversion|  plaintiff  was 
bound  to  overcome  a  pica  of  privilege  by  proof 
that  the  conversion  was  committed  in  the  coun- 
ty of  suit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |i  234-236;   Dec.  Dig.  «=»111.] 

5.  Appeal  ard  Ekbob  4=31170(9)— Habmless 
Ebbob— Instbuction— Rule  of  Coubt. 

Under  rule  62a  of  the  Court  of  Civil  Ap- 
peals (149  S.  W.  x),  prohibiting  reversal  for 
harmless  error  in  a  suit  for  conversion,  where 
defendants  pleaded  privilege,  a  charge  technical- 
ly incorrect  in  placing  the  burden  of  proof  re- 
specting the  plea  on  the  defendants,  but  prac- 
tically putting  the  burden  of  proof  on  plaintiff, 
did  not  warrant  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4543;  Dec.  Dig.  «=> 
1170id).] 

6.  Judgment  «=32.'>6(5)  —  Support  bt  Ver- 
dict. 

In  suit  by  the  assignee  of  a  bank  which 
guaranteed  collpction  against  it  and  its  debtor, 
where,  under  the  charge  peremptorily  directing 
verdict  against  the  bank  for  plaintiff,  the  bank 
having  confessed  liability  on  its  guaranty  before 
the  jury  could  find  for  the  bank  against  the  oth- 
er defendants,  they  were  required  also  to  find 
for  plaintiff  against  both  the  btmk  and  defend- 
ants, the  action  of  the  court  in  entering  judg- 
ment for  plaintiff  against  the  defendants  other 
than  the  bank  upon  a  verdict  that  the  jury 
found  for  tile  triaintiS  on  the  merits  of  the  case 
against  the  bank,  and  further  found  for  the  bank 
against  the  other  defendants,  was  proper. 

[£id.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  J  451;  Dec.  Dig.  «=»2.'-.6(5).] 

7.  Pbinctpal  and  Agent  ®=»159(1)— Tobt  of 
Ageni^-Convebsxon. 

Where  the  agent  for  dealers  in  cotton,  act- 
ing within  the  scope  of  his  aalhority,  obtained 
from  the  bonk  with  which  they  had  been  pledg- 
ed by  the  dealers  cotton  tickets  to  make  a  list, 
and  thereafter  refused   to  drliver  possession   of 


the  tickets  to  the  bank,  the  dealers  were  Uable 
to  the  bank  for  damages  occasioned  by  the  re- 
fusal. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent  Cent  IKg.  Ii  699-606;  Dec.  Dig.  «=» 
159(1).] 

8.  Principal  and  Agent  $=>193— Liabiliit 
FOB  Agent's  Tobt— Question  fob  Jubt. 

In  suit  by  the  assignee  of  a  bank  against 
the  bank  and  cotton  dealers  whose  agent  con- 
verted from  the  bank  cotton  tickets  pledged 
by  the  dealers,  whether  the  bank  was  negligent 
in  letting  the  agent  have  access  to  the  tickets 
was  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
A^nt  Cent  Dig.  {{  721V^-726 ;   Dec  Dig.  «=» 

9.  Principal  and  Aoent  9=>193— Ijabilitt 
FOR  Agent's  Tort— Question  for  Jury. 

In  suit  by  the  assignee  of  a  bank  against 
the  bank  and  cotton  dealers  whose  agent  con- 
verted from  the  bank  cotton  tickets  pledged  by 
the  dealers,  whether  the  agent  in  securing  pos- 
session of  the  ticket^  was  acting  within  the 
scope  of  authority  actually  conferred  upon  him, 
held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  721%-726;  Dec.  Dig.  *=» 
193.] 

10.  Principal  akd  Agent  «=>99— Scope  of 
Authoritt. 

.  Where  cotton  dealers  advised  a  bank  that 
P.  would  "represent  us  in  your  city,"  the  bank 
had  the  right  to  construe  the  language  to  mean 
that  the  dealers  had  authorized  P.  to  do  every- 
thing usually,  customarily,  or  necessarily  done 
by  a  nonresident  cotton  buyer's  local  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fi  264-261;    Dec.  Dig.  «=> 

Appeal  from  District  Court,  Titos  County ; 
J.  A.  Ward,  Judge. 

Suit  by  John  Merrett  against  CJarver  Bros., 
a  copartnership,  and  another.  From  a  Judg- 
ment for  plaintiff,  the  named  defendants  ap- 
peaL    Affirmed. 

See,  also,  155  S.  W.  633,  174  S.  W.  929. 

The  suit  is  by  appellee,  Merrett,  seeking  to 
recover  the  sum  of  ^1,773.39  against  appel- 
lants, a  copartnership,  and  the  Merduints'  ft 
Planters'  National  Bank.  The  petition  al- 
leged that  Carver  Bros,  were  during  the  fall 
of  1911  cotton  merchants,  with  their  resi- 
dence and  principal  place  ot  business  in  C61- 
lln  county,  Tex.,  and  operating  and  buying 
and  selling  cotton  throughout  many  counties 
in  Texas,  including  Titus  county;  that  <mi 
September  27,  1911,  a  contract  was  entered 
into  between  Carver  Bros,  and  the  bank  by 
the  terms  of  whldi  the  bank  agreed  to  pay 
for  cotton  bought  by  them  through  their 
agent  and  representative,  and  Carver  Bros. 
agreed  and  promised  to  refund  to  the  bank 
any  and  all  sums  so  advanced,  together  with 
10  per  cent,  interest  per  annum,  and  the 
costs  of  yardage  and  welding ;  that  during 
that  season  the  bank  paid  out  !^,417.31,  in- 
cluding interest,  and  that  Carver  Bros,  had 
repaid  $66,646.28,  leaving  a  balance  of  $1,- 
773.39  still  due  the  bank;  that  the  bank 
transferred  and  sold  this  account  to  plalntlfl, 
and  guaranteed  its  payment    A  second  oount 


4=:>Por  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Ke/-Namberad  Dlsasts  sod  Inds 


Digitized  by 


Google 


Tex.) 


CARVlSIl  BROS.  V.  MEBRETT 


74S 


of  tbe  petition  alleges  substantially  tbat  the 
bank  held  as  collateral  and  as  a  pledge  to 
secure  the  payment  of  the  account  of  $1,773.- 
39  44  bales  of  lint  cotton,  property  of  Car- 
ver Bros.,  and  of  the  value  of  $45  per  bale, 
which  was  represented  by  cotton  tickets  Is- 
sued by  Hammond  &  Culver  and  in  tbe  pos- 
session of  the  bank;  that  the  agent  of  Car- 
ver Bros,  came  into  possession  of  tbe  cotton 
tickets  and  cotton  while  acting  in  the  scope 
and  apparent  scope  of  his  authority  and  in 
the  course  of  his  employment,  to  prepare 
shipping  lists,  make  reports,  and  check  tbe 
cotton,  and  after  getting  possession  of  the 
cotton  tickets  and  cotton  for  the  temporary 
purpose  such'  agent  and  Carver  Bros,  failed 
and  refused  to  return  the  same,  and  appro- 
priated and  converted  tbe  cotton  and  tickets ; 
that  this  was  done  In  Titus  county;  that  the 
bank  sold  and  transferred  this  claim  for 
damages  to  plaintiff,  and  guaranteed  Its  pay- 
ment. The  bank  by  its  answer  admitted  lia- 
bility as  a  guarantor  of  the  account  and  the 
daim  for  damages,  and  prayed  for  Jadgmoit 
over  and  against  Carver  Bros,  for  the  same 
Judgment  that  might  be  rendered  against  it 
Appellants,  Carver  Bros.,  first  answered  by 
plea  of  privilege  to  be  sued  in  the  county  of 
their  residence.  A  jury  being  demanded,  the 
plea  of  privilege  was  submitted  to  the  jury 
along  with  the  merits  of  the  case.  Subject 
to  the  plea  of  privilege  appellants  answered 
that  they  were  not  liable  for  the  44  tickets 
nor  Indebted  in  the  sum  sued  for ;  that  they 
had  received  only  1,432  bales  of  cotton  and 
cotton  tickets  from  the  bank ;  tbat  the  bank 
was  not  authorized  to  pay  for  any  cotton 
except  with  the  cotton  tidcets  attached ;  that 
the  bank  was  negligent  in  respect  to  the  cot- 
ton tickets,  causing  damages  to  appellants 
to  the  amount  sued  for;  and  in  offset.  A 
jury  rendered  a  verdict  against  appellants' 
plea  of  privilege  and  against  appellants  for 
damages. 

The  facts  proved  on  the  trial  show  that 
Carver  Broa  reside  at  FarmersvUle,  Collin 
county,  Tex.,  and  were  during  the  years  1911 
and  1912  engaged  in  buying  and  selling  cot- 
ton. In  September,  1911,  Carver  Bros,  ad- 
dressed the  following  letter  to  the  cashier  of 
the  Merchants'  &  Planters'  National  Bank 
of  Mt  Pleasant: 

"Dear  Sir:  This  will  Introduce  to  you  Mr. 
J.  W.  Pierce,  who  will  represent  us  in  your  city, 
and  we  hope  he  will  be  able  to  buy  some  cotton 
OB  the  streets  for  us,  and  we  would  like  for 
you  to  pay  for  cotton  bought  by  him  for  us  with 
tickets  attached  for  us,  and  we  will  ship  out 
and  give  yon  exchange  on  either  Sulpthnr 
Springs  or  Pittsburg.  We  do  not  know  wheth- 
er it  is  your  custom  or  not  to  figure  the  tickets 
on  street  cotton  for  the  buyer.  If  you  will  do 
this,  we  will  appreciate  it,  and  it  will  also  help 
Mr.  Pierce.  Any  favors  shown  him  will  be 
greatly  appreciated  by  us." 

The  bank  agreed  to  this  proposal,  and  en- 
tered into  an  agreement  with  Carver  Bros, 
to  the  effect  that  they  would  pay  for  such 
cotton  aa  J.  W.  Pierce  would  buy  for  tbe  ac- 
count of  Carver  Bros,  when  Pierce  placed 


with  or  caused  to  be  placed  with  tbe  bank 
tickets  issued  by  cotton  weighers  showing 
the  weight  of  the  cotton  and  the  price  to  be 
paid  therefor.  It  appears  without  dispute 
that  these  tickets  were  to  remain  with  the 
bank  as  collateral  security  for  the  money  ad- 
vanced in  paying  for  the  cotton.  Pierce  then 
began  buying  cotton  for  the  appellants,  and 
during  the  season  purchased  a  large  number 
of  bales,  all  of  which  seem  to  have  been  paid 
for  by  the  bank.  Pierce  himself  had  no  in- 
terest in  the  cotton.  In  buying  the  cotton 
his  custom  was  to  g;lve  to  tbe  seller  a  slip 
of  paper  or  ticket  on  which  was  noted  the 
weight,  price  paid,  and  the  weigher's  num- 
ber. He  also  noted  the  letters  "O.  K."  and 
signed  his  initials.  These  slips  were  pre- 
sented to  the  bank  by  the  seller,  and  the 
amount  called  for  was  paid  and  charged  to 
Carver  Bros.  It  was  Pierce's  duty  at  stated 
intervals  to  make  repoita  to  his  employers 
of  the  amount  and  quality  of  cotton  bought 
by  him.  He  was  also  expected  to  ship  out 
certain  quantities  and  grades  of  cotton  as 
directed  by  his  employers.  For  the  purpose 
of  performing  these  duties  he  was  given  ac- 
cess to  the  tickets  held  by  the  bauk.  He 
used  them  In  making  up  his  Invoices  to  be 
sent  to  bis  employers,  and  was  also  permit- 
ted to  use  them  in  maklug  out  shipping  lists, 
and,  for  tbe  purpose  of  obtaining  the  bales 
from  the  weigher,  was  allowed  to  withdraw 
the  tickets  corresponding  to  the  cotton  he 
desired  to  ship.  When  shipped  he  would  de- 
liver to  the  bank,  in  lieu  of  the  tickets  taken 
out,  bills  of  lading.  These  were  attached  to 
drafts  upon  the  purchasers;  and  in  that  way 
the  bank  was  reimbursed  for  advances  made. 
This  manner  of  doing  business  continued  un- 
til some  time  in  December,  when,  for  reasons 
not  disclosed,  Pierce  quit  tbe  service  of  the 
appellants,  and  was  succeeded  by  an  agent 
named  Walter.  Walter,  in  behalf  of  the  ap- 
pellants, in  connection  with  the  officers  of 
tbe  bank,  checked  up  the  number  of  tickets 
the  bank  bad  on  hand,  and  found  that  44  of 
them  were  missing.  The  evidence  Indicated 
that  Pierce  had  appropriated  tbe  tickets. 
Testimony  was  Introduced  by  the  bank  show- 
Ing  that  none  of  tbe  employes  who  had  ac- 
cess to  the  tickets  bad  appropriated  any  of 
them.  There  was  also  testimony  tending  to 
show  tbat  the  officers  of  the  bank  exercised 
proper  care  to  safely  keep  the  tickets,  and 
tbat  no  person  had  an  opportunity  to  appro- 
priate them  except  Pierce.  Pierce,  it  ap- 
pears, recdved  the  benefit  of  30  bales  of  the 
cotton,  and  Carver  Bros,  received  no  benefit 
therefrom  except  the  sum  of  $400  paid  by  tbe 
Insurance  company.  It  appears  that  it  was 
necessary,  in  the  handling  of  Carver  Bros.' 
cotton  at  Mt.  Pleasant,  that  certain  charges 
of  yardage,  weighing,  and  storing  should  be 
paid  for,  which  was  done  by  tbe  bank  at  the 
Instance  and  request  of  Carver  Bros.'  agent. 
The  evidence  authorized  the  findings  that 
Pierce  obtained  possessloa  temporarily  of  the 
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eotton  tickets  and  cotton  beld  as  collateral 
security  by  the  bank,  In  furtherance  of  the 
service  of  Carver  Bros.,  and  within  his  au- 
thority of  agency  so  to  do,  and  then  convertr 
ed  the  same,  and  that  the  collaterals  were 
held  by  the  bank  to  secure  a  debt  due  by 
Carver  Bros,  in  the  sum  of  $1,773.39,  and 
that  the  bank  was  not  guilty  of  negligence 
in  handling  the  tickets  or  cotton.  The  bank 
transferred  its  claim  for  damages  against 
Carver  Bros,  to  ai^>ellee,  Merrett,  who  resid* 
ed  in  Titus  county,  and  In  the  transfer  guar- 
anteed the  payment  of  the  claim. 

S.  P.  Pounders  and  3.  H.  Borford,  both  of 
Mt.  Pleasant,  for  appellants.  T.  C.  Hutch- 
ings,  of  Mt.  Pleasant,  and  L.  EX  Keeney,  of 
Texarkana,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1-3]  By  the  first,  second,  and  third  assign- 
ments of  error,  which  may  be  here  considered 
conjointly,  the  appellants  urge  that  the  le- 
gal effect  attaching  to  the  evidence  respecting 
the  ground  of  venue  is  to  deny  the  legal 
right  to  appellee,  Merrett,  to  bring  suit 
against  the  appellants  in  Titus  county,  and 
that  they  were  entitled  to  have  the  case  trans- 
ferred for  trial  to  the  district  court  of  Col- 
lin county,  the  county  of  their  residence.  It 
is  believed  that  the  assignments  must  be 
overruled.  Appellee,  Merrett,  sued  the  ap- 
pellants in  two  counts:  (1)  Upon  an  account 
for  money  advanced  and  paid  by  the  bank; 
and  (2)  for  damages  laid  in  conversion  In 
Titus  county  of  collateral  security  pledged 
to  the  bank  to  secure  the  payment  of  the 
account  The  bank  was  Joined  as  a  party, 
and  sued  as  assignor  and  g^narantor  of  both 
the  account  and  the  claim  for  damages. 
Being  a  bona  fide  holder  for  value  of  the 
account,  as  appellee  Merrett  claims  he  was, 
he  may  bring  the  suit  thereon  against  the 
Bank,  as  assignor  and  guarantor  of  the  ac- 
count Jointly  with  appellants,  who  were  prima- 
rily liable  on  the  account,  In  the  county  of  the 
residence  of  the  bank,  which  was  in  Titus 
county.  Article  1842,  R.  S.;  article  1830, 
subd.  4,  R.  S. ;  Improvement  Co.  v.  Bank, 
136  S.  W.  558,  and  authorities  there  cited. 
But  it  Is  entirely  immaterial  and  unnecessary 
to  decide  in  this  appeal,  it  Is  believed,  the 
question  of  whether  or  not  the  transfer  of 
the  account  to  appellee,  Merrett,  was  real  and 
In  good  faith  for  value,  for  the  charge  of 
the  court  did  not  permit  nor  authorize  a  re- 
covery against  appellants  upon  the  account, 
but  only  for  damages,  for  the  tort  of  conver- 
sion. And  the  charge  of  the  court  made  the 
venue  of  the  suit  in  Titus  county  dependent  up- 
on the  sole  ground  of  the  tort's  being  commit- 
ted there  and  appellants'  being  responsible 
therefor.    The  charge  in  respect  to  venue  is: 

"If  you  find  from  the  evidence  that  said  Car- 
ver Bros.,  and  each  of  them,  were  resident  citi- 
seng  of  Collin  county,  Tex.,  at  the  time  this 
suit  was  filed,  and  have  been  continuously,  and 
are  now,  and  were  not  then  nor  have  been  since 
residents  of  Titus  county,  you  will  find  for  the 


defendants  Carver  Bros.,  unless  yon  find  tot 
the  plaintiff  against  them  on  one  or  the  other 
of  the  next  following  paragraphs  of  this  charge." 

The  next  two  paragraphs  following  allowed 
venue  in  Titus  county  upon  a  finding  that  there 
was  a  conversion  of  the  collateral  security 
by  appellants  through  their  agent  and  rep- 
resentative in  Titus  county  within  the  scope 
of  the  agency,  and  upon  a  finding  that  the 
bank  did  not  negligently  permit  the  agent  to 
abstract  the  security.  The  charge  would 
therefore  seem  to  show  that  the  court  himself 
concluded  that  venue  did  not  lie  in  Titus 
county  against  the  appellants  on  the  account, 
or  that  election  was  made  by  appellee  to  rely 
for  recovery  only  upon  the  count  for  tort. 
The  appellee  may  not  recover  upon  both  the 
account  and  the  tort,  for  it  would  be  double 
recovery,  and  It  was  a  case  that  appellee 
should  elect  to  recover  upon  one  of  the 
counta  So  eliminating,  as  the  present  record 
does,  any  question  of  venue  respecting  that 
count  In  the  petition  on  simple  account  for 
money  advanced  and  paid,  the  precise  ques- 
tion would  be  whether  the  suit  was  main- 
tainable against  ai^ellants  in  Titus  county, 
as  the  proper  county  of  venue,  for  damages 
for  the  alleged  conversion  of  the  securities. 
Article  1830,  subd.  9,  allows  suits  to  be 
brought  in  the  county  "where  the  trespass 
was  committed,"  when  "the  foundation  of  the 
suit  is  some  crime,  or  offense,  or  trespass, 
for  which  a  dvll  actl<m  In  damages  may  lie." 
Jones'  Pledges  and  Collateral  Securities  (2d 
Kd.)  i  46,  lays  down  the  rule  as  follows: 

"A  pledgee  may  maintain  an  action  of  trover 
against  his  pledgor  for  a  conversion  of  collater- 
ala  which  the  former  has  returned  to  the  latter 
for  •  special  purpose.  •  •  •  After  the  spe- 
cial  and  temporary  purpose  for  which  a  pledge 
has  been  redelivered  to  the  pledgor  has  l>een  ac- 
complished, the  pledgee  may  recover  it  or  its 
value  by  action." 

See,  also,  2  Cooley  on  Torts  (3d  Ed.)  pp. 
859,  866. 

That  sufficiently  shows  that  r  dvll  action 
In  damages  may  lie  in  the  facts.  And  it  is 
believed  that  "trespass,"  as  .meant  by  the 
statute  and  defined  by  the  cases,  indudes  the 
act  of  conversion  here  present  Hill  v.  Kim- 
ball, 76  Tex.  210, 13  S.  W.  59,  7  L.  B.  A,  618; 
Bicker  T.  Shoemaker,  81  Tex.  22,  16  S.  W. 
645;  Ward  t.  Odem,  163  S.  W.  634.  In 
a  conversion  the  taking  and  appropriating 
are  intended,  and  not  merely  negligent  And 
withholding  lawful  possession  of  the  pledgee 
Is,  while  it  continues,  an  injury  by  forces 
constituting  it  a  trespass  on  possession  of 
the  owner.  2  Cooley  on  Torts  (3d  Ed.)  p. 
839.  Thus  all  the  elements  of  a  "trei^Miss," 
as  defined,  are  present  and,  further,  the 
criminal  statutes  make  punishable  the  taking 
and  appropriating  of  property  pledged  from 
the  pledgee  entitled  to  possession.  Articles 
1336,  1336,  1382,  Cr.  SUt  of  1911.  Conse- 
quently, If  "tre^Mss,"  as  used  In  the  statute, 
could  only  be  regarded  as  comprehending 
matters  legally  kindred  to"ott&iM  or  crime." 
which  are  the  words  associated  with  it  in 
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tbe  sentence,  the  conyerslon  bere  by  the 
spent  would  be  within  tbe  class  of  "treqiasB" 
intended  by  the  statute  pertaining  to  venne. 
This  would  be  In  line  with,  rather  than  oi>- 
poeed  to,  the  rule  of  construction  followed  in 
Banlc  T.  Hanka,  104  Tex.  320,  137  S.  W.  1120, 
Ann.  Cas.  1914B,  368.  It  Is  quite  true  that 
tbe  appellants  themselTes  could  not  be  held 
criminally  responsible  for  the  trespass  here. 
But  appellants,  acting  through  an  agent,  were, 
in  legal  principle,  bound  to  see  that  no  one 
suffered  legal  injury  through  the  agent's 
wrongful  act  done  In  their  service  within 
tbe  scope  of  the  agency.  Tbe  agent  commit- 
ted the  act  and  wrong  In  Titus  county.  Tbe 
Injury  done  to  appellee  and  the  bank  by  tbe 
act  or  wrong  was  In  Titus  county.  And  upon 
the'  ground  of  being  made  legally  chargeable 
with  the  conduct  of  tbelr  agent,  acting  within 
the  real  or  apparent  scope  of  his  authority, 
the  appellants  could  be  sued  for  the  damages, 
It  is  thought,  in  the  county  where  the  tres- 
pass was  committed.  Connor  v.  Saunders, 
9  Tex.  Civ.  App.  56,  29  S.  W.  1140;  Wetteiv 
mark  v.  Campbell,  93  Tex.  617,  56  S.  W.  331. 
The  question  of  whether  the  act  was  commit- 
ted by  the  agent  within  either  the  real  or 
tbe  apparent  scope  of  his  authority  was  a 
matter  of  ultimate  decision  here  for  tbe  jury, 
and  their  finding  that  it  was  In  either  respect 
would  fix  venue  on  the  principal  where  the 
trespass  was  committed. 

[4,  S]  While  the  charge  was  not  technically 
correct  in  placing  tbe  burden  of  proof  respect- 
ing the  plea  of  privilege  on  the  appellants 
(Holmes  v.  Coalson,  178  S.  W.  628),  yet,  it 
is  concluded,  the  error  does  not  in  tbe  rec- 
ord warrant  reversal;  for  tbe  charge  prac- 
tically put  the  burden  of  proof  on  tbe  plain- 
tiff. The  charge  required,  the  jury  to  find  for 
appellants  on  their  plea  "unless  you  find  for 
plaintiff  on  one  or  the  other  of  the  next 
following  paragraphs."  Rule  62a  (149  S. 
W.  X). 
[(]  The  verdict  of  tbe  jury  reads: 
"We,  the  jury,  find  for  the  plaintiff  on  the 
merits  of  tbe  case  against  the  defendants  Mer- 
chants' &  Planters'  National  Bank  to  the 
amount  of  $1,773.39.  We  further  find  for  the 
said  Merchants'  &  Planters'  National  Bank 
over  against  Carver  Bros,  to  the  amount  of  $1,- 
20&77." 

Tbe  point  is  made  by  proper  assignments 
that  tbe  verdict  did  not  authorize  a  judg- 
ment In  favor  of  plaintiff,  Merrett,  against 
C!arva'  Bros,  as  was  entored  by  tbe  court. 
Tbe  manner  in  which  tbe  issues  were  sub- 
mitted and  the  jury  directed  the  verdict  nec- 
easarily  Involved  a  finding  on  the  liability  of 
iU)peIlant8  in  favor  of  appellee,  and  should 
be  so  construed.  Tbe  cbarge  peremptorily 
directed  the  jury  to  return  a  verdict  against 
tbe  bank  In  favor  of  api>ellee.  This  was  prop- 
er becanse  the  bank  confessed  liability  on  its 
guaranty  of  the  claim  for  damages  assigned 
by  It  to  plalntlfL  And  the  cbarge  farther 
directed  the  jury  as  follows: 

"If  you  find  for  the  plaintiff  on  the  merits  of 
the  caae  against  the  defendant  Merchants'   & 


Planters'  National  Bank  and  defendant  Carver 
Bros.,  you  will  further  find  for  the  bank  against 
Carver  Bros,  the  amount  so  found  and  stated 
in  your  verdict" 

Thus  before  the  jury  could  find  tor  tbe 
bank  against  the  appellants  they  must  also 
find  for  plaintiff  agtdnst  both  the  bank  and 
appellants.  And  finding,  as  tbe  jury  did,  that 
appellants  were  liable  to  the  bank,  necessa- 
rily Includes  In  the  verdict  a  finding  of  fact 
that  appellants  were  liable  in  damages  for  the 
tort  The  appellants  being  primarily  liable, 
and  the  bank  having  assigned  and  guaranteed 
to  plaintiff  the  claim  for  damages,  as  shown 
by  the  pleadings  and  charge,  the  finding  of 
fact  that  appellants  owed  tbe  bank  damages 
in  the  sum  found  legally  operated  to  be  a 
finding  of  liability  in  favor  of  plaintiff.  A 
like  contention  based  on  a  similar  verdict 
was  overruled  in  McKenzle  v.  Barrett,  43 
Tex.  av.  App.  451,  98  S.  W.  229;  and  we 
see  no  reason  wby  a  different  ruling  should 
be  made  In  this  case.  The  instant  question 
is  not  analogous  to  the  cases  cited  by  ap- 
pellants. A  verdict  against  a  partnership 
authorizes  a  judgment  against  the  members 
thereof  that  have  been  cited  or  answered. 

[7-U]  If  Pierce,  acting  within  the  scope  of 
his  authority  as  the  agent  of  appellants, 
obtained  possession  of  the  cotton  ti<^ets  for 
the  purpose  of  making  a  cotton  list,  and 
thereafterwards  refused  to  deliver  possession 
of  the  tickets  to  the  bank,  appellants,  we 
conclude,  would  be  liable  to  the  bank  for 
damages,  and  consequently  appellee  for  dam- 
ages occasioned  by  such  refusal.  Tbe  pos- 
session of  the  tickets  by  Pierce  under  these 
circumstances  would  legally  operate  to  be  the 
equivalent  of  the  possession  of  appellants, 
and  Pierce's  refusal  to  return  them  to  the 
bank  would  be  tbe  equivalent  of  appellants' 
refusal  to  do  so-  And  it  is  not  thought,  as 
appellants  insist,  that  it  conclusively  appears 
that  Pierce,  in  securing  possession  of  the 
tickets,  was  not  acting  within  the  scope  of 
authority  actually  conferred  upon  him  by  ap- 
pellants. According  to  the  letter  of  appel- 
lants to  tbe  bank  Introducing  Pierce  to  tbe 
bank  officials,  such  bank  officials  were  advised 
that  Pierce  would  "represent  us  [appellants} 
In  your  dty."  The  bank  had  tbe  right,  It  Is 
believed,  to  construe  tbe  language  to  mean 
that  appellants  bad  authorized  Pierce  to 
do  everything  usually,  customarily,  or  neces- 
sarily done  by  a  nonresident  cotton  buyer's 
local  agent  in  the  transaction  of  his  prln- 
dpal's  business.  1  Clark  &  Skyles'  Agency, 
i  194.  There  was  evidence  going  to  support 
a  finding  of  fact  that  it  was  usual  and  cus- 
tomary for  such  agent  to  ship  out  cotton 
purchased  for  his  principal,  and  there  is 
evidence  to  support  a  finding  that  it  was  nec- 
essary for  such  agent  to  have  possession  of 
the  tickets  representing  the  cotton  to  be 
shipped,  in  order  to  list  and  ship  out  tbe  cot- 
ton. As  to  whether  ot  not  the  bank  was  neg- 
ligent in  letting  Pierce  have  access  to  tbe 
tickets  was  a  question  for  the  jury.    And  the 
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evidence  presents,  it  Is  thought,  an  Issue  of 
fact,  requiring  decision  by  the  jury,  respect- 
ing the  several  matters  urged  by  appellants 
both  in  defense  of  liability  and  In  offset  It 
is  therefore  concluded  that  the  court  did  not 
err  in  refusing  to  peremptorily  Instruct  a 
verdict  for  appellants,  and  assignment  of  er- 
ror No.  0  is  overruled. 

We  have  considered  the  remaining  assign- 
ments, and  overrule  each  of  them  upon  the 
ground  that  no  such  error  appears  as  would 
require  a  reversal  of  the  Judgment 

Affirmed. 


KERBOW  et  aL  v.  WOOLDRIDGD  et  al. 
(No.  918.) 

(Court  of  GItU  Appeals  of  Texas.     AmariUo. 
Feb.  23,  1916.     On  Motion  for  Re- 
hearing,  April  6,   1916.) 

1.  SCROOis  AND  School  Distbicts  «=»80(1) 

— CSONTKACTS— StaTUTOBY       Rk<JUIEKMKNTS— 

Necessity  of  Cohfuance. 

Under  Vernon's  Sayles'  Ann.  CSv.  8t.  1914, 
ajt  2904n  (Acts  83d  Leg.  c.  120,  |  13),  provid- 
ing tiiat  no  public  school  building  gball  be  con- 
structed until  the  board  of  trustees  shall  have 
first  secured  a  permit  from  the  officer  legally 
authorized  to  issue  it,  and  article  2904o,  provid- 
ing that  no  person  charged  with  the  duty  of 
disbursing  school  funds  shall  pay  or  authorize 
the  payment  of  any  money  for  the  construction 
of  a  school  building  until  the  permit  has  been 
secured,  there  can  be  no  recovery  by  the  school 
trustees  or  by  the  contractor  and  bis  sureties 
with  reference  to  a  building  constructed  under 
a  contract  for  which  no  payment  was  procured 
either  on  the  express  contract  or  on  an  implied 
contract  arising  from  the  benefits  resulting  from 
the  construction  of  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S§  191,  193,  194; 
Dec  Dig.  <e=>80(l).] 

2.  Schools  ai^d  School  Distbicts  ®=381(2) 
—CoNTBACTB—SuBKTiEs— Liability  of  Ma- 
tebialmen. 

The  invalidity  of  a  contract  for  the  con- 
struction of  a  school  building  because  no  per- 
mit was  issued  for  it  as  required  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  2904n,  2904o, 
does  not  defeat  the  right  of  one  who  furnished 
materials  or  labor  for  the  construction  to  re- 
cover from  the  sureties  of  the  contractor  on  the 
bond  to  secure  such  claims  given  as  required  by 
articles  6394f-6394j. 

[Kd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  §f  195,  196;  Dec. 
Dig.  «S=»81(2).] 

S.  Schools  and  School  Distbicts  9=>81(2) 
—  CoNTBACTS  —  Bond  —  Validity  —  Con- 

•    FOBMITY  TO    StATDTS. 

Where  a  bond  given  by  the  contractor  for 
a  school  building  under  Vernon's  iSayles*  Ann. 
Civ.  St  1914,  arts.  6394f-6394j,  requiring  the 
contractor  to  give  the  usual  penal  bond  with 
the  additional  provision  that  he  will  promptly 
make  payments  to  all  persons  supplying  him 
with  labor  or  materials,  required  the  contractor 
to  pay  the  indebtedness  incurred  by  the  trus- 
tees for  labor  and  materials  instead  of  that  in- 
curred by  the  contractor,  the  bond,  if  not  a 
valid  statutory  bond,  was  valid  as  a  common- 
law  obligation. 

[Ed.  Note — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §{  196,  196;  Dec. 
Dig.  <8=>81(2>.} 


4.  Schools  and  School  Distbicts  «=»81(2) 
— Contbacts— Bonos— Clbbicai.  Bbbob. 

In  a  bond  given  by  a  school  building  con- 
tractor which  stated  that  it  was  for  the  benefit 
of  those  furnishing  labor  and  materials  to  tlw 
contractor,  a  condition  requiring  the  payment 
of  debts  mcurred  by  the  school  trustees  vts 
manifestly  a  clerical  error,  and  will  be  con- 
strued to  secure  the  payment  of  debts  incurred 
by  a  contractor. 

USi.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  JS  195,  196;  Dee. 
Dig.  «=381(2).] 

5.  Pbincifal  and  Subety  €=>101(2)  —  Dis- 
OHABOE    OF    Subety— Altebation    of   ths 

StJBETY    CONTBACT— MaTEBIALITY. 

Where  a  contract  for  the  construction  of  i 
school  building,  to  which  was  attached  a  bond 
securing  performance,  was  changed  after  some 
of  the  sureties  had  signed  by  pasting  a  strip  of 
paper  over  a  provision  that  the  money  due  un- 
der the  contract  should  be  paid  to  the  superin- 
tendent of  building  and  by  him  disbursed  to  the 
materialmen  and  laborers,  the  alteration  wu 
material,  and  discharged  the  sureties  who  had 
theretofore  signed. 

[E)d.  Note.— For  other  cases,  see  Prindpai 
and  Surety,  Cent  Dig.  S  170;  Dec.  Dig.  «» 
101(2).] 

6.  Pbincifal  and  Surety  «=>39  —  Dis- 
OBABOE  OF  Surety— Liability  of  CosiniBn. 

One  who  signed  as  surety  a  bond  previous- 
ly signed  by  others  who  were  represented  to 
him  to  be  bound  thereby  when  the  assured  con- 
tract had  been  altered  so  as  to  release  the  lia- 
bility of  the  other  sureties  is  not  liable  on  the 
bond. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  82-85;  Dec  Dig.  «= 
39.] 

7.  Appeal  and  E<bbob  «s>1039(13)— Habm- 
LESS  Ebbob— Vabiance. 

Where  the  petition  declared  upon  a  school 
building  contract  with  an  interlineation,  hot 
the  contract  as  offered  had  a  strip  of  paper 
pasted  over  the  interlineation  o*e  end  of  which 
was  loose  so  the  writing  could  be  seen,  and  the 
other  parties  had  set  out  the  contract  in  their 
pleadings  in  the  altered  condition,  the  admission 
of  the  contract,  if  objectionable  because  of  the 
variance,  could  not  have  surprised  the  other 
parties,  and  the  error  was  therefore  harmless. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4086;  Dec.  Kg.  ®= 
1039(13).] 

8.  Altebation  of  Instbuments  ^=»27(3)— 
Documentaby  Evidence— Altered  Instbu- 

MENT— BUBDEN   of  PbOOF. 

The  burden  is  on  one  offering  an  altered  or 
mutilated  writing  to  explain  its  condition  be 
fore  it  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  242,  243;  Dec.  Dig. 
«=927(3).] 

9.  isohools  and  school  dibtbiotb  ^ssks) 
—Bond  of  Co  ntbactob— Acceptance. 

Permission  by  the  school  trustee  to  the  coo- 
tractor  to  take  down  his  forfeit  money  after  the 
presentation  of  his  bond  and  to  proceed  with 
the  work  is  a  sufficient  acceptance  of  the  bond. 
[£]d.  Note.— For  other  cases,  see  Schools  and 
School  Districto,  Cent  Dig.  {{  195,  196;  Dec 
Dig.  ®=>81(2).) 

10.  SoBOou  AND  School  Dibtbiots  «=>81(2) 
—  Bond  of  Contbactob  —  Dischabok  of 
Surety— Rejection  of  Bond. 

The  refusal  of  school  trustees  to  accept  a 
contractor's  bond  when  first  tendered  because 
the  sureties  were  not  sufficient  does  not  termi- 
nate the  liability  of  its  sureties  so  as  to  prevent 
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the  oontmctor  from  gecuring  other  suretiea  and 
again  presendng  the  bond  for  acceptance. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  195,  196;  Dec. 
Dig.  <8=»81(2).] 

11.  Action   «=»47  —  Misjoindeb  —  Contract 

AND   TOBT. 

There  is  no  misjoinder  of  an  action  in  con- 
tract by  a  materialman  against  the  sureties  on 
a  school  contractor's  bond  for  the  value  of  ma- 
terial furnished  and  an  action  against  the  school 
trustees  for  tort  committed  in  failing  to  take 
the  required  statutory  bond,  since  suits  in  con- 
tract and  tort  may  be  joined  when  they  grow 
out  of  the  same  transaction. 

[BSd.  Note.— For  other  cases,  see  Action,  Cent. 
Dtg.  SS  468,  470,  472^89;   Dec.  Dig.  <8s»47.] 

12.  SCHOO]:,S  AND  SCBOOI.  DiSTBIOTB  4=981(2) 

—CoNTBACTft— Bonds. 

Where  a  bond  given  by  a  school  building 
contractor  stated  that  it  was  for  the  benefit  of 
all  persons  who  might  furnish  labor  and  mate- 
rial, and  provided  Uiat  it  shonld  be  satisfied  if 
the  contractor  afaould  complete  the  building  free 
of  all  mechanics'  liens,  one  who  furnished  ma- 
terial can  recover  on  the  bond,  though  there 
could  be  no  mechanics'  liens  on  a  school  build- 
ing. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  196^  196;  Dec. 
Dig.  <S=>81(2).] 

On  Motion  for  Rdiearing. 

13.  Schools  and  School  Dibteicts  «=386<2) 
—  GoNTKACTS  —  Aonon  —  Pbesukption  — 

COKPIXANOB  WITH   StATDTB. 

In  a  suit  on  a  contract  for  the  construction 
of  a  school  building,  compliance  with  Vernon's 
Saylea'  Ann.  Civ.  St  art  2004n,  requiring  a 
permit  to  be  secured  before  a  contract  for  the 
erection  of  a  school  is  entered  into,  must  be  af- 
firmatively shown ;  it  cannot  be  presumed  in 
view  of  article  2904o,  prohibiting  every  dis- 
bursing officer  from  paying  out  any  portion  of 
the  funds  for  the  construction  of  the  building 
until  the  permit  has  been  secured,  since  the 
court  should  not  order  an  officer  to  do  what  may 
be  contrary  to  the  law. 

[Bd.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  K  203-206;  Dec. 
Dig.  «=»86(2).] 

14.  Afpeai.  and   Ebbob  €=s>708— QpESTiONS 
Peesented— Facts  Outside  ths  Recobd. 

The  Court  of  Civil  Appeals  cannot  consid- 
er facts  stated  in  the  motion  for  rehearing,  but 
not  shown  by  the  record. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Elrror.  Cent  Dig.  ^  2918;   Dec.  Dig.  igz^TQS.] 

Appeal  from  District  Court,  Donley  Coun- 
ty;   Hugh  Li.  Umphres,  Judge. 

Action  by  Mrs.  M.  A.  Wooldridge,  as  execu- 
trix of  the  will  of  3.  G.  Wooldridge,  deceased, 
against  H.  O.  Kerbow  and  others,  in  which 
K  B.  Gatlln  filed  plea  in  Intervention.  £^om 
the  judgment,  defendants  appeal.  Reversed 
and  remanded,  and  motion  for  rehearing 
oremded. 

Simpson  &  Steed  and  Harwood  Berille,  all 
of  Clarendon,  for  appellants.  H.  B.  White 
and  A.  T.  Cole,  both  of  Clarendon,  R.  T. 
King,  of  Hedley,  E.  F.  Rltchey,  of  Clarendon, 
and  Davis  &  Davis,  of  Gainesville,  for  appel- 
lees. 

HALL^  J.  Appellee,  as  executrix  of  the 
win  of  her  deceased  husband,  by  whom  this 


suit  was  originally  Instituted,  made  bersdf 
a  party  to  the  action,  and  by  a  second 
amended  original  petition  alleged  that  about 
the  1st  of  September,  1913,  J.  C.  Wooldridge, 
deceased,  was  the  owner  of  a  wholesale  and 
retail  lumber  yard  In  Hedley,  Tex.,  and  en- 
gaged in  the  sale  of  lumber  and  building 
material;  that  one  of  the  defendants,  E.  O. 
Barnes,  was  a  mechanic  and  contractor; 
that  E.  L.  Kennedy,  Clark  Cook,  and  Wil- 
liam Mace  were  the  duly  qualified  trustees 
of  common  school  dLstrict  No.  2,  Donley  coun- 
ty, Tex. ;  that  said  trustees  were  desirous  of 
erecting  a  public  school  building  within  said 
district;  that  bonds  in  the  sum  of  $6,000 
bad  previously  been  voted  for  that  purpose; 
that  said  bonds  had  been  sold,  and  the  pro- 
ceeds thereof  were  In  the  hands  of  said  trus- 
tees; that  the  trustees  entered  Into  a  writ- 
ten contract  with  E.  O.  Barnes,  a  copy  of 
which  was  attached  to  the  pleading,  where- 
by said  Barnes  agreed  to  erect  a  school  build- 
ing for  said  district  at  a  price  of  $5,600; 
that  In  order  to  secure  the  performance  of 
said  contract  upon  his  part  Barnes  executed 
a  bond  In  the  sum  of  $2,500,  a  copy  of  which 
was  also  attached  to  the  pleadings;  that 
said  bond  inured  to  the  benefit  of  those  who 
might  furnish  labor  or  material  in  the  con- 
struction of  said  building,  and  was  condi- 
tioned that  the  defendant  Barnes  should  pay 
for  all  labor  and  material  used  in  the  con- 
struction of  said  building,  and  that  In  the 
event  of  his  failure  to  do  so  the  laborers  and 
materialmen  had  a  right  of  action  thereon; 
that  the  debt  for  the  material  furnished  by 
plaintiff  was  covered  by  the  terms  of  said 
bond;  said  bond  was  signed  by  H.  G.  Ker- 
bow, A.  M.  Bevllle,  P.  A  Buntin,  I*  C. 
Barnes,  and  H.  C.  Brumley;  that  by  so  do- 
ing the  appellants,  as  sureties  on  said  bond, 
became  liable  to  plaintifT  In  the  amount  of 
his  debt;  that  In  carrying  out  his  contract 
the  defendant  E.  O.  Barnes  purchased  from 
plaintiff  a  large  amount  of  building  material, 
to  wit,  about  $2,007.97,  an  ItemlsKd  sworn 
statement  of  which  was  attached  to  the 
pleadings,  which  said  amount  was  entitled 
to  certain  credits,  reducing  tbe  balance  due 
to  $1,738.57 ;  that  the  defendant  E.  O.  Barnes 
worked  on  said  building  until  about  the  18th 
of  December,  1913,  on  which  date  he  aban- 
doned tbe  work,  but  that  tbe  material  shown 
In  the  account  bad  been  purchased  by  blm 
before  such  abandonment;  that  said  bond 
was  executed  under  the  general  laws  of  tbe 
Thirty-Third  Legislature  (chapter  99),  and 
that  In  accordance  with  tbe  provisions  of 
said  act  and  tbe  breach  of  the  contract  by 
E.  O.  Barnes  plaintiff  bad  Instituted  this  suit 
against  tbe  contractor,  sureties  on  his  bond, 
tbe  school  district,  and  tbe  trustees  thereof, 
for  the  recovery  of  bis  debt;  that  by  rea- 
son of  the  fact  of  tbe  erection  of  tbe  school 
building  and  tbe  use  and  enjoyment  thereof 
by  the  patrons  of  tbe  district  that  said  dls- 
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trlct  and  trustees  were  legally  entitled  to 
pay  him  his  debt,  and  that  the  material  had 
been  purchased  by  the  trustees,  together  with 
the  contractor. 

The  appellants  the  sureties  on  the  bond 
filed  their  amended  original  answer,  which 
contained  a  general  and  seventeen  special  ex- 
ceptions, a  denial  that  appellants  were  liable 
to  plaintiff  as  sureties,  and  contested  the  Jus- 
tice of  the  account  against  them.  It  Is  fur- 
ther alleged  that  said  material  was  not  sold 
to  the  trustees  or  to  the  school  district,  but 
to  the  contractor,  E.  O.  Barnes,  and  his  sub- 
contractor, S.  H.  Boiling. 

Appellants  BerlUe,  Bnntln,  I*  C.  Barnes, 
and  Brumley  admitted  by  way  of  special  an- 
swer that  they  had  signed  the  bond,  but  al- 
leged that  after  their  signatures  had  been 
secured  the  defendant  trustees,  as  co-obllgees 
In  said  bond,  rejected  It  when  tendered  to 
them,  because  of  Its  Insufficiency,  and  releas- 
ed them  from  all  liability  thereon,  demand- 
ing of  the  contractor  a  bond  signed  by  a 
surety  company  on  pain  of  forfeiting  a  check 
for  5200  previously  deposited  by  the  con- 
tractor; that  the  said  E.  O.  Barnes  never 
procured  a  surety  company  bond;  that  ap- 
pellants Beville,  Bunting,  lU  G.  Barnes,  and 
Brumley  were  never  afterwards  Informed 
that  said  trustees  bad  rescinded  their  actlcm 
In  refusing  the  Irand  and  that  they  had  later 
approved  the  same ;  that  said  trustees  never 
did  thereafter  In  fact  approve  said  bond; 
that  after  they  had  signed  the  bond  the  trus- 
tees, acting  through  their  agents,  W.  I.  Mills 
and  B.  W.  Kleran,  who  were  the  superin- 
tendents of  construction  of  said  building, 
took  the  contract  which  the  bond  they  had 
given  secured,  and  which  said  contract  was 
printed  on  the  reverse  side  of  the  same  sheet 
of  paper  containing  said  bond,  both  of  which 
instruments  were  to  be  considered  together, 
and  made  a  material  alteration  In  the  con- 
tract by  pasting  a  piece  of  paper  over  a 
clause  written  into  the  face  thereof,  which 
clause  provided  that  the  80  per  cent  of  the 
money  due  every  two  weeks  on  estimates 
should  be  paid  to  W.  I.  Mills,  and  by  him 
disbursed ;  that  they  would  not  have  signed 
the  bond  without  said  clause  being  contained 
therein;  that  this  alteration  was  made  be- 
fore the  contractor,  Barnes,  had  Incurred 
plaintiff's  debt 

Appellant  Kerbow  admitted  that  he  signed 
the  bond  set  out  In  the  plaintiff's  petition, 
and  that  the  alteration  last  mentioned  had 
been  made  therein  when  he  executed  it,  but 
that  at  the  time  same  was  presented  to  him 
It  bore  the  signatures  of  his  codefendant 
sureties,  and  that  the  school  trustees,  acting 
through  Mills  and  Kieran,  as  their  agents, 
and  the  contractor,  Barnes,  represented  to 
him  that  the  other  sureties  were  bound 
thereon,  when  said  parties  knew  that  the 
school  trustees  had  rejected  the  bond  with 
the  other  sureties,  and  bad  released  them  by 
materially  altering  the  Instrument;  that  this 


occurred  before  the  plalntUTa  debt  had  been 
incurred. 

The  appellants  Bevllle,  Bimtin,  U  0. 
Barnes,  and  Brumley  further  alleged  that 
when  they  signed  the  bond  the  contract 
which  It  was  given  to  secure  contained  a 
clause  providng  that  the  money  due  in  the 
construction  of  said  building  should  be  paid 
to  W.  I.  Mills,  and  by  him  disbursed,  and  he 
should  be  superintendent  of  construction; 
that  in  violation  of  said  provision  the  trus- 
tees discharged  Mills,  and  refused  to  pay 
any  money  Into  his  hands,  btit  paid  the  mon- 
eys due  for  work  on  the  building  directly  to 
the  contractor,  E.  O.  Barnes,  and  to  the  sub- 
contractor, S.  H.  Boiling ;  that  this  occurred 
before  the  major  portion  of  plalntUTs  debt 
had  been  Incurred;  and  that  said  four  ap- 
pellants were  therefore  released. 

All  five  of  the  sureties  further  alleged  that 
the  ccMitract  between  the  sdiool  district 
and  E.  O.  Barnes  provided  that  the  building 
should  be  completed  within  60  days  from  the 
time  notice  was  served  to  iwoceed  with  the 
work,  the  time  to  be  extended  only  on  the 
happening  of  certain  contingencies  mention- 
ed in  the  contract;  that  in  violation  of  said 
clause  In  aald  contract  and  without  the 
happening  of  any  of  the  contingencies  men- 
tioned therein,  the  trustees  extended  the  time 
for  the  completion  of  the  building  more  than 
2  months ;  that  said  extmsioa  contract  was 
made  between  the  trustees  and  Bi,  O.  Barnes, 
the  consideration  for  which  was  the  prom- 
ise on  the  part  of  the  trustees  not  to  charge 
the  contractor,  Barnes,  with  tlie  damages  pro- 
vided in  the  contract  for  delay  and  the  agree- 
ment on  the  part  of  the  contractor,  Barnes, 
to  labor  on  the  building  after  the  contract 
time  for  the  completion  thereof  had  expired ; 
that  a  large  part  of  the  plaintiff's  debt  was 
incurred  after  the  extension  was  granted; 
that  the  contract  which  the  bond  was  given 
to  secure  provided  that  no  portion  of  the 
work  should  be  sublet  without  the  written 
consent  of  the  architect ;  that  in  violation  of 
said  clause,  and  without  obtaining  the  con- 
sent of  the  architect  the  school  district 
and  Its  trustees  permitted  the  contractor, 
Barnes,  to  sublet  a  large  portion  of  the  work 
on  the  building  to  one  S.  H.  Boiling;  that 
the  subletting  was  done  without  the  knowl- 
edge of  appellants,  but  with  the  knowledge 
of  the  original  plaintiff,  J.  C.  Wooldridge; 
that  the  plaintiff  sold  to  S.  B.  Boiling  1828. 
77  worth  of  the  material  for  the  value  of 
which  suit  was  brought  knowing  that  BolUng 
was  a  subcontractor  In  violation  of  the  terms 
of  the  contract;  hence  appellants  were  re- 
leased; that  the  trustees  refused  to  pay  to 
the  contractor,  E.  O.  Barnes,  or  his  superin- 
tendent W.  I.  Mills,  the  money  due  upon  cer- 
tain estimates  regularly  allowed  by  the  su- 
perintendent of  construction,  and  on  other 
occasions  refused  to  allow  estimateB  when 
the  same  were  due,  so  that  the  contractor, 
Barnes,  was  forced  to  abandon  work  on  said 
building,  by  reason  of  which  wroDgs  these 
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appellants  asked  Judgment  over  against  the 
scbool  trustees  for  tbe  amonnt  ot  any  Judg- 
ment plalntUC  might  secure  against  tbem; 
tbat,  when  the  contractor,  Barnes,  abandon- 
ed work  on  the  building,  there  was  about 
$867.35  worth  of  the  material  which  had 
been  furnished  by  plaintiff  lying  on  the 
ground  near  the  buUdlng,  and  that  plain- 
tiff could  have  recovered  tbe  same  by  the  use 
of  any  diligence,  thus  saving  himself  from 
loss  to  that  extent,  but  that  he  negligently 
faUed  to  do  so,  and  permitted  the  material 
to  be  worked  into  tbe  building  by  one  Chlsm, 
who  completed  the  work  after  the  contractor, 
Barnes,  defaulted;  hence  they  were  not  lia- 
ble for  this  sum ;  that  under  the  terms  of  the 
bond  they  were  bound,  if  at  all,  as  sureties, 
to  pay  only  such  debts  as  might  be  Incurred 
by  the  school  trustees  In  the  construction  of 
the  building,  and  alleged  tbat  the  debt  of 
plaintiff  was  not  incurred  by  the  school  trus- 
tees, but  by  the  contractor,  B.  O.  Barnes,  and 
that  even  he  was  not  bound  to  pay  for  same, 
but  was  only  required  to  provide  and  furnish 
material;  that  the  scbool  district  and  its 
trustees  overpaid  on  tbe  work  as  it  progress- 
ed during  the  construction  of  tbe  building, 
in  violation  of  the  terms  of  the  contract,  thus 
releasing  appellants. 

R.  B.  GatUn  filed  a  plea  in  intervention, 
alleging  that  he  was  interested  In  the  sub- 
ject-matter; *that  he  was '  a  laborer  on  tbe 
Iralldlng,  together  with  a  large  number  of 
other  persons  named  in  his  pleading;  tbat  be 
and  the  others  bad  been  hired  by  the  con- 
tractor, E.  O.  Barnes,  who  owed  intervener, 
and  the  other  parties  named  in  the  plea,  the 
various  sums  shown  In  sworn  accounts  at- 
tached to  the  plea  for  labor  done  on  the 
building;  that  said  Barnes  and  the  sureties 
tm  bis  bond  were  obligated  to  pay  him  all 
tbe  soma  set  forth  in  his  plea,  alleging  that 
be  bad  purchased  all  of  said  accounts  from 
tbe  original  creditors. 

Appellants  replied  to  the  plea  of  interven- 
tion by  g^ieral  and  special  exceptions,  gen- 
eral denial,  and  specially  answered  that  they 
were  bound.  If  at  all,  on  the  bond  to  pay 
debts  incurred  by  the  tmstees  only,  and  that 
the  Intervener's  debt  was  incurred  by  tbe 
contractor,  Bamea,  and  not  by  tbe  trustees; 
that  $173.60  of  the  claim  of  one  Geo.  Ryan 
sued  for  by  the  intervener  was  for  money 
loaned  by  Ryan  to  the  contractor,  Barnes,  so 
they  oonld  not  be  liable  therefor. 

The  defendants  tbe  school  trustees  filed 
Jt  plea  of  mlsjiteder  of  parties  and  of  caus- 
es of  action,  because  tbe  plaintiff  was  seek- 
ing to  hold  the  sureties  liable  upon  a  con- 
tract and  tbe  trustees  liable  because  of  a  tort 
committed  in  failing  to  take  the  bond  re- 
quired by  law  and  in  breaching  tbe  same  aft- 
er it  was  taken.  By  way  of  cross-action 
the  tmstees  alleged  tbat  common  scbool  dis- 
trict No.  2  of  Donley  county  was  in  need  of 
a  new  scbool  building,  for  which  bonds  in  the 
sum  of  $6,000  had  been  voted;  that  they  let 
;the  contract  for  tbe  erection  of  tbe  build- 


ing to  B.  0.  Bamea;  tbat  be  was  to  complete 
tbe  same  within  60  days  from  the  time  no- 
tice was  served  upon  him  to  proceed  with 
the  work ;  tbat  bis  contract,  a  copy  of  which 
was  attached  to  their  cross-action,  provided 
that,  if  he  failed  to  finish  the  work  within 
the  contract  time,  he  should  pay  to  said 
trustees  as  liquidated  damages  the  sum  of 
$10  per  day  for  each  day's  delay;  that  as  a 
prerequisite  to  the  taking  effect  of  said  con- 
tract they  required  the  said  Barnes  to  ex- 
ecute a  bond  to  tbem  in  the  sum  of  $2,500, 
signed  by  the  appellants  Kerbow,  Bevllle, 
Buntln,  Ifc  C.  Barnes,  and  Bmmley,  whereby 
the  sureties  upon  said  bond  became  liable  to 
said  trustees  for  any  sums  they  might  be 
forced  to  p&j  out  above  the  contract  price 
and  for  all  damages  occasioned  by  delay; 
tbat  the  said  B.  O.  Barnes  did  not  complete 
the  building  withta  the  time,  and  abandoned 
the  work  about  the  18tb  day  of  December, 
1913 ;  tbat  about  tbe  27th  day  of  December, 
1013,  they  notified  the  sureties  of  his  de- 
fault; tbat  they  then  took  possession  of  tbe 
building  and  of  the  material  on  band,  and  as 
soon  as  possible  advertised  for  bids  to  com- 
plete tbe  building;  tbat  tbe  smallest  bid 
received  was  $2,901,201,  which  was  $223.% 
more  than  tbe  contract  price,  for  which 
amount  tbcy  asked  Judgment  against  the 
sureties  on  tbe  bond.  It  la  further  alleged 
that  by  reason  of  the  default  of  the  contract 
of  El  O.  Barnes  the  trustees  were  deprived 
of  the  building  135  days  over  tbe  contract 
time,  and  asked  Judgment  against  appellants 
for  the  further  sum  of  $1,360,  being  $10  per 
day  for  said  delay,  which  they  alleged  was 
a  reasonable  damage  to  the  school  district; 
tbat  some  person  unknown  to  them  commit- 
ted spollatlMi  upon  tbe  contract  made  be- 
tween tbem  and  B.  O.  Barnes  by  writing  into 
the  face  of  the  same  after  it  had  been  signed 
by  them  as  trustees,  and  by  Barnes,  tbe  fol- 
lowing: "Tbe  eighty  per  cent,  as  allowed  by 
the  superintendent,  W.  I.  Mills,  shall  be  paid 
to  the  said  W.  I.  Mills,  who  .will  disburse  the 
same  to  all  who  have  furnished  labor  and 
material  equally" — alleging  that  said  clause 
was  no  part  of  said  contract;  tbat  when 
said  contract  .and  bond  was  finally  delivered 
to  them,  accepted,  and  approved  that  a  piece 
of  paper  bad  been  pasted  over  said  clau^, 
leaving  the  same  in  its  natural  state.  They 
prayed  tbat  the  contract  be  reformed  so  as 
to  read  as  originally  executed,  and  tbat  said 
clause  be  stricken  out  of  the  same. 

The  bondsmen,  by  first  amended  original 
answer  to  the  cross-action  of  the  trustees 
against  them  and  to  the  plea  of  intervention, 
after  certain  special  exceptions,  pleaded  a 
contract  and  agreement  made  upon  a  suffi- 
cient consideration  between  the  trustees  and 
B.  O.  Barnes,  by  which  they  agreed  not  to 
cbarge  him  with  overtime  used  in  the  work 
on  tbe  building;  that  tbe  trustees  further 
knowingly  permitted  the  contractor  to  sub^ 
let  a  portion  of  the  work  in  violation  of  the 
contract;  that  they  paid  the  money  due  for 
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the  work  on  the  building  to  E.  O.  Barnes 
and  S.  H.  Boiling,  Instead  of  W.  I.  Mills; 
that  after  they  had  all  signed  the  bond,  ex- 
cept appellant  Kerbow,  the  trustees  refused 
to  accept  the  same  and  rejected  It ;  that  the 
trustees,  through  their  agents,  materially 
altered  the  contract  and  bond  by  striking  out 
the  clause  which  provided  that  the  money 
should  be  paid  to  W.  I.  Mills.  Appellant 
bondsman  Kerbow  alleged  that  said  trustees', 
through  their  agents,  perpetrated  a  fraud 
upon  him  in  procuring  him  to  sign  the  bond 
by  representing  that  the  other  appellants 
were  bound  thereon,  when  they  knew  the 
bond  had  been  rejected ;  that  they  altered 
the  bond  and  contract,  thus  releasing  them ; 
that  the  $200  attorney's  fees  sued  for  by  said 
trustees  and  the  damages  for  overtime  were 
not  Included  in  the  terms  of  suretyship  In 
said  bond;  that  said  trustees  failed  to  give 
the  sureties  any  notice  of  the  default  of  the 
contractor  until  about  two  months  had 
expired.  They  denied  that  the  trustees  let 
the  contract  for  the  completion  of  the  build- 
ing by  a  public  bid  and  for  the  least  sum  ob- 
tainable. Estoppel  against  the  trustees  in 
the  recovery  of  |223  Is  set  up,  alleging  that 
the  trustees  overpaid  the  work  to  E!.  O. 
Barnes  and  S.  H.  Boiling  in  violation  of  the 
contract,  and  that  they  refused  to  pay  B.  O. 
Barnes  and  Mills-  the  money  due  upon  cer- 
tain estimates  made  by  the  superintendent 
of  said  building,  and  refused  to  permit  cer- 
tain estimates  to  be  made  when  they  were 
due,  and  by  so  doing  prevented  the  contrac- 
tor, Barnes,  from  completing  the  tmilding, 
whldi  he  would  have  done  if  not  prevented 
by  said  trustees.  The  prayer  Is  for  Judgment 
over  against  the  trustees  for  the  amount  of 
any  Judgment  that  might  be  taken  because 
of  their  wrong. 

The  plaintiff,  Mrs.  Wooldridge,  by  first 
supplemental  petition,  among  other  excep- 
tions and  pleas,  alleged  that  In  the  sale  of 
the  materials  to  the  contractor,  Barnes,  her 
deceased  husband  relied  upon  the  school 
tnistees  having  required  such  a  bond  in  c<m- 
formlty  of  law ;  that  such  trustees  Informed 
plalntlfF's  agent  before  the  sale  was  made 
that  such  a  bond  had  been  taken,  and  said 
trustees  personally  guaranteed  to  plaintiff 
the  payment  of  his  debt  In  full. 

A  Jury  was  impaneled  to  try  the  Issuea 
Upon  the  close  of  the  testimony  the  trial 
Judge  withdrew  the  issues  from  the  Jury, 
and  instructed  a  verdict  upon  the  bond 
against  E.  O.  Barnes,  as  principal,  and  his 
sureties.  In  favor  of  the  plaintiff  In  the  sum 
of  ?1,889.45,  and  In  favor  of  common  school 
district  No.  2  against  the  principal  and  sure- 
ties on  the  bond  In  the  sum  of  fl,572,  and 
in  favor  of  the  Intervener,  Gatlln,  against 
the  same  parties  for  the  sum  of  $352.90, 
and  in  favor  of  Gatlln  against  E.  O.  Barnes 
alone  in  the  sum  of  $184.50,  and  in  favor 
of  the  defendants  the  trustees,  Kennedy, 
Mace,  and  Cook,  as  against  all  parties.    Up- 


on the  return  of  the  verdict  a  Judgment  was 
entered  in  conformity  therewith,  the  Judg- 
ment providing  that  \he  claim  of  the  com- 
mon school  district,  amounting  to  $1,573, 
should  be  first  paid  from  tbe  proceeds  of  the 
Judgment,  and  that  the  plaintiff  and  inter- 
vener, Gatlln,  should  participate  In  any 
amount  remaining. 

Plaintiff  filed  a  motion  to  reform  the  Judg- 
ment. The  motion  was  granted,  and  the 
court  gave  the  school  district  priority  In  the 
Judgment  for  the  sum  of  $223  only,  being 
the  amount  which  the  district  was  forced  to 
pay  to  complete  the  building  over  and  above 
the  contract  price.  The  Judgment  as  re- 
formed further  provides  that  plaintiff  and 
intervener,  Gatlln,  should  next  be  paid  the 
amoimt  of  their  claims  proportionately,  and. 
If  any  sum  remained,  that  It  should  be  ap- 
plied to  the  balance  due  the  school  district. 

[1]  We  are  confronted  with  fundamental 
error  upon  the  very  threshold  of  the  case. 
In  the  formation  of  the  contract  between  the 
trustee  and  E.  O.  Barnes  the  parties  have 
overlooked  Acts'  1913,  c.  120,  p.  244,  which 
is  incorporated  in  Vernon's  Sayles'  Civil 
Statutes  as  chapter  19A,  tit  48.  This  act 
was  operative  when  the  building  in  question 
was  constructed.  It  declares  in  detail  what 
shall  be  done  In  the  construction  of  public 
school  buildings  with  reference,to  providing 
light,  heat,  ventilation,  eta,  for  the  pupils. 
Vernon's  Sayles'  Civil  SUtutes.  art  2904n 
(section  13  of  the  act),  provider  that  no  pub- 
lic school  building  shall  be  constructed  in 
this  state  at  an  expense  of  more  than  $400 
until  the  board  of  trustees  of  the  district  in 
which  the  work  is  to  be  done  shall  have  first 
secured  a  school  building'  permit  from  the 
officer  legally  authorised  to  issue  it  certify- 
ing that  the  plans  and  specifications  of  the 
proposed  building  conform  to  hygienic,  san- 
itary, and  protective  regulations  established 
by  this  act  for  public  school  buildings  in 
Texas.  The  article  further  provides  that 
for  buildings  in  common  school  districts  ti>e 
county  superintendent  of  public  instructloo 
of  the  cotmty  in  which  the  sdiool  is  to  be 
located  Is  required  to  examine  the  plans  for 
such  building  and  to  grant  the  permit  Arti- 
cle 29040  provides  that  no  person  charged 
with  the  duty  of  disbursing  school  funds  or 
of  authorizing  disbursement  ot  school  funds 
in  the  state  shall  pay  or  authorize  the  pay- 
ment of  any  vouchers  or  in  any  other  man- 
ner pay  out  any  sum  of  public  money  for  the 
construction  of  any  school  building  at  an 
expense  of  more  than  $400  until  such  permit 
has  been  secured,  and  that  any  disbursing 
officer  falling  to  observe  the  provisions  of  the 
act  shall  be  held  liable  for  such  amounts  so 
paid  out 

In  Bone  V.  Black,  174  S.  W.  971,  this  court 
held  that  under  the  pro-visions  of  the  act  a 
contract  for  the  erection  of  a  school  build- 
ing could  not  be  enforced  -ntiere  it  did  not 
appear  that  a  permit  had  been  issued  by 
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tbe  proper  ofBoer.  Wblle  in  tbat  caae  the 
building  had  not  been  constructed,  the  rights 
of  the  contracting  patties  are  in  no  degree 
altered  because  of  the  erection  of  the  build- 
ing and  tbe  consequential  benefits  to  tbe 
district  The  failure  of  the  parties  to  con- 
tract strictly  In  accordance  with  the  terms 
of  tbe  statute  renders  tbe  contract  itself 
void  and  precludes  a  recovery  upon  an  im- 
plied contract  Section  61  of  the  drainage 
act  of  1907  (Acts  30th  Leg.  c.  40)  provides 
that  the  commissioners  may  employ  counsel 
to  represent  the  district  "upon  such  terms 
and  for  such  fees  as  may  be  agreed  upon  by 
them  and  approved  by  the  county  judge." 
Matagorda  County  Drainage  District  v, 
Gaines  &  Corbett,  140  S.  W.  370,  is  a  case  in 
which  the  appellees,  as  attorneys,  sought 
to  recover  fees  alleged  to  be  due  them  from 
the  drainage  district  for  professional  services 
rendered  the  commissioners.  They  recover- 
ed In  the  lower  court,  but  upon  appeal  Judge 
Fly  reversed  and  rendered  the  Judgment, 
saying: 

"It  was  clearly  the  intent  of  the  Legislature 
to  require  as  an  essential  tbe  approval  of  the 
chief  officer  of  the  county.  The  official  watch- 
man of  the  county  treasury  undoubtedly  by 
this  requirement  was  made  to  safeguard  and 
protect  the  fund  that  was  raised  by  taxation  of 
the  inhabitants  of  a  district,  and  to  render 
more  difficult  the  making  of  contracts  which 
might  squander  a  fund  raised  for  the  iMiblic 
good.  The  authority  to  contract  for  the  serv- 
ices of  attorneys  is  given  by  section  51  alone' 
to  drainage  conunissioners,  and  to  that  we  must 
look  to  ascertain  the  mode  of  exercising  the  pow- 
er. The  law  requires  the  approval  of  the  coun- 
ty judge  of  contracts  made  by  drainage  com- 
missioners for  legal  services,  just  as  it  requires 
the  apptoval  of  contracts  for  canals  and  other 
improvements  by  tlie  county  judge.  It  is  the 
rule,  stated  by  XMllon  in  his  work  on  Municipal 
Corporations  ffith  Bd.)  |  783,  and  fortified  by 
numerous  antnorities,  that  when  the  mode  of 
CMitracting  is  specially  and  plainly  prescribed 
and  limited,  tliat  mode  is  exclusive,  and  must 
be  paraued,  or  the  contract  will  not  bind  the 
corporaticm.  Tbe  rule  is  a  salutary  one,  up- 
holding the  legislative  checks  and  restraints  put 
apon  the  officws  of  municipal  corporations,  and 
strictly  construing  the  powers  conferred  upcm 
them  in  the  disbursement  of  public  funds.  To 
hold  that  a  contract  made  in  a  different  mode 
from  the  exclusive  one  prescribed  by  the  Liegis- 
Istare  can  be  enforced  would  be  to  nullify  and 
destroy  the  law,  and  to  set  up  judicial  discre- 
tion or  judicial  pleasure  instead  thereof.  Ex- 
perience has  taught  how  prone  municipal  of- 
ficers are  to  squander  and  dissipate  public 
fonda,  even  when  held  to  tbe  strict  letter  of 
their  warrant  of  authority,  and,  if  requirements 
of  the  statute  which  the  L^slature  has  deem- 
ed necessary  can  be  set  aside  by  a  court,  the 
last  safeguard  has  been  destroyed,  and  the  pub- 
lic left  at  the  mercy  of  improvident  or  unscru- 
pulous servants.  Drainage  commissioners  are 
the  agents  of  their  respective  districts  in  at- 
tending to  and  superintending  its  affairs;  but, 
when  debts  are  to  be  incurred  and  money  ex- 
pended, the  law  provides  that  they  cannot  act 
without  the  approval  of  tbe  county  judge.  The 
mode  of  incurring  liabilities  is  prescribed  by 
statate,  and  as  said  by  Chief  Justice  Roberts 
in  Feignaon  v.  HalseU,  47  Tex.  421:  'The  pre- 
scribing of  a  mode  of  exercising  a  power  by  such 
subordmate  agencies  of  the  government  has  oft- 
en been  held  to  be  a  restriction  to  that  mode.' 
In  tbe  CBMe  of  Bryan  v.  Page,  61  Tex.  632,  32 


Am.  Bep.  637.  a  suit  was  iustitated  to  recover 
of  the  cit^  or  Bryan  the  reasonable  value  at 
legal  services  rendered  under  employment  by 
the  mayor,  and  the  court,  in  reversing  and  ren- 
dering judgment  for  the  city,  held :  ^^be  char- 
ter gave  the  power  to  employ  legal  counsel,  but 
prescribed  that  the  power  be  exercised  by,  or 
at  all  events  in  accordance  with,  an  ordinance 
of  the  common  council.  The  charter,  the  source 
of  all  the  power  of  the  mayor  or  council  over 
the  subject  having  limited  the  mode  of  its  ex- 
ercisej  they  could  not  in  a  different  mode  make 
a  valid  contract;  nor  could  they  by  'any  sub- 
sequent approval  or  conduct  impart  validity  to 
such  contract'  To  tlie  same  effect  is  Noel  v. 
City  of  San  Antonio,  11  Tex.  Civ.  App.  5S0, 
83  S.  W.  263.  The  authorities  cited,  as  well  as 
various  others,  hold  that  where  the  power  of 
contracting  is  limited  to  a  certain  mode,  tbe  of- 
ficers of  a  municipal  corporation  cannot  in  a 
different  mode  make  a  valid  contract  nor  can 
they  by  any  subsequent  approval  or  conduct 
vitalize  such  contract,  nor  would  tlie  law  imply 
such  contract  *  *  *  As  said  by  the  Court 
ot  Appeals  of  New  York,  in  Smith  v.  City  of 
Newburgh,  77  N.  Y.  131:  'An  absolute  excess 
of  authority  by  the  officers  of  a  corporation  in 
violation  of  law  cannot  be  upheld ;  and,  when 
the  officers  of  such  a  body  mil  to  pursue  tbe 
strict  requirements  of  a  statutory  enactment  un- 
der which  tiiey  are  acting,  the  corporation  is 
not  bound  in  such  cases.  Tlie  statute  must  be 
strictly  followed,  and  a  person  who  deals  with  a 
municipal  body  is  obliged  to  see  that  its  char- 
ter has  been  fully  complied  with.  When  this 
is  not  done,  no  subsequent  act  can  make  the 
contract  effective.'" 

See  also  McDonald  v.  New  York,  68  N.  Y. 
23,  23  Am.  Rep.  144 ;  Peck  v.  CUy  of  Hemp- 
stead, 27  Tex.  Civ.  App.  80,  65  S.  W.  653 ;  10 
B.  G.  li,  p.  708,  I  36;  Id.,  p.  801,  |  112. 

In  Hitchcodc  V.  Galveston,  06  U.  S.  341,  24 
Ik  Ed.  659,  the  following  language  from 
State  Board  v.  Citizens'  Ry.  Co.,  47  Ind.  407, 
17  Am.  Rep.  702,  is  approved: 

"Although  there  may  be  a  defect  of  power  in 
a  corporanon  to  make  a  contract,  yet  if  a  con- 
tract made  by  it  is  not  in  violation  of  its  char- 
ter, or  of  any  statute  prohibiting  it  and  the 
corporation  has  by  its  promise  induced  a  party 
relying  on  the  promise  and  in  execution  of  the 
contract  to  expend  money  and  perform  his  part 
thereof,  the  corporation  is  liable  on  the  con- 
tract" 

A  pleading  based  upon  a  contract  which 
must  be  executed  in  accordance  with  the 
terms  of  tbe  statute  must  allege  facts  show- 
ing compliance  with  its  requirements  In  order 
to  be  good  as  against  a  general  demurrer. 
Crowell  Independent  School  District  v.  First 
National  Bank  of  Benjamin,  163  fl.  W.  380 ; 
McCoUum  V.  Adams,  110  S.  W.  528.  In  the 
note  to  McCormlck  v.  Nlles,  27  U  B.  A.  (N. 
S.)  p.  1120,  tbe  law  applicable  to  tbe  liabiUty 
of  municipal  corporations  for  benefits  re- 
ceived under  contracts  violative  of  statutory 
restrictions  is  stated  as  follows: 

"^y  the  great  weight  of  authority  where  by 
statute  the  power  of  a  municipality  or  other 
public  corporation  to  make  a  contract  is  limit- 
ed to  a  certain  manner  and  under  certain  cir- 
cumstances, and  any  other  manner  of  entering 
into  a  contract  agreement  or  obligation  is  ex- 
pressly or  imrpliedly  forbidden,  no  implied  lia- 
bility can  arise  against  the  municipality  for 
benefits  received  under  a  contract  within  the 
scope  of  such  statute  and  violative  thereof." 

It  follows  that  neither  the  school  district 
nor  the  contractor  and  bis  sureties  can  re- 
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cover  anything  from  tbe  other  by  reason  of 
the  written  contract  or  npon  an  Implied  con- 
tract 

[2]  Appellants  dalm  that  the  bond  In  this 
case  was  execnted  nnder  Acts  of  the  Legis- 
lature of  1913,  c.  »9,  (Vernon's  Sayles'  Civil 
Statutes,  arts.  6394f  to  63^,  Inclusive).  A 
comparison  of  this  act  with  Act  Ck>ng.  of  Feb. 
24,  1905,  c.  778,  83  Stat  811  (U.  S.  Comp.  St 
1913,  I  6923),  shows  that  they  are  practically 
Identical,  and  that  the  Texas  statute  has 
be«>  passed  after  the  federal  statute.  In- 
vestigation shows  that  several  of  the  states 
have  adopted  tbe  provisions  of  the  federal 
statute,  and  that  the  purpose  of  such  enact- 
ment in  aU  cases  is  to  assure  the  payment 
of  debts  Incurred  in  the  construction  of  pub- 
lic buildings  to  mechanics  and  materialmen. 
Under  the  law  as  it  existed  prior  to  the  en- 
actment of  this  statute,  mechanics  and  ma- 
terialmen could  acquire  no  lien  upon  public 
buildings.  Although  the  contract,  in  our 
opinion,  as  heretofore  stated,  is  void.  It  does 
not  follow  that  tbe  obligation  resting  upon 
the  sureties  In  tbe  contractor's  bond  Is  dis- 
charged ;  on  the  contrary,  the  weight  of  au- 
thority is  that  the  Invalidity  of  the  building 
contract  in  no  way  affects  the  liability  of  the 
sureties  upon  the  contractor's  bond  for  the 
value  of  materials  and  labor  furnished  tlie 
contractor  in  the  prosecution  of  the  public 
work.  4  Elliott  on  Ck)ntracts,  S  3543;  ECnigbt 
&  JUlson  Co.  V.  CasUe,  27  U  E.  A.  (N.  S.) 
597,  note  13;  Bell  v.  iUrkland,  102  Minn. 
213,  113  N.  W.  271,  13  L.  R.  A,  (N.  S.)  793 
and  note,  120  Am.  St  Rep.  621. 

[3]  The  bond  upon  which  this  suit  is  biSiaH 
Is  substantially  as  follows: 

"£jtow  all  men  by  these  presents  that  we,  E. 
O.  Barnes  and  the  other  subscribers  hereto,  of 

the  city  of  ,  county  of  Donley,  state  of 

Texas,  are  held  and  firmly  bound  unto  the  trus- 
tees of  common  school  district  No.  2  of  the  city 

of ,  county  of  Donley,  state  of  Texas,  as 

irell  as  to  all  persons  who  may  furnish  labor  or 
material  on  the  contract  hereinbefore  mention- 
ed, in  tbe  sum  of  twenty-five  hundred  ($2,500.- 
00)  dollars,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  trustees  and 
to  said  parties  who  may  furnish  labor  or  ma- 
terial, their  executors,  administrators,  or  as- 
sies, for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  one  and  each  of  our 
heirs,  executors,  and  administrators,  jointly  and 
severally  firmly  by  these  presents.  Sealed  with 
our  bands.  Dated  this  26th  day  of  July,  1913. 
The  condition  of  this  obligation  is  such  that,  if 
the  above-bounden  E.  O.  Barnes,  bis  executors, 
administrators,  or  assigns,  shall  in  all  things 
stand  to  and  abide  by  and  weU  and  truly  keep 
and  perform  tbe  covenants,  conditions,  and 
agreements  in  the  above-mentioned  contract  eu- 
tered  into  by  and  between  tbe  said  B.  O.  Barnes 
and  the  said  trustees,  dated  on  the  26th  day  of 
July,  1913t  for  the  construction  of  the  work  or 
works  on  the  lot  mentioned  in  the  foregoing  con- 
tract and  shall  duly  and  promptly  pay  and  dis- 
cbarge all  indebtedness  that  may  be  incurred  by 
the  said  trustees  in  carrying  out  the  said  con- 
tract, and  complete  the  same  free  of  all  me- 
chanics' liens,  and  shall  truly  keep  and  perform 
tlie  covenants,  conditions,  and  agreements  in 
said  contract  and  in  the  within  instrument  con- 
tained on  his  part  to  be  kept  and  performed,  at 
the  time  and  in  the  manner  and  form  therein 
specified,  as  well  as  all  costs,  including  attor^ 


ney's  fees,  in  enforcfaig  tbe  payment  and  collec- 
tion of  any  and  all  indebtedness  incurred  by 
said  trustees  in  carrying  out  the  said  contract 
then  the  above  obligation  shall  be  void,  else  to 
remain  in  full  force  and  virtue.  His  bond  is 
made  for  the  use  and  benefit  of  all  persma  who 
may  furnish  labor  or  material  on  the  hereinbe- 
fore mentioned  contract  according  to  the  pro- 
visions of  law  in  such  cases  made  and  provided, 
and  may  be  sued  upon  by  them  as  if  executed 
to  them  in  proper  person. 

"In  testimcMiy  whereof,"  etc 

The  statute  above  mentioned  provides  that 
thte  contractor  shall  execute  the  usual  penal 
bond,  with  good  and  sufficient  saredes,  with 
the  additional  obligation  that  such  contiws 
tor  shall  promptly  make  payments  to  all  per- 
sons supplying  him  with  letboe  and  material 
In  tbe  prosecution  of  the  work  iwovlded  _for 
in  said  contract  The  bond  Is  In  substantial 
compliance  with  this  requirement  of  the  stat- 
ute in  obligating  the  contractor  to  duly  and 
promptly  pay  and  discharge  all  indebtedness 
that  may  be  incurred  by  the  said  trustees  in 
carrj-ing  out  the  said  contract  and  to  com- 
plete the  same  free  of  all  mechanics'  liens, 
unless  it  be  that  it  binds  the  sureties  to  pay 
the  indebtedness  incurred  by  the  trustees  In- 
stead of  indebtedness  incurred  by  tbe  con- 
tractor. There  is  considerable  c<»tention  on 
the  part  of  the  parties  as  to  whether  this  is 
a  statutory  bond  or  merely  a  common-law  ob- 
ligation. We  Incline  to  the  opinion  that  in 
its  essential  parts  it  Is  in  conformity  with' 
the  requirements  of  the  statute,  but  in  any 
event  if  llablUty  has  otherwise  accrued  un- 
der it  so  far  as  its  form  Is  concerned,  tt 
would  be  good  as  a  c<Hnmon-law  bond.  The 
right  of  action  arising  from  a  breach  of  this 
bond  is  one  of  common-law  liability,  and  does 
not  depend  upon  the  existence  of  the  statute. 
Even  without  the  statute,  or  without  a  bond 
of  any  kind,  the  materialmen  and  laborers 
would  be  entitled  to  recover  against  Barnes 
upon  bis  common4aw  liability.  State  v. 
Teague,  60  Tex.  Civ.  App.  536,  111  8.  W. 
234;  Knight  &  JUlson  Co.  v.  OasUe,  supra, 
27  U  R.  A.  (N.  S.)  681,  note  6;  DUlon,  Mu- 
nicipal corporations  (5th  EM.)  {  830. 

[4]  Under  several  assignments  of  error  ap- 
pellants contend  that  because  the  bond  pro- 
vides that  it  shall  be  vc^d  if  paym«it  Is 
made  for  all  material  and  labor  debts  incur- 
red by  tbe  school  trustees,  and  the  undisput- 
ed proof  shows  the  debts  were  incurred  by 
the  contractor,  and  not  by  the  trustees,  no 
liability  attaches  to  the  sureties.  The  ques- 
tion was  raised  in  th«  court  below  by  excep- 
tions, plea,  cvecial  charge,  and  objections  to 
evidence.  Ordinarily  such  a  bond  Is  a  dual 
obligation  (Equitable  Surety  Oo.  v.  United 
States,  to  Use  of  McMillan  &  Son,  234  U.  S. 
448,  34  Sup.  Ct  803,  68  L.  Ed.  1S94),  evldenc- 
iug  the  terms  of  an  undertaking  between  the 
trustees,  on  tbe  one  band,  and  the  contrac- 
tor and  his  sureties,  on  the  other.  The  orig- 
inal contract  being  void,  the  obligation  to  the 
trustees  is  a  nullity.  It  also  constitutes  an 
obligation  between  the  latter  and  all  persons 
who  may  furnish  labor  and  material  la  the 
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GongtrncUoo  of  tbe  building.  Considered  in 
this  aspect,  It  must  be  liberally  construed. 
Equitable  Surety  Co.  t.  United  States,  supra. 
The  contract  referred  to  in  the  bond  is  the 
buUdlng  contract,  which  tlie  evidence  shows 
was  written  upon  the  same  paper,  and  must 
be  construed  in  connection  with  the  bond. 
By  referring  to  the  contract  it  wUl  be  seen 
that  the  contractor  covenanted  and  agreed 
with  the  trustees  of  said  school  district  that 
he  would  provide  and  furnish  labor  and  ma- 
terials of  such  kind,  quality,  and  description 
as  might  be  proper  and  sufficient  for  complet- 
ing and  finishing  all  the  work  mentioned  in 
the  contract  It  Is  dear  from  the  record 
that  the  use  of  the  word  "trustees"  In  the 
bond,  instead  of  ti^e  word  "contractor,"  is  a 
clerical  error,  and  a  mistake  of  the  scrivener. 
The  rule  is  that  such  mistakes  do  not  have 
the  effect  of  releasing  the  parties  from  the 
contract,  but  the  court  will  correct  the  mlsr 
take  and  construe  the  writing  which  evident- 
ly does  not  speak  the  original  intention  of 
the  parties  so  as  to  make  it  conform  thereto. 
1  SaUott  on  Contracts,  f  809;  2  Elliott  on 
Contracts,  i  966;  3  Elliott  on  Contracts,  U 
2367,  2378. 

[I]  Tb«  next  ocmtentlon  urgied  is  that,  the 
ctmtract  having  been  altered  in  a  material 
term,  the  effect  of  it  is  to  release  the  sureties 
upon  the  bond  from  all  liability.  The  facts 
are  that  after  E.  O.  Barnes  had  been  award- 
ed the  contract,  and  its  terms  had  been  re- 
duced to  writing  and  signed  by  him  and  the 
trustees,  the  contractor  then  took  the  instru- 
ment and  endeavored  to  obtain  sureties  upon 
his  bond  satisfactory  to  the  trustees ;  that  he 
approached  A.  M.  Seville,  who  consented  to 
become  a  surety,  but  t>efore  signing  the  bond 
wrote  into  that  part  of  the  contract  which 
provldee  that  the  trustees  shall  pay  the  con- 
tractor on  certificates  of  the  superintendent 
from  time  to  time  as  the  work  progressed  80 
per  cent  of  the  estimated  value  of  the  work 
this  clause: 

"And  the  80  per  cent,  as  allowed  by  the  sn- 
perintendent,  W.  I.  Mills,  shall  be  paid  to  tbe 
said  W.  I.  Mills,  who  will  disburse  the  same 
to  all  who  have  furnished  labor  or  material 
eqaally." 

Li.  G.  Barnes,  the  father  of  the  contractor, 
H.  C.  Brumley,  and  P.  A.  Buntin,  signed  the 
bond  Willie  the  contract  had  In  It  the  words 
Inserted  by  Beville  as  above  stated;  Buntin 
signing  in  pencil.  The  trustees  declined  to 
accept  the  bond  for  the  reason  that  the  sure- 
ties were  not  considered  sufficient.  The  con- 
tractor then  contemplated  executing  a  bond 
wltb  a  surety  company  as  his  surety,  but, 
being  informed  that  the  clause  inserted  by 
Beville  in  the  contract  would  mlUtate  against 
his  obtaining  a  l)ond  signed  by  a  surety  com- 
pany, he  pasted  a  paper  over  the  clause,  ef- 
fectually concealing  the  words.  Falling  to  ob- 
tain the  surety  comimny  upon  the  bond,  H.  O. 
Kerbow  signed  it  as  an  additional  surety, 
knowing  nothing  of  the  Insertion  of  tbe 
words  in  the  contract  by  Beville,  or  that  they 
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had  been  concealed  by  pasting  the  piece  of 
paper  over  them.  At  this  time  Buntin  again 
signed  It  with  Ink.  When  Kerbow  executed 
the  bcmd  with  the  clause  Inserted  by  BevUIe 
covered  up,  the  trustees,  considering  It  good 
for  tbe  amount,  accepted  it,  knowing  that  Be- 
ville had  Interlined  it,  and  that  Barnes  had 
pasted  paper  over  the  clause  inserted. 

When  Beville  made  the  interlineation  in 
the  contract  neither  the  principal,  Barnes, 
nor  any  of  the  sureties  had  executed  the 
bond,'  though  the  contract  had  been  signed 
by  the  trustees.  An  alteration  of  the  con- 
tract before  the  bond,  which  in  this  connect  ' 
tion  must  be  considered  as  e  part  of  it,  was 
executed  by  the  principal  and  sureties,  did 
not  avoid  the  bond  as  to  them,  nor  as  to  the 
trustees  if  tbe  latter  accepted  the  instru- 
ments with  knowledge  of  the  change.  Prior 
to  the  interlineation  by  Beville  the  contract 
bound  the  trustees  to  pay  to  the  contractor 
80  per  cent  of  the  estimated  value  of  tbe 
work.  Subsequent  to  iine  interlineation  the 
contract  bound  the  trustees  to  pay  the  money 
to  the  superintendent.  Mills,  by  whom  It 
was  provided  It  should  be  paid  upon  debts 
for  labor  and  material.  It  Is  apimroit  that 
this  term  is  material,  a  change  of  whi(di  might 
greatly  affect  the  liability  of  the  sureties  to 
laborers  and  materialmen.  However,  the  con- 
tract being  void,  because  not  approved  by 
the  county  superintendent  of  public  schools, 
as  required  by  the  statute,  it  Is  a  matter  of 
no  Importance  except  in  so  far  as  it  may  af- 
fect the  obligation  of  the  sureties  to  those 
furnishing  labor  and  material  in  the  con- 
struction of  the  building. 

[8-1]  The  act  of  the  contractor,  Barnes,  in 
pasting  the  slip  of  paper  ovw  the  interlinea- 
tion materially  changed  the  contract  whldii 
the  sureties,  by  their  undertaking  in  tbe 
bond,  had  guaranteed,  resulting  in  a  release 
from  Uabiiity  of  the  sureties,  with  the  possi- 
ble exception  of  Kerbow  and  Buntin.  Ker- 
bow alleged  facts  which.  If  proven,  may  also 
entitle  him  to  be  released,  but  Buntin  has 
not  by  his  pleadings  set  up  any  facts  which 
would,  if  true,  release  him.  The  amended 
petition  declared  upon  the  contract  as  inter- 
lined by  Barnes,  and  had  a  copy  of  it  at- 
tached as  an  exhibit  To  sustain  the  allega- 
tion plaintiff  offered  In  evidence  a  contract 
In  which  the  interlined  clause  had  a  slip 
pasted  over  it,  but  torn  loose  at  one  end. 
This  constituted  a  variance.  However,  since 
one  party  had  declared  upon  it  in  its  original 
condition,  and  the  other  parties  set  it  out  In 
their  pleadings  in  its  altered  condition,  and 
the  slip  pasted  over  the  interlineation  was 
raised  so  the  writing  could  be  seen,  appellants 
could  not  have  been  surprised,  and  the  action 
of  the  court  in  overruling  the  objection,  if 
error,  was  harmless.  The  burden  is  upon  the 
one  offering  an  altered  or  mutilated  writing 
to  explain  Its  condition  before  it  is  admissible 
in  evidence.  Tbe  fact  that  the  trusteed  per- 
mitted Barnes  to  take  down  his  forfeit  money 
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after  the  presentation  of  tbe  bond  and  to  pro- 
ceed with  the  work  Is  a  sufficient  acceptance. 

[10]  There  is  no  merit  in  the  contention 
that  the  refusal  of  tbe  trustees  to  accept  the 
bond  when  first  tendered  them,  because  the 
sureties  were  not  sufficient,  terminated  the 
liability  of  sureties  then  upon  It.  There  is 
nothing  in  the  record  wliich  would  prohibit 
Barnes  from  adding  other  sureties  and  again 
presenting  it  to  the  trustees  for  acceptance. 
There  was  an  Issue  made  by  the  pleadings 
and  evidence  as  to  the  item  of  $12  for  lime 
which  should  have  be«i  submitted  to  the 
Jury. 

[11}  On>e  pleadings  show  no  misjoinder  of 
either  parties  or  causes  of  action.  Suits 
upon  contracts  and  torts  may  be  joined  when 
they  grow  out  of  the  same  transaction.  Hos- 
kins  T.  Velasco  National  Bank,  48  Tex.  Civ. 
App.  246,  107  S.  W.  598;  Hooks  v.  Fitzen- 
rieter,  76  Tex.  277,  13  8.  W.  230. 

[12]  Appellant  contends  under  the  fifteenth 
assignment  that,  because  the  condition  of 
the  bond  is  that  Barnes  shall  duly  and 
promptly  pay  and  discharge  all  Indebtedness, 
etc.,  and  complete  the  building  firee  of  all  me- 
chanics' liens,  the  exception  to  the  amended 
petition  should  have  been  sustained,  because 
the  petition  fails  to  show  that  either  the 
plaintiff  or  intervener,  Oatlln,  had  a  mechan- 
ic's lien  fixed  upon  the  building.  The  bond 
expressly  provides  that  it  is  made  for  the  use 
and  benefit  of  all  persons  who  may  furnish 
labor  or  material,  and,  if  considered  as  a 
common-law  bond,  the  labor  done  and  mate- 
rial furnished  is  a  sufficient  consideration 
to  support  it.  It  was  alleged  that  Barnes 
did  partially  comply  with  the  condition 
named  in  the  bond,  and  the  words,  "free  of 
all  mechanics'  liens"  may  be  considered  as 
surplusage  and  still  the  instrument  be  com- 
plete as  an  obligation.  Tbe  statute  under 
which  this  bond  was  executed,  was  designed 
to  provide  security  as  a  sulxstitute  for  the 
lien  which  might  otherwise  exist  in  favor 
of  mechanics  and  materialmen,  such  lien  not 
being  permissible  upon  a  public  building,  for 
which  reason  the  federal  courts,  in  constru- 
ing the  statute  from  which  the  Texas  stat- 
ute was  evidently  drawn,  have  always  given 
it  a  lil>eral  construction  in  favor  of  laborers 
and  materialmen,  and  we  think  the  rule 
should  be  applied  here.  Equitable  Surety  Co. 
V.  United  States  to  Use  of  McMillan  &  Sons, 
234  U.  S.  448,  34  Sup.  Ct.  803,  58  U  Ed.  1394. 
Besides  the  issue  as  to  whether  all  of  the 
material  charged  in  the  itemieed  bill  was 
used  in  tbe  building,  there  are  other  issues 
of  fact  which  the  court  should  have  sub- 
mitted to  the  jury. 

The  transcript  in  this  case  contains  over 
260  pages,  nearly  half  of  which  Is  taken  up  by 
tbe  pleadings  of  the  parties.  The  pleadings 
of  all  parties  are  unnecessarily  prolix,  and 
before  another  trial  the  court  should  order 
a  repleader. 

For  the  errors  pointed  oat  and  because  the 


court  directed  a  verdict,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

On  Moti(m  for  Befaearlng. 

[IS]  Appellants  Insist  that,  since  the  con- 
tract was  entered  Into  between  the  contrac- 
tor and  the  trustees,  we  should  presume  that 
the  permit  required  by  Vernon's  Sayles'  Olvil 
Statutes,  art.  2904n,  was  previously  issued. 
By  the  explicit  terms  of  section  14,  c.  120, 
Acts  of  1913  (article  2904o),  every  disburs- 
ing officer  of  school  funds  Is  prohibited  from 
paying  out  any  portion  of  such  funds  for  the 
construction  of  a  building  costing  more  than 
$400,  until  the  permit  required  by  the  act 
has  l>een  procured;  and  a  vlolatimi  of  this 
inhibition  renders  the  disbursing  officer  lia- 
ble for  the  simi  so  paid.  Certainly  a  party 
who  seeks  to  recover  any  part  of  sndb.  fund 
should  show  by  bis  pleadings  that  he  has 
met  the  condition  precedent  upon  which  his 
right  to  demand  the  money  of  the  disbursing 
officer  depends.  No  court  should  by  its  Judg- 
ment require  the  iwiyment  of  a  claim  to 
which  the  claimant  was  not  entitled  without 
suit,  and  It  is  fundamental  that  his  pleadings 
should  allege  every  fact  neces.sary  to  a  re- 
covery. If  the  permit  has,  in  fact,  been  is- 
sued, the  pleadings  Should  show  it,  and  be- 
cause they  do  not  they  are  subject  to  general 
demurrer,  and  the  error  is  fundamentaL 
The  requirement  that  the  permit  be  obtained 
relates  to  the  power  and  authority  of  the 
parties  to  contract,  rather  than  to  its  form 
when  the  contract  is  made.  Beynolds  v. 
Schwelnefus,  27  Ohio  St  813,  is  a  case  where 
the  power  of  a  city  council  to  improve  the 
streets  of  the  city,  without  the  prior  recom- 
mendation of  the  board  of  city  improvement 
was  involved.  In  discussing  the  presump- 
tion of  the  performance  of  official  duty.  Ash- 
bum,  J.,  said: 

"When  a  statute  requires  an  act  to  be  done, 
and  gives  no  direction  aa  to  the  mode  of  per- 
formance, and  proceedlnKS  are  bad  in  the  direc- 
tion of  performance,  the  duty  will  be  presumed 
to  have  been  rightfully  performed  nntll  the  con- 
trary is  made  to  a-ppear.  This  presumption 
does  not  arise  so  stronfrly  in  regard  to  the  ex- 
ercise of  power  as  to  the  performance  of  duty 
under  the  power.  •  •  *  So  that,  in  casea 
where  restraint  is  put  upon  their  action  by  stat- 
ute, and  they  can  only  act  upon  the  authority 
of  a  report  and  recommendation  at  another  body, 
it  would  not  be  wise,  by  mere  construction,  to 
lessen  the  force  of  the  restraint  to  presume  ju- 
risdiction simply  because  of  its  exerdse." 

The  classification  and  appraisement  of  pub- 
lic lands  before  they  are  placed  upon  the 
market  by  tbe  land  commissioner  and  sold 
must  not  only  be  alleged,  but  proved. 

"The  establishment  of  that  distinct  fact  has 
been  held  to  be  one  of  the  essentials  of  a  plain- 
tiff's case,  so  that  no  recovery  can  be  had  with- 
out it"  Anderson  v.  Walker,  95  Tex.  596.  68 
S.  W.  981 :  Hardman  v.  Crawford,  95  Tex.  193, 
66  S.  W.  206 ;  Thompson  v.  Gallagher,  32  Tex. 
Civ.  App.  591,  75  S.  W.  ,567.  writ  of  error  de- 
nied, 97  Tex.  649,  77  S.  W.  iv. 

[14]  In  onr  opinion,  the  statute  in  question 
limits  the  power  of  the  parties  to  contract 
It  appears  frcnn  tbe  motions  for  rehearing 
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that  the  statute  bad  beein  compiled  with,  bat 
tbe  record  faila  to  show  It,  and  we  cannot 
consider  questions  presented  which  conid 
properly  arise  only  under  a  record  showing 
compliance  with  the  statute.  That  portion  of 
the  (pinion  In  which  It  is  stated  that  the 
bond,  as  between  materlalmea  and  laborers, 
npon  the  one  part,  and  the  contractor  and 
bis  bondsmen,  on  the  other,  should  be  liberal- 
ly construed.  Is  probably  a  too  generous  state- 
ment of  the  rule,  and  that  expression  is  with- 
drawn. In  all  other  respects  we  think  we 
have  correctly  announced  the  rules  of  law 
which  should  govern  in  another  trial,  and 
the  motions  for  r^earlng  are  overruled. 


FINLBT  et  al.  v.  WAKEFIELD. 
(No.  7460.) 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas. 
March  11,  1916.) 

1.  BiLU    ASO    N0T»8    «=452(1)—   PimCHASK 

FBOM  Bona  Fidb  Holdkb— PtrBCHABE  fob 

Spite. 

The  leical  and  equitable  owner  and  holder  of 
a  note,  given  to  secure  advancement  of  the  pur- 
chase price  of  land,  by  indorsement  and  written 
transfer  and  assignment  from  the  assignee  of 
the  original  payee,  for  valuable  consideration, 
could  sue  tbe  maimers,  though  he  purchased  the 
note  for  spite  and  not  for  profit  or  in  the  ordi- 
nary course  of  trade. 

[Ed.   Note.— For  other  cases,    see   Bills  and 
Notes,  Dee.  Dig.  «=>452(1).] 

2.  Homestead  «=>81— Intebest  Stjbject. 

When  a  guardian's  sale  of  land  to  husband 
and  wife  was  confirmed  b^  tbe  county  court,  the 
title  vested  substantially  in  the  purchasers,  sub- 
ject to  the  payment  of  the  purchase  money,  who, 
before  the  execution  and  delivery  to  them  of 
deeds  by  the  guardian  and  a  ward,  had  such  an 
interest  in  the  land  that  they  could  impress  a 
homestead  upon  it,  since  tbe  homestead  right 
may  attach  to  an  equitable  estate,  or  an  estate 
for  life,  or  even  a  leasehold  interest,  while  the 
confirmation  by  the  court  of  the  sale  related 
back  to  and  conveyed  title  from  its  date. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |S  114-118 ;   Dec.  Dig.  <S=>81.] 

3.  BoKEsnxAO  ®=>96— Lien   fob  Attobnet's 
Fees. 

Where  a  vendor  of  land  re(^uires  the  pur- 
chaser to  stipulate  in  the  original  purchase- 
money  note  for  the  payment  of  attorney's  fees 
if  the  note  is  not  paid  at  maturity,  and  it  is 

E laced  in  an  attorney's  hands  for  collection,  a 
en  on  the  land  is  created  by  the  obUgadon  to 
pay  fees,  which  cannot  be  defeated  by  the  sub- 
sequent establishment  of  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  $S  147-153 ;   Dec.  EMg.  «=»96.] 

4.  Homestead  «=996— Lnw  fob  Attobnet's 
Fees 

Under  the  Constitution,  protecting  the  home- 
stead of  a  head  of  a  family  from  forced  sale  for 
the  payment  of  all  debts  except  for  the  purchase 
money,  etc.,  where  buyers  of  land  from  a  guard- 
ian, the  sale  being  subsequently  confirmed 
by  the  county  court,  gave  a  purchase-money 
note,  stipulating  for  attorney's  fees,  which  was 
subsequently  renewed,  the  notes  having  been  giv- 
en subsequent  to  the  fixing  of  the  buyers'  home- 
stead upon  the  land,  and  the  original  contract 
not  having  stipulated  for  attorney's  fees,  such 
fees  could  not  he  made  a  charge  upon  the  land, 
since,  when  homestead  property  cannot  be  le- 


gally incumbered,  except  for  eertain  purposes 
specified,  a  liability  not  embraced  in  such  pur- 
poses cannot  become  by  contract  a  charge  upon 
the  property  because  coupled  witli  anotiier  ob- 
Ugation  with  which  the  property  may  be 
charged. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {{  147-1B3 ;   Dec.  Dig.  «=306.1 

5.  Guabdian  and  Ward  «=381  —  Obdeb  op 
Saxe  of  Land— Axithobitt  of  Cottbt— Pbk- 
sukption. 

In  the  absence  of  contrary  ^roof,  every  fact 
necessary  to  support  the  authority  of  the  coun- 
ty court  to  make  an  order  of  sale,  directing  a 
guardian  to  sell  the  wards'  land,  and  to  confirm 
the  sale  made  thereunder,  must  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {{  334-336;  Dec.  Dig.  «=» 
81.] 

6.  Guabdian  and  Wabd  «=>106  —  Salb  of 
Land  bt  Obdeb  of  Coubt— Titie  of  Wabd. 

Where  a  county  court  ordered  the  sale  by 
a  guardian  of  her  wards'  lands,  such  sale,  and 
its  confirmation,  passed  title  to  the  buyers,  sub- 
ject only  to  the  payment  of  the  unpaid  pur- 
chase money,  leaving  no  title  in  a  ward  or  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  H  369,  396-388;  Dec.  Dig. 
<Sss>10a] 

7.  Guabdian  and  Wabd  ^=s>98  —  Saue  of 
Lands— Consummation. 

Where  the  court's  o»der  of  sale  authorized 
a  guardian  to  sell  the  wards'  landa  for  cash  or 
half  cash  and  balance  on  credit  as  to  her  should 
seem  best  for  the  interest  of  the  estates  of  the 
minora  and  the  buyers,  instead  of  paying  a 
part  of  the  purchase  pnce  cash  and  executing 
their  notes  for  the  balance,  as  originaUy  agreed 
with  the  guardian,  gave  their  note  to  a  third  per- 
son, who  furnished  the  purchase  money  in  cash 
to  tbe  guardian,  tbe  sale,  as  reported  to  tbe 
court  and  confirmed  bv  it,  was  carried  out,  and 
the  buyers  acauired  title  through  the  confirma- 
tion, and  not  through  a  deed  from  a  ward  there- 
after executed. 

_rEd.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  §  368 ;   Dec.  Dig,  <8=»98.] 

8.  Biixs  AND  Notes  «=9445  —  Election  to 
Declabe  Due. 

Where  the  assignee  of  a  note,  given  to  se- 
enre  the  advancement  by  the  payee  of  the  price 
of  lands  purchased  by  the  malters,  sold  in  his 
turn,  with  the  understanding  that  tbe  suit  in- 
stituted by  him  thereon  should  be  dismissed, 
its  dismissal  did  not  set  aside  or  annul  his  pre- 
vious election  to  declare  the  entire  note  due 
for  nonpayment  of  interest,  or  estop  his  trans- 
feree from  such  election  and  declaration  after 
he  purchased. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1311-1829;  Dee.  Dig.  i8=» 
445.] 

8.  judombnt  «bs676(2>— blndinq  foboe  on 

One  Not  a  Vabty. 

Where  a  banlc,  to  which  a  note  was  de- 
livered as  collateral  security,  returned  the  same 
to  the  pledgor  or  his  counsel  that  suit  mlglit  he 
broo^t  upon  it  by  the  pledgor,  an  attorney  of 
the  bank  bringing  and  prosecuting  the  suit  to 
judgment,  the  judgment  rendered  was  binding  on 
the  bank,  and  estopped  it  to  maintain  a  suit  on 
the  same  cause  of  action. 

[Ed.   Note. — For   other   cases,   see  Judgment, 
Ooit.  Dig.  i  1191;    Dec.  Dig.  «»675(2).l 
10..  Appkai.  and  Ebbob  «s>1086(3>— Immatb- 

BIAI.  E&BOB. 

In  suit  on  a  note,  where  the_  judgment,  un- 
der the  circumstances,  was  binding  on  a  bank 
not  a  party,  error  of  the  court  is  declining  to 
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<!ontinii*  the  case  to  make  the  bank  a  party  waa 
imnaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4071;  Dec.  Dig.  «=>1036 
<3).] 

11.  Husband  and  Wife  <3=>238{^  —  JPDO- 
UENT  Not  Pkbsonai.  Against  wife. 

In  suit  on  a  note  renewing  a  note  given  by 
the  purchasers  of  land  at  guardian's  sale  to 
secure  the  advancement  of  the  purchase  price  by 
the  original  payee,  judgment  decreeing  that 
plaintiff  recover  of  the  purcliasers,  husband  and 
wife,  the  amount  sued  for,  with  foreclosure  of 
liens,  and  directing  that,  if  the  property  con- 
demned to  pa^  the  judgment  should  not  sell  for 
enough  to  satisfy  it,  plaintiff  should  have  execu- 
tion against  the  husband  for  the  balance,  but 
that  no  execution  should  ever  issue  against  the 
wife,  was  not  in  propc^  form  for  a  judgment 
other  than  personal  against  the  wife. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
/ife.  Cent.  Dig.  §  855;  Dec.  Dig.  e=>238{3).l 

.^peal  from  District  Oourt,  Grayson  Coun- 
ty;   M.  H.  Gamett,  Judge. 

Suit  by  John  T.  Wakefield  against  A,  P. 
Flnley  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  in 
part,  reformed  in  part,  and  otherwise  af- 
firmed. 

C.  B.  Randell  and  J.  W.  Finley,  both  of 
Sherman,  for  api>ellant8.  Wolfe  &  Wood,  of 
Sherman,  for  appellee. 

TALBOT,  J.  On  April  11,  1914,  appellee 
filed  suit  on  note,  dated  October  6,  1909,  sign- 
ed by  appellants  and  payable  to  H.  O.  Head, 
or  order,  five  years  after  date,  for  the  sum 
of  11,260,  with  interest  at  the  rate  of  8  per 
cent  per  annum,  and  stipulating  that  if  the 
same  was  placed  In  the  bands  of  an  attorney 
for  collection,  the  makers  agreed  to  pay  10 
per  cent,  on  the  amount  as  reasonable  at- 
torney's fees.  The  note  sued  on  was  given  In 
renewal  and  extension  of  a  ccrtalu  other 
note,  dated  August  25,  1903,  signed  by  ap- 
t>ellants,  payable  to  the  order  of  W.  H.  O'Neal 
as  trustee,  five  years  after  date,  for  the  sum 
of  $1,200,  with  interest  at  the  rate  of  8  per 
cent  per  annum  from  date,  and  10  per  cent 
attorney's  fees  If  placed  In  the  hands  of  an 
attorney  for  collection.  The  said  W.  H. 
O'Neal,  trustee,  for  a  valuable  consideration, 
transferred  and  assigned  said  note  to  H.  O. 
Head,  to  be  held  by  him  as  security  for  pay- 
ment of  the  note  sued  upon,  and  thereafter, 
on  the  16th  day  of  April,  1914,  the  said  H.  O. 
Head,  by  written  transfer,  sold  and  conveyed 
said  note  to  appellee.  The  note  was  secured 
by  a  vendor's  lien,  as  well  as  by  a  deed  of 
trust,  executed  by  a];4>ellant8  on  the  land  de- 
scribed in  plaintlfTs  petition,  and  the  inter- 
est on  said  note,  according  to  its  terms,  was 
payable  annually,  on  the  6th  day  of  October 
of  each  year,  and  the  deed  of  trust  stipulated 
ttiat  if  default  was  made  in  payment  of  any 
Installment  of  interest  thereon,  when  due, 
that  the  same  could,  at  the  option  of  the 
holder,  be  declared  due  and  payable.  Appel- 
lants bad  failed  to  pay  certain  Installments 
of  interest  due  on  said  note,  and  H.  O.  Head, 


who  was  fixia  the  legal  and  eonltable  holda 
and  owner  of  the  note,  declared  the  same 
due,  and  brought  suit  thereon.  Tbe  appellee 
then  purchased  the  note,  and  H.  O.  Head  thai 
dismissed  his  suit  After  acquiring  said  note, 
appellee  borrowed  $1,000  from  the  Shemuui 
Loan  &  Trust  Oompany,  and  placed  the  note 
with  it  as  collateral  security  for  sudi  loan,  but 
for  the  purpose  of  bringing  suit  upon  it  said 
company  returned  said  note  to  appeUe&  Ap- 
pellee, after  purchasing  the  note,  ratified  the 
act  of  said  Hesd  in  declaring  the  note  due, 
and  further  exercised  his  option  of  declaring 
the  same  due  and  payable,  according  to  the 
terms  of  said  note  and  the  authority  confer- 
red upon  him  as  the  holder  thereof,  by  said 
deed  of  trust,  and  brought  this  suit 

The  principal  matters  of  defense  were: 
First,  that  the  note  sued  on  and  the  deed  ot 
trust  given  on  the  land  involved  in  the  con- 
troversy were  not  obtained  In  the  usual 
course  of  business  nor  for  profit  or  business 
reasons,  but  for  spite,  and  that  at>pellee  was 
estopped  from  claiming  the  attorney's  fees 
sought  to  be  recovered;  second,  ttiat  the  ap- 
pellee bad  no  lien  on  said  land  for  the  at- 
torney's fees  claimed  in  Ills  petition,  because 
said  land,  at  the  time  the  original  note  was 
given  to  W.  H.  O'Neal  and  at  the  time  the 
renewal  note  sued  cm  was  Executed,  which 
provided  for  the  payment  of  attorney's  tees, 
was,  and  had  been  for  some  months,  tlie 
homestead  of  appellants.  The  property  de- 
scribed in  appellee's  petition  belonged  to  two 
minor  children,  Lula  Sophia  Matthews  and 
Paul  Matthews,  and  Mrs.  M.  T.  Brown  was 
their  guardian.  Mrs.  Brown,  as  such  guard- 
ian, made  application  to  the  county  court  of 
Grayson  county,  Tex.,  for  an  order  to  sell 
said  property.  On  January  17,  1903,  this 
application  was  granted,  and  Mrs.  Brown,  by 
order  of  the  court  duly  made,  was  authorized 
and  directed  to  sell  the  property  for  cash 
or  half  cash  and  the  balance  on  credit  not 
to  exceed  four  years,  as  to  her  should  seem 
best  for  the  interest  of  said  estate.  On 
June  4,  1903,  said  guardian  reported  to  the 
court  that  she  had  sold  the  property  to 
Eudora  T.  Flnley,  one  of  the  appellants,  at 
private  sale,  on  May  15,  1903,  for  $1,600, 
one-half  thereof  to  be  paid  cash  and  the 
remainder  in  equal  installments,  x>&y&b1e  on 
or  before  one,  two,  and  three  years  from 
date  of  said  sale,  each  secured  by  note  bea^ 
ing  10  per  cent  interest  from  its  date,  and 
by  vendor's  lien  on  said  premises.  On  June 
11,  1903,  said  sale  was  approved  and  con- 
firmed by  the  court,  and  Mrs.  Brown,  as  guar- 
dian of  the  estates  of  said  minors,  was  order- 
ed to  make  deed  to  tlie  purdiasar,  Mrs.  Eu- 
dora Flnley,  upon  her  com^diance  with  the 
terms  of  the  sale.  The  appellants  were,  at 
the  time  of  all  the  transactions  in  question, 
husband  and  wife,  and  the  property  was  pu^ 
chased  with,  the  intention  of  making  it  tbelr 
home,  and  before  or  about  the  time  of  the 
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oonflrmatlon  of  the  sale  by  tlie  county  court 
tbey  moved  wito  it,  and  continuously  since 
that  date  have  occupied,  used,  and  claimed  it 
as  their  homestead.  In  making  the  imrcbase 
of  the  property  from  the  guardian  of  the 
minors,  appellants  did  not  contract  or  agree 
to  pay  any  attorney's  fees  whatever,  and  the 
order  of  sale  did  not  require  that  the  pur- 
chaser agree  to  pay  attorney's  fees  In  any 
event.  At  some  time,  the  date  of  which  the 
record  does  not  disclose,  but  prior  to  the 
making  ct  any  deed  by  the  guardian,  the  mi- 
nor, Lula  Sophia  Matthews,  intermarried 
with  Charles  E.  Hlpolite.  On  the  26tb  day  of 
August,  1903,  Mrs.  Brown,  as  guardian,  ex- 
ecuted and  delivered  to  appellant  Mrs.  Bu- 
dora  Finley  a  deed  for  the  land  in  question. 
This  deed  purports  to  have  been  made  by  vir- 
tue of  the  Older  of  sale  granted  to  Mrs- 
Brown  as  guardian  of  the  Matthews  childreo, 
the  sale  to  Mrs.  Eludora  Finley,  and  the  sub- 
sequent oonflrmatlon  thereof  by  the  county 
court,  and  contains  the  f(rilowing  redtatluns: 
"And  whereas  said  purchaser  has  elected  to 

Say  and  has  paid  the  entire  purchase  money : 
[ow  therefore,  in  consideration  of  the  premises 
and  the  payment  of  the  entire  purchase  money 
as  follows :  Four  hundred  dollars  ($400.00)  paid 
by  Mrs.  ESudora  T.  Finley  and  received  by  me 
for  Lula  Sophia  Hipolite,  formerly  Lula  Sophia 
Matthews,  and  twelve  hundred  dollars  ($1,200.- 
00)  paid  by  W.  H.  O'Neal,  trustee,  and  for 
which  said  Mrs.  Eudora  T.  Finley  and  her  hus- 
band, A.  P.  Finley,  have  executed  their  certain 
promissory  notes,  payable  five  years  after  date, 
with  the  privilege  of  paying  the  same  at  the 
end  of  two  years  or  at  the  end  of  any  year  after 
said  two  years  and  before  five  years,  interest 
payable  semiannually  at  the  rate  of  8  per  cent, 
per  annum,  and  providing  for  10  per  cent,  attor- 
ney's fees,  and  to  secure  the  payment  of  said 
note  the  vendor's  lien  is  hereby  retained  and  the 
grantor  herein  does  herel>y  sell  and  convey  to 
the  said  W.  H.  O'Neal,  trustee,  the  superior  ti- 
tle and  vendor's  lien  given  by  law  to  further 
secure  said  note,  which  is  also  further  secured 
by  the  grantee  herdjo,  joined  by  her  said  hus- 
band, executing  their  certain  deed  of  trust  to 
secure  the  said  W.  H.  O'Neal  as  trustee,  I,  Mrs. 
M.  T.  Brown,  guardian  as  aforesaid,  have  grant- 
e<1,  sold,"  etc. 

Following  the  foregoing  recitations  is  the 
habendum  clause,  the  descr^tlon  of  the  prop- 
erty, and  this  provision: 

"It  is  expressly  understood,  however,  that  the 
vendor's  lien  is  retained  upon  said  premises  and 
improvements,  to  W.  H.  (J'Neal  as  above  speci- 
fied, until  the  note  above  mentioned  and  all  in- 
terest thereon,  is  fully  paid,  according  to  its 
tenor  and  effect." 

On  the  same  day  that  Mr&  Brown  execut- 
ed the  deed  Just  referred  to,  Mrs.  Iiula 
Sophia  Hipolite,  joined  by  her  husband,  also 
executed  and  delivered  to  appellant  Mra 
ESudora  Finley  a  deed  to  said  property, 
which,  omitting  tlie  description  of  the  land, 
the  habendum  and  warranty  clauses,  and 
formal  parts.  Is  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
lAila  Sophia  Hipolite,  formerly  Lula  Sophia 
Matthews,  joined  by  her  husband,  Oharlea  E. 
Hipolite^  of  the  county  of  Jefferson,  state  of 
Arkansas,  in  consideration  of  the  sum  of  one 
thousand  six  hundred  dollars  ($1,600.00)  paid 
to  Mrs.  M.  T.  Brown,  guardian  of  the  estate  of 
•aid  liula  Sophia  Matthews  and  Paul  Matthews, 


as  follows :  Four  hundred  doHars  ($400.00)  paid 
by  Mrs.  Eudora  T.  Finley  to  said  guardian  for 
me,  and  the  sum  of  one  thousand,  two  hundred 
dollars  ($1,200.00)  paid  said  euardian  bv  W.  H. 
O'Neal,  trustee,  and  for  which  said  Mrs.  Eu- 
dora T.  Finley  and  her  husband,  A.  P.  Finley, 
have  executed  their  certain  promissory  note  pay- 
able five  (5)  years  after  date  with  the  privilege 
of  paying  the  same  at  the  end  of  two  (2)  years, 
or  at  the  end  of  any  year  after  said  two  (2) 
years  and  before  five  (S)  years,  interest  pay- 
able semiannually  at  the  rate  of  eight  per  cent, 
per  annum,  and  providing  for  ten  per  cent  at- 
torney's fees,  and  to  secure  the  payment  of  said 
note  a  vendor's  lien  is  hereby  retained  and 
the  grantors  herein  do  hereby  sell  and  convey 
to  said  W.  H.  O'Neal,  trustee,  the  superior 
title  and  vendor's  lien  {^ven  by  law  to  further 
secure  the  said  note,  which  is  also  further  se- 
cured by  the  grantee  herein,  joined  by  her  said 
husband,  executing  their  certain  deed  of  trust 
to  secure  tiie  said  W.  H.  O'Neal  as  trustee,  have 
granted,  sold  and  conveyed  and  by  these  pres- 
ents do  grant,  sell  and  convey  unto  the  said 
Eudora  T.  Finley  of  Grayson  county,  Texas,  as 
her  sole  and  separate  property  the  undivided 
one-half  interest  of  the  said  Lula  Sophia  Hipo- 
lite in  and  to  that  certain  tract  or  parcel  of  kmd 
situated  in  the  dtv  of  Sherman  in  Grayson 
cotnty,  Texas,  and  Deing  part  of  the  J.  B.  Mc- 
Anair  survey.  Said  land  having  been  the  prop- 
erty of  the  estate  of  lAla  Sophia  Matthews  and 
Paul  Matthews,  min(M«,  guaidianship  proceed- 
ings on  which  estate  is  pending  in  the  county 
court  of  Grayson  county,  Texa^  by  order  of 
which  court  entered  on  the  17tn  of  Jannanr, 
1E03,  the  guardian  of  said  estate,  Mrs.  M.  T. 
Brown,  was  ordered  to  malie  sale  of  said  prop- 
ei-ty,  and  such  sale  was  accordingly  made  to  said 
Eudora  T.  Finley  and  was  dnly  confirmed  by 
said  court  and  this  deed  is  intended  to  convey 
to  said  Eudora  T.  Finley  all  interest  of  said 
Lula  Sophia  Hipolite  and  Charles  E.  Hipolite 
in  said  property.  But  it  is  expressly  agreed  and 
stipulated  that  the  vendmr's  hen  is  retained  in 
favor  of  said  W.  H.  O'Neal  against  the  above- 
described  property,  premises  and  any  improve- 
ments nntu  said  note  and  all  interest  thereon  is 
fuUy  paid  according  to  its  face,  tenor  and  ef- 
fect, when  this  deed  shall  become  absolute." 

These  deeds  were  delivered  to  appellants 
at  the  same  time  and  were  recorded  in  the 
deed  records  of  Grayson  county. 

The  case  was  tried  before  the  court  with- 
out the  aid  at  a  jury,  and  the  trial  resulted 
in  a  judgment  in  favor  of  appellee  against 
both  ajwellants  for  the  sum  of  $1,728.80,  be- 
ing the  amount  of  the  principal,  Interest, 
and  attorney's  fees  represented  by  the  note 
sued  on,  with  foreclosure  of  the  liens  claimed 
by  appellee  on  the  land  described  in  appel- 
lee's petition,  and  directing  that  an  order 
of  sale  be  Istmed,  commanding  the  sheriff  of 
Grayson  county  to  sell  said  land  and  apply 
the.  proceeds  of  su(±i  sale  to  the  payment  of 
the  judgment  The  judgment  further  pro- 
vided that  if  the  land  did  not  sell  for  enough 
to  satisfy  the  same,  ai^tellee  have  execution 
against  A.  P.  Finley,  but  that  no  execution 
ever  issued  against  Mrs.  Budora  Finley. 

[1]  The  first  assignment  of  error  complains 
of  the  court's  action  in  sustaining  appellee's 
demurrer  to  that  portion  of  appellant's  peti- 
tion cbargiug  that  the  note  in  suit  was  not 
obtained  by  appellee  for  profit,  or  in  the  or- 
dinary course  of  trade,  but  for  spite.  The 
court  did  not  err  in  this  ruling.  If  the  ap- 
pellee was  the  owner  and  holder  of  the  note 


Digit 


zed  by  Google 


7B8 


184  SOUTHWBSXEBN  BEPOBTEB 


CTet 


sued  on,  It  was  Immaterial,  8o  t&r  as  his 
right  to  sue  thereon  Is  concerned,  whether 
he  obtained  the  same  for  profit  or  In  the  oiv 
dlnary  course  of  trade  or  for  spite.  He  al- 
leged that  he  was  the  legal  and  equltaMe 
owner  and  holder  of  the  note,  by  indorse- 
ment and  written  transfer  and  assignment 
from  H.  O.  Head,  for  a  valuable  considera- 
tion, and  these  allegations  entitled  him  to 
maintain  the  suit,  regardless  of  the  motives 
that  actuated  blm  in  purchasing  the  note. 

Assignments  2  and  3,  in  so  ftir  as  they 
assert  that  the  court  erred  In  not  finding 
that  appellants  had  not  agreed  to  pay  an  at- 
torney's fee,  nor  agreed  that  any  of  the  pa- 
pers should  stipulate  for  such  fee,  will  be 
overruled.  The  evidence  very  conclusively 
shows  that  the  note  executed  and  delivered 
by  appellants  to  W.  H.  O'Neal  for  a  part  of 
the  purchase  money  of  the  land  Involved  In 
this  suit  and  the  note  sued  upon,  which  was 
given  In  renewal  of  said  O'Neal  note,  pro- 
vided for  the  payment  of  10  per  cent,  attor- 
ney's fees,  If  placed  in  the  hands  of  an  at- 
torney for  collection,  and  that  such  provi- 
sion was  made  with  the  knowledge  and  con- 
sent of  appellants. 

By  more  than  one  aS'Signment  of  error  It 
is  asserted  by  appellants,  in  substance,  that 
the  amount  of  the  attorney's  fee  allowed  ap- 
pellee, and  included  in  the  judgment  render- 
ed in  his  favor,  was  no  part  of  the  original 
purchase  price  agreed  to  be  paid  for  the 
land  Involved  in  this  suit;  that  the  first 
time  appellants  promised  or  agreed  to  pay 
an  attorney's  fee,  in  the  event  the  deferred 
payments  for  said  land  were  not  made  when 
they  became  due,  was  when  they  execut- 
ed the  note  for  ?1,200  to  W.  H.  O'Neal, 
on  the  25th  day  of  August,  1903,  which 
provides  for  such  fee;  that  before  and 
at  that  time  said  property  was,  and  con- 
tinuously since  has  been,  the  homestead  of 
appellants,  and  the  court  erred  in  making 
the  amount  of  said  attorney's  fee  a  charge 
against  said  property  and  in  foreclosing  liens 
therefor. 

[2]  The  assertion  In  the  assignments  to 
whldi  we  refer,  to  the  effect  that  the  first 
time  appellants,  in  the  transactions  out  of 
which  this  cmtroversy  arose,  agreed  to  pay 
an  attorney's  fee,  was  on  August  25,  1908, 
when  the  91,200  note  stipulating  therefor 
was  executed  and  delivered  to  W.  H.  O'Neal, 
is  clearly  borne  out  by  the  record,  and  if  be- 
fore and  at  the  time  the  stipulation  for  the 
payment  of  attorney's  fees  was  made  the  ap- 
pellants had  acquired  such  an  interest  in  or 
title  to  the  land  in  controversy  as  authorized 
the  establishment  of  a  homestead  upon  It, 
then  the  evidence  is  practically  conclusive 
that  It  constituted  the  homestead  of  appel- 
lants when  the  agreement  to  pay  attorney's 
fees  was  entered  into.  As  stated  in  a  former 
part  of  this  opinion,  the  order  of  the  county 
court,  authorizing  and  directing  the  guardian 
of  the  minors,  Lula  Sophia  Matthews  and 


Paul  Matthews,  to  sell  the  land,  did  not  re- 
quire her  to  exact  of  tiie  pundiaser  thereof 
an  agreement  to  pay  attorney's  fees,  and  no 
such  agreement  was  exacted  or  required  of 
appellants  or  entered  Into  by  tliem  with  said 
guardian.  The  first  time  any  quch  agree- 
ment was  made  was  when  a  stlpnlatlcm  to 
that  effect  was  Incorporated  in  the  note  made 
by  appellants  to  W.  H.  O'Neal  August  25, 
1903.  This  was  some  months  after  the 
guardian  had  been  granted  an  order  to  make 
sale  of  the  pr<vierty,  the  sale  thereof  to  appel- 
lants and  the  confirmation  of  said  sale  by  the 
court.  There  was  then  no  prwnlse  or  agree- 
ment included  in  appellant's  original  con- 
tract of  purchase  to  pay  attorney's  fees,  and 
the  first  agreement  to  that  effect  was  made, 
as  stated,  when  the  $1,200  note  payable  to 
W.  H.  O'Neal  was  executed  on  the  25th  day 
of  August,  1903.  On  the  issue  of  homestead 
vel  non  the  facts  are  undiluted.  The  ap- 
pellants bought  the  pr<^)erty  with  the  inten- 
tion of  making  it  their  homestead,  and  mov- 
ed upon  it  prior  to  or  about  the  time  the 
sale  by  the  guardian  to  them  was  confirmed 
by  the  probate  court  of  Grayson  county,  and 
ever  since  that  time  they  have  occupied, 
claimed,  and  used  it  as  such.  The  questions 
then  are:  First,  did  appellants  acquire,  be- 
fore the  execution  and  delivery  to  them  of 
the  deeds  made  by  Mr.  and  Mrs.  Hipolite,  and 
by  Mrs.  Brown  as  guardian,  on  August  25, 
1903,  by  the  sale  to  them  by  said  guardian 
and  coDfinued  by  the  court,  such  an  Interest 
in  or  title  to  the  land  involved  in  this  liti- 
gation as  that  the  homestead  character  could 
be  Impressed  upon  it?  and,  second,  did  the 
attorney's  fee,  provided  for  in  the  note  ex- 
ecuted and  delivered  by  appellants  to  W.  H. 
O'Neal  (m  the  25th  day  of  August,  1903,  and 
which  was  likewise  provided  tor  in  the  re- 
newal note  sued  on,  constitute  a  part  of 
the  purchase  money  agreed  to  be  paid  for 
the  land,  or  the  obligation  assumed  by  ap- 
pellants, against  which  the  homestead  claim 
ot:  appellants  could  not  prevail?  The  first 
question,  we  think,  should  be  answered  in 
the  affirmative  and  the  second  In  ttie  nega- 
tive. In  Wheatley  v.  Orlffln,  60  Tex.  209, 
It  is  said: 

"There  is  nothing  in  the  Constitution  or  laws 
of  this  state  which  prevents  the  homestead  right 
of  the  wife  from  attaching  to  any  interest  in 
land  which  may  be  owned  by  the  husband  or 
wife,  or  by  the  community,  and  be  used  as  home- 
stead; and  the  great  current  of  authority  is  to 
the  effect  that  the  homestead  right  will  attach  to 
an  equitable  estate,  an  estate  for  life,  or  even 
to  a  leasehold  interest." 

When  the  sale  made  by  the  guardian,  Mrs. 
Brown,  to  the  appellants  was  confirmed  by 
the  decree  of  the  county  court  of  Grayson 
county,  the  title  of  the  land  vested  substan- 
tially In  appellants,  subject,  of  course,  to 
the  payment  of  the  purchase  money,  and  the 
execution  of  the  deed,  on  August  26,  1903, 
by  Mrs.  Brown  as  guardian,  was  at  most  but 
the  formal  evidence  of  the  title  vested  by 
such  decree  of  the  court    Rock  v.  Heald,. 
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27  Tex.  BSa.  Prior  to  the  date  of  this  deed, 
and  about  the  time  of  the  conflrmation  de- 
cree referred  to,  appellants  moved  upon  the 
land  and  dedicated  It  to  homestead  purposes. 
It  was  not  essential  to  the  attaching  of  home- 
stead rights  that  the  fee  to  the  land  had 
passed,  or  that  the  purehaEe  money  had  been 
paid,  although  the  land  remained  subject  to 
the  vendor's  lien.  The  conflruiatlon  by  the 
county  court  of  the  sale  made  by  the  guard- 
Ian  to  appellants  under  its  order  related  back 
to  and  conveyed  title  from  the  date  of  such 
sale.  Edwards  v.  GUI,  5  Tex.  Olv.  App.  203, 
23  S.  W.  742.  It  Is  thus  very  well  establish- 
ed by  the  decisions  of  this  state  that  by  the 
order  of  sale,  the  sale  and  Its  confirmation 
by  the  court,  appellants  acquired  such  title 
or  Interest  In  the  land  in  question  from  the 
date  of  the  sale  as  gave  them  the  legal  right 
to  fix  their  homestead  upon  It,  and  the  evi- 
dence is  without  dispute  that  about  said  date 
they  designated  it  by  use  and  occupancy  as 
such.  At  the  time,  then,  that  appellants 
signed  the  note  of  $1,200  payable  to  W.  H. 
O'Neal,  for  the  deferred  payment  of  pur- 
chase money  for  the  land  and  in  which  for 
the  first  time  attorney's  fees  were  agreed  to 
be  paid,  the  land  constituted,  the  homestead 
of  appellants. 

[3,  4]  The  second  question  remains,  name- 
ly, did  the  attorney's  fee  stipulated  for  In  the 
O'Neal  note  and  carried  into  the  renewal 
note  sued  on  constitute  a  part  of  the  pur- 
chase money  agreed  to  be  paid  for  the  land, 
or  the  obllgatI(Hi  of  appellants,  against  which 
their  homestead  claim  could  not  prevail?  In 
other  words,  did  there  exist  for  the  payment 
of  such  fee  a  lien  upon  the  land  superior 
to  the  homestead  rights  of  appellants?  It 
is  doubtless  true  that  where  a  vendor  of 
land  requires  the  purchaser  to  stipulate,  In 
the  original  note  executed  for  the  purchase 
money,  or  a  part  thereof,  for  the  payment 
of  attorney's  fees  In  the  event  the  note  is 
not  paid  at  maturity  and  Is  placed  in  the 
hands  of  an  attorney  for  collection,  a  lien 
is  created  by  the  obligation  which  cannot  be 
defeated  by  the  subsequent  establishment 
of  a  homestead  upon  the  land.  In  such  a 
case  the  Judgment  of  foreclosure  may  em- 
brace the  amount  due  as  such  fees.  Garrett 
V.  Interstate  Bank,  79  Tex.  133,  16  S.  W. 
224;  Neese  v.  Riley,  77  Tex.  348,  14  S.  W. 
05 ;  Green  v.  Johnson,  44  S.  W.  6.  But  when 
provision  Is  not  made  for  attorney's  fees  In 
the  original  note  given  for  the  purchase  mon- 
ey, and  a  renewal  note  Is  taken-  after  the 
prc¥>erty  has  become  the  homestead  of  the 
purchaser,  with  stipulation  for  attorney's 
fees,  no  lien  Is  thereby  created  for  siicn  fees 
superior  to  the  homestead  claim.  Bullard 
V.  Mayne,  49  S.  W.  522.  The  ConsUtutlon 
of  this  state  protects  the  homestead  of  the 
head  of  a  family — 

"from  forced  sale  for  the  payment  o£  all  debts 
except  for  the  purchase  money  thereof,  or  for 
part  of  sncb  purchase  money,  the  taxes  due 
thetwon.  and  for  woi^  and. material  used  in  coh- 


structing  improvements  thereon;  and  in  this 
last  case  only  when  the  work  and  material  ar« 
contracted  for  in  writing  with  the  consent  of 
the  wife,  given  in  the  same  manner  as  is  re- 
quired in  making  sale  of  the  homestead." 

The  attorney's  fees  sought  to  be  recovered 
In  this  suit,  as  wlU  be  seen,  are  not  em- 
braced within  the  exceptions  named  In  the 
Constitution,  for  which  the  homestead  may 
be  incumbered,  and,  although  the  promise  to 
pay  same  is  included  in  the  note  given  W.  H. 
O'Neal  and  In  the  renewal  note  payable  to 
H.  O.  Head  upon  which  this  suit  Is  founded, 
still  as  this  promise  was  not  made  in  the 
original  contract  of  purchase,  but  subsequent 
to  the  fixing  of  appellants'  homestead  there- 
on, they  cannot  be  made  a  charge  upon  the 
land.  In  Walters  v.  Loan  As'soclation,  8  Tex. 
Glv.  App.  500,  29  S.  W.  51,  this  court  Sfald 
that  the  proposition  announced  in  Xeese  v. 
Riley,  supra,  and  similar  cases — 
"is  clearly  right  where  the  parties  are  author- 
ized to  incumber  the  property  generally  to  se- 
cure their  obligations;  bnt  when  the  property 
cannot  legally  be  incumbered,  except  for  certain 
purposes  specified  in  the  Constitution,  a  liabil- 
ity not  embraced  in  such  purposes  cannot  be- 
come by  contract  a  charge  upon  the  property 
on  account  of  the  fact  that  it  is  coupled  with 
another  obligation  with  which  the  property  may 
be  charged." 

We  adhere  to  this  view,  and  as  the  prop- 
erty In  question  constituted  the  homestead 
of  appellants  at  the  time  th^  first  contracted 
to  pay  attorney's  fees,  the  same  did  not  be- 
come a  charge  upon  said  property  because 
coupled  with  their  obligation  to  pay  the  de- 
ferred payment  of  $1,200  purchase  money. 
The  trial  court  therefore  erred  In  ordering 
the  property  sold  for  the  payment  of  such 
fees. 

[5,  $1  That  the  minor  Lula  Sophia  Mat- 
thews had  Intermarried  with  Charles  E. 
Hlpollte  prior  to  the  time  her  guardian  con- 
veyed the  land  to  appellants,  and  that  she, 
Joined  b.v  her  husband,  also  conveyed  said 
land  to  appellants,  does  not  alter  the  case. 
Tlie  evidence  shows  that  this  marriage  oc- 
curred before  the  date  of  the  deed  executed 
to  appellants  by  the  guardian,  Mrs.  Brown, 
but  whether  before  or  subsequent  to  the  date 
of  the  order  of  sale  granted  by  the  county 
court,  the  sale  and  conflrmation  under  which 
said  deed  was  made,  does'  not  appear.  That 
the  guardlan^Ip  was  stUl  pending  at  the 
date  of  said  order  of  sale,  said  sale,  the  con- 
firmation thereof,  and  when  the  deed  of  said 
guardian  was  executed  and  delivered  is  not 
controverted.  If  the  Uiinor  Lula  Sophia 
Matthews  was  married  to  Hlpollte  prior  to 
the  time  the  order  of  sale  was  granted,  or 
the  date  of  Its  confirmation.  It  does  not  so 
api>ear.  In  this  state  of  the  evidence  the 
validity  and  binding  effect  of  the  county 
court's  orders  upon  Mrs.  Hlpollte  cannot  be 
questioned,  even  though  it  should  l>e  admit- 
ted, whl<di  is  not  done,  that  said  orders 
would  have  been  ineffectual  for  the  purpose 
intended  had  it  been  shown  that  her  mar- 
riage-occurred prior  thereto.    In  the  absence 
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of  proof  to  the  contrary,  every  fact  necessary 
to  support  the  aatborlty  of  the  county  court 
to  make  the  order  of  sale,  directing  the 
guardian  to  sell  the  land  and  to  conflrm 
said  sale,  must  be  presumed.  It  not  being 
shown  by  the  evidence  that  Lula  Sophia 
Matthews  Intermarried  with  Obarles  Bipo- 
Ute  before  the  order  of  the  county  court  was 
made  directing  the  guardian  to  sell,  or  the 
date  of  the  sale  to  appellants,  or  confirma- 
tion of  said  sale,  the  presumption  will  ob- 
tain, for  the  purpose  of  sustaining  the  valid- 
ity and  legal  effect  of  said  orders,  that  such 
marriage  took  place  thereafter.  The  effect 
of  the  county  court's  order  of  sale,  the  sale 
to  appellants  by  the  guardian,  and  the  con- 
firmation of  said  sale  passed  the  title  of  land 
to  appellants  subject  only  to  the  payment  of 
the  unpaid  purchase  money,  and  left  no  title 
in  Mrs.  UipoUte,  or  her  husband,  as  a  sub- 
ject of  conveyance  by  them,  and  the  deed 
given  by  them  to  appellants  at  the  date  of 
the  guardian's  deed  cannot  have  the  effect 
of  flsing  upon  the  land  conveyed  a  charge 
for  the  attorney's  fees  claimed. 

[7]  Nor  do  the  facts  that  appellants  enter- 
ed into  an  agreement  with  W.  H.  O'Neal  to 
furnish  them  $1,200  of  the  purchase  money, 
giving  him  their  note  therefor,  and  electing 
in  view  thereof  to  pay  all  cash  to  the  guardi- 
an for  the  land,  .Instead  of  paying  a  part  of 
the  purchase  price  cash  and  executing  their 
notes  for  the  balance,  as  authorized  by  the 
order  of  sale  granted  to  the  guardian,  mate- 
rially affect  the  question.  The  consummation 
of  the  sale  of  the  land  In  that  manner  was, 
to  say  the  least,  as  favorable  to  the  minors 
and  the  estates  represented  by  the  guardian 
as  would  have  been  a  strict  compliance  with 
the  original  terms  of  sale  as  agreed  on  by 
the  appellants  and  the  guardian.  The  order 
of  sale  authorized  the  guardian  to  sell  the 
property  for  cash  or  half  cash  and  balance  on 
credit  as  to  her  should  seem  best  for  the  in- 
terest of  the  estates  of  the  minors,  and  we 
fail  to  see  how  It  can  fairly  and  reasonably 
be  said  as  we  understand  appellee  does  in 
effect,  tluit  the  sale  as  reported  to  the  court 
and  confirmed  by  it  was  never  carried  out, 
and  hence  Mre.  Flnley  did  not  acquire  title 
by  reastm  of  the  oonflrmation  of  the  sale 
reported  by  the  guardian,  but  by  reason  of 
the  deed  made  by  Mrs.  Hipolite  and  her  hus- 
band, upon  the  therein  expressed  considera- 
tion of  $400  cash  paid  by  Mrs.  Flnley  to  Mrs. 
Brown  aa  guardlah  and  $1,200  paid  said 
guardian  by  W.  U.  O'Neal,  trustee,  and  for 
which  said  last-named  sum  Mrs.  Flnley  and 
her  burt>and,  A.  P.  Flnley,  executed  their 
promissory  note,  providing  for  10  per  cent, 
attorney's  fees,  etc.  Mrs.  Flnley  acquired  the 
title  of  the  land  by  reason  of  the  order  of 
sale,  the  sale  to  appellants,  and  the  conflrma- 
tloQ  of  that  sale  by  the  court,  and  the  con- 
veyance from  Mrs.  Hipolite  and  her  husband 
waa  ineffectual  to  vest  the  title  thereof  in 
ber,  as  she  then  had  no  title  to  convey;  and 


neither  the  said  deed  nor  the  transactions 
between  appellants  and  W.  H.  O'Neal  recited 
therein  (derated  to  fix  as  a  d&arge  upon  the 
property  therein  attempted  to  be  conveyed 
the  attorney's  fees  stipulated  in  the  note  to 
O'Neal  to  be  paid. 

[I]  The  contention  of  appellants,  to  the 
effect  that  the  court  erred  In  not  finding  that 
by  a  valid  agreement,  entered  into  between 
appellants  and  H.  O.  Head  while  the  said 
Head  owned  the  note  sued  on  and  during  the 
pendency  of  the  suit  Instituted  thereon  by 
the  said  Head,  there  was  an  extension  of  time 
for  the  payment  of  the  interest  due  on  said 
note,  and  hence  a  waiver  of  the  right  to  de- 
clare the  note  due  for  default  in  the  pay- 
ment of  such  interest,  which  was  binding 
on  appellee,  wlU  be  overruled.  The  evi- 
dence is  wholly  insufficient  to  show  that  any 
agreement  for  such  an  extension  was  made; 
and  the  sale  of  the  note  sued  on  to  ai^ellee, 
with  the  understanding  that  the  suit  Instltnt- 
ed  by  H.  O.  Head  was  to  be  dismissed,  and 
Its  dismissal,  did  not  have  the  effect  to  set 
aside  or  annul  the  election  of  H.  O.  Head 
to  declare  the  entire  note  due  under  the 
terms  of  the  contract  for  nonpayment  of 
interest,  or  estop  the  appellee  from  such 
election  and  declaration  after  he  purchased 
the  note. 

[9,10]  It  is  further  contended  that: 

"The  court  erred  in  not  finding  that  the  Sher- 
man Loan  &  Trust  Company  had  au  interest  in 
the  subject-matter  of  the  suit  and  was  a  neces- 
sary party." 

This  contention  Is  not  believed  to  be  well 
taken.  As  pointed  out  by  appellee's  counsel, 
the  only  Interest  which  the  Sherman  Loan 
&  Trust  Company  ever  had  in  the  note  sued 
on  was  acquired  by  aKtellee's  delivering  the 
same  Into  its  possession  as  collateral  security, 
and  the  evidence  shows  without  contradiction 
that  before  this  suit  was  Instituted,  It  was 
returned  to  appellee  or  his  counsel,  not  only 
with  knowledge  that  suit  would  be  bron^t 
upon  it  by  appellee,  but  for  that  express  pur- 
pose. One  of  the  attorneys  of  said  company 
brought  and  prosecuted  the  suit  to  Jodgment, 
and  there  is  no  pretense  that  it  was  not 
fully  aware  of  the  institution  and  pendency 
of  tills  suit.  Under  these  circumstances  the 
Judgment  rendered  on  the  note  is  binding  oa 
the  Sherman  Loan  &  Trust  Company,  and 
will  estop  it  from  maintaining  a  suit  on  the 
same  cause  of  action.  This  being  true,  there 
was  no  material  error  on  the  part  of  the 
court,  if  any  at  all.  In  declining  to  continue 
the  case  for  the  purpose  of  making  said 
company  a  party  to  the  suit 

[II]  As  shown  in  our  statement  of  the  na- 
ture and  result  of  the  suit,  the  trial  court  de- 
creed that  the  appellee  recover  of  appellants, 
A.  P.  Flnley  and  his  wife,  Mrs.  Eudora  Fin- 
ley,  the  amount  sued  for,  with  foreclosure  of 
liens,  and  directed  that  if  the  property  con- 
demned to  pay  the  Judgment  should  not  sell 
for  enough  to  satisfy  the  same,  appellee  have- 
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execution  against  A.  P.  Finley  for  the  bal- 
ance, but  that  no  execution  should  ever  Is- 
sue against  Mrs.  Eudora  Finley.  This  judg- 
ment Is  treated  by  ai^eUants  as  a  personal 
one  against  Mrs.  Finley  and  assigned  as  er- 
ror. It  may  be  that  since  the  Judgment  pro- 
vides that  no  execution  shall  ever  Issue 
against  Mrs.  Finley,  It  should  not  be  regard- 
ed as  a  personal  one  against  her,  but  we  do 
not  approve  of  the  form  of  the  judgment, 
and  It  wUl  be  reformed  so  as  to  reUeve  it  of 
the  objection  urged  by  appellants. 

For  the  reasons  indicated,  the  Judgment 
of  the  court  below,  in  so  far  as  it  forecloses 
the  lien  claimed  by  appellee  and  orders  the 
property  described  in  appellee's  petition  sold 
for  the  payment  of  the  amount  of  the  at- 
torney's fees  recovered,  will  be  reversed,  and 
Judgment  here  rendered  denying  a  foreclo- 
sure of  said  lien  and  condemnation  of  said 
property  for  the  payment  of  such  fees.  The 
Judgment  will  also  be  reformed  so  as  to  deny 
a  personal  recovery  for  any  amount  against 
Mrs.  Finley.  In  all  other  respects  the  Judg- 
ment is  alBrmed. 


FOSTER  LUMBER  00.  v.  RODOERS  et  al.* 
(No.  74.) 

(Court  of  Oivil  Appeals  of  Texas.    Beaumont 
March  2,  1916.     On  Motion  for  Re- 
hearing, March  23,  1916.) 

1.  Neguoence  <t=932(2)— Duty  to  Use  Ordi- 
HABT  CABE—"lNvrm!**— "Licensee." 

Defendant  F.  furnished  ties  to  defendant 
K.  under  a  contract  the  ties  to  be  paid  for  only 
after  inspection.  F.  knew  that  they  were  then 
Bold  to  the  defendant  G.  Plaintiff,  G.'s  tie  In- 
spector, came  monthly  to  inspect  ties,  which 
were  piled  along  its  trnmway  by  F.,  in  K.'s 
motor  car  operated  by  its  employi.  F.'s  su- 
perintendent accompanied  them  m  the  motor  car 
and  indicated  the  ties  to  be  inspected.  Plaintiff 
made  reports  in  triplicate,  one  for  each  defend- 
ant, and  on  these  reports  both  F.  and  K.  were 
paid.  No  specific  a^eement  existed  for  the  use 
of  the  trnmway,  but  plaintiff  had  made  over  20 
trips  with  F.  8  superintendent  and  with  its 
knowled|!e  and  without  objection.  Plaintiff  was 
injured  m  an  accident  to  the  motor  car  caused 
by  the  defective  condition  of  the  tramway. 
Held,  that  the  defendants  had  a  mutual  interest 
in  the  plaintiff's  work,  he  was  an  "invitee,"  and 
defendant  F.  was  bound  to  use  ordinary  care 
to  keep  its  tramway  in  a  reasonably  safe  condi- 
tion, since,  wliile  one  who  goes  on  the  premises 
of  another  for  his  own  convenience,  even  by 
permission,  is  a  "licensee,"  and  the  owner  owes 
nim  no  duty  other  than  not  to  willfully  or  ma- 
liciously injure  him,  one  who  goes  upon  the 
premises  of  another  by  invitation  of  the  owner, 
either  express  or  implied,  in  the  performance 
of  work  to  the  mutual  interest  of  both,  is  an 
invitee,  and  the  owner  owes  him  the  duty  to 
keep  such  premises  in  a  reasonably  safe  condi- 
tion for  his  use  while  performing  the  work  (cit- 
ing Words  and  Phrases,  Second  Series,  Invita- 
tion;   see,  also,  License.) 

[Ed.   Note. — For  other  cases,   see  Negligence, 
Cent.  Dig.  {  48;   Dec.  Dig.  <S=s>32(2).] 

2.  Afpeai.  and  Ehbob  <3=9742(1)  —  Bbiets— 
Statement  of  Evidence. 

Under  the  rules  of  the  court  and  by  stat- 
ute if  the  appellant's  brief  does  not  set  forth  the 
substantial  matter  referred   to  in  each  assign- 


ment of  error,  and  contains  mere  references  to 
pages  of  the  record,  the  appellate  court  cannot 
consider  the  assignment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000;  Dec.  Dig.  «=>742(1).] 

3.  Appeal  and  Ebbor  ^=»1004(1)— Verdicts 
—Excessive  DAMAass— Pbbjudicb  of  Jtjbt. 

As  the  assessment  of  damages  is  a  preroga- 
tive belonging  peculiarly  to  the  jury,  a  finding 
will  not  be  disturbed  as  excessive,  unless  the 
record  discloses  that  the  jury  has  abused  its 
authority  or  has  been  unduly  influenced  in  some 
nranner,  and  the  amount  is  clearly  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  8»44,  3946;  Dec.  Dig.  <8=> 
1004(1).) 

4.  Appeai.  and  Error  «=»1126— Mottor  roB 

DiBMISSAI/— APPBAIi  NOT  PBRFBOTED. 

Where  no  appeal  is  perfected  against  a  de- 
fendant a  judgment  in  its  favor  will  be  affirmed 
upon  its  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3144,  4429-4481;  Dec.  Dig. 
<S=»112a] 

Appeal  from  District  Court,  Hardin  Ooun< 
ty;  J.  Llewellyn,  Judge. 

Action  by  J.  B.  Rodgers  against  the  Foster 
Lumber  Company  and  others.  From  a  judg- 
ment for  the  plaintiff,  the  named  defendant 
appeals.    Affirmed. 

N.  O.  Abbott,  of  Houston,  and  W.  W.  Dies, 
of  Eountze,  for  appellant  Smith,  Crawford 
&  Sonfleld  and  Howth  ft  Adams,  all  of  Beau- 
mont, for  appellee. 

MIDDLEBROOK,  J.  This  cause  was 
brought  in  the  district  court  of  Hardin  coun- 
ty, Tex.,  by  J.  B.  Rodgers,  against  the  Foster 
Lumber  Company,  the  Kirby  Lumber  Com- 
pany, and  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  for  damages  caused  by  motor 
car  wrecked,  which  was  the  result  of  spread- 
ing of  rails.  In  consequence  of  bad  ties.  The 
motor  car  was  the  property  of  the  Kirby 
Lumber  Company,  and  was  operated  by  one 
of  its  employes.  Plaintiff,  J.  B.  Rodgers,  was 
a  tie  Inspector  for  the  Gulf,  Colorado  *  Santa 
F6  Railway  Company,  and  was  out  inspect- 
ing ties  when  the  Injury  occurred.  The  Fos- 
ter Lumber  Company  was  furnishing  ties  to 
the  Kirby  Lumber  Company  by  virtue  of  con- 
tractual relations  between  them,  and  the  Kir- 
by Lumber  Company  was  selling  the  ties  to 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany, on  wntract  between  them,  and  the 
Foster  Luml>er  Company  knew  such  was  the 
case. 

The  railroail  on  which  plaintiff  was  travel- 
ing at  the  time  he  was  injured  was  a  tram- 
road,  and  was  owned  by  the  Foster  Lumber 
Company.  It  was  being  used  but  little  by 
the  Foster  Lumber  Company  at  the  time  of 
the  accident;  but  the  company's  locomotive 
and  cant  were  still  t>elng  operated  over  the 
road  and  during  the  months  of  February, 
March,  April,  and  May,  1913,  216,000  feet 
of  logs  were  hauled  over  the  track  from 
points  beyond  the  point  where  the  injury  oc- 
curred, and  from  April  14,  to  April  22,  1913, 
the  company  hauled  logs  and  ties  over  the 
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road  every  day.  The  locomotive  used  by  the 
Foster  Lumbei'  Company  on  this  road  weigh- 
ed 60  tons.  The  tramroad  was  built  In  1909, 
and  was  originally  intended  to  be  a  common 
carrier;  and  there  were  no  other  tramroads 
in  that  locality  built  like  that  one. 

Under  Its  contract  with  the  BUrby  Lum- 
ber Company,  the  Foster  Lumber  Company 
manufactured  hewn  railroad  cross-ties  In  the 
woods,  and  hauled  them  out  and  distributed 
them  along  the  tramroad  for  inspection,  and 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany would  send  an  inspector  out  each  month 
to  Inspect  and  take  up  the  ties.  The  Kirby 
Lumber  Company  would  send  the  inspectors 
out  to  the  ties  In  its  motor  car,  and  it  had 
the  privilege  to  operate  Its  motor  car  OTer 
the  tracks  of  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  for  that  purpose. 

When  the  inspection  trips  were  made,  the 
Foster  Lumber  Comi>any  would  be  notified 
when  the  Inspector  would  arrive,  and  the 
Foster  Lumber  Company  would  have  its  su- 
perintendent of  the  tie  department  meet  the 
motor  car  and  he  would  get  on  the  motor  car 
with  the  Inspector  of  the  Kirby  Lumber  Com- 
pany, and  the  Inspector  of  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  and  the  oper- 
ators of  the  motor  car,  and  they,  tc^ether, 
would  travel  over  the  line  of  the  tramroad  of 
the  Foster  Lumber  Company  to  such  places 
as  the  Foster  Lumber  Company's  tie  superin- 
tendent would  direct,  and  Inspect  the  ties 
piled  on  the  right  of  way  that  he  pointed  out. 
It  was  a  part  of  the  contract  with  the  Kirby 
Lumber  Company  that  the  ties  were  to  be 
inspected  before  the  Foster  Lumber  Company 
could  receive  pay  for  them,  and  monthly  in- 
specUona  were  made. 

J.  B.  Rodgers,  appellee,  was  in  the  employ 
of  the  Gulf,  Colorado  &  SanU  F«  Railway 
Company,  and  before  the  accident  occurred, 
had  made  about  20  to  23  trips  over  the  tram- 
road  to  inspect  ties  pointed  out  by  the  Foster 
Lumber  Company,  and  an  agent  of  the  Foster 
Lumber  Company  accompanied  each  trip.  J. 
B.  Rodgers,  tie  inspector,  made  reports  of  his 
inspection  to  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  to  the  Kirby  Lumber 
Company,  and  to  the  Foster  Lumber  Compa- 
ny, and  upon  these  reports  of  Inspection  by 
Rodgers,  the  Kirby  Lumber  Company  and 
Foster  Lumber  Company  each  got  pay  for 
the  ties.  It  made  no  difference  to  the  Foster 
Lumber  Company  who  inspected  the  ties. 
Just  so  it  got  its  money. 

There  is  evidence  of  express  invitation  by 
the  Foster  Lumber  Company  to  Rodgers  to 
go  upon  its  track ;  but  the  preiranderance  of 
the  evidence  is  to  the  effect  that  no  specific 
agreement  existed  between  the  Foster  Lum- 
ber Company  and  either  of  the  other  defend- 
ants for  the  use  of  the  tramroad  by  them. 
The  Foster  Lumber  Comi>any,  however,  knew 
of  the  use  of  its  tramroad  for  the  inspection 
of  the  ties,  as  it  was  used  at  the  time  of  the 
accident,  since  the  beginning  of  Its  contract 
with  the  Kirby  Lumber  Company,  and  never 


objected  to  such  use.  The  Foster  Lumber 
Company  could  have  taken  the  tie  inspector 
out  on  the  tramroad  with  Its  locomotive,  but 
did  not  do  so,  and  the  gasoline  motor  car  was 
a  better  and  more  economical  way  of  getting 
out  to  the  ties  to  inspect  them,  and  was 
much  lighter  on  the  trade  than  the  locomo- 
tive. 

The  trial  court  Instructed  a  verdict  for  the 
Gulf,  Colorado  &  Santa  F6  Railway  Company 
and  for  the  Kirby  Liunber  Company,  and  sub- 
mitted the  case  to  the  Jury  as  to  the  plain- 
tiff and  defendant  Foster  Lumber  Company, 
resulting  in  a  verdict  and  Judgment  in  favor 
of  plaintiff,  J.  B.  Rodgers,  In  the  sum  of 
17,600. 

The  record  of  the  case  Is  qoite  Imgthy,  but 
the  above  brief  statement  Is  sufficient  for  a 
fall  understanding  of  the  Issues  presented 
to  us,  except  as  we  may  hereinafter  state.  In 
passing  upon  specific  Issues.  Appellant's  first 
five  assignments  of  error  are  grouped,  and 
presented  in  conJnncti<m,  and  are  substan- 
tially: 

(1)  The  evidence  is  Insufficient  to  sustain 
the  verdict  of  the  Jury  and  Judgment  of  the 
court,  as  it  does  not  show  that  the  defend- 
ant Foster  Lumber  Company  owed  plaintiff 
the  duty  of  keeping  its  tramroad  in  a  safe 
condition,  or  that  it  was  obligated  to  use  ordi- 
nary care,  or  any  kind,  for  the  protection 
of  plaintiff  against  injury  while  on  Its  tram- 
road,  under  the  circumstances  and  at  the 
time  shown  by  the  evidence. 

(2)  The  verdict  of  the  Jury  and  Judgment 
is  not  supported  by  the  evidence,  because 
there  was  no  contract  for  the  use  of  the 
tramroad  between  the  Kirby  Lumber  Com- 
pany and  the  Foster  Lumber  Company,  and 
therefore  plaintiff  assumed  the  risk  incident 
to  going  upon  the  road. 

(S)  The  third  assignment  Is  substantially 
the  same  as  the  second. 

(4)  The  fourth  assignment  Is  like  the  sec- 
ond and  third,  with  the  addition  that  no  lia- 
bility attached  by  reason  of  the  fact  of  ac- 
quiescence in  or  i>ermi8sion  to  use  the  tram- 
road  by  the  Foster  Lumber  Company. 

(5)  The  trial  court  erred  in  refusing  to 
give  to  the  Jury  special  requested  charge  No. 
1,  asked  for  by  defendant  Foster  Lumber 
Company,  as  follows: 

"The  jury  are  Instructed  that  under  all  of  the 
evidence  adduced  on  the  trial  of  this  case,  the 
defendant  Foster  Lumber  Company  is  not  lia- 
Mp  to  the  plaintiff  for  any  damages  he  may  have 
suffered  because  of  the  injury  alleged  in  his  peti- 
tion, and  shown  by  the  evidence,  and  your  ver- 
dict should  be  for  the  defendant  Foster  Lumber 
Company,  and  you  will  so  find." 

Each  of  the  assignments  of  error  is  pre- 
sented as  a  proposition,  and  seven  other  prop- 
ositions are  presented  under  the  five  assign- 
ments, whidi,  briefly  stated,  are: 

(1)  There  being  no  contractual  relation 
between  the  Foster  Lumber  Company  and 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany, no  contract  obligation  would  rest  on 
Foster  Lumber  Company  to  furnish  a  safe,  or 
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any,  means  of  transportation  for  tbe  plain- 
tiff, an  employ^  of  the  railway  company  for 
the  inspection  of  ties,  and  if  be  assumed  to 
go  on  the  tram  road  of  Foster  Lumber  Com- 
pany, without  such  invitation  as  would  im- 
pose a  duty,  it  would  be  at  bis  own  risk, 
and  if  Injured  he  could  not  recover  of  Foster 
Lumber  Company,  in  the  absence  of  affirma- 
tive or  active  negligence. 

(2)  There  being  no  contract  between  the 
Foster  Lumber  Company  and  the  Kirby  Lum- 
ber Company,  specifying  manner  and  means 
of  inspection,  no  obligation  would  attach 
to  the  Foster  Lumber  Company  to  furnish 
safe  means  of  transportation  to  plaintiff, 
even  though  plaintiff  be  an  employe  of  Klrby 
Lumber  Company,  without  such  invitation  as 
would  impose  a  duty. 

(3)  The  third  proposition  is  practically  the 
same  as  the  second,  except  that  If  the  Kirby 
Lumber  Company  assumed  to  use  the  tram- 
road  of  the  Foster  Lumber  Company  for 
transportation  of  plaintiff  for  such  inspec- 
tions, without  such  Invitation  as  would  Im- 
pose a  duty,  and  plaintiff  went  thereon  in  the 
motor  car  of  said  Klrby  Lumber  Company, 
and  while  so  using  said  tramroad  suffered  an 
Injury,  the  Fodter  Lumber  Company  would 
not  be  resijonslble  therefor. 

(4)  In  the  absence  of  contractual  relation 
between  Foster  Lumber  Company  and  Klrby 
Lumber  Company,  Gulf,  Colorado  &  Sante  F^ 
Railway  Company,  or  plaintiff,  permission  to 
use  its  tramroad  growing  out  of  no  greater 
authority  than  the  failure  to  object  to  such 
use,  would  not  create  a  liability  to  compensa- 
tion for  the  suffering  of  plaintiff  while  pass- 
ing over  said  tramroad  at  his  own  or  at  the 
instance  of  the  Klrby  Lumber  Company,  or 
the  railway  company,  or  the  employ^  of  either. 

(5)  The  remote  interest  which  the  Foster 
Lumber  Company  might  have  In  the  Inspec- 
tion of  ties  it  sold  to  Kirby  Lumber  Com- 
pany, In  the  absence  of  any  contract  covering 
the  means  or  manner  of  their  inspection,  is 
Insufficient  to  create  an  obligation  on  the 
part  oC  the  Foster  Lumber  Company  to  use 
ordinary  or  any  other  degree  of  care  In  pro- 
tecting plaintiff,  an  employ^  of  the  railway 
company,  or  the  employ^  of  Blirby  Lumber 
Company,  if  so  held,  while  passing  over  its 
tramroad  with  no  other  authority  than  that 
which  grows  out  of  its  permission,  and  it 
would  not  be  liable  for  injuries,  in  the  ab- 
sence of  afflrmative  or  active  negligence. 

(6)  The  evidence  In  the  case  does  not  Justi- 
ty  the  submission  to  the  Jury  of  the  question 
whether  iriaintiff  was  an  Invitee,  either  ex- 
press or  implied,  of  the  Foster  Lumber  Com- 
pany, on  its  tramroad  at  the  time  of  the  acci- 
dent, nor  is  the  evidence  sufficient  to  Justify 
the  mbmisslon  to  the  Jury  of  the  question 
whether  plaintiff  was  on  said  tramroad  act- 
ing for  the  advantage,  profit,  or  beneSt  of 
the  Foster  Lumber  Company  on  the  trip  when 
the  accident  occurred. 

(7)  Tb»  drcumstances  under  which  the 
plaintiff  was  on  the  tramroad  of  the  Foster 


Lumber  Company  at  the  time  of  the  accident 
showed  that  the  Foster  Lumber  Company 
owed  him  no  duty,  and  was  under  no  obliga- 
tions to  him  to  keep  the  tramroad  in  repair, 
or  In  a  safe  condition,  nor  does  the  evidence 
show  any  controverted  question  of  fact  on 
that  subject 

The  following  authorities  are  presented  by 
appellant,  in  support  of  these  propositions: 
aty  of  QreenviUe  v.  Pitts,  102  Tex.  1,  107 
S.  W.  60,  14  U  B.  A.  (N.  S.)  979,  132  Am. 
St  Rep.  843;  Blossom  OU  ft  Cotton  Co.  v. 
Poteet,  104  Tex.  230,  136  S.  W.  432,  36  L.  R. 
A.  (N.  S.)  449;  Mack  v.  H.  B.  &  W.  T.  By. 
Co.,  134  S.  W.  846;  Klrby  Lbr.  Co.  v.  Gres- 
ham,  161  S.  W.  847 ;  RaUway  Co.  v.  Brown, 
.11  Tex.  Civ.  App.  508,  38  S.  W.  146,  writ  of 

I  error  denied  93  Tex.   673,   33   S.  W.  xvU; 

I  Louthian  v.  Ft.  Worth  4  D.  O.  By.  Co..  50 

I  Tex.  Civ.  App.  613,  111  S.  W.  686 ;    HaU  v. 

,  H.  &  T.  C.  By.  Co.,  125  S.  W.  946;  St  Louis 
Southwestern  By.  Co.  v.  Anderson,  126  S.  W. 
628 ;  Southwestern  P.  Cement  Co.  v.  Bustll- 
los,  169  S.  W.  638;  St  Louis  So.  By.  Co. 
V.  Bolthrop,  167  S.  "W.  246;  Indian  Befinlng 
Co.  V.  MoMey,  134  Ky.  822,  121  S.  W.  657, 
24  L.  B  A.  (N.  S.)  497;  Hamilton  v.  Minn. 
Desk  Co.,  78  Minn.  3,  80  N.  W.  693,  79  Am. 
St  Bep.  350;  Muench  ▼.  Heinemann,  119 
Wla  441,  96  N.  W.  800;  Huebner  v.  Ham- 
mond, 177  N.  Y.  637,  69  N.  B.  1124;  Ky.  Dls. 
&  W.  Oa  V.  Leonard  (Ky.)  79  S.  W.  281; 
Glaser  v.  Rothschild,  106  Mo.  App.  418,  80 
S.  W.  332;  St.  Joseph  Ice  Co.  v.  Bertch,  33 
Inii.  App.  491,  71  N.  B.  66;  Briscoe  v.  Hen- 
derson L.  &  IP.  Co.,  148  N.  C.  396,  62  S.  E. 
600,  19  L.  B.  A.  (N.  S.)  1116. 

The  two  cases  reported  In  the  Northwest- 
em  Reporters  are  to  the  effect  that  no  Unbil- 
ity  exists  without  mutuality  of  interest.  In 
the  case  of  Muench  v.  Heinemann,  119  Wis. 
441,  96  N.  W.  802,  JusUce  Wlnslow  says: 

"The  main  question  in  the  case,  however,  is 
whether,  under  the  facts  testified  to  by  the 
plaintiff  himself,  and  found  bv  the  jury,  there 
IS  any  liability  shown;  and  this  depends  upon 
the  questicm  whether,  under  those  facts,  the 
plaintiff  was  a  mere  licensee,  or  one  who  was 
upon  the  premises  by  invitation,  express  or  im- 
plied. If  he  was  a  mere  Ucensee,  there  can  be 
no  recovery,  because  a  mere  licensee  takes  the 
premises  as  be  finds  them,  and  the  licensor 
(iwes  him  no  duty,  save  to  refrain  from  •  •  • 
active  nfigligence  rendering  the  premises  danger- 
ous [citing  OahUl  v.  I^yton,  57  Wis.  600,  16 
N.  W.  1,  46  Am.  St.  Rep.  46].  If.on  the  oth- 
ed  hsnd,  lie  was  more  than  a  mere  licensee,  and 
was  on  the  premises  by  invitation,  express  or 
implied,  the  defendant  owed  him  the  duty  of 
exercising  ordinary  care  to  keep  the  premises 
in  safe  condition  for  use  by  persons  them.'ielves 
'  exercising  ordinary  care  iciting  Gorr  v.  Mittle- 
staedt,  96  Wis.  290,  71  N.  W.  656].  Mere  per- 
mission or  license  does  not  imply  invltatiOD. 
When  that  fact  alone  ajwears,  the  permitted 
person  is  a  mere  licensee:  but  when  it  is  shown 
that  the  permitted  person  enters  on  the  premis- 
es in  the  ordinary  way  to  transact  business  witli 
the  licensor,  or  that  the  object  of  his  visit  is  one 
in  which  there  is  mutuality  of  interest  between 
licensor  and  licensee,  then  the  permitted  per- 
son ceases  to  be  a  mere  licensee,  and  becomes 
not  <mly  a  licensee,  but  an  invited  person,  to 
whom  we  duty  of  exercising  ordinary  care  la 
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owlBjf  [dttoR  Hupfer  ▼.  Nat  D.  Co.,  114  Wia. 
279,  00  N.  W.  191]." 

In  Hnebner  v.  Hammond,  177  N.  T.  587,  69 
N.  E.  1124,  tbere  Is  not  sufficient  statement 
o£  the  case  to  tell  whether  It  Is  applicable 
to  the  instant  case.    The  opinion  is: 

"Judgment  affirmed,  with  costs,  on  the  ground 
that  there  was  no  proo{  of  negligence  to  sub- 
mit to  the  jury." 

In  St  Joseph  Ice  Co.  y.  Beitcb,  83  Ind. 
App.  491,  71  N.  E.  56,  the  coart  says: 

"It  does  not  appear  that  the  boathouse  was 
placed  upon  the  premises  under  any  contract, 
invitation,  or  permission  to  which  the  appellants 
were  parties;  and,  if  any  duty  on  their  part  to 
esercise  care  with  reference  to  the  boathouse 
existed,  it  must  be  based  on  some  other  reasons. 
If  such  damages  occur  to  the  owner  of  neigh- 
boring land,  or  to  one  occupying  such  land  in 
the  accomplishment  of  some  lawful  purpose  by 
agreement  with  the  owner  (as  in  Lynds  y.  Clark, 
supra),  the  proprietor  whose  structure,  by  rra»- 
son  of  its  insecurity,  has  caused  the  damage,  will 
be  held  to  have  been  bound  to  exercise  reason- 
able care  and  skill,  both  in  the  original  con- 
struction and  in  the  inspection  and  the  repairing 
of  such  structure;  but  this  rule  cannot  be  ap- 
plied here  in  the  determination  of  the  question 
ns  to  the  sufficiency  of  •  •  •  demurrer,  for 
the  facts  which  would  make  it  applicable  are 
not  sufficiently  stated." 

Of  course,  this  case  went  out  on  a  general 
demurrer  to  the  petition.  The  case  referred 
to  In  the  notation  as  I/ynds  ▼.  Clark,  supra.  Is 
Lynds  v.  Clark,  14  Sfo.  App.  74. 

We  have  quoted  from  the  two  cases  above, 
which  are  dted  by  the  appellant,  as  fair 
examples  of  the  authorities  dted  by  them. 

All  of  the  cases  cited  by  appellant  are 
distinguishable  from  this  case  in  one  of  two 
ways,  i.  e.:  There  was  not  sufficient  pleading 
to  charge  the  defendant  with  duty  to  a  tres- 
passer or  licensee,  or  that  no  mutuality  of 
Interest  existed  between  plaintiff  and  de- 
fendant 

In  the  Instant  case,  plaintiff  pleads  elabo- 
rately, Interest  of  all  parties  In  the  work  be- 
ing performed  by  him,  and  invitation  and  ac- 
quiescence In  bis  traveling  over  the  tramroad 
In  the  motor  car,  as  be  did;  In  fact  the  plead- 
ings are  so  fall  and  exhaustive  that  no  ex- 
ception was  seriously  urged  to  them. 

Mr.  F.  J.  Womack  testified:  That  he  repre- 
sented the  Interests  of  the  Foster  Lumber 
Company  In  Texas.  That  the  contract  wltb 
the  Kirby  Lumber  Company  was  verbal. 
That  be  made  a  contract  with  the  Kirby 
Lumber  Company  to  furnish  It  with  hewn 
ties,  which  the  Foster  Lumber  Company  was 
to  stack  on  the  right  of  way  of  the  Foster 
Lumber  Company  tram,  wherever  It  happen- 
ed to  have  a  trade,  and  they  were  to  pay  the 
Foster  Lumber  Company  so  mudi  a  tie  for 
the  ties.  TtiBt  the  Kirby  Lumber  Company 
was  to  furnish  the  Foster  Lumber  Company 
with  specifications  by  which  to  make  the 
ties,  and  the  Kirby  Lumber  Company  was  to 
have  them  Inspected  once  a  month.  That 
there  was  nothing  In  the  contract  with  refer- 
ence to  the  manner  of  inspection  or  how  it 
was  to  be  done,  or  by  whom.  That  it  did 
not  concern  the  Foster  Lumber  Company  who 


Inspected  them,  as  long  as  the  Kiiby  Jjomber 
Company  had  them  inspected.  That  the  Fos- 
ter Lumber  Company  did  not  luow  the  ISanta 
F6  at  alL  That  it  was  trading  with  the  Kir- 
by Lumber  Company,  and  It  made  no  differ- 
ence wbo  McNeely  (agent  of  Kirby  Lumber 
Company)  sent  out  Nothing  was  said  about 
furnishing  of  transportation  or  means  of 
transportation  for  inspecting.  Mr.  McNeely 
was  to  furnish  the  tie  cars  to  move  the  ties 
from  the  right  of  way.  That  the  Foster 
Lumber  Company  bad  nothing  to  do  with  the 
inspection  of  the  ties  at  alL  That  the  Fos- 
ter Lumber  Company  employed  tie  makers 
to  go  out  In  the  woods  and  hew  the  ties  out, 
and  employed  other  men  with  wagons  to  haul 
them  up  to  the  right  of  way.  Tbat  in  pur- 
suance with  the  agreement  with  McNeely, 
the  Foster  Lumber  Company  went  ahead  and 
furnished  ties  and  inspected  them  on  the 
right  of  way,  and  when  the  Kirby  Lumber 
(Company  brought  the  car  out  they  let  them 
load  the  ties  and  the  Foster  Lumber  Com- 
pany took  its  locomotive  and  pulled  them  up 
to  the  railroad  company's  line.  That  when 
the  inspections  were  made  by  the  railroad 
company,  a  representative  of  {he  Foster  Lum- 
l)er  Company  accompanied  the  party  that 
made  the  Inspection.  That  the  Foster  Lum- 
ber Company's  agent,  who  accompanied  the 
lnq)ecting  party,  was  Mr.  Hamblen.  Tbat 
the  Foster  Lumber  Company  was  Interested 
In  the  inspection  to  the  extent  that  the  Kir- 
by Lumber  Company  had  agreed  to  Inspect 
these  ties,  and,  of  course,  they  wanted  them 
inspected,  but  supposed  If  they  had  not  done 
so,  the  Foster  Lumber  Company  would  have 
been  in  the  same  position.  That  the  Foster 
Lumber  Company  put  out  the  ties  under  the 
instructions  of  the  Kirby  Lumb^  Company, 
lie  testified  further  on  cross-examlnatlmi: 
"We  were  furnishing  the  Kirby  Lumber  Com- 
pany ties  from  some  time  in  1911  up  to  the  time 
of  the  accident  During  that  time  I  was  part 
of  the  time  at  Houston  and  part  of  the  time  at 
the  miU.  I  have  never  been  there  while  they 
were  inspecting  ties.  The  only  time  I  was  out 
there  was  while  they  were  loading  ties  after  they 
bad  b^  inspected.  The  Kirby  Lumber  Com- 
pany furnished  the  locomotive  and  our  engineer 
oi)erated  the  locomotive  and  hauled  the  ties  over 
the  track  and  then  turned  them  over  to  the 
Santa  F£.  We  were  not  using  this  track  (on 
which  plaintiff  was  hurt)   all   the  time.     Just 

{trior  to  the  time  we  had  not  used  the  track  for 
oading  except  just  occasionally.  About  once  a 
month  it  was  necessary  for  us  to  use  it  for  load- 
ing ties  out  of  there.  When  we  needed  the  track 
we  needed  it  mighty  bad,  but  if  we  had  not 
bad  the  track  we  would  have  put  the  ties  some- 
where else.  We  did  put  the  ties  along  that 
track  and  we  wanted  to  preserve  that  track. 
Mr.  Hamblen  is  here  to  speak  for  himself  as  to 
whether  he  knew  they  were  using  that  motor  car 
on  that  track.  He  was  supposed  to  go  along. 
I  never  refused  permission  to  the  Santa  TPi  op 
Kirby  Lamber  Company  to  use  the  motor  car  on 
this  track;  I  was  never  asked.  In  a  way  the 
Foster  Lumber  Companywas  interested  in  the 
inspection  of  the  ties.  The  contract  called  for 
the  inspection  of  the  ties.  I  guess  tiie  contract 
could  have  been  performed  without  the  inspec- 
tion of  the  ties.  I  heard  while  the  ties  were 
being  taken  up  there  that  the  Kirby  Lumber 
Company  was  re-selling  them  to  the  Santa  F6. 
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Our  contract  provided  that  the  ties  were  to  be 
inspected  by  the  Kirby  Iiamber  Company  once 
a  month.  They  were  to  inspect  the  ties  richt 
on  the  ground  where  they  were  stacked.  I  sup- 
pose the  most  convenient  way  of  getting  from 
place  to  place  on  that  track  was  to  take  the 
locomotive.  And  in  answering  the  question  as 
to  which  would  be,  I  suppose  it  is  true  that  with 
four  or  five  men  going  along  to  inspect  the  ties, 
the  most  economical  and  quickest  way  would  be 
by  gasoline-propelled  vehicle.  It  is  cheaper  to 
run  than  a  locomotive.  I  suppose  the  locomo- 
tive is  more  Ukely  to  break  down  a  rotten  track 
than  a  motor  Is.  The  locomotive  is  heavier. 
I  believe  I  said  I  was  interested  in  having  those 
ties  inspected.  I  was  interested.  I  got  my 
money  after  the  inspection  of  the  ties:  my  con- 
tract called  for  that  In  a  general  way,  if  there 
was  delay  in  the  inspection,  it  would  delay  na 
in  getting  our  money.  The  contract  was  to  in- 
siiect  the  ties  once  a  month.  We  could  not  have 
settled  with  the  tie  makers  without  inspection 
of  the  ties.  Our  contract  called  for  tnem  to 
make  the  ties  in  accordance  with  the  specifica- 
tions. The  ties  had  to  be  inspected  before  we 
could  get  our  money.  We  contracted  to  have 
them  inspected.  The  Kirby  Lumber  Company 
was  supposed  to  inspect  them  and  contracted  to 
do  it,  and  I  was  interested  in  having  them  do  it, 
and  contracted  to  have  them  do  it.  To  a  cei^ 
tain  extent,  I  had  a  financial  interest  in  the 
proper  inspection  of  the  ties." 

K  C.  Smith,  manager  of  Foster  Lumber 
Company  mill,  testlfled:  TbAt  be  did  not 
know  whether  it  would  be  deemed  a  delivery 
of  tboee  ties  nnder  their  contract  with  the 
Kirby  Lnmber  Company  when  they  were  in- 
spected, or  when  they  loaded  them.  That  he 
supposed  it  would  be  deemed  a  delivery  on 
inspection,  because  they  would  get  their  re- 
port oa  them  then.  That  they  got  a  report 
on  ties  each  month  that  they  were  lnq;)ected. 
That  they  got  their  report  from  Mr.  Ham- 
blen and  would  get  a  copy  of  the  report  from 
the  inspector.  That  they  knew  it  was  the 
custom  of  the  Kirby  Ltunber  Company  to  go 
out  in  a  motor  car  to  Inspect  the  ties,  and 
that  he  knew  that  they  ran  over  the  Foster 
Lnmber  Company's  track.  That  he  knew  all 
the  time  before  the  acddoit,  during  the  time 
they  had  been  furnishing  ties  to  the  Kirby 
Lumber  Company,  that  the  inspector  and  the 
checker  were  coming  on  that  motor  car  over 
their  track  for  the  purpose  of  inspecting  the 
ties.  That  he  knew  they  had  been  coming 
over  that  track  for  this  purpose  for  about 
two  years  before  the  accident,  and  that  aft- 
er ttie  acddfflit  they  did  not  prohibit  those 
men  from  coming  back  over  there  and  in- 
q)ectlng  ties,  and  that  they  could  have  stop- 
ped them  from  coming  over  their  track  in 
the  motor  car  had  they  desired  to  do  so. 
That  they  had  no  reason  to  stop  them.  That 
he  was  manager  of  the  company  and  knew 
the  ties  bad  to  be  inspected,  and  that  the 
company  would  not  get  its  money  until  after 
the  inspection,  and  sometimeB  not  then.  That 
he  guessed  the  company .  expected  than  to 
come  and  inspect  the  ties,  and  in  a  way  be 
would  think  the  company  was  interested  and 
had  them  come  and  inspect  the  ties.  That 
that  was  the  custom  for  them  to  come  and 
Inspect  the  ties,  and  that  they  knew  the  ties 
were  going  to  be  inspected,  and  loaded  out, 


and  that  if  they  had  not  come  to  Inqtect 
them  once  a  month  they  would  have  been  in- 
quiring what  was  the  reason.  That  they 
stacked  the  ties  along  the  tramrond  for  the 
Kirby  Lumber  Company,  to  enable  them  to 
load  tfa!em  out  on  the  cars  and  for  them  to  be 
hauled  over  the  tramroed,  in  order  that  they 
might  be  conveniently  inspected.  That  he 
knew  the  inspector  would  not  go  out  in  the 
woods  where  the  tie  makers  were  at  wcfA 
and  inspect  the  ties.  That  th^  put  them 
along  the  railroad  for  the  purpose  of  ena- 
bling the  inspector  to  get  at  them  conven- 
iently. 

"We  put  the  ties  out  there  expecting  they 
would  come,  and  they  did  come.  We  put  the 
ties  out  there  for  the  purpose  of  being  inspected. 
We  Itnew  we  were  not  going  to  get  our  money 
until  they  were  inspected.  I  knew  they  were 
coming  on  the  motor  car.  •  •  *  I  knew 
when  the  inspections  were  made  that  the  Kirby 
Lumber  Company  had  a  man  to  run  the  car 
and  I  knew  we  were  likely  to  have  a  representa- 
tive on  the  car.  We  generally  had  a  man  on  the 
job  as  inspector.  Our  man,  Hamblen,  was  the 
man  that  went  on  those  inspection  tours.  Mr. 
Hamblen  usually  met  the  motor  car  at  Cleve- 
land or  Foetoria  and  made  the  trip  with  them. 
We  generally  knew  about  when  the  car  was 
ready  to  make  the  trip;  they  wonld  notify  him. 
Mr.  Hamblen  was  on  the  car  the  day  it  was 
wrecked.  He  is  here  in  court  It  waa  a  custom 
and  habit  to  meet  this  motor  car  and  the  mo- 
tor car  would  carry  them  over  the  line  and  he 
would  show  them  the  ties." 

3.  Q.  Hamblen  testified :  That  he  had  been 
in  the  employ  of  the  Foster  Lnmber  Com- 
pany 15  years,  and  was  employed  in  the  tie 
department  In  1913,  and  that  it  was  his  duty 
to  have  the  ties  made  and  to  put  them  on  the 
road.  He  knew  a  contract  existed  between 
the  Foster  Lumber  Company  and  the  Kirby 
Lumber  Company  for  the  making  of  ties  dur- 
ing the  period  mentioned,  and  that  be  gen- 
erally went  with  the  man  who  inspected  the 
ties,  who  generally  came  once  a  month. 
That  he  accompanied  the  inspections  that 
took  place  in  1913  on  the  Foster  Lumber 
Company's  tram  between  Fostoria  and  Mid- 
line, and  that  Rodgers,  Matthews,  Winters, 
Sparks,  and  himself  made  the  trip  together, 
niat  they  went  on  the  motor  car,  and  that 
he  got  information  that  the  car  was  coming 
from  notice  of  the  Kirby  Lumber  Company 
tie  checker.  That  he  understood  that  Rodg- 
ers was  the  inspector  for  the  Santa  F6 
Company.  He  knew  that  he  claimed  to  be 
the  Santa  F6  Inspector.  That  he  put  the 
ties  on  the  right  of  way  because  it  was  ac- 
cording to  the  contract  the  Foster  Lumber 
Company  had  with  the  E^irby  Lumber  Com- 
pany. That  the  purpose  of  stacking  them 
along  the  right  of  way  was  to  enable  the 
purchaser  to  come  there  and  inspect  them, 
and  that  he  knew  it  had  been  the  custom 
to  come  in  the  motor  car.  Thsit  he  had  been 
notified  that  they  would  be  along  the  rail- 
road on  this  motor  car.  That  he  knew  they 
were  coming  along  that  tram  track  on  the 
motor  car  to  inspect  the  ties  that  were  stack- 
ed along  the  track.  The  motorman  would 
ask  him  where  he  had  ties,  and  he  would 
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tell  the  motorman.    That  the  ties  were  put 
along  the  track  vinder  bis  supervision,  and ! 
that  it  was  his  understanding  that  Mr.  Rodg- 
ers  was  there  to  inspect  the  tieck 

W,  P.  Matthews  testlfled:  Tliat  he  was  <m 
the  ear  the  day  Rodgers  was  injured,  and 
Mr.  Hamblen,  the  Foster  Lumber  Company's 
inspector,  showed  them  around  where  One 
ties  were  to  be  found.  That  he  had  not  gone 
over  that  track  without  bis  being  along  with 
him  to  show  him  where  to  go.  That  he  never 
went  over  that  track  without  a  representa- 
tive of  the  Foster  Lumber  Company.  That 
he  was  checker  for  the  Klrby  Lumber  Com- 
pany, and  that  It  never  happened  whUe  he 
was  checker  that  Mr.  Hamblen  or  some  oth- 
er representative  of  the  Foster  Lumber  Com- 
pany was  not  along,  and  that  he  checked 
there  four  months. 

J.  B.  Rodgers,  appellee,  testlfled:  That  he 
was  tie  checker  for  the  Gulf,  Colorado  & 
Santa  F4  Railway  Company.  l%at  he  made 
his  first  trip  In  October  or  November,  1911. 
That  he  rode  over  the  road  of  the  E\>ster 
I'umber  Company  up  around  Fostoria.  That 
the  accident  occurred  in  February,  1913. 
That  he  was  over  that  road  every  month 
once  a  month.  That  he  would  run  out  there 
and  make  Inspections.  That  the  accident  oc- 
curred after  they  had  made  the  Inspection 
for  that  trip.  That  they  had  made  the  in- 
spection. That  he  had  passed  over  the  road 
before  the  accident  occurred,  and  that  the 
rails  had  not  sprung,  or  at  least  had  not 
spread  sufBdent  to  cause  the  car  to  go  In 
the  ditch.  That  he  had  run  over  that  track 
once  a  month  for  22  or  23  months,  and  that 
he  did  not  operate  the  car  on  the  date  of  the 
accident,  but  a  Mr.  Sparks  operated  It  Tb&t 
Mr.  Sparks  was  motorman  for  the  Kirby 
Lumber  Company.  That  be  went  down  to 
inspect  the  ties  at  the  Instance  and  request 
of  the  Kirby  Lumber  Company,  and  that  all 
he  knew  was  that  It  was  customary  for  him 
to  get  on  the  car  and  ride  out  when  these 
inspections  were  made. 

Sparks,  the  motorman  of  the  car,  testihed: 
That  he  was  hired  by  the  Klrby  Lumber 
Company  to  run  the  Inspection  car,  and  by 
virtue  of  their  authority  he  ran  over  the  par- 
ticular track.  That  a  representative  of  the 
Foster  L«imber  Company  met  them  and  they 
took  him  over  the  track.  That  the  Klrby 
Lumber  Company  furnished  the  car,  but  that 
the  representative  of  the  Foster  Lumber 
Comi)any  directed  them  over  the  track,  and 
invited  them  on  the  track.  That  he  was 
there  at  his  Invitation  and  by  his  consent, 
and  performed  the  duty  of  inspecting  ties 
for  the  benefit  of  this  company,  among  oth- 
ers. The  representative  of  the  Foster  Lum- 
ber Company  told  him  where  to  stop  and 
what  ties  to  inspect,  and  directed  his  move- 
ments. That  the  gentleman  who  represented 
the  Foster  Lumber  Company  would  flag  blm 
down  whenever  he  wanted  them  to  inspect 
ties.    That  he  was  working  under  bis  orders, 


In  a  way.  That  he  never  objected  to  his 
going  on  that  track.  Ilmt  he  knew  he  ww 
doing  it  That  It  had  been  customary  with 
them  to  run  that  car  on  that  track  to  in- 
spect ties.  That  he  did  not  know  wheth^ 
the  Foster  Lumber  Company  could  have  got- 
ten those  ties  inspected  in  any  other  wax 
or  not  That  it  was  most  convenient  and  the 
quickest  way  to  inspect  them,  and  that  thej 
Joined  in  with  them  to  inspect  them  that 
way  and  had  their  representative  along  on 
these  trips.  That  they  always  had  a  repre- 
sentative along  at  all  times. 

[1]  Under  these  facts,  it  is  dear  and  un- 
disputed that  Rodgers  had  been  over  the 
appellant's  tramroad  many  times  for  the 
same  purpose  and  In  the  same  capacity  he 
was  acting  when  he  was  injured.  The  Fos- 
ter Lumber  Company  knew  this  and  its  agent 
accompanied  him  on  these  trips.  Tlie  under- 
taking was  mutual  and  for  the  benefit  of  all 
the  parties.  Such  being  true,  the  Foster 
Lumber  Company  was  under  further  obliga- 
tions to  Rodgers  than  to  a  trespasser  or  a 
mere  licensee.  It  was  under  obligations  to 
him  to  use  ordinary  care  to  keep  its  railroad 
in  a  reasonably  safe  condition  for  him  to 
pass  over  when  performing  the  work. 

It  was  necessary  for  the  ties  to  be  in- 
spected before  appellant  could  get  pay  for 
.them.  The  ties  were  placed  along  the  tram 
by  the  appellant  to  be  Inspected.  These  in- 
spections had  been  going  on,  under  the  con- 
ditions, for  two  years.  Ea<ai  time  the  mo- 
tor car  went  over  the  track,  a  representa- 
tive of  appellant  was  on  it,  and  directed  its 
movementa  The  Gulf,  Colorado  &  Santa  Fe 
Railway  Company's  agent,  after  Inspectine 
the  ties,  made  triplicate  reports,  one  for  the 
appellant,  one  for  the  Kirby  Lumber  Com- 
pany, and  one  for  his  own  company,  and  up- 
on these  reports  appellant  received  Its  money. 

Under  these  facts,  can  it  be  said,  the  in- 
spector was  a  trespasser  or  mere  licensee? 
We  think  not.  It  is  true  that  the  contract 
did  not  designate  who  the  injector  should 
be,  nor  how  he  was  to  get  to  the  ties  to 
Inspect  them ;  but  It  did  provide  for  an  in- 
spection, and  the  Inspection  was  to  be  per- 
formed by  some  one  chosen  by  the  KiAr 
Lumber  Company,  and  the  fact  that  the  Fos- 
ter Lumber  Company  plied  tbei  ties  <m  its 
tram  for  inspection  and  knew  that  the  Kl^ 
by  Lumber  Company  was  selling  the  ties  to 
the  Gulf,  Colorado  ft  Santa  F4  Railway  Com- 
pany, and  the  Gulf,  Colorado  ft  Santa  fi 
Railway  Company's  Inspector  was  doing  the 
work  of  inspection,  and  had  been  so  inspect- 
ing tor  2  years,  would  be  sufildent  to  war- 
rant a  finding  that  Rodgers  vi;as  an  invitee; 
but  when,  in  addition  to  these  pertinent 
facts,  it  is  shown,  that  the  appellant  always 
had  its  agent  on  the  motor  car  on  these  In- 
spection trips  and  directed  the  motorman 
where  to  go  and  where  to  stop,  we  think 
such  facts  fix  the  status  of  Rodgers  as  an 
Invitee  working  to  a  common  purpose  for 
the  benefit  of  all  parties  concerned,  and  np- 


Digitized  by 


Google 


TexJ 


FOSTER  LUMBER  CO.  t.  RODOER8 


767 


der  such  conditions,  the  a[ipeUant  was  bound 
to  use  ordinary  care  to  keep  Its  tramroad 
In  a  reasonably  safe  condition  for  the  motor 
car  to  pass  over.'  Such  being  the  case,  Rodg- 
ers  was  on  the  tramroad  not  only  by  permis- 
sion or  acquiescence,  bat  as  an  invitee,  and 
did  not  assume  the  risk  of  injury  incident  to 
the  negligence  of  the  appellant  in  maintain- 
ing a  defective  road. 

While  the  contract  did  not  provide  who 
the  iiisi>ector  was  to  be,  yet  it  did  provide 
for  inspection,  and  the  Inspection  bad  to  take 
place  before  appellant  could  receive  any  pay 
for  lis  ties;  therefore  inspection  was  nc* 
only  incident  to  but  a  part  of  the  contract, 
and  Rodgers,  in  performing  the  Inspection, 
was  doing  a  work  Incident  to  the  contract 
and  for  the  benetlt  of  all  of  the  parties  con- 
cerned; therefore  the  Foster  Lumber  Com- 
pany had  mutual  interest  In  the  work  Rodg- 
ers was  doing,  and  owed  him  the  duty  of 
ordinary  care  to  keep  its  tra(A  in  a  rea- 
sonably safe  condition  for  him  to  pass  over 
to  perform  this  work. 

It  follows  from  what  has  already  been 
said  that  It  would  have  been  error  for  the 
trial  court  to  have  given  ai^jeUanf  s  first  re- 
quested instruction. 

The  dlfTerence  between  a  licensee  and  an  in- 
vitee has  taxed  the  capacity  of  the  best  legal 
talent,  both  text  and  c^inion  writers.  How- 
ever, under  a  statement  of  facts  as  in  the 
present  case,  authors  are  almost,  if  not  unan- 
imously, agreed. 

In  Plummer  v.  DIU,  156  Mass.  426,  31  N. 
£2.  128,  32  Am.  St  Rep.  463,  the  Supreme 
Oonrt  of  that  state  fixes  the  rule  thus: 
One  who  goes  on  the  premises  of  another 
for  his  own  convenience,  or  pleasure,  or  mat- 
ters which  concern  him  alone,  even  though 
by  permission  of  the  owner  of  the  premises, 
is  a  licensee  and  the  owner  of  the  premises 
owes  him  no  duty  other  than  to  not  will- 
fully or  maliciously  injure  him ;  but  one  who 
goes  upon  the  premises  of  another  by  the 
invitation  of  the  owner  of  the  premises,  ei- 
ther express  or  implied,  in  the  performance 
of  work  mutual  to  the  interest  of  the  person 
going  upon  the  premises,  the  owner  of  the 
premises  owes  him  the  duty  of  keeping  such 
premises  in  a  reasonably  safe  condition  for 
his  use  while  performing  such  work.  See, 
also,  authorities  cited  in  this  case. 

Mr.  Street,  In  his  splendid  work  on  Per- 
sonal Injury  (page  178,  i  104),  states  the 
rule  thus: 

"It  may  be  stated  generally  that  it  is  the 
duty  of  the  owner,  occupier,  or  controller  of 
premises  to  use  due  or  reasonable  care  for  the 
safety  of  persons  present  by  his  actual  or  im- 
plied invitation,  such  as  a  person  of  reasonable 
or  ordinary  pmdence  woula  use  under  the  dr- 
emnstances;  this  duty  extends  to  reasonably 
safe  guidance  or  caution  against  injury  from 
tilings  dangerous  in  themselves,  as  open  and 
nngnarded  trapdoors,  elevator  shafts,  chutes, 
excavations,  and  blasting,  and  to  things  dan^r- 
ons  in  their  use,  such  as  machinery  in  operation, 
to  prevent  unnecessary  or  unreasonable  exposure 
to  danger.    CnstomerB  having  business  with  th« 


owner  or  occupier,  workmen,  or  third  persons 
lawfully  using  the  dock  warenonse  and  railroad 
yards  and  appliances  provided  by  the  owner  or 
occupier,  are  present  by  implied  invitation,  and 
while  using  the  premises  in  the  usual  way  and 
at  reasonable  hours,  the  duty  stated  is  owing 
to  them  by  the  owner,  occupier,  or  controller. 
Where  an  injury  is  caused  fay  machinery  on  de- 
fendant's private  premises,  the  existence  of  a 
duty  to  exercise  care  depends  on  the  owner's  or 
occupier's  express  or  implied  invitation  to  the 
injured  party  to  enter  on  the  premises.  Wheth- 
er such  .duty  is  owing  to  mere  visitors  in  ordi- 
nary social  intercourse,  would  probably  depend 
upon  whether  they  could  fairly  be  said  to  be 
present  by  invitation.  T.  &  P.  Ry.  Co.  v.  Wat- 
kins,  88  Tex.  20,  29  S.  W.  282." 

In  section  106  he  says: 

"Persons  entering  for  their  own  pleasure  or 
advantage  on  the  premises  of  another  by  the 
permissiun,  express  or  implied,  of  the  owner  or 
the  occupier,  are  licensees.  They  take  the  prem- 
ises as  they  find  them ;  a  mere  naked  license 
imposes  no  duty  on  the  owner  or  occupier  to 
provide  against  dangers  or  accidents  growing 
out  of  unsafe  condition  of  the  premises." 

Thus  It  will  be  seen  that  this  writer  draws 
the  distinction  between  a  licensee  and  an  in- 
vitee from  the  standimlnt  of  the  mutual  in- 
terest in  the  work  under  consideration. 
Words  &  Phrases,  Second  Series,  voL  2,  pp. 
1190,  1193. 

Mr.  Cooley,  In  his  splendid  work  on  Torts 
(3d  Ed.)  vol.  2,  p.  1258,  says : 

"It  has  been  stated  on  a  preceding  page  that 
one  is  under  no  obligation  to  keep  his  premises 
in  safe  condition  for  the  visits  of  trespassers 
[citing  many  authorities].  On  the  other  hand, 
when  he  expressly  or  by  implication  invites  oth- 
ers to  come  upon  his  premises,  whether  for 
business  or  any  other  purpose,  it  is  his  duty  to 
be  reasonably  sure  that  he  is  not  inviting  them 
into  danger,  and  to  that  end  be  must  exercise 
ordinary  care  and  prudence  to  render  the  prem- 
ises reasonably  safe'  for  the  visit." 

Again,  oo  page  1265,  this  able  author  says: 
"An  invitation  may  be  inferred  when  there 
is  a  common  interest  of  mutual  advantage,  a 
license  when  the  object  is  the  mere  pleasure  or 
benefit  of  the  person  using  it.  A  United  States 
revenue  officer  assigned  a  duty  in  a  distillery 
and  required  to  visit  all  parts  of  same  daily,  is 
there  at  the  implied  invitation  of  the  owner- 
citing  Anderson  &  Nelson  Dia.  Co.  v.  Hair,  103 
Ky.  196  [44  S.  W.  658]." 

It  has  been  decided  by  eminent  authority 
that  where  a  city  and  light  company  use  each 
other's  poles  for  electric  wires,  there  is  an 
Implied  Invitation  by  each  to  the  servants  of 
the  other  to  use  its  poles,  and  care  Is  owed 
accordingly.  Barker  v.  Boston  Electric  Light 
Co.,  178  Mass.  503,  60  N.  B.  2;  Mackle  v. 
Heywood  &  M.  Rattan  Co.,  88  111.  App.  119. 

So,  too.  Judge  Townes,  in  his  estimable 
work  on  Torts,  pages  224-234,  announces  the 
doctrine  of  liability  to  one  legally  upon  the 
private  property  of  another,  in  the  following 
language : 

"As  these  persons  have  a  legal  right  to  enter 
the  premises,  their  coming  onto  it  does  not  make 
them  wrongdoers,  and  beside,  as  this  right  ex- 
ists, the  owner  would  ordinarily  be  charged  with 
notice  of  the  fact  that  the  right  may  be  exer- 
cised, at  proper  times  and  in  proper  ways.  He 
must,  therefore,  maintain  the  premises  with  a 
view  to  this  right,  and  as  a  rule  conld  not  ex- 
cuse the  bad  condition  of  the  premises  by  saying 
he  was  not  expecting  the  entry  at  ttie  time  it 
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waa  made.  ^le  nature  and  extent  of  the  rigbt 
to  enter  d«pends  t»  each  eate  iipon  the  facts, 
and  in  each  instance  theae  most  be  taken  into 
account  in  determining  the  degree  of  care  and 
the  fact  or  not  of  its  exerdae.  Again,  a  person 
may  have  the  right  to  go  upon  one  part  of  the 
premises  and  haye  no  such  right  as  to  another 
part,  or  a  right  to  enter  at  one  time  of  day  but 
not  at  another.  These  matters  are  all  deter- 
mined by  the  facts  of  the  case.  But  granting 
that  the  person  is  on  the  premises  in  the  exercise 
of  a  legal  right  then  existing  in  him,  the  duty  of 
the  owner  of  the  premises  towai-d  him  is  to  use 
ordinary  care  to  have  and  keep  the  premises  in 
such  condition  that  the  person  so  rightfully 
thereon  will  not  be  injured  by  them.  If  be  does 
this  he  is  not  liable  for  any  injury  received.  If 
be  does  not  do  this,  and  the  person  on  the  prem- 
ises in  the  exercise  of  a  legal  right  is  injured 
on  aoconnt  of  an  unsafe  condition,  without  neg- 
Hgenoe  or  other  legal  fault  on  his  part,  he  can 
recoTer." 

Again,  on  page  231,  be  says: 

"The  owner  of  property  or  one  responsible  for 
its  condition  most  use  reasonable  and  ordinary 
care  to  keep  it  in  such  condition  as  not  to  in- 
jure persons  rightfully  thereon  in  response  to 
Invitation.  Wnat  facts  constitute  such  care 
must  be  determined  by  the  circumstances  of  each 
case.  Among  these  drcomstances  to  be  consid- 
ered are  the  conditions  under  which  the  injured 
person  entered.  If  he  came  at  a  time  previous- 
ly agreed  upon  between  him  and  the  person  in 
charge  of  the  premises,  or  at  such  a  time  as  such 
person  bad  reason  to  expect  him,  this  should  be 
taken  into  account  in  determining  the  question 
of  care.  If  he  comes  under  implied  license,  un- 
der circnmstances  not  carrying  any  notice  as  to 
hia  prospective  presence,  this  may  be  looked  to 
in  the  question  of  determining  reasonable  care." 

Mr.  Webb  (Webb's  PoUock  on  Tort  [Enlarg- 
ed American  Edition]  pp.  627,  628)  thus  an- 
nounces the  rule: 

"It  is  hardly  needful  to  add  that  a  customer, 
or  other  person  entitled  to  the  right  measure  of 
care,  is  protected  not  only  while  he  is  actually 
doing  his  business,  but  while  he  is  entering  and 
leaving. 

"And  the  amount  of  care  required  is  so  care- 
fully indicated  by  Willes,  J.,  that  little  remains 
to  be  said  on  that  score.  The  recent  cases  are 
important  chiefly  as  showing  in  respect  to  what 
kind  of  property  the  duty  exists  and  what  per- 
sons have  the  same  rights  as  customers.  In 
both  instances  the  law  seems  to  have  become  on 
the  whole  more  stringent  in  the  present  genera- 
tion. With  regard  to  the  person,  one  requires 
this  right  to  safety  by  being  upon  the  spot,  or 
engaged  in  work  on  or  about  the  property  whose 
condition  is  in  question  in  the  course  of  any 
business  in  which  the  occupier  has  an  interest. 
It  is  not  necessary  that  there  should  be  any 
direct  or  apparent  benefit  to  the  occupier  from 
the  mirticular  transaction. 

"Where  a  gangway  for  access  to  ships  in  a 
dock  was  provided  by  the  dock  company,  the 
company  has  been  held  answerable  for  the  safe 
condition  to  a  person  baring  lawful  business  on 
board  one  of  these  ships,  for  the  provision  of 
access  for  all  such  persons  is  a  part  of  a  dock 
owner's  business;  they  are  paid  for  it  by  the 
owners  of  ships  on  behalf  of  all  who  use  it 

"A  workman  was  employed  under  contract 
with  the  shipowner  to  paint  his  ship  lying  in  a 
dry  dock,  and  the  dockowner  provided  the  stag- 
ing for  the  workman's  use ;  a  rope  by  which  the 
staging  was  supported,  not  being  of  proper 
strength,  broke  and  let  down  the  staging  and 
the  man  fell  into  the  dock  and  was  hurt;  the 
dockowner  was  held  liable  to  him. 

"It  was  contended  that  the  staging  had  been 
delivered  into  the  control  of  the  shipowner  and 
became  as  it  were  part  of  the  ship ;  but  this  was 
held  no  reason  for  discharging  the  dockowner 


from  responsibility  for  the  condition  of  the  stag- 
ing as  it  was  deUvered.  Persons  doing  work  on 
ships  in  the  dock  most  be  considered  as  invited 
by  the  dockowner  to  use  the  dodc  and  all  ap- 
pliances provided  by  the  dockowner  as  incident 
to  the  use  of  the  dodc" 

In  Bennett  ▼.  Railway  Go^  102  D.  S.  577- 
586,  26  li.  Ed.  235,  Bennett,  the  appeUant, 
was  a  traveler  on  the  railroad  from  Vernon 
to  Danville,  Tenn.  At  Danville  be  was  to 
take  boat  Tbe  railway  comxmny  bad  con- 
stmcted  a  plank  gangway  to  tbe  wharf  boat, 
where  the  passenger  boat  landed.  A  station- 
ary aiglne  was  used  at  the  wharf  to  draw 
loads,  merchandise,  etc,  from  tbe  boat 
through  hatchways.  Bennett  heard  the  whis- 
tle of  the  passenger  boat  and  hnrriedly  left 
his  hotel,  with  a  lighted  lantern,  and,  by  di- 
rection of  the  hotel  proprietor,  took  the  gang- 
way across  the  marshy  gronnd  between  the 
hotel  and  the  wharf  boat  Tbe  wind  bleiw 
his  lantern  out,  but  being  able  to  discern  the 
plank  walk  he  proceeded  to  the  wharf  boat ; 
bnt  upon  arriving  stepped  into  one  of  the 
angaarded  hatchways  and  was  injured.  HIa 
trip  and  paid  passage  on  the  railroad  had 
ended;  bnt  mutual  Interest  between  tbe 
railway  company  and  the  navigation  com- 
pany was  pleaded.  Demurrers  to  the  peti- 
tion were  sustained  by  the  trial  court,  and 
Justice  Harlan,  In  passing  npon  tbe  case,  in 
his  (pinion  said: 

"The  facts  disclosed  by  the  pleadings,  and  by 
the  demurrer  conceded  to  exist,  seem  to  brinx 
this  case  within  the  rule,  founded  in  justice  and 
necessity,  and  illustrated  in  many  adjudged 
cases  in  the  American  courts,  that  the  owner  or 
occupant  of  land  who^  by  invitation,  etcprett  or 
implied,  induce*  or  lead*  other*  to  come  upon 
hi*  premites,  for  any  iaw/ttl  purpose,  i*  liable  in 
damage*  to  *uch  porton*  [Itahcs  ours,  except 
word  'invitation"],  they  using  due  care,  for  in- 
jury occasioned  by  the  unsafe  condition  of  the 
land  or  its  approaches,  if  such  condition  was 
known  to  him  and  not  to  them,  and  was  negli- 
gently suffered  to  exist,  without  timely  nbtice 
to  the  public,  or  to  those  who  were  lik^  to  act 
upon  such  invitation— citing  Ra^way  Co.  v. 
Ilanning,  15  WalU  (82  uTS.)  649  [21  L.  Ed. 
220];  Carleton  v.  Iron  &  Steel  Co.,  99  Mass. 
216;  Sweeney  t.  Railway  Co.,  10  Allen  [92 
Mass.]  368  [87  Am.  Dec.  644] ;  Warrenton  on 
Negligence,  S§  349,  352 ;  Cooley  on  Torts,  604- 
007,  and  authorities  cited  by  those  authors." 

We  have  already  cited  Mr.  Cooley  in  a 
later  edition  of  his  work. 

"Hie  last-named  authority  says  that  when  'one 
expressly  or  by  implication  invites  others  to 
come  upon  his  premises,  whether  for  business  or 
for  any  other  purpose,  it  is  his  duty  to  be  rea- 
sonably sure  that  he  is  not  inviting  them  into 
danger,  and  to  that  end  he  mnst  exercise  ordi- 
nary care  and  prudence  to  render  the  premises 
reasonably  safe  for  the  visit'" 

In  the  same  opinion,  this  able  jurist  says: 

"It  is  sometimes  difficult  to  determine  wheth- 
er the  circumstances  make  a  case  of  invitation, 
in  the  technical  sense  of  that  word,  as  used  in 
a  large  number  of  adjudged  cases,  or  only  a  case 
of  mere  license.  'The  principle,'  says  Mr.  Gami>- 
bell,  in  his  treatise  on  negligence,  'appears  to 
be  that  invitation  is  inferred  where  there  is  a 
common  interest  or  mutual  advanta^,  while  m 
license  is  inferred  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  person  using  it'  " 
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The  nfle  seems  to  be  well  settled  tbfit  facts 
such  as  are  presented  In  tbis  case  make  Bod<- 
ers  an  Invitee,  and,  further,  his  work  was 
to  the  matual  Interest  of  all  the  defendants, 
and  his  work  was  an  incident  to  the  per- 
fomanoe  of  the  contract  among  them,  and 
Bodi  being  tme,  the  BVMter  Iiombea:  Company 
owed  him  the  dnty  of  ordinary  care  to  keep 
Its  trauroad  in  a  reasonably  safe  condition 
for  talm  to  pass  over  to  get  to  the  ties  where 
the  Ftoster  Lumber  Ckmipaiiy  had  collected 
them  aa  Its  tramroad  for  inspection.  Appel- 
lant's first,  seeobd,  third,  fourth,  and  fifth 
asBlgnmenta  of  error  are  therefore  oTermled. 

Api>dlant'8  sixth  assignment  of  error  Is 
as  follows: 

"TTie  trial  court  smed  in  giving  that  part  of 
his  charge  to  tb«  jury  reading  as  foUowg:  'A 
licensee  is  one  who  is  on  the  premises  of  anoth- 
er wiUiout  an  invitation,  either  express  or  im- 
plied, for  Ids  own  pleasure  or  convenience,  but 
with  the  eonaent  or  acquiescence  of  the  owner  of 
the  premises,'  for  that  the  same  does  not  give  a 
complete  definition  of  the  term  'licensee,'  in 
this:  That  if  one  is  upon  the  premises  of  an- 
other withoat  invitation,  express  or  implied, 
whether  he  is  there  for  his  own  pleasure  or  con- 
venience, or  in  the  performance  of  a  dnty  for 
another  than  the  owner  of  the  premises,  he  is 
still  a  licensee;  to  the  giving  of  which  this 
defendant  Sled  its  exception." 

He  presents  under  this  assignment  the  fol- 
lowing proposition : 

"An  uninvited  peraon  on  the  premises  of  an- 
other, by  consent  or  acquiescence  of  the  owner, 
is  a  licensee,  whether  there  for  iiis  own  pleas- 
ure or  convenience,  or  in  the  performance  o£  a 
duty  for  another  than  the  owner ;  and  if  plain- 
tiff was  npon  the  tramroad  of  the  Foster  Lum- 
ber Company  in  the  performance  of  a  duty  or 
obligation  for  or  to  the  Gulf.  Colorado  &  Santa 
F6  Railroad  Company,  or  Kirby  Lumber  Com- 
pany, be  was  still  a  licensee  as  to  the  Foster 
Lumbar  Company,  and  under  the  circumstances 
of  this  case  the  omission  to  give  snch  definition 
to  the  jury  was  prejudicial  error  as  to  the  Fos- 
ter Lumber  Company." 

This  proposition  Is  followed  by  the  follow- 
ing statement: 

"The  charge  of  the  court  on  page  23  of  the 
transcript,  showing  the  language  of  the  court 
as  qnoted  in  the  assignment. 

"Exceptions  filed  and  found  on  page  26  of  the 
transcript, 

"Sixth  assignment  of  error  in  motion  for  new 
trial,  page  41  of  the  transcript. 

"Bill  of  exceptions  No.  1,  taken  to  the  over- 
ruling of  the  exceptions  entered  to  the  charge, 
page  48  of  the  transcript 

"The  court  is  also  referred  to  statement  under 
first  assignment  of  error,  showing  that  plain- 
tiff was  in  the  employ  of  the  railroad  company, 
and  acting  under  tlw  contract  between  railroad 
company  and  the  Kirby  Company,  and  at  the 
time  of  the  accident  was  hi  the  performance  of 
sncfa  employment  and  duty,  and  was  there  in  the 
interest  and  for  the  benefit  of  said  railroad  com- 
pany, and  EUrby  Company." 

Then  follows  the  seventh,  eighth,  ninth, 
tentb,  and  eleventh  assignments  of  error, 
each  of  which  Is  followed  by  similar  state- 
ments as  is  presented  under  the  sUth  as- 
stgDinent. 

The  ai^ellee  has  raised  objection  to  the 
court's  consideration  of  each  of  these  assign- 
ments of  error,  on  the  grounds: 

CI)  That  it  does  not  anicar  from  the  state- 
184  S.W.—48 


nkent  thereunder  thht  any  DbjectloBB  wste 
filed  to  this  part  of  thb  court's  charge,  or, 
if  any  objections  were  filed,  what  those  ob- 
jections were;  wttet^foire  the  statement  in 
support  of  the  proposition  under  said  eisstgn- 
ment  is  wh(Aty  insuffldent 

(2)  Beoanse  the  statement  thereunder  does 
not  show  that  any  exceptions  were  filed  to 
said  part  of  the  court's  charge  before  the 
court  read  Its  charge  to  the  Jury,  nor  when 
said  objections,  If  any,  were  filed  thereto. 

(3)  Because  said  statement  thereunder 
does  not  show  when  the  exceptions.  If  any, 
were  taken  to  the  overruling  of  objections, 
1£  any,  to  the  court's  charge. 

(4)  Because  said  statement  does  not  set 
out  the  evidence  pertinent  to  said  issue,  nor 
does  it  refer  to  the  pages  of  the  statement 
of  facts  where  same  can  be  found,  but  mere- 
ly refers  to  another  statement,  without  even 
referring  to  the  pages  of  the  brief,  on  which 
said  other  statement  can  be  found. 

[2]  Under  these  four  objections,  it  has 
been  held  many  times  by  the  appellate  courts 
of  this  state  that  a  statement  which  merely 
refers  the  court  to  pages  of  the  record  Is 
Insufficient  The  substantial  matter  referred 
to  must  be  set  forth  In  the  statement,  and 
should  be  followed  by  reference  to  pages  of 
the  record. 

For  authoritlea  pertinent  to  these  objec- 
tions, see  Lupton  v.  WiUmar,  164  S.  W.  261; 
GrlflSn  V.  State,  147  S,  W,  328;  Railway  v. 
Olds,  112  S.  W.  78T;  Vann  v.  Benson,  56 
Tex.  Civ.  App.  220,  120  S.  W.  1020;  Stock- 
well  V.  Glaspey,  160  S.  W.  1151. 

As  to  authority  on  statement  falling  to 
show  exceptions  filed,  see  article  1971,  Ver- 
non's Sayles*  Civ.  Statutes ;  Olllett  v.  Hooli- 
gan, 162  S.  W.  867;  Railway  Co.  v.  Reed, 
165  S.  W.  4 ;  Cartock  v.  WUlard,  149  S.  W. 
363 ;  Hulme  v.  Levls-Zuloskl  Mercantile  Co., 
149  S.  W.  781;  as  to  time  of  taking  excep- 
tions, see  GUlett  v.  Hooligan,  162  S.  W. 
367;  Railway  Co.  v.  Reed,  165  S.  W.  4;  and 
as  to  the  statement  not  setting  out  the  factB' 
pertinent  to  the  issue,  see  Moore  v.  Miller, 
155  S.  W.  573;  Fuel  Co.  v.  Ellis,  162  S.  W. 
911;  Bute  V.  WlUlams,  162  S.  W.  989; 
Daugherty  v.  Wiles,  156  S.  W.  1089. 

This  court  has  been  very  liberal  in  its  con- 
sideration of  assignments  of  error  where  ob- 
jections have  not  been  urged  to  them,  but 
it  has  been  decided  a  number  of  times  by 
our  appellate  courts  that  where  objections 
are  urged,  and  the  brief  Is  not  In  accordance 
with  the  rules,  as  promulgated  by  the  Su- 
preme Court  and  by  the  statute,  that  the  ap- 
pellate court  has  no  alternative  In  the  mat- 
ter, if  the  objections  are  well  taken,  other 
than  to  decline  to  consider  the  assignments. 
See  De  Lay  et  aL  v.  Wolffarth,  154  S.  W. 
1031;  El  Paso  Blectrio  Ry.  Co.  v.  Lee,  157 
S.  W.  748;  Greene  Gold-Silver,  etc.,  Co.  v. 
Silbert,  158  S.  W.  803;  Cain  v.  Delaney,  167 
S.  W.  751.  However,  a  casual  reading  of 
each  of  appellant's  asslgnmeata  ot  wrer,  be* 


Digitized  by 


Google 


770 


IBi  SODTHWilSTBiB^  BEiPOBTSlB 


>(Ta. 


ginning  \vith  the  sixth  and  indnding  ttie 
elCTentb,  discloses  that  our  disposltloa  of  the 
first  five  asslgnmeats  of  error  would  dispose 
Of  these  assignments,  U  no  objection  was 
urged  to  them. 
Appellant's  twelfth  assignment  of  error  is: 
"The  amount  of  the  verdict  is  excessive,  show- 
ing that  the  same  was  rendered  under  the  in- 
fluence of  passion." 

The  statement  following  It  is: 
"Blfth  assignment  of  error  In  motion  for  new 
trial,  xMLge  41  of  the  transcript" 

And  following  this  is  a  lengthy  statement 
of  the  testimony  pertinent  to  this  assignment, 
which  we  will  not  attempt  to  copy  in  full, 
but  take  extracts  from  the  testimony  as 
quoted  in  the  statemmt  more  directly  as  to 
this  issue. 

Dr.  J.  T.  Roberts  testified  that  the  kneecap 
was  dislocated  for  half  or  three-fourths  of 
an  inch ;  that  part  of  the  quadrlc^s  extenso 
mnsdes  of  the  kneejoint  were  partially  torn 
loose,  and  that  that  muscle  had  all  to  do 
with  the  extension  of  the  knee;  that  it  was 
the  muscle  that  controlled  the  power  of  a 
man's  knee,  and  bends  it  backward  and  for- 
ward ;  that  it  Is  a  primary  muscle  in  con- 
trolling that  movonent  and  the  effect  of  tear- 
ing that  muscle  partially  loose  is  to  impair 
a  man's  ability  to  walk;  that  he  found  also 
an  extravasation  of  the  sjnaovial  fluid  below 
the  Joint  capsule;  that  the  synovial  fluid  is 
the  fluid  that  belongs  in  the  kneecap,  and  is 
for  the  purpose  of  lubricating  the  kneejoint, 
and  that  in  plaintiff's  case  the  fluid  is  leak- 
ing out  and  wasting  away,  and  that  such 
leaking  makes  it  liard  upon  plalntifTs  power 
to  walk  and  ability  to  get  around  on  his  feet, 
and  involves  both  pain  and  dl/Hculty;  that 
the  effect  is  to  prevent  plaintiff  from  being 
active  on  his  feet  like  a  man  that  has  to  do 
manual  labor ;  that  he  could  get  around  as 
long  as  some  of  the  synovial  fluid  is  left,  but 
after  It  is  all  gone,  it  would  be  almost  im- 
possible for  him  to  get  around  ;  that  in  view 
of  the  fact  that  plS'lntlff  was  injured  in  1913, 
and  has  been  limping  ever  since  in  connection 
with  the  condition  as  he  found  him  In,  in 
his  opinion  plalnblfl"s  injuries  are  perma- 
nent; that  the  muscle  that  he  si)oke  of  is 
practically  torn  away,  and  that  If  it  was  en- 
tirely torn  away,  plaintiff  would  not  have 
any  extension ;  that  by  the  term  "extension" 
he  meant  the  ability  to  raise  the  leg ;  that  he 
would  say  that  the  plaintiff  has  about  40  per 
cent  or  something  like  that  of  extension  as 
compared  with  the  normal  extension,  and  that 
he  thought  that  about  two-thirds  of  the  t&a- 
don  is  torn  loose,  but  that  that  was  an  esti- 
mate; that  the  part  where  the  muscle  was 
torn  off  had  healed,  but  it  is  not  in  apposi- 
tion— that  is,  not  in  normal  position;  that 
he  conid  not  tell  whether  the  loss  of  the 
leakage  of  synovial  fluid  bad  stopped  or  not, 
but  so  far  as  he  could  tell  he  did  not  think 
the  UwB  was  stopped  now,  t)ecause  there  is 
■tiU.a  •wdlios  In  the  Joint;    that  plaintiff 


oonid  walk,  but  it  would  be  painful,  and  the 
more  he  worked,  the  worse  It  would  be. 

Bodgers  testified  that  he  was  a  little  past 
42  years  old,  and  had  beoi  engaged  In  the 
timber  business  inspecting,  and  that  bis  woric 
required  manual  labor  and  activity;  that  he 
was  hurt  about  the  middle  of  February,  1918, 
and  since  that  time  he  had  not  performed  the 
duty  of  tie  inspector  to  what  he  should  do 
it  For  a  whUe  he  could  h<dd  a  Job^  but 
would  soon  lose  put,  because  unable  to  do 
the  work;  that  he  had  been  in  no  physical 
condition  to  hold  a  job  as  tie  inspector  since 
he  was  injured,  and  was  not  at  work  at  that 
time;  that  be  bad  earned  some  money  Just 
about  half  the  time  since  he  was  Injured; 
that  he  had  had  a  trial  at  three  or  four  dif- 
ferent jobs,  but  only  had  one  that  he  bad 
for  any  length  of  time;  that  he  could  not 
make  a  full  hand  at  anytWLng  that  required 
activity  on  his  feet  and  strength  in  getting 
aliout;  that  a  part  of  the  time  since  he  got 
hurt,  he  walked  on  a  crutch,  and  part  of  the 
time  with  a  stick,  and  since  then  he  had  just 
been  hopping  about  the  best  he  could ;  that 
in  walking  be  carried  his  left  leg  stiff  In  or- 
der to  ke^  from  bending  it  too  much;  that 
bis  knee  would  bend,  but  it  hurt  when  he 
bent  it;  that  he  had  suffered  pain  as  a  re- 
sult of  the  Injury;  that  he  did  not  believe 
there  bad  been  three  hours  during  any  day 
but  that  his  knee  bothered  him,  and  that 
sometimes  he  was  awake  until  2  or  S  at  night 
battling  it  and  keeping  hot  towels  on  it ;  and 
that  bds  shoulder  was  hurt  and  bruised  at  the 
same  time  his  knee  was  hurt,  but  his  should- 
er had  gotten  all  right,  except  that  when  be 
went  to  use  an  axe  his  shoulder  hurt;  that 
at  the  time  of  the  accident  he  had  a  "ndgbty" 
bad  brnised-up  knee  and  brulsed-up  shoul- 
der, and  skinned  up  all  over ;  that  when  the 
car  stopped  he  was  lying  on  the  ground,  fell 
in  among  the  ties;  it  was  knocked  off,  and 
he  was  trying  to  run  to  keep  the  car  from 
getting  on  top  of  him ;  that  he  was  conscious 
at  the  time  and  that  they  helped  him  up  and 
got  a  wagon  and  hauled  tUm  Into  develand. 

The  doctor  also  testified : 

"When  I  say  that  plaintiffs  injury  is  perma- 
nent. I  mean  that  he  will  always  t)e  crippled 
In  that  kneejoint.  He  will  never  have  the  full 
use  of  it." 

[3]  We  do  not  think,  under  these  facts,  it 
can  be  said  that  the  jury  did  not  have  evi- 
dence suflldent  to  warrant  a  finding  in  dam- 
ages for  the  plaintiff  in  the  sum  it  did  find. 
This  prerogative  belongs,  peculiarly,  to  the 
jury,  and  appellate  courts  should  not  disturb 
the  finding,  unless  the  record  discloses  that 
the  jury  has  abused  its  authority  or  has  been 
unduly  Influenced  in  some  manner,  and  the 
record  clearly  shows  it  to  be  excessive.  I.  ft 
G.  N.  Ry.  Co.  V.  Brett,  61  Tex.  488 ;  Ban  An- 
tonio &  A.  P.  Ry.  Co.  V.  Long,  28  S.  W.  214; 
O.,  O.  ft  8.  F.  Ry.  Co.  v.  SiUiphant,  70  Tex. 
623,  8  S.  W.  673. 

In  the  lastrdted  caae,  the  app^ee,  SUU- 
pbant,  suffered  a  permwiient  Injury  aiid  suf- 
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fered  great  pain  and  he  secured  a  jndgment 
of  $10,000,  and  Jnstlce  Walker,  writing  the 
opinion  for  the  Supreme  Court,  says: 

"The  verdict  is  large,  and  it  Is  claimed  to  be 
ezcesEive.  The  expert  medical  testimony  is  con- 
tradictory as  to  tlie  probability  of  fmal  and 
complete  recovery  by  plaintiff  from  the  effects 
of  his  injuries.  That  his  injuries  were  serious, 
his  loss  of  time  great,  and  his  physical  pain  in- 
tense and  protracted,  is  not  in  dispute.  The 
amount  is  not  so  great  as  to  show  prejudice  or 
misconduct  on  part  of  the  jury" 

—citing  Heath  v.  Garrett,  50  Tex.  266,  T.  &  P, 
Ry.  Go.  ▼.  O'Donnell,  58  Tex.  42,  OalTeston 
OU  Co.  T.  Malta,  60  Tex.  646,  I.  &  G.  N.  Ry. 
Ca  T.  Brett,  61  Tex.  484,  Mandiaca  v.  Field, 
62  Tex.  135,  and  T.  &  P.  Ry.  Co.  ▼.  Hardin, 
62  Tex.  368 ;  aod  the  Supreme  Court  affirmed 
the  judgment 

It  seems  to  b^  the  rale  that  before  appel- 
late courts  will  disturb  a  finding  of  a  jnry 
as  to  amount  of  damages.  It  must  appear 
clearly  that  the  amount  Is  excessive. 

In  Railway  Co.  v.  Porfert,  72  Tex.  353,  10 
8.  W.  207,  the  Supreme  Court,  in  passtag 
upon  an  assignment  that  the  damages  were 
excessive,  the  Judgment  betag  for  the  sum  of 
$14,167,  said: 

"The  veidict  was  large,  but  not  so  clearly  ex- 
cessive as  to  require  as  to  set  it  aside  after  it 
has  been  approved  by  the  trial  judge" — citing 
Railway  Co.  v.  Dorsey,  66  Tex.  148  [18  S.  W. 
444] ;  RaOway  Co.  v.  Garcia,  62  Tex.  292,  and 
other  authorities. 

There  is  notbtag  in  this  record  to  show  any 
undue  influence  over  the  Jury  or  any  preju- 
dice against  the  defendant,  or  bias  in  behalf 
of  the  platatUf,  and  under  the  tacts  of  the 
case,  we  do  not  think  that  the  amount  award- 
ed by  the  Jury,  though  large,  would  require 
a  reversal  of  the  case  upon  the  assignment  of 
excessive  damages.  Appellant^s  twelfth  as- 
signment is  overruled. 

(41  No  appeal  is  perfected  is  this  case  by 
the  platatiff  against  the  judgment  in  favor 
of  the  Eirby  Lumber  Company,  nor  were 
there  any  cross-pleadings  between  any  of  the 
defendants.  Such  b^Uig  the  case,  the  Eirby 
Lumber  Company  is  entitled  to  have  the 
Judgment  In  its  favor  affirmed,  and  its  attor- 
neys have  filed  its  motion  In  this  court  ask- 
tag  that  such  be  affirmed,  and  such  motion, 
we  think,  is  well  taken,  and  Uiat  part  of  the 
Judgment  would  be  affirmed  ta  any  tastanca 
Authorities:  Hamilton  &  Co.  v.  Wm.  Prescott, 
73  Tex.  665,  11  S.  W.  648;  Anders  v.  Spald- 
ing, 44  S.  W.  298;  Wimple  T.  Patterson,  117 
8.  W.  1037;  H.  B.  &  W.  T.  By.  Co.  v.  Moyer, 
128  S.  W.  1185;  O'Donnell  v.  Kirkes,  147  a 
W.  1167. 

Tbto  dispoBes  of  each  issue  presented  to  us 
for  review,  and  no  error  appearing,  we  are 
of  optaioB  that  the  case  should  be  affirmed; 
and  it  is  so  ordered. 

(hi  Motion  for  Rehearing. 

Appellant,  in  its  motion  for  rehearing,  com- 
plains at  the  findings  of  fact,  aa  stated  by  this 
ooort  In  fbe  original  <^dnion,  as  follows: 


"In  the  presentation  of  the  fttets  by  the  court, 
the  following  is  said: 

"J.  B.  Rodgers,  tie  inspector,  made  reports 
of  his  inspection  to  the  Gulf,  Colorado  &  Santa 
F6  Railroad  Company,  to  the  Kirby  Lumber 
Company,  and  to  the  Foster  Lumber  Company, 
and  upon  these  reports  of  inspection  by  Rodgers, 
the  Kirby  Lumber  Company  and  Foster  Lum- 
ber Company  each  got  pay  for  tlie  ties. 

"In  this  statement,  so  far  as  the  Foster  Lum- 
ber Company  is  concerned,  1  think  it  was  an  er- 
ror, in  this,  that  the  evidence  shows  that  the 
inspector  did  not  make  any  report  to  Foster 
Lumber  Company,  but  in  his  report  to  Eirby 
Lumber  Company,  it  was  stated  what  ties  came 
from  the  Foster  Lumber  Company  tram,  and 
what  came  from  other  T>laces,  but  neither  the 
report  of  inspection  or  a  copy  thereof  was  sent 
to  Foster  Lumber  Company.  This  you  will 
find  in  the  testimony  of  T.  G.  Heath  on  pages 
11-12,  statement  o*  facts." 

FoUowtag  this  statement,  appellant's  coun- 
sel says  this  ought  to  have  a  material  efl^ect, 
for,  Instead  of  showing  there  was  a  recogniz- 
ed relation  between  Foster  Lumber  Company 
and  the  railroad  company,  the  exact  opposite 
appears. 

By  reference  to  pages  11  and  12  of  the 
statement  of  facts,  we  find  the  following  tes- 
timony by  Mr.  Heath: 

"D.  J.  Flaven  represented  the  Eirby  Lum- 
ber Company  at  Sibbee  in  arranging  to  have 
these  ties  inspected.  As  to  whether  or  not  the 
Kirby  Lumber  Company  was  buying  the  ties 
from  the  Foster  Lumber  Company  to  fill  its 
contract  with  the  railroad— we  give  the  Foster 
Lumber  Company  a  certificate  for  them.  I 
don't  know  whether  I  signed  the  certificate  up- 
on this  occasion,  or  Mr.  Rodgeia.  I  do  not 
think  I  have  got  the  report  here.  I  have  no 
copy  of  that  report,  but  I  presume  Mr.  Rodgers 
signed  the  report;   if  he  did  not,  I  did. 

"Whenever  I  made  an  inspection  over  there 
and  finished  the  inspection  I  gave  the  Foster 
Lumber  Company  a  certificate  of  so  many  ties 
taken  up  on  that  tram,  to  apply  on  the  Kirby 
Lumber  Company  contract.  I  do  not  know 
how  many  ties  we  took  up  on  the  Foster  Lum- 
ber Company  tram  on  the  trip  when  Mr.  Rodg- 
ers was  injured.  The  report  shows  we  took  up 
1570  ties  on  said  trip. 

"As  to  whether  or  not  the  Foster  Lumber 
Company  knew  that  these  tiee  had  to  be  in- 
spected before  they  could  get  their  money  for 
them — it  was  customary  to  have  them  inspect- 
ed, with  tlie  Foster  Lumber  Company  and  the 
Kirby  Lnml>er  Company  and  the  Santa  F6. 
They  all  knew  about  that  custom  and  acted  up- 
on it." 

Appellant  complains  agata  at  the  following 
language  used  ta  the  statement  o£  the  case 
ta  the  oiigtaal  o[^nloa: 

"The  Foster  liomber  GonQ>any  could  have  tak- 
en the  tie  inspector  out  on  the  tram  road  with 
its  locomotive,  but  did  not  do  so,  and  the  gaso- 
line motor  car  was  a  better  and  more  economi- 
cal way  of  getting  out  to  tixe  ties  to  Inspect 
them,  and  was  much  lighter  on  the  tram  tiian 
the  loeon^othre." 

On  pages  60  and  61  of  the  statement  of 
facta,  Mr.  Womack,  the  Fostw  Lumber  Com- 
pany's man,  testified  as  follows: 

"1  suppose  the  most  convenient  way  of  get- 
ting from  place  to  place  on  that  track  was  to 
take  the  locomotive.  Possibly  the  quickest  and 
most  convenient  way  would  be  either  by  motor 
car  or  by  locomotive.  •  •  •  I  suppose  it  is 
true  that  with  four  or  five  men  going  along  to 
inspect  ties,  the  most  economical  and  quickest 
way  would  be  by  gasoline-propelled  veliiclew  It 
is  cheaper  to  nm  than  a  tooomotive." 
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On  iMiges  18  and  19  of  tli«  statement  of 
facts,  Mr.  Heath,  testifying,  aald: 

"We  woald  have  ridden  an  engine  out  to  car- 
ry the  in8i)ector.  The  Foster  Lumber  Company 
could  not  have  sold  those  ties  to  the  Kirby  Lum- 
ber Company  and  the  Kirby  Lumber  Company 
sold  them  to  the  Santa  Fe  without  having  them 
inspected.  The  motor  car  was  the  customary 
method  of  transporting  the  inspector  to  the 
place  where  the  ties  were  to  be  found.  That 
was  known  to  each  of  these  companies,  and  ac- 
quiesced in  by  them  and  participated  in  by 
them." 

On  page  27  at  the  statement  of  facts,  Mr. 
FlaTen  testified: 

"It  is  true  that  when  the  Kirby  Lumber  Com- 
pany's motor  car  would  go  out  for  these  ties  to 
be  inspected,  they  would  take  the  Santa  F6  in- 
spector on  that  motor  ciir,  and  also  the  inspec- 
tor of  the  person  they  v\  ore  buying  from,  purely 
aa  a  matter  of  convenience.  They  would  have 
to  do  that  or  furnish  transportation  themselves. 
It  was  more  convenient  to  do  it  that  way  than 
any  other  way.  In  some  of  the  territory  the 
situation  was  that  the  Kirby  Lumber  Company 
bad  a  motor  car  and  a  man  to  run  the  car,  and 
it  was  convenient  for  it  to  take  its  own  men 
and  also  the  Santa  F6  man  alonjf  with  them. 
Some  of  the  subcontractors  had  their  own  cars." 

The  testimony  copied  above,  we  think,  war- 
rants the  statement  complained  of  by  appel- 
lant, but  out  of  deference  to  appellant's  coun- 
sel, we  change  that  statement  and  make  It 
read  as  follows: 

"The  inspector  could  have  gone  out  on  the 
tramroad  in  a  locomotive,  but  did  not  do  so, 
and  the  gasoline  motor  car  was  a  better  and 
more  economical  way  of  getting  out  to  the  ties 
to  inspect  them.  It  was  mndti  lighter  on  the 
track  than  the  locomotive." 

Appellant  complains  again  of  this  state- 
ment by  this  court  in  the  original  opinion: 

"The  Gulf,  Colorado  &  Santa  F<  Railroad 
Gompany's  agent,  after  inspecting  the  ties,  made 
triplicate  reports,  one  to  the  appellant,  one  to 
the  Kirby  Lumber  Company,  and  one  tn  his 
own  oom^iany,  and  upon  these  reports  appellant 
received  its  money." 

Appellant's  counsel  says: 

"This,  I  think,  the  court  will  find  to  be  an 
error,  and  one  whidi  would  change  the  entire 
relation  of  the  parties.  I  am  making  these 
statements  without  having  tiie  statement  of  facts 
before  me,  but  feel  confident  that  they  are  right, 
and  tiie  court  will  so  find  them  on  more  care- 
ful examinatiwi." 

On  page  35  of  the  statement  of  facts,  Bodg- 
era,  testifying  In  his  own  behalf,  said: 

"It  was  my  understanding  that  Hie  Santa  F€ 
was  buying  the  ties  from  the  Kirby  Lumber 
Company,  and  that  the  Kirby  Lumber  Company 
was  getting  tbem  from  the  Fosteir  Lumber  Com^ 
peny." 

On  page  86  he  testified : 

"I  made  out  my  report  for  Iiewn  ties  along 
the  line  of  the  O.,  G.  &  8.  F.  tiiat  I  inspected 
as  follows:  We  would  tram  them  at  the  end 
of  some  subcontractor's  division,  and  we  would 
finish  up  tlie  ties,  and  would  set  them  down, 
and  make  out  a  certificate,  and  the  Kirby  Lum- 
ber Company's. checker  would  sign  it,  and  I  also 
si^ed  it,  and  the  original  was  given  to  him 
(the  subcontractor's  agent)  and  the  duplicate 
was  sent  to  the  Silsbee  office,  and  when  we  fin- 
ished our  inspection  and  came  in,  we  checked 
our  books  against  the  certificates  and  made  out 
a  Kcneral  inspection  sheet.  T^Tien  I  was  in- 
specting ties  along  the  line  of  the  O.,  C.  &  S. 


F.  I  always  sign  my  name  as  Tie  Inspector  G., 

G.  &  S.  F.'  I  did  not  always  put  the  '6.,  C.  & 
S.  r.*  <»  the  certificate  to  the  subcontractor, 
but  when  I  signed  the  general  certificate,  I  al- 
ways signed  it  'G.,  C.  &  S.  F.'  on  it.  The  re- 
ports now  shown  me  are  carbon  copies  of  soma 
reports  I  made^  and  one  is  shown  me  that  Mr. 
Heath  made." 

Mr.  Womack,  agent  of  the  Foster  Lumber 
Company,  on  page  67  of  the  statement  of 
facts,  testified: 

"There  might  hare  been  some  reports  signed 
by  some  iSanta  Fe  inspector  that  was  turned 
over  to  us  from  the  Kirby  Lumber  Company; 
I  don't  know.  I  never  saw  one  of  those  reports 
that  were  tamed  in." 

Mr.  Vj.  C.  Smith,  manager  of  the  Fostorla 
mill  for  the  Foster  Lomber  Company,  <m  page 
71  of  the  statement  of  facts,  testified: 

"In  February,  1913,  the  Foster  Lumber  Com- 
pany had  ties  on  the  right  of  way  ot  the  tram- 
road,  and  they  were  insi>ected'  somewhere  about 
the  15th  or  18th  of  February.  I  do  not  know 
whether  you  would  term  a  delivery  of  these  ties 
under  our  contract  with  the  Kirby  Lumber 
Comipany  when  they  were  inspected,  or  when 
they  were  loaded  up.  I  suppose  you  would 
term  it  a  delivery  on  inspection,  because  we 
would  get  onr  report  of  them  then.  We  got  a 
report  of  the  ties  each  month  as  they  were  in- 
spected. We  got  that  report  from  Mr.  Hamblen, 
cmd  we  would  get  a  oofy  from  fke  intpector." 

We  think  these  facts  quoted  abore,  both 
from  plalntlfTs  and  from  defendant's  wltr 
nesses,  fully  warrant  oar  statement  of  the 
case  complained  of  by  appellant's  counsel. 

We  have  carefully  considered  appellant's 
motion  for  a  rehearing  in  this  case.  There 
Is  nothing  new  presented  In  it,  nor  any  new 
authorities  cited,  and  we  see  no  reason  for 
changing  our  view,  as  expressed  tn  the  origi- 
nal optnlcm. 

Appellant's  motion  for  rehearing  is  there- 
fore overmled. 


BBPUBLIO  TBUST  CO.  v.  TA.XLOB.  * 

(No.  763&) 

(C!onrt  of  CXvil  Appeals  of  Texas.    Dallas.    Jan. 
15,  me.    On  Rehearing,  April  8,  1916.) 

1.  RXCKITKBS  ®=»1  —  ApPOISTMINT  —  AnCIL- 
I.AIiT  ReUEDT. 

The  appointment  of  receivers  is  an  ancO* 
iaiy  remedy  in  aid  of  the  principal  object  <A  a 
utigation  between  the  parties,  and  such  relief 
must  be  germane  to  the  principal  suit,  and  a 
suit  cannot  be  maintained  where  the  appoint- 
ment of  a  receiver  is  the  sole  primary  object 
thereof,  and  no  cause  of  action  or  ground  for 
equitable  relief  is  otherwise  stated. 

[EA.  Note. — For  other  cases,   see   Receivers^ 
Oent.  Dig.  |  1;  Dec.  Dig.  <S=>1.] 

2.  CUnpoBATiQNB  «=»9»(1)— Sdbsohftiok  to 
Stock  —  Validitt  —  Conbtittttzorai.  akb 
Statutobt  Provisions. 

Under  OMist.  art  12,  i  6,  declaring  that  no 
oorporatiMt  shall  issne  stock  except  for  money 
paid,  labor  done,  or  property  actually  received, 
and  Vernon's  Sayles*^  Ann.  Civ.  St  1914,  art 
114C,  providing  that  any  corporation  violating 
such  inhibition  shall,  upon  proof  thereof,  for- 
feit its  charter  and  all' rights  under  the  laws  of 
the  state,  a  subscription  to  the  capital  stock  of 
a  corporation  on  erftdit  accompanied  by  the 
simultaneous  iHuance  and  deliveacy  of  the  stock, 


4s»For  otker  eases  •••  same  topic  and  XST-NUMBBR  in  all  Key-Numbered  Dlsasts  and  Indexes 
•Application  tor  writ  of  error  pending  tn  Supreme    Ooart 
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WM  altogetber  void,  and  the  bwar  was  not  li- 
able Qpoa  his  notea  given  in  payment. 

[Ed.  Nate.— For  other  cases,  see  Coiyorations, 
Cent.  Dig.  S  444;   Dec.  Dig.  <8=>9g(l).] 

3.  Biixs    AND    Notes    «=>376  —  Kiqhts    of 

HOLOEB— IlXKOAL    CONSIDEBATION. 

Where  the  consideration  of  a  note  given 
by  a  purchaser  of  the  capital  stock  of  a  corpo- 
ration was  illegal  u^ider  the  congtitutioDal  and 
statutory  provisions  as  to  the  sale  of  capital 
stock  on  credit,  the  note  was  void  and  its  pay- 
ment conld  not  be  enforced,  even  in  the  hands 
of  an  innocent  porchaser. 

[EM.  Note.— For  other  oaaea,  see  Bills  and 
Notes,  Cant.  Dig.  it  871-981;  Dec.  Dig.  «=» 
875.] 

On  Rehearing. 

4.  OONTRACIS  «=»103— VlOIJkTION  QW  STATUTE 
— "Public  Policy 

When  an  act  is  prohibited  by  the  funda- 
mental law  or  by  statute  as  a  aieana  for  the 
protectiim  of  the  pcd^lic  from  fraud  in  contracts 
or  to  promote  such  object  cxf  public  policy,  all 
contracts  in  violation  thereof  are  void. 

[EM.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  H  468-476;   Dec.  Dig.  «=3l08.] 
6.  BlI.I.8    AWD    NoTBS    «=»875— Patmbnt    FOB 

GoBPOBATE  Stock- Validity-  o*  CONamu- 

TIONAJO   AND    STATCTOBT    PBOVIBIONB. 

Const,  art.  12,  |  6.  declares  that  no  cor- 
poration shall  Issue  stock  except  for  money  paid, 
labor  done,  or  property  actually  received,  and 
Vernon's  Sayles'^AMi.  Civ.  St.  1914,  art  1146, 
provides  that  any  corporation  violating  such 
provision  shall  forfeit  its  charter  and  all  rights, 
etc.,  under  the  laws  of  the  state.  Held,  that 
the  provisions  were  intended  to  protect  the  pub- 
lic froa  fKLOdolent  contracts  and  to  promote 
public  policy,  so  that  notes  given  for  capital 
stock  s(Md  and  delivered  on  credit  were  void  and 
nnenforceable,  even  in  the  hands  of  a  bona  fide 
holder  for  value. 

[Dd.  Note.— For  other  cases,  sea  Bills  and 
Notes,  Cent.  Dig.  tS  971-881 ;  Dec.  Dig.  *=» 
875.1 

Anneal  from  District  Coort,  DbUbb  Coqs- 
ty;  E.  B.  Hnse^  Jndge. 

Action  by  the  ilapidjUc  Trnat  0>iD|Huiy 
agBinst  H.  O.  Taylor,  with  anewer  asking  for 
amtolntment  of  a.  Eecriver.  Beesivar  ap- 
potntcd,  and  plaintiff  appeals.  Kereraed  and 
remanded. 

S.  P.  BngUsb  and  F.  W.  Wosencraft,  both 
of  Dallas,  for  appellant  H.  P.  Bdwaids  and 
Gockrell,  Oray  ft  McBrfde,  all  of  DaUas,  for 
appellee. 

RA80DBT,  J.  This  appeal  Is  prosecnted 
from  an  Interlocutory  order  of  the  trial  Judge 
appointing  a  receiver  for  the  affairs  of  ap- 
pellant The  substance  ot  the  facts  neces- 
sary to  a  disposition  of  the  appeal  are 
practtcidly  undtopnted,  and  are  as  foUows: 

Appdlant^  Bcpubllo  Trust  Company,  as  we 
gatber  from  the  ideadlngB,  is  a  prlvat»  cor- 
jfonMoa  incorpoi;ated  under  the  laws  of  the 
state  of  Arizona,  with  a  permit  firooa  the 
state  of  Texas  to  transact  its  business  there- 
in, althoBgji  we  do  not  find  such  facta  other- 
wise esUbllsbed.  On  July  25,  1912,  appel- 
lee, H.  O.  Taylor,  as  the  result  of  negotia- 
tions with  J.  O.  Everett,  the  agent  of  appel- 
lant, signed  the  foUowiag  contract: 


"This  is  to  certify  that  I  hereby  purchase 
333V^  shares  of  the  capital  stock  of  the  Bepub- 
lic  Trust  Company,  for  which  I  agree  to  pay 
five  thousand- and  no/100  dollars. 

"I  further  agree  that  no  statement,  represen- 
tation, or  agreement  or  warranty  made  to  me 
by  the  person  taking  this  subscription  shall  in 
any  way  operate  to  cancel  or  annul  this  con- 
tract, unless  the  same  be  reduced  to  writing 
and  filled  in  on  the  following  line.  This  con- 
tract is  subject  to  Ass't  Director  contract  Also 
a  privilege  of  renewal  for  6  to  12  months  lon- 
ger is  allowed  on  notes. 

"I  hereby  constitute  and  appoint  C  L.  Wake- 
field, of  Dallas,  Texas,  my  true  and  lawful  at- 
torney to  represent  me  and  vote  my  proxy,  and 
I  hereby  ratify  and  confirm  the  acts  of  my  said 
attorney  until  hereafter  annulled  by  me  in  writ- 
ing. Gniis  proxy  is  revocable  at  my  pleasure. 
It  is  agreed  and  understood  that  25  per  cent,  of 
the  sale  price  of  the  stock  of  said  company  is  to 
be  expended  for  organization  and  promotion  ex- 
penses. 

"Dated  this  26th  day  nl  July,  A.  D.  1912." 

Simultaneously  with  the  execution  of  the 
foregoing  contract  appellee  also  executed  and 
delivered  the  following  note  aad  collateral 
agreement: 

"On  December  90,  l»i2,  without  fraoe,  after 
date,  for  valve  reoetved,  I,  we,  .or  either  of  us, 
promise  to  pay  to  the  order  of  A.  Silver  &  Co. 
thirty-seven  hundred  and  fifty  and  no/100  dol- 
lars, at  the  office  of  said  company  in  Dallas, 
Texas,  with  bitcfest  at  the  rate  of  6  per  cent. 
per  annum  from  date  until  paid,  and  in  the  event 
default  is  made  in  the  payment  of  this  note  at 
maturity  and  it  is  placed  in  the  hands  of  an  at- 
torney for  collection  or  suit  is  brought  on  same, 
then  an  additional  amount  of  10  per  cent  on 
die  principal  and  interest  of  this  note  shall  be 
added  to  the  same  as  collection  fees.  The 
drawers  and  indorsers  severally  waive  present- 
ment for  payment,  protest,  and  nonpayment  on 
this  note.    H.  O.  Taylor." 

"As  collateral  security  for  the  foregoing  note, 
and  other  notes,  if  any,  this  day  given  for  the 
stock  hereinafter  named,  I  have  delivered  to 
the  R^nbllc  Trust  Company  the  followinK  se- 
enritics:  38314  shATM  ot  the  Republic  Trust 
Ccxnpany.  In  case  of  default  in  the  payment 
of  any  of  the  foregoing  and  above-described  notes 
at  maturity,  I,  we,  or  either  of  us  authorize  the 
holder  ot  said  note  to  sell  said  securities,  with 
or  without  notice,  at  public  or  private  sale,  at 
the  option  of  the  holder,  applying  the  proceeds 
to  the  payment  of  the  above  note,  including  in- 
terest and  attorney's  fees,  and  the  surplus,  if 
any,  remaining  thereaifter  to  bepaid  to  the  mak- 
er hereof  on  demand.     H.  O.  Taylor." 

Simultaneoualy  also  with  the  foregoing 
appellee  executed  and  delivered  to  appellant's 
said  agent  another  note  for  $1,250,  payable 
to  the  same  parties,  and  maturing  evenly 
with  the  first  note.  Both  notes  while  payable 
to  A.  Silvers  ft  Co.,  were  taken  for  the  bene- 
fit and  use  of  appellant,  and  represented  the 
sale  price  of  the  833%  shares  of  stock  de- 
scribed In  the  foregoing  transactions.  Ever- 
eM,  acting  as  agent  for  appellant,  negotiated 
the  $1,250  note  with  a  hank  at  Edna,  T«x. 
The  bank  acquired  the  note  before  maturity 
for  valuer  So  the  matter  stood  oniil  October 
15,  1915,  at  which  time  appeUant  commeao- 
ed  the  Instant  suit  on  the  13,750  note  and  col- 
lateral agreement,  alleging  that  appellant  ac- 
quired the.  note  before  maturity  for  valuer 
Judgment  was  sought  for  the  amount  of  the 
note,  interest,  attomey's  t«^  a.  fktr^losora 
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of  tbe  lien  upon  tbe  collateral  secnilty,  and 
sale  thereof  under  order  of  the  court.  Ap- 
pellee by  his  answer  admitted  the  execution 
of  the  note  sued  on,  but  denied  liability  on 
tbe  ground  that  it  was  void  because  unlaw- 
fully given  In  payment  of  stock  in  appellant 
corporation  sold  and  Issued  to  bim  on  credit 
and  because  obtained  by  fraud.  By  appro- 
priate plea  In  reconvention  appellee  also 
sought  affirmative  relief  against  the  $1,2j0 
note,  alleging  it  also  to  be  subject  to  same 
defenses  urged  against  the  $3,750  note.  Sub- 
sequently by  amended  answer  he  alleged  the 
appellant  to  be  Insolvent  or  in  imminent  dan- 
ger thereof,  and  sought  the  appointment  of  a 
receiver  pendente  lite.  We  have  said  that 
receiver  was  appointed.  In  addition  to  the 
facts  recited  the  court  also  found  as  a  fact 
that  appellant's  agent  induced  aiq>^ee  to 
sign  said  two  notes  by  certain  false  promises 
and  representations;  also  that  appellant 
waB  Insolvent  or  in  imminent  danger  thereof. 
Such  findings  are  challenged  as  being  without 
support  in  the  evidence^  The  disposition  of 
the  appeal  from  our  view  of  the  issues  does 
not  depend  upon  the  facts  so  found,  and  for 
that  reason  it  is  not  necessary  to  determine 
whether  the  findings  are  or  are  not  sus- 
tained by  the  evidence,  and  as  a  consequence 
we  express  no  opinion  in  that  resi>ect. 

The  controlling  issue  on  appeal,  presented 
in  various  forms,  is  the  right  of  the  district 
Judge  to  appoint  a  receiver.  We  will  discuss 
the  issue  without  reference  to  the  manner  in 
whicli  it  is  presented  in  the  briefs. 

[1]  It  is  first  contended,  stating  the  propo- 
sition in  our  own  language,  that  the  right  of 
a  court  to  appoint  a  receiver  of  a  corporation 
is  not  a  cause  of  action  per  se,  but  only 
a  remedy  ancillary  to  a  cause  of  action,  "a 
preliminary  protective  measure,  by  which 
property  is  impounded  and  held  by  the  court 
until  the  cause  of  action"  is  JudlclBlly  de- 
termined.   The  general  rule  is  stated  thus : 

"It  is  well  settled  as  a  general  rule  that  the 
appointment  of  receivers  u  an  ancillary  rem- 
edy in  aid  of  the  jirimary  object  of  a  litigation 
between  the  parties,  and  such  relief  must  be 
germane  to  the  principal  suit;  and  a  suit  can- 
not be  maintained  under  this  general  rule  where 
the  appointment  of  a  receiver  is  the  sole  primary 
object  of  the  suit,  and  no  cause  of  action  or 
ground  for  equitable  relief  otherwise  is  stated." 
34  Cyc.  30. 

The  rule  as  stated  bas  been  affirmed  in  a 
number  of  cases  by  our  appellate  courts. 
ISspuella  Land  &  Cattle  Co.  ▼.  Blndle,  6  Tex. 
av.  App.  21,  23  S.  W.  819;  New  Birming- 
ham I.  &  L.  Oo.  V.  Blevens,  12  Tex.  Civ.  App. 
410,  84  S.  W.  8SS;  People's  Inv.  Ca  v.  Craw- 
ford, 46  S.  W.  788;  Farwell  v.  Babcodi,  27 
Tex.  av.  App.  162,  65  S.  W.  509;  Hermann  v. 
Thomas,  143  8.  W.  196. 

[2]  The  rule  stated  is  of  moment  in  the 
Instant  case  under  the  further  proposition  by 
appellant,  stated  again  in  our  own  language, 
that  appellee  Is  not  liable  upon  either  of  the 
notes  sued  on,  for  the  reason  that  the  same 
were  executed  and  delivered  In  payment  for 


the  capital  stock  of  the  appellant  In  viola- 
tion of  article  12,  |  6,  of  the  Oonstitatian 
which  declares  that  "no  corporation  shall  is- 
sue stock  or  bonds  except  for  money  paid, 
labor  done  or  property  actually  received," 
and  in  violation  of  article  1146,  K.  S.  1911,- 
which  is  interpretive  of  the  omistitutioDal 
provision.  In  connection  with  the  proposi- 
tion thus  asserted  appellee  pleaded  that  both 
notes  were  given  in  payment  of  the  stock  of 
appellant,  and  that  he  was  not  liable  tliere- 
on  for  the  constitutional  and  statutory  rea- 
sons stated  unless  the  purchase  by  said  bank 
of  the  $1,250  note  before  maturi^  for  value 
would  make  him  liable  to  that  extent.  The 
first  inquiry  then  is:  Does  It  appear  from 
the  record  that  both  notes  In  controversy 
were  given  in  payment  of  the  cairital  stod^ 
of  appellant?  We  conclude  it  does.  The  only 
facts  on  that  issue  before  us,  and  they  are 
undisputed,  is  the  contract  to  purchase  the 
notes  and  the  agreement  pledging  the  stock 
as  collateral  security  for  payment  of  the 
notes.  These  are  simile  matters,  and,  stand- 
ing alone,  estaMish,  In  our  opinion,  a  cmn- 
pleted  sale  on  credit  of  the  capital  stock  of 
the  company.  While  the  sale  of  the  stocj^ 
could  have  been  ccHnpleted  without  entering 
into  tie  contract  which  we  have  copied  in 
this  opinion,  it  appears  therefrom  that  it  was 
intended  to  serve  purposes  other  than  the 
mere  a<^nowledgm«it  of  appellee  that  he 
had  purchased  stock.  It  pro\-ides  against 
canceling  or  annulling  the  purchase  because 
of  statements,  representations,  or  agreements 
made  by  or  with  the  selling  agent  aliunde 
tbe  contract  It  also  serves  tbe  purpose  of 
appointing  G.  L.  Wakefield  appellee's  attor- 
ney in  fact  to  represent  him  and  vote  his 
stock  at  stockholders'  meetings.  Incidentally 
it  may  be  said  that.  If  the  stock  bad  not  ac- 
tually be«i  issued  and  sold,  it  coald  not  have 
been  voted.  As  security  for  the  notes  so 
given  in  iMyment  of  the  capital  stock  the 
parties  to  the  transaction  recite  that  appel- 
lee has  delivered  to  appellant  the  identical 
stock  so  purchased.  There  could  not  have 
been  a  delivery  of  tbe  stock  back  to  appel- 
lant without  on  issuance  of  the  same.  Far- 
ther, it  is  agreed  that,  if  appellee  fails  to 
jmy  tbe  notes,  tbe  stodc  shall  be  sold,  and 
tbe  proceeds  applied  to  tbe  payment  of  the 
notes;  any  suiplns  remaining  to  be  paid  to 
a]H>ellee.  Such  proceedings  could  not  be  had 
in  the  absence  of  ownership^  Accordingly, 
In  view  of  the  provisions  of  tbe  contract, 
notes,  etc.,  and  the  deductions  to  be  made 
therefrom,  and  in  tbe  al)aence  of  any  other 
fbcts  disclosing  a  dltterent  intention  than 
that  to  be  deduced  from  such  several  mat- 
ters, no  other  conclusion  can  be  reached  than 
that  the  stock  was  Issued  and  dellveied  to 
appellee,  constructively  perhaps,  but  ddlv- 
ered  nevertheless,  and  in  turn  redelivered  to 
appellee  as  collateral  security  for  the  notes 
given  in  iwyment  therefor.  Being  a  sale 
and  delivery  and  consequent  issuance  of  tbe 
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caidtal  Bto(A  of  appeUant  on  eredlt,  the  at 
tire  transaction  was  TOld,  because  In  vlola- 
tioQ  of  tbe  constitutional  and  statutocy  In- 
blbltlons  quoted.  It  bas  been  so  held.  San 
Antonio  Irrigati(Mi  Ob.  v.  Deutsdimann,  102 
Tex. '201,  105  e.  W.  48«,  U4  S.  W.  1174; 
McCartby  r.  Tex.  Loan  ft  GKiaranty  Co.,  142 
S.  W.  96 ;  E^rmers'  &  Mercbants'  State  Bank 
V.  Falvey,  175  S.  W.  833 ;  Stuidevant .  t. 
Palvey,  176  S.  W.  908.  The  reasons  for  hold- 
ing snch  contracts  void  hare  been  stated  so 
often  we  deem  It  unnecessary  to  reiterate 
same  here.  The  reasons  are,  however,  well 
settled  In  McCarthy  v.  Tex.  Loan  &  Guaran- 
ty Co.,  supra. 

We  do  not  understand  that  counsel  for  ap- 
pellee denies  the  correctness  of  the  rule  stat- 
ed In  the  cited  cases,  but  that  he  does  coo- 
tend  that  the  holdings  in  the  cases  we  have 
cited  were  based  on  facts  unlike  those  shown 
in  the  instant  case,  and  cites  as  cases  pre- 
senting facts  similar  to  those  in  the  Instant 
case  Cope  v.  PltZM-,  166  S.  W.  447,  and  the 
two  FalTey  CSases,  supra.  An  examination  of 
the  cases  relied  on  by  counsel  will  disclose 
a  wide  dlsslniUanty  In  the  facts  in  those 
cases  with  the  fitcts  In  the  Instant  case.  In 
Cope  V.  Pltzer,  supra,  It  appears  that  the 
company  delivered  no  8to<dE  actually  or  conr 
Btructlvely,  made  no  attempt  to  pledge,  nor 
provided  for  voting  the  stock,  and  demanded 
payment  of  the  notes  of  the  subscriber  be- 
fore issuing  the  stock.  In  the  first  Falvey 
Case,  where  the  contract  was  quite  similar 
to  the  one  In  the  Instant  case,  the  court  bas- 
ed its  holding  that  the  sale  was  not  on  credit 
upon  facts  aliunde  the  contracts,  notee,  etc., 
and  say  in  that  respect,  "if  we  had  no  evi- 
dence before  us  other  than  the  note  and  the 
certificate  of  stodc,  we  might  be  constrained 
to  hold  that  it  did,"  constitute  a  'sale  on 
credit  The  second  Falvey  Oase  was  per- 
haps erroneously  cited,  since  it  sustains  the 
general  rule  stated  in  this  opinion.  It  ap- 
pearing, then,  that  there  was  a  sale  of  the 
capital  stock'  of  appellant  on  credit,  accom- 
panied by  simultaneous  issuance  and  deliv- 
ery of  same  it  follows  that  the  entire  trans- 
action was  v(4d,  and  that  app^ee  was  liable 
upon  neither  note,  and  being  liable  upon  nei- 
ther could  not  use  his  supposed  liability  as 
maker  of  the  $1,260  note  as  basis  for  his  ap- 
plication for  the  appointment  of  a  receiver. 

[I]  It  Is,  however,  urged  that  aiq;>eUee  was 
liable  upon  the  $1,250  note,  for  the  reason 
that  the  bank  acquired  same  before  maturity 
for  value.  The  manner  of  acquiring  the  note 
does  not  change  the  rule,  since,  the  consider- 
ation of  the  note  being  illegal,  it  is  void,  and 
Its  payment  cannot  be  enforced  even  in  the 
hands  of  an  innocent  purdiaser  for  value. 
SeellgBon  v.  Lewis,  65  Tex.  216,  57  Am.  Rep. 
603;  Wegner  v.  Blerlng,  65  Tex.  610;  Davis 
V.  Slttig,  66  Ter.  498;  Carriage  Oo.  v.  Hatch, 
19  Tex.  av.  App.  120.  47  S.  W.  288;  Mason 
T.  Bank,  166  S.  W.  366. 

For  the  reasons  stated,  the  Judgment  of 


tbe  court  below  Is  reveisMi  a^d  tbR  cause  re- 
manded for  further  proceedings  not  inoon- 
slstent  with  the  views  exs>ressed  herein. 
Reversed  and  remanded. 

On  Behearlng. 

It  Is  earnestly  and  tibly  argued  by  counsel 
for  ai>pellee  that  we  erred,  among  other 
things,  in  ruling  that  appellee  was  not  liable 
on  the  $1,260  note  ot  which  the  bank  at  Edna 
was  alleged  to  be  a  bona  fide  holder  for  value. 
The  conclusion  reached  upon  consideration  of 
the  case  was  that  the  sale  of  stock  on  a  cred- 
it was  void,  and,  being  v(4d,  the  fact  that 
the  contract  evidencing  the  iUegal  act  was  a 
promissory  note  in  the  hands  of  a  bona  fide 
holder  for  value  could  Impart  no  legality  to 
the  void  traasacUcm.  In  our  opinion,  we 
stated  the  rule  only,  and  did  not  attempt  to 
discuss  the  fundamental  and  underlying  prin- 
ciples from  which  the  rule  was  evolved.  We 
will  now  briefly  do  so.  The  constitutional 
provision,  popularly  known  as  the  stock  and 
bond  law,  declares  that  "no  corporation  shall 
issue  stock  or  bonds  except  for  money  paid, 
labor  done  or  property  actually  received." 
Article  12,  I  6,  Const  In  furtherance  o£  the 
constitutional  provisicxi,  the  Legislature  en- 
acted that  any  corporation,  foreign  or  domes- 
tic, that  violated  the  constitutional  inhibi- 
tion should,  upon  proof  thereof  In  a  court  of 
competent  Jurisdiction,  forfeit  its  charter, 
permit,  or  license  as  the  case  may  be,  as  well 
as  all  rights  and  franchises  conferred  or  per- 
mitted by  the  laws  of  the  state.  Article  1146, 
Vernon's  Sayles'  Stats.  Thus  the  issuance  of 
corporate  stock  save  as  directed  is  declared 
illegal,  and  hence  void,  and  the  offending  cor- 
poration Is  denied  further  right  to  transact 
business  In  the  state,  and  all  rights  and 
franchises  acquired  under  its  permit  forfeit- 
ed. Such  laws  are  not  uncommon,  and  well- 
settled  rules  of  constructlOTi  have  followed 
their  enactment. 

[4]  One  of  the  rules  is  that  when  an  act 
has  been  prohibited  by  the  fundamental  law 
or  by  statute,  it  is  material  to  ascertain  what 
the  Legislature  had  In  view  when  the  law 
was  enacted,  whether  the  collection  of  rev- 
enue or  the  protection  of  the  public  from 
fraud  in  contracts  or  the  pr(Mnotion  of  some 
object  of  public  policy.  If  for  the  latter  two 
purposes,  all  contracts  in  violation  of  the 
statute,  whatever  character  they  may  as- 
sume, are  void.  And  In  seeking  the  meaning 
of  the  lawgiver  it  is  also  material  to  Inquire 
whether  the  penalty  Is  imposed  once  for  aU  on 
infraction  of  the  statute,  or  whether  it  Is  a  re- 
curring penalty  repeated  as  oft«i  as  the 
statute  is  violated.  If  a  recurring  penalty, 
the  intention  of  the  lawgiver  was  to  prohibit 
the  doing  of  the  thing  denounced,  and  its  ac- 
complishment In  any  manner  is  void.  B«i}. 
Sales  (Bennett  1890),  |  638. 

[f]  The  foregoing  la  nearly  literally  the 
text  which  we  have  cited,  and  presents  quite 
clearly  the  correct  rule  for  determining  the 
Issues  In  the  Instant  case.    The  first  inquiry 
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ttlen  Ur  'VtUt  fHe  pvrpoM  of  the  law  to  ndse 
revenue' ot  to  protect  thepmbnc  from  fraudu- 
lent eotttlNiots  or  tUe  ptomotlon  of  sotne  ob- 
ject of  public  policy?'  Cleany  the  purpose 
was  not  revenue,  since  no  revenue  results 
from  the  ImpositloD  of  foiffeiture.  That  the 
other  two  objects  wietre  the  purpose  toqght 
we  think  quite  bb  clear.  The  public  policy 
sought  to  be  promoted  was  the  protection  of 
the  citizens  of  the  state  against  the  Issue  and 
sale  of  stock  in  private  corporations,  save 
for  money  paid,  labor  done,  or  property  ac- 
tually received,  and  the  purpose  thereby  at- 
tained, as  said  In  McCarthy  v.  Texas  Loan 
Co.,  142  S.  W.  96,  was  to  protect  creditors  and 
IM%vent  irreqponaible  persons  from  creating 
corporations  of  unlimited  capital  stock  with- 
out assets  of  substantial  value,  and  to  insure 
to  corporate  investors  the  right,  which  they 
have  to  assume  that  the  corporation's  actual 
capital,  in  money  or  money's  worth,  is  equal 
to  the  capital  stock  which  it  purports  to  have. 
It  b^ng  then  the  purpose  of  the  law  to  pro- 
tect the  citisens  of  the  state  against  the  re- 
sults of  unlimited  issue  of  stock  in  corp<»»- 
tions  and  consequent  financial  loss,  the  doing 
of  die  prohibited  act,  however  accomplished, 
is  void.  Broadly  speaking,  any  contract 
founded  upon  an  act  which  is  forbidden  by 
the  Constitution  or  statutes  of  the  lawmaking 
power,  or  which  cannot  be  enforced  because 
in  violation  of  the  Constitution  or  statute,  is 
void,  and  cannot  be  enfwced.  It  was  said  in 
Deutscbmann's  Case,  cited  in  our  original 
opinion,  that: 

Such  a  contract  was  "idalnly  and  unquestion- 
ably in  violation  of  the  Constitution  of  the 
state,  and,  boine  in  violation  of  the  Constitu- 
tion, that  agrwment  •  •  •  was  void,"  and 
"cannot  (rfve  a  right  of  action  for  dnma^es  or 
for  any  other  relief  in  the  courts  of  this  state." 

In  consonance  with  the  declaration  of  our 
Supreme  Court  Just  quoted  it  is  said: 

"The  general  rule  Is  that  any  act  which  is 
forbidden  either  by  the  cwnmon  or  statutoiy 
law,  nhetber  it  is  malum  in  se  or  merely  malum 
prohibitum,  whether  indictable  or  only  subject 
to  a  penalty  or  forfeiture  or  however  otherwise 
prohibited  by  statute  or  the  common  law,  can- 
not be  the  foundation  of  a  valid  contract.  A 
fortiori  the  agreement  is  illegal  and  unenforce- 
able if  it  contravenes  the  Constitution.  Ac- 
cordinuly  a  promissory  note  the  consideration 
whereof  is  bills  of  credit,  issued  in  contraven- 
tion of  a  constitutional  prohibition,  is  void." 
3  R,  C.  L.  051. 

By  the  same  authority  (and  by  all  author^ 
Ity  we  have  examined)  it  Is  declared: 

"The  protection  which  the  law  extends  to  an 
innocent  bolder  who  for  value  in  the  nsual 
course  of  trade  has  received  negotiable  paper 
is  of  DO  avail  when  the  statute  in  terms,  or  by 
unavoidable  impUcatiaa,  has  pronounced  the  in- 
strument absolutely  void."  3  R.  C.  L.  1017; 
1  Dan.  NeK.  Ins.  8  197 ;  Thompson  v.  Samuels 
fSup.)  14  S.  W.  143;  Oilder  v.  Heame,  79 
Tex.  120,  14  S.  W.  1031;  State  Bank  of  Chi- 
cago V.  HoUand,  103  Tex.  206,  126  S.  W.  664. 

While  our  C(xistitat]on  and  ttM  sfiatutes  do 
not  enact  ta  eizpress  terms  that  a  negotiable 
promissory  note  given  in  payioent  of  stock 
or  in  evidence  of  the  void  transaction  shall 


be  void,  yet  that  the  acta-  do  ae  by  lauiTOldA- 
ble  and  necessary  implication  seems  beyond 
Intelligent  eontroveray.  Can  it  be  logically 
argued  that,  when  tke  Mndcmcntal  law  de- 
clares a  given  act  shall  be  told,  by  conceal- 
ing It  in  legal  tonn  It  taMes  en  legality?  We 
think  not  If  the  sale  of  the  stock  was  evi- 
denced by  a  contract  reciting  the  true  con- 
sideration, none  would  deny  that  the  same 
would  be  void  ab  initio.  Then  by  mere 
change  of  the  evidence  of  the  unlawful  trans- 
action it  surely  caimot  be  made  other  than 
what  it  was  from  its  inception.  Such  a  con- 
straction  would  at  one  stroke  hold  as  vain 
and  useless  the  clear  intention  and  purixxse 
of  the  Legislatare,  and  declare  as  abanrd 
an  act  Intended  as  the  climax  of  a  much<- 
discussed  question  of  public  policy,  pai'ticu- 
larly  when  it  is  considered  that  under  estab- 
lished commercial  usages  the  sale  of  corpo- 
rate stock  would  rarely,  if  ever,  be  evidenc- 
ed save  by  negotiable  promissory  notes. 

Appellee  relies  upon  the  case  of  State 
Bank  of  Chicago  v.  HoUand,  supra,  as  sus- 
taining his  claim  that  the  note  is  not  void. 
The  effect  ot  the  holding  in  that  case  is  to 
declare  that  the  statutory  provisions  which 
bar  foreign  corporations  from  the  courts  ot 
our  state  untU  they  have  a  permit  to  trans- 
act business  in  the  state  does  not  render 
void  an  otherwise  good  coosiderutlon  of  a 
promissory  note,  and  by  analogy  that  anoth- 
er corporation,  which  Is  entitled  to  sue  in 
our  courts,  which  acquires  such  note,  may 
maintain  suit  thereon.  The  decision  in  that 
case  is  determined,  when  carefully  consid- 
ered, by  the  rules  announced  by  Mr.  Benja- 
min, since  the  act  there  construed,  while  in 
some  respects  regulatory,  Is  clearly  a  reve- 
nue or  tax  measure,  as  distiuguished  from 
acts  to  -prevent  fraud  in  contracts  or  in  fur- 
therance of  the  public  policy  of  the  state. 

While  the  case  presents  some  diificultlca, 
we  conclude  our  orlgiual  conclusion  should 
stand  as  our  judgment  in  the  case. 

Accordingly  the  motion  for  a  rehearing  Is 
overruled. 


COMMONWEAI/TH  BONDING  &  CASUAIr 
TX  INS.  CO.  V.  HOIvLIFIELD.    (No.  904.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarillo, 

Jan.  19,  1916.    Reliearing  Denied 

March  15,  181&) 

COBPOBATIONa    4=390(1)— OOKFORATS    STOCK— 
FUBCHABB   PBIOK. 

Where  plaintiff  entered  into  an  agreement 
to  buy  the  stock  of  a  corporation  to  be  organis- 
ed with  a  capital  and  surplus,  and  to  pay  the 
purchase  price  in  money  or  in  satisfactory  se- 
curities, and  plaintiff  gave  notes  for  the  pur^ 
chase  money,  wbich  notes  were  renewed  and  the 
amounts  varied,  held  that,  the  stock  issued  for 
the  notes  being  void  because  being  issued  in  vio- 
lation of  Const,  art.  12,  i  6,  prohibiting  the  issu- 
ance of  corporate  stock  for  notes,  the  notes 
should  be  canceled. 

[Kd.  Note.^For  other  cases,  see  C«rporatlon% 
Ceut  Dig:  (  444;    Dec  Dig.  <»s>98(l>.J 

Huff,  C.  J.,  dissentiiig. 


£=9For  otber  casai  see  Bams  topic  and  KEY-NUMBER  la  all  Ksy-Numbered  Digest*  and  Indexes 
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Avptml  from  Dbrtaiot  Osnit,  HftH  OBuaty; 
J.  A.  KabecB,  Judga 

Action  bj  I.  P.  HolUfleld  agalnat  the  Cftin- 
moaweclth  BondliiK  &  Casoalty  Insoranee 
Oomjmny.  From  a  Indgmeat  for  pkubttUft  de- 
Cendant  appeals.    AflBrmed. 

Speer  &  Brown,  of  Ft  Wortb,  and  Ptesaer, 
Thome  A  HamlttOD,  of  Memphis,  for  appel- 
lant.   Moas  ft  Leak,  of  MempUa,  for  appellee. 

HALL,  J.  This  was  an  action  by  appel- 
lee, HolUfleld,  a«alnst  the  appellant  company, 
to  recover  certain  money  paid  and  to  cancel 
three  promlsaory  notes  In  the  sum  of  $562.CiO 
each,  executed  by  HolUfleld,  In  favor  of  the 
defendant  company.  Appellee  also  prayed  for 
the  cancellation  of  a  certain  deed  of  trust, 
given  by  him  to  secure  the  notes.  He  alleges 
that  the  payment  of  the  money  and  the  exe- 
ention  of  the  Aotes  were  induced  by  fiaudu- 
teit  repreeentatlMiB,  and  that  the  only  con- 
sideration moving  to  him  therefor  was  the 
Issuance  of  a  certain  stock  certiflcate,  in  vio- 
lation of  article  12,  {  6,  of  the  Constitution 
of  the  state.  Briefly  stated,  this  Is  the  his- 
tory of  the  transaction:  September  29,  1910, 
appellee  executed  a  subscription  contract, 
which  is  (IS  follows : 

"Ommmar.wUb  Bonding;  &  Accident  I^waranca 

Company. 

"Capital  $10.00       Sarplua  $80.00. 

"Subscription  to  Capital  Stock. 

"No.  968. 

"Whereas,  Stuart,  Harkrider  &  Co.  of  Fort 
Worth,  Tezas,  are  promoting  the  ocganination  of 
a  caaualty,  bonding  and  accident  insurance  com- 
paoy,  to  be  incorporated  in  pursuance  of  the 
laws  of  the  state  of  Texas,  under  the  name  of 
Commonwealth  Bonding  dc  Accident  Insurance 
CompAay,  with  an  authorized  capital  stock  of 
three  hundred  thousand  doUars,  and  a  {taid  up 
capital  of  at  least  two  hundred  thousand  dollars, 
paid  up  and  free  from  orsanixation  expanses,  all 
m  accotdance  with  a  printed  prospeotos  issued 
by  them  and  delivered  tq  fue. 

"And,  whereas,  by  their  acceptance  of  this  sub- 
scription said  Stuart,  Harkrider  &  Co.  agree  to 
endeavor  with  aU  reasonable  diUgence  to  aooom- 
plish  on  or  before  December  31,  1910,  the  or- 
ganization of  said  corporation  with  capital  stock 
fully  paid  as  aforesaid,  they  to  defray  all  ex- 
penses of  organisation  and  [oeorparatioo. 

"Now,  therefore,  I  do  hereby  subsoribe  for 
62V)  one-tenth  shares  of  the  par  value  of  ten 
dollars  each,  of  the  capital  stock  of  said  Com- 
monwealth Bonding  &  Accident  Insurance  Com- 
pany, and  agree  with  said  company  and  with 
the  said  Sttmrt,  Harkrider  &  Co.  to  nay  therefor 
the  gum  of  $2,500.00  as  follows:  The  sum  of 
$2,187.50  I  agree  to  pay  in  money  or  securities 
satisfaetory  to  the  Insurance  Department,  with 
six  per  oent,  interest,  >to  said  Gommanwealth 
Bonding  A  Accident  Insurance  Company,  or  its 
trustees  (which  goes  to  capital  stock  and  sur- 
plus), at  any  time  after  September  1,  1910,  im- 
mediately Wion  receipt  of  notice  from  said 
Stuart,  Harkrider  &  Co.,  that  its  capital  stock 
has  been  subscribed  in  good  faith  in  amounts 
and  at  rates  netting  the  company  at  least  two 
hmtdred  thowsnmd  doUais  of  capital  in  the  aggre- 

fte  when  paid.  The  remaining  sum  of  ^12.50 
igree  to  pay,  and  do  pay  concurrently  with  this 
subscription,  to  the  said  Stuart,  Harkrider  tc 
Cc  in  consideration  of  their  agreement  here- 
inbefore recited,  and  In  lieu  of  any  further  or 
other  contribution  to  expenses  of  organization 
and  incorporating  said  company, 
"Sh>  eonoitloM,  tepreseMBKioa*'  er  ■  agieenwta 


otber  than  those  printed  heeeih  dudl  be  binding 
on  Stuart,  Harkrider  ft  Co.,  or  the.  Common- 
wealth Bonding  ft  Accident  Insurance  Company. 
"Witness  my  hand,  tiiis  the  St9th  day  of  Sep- 
tember, 1910. 

"I.  P.  HoUfield  (name  of  sniweriber) 

"Memphis,  Texas  (Post  office  address) 
"Merchant  and  Ranchoian  (Occupation).     . 
"Witness:    R.  H.  Bristol." 

This  subscription  contract  was  at  once  de- 
Uvered  to  Stuart,  Harkrider  &  Co.,  a  partner- 
ship, which  was  afterwards  Incorporated  and 
known  as  the  Organization  Company.  There- 
after, on  December  1,  1910,  upon  the  promise 
that  stock  would  be  issued  to  him  as  soon  as 
the  defendant  company  was  organized,  appel- 
lee executed  and  deUvered  to  the  Organiza- 
tion Company  four  notes,  payable  to  said 
company,  and  also  a  deed  of  trust  conveying 
certain  lands  as  security  for  said  notes.  The 
first  of  these  notes  was  In  the  sum  of  $687.50 ; 
the  other  three  were  in  the  sum  of  $500  each. 
Prior  to  December  1,  1912,  the  first  note  was 
paid  by  appellee,  and  on  that  date  he  renew- 
ed the  remaining  three  notes,  Including  some 
unpaid  interest  which  had  accrued  thereon  In 
the  face  of  the  renewals.-  The  new  notes  ag- 
gregated $562.50  each.  On  the  same  day  he 
executed  a  second  deed  of  trust  to  secure  the 
payment  of  the  renewal  notes.  Twenty  days 
thereafter  the  deed  of  trust  securing  the  orig- 
inal notes  was  released  by  appellant. 

Appellee  alleged  that  it  was  fraudulently 
represented  to  blm  by  the  promoters,  as  an 
inducement  to  secure  his  subscription  to  the 
stock,  that  appellant  company,  when  organ- 
ized, would  lend  him  money ;  tliat  tbe  repre- 
sentations were  reUed  On,  were  untrue,  etc 
Among  other  things,  appellant  company  al- 
leged that  it  was  incorporated  under  the  laws 
of  Arizona,  where  there  was  neither  statute, 
ccmstltutional  provision,  n(MP  rule  of  law  pro- 
hibiting the  execution  and  delivery  of  notes 
In  payment  for  certificates  ot  stock ;  that  in 
such  case  the  laws  of  Texas,  forbidding  the 
payment  for  stock  with  negotlatde  notes,  Is 
In  violation  of  the  Constitution  of  the  United 
States. 

The  case  was  tried  before  the  court  with- 
out a  Jury  and  resulted  In  a  judgment  in  fa- 
vor of  plaintlfl',  canceling  the  three  notes  and 
deed  of  trust,  but  denying  plaintiff  a  judg- 
ment for  the  money  already  paid.  In  the 
findings  of  fact  and  conclusions  of  law,  the 
trial  judge  states  that  the  defendant  corpo- 
ration was  chartered  under  the  laws  of  Ari- 
zona In  March,  1911,  and  was  granted  a  per- 
mit to  do  bustness  In  Texas,  in  June  of  the 
same  year ;  that  upon  solicitation  -of  R.  T. 
Stuart,  and  because  of  promises  made  by  him 
that  the  0(»npany,  when  organized,  wouM 
lend  plaintiff  money,  plaintiff  subscribed'  for 
62%  shares  of  ite  capital  Stock ;  that  Stuart 
and  one  Harkrider  composed  a  partnership 
known  as  the  Organisatlaa  Cmnpany,  whidi 
promoted  tbe  defendant  company;  that,  in 
accordance  wltih  the  subscription  contract, 
the  Organisation  Company  took  plalnftiff's 
notes  for  $2,187.00,  in  paymoit  toe  tke  «2)4 
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shares  of  stock  to  be  issued  by  tbe  defendant 
company ;  that  after  the  defendant  company 
had  obtained  a  permit  to  do  business  in  Tex- 
as, and  plaintiff  had  paid  $687.50  on  Ills  sub- 
scription, the  promoting  company  released 
the  deed  of  trust  and  the  defendant  company 
took  from  plaintiff  three  notes  for  $562.60 
each,  the  renewals  of  which  are  sought  to  be 
canceled,  together  with  tbe  deed  of  trust 
securing  the  same ;  and  that  said  notes  were 
taken  in  payment  of  the  stock  which  was 
then  Issued  to  plaintiff  at  Ft  Worth,  Texas. 
The  court  concludes  that  no  fraud  was  shown 
In  the  case;  that  the  certificate  of  stock  un- 
der the  Constitution,  as  well  as  article  1146 
of  the  Revised  Statutes,  was  absolutely  void 
and  constituted  no  consideration  for  the 
notes  and  deed  of  trust;  that  plaintiff  was 
not  In  pari  delicto,  but  was  not  entitled  to  re- 
cover of  the  appellant  company  the  money 
paid.   Appellee  filed  no  cross-assignments. 

By  the  first  assignment  of  error,  this  prop- 
osition is  urged :  After  said  defendant  com- 
pany had  been  organized  and  chartered  and 
had  its  permit  to  do  business  in  Texas,  and 
plaintiff  had  paid  $687.50  of  its  said  subscrip- 
tion, said  promoting  company  released  the 
deed  of  trust  securing  said  subscription,  and 
the  defendant  company  to<d£  from  plaintiff 
the  three  $5€2.50  notes,  whldi,  and  the  re- 
newals of  which,  so  sou^t  to  be  canceled  and 
the  deed  of  trust  herein  sought  to  be  can- 
celed, in  payment  of  tba  stock  which  they 
then  Issued  to  plaintiff;  that  is,  the  &2%  one- 
tenth  shares  of  stock  in  controversy. 

The  first  assignment  is  that  the  court's 
conclusions  of  fact  are  not  supported  by  the 
evidence.  We  think,  when  appellee  executed 
the  notes  and  the  deed  of  trust  securing 
them,  the  subscription  contract  as  an  obliga- 
tion became  functus  officio  as  to  him ;  he  had, 
by  complying  with  its  terms,  merged  tne 
obligation  evidenced  by  it  and  resting  upon 
him,  in  the  notes  themselves.  His  indebted- 
ness, evidenced  by  the  subscription  contract, 
was  satisfied  and  thereafter  was  evidenced 
by  the  notes  whidtt  he  had  executed.  The 
contract  bound  the  promotes  to  organize  a 
oomi>any  with  reasonable  diligence,  having 
its  capital  stock  fully  paid  up  and  free  of 
organization  expenses.  It  bound  appellee  to 
pay  In  cash  $312.50  to  the  promoters  as  com- 
pensation for  their  services.  This  has  been 
dona  It  further  bound  him  to  pay  to  the 
company  the  balance  of  ttie  $2,500  subscribed, 
viz.,  $2,187.50  "in  money  or  securities  satis- 
factory to  the  Insurance  Department,  with  6 
per  cent,  interest,  at  any  time  after  Septem- 
ber 1,  1910,  immediately  upon  receipt  of  no- 
tice from  Stuart,  Harkrider  &  Go. ;  that  its 
capital  stock  bad  been  subscribed  in  good 
faith  in  amounts  and  at  rates  netting  the 
company  at  least  $200,000."  The  parentheti- 
cal clause  provides  that  this  amount  shall 
go  to  capital  stock  and  snrpius.  It  must  be 
borne  in  mind,  in  tbe  construction  of  this  con- 
tneti  that  appellant  is  a.ooivoratioii,  organ- 


ised tat  bonding  and  casualty  Insnranoe  pnr- 
poees.  This  court  said.  In  General  Bonding 
&  Casualty  Insurance  Co.  t.  Mosely,  174  & 
W.  1034,  qnoting  trom  Words  A  Phrases: 

"  'Capital  stock'  has  been  defined  as  follows: 
When  applied  to  the  amount  subscribed  to- 
wards the  stock  of  a  corporation,  'capital  sto(i 
of  a  corporation,  in  its  primary  sense,  meuii 
the  fund,  property,  or  other  means  c<mtributed 
or  agreed  to  be  contributed  by  the  share  owners 
aa  the  financial  ba^  of  the  corporation's  busi- 
ness, either  directly  through  stock  subscriptions 
or  indirectly  through  the  declaration  of  stock 
dividends.  The  term  signifies  those  resoorces  the 
dedication  of  which  to  tbe  uses  of  the  corpora- 
tion Is  made  the  foundation  for  the  issuance 
of  certificates  of  capital  stock,  and  which,  as 
the  result  of  the  dedication,  becomes  irrevocablr 
devoted  to  the  satisfaction  of  all  obUgations  of 
the  corporation.  •  •  *  >  'Capital  stock  of  s 
corporation  consists  of  the  property  and  montf 
subscribed  and  paid  in  for  the  purpose  of  carry- 
ine  on  its  business.  •  •  •  •  "The  term  "capi- 
tal stock"  has  a  *  *  *  definite  meaning,  and 
designates  the  amount  of  cai^tal  contributed  by 
the    stockholders    for    the    use    of    tbe    com- 


pany. 


*     *     •  >M 


The  par  value  of  each  one-tenth  share  of 
stock  is  stated  In  the  subscription  contract 
to  be  $10.  "Par  value,"  as  there  used,  means 
simply  the  face  value  of  the  stodi.  6  Words 
and  Phrases,  6136 ;  3  Words  and  Phrases  (2d 
Series)  866.  The  amount  due,  according  to  the 
recital  of  the  contract,  for  the  ^%  one-tenth 
shares,  at  $10  each,  is  $625,  or  one-fourth  of 
the  entire  amount  subscribed;  yet  no  sepa- 
rate obligation  was  made  as  was  done  in  pro- 
viding for  organlzatimi  expenses  for  the 
price  of  the  stock  at  the  stated  sum  per 
share.  After  the  payment  of  the  $312.50,  as 
organization  expenses,  a  note  was  executed 
for  $687.50,  and  the  remaining  amount  of  the 
total  subscription,  vis.,  $1,500,  was  divided 
into  three  separate  notes.  After  the  pay- 
ment of  the  first  note,  the  idiares  of  stock 
were  issued.  These  facts  show  a  practical 
construction  of  the  contract,  which  to  our 
minds  Is  Inconsistent  with  tbe  idea  that  the 
price  to  be  paid  for  the  stock,  and  the  sum  to 
be  paid  in  as  surplus,  were  independoit  and 
distinct  obligations.  The  subscription  con- 
tract bound  appellee  to  execute  bis  obliga- 
tions in  the  sum  of  $2,187.50,  evidencing  an 
agreement  to  pay  for  the  Bto<^  In  Install- 
ments. 

It  has  beeaa.  frequently  held  that  a  subscrip- 
tion contract  binding  the  subscriber  to  pay 
for  his  stock  In  Installments  is  not  Inhibited 
by  article  12,  {  6,  of  the  ConsUtuUon;  but 
It  has  also  been  uniformly  held  that,  when 
the  stock  is  issued  liefore  the  Installments 
are  fully  paid,  the  transaction  Is  void.  When 
the  8ubscrit>tian  contract  was  drawn  it  Is 
apparent  that  this  article  of  the  Constita- 
tion,  and  the  decisions  which  have  construed 
it,  were  not  in  the  mind  of  the  party  who 
wrote  it.  We  further  said,  in  General  Bond- 
ing &  Casualty  Ins.  Go.  v.  Mosely.  supra: 

"But  the  plaintiff  in  error  company  is  engag- 
ed in  a  busmesB  requiring  ready  cash  to  meet 
demands  arising  at  unexpected  times  in  oncer- 
tain  amounts.  An  insurance  oompany,  in  the 
very  nature:  «f  tlilat%  sbovld  Imts  on  haad,  d- 
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ther  in  cash  or  in  available  securities,  sufficient 
funds  with  which  to  meet  extraordinary  emer- 
gencies. This  it  could  not  do,  at  least  for  a 
time,  if  the  subscribers  paid  for  stock  with  la- 
bor or  with  property  other  than  cash  or  secori- 
ties  easily  convertible  into  cash." 

That  provision  In  the  contract  with  ref- 
erence to  the  approval  by  the  Insurance  De- 
partment shows  that  It  was  drawn  under  the 
act  of  1900,  specially  relating  to  Insurance 
companies.  We  have  given  our  views  with 
reference  to  this  law  and  its  application  in 
the  Mosely  Case,  and  they  will  not  be  re- 
peated here.  Suppose,  In  the  Instant  case, 
appellee  had  agreed  to  pay  only  $1  each  for 
his  shares  of  stock,  and  the  balance  of  the 
$2,187.50  shonld  have  been  represented  by 
his  promissory  notes,  and -this  conrse  had 
been  pursued  with  reference  to  all  other  sub- 
scribers: The  result  would  have  been  the 
organization  of  a  ^00,000  bonding  and  In- 
surance company,  with  less  than  i/«o  of  that 
amount  in  its  treasury  to  secure  policy  hold- 
ers and  creditors.  TXnder  the  constmctloB 
contended  for  by  appellant,  the  entire  sub- 
scription contract  would  be  void.  However, 
ft  we  construe  It  to  mean  that  the  whole 
amount  subscribed,  less  organization  expense 
es,  rather  than  $625  constitutes  the  consider- 
ation for  the  stoclc,  the  contract  would  be 
valid  and  enforceabla  The  vice  in  the  trans- 
action rests  In  the  fact  that  the  stock  was  Is- 
sued and  delivered  to  appellee,  thus  enabling 
him  to  enjoy  all  the  privileges  of  a  bona  flde 
stockholder  without  having  "fully  paid  up" 
the  amount  of  his  subscription.  As  has  been 
frequently  decided,  both  the  stock  and  the 
notes  were  absolutely  void.  Irrigation  Co.  v. 
Deutschmann,  102  Tex.  201,  105  S.  W.  486, 
114  8.  W.  1174;  McCarthy  v.  Loan  Co.,  142 
,.S.  W.  96;  Sturdevant  v.  Falvey,  176  S.  W. 
906;  Bonding  &  Casualty  In&  Co.  v.  Mosely, 
supra. 

Under  the  third  assignment.  It  Is  Insisted 
that  because  the  appellant  company  was  or- 
ganized under  the  laws  of  Arizona,  and  the 
evidence  shows  that  there  Is  neither  consti- 
tutional provision  nor  statute  of  Arizona  pro- 
hibiting the  payment  of  shares  of  stock  ^th 
a  promlssoi?  note,  the  transaction  in  qiies- 
tlon  Is  valid.  Article  1146  of  the  Revised 
Statutes  1911  provides  that  no  for^gn  cor- 
poration, domestic  or  foreign,  doing  business 
In  this  state,  shall  issue  any  stock  whatever 
except  for  money  paid,  etc.  The  record 
shows  that  the  home  office  of  appellant  com- 
pany was  at  Ft  Worth;  that  the  subscription 
ccmtract  was  executed  in  Texas;  and  that 
the  notes,  together  with  the  deed  of  trust, 
were  executed  and  renewed  In  this  state. 
The  contract  itself  provides  that  the  company 
"Is  to  be  Incorporated  In  pursuance  of  the 
laws  of  the  state  of  Texas."  Under  the  pro- 
vlsioni  <rf  the  above  statnte,  these  tacts  ren- 
der the  transaction  subject  to  the  laws  of 
Texas.  State  Bank  v.  Falvey,  176  8.  W.  838 ; 
Sturdevant  v.  Falvey,  supra;  Fowler  v.  Bell, 
80  Tex.  UO,  37  S.  W.  1058,  SO  U  B.  ▲.  2B4. 


60  Am.  St  Rep.  788 ;  Loan  Ass'n  v.  Gridln, 
90  Tex.  487,  89  S.  W.  656. 

What  has  been  said  disposes  of  the  fourth 
assignment 

The  fifth  assignment  Insists  that  the  court 
erred  in  holding  that  the  notes  were  without 
consideration  because  the  evidence  shows 
that,  relying  upon  plalntlCC's  subscription  con- 
tract and  his  promise  to  pay  for  his  stock, 
defendant  and  the  public  generally  dealt  with 
plaintiff  as  a  stockholder,  and  that  the  de- 
fendant company  has  incurred  liabilities  and 
created  obligations  on  the  strength  of  plain- 
tiff's subscription;  »nd  further,  by  reason  of 
the  fact  that  plaint!  IT  had  participated  by 
proxy  in  the  management  and  conduct  of  the 
affairs  of  the  company,  he  was  estopped  to 
assert  the  Invalidity  of  the  transaction.  This 
is  not  a  suit  by  a  creditor  of  the  corporation, 
seeking  to  hold  appellee  upon  his  subscrip- 
tion, and  It  Is  not  necessary  to  consider  that 
question. 

The  stock  being  declared  Invalid  by  the 
constitutional  and  statutory  provisions,  ap- 
pellee is  not  estopped  by  particlx>atlon  as  a 
stockholder  in  the  meetings  of  the  company 
from  asserting  the  invalidity  of  the  notes. 

We  think  the  record  warranted  the  court 
in  finding,  in  accordance  with  the  testimony 
of  appellee,  that  the  whole  amount  of  his 
subscription,  as  evidenced  by  his  original 
notes,  was  the  consideration  for  the  stock  Is- 
sued to  him ;  and  the  Judgment  Is  therefore 
affirmed^ 

HENDRICKS,  J.  (concurring).  I  agree 
with  Justice  TTATiT.  in  aflbmlng  this  case, 
and  relative  thereto  make  the  following  ob- 
servations: 

I  think  the  obligatory  features  of  the  con- 
tract of  subscription  as  to  the  methods  of 
jMiyment  for  the  stock,  for  which  Holllfleld 
subscribed,  are  unambiguous. 

That  portion  of  the  contract  is  as  follows: 

"Now,  therefore,  I  do  hereby  subscribe  for 
62%  one-tenth  shares  of  the  par  value  of  $10.- 
00  eadi,  of  the  capital  stock  of  said  Common- 
wealth Bonding  &  Accident  Insurance  Com- 
?>any,  and  agree  with  said  company  to  pay  there- 
or  the  mm  of  $2,600.00,; as  follows:  The  sum 
of  $2,187.60  I  agree  to  'pay  in  money,  or  se- 
curitiea  aatisfactary  to  the  Insurance  Depart- 
ment, with  six  per  cent  interest,  to  said  Gom- 
monwealtii  Bonding  &  Accident  Insurance  Com- 
panv,  or  its  tmstees  (which  goes  to  capital 
stock  and  surplus).   •    •    •" 

As  I  read  It  the  Obligation  on  Its  face  Is 
to  pay  the  sum  of  $2,600  for  the  stock,  either 
In  money  or  securities  satisfactory  to  the  lur 
sorance  Department 

According  to  my  view,  the  question  Is:  Is 
the  liability  on  the  subscription  contract 
actually  extinguished  by  the  giving  of  se- 
curities, OS  shown  by  the  acts  of  the  parties 
in  this  record,  as  Intended  by  their  acts;  and 
whether  such  securities  are  a  payment  for 
the  stock  as  evidenced  by  their  a,ct8,  as  an 
alternative  substitute  for  the  actual  cash? 
When  the  contract  reads  he  may  either  pay 
in  caab  at  approved  securities,  the  aUemft- 
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ttv%  nature  of  the  payment,  that  Is,  cash  or 
securities,  adds  force  to  the  meaning  that 
they  really  Intended  under  appropriate  con- 
ditions that  the  securities  should  be  con- 
sidered in  lieu  of  the  cash.  If  such  a  condi- 
tdon  is  sufficiently  Shown  in  this  record — 
declaring  the  intention  of  the  parties  with 
reference  to  the  alternatlTe  provision  as  con- 
trolling the  method  of  payment — ^I  am  unable 
to  say  that  the  subscription  contract  contin- 
ues to  be  one  payable  in  installments,  and 
that  said  securities,  if  shown  tn  this  record 
to  be  regarded  as  payment  by  the  parties, 
would  continue  to  be  substltnted  obligations 
as  merely  continued  installments  of  Oae  sub- 
scription contract,  instead  of  obligations  in 
payment  of  the  stock. 

The  question  is  not  wholly  one  of  renewals 
being  a  perpetuation  of  the  same  debt,  but 
there  is  also  involved  the  question,  which  of 
the  alternative  provisions  of  this  contract 
Is  acted  upon,  as  shown  by  the  acts  of  the 
parties? 

"  •  •  •  When  the  promoten  of  a  corporation 
have  made  a  contract  Id  its  behalf,  to  be  per- 
formed after  it  is  organized,  it  may  be  deemed 
a  continuing  offer  on  the  part  of  the  other  pai> 
ty  to  the  agreement,  *  *  •  anj  may  be  ac- 
cepted and  adopted  by  the  corporation  after 
such  orgnaization.  •  •  •"  Railway  Oa  v. 
Granger,  86  Tex.  355,  24  S.  W.  795,  40  Am. 
St  Rep.  837. 

Hence,  whea  the  corporation,  CJommon- 
wealth  Bonding  &  Casualty  Insurance  Com- 
pany, came  into  existence,  by  virtue  of  the 
issuance  of  its  charter,  and  said  contract  was 
in  its  possession  and  presumpttvely  adopted 
by  the  company,  it  was  adopted  as  a  whole. 

The  contract  was  executed  by  Hollifleld  the 
29th  day  of  September,  1910.  About  that 
time,  according  to  the  testimony  of  Mills,  who 
was  the  secretary  of  this  defendant  company, 
an  organization  meeting  was  held,  and  some 
of  the  officers  of  said  proposed  corporation 
elected. 

Subsequent  to  the  date  of  the  ooqtract,  De- 
cember 1,  lOtO,  this  defendant  executed  the 
first  series  of  notes,  with  an  liccompanylng 
deed  of  trust  on  1,400  acres  of  land,  to  secure 
aald  paper.  £}videutly  the  above  contract, 
with  the  paper,  was 'in  the  hands  of  the  offl^ 
^rs  of  the  proposed  corporation  prior  to  the 
date  of  its  charter  in  March,  1911,  for  on 
February  6,  1911,  Mills,  who  had  been  elect- 
ed secretary  of  the  contemplated  corporation, 
wrote  HoUlfield  that  they  had  been  advised 
that  the  State  Commissioner  of  Insurance  re- 
quired a  statement  from  two  disinterested 
parties,  placing  an  estimate  of  value  on  the 
property  used  in  securing  the  balance  due  for 
Holllfleld'B  stock  subscription,  Mllla,  the  sec- 
retary, IncktBed  fortus  for  the  purpose  of 
obtaining  a  valuation,  as  indicated,  and  two 
«ertiflcatefl,  made  by  two  different  dtlzena  of 
mat  commtmity,  of  date  February  16,  1911, 
were  sent  to  the  prsHsAnary  ovganiaation, 
placing  a  valuation  df  $il  per  acre  upon  the 
1,400  acres  of  land  embraced  in  the  first  deed 
^  trust     After  the  cUarto-  waS'olttal&cMl, 


Mills  continued  to  be  the  secretary  of  said 
corporation  until  some  date  in  July,  1911. 
It  is  very  inferable  from  the  fact  that  Millet 
who  had  nothing  to  do  with  Sttiart,  Hark- 
rlder  &  Co.,  was  assuming  duties  and  making 
requests  of  this  particnlar  subscriber,  with 
reference  to  said  securities.  The  date  of  the 
contract,  with  the  subsequent  date  of  these 
securities,  with  said  contract  and  said  se- 
curities in  the  possession  of  the  corporation 
when  chartered  in  March,  1911,  and  after 
the  officers  and  directors  had  been  elected,  at 
least  suggested  to  the  corporation  that  se- 
curities had  been  executed  which  bore  dif- 
ferent dates  of  maturity  of  rather  extend- 
ed time^  and  that  said  subscilber  was  not  ior 
tending  at  least  during  the  life  of  the  se- 
curities, to  pay  in  cash  for  the  stock.  These 
facts  ap];>arent  to  the  company,  when  obtain- 
ing the  documents,  were  consistent  with  the 
intention  of  the  parties  in  compliance  with 
the  alternative  provision  in  the  contract  to 
pay  in  securities,  and  not  in  cash,  at  least 
during  that  period;  whether  you  reject  or 
admit  the  testimony  as  to  what  Mills  did 
prior  to  the  ctiarter,  as  bearing  upon  in- 
tentl(H>. 

I  ii^er  from  Mills'  testimony  that  a  modi 
larger  per  cent  of  the  stockholders  gave 
notes  in  closing  up  their  subscriptions  than 
cash  p^ment  of  stock.  In  testifying  in  re- 
gard to  the  mooted  questions  of  loans  (which 
at  one  time  bad  very  much  bothered  the  com- 
pany, on  account  of  promises  as  to  loans  as 
well  as  on  account  of  one  of  their  own  state- 
ments about  loans,  which  they  had  presented 
to  the  stockholders),  he  said: 

"The  purpose  was  to  take  the  stockholders' 
notes  which  were  amply  secured,  and  convert 
them  into  money  from  any  sonrce  we  could,  in 
order  to  meet  the  stockholders'  reqnirements.. 
Where  we  oonld,  we  would  negotiate  the  note* 
given  for  stock  in  the  company  and  that  would 
put  cash  into  the  treasury  of  the  company." 

Mills  testified  they  did  no  business  prior 
to  the  organization  of  the  company  and  hence 
what  notes  were  negotiated,  given  by  sub- 
scribers for  stock,  were  sold  after  Incorpora- 
tion. 

These  particular  notes,  under  the  first  deed 
of  trust,  according  to  the  valuation  of  the 
property,  were  amply  secured.  The  second 
deed  of  trust,  executed  In  December,  1912, 
was  made  subject  to  a  mortgage  In  favor  of 
one  Darlington,  for  the  sum  of  $10,000,  plac- 
ed upon  property  intervening  the  first  and 
second  mortgage. 

Before  this  was  done,  and  during  the  pend- 
ency of  the  previous  notes,  it  is  inferred  that 
some  effort  was  made  to  merge  this  pardcn- 
lar  company,  in  some  manner,  bito  another 
corporatioii  called  the  Backers'  Osaranty 
Company.  ^Rie  record  shows  that  an  iwtra- 
ment  of  some  character,  with  HotUfleid's  sig- 
aature  attached,  itrovldliig  for  the  lale  of 
Us  stock,  and  antlmriBing  B;.  V.  AUen,  Jr., 
to  transfisr  the  «anie  and  obtain  otter  etoA 
In  lieu  '  thereof  in  the  guaranty  company 
#as  4tedll«d  aboot    HsIUfleia  said: 
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"Tlrat  is  my  mgnature  there  to  the  instm- 
ment,  reciting  that  there  was  a  sale  made  of 
62^  shares  of  the  capital  stock  of  the  ComiQo&- 
wealth   Bonding   &   Casualty    Insurance   Com- 

Sany,  represented  by  certificate  No.  102,  to  the 
tankers'  Guaranty  Oompany,  and  authorising 
B.  F.  AUen,  Jr.,  to  transfer  that  stock." 

He  furtbo:  said:  "I  retnmed  the  first  atodc 
I  got  to  the  Commonwealth,  and  they  aent 
me  thla  stock  afterwards,"  meaning  the  stodc 
evidenced  by  the  transfer  signed  by  him. 
Thla  instrament  waa  referred  to  Holllfleld 
by  defendant  company's  attomeya,  on  cross- 
examination,  prodndng  the  above  testimony. 
Holllfleld  testified  fbat  tbe  certtflcate  with 
the  instrament,  waa  returned,  and  that  aft- 
erwards they  aent  the  partlcnlar  oertlflcate 
In  this  record  in  place  of  the  former  stock. 
Fortlier,  on  erosa-gyam  1  nation,  it  la  trae,  that 
he  said  "It  seems  Wke"  that  he  got  a  certifi- 
cate from  the  Bankers'  Gnaranty^  Company. 
Horwerer,  hla  remembrance  aa  to  what  be  got 
being  In  apparent  conflict  with  the  Instru- 
ment presented  to  him,  which  Holllfleld  was 
apparently  summarising,  would  not  destroy 
tbe  right  of  the  trial  court  to  conclude  that 
tbe  Commonwealth  Bonding  ft  Casualty  Oom' 
pany  aetnally  sent  HoUlfield  and  issued  eer^ 
tlflcate  of  stock  In  the  Commonwealth  Com- 
pany. It  Is  to  be  presumed  that  this  act 
was  after  Incorporation;  otherwise,  you 
would  be  required  to  infer  that  an  attempt 
was  made  to  transfer  certificates  In  a  cor- 
poration which  had  never  been  organized. 

After  the  elecutloD  of  tbe  second  series 
of  notes,  and  tbe  cancellation  of  the  old 
paper,  another  and  different  certificate  of 
stodc,  signed  by  Mills,  was  actually  Issued 
and  delivered  to  EtolUfleM,  the  sabscilber, 
and  accepted  by  him. 

It  Is  not  shown  by  any  fact  In  this  record, 
unless  yon  were  to  Infer  from  the  delivery 
of  the  stock  and  the  fact  of  valuation  that 
the  Insurance  Department  In  reality  approved 
any  securities.  Tbe  Insurance  Department 
held  np  the  permit  to  tbla  corporation  to  do 
boatnesa  -  In  this  state  from  some  time  In 
March,  1011,  when  the  charter  waa  Issued,  to 
the day  of  June,  of  tbat  year. 

For  appeUant's  benefit,  I  tidnk  It  la  true 
that  when  this  snbserlpttan  contract  was  exe- 
cuted it  was  contemplated  that  the  proposed 
corporation'  woald  be  organized  under  sec- 
ti(«  02  of  tbe  Insurance  Code  of  1909,  now 
constituting  article  4956  of  the  Bevtsed  Stat* 
utes  of  1811. 

Soch  state  conrpanles  were  permitted,  un- 
der section  10  of  the  same  act,  now  constltot- 
Ing  article  47S4  of  the  Revised  Statutes,  to 
invest  thetr  funds  io  "first  liens  upon  real 
estxte,  the  title  to  which  la  vaUd,  and  tbe 
valae  of  widch  Is  donble  the  amount  loaned 
thereon,"  eta  And  that  article  4711,  of  the 
Revised  Statutes,  applicable  to  such  compa- 
nies, and  relating  particularly  to  the  Invest- 
ment of  capital  stock,  provided  by  the  third 
daoM  that  svch  capital  sAoek  may  eonslat 
In  moitgages  npon  unincumbered  reafl  estate 
l»  tlii»  Btate^  tbi  title  to  wblcli  is  i«Ud,  ef 


a  market  value  doable  the  amount  loaned 
thereon,"  etc.  It  is  troublesome,  it  is  true, 
in  analyzing  the  statutes  with  reference  to 
foreign  corporations  In  part  doing  an  Insur- 
ance business,  Just  what  jurisdiction  the  Com- 
missioner of  Banking  and  Insurance  had  and 
to  what  extent  securities  are  embraced  with- 
in his  Jurisdiction,  under  the  law. 

If  the  company  switched  Its  purpose  to  In- 
corporate under  the  Texas  laws  (which  would 
have  required  tbe  approval  of  these  securi- 
ties), and  then  Incorporated  under  the  laws 
of  a  foreign  state  or  territory,  which  might 
not  require  such  approval,  the  Inference,  how- 
ever, is  dedudble  tbat  some  one  approved 
these  securities,  and,  if  the  company  did  so, 
the  alternative  provision  of  the  contract  in 
Its  spirit  was  followed.  It  attempted  first, 
according  to  this  record,  to  Issue  and  ac- 
tually deliver  a  certificate  of  stock,  aa  an 
evidence  of  Hollifleld's  right  in  this  incor- 
poration, though  for  the  purpose  of  transfer 
for  other  stock  in  another  corporation. 
Thereafter  it  actually  Issued  and  delivered 
another  certificate  of  stock  to  the  subscriber, 
which  was  received  by  him  and  held  until 
the  institution  of  this  suit 

With  which  of  these  two  provisions,  fram- 
ed in  the  alternative,  were  these  two  parties 
iBtendlng  to  oomiriy?  One  of  them  expressed 
an  obligation  by  payment  in  money;  the 
other  by  payment  tn  approved  securities. 

"We  reoogsise  the  rule  that,  in  a  case  of 
doubt,  oourti  should  favor  a  eonstructMn  which 
npholda  the  validity  of  the  contract,  but  such  a 
rule  cannot  apply  to  a  case  where  uie  intent  of 
the  parties  is  obvious.  A  court  cannot  do  vio- 
leaee  to  tiie  plain  meaning  of  words  and  tbe 
dear  intent  oy  making  a  ctwtract  f<v  the 
parties,  under  the  fiction  of  a  construction." 
Scripps  V.  Sweoiey,  160  Mich.  148,  125  N. 
W.  72. 

The  rule  of  preferred  legality,  as  an  ar- 
bitrary rule,  I  take  it.  Is  referable  more  to 
contracts  ambiguous  and  susceptible  to  two 
constructions  on  their  face. 

The  condition  here  U:  The  parties  have  a 
contract,  one  provision  of  which  Is  valid,  and 
the  other  void  If  paid  by  the  securities  sign- 
ed by  HoUlfield.  Thereafter  they  deal  with 
reference  to  the  contract,  and  aa  to  its 
consummation.  To  which  provision  are  their 
acta  to  be  referred?  To  say  that  a  court 
or  a  Jury  could  not  pass  upon  «  question  of 
this  character  as  a  question  of  fact,  the  same 
as  any  other  Issue,  I  am  unable  to  concede. 

"Tbt  terms  'money  paid'  are  very  definite  and 
plain  and  do  not  mean  tbat  atodc  con  be  sold 
for  money  to  be  paid,  but  must  be  sold  for 
cash."  Irrigation  Co.  v.  Deutschmann,  102  Tex. 
307,  114  S.  W.  1176. 

'"The  tecBss  in  which  tU*  sacthm  ef  the  Goo- 
stitution  is  erprassed  indicates  the  purpose  that 
tbe  assets  of  the  corporation  should  be  some- 
thing substantial  and  of  such  a  character  that 
they  could  be  subjected  to  the  paymetit  of  claims 
against  tbe  corporation  as  well  aa  to  seeure  tbe 
shareholders  in  their  rights  tn  ^.capital  stock." 
Glass  Co.  V.  Antiexplo  C^  if/i  Tex.  434,  108 
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Here  the  corporation  evidently  Intended 
to  Invest  this  subscriber  with  the  rights  of 
a  fuU-fledged  stockholder,  in  the  first  at- 
tempt to  deliver,  as  well  as  in  the  last  de- 
livery of  the  stock.  The  Constitution,  and 
the  statutes  thereunder,  with  reference  to 
railroad  securities,  are  complete,  in  prevent- 
ing such  stock  and  such  securities  from  going 
into  the  hands  of  Innocent  purchasers  up- 
on Insufficient  security.  Among  the  purposes 
evidently  contemplated  by  the  particular  pro- 
vision of  the  Constitution  was  to  prevent 
the  same  thing  as  well  as  a  protection  to 
the  creditors  and  the  original  stockholders, 
though  incomplete.  Where  It  is  intended,  as 
I  believe  the  trial  court  had  the  right  to 
Infer  from  this  record,  viewing  It  as  a  whole, 
that  the  securities  paid  for  the  issuance  and 
delivery  of  the  stock,  if  the  corporation  Is 
not  insolvent  and  the  rights  of  creditors  have 
not  Intervened,  such  stock  and  such  securi- 
ties should  be  canceled. 

This  holding  I  do  not  consider  in  conflict 
with  the  Medlin  Case,  180  S.  W.  901,  the 
Barrington  Case,  180  S.  W.  936,  the  Hill  Case, 
181  S.  W.  219,  lately  decided,  or  any  other 
case  decided  by  this  court  When  the  real 
basis  of  each  of  the  different  cases  is  ana- 
lyzed, I  can  see  no  real  contrariety. 

Hence,  "treating  the  •  •  •  company  as  a 
foreign  corporation,  within  the  meaning  ol  the 
article  (1146,  B,  C.  S.  19U),  and  it  havuig  been 
shown  that  the  corporation  was  doin^  basiness 
in  this  state  (when  this  stock  was  issued  and 
delivered),  tiie  statute  applied  to  it  with  full 
force,  and  prohibited  the  issuance  of  stock  by  it 
for'  the  promissory  note  of  the  puiehaser." 
Bank  v.  Falvey,  175  6.  W.  836. 

The  Barrington  Case  dted,  and  the  case 
of  Cattlemen's  Trust  Co.  v.  Turner,  182  S. 
W.  438,  lately  decided  by  the  Second  Court 
of  Apx>eals,  and  the  Falvey  Case,  supra,  are 
in  accord  upon  the  Question  of  Issuance  and 
delivery;  but  the  facts  in  each  case  Insisted 
upon  as  showing  delivery  for  the  stock  are 
clearly  dlstlngnisbable  from  this  case.  I 
am  not  deciding  this  question  npon  conclu- 
sions of  witnesses,  but  upon  the  acts  of  the 
parties,  aa  evidencing  which  provision  the 
parties  were  acting  under. 

Appellant  contends  that  the  securities  can- 
celed represent  the  surplus,  and  that  the 
stock,  on  account  of  previous  payments,  has 
been  actually  paid  for  in  cash.  I  think  this 
position  la  wholly  untenable.  I  am  unable 
to  see  how  logically  and  legally  It  can  be  said 
that  because  this  defendant  agreed  to  pay 
$2,600  for  the  stock  (whatever  Its  face  value), 
and  further  agreed  that  a  certain  propor- 
tion paid,  or  agreed  to  be  paid,  would  go  to 
capital,  and  another  proportion  to  surplus, 
that  the  whole  amount  the  subscriber  agreed 
to  pay  did  not  represent  the  consideration 
for  the  stock.  Whatever  the  division  of  the 
proceeds  realised  uiion  the  subscription,  said 
proceeds  were  in  consideratlan  of  the  stock 
Holllfleld  agreed  to  buy.  As  a  last  analysis, 
he  promlsfed  ^o  pajr  said  consideration  for 
the  stock;   li«  did  not' purchase  any  certifi- 


cates In  a  surplus  fund ;  nor  did  he  own  any 
Interest  In  that  fund  except  through  the 
medium  of  his  stock,  whatever  Its  par  value; 
nor  did  the  corporation  own  that  fund,  ex- 
cept as  a  result  of  the  purchase  of  the  stock, 
which  was  the  consideration  the  subscriber 
agreed  to  pay  for  said  stock.  If  the  $2,600 
is  the  agreed  consideration  for  the  stock,  and 
such  stock  should  be  void,  it  is  wholly  imma- 
terial what  agreement  the  parties  may  have 
made  as  to  the  disposition  of  the  fnnd.  Ordi- 
narily, of  course,  the  more  surplus  a  cor- 
poration possesses,  whether  the  Ksnlt  of 
subscriptions  originally  paid  In,  or  tb6i«after 
earned,  the  stock  is  the  representative  of 
that  surplus  and  is  aoore  or  less  valoafote^ 
in  proportion  to  the  amount  of  the  surplus. 
The  promise  to  pay  $2,600  for  the  sfcodc, 
though  a  iMrt  may  go  to  Burplus,  I  do  not 
think  divisible  In  a  legal  aeosa.  Further,  I 
understand  it  to  be  the  inrarlablB  rule  that: 
"Where  the  .agreement  consiits  <^  (»e  prom- 
ise made  up<»i  several  oonsiderationa  (thoujgh  I 
do  not  concede  the  consideration  is  even  divisi- 
ble in  this  promise)  some  of  which  are  bad  and 
some  good,  here,  also,  the  promise  is  wholly 
void,  for  it  is  impossible  to  say  whether  the  le- 
gal, or  the  illegal  portion  of  the  conaideration, 
most  affected  the  mind  of  the  promisor,  and  in- 
duced his  promise."  Clark  on  Contracts,  p.  473, 
and  numerons  cases  cited. 

I  am  unable  to  differentiate  it  In  the  con- 
tract as  a  legal  proposition.  I  think  tbe 
Judgment  should  be  affirmed. 

HUFF,  0.  J.  (dissenting).  I  am  unable  to 
assent  to  the  affirmance  of  this  case  and  re- 
spectfully dissent  from  the  action  of  the 
majority  of  this  court  in  doing  so.  My  learn- 
ed Brethren  are  very  much  at  variance  in 
giving  the  grounds  for  affirmance.  One  holds 
when  the  notes  .were  executed  the  subscrip- 
tion contract  or  agreement  was  merged  in  the 
notes  and  that  the  evidence  shows  that  they 
were  executed  upon  an  agreement  to  issue 
stock  therefor.  The  other  holds  the  sub- 
scription contract  was  accepted  by  the  corpo- 
ration when  organized,  and  in  effect  that 
appellee  had  elected  the  altanatlve  provision 
In  his  proposition  to  pay  tor  the  stock  in  se- 
curities satisfactory  to  the  insurance  depart- 
ment, and  hence  a  payment  in  securities  was 
made  and  therefore  void.  I  cannot  concur 
witii  either  opinion  filed.  The  subscription 
was  made  and  delivered  to  the  agents  of  ap- 
pellee before  the  company  was  organized,  and 
he  executed  the  four  notes,  one  for  $687.60 
and  the  three  for  $500  ea(dt,  payable  to  his 
agents,  the  Organlxatlon  (Company,  and  se- 
cured these  notes  by  a  deed  of  trust  on  2% 
seetlona  of  land.  All  these  instruments  were 
In  the  hands  of  his  agHits  before  the  ln«M> 
poration  of  the  company.  The  company  was 
Incorporated  March  23,  1011,  and  granted  a 
permit  to  do  business  in  Texas  in  June,  IBll. 
The  Organization  Company,  the  appellee's 
agent,  Indorsed  the  notes  to  appellant  and 
turned  over  to  It  the  snbserlptioB  contract. 
Atter  the  company  was  ineorjwrated  and  be- 
fore tbe  ceoewal  of  0w  ttee^  $600.  aotet^ 
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with  tbe  Intweet  added  In,  the  appellee  paid 
off  to  appellant  the  9687.50  note  before  he 
reeeived  the  certificate  of  stock.  Thereafter 
he  roiewed  the  three  $600  notes  and  execut- 
ed a'deed  of  trust  on  the  same  land  to  se- 
cure them.  These  last  notes  and  the  deed 
of  trust  are  the  Instruments  sought  to  be 
canceled.  These  last  notes  are  dated  Decem- 
ber 1, 1912,  while  the  original  notes  are  dated 
December  1,  1910,  and  tbe  original  deed  of 
trust  Is  dated  January  13,  1911. 

The  appellee  testified  that  the  aii  notes 
were  given  "for  stock  In  the  Ciommonwealth 
Company."  "These  new  notes  which  I  exe- 
cuted are  for  the  same  consideration." 
"These  three  notes  for  the  sum  of  $562.60 
eadt,  executed  on  December  1,  1912,  were  re- 
newal notes  of  old  ones."  I  find  no  evidence 
that  there  was  a  promise  that  the  stock  would 
be  Issued  to  him  when  the  company  organiz- 
ed. True,  while  testifying,  he  stated  that  be 
paid  $2,500  for  the  certificate  which  he  then 
held  In  his  hand,  and  that  he  got  nothing  else 
for  his  money  except  the  certificate ;  that  he 
paid  $1,000  In  money  and  tbe  three  notes 
sought  to  be  canceled,  but  he  did  not  testi- 
fy, as  I  construe  the  testimony,  that  the 
corporation  promised  to  Issue  stock  in  pay- 
ment or  In  consideration  of  those  notes.  The 
stock  introduced  In  evidence  was  dated  July 
10, 1912,  but  In  fact  was  not  delivered  to  him 
until  after  he  had  paid  the  first  note  falling 
due  and  the  renewal  of  the  old  notes  In  De- 
cember, 1912.  I  am  unable  to  find  from  this 
testimony  anything  .warranting  the  Inference 
that  there  was  stock  deUvered  to  him  prior 
to  the  one  shown  In  evidence.  There  Is  some 
testimony  that  an  agreement  was  prepared 
for  him  to  sign,  agreeing  to  transfer  his  stock 
In  this  company  to  another  corporation, 
which  was  deUvered  to  him,  nnd  which  he  re- 
fused to  sign  and  return  to  the  company.  I 
do  not  Interpret  It  as  testimony  showing  that 
any  stock  was  Issued  to  him  and  delivered  to 
him.  The  appellee's  testimony  on  that  point 
ibowB  that  he  does  not  Icnow  what  It  really 
was,  except  that  they  sought  to  get  a  trans- 
fer of  his  stock  In  appellant  to  some  other 
oomi>any. 

I  believe  that  the  original  contract  of  snb- 
scrlptlim,  the  original  notes,  and  the  deed  of 
trust  glvoi  to  secure  those  notes,  must  be 
tead  together  as  part  of  his  proposition  to 
tbe  proposed  corporation  to  take  stock  In 
the  company,  when  organized.  When  so 
read,  bis  proposition  to  the  corporation  is.  If 
it  accepted  bis  proposition  to  pay  for  62^ 
shares  of  stock  at  $10  per  share,  $30  per 
share  to  the  surplus,  that  he  would  pay  this 
(om  of  money  at  a  time  certain;  In  other 
words,  he  agreed  to  pay  his  subscription  by 
histallments.  This  was  not  a  promise  to  pay 
upon  the  Issue  of  stock  to  him,  but  a  promise 
to  pay  for  the  stock,  and  clearly  Implied 
that  he  would  pay  before  Issuance  under  the 
contract  Even  without  any  statutory  or  con- 
idtntlonal  inhibition,  he  could  not  have  com- 
pelled the  lssaan»»  of  .the  abode  before  lie 


paid  eof  it  Oallfomia  Hotel  Oa  t.  Calleo- 
der,«4  CaL  120,  29  Pac.  869,  28  Am.  Bt  R^. 
90.  The  contract  being  valid  furnished  a  sof- 
fldent  consideration  for  the  new  notes,  and 
they  were  not  therefore  void.  I  quote  from 
BuUng  Case  law,  voL  7,  "CorpoiatiMis,"  i 
198: 

"A  BUbscriptieD  by  a  number  of  persons  to  the 
stock  of  a  corporation  to  be  thereafter  formed  by 
them  has  in  law  a  double  character:  First,  it 
is  a  contract  between  the  subscribers  themselves 
to  become  stockholders  without  further  act  on 
their  part,  immediately  upon  the  formation  of 
a  corporation.  As  such,  the  contract  is  binding 
and  irrevocable  from  the  date  of  the  subscrip- 
tion, at  least  in  the  absence  of  fraud  or  mistake, 
unless  canceled  iiy  consent  of  all  die  subscritv 
ers  before  acceptance  by  tiie  corporation.  Sec- 
ond, it  is  also  in  the  nature  of  a  continuing  offer, 
to  the  proposed  corporation,  which  upon  ac- 
ceptance by  it,  after  its  formation,  becomes  as 
to  each  subscriber  a  contract  between  him  and 
the  corporation.  The  imiform  postulate  of)  all 
the  adjudicated  cases  is  that  any  subscription 
to  stock  in  a  corporation  to  be  thereafter  formed 
is  not  and  cannot  be  from  the  very  nature  of 
the  transaction,  a  complete  contract— it  is  an 
open  proposition — until  the  actual  formation  of 
the  corporation ;  it  is  merely  a  continuing  offer 
to  take  stock  upon  the  condition  tliat  the  corpo- 
ration t>e  called  into  existence  and  a  fulfillment 
of  which  condition  works  at  once  without  fur- 
ther act  on  the  part  of  the  subscriber  an  implied 
acceptance  and  concludes  a  binding  contract. 
It  is  not  essential  to  constitute  one  a  subscrib- 
er to  the  capital  stock  of  a  corporation  that  he 
should  have  subscribed  to  the  stock  boolts  after 
articles  of  incorporation  have  iieen  perfected 
and  filed.  If  there  is  a  preliminary  subscrip- 
tion and  the  corporation  ia  thereafter  formed  as 
contemplated  within  a  reasonable  time,  the  snb- 
8cril>er8  become  stockholders  without  any  fur- 
ther act  Again,  notice  of  acceptance  by  a  cor- 
poration of  a  subscription  for  its  l)enent  made 
before  it  was  organized  is  not  necessary.  Such 
acceptance  may  l>e  inferred  from  the  conduct 
of  the  corporation  retaining  the  subscription  pa- 
per in  its  possession  and  expending  large  sums 
of  money  on  the  faith  of  it  •  •  •  A  pro- 
moter of  a  proposed  corporation,  who  solicits 
and  procures  stock  subscriptions,  is  the  a^ent  of 
the  body  of  the  subscribers  to  hold  the  subscrip- 
tions until  the  corporation  is  formed  and  then 
turn  them  over  to  it  without  any  further  act 
of  delivery  en  the  part  of  the  8ubscrit>ers. 
Hence  a  delivery  of  a  aulMcription  to  such  pro- 
moter is  a  complete  delivery  so  that  it  becomes 
eo  instante  a  binding  contract  as  between  the 
subscribers." 

This,  I  believe  to  be  the  role  established  in 
Texas.  Belton  Compress  Go.  r.  Saunders,  70 
Tex.  600,  6  S.  W.  184;  Steely  v.  Texas  Im- 
provement Co.,  66  Tex.  Cir.  App.  463,  119  S. 
W.  819,  822,  323 ;  Mathls  r.  Pridham,  1  Tex. 
Cir.  App.  68,  20  S.  W.  1015;  Blvlns  v.  Pan- 
handle Packing  Co.,  140  S.  W.  623. 

The  clause  "pay  In  money  or  securities  sat- 
isfactory to  the  Insurance  department"  does 
not  in  my  Judgment,  render  the  proposition 
void ;  but  if  it,  standing  alone,  did  ao^  then 
before  appellant  accepted  the  proposition  ap- 
pellee had  changed  that  part  of  it  by  his  note 
to  pay  In  cash  upon  a  day  certain  and  at  all 
events.  It  was  not  a  promiae  to  pay  if  the 
stock  was  Isaned,  and  no  su<di  inference  is  le- 
gally inferable.  Tbe  company  oould  not  to- 
sue  the  abixAi,  and,  if  it  afterwards  did  so^ 
It  WM  an  ultra  vires  act,,  and  the  oertlflcate 
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of  stock  was  y<M  and  not  an  obllgaticD  upon 
the  company  for  Its  par  value.  Tbls  stock 
ooBid  bave  been  called  in  and  canealed  at 
any  time  by  the  company,  or  the  Attorney 
General  of  the  state  conld  have  Instituted 
proceedings  to  that  end.  Articles  1147,  1148. 
I  cannot  see  how  this  would  render  a  valid 
note  invalid.  The  purpose  of  the  Constitu- 
tion and  law  was  to  prevent  the  Issuance  of 
watered  stock,  not  to  declare  Illegal  a  con- 
tract to  pay  for  stock.  The  contract  did  not 
require  its  issuance  before  paid  for,  and  the 
subscription  was  not  therefore  111^^.  Be- 
cause the  corporation,  after  accepting  the 
note,  did  an  Ulegal  thing,  this  would  not  ren- 
der the  notes  illegal  when  the  illegal  thing 
was  not  the  consideration  for  the  note.  Con- 
tracts of  this  kind,  as  well  as  this  v^ry  con- 
tract, have  been  upheld  as  legal  by  the 
courts,  and  I  see  no  reason  for  b<rtdlng  dif- 
ferently in  this  case. 

Considering  the  luroposition,  notes,  and 
deed  of  trust  as  one  instrument,  it  was  un- 
ambiguous in  that  U  was  a  promise  to  pay 
cash  for  the  stock.  The  rule  is  so  well  rec- 
ognized by  all  the  courts  that  an  agreement 
to  pay  for  stock  by  subscribers  may  be  en- 
forced after  organization  of  the  proposed 
corporation,  that  I  deem  it  unnecessary  to 
cite  further  authorities.  The  appellee's  in- 
terpretation that  the  certificate  was  to  be  is- 
sued to  him  in  consideration  of  his  note  and 
subscription  in  my  Judgment  is  not  warranted 
by  his  written  c<mtract  and  proposition. 

I  am  also  unable  to  agree  on  the  proposi- 
tion that  the  facts  in  this  case  do  not  show  a 
payment  for  the  stock  before  its  issuance.  I 
believe  the  facts  show  that  it  was  paid  for 
before  there  was  any  stock  delivered  to  Hol- 
Ufield.  The  subscription  contract  divides  the 
amount  subscribed  into  stock,  the  shares  of 
which  were  to  be  of  the  par  value  of  510; 
the  surplus  should  be  $30.  The  expenses  of 
organization  were  deducted  from  the  $2,500 
paid  by  appellee  to  his  agent  at  the  time  of 
subscribing.  He  expressly  stipulates  in  his 
contract  that  the  amounts  subscribed  should 
go  to  capital  stock  and  surplus.  He,  himself, 
made  the  division.  He  stated  that  his  shares 
should  be  $10  each,  and  that  his  surplus 
should  be  $30  each,  and,  having  made  the 
division  himself,  he  should  not  now  be  heard 
to  say  that  he  paid  $2,500  for  the  shares. 
The  contract  was  that  he  agreed  to  pay  when 
the  capital  stock  had  been  subscribed  in  good 
faith  to  the  amount  of  $200,000  of  capital  in 
the  aggregate  when  paid.  It  makes  no  dif- 
ference whether  the  value  was  placed  on 
them  at  $1  or  $10  per  share;  the  capital  stock 
was  $200,000.  And  the  surplus  was  to  be  $30 
per  share,  which  would  have  been  $600,000 
in  addition  to  the  capital  stock.  This,  I  be- 
llsve^  to  be  the  interpretation  of  this  con- 
tract Tl>e  charter  of  the  corporation  pro- 
vides that  its  .shares  sfaall  be  divided  into 
30,000  shares  at  $10  each,  and  the  stock  to- 
Hoed  in  this  case  shows  that  it  was  issued 


at  $10  per  share— 62%  shazes  at  $10  per 
flbare.  It  oecuis  to  me  that  there  must  be 
some  confusion  with  reference  to  what  con- 
stitutes capital  stock,  or  the  shares  of  stodc 
owned  by  the  individual  Oook  on  Corpora- 
tloDs,  vol.  1,  t  8,  defines  "capital  stock"  as: 

"The  sum  fixed  by  corporate  charter  as  the 
amount  paid  or  to  be  paid  in  by  the  Btockliolders 
for  the  prosacutioo  of  tbe  bueu^eas  of  the  cor- 
poration and  for  the  benefit  of  corporate  credi- 
tors. Tbe  capital  stock  is  to  be  clearly  distin- 
guished from  tbe  amount  of  property  possessed 
by  the  corporation." 

Again,  he  says  In  the  same  section: 

"Tbe  capital  stock  of  a  corporation  remains 
fixed,  although  the  actual  property  of  the  corpo- 
ration may  fluctuate  widely  m  value  and  may 
be  diminii^ed  by  losses  or  increased  by  gains. 
The  term  'stock'  has  been  used  at  times  to  indi- 
cate the  same  as  capital  stock.  Generally,  how- 
ever, it  means  shares  of  stock  and  in  this  sense 
it  is  used  in  this  treattse." 

Tbe  United  States  Supreme  Court  and  tbe 
federal  courts,  in  cases  arising  on  the  ques- 
tion of  taxation  with  reference  to  stock  and 
surplus  as  to  whether  or  not  surplus  fell  un- 
der the  term  stock,  have  drawn  the  distinc- 
tion between  "stock"  and  "surplus,"  and  hold 
that  tbe  surplus  is  subject  to  the  taxation. 
In  Leather  Manufacturers'  Bank  v.  Treat,  128 
Fed.  page  262,  62  C.  O.  A.  644,  in  discussing 
this  question  it  is  said: 

"It  is  quite  usual,  upon  the  orgauixation  of 
financial  corporations,  for  the  stockholders  to 
contribute,  besides  the  share  of  capital,  a  fund 
which  is  known  as  'surplus.'  It  is  also  quite 
usual  for  the  directors  or  managers  of  these  in- 
stitutions to  set  apart  and  to  add  to  this  fund 
from  time  to  time  some  part  of  tbe  accumulated 
profits  of  the  business  in  excess  of  dividend  re- 
quirements. Tbe  fund  produced  in  ather  of 
these  ways  is  what  is  known  as  'surplus.' " 
Central  Trust  Company  of  New  Xork  v.  Treat 
(C.  C)  171  Fed.  301. 

The  ownership  of  this  large  surplus  by  tbe 
corporation,  available  to  make  good  losses  in 
any  of  its  enterprises,  would  natunUly  in- 
crease its  credit  generally. 

The  Supreme  Court  of  the  United  States, 
In  Bank  of  Commerce  v.  State  of  Tennessee, 
161  U.  S.  134.  16  Sup.  Ct  456,  40  Li.  ESd.  page 
645,  in  discussing  the  taxes  which  may  be 
collected  against  a  banking  corporation,  uses 
this  language: 

"The  surplus  belonging  tn  tids  bank  is  'corpo- 
rate property,'  and  is  distinct  from  the  capital 
stock  in  the  hands  of  the  corporation.  The  ex- 
emption, in  terms,  is  upon  tbe  payment  of  an 
annual  tax  of  one-half  of  one  per  cent,  upon 
each  share  of  tbe  capital  stock,  which  shall  be 
in  lieu  of  all  other  taxes.  *  •  *  Recognising, 
as  we  do,  that  there  is  a  di£ferent  property  hi 
that  which  Is  described  as  capital  stock  from 
that  which  is  described  as  corporate  property 
other  than  capital  stock,  and  remembering  the 
necessity  there  is  for  a  clear  expression  (rf  the 
intention  to  exempt  before  the  exemptlMi  will 
be  granted,  we  must  hold  that  the  surplus  has 
not  been  granted  exemption  by  the  clause  con- 
tained in  the  charter  under  diacusalon.  Tb« 
very  name  of  surplus  implies  a  difference. 
There  is  capital  stock  and  there  is  a  surplus 
over,  above,  and  beyond  the  capital  stock,  which 
surplus  is  the  property  of  the  bank  until  it  is 
divided  amoag^  ■tooUioldera,'' 
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"The  tangible  property  of  a  corporation  and 
the  shares  of  stock  tnerein  are  separate  and  dis- 
tinct kinds  of  property  and  belong  to  different 
owners.  Tba  firit  being  the  property  of  the  artifi- 
cial person,  Qie  corporation;  the  latter  t|ie 
property  of  the  indfridual  owner." 

13ie  Constltutloa  In  tills  state  forbids  the 
Issuance  of  "stock"  wlthont  money  paid. 
Until  Issned,  the  capital  stock  is  in  the  cor- 
poration. After  Issued,  when  delivered,  it 
becomes  the  property  of  the  individual,  and 
not  before.  It  Is  not  an  obligation  on  the 
part  of  the  corporation  to  pay  to  the  indl- 
vldnal  the  amount  represented  by  the  sh&res. 
Stock  issued  and  delivered  as  fully  paid  up, 
If  In  the  hands  of  an  innocent  third  party, 
could  be  enforced  against  the  corporation. 
Hence  the  evident  purpose  of  tbe  framers  of 
the  Constitution  and  of  the  law  was  to  pro- 
hibit the  issuance  and  delivery  of  stock  as 
fully  paid  up.  The  capital  stock  in  appellant 
company  could  be  issued  to  tbe  amount  of 
$300,000  of  the  par  value  of  $10.  It  will  not 
De  contended,  we  apprehend,  that  it  could 
hare  Issued  stock  for  $300,000  plus  the  sur- 
plus. The  obligation  on  the  part  of  the  cor- 
poration was  only  for  $10  per  share,  and 
there  was  no  other  outstanding  obligation 
against  It  represented  by  that  certificate,  and 
tbls  was  the  obligation  which  is  prohibited 
from  being  Issued  by  tbe  Constitution.  There 
is  no  provision  in  the  law  or  Constitution 
that  prohibits  an  individual  stockholder  from 
contributing  to  the  corporation  a  sum  of 
money  Independent  of  tbe  shares  of  stock  for 
tbe  purpose  of  making  tbe  assets  of  tbe  cor- 
poration more  valuable.  Such  an  obligatlcm 
or  such  a  note  could  not  violate  the  law  or 
Constltutloa,  for  the  reason  that  the  public, 
in  dealing  with  It,  had  the  assurance,  not 
only  that  tbe  stock  is  paid,  but  that.  In  ad- 
dition thereto,  there  Is  $30  per  ehare'over  and 
above  the  stock,  and  public  policy  would 
not  prohibit,  it  occurs  to  me,  a  corporation 
from  making  Its  stock  more  valuable  and  its 
customers  better  secured  by  this  addition 
than  it  otherwise  would  be  by  the  mere  pay- 
ment of  the  par  value  of  the  stock.  We  ap- 
prehend that  it  will  not  be  contended  that 
«nder  articles  1188,  1208,  and  1210,  tbe 
shareholder,  in  case  a  creditor  should  desire 
to  collect  a  debt  against  tbe  corporation, 
oould  collect  from  tbe  shareholder  more  than 
tbe  face  value  or  par  valne  of  his  stock ;  or, 
In  case  of  insolvency,  that  be  would  be  assess- 
ed for  more  than  Us  pro  rata  part  as  shown 
by  tbe  face  or  par  value  of  his  stock.  X 
beUere  that  when  this  note  was  paid,  and  it 
having  been  paid  before  the  issuance  or  de- 
livery of  the  stock  to  the  appellee,  that  the 
par  value  of  the  stock  was  paid  for,  and  that 
the  Constitution  and  law  of  Texas  were 
■atisfled,  and  that  he  was  entitled  tO'  his 
certificate  of  stock.    By  tliat  certificate  the 


ccMiqMiny  cUd  a«t  rapresent  to  tbe  'wocM  that 
it  was  folly  paid  np  when  it  was  net,  for  in 
fact  it  received  the  par  vakie  of  the  stock  and 
hB«l  the  money  on  band.  Tbe  oQier  notes  tot 
$1,600,  with  the  accrued  Inteeest,  was  not  tsx 
stock,  bst  It  was  for  something  over  and 
above  the  stock  wbicb  he  had  agreed  to  pay 
as  sorplus,  as  was  shown  by  his  written  prop- 
osition, and  it  was  not  in  violation  of  tite 
Constitution  and  laws  for  him  to  so  execute 
rach  notes.  It  made  the  corpus  of  the  cor- 
poration more  valuable  and  shoald  be  com- 
mended, rather  than  condemned.  I  there- 
fore am  of  the  opinion  tbat  this  case  should 
have  been  reversed. 


MIGHAELIS  V.  NANCE  et  aL    (No.  6690.J* 

(Oourt  of  Civil  Appeals  of  Texas.     Austin. 

March  i,  181j6.    On  Motion  for  !(«• 

hearing  AprU  12,  1816.) 

1.  Wills  «=»42»— PKOBA-ns— Biteot. 

Under  Rev.  St.  1911,  {  8248,  Umidng  th« 

time  for  probating  wills,  tbe  probate  of  a  will 
at  tbe  instance  of  one  not  in  default  under  that 
statute  inures  to  the  benefit  of  all  of  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
Dig.  H  911-018 ;   Dec.  Dig.  «b>428.) 

2.  WlLiI«  *a»824(l)— litVITATIOKS— TONOBANOH 
— OOMPUTATION  OF  PiBIOD— Iw  DBrAUM. 

Under  Rev.  St.  1811,  }  S24S,  Umiting  the 
time  for  probating  wills,  evidence  tbat  delay  in 
discovering  and  offering  for  probate  a  holograph- 
ic will  was  due  to  intrusting  possession  of  tes* 
tatmr's  jpapen  to  another  of  Ha  children  held  not 
insnffiasnt  as  a  matter  of  law  to  prove  that  the 
proponent  was  not  in  default. 

TEd.  Note.— For  other  cnses,  see  Wills,  Cent. 
Dig.  !  767;  Dee.  Dig.  «soSS4{l).] 

8.  PBiifCiPAi.  Awn  AoBWT  «»178(1)— Notice 

TO  ASSITP— SOOPE  OW  AOENCT. 

The .  Jkitowlede«  qf  oiw  performUg  a  mere 

ministerial  duty  is  not  imputed  to  his  prineipaL 

[Ed.    Note.— For    other   cases,    see    Principal 

and  Agent.  Cent.  Dig.  !!  680,  683,  683% ;   Dec. 

Dig.  *J»178{1).] 

4;  NoTios  «=»6— To  AOKNT— Scope  or  Aoenct. 
39m  'knowledge  of  tbe  contents  of  papers 
by  one  given  physical  custody  thereof  does  not 
affect  the  person  depositing  the  papers. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent, 
Dig.  If  3,  8-12 ;  Dec.  Dig.  <S=>5.] 

Appeal  from  District  Court,  Hays  County ;. 
Frank  S.  Roberts,  Jydge. 

■  Proceeding  by  Mrs.  Bassle  Nance  and  oth- 
ers to  probate  a  will.  From  Judgment  pro- 
bating the  will,  defendant  M.  G.  Mlchaelis 
appeals.     Affirmed. 

B.  E.  McKle,  of  Saja  Marcos,  and  Benne 
&  Fuchs,  of  New  Braunfels,  for  appellant 
O,  T.  Brown  and  Barber  &  Johnson,  all  of' 
San  Marcos,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  W.  W.  Haupt  died  at  his 
residence  In  Hays  county,  Tex.,  on  tbe  27tb, 
day  of  August,  1907,  leaving  surviving  him 
Uls  wife,  Sarah  A.  Haupt,  and  six  children,  to. 
wit:  Mrs.  A.  B.  Landers,  wife  iof  A.  P.  Land- 


iFar  othar  eaSM  ttt  ■■»•  10(10  auO'  KIT-NUUBBR  In  -all  Key-NUmMrad  Dlcut*  taiCl  Indnw 
184  S.Ww-^50    •Application  for  writ  of  error  pending  in  Supreme  Court. 
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en;  Mn.  Leila -Cooper,  a  widow;  Mra-Bassle 
Nance,  wife  of  J.  M.  Nance ;  O.  B.  Haupt ;  L. 
M.  Haupt ;  and  Mia.  Touay  Barbee,  wife  of  W. 
H.  Barbee.  He  left  an  Instrument  la  his  own 
handwriting  claimed  to  be  bla  last  will  and 
testament.  His  wife  died  September  1,  1912. 
Upon  the  death  of  W.  W.  Haupt  his  son, 
Lonls  Haupt,  who  bad  been  attending  to 
hla  business  for  some  years,  took  charge, 
with  the  consent  of  all  of  the  heirs,  of  all  of 
his  property,  Inclndisg  his  private  papers. 
His  property  consisted  of  pasture  lands 
which  Louis  Haupt  leased  and  applied  the 
proceeds  to  the  support  of  the  wife  of  W. 
W.  Haupt  during  her  lifetime,  and  it  is  to 
be  inferred  from  the  record  that  thereafter 
he  divided  such  proceeds  among  the  sur- 
viving children,  except  Mrs.  Landers.  Mrs. 
Landers  at  the  time  of  the  death  of  W.  W. 
Haupt,  and  for  some  years  prior  thereto, 
had  been  Insane,  and  had  made  her  home 
with  her  father,  though  she  had  a  husband 
and  two  sons  living  at  Sulphur  Springs,  in 
Hopkins  county,  Tex.  Prior  to  his  death 
W.  W.  Haupt  divided  his  farm  lands,  ex- 
cept 125  acres,  equally  among  his  five  chil- 
dren, not  including  Mrs.  Landers.  There 
were  125  acres  of  this  land  which  the  evi- 
dence shows  that  W.  W.  Haupt  had  express- 
ed an  intention  of  dividing  prior  to  his 
death  in  like  manner  as  he  bad  divided  his 
other  lands,  but  this  was  not  done.  The  in- 
strument purporting  to  be  the  will  of  W.  W. 
Haupt  was  signed  by  him,  but  not  witnessed 
by  any  one.  Louis  Haupt  supposed  that  the 
Hame  was  Invalid  as  a  will  for  the  reason 
that  it  was  not  witnessed.  The  other  four 
children,  and  also  the  son  of  Mis.  Landers, 
knew  of  the  existence  of  this  writing,  but 
none  of  them  ever  saw  it  until  about  March 
20,  1914,  when  It  was  seen  by  J.  M.  Nance, 
the  husband  of  Mrs.  Nance,  who  took  it  to 
San  Marcos,  submitted  it  to  a  lawyer,  and 
was  informed  that  it  was  a  valid  wlU.  On 
the  following  day  it  was  offered  for  iMrobate. 
The  will  provided  that  the  lands  referred  to 
should  become  the  property  of  the  five  chil- 
dren, excluding  Mrs.  Landers.  All  of  the 
children  of  W.  W.  Haupt,  except  Mrs.  Land- 
ers, resided  In  Hays  county.  Shortly  after 
the  death  of  W.  W.  Haupt  it  was  thought 
advisable  to  send  Mrs.  Landers  to  a  sani- 
tarium at  San  Antonio.  The  remaining  chil- 
dren, supposing  that  their  father  had  died 
intestate,  and  that  Mrs.  Landers  had  an  In- 
terest in  the  estate,  sold  the  125  acres  above 
referred  to  for  $1,000,  and  appropriated  that 
money  to  the  use  and  benefit  of  Mrs.  Landersi 
Appellant  bad  bargained  with  Mrs.  A.  P. 
Landers,  the  husband  and  guardian  of  Mrs. 
Landers,  for  the  purchase  of  her  one-sixth 
interest  In  the  land.  He  afterwards  complet- 
ed his  purchase  from  Landers,  who  executed 
to  him  a  deed  for  such  Interest  by  order  of 
the  probate  court  of  Hopkins  county.  Appel- 
lant resisted  the  probate  of  the  alleged  will 
In  tile  county  oonr^  and  upon  the  same  being 


theire  probated  Se  appealed  to  the  district 
court,  where  a  like  Judgment'  was  rendeied, 
from  which  Judgment  this  appeal  la  proae- 
cuted. 

Opinion. 

[1]  It  will  be  seen  from  the  foregoing  find- 
ings of  fact  that  the  will  of  W.  W.  Haupt 
was  not  offered  for  probate  until  about  seven 
years  after  bis  death,  for  which  reason,  ap- 
pellant contends,  that  the  probate  of  said 
will  was  barred  by  the  statute  of  limitation 
under  .article  3248  of  the  Bevlsed  Statutes, 
which  prescribes  that  wills  shall  not  be  ad- 
mitted to  probate  after  a  lapse  of  four  years 
after  the  death  of  the  testator,  except  where 
the  party  offering  the  same  is  not  In  default 
Appellee  contends  that  article  3248,  supra. 
Is  essentially  a  statute  of  limitation,  and 
therefore,  by  virtue  of  article  6708,  does  not 
apply  to  married  women.  Mrs.  Nance  and 
Mrs.  Barbee  were  married  at  the  date  of 
their  father's  death,  and  continued  so  to  be 
up  to  the  time  of  the  trial  hereot  We  deem 
it  unnecessary  to  pass  upon  this  issue.  Inas- 
much as  this  Judgment,  we  think,  ought  to 
be  affirmed  upon  the  ground  that  Mrs.  Bar- 
bee, at  least,  was  not  in  default  in  not  soon- 
er offering  the  will  for  probate;  and.  If 
not,  the  probate  of  the  wUl,at  her  instance 
inures  to  the  benefit  of  all  of  the  heirs  of 
W.  W.  Haupt.  Masterson  v.  Harris  (Sup.) 
174  S.  W.  570.  The  case  was  submitted  in 
the  district  court  upon  special  Issues  as  fol- 
lows: 

"Special  Issue  No.  1.  If  instrumeut  offered 
for  probate  was,  in  fact,  written  and  signed  by 
William  W.  Haupt,  did  he  intend  it  for  and  as 
hia  will,  that  is,  did  he  intend  thereby  to  ex- 
press and  direct  the  disposition  to  be  made  of 
all  or  any  of  his  property  after  his  death?  Ton 
will  answer  this  question  'Yes,'  or  'No,'  on  the 
following  form  of  verdict.     Ans.  Yes. 

"Section  No.  1.  For  your  guidance  in  making 
your  findings  upon  issues  Nos.  2,  3,  4,  5,  and  B 
you  are  instructed  by  the  court  that  the  laws  of 
Texas  provide  that:  'No  will  shall  be  admitted 
to  probate  after  the  lapse  of  four  years  from 
the  death  of  the  testator,  unless  it  be  shown  by 
proof  that  the  party  applying  for  such  probate 
was  not  in  default  in  failinr  to  present  the 
same  for  probate  witliin  the  four  years.'  'The 
undisputed  evidence  in  this  cose  shows  that  each 
of  the  parties  offering  the  alleged  will  for  pro- 
bate knew,  within  less  than  four  years  next  aft- 
er the  death  of  William  W.  Haupt,  that  he  had 
either  written  or  started  to  write  some  diaracter 
of  instrument  with  reference  to  bis  estate  and 
the  disposition  to  be  made  thereof  after  his 
death.  Now,  you  are  directed  by  the  court  that 
it  was  the  duty  of  each  of  the  interested  par- 
ties who  now  offer  said  instrument  for  probate 
to  exercise  due  care  to  know  the  nature  and  ef- 
fect of  such  paper;  and.  If  by  the  exercise  of 
saeh  care  he  or  she  would  have  ascertained  the 
true  chaxBCter  of  the  paper  in  question  in  time 
to  have  offered  same  for  ^obate  within  four 
years  after  the  death  of  William  W.  Haupt, 
then,  under  such  circumstances,  he  or  she  would 
be  in  default  in  not  offering  same  for  probate 
within  that  time,  (a)  The  expression  'due  care,' 
as  used  herein,  means  that  degree  of  care  whirh 
a  person  of  ordinary  prudence  wouid  have  ei-er- 
cised  under  the  same  or  similar  circumstances. 

"Sectiim  No.  2.  If  under  all  the  bicts  and  cir- 
cumstances in  evidence  you  find  that  any  party 
or  poEtiea  now  offering  the  said  inatranant  tx 
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probate  did  exerdae  dne  cate  and  dU  net,  in 
fact,  ascertain  or  know  ttie  true  condition  of 
the  paper  in  qnestion  at  any  time  withla  four 
yean  next  Bucceedingr  the  death  of  William  W. 
Uaapt,  then  you  will  be  anthoiiced  to  tind  that 
Boch  party  or  parties  was  not  in  default  Beai^- 
ing  in  mind  the  foregoing  instructions,  you  will 
answer  each  of  the  following  questions  or  issues 
Mos.  2,  8,  4,  8,  and  6: 

"Special  Issue  No.  2.  Was  W.  H.  Barbee  in 
de&ult  in  not  offering  the  instrument  in  ciues- 
tion  for  probate  within  four  years  next  after 
the  death  of  W.  W.  Haujpt?    Ans.  No. 

"Special  Issue  No.  3.  Was  Mrs.  TOoay  Baihee 
ia  default  In  not  offerii^  the  instrnment  in  ^ues- 
tioD  for  probate  within  four  years  after  the 
death  of  W.  W.  Haupt?    Ans.  No. 

"Special  Issue  No.  4.  Was  O.  B.  Hanpt  in  d«- 
&ialt  in  not  offering  the  instrnment  in  qupstioa 
for  probate  within  four  years  next  atteir  tb« 
death  of  W.  "W.  Haupt?    Ans.  No. 

"Special  Issue  No.  5.  Was  J.  M.  Nance  in  de- 
tenlt  in  not  offering  the  instrnment  in  qnestion 
for  probate  within  foar  years  next  after  the 
death  of  W.  W.  Haupt?    Ans.  No. 

"Special  Issue  No.  6.  Was  Mrs.  Bassie  Nance 
In  default  in  not  offering  the  instrument  in 
qnestion  for  wobate  within  four  years  next  after 
the  death  of  W.  W.  Haupt?    Ans.  No." 

We  need  consider  only  special  Issaes  Nos. 
2  and  3,  relating  to  Mrs.  Barbee  and  her  hus- 
band. The  testimony  which  we  think  is  suf- 
ficient to  snstaln  the  judgment  of  the  court 
as  to  Mrs.  Barbee  and  her  husband  Is  as  fol- 
lo^ra: 

W.  H.  Barbee  testified: 

"After  the  death  of  Mr.  Haupt  I  understood 
that  he  had  started  a  wilL  Hy  wife  told  me 
that  he  had  left  a  paper  or  wiU,  something  of 
the  kind.  She  did  not  know  exactly  what  it 
was.  This  was  soon  after  Mr.  Haupt's  death. 
I  did  not  know  but  what  it  was  a  will  I  asked 
lioais  [Li.  M.  Haupt],  and  he  told  me  that  he 
had  started  a  will,  but  had  never  completed  it, 
and  that  it  was  not  signed.  He  told  me  about 
what  be  had  in  it  It  was  some  time  within  a 
year  after  Mr.  Haopt  died.  From  what  Iiouis 
told  me  I  just  supposed  he  bad  started  a  writ- 
ing, bat  had  never  completed  it,  and  had  never 
rigned  it  at  all,  and  I  didn't  give  it  any  more 
thought  I  thought  it  was  worthless.  If  Iiouis 
bad  told  me  that  Mr.  Haupt  had  written  ont  and 
■igned  a  paper,  I  would  have  insisted  on  having 
it  probated,  because  I  understood  that  was  legaL 
When  Louis  Haupt  told  me  that,  I  did  not  have 
any  reason  to  question  his  statement.  I  took 
his  word  for  it.  I  did  not  ascertain  anything  to 
tb*  contrary  until  the  Sunday  before  it  was 
brought  down  here,  which  was  in  JVbmary  or 
March.  *  *  *  My  understanding  was  that 
Louis  was  talcing  charge  of  the  property,  and 
eveiTthlng  in  the  house  was  left  and  nobody 
lived  in  tbe  house.  Between  the  death  of  Mr. 
Haupt  and  that  of  Mrs.  Haupt  the  only  income 
they  had  was  from  the  rent  of  the  pastures. 
Mr.  Haupt  had  kept  than  rented  out  Several 
years  ben>re  lie  died  he  had  sold  all  his  stock. 
Louia  attended  to  this,  and  after  Mr.  Haupfs 
death  he  would  collect  the  earnings  and  place 
that  money  in  the  l>enk  to  Mrs.  Haupt's  credit 
and  site  would  check  it  ont  at  her  will.  *  '  *  * 
Sutwequent  to  the  death  of  Mr.  Haupt  the  chil- 
dren executed  a  deed  by  whidi  tliey  conveyed 
part  of  the  land  that  bad  belonged  to  the  es- 
tate, which  deed  recited  that  he  died  wiUiont 
any  wilL  *  *  •  I  think  it  was  12S  acres. 
Baore  Mr.  Hanpfs  death  there  had  never  been 
any  division  as  between  the  children  of  that  126 
acres  of  land." 

He  tlien  states  that  this  135  acres  was  sold 
to  seciure  fnnda  for  the  support  of  Mrs.  Lan- 
ixn,  and  lUao  tliat  th«  dee^  to  this  12S  aprea 


was  drawn  by  Mr.  Barl>er,  attorney*  for  ap- 
pellee In  this  ease,  and  that  at  the  time  the 
deed  was  drawn  Mr.  Bart>er  asked  if  Mr. 
Haupt  had  left  a  wiU,  and  that  Louis  Haupt 
then  made  the  statement  to  him  substantially 
as  be  bad  previously  made  it  to  tbe  witness, 
namely,  that  Mr.  Haupt  had  begun  a  writing 
with  reference  to  bis  property,  but  had  not 
finished  it,  and  that  it  was  not  signed.  The 
witness  stated  that  he  had  no  other  informa- 
tion in  regard  to  this  instrument  until  the 
Sunday  before  it  was  offered  for  probate  on 
Monday  (March  21,  1914),  at  which  time  be 
and  his  wife  were  at  the  house  of  Mr.  Nance ; 
that  he  was  discussing  with  1^.  Nance  tbe 
offer  of  appellant  to  purchase  the  undivided 
interest  of  Mrs.  Landers,  and  that  he  stated 
that  he  wished  Mr.  Haupt  bad  signed  the 
Instrument  that  he  had  written,  so  that  tbe 
members  of  the  family  could  control  the  land, 
and  not  let  an  outdide  party  in.  Mr.  Nance 
then  stated  to  him  that  the  instrument  was 
signed,  but  was  of  no  value  as  a  will  because 
it  was  not  witnessed.  The  witness  then  said 
that,  if  Mr.  Haupt  wrote  the  instrument  and 
signed  it,  it  could  be  probated  as  a  will. 
Thereupon  they  went  to  church,  where  Louis 
Haupt  was,  and  took  him  aside,  and  the 
witness  asked  Louis  if  the  instrument  re- 
ferred to  had  been  signed  by  Mr.  Haupt  and 
Louis  answered  that  it  had,  but  was  not 
witnessed.  He  then  stated  that  It  was  bis 
understanding  In  such  cases  witnesses  were 
not  required.  On  tbe  next  day  Mr.  Nance 
went  to  the  house  of  Louis  Haupt,  got  tbe 
instrument,  took  It  to  San  Marcos,  and  sub- 
mitted it  to  Mr.  Brown,  a  lawyer  there,  who 
advised  that  It  be  offered  for  probate,  which 
was  accordingly  done.  On  croas-ezamination 
tbe  witness  said: 

"I  knew  all  the  time  from  a  short  time  after 
CoL  Haupt's  death  that  he  had  left  an  instru- 
ment of  some  kind  in  the  form  of  a  will  or 
something  tiiat  purported  to  be  a  portion  of  a 
will  or  something  of  that  sort.  I  never  did  re- 
quest to  see  the  paper.  Louis  told  me  that  it 
was  not  signed,  and  I  did  not  think  it  was  nec- 
essary. *  *  *  I  did  not  think  that  Louis 
Haupt  intentionally  made  a  fnlse  statement  to 
me  about  it  As  well  as  I  recollect,  he  did  not 
ten  me  that  the  will  was  not  signed  up  prop- 
erly, but  he  said  the  will  was  not  signed ;  that 
is  what  he  told  me  as  well  as  I  recollect.  I 
am  certain  that  tliat  is  what  be  told  me  at  the 
time." 

Referring  to  tbe  sale  of  tbe  126  acres,  the 
proceeds  of  wblcfa  were  uaed  for  Mrs.  Land- 
ers' benefit,  tbe  witness  said: 

"I  guess  I  did  recognize  the  fact  that  Mrs. 
Landers  was  entitled  to  a  share  in  the  prop- 
erty tliat  was  being  divided.  We  did  not  think 
there  was  any  will,  and,  of  course,  we  thought  . 
she  was  entitled  to  it  *  *  *  At  that  time 
we  were  raising  money  to  send  her  to  San  An- 
tonio for  treatment" 

Referring  to  the  conversation  In  the  office 
of  Mr.  Barber  at  the  time  tbe  deed  to  the 
125  acres  of  land  was  made,  witness  said: 

"I  never  requested  Mr.  BBrl>er  to  look  at  it 
[the  will]  and  tell  me  what  it  was.  I  did  not 
consider  it  worth  looking  at  if  it  was  not  com- 
pleted.   I  aevar  tjeqaested  aay  lawyer  at  any 
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time  to  examine  !t  until  it  was  brongbt  down 
here  to  Mr.  Brown  about  a  year  ago.  I  consid- 
ered tliat  if  it  had  no  aignatore  that  It  was 
worthier;  that  it  was  just  as  if  it  was  not 
made.    I  am  not  a  lawyer." 

On  redirect  examination  the  witness  said: 
"There  was  nothing  at  all  to  cause  me  to  sus- 
pect or  Burmlse  that  Louis  was  incorrectly  stat- 
ing the  situatitKi  to  me  when  be  told  me  the  pa- 
per was  not  signed.  I  had  absolute  confidence 
In  him.  •  •  •  I  do  not  know  that  I  ever 
talked  with  Mr.  Nance  about  it  before  until  aft- 
er I  heard  that  Michaelis  had  contracted  to  buy 
Mrs.  Landers'  interest  I  just  in  talking  in  a 
general  conversation  said  that  I  was  sorry  that 
Mr.  Haupt  had  not  completed  the  will  and  sign- 
ed It  up,  BO  we  could  protect  Mrs.  Landers,  and 
also  ourselves,  and  keep  out  undesirable  per- 
sons. *  *  *  I  don't  think  I  ever  mentiimed 
it  to  any  of  the  other  heirs." 

Mrs.  Toaay  Barbee  testified  as  follows: 
"Before  my  father's  death  my  mother  told  me 
he  had  started  a  writing.  She  said  it  was  for 
us  children  to  go  by  after  their  death.  I  never 
saw  any  paper  that  my  father  had  prepared. 
After  he  died  Louis  said  that  it  was  a  paper, 
but  that  it  was  of  no  value,  because  it  was  not 
signed.  This  must  have  l)een  some  months  after 
my  father  died;  I  don't  remember  exactly.  I 
probably  may  have  told  my  husband  that  some 
time  there  was  a  writing,  but  that  was  all.  We 
did  not  discuss  it.  After  Louis  told  me  that  I 
never  had  any  information  subsequent  to  that 
until  the  matter  came  up  recently  advising  me 
that  the  paper,  whatever  it  was,  was  actually 
signed  by  my  father.  If  at  any  time  after  my 
father's  death  Louis  bad  told  me  that  there  was 
a  paper  written  out  and  signed  by  my  father, 
I  would  have  consulted  my  husband,  and  gone 
by  his  wishes ;  he  is  the  business  member  of  the 
firm.  *  *  *  Up  until  that  Sunday  night 
when  we  were  at  Mrs.  Nance's  house  I  had  no 
information  that  caused  me  to  think  or  surmise 
that  this  paper  was  actually  written  out,  com- 
pleted, and  signed  by  my  father.  All  of  that 
time  I  had  believed  that  it  was  not.  In  fact, 
signed  by  my  father.  •  •  •  From  the  first 
I  didn't  think  the  win  was  finished.  The  idea 
I  conceived  was  that  it  was  not  a  finished  wilL 
My  mother  first  told  me  about  this  paper  be- 
ing in  existence.  Louis  was  the  first  one  told 
me    about   it    not   being    signed    up   properly. 

*  *  *  My  mother  did  not  tell  me  the  paper 
was  not  signed.  Louis  told  me  shortly  after 
Papa's  death  that  it  was  not  signed.  That  was 
seven  years  ago.  I  may  not  repeat  his  exact 
words,  but  he  said  that  Papa  left  a  writing, 
but  it  was  not  signed,  and  it  was  of  no  value. 

•  ♦  •  I  knew  there  was  a  writing  started 
for  us  to  go  by,  but  I  never  knew  that  it  was 
finished  or  signed.  *  *  •  Louis  Haupt  is  my 
brother.  I  knew  him  to  b«  an  honest  man,  and 
I  knew  that  he  would  not  make  away  with  any- 
thing. He  would  not  do  anything  wrong  inten- 
tionally. If  he  misled  us,  it  was  by  ignorance 
or  mistake." 

lie  witness  stated  tbat  she  knew  ber 
father's  wishes  with  reference  to  his  proper- 
ty by  talking  with  him  about  It,  and  that 
she  supposed  his  wishes  were  being  carried 
OTtt.  "He  freqnently  expressed  bis  wishes  In 
regard  to  the  Landers  people."  The  will  of 
Mr.  Haupt  states  that  he  does  not  wish  Land- 
ers or  his  sons  to  have  any  of  his  land,  but 
undertakes  to  make  an  equal  division  of  it 
among  the  other  children  after  the  death  of 
bis  wife. 

[2]  Appellant  dtes  In  support  of  bis  com- 
tentl(»  that  tbe  testimony  sbows,  as  matter 
«f  Uar,  tint'  Mm.  Bazti«e^  aa  well  a*  tba 


others,  was  In  default  wlttitn  the  meaning 
of  the  statute.  Boren  y.  Boren,  38  Tex.  GlT. 
App.  130,  85  S.  W.  48;  Stanford  v.  Flnka, 
46  Tex.  GlT.  App.  30,  90  S.  W.  449;  Kuhbman 
V.  Baker,  50  Tex.  631 ;  Connoly  v.  Hammond, 
58  Tex.  16 ;  Calhoun  t.  Burton,  64  Tex.  518 ; 
Bass  V.  James,  83  Tex.  110,  18  S.  W.  336; 
Smith  V.  Fly,  24  Tex.  345,  76  Am.  Dec.  109; 
Hudson  V.  Wheeler,  34  Tex.  366 ;  and  several 
other  cases  not  stronger  than  the  ones  stated. 
In  Boren  ▼.  Boren  and  Stanford  y.  Finks, 
supra,  in  which  cases  It  was  held  that  negU- 
gence  was  shown  as  matter  of  law,  tbe  facts 
In  tbe  cases  were  shown  by  public  records. 
In  the  first  case  a  will  had  been  made  d»- 
vising  the  Ufe  estate  in  land  to  the  mother  of 
appellant,  who  was  then  15  years  old,  with 
remainder  to  him.  Tbe  will  was  duly  pro- 
bated. He  alleged  that  bis  elder  brother 
procured  him  to  sign  a  deed  to  tbe  land  wltb 
his  mother,  upon  the  representation  that  be 
bad  no  Interest  in  the  land,  but  that  bis 
signature  was  necessary  in  order  to  obtain 
a  loan.  Eleven  years  afterwards  he  brought 
suit  to  set  aside  the  probate  of  the  will.  A 
demurrer  to  bis  petition  was  sustained.  The 
court  said  tbat  it  was  not  shown  that  ap- 
pellant was  not  of  average  intelligence,  al- 
though it  was  alleged  that  he  coold  not  read 
or  write ;  that  every  boy  of  average  intelli- 
gence 15  years  of  age  ought,  to  be  presumed 
to  know  that  be  had  some  interest  in  land 
belonging  to  bis  deceased  father,  unless  his 
father  bad  disposed  of  it  by  wtU.  If  be  bad 
gone  to  the  records,  he  could  have  ascertain- 
ed that  there  was  a  will,  and  that  he  was  the 
legatee  thereonder.  Tbls  he  did  n(H:  do  on- 
tll  after  he  was  23  years  of  age. 

In  tbe  case  of  Stanford  v.  Finks,  siq;)ra, 
there  was  a  Judgment  against  the  party  of 
which  be  bed  knowledge,  and  it  was  held 
that  be  should  be  required  to  take  notice  as 
to  how  be  was  affected  by  the  judgment. 

In  Bass  v.  James  and  Smith  v.  Fly,  suina, 
suit  was  brought  to  recover  for  a  deficiency 
In  acreage,  not  upon  a  warranty,  but  upcn 
the  ground  of  misrepresentation.  In  the  first 
case  the  suit  was  brought  within  three  years 
after  the  purchase  of  the  land.  In  the  sec- 
ond case  the  deed  was  made  December  29, 
1853,  and  the  suit  was  filed  April  1.  1860. 
In  these  cases  it  was  held  negligence,  as  mat- 
ter of  law,  for  a  man  to  fall  for  the  length  ot 
time  shown  to  ascertain  the  quantity  of  land 
in  a  tract  owned  by  him,  as  be  could  easily 
have  done  by  having  a  survey  made. 

In  Kuhlman  v.  Baker,  supra,  the  allegation 
was  that  Baker  had  represented  to  Kuhlman 
that  he  had  a  good  title  to  a  tract  of  land, 
and  was  making  him  a  warranty  deed.  The 
deed  was  made  in  1850.  Kuhlman  alleged 
tbat  salt  had  been  brought,  and  tbat  he  had 
been  evicted  from  the  land,  and  that  he  did 
not  discover  that  Baker  did  not  have  a  good 
title,  nor  that  his  deed  was  not  a  warranty 
nntU  bach  suit  was  filed  17  years  after  the 
deed  was  executed.  In  addition  to  what  was 
said  as  to  tlie  dat^  oC  a  paKy  Uf  know  uaidec 
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what  Und  of  a  daed  he  holds  title  to  land, 
the  court  said  that  It  did  not  appear  that 
ecMifldcBtlal  relations  continued  to  exist  be- 
tween the  parties  after  the  execution  of  the 
deed. 

In  Hudson  t.  Wheeler,  snpra,  an  attempt 
was  made  to  set  aside  two  deeds,  dnly  record- 
ed, and  under  which  the  land  had  been  held, 
one  tor  the  period  of  17  years,  and  the  other 
for  25  years.  On  the  other  hand.  It  was  held 
in  Pitman  r.  Holmes,  34  Tex.  Civ.  App.  486, 
78  S.  W.  981,  that  the  tact  that  land  that  was 
purchased  with  the  separate  money  of  plain- 
tiff's father  was  misrepresented  to  plaintlfC 
and  concealed  from  her  by  her  mother  was 
sufficient  to  suspend  the  running  of  the  stat- 
ute of  Umitatlom  until  her  discovery  of  aaeb 
fraud,  17  years  thereafter. 

In  Isasdu  v.  Wright,  60  Tex.  CIt.  AjW> 
312,'  110  a.  W.  970,  it  was  htid  that  faUnre 
to  discover  that  the  wrong  lots  were  pointed 
out  to  the  purchaser  suspended. the  statute  of 
limitation  for  a  period  of  more  than  4  years. 
In  Shuttleworth  v.  MeGee,  47  Tex.  Oiv.  App. 
604,  106  S.  W.  828,  an  attorney  employed  to 
collect  a  note  reported  to  his  client,  a  non- 
resident, that  he  had  obtained  Judgment 
thereon,  and  subsequently  by  letter  cooflim- 
ed  this  statement.  This  was  In  1902.  In 
1906  the  owner  of  said  note  heard  of  the 
death  of  bis  said  attorney,  and  employed 
another  attorney  to  attend  to  the  collection 
of  said  Judgment.  The  latter  attorney  in- 
formed the  plaintiff  that  no  Judgment  had 
been  obtained,  and  thereupon  he  instituted 
suit  upon  said  note.  The  court,  among  other 
things,  said: 

"Under  the  facta  as  set  up  in  the  petition, 
which  the  demurrers  admit  to  be  true,  the  trial 
court  erred  in  holding  that  the  plaintiff's  causs 
of  action  was  barred  bv  the  four-year  statute 
of  limitation ;  and,  if  the  two-year  statute  ap- 
plied to  plaiatifTg  cause  of  action,  still  we  think 
the  statute  was  suspended  by  the  misrepresenta- 
tion of  Pope  [the  deceased  attorney]  to  his 
client" 

In  Gooper  v.  Lee,  1  Tex.  Clr.  App.  9,  21  8. 
W.  998,  Lee  brought  suit  to  set  aatde  a  deed 
wbidi  be  alleged  he  had  been  induced  to  ere* 
cute  up<m  the  fraudulent  representation  of 
the  defendant,  who  was  his  son-in-law  and 
legal  adviser.  It  was  held  that  this  was  s«rf- 
fldent  to  raise  the  issue  as  to  reasonable  dlll- 
genoe  In  bringing  the  suit  See,  also,  Ryan 
V.  Hallway  Oo.,  64  O^ex.  28»;  Ochoa  v.  MlUer, 
59  Tex.  462;  Elwell  v.  ConyentLon,  76  Tex. 
610, 13  S.  W.  562 ;  8t  Mary's  AjsylniB  v.  Mas- 
terson,  67  Tex.  Civ.  App.  646, 122  S.  W.  587 ; 
Pena  v.  Bmni,  156  6.  W.  816;  Brown  v. 
Brown,  61  Teix.  56.  In  St  Mary's  Asyliun  v. 
MastersoD,  supra,  the  will  was  not  offered 
for  probate  until  21  years  after  the  death  of 
the  testator,  but  It  was  held  under  the  facts 
at  that  case  that  proponent  was  not  in  de- 
fault within  tbe  meaning  of  tba  statute. 

The  lss\ie  In  the  instant  case,  as  it  Is  In 
cases  where  fraud  or  coooealment  of  material 
fiicts  is  alleged,  is  as  to.wlte^r  the  party 
deceived  or  misled  baa  used  reasonable  dili- 


gence to  discover  the  fraud  or  mlstalEe.  The 
court  submitted  this  issue  upon  a  correct  def- 
inition as  to  diligence,  and  the  Jury  found  In 
favor  of  appellee  on  the  Issue  submitted.  As 
atiove  stated,  we  think  the  evidence  was  snffl- 
dent  to  raise  the  issue,  and  that  the  court 
did  not  err  In  refusing  to  per«nptorlly  In- 
struct the  Jury  to  find  for  app^ant  and  did 
not  err  In  refusing  to  grant  appellant  a  new 
trial  on  the  ground  that  the  verdict  of  the 
Jury  was  unsupported  by  the  evidence. 

Appellant  assigns  error  upon  the  action 
of  the  court  In  overruling  the  special  excep- 
tion to  the  petition;  his  proposition  being 
tltat  the  general  allegattons  contained  in  the 
pleading  of  proponents  that  they  acted  with 
proper  diligence,  and  that  through  no  fault 
of  theirs  was  the  wUl  not  sooner  propounded 
for  probate,  are  craduslMis,  and  are  wlnlly 
Insuffldent  to  excuse  such  default  The  peti- 
tion not  only  stated  the  legal  oondusion  from 
the  facts  relied  upon,  but  also  stated  such 
facts.  Hence  we  hold  that  the  court  did  not 
err  in  overruling  the  special  exertion  refer- 
red to. 

Appellant  assigns  error  as  to  the  Judgment 
rendered,  for  the  reason  that  It  does  not  ap- 
pear from  the  record  that  the  witnesses  by 
whom  the  will  was  proven  up  subscribed  to 
their  testimony  In  either  the  county  court  ot 
In  the  district  court  As  to  the  proceedings 
in  the  county  court,  it  is  Immaterial  whether 
or  not  the  witnesses  subscribed  to  their  tes- 
timony, inaamndi  as  the  trial  in  the  district 
court  is  de  nova  'As  to  the  proceedings  in 
the  district  court.  It  does  not  appear  from  the 
record  whether  or  not  the  witnesses  subscrib- 
ed to  their  testimony,  but  we  think  that  is 
ImmatetlaL  The  issue  presented  on  this  ap- 
peal is  as  to  whether  or  not  the  testimony  of 
sadi  witnesses  is  sufficient  to  sustain  the  ver- 
dict of  the  Jury.  This  testimony  is  before  us 
upon  an  agreed  statement  of  facts,  and  to 
that  alone  we  look  in  determining  the  issue 
here  presented. 

Appellant  assigns  error  upon  the  action  of 
the  court  in  refusing  to  submit  to  the  Jury 
spedal  issue  No.  6  requested  by  contestant. 
Said  issue  was  as  to  whether  or  not  Louis  M. 
Haupt  was  the  agent  of  the  respective  pro- 
ponents for  the  purpose  of  caring  for  and 
having  custody  of  the  papers  left  by  W.  W. 
Haupt  at  the  time  of  his  death.  The  court 
refused  to  submit  this  l8su&  The  testimony 
in  support  of  this  issu^  as  stated  in  appel- 
lant's bi^ef,  is  as  follows: 

The  witness  Mrs.  Bassie  Nance  testified 
that  Louis  Haupt  took  charge  of  his  father's 
affairs  after  his  death;  that  she  did  not 
know  whether  Louis  was  acting  for  all  of  the 
proponents  in  taking  diarge  of  her  father's 
papers  or  not 

J.  M.  Nance  testified: 

"Mr.  Haupt  bad  Louis  Haupt  looking  after 
his  business  affairs  for  several  years  before  his 
death.  He  was  getting  tolerably  old.  Louis 
Uved  theve  with  bite  until  htf  married,  and. then 
he  moved  to  Kyle,  but  attended  to  his  father's 
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busineas  at  the  time  be  was  Utuik  there  with 
him.  Louia  took  charge  of  the  old  man'a  af- 
faira  after  his  death,  or  it  seems  it  turned  out 
that  way.  I  did  not  ask  him,  but  I  supposed 
he  was  looking  after  the  property  in  the  interest 
of  all  the  heirs.    I  offered  no  objectirai  to  it" 

W.  H.  Barbee  testified: 

"My  understanding  was  that  Louia  Haupt  was 
taking  charge  of  the  property,  and  everything  in 
the  house  was  left,  and  nobody  lived  in  the 
house.  I  supposed  Louis  Baupt  had  the  papers, 
as  he  attended  to  all  his  father's  business  for 
him,  and  in  the  discussion  in  Mr.  Barber's  ofiSce 
I  think  I  knew  that  Louis  had  possession  of 
it  In  fact  I  think  that  Louis  took  charge  of 
all  the  papers  of  Mr.  Haupt's  estate  after  Mrs. 
Haupt  broke  up  housekeeping.  I  think  he  took 
all  the  papers  down  to  Kyle,  and  probably  put 
them  in  the  bank,  but  I  am  not  sure.  That 
however,  is  my  understanding.  I  never  objected 
at  all  to  I^oms  having  possession  of  these  pa- 
pers." 

Mrs.  Touay  Barbee  testified: 

"Louis  did  not  take  charge  of  the  manage- 
ment of  the  papers  and  other  property  of  my 
father's  estate  for  my  mother  and  the  other 
children,  only  in  this  way:  Re  said  to  me,  and 
probably  to  my  husband:  'Some  one  has  got  to 
take  the  lead  and  settle  off  the  funeral  expenses 
of  our  mother  and  the  estate,  and  will  it  be  all 
right  for  me  to  give  out  the  checks?'  I  told 
him  so  far  as  I  was  concerned  it  was  all  right 
l%ere  was  no  other  lead  to  take.  I  knew  that 
Louis  had  all  the  papers  of  my  father's  estate, 
and  I  didn't  make  any  objection  to  his  retain- 
ing possession  of  them.  I  thought,  as  he  had 
been  with  father  and  attended  to  his  things,  he 
was  the  proper  one." 

O.  B.  Hanpt  testified: 

"I  told  him  [Louis]  at  the  time:  Ton  had  bet- 
ter get  all  of  his  papers  and  pat  them  some- 
where where  they  are  not  liable  to  get  burned 
up.'  I  might  have  said:  'We  had  better  get 
them  papers.'  I  left  it  to  him,  as  he  knew  where 
they  were,  which  part  of  the  desk  they  were  in. 
He  had  been  attending  to  that  and  I  knew  he 
would  get  them  all." 

Louis  Haupt  testified: 

"I  took  all  of  his  papers.  I  knew  where  he 
kept  his  deeds  and  private  papers.  It  is  not  a 
fact  that  shortly  after  my  father's  death  I  took 
charge  of  all  my  father's  papers  with  the  eon- 
sent  of  my  brothers  and  meters.  I  snpposed 
they  all  knew  I  bad  these  papers.  There  was  no 
objection  raised  to  my  taking  them.  None  of 
them  ever  came  to  me  and  demanded  any  of 
these  papers.  If  they  had  demanded  it  I  would 
have  let  them  look  at  the  papers.  I  did  not 
feel  that  I  had  any  more  right  than  they  did, 
only  they  were  in  my  possession." 

In  addition  to  the  above,  W.  H.  Barbee  tes- 
tified: 

"I  did  not  understand  that  Louis  was  caring 
for  the  papers  for  the  benefit  of  all  the  heirs, 
bat  for  Mrs.  Haapt" 

W  This  testimony,  at  most,  shows  that 
Louis  M.  Haupt  took  tl>e  physical  custody  of 
the  papers  belonging  to  his  father's  estate, 
including  the  will,  with  the  knowledge  of  the 
other  beirs,  and  without  objection  on  their 
part  The  contention  of  appellant  Is  that 
Louis  Hanpt  was  the  agent  of  the  other  heirs, 
and  that  his  knowledge  that  the  will  was 
written  and  signed  by  the  deceased  Is  to  be 
imputed  to  the  other  heirs.  It  Is  true  that, 
under  proper  restrictions,  knowledge  acquir- 
ed by  an  ageat  will  be  Imputed  to  the  princi- 


pal, but  this  Is  true  only  where  the  agent  ao- 
quiies  such  knowledge  while  in  performance 
of  the  principal's  business,  and  while  acting 
with  reference  to  the  matter  for  which  bis 
agency  was  created.  Where  one  in  p^form- 
ing  a  mere  ministerial  duty  learns  facts  ma- 
terial if  known  to  his  principal,  there  la  no 
Imputation  of  sudi  knowledge  as  to  the  prin- 
cipal. Labbe  t.  Corbett,  09  Tex.  608,  6  8.  W. 
808 ;  Storms  v.  Mundy,  46  Tex.  Oiv.  App.  88, 
101  8.  W.  258;  Pennoyer  t.  Willis,  26  Or.  1, 
S6  Fac.  668,  46  Am.  St  Rep.  596;  Mediem 
on  Agency  (2d  Ed.)  H  1881-1834;  S9  Qyc.  pp. 
1687,  1686. 

In  Labbe  v.  Corbett,  supra,  the  Issue  was 
as  to  whether  LaM>e  knew  of  the  diseased 
ccmdition  of  certain  sheep.  In  receiving  the 
sheep  be  bad  with  him  persons  to  assist  in 
taking  charge  and  driving  the  sheep,  and 
these  partle»  observed  at  tlie  time  that  the 
sheep  were  diseased.  Under  this  state  of 
facts  the  court  said: 

"If  it  had  been  shown  that  appellant  had  an 
agent  or  agents  to  whom  be  had  Intrusted  the 
duty  of  ascertaining  the  condition  of  the  sheep, 
then  such  a  charge  as  was  given  would  have 
been  correct;  for  in  such  case  the  making  of  in- 
quiry would  have  been  within  the  scope  of  the 
agent's  power,  and  it  would  have  been  bis  dvty 
to  communicate  to  his  principal  the  knowledg* 
possessed  by  himself.  The  tacts,  however,  do 
not  show  any  such  agency,  but  do  show  that  the 
appellant  was  present  to  examine  the  sheep  for 
himself,  and  that  he  had  persons  with  him  whoee 
sole  duy  it  was  to  assist  him  in  driving  and 
caring  for 'the  sheep.  Some  of  these  persons 
stated  that  they  saw  some  diseased  sheep  at  the 
time  they  were  delivered.  The  knowledge  of 
persons  so  situated  could  not  be  deemed  to  affect 
the  appellant  with  knowledge  of  the  facts  known 
to  them." 

[4]  There  Is  no  testimony  In  this  case  tend- 
ing to  show  that  Louis  Haupt  was  the  agent 
of  the  other  heirs  for  the  purpose  of  ascer- 
taining the  contents  of  the  will,  or  as  to 
whether  or  not  It  was  signed  or  properly  sign- 
ed. The  mere  fact  that,  with  the  consent  of 
the  other  heirs,  or  even  at  their  request,  be 
took  charge  of  the  papers,  including  this 
will,  for  safe-keeping,  would  not  affect  tbe 
others  with  knowledge  which  be  may  bave 
acquired  from  an  examlnatUm  of  this  paper. 

For  the  reasons  stated,  the  Judgment  of  tbe 
trial  court  Is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

App^ant  in  bis  motion  for  rehearing  com- 
plains that  we  in  oar  opinion  herein  con- 
strued tbe  will  of  W.  W.  Hanpt  as  providing 
that  "tbe  lands  referred  to  should  become  the 
property  of  tbe  five  children,  ezduding  Mrs. 
Landers."  We  bad  no  intention  of  construing 
tbe  will,  as  that  was  not  an  Issue  before  as, 
and  what  we  said  in  relSermoe  thereto  to,  of 
course,  dicta. 

All  tbe  groonds  set  out  in  the  motion  tor 
rehearing  hare  been  carefully  examined,  and 
we  overrule  ibe  sanMk 

Motion  oTCfrmled. 
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BEIimABDT  T.  BOBOEBS  et  u.    (No.  631.)* 

(Court  of  Olvll  Appeals  of  Texas.     Bl  Paso. 

Maieh  28, 1916.    Rehearing  Dttiied 

April  13.  1916.) 

1-  Damaokb  *s»78(8)— Lkjuidated  Damages 
— 'Mots  Ouabamtebikg  Dbuvebt  of  Tttub. 
Where  tbe  seller  of  a  hotel,  in  exchange  for 
personalty  and  notes,  executed  a  note  which  stat- 
ed that  it  represented  a  forfeiture  to  the  amount 
mentioned,  the  mortgage  secaring  it  providing 
that  it  was  a  forfeit  put  up  to  guarantee  deliv- 
ery of  title,  upon  the  seller's  failure  to  convey 
good  title  the  buyers  could  recover  on  the  note, 
the  stipulation  for  the  forfeiture  of  the  amount 
expressed  having  been  intended  as  agreed  or 
liquidated  damages,  while  tbe  intention  of  the 
parties  in  regard  to  such  a  matter  is  controlling. 
[EH.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  M  157,  159;   Dec  Dig.  «s>78(0).l 

2.  Damages  ^=>78(2)  —  Lxqitidated  Daicaoks 

"FOBFEIT." 

The  expressions,  "he  agrees  to  forfeit  the 
aura  of  one  thousand  dollars?'  "this  note,  to  the 
extent  of  the  amount  herein  mentioned,  repre- 
sents a  forfeitare  put  up,"  and  "said  note  being 
a  forfeit  put  up,"  mean  something  different 
from  the  word  "penalty." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  157 ;   Dec.  Dig.  <8=»78(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forfeit.] 

3.  Dahaokb  «=»163(1)— Breach  ov  Oontraot 
— PBIffltntPTION  OF  Damaok. 

Damages,  which  must  be  actnal  or  liquidat- 
ed. ar«  presumed  to  flow  from  a  breach  of  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Damages. 
C«it  Dig.  H  454,  456;  Dec  Dig.  <S=3l63(l).] 

4.  Dakaqes  «=s>79(1)— LiQuroATKD  Damagbs 
OB  Penaity. 

Where  no  approximation  between  actnal 
and  stipulated  damages  for  breach  of  contract 
can  be  made,  the  stipulated  damages  must  con- 
troL 

[Ed.  Note.— For  other  cases,  see  Damages. 
Gent.  Dig.  S  104;    Dec  Dig.  «s»79(l).] 

Appeal  from  District  CJourt,  Ward  Coonty ; 

5.  J.  Isaacks,  Judge. 

Suit  by  W.  r.  Borders  and  wife  against 
Marvin  Belnhardt  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  A.  Hudson,  of  Pecos,  for  appellant  B. 
W.  Baker,  of  Barstow,  and  Jno.  B.  Howard, 
of  Pecos,  for  appellees. 

WAIiTHAlA,  J.  On  the  24th  day  o* 
Varch,  1914,  appeUant  and  appellees  tttered 
into  a  contract  for  tbe  sale  and  exchange  of 
propeitles,  the  several  provisions  of  which 
are  snbstaatlaUy  as  follows:  (1)  In  consld- 
^atbm  of  96.1100  Rdnbardt  agreed  to  convey 
to  the  Borders  within  60  days,  free  of  In- 
cnmbrance,  except  as  to  the  unpaid  purchase 
money,  certain  town  lots  In  Barstow,  Jex., 
<ia  which  the  Pearle  Hotel  was  situated.  (2) 
The  consideration  was  to  be  paid  as  follows: 
93.000  was  paid  by  a  sale  and  delivery  of 
certain  horses,  wagons,  and  harness.  The 
balance  of  the  consideration  was  to  be  evi- 
denced by  promissory  notes  due  one  in  No- 


vember, 1914,  and  one  in  each  year  following, 
until  aU  were  paid,  and  secured  by  vendor's 
Men.  (3)  Relnhardt  could  convey  the  prop- 
erty directly  from  himself  or  from  the  rec- 
ord owner.  Including  the  hotel  furniture,  the 
Borders  to  keep  tbe  property  insured  to  tbe 
extent  of  the  amount  of  the  unpaid  notes. 
(4)  If  a  release  of  the  lien  on  the  hotel  prop- 
erty then  existing  could  not  be  procured  and 
placed  of  record  before  the  execution  of  tbe 
Border  notes,  Belnhardt  should  procure  s\ich 
a  release  and  place  the  same  In  escrow  in 
some  bank,  to  be  agreed  on,  the  release  to  be 
delivered  to  the  Borders  with  the  deed,  Beln- 
hardt to  furnish  complete  abstract,  showing 
title  in  the  party  executing  the  deed.  (6)  The 
Borders  agreed  to  accept  deed  within  60  days 
from  date  of  contract  and  to  execute  the 
notes,  and  to  then  give  bill  of  sale  to  the  per- 
sonal property.  (6)  Possession  of  the  i>er- 
sonal  property  was  delivered  at  the  time  of 
the  making  of  the  contract  (7)  The  Borders 
should  have  possession  of  tbe  hotel  property 
from  the  signing  of  the  contract,  and  had  the 
right  to  the  possession  of  the  personal  prop- 
erty until  the  delivery  of  the  deed  to  them. 
In  the  event  the  Borders  should  Call  or  re- 
fuse to  comply  with  the  terms  of  the  contract, 
they  agreed  to  surrender  possession  of  the 
hotel.  (8)  The  Border  notes  should  also  be 
secured  by  chattel  mortgage  on  the  hotel  fur- 
niture and  to  execute  the  mortgage  on  deliv- 
ery of  the  notes. 

On  the  25th  of  April,  the  same  parties,  in 
the  same  matter,  entered  Into  a  supplemental 
contract.  After  several  whereases,  reciting 
the  provisions  in  the  first  contract,  the  sup- 
plemental contract  provides  substantially  as 
follows: 

(1)  Tbe  amounts  and  dates  of  payment  of 
some  of  the  notes  are  changed.  (2)  The  title  to" 
the  live  stock  given  by  the  Borders  as  part  con- 
sideration shall  remain  in  the  Borders  until 
Belnhardt  delivers  a  good  and  merchantable  ti- 
tle to  the  hotel  property.  (3)  (We  quote  the 
verbiage.)  "It  is  further  agreed  that  should  the 
said  party  of  the  first  part  (Belnhardt)  fail  or 
refuse  to  deliver  good  and  merchantable  title  to 
said  hotel  property,  as  contracted,  he  agrees  to 
forfeit  the  sum  of  one  thousand  dollars,  said 
amount  to  be  paid  to  the  parties  of  the  second 
part  (Borders)  in  such  event.  However,  it  ia 
agreed  that  in  the  event  of  any  objection  to  title 
to  the  said  property  on  the  part  of  the  parties  of 
the  second  part  then  the  party  of  the  first  part 
shall  have  a  reasonable  time  from  the  date  of 
such  objection  in  which  to  correct  such  defecbs, 
if  any,  as  are  objected  to,  and,  to  secure  the 
payment  of  the  said  sum,  the  party  of  the  first 
part  agrees  to  execute  deed  of  trust  to  a  certain 
section  of  land  situated  in  Ward  county,  Texas, 
and  being  aU  of  section  190,  block  84.  H.  &  T.  C. 
Ry.  Co.  survey." 

Relnhardt  executed  and  delivered  the  $1.- 
000  note,  and  also  executed  and  .delivered  a 
mortgage  on  the  said  section  of  land  to  se- 
cure its  payment  The  note  Is  for  91,000, 
and  is  dated  April  24,  1914,  and  made  pay- 
able to  W.  F.  Borders  60  days  after  date. 
After  the  formal  statement  of  the  note,  these 
words  occur  In  the  body  of  the  note: 


^ssFor  other  eases  m*  Bame  topto  and  KBT-NUU^BR  In  all  Key-NunAsrsd  Dlgssts  and  fadexes 
•AppllcsUon  for  writ  ot  error  pending  in  Supreme  Court 
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"Tliis  note,  to  t&e  extent  of  the  iunonnt  there- 
in menticned,  represents  a  forfeitare  put  up  by 
said  Marvin  Beinhardt  in  aooardance  with  a  con- 
tract of  even  date,"  etc. 

The  mortgage  contains  the  following: 

"11,000.00.  Said  note  being  a  forfeitute  pot 
up  to  guarantee  delivery  of  title  to  certain  prop- 
erty described  in  contract  of  even  date  between 
Marvin  Reinhardt  and  Mr.  and  Mrs.  W.  F. 
Borders,  with  interest  from  maturity  until  paid 
at  the  rate  of  eight  per  cent,  per  annum,  laid 
interest  payable  as  it  accrues,  at  the  office  of  W. 
F.  Borders,  then  this  conveyance  shall  become 
null  and  void  and  these  presente  shall  be  re- 
leased in  due  form  at  my  expense." 

The  mortgage  makes  proTlsion  for  the  sale 
of  the  mortgaged  property  "in  case  of  de- 
fault or  failure  to  observe  and  keep  any  of 
the  covenants  hereof"  by  the  grantor. 

Appellees  brought  this  suit  against  appel- 
lant to  recover  on  the  |1,000  note  and  for  a 
foreclosure  of  the  mortgage  lien;  alleged  a 
breach  of  the  contract  to  convey  the  hotel; 
alleged  that  the  $1,000  note  represented 
agreed  or  liquidated  damages;  alleged  ap- 
pellees' readiness  and  willingness  to  perform 
their  part  of  the  contract;  alleged  damages 
to  the  personal  property  while  in  the  bands 
of  appellant:  and  asked  judgmant  for  such 
damages. 

Appellant  denied  that  he  had  breached  the 
contract,  and  pleaded  his  ability  and  willing- 
ness to  perform  his  part  .of  it ;  alleged  that 
appellees  had  never  pointed  out  any  defect  in 
the  title  to  the  hotel  property,  nor  bad  given 
him  au  opportunity  to  correct  such  defects; 
pleaded  refusal  to  peitovm  the  contract  on 
the  part  of  appellees ;  alleged  that  the  note 
with  the  deed  of  trust  sued  upon  was  ex- 
ecuted for  the  sole  purpose  of  guaranteeing 
delivery  of  title  to  the  hot«a  property,  and  to 
become  void  upon  a  tender  of  a  good  and 
merchantable  title  thereto,  and  was  a  penal- 
ty and  not  agreed  or  liquidated  damages,  and 
that  appellees  were  not  the  owners  and  hold- 
ers of  said  note  and  mortgage.  Appellant 
asked  for  specific  performance  of  the  con- 
tract; iHtiyed  for  the  agreed  value  of  the 
Itersonal  property  given  In  exchan^  for  the 
hotel,  converted  by  appellees;  asked  that  a 
lien  be  decreed  against  the  hotel  property  to 
secure  the  unpaid  balanee  of  the  purohase 
money ;  and  prayed  for  a  cancellation  of  the 
$1,000  note  and  mortgage. 

On  special  issues  submitted,  the  jury  found 
that  there  had  been  liens  of  record  against 
the  hotel  property  at  all  times  since  March 
24,  1914  (the  date  of  the  first  ccmtract) ;  that 
Beinhardt  knew  of  the  existence  of  such 
liens;  that  prior  to  April  6,  1»15,  Reinhardt 
had  never  tendered  to  the  Borders  a  warran- 
ty deed  to  the  hotel  prpperty  with  a  release 
of  such  Uens,  nor  placed  the  same  in  escrow 
to  be  delivered  to  the  Borders  upon  the  ex- 
ecution by  them  of  the  vendqr's  lien  notes, 
called  for  in  the  contract,  nor  had  Reinhardt, 
prior  to  Bttid  date,  told  the  Borders  thai  be  { 


would  secure  a  release  of  the  said  Uens  and 
I^aoe  same  In  escrow,  to  be  delivered  contem- 
poraneously with  the  notes  sbogld  the  Bw- 
ders  execute  the  vendor's  lien  notes  find  place 
them  In  escrow  tar  delivery;  that  the  Bor- 
ders did  not  at  any  time,  prior  to  the  filing 
of  the  suit,  agree  with  Beinhardt  that  they 
would  assume  the  outstanding  vendor's  lien 
notes  against  the  hotel  property  in  lieu  of  ex- 
ecuting the  notes,  as  agreed  in  the  original 
contract;  that  Reinhardt  did  tender  to  the 
Borders  a  warranty  deed  in  which  the  Bor- 
ders were  to  assume  the  payment  of  the  out- 
standing vendor's  lien  notes,  but  that  the 
Borders  refused  to  accept  that  deed;  that 
the  time  elapsing  between  the  date  of  the  re- 
fusal to  accept  the  said  tendered  deed  and 
the  6Ui  day  of  April,  1915,  was  an  unreason- 
able length  of  time  for  Beinhardt  to  have  to 
procure  the  release  of  Uens  and  tender  same 
with  a  deed  to  the  hotel  property. 

On  the  above  findings  of  tlte  Jury,  Judgment 
was  rendered  In  favor  of  appellees  on  the 
$1,000  note,  less  $346.66,  the  rental  value  of 
the  hotel,  and  a  foreclosure  of  the  mortgage 
Uen  on  the  section  of  land.  Appellant  pre- 
sents ten  assignments  of  error,  but  we  think 
the  fourth  and  fifth  are  the  only  ones  that 
we  need  discuss.  By  the  fourth  assignment, 
appellant  Insists  that  the  $1,000  note  sued  on, 
with  the  mortgage  given  to  secure  it,  is  a 
penalty  and  not  agreed  or  liquidated  dam- 
ages. And  by  the  fifth  assigomoit  appellant 
insists  that  no  actual  damages  are  shown  to 
have  been  sustained  by  the  appellees ;  that, 
while  a  sum  is  named  as  liquidated  damages, 
the  courts  will  not  so  treat  It  unless  It  bears 
such  proportion  to  the  actual  damages  that  It 
may  reasonably  be  presumed  to  have  been 
arrived  at,  upon  a  fair  estimation  by  the 
parties,  as  the  compensation  to  be  paid  for 
the  prospective  loss.  By  other  assignments, 
appellant  insists  that  the  proof  shows  that 
appellees  breached  the  contract,  and  that  on 
that  account  they  should  not  be  permitted  to 
recover  on  the  note.  We  need  not  state  the 
evidence  here,  but  a  careful  examination  ot 
It  convinces  us  that  such  contention  is  not 
sustained.  The  facts  found  by  the  jury  in 
our  opinion  are  well  sustained  by  the  evi- 
.den^  and  show  that  wpeliant  not  only 
breadied  tlie  contract,  but  totally  disregarded 
the  obligations  be  had  assumed  to  <dear  the 
hotel  property  of  liois  «f  whlcb  be  well  knew, 
and  tender  to  appellees  a  good  and  sufficient 
merchantable  title,  if  net  within  the  00  days, 
at  least  within  a  reasonable  time.  The  jury 
found  that  he  did  neither.  The  court  did  not 
submit  to  the  Jury  for  their  finding  whether 
the  appellees  had  sustained  any  actual  dann 
ages  arising  from  a  breach  ot  the  coatract  by 
appellant  The  court  construed,  as  a  matter 
of  law,  the  $1,000  note  sued  on  to  be  agreed 
or  llqiuidated  damages  Independently  of  any 
question  ot  damages  actually  Buffered,  or 
question  of  Intention  ot  the  parties  in  flaking 
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fbe  note  oOer  thaa  is  gKprwwed  i»  tbe  writr 
Ing. 

[t,  2]  In  tbe  third  paragropb  of  the  sopple- 
mental  contract,  It  will  be  observed  that  the 
partleB  iB^reed  thst  AntOA  Bdnhardt  "fall 
or  refuse  to  deHrer  a  good  and  merchantable 
title  to  the  hotel  property  as  c<Hitracted,  he 
agrees  to  forfeit  the  sum  of  one  thousand  dol- 
Iar&"  The  note  states:  "This  note,  to  the 
extent  of  the  amount  herein  mentioned,  rep- 
resents a  forfeiture."  The  deed  of  trust  pro- 
vides: "91,000.00.  Said  note  belag  a  forfeit 
put  up  to  guarantee  delivery  of  title."  From 
the  words  nsed  in  tbe  contract.  In  the  note, 
and  In  the  mortgage  given  to  secure  the  note, 
and  from  the  nature  of  the  contract  Itself 
and  all  the  facts  and  drcnmstancea  attending 
the  making  of  the  contract,  note,  and  mort- 
gage, we  think  it  clear  that  the  stipulation 
for  the  forfdtnre  of  the  amount  expressed 
by  the  note  was  intended  aa  agreed  or  liqui- 
dated damages.  It  Is  the  intention  that  con- 
trols. The  damages  Incident  to  appellees' 
leaving  their  former  place  of  residence  In 
Tarrant  county  and  moving  to  Ward  county, 
and  in  surrendering  to  appellant  for  60  days 
the  possession  and  use  of  their  personal  prop- 
erty agreed  to  be  worth  $3,G00,  would  hardly 
be  capable  of  being  definitely  ascertained.  But 
Independently  of  the  question  as  to  whether 
the  damages  could  be  definitely  ascertained 
on  a  breach  of  tbe  contract  by  tbe  appellant, 
the  very  language  nsed  In  tbe  contract,  note, 
and  mortgage  is  sufficient  to  clearly  express 
the  Intention  of  the  parties.  Aa  said  by  the 
Supreme  Court  In  Bakln  v.  Scott  et  al.,  70 
Tex.  442,  7  S.  W.  777,  the  expressions,  "he 
agrees  to  forfeit  the  sum  of  <Mie  thousand 
dollars,"  "this  note,  to  the  extent  of  the 
amount  herein  mentioned,  represents  a  for- 
feiture put  up,"  and  "said  note  being  a  for- 
feit put  up,"  mean  something  different  than 
the  word  "penalty."  In  that  case,  the  ex- 
pression was,  "shall  act  as  a  forfeiture,"  and 
the  court  lield  that  the  parties  meant  that  the 
defendanti  In  the  event  he  albandoned  the 
trade,  should  pay  absolutely  to  the  plalntUts 
the  sum  named  as  their  agreed  damages. 

[S,  4]  In  this  case,  the  jury  fonnd  that  ap- 
pellant did  not  comply  with  his  contract 
The  contract  being  broken,  damages  will  be 
presumed  to  flow  from  its  breadi.  Halft  et 
aL  v.  O'Connor,  14  Tex.  Civ.  App.  191,  87  S. 
W.  238.  These  damages  must  be  either  actu- 
al or  liquidated.  No  approximation  is  made 
to  appear  by  the  evidence  between  the  actual 
and  the  stipulated  damages.  This  not  ap- 
pearing, the  actual  dmnages,  under  the  rule 
stated  by  the  Supreme  Court  in  Collier  v. 
Betterton,  87  Tex.  440,  29  S.  W.  468,  cannot 
be  the  measure  of  recovery ;  hence  the  basis 
of  the  recovery  must  be  Uie  damages  stipu- 
lated in  the  contract  Ualfl  et  al.  v.  O'Con- 
not,  supra. 
Appellant's  assignments  must  be  overruled.  ] 


DONADA  V.  POWBR.    (tto.  6679.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  9,  1918.    On  Motion  for  Re- 
hearing, April  12,  1916.) 

1.  IiARnLOBD  AI70  TBNAITT  «=>22(2)— LdEASKS— 
COWBTBUCTION— StJPPLEKENTAI,  AOBEKMEITT. 

A  lease  of  irrigated  land  providing,  "in  case 
lessees  take  more  than  20  acres  within  six 
months,  the  parties  to  enter  into  a  supplemental 
contract  to  evidence  samej*'  constrned  to  be  an 
offer  to  lease,  and  not  effective  as  a  contract 
urtil  accepted. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  J  66;  Dec.  Dig.  <S=322(2)J 

2.  Landlobd  and  Tenant  €=925(6)— Lkaseb— 
Vai-i  nrry— Acceptance. 

Taking  possession  of  land  by  the  lessee  after 
an  offer  to  lease  it  to  him  is  an  acoeptance  of 
the  offer  as  binding  on  him  as  an  express  verbal 
acceptance. 

[^.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  73-75;  Dec.  Dig.  «=» 
25(6).] 

3.  LiHtFATioiT  OP  AemoNS  «a»27— liEABB  Not 
IN  WarrrNO. 

Under  the  statute  of  limitations  the  right 
to  remit  tinder'  S  lease  not  In  writing  is  barred  it 
snlt  is  not  commenced  in  two  years  after  it 
accrues. 

LEd.  Note. — For  other  cases,  see  Limitation 
oS  Actions,  Cent  Dig.  H  132,  133;  Dec.  Dig. 
i3=5»27.] 

4.  Appkai.  ano  Ebbob  «!S>11&1(2)— Disposi- 
siOEf  —  MoonnoATioN  —  Amount  o^  Rbcov- 

EBT. 

Error  in  allowing  damages  barred  by  a  stat- 
ute of  limitations  may  be  corrected  by  an  appel- 
late court  without  remanding  the  case. 

[Ed.  Note. — ^For  ottier  cases,  see  Appeal  and 
Error,  Cent  Dig.  (i  4498-1500,  4503-4606; 
Dec.  Dig.  <Sa»1161(2).] 

5.  Apfeai.  and  EMbob  €=>&t3(2)— DiaPosTTiON 

— MoDIFIOAnON. 

Where  a  judgment  must  be  reversed  in  any 
event,  an  appellate  court  will  not  itself  under- 
take to  estimate  the  amoont  of  excess  damages 
in  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3331.  3338;  Dec  Dig.  «=> 
843(2.] 

6.  Appeal  and  Ebrob  <3=3882(12)— Rxvixw— 
Pasties  Entitled  to  Ali^ob  Ebbob— Ebbob 
Committed. 

One  is  preclnded  from  nrging  error  in  a 
charge  which  is  almost  a  literal  copy  of  a  special 
charge  asked  by  him, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8602;  Dee.  Kig.  *=» 
882(12).] 

7.  Damages  <S=>214  —  PBOCEEDiNas  fob  As- 
sessment —  INSTBTJOTIONS  —  REDUcnON  OT 

Damages. 

An  instruction  precluding  recovery  of  any 
damages  if  plaintiff  could  have  diminished  them 
is  error. 

[lild.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  642;   Dec  Dig.  <S=>214.1 

On  Motion  for  Rehearing. 

8.  Limitation  of  Actions  «b»24(2)— Pabtktd- 
LAB  Actions— Wbmtew  CoNTKAcra 

A  suit  for  the  rent  of  acreage  over  20  acres 
where  a  lease  provided,  "in  case  lessees  take 
more  than  20  acres  within  six  months,  the  par- 
ties to  enter  into  a  supplemental  contract  to 
evidence  same,"  and  within  the  six  months  the 
lessees  accepted  the  offer  of  more  land  by  parol. 
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but  made  no  written  contract  therefor,  held  a 
suit  "where  th«  indebtednets  is  evidenced  by  or 
founded  upon  an;  contract  in  writing"  within 
the  statute  of  limitations  permitting  snch  suits 
to  be  brought  within  four  years. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Gent  Dig.  f  113;  Dec.  Dig.  «=> 
24(2).] 

Appeal  from  District  Oonrt,  Refngio  Ooim- 
ty;    John  H.  Or«en,  Judge. 

Action  by  J.  F.  Power  against  B.  J.  Do- 
nada.  From  Judgment  for  plalntUT,  defend- 
ant appeals.    Reversed  and  remanded. 

Dougherty  &  Dougherty,  B.  D.  Tarlton,  Jr., 
and  H.  S.  Bouham,  all  of  Beevllle,  for  appel- 
lant Wilson,  Dabney  &  King,  of  Houston, 
and  J.  Tomer  Vance,  of  Refugio,  for  appel- 
lee. 

MOnRSTTND,   J.     Appellee,    Power,   sued 
appelant,  Donada,  to  recover  rents  alleged  to 
be  due  under  a  written  contract  wblch  reads 
as  follows: 
"The  State  of  Texas,  County  of  Refugio. 

"Know  all  men  by  these  presents  that  we. 
James  F.  Power,  of  the  one  part,  and  C.  P. 
Fox  and  B.  J.  Donada,  of  the  other  part,  wit- 
nesseth: 

"The  party  of  the  first  part  is  preparing  for 
irrigation  purposes  about  thirty-seven  acres  of 
land  hereinafter  described,  and  he  does  hereby 
lease  to  the  said  parties  of  the  second  part  twen- 
ty acres  of  the  same  with  the  privilege  to  the 
said  second  parties  to  lease  all  of  said  thirty- 
seven  acres  or  any  amount  of  same  in  excess  of 
twenty  acres  that  they  may  choose,  provided 
they  exercise  said  privilege  of  taking  more  than 
twenty  acres  within  six  months  from  this  date : 
the  rental  of  said  twenty  acres  to  begin  when 
party  of  first  part  is  ready  to  furnish  sufficient 
water  to  irrigate  the  same ;  and  in  case  second 
parties  take  more  than  twenty  acres  within  said 
time  (six  mouths  from  date  hereof),  the  parties 
hereto  to  enter  into  a  supplemental  contract  to 
evidence  the  same.  Said  land  is  situated  on  the 
west  side  of  the  Mission  river  on  the  town  tract 
of  the  town  of  Refugio,  in  said  county  of  Re- 
fugio, about  two  and  one-half  miles  below  the 
said  town  of  Refugio,  the  same  being  part  of 
farm  lots  Noa.  67,  of  twenty-three  acres,  and  4, 
of  twenty  acres,  and  it  is  thonght  that  said 
twenty  acres  or  more  may  embrace  parts  of  oth- 
er fann  lots  belonging  to  party  of  the  first  part 
adjoining  said  lots  o7  and  4.  To  further  identify 
the  land  embraced  in  said  twenty  acres  or  more 
the  same  is  declared  to  be  the  twenty  acres  or 
more  adjoining  the  said  Mission  river,  now 
cleared  of  brush  and  being  prepared  for  irriga- 
tion purposes  by  party  of  first  part. 

"This  lease  is  made  for  the  period  of  five  years 
from  the  date  hereof,  with  the  privilege  to  the 
parties  of  second  part  to  renew  this  lease  at  the 
expiration  of  said  five  years  for  any  period  of 
time  therefrom  not  to  exceed  five  years  from  said 
date  of  the  expiration  of  said  first  five  years 
lease.  Said  parties  of  second  part  agree  to  pay 
a  rental  for  said  land  at  the  rate  of  thirty  dollars 
per  acre  per  annum,  payable  semiannually. 

"Party  of  first  part,  in  consideration  of  said 
stun,  anees  to  furnish  the  following: 

"(1)  Having  purchased  suitable  irrigation  ma- 
chinery, he  agrees  to  have  same  placed  in  posi- 
tion at  once  and  to  furnish  sufficient  water  a^ 
any  and  all  times  to  irrigate  said  twenty  acres 
or  more. 

"(9  To  inclose  said  twenty  or  more  acres  with 
a  substantial  fence  with  twenty-four  inch  wire 
netting  (to  exclude  all  small  animals)  and  two 
barbsa  wires  stretched  at  top  of  fence,  and  t» 


malBtaiu  the  same  during  the  tteriod  of  tUs  lease 
in  good  repair. 

"(3)  To  furnish  one  or  more  main  canals,  as 
may  be  necessary,  for  the  perfect  irrigation  of 
said  land. 

"(4)  A  substantial  tenant  house  and  suitable 
dwelling  for  extra  workmen  to  be  employed  on 
the  farm. 

"(6)  A  substantial  warehouse  20  feet  by  40 
feet,  well  ventilated. 

"(6)  A  substantial  pen  for  work  animals,  a 
proper  shed  in  which  to  feed  the  same,  and  suit- 
able place  to  store  feed  for  said  animals,  and 
shed  to  protect  machinery  and  implements. 

"(7)  The  use  of  the  pasture  in  which  said  farm 
is  located  to  graze  the  necessary  animals  em- 
ployed on  the  farm. 

"(8)  Parties  of  the  second  part  are  to  have  the 
use  of  all  water  supplied  by  said  irrigation  plant, 
and  water  shall  not  be  furnished  to  others,  or 
for  other  purposes,  unless  there  is  a  surplus  of 
water;  that  is,  more  water  than  said  second 
parties  need  for  their  purposes  ot  irrigation. 

"Said  parties  ot  the  second  part  bind  them- 
selves as  follows: 

"(a)  They  agree  to  admit  said  party  of  first 
part  to  partnership  to  the  extent  of  one-third 
interest  after  the  expiration  of  one  year  frots 
date  of  this  lease,  in  consideration  of  the  total 
amount  of  the  lease  money  to  be  paid  as  herein- 
before provided ;  that  is,  party  of  the  first  part 
shall  become  a  full  partner  if  he  so  desires,  pro- 
vided be  makes  no  charge  to  parties  of  seccmd 
part  for  lease  of  said  land  from  the  date  he  so 
enters  said  partnership.  It  being  understood 
that  in  case  the  party  of  the  first  part  elects  to 
become  a  partner  he  is  to  share  equally  one-third 
interest  without  any  expense  for  tools,  etc,  on 
hand  at  the  time  of  bis  entrance  to  such  part- 
nership, but  thereafter  to  furnish  bis  pro  rata 
for  such  tools,  etc. 

"(b)  Parties  of  second  part  agree  to  pay  the 
rental  for  said  land  promptly  semiannually  as  it 
accrues,  unless  party  of  first  part  elects  to  be- 
come a  partner,  as  before  provided,  when  aU  fur- 
ther rental  for  this  lease  shall  cease. 

"(c)  Parties  of  second  part  agree  to  furnish  the 
necessary  gasoline  and  lubricating  oil  with  wbidi 
to  pump  the  necessary  water  for  irrigation,  but 
to  be  at  no  other  expense  in  running  or  main- 
taining the  irrigation  machinery  in  repair,  unless 
party  of  first  part  elects  to  become  a  partner  as 
before  provided,  in  which  case  all  expenses  of 
maintaining  the  irrigation  plant  axe  to  be  borne 
by  all  three  partners. 

"The  parties  of  the  second  part  shall  have 
the  first  privilege  to  lease  any  other  body  of  land 
that  may  be  cleared  and  prepared  for  irrigation 
adjoining  the  said  above  thirty-seven  acres. 

"This  lease  is  transferable,  but  should  either 
of  the  parties  of  the  second  part,  or  of  all  the 
parties,  should  the  said  James  F.  Power  become 
a  partner  as  hereinbefore  provided,  desire  to 
sell  and  transfer  his  interest,  he  binds  himself 
to  give  his  partner  or  partners  the  preference 
to  purchase  his  said  interest,  provided  the  other 
partner  or  partners  pay  an  much  for  such  in- 
terest as  is  oiTered  by  any  other  bona  fide  pro- 
spective purchaser. 

"A  bona  fide  sale  of  his  interest  shall  release 
snch  party  selling  bis  said  interest  from  further 
liability  under  this  lease. 

"Witness  our  hands  this  11th  day  of  Septent* 
ber,  1907. 

"[Signed]    James  F.  Power, 

"Party  of  the  First  Part. 
"B.  J.  Donada, 
"O.  P.  Fox, 

"Parties  of  the  Second  Part." 

On  this  contract  la  .written  an  agreement 
reciting  that  It  Is  supplemental  to  said  con- 
tract, wherein  it  is  stated  that  tbe  reontal  oC 
the  20  acres  mentioned  began  on  October  1, 
1907.    This  agreement  is  dated  February  20^ 
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1908.  Fox  tnuraferred  bis  Interest  in  the 
lease  to  Donada.  Power  never  exercised  his 
c^ytlon  to  become  a  partner.  Plaintiff  al- 
leged that  Donada  elected  to  tue  the  entire 
37  acres,  and  entered  thereon,  used  and  en- 
Joyed  the  same  under  said  contract;  that 
the  rentals  onder  the  contract  amounted  to 
16,700;  that  on  or  about  Jannary  1,  1906, 
d^endant,  by  verbal  contract,  leased  from 
plalntur  77  acres  additional  for  a  term  of 
one  year  beginning  January  1,  1008,  and 
agreed  to  pay  $6  per  acre  therefor,  payable 
semiannually;  that  defendant  paid  plaintiff 
91,600,  the  Items  and  approximate  dates  be- 
ing set  out;  that  plaintiff  In  the  beginning 
operated  the  machinery  and  pumped  the  wa- 
ter, but  later  on  agreed  with  defendant  that 
the  latter  should  do  so,  and  be  paid  by  plain- 
tiff for  such  work.  Plaiatifl  alleged  that  un- 
der such  agreement  defendant  was  aitltled 
to  certain  credits.  The  parties  agreed  upon 
this  matter,  the  agreed  credits  being  allow- 
ed, and  therefore  it  will  receive  no  further 
notice. 

Defendant  admitted  the  execution  of  the 
contract,  but  insisted  that  he  was  liable  to 
plaintiff  for  rent  on  only  20  acres  by  virtue 
ot  Boch  contract  He  further  alleged  that  he 
was  liable  for  only  the  reasonable  rental 
value  of  so  much  of  the  land-  as  he  actually 
used,  and  that  this  liability  was  subject  to 
various  set-off  and  counterclaims  due  him  by 
reason  of  payments  and  by  reason  of  work 
d<me  and  labor  performed  by  defendant  for 
plaintiff,  and  by  reason  of  damages  suffered 
throtu^  platntlff's  failure  to  comply  with  the 
obligations  imposed  upon  him  by  the  terms  of 
said  contract  Plaintiff  denied  the  material 
allegations  of  defendant's  cross-action,  and 
pleaded  the  two  and  four  year  statutes  of 
limitation.  Defendant  by  8uiq;>lemental  an- 
swer Invoked  the  two  and  four  year  statutes 
of  Umltatton,  and  pleaded  the  existence  of 
ambiguity  in  the  contract 

The  court  construed  the  contract  above 
copied  as  one  for  the  lease  of  the  37  acres  at 
the  rate  of  $30  per  acre  per  annum,  payable 
semiannually,  with  a  provision  that  the  les- 
sees need  not  take  more  than  20  acres  under 
the  lease,  and  submitted  only  the  issues: 

(1)  "How  much  of  the  37-acre  tract  contract- 
ed by  the  plaintiff  to  th«  defendant  under  the 
contract  referred  to  above  over  20  acres  did  the 
plalntifE  furnish  to  the  defendant  on  the  defend- 
ant's request,  under  and  in  accordaoce  with  the 
terms  of  this  contract  and  when?" 

(2)  "What  amount  of  damage,  if  any,  did  the 
defendant  suffer  by  reason  of  any  br«ach  by 
phdntiS  of  any  obligation  of  his,  imposed  by  the 
contract  herem  involved,  on  the  plaintiff  (if 
there  was  any  such  breach),  to  wit:  (A)  By  his 
failure  (if  there  was  any  failure)  throughout 
the  periods  hcrtinafter  stated  to  supidy  suitable 
machinery  to  furnish  sufficient  water  as  was 
necessary  at  all  times  to  carry  on  the  irrigation 
enterprise;  (B)  by  his  failure  (if  failure  there 
was)  throughout  the  periods  hereinafter  stated 
to  furnish  and  inclose  said  land  with  a  suitable 
fence,  and  maintain  the  same  in  good  repair, 
with  24-inch  wire  netting,  to  exclude  all  small 
animals,  and  two  barbed  wires  stretched  at  the 
top  of  the  fence;    (Q)  by  his  failura  Uf  failure 


there  was)  to  furnish  one  or  more  main  canals 
as  was  necessary  for  the  perfect  irrigation  of 
the  land? — it  being  claimed  by  the  defendant 
that  the  canals  furnished  were  insufficient  for 
the  proper  irrigation  of  the  land ;  that  is  to  say, 
damages  within  tbe  following  periods:  (a)  Be- 
tween March  23,  1010,  to  March  1,  1011;  (b) 
between   March  1,    1011,    and    September   11, 

In  connection  with  these  Issues  the  court 
gave  certain  instructions  which  will  be  stated 
when  the  assignments  of  error  relating  there- 
to are  discussed.  The  Jury  found  that  plain- 
tiff furnished  to  defendant  at  his  request 
under  tbe  terms  of  the  contract  17  acres  in 
excess  of  20  acres  out  of  tbe  37-acre  tract 
not  later  than  January  1,  1908,  and  that  de- 
fendant suffered  no  damages  by  reason  of 
tbe  matters  alleged  by  him  and  submitted  to 
them. 

The  court  entered  judgment  in  favor  of 
plaintiff  for  $4,400,  with  interest  thereon 
from  March  26,  1916,  at  the  rate  ot  6  per 
cent  per  annum. 

[1  ]  Tbe  contract  above  copied  is  a  contract 
for  tbe  lease  of  20  acres  of  land  for  five 
years  upon  the  terms  and  conditions  therein 
stated,  with  an  option  to  the  lessee  to  take 
all  or  any  part  of  17  acres  adjoining  tbe 
same,  upon  the  same  terms  and  conditions, 
the  lease  thereof  to  expire  when  tbe  lease 
of  the  20  acres  should  expire,  which  (9>tlon, 
It  was  provided,  must  be  exercised  within 
six  months  from  date  of  said  contract  The 
provision  that,  "in  case  second  parties  take 
more  than  20  acres  within  said  time  (six 
months  from  date  hereof),  the  iMrties  hereto 
to  enter  Into  a  supplemental  ocatract  to  evi- 
dence the  same,"  must  be  construed  as  a  pro- 
vision for  an  express  acceptance  of  the  offer, 
whlcfa  acceptance  wonld  make  a  contract  be- 
tween the  parties.  To  construe  it  as  mean- 
ing that  the  lessor  was  merely  contracting  to 
enter  into  a  contract  without  defining  the . 
terms  upon  which  he  was  to  be  bound  would 
be  equivalent  to  eliminating  from  the  con- 
tract aU  that  was  said  with  reqpect  to  the  17 
acres;  for  an  agreement  to  enter  into  a 
contract  upon  terms  to  be  thereafter  agreed 
np<m  would  be  a  nnlllty. 

Plaintiff  aUeised  tluit  the  defendant  enter- 
ed up<m  the  property  "on  or  before  the  first 
day  of  Oetober,  1907,  and  elected  and  agreed 
to  use  the  whole  37  acres,  and  has  been  oc- 
cupying, using  and  enjoying  tbe  same  under 
this  lease,  and  In  accordance  with  its  tarns 
as  stated  above."  In  a  supplemental  peti- 
tion it  was  alleged  that  such  agreement  and 
election  was  made  within  dx  months  from 
date  of  contract  The  allegation  shows  that 
a  contract  was  made  with  regard  to  the  17 
acres,  whereby  the  same  terms  would  apply 
thereto  as  appUed  to  the  20  acres.  Assign- 
ments Xos.  2  and  6  are  therefore  overruled. 

[2]  The  stipulation  that  the  lessee  could 
within  six  nxMiths  elect  to  take  the  17  acres 
was  a  continuing  offer  on  the  part  of  the 
lessor,  based  upon  a  valuable  conslderatton, 
to  include  said  17  acres  wltbin  the  terms  of 
the  lease  coatnict  for  tbe  20- acres,  condl- 
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tiooed  tbat  acceptance  be  made  within  cdz 
montha  The  leesee,  by  verbally  notifying 
the  lessor  of  his  acceptance  of  the  offer  with- 
in the  stipulated  time,  could  make  it  a  valid 
contract,  subject  to  sndi  difficulties  with  re- 
gard to  Its  enforcement  as  might  be  encoun- 
tered If  the  statute  of  frauds  should  be  lur 
voked.  We  think  that  taking  possession  of 
the  land  by  the  lessee  would  be  equivalent  to 
an  acceptance  equally  as  binding  on  him  as 
an  express  veilsal  acceptance.  In  the  case  of 
Patton  V.  Rucker,  29  Tex.  408,  the  court  said: 
"In  order  to  their  enforcement  by  the  courts, 
contracts  for  the  sale  of  land  must  be  evidenced 
by  wrltinjr.  When  the  writing  relied  on  con- 
tains within  itself  all  the  particulars  of  a  con- 
cluded contract,  it  is  sufficient  if  it  be  signed 
by  the  party  against  whom  it  is  sought  to  be  en- 
forced ;  but  if,  instead  of  being  evidence  of  a 
concluded  agreement,  whatever  may  be  its  form, 
it  is  really  a  mere  proposal,  such  a  writing  is 
turned  into  an  agreement,  and  can  be  enforc- 
ed In  equity  by  the  other  party  only  by  his  ac- 
ceptance of  It  in  writing.  A  proposal  by  one 
party  and  an  acceptance  of  that  proposal  ac- 
cording to  the  terms  of  it  by  the  other  constitut- 
ed a  contract." 

In  the  case  of  Foster  v.  Land  Co.,  2  Tex. 
CUv.  App.  614,  22  S.  W.  260,  the  Court  of 
Civil  Appeals  of  the  Galveston  District  fol- 
lowed the  Patton  v.  Rucker  Case,  but  recog- 
nized the  fact  that  there  Is  strong  reason  and 
high  authority  to  sustain  the  opposite  view. 
The  same  conrt  has  recently  adhered  to  Its 
holding  In  said  case.  Daugherty  v.  Lee- 
wright,  174  S.  W.  841.  See,  also,  Lanz  v.  Mc- 
Laughlin, 14  SlUm.  72  (GIL  65).  The  foUow- 
Ing  cases  reannounce  the  rule  that,  when 
the  memorandum  contains  within  Itself  all 
the  particulars  of  a  concluded  contract.  It 
need  only  be  signed  by  the  party  against 
wh(»n  It  is  sought  to  be  enforced:  Morris  r. 
Gaines,  82  Teoc.  265,  17  S.  W.  538 ;  Morrison 
V.  DaUey  (Sup.)  6  S.  W.  427;  Ragsdale  v. 
.  Mays,  65  Tex.  256;  Haezard  v.  Morrison, 
180  S.  W.  244,  affirmed  by  Supreme  Court 
104  Tex.  689.  143  S.  W.  142.  If  the  rule  an- 
nounced In  the  case  of  Patton  v.  Rucker  is 
applicable  to  contracts  for  the  lease  of  land. 
It  Is  clear  that  no  action  could  have  been 
maiintalned  by  appellant  against  appellee 
based  upon  the  theory  that  there  was  a  writ- 
ten contract  for  the  lease  of  the  17  acres,  un- 
less he  could  show  a  written  acceptance 
made  within  the. six  months. 

[3-{]  But,  whether  this  could  be  done  or 
not,  it  is  clear  that,  in  the  absence  of  a 
wrttten  acceptance  of  the  continuing  offer  to 
incdude  the  17  acres  within  the  t^ms  of  the 
lease  contract  for  the  20  acres,  there  Is  no 
memorandum  In  writing  of  any  contract  for 
the  lease  of  the  17  acres  a\gnBiA  by  appellant. 
It  is  true  tiiat,  although  appelant  pleaded 
the  statute  of  frauds,  he  does  not  upon  this 
appeal  urge  any  contentions  based  upon  such 
defense,  but  he  does  urge  osslgnmenta  inter- 
posing the  statute  of  limitation  of  two  years. 
We  think  it  Is  dear  that  the  suit  against  ap- 
pellant as  to  the  rents  foar  the  17  acres  Is 
based  upon  a  contmct  not  In  writing,  for  a 
written  contract  oaonot  be  duMva  by  proof 


mUy  of  an  offer  Jn  wilttng,  anfl  that  there- 
fore the  two-year  statute  of  limitations  Is  ap- 
plicable to  the  demand  for  audi  rents.  As- 
slgmaentB  Nos.  -4,  5,  and  21  rriate  to  limita- 
tion as  to  the  rents  of  the  17  acvea,  and  must 
be  sustained.  The  error  in  allowing  that 
portion  of  said  rents  which  became  due  more 
than  two  years  before  tiie  suit  was  filed 
could  be  corrected  by  this  oonit,  hot,  as  the 
judgment  must  be  reversed  on  another 
ground.  It  will  be  unnecessary  to  undertake 
to  estimate  the  amount  of  excess  in  the  Judg- 
ment. 

As  no  Issue  is  raised  with  regard  to  the 
statute  of  frauds,  we  will  decide  all  questions 
submitted  in  appellanf  s  brief  upon  the  the- 
ory that  there  was  an  eoforceable  parol  con- 
tract for  the  lease  of  the  17  acres  for  the 
period  sued  fi>r  by  plaintiff.  It  fi^ows  that 
no  error  was  committed  by  the  court  in  sus- 
taining an  exception  to  that  part  of  appel- 
lant's first  supplemental  petition  in  which  he 
undertook  to  plead  that  be  was  only  due 
plaintiff  the  reasonable  rent  on  various  por- 
tions of  said  17  acres  for  small  periods  of 
time  during  which  he  alleged  that  be  used 
the  same.     Assignment  No.  1  is  overruled. 

Appellant  admitted  that  he  took  posses- 
sion of  part  OC  the  17  acres  under  the  option 
given  him,  and  the  only  Issue  was  as  to  the 
number  of  acres  he  elected  to  take.  This 
issue  was  submitted  to  the  Jury,  and  they 
found  he  took  the  entire  17  acres.  While  the 
court's  description  in  his  charge  of  the  provi- 
sions of  the  lease  contract  Is  not  correct,  and 
is  confusing  in  that  it  describes  the  contract 
as  one  for  the  lease  of  87  acres,  with  provi- 
sion that  lessees  need  not  take  more  than  20 
acres,  but  If  they  should  take  more  than  20 
they  should  within  six  months  exercise  the 
privilege  of  taking  more,  and  the  first  Issue 
assumes  there  was  a  contract  for  37  acres, 
still,  as  the  jury  was  reqaired  to  find  only 
one  fact,  namely,  how  many  acres  api>ellant 
elected  to  take,  we  think  the  errors  in  the 
portions  of  the  charge  referred  to  would 
not  require  a  reversal  of  the  Judgment.  We 
do  not  see  how  it  could  be  prejudicial  to  ap- 
pellant, leaving  out  of  consideration,  as  we 
must,  all  Issues  relating  to  the  statute  of 
frauds,  if  the  court  had  Instructed  the  Jury 
specifically  that  there  was  a  verbal  contract 
between  plaintiff  and  defendant  as  to  such 
acreage  out  of  the  37  a<Tee  which  defendant 
elected  to  take,  and  for  them  to  find.  In  ad- 
dition to  the  20  provided  for  In  the  contract, 
the  number  of  acres  in  the  additional  tract 
so  takea  Assignments  7  to  11,  Inclosire,  are 
overruled. 

[S]  Appellant  objects  to  the  second  issue 
on  the  ground  that  it  submits  in  one  complex, 
intricate  mass  practically  the  entire  case,  so 
far  as  made  by  the  cro8s-actl<m,  and  urges 
that  this  constitutes  error  in  view  of  the  fttct 
that  he  requested  that  the  case  be  submitted 
on  special  issues.  It  appears  from  the  qaall- 
fication  of  the  bill  of  exceptions  that  the 
court  hod  tiefore  him  the  defendant's  excep- 
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ttona  to  Ma  proposed  durge  aa  well  aa  an  of 
defendant's  special  charges  when  he  drew  his 
charge.  The  oontentB  of  his  proposed  charge 
are  not  disclosed  by  the  record.  It  appears 
that  defendant  requested  a  special  charge 
couched  in  almost  the  identical  language  of 
the  charge  given  by  the  court.  The  bill  of 
exceptions  shows  that  defendant  excepted  to 
such  charge  In  spite  of  the  fact  that  it  was 
almost  a  literal  copy  of  the  special  charge 
asked  by  him.  We  conclude  that  under  the 
circumstances  he  is  precluded  from  in  Insistp 
ing  that  the  court  erred  in  the  method  adopt- 
ed in  submitting  the  matters  covered  by  the 
second  issue.  Assignments  12  and  13  are 
therefore  overruled. 

[7]  Appellant  also  asslgnB  error  upon  that 
portion  of  the  court's  charge  which  reads  as 
follows: 

"The  defendant  cannot  recover  damages  (if 
any)  by  reason  of  any  default  of  the  plaintiff 
in  regard  to  the  matters  complained  of  and  men- 
tioned above  (if  any  there  were)  in  any  caae  to  any 
extent  where  the  accrual  of  such  damages  oould 
have  been  prevented  or  diminished  by  reasonable 
exertions  and  by  the  nse  of  ordinary  care  end 
reasonable  expense  on  the  part  of  the  defend- 
ant" 

This  charge  waa  excepted  to  In  the  trial 
conrt  on  various  grounds.  One  was  that 
It  denied  the  defendant  the  right  to  recover 
the  amount  it  would  reasonably,  have  cost 
him  to  preveift  or  diminish  the  injuries  com- 
plained of.  Another  was  that  it  did  not  al- 
low defendant  to  recover  such  damages  less 
the  diminution  that  defendant  could  have 
broi)ght  about  It  appears  that  defendant 
re^Tiested  the  court  to  give  a  aveclal  charge 
on  this  Issue,  which  was  not  subject  to  the 
two  objections  above  set  out,  made  by  him  to 
the  court's  charge.  We  conclude  that  the 
court  erred  in  giving  the  charge,  |ind  that 
such  error  Is  a  very  material  one;  for  the 
charge  precluded  any  recovery  if  defendant 
could  have  diminished  the  damages.  The 
fifteenth  assignment  of  error  therefore  is 
sustained. 

Api)ellant  by  his  fourteenth  assignment 
contends  the  conrt  erred  in  giving  the  charge 
above  copied  and  held  to  be  erroneons,  be- 
cause the  plaintiff  failed  to  i>lead  that  de- 
fendant by  the  exercise  of  reasonable  care 
could  have  prevented  or  diminished  the  dam- 
ages. He  ctmtends  that,  although  he  did  not 
object  to  the  charge  on  such  ground,  and  in 
fact  asked  a  charge  on  the  subject,  he  can 
take  advantage  of  the  giving  thereof  as  a 
fundamental  error.  Having  held  it  was  an 
erroneous  charge,  it  becomes  unnecessary 
to  say  anything  in  regard  to  whether  It  was 
fundamental  error  to  give  the  same  tn  the 
absence  of  pleadings  raising  the  Issue.  But 
In  view  of  another  trial  we  call  attention 
to  the  fact  that  this  court  has  recently  held 
that  such  an  issue  cannot  be  raised  under  a 
general  denial,  but  n^ust  be  spedally  pleaded 
by  the  party  who  has  breached  the  contract 
Worid's  Special  Films  Oorporatlon  ▼.  Fitchen- 
betg,  178  S.  W.  78S. 

Appellant  contends  that  laia  exception  uis- 


Ing  the  statute  of  Ilmitatl<Mui  to  that  portioa 
of  the  petition  in  which  plaintiff  sou^t 
to  recovn-  rent  due  under  a  verbal  contract 
for  the  lease  of  77  acres  of  land  should  have 
been  sustained,  and  by  another  assignment 
contends  that  the  court  erred  in  rendering 
Judgment  for  such  rent  Awellee  virtually 
admits  that  he  la  not  entitled  to  Judgment 
for  such  sum,  and  answers  the  assignments 
with  a  denial  that  such  sum  entered  into  the 
Judgment  of  the  court  The  Judgment  redtr 
es  that  plalntlfl  should  recover  root  for  74 
acres  at  |6  per  acre,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from 
January  1,  1908,  to  date  of  Judgment;  but, 
after  summing  up  the  various  amounts  due 
plaintiff,  said  Judgment  contains  a  proviso 
to  the  ^ect  that  the  allowance  of  all  of  such 
sums  Is  subject  to  the  limitation  pleaded  and 
the  deductions  to  be  made  on  account  thereof, 
aa  well  aa  the  credita  admitted.  It  la  fur- 
ther recited  that  after  making  such  deduc- 
tloos  and  credits  plaintiff  is  found  entitled  to 
recover  ^,409,  and  said  sum  is  awarded, 
with  interest  o  The  court  falls  to  explain  how 
he  arrived  at  this  amount  tuid  neither  side 
has  undertaken  an  analysis  of  the  matter 
with  the  view  of  showing  what  items  were 
finally  allowed.  We  have  gone  over  the  mat- 
ter, with  the  result  that  we  are  unable  to 
find  any  basis  for  awarding  $4,400- without  al- 
lowing rent  for  said  74  acres.  As  the  Judg- 
ment must  be  reversed  on  another  ground, 
and  the  case  remanded.  It  would  be  profit- 
less for  us  to  explain  how  we  arrived  at  such 
conclusion.  Assignments  Nos.  3  and  20  are 
sustained. 

Assignments  of  error  ^os.  16  and  17  are 
overruled. 

In  view  of  what  has  been  said  with  regard 
to  assignments  14  and  15,  It  becomes  unneces- 
sary to  discuss  assignments  Xos.  18  and  19. 

The  Jodgment  la  reversed,  and  the  cause 
rananded. 

On  Motion  £or  Behearing. 

[I]  Appellee  contends  that  we  erred  in  hold- 
ing that  the  suit  for  rent  In  so  far  aa  it  re- 
lates to  the  17  aores  found  by  the  Jury  to 
have  been  taken  poaseasion  of  by  appellaot  in 
additten  to  the  20  acres  covered  1^  tiie  ortg- 
inal  written  contract,  was  for  a  debt  "evi- 
denced by  or  founded  npon  any  contract  In 
writing."  Much  la  said  about  the  statute  of 
franda,  but  it  will  be  seen  from  ant  original 
(pinion  that  the  applloatlcHi  of  the  statute  of 
frauds  was  not  sought  by  any  assignment'  of 
error,  and  that  what  we  had  to  say  had  ref- 
erence solely  to  the  question  whether  the 
two-year  statute  or  the  four-year  statute  of 
limitation  applied  to  the  claim  for  rent  of 
the  17  acres.  We  find  in  Cyc.  vol.  26,  p.  1038, 
the  following  statement: 

"The  statutory  description  of  an  action  as 
founded  on  an  mstrument  in  writing'  refers  to 
contracts,  obligations,  or  liabilities  growing,  not 
remotely  or  ultimately,  but  immediately,  ont  of 
written  instruments.  Parol  acceptance  of  an 
offer  in  writing  does  not  give  rise  to  an  agree- 
ment or  contract  in  writing,  within  the  mtamng 
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of  itatutM  relating  to  limitation*  gortming  ac- 
tions on  contracts  in  writing." 

In  this  case  appellee  sued  appellant  to  re- 
cover the  amoimt  of  lease  due  for  tibe  20  acres 
covered  by  tbe  written  contract  copied  In  our 
prevloua  opinion,  and  also  for  the  amount 
alleged  to  be  due  for  lease  of  the  seventeen 
acres.  While  It  Is  true  that  the  written  con- 
tract Is  a  proposal  to  rent  to  appellant  such 
part  of  the  17  acres  as  he  may  elect  to  take,  It 
is  also  true  that  It  is  more  than  that ;  for  It  Is 
a  contract  signed  by  appellant,  in  which  he 
binds  himself  to  pay  at  the  rate  of  $30  per 
acre  per  annum  for  the  17  acres  if  be  elects 
to  take  same,  or  for  such  part  thereof  aa  he 
may  elect  to  take.  The  contract  was  complet- 
ed as  to  the  17  acres  by  appellant's  taking 
possession  tbereol  It  may  be  stated  that  the 
suit  for  rent  for  the  17  acres  is  founded  upon 
a  written  agreement  to  pay  $30  per  acre  per 
annum  for  such  part  of  said  17  acres  as  ap- 
pellant should  agree  to  take.  It  has  been 
held  In  this  state  that  a  suit  to  recover  the 
value  of  goods  delivered  pursuant  to  a  writ- 
ten order  is  founded  upon  a  contract  In 
writing.  Page  ▼.  Payne,  41  Tex.  143.  And  It 
was  BO  held  by  this  court,  even  though  the  oi^ 
der  contained  no  promise  to  pay.  Laredo  Elec- 
tric Light  &  Mach.  Ca  v.  V.  S.  Electric 
Lighting  Co.,  26  S.  W.  310.  A  view  not  in 
accord  with  tbe  holding  In  the  last-mentioned 
case  may  be  deduced  from  the  (pinions  In 
the  case  of  Voelcker  v.  McKay,  61  S.  W.  424 ; 
Voelker  v.  McKey,  60  S.  W.  79a 

It  has  been  held  that,  where  a  change  was 
made  by  verbal  agreement  in  the  quality  of 
iron  to  be  used  in  an  iron  fence  contracted 
in  writing  to  be  erected,  the  suit  nevertheless 
was  upon  the  written  contract,  tbe  court  ex- 
plaining its  holding  as  follows: 

"It  was  evidently  intended  that  the  services 
rendered  should  be  controlled  by  the  terms  of  the 
written  agreement,  and  that  the  subsequent 
agreement  changing  the  quality  of  the  material 
should  not  have  the  effect  to  destroy  the  writ- 
ten contract."  Hughes  Bros.  v.  Smith,  83  Tex. 
490,  18  S.  W.  965. 

It  has  also  been  held  that  a  salt  for  tbe 
price  of  extras  provided  parsaant  to  a 
building  contract  which  stipulated  a  certain 
price  to  be  paid  for  the  completion  of  the 
building  according  to  spedflcatloDs  and  for 
the  paym«it  "for  all  extras  above  the  con- 
tract and  for  all  changes  that  mlgbt  be  made 
In  the  plans  and  spedflcatloiis"  was  governed 
by  the  four  years  statute  of  llmltatloo.  Tbe 
court  said: 

"Tbe  fact  that  tbe  extent  of  extras  and  chang- 
es in'  the  plana  were  subsequently  agreed  to 
would  create  no  new  right  or  contract  that  was 
not  fully  provided  for  in  the  written  contract 
The  making  of  such  clianges  and  extras  is  sim- 
ply patting  into  operation  a  contingency  that 
tbe  parties  contemplated  might  occur  when  they 
executed  the  contract,  and  for  which  they  pro- 
vided in  this  written  agreement."  Wilkinson 
V.  Johnson,  83  Tex.  392,  18  S.  W.  74& 

See,  also,  Strlngfellow  v.  Elsea,  45  S.  W. 
418 ;   Sanborn  v.  Plowman,  20  Tex.  Civ.  App. 


484,  49  S.  W.  639:  nddtty  &  Casnalty  Co. 
V.  Callaghan  ft  Orabam,  104  S.  W.  1073. 
When  the  parties  executed  the  written  con- 
tract, they  contemplated  the  contingency  that 
appellant  might  take  more  land  than  the 
20  acres,  and  provided  In  such  contract  for 
the  payment  of  rent  for  such  additional  land, 
and  also  for  obligations  with  reference  there- 
to by  appellant  The  above  cases  Indicate  a 
tendency  upon  the  part  of  our  courts  not  to 
give  a  strict  construction  to  the  words  "con- 
tract In  writing"  such  as  would  classify  all 
contracts  as  oral  contracts  which  are  partly 
written  and  i>artly  oral,  and  we  therefore 
hold  that  In  this  case  the  suit  for  rent  <rf 
tbe  17  acres  Is  governed  by  the  four-year 
statute  of  limitations,  and  overrule  assign- 
ments of  error  Nos.  4,  5,  and  21.  We 
realize  that  the  question  la  one  upon  which 
legal  minds  may  well  differ,  but  believe  that 
our  decision  thereof  Is  In  line  with  the  views 
expressed  in  the  cited  casea. 

Tbe  letter  and  advertisement  relied  upon 
by  appellee  speak  for  themselves.  We  cannot 
find  therein  any  evidence  that  appellee  ac- 
cepted the  offer  to  take  the  17  acres.  The 
same  may  be  said  ccmcemlng  the  cross-action, 
if,  indeed,  it  can  be  considered. 

We  are  unable  to  agree  with  appellee  In 
his  contention  with  reference  to  tbe  other 
assignments  of  error  sustained  by  ns.  The 
Judgment  reversing  the  Judgment  of  the  trial 
court  and  remanding  the  cause  for  another 
trial  must  therefore  be  permitted  to  stand. 
Our  former  t^lnlon  is  modified  as  above  In- 
dicated, but  the  motion  for  rehearing  Is  over- 
ruled. 


LUTEN  et  al.  v.  MISSOUET,  K.  &  T.  BT.  CX). 
OF  TEXAS.    (No.  7450.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

6,  1916.    On  Motion  for  Rehearing, 

April  8,  191&) 

1.  RAiutoAns  «=3300— Persons  on  Tbaok— 
Dtttt  or  Road. 

A  railroad  company  is  guilty  of  actionable 
negligence  in  falling  to  exerdse  ordinary  care  to 
discover  and  avoid  injuring  persons  upon  the 
track  at  such  places  and  upon  such  occasions 
aa  one  of  ordinary  prudence  would  expect  to 
find  them,  and  whether  such  persons  are  tres- 
passers or  rightfully  upon  the  track  makes  no 
difference  in  the  determination  of  the  issue  of 
the  road's  negligence. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  981;  Dec.  Dig.  <s=>309.] 

2.  Railboads  «i=»3uU(13}— Ubx  or  Cbobsiro — 
Neolioence. 

The  act  of  a  person  going  upon  a  railroad 
track  at  a  public  crossing  or  where  the  railroad 
has  expressly  or  impliedly  licensed  the  act  >s  hy 
permitting  the  use  of  the  place  as  a  crossing,  is 
not  negligence  per  se. 

USd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  1186;  Dec.  Dig.  «=>350(13).] 

3.  Raitboads  «=>3B0(3^— iNJtrsiKS  at  Cboss- 

INO— QOBSnONS  FOB  JVKT. 

In  a  widow's  aetion  agaiaat  a  railroad  for 
death  of  her  husband  at  a  crossing,  issues  wheth- 
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«r  deceased  was  ktUed  at  the  croBadng  and  Wheth- 
er the  train  operatives  in  striking  him  were 
goilty  of  negligence  which  was  the  proximate 
canse  of  his  death,  keld  for  the  jnrr  under  the 
evidence. 

[E<d.  Note.— For  other  caaee,  see  Bailroads, 
Cent  Dig.  !  1190;    Dec.  Dig.  <8=>350(32).] 

4.  Tbiai,  «s»130(1)— Dibkcttor  or  Vebdict. 

To  autboriEe  the  conrt  to  take  a  material 
qnestion  from  the  jury,  the  evidence  mast  be  of 
such  a  character  that  there  is  no  room  for  or- 
dinal? or  reasonable  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  It. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  332,  333, 338-841 ;  Dec  Dig.  <8=»l39(l).] 

6.  Neouoence  «=3l36(2)— QuEsnoir  on  Fact 

AND  LA.W. 

Negligence,  whether  by  plaintiff  or  defend- 
ant ia  generally  a  question  of  fact  and  is  a 
question  of  law  for  the  conrt  only  when  the 
act  done  is  violative  of  some  law  or  the  facts 
are  nndispnted  and  admit  of  but  one  Inference. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  279,  281 ;  Dec.  Dig.  i8=>136(2).] 

6.  Rahaoads  «=9S60(7)— Injubieb  on  Track 
— NEei,iOKNa>— QTJEsnoN  fob  Juby. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  hnst>and  at  a  crossing,  whether  the 
servants  of  the  road  in  charge  of  its  train  failed 
to  ring  the  beU  or  blow  the  whistle  of  the  loco- 
motive or  otherwise  give  warning  of  its  approach 
to  the  croBuing,  waa  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1161 ;  Dec.  Dig.  «=9350(7).] 

7.  KAIUtOADS  «S>350(7)— INJTTBIES  ON  TbACK 

—  Question  vob  Jtntr  — Question  of  Fact 

AND  Law. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  whether  the 
train  was  being  run  without  b  headlight  was  for 
the  jury. 

[Ed.   Note.— For  other  cases,   see   Railroada, 
Cent  Dig.  1 1161 ;  Dec  Dig.  ®=9850(7).] 
&  Rah-boads  «c9350(7)— Injubieb  at  Qbosb- 

ino— Question  fob  Jubt. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  the  question 
whether  the  road's  servants  kept  a  proper  look- 
out for  persons  about  to  use  the  crossing  was 
for  the  jury. 

(Ed.  Note.— EV>r  other  cases,  see  Railroads, 
Cent  Dig.  f  U61;  Dec  Dig.  <g=»350(7).l 

On  Motion  for  Rehearing. 

8.  Railboadb  «=>84S(1)— Injubixs  at  Cboss- 

INO — ClBClTMBTANTIAl.  ElVIDENCK. 

It  may  be  established  by  circumstances  that 
a  person  was  killed  by  a  railway  train  at  a 
public  crossing  through  the  negUgenee  of  the 
road's  servants,  and  that  the  person  killed  waa 
at  the  time  in  the  exercise  of  due  care. 

[Dd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138.  1140,  1141 ;  Dee.  Dig.  «sa> 
848(1).] 

10.  fiVIDENOB    «=»54  —  OlBOUMSTANTIAJ.    EVI- 
DENCE. 

Circumstances  establishing  that  a  person 
was  killed  by  a  train  at  a  public  crossing  through 
the  negligence  of  the  railroad's  servants  must 
be  shown  by  direct  evidence  and  cannot  be  in- 
ferred from  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  74;   Dec.  Dig.  <g=>54.] 

11.  Evidence  «=»53— "Pbesdmition  of  Fact." 

A  "presumption  of  fact"  is  a  probable  in- 
ference which  common  sense,  enlightened  by  hu- 
■Mm  knowledge  and  experimce,  draws  from  the 
connection,  relation,  and  coincidence  of  facts  and 


cirenniatanoes  with  each  other,  being  always  to 

be  drawn  by  the  jury. 

[Ed.  Note,— For  other  cases,  see  Evidence. 
Cent  Dig.  {  73 ;  Dec  Dig.  «=>53. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Presumption  of  Fact) 

12.  Raitboads  i8=a348(2)— Injuries  at  Cboss- 
Pfq — ^Direction  of  Movement  of  Tbain— 
Suffioienot  op  Evidence. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  evidence 
held  sufficient  to  warrant  the  conclusion  that 
the  train  which  killed  decedent  waa  moving 
north.. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1189;    Dec  Dig.  «8=»34S(2).] 

Appeal  from  District  Cburt,  HUl  County: 
Horton  B.  Porter,  Judge. 

Suit  by  Mrs.  E.  B.  Lutoi  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  de- 
fendant, plaintiffs  appeaL  Judgment  revers- 
ed, and  cause  ronanded. 

Wear  &  Frazler,  of  Blllsboro,  for  appel- 
lants. Walter  Collins,  of  Hillsboro,  and 
Chas.  B.  Braun  and  Spell  &  Sanford,  all  of 
Waco,  for  appellee. 

TALBOT,  X  Tlie  appellant  Mrs.  Luten, 
for  herself  and  as  next  friend  of  her  minor 
children,  brought  this  suit  against  the  appel- 
lee, the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  to  recover  damages  sus- 
tained on  account  of  the  death  of  her  hus- 
band, and'  the  father  of  said  children,  E.  E. 
Luten,  who  it  Is  charged  was  killed  by  the 
negligence  of  appellee's  servants  on  or  about 
the  1st  day  of  April,  1914.  It  Is  alleged,  in 
substance,  that  the  deceased,  E.  E.  Lntm, 
was  struck  and  killed  by  one  of  appellee's 
trains  at  the  intersection  of  Its  railroad  track 
with  a  dirt  road  crossing ;  that  said  crossing 
had  been  constructed  and  maintained  by  the 
api>ellee,  and  commonly  used  by  the  public 
with  the  knowledge  of  appellee,  a  great  many 
years  next  preceding  the  accident  causing  the 
death  of  the  deceased,  for  travel;  that  the 
deceased  resided  near  the  said  crossing,  and 
wbile  tiavellng  along  said  dirt  road  and  in 
the  act  of  crossing  the  appellee's  line  of  rail- 
way where  it  intersects  said  road  be  was 
negligently  and  with  great  violence  struck 
by  a  rapidly  moving  train  of  appellee  and  in- 
stantly killed.  The  acts  of  negligence  alleg- 
ed are  that  appellee's  servants  in  charge  of 
said  train  carelessly  and  negligently  failed 
to  blow  the  whistle  or  ring  the  b^l  of  the 
locomotive  In  approaching  the  crossing ;  that 
the  servants  in  charge  of  said  train  negli- 
gently ran  tbe  train  In  at^roaching  and  pass- 
ing over  said  crossing  at  a  reckless  and  dan- 
gerous rate  of  speed  and  negligently  cut  off 
the  steam  and  permitted  the  train  in  ap- 
proaching the  crossing  to  run  without  steam 
by  reason  of  which  it  failed  to  make  the 
usual  and  ordinary  noise  incident  to  the  run- 
ning of  a  train;  that  said  servants  negli- 
gently failed  to  keep  a  lookout  for  persona 
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«bont  t»  croM  or  passing  over  the  rallroBd 
at  said  dirt  road  crossing ;  that  on  the  morn- 
ing of  the  accident  In  which  the  deceased, 
Luten,  lost  his  life  a  dense  fog  prevailed,  and 
the  said  servants  of  appellee  negligently  fallr 
ed  to  provide  the  locomotive  drawing  the 
train  that  struck  and  killed  the  said  Luten 
with  a  headlight  It  was  alleged  that  for  a 
long  distance  In  approaching  the  crossing 
there  was  nothing  to  obstruct  the  view  of  ap- 
pellee's servants,  and  that  had  they  exercised 
proper  care  to  discover  persons  about  to  pass 
over  the  crossing  they  could  and  would  have 
seen  the  deceased  in  time  to  have  avoided 
striking  and  injuring  blm  by  the  use  of  or- 
dinary care.  The  appellee  answered,  practi- 
cally admitting  that  there  was  a  dense  fog 
the  morning  the  deceased  was  killed,  and 
that  he  was  struck  by  one  of  its  trains  and 
knocked  from  tbe  railroad  track,  receiving 
Injuries  thereby,  from  wlildi  .he  immediately 
died.  Appellee  denied,  however,  that  it  was 
guilty  of  any  of  the  acts  of  negligence  charg- 
ed, and  alleged  that  the  deceased's  death  was 
due  to  his  own  negligence.  When  the  evi- 
dence offered  by  the  appellant  was  concluded, 
the  court,  upon  motion  of  appellee,  instruct- 
ed the  Jury  to  return  a  verdict  In  Its  favor, 
which  was  done,  and  judgment  entered  in  ac- 
cordance therewith.  From  this  judgment,  the 
appellant  has  appealed. 

The  assignmeuts  of  error  complain  of  the 
action  of  the  court  in  instructiiig  a  verdict 
for  the  api)ellee,  and  the  sole  question  raised 
is  whether  the  evidence  adduced  was  suffi- 
cient to  take  the -case  to  the  jury.  The  de- 
ceased lived  west  of  the  appellee's  railroad 
and  about  400  yards  northwest  of  the  cross- 
ing in  question.  A  short  time  before  the  ac- 
cident causing  his  deatli  he  left  home  carry- 
ing a  shotgun.  The  railroad  where  It  inter- 
sects the  dirt  road  leading  from  the  deceas- 
ed's house  runs  practically  north  and  south, 
and  the  dirt  road  practically  east  and  west. 
At  this  Intersection  of  said  roads  the  rail- 
way company  had  constructed  and  maintain- 
ed for  many  years  prior  to  the  death  of  the 
deceased,  Luten,  the  crossing  in  question, 
and  the  same  bad  been  commonly  and  habit- 
ually used  by  the  public  for  travel  daring  all 
those  years.  About  9  o'clock  of  the  morning 
the  deceased  left  home  with  his  gun  a  train 
operated  by  the  appellee's  servants  passed 
over  the  road  crossing  going  north.  At  this 
time  two  reports  of  a  gun  at  or  near  the 
crossing  were  heard  by  some  of  the  witnesses 
who  testified  in  the  case,  and  immediattiy 
thereafter  a  train  whistle  and  the  sound  of  a 
bell  was  heard  at  or  about  the  same  point 
In  perhaps  an  hour  or  less  time  after  this 
the  body  of  the  deceased,  Luten,  was  found 
at  the  estimated  dlshtnce  of  40  or  45  feet 
north  of  the  crossing  and  about  15  feet  east 
of  the  railroad  track.  When  found  Mr.  Lu- 
ten was  dead,  his  gun  broken,  and  both  bar- 
rels had  been  discharged.  There  was  a 
wound  on  bis  right  side  below  the  arm  and 


sbonMer  blade,  as  descrlMA  by  ttte  witnessi 

"as  big  as  your  hand,  Just  a  core-in,  and  the 
skin  was  broken  farther  around."  The  right 
leg  was  broken  between  the  knee  and  ankle. 
The  wound  on  the  leg  was  "Aot  exactly  on 
the  outside  nor  Inside;  more  nearly  on  the 
outside  than  bdilnd."  He  had  s<mie  woonds 
on  his  face  near  his  nose,  on  the  rig^t  side  of 
bis  face,  also  a  cut  place  "kind  of  above  bis 
right  ear."  The  deceased's  hat  was  found  on 
the  ground  about  15  feet  north  of  the  cross- 
ing and  on  tlie  east  side  ot  the  railroad  bed. 
About  30  or  35  feet  from  the  crossing  and  on 
the  east  side  of  the  railroad  track  and  bed 
and  northeast  of  the  road  crossing,  blood  was 
found  on  the  ground  and  at  two  or  three 
places  on  the  weeds.  There  was  also  at  one 
place  where  blood  was  found  an  Indentation 
in  the  ground  as  if  some  object  had  fallen 
there.  There  was  another  such  place  about 
40  feet  from  the  crossing.  "The  ground  was 
awful  wet  and  soggy,"  and  there  was  mad  and 
blood  on  the  deceased's  clothing."  H.  V.  Ad- 
derhold,  an  undertaker,  testified  that  be  re- 
moved the  clothing  from  the  body  of  the  de- 
ceased and  examined  the  wounds  on  It  He 
said  the  deceased  "^ad  one  wound  on  the 
right  side,  under  the  right  arm  on  the  right 
side,  that  it  looked  like  something  had  strudc 
it  and  made  a  wound  tbere:  that  be  noticed 
some  wounds  on  tbe  bead,  more  in  the  tem- 
ple, above  the  right  ear  and  was  in  tbe  balr 
running  along  the  edge  of  the  hair,  and  that 
he  noticed  another  wound  on  his  body,  be- 
tween the  knee  and  tbe  ankle ;  that  his  rU^ht 
leg  was  broken."  Tbe  railroad  bed  or  dump 
at  the  crossing  was  10  or  12  feet  Iiigh,  and 
on  the  morning  of  the  accident  there  was  a 
very  dense  fog.  Mrs.  Luten  heard  the  noise 
of  the  train  as  it  passed  and  looked  from  the 
window  of  her  house,  but  on  account  of  tbe 
tog  could  not  see  the  train.  She  saw  no 
headlight  The  deceased  was  a  sober,  indus- 
trious fanner.  His  hearing  was  defective, 
but  if  spoken  to  in  a  clear  and  distinct  tone 
of  voice  he  could  carry  on  a  conversation 
with  another  person  a  few  teet  away.  No 
witness  testified  that  he  saw  the  accident  or 
that  be  saw  the  deceased  alive  after  he  left 
home  on  the  morning  he  was  killed.  No 
mernb^  of  the  train  crew  testified,  and  there 
is  no  direct  or  positive  evidence  showing  that 
the  presence  of  the  deceased  at  or  near  the 
place  of  the  collision  was  discovered  by  any 
one  of  them  before  the  collision  occurred. 

[1 , 2]  It  has  been  lield  more  than  once  In 
this  state  that: 

"A  railroad  company  is  guilty  of  actionable 
negligence  in  failing  to  exercise  ordinary  care 
to  discover  and  avoid  injuring  persons  upon  the 
track  at  such  places  and  upon  such  occasions  as 
one  of  ordinary  prudence  would  expect  to  find 
them ;  and  whether  such  persons  are  trespassers 
or  rightfully  upon  the  track  makes  no  difference 
in  the  determination  of  the  issue  of  the  compa- 
ny's negligence  in  that  respect  considered  sep. 
arately  and  apart  from  issues  of  contribatory 
negligence  of  the  person  injured."  Railway  Go. 
V.  Watltins,  88  Tex.  SO,  29  S.  W.  232;  RaUway 
Co.  V.  Malone.  102  Tex.  268,  UB  S.  W.  1158; 
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Bailwur  Co.  ▼.  Shiflet,  98  Tex.  326,  83  S.  W. 
677 ;  Railway  Co.  v.  West,  174  S,  W.  287. 

It  Is  also  well  settled  tbat  the  act  of  a 
person  going  upon  a  railroad  track  at  a  pab- 
11c  crossing,  or  where  the  railroad  has  ex- 
pressly or  impliedly  licensed  the  act,  is  not 
negligence  per  se.  Railway  Co.  y.  Matthews, 
99  Tex.  160, 88  S.  W.  192 ;  Washington  v.  Rail- 
way Co.,  90  Tex.  314, 38  S.  W.  764 ;  Lee  ▼.  Rail- 
way Co.,  89  Tex.  683,  36  S.  W.  63;  Railway 
Cow  V.  Croanoe,  72  Tex.  70, 10  S;  W.  342 ;  Rail- 
way Co.  T.  West,  supra.  The  crossing  in  ques- 
ti<Hi  in  the  isase  at  bar  Iiad  not  been  laid  out 
or  worked  by  authority  of  the  commissioners' 
court  of  the  county,  and  if  it  was  not  a  pub- 
lic crossing  in  that  sense,  it  was,  it  seems, 
recognised  by  the  railway  company  as  such, 
and,  if  not  so  recognized,  it  was,  beyond  con- 
troTorsy,  a  place  where  persons  habitually 
crossed  the  railroad  with  the  knowledge,  and, 
so  far  as  the  record  shows  to  the  contrary, 
without  objection  of  appellee,  and  where  its 
employes  (derating  Its  trains  over  such  cross- 
ing might  expect  persons  to  be  at  any  time  of 
the  day.  Tbat  the  deceased  was  struck  by 
one  of  appellee's  tmlns  and  his  death  caused 
thereby  is  placed  be^yond  dispute,  and  if  at 
the  time  he  was  so  struck  he  was  attempting 
to  pass  over  the  crossing  be  was  not  a  tres- 
passer. 

[3]  But  did  the  facts  and  clrcamstancea  in 
evidence  call  for  a  submission  of  the  issues 
of  whether  the  deceased  at  the  time  of  the 
collision  WHS  at  the  crossing  and  whether  the 
operatives  of  the  train  in  striking  him  were 
guilty  of  negligence  which  was  the  proximate 
canse  of  his  death  for  the  determination  of 
the  Jury?  We  have  reached  the  conclusion 
they  did.  From  the  location  of  the  wounds 
found  upon  the  body  of  the  deceased  and  the 
proximity  of  his  hat  and  body  to  the  cross- 
ing, together  wlOi  other  drcumstances  in 
evidence  to  be  considered.  It  may  reasonably 
be  Inferred  that  he  was  at  the  crossing  when 
struck  by  the  train.  The  conclusion  is  war- 
ranted that  he  traveled  east  after  leaving  his 
bome  along  the  road  leading  to  the  crossing 
until  he  readied  the  railroad,  and  tbat  he 
was  going  straight  across  the  track  from  the 
west  to  the  east  side  tliereof  when  the  col- 
lision occurred;  and  not  walking  north  in  the 
direction  the  train  was  moving,  is  a  reason- 
able, and  not  an  improbable,  deduction  from 
the  facts  and  circumstances  proved.  The  se- 
rious wounds,  if  not  all  of  them,  that  were  in- 
flicted upon  the  deceased  were  on  his  right 
side.  This  is  a  strong  fact  or  circamstance 
tending  to  how  that  he  was  standing  facing 
the  east  or  moving  directly  across  the  rail- 
road track  when  struck.  It  ia  clear  tbat  tf  he 
was  walking  north  along  the  railroad  track 
when  struck,  the  wounds  inflicted  upon  him 
would  have  been  more  directly  on  his  back, 
and  the  back  part  of  his  leg.  Tbe  fact  that 
the  wounds  were  on  his  right  side  is  en- 
tirely consistent  with  the  idea  that  he  was 
standing  or  walking  with  that  side  of  his  body 
toward  the  aM>roaching  train  when  the  col- 
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llsion  that  cost  him  his  life  happened.  Tme^ 
It  is  possible  or  even  probable  that  he  may 
have  turned  his  right  side  towards  the  train 
Just  before  the  collision,  but  that  he  did  so  is 
no  more  to  be  inferred  from  the  established 
facts  and  circumtances  than  that  he  was  go-. 
Ing  straight  across  the  track.  And  while  it  is 
possible  it  is  not  very  probable,  it  occurs  to 
us  that  the  deceased  attempted  to  cross  the 
railroad  track  north  of  the  dirt  road  cross- 
ing, at. or  near  where  his  body  was  lying 
when  found.  The  railroad  bed  or  dump  at 
that  point  was  10  or  12  feet  hlghi  and  evi- 
dently more  difficult  to  pass  over  than  at  the 
road  crossing,  and  there  is  nothing  to  indi- 
cate why  he  may  have  left  the  traveled  road 
to  cross  the  tradi  at  such  a  place.  More- 
over, his  hat,  as  has  been  stated,  was  found 
within  15  feet  of  the  crossing  and  his  body 
at  the  greatar,  distance  of  36  or  40  feet  there^ 
from,  indicating  ttuit  after  being  struck  by 
the  train  he  was  carried,  before  being  cast 
to  tbe  side  of  the  tack,  a  distance  of  20  or  25 
feet  For  lit  is  an  exceedingly  fair  inference 
that  the  deceased's  hat  was  caused  to  fall 
from  his  head  by  the  colliaion,  and  if  it  fell 
directly  to  the  ground  the  location  of  the  de- 
ceased's body  Indicates  that  It  was  pushed  or 
thrown  thereafter  by  the  train  the  -distance 
of  20  or  26  feet  mentioned.  Again,  it  is  not 
without  the  range  of  probability  that  after 
the  deceased  was  struck,  his  hat,  after  being 
dlslod&ed  from  his  head,  was  carried  by  the 
suction  or  agitation  of  the  air  produced  by 
the  running  train  some  distance  in  the  di- 
rection the  train  was  moving,  and  this  would 
suggest  that  he  might  have  been  at  the.  cross- 
ing, or  at  least  nearer  to  it  than  at  the  point 
where  his  hat  was  found  when  the  collision 
occurred.  At  all  events  we  think  it  cannot 
be  snid,  from  the  facts  and  circumstances 
shoxvn  as  a  matter  of  law,  that  the  deceased 
was  nbt  at  the  crossini^  when  struck  by  the 
railway  train. 

[4]  It  has  been  repeatedly  held  in  decisions 
of  tills  state,  that  to  authorize  the  court  to 
take  a  material  question  from  the  Jury,  the 
evidence  must  be  of  such  a  character  that 
there  is  no  room  for  ordinary  or  reasonable 
minds  to  differ  as  to  tbe  conclusion  to  be 
drawn  from  it.  Such  was  not,  in  our  opinion, 
the  character  of  the  evidence  adduced  in 
this  case.  Whether  the  deceased,  Luten,  was 
at  the  road  crossing  when  the  collision  caus- 
ing bis  death  occurred  was  an  issuable  fact 
for  the  determination  of  tbe  Jury. 

[S-t]  Likewise,  whether  the  collision  in 
question  was  the  result  of  negligence  on  the 
part  of  the  agents  and  servants  of  appellee 
In  the  operation  of  tbe  train  and  the  proxi- 
mate cause  of  the  death  of  R  E.  Luten  were 
also  questions  of  fact  for  the  dedsioa  of  the 
Jury. 

"Negligeiiee,  whether  of  the  plaintitF  or  de- 
fendant, is  generally  a  question  of  tact,  and  be- 
comes a  question  of  law  to  be  decidod  by  the 
court  only  when  the  act  done  is  In  violation  of 
some  Uw,  or  when  tbe  facts  am  undisputed  and 
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admit  of  bnt  one  tnfereoee  regardliig  the  care  of 
the  part;  in  doinK  the  act  in  qaesdcHi."  Lee  t. 
Railway  Ca,  89  Tex.  683,  36  S.  W.  63. 

Now,  "while  the  nalced  fact  that  an  accident 
baa  happened  may  be  no  evidence  of  negli- 
gence, yet  the  dmracter  of  the  accident  and 
the  drcamstances  in  proof  attending  it  may 
be  anch  as  to  lead  reasonably  to  the  belief 
that  without  negligence  it  would  not  have 
occurred" ;  and  "where  the  particular  thing 
causing  the  injury  has  been  shown  to  be  un- 
der the  management  of  the  defendant,  or  his 
servants,  and  the  accident  is  audi  as  in  the 
ordinary  course  of  tilings  does  not  happen, 
if  those  who  have  the  management  use  prop- 
er care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation,  that  the  accident 
arose  from  want  of  care."  Washington  v. 
Railway  Comi>any,  90  Tex.  314,  38  S.  W.  764. 
The  train  causing  the  death  of  Mr.  Luten 
was  under  the  management  of  appellee's  serv- 
ants. Some  one  of  them  may  have  seen  the 
accident,  bnt  if  so  no  explanation  of  how  it 
occurred  was  made  or  attempted  to 'be  made. 
The  crossing  at  which  appellants  claim  it 
happened  was  from  long-continued  use  a  pub- 
lic crossing,  or.  If  not,  it  was  a  place  where 
the  people  in  the  neighborhood  were  con- 
stantly imssing  over  appellee's  road  with  the 
consent  or  without  Its  objection,  and  where 
the  Injury  to  the  deceased,  or  some  injury 
of  like  character  to  some  other  person  sim- 
ilarly situated,  ought  to  have  been  foreseen 
by  the  agents  operating  its  trains  over  said 
crossing,  as  a  probable  consequence  of  their 
negligence  in  failing  to  Iceep  a  lookout  to  dis- 
cover and  avoid  injuring  those  about  to  pass 
over  the  crossing  or  otherwise  to  use  proper 
care  to  prevent  injury  to  them.  At  the  time 
of  the  accident  resulting  in  Luten's  death  a 
dense  fog  prevailed,  and  it  is  not  unreasonable 
to  conclude  from  the  evidence  that  the  train 
was  being  run  without  a  headlight  to  enable 
the  operatives  thereof  to  discover  objects  on 
the  railroad  track.  Mrs.  Ltiten's  testimony  is 
to  the  effect  on  clear  days  trains  passing  over 
the  crossing  can  be  seen  from  her  house; 
that  on  the  day  her  husband  was  billed  she 
looked  but  could  not  see  the  train  on  account 
of  the  fog,  and  that  she  did  not  see  any  head- 
light. The  facts  and  circumstances  in  evi- 
dence also  warrant  the  inference  that  the 
agents  and  servants  of  appellee  in  charge  of 
the  train  failed  to  ring  the  bell  or  blow  the 
whistle  of  the  locomotive,  or  otherwise  give 
notice  or  warning  of  its  approach  to  the 
crossing.  There  was  no  testimony  that  the 
bell  was  rung  or  whistle  blown  before  the 
train  reached  the  crossing  and  two  or  three 
witnesses  testified  that  if  any  such  signal  or 
warning  of  its  approach  was  given  they  did 
not  hear  it.  That  they  were  In  a  position  to 
have  heard  either  the  ringing  of  the  bell  or 
the  blowing  of  the  whistle  at  such  time,  if 
rung  or  blown,  is  conclusively  shown  by  their 
testimony  to  the  effect  that  they  did  hear 
the  ringing  of  the  bell  and  whistle  of  the 
locomotive  ifrniediately  after  hearing  the  re- 


port of  a  gun,  which  the  evidence  clearly 
tends  to  show  was  the  gun  of  the  deceased, 
and  that  It  was  not  dlsdiarged  until  the  col- 
Iisi<m  occurred.  These  were  all  questions, 
we  think,  for  the  Jury,  as  was  also  the  ques- 
tion whether  the  api>ellee's  servants  kept  a 
proper  lookout  for  persons  about  to  use  the 
crossing.  The  trial  court  was  not  authorized, 
under  the  facts  and  circumstances  shown,  to 
take  either  of  them  from  the  Jury.  In  other 
words,  we  conclude  that  the  evidence  as  a 
whole  was  sufficient  on  all  material  questions 
involved  to  require  the  submission  of  those 
questions  for  the  decision  of  the  Jury,  and 
therefore  the  trial  court  erred  in  directing 
a  verdict  for  the  appellee.  We  must  not  be 
understood,  however,  as  intending  that  the 
Jury,  if  the  questions  had  been  submitted  to 
them,  ought  to  have  resolved  either  of  the 
controverted  Issues  in  favor  of  the  appellant 
We  regard  the  facts  calling  for  a  submission 
of  the  case  to  the  Jury  as  cogent,  as  were 
those  in  the  case  of  Washington  v.  Railway 
Co.,  supra,  and  it  is  mainly  upon  the  au- 
thority of  that  case  that  we  base  our  condo- 
sions  in  this  case.  That  the  case  is  stron^y 
analogous  to  Washington's  Case,  and  dls- 
tlngulsliable  from  those  dted  and  relied  up- 
on by  appellee,  is  clear  to  us.  ' 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[•-11]  A  careful  reconslderatlxMi  ol  tliia 
case  upon  appellee's  motion  for  a  rehearing 
has  failed  to  ctmvince  us  that  we  erred  in 
holding  that  the  evidence  adduced  was  HufD- 
cient  to  require  the  submission  of  the  issues 
presented  by  the  pleadings  to  the  Joiy  Im- 
paneled for  Its  trial  for  determinatloo.  Xbe 
case,  in  our  opinion,  differs  In  Important  par- 
ticulars from  the  case  of  Missouri  Pac.  Ry. 
CSo.  V.  Porter,  73  Tex.  804,  H  S.  W.  324,  and 
is  not  ruled  thereby,  nor  by  either  of  the 
cases  cited  by  counsel  for  the  appellee.  The 
well-settled  rule  that  It  may  be  established 
by  circumstances  that  a  person  was  killed  by 
a  railway  train  at  a  public  crossing  through 
the  negligence  of  the  railway  company's  serv- 
ants, and  that  the  person  killed  was,  at  the 
time,  in  the  exercliie  of  care  for  Us  own 
safety,  -  Is  expressly  recognized  in  the  esse 
mentioned.  Such  is  simply  the  effect  of  oar 
holding  in  the  case  at  bar.  That  in  such  a 
ca^e  the  drcumstanoes  must  be  sliown  by 
direct  evidence,  and  cannot  be  inferred  firom 
other  drcumstances,  and  that  'It  is  not  ad- 
missible to  go  into  the  domain  of  conjecture, 
and  to  pile  one  presumption  uihhi  another, 
is  not  and  lias  not  by  this  court  been  ques- 
tioned." The  circumstances  shown  by  the 
positive  or  direct  testimony  found  in  the  reo 
ord  were  sufflcient,  we  think,  to  take  this 
case  to  the  Jury  on  all  material  issues  made 
by  the  pleadings.  In  other  words,  we  hold 
tliat  the  probative  force  of  the  evidence  Is 
not  so  weak  that  it  only  raises  a  mere  sur- 
mise or  suspidoa  ot  tlM  existence  of  the 
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facts  80U{^t  to  be  established,  but  that  the 
existence  of  such  facts  may  be  reasosably  In- 
ferred from  the  drcomatances  shown.  A 
preeamptl<Bi  of  fact  Is  a  probable  Inference 
which  common  aenae,  enlightened  by  human 
knowledge  and  experience,  draws  from  the 
connection,  relation,  and  coincidence  of  facts 
and  drcumstances  wUh  each  other.  If  the 
fact  In  evidence  usually  accompanies  the  fact 
in  issue,  It  gives  rise  to  a  probable  presomp- 
tion  of  the  existence  of  the  fact  to  be  proved, 
and  presumption  of  fact  must  always  be 
drawn  by  the  jury.  United  States  v.  Searcey 
(D.  G.)  26  Fed.  486;  Kent  v.  People,  8  Colo. 
663,  9  Pac.  852 ;  Sears  v.  Yaughan,  230  111. 
672,  82  N.  E.  881.  It  cannot  be  said  as  a 
matter  of  law  that  the  existence  of  the  facts 
essmtial  to  appellant's  right  of  recovery  can- 
not reasonably  be  deduced  from  the  facts 
and  circumstances  shown  on  the  trial  of  this 
case.  This  being  true,  it  was  error  to  with- 
draw the  case  from  the  Jury. 

In  our  original  opinion  we  stated.  In  ef- 
fect, that  a  short  time  before  the  accident 
causing  the  death  of  E.  E.  Luten  he  left 
home  carrying  a  gun,  and  appellee  insists 
tliat  such  conclusion  is  not  supported  by 
any  evidence.  In  carefully  reviewing  the  tes- 
timony again,  we  fail  to  find  any  direct  testlr 
mony  to  that  effect;  and  If  such  conclusion 
is  not  a  fair  Inference  from  the  drcumstanc- 
es In  evidence,  then  there  is  no  evidaioe  to 
support  it  nte.  absence  of  such  evidence, 
however,  is  not  of  sutBcient  importance  to 
require  a  change  in  the  diqjwsltloa  we  have 
made  of  the  appeal. 

[12]  It  is  also  contended  that  there  is  no 
evidence  showing  that  the  train  which  caus- 
ed the  death  of  the  said  Luten  was  going 
north.  This  Is  incorrect  The  facts  and  cir- 
cumstances in  evldenoe  make  it  very  clear 
that  it  was.  In  addition  to  the  facts  pointed 
out  in  the  original  opinion  it  appears  that  the 
train  that  struck  and  killed  the  deceased  car- 
ried his  body  to  the  town  of  Abbott  The  wit- 
ness T.  E.  Morgan  testifled  that  he  lived  at 
or  near  Abbott;  that  be  knew  Mr.  Luten ;  that 
he  passed  the  depot  at  Abbott  the  day  liuten 
was  killed;  that  he  saw  his  body  that  day  at 
Abbott;  that  the  railroad  c(»upany  bad  It 
when  he  first  saw  It  at  the  depot  and  that  he 
assisted  in  unloading  It  The  witness  H.  H. 
Humphries  testifled  that  he  lived  south  of 
Abbott  in  the  neighborhood  of  and  pretty 
close  to  where  Mr.  Luten  lived;  and  that 
appellee's  railroad  track  ran  north  and 
south  at  the  point  where  the  accident  oc- 
curred is  conclusively  shown.  The  foregoing 
testimony,  aside  from  other  testimony  in  the 
record  disclosing  the  facts  and  circumstances 
detailed  In  the  original  opipton,  is  amply  suf- 
fident  to  warrant  the  conclusion  that  the 
train  in  question  was  moving  north. 

We  believe  the  proper  disposition  of  the 
appeal  has  been  made,  and,  so  believing,  the 
motion  for  a  rehearing  is  overruled. 


WOBLFBL  V.  ROTAN  GBOOBRY  CO.  et  aL* 

(No.  6606.) 

(Court   of  Civa  Appeals   of   Texas.     Austin. 

March  8,  1916.    Rehearing  Denied 

April  6,  1916.) 

1.  GuAiuNTT    «=>38(2)  —  CoNSTBDcnoN    or 
Contract— CoNTiNtriKO  Guabanty. 

In  a  written  guaranty  by  the  stockholders  of 
a  mercantile  corporation,  unconditionally  guar- 
anteeing the  payment  of  any  indebtedness  of 
the  corporation  to  a  wholesaler,  made  within 
certain  time  limits,  not  to  exceed  a  certain  gum, 
the  limitation  of  amount  clearly  applies  to  the 
Indebtedness,  not  to  the  payment,  and  therefore 
the  guaranty  is  a  continuing  one  and  renders 
the  guarantors  liable  for  a  balance  due  the 
wholesaler  lees  than  the  limited  amount,  though 
the  corporation  bad,  since  the  execution  of  the- 
guaranty,  paid  to  the  wholesaler  more  than  that 
amount 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  i  47 ;    Dec.  Dig.  «s>38(2).] 

2.  GuASANTT   «s»38(2)  —  CoifSTBUcTion   or 

CONTBACT— COHTINUING    GUABANTT. 

The  liability  under  a  guaranty  will  be  con- 
strued as  continuing  when  it  is  evident  the  ob- 
ject was  to  give  a  standing  credit  to  the  prin- 
cipal debtor  to  be  used  from  time  to  time. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  I  47;    Dec.  Dig.  «sb>38(2).] 

3.  GUABANTT   «=961— DiBCnABOB   OF  GtTABAN- 

TOB  —  Extension  or  Grbdit — Taking  Ad- 

DmONAL  Seoubitt. 

One  who  signed  a  written  guaranty  express- 
ly authorizing  the  extension  of  time  for  pay- 
ment is  not  released  by  the  taking  of  additional 
security  as  a  consideration  for  such  extension, 
since  that  is  to  his  benefit 

[Ed.  Note. — For  other  eases,  see  Guaranty, 
Cent  Dig.  |  71 ;   Dec.  IMg.  «=»61.] 

Appeal  from  District  Court,  McLennan 
County;    Tom  L.  McCullongh,  Judge. 

Action  by  the  Rotan  Grocery  Company 
against  Nick  Woelfel  and  others.  Judg- 
m«it  for  the  plalntier,  and  the  named  de- 
fendant ai^eals.    AfiSrmed. 

Wallace  &  Moore,  of  Cameron,  for  aiv 
pellant  J.  I>.  Williamson,  of  Waco,  for 
appellee. 

RICE,  J.  Priw  to  the  12th  of  April. 
1912,  tile  Rotan  Grocery  Company,  who 
was  engaged  in  the  wholesale  grocery  oust- 
ness  at  Wax»,  had  as  one  of  its  regular 
oustomers  the  German  Mercantile  Compa- 
ny, a  corporation  doing  business  at  Thorn- 
dale  and  at  Thrall,  Tex.  Hermann  Un- 
uasch,  Ernst  Rtchter,  John  Woelfel,  John 
Scbiwart  J.  T.  Johnson,  F.  W.  Schwartz, 
A.  E.  Moerbe,  J.  C.  Leschber,  and  Nidc 
Woelfel  were  stockholders  In  the  last-nam- 
ed company,  and,  desiring  to  secure  appel- 
lee In  the  payment  for  merchandise  to  be 
sold  to  the  German  Mercantile  Company, 
did  on  said  date  execute  and  deliver  to  the 
Rotan  Grocery  C<Mnpany  the  following  guar- 
antee, to  wit: 

"In  consideration  of  the  sale  of  merchandise 
by  the  Rotan  Grocery  Company,  to  German 
Mercantile  Company  of  Thorndale,  Texas,  I, 
we  or  either  of  us  guarantee  unconditionally  the 
payment  to  the  Rotan   Grocery   Company,   at 
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Waco,  Texas,  anj  tndebtedneia  of  said  German 
Mercantile  Company  to  it  made  prior  -to  Novem- 
ber 1,  1912,  and  thereafter  until  fiirtber  notice 
in  writing,  not  to  exceed  the  sum  of  $12,000. 
And  I,  wa  or  either  of  uer  consent  to  any  exten- 
sion of  payment  made  between  said  parties, 
and  that  the  form  of  snch  indebtedness  may  be 
changed  from  account  to  note,  bill  or  other  com- 
mercial paper,  waive  notice,  protest  and  suit. 
And  I,  we  or  either  of  ns  agree  to  pay  the  rate 
of  interest  said  parties  agree  upon,  and  10  per 
cent,  attorney's  fees  if  said  debt  is  sued  upon, 
or  placed  in  an  attorney's  hands  for  collection." 

During  the  course  of  business  appellee 
company  sold  to  the  German  Mercantile 
Company  certain  merchandise,  aggregating 
the  sum  of  $18,652.36,  Tipon  which  there 
had  been  paid  on  ^ninuary  20,  1913,  the  sum 
of  $7,652.36,  leaving  a  balance  of  $U,000, 
for  which  said  company  and  guarantors, 
except  Nick  Woeltel,  executed  tttelr  prom- 
issory notes,  <Hie  tor  $6,000  and  the  otber 
for  $5,000,  and  said  Mercantile  Company 
becoming  insolvent,  this  suit  was  brooght 
by  appellee  against  all  of  said  guarantors 
upon  said  notes,  purporting  to  be  signed  by 
appellant  and  the  other  guarantors,  as 
■well  as  upon  the  written  guarantee,  to  col- 
lect an  unpaid  balance  thereon,  amounting 
to  $5,792.91. 

The  appellant  answered  denying  liability 
upon  the  notes,  on  the  ground  that  bis  sig- 
nature thereto  was  forged,  and  while  ad- 
mitting the  execution  by  him  of  the  guar- 
antee, averred  that  he  Is  not  liable  thereon 
for  the  reason  tliat  the  guarantee  had 
been  exhausted  by  payment;  and,  In  the 
alternative,  that  lie  bad  beea  released  by 
reason  of  the  extension  of  the  time  of  pay- 
ment of  the  Indebtedness,  without  notice 
to  him,  in  consideration  ot  additional  se- 
curity. 

The  case  was  tried  by  the  court  without 
a  Jury  upon  an  agreed  statement  of  facts, 
who  found  against  appellant  upon  all  the 
issues  submitted,  exc^t  that  of  forgery, 
and  rendered  Judgment  against  blm  Jointly 
and  severally  with  the  other  defendants 
by  reason  of  the  guarantee,  for  the  sum  of 
95,792.91,  wbldi  was  an  agreedi  balance, 
with  10  per  cent  interest  thereott  from 
date  of  Judgment,  from  which  Judgment 
this  appeal  Is  taken. 

[1]  The  principal  controversy  In  this  case 
on  the  part  of  appellant  grows  out  of  the 
fact  that  during  the  continuance  of  its 
business  the  Mercantile  Company,  who  Imd 
purchased  goods  in  excess  of  said  guaran- 
tee, had  paid  during  the  progress  of  the 
bi»Iness,  from  time  to  time,  on  its  account 
with  appellee  more  than  the  sum  of  $12,000, 
the  limit  of  said  guarantee,  whereby  it  was 
contended  the  guarantee  had  been  exhaust- 
ed, and  appellee  was  not  entitled  to  recover 
thereon.  While  appellee  contends  that  the 
guarantee  in  question  was  a  continuing  one, 
and  appellant  became  Uable,  notwithstand- 
ing snch  payments,  for  any  balance  that 
might  be  due  thereon,  not  to  exceed  the 
sum  of  $12,000. 


°  In  the  oaae  of  HIU  Mercantile  Co.  ▼. 
Rotan  Grocery  COi,  12T  8.  W.  1080,  this 
court  construed  a  guarantee  in  every  re- 
spect similar  to  the  one  under  consideration 
(except  as  to  the  names  of  the  parties  and 
the  amount  involved)  to  be  a  continuing 
guarantee.  So  that  if  the  guarantee  was  a 
continuing  one,  as  contended  by  appellee, 
then  appellant  became  liable  and  Judgment 
was  properly  rendered  against  him.  But 
appellant  insists  tidat,  under  the  authority 
of  Lemp  V.  Armengtd,  86  Tex.  601,  26  S.  W. 
941,  the  guarantee  soed  upon  is  not  a  con- 
tinuing one,  for  wlilcb  reasoa  tlie  court 
erred  in  raiderlng  Judgment  against  him 
thereca.  In  that  case  the  following  guar- 
antee was  given: 

"Know  all  men  by  these  presente,  that  we,  J. 
Armengol,  Raymond  Martin,  and  Fred  Werner, 
of  tlie  county  of  Webb  and  state  of  Texas,  in 
consideration  of  goods  sold  and  to  be  delivered 
to  A.  B.  Kr«mpkau,  ol  the  city  of  I^aredo,  by 
William  J.  Lemp,  of  the  city  of  St  Louis,  state 
of  Missouri,  do  hereby  guarantee  full  payment 
to  said  William  3.  Lemp  of  the  value  of  sS 
goods  sold  and  delivered  since  the  1st  day  of 
March,  1888,  or  that  may  be  hereafter  sold  and 
delivered  to  said  Krempkau,  not  to  exceed,  how- 
ever, the  sum  of  $3,000." 

Judge  Gaines,  in  oonstruing  tbat  Instru- 
ment, held  it  to  be  ambiguous,  and  there- 
fore tbat  it  was  competent  to  offer  parol 
testimony  to  explain  its  meaning  on  the 
ground  that  it  was  not  evident  whether  the 
limitation  "not  to  exceed,  however,  the  sum 
of  $3,000"  quaUfled  the  words  "full  pay- 
ment" or  "value,"  saying,  in  discussing  the 
case: 

"Was  it  the  •:  Intention  to  qualify  the  word 
'payment*  as  found  in  the  contract,  or  the  word 
'value'?  If  the  former,  then  the  writing  should 
be    construed     as     if    it     read,    •    •    •    'We 

•  •  •  hereby  guarantee  full  paytnentLpot  to 
exceed,  however,  the  sum  of  $8,000,  to  William 
J.  Iiemp,  of  the  value  of  all  goods  sold  and  de- 
livered since  the  1st  day  of  March,  ISSd,  or 
that  may  be  hereafter  sold  and  delivered  to 
said  Krempkau.'  If  the  latter,  then  the  con- 
tract would  read,  ♦  •  •  "We  •  •  •  here- 
by guarantee  full  payment  to  William  J.  Liemp 

•  *  *  not  to  exceed,  however,  the  sum  of 
$3,000  of  an  goods  sold  and  delivered  siuce  the 
lat  day  of  March,  1889,  or  that  may  be  here- 
after sold  and  delivered  to  said  Krempkau.'  Ac- 
cording to  the  latter  construction,  tiie  ^aran- 
tee  would  apply  only  to  the  first  $3,000  of  indebt- 
edness contracted  by  Krempkau  under  the  con- 
tract; and  when  the  indebtedness  was  paid,  the 
obligation  would  have  been  discharged.  The 
former  construction  would  limit  the  amount  of 
the  liability  to  be  incurred  by  the  guarantors, 
but  would  leave  no  limitation  upon  the  amount 
of  the  sales  with  reference  to  whidi  the  promioe 
was  made.  This  would  make  the  contract  a 
continuing  guarantee." 

The  Instant  case  is  disttngaisliable  from 
that  in  tbat  it  is  dear  tbat  the  ezpreBssion 
in  the  present  guarantee,  "not  to  exceed, 
however,  the  sum  of  $12,000"  was  Intended 
to  qualify  the  word  "payment,"  and  not  as 
a  limitation  upon  the  amount  of  goods  to 
be  imrchased  and  meant  that  appellant 
and  his  coguarantors  unconditionally 
bound  themselves  for  the  payment  of  any 
Indebtedness    ot    said    Gersoaa    Mercantile 
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Company  to  the  appeltoe,  not  to  exceed  tbe 
Biun  of  $12,000.  It  Is  eyident,  from  the 
oonrse  of  dealing  of  tbe  parties,  that  this 
gaaranteo  contemplated  covering  more 
than  one  transaction;  and  it  was  not  lim- 
ited In  time,  but  proTided  for  its  continu- 
ance until  further  notice  by  the  guarantors. 

[2]  In  Cya  yoL  20,  p.  1440  et  seq.  it  Is 
said: 

"When  the  amount  at  a  liability  is  limited 
and  the  time  is  not  expressly  limited,  the  courts 
lean  towards  construing  the  guaranty  as  a  con- 
tinuing one.  The  liability  under  the  guaranty 
will  be  regarded  as  continuing  when  by  the 
terms  of  the  contract  it  is  evident  that  toe  ob- 
ject is  to  give  a  standing  cre^t  to  tbe  principal 
debtor,  to  be  used  from  time  to  time,  either  in- 
definitely, or  until  a  certain  period.  So  a  guar- 
anty may  be  constrned  as  continuing  where  at- 
tendant circumstances  strongly  indicate  that 
more  than  a  single  transaction  was  contemplat- 
ed, especially  if  the  right  to  recall  the  guaranty 
is  expressly  reserved.  So,  words  guaranteeing 
payment  for  'any  goods'  which  may  be  purchas- 
ed by  the  third  person,  or  tbe  payment  of  any 
debt  which  may  be  contracted  up  to  a  certain 
amoont,  are  almost  invariably  held  to  indicate 
that  the  liability  is  intended  to  be  continuing." 

See;  also,  notes  thereunder  and  author- 
ities. Also  Tmstees  y.  Gllliford,  ISO  Ind. 
624,  38  N.  B.  404;  Peoria  Savings,  Loan  A 
Trust  Oo.  V.  Blder,  166  111.  66.  46  N.  B. 
1063;    Dumont  v.  Pry  (O.  C.)  14  Fed.  298. 

[31  There  is  no  merit  In  appellanf  s  con- 
tention that  the  taking  of  additional  se- 
curity and  the  extension  of  time  of  pay- 
ment in  ctmslderatlon  thereof,  without  no- 
tice to  appellant,  released  him  from  liabil- 
ity there<m,  because  the  guarantee  itself 
authorized  the  extension  of  payment;  and 
certainly  the  taking  of  additional  security, 
as  was  h^d  la  HUl  Mercantile  Co.  t.  Rotan 
Grocery  Co.,  supita,  could  work  no  injury  to 
appellant,  but  was  beneficial  to  him. 

After  a  careful  consideration  of  tbe  rec- 
ord, we  find  no  reversible  error,  for  Wfatcta 
reason  the  Judgment  of  the  court  below  is 
in  all  things  affirmed. 

Afflrmed. 


PAIX>MAB  liAND  &  OATTIiB  CO.  r.  GOOD 
et  aL     (No.  645.) 

(Court  of  CSvil  ApT>eals  of  Texas.     Bl  Paso. 
March  30.  1016.) 

1.  APPEAL  AND  Error  «=)608(1)— Tbanscbipt 
—Copt  op  Pbocbbdings— Statute. 

Rev.  St.  art  2109,  proyides  that  tbe  tran- 
script shall  contain  a  full  and  correct  oopy  of 
all  the  proceedings  had  in  the  case,  and  article 
2I10  provides  that,  if  the  pleadings  or  the  judg- 
ment show  an  appearance  of  the  defendants  in 
person  or  by  attorney,  the  citation  and  retom 
shall  not  be  copied  in  tbe  transcript.  A  tran- 
script showed  the  filing  of  the  petition  contained 
in  the  record,  the  jurisdiction  of  the  trial  court 
over  the  cause  ot  action,  that  defendant  was  a 
nonrMident,  that  its  vice  president  could  be 
found  in  one  of  three  counties,  and  a  prayer 
for  citation  and  for  an  attachment  against  the 
property  of  the  defendants  and  a  jndii^ment  bv 
defaidt  showing  that  defendant  was  duly  servedy 
that  the  affidarit  for  attachment  was  made  and 
an    attachment   issued   and    returned,    and    the 


property  renlevined  by  defendants  on  the  re- 
plevin bond,  the  introduction  of  evidence  to 
support  the  allegations  in  the  petition,  with 
the  recital  that  they  were  proven  to  the  court's 
satisfaction,  Init  did  not  show  the  afiidavit  for 
the  attachment,  the  writ,  levy,  or  return  of  the 
attachment,  or  bringing  up  tlie  replevin  bond. 
Beld  not  to  show  the  facts  necessary  to  au- 
thorize th£  default  judgment  against  the  sure- 
ties on  the  replevin  bond,  and  hence  made  no 
case  on  appeal 

'  [EkL  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   Si  2873-2681,  2683,  2684; 

Dec.  t)ig.  <8=>ew;i)ri 

2.  Appeal  ANO  Ebbob  <S=»598— Tbanscbipt— 

StJBSTITXJTE. 

Such  statutory  requirements  that  the  pro- 
ceedings must  be  shown  by  th«  transcript  can* 
not  be  supplied  by  the  recitation  in  the  judg- 
ment. 

[£!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2639-2644;  Dec.  Dig.  «s> 
608.] 

Appeal  from  District  Court,  Pecoe  County ; 
W.  C.  Douglas,  Judge. 

Suit  by  Walter  Good  and  another  against 
the  Palomas  Land  &  Cattle  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

Turney  &  Burges,  of  El  Paso,  and  O.  W. 
Williams,  of  Ft.  Stockton,  for  appellant 
Juo.  B.  Howard,  of  Pecos,  and  Bowell  John- 
son,  ot  Ft.  Stockton,  for  appellees. 

WALTHAI/L.  J.  Walter  Good  and  Bd 
Good,  Jr.,  as  plaintiffs,  filed  this  suit  in 
the  district  court  of  Pecos  county,  Tex., 
against  the  Palomas  Land  &  Cattle  Company, 
defendant.  In  which  cause  plaintiffs  alleged 
that  they  wer^  resident  citizens  of  said  Pecos 
county,  and  that  tbe  defendant  "is  a  corpora- 
tion created  and  existing  by  law,  and  has  its 
principal  place  of  business  in  Los  Angeles, 
Cal.,  and  with  an  ofQce  in  Columbus,  N.  M." 
They  further  alleged: 

"That  the  defendant  is  a  foreign  corporation 
and  has  no  agent  within  the  state  of  Texas; 
that  one  H.  S.  Stephenson  is  a  vice  president 
and  general  manager  of  said  corxwration;  that 
the  said  Stephenson  is  now  temporarily  within 
the  confines  of  this  state,  to  wit,  in  Foard  conn- 
ty,  or  Pecos  county,  or  Bl  Paso  county,  Tex., 
upon  whom  service  may  be  had  herein" — and  ask 
citation  to  each  of  said  counties. 

Plaintiff's  cause  of  action  is  based  upon,  or 
rather  grows  out  of,  two  contracts;  one  ot 
date  November  18,  1913,  between  plaintiffs 
and  defendant,  for  pasturing  cattle  in  plain- 
tiff's pasture  near  Monahans.  Tbe  other,  of 
date  20th  of  May,  1914,  provides  for  the  eale 
of  cattle  by  defendant  to  plaintiffs  in  plaln- 
tUTs  pasture,  stating  terms,  etc.  Both  ot 
said  contracts  are  executed  on  the  part  ot 
the  corporation  by  said  Stephenson  as  its 
vice  president  and  general  manager.  Under 
the  first  contract,  this  stipulation  occurs: 

"The  parties  of  the  first  part  (plaintitta)  agree 
to  receive  the  cattle  at  Monahans,  Texas,  and  to 
return  them  back  to  Monahans,  Texas,  or  to 
the  nearest  shipping  point  on  tbe  Orient  Rail- 
road, free  of  any  and  all  charges  to  the  party 
of  the  second  part  (defendant)  at  times  desig- 
nated by  said  party  of  the  second  part." 
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Tbe  second  contract  Bhows  agreement  to 
sell  all  of  these  cattle  by  the  cattle  company 
to  the  Goods,  but  the  title  to  remain  In  tbe 
company  ontU  tbe  cattle  were  delivered  and 
paid  for. 

Tbe  petition  alleges  that  on  tbe  15th  day 
of  March,  1914,  the  cattle  company  Informed 
the  Goods  that  the  cattle  then  being  pastured 
had  been  sold,  and  that  the  company  employ- 
ed the  Goods  to  round  up  the  cattle  about  tbe 
2l8t  of  April,  1914,  and  agreed  to  pay  them 
for  said  service  a  reasonable  compensation; 
that  the  plaintiffs,  at  their  own  coets,  erect- 
ed pens,  cut  the  cattle  into  the  several  classes 
to  which  they  belonged,  and  delivered  them 
at  Monahans,  as  provided  in  the  first  con- 
tract ;  and  that  to  perform  said  service  it  re- 
quired more  time  and  expense  than  would 
have  been  necessary  to  have  delivered  said 
cattle  in  a  body  as  contemplated  and  agreed 
in  the  first  ctmtract,  and  it  was  for  the  said 
additional  services  and  exi)enaes  incurred 
that  this  suit  was  brought  They  alleged  de- 
mand and  refusal  to  pay.  Plaintiffs  prayed 
for  and  procured  an  attachment  to  be  issued 
and  levied  on  certain  cattle  and  horses,  prop- 
erty of  the  cattle  company.  They  prayed 
for  citation  to  the  counties  named,  judgment 
for  their  debt,  foreclosure  of  the  attadunent 
lien,  and  general  and  special  relief.  The 
company  made  no  answer  to  the  suit,  and 
Judgment  by  default  was  entered  in  plaintiffs' 
favor  on  September  29,  1915.  The  Judgment 
is  quite  lengthy,  and  we  will  state  it  only  In 
outline  and  substance.  It  recited  that  de< 
fendant,  "though  duly  cited  to  appear  ac- 
cording to  law,  wholly  made  'default"  It 
recited  the  introduction  of  the  evidence  to 
prove  the  plaintiffs'  claim.    It  stated  that: 

"It  Is  ordered,  adjudged,  and  decreed  by  the 
court  that  plaintiffs,  Walter  Good  and  Ed  Good, 
Jr.,  do  have  and  recover  of  and  from  the  defend- 
ant, Palomas  Land  &  Cattle  Company,  a  cor- 
poration, the  sum  of  $2,275  and  interest  on  the 
same  at  the  rate  of  6  per  cent,  per  annum  from 
the  1st  day  of  January,  1915,  to  date  of  the 
rendition  of  this  judgment  and  for  all  costs  In 
this  behalf  incurred,  of  which  recovery  may  be 
had  upon  the  replevin  bond  as  hereinafter  pro- 
vided, but  otherwise  execution  shall  not  issue 
therefor." 

It  further  recited  tbe  making  of  the  af- 
fidavit for  the  attachment  "so  that  the  court 
might  have  jurisdiction  over  the  person  of 
the  said  Palomas  Land  &  Cattle  Company,  a 
foreign  corporation,  without  a  permit  to  do 
business  in  the  state  of  Texas" ;  stated  the 
giving  of  the  attachment  bond,  the  issuance 
of  the  attachment  writ,  the  levy  of  the  writ 
and  its  return.    It  further  recited: 

"Herefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  attachment  lien  be 
and  the  same  is  hereby  foreclosed  in  satisfac- 
tion of  said  lien,  and  that  an  order  of  sale  be 
issued,  directed  to  the  sheriff  of  Pecos  county, 
Tex.,  to  sell  said  property  as  under  execution, 
if  to  be  found  in  Pecos  county,  Tex.,  and  that 
tbe  proceeds  of  said  sale,  if  any,  be  used  and 
paid  to  tbe  said  plaintiffs,  Walter  Good  and  Ed 
Good.  Jr.,  in  satisfaction  of  their  judgment  and 
■aid  lien  and  in  satisfaction  of  all  costs  accrued 
berein." 


The  Judgment  farther  recited  the  replevin 
of  the  property  by  appellant,  and  the  de- 
livery of  the  property  to  appellant  The 
Judgment  further  decreed  that  plaintiffs  have 
and  recover  of  and  from  the  sureties,  naming 
them,  the  amount  of  the  Judgment,  and  au- 
thorized execution  against  them. 

[1,2]  On  October  15,  1915,  defendant 
cattle  company  filed  Its  motion  to  set  aside 
the  Judgment,  and,  same  being  overruled,  de- 
fendant excepted  and  gave  notice  of  appeal. 

Article  2109,  Revised  Statutes,  Is  as  fol- 
lows: 

"Tbe  transcript  shall,  except  in  the  cases  here- 
inafter provided,  contam  a  full  and  correct  copy 
of  all  the  proceedings  had  in  the  case." 

Article  2110  provides": 

"If  the  pleadings  or  the  judgment  show  an 
appearance  of  the  defendant,  in  person  or  by 
attorney,  the  citation  and  returns  shall  not  be 
copied  into  the  transcript." 

The  transcript  shows  the  filing  of  the  ap- 
pellees' original  petition,  and  the  petition  It- 
self is  contained  In  the  record.  Tbe  Juris- 
diction of  the  trial  court  over  tbe  subject- 
matter  of  the  cause  of  action  is  manifest 
from  the  petition  and  the  exhibits  made  a 
part  of  the  petition.  The  cause  of  action 
stated  in  the  petition  is  upon  an  unliquidated 
demand.  The  petition  shows  the  appellant 
to  be  a  nonresident  of  this  state,  alleges  that 
the  Tloe  president  and  general  manager,  Stft- 
phensoo,  can  be  found  in  one  of  tbe  three 
counties  named,  and  prays  for  citation,  and 
for  an  attachment  against  the  property  at 
the  appellant  The  Judgm^it  entered  shows 
a  Judgment  by  default  that  defendant  was 
duly  served  but  wholly  made  default  the 
making  of  the  affidavit  for  the  attadunent, 
the  issuance  of  the  wilt  of  attadunent  the 
levy  and  the  return  of  the  writ  the  replevin 
of  the  property  by  appellant  the  giving  of 
the  rei^evin  bond  and  the  names  of  the  sure- 
ties on  the  replevin  bond,  the  introduction 
of  the  evidence  to  substantiate  the  allega- 
tions in  plaintiffs'  petition,  and  that  the  al- 
legations were  proven  to  the  satisfaction  of 
the  trial  court  The  court  thereupon  entered 
the  Judgrment  set  out  above.  The  record  be- 
fore us  does  not  conform  to  the  two  articles 
of  the  statute  above  recited,  in  that  It  does 
not  contain  "a  full  and  correct  copy  of  all 
the  proceedings  had  in  the  case."  It  does  not 
show  the  affidavit  for  the  attadiment,  the 
writ  levy,  or  return.  Nor  does  the  record 
bring  up  the  replevin  bond  nor  show  the  re- 
lease of  the  attached  property  on  the  giving 
of  the  replevin  bond,  other  than  the  recita- 
tion in  the  Judgment.  Judgment  Is  entered 
against  what  purports  to  be  the  sureties  on 
tbe  replevin  bond.  All  of  the  attachment 
proceedings,  and  the  replevin  of  the  prc^er- 
ty,  the  giving  of  the  replevin  bond,  were  nec- 
essary parts  of  the  proceedings  had  on  the 
trial  of  the  case.  The  citation  and  return, 
under  tbe  statute,  must  be  shown  unless  the 
pleadings  or  judgment  show  appearance  of 
the  defendant  The  courts  have  uniformly 
held  that  tiie  redtatiom  la  tiM  Judgment  of 
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proceedings  bad  is  not  soflcieikt  to  supply 
the  requirement  of  tbe  statute  that  the  pro- 
ceedings must  be  shown  by  the  transcript 
It  must  be  remembered  that  a  Judgment  by 
default  is  an  ex  parte  proceeding.  In  Baum 
V.  McAfee,  U7  S.  W.  883,  Chief  Justice  Rain- 
ey,  speaking  for  the  Fifth  Court  at  Appeals, 
said  that  parts  of  the  proceedings,  although 
unnecessary  to  a  disposition  of  the  case,  can- 
not be  omitted  from  the  record,  unless  the 
parties  agree  in  writing  with  the  approval  of 
the  Judge,  as  provided  in  article  2112,  R.  S. 

In  Glasscock  v.  Barnard,  58  Tex.  Civ.  App. 
369,  125  S.  W.  615,  Justice  Speer  for  the  Ft 
Worth  Court  of  Civil  Appeals  said  that 
where  the  record  shows  there  was  no  ap- 
pearance or  waiver,  the  transcript  should 
contain  a  copy  of  the  citation  duly  served  on 
the  defendant,  aside  from  the  recitation  In 
the  Judgment.  To  the  same  effect  is  the  case 
of  McHlckle  V.  Texarkana  National  Bank,  4 
Tex.  Civ.  Am).  210,  23  S.  W.  428 ;  Daugherty 
V.  Powell,  13»  S.  W.  625.  In  Bomar  et  al.  v. 
Morris  et  al.,  59  Tex.  Civ.  App.  378,  126  S. 
W.  663,  the  court  held  that  a  Judgment  by 
default  will  be  reversed  unless  the  record 
shows  a  service  of  citation  or  appearance  by 
defendant,  even  though  the  Judgment  con- 
tains a  recital  that  the  defendant  was  duly 
served  vrith  citation.  To  the  same  effect  is 
Mayhew  &  Co.  v.  Harrell,  67  Tex.  Civ.  App. 
509,  122  S.  W.  959.  If  it  is  necessary  to 
show  Jurisdiction  over  the  person  of  the  de- 
fendant it  is  equally  necessary  to  show  Juris- 
Uction  over  the  property  secured  by  attach- 
ment where  the  trial  court  enters  Judgment 
to  foreclose  the  attachment  Hen.  The  same 
is  true  as  to  the  replevin  bond,  where  Judg- 
ment is  entered  against  sureties  on  the  bond. 
The  transcript  must  show  the  facts  necessary 
to  authorize  the  Judgment  entered  against 
the  sureties  on  the  bond.  B.  &  B.  Co.  t. 
Moore  Bros.  (Tex.  Cr.  App.)  16  S.  W.  780; 
Insurance  Co.  v.  Friedman,  74  Tex.  56,  11  8. 
W.  1046.  The  case  on  appeal  is  tried  on  the 
record,  and  the  tvanscApt  must  show  the 
proceedings  had  In  the  trial  court. 

For  tbe  reasons  stated,  the  case  is  reversed 
and  remanded. 


JBMISON  et  al.  v.  STATE.     (No.  3988.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

29,  19ia) 

1.  CRimRAi,  Law  <S=721(e)— Tbia^— Abotj- 
UXNT  07  DisnucT  ArroBNBT. 

In  a  prosecution  for  hog  theft  argument  of 
the  district  attorney  that,  "If  it  is  not  true 
that  the  defendants  did  not  kill  the  hog,  why 
was  there  no  evidence  to  the  fact  that  they  did 
not  kill  the  hog,  as  was  positively  testified  to," 
was  improper,  as  a  direct  allusion  to  defend- 
ants' failure  to  testify  in  their  own  behalf. 

[Ed.    Note.— For    other   cases,   see    Criminal 
I^aw,  Cent.  Dig.  §  1672 ;   Dec.  Dig.  «=»721(6).] 

2.  IiABOXNT  «ts»60— OWNEBSHIP  AWD  POBSSB- 
MOW  OF  PBOPKBTT— SUFFIOIBSCT  OF  EVI- 
DKNCK. 

In  a  prosecution  for  hog  theft,  testimony  of 
tbe  owner  Xeld  sufficient  to  show  ownership  and 


the   possession   of  the   hog,   with   actual   eon* 
trol,  care,  and  management  of  it  when  stolen. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  156-158;  Dec.  Dig.  «=s>m.] 

3.  Labckny  «=»40(11)— Pobskssion  of  Pbop- 

KBTT — VABIANCE. 

Where  the  indictment  laid  the  ownersUp 
of  the  hog  in  one  Smith,  proof  that  Smith's 
ranch  was  in  charge  of  bis  agent,  who  looked 
after  his  interests,  did  not  constitute  a  variance 
in  the  proof  as  to  possession  of  the  hog. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §  128 ;  Dec.  Dig.  «=»40(11).] 

4.  Labcknt  «=a73—lNSTBUcrioN— Possession 
AND  Ownsbshif. 

Where  it  appeared  that  an  animal  was  stol- 
en from  the  alleged  owner's  ranch,  which  was 
in  charge  of  his  agent  the  charge  that  posses- 
sion of  property  of  which  a  person  is  unlawfully 
deprived  is  constituted  by  the  exercise  of  ac- 
tual control,  care,  and  management  of  the  prop- 
erty, whether  the  same  be  lawful  ot  not,  and 
that  to  warrant  conviction,  the  jury  must  find 
beyond  a  reasonable  doubt  that  the  animal  was 
taken  from  the  possession  of  the  alleged  owner, 
and  that,  if  it  was  in  the  possession  of  others 
when  taken,  or  the  jury  bad  a  reasonable  doubt 
on  the  point,  they  should  acquit,  was  sufficient 
[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §  196 ;  Dec.  Dig.  <S=»73.] 

5.  CBmiNAi.  Law  «=>607^ — Bvidenck— Ao- 
GOUPLicE — Sufficiency  of  Evidence. 

In  a  prosecution  for  hog  theft,  evidence 
held  insufficient  to  make  a  state's  witness  a  par- 
ticeps  criminia  as  principal,  accomplice,  acces- 
sory, or  otherwise  a  party  to  the  offense. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  1097,  1264;  Dec.  Dig.  «=> 
507  V.,.] 

Appeal  from  District  Court,  Anderson 
County ;   John  S.  Prince,  Judge. 

Lee  Jemiscm  and  David  Jackson  were  con- 
victed of  hog  theft  and  they  appeal.  Judg- 
ment reversed,  and  cause  remanded. 

J.  E.  Rose  and  O.  J.  Addington.  both  of 
Palestine,  for  appellants.  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J,  Appellants  were  convicted 
of  hog  theft,  and  given  two  years'  confine- 
ment in  the  penitentiary  each;  tbe  owner- 
ship being  alleged  in  W.  C.  Smith. 

A  question  is  presented  as  to  proper  al- 
legation of  ownership  under  the  facts.  This 
comes  from  an  attack  <m  the  sufficiency  of 
the  evidence  to  support  that  charge  in  tbe 
indictment  as  well  as  refusal  of  the  special 
requested  instructions  directing  the  Jury  to 
enter  a  verdict  of  not  guilty  on  tbe  variance 
between  the  proof  and  allegation  of  owner- 
ship. Smith,  alleged  owner,  lived  in  tbe 
town  of  Malakoff,  in  Henderson  county,  lie 
owned  quite  a  lot  of  property,  land,  and 
stock  about  15  miles  from  Malakoff;  some 
of  it  being  in  Anderson  county.  Tbe  partic- 
ular point  at  which  the  animal  was  stolen 
was  in  Anderson  county ;  therefore  tbe  proee- 
cution  was  had  in  Anderson  county.  Smith 
testified  be  bad  never  lived  on  bis  ranch  or 
farm ;  that  be  visited  it  occasionally ;  some- 
times every  week  or  two ;  sometimes  it  would 
l>e  two  months,  and  intervals  between  visits 
would  be  as  much  as  three  months.    A  man 
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named  Conner  was  his  employe  and  lived  on 
the  ranch.  Smith  testified  that  he  knew 
nothing  of  the  hogs;  that  Mr.  Farmer  was 
looking  after  his  interests,  and  after  the  hog 
disappeared  Farmer  so  informed  bim.  He 
said: 

"I  want  to  state  that  the  man  in  charge  of 
the  place,  Mr.  Farmer,  looked  after  the  stock, 
t  was  there  possibly  once  a  month,  and  wouldn't 
look  at  the  nogs  at  all.  This  is  why  I  didn't 
miss  the  hog.  I  could  not  say  that  I  know  of 
my  own  knowledge  that  a  certain  hog  Is  gone. 
I  couldn't  say  who  took  it,  because  I  wasn't 
there ;  what  I  know  is  hearsay.  I  do  not  Icnow 
of  what  disposition  Mr.  Farmer  may  have  made 
of  that  hog,  nothing  only  what  he  told  me.  I 
said  that  sometimes  I  would  go  down  there  once 
a  month,  and  possibly  not  see  the  hogs  while  I 
was  there,  but  Mr.  Farmer  was  there  looking 
after  the  hogs,  cows,  and  horses  that  were  on 
the  place.  He  had  been  there  since  1908,  in 
that  capacity,  in  my  employ.  I  lived  in  Mala- 
koff,  in  the  adjoining  county.  Malakolf  is 
about  13  miles  from  the  county  line  between 
Anderson  and  Henderson  counties.  This  par- 
ticular part  of  my  ranch  is  in  Anderson  coun- 
ty, something  like  two  miles  below  the  line. 
Sometimes  I  would  go  down  to  the  ranch  once 
a  week,  and  sometimes  once  in  two  months.  I 
would  be  there  every  week  for  two  or  three 
weeks,  and  sometimes  would  not  be  there  but  ev- 
ery two  months,  have  been  away  from  there 
as  bigh  as  three  months." 

On  cross-examination,  after  having  been 
recalled  by  the  state,  and  after  a  conference 
with  Mr.  Bishop,  the  district  attorney,  he 
stated: 

"I  don't  think  that  the  particular  hog  in 
question  was  ever  on  my  place  at  Malakoff; 
not  since  they  were  little  pigs,  if  then.  I  never 
lived  on  that  ranch  individually.  Mr.  Crist  has 
been  with  me  oS  and  on  for  about  12  years.  I 
never  did  have  that  particular  bog  at  Malakolt" 

He  further  states: 

"I  don't  remember  of  having  seen  the  particu- 
lar hog  that  was  claimed  to  nave  been  missing 
from  my  ranch.  To  say  I  ever  saw  the  particu- 
lar hog,  I  couldn't  say ;  there  was  just  a  bunch 
of  hogs  in  the  hog  pasture." 

In  another  portion  of  bis  testimony  on  re- 
call, which  is  relied  upon  by  the  state  to 
prove  ownership  in  Smith  as  alleged,  and  not 
in  Farmer,  he  states: 

"Mr.  Fannie  Farmer  was  working  for  me  on 
the  ranch,  looking  after  things.  He  did  any- 
thing I  wanted  him  to  do.  About  the  14th  day 
of  May,  1014,  Mr.  Fanner  only  had  such  con- 
trol and  management  and  interest  in  the  stock 
on  this  ranch  as  I  would  tell  him.  I  reserved 
control  of  everything  to  myself.  Mr.  Farmer 
was  not  nry  overseer.  He  was  just  a  day-labor- 
er. Mr.  Farmer  was  just  a  day-laborer,  and 
worked  for  so  much  a  month.  Sometimes  he 
would  collect  his  wages  by  the  month,  and 
sometifDes  it  would  be  two  or  three  months." 

We  are  of  opinion  that  the  position  of  ap- 
pellants Is  correct  The  ownership  should 
have  been  alleged  In  Farmer.  The  fact  that 
he  worked  under  the  supervision  or  general 
control  of  the  absent  owner  would  not  change 
that  position.  All  owners  control  their  busi- 
ness, sometimes  In  person,  and  sometimes 
through  employed  agencies.  Here  It  la  made 
to  appear  that  the  real  owner  of  the  property 
did  not  control  the  ranch  except  in  a  general 
way,  visiting  it  at  intervals,  and  that  Farmer 
was    reall}^   in    possessioa    and    control    of 


things.  Under  the  cases  of  Bailey  t.  State; 
18  Tex.  App.  432,  Frasler  T.  State,  18  Tex. 
App.  440,  Onner  v.  State,  24  Tex.  App.  245, 
6  S.  W.  138,  McDonald  v.  State,  70  Tex.  Cr. 
R  80,  166  S.  W.  209,  WUliams  t.  State.  42 
Tex.  Cr.  R.  18,  57  S,  W.  93,  Bryan  v.  State,  54 
Tex.  Cr.  R.  60,  111  S,  W.  1035,  and  Overturf 
v.  State,  31  Tex.  Cr.  H.  10,  28  8.  W.  147,  It 
would  seem  that  Mr.  Farmer  had  the  control 
and  management  of  this  property.  Ttie  in- 
dictment should  have  alleged'  ownership  and 
possession  In  Farmer,  and  could  have  added, 
if  it  was  thought  proper  to  do  so,  that  while 
he  was  custodian  and  special  owner.  Smith 
was  the  real  owner.  In  that  case  want  of 
consent  of  both  would  have  to  be  alleged  and 
proved.  If  general  ownership  of  stolen  prop- 
erty is  in  one  man,  and  possession,  care,  and 
control  tn  another,  the  Indictment  may  al- 
lege the  ownership  in  the  general  owner,  but 
must  allege  the  possession  in  the  party  in 
possession,  so  far  as  criminal  pleadings  are 
concerned,  and  it  may  be  sufflclent  to  allege 
ownership  and  possession  both  In  the  person 
having  the  actual  care,  control,  and  posses- 
sion of  the  property.  In  addition  to  quoted 
testimony,  Mattie  Speer  testified  that  she  liv- 
ed on  the  ranch ;  that  Farmer  was  boss  and 
general  overseer;  that  Mr.  Farmer  seemed 
to  be  and  acted  as  the  general  manager  and 
boss  of  the  whole  situation  at  the  ranch; 
when  tenants  wanted  anything,  they  went  to 
Mr.  Farmer;  when  the  horses  or  cattle  and 
tiogs  or  anything  was  to  be  se^i  about,  they 
went  to  Mr.  Farmer  for  directions;  they 
never  went  to  Mr.  Crist ;  that  while  she  was 
on  the  ranch  she  was  boarding  with  Jemisou, 
one  of  the  appellants.  She  further  says  that 
Mr.  Farmer  was  their  boss  and  superintend- 
ent, to  whom  all  parties  on  the  ranch  wait 
for  instrucUona.  Mr.  Farmer  had  the  care, 
control,  and  possession  of  the  horses,  cattle, 
and  hogs  about  the  place.  There  are  quite 
a  number  of  other  authorities  that  might  be 
mentioned  in  this  otmnection,  but  those  men- 
tioned are  snfflolent  We  therefore  conclude 
that  the  allegation  of  ownership  and  posses- 
sion and  want  of  consent,  eta,  should  have 
been  alleged  in  Farmer,  as  contended  by  ap- 
peUanta. 

It  ia  also  contended  that  the  case  should 
be  reversed  on  account  of  remarks  of  one  of 
the  prosecuting  counsel  In  whiCh  he  used  this 
language: 

"If  it  is  not  true  that  the  defendants  did  not 
kill  the  hog,  why  was  there  no  evidence  to  the 
fact  that  they  did  not  kill  the  hog  as  was  pos- 
itively testified  to  by  Henry  Jackson  ?" 

It  Is  contended  that  this  was  an  allusiiMi 
directly  to  the  failure  of  the  defendants  to 
testify  in  their  own  behalt  An  exception 
was  taken.  There  was  another  remark  made 
by  prosecuting  counsel  also  to  which  excep* 
tion  was  taken.  That  remark  was  as  fol- 
lows: 

"These  two  men  have  practically  confessed 
their  guilt,  because  they  Drought  no  evidence 
here  to  deny  it." 
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In  support  of  tbeae  prcqixwUilons  various 
Bntboritlea  are  cited  which  we  think  sus- 
tain appdlants'  contention.  Flores  t.  State, 
60  Tex.  Or.  B.  25,  129  S.  W.  lUl ;  Wallace 
T.  State,  46  Tex,  Or.  R.  341,  81  S.  W.  966 ; 
Barnard  ▼.  State,  48  Tex.  Cr.  R.  Ill,  86  S. 
W.  760,  122  Am.  St  Bep.  786 ;  Shaw  v.  State, 
67  Tex.  Or.  R.  474,  123  S.  W.  691;  WUllama 
T.  State,  48  Tex.  Cr.  B,  75,  85  S.  W.  U44i 
Huff  V.  State,  103  S.  W.  894;  Beinhard  r. 
State,  52  Tfex.  Cr.  B.  63,  106  S.  W.  128.  And 
for  anthoiltieB  generally  see  Branch's  Crim- 
inal I^aw,  {  849,  with  the  authorities  already 
dted  and  there  cited.  Bearing  upon  this 
phase  of  the  case,  Eenry  Jackson  testified 
for  the  state  that  he  was  present  when  the 
bog  was  killed,  and  connects  the  two  ap- 
pellants with  the  killing  and  cleaning  of  the 
bog  and  its  appropriation.  Quoting  from  his 
testimony,  he  says: 

"Nobody  else  was  there  bendes  me  and  those 
two  negroes.  David  Jackson  was  present  when 
Lee  hit  the  hog  with  a  rock.  They  cleaned  it 
with  a  knife— -with  David  Jackson's  knife.*' 

He  further  states: 

"Me  and  Lee  and  David  were  up  there  chop- 

{>ing  corn.  That  was  some  time  year  before 
ast  in  com  chopping  time.  We  were  all  chop- 
ping com  In  the  same  fidd.  It  was  about  11 
o'clock,  just  before  dinner.  They  had  fresh 
meat  for  dinner.  I  helped  eat  it  They  put  it 
on  the  table;  I  eat  it  If  they  hadn't  imt  it 
on  the  table,  I  wouldn't  have  eat  it  I  don't 
know  rixht  exactly  when  was  the  first  time  that 
I  told  this;  I  ain't  talked  nothing  about  this. 
I  first  told  it  to  Mr.  Smith  and  another  fellow ; 
I  don't  know  his  name  now.  He  lives  in  Ander- 
son county,  one  arrested  him.  They  come  down 
there  and  arrested  Lee,  a  tall  man.  I  don't 
know  whether  I  would  know  him  or  not.  It 
was  the  sheriff.  He  was  a  tsll  man.  He  and 
Mr.  Smith  were  the  only  men  that  I  ever  spoke 
to  aboat  it  and  that  was  about  a  year  or  over 
after  the  hog  was  killed.  The  reason  that  I 
never  told  it  for  a  year  or  more  afterwards  and 
after  these  Iwys  had  left  the  farm,  I  ain't  never 
told  nobody  nothing.  How  comes  me  to  tell  Mr. 
Smith  and  Mr.  Ouinn?  Mr.  Fannie  Farmer 
bad  already  told  Mr.  Smith,  I  suppose." 

He  fmtta^  states: 

"Tbe  men  that  had  me  up  there  promised  ue 
that  I  wouldn't  be  prosecuted  if  I  would  tell 
this  like  I  have  told  it  on  the  stand." 

So  It  woold  seem  that  this  witness,  Henry 
Jackson,  ■vrho  testified  for  the  state,  was  the 
only  one  who  witnessed  the  killing  of  tbe  hog, 
and  maxle  himself  a  partlceps  criminis  in  the 
transaction.  The  same  day  the  hog  was  kill- 
ed he  testified  he  ate  some  of  the  alleged  stol- 
en bog,  was  present  when  it  was  done,  and 
did  not  menttoi  it  for  a  long  time.  Be  ex- 
cludes tbe  presence  of  everybody  except  him- 
self and  the  two  defendants.  This  evidence 
raises  tlie  issue:  First,  that  Jackson  was  a 
particeiM  criminis,  and  needed  corroboration 
in  order  to  prove  the  state's  case ;  and,  sec- 
ond. It  excludes  the  presence  of  anybody  and 
everybody  to  tbe  taking  of  tbe  hog  at  the 
time  It  was  taken,  except  himself  and  tbe  two 
defendants.  So  it  will  be  seen  that  tbe  court 
should  bave  charged  with  reference  to  ac- 


complice testimony ;  and  it  excludes  tbe  pres- 
ence of  everybody  except  himself  and  the 
two  defendants.  With  tbis  statement  from 
the  record  it  would  seem  to  tbe  practically 
evident  that  the  two  defendants  were  the  only 
people  who  could  contradict  H«asy  Jackson, 
the  state's  witness,  on  any  fact  connected 
with  the  taking.  This  being  true,  tbe  re- 
marks of  the  prosecuting  ofi3cer  should  be 
regarded  as  a  reference  to  the  failure  of 
these  defendants  to  testify.  ITjere  wns  no- 
body else  by  whom  they  could  prove  anything 
except  by  themselves  and  the  state's  witness 
Henry  Jackson.  Under  these  authorities  It 
Is  clear  to  our  minds  these  remarks  of  tbe 
prosecuting  oflBcer  was  a  reference  to  the 
failure  of  the  defendants  to  testify.  They 
could  bring  no  witness  to  show  they  did  not 
kill  tbe  hog  except  themselves.  They  did 
not  testify  in  the  case.  Therefore  these  re- 
marks were  references  to  appellants'  failure 
to  take  the  stand  and  testify.  There  was  no- 
body else  by  whom  appellants  could  bave 
proven  to  tbe  contrary  of  what  Jackson  said. 
For  tbe  reasons  indicated,  the  judgment  is 
reversed,  and  tbe  cause  remanded. 

PRENDBROAST  and  HABPEB,  JJ.  (ctm- 
currlng).  [irWe  concur  in  the  reversal  of 
the  case  on  the  sole  ground  of  the  argument 
of  the  district  attorney  alluding  to  the  appel- 
lants' failure  to  testify. 

[1-4]  We  are  clearly  of  the  opinion  that 
the  testimony  of  the  owner  of  the  alleged 
stolen  hog  was  ample  to  show,  not  only  that 
be  was  the  real  owner,  but  also  in  the  posses- 
sion of  the  hog,  in  that  he  was*  in  tbe  "actual 
control,  care,  and  management"  of  it  when  it 
was  stolen,  if  it  was  stolen,  and  that  there 
was  no  variance  In  the  proof  and  allegations 
as  to  the  possession.  The  court  specifically 
submitted  the  question  to  the  jury  in  his 
charge  as  follows: 

"Possession  of  the  person  so  nnlswfiflly  de- 
prived of  property  is  constituted  by  the  exer- 
cise of  actual  control,  care,  and  mauaKemeut  of 
the  property,  whether  the  same  be  lawful  or  not. 
In  order  to  warrant  a  conviction  in  this  case, 
the  jury  must  find  from  the  evidence  bey(Mid  a 
reasonable  doubt  that  the  hog,  when  taken  (if 
you  find  it  was  taken),  was  from  the  possession 
of  W.  G.  Smith.  If  the  hog  was  in  the  posses- 
sion of  Fannie  Farmer  or  George  Crist  when 
taken  (if  it  was  taken),  or  if  you  bave  a  reason- 
able doubt  thereof,  you  will  acquit  the  defend- 
ants," 

— which  was  all  that  was  necessary,  and, 
having  given  that  charge,  should  not  have 
given  those  or  either  of  them  requested  by 
appellant  on  the  subject 

[I]  We  also  think  the  testimony  does  not 
make  the  state's  witness  Henry  Jackson  a 
partlceps  criminis  as  principal,  accomplice, 
or  accessory,  or  otherwise  a  party  to  tbe  of- 
fense. 

Tbe  judgment  will  be  reversed  on  tbe  sole 
gronnd  of  the  objectionable  argument  of  the 
district  attorney  excepted  to. 
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LAIRD  V.  STATE.    (No.  3800.) 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  26, 
1916.  On  Motion  for  Rehearing"  March  1, 
191S.     Dissenting  Opinion  April  12,  1916.) 

1.  Bail  «=>64— Tims  fob  Bnist— Lobs  of 
jubisdiction. 

Under  Code  Cr.  Proc.  1911.  arts.  901-904, 
where  one  convicted  of  perjury  and  appealing 
enters  into  a  recognizance  at  the  next  term  aft- 
er the  term  at  which  convicted,  and  is  allowed 
to  go  at  large,  his  appeal  should  not  be  dismiss- 
ed because  tiie  jurisdiction  of  the  court  is  ousted 
by  his  having  been  allowed  to  go  at  large  with- 
out a  bail  bond.  (PrendergaM,  P.  J.,  dissent- 
ing.) 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  I  278;  Dec.  Dig.  «=>64.] 

2.  IKDICTVENT  AND   INFORMATION   «»137(1)— 

QuAsniNo — JrBisDTonoN  or  Coobt. 

It  Is  not  ground  for  quashing  an  Indictment 
for  perjury  in  defendant's  suit  for  divorce  that, 
because  of  Us  actual  residence  in  the  state  for 
less  than  the  statutory  period,  the  court  admin- 
istering the  oath  had  no  jurisdiction.  (David- 
son, J.,  dissenting.) 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  480;  Dec.  Dig. 
«8=137(1).] 

3.  Witnesses  <S=»64(1)— Husband  and  Witb 

— DiVOBCE— COLLATEBAI,    ATTACK. 

One  obtaining  a  decree  of  divorce  by  per- 
jory  as  to  his  residence  cannot,  when  proaeented 
for  the  perjury  object,  as  to  his- former  wife's 
being  a  witness  against  him,  that  she  is  still 
his  wife,  because  the  divorce  decree  is  void  be- 
cause of  the  insuflSciency  of  bis  period  of  resi- 
dence.   (Davidson,  J.,  dissenting.) 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  !  180;   Dec.  Dig.  «S=»64(1).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robt.  B.  Seay,  Judge. 

W.  H.  Laird  was  convicted  of  perjury,  and 
appeals.    Affirmed. 

Robert  B.  Allen  and  Chas.  A.  Pippin,  both 
of  Dallas,  tor  appellant.  O.  C  McDonald, 
Asst  Atty.  Gren.,  and  McCutcheon  &  Church, 
of  Dallas,  for  the  State. 

PHENDERGAST,  P.  J.  Appellant  was 
convicted  of  perjury,  and  assessed  the  lowest 
punishment. 

If  this  court  had  jurisdiction  of  this  cause, 
some  interesting,  and  perhaps  difficult,  ques- 
tions would  have  to  be  decided.  However, 
l)ecause  we  have  reached  the  conclusion  that 
this  court  has  no  jurisdiction,  the  decision 
of  these  questions  is  pretermitted. 

The  Assistant  Attorney  General  has  made 
a  motion  to  dismiss  this  cause,  because  this 
court  has  lost,  if  it  ever  had,  jurisdiction 
thereof.  This  motion  Is  based  upon  an  un- 
controverted  state  of  facts,  shown  by  the 
transcript  and  various  affidavits.  These  are 
the  facts: 

The  term  of  court  at  which  appellant  was 
convicted,  both  as  a  matter  of  fact  and  as 
fixed  by  law,  convened  July  6th  and  adjourn- 
ed October  2,  1915.  The  trial  occurred,  and 
the  verdict  was  rendered  and  the  judgment 
thereon  entered,  September  24,  1916.  With- 
in that  term  and  in  pr(q>er  time  appellant 
made  his  motion  for  a  new  trial,  and  by  leave 
of  the  court  within  term  time  filed  an  amend- 


ed motion.  These  were  heard  and  overruled 
by  the  court  on  October  1,  1915, .at  whi* 
time  the  appellant  gave  notice  of  appeal  to 
this  court,  which  was  duly  then  and  there 
entered  on  the  minutes  of  the  court.  Imme- 
diately th^eafter  he  was  properly  sentenc- 
ed. In  overruling  his  said  motions,  the  court, 
as  a  part  of  that  order,  fixed  the  amount  of 
appellant's  recognizance  at  $2,000,  and  he, 
being  present  and  in  custody,  was  commit- 
ted to  jaU  until  the  decision  of  his  case  on 
appeal  by  this  court.  The  sentence  also  is 
to  the  same  effect 

Appellant  did  not  enter  into  a  recognizance 
at  that  term  of  court,  nor  attempt  to  do  so. 
so  far  as  this  record  discloses,  but  the  sher- 
iff, by  virtue  of  said  orders  and  the  law  then 
having  him  in  custody,  properly  ccmflned  him 
In  the  county  jail.  The  next  term  of  tliat 
court  convened  on  Monday,  October  4th,  and 
continued  in  session  for  that  October  term 
the  time  required  and  authorized  by  law. 
On  October  8th,  during  that  October  term,  in 
open  court,  appellant  attempted  to  gain  his 
liberty,  and  did  so  by  on  that  date  in  open 
court  entering  into  a  recognizance  pending 
his  appeal  here.  That  recognizance,  both  in 
substance  and  in  form,  follows  the  statute. 
C.  C.  P.  1911,  art.  903.  Under  that  recogni- 
zance he  was  discharged  by  the  sheriff  from 
Jail  and  from  his  custody,  and  he  has  con- 
tinnouBly  since  then  been  at  liberty,  and 
sUlI  is. 

Under  the  statutory  law  of  this  state  from 
the  organization  ttiereof  continuously  down 
to  the  act  of  March  15,  1907,  page  31,  an  ap- 
pellant on  a  felony  conviction,  was  required 
to  be  committed  to  jail,  and  held  therdn 
pending  his  appeal  and  until  his  appeal  was 
decided  by  this  court  (Wh.  An.  C.  C.  P.  art 
876),  and,  if  he  secured  his  liberty  from  cus- 
tody in  any  way  the  statute  prescribed  (Wh. 
An.  G.  O.  P.  art  880):  *The  Jurisdiction  of 
the  Court  of  Criminal  Appeals  shall  no  long- 
er attach  in  the  case,"  but  this  court  was  re- 
quired, on  the  motion  of  the  attorney  repre- 
senting the  state,  "to  dismiss  the  appeal." 

Said  act  of  1907  was  carried  into  the  Code 
of  Criminal  Procedure,  under  proper  sec- 
tions, by  the  revisions  of  1911.  By  the  pro- 
visions thereof  (article  901,  C.  C.  P.  1911)  an 
appellant  in  a  felony  case,  where  the  punish- 
ment assessed  is  16  years  or  less,  is  given  the 
right  to  remain  on  ball  during  the  pendau? 
of  his  appeal  by  entering  into  a  recognizance 
in  said  court  at  the  term  of  conviction  in  the 
sum  fixed  by  the  court.  The  next  article  ex- 
pressly requires  that,  when  a  defendant  ap- 
peals from  a  felony  conviction,  he  be  com- 
mitted to  jail  unless  he  enters  into  sudi  re- 
cognizance, and  further  provides  that,  "if  he 
be  in  custody,  his  notice  of  appeal  shall  hare 
no  effect  whatever  to  release  him  from  cus- 
tody until  he  enters  Into  recognizance,"  and 
that  no  recognizance  shall  be  taken  or  al- 
lowed unless  he  is  in  custody  of  the  sherifl 
at  the  time.     Article  904   provides   that  if, 
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tor  any  canae,  he  fails  to  enter  Into  and 
make  said  recognizance  "during  tbe  term  of 
court  but  gave  notice  of  and  took  an  appeal 
from  audi  cooTlctlon  dnrlng  such  term,  he 
shall,  notwithstanding  sncfa  failure,  be  per- 
mitted to  give  ball  and  obtain  his  release 
trmn  cnstody  by  giving,  after  tbe  expiration 
of  snch  term  of  court  and  in  vacation,  his 
bail  bond  to  the  sheriff,  with  two  or  more 
good  and  sufficient  sureties,"  in  which  he,  to- 
gether with  his  sureties,  shall  acknowledge 
themselves  severally  indebted  to  the  state  in 
the  sum  fixed  by  the  court,  np(m  the  condi- 
tions provided  for  a  recognizance,  "^nt  be- 
fore such  ball  bond  shall  be  accepted  and  the 
defendant  released  from  custody  by  reason 
thereof,  the  same  mast  be  approved  by  socfa 
sh«:lfr  and  the  court  trying  said  cause,  or  his 
successor  In  office.  That  when  said  bond  is 
so  given,  approved  and  accepted,  the  defend- 
ant shall  be  released  from  custody."  Bald 
act  and  oar  laws  all  the  time  have  expressly 
provided  for  both  recognizances  and  bail 
bondsi.  They  ate  entirely  separate  and  dis- 
tinct The  statute  makes  them  sa  Articles 
316,  317,  820,  321,  O.  C.  P.  1911.  This  court 
has  no  right  to  legislate  and  enact  that  one 
is  the  same  as  the  other,  or  that  one  can 
take  the  place  of  the  other.  The  statute 
has  at  all  times  specifically  and  particularly 
enacted  whoi  and  how  either  one  or  the  oth- 
er may  be  executed.  That,  when  either  is 
so  separately  executed  at  the  time  and  under 
the  drcamstances  fixed  by  the  statute,  it 
may  have  the  same  effect  so  far  as  authoriz- 
ing the  distAarge  of  the  appellant  from  cus- 
tody is  concerned,  but  does  not  make  them 
the  same  instrument,  and  cannot  do  so,  un- 
der the  express  provisions  of  our  statute. 

It  has  always  tieen  held  by  this  court  and 
our  Supreme  Court,  when  it  had  criminal 
Jurisdiction,  that  a  ball  bond  or  recognizance 
is  strictly  statutory,  and  to  entitle  the  state 
to  a  forfeiture  thereon  it  must  contain  all 
the  requisites  prescribed  by  the  statute.  The 
principles  of  equity,  as  applied  to  private 
contracts,  cannot  be  Invoked  in  tbe  constaruo 
tion  of  a  ball  btmd  or  recognizance.  Wallen 
V.  State,  18  Tex.  App.  414 ;  Turner  v.  State, 
14  Tex.  App.  168;  La  Rose  v.  State.  20  Tex. 
App.  215,  15  a  W.  33. 

Where  a  change  of  venue  Is  had,  a  bond 
taken  by  the  sheriff  of  the  county  a  quo  for 
the  appearance  of  the  defendant  in  the  new 
county  is  void.  Harbolt  v.  State,  89  Tex. 
Cr.  R.  133,  44  S.  W.  1110. 

A  ball  bond  taken  in  a  misdemeanor  case, 
of  which  the  district  court  had  no  Jurisdic- 
tion, under  process  Issued  by  the  district 
deik,  is  void.  Cassaday  v.  State, .  4  Tex. 
App.  96. 

A  ball  bond  not  signed  is  void  even  though 
an  affidavit  thereto  is  signed.  Nelson  v. 
State,  44  Tex.  Or.  R.  506,  73  S.  W.  308. 

If  such  bond  be  not  signed  by  the  princi- 
pal, it  is  void.  Price  v.  State,  12  Tex.  App. 
235;  Scarborough  v.  State,  20  S.  W.  581; 
Tlemey  t.  State,  31  Tex.  41. 


One  fair  criterion  for  determining  wheth- 
er a  recognizance  or  baU  bond  is  sufficient 
would  be  if  upon  a  forfeiture  thereof  the 
sureties  could  be  held  and  a  Judgment  had 
against  them  in  a  scire  facias  proceeding. 
We  take  it  it  would  be  clear  that,  if  this  ' 
court  had  JurisdlcUim  and  should  affirm  this 
case  and  appellant  should  not  appear  in  the 
court  below  as  required  by  said  recognizance, 
the  sureties  I^erein  could  successfully  defeat 
any  Judgment  against  them  by  showing,  as 
the  facts  herein  unquestionably  are,  that  nM- 
ther  they  nor  their  principal  entered  into 
any  recognizance  at  the  term  of  court  at 
which  he  was  convicted  and  appealed,  but 
instead  unlawfully  and  illegally  entered  in- 
to a  recognizance  at  another  and  different 
term  of  court,  and  that  that  court,  at  a  sub- 
sequent term  had  no  power  or  authority  to 
take  his  recognizance. 

We  think  it  unnecessary  to  cite  a  large 
number  of  cases.  The  statutes  alone  are 
amply  snfflclent.  Cases  are  cited  by  Judge 
White  in  bis  Ann.  Grim.  Proc.,  by  Mr.  Branch 
in  his  Crlm.  Law,  and  by  Vernon's  Ann. 
Grim.  Proc.,  under  the  various  articles  of  tbe 
statutes  applicable  to  this  question. 

We  have  concluded  that  the  Jurisdiction  of 
this  court  has  been  ousted  by  the  action  of 
appellant,  and  the  cause  must  therefore  be 
dismissed. 

DAVIDSON,  J.,  absent. 

On  Motion  for  Rehearing. 
HARPER,  J.  II]  On  a  former  day  of  this 
term  this  cause  was  dismissed  because  ap- 
pellant, after  the  adjournment  of  the  term 
of  court  at  which  he  was  convicted,  entered 
into  a  recognizance  at  the  next  term  of  the 
court,  it  b^ng  held  that  after  the  adjourn- 
ment of  the  court  for  the  term,  at  which  ap- 
pellant was  tried,  the  statute  only  authorized 
the  giving  of  a  ball  bond,  and  he  having  giv- 
en a  recognizance,  the  Jurisdiction  of  this 
court  was  ousted  when  he  was  allowed  to  go 
at  large  after  giving  a  recognizance — he 
would,  in  law,  be  regarded  as  having  escap- 
ed confinement  At  the  time  the  case  was 
originally  before  the  court  the  writer  at  that 
time  suggested  this  was  not  the  construction 
that  should  be  given  the  statute,  but  instead, 
the  premier  construction  of  it  was  that  if  tbe 
court  was  in  session,  a  recognizance  was  au- 
thorized to  be  taken,  and  a  bail  bond  could  be 
given  only  when  the  court  was  in  vacation. 
The  articles  governing  this  matter  are  ar- 
ticles 901,  902,  903,  and  90i.  That  the  recog- 
nizance given  Is  in  accordance  with  article 
903  is  not  questioned,  but  it  is  contended 
that  the  proper  construction  of  these  articles 
Is  that,  if  a  recognizance  is  given,  it  must  be 
at  the  term  at  which  the  trial  was  had,  and, 
if  not  then  given,  a  person  can  secure  his  re- 
lease only  by  giving  a  bail  bond,  in  lieu  of  a 
recognizance,  and  it  is  claimed  this  is  the 
proper  construction  of  article  904,  which 
reads:         ... 
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"It,  for  any  cause,  the  defendant  fail*  to  en- 
ter into  and  make  the  recojmizance  mentioned  in 
article  908  during  the  term  of  court,  but  gave 
notice  o{  and  took  an  appeal  from  aueh  convic- 
tion dnrinx  auch  term,  he  shall,  notwithstanding 
such  failure,  be  permitted  to  give  bail  and  ob- 
.  tain  his  release  from  custody  by  giving,  after 
the  expiration  of  such  term  <u  court  and  in  va- 
cation, his  bail  bond  to  the  sheriff,  with  two 
or  more  good  and  sufficient  sureties,    eta 

To  the  writer's  mind,  this  article  was 
dotbed  in  such  language  aa  to  be  subject  to 
either  construction,  and  while  he  thought 
that  perhaps  the  better  constmction  would 
be  that  if  the  court  was  in  session,  a  recog- 
nizance should  be  given,  and  a  ball  bond  was 
only  authorized  to  be  taken  when  the  conrt 
was  in  vacation,  and,  therefore,  no  recog- 
nleance  conld  be  entered  into,  yet  after  dis- 
cussing it  with  the  other  members  of  the 
court,  as  it  was  only  a  matter  of  procedure, 
he  said  he  would  not  dissent  from  such  hold- 
ing, as  be  thought  it  better  to  get  a  settled 
construction.  Since  the  original  opinion  has 
been  handed  dovm,  we  have  been  led  to  a 
farther  study  of  the  question,  and  we  find 
ttiat,  when  the  criminal  procedure  required, 
when  the  court  was  In  session,  that  a  defend- 
ant, when  arrested  for  a  felony,  enter  into 
a  recognizance  in  open  court,  and  a  sheriff 
was  authorized  to  take  bond  only  when  the 
court  was  in  vacation  (articles  325,  326, 
White's  Ann.  Proc.),  it  was  held  that  if  the 
conrt  be  in  session,  either  at  the  term  at 
wliich  the  indictment  was  returned  or  at  a 
subsequent  term,  the  Sheriff  could  not  take  a 
ball  bond,  but  the  defendant  was  required  to 
enter  Into  a  recognizance.  Kiser  v.  State,  13 
Tex.  App.  201 ;  Gragg  v.  State,  18  Tex.  App. 
295 ;  la  Rose  v.  State,  29  Tex.  App.  216,  15 
S.  W.  33.  The  Legislature,  apparently  on  ac- 
count of  these  decisions  and  the  Inconveni- 
ence sometimes  caused,  In  1907  (Acts  30th 
Leg.  c  71)  amended  this  article  of  the  stat- 
ute, now  article  337,  and  authorized  the 
sheriff  to  take  a  ball  bond  even  though  the 
court  be  in  session,  but  it  took  an  act  of  the 
Legislature  to  authorize  a  sheriff  to  take  a 
boil  bond  when  the  court  was  in  session, 
whether  at  the  term  at  which  the  indictment 
was  returned  or  a  subsequent  term.  At  the 
same  session  of  the  Legislature,  in  1907,  the 
act  was  passed  which,  for  the  first  time,  au- 
thorized a  person  convicted  of  a  felony  to 
give  a  recognizance  or  bail  bond  on  appeal, 
if  the  punishment  assessed  did  not  exceed 
15  years'  confinement  in  the  penitentiary. 
Ohapter  19,  Sees.  Acts  1907.  In  the  emergency 
clause  to  this  bill  the  Legislature  declares: 

"The  lane  amount  of  costs  incurred  by  keep- 
ing the  defendant  in  the  custody  of  the  sheriff 
during  a  trial  when  he  is  charged  with  felony, 
and  during  the  appeal  taken  from  felony  con- 
victions, and  the  frequent  hardships  endured  by 
the  defendants  who  are  not  guilty  of  a  violation 
of  law,  and  the  liberty  of  the  citizen,  as  well 
as  the  interests  of  the  state,  create  an  emei^ 
gency  and  an  imperative  public  necessity  re- 
quiring that  the  constitutional  rule  requiring 
bills  to  be  read  on  three  several  days  be  and  the 
same  is  hereby  suspended,  and  that  this  act  take 


effect  from  and  after  its  passage,  and  it  is  so  en- 
acted." 

The  purpose  of  the  I/egUlatace  is  made 
manifest  by  this  act,  to  save  costs  of  keep- 
ing the  prisoners  confined  to  the  counties,  and 
to  keep  Innocent  people  ttota  being  punished 
by  confinement  in  the  county  Jails.  But  In 
thus  providing  they  wanted  the  court  to  have 
a  supervision  and  see  that  adequate  sureties 
were  given,  and  If  the  court  was  in  session, 
a  recognizance  must  be  given  so  that  be 
might  investigate  the  solvency  of  the  sure- 
ties; If  the  court  was  not  in  sessiiMi,  a 
bail  bond  could  be  executed,  bot  the  amount 
of  this  bail  bond  must  be  fixed  by  the  trial 
judge,  and  he  must  approve  the  bond,  in  addl- 
ttoii  to  the  dieriff;  tbat  be  might  inquire 
of  the  sheriff  as  to  the  investigation  he  bad 
made  as  to  the  solvency  of  the  sureties.  At 
tliis  sesslcxi  of  the  Legislature  they  dealt 
with  both  ball  bonds  and  recognizances  be- 
fore conviction  and  after  conviction,  and  In 
one  Instance  (before  conviction)  they  provid- 
ed that  a  sheriff  might  take  a  ball  bond  even 
though  the  court  was  in  session,  but,  after 
conviction,  the  only  instance  in  which  a  sher- 
iff was  authorized  to  take  a  bail  bond  was 
(and  they  use  tbe  words)  "In  vacation,"  and 
then  provided  before  the  prisoner  Is  released, 
tbe  bond  must  be  presented  to  tbe  court  try- 
ing tbe  cause,  and  be  approved  by  blm.  To 
the  mind  of  the  writer,  it  was  the  clear  in- 
tent and  purpose  of  the  Leglslattiie,  after 
conviction,  to  only  authorise  the  aberiff  to 
take  a  bail  bend  while  tbe  coart  was  in  vaca- 
tion, and  if  the  court  was  In  aeaslon,  even 
though  at  a  subsequent  term,  a  recognizance 
must  be  entered  Into  in  open  court.  This 
construction  is  In  accordance  with  tbe  con- 
struction of  the  former  act,  which  applied  to 
prisoners  before  oonvictlon,  and  which  tbe 
Legislature  amended  at  this  session,  and 
which  it  must,  in  consequence,  have  had  In 
mind,  and  for  this  reason  the  writer  thinks 
tbe  cause  should  be  reinstated ;  but,  as  here- 
inbefore stated,  it  Is  bat  a  matter  of  pro- 
cedure, and  If  a  majority  of  the  members  of 
this  court  think  the  proper  constmctioD  is 
tbat  even  though  the  conrt  at  which  one  is 
convicted  is  in  seasirai  at  a  subsequent  term, 
a  bail  bond  only  will  confer  Jurisdiction  on 
this  court,  he  will  acquiesce  in  sndi  con- 
struction and  dissent  no  farther,  and,  being 
of  the  opinion  that  the  case  should  bis  rein- 
stated, be  will  proceed  to  pass  on  the  ques- 
tions raised  in  the  record. 

[2]  In  the  first  place,  we  do  not  think 
there  was  any  error  in  overruling  the  motioa 
to  quash  the  iodlctment  The  d^endant,  as 
plaintiff,  brought  suit  in  the  civil  district 
court  of  Dallas  county  for  a  divorce  from 
his  wife,  Mrs.  Jessie  Lelrd,  alleging  that,  at 
the  time  of  the  institution  of  the  suit,  lie  bad 
been  a  resident  of  Texas  for  12  montba  In 
the  indictment  in  this  case  this  is  alleged 
to  be  false  and  untrue,  and  aiq;>eUant  seining- 
ly  contends  that  if  he  had  not  been  In  fact 
a  resident  of  Texas  12  months^  the  dhrtrtct 
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oonrt  of  DaHaB  county  woold  bare  no  jiul»- 
diction  of  the  cause  of  action,  and  therefore 
U  be  swore  folsely  In  such  a  suit,  no  indict- 
ment for  perjury  would  lie.  The  petition 
was  Introduced  in  evidence,  in  which  It  is 
alleged — 

"that  plaintiff  Is  a  resident  of  Dallas,  Dallas 
county,  Tex,  and  has  been  for  more  than  12 
months  next  preceding  the  filing  ot  the  petition.' 

If  the  d«Fendant,  Mrs.  Jessie  Latrd,  had 
appeared  In  that  cause  and  filed  a  plea  to  the 
Jurisdiction  of  the  court  and  in  abatement  of 
the  suit,  alleging  that  appellant,  plaintiff  in 
that  cause,  bad  not  been  a  resident  of  this 
state  for  12  months,  the  court  would  have 
bad  Jurisdiction  to  bear  and  determine  that 
question  and  it  appellant  on  the  bearing  of 
that  plea  had  been  sworn  and  testified  he 
had  been  a  resident  of  Texas  for  12  months, 
yet  upon  bearing  the  other  testimony  the 
court  bad  found  bis  testimony  false  and  dis- 
missed the  suit  for  want  of  Jurisdiction  to 
hear  the  cause,  an  indictment  for  perjary 
would  lie,  because  the  testimony  was  given  in 
the  coarse  of  a  Jndlclal  proceeding  in  a  court 
which  had  Jurisdiction  to  hear  and  determine 
that  question.  And  Inasmuch  as  Mrs.  Laird 
did  not  appear,  and  in  order  to  get  the  court 
to  bear  and  entertain  the  suit  and  grant  him 
a  divorce,  if  appellant  testified  be  bad  been 
a  resident  of  Texas  for  12  months  in  order  to 
obtain  a  decree  of  dlvor.ce  from  his  wife,  and 
such  testimony  was  in  faqt  untrue,  an  indict- 
ment for  perjury 'based  thereon  will  lie,  and 
the  court  did  not  err  in  so  holding.  Cordway 
V.  State,  25  Tex.  App,  405,  8  S.  W.  670;  An- 
deraon  v.  State,  24  Tex.  App.  706, 78.  W.  40; 
Hlggenbottmm  r.  State,  24  Tex.  App.  506,  6  9. 
W.  201 ;  Waddle  v.  State,  78  Tex.  Or.  K.  601, 
166  8.  W.  601 ;  Btheridge  v.  State,  178  S.  W. 
1081.  And  it  lias  been  held  that  assignment 
of  Immaterial  matter,  in  connecticm  with  ma- 
terial matter,  does  not  vitiate  the  indictment 
Dorrs  v.  State,  40  S.  W.  311;  Jefferson  t, 
SUte,  40  S.  W.  88. 

[S]  But  the  next  question  presented  is  one 
of  more  difficulty.  Appellant  contends  that, 
even  though  perjury  could  be  assigned  an  his 
testimony  given  on  tbe  divorce  trial,  the 
Judgment  and  decree  of  divorce  entered 
therein  is  absolutely  void,  and,  if  void,  tbe 
woman  from  whom  be  was  adjudged  a  di- 
vorce in  that  decree  is  bis  legal  wUe,  and  she 
cannot  therefore  be  used  as  a  witness  against 
Urn.  Appellant,  according  to  this  record, 
came  to  Texas  from  New  York  in  December, 
1913,  leaving  a  wife  and  child  in  New  York. 
In  September,  1914,  following  be  filed  a  suit 
for  divorce  in  tbe  Sixty-Eighth  district  court 
of  Dallas  county,  Tex.,  alleging  that  be  bad 
been  a  resident  of  Texas  for  12  months,  and 
making  allegations  in  respect  to  bis  wife. 
In  the  petition  he  alleged  be  did  not  know 
the  address  of  bis  wife,  and  she  was  cited  by 
poblication.  When  the  case  came  on  to  be 
heard.  Judge  Wblteburst  testifies  appellant 
took  the  stand  as  a  witness  and  testified  be 
had  been  a  resident  of  Texas  for  12  montlw 


immediately  preceding  tbe  flliag  of  tbe  peti- 
tion for  divorce,  and  testified  to  tbe  truth  of 
the  allegations  upon  wblCb  be  sought  a  di- 
vorce. Judge  Wblteburst,  on  tbe  testimony 
of  appellant,  granted  the.  divorce,  and  a  de- 
cree was  entered,  granting  him  an  absolute 
divorce  from  Mrs.  Jeesls  Laird,  tbe  decree 
reading: 

"A  Jury  being  waived,  the  court,  having  heard 
the  pleaaingB  and  the  evidence  and  the  argu- 
ment of  counsel,  is  of  the  opinion  that  the  ma- 
terial allegations  in  plaintiff's  petition  are 
true.  It  is  therefor*  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  bonds  of  matrimony 
heretofore  existing  between  said  plaintiff,  Jessie 
Laird,  and  defencTant  W.  H.  Laird,  be,  and  the 
seme  are  hereby,  annulled  and  dissolved,  and 
that  each  ;iarty  hereto  is  hereby  restored  to  the 
status  of  single  persons.'' 

Appellant's  contention  is  that,  although  be 
may  have  brought  this  jsuit,  testified  as  stat- 
ed above,  and  obtained  to  be  decreed  and  en- 
tered this  decree  of  divorce,  as  he  had  not 
been  in  Texas  12  months,  the  decree  is  a  nul- 
lity and  void,  and  therefore  Mrs.  Jessie  Laird 
vras  not,  and  is  not,  a  competent  witness 
agalust  him.  One  must  bear  in  mind,  in 
passing  on  tills  question,  that  there  is  nothing 
in  the  record  of  the  proceedings  in  the  Sixty- 
Ejlgbtb  district  court  which  would  r«ider  the 
Judgment  void,  or  tend  to  show  that  be  had 
not  been  a  resident  of  Texas  for  12  months. 
On  the  face  of  the  pleadings  and  by  the  en- 
tire record  made  in  that  case,  the  Jurisdiction 
of  the  district  court  is  shown,  and  the  regu- 
larity of  its  decree.  If  the  decree  is  eithicr 
void  or  voidable,  it  must  be  shown  by  evi- 
dence aliunde  the  record.  Novr  so  long  as 
this  record  stands  and  no  suit  is  brought  to 
set  it  aside,  can  it  be  collaterally  attacked,- 
and  especially  can  it  thus  be  attacked  by  the 
person  who  caused  and  at  whose  instance  it 
was  entered?  Upon  the  decision  of  this  ques- 
tion rests  the  question  of  whether  or  not  Mrs. 
Jessie  Ldlrd  was  a  competent  witness  against 
appellant  If  she  was  not  a  competent  wit- 
ness tbe  case  must  be  reversed,  because  she 
gave  very  material  testimony  to  show  the 
falsity  of  the  testimony  said  to  have  been 
given  by  appellant  on  the  trial  of  the  divorce 
suit  Now,  tbe  evidence,  and  all  the  evi- 
dence, shows  that  appellant  brought  the  di- 
vorce suit  and  procured  that  Judgment  of  di- 
vorce to  be  entered.  Under  the  Constitution 
and  laws  of  this  state,  the  district  court  of 
the  Sixty-Eighth  district  had  Jurisdiction  of 
the  subject-matter  of  tbe  salt — tbe  granting 
of  divorces.  Const  art  6,  {  8.  Having  Ju- 
risdiction of  the  subject-matter,  tbe  appellant 
In  his  petition  alleged  a  state  of  case  which 
invoked  that  Jurisdiction,  and  on  tbe  record 
as  made  in  that  court  the  decree  is  valid  and 
binding  on  all  the  world,  and  especially  bind- 
ing aa  appellant  In  the  case  of  Martin  et 
aL  V.  Robinson,  67  Tex.  375,  8  S.  W.  660, 
Judge  Stayton,  speaking  for  the  Supreme 
Court  says: 

"Such  a  court  must  determine  whether  tbe 
facts  exist  which  make  it  lawful  for  administra- 
tion to  be  granted,    *    •    *    and  if  in  this  re- 
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spect,  h&vliic  power  to  make  the  inquiry,  it 
oomeg  to  an  erroneous  conclusion,  its  decree, 
founded  on  such  conclusions,  is  voidable,  but  not 
void"  (citine  Lynch  v.  Baxter,  4  Tex.  431,  61 
Am.  Dec.  735;  Burdett  v.  Silsbee,  16  Tex.  604; 
Oiddings  ▼.  Steele,  28  Tex.  782.  91  Am.  Dec. 


So  in  this  case,  whoi  appellant's  petition 
in  tlie  district  court,  lie  being  plaintiff  in  the 
action  for  divorce,  came  on  to  be  heard,  he 
liaring  cited  bis  wife  by  publication,  the 
court,  in  accordance  with  the  provisions  of 
law,  appointed  an  attorney  to  represent  the 
defendant,  the  absent  wife.  This  attorney 
filed  a  general  denial,  which  put  plaintiff  to 
strict  proof  of  his  allegations.  After  tills 
evidence  the  cotirt  may  have  erred  in  the 
conclusion  he  came  to,  yet  under  the  evidence 
offered  the  court  came  to  the  conclusion  that 
plaintiff  had  l>een  a  resident  of  Texas  for  12 
months,  and  sudi  Judgment  cannot  be  col- 
laterally attacked,  but  the  only  way  to  nulli- 
fy it  is  to  bring  a  direct  suit  for  tliat  pur- 
pose. As  said  by  our  Supreme  Court  in 
Crawford  v.  McDtmald,  88  Tex.  631,  33  S.  W. 
326: 

"The  general  rule  is  well  established  tliat  a 
judgment,  rendered  by  a  court  even  of  general 
jurisdiction  is'  void  if  it  had,  at  the  time  of  the 
rendition  of  the  judgment,  no  jurisdiction  of  the 
person  of  the  defendant  or  the  subject-matter 
of  the  litigation.  This  principle  is  self-evident, 
l)ecau8e  until  the  court  acquires  jurisdiction  it 
has  no  power  to  proceed  to  investigate  and  de- 
termine private  rights.  Logically  it  can  make 
no  difference  as  to  the  validity  of  the  judgment 
whether  the  lack  of  jurisdiction  of  the  person 
or  the  subject-matter  appears  from  the  face  of 
the  record,  or  is  made  to  appear  by  evidence 
aliunde.  For  if,  for  instance,  no  service  was 
had  upon  the  defendant,  he  not  appearing  in  the 
case,  the  court,  having  no  jurisdiction  whatever 
over  bis  person,  is  absolutely  without  power  to 
bind  him  by  an  adjudication  tliat  he  had  been 
in  fact  duly  served;  and  logically  this  want  of 
power  is  the  same  whether  the  lack  of  jurisdic- 
tion appears  on  the  face  of  the  record  or  not. 
There  is,  however,  another  rule  of  lav  equally 
well  settled  upon  principles  of  public  policy, 
which  precludes  inquiry  by  evidence  aliunde 
the  record,  in  a  collateral  attack  upon  a  judg- 
ment of  a  domestic  court  of  general  jurisdiction, 
regular  on  its  face,  into  any  fact  which  the  court 
rendering  such  judgment  must  have  passed  upon 
in  proceeding  to  its  rendition.  Therefore  it  is 
well  settled  that  where  a  personal  judgment  has 
lieen  rendered  against  a  defendant  by  a  domestic 
court  of  general  jurisdiction,  and  under  the 
same  liis  property  nas  been  seized  and  sold,  he 
will  not,  in  a  contest  over  the  title  to  the  prop- 
erty, be  allowed  to  show,  by  evidence  dehors 
the  record,  that  the  judgment  was  rendered 
without  any  service  whatever  upon  him.  Log- 
ically the  judgment  is  in  fact  void,  but  on 
grounds  of  public  policy  the  courts,  in  order  to 
protect  property  rights,  apply  the  rule  afore- 
said, which  precludes  inquiry  into  facts  dehors 
the  record  for  the  purpose  of  showing  the  in- 
validity «f  the  judgment;  and  therefore  for  all 
practical  purposes,  in  such  collateral  attack, 
the  judgment  is  held  valid.    This  rule  is  analo- 

fous  to,  and  probably  as  important  as,  the  rule 
[trbidding  the  introduction  of  verbal  testimony 
to  vary  or  contradict  the  terms  of  a  written 
contract,  except  in  a  proceeding  instituted  for 
the  purpose  of  correcting,  reforming,  or  an- 
nulling the  same.  These  principles  nave  long 
been  acted  upon  by  this  court,  as  applicable 
to  judgments  of  the  district,  probate,  and  jus- 
tice courts,  and  have  become  settled  rules  of 
property  in  this  state.    Murchison  v.  White,'  64 


Tex.  78;  Williams  v.  Ball.  62  Tex.  608  (36 
Am.  Rep.  730);  Brown  v.  Christie,  27  Toe. 
73  (84  Am.  Dec.  607);  Heck  &  Baker  v.  Mar- 
tin, 75  Tex.  489  (13  S.  W.  61,  16  Am.  St.  Rep. 
8a5);  Fowler  v.  Simpson,  79  Tex.  611  (16  8. 
W.  682,  23  Am.  St.  Ren,  370);  MartiD  r. 
Bums,  Walker  &  Co.,  80  Tex.  677  (16  S.  W. 
1072) ;  Hardy  v.  Beaty,  84  Tex.  562  a9  S. 
W.  778,  31  Am.  St  Rep.  8ff).  Whether  an  ex- 
ception has  been  ingrafted  upon  this  mle  by 
the  dedsion  of  the  Supreme  CJourt  of  the 
United  Sutes  in  Pennoyer  v.  Neff,  96  U.  S. 
714  (24  L.  Ed.  666),  and,  if  so,  what  is  the  ef- 
fect thereof,  is  foreign  to  this  mscussion.  Mar- 
tin V.  Bums  et  al.,  80  Tex.  676  (16  S.  W.  1072); 
Hardy  v.  Beaty,  84  Tex.  664  (19  S.  W.  778, 
31  Am.  St  Bep.  80). 

"Since  the  rule  of  public  policy  above  re- 
ferred to  precludes  inquiry  in  a  collateral  at- 
tack into  even  a  jurisdictional  fact,  when  the 
evidence  thereof  does  not  appear  from  the  face 
of  the  record,  it  must  follow,  for  stronger  rea- 
sons, that  the  judgment  in  this  case,  affirming 
the  sale,  cannot  be  attacked  collaterally  by  evi- 
dence dehors  the  record,  to  the  effect  that  the 
sale  was  not  in  fact  made  at  the  place  required 
by  law.  The  court,  in  confirming  the  sale,  will 
be  conclusively  presumed,  in  this  collateral  at- 
tack, to  have  investigated  and  determined  cor- 
rectly that  the  sale  was  made  at  the  proper 
place,  and  no  evidence  aliunde  to  the  contrary 
will  be  permitted  to  impeach  the  correctness  of 
the  judgment  The  only  reUef,  if  any,  per- 
mitted by  the  rules  of  law  against  an  improper 
determination  of  such  question  l>y  the  court 
in  rendering  such  judgment  of  confirmation  is 
to  be  found  in  a  direct  attack  upon  the  judg- 
ment, where  the  court  has  full  power  to  adjust 
the  equities  of  the  parties  litigant  We  are 
therefore  of  the  opinion  that  tliis  judgment  can- 
not be  attacked  by  the  evidence  debots  the  rec- 
ord of  tile  probate  court  that  the  sale  was  not 
made  at  the  courthouse  door  of  Grayson  county. 
Brown  v.  Christie,  27  Tex.  73  (84  Am.  Dec. 
eOT)." 

But  were  the  above  not  the  general  rule, 
our  Supreme  Court  has  settled  the  questlcm 
that  appellant,  having  instituted  the  civil 
suit,  and  prosecuted  it  to  Judgment,  cannot 
collaterally  attack  it  In  Heffron  v.  Omning-- 
bam,  76  Tex.  313,  13  8.  W.  250,  it  was  held: 

"One_  in  whose  favor  a  judgment  is  rendered 
in  a  suit  brought  in  his  name  by  counsel  employ- 
ed by  him  to  sue  cannot  be  heard,  in  a  coUat- 
eral  proceeding,  to  attack  the  jurisdiction  of  the 
court,  so  long  as  he  resorts  to  no  means  to  cor- 
rect or  annul  the  judgment." 

This  ia  not  cmly  the  rule  in  this  state,  but 
Gyc.  vol.  23,  page  1067,  says: 

"The  rule  forlndding  the  collateral  impeach- 
ment of  judgments  applies  to  ail  persons  who 
were  parties  to  the  action  in  which  the  judg- 
ment was  rendered"  (citing  cases  from  many 
different  states). 

In  (Tent  Digest,  vol.  30,  under  title.  Judg- 
ments, i  931,  is  cited  a  list  of  authorities 
which  hold  that  a  collateral  attack  on  a  Judg- 
ment for  want  of  Jurisdiction  of  a  party 
thereto,  which  must  be  shown  by  facts  out- 
side the  record,  can  only  be  made  by  one  not 
a  party  to  the  Judgment  Thompson  v.  Mc- 
Oorkle,  136  Ind.  484,  34  N.  Bi  813,  36  K.  EL 
211,  43  Am.  St.  Bep.  834;  ValenOne- y.  Me- 
Grath,  52  Miss.  112;  Hess  v.  Smith.  16  Misc. 
Rep.  55,  37  N.  Y.  Supp.  636 ;  People's  Bank  of 
Springfield  v.  Williams  (Tenn.)  36  S.  W.  983, 
and  coses  cited. 

It  is  thus  seen  that  the  rule  of  law  Is  that, 
if  the  court  rendering  the  Judgment  has  Jo- 
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liadlctlon  of  the  subject-matter,  and  tlte 
record  as  made  woold  show  that  Its  jurisdlo- 
tloa  had  been  properly  invoked,  the  judgment 
Is  not  Toid,  bat  voidable  only,  and  cannot 
be  collaterally  attacked  by  the  person  secur 
Ing  the  Judgment  to  be  entered,  but  must  be 
set  aside  by  direct  proceedings,  if  it  is  to  be 
avoided.  And,  as  in  this  case  appellant  had 
procured  a  decree  of  divorce  to  be  entered  in 
a  court  having  Jurisdiction  of  divorce  pro- 
ceedings, annulling  the  bonds  of  matrimony 
eTiBtIng  between  him  and  Mrs.  Jessie  Laird, 
he  cannot  collaterally  attack  that  Judgment, 
and,  as  the  divorced  wife  is  permitted,  un- 
der our  law,  to  testify,  the  court  did  not  err 
In  permitting  her  to  do  so. 

The  only  other  questloii  presented  In  the 
brief  Is  one  of  some  difficulty  to  the  writer. 
The  petition  filed  by  appellant  to  obtain  the 
divorce  and  the  answer  of  the  attorney  ap- 
pointed by  the  court  to  represent  the  absent 
defendant,  whose  residence  was  alleged  to  be 
unknown,  and  who  was  cited  by  publication, 
and  the  Judgment  decreeing  a  divorce,  were 
properly  admitted  in  evidence,  and  the  ad- 
missibility of  this  testimony  is  not  contested 
by  appellant,  but  he  contends  the  court  erred 
in  not  limiting  the  purpose  for  which  the 
Jury  might  consider  such  testimony.  The 
general  rule  la  as  contended  by  appellant 
He  says: 

"On  the  trial  of  the  defendant  herein  the  state 
introduced  in  evidence  the  original  petition  for 
divorce  filed  in  the  district  court  for  the  Sizty- 
Kigbth  judicial  district  of  Texas  in  the  case  of 
W.  H.  Laird  v.  Jessie  Laird,  No.  18000G,  and 
also  introduced  in  evidence  the  Judgment  en- 
tered in  said  cause  as  of  March  1,  1915.  Said 
petition  and  said  judgment  were  competent  and 
admissible  to  show  inducement  in  the  matter  as- 
signed as  perjury,  and  for  the  purpose  of  show- 
ing that  a  trial  was  had  in  the  district  court 
for  the  Sixty-Eighth  judicial  district  of  Texas  of 
matters  over  which  said  court  had  jurisdiction, 
and  for  the  purpose  of  showing  the  materiality 
of  the  particular  matters  assigned  as  perjury  in 
this  case.  While  said  testimony  was  admissible 
for  the  purposes  stated,  it  is  well  settled,  by  an 
unbroken  hue  of  decisions  in  this  state,  that 
the  court  in  its  charge  must  limit  and  restrict 
the  purpose  or  purposes  for  which  same  can  be 
considered  by  the  jury  in  arriving  at  their  ver- 
dict. 'Wherever  extraneous  matter  is  admitted 
in  evidence  for  a  specific  purpose  incidental  to, 
but  which  is  not  admissible  directly  to  prove, 
the  main  issue,  and  which  might  be  taken,  if 
not  explained,  to  exercise  a  wrong  and  undue  or 
improper  influence  on  the  jury  as  injurious  and 
prejudicial  to  the  rights  of  the  party,  then  it  be- 
comes the  imperative  duty  of  the  court  to  so 
limit  and  restrict  it  as  that  such  unwarranted 
results  cannot  ensue;  and  a  failure  to  do  so 
will  be  radical  and  reversible.'  'In  perjury,  the 
judgment  and  record  of  the  trial  in  which  the 
perjury  was  committed  are  legitimate  as  evi- 
dence by  wa^  of  inducement,  though  not  to 
prove  the  perjury,  and  it  is  error  for  the  charge 
not  to  limit  and  restrict  said  evidence'  (citing 
Davidson  v.  State,  22  Tex.  App.  372,  3  S.  W. 
667 ;  Washington  v.  State,  23  Tex.  App.  336,  5 
S.  W.  119;  Maines  v.  State,  23  Tex.  App.  668, 
6  8.  W.  123 ;  Littlefield  v.  State,  24  Tex.  App. 
167,  6  S.  W.  650;  Iliggenbotbara  v.  State,  24 
Tex.  App.  505,  6  S.  W.  201 :  Kitchen  v.  State, 
26  Tex.  App.  16)5,  9  S.  W.  461;  Poster  v.  State, 
32  Tex.  Cr.  R.  39.  22  S.  W.  21 ;  EstiU  v.  State 
8$  Tex.  Cr.  R.  255,  42  S.  W.  .805)." 


The  wrltK  thinks  these  cases  correctly  an- 
nounce the  law  in  holding  that  when  the  rec- 
ord of  the  proceedings  In  the  case  in  whldi 
It  is  contended  the  perjury  was  committed  is 
Introduced,  such  evidence  must  be  limited,  as 
contended  by  appellant,  when  that  is  the 
only  purpose  for  which  such  testimony  Is 
legitimately  admlstdble. 

But  appellant,  by  objecting  to  Mrs.  Laird 
testifying  when  called  as  a  witness,  rendered 
the  testimony  admissible  for  another  pur- 
pose. It  became  compulsory  on  the  state  to 
show  that  a  decree  of  divorce  had  been 
granted,  and  under  said  decree  tshe  was  no 
longer  the  wife  of  appellant,  and  when  he 
sought  to  collaterally  attack  this  decree  as 
being  void,  on  the  ground  that  the  court  had 
no  Jurisdiction  it  became  compulsory  on  the 
state  to  show  that  the  decree  was  entered  in 
a  court  having  Jurisdiction  to  grant  divorces 
at  the  instance  and  request  of  appellant,  and 
the  record  In  that  cause  became  admissible 
for  that  purpose,  as  well  as  a  matter  of  In- 
duconent,  and  to  show  the  matertallty  of  the 
alleged  false  testimony.  Appellant,  by  ob- 
jecting to  Mrs.  Laird  testifying,  compelled 
the  state  to  procure  and  Introduce  this  tes- 
timony to  render  her  a  competent  witness, 
and  he  cannot  be  heard  to  complain  that  such 
testimony  was  only  admissible  as  a  matter 
of  inducement.  He  by  his  objection  had 
rendered  it  admissible  for  another  and  dilTer- 
ent  purpose,  and  compelled  Its  introduction 
to  render  a  witness  a  competent  witness,  and 
this,  perhaps,  is  the  reason  the  trial  court 
did  not  in  bis  charge  se^  to  limit  the  testi- 
mony. 

However,  appellant  contends  that  the  testi- 
mony was  of  such  a  nature  that  it  could  be 
used  by  the  Jury  in  establishing  his  guilt, 
and  It  was  not  admissible  for  that  purpose. 
Appellant  is  correct  in  his  contention  that 
the  petition  and  Judgment  were  not  admissi- 
ble on  the  issue  of  his  guilt  of  the  charge  of 
perjury ;  but  would  or  could  It  have  an  un- 
due Influence  in  establishing  appellant's  guilt? 
The  petition  was  an  ordinary  petition  for  di- 
vorce, in  which  it  alleged  appellant's  resi- 
dence ;  that  the  residence  of  Mrs.  Laird  was 
unknown,  and,  among  other  grounds,  alleged 
that  Mrs.  Ijilrd  was  an  Immoral  woman, 
and  had  been  guilty  of  Immoral  conduct 
The  charge  of  perjury  Is  based  on  the  allega- 
tion that  appellant  on  the  trial  of  the  di- 
vorce suit  testified  to  the  truth  of  such  al- 
legations, and  that  the  testimony  so  given  by 
him  was  false,  and  known  by  him  to  be  un- 
true when  he  so  testified.  The  petUion  nor 
the  Judgment  could  and  would  have  no  bear- 
ing in  proving  the  falsity  of  such  testimony. 
In  fact  if  such  testimony  had  any  bearing  on 
that  issue,  which  we  doubt  its  tendency 
would  be  to  show  that  such  testimony  was  in 
fact  true,  because  the  court  had  so  found  In 
the  divorce  suit,  and  adjudged  a  divorce  on 
those  grounds.  So  on  that  issue  the  falsUy 
of  his  testimony  could  not  have  any  bearing 
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to  t&e  bnrt  ot  appeUant,  but  would  rather 
have  been  helpful. 

Ob  another  Issue  in  the  casei  however,  we 
cannot  say  such  testimony  would  have  no 
tendency  to  establish  its  truth.  The  Indict- 
ment alleged  that  on  the  trial  of  the  divorce 
suit  appellant  had  testified: 

"(1)  On  September  11,  1914,  I  did  not  know 
the  address  or  whereabouts  of  the  defendant, 
Mrs.  Jessie  Laird.  (2)  On  March  1,  1915,  I 
did  not  know  the  address  or  whereabouts  of  the 
defendant  Mrs.  Jessie  Iiaird.  (3)  On  September 
11,  1914,  I  had  been  a  resident  of  the  state  of 
Texas  for  12  months  next  preceding  the  filing 
of  my  suit  for  divorce.  (4)  On  S^tember  11, 
1914,  I  had  been  an  actual  bona  fide  inhabitant 
of  the  state  of  Texas  for  12  months  next  pre- 
ceding thereto.  (5)  From  the  11th  of  Septem- 
ber, 1913,  to  December  1, 1913,  I  was  not  an  in- 
habitant or  resident  of  the  state  of  New  Tork. 
(6)  On  or  about  September  1,  1913,  I  came  to 
Texas  accompanied  by  mr  wife,  Mrs.  Jessie 
Laird,  who  lived  with  me  in  Texas  nntil  oo  or 
about  December  1,  1913,  at  which  time  she,  the 
said  Mrs.  Jessie  Laird,  left  me  at  San  Marcos, 
Tex.,  and  left  with  another  man  for  parts  un- 
known to  me."  "(10)  Mrs.  Jessie  Laird  was  un- 
faithful to  me,  and  aiaociated  with  immoral 
people." 

It  was  Incumbent  upon  the  state  to  prove: 
First,  that  appellant  bad  so  testified  In  the 
trial  of  the  divorce  case;  and,  second,  that 
said  testimony  was  false,  and  known  by  ap- 
pellant to  be  untrue  when  he  so  testified. 
As  before  said,  on  the  second  of  these  issues, 
the  falsity  of  such  testimony,  the  petition 
and  judgment,  could  and  would  have  no  bear^ 
Ing  to  the  detriment  of  appellant,  but  on  the 
first  of  these  Issues,  that  he  had  so  testified, 
the  petition  and  decree  might,  and  probably 
would,  have  some  tendency  to  prove  that  he 
had  so  testified.  When  appellant  pleaded  not 
guilty  to  the  charge  of  perjury,  before  he 
could  be  adjudged  guilty,  the  state  was  re- 
quired to  prove  beyond  a  reasonable  doubt, 
both  that  appellant  had  so  testified,  and  that 
such  testimony  was  false,  and  as  the  petition 
and  judgment  could  and  might  have  some 
tendency  to  prove  that  appellant  had  so  tes- 
tified, or  might  be  so  construed  by  the  Jury, 
the  court  in  bis  charge  should  have  instruct- 
ed the  jury  that  such  testimony  could  not 
be  considered  by  the  Jury  in  passing  on  the 
guilt  of  appellant  on  the  charge  of  perjury. 

Having  said  that  much,  we  come  now  to 
consider  whether  or  not  a  failure  to  so  In- 
struct the  Jury  requires  a  reversal  of  the 
case  at  our  hands.  If  it. could  have  worked 
any  Injury  to  appellant,  we  should  not  hes- 
itate to  reverse  the  case,  and  upon  this  Is- 
sue the  writer  has  hesitated  and  been  slow  to 
arrive  at  a  conclusion.  Had  the  appellant 
on  the  trial  of  the  perjury  case  offered  any 
testimony  that  he  had  not  so  testified  in  the 
trial  of  the  divorce  case,  the  writer  would 
not  agree  to  an  afflrmance  of  this  case,  be- 
cause the  petition  and  judgment  In  that  case 
might  have  had  some  tendency  to  prove  that 
he  had  so  testified.  But  Inasmuch  as  appel- 
lant offered  no  testimony  that  he  did  not 
80  testify,  and  the  testimony  and  all  the  tes- 
timony introduced  on  that  issue  in  the  per- 


jury trial  was  that  appeUant  bad  so  testified 
in  the  divorce  suit,  the  jury,  without  the  is- 
troductiOB  'Of  the  petition  and  judgment, 
would  not  have  been  authorized  to  find  that 
he  had  not  so  testified,  or  have  grounds,  un- 
der the  evidence'  on  the  perjury  trial,  for  a 
reasonable  doubt  that  he  had  so  testified. 
Under  such  circumstances  we  have  come  to 
the  conclusion  that,  in  the  absence  of  any  tes- 
timony he  had  not  so  testified,  we,  under  the 
decisions  of  this  court,  are  not  justified  in 
reversing  the  case  because  the  court  failed 
to  limit  such  testimony.  The  testimony  was 
admissible,  as  admitted  by  appellant,  on 
some  issues  in  the  case,  and  as  to  the  issue 
on  which  he  claims  it  should  not  have  been 
considered  by  the  jury,  appellant  offers  no 
testimony,  while  the  state  offered  testimony 
upon  which  the  jury  could  not  have  found 
otherwise,  if  the  petition  and  decree  had  not 
been  introduced  In  evidraice.  Trent  v.  State, 
31  Tex.  Or.  H.  261,  20  S.  W.  647;  ElUott  v. 
Stote,  80  Tex.  Or.  R.  242,  45  S.  W.  711; 
Marsden  v.  State,  59  Tex.  Or.  R.  38,  126  S. 
W.  1160;  Fltzpatrick  v.  State,  37  Tex.  Or. 
R.  20,  88  S.  W.  806.  In  the  case  of  Franklin 
V.  State,  88  Tex.  Or.  R.  348,  43  S.  W.  85,  the 
court  held  that  if  the  record  introduced 
would  not  tend  to  show  the  falsity  of  the  tes- 
timony alleged  to  have  been  given,  it  was  not 
error  to  fail  to  limit  the  testimony. 

In  this  case,  after  a  careful  review  of  the  de- 
cisions of  this  court,  we  have  arrived  at  the 
conclusion  as  the  petition  and  judgment  were 
admissible,  not  only  for  the  purposes  of  show- 
ing inducement  and  materiality  of  the  testi- 
mony alleged  to  be  false,  but  were  also  ad- 
missible for  another  purpose,  to  show  the 
competency  of  the  witness,  Mrs.  Laird,  and 
as  said  testimony  would  and  could  have  no 
bearing  on  whether  the  alleged  testimony,  if 
given,  was  false,  and  from  the  further  fact 
that  the  testimony  and  all  the  testimony  ad- 
duced on  the  trial  of  this  case  shows  that 
appellant  did  testify  as  alleged  in  the  divorce 
suit,  no  such  error  is  presented  by  the  fail- 
ure of  the  court  to  limit  the  purposes  for 
which  the  petition  and  Judgment  were  admit- 
ted as  to  authorize  a  reversal  of  the  Judg- 
ment. 

In  my  opinion  the  case  should  be  reinstatr 
ed  and  affirmed. 

DAVIDSON,  J.  I  agree  to  the  reinstate- 
ment of  the  appeal,  but  do  not  agree  to  the 
affirmance.  The  Judgment  ought  to  be  re- 
versed.   I  may  write  later. 

PRENDERQAST,  P.  J.,  dissents  from  the 
reinstatement,  but  ccmcnrs  in  the  affirmance. 

PRENDERQAST,  P.  J.  The  opinion  dis- 
missing this  cause  was  correct,  and  was 
agreed  to  expressly  by  both  my  Associates 
before  it  was  handed  down,  though  Judge 
DAVIDSON  was  absent  the  day  it  was  hand- 
ed down.    But,  as  it  is  merely  a  matter  of 
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praotlce  tos  tbe  first  time  estabUahed,  tboacli 
wrong,.  I  will  not  furtber  dlscoas  It  - 

In  my  opinion  the  petition  In  the  divorce 
case  was  admlsalble  in  this,  as  an  admission 
or  statement  l^  appellanti  just  as  any  oth^ 
admission  or  statement  by  him  would  hare 
been,  and  the  court  did  not  err  in  not  limit- 
ing, as  it  is  claimed  by  appellant  it  should 
have  been.  Judge  HARPER'S  opinion  other- 
wise is  correct,  and  unquestionably  the  law 
of  and  aK)Ucable  to  this  case. 

The  authorities  and  principles  cited  by 
Judge  DAVIDSON  in  his  dissenting  opinion 
are  wholly  inapplicable  to  this  case  and  the 
questions  decided  therein. 

DAVIDSON,  J.  (dissenting).  I  do  not  pur- 
pose to  discuss  the  question  of  reinstatement, 
but  wish  to  say  that  I  agree  with  the  con- 
clusion reached  by  Judge  HARPER  that  the 
dismissal  was  error.  I  deem  it  unnecessary 
to  gire  my  own  views  ta  regard  to  the  rea- 
sons.   His  conclU8i<Mi  Is  correct. 

I  am  persuaded  that  this  Judgment  ought 
to  have  been  reversed.  Making  a  brief  state- 
ment, the  record  discloses  that  appellant 
came  to  Texas  from,  New  Xork,  leaving  there 
on  the  11th  day  of  December.  On  the  11th  of 
the  following  September  be  filed  his  petition 
for  divorce  In  one  of  the  district  courts  of 
Dallas  county,  being  In  Texas  only  9  months. 
This  case  was  one  of  perjury,  based  upon 
appellant's  testimony  in  that  case,  in  which 
he  stated  that  he  had  been  a  bona  Bde  resi- 
dent of  Texas  for  the  required  12  months, 
and  in  the  county  of  Dallas  for  the  requisite 
6  months.  A  divorce  Judgment  was  there- 
upon entered.  It  seems,  further,  that  the 
wife  had  not  been  in  Texas,  but  was  a  resi- 
d»it  of  New  Tork  at  the  time  the  petition 
for  divorce  was  tiled.  She  was  dted.  It 
seems,  by  publication.  Article  4632,  Revised 
Statutes  1911^  as  amended  by  Acts  Leg.  1913,  p. 
183,  i  1  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  4632),  provides  that  no  divorce  shall  be 
granted  in  this  state  unless  the  party  is  a 
bona  flde  resident  of  this  state,  and  has  been 
for  12  months  prior  to  instituting  divorce 
proceeding,  and  of  the  county  in  wltich  the 
suit  is  filed  toe  6  months  prior  to  filing  the 
suit  So  tar  as  the  writer  has  been  able  to 
ascertain,  a  Judgment  of  divorce  obtained  in 
this  state  is  a  nullity,  and  therefore  void 
without  the  necessary  residence.  I  do  not 
purpose  to  discuss  the  case  dted  by  Judge 
HARPER  wherein  the  Judgment  was  had  in 
a  probate  court,  and  nnder  which  subsequent- 
ly a  sale  of  property  occurred  and  that  prop- 
erty became  involved  in  litigation.  The 
court  held  the  probate  Judgment  could  not 
Ve  attacked  in  collateral  proceedings  under 
the  facts  stated  in  that  case.  Those  interest^ 
ed  in  reading  the  opinion  he  cites  may  do 
so,  but  it  has  no  application  to  this  case, 
as  will  be  evidenced  by  its  perusal.  It  has 
been  always  regarded  an  essential  dlfTerence 
between  tbe  Judgments  of  those  courts  of 
competent  Jurisdiction  which  in  some  way 
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improperly  act  and  those  courts  wbicta  hare 
no  Jurisdiction.  Such  Judgments  are  placed 
on  different  footings.  I  do  not  purpose  now 
to  discuss  that  question. 

It  is  the  law  that  wherever  a  citizen  of 
one  state  seeks  to  secure  a  divorce  in  another 
state,  he  must  become  a  bona  flde  resident  of 
the  state  in  which  he  seeks  the  divorce  for 
the  length  of  time  and  under  the  circumstanc- 
es provided  by  the  statutes  of  that  state,  and 
until  this  has  been  d<»e  no  divorce  proceed- 
ings can  be  instituted,  and  if  instituted  and 
Judgment  is  obtained,  it  is  a  nullity.  I  will 
cite  some  of  the  authorities  along  this  line: 
8  Am.  &  Eng.  Ency.  of  Iiaw,  p.  784,  and  t<xe 
cases  collated  see  note  2.  I  also  refer  to  9 
Am.  &  Eng.  Ebicy.  of  Law,  pp.  741,  742,  and 
notes  for  c<dlated  authorities.  I  also  refer 
to  7  Standard  Encyclopedia  and  Procedure, 
]n>.  739,  740,  as  to  what  it  takes  to  constitute 
a  resident  and  dtlzen^tp.  I  also  refer  to 
7  Am.  &  Eng.  Pleading  and  Practice,  146, 
as  to  what  it  takes  to  constitute  an  appear- 
ance. I  also  cite  Emery  v.  State,  67  Tex. 
Cr.  a.  423,  128  S.  W.  133,  136  Am.  St  Sep. 
988;  BeU  r.  B^  181  U.  S.  17S,  21  Sop.  Ct 
651,  same  case  reported  in  46  L.  Ed.  806; 
Andrews  v.  Andrews,  188  U.  S.  16,  23  Sup. 
Ct  237,  47  I*  Ed.  366 ;  Streitwolf  v.  Strelt- 
wolf,  181  U.  S.  179,  21  Sup.  Ct  653,  46  L.  Ed. 
807.  In  addition  I  cite  Wilson  v.  State,  27 
Tex.  App.  47,' 10  S.  W.  749,  U  Am.  St  Rep. 
180 ;  Lutcher  v.  Allen,  43  Tex.  01».  App.  102, 
05  S.  W.  572 ;  Morgan  v.  Morgan,  1  Tex.  Civ. 
App.  316,  21  S.  W.  164;  Chunn  v.  Gray,  61 
Tex.  114;  Bedus  v.  Burnett  59  Tex.  681; 
Norwood  V.  Cobb,  24  Tex.  654 ;  2  Black  on 
Judgments,  027;  2  Freeman  on  Judgments, 
580;  State  V.  Fleak,  64  Iowa,  429,  6  N.  W. 
689;  Hood  v.  State,  66  Ind.  263,  26  Am.  Rep- 
21 ;  Davis  v.  Commonwealth,  13  Bush  (Ky.) 
818;  State  y.  Arndngton,  25  Minn.  29;  Fay 
V.  By.  Co.,  196  Mass.  329,  82  N.  E^  7 ;  Smith 
V.  Smith,  19  Neb.  706,  28  N.  W.  286 ;  Utowich 
T.  Lltowlch,  19  Kan.  461,  27  Am.  Rep.  145; 
Folger  V.  Ins.  Co.,  99  Mass.  267,  96  Am.  Dec. 
747.  These  matters  were  pretty  thoroughly 
investigated  and  discussed  in  Emery  v.  State, 
supra.  In  an  (pinion  by  this  court,  and  the 
same  conclusion  reached  there  that  the  writer 
believes  to  be  correct  and  here  maintains. 

It  will  be  observed,  with  reference  to  such 
divwoe  matters,  that  they  must  be  governed 
by  state  laws.  The  acts  of  Congress  have 
no  force  and  are  not  applicable — I  mean  as 
applying  to  granting  divorces.  It  may  be 
further  stated  that  the  state  control  of  these 
matters  Is  limited  to  citizens.  The  courts  of 
Texas  cannot  grant  a  divorce  to  citizens  of' 
other  states.  There  must  be,  not  only  resi- 
dence, but  a  bona  fide  domicile.  On  this 
question  see  cases  collated  in  9  Am.  ft  Eng. 
Ency.  of  Law,  pp.  741,  742,  in  note  1.  Also  as 
to  domicile  being  the  test  see  page  742r  supra, 
and  page  743,  and  also  7  Standard  Encyclo- 
pedia ft  Procedure,  pp.  739,  740.  It  may  also 
be  stated  In  this  connection  that  appearance 
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merely  does  not  confer  Jurisdiction.  Stat- 
utory requirements  must  be  fully  met  and 
compiled  with,  or  the  Judgment  Is  a  nullity. 

9  Am.  &  Eug.  Ency.  ot  law,  p.  746,  and  notes. 
It  would  be  useless  to  follow  tbis  question  as 
to  what  it  takes  to  constltate  appearance. 
Consent  cannot  confer  Juriadlcti<Hi.  Such  de- 
crees are  void.  Douglas  t.  State,  68  Tex. 
Gr.  R.  122,  124  S.  W.  933,  137  Am.  St.  Rep. 
930;  Stuart  t.  Cole,  42  Tex.  Civ.  App.  478, 
92  S.  W.  1040;  7  Standard  E)ncycl<^>edia  & 
Procedure,  807,  note  23. 

Without  amplifying  this  phase  of  the  mat- 
ter further,  I  turn  to  another  line  of  author- 
ities which  ought  to  he  deemed  now  as  fully 
settling  the  question  adversely  to  the  state. 
Ex  parte  Degener,  80  Tex.  Aw.  566,  17  S. 
W.  1111,  where  a  great  number  of  cases  are 
collated,  the  opinion  having  been  written  by 
Presiding  Judge  White.  Ex  parte  Taylor, 
34  Tex.  Cr.  R.  S91,  81  S.  W.  641 ;  Ex  parte 
Kearby,  36  Tex.  Cr.  R.  631,  34  S.  W.  635; 
Ex  parte  Kearby,  86  Tex.  Gr.  R.  634, 34  S.  W. 
962;  Ex  parte  Duncan,  42  Tex.  Cr.  R.  661, 
62  S.  W.  756 ;  EJx  parte  Tlnsley,  87  Tex.  Cr. 
R.  617,  40  S.  W.  306,  66  Am.  St  Rep.  818; 
Ex  parte  Lake,  87  Tex.  Cr.  R.  666,  40  S.  W. 
727,  66  Am.  St.  Rep.  848;  Parker's  Case,  35 
Tex.  Cr.  R.  12,  29  S.  W.  480,  790 ;  Juneman's 
Case,  28  Tex.  App.  486,  13  S.  W.  783;  Ex 
parte  Snodgrass,  43  Tex.  Cr.  R.  369,  66  S.  W. 
1061.  These  cases  lay  down  the  pn^osition 
that  three  things  must  concur  and  are  ab- 
solutely necessary  to  the  Jurisdiction  of  the 
court  or  as  Jurisdictional  matters:  First, 
the  court  must  have  Jurisdiction  of  the  per- 
son; second,  of  the  subject-matter;  and, 
third,  power  to  render  the  particular  Judg- 
ment rendered;  otherwise  prosecution  will 
be  void,  as  will  also  the  Judgment.  AU  of 
these  cases  hold  the  Jurisdiction  of  the  per- 
son Is  essential  to  the  validity  of  the  proceed- 
ings; otherwise  it  is  a  nullity  and  void. 
This  rule  has  been  followed  in  Texas  In  all 
Its  history,  commencing  with  Fleming  v.  Nail, 

1  Tex.   246.     See,  also,  Tulane  v.   McKee, 

10  Tex.  335;    Glass  v.  Smith,  66  Tex.  548, 

2  S.  W.  195 ;  MltcheU  v.  Runkle,  25  Tex.  Supp. 
132 ;  Horan  v.  Wahrenberger,  9  Tex.  313,  68 
Am.  Dec.  145;  Thouvenin  v.  Rodrlgues,  24 
Tex.  468;  Foster  v.  Andrews,  4  Tex.  Civ. 
App.  429,  23  S.  W.  610.  In  12  Encyclopedia 
of  Pleading  and  Practice,  page  179,  this  rule 
Is  stated: 

"It  is  an  elementary  principle,  recognized  in 
all  the  caaes,  that  to  give  binding  effect  to  a 
judgment  of  any  court,  whether  of  general  or 
limited  jurisdiction,  it  is  essential  that  the 
court  should  have  jurisdiction  of  the  person  as 
well  as  of  the  subject-matter,  and  that  a  judg- 
ment, which  appears  upon  the  face  of  the  record 
to  have  been  rendered  without  jurisdiction  of 
the  subject-matter  or  of  the  person,  or  which 
may  be  shown  to  have  been  so  rendered  in  cases 
where  evidence  upon  the  question  is  admissible, 
is  absolutely  void,  no  matter  in  what  proceeding 
or  in  what  action  it  may  thereafter  be  set  up  or 
relied  upon." 

This  is  supported  by  a  great  number  of 
cases  cited  In  the  footnotes  from  many  of 


tbe  ttates  In  tbe  federal  Union.  Some  ot 
these  are  collated  in  Emery  v.  State,  snpra. 
This  rule  has  been  held  to  apidy  also  where 
the  court  has  not  acquired  Jurisdiction  of 
the  person  under  necessary  process  or  plead- 
ing, although  in  fact  the  accused  was  tried, 
dtlng  Wilson  v.  State,  27  Tex.  App.  47,  10 
S.  W.  749,  11  Am.  St  Rep.  180;  Garrett  T. 
State,  37  Tex.  Or.  R.  198,  38  S.  W.  1017,  39 
S.  W.  106 ;  Lawrence  v.  State,  2  Tex.  App. 
470.  This  is  the  settled  rule  where  the  court 
bas  not  the  authority  to  try  the  case.  Cases 
supporting  this  proposition  are  also  collated 
In  Emery  v.  State,  supra. 

Under  all  these  authorities  the  proposi- 
tion may  be  safely  asserted  that,  if  the  court 
had  not  acquired  Jurisdiction  of  the  person 
or  the  subject-matter,  tbe  Judgment  will  be 
void.  Article  4632,  Revised  Statutes  1911, 
as  amended  by  the  Legislature  of  1913  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  4632), 
says  that  no  Judgment  for  divorce  shall  be 
granted  in  this  state  unless  the  party  seek- 
ing the  divorce  Is  a  bona  fide  inhabitant  for 
12  months  In  the  state,  and  in  the  county  6 
months.  Tbe  evidence  In  this  case  demon- 
strates that  appellant  had  not  been  In  the 
state  but  9  months  at  the  time  the  suit  was 
instituted ;  therefore  the  court  was  without 
Jurisdiction  as  to  his  person  and  subject- 
matter,  and,  of  course,  could  not  render  a 
Judgment. 

There  is  another  case  I  might  notice  in  this 
connection  against  tbe  proiwsltion  that  the 
judgment  is  only  voidable  and  cannot  be  at- 
tacked in  collateral  proceedings.  Ex  parte 
Parker,  35  Tex.  Cr.  R.  12,  29  &  W.  480,  790. 
It  is  unnecessary  to  review  that  case  at 
length,  or  to  state  the  matters  In  fuU.  Park- 
er was  tried  In  Nueces  coanty  and  convicted 
of  homicide;  his  punishment  being  confine- 
ment In  the  penitentiary  for  the  term  of  his 
life.  In  that  case  it  was  held  that  a  writ  of 
habeas  corpus  could  be  used  to  attack  the 
validity  of  the  Judgment  of  the  court  and 
that  it  is  competent  notwithstanding  the 
recitals  in  the  Judgment  to  go  behind  the 
Judgment  and  probe  into  the  very  truth  of 
the  matter  as  to  whether  an  act  done  during 
the  term  was  in  fact  done  during  the  time  re- 
cited by  the  record.  Parker  had  been  con- 
victed, and  the  contention  was  made  on  trial 
of  the  writ  of  hat)eas  corpus  that  tbe  verdict 
was  rendered  after  the  adjournment  by  law 
of  the  term  at  which  he  was  convicted.  The 
writ  was  granted,  the  case  tried,  and  tbe 
matter  investigated,  all  of  which  is  shown 
by  the  report  of  the  case. 

These  matters  I  have  set  out  a  Httle  more 
fully  than  I  anticipated.  One  of  the  main 
questions  In  the  Instant  case  tamed  mi 
whether  tbe  wife  of  the  defendant  who  tes- 
tified In  this  case,  was  a  cmnpetent  witness 
against  him.  Tbe  majority  opinion  is  based 
npon  the  theory  that  the  court  did  not  have 
Jurisdiction — ^that  is,  appellant  had  not  been 
a  citizen  for  12  months — and  therefore  the 
testimony  of  appellant  to  that  effiect  before 
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the  court  granting  a  divorce  was  false,  and 
oonstltnted  a  baala  for  perjury.  If  the  court 
had  Jurisdiction,  It  was  not  pexjnry,  because 
appellant  would  have  llred  tbe  requisite  12 
months  In  Texas  before  eshlbitlng  his  ap- 
plication for  a  divorce.  Tbe  perjury  is 
predicated  on  lutpellanf  s  testimony  in  the 
dlToroe  case  to  the  etTect  that  he  liad  lived 
in  Texas  the  necessary  statutory  time  in 
order  to  get  the  divorce.  If  it  was  true  he 
bad  been  a  dtisen  of  Texas  as  required  by 
statute,  the  state  has  no  case ;  there  could  be 
no  perjury.  The  majority  c^lnion  holds  that 
his  testimony  was  false  in  showing  jurisdic- 
tional facts ;  that  the  court  bad  no  jurisdic- 
tion to  try  the  divwce  case,  or  to  entertain 
it,  and  yet  it  holds  that  the  party  is  guUty 
of  perjury  in  a  proceeding  over  which  the 
court  had  no  authority  or  Jurisdiction.  If 
the  Judgment  was  valid,  the  divorce  was 
properly  granted,  and  the  wife  could  testify, 
because  no  longer  his  wife.  Her  competency 
as  a  witness  against  her  husband  Is  predicat- 
ed alone  upon  the  proposition  that  appellant's 
testimony  was  the  basis  of  the  Judgment. 
This  being  true,  the  wife  was  not  divorced. 
There  could  be  no  divorce  under  the  facta 
She  still  labored  under  the  incapacity  as  a 
witness,  being  the  wife  of  the  accused.  Ob- 
jection was  interposed  on  the  trial  of  the 
perjury  case  for  the  reasons  stated.  The 
court  below  should  have  sustained  these  ob- 
jections, and  this  court  should  have  reversed 
the  case  because  tbe  court  below  did  not 
sustain  objections  to  the  wife's  competency 
as  a  witness.  The  wife  cannot  testify  In 
Texas  against  her  husband  In  perjury  cases. 
She  did  not  testify  in  the  divorce  case.  She 
was  not  in  Texas.  She  was  in  New  York. 
The  Judgment  is  a  nullity:  First,  because 
the  court  had  no  jurisdiction  of  the  person, 
and  his  voluntary  appearance  under  all  the 
authorities  did  not  confer  jurisdiction.  Con- 
sent could  not  confer  Jurisdiction.  The  sine 
qua  non  was  the  requisite  residence.  In 
order  to  have  Jurisdiction  in  this  case  the 
facts  must  be  true  tliat  appellant  had  lived 
in  Texas  the  necessary  time.  Second,  it  had 
no  Jurisdiction  of  the  subject-matter.  The 
divorce  proceedings  were  not  maintainable  in 
the  district  court  until  tbe  party  had  lived 
here  the  necessary  time.  The  court  did  not 
have  Jurisdiction  of  the  subject-matter. 
There  was  no  cause  of  action,  and  none  could 
exist  imtil  the  expiration  of  the  12  months. 
And,  third,  not  having  Jurisdiction  of  the 
person  or  subject-matter,  the  court  was  pow- 
erless to  render  a  judgment  on  the  facts. 
The  authorities  all  sustain  these  proposi- 
tions, so  far  as  I  am  aware,  and  the  qiiesticm 
of  the  Judgment  being  voidable  does  not  en- 
ter into  tills  case.    It  was  void. 

These  are  some  of  tbe  reasons  upon  which 
I  l>ase  my  conclusions  that  the  majority  opin- 
ion is  wrong  in  the  affirmance. 

I  therefore  respectfully  enter  my  dissent 


KUCNB  ▼.  STATB.    (No.  S663.) 

(Court  of  Criminal  Appeals  of  Texas.  Oct  13, 
I&15.  On  Motion  for  Rehearing,  Feb.  2, 
191&     Dissenting  Opinion,  April  12,  1916i,) 

On  Motion  for  Rehearing. 

1.  CaiMiNAL  Law  «=>1169(6)  —  Appkal  — 
Habhless  Bbbob— Adkibsion  or  Bvidencx 
— Cdbk  by  Vkbdict. 

In  a  prosecution  for  arson,  error,  if  any, 
in  the  admission  of  a  letter  written  by  defend- 
ant, over  the  objection  that  statements  made 
therein  were  prejudicial  to  him,  does  not  require 
a  reversal  of  the  conviction  where  the  jury  as- 
sessed the  minimum  punishment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3143 ;  Dec.  Dig.  <8=>1168(6).] 

2.  AasoN  «=s»37(l)— PaosKonriOH— SOFFiciKN- 

OT  OF  BVIDENCl!— AUBI. 

In  a  prosecution  for  arson,  evidence  heUt 
not  to  show  that  defendsnt  was  in  a  different 
city  when  his  building  was  burned. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  {  71;   Dec.  Dig.  «=»37(i).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court  Clay  County; 
J.  W.  Akin,  Judge. 

P.  J.  Kline  was  convicted  of  arson,  and  he 
appeala    Affirmed. 

O.  H.  Culp,  of  Gainesville,  and  Arnold  &, 
Taylor,  of  Henrietta,  for  appellant  C.  C. 
McDonald,  Asst  Atty.  Gen.,  for  tbe  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  arson,  and  his  punishment  assessed 
at  the  lowest  prescribed  by  law. 

Be  has  several  bills  of  exceptions.  The 
state  objects  to  these,  claiming  they  are  whol- 
ly Insufficient  to  authorize  or  require  this 
court  to  consider  them.  As  a  sample  of  them, 
we  will  state  the  substance  in  full  of  his 
first  bill,  quoting  part: 

It  gives  the  style  and  number  of  the  cause, 
the  court  and  term,  and  states  that  upon  the 
trial  the  state  offered  in  evidence  this  let- 
ter: 

"Henrietts,  Tex.,  August  17,  1914.  Mr.  O. 
W.  Martin,  Omaha,  Neb.— Dear  Sir:  Inclosed 
you  will  find  a  cheek,  $25.00,  the  balance  due  on 
the  insurance  policy  of  our  school.  I  Iiave  bad 
great  difficulty  with  our  school  in  order  to  get 
ft  on  a  running  basis,  and  hope  by  tlie  first  of 
November  to  be  able  to  have  a  good  little  school 
for  our  cluldren.  /  have  a  great  ohstacle  to 
contend  loith,  or  we  few  CathoUci  have  here,  at 
we  are  turrounded  fty  Protestant  bigots  and  they 
teem  to  hate  a  CatnoNo  echool,  and  have  done 
all  tn  their  poieer  to  oheek  »».  However,  I 
hope  with  God's  grace  and  help  we  will  be  able 
to  overcome  this  prejudice.  Thanking  ^ou  for 
the  favors  you  have  extended  us,  and  with  best 
wishes,  I  am.  Yours  in  X  D,  Rev.  Philip  J. 
lUhie.  Henrietta,  Texas,  Box  273."  [Ex. 
No.  45.] 

That  he  objected  to  it  l)eing  Introduced  In 
evidence,  and  especially  to  that  part  which 
we  have  italicized  above,  on  these  grounds: 

(1)  It  was  wholly  irrelevant  and  immateriaL 

(2)  It  did  not  prove  or  tend  to  prove  any  is- 
sue in  the  case.  (3)  It  was  highly  prejudicial 
to  his  rights.  That  the  court  overruled  his 
objections  and  permitted  the  letter  to  be  read 
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In  evidence,  to  which  he  excepted.  The  court  i 
approved  it  with  these  qualifications  and  con- 
ditions: 

"The  objections  urged  in  this  bill  were  made 
at  tbe  time  the  district  attorney  was  reading 
said  letter  to  the  defendant  on  cross-examina- 
tion, while  said  defendant  was  testifying  in  his 
own  behalf,  and  before  said  letter  bad  been  of- 
fered in  evidence  by  the  state.  Before  said  let- 
ters, including  this  one,  were  offered  In  evidence, 
the  following  proceedings  were  had,  while  the 
defendant  was  still  testifying  in  his  own  behalf 
on  redirect  examination  by  Hon.  K.  E.  Taylor, 
attorney  for  defendant:  Mr.  Taylor,  after  inter- 
rogating tbe  defendant  about  the  amount  of  im- 
provements he  had  placed  on  tbe  burned  bulld- 
mg,  asked  the  following  questions:  Q.  State 
whether  or  not  yon  now  say,  since  you  have 
gone  over  and  read  these  letters,  about  what  you 
would  say  was  the  amount  of  money  in  the  ag- 
gregate, that  you  spent  on  this  building?  A.  I 
would  figure  between  $2,500  and  $3,000.  Mr. 
Taylor:  I  want  to  ofEer  in  evidence  the  letters 
you  read  here.  (It  is  claimed  by  counsel  for 
defendant  that  this  otter  was  made  for  the  pur- 
pose of  showing  his  expenditures  on  the  build- 
ing, only;  and  I  accept  his  version  of  his  offer.) 
Said  letters,  including  the  one  here  in  question, 
were  thereupon  offered  in  evidence,  and  read  to 
the  jury  by  district  attorney.  This  qualification 
appUes  also  to  all  the  other  letters  introduced." 

The  rules  prescribing  tbe  requisites  of 
bills  of  exceptions  have  been  so  long  and 
clearly  established  and  reiterated  again  and 
again  in  tbe  books  and  decisions  that  we  will 
not  again  state  or  quote  them  here.  We 
merely  will  again  dte  some  of  tbe  cases  and 
the  authorities  on  the  subject  Section  857, 
p.  65T,  White's  Ann.  0. 0.  P.,  and  section  1123, 
p.  732;  James  v.  State,  63  Tex.  Cr.  B.  75,  138 
S.  W.  612;  Conger  v.  State,  63  Tex.  Cr.  K. 
312,  140  S.  W.  1112;  Ortiz  v.  State,  161  S. 
W.  1058;  Best  v.  State,  72  Tex.  Cr.  R.  201, 
164  S.  W.  997;  Arnold  v.  State,  74  Tex.  Cr. 
R.  269,  168  S.  W.  125.  Measured  by  these 
rules,  tbere  can  be  no  question  but  that  this 
bill  is  so  wholly  deficient  as  not  to  authorize 
or  require  this  court  to  consider  the  point 
attempted  to  be  raised  by  It. 

No  facts  are  given  to  enable  us  to  under- 
stand whether  tbe  ruling  Is  correct  or  not. 
It  sets  out  none  of  the  proceedings  so  that 
we  can  tell  anything  about  It  All  It  tells 
is  the  state  introduced  said  letter  In  evidence 
over  his  said  objections:  (1)  How  or  why  it 
was  Irrelevant  or  Immaterial  Is  In  no  way 
shown  or  Intimated  by  the  bill.  (2)  It  In  no 
way  shows  what  "any  Issue  In  tbe  case"  was, 
so  we  can  possibly  tell  whether  or  not  It  tend- 
ed to  prove  them  or  any  of  them.  (3)  It  in 
no  way  shows  how  or  why  it  wrongly  preju- 
diced his  rights.  A  mere  assertion  by  him  of 
said  several  objections  in  no  way  shows  or 
tends  to  show  they  or  any  of  them  are  true 
or  good.  We  are  forbidden  by  the  rules  to 
go  to  the  record  or  statement  of  facts  to  aid 
or  defeat  his  MIL  It,  of  and  within  Itself, 
must  give  us  all  necessary  Information.  The 
qualification  of  the  judge  controls  tbe  bill, 
and  It  in  no  way  aids,  but  Is  against  his  bill. 
It  shows  appellant  himself  regarded  tbe  let- 
ter as  material  and  relevant,  and  as  tending 
to  prove  some  issue  In  tlM  case,  because  he 


introduced  It  In  evidence  before  the  state  did, 
and  before  he  objected  to  the  state  doing  so. 
All  pertinent  and  relevant  evidence.  If  Incrim- 
inating, necessarily  injures  an.  accused's 
rights  as  tending  to  show  him  guilty,  or  rebut 
some  claimed  defense  he  may  assert  That  is 
the  very  reason  It  is  admissible,  and  should  be 
introduced.  If  we  could  resort  to  Inferences, 
which  the  rules  forbid,  and  judging  by  ap- 
pellant's brief;  we  might  Infer  appellant 
thought  the  jurors  might  not  be  Catholics, 
"but  Protestant  bigots,"  and  influenced 
against  him  by  his  particular  language  In  bis 
letter  specially  oibjected  to.  But,  if  so,  the 
bill  in  no  way  shows  It  nor  that  the  jurors 
are  not  Catholics.  It  shows  nothing  on  tbe 
subject  Nor  does  the  record  otherwise  show 
that  any  or  all  the  jurors  were  Protestants, 
whether  bigots  or  not,  or  that  they  were  not 
Catholics. 

But  suppose  we  should  consider  the  biQ. 
Then  It  must  be  considered  in  the  light  of 
the  whole  record.  It  would  he  but  fair  to 
both  sides  to  do  this,  if  it  Is  to  be  considered 
at  all.  Then  what  do  we  find  the  record  to 
show  In  connection  with  this  bill?  We  will 
state  some  of  the  salient  features  whidi  are 
In  no  way  stated  by  the  bill. 

The  indictment  charged  that  appellant 
burned  his  own  bouse,  It  being  insured  at  the 
time.  The  testimony  showed  It  had  been  an 
old  school  building  of  the  dty  of  Henrietta 
long  since  abandoned,  and  unoccupied  for  any 
purpose,  years  before,  and  all  the  time  It  was 
owned  by  appellant  and  at  the  time  It  was 
burned.  That  he  bought  It  and  the  more  than 
two  blocks  of  ground  on  whidi  It  was  situ- 
ated from  said  dty  about  two  years  before 
It  was  burned,  for  $2,200,  paying  only  $200 
cash,  and  giving  his  three  notes  in  about 
equal  amounts  for  the  balance  due  In  6,  12, 
and  18  months  thereafter.  That  during  the 
time  he  owned  It  he  made  certain  alterations 
in  the  Internal  arrangement  of  the  building 
at  a  cost  daimed  by  him  to  be  abont  $2,500 
to  $3,000.  These  alterations  by  no  means 
added  the  costs  thereof  to  the  value  of  tbe 
building,  for  one  of  the  doctors  to  whom  ap- 
pellant offered  to  sell  It  for  a  hospital,  very 
shortly  before  it  was  burned,  testified  said 
alterations  injured  the  building  for  hospital 
puriioses.  It  was  shown  appellant  offered  to 
sell  It  to  some  doctors,  at  first  pricing  It  to 
them  at  abont  $6,000.  They  declined  to  buy 
at  that  price.  One  real  estate  agent  testified 
that  $2,500  was  a  fair  market  value  for  tbe 
building  and  ground  at  the  time  the  building 
was  burned.  Mr.  Peninger,  assistant  state 
fire  marshal,  who  talked  to  appellant  very 
soon  after  tbe  fire,  testified  appellant  then 
told  him  he  bad  offered  to  take  $3,500  from 
tbe  doctors  for  the  building  and  ground  for 
a  hospital,  and  his  faint  recollection  was  ap- 
pellant also  at  that  time  said  the  ground 
alone,  without  the  building,  was  worth  $2,000 
to  $2,500.  Appellant  did  not  deny  any  of 
this.    That  la  order  to  set  a  loon  on  said 
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balldlxig  and  ground  from  tho  Mftrqnett  Life 
Insnrance  Company  for  about  |1,800,  vblch 
he  did,  on  March  1,  1913,  he  took  out  a  fire 
insurance  policy  in  his  favor  on  sold  buUd- 
Ing  from  a  local  agent  at  Henrietta  in  the 
Conunerdal  Insurance  Company  for  $2,000 
with  loss  payable  to  said  life  insurance  com- 
pany to  also  secure  It  in  said  loan,  and  that 
one  year  later,  March  1,  1914,  he  had  that 
policy  renewed  for  another  year.  That  on 
March  19,  1913,  he  also  for  himself  insured 
said  building  for  three  years  in  the  CatboMc 
Mutual  Belief  Society  of  Omaha,  Keb., 
through  its  secretary,  Mr.  Martin,  at  Omaha, 
for  $8,000  additional.  Said  relief  society 
was  exclusively  owned  and  controlled  by  Bish' 
ops  of  the  Cath(dic  Church,  and  Mr.  Mar- 
tin was  a  Catholic.  Appellant  was  a  Catholic 
priest,  and  had  resided  at  Henrietta  and  bad 
his  home  and  church  building  and  organiza- 
tion, and  ministered  there,  for  about  five 
years  before  and  at  the  time  of  said  fire. 
The  evidence  tends  strongly  to  show,  if  it 
does  not  clearly  do  so,  that  appellant  did  not 
tell  either  of  said  insnrance  companies  at  the 
time  he  took  out  said  insurance  policies,  and 
renewed  said  $2,500  one,  of  the  Insurance  he 
was  taking  out  from  the  other  company,  and 
that  neither  company,  nor  any  agent  of  ei- 
ther, liad  any  notice  or  knowledge  thereof 
until  long  after  said  fire.  That  when  appel- 
lant was  first  Interviewed  by  Mr.  Peninger 
and  others  soon  after  said  fire  he  repeatedl;^ 
and  specially  and  positively  stated  to  them 
that  he  had  no  insurance  whatever  on  said 
building  except  said  $2,600  policy,  and  that 
when  said  house  was  burned  he  was  in  OMo, 
telling  particularly  tlie  route  and  railroad  he 
went  and  the  cities  he  passed  through  and  a 
certain  priest  he  had  seen  in  Ohio  on  the  trip. 
All  Ills  said  statements  were  conclusively 
Bhovm  to  bav6  been  false.  Mr.  Eiasley,  the 
adjuster  for  said  Catholic  Relief  Society, 
swore  that,  when  he  first  saw  appellant  after 
the  fire,  appellant  told  him  be  had  no  insur- 
ance whatever  except  in  said  Catholic  Relief 
Society,  and  he  found  out  about  said  $2,600 
policy  later.  Said  building  was  shown  to 
have  been  burned— entirely  consumed  by  Are 
— iust  after  nl^tfali  on  Friday,  October  9, 
1914.  The  evidence  was  wholly  circumstan- 
tial, but  tended  very  strongly,  U  it  did  not 
conclusively,  to  show  that  appellant  himself 
borned  his  building;  at  least,  it  was  amply 
sofficient  for  the  Jury  to  so  believe  and  find. 
His  defense  was  alibi. 

Evidently  the  state's  theory  and  contentl<Mi 
was  that  appellant  burned  his  own  building 
to  get  said  very  large  and  excessive  amount 
of  insurance,  and  that  his  sdieme  was,  erven 
before  the  fire,  to  represent  to  Mr.  Martin, 
the  secretary  of  said  relief  company,  a  Catho- 
lic, and  prepare  and  induce  him  to  believe 
that,  when  he  himself  should  bum  it,  it  was 
not  he,  but  some  "Protestant  bigot,"  his  or 
Us  church's  enemy; .  and  the  state's  further 
theory  and  contention  was  that,  also,  after 
the  fire  he  oonttnued  such  representations  to 


thereby  induce  said  Martin,  and  relief  asso- 
ciation, to  pay  him  said  $8,000  insurance  be- 
fore said  Martin  or  said  relief  society  knew 
of  said  other  $2,000  policy,  or  suspected  him 
of  burning  his  house  to  get  the  insurance. 
In  pthw  words,  the  state's  theory  and  con- 
tention evidently  was  that  appellant  was  at- 
tempting to  divert  suspicion  from  himself  by 
false  representations  both  before  and  after 
the  fire — clearly  fabricating  his  defense,  or 
attempting  to  do  so. 

Under  these  issues,  if  we  could  consider  his 
bill,  clearly  said  letter  was  admissible  as 
tending  to  show  his  attempted  fabricated  de- 
fense, and  his  attempt  to  divert  suspicion 
from  himself,  and  also  induce  said  Martlii 
and  rell^  society  to  pay  him  said  $8,000  be- 
fore they  could  learn  ttxe  full  truth.  This 
evidence  was  Just  as  admissible  as  was  his 
false  statements  that  he  was  In  Ohio  when  his 
house  burned,  thereby  attempting  to  falsely 
fabricate  an  alibi.  Balnea  v.  State,  48  Tex. 
Cr.  R.  407,  ee  S.  W.  847;  section  1052,  sub- 
dlv.  6,  "Wh.  Ann.  O.  O.  P.,  and  authorities 
there  cited;  2  Wh.  on  Crlm.  Ev.  pp.  17K, 
1763,  and  page  1485;  sections  1070  and  1072, 
Wh.  Ann.  O.  O.  P.,  and  authorities  cited. 
All  the  authorities  are  to  the  same  effect 
The  statement  of  facts  shows  appellant  him- 
self testified: 

"Personally  I  do  not  think  there  was  any  prej- 
udice or  ill  feeling  towards  me  as  a  CBthoUc 
priest  before  this  fire.  I  do  not  think  there  was 
any  prejudice  or  ill  feeling  here  towards  the 
Catholic  Church;  I  should  not  think  there 
would  be." 

Tlie  Jury  certainly  were  not  in  the  slight- 
est influenced  by  his  said  language  in  said 
letter,  even  if  it  should  be  held  Inadmissi- 
ble, for  they  assessed  the  lowest  penalty 
authorized  by  law. 

What  we  have  said  and  held  as  to  appel- 
lant's first  bill  equally  applies  to  his  sec- 
ond, and  others  objecting  to  letters. 

Appellant's  third  bill  shows  that,  while 
the  district  attorney  was  commenting  on 
one  of  his  letters  in '  evidence,  he  said  he 
wondered  if  appellant  did  not  know  it  was 
a  violation  of  the  federal  law  to  s«id  it 
through  the  mail.  Appellant  objected  <to 
this.  The  court  promptly  sustained  bis  ob- 
jection, and  instructed  the  Jury  not  to  con- 
sider said  argument  This  presents  no  er- 
ror. MlUer  V.  State,  31  Tex.  Cr.  R.  636,  21 
S.  W.  926,  37  Am.  St  Rep.  836;  Hatcher 
V.  State,  43  Tex.  Or.  R.  239,  66  S.  W.  97; 
Martoni  v.  State,  74  Texj  Or.  B.  90,  167  S. 
W.  351;    and  other  cases  there  cited. 

The  district  attorney  had  the  right  to 
comment,  as  he  did,  on  appellant's  letter 
and  his  testimony  as  complained  in  appel- 
lant's fourth  bill. 

We  must  assume,  and  it  is  no  doubt  a 
fact,  that  the  court  prepared  his  charge 
and  furnished  it  to  appellant's  attorneys 
before  the  argument  and  before  he  read  it 
to  the  jury,  as  the  law  requires.  They  had 
ample  opportunity  to  make  objectiona 
thereto  in  writing,  as  the  law  also  laqulrea. 
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Xbey  made  no&e.  "Baweva,  wbile  said  let- 
ters were  bring  introdaoed  In  evidence, 
they  "verbally  requested  the  oonrt  to  limit 
said  letters  and  the,  matters  contained 
tbereln  for  the  purpose  for  which  the  same 
were  admitted."  The  court  then  Informed 
them,  if  they  would  write  such  ciiarge'  he 
would  give  it  to  the  Jury.  They  did  not 
write  nor  request  such  charge  in  writing. 
Appellant's  bill  on  this  subject  does  not 
indicate  what  limit  should  have  been  placed 
on  the  letters,  etc  Clearly,  under  the  law 
as  It  now  is — not  as  it  formerly  was — the 
burden  is  not  wholly  <m  the  judge,  but  is  also 
on  the  appellant  and  his  attorneys  to  see  that 
a  correct  charge  Is  prepared  and  given.  It 
appears  to  ua  that  even  if  any  charge  on  the 
subject  should  have  been  given  at  all,  then  it 
was  appellant's  fault,  and  not  the  court's, 
that  it  was  not  given,  and  as  the  matter  Is 
presented  no  error  was  committed. 

Appellant  complains  of  the  court's  refus- 
al to  let  Mr.  Coughanour  answer  a  certain 
question.  The  bill  In  no  way  shows  what 
his  answer  would  have  been,  and  hence  pre- 
sents no  error  even  if  the  question  had  been 
such  as  was  proper  for  him  to  have  answered. 

It  was  shown  that  appellant  had  a  clergy- 
man's certificate  from  the  railroads.  This 
authorized  him,  when  purchasing  a  tid^et, 
by  filling  out  a  blank,  giving  the  name  ot 
the  place  to  which  he  wanted  the  ticket, 
and  ^gning  his  name,  to  get  the  tidcet  at 
half  price;  the  selling  ticket  aigent  stamp- 
ing on  the  bavk  of  both  ticket  and  stub  the 
place  and  date  of  the  pnrcliase.  He  would 
keep  the  stub  or  apidlcatlon  and  present 
that  and  his  ticket  when  the  conductor  or 
train  auditor  would  collect  tickets  or  farea 
The  conductor  and  train  auditor  had  to 
and  did,  at  the  end  of  their  runs,  send  to 
the  proper  railroad  ofilclals  reports  of  these 
stubs  and  tickets,  and  all  other  tickets,  and 
the  tickets  and  stubs  with  them,  indicating 
the  train  and  time  such  were  used  on  their 
trains.  The  state  procured,  produced,  iden- 
tified, and  introduced  in  evidence,  among 
others,  appellant's  stubs  idiowing  that  he 
purchased  at  Dallas  a  ticket  from  Dallas 
to  Bridgeport  October  8,  1914,  on  the  Bode 
Island  Railroad.  That  on  the  same  day  at 
Bridgeport  in  his  stub  41  he  bought  anoth- 
er ticket  from  Bridgeport  to  Bowie  trom 
the  same  railroad.  Bowie  is  where  said 
railroad  and  the  Ft  Worth  &  Denver  cross. 
The  Rock  Island  does  not  run  from  Bowie 
to  Henrietta;  the  Ft.  Worth  &  Denver 
doea  That  on  the  night  of  October  8th, 
after  midnight,  which  would  make  it  in  the 
early  morning  of  October  9th,  on  hi»  stub 
42  he  bought  at  Bovrte,  from  the  Ft  Worth 
&  Denver,  a  tldcet  from  Bowie  to  Henrlet> 
ta.  The  Rode  Island  night  train  from  Dal- 
las through  lEt.  Worth  to  Bridgeport  ar- 
rived at  Bridgeport,  schedule  time,  11:45 
p.  m.  and  remained  there  five  minutes,  and 
reached  Bowie  after  midnight — more  than 
an    hour    after    leaving    Bridgeport    The 


ticket  sold  to  appellant  <m  stab  42  was  sold 
in  the  early  morning  October  9th  for  train 
No.  7,  north  or  west  bound,  which  was  doe 
to  leave  Bowie  at  1:5&  a.  m.  on  the  morn- 
ing of  October  9th  and  would  arrive  at  Hen- 
rietta about  an  hour  later,  and  was  used 
<m  that  train,  as  the  evidence  dearly 
shows.  Night  trains  passing  through  Hen- 
rietta and  Bowie  south  or  east  are  shown 
to  do  BO  in  the  early  morning  after  mid- 
night The  Missouri,  Kansas  &  Texas 
(Katy)  Railroad  is  shown  to  run  trom 
Wichita  Falls  through  Henrietta,  and  to 
and  through  Ringgold  on  to  Ft  Worth. 
Ringgold  Is  where  the  Katy  and  Rode  Island 
crosa  The  exact  distance  between  Bridge- 
port and  Bowie,  and  Bridgeport  and  Ring- 
gold, and  Bowie  and  Henrietta,  and  Hen- 
rietta and  Ringgold,  are  not  given;  but 
dearly  such  data  la  given,  whldt  shows 
these  distances  are  short — taking  from  a 
short  time  over,  to  under  an  hour  for  trains 
to  run.  Neither  is  schedule  time  for  trains 
passing  through  Henrietta  south  or  east  on 
the  Katy  at  night  given,  but  such  data  la 
given  as  satisfies  us  they,  like  traina  ran 
said  other  railroads,  pass  through  in  the 
early  morning — after  midnight  Appel- 
lant's stub  44  and  ticket  show  he  bought 
and  used,  on  October  10th,  a  tideet  from 
Ringgold  to  Bridgeport,  and  stub  43  a  ticket 
on  October  llth  from  Bridgeport  to  Ft. 
Worth.-  All  these  canceled  stubs,  40,  41, 
43,  and  44,  the  canceled  tidcets  accompany- 
ing them  respectively,  were  procured  ttom 
the  Rock  Island  Railroad,  and  stub  42  from 
the  Ft  Worth  &  Denver  by  said  state's  wit- 
ness Peninger,  who  awore  that  when  he  told 
appellant  he  would  or  had  procured  them,  ap- 
peUant  said  "they  did  not  extst,"  that  "there 
wore  no  such  tickets." 

There  is  no  merit  in  appellant's  last  two 
bills  to  Mr.  lingeufelder's  testimony  which 
shows  any  reversible  error.  Besides  what 
he  testified  to  is  abundantly  proven  by  oth- 
er trainmen,  and  appellant  himadf,  to 
which  there  was  no  objection. 

As  stated,  ai^)ellant's  defense  was  aUbL 
When  he  first  talked  about  the  burning  of 
his  house  after  tlie  fire,  he  told  several  par- 
ties positively  he  was  in  Ohio  at  the  time 
of  the  fire.  Later,  that  he  was  in  Ft 
Worth  at  the  time.  His  attorneys  now 
claim  that  he  was  In  Bridgeport  At  first 
after  the  fire,  he  likewise  positively  toiA 
those  inquiring  about  said  $2,600  ptdicy 
that  that  was  the  only  insurance  he  had, 
and,  to  those  inquiring  abont  the  $8,000  in- 
surance in  the  Catholic  Relief  Sodety,  that 
that  was  the  only  Insurance  he  had.  Both 
tils  statements  that  he  was  in  Ohio,  and 
about  his  insurance,  were  condusively 
shown  to  have  been  false.  If  the  Jury  had 
beUeved  his  testimony  on  the  trial,  that  he 
was  in  Ft.  Worth  when  the  fire  occurred, 
they  would  have  acquitted  himi.  They 
were  clearly  Justified,  from  all  the  evi- 
dence, in  not  beUel^g  him,  but  to  believe,' 
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dence,  that  he  was  in  Henrietta  and  him- 
aeit  set  fire  to  and  bnmed  his  Iiouse  to  get 
said  insurance.  We  deem  it  unnecessary 
to  further  state  the  testimony.  We  have 
arefully  read  and  studied  the  record  and 
statement  of  focts  more  than  onoe,  and  are 
thoroughly  oonrinced  that  the  evidence  is 
clearly  sufficient  to  sustain  the  verdict; 
The  Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

The  original  opinion  was  prepared,  and  on 
full  consultation  with  every  member  of  the 
court  was  assented  to  at  the  time  and  be- 
fore it  was  handed  down.  It  was  prepared 
after  a  most  careful  and  thorough  study  of 
the  whole  record,  the  questions  raised,  and 
the  authorities  applicable  thereto. 

There  are  but  few  things  further  to  be  said 
at  this  time.  An  extensive  argument  is  made 
wherein  it  is  contended  that  appellant's  first 
bill  of  exceptions  was  sufficient  under  the 
rules  not  only  to  authorize,  but  to  require, 
this  court  to  consider  the  question  therein 
attempted  to  be  raised.  Under  the  authori- 
ties, there  can  be  no  shadow  of  doubt  but 
that  said  bill  of  exceptions  was  wholly  in- 
sufficient under  all  the  rules  to  require  con- 
sideration by  this  court.  There  is  not  a  case 
in  all  the  books  but  that  hold  it  insufficient, 
and  not  one  that  would  hold  it  sufficient 
But  it  is  wholly  unnecessary  to  discuss  that 
question,  because,  as  the  original  opinion 
clearly  shows,  we  did  consider  said  bill  fully 
and  completely  and  passed  upon  the  question 
therein  attempted  to  be  raised.  So  that 
whether  the  bill  was  sufficient  to  require  a 
consideration,  or  not,  is  wholly  immaterial. 
It  was  considered.  -In  IJie  consideration  of 
it,  however,  we  did  so  in  connection  with  the 
whole  record,  and  stated  all  the  material 
matters  which  the  record  showed,  so  as  to 
pass  upon  the  question  raised  with  reference 
thereto,  and  we  held  that  the  letter  was  ad- 
missible. 

[1]  We  also  specifically  held  therein  as  fbl- 
lows: 

"The  jury  certainly  were  not  in  the  slightest 
iaflaenced  by  his  said  language  in  said  letter, 
even  if  it  should  be  held  inadmissible,  for  ther 
assessed  the  lowest  penalty  authorized  by  law. ' 

This  feature  only  of  the  matter  will  now 
be  further  treated. 

It  may  be  conceded  for  the  sake  of  argu- 
ment that  the  letter  was  inadmissible  and 
the  court  erred  in  admitting  it;  but,  if  so, 
under  the  authorities,  it  would  not  require  or 
authorize  a  reversal,  for  it  was  harmless  er- 
ror. 

The  rule  on  this  subject  is  specifically  stat- 
ed by  this  court  in  Hester  v.  State,  15  Tex. 
App.  573,  as  follows: 

"If  the  illegal  testimony  was  immaterial  and 
Irrelevant,  and  there  was  suflSeient  other  evi- 
dence to  support  the  conviction,  such  conviction 
would  not  be  disturbed  because  of  the  error  in 
admitting  the  illegal  evidence.  We  believe  such 
to  be  the  correct  rule  of  practice  for  this  court 
in  all  cases  except  capital  ones."  . 


2  Tex.  App.  168,  which  is  quoted  in  the  Hes- 
ter Case,  snpra,  that  it  is  when  "iUegal  evi- 
dence of  an  important  fact,  material  and  per- 
tinent to  the  issue,"  Is  admitted  over  objec- 
tions which  will  require  a  reversal.  The 
court  in  the  Hester  Case  further  says  that,  if 
the  evidence  admitted  over  objections  was  im- 
material and  Irrelevant  to  the  issue,  this 
court  Bhonld  not  reverse,  stating  this  posi- 
tion is  "correct  in  all  cases  except  capital 
oaea."  To  the  same  effect  is  Post  v.  State, 
10  Tex.  App.  504,  in  an  opinion  by  Judge 
Hurt,  wherein  he  quotes  McWllliams  v.  State, 
44  Tex.  116,  tor  the  role  that  it  is  only  where 
illegal  and  erroneous  evidence  is  admitted 
over  objections  which  goes  to  establish  a  ma- 
terial and  pertinent  issue  in  tiie  case  that  it 
requires  reversal,  and  in  that  case  held  that 
certain  testimony  admitted  over  the  obJectiODS 
of  the  defendant  did  not  authorize  a  reversal, 
because  no  injury  therefrom  occurred  to  the 
accused.    He  further  holds: 

"If  this  court  must  reverse  for  every  irregu- 
larity, though  objected  to,  whether  it  tended  to 
injure  defendant  or  not,  it  would  be  almost  im- 
possible in  a  great  many  cases  to  legally  con- 
vict. The  action  of  the  court  in  this  matter 
was  wrong,  but  no  injury  appearing  therefrom 
we  cannot  make  it  a  ground  for  reversal." 

Again,  this  ooort,  through  Presiding  Judge 
White,  in  Bond  v.  State,  20  Tex.  App.  438, 
said: 

"The  errmeotu  admission  of  evidence  is  no 
ground  for  reversal  when  the  appellant  could  not 
have  been  prejudiced  by  the  evidence  admitted. 
State  V.  Hallett,  63  Iowa,  269  [19  N.  W.  2061 ; 
Evans  v.  State,  18  Tex.  App.  226;  Oose  v. 
State,  6  Tex.  App.  121." 

To  the  same  effect  is  Saddler  r.  State,  20 
Tex.  App.  196. 

In  King  T.  State,  42  Tex.  Gr.  B.  109,  57  S. 
W.  840,  86  Am.  St.  Bep.  792,  Judge  David- 
son said: 

"The  admisnon  of  irrelevant  or  inadmissible 
testimony  will  not  require  a  reversal  unless  its 
effect  upon  the  defendant's  case  was  probably 
injurious.  •  •  •  If  the  punishment  allotted 
had  been  above  the  nonlmnm,  tills  error  would 
have  required  a  reversal,  for  in  that  event  its 
operation  might  have  been  prejudicial." 

Presiding  Judge  Hurt  and  Chief  Justice 
Roberts  said: 

"To  reverse  in  the  absence  of  probable  injury 
would  be  contrary  to  principle."  Davis  v.  State, 
28  Tex.  App.  660,  13  S.  W.  994 ;  Bishop  v. 
State,  43  Tex.  390;  Alexander  v.  State,  68 
Tex.  Or.  B.  134,  138  S.  W.  721. 

This  rule  that  immaterial  evidence  erro- 
neously admitted  over  objections  is  not  ground 
for  reversal  and  is  harmless  error  is  fuUy 
discussed  in  Tlosley  v.  States  62  Tex.  Or.  R. 
95,  106  S.  W.  360,  wb««in  Judge  Brooka,  in 
substance,  said: 

"One  of  the  safe  rules  in  ascertaining  whether 
the  evidence  prejudiced  appellant  is  the  ques- 
tion: Did  the  evidence  in  any  sense  strcngtlien 
the  state's  case?"  If  it  did  not,  it  would  not 
present  reversible  error.  Knight  v.  State,  64 
Tex.  Or.  B.  552,  144  S.  W.  973. 

This  has  so  many  times  been  held,  and  in 
such  a  variety  «f  cases,  that  it  would  prac- 
tically be  impossible  to  cite  all  of  the  cases 
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so  Uoldlng  and  TvlieMlii  thUi  conrt  has  refna- 
ed  to  teTierse,  and  a  waMe  of  time.  How- 
ever, we  will  dte  some  of  tbe  otber  cases  so 
holdla?.  Coleman  t;  State,  68  Tex.  Or.  R. 
581,  111  S.  W.  1011;  Amwlne  r.  State,  64 
Tex.  Or.  R.  218,  114  S.  W.  796;  Underwood 
y.  State,  55  Tex.  Or.  R.  605,  117  8.  W.  809; 
Boyd  V.  State,  67  Tex.Cr.  B.  260,  122  S. 
W.  393;  Ray  v.  State,  60  Tex.  Cr.  R.  188, 
131  S.  W.  542;  Gray  t.  State,  61  Tex.  Cr. 
R.  454,  135  S.  W,  1179 ;  Leggett  T.  State,  62 
Tex.  Cr.  R.  101,  136  S.  W.  784;  Sparks  t. 
State,  64  Tex.  Cr.  R.  611,  142  S.  W.  1188; 
Davis  V.  State,  68  Tex.  Cr,  R.  261,  161  S.  W. 
813 ;  Moore  t.  State,  65  Tex.  Or.  R.  461,  144 
S.  W.  598;  Thompson  v.  State,  70  Tex.  Or, 
R.  611,  157  S,  W.  494;  Bailey  v.  State,  65 
Tex.  Cr.  R.  11,  144  S.  W.  996;  Cameron  v. 
State,  69  Tex.  Cr.  R.  442,  153  8.  W.  867; 
Douglas  V.  State,  78  Tex.  Cr.  R.  388,  165  S. 
W.  933. 

Appellant's  objection  to  said  letter  being 
Introduced  in  evidence  is  specifically  stated 
as:  (1)  That  it  was  wholly  "irrelevant  and 
immaterial."  (2)  It  did  "not  prove,  or  tend 
to  prove,  any  Issue  in  this  case."  Surely,  if 
these  objections  are  true,  then  the  admis- 
sion of  said  letter,  under  the  anthorlties, 
should  in  no  event  result  in  reversal.  (3) 
His  third  and  only  other  objection  is  tiiat  "it 
was  highly  prejudicial  to  his  rights."  How 
it  was  prejudicial  is  in  no  way  Intimated  by 
the  bin.  It  did  not  tend  in  the  slightest  un- 
der his  theory  to  prove  him  guilty  of  the  of- 
fense. And  the  only  effect  it  could  possibly 
have  had  would  have  been  to  have  caused 
the  jury  to  fix  bis  punishment  at  greater 
than  the  least,  but,  as  shown,  the  jury  fixed 
his  punishment  at  the  lowest  prescribed  by 
law.  Hence  the  conclusion  is  certain  and  in- 
evitable that  he  was  not  prejudiced  thereby, 
and  no  Injury  resulted  to  him. 

[2]  Appellant  still  contends  that  he  estab- 
lished an  alibi ;  that  he  was  in  Ft.  Worth  on 
the  Friday  night  when  his  insured  building 
was  burned.  It  Is  true  he  so  testified,  and 
he  further  testified  that  he  did  not  bum  his 
building,  and  that  he  was  not  in  Henrietta 
when  it  was  burned.  Even  if  he  did  so  tes- 
tify, the  jury  did  not  have  to  believe  him, 
and  unquestionably  did  not  believe  him.  He 
had  told  so  many  falsehoods  as  to  his  where- 
abouts and  various  other  material  matters  con- 
nected with  the  Insurance  of  his  said  burn- 
ed building,  which  were  unquestionably  shown 
to  have  been  false  and  some  so  admitted  by 
him  on  the  stand,  that  It  Is  no  wonder  that 
a  jury  would  not  believe  him.  Under  the 
facts,  they  should  not  have  believed  him. 
The  court  gave  a  correct  charge  on  alibi  In 
his  favor.  OPhere  Is  no  complaint  whatever 
to  this  charge. 

As  to  his  claim  that  he  was  in  Ft.  Worth 
when  his  building  was  burned,  he  attempted 
to  prove  by  only  two  witnesses  that  he  was 
there  at  the  time.  These  two  witnesses  were 
Sister  St  Dennis  and  the  priest.  Rev.  B.  J. 
Cussen.    Of  course,  we  cannot  copy  the  whole 


of  the  testlindny  of  elthei^  of  these  witnesses, 
but  we  think  no  one  can  read  tb^r  testi- 
mony and  for  a  moment  doubt  that,  upon  tbe 
whole,  neither  testified  that  be  was  at  Ft 
Worth  when  'his  building  was  burned,  when 
their  whole  teistlmony  is  considered. 

Sister  St  Dennis  swore  tbat  appellant  was 
at  the  St  Joseph's  Inflrmaty  at  Ft  Worth, 
on  tbe  7tb  of  October,  and  that  he  was  tliere 
also  on  the  11th  of  October.    She  swore: 

"He  was  there  some  time  during  the  week ;  1 
could  not  tell  you  the  date."  "I  cannot  tell  this 
jury  the  date  on  which  he  was  there." 

On  cross-examination,  she  swore  that  be 
was  there  on  October  11th.  "I  don't  remem- 
ber the  date  he  was  there  before  that" 
(Statement  of  Facts,  p.  166.) 

Rev.  Mr.  Cussen  was  examined  with  ref- 
erence to  trying  to  fix  the  time  that  appe- 
lant was  at  said  infirmary  and  tried  to  show 
that  he  was  there  on  the  evening  and  early 
part  of  the  nighl  of  October  9th,  the  night 
the  bouse  was  burned;  but  nowhere  in  his 
direct  testimony  does  be  spedflcally  state 
that  he  was  there  at  that  time.  On  cross- 
examination  (page  168,  Statement  of  Facts) 
he  swore: 

"I  have  not  got  an  idea  where  Father  Kline 
was  on  the  night  of  October  the  8th.  I  don't 
know  whether  ne  was  in  Fort  Worth  or  Bowie 
on  the  night  of  October  8th.    •    •    •  " 

It  is  true  tbat,  in  bis  further  cross-ex- 
amination, he  stated  in  substance  tbat  be  be- 
lieved be  was  there  on  the  evening  and  early 
night  of  October  9th,  but  at  the  wind-up  and 
conclusion  of  his  whole  testimony  on  cross- 
examination  he  swore: 

"He  (appellant)  was  there  Wednesday  night, 
and  he  went  to  Dallas  Thursday  morning;  at 
least,  he  told  me  he  went  to  Dallas.  He  came 
back,  but  I  cannot  say  where  he  came  from.  He 
told  me  he  was  going  to  Dallas  "Thursday  morn- 
ing. I  have  said  that  time  and  again.  He  did 
not  come  back  from  Dallas  or  the  place  where 
he  went  on  that  same  day,  October  8th.  Ho 
didn't  stop  at  the  St.  Joseph's  Infirmary  on  the 
night  of  October  8th,  to  the  best  of  my  belief, 
but  he  did  stay  the  night  of  the  7th,  or  Wednes- 
day night,  and  the  next  time  he  stayed  there  was 
on  the  night  of  the  11th."    (S.  of  F.  p.  170). 

Appellant  swore  he  went  to  Dallas  late  in 
tbe  evening  of  October  8th,  and  not  in  the 
morning,  and  returned  to  Ft.  Worth  from 
Dallas,  and  stayed  at  St  Joseph's  Infirmary 
In  Ft  Worth  that  night  (the  night  of  tbe 
8th),  and  all  tbe  next  day  and  until  after 
supper,  and  left  on  the  9:30  train. 

No  otber  witness  was  offered  or  testified 
that  he  was  at  Ft  Worth  on  October  9tb  at 
any  time,  day  or  night 

Now,  let  us  see  what  the  state  proved  as 
to  his  whereabouts  on  the  night  of  October 
8th,  the  early  morning  of  October  9tb,  about 
the  middle  of  the  evening  on  October  9th,  and 
at  night,  October  9th. 

Mr.  Devoss,  the  ticket  agent  of  tbe  Rock 
Island  Railroad  at  Dallas,  swore  that  on 
October  8th,  as  such  agent  be  sold  to  appel- 
lant a  railroad  ticket  over  tbe  Rode  Island 
from  Dallas  to  Bridgeport,  on  his  stub  No. 
40,  which  app^ant  swore  he  signed  for  tliat 
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ticket  They  were  im)diioed,.aiid  the  stab 
and  the  ticket  both  ddentlfled  and  latrodnced 
In  erldmce.  AmDellant  anrore.that  be  boneht 
that  tixbet  late  In  the  evening  of  October  8tb. 
Tba  train  left  Dallas  for  Brldseport  at  7:50 
that  evening  or  night.  Sir.  Black,  the  ticket 
agent  at  Bridgeport  for  the  Bock  Island, 
swcoe  that  that  Dallas  7:60  train  arrived  at 
Bridgeport  at  10:45  at  night  The  state  jftn- 
daced,  and  Mr.  Black  Identified,  appellant's 
stab  No.  41  and  a  ticket  from  Bridgeport  to 
Bowie,  which  unmistakably  shows  was  pvirr 
(diased  at  Bridgeport  by  aiveUaut  that  night 
He  sw<x«  that  he  signed  the  said  stub  ap- 
plying for  the  ticket  The  Bock  Island  Rail- 
road crossed  the  Ft  Worth  &  Denver  Ball- 
road  at  Bowie.  It  did  not  run  to  Henrietta 
from  Bowie,  but  the  Ft  Worth  &  Denver  did. 
Mr.  Stephenson,  the  ticket  agent  of  the  Ft 
Worth  *  Denver  at  Bowie,  swore  that,  on  the 
night  of  October  8th,  after  midnight  which 
would  be  on  the  morning  of  October  9tb,  he 
sold  to  appellant  a  ticket  from  Bowie  to  Hen- 
rietta; that  the  train  from  Bowie  to  Hen- 
rietta left  Bowie  at  1:65  in  the  morning,  after 
midnight ;  and  that  it  would  reach  Henrietta 
about  one  hour  later.  The  state  produced, 
and  the  witness  dd^itlfled,  appellant's  stub 
No.  42  for  said  tldtet  from  Bowie  to  Hen- 
rietta, and  appellant  swore  that  he  signed 
that  stub  for  that  ticket  The  state  intro- 
duced the  train  conductors,  or  ticket  audi- 
tors, who  took  up  tickets  from  passengers  on 
the  train,  and  other  trainmen,  and,  without 
reciting  the  testimony  of  these  respective 
witnesses,  it  shows  with  all  reasonable  cer- 
tainty that  appellant  traveled  on  said  tickets 
procured  by  his  clergy  certificates  Nos.  40, 
41,  and  42  from  Dallas  to  Henrietta  on  the 
night  of  October  8th,  reaching  Henrietta 
about  3  o'clock  on  the  morning  of  October  9th. 

This  evidence  links  up  and  with  certainty 
shows  that  appellant  left  Dalltls  for  Henriet- 
ta at  7:50  on  the  night  of  October  8th ;  that 
be  reached  Bridgeport  at  10:45  that  night; 
and  that  np(A  his  arrival  there,  he  bought 
a  ticket  from  Bridgeport  to  Bowie  and  con- 
tinned  on  that  train  from  Bridgeport  to 
Bowie,  arriving  at  Bowie  about  an  hour  lat- 
er;, that  he  then  and  there  bought  a  ticket 
at  Bowie  for  Henrietta,  took  the  train  leav- 
ing Bowie  at  1 :96  a.  m.,  and  arrived  at  Hen- 
rietta the  next  morning,  the  morning  of  Oc- 
tober Bth,  at  about  3  a.  m.,  spme  hours  be- 
fore daylight  There  can  be  no  question 
that  be  then  slipped  to  his  home  In  Henrietta 
in  the  dead  hours  of  the  night 

Mrs.  Flannlgan,  a  resident  of  Henrietta, 
and  who  lived  between  appellant's  residence 
and  said  schoolfaouse  which  was  burned  that 
nigbt  swore  that  she  had  known  api)ellant 
for  some  time;  that  she  saw  him  pass  her 
bouse  going  towards  said  schoolhouse  about 
2:30  or  3  o'clock  the  evening  the  house  was 
burned  that  night    She  swore: 

"I  am  familiar  with  big  figure  and  personal 
appearance.  I  was  very  sure  that  1  saw  Father 
Kline  In  Henrietta  cm  the  day  that  the  scbool- 
hooae  was  bumed.    I  saw  him  g»  by  the  house 


(her  .hoose),  ^id  then  la  ilte  eveniag,  about  sup- 
per time,  I  went  to  close  the  door  (the  door  of 
ner  house),  I  won't  say — I  don't  think  It  was 
an- hour  or  more  than  an  hour,  perhaps  in  half 
an  hour,  b^ore  the  fire,  that  I  taken  it  to  be 
him  that  passed  our  door  on  the  sidewalk.  He 
was  eoinE  towards  the  building,  the  schoolhouse 
building." 

She  then  shows  that  her  front  door  was 
oidy  25  or  30  feet  from  the  sidewalk  where 
she  saw  appellant  passing.    She  swore: 

"I  just  watched  him  until  he  got  up  to  the 
next  street.  I  could  not  say  bow  far  that  was; 
and  I  went  bat^  In  the  house." 

On  cross-examination,  her  testimony  may 
have  been  somewhat  weakened  by  the  appel- 
lant's skillful  attorneys  having  her  testify 
that  she  might  be  mistaken  in  swearing  that 
it  was  appellant  that  she  saw  on  these  two 
occasions.  On  redirect  examination,  she 
swore: 

"I  recognized  the  party  that  I  saw  aboat  2:30 
or  8  o'clock  en  the  day  the  house  was  burned 
to  be  Father  Kline,  also  that  night ;  though,  as 
I' said  before,  any  one  might  be  mistaken  after 
night,  seeing  him.  But  I  was  so  sure  it  vt-as 
Father  Kline,  because  he  had  passed  our  house 
so  many  times,  and  because  I  had  saw  him  so 
many  times.  I  think  I  could  not  be  mistaken, 
and  for  that  reason  I  said  it  was  Father  Kline.' 

On  recrosa-examination,  she  said: 

"I  say  that  any  one  conld  be  mistaken,  but      ' 
I  was  so  sure  I  recognized  him  waa  the  reason 
I  had  spoke  about  it    *    *    *    I  «aw.the  side 
of  his  face  oa  these  occasions." 

Tba  testimony  unquestionably  shovs  that  < 
there  was  a  night  train  on  the  Missouri,  Kai>- 
saa  &  Texas  Ballroad  from  Henrietta  to 
Ringgold,  a  distance  of  about  16  miles.  Ring- 
gold is  wh«re  the  Bock  Island  and  Misaonrt, 
Kansaa  &  Texas  cross.  Appellant  turned  up 
at  Ringgold  on  the  morning  of  October  lOtb. 
There  can  be  no  question  bat  that  the  Jury 
were  clearly  authorized  to  beUeve  from  all 
the  facts  that  after  appellant  burned  his 
house  at  Henrietta  on  the  early  part  of  the 
nij^t  of  October  9th,  If  he  did,  he,  tbat  night 
took  the  nlgiht  train  on  the  Katy,  or  some 
other  method  of  transportation,  and  went 
from  Henrietta  to  Ringgold,  where  he  turned 
up  the  next  morning. 

Appellant  attempted  to  prove  that  he  ar- 
rived at  Biidgeport  from  Dallas  or  Ft  Wortb 
on  the  night  of  October  the  9tb  on  said  train, 
which  reached  there  at  10:46  at  night  <ui<l 
tbat  he  remained  there  at  Mr.  Cage's  hotel 
that  night  and  went  to  Ringgold  on  the  Rock 
Island  the  next  morning,  whereby  he  at- 
tempted to  account  for  his  being  at  Ringgold 
oa  the  morning  of  October  10th.  He  testified 
that  in  effect  He  attempted  to  establledi 
that  he  arrived  at  Bridgeport  at  10:45  on  the 
night  of  October  9th,  and  remained  there 
that  night  by  Mr.  Cage,  the  hotel  man,  and 
his  wife,  and  Mr.  McDaniel,  who  ran  a  res- 
taurant and  coffee  stand.  He  attempted  to 
show  by  Mr.  Cage  that  he  waa  there  on  the 
night  of  October  Otb,  by  showing  that  the 
Sunday  following  he  (appellant)  attended  the 
funeral  ceremony  of  a  child  who  had  died 
there,  and  auiierflciaUy  Mr.  Cage's  teatimony 
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on  d&«ct  ezamlnatlon  might  apparently  bare 
that  tendency;  but  on  cross-examination  he 
swore  that  appellant  did  stay  all  night  with 
him  some  EMday  night  and  was  there  the 
next  day  and  stayed  also  the  following  Sat- 
urday night,  and  that  on  Sunday  following 
be  attended  the  funeral  of  a  child,  but  he 
could  not  be  certain  as  to  the  time.  Ue 
swore: 

"I  cannot  tell  thU  jury  the  date  upon  which 
that  child's  funeral  was  held.  I  don'^t  tell  this 
jury  whether  it  was  Sunday,  October  11th,  or 
Sunday  a  week  later,  or  a  week  earlier.  I  don't 
know  anything  about  that,  only  I  lieard  the 
child  was  buried.  I  don't  know  the  date.  I 
don't  know  what  day  the  child  was  buried,  and, 
consequently,  I  don't  know  what  date  ESither 
Kline  was  at  my  place  at  that  time." 

Mrs.  Cage's  testimony  was  more  uncertain 
than  tliat  of  Mr.  Cage  as  to  the  particular 
time  when  appellant  was  there.  Mr.  McDan- 
iel,  the  restaurant  man,  from  whom  appellant 
claimed  to  have  bought  a  cup  of  cofTee  after 
Ills  arrlyal  at  Bridgeport  at  10:45  at  night 
on  October  9tb,  swore  that  he  could  not  teil 
the  date  <»  which  Father  Kline  got  a  cup 
al  coffee  at  his  restaurant.    He  swore: 

"I  do  not  know  the  nigbt  of  the  week  or  the 
night  of  the  month.  ♦  ♦  •  I  could  not  tell 
you  how  long  it  was  before  tlie  funeral  that  Fa- 
ther Kline  was  in  my  restaurant  drinking  tliat 
coffee." 

Taking  the  testimony  of  these  witnesses, 
separately  or  together,  it  utterly  fails  to  flx 
.  the  time  that  appellant  was  at  Bridgeport 
drinking  tbe  coffee  and  staying  all  night  at 
the  hotel  as  tbe  night  of  October  8th.  Any 
one  reading  and  studying  tbe  testimony 
would  come  to  the  conclusion  that  it  was  not 
on  that  nigbt,  but  that  It  was  either  the 
week  before  or  tbe  weelc  after;  and,  espe- 
cially, when  taken  in  oonnection  with  the 
tickets  and  stubs,  which  do  not  lie,  but  speak 
the  truth,  there  can  be  no  question  but  that 
he  did  not  stop  off  at  Bridgeport  on  the  night 
of  October  9tb  and  remain  there  that  night, 
but  that  it  was  some  other  night  when  be 
did  this.  It  is  also  a  very  significant  fact 
ttiat  be  bon«^t  no  ticket  from  Bridgeport  to 
Ringgold  on  tbe  morning  of  October  10th,  but 
did  buy  and  use  one  from  Ringgold  to  Bridge- 
port on  said  morning.  Tbe  stubs  and  tick- 
ets clearly  sbow  this. 

It  is  whoUy  unnecessary  to  discuss  the  tes- 
timony of  tbe  wherealMuts  of  the  appellant 
on  Tuesday  night,  Octol)er  6tb,  when  the  first 
attempt  was  made  to  bnm  his  building. 
ProbaUy  he  is  then  shown  to  hare  lieen  at 
Widilta  Falla  It  Is  a  significant  fiict,  how- 
ever, that,  while  be  testified  that  at  the  in- 
stance of  cme  of  tbe  Insurance  companies  he 
had  agreed  and  in  fact  did  have  a  watcb- 
man,  who  was  his  cousin,  for  his  said  school 
twllding,  he  was  not  accnunted  for  and  was 
not  produced  and  Us  erldmce  introduced  by 
appellant  on  this  trial.  The  Jury  could  well 
conclude  from  all  tbe  facts  that  he  was  in- 
strumental in  having  some  one  else  to  at- 
tempt to  bum  the  house  on  Tuesday  night, 
wben  be  oould  establish  an  alibi;    but,  as 


that  effort  failed,  that  be  blnuelf  after- 
wards, on  tbe  FMday  night  following,  under- 
took the  job  himself  and  succeeded  in  bom- 
ing  it  in  order  to  get  $10,600  insurance  on  as 
old  sdioolhonae  that  was  worth  not  exceeding 
$2,500  or  $3,600  at  the  very  outside.  Including 
the  more  than  two  blocks  of  ground  on  which 
it  was  situated.  But  whether  he  had  any- 
thing to  do  with  the  attempt  to  bam  his 
house  on  the  night  of  the  6th  of  October  bas 
nothing  to  do  with  the  facts  which  show 
tbe  burning  oa  the  ni^t  of  October  9th,  and 
lie  may  have  been  entirely  innocent  of  any 
connection  with  said  previous  attempt. 

There  are  many  incmislstencles  and  con- 
tradictions In  his  own  testimony  on  cross-ex- 
amination.    Thus,  at  one  place  he  testified: 

"I  might  have  bought  a  ticket  from  Bridge- 
port to  Bowie  on  October  Stlu  I  might  have 
done  that.  I  might  have  run  up — ^I  tell  this  jnry 
that  I  might  have  run  up  to  Bowie  on  October 
8th  from  Bridgeport" 

In  another  place,  in  testifying  about  the 
signed  stub  by  him  No.  41  and  the  ticket 
from  Bridgeport  to  Bowie  procured  thereby, 
he  said: 

"I  might  have  taken  the  evening  (train)  if  the 
ticket  is  there.  Yes,  sir ;  I  think  I  have  gone 
up  to  Bridgeport  I  have  a  definite  recollectioa 
of  going  from  Bridgeport  to  Bowie  on  October 
8th  ana  purchasing  a  ticket  from  Bridgeport  to 
Bowie  on  October  8th.  I  might  have  taken  that 
10:45  train  from  Bridgeport  to  Bowie  on  Oc- 
tober 8th  in  the  evening.  That  would  bring  me 
into  Bowie  about  11:30  or  11:40  that  night" 
(S.  of  F.  p.  137.) 

It  is  true  that  he  claimed  that.  If  be  did 
that,  he  went  l>ack  to  Ft.  Worth  that  night 
aud  reached  there  early  the  next  morning  be- 
fore day,  all  of  which  from  his  own  state- 
ment is  wholly  unreasonable,  and  expressly 
disputed  by  his  stubs  and  tickets.  Again,  be 
said: 

"Here  is  a  ticket  here  aud  a  credential  ticket 
from  Bowie  to  Henrietta  dated  October  9tli,  Ko. 
42.  It  is  possible  that  I  bought  that  ticket  in 
Bowie  on  October  9th.  If  I  went  up  there,  I 
possibly  did.  I  tliink  that  would  be  the  evenioc 
of  October  8th."     (S.  of  F.  p.  139.) 

Again,  he  said: 

"The  reason  why  I  bought  a  tidcet  at  Bowie 
on  the  night  of  October  8th,  or  morning  of  Oc- 
tober 9th,  to  Henrietta  was,  well,  with  the  in- 
tention, I  suppose,  of  coming  to  Henrietta,  l>nt 
I  found  that  I  did — I  thon^t,  what  is  the  use 
of  coming  up  to  Henrietta.  I  have  nothing  to 
do  there.  I  might  as  well  go  Imck  to  Ft  Worth, 
and  I  was  to  be  at  Bridgeport  Sunday  anyhow. 
I  changed  my  mind."    (S.  of  P.  p.  140.) 

It  is  a  very  significant  fact  that  he  did  not 
buy  nor  use  any  ticket  that  night  from  Bowie 
back  to  Ft.  Worth,  for  his  stubs  show  the 
next  ticket  he  Iwught  was  on  the  morning  of 
October  lOtb,  from  Ringgold  to  Bridgeport. 

No  statement  of  any  of  the  testimony,  or 
the  inference  to  be  clearly  drawn  therefrom, 
in  the  original  opinion,  was  placed  therein 
because  of  any  inadvertence.  T^bej  are  based 
unquestionably  on  the  testimony  Introduced 
on  tills  trial,  after  a  most  thorough  and  care- 
ful study  of  it  The  testimony  about  what 
be  paid  for  the  old  schooUiouBe,  wtiat  he  Is 
shown-  to  have  stated  was  its  value,  with  tlie 
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diaasts  that  be  had  mate  on  It  and  the  valne 
with  the  Improvements  placed  on  it,  was  an 
accorete  statement  from  the  testimony  ItseU, 
and  not  a  single  statement  In  the  original 
opinion  In  that  oonneetlon  bat  whleb  was 
borne  ont  strictly  by  the  testimony.  Mr. 
Squires  swore  positively  that  appellant  did 
not  make  any  representations  whatever  to 
falm  at  the  time  he  Issued  the  $2,000  policy 
that  there  was  any  othei;  Insurance  upon  the 
building,  and  that  he  knew  nothing  about 
any  additional  Insuranoe  on  the  building  un- 
til months  after  the  lire,  and  learned  that 
from  another,  and  not  from  api)eUant.  The 
pciXcy  that  Mr.  Squires  Issued  was  dated  on 
ti&nb.  1,  ms.  Tlie  $3,000  and  $S,000  poli- 
cies issued  by  the  Catholic  Mutual  Relief  So- 
ciety were  not  Issued  until  Mlarch  18,  1913. 
It  Is  true  that  appellant  swore  that  he  did 
tell  Mr.  Squires,  at  the  time  Squires  issued 
his  $2,500  policy,  that  he  had  this  other  insure 
anoe  of  $3,000  and  $S,000.  The  policy  Squires 
issued  was  Issued  and  dated  on  Mardi  1, 
1013.  The  said  two  policies  of  $3,000  and 
$5,000  Issued  by  said  relief  society  were  not 
issued  and  dated  until  19  days  later,  March 
19,  1913.    (8.  of  F.  p.  206.) 

niere  Is  nothing  else  necessary  to  be  dis- 
cussed as  to  appellant's  motion  for  rehear- 
ing. 

It  is  overruled. 

DAVIDSON,  J.,  not  present  at  consulta- 
tion. 

HABPBR,  J.  (concurring).  I  have  very 
thoughtfully  studied  this  record,  and  deem- 
ing the  letters  dated  August  17,  1914,  and 
January  15,  1916,  inadmissible,  I  have  been 
at  some  difficulty  In  arriving  at  a  conclusion 
in  the  premises,  mie  court,  in  his  quallflca- 
tJon  to  the  bills,  says  the  only  objections 
offered  were  made  when  the  district  attorney 
was  cross-examining  appellant  In  regard  to 
these  two  and  the  other  letters  in  evidence; 
that  subsequently  counsel  for  appellant  offer- 
ed, at  least,  the  letters  bearing  on  the  ex- 
penditures, and  after  this  the  district  attor- 
ney read  all  tlie  letters,  Including  the  above 
two,  and  no  objection  was  made  at  that  time 
by  appellant  to  the  introduction  of  these  two 
letters.  If  the  bills  showed  that  an  objection 
was  then  made,  we  might  feel  Inclined  to 
sustain  appellant's  contention ;  but  the  court 
says  none  was  then  made,  and,  as  appellant 
accepted  the  bills  as  thus  qualified,  we  must 
80  conclude,  and  under  such  circumstances 
the  objection  made  at  the  time  of  cross-ex- 
amination could  not  be  made  to  relate  to  the 
time  when  later  they  were  read  to  the  Jury 
without  objection. 

Anotker  matter  to  which  the  writer  has 
not  heretofore)  and  cannot  now,  give  his  full 
concurrence  Is  that  If  the  letters  were  inad- 
missible as  appellant  received  the  lowest  pun- 
idmient,  their  introduction  over  objection 
wonld  not  be  ground  for  reversal.  The  let- 
ters tbemselrea  oould  not  and  would  not  have 


any  tendency  to  show  that  appellant  homed 
the  house,  but  the  language  in  the  letters 
might  prejudice  a  Protestant  Juiy  against  ap- 
pellant, and,  if  80,  they  would  give  but  little 
credence  to  his  testimony,  and  upon  his  tes- 
timony he  relied  to  create  at  least  a  doubt 
in  the  minds  of  the  Jury  as  to  his  gnllt 
However,  the  writer's  views  have  not  here- 
tofore prevailed,  and  he  believes  In  one  rule 
of  law  for  all.  In  the  case  of  Miller  v.  State^ 
from  Travis  county,  decided  last  week,  the 
court  in  the  <9)lnion  admitted  the  testimony 
in  that  case  was  improperly  admitted,  and 
that  it  was  prejudicial,  but.  Inasmuch  as  the 
Jury  assessed  the  lowest  penalty,  they  would 
not  disturb  the  verdict  The  writer  dissented 
most  vigorously,  but  if  that  is  to  be  the  rule 
of  decision  in  this  court,  if  the  objection  had 
beien  urged  when  the  letters  were  offered  in 
evidence  (which  the  court  says  was  not  done), 
the  error  would  not  be  reversible,  as  appel- 
lant received  the  minimum  punishment.  See 
Miller  V.  State,  recently  decided,  and  author- 
ities cited.  Under  the  rule  tn  that  case,  this 
case  should  also  be  affirmed,  considering  the 
bills  as  ample  to  present  the  question. 

DAVIDSON,  J.  (dissenting.  The  state  re- 
lied, first,  upon  the  fact  that  Mrs.  Flaunlgan 
recognized,  or  thought  she  did,  appellant  In 
the  town  of  Henrietta  <»i  the  evening  prior 
to  the  burning  of  the  house  at  night.  This 
recognition  was  not  by  his  face,  but  by  his 
general  manner  and  dress,  he  being  some 
distance  from  her  walking  along  the  street 
The  first  time  she  recognized  him  was  In  the 
early  evening,  and  the  second  time  late  in  the 
evening.  No  other  witness  was  produced  who 
saw  defendant  or  was  aware  of  his  presence 
in  Henrietta,  the  town  in  which  the  house 
was  burned.  Her  testimony  was  sought  to  be 
reinforced  by  circumstances  growing  out  of 
railroad  tickets  which  were  used,  or  supposed 
to  have  been,  by  appellant,  covering  some 
days  before  and  Just  after  the  alleged  burn- 
ing.' It  is  unnecessary  for  what  I  have  to 
say  to  enter  into  a  statement  of  these  differ- 
ent transactions.  The  state  also  sought  to 
r^nfonie  Its  side  by  showing  appellant  had 
made  different  statements  as  to  his  where- 
abouts on  the  night  of  the  alleged  burning  of 
the  house.  There  are  explanations  offered  by 
him,  and  the  main  ticket  used  by  the  state, 
known  as  No.  42,  in  such  a  way  that  it 
amounted  to  but  little.  If  anything,  as  evi- 
dence to  show  his  presence  in  Henrietta  on 
that  particular  nl^t.  The  changes  on  the 
ticket  rendered  it  fully  doubtful  on  the  part 
of  the  ctmductor,  who  testified  about  taking 
up  that  ticket,  as  to  whether  he  did  in  fact 
take  It  up  that  night  and  whether  appellant 
rode  on  his  train  that  particular  night.  The 
state's  theory  was  that,  If  he  rode  on  that 
particular  ticket,  he  oould  have  been  In  Hen- 
rietta on  the  morning  of  the  9th ;  the  house 
being  burned  on  the  night  of  the  9th.  Ap- 
pellant met  this  by  proving  a  complete  alibi 
by  various  and  sundry  witnesses  as  wdl  as 
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Ky  hla  own  testtnumy.  Vbbe»  -wltneasei,  for 
Instance,  locate  him  at  1%.  Wwtlt,  at  the  time 
of  the  alleged  burning,  fae  leaving  Ft  Worth 
about  the  bour  or  little  before  tbe  house  Was 
burned  at  Henrietta,  and  going  thence  to 
Bridgeport  In  Wise  county  on  that  night, 
reaching  there  about  10  o'clock.  His  presence 
at  that  place  at  that  time  wa»  proved  not 
only  by  himself  but  by  other  witnesses  who 
lived  In  Bridgeport  I  do  not  care  to  go  into 
tbe  details  of  the  evidence. 

While  appellant,  viho  is  a  Catholic  priest 
was  being  interrogated,  letters  were  intro- 
duced by  the  state  over  the  objection  of  ap- 
pellant. There  are  several  of  these  bills  of 
exception,  but  one  will  be  enough  to  Illustrate 
what  I  have  to  say  about  it,  known  as  bill  of 
exceptions  llo.  1.    It  recites: 

"Be  it  remembered  that  upon  the  trial  of  the 
above  styled  and  numbered  cause,  and  while 
the  state  of  Texas,  through  her  district  attoi^ 
ney,  was  offering  the  testimony  in  chief  upon 
the  trial  of  said  cause,  the  district  attorney  of- 
fered in  evidence  the  following  letter,  to  wit: 
'Henrietta,  Tex.,  August  17,  1M4.  Mr.  C.  W. 
Martin,  Omaha,  Neb.— Dear  Sir:  Inclosed  you 
will  find  a  check,  S25.00,  the  balance  due  on  the 
insurance  policy  of  our  school.  I  have  had  great 
difficulty  with  our  school  in  order  to  get  it  on  a 
nuining  basis,  and  hope  by  the  first  of  November 
to  be  able  to  have  a  good  little  school  for  our 
children.  I  have  a  great  obstacle  to  contend 
with,  or  we  few  Catholics  have  here,  as  we  are 
surrounded  by  Protestant  bigots  and  they  seem 
to  hate  a  Catholic  school,  and  have  done  all  in 
their  power  to  check  us.  However,  I  hope  with 
God's  grace  and  help  we  will  be  able  to  overcome 
this  prejudice.  Thanking  ^ou  for  the  favors  you 
have  extended  us,  and  with  best  wishes,  I  am 
Yours  in  X  D.  Rev.  Philip  J.  Kline.  Henrietta, 
Texas,  Box  278.'    (Ex.  No.  4fi.) 

"And  thereupon,  and  at  the  time  said  letter 
was  offered  in  evidence,  the  defendant's  counsel 
then  and  there  in  open  court  objected  to  the  in- 
troduction of  said  letter,  and  especi^ly  that 
part  which  reads  as  follows:  'I  have  a  great 
obstacle  to  contend  with,  or  we  few  Catholics 
have  here,  as  we  are  surrounded  by  Protestapt 
bigots  and  they  seem  to  hate  a  Catholic  school, 
and  have  done  all  in  their  power  to  check  us. 
First,  because  the  same  was  wholly  irrelevant, 
and  immaterial.  Second,  because  said  letter  did 
not  prove,  or  tend  to  prove,  any  issue  in  this 
case.  Third,  because  tbe  same  was  highly  prej- 
udicial to  the  rights  of  the  deftadant.  And  the 
court  overruled  eadi  and  all  of  said  objections, 
and  permitted  the  district  attorney  to  read  in 
evidence  and  in  the  presence  and  hearing  of 
the  jury  trying  this  said  cause,  said  letter.  "To 
whi(3i  action  and  ruling  of  the  court  in  overrul- 
ing said  objections  and  permitting  said  letter 
to  be  read  to  and  in  tbe  presence  and  beating 
of  tbe  jury  trying  this  said  cause,  the  defendant 
then  and  there  in  open  court  duly  and  legally 
excepted,  and  here  now  tenders  this  his  bill  of 
exceptions  No.  1,  and  asks  that  the  same  be 
approved,  signed,  and  ordered  filed  as  a  part  of 
the  record  herein." 

Tlila  bill  of  eieepOoDB  la  tbna  auaUfled  by 
the  court: . 

"I%e  objections  urged  in  this  bill  were  made 
at  the  time  the  district  attorney  was  reading 
said  letter  to  tbe  defendant  on  cross-examina- 
tion, while  said  defendant  was  testifying  In  his 
own  behalf,  and  before  said  letter  had  Been  of- 
fered in  evidence  by  the  state  Before  said  let- 
ters, including  this  one,  was  offered  in  evidence, 
the  following  proceedings  were  had,  while  the 
defendant  was  still  testifying  in  his  own  behalf 
on.  redirect  examination  by  Hen.  B.  £L  Taylor, 


'  attorney  for  defendant:  Mr.  TayUtr,  after  in- 
terrogating the  defendant  about  the  amoont  of 
improvements  he  had  placed  on  the  burned  build- 
ing, asked  the  following  questions:  Q.  State 
whether  or  not  yeu  now  say,  since  yon  have 
gone  over  and  read  these  letters,  about  what  yon 
would  say  was  the  amount  of  money,  in  the  ag- 
gregate, that  you  spent  on  this  building.  A.  I 
would  figure  between  |2,500  and  $3,000.  Mr. 
Taylor:  1  want  to  offer  in  evidence  tbe  lett«s 
you  read  here." 

Here  tba  convt  farther  stated: 

'^t  Is  claimed  by  counsel  for  defendant  that 
this  offer  was  made  for  tbe  purpose  of  showing 
his  expenditures  on  tbe  building  only;  and  I 
accept  bis  version  of  his  offer. 

"Said  letters,  indnding  the  one  here  in  ques- 
tion, were  thereupon  offered  in  evidence,  and 
read  to  the  jury  by  district  attorney. 

"This  qualification  appUes  also  to  all  the  oth- 
er letters  introduced." 

The  grounds  of  objections  urged  in  tbe  bill, 
as  will  be  seen  from  an  inspection  of  it,  and 
especially  to  that  part  of  it  which  reads  as 
follows,  "I  have  a  great  obstacle  to  contend 
with,  or  we  few  Catholics  have  here,  as  we 
are  surrounded  by  Protestant  bigots  and  they 
seem  to  hate  a  Catholic  school,  and  have  done 
all  in  their  power  to  check  us,"  are:  First, 
the  same  was  whoUy  irrelevant  and  immate- 
rial; second,  said  letter  did  not  prove  or 
tend  to  prove  any  issue  in  this  case ;  third, 
the  same  was  highly  prejudicial  to  the  rights 
of  the  defendant  I  liave  set  out  the  bill  ful- 
ly so  that  the  matters  can  be  seen  as  verified 
in  the  bill. 

The  bill  of  exceptions  was  disposed  of  in 
the  c^inion  mainly  upon  the  ground  that  it 
was  wholly  fnsufflcient  to  present  the  issue, 
and  that  it  did  not  sufBdently  state  tbe  mat- 
ters td  authorize  a  Consideration  of  the  biU. 
To  this  I  cannot  agree.    Usually  when  the 
grounds  of  objection  state  that  It  was  Irrel- 
evant and  Immaterial,  it  may  be  considered 
in  the  light  of  a  general  demurrer;  and.  If  in 
the  Ught  of  snch  objection  the  testimcmy  is 
admissible   for  any  purpose,   the   objection 
might  not  be  sufficient    But  If  tbe  eridenoe 
was  not  admissible  for  any  purpose  on  the 
trial,  then  the  general  demurrer  is  suffidoit 
It  is  useless  to  cite  authorities,  I  think,  upon 
this  proposition;    but  I  will  cite  Bnndi's 
Orlm.  Law,  fg  45,  46,  and  49.    On  the  second 
proposition,  that  it  did  not  prove  or  tend  to 
prove  any  issue  in  the  case,  it  will  only  be 
considered  in  tbe  Ught  of  the  biU  itself.    If 
this  objection  is  well  taken  to  the  matters 
set  forth  in  the  biU  itself,  it  would  be  suffi- 
cient    Whatever  may  be  contained  in  tbe 
bill,  if  'npon  an  iBspectida  of  it  it  does  not 
prove  or  tend  to  prove  any  issuable  fad; 
then  such  objection  Is  sufficient    Taking  the 
bill  as  It  la  presented,  I  do  not  understand 
how  the  fact  that  this  letter  contained  th« 
expressions  referred  to,  that  he  was  mt- 
rounded  by  Protestant  bigots,  or  tbe  Gkitbo- 
lies  of  the  town  were  surrounded  by  Protes- 
tant bigots,  could  possibly  prove  any  issne  hi 
a  case  at  burning  a  house  for  tbe  insuranos 
on  it  so  far  as  aiqiellant  Is  omoemed.    I  be- 
liev«  thia  exception  la  good  under  the  state- 
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ments  of  the  blU  itseU.  As  to  Oe  third 
groand,  it  vlll  not  be  qneetloned  the  letter 
was  of  a  very  prejudicial  nature.  As  a  gen- 
eral proposition,  a  bill  shoald  be  snfBdently 
full  and  certain  in  its  statements  so  that  in 
and  of  itself  it  ^U  disclose  what  is  neces- 
sary to  8b»w  the  supposed  error.  Mr.  Brandi 
collates  nmuerons  authorities  in  section  45  of 
his  Orimlnal  Law  supporting  this  proposi- 
tion. In  section  46  of  his  CMminal  Law,  he 
ooodenses  the  law  forcefnlly  that  bills  of  ex- 
ception to  testimony  will  not  be  held  defec- 
tive for  failure  to  state  what  objection  was 
made,  if  the  testimony  is  obviously  hurtful 
and  inadmissible  for  any  purpose,  citing  Bell 
V.  State,  2  Tex.  App.  220,  28  Am.  Bep.  429; 
Ouajardo  v.  State,  24  Tex.  Cr.  App.  605,  7 
S.  W.  331;  Brown  v.  State,  67  Tex.  Cr.  E. 
260,  122  8.  W.  666;  O^son  V.  State,  14  Tex. 
App.  391.  Ofojectloii  to  evidmce  admitted, 
that  it  was  immaterial  and  irrelevant.  Is  too 
general  to  be  considered  unless  obviously  the 
evidence  would  not  be  admissible  for  any  pur- 
pose. He  cites  a  great  numbn  of  cases,  comr 
mendng  with  McUrath  v.  State,  35  Tex.  Or. 
R.  422,  34  S.  W.  127,  041,  down  to  and  includ- 
ing Lamb  y.  State,  66  Tex.  Cr.  B.  825,  116  S. 
W.  688. 

Sometimes  a  statement  of  facto  will  be 
looked  to  in  aid  of  a  bill  of  exceptions,  but 
that  phase  of  it  is  not  here  discussed.  Some 
cases  deal  with  the  question  as  to  whether 
or  not  the  bills  are  sufficient,  and  In  this  con- 
nection authorize  a  reference  to  the  state- 
ment of  facte  to  explain,  verify,  or  make 
plain  the  difference  between  the  bill  of  ex- 
ceptions as  given  by  the  court  and  that  tak- 
en by  bystanders.  This  bill  was  not  taken 
by  bystanders,  but  was  given  by  the  court 
and  quallfled  as  above  stated.  The  court  cer- 
tlfled  the  statement  that  the  defendant  of- 
fered certain  letters  which  speak  of  the 
amount  of  improvemente  put  upon  the  prop- 
er^ by  appellant  This  letter  had  netUng 
to  do  with  that  matter  and  In  no  way  refer- 
red to  expenses,  as  do  some  of  the  letters 
mentioned  in  bills  of  exception.  But  it  will 
be  noted  that  appellant  did  not  read  any  of 
thB  letters  to  tie  Jury;  he  simply  offered 
them  as  stated.  If  the  bill  of  exceptions  had 
shown  they  were  offered,  but  failed  to  show 
they  were  read  in  evidence  before  the  Jury, 
the  bill  of  exceptions  would  not  have  been 
sufficient  to  show  that  they  were  introduced. 
The  authorities  are  clear  ppon  that  proposi- 
tion, at  least  since  Burke  v.  State,  26  Tex. 
App.  172,  7  S.  W.  873.  The  court  in  his  qual- 
ification says  defendant  offered  no  letters  but 
those  which  referred  to  the  amount  of  im- 
provements placed  upon  the  property  by  ap- 
pellant. These  appellant  did  not  introduce 
In  evidence.  This  letter  does  not  refer  to 
those  and  had  nothing  to  do  with  them.  The 
Judge  certified  that  fact  That  this  testi- 
mony was  damaging  and  hurtful  would  hard- 
ly be  a  question  or  subject  of  debate.  It  was 
not  withdrawn  from  the  jury ;   therefore  no 


question  is  presented  from  that  standpoint 
vel  Don:  The  writer  has  heretofore  stated, 
and  now  states,  that  he  has  not  been  in  har- 
mony with  his  Associates  upon  the  question 
of  expllcltness  in  bills  of  exception.  His 
view  is,  and  has  been,  if  a  bill  is  suffldent  to 
present  the  supposed  error  so  the  court  may 
understand  the  preposition  asserted  in  it  and 
can  pass  upon  it,  that  the  bill  is  sufficient 
and  that  it  Is  not  necessary  to  repeat  all  the 
evidence  which  explains  in  detail  the  partic- 
ular point  It  is  the  opinion  of  the  writer 
that  this  bill  of  exceptions  is  amply  sufficient 
and  full  to  show  and  manifest  tJ^at  the  testi- 
mony introduced  in  the  letter  which  is  set 
out  was  not  authorized.  It  had  no  applica- 
tion whatever  to  any  improvemente  made  by 
appellant  upon  the  property,  but  was  merely 
intended  to  get  before  the  Jnry,  and  did  get 
before  them  the  prejudicial  matter,  that  be 
was  surrounded  by  what  he  termed  "Protes- 
tant blgote,"  or  the  few  Catholics  who  were 
there  were  so  surrounded.  That  this  could 
find  no  place  in  the  trial  of  this  case  ought 
not  to  be  debatable. 

I  want  to  say  further  that,  whatever  may 
have  been  the  old  rule  with  reference  to  the 
expllcltness  of  a  bill  of  exceptions,  before  the 
Legislature  enacted  what  is  known  as  the 
stenographer's  law,  ought  not  now  to  obtain. 
Prior  to  that  time,  the  lawyers  of  the  case 
made  up  the  statement  of  facts  from  mem- 
ory witjiout  stenographic  aid.  The  legisla- 
ture has  provided  that  a  stenographer  shall 
be  employed  and  sworn  as  an  officer  of  the 
court,  that  he  shall  be  fuUy  qualified,  and 
that  he  shall  take  down  everything  that  oc- 
curs during  the  trial  and  make  a  transcript 
0f  the  matters  occorrlng  on  the  trlaL  In  this 
case  th«  stenogEspber  did  so.  He  certifies  at 
the  end  of  the  transcript  that  this  was  a  cor- 
rect statement  ef  facte  and  matters  occurring 
on  the  trial.  The  Judge  so  certifies,  and  the 
attorneys  on  both  sides  so  agree.  The  writ- 
er wishes  to  emphasize  the  fact  where  now 
under  this  stenographer's  law  these  matters 
occur,  that  wherever  the  stenographic  report 
is  signed  and  approved  by  the  Judge  and  the 
attorneys  in  the  case,  and  verified  by  the 
stenographer,  Ite  contente  should  not  be  per- 
mitted to  be  contradicted  by  the  qualification 
to  a  bill  of  exceptions.  If  the  bill  of  excep- 
tions is  not  sufficient  it  may  be  that  it  would 
be  proper  to  qualify  the  bill  so  as  to  make 
the  matt«:  plain,  but  that  quallflcatirat,  what- 
ever it  may  be,  must  be  in  accordance  with 
the  stenographic  report  of  the  trial  made  by 
the  sworn  officer,  and  especially  so  when  tltat 
record  is  approved  by  the  conrt  and  the  at- 
torneys on  both  sides.  So  from  any  vlew- 
pc^t,  the  writer  Is  of  the  opinion  that  this 
bill  is  amply  sufficient  to  manifest  error,  and 
the  objections  are  sufficient  So  far  as  this 
bill  is  concerned,  we  need  go  no  further  than 
the  face  of  the  bill  itself.  It  is  not  neces- 
sary to  go  to  the  stenographic  report  to  as- 
certain this  fact 
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In  this  connection,  I  desire  to  aay  further 
that  two  propositlcms  ought  not  to  be  oontro- 
verted,  or  at  least  aeem  to  be  well-settled: 
That  where  the  errors  complained  of  con- 
duce to  bring  about  an  erroneons  conviction, 
or  concede  the  guilt  of  the  party,  that  it 
brought  an  enhanced  punishment,  It  is  re- 
verslbla  In  the  attitude  of  this  testimony 
and  the  more  than  serious  doubt  as  to  wheth- 
er the  defendant  was  In  town  at  the  time  of 
the  burning,  but  that  he  was  in  Ft.  Worth, 
or  en  route  to  Bridgeport,  this  character  of 
testimony  contained  in  this  and  some  of  the 
other  letters  la  of  sufficient  importance  to 
turn  the  Jury  against  appellant  It  was  not 
withdrawn,  but  remained  with  and  was  con- 
sidered by  the  Jury.  In  this  connection,  one 
other  fact  I  desire  to  state.  This  house  was 
burned  on  the  night  of  the  8th,  about  dusk 
or  dark,  which  was  Friday.  On  the  previous 
Tuesday  the  same  house  was  set  on  fire  by 
somebody.  This  was  a  OathoUc  scboolfaonse 
in  Henrietta.  It  was  proved  beyond  ques- 
tion, if  not  a  conceded  fact,  that  appellant 
was  not  in  Henrietta  on  Tuesday  night  when 
the  house  was  first  sought  to  be  burned,  but 
was  in  Wichita  Falls.  It  was  a  serious  ques- 
tion,  met  by  evidence  both  ways,  that  he  did 
not  return  to  Henrietta  until  after  the  sec- 
ond burning,  and  therefore  could  not  have 
been  guilty  of  the  second  burning.  Some  one 
else  set  the  house  on  fire  the  first  time.  It 
was  not  defendant  Tills  character  of  testi- 
mony set  forth  in  this  letter  may  have  in- 
duced the  Jury  to  find  appellant  guilty.  We 
cannot  tell,  in  cases  of  this  character,  Just 
what  may  or  may  not  influence  a  Jury.  From 
any  viewiwint,  tills  testimony  was  clearly  in- 
admissible, and  the  writer  believes  that  the 
bill  of  exceptions  is  ample  under  the  authori- 
ties, and  especially  under  th«  present  law,  to 
manifest  orror  without  reference  to  the  state- 
ment of  facts.  If  we  were  permitted  to  go  to 
the  statement  of  facts,  it  would  not  show  the 
defendant  even  offered  any  of  these  letters  in 
evidence,  but  the  state  did,  and  it  is  shown 
by  the  bill  of  exceptions  it  was  introduced  by 
the  state  as  original  evidence.  The  Mil  of 
exceptions  shows  the  state  of  Texas  was  of- 
fering this  testimony  in  chief  on  the  trial  of 
the  case  and  this  letter  was  read  as  evidence. 

It  is  unnecessary  to  discuss  the  other  let- 
ters, in  view  of  what  has  been  stated.  They 
are  signed  by  the  Judge  and  qualified  In  the 
same  manner  as  was  the  bill  already  dis- 
cussed. 

I  cannot  agree  altogether  with  the  state- 
ment made  as  to  some  of  the  evidence  intro- 
duced. As  I  understand  the  original  opin- 
ion, it  indicates  that  the  evidence  shows  that 
the  property  at  the  time  of  the  alleged  burn- 
ing was  only  worth  $2,500.  I  think  this  was 
an  inadvertence.  I  think  the  testimony  wUl 
show  conclusively  that  at  the  time  appellant 
bought  it  It  was  worth  $2,500,  and  the  wit- 
ness does  not  state  what  It  was  worth  at  the 


time  appellant  offered  to  sell  faim  the  prop- 
erty, but  stated  that  quite  a  lot  of  improve- 
ments had  been  made  on  the  building  after 
purchase  in  order  to  make  it  suitable  for  a 
school  building,  and  appellant  offered  a 
state's  witness  the  property  at  the  time  for 
$6,000  or  $6,000;  awellant  stating,  also,  at 
the  time  he  was  wiUing  to  make  some  sacri- 
fice on  it  This  was  a  i^sician  who  was 
eq;>eaking  of  buying  it  for  some  purpose  con- 
nected with  his  practice,  but  the  trade  was 
not  consummated. 

At  the  time  the  insurance  was  granted 
through  the  county  insurance  agent,  Mr. 
Squires,  Squires  testified  that  appellant  did 
not  Inform  him  that  he  had  taken  out  insur- 
ance in  another  company.  Apiiellant  says  he 
did  so  inform  him,  and  told  him  the  name  of 
the  company  and  incidental  matters,  and  this 
in  the  presence  of  Mr.  Wantland.  So  it  was 
not  a  conceded  ftict  but  a  decidedly  contested 
issue,  as  to  whether  appellant  did  or  did  not 
make  the  statement  to  Squires  at  the  time  he 
took  out  the  Insurance  in  the  company  rep- 
resented  by  Mr.  Squires.  Wantland  was  not 
introduced  as  a  witness.  Therefore  we  have 
got  the  issue  between  the  testimony  of 
Squires  and  that  of  appellant  as  to  this  mat- 
ter. I  do  not  care  to  pursue  this  matter  fur- 
ther. I  am  of  the  opinion  upon  a  review  of 
the  case  and  reading  of  the  record,  bills  of 
exception,  and  statement  of  tacts,  that  these 
matters  were  of  such  an  erroneous  nature  as 
requires  a  reversal  of  the  Judgment  and 
awarding  appellant  another  hearing  before  a 
jury.  To  this  end,  I  believe  the  affirmance 
should  not  have  occurred,  the  rehearing  ought 
to  be  granted,  and  the  Judgment  reversed. 


BOOERS  V.  STATE.     (No.  4030.) 
(Court  of  Criminal  Appeals  of  Texas.    April  5, 

CaiMiNAi   Law    «=»1000(1)— AppeaI/— Statb- 
MKNT  OF  Facts— Bnxa  of  XlxcKFTioir— Ne- 

CBSSIIT. 

In  the  absence  of  statement  of  facts  and 
bills  of  exception,  nothing  is  presented  for  re- 
view. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law.  Cent.  Dig.  {  2806;  Dec  Ddg.  «=»1090(1).] 

Appeal    from   District   Court    McLennan 
Ck>unty ;   Blchard  I.  Munroe,  Judge- 
Harry  Rogers  was  convicted  of  forgery, 
and  he  appeals    Judgment  affirmed. 

0.  C.  McDonald,  Asst  Atty.  Qen.,  for  the 
State. 


PRENDEROAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  of  forgery,  with  no  state- 
ment of  facts  nor  bills  of  exertions,  in  the 
absence  of  which,  nothing  is  raised  which  can 
be  reviewed. 

The  Judgment  is  therefore  affirmed. 


9=>For  otbar  cuei  ue  same  tople  and  KBT-NVUBBK  to  all  Ktr-NWiibenM  01g«iU  and  Induei 
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IfUBBELL  T.  STATB.     (No.  8844.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  1, 

1015.     On  Motion  for  Rehearing, 

April  19,  1916.) 

L  GRiinNAi.  Law  «=»1128(1)— AppkaI/— Rkc- 
OBD— Mattbbs  OccujckinO'  After  Tkbh. 
A   record   in   criminal   proceedings   cannot 

be  varied  or  qualified  by  matters  occurring  after 

the  adjournment  of  court. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  i  2961;   Dec  Dig.  «=»1128{1).] 

2.  Cbihinai,  Law  «=a598(3)— Continuancb— 
DiuoER(»;. 

Where  accused,  instead  of  sending  inter- 
rogatories to  an  officer  authorized  to  take  depo- 
sitioiis,  mailed  them  to  the  postmaster  of  the 
town  where  witness  resided,  with  the  request 
that  the  postmaster  deliver  them  to  an  officer 
authorized  to  take  depositionB,  and  sent  no 
money  to  pay  for  taking  the  depositions,  he  did 
not  use  diligence  to  secure  the  testimony,  and 
be  is  not  entitled  to  a  continuance  to  obtain  it. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1336;  Dec.  Dig.  «=>596(3).] 

3.  Skdtjctiow  ^=»34— Criminal  Liability  — 

ElXUXVTB  or  OlTKRSE. 

To  constitute  the  offense  of  seduction.  It 
if  not  necessary  that  prosecutrix  must  have 
yielded  solely  in  reliance  on  the  promise  of  mar- 
riage, and  not  partly  through  love  for  the  ac- 
cnsed. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  ($  5&-60:   Dec  Dig.  <S=>34.] 

4.  Cbuhnai,  Law  <8=9780(1)  >-  Trial  —  In- 
sTRijcnoNS— Rkasonablb  Dottbt. 

An  Instmction  held  to  clearly  apply  the 
rule  of  reasonable  doubt  in  favor  of  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  H  1846-1849,  1904,  1905,  1960, 
1967;  Dec  Dig.  «=»789(1).] 

Appeal  from  District  Ourt,  Coryell  Coun- 
ty;   3.  U.  Arnold,  Judge. 

Baity  Murrell  was  convicted  of  seduction, 
and  appeals.    Affirmed. 

Meata  &  Watkins,  of  Gatesrllle,  and  Wil- 
ilams  &  Williams,  of  Waco,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  6en.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  at 
seduction,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

[1]  Tbe  first  contention  of  appellant  la 
that  the  court  erred  In  overruling  his  motion 
for  a  continuance.  In  this  motion  be  states 
he  expects  to  prove  by  Sherman  Hale  that 
on  one  occasion  be  slept  with  the  prose- 
cutrix. Miss  Mary  Hale,  and  during  said 
night  had  sexual  intercourse  with  Miss  Hale, 
and  had  had  Intercourse  with  her  on  various 
occasions  prior  to  the  time  of  the  alleged 
seduction.  The  materiality  of  such  testi- 
mony in  this  character  of  case  cannot  and 
will  not  be  questioned.  OCbe  court,  in  ap- 
proving the  bill,  attaches  the  affidavit  of 
Sherman  Hale  to  his  qualification  of  the 
Mil,  In  which  Sherman  Hale  swears  that  ap- 
pellant could  not  make  such  proof  by  him; 
that  be  never  at  any  time  slept  with  Miss 
Mary  Hale,  and  had  never  at  any  time  had 
sexual  Intercourse  with  her;    but  be  says. 


on  the  other  hand,  not  only  that  such  proof 
could  not  be  made  by  him,  but  that  Miss 
Mary  Hale's  reputation  for  virtue  and  chas- 
tity is  good.  This  affidavit  was  made  after 
the  adjournment  of  court  for  the  term,  and 
appellant's  Insistence  that  we  cannot  con- 
sider same  is  correct  Such  an  affidavit 
would  have  been  admissible  when  the  hear- 
ing on  the  motion  for  a  new  trial  was  had, 
but  a  record  cannot  be  varied  nor  qualified 
by  matters  occurring  after  the  adjournment 
of  court 

[2]  So  the  only  question  is:  Did  appel- 
lant nak  diligence  in  an  effort  to  secure  the 
attendance  of  the  witness?  If  he  did,  he 
would  be  entitled  to  a  reversal  of  the  case. 
If  not,  the  court  committed  no  error  In  over- 
ruling the  motion  for  a  continuance  and  re- 
fusing to  grant  a  new  trial  on  that  ground. 
Sherman  Hale  had  lived  in  Coryell  county 
a  number  of  years,  but  moved  from  that 
county  to  Oklahoma  in  November,  1914.  A 
complaint  was  filed  against  appellant  in  May, 
1916,  charging  him  with  having  seduced  Miss 
Hale  in  December,  1914.  He  was  bound 
over  to  the  grand  jury,  and  when  that  body 
met  ha  was  indicted,  and  his  cause  set  for 
trial  (m  the  26tb  day  of  July,  1916.  Appel- 
lant, prior  to  that  time,  and  after  indict- 
ment, had  a  subpoena  issued  to  Coryell  coun- 
ty for  Sherman  Hale.  The  least  diligence 
on  his  part  would  have  ascertained  that 
Sherman  Hale  had  left  Coryell  county  for 
Poteau,  Okl.,  some  six  months  prior  to  that 
time.  However,  when  the  case  was  called 
on  the  26tb  of  July,  on  motion  of  appellant 
the  case  was  postponed  for  one  week-  to  give 
appellant  an  opportunity  to  take  the  deposi- 
tions of  the  witness.  He  propounded  inter- 
rogatories, time  was  waived  by  the  district 
attorney,  and  he  agreed  that  the  depositions 
might  be  taken  in  answer  to  the  original  in- 
terrogatories by  any  officer  authorized  to 
take  depositions.  Appellant,  instead  of  send- 
ing the  interrogatories  to  an  officer  author- 
ized to  take  depositions,  mailed  them  to  the 
postmaster  at  Poteau,  Okl.,  with  the  request 
that  the  postmaster  deliver  them  to  an  of- 
ficer authorized  to  take  depositions.  No  an- 
swers to  the  depositions  were  received,  and 
It  is  not  shown  they  were  ever  delivered  to 
an  officer  authorized  to  take  depositions.  The 
postmaster  was  under  no  obligations  to  bunt 
up  such  an  officer,  and  appellant  admits  he 
sent  no  money  to  pay  for  taking  such  depo- 
sltiona 

Was  this  diligence?  There  is  no  showing 
made  that  an  officer  authorized  by  law  to 
take  such  depositions  lived  in  Poteau,  Okl., 
and  as  only  a  Judge  of  the  Supreme  Court 
of  that  state,  or  a  commissioner  of  deeds 
for  this  state  who  resides  in  Oklahoma,  could 
take  such  depositions  (Poteau  not  being  the 
capital  of  that  state),  it  Is  hardly  probable 
such  an  officer  lived  in  Poteau,  and,  if  not, 
could  appellant  reasonably  expect  the  post- 


4=9For  otbar  cases  see  same  topie  and  KBY-NUUBER  in  all  K«7-Nambered  Digests  and  Indexes 
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mast^  of  Poteaa  to  look  up  sndi  aa  officer 
and  tnra  over  the  deposltionB  to  him,  when 
no  money  was  sent  with  which  to  pay  for 
taking  the  depositions,  or  to  pay  the  ez- 
penws  of  the  postmaster.  In  Adams  ▼.  State, 
19  Tes.  App.  260,  It  Is  held  by  this  court 
that,  notwithstanding  the  waiver  of  the  dis- 
trict attorney,  the  affidavit  required  by  law 
In  taking  such  depositions  must  be  filed,  or 
the  appellant  will  be  lacking  in  diligence. 
This  question  is  also  discussed  in  Swofford 
V.  State,  3  Tex.  App.  82,  and  holds  appellant 
lacking  In  diligence  tor  not  placing  the  dep- 
ositions in  the  hands  of  an  officer  author- 
ized to  take  the  depositions.  All  the  deci- 
sions of  this  court  hold  that  it  is  not  only  the 
duty  of  appellant  to  sue  out  the  process,  but 
It  is  his  duty  to  place,  it  In  the  hands  of  an 
officer  who  is  authorized  to  execute  the  pro- 
cess. Dove  V.  State,  36  Tex  Cr.  B.  107,  35 
S.  W.  648,  and  cases  dted  in  section  601, 
page  39S,  White's  Ann.  Code  Cr.  Proc.  As 
the  application  does  not  show  that  the  depo- 
sitions had  been  placed,  or  that  the  post- 
master ever  would  place  them,  in  the  hands 
of  an  officer  authorized  to  take  the  deposi- 
tions of  the  witness,  the  court  did  not  err 
in  overruling  the  application  for  a  c<xitinu- 
ance. 

Again,  if  we  consider  the  evidence  heard 
on  the  trial  of  the  case,  which  in  ruling  on 
the  motion  for  a  new  trial  the  court  had  a 
right  to  consider,  this  evidence  would  show 
that  Sherman  Hale  had  a  very  limited  ac- 
quaintance with  Mlas  Mary  Hale,  and  com- 
paratively no  association,  and  under  such 
circumstances  it  would  be  remarkable  if  the 
facts  stated  in  the  application  were  true,  un- 
less she  was  a  prostitute,  and  this  the  tes- 
timony most  emphatically  negatives,  for  the 
record  discloses  that  her  reputation  for  vir- 
tue and  chastity  was  good  In  the  community 
where  she  lived  prior  to  the  date  of  this  al- 
leged seduction.  And  under  such  circum- 
stances we  cannot  say  the  court  would  err 
in  holding  that  the  witness  would  not  prob- 
ably so  testify  If  his  depositions  had  been 
secured.  Carver  v.  State,  36  Tex.  Cr.  H.  552, 
38  S.  W.  183,  and  subdivision  2  of  section 
643,  White's  Ann.  Code  of  Criminal  Pro- 
cedure. 

[3]  The  prosecntrix,  Mary  Hale,  testified 
on  the  trial,  in  answer  to  questions: 

"Q.  What  caused  you  to  yield  to  him?  A. 
Because  I  loved  him,  I  reckon.  Q.  What  did 
you  say?  A.  Because  I  thought  he  loved  me 
and  would  be  true  to  me.  Q.  What,  if  any- 
thing, did  the  fact  you  were  going  to  be  mar- 
ried five  days  after  that — state  what  effect  did 
that  have  on  you  in  allowing  him  to  have  inteiv 
course  with  you?  A.  I  thought  he  would  be 
true  to  me.  Q.  Would  you  have  yielded  to  him, 
but  for  the  fact  of  his  promise  to  marry  yon 
five  days  after  that?    A.  No,  or." 

Appellant  insists  that  the  court  should  have 
Instructed  the  Jury,  under  this  testimony, 
that  if  the  prosecntrix  yielded  her  person  to 
appellant  partly  throuph  love  for  ap"pllnT>t 
he  was  entitled  to  be  acquitted.   He  contends 


that  she  must  have  yielded  solely  In  reli- 
ance on  the  promise  of  marriage,  and  If.  her 
love  for  appellant  was  any  part  of  her  rea- 
sons for  yielding  it  would  not  be  seduction 
under  our  statute.  We  have  frequently  held 
that.  If  the  act  of  Intercourse  took  place  in 
exchange  for  a  promiae  of  marriage,  wlthoat 
evidence  of  association,  love,  and  affection, 
it  would  be  but  a  matter  of  barter  and  sale. 
Seducticm  necessarily  implies  that  one  has 
won  the  affection  of  the  young  lady  and  ob- 
tained her  confidence.  TbRt  he  has  done  so 
would  not,  in  and  of  itself,  make  a  case  of 
seduction,  as  there  must  have  been  an  en- 
gagement to  marry  upon  which  she  had  a 
right  to  rely.  But  without  love  and  affection 
there  could  hardly  be  a  case  of  seduction. 
It  is  the  fact  that  one  has  won  the  love  and 
confidence  of  a  young  lady,  and  by  reason  of 
such  facts  under  a  pnmlse  of  marriage,  be 
brings  about  her  undoing,  that  renders  him 
criminally  liable.  The  court.  In  approving 
the  bill,  says: 

"The  proposition  asserted  by  appellant  is  that. 
If  prosecutrix  yielded  her  virtue  to  appellant 
partly  because  she  loved  him  and  partly  because 
he  promised  to  marry  her,  appellant  would  not 
be  guilty  of  seduction.  If  this  is  the  law,  then 
it  would  be  hard  to  imagine  how  a  case  of  se- 
duction would  arise.  As  I  understand  the  law 
of  seduction,  it  was  intended  to  punish  a  man 
who  would  first  win  the  love  and  confidence  of 
a  girl,  and  then  by  promise  of  marriage  indnce 
her  to  have  intercourse  with  him,  and  then  fail 
or  refuse  to  carry  out  his  promise  of  marriage. 
Necessarily,  the  first  step  in  the  offense  is  to 
vrin  tlie  love  of  the  injured  female,  because  it  !a 
her  love  for  the  man  who  promises  to  many 
her  that  gives  her  faith  in  such  a  promise  and 
causes  her  to  rely  npon  it,  and  inspires  confi- 
dence in  the  maker  of  such  prondae-and  belitf 
tLat  he  will  carry  it  out." 

The  court  has  a  correct  conception  of  the 
law,  and  he  did  not  err  In  refostng  to  charge 
the  Jury  as  requested. 

[4]  The  next  contention  of  appellant,  as 
made  by  appellant  In  this  court,  is  that  the 
court  erred  in  failing  to  apply  the  reasonable 
doubt  to  that  paragraph  of  the  charge  of  the 
court  wherein  his  affirmative  defense  was 
presented.  The  record  we  have  before  us  la 
not  clear  whether  or  not  the  court  had  or 
had  not  Instructed  the  Jury  to  give  the  ap- 
pellant the  benefit  of  a  reas(»iable  doubt  on 
this  Issue.  In  approving  the  bill  of  excep- 
tions the  court  Inserted  the  paragraph  on  this 
Issue  in  his  qualification  of  the  bill,  and  In 
It  the  reasonable  doubt  was  applied  to  that, 
as  well  as  all  other  Issues.  But,  as  appel- 
lant Insisted  this  did  not  comport  with  the 
true  facts,  the  court  required  the  clerk  to 
send  us  the  original  charge  of  the  court,  and 
in  it  we  find  the  court  thus  instructed  the 
Jury  on  that  issue: 

"If  you  should  find  from  the  evidence  that  one 
Boebuck  had  carnnl  intercourse  with  Hiss  Mary 
Hale  before  the  defendant  had  intereourse  with 
her,  if  he  did  do  so,  or  that  the  defendant  bad 
intercourse  with  her  without  a  promise  of  mar- 
riage l)efore  he  had  intercourse  with  her  under  a 
promise  of  marriage,  if  he  did,  or  if  you  have  • 
reatonaile  doubt  thereof,  then  in  that  event  you 
need  consider  the  case  no  further,  but  will  ac- 
quit the  defendant." 
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Tbis  dearly  and  sacdnctly  applied  the 
reasonable  doubt  to  that  iserte  and  we  can- 
not understand  why  appellant  makes  such 
contention,  when  the  record  discloses  that 
the  conrt  so  Inatmcted  at  his  request,  and 
amended  hla  charge  In  conformity  with  aih 
pdlant's  objection  thereto. 

The  only  other  contention  Is  that  the  evl- 
dence  Is  Insufficient  to  sustain  the  yerdlct 
Both  appellant  and  the  prosecutrix  testify 
to  acta  of  intercourse.  She  testifies  to  a 
promise  of  marriage.  This  he  denies.  Tbe 
proeecutrtz,  however.  Is  corroborated  on  this 
Issue  by  Mrs.  Maud  Pnrmenter  and  other  wlt- 


The  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

The  only  question  discussed  In  the  appUea- 
tton  for  a  rehearing  la  the  one  relating  to  the 
motion  for  a  continuance.  One  of  counsel 
tor  appellant  In  Us  argument  states: 

"We  cannot  agree  with  the  conrt  that  there 
W88  any  duty  of  diligence  incumbent  on  the  de- 
fendant until  after  indictment." 

If  there  Is  any  expression  In  the  original 
opinion  Indicating  such  holding,  it  waR  not 
Intended.  His  duty  as  to  diligence  to  get  his 
witnesses  began  when  he  was  arrested  on  the 
Indictment.  Appellant  says  there  is  no  ques- 
tion as  to  dfiigence  up  to  July  26th.  To  this 
we  cannot  agree.  In  the  application  ft>r  a 
continuance  appellant  states: 

"Defendant  shows  that  he  has  learned  that 
the  witness  [Sherman  Hale]  moved  from  this 
county  to  Ouahema  in  September,  1914,  but 
jk«  Hd  not  know  hit  reMence  at  th«  Hiue  he  had 
a  tuhpcena  Uaued  to  thi$  county" 

U  appellant  knew  that  Hale  bad  left  Oor- 
yell  county  at  the  time  he  had  the  subpcena 
Issued  to  that  county,  even  If  he  did  not  know 
hla  exact  place  of  residence  In  Oklahoma, 
certainly  causing  a  subpoena  to  Issue  would 
not  be  diligence,  when  he  knew  he  had  left 
the  county  nine  months  prior  to  the  issuance 
of  the  subpoena,  and  gone  to  Oklahoma.  The 
case  would  stand  as  if  he  had  had  no  process 
Issued,  and  no  diligence  used  up  to  that  tlm& 
It  was  his  duty.  Instead  of  issuing  a  sub- 
poena, to  then  make  an  effort  to  secure  the 
d^Msitions  of  the  witness.  However,  the 
court  did  grant  him  a  postponement  of  the 
ease  from  July  26th  to  August  2d.  The  dis- 
trict attorney  that  day  waived  notice  and 
service  and  copy  of  the  interrogatories,  aiMl 
IM  8.W.-68 


agreed  that  commission  might  Issue  at  once, 
and  commission  did  Issue  on  that  day.  It 
then  became  the  duty  of  appellant  to  see  that 
the  Interrogatories  were  placed  In  the  hands 
of  an  officer  authorized  to  take  the  deposi- 
tions. 

Appellant  Insists  that  we  should  take  Judi- 
cal notice  of  the  difficulty  of  securing  an  of- 
ficer to  take  depositions  of  a  witness  in  a 
sister  state.  If  we  should  take  such  notice, 
then  appellant  must  also  be  construed  to  be 
in  possession  of  the  same  Infonnatlon,  and 
yet  be  made  no  effort  to  see  that  the  Inter- 
rogatories reached  the  hands  of  an  officer  au- 
thorized to  take  depositions.  He  had  seven 
days.  Poteau,  Okl.,  is  not  so  distant  but  that 
the  Interrogatories  could  have  been  taken  and 
returned  in  that  time  by  diligence;  at  least, 
the  duty  to  endeavor  to  do  so  was  Incumbent 
on  him,  and  If  be  failed,  after  using  due  dili- 
gence, there  would  be  merit  In  his  contention. 
When  this  court  was  first  organized  It  was 
held  In  Bule  v.  State,  1  Tex.  App.  455: 

"It  has  beoa  repeatedly  decided  by  this  and 
the  Supreme  Court  that  it  must  be  shown  what 
was  done  with  the  process  obtained  for  a  wit- 
ness;  that  it  should  be  made  to  appear  that 
it  was  placed  in  the  handi  of  the  proper  oMcer 
if  the  witness  resided  in  the  county,  and  If  he 
resided  out  of  the  county  then  that  it  was  for- 
warded, and  how  and  when,  to  the  proper  cffi- 
oer  there." 

Appellant  states  In  his  application  ~  that 
when  he  had  tibe  subpoena  Issued  to  Coryell 
county  he  knew  the  witness  had  moved  to 
Oklahoma.  This  was  July  16th.  For  10 
days,  or  until  July  26th,  when  the  case  was 
called  for  trial,  he  bad  made  no  effort  to  take 
the  depositions  of  the  witness.  On  this  day 
the  court  granted  a  postponement  until  Au- 
gust 2d,  that  he  might  take  the  witness*  dep- 
ositions. The  district  attorney  waived  notice 
and  time,  and  a  commission  was  Issued  on 
that  date,  and  the  showing  that  appellant 
makes  Is  that  he  mailed  the  depositions  to 
the  postmaster,  with  the  request  that  the 
postmaster  turn  the  depositions  over  to  an  of- 
ficer, sending  no  money  to  pay  for  taking  the 
depositions.  The  commission  never  reached 
the  hands  of  an  officer  authorized  to  take  the 
depositions.  See  Dove  v.  State,  36  Tex.  Cr. 
R.  105,  35  S.  W.  648,  and  a  long  list  of  au- 
thorities cited  in  subdivision  2,  i  600,  White's 
Ann.  Code  Cr.  Proc. 

The  motion  for  rehearing  Is  overruled. 
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WAIiIiAOB  T.  DAVIS,  Bank  Corn's. 

(No.  287.) 

(Sapreme  Oourt  of  Arkansas.    Mardi  20,  1918.) 

DXPOBITABUCB     «=38— InSOLVBNOT— DZSTBIBU- 

TioN—pREVEKEKCK— Public  Funds. 

Under  Kirby's  Dig.  i  ItfOO,  authorising 
ooUectors  of  taxes  to  deposit  public  funds  in  in- 
corporated banks,  but  making  tbem  and  their 
sureties  and  the  bank  and  its  stockholders  lia- 
ble for  such  funds  which  the  bank  shall  fail  to 
pay  on  demand,  which  has  been  construed  to 
authorize  a  general  deposit  of  such  funds  where- 
by the  bank  becomes  a  debtor  to  the  collector 
and  not  a  trustee,  the  collector  has  no  prefer- 
ence after  the  bank  becomes  insolvent  over  other 
creditors  for  the  amount  of  pubUc  funds  so 
deposited. 

[Kd.  Note.— For  other  cases,  see  Depositaries, 
Dec  Dig.  «=>&] 

Appeal  from  Cleburne  Chancery  Court; 
Geo.  T.  Uamphrles,  Chancellor. 

Suit  t>y  J.  B.  WaUace,  as  Collector  of  de- 
borne  County,  against  Jno.  M.  Davis,  Bank 
Commissioner,  to  recover  funds  deposited  by 
plaintiff  In  an  Insolvent  bank.  Decree  for  the 
plaintiff  as  a  general  and  not  a  preferred 
claim,  and  plaintiff  appeal&     Afflrmed. 

J.  M.  Brice,  of  De  Witt,  for  appeUant  W. 
I*  Thompson,  of  Heber  Springs,  for  appellee. 

HABT,  J.  AppeUant  Instituted  this  action 
In  the  chancery  court  against  appellee.  The 
complaint  alleges  substantially  the  following 
facts:  The  plaintiff,  J.  R.  Wallace,  was  duly 
elected  sheriff  and  ex  officio  collector  of  Cle- 
ourne  county,  Ark.  During  bis  term  of  of- 
fice be  collected  taxes  to  the  amount  of  $1,- 
387.65  and  deposited  the  same  in  the  Bank 
of  Ulgden,  an  Incorporated  bank  with  its 
place  of  business  in  Cleburne  county.  The 
officials  of  the  bank  at  the  time  they  receiv- 
ed the  deposit  knew  that  the  moneys  were 
public  funds  arising  from  the  collection  of 
taxes  and  that  they  were  deposited  by  the 
collector  as  such.  The  bank  became  Insolvent 
and  was  placed  in  the  bands  of  the  bank  com- 
missioner pursuant  to  our  statutea  The 
bank  commissioner  refused  to  pay  over  to 
the  plaintiff  said  public  funds.  The  county 
oourt  called  on  the  plaintiff  for  a  settlement, 
and  the  plaintiff  paid  into  the  treasury  out  of 
his  own  funds  said  sum  of  $1,387.65.  He  ask- 
ed for  judgment  against  the  defendants,  and 
that  his  claim  and  Judgment  be  declared  a 
preferred  claim  over  the  general  creditors 
of  the  Insolvent  bank,  and  that  he  should  be 
subrogated  to  the  rights  of  the  county.  The 
court  found  that  the  claim  of  plaintiff  for  the 
sum  of  $1,387.65  was  correct,  but  that  he  was 
not  entitled  to  preference  over  general  cred- 
itors out  of  the  assets  of  the  Insolvent  bank. 
Judgment  was  accordingly  rendered  in  f&vor 
of  the  plaintiff  for  the  amount  of  his  claim. 
It  was  allowed  as  a  general  claim,  and  the 
bank  commissioner  was  directed  and  ordered 
to  pay  the  claim  pro  rata  out  of  the  assets  of 
the  bank  in  his  hands.  The  plalntlfl  has  ap- 
pealed. 


Sectton  1990  of  Kirby's  Digest,  among  oth- 
er things,  provides  that  orilectors  of  taxes 
may  deposit  the  public  funds  in  their  cus- 
tody in  Incorporated  banks  for  safe-keeping ; 
and  that  the  said  officials  and  the  sureties  on 
their  official  bonds,  the  bank,  and  the  stock- 
holders of  the  bank  shall  be  liable  for  the 
funds  that  such  bank  on  demand  Shall  fail 
to  pay  to  the  person  entitled  to  receive  the 
same. 

It  is  conceded  that  the  plaintiff,  as  col- 
lector of  Cleburne  county,  deposited  the  pul>- 
Uc  funds  in  an  lnc(Hi>0Tated  bank  of  that 
county ;  that  the  bank  became  insolvent  and 
failed  to  pay  the  same  over  -to  him  on  de- 
mand. 

It  is  contended  by  counsel  for  the  plaintiff 
that  the  circumstances .  under  which  the  de- 
posit was  made  in  the  bank  by  plaintiff  were 
such  as  to  create  the  xtiation  of  trustee  and 
cestui  que  trust,  rather  tlian  that  of  det>tor 
and  creditor.  Cases  are  dted  by  counsel  in 
support  of  their  contmtion,  but  we  do  not 
deem  It  necessary  to  cite  them ;  for  we  liave 
already  decided  adversely  to  their  contention 
in  cases  which  we  shall  presently  cite.  I^e 
theory  upon  which  the  decisions  referred  to 
by  counsel  are  based  is  that  the  public  funds 
are  held  by  the  inscdvent  bank  charged  with 
a  trust,  and  on  that  account  the  county  is  en- 
titled to  a  preference  over  the  S&lras  of  gen- 
eral creditors  unless  the  Identity  of  the  de- 
posit has  been  destroyed  and  its  proceeds  can 
no  longer  be  traced. 

From  the  reasoning  of  these  cases.  It  fol- 
lows that,  where  public  funds  are  legally 
placed  in  a  bank  as  a  general  deposit,  the 
relation  of  debtor  and  creditor  exists,  and  the 
deposit  does  not  become  a  trust  fund,  and  in 
case  of  the  failure  of  tlie  bank  a  claim  for 
public  money  iias  no  preference  over  the 
claims  of  the  general  creditors  of  tlie  bank, 
but  stands  on  the  same  footing  with  them. 
In  the  case  of  Warren  v.  Nix,  97  Ark.  874, 
136  8.  W.  896,  we  htid  that,  under  section 
1990  of  Kirby's  Digest,  tax  collectors  are  au- 
thorized to  make  a  general  deposit  of  the 
public  funds  in  his  hands  in  an  incMporated 
bank.  fRie  writer  concurred  in  the  judgment 
in  that  case  because  he  believed  that  public 
funds  deposited  under  section  1990  did  not 
become  a  debt  of  the  bank,  but  that  they 
were  a  trust  fund,  and  on  the  bank  becom- 
ing insolvent  became  no  part  of  the  bank's 
estate.  From  the  opinl<xi  of  the  court,  how- 
ever, the  deposit  of  the  money  by  the  tax 
collector  created  the  relation  of  debtor  and 
creditor  and  the  d^>oslt  became  a  general 
one  and  did  not  become  a  trust  fund. 

The  tax  collector  in  the  Instant  case,  tmder 
the  statute,  was  authorised  to  make  a  gen- 
eral deposit  of  the  public  funds  In  Ids  hands 
in  the  bank,  and  the  funds  then  became  a 
part  of  the  estate  of  the  bank  to  be  distrib- 
uted to  its  creditors  according  to  law.  In  the 
case  of  Talley  v.  State,  180  S.  W.  830,  It  was 
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held  fhat  a  coanty  has  no  preferential  right 
to  the  assets  of  a  coanty  depository  bank  l^ 
reason  of  the  fact  that  its  fands  had  been 
deposited  there.  The  reason  given  Is  that 
no  preference  was  created  by  the  statute  au- 
thorizing the  deposit  and  that  there  was  no 
general  statute  giving  the  county  a  prefer- 
ence over  general  creditors.  It  Is  true  the 
conrt  In  that  decision  was  construing  a  de- 
pository statute,  but  the  reasoning  of  the 
court  applies  with  eqnal  force  to  the  con- 
«tmctlon  of  section  1990  of  Klrt^'s  Digest 
now  und^  cmislderatlon. 

It  follows  that  the  decision  of  the  chan- 
cdlor  r^iaslng  to  allow  the  claim  of  the  plain- 
tiff as  a  preferred  claim  was  correct,  and  the 
decree  will  be  affirmed. 


JOHNSON  V.  WAMACE.     (No.  268.) 
(Sapreme  Court  of  Arkansas.    March  20,  1916.) 

1.  DEPosrrARiES  «=»6— Public  Fuhd»— Bta»- 
-DTES— Refkal. 

Acts  1913,  No.  116,  p.  504,  providing  for 
the  selection  of  a  county  depository  in  a  certain 
conn^  and  requiring  the  eonnty  treasurer  to 
deposit  all  public  funds  coming  into  his  hands 
in  such  depository,  but  making  no  provision  with 
reference  to  deposits  by  the  collector  of  tax, 
did  not  repeal  Kirby's  Dig.  i  1990,  authorizing 
the  county  collector  to  deposit  public  funds  in 
any  incorporated  banlc  and  making  the  stock- 
holders of  die  bank  liable  for  the  amount  so  de- 
porited. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent.  Dig.  i  20;   Dec.  Dig.  «3»6.1 

2.  Banks  and  Banking  «=a47(2)— Liabiijty 
or  Stockholders — Statute— DEitANO. 

Under  Kirby's  Dig.  g  1990,  authorizing  the 
tax  collector  to  deposit  public  funds  in  any  in- 
corporated bank  and  making  the  stodtholders 
liable  for  any  funds  not  repaid  by  the  bank  on 
demand,  no  demand  on  an  insolvent  bank  for  the 
public  funds  deposited  tiierein  is  necessary  to  fli 
the  liability  of  the  stockholders,  since  such  de- 
mand could  serve  no  useful  purpose. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  66;   Dec.  Dig.  «=>47(2).] 

3.  SUBBOQATION     €=>21    —    TAX    COLLBMJTOB— 

LoBB  or  Deposit — Paykent— Effect. 

A  collector  of  taxes  who  had  paid  the 
amount  deposited  by  him  in  an  insolvent  bank 
as  required  by  the  county  court  is  entitled  to 
subrogation  to  the  county's  rights  against  the 
stockholders  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Di»  f  47;  Dec  Dig.  <8=>21.] 

Appeal  from  Cleburne  Chancery  Court ;  O. 
T.  Humphries,  Chancellor. 

Suit  by  J.  H.  Wallace,  as  Collector  of  Tax- 
es for  Cleburne  County,  against  E.  F.  John- 
son. Decree  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lant   J.  M.  Brlce,  of  De  Witt,  for  appellee. 

HABT,  J.  J.  R.  Wallace,  as  collector  of 
taxes  for  Cleburne  county,  instituted  this 
action  against  B.  F.  Johnson  and  others  to 
recover  the  sum  of  $1,387.65,  the  amount  of 
taxes  collected  by  him  and  deposited  in  a 
bank  of  whtdi  Johnson  was  a  stodcholder. 


This  Is  a  companion  case  to  that  of  J.  R. 
Wallace,  Collector,  v.  John  M.  Davis,  Bank 
Commissioner,  184  S.  W.  834,  this  day  decid- 
ed. At  the  trial  of  the  case  it  was  admit- 
ted by  the  defendant  that  the  plaintiff  was 
collector  of  taxes  for  Cleburne  county ;  that 
he,  as  such  collector,  bad  deposited  taxes 
collected  by  him  to  the  amount  of  $1,387.6S 
in  a  bank  in  which  the  defendant  was  a 
stockholder;  that  the  officers  of  the  bank  ac- 
cepted the  deposit  of  the  funds  with  full 
knowledge  that  they  were  public  funds ;  that 
the  bank  snbeeQuently  became  tnscAvent  and 
was  placed  In  the  hands  of  the  bank  com- 
missioner to  be  wound  up  as  an  Insolvent 
bank. 

The  action  was  based  on  section  1990  of 
Kirby's  Digest,,  which  gave  the  collector  au- 
thority to  deposit  the  funds  In  the  bank,  and 
which  made  the  stockholders  liable  therefor 
for  all  funds  that  the  bank  on  demand  failed 
to  pay  to  the  person  entitled  to  receive  the 
same. 

[1]  The  defense  of  Johnson  was  that  sec- 
tion 1990  of  Kirby's  Digest  was  repealed  by 
Act  116  of  the  Acts  of  1918,  creating  a  coun- 
ty depository  of  Cleburne  county,  Ark.  The 
court  found  against  the  contention  of  the 
defendant  and  rendered  a  decree  In  fbvor 
of  the  plaintiff.  The  opinion  of  the  chancel- 
lor was  correct  The  act  creating  a  county 
depository  for  Cleburne  county  was  approved 
March  3,  1913.  See  Acts  1918,  p.  S04.  Under 
the  terms  of  that  act,  the  collector  of  taxes 
had  no  authority  whatever  to  deposit  public 
funds  in  a  bank.  By  the  terms  of  that  act 
the  county  treasurer  alone  was  authorized 
to  depipslt  public  funds  In  a  bank.  The  tax 
collector  was  authorized  to  deposit  public 
funds  In  an  Incorporated  bank  by  section 
1990  of  Kirby's  Digest 

The  special  act  creating  a  depository  for 
Cleburne  county  does  not  by  express  terms 
repeal  section  1990  of  Kirby's  Digest  There 
is  no  repugnancy  between  the  two  statutes. 
There  are  no  provisions  In  the  special  de- 
I)osltory  act  relating  to  the  authority  of  the 
collector  of  the  taxes  to  deposit  the  public 
funds  In  a  bank.  It  confOrs  aach  authority 
solely  on  the  county  treasurer.  The  deposi- 
tory act  was  not  Intended  to  cover  the  subject 
of  section  1990  of  Kirby's  Digest  As  we 
have  already  stated,  there  is  no  repugnancy 
between  the  two  statutes,  and  we  hold  that 
the  former  is  not  repealed  by  the  latter. 

[2]  Under  section  1990,  the  stockholders 
of  the  bank  are  liable  for  public  funds  de- 
posited in  the  bank  that  such  bank  on  de- 
mand sliall  fall  to  pay  to  the  person  entitled 
to  receive  the  same.  See  Roberts  v.  State, 
for  Use  of  Logan  County,  116  Ark.  410, 172  S. 
W.  1039.  The  bank  was  admittedly  insolvent 
and  on  that  account  a  demand  upon  It  would 
have  served  no  useful  puritose.  In  such  cas- 
es, a  demand  for  payment  of  public  funds 
which  had  been  deposited  in  a  l>ank  under 
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Btatutef  authorizing  pncfi  dapoait*  ip  onoeces- 
sary.    TaUey  v.  State,  180  B.  W.  390. 

[3]  The  collector  was  rMnl'ed  to  ^ttle 
with  tbe  county  court  and  paid  the  amount 
sued  for  into  tbe  county  tree8^r7  out  of 
his  own  funds.  Therefore  be  was  entitled 
to  be  subrogated  to  tbe  rights  of  tbe  county. 
Bank  of  Midland  t.  Harris,  114  Ark.  344. 
170  S.  W.  67 ;  Steed  ▼.  Henry,  Cou9ty  Treas- 
urer, 180  S.  W.  608,  48  L.  B.  A.  414. 

Tbe  decree  will  be  affirmed. 


STDTTGART  HICB  MILL  C50.  r.  EBINSOH. 
(No.  288.) 

(Supreme  Court  of  Arkansas.    March  27,  1916.) 

1.  MoBTOAOBs  €=9546— FoBii:ci.oBUBX— Rights 
AcQUiBED— Crop. 

Where  a  crop  had  been  removed  from  the 
land  before  its  sale  under  a  deed  of  trust  which 
did  not  cover  tbe  growing  crops,  the  purchaser 
at  the  sale  did  not  acquire  the  crop. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1564;    Dec  Dig.  <8=>546.1 

2.  Fbauds,  Statdtb  of  <S=>T2(2)  —  Sale  of 
Gbofs. 

A  parol  sale  of  growing  crops  is  valid. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  }§  116,  146;    Dec.  Dig.  «=» 
'  ^(2).j 

3.  ESTOPPBX    <8=9e8(4>— DBTKHSKa— iNCONSisrr- 
XMT  DBFBNSES. 

A  rice  mill  company,  to  whom  rice  grown 
on  plaintiff's  land  had  been  delivered  by  his  ten- 
ant, is  not  estopped  by  claiming  that  the  rice 
was  acquired  by  one  who  bad  purchased  the 
land  under  trust  deed  after  removal  of  the  crop 
from  also  defending  on  the  ground  that  the  own- 
er of  the  land  had  sold  the  growing  crop  to  that 
purdiaser  in  satisfaction  of  a  debt. 

[Ed.  Note. — For  other  cases,  see  Estopi>el, 
Cent  Dig.  1 168 ;   Deo.  Dig.  <8=»68(4).] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Thos.  C.  Trimble,  Judge. 

Action  by  B.  O.  Beinsch  against  tbe  Stutt- 
gart lUce  Mill  Company.  Judgment  for  the 
plaintiff  on  directed  verdict,  and  defendant 
appeals.    Beversed  and  remanded. 

Bobert  B.  Holt,  of  Stuttgart,  for  appellant 
J.  B.  Bay,  of  Stuttgart,  for  appellee. 

SMITH,  J.  Appellee  was  tbe  plaintiff  be- 
low, and  alleged  In  his  complaint  that  on 
February  2, 1914,  he  leased  to  Charles  Dahne 
a  tract  of  land  on  which  to  grow  a  crop  of 
com  and  rice.  Tbe  contract  was  for  an 
agreed  share  of  the  crop,  which  was  to  be 
one-half  of  the  rice  and  one-third  of  tbe  com. 
Tbe  contract  was  later  so  changed  that 
Dahne  agreed  to  furnish  everything  relating 
to  tbe  crop  and  to  pay  only  one-fourth  of  the 
rice.  When  the  crop  had  been  harvested 
Dahne  delivered  appellee's  share  to  tbe  Stutt- 
gart Bice  Mill  Company,  and  this  suit  was 
brought  for  the  value  of  the  rice  so  delivered, 
upon  the  refusal  of  the  mill  company  to  pay 
appellee  therefor.  Proof  was  offered  in  sui>- 
port  of  these  allegations. 

On  behalf  of  tbe  mill  company  It  was 
shown  that  on  June  27,  1912,  appellee  had 
conveyed  tbe  la^d  on  which  the  crop  was 


srown  to  one  J.  G.  H<^  as  trustee,  to  se- 
cure an  indebtedness  there  described.  A 
decree  of  foreclosure  of  this  deed  of  trust 
was  rendered  on  September  10,  1914,  and  a 
sale  was  had  under  this  deceee  on  October  30, 
1914,  which  was  reported  to  and  approved  by 
the  court  at  Its  February  term,  191& 

The  commissioner  who  was  appointed  to 
make  the  sale  ondev  the  decree  executed  a 
bill  of  sale,  which  contained  a  recital  of  the 
rendition  oS  the  de<a:«e  of  sale  of  tbe  land 
and  of  the  purchase  of  J.  L  Porter  at  the 
sale  had  thereunder,  and  that  at  the  time  of 
the  rendition  of  said  decree  of  sale  there 
was  growing  on  the  land  a  crop  of  rice,  whidi 
constituted  a  part  of  the  real  estate,  and  that 
the  rice  crop  had  been  severed  from  the  soil 
and  was  then  in  the  warehouse  of  the  rice 
mill  company  at  Stuttgart.  In  consideration 
of  these  recitals,  and  of  the  sum  paid  by 
Porter  at  the  commissioner's  sale  of  the  land, 
the  bill  of  sale  was  executed  by  the  commis- 
sioner to  Porter  on  February  10,  1916.  It 
was  further  contended  by  the  mill  company 
that  appellee  had  directed  Porter  to  apply 
the  proceeds  of  his  share  of  the  rice  to  the 
payment  of  a  second  mortgage  held  by  the 
German-American  Bank,  of  which  Porter  was 
president,  and  that  when  the  check  for  t;he 
value  of  the  rice  was  given  Porter,  he  had 
applied  this  check  to  that  Indebtedness  pnr- 
suant  to  the  agreement  made  at  the  time  the 
car  of  coal  was  paid  for.  Appellant  mill 
company  offered  at  the  trial  to  introduce  in 
evidence  the  report  of  the  commissioner 
showing  the  sale  of  the  rice,  and  that  this 
report  had  been  indorsed,  examined,  and  ai>- 
proved  by  the  chancellor;  but  the  court  ex- 
cluded this  evidence.  Appellant  offered  evi- 
dence to  tbe  effect  that  appellee  found  him- 
self imable  to  comply  with  his  contract  with 
Dahne  in  regard  to  the  cultivation  of  the 
land  and  applied  to  Porter  for  assistance, 
and  agreed  that  Porter,  if  he  would  buy  the 
coal  required  In  the  farming  operations, 
mU^bt  apply  appellee's  interest  in  the  rice 
crop  to  the  payment  of  the  indebtedness  due 
by  appellee  to  the  bank.  The  court  also  ex- 
cluded this  evidence,  and  at  the  conclusion  of 
the  evidence  directed  the  Jury  to  return  a 
verdict  for  the  admitted  value  of  tbe  rice, 
and  this  appeal  has  been  duly  prosecuted 
from  that  Judgment 

[1]  The  deed  of  trust  foreclosed  did  not 
cover  the  growing  crops,  and  the  proof  is 
that  the  rice  was  cut  and  removed  from  the 
land  by  October  15th,  before  tbe  commission- 
er's sale  on  the  30th.  Under  these  circum- 
stances the  court  below  was  correct  in  bis 
view  that  the  purchaser  did  not  acquire  the 
crop,  which  had  been  removed  from  the  land 
before  his  purchase,  and  might  very  well 
have  directed  the  verdict,  as  was  done,  if 
this  bad  been  the  only  qaeatloa  raised  by  the 
evidence. 

[2]  But  8a<^  was  not  the  caaa.    The  mill 
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oomsaay  oraeoited  tbe  d^fesw  tbat  an^Uee 
bad  applied  thia  doa  to  the  satiafactioa  ol 
bia  d«bt  due  tba  bank  wboi  be  Induced  Poiv 
tar  to  pay  for  a  car  of  coal  reaairad  lo 
Oabne'a  farmliig  qparatlons.  Although  thia 
lesult  was  alleged  to  taava  been  consummated 
by  a  parol  sale  of  tin  growlwg  crop,  so^ 
agreement  waa  valid,  if  made.  Cannon  r. 
Matthews,  75  Ark.  386,  87  &  W.  428,  09  L.  B. 
A.  827,  112  Am.  St  Bep.  94,  6  Ann.  Cas.  478. 
[3]  It  is  argued  that  this  defense  is  con- 
tradictory to  the  one  that  Porter  acquired 
the  title  at.  the  commissioner's  sale.  But 
Inasmuch  as  the  mill  company  appears  to 
have  been  acting  for  Porter,  who  seems  to 
be  tbe  real  party  in  Interest,  we  think  mak- 
ing one  of  these  defenses  did  not  estop  the 
mill  company  from  also  making  the  other, 
and  as  appellee  would  have  no  right  to  re- 
cover the  value  of  this  rice  if  he  bad,  in 
fact,  sold  it  to  Porter  for  the  benefit  of  tlie 
bank,  tbe  coart  should  have  submitted  that 
issue  to  the  Jury,  and  for  tbe  failure  so  to  do, 
fbe  Judgment  will  be  reversed,  and  tbe  cause 
remanded. 


PIBHOB  V.  WHIPPLE.    (No.  275.) 
(Supreme  (Tourt  of  Arkansas.    March  27, 1916.) 

1.  Sales  €=»472(3)   —  CoNDrnoNAL  Salb- 
Ttple  or  Subsequent  Ptjbchases. 

Where  property  sold  by  an  administrator 
to  decedent's  son  was  delivered  on  condition  that 
title  should  not  pass  until  the  purchase  price, 
represented  bv  a  note,  waa  paid  in  full,  a  pur- 
chaser from  the  aon  before  payment  acquired  no 
title  as  against  the  administrator. 

VEi.  Not&— Foe  other  cases,  see  Sales,  Cent 
Dig.  i  1371;   Dec.  Dig.  <8=3472(3).} 

2.  EXECUTOBB  AND   ADMINISTRATOBS   <S=>158— 

Sauc  OF  Chattels  of  Estate  —  Sboukitt 

Reqttibiu)— Statute. 

An  administrator,  who  sells  chattels  of  the 
estate  and  only  reserves  title  as  security,  does 
so  nt  his  own  peril,  there  being  no  statutory 
nuthority  therefor,  and  If  loss  occurs  to  the 
estate  by  reason  of  his  failure  to  comply  with 
the  statute  (Kirby's  Dig.  §  86)  which  directs 
that  the  administrator  take  notes  with  good 
security  for  the  purchase  price,  he  is  responsi- 
ble for  the  loss. 

[EJd.  Note. — B\)r  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  634,  635, 
646%  ;    Dec.  Dig.  «s>168.] 

3.  EXECDTOBB  awd  Administbatoes  ®=»167— 
Saix  or  ORAinvLS  —  Ebioppki:.  or  Ptra- 

CHASEB. 

The  purchaser  of  chattels  from  an  adminis- 
trator who  accepts  delivery  or  possession  of  the 
property  on  condition  tbat  he  shall  acquire  no 
title  until  payment  of  tbe  price  is  estopped  to 
repudiate  the  conditions  upon  which  tbe  delivery 
is  made,  and  the  fact  that  only  a  secnrity  of  an- 
other kind  is  authorized  by  statute  does  not 
benefit  the  purchaser  or  his  vendee,  as  no  title 
psases  until  the  condition  is  complied  with. 

[Eld.  Note.— For  other  cases,  see  Bzecntors 
and  Administrators,  C!ent  Dig.  §  644;  Dec.  Dig. 
«=»ie7.] 

Api>eal  from  Circuit  Court,  Cralgbead 
(bounty ;  W.  J.  Ihrlver,  Judge. 


Action  by  J.  H.  Whipple,  administrator  of 
the  estate  of  W.  B.  Kettb,  ^ecewedi  agEiinst 
J.  O.  Pierce.  Fr<»n  a  Judgipent  for  plaintiff, 
defendant  appeals.    Affirmed. 

Smith  Sb  Gibson,  of  Walnut  Ridge,  for  ap- 
pellant Baker  ft  Sloan,  of  Jonesboro,  for 
a^iellee. 

McOULIXKJH,  C.  J.  Tbe  plaintiff  sold  the 
personal  property  of  the  estate  of  his  intes- 
tate pursuant  to  an  order  of  tbe  probate  court 
which  directed  that  he  take  notes  with  good 
security  for  the  purchase  price,  as  provided 
by  Statute.  Kirby's  Digest,  {  85.  Among  the 
property  thus  sold  was  two  mules,  which 
were  purchased  by  John  Keith,  a  son  of  the 
decedent,  who  executed  to  plaintiff,  as  such 
admlnistratMr,  his  note  for  the  purchase  price 
of  the  mules ;  said  note  containing  a  stipula- 
tion that  the  title  and  ownership  of  said 
property  should  remain  la  the  plaintiff  un- 
til the  note  should  be  paid  in  full.  Keltb 
subsequently  sold  one  of  the.  mules  to  de- 
fendant Pierce,  and  this  is  an  action  to  re- 
cover poBsessloD  ftom  Pierce;  It  appearing 
that  said  purchase  note  executed  by  Keith 
has  not  been  paid.  '  The  circuit  court  render- 
ed Judgment  la  favor  of  the  plaintiff,  and 
the  defendant  has  appealed. 

[1]  It  Is  insisted  that,  as  the  statute  au- 
thorizes an  admtnistrator  to  take  "notes  with 
good  security  from  the  purchaser,"  this  sale 
was  void  because  the  form  of  the  security 
taken  was  in  derogation  of  the  terms  of  the 
statute.  The  property  was  delivered,  how- 
ever, on  condition  that  the  title  should  not 
pass  until  the  purchase  price  be  paid  in  full, 
and  under  those  circumstances  a  subsequent 
purchaser  acquired  no  title  from  bis  vMidor, 
who  had  none  to  convey,  as  against  the  orig- 
inal vendor.  Andrews  v.  Cox,  42  Ark.  473, 
48  Am.  B^.  68;  Mcintosh  v.  Hill,  47  Ark.  363, 
1  S.  W.  680;  McBea  v.  Merrifield,  48  Ark. 
160,  2  8.  W.  780;  Blmpson  v.  Shackelford,  49 
Ark.  63,  4  S.  W.  165. 

[2,  3]  There  is  no  statutory  authority  for 
an  administrator  to  seU  chattels  of  the  es- 
tate and  reserve  the  title  as  security,  and, 
when  an  administrator  does  that,  It  is  at  his 
own  peril.  If  loss  occurs  to  the  estate  by  rea- 
son of  his  failure  to  comply  with  the  terms 
of  tbe  statute,  he  is  responsible  for  the  loss. 
But  tbe  purchaser  who  accepts  delivery  of 
possession  of  the  property  on  those  terms  is 
estopped  to  rei>udiate  the  conditions  upon 
which  the  delivery  was  made.  The  fact  that 
only  security  of  another  kind  was  unauthor- 
ized by  statute  does  not  help  the  purchaser 
or  his  vendee,  for  no  title  passed  untU  the 
condition  was  ccanplied  with. 

That  is  the  only  question  involved  In  this 
appeal,  and,  as  the  case  was  correctly  decid- 
ed by  the  circuit  court,  the  Judgment  is 
affirmed. 


4s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Ke7-Numb*red  DlsasU  and  Indszea 


Digitized  by 


Google 


184  SOUTUWKSXEBN  BBPORTBB 


(Ark. 


BOYD  et  bL  V.  BOTD  et  aL    (No.  279.) 
(Supreme  Court  of  Arkansas.    Match  27,  1916.) 

1.   EVIDEHOK    «=»596(1)— DSOBEB    OF    PBOOr— 

Mental  Capacitt. 

The  issue  of  fact  as  to  whether  the  grantor 
at  the  time  of  bis  execution  of  a  deed  and  the 
alleged  transfer  of  personal  property  had  suf- 
ficient mental  capadty  to  understand  the  nature 
and  effect  of  the  transactions,  must  be  deter- 
mined by  a  preponderance  of  evidence. 

[Eld.   Note.— For    other   cases,    see   Evidence, 
Cent  Dig.  S  2446;    Dec.  Dig.  «=>596(1).] 
2.' Deeds  «=al09— SurnciENCY  of  Evidence 

— Intention  of  Gkantob. 

Evidence  in  a  suit  by  the  representatives 
of  a  decedent,  to  cancel  his  warranty  deed  to 
defendants  and  his  transfer  of  personal  prop- 
erty and  for  a  surrender  of  the  personal  proper- 
ty to  the  administrator  for  distribution,  held 
not  to  show  tibe  decedent's  intention  to  vest  ab- 
solute title  thereto  in  defendant  his  wife,  and  to 
show  an  intention  to  convey  only  a  life  estate  to 
her  with  remainder  over  to  a  son  and  grandson. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  2S9,  280,  59&-600;    Dec  Dig.  «s>109.1 

3.  Etidenck  *=»588— Wbioht— Confliotino 
Statxicents. 

As  between  apparently  conflicting  state- 
ments of  a  witness  what  he  stated  without  the 
prompting  of  a  leading  question  and  without 
suggMtion,  should  have  a  greater  weight. 

[Ed.  Note.— -For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2437;  Dec.  Dig.  (8=3688;  Witness- 
es, Cent  Dig.  S  2437.] 

4.  Evidence  «=»2e9(2)—DEOi.ABATtoNB— Per- 
sons since  Deceased— Intention  of  Gran- 
tob. 

The  previous  declarations  of  defendant's 
grantor  as  to  how  he  expected  to  dispose  of  his 
property  at  his  death  and  as  to  his  intention 
that  his  wife  should  have  a  life  estate  therein 
with  remainder  to  his  son  and  grandson,  was 
competent  to  impeach  the  validity  of  his  war- 
ranty deed  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1064;    Dec  Dig.  «=>2e9(2).] 

5.  Deeds  «=s>196(1)—Vaijcditt— Mental  Ca- 

rACITT. 

A  deed  and  transfer  of  personal  property 
executed  by  a  grantor  greatiy  weakened  by  the 
ravages  of  disease,  nnd  who  had  been  kept  alive 
by  drugs,  should  be  scrutinized  with  the  greatest 
care,  and  the  grantee  has  the  burden  of  proving 
its  validity. 

[Ed.  Note.— BV)r  other  cases,  see  Deeds.  Cent 
Dig.  a  587-591,  649;    Dec.  Dig.  «=19*(1).] 

6.  Deeds  «=»68(1%)— Validity— Mbntai,  Ca- 
pacitt. 

Where  one,  although  not  positively  non 
compos  or  insane,  is  yet  so  weak  of  mind  as  to 
be  unable  to  guard  against  imposition  or  to  re- 
sist importunity  or  undue  influence,  his  deed 
and  sale  of  personal  property  under  such  cir- 
cumstances will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  161;   Dec  Dig.  «=a68(l%).] 

7.  Cancellation  of  Inbibukents  «=»59  — 
Relief— Refobication  . 

In  a  suit  for  the  cancellation  of  a  warran- 
ty deed  alleged  to  have  been  obtained  from  the 
grantor  when  he  was  without  mental  capacity 
to  execute  it  and  to  set  aside  a  transfer  of  per^ 
sonal  property,  the  court  was  not  warranted  in 
decreeing  a  reformation  of  the  instruments. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §{  119-125;  Dec 
Dig.  «=)59.] 


Appeal  from  Searcy  Chancery  Oonrt;  T. 
H.  Humphreys,  Cbancellbr. 

Salt  by<£l.  O.  Daniels,  as  admtniatrator  of 
the  estate  of  W.  F.  Boyd,  deoeased,  and  an- 
other, against  C.  A.  Boyd,  S.  J.  Boyd,  and 
others.  Decree  for  plalnttfh  In  part  as. 
against  the  named  defendants,  and  cause 
dismissed  as  against  other  defendants,  and 
plaintiffs  and  the  named  defendants  appeal. 
ReTersed  and  remanded,  with  directtona. 

W.  F.  Boyd  died  on  the  2d  day  of  April, 
1912,  leaving  surviving  him  Ms  widow,  S.  J. 
Boyd,  and  bis  son,  C.  A.  Boyd,  and  bis 
grandson,  Haco  Boyd,  a  youth  about  10 
years  of  age. 

This  suit  was  Instituted  by  S.  O.  Daniel 
as  administrator  of  the  estate  of  W.  F.  Boyd, 
and  by  Haco  Boyd,  through  his  mother  as 
next  friend.  The  complaint  alleged  that  W. 
F.  Boyd  died  seised  of  certain  lots  and  par- 
cels of  land  in  Searcy  county,  which  are  de- 
scribed, and  also  that  he  owned  certain  per- 
sonal property  consisting  of  bank  stock  in 
the  First  National  Bank  of  Leslie,  worth 
$2,500,  and  money  on  deposit  in  that  bank 
in  the  sum  of  $800 ;  that  John  Norman  was 
indebted  to  him  in  the  sum  of  $2,000,  P.  P. 
Boyd  in  the  sum  of  $1,500,  and  Marlon  Didi- 
ens  In  the  sum  of  $1,600,  and  various  other 
parties  In  varying  amounts,  which  were  as- 
sets of  the  estate  and  should  be  turned  over 
to  the  administrator  thereof.  They  alleged 
that: 

"On  the  night  before  the  death  of  W.  F.  Boyd, 
and  when  he  was  greatly  weakened  from  fever 
and  the  ravages  of  his  disease,  and  while  he  was 
unconscious  and  In  the  very  shadow  of  death, 
the  defendants  C.  A.  Boyd  and  S.  J.  Boyd,  by 
fraodj  'misrepresentations,  concealment,  over- 
reaching, and  undue  influence,  procured  the  sig- 
nature, by  mark,  of  the  said  W.  F.  Boyd  to  an 
instrument  of  writing  which  purports  to  be  a 
warranty  deed  conveying  from  W.  F.  Boyd  and 
S.  J.  Boyd  to  C.  A.  Boyd  all  the  above-described 
property ;  that  W.  F.  Boyd  at  the  time  did  not 
have  the  mental  capacity  to  execute  a  deed  or  to 
transact  any  business  of  any  kind  whatever  or 
to  understand  the  effect  of  the  transaction." 

The  plaintiff  Haco  Boyd  alleged  that  the 
pretended  deed  was  an  attempt  to  defeat  him 
of  his  right  to  said  property  as  heir,  and 
was  a  cloud  upon  his  title;  that  be  was  the 
owner  of  an  undivided  one-half  of  all  the 
lands  left  by  his  grandfather,  subject  to  the 
rights  of  the  widow  under  the  law,  in  said 
property. 

And  they  further  alleged  that  0.  A.  Boyd 
and  S.  J.  Boyd  wrongfully  and  fraudulently 
took  possession  of  the  money  and  bank  stock 
and  appropriated  the  same  to  their  own  use. 
Plaintiff  Haco  Boyd  prayed  that  the  deed  be 
canceled,  and  plaintiffs  both  prayed  that  the 
shares  of  stock,  the  money  and  tdl  other  i)er- 
sonal  assets  in  the  hands  of  the  defendants 
be  surrendered  and  turned  over  to  the  ad- 
ministrator for  proper  dlstrlbntlon. 

Appellants  0.  A.  Boyd  and  S.  J.  Boyd  de- 
nied the  allegations  of  the  oomplalnt,  and 
set  up  that  W.  F.  Boyd  "at  the  last  practical 
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BOTD  V.  BOTD 


time  prtor  to  his  death  sold  and  delivered  to 
S.  J.  Boyd  all  Ms  peraonal  property,  includ- 
ing moneys,  bank  deposits,  bonds,  and  notes," 
and  that  when  he  executed  the  deed  de- 
scribed In  the  complaint  he  acted  upon  his 
own  free  will  and  accord,  and  that  he  bad 
.  full  mental  capacity  to  execute  the  same, 
haTlng  "fuU  understanding  of  the  effect  of 
said  deed;  that  at  the  time  of  the  execution 
of  said  deed  and  the  assignment  of  his  per- 
sonal property  it  was  agreed  and  understood 
by  and  between  the  said  W.  F.  Boyd,  de- 
ceased, C.  A.  Boyd  and  S.  J.  Boyd,  that  the 
deed  above  referred  to  was  to  be  executed  to 
said  C.  A.  Boyd  to  hold  the  same  in  trust  for 
the  said  S.  J.  Boyd,  and  that  the  said  C.  A. 
Boyd  was  to  execute  a  deed  to  all  the  prop- 
erty conveyed  to  him  by  the  said  W.  F.  Boyd 
to  the  said  S.  J.  Boyd,  which  deed  had  been 
duly  executed  in  accordance  with  said  agree- 
ment, thereby  Investing  the  said  S.  J.  Boyd 
with  all  the  real  and  personal  prc^erty  which 
said  W.  F.  Boyd  possessed  in  his  lifetime, 
and  that  W.  F.  Boyd  died  intestate  and  with- 
out any  estate  whatever." 

The  court  below  found  that  "at  the  time 
the  transfer  of  all  of  said  propeiety  by  the 
deceased  It  was  done  at  Impending  death, 
and  that  he  was  so  weak;  mentally  and 
physically  that  the  court  has  grave  doubts  of 
his  mental  capacity  to  make  said  transfer, 
but  finds  that  there  Is  not  sufficient  evidence 
to  warrant  the  cancellation  thereof ;  but  the 
evidence  warrants  a  finding  that  the  deed 
and  transfer  should  be  reformed  so  as  to 
pass  a  life  estate  only  to  S.  J.  Boyd,"  and 
further  found  that  the  personal  property 
amounted  in  value  to  $6,427.68;  that  S.  J. 
Boyd  had  turned  all  of  said  personal  prop- 
erty over  to  C.  A.  Boyd,  who  had  taken  the 
same  out  of  the  Jurisdiction  of  the  court  and 
bad  invested  it  in  the  state  of  Utah  wreck- 
leasly  and  In  speculative  securities  which 
was  more  likely  to  result  In  waste.  Upon 
this  finding  the  court  rendered  a  decree  as 
follows: 

"Hat  all  conveyances  and  tranofers  be  and 
are  reformed  so  as  to  convey  to  8.  3.  Boyd  a 
life  estate  only  in  said  real  estate  and  personal 
property;  and  that  said  defendants  C.  A.  Boyd 
and  S.  J.  Boyd  are  ordered  to  return  one-half 
of  all  of  said  peraonal  property  either  in  ,kind 
or  in  money  to  this  jurisdiction  and  invest  same 
in  safe  and  sound  securities  for  the  benefit  of 
S.  J.  Boyd  during  her  natural  life,  and  after  her 
death  to  Haco  Boyd,  her  grandson." 

And  It  dismissed  the  cause  as  to  all  other 
defendants.    Both  parties  have  appealed. 

A.  Y.  Barr,  of  Uarshall,  for  appellants. 
Bratton  &  Bratton  and  Oamer  Fraser,  all  of 
Uttle  Rock,  for  appellees. 

WOOD,  3.  (after  stating  the  facts  as  above). 
[1]  The  first  question  is  whether  or  not  Wil- 
liam Boyd,  at  the  time  of  the  execution  of  the 
deed  and  of  the  alleged  transfer  of  personal 
property,  had  sufficient  mental  capacity  to 
understand  the  nature  and  effect  of  these 
transactions.    This  is  parely  an  Issue  of  fact 


which  mnst  be  determined  by  the  prq[Kmder- 
ance  of  the  evidence. 

William  Boyd,  for  over  a  year  before  his 
death,  had  been  afflicted  with  cancer.  This 
disease  gradually  prayed  upon  his  vitals  until 
he  finally  died  from  exhaustion.  The  testi- 
mony is  confiicting  but  the  finding  of  the 
chancellor  that  Wm.  Boyd  had  sufficient  men- 
tal capacity  to  execute  the  instrument  is  not 
clearly  against  the  preponderance  of  the  evi- 
dence. 

[2-4]  The  next  question  is  whether  or  not 
Boyd  executed  the  deed  conveying  the  land 
and  transferring  the  i)ersonal-  property  lit 
controversy  with  the  Intention  of  vesting 
absolute  title  therein  to  S.  J.  Boyd,  his  wife. 
This  is  also  peculiarly  a  question  of  fact, 
depending  upon  a  preponderance  of  the  evi- 
dence. 

G.  A.  Boyd  was  the  only  son  and  the  only 
child  of  William  Boyd.  He  had  been  living 
away  from  his  father  some  15  years,  in 
Idaho  and  Utah.  He  stated  that  during  these 
years  he  had  seen  his  father  only  for  brief 
'periods  some  five  or  six  times ;  that  his  per- 
sonal association  with  his  father  had  not 
been  close  for  some  15  years.  Appellee  Haco 
Boyd,  whose  father  was  dead,  was  the  grand- 
son of  William  Boyd.  C.  A.  Boyd  was  a 
lawyer,  and  testified  that  he  had  prepared  the 
papers  to  carry  out  his  father's  wishes; 
that  his  father  signed  all  Instruments  by 
mark  because  of  his  weak  physical  condition, 
and  requested  two  or  three  of  those  present 
to  sign  as  witnesses ;  that  his  mind  was  good 
and  he  appeared  to  understand  his  business 
and  his  own  condition  and  the  condition  in 
which  hla  mother  would  be  left  at  his  death 
as  well  as  at  any  time  in  former  and  health- 
ier years.  He  stated  that  he  never  sug- 
gested to  his  father  at  any  time  what  to  do  or 
urged  him  to  make  the  disposition  of  the 
property  that  he  did  make;  that  his  father 
asked  him  to  arrange  his  property  so  that  if 
he  should  die  that  his  mother  would  hare  it 
alL  He  then  suggested  a  will,  but  his  father 
stated  that  he  would  rather  turn  it  right  over 
to  her  and  that  he  would  know  that  it  was 
done.  Witness  then  prepared  all  the  papers 
and  made  the  transfers  that  were  made.  He 
suggested  to  his  father  that  the  better  way  to 
convey  the  real  estate  would  be  for  him  and 
his  mother  to  Join  in  a  deed  to  some  third 
person,  with  the  understanding  that  such  per- 
son should  then  make  a  deed  direct  to  his 
mother,  and  that  accordingly  the  instrument 
was  prepared  and  executed. 

Mrs.  S.  J.  Boyd,  the  wife  of  WUlIam  Boyd, 
testified  on  this  branch  of  the  case.  In  part, 
as  follows: 

"We  talked  the  matter  over  several  times. 
I  don't  know  how  many  times.  During  his  last 
illness  he  seemed  to  be  interested  in  my  canr 
dition,  and  wanted  me  to  have  a  Uving  out  of 
what  he  had  worked  and  made." 

She  was  aiked  these  questions: 
"Q.  You  sav  he  wanted  you  to  have  a  living 
during  your  life  and  after  your  death,  he  want- 
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ed  Berrf  and  Haco  to  Itave  the  property  eqn^l- 
I7  divided  between  them?  A.  It  is.  Q.  You 
were  present  and  saw  and  heard  what  took 
place,  isn't  it  a  fact  that  what  he  wanted  to  do, 
and  attempted  to  do,  was  to  fix  his  property  so 
yon  could  hare  the  use  of  it  during  your  life 
and  at  your  death  Berry  and  Haco  could  hare 
the  property  in  equal  parts?    A.  Yes,  sir." 

On  redirect  exunlnatlon  she  was  aaked 
these  questions: 

"Q.  la  it,  or  is  it  not,  a  fact  that  the  ander- 
utanding  was  that  the  property  was  to  be  deed- 
ed to  Berry  and  by  Berry  to  you  without  any 
limitations  or  restrictions,  and  that  yon  have 
the  property  now,  both  real  and  personal,  in  your 
own  name,  ajid  in  your  own  right  to  dispose  of 
it  as  you  see  fit?  A.  Tea,  sir.  Q.  Then  when 
you  say  that  it  was  your  hushand's  intention 
that  the  property  should  be  divided  at  your 
death,  yon  mean  to  say  that  your  husband  trust- 
ed you  with  the  property  under  Berry's  man- 
agement to  do  right  both  between  Haco  and 
Berry  when  you  die?    A.  Tea,  sir." 

C.  A.  Boyd  testified,  and  It  was  undisputed, 
that  in  carrying  out  the  intention  of  bis  fa- 
ther the  deed  was  executed  to  him  (C.  A. 
Boyd),  and  that  he  had  since  executed  a 
warranty  deed  to  his  mother.  Now  it  will  be 
seen  that  Mrs.  S.  J.  Boyd,  the  beneficiary  of 
these  transfers,  when  testifying  as  to  what 
the  intention  of  her  husband  was  as  to  the 
disposition  of  his  property,  stated  that  he 
wanted  her  to  have  a  living  out  of  what  he 
had  worked  and  made.  It  la  true.  In  answer 
to  a  leading  question,  she  stated  that  the 
understanding  was  that  the  prc^erty  was  to 
be  deeded  to  Berry  and  by  Berry  to  her,  and 
that  she  was  to  have  the  property,  both  real 
and  i)er8onal,  without  limitation  or  restric- 
tion, and  that  her  husband  trusted  her  with 
the  property,  under  Berry's  management,  to 
do  right  both  between  Haco  and  Berry  when 
she  died. 

Now  as  between  her  apparently  conflicting 
statements,  the  statement  that  she  made 
without  the  prompting  of  a  leading  question 
and  without  suggestion  should  have  the 
greater  weight,  and  that  was  to  the  effect 
that  it  was  her  husband's  wish  that  she  was 
to  have  a  llvii\g  out  of  the  property;  that 
is,  as  she  afterwards  explained,  to  have  the 
use  of  it  during  her  life,  and  that  after  her 
death  Berry  and  Haco  should  have  the  proi)- 
erty  in  equal  parts. 

No  one  corroborates  the  testimony  of  C.  A. 
Boyd  to  the  effect  that  it  was  the  Intention  of 
bis  father  to  transfer  the  property  to  S.  J. 
Boyd  without  restriction.  But,  on  the  other 
hand,  there  Is  much  testimony  tending  to 
show  that  it  was  the  intention  of  William 
Boyd  that  bis  wife,  S.  J.  Boyd,  should  have 
a  life  estate  in  all  of  his  property,  which,  at 
her  death,  should  descend  to  the  son,  C.  A. 
Boyd,  and  the  grandson,  Haco  Boyd.  Mrs. 
Boyd  herself  stated  that  her  husband's  feel- 
ings were  In  no  way  estranged  towards  Haco's 
father  or  Baco  himself,  and  C.  A.  Boyd  tes- 
tified that  his  father  was  very  proud  of  and 
very  fond  of  Haco.  Haco  teatifled  that  his 
grandfather  told  him  the  last  Thursday  be- 
fore his  deaUi  that  be  wanted  him  (Haco) 


to  sluiTe  equally  with  bis  grendmotlier  and 
his  uncle  Berry ;  tliat  tke  sununer  before  be 
died  be  was  with  him  every  tine  he  conld 
get  a  (diance,  and  tiuct  bis  grandfbther  bad 
great  affection  fbr  him.  The  motbefr  of  Haco 
testified  that  Haco  was  a  fBTortte  with  bis 
Grandfather  Boyd ;  that  she  heard  the  grand- 
father frequently  say  tbat  be  was  going  to 
educate  Haco  Just  as  be  had  bis  own  sons. 
Berry  and  Roy  (Haco's  father) ;  and  tbat  be 
wanted  Haco  to  have  tbe  same  share  In  bis 
property  as  Berry  and  his  grandmother.  She 
stated  that  she  heard  tbe  conversatim  be- 
tween Haico  and  bis  grandfather  on  Wednes- 
day before  be  died,  and  that  Grandfather 
Boyd  ended  tbe  conversation  by  saying: 

"When  grandpa  died  he  wanted  him  [Haco] 
to  share  equally  with  his  grandmother  and  Un- 
cle Berry.''     . 

Several  other  witnesses  who  were  not  rel- 
ativies  and  who  were  disinterested,  stated  that 
the  Grandfather  Boyd  manifested  great  af- 
fection for  his  grandson,  Haco.  Several  of 
these  stated  tbKt  he  seemed  to  think  as  madi 
of  Haco  as  of  his  own  diild,  and  they  beard 
him  so  express  himself  time  and  again. 
Several  of  tbese  stated  tbat  they  heard  Wil- 
liam Boyd  say  that  aft«r  bis  death  and  bis 
wife's  death  tbat  he  wanted  bis  son  and 
grandson  to  diare  equally. 

J.  M.  Boyd,  a  teotber  of  WUUam  Boyd,  tes- 
tified: 

"I  was  present  Sunday  and  Sunday  night 
when  Wilham  Boyd  disposed  of  bis  pnmerty. 
Well,  I  heard  the  conversation,  and,  as  I  un- 
derstood, the  property  was  to  be  made  over  to 
Berry  and  from  him  made  over  to  his  mother 
during  her  lifetime,  and  then  be  divided  between 
Berry  and  Haco,  Us  grandson." 

True,  in  answer  to  a  leading  question,  wit- 
ness stated  that  he  (witness)  understood  that 
WUUam  was  giving  to  bis  wife  an  absolute 
right  and  trusting  to  her  to  do  what  was 
rlgtit  between  Berry  and  Haco. 

The  testimony  in  regard  to  the  previous 
declarations  of  William  Boyd  as  to  the  man- 
ner in  which  he  expected  to  dispose  of  his 
property  at  his  deatb  and  of  his  Intention 
that  his  wife  should  have  a  Hfe  estate  there- 
in, and  that  after  her  death  It  should  be  di- 
vided equally  between  his  grandson,  Haco, 
an^  his  son,  Berry,  was  competent 

In  Howe  v.  Howe  et  al.,  99  Mass.  88,  it  is 
held: 

"To  impeach  the  validity  of  a  deed,  evidence 
of  declarations  of  the  grantor,  while  of  sound 
mind,  prior  to  tbe  weeutlon  ef  it,  as  to  his  in- 
tentions concerning,  the  disposal  of  the  grant- 
ed premises,  is  admissible,  when  offered  'among 
other  circumstances  tending  to  prove  unsound- 
ness of  mind,  wida*  influesee  and  fraud';  ss- 
pecially  if  it  is  a  deed  of  gift  disposiag  of  the 
grantor's  estate  among  bis  children  and  omit- 
ting any  provision  for  the  issue  of  a  deceased 
child." 

Now  a  dear  preponderance  of  the  evidence 
shows  that  In  making  final  dlsinmltlon  of  his 
property  It  was  the  Intention  of  William 
Boyd  to  convey  to  Jils  wlfte  a  life  estate  with 
remainder  over  to  bis  son  and  his  grandsoin. 
While  tbe  deed  HatU  1b  not  set  forth  In  the 
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alMbact,  tto  coiaplalBfc  aHeces  that  It  was 
an  InatmocBt  of  wiitiaK  ^riilcli  pacported  to 
be  a  warranty  deed,  conreylng  from  WlUlam 
F.  Boyd  and  S.  J.  Boyd  to  C.  A.  Boyd  tbe 
real  estate  deeeribed  In  the  temj/iatat  Such 
a  deed  was  not  the  InstnmMut,  aooording  to 
the  preponderance  of  tbe  evidence,  that  Wm. 
F.  Boyd  Intended  to  execute. 

The  lostlce  of  the  peace  who  took  the  ac- 
knowledgment testified,  among;  other  things, 
that  the  deed  which  O.  A.  Boyd  had  first  pre- 
pared, and  which  had  been  read,  and  the 
deed  which  he  supposed  was  beiag  acknowl- 
edged by  William  Boyd,  was  not  comidete; 
that  it  deacilbed  only  one  of  the  lots  and  "all 
other  real  estate."  None  of  the  witneases 
who  were  present  at  the  time  it  Is  alleged 
that  the  deed  was  executed  testified  that  the 
same  was  read  over  to  Wm.  Boyd,  and  that 
he  stated  in  their  presence  that  he  understood 
the  instrument  Tbe  Justice  of  tbe  peace 
himself,  while  stating  that  he  took  the  ac- 
knowledgment, does  not  state  that  the  deed 
was  read  OTer  to  Boyd  and  that  Boyd  stated 
that  he  understood  it.  On  the  contrary,  as  be- 
fore stated,  tb«  testlsoony  of  tbe  Justtee  tends 
to  show  that  tbe  deed  which  he  thought  was 
being  acknowledged,  was  Ineom^te  1b  that 
it  failed  to  describe  the  real -estate. 

As  we  view  the  record,  there  is  no  testi- 
mony, except  tbe  testimony  of  O.  A.  Boyd, 
which  tends  to  prove  that  WllUam  F.  Boyd 
knew  and  xmderstood  at  the  time  he  executed 
the  deed  and  made  tbe  transfers  that  be 
was  making  an  absolute  conveyance  of  the 
real  estate  and  transfer  of  the  personal  prop- 
erty to  O.  A.  Boyd.  The  preponderance  of  the 
evidence  shows  that  it  was  not  his  Intention 
to  make  such  a  disposition  of  his  property, 
and  therefore  it  must  be  held  that  these 
deeds  and  transfers  were  not  the  acts  of  Wm. 
F.  Boyd. 

It  Is  shown  that  tbe  mother  and  father 
both  reposed  great  confidence  in  0.  A.  Boyd, 
but  there  is  nothing  in  the  record,  or  even 
in  the  testimony  ot  O.  A.  Boyd,  himaelf  to 
justify  tbe  con<>Insion  tbat  William  Boyd  In- 
tended to  have  the  instruments  evidencing 
the  transfers  drawn  in  such  a  way  as  to  in- 
trust C  A.  Boyd  with  the  duty  ot  disposing 
of  his  property  after  his  death  in  such  a 
manner  as  to  effectuate  his  declared  purposes 
during  life.  While  there  is  some  testimony 
to  show  that  William  Boyd  intended  to  trans- 
fer the  absolute  title  to  his  wife,  S.  J.  Boyd, 
in  trust  to  carry  out  these  purposes,  there  to 
no  testimony  whatever  to  show  that  he  in- 
tended to  PQt  the  absolute  title  in  O.  A.  Boyd. 
Yet  that  was  tbe  effect  of  the  transfess  in 
controversy,  and,  as  such,  the  intentloB  of 
WilUa»  B«^d  was  not  canVed  out  Tbe 
deed  and  l^e  transfers  that  were  Biade  did 
qot  even  vest  the  title  in  trasl!  fat  Mrs.  8.  J. 
Beyd.  But  Um  absolute  title,  by  (he  puiv 
portod  transfers  al  Wm.  F.  Boydv  was  veab- 
ed  In  O.  A.  Bofrd.  Nothing  that  C.  A.  Bopd 
coold  do  after  tiie  death  of  his  father  would 


validate  these  transfers  and  make  them  the 
acts  and  deeds  of  his  father. 

Now  the  testimony  dwws  that  Mrs.  Boyd 
and  Ow  A.  Boyd  were  dealing  with  the  prop- 
erty as  if  the  absolute  title  was  vested  In 
Mrs.  S.  J.  Boyd.  C.  A.  Boyd,  it  appears  from 
her  testimony,  "has  the  absolute  management 
and.  control"  of  her  mcHoey,  property,  and 
financial  atTairs.  She  stated,  "He  is  taking 
care  of  it  for  me  and  handling  it  for  me." 
Tbe  chancellor  found,  and  the  testimony 
shows,  that  O.  A.  Boyd  had  taken  the  per- 
sonal property,  amounting  to  nearly  $8,000, 
outside  of  the  state  and  Invested  the  same. 
It  thus  appears  that  Mrs.  S.  J.  Boyd,  through 
C.  A.  Boyd,  was  exercising  absolute  dominion 
over  the  property. 

[S,  I]  Now,  even  though  a  preponderance  of 
the  evidence  may  not  show  that  William  F. 
Boyd  was  positively  non  compos  or  insane  at 
the  time  the  purported  instruments  were  al- 
leged to  have  been  executed  by  him,  yet  he 
was  BO  weakened  by  the  ravages  of  disease 
that,  as  one  of  the  witnesses  said: 

"He  could  turn  his  head  only;  be  could  not 
raise  his  bands.  He  was  not  able  to  trace  the 
signature;  they  had  to  hold  Us  hand  and  do 
tbat  for  him." 

The  doctor  testified  that  he  had  been  k^t 
alive  for  several  days  on  strychnine  and  caf- 
feine; tbat  his  mind  was  weak  in  proportion 
as  his  body  was  weak. 

A  deed  executed  under  such  conditions, 
when  challenged,  should  be  scrutinized  with 
the  greatest  care.    Mr.  Pomeroy  says: 

"P'inally,  in  a  case  of  real  mental  weakness, 
a  presumption  arises  against  the  validity  of  tbe 
transactioii,  and  tbe  burden  of  proof  rests  upon 
the  party  claiming  tbe  benefit  of  the  conveyance 
or  contract  to  show  its  perfect  fairness  and  tbe 
capacity  of  the  other  party."  2  Pomeroy,  Eq. 
Jur.  §  947. 

See  Graves  v.  White,  63  Tenn.  (4  Baxt.)  88. 

After  appellees  had  shown  the  extreme 
weakness  of  body  and  mind  under  which  the 
transfers  in  conb'oversy  were  alleged  to  have 
been  executed,  it  then  devolved  upon  O.  A. 
Boyd,  who  was  named  as  the  beneficiary  and 
grantee  in  those  instruments,  to  prove  their 
validity.  This  he  has  not  done  by  the  testi- 
mony which  preponderates  over  the  testi- 
mony on  behalf  of  appellees  tending  to  prove 
that  C.  A.  Boyd  drafted  the  instruments  not 
In  a  way  to  efTectuate  the  declared  purpose 
of  William  Boyd  in  the  disposition  of  bis 
property.  The  ease  comes  well  within  the 
doctrine  announced  in  Kelly's  Heirs  et  al.  v. 
McGulre,  15  Ark.  555-603,  as  follows: 

"If  a  person,  although  not  poatively  non  com- 
pos or  insane,  is  yet  of  such  great  weakness  of 
mind  as  to  be  unaUe  to  giiar4  himself  against 
imposition,  or  to  resist  importunity  or  undue 
influence,  a  contract  made  Dy  bim  under  suoh 
circumstances,  will  be  set  aside." 

Since  the  prtpoBdarance  at  the  evidence 
shows  that  there  was  no  intention  upon  the 
part  of  WilUam  Boyd  to  execute  a  deed  to 
the  real  estate  and  the  transfers  of  the  per-, 
sonal  pioperty  to  Us  sen,  C.  A.  Boyd,  tliese 
InstnmientB  are  not  the  acts  of  Wm.  F.  Boy4 
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at  all  end  are  not  sosceptible  of  reforma- 
tion. 

[7]  Moreover,  the  pleadings  did  not  war- 
rant tlie  court  In  decreeing  a  reformation  'of 
the  Instruments,  and  the  proof  was  not  suf- 
ficient to  warrant  such  relief  under  the  pray- 
er for  general  relief.  The  court  should  have 
found  the  instruments  void  and  entered  a  de- 
cree to  that  effect 

The  Judgment  will  therefore  be  reversed 
and  remanded,  with  directions  to  enter  a  de- 
cree canceling  the  deed  and  transfers  of  per- 
sonal property,  and  for  such  other  and  fur- 
ther proceedings  as  may  be  necessary  accord- 
ing to  law  and  not  inconsistent  with  this 
opinion. 


RUSSELL  «t  Bl.  r.  SUDDOTH  et  aL 
(No.  287.) 

(Supreme  Court  of  Arkansas.    March  27, 1916.) 

1.  HoifEETiKAn  ^=>214— Actions— BuBOEN  or 
Pboof. 

In  an  action  by  diildren  of  decedent  to  re- 
cover as  a  homestead  land  sold  by  the  admin- 
istrator to  pay  the  debts,  the  bardeo  is  on  the 
plaintiffs  to  prove  that  the  land  in  question 
was  the  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {§  397-396;   Dea  Dig.  «=5»214.] 

2.  EouESTEAD  d=3214—E8TABLi8Hi{ENX— Evi- 
dence. 

In  an  action  by  children  of  a  decedent  to 
recover  as  a  homestead  land  sold  by  the  admin- 
istrator to  pay  the  debts,  a  petition  of  the  wid- 
ow daiming  other  property  as  the  homestead, 
and  testimony  by  the  administrator  and  the  at- 
torneys that  such  property  was  set  off  by  the 
court  as  the  homestead,  are  admissible,  though 
not  conclusive  on  the  children. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dif.  §{  397-399;   Dec.  Dig.  «=214.] 

3.  EiviDENCE  €=320S(2)  —  Witnesses  —  An- 
msaioNB  Against  Intbbebt  —  Contkaoio- 
TioN  of  TEsnuoNY— Inconsistent  State- 
ments. 

Where  one  of  the  heirs,  who  was  suing  to 
set  aside  a  sale  of  decedenrs  real  estate  under 
a  claim  of  homestead,  was  of  age  when  her  moth- 
er filed  a  petition  purporting  to  be  by  the  widow 
and  all  the  children,  claiming  other  property  as 
the  homestead,  that  petition  is  admissible  as  an 
admission  by  such  child  against  interest  and  as 
a  statement  contradictory  to  her  testimony. 

[Eld.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  H  714.  721:  Dec.  Dig.  «=208(2).) 

4.  UOUESTEAD    <&=>143  —  RiOHTS    OF    SUBVIV- 

OBS— Selection  by  Wife. 

Though  a  wife  may,  under  Kirby's  Dig.  { 
3902,  during  the  lifetime  of  hw  husband,  claim 
the  homestead  as  exempt  from  execution,  if  he 
refuses  to  do  so,  and  select  from  lands  exceeding 
the  amount  allowed  as  exempt,  she  cannot  after 
the  death  of  her  husband  impress  any  lands  with 
the  homestead  character  or  abandon  the  home- 
stead in  any  way  aifecting  the  rights  of  tha 
minor  diildren. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  270;  Dec.  Dig.  «=»143.] 

6.  HOMESTEAn  «S>81&— RlSHIB  OT  Stotitobs 

-^Instbuction. 

In  an  action  by  the  children  of  a  decedent 
to  set  aside  a  sale  of  land  claimed  as  a  home- 
stead, an  instructioii  that,  after  the  death  of  the 
father,  th^  mother,  acting  for  the  eliildiai,  has 


the  rig^t  to  set  np  fOr  them  the  daim  of  home- 
stead, where  the  tract  may  be  either  of  several 
tracts  of  land,  depending  on  the  intention  of  de- 
cedent and  where  sudi  claim  was  made  in  good 
faith  and  a  homestead  located,  the  children  are 
bound  thereby,  was  not  erroneous  as  an  instruc- 
tion that  the  widow  had  the  right  to  select  for 
the  minors  a  homestead  out  of  the  lands  of  de- 
ceased, but  merely  meant  that  she  had  the  right 
acting  for  them,  to  set  up  a  claim  of  homestead 
and  have  determined  wliat  waa  in  fact  the  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  S§  400-403:  Dec.  I^.  «=>2ie.] 

Appeal  from  Circuit  Court,  Phillipa  Coun- 
ty; J.  M.  Jackson,  Judge. 

Suit  by  Georgia  Russell  and  others  against 
L.  B.  Suddoth  and  others  to  recover  a  tract 
of  land  alleged  to  have  been  the  homestead 
of  plaintiffs'  deceased  father.  Judgment  for 
the  defendants,  and  plaintiffa  appeal.  Af- 
firmed. 

Appellants,  children  of  P.  T.  Baugb,  brought 
fbis  suit  to  recover  possession  of  2*/to 
acres  of  ground  In  the  village  of  Turner, 
alleged  to  have  been  the  homestead  of  the 
deceased,  their  father,  and  occupied  by  him 
as  such  at  the  time  of  bis  death. 

The  answer  denied  that  the  land  in  con- 
troversy was  the  homestead  of  the  father  of 
appellants  at  his  death,  and  alleged  that  ap- 
pellees were  the  owners  of  the  north  half 
thereof,  through  different  mesne  conveyances 
from  J.  C.  Terry,  who  purchased  the  same  at 
the  administrator'a  sale  thereof,  by  order  of 
the  probate  court,  for  the  payment  of  the 
debts  of  the  estate  of  their  said  father.  They 
disclaimed  any  interest  in  the  south  half  of 
the  block,  and  pleaded  the  five  and  seven 
year  statute  of  limitations,  and  also  set  up  a 
daim  for  bettermenta 

It  appears  from  the  testimony  that  P.  T. 
Baugh,  the  father  of  appellants,  owned  a 
farm  about  five  or  six  miles  from  the  village 
of  Turner  and  resided  thereon  with  his  wife 
and  family  as  his  homestead;  that  he  pur- 
chased the  block  of  ground  in  controversy  In 
the  little  village  of  Turner  for  $2S0,  and 
moved  his  family  to  the  small  house  on  the 
south  end  thereof,  in  order  to  obtain  better 
school  facilities  for  his  minor  children.  He, 
also,  while  living  in  said  village,  had  a  con- 
tract for  cairying  the  mail.  The  family 
lived  there  from  1894  to  the  death  of  said 
Baugh  in  1897,  and  they  thereafter  moved 
back  to  the  farm.  Testimony  was  Introduced 
tending  to  show  that  the  residence  In  Turner 
was  only  temporary  and  in  order  that  better 
educational  advantages  might  be  enjoyed  by 
his  children,  and  that  it  was  not  the  Inten- 
tion of  the  deceased  to  change  his  homestead 
from  the  farm  to  the  block  ot  ground  in  the 
village  of  Turner.  The  testimony  on  this 
point  was  In  conflict,  however,  Hiere  being 
some  from  whldi  it  could  have  been  inferred 
that  BUfA  was  the  case.  The  odnrt  permitted 
the  introduction  in  e^dehesi,  over  appellant's 
objection,  of  a  certain  petltfon  of  the  widow ' 
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and  children  of  aald  Bangh  In  the  probate 
court,  stating  that  the  farm  was  the  home- 
stead of  the  deceased,  and  claiming  the  rents 
upon  the  adjoining  lands  thereto,  her  dower 
not  having  been  assigned ;  and  also  the  state- 
m^t  of  two  witnesses,  the  administrator  and 
his  attorney,  of  the  action  of  the  court  in 
sustaining  the  petition. 

The  court  In  Instructing  the  Jury  gave, 
over  appellant's  objection.  Instruction  num- 
bered 5,  as  follows: 

"The  jury  are  instructed  that,  upon  the  death 
of  the  father  owning  a  homestead,  the  mother, 
acting  for  the  children,  has  the  right  to  set  up 
for  them  a  claim  of  homestead,  where  the  home- 
stead might  be  either  of  several  tracts  of  land, 
dependiiiK  upon  the  intention  of  the  father  as 
to  the  location  of  the  family  home  at  the  time 
of  his  death;  and  where  such  claim  is  in  good 
faith  made,  and  a  homestead  located,  the  chil- 
dren are  bound  thereby." 

From  the  Judgment  on  the  verdict  In  ap- 
pellee's favor,  this  appeal  Is  prosecuted. 

Fink  &  Dinning,  of  Helena,  for  appellants. 
Sevens  &  Mondt,  of  Helena,  for  appellees. 

KIRBY,  J.  (after  stating  the  facts  aa 
above).  [1]  It  Is  contended  that  the  court 
erred  In  allowing  the  introduction  of  said 
testimony  and  in  the  giving  of  said  Instruc- 
tion numbered  5.  The  question  at  Issue  in 
the  case  was  whether  or  not  the  probate  sale 
of  the  lands  ia  controversy  to  appellees' 
grantor  was  void,  on  account  of  same  being 
the  homestead  of  their  father,  the  deceased, 
at  his  death,  and  the  burden  of  proof  was 
upon  appellants  to  show  that  fact 

[2]  The  petition  Introduced  In  evidence 
purported  to  be  by  the  widow  and  all  the 
children  of  the  deceased,  naming  them,  and 
the  statements  of  the  witnesses,  the  admin- 
istrator and  bis  attorney,  who  resisted  the 
claim  made  in  the  petition  of  the  court's  ac- 
tion thereon,  were  competent,  as  tending  to 
show  the  location  of  the  homestead  of  the 
deceased. 

[3]  It  was  also  admissible  as  against  the 
heir  whose  name  appeared  In  it  as  a  petition- 
er, who  was  of  age  at  the  time  it  was  filed, 
as  an  admission  against  Interest,  and  as  a 
statement  contradictory  of  her  testimony 
herein ;  and  there  was  no  attempt  to  show 
an  adjudication  by  the  probate  court  that 
the  farm  was  the  homestead  of  the  deceased, 
claimed  to  be  conclusive  of  the  question  here- 
in. These  facts  were  only  Introduced  to 
throw  such  light  as  they  might  shed  upon 
the  question  at  Issue,  and  the  t^tlmony  was 
competent. 

[4]  The  widow  cannot,  of  course,  impress 
the  lands  of  the  deceased  after  his  death 
with  the  homestead  character,  nor  can  she 
abandon  the  homestead  and  thereby  In  any 
wise  affect  the  homestead  rights  of  the  minor 
children.  MarQn  v.  Connor,  115  Ark.  305, 
171  S.  W.  125.  The  wife  has  the  right  in 
the  lifetime  of  the  husband  to  claim  the 
homestead  exempt  from  execution  sale.  If  be 


falls  or  refuses  to  do  so,  and  select  the 
homestead  where  the  debtor  has  more  land 
subject  to  the  claim  than  the  law  allows  to 
be  claimed  exempt  as  a  homestead.  Kirby's 
Digest,  I  3902. 

[S]  The  court  did  not  mean  to  tell  the  Jury 
by  the  Instruction  complained  of,  as  con- 
tended by  appellant,  that  the  widow  had  the 
right  to  select  for  the  minors  a  homestead 
out  of  the  lands  of  the  deceased,  but  only 
that  she  had  the  right,  acting  for  them,  to 
set  up  a  claim  of  homestead  of  land  upon 
which  the  homestead  character  had  been  im- 
pressed, and  have  determined  what  was  In 
fact  the  homestead,  the  matter  being  In 
doubt 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 


OLIVER  V.  ROUTH  et  aL    (No.  284.) 
(Supreme  Court  of  Arkansas.    March  27,  1916.) 

1.  JuDQMKNT  «=»17(9)— DEFEcrrvB  Process- 
Seal. 

The  omission  of  the  official  seal  of  the  clerk 
from  a  writ  of  summons  will  not  invalidate  a  de- 
cree based  on  service  of  such  summons. 

[Cd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  31 ;   Dec.  Dig.  «=»17(9).] 

2.  JtrOQUXNT    «=9501— COLLAIEBAI.    ATTACK— 

Effect. 

A  judgment  foreclosing  the  vendor's  lien 
will  not,  on  collateral  attack,  be  set  aside  save 
for  fraud,  and  proof  of  facts  showing  it  was 
erroneous  does  not  warrant  vacation. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  $  941;    Dec.  Dig.  «=9501.] 

3.  CouETs  <s=»33— Pbobatb  Courts— Ehfobce- 

UENT  OF  CONTBACT. 

The  authority  granted  by  Kirby's  Dig.  {| 
209-214,  to  probate  courts  to  grant  specific  per- 
formance of  a  decedeijt's  executory  contract  to 
convey  land  is  a  special  power,  and  in  exercis- 
ing it  a  probate  court  is  not  proceeding  accord- 
ing to  the  course  of  the  common  law,  so  that  its 
jurisdiction  must  appear  from  the  face  of  the 
record. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  135,  136,  138;   Dec.  Dig.  <&=>33.1 

4.  EXECUTOBS   AND   ADUINISTBATOBB   «=3l35-. 

Enforcement  of  Contracts  of  Decedent. 
Under  Act  March  18,  1887  (Laws  1887,  p. 
90),  requiring  the  joinder  of  a  wife  before  a 
deed  to  the  marital  homestead  will  be  effective, 
the  probate  court  is  without  authority  to  spe- 
cifically enforce  a  contract  by  deceased  for  the 
conveyance  of  his  homestead,  such  contract  not 
being  binding,  the  wife  not  having  joined. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administmtors,  Cent  Dig.  H  551-556: 
Dec.  Dig.  «=>135.] 

5.  Exeoutobs  and  Administrators  e=>135— 
Powers  of  Probate  Court— Enforcement 
of  Contbaots  of  Decedent. 

As  Kirby's  Dig.  H  209-214,  anthorizing 
probate  courts  to  specifically  enforce  contracts 
of  o  decedent  to  convey  land,  contemplate  the 
existence  of  a  valid  contract  a  parol  contract 
to  convey  land  cannot  be  enforced. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig,  H  551-566: 
Dec.  Dig.  «=»135.] 
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Appeal  from  Madison  Chancery  Court;  T. 
H.  Eumphreya,  Chancellor. 

Actloo  by  George  Thomas  OliTer,  by  next 
friend  and  mother,  Prlnde  Arrington,  against 
E.  A.  Bouth  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Appellant  Instltnted  this  action  in  the  chan- 
cery court  against  appellees  and  set  np  two 
causes  of  action: 

(1)  Appellant  seeks  to  set  aside  a  decree  of 
foreclosure  of  a  vendor's  lien  on  real  estate 
made  in  the  Madison  chancery  court  several 
years  ago  In  a  suit  wherein  the  Madison 
County  Banlc  was  plaintiff  and  Perde  and 
Geo.  Thos.  Oliver  were  defendants,  on  the 
grounds  that  it  is  void.  The  First  National 
Bank  was  the  successor  of  the  Madison  Coun- 
ty Bank. 

(2)  Appellant  seeks  to  set  aside  as  void  an 
order  of  the  Madison  probate  court  for  the 
specific  performance  of  an  undivided  inter- 
est in  the  same  land. 

The  material  facts  are  substantially  as  fol- 
lows: On  October  6,  1004,  Geo.  B.  Oliver, 
died,  owning  the  land  In  controversy,  situat- 
ed in  Madison  county.  Ark.,  which  was  his 
homestead.  He  left  surviving  him  his  widow, 
Prlncle  Oliver,  now  Prlnde  Arrington  and 
Geo.  Thos.  Oliver,  his  minor  child  and  sole 
heir  at  law.  Prior  to  his  death  G.  B.  Oliver 
and  T.  O.  Gamble  owned  the  land  in  contro- 
versy, each  owning  an  undivided  one-half  in- 
terest therein.  On  the  20th  day  of  May,  1908, 
Gamble  by  warranty  deed,  conveyed  his  in- 
terest in  the  land  to  G.  B.  Oliver.  The  deed 
recites  that  a  vendor's  lien  is  retained  for 
?500  of  the  purchase  money,  evidenced  by  a 
promissory  note  of  even  date.  The  note  was 
transferred  by  Gamble  to  the  Madison  Coun- 
ty Bank,  and  in  December,  1001,  after  the 
death  of  Oliver,  the  Madison  County  Bank 
Instituted  proceedings  In  the  chancery  court 
against  the  widow  of  O.  B.  Oliver,  who  was 
named  as  Percle  Oliver,  and  Geo.  Thos. 
Oliver,  the  minor  child,  to  foreclose  a  vea- 
dor's  Hen  on  the  lands  in  controversy.  Serv- 
ice was  had  upon  the  widow  and  minor  child 
of  Geo.  B.  Oliver,  deceased,  in  the  manner  re- 
quired by  statute,  but  the  derk  failed  to  put 
the  seal  of  the  court  on  the  summons.  The 
court  found  there  was  a  balance  due  of  the 
purchase  money  on  the  said  land  in  the  sum 
of  $537,  and  a  decree  of  fore<;loaure  of  the 
vendor's  lien  of  plaintiff  was  entered  of  rec- 
ord. The  land  was  duly  sold  under  the  de- 
cree, and  the  purchaser  at  the  commissioner's 
sale  conveyed  the  land  by  deed  to  E.  A. 
Bouth. 

In  the  present  action  appellant  introduced 
evidence  tending  to  show  that  some  of  the  in- 
stallments of  the  purchase  price  sued  on  In 
that  case  were  not  due  at  the  time  the  decree 
of  foreclosure  was  entered  of  record.  Testi- 
mony was  also  introduced  by  at>pellant  tend- 
ing to  show  that  certain  payments  had  been 
made  which  were  not  taken  Into  account  by 
the  co.urt  in  rendering  the  decree  of  foreclo- 


sure. Evidence  was  Introdnoid  by  am)elleea 
tending  to  show  that  no  such  payments  liad 
been  made.  The  views  we  shall  hereinafter 
express,  however,  renders  It  unnecessary  to 
set  out  this  testimony  in  detalL  It  is  undis- 
puted that  the  land  in  ccHitroversy  was  the 
homestead  of  Geo.  B.  Oliver  at  the  time  of 
his  death,  and  that  Geo.  Thos.  Oliver  was 
still  a  minor  at  the  time  of  the  institution 
of  this  suit  The  suit  was  brought  by  his 
mother  as  next  friend. 

After  the  death  of  Geo.  B.  Oliver,  admin- 
istration was  had  upon  his  estate.  A  peti- 
tion was  filed  in  the  probate  court  setting  up 
that  Thos.  J.  Oliver,  the  twin  brother  of  Geo. 
B.  Oliver,  had  purchased  one-half  interest  in 
the  land  in  controversy  from  his  brother 
prior  to  bis  death.  No  wrlttoi  contract  of 
purchase  was  had  between  the  brother*.  It 
was  shown,  however,  to  the  probate  court 
that  Thos.  J.  OUver  had  made  a  verbal  con- 
tract with  his  brother  for  the  purchase  of  an 
undivided  one-half  Interest  in  the  land,  and 
bad  paid  him  thi^refor  the  sum  of  $400  as 
part  of  the  purchase  money.  The  balance  of 
the  purchase  money  was  paid  to  the  adminis- 
trator, and  an  order  was  made  pursuant  to 
sections  200-214  of  Kirby*s  Digest  for  the 
specific  performance  of  the  contract 

The  diancellor  entered  a  decree  dismissing 
appellant's  complaint  for  want  of  equity  as 
to  the  decree  of  foredosure  in  the  Madison 
chancery  court  It  was  also  decreed  that  his 
cause  of  action  seeking  to  set  aside  the  Judg- 
ment in  the  Madison  probate  court  should  be 
dismissed  without  prejudice  to  any  proceed- 
ing appellant  might  hereafter  institute  In  the 
probate  court  in  relation  thereto.  The  case 
is  here  on  appeaL 

S.  H.  Somberger,  of  Sapulpa,  Okl.,  for  ap- 
pellant   W,  N.  Ivle,  of  Rogers,  for  appellees. 

HART,"  J.  (after  stating  the  facts  as  above). 
[1]  It  Is  claimed  by  counsel  for  appellant  that 
the  decree  of  foreclosure  in  the  case  of  the 
Madison  County  Bank  against  the  widow  and 
minor  child  of  Geo.  B.  Oliver,  deceased,  was 
void,  because  the  writ  of  summons  was  with- 
out the  official  seal  of  the  clerk;  but  this 
court  has  dedded  adversely  to  him  in  re- 
gard to  this  contention.  In  the  case  of  Rudd 
V.  Thompson  &  Barnes,  22  Ark.  363,  the 
court  held  that  a  writ  of  summons  is  not 
void  for  want  of  the  offidal  seal  of  the  clerk, 
and  that  It  may  be  amended  on  application 
to  the  court.  The  court  further  held  that. 
If  no  application  to  amend  has  been  made,  the 
defect  is  ground  of  reversal  of  a  Judgment 
rendered  by  default,  but  that  the  writ  cannot 
be  treated  as  void. 

[2]  Again,  it  is  contended  that  the  Judg- 
ment of  the  Madison  chancery  court  foreclos- 
ing the  vendor's  lien  on  the  property  in  con- 
troversy should  be  set  aside  because  certain 
Installments  of  the  purchase  money  for  which 
the  decree  of  foreclosure'  was  liad  were  not 
then  due,  and  for  the  further  reason  that  cer- 
tain crests  were  not  allowed  whi<^  should 
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have  been  sllowed  1il  tiiat  caae.    It  mnot  be  l  See,  also,  Hlndman  y.  O'C)0iinDr,<B4  Ark.  627, 
remembered,  howerer,  that  this  Ib  a  coUater-  16  S.  W.  1052,  13  L.  R.  A.  490.    This  distiiic- 


al  attack  on  the  decree.  In  the  case  of  Whlt- 
ford  v.  Whltford,  100  Ark.  63,  139  S.  W.  653, 
the  court  held: 

"In  determining  the  validity  of  a  jadgment 
upon  collateral  attack,  a  distinction  must  be  ob- 
served between  those  facts  which  involve  the 
jurisdiction  of  the  court  over  the  parties  and 
Bubject-matter  and  those  quasi  jurisdictional 
facta,  without  allegation  of  which  the  coon 
cannot  properly  proceed,  and  without  proof  of 
which  a  decree  should  not  be  made;  absence  of 
the  former  renders  the  judgment  void  upon  col- 
lateral attack,  but  not  so  as  to  the  latter." 

To  the  same  effect  see  Citizens'  Bank  v. 
Commercial  National  Bank,  107  Ark.  142, 156 
S.  W.  102 ;  McDonald  v.  Ft  Smith  &  West- 
em  K.  Co.,  105  Ark.  5,  150  S.  W.  135;  Crit- 
tenden liumber  Co.  v.  McDougal,  101  Ark. 
390,  142  S.  W.  836l  So  the  decree  In  the 
chancery  case  referred  to  might  have  been 
erroneous,  but  this  would  depend  upon  the 
facts  before  the  court.  If  It  was  erroneous, 
it  could  bave  been  set  aside  on  appeal :  but 
the  validity  of  it  cannot  be  attacked  col- 
laterally except  on  the  ground  that  It  wu 
procured  by  fraud.  There  Is  no  allegation  or 
proof  in  the  present  action  that  the  decree 
In  the  chancery  case  was  procnrod  by  fraud. 
It  follows  that  the  decree  of  the  chancellor 
on  this  branch  of  the  case  was  correct,  and 
must  be  afflrmed. 

[}]  We  now  come  to  the  question  of  the 
judgment  of  the  Madison  probate  court  order- 
ing the  administrator  of  the  estate  of  Geo, 
B.  Oliver,  deceased,  to  execute  to  Thos.  J. 
Oliver  a  deed  to  an  undivided  one-half  in- 
terest In  the  homestead  of  decedent. 

The  property  In  controversy  was  the  home- 
stead of  Geo.  B.  Oliver.  An  order  of  the 
probate  court  directed  the  administrator  of 
his  estate  to  specifically  execute  a  contract 
whl<^  the  decedent  had  made  with  bis  broth- 
er before  he  died.  The  authority  to  grant 
spedflc  performance  of  an  executory  contract 
to  convey  land  against  the  executor  or  ad- 
ministrator of  a  decedent  is  a  special  power 
conferred  upon  the  probate  court  by  sections 
209-214  of  Klrby's  Digest  It  Is  to  be  ex- 
ercised in  a  special  manner,  and  not  accord- 
ing to  the  course  of  the  common  law.  In 
cases  falling  within  the  usual  powers  of  the 
probate  court  the  rule  Is  that,  where  the  record 
is  silent  with  respect  to  any  fact  necessary 
to  give  the  court  Jurisdiction,  it  wUl  be  pre- 
sumed that  the  court  acted  within  its  jnrls- 
diction.  Massey  v.  Doke,  186  S.  W.  271. 
But  where  special  powers  conferred  or  exer- 
cised in  special  manner,  not  according  to  the 
course  of  the  common  law,  or  where  the  gen- 
eral powers  of  the  court  are  exercised  over 
a  class  not  within  its  ordinary  jurisdiction 
upon  the  performance  of  prescribed  condi- 
tions, no  such  preernmptlon  or  JurisHctiM 
wfll  attend  the  judgment  of  the  court  The 
facta  essential  to  the  exercise  of  the  speClai 
jwlsdlctlcn  nrast  appear  In  such  cases  tipoU 
the  record.    Beakley  v.  Ford,  185  Si  W.  7«ft 


tlon  was  pointed  out  In  Massey  v.  Doke. 

[4]  As  we  have  already  seen  the  laud  in 
controversy  was  the  homestead  of  Geo.  B. 
Oliver  at  the  time  of  his  death,  and  the  pro- 
bate court  had  no  power  to  render  a  judg- 
ment of  specific  performance  of  an  executory 
ctmtract  to  convey  the  homestead.  Under  the 
act  of  March  18,  1887  (Laws  1887.  p.  90),  a 
deed  purporting  to  convey  the  homestead  by 
a  married  man  is  void  unless  his  wife  jcdns 
in  the  execution  of  the  deed.  Davis  v.  Hale, 
114  Ark.  426,  170  S.  W.  99,  and  cases  cited ; 
Stephens  v.  Stephens,  108  Ark.  63,  156  S. 
W.  837 ;  Newman  ▼.  Jacobeon,  108  Ark.  297, 
168  S.  W.  134.  In  the  case  of  Waters  v. 
Hanley,  179  S.  W.  817,  in  discussing  tbis 
statute,  we  said  that  it  la  dear  that,  if  a 
husband  cannot  make  a  conveyance  of  the 
homestead  without  the  concurrence  of  his 
wife,  be  cannot  make  a  contract  to  convey 
the  homestead  which  will  be  obligatory  up- 
on his  wife.  The  reason  given  was  that  if 
he  could  do  so,  the  statute  could  be  easily 
evaded  and  would  be  of  no  force.  See,  also, 
Jarrett  v.  Jarrett  118  Ark.  134,  167  S.  W. 
482.  Therefore  we  are  of  the  opinion  that 
the  probate  court  had  no  power  to  make  an 
order  for  specific  performance  of  the  con- 
tract made  by  the  decedent  in  his  Ufcttane 
to  convey  his  homestead  to  another. 

[5]  We  think  the  order  was  void  for  an 
additional  reason.  Section  209  et  seq.  con- 
templates that  there  idiould  be  a  valid  exec- 
utory contract  to  convey  land  made  by  the 
decedent  before  the  probate  court  can  order 
it  to  be  spedflcally  performed.  The  contract 
in  question  was  an  oral  one,  and  no  posses- 
sion was  taken  under  the  contract  prior  to 
the  death  of  the  vendor.  The  contract  then, 
could  not  have  been  specifically  mforced  had 
Geo.  B.  Oliver  lived  and  the  purchaser  had 
brought  suit  against  htm.  Under  the  rule 
before  announced  the  judgment  of  the  Madi- 
son probate  court  coul4  only  be  supported 
by  a  record  whldi  ^ows  jurisdiction,  and  no 
presumption  as  to  its  jurisdiction  will  be 
indulged. 

From  the  views  we  bave  expressed  it  fol- 
lows that  the  court  erred  in  not  setting  aside 
the  order  of  the  Madison  probate  court  and 
for  that  error  the  decree  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter a  decree  in  accordance  with  this  opin- 
ion. 


MABTELS  V.  WYSS. 
(Supreme  Court  of  Arkansas. 


(No,  2830 
Mardi  27, 1916.) 


Taxation  e=>836—  Pbnaitiks  —  STATCfiwi  — 

CONSTBUCnoN— BXPSAI.  BT  IKPUOATIOR. 

Kirby's  Dig.  Sf  7083,  7084,  provide  that  the 
collector  of  taxes  snail  file  his  return  by  the  sec- 
ond Monday  in  May,  and  that  the  derk  of  court 
sball  add  a  penalty  of  26  per  cent  on  all  delin- 
qnent  taxes.  Under  section  7068  taxpayers  were 
allowed  until  the  10th  of  April  to  pay  taxes  or 
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until  the  coneetor  dosed  bis  books  after  thst 
time.  The  act  a^roved  May  81,  1911  (Laws 
1911,  p.  361),  provides  that  all  taxes  unpaid  after 
the  loth  day  of  April  shall  be  considered  de- 
linquent, that  the  collector  shall  extend  the  pen- 
alty of  10  per  cent,  against  all  delinquent  tax- 
payers, and  that  the  clerk  of  the  court  shell 
charge  the  collector  wiUi  10  per  cent,  on  all  re- 
ceipts recorded  after  April  10th,  except  in  case 
of  error  in  recording.  Held  that,  as  there  was 
no  express  repeal  in  the  act  of  1911,  and  since 
where  two  statutes  are  apparently  conflicting 
the  former  will  not  be  repealed  b^  implication,  if 
by  appb'ing  all  rules  for  judicial  construction 
the  two  statutes  can  be  reconciled,  the  act  of 
19U  did  not  repeal  Kirby's  Dig.  §{  7083,  70S4, 
but,  construed  with  sections  70^  and  7084,  its 
meaning  is  that,  where  taxes  are  paid  after  the 
10th  of  April  and  before  the  26  per  cent,  penalty 
is  assessed  by  the  clerk,  the  collector  is  required 
to  extend  and  collect  a  penalty  of  10  per  cent. 

[Ed.  Note.— For  other  cases,  see  Tazatioiu 
Cent.  Dig.  S  1661 ;   Dec.  Dig.  i3s>83e.] 

Appeal  frmn  Polk  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Action  by  L.  O.  Martela  against  Caesar 
Wyss.  From  a  decree  for  the  defendant, 
plalntUt  appeals.    Affirmed. 

Im.  O.  Martels  Instituted  this  action  In  the 
chancery  court  against  Jeff  McKlnuon  to 
foreclose  vendor's  lien  on  a  quarter  section 
of  land  in  Polk  county,  Ark.  Caesar  Wyss 
filed  an  Intervention,  claiming  the  land  under 
a  tax  deed  executed  to  one  R.  P.  Harris. 
Harris  deeded  the  land  to  Wyss.  The  land 
was  sold  at  a  tax  sale  on  the  second  Mon- 
day in  June,  1911 ;  that  being  the  13th  day 
oi:  the  month.  Plaintiff,  Martels,  filed  a  re- 
ply to  the  Intervention  of  Wyss  in  which  he 
alleged  that  the  land  was  sold  for  a  i)enalty 
of  25  per  cent,  when  only  a  10  per  cent  pen- 
alty should  have  been  added;  that  the  over- 
charge in  penalty  amounted  to  73  cents  and 
avoided  the  sale.  The  court  found  that  the 
tax  sale  was  valid,  and  that  Caesar  Wyss 
was  the  owner  of  the  land.  The  lien  of  the 
plaintiff,  Martels,  was  therefore  denied,  and 
the  recital  thereof  in  the  deed  was  canceled 
as  a  doud  upon  the  title  of  Caesar  Wyss. 
From  the  decree  entered  of  record,  the  plain- 
tiff, Martels,  duly  prosecuted  an  api)eal  to 
this  court 

Wright  Prickett  and  J.  L  Alley,  both  of 
Mena,  for  appellant  Minor  Pipkin,  of  Mena, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  contended  by  counsel  for  appellant  that 
the  act  approved  May  31,  1911,  fixing  a  uni- 
form date  for  paying  taxes  without  penalty, 
and  providing  for  such  penalty,  repeals  sec- 
tion 7083  and  7084  of  Kirby's  Digest  Sec- 
tion 1  and  2  of  tlie  act  of  1911  reads  as 
follows: 

"Section  1.  All  taxe^  levied  on  teal  estate  and 
personal  property  by  the  several  county  courts 
of  the  state,  when  assembled  for  the  purpose  of 
levying  taxes,  shall  be  deemed  to  be  due  and  pay- 
able at  any  time  from  the  first  Monday  in  Jan- 
uary to  and  including  the  tenth  day  of  April  in 
each  year,  and  all  such  taxes  remaining  unpaid 
after  the  tenth  day  of  April  shall  be  considered 


as  deUnQuent,  and  It  is  hereby  made  the  duty 
of  the  collector  to  extend  a  penalty  of  ten  per 
cent,  against  all  such  delinquent  taxpayers  tnit 
have  not  paid  their  taxes  within  the  time 
limit  above  specified,  and  the  collector  sliall  col- 
lect said  penalty  in  the  same  manner  and  at  the 
same  time  he  collects  other  delinquent  taxes. 

"Sec.  2.  The  clerk  of  the  county  court  at  the 
time  of  making  settlement  with  the  collector, 
sliall  carefully  examine  the  record  of  tax  receipts 
as  kept  by  the  collector  and  shall  charge  said 
collector  with  a  sum  equal  to  ten  per  cent  of 
all  tax  receipts  recorded  subsequent  to  the  tenth 
day  of  April:  Provided,  all  errors  or  omiasions 
of  the  collector  in  recording  any  tax  receipt 
shall  be  exempt  from  the  penalties  herein  pre- 
scribed." 

General  Acts  of  1911,  page  861. 

Sections  7083  and  7084  of  Kirby's  Digest 
read  as  follows: 

"Sec.  7083.  The  collector  shall,  by  the  second 
Monday  in  May  in  each  year,  file  with  the  derit 
of  the  county  court  a  list  or  lists  of  all  such 
taxes  levied  on  real  estate  as  such  collector  has 
been  unable  to  collect  therein  describing  the 
land  or  dty  or  town  lots  on  which  said  delin- 
quent taxes  are  charged  as  the  same  described 
on  the  tax  Imoks,  and  the  collector  shall  attach 
thereto  his  affidavit  to  the  correctness  of  snch 
list  The  clerk  of  the  count?  court  shall  care- 
fully scrutinize  said  list  and  compare  the  same 
with  the  tax  book  and  record  of  tax  receipts, 
and  shall  strike  from  said  list  any  tract  of  land, 
city  or  town  lot  upon  which  the  taxes  sliall  have 
been  paid,  or  which  does  not  appear  to  have 
been  entered  upon  the  tax  book,  or  that  shall  ap- 
pear from  the  tax  book  to  be  exempt  from  taxa- 
tion. 

"See.  7084.  No  taxes  returned  ddinquent  as 
aforesaid  shall  be  paid  into  the  state  treasury, 
except  by  (he  collector.  It  shall  be  the  duty  of 
the  clerk  of  the  county  court  to  add  a  penalty 
of  twenty-five  per  centum  upon  all  taxes  so 
returned  delinquent  which  penalty  shall  be  col- 
lected in  the  manner  provided  for  the  oollectioa 
of  delinquent  taxes." 

Prior  to  the  passage  of  the  act  of  1911  in 
question  taxpayers  were  allowed  to  the  10th 
day  of  April  to  pay  taxes  on  all  classes  of 
property  without  a  penalty.  After  that  time, 
under  section  7069,  the  collector  mlglit  dis- 
train to  pay  taxes  on  personal  property  which 
had  not  been  collected  and  a,  penalty  of  25 
per  cent  thereon.  Under  section  7083  be  was 
required  to  make  a  list  of  real  property  on 
which  taxes  had  not  been  paid  to  the  10th 
of  April,  and  was  required  to  file  such  list 
With  the  county  clerk  by  the  second  Monday 
In  May  of  each  year.  Owners  of  land  mi^ 
pay  taxes  thereon  at  any  time  before  the  list 
was  filed  without  a  penalty,  but  there  was 
no  duty  upon  the  collector  to  keep  tbe  tax 
books  open  for  that  purpose  after  the  10th  of 
April.  In  other  words,  under  the  old  act,  the 
tax  collector  mlgiit  dose  the  books  after  the 
10th  day  of  April  and  refuse  to  reoelve  pay- 
ment of  taxes  by  the  owners,  but  If  he  cho% 
to  keep  open  the  tax  books  until  he  filed  the 
list  with  the  clerk,  the  owner  might  pay  his 
taxes  without  paying  a  penalty.  Boles  v.  Mc- 
Neil, «6  Ark.  422,  51  8.  W.  71. 

There  is  no  express  repeal  of  sections  7063 
and  7084  by  the  act  of  1911;  but  It  is  Insisted 
that  they  are  repealed  by  Implication.  The 
Legislature  of  1911  did  not  take  up  the  whole 
subject-matter.    If  they  ba4  bitoided  to  d« 
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BO)  It  Is  prdb&ble  fhat  some  reference  would 
have  been  made  to  the  prior  acts  on  tbe  sub- 
ject Connael  do  not  point  spedflcally  to  any 
invincible  repognancy  between  the  old  and 
tbe  new  statntes. 

Bepeals  by  Implication  are  not  favored, 
and,  when  two  statntes  covering:  the  whole 
or  any  part  of  the  same  sablect-matter  are 
not  absolutely  irreconcilable,  effect  should  be 
given.  If  poBslbie,  to  both.  It  Is  only  where 
two  iitatntes  relating  to  the  same  subject  are 
so  repugnant  to  eadi  other  that  both  cannot 
be  enforced  that  the  last  one  enacted  will 
supersede  ttie  former  and  repeal  it  Iv  Impli- 
cation. Carpenter  v.  Little  Bock,  101  Arlc 
238, 142  8.  W.  162 :  Benton  v.  Willis,  76  Ark. 
443.  88  S.  W.  1000;  Coats  v.  Hill,  41  Ark. 
149;  Blackwell  v.  State,  46  Ark.  90.  Tested 
by  this  cardinal  rule  of  construction,  we  can- 
not say  that  tbe  repugnancy  between  the  new 
statute  and  the  old  one  is  plain  and  unavold- 
atfle.  Tbe  conflict  Is  more  seeming  than  real ; 
and  tn  case  of  a  seeming  conflict  between 
two  acts  all  rules  for  Judicial  construction 
are  to  be  applied  to  the  end  that  they  may  be 
reocnclled  before  reaching  a  conclusion  that 
the  one  rei)eal8  the  other. 

The  act  of  1911  does  not  cover  the  whole 
subject-matter  of  tbe  prior  statutes  on  the 
subject  No  reference  Is  made  tn  It  to  the 
prior  statntes.  If  we  should  hold  that  the 
later  act  repeeilB  the  former,  there  would  be 
a  radical  diange  In  the  method  of  extending 
delinquent  taxes  on  real  estate  and  collect- 
ing the  same  and  this  too  without  any  lan- 
guage being  used  in  the  later  act  that  would 
indicate  that  the  Legislature  contemplated 
such  a  sweeping  change.  As  the  old  act  was 
construed  by  this  court,  the  collector  was  not 
required  to  keep  the  tax  books  open  after 
tbe  10th  of  April  of  eadi  year,  but.  If  he  did 
keep  them  open,  the  owner  of  real  property 
might  pay  his  taxes  at  any  time  before  the 
collector  was  required  to  file  bis  delinquent 
list  with  tbe  county  derk  without  being  sub- 
ject to  a  penalty. 

Under  tbe  provisions  of  tbe  new  act  tbe 
collector  Is  required  to  extend  a  penalty  of 
10  per  .cent  against  all  taxpayem  who  have 
not  paid  their  taxes  to  and  Including  tbe  10th 
day  of  April  In  each  year.  We  think  tbe 
obvious  meaning  of  the  statute  Is  that 
where  the  owner  pays  hla  taxes  after  tbe 
lOch  day  of  April  and  before  the  26  per  cent 
penalty  Is  added  by  the  clei^  under  section 
7064  of  Kirby's  Digest  the  coUector  U  re- 
quired to  extffiid  the  penalty  of  10  per  cent 
against  such  delinquent  taxpayer  and  collect 
the  samei  The  old  law  remains  as  It  was; 
that  la  to  say,  It  Is  still  the  duty  of  the  col- 
lector to  file  with  the  county  clerk  a  delin- 
quent list  of  real  estate  on  or  before  the  sec- 
ond Monday  In  May,  and  It  is  still  the  duty 
of  the  county  clerk  to  careAilly  scruttnlse 
said  list  and  compare  It  with  tax  books  and 
record  of  tax  receipts,  etC;,  as  required  by 


section  7063  at  Klrbj^s'  Blgest  It  is  still  his 
duty  under  section  7064  to  add  a  penalty  of 
25  per  cent,  upon  all  taxes  so  returned  de- 
linquent When  so  construed,  the  two  acts 
are  harmonious,  and  present  a  complete  sys- 
tem for  collecting  taxes  from  delinquent  tax- 
payers. This  construction  is  borne  out  by 
section  2  of  the  act  of  1911.  Under  It  the 
county  derk  at  the  time  of  making  settle- 
ment with  the  coUector,  is  required  to  care- 
fully examine  the  record  of  tax  receipts  as 
kept  by  the  collector,  and  is  required  to 
charge  the  collector  with  a  sum  equal  to  10 
per  coit  of  all  tax  receipts  recorded  subse- 
quent to  the  10th  day  of  April.  Before  tbe 
passage  of  the  act  the  collector,  at  his  option, 
might  keep  the  tax  books  open  after  the  10th 
day  of  April,  but  he  was  not  required  to  do 
so  and  could  not  collect  any  penalty  from  the 
delinquent  taxpayer.  No  i>enalty  could  be 
added  until  the  clerk  added  It  pursuant  to' 
section  7084  of  Kirby's  Digest  We  think  It 
is  evident  that  the  Legislature  only  intended 
to  require  the  sheriff  to  extend  and  collect 
a  penalty  of  10  per  cent  on  all  taxes  collect- 
ed by  him  subsequent  to  the  10th  day  of 
April,  and  before  the  time  the  25  per  cent 
penalty  was  added  by  the  county  clerk,  under 
section  7084  of  Kirby's  Digest 

It  is  conceded  by  counsel  for  Martels  that 
the  tax  sale  was  in  all  respects  valid,  except 
as  to  the  amount  of  the  penalty.  Tbey  con- 
tended that  the  penalty  charged  Should  have 
been  10  per  cent.,  and  not  25  per  cent  They 
admitted  that  If  the  penalty  is  25  per  cent, 
then  tbe  Judgment  Is  correct  In  other  words, 
they  conceded  that  the  JudgmMit  is  correct 
unless  the  act  of  April,  1911,  under  consider- 
ation repeab)  sections  7083  and  7084  of  Kir- 
by's Digest 

Having  held  that  the  later  act  does  not 
repeal  the  prior  one,  the  Judgment  must  be 
affirmed. 


WILLIAMS  et  aL  v.  PRIOLEAU.    (No.  285.) 
(Supreme  Court  of  Arkansas.    March  27,  1916.) 

1.  MoBTOAOES  ^=338(1)— Absolute  Dked  as 

MOBTGAQE— EVIDENCB— SUETICIENCT. 

The  chancellor's  finding  that  a  deed  absolute 
on  its  face  was  intended  as  a  mortgage  to  secure 
the  grantees  for  advances  made  held  not  con- 
trary to  the  preponderance  of  the  testimony. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  $  108 ;  Dec.  Dig.  «=>38(1).] 

2.  JuioGKENT   «=9747(e)  —  Conclusiveness — 
Mattkbs  Concludeo. 

Under  Kirby's  Dig.  i  8648,  dedaring  that 
in  an  action  of  unlawful  detainer,  title  to  the 
premises  shall  not  be  adjudicated,  save  to  show 
the  right  of  possession  and  the  extent  thereof,  a 
judgment  in  an  action  of  unlawful  detainer  is 
not  an  adjudication  ••  to  title,  preduding  sub- 
sequent action  of  ejectment 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1291 ;   Dec  Dig.  «=s»747(6).) 

S.  Equrrr  4s>66  —  Maxims  —  Dutt  to  do 
EquiTT. 

Where  defendants  contended  that  plaintiff's 
deed,  whidi  was  absolute  on  Its  facet  was  in 
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realitj  a  mortgaBe,  and-  prsyed  that  ft  ahotdd 
be  so  declared,  toey  cannot,  the  court  having 
found  the  deed  to  be  a  mortgage,  defeat  recov- 
ery of  the  debt  on  the  ground  of  limitations,  for 
having  sought  equitable  rehef,  defendants  are 
bound  to  d»  equity. 

[ISd.  Note.— For  other  oases,  see  Equity,  OanL 
Dig.  §i  188-190;  Dec  Dig.  «=>66.] 

4.  w1tnes8es  ®b»14:9<y  —  compeisnct  — 
Tbansactions  with  Deceased  Persons, 
Under  BUrby's  Dig.  §  3093,  providing  that 
in  an  action  by  or  against  an  administrator^  in 
which  judgment  may  be  rendered  for  or  against 
him,  neither  party  may  testify  as  to  any  trans- 
action with  decedent,  plaintiff,  in  an  action  of 
ejectment  against  the  widow  and  heirs  of  the 
grantor,  may  testify  as  to  the  transactions  with 
the  grantor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  651 ;   Dec  Dig.  «=>149(1).] 

6.  MoBTOAGES  4=>126— Rights  OF  MoBTQAQEX 

—Costs. 

Deceased  conveyed  land  to  plaintiff  by  deed 
absohite  on  its  face,  nnder  an  agreement  that 
plaintiff  should  make  certain  advances  and 
should  free  the  land  from  all  valid  incumbrances. 
There  were  several  mortgages,  and  plaintiff  in- 
stituted an  action  to  determine  their  validity. 
Held,  that  the  costs  and  attorney's  fees  so  ex- 
pended by  plaintiff  were  properly  charged 
against  the  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  2U^,  244,  245;   Dec  Dig.  «s» 

6.  Pakties  <S=>7(1)— Nboesbabt  Pabtces— Ob- 
jections. 

In  such  case,  as  plaintiff,  although  the  deed 
was  on  its  face  absolute,  was  really  a  mortgagee, 
and  had  no  interest  unless  the  mortgages  were 
valid,  the  suit  was  proper]^  brought  in  the  name 
of  the  deceased  grantor. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  19;  Dec  Dig.  <8=97(1).] 

Appeal  £n»n  Lonoke  Chancery  Coort; 
John  E.  Martlneau,  Chancellor. 

Action  by  Liouise  Prldeau  against  Llncy 
Ann  Williams  and  others.  From  a  decree 
for  platntifT,  deflendants  appeal.     Afflrmed. 

Appellee  brought  suit  In  ejectment  against 
appellants,  the  widow  and  children  of  Gabe 
Williams,  deceased,  alleging  that  she  was  the 
owner  of  the  lands  described,  which  bad 
been  conveyed  to  her  by  a  warranty  deed  exe- 
cuted by  Gabe  Williams  and  Llncy  Ann  Wil- 
liams on  the  14th  day  of  March,  1908.  Ap- 
pellants moved  to  dismiss  the  complaint  upon 
a  plea  of  res  adjudlcata,  setting  out  the  rec- 
ord In  the  unlawful  detainer  suit  in  Priolean 
V.  WUUams,  104  Ark.  322,  149  S.  W.  101. 
This  motion  being  overruled,  they  answered, 
denying  the  allegations  of  the  complaint; 
alleged  that  they  had  been  in  the  open,  no- 
torious, and  adverse  possession  of  the  lands 
for  30  years,  paying  taxes  thereon,  and  that 
the  alleged  deed  of  conveyance  from  Gabe 
Williams  and  Llncy  Ann  WUllains  was  a 
forgery,  never  baling  been  signed  by  either  of 
them,  and  that,  if  Bvcb  a  deed  was  made.  It 
was  fraudulently  procured,  neither  of  the  al- 
leged grantors  being  able  to  read  or  write; 
and  pleaded  as  res  adjudicata  tlie  decision 
in  the  abone-slvled  oase.  Ibcy  ttien  filed  a 
motion  to  transfer  to  efultyv  stattng  that  the 


alleged  daed  upon  vMA  plaiwtifl  veiled  was 
not  executed  as  a  deed,  bob  was  Intended  as 
a  mortgage  to  secure  certain  Indebtedness,  and 
never  intended  to  operate  as  a  deed;  that 
the  consideration  for  said  deed  waa  so  gross- 
ly Inadequate  as  to  shew  fraud  on  Its  face, 
and  that  It  constituted  a  cloud  on  the  title  of 
defendants,  which  sboiUd  be  removed;  that 
It  should  be  canceled  as  a  deed,  and  consid- 
ered only  as  a  mortgage  to  secure  tXe  amount 
of  $600,  a  debt  to  the  American  Freehold 
Mortgage  Company.  The  case  was  trans- 
ferred to  the  chancery  coart 

It  appears  from  tlie  testimony  tliat  tbe 
lands  were  conveyed  by  a  warranty  deed  at 
tbe  date  alleged  lior  a  recited  conslderatloa  of 
$200  "and  the  asstuiptlon  of  a  mortgage  held 
by  the  Freehold  Land  &  Mortgage  Company 
of  London  for  $700,  and  tbe  assumption  of 
any  valid  mortgages  now  on  record."  Tbe 
deed  purports  to  be  signed  by  Gabe  WQUams 
and  Llncy  Ann  WUllams,  by  their  mark,  wit- 
nessed by  Miss  Jennie  Pickett,  and  dol^  ac- 
knowledged before  Milton  B.  Rose,  a  notary 
pnbUc.  Appellee's  husband,  who  was  ber 
agent  In  the  entire  transaction,  stated  that 
Gabe  Williams  approa<3ied  him  to  borrow 
some  money  on  tbe  lands,  telling  him  of  tbe 
indebtedness  to  the  mortgage  company,  and 
of  various  mortgages  having  been  executed  to 
Banm,  and  of  the  deed  of  trust  from  Baum 
to  his  trustee  in  bankruptcy,  and  that  he 
thought  there  was  more  against  the  land 
than  it  was  worth,  and  declined  to  lend  tbe 
money;  that  they  kept  Insisting  upon  it,  and 
he  finally  agreed  to  buy  It  for  the  considera- 
tion recited,  which  he  stated  was  paid  by  a 
small  amount  of  cash,  and  a  mare  of  the  val- 
us  of  $125,  and  an  old  account  due  him  from 
Williams.  He  said  that  the  grantors  in  the 
deed  came  in  together,  and  made  no  objection 
about  signing  the  deed  whatever,  and  that 
the  acknowledgment  of  it  was  taken  before 
the  notary,  who  read  It  to  them.  The  notary 
also  testified  that  the  deed  was  written,  and 
the  parties  came  into  his  office  with  it  and 
acknowledged  the  same;  that  no  complaint 
or  objection  to  it  was  made  when  It  was  read 
to  them. 

A  great  many  of  other  things  were  testi- 
fied to  by  R.  R.  Priolean  as  to  an  the  trans- 
actions be  had  had  with  the  deceased,  Gabe 
Williams,  and  the  litigation  with  Baum  and 
C<Hner,  trustee,  in  clearing  up  the  title  to  the 
land  and  having  an  adjudication  of  the 
amount  due  np<»i  the  different  mortgages, 
and  also  the  amounts  paid  for  attorney's  fees 
and  cost  at  tiie  Utlgatlan,  amotmting  to  aome- 
thlag  over  $600.  Linx^  Ann  Williams  denied 
ever  having  executed  a  deed  to  ttie  lands  at 
alt  to  appellee,  and  stated  tkat  she  never 
signed  but  one  papeA  uid  anderstood  it  was 
a  mortgage  fbr  suppliea  She  said,  also,  that 
she  had  paid  the  taxes  for  certain  jvam  and 
exhibited  the  receipts  s«me  of  which  wsr« 
after  the  transfer  of  the  lands  to  appellee, 
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futd  receipts  ttam  tits  agent-  at  tdke  Vreebold 
Mortgage  Oompany  for  imlnreat,  wUcb  die 
claimed  to  luiT*  poldt  Tliere  were  scone  oim> 
tradlctory  BtatementB  in  ttie  teatlmatiy  for 
appellee,  and  Iter  tausband  explained  that  Idle 
taoass  ^tli  nidtb  the  Intercat  bad  been  paid 
to  the  Freehold  Mortgage  Company  was  fnr- 
nUdied  Llncy  Ann  WilUamB  by  blmseU,  and 
that  the  taxes  were  paid  by  appellant  while 
they  were  oeCDpjdiig  the  premtses  rent  free, 
as  agreed  between  hlmseU  and  Gabe  WU- 
liams,  doling  the  pendency  at  the  suit 
against  Baam,  Comer,  Stortbz,  and  others  to 
ascertain  the  amount  due  nnder  the  dUEeraat 
mortgages  executed  to  Baom. 

The  chanoellor  found  the  deed  was  Intend- 
ed as  a  security  for  certain  Indebtedness 
and  moneys,  and  held  it  to  be  a  nwrtgage, 
and  ooatlnned  the  case  until  the  next  term 
of  court  for  further  proof  of  the  Indebtedoess 
secured  by  it  He  then  found  that  the 
amount  finally  adjudged  to  be  due  under  the 
Baum  and  Comer  mortgages,  with  the  ex- 
pense of  the  litigation  and  attorney's  fees  In 
the  determination  of  the  amount,  together 
with  the  amount  paid  by  appellee  to  dis- 
charge the  mortgage  of  the  American  Free- 
hold Mortgage  Company  and  Interest,  with 
the  $200  furnished  at  the  time  of  the  execu- 
tion of  the  instrument,  was  secured  by  the 
mortgage,  and  that  the  amount  advanced 
for  supplies  for  cultivating  the  land  did  not 
constitute  a  lien  against  it  under  the  mort- 
gage, and  decreed  that  appellants  were  In- 
debted in  the  sum  of  $2,812.S0,  for  which  the 
land  was  security  under  the  mortgage,  and 
that  same  constituted  a  lien  thereon  for 
said  amount,  for  which  the  land  was  ordered 
sold ;  and  from  this  decree  the  appeal  is  pros- 
ecuted. 

Jas.  B.  Reed  and  Chas.  A.  Walls,  both  of 
Lonoke,  for  appellants.  Trimble  &  Williams, 
of  Lonoke,  and  Blackwood  &  Newman,  of 
little  Rock,  for  appellee. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  [1]  The  undiH>uted  testimony  shows 
that  the  instrument  as  executed  by  Gabe 
Williams  and  Lincy  Ann  WUllams  is  In  form 
a  warranty  deed  conveying  the  lands  in  con- 
troversy, but  after  a  consideration  of  the 
whole  testimony,  which  we  do  not  regard  ai- 
togetber  clear  and  convincing,  we  are  unable 
to  say  that  the  chancellor's  finding  that  the 
Instmment  executed  was  only  Intended  as  a 
mortgage  and  security  is  clearly  against  the 
preponderance  of  the  testimony. 

[2]  No  error  was  committed  in  denying  the 
plea  of  res  adjudlcata,  since  the  former  suit 
was  an  action  of  unlawful  detainer,  In  which 
the  title  to  the  premises  could  not  be  ad^dl- 
cateA.  FMoieau  v.  WUllams,  101  Art.  822, 
149  S.  W.  HA',  Klrbys  Digest,  f  8M8. 

m  The  statute  of  llmltatlonB  eouM  Aot 
aTsS  sgalBst  the  kideMedness  heM  to  be  se- 
cured by  (he  mortgage,  In  fsnn  •'  deed,  even 
If  tias  tPKl.linouy  had  Aown  tbat  wilTlriwit 
1M8.W.-M 


time  had  expired  to  bar  the  claim.  Appel- 
lants were  asUng.  eqnltahls  reli^,  and  that 
an  Instrument  In  form  a  deed  be  declared  to 
be  a  mortgage  only  for  the  security  of  cer- 
tain Indebtednees,  instead  of  the  conveyance 
of  the  title  to  tiie  lands,  -and  were  bound  to 
do  equity;  and  the  court  would  not  Inter- 
vene to  declare  such  instrument  a  mortgage, 
and  then  bold  that  it  did  not  constitute  a 
lien  on  the  land  for  the  debt  It  was  given  to 
secure,  on  account  of  the  statute  of  limita- 
tions. In  other  words,  as  said  In  Sturdivant 
V.  McOorley,  83  Ark.  278,  103  S.  W.  732,  H 
U  R;  A.  (N.  &)  826: 

"The  statute  of  limitations  •  •  *  as  to 
mortgages  does  not  apply  [with  full  force]  to 
eaultable  mortgages  ol  this  kind  evidenced  by 
absolute  deeda  without  any  written  defeasances." 

[4]  The  objection  that  the  testimony  of 
Priolean  Is  ineompetent,  as  relating  to  trans- 
actions with  deceased,  Gabe  WUllams,  is 
without  merit;  the  suit  not  being  against 
the  executor  or  administrator  of  his  estate. 
Section  3093,  Klrby's  Digest ;  Bird  v.  Jones, 
37  Ark.  200;  Mohawk  Lbr.  Co.  v.  Mosely,  183 
&  W.  187. 

[6]  It  Is  strenuously  urged  that  the  court 
erred  in  holding  the  lands  security  tinder  the 
mortgage  for  the  amount  of  the  attorney's 
fees  and  costs  of  the  suit  brought  for  an  ac- 
counting and  ascertainment  of  the  amounts 
due  under  the  mortgages  from  Williams  to 
Baum,  etc.,  none  of  which  were  satisfied  of 
record,  in  view  of  the  "assumption  of  any 
valid  mortgages  now  on  record"  as  part  of 
the  consideration  for  the  execution  of  the 
Instrument  ^Hie  different  mortgages  from  , 
Williams  to  Banm  aggregated  an  amount  of 
more  than  $3,000,  and  there  was  in  addition 
a  deed  of  trust  to  seeore  notes  amounting 
to  $800  to  the  American  Freehold  Mortgage 
Company,  and  the  record  also  showed  a  deed  ■ 
of  trust  from  Baum  and  wife  to  Storthz  to 
secure  $1,000.  Appellee  was  only  bound  to 
pay  the  amount  secured  by  valid  mortgages 
exteting  against  the  lands  in  addition  to  the 
d^t  in  the  said  mortgage;  but  the  Instru- 
ment held  to  be  a  mortgage  charged  the 
lands  with  a  lien  for  such  payment,  and  it 
was  to  the  Interest  of  appellant  to  reduce  the 
Hen  of  all  of  said  mortgages  to  the  amount 
that  was  justly  due  thereunder,  and  the  chan- 
cellor correctly  held  the  lands  subject  to  a 
lien  for  the  payment  of  the  cost  of  ascertain- 
ing said  sum,  as  well  as  the  amount  thereof. 

[6]  Appellee  had  not  assumed  the  payment 
of  13a»  mortgage*  to  Baum  or  Ids  trustee, 
and.  having  agreed  ^vllh  WUUams  to  aonime 
the  |H{pH6nt  at  vaBd  moitgagea  against  titaa 
land,  we  see  no  merit  in  the  objection  that 
the  suits  to  determine  the  amount  doe  under 
such  mortgages  were'  brought  ta  tbe  name  of 
WQltams,  the  grwnter  in  the  Instnuumt  or 
cenveyance  to  appellee.    SO  Cye.  NX 

After  a  careful  conrideratloh  of  tt»  wbole 
record,  we  find  no  prejudicial  error  tberettt, 
,Biut  the  decree  iB  affirmed. 
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BUNCH  V.  PITTMAN.     (No.  289.) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Vbndob  ard  Purchabxb  «=»233  —  Bona 
Fids  Pubchasebs  —  Recobdation  —  Oon- 
STBUCTivE  Notice.' 

A  coiiT«yance  of  timber  standing  on  land, 
if  neTer  recorded,  is  not  good  as  against  a  sub- 
sequent innocent  purchaser  for  value  and  with- 
out notice. 

[B3d,  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  663-568;  Dec  Dig. 
«=i>233.] 

2.  VENDOB   and  PtJBCHAflKB    l8=232(2)— BoNA 

Fide  Pubchasebs— Constbuctive  Notice — 

Evidence— Sufficiency. 

Proof  that  the  purchaser  of  timber  sent  one 
man  upon  a  large  tract  of  land  to  cut  the  tim- 
ber therefrom,  within  a  few  days  after  be  bought 
it,  is  insufficient  to  establish  constructive  notice 
to  the  subsequent  purchaser  of  the  land  witiiin 
a  few  days  after  such  sale  of  the  timber,  when 
such  purchaser  lived  in  another  county  and  the 
land  so  conveyed  was  remote  and  difficult  of 
access. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Si  641-643,  548;  Dec. 
Dig.  <83>232(2).] 

3.  Vendob  and  Pttbchabeb  e=9239(5)— Bona 
Fide  Pubchabxbs  —  Riohtb  as  Against 
Tbebfasseb. 

A  bona  fide  purchaser  of  land  without  notice 
of  an  unrecorded  conveyance  by  his  grantor  con- 
veying timber  rights  in  the  land  is  entitled  to  re- 
cover from  the  purchaser  of  such  timber  rights 
for  trespasses  committed  on  the  land  after  re- 
ceiving notice  of  plaintifTs  purchase. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  590;  Dec.  Dig.  <&=> 
239(6).] 

4.  Damages  €=»112— Measube  of  Dauaoe»— 

WkONGFUL  CUTTINO  ok  TlIfBEB. 

Where  the  purchaser  of  timber  from  land 
cuts  it  in  good  faith,  believing  himself  to  be  the 
owner,  whereas  a  subsequent  purchaser  of  the 
land,  without  notice  of  such  sale  of  the  timber, 
is  the  true  owner,  the  measure  of  damages  for 
the  cutting  is  not  the  enhanced  value  of  the 
product  but  the  value  of  the  standing  timber. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  gg  281-283 ;  Dec.  Dig.  <&=»112.] 

5.  Replevin  ®=>77— Measure  of  Dakaoes — 
Wrongful  Cdttinq  of  Tixbeb. 

Such  rule  is  applicable  both  to  suits  for  re- 
covery of  the  value  of  the  timber  and  for  pos- 
session of  the  worked  and  merchantable  timber. 
DBd._Note.— For    other   cases,   see    Replevin, 
Cent  Dig.  g  303 ;   Dec.  Dig.  <g=»77.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Tbos.  0.  Trimble,  Judge. 

Consolidated  actions  by  Beck  11  Pittman 
against  T.  W.  Bunch.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

O.  Otis  BoglCk  of  Brinkley,  and  Manning, 
Emerson  ft  Morris,  of  Uttle  Rock,  for  appel- 
lant CL  F.  Oieenlee^  of  Brlnkley,  for  appel- 
lee. 

McOUIiLOOH,  C.  J.  3.  U.  Morgan  owned 
a  tract  of  timber  land  consisting  of  206.74 
acres,  situated  In  Monroe  county.  Ark.,  a 
few  ntfles  from  Brinkley,  and  on  March  1, 
1918,  he  sold  and  conveyed  the  merchantable 


timber  on  the  land  to  the  defendant.  T.  W. 
Bunch,  and  on  March  4,  1913,  he  sold  and 
conveyed  the  land  to  the  plaintiff,  Mrs.  Pitt- 
man.  The  sale  of  the  timber  to  defendant 
was  made  through  Edmonds,  who  was  acting 
for  Morgan,  either  as  agent  or  broker.  Mor- 
gan and  Mrs.  Pittman  bot3i  lived  In  Okla- 
homa, where  the  sale  of  the  land  to  Mrs. 
Pittman  was  negotiated,  and  wlien  she  por- 
cbased  the  lands  she  had  no  knowledge  of 
the  sale  of  the  timber  to  defendant  and  did 
not  receive  any  information  that  the  timber 
had  been  sold  untU  her  husband  went  to 
Monroe  county  In  December,  1913,  and  as- 
certained that  the  defendant  was  cutting  the 
timber  on  the  land  and  claimed  to  be  the 
owner. 

Defendant  commenced  cutting  the  timber 
soon  after  bis  purchase  and  continued  to  do 
so  after  he  was  notified,  according  to  the 
testimony  of  the  plaintiff,  that  Morgan  had 
sold  the  land  to  plaintiff  and  that  she  was 
the  owner  of  the  timberas  well  as  the  land. 
Plaintiff  instituted  three  actions  against  the 
defendant,  two  for  the  recovery  of  the  value 
of  timber  cut  from  the  land,  and  the  other 
a  replevin  suit  for  ties  made  from  timber  cut 
on  the  land.  The  three  cases  were  consolidat- 
ed and  tried  before  a  Jury,  and  after  the 
testimony  was  introduced  the  court  gave  to 
the  Jury  a  peremptory  Instruction  to  find  for 
the  plaintiff  in  each  of  the  cases,  and  In  the 
amount  which  the  undisputed  testimony 
showed  was  the  enhanced  value  of  the  tim- 
ber in  its  manufactured  state.  The  defend- 
ant asked  for  instructions  8ut»uitting  the  is- 
sue to  the  Jury  whether  the  plaintiff  or  the 
defendant  had  title  to  the  timber,  and  also 
as  to  the  measure  of  damages  in  case  there 
should  be  a  verdict  on  that  issue  in  favor 
of  the  plaltotlff. 

[1]  The  conveyance  of  the  timber  to  the  de- 
fendant was  prior  in  point  of  time  to  the  con- 
veyance executed  by  Morgan  to  the  plaintiff, 
but  it  was  never  recorded,  and  was  there- 
fore not  good  as  against  an  innocent  pur- 
chaser for  value  and  without  notice.  Cooksey 
V.  Hartzeil,  179  S.  W.  506. 

[2]  The  proof  is  undisputed  that  plaintiff, 
Mrs.  Pittman,  paid  a  valuable  consideration, 
and  that  she  had  no  actual  notice  of  the  sale 
of  the  timber  to  defendant  She  never  re- 
ceived any  notice  until  December,  1913,  when, 
as  before  stated,  her  husband  went  to  Mon- 
roe county  to  look  after  the  land.  The  only 
effort  made  by  defendant  to  show  construc- 
tive notice  to  the  plaintiff  was  to  prove  that 
he  entered  upon  the  land  and  commenced  cut- 
ting timber  as  soon  as  he  made  the  purchase. 
Defendant  testified  that  he  took  a  man  out  to 
the  land  on  March  2d,  the  day  after  he  pur- 
chased the  timber,  and  started  the  man  cut- 
ting on  the  land  and  preparing  roads  over 
which  to  haul  the  timber,  and  that  the  man 
continued  to  work  there  until  som*  time  ta 
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June,  wben  ba  sent  a  force  of  men  there  on 
the  land  to  work. 

It  Is  claimed  that  the  fact  that  one  man 
entered  apon  the  land  for  the  purpose  of 
cutting  timber  was  snfltelent  to  put  strangers 
upon  notice  of  occupancy  so  as  to  charge 
the  purchaser  with  notice  of  the  rights  as- 
serted under  such  occupancy.  Ordinarily 
it  Is  a  question  for  the  determination  of  the 
Jury  whether  or  not  the  character  of  oc- 
cupancy Is  sufficient  to  amount  to  such  hostile 
acts  as  would  be  sufficient  to  g^ve  notice 
to  the  world  of  a  claim  of  ownership,  but 
we  are  of  the  opinion  that  the  asserted  acts 
of  ownership  shown  In  the  present  case  were 
not  sufficient  to  warrant  a  submission  of  that 
Issue  to  the  jury.  This  Is  true  when  we  con- 
sider the  slse  of  the  tract  of  land,  Its  re- 
moteness, and  the  fact  that  only  one  man  en- 
tered upon  the  land  for  the  purixrae  of  cut^ 
ting  timber,  and  that  his  entry  was  too  short 
a  time  before  the  purchase  made  by  plaintiff 
to  be  sufficient  to  give  notice  to  the  world 
that  there  was  an  occupant.  When  all  those 
circumstances  are  considered,  it  Is  plain  that 
the  occupancy  was  not  sufficient  to  give  no- 
tice to  the  world  of  a  claim  of  ownership. 

In  Earle  Improvement  Co.  t.  Chatfleld,  81 
Ark.  296,  99  S.  W.  84  (quoting  from  the  syl- 
labus), we  said: 

"In  order  to  acqaire  title  to  wood  land  by  ad- 
verse possession,  there  must  be  actual  use  and 
occupancy  of  it  of  iracb  unequivocal  character  as 
wUl  reasonably  indicate  to  the  owner  visitine  the 
premises  during  the  statutory  period,  not  a  mere 
occasional  trespass,  but  exclusiye  appropriation 
and  ownership." 

[3]  In  that  case  there  was  Involved  the 
question  of  adverse  possession  for  thef  statu- 
tory period  of  limitation,  but  the  same  prin- 
ciple applies  In  testing  the  sufficiency  of  the 
acts  of  possession  as  notice  to  the  world  of  a 
claim  of  ownership  so  as  to  prevent  acquisi- 
tion by  an  innocent  purchaser.  It  would  be 
unreasonable  to  hold  that  occupancy  of  a 
200-acre  tract  of  wUd  land  by  one  man,  mani- 
festing no  other  act  of  ownership  except 
cutting  timber  for  a  short  period  of  two  or 
three  days,  would  be  sufficient  to  put  stran- 
gers upon  notice  that  there  was  an  assertion 


of  title  by  such .  occupant.  We  are  of  the 
opinion,  therefore^  that  the  court  was  correct 
in  ref{islng  to  submit  to  the  Jury  the  question 
of  the  right  of  the  plaintiff  to  recover,  for 
under  the  undisputed  evidence  she  was  an 
innocent  purchaser  of  the  land  without  any 
notice  of  defendant's  prior  purchase  of  the 
timber,  and  was  entitled  to  recover  the  value 
of  the  timber. 

[4]  We  think,  though,  that  the  court  erred 
in  instructing  the  Jury  to  fix  the  damages  at 
the  «ihanoed  value  of  the  timber,  for  it  is 
undisputed  that  defendant  cut  the  timber,  at 
least  the  greater  portion  of  It,  If  not  all,  un- 
der the  honest  belief  that  be  was  the  own- 
er and  without  any  actual  knowledge  that 
Korgan  had  sold  the  land  to  the  plaintiff 
or  to  any  other  person.  Under  those  dr- 
cumstances  he  was  liable  only  for  the  value 
of  the  timber  as  it  stood  on  the  land;  in 
other  words,  what  Is  called  the  stumpage 
valne,  and  not  the  enhanced  value  In  the  man- 
ufactured state. 

In  Eaton  v.  Langley,  66  Ark.  4i8,  47  S.  W. 
123,  42  li.  R.  A.  474,  the  following  rule  was 
laid  down  as  the  measure  of  damages: 

"In  replevin  for  standing  timber  cut  by  an  in- 
nocent trespasser  and  converted  into  cross-ties, 
the  owner  ijs  entitled  to  judgment  for  delivery  of 
the  timber  so  converted,  notwithstanding  its  val- 
ue has  been  Increased  six  times;  but,  if  deliv- 
ery cannot  be  made,  the  measure  of  the  damages 
recoverable  Is  the  value  of  the  cross-ties  less  the 
labor  expended  on  them,  provided  such  expense 
does  not  exceed  the  increase  in  value." 

[i]  One  of  these  suits  was  replertu  for  the 
possession  of  the  crose-tles;  therefore  the 
rule  stated  above  is  applicable.  The  same 
rule  Is  applicable  to  the  other  two  suits  for 
the  value  of  the  timber  which  had  been  cut 
from  the  land  and  sold  in  its  manufactured 
state.  There  are  numerous  decisions  of  this 
court  on  that  subject,  the  last  being  the  re- 
cent case  of  Forman  v.  Holloway,  183  S.  W. 
763,  and  according  to  the  rule  announced 
there  the  Instruction  of  the  court  fixing  the 
measure  of  damages  was  erroneous. 

For  that  reason  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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AOKBR  «t  aL  T.  DBJVORB.    (N<k  27&) 
(Supreme  Court  of  Arfcangas.    March  27,*  1916.) 

1.  Fbatiduijent  Contetances  «=>199— Bona 
Fide  Ptjbchaseb— Recordation  of  Deed — 
Constructive  Notice— SuTricrENOT. 

A  landowner  conreyed  to  his  brother,  who 
reeonveyed  to  the  grantor's  wife,  in  apparent 
fraud  of  creditors.  Thereafter  execution  issued 
on  a  judgment  in  another  county  against  the 
husband,  and  the  land  was  sold  tliereunder  and 
the  sheriiTB  deed  recorded.  Beld,  that  a  subse- 
quent grantee  of  the  wife  could  not  be  charged 
with  constructive  notice  of  the  sheriff's  deed, 
which  was  not  directly  in  his  line  of  title. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  61^  617;  Dec.  Dig. 
«s>199.] 

2.  Qttiktino   Titijb  iS3»30(1)— Pabties— BIai- 

TEB8   AT   IBSTTE. 

The  question  of  the  right  of  a  grantee  under 
a  sheriff's  deed  cannot  be  considered  in  a  suit 
to  quiet  title,  involving  such  deed,  where  such 
grantee  is  not  made  a  party. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  64;    Dec.  Dig.  «=»30(1).] 

3.  Fkaudui^nt  Convetances  «=»199  — Oon- 
BTsuoTivK  Notice— SumciENCT. 

Mere  constructive  notice  of  a  sheriff's  deed 
under  execution  against  a  fraudulent  grantor, 
and  of  a  quitclaim'  deed  by  the  sheriff's  grantee, 
is  insnfficimt  to  put  a  subseqnent  purchaser 
from  the  alleged  fraudulent  grantee  on  notice  of, 
or  make  him  a  privy  with,  the  alleged  fraudulent 
conveyance. 

[Ed.  Note.— For  other  coses,  see  BVandulent 
Conveyances,  Cent  Dig.  {{  616,  617 ;  Dec.  Dig. 
<&=>i99.] 

4.  Fbaddulbnt  Conveyances  <S=>108  —  Oon- 
6tbt70tivb  notics— innocent  pubohasbb. 

Although  prior  conveyances  of  property  may 
have  been  made  to  defraud  creditors,  the  de- 
fendant, a  subsequent  grantee,  having  no  knowl- 
edge of,  and  being  in  no  way  connected  there- 
with, and  having  no  knowledge  that  his  grantor 
was  indebted  to  any  one,  would  be  protected  as 
on  innocent  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  %  612;  Dee.  Dig.  «=> 
19&] 

5.  JUDQUENT     «=»76S(1)— IjIKNS— CoUPLIANOe 

WITH  Statute. 

A  judgment  in  one  county  is  not  a  lien 
against  land  in  another,  where  no  copy  of  the 
judgment  was  filed  for  record  in  the  county  of 
the  situs  of  the  land,  and  the  sheriff  of  such 
county  who  beld  the  execution  failed  to  comply 
with  Eirby's  Dig.  U  514&-«1S4,  inclusive,  pro- 
viding procedare  for  the  perfecting  of  such  liens. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  {  1323;    Dec  Dig.  <S=>768(1).] 

Appeal  from  Arkansag  Oianoery  Court; 
3cAm  M.  Elliott,  Chancellor. 

Action  by  Clinton  Acker,  trustee,  and  oth- 
ers against  William  A.  Devore.  From  a  de- 
cree dismissing  tlie  complaint  and  quieting 
title  In  defendant,  plalntUEa  appeaL  Af- 
firmed. 

W.  N.  Carpenter,  of  De  Witt,  and  Man-, 
nlng,  Emerson  &  Morris,  of  Little  Rods,  for 
appellants.  BotU  &  O'Danlel,  of  De  Witt, 
for  appeUeei 

WOOD,  J.  This  salt  was  brought  by  the 
appdlants  against  the  appellee^  to  quiet  ti- 


tle to  a  oertaln  treat  of  land  in  Arkansas 
county.  PlalntlfTs  alleged  that  the  land  lu 
suit  w«a  sold  by  I.  W.  Ingram,  trastse,  and 
W.  N.  Carpeotier  to  a  M.  Vkmier  on  Octo- 
ber 10,  1908;  that  Bubaequeiit  to  that  time 
a  Judgment  was  obtained  against  Oi  M. 
Farmer  and  W.  N.  Oarpentar  In  tlw  Monroe 
circuit  court;  tbat  the  land  In  suit  was  sold 
under  an  execution  Issued  on  that  Judgment, 
and  irarchased  by  Hattte  O.  Carpenter ;  ttiat 
Hattl^  O.  CarpcBter  ccmveyed  the  land  to 
Clinton  Acker,  aa  trustee  for  the  children 
of  W.  N.  Carpenter,  the  plalntUEs;  that  the 
defendant  Wm.  Devore  claimed  an  Interest 
In  the  land.  Plalntifls  allied  that  the  claim 
of  Devore  was  a  doud  upon  their  title;  that 
Devore  deraigned  title  from  the  same  source 
as  plaintiffs;  and  they  asked  that  Devore's 
title  be  set  aside  and  canceled  as  a  cloud 
upon  their  title.  The  defendant,  In  his  an- 
swer, denied  every  allegation  of  the  com- 
plaint, and  set  up  that  the  Judgment  mention- 
ed in  the  complaint  was  not  a  lien  upon  the 
land  In  controversy,  that  no  lis  pendens  no- 
tice was  filed  In  Arkansas  county,  and  tbat 
defendant  was  an  Innocent  purchaser.  The 
court  found  that  appellee  was  an  Innocent 
purchaser  for  value,  and  entered  a  decree 
dismissing  appellants*  complaint  and  quieting 
title  In  appellee.  Was  this  finding  and  de- 
cree of  the  court  correct?  Is  the  only  question 
we  need  consider  on  this  appeaL 

[1-3]  Appellants,  the  trustees,  and  the  ben- 
eficiaries deraigned  title  through  a  deed  from 
Hattle  O.  Carpenter,  who  purchased  the  land 
in  controversy  under  an  execution  Issued 
againat  C.  M.  Farmer.  The  deed  of  W.  N. 
Carpenter  and  Hattle  O.  Carpenter  to  Acker, 
the  trustee,  under  which  appellants  claim, 
was  executed  December  30,  1905,  and  was 
recorded  in  Arkansas  county,  where  the  land 
was  situated,  January  1,  1907.  As  early  as 
1904  C.  M.  Farmer  conveyed  the  land  In 
controversy  to  Fred  Farmer,  and  in  about 
three  months  thereafter  Fred  Farmer  con- 
veyed the  land  to  Mrs.  C  M.  Farmer.  The 
deed  from  C.  M.  Farmer  and  wife,  under 
which  aiqpellee  claims  tUle,  was  executed 
Mardi  28,  1906,  and  was  filed  for  record 
and  recorded  In  the  county  where  the  land 
is  situated  the  31st  of  March,  1900.  It 
therefore  appears  that  the  deed  under  which 
api)ellants  claim  title  was  not  recorded  until 
about  one  year  after  appellee's  deed  was 
recorded. 

The  deed  from  Fanner  and  wife  to  appel- 
lee Devore  recited  a  consideration  of  $3,840, 
and  it  l8  not  contended  by  the  appellants  that 
be  was  not  a  purchaser  for  value.  True,  the 
sheriff's  deed  to  Hattle  O.  Carpenter  was  ex- 
ecuted January  2,  1906,  and  recorded  Janu- 
ary 23,  1906,  in  the  county  where  the  land 
was  situated,  and  was  therefore  executed  and 
placed  on  record  before  aKieUee  obtained  bis 
deed  from  Farmer  and  wife.  But  this  sher- 
iff's deed  to  Hattle  O.  Carpenter,  although 
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placed  OB  raeord  before  appcOtee  obtained  ids 
deed,  did  not  afDact  the  rights  nt  appellee  as 
an  Innooent  pnrcbaser  for  vahiei  There  is 
no  allegation  and  proof  that  appellee  knetv, 
at  the  time  he  purchased  from  Farmer  and 
wife,  that  hla  grantors  were  Indebted  to  Ack- 
er, or  to  an;  one  else.  The  qnestlon  of  the 
rights  of  Hattle  O.  Carpenter  as  a  grantee  in 
the  sheriffs  deed  cannot  be  considered  here, 
for  she  fras  in  no  way  a  party  to  this  suit 
There  is  no  evidence  In  the  record  to  warrant 
a  finding  that  appellee  was  in  any  manner 
connected  with  the  alleged  fraud  tn  the  con- 
veyance by  the  Farmers  of  the  lands  In  con- 
troversy to  defraud  their  creditors.  If  there 
was  in  fact  such  conveyance,  constructive  no- 
tice of  the  sheriff's  deed  to  Hattle  Carpenter 
and  her  quitclaim  deed  would  not  have  put 
appellee  on  notice,  or  have  made  him  a  party 
to  any  conveyances  made  by  the  Farmers  or 
Carpenter  to  defraud  creditors.  See  Kerr 
V.  Blmle,  25  Ark.  225.  Q  M.  Farmer  having 
conveyed  the  land  to  Fred  and  he  to  Mrs. 
O.  M.  Farmer  before  the  sale  under  execu- 
tion, the  sheriff's  deed  was  not  In  the  line 
of  title  of  appellee,  and  be  did  not  have  to 
take  notice  tbeteot. 

[4]  Conceding,  without  deciding,  that  ap- 
pellee's vendor  had  made  prior  conveyances 
of  the  propert7  In  controversy  to  defraud 
creditors  before  appellee  purchased,  still  ap- 
pellee, having  no  knowledge  of,  and  being  in 
no  manner  connected  with  such  fraud,  and 
having  no  knowledge  that  his  vendor  was 
even  Indebted  to  any  one,  so  far  as  the  proof 
in  this  record  shows,  would  be  protected  as 
an  Innooent  pordiaser  tor  value.  See  South 
Omaha  Itatlonal  Bank  v.  Bogrd,  79  Ark.  215, 
97  8.  W.  288 ;  Hosklns  ▼.  B^etteivllle  Gro. 
Co..  7»  Ark.  390,  96  S.  W.  195. 

[S]  The  judgment  against  C.  M.  Farmer, 
rendered  In  the  circuit  court  of  Monroe  coun- 
ty. In  May,  1903,  and  under  which  the  lands 
were  sold  and  porohaaed  by  Hattle  Carpenter, 
was  not  a  Hen  against  the  land  In  contro- 
versy, because  the  same  was  situated  in  Ar- 
kansas county,  and  no  copy  of  the  judgment 
was  filed  for  record  in  Arkansas  county,  and 
the  sheriff  of  Arkansas  county  who  held  the 
execution  did  not  comply  with  the  Us  pendens 
Btatate.  Klrt)y's  Dig.  gg  5149  to  0154,  Ine. ; 
Hudglns  V.  Schultice,  179  S.  W.  526. 

The  decree  Is  therefore  correct,  and  It  Is 
affirmed. 


BOWICAN  et  al.  v.  SIMS.    C^o.  877.) 
(Supreme  Court  of  Arkansas.    MarcSi  27, 1916.) 
MoBioAOKa  «ss»463  —  Foxxclosube  —  Paxol 

AOBEEIIKNT— SUFFICIBNOX  Of  E^riDBNCK. 

In  a  suit  to  foreclose  mortenges,  evidence 
held  to  sustain  the  chancellor's  finding  that  the 
Bioney  furnished  by  plaintiff  to  defendant,  evi- 
denced by  the  notes  which  the  mortgages  in  suit 
were  given  to  secure,  was  not  with  the  verbal 
understanding  end  agreement  that  the  notes 
were  not  to  m  paid  nor  the  mortgages  foreclos- 


ed UBtJl  1,590  acres,   indudM  ia  one  of  the 
mortgages,  were  sold  by  defendant. 

[Ed.  Notei^— For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  1361,  1363-1368;  De&  Dig.  <S=» 
468.] 

Appeal  ftom  Prairie  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  John  Sims  against  C.  L.  Bowman 
and  another.  From  a  decree  for  plaintiff, 
defendants  appeal.   Decree  affirmed. 

Appellee  Instituted  two  suits  against  the 
appellant  to  forecloee  mortgages  on  tracts  of 
land  in  Prairie  oounty,  one  on  a  tract  of  200 
acxes,  owned  by  appellant  individually,  and 
tfae  other  on  an  undivided  ooe-balf  Interest  In 
1590  acres  owned  by  appeUant  and  appellee 
jointly.  The  suits  were  oonsoUdated,  by 
agreement,  and  were  tried  together.  Appel- 
lee's cantentl(Hi,  as  shown  by  his  complaint, 
was  that  the  notes  and  the  mortgages  given 
to  secure  them  were  bona  fide  notes  and 
mortgages,  that  the  amounts  were  past  due, 
and  he  therefore  asked  judgment  on  the 
notes  and  that  the  mortgages  be  foreclosed 
and  tb»  lands  sold  to  satisfy  the  judgment. 

The  app^lants.  In  their  vtmret,  whldi 
they  made  a  cross-complaint,  set  up  substan- 
tially that  the  notes  and  mortgages  sued 
on  were  a  part  of  a  partnership  agree- 
ment entered  Into  betwem  appellant  C.  L. 
Bowman  and  appellee  John  Sims,  by  the 
terms  of  which  appellee  was  to  furnish  the 
money  and  appellant  the  skill  and  abiUty  to 
buy  and  sell  certain  tracts  of  land;  that 
thereafter  ttiey  did  buy  and  sell  lands  In  pur- 
suance of  said  agreement;  that  the  profits 
were  divided;  that  the  appellee  in  each  In- 
stance furnished  the  money  and  credited  the 
appeUant  for  bis  share  until  the  lands  were 
sold;  that  in  each  instance  It  was  agreed  that 
the  appellant  was  not  to  become  liable  for  his 
half  of  the  money  furnished  by  the  appeUee 
for  the  purchase  of  lands  nntU  the  lands  so 
purchased  were  sold ;  that  the  notes  and  mort- 
gages on  which  the  suits  were  based  were  ex- 
ecuted under  such  agreement;  and  that  the 
amounts  involved  were  not  to  be  paid  untU  the 
lands  mwtgaged  were  sold.  The  appellant  fur- 
ther set  up  that,  as  a  consideration  for  the 
agreement  on  the  part  of  the  appellee  to  credit 
aK)eUant  for  his  half  of  the  money  advanced 
by  the  aj>peUee  until  the  lands  could  be  sold, 
the  ajpoellant  agreed  to  handle  the  land,  pay 
&U  the  expenses  In  advertising,  Uvery  hire, 
showing  the  land,  etc.,  and  guaranteed  ap- 
peUee at  least  8  per  cent  on  the  investment, 
and  to  secure  this  guaranty  the  appellant 
mortgaged  the  200-acie  tiaot,  which  he  own- 
ed Indlvldnaily,  and  whhsh  was  not  involved 
in  any  partasniblp  deal  with  the  appeUee. 

AppeUant,  over  tike  objection  of  appeUee, 
testified  to  two  tiansactieas  prior  to  the  ones 
in  controveny,  in  which  be  bought,  in  the 
month  of  June^  1902,  a  certain  tract  of  land 
tar  $1,082;  that  he  borrowed  from  appellee 
on  this  land  tbe  sum  of  $1,100  at  10  ver  cent; 
that  he  sold  the  land  In  June,  1904,  for  $^,- 
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680,  and  paid  off  tbe  mortgage  to  appellee; 
that  appellee  told  appellant  tbat  he  would 
fnmlsh  money  to  buy  land  If  appellant  knew 
of  any  bargains,  and  that  tbey  would  divide 
the  profits.  On  April  6,  1903,  he  bought 
a  tract  of  240  acres  for  $2,400,  and  appellee 
furnished  the  money.  They  sold  It  for  $4,- 
800,  dividing  tbe  profits  with  another  agent. 
The  title  was  taken  la  the  name  of  appellee. 
He  testified  to  another  transaction  of  the 
same  character,  in  which  be  bought  some 
tracts  of  land,  paying  for  same  the  sum  ct 
$1,992.75,  and  taking  the  title  In  appeUee'a 
name.  These  tracts  sold  for  $7,000  cash, 
and  be  and  appellee  divided  the  profits  equal- 
ly. Appellant  then  testified  concerning  the 
parduise  of  the  l,IS00-acre  tract,  on  bis  half 
of  wbidi  tbe  mortgage  la  sought  to  be  fore- 
dosed,  as  follows: 

"The  owner  only  offered  to  take  $17,000  for 
the  land.  I  had  a  talk  with  Mr.  Sims  in  re- 
gard to  buyiog  this  property,  and  be  said  he 
would  not  do  the  same  in  this  deal  as  he  had 
been  doing,  but  said  if  he  went  into  it  He  would 
have  to  have  interest  on  my  part  should  he  de- 
cide to  buy  the  part  It  was  agreed  that  we 
should  take  an  option  on  the  land  until  January 
1,  1906,  by  paying  $500.  In  this  deal  I  was 
to  have  the  exclusive  sale  of  the  property.  I 
T;as  to  do  the  advertising,  furnish  livery,  and 
was  to  guarantee  Mr.  Sims  8  per  cent  on  his 
investment,  and  in  additi<«  to  that  I  was  to  put 
in  some  money,  about  $2,000  or  $2,500.  In  ad- 
dition to  that,  I  was  to  give  Mr.  Sims  a  mort- 
gage as  security  on  200  acres  of  my  own  land, 
and  he  was  to  pay  tbe  owner  all  the  balance  due 
on  the  land,  and  when  the  land  was  sold  he  was 
to  have  his  money  and  interest  and  we  were  to 
divide  the  profits.  I  advanced  one-half  of  the 
$500  option.  The  land  was  purchased  and  title 
taken  in  the  name  of  John  Sims  and  C.  Ii.  Bow- 
man. Part  of  the  consideration  was  paid  in 
cash,  and  Sims  and  I  gave  a  note  for  the  bal- 
ance. All  that  I  agreed  to  pay  of  tbe  $17,000 
was  the  amount  I  paid  Letchworth  at  the  time 
of  making  the  deed.  There  was  no  written 
agreement  as  to  the  amount  I  was  to  pay.  I 
think  I  paid  about  $2,500  on  the  land— of  the 
$17,000.  A  cash  payment  of  $5,000  was  made, 
and  a  mortgage  or  $12,000,  payable  in  one  and 
two  years.  When  the  notes  came  due,  Sims 
was  to  pay  them  and  carry  me  until  I  sold  the 
land.  When  the  notes  came  due,  Mr.  Sims 
paid  them,  and  I  gave  Mr.  Sims  the  notes  and 
mortgages  in  suit  to  show  him  tbe  amount  that 
would  be  his  when  the  tract  was  sold." 

On  cross-examination  he  stated  that  he  ap- 
proached Sims  with  the  intention  of  getting 
him  to  furnish  money  to  buy  the  lands  in 
controversy  on  the  same  terms  that  they  had 
bought  and  sold  in  two  previous  transac- 
tions, but  he  declined  to  do  this.  He  was 
further  asked  on  cross-examination  if  there 
was  an  agreement  to  the  effect  that  appellee 
was  to  pay  the  entire  purchase  money  and 
was  not  to  have  the  money  advanced  for  ap- 
pellant back  nntil  the  land  was  sold,  why 
it  was  he  made  the  two  notes,  one  payable 
two  years  after  date  and  the  other  one  year, 
and  he  answered  that  if  the  lands  were  not 
sold  in  that  time  the  loan  "wonM  be  re- 
newed, interest  would-  be  added,  and  the 
amount  carried."  He  was  further  asked  why 
be  did  not  have  it  stipulated  In  the  mortgage 


that  his  part  of  the  money  waa  to  be  paid 
when  the  land  was  sold,  and  he  answered : 

"Simply  becaoae  Mr.  Sims  and  myself  agreed 
to  do  otherwise,  and  relying  upon  Ids  represen- 
tations that  when  it  was  due,  if  the  land  waa 
not  sold  it  would  be  carried." 

Appellant  Mrs.  Bowman,  the  wife  of  appel- 
lant G.  L.  Bowman,  who,  with  her  husband, 
executed  the  mortgage  on  tbe  200-acre  tract, 
said  that  the  note  which  this  mortgage  was 
given  to  secure  was  to  be  paid  at  the  time  of 
the  sale  of  the  ranch  land ;  that  is,  the  1,590 
acres.  She  also  signed  her  dower  interest  In 
the  mortgage  on  her  hnsband's  half  of  the 
ranch  lands  under  the  understanding  that 
it  was  to  be  paid  when  the  ranch  was  sold. 
She  would  not  have  signed  these  mortgages 
except  upon  such  representations;  that  the 
representation  was  made  by  her  husband. 
Bowman.  She  never  heard  tbe  agreement 
between  appellee  and  her  husband  as  to  the 
transaction.  All  she  knew  was  what  ber 
husband  told  her. 

Appellee,  in  his  own  behalf,  testified  sub- 
stantially as  follows: 

"Appellant  asked  me  to  go  into  the  deal  with 
him  to  buy  the  1,590  acres  of  land,  stating  that 
we  could  buy  it  fof  $17,000  and  hold  it  for  a 
year  on  an  option  of  $1,000,  and  then  we  could 
make  arrangements  to  either  lose  the  $1,000 
paid  for  the  option  or  to  take  tbe  land  up  for  an 
additional  $4,000  at  the  end  of  the  option ;  that 
be  would  put  up  $500;  and  that  he  knew  he 
could  sell  the  land  before  the  option  expired. 
When  the  option  was  about  to  expire,  he  had 
not  sold  the  land.  I  told  Mr.  Bowman  that  I 
was  going  to  lose  my  $6U0  and  quit,  as  1  did  not 
think  it  was  a  good  trade.  He  insisted  that  we 
go  ahead  with  the  trade,  as  be  knew  he  could 
sell  it  the  next  year;  that  be  would  put  up 
$2,000,  and,  if  I  would  put  up  $2,000,  that 
would  give  us  anotheryear.  When  it  came 
time  to  put  up  the  $4,000,  he  said  that  he  had 
failed  to  get  the  money,  and  if  I  would  loan  him 
$2,000  to  make  the  first  payment  on  the  land 
he  would  give  me  a  mortgage  on  liis  20O  acres 
to  secure  the  $2,000,  so  I  did  it  He  told  me 
that  he  was  satisfied  that  he  could  sell  the  land 
before  next  year,  and  I  said,  'Now,  Gal,  I  am 
not  able  to  carry  this  land  and  pay  for  it,  and 
you  must  make  arrangements  to  get  your  halt' 
He  told  me  he  would  do  it,  but  when  the  next 
payment  became  due  he  still  had  no  money,  and 
1  loaned  him  $8,000  to  make  his  second  pay- 
ment, and  took  a  mortgage  on  his  half  interest 
to  secure  me.  The  deal  was  closed  under  the 
option  with  Letchworth  on  January  9,  1906. 
We  were  to  pay  $17,000,  $5,000  when  we  closed 
tbe  deal,  and  the  balance  in  one  and  two  notes 
at  8  per  cent  There  were  four  notes,  of  $3,000 
each,  two  payable  one  year  and  two  two  years 
after  date.  A  mortgage  was  given  to  secure 
the  notes.  The  mortgage  of  January  10,  1906, 
on  the  200  acres  of  lajid  belongingto  Mr.  Bow- 
man, was  given  to  secure  the  $2,000,  which  waa 
his  part  of  the  $4,000.  When  this  mortgage  was 
given,  dtere  was  no  agreement  of  any  kind  wit)i 
reference  to  the  payment  of  the  note  other  than 
as  stipulated  in  the  mortgage,  nor  was  there  at 
this  tune,  or  any  time  prior  to  the  execution  of 
the  mortgage,  any  verbal  agreement  between 
Bowman  and  myself  that  this  note  and  mort- 
gage was  not  to  be  paid  until  the  Letchworth 
land  waa  sold.  I  expected  him  to  pay  the  $2,- 
000  and  interest  at  tbe  time  stipulated  in  the 
rr.ortgage.  When  the  two  notes  for  $3,000,  pay- 
able in  one  year,  became  due,  I  paid  them,  loanT 
ed  Bowman  S3,000  and  took  bis  note  for  it, 
with  accrued  interest,  and  I  paid  the  other  $n.- 
000  myaeU.     I  expected  Mr.  Bowman  to  tukd 
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care  of  the  noteeof  Letehworth  when  tbej  be- 
came due.  I  never  gave  Mr.  Bowman  to  un- 
derstand at  any  time  that  I  would  pa;  the 
notes  and  carry  them  until  the  land  was  sold." 

A  witness  by  the  name  of  Proctor  testified 
that  he  dealt  in  lands,  and  that  he  and  Sims 
had  bought  and  sold  lands  together;  that  on 
a  certain  tract  the  arrangement  was  that 
witness  was  to  buy  the  land  and  sell  It  and 
Sims  was  to  furnish  the  money.  Witness 
was  to  pay  half  of  the  purchase  price  and 
Interest  on  the  same,  and  the  money  fur- 
nished witness  by  Sims  was  to  be  paid  when 
the  land  was  sold,  and  they  were  to  divide 
the  profits.  The  title  was  taken  In  Sims' 
name.  They  had  another  transaction  of  a 
similar  nature. 

The  above  states  substantially  the  testi- 
mony upon  which  the  court  entered  a  decree 
dismissing  appellant's  cross-complaint,  and 
entered  a  decree  in  favor  of  the  appellee  on 
the  notes  and  ordering  the  lands  embraoed 
in  the  mortgages  sold  to  satisfy  the  same, 
etc,  from  wbldt  decree  this  appeal  has  been 
dnly  proeecnted. 

Tellier  &  Biggs,  of  Little  Kock,  for  appel- 
lants. Thweatt  &  Thweatt,  of  De  Vails 
Bluff,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  It  conld  serve  no  useful  purpose  to 
discuss  In  detaU  the  evidence  set  forth  in 
the  statement  It  was  purely  a  question 
of  fact  as  to  whether  the  money  furnished  by 
the  appellee  to  the  appellant  C.  L.  Bowman, 
evidenced  by  the  notes  which  these  mort- 
gages were  given  to  secure,  was  with  the  ver- 
bal understanding  and  agreement  that  the 
notes  were  not  to  be  paid  nor  the  mortgages 
foreclosed  until  the  1,590  acres  Included  In 
one  of  the  mortgages  were  sold. 

Conceding  that  the  oral  testimony  intro- 
duced to  show  such  agreement  was  compe- 
tent, there  was  nevertheless  a  sharp  conflict 
tn  the  testimony  as  to  such  alleged  agree- 
ment; the  testimony  on  behalf  of  the  appel- 
lant showing  that  such  an  agreement  was  enr 
tered  Into,  while  the  testimony  on  behalf  of 
the  appellee  showed  that  there  was  no  such 
agreement.  In  view  of  this  conflict,  It  can- 
not be  said  that  the  finding  of  the  chancellor 
is  clearly  against  the  preponderance  of  the 
evidence.  On  the  contrary,  we  are  convinced, 
from  a  careful  consideration  of  the  circum- 
stances, as  detailed,  showing  the  particular 
transaction  which  gave  rise  to  these  notes 
and  mortgages,  that  the  testimony  on  behalf 
of  the  appellee  Is  more  reasonable,  and  that 
the  finding  of  the  chancellor  la  sustained  by  a 
preponderance  of  the  testimony. 

The  decree  is  therefore  in  all  things  cor- 
rect, and  It  is  affirmed. 


STBARNS  OOAI<  ft  LUMBBR  CO.  t.  PAT- 
TON. 
(Supreme  (Tourt  of  Tennessee.    April  1,  1916.) 

1.  QuiZTmo  TrriA  «=»12(1)  —  Biu.— Posses- 
sion. 

In  Tennessee,  possession  is  not  necessary  to 
maintain  a  bill  to  remove  a  cloud  on  title. 

[Kd.  Note. — For  other  cases,  see  Quieting  IHtle, 
Cent  Dig.  {  8;   Dec  Dig.  <8=>12(1).] 

2,  OaNOBIXATIOW     or    IPtSTBUMENTS     €=»4    — 

Power  of  EQirrrr. 

Equity  has  the  power  to  cancel  a  void  in- 
strument, whether  its  character  as  such  appears 
from  the  face  of  the  instrument  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  S  1 ;  Dec-  Dig.  ^s>4.] 

8.  Judgment  ®5>388— Exfibation  or  Tsau— 

FiNAtlTT. 

On  a  biU  to  clear  up  title,  a  decree  for  a 

party  defendant,  finding  him  to  be  the  owner  in 
fee  of  part  of  the  land  involved,  after  the  term 
at  which  it  was  entered  became  final,  and  the 
court  could  not  thereafter  vacate  or  modify  its 
decree  without  notice,  and  such  proceedings  as 
would  give  it  jurisdiction  anew. 

[BH.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |g  747-749;   Dec.  Dig.  «=»388.] 

4.  LmiTATiON  OF  AcnoNB  e=>S{3)  —  Rkmov- 
iNo  Cloud  fbok  TrrLn— Possession. 

The  statute  of  UmitationB  has  no  applica- 
tion to  an  action  to  remove  a  cloud  from  title 
where  the  owner  is  in  possession  or  is  not  out  of 
possession. 

[Ed.  Note. — For  other  cases,  see  LimitRtion  of 
Actions,  Gent  Dig.  S  IB;  Dec.  Dig.  <3=»5C3).] 

6.  LiMiTATiow  or  AoTTONS  «=336(1)— RsirovAi. 

or  CiiOUD  ON  TrrLX. 

The  7-year  statute  of  limitations,  applying 
where  there  is  an  adverse  holding  of  real  estate, 
did  not  apply  in  an  action  to  remove  a  cloud  on 
title  affecting  the  marketability  of  the  land  or 
under  which  an  adverse  possession  might  be  at- 
tempted, thus  endangering  the  rights  of  the  com- 
plainant. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §g  168-170,  176,  178-181: 
Dec.  Dig.  <S=»36(1).] 

6.  QuiBTiNO  TiTLB  «s»29— DEncNssa— Laohbs 
—"Out  of  Possession." 

Laches  is  not  available  as  a  defense  to  an 
action  to  remove  a  cloud  on  title,  except  where 
the  plaintiff  is  out  of  possession,  and  "out  of  pos- 
session" does  not  mean  a  mere  failure  of  the 
owner  to  be  in  actual  possession  of  wild  or  un- 
occupied lands. 

[Ed.  Nota— For  other  cases,  see  Quieting  Ti- 
Oe,  Cent  Dig.  §  63 ;   Dec.  Dig.  «=929. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Possession.] 

7.  Pbopbrtt  *=»1<V-"Con8tbtjc^iv»  Posses- 
sion." 

The  true  owner*  in  legal  contemplation,  is  in 
constructive  possession  of  his  unoccupied  land 
if  no  one  else  is  holding  adversely,  and  he  does 
not  have  to  maintain  actual  possession  to  as- 
sert his  rights. 

[Bd.  Note.— B^r  othar  gases,  set  Property, 
Dec  Dig.  «=9lO. 

Foe  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Constructive  Posses- 
sion.] 

8.  EsTorPEL  «=»58— DiSADVANTAGB. 

In  an  action  to  remove  a  dond  from  title 
t»  real  estats,  defeadant.  porchasiog  before  the 
decnee  alleged  to.be  a  cloud  was  entered  and  not 
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on  the  faith  of  tihe  decree,  could  not  set  np  ea- 
toppel,  at  he  xinRt  lu^e  b«ea  pait  in  a  'wone  at- 
titude or  some  advantage  must  have  been  gained 
by  a  delay  before  estoppel  could  arise. 

[Ed.  Note.— For  other  cases,  see  Bstoppel, 
Cent  Dig.  IS  114,  146;   Dec.  Dig.  «s>5a.] 

9.  Qtjibtinb   Titm   <S=s>35(2)—Pij5ading— Ti- 
tus. 

The  statement  by  complainant  in  an  action 
to  set  aside  a  cloud  on  its  title  to  realty  of  its 
vendor's  actual,  open,  notorious,  and  adverse 
possession  for  Zi  years  under  a  registered  deed, 
showing  substantial  inclosures  and  actual  oeen- 
pation  of  the  land  and  a  conveyance  to  it,  snf- 
fideotly  averred  its  title. 

[Kd.  Note.— For  other  cases,  see  Quieting  IH' 
tie,  Cent  Dig.  i  73 ;   Dec.  Dig.  <8=»35(2).] 

10.  Abaxsmkht  and  Bbtitai.  ®s>g(4)— Pknd- 
ENOT  or  Anothkb  Suit. 

A  bill  to  set  aside  a  decree  in  a  former  case 
a9  a  doud  on  complalnonf  a  titla  to  real  estate 
would  not  be  abated  by  the  pendency  of  a  suit 
filed  by  the  defendant  against  complainant  in  an 
attempt  to  deraign  title  to  the  land  daimed  by 
defendant  under  the  same  decree,  as  complain- 
ant's right  to  cancel  the  decree  aa  a  doud  was 
not  involved  in  the  other  suit. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {{  60,  62,  54-66,  61; 
Dec.  Dig.  «=>8(4).l 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  the  Steams  Coal  &  Ltimber  Com- 
pany against  Jesse  Fatten  to  set  aside  a 
former  decree  as  a  dond  on  complainant's 
title  to  real  estate.  From  a  Judgment  of 
the  Court  of  €%vll  Appeals  affirming  a 
decree  of  tbe  chancellor  dismissing  tbe  bill 
on  demurrer,  complainant  brings  certiorari. 
Writ  of  certiorari  granted,  and  cause  revers- 
ed and  remanded. 

Lr.  T.  Smith  and  S.  Bf.  Turner,  both  of 
Jamestown,  and  J.  N.  Sharp,  of  Enozville, 
for  complainant  Conatser  &  Case,  of  James- 
town, and  E.  O.  Knlgbt,  of  Livingston,  for  de- 
fendant 

FANOHBR,  J.  A  decree  in  a  former  casei 
at  Jamestown  is  sought  to  be  set  aside  as  a 
doud  on  complainant's  title  to  real  estate. 
The  former  case  was  Maliaaa  Williams  et  aL 
▼.  S.  H.  Pile,  Tillman  Crabtree,  et  al.,  and 
It  is  alleged  to  have  been  a  suit  to  remove 
dond  on  title  and  to  sell  for  partition  a 
tract  of  123,889  acres  of  land  covered  by  a 
grant  issued  by  the  state  of  Kentucky  to  H'. 
P.  Stone  et  al.  on  the  6th  day  oi  October, 
1848.  The  bill  was  against  very  man;  de- 
fendants. 

Defendant,  Pattoo,  In  the  presmt  ease, 
claims  under  a  conveyance  from  Tillman 
Crabtree,  dated  tbe  17th  of  August,  IfiSSk 
and  recorded  July,  1898. 

This  75  acMS  item  wttMn  the  bonndary  of 
the  Wadilngton  Tpnng  tract  of  10,000  acres 
claimed  by  oomplabiant  herein  under  a  deed 
from  S.  H.  Pile.  Tbe  latter  as  defendajrt 
in  the  case  of  Maltosa  WllUama  v.  File  an- 
sweied  theroln^  aud.  set  xta  by  aunrec  his 
claim  at  tltte  to  tta«a  10/MO  aoesi  After-  i» 
sne  was  made  this'  title  vftis  referred'  to  tbe 
clerk  s^  mastePi  fpTi  H»prt,  as  tot  owiuj:)- 


sblp.  Th*  derk  and  master  beard  proof  and 
reported'  that  this  10,000  acres  bad  been 
held  by  S.  H.  Pile  under  a  deed  from  John 
W.  Frogge,  tax  collector,  executed  October 
4,  l$7fi,  asd  reglstersd  Oetoker  21,  1876,  and 
that  two  poBsesslona  were  held  and  maintain- 
ed, by  said  Pile  aa  tbe  land  for  22  years  by 
bis  tenants,  showing  tbe  nature  and  extrait 
of  tbe  possessions,  from  which  It  appears 
that  these  possessions  were  sufficient  to  per- 
fect title  In  S.  H.  Pile  under  his  tax  deed. 
This  r^ort  was  confirmed  by  tbe  court 

Complainant,  Steams  Coal  &  Lumber  Com- 
pany, avers  these  facts,  and,  further,  tliat  at 
tbe  time  defendant  took  his  deed  in  1885 
from  William  Crabtree,  the  latter  was  hold- 
ing as  tenant  of  S.  H.  Pile  on  the  Washing- 
ton Young  tract  of  land.  Complainant  arers 
its  title,  not  in  general  form,  but  by  stating 
the  color  of  title  of  S.  H.  Pile,  the  facts  as 
to  his  22  years'  open,  notorious,  and  adverse 
possession  and  a  chain  of  conveyances  from 
Pile  on  down  to  complainant,  Its  deed  having 
beea  executed  August  17,  1910. 

It  Is  averred  that  defiendant,  Patton,  also 
relies  on  a  decree  In  tbe  case  of  Williams 
V.  Pile  et  ab,  and  the  deed  of  tbe  clerk  and 
master  made  thereunder  to  Crabtree. 

Tbe  bill  further  shows  that  Tillman  Grab- 
tree  answered  In  the  Mallssa  Williams  case 
and  daimed  to  own  tbe  75  acres  now  sued 
fov.  It  was  found  on  report  of  the  do'k 
and  master  titiat  Crabtree  was  not  the  owner 
of  the  76  acres,  and  tbe  same  was  sold  for 
paftitioa  among  tbe  owners  of  tbe  123,SS9- 
acre  tract  in  1899,  when  TiUman  Crabtree 
purchased  and  tbe  court  undertook  to  vest 
title  to  tbe  75  acres  In  him. 

Thus  tbe  bill  in  tbe  present  suit  presents 
the  anomalous  situation  of  a  finding  by  tbe 
court  In  favor  of  S.  H.  Pile  that  he  was 
the  owner  of  the  Young  10,000  acres  of  land, 
but  6  months  thereafter  by  another  decree 
tbe  court  undertook  to  rest  title  to  this  75 
acres,  whldi  is  part  and  parcel  of  the  10,000 
acres  In  Tillman  Crabtree. 

Complainant  takes  tbe  position  that  tbe 
decree  confirming  Uie  report  of  tbe  derk 
and  master  that  the  Young  tract  of  land  wa» 
owned  by  S.  H.  PUe,  eftectively  put  the  issue 
as  between  Pile  and  tbe  comx>lainants  at  rest 
and  bejwnd  tbe  Jurisdiction  of  tbe  court; 
both  80  to  tbe  subject-matter  and  tbe  par- 
ties; and'  that  the  decree  afterward  divest- 
ing title  out  of  all  parties  as  to  the  75  acres 
and  vesting  It  la  Tillman  Crabtree  Is  coram 
non  Judice  and  void  as  to  S.  H.  PUe  It  Is 
this  decree,  the  chain  of  title,  and  claim  of 
defendant  under  it,  which  is  sought  to  be  re- 
moved as  a  cloud. 

The  chancellor  dismissed  the  bill  on  demur- 
rer, and  his  decree  Was  affirmed  by  Hie  Court 
of  Civil  Appeals.  The  demurrer  in  substance 
was: 

(1)  Want  of  equity  on  tbe  fftce  of  tbe  bill, 
and  that  It  is  a  bill  to  amend  the  decree  in 
tb^   MAli^ga,  WUUam»>  crab,    aUvMam  the 
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decree  on  Che  sionnd  of  fraud,  acddent,  or 
mistake,  and  tbat  tte  right  of  action  la 
barred. 

(2)  Want  of  necessary  parties.  Tbat  no 
one  wbo  was  a  party  to  that  case  Is  a  party 
here. 

(5)  Snlt  to  set  aside  decree  barred  by  3 
and  7  years'  statute  of  limitations. 

(4)  That  the  bill  shows  there  Is  another 
salt  pending  In  Pickett  county  of  Jesse  Pat- 
ton  V.  Steams  Lumber  Company,  In  whldi 
the  qoestlons  here  made  are  at  issue. 

<6)  Complainant  accepted  deed  from  8.  H. 
Pile,  knowing  of  tlie  decree  and  la  estopped. 

(6)  Complainant  has  no  tlUe  because  It 
bought  from  File,  who  Iiad  no  title. 

(7)  BUI  does  not  allega  fraod,  aoddent,  or 
mistakB. 

The  dianoellor  sustained  the  demurrer  for 
the  reaacm,  stated  in  the  decree,  ttmt  tht  bill 
u  a  Mil  of  review  was  not  flleA  wttUn  the 
time  reqnirad  i)y  the  statute;  and  as  a  bill 
to  impeach  the  decree  for  fraud,  aioetdent, 
or  mistake,  it  Is  feoo  goieral  and  does  not  ex- 
plain the  delay  of  16  years  in  flllng.  Also, 
I)ecause  ttie  bill  is  framed  ryran  the  Idea  tbat 
the  decree  complained  of  is  void,  and  Uiat  Its 
tnvalldlty  can  be  reUed  upon  in  any  proceed- 
ing and  attacked  collaterally. 

The  Court  of  Clrll  Anneals  sustained  the 
first,  third,  and  seventh  grounds  of  demurer. 

The  opiikion  of  the  Court  of  Civil  AppeoJa 
proceeds  upon  the  prouod  ttiat  the  suit  1b 
ijarred  by  the  statute  of  limitations,  and  that 
complainant  will  be  rei>eUed  because  of  lach- 
es If  U  be  considered  a  blU  to  annul  a  decree 
for  fraud,  acddent,  or  mistake;  that  there 
is  no  distinct  averment  of  title,  holding  nei- 
ther laches  nor  the  statute  of  limitatloBs 
wUl  bar  a  party  In  possession  but  not  so  If 
he  ia  out  <^  possession — citing  Sage  v.  Bail- 
way  Co.,  58  Fed.  297,  7  a  C.  A.  240. 

[1]  In  this  state  possession  is  not  neces- 
sary to  maintain  a  bill  to  remove  cloud.  Al- 
mony  v.  Hicks,  3  Head,  39. 

Pomeroy  holds  that  while  the  rule  by  the 
weight  of  authority  is  that  wbM-e  the.  in- 
stninMnt  or  proceeding  constMutlng  the 
alleged  cloud  Is  absolutely  void  on  Its 
face,  BO  that  no  extrinsic  evidence  is  neces- 
sary to  show  Its  invalidity,  and  wbere  the 
inatroment  or  proceeding  Is  not  thus  void  on 
its  face,  but  the  party  claiming  under  it,  in 
order  to  oilorce  it  must  necessarily  offftr 
evidence  which  will  inevitably  show  Its  in- 
validity and  destMy  Its  efficacy,  in  eadi 
of  these  cases,  the  court  will  not  exercise  Its 
Jurisdiction  efther  to  reotrela  or  to  reqaore 
a  doud,  for  tlie  aasamed  reason  tiiat  thet« 
Is  no  doud;  yet  the  author  observes  that 
the  doctrine  often  opesatea  to  produce  a  de- 
nial ot  justice— of  Judges  deddUg  that  the 
court  cannot  Interfere,  because  ttaa  deed  or 
other  instrameot  is  void,  while  from  a  bual- 
ness  point  of  view  every  lntelllg«it  person 
knows  that  the  Instrument  Is.  a  swloaa  In- 
jury to  the  plaintiff's  title,  greatly  deprsdat- 
tng  Its  market  valuer  and  the  Judge  bimiwlf 


wbo  repeats  the  nUe  would  neither  bay  the 
property  while  Urns  afCeoted  nor  loan  a  dol- 
lar u9oa  Its  security.  "This  doctrine,"  says 
the  writer,  "Is,  In  troth  baaed  upon  mere 
verbal  logic,  rather  than  upon  consideration 
of  Justice  and  expediency."  Pomeroy,  f  1390. 
[2]  Our  court  has  adopted  the  more  reason- 
able rule  suggested  by  Mr.  Pomeroy,  and  It  is 
settled  In  this  state  that  equity  has  the  pow- 
er to  cancel  a, void  instrument  whether  Its 
ctiaracter  as  such,  aiq^ean  fnHu  the  face  of 
the  Instrument  or  otherwise.  Jones  v.  Perry, 
10  Yerg.  59,  30  Am.  Dec.  430;  Jones  v.  Nix- 
on, 18  Pickle,  96,  50  S.  W.  740;  Porter  v. 
Jones,  6  Cold.  818;  Almony  v.  Hicks,  3 
Head,  41. 
Judge  Wright,  In  Almooy  y.  Hlcka,  says: 
"A  bill  to  remove  a  doad  is  a  head  of  equity 
by  itself.  It  will  lie,  although  the  defendants 
are  in  possession,  and  complainants  have  the  le- 
gal title,  and  might  sne  at  law  for  the  recovery 
of  the  property,  that  not  being  etteeraed  adequate 
relief.  *  *  *  A  simple  statement  that  the  in- 
strument is  void,  or  voidable,  with  the  proper 
prayer,  is  saffident." 

It  fairly  appears  from  the  averments  in 
this  bill  that  complainant  is  the  owner  in  fee 
of  the  land ;  that  a  decree  was  rendered  In 
a  former  proceeding  selling  a  part  of  a  tract 
of  land  which,  6  months  before,  at  a  former 
term,  the  same  couit,  in  the  same  case,  had 
decreed  was  the  property  of  complainant's 
vendor,  a  defendant  to  tbat  case. 

[8]  Was  the  decree  vesting  and  divesting 
title  void  as  to  defendant  S.  H.  Pile  so  that 
no  direct  attack  Is  necessary?  If  so,  the 
present  bill  may  be  treated  purely  as  a  bill 
to  remove  cloud. 

S.  H.  Pile  was  the  owner  of  the  75  acres, 
according  to  the  bill  in  the  present  case,  and 
It  was  so  determined  in  thb  former  case.  Hie 
Malissa  WllHams  case  was,  first,  to  clear  up 
title,  and  second,  to  sell  for  partition.  S.  H. 
Pile  was  before  the  court  on  that  phase  of 
the  case,  the  purpose  of  which  was  to  clear 
np  title.  He  was  not  IntftreBted  In  the  sale 
sought  by  complainant,  for  purposes  of  di- 
vision; and  we  may  assume  that  complain- 
ant did  not  in  the  pleadings  seek  to  sell  land 
whldi  should  be  adjudged  to  be  owned  by 
the  defendants,  Tn  Which  complainant  had 
no  interest  After  final  decree  had  been  ren- 
dered so  far  as  the  case  applied  to  him,  con- 
firming the  report  of  the  clerk  and  master 
finding  he  was  the  owner  in  fee  of  the  10,- 
000  acres  <rf  land,  the  court,  without  correct- 
ing the  decree  on  the  report,  six  months  aft- 
erward, ordered  76  acres  of  the  land  sold, 
and  vested  title  in  the  purdiaser,  divesting 
title  out  of  all  the  parties  to  the  suit  but 
Without  haming  B.  H.  Pile. 

The  term  of  •court  had  closed  at  which  de- 
cree was  entered  in  favor  of  S.  H.  Pile. 
When  the  decree  was  entered  In  his  favor, 
there  was  nothing  left  under  the  issues  for 
the  crfurt  to  further  adjudicate  as  to  him. 
When  the  term  dosed  the  decree  became 
final.  The  court  had  then  tehausted  its  jur 
risdictlon  as  to  Pile  and  could  aitlUiar  .vaoate 
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nor  mocUfy  Its  decree  afterward  without  no- 
tice, and  SQcti  proceedings  as  wonld  give  it 
Jurisdiction  anew.  Works  on  Courts  and 
their  Jurisdiction,  674 ;  Central  Trust  Ca  v. 
Grant  Loc<Hnotire  Works,  1S5  U.  S.  207,  10 
Sup,  Ct  736,  34  U  Kd.  07 ;  Prater  v.  Hoover, 
1  Cold.  644 ;  Allen  v.  Barksdale,  1  Head,  2.S8. 

It  was  therefore  not  only  In  the  face  of 
the  former  decree  recognizing  S.  H.  Pile  as 
the  owner  and  antagonistic,  to  that  decree 
without  correcting  it,  but  was  rendered  aft- 
er the  case  had  terminated  so  far  as  S.  H. 
Pile  was  concerned,  and  therefore  void  as  to 
him. 

[4]  The  following  authorities  hold  that  the 
statute  of  limitations  has  no  application  to 
an  action  to  remove  cloud  from  title  where 
the  owner  is  in  possession,  or  as  In  some, 
where  the  owner  is  not  out  of  possession: 
Cooper  V.  Rhea,  82  Kan.  109, 107  Pac.  799,  29 
U-  R.  A.  (N.  S.)  9S0,  136  Am.  St  Rep.  100,  20 
Ann.  Cas.  42;  Miner  t.  Beekman,  50  N.  T. 
.337 ;  Batty  v.  Hastings,  63  Neb.  26,  88  N.  W. 
139 ;  Mutual  Ufe  Ins.  Co.  v.  Corey,  54  Hun, 
403,  7  N.  T.  Supp.  939,  reversed  on  other 
grounds  in  135  N.  Y.  326,  31  N.  E.  1095; 
Schooner  v,  Llssauer,  107  N.  T.  Ill,  13  N. 
E.  741;  Meier  v.  Kelly,  22  Or.  136,  29  Pac. 
265 ;  Katz  v.  Obenchaln,  48  Or.  352,  85  Pac. 
617,  120  Am.  St.  Rep.  821;  BaUey  v.  Hop- 
kins, 152  N.  C.  748,  67  S.  E.  569;  Quinn  v. 
Kellogg,  4  Colo.  App.  157,  35  Pac.  49;  Peck 
V.  Sexton,  41  Iowa,  566 ;  Combs  v.  Combs,  90 
S.  W.  919,  30  Ky.  I^w  Rep.  873;  Cameron 
v.  Lewis,  59  Miss.  134;  Kennedy  v.  Sanders, 
90  Miss.  524,  43  South.  913;  Am.  Eknigrant 
Co.  V.  Fuller,  83  Iowa,  599,  50  N.  W.  48; 
Smith  V.  Matthews,  81  Cal.  120,  22  Pac.  409. 
See  note  in  29  L.  R.  A.  (N.  S.)  930. 

In  Haarstlck  v.  Gabriel,  200  Mo.  237,  OS  S. 
W.  760,  it  was  said  that  since  a  suit  to  de- 
termine and  aniet  title  to  land  falls  under 
the  bead  of  real  actions,  the  limitations  ap- 
plicable thereto  govern,  and  the  suit  is  not 
governed  by  the  statute  of  limitations  which 
relates  to  personal  actions. 

In  Bailey  v.  Hopkins,  152  N.  O.  748,  67  S. 
E.  569,  it  was  said  that  a  landowner  cannot 
be  expected  to  bring  action  against  every 
man  who,  while  not  in  possession,  shall  de- 
clare he  claims  an  interest  in  the  property, 
under  penalty  to  the  owner  after  the  lapse 
of  10  years  of  being  barred  of  action  for  a 
later  assertion  of  title. 

In  Cameron  v.  Lewis,  59  Miss.  134,  Ken- 
nedy V.  Sanders,  90  Miss.  524,  43  South.  013, 
American  Emigrant  Co.  t.  Fuller,  83  Iowa, 
599,  50  N.  W.  48,  and  Combs  v.  Combs,  99 
S.  W.  919,  30  Ky.  Law  Repi  873,  the  law  Is 
prc^rly  stated  that  if  the  plaintiff  or  the 
one  through  whom  he  holds  has  never  been 
out  of  possession,  the  statute  of  limitations 
has  no  application. 

Wo  quote  the  following  from  Batty  v.  Has- 
tings, 63  Neb.  26,  88  N.  W.  139: 

"Where  a  plaintiff  out  of  posseaslon  brinKS 
the  statutory  action  to  quiet  title,  it  Is  undoabt- 
•dly  true  that  tfae  statate  begiaa  to  run  from 


the  time  when  defendant's  posseMion  became  ad- 
verse. But,  while  a  cause  of  action  clearly  ac- 
crues to  the  owner  of  real  property  in  possession 
thereof  whenever  a  cloud  upon  hia  title  is  cre- 
ated or  an  adverse  title  asserted,  we  do  not  think 
it  necessarily  follows  that  audi  cause  of  actfam 
accrues  then  once  for  all,  so  as  to  start  the  stat- 
ute of  limitations  from  that  date.  A  cloud  upon 
a  title  must  always  continue  to  operate  as  such 
during  the  period  of  its  existence,  and,  as  its  ef- 
fect upon  the  title  is  continuing,  the  cause  of  ac- 
tion resting  on  the  right  of  the  owner  to  have  it 
removed  would  seem  to  be  continuing  also,  and 
to  be  available  at  all  times  while  the  cloud  re- 
mains. Miner  v.  Beekman,  SO  N.  Y.  337.  The 
cause  of  action  is  not  the  creation  of  the  cloud, 
but  its  existence,  its  effect  upon  the  title  of  the 
owner,  and  his  right  to  have  it  removed.' 
Sclioener  v.  Llssauer,  107  N.  Y.  Ill,  U7  [13  N. 
E.  741].  Hence  there  would  seem  good  ground 
for  holding  that  lapse  of  time  after  the  creation 
of  a  cloud  upon  a  title  will  not  bar  an  action 
by  an  owner  in  possession  to  have  it  removed." 

The  court  wh«i  maMog  the  foregoing  ob- 
servations was  c<»sldering  a  statute  of  lim- 
itation of  4  years  for  convuendng  actions 
not  otherwise  provided  for. 

The  statute  of  limitation  begins  to  run 
against  a  suit  to  quiet  title  from  the  time 
defendant  takes  possession  of  the  land. 
Moore  v.  MUler  (C.  C.)  43  Fed.  847. 

The  statnte  of  limitation  does  not  apply 
as  respects  the  acqtiisitlon  of  title  to  prop- 
erty to  any  one  not  In  {Ktssesslon.  A  mere 
dalnt,  for  whaterer  time,  unaccompanied  by 
actoal  possession,  can  give  no  right  under 
the  statute.  26  Cyc.  1012;  1  Gyc.  982;  note 
11  et  seq. ;  Smith  v.  Lee,  1  Oold.  661 ;  Snod- 
dy  T.  Krentch,  3  Head,  301. 

In  the  case  of  Anderson  ▼.  Akard,  16  Lea 
(83  Teun.)  182,  Judge  Cooper  delivered  tbe 
opinion.  That  was  a  bill  in  equity  to  set 
up  a  lost  deed  and  to  enjoin  the  heirs  of  the 
alleged  grantor  from  prosecuting  a  suit  for 
the  recovery  of  the  land.  The  statute  of  lim- 
itations was  a  defense.  The  argument  was 
that  the  right  of  action  accrued  at  the  time 
the  deed  was  lost    The  court  said: 

"The  suit  is  not  for  the  recovery  of  land,  or 
the  enforcement  of  a  debt,  contract,  or  liability 
of  the  ancestor.  It  is  simply  the  assertion  ol 
an  equitable  remedy  which  the  party  is  entitled 
to  resort  to  at  any  time  when  toe  exigency  may 
arise." 

The  court  further  said: 

"Their  right  to  set  up  their  lost  deed  is  one  of 
those  continuing  equities,  they  being  in  legal  poe- 
session,  and  holding  against  any  adverse  claim, 
of  which  we  have  several  cases  in  our  books, 
where  the  statutes  of  limitationa  have  no  appli- 
cation. 'Neither  the  statutes  of  Umitations,' 
this  court  has  said,  'nor  lapse  of  time  have  any 
application  to  a  bill  in  chancery,  in  which  the 
complainant  is  not  seeking  to  recover  anything, 
bat  only  resisting  the  demand  of  the  d^endants 
which  they  have  been  constantly  opposing.' 
Lewis  V.  Brooks,  6  Yer.  167 :  Kirtland  v.  RaU- 
road  Co.,  4  Lea,  414,  418;  Caldwell  v.  Palmer, 
6  Lea,  662." 

See  Alaobrook  ▼.  Orr,  3  Thompson  (130 
Twin.)  120,  169  S.  W.  1166,  Ann.  Cas.  1915B, 
627. 

Onr  Btatnte  of  limitations  of  10  years  ap- 
plicable to  "all  other  cases  not  expressly 
provided  for,"  originated  with  the  Code  of 
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1858,  and  was  embraced  In  the  chapter  en- 
tlUed  "Umltations  of  Actions  Other  Than 
ReaL"    It  does  not  apply  here. 

There  la  to  be  f  oand  In  the  Byllabas  of  one 
of  oar  reports  an  expression  as  follows: 

"Excepting  alone  snita  between  trustee  and 
cestui  que  trust  upon  causes  of  actioB  arising' 
out  of  express  trusts  and  cognizable  alone  in 
courts  of  equity,  our  general  statutes  of  limita- 
tion apply  to  every  cause  or  form  of  action, 
whether  cognisable  exdusively  in  courts  of  law, 
or  OHicurrently  in  courts  of  law  and  equity,  or 
exclusively  in  courts  of  equity."  Hughes  v. 
Brown, IPick.  (88  Tenn.) .578,  13  S.  W.  286.  8 
U  E.  i.  480. 

A  caretal  reading  of  Judge  Lurton's  opio:- 
ion  will  show  that  it  contains  no  statement 
so  broad,  sweeping,  and  unqualified  as  the 
syUabns:  The  oplni<»  deals  with  the  sub- 
ject of  wh^ber  the  remedy  of  complainant, 
being  pnr^  equitable,  against  a  trust  es- 
tate, was  subject  to  the  bar  of  the  statute. 
It  was  held  that: 

"There  Is  no  more  reason  for  holding  that  a 
bill  to  charge  the  payment  of  an  equitable 
claim  upon  a  trust  estate  should  be  taken  out  of 
the  statute  which  bars  all  suits  upon  contracts 
witUn  6  years,  than  there  was  for  holding  that 
a  salt  upon  an  equitable  title,  or  to  declare  and 
enforce  a  constructive  or  implied  trust  was  with- 
out the  statute." 

The  question  of  a  oontlnaing  equity  to 
whldi  a  party  may  resort  when  the  exigency 
may  arise,  and  which  Involves  no  questl«m 
of  recovery  of  laud  nor  the  enforcement  of 
a  debt,  contract,  or  liability,  was  not  being 
discussed. 

[t]  Our  statute  of  7  years  applies  where 
there  la  an  adverse  holding  of  real  estate. 
There  is  no  question  of  adverse  holding  in 
the  present  suit.  This  is  an  action  to  remove 
a  cloud  on  title  which  affects  the  market- 
ability of  the  land,  or  under  which  an  ad- 
verse possession  might  be  attempted  and 
thus  endanger  the  rights  of  complainant.  It 
is  to  remove  this  apprehended  future  danger 
that  complainant  invokes  the  aid  of  the  court 
of  equity.    The  realty  has  not  been  touched. 

We  apprehend  that  It  was  never  the  Inten- 
tion to  enact  a  statute  of  limitations  in  this 
state  preventing  an  owner  from  removing 
or  canceling  an  instrument  or  record  which 
casts  a  doud  upon  the  title.  Spurious  claims 
have  arisen  in  the  past  during  the  period 
when  our  wild  and  unoccupied  lands  were  of 
Uttle  value  and  not  actively  looked  after  by 
any  one.  These  consist  of  void  grants  and 
colon  of  title  created  for  speculative  pur- 
poses. Our  Leglslatore  has  not  enacted  any 
statute  of  limitation  which  will  prevent  a 
clearing  up  of  titles  as  against  these  void 
claims,  where  no  sufficient  adverse  posses- 
sion has  been  maintained  by  the  adverse 
claimant 

Laches  will  not  be  Imputed  to  one  from  a 
mere  failure  to  watch  the  record  to  guard 
against  the  recording  of  a  forged  or  unde- 
livered deed  purporting  to  be  a  conveyance 
oC  Ilia  real  eatata.    Palmer  t.  Mlzner,  2  Neb, 


(Unoff.)  899,  90  N.  W.  637;  Hodges  ▼. 
Wheeler,  126  6a.  848,  66  8.  B.  76. 

Until  there  Is-  ati  Interference  with  the  pos- 
session of  land  no  occasion  arises  for  resort 
to  legal  rentedies,  and  where  land  has  re- 
mained wild  until  shortly  before  the  com- 
mencement of  the  plalntUTs  action,  his  claim 
is  not  stale  Penrose  ▼.  Doberty,  70  Ark. 
2S6-261,  67  8.  W.  898. 

The  Arizona  court  on  the  qnesticm  applied 
the  law  as  stated  in  the  following: 

"To  hold,  in  an  action  to  quiet  title,  that  the 
plaintiff  may  not  recover  against  a  defendant 
who  has  be«i  ia  possession  toi  less  than  three 
years,  for  no  other  reason  than  that  the  plaintiff 
has  failed  to  pay  his  taxes,  or  list  his  property 
for  taxation,  for  a  period  of  11  years,  while  the 
defendant,  holding  a  void  tax  deed  to  the  proper- 
ty, has  paid  the  taxes  during  the  11  years,  and 
has,  within  3  years,  expended  $780  in  improve- 
ments, extends  the  doctrine  of  laches  to  a  depree 
not  supported  by  any  precedent  cited  to  us.  We 
are  unwilling  so  to  extend  it.  Plaintiff  is  not 
precluded  by  laches  from  maintaining  this  suit, 
unless  by  reason  of  his  oourse  defendant  has 
been  mlded  to  his  injury,  or  the  property  has, 
at  defendant's  risk  and  expense,  been  greatly  en- 
hanced in  value  while  plaintiff  lay  by  waiting  the 
turn  of  events  to  assert  his  claim,  or  unless 
some  other  facts  exist,  not  now  disclosed  in  this 
record,  showing  inequity  in  the  plaintiff's  posi- 
don."  CosteUo  t.  Mnheim,  9  Aris.  422-430,  84 
Pac.  906. 

The  case  of  Sage  v.  Winona,  etc.,  Bailroad 
Company,  58  Fed.  297,  7  0.  O.  A.  237,  cited 
by  the  Court  of  Civil  Appeals  as  authority 
that  laches'  applies,  holds  that  while  a  per- 
son out  of  possession  under  authority  of  the 
Minnesota  courts  may  maintain  action  to 
remove  cloud,  this  does  not  preclude  a  de- 
fendant from  pleading  laches  or  limitations; 
that  no  period  of  delay  will  bar  the  owner 
who  is  in  possession,  because  the  cloud  is 
a  continuing  injury  like  a  public  nuisance. 
But  where  the  person  filing  the  bill  is  out 
of  possession  and  the  person  proceeded 
against  is  in  possession,  the  latter  may  plead 
either  laches  or  limitations. 

The  particular  decision  on  the  facts  was: 

A  land-grant  railroad  company,  having 
both  actual  and  constructive  notice,  was 
guilty  of  laches  in  delaying  14  years  to  as- 
sert title  to  lands  lying  within  its  grant 
limits,  which  had  been  selected  as  indemnity 
lands  by  another  land-grant  company,  certi- 
fied as  such  by  the  state,  and  by  it  conveyed 
to  the  oomptjxj,  and  large  portions  of  which 
bad  been  openly  sold  by  the  latter  to  pur- 
chasers and  settlers,  who  had  taken  deeds 
and  settled  on  the  lands,  making  valuable 
Improvements  thereon,  believing  they  were 
acquiring  good  titles;  that  for  many  years 
the  railroad  company  bad  actual  as  well  as 
constructive  notice  of  all  these  matters; 
that  through  this  lapse  of  time  the  defend- 
ants had  lost  certain  documentary  evidence 
which  would  probably  have  rendered  their 
title  unassailable. 

[I]  In  S2  Cyc.  1845,  it  Is  said: 

"Excepting  where  plaintiff  is  in  possession, 
laches  is  available  as  a  defense  to  the  action." 
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We  hATe  examined  Out  antborltles  tteie 
dted.  In  many  of  them  it  Is  held  iJiat  laches 
did  not  apply.  In  those  oaaes  where  the  doc- 
trine did  ai>ply  It  was  apon  some  real  and 
▼alld  reaeoo,  and  not  merely  a  case  of  lapse 
of  time  only.  The  cajses  dted  support  the 
general  statement  of  the  text,  that  the  de- 
fense is  available  in  such  cases.  By  "araila- 
ble"  we  understand  that  where  the  doctrine 
should  properly  apply  and  within  its  proi>er 
sphere  and  reasoning,  it  is  open  to  the  par- 
ties who  are  affected  by  it;  and  "out  of  pos- 
session," as  we  gather  from  these  authorities, 
is  not  meant  a  mere  faUnre  at  the  owner  to 
be  In  actual  possession  of  wild  or  unoccupied 
lands. 

[7]  The  tme  owner,  in  legal  contemplation, 
isin  oonstmctire  possession  of  his  unoccupied 
land  if  no  one  else  is  holding  adversely.  H^ 
does  not  have  to  maintain  actual  possession 
to  assert  liis  rights. 

[•]  E8toi^)el  cannot  arise,  end  therefore 
the  rale  of  laches  cannot  apply  here  because 
the  defendant  did  not  purchase  on  the  faith 
ot  the  decree  of  sale  in  this  case,  but  pur- 
chased before  the  decree  alleged'  to  be  a 
cloud  was  entered-. 

Ck>mplainaut  purchased  the  land  in  ques- 
tion in  1910.  It  is  now  averred  that  defend- 
ant is  claiming  that  the  former  decree  was 
effective,  as  against  complainant's  vendor, 
and  this  claim  under  the  void  decree  may  be 
said  to  cast  a  cloud  on  complainant's  title. 
Certainly  mere  lapse  of  time  will  not  give 
validity  to  a  void  instrument  or  proceeding. 
Some  one  must  be  pot  in  a  worse  attitude 
or  some  advantage  gained  by  a  delay  before 
estoppel  can  aris&  If  time  will  cut  <^  the 
right  to  remove  a  cloud  on  title  to  land  not 
adversely  held,  then  it  is  incumbent  on  own- 
ers of  real  estate  to  be  vigilant  in  looking 
for  and  removing  void  instruments  or  void 
proceedings,  or  else  their  title  will  be  em- 
barrassed by  the  failure.  No  man  is  called 
upon  to  attack  a  proceeding  or  instrument 
not  elTectlve  against  liim.  If  at  any  time 
some  one  uses  it  as  a  means  of  claiming  title 
or  beclouding  the  right  or  title  of  another, 
it  then  becomes  a  menace  and  danger.  WUle 
the  owner  may  sue  in  advance  of  sudi  actual 
danger,  the  fact  that  he  does  not  know  of 
the  d.oud  on  his  title  or  does  not  apprehend 
the  danger,  and  waits,  should  not  preclude 
his  right  when  the  injury  becomes  apimrent, 
if  the  instrument  is  void,  and  no  rights  have 
become  fixed  under  it. 

The  Mil  in  the  present  case  la  not  a  bill  of 
review,  but  purely  a  bill  to  remove  a  void 
decree  as  a  cloud  cm  complainant's  titla  This 
land  is  in  the  mountain  section  of  thla  state 
where  titles  in  the  past  have  in  many  instanc- 
es lain  dormant,  and  our  courts  liave  pur> 
sued  a  lUieial  policy  in  permitting  removal 
of  clouds,  so  as  to  clear  up  the  titles.  If 
laches  should  be  applied  strictly  to  such  mat- 
ters it  would  binder,  rather  than  aaaist,  in 
making  titles  to  these  wild  lands  secure. 


[t]  The  iK^nt  ia  used  tkat  no  averment 
of  title  la  mad&  The  statemant  by  camplaln- 
ant  of  22  years'  actual,  open,  and  aiotorlons, 
adverse  possession  of  land  by  &  H.  File,  its 
vendor,  axkder  a  registered  deed,  showing 
gmhstantial  Inclosures  and  actual  occupation 
oa  the  land,  and  conveyances  from  Pile  to 
complainant,  ia  a  sufficient  averment  of  title. 

[1 0]  The  bill  avers  that  a  suit  Is  pending  in 
the  dumcery  court  of  Pickett  county,  Tenn., 
filed  by  Jesse  Patton,  against  the  Steams 
Lumber  Company,  in  whidi  he  att^npts  to 
deraign  title  to  this  76  acres  of  land  under 
the  decree  in  the  Malissa  Williams  casei.  It 
is  said  that  the  proceeding,  tf  void,  can  be 
relied  on  there.  This  is  true;  bat,  neverthe- 
less, complainant's  right  to  cancel  the  pro- 
ceeding as  a  cloud  Is  not  involved  there,  and 
that  case  is  no  hindrance  to  the  assertion 
of  complaisant's  right  to  remove  the  cloud 
liere. 

All  the  facts  stated  berdn  are  only  firom 
averments  In  the  bill,  and  of  coarse  are  sub- 
ject to  controversy  if  denied  by  answer.  The 
writ  of  certiorari  is  granted,  the  cause  re- 
versed and  remanded  to  the  chancery  court 
at  Jamestown  for  further  proceedings  in 
accord  with  this  opinion. 


BIGGINS  et  aL  T.  TTIiEB,  County  Jndga. 
(Supreme  Court  of  Tennessee.    March  11,  1018.) 
L  Statutes  «=»120<4)— Title  of  Act— Sutti- 

CXXNCT. 

Tte  title  of  Priv.  Acts  1915,  c.  28,  reciting 
that  it  was  "An  act  to  authorice  countiea  in  this 
state  having  a  populatioii  of  not  less  than  S3,500 
nor  more  than  34,000  to  issue  bonds  for  highway 
purposes;  to  provide  for  the  disposition  of  the 
fund  thus  raised ;  and  also  for  prompt  payment 
of  principal  and  interest  when  doe" — ^ia  not  in- 
valid under  Const,  art  2,  {  17,  declaring  that  no 
^lU  shall  become  a  law  which  embraces  more 
than  one  subject,  which  shall  be  expressed  in  its 
title. 

[Ed.    Note.— BV>r   other    cases,   sea   Statutes. 
Cent  Dig.  {  172;   Dec  Dig.  <S=>120(4).] 

2.  Statutes  €=>10a— Constbuction  —  Tttle 

OF  Act — Indefiniteness. 

Acts  1915,  c.  28,  entitled  "An  act  to  author- 
ize counties  having  a  population  of  not  less  than 
33,600  Bor  more  than  34,000  to  issue  bonds  for 
highway  purposes ;  to  provide  for  the  dispositioa 
of  the  fund  thus  raised ;  and  •  «  •  for 
prompt  payment  of  principal  and  interest,"  de- 
clares that  the  quarterly  court  of  any  county 
having  the  population  mentioned  may,  when  reg- 
ularly in  session,  issue  bonds  for  highway  pur- 
poses. The  act  nowhere  provides  a  standard  to 
measure  the  population  of  connties.  Held  that, 
aa  the  Legislature  will  not  be  presumed  to  -have 
done  a  vain  thing,  and  as  the  longuaKe  of  stat- 
utes may  be  construed  to  give  effect  to  the  in- 
tent, the  title  must  be  deemed  suflicient  on  the 
theory  that  the  population  of  counties  shall  be 
•acertained  from  the  Jest  federal  census;  tliat 
being  the  established  method. 

[Ed.  Note. — ^For  other  oases,  see  Statutes,  Cent. 
Dig.  §1  130-13y;    Dec.  Dig.  <8=>109.] 

Appeal  from  Chancery  Cotutt,  Montgomery 
County ;  J.  W.  Stont«  Chancellor. 
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BUI  by  W.  W.  Rletiiiw  tfoA  ottten  a«dD8t 
C.  W.  Tjivr*  CooQty  JQiica  Fkhs  a  a«- 
cree  sastaloing  «  <)«nun:er  to  t)w  blU,  wi»- 
pl«)o(uit8  wpeiU.    AQiTsoed. 

H.  N.  liee^  Austin  FMy,  and  O.  Ihts, 
all  of  ClarksTllle,  for  apiMUanta.  Sayage 
8e  Fort  and  Dantei  &  Daniel,  all  «t  01ark»- 
Tllle,  for  apfieUee. 

NEIL,  O.  J.    [1]  The  ralldtty  at  ohapter 
28  of  the  Acta  of  191S  la  called  in  qnee- 
tion.    The  a«t  la  as  follows: 
"An  act  to  authorize  counties  in  this  state  hav- 
ing a  population  of  not  iMs  than  83,600  nor 
more  tbaa  34,000  to  Isoae  bonds  for  highway 
purposes;    to  provide  for  the  disposibon  of 
the  fond  thns  raised;    and  also  for  prompt 
payment  of  principal  and  interest  when  due. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly, of  the  State  of  Tennessee,  that  the  quar^ 
terly  court  of  any  county  in  thia  state  havinx  the 
population  mentioned  in  the  caption  is  hereby 
authorized  when   refpilarly  in  session  to  issue 
bonds  for  highway  purposes. 

"Said  bond  issue  shall  not  exceed  in  any  one 
year  two-thirds  of  one  per  cent  of  the  taxable 
ralnea  of  the  county  as  shown  by  the  assessment 
for  the  preceding  year;  and  shall  never  in  the 
aggregate  exceed  three  per  cent  of  the  taxable 
values  of  such  county.  The  bonds  shall  bear  not 
more  than  6  per  cent  interest;  shall  be  nego- 
tiable at  not  less  than  par ;  and  shall  mature 
not  more  than  thirty  years  from  date  of  issue. 
The  quarterly  court  may  make  such  orders  as  to 
bond  issue  and  as  to  the  management  and  dls- 
poeal  of  the  fund  arising  therefrom  as  they  may 
deem  proper ;  it  being  the  purpose  of  this  act  to 
vest  the  court  with  fuU  authority  in  the  matter. 
Quarterly  reports  shall  ba  made  by  tiie  court 
and  spread  on  the  minutes,  showing  the  manner 
in  which  tlte  fund  ia  diabursed  and  giving  in 
detail  the  work  done  so  that  a  complete  record 
of  same  may  be  kept  Suitable  provisions  shall 
be  made  by  the  quarterly  court  to  pay  interest 
promptly  and  to  retire  the  bonds  at  maturity  or 
witen  subject  to  call;  and  the  court  is  hereby 
authorized  to  make  such  orders  as  it  may  deem 
necessary  for  this  purpose. 

"Sec.  2.  Be  it  furtlier  enacted,  that  this  aet 
take  effect  from  and  after  its  passaga  tba  public 
welfare  requiring  it 
"Passed  January  28,  1915." 

[1, 2]  The  objection  made  la  that  tbe  title 
Is  not  in  compliance  with  article  2,  |  17, 
of  the  Constitution.  However,  if  the  title 
Is  void  at  all,  it  is  not  for  tbe  reason  stated, 
but  because  too  indeflnite  as  to  the  county, 
or  counties  to  which  the  act  ia  applicable. 

But  it  is  not  void,  if  there  is  any  standard 
of  sufiBcient  general  publicity  to  which  it 
can  be  Justly  held  the  Legislature  had  refer- 
ence. Is  there  such  a  standard?  There  axe 
hundreds  of  acts  on  our  statute  books  in 
which  reference  to  the  last  preoedinc  federal 
census  is  made  for  the  purpose  of  applying 
the  population  basis  fixed  in  such  acts,  and 
in  this  nuuaner  ascertaining  the  county  or 
counties  to  which  tbe  act  was  intended  to 
apply.  The  uniform  history  of  our  legisla- 
tion for  more  than  40  years,  in  acts  rested  on 
a  population  haflls^  makes  U  certain  that  U 
the  Legislature  l^id  in  mind  any  source  at 
all  for  obtaining  tbe  means  for  applying  the 
figures,  coniiained  in.  the  act  to  any  county  or 
cooaties  of  the  states  that  aomraa  was  th« 


laat  preceding  federal  oanma  ot  }.91A.  It 
ceuld  aoft  have  been  contemplated  that  a  trial 
census  of  the  whole  state  or  of  several  conn- 
ties  wonld  be  made  for  such  purpose.  That 
would  be  highly  absurd,  and  would  ccmrict 
tbe  Leglslatnre  of  groes  folly,  as  well  as  of  a 
purpose  to  inflict  on  the  state  an  unwar- 
rantable and  needless  expense.  If  they  had 
in  mind  therefore  any  standard  at  all,  it 
was  the  federal  census  of  1910.  If  this  be 
not  true,  tliey  had  no  standard  at  all.  But 
this  latter  supposition  would  fasten  on  the 
Legislature  a  purpose  to  pass  an  act  so 
vagne  and  general  as  to  be  Insensate  and 
therefore  void.  Xet  the  recogniaed  rule  is 
that  where  of  two  constructions  oae  would 
make  the  aet  void  and  the  other  valid,  the 
latter  Is  to  be  chosen,  even  though  It  be  not 
the  most  obvious,  or  the  most  probable.  This 
latter  construction  must  therefore  be  adopt- 
ed, and  we  must  bold  that  the  Legislature 
had  in  mind  the  federal  census  of  1910. 

But  this  census  was  not  specially  referred 
to  in  the  captliHi,  or  title,  or  anywhere  in 
the  act  Is  it  therefore  unavailable?  Al- 
though we  feel  sure  tliey  could  have  had 
in  mind  no  other  standard,  and  are  morally 
certain  they  had  in  mind  that  particular 
standard,  are  we  precluded  from  making  ef- 
fective the  legislative  purpose  because  there 
was  no  reference  tn  direct  terms  to  that 
standard? 

We  think  not.  A  very  liberal  mle  of  con- 
stmction  has  been  adopted  in  this  state, 
on  questiong  of  this  kind.  The  substance  of 
this  mle  Is  shown  in  the  following  excerpts 
from  decided  cases: 

"The  Le^latnre  cannot  be  supposed  to  intend 
ita  own  stultification.  When,  tiierefore,  to  fol- 
low the  words  of  an  act  leads  to  absurdity  in  its 
consequences,  that  constitutes  sufficient  author- 
ity to  depart  from  them."  Wise  ft  Co.  v.  Mor- 
gan, 101  Tenn.  278,  282,  4^  S.  W.  071.  973  (44 
L.  K.  A.  548).  "Statutes  most  be  construed,  if 
possible,  so  as  to  make  them  sensible,  and  to 
^ect  and  carry  out  the  purposes  for  which  they 
are  enacted.  It  is  not  to  be  presumed  that  the 
lawmakers  will  pass  a  defective  or  insensible  act, 
or  one  in  conflict  with  the  organic  law.  •  •  • 
The  legialative  intent  will  prevail  over  tbe  strict 
letter  or  literal  sense  of  the  language  used,  and, 
in  order  to  carry  into  effect  tills  intent,  general 
terms  will  be  limited,  and  those  that  are  narrow 
expanded."  Maxey  v.  Powers,  117  Tenn.  381, 
408,  404.  101  S.  W.  181.  "In  order  to  effectuate 
the  legislative  intent  "words  may  be  modified,  al- 
tered, or  supplied  so  as  to  obviate  any  repugnan- 
cy or  inconsistency  with  such  intention.'  Ash- 
by  V.  State,  124  Tenn.  684,  691,  139  8.  W.  872. 

A  rteumf  of  this  subject  appears  in  Palm- 
er V.  Express  Co.,  129  Tenn.  116,  158-161, 
165  S.  W.  236,  as  follows: 

"The  rule  of  law  appHeaMc  to  this  subject 
is  that,  if  there  be  two  constructions  to  which 
an  act  is  susceptible,  one  of  which  win  make  it 
unconstitutional  and  the  other  of  which  will 
save  it,  the  duty  of  the  court  is  to  adopt  the 
latter,  although  it  is  not  the  most  obvious  or 
r.Etural  construction.  Itfanufacturing  Co.  v. 
Falls.  90  Tenn.  466,  16  S,  W.  1046;  State  ex 
rel.  V.  Schlits  Brewing  Co.,  104  Tenn.  715,  59 
S.  W.  1083,  78  Am.  St  Kep.  941;  Samoelson  v. 
State,  116  Tenn.  470,  498,  96  S.  W.  1012,  115 
Am.  St  Rep.  805;  Railroad  v.  Byrne,  110 
Tenn.  278;  291,  282,  104  8.  W.  460;    Darnell 
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T.  State.  128  Temi.  663,  184  S.  W.  807;  EA 
V.  State,  126  Tenn.  7,  150  S.  W.  83,  Ann.  Caa. 
1913D,  1239.  In  Samuelaon  v.  State  it  is  said: 
'While  it  ia  true  that,  in  arrivinK  at  the  mean- 
ing of  the  Legislature,  primarily,  the  gram- 
matical sense  of  the  words  used  is  to  be  adopt- 
ed yet  if  there  is  any  ambisnity,  or  it  there  is 
room  for  more  than  one  interpretation,  the 
rules  of  grammar  -will  be  disregarded  where  a 
too  strict  adherence  to  them  would  raise  a 
repugnance  or  absurdity,  or  would  defeat  the 
mirpose  of  the  ti^slature.'  Oarby  v.  HarriSj? 
Exch.  691;  Met  Bo.  Wks.  t.  Steed,  U  B.  82, 
B.  Div.  445;  George  v.  B.  of  E.,  33  Ga.  344; 
State  T.  Heman,  70  Mo.  441.  Many  cases  might 
be  cited  in  which  the  future  tense  has  been 
read  as  including  the  present  and  the  past, 
where  that  was  necessary  to  carry  out  the  mean- 
ing of  the  Legislature.  Thus  an  enabling  act 
rdkting  to  married  women  who  'shall  come  into 
the  state'  may  apply  tq  one  who  came  into  the 
state  before  the  passage  of  the  law.  Maysville 
A  li.  B.  Co.  V.  Herrick,  13  Bush  (Ky.)  122. 
Where  an  act  provided  that  certain  land  'shall 
be  allotted  for  and  given  to'  an  individual  nam- 
ed, it  was  held  that  the  words  passed  an  im- 
mediate intercBt.  Butherford  v.  Greene,  2 
Wheat  196,  4  L.  Ed.  218. ,  In  Babcock  v.  Good- 
rich. 47  Cal.  488,  the  phrase  'current  expenses 
of  the  year*  was  made  to  read,  'expenses  of  the 
current  year';  it  being  evident  that  the  latter 
form  of  words  more  correctly  expressed  the  leg- 
islative Intent.  These  cases  are  but  a  recogni- 
tion of  an  old  and  well-established  rule  of  the 
conimon  law.  applicable  to  all  written  instru- 
ments, that  verba  intentioni,  non  e  ccmtra  de- 
bent  inservire;'  that  is  to  say,  'words  ought  to 
be  made  subservient  to  the  intent,  and  not  the 
intent  to  the  words.'  The  case  of  Darnell  t. 
State,  supra,  furnishes  a  strong  example  in 
close  analogy.  In  that  case  the  court,  after 
mentioning  the  fact  that  there  were  only  two 
assignments  that  needed  to  be  considered,  said: 
The  first  of  these  is  that  the  act  under  which 
the  jury  was  impaneled,  commonly  known  as 
the  "jury  law  of  Franklin  county"  (Acts  1905. 
c.  233)  is  unconstitutional,  because  the  body  of 
the  act  is  broader  than  its  title.  The  conten- 
tion is  based  upon  the  following:  The  act  ia 
entitled  "An  act  to  create  a  board  of  jury  com- 
missioners for  counties  in  this  state  having  a 
population  of  not  less  than  20,292,  and  not  more 
than  20,400  inhabitahts  according  to  the  federal 
census  of  1900,  or  that  may  have  that  number 
of  inhabitants  by  any  subsequent  federal  cen- 
sus." After  making  various  and  sundry  provi- 
mons  to  carrr  out  the  purposes  indicated  by 
the  title,  section  19  follows,  near  the  close.  In 
this  language :  "Be  it  further  enacted,  that  the 
provisions  of  this  act  shall  apply  to  all  grand 
and  petit  juries  in  circuit  and  criminal  courts 
of  this  state."  The  same  question  was  decided 
against  plaintiff  in  error's  contention  in  the 
case  of  Allen  Damron  v.  State,  from  Bedford 
county,  at  the  December  term,  1909.  Damron's 
Case  involved  the  jury  law  of  Bedford  county 
(chapter  355  of  the  Acts  of  1907),  which  was  a 
substantial  copy  of  the  Franklin  county  jury 
law  involved  in  the  present  case.  That  case 
was  thoroughly  considered  by  the  court,  after 
full  argument,  oral  and  written,  and  a  second 
time  on  petition  to  rehear  filed  by  the  plaintiff 
ir.  error.  The  court  held,  upon  a  consideration 
of  the  whole  statute,  that  it  was  the  evident  in- 
tention of  the  Legislature  that  the  section  just 
quoted  should  be  construed  as  if  it  read  as  fol- 
lows, viz. :  "That  the  provisions  of  this  act 
shall  apply  to  all  grand  and  petit  juries  in  all 
circuit  and  criminal  courts  of  this  state  in  coun- 
ties of  the  population  herein  prescribed."  We 
are  of  the  opinion  this  was  a  sound  construction, 
and  we  adhere  to  it'  " 

In  State  ex  reL  v.  Turnpike  Ca,  2  Sneed, 
88,  it  appeared  that  the  act  nnder  which  the 
turnpike  company  was  Incorporated  author- 


ized It  to  erect  a  OoQgate  "Vltliin  two  miles 
of  tbe  town  of  darfeBTiUe."  This  language, 
taken  literally,  authorised  tbe  location  ol  a 
gate  at  any  point  leas  tban  two  miles  from 
tbe  town  of  Clarksrllle;  Tbe  oooxt,  bowever, 
held  that  the  words  "but  no  neater"  sboold 
be  supplied,  and  tbe  act  made  to  read  "may 
erect  a  tolljgate  within  two  mlle»  of  darks- 
TlUe,  but  no  nearer." 

In  Wright  r.  Ounningham,  the  ooart  bad 
imder  consideration  an  amendment  to  a 
former  statute  concwning  the  adopti(Hi  of  a 
stock  law  In  certain  ooontlea  In  dealing 
with  this  amendment  It  was  necessary  to  cc«- 
strue  the  following  language,  which  was  In- 
sisted by  counsel  to  be  fatally  obscure,  viz.: 

"The  ticket  shall  provide  for  those  favoring 
the  small  stock  law,  'for  the  small  stock  laW 
and  those  'against  said  law.'  " 

The  court  said: 

"Evidently  there  was  an  omission  between  the 
words  'and'  and  'those'  of  the  word  'for,'  and 
after  the  word  'those'  an  omission  of  the  ex- 
pression 'otmoeing  the  small  stock  law.'  As  thus 
corrected,  the  sentence  would  reajd:  The  tidcet 
shall  provide  for  those  favoring  the  small  stock 
law,  for  the  small  atodc  law,"  and  for  those  op- 
posug  the  small  stock  law,  "against  the  small 
stock  law." '  The  word  'said'  in  the  expression 
'against  said  law,'  ofi  course  refers  to  the  small 
stock  law,  and  the  intention  of  the  act  was  that 
the  ticket  of  those  opposing  the  law  should 
read  'against  the  small  stock  law.'  It  is  a 
well-known  canon  of  construction  that  an  am- 
biguous or  meanin^ess  clause  in  a  statute  may 
be  rejected,  or  words  supplied  by  iotendment  to 
express  the  obvious  intention  of  the  Legisla- 
ture."   115  Tenn.  445,  452,  453,  91  S.  W.  293. 

In  Maxey  v.  Powers,  supra,  tbe  court  had 
under  examination  an  act  of  the  Legislature 
which  abolished  certain  civil  districts  In 
Knox  county.  The  act  provided  on  its  face 
that  It  should  not  go  Into  effect  until  Sep- 
tember 1,  1906,  but  on  that  day  all  of  the 
Justices  went  out  of  ot&ce  by  expiration  of 
their  terms,  and  the  act  In  question  did  not 
contain  any  provisions  for  the  election  of 
the  Justices  for  the  new  districts  made  by 
the  enlargement  of  certain  of  the  old  ones, 
and  the  abolishment  of  others.  The  regular 
August  election  was  the  first  Thursday  in 
August,  1906.  The  question  was  whether  the 
Justices  of  tbe  peace  for  these  new  districts 
could  be  elected  at  such  August  election. 
The  county  authorities  undertook,  through 
the  county  court,  to  redlstrlct  the  county. 
Just  as  the  Legislature  bad  d<Hie,  and  to  fix 
the  change  to  become  effective  the  third  Mon- 
day In  July;  so  the  August  election  was 
held  under  this  arrangement,  and  the  title 
of  these  offices  was  subsequently  contested 
In  the  case  r^erred  to.  It  was  contended 
against  this  title  that  the  county  court  was 
without  jurisdiction;  and,  inasmuch  as  the 
act  did  not  go  Into  effect  until  September  1, 
1906,  no  election  could  be  held  under  It; 
hence  It  was  contended  that  tbe  election  was 
whoUy  void.  The  court,  however,  was  of 
a  different  opinion.  It  was  held  that.  Inas- 
much as  the  Ck>nstltutlon  and  the  general 
law  fixed  the  first  Tliurtiday  In  AtUTUst  pre- 


Digit 


zed  by  Google 


Teno.) 


BIGCnNS  y.  TTXiEK 


ceding  the  ezpliAtlon  aa  September  1,  1906, 
of  tbe  <»n8titntlonal  term  (rf  6  years  of  tbe 
then  inciimbenta  Of  the  office  of  Justice  of 
the  peace — 

"it  must  be  presamed  that  the  Qeneral  ABsem- 
bl;  had  these  provisiona  in  misd  when  it  pro- 
vided that  the  act  in  question  should  not  go  into 
effect  until  September  1,  1906,  and  intended 
that  an  election  lie  held  under  them  for  elec- 
tion of  officers  for  the  newly  created  districts." 
117  Tenn.  pe«a  400,  101  &  W.  181. 

In  Railroad  v.  Byrne,  supra,  It  was  said 
that  the  same  principles  apply  In  the  Inter- 
pretation of  the  titles  of  statutes.  119  Tenn. 
278,  291,  292,  104  S.  W.  480.  An  Interesting 
Illustration  of  the  principle  Is  shown  in  the 
Interpretation  In  that  case  of  the  title  of 
diapter  78  of  the  Acts  of  1895  establishing 
the  Ckrart  of  Chancery  Appeals,  showing  how 
the  subject-matter  of  chapter  82  of  the  Acts 
of  1907,  amending  the  former  statute,  were 
incloded  within  the  title  of  such  former  act 
119  Tenn.  294-315,  104  S.  W.  460.  A  briefer 
Illustration  is  found  in  Nichols  &  Shepherd 
Ca  v.  liOyd,  111  Tenn.  145,  76  8.  W.  911, 
The  title  of  the  act  there  examined  was: 

"An  act  to  amend  sections  2,  3  and  4  of  an  act 
passed  March  21,  1891,  being  chapter  122  of 
said  acts,  and  providing  for  the  authentica- 
tion of  copies  of  charters  to  be  filed  with  the 
secretary  of  state,  registering  abstracts  of 
same  in  the  register's  office  in  each  county 
in  which  the  company  desires,  or  proposes  to 
carry  on  business."    Acts  1896,  c.  81. 

Beferrlog  to  the  objection  made  the  court 

said: 

"The  objection  refers  to  the  last  clause  of  the 
caption,  'r^stering  abstracts  of  same  in  the 
register's  oface  in  each  county  in  which  the  com- 
pany desires  or  proposes  to  carry  on  business.' 
The  dause  referred  to,  as  it  stands,  is  ambigu- 
ous, and  does  not.  Indeed,  make  good  sense,  and 
aa  such  it  may  be  rejected  as  surplusage.  We 
think,  however,  tiiat  by  oversight  the  words, 
"and  doing  away  with  the,'  were  left  out  With 
these  words  inserted  before  the  words  'register- 
ing,' the  clause  quoted  would  make  sense. 
•  *  •  These  words,  if  necessary,  would  be 
(applied  by  intendment,  being,  as  they  are,  per- 
fectly obvious."    Ill  Tenn.  148,  149,  76  6.  W. 

Tbe  general  doctrine  is  well  stated  in  the 
following  quotation  from  Lewis'  Sutherland 
on  Statutory  Construction,  {  377,  as  follows: 

"Uncertainty  of  sense  does  not  alone  spring 
from  uncertainty  of  expression.  It  is  always 
presumed.  In  regard  to  a  statute,  that  no  absurd 
or  unreasonable  result  was  intended  by  the  Leg- 
islature.    Hence  if,  viewing  a  statute  from  the 


standpoint  of  the  literal  sense  of  its  language, 
it  is  unreasonable  or  absurd,  and  obscurity  of 
meaning  exists,  calling  for  judicial  construction, 
we  must.  In  that  event,  look  to  the  act  as  a 
whole,  to  the  subject  with  which  it  deals,  to 
the  reason  and  spirit  of  the  enactment,  and 
thereby,  if  possible,  discover  its  real  purposes; 
and,  if  such  purposes  can  reasonably  be  said  to 
be  within  the  scope  of  the  language  used,  it 
must  be  taken  to  be  a  part  of  the  law,  the  same 
as  if  it  were  plainly  expressed  by  the  literal 
sense  of  tbe  words  used.  In  that  way,  wliile 
courts  do  not  and  cannot  properly  bend  words 
out  of  their  reasonable  meaning  to  effect  a  leg- 
islative pnrpose,  they  do  give  to  words  a  liberal 
or  strict  interpretation  vrithin  the  bounds  of 
reason,  sacrificuig  literal  sense  and  rejecting 
interpretation  not  in  harmony  with  the  evident 
intent  of  the  lawmakers,  rather  than  that  such 
intent  shall  falL" 

Further,  on  the  general  subject,  see  Boro 
V.  Hldell,  122  Tenn.  '80,  96,  120  S.  W.  961, 
135  Am.  St  Rep.  857,  and  Kirk  v.  State,  126 
Tenn.  7,  13, 14,  150  S.  W.  83,  Ann.  Caa.  1913D, 
123». 

Construing  the  title  of  tbe  act  here  in  ques- 
tion as  necessarily  referring  to  the  federal 
censut)  of  1910,  it  is  beyond  question  that  tbe 
county  intended  was  Montgomery  county. 
There  is  no  doubt  that  this,  or  any  other 
county,  in  the  state,  might  have  been  desig- 
nated in  direct  terms,  and  the  power  con- 
ferred to  Issue  bonds  for  public  purposes. 
Todtenhausen  v.  Knox  County,  132  Tenn. 
169,  172,  173,  177  S  W.  487,  and  cases  cited. 
For  other  cases  to  same  effect,  see  Burnett  v. 
Maloney,  97  Tenn.  697,  37  S.  W.  689,  34  L. 
R.  A.  541,  and  Lauderdale  County  t.  Farga- 
son,  7  Lea  (75  Tenn.)  153. 

There  was  an  amendatory  act  (chapter  330) 
passed  at  the  same  session  of  the  Legislature 
purporting  to  amend  the  title  of  chapter  28, 
so  as  to  embrace  counties  having  the  popula- 
tion basis  referred  to,  "under  the  last  or  any 
subsequent  federal  census" ;  but  having 
held  the  original  act  valid,  it  is  unnecessary 
for  us  to  consider  whether  the  amendment 
of  the  title  merely  would  enable  It  to  em- 
brace counties  that  may  hereafter  have  the 
same  population.  No  county  is  Involved  In 
the  present  controversy  except  Montgomery, 
the  bill  having  been  filed  to  enjoin  the  Issu- 
ance of  certain  bonds  authorized  to  be  Issued 
by  that  county  for  road  purposes,  under 
chapter  28  aforesaid. 

The  chancellor  i^u  stained  a  demurrer  to  the 
bill,  and  we  think  his  decree  was  correct 
and  it  Is  therefore  affirmed. 


Digit 


zed  by  Google 


8M 


184  SOOTaWXiSXEBN  RIS>ORTEB 


(Tenn. 


OIL!.  T.   STATB. 
(Supreme  Oonrt  of  Tenneaaee.    April  8,  1018.) 

1.  HomolSB    «=»300<13)    —    lN8TB0CTIOHe    — 

Self-Defkrsc— MUTUAi.  Combat. 
In  a  prosecntionfor  homicide,  a  charge  that 
when  both  parties  willfully  engage  in  matual 
combat,  and  one  of  them  slays  the  other  in  such 
combat,  he  cannot  snccessfnlly  invoice  the  law 
of  self-defense,  bat  would  be  guilty  of  at  least 
voluntary  manslaughter,  is  erroneous  as  exclud- 
ing the  right  of  one  who  entered  into  a  combat 
without  intent  to  do  great  bodily  barm,  and 
whose  adversary  thereupon  resorted  to  a  deadly 
weapon,  to  defend  himself  against  an  attack 
with  such  weapon  by  resorting  to  a  similar 
weapon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  628;   Dec.  Dig.  <8=>300(13).] 

2.  HoKiciDE    «=»340(1)  —  Appbai,  —  Prbxudi- 

OIAI.   DRB0B--1NBTBUCTI0N8. 

The  giving  of  such  charge  was  prejudicial 
where  defendant,  who  was  the  only  living  wit- 
ness to  the  homicide,  testified  that  when  de- 
ceased stated  that  he  would  get  down  froui  his 
wagon  and  settle  the  diffieulty  defendant  was 
walking  away  and  replied,  "Get  off,"  not  know- 
ing there  was  to  be  a  fight,  but  supposing  so, 
and  that  he  thereupon  looked  around  and  saw 
deceased  picking  up  rocks  to  throw  at  him, 
and  picked  up  one  himself  and  threw  it  just 
as  deceased  was  in  the  act  of  throwing,  which 
rock  struck  and  killed  deceased,  since  under  that 
evidence  it  was  for  the  jury  to  determine  wheth- 
er there  was  a  mutual  intent  to  fight  with  rocks. 
[Bd.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  f  715;   Dec.  Dig.  «ft=>340(l).] 

3.  Indictuxnt  and  Iitfobication  «=9l44  — 
Misconduct  of  Pbosbcutino  Attornky— 
Employmkni  by  Proskoutino  WrrNEM. 

The  acceptance  by  the  Assistant  Attorney 
General,  who  appeared  before  the  grand  jury 
and  prepared  and  submitted  the  indictment  for 
homicide,  of  employment  from  the  prosecuting 
witness  on  a  contingent  fee  to  recover  damages 
from  defendant  for  the  killing  of  deceased,  is 
contrary  to  public  policy,  and,  if  the  objection 
Is  seasonably  raised,  will  result  In  the  dismiraal 
of  the  in^ctment 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  488;  Dec.  Dig. 
«=»144.] 

4.  OannNAi.  IiAW  «=>279— Piaa  in  Abaxe- 
UKUT—'TacB  or  Filing. 

An  objection  to  on  indictment  for  homicide 
because  the  prosecuting  attorney  had  accepted 
employment  by  the  prosecuting  witness  to  re- 
cover damages  for  the  homicide  is  waived,  where 
the  plea  in  abatement  was  not  filed  until  after 
the  first  continuance  had  been  granted  and  its 
avennents  do  not  give  sufficient  reason  for  the 
delay  or  show  that  it  was  filed  at  the  earliest 
possible  moment 

[Ed.  Note.— For  other  cases,  see  Orfminal 
Law,  Cent  Dig.  H  648,  644;  Dec.  Dig.  «=> 
279.] 

Error  to  Criminal  Court,  Moore  County; 
Ewlng  Davis,  Judge. 

C.  A  Gill  was  convicted  of  voluntary  man- 
slaughter, and  he  brings  error.    Reversed. 

Parks  ft  Bean,  of  Lynchburg,  and  Geo.  W. 
Sutton,  of  FayettevUIe,  for  plaintiff  in  error. 
W.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen.,  toe  the 

State. 

FANCHiES,  J.  Plaintiff  in  error,  herein- 
after called  "defendant,"  was  convicted  of 
voluntary   manslaughter  for  the  killing  of 


OOle  Baby,  and  given  an  indetormlaate  sen- 
toiCB  In  the  penltantiatv  of  from  two  to  ten 
years. 

[1]  The  charge  of  the  court  on  the  subject 
of  mutnal  combat  is  as  follows: 

"When  one  man  invites  another  to  combat 
and  the  other  accepts  the  invitation,  and  they 
both  willfully  engage  in  a  mutual  combat,  and 
one  of  them  slays  the  other  in  such  combat,  he 
cannot  successfully  invoke  the  low  of  self-de- 
fense, but  would  be  guilty  of  at  least  voluntary 
nxanuaughter." 

The  Instruction  in  its  effect  am>Ued  to  the 
facts,  holds  that  tf  one  wUlingly  entered 
into  a  mutual  combat  with  another  -without 
any  intoit  to  do  great  bodily  harm,  and 
thereupon  his  adversary  resorted  to  a  deadly 
weapon  and  was  about  to  assault  him  there- 
with, he  would  not  have  the  right  to  defend 
himself  or  resort  to  such  a  weapon  in  his 
necessary  self-defense.  Such  is  not  the  law. 
Irvine  v.  State,  104  Tenn.  148-150,  56  S.  W. 
815;  Tom  and  Robert  Smith  v.  State,  105 
Tenn.  317,  60  8.  W.  145;  Daniel  v.  State,  10 
Lea  (78  Tenn.)  262;  Foutch  Case,  95  Tenn. 
711,  34  8.  W.  423,  45  L.  H,  A  687. 

In  Irvine  v.  State,  supra,  the  rule  is  rean- 
nounced  that  the  mere  unlawfulness  of  an  at- 
tack does  not  deprive  the  aggressor  of  bla 
right  to  slay  the  assailed  party  if  this  par- 
ty, in  his  torn.  In  a  manner  dlsitroportion- 
ed  to  the  diaracter  of  the  assasilt,  put  In 
Jeopardy,  or  on  reasonable  grounds  appeared 
to  do  so,  the  life  of  the  assailant  A  charge 
was  approved  that  tf  the  defendants,  or  ei- 
ther of  them,  made  a  simple  assault  upon  the 
deceased.  Intending  Httle  or  ho  vloleoce,  and 
not  of  such  character  or  under  such  circum- 
stances as  to  give  to  the  deceased  reason- 
able grounds  to  apprehend  death  or  great 
bodily  harm,  and  this  assault  was  met  by 
the  deceased  with  a  counter  deadly  assault 
with  a  deadly  weapon,  the  right  of  self-de- 
fense was  not  lost  to  the  defendants. 

This  principle  Is  also  fully  stated  In  the 
Fontch  Case,  supra. 

In  the  case  of  Daniel  v.  State,  supra,  the 
charge  was  malicious  shooting.  The  Judge 
charged  the  Jury  as  follows: 

"It  is  proper  for  the  court  to  say  to  you  fur- 
ther that  a  person  cannot  be  allowed  to  pro- 
voke a  difficulty  by  his  own  Improper  conduct 
or  join  willingly  and  volontarily  in  a  combat, 
and  then  escape  nnder  the  plea  of  self -defense; 
and,  if  done  williagly  and  ^untarily,  it  would 
make  no  difference  which  in  fact  etruck  the  first 
blow,  as  both  would  be  gultttr,  if  both  joined  in 
the  combat  voluntarily  and  mutually." 

Commenting  upon  this  charge,  the  court 
said: 

"The  charge  in  this  case  holds,  in  efFect,  that 
a  person  who  may,  by  improper  conduct,  pro- 
voke an  assault,  cannot  be  allowed  to  rely  up- 
on the  plea  of  self-defense,  nor  can  he  rely  upon 
such  defense  if  he  willingly  engage  in  a  fight 
even  if  first  assaulted  and  stricken." 

The  court  held  that  there  was  error  In  the 
charge  given  in  these  unqualified  terms. 

[2]  Defendant  insists  that  he  did  not  pro- 
voke a  difficulty,  but  acted  in  a  lavtrful  man- 
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ner  In  asUog  deceased  about  a  bayrake,  and 
why  be  bad  not  broUKht  It  home;  that  de- 
ceased became  abgt7  and  used  violent  words, 
saying  that  he  bad  not  hurt  the  "damned 
rake,"  and  that  he  did  not  aim  to  bring  the 
"damned  rake"  home,  and,  seeing  that  de- 
ceased was  becoming  angry,  defendant  tam- 
ed and  walked  away  toward  the  front  gate 
of  bis  yard,  saying  as  he  did  so,  VOdle,  you 
will  pay  for  this ;"  that  thereupon  deceased 
replied,  "Tou  are  a  God  damned  rascal,  wait 
tOl  I  get  off  this  wagon  and  we'll  settle  it 
now ;"  that  while  yet  walking  away  defend- 
ant looked  back  over  bis  shoulder,  saying, 
"Get  off,"  and  saw  deceased  getting  over  the 
front  bolster  of  his  wagon  to  alight ;  that  de- 
ceased jumped  from  bis  wagon  and  reached 
for  two  rocks;  that  defendant  also  reached 
for  two  rocks  at  the  same  time,  and,  recover- 
ing first,  threw  just  as  deceaased  was  regain- 
ing his  balance  with  his  arm  raised  to  throw, 
striking  deceased  in  the  head,  from  which 
wound  he  died.  Defendant  said  that  be  did 
not  nnderstand  right,  when  deceased  said, 
"Walt  till  I  get  off  tills  wagon  and  we'll  set- 
tle It  now,"  that  it  meant  a  flght,  and  that 
when  defendant  said,  "Get  off,"  he  did  not 
know  there  was  to  be  a  fight,  but  supposed 
there  was  to  be  something  of  the  sort.  From 
this,  his  counsel  insist  that  there  was  no 
mutual  agreement  to  fight  with  rocks,  but 
that  deceased  was  in  ell  respects  the  ag- 
gressor. 

On  the  other  hand,  the  state  Insists  that 
defendant  entered  into  a  mutual  combat; 
that,  when. deceased  proposed  to  settle  it  as 
he  was  getting  off  the  wagon,  defendant  In- 
vited htm  to  get  off,  which  meant  a  fight; 
that  both  parties  mutually  and  with  one  ac- 
cord went  after  rocks  at  the  same  moment, 
wblch  evinced  a  mutual  agreem^it  to  fight 
with  deadly  weapons. 

If  deceased  was  the  aggressor  and  defend- 
ant did  not  Intend  to  enter  Into  a  mutual 
combat  with  rocks  or  other  deadly  weapons 
when  bs  told  deceased  to  get  off,  but  said 
thla  as  a  retort  and  while  he  was  retreating, 
and  then,  seeing  that  deceased  was  getting  off 
his  wagon  and  observing  deceased's  effort  to 
readi  f<H'  the  rocks,  defendant  went  down 
when  deceased  did  and  grabbed  up  two  rocks 
and  threw  as  deceased  was  in  the  act  of 
throwing,  and  did  this  only  in  order  to  de- 
fend himself  from  an  imminent  and  deadly 
or  dangerous  ateault  from  the  deceased,  or 
what  aiveared  to  him  apon  reasonable 
groands  to  be  such  at  the  time,  he  would  not 
184  S.W.-«6 


be  deprived  of  his  right  of  self-defense.  The 
intent  and  purpose  of  defendant  in  mutually 
agreeing  with  deceased  to  settle  the  difficulty, 
if  he  so  agreed,  must  determine  whether  de- 
fendant is  deprlvBd  of  the  right  of  self^e- 
f  ense.  If  he  meant  to  settle  it  with  rocks  or 
other  dangerous  or  deadly  weapons  and  en- 
gaged in  mutual  combat  with  such  intention, 
be  could  not  successfully  Invoke  the  law  of 
self-defense. 

The  charge  ot  the  court  is  unqualified,  and 
the  Jury  was  Instructed  that  defendant  can- 
not successfully  Invoke  ttie  law  of  self-de- 
fense If  he  accepted  an  invitation  or  Invited 
his  adversary  to  combat,  which  was  accepted 
and  they  both  willfully  engaged  In  mutual 
combat  Tbia  (diarge  deprived  defendant  of 
his  insistence  before  the  Jury  that  his  In 
vltatton  to  "get  off,"  and  other  actions,  did 
not  Imply  an  agreement  to  engage  in  a  deadly 
or  dangerous  flght.  This  was  the  vital  ques 
tlon  in  the  case.  Defendant  Is  the  only  lirlnft 
eyewitness  to  the  fight,  and  the  error  In  the 
charge  was  not  innocuous. 

[3, 4]  There  is  also  an  assignment  of  error 
because  of  the  refusal  of  the  trial  Judge  bo 
sustain. a  plea  In  abatement  to  the  indictment 
This  plea,  in  substance,  avers  that  tbe  As- 
sistant Attorney  General,  who  appeared  be- 
fore the  grand  jury  at  and  before  the  time 
tbe  indictment  was  found  and  prepared  and 
submitted  the  indictment,  was  in  the  employ 
of  the  prosecutor  in  a  damage  suit  brought 
against  the  defendant  herein  for  the  unlawful 
killing  of  deceased,  and  was  -to  receive  a 
contingent  tee  in  that  case.  This,  if  true,  is 
against  public  policy.  The  Att<nney  General 
and  his  assistant  are  ofiicers  of  the  state.  If 
either  acceipts  a  fee  from  a  private  individual 
In  any  matter  about  which  he  Is  to  act  offi- 
cially, he  Is  gulltj'  of  the  most  reprehensible 
conduct.  Tbe  indictment  would  be  dlb-missed 
If  the  plea  had  been  seasonably  interposed 
and  sustained  by  the  proof.  However,  it 
was  waived  because  defendant  allowed  one 
continuance  to  pass  and  only  filed  his  plea  at 
the  next  term,  when  the  case  was  called  for 
trial,  without  giving  sufficient  reason  for  the 
delay.  He  averred  be  bad  discovered  the 
facts  since  the  last  term.  It  must  appear 
from  the  averments  of  the  plea  in  abatement 
that  It  was  filed  at  the  earliest  po«selble  mo- 
ment Chairs  v.  SUte,  124  Tenn.  &14,  139  S. 
W.  711. 

For  the  error  in  the  charge,  the  judgment 
is  reversed,  and  the  case  Is  remanded  for  a 
new  triaL 
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SCOTT  v.  SPURR. 

(Court  of  Appeals  of  Kentucky.    AprQ  21, 
1916.) 

1.  Refobuation  of  Instbcments  iS=»45^)— 

OiasSION    OB    INBEBTION    BY    M18TA.KE— DK- 
OBEE  OF  PBOOF. 

To  justify  reformation  of  a  written  contract 
for  an  omission  or  insertion  by  mistakCj  the 
evidence  must  be  clear,  convincing,  and  satisfac- 
tory. 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  gf  158,  184r-188,  190; 
Dec.  Dig.  «=>45(2).] 

2.  Refobvation  of  Instbcments  Cm45(2)— 
Omission  ob  Insbbtion  bt  Mistakx— Suf- 
FioiENCT  OF  Evidence. 

Whether  evidence  of  an  omission  from  or 
insertion  in  a  written  contract  by  mistake  is 
tnch  as  to  justify  reformation  depends  on  the 
character  of  the  testimony,  the  coherency  of 
the  entire  case,  and  the  documents,  drcum- 
Btances,  and  facts  proven. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instmmente,  Cent  Dig.  H  168,  184-188, 
190;   Dec.  Dig.  <8=»45(2).] 

8.  Rbfobmation  of  Inbtbumknts  «=»45{9)— 

IdCASE  —  OkIBSION  —  SUFFIOIENOT    OF    ETI- 
DENOE. 

In  an  action  to  reform  a  lease  of  a  farm 
for  omission  of  a  stipulation  as  to  its  cultiva- 
tion, evidence  held  sufficient  to  justify  judgment 
for  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent  IMg.  i  170;  Dec.  Dig. 
«8=>45(9).] 

4.  Evidence  «=»397(1)— Parol  Evidence  Af- 
FEOTiNo  WBrnwo — ^Fbaud  and  Mistake. 

Parol  evidence  is  not  admissible  to  vary  or 
contradict  the  express  terms  of  a  written  instru- 
ment unless  its  execution  was  procured  by  fraud 
or  mistake. 

[Eld.  Note.— For  other  cases,  see  ESvidence 
Cent.  Dig.  gg  1756,  1763-1766;  Dec.  Dig.  «=» 
387(1).] 

5.  Refobication    of   Instbuicbnts    «=»16  — 

POWEB  OF  EqtJITT. 

A  court  of  equity  has  power,  on  satisfac- 
tory parol  evidence,  to  reform  a  written  instru- 
ment, from  which  a  stipulation  has  been  omit- 
ted by  mistake  or  fraud,  to  make  it  conform  to 
the  real  terms  of  the  contract  between  the  par- 
ties. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g  68 ;  Dec.  EKg.  ^=» 
16.] 

6.  Refobmation  of  Instbumknts  €=s>47— Spe- 
cific Pkbtobicarce  —  Rbfobked  Contbact. 

A  court  of  equity  having  power  to  reform 
a  written  contract  which  fails  by  mistake  or 
fraud  to  conform  to  the  real  contract  between 
the  parties  can  enforce  specific  performance 
thereof. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  i|  195-198;  Dec 
Dig.  «=»47.] 

7.  Refobhation  of  Instbuments  4=920  — 
Omission  by  Mistake — ^Mdtuautt— Fbaud- 
ulent  and  inequitable  conduct. 

The  owner  of  a  farm  whose  son  negotiated 
its  lease,  the  lessee  presenting  to  such  son,  who 
was  under  pressure  of  business  and  anxious  to 
get  away,  a  writing  for  his  signature  which 
omitted  a  stipulation  as  to  how  the  form  should 
be  cultivated,  could  have  reformation  of  the 
instrument  in  equity  to  embody  the  stipulation, 
for  the  requirement  that  the  mistake  in  an  in- 
strument must  be  mutual  in  order  that  reforma- 
tion may  be  had  in  equity  has  no  application  to 
a  case  where  there  is  mistake  on  one  side  and 


fraudulent  or  inequitable  conduct  on  the  other, 
causing  omission  of  a  ttipnlation  agreed  to  and 
intended  to  be  embraced  in  the  instrument,  or 
insertion  of  a  stipulation  not  agreed  to. 

[BM.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g(  79,  80;  Dec.  Dig. 
<8=920.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Ruth  W.  Spurr  against  D.  C. 
Scott  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AtBrmed. 

W.  C.  G-.  Hobbs,  of  Lexington,  for  appe- 
lant S.  S.  Xantis,  of  Lexington,  for  appel- 
lee. 

HURT,  J.  This  is  an  action  In  equity  in- 
stituted in  the  Fayette  circuit  court  by  ap- 
pellee, Rutb  W.  Spurr,  against  the  appellant, 
D.  C.  Scott,  for  the  purpose  of  reforming  the 
written  evidence  of  a  contract  which  had 
been  entered  into  by  them,  by  which  appellee 
had  rented  to  appellant  a  farm  of  about  200 
acres  of  land  which  was  situated  in  Fayette 
county,  for  a  term  whicb  began  Marcb  1, 
1814,  and  aided  Mardi  1,  1915.  The  con- 
tract was  made  and  the  writing  signed  by 
the  appellee  on  the  1st  day  of  August,  1913. 
The  appellee  claimed  that  It  was  agreed  upon 
between  them  to  the  effect  that  the  farm 
should  be  CDlttvated  and  used  by  the  appel- 
lant as  follows:  Twenty  acres  to  be  cultl- 
Tated  In  oats ;  66  acres  which  had  been  culti- 
vated in  com  to  be  cultivated  by  the  appel- 
lant in  wheat ;  and  20  acres  to  be  cultivated 
in  cow  peas  and  millet — and  that  the  remain- 
ing portion  of  the  farm  should, be  used  for 
grazing  purposes  alone,  and  that  these  stipu- 
lations as  to  the  manner  of  Its  cultivatton 
were  omitted  from  the  writing  which  was  en- 
tered Into  by  oversight  and  mistake,  and  ask- 
ed that  the  writing  be  reformed  and  these 
stipulations  be  embraced  in  it  The  appel- 
lant Interposed  a  general  demurrer  to  tl>e 
petition,  which  being  overruled,  he  answered. 
The  answer  was  simply  a  traverse  of  the 
averments  of  the  petition,  and  with  the  fur- 
ther averment  that  the  writing  embraced  the 
contract  entered  Into,  and  that  it  provided 
that  the  farm  was  leased  for  general  farming 
puiposes,  and  tliat  he  had  so  used  the  farm. 
The  affirmative  averments  of  tlie  answer 
were  controverted  by  reply. 

The  depositions  of  a  numl)er  of  witnesses 
were  taken,  and  upon  sdtMnission  of  the  case 
the  court  adjudged  that  tlie  appellee  was  en- 
titled to  the  relief  sought,  and  that  the  writ- 
ing which  evidenced  the  contract  should  be 
reformed  as  prayed  for,  and  from  this  judg- 
ment the  appellant  has  appealed  to  this  court 

The  evidence  showed  that  appellee  was  an 
aged  lady,  and  resided  several  miles  from 
the  leased  farm,  adjoining  to  which  the  ap- 
pellant resided.  The  contract  between  ap- 
pellant and  appellee  was  not  negotiated  by 
appellee  in  i>er8on,  but  in  the  transaction  she 
was  represented  by  her  son,  who  had  author- 
ity to  make  the  contract  for  her  as  her  agent 
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The  tenns  of  the  contract  were  agreed  up<» 
between  appellant  and  the  son  of  appellee 
late  in  the  afternoon  of  August  1,  1913.  One 
of  the  terms  of  the  lease  was  that  appellant 
sbonld  pay  for  the  use  of  the  farm  during  the 
period  of  the  lease  the  sum  of  $1,000,  one- 
half  of  which  should  be  paid  upon  the  day  of 
the  making  of  the  contract,  and  the  remain- 
der at  the  end  of  the  period  of  the  lease. 
The  son  of  appellee  was  a  candidate  at  an 
election  which  was  to  be  held  on  tbe  follow- 
ing day,  and  had  an  appointment  to  meet 
a  number  of  his  friends  on  that  eyenlng.  The 
appellant  proceeded  from  the  place  of  mak- 
ing the  contract  to  secure  tbe  money  with 
wliich  to  make  the  cash  payment,  and  be- 
fore returning  secured  the  services  of  a  law- 
yer and  caused  him  to  reduce  a  part  of  tbe 
terms  of  the  contract  to  writing.  The  writ- 
ing embraced  all  the  terms  of  the  contract, 
except  the  stipulations  in  regard  to  tbe  quan- 
tity of  the  lands  which  were  to  be  cultivated 
and  the  character  of  the  crops  to  be  grown. 
At  tbe  place  in  the  written  lease  in  which  tbe 
omitted  stipulations  should  have  been  in- 
serted there  were  several  lines  left  blank. 
When  appellant  returned  to  the  room  of  ap- 
pellee's son  with  the  money  to  be  paid,  he 
requested  him  to  subscribe  the  aiHPelloe'!} 
name  to  the  writing,  which  the  son  did  after 
a  partial  examination  of  tbe  paper,  and,  be- 
ing hurried  to  meet  his  friends  who  were 
managing  his  candidacy  for  lilm,  he  subscrib- 
ed appellee's  name,  received  the  money,  and 
delivered  the  writing  back  to  appellant,  who 
promised  to  send  him  a  copy  of  it,  but  never 
did  so.  The  appellee  did  not  learn  that  the 
contract  was  attonpted  to  be  put  into  writing 
until  In  the  month  of  July  of  tbe  following 
year.  When  she  learned  that  the  contract 
between  appellant  and  her  son  had  been  put 
into  writing,  she  endeavored  to  see  the  writ- 
ing or  to  secure  a  copy  of  It,  but  failed  to  do 
so  until  the  22d  day' of  September,  1914. 
After  taking  possession  of  the  farm,  appel- 
lant proceeded  to  put  into  cultivation  in 
wheat  and  oats  tbe  irartion  of  it  which,  ac- 
cording to  the  appellee,  he  was  to  cultivate 
under  his  contract,  and  also  put  into  culti- 
vation 8  or  10  acres  of  it  in  tobacco,  and  90 
to  100  acres  in  com,  and  some  other  portion 
of  it  in  other  crops.  The  evidence  conduces 
to  show  that,  when  cultivated  as  appellant 
cnltirated  it,  the  reasonable  rental  of  tbe 
f&rm  should  have  been  about  $2,000,  instead 
of  $1,000.  According  to  the  terms  of  the 
lease  as  written,  tbe  appellant  could  use  any 
or  all  of  tbe  farm  for  general  farmdng  par- 
poses,  and  wag  at  liberty  to  cultivate  any 
part  or  all  of  it  in  any  Idnd  of  crops  which 
he  deeired. 

The  appellant  insists  that  the  court  below 
was  in  error  when  It  adjudged  that  tbe  terms 
of  tbe  contract  which  provided  that  appel- 
lant should  cultivate  55  acres  of  tbe  farm  in 
wteat,  20  acres  in  oats,  and  20  acres  in  peas 
and  millet,  and  the  remainder  of  the  farm 
waa  to  be  used  only  for  grazing  purposes, 


constituted  a  part  of  the  agreement  and  were 
omitted  from  tbe  writing  signed  by  tbe  agent 
of  appellee  by  oversight  and  mistake,  and 
insists  that  tbe  evidence  did  not  Justify  the 
court  In  arriving  at  such  a  concdusion. 

[1-t]  The  rule  in  such  cases  which'requires 
that  the  evidence,  before  Justifying  a  refor- 
mation of  a  written  memorial  of  a  contract, 
because  something  baa  been  omitted  or  some- 
thing Inserted  in  it  by  mistake,  must  be  clear, 
convincing,  and  satisfactory,  is  a  well-estab- 
lished doctrine  In  equity.  Grabtree  v.  Sisk, 
99  S.  W.  268.  30  Ky.  Law  Bep.  572;  French 
V.  Asher  Lumber  Co.,  41  S.  W.  201,  46  S. 
W.  701,  20  Ky.  Law  Rep.  380 ;  McMee  v.  Hen- 
ry, 163  Ky.  732,  174  S.  W.  746.  As  to  wheth- 
er tbe  evidence  is  such  as  the  above  rule  de- 
mands before  relief  is  granted  depends  up- 
on the  character  of  the  testimony,  the  co- 
herency of  tbe  entire  case,  and  the  docu- 
ments, circumstances,  and  facts  which  arO 
proven.  Without  undertaking  to  set  out  the 
evidence  which  was  before  the  chancellor  be- 
low, but  considering  the  character  of  the  tes- 
timony, and  all  the  facts  and  circumstances 
proven,  we  conclude  that  the  chancellor  did  • 
not  err  in  the  conclusion  at  which  be  arrived 
as   to  what  were  the  actual  facts  of  the 


[4]  Tbe  appellant  seriously  insists  that  pa- 
rol evidence  cannot  be  admitted  to  explain, 
add  to,  or  vary  the  terms  of  a  written  instru- 
ment, and  therefore  that  all  of  tbe  evidence 
beard  by  the  court  below  was  inadmissible. 
That  parol  evidence  Is  not  admissible  to  vary 
or  contradict  tbe  express  terms  of  a  written 
Instrnment  in  the  absence  of  a  plea  of  fraud 
or  mistake  there  is  no  doubt,  but  such  evi- 
dence has  always  been  held  to  be  admissible 
to  Impeach  a  written  instrument  where  its 
execution  has  been  procured  by  fraud  or  by 
mistake.  Really  there  is  no  other  way  of 
proving  a  mistake  in  a  written  instrument, 
except  by  parol  evidence.  The  parol  evidence 
is  not  admitted  to  contradict  tbe  face  of  tbe 
instrument,  but  to  prove  that  there  is  a  mis- 
take in  it 

[8J  The  contention  that  a  court  of  equity 
has  not  power  to  reform  a  written  instru- 
ment so  as  to  make  It  conform  to  the  real 
terms  of  the  contract  between  the  parties  is 
likewise  untenable.  It  is  elementary  that  a 
court  has  no  authority  to  make  a  contract 
for  parties,  but  can  only  enforce  sndi  con- 
tracts as  they  have  themselves  made.  The 
written  instrument  is,  however,  not  the  con- 
tract between  the  parties,  but  It  is  simply 
the  memorial  and  convenient  evidence  of  it 
The  (Jontract  is  the  terms  and  stipulations 
which  have  been  agreed  upon,  and,  If  the 
writing  does  not  contain  all  the  terms  and 
stipulations,  or  if  stipulations  are  embraced 
in  It  to  which  the  parties  have  not  agreed, 
the  writing  does  not  contain  tbe  contract 
It  would  be  manifestly  unjust  and  inequita- 
ble to  enforce  the  terms  of  a  writing  to 
which  a  party  has  never  agreed,  and  to 
which  Ilia  signature  has  been  secured  by  ■ 
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mistake.  When  a  conrt  at  equity  Teforms  a 
written  instmment,  It  merely  pnts  into  it 
tbe  real  contract  wUdl  tbe  parties  have 
made  theretofore,  and  which  was  attempted 
to  be  included  in  it  when  it  was  executed, 
but  there  was  a  failure  to  do  so  because  of 
fraud  or  mistake. 

[I]  It  has  become  a  doctrine  too  well  es- 
tablished to  be  now  called  in  question  that 
when,  by  mistake  or  fraud,  the  written 
memorial  does  not  conform  to  the  real  con- 
tract of  the  parties,  a  court  of  equity  can 
reform  the  written  memorial  upon  satisfac- 
tory parol  evtdence,  and  then  may  enforce  a 
qpedflc  performance  of  It  If  desired,  accord- 
ing to  the  real  terms  of  the  real  Contract 
existing  between  the  parties.  McMee  v.  Hen- 
ry, 163  Ky.  732,  174  8.  W.  746;  Bronston's 
Adm'r  V.  Bronston's  Heirs,  141  Ky.  640,  133 
S.  W.  584;  Worley  t.  Tuggle,  4  Bush,  168; 
Logan  V.  Langan,  145  Ky.  601,  140  S.  W. 
1081;  Gregory  v.  Oopelnnd,  107  S.  W.  768, 
32  Ky.  Law  Rep.  1153 ;  Merchants'  ft  Farm- 
ers' Bank  v.  Cleland,  77  S.  W.  176,  719.  25 
Ky.  Law  Rep.  IIGO;  Mercer  ▼.  Hickman 
•Ebbert  Co.,  105  S.  W.  441,  32  Ky.  Law  Rep. 
230;  Mattlngly  v.  Speak,  4  Bush,  316;  May 
V.  May,  96  S.  W.  840,  29  Ky.  Law  Rep.  1033 ; 
Pickett  V.  Taylor,  96  S.  W.  1111,  29  Ky.  Law 
Rep.  1219;  Scales  y.  Ashbrook,  1  Mete. 
358;  Athey  v.  McHenry,  6  B.  Mon.  59; 
Thomas  v.  McCormack,  9  Dana,  108;  Ander- 
son v.  Bacbn,  1  A.  K.  Marsh.  48;  Dean  v. 
Hall,  105  S.  W.  98,  31  Ky.  Law  Bep.  1306; 
Thomas  v.  Conrad,  114  Ky.  841,  71  S.  W. 
008,  24  Ky.  Law  Rep.  1630;  Id.,  114  Ky. 
841,  74  S.  W.  1084,  25  Ky.  Law  Rep.  169; 
Ky.  Citizens'  BIdg.  Association  t.  Lawrence, 
106  Ky.  88,  49  S.  W.  1059,  20  Ky.  Law  Rep. 
1700;  Inskoe  v.  Proctor,  6  T.  B.  Mon.  311; 
Nutall  V.  NuUll,  82  S.  W.  377,  26  Ky.  Law 
Rep.  671;  Wood  v.  Porter,  4  Ky.  Law  Rep. 
361. 

[7]  A  mistake  which  is  mutual  is  not  the 
only  mistake  which  will  authorize  the  ref- 
ormation of  a  written  Instrument,  as  is  in- 
sisted for  appellant.  Where  a  written  in- 
strument does  not  embrace  terms  of  the  con- 
tract which  are  omitted  from  tbe  instrument 
by  the  mistake  of  one  of  tbe  parties  only, 
and  the  other  party  is  free  team  fraud  or 
Inequitable  conduct,  the  instrument  cannot 
be  reformed  so  as  to  omit  or  embrace  other 
terms,  because  to  do  so  Would  be  to  make 
a  contradv,  for  the  parties  which  they  have 
never  made;  but  a  written  instrument  may 
be  reformed  where  tbe  grounds  for  it  is  a 
mistake  upon  one  side  and  fraud  or  Inequita- 
ble conduct  upon  the  other  side  by  which 
there  has  been  omitted  from  the  Instrument 
a  stipulation  which  the  parties  have  agreed 
to  and  Intended  to  be  embraced  in  the  instru- 
ment, or  where  a  stipulation  not  agreed  to 
by  by  the  parties  has  been  Inserted  In  the 
instrument  Tbe  reformation  was  to  be 
made  so  that  the  Inatmment  may  embrace 


the  actual  contract  made  between  Uie  par- 
ties. If  one  party  is  laboring  under  a  mis- 
take, and  the  other  party  knows  at  such 
mistake  at  the  time  and  conceals  it,  this 
conduct  of  the  latter  party  is  unconscion- 
able, and  equity  will  give  relief^  or,  if  the 
fallare  to  correct  a  written  instmment  would 
be  to  allow  a  frand  to  be  perpetrated  upon 
t^e  other  party,  equity  will  grant  the  relief. 

Criticism  is  made  of  the  petition,  in  the 
case  at  bar,  and,  while  the  averments  In  re- 
gard to  the  mistake  upon  one  side  and  in- 
equitaUe  conduct  upon  the  other  which  are 
relied  upon  for  the  reformati<m  of  the  In- 
strument, and  which  are  necessary  to  state 
a  good  cause  of  action,  are  not  aptly  stated, 
but,  considering  all  the  averments  of  the  pe- 
tition when  taken  together,  it  appears  to  be 
sufficient  to  support  the  action. 

The  judgment  la  affirmed. 


SWANN  T.  OOMMONWBAIiTH. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1016.) 

1.  Cbodnai.  Law  «=»400(6)  —  Evioencb  — 
Best  and  Secokdabt  —  Incobpobation  — 
Paboi.  Proof. 

Proof   of   incorporation  may   be  made    by 

parol  evidence. 
[Ed.    Note.— For   other    cases,    see   Criminal 

Law,  Cent  Dig.  ii  879-886;    Dec.   Dig.  <s=> 

400(6).] 

Z  CsnciNAL  Law  <e=>304(9)— Judiciai.  Kg- 

TICK. 

The  courts  will  take  jndieial  notice  of  an 
act  of  the  Legislature  incorporating  a  fraternal 
order. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  706,  2951^ ;  Dec.  Dig.  «=> 
304(9).] 

3.  Embezzlement  ®=>11(1)— Pbosbotjtion  — 
BvinENCE. 

Where  the  treasurer  of  a  fraternal  order 
was  not  authorized  to  disburse  any  of  its  money, 
but  only  to  deposit  same  upon  coUection,  no  set- 
tlement is  necessary  before  he  can  be  convicted 
of  embezalement ;  it  appearing  that  be  did  not 
deposit  all  funds  coUeoted. 

[Kd.  Note.— For  other  cases,  see  Embeade- 
mcnt.  Cent  Dig.  |  9;  Dec.  Dig.  €=»ll(l).] 

4.  Cbiminai.  Law  «=>741(1)  —  Tbiai.  —  Ik- 

BTRtTCTIONS. 

Where  there  was  ranch  evidence  tending  to 
show  accused  was  guilty  of  the  crime  charged, 
his  motion  for  peremptory  instruction  is  proper- 
ly denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1705,  1713,  1728;  Dec.  Dig. 
«=»741(1).] 

5.  Embezzlement    ®=>48(4)— Pbosecxjtion — 

iNBTBUCnON. 

In  a  proseoatioa  for  embewlement,  where 
accused  denied  any  intent  to  embezzle  and  con- 
tended that  be  had  at  all  times  been  ready  to 
make  settlement  with  the  order  of  which  he  was 
treasurer,  althou<'h  he  did  not  deposit  moneys 
collected  as  required,  and  evidence  of  tbe  at- 
tempts of  the  order  to  obtain  a  settlement  was 
received  to  show  felonious  intent  an  instruc- 
tion that,  if  nccusod  did  convert  to  his  own  use 
money  of  the  order,  with  intent  to  permnnently 
deprive  the  erder,  he  was  goilty  of  emtezale- 
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m«Bt,  rtgardlen  of  wlwthtr  h«  gubaeqnentV  of- 
fered to  make  a  lettlement,  was  proper  under 
the  evidence. 

[Ed.  Note.— For  other  caaea,  see  Embezzle- 
ment, Cent  Dig.  8  73 ;   Dec.  Dig.  €=348(4).] 

Appeal  from  Circuit  Court,  Marlon  County. 
'EA.  Swann  was  convicted  of  embezzlement, 
and  he  ai^>eals.    Affirmed. 

Ben  Spalding,  of  Lebanon,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  S. 
Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CLABKB,  J.  Appellant  waa  indicted,  tried, 
and  convicted  under  section  1202  of  the  Ken- 
tucky Statutes  of  embezzling  money,  the  prop- 
erty of  Lodge  No.  58  of  the  "United  Brothers 
of  Friendship  and  Slaters  of  the  BCysterious 
Ten  fbr  the  State  of  Kentucky  and  its  Juris- 
diction," a  Kentucky  corporation,  of  which  ap- 
pellant was  the  treasurer. 

Appellant  insists  that  the  commonwealth 
failed  to  prove  that  the  society,  whose  prop- 
erty the  embezzled  funds  were,  was  a  cor- 
poration; and  that,  as  it  was  necessary  for 
this  fiict  to  have  been  proven,  it  was  error 
in  the  trial  court  to  refuse  the  peremptory 
instruction  asked  for  by  appellant. 

[1,  2]  This  contention  upon  the  part  of  ap- 
pellant is  based  upon  the  assumption  that 
the  fact  of  Incorporation  could  not  be  proven 
In  any  way  other  than  by  record  evidence, 
but  this  is  not  the  rule.  In  Morris  v.  Com- 
monwealth, 129  Ky.  294,  111  S.  W.  714,  33 
Ky.  Law  Rep.  831,  it  was  held  by  this  court 
that  the  fact  of  Incorporation  can  be  proven 
by  parol  evidence,  and  authorities  are  ctted 
therein  fully  supporting  this  rule.  In  the 
Instant  case,  counsel  for  appellant  on  cross- 
examination  asked  the  commonwealth's  wit- 
ness Walter  Roberts  the  following  question: 
"Now  you  say  your  institution  is  incorporat- 
ed?" To  which  witness  r^Ued,  "Yes,  sir." 
This  alone,  if  there  had  been  no  other  evi- 
dence upon  the  question,  was  sufficient  proof 
of  the  fact  of  incorporation.  Moreover,  this 
society  was  Incorporated  in  1868  by  act  of 
the  Legislature  of  which  judicial  notice  will 
be  taken.  U  &  N.  R.  Co.  v.  Commonwealth, 
154  Ky.  294,  167  S.  W.  869. 

[t]  Appellant  next  insists  that  there  was 
no  evidence  showing  that  he  had  misappro- 
priated any  of  the  funds  of  said  society ;  but 
we  are  unable  to  understand  how,  upon  this 
record,  such  an  assertion  could  have  been 
made.  The  uncontradicted  evidence  shows 
that  as  treasurer  It  was  appellant's  duty  to 
take  (liarge  of  the  receipts  of  the  society  at 
each  meeting  and  deposit  same  in  a  certain 
bank  to  the  credit  of  the  society,  from  which 
they  could  be  withdrawn  only  upon  check 
of  the  society  execnted  by  the  i»resident  and 
secretary.  Appellant  had  no  power  to  pay 
out  or  withdraw  said  funds  from  said  bank 
in  the  absence  of  such  authority,  which  was 
not  given;  and  bis  duty  as  treasurer  with 
reference  to  the  funds  committed  to  his  care. 


as  shown  by  the  proof,  consisted  solely  in  tak- 
ing charge  thereof  from  the  time  of  tbdc 
receipt  until  they  could  be  deposited  to  the 
credit  of  the  society  in  the  bank. 
.  Appellant  was  treasurer  from  January  1 
Qiitil  Octob«:  13,  1914,  during  which  time 
soma  were  turned  over  to  him  as  treasurer 
aggregating  $461.70,  and  during  which  time 
be  deposited  In  the  bank  sums  totaling  only 
$300.30,  showing  that  he  had  faUed  to  deposit 
in  tlie  bank,  and  appropriated  to  his  own  use, 
the  sum  of  $161.40,  the  property  of  the  so- 
ciety. It  is  shown  that  on  January  14,  1914, . 
at  pirobably  the  first  meeting  of  the  society 
after  ajMPellant's  election  as  treasurer,  there' 
was  turned  over  to  him  for  deposit  the  sum 
of  $40.13,  of  which  sum  he  deposited  in  tbe 
bank  to  the  credit  of  the  society  only  $30.15, 
and  that  at  nearly  every  meeting  thereafter 
tbe  sum  deposited  in  the  bank  was  less  than 
the  amount  collected  and  turned  over  to  ap- 
pellant. Counsel  for  appellant  insists  that 
this  does  not  show  that  appellant  had  mis- 
appropriated any  of  the  funds;  that  that 
fact  could  not  be  made  to  appear  until  after 
a  settlement  was  bad.  This  contention  is 
entirely  without  merit  No  settlement  was 
necessary  or  required  under  the  proof  here. 
Appellant  had  no  authority  to  pay  out  or  dis- 
pose of  a  single  cent  of  the  funds  intrusted 
to  his  care;  his  only  duty  In  reference  there- 
to being  to  take  charge  of  same  at  the  so- 
ciety's meeting  and  convey  them  safely  with- 
in 24  hours  thereafter  to  tbe  bank,  the  des- 
ignated depository  of  the  society. 

[4]  These  are  the  only  objections  pointed 
out  by  counsel  for  appellant  to  the  sufficien- 
cy of  the  evidence,  and  It  is  apparent  that 
the  court  did  not  err  In  overruling  appel- 
lant's motion  for  a  peremptory  instruction, 
a/s  there  was  much  evidence  tending  to 
show  that  appellant  was  guilty  of  the  crime 
cliarged.  Gordon  t.  Commonwealth,  136  Ky. 
508,  124  S.  W.  806. 

[J]  The  only  other  ground  relied  upon  by' 
appellant  for  reversal  is  that  the  court  erred 
in  giving  tlie  following  instroction  to  tbe 
Jury: 

"(3)  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  did  in 
fact  convert  to  his  own  use  the  money  of  tbe 
said  lodge  with  the  intention  to  permanently 
deprive  the  said  lodge  of  its  property  therein  as 
fully  set  out  in  instruction  No.  1,  then  it  is  im- 
material whether  or  not  he  afterwards  offered 
or  attempted  to  make  settlement  thereof." 

We  do  not  think  that  the  giving  of  this 
instruction  under  the  evidence  was  error. 
Appellant  practically  admitted  In  his  testi- 
mony, as  the  proof  ^ows  he  bad  admitted  to 
the  trustees  of  the  society,  that  there  was  a 
shortage  In  his  accounts.  He,  however,  con- 
tended that  he  had  at  all  times  been  willing 
to  make  good  this  shortage,  but  that  he  had 
not  been  afforded  a  reasonable  opportunity 
to  do  so.  Considerable  evidence  with  refer- 
ence to  the  efforts  of  the  officers  of  the  so- 
ciety to  get  appellant  to  make  satisfactory 
settlement  of  bis  shortage  before  the  indict- 
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ment  was  returned  and  of  tala  statements  In 
reference  thereto  was  Introduced.  All  of 
this  evidence  was  material  and  competent 
only  upon  the  question  of  intent,  and  the  in- 
struction of  the  court  objected  to,  in  effect, 
only  excluded  from  the  Jury  the  considera- 
tion of  that  testimony  as  an  avoidance  or 
bar.  There  can  be  no  question  but  that 
said  instructiou  properly  states  the  law,  and 
without  It  the  evidence  heard  by  the  Jury 
with  reference  to  the  attempted  settlement 
might  have  been  confusing,  in  view  of  which 
the  giving  of  the  instruction  by  the  court,  it 
seems  to  us,  was  proper  and  necessary ;  but, 
however  that  may  be,  appellant  certainly 
was  not  prejudiced  In  any  way  thereby,  for, 
if  the  fraudulent  conversion  had  been  com- 
pleted, restitution  would  not  have  avoided  Its 
effect,  and  certainly  the  mere  offer  to  restore 
could  not  have  done  so.    15  Cyc.  607. 

No  substantial  error  having  been  pointed 
out  or  discovered  in  the  trial  of  appellant, 
the  Judgment  is  affirmed. 


HENRY  V.  CO&tMONWBAI/TH. 

iCourt  of  Appeals  of  Kentucky.    April  19, 
1916.) 

1.  Indictment  and  Infokmation  «=»30— Ac- 
cusatory Pabt— Vabiance  in  Body  ot  In- 
dictment. 

No  discrepancy  between  the  accusatory  part 
and  the  body  of  an  indictment  will  be  fatal  to 
the  sufficiency  of  the  indictment  unless  the  dis- 
crepancy be  of  such  a  substantial  and  material 
character  as  to  be  misleading. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  120;  Dec.  Dig. 
4=>30.] 

^.  Indiotmbnt  and   Infobmation  €=»147  — 

DeMUBEEB— GEOUN  D3. 

Under  Ky.  St.  i  1164,  punishing  shopbreak- 
ing, an  indictment  in  which  the  allegation  of 
felonious  taking  is  insufficient  is  not  demur- 
rable ;  the  gravamen  of  the  offense  being  the 
felonious  breaking  with  intent  to  steal. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  it  490-484;  Dec. 
Dig.  «=9l47.] 

3.  BUBOI.ABT  4=s>25— Indictment— Sttffioikn- 
OT— Bbeaking  and  Entby. 

Under  Ky.  St.  {  1164,  punishing  shopbreak- 
ing, an  indictment  not  alleging  an  entry  by  de- 
fendant is  sufficient ;  the  statute  requiring  only 
felonious  breaking  with  intent  to  steal. 

{Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  i§  48-50;  Dec.  Dig.  <S=»26.] 

4.  Cbiminax  Law  <s=»1090(14)  1122(6)— Ap- 
peal— Biu,  OP  Exceptions — ^Instbcctions. 

Where  there  is  no  bill  of  exceptions  and 
no  order  making  the  instructions  a  part  of  the 
record,  they  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  2818,  2948,  3204 ;  Dec.  Dig. 
Dig.  «=>1090(14),  1122fe).] 

Appeal  from  Circuit  Court,  Franklin 
Ctounty. 

Frank  Henry  was  convicted  of  crime,  and 
appeals.    Affirmed. 


4     DaUn  Moss,  of  Frankfort,  for  aiwellant 

I M.  M.  Logan,  Atty.  Oen.,  O.  S.  Hogan,  Asst 

Atty.  Gen.,  Wiley  O.  Marshall,  of  Frankfort, 

and  Victor  A.  Bradley,  of  Georgetown,  for 

the  Commonwealth. 

OLAY,  C.  Frank  -Henry  was  convicted  of 
housebreaking,  and  his  punishment  fixed  at 
confinement  in  the  penitentiary  for  not  less 
than  two  years  nor  more  than  two  years  and 
one  day.  He  appeals.  Appellant  challoiges 
the  sufficiency  of  the  indictment,  wbldi  Is  as 
follows: 

"The  grand  jury  of  the  county  of  Franklin, 
in  the  name  and  by  the  authority  Of  the  com- 
monwealth of  Kentucky,  accuse  Frank  Henry 
of  the  crime  of  housebreaking,  committed  as 
follows:  The  said  Frank  Henry,  in  the  said 
county  of  Franklin,  on  the  10th  day  of  Septem- 
ber, A.  D.  1916,  and  within  12  months  before 
the  finding  of  this  indictment,  did  unlawfully 
and  feloniously,  and  with  intent  to  steal  there- 
from, break  that  certain  shop  in  comity  of 
Franklin,  belonging  to  the  George  T.  Stage 
Company,  a  corporation,  and  did  take  and  steal 
therefrom  certain  brass  values  and  fittingi, 
property  of  said  company,  with  the  fraudulent 
intent  then  and  there  to  convert  the  same  to  his 
own  use  and  to  permanently  deprive  the  owner 
of  its  property  therein,  against  the  peace  and 
dignity  of  the  commonwetdth  of  Kentucky." 

[1]  It  U  first  insisted  that  the  indictment 
Is  defective  because  it  charges  two  offenses, 
that  of  housebreaking  under  section  1162  of 
the  Kentucky  Statutes,  and  that  of  shop- 
breaking under  section  1164  of  the  Kentucky 
Statutes.  In  the  case  of  Overstreet  v.  Com- 
monwealth, 147  Ky.  471,  144  S.  W.  751,  we 
had  occasion  to  consider  a  similar  question. 
There  the  offense  charged  In  the  accusatory 
part  of  the  indictment  was  arson,  while  the 
facts  set  out  In  the  descriptive  part  of  the 
Indictnient  showed  that  the  defendant  had 
committed  tlie  offense  of  bouseburuing.  lu 
holding  the  indictment  good  on  demurrer  the 
court  laid  down  the  rule  that  no  discrepancy 
between  the  accusatory  part  of  an  Indictment 
and  the  body  of  the  indictment  will  be  fatal 
to  the  sufficiency  of  the  Indictment,  unless 
the  discrepancy  be  of  such  a  substantial  and 
material  character  as  to  be  misleading.  We 
see  no  reason  why  the  same  rule  should  not 
apply  to  the  facts  of  this  case.  While  the  ac- 
cusatory part  of  the  indictment  does  charge 
the  offense  of  housebreaking,  the  body  of  the 
indictment  contains  a  statement  of  the  acts 
constituting  the  offense  of  shopbreaking  in 
language  sufficiently  clear,  concise,  and  cer- 
tain to  enable  a  person  of  common  under- 
standing to  know  the  offense  charged,  and  to 
enable  the  court  to  pronounce  Judgment  on 
conviction  according  to  the  rights  of  the  case. 
Drury  v.  Commonwealth,  162  Ky.  123,  172  S. 
W.  94. 

[2]  The  point  Is  also  made  that  the  indict- 
ment fails  to  charge  a  felonious  taking. 
Whether  the  language  emi^oyed  with  refer- 
ence to  the  taking  is  sufficient  or  not  we 
deem  it  unnecessary  to  decide.  The  grava- 
men of  the  offense  is  the  felonious  breaking 
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Wlttt  tDtent  to  steaL  TMs  tlie  Indictment 
BUfDciently  charges.  The  indictment  being 
good  in  this  respect,  it  Is  not  bad  on  demur- 
rer, even  though  the  allegation  with  refer- 
ence to  the  taking  be  insufficient 

[S]  Another  ground  of  attack  Is  that  the 
indictment  does  not  allege  an  entry  by  de- 
fendant All  that  the  statute  requires  is 
that  there  shall  be  a  felonious  breaking  with 
intent  to  steaL  It  is  not  necessary  either  to 
aUege  or  prove  that  the  defendant  actually 
made  an  entry  into  the  warehouse  or  shop. 
For  thB  reasons  indicated,  we  conclude  that 
the  indictment  is  sufficient 

[4]  There  being  no  bill  of  exceptions  and 
no  order  making  the  InstructionB  a  part  of 
the  record,  they  cannot  be  considered.  Hol- 
lin  ▼.  Commonwealth,  163  Ky.  882,  173  S.  W. 
1106. 

Judgment  affirmed. 


SINGI/BfTON    ▼.    COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1916.) 

WrrNKssES  «=948<4)  —  CoicPEnROT— Pkbjitbt 

— Statute. 

Under  Ky.  St  {  1180,  providing  that  if  any 
person  be  convicted  of  the  crime  of  false  swear- 
ing, he  shall  ever  afterwards  be  disqualified 
from  giving  evidence  in  any  judicial  proceeding 
or  from  bang  a  witness  in  any  case  whatever, 
a  witness  convicted  of  the  crime  of  false  swear- 
ine  is  disqualified  from  testifying  either  for  him- 
sdf  or  in  behalf  of  another  person. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  114;    Dec.  Dig.  <S=»48(4).] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  between  the  Commonwealth  of  Ken- 
tucky and  Thomas  Singleton.  From  the 
Judgment,  Singleton  appeals.    Affirmed. 

B.  H.  Galther,  of  Harrodsburg,  for  appel- 
lant M.  M.  Logan,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CAKROI/L,  J.  The  only  question  In  this 
case  is  the  correctness  of  the  ruling  of  the 
lower  court  in  refusing  to  allow  one  Bnell 
Singleton  to  testify  on  behalf  of  appellant 
on  the  trial  of  the  case.  The  evidence  of  this 
offered  witness  was  rejected  because  he  had 
been  convicted  of  the  crime  of  false  swear- 
ing. 

Section  1180  of  the  Kentucky  Statutes  pro- 
vides that  if  any  person  be  convicted  of  the 
crime  of  false  swearing,  "he  shall  ever  after- 
ward be  disqualified  from  giving  evidence^n 
any  judicial  proceeding,  or  from  being  a 
witness  in  any  case  whatever." 

The  argument  of  counsel  for  the  appellant 
is  that  in  the  enactment  of  this  section  it 
was  only  the  intention  of  the  Legislature 
to  disauallfy  the  person  so  convicted  from 
testifying  for  himself,  and  that  It  should  be 
so  construed. 

The  obstacle  in  the  way  of  this  ctaistruc- 


tion  is*  that  the  language  of :  the  statute  ex- 
cludes it  It  peremptorily  dlaquaUfles  a  per- 
son who  has  been  convicted  of  fal&e  eweac- 
Ing  from  giving  evidence  In  any  judicial  pro- 
ceeding or  from  being  a  witness  in  any  case 
whatsoever.  And  there  1b  no  constitutionft] 
limitation  that  we  are  aware  of  on  the  i>ow- 
er  of  the  Legislature  to  impose  a  disqualifica- 
tion like  this. 

In  HlntoD  V.  Commonwealth,  134  Ky.  511, 
121  S.  W.  434,  and  Roberson  v.  Woodfork, 
15.5  Ky.  206,  159  S.  W.  793,  the  court  held 
that  a  person  who  had  been  convicted  <rf 
false  swearing  and  who  had  not  been  pardon- 
ed, could  not  testify  for  himself;  and  It  is 
conceded  that  it  was  competent  for  the  Leg- 
islature to  disqualify  a  person  convicted  of 
crime  from  testifying  for  himself,  hot  insist- 
ed that  this  prohibition  should  not  be. ex- 
tended as  to  exclude  a  person  from  testify- 
ing when  his  testimony  is  offered  in  behalf 
of  another  person.  There  might  be  some  rea- 
son for  making  a  distinction  like  this,  but 
the  Legislature  did  not  see  fit  to  do  so.  As 
we  look  at  the  matter,  the  question  is  one 
that  addressed  its^  to  the  law-making  de- 
partment, and  It  saw  inroper  to  impose  the 
addlti<mal  punishment  directed  by  the  stat- 
utes on  persons  convicted  of  certain  offenses. 

The  Judgment  is  affirmed. 


TROTTER  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     April  19, 
1916.) 

Labobnt  «s»7— F'xauouucri  Pubohase. 

One  who  buys  and  takes  possession  of  a 
horse  under  an  agreement  to  execute  a  mortgage 
thereon  the  next  day  for  the  price  is  not  guilty 
of  stealing  it,  though  he  then  sells  it,  instead 
of  executing  the  mortgage ;  one  not  being  guilty 
of  larceny  where  he  obtains  title  as  well  as  pos- 
session, whatever  fraud  he  may  have  practiced 
in  obtaining  it 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §  10;  Dec.  Dig.  <S=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

George  Trotter  was  convicted  and  appeals. 
Reversed,  with  directions  tor  new  triaL 

Howard  M.  Benton,  of  Newport,  for  ap- 
pellant Lawrence  J.  Dlskin,  of  Newport  M. 
M.  Logan,  Atty.  (Jen.,  and  Overton  S.  Hogan, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  indicted  in 
the  Campbell  circuit  court  charged  with  horse 
stealing,  and  upon  his  trial  was  convicted 
and  sentenced  to  the  penitentiary  for  not 
less  than  two  nor  more  than  three  years,  and 
from  this  Judgment  be  has  appealed. 

The  evidence  sbowis  that  the  prosecuting 
witness,  McKenney,  in  September,  1015,  was 
the  owner  of  a  small  fruit  store  in  Ft  Thom- 
as, Ky.,  and  a  horse,   wagon,  and  harness 
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Which  he  med  In  that  tmtdness;  tbat  on 
the  13th  day  of  September  he  entered  into  a 
contract  of  sale  with  one  Moore  by  which 
Moore  was  to  pay  him  $100  tor  the  bnglnens 
and  the  horae,  wagon,  and  harness,  $25  to  be 
paid  down,  and  the  balance  In  Installments 
of  95  per  week.  Bot  the  trade  with  McKen- 
n^  waa  only  a  tentative  one,  and  Moore  was 
to  take  the  business  on  trial  for  a  week,  and 
determine  at  the  end  of  that  time  whether  he 
would  conclnde  the  trade.  The  next  day  aft- 
er the  trade  between  McKemiey  and  Moore, 
and  after  the  business,  horse,  wagon,  and 
harness  had  been  turned  over  to  him,  Moore 
took  tlie  appelant,  Trotter,  into  partnership 
wltii  him  in  the  venture,  and  turned  o>ver 
the  store,  horse,  wagon,  and  harness  to  Trot- 
ter. Moore  went  off;  and  during  the  weelc 
was  engaged  in  another  occupation;  TTotter 
remaining  in  custody  of  the  store  and  the 
ether  property,  including  the  horse,  and  dur- 
ing that  week  conducted  the  store  and  drove 
tile  horse.  On  the  following  Saturday  night 
Moore  concluded  that  he  would  not  enter 
into  the  deal  with  McKenney,  and  that  night 
went  to  McKenney  and  told  him  that  he 
would  not  carry  out  tlie  trade,  but  told  him 
that  Trotter  would  take  the  store,  and  talked 
to  McKenney  about  the  contemplated  deal 
with  Trotter.  Prior  to  that  time,  however, 
and  when  the  deal  was  first  made  between 
McKenney  and  Moore,  and  after  McKenney 
had  taken  Trotter  into  partnership  with  him, 
and  had  turned  over  the  store  and  horse  and 
wagon  to  Trotter,  the  latter  took  the  horse, 
removed  it  from  the  stable  where  McKenney 
had  kept  it  to  another  stable  rented  by  him 
for  the  purpose,  and  bought  feed  and  cared 
for  the  horse. 

On  the  Sunday  morning  after  Moore  had 
notified  McKenney  that  he  would  not  enter 
into  the  deal,  and  constructively,  as  be  tes- 
tifies, turned  back  to  McKenney  the  i>osses- 
slon  of  the  store  and  the  horse,  which  were 
then  both  in  the  oustody  ot  Trotter,  McKenney 
and  Trotter  entered  into  an  agreement  by  the 
terms  of  whldi,  as  testified  to  by  McKenney 
and  his  wife,  Trotter  bought  the  store  for 
$25,  and  made  a  payment  of  $16  thereon,  and 
was  to  pay  the  other  $10  in  a  day  or  two ; 
tnd  they  both  testified  that  Trotter  agreed 
to  execute  on  the  following  day  (Monday)  a 
mortgage  for  $75  on  the  horse  and  wag<m, 
the  mortgage  to  be  payable  at  the  rate  of 
$15  per  week.  Although  these  two  witnesses 
in  their  evidence  undertake  to  separate  the 
transaction  between  McKenney  and  Trotter 
as  to  the  store  from  the  transaction  as  to 
the  horse,  wagon,  and  harness,  the  written 
receipt  given  by  McKenney  at  the  time  re- 
cites the  payment  of  $15  "on  deal." 

The  evidence  of  the  defendant  is  that  he 
^bought  the  store  and  the  horse,  wagon,  and 
harness  used  in  connection  therewith  all  In 
one  transaction,  and  was  to  pay  $100  for 
them,  that  he  paid  the  $15,  as  shown  by  the 
receipt,  on  the  whole  deal,  and  agreed  to  pay 
$10  la  the  next  day  or  two,  and  to  pay  the 


remaining  $75  at  the  rate  of  $S  pa  week, 
and  that  notliing  was  eald  about  the  execn- 
tion  of  any  mortgage.  Tliis  trade  was  made 
on  Sunday  morning,  and  on  tliat  same  day 
appellant  took  the  horse  from  the  stable,  the 
same  having  been  actually  in  lils  custody 
since  the  Tuesday  before,  used  it  and  drove 
it  pmblldy,  and  on  die  following  day  drove 
it  to  Cincinnati  in  the  conduct  of  his  busi- 
ness, and  tiiere  on  aboat  noon  of  that  day- 
sold  the  horse,  wagon,  and  harness  for  $35, 
but  the  lower  court  declined  to  penult  him 
to  state  what  Ite  did  with  the  money.  Tliat 
night  he  returned  to  Ft.  Thomas,  saw  and 
talked  with  the  wife  of  tlie  proseeating  wit- 
ness, and  on  the  following  day  went  to  tlie 
home  of  his  father  in  Indianapolis,  and  was 
gone  for  several  weeks. 

Giving  to  the  evidence  of  the  prosecuting 
witness  and  his  wife  the  fullest  effect,  and 
drawing  from  it  every  reasonable  inference, 
it  can  mean  nothing  more  nor  less  than  that 
on  that  Sunday  morning  McKenney  sold  the 
store  to  Trotter  for  $25,  and  received  a  $15 
payment  thereon,  and  sold  to  him  at  the 
same  time  the  horse,  wagon,  and  harness  for 
$75,  which  was  to- be  secured  on  the  follow- 
ing day  by  the  execution  of  a  mortgage  on 
the  horse,  wagon,  and  liaruess  to  secure  the 
latter  payment.  The  very  fact  that  he 
agreed  to  execute  a  mortgage  on  this  proper- 
ty Is  inconsistent  with  any  other  theory  than 
that  it  had  been  sold  to  him.  The  agreement 
of  McKenney  to  accept  the  mortgage  on  this 
property  is  conclusive  of  the  fact  that  the 
minds  of  the  parties  had  met,  and  that  the 
title  to  the  property  waa  in  Trotter.  Surely 
he  would  not  have  agreed  to  accept  as  se- 
curity a  mortgage  on  property  which  he 
knew  did  not  belong  to  the  mortgagor. 

Assuming  for  the  sake  of  the  argument 
that  at  the  time  of  this  agreement  McKenney 
in  law  had  possession  of  the  property,  and 
that  Trotter  at  the  time  did  not  in  good  faith 
intend  to  execute  the  mortgage,  as  it  is  said 
he  agreed  to  do,  is  it  horse  stealing?  The 
title  and  possession  passed  with  the  closing 
of  the  trade.  Trotter  already  being  the  cus- 
todian of  the  horse,  and  there  is  nothing  to 
indicate  he  forcibly  or  otherwise  took  the 
possession  from  McKenney.  The  case  is  in 
no  wise  different  from  one  in  which  a  pur- 
chaser bought  and  took  possession  of  a  horse 
and  agreed  to  pay  for  it  on  the  following  day. 
Here  be  bought  it  and  took  possession  of  it 
under  an  agreement  to  execute  a  mortgage  on 
tlie  following  day  to  secure  the  purchase 
price. 

It  is  true  that  one  who  by  trick  or  artifice 
fraudulently  obtains  only  possession  of  per- 
sonal property  of  another  with  the  purpose 
of  appropriating  It  to  his  own  use  is  guilty 
of  larceny ;  but,  if  he  at  the  time  he  obtains 
such  possession  also  obtains  title  to  the  prop- 
erty, he  is  not  guilty  of  larceny,  no  matter 
what  fraud  or  trickery  he  may  have  prac- 
ticed in  obtaining  such  title.  Elliott  r.  Com- 
monwealth, 12  Bush.  176;  25  Cyc  33. 
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The  directed  ▼erdlct  of  aeqiiittaS  aslted  Cor 
by  tbe  appellaot  abonld  hare  been  glv*D. 

Tbe  JudKment  la  reversed,  witb  directions 
to  grant  appellant  a  new  trial,  and  for  ftir- 
ther  proceedings  conslst«it  herewltb. 


LITTliB  r.  CONSOLIDATION  GOAIi  CO. 

(Gout  of  Appeals  of  Kentttclor.     April  18, 
1916.) 

1.  ACTTOR  9=»47  —  MlBJOlNOBB  —  ComSAOT 
AND  TOBT. 

CLv.  Code  Prac.  {  83,  providing  for  the 
joinder  of  actions  on  contracts  growing  out  of 
the  same  transaction,  does  not  aathoriae  tbe 
joinder  of  actions  on  contract  and  tort 

[Ed.  Note.^For  other  cases,  see  Action,  Cent. 
Dig.  H  im,  470,  472-489;   Dec.  Dig.  <8=347.] 

2.  Mastbb  AMD  Skbvant  «s>206(5)  —  Inju- 

BIKS    TO    SKBVANr— LlABIUTY    OF    MASTKB— 
CONTBAOT. 

An  injured  employ^  cannot  recover  against 
bis  master  on  the  promise  of  a  boss  to  protect 
him  from  danger,  where  tbe  evidence  does  not 
show  that  the  boss  had  authority  to  bind  the 
master  by  soch  agreemeat. 

[Ed.  Note.— For 'other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  048;  Dec.  Dig.  «=s>206(5).] 

3.  Mastkb  akd  SEBnrAHT  4=»27e(2)— Injtibixs 
TO  SsBVAim— NsoueBNox  or  MAaraa— Bvi- 

DBNCB. 

Where  there  Is  no  evidence  from  \t;hich  it 
conld  bt  determined  whether  a  mine  switch 
was  set  against  plaintiff's  car  by  a  fellow  aa- 
ploy£  or  ^  a  stranger  or  was  misplaced  by 
plaintiff's  car  striking  It,  there  can  be  no  re- 
covery, since  plaintiff  has  failed  to  establish 
ne^igeooa. 

[Jiid.  Note.— Vov  other  case*,  see  Master  and 
Servant,  Cent  Dig.  U  961,  0S9;  Dec.  IMf.  «=» 
276(2).] 

4.  Ma-steb  and  Sebvant  «=»265(12)— Injubies 
TO  Sebvant— Neoligbnce  or  Fiixi,ow  Sbb- 

VAWr— EtlDENOll.  ) 

Evidence  by  plaintiff  that  so  far  as  he 
knew  there  was  no  one.  in  the  mine  except  de- 
fendant's employes,  of  whom  there  were  between 
75  and' 125,  at  tbe  time  a  mine  switch  was  set 
against  plaintHTs  car,  does  not  justify  the 
presumption  that  the  switch  was'  chaoKed  by  an 
employe. 

[Ed.  Note.— For '  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  891,  906;  Dec.  Dig.  «=» 
2ti5(12)!:i 

6.  Masteb  and  Sebtant  4=»141— Injtthies  to 
Sebvant— Ddtt  of  Master— Rvlbs. 
A  master  whose  business  is  dangerous,  com- 
plicated,  and  carried  on  by  a  great  number  of 
servants,  owes  them  the  duty  to  make,  publish, 
and  enforce  reasonable  rules  to  protect  them 
from  the  negligence  of  each  other. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  283;   Dec.  Dig.  «=>141.] 

6.  Masteb  and  Sbbvant  «=si278(19) — Injc- 
BiES  TO  Sebvant— Neoliqencb  of  Masteb 
— Failubb  to  Enfob^b  Ii.ai.B8. 

Where  a  master  had  made  and  published 
rales  governing  its  employes,  evidence  that  one 
of  the  employes  on  one  occasion  violated  a  rnle 
is  not  sufficient  to  show  that  the  master  had 
knowledge  that  the  rules  were  being  habitually 
violated,  without  which  knowledge  it  cannot  be 
held  liable  for  failure  to  enforce  its  rules. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servast,  Cent  Dig.  i  969;    Dec.  Dig.  <3=»278 

a»).] 


.A39«al  from  Clroalft  OMirt,  Leteber 
O^unty. 

Action  by  Sylvan  Uttle  against  tiM  Coa8<^ 
Idfttlon  Goal  Company.  jTidgment  for  tb» 
def^idant  on  directed  venllct,  and  plalnttK 
appeals.    Affirmed. 

Roscoe  Vanover,  of  Plkevllle,  for  appel- 
lant. W.  G.  Dearlng  and  D.  D.  Fields,  both 
of  Whitesburg,  Jesse  Morgan,  of  Hazard,  and 
A.  W.  Toung,  of  Morehead,  for  appellee. 

CTiARKR,  J.  Appellant,  who  was  plain- 
titr  below,  filed  this  suit  against  appellee, 
his  employer,  seeking  to  recover  $3,000  dam- 
ages for  injuries  sustained  by  blm  on  June 
8,  1913,  when  a  loaded  coal  car  that  he  was 
running  out  of  the  mine  on  a  track  laid  for 
that  purpose  Jumped  tbe  track  at  one  of  tbe 
several  switches  which  connected  the  main 
track  with  tracks  leading  to  different  parts 
of  the  mine.  He  alleges  that  the  accident 
was  caused  by  the  negligence  of  some  other 
servant  of  appellee  working  In  a  different  de- 
partment negligently  setting  the  switch 
where  the  accident  occurred  so  as  to  throw 
the  car  off  the  track.  He  also  alleges  that 
said  accident  was  caused  by  the  negligence 
of  appellee  In  falling  to  establliA,  publish, 
and  enforce  rules  among  its  employes  against 
tampering  with  the  switches.  The  allega- 
tions of  the  petition  were  denied,  and  con- 
tributory negligence  and  assumed  risk  plead- 
ed, which  affirmative  pleadings  were  travers- 
ed by  reply.  Thereafter  appellant  filed  an 
amended  petition  alleging  that  a  short  time 
before  the  accident  be  knew  the  switch  had 
been  left  open ;  that  he  Informed  appellee's 
bank  boss  who  bad  charge  of  same,  and 
whose  duty  It  was  to  furnish  appellant  a 
reasonably  safe  place  to  work  and  safe  ap- 
pliances, that  the  switches  were  being  left 
open  by  appellee's  servants;  that  said  bank 
boss  promised  appellant  to  see  to  It  that  said 
switches  were  not  left  open  any  more;  and 
that  appellant  relied  upon  this  promise.  Ap- 
pellee objected  to  the  filing  <^  this  amended 
petition,  and,  his  objections  having  been  over- 
ruled, It  was  filed  and  by  consent  traversed 
of  record.  Dpon  the  trial,  at  the  close  of  ap- 
pellant's testimony,  the  court  sustained  ap- 
pellee's motion  for  a  directed  verdict,  and 
entered  a  judgment  dismissing  the  petition. 

Appellant  contends  that  under  the  proof  he 
was  entitled  to  have  his  case  submitted  to 
the  Jury  upon  iea<*  <rf  the  following  proposl- 
tlens:  (1)  Negligence  of  the  atvellee  In  fall- 
ing to  publish  and  enforce  reasonable  rules 
and  regulations  for  the  safety  of  Its  numer- 
ous onploy^  (2)  NegUgenee  ot  a  fellow 
servant  working  In  a  different  department  of 
appellee's  services  trwat  which  appellant  was 
engaged.  (3)  That  the  assurances  given  him 
by  the  bank  boss  that  he  would  see  to  it  that 
the  switches  were  not  set  against  him  any 
more  oonstltnted  a  contract  binding  upon  the 
aetaptmy. 
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It  la  contended  for  appellee  t)iat  the  amend- 
«d  petition  was  a  departure,  In  that  It  sought 
to  recover  ob  contract,  and  that  it  could  not 
therefore  be  Joined  with  the  causes  of  ac- 
tion set  up  In  the  original  petition  which 
were  upon  tort;  and  that,  even  if  the  filing 
of  the  amended  petition  was  proper,  the  ap- 
pellant was  not  entitled  to  recover  upon  said 
promise  as  a  contract,  because  the  evidence 
failed  to  show  authority  upon  the  part  of  the 
servant  who  made  this  promise  to  him  to 
make  a  contract  on  behalf  of  the  company. 

[1]  1.  We  will  first  dispose  of  the  question 
arising  in  connection  with  the  amended  peti- 
tion. It  has  been  so  frequently  held  by  this 
court  that  action  to  obtain  relief  on  both 
contract  and  tort  cannot  be  Joined  under 
section  83  of  the  Civil  Code  that  we  deem  it 
unnecessary  to  do  more  than  to  dte  the  fol- 
lowing authorities  upon  the  question:  G.  & 
O.  R.  Co.  v.  Patton,  146  Ky.  656,  143  S.  W. 
25;  WllUs  V.  Tomes,  141  Ky.  431,  132  S.  W. 
1043;  and  Newman  on  Pleading  and  Prac- 
tice, i  372. 

[2]  However,  the  evidence  here  is  not  suf- 
ficient to  show  any  authority  upon  the  part 
of  tlie  hani.  boss,  who  is  alleged  to  have 
made  this  assurance  to  appellant,  to  bind  the 
company  upon  a  contract,  and,  even  If  the 
amended  petition  was  properly  filed,  it  can- 
not avail  appellant  as  a  contract. 

[3]  2.  The  evidence  for  appellant  shows 
that  about  five  minutes  before  the  accident, 
as  he  was  going  into  the  mine  for  the  pur- 
pose of  running  the  car  out,  he  set  the  switch 
80  as  to  lead  his  car  from  the  bead  of  the 
entry,  where  he  got  it,  off  of  that  track  and 
on  to  the  main  track;  that  there  was  a  suf- 
ficient grade  to  cause  the  car  to  run  of  its 
own  weight  from  the  place  where  appellant 
took  charge  of  it  onto  the  main  track  where 
he  was  to  leave  it,  to  be  taken  on  out  of  the 
mine  by  a  motor;  that  a  brake  was  on  the 
rear  end  of  the  car  where  appellant  had  to 
stand  to  operate  the  brake  and  control  the 
car;  that  after  he  had  started  the  car,  and 
while  he  had  it  under  control,  and  as  it 
turned  off  of  the  switch  track  onto  the  main 
track  at  the  switch,  it  Jumped  the  track,  and 
appellant  was  injured  in  the  wreck.  The 
teetlmony  shows  that  after  the  accident  the 
switch  was  set  against  appellant,  but  there  is 
no  evidence  to  show  how  or  by  whom  the 
condition  of  the  switch  had  been  changed 
since  appellant  had  set  it  as  he  went  into 
the  mine  about  five  minutes  before,  and  from 
the  evldenoe  it  might  have  been  negligently 
dcnie  by  some  other  of  appellee's  employ^ 
or  x)urposely  by  some  one  who  had  a  spite 
against  the  appellant,  or  it  possibly  might 
have  been  done  by  the  force  and  manner  in 
which  the  car  stmck  the  switch. 

[4]  Appellant  attempts  to  account  for  the 

Changed  condition  of  the  switch  by  the  fact 

that  a  tew  days  befftre  the  accident  he  had 

seen  an  Italian,   whom   he  did  not  knocv, 

^"^ige  it  after  he  had  fixed  it  so  as  to  let 


his  ear  out  in  safet?.  Atq^ellant  testifies 
that,  so  far  as  he  knew,  there  was  no  ons 
In  the  mine  at,  the  time  of  the  accident  ex- 
cept employes  of  appellee,  of  whom  there 
were  between  75  and  125.  He  contends  that 
therefore  it  must  be  assumed  that  the  change 
In  the  switch  was  the  negligent  act  of  some 
employ^  of  appellee,  but  to  this  oontoition 
we  cannot  agree.  Where  from, the  evidence 
It  is  equally  as  consistent  to  believe  that  the 
accident  resulted  from  the  want  of  negli- 
gence upon  the  part  of  the  defendant  as  to 
believe  it  resulted  from  his  negligence,  the 
plaintiff  has  failed  to  prove  negligence  and 
cannot  recover.  Woodbum  v.  Union  Liight, 
Heat  t  Power  Co.,  164  Ky.  33,  174  S.  W.  730; 
O.  &  O.  B.  Go.  v.  Adklns,  167  Ky.  329,  180 
S.  W.  617;  CaldweU's  Adm'r  v.  C.  4  O.  R. 
Co.,  155  Ky.  609,  160  S.  W.  158 ;  L.  &  N.  B. 
Co.  V.  Chambers,  165  Ky.  736,  178  S.  W.  1101;- 
L.  A  N.  R.  Co.  V.  Mink,  168  Ky.  394,  182  S. 
W.  18a 

[5, 1]  3.  Appellant  contends  that  since  ap- 
pellee's business  is  dangerous,  complicated, 
and  carried  on  by  a  great  number  of  serv- 
ants, it  was  its  duty  to  make,  publish,  and 
enforce  reasonable  rules  and  regulations  to 
protect  its  employ^  from  the  negligence  of 
each  other,  citing  4  Thomp.  Neg.  4135,  and 
section  4161.  Assuming  that  this  correct 
rule  was  applicable  in  the  instant  case,  the 
testimony  of  appellant  shows  that  this  com- 
pany had  such  a  rule  in  reference  to  the  con- 
duct of  its  employes  with  reference  to  the 
switches,  but  the  proof  falls  to  show  that 
this  rule  whidi  the  company  had  made  and 
published  was  not  enforced.  Appellant  only 
proves  that  upon  a  single  occasion  when  he 
says  the  Italian  set  this  same  switch  against 
him  that  this  rule  was  ever  violated  by  an 
employ^  of  the  company,  unless  it  happened 
again  at  the  time  of  this  accident  Section 
4161  of  Thomp.  Keg.,  cited  by  appellant,  aft- 
er stating  the  duty  of  the  company  to  en- 
force  snch  a  rule  when  it  is  Its  duty  to  make 
and  publish  same,  is  as  follows: 

"If  therefore  it  comes  to  the  knowledge  of 
the  employer  that  the  rules  which  he  has  devised 
for  the  protection  of  his  servants  are  habitually 
disobeyed  by  a  particular  servant,  and  he  takes 
no  step  to  remedy  such  misconduct,  he  will  be 
liable  to  a  fdlow  servant  of  »u^  disobedient 
servant  for  an  injury  happenuig  throu^  the  vio- 
lation of  such  a  rule;" 

And  section  4162  of  the  same  volume  reads 
thus: 

"But,  whatever  the  sound  view  on  this  ques- 
tion may  be,  it  is  clear,  upon  all  the  analogies, 
and  upon  good  authority,  that  the  employer  is 
not  an  insurer  of  the  observance  of  his  rales,  but 
that  the  measure  of  his  duty  is  discharged  when 
he  exercised  reasonable  care  to  the  end  of  en- 
forcing them." 

Prom  which  it  will  be  seen  that  ansellant 
totally  failed  to  show  a  failure  upon  the  pert 
of  appellee  to  so  enforce  said  rule  as  to  ren- 
der it  liable  for  the  accident  In  this  caa& 

Appellant  having  failed  to  make  out  a 
case  npon  any  of  tue  propositlans.up^m  wUdi 
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lie  based  his  rlj^t  of  recovery,  tbe  lower 
court  properly   sustained  appellee's  motion 
for  a  peremptory  instrnctlon. 
Wherefore  the  Judgment  Is  affirmed. 


STARK  V.  OOMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1916.) 

1.  INDICTMJENT  and   lNIt>Rl(ATION    «=»110(6)— 

UnIiAWii;l  Dstainino — Indiotiient. 

Though  exercise  of  force  must  be  proven, 
an  indictment,  charging,  in  the  words  of  Ky.  St. 
{  1168,  denouncing  the  crime,  merely  that  de- 
fendant did  "unlawfully  detain"  the  female 
"against  her  will,"  for  purpose  of  carnal  knowl- 
edge, is  sufficient. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  281-294;  Dec. 
T)i»t.  «=>110(6).] 

2.  Abduction  9=>16—Viila.^toIs  Dkcainino 
— Instbuction. 

An  instruction,  on  a  prosecution  under  Ky. 
St  I  1168,  for  detaining  a  female  against  her 
will,  need  not  charge  that  the  detention  was 
forcibly  accomplished;  detention  necessarily  im- 
plying force. 

[Ed.  Note. — ^For  other  cases,  see  Abduction, 
Cent  Dig.  {  24 ;   Dec  Dig.  «=>16.] 

8.  Assault  and  Battebt  €=391— Consent- 
Evidence. 

Evidence  that  the  female  fled  after  defend- 
ant kissed  Her  and  put  his  hand  on  her  person 
warrants  the  conclusion  that  his  advances  were 
without  her  consent,  and  so  constituted  an  as- 
sault 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  136 ;  Dec.  Dig.  «=981.] 

Appeal  from  Clrcnlt  Court,  Warren  County. 

J.  Will  Stark  was  convicted,  and  appeals. 
Affirmed. 

T.  W.  &  R.  O.  P.  Thomas,  of  Bowling  Green, 
for  appellant  M.  M.  Logan,  Atty.  Gen.,  and 
Charles  H.  Morris,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

MILLER,  C.  J.  The  appellant  J.  WUl 
Stark,  was  indicted  by  the  grand  jury  of 
Warren  county  upon  the  charge  of  having 
detained  a  woman  against  her  will.  The 
Jury  found  appellant  guilty  of  an  assault, 
and  fined  him  $500.  He  appeals,  and  asks  a 
reversal  upon  three  grounds:  (1)  That  the 
indictment  was  insufficient,  because  It  failed 
to  charge  that  the  detention  of  the  woman 
was  accompanied  by  force ;  (2)  that  the  court 
erroneously  failed  to  instruct  the  Jury  that 
in  order  to  convict  the  appellant,  the  deten- 
tion must  have  been  forcible;  and  (3)  that 
appellant  was  not  guilty  under  the  proof. 

Appellant  was  Indicted  under  section  1158 
of  the  Kentucky  Statutes,  which  reads  as  fol- 
lows: 

"Whoever  shall  unlawfully  take  or  detain  any 
woman  against  her  wUl,  with  intent  to  marry 
such  woman,  or  have  her  married  to  another,  or 
with  intent  to  liave  carnal  knowledge  with  her 
himself,  or  that  another  shall  have  such  knowl- 
edge, snail  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  seven  years." 

[1]  The  Indictment  follows  the  letter  of 
the  statute,  and  charges  that  Stark  "did  un- 


lawfully, willfully,  and  feloniouBljr  detain" 
the  female  named  in  the  Indictment, -agalmA 
her  will,  for  the  purpose  of  having  carnal 
knowledge  of  and  sexual  intercourse  with 
her,  she  not  Iteing  his  wife  Appellant  cites 
no  authority  in  support  of  the  contentloh 
that  the  indictment  should  spedflcally  charge 
a  forcible  detention.  He  insists,  however, 
that  the  statute  does  not  cover  cases  where 
the  arts  of  per8ua8i<m  alone  were  used,  and 
that,  although  a  man  might  persuade  a  wo- 
man against  her  will  to  remain  with  him  for 
the  purpose  of  improper  relations,  he  would 
not  be  guilty  of  tbe  offense  described  in  the 
statute  unless  he  used  some  physical  force  in 
order  to  effect  the  detention.  It  is  further 
stated  that,  while  this  court  has  uniformly 
held  that  the  force  used  in  the  detention  of 
a  woman  might  be  slight,  it  has,  neverthe- 
less, in  every  case,  been  held  that  physical 
force  is  an  essential  Ingredient  of  the  offense. 
In  taking  this  position,  however,  appellant's 
attention  is  centered  upon  the  proof  neces- 
sary to  convict,  rather  than  upon  the  in- 
dictment, which  merely  charges  the  statutory 
offense.  The  test  of  the  sufficiency  of  an  in- 
dictment charging  a  statutory  offense  was 
stated  as  follows,  in  Tudor  t.  Commota- 
wealth,  184  Ky.  189,  119  S.  W.  817: 

"Where  the  offense  charged  is  purely  statu- 
tory, the  indictment  will  be  sufficient  if  it  fol- 
lows the  language  of  the  statute,  provided  the 
words  of  the  statute  are  fully  descriptive  of 
the  offense ;  but,  if  they  are  not  it  is  essential 
that  the  indictment  set  out  the  facts  which  con- 
stitute the  offense  so  the  defendant  may  have 
notice  of  that  with  which  he  is  charged.  Our 
meaning  finds  an  illustration  in  the  case  of 
Commonwealth  t.  Moore,  30  S.  W.  878,  17  Ky. 
Law  Bep.  212,  in  which  this  court  in  passing 
upon  an  indictment  for  carrying  away  or  in- 
juring property  found  under  section  1256,  Ky. 
St  1908,  held  that  although  it  foUowed  the 
language  of  the  statute,  the  indictment  was  in- 
sufiicient  because  it  failed  to  allege  that  the 
taking  of  the  property  was  without  the  consent 
of  the  owner.'' 

See,  also,  Commonwealth  v.  Gregory,  121 
Ky.  458,  89  S.  W.  477,  28  Ky.  Law  Rep.  407; 
Howerton  v.  Commonwealth,  129  Ky.  482, 112 
S.  W.  606,  33  Ky.  Law  Rep.  1008;  Bennett  v. 
Commonwealth.  133  Ky.  452,  118  S.  W.  332; 
Commonwealth  v.  White,  109  S.  W.  324,  33 
Ky.  Law  Rep.  70. 

The  offense  is  the  detention  of  the  wosoaa 
against  her  wUl ;  it  is  fully  described  by  the 
statute.  But,  in  proving  the  detention,  the 
commonwealth  necessarily  must  show  the 
exercise  of  force,  although  it  be  slight;  oth- 
erwise there  would  be  no  detention.  The  in- 
dictment, therefore,  was  sufficient  when  it 
charged  the  detention  of  the  woman  against 
her  will;  it  fully  described  the  offense. 

[2]  The  Instructions  followed  tbe  language 
of  the  Indictment,  and  there  is  no  complaint 
of  them  except  in  the  one  req[)ect  abovb 
mentioned.  But  the  first  Instruction  not 
only  gave  the  law  applicable  to  the  case  un- 
der the  statute,  but  it  further  told  the  Jury 
that   any  force,   however   slight,   exercised 
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against  the  woman  named  In  the  indictment. 
If  any -there  was,  against  her  consent,  for 
the  purpose  of  having  carnal  knowledge  with 
her,  was  a  detention  in  contemplation  of  law. 
Appellant  does  not  complain  of  the  qualify- 
ing clause  of  the  Instruction  aboya  pointed 
out,  but  Insists  that  the  principal  instruction 
should  have  required  the  Jury  to  find  that 
the  detention  was  forcibly  accomplished,  be- 
fore they  could  find  the  appellant  guilty. 
But,  as  above  pointed  out,  detention  neces- 
sarily imtilies  force,  and  the  qualifying  clause 
of  the  instruction  properly  told  the  jury  that 
If  any  force,  however  slight,  was  used,  de- 
tention was  the  result 

By  the  second  instruction  the  coart  fur- 
ther advised  the  Jury  that  If  they  helleved 
the  appellant  had  not  been  proven  guilty  of 
detaining  the  woman  as  predicated  in  the 
■first  instruction,  but  should  believe  beyond  a 
reasonable  doubt  that  the  defendant  assault- 
ed her  by  laying  his  hands  upon  her  person, 
they  should  find  the  defendant  not  guilty  as 
Charged  In  the  Indictment,  but  should  find 
bim  guilty  of  the  lower  offense  of  assatilt, 
and  fix  his  punishment  accordingly. 

By  the  third  Instruction,  the  jury  was  fur- 
ther directed  that  in  case  of  doubt,  they 
should  find  the  defendant  giillty  of  the  lower 
offense  of  assault,  and  fix  his  punishment  ac- 
cordingly; and  appellant  was  found  guilty 
of  assault  only.  There  Is  no  complaint  of 
this  instruction,  and  under  the  adjudications 
of  this  court,  the  instruction  was  proper. 
Bowman  v.  Commonwealth,  104  S.  W.  263, 
31  Ky.  lAW  Rep.  828. 

[3]  Little  need  be  said  upon  the  merits  of 
the  case,  since  the  appellant  practically  ad- 
mitted every  fact  charged  against  him,  his 
only  contention  being  that  his  advances  to 
the  prosecuting  witness  were  made  with  her 
consent.  That,  however,  was  a  question  for 
the  Jury.  And,  when  both  the  appellant  and 
the  prosecuting  witness  agreed  that  the  pros- 
ecuting witness  fied  after  appellant  kissed 
her  and  put  his  hand  upon  her  person,  the 
Jury  were  fully  warranted  in  their  conclusion 
that  appellant's  advances  were  withont  the 
consent  of  the  prosecuting  witness,  and  con- 
stituted an  assault  within  the  meaning  of 
the  law. 

We  see  no  prejudicial  error  In  the  record. 

Judgment  affirmed. 


GOODMAN  T.  COMMONWEALTH. 

(Court   of   Appeals    of    Kentucky.      April    19, 
1916.) 

1.  Intoxicatinq  Liquobs  «=>138— Owtbnses 
— Deliveby  in  Pbohibition  Teebitoby. 
Under  Ky.  St.  |  2569b,  subsec.  2,  as  to  de- 
livery of  intoxicating  liquor  in  prohibition  terri- 
tory, knowledge  that  the  statement  required 
on  tiie  package  is  false  is  an  essential  of  the 
crime. 

[Ed.  Note.— Pot  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  |  148;   Dec.  IMg.  «=»138.] 


2.  OBiiaNAi,  Law  «=»21— Intent— PBBStJMED. 

Where  an  act  is  declared  unlawful  by  «tat- 
nte,  criminal  intent  may  be  imputed  to  a  per- 
son voluntarily  doing  the  act 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  22;    Dec.  Dig.  <S=>21.] 

3.  iNToxiOA'mro  Liqnoss  ^»1S8— Pkosecu- 

TioN— Evidence— "Knowing. " 

Under  Ky.  St  §  2569b.  sabaec.  2,  aiaking 
it  an  offense  to  deliver  liquor  in  prohibitioii 
territory,  "knowing"  that  the  required  state- 
ment of  personal  use  is  false,  such  knowledse 
may  be  imputed  to  one  who  has  not  obtained  of 
the  consignee  a  statement  that  the  liquor  is 
for  personal  use,  or  who  has  not  in  good  faith 
relied  on  such  statemetit 

[Ed.  Note. — For  other  cases,  see  Intozicatiiig 
Liquors,  Cent  Dig.  i  148 ;   Dec.  Dig.  <S=>138. 

For  other  definitinns,  see  Words  and  Phniaes, 
First  and  Second  Series,  Knowing.] 

4.  Cbiminai.  Law  *=»112(1)— Venub— Intoxi- 
OATiNO  LiqtroBS. 

Under  Ky.  St  i  2569b,  subsec.  2,  making 
it  an  oCFense  to  deliver  Uquor  in  prohibition  ter- 
ritory knowing  that  the  required  statement  of 
personal  use  is  false,  the  circuit  court  of  the 
county  in  which  delivery  is  made  has  jurisdic- 
tion to  try  one  accused  of  violation. 

[E^d.  Note.— £Vir  other  casea^  see  Grinunal 
Law,  Cent  Dig.  gj  220,  221,  230;  Dea  Dig.  ®=> 
112(1).] 

Appeal  from  Circuit  Court  Lyon  County. 

George    H.    Goodman    was    convicted    of 

shipping    liquor    Into  '  prohibition    torltory, 

and  appeals.    AflSrmed. 

Berry  &  Grassham,  oit  Padacab,  for  appel- 
lant Denny  P.  Smith,  of  Cadiz,  and  M.  Jl. 
Logan,  Atty.  Gea,  for  the  Coouaonwealtta. 


SBTTLB,  S.  The  appellant,  George  n. 
Goodman,  senior  member  of  the  partnership 
styled  George  H.  Goodman  Company,  Uquor 
dealers  of  the  dty  of  Paducah,  was  indicted 
in  the  Lyon  circuit  court  for  the  offense  of 
"shipping  a  package  containing  spirituous 
liquors  to  a  person  in  a  county  where  by 
law  the  sale  ot  such  liquors  was  at  the  time 
prohibited,  bearing  the  name  and  address  of 
the  consignor  and  consignee,  and  also  the 
statement  that  said  liquor  was  for  personal 
use,  knowing  said  statement  was  untrue  and 
false." 

By  agreament  of  the  parties  a  Jniy  was 
waived  and  the  case  tried  by  the  court  upon 
tbe  following  agreed  etatoneot  of  facts,  vis.: 

"It  is  agreed  betwem  the  commonwealth  and 
the  defendant  Geo.  H.  Goodman,  who  is  tiw 
senior  member  of  said  firm,  that  this  case  be 
submitted  to  the  court  for  trial  without  the  in- 
tervention of  a  jury  upon  the  following  agreed 
state  <^  facts,  to  wit:  That  on  or  about  Angust 
6,  1915)  George  H.  Goodaan  Company,  of  Pa- 
ducah, Ky.,  dipped  to  Sam  G.  Gash  at  ESddy- 
ville,  Ky.,  fonr  qliarta  of  spirituous  liquors,  that 
at  said  time  the  county  of  I^on  in  which  BMj- 
ville  is  situated  wherein  by  law  tlie  sale  of 
spirituous  liquors  was  prohibited  and  said  Cash 
at  said  time  lived  in  said  county,  and  Uiat  this 
shipment  was  made  by  George  H.  Goodman 
Company  to  Sam  G.  Cash  in  pursuance  to  ao 
order  in  words  and  figures  as  follows,  to  wit: 
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"•Pada4!ah,  Ky. 

'"Gentlemen:  Inclosed  70a  will  find  13.00 
for  which  please  ship  to  Sam  G.  Cash,  Eddy- 
rille,  Ky»  lour  quarts  of  Old  Oakford  100  proof. 
"'Tours  truly.' 

"And  it  is  further  agreed  that  Sam  G.  Gash 
did  not  send  said  order  nor  know  anything 
thereof,  and  did  not  accept  said  whisky  when  it 
got  to  EddyviUe,  and  that  he  did  not  want  same 
for  his  personal  use  nor  at  all,  and  that  there 
was  on  the  outside  of  the  package  containing 
said  4  quarts  the  name  of  the  consignee  and  the 
name  of  the  consignor,  and  also  the  words,  'For 
the  personal  use  of  the  consignee.' " 

The  trial  resulted  In  the  appellant's  con- 
Tlctlon  and  the  infliction  upon  him  of  a  fine 
ct  1100.  His  aissatlsfBctlon  with  the  Judg- 
ment of  conviction  led  to  this  appeal.  The 
indictment  was  returned  under  aection  2Se9b, 
Kentucky  Statutes,  snbsectlon  2  of  which 
provides: 

"It  shall  b«  unlawful  for  any  person  to  CMi- 
aign,  ship  or  transport  in  any  manner  whatso- 
ever, or  deliver  any  of  the  liquors  mentioned  in 
section  1  of  this  act  to  any  person  in  any  coun- 
ty, district,  precinct,  town  or  city  where  by 
law  sale  of  audi  liquors  is  prohibited,  or  for 
any  person  residing  in  such  prohibited  territory 
to  receive  any  such  Uquora,  unless  there  appears 
upon  the  outside  of  the  package  containing  any 
such  liquors,  except  such  as  may  be  received  by 
dlstUlers,  brewers,  or  wholesale  liquor  dealers, 
the  following  information:  Name  and  address  of 
the  consignor,  name  and  address  of  the  consignee, 
and  the  statement  either  that  such  liquors  are 
for  personal  and  family  use  of  the  conaignee,  or 
for  DMdicinal,  mechanical,  chemical,  scientific 
or  sacramental  purposes.  Any  consignee  ac- 
cepting or  receiving  any  package  containing  such 
Uquors  upon  which  appears  a  false  statement,  or 
any  person  consigning,  shipping,  transporting  or 
delivering  any  such  package,  knowing  that  said 
statement  appearing  upon  the  outside  thereof  is 
false,  shall  be  deemed  guilty  of  violating  the 
provisions  of  this  act." 

[1]  It  is  insisted  for  appellant  that  on  a 
plea  oX  not  guilty,  as  made  In  this  case,  it 
was  Ineumb^it  up<m  the  commonwealth  to 
allow  by  evidence  that  he  consigned,  shipped, 
or  transported  the  package  of  liquor  in  ques- 
ti<Hi  to  Sam  G.  Gash  at  Eddyvllle  with  knowl- 
edge at  the  time  that  the  statement  appear- 
ing i4)on  the  outside  thereof,  "For  the  per- 
sonal use  of  the  consignee,"  was  false,  and 
that  there  was  no  evidence  showing  such 
knowledge  on  his  part.  The  first  of  these 
contentions  seems  to  be  sound,  for  it  will  be 
observed  from  the  language  of  the  statute, 
supra,  that  to  constitnte  the  offense  for  which 
appellant  was  indicted,  at  the  time  of  ship- 
ping the  package  of  liquor  he  must  have 
known  that  the  statement,  "For  the  personal 
use  of  the  oonatgnee,"  appearing  upon  the 
oatalde  thereof,  was  false. 

It  remains  to  be  seen  whether  the  record 
before  us  furnishes  any  evidence  that  appel- 
lant, in  putting  on  the  package  of  whisky 
Aipped  to  Sam  O.  Ceifti  at  Eddyyille  the 
words,  "For  the  personal  use  of  the  con- 
signee,"  knew  that  they  were  false.  It  is 
manifest  that  the  order  upon  whldh  he  claims 
to  have  shipped  the  whisky  did  not  advise 
liim  that  it  was  for  the  personal  use  of  the 
consignee  tor  It  contalos  no  such  statement 


In  addition,  the  order  was  not  signed  by 
Cash,  the  person  to  whom  It  directed  the 
whisky  to  be  shipped.  In  view  of  these  facts 
it  is  patent  that  appellant,  in  stating  that 
the  package  of  whisky  was  for  the  personal 
use  of  the  consignee,  acted  upon  a  mere  as- 
sumption that  such  was  the  use  to  which  it 
was  to  be  put  He  therefore  acted  at  his 
peril  and  took  the  risk  resulting  from  mak- 
ing himself  sponsor  for  the  truth  of  the  state- 
ment, thereby  obtaining  the  privilege  of  ship- 
ping the  liquor  into  local  option  territory, 
a  privilege  of  which  he  could  not  legally 
avail  himself,  unless  the  statement  was  made. 
The  provision  of  the  statute  which  permits 
the  shipment  of  intoxicating  liquors  into  lo- 
cal option  territory  for  the  personal  use  of 
the  purchaser  or  consumer,  or  other  uses 
therein  specified  is  intended  for  the  protec- 
tion of  other  persons  living  in  the  community, 
rather  than  that  of  the  dealer  in  and  pur- 
chaser of  such  liquors.  If  it  is  not  for  the 
I)ersonal  use  of  the  consumer  he  has  no  right 
to  purchase  or  have  It  shipped  to  him  in  dry 
territory,  nor  has  the  dealer  the  right  to  sell 
or  ship  it  to  him.  If  it  is  not  sold  for  the 
personal  use  of  the  consumer  and  is  not  so 
used,  there  is  nothing  to  prevent  his  selling  it 
to  others  111  violation  of  the  local  option  law. 

[2]  It  was  not  necessary  that  there  should 
have  been  a  criminal  intent  on  the  part  of 
appellant  to  Violate  the  law.  As  said  in  Peo- 
ple V.  Roby,  62  Mich.  577,  18  N.  W.  365,  50 
Am.  Rep.  270,  Judge  Cooley  writing  for  the 
court: 

"I  agree  that  as  a  rule  there  can  be  no  crime 
without  a  criminal  intent;  but  this  is  not  by 
any  means  a  naivwsal  mle.  *  *  *  -Many 
statutes  which  are  in  the  nature  of  police  regu- 
lations, as  is  this,  impose  criminiu  penalties 
irrespective  of  any  intent  to  violate  them;  the 
purpose  being  to  require  a  degree  of  diligence 
tor  the  protection  of  the  public  which  shall  ren- 
der nolation  impossible."  Locke  v.  Common- 
v.ealth,  113  Ky.  864,  69  S.  W.  763,  24  Ky.  Law 
Rep.  654:  Ellison  v.  Commonwealth,  69  S.  W. 
765,  24  Ky.  Law  Rep.  657;  City  of  Paducah  v. 
Jones,  128  Ky.  80»,  104  S.  W.  971,  81  Ky. 
Law  J^ep.  1203. 

There  are  a  number  of  statutory  offenses 
in  which  the  law  does  not  Inquire  into  tlie 
intention  ot  the  person  who  vlolateB  the  stat- 
uta  It  la  immaterial  whether  It  was  good 
or  bad.  It  is  the  act  constituting  the  offense 
that  the  law  looks  at  and  pcmishes,  and  not 
the  intention  of  the  perpetrator.'  In  other 
words,  acts  that  are  not  done  from  compul- 
sion or  by  necessity,  if  forbidden  by  statute, 
although  not  malum  in  se,  are  punishable  as 
provided  in  the  statute,  notwithstanding  they 
might  have  been  done  without  criminal  In- 
tent Wayman  r.  Oommonwealth,  14  Bush, 
406 ;  Jellico  Coal  Ckx.  v.  Oommonwealth,  96 
Ky.  373,  29  S.  W.  2»,  16  Ky.  Law  Rep.  463. 
If  It  were  conceded,  however,  that  a  criminal 
Intent  was  necessary  to  constitute  the  offense 
with  which  appellant  is  charged,  it  might 
well  be  Said  that  such  Intent  would  be  pre- 
sumed if  the  act  constituting  the  offense  were 
unlawjluyi .  and   voluntarily   doho.    Th,u8,   in 
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Commcmwealth  v.  Bull,  13  Bosh,  666,  It  Is 
said: 

"When  the  Legislature  has  declared  that  a 
given  act  shall  be  deemed  unlawful,  the  person 
▼oluntarily  doing  said  act  will  be  charged  with 
a  criminal  intent" 

[3]  If  a  license  dealer,  residing  In  a  coun- 
ty where  intoxicating  liquors  are  permitted 
to  be  8<dd,  should  ship  such  liquor  Into  local 
option  territory  to  a  resident  thereof,  upon 
an  order  therefor  purporting  to  be  signed  by 
the  latter,  accompanied  by  the  price  to  be 
paid  for  such  liquor  and  stating  that  the 
Uquor  was  for  his  personal  use,  such  sale, 
though  the  order  should  turn  out  to  be  a 
forgery,  would  not  Tlolate  the  statute,  unless 
the  forgery  were  known  to  the  licensed  deal- 
er at  the  time  of  the  shipment  of  the  liquor 
or  the  circumstances  attending  the  transac- 
tion were  such  as  to  put  a  person  of  ordinary 
prudence,  situated  as  he  was,  upon  inquiry 
as  to  its  genuineness  that  would  reasonably 
have  led  to  discovery  of  the  forgery.  In  such 
case  the  mistake  on  the  part  of  the  dealer 
would  excuse  the  violation  of  the  statute  re- 
sulting from  the  sale;  but  as  in  the  Instant 
case  the  order  upon  which  the  liquor  was 
shipped  did  not  contain  the  lnformati(m  that 
it  was  for  the  personal  use  of  the  consignee 
and  was  not  signed  by  the  latter,  these  facts 
furnished  some  evidence  conducing  to  prove 
knowledge  on  the  part  of  appellant  that  the 
statement  made  by  lUm  on  the  package  con- 
taining the  liquor,  that  it  was  "for  the  per- 
sonal use  of  the  consignee,"  was  false.  At 
any  rate,  if  not  sufficient  to  show  such  actual 
knowledge,  they  were  amply  sufficient  to  have 
created  in  the  mind  of  an  ordinarily  inrudent 
person,  such  as  appellant  is  presumed  to  be, 
a  doubt  of  the  genuineness  of  the  order  and 
put  him  upon  such  Inquiry  as  would  have 
disclosed  its  spuriousness.  Such  inquiry 
could  have  been  made  by  him  of  Cash,  the 
supposed  consignee,  by  telephone  or  mail. 
His  failure  to  make  such  inquiry,  together 
with  the  inadequateness  of  the  order  referred 
to,  was  obviouBly  regarded  by  the  dreult 
ooort  as  fomishlng  evidence  sufficient  to  con- 
stitute the  otEense  charged  in  the  indictment 

Even  if  the  order  upon  wUch  appellant 
claimed  to  have  shipped  the  liquor  to  Sam 
G.  Cash  had  purported  to  have  been  signed 
by  the  latter,  in  the  absence  of  a  statement 
In  the  body  of  the  order  or  bis  personal  as- 
surance otherwise  given,  that  It  was  tor  the 
personal  use  of  Gash,  how  could  he  have 
known  it  was  to  be  applied  to  such  uses? 
The  agreed  statement  of  facts  contains  noth- 
ing to  show  that  he  aoqnired  such  informa- 
tion from  any  other  source,  hence  It  does  no 
violence  to  the  evidence  or  to  appellant's 
rights  to  say  that  if  he  had  not  been  in- 
formed that  the  liquor  was  for  the  personal 
use  of  Cash,  his  statement  to  that  effect  plac- 
ed upon  the  package  was  unauthorized,  and 
therefore  known  by  him  to  be  false. 

The  word  "knowing,"  as  used  in  the  stat- 


ute, should  be  construed  in  the  light  of  the 
evil  ttie  statute  is.  intended  to  prevent,  and 
not  given  the  technical  meaning  of  criminal 
intent  necessary  to  the  committing  of  a  crime 
per  .se.  The  object  of  the  statute  is  not  to 
define  a  crime,  as  sudi,  but  to  prohibit  the 
sale  of  intoxicating  liquors  in  local  option 
districts,  except  for  the  personal  use  of  the 
purchaser  and  other  uses  therein  specified, 
therefore  the  seller  of  sudi  liquor  to  be 
shipped  into  such  territory  putting  on  the 
package  the  statement  that  it  is  for  the  per- 
sonal use  of  the  purchaser,  must  at  least 
obtain  of  the  latter  the  Infonnation  tliat  it 
Is  for  his  personal  use,  and  in  good  faith 
rely  upon  such  statement 

[4]  We  do  not  agree  with  appellant's  coun- 
sel that  the  Lyon  circuit  court  was  without 
Jurisdiction  to  try  this  case.  Appellant  was 
not  Indicted  for  Illegally  selling  Intoxicating 
liquors ;  therefore  the  rule  announced  in  Jo»- 
selson  Bros.  v.  Commonwealth,  159  Ky.  468, 
167  S.  W.  374,  Josselson  Bros.  v.  Common- 
wealth, 168  Ky.  787,  166  S.  W.  234,  Common- 
wealth V.  Cast,  148  Ky.  674,  187  8.  W.  515, 
Parker  v.  Commonwealth,  147  Ky.  716, 145  S. 
W.  754,  and  Weidemann  Brewing  Co.  v.  Com- 
monwealth, 123  Ky.  656,  96  8.  W.  834,  29 
Ky.  Law  Rep.  1026,  that  sales  are  to  be  re- 
garded as  made  where  the  order  and  money 
are  received  by  the  dealer  at  his  place  of 
business  and  the  liquor  there  delivered  to 
the  carrier  for  transportation,  does  not  apply. 
Here  the  indictment  was  for  making  the 
ftilse  statement  on  the  package  prohibited  by 
the  statute.  Such  statement  that  the  liquor 
was  for  the  personal  use  of  the  consignee, 
though  written  on  the  package  at  the  place  of 
shipment,  was  on  it  when  it  was  attempted 
to  be  delivered  to  Gash  in  Lyon  county  and 
within  local  option  territory,  and  the  false- 
hood and  deception  Involved  in  Its  use  were 
as  well  calculated  to  deceive  the  public  in 
Lyon  county  as  In  the  county  of  shipment 
In  view  of  these  facts  the  statute  may  well 
be  said  to  have  been  violated  in  Lyon  county. 

We  see  no  reason  for  dlaagredng  with  tlie 
c(«(duBlon  reached  by  the  circuit  court ;  hmoe 
the  Judgment  is  affirmed. 


OITI  or  HENDERSON  t.  TEAMAN  «t  aL 

(Court  of  Appeals  of  Kentndcy.   April  18, 191&) 

1.  Advebsk  Posskssior  4=931  —  Statute  — 
Public  Stbbkts. 

Under  Ky.  8t  f  2646)  providing  that  a  stat- 
ute of  limitations  saaU  not  begin  to  run  in  t»- 
spect  to  actions  by  a  municipality  for  the  le- 
covery  of  any  street,  alley,  or  other  public  ease- 
ment or  the  use  thereof  nntQ  the  dty  aatliorities 
shall  be  notified  in  writing  by  the  party  (daim- 
ing  possession  that  such  possession  wlU  be  ad- 
verse to  the  title  of  such  mnnidpality,  and  that 
until  such  notice  a  person  in  possessioa  will  be 
deemed  the  tenant  at  will  of  the  mnnidpality, 
where  plaintiff's  grantor  annexed  a  portion  of  a 
strip  of  land  dedicated  as  a  street  and  fenced 
it  for  15  years  without  notifying  the  city  ao- 
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thoiitica  of  Ua  aawrtloa  of  right  to  possewioiit 
plaintiff's  title  cannot  be  sustained  on  tiie  theory 
that  it  waa  adversely  held. 

[EM.  Note. — For  other  cases,  see  Adrerse  Po»- 
■esaion,  Gent  Dig.  |i  12S-133;  Dee.  tUg.  «=> 
31.1 

2,  Anvtasx  Pobbwbiow  «e9>41— Tun— BxQxra- 

snx— Statdtb. 

In  an  action  to  quiet  title  to  a  strip  of  land 
appropriated  by  the  plaintiff's  grantor  and  claim- 
ed by  the  city  to  have  been  dedicated  as  a  street, 
if  not  a  street  at  the  time  of  the  appropriation 
the  right  to  claim  it  by  adverse  poaseasion  is 
controlled  by  Ky.  St  i  2506,  providing  that  an 
action  for  the  recovery  of  real  property  must  be 
brought  within  15  years  after  the  right  to  insti- 
tute it  first  accrued  to  the  plaintiff  or  to  the 
person  from  whom  he  claima. 

[E2d.  Note. — For  other  cases,  see  Adverse  Poa- 
session.  Cent  Dig.  U  18^206;  Dec.  Dig.  «sa 
41.J 

3.  DSDICATIOR      «S>63(2)— AOCBPTANOC— OFn- 

ciAL  Acts  ob  Pbocbedinob. 

Where  a  street  was  set  apart  and  dedicated 
as  a  public  way  when  the  town  was  laid  out, 
the  fact  that  the  city  did  not  take  physical  pos- 
session or  control  or  improve  the  street,  or  that 
it  was  not  used  by  the  public,  without  some  af- 
firmative act  mamfesting  a  purpose  to  abandon 
by  the  city,  will  not  work  an  abandonment  of  the 
street  or  affect  the  city's  right  to  reclaim  it 
against  an  adverse  holder. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  101-106;  Dec.  Dig.  «E363(2).} 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  Myra  S.  Veaman  and  others  against 
the  City  of  Henderson.  Judgment  for  the 
plaintiffs,  and  defendant  appeals.  Reversed, 
with  directions  to  dismiss. 

B.  S.  Morris,  of  Henderson,  for  appellant. 
Teaman  &  Yeamau,  of  Henderson,  tor  ap- 
pellees. 

CAXBOlJj,  J.  The  <dty  of  Henderson  was 
laid  oat  in  1707  by  a  company  that  then  own- 
ed the  land  on  which  the  dty  was  subsequent- 
ly established.  This  company  made  a  plat  of 
the  proposed  dty,  dividing  It  into  132  squares 
containing  4  acres  each.  These  sqoares  were 
laid  off  Into  lots  of  convenient  size,  eacb 
lot  being  nnmbered  consecutively  from  one 
niK  Two  streets  were  laid  off  100  feet  wide 
running  luirallel  with  the  river,  and  10  cross- 
streets  100  feet  wide  were  also  laid  ofC  run- 
ning at  right  angles  trom  the  river.  All  of 
tlie  lots  shown  on  the  plat,  which  was  re- 
corded in  the  clerk's  office  of  Henderson 
county,  called  for  the  streets  on  which  they 
abutted,  although'  It  does  not  appear  that  any 
of  the  streets  were  then  named.  It  further 
aivears  that.  Immediately  following  the  lay- 
ing out  of  the  dty,  an  instrument  called  an 
ordinance  was  ad(H>ted  by  the  company  and 
I^aced  on  record,  in  which  It  was  set  out  that 
the  lots  and  streets  shown  on  the  plat  Should 
constitute  the  town  of  Henderson  and  the 
lots  be  disposed  of  to  any  person  who  might 
want  to  buy  them,  and,  as  will  appear  later 
on,  tbe  numbers  of  the  lots  given  In  this  plat 


are  yet  recognized  In  transfers  of  property 
In  the  dty. 

Tbe  street  set  apart  oa  the  map  nearest  to 
and  running  parallel  with  the  Ohio  river  is 
now  known  as  Water  street,  and  running 
parallel  with  this  street  the  next  street  Is 
now  known  aaMaIn  street  From  Main  street 
to  the  Ohio  river,  crossing  Water  street  at 
right  angles,  a  street  was  set  apart  on  the 
plat  of  the  town  100  feet  wide,  and  this  street 
Is  now  known  as  Dixon  street  When  these 
streets  were  flrst  named  does  not  appear,  but 
It  is  evident  that  they  were  given  tbe  names 
they  now  bear  many  years  ago.  In  1877,  S. 
A.  Young  purchased  a  lot  fronting  on  Main 
street  and  abutting  on  Dixon  street  The 
deed  conveying  the  land  to  Young  described 
It  as: 

A  house  and  lot  "beginning  at  a  stake  comer 
of  IMxon  and  Main  streets  and  running  thence 
in  a  northerly  direction  on  Main  street  70  feet 
to  a  stake ;  thence,  in  a  westerly  direction  and 
at  right  angles  20B  feet  and  8^  inches ;  thence 
at  right  angles  in  a  southerly  direction  70  feet 
to  a  stake  in  the  line  of  Dixon  street;  thence 
with  the  line  of  Dixon  street  in  an  easterly  di- 
rection 206  feet  and  SMi  inches  to  the  beginning, 
and  being  part  of  lot  143  on  the  original  plat  of 
the  city  of  Henderson." 

It  will  be  noticed  that  the  deed  conveying 
tills  lot  to  Young  recognized  Dixon  street  as 
one  of  the  lines  of  the  lot,  and  when  Young 
bought  it  he  did  not  have  or  set  up  any  daim 
to  any  part  of  Dixon  street  Indeed,  under 
the  conveyance  to  him  be  could  not  well  have 
done  this,  because  the  deed  did  not  purport 
to  convey  to  him  any  part  of  Dixon  street 
It  further  appears  that,  although  the  street 
now  known  as  Dixon  street  was  recognized 
and  set  apart  on  the  plat  of  the  city  as  a  pub- 
lic way.  It  was  never  improved  by  the  dty 
In  any  manner  or  used  generally  by  tbe  pub- 
lic as  a  street,  at  least  between  Main  street 
and  Water  street;  the  reason  for  this  being 
tliat  from  Main  street  to  Water  street  Dixon 
street  Is  in  a  sparsely  settled  part  of  the  dty, 
and  a  deep  ravine  Interfering  with  travel 
runs  In  the  street  beginning  at  a  point  near 
Main  street  and  getting  deeper  and  wider 
towards  Water  street  With  this  situation 
existing.  Young,  soon  after  he  bought  the  lot, 
commenced  filling  up  tbe  ravine  in  Dixon 
street  adjoining  his  lot,  so  that  he  might  have 
a  way  to  get  into  his  lot  from  Main  street 
by  going  down  Dixon  street  After  filling  up 
the  ravine  in  Dixon  street,  Young  annexed  to 
his  lot  a  strip  of  Dixon  street  40  feet  wide 
and  208  feet  and  8^  Inches  deep  from  Main 
street ;  and,  after  having  it  In  possession  for 
probably  15  years,  Indosed  by  a  fence  that  he 
built  in  part,  he  sold  this  strip  to  the  appel- 
lee Mrs.  Yeaman,  In  1911. 

In  1913,  the  appellee  Mrs.  Yeaman  brought 
this  suit  in  equity  against  the  dty  of  Hen- 
derson for  the  purpose  of  having  her  title  to 
this  strip  of  ground  quieted,  stating  In  her 
petition  that  she  was  the  owner  and  in  the 
actual  possession  of  the  land  dalmed,  and 
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that  tito  (Aty  of  HenOknon  was  assertlits 
ownership  to  It  For  answer  tx>  this  suit  the 
elt7  set  ont  the  laying  off  and  establishment 
of  the  dty  as  heretofore  stated,  and  that  Dix- 
on street  bad  been  dedicated  and  set  apart  aa 
one  of  the  public  streets  of  the  city  and  had 
been  recognized  as  one  of  the  streets  from 
the  time  of  the  laying  off  of  the  dty,  and  It 
was  Consequently  entitled  to  have  It  adjudged 
one  of  the  streets  of  the  dty.  In  a  reply, 
after  traversing  the  answer,  Mrs.  Teaman 
pleaded  that  she  and  those  under  whom  she 
claimed  had  been  In  the  adverse  and  contin- 
uous possession  of  the  land  In  controversy 
for  more  than  50  years,  and  that  the  dty  had 
never  set  up  any  claim  to  It  until  shortly  be- 
fore this  suit  was  brought.  A  rejoinder 
completed  the  Issues,  and,  after  the  evidence 
had  been  taken,  the  case  was  submitted,  and 
It  was  adjudged  that  Mrs.  Yeaman  was  the 
owner  of  and  entitled  to  the  quiet  enjoyment 
of  the  land  In  dispute.  From  this  Judgment, 
the  dty  appeals. 

In  addition  to  the  foregoing  facts,  the  evi- 
dence farther  shows  that  about  1850,  or  at 
any  rate  at  least  more  than  15  years  before 
1873,  a  fence  was  built  across  Dixon  street 
where  It  Intersected  Main  street,  and  for 
many  years  prior  to  1873  there  was  aldo  an 
(M  fence  across  IMxon  street  between  Main 
street  and  Water  street,  and  these  remained, 
althou^  in  a  dilapidated  condltloo,  until 
Young  appropriated  that  part  of  Dixon  street 
heretofore  mentioned.  Who  built  these  fenc- 
es across  Dixon  street,  or  why  they  were 
built,  the  evidence  does  not  show.  Plainly 
they  were  not  pot  across  the  street  by  any 
person  with  the  view  of  talcing  possession  of 
the  street  inclosed  by  these  fences  or  setting 
up  any  adverse  claim  thereto,  because  there 
is  no  evidence  In  the  record  that  any  person 
at  any  time  or  In  any  manner  asserted  any 
adverse  claim  to  any  part  of  Dlron  street  un- 
til Judge  Young  inclosed  that  part  of  It  that 
now  constitutes  the  lot  In  controversy.  So 
that,  In  determining  the  beginning  and  the 
length  of  time  there  has  been  an  adverse 
holding  of  any  part  of  this  street,  we  cannot 
go  baclt  any  farther  than  1877,  when  an  ad- 
verse claim  to 'the  part  now  in  controversy 
was  first  asserted  by  Judge  Young.  He  Is 
the  first  person  who  appears  to  have  actually 
taken  possession  of  any  part  of  the  street 
with  a  vle\^  of  appropriating  It  to  his  own 
use,  and  his  possession  only  dates  from  1877. 
It  Is  a  further  matter  about  which  there  is 
no  dispute  that  Judge  Young  did  not  at  any 
time  notify  in  writing  the  trustees  or  the 
council  of  the  dty  that  be  was  about  to  or 
had  talcen  possession  of  this  strip  of  ground 
with  a  view  of  claiming  and  holding  It  ad- 
versely, nor  did  he  give  the  dty  authorities 
any  notice  whatever  of  any  kind  of  ids  as- 
sertion of  right  to  the  possession  of  this  lot 

[1,2]  It  is  important  that  the  time  when 
this  adverse  holding  and  assertion  of  right 
commenced,  as  well  as  the  failure  ot  Xonng 


td  give  the  notice  indicated,  shonld  be  kept 
in  mind  in  view  of  section  2546  of  the  Ken- 
tucky Statutes  wlilcb  became  a  law  in  1873. 
Gen.  St  1873,  c.  71,  art  6,  1 1.  This  statute, 
as  it  has  been  in  force  stnce  1878,  reads  as 
follows : 

"The  limitations  n^entioned  in  the  first  article 
of  this  chapter  cdiBll  net  begin  to  run  in  respect 
to  actions  by  any  town  or  city  for  die  recovery 
of  any  street  alley,  or  otlwr  poblic  easement, 
or  any  part  of  either,  or  the  use  thereof  in  Roch 
town  or  city,  until  the  trustees,  or  tlie  council 
or  tlie  corporation,  by  whatever  name  known  or 
called,  have  been  notified  in  writing  by  the  party 
in  possession,  or  about  to  take  possession,  to  the 
effect  that  such  possession  will  be  adverse  to  the 
right  or  titie  of  such  town  or  city.  Vntil  such 
notice  is  given,  all  possession  of  streets,  alleys 
and  public  easemeats,  or  any  part  of  either, 
in  any  town  or  dty,  shall  be  deemed  amicable, 
and  the  person  in  possession  the  tenant  at  will 
of  such  town  or  dty." 

Considering  this  statute  In  connection  with 
the  undisputed  facts,  it  Is  apparent  that  the 
right  of  Mrs.  Yeaman  to  the  possession  of  the 
part  of  tills  street  claimed  by  her  cannot  be 
sustained  on  the  theory  that  It  was  adverse- 
ly held  by  her  and  those  under  whom  she 
claims,  if  Dixon  street  is  to  be  treated  as 
one  of  the  streets  or  public  ways  of  the  dty, 
because,  in  the  absence  of  the  notice  provided 
for  in  section  2546,  the  statute  of  limitation 
never  commenced  to  run  against  the  city  aft- 
er Young  took  adverse  possession  of  the  part 
of  the  street  in  question,  and  there- was  uo 
ad-verse  holding  prior  to  his  occupancy.  The 
right  therefore  of  Mrs.  Yeaman  to  hold  this 
lot  against  the  dalm  of  the  dty,  if  she  has 
snch  right  most  l)e  put,  as  urged  by  her 
counsd,  on  the  ground  that  Dixon  street  was 
not  at  the  time  it  was  appropriated  by 
Young  or  subsequently  one  of  the  streets  or 
public  ways  of  the  dty,  and,  if  this  were  so, 
the  statute  qnoted  would  have  no  application 
to  the  case.  If  Dixon  street  was  not  at  the 
time  Judge  Young  appropriated  part  of  it  or 
subsequent  thereto,  a  street  or  public  way  of 
tXke  dty,  then  the  right  to  claim  it  by  adverse 
possession  would  ba  controlled  by  section 
2505  of  the  Statutes,  providing  that  an  ac- 
tion for  the  recovery  of  real  property  can 
only  be  brought  within  15  years  after  the 
right  to  Institute  It  first  accrued  to  the  plain- 
tiff or  to  the  person  from  whom  be  claims, 
and,  as  Judge  Young  and  Mrs.  Yeaman  had 
actual  adverse  and  continuous  pcHsessiOD  of 
this  lot  for  more  than  15  years  previous  to 
the  Institutlcw  of  tbis  action,  the  right  of  the 
dty  to  recover  the  lot  would  be  barred  by 
liaaitaticm.  The  question  therefore  recurs: 
Was  the  place  called  Dixon  street  a  street  or 
public  way  of  the  city  at  the  time  that  Judge 
Young  Inclosed  and  took  adverse  possession 
of  the  lot  now  claimed  by  Mrs.  Yeaman? 

On  behalf  of  Mrs.  Yeaman,  the  argument  is 
made  that  although  in  the  original  plat  of 
the  town  what  is  now  known  as  Dlzon  street 
was  set  apart  by  the  owners  of  the  land  as 
one  of  the  streets  and  pubUc  ways  of  .the 
proposed  dty  and  dedicated  to  the  use  of  the 
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im1>Ilc,  Ifwufl  iMT«>  Mcevted  In  ftoy-  manm* 
t^  tbe  dty  aatlM>rltles  as  a  street  or  pabllfr 
way,  and  no  Is  not  now  and  nev«r  -was  a 
street  or  p^tblUc  wa7  of  tbe  city.  In  support 
of  this  ar^ment,  onr  attenticn  Is  called  to 
ehe  cases  of  Gedge  t.  Omd.,  9  Bosh,  61 ;  Olty 
of  I^tonla  Agricnltural  Ass'n,  180  Ky.  782, 
109  S.  W.  866;  Mnlligan  v.  Mc«regor,  165 
Ky.  222,  178  8.  W.  112». 

In-  tbe  Gedge  Case,  It  appears  from  tbe 
<q)lnion,  whlcb  was  banded  down  in  1873, 
that  in  1852  W.  K.  Wall  conveyed  to  the 
Covington  ft  Lexington  Railroad  a  small  par- 
cel of  ground  adjacent  to  tbe  town  of  Cyn- 
tblana,  to  be  held  by  tbe  railroad  con^iany 
for  the  purpose  ot  a  depot,  Inclndlng  a  street 
30  feet  wide  which  was  to  be  kept  open  for 
tbe  public  use.  Tbe  railfoad  company  took 
poeHession  of  tbe  groand  under  the  convey- 
ance and  used  It  In  connection  wlOi  tbe  pub- 
lic. Tbe  30  feet  of  ^ound  designated  as  a 
street  by  the  conveyanee  was  never  marked 
off  either  as  a  street  or  road.  l%e  <Hily  use 
tbe  public  made  of  it  was  in  crossing  it  la. 
order  to  get  to  Uie  depot  In  1871,  the  rail- 
road company  0(«>tructed  a  switch  in  such  a 
way  as  to  obstruct  tbe  travel  upon  this  30 
feet,  and  was  indicted  for  creating  and  con- 
tinuing  a  nulaance  in  and  acros*  the  public 
street  and  hlgbway  of  the  town  of  Cyntjidana. 
In  holding  that  tbe  indictment  would  not  Ue 
because  there  had  never  been  any  aoceptanoe 
of  this  street  by  tbe  dty,  tbe  cmirt  said: 

"Tbe  deed  from  Wall  establishes  the  dedica- 
tion ot  the  noolid  for  public  nee,  and  ti^  only 
question  to  be  considered  is :  Can  the  eomtowDi- 
wealth  maintain  an  indictment  against  tbe  rail- 
road company  for  a  nuisance  in  obstructing  its 
way  created  by  the  grant  from  Wall,  in  the  ab- 
sence of  any  other  aoceptanoe  by  tbe  public  tbaa 
the  mere  user  in  crossing  it?  The  right  in  Wall 
to  make  the  dedication  of  the  groand  to  be  used 
as  a  street  or  highway  is  nnquestloned,  but 
such  a  dedication  does  not  compel  the  town  of 
Qyntfaiaaa  to  improve  the  street  or  keep  it  in 
repair.  *  •  *  A  road  or  stveet  dedicated  to 
the  public  must  be  accepted  by  the  county  court 
or  town,  either  upon  their  records  or  by  the  con- 
tinued use  and  recognition  of  the  ground  as  a 
highway  fo(r  such  a  length  of  time  as  would  im- 
ply an  aoceptanoe.  *  *  *  In  the  present  ^ae, 
the  ground,  or  the  most  of  it,  conveyed  by  Wall 
to  the  railroad  company,  was  left  vacant  and 
unindoaed  from  the  year  1864  ontil  tbe  year 
1868,  and  duriag  this,  whole  period  the  public 
used  the  ground  of  the  company  as  much  as 
they  did  the  30  feet  of  ground  dedicated  for  tbe 
street.  The  entire  open  space  was  used  by  the 
public  in  their  ingress  and  egress  to  and  from 
the  depot  and  catUe  pens,  of  the  company.  Tbe 
ground  in  controveirsy  bad  never  been  even  mark- 
ed out  or  used  as  a  street  by  the  trnstees  of 
tbe  town  of  Cynthiana,  and  there  was  no  ac- 
ceptance by  them,  either  expressly  or  by  implica- 
tion, of  the  dedication.  The  fact  of  the  town 
limits  having  been  extended  so  as  to  embrace 
tbe  ground  wbeM  the  switch  wss  constructed  is 
not  an  acceptance  of  tbe  benefit  of  the  grant 
from  Wall;  and,  if  tbe  acceptance  had  been 
shown,  still,  as  there  was  no  street  marked  out 
or  used  by  the  public  on  the  ground  designated, 
this  indictment  oould  not  be  sustained  against 
the  an>eUants  for  the  obstruction  complained 
Of." 

In  the  City  of  Latonia  Case,  decided  In 
1908,  it  appears  that  in  1860  one  Joaea  made 
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a  plat  of  bSs  faitn  sltbateA'  outside  the  cHy 
limits  of  the  city  of  Oovlngfom,  laying  off  the 
land  into  town  lots  and  dividing  them  by 
streets  and  alleys.  Xh  1804,  tbe  city  of  La- 
tonla  was  organized,  and  In  1900  its  bound- 
aries were  extended  so  as  to  annex  a  part  of 
the  land  that  bad  been  laid  out  into  lots  and 
streets  by  Jones.  In  1882,  the  Latonia  Agri- 
cultural Association  bought  about  200  acres 
of  the  land  Jones  bad  thus  laid  off  for  a  city 
^e  and  converted  it  into  a  race  track.  Aft- 
er it  had  been  inclosed  and  used  as  a  race 
track  ftor  about  16  years,  the  dty  of  Latonia 
undertook  to  open  up  through  the  race  track 
grounds  the  streets  laid  off  in  the  Jones  plat, 
and  thus  the  litigation  arose.  In  holding 
that  tbe  streets  shown  on  the  plat  of  the 
Jones  subdivision  could  not  be  opened 
through  tbe  grounds  occupied  by  the  race 
track  because  they  had  never  been  accepted 
as  streets  or  public  way  by  tbe  dty  of  La- 
tonia or  any  public  authority,  the  court  said: 

"The  property  in  question  was  outside  of  the 
dty  of  Latonia  at  the  time  of  the  attempted 
dedication  by  the  Jones  plat.  The  attempt  to 
establish  a  town  on  the  Jones  farm  had  been 
abandoned.  The  appellee  purchased  all  the 
property  tdatted  except  a  few  lots,  buying  out 
all  adverse  interests  of  lot  holders  within  its 
boundary.  It  held  tbe  property  adversely  for 
more  than  15  years  before  the  right  of  the  city 
of  Latonia  (assuming  it  to  have  a  right)  to 
claim  the  streets  arose,  or  could  have  arisen. 
The  bar  of  the  statute  was  complete  long  before 
tbe  city  of  Latonia  annexed  the  property  of  ap- 
pdleck  It  has  erected  upon  the  land  improve- 
ments said  to  he  worth  from  $200,000  to  ^50,^ 
000.  To  permit  the  dty  to  project  the  streets  in 
question  through  its  property  now  would  be  to 
entail  upon  it  a  complete  loss  of  the  property  as 
a  race  track.  No  court  would  permit  this  to  be 
done  without  the  establishment  on  the  part  of 
the  city  of  a  dear  legal  right  so  to  do." 

In  the  Mulligan  Case,  tbe  question  was 
whether  tbe  city  could  charge  property  own- 
ers with  the  cost  of  Improving  certain  ways 
that  bad  been  set  apart  for  tbe  public  use  in 
connection  with  tbe  sale  ot  lots,  and  it  was 
held  that,  as  the  dty  had  never  accepted 
these  public  ways  In  such  manner  as  to  con- 
stitute them  streets  of  the  dty  in  accordance 
with  section  8094  of  tbe  Statutes,  the  prop- 
erty owners  could  not  be  charged  with  tbdr 
improvement,  saylag: 

"Tbe  dedication  ot  a  street  or  public  place 
to  public  use  and  its  use  by  the  general  pub- 
Ue'aoes  not  make  it  a  part  of  the  public  ways 
of  tbe  dty  until  it  has  been  accepted  by  the 
dty.  Under  the  common  law  as  well  as  the 
statute,  acceptance  is  necessary  to  convert  the 
dedicated  territory  into  a  public  way  or  street  of' 
tbe  city.  The  mere  act  of  dedication,  or  the  use 
ot  the  dedicated  territory  by  the  general  public, 
however  long  it  may  have  continued,  does  not 
put  upon  tbe  dty  the  duty  of  acceptance,  nor 
oan  the  city  be  c£argi«d  with  the  care  of  a.  pub- 
lic place  merelF  by  the  dedication  ot  it  to  a 
public  use.  Wnefher  the  city  will  assume  tbe 
burden  that  follows  acceptance  rests  with  it" 

We  have  set  out  these  cases  at  some- 
length  for  the  purpose  of  lowing  that  while 
they  sustain,  as  do  many  others,  the  conten- 
tion of  counsel  for  Mrs.  Teaman  that  dedica- 
tion without  acceptance  will  not  for  all  pur- 
poses convert  a  place  into  a  street  or  public 
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way  or  <^arge  tbe  dty  vlth  Its  care,  we  are 
yet  of  the  opinion  that  they  should  not  be 
followed  as  controUtng  authority  In  the  dis- 
position of  tbe  case  we  have.  In  no  one  of 
them  was  the  question  here  presented  di- 
rectly involTed,  and  In  each  case  the  decision 
was  put  on  the  existence  of  material  facts 
that  do  not  appear  In  this  record. 

[3]  Returning  to  onr  case,  the  street  now 
called  Dixon  street  was  one  of  tbe  streets 
set  apart  as  a  public  way  when  the  town  of 
Henderson  was  laid  off;  and  so  It  remained 
without  occupancy  or  adverse  claim  on  the 
part  of  any  person  until  1877.  Until  that 
time  no  person  had  asserted  any  adverse 
claim  to  It  or  appropriated  any  part  of  It  to 
his  own  use.  Continuously  from  the  begin- 
ning it  had  retained  its  character  as  a  street 
It  Is  true  it  bad  not  been  Improved  by  the 
city  or  any  property  owner  and  remained  in 
the  same  condition  It  was  In  when  first  set 
apart  as  a  street  But  the  mere  fact  that 
the  dty  failed  to  Improve  the  street,  or  Its 
nonnser  by  the  public,  did  not  woi^  an 
abandonment  of  It  as  a  street 

When  streets  are  set  apart  and  dedicated 
to  the  public  use,  and  a  town  or  dty  is  built 
on  tbe  ground  so  laid  off  for  this  purpose, 
the  dty  authorities  are  not  required  to  take 
physical  possession  or  control  of  each  street 
or  to  improve  It  in  order  to  save  their  right 
to  reclaim  it  against  any  person  who  under- 
takes to  hold  It  adversely.  Nor  is  there  any 
period  fixed  by  statute  or  Judicial  ruling  in 
which  a  street  so  dedicated  must  be  taken 
possession  of  by  tbe  dty  or  Improved  by  It 
in  order  to  prevent  an  abandonment  The 
dty  may  delay  manifesting  its  acceptance-by 
control  and  Improvement  as  long  as  it 
pleases.  It  may  wait  until  the  needs  of  the 
public  or  the  dty  require  Its  Improvement 
and  In  the  meantime,  and  since  the  statute 
of  1873,  no  person  may  take  possession  of  a 
street  dedicated  to  public  use,  although 
there  may  have  been  no  record  acceptance  of 
it  or  overt  act  of  control,  without  giving 
the  statutory  notice  of  bis  intention  to  ap- 
propriate it 

If  mere  nonuser  by  the  public,  or  failure 
on  the  part  of  the  city  authorities  to  take 
some  affirmative  action  looking  towards  the 
acceptance  of  land  dedicated  to  public  use 
as  a  street  or  way,  would  work  an  abandon- 
ment of  it  for  the  purpose  for  which  It  was 
dedicated,  to  the  extent  that  private  Individ- 
uals might  boldly  take  possession  of  the 
ground  so  dedicated  and  convert  it  to  their 
own  uses,  the  city  as  well  as  the  public 
mi^t  be  deprived  of  valuable  property,  and 
the  right  to  use  and  occupy  land  that  bad 
been  set  apart  for  public  purposes.  Nor  do 
the  authorities  support  the  claim  here  made 
that  the  nonuser  of  this  street  by  the  public 
and  the  failure  of  tbe  dty  to  indicate  its  ac- 
ceptance of  it  by  some  affirmative  act  be- 
tween the  time  it  was  dedicated  to  public  use 
Jtnd  1873,  had  brought  about  an  abandon- 


ment that  left  this  land  In  1873,  as  well  as 
in  1377)  free  to  be  taken  possession  of  by 
any  person  who  might  assert  a  hostile,  ad- 
verse dalm  to  It  and  bold  It  nnder  sndi 
claim  for  15  years. 

It  should  be  kept  in  mind  that  soon  after 
the  town  of  Henderson  was  laid  off  and 
Dixon  street  and  tbe  other  streets  set  apart 
for  the  use  of  those  who  might  InhaMt  the 
dty,  a  town  was  in  fact  established  on  the 
site  laid  off,  which  soon  grew  into  a  dty  of 
several  thousand  people;  and  this  street 
which  was  in  the  beginning  within  -the  corpo- 
rate limits  of  the  town,  has  always  remained 
within  tbe  corporate  limits  of  the  dty.  The 
land  known  as  Dixon  street  was  a  stre^ 
when  Judge  Toung  in  1877,  took  possession 
of  a  part  of  it  The  public  and  tbe  dty  bad 
the  same  dalm  and  right  to  it  I9  1877  that 
the  public  and  tbe  town  bad  when  Henderson 
was  first  established  as  a  town.  It  remained 
as  it  was  when  first  set  apart  as  a  street 

The  dty  at  all  times  had  the  right  to  Im- 
prove it,  and  the  public  at  all  times  had  the 
right  to  the  use  of  It  Acceptance  In  some 
form  was,  of  course,  necessary  before  the 
dty  could  be  charged  with  the  duty  of  main- 
taining it  In  good  condition  for  travel  and 
before  It  could  be  made  liable  in  damages 
to  any  person  Injured  by  its  unsafe  condi- 
tion ;  although  acceptance  of  this  nature  was 
not  necessary  to  enable  the  dty  to  retain  and 
hold  the  poasesslon  of  the  street  for  tbe  uses 
to  which  it  was  dedicated.  Nothing  short  of 
some  affirmative  act  on  the  part  of  the  dty 
manifesting  Its  purpose  to  abandon  the  street 
could  work  an  abandonment  and  the  reooid 
does  not  dlsdose  any  such  act  It  had  not 
lost  in  the  year  ol  Its  existence  any  of  tbe 
characteristics  of  a  street,  nor  had  the  pur- 
pose of  its  dedication  been  Interfered  with 
by  any  hostile  claimant  until  1877.  If  It  was 
a  street  in  1797,  so  It  was  a  street  in  1877. 
The  fact  that  the  dty  had  not  Improved  It 
or  the  fact  that  the  public  had  not  used  U, 
did  not  extinguish  the  purpose  for  which  it 
was  dedicated  or  authorize  Its  at^ropriatlon 
by  one  who  had  not  right  or  title  to  any  part 
of  It  Judge  Young  entered  upon  this  street 
as  a  trespasser  and  took  possession  of  it 
without  any  color  or  pretense  of  title,  al- 
though, except  for  the  statute  of  1S73,  his 
adverse  holding  and  occupancy  would  have 
barred  the  right  of  the  dty.  But  the  statute 
of  1873  protected  the  street  against  adverse 
holding  subsequent  to  that  time,  as  the  notice 
inrovlded  for  in  the  statute  was  not  given  to 
the  dty,  and  so  the  right  of  tbe  dty  to  re- 
claim i>osse8slon  is  not  barred  by  limitation. 

The  leading  case  in  this  state  on  this  sub- 
ject is  Bowan's  Ez'rs  v.  Town  of  Portland, 
8  B.  Mon.  232.  The  facts  in  that  case  are 
very  sinoilar  to  the  facts  in  tbe  case  at  bar, 
and  the  court  in  an  elaborate  opinion,  reach- 
ed the  conduslon  that  when  a  town  is  laid 
off  with  designated  streets  and  public  ways 
and  afterwards  a  dty  is  established  on  the 
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dte,  the  ground  designated  for  public  use 
must  be  taken  to  have  been  irrerocably  dedi- 
cated to  that  use.    It  was  farther  said : 

"The  dedication,  having  been  made  and  prov- 
ed by  the  map  and  sales  and  conveyance  ot  tlte 
lots  with  reference  to  it,  did  not  require  a  sub- 
sequent user  to  establish  or  prove  it.  •  •  * 
To  say  that  a  dedicatioti  to  the  use  of  the  fu- 
ture town  and  of  the  public  made  when  the 
site  of  the  town  was  in  a  state  of  nature,  would 
be  lost  if  not  followed  by  immediate  and  con- 
tinned  use,  or  should  be  limited  to  the  extent 
to  which  it  was  thus  used,  would  deprive  the 
dedication  of  its  practical  and  uf  its  intended 
value,  and  would  make  it  a  mockery." 

In  Cil7  of  Goyingtoa  v.  HaU,  98  S.  W.  317, 
30  Ky.  Law  Bep.  356,  the  court,  in  we^king 
of  the  dedication  of  streets  to  pnbUc  use  by 
the  owner  of  ground  who  laid  it  off  for  tlie 
purpose  of  establisblng  a  town,  said: 

"When  a  street  has  been  dedicated  in  this 
way,  the  city  may  accept  it  when  it  gets  ready, 
and  in  the  meantime  the  owners  of  the  lots  call- 
ing for  the  streets  are  estopped,  not  only  as 
aminst  the  ether  owners,  bat  as  against  the 
aty,  to  say  that  the  ground  is  not  a  street" 

In  Saiiott  V.  City  of  LoulsriUe,  128  Ey.  278, 
90  S.  W.  990,  the  court  said: 

"It  is  wen  settled  that  the  mere  nonnser  of 
public  propertjr— that  is,  property  taken  or  ded- 
icated to  pubUc  use — is  not  an  abandonment,  no 
matter  how  long  the  nonuser  may  exist." 

These  cases,  whldi  are  distinctly  in  point, 
are  in  line  with  the  weight  of  authority,  as 
may  be  seen  by  an  examination  of  37  Cyc. 
196;  Dillon  on  Municipal  Corporations,  vol. 
1,  i  667;  Elliott  on  Streets  and  Boads,  fS 
187  and  1176 — and  are  controlling  here. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismias  the  petition. 


CDMBERLAND  R.  CX).  t.  HEMPHIIi!* 

(Court  of  Appeals  of  Kentucky.    AprU  18, 
1916.) 

1.  Cabxizbs  «=3280(1)— Takhto  ttp  Pabseit- 

6ERS — Platforms. 

It  is  the  duty  of  a  carrier  to  provide  for  its 
passengers  a  reasonably  safe  platform  and  ap- 
'proachea  to  its  trains,  and  if  it  fails  in  such 
duty,  and  by  reason,  thereof  a  passenger  is  in- 
jared,  it  is  hable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1065-1088, 1102,  1106,  1109;  Dec. 
Dig.  «=>280(1).] 

2.  Cabrixks  <3=>305(2)  — NBouaKNOi&— Pboxi- 
HATB  Cause. 

To  recover  for  injuries  from  a  /»rrier's 
failure  to  provide  a  reasonably  safe  pl.itform 
and  approaches  to  its  trains  it  must  be  shown 
that  such  failure  was  the  '  proximate  cause  of 
the  injury. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  H  113ft-1139.  1245 ;   Deo,  Dig.  €=> 
305(2).] 
&  CAmtiass  «=»806(2)— Taking  ut^  Passen- 

OBS  —  IRJITBT  — NKOLIOBNOS— PHOXIUATB 

Cause. 

In  an  action  for  damages  for  personal  in- 
jury, 'plaintiff,  whose  evidence  showed  that  the 
"creeling"  of  bis  foot  as  he  was  altout  to 
lioard  defendants  train  was  the  proximate  cause 
of  his  fall  and  consequent  injury,  and  failed  to 
show  that 'the  "creeling"  of  his  femt  was  due  to 


any  negligence  on  the  part  of  the  defendant,  was 
not  entitled  to  recover. 

lEd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ig  1136-1139,  1245;  Dec.  Dig.  «=» 
305(2).] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  John  \V<.  Hemphill  against  the 
Cumberland  BaUroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed  and  remanded  for  a  new  trial. 

Black,  Black  &  Owens,  of  Barbonrvllle, 
for  appellant.  Golden  &  Lay,  of  Barbonr- 
yille,  for  appellee. 

OLAT,  C.  In  this  action  for  damages  for 
personal  injuries,  plaintitT,  John  W.  H«up- 
hlll,  recovered  of  the  defendant,  Cumber- 
land Bailroad  Company,  a  verdict  and  judg- 
ment for  $500.    The  company  appeals. 

The  facts  are  as  follows:  The  company  op- 
erates a  line  of  railroad  extending  from  Ar- 
temus  to  Wheeler,  in  Knox  county,  a  diBtanoe- 
of  about  10  miles.  At  Wheeler,  the  southern 
terminus  of  the  road,  the  Brush  Creek  Coal 
&  Manufacturing  Company  operates  a  coal 
mine.  Its  store  building  is  located  within  a 
few  feet  of  the  railroad  track.  In  front  ot 
the  building  is  a  wooden  platform  6  or  8  feet 
wide  and  running  parallel'  with  the  track  for 
about  35  feet.  Between  the  wooden  platform 
and  the  track  is  a  dirt  and  cinder  All.  No 
depot  building  is  maintained  at  Artemus, 
but  the  passengers  pay  cash  fare  for  their 
traniQmrtatlon.  The  company's  trains  stop 
opposite  the  platform  and  fill.  Plaintiff  was 
employed  in  the  coal  company's  store.  A 
few  days  before  the  accident  he  had  been. 
notlQed  that  the  coal  company  contemplated 
reducing  its  store  force  and  that  be  wouldi 
probably  be  one  of  the  men  who  would  be 
laid  off.  On  the  evening  of  January  24,  1914,. 
plaint! IT  and  his  wife,  who  was  partially 
blind,  left  the  store  building  and  went  across 
the  platform  and  along  the  cinder  fill  for 
the  purpose  of  taking  passage  on  defendant's- 
evening  train.  The  car  steps  were  near  the 
end  of  the  fill  and  platform.  After  certain- 
passengers  had  alighted,  those  intending  to 
board  the  train  walked  up  the  steps  and  al- 
tered the  cars.  Among  those  who  boarded, 
the  train  was  plaintiff's  wife.  After  she, 
with  the  conductor's  help,  had  boarded  the- 
train,  plaintiff  says  that  b^ore  he  started  to 
pull  upon  the  train  he  stepped  around,  and 
in  doing  80  "creeled  his  foot  in  some  way" 
and  fell  down  the  embankment,  a  distance  of 
5  or  6  feet.  He  claims  that  his  hands  and 
arm  were  badly  hurt,  and. that  his  back  was 
wrenched  and  bad  been  hurting  him  ever 
since.  Because  of  the  pain  in  his  taacjlr  he 
had  hardly  been  able  to  rest  either  during 
the  day  or  the  night  since  he  had  gotten, 
hurt.  At  the  time  of  the  accident  he  weigh- 
ed about  200  pounds  and  was  64  years  of 
age.  In  going  from  the  store  to-  Uie  train 
and  at  the  time  of  the  Injury  he  carried  a 
lantern.    The  conductor  also  had  a  lantern. 


^sjFar  other  cu^s  miM  Mune  pa^o  ami  J(BT-NDM9S&  la  all  Key-Numbered  Dtgaata  snd.Indeaas 
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There  was  no  railing  around  the  embank- 
ment, and  no  light  was  maintained  by  the 
company.  After  the  injury  plaintiff  was  pick- 
ed up  and  boarded  the  train.  He  and  hla 
wife  Tislted  his  son-in-law  nntil  Monday 
morning,  when  he  returned  to  the  store, 
where  be  worked  for  the  coal  company  until 
February  1st,  when  he  was  laid  off,  not  be- 
cause of  bis  physical  condition,  bnt  because 
the  company  had  determined  to  reduce  its 
force.  He  never  consulted  any  physician  in 
regard  to  hla  injuries,  although  the  coal  com- 
pany's physician  was  related  to  his  wlfe^  and 
plaintiff  contributed  60  cents  per  month  to- 
wards the  physician's  compensation.  Some 
six  or  seven  years  before  the  accident  plain- 
tiff had  walked  off  his  porch  and  injured  his 
ankle.  It  was  also  shown  that  he  applied  to 
the  railroad  company  for  work  and  wanted 
an  easy  job.  At  the  same  time  he  complain- 
ed of  the  same  physical  disability  that  he 
claims  resulted  from  his  fall.  On  cross-ex- 
amination plaintiff  admitted  that  he  was  ac- 
quainted with  the  physical  conditions  sur- 
rounding the  store  and  railroad  track.  He 
also  stated  that  up  to  the  time  he  turned 
around  and  bis  foot  "creeled"  be  bad  not 
been  injured  In  any  way.  On  redirect  ex- 
amination plaintiff  stated  that  the  only 
thing  he  did  for  bis  injuries  was  to  rub  same 
Unlment  on  bis  back.  He  also  stated  that 
he  talked  to  Dr.  Logan  two  or  three  times 
about  it,  but  that  Dr.  Logan  had  gone  away. 
[1-3]  It  is,  of  course,  the  duty  of  a  car- 
rier to  provide  for  its  passengers  a  reason- 
ably safe  platform  and  approaches  to  its 
trains,  and  if  it  fails  in  this  dnty,  and  by  rea- 
son thereof  a  passenger  is  injured,  it  is 
liable  in  damages.  Louisville,  etc.,  R.  Co.  ▼. 
Payne,  133  Ky.  639,  118  S.  W.  882,  1»  Ann. 
Gas.  284;  Louisville,  etc.,  R,  Co.  v.  Turner, 
187  Ky.  730,  126  8.  W.  872,  136  Am.  St.  R«p. 
317 ;  nUnols  Central  R.  Co.  v.  Cruse,  123  Ky. 
463,  96  S.  W.  821,  29  Ky.  Law  Rep.  914,  8 
L.  R.  A.  (N.  S.)  299,  18  Ann.  Gas.  693,  4  R.  C. 
L.  p.  1226,  S  648.  In  order  to  recover,  how- 
ever, it  must  be  shown  that  such  failure  was 
the  proximate  cause  of  the  injury.  This  is 
not  a  case  where  the  passenger  was  ignorant 
of  the  conditions,  and  walked  off  the  plat- 
form because  It  was  too  narrow,  or  was  un- 
guarded or  unligbted.  The  platform  was 
right  in  front  of  the  store  where  plaintiff  had 
been  working  for  some  time.  He  bad  fre- 
quently used  the  platform  and  was  perfectly 
familiar  with  its  condition.  At  the  time  at 
the  accident  he  himself  carried  a  lantern. 
He  and  his  wife,  who  was  partially  blind, 
walked  along  the  platform  and  had  no  diffi- 
culty In  reaching  the  steps  Of  the  car.  He 
and  the  conductor  assisted  his  wife  in  board- 
ing ttie  train.  He  then  says  that  he  started 
to  pull  upon  the  train,  but  before  he  did  so 
he  stepped  around  and  "creeled"  his  foot  in 
some  way  and  fell.  He  admits  that  up  to 
this  time  he  had  not  been  injured.  He  does 
not  explain  bow  his  foot  happened  to  "creel." 


He  does  not  show  that  the  "creeling"  was 
due  to  any  defect  In  the  platform.  For  augbt 
that  appears  in  the  record,  plaintiff's  fall 
was  due  entirely  to  the  fact  that  his  foot 
"creeled,"  and  no  one  can  say  that  his  In- 
juries were  not  due  to  the  fall,  but  to  the 
fact  that  he  rolled  down  the  embankment 
Neither  the  presence  of  electric  lights  nor  of 
barriers  would  have  prevented  the  fall.  He 
would  simply  have  fallen  against  the  bar- 
riers, instead  of  rolling  down  the  embank- 
ment 

Under  the  circumstances,  it  cannot  be  said 
that  plaintiff's  injuries  were  due  to  the  nar- 
row, or  unguarded  or  unligbted  condition  of 
the  platform.  On  the  contrary,  his  own  evi- 
dence shows  that  the  '^creeling"  of  his  foot, 
which  alone  caused  Mm  to  fall,  was  the 
proximate  cause  of  his  injuries,  and,  having 
failed  to  show  that  the  "creeling"  of  his  foot 
was  due  to  any  negligence  on  the  part  of  the 
company,  we  conclude  that  he  is  not  entitled 
to  recover.  It  follows  that  the  trial  court 
should  have  directed  a  verdict  in  favor  of 
defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


CHESAPEAKE  &  O.  BY.  CO.  t.  HUDSON. 

(Court  of  Appeals  of  Keatodcy.    April  2, 1910.) 

L  Railkoads  «=>278(2)— Injubt  to  Pebsor 
WoBKiMO  OK  Cab— CoNTBiBUTOBY  Nbqu- 

OBNOB. 

An  employ^  of  a  brick  plant,  where  railroad 
cars  were  being  switched,  who,  at  the  order  of 
the  freight  train  conductor,  released  the  brake 
of  a  coal  car  while  the  locomotive  was  pushing 
against  it,  so  that  he  was  thrown  under  the 
car  by  its  lurching  when  the  brake  was  releas- 
ed, without  knowledge  that  the  car  was  being 
pushed  by  the  engine  and  without  knowledge  of 
the  danger  in  which  he  placed  himself  in  at- 
tempting  to  release  the  brake  as  he  did,  was 
not  guilty  of  contributory  negligence. 

[Ed.   Note. — For  other   cases,   see  Railroads. 
Cent  Dig.  |i  895,  886 ;  Dee.  Dig.  <S=>278(2).] 

2.  Railboads  ®=>275(1)  —  Pebson  Wobkino 

ON  Cab— DiscovBBBD  Pebii,. 

Where  a  freieht  train  conductor  saw  that 
the  employ^  of  a  brick  plant,  a  mere  volunteer 
or  trespasser,  was  in  danger  from  attempting  to 
release  the  brake  of  a  coal  car  while  a  locomo- 
tive was  pushing  against  it  it  was  hla  duty  to 
stop  the  engine  from  pushing. 

riid.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  |  878;   Dec  Dig.  «=»275a).l 

8.  Raiisoads  ^=3282(9)  —  Pbbsor  Wobkxrq 
on  Cab— Discovebbd  Pbbil— Qijestion  fob 

JtTBT. 

In  an  action  by  the  employs  of  a  brick 
plant  against  a  railroad  company  for  Injuries 
received  ia  releasing  the  brake  of  a  coal  car 
against  which  the  locomotive  of  the  road's 
freight  train  was  pushing,  whether  plaintitTs 
injuries  were  catised  by  failure  of  the  conductor 
of  the  train  to  exercise  ordinary  care  to  prevent 
them  by  stopping  the  engine  after  diaeoveriug 
plaintiff's  perU  held  for  the  jury. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  |  »18;    Dec.  Dig.  «=»282(»).I 
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Appeal  from  Orcuit  Ck>urt,  Lewis  Ck>unty. 

Action  by  B.  G.  Hudsoa  against  the  Cbesa- 
peake  ft  Ohio  Hallway  Oompany.  From  a 
judgment  for  iflalntiff,  defendant  appeals. 
Judgment  afi^med. 

Worthlngton,  Cochran  &  Browning,  of 
MaysTllle,  for  appellant  A.  E.  Johnson,  of 
Ironton,  Ohio,  Proctor  K.  Malln,  of  Ashland, 
and  Johnson  ft  Jones,  of  Ironton,  Ohio,  for 
appellee. 

SBTTLB,  3.  This  appeal  Is  prosecuted 
from  a  Judgment  of  the  Lewis  circuit  court, 
entered  upon  a  verdict  awarding  the  appellee, 
Benjamin  G.  Hudson,  $9,667  damages  for  the 
loss  of  both  of*his  legs,  caused,  as  alleged,  by 
the  negligence  of  the  servants  of  the  appel- 
lant, Chesapeake  &  Ohio  Ballway  Company, 
In  charge  of  and  operating  an  engine,  tender, 
and  certain  cars  of  one  of  its  trains.  Hud- 
eon  was  thrown  from  one  of  the  cars,  a  wheel 
of  which  passed  over  him  and  so  crushed  and 
mangled  both  of  his  legs  as  to  necessitate  the 
amputation  of  one  of  them  abov^  the  knee 
and  the  other  Just  below  the  knee.  Hudson 
being  an  infant,  the  action  was  instituted  In 
his  name  and  by  John  C.  Queen  as  his  next 
friend. 

The  accident  occurred  at  a  place  In  Lewis 
county  known  as  "Fire  Brick,"  where  the 
Portsmouth  Granite  Fire  Brick  Company 
owns  and  operates  a  fire  brick  manufactory, 
or  plant.  Fire  Brick  Is  situated  a  half  mile 
from  the  main  line  of  appellant's  railway  and 
coimected  therewith  by  a  spur  or  switch 
track.  Three  switches  of  this  spur,  known 
as  the  "coal  track,"  "tipple  track,"  and  "load- 
ing track,"  enter  the  plant  of  the  Portsmouth 
Granite  Fire  Brick  Company.  A  local  freight 
train  which  the  appellant  ran  daily  .from 
llaysviUe  to- Russell  in. this  state,  upon  reach- 
ing Fire  Brick  staticm  on  its  main  line,  woiild 
take  such  care  as  it  had  destined  for  the  Are 
brick  plant  on  the  spur  track  out  to  the 
plant,  and  in  returning  to  Fire  Brick  station 
would  remove  from  the  plant  oars  loaded 
with  hrlck,  consigned  by  ttie  fire  brick  com- 
•  pany  to  its  eustomsrs.  The  moving  and  plac- 
tag  of  cars  on  the  various  switches  at  the  fire 
brick  plant  was  also  done  by  the  engine  at 
tbe  local  freight  on  these  dally  trips  thereto. 
It  appears  that  the  appellee,  Hudson,  follow- 
ing bis  graduation  from  the  Portsmouth, 
Ohio,  high  sdiool  at  18  yeaxsot  age,  entered 
tbe  employment  of  the  Portonouth  Granite 
Fire  Brlek  Company  In  June,  1810,  ajtd  oon- 
tinned  therein  down  to-  the  date  of  the  acci- 
dent, November  11,  lAlO;  and  that  among 
other  things  required  of  him  it  was  his  duty, 
as  an  employe  of  the  brick  «ompany,  ^o  su- 
perintend and  direct'  the  moving  and  placing 
by  app^ant's  engine  of  all  can  on  the  vari- 
ous trades  or  switches  of  that  company.  Ap- 
pellant's loeal  freight  train  was  due  at  Fire 
Btldc  about  1  or  2  o'clock  p.  m.  each  iday, 
Imt  on  the  day  of  theandldcnt  It  was  late  and 
did  not  get  tbere-ontil^iSO  i»  6  o'olocki>.  m.. 


about  three  hours  behind  Its  customary  ttane. 
Upon  Its  arrival,  api>eUee  handed  to  John 
Glenn,  the  conductor,  a  list  showing  the  cars 
that  were  to  be  moved  about  the  plant  and 
taken  therefrom.  At  that  time  the  engine 
had  In  front  of  it  a  car  of  merchandise  for 
the  flre  brick  company  and  an  onpty  box  car, 
the  engine  being  headed  toward  the  plant. 
As  it  proceeded  to  the  point  where  the  car 
of  merctiandise  was  to  be  left,  there  were 
two  switches  to  be  thrown,  one  switch  lead- 
ing to  the  left  side  of  the  drybouse  of  the 
plant,  called  the  "coal  track,"  the  other  to 
the  right  side  of  the  dryhouse,  called  the 
"loading  track,"  and  the  second  switch  divid- 
ing the  loading  track  into  what  is  known  as 
the  "tipple  track"  and  the  "loading  track." 
The  engine  stopped  Just  before  It  got  to  the 
dividing  point  of  the  loading  track.  Stand- 
ing on  the  tipple  track,  and  so  near  the 
switch  point  that'  the  engine  and  cars  would 
not  dear  It  on  going  in  on  the  loading  track, 
was  a  large  steel  gondola  car  loaded  with 
brick,  and  as,  because  of  Its  sltuatl<»,  this 
car  would  not  permit  the  engine  and  other 
cars  to  dear  It  in  going  upon  the  loading 
track,  it  was  necessary  for  tham  to  first  push 
the  brlek  car  on  up  the  tipple  trade  out  of 
the  way.  The  tracks  were  all  upgrade  going 
Into  the  plant 

The  engine  with  the  two  cars  In  front  of 
it  come  against  the  car  loaded  with  brick 
and  tried  to  push  it  up  the  tipple  tracdc,  but 
failed  to  do  so,  because  of  the  brakes  being 
so  tightly  set  upon  it  At  that  time  Hudson 
was  standing  on  the  upper  side  of  the  tipple 
track  on  the  loading  wall  next  to  the  dry- 
house.  When  the  engine  and  cars  pushed 
'against  the  car  loaded  with  brl<^  the 
wheels  of  the  engine  began  to  revolve  rap- 
Idly.  Observing  this,  appellee  Jumped  down 
off  of  the  loading  wall  and  crossed  at  the 
back  of  the  car  loaded  with  brick  to  the  op- 
posite side  of  the"  tipple  track,  where  he  en- 
countered Glenn,  the  conductor,  who  was 
standing  near  the  north  end  of  the  brick  car. 
Upon  this  meeting  tbe  conductor,  ai^tellee 
told  him  the  brakes  were  set  on  the  brick 
car.  Thereupon,  according  to  his  testimony, 
the  conductor  told  him  to  get  up  and  let  off 
the  brakes,  pursuant  to  which  order  he 
climbed  up  the  ladder  of  the  car  and  onto 
tbe  brake  platform,  all  the  while  in  view  of 
the  conductor.  Upon  trying  to  rdease  the 
brake  by  hand,  he  foxmd  that  he  could  not 
do  BO.  He  then  kicked  tbe  "dog"  of  the 
brake  witbont  succeeding  in  rdeaalng  it 
He  next  reached  Into  the  car,  picked  up  a 
dre  brick,  and  with  it  pounded  the  dog  of 
the  brake  loose,  and  when  the  brake  was 
released  the  car  lurched  forward^  which 
caused  appdlee  to  be  thrown  off  to  the  track 
In  front  of  it  resulting  in  the  Injuries  al- 
ready mentioned.  The  sudden  hirch  of  the 
cax,  whioh  moved  it  forward  six  or  eight 
feet  wias  admittedly  caused  by  the  pushing 
against  U  of  the  two'Oora  and  engine  In  the 
rear,  at  th»  time  of'  the  releaae  of  the  brake. 
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It  fartber  apiiean  from  appellee's  testi- 
mony, and  la  uncontradicted  by  any  other 
witness,  that  as  he  climbed  on  tbe  car  and 
attempted  to  release  the  brake  he  could  not 
see  the  engine  or  know  whether  It  was  then 
pushing  against  the  car;  also,  that  the  con- 
ductor was  then  standing  on  the  engineer's 
side  of  the  train,  in  plain  view  of  both  ap- 
pellee and  the  engineer,  and  was  engaged  in 
giving  signals  to  the  engineer  with  reference 
to  the  movements  of  the  engine.  It  is  the 
contention  of  appellee  that  his  injuries  were 
caused  by  the  fact  that  the  engine  of  tbe 
train  was,  by  directian  of  the  conductor,  be- 
ing pushed  against  the  brick  car  while  he 
was  releasing  tbe  brake ;  that  the  oondactor, 
knowing  the  danger  in  whldi  such  pushing 
of  the  brick  car  by  the  engine  placed  appellee 
while  releadng  the  brake,  was  guilty  of  negli- 
gence In  failing  to  signal  the  engineer  to 
stop  the  pushing  against  the  car  by  the  en- 
gine, which  signaling  he  might  have  done  by 
a  simple  movement  of  the  hand  and  thereby 
caused  the  stopping  of  the  pushing  in  a  sec- 
ond's time. 

The  record  shows  no  contrariety  of  evi- 
dence as  to  the  fact  that  the  shoving  of  an 
engine  under  a  full  head  of  steam  against  a 
car  locked  by  its  brake  will  Inevitably  have 
the  effect  to  suddenly  move  and  jerk  It  for- 
ward when  the  brake  is  released.  This  is 
fully  explained  In  the  testimony  of  A..  J.  Han- 
non,  an  experienced  railroad  man,  as  follows: 

"Q.  22.  Now,  if  a  car  is  sitting  upon  a  track, 
one  of  those  battleship  gond  cars  loaded  with 
paving  and  the  brakes  are  set  on  it,  and  the  en- 
gine comes  in  for  the  purpose  of  moving  that 
car,  I  will  get  you  to  say  whether  or  not  it  is 
usual  or  customary  to  attempt  to  move  that 
car  while  the  brakes  are  set?  A.  No,  sir.  Q. 
23.  I  will  get  you  to  say  whether  or  not,  then, 
it  was  customary  for  the  brakeman  to  under- 
take to  release  the  brakes  while  the  engine  is 
pushing  against  a  car?  A.  No,  sir. .  Q.  24. 
What  ia  the  effect  upon  a  car  if  the  brakes  are 
set  upon  a  car  for  the  engine  to  push  against 
it?  A.  Well,  it  hoB  a  tendency  to  tighten  the 
brake  more  on  account  of  the  brake  hangers  and 
beam  and  brake  shoes  being  connected  to  the 
body  of  the  car.  When  an  engine  is  shoving 
against  a  car  and  the  brake  is  set,  just  the  min- 
ute that  brake  is  released  the  car  will  lunge 
forward— plunge  forward  gnickly.  Q.  26.  What 
effect  will  it  have  on  the  brake  wheel?  A.  The 
effect  would  be  you  would  have  revolving  of  the 
brake  wheeL  Q.  26.  Very  auickly— you  mean 
it  would  revolve  very  quickly?  A.  Yes,  sir.  Q. 
ZT.  1  will  get  yon  to  say  whether  or  not  that  is 
a  condition  ordinarily  and  generally  known 
among  railroad  men  who  operate  railroad  trains? 
A.  Yes,  sir.  Q.  28.  Now,  how  is  the  engine 
stopped  if  it  is  pushing  against  a  car?  A.  By 
shutting  off  the  throttle.  Q.  29.  How  is  that 
done?  By  the  engineer?  A,  Just  shovinf;  in  a 
throttle,  worlu  by  a  racket;  it  releases  it  and 
shoves  It  in.  Can  be  done  in  a  second,  and  the 
engineer  is  always  sitting  or  standing  with  his 
hand  on  the  throttle,  unless  he  ia  doing  some- 
thing, and  that  is  the  only  tiling  to  be  done 
when  they  are  switching  cars." 

Other  experienced  railroad  men  In  appel- 
lant's employ,  such  as  Holmes,  OrilBn,  and 
the  conductor,  Glenn,  testified  to  the  same 
effect.  So  It  cannot  be  doubted  that  one  who 
releases  a  brake  of  a  car  when  It  is  being 


pushed  by  the  engine  Is  placed  in  a  situation 
of  extreme  danger,  and  the  more  inexperi- 
enced the  person  the  greater  is  the  perlL  At 
least  six  other  facts  are  clearly  established 
by  the  evldmce:  (1)  That  the  bralce  on  the 
brick  car  had  been  so  tightly  set  the  day  be- 
fore by  two  of  appellant's  servants  with  a 
lever  that  it  could  not  be  released  without 
knocking  the  dog,  as  was  done  by  appellee 
(2)  That  appellee  had  never  before  attempted 
to  release  a  car  brake.  (3)  That  he  was  near 
and  in  view  of  appellant's  conductor,  Glenn, 
from  the  time  he  went  upon  the  car  nntU  he 
was  knocked  from  it  by  its  sudden  movement 
following  the  release  of  the  brake.  (4)  That 
his  inexi)erience  at  such  work  as  he  was  at- 
tempting to  do  was  also  known  to  Glenn,  as 
was  the  imminent  danger  In  which  he  was 
placed  from  the  pushing  of  the  car  by  the  en- 
gine while  he  was  releasing  the  brake.  (5) 
Ttat  Glenn,  as  conductor,  was  superintend- 
ing the  moving  of  the  brick  car  and  In  con- 
trol of  the  engine  and  engineer,  and  could 
see  and  was  bb&i  by  the  latter,  all  the  time 
appellee  was  trying  to  release  the  brake  of 
tbe  brick  car.  (6)  That,  notwithstanding  his 
knowledge  of  appellee's  peril,  he  at  no  time 
gave  the  engineer  a  signal  to  stop  the  push- 
ing of  the  brick  car  with  his  engine,  as  be 
might  have  done  with  a  signal  of  the  hand. 

There  Is  a  contrariety  of  evidence  as  to 
whether  the  conductor,  Glenn,  ordered  appel- 
lee to  go  upon  the  car  and  release  the  brake. 
Appellee  testified  that  Glenn  gave  him  sucb 
order,  and  that  in  obedience  thereto  he  went 
upon  the  car  and  performed  the  work  of  re- 
leasing the  brake.  Glenn  testified  that  he 
ordered  the  release  of  the  brake  but  did  not 
give  the  order  to  appellee,  and  that  It  was 
intended  for  his  brakeman,  without  indicat- 
ing the  name  of  the  brakeman.  While  there 
were  three  brakemen  belonging  to  the  local 
freight  train  then  on  the  ground,  one  of 
them,  Holmes,  was  some  yards  distant  in 
control  of  the  switch.  Lambert,  another,  had 
gone  back  to  the  engine  to  prqwre  and  light 
lanterns  for  use  npon  the  train  as  night  was 
approaching.  The  third  brakeman,  Oriffln, 
was  badi  behind  the  brick  car  making  the 
coupling  of  the  engine  and  other  cars,  to  It, 
or  had  Just  completed  the  coupling.  He  was 
then  out  of  Glenn's  sight,  and,  while  he  heard 
the  latter  give  the  order  to  release  the  brake 
of  the  brick  car,  he  did  not  see  or  know  to 
whom  It  was  addressed,  but  evidently  did  not 
think  it  had  been  g^iven  to  him,  as  he  made 
no  attempt  to  obey  it,  and  prolmldy  could  not 
have  Immediately  done  so. 

[1]  The  question  submitted  to  the  Jury  by 
the  Instructions  of  the  court  was  whether  or 
not  the  conductor  in  charge  of  the  train  dis- 
covered appellee's  peril  In  time  to  have  pre- 
vented his  Injuries  by  the  exercise  of  ordi- 
nary care.  It  Is  c(Kioeded  by  appellan^a 
counsel  that  the  instructions  of  tlie  court 
were  fSultless  if  the  case  Should  have  gone 
to  the  Jury  npon  the  theory  indicated;  bat 
Insists  hj  them  that  there  was  no  svldsnoe 
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upon  wUcb  to.  b&.<ie  the  InstmcUons,  and 
that  the  only  Instmctloa  authorized  waa  one 
peremi)torlly  directing  a  verdict  for  the  ai»- 
pellant;  wUA  It  asked  and  the  ooart  refoaed 
at  the  G<mcluaton  of  the  evidence.  In  other 
words,  it  Is  ap^Uant's  contention  that,  In  nn- 
dertaklng  to  release  the  brake  under  the 
drcumstances  attending  the  act,  appellee  was 
gnllty  ot  contributory  negligence,  but  for 
which  his  injuries  wonld  not  have  been  re- 
ceived. There  would  be  great  ft>rce  in  this 
contention  it  the  evidence  had  shown  that 
appellee  knew  when  he  attempted  to  release 
the  brake  of  the  brick  car  that  it  was  being 
poshed  by  the  engine,  and  had  realized  the 
danger  in  which  he  placed  himself  In  at- 
tempting to  release  the  brake  in  the  manner 
adopted  by  him;  but  we  do  not  think  the 
evidence  shows  contributory  negligence. 

[>,S]  Upon  the  other  liand,  though  It  be 
conceded  that  in  releasing  the  brake  upon 
the  brick  car,  as  was  done  by  him,  appellee 
was  a  mere  volunteer,  as  was  held  by  the 
trial  court,  and  that  there  was  no  emergency 
existing  which  authorized  the  conductor  to 
employ  or  command  outside  assistance  such 
as  was  rendered  by  appellee,  as  there  was 
evidence  conducing  to  prove  that  appellee's 
peril  was  discovered  and  known  to  the  con- 
ductor in  time  to  have  prevented  his  injuries 
by  the  exercise  of  ordinary  care,  there  can 
be  no  question  as  to  the  propriety  of  the  ac- 
tion of  the  trial  court  in  submitting  the 
case  to  the  Jury  upon  this  ground.  In  this 
view  of  the  case,  it  is  immaterial  whether 
appellee  went  upon  the  car  with  or  without 
an  order  from  the  conductor,  or  that  the  lat- 
ter was  vrithout  authority  to  employ  or  com- 
mand him  to  perform  the  duty  required  of 
him.  It  was,  however,  the  duty  of  the  con- 
ductor, upon  seeing  the  danger  to  which  ap- 
pellee was  subjected,  as  the  evidence  shows 
he  did,  to  liave  stopped  the  engine  from  pul- 
ing ;.  and  this,  according  to  the  weight  of  the 
evidence,  he  might  have  done,  by  the  exercise 
of  ordinary  care,  la  time  to  have  prevented 
his  injuries.  So,  if,  as  claimed  by  counsel 
for  appellant,  appellee  in  undertaking  the 
duty  performed  by  him  sustained  no  other 
relationship  to  appellant  than  that  of  a  vol- 
unteer, or  even  a  mere  trespasser,  the  con- 
ductor nevertlieless,  upon  discovering  his 
peril,  owed  to  him  the  duty  of  exercising 
ordinary  care  to  prevent  his  injuries;  and 
If  his  failure  to  exercise  such  care  caused 
the  injuries  sustained  by  appellee,  as  much 
of  the  evidence  conduced  to  prove,  there 
could  have  been  no  error  on  the  part  of  the 
trial  court  in  submitting  the  case  to  the  jury. 
The  doctrine  referred  to  is  recognized  in  the 
cases  of  Clarke  v.  L.  &  N.  K.  Co.,  Ill  S.  W. 
344,  83  Ky.  Law  Rep.  797 ;  O.,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Finnell's  Adm'r,  108  Ky.  135,  55 
S.  W.  «02,  22  Ky.  Law  Hep.  86,  57  L.  R,  A. 
266;  Hataeld  v.  Adams,  123  Ky.  428,  96  S. 
W.  683,  29  Ky.  Law  Rep.  880;  U  &  N.  B,  Co. 


V.  Pendleton's  Adm'r,  126  Ky.  605,  104  S.  W. 
382,  31  Ky.  Law  Bep,  102S;  Sou- -By.  Co.  v. 
Pope's  Adm'r,  133  Ky.  835,  119  S.  W.  237,  19 
Ann.  Cas.  876;  Derrlcksota's  Adm'r  v.  Swann- 
Day  Lbr.  Co.,  115  S.  W.  191— dted  and  reJled 
on  by  counsel  for  appellant. 

In  Clarke  v.  L.  &  N.  B.  Ca,  supra,  upon 
which  appellant's  counsel  most  strongly  re- 
lies, it  was  held  that  Clarke  was  not  entitled 
to  recover  because  he  was  a  mere  volunteer 
in  assuming  the  service  in  performing  which 
he  was  injured,  and  there  was  no  negligence 
shown  on  the  part  of  the  conductor  or  train 
crew.    It  is  nevertheless  said  In  the  opinion: 

"Considering  the  matter  from  this  standpoint, 
and  treating  Clarke  as  a  volunteer,  the  only 
duty  that  tite  company  owed  under  the  facts 
in  this  case  was  to  exercise  ordinary  care  to 
prevent  injury  to  him.  With  the  knowledge  of 
the  engineer  and  by  the  direction  ot  the  conduc- 
tor, Clarke  was  engaged  in  an  effort  to  couple 
the  engine  to  the  cars,  and,  while  in  the  per- 
formance of  this  act,  the  engineer  was  obhged 
to  exercise  ordinary  care  to  prevent  injanng 
him.  So  that  the  point  upon  which  this  case 
must  turn  is  whether  or  not  the  engineer  exer- 
cised this  degree  of  care.  If  he  did,  the  com- 
pany was  not  liable,  and  the  raUng  of  the  trial 
court  was  proper.  On  the  other  hand,  if  he  did 
not,  the  case  should  have  gone  to  the  jury." 

In  the  instant  case,  the  conductor  was 
present  and  controlling  the  operation  of  the 
train,  all  the  time  in  a  position  from  which 
he  could  see  and  understand  what  appellee 
was  doing  and  at  the  same  time  realize  his 
danger,  and,  even  if  appellee  rendered  the 
service  performed  by  him  without  any  order 
or  direction  from  the  conductor,  the  latter 
saw  him  go  upon  the  car  and  release  the 
brake,  yet  made  no  attempt  to  prevent  him 
from  doing  either  of  these  acts.  The  con- 
ductor at  the  same  time  was  where  he  could 
see  the  engineer  and  be  seen  by  him,  but 
notwithstanding  the  danger  to  which  he  saw 
the  appellee,  an  inexperienced  boy  of  18 
years  of  age,  subject  himself,  and  the  knowl- 
edge he  must  have  had  that  appeUee  could 
not,  from  the  car,  see  that  the  engine  was 
pushing  It,  he  took  no  step  to  signal  the  en- 
gineer to  stop  the  pushing  of  the  engine 
against  the  car,  although  he  might  have  done 
so  by  waiving  his  hand  to  the  engineer  to 
stop.  Upon  tills  state  of  facta,  it  was 
peculiarly  the  province  of  the  jury  to  de- 
termine whether  the  injuries  sustained  by  ap- 
pellee were  caused  by  the  failure  of  the  con- 
ductor to  exercise  ordinary  care  to  prevent 
them  after  discovering  his  peril.  Hendrick- 
son  V.  L.  A  N.  R.  Co.,  137  Ky.  562,  126  S.  W. 
117,  30  L.  R.  A.  (N.  S.)  811;  Davis'  Adm'r  v. 
Ohio  Valley  Banking  &  Trust  Co.,  127  Ky. 
800,  106  8.  W.  843,  32  Ky.  Law  Rep.  627,  15 
L.  R.  A.  (N.  S.)  402 ;  Newport  News,  etc.,  R. 
Co.  ▼.  Carroll,  81  S.  W.  132,  17  Ky.  Law  Rep. 
874 ;  L  C.  R.  Co.  v.  Timmons,  100  S.  W.  337, 
30  Ky.  Law  Rep.  1155;  L.  &  N.  R.  Co.  v. 
Willis,  83  Ky.  57.  4  Am.  St  Rep.  124. 

Judgment  affirmed. 
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GRIFFIN  T.  CHESAPBAKB  ft  O,  RT.  00. 
(Court  of  Appeala  of  Keatoeky.   April  18, 1916.) 

1.  RAIZ.BOAD8  <3=>S5S(6)  —  Injtjbies  to  Rbb- 
BONs  Neab  Tkack— Invitation. 

One  who  is  takioe  a  sled  load  of  trees  to  a 
railway  station  to  be  shipped,  but  because  of  the 
obstruction  of  the  crossing  leading  to  the  station 
by  a  freight  train,  took  down  a  fence  and  drove 
to  a  point  on  a  highway  or  on  the  company's 
right  of  way  across  the  tracks  from  the  station, 
was  not  there  at  the  invitation  of  the  company 
so  as  to  impose  any  duty  on  the  company  to 
look  out  for  his  safety. 

[Ed.   Note. — For  other   cases,   see   Railroads, 
Cent  Dig,  fj  1225,  1226;   Dec.  Dig.  «=5355(5).] 

2.  Railroads  €=>359(1)— Injitbies  to  Pebsoit 
Near  Track — Duty  of  Railroads. 

A  railroad  company  is  not  required  to  keep 
a  watch  for  persons  on  a  highway  adjoining  the 
track  or  oa  the  edge  of  ita  right  of  way  without 
invitation  so  as  to  avoid  frightening  their  teams, 
but  is  only  required  to  use  due  care  to  avoid 
frightening  the  teams  after  actually  discovering 
the  danger,  and  one  whose  team  was  frightened 
by  a  railroad  engine  while  be  was  in  such  a  place 
must  show  that  the  enginemen  had  actual  notice 
of  his  peril,  and  thereafter  failed  to  use  ordi- 
nary care  to  prevent  the  engine  making  unneces- 
sary noise. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  g  1238;  Dec.  Dig.  «=»359(1).] 

3.  Railroads  €=>398(3)— Injuriks  to  Psbsohs 
NsAR  Track  —  Evidenok  —  Discovert  or 
Peril, 

Where  plaintiff's  team,  while  standing 
where  the  railroad  company  was  not  required  to 
keep  a  watch  for  a  team  and  about  20  feet  from 
the  track  on  an  embankment  6  or  8  feet  high, 
was  frightened  by  an  engine  backing  toward  it 
testimony  by  plaintiff  that  the  engiuemen  were 
looking  in  the  direction  of  the  team,  and  that  be 
hollowed  to  them,  does  not  justify  an  inference 
that  the  enginemen  saw  the  team  or  heard  the 
shout,  since  it  is  more  probable  that  they  were 
looking  along  the  track. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  {  1358;  Dec.  Dig.  ®=»3a8(3).] 

4.  Railroads  «=»398(3)— Injury  to  Persons 
Near  Track — Evidence — Negligence. 

Where  plaintiff's  evidence  also  showed  that 
as  soon  as  he  hollowed  to  tlie  enginemen  his  team 
ran  away,  there  could  not  liave  been  a  finding 
of  negligence  in  failing  to  use  due  care  to  avoid 
frightening  the  horse,  even  if  they  had  seen  their 
fright  at  that  time. 

[Ed.   Note.— For   other  cases,   see   Railroads. 
Cent  Dig.  I  1369;    Dec.  Dig.  iS=>398(3).] 

5.  Railroads  «=3898(1)— Injitbies  to  Persons 
Near  Tback— Evidence— Nxoligence. 

In  an  action  for  injuries  resulting  from  a 
runaway  team  frightened  by  a  railroad  engine, 
while  standing  where  the  company  was  not  re- 
quired to  keep  a  lookout  for  them,  evidence  held 
not  to  show  that  the  engine  was  making  any 
unnecessary  noise. 

[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent  Dig.  §§  1356,  1363 ;  Dec.  Dig.  <S=398{1)  J 

6.  Railroads  €=»389(.3)  —  Injuries  to  Per- 
sons Near  Track— Proximate  Cause— Ob- 
struction of  Obossi.no. 

The  blocking  of  a  hiehwoy  crossing  by  a 
railroad  train  contrary  to  Ky.  St.  g  768,  is  not 
the  proximate  cause  of  the  frightening  of  plain- 
tiff's team  by  the  engine,  where  in  order  to  un- 
load goods  for  sbipment  on  the  other  side  of  the 
track,  plaintiff  took  down  a  fence  and  drove 
along  the  right  of  way,  instead  of  using  another , 


crossing  as  he  could  have  don^  without  great 
Incenvemenee. 

TM.  Note.— For  other  cases,  sp«  Raiiroada. 
C«nt  Dig.  1 1321 ;   Dec.  Dig.  «=aSS8(a).] 

7.  Railboaim  ^3>2S3— OBBTSDonoir  ow  Cboss- 
ING— Liability— Pboximate  Cause. 

The  blocking  of  a  highway  crossing  by  a 
railroad  train  contrary  to  Ky.  St  t  768,  renders 
the  company  liable  only  for  such  datnages  as  are 
the  proximate  result  of  tile  violation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  732,  733 ;   Dec  Dig.  «=»2S3.1 

Appeal  from  Circuit  Court,  Lewis  County. 

Action  by  James  B.  Griffin  against  the 
Cbesapeake  &  Ohio  Rail'^ray  Company.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  appeals.    Affirmed. 

Allen  D.  Cole,  of  MaysvlUe,  for  appellant. 
Wortblngton,  Cocbran  ft  Browning,  of  Mays- 
Tllle,  for  appellee. 

CLARKE,  J.  In  December,  1910,  appel- 
lant was  taking  some  packages  of  evergreens 
on  a  sled,  drawn  by  a  horse  and  a  mule,  to 
the  depot  of  appellee  at  Garrison,  Ky.,  for 
sbipment  to  Washington,  D.  C.  To  reach 
the  depot  be  bad  to  cross  the  railroad  track, 
but  when  be  got  to  the  crossing,  it  was  ob- 
structed by  a  freight  train.  Upon  being  In- 
formed that  the  crossing  would  be  obstructed 
for  some  time,  probably  half  an  hour,  be  let 
down  some  fences  and  drove  through  the 
fields  along  the  side  of  the  railroad  track 
to  a  point  opposite  the  depot  where  he  stop- 
ped and  began  unloading  the  sled  with  the 
intention  of  carrying  the  packages,  which 
were  light,  across  tlie  track  to  the  depot 

The  engine  of  a  freight  train  was  almost 
directly  between  him  and  the  depot  and 
about  20  feet  from  the  team  where  It  was 
stopped,  and  the  groimd  where  the  team  was 
standing  was  some  6  or  8  feet  higher  than 
the  railroad  track. 

Soon  after  the  team  was  stopped  at  this 
place,  the  engine  was  cut  loose  from  the 
freight  train  and  started  up  the  track  to 
switch  some  cars.  When  the  engine  started 
up,  the  team  became  frightened,  and  it  re- 
quired both  the  appellant  and  Mr.  Garrison, 
who  was  helping  him  unload  the  sled,  to  hold 
and  quiet  the  animals.  After  the  engine 
bad  gone  away,  Mr.  Garrison  began  again 
to  unload  the  sled  while  appellant  held  the 
lines  to  control  the  team. 

In  a  short  time,  and  about  the  time  the 
packages  had  been  removed  from  the  sled, 
the  engine  came  backing  down  the  track 
to  couple  to  the  train,  when  appellant'' 
horses  again  became  frightened,  and  ran 
away,  upset  the  sled,  and  injured  appellant. 

To  recover  for  his  Injuries  he  brought  this 
suit,  alleging  that  his  injuries  were  caused 
by  the  gross  negligence  of  appellee's  servants 
in  permitting  the  crossing  to  remain  Mocked 
an  unreasonable  length  of  time,  and  by  said 
servant's  carelessly  and  negligently  censing 
and  permitting  the  engine  of  said  train  to 
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emit  violent  and  unnsaal  noises,  aad  tq  mam 
in  sncli  a  manner  as  to  frighten  his  horses 
and  cause  tbem  to  become  uaaianageabl& 

Appellant  and  Mr.  GarrlBoa.  tiestlfled  that 
there  were  two  ntea  In  the  engine,  presum- 
ably the  en^eer  and  the  fireman,  one  of 
whom  had  his  face  turned  in  their  direction 
and  could  have  seen  that  appellant's  horses 
were  frightened  by  the  starting  of  the  en- 
gine, and  that  the  engine  when  it  started 
puffed,  "popped  off"  steam  and  made  a  noise 
caused  by  the  stopcocks  being  open ;  that  en- 
gines do  not  ordinarily  have  the  stopcocks 
open;  that  as  the  engine  came  back  from 
the  switch  track  and  when  it  was  about  90 
feet  distant  from  the  team,  the  team  beigan 
to  scare  again,  appellant  threw  vv  hla  bands 
and  hollowed  to  the  man  in  charge  of  the 
engine  to  stop  until  he  could  get  oat  with 
his  team ;  that  the  engine  did  not  stop,  but 
continued  to  come  back,  making  consider- 
able noise  as  though  the  st<v>cocks  were 
open  and  blowing  off  steam. 

AppeUant  testifies  that  as  the  engine  came 
back  be  saw  one  of  the  enginemen  looking 
in  his  direction,  which  was  the  direction  in 
which  the  engine  was  moving,  ajid  that  he 
could  have  seen  that  the  animals  bad  be- 
come fri^tened  at  the  engine's  approach. 

At  the  close  of  appellant's  proof,  the  jury 
was  directed  to  return  a  verdict  in  favor  of 
appellee,  and  appellant's  petition  was  dis- 
missed. 

[1]  Appellant  contends  that  tbe  place 
where  he  stopped  the  team  was  on  appellee's 
right  of  way,  while  appellee  claims  that  it 
was  on  a  public  street,  as  stated  by  appel- 
lant'£i  witness  Garrison,  and  we  think  the 
testimony  sustains  the  latter  contention. 
This  Is  not,  however,  in  our  Judgment,  ma- 
terial, since  it  is  conclusively  shown  ttkat 
the  place  was  not  one  to  which  shippers  were 
invited  or  accustomed  to  be,  nor  where  train- 
men were  bound  to  anticipate  the  presence 
of  teams  or  in  reference  to  which  any  duty 
of  lookout  was  imposed.  In  order  to  reach 
thl£  place  appellant  had  to  let  down  fences 
and  drive  through  fields.  It  was  not  on  the 
same  aide  of  the  tradis  as  the  depot,  and  it 
was  up  on  an  embankment  where  there  was 
no  reason  why  any  employ,^  of  the  company 
need  ever  look. 

Appellant  seeks  to  apply  die  doctrine  ap- 
plicable to  persons  upon  (he  grounds  of  a 
railroad  company  by  Invitation  to  transact 
business,  but  tbe  facts  of  his  case  do  not 
Justify  it  ISven  if  be  was  at  tbe  time  upon 
the  edge  of  appellee's  right  of  way,  Ite  was 
a  trespasser. 

He  certainly  was  not  invited  to  that  place 
by  the  company,  and  the  cases  of  HI.  Cent. 
R.  Co,  V.  Beauchamp,  7T  S.  W.  1096,  25  Ky. 
Law  Bep.  1429,  and  a,  N.  O.  &  T.  P.  R.  Co. 
V.  Bodes,  102  S.  W.  321,  31  Ky.  Law  Reqp.  4S0, 
dted  by  his  counsel,  are  not  applicable  to  the 
case  at  bar.  WliUe  the  railroad  company  in- 
vitee the  public  to  come  to  its  depot  for  the 


transaction  of  bustnesa^  that  invitation  and 
its  resulting  duties  only  extead  -to  the  places 
used  for  the  transaction  of  such  business  and 
does  not  extend  to  other  places  upon  the  com- 
pany's premises,  unless  by  special  direction. 
[2]  Havlag  reached  the  conclusion  that  ap- 
pellant was  not  up<Mi  tbe  premises  of  appel- 
lee by  invitatioD,  but  was  either  a  trespasser, 
if  upon  the  premises  at  all,  or  more  prob- 
ably np<m  a  public  street  or  premises  ad- 
jacent to  the  company's  right  of  way,  it  re- 
sults that  the  duty  owed  to  him  by  tbe  train- 
taeia  oonKlsted  in  simply  doing  whatever  they 
reasonably  eould  to  avoid  further  frighten- 
ing the. team  after  discovering,  if  they  did 
so,  that  it  was  frightened  and  the  appellant 
in  peril.  In  Cox  v.  111.  Cent  R.  Co.,  142  Ky. 
478,  134  S.  W.  911,  82  L.  R.  A.  (N.  S.)  831, 
where  the  tacts  are  not  different  in  principle 
from  those  in  tbe  Instant  case,  this  court 
said: 

"TTje  peiwnts  in  charge  ni  an  engine  are  not 
required  to  keep  a  lookout  on  premises  or  roads 
adjacent  to  the  track  for  the  purixise  of  discov- 
ermg  whether  or  not  horses  are  being  frifrhtened 
by  the  train  or  engine,  and  are  <»ily  under  a 
duty  •  •  •  to  prevent  frightening  a  horse 
after  they  have  discovered  his  fright." 

And  the  case  of  L.  &  N.  R.  Ga  v.  Street's 
Adm'r,  139  Ky.  186,  129  S.  W.  670.  IXd  Jm. 
St.  Rep.  471,  this  court  said: 

"It  is  not  customary,  nor  is  it  reasonable,  to 
require  the  train  operatives  to  keep  a  lookout 
upon  the  adjacent  highway  to  see  if  a  horse 
thereon  is  frightened,  or  likely  to  be,  and  there- 
upon to  stop  his  train.  Nor  is  the  law  that  they 
must  do  «o.  No  case  to  which  we  have  been  cited 
so  holds.  Tike  utmost  requirement  is  the  tiaia- 
men  must  operate  his  own  vehicle  without  un- 
usual or  unnecessary  noise,  and,  perhaps.  If  he 
actually  becomes  aware  of  the  fright  of  the 
horse,  to  be  even  more  cautious  in  the  making 
of  noises  in  operating  his  train.  But  if  he 
were  also  required  to  use  care  to  discover  hors- 
es and  their  state  of  trepidation  out  on  the  high- 
way some  rods  away  from  his  track,  it  would  so 
distract  his  attention  from  his  necessary  duties 
as  probably  to  imperil  more  lives  and  property, 
including  his  own  life,  and  more  than  offset  any 
advantage  to  the  public  by  requiring  him  to  keep 
such  lookout.  It  is  for  that  reason,  and  not  from 
indifference  toward  tlie  driver  of  tbe  horse,  that 
the  law  has  never  exacted  such  a  degree  of  care 
from  the  trainmen." 

To  tbe  same  effect  are  tbe  following  cases: 
Ia  &  N.  R.  Ca  V.  Smith,  107  Ky.  178,  53  8. 
W.  269,  21  Ky.  Law  Rep.  857;  C,  N.  O.  A 
T.  P.  R.  Co.  V.  Ba^y,  29  S.  W.  320,  16  Ky. 
Law  Rep.  633;  U  &  M.  R.  Go.  v.  Bowen, 
39  S.  W.  81,  18  Ky.  Law  Rep.  1009;  Oon- 
way  V.  L.  &  N.  R.  Co.,  136  Ky.  229,  110  S. 
W.  206,  122  S.  W.  136;  a  &  O.  R.  Co.  v. 
Barbour's  Adm'r,  93  S.  W.  24,  29  Ky.  Law 
Rep.  339. 

It  is  necessary  therefore  for  appellant  to 
prove  in  order  to  make  out  his  case:  (1) 
Tliat  bis  perilous  condition  was  discovered 
by  the  trainmen;  (2)  that  thereafter  tbey 
failed  to  use  ordinary  care  to  prevent  the 
engine  from  making  unnecessary  noises. 

[3]  Upon  the  first  question  we  do  not  think 
the  evidence  was  sufflcleut  to  carry  the  case 
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to  the  Jury.  It  consists  of  tiie  statement 
that  one  of  the  trainmen,  at  some  time  after 
appellant  drove  up  to  the  place  and  before 
the  engine  went  up  the  track  to  do  the 
switching,  was  looking  in  the  directicm  of 
the  team,  bat  the  witness  did  not  say  wheth- 
er or  not  this  was  while  the  team  was  show- 
ing fright;  and,  even  if  the  trainmen  had 
then  seen  the  team  was  frightened,  the  ac- 
cldMit  did  not  occnr  then,  and  that  fact 
Would  not  have  put  him  on  his  guard  when 
returning  to  that  place  some  5  or  10  minutes 
afterwards,  after  having  been  some  000  or 
800  feet  up  the  track  swltddng  some  cars; 
so  we  may  dismiss  the  evidence  with  refer- 
ence to  what  happened  before  the  engine 
left  to  do  the  switching. 

When  the  engine  returned  to  again  conple 
onto  the  freight  train,  and  was  backing 
toward  appellant,  the  evidence  of  appellant 
and  Mr.  Garrison  is  that  the  men  in  the 
engine  were  looking  in  the  direction  of  appel- 
lant, which  was  the  direction  in  wMch  the 
engine  was  moving;  but  it  does  not  seem  to 
us  that  that  fact  would  warrant  an  inference 
that  they  saw  appellant  20  feet  away  from 
the  track  and  upon  an  embankment  some  6 
or  8  feet  high,  but  rather  the  inference  that 
they  were  watching  the  track  and  the  train 
so  as  to  make  the  coupling  with  safety,  es- 
pecially as  it  was  about  dusk.  Under  the 
circumstances  here  a  very  different  condition 
exists  from  a  case  such  as  Willis'  Adm'r 
V.  L.  ft  N.  R.  Co.,  164  Ky.  131,  175  S.  W. 
18,  cited  by  appellant,  where  it  was  held 
that  evidence  that  the  engineer  was  looking 
in  the  direction  of  one  upon  the  track  in 
a  perilous  condition  was  sufficient  to  take 
the  case  to  the  jury.  The  fact  that  an  en- 
gineer was  looking  in  the  direction  of  one  in 
a  perilous  position  upon  the  track  in  front 
of  him  might  very  reasonably  raise  the  pre- 
sumpticm  ttiat  the  ^igineer  saw  the  person 
so  situated*  Such,  however,  is  not  the  rule 
with  reference  to  persona  and  objects  not 
open  the  track.  Nor  does  the  fact  that  ap- 
pellant, located  where  he  was,  hollowed  to 
the  engineer  to  stop  the  engine  when  it  was 
90  or  100  feet  from  him  supply  an  inference 
that  the  engineer  heard  him  and  thereby  re- 
ceived information  of  his  peril.  McKnlght 
V.  I*  ft  N.  H.  Co.,  168  Ky.  86,  181  S.  W.  »47. 

[4]  However,  if  we  admit  for  the  sake  of 
argument  that  there  was  some  evidence 
tending  to  prove  that  the  servants  in  charge 
of  the  engine  discovered  appellant's  peril, 
there  is  no  evidence  that  there  was  anything 
they  could  have  done  thereafter  to  have  pre- 
vented the  accident  to  appellant 

Appellant's  testimony  is  that  immediately 
after  he  threw  up  his  hands  and  hollowed, 
and  before  he  even  had  time  to  get  off  of 
the  aied,  the  team  ran  away  and  the  acci- 
dent occnrred.    The  conclusion  is  unavoidable 


that  0\e  accident  woald  have  occurred  any- 
how, even  if  the  train  had  been  stopped  as 
quickly  as  poesiUe,  and  everything  done 
that  could  have  been  dene  to  suppress  noises 
incident  to  the  operation  of  an  engine. 

[S]  Moreover,  it  is  not  shown  that  the  ea- 
gine  was  making  any  unreasonable  or  nn- 
necessary  noises,  or  any  noise  other  than 
such  as  are  incident  and  necessary  to  its 
operation,  unless  it  can  be  said  having  tlie 
stopcocks  open,  as  it  is  stated  they  were, 
caused  some  nnreas<»able  or  unnecessary 
niolee,  which  does  not  appear  from  the  evi- 
dence. If  the  engine  was  "popping  off" 
steam  as  alleged  by  the  witness,  it  was  be- 
cause of  the  fact  that  there  was  an  excess 
of  steam  in  the  boiler,  and  stopping  the  en- 
gine would  not  have  prevented  that  noise 
continuing. 

It  results  that  appelant  fidled  to  Show 
any  negligence  upon  the  part  of  appellee's 
agents  in  the  c^)enitlon  of  the  engine  that 
caused  the  accident. 

[I]  2.  Appellant  also  contends  that  the 
blocking  of  the  crossing  for  an  unreasonable 
length  of  time  was  the  proximate  cause  of 
the  accident,  but  he  is  not  supported  in  this 
contention  by  the  authoritle&  In  the  first 
&a.«x,  it  was  not  necessary,  even  if  the  cross- 
ing was  unreasonably  blocked,  for  appellant 
to  have  stopped  his  team  where  he  did,  as 
the  evidence  shows  he  oonld  have  reached 
the  depot  by  going  to  another  crossing  with 
but  little  inconvenience. 

[7]  And  whilje  one  injured  by  the  violation 
of  a  statute,  and  it  is  in  Violation  of  sectloD 
768  of  our  statutes  to  block  a  crossing  con- 
tinuously for  more  than  5  minutes,  may  re- 
cover from  the  offender,  it  is  only  for  sucfh 
damages  as  are  the  direct  and  proximate  re- 
sult of  the  violation  of  the  statuta  Im.  ft 
N.  R.  Co.  V.  Cooper,  164  Ky.  489,  175  S.  W. 
1084,  Ia.  R.  A.  1916D,  886. 

But  the  blocking  of  the  crossing  was  not 
the  direct  or  proximate  cause  of  the  acddent 
here.  The  proximate  cause  was  the  move- 
ment of  the  train  that  ought  to  have  been 
anticipated  by  appellant  when  he  BtappefA 
his  team  where  he  did,  and  the  blocking  the 
crossing  was  at  most  simply  a  prior  or  re- 
mote cause  that,  did  no  more  than  famish 
the  condition  which  made  the  accident  pos- 
sible. Better's  Adm'r  v.  City  of  Maysvllle, 
114  Ky.  60,  69  8.  W.  1074,  24  Ky.  Law  Rep. 
828;  Burton  v.  Cumberland  Tel^hone  ft 
Telegraph  Co.,  118  S.  W.  287;  U  &  N.  E. 
Co.  V.  Kelffer,  132  Ky.  419,  113  S.  W.  433; 
liOgan  V.  C,  N.  O.  ft  T.  P.  R.  Co.,  139  Ky. 
202,  129  S.  \M.  575;  Georgetown  Tel^hone 
Go.  V.  McCuUougb's  Adm'r,  118  Ky.  182,  80 
S.  W.  782,  26  Ky.  Law  Rep.  72,  Ul  Am.  St 
R«.  294;   29Cyc  496. 

Wherefore  the  judgment  sustaining  a  mo- 
tion for  a  peraiq>tory  instruction  is  affirmed. 
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PERES  et  aL  T.  MeCRACKEN. 

(Oonrt  of  Appeals  of  Kentucky.    April  21, 
1916.) 

1.  States  «=3l2(2)— Kbntuckt  Boundarub 
—Cession  Act. 

Aa  Virgiiila,  when  she  ceded  to  the  United 
States  the  Northwest  Territory,  retained  title 
to  the  bed  of  the  Ohio  river  to  the  low-water 
mark,  on  its  north  side,  title  to  such  land,  pass- 
ed to  Kentucky  when  it  became  a  state,  and  is 
not  affected  by  the  action  of  the  forces  of  na- 
ture which  might  chance  the  course  of  the  Ohio 
river. 

[Ed.  Note.— For  other  coses,  see  States,  Cent 
Dig.  I  8;    Dec.  Dig.  «=»12(2i.] 

2.  STATBB     «S5»12(2)— BoUNDABUS— I8LAND9— 
EVIDENCB— SUFFICIBNCT. 

In  an  action  where  plaintiff  claimed  title  to 
an  island  and  sand  bar  in  the  Ohio  river  by 
virtue  of  a  patent  from  the  state  of  Kentucky, 
evidence  heUl  to  warrant  a  finding  that  the 
island  was  on  the  south  side  of  the  north  low- 
water  mark,  and  hence  was  within  the  borders 
of  Kentucky. 

(Ed.  Note.— For  other  cases,  see  States,  CSent 
Dig.  S  8;    Dec  Dig.  <8s»12(2).] 

3.  Natioabi,x  Watkbs  «=:>44(3)— Accbetions 
—Effect. 

Where  a  sand  bar  was  fonied  by  accre- 
tions to  plaintiff's  island,  plaintiff  was  entitled 
to  the  bar,  bm  against  the  opposite  riparian 
owner. 

WEid.   Kote. — For  other  cases,   see  Navigable 
aters.  Cent  Dig.  M  270,  277 ;   Dec.  Dig.  €==> 
44(3).] 

4.  Affxal  and  Ebbob  «s»1068(4)— Rbtibw— 
Habmx£bs  Ebbob. 

The  erroneous  giving  of  an  instruction  al- 
lowing punitive  damages  is  not  prejudicial  er- 
ror, where  the  record  clearly  Aows  no  such 
damages  were  allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4228;  Dec.  Dig.  <8=> 
1068(4);  Trial,  Cent  Dig.  S§  475,  525.  553, 
S6S.] 

Appeal  from  Circuit  Ck>urt,  Ballard  County. 

Action  by  Q.  A.  McCracken  against  Jli.  O. 
Perks  and  another.  From  a  Judgment  for 
plaintlfT,  defendants  appeal.    Affirmed. 

J.  B.  Wlckliffe,  of  Wlckllffe,  for  appellants. 
Gus  Thomas,  of  Frankfort,  and  W.  T.  White 
and  J.  Corbett,  botb  of  WlckllfTe,  for  appel- 
lee. 

CLAT,  C.  Alleging  that  he  was  the  owner 
of  a  towhead  or  island  sand  bar  In  the  Ohio 
river  near  Mound  City,  IlL,  and  that  the  de- 
fendants, L.  C.  Perks  and  Thomas  Higglns, 
had  unlawfully  entered  thereon  and  dug  and 
carried  away  large  quantities  of  sand  and 
gravel,  plalntlfiT,  Q.  A.  McCracken,  brought 
this  suit  to  recover  damages  In  the  sum  of 
$3,(X)0.  The  defendants  denied  plaintiff's  ti- 
tle, and  pleaded  title  in  one  Henry  Reed,  the 
owner  of  the  Illinois  shore,  and  alleged  that 
they  had  purchased  from  him  the  right  to 
dig  and  remove  the  sand  and  gravel  in  ques- 
tion. The  trial  before  a  Jury  resulted  in  a 
verdict  and  judgment  In  plaintiff's  favor  for 
1800.    The  defendants  appeal. 

[1,  f]  It  appears  that  in  the  year  1854  the 
state  of  Kentucky  issued  to  Gen.  Rawllngs  a 


patent  to  the  Island  In  question,  and  that 
the  legal  title  thereto  Is  now  in  plaintiff. 
The  case  turns  on  whether  or  not  the  Island 
is  Kentucky  territory  or  is  a  part  of  the 
state  of  Illinois.  When  Virginia  ceded  to  the 
United  States  the  Northwest  Territory  In  the 
year  1784,  she  retained  title  to  the. bed  of 
the  Ohio  river  to  the  low-water  mai^  on  Its 
north  or  northwest  side.  When  Kentucky 
became  a  state  on  June  1, 1792,  she  succeeded 
to  the  rights  of  Virginia.  Her  Jurisdiction 
continues  Just  as  It  existed  at  the  time  of  her 
admission  to  the  Unl<ai,  and  Is  not  affected 
by  the  action  of  the  forces  of  nature  upon  the 
course  of  the  river.  State  of  Indiana  v.  Stato 
of  Kentucky,  136  U.  S.  479,  10  Sup.  Ct  1061, 
34  Ia  Ed.  829 ;  Church  v.  Chambers,  S  Dana, 
279 ;  McFarland  t.  McKnight,  6  B.  Mon.  600 ; 
Fleming  v.  Kenney,  4  J.  J.  Marsh.  165.  The 
question  Is,  where  was  the  low-water  mark 
at  the  time  Kentucky  became  a  state,  and 
does  the  island  In  question  lie  between  the 
low-water  mark  as  It  then  existed  and  the 
Kentucky  shore?  If  so,  it  is  a  part  of  Ken- 
tucky. While  defendants  Introduced  some 
evidence  to  the  effect  that  the  Island  in  ques- 
tion had  been  connected  with  the  mainland 
on  the  Illinois  side  for  a  great  many  years, 
the  decided  weight  of  the  evidence  Is  to  the 
effect  that  the  sand  bar  from  which  the 
gravel  and  sand  were  removed  Is  an  accre- 
tion to  the  towhead  originally  patented,  and 
that  many  years  ago  the  channel  separating 
the  island  from  the  main  Illinois  shore  was 
very  much  broader  and  deeper  than  It  now 
is,  and  was  navigable  at  all  seasons  of  the 
year;  and,  although  the  channel  has  since 
then  been  filled  up  and  at  times  Is  almost 
dry,  yet,  during  a  large  portion  of  the  year. 
It  Is  navigable,  even  at  the  present  time,  by 
very  large  boats.  Of  course,  the  evidence 
does  not  carry  us  back  to  the  time  of  the  ces- 
sion of  the  Northwest  Territory  or  to  the 
time  when  Kentucky  became  a  state,  but.  In 
view  of  the  fact  that  a  great  many  years  ago 
the  channel  between  the  island  and  the  main- 
land was  very  much  broader  and  deeper  than 
It  is  now,  we  conclude  that  the  evidence  fully 
sustains  the  conclusion  of  the  Jury  that  the 
island  in  question  lies  between  the  Kentucky 
shore  and  the  low-water  mark  of  the  Ohio  on 
its  northwest  side  as  It  existed  when  Ken- 
tucky became  a  state. 

[3]  But  the  point  is  made  that  the  sand 
and  gravel  were  removed  from  a  sand  bar  not 
included  within  the  Rawllngs  survey,  but  as 
this  sand  bar  does  not  lie  at  right  angles  to 
the  thread  of  the  stream,  but  is  parallel  there- 
with, plaintiff  Is  not  the  owner  of  the  sand 
bar  by  virtue  of  the  ownership  of  the  Island 
or  towhead.  In  the  first  place.  It  may  be 
said  that  while  there  Is  some  evidence  tend- 
ing to  show  that  the  sand  and  gravel  were 
not  removed  from  that  part  of  the  towhead 
covered  by  the  patent,  the  weight  of  the  evi- 
dence is  to  the  contrary.  In  the  second  place, 
the  doctrine  contended  for  Is  not  applicable 
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to  tbe  faots  of  tbis  caae.  This  Is  not  a  con- 
test between  the  riparian  proprietors  of  lots 
originally  fronting  on  the  Ohio  river  of  the 
Kentucky  side.  In  sncb  a  case  tbe  owners 
of  the  lots  are  entitled  to  the  land  added 
thereto  by  accretion,  to  be  ascertained  by  ex- 
tending tbe  original  river  frontage  of  the  re- 
spective lots  as  nearly  as  practicable  at  right 
angles  with  the  course  of  the  river.  Miller, 
etc.,  V.  Hepbom,  8  Bush,  326.  Nor  is  it  a  con- 
test between  Kentucky  shore  owners,  or  be- 
tween the  owner  of  an  island  and  a  Ken- 
tucky shore  owner,  or  between  the  owners  of 
separate  islands,  over  the  ownership  of  an 
independent  island  lying  in  the  Otiio  river. 
It  is  a  question  of  title  between  the  owner 
of  an  Island  to  which  tiie  sand  bar  is  an 
actual  accretion  and  the  owner  of  the  Illi- 
nois shore  to  whldi  it  is  not  an  accretion. 
Being  an  actual  accretion  to,  and  therefore 
a  part  of,  the  towhead  island,  the  title  there- 
to is  in  the  owner  of  the  island,  regardless 
of  the  direction  in  which  tbe  accretion  runs. 

[4]  Another  error  relied  on  is  the  giving  of 
an  instmcticHi  authorizing  punitive  damages. 
Whether  or  not  the  case  is  one  calling  for 
punitive  damages  we  dean  it  unnecessary  to 
decide.  A  careful  eKamlnation  of  the  record 
convinces  us  that  the  sum  fixed  by  the  jury 
is  not  sufficient  to  cover  the  actual  damages 
sustained.  That  being  true,  the  giving  of 
the  instruction  authorizing  punitive  damages, 
even  though  erroneous,  cannot  be  regarded  as 
prejudicial  error.  St  Bernard  Mining  0«.  y. 
Ashby.  164  Ky.  417,  176  S.  W.  828u 

Judgment  affirmed. 


COMBS  V.  BREWER. 
(Court  of  Appeals  of  Kentucky.    April  20, 1916.) 

1.  Evidence  «=»317(2>— Hkabsat— Qualifioa- 
tion  of  votebs. 

Statements  by  an  elector  at  a  school  elec- 
tion that  she  ooald  not  rend  and  write  are  mere 
hearsay,  and  furnish  no  basis  for  h<dding  her  nn- 
gualiScd  to  vote  for  trustee. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  U  1175,  1192;  Dec.  Dig.  <8=»317(2).] 

2.  Elections  €s>291  —  Votbus  —  Qualifica- 
tions. 

One  attacking  the  qualifications  of  a  voter 
has  the  burden  of  pro<^. 

[£2d.   Note.— For   other  cases,   see   Elections, 
Cent.  Dig.  {  2S6;    Dec.  Dig.  <e=s>291.] 

3.  Elections  e=>295(l)  —  QcAuncATioN  of 
VoiEB  —  Public  School  Elections  —  Con- 
tests— Evidence. 

In  a  contest  over  the  election  of  a  public 
school  trustee,  the  court's  finding  that  a  voter 
was  not  disqualified,  as  beioK  unable  to  read  and 
write,  held  warranted  by  tlie  evidence. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Cent.  Dig.  {  297 ;  Dec.  Dig.  <S=»293(1).] 

4.  Elections  <g=>295(l)  —  Qualification  of 
Voter — Age — Evidexcb!— Sufficienct. 

In  a  contest  over  the  election  of  a  school 
trustee,  evidence  held  to  warrant  a  finding  that 
a  voter  was  of  legal  ago,  and  that  his  ballot 
should  bo  counted. 

[Ed.    Note.— For   other  cases,   see   Elections. 
Cent.  Dis.  i  297;    Dec.  Dig.  ®=>295a).] 


6.  ELEcnoNfi  «=7238— CoNTESTB— Tib  Vote. 

While  Ky.  St  f  ]S06a,  relating  to  ordinary 
elections,  provides  that  in  case  of  tie  the  election 
commissioner  may  determine  by  lot  which  of 
tbe  candidates  is  elected,  such  provision  did  not 
apply  to  the  election  of  a  school  trustee,  for  seo- 
tion  4436,  as  amended  in  1898  (Acts  1S9S,  c.  44), 
declaring  that  if  from  failure  to  qualify  accord- 
ing to  law  or  from  any  other  cause  there  shall 
be  a  vacancy  in  the  office  of  trustee,  the  coantr 
superintendent  shall  within  10  days  or  as  soon 
as  practicable  fill  tbe  vacancy  by  appointment 
and  that  in  case  of  a  controverted  right  to  the 
oifice  of  trustee  the  superintendent  may  reoofc- 
nize  a  trustee  among  the  contestants  until  the 
dispute  has  been  settled,  gives  the  county  su- 
perintendent tbe  right  to  appoint  a  trustee  in 
case  of  tie  vote,  as  in  such  case  there  is  a  va^ 
cancy. 

[Ed.  Noteu — For  other  cases,  see  Elections, 
Cent  Dig.  H  216,  217;  Dec  Dig.  «=923&] 

6.  Elections  «3>23&— Tib  Yotbs— Vacanchs. 
Where  there  is  a  tie  vote  for  tbe  office  of 
school  trustee,  there  is  a  vacancy  witbin  Ky.  St 
S  4436,  08  anended  in  1898  (Acts  1898,  c.  44), 
authorizing  the  county  superintendent  to  fill  va> 
caucies.. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  216,  217;  Dec  Dig.  <8=3238.] 

Appeal  from  Circuit  Court  Perry  County. 

Election  contest  by  Joseph  Brewer  against 
K.  C.  Combs.  From  a  judgment  tor  con- 
testant, contestee  appeals.  Reversed,  and 
remanded  with  instructions. 

Faulkner  &  Faulkner,  of  Hazard,  for  ai>- 
pellant  W.  O.  Bv^raole,  of  Hazard,  toe  ajH 
pellee. 

OIAY,  a.  At  an  election  for  acfaooi  trustee 
held  in  subdistrict  No.  9,  educational  division 
No.  6,  in  Perry  county,  K.  C.  Combs  received 
25  votes  and  Joseph  Brewer  21  votes.  Combs 
was  declared  elected.  Thereupon  Brewer 
brought  tills  suit  contesting  the  election.  On 
final  hearing  the  trial  court  adjudged  that 
both  contestant  and  contestee  received  the 
same  number  of  votes.  Thereupon  he  de- 
clared tbe  election  a  tie,  and  directed  the 
parties  to  draw  lots  for  the  office.  On  the 
draw  Brewer  won.    Combs  appeals. 

Two  grounds  are  urged' for  a  revertsal:  (1) 
That  the  votes  of  Malvery  Napier  and  Lon 
Ellen  Crawford  were  improperly  counted  for 
appellee;  (2)  the  court  erred  hi  determining 
the  contest  by  lot. 

Tbe  vote  of  Malvery  Napier  Is  attacked  on 
the  ground  that  she  was  unable  to  read  and 
write.  On  this  question  appellant  introduced 
Bob  Napier,  the  husband  of  Malvery.  He 
testified  that  he  was  29  or  SO  years  old.  Be 
knew  his  wife  for  10  years  before  they  were 
married.  He  never  knew  of  her  attending 
school  and  during  that  time  she  never  wrote 
him  a  letter.  He  further  said:  "I  never  saw 
her  read  and  write,  and  she  tells  me  she 
can't  write."  To  this  answer  appellee  object- 
ed. On  cross-examination  be  stated  that  Ills 
wife  was  not  very  well;  that  they  had  a 
sick  baby  which  kept  her  at  home.  When 
she  was  summoned  as  a  witness  be  asked 
her  what  she  kpew  about  It     She   then 
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wrote  "Mftlvery  Napier,  Haaard,  Kentnt^," 
on  a  Blip  of  paper  and  said:  "Yon  take  that, 
that  la  all  I  can  write."  It  developed  on 
crosa-examlnatlan  that  Napier  and  his  wtte 
were  on  the.  opposite  sides  in  the  election. 
For  app^ee  tacj  Gcoubs,  the  father  off  Mal- 
very  Napier,  testified  that  Malvery  oould 
read  and  write.  He  further  stated  that  be- 
fore she  married  she  went  to  tiie  common 
schools.  He  filed  with  his  deposition  a 
sample  ot  his  danghter's  writing,  which  be 
ldentifl«d  as  having  been  written  by  her. 

The  vote  of  Lon  Ellen  Crawford  is  attadced 
on  the  groond  that  she  was  not  21  years  of 
age  wben  the  Section  took  place.  On  this 
qneetton  appellant  Introdnced  the  sehool  cen- 
sus for  the  year  1915,  which  showed  that 
lion  EUen  Orawford,  who  was  then  Ixm 
Eillen  Phlppa,  was  only  20  years  of  agCL 
Marion ,  Combs,  who  took  the  census,  stated 
that  I<ou  Ellen  Crawford's  mother  gave  the 
date  ot  ton  EUen  Pbipps'  birth  as  October  2, 
1896.  It  also  appears  Qiat  Lou  EUen  Phipps 
was  married  on  March  IS,  1916.  In  the 
marriage  certificate  her  age  is  given  as  20. 
On  the  other  hand,  Lou  Ellen  Crawford  tes- 
tified that  from  all  the  information  she 
could  get  from  her  mother  and  her  old  kin 
foUcs  she  was  22  years  of  age  at  the  time  of 
the  election.  Her  mother  was  also  introduced 
and  she  testtfled  that  Lou  EUen  was  22  years 
ot  age.  She  admits  telling  the  census  taker 
that  she  could  put  down  Lou  Ellen  Phipps' 
age  at  20.  On  crosa-exasalnatlon  she  stated 
that  although  she  -could  not  tell  the  year  Lou 
Ellen  was  born,  she  was  confident  she  was 
21  years  of  age. 

[1-S]  Clearly,  the  statements  of  a  voter  that 
she  cannot  read  and  write  are  mere  hearsay 
and  are  not  admissible  as  substantive  evi- 
dence. Omitting  these  statements  of  the 
voter  Malvery  Napier,  we  find  that  on^  the 
one  hand  her  husband  testifies  that  he'was 
acquainted  with  his  wife  for  10  years  be- 
fore they  were  married.  During  that  time  he 
never  knew  ot  her  attending  school  and  she 
never  wrote  him  a  letter.  He  also  says  that 
he  never  saw  her  read  and  write.  On  the 
contrary,  her  father  testifies  that  before  she 
was  married  she  attended  the  common 
schools  and  could  read  and  write.  In  a  con- 
tested Section  case,  he  who  attacks  the  quali- 
fications of  a  voter  has  the  burden  of  proof. 
Since,  in  this  instance,  the  husband  of  the 
voter  testified  one  way,  while  her  father  testi- 
fied to  the  contrary,  we  cannot  say  that  ap- 
pellant maintained  the  burden  of  showing 
that  the  voter  was  disqualified,  and  that  the 
trial  court  erred  in  holding  that  her  vote 
should  be  counted. 

[4]  In  the  case  of  the  voter  Lou  Ellen 
Crawford,  the  same  rule  is  to  be  applied.. 
The  fact  that  the  mother  stated  to  the  census 
taker  that  Lou  Ellen  Crawford  was  only  20 
years  of  age,  and  that  a  fl-iend  of  hers,  who 
was  present  when  she  was  married,  stated 
that  she  was  20  years  of  age,  and  this  age 
was  put  In  the  marriage  certificate,  is  not 


sufficient  to  overcome  ttae  poBitive  statement 
of  her  mother. Quit,  as  a  matter  of  fact,  she 
was  22  years  of  age.  The  trial  court  did 
not  err,  ttaek«fore.  In  holding  that  Lou  Bllen 
Crawford's  vote  should  be  counted. 

Appellee  contends  that  certain  votes  for 
appellant,  other  than  those  which  the  trial 
court  refused  to  count  should  have  been  ex- 
claded.  Without  entering  into  a  discussion 
of  the  evidence  respecting  these  votes,  it  is 
sufficient  to  say  that  a  careful  consideration 
of  the  record  convinces  us  that  the  court 
did  not  err  In  holding  that  they  should  be 
counted  for  appellant. 

We  therefore  agree  with  the  trial  court 
that  appellant  and  appellee  each  received  21 
legal  votes,  and  that  the  election,  therefore, 
resulted  in  a  tie. 

[5,  •]  It  remains  to  consider  whether  or  not 
the  court  erred  In  determining  the  contest 
by  lot.  It  is  the  contention  of  appellee  that 
the  trial  court's  action  la  supported  by  sub- 
sections S  and  11,  I  1696a,  ot  the  Kentucky 
Statutes,  glvlhg  the  election  commissioner, 
in  case  of  a  tie,  the  power  to  determine  by 
lot  which  of  the  candidates  Is  elected.  In  oar 
opinion,  however,  the  statutes  reUed  on  do 
not  apply  to  school  trustee  elections.  The 
general  electitm  law,  embraxdng  the  sections 
aforesaid,  went  Into  effect  on  March  11, 1898. 
By  an  act  approved  March  IT,  1898  (Acts 
1898,  c.  44)  section  4436  of  the  Kentucky  Stat- 
utes was  amended  so  as  to  read  as  follows: 

"Vacancy— Sow  FiUed-~Poto«r  of  Superintend- 
ent,— If,  from  failure  to  qualify  according  to 
law,  or  from  any  other  cause,  there  be  a  va- 
cancy in  the  office  of  trustee,  the  county  super- 
intendent of  the  county  shall,  within  ten  days, 
or  as  soon  thereafter  as  practicable,  supply  the 
same  by  his  appointment,  in  writing,  and  the 
trustees  so  appointed  shall  hold  his  ofiice  until 
tlie  end  of  that  term,  and  nntil  his  successor  is 
elected  or  appointed  and  qualified.  In  case  of 
controverted  right  to  the  office  of  trustee,  the 
county  superintendent  is  empowered  to  recognize 
a  trustee  among,  the  contestants  until  the  dis- 
pute has  been  settled.  If  a  trnstee-elect  shall 
fail  to  qualify  before  the  county  superintendent 
on  or  before  the  first  day  of  June  following  his 
election,  or  file  with  him  a  certificate  that  he 
has  qualified  before  another  officer,  it  shall  be 
within  the  discTetion  of  the  county  superintend- 
ent to  declare  his  place  vacant,  and  to  fill  same 
by  appointment." 

It  is  clear,  we  think,  that  the  Legislature 
Intended  that  a  vacancy  In  the  office  of  school 
trustee  should  be  oontroUed  by  the  above  sec- 
tion, and  filled  as  therein  provided.  Under 
the  above  section  it  was  held  tbat  where  there 
was  a  tie  vote  there  was  a  vacancy  that  the 
county  superintendent  might  fill.  Hopkins  v. 
Swift,  100  Ky.  14,  37  S.  W.  166,  18  Ky.  Law 
Rep.  626.  Since  that  time  section  4438,  su- 
pra, has  been  further  amended,  and  any  va- 
cancy that  may  exist  in  the  trusteeship  ot 
any  school  subdivision  must  be  filled  by  ap- 
pointment by  the  county  board  of  education. 
Subsection  4,  S  442Ca,  of  the  Kentucky  Stat- 
utes 1915.  Since  the  tie  vote  resulted  in  a 
vacancy,  it  follows  that  the  trial  court,  in- 
stead of  determining  the  election  by  lot, 
should  bfive  declared  tbat  a  vacancy  existed. 
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and  bave  referred  the  matter  to  the  comity 
board  of  education  for  actloo. 

Judgment  reversed,  and  cause  remanded 
tor  proceedings  consistent  wltb  this  opinion. 


FIELDS  V.  C»UCH. 

(Court   of   Appeals    of    Kentucky.      Ai»II   20, 
1916.) 

1.  QviETiva  TiTUC  4s»4&—AonoiTS— Posses- 
sion. 

Under  Ky.  St  {  11,  dedaring  that  any  per- 
son having  legal  title  and  possession  of  lands 
may  sue  any  other  persons  setting  up  claims 
thereto,  one  suiu^  to  quiet  title  must  plead  and 
prove  his  possession. 

[Ed.  Note,— fiV>r  other  cases,  see  Quieting 
Title,  Cent.  Dig.  {{  84-S7 ;   Dec.  Dig.  C=>4S.] 

2.  fiBTOPPEL  9=394(1)— Equitab]:.b  Bstopfel 
—What  Constitutes— Pebmittisq  Sax,b  oi 
Land. 

Where  defendant,  the  real  owner  of  the 
lands  in  controversy,  who  knew  that  suc^  land 
had  not  been  included  in  the  sale  of  the  property 
of  a  decedent,  heard  that  the  purchaser  at  the 
judicial  sale  was  about  to  sell  the  land  so  ac- 
quired, there  was  no  basis  of  an  estoppel  in 
i^is  preventing  defendant  from  asserting  his 
title  to  the  premises,  it  appearing  that  the  pur- 
chaser at  judicial  sale  sold  plaintiff  the  defend- 
ant's lands,  for  an  estoppel  can  be  based  on 
some  misrepreseutation  or  concealment  amount- 
ing to  misrepresentation. 

lEd.  Note. — For  other  cases,  see  Estoppd, 
Cent  Dig.  U  245-247;    Dec.  Dig.  <8=>94(1)J 

3.  Appeal  and  Ebbob  «=»  1009(3)— Bxvibv— 
Findings. 

A  finding  of  the  chancellor  will  not  be  dis- 
turbed on  appeal  where  the  proof  is  contradic- 
tory and  the  mind  is  left  in  doubt 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3972;  Dec.  Dig.  €=> 
1009(3).] 

4.  Quieting  Title  «=»44(4)—A<rnoNB— Evi- 
dence—Sufficienot. 

In  a  suit  to  quiet  title  evidence  held  to  war- 
rant a  finding  that  plaintiff  had  no  title  to  the 
land  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  f  91 ;    Dec.  Dig.  «=>44(4).] 

Appeal  from  Clrcait  Court,  Peny  County. 

Action  by  B.  T.  Fields  against  E.  C.  Couch. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Wootton  &  Morgan,  Bailey  P.  Wootton, 
and  Jesse  Morgan,  all  of  Hazard,  and  John 
L.  DlxoD,  of  Hyden,  for  appellant  Hogg 
&  Johnson,  ot  Hazard,  for  appellee. 

THOMAS,  J.  On  Jnly  1,  1860^  there  was 
issued  to  Esau  Fields  a  patmt  for  100  acres 
of  land,  it  at  that  time  being  entirely  in 
Perry  connty,  Ky.,  and  described  as  follows: 

"Beginning  on  a  beech  at  the  head  of  Mc- 
intosh's creek ;  thence  north  80°  west  ICO  poles 
to  a  stake;  north  40  pc^es  to  a  stake;  south 
89°  east  146  poles  to  a  stake ;  south  66  poles  to 
the  beginning." 

Many  years  after  this,  the  county  of  Leslie 
was  formed,  and  the  line  between  It  and 
Perry  county  passed  through  this  tract  of 
land,  leaving  about  20  acres  of  it  located  in 


Perry  county  and  the  retnafnlng  80  acres  in 
Leslie  county. 

[1]  This  suit  was  filed  on  July  10,  1013, 
In  the  Perry  drcoit  court  by  appellant  (plain- 
tiff below)  against  aM)ellee  (defendant  below) 
seeking  to  have  the  title  of  the  plaintiff  to 
the  land  covered  by  the  patent  quieted,  it 
being  alleged  in  the  petition  that  he  was  the 
owner  of  it  and  that  tiie  defendant  was  claim- 
ing some  kind  of  interest  therein,  and  to  hold 
some  character  of  title  to  It;  but  it  is  not  al- 
leged In  the  petition  that  the  idaintiff  was 
in  possession  trf  it  A  demurrer  was  filed 
to  the  petition,  whidi  was  overruled. 

The  court  was  manifestly  in  error  in  thus 
holding,  for  there  is  no  rule  of  practice  bet- 
ter established  In  this  jurisdiction  than  the 
one  that  in  cases  of  this  character  the  plain- 
tiff must  not  only  allege  ownersblp  of  the 
land  to  whidi  he  desires  the  title  quieted, 
but  he  must  also  allege  that  he  is  in  posses- 
sion of  it  Kentucky  Statutes,  |  11;  Brown 
V.  Ward,  106  S.  W.  964.  S2  Ky.  Law  Rep.  261; 
Dnpoyster  v.  Turk,  110  S.  W.  260,  38  Ky. 
Law  Rep.  320;  Bowling  ▼.  Breathitt  Coal, 
Iron  &  Lumber  Co.,  134  Ky.  249,  120  S.  W. 
317;  Hall  v.  Pratt.  142  Ky.  661,  134  S.  W. 
900 ;  Le  Moyne  v.  Hays,  145  Ky.  41S,  140  S. 
W.  652;  Cumberland  Oo.  v.  Kelly,  1S6  Ky. 
397,  160  S.  W.  1077. 

These  allegations  of  course  must  be  sus- 
tained by  proof  in  order  to  enable  the  plain- 
tiff to  succeed  in  his  suit  The  answer  c(»- 
sisted  of  a  denial  of  the  allegations  of  the 
petitl<m  and  also  an  affirmative  claim  to  own- 
ership of  the  land  by  the  defendant  During 
the  progress  of  the  cause,  the  defendant 
abandoned  the  claim  of  ownership  to  any 
part  of  that  portion  of  the  tract  lying  in 
Perry  county,  but  continued  to  insist  upon 
his  ownership  to  all  that  portion  of  it  lying 
In  Leslie  county. 

Upon  the  submission  of  the  case,  judgment 
was  rendered  upholding  the  contention  of 
the  defendant  as  to  his  ownership  of  that 
portion  of  the  land  which  he  claimed  lying 
in  Leslie  county  and  dismissing  the  petition 
in  so  far  as  it  sought  to  have  the  title  of 
plaintiff  quieted  to  that  portion  of  the  tract, 
and  from  that  judgment  the  plaintiff  prosie- 
cutes  this  appeal. 

Both  parties  claim  title  to  the  land  tiirough 
the  same  person,  one  Hiran  Lewis,  and  he  Is 
alleged  to  have  obtained  the  title  In  the  fol- 
lowing manner:  Patentee,  Esau  Fields,  some 
time  after  the  Issuing  of  the  patent  to  him 
executed  a  title  bond  by  which  he  attempted 
to  sell  the  land  to  his  son,  Hlran  fields,  and 
he  subsequently  assigned  this  title  bond  to 
Elhanon  Fields,  and  he  in  turn  assigned  it  to 
Hiran  Lewis.  Eadi  of  these  assignments,  ac- 
cording to  the  testimony,  was  in  writing,  and 
by  each  of  them  the  assignors  attempted  to 
convey  and  transfer  the  title  to  the  tract  ct 
land  In  controversy.  In  1901,  Hlxan  Fields 
died  intestate,  domiciled  at  the  time  in  Perry 
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county.  Tbe  defendant  la  iiia  8on-ln-la\r  and 
was  snch  at  the  time  of  -hla  death ;  and  on 
the  17th  day  of  Febrnary,  1902.  he  and  his 
wife  filed  suit  In  the  Perry  circuit  court  to 
settle  the  estate  oi  the  decedent  and  to  allot 
to  his  widow  dower  in  his  real  estate  and  to 
sell  the  remainder  for  the  purpose  of  pay- 
ment of  debts  and  dlvlston  among  the  heirs. 
At  that  time  Hlran  licwls  wan  supposed  to 
own  something  between  400. and  600  acres  of 
land  located  In  Perry  county.  That  suit  pro- 
gressed to  a  judgment,  and  the  land  was  sold 
under  a  decree  of  the  court  by  the  master 
commissioner,  at  which  sale  one  Mat  Lewis, 
a  son  of  Hlran  Lewis,  became  the  purchaser, 
and  a  deed  was  executed  to  him  by  the  com- 
missioner which  was  approved  and  filed  In 
the  cause  and  duly  recorded  In  the  Perry 
county  court.  In  1907,  the  appellant  pur- 
chased from  Ifat  Lewis  the  land  which  the 
latter  had  purchased  at  the  decretal  sale  and 
It  is  his  contention  that  the  lands  which  he 
so  purchased,  being  the  same  sold  under  the 
jndgment  of  the  court,  included  the  land  In 
ocMitroTersy.  This  Is  all  the  title  which  he 
attempts  to  show  in  support  of  his  claim  to 
the  land. 

It  Is  the  contention  of  the  defendant  that 
a  year  or  two  before  the  death  of  Hlran 
Lewis,  he  assigned  the  title  bond  to  the  tract 
of  land  which  he  had  obtained  from  Elhanon 
Fields  to  defendant,  and  that  he  Immediately 
UkOl  charge  of  it,  having  paid  the  consider- 
ation, and  has  bad  possession  of  It  continu- 
ously since  then;  that  Hlran  Lewis  at  his 
death  did  not  own  the  land,  and  it  was, 
therefore,  not  Included  In  the  description  of 
the  land  sold  In  the  suit  to  settle  his  estate 
to  which  we  have  before  referred.  It  will  be 
seen  that  the  only  Issue  in  thiii  case  is  one  of 
fact,  it  being,  whether  the  land  in  controver- 
sy was  included  in  the  description  of  that 
whldt  was  sold  In  the  suit  to  settle  the  estate 
of  Hlran  Lewis. 

Before  considering  this,  it  might  be  neces- 
sary to  notice  a  fact  appearing  in  the  record, 
which  Is,  that  a  small  portion  of  the  100  acres 
In  controversy,  being  a  part  of  that  lying  In 
Perry  county  Is  cleared,  there  being,  however, 
no  house  of  any  kind  built  upon.  It.  Just 
when  this  land  was  cleared,  or  who  cleared 
it,  is  not  definitely  shown,  noir  is  It  shown  by 
whom  it  has  been  cultivated  since  being 
cleared.  It  does  appear,  however,  that  after 
the  pnrdiase  made  by  the  plaintiff  from  Mat 
lewis,  he  placed  his  son,  Henry  Fields,  in 
possession  of  another  tract  of  laud  owned  by 
Hlran  Lewis  at  his  death  and  that  this  sod 
since  then  has  cultivated  some  or  all  of  this 
deared  land.  The  tract  of  land  upon  which 
Henry  Lewis  moved  and  upon  wnlch  he  re- 
sides is  a  different  one  from  the  100  acres  in 
controversy.  We  do  not  find  from  the  rec- 
ord any  evidence  of  such  possession  of  the 
cleared  land  with  a  daim  to  the  well-marked 
boondarles  of  the  100  acres  covered  by  the 
patent  so  as  to  ripen  a  title  to  all  of  It  by 


adverse  posseaslon.  However,  if  this  was 
so,  it  would  not  aid  the  plaintiff  any  more 
than  the  defendant,  as  each  of  them  daims 
through  the  same  person.  There  evidently 
has  not  been  any  adverse  possession  by  the 
plaintiff  or  any  tenant  or'  occupant  under 
him  of  the  land  so  as  to  perfect  the  title  In 
him. 

[2]  One  of  the  contentions  made  by  the 
plaintiff  is  that  the  defendant  was  cognizant 
of  the  purchase  which  the  former  made  of 
Mat  Lewis  in  1907,  and  stood  by  without  pro- 
test and  saw  the  purchase  made  and  the  con- 
sideration paid,  and  that  he  is  thereby  es- 
topped to  assert  any  claim  to  the  land  ad- 
verse to  the  plaintiff.  It  is  sufficient  to  say, 
however,  that  th^  evid«ice  totally  fails  to 
sustain  this  claim.  It  is  admitted  by  the 
defendant  that  he  heard  in  a  general  way 
through  rumor  in  the  neighborhood  that  Mat 
Lewis  was  about  to  sell  or  had  sold  the  land 
which  he  had  purchased  at  the  decretal  sale 
to  the  plaintiff,  but,  Imowing  that  the  land 
in  controversy  was  not  owned  by  Hlran  Lew- 
is at  the  time  of  his  death  and  had  not  be^i 
included  in  the  land  which  was  sold  under 
that  Judgment,  he  said  nothing  about  it 
There  is  no  evidence  to  the  contrary,  and  it 
Is  perfectiy  plain  that  these  conditions  man- 
ifest no  elements  of  equitable  estt^pel.  The 
facts  calling  for  the  application  of  the  doc- 
trine of  estoppel  must  be  such  as  that  the 
person  sought  to  be  estopped  has  caused  or 
permitted  it  to  appear  that  a  certain  state 
of  facts  exists  and  that  another  has  acted 
upon  the  belief  of  the  existence  of  such  state 
of  facts  and  parted  with  his  property  upon 
the  fkith  of  the  truth  of  such  appearance. 
If  the  one  sought  to  be  estopped  in  such  cas- 
es has  knowledge  of  the  facts,  which  are  dif- 
ferent from  the  appearance,  and  fails  to 
speak,  he  will  not  afterwards  be  permitted  to 
do  so  to  the  detriment  of  the  one  acting  upon 
the  appearancft  In  other  words,  there  must 
be  some  element  of  misrepresentation  by  the 
one  e8t(^ped  causing  the  party  seeking  the 
benefit  of  the  estoppel  to  act  otherwise  than 
he  would  have  done  had  it  not  been  for  the 
misrepresentation.  This  mlsr^resentatl<m 
may  be  by  acts,  or  words,  or  even  by  silence, 
when  good  conscience  and  fair  dealing  would 
require  one  to  speak  and  make  the  facts 
known.  The  doctrine  is  well  stated  by  this 
court  in  Trimble  v.  King,  131  Ky.  1,  114  S 
W.  317,  22  L.  R.  A.  (N.  S.)  880,  wherein  the 
court  quotes  from  Alexander  v.  Woodford 
Springs  Lake  Fishing  Ca,  90  Ky.  215,  14  S. 
W.  80,  12  Ky.  Law  Hep.  107,  as  follows: 

"There  may  be  an  equitable  estoppel,  such  as 
to  prevent  the  real  owner  from  interfering  with 
an  easement  created  by  an  entry  and  an  expend- 
iture of  money  by  reason  of  the  owner's  silence 
or  consent,  where  the  party  entering  has  no  oth- 
er means  of  redress,  if  one  stands  by  and  sees 
another  bnild  a  house  on  his  land,  the  latter  act- 
ing in  good  faith  and  believing  that  it  belongs 
to  him,  will  the  real  owner  be  permitted  to  stand 
by  and  see  the  house  erected  and  then  assert 
bis  title  for  the  first  time?  Equity  will  prevent 
him  from  speaking  when  as  a  consdentioua  man 
be  should  remain  silent." 
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See,  also,  Foster  v.  Sbrere,  6  Bush,  B19; 
Kenyon  Realty  Co.  ▼.  National  Deposit  Bank, 
140  Ky.  133,  180  S.  W.  985,  31  L.  B.  A.  (N. 
S.)  leO;  Vol.  11,  Ave.  Ehicy.  of  Law,  Pl  428. 
The  rule  Is  too  well  settled  to  require  the 
citation  of  furttfer  authorities. 

In  this  case  there  Is  no  absolute  proof  that 
the  defendant  knew  of  the  purchase  of  the 
laiid  by  plaintlif  until  after  the  transaction 
had  been  completed,  and  if  he  had  known  It, 
he  did  not  know  the  land  here  Involved  formr 
«d  any  portion  of  the  subject-matter  of  that 
trade.  We  therefore  find  no  rule  for  the  ap- 
plication of  the  doctrine  of  estoppel  in  pais  In 
this  case. 

[3,  4]  Coming  now  to  the  question  of  fact 
which  we  hare  seen  to  be  the  principal  ques- 
tion In  the  case,  it  is  shown  by  a  number  of 
witnesses  resident  In  the  community  and  per- 
fectly familiar  with  the  land  which  Hiran 
Iiewis  owned  at  his  death,  as  well  as  that 
covered  by  the  Esau  Fields'  patent,  that  the 
latter  is  not  included  in  the  former.  This  is 
testifled  to  by  the  defendant  as  well  as  Mat 
Fields,  the  vendor  of  plaintiff,  and  a  number 
of  other  witnesses.  This  testimony  la  not  re- 
futed except  by  the  plaintiff  and,  in  a  man- 
.  ner,  by  J.  T.  Fitzpatrick,  a  surveyor  who  pre- 
pared and  filed  a  plat  with  his  testimony. 
An  examination  of  the  plat,  as  well  as  his  tes- 
timony, falls  to  convince  us  of  the  correct- 
ness of  his  opinion,  which  itself  is  not  posi- 
tive upon  the  point  The  description  of  the 
land  in  the  deed  from  Mat  Lewis  to  the  plain- 
tiff, which  is  the  same  as  that  In  the  com- 
missioner's deed  to  the  former,  does  not  con- 
tain any  courses  or  distances,  but  only  calls 
for  creeks  and  forks  of  creeks  and  ridges  of 
mountains.  With  the  description  in  this  con- 
dition, Fitzpatrick,  when  asked  the  direct 
question  as  to  whether  the  land  in  controver- 
sy is  included  in  it,  says:  "Yes,  sir ;  I  tMnk 
it  does."  He  then  proceeds  to  show  from  the 
map  his  reasons  for  so  thinking,  but  as  stat- 
ed, they  are  not  convincing  to  us. 

It  must  not  be  overlooked  that  the  commis- 
sioner's deed  as  well  as  that  of  Mat  Lewis 
to  plaintiff  states  that  the  lands  therein  re- 
q>ectlvely  conveyed  lie  in  Perry  county, 
wlien,  as  we  have  seen,  the  land  which  the 
trial  court  adjudged  to  belong  to  defendant 
is,  and  was  at  the  dates  of  these  deeds,  in 
liCslie  county. 

The  rule  Is  well  settled  in  this  state  that 
this  court  will  "not  disturb  the  finding  of  the 
chancellor  upon  an  issue  of  fact  where  the 
proof  is  contradictory  and  the  mind  is  left  In 
doubt"  Sbelt<m  v.  Shelton,  1C7  Ky.  167,  180 
8.  W.  83;  Continental  Ins.  Co.  of  N.  Y.  v. 
Buchanan,  108  S.  W.  355,  32  Ky.  Law  Rep. 
1298 ;  Clark  v.  McDowell's  Adm'r,  .109  S.  W. 
887,  33  Ky.  Law  Rep.  177 ;  Overton  v.  Perry, 
129  Ky.  415,  111  S.  W.  369,  33  Ky.  Law  Rep. 
931;  Brackett's  Adm'r  v.  Boreing's  Adm'r, 
131  Ky.  751,  110  S.  W.  276,  33  Ky.  Law  Rep. 
292;   Id.,  131  Ky.  751,  115  S.  W.  766. 

As  we  read  the  record,  a  preponderance  of 


Um  testimony  la  to  tbe  effect  ikat  tbe  land 
in  controversy  is  not  Included  in  phdntUTs 
deed,  and  under  tbe  role  sapta  we  must 
agree  with  tbe  (dianoeUor  iq>on  Itis  findings 
of  fact  Tbe  land  involred  ber^a  biA  behig 
Inciiided  in  tbe  Jodgment  In  tlie  settlement 
and  divlrion  suit  supra,  de&ndant  is  not  es- 
topped by  wada.  judgaient  to  claim  it 

Tfais  results  in  an  affirmance  o<  the  Judg- 
ment, and  it  is  so  ordered. 


FRET  T.  COMMONWBAI/TH. 

(Oonrt  «f  Appeals  «f  Kentucky.    April  18, 
1916.) 

1.  Intoxicating   Liqttoks   «s>240  —  Skabch 

WaRBAWTV- SUPFICIENCTY. 

An  aaiended  search  warrant  cfaai^iog  that 
defendant,  on  whose  premisea  a  quantity  of  in- 
toxiuating  liquors  was  found  after  search,  had 
committed  the  offense  of  having  in  his  possee- 
sion  intoxicating  liquors  for  tite  purpose  of 
sale  in  a  local  option  county,  is  almost  if  not 

auite,  as  specific  as  would  be  required  for  an  in- 
ictment  and  is  sufficient  since  such  warrant 
need  not  duirge  the  oCCense  with  the  technical 
accuracy  required  in  an  indictment 

[E^.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gi  376-^85;   Dec.  Dig.  «=» 

2.  INTOXICATINO    LlQDOBS    «=>231  _  CHAKAC- 

TEE  OF  Liquors— EviDBNCB. 

In  a  prosecution  for  keeping  intoxicating 
liquors  for  unlawful  sale,  evidence  that  persons 
were  seen  Koin^  to  defendant's  house  sober  and 
coming  away  intoxicated  ia  admissible,  when 
limited  to  the  purpose  of  showing  the  intoxicat- 
ing character  of  the  liquor  kept  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiiig 
Liquors,  Cent  IMg.  {  291;   Dec.  Dig.  <S=»231J 

3.  Crimirai.  Law  «=»304<a(9— Judioiax.  No- 
tice —  Intoxicatiho  LiquoBS  —  Gkafb 
Wine. 

Tbe  court  will  take  judicial  notice  tliat 
grape  wine  ia  an  intoxicating  liquor. 

[Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent  Dig.  §g  716,  2951^;  Doc  Dig.  «= 
304(20).] 

4.  Obiminal  Law  «=»316— Bvidkncb  of  Lo- 
cal Option  Ei,bction  —  Fbesuhption  or 
Continuance. 

Evidence  that  local  option  was  adopted  by 
the  voters  in  a  county  neatly  80  .vears  before  is 
admissible  to  show  that  lo<»I  option  is  still  in 
force,  where  there  is  no  evidence  that  a  sub- 
sequent  vote  was  taken,  since  it  would  be  pre- 
sumed that  the  status  of  the  county  oontinued, 
unless  the  contrary  ia  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  748;  Dec.  Dig.  «s»315.] 

5.  Cbiuinai.  Law  #=»814<7)— iNSTaacnoNS— 
Appucability  to  Case— Time  of  Offen.ie. 

Where  a  search  warrant  charged  the  keep- 
ing of  intoxicating  liquors  for  oniawful  sale 
on  a  certain  date,  an  instruction  autborizin? 
conviction  if  defendant  had  such  liquors  for 
purposes  of  sale  within  12  montfaa  before  the 
warrant  was  issued  is  not  erroneous,  since  mi- 
der  Civ,  Code  Prac.  I  129,  it  is  not  necessary 
to  state  the  time  of  the  commission  of  the  of- 
fense accurately,  unless  time  is  a  material  in- 
gre<lient  of  the  offense. 

[Ed.  Note.— For  other  oases,  see  CriaiiDal 
Law,  Cent  Dig.  {  1979;  Dec.  Dig.  «s>814(7)J 
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Ow  iHTOZIOATIira  LlQUOBS  «=>236(7)— Pbosx- 
OUnON— SUFnCMKOT  OF  OVIDERCX  —  PUB- 
P08K  TO   SKIX. 

Testimany  by  two  witnesses  that  th^ 
bought  intoxicatiiiK  Uquor  outright  from  de- 
fendant and  paid  him  tor  it,  and  b?  numerous 
other  witnesses  that  they  obtained  It  from  de- 
fendant's cellar  and  would  leave  the  money 
there,  is  sufficient  to  prove  that  defendant  kept 
the  liquor  fof  purpose  of  sale. 

[Ed.  Note. — For  other  cases,  sec  Intoxicating 
Liquors,  Cent  Dig.  i  309;  Dec.  Dig.  <3=3236 
(7).] 

7.  Criminal  Law  «=»1064(3)— Appkal— Qubs- 
TI0N3  Rbvmwablb— Motion  pob  Niw  Tm- 

AX. 

Where  the  commonwealth  agreed  that  the 
affidavit  for  condnuance  because  of  the  absence 
of  witnesses  might  be  read  as  their  depositions, 
but  defoidant  aid  not  read  it  or  offer  to  read 
it,  and  did  not  make  the  refusal  of  continuance 
a  ground  for  new  trial,  he  waived  the  error  in 
such  refusal,  and  it  cannot  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (I  2677,  2678,  2882 ;  Dee.  Dig. 
€=»i064(3).] 

a  CioiUNAi.  Law  <8=»10S7(1),  1090(13)— Ap- 
peal—Questions  Review  ABLE  —  Bnx  op 
Exceptions— Abgument  op  Counsel. 
Improper   argument   of   prosecuting   attor- 
ney, which  was  not  made  a  part  of  the  record 
by  a  bill  of  exceptions  and  was  presented  for 
the  first  time  in  the  motion  for  new  trial,  can- 
not be  considered  on  appeaL 

[Ed.  Mote. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  {(  2045,  2819,  3204;  Dec.  Dig. 
«=>i037(l),  1^(13).] 

Appeal  from  Circuit  Court,  Ohio  County. 

Bruno  Fpey  was  convicted  of  ImTing  in  his 
possession  intoxicating  liquors  in  a  territory 
where  the  local  (^tion  law  was  In  force  with 
Intention  to  sell  than,  and  he  appeals.  Af- 
firmed. 

VV.  H.  Barnes  and  Heavrln  &  Kirk,  all  of 
Hartford,  for  appellant  C.  E.  Smith,  of 
Hartford,  James  Gamett  of  Louisville,  M.  M. 
Logan,  Atty.  Gea,  and  Overton  S.  Hogan, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  On  June  9,  1915,  Clyde 
Magan,  E.  F.  Cook,  and  C.  F.  Boswell,  aU 
citizens  and  residents  of  Ohio  county,  In  this 
state,  subscribed  and  swore  to  an  affidavit 
before  John  B.  Wilson,  county  judge  of  the 
county,  charging  the  appellant  Bruno  Frey, 
With  having  in  his  i)ossesslon  intoxicating  liq- 
uors In  a  territory  where  the  local  option 
law  was  In  force  and  effect,  with  pne  in- 
tention of  selling  same  contrary  to  the  pro- 
visions of  the  local  option  law,  and  describ- 
ing the  premises  of  the  appellant  as  Is  re- 
quired by  secti<Hi  2572b  of  the  Kentucky 
Statutes,  whereupon  the  county  Judge  in 
accordance  with  subdivision  1  of  the  section. 
Issued  a  warrant,  directed  to  the  sheriff  of 
the  county,  authorizing  him  to  make  search 
of  the  premises  described  in  the  affidavit  and 
to  take  charge  of  any  intoxicating  liquors 
which  he  might  find  therein.  The  warrant 
furthermore  directed  the  sheriff,  that  If  such 
liquors  were  found  on  the  premises,  to  arrest 
the  appellant  and  bring  him  before  the  coun- 


ty Judge  to  be  dealt  with  according  to  law. 
The  search  resulted  in  the  finding  of  9  bar- 
rels of  grape  wine,  each  barrel  containing 
about  50  gallons,  and  all  located  in  a  cellar 
under  the  residence  of  appellant.  This  was 
taken  Charge  of  and  delivered  Into  the  cus- 
tody of  the  county  Judge.  "Hie  appellant  was 
also  arrested  and  brought  before  the  court, 
and  before  his  trial  the  warrant  was  amend- 
ed so  as  to  charge  him  with  having  in  his 
possession  intoxicating  liquors  for  the  pur- 
pose of  selling  same  in  a  territory  where  the 
local  option  law  was  in  force.  A  plea  of  not 
guilty  was  entered,  and  upon  trial  the  appel- 
lant was  found  guilty,  and  from  the  Judg- 
ment rendered  upon  that  verdict  he  appealed 
to  the  Ohio  circuit  court  He  was  tried  in 
that  court  on  October  20, 1915,  and  was  found 
guilty  by  the  Jury ;  It  fixing  his  punishment 
at  a  fine  of  $100  and  confinement  in  the  coun- 
ty Jail  for  20  daya  His  motion  for  a  new 
trial  having  been  overruled,  he  prosecutes 
this  appeal. 

Numerous  grounds  are  relied  upon  for  a  re- 
versal, all  of  which  we  will  endeavor  to  con- 
sider in  the  progress  of  this  opinion,  with- 
out a  numerical  statement  of  th»n. 

[1]  It  Is  insisted  that  the  demurrer  to  the 
warrant  as  amended  should  have  been  sus- 
tained. This  insistence  is  made  because  in 
the  original  warrant  there  was  no  specific 
charge  made  against  the  appellant,  but  it 
only  directed  the  sheriff  to  arrest  him,  should 
intoxicating  liquors  be  found  upon  the  prem- 
ises, and  to  return  him  before  the  county 
Judge  "to  be  dealt  with  according  to  law." 
Before  the  trial,  and  before  the  filing  of  the 
demurrer,  the  warrant  was  amended,  so  as 
to  charge  him  with  the  offense  of  having  In 
his  possession  for  the  purposes  of  sale  intox- 
icating liquors  in  violation  of  the  local  op- 
tion law;  the -language  of  the  amendment 
omitting  the  caption,  being  as  follows: 

"Comes  the  commonwealth  of  Kentucky,  plain- 
tiff, and  by  leave  of  court  amends  its  warrant 
herein,  and  by  way  of  such  amendment  states 
that  there  are  reasonable  mounds  for  believing 
that  the  defendant,  Bruno  Frey,  has  committed 
the  off«ise  of  having  in  his  possession  June  9, 
1915,  spirituous,  vinous  and  malt  liquors,  to 
wit,  wine,  for  the  purpose  of  sale  in  Ohio  coun- 
ty where  the  local  option  laws  prohiWting  the 
sale  of  spirituous,  vinous,  malt  and  other  in- 
toxicating liquors  are  in  full  force  and  effect. 
Wherefore  it  prays  as  in  its  original  warrant." 

From  this  It  will  be  seen  that  the  charge 
Is  In  language  almost  if  not  quite,  sufficient- 
ly specific  to  be  good  in  an  Indictment,  not- 
withstanding It  has  been  many  times  decided 
by  this  court  that  the  charge  In  a  warrant 
of  such  offenses  as  can  be  prosecuted  under 
the  law  by  such  process  need  not  be  stated 
with  the  technical  accuracy  required  In  an 
Indictment.  City  of  Louisville  v.  Wehmhoff, 
et  al.,  lie  Ky.  812,  76  S.  W.  876,  79  S.  W. 
201,  25  Ky.  Law  Rep.  995 ;  Commonwealth  v. 
Leak,  116  Ky.  540,  76  S.  W.  368,  25  Ky.  Law 
Rep.  761.  In  the  latter  case,  upon  the  i)olnt 
under  consideration,  this  court  said: 
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"The  same  technical  Btrlctness  is  not  re- 
quired in  a  proceeding  by  warrant  as  by  in- 
dictment, and  ordinarily  a  warrant  in  tlie  form 
prescribed  by  the  Code  sufficiently  describes  the 
offense;  but,  if  made  to  appear  to  the  satisfac- 
tion of  the  court  that  a  defendant  cannot  intel- 
ligently make  defense,  it  should  be  made  more 
specific." 

This  ezceipt  from  the  Leak  Case  was  quot- 
ed with  appreyval  by  this  court  in  the  Wehm- 
hoff  Case,  snpra.  Upon  the  question  of  the 
right  of  the  commonwealth  to  amend  the  war- 
rant, this  court  tn  that  case  said: 

"In  Commonwealth  v.  Robert  Van  Meter, 
Atrs.,  by  Judge  Cofer,  decided  in  1876^  this  court 
beld  that  a  warrant  issued  in  a  misdemeanor 
case  not  requiring  an  indictment  could  be 
amended,  when  it  was'  not  sufficiently  specific, 
and  that  the  amendment  could  be  made  in  the 
drcuit  court  after  the  appeal  there,  inasmuch 
ad  it  would  not  have  changed  the  prosecution." 

In  view  of  these  authorities,  we  are  unable 
to  agree  with  appellant  in  this  contention. 

[2]  It  is  Insisted  that  upon  the  trial  the 
court  permitted  incompetent  evidence  to  be 
Introduced  by  the'  commonwealth  oyer  the  ob- 
jection of  appellant  The  testimony  object- 
ed to  consisted  of  tliat  of  several  witnesses 
to  the  effect  that  witliin  12  months  preceding 
the  issuing  of  the  warrant,  they  bad  seen 
numbers  of  persons  going  to  the  bouse  of  ap- 
pellant while  In  a  sober  condition,  and  witliln 
a  short  while  thereafter  returning  therefrom 
In  an  intoxicated  condition.  Some  of  the  wltr 
nesses  stated  that  they  did  not  see  these  par- 
ties on  some  of  the  occasions  at  the  house  of 
the  appellant,  while  upon  other  occasions 
they  did  see  them  there,  and  the  argument 
Is  made  that  these  persons  may  have  become 
Intoxicated  from  the  use  of  liquors  obtained 
elsewhere  than  from  the  premises  of  appel- 
lant, and  that,  therefore,  8Ud>  evldenoe  should 
not  have  been  heard  by  the  Jury.  The  court 
admonished  the  Jury  during  the  trial  that 
this  testimony  could  only  be  considered  by  it 
for  the  purpose  of  determining  whether  or 
not  the  article  which  plaintiff  had  on  his 
premises  was  intoxicating,  and  while  It  Is 
possible  that  some  of  these  pers<His  so  observ- 
ed by  the  witnesses  may  have  consumed  in- 
toxicants obtained  from  other  sources,  still 
we  think  the  evidence  was  competent  for 
the  purposes  for  which  It  was  permitted  to 
be  introduced.  The  Intoxicating  qualities  of 
this  liquid  may  be  established,  as  any  other 
fact  essential  to  constitute  a  crime,  by  cir- 
cumstantial evidence,  and  the  Jury  has  a 
right  to  be  placed  by  the  testimony  in  pos- 
session of  all  the  facts  from  which  a  legiti- 
mate deduction  as  to  the  truth  or  falsity  of 
the  essential  fact  may  be  arrived  at.  In  this 
character  of  cases  and  many  others  it  is  fre- 
quently impossible  to  prove  with  mathemati- 
cal certainty  the  facts  necessary  to  a  convic- 
tion, and  the  Jury  bas  a  right  from  the  sur- 
rounding circumstances  to  deduce  from  their 
common  experiences  and  observations  what 
the  truth  Is  touching  the  issue  being  investi- 
gated. The  fact  that  persons  going  to  a  place 
are  seen  going  toward  that  place,  and  with- 


in a  short  wbile  are  observed  returning  there- 
from under  the  influence  of  some  intoxicant, 
is  a  strong  clromiBtance  that  th^  obtained 
from  that  place  something  wblcb  produced 
their  intoxicated  condition. 

[3]  Moreover,  there  was  other  evidence 
that  the  contents  of  the  barrels  in  appellant's 
cellar  was  grape  wine,  wliich  is  known  to  t>e 
intoxicating,  and  a  fact  of  which  this  court 
will  take  Judicial  notice.  Gourley  v.  Com- 
monwealth, 140  Ky.  221,  131  S.  W.  34,  4S  U 
B.  A.  (N.  S.)  816;  Mitchell  v.  Commonwealth, 
106  Ky.  602,  61  S.  W.  17,  21  Ky.  Law  Kep. 
222;  Flanders  v.  Commonwealth,  140  Ky.  3S, 
130  S.  W.  809;  Pedlgo  v.  Commonwealth,  70 
S.  W.  659,  24  Ky,  Law  Bep.  1029 ;  Common- 
wealth V.  Hurst,  e2  S.  W.  1024,  23  Ky.  Law 
Rep.  S65;  Locke  v.  Commonwealtb,  74  S. 
W.  654,  25  Ky.  Law  Rep.  76. 

[4]  It  was  shown  by  the  commonwealth,  by 
the  records  of  the  Ohio  county  court,  that  an 
election  was  held  throughout  the  county  on 
November  2,  1886,  for  the  purpose  of  deter- 
mining whether  or  not  spiritnous,  vinous,  or 
malt  liquors  should  be  sold  in  the  county, 
and  that  there  was  cast  in  favor  of  the  sale 
of  such  liquors  742  votes  and  against  the  sale 
of  it  1,529  votes,  the  certificate  of  which  elec- 
tion was  spread  upon  the  order  books  of  the 
county  court,  as  required  by  law;  but  it  was 
not  shown  whether  the  county  had  continued 
to  remain  local  opticm  territory  since  that 
tlme^  and  because  it  is  not  so  abown  appel- 
lant makes  complaint  The  fact  that  the 
county  became  local  option  territory  by  a 
majority  of  the  votes  of  the  county  at  an  Sec- 
tion called  for  that  purpose  would  create  the 
presumption  that  such  status  of  the  county 
continued,  unless  it  was  affirmatively  shown 
to  the  contrary.  "Hiere  was  no  effort  made 
by  the  appellant  to  show  that  any  subsequent 
election  upon  the  subject  had  been  held  in 
the  county,  or  that  anything  had  occurred  to 
change  the  status  of  the  county  in  tbis  re- 
spect. We  therefore  find  no  morit  in  the  ob- 
jections to  this  testimony  introduced  by  the 
commonwealth. 

[S]  Complaint  Is  made  tbiat  the  instructiMi 
given  by  the  court  permitted  the  Jury  to  find 
the  defendant  guilty  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  ap- 
pellant Iiad  in  his  possession  Intoxicating  liq- 
uors for  the  purposes  of  sale  within  twelve 
months  before  the  issuing  of  the  warrant 
The  language  of  the  warrant  did  not  attempt 
to  confine  the  offense  with  which  appellant 
was  charged  to  the  particular  date  of  the  af- 
fidavit, but  only  that  he  was  guilty  of  the  of- 
fense denounced  by  the  statute.  If  he  was 
guilty  of  such  offense  at  any  time  within  the 
limitation  period  for  whidi  he  cjpuld  be 
prosecuted,  which  is  12  months,  It  would  be 
perfectly  competent  for  the  commonwealth 
to  prove  It,  and  whatever  it  is  competent  to 
prove  is  likewise  competent  to  be  submitted 
to  the  Jury  under  the  instructions  of  the 
court  Time  is  not  of  the  essence  of  tbis 
offense,  <»ily  in  so  far  as  It  is  not  beyond  the 
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UmttaUon  period,  and  under  Criminal  Ciode  of 
Practice,  section  129,  It  is  not  necessary  that 
the  time  of  the  commission  of  the  offense 
should  be  accniately  stated,  even  In  an  In- 
dictment, but  only  that  It  should  be  stated 
to  have  been  committed  before  the  finding  of 
the  indictment,  unless,  of  course,  time  is  a 
material  ingredient  in  the  Indictment  It  is 
not  a  material  ingredient  In  the  offense  with 
which  the  appellant  was  charged,  and  If  It 
Is  not  necessary  to  accurately  state  the  time 
of  the  commission  of  an  offense  in  an  indict- 
ment. It  Is  difficult  to  see  wherein  it  would 
be  necessary  to  so  state  it  in  a  warrant 
when,  as  we  have  before  seen,  the  offense 
in  the  latter  need  not  be  stated  with  as  much 
particularity  as  in  the  fbrmer.  Paul  v. 
Commonwealth,  150  Ky.  848,  169  S.  W.  544 ; 
Commonwealth  v.  Miles,  140  Ky.  679,  ISl  S. 
W.  385,  140  Am.  St  Rep.  401;  Williams  v. 
Commonwealth,  37  8.  W.  889,  18  Ky.  Law 
R^.  667;  Combs  ▼.  Commonwealth,  119  Ky. 
886,  84  S.  W.  753,  27  Ky.  Law  Bep.  273. 

[6]  It  Is  again  Insisted  that,  although  the 
evidence  might  have  riiown  that  the  beverage 
was  intoxicating,  still  the  court  should  have 
ordered  an  acquittal  of  the  appellant,  be- 
cause it  was  not  shown  he  had  same  in  his 
possession  for  the  purpose  of  selling  it  It 
is  scarcely  worth  while  to  Tmrden  this  opin- 
ion with  any  lengthy  consideration  of  this 
objection.  At  least  two  witnesses  tesUfled 
that  they  bought  quantities  of  this  beverage 
outright  and  paid  the  appellant  for  It  Num- 
bers of  others  testify  that  they  obtahied  quan- 
tities of  it  on  different  occasions,  and  would 
leave  the  money  on  the  heads  of  barrels, 
kegs,  and  on  the  doorsteps  of  the  cellar, 
which  method  is  such  an  old  and  cheap  trick 
as  to  have  become  as  much  or  more  convinc- 
ing proof  of  the  sale  as  that  of  an  outright 
purchase.  We  find  no  ground  whatever  for 
this  contention. 

[7]  Lastly,  It  is  claimed  that  the  court  env 
ed  in  refusing  a  continuance  asked  by  tip- 
pellant  and  supported  by  an  affidavit  The 
affidavit  states  the  absence  of  witnesses  who 
had  been  subpoenaed  and  what  their  testl- 
money  would  be  if  present  The  common- 
wealth agreed  that  It  shduld  be  read  as  the 
depositions  of  the  absent  witnesses,  but  upon 
the  trial  the  appellant  did  not  see  proper  to 
read  the  affidavit  or  offer  to  read  it,  and  he 
does  not  make  this  alleged  error  a  ground 
for  a  new  trial,  which,  under  the  repeated 
decisions  of  this  court  is  a  waiver  of  It,  and 
prevents  it  from  being  considered  on  appeal. 

[•]  The  alleged  Improper  argument  of 
counsel  for  the  commonwealth  In  the  closing 
argument  to  the  jury  cannot  be  considered 
by  us,  because  it  is  nowhere  made  a  part  of 
the  record  by  a  bill  of  exceptions,  and  is 
presented  for  the  first  time  in  the  motion  for 
a  new  trial.  Under  repeated  rulings  of  this 
court,  this  objection  under  such  circumstance 
es  cannot  be  considered. 


We  are  thoroughly  convinced'  tbat  the  ap- 
pellant has  had  a  fair  and  impartial  trial, 
and  the  Judgment  is  affirmed. 


FRBY  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentudcy.    April  18, 1916.) 

1.  iNDICruSKT  ASD  Infobuaiion  «=3ia6(3)— 

DUPLICITT. 

An  Indictment  charging  that  defendant  sold 
and  furnished  intozicatiiig  liquors  to  another 
within  local  option  territory  is  not  duplicitous 
aa  charging  the  offense  of  gelling  intoxicating 
liquor  contrary  to  Ky.  St  8  2557,  and  of  fnr- 
oishing  intoxicating  liquor  for  the  purpose  of 
selUng  in  local  option  territory  contrary  to  sec- 
timi  2567b,  subsec.  2,  since  there  is  no  allega- 
tion that  the  liquors  were  furnished  to  be  sold. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  835;  Dec.  Dig. 
«=>  125(3).] 

2.  Obiminai.  Law  «=»U67(6)  —  Apfkal  — 
Habiojess  £)bbob  — iNDiCTMBirr— Sobpltts- 

AGB. 

In  an  indictment  charging  that  defendant 
unlawfully  sold  and  furnished  intoxicating  liq- 
uors, the  words  "and  furnished"  were  surplus- 
age which  merely  required  the  state  to  prove 
an  act  additional  to  Uiose  necessary  to  sustain 
a  conviction,  and  therefore  were  not  prejudicial 
to  defendant 

[Ed.    Note.— For    other   eases,   see   Criminal 
Law,  Cent  Dig.  {  3101 ;  Dec  Dig.  «=»1167(6).] 

3.  CanaNAi.  Law   <8=»1172(7)  —  Appeal  — 

HaBHLESS  EBBOB — INSTBUCTIONS. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor,  error  in  an  instruction  that  to 
convict  ue  jury  must  find  that  defendant  un- 
lawfuUy  fnniished  the  Uqnor,  in  addition  to 
finding  that  he  sold  it,  is  not  prejuxiicial  to  de- 
fendant 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  3160;   Dec  Dig.  <3=9ll72(7).J 

4.  CotJBTs  is=»64(6)— CiBCOTT  CouBT— Special 
TjiRM— N  on  OS 

Under  Ky.  St  §  964,  providing  that  a  spe- 
cial term  of  the  drcuit  court  may  be  held  In 
any  county,  either  by  an  order  entered  at  the 
last  preceding  regular  term  in  the  county  or  by 
notice  signed  by  the  judge  and  posted  at  the 
courthouse  door  for  10  days  before  the  spedai 
term  is  held,  an  objection  that  the  special  term 
at  which  defendant  was  tried  was  called  by  an 
order  entered  at  another  special  term,  instead 
of  at  a  regular  term,  is  immaterial  where  the 
notice  was  duly  posted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  §1  223-227;   Dec  Dig.  «S=»64(5).] 

5.  Cbikinal  Law  <S=9315— Local  Option  — 
Evidence  or  Election — Pbesukftion  as 
CoNTiitrAncB. 

In  a  prosecution  for  selling  intoxicating  liq- 
nors  in  a  local  option  county,  evidence  that  the 
voters  of  the  county  adopted  local  option  nearly 
30  years  before  is  admissible  in  the  absence  of 
proof  of  a  subsequent  election. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  748;   Dec.  Dig.  «r»815.1 

6.  iNToxiCATmo  LiquoBS  iS=3231— Evidknck 

— iRTOXIOATINO  ChABACTEB  OF  lilQUOB. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor,  evidence  that  persons  were 
seen  going  to  defendant's  house  sober  and  com- 
ing away  intoxicated  is  admissible  to  show  the 
intoxicating  quality  of  the  article  sold. 

[Ed.  Note.— FV>r  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  291;    Dec  Dig.  i8=»23L] 
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7.  GBUdif  Ai,  Law  «a»304(20>— Judicial  No-  i 

TICB— IrTOXIOATIHO  ChASACTSK  or  LiQUOBS. 

The  court  will   take  judicial   notice   that 
grape  wine  ia  an  intoxicating  liquor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  716»  2961)4 :  Dec.  Dig.  «=» 
304(20),J 

Appeal  from  Clrcnlt  Court,  Otalo  County. 

Bruno  Frey  was  convicted  of  Belling  In- 
toxicating liquors  in  a  local  option  county, 
and  he  appeals.    Affirmed. 

W.  H.  Barnes  and  Heavrin  &  Kirk,  all  of 
Hartford,  for  appellant  C.  B.  Smith,  of 
Hartford,  James  Garnett,  of  Louisville,  M.  M. 
Logan,  Atty.  Oen.,  and  Oberton  Hogan,  Asat 
Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  The  appellant,  Bruno  Frey, 
was  Indicted  by  the  grand  jury  of  Ohio  coun- 
ty for  violating  the  local  option  law  by  sell- 
ing Intozicatliig  liquors  In  said  county,  where 
the  local  <9tlon  law  was  in  force  at  the  time. 
Upon  his  trial,  after  the  entering  by  him  of 
a  plea  of  not  g^illty,  he  was  convicted,  and 
his  punishment  fixed  at  a  fine  of  $60  and 
confinement  in  the  county  Jail  for  20  days. 
EYiillng  to  obtain  a  new  trial  he  prosecutes 
this  appeal. 

Several  complaints  are  made  to  the  Judg- 
ment, each  of  which,  so  tar  as  we  deem  neces- 
sary, will  be  considered  in  the  progress  of 
this  (pinion. 

[1]  First  A  demurrer  was  entered  to  the 
indictment  which  was  overruled.  The 
ground  insisted  upon  for  the  sustaining  of 
the  demurrer  is  that  It  Is  bad  for  duplicity  in 
that  it  charges  the  commission  of  two  sepa- 
rate and  distinct  offenses.  The  language  of 
the  indictment  in  its  charging  part  is  this: 

"Said  defendant  in  the  county  and  state  afore- 
said on  the day  of ,  1914,  and  with- 
in twelve  months  next  immediately  before  the 
finding  of  this  indictment  did  nnlawfulljr  sell 
and  furnish  to  Charlie  Condor  spirituous,  vinous 
and  malt  liquors,  to  wit,  wine,  and  at  the  time 
he  did  sell  and  furnish  such  liquors  the  general 
local  option  laws  prohibiting  the  sale  of  such 
liquors  were  in  full  force  and  effect  in  said  coun- 
ty, contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Kentucky." 

It  is  Insisted  that  this  language  accuses  the 
appellant  of  the  two  offenses  of  unlawfully 
leUing  Intoxicating  liquors  and  of  unlaw- 
fully /umiiTiin^  intoxicating  liquors  to  the 
prosecuting  witness,  the  one  offense  being 
denounced  by  section  2567,  and  the  other 
by  subsection  2  of  section  2557b,  of  the 
Kentucky  Statutes;  and  we  are  referred  to 
the  case  of  Partln  v.  Commonwealth,  140  Ky. 
146,  130  S.  W.  968,  as  authority  for  this  con- 
tention. A  reading  of  the  opinion  In  that 
case,  however,  will  show  that  this  court  ex- 
pressly determined  that  the  language  in  the 
indictment  then  being  considered,  which  was 
almost  identical  with  that  being  here  con- 
sidered, did  not  charge  two  offenses,  but 
Charged  only  the  one  offense  of  selling  intox- 
icating liquors  in  violation  of  the  local  op- 


tl<m  law.  nie  (pinion  dtes  and  quotes  from 
the  case  of  Hyser  v.  Commonwealth,  116  Ky. 
410,  76  S.  W.  174,  25  Ky.  Lew  Bep.  608,  and 
the  case  of  Gommonwealtih  t.  Dickerson,  76 
S.  W.  1084,  26  Ky.  Law  R^.  1043,  and  then 
says: 

"Under  the  anthorities,  and  others  which 
might  be  dted.  It  is  evident  that  the  indictxnent 
did  not  charge  appellant  with  the  offense  pre- 
scribed in  subsection  2  of  section  2557b  (that  of 
furnishing  liquor),  for  there  is  no  charge  that 
he  procured  for  or  furnished  the  liquor  to  Ad- 
kins  for  the  purpose  of  sale  of  it  in  that  or  any 
other  town  or  district  nor  was  there  the  slight- 
est proof  to  that  effect  Therefore,  the  court 
erred  in  directing  the  jury  to  find  him  guilty  ot 
the  procuring  for  or  fornishing  to  the  witness, 
Adkins,  the  liquor.  The  indictment  was  suffi- 
cient to  charge  appellant  with  the  offense  charg- 
ed in  section  2557." 

The  furnishing  of  intoxicating  liquors.  In 
order  to  be  an  offense  OBder  section  2S57b, 
subsection  2,  must  be  a  ftunlshing  for  the 
pmpose  of  Ul^^  sale  In  local  option  territo- 
ry by  the  person  to  whom  the  liquors  are  fur- 
nished. There  are  no  allegatioiis  in  the  in- 
dictment being  considered  conforming  to  the 
requirements  of  the  statute  which  would 
make  the  furnishing  an  off^ise.  The  indict- 
ment therefore,  charged  but  one  offense,  that 
being  the  one  denounced  by  8ecti<»i  2557,  and 
It  is  therefore  not  subject  to  the  criticism 
made  to  It  and  the  demurrer  thereto  was 
properly  overruled. 

[2]  Hie  use  of  the  phrase  "and  furnish"  In 
the  indictment  was  clearly  unnecessary  and 
may  be  appropriately  classed  as  harmless 
surplusage  as  far  as  the  appellant  is  concern* 
ed.  It  resulted  in  the  commonwealth  chain- 
ing him  with  an  unnecessary  and  additional 
act  In  order  to  render  him  guilty,  for  the  of- 
fense was  C0Dq>lete  If  he  sold  the  intoxicat- 
ing liquors  under  the  drcumstances  charged, 
without  bis  doing  any  othw  act  In  the  way 
of  furnishing  or  otherwise^  This  diaracter 
of  surplusage  does  not  harm  the  defendant 
in  the  indictment  and  will  not  render  It  bad 
on  demurrer.  Coe  v.  Commonwealth,  94  Ky. 
606,  23  S.  W.  371, 16  Ky.  I«w  Rep.  284;  C<»i- 
monwealth  t.  Jarboe,  80  Ky.  143,  12  S.  W. 
138,  U  Ky.  Law  Rep.  344,  and  other  case* 
which  might  be  dted. 

UJ  Second,  it  Is  also  tTialBt<»l  that  the 
court  erred  in  the  sutKuissloa  of  the  case  to 
the  Jury  by  its  Instructions.  But  two  In- 
structions were  given,  the  second  one  was 
the  usual  reasonable  doubt  Instruction,  and 
the  first  one  Is  as  follows: 

"If  the  jury  shall  believe  from  the  evidence 
they  have  heard  in  this  case,  to  the  exclusioa 
of  a  reasonable  donbt  that  the  defendant  did, 
within  12  months  next  before  the  23d  dav  ol 
June,  1915,  in  Ohio  county,  wUlfnlly  and  unlaw- 
fully sell  and  furnish  liquor,  to  wit  wine^  to 
Charles  Condor,  and  at  the  time  he  did  so  the 
local  option  laws  prohibiting  the  sale  of  such 
liquor  were  in  force  at  the  place  where  he  made 
said  sale,  then  the  jury  should  find  the  defend- 
ant guilty  as  diarged  in  the  indictment  and  fix 
his  puni^ment  at  a  fine  oi  not  less  than  |60, 
nor  more  than  $100,  and   confinement  in  the 
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coanty  jail  not  leas  than  20  nor  more  than  40 
dayB,  in  their  discretion,  within  said  limits^" 

Fr<Mn  tbis  instmction  It  will  be  seen  that 
the  court  required  the  Jury  to  believe  that  the 
appellant  had  "sold  and  furnished"  the  liquor 
to  the  prosecuting  witness  before  It  was  au- 
thorized to  convict  him.  The  Jury  were 
thereby  required  to  believe  tmd  find  from 
the  evidence  more  than  was  necessary  to  a 
conviction,  1  &,  In  addltlMi  to  the  sale  that 
the  appellant  also  furnished  the  liquor  to  the 
witness.  As  we  have  hereinbefore  seoi,  the 
oB&aae  would  have  been  complete  by  the  act 
of  sale  alone;  The  word  "furnish"  as  used 
in  the  instructkm  was  surplusage  pure  and 
simple  and  might  be  considered  as  synony- 
mous with  "deliver,"  as  though  the  language 
In  the  instruction  had  been  "sold  and  deliver^ 
ed"  to  the  prosecuting  witness,  which  would 
clearly  not  have  been  prejudicial  to  the  de- 
fendant The  case  of  I^rttn  v.  Oommon- 
wealtb,  supra,  does  not  hold  to  the  contrary. 
The  language  used  in  the  Instruction,  and 
because  of  which  the  Judgment  of  conviction 
was  reversed,  Is  "sold,  procured  for,  or  fur- 
nished to  the  witness  John  Adklns,"  etc.,  thus 
submitting  the  acts  In  the  dlojtmctlve  form. 
Instead  of  the  conjunctive,  and  making  that 
case  almost  the  antithesis  of  the  Instant  case. 
We  are  clearly  of  the  opinion  that  there  was 
no  error  in  the  point  being  considered  prej- 
udicial to  the  substantial  rights  of  appellant 

[4]  Third.  Complaint  is  made  because  the 
proeecutlon  was  tried  at  a  special  term  of  the 
court,  called  for  October  11, 1915,  and  to  con- 
tinue to  and  include  October  16,  1915.  This 
special  term  was  called  by  an  order  entered 
on  the  order  book  of  the  Ohio  circuit  court  at 
another  special  term  which  convened  on  the 
23d  day  of  August  1915,  and  continued  to  and 
Included  September  3,  1915.  This  last  spe- 
cial term  had  been  called  by  an  appropriate 
order  entered  at  the  preceding  regular  June 
term,  1915k    It  Is  insisted  that  the  court  had 


no  authority  to  enter  an  order  for  the  last 
special  term  during  the  first  one,  as  it  was 
not  stated  in  the  order  calling  the  first  special 
term  that  any  such  second  special  term 
would  be  called  at  the  first  one.  Without 
passing  upon  this  point  it  is  sufficient  to  say 
that  tlie  special  term  at  which  the  trial  was 
had  was  called  not  only  by  the  order  entered 
at  the  first  special  term,  but  also  by  the 
posting  of  notice  at  the  courthouse  door,  as 
directed  by  the  provisions  of  the  statutes 
upon  the  subject  (section  964,  Ky.  Statutes). 
So  that  we  find  no  merit  in  this  objection. 

[I,  >]  Fourth.  Complaint  Is  made  to  the 
evidence  which  the  court  permitted  the  com- 
monwealth to  Introduce  to  the  Jury  over  the 
objections  of  the  appellant  This  consisted 
in  showing  the  local  optl(»  election  held  in 
1886  throughout  Ohio  county  by  the  records 
of  the  Ohio  county  court  and  the  testimony 
of  witnesses  as  to  the  gatherings  of  persCHis 
at  the  house  of  the  appellant  and  leaving 
there  in  an  Intoxicated  condition,  being  the 
same  evidence  as  was  considered  in  the  case 
of  Frey  v.  Commonwealth,  169  Ky.  528,  184  S; 
W.  896,  this  day  decided  by  this  court 

[7]  The  testimony  of  the  witnesses  was 
permitted  to  be  introduced  by  the  court  solely 
for  the  purpose  of  showing  the  Intoxicating 
qualities  of  the  article  sold,  which,  according 
to  the  proof,  was  grape  wine ;  and  this  court 
will  take  Judicial  knowledge  of  the  fact  that 
it  is  Intoxicating.  Oourley  v.  Conmionwealth, 
140  Ky.  221,  131  8.  W.  84,  48  L.  R.  A.  (N.  S.) 
316.  These  objections  were  disposed  of  ad- 
versely to  the  contention  of  appellant  in  the 
case  of  the  same  style,  supra,  this  day  decid- 
ed, and  It  will  be  unnecessary  to  further  con- 
sider them  here. 

Other  objections  grow  out  of  the  questiims 
already  determined  and  tbelr  tarth&t  consid- 
eration is  unnecessary. 

There  was  ample  evidence  to  Justly  the 
flndlTig  of  the  Jury  as  to  the  sale,  and  the 
Judgment  based  upon  it  is  affirmed. 
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PERRY  V.  REED.    (No.  1478T.) 

(St  IjooUi  Court  of  Appeals.    Migsonri.    Aprfl 
4^  1916.) 

1.  Appxai.  and  Ebbob  «=92(H(1)  —  NxcxssrcT 
OF  Objection — Bvidkncb. 

Objection  to  evidence  not  made  during  the 
trial  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  1258.  1250,  1274-1277 : 
Dec.  Dig.  <8=»2()l(l) ;   Triajf,  Cent  Dig.  f  172.] 

2.  Afpkai,  and  Ebbob  €=»301— Motion  tob 
New  TbiaI/— Objection  to  Exclusion  of 
Evidence. 

Where  a  motion  for  new  trial  does  not 
suggest  that  testimony  has  been  improperly  ex- 
daaed,  that  question  cannot  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1743, 175S-1766;  Dec.  Dig. 
«=>301.] 

3.  Qtjabdian  and  Wabd  «=>13(4)— Affoint- 
VENT— Chabacteb  OF  Ottabdian. 

In  a  proceeding  to  have  a  guardian  ap- 
pointed for  two  minora  under  Rev.  St  1900,  { 
406,  providing  for  guardianship,  evidence  that 
their  father  and  his  present  wife  had  shown 
good  character  since  their  marriage  and  were 
talcing  good  care  of  the  minors  held  to  support 
a  verdict  that  the  father  was  a  fit  and  competent 
person  to  act  as  guardian. 

[Ed.  Note. — For  other  caseti,  see  Guardian  and 
Ward,  Cent  Dig.  S  45 ;  Dec.  Dig.  <8=13(4) ; 
Appeal  and  Error,  Cent  Dig.  i  666.1 

Appeal  from  Circnit  Court.  Knox  (bounty; 
Chas.  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Application  by  J.  S.  Perry  for  guardianslilp 
against  Ora  P.  Reed.  For  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

F.  H.  McCnllougta,  of  Edina,  for  appellant 
C.  M.  Smith,  of  Edina,  Otho  F.  Matthews,  of 
Macon,  and  F.  E.  Robinson,  of  Edina,  for 
respondent. 

REYNOLDS,  P.  J.  One  J.  S.  Perry,  ma- 
ternal grandfather  of  a  boy  aged  6  years  and 
a  girl,  aged  3  years  at  the  time  of  the  making 
of  the  application,  which  was  December  2nd, 
1013,  applied  to  the  Probate  Court  of  Knox 
County  for  the  appointment  of  a  suitable 
person  as  guardian  and  curator  of  the  estate 
of  the  minors,  that  estate  consisting  of  a 
farm  said  to  be  of  the  value  of  $6,000,  situate 
In  Knox  County  and  coming  to  the  children 
through  tbelr  mother,  since  deceased.  It  is 
alleged  in  this  application  that  Ora  F.  Reed, 
the  father  of  the  two  children  is  "Incompe- 
tent and  unfit  to  manage  said  estate  and  to 
have  the  care  and  custody  of  said  minor 
children." 

The  application  presented  to  the  Probate 
Court  was  heard  there  by  a  Jury  which  found 
Ora  F.  Reed  to  be  incompetent  and  unfit  for 
the  duties  of  guardianship  of  the  minors. 
From  this  Reed  appealed  to  the  Circuit  Court, 
In  which  he  filed  an  answer  averring  that 
he  is  the  father  and  that  he  is  the  natural 
guardian  of  the  children  named;  that  they 
are  the  owners  of  the  80  acres  of  land  de- 


scribed and  that  he  has  greatly  Improved  It, 
having  placed  extensive  improvements  on  it. 
and  that  he  la  ready,  willing  and  able  to 
furnish  bond  as  guardian  of  the  minors. 
Further  answering,  Reed,  designated  as  de- 
fendant, avers  that  neither  plaintiff,  mean- 
ing Perry,  nor  any  other  person  has  filed 
an  application  to  be  appointed  guardian  or 
cnratM'  of  his  (defendant's)  children  with  the 
Probate  Court  of  Knox  County,  stating  facts 
showing  defendant  is  not  entitled  to  the  care 
and  custody  of  his  minor  children,  and  that 
no  application  under  the  provisions  of  section 
405,  Revised  Statutes  1900,  has  been  filed  by 
any  applicant  for  appointment  of  guardian 
and  curator  and  that  the  Probate  Court  had 
no  Jurisdiction  to  try  the  cause,  hence  the 
circuit  court  has  none.  Defendant  prays 
that  the  proceedings  be  dismissed. 

PlalntUf  filed  a  reply  to  this,  denying  the 
the  new  matter  pleaded.  There  does  not 
seem  to  have  been  any  ruling  on  this  plea, 
as  it  may  be  called,  and  the  cause  went  to 
trial  before  the  court  and  Jury,  at  the  con- 
clusion of  which  the  Jury  returned  a  verdict 
finding  for  the  defendant  and  that  he,  "Ora 
F.  Keed,  is  a  fit  and  competent  person  for  the 
duties  of  guardianship  of  his  ctiildren."  The 
court  entered  up  judgment  following  the  ver- 
dict, and  adjudging  costs  against  plaintiff. 
From  this  plaintiff  has  appealed  to  our 
court,  having  filed  his  motion  for  a  new  trial 
and  in  arrest  of  judgment  and  saved  excep- 
tions to  the  action  of  the  trial  court  In 
overruling  these  motions. 

[1]  Here  counsel  for  appellant  assigns  as 
one  error  the  action  of  the  court  in  admitting 
the  testimony  of  certain  witnesses,  who  tes- 
tified to  the  character  and  reputation  of  de- 
fendant and  his  wife  after  the  Institution  of 
the  suit  The  "suit"  was  instituted  Decem- 
ber 2nd,  1913,  by  filing  the  petition  of  plain- 
tiff before  set  out,  and  the  cause  was  tried 
in  December,  1914.  We  find  no  such  objec- 
tion made  during  the  trial  to  the  testimony 
of  the  witnesses  named,  so  we  overrule  that 
assignment. 

[2]  Another  assignment  is  to  the  action  of 
the  trial  court  In  sustaining  objection  to  tes- 
timony of  witnesses  as  to  what  they  had  heard 
the  present  wife  of  defendant  testify  in  the 
trial  of  the  case  in  the  Probate  Court.  It 
l3  sufficient  to  dispose  of  this  by  saying  that 
while  the  motion  for  a  new  trial  attacked  the 
action  of  the  trial  court  In  the  admission  of 
testimony,  no  suggestion  is  there  made  that 
testimony  had  been  improperly  excluded. 

It  is  further  assigned  for  error  that  the 
instructions  given  at  the  instance  of  defend- 
ant, and  there  are  13  of  them,  are  mislead- 
ing, contradictory,  argumentative  and  Illegal. 
We  have  read  and  considered  all  of  them. 
They  are  too  long  to  warrant  recital  here. 

This  is  a  rather  peculiar  proceeding  and 
so  far  as  we  are  advised  has  no  parallel  In 
our  appellate  courts.     Section  406,   Revised 
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statutes  1900,  itroTldes  tbat  If  A  minor  hare 
uo  i>areiit  UTing,  or  the  parents  be  adjudged 
incompetent  or  unfit  for  the  duties  of  guard- 
ianship, the  Probate  Court  ot  the  proper 
county,  "shall  appoint  guardians  to  such 
minors  under  the  age  of  14  years.  •  •  • 
Unfitness  or  incompetency  of  parents,  after 
ten  days'  notice  to  the  iwrents,  shall  be  de- 
cided in  the  Probate  Ciourt  by  the  Judge  there- 
of, or  by  a  Jury,  if  one  Is  demanded." 

The  preceding  sections,  406,  404  and  405, 
provide  (403)  that  in  all  cases  not  otherwise 
provided  by  law,  the  father,  if  living,  shall 
be  the  natural  guardian  and  curator  of  his 
children,  and  have  the  custody  and  oare  of 
their  persons,  edn cation  and  estates;  and 
when  such  estate  is  not  derived  from  the  par- 
ent acting  as  guardian  and  curator,  audb 
parent  shall  give  security  and  account  as 
other  gnardians  and  curators.  On  his  refusal 
or  neglect  to  qualify  the  Probate  Court  shall 
appoint  a  suitable  person. 

Section  404  provides  that  when  a  minor  is. 
entitled  to  or  possessed  of  any  estate  not  de- 
rived from  the  parent  and  It  shall  be  suggest- 
ed to  the  Probate  Court  that  such  parent 
Is  incompetent  or  Is  mismanaging  or  wasting 
the  estate,  the  court,  on  notice  to  the  parent, 
and  sufficient  cause  not  being  shown  to  the 
contrary,  shall  appoint  a  curator. 

Section  405  provides  that — 
"every  applicant  for  appointment  as  guardian 
or  curator  of  a  minor  snail  file  with  the  Pro- 
bate Judge  or  clerk  an  application  stating  there- 
in the  name  and  age  of  such  minor,  the  county 
of  his  residence,  the  estimated  value  of  his  real 
and  personal  property,  the  names  of  his  parents, 
and  whether  they  be  Uvlng  or  dead." 

We  have  recently  had  occasitMi  to  consider 
sections  408,  404  and  406,  In  State  ex  rel. 
Young  V.  Cook,  Ffobate  Judge,  not  yet  offi- 
cially reported,  but  see  183  S.  W.  S65. 

[3]  Connsel  for  appellant  claims  that  this 
Is  a  proceeding  under  the  above  uections  404 
and  406.  If  tbat  Is  true,  then  the  point  made 
by  respondent  in  his  answer  may  be  good; 
that  is,  as  these  sections  404  and  406  coo- 
template  aa  aiHDlication  for  some  one  toe  his 
own  amtointment  and  as  there  is  no  such  ap- 
plication here,  then  the  case  must  fail.  But 
it  is  not  neoetisary  to  decide  this.  Both  sides 
have  tiled  it  on  the  theory  that  the  point  in- 
Tolred  was  as  to  the  fitness  of  the  fbther  to. 
act  as  guardian,  using  that  word  here  as  in 
section  406,  supra,  as  embracing  guardian 
and  curator.  By  tbat  section  this  is  made  a 
question  for  the  Jury.  The  testimony  here 
was  directed  to  tbat  and  took  a  wide  latitude, 
covering  the  character  not  only  of  the  de- 
fendant but  of  his  present  wife;  While  tben 
was  testimony  tending  to  doud  their  conduct 
prior  to  their  marriage,  there  was  strong, 
probative  evidence  tending  to  prove  good 
character  and  clean  lives  since  then  and  that 
they  were  taking  good  care  of  the  minors 
both  as  to  their  personal  comfort  and  moral 
training.    A  careful  consideration  of  the  In- 


structions given  satisfies  us  that  they  ftfllow- 
ed  the  case  as  made  by  counsel  and  the  theo* 
17  upon  which  it  was  tried,  correctly,  latere 
are  some  minor  defects  in  some  of  them,  but 
not  to  mislead  the  Jury  or  place  the  case  be- 
fore it  on  a  wrong  theory.  In  short,  we  find 
no  reversible  error  in  them. 

Finally,  it  is  assigned  that  tlie  verdict  Is 
the  result  of  passion  and  prejudice  on  the 
part  of  the  Jury.  We  do  not  think  so.  The 
case  as  presented  was  peculiarly  one  for  the 
Jury,  a  case  in  which  honest  men  might  dif- 
fer.   We  see  no  cause  to  overturn  the  verdict 

Finding  no  errors,  as  errors  are  assigned, 
we  affirm  the  Judgment  ot  the  drcvit  court 

NOBTONI  and  AliLEN,  Jj.,  concur. 


INGERSOLL  v.  BOND.    (No.  11777.) 

(Kansas  City  Court  ot  Appeals.    Missouri. 
April  3,  1M6.) 

Saij:s  «=343&— Bbxach  or  Wabbantt— Bcr- 

DER  OF  Paoor. 

In  an  action  by  the  seller  of  a  horse  for 
the  price,  defended  for  breach  of  warranty  of 
soundness,  the  burden  was  on  the  buyer  to  prove 
the  breach  of  warranty. 

n&d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  126&-1260;   Dec.  Dig.  <e=s>439.] 

Appeal  from  Circuit  Court,  Bates  County ; 
O.  A.  Calvlrd,  Judge. 

"Not  to  be  officially  published." 

Action  by  A.  J.  IngersoU  against  George  A. 
Bond.  From  a  Judgment  tor  plaintiff,  de- 
fendant appeals.     Affirmed. 

Smith  &  Chastaln,  of  Butler,  for  appellant 
J.  S.  Brlerly,  of  BarrlsonviUe,  and  L.  A. 
Bruce,  for  respcmdent 

BliUSON,  P.  J.  PlalntUTs  action  is  for 
the  purchase  price  of  a  horse  alleged  to  have 
been  warranted  to  be  sound.  He  recovered 
Judgment  in  the  trial  court 

The  defense  was  a  warranty  of  soundness, 
and  breach.  Defendant  presents  the  facts, 
In  a  bill  of  exceptions  of  a  few  words,  as  the 
evidence  in  favor  of  each  party  tended  to 
show  them.  The  parties  were  in  accord  that 
the  horse  was  sold  for  $165  and  was  war- 
ranted to  be  sound;  but  disagreed  as  to 
whether  he  was  in  fact  sound,  that  la,  they 
disagreed  on  the  question  whether  there  was 
a  breach  of  warranty.  As  Just  stated,  there 
was  evidence  tending  to  sustain  eadi  party. 
The  sole  question  presented  is  whether  the 
court  erred  in  Instructing  the  Jury,  at  plain- 
tiff's request,  tbat  the  burden  was  on  de- 
fendant to  prove  the  breach  of  the  warranty. 
We  think  it  did  not  The  instruction  was 
proper.  Branson  v.  Turner,  77  Mo.  489,  495 ; 
Garvey  v.  Bauck,  85  Mo.  App.  14;  Roth  v. 
Continental  Wire  Ca,  94  Mo.  App.  236,  270, 
68  S.  W.  594;  Bums  v.  Nichols,  89  IlL  480; 
Hoffman  v.  Hampton  School  Dlst,  96  Iowa, 
319,  65  N.  W.  322 ;  Keystone  Co.  v.  Forsyth, 
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128  Midi.  626,  82  N.  W.  521;  Wallao*  t. 
Donglas,  68  W.  Ya.  102,  61  &  E3.  86». 

We  think  the  authoritiefl  referred  to  in 
defendant's  brief  and  argument  are  not  ap- 
plicable. 

The  Judgmmt  is  affirmed.   All  concur. 


STATE  V.  BOSBFEI/T.    (No.  1C068.) 

(St.  Z<oui8  Court  of  Appeals.    MissourL    April 

4,  1016.) 

1.  CananAL  Xjkw  €=>SS3— Tbiai.— Findikos 

— SUITICIBNCT— STATUra. 

Under  Bev.  St.  1909,  i  4901,  providing  that, 
if  on  the  trial  of  any  person  indicted  for  lar- 
ceny the  evidence  shall  establish  embezzlement, 
the  jury  shall  return  as  their  verdict  that  de- 
fendant is  not  guilty  of  larceny  but  is  suilt; 
of  embezzlement,  and  defendant  shall  be  pun- 
ished for  embezzlement,  a  finding  by  the  court 
sitting  as  a  jury  that  a  defendant  charged  with 
larceny  was  gmlty  of  embezdement  without  a 
iinding  that  he  was  not  guilty  of  larceny  is  not 
sufficient  to  sustain  a  sentence  for  embezzle- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  2104r-2106;  Dec.  Dig.  «=> 
883.] 

2.  Embkzzleicent  «=>35— Labcsnt  «s»40(8)— 
Fbosecution — Vasianok— Check. 

A  charge  of  larceny  or  embezzlement  of  law- 
ful Btoney  of  the  United  States  is  not  sustained 
by  proof  of  the  larceny  or  embezzlement  of  a 
check. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  |{  66-69;  Dec.  Dig.  iS=>36; 
Larceny,  Cent.  Dig.  H  116-119;  Dec.  Dig.  «=> 
40(8).] 

Appeal  from  St  Louia  Court  of  Criminal 
Correction;   Ben].  Clark,  Judge. 
"Not  to  be  offidaUy  publisbed." 
S.  I.  Bosefelt  was  convicted  of  embezzle- 
ment, and  he  appeals.    Beversed,  and  deftod- 
ant  discharged. 

McShane  &  Goodwin,  of  St  Lonls,  for  ap- 
pellant Howard  Sidener  and  J.  B.  Weln- 
brenner,  both  of  St  Louia,  for  the  State. 

BEYNOLDS,  P.  J.  Defendant  was  pro- 
ceeded against  by  information  filed  by  the 
Assistant  Prosecuting  Attorney  of  the  St 
Louis  Court  of  Criminal  Correction,  in  that 
defendant,  at  the  city  of  St  Louis,  on  May 
22nd,  1914,  "?12.75  lawful  money  of  the  Unit- 
ed States,  all  of  the  value  of  $12.75,  aU  the 
property  of  M.  Stemberger  then  and  there 
being  found  unlawfully,  wilfully  did  then 
and  there  steal,  take  and  carry  away  with- 
out the  consent  of  the  owner,  with  the  In- 
tent then  and  there  to  permanently  deprive 
the  owner  of  the  use  thereof,  and  to  convert 
the  same  to  his  own  use,"  contrary,  etc 
Pleading  "not  guilty,"  defendant  was  tried 
before  the  court,  a  jury  having  been  waived. 

The  transcript  of  the  Judgment  in  this 
case,  after  recital  of  the  plea,  submission, 
etc.,  proceeds: 

"Thereupon  the  trial  of  this  cause  proceeded, 
and  the  court  having  heard  all  of  the  evidence 
and  being  fully  advised  of  and  concerning  the 
premises,  doth  find  the  defendant  guilty  or  em- 


beealement  It  Is  therefore  oonsidered  and  ad- 
judged by  the  court,  that  die  said  defendant 
for  nis  said  offense  pay  to  the  State  of  Missouri, 
for  the  use  of  the  city  of  St  Louis,  a  fine  of  $50, 
together  with  the  costs  herein  accrued,  and  that 
execution  issue  therefor." 

The  judgment  in  this  case  will  have  to  ba 
reversed. 

[1]  In  the  first  place,  section  4801,  Be- 
vised  Statutes  1909,  provides,  among  other 
things,  that: 

"If,  upon  the  trial  of  any  iierson  indicted  for 
larceny,  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  rea- 
son thereof,  be  entitled  to  be  acquitted,  lut  th« 
jury  thaU  return  at  their  verdiot  that  ntch  per- 
ton  M  not  guilty  of  embezslement,  but  m  guilty 
of  larceny,  and  thereupon  such  person  shall  be 
liable  to  be  punished  in  the  same  manner  as  if 
be  had  been  convicted  upon  an  indictment  for 
such  larceny ;  *  *  *  and  no  person  so  tried 
for  embezzlement  or  larceny,  as  aforesaid,  shall 
be  liable  to  be  afterward  prosecuted  for  larceny 
or  embezzlement  upon  the  same  facts."  (Italics 
ours.) 

Our  Supreme  Court  has  decided,  after 
what  may  be  called  rather  diverse  opinions 
on  the  question,  that  this  part  of  the  section 
is  constitutional  in  so  far  as  allowing  con- 
viction for  embezzlement  nnder  an  indict- 
ment charging  larceny.  This,  on  the  theory 
that  embezzlemoit  is  the  lesser  degree  of  the 
same  crime.  See  State  v.  Thompson,  144  Mo. 
314,  46  S.  W.  191.  Passing  upon  this  same 
section,  which  was  then  section  2367,  Bevised 
Statutes  1899,  our  court,  in  State  v.  Corn- 
wall, 88  Mo.  App.  190,  held  that  on  a  con- 
viction under  an  Indictment  for  larceny,  U 
the  evidence  proves  the  defraidant  guilty  of 
embezzlement,  the  verdict  shall  be  guilty  of 
embezzlement  and  not  guilty  of  larceny,  and 
that  a  general  verdict  of  guilty  would  not 
be  sufficient 

In  the  case  at  bar  there  la  no  general  ver- 
dict of  guilty,  but  a  distinct  verdict  or  find- 
ing by  the  trial  court  sitting  as  a  jury,  of 
embezzlement  That  entitled  the  defendant, 
as  a  matter  of  right,  to  a  verdict  of  not 
guilty  of  the  charge  of  larceny  of  which  he 
stood  indicted.  Here  there  Is  no  such  ver- 
dict For  this  reason  the  judgment  would 
have  to  be  arrested. 

[2]  Over  and  above  that  however,  there  is 
a  fatal  variance  between  the  allegata  and 
probata.  The  defendant  la  distinctly  dtarg- 
ed  with  the  larceny  of  $12.75,  "lawful  money 
of  the  United  States."  a%e  proof  shows  be- 
yond controvert  that  there  was  no  larceny 
or  embezzlement  of  any  lawful  money  of 
the  United  States;  on  the  contrary,  the  ar- 
ticle or  thing  received  by  defendant  and 
said  to  have  been  converted  by  him  was  a 
Check  for  that  amount  the  check  payable  to 
S.  I.  Bosefelt  lA  payment  of  a  bill  for  wines 
sold,  it  being  claimed  that  the  prosecuting 
witness,  one  Stemberger,  was  entitled  to  this 
check,  although  made  to  the  order  of  defend- 
ant Def«idant  on  his  part  claiming  that 
he  and  Stemberger  were  partners  and  that 
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there  was  neither  embeszlement  nor  larceny 
In  hla  receiving  and  retaining  the  check. 
The  charge  of  larceny  or  embezzlement  of 
fl2.75,  "lawful  money  of  the  United  States," 
is  not  Bostalned  by  a  proof  of  the  isiceny  or 
embesElement  of  a  check  for  that  amount. 
80  our  Supreme  Court  has  held  In  two  cases, 
namely,  State  v.  Mlspagel,  207  Mo.  6S7,  106 
S.  W.  018 ;  State  v.  OasUeton,  265  Mo.  201, 
164  S.  W.  482. 

Furthermore,  a  careful  consideration  of 
the  testimony  In  the  case  satlsfles  ns  that 
there  Is  no  substantial  evldenoe  warranting 
the  finding  that  defendant  was  guilty  of  em- 
beazlement. 

For  these  reasons,  the  Judgment  of  the 
Gourt  of  Orlmlnal  Correction  Is  reversed  and 
the  defendant  discharged. 

NOBTOMI  and  AU^BN,  JJ.,  eoncor. 


DBiWEBSE  y.  CITT  OF  ST.  JOSEPH. 
(No.  U946.) 

(Kansas  City  Court  of  Appeals.     MissoorL 
AprU  8,  191&) 

MtmiCXFAI.  O0RPOBATIONS«=9821(20)— Injttbt 

m   Stbxkt  — GoNTsiBTiTOBY  NxauaiHOB — 

Question  tqk  Jubx. 

In  an  action  for  personal  injuries,  vheth- 
er  plaintiff  was  eullty  of  contributory  negligence 
tu  allowing  her  Duggy  to  drop  into  a  mt  while 
driving  along  the  street,  held  for  the  jury  under 
the  endence. 

(Ed.  Note.— For  other  cases,  see  Munidnal 
Con>oration8,  Cent  Dig.  {  1754;   Dec.  Dig.  «=» 

Appeal    from    Circuit    Court,    Buchanan 

County ;  Thomas  B.  Allen,  Judge, 
'^ot  to  be  officially  published." 
Action  by  Clara  B.  Deweese  against  the 

City  of  St  Joseph.    Judgment  for  plaintiff, 

and  defendant  appeals.   Affirmed. 

Chas.  L.  Faust,  City  Counselor,  MerrUl  B. 
Otis,  and  Herman  Hess,  all  of  St  Joseph, 
for  appellant  Mytton  &  ParklnsoD,  of  St 
Joseph,  for  respondent 

ELLISON,  P.  J.  Plaintiff  was  driving  a 
<me-horse  buggy  along  one  of  defendant's 
paved  streets,  and  was  thrown  from  the  bug- 
gy and  injured.  She  brought  this  action  for 
damages,  and  recovered  Judgment  In  the  cir- 
cuit court 

"Hierc  was  evidence  showing  a  mt  In  one 
of  the  principal  streets  of  the  city,  16  to  20 
'Inches  deep,  10  Inches  wide,  and  running 
with  the  street  for  20  feet  Plaintiff  was 
undoubtedly  hurt,  by  reason  of  her  buggy 
dropping  Into  the  rat  while  driving  along 
the  street,  and  defendant  was  undoubtedly 
guilty  of  negligence  In  permitting  the  rut 
The  only  questioa  In  the  case,  of  any  sub- 
stance, is  whether  she  should  be  denied  a 
Judgment  on  account  of  contributory  negli- 
gence. We  have  concluded  that  we  would  not 
be  Justified  In  holding  that  she  was  barred  as 


a  matter  of  law,  and  we  therefore  qwrove 
the  action  of  the  trial  court  in  allowing  the 
question  to  be  decided  by  a  Jury. 

Plaintiff  did  not  know  of  the  defect,  and 
testified  that  she  was  driving  along  in  a  care- 
ful manner;  that  she  was  looking  at  the 
street,  that  Is,  she  was  looking  ahead  at  the 
street,  and  did  not  observe  the  rut  We  do 
not  think  the  <±aracter  or  kind  of  defect 
was  such  that  we  should  say  as  a  matter  of 
law,  that  she  should  have  observed  it  Dev- 
lin V.  aty  of  St  Louis,  2S2  Mo.  203,  158 
S.  W.  846;  Alexander  v.  St  Joseph,  170 
Mo.  App.  876,  156  S.  W.  729.  The  obstruc- 
tlwi  In  this  case  Is  wholly  unlike  the  pile  of 
Iron  rails  In  Woodson  v.  Met  By.  Co.,  224 
Mo.  685,  123  S.  W.  820,  80  L.  B.  A.  (N.  S.) 
881,  20  Ann.  Cas.  1039. 

We  do  not  see  any  abuse  of  discretion  In 
the  trial  court  refusing  a  new  trial  on  ac- 
count of  newly  discovered  evldenca  The 
Judgment  Is  affirmed.    All  concur. 


McKBNZIE  OABPET  CO.  v.  LEFFLEB. 
(No.  U99a) 

(Kansas  City  Court  "of  Appeals.     Missouri. 
April  8,  1916.) 

1.  Husband  and  Wife  «=s>181(7)-- Trruc  to 
Pbopebtt— PaxBtncFTioN  nox  Possession. 

Where  a  husband,  living  with  bis  wife, 
bought  furniture  and  made  payments  reducing 
the  balance  due,  and  in  consideration  of  such 
balance  by  a  written  bill  of  sale  sold  the  furni- 
ture to  the  seller,  no  delivery  being  made,  the 
wife,  then  living  apart  from  the  husband,  being 
in  possession  of  the  property,  the  presumption 
raised  by  her  possesnon  was  that  title  was  in 
the  wife. 

W'E<d.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |  488;    Dee.  Dig.  •=>181(7).] 

2.  Husband  and  Wzr  «=9l31(7)  —  Posses- 
sion OF  Pebsonaltt  bt  Wife— Presump- 
tion. 

In  a  contest  over  the  title  to  personalty  be- 
tween a  wife  and  her  husband  who  have  separat- 
ed, tiiere  Is  no  presumption  that  the  possession 
of  the  goods  is  in  the  husband,  and  the  wife's 
possession  will  be  presumed  to  be  in  her  own 
right 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  488;    Dec.  Dig.  «=>131(7).) 

3.  Husband  and  Wirs  «=>  131(7)  —  Posses- 
sion OF  Peopebtt— Pbbsumption  of  Titu 

— -BlOHT  to  BEBUT. 

The  seller  of  furniture  to  a  husband,  suing 
his  wife  in  replevin  therefore  after  separation 
from  her  husband,  had  the  right  to  rebut  the 

E resumption  of  title  in  the  wife,  arising  from 
er  possession  of  the  goods,  as  by  showing  that 
when  it  sent  for  the  property  the  wife  stated 
that  her  husband  should  pay  for  It  and  give  It' 
to  her. 
^Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  488;   Dec.  EMg.  «=>131(7).l 


WH 


4.  Afpeai,  and  Eriob  «s>666  —  Acceptance 
OF  ABErrRACT— SENDine  fob  Bnx  of  Bxokp- 

TIONS. 

In  the  absence  of  a  counter  abstract,  the 
C!onrt  of  Appeals  must  accept  that  of  appellant, 
though  if  a  counter  abstract  bad  been  present- 
ed by  respondent  and  not  agreed  to  by  appet 
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lant,  under  the  statute  the  Court  of  Appeals  1b 
required  to  tend  for  the  bill  of  esceptiona. 

[Ed.  Note,— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2860;  Dec.  Dig.  <8=»6e5.] 

5.  TBIAI.  «=366— BXOFEiraRO  01"  CUffl»-OOH- 
8ENT  W  GOUBT. 

A  case  can  be  reopened  and  further  eyi- 
dence  received  only  by  consent  of  the  court. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent 
Dig.  J  156;    Dec.  Dig.  «=>66.1 

a  Apfeai.  AMD  Bbbob  i8=»854(4)— RitviBW— 
ADinssion  or  Evidenck  —  Objection  Be- 
low. 

The  Court  of  Appeals  cannot  uphold  the 

exclusion  of  evidence  because  obnoxious  to  an 

objection  not  made  l>eIow. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {|  3413-8416;   Dec.  Dig.  «8=» 

864(4).] 

Appeal  from  Circuit  Court,  Pettla  CJonnty ; 
H.  B.  Shaln,  Judge. 

Action  by  the  McKenele  Carpet  C<»npaii7 
against  Edna  Leffler.  From  a  Judgmsiat  of 
nonsuit,  plaintiff  appeals,  Jadgment  revera- 
ed,  and  caose  remanded. 

C  O.  Kelly,  of  Sedalia,  for  appellant. 
Paul  Bamett  and  Hall,  Robertson  &  CKBan- 
non,  all  of  Sedalia,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action,  began 
In  the  circuit  court,  la  in  replevin  to  recover 
possession  of  a  lot  of  household  furniture. 
Affidavit  and  bond  were  filed,  and  the  prop- 
erty taken  from  defendant  and  delivered  to 
plaintiff.  The  court  gave  an  Instruction  for 
defendant  in  the  nature  of  a  demurrer  to  the 
evidence  in  plaintiff's  behalf,  and  the  latter 
took  a  nonsuit. 

[1]  It  appears  from  the  evidence  that  de- 
fendant is  the  wife  of  James  Leffler,  though 
they  have  separated;  that  while  they  were 
living  together,  James  bought  of  plaintiff  the 
furniture  In  controversy  for  the  price  of  $551, 
'  on  which  be  made  payments,  reducing  the 
balance  due  to  9SX2.  It  further  appears  that, 
in  consideration  of  this  balance,  James,  by 
written  bill  of  sale,  sold  the  furniture  to 
plaintiff;  but  no  delivery  was  made,  and  de- 
fendant, then  living  apart  from  him,  was  In 
possession  of  the  property.  On  this  state 
of  the  evidence,  considered  apart  irom  an  of- 
fer of  proof  made  by  defendant,  the  title  to 
the  property  should  be  held  to  be  in  the  de- 
fendant The  possession  in  defendant  raises 
presumption  of  title.  O'Malley  v.  Construc- 
tion (30.,  256  Mo.  386,  164  S.  W.  565. 

[21  But  It  is  said  that  In  the  instance  of 
a  married  woman  on  a  contest  between  her 
and  her  husband,  the  presumption  will  be 
that  the  possession  is  in  the  husband.  Bums 
V.  Bangert  16  Mo.  App.  22,  35;  McClain  t. 
Abshlre,  63  Mo.  App.  333,  339.  If  we  concede 
that  to  be  true  when  the  husband  and  wife 
are  living  together,  when  they  have  separat- 
ed, though  not  divorced,  the  presumption  in 
favor  of  the  husband  does  not  obtain,  and  the 
wife's  possession  will  be  presumed  to  be  in 
her  own  right 


[t]  But  It  was  plaintiffs  right  to  rebut  the 
presumption  of  title  In  defendant  arising 
alone  on  possession,  and  to  do  so  it  offered  to 
prove  that  when  It  obtained  the  bill  of  sale 
and  sent  for  the  property,  defendant  stated 
ttiat  her  husband  "ought  to  pay  for  this  prop- 
erty and  then  give  it  to  her."  IMb  should 
not  have  been  excluded.  It  bad  a  tendency 
to  show  that  defendant,  though  in  possession 
of  the  property,  did  not  own  It 

[4]  Defendant  claims  In  her  statement  and 
brief  that  thla  evidence  was  offered  after  the 
case  had  been  dosed.  But  the  abstract  doeM 
not  so  show  it  and,  in  the  absence  of  a  coun- 
ter abstract  we  must  accept  that  of  the  ap- 
pellant If  a  counter  abstract  had  been  pre- 
sented by  respondent  and  not  agreed  to  by 
appellant  we  then,  under  the  statute,  would 
be  required  to  send  for  the  bill  of  exceptions. 

[S,  6]  But  even  if  the  eWdenoe  was  oftered 
on  a  reopening  of  the  case,  it  must  have  been 
reoi)ened  by  consent  of  the  court  The  evi- 
dence was  not  excluded  <m  account  of  time 
when  offered,  but  that  it  .was  considered  not 
to  affect  the  case. 

Other  suggestions  were  made  wbldi  may 
not  arise  on  retrial.  The  Judgmefat  is  re- 
versed, and  cause  remanded.    All  concur. 


HOWARD  V.  CaiCAGO,  R.  I.  &  P.  RT.  (30. 
(No.  11931.) 

(Kansas  City  Court  of  Appeals.    MlssonrL 
AprU  8,  1916.) 

1.  Coumebck  «=>33— SHiPinsNTS  — TniaMi 
wrrHiN  State— "IHTBBSTATB  Coioikbcb"— 
Passing  Thbouoh  Othbb  State. 

Where  the  point  of  shipment  of  live  stock 
and  the  point  of  destination  were  l>oth  in  Mis- 
souri, but  the  course  of  transportation  was 
through  both  Missouri  and  Kansas,  the  cars  of 
the  railroad  containing  the  stock  passing  over 
the  tracks  of  other  railroads  in  going  into  Kan- 
sas to  the  road's  yards  in  that  state,  the  ship- 
ment was  interstate. 

[Ed.  Note.— For  other  cases,  see  (Commerce, 
Cent  Dig.  If  26,  81;   Dec.  Dig.  «=>3S. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Interstate  Ck>mmerce.j 

2.  OoTTBTs  «=>97(8)  —  Rules  or  Decision- 
FoixowiNo  Fboebal  Ooubt  —  Intebstatr 
Comuebce. 

In  suit  for  damage  to  an  interstate  ship- 
ment of  live  stock,  it  is  the  duty  of  the  Court  of 
Appeals  to  apply  the  law  r<4anve  to  a  stlpala- 
tion  as  to  the  time  of  suit  as  interpreted  by  th< 
Supreme  C!ourt  of  United  States. 

[Ed.  Note.— For  other  cases,  see  CJourts,  (Tent 
Dig.  (  832 ;   Dec.  Dig.  «=»97(5).] 

8.  Cabbiebs  «=»218(1)  —  Cabkiaqk  of  Live 
Stock  —  Injubt— LncrrAxioN  of  Time  fob 
SuiP— Stipulation— Validitt. 

A  stipulation  between  carrier  and  shipper 

of  live  stock  in  interstate  commerce  limiting  the 

time  for  bringing  suit  for  Injury  thereto  is  valid 

under  the  federal  rule. 
[Eld.    Note.— For   other   cases,   see   Carriers, 

Cent.  Dig.  H  674-606,  983-935,  939:  Dec.  Dig. 

«=s218(l).] 

Appeal  from  Circuit  Court  Clinton  Coun- 
ty;  A.  D.  Burnes,  Judge. 
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Actloo  by  Ralph  Howard  agalaat  Uie  CM- 
cago,  Bo<^  Island  &  Padflc  Railway  Com- 
pany. From  a  Judgment  for  plalntUI,  de- 
fendant apiieala.  Judgmeit  reversed,  and 
cause  remanded. 

Paul  E.  Walker,  of  Topeka,  Kan.,  B.  O. 
Hall,  of  BCanaaa  City,  and  Luther  Burns,  of 
Topeka,  Kan.,  for  appellant  Frank  B.  Klep- 
per,  of  Cameron,  and  John  A.  Cross,  of  Lath- 
rop,  for  respondent. 

BLLISON,  P.  J.  This  Is  an  action  for 
damages  accruing  to  plainflS  by  reason  of 
Injuries  to  horses  shipped  over  defendant's 
road  from  Princeton,  Mo.,  to  Kansas  City, 
In  the  same  state.  The  Judgment  in  the  trial 
court  was  for  the  plalntUf. 

The  shipment  was  by  a  written  ocmtract 
providing  that  no  action  should  be  maintain- 
ed unless  brought  within  six  months  of  the 
arrival  of  the  horses  at  destination.  This 
actlcxi  was  not  begun  until  a  later  period. 
Tbat  stipulation  is  valid  under  the  federal 
law,  and  a  determination  of  the  question  is 
made  to  depend  on  whether  the  shipment 
Was  Interstate  or  intrastate;  it  the  former, 
the  Judgment  must  be  reversed. 

There  was  evidence  tending  to  prove  that 
the  defendant's  course  of  transportation 
from  points  in  Missouri  to  Kansas  City,  Ma, 
was  over  its  own  line  to  Cameron,  Mo.,  a 
place  about  60  miles  from  Kansas  City,  Mo. ; 
thence  over  a  Joint  track  with  the  Chicago, 
Burlington  &  Qnincy  Railway  to  the  end  of 
the  Terminal  Railway  tracks  in  the  north 
part  of  Kansas  City,  Mo.;  thence  west  to 
Hickory  street,  in  Kansas  City,  Mo. ;  thence 
further  west  over  the  Union  Padflc  Bail- 
way  tracks  to  the  defendant's  yards  (known 
as  the  Armonrdale  Kansas  yards)  at  Twenty- 
Third  street,  in  Kansas  City,  Kan, ;  thence 
back  in  an  easterly  direction  to  Nineteenth 
and  Goiesee  streets,  in  Kansas  City,  Mo.; 
and  thence  to  the  Kansas  City  Stockyards 
Company's  railroad  to  such  yards. 

[1]  This  evidence  shows  that,  while  the 
point  of  shipment  and  the  point  of  destina- 
tion were  both  in  Missouri,  the  course  of  the 
transportation  was  through  two  states.  It 
was  therefore  an  Interstate  shipment  under 
the  ruling  of  the  Supreme  Court  of  the  Unit- 
ed States:  Hanley  v.  Kansas  City  Southern 
By.  Co.,  187  U.  S.  617,  23  Sup.  Ct.  214,  47 
L.  Ed.  333. 

[2, 3]  We  do  not  see  that  any  point  of  dis- 
tinction can  be  made  between  that  case  and 
this  arising  out  of  the  fact  that  in  this  case 
defendant's  cars  containing  the  horses  passed 
over  the  tracks  of  other  railroads  in  going 
into  Kansas  to  reach  defendant's  yards  in 
that  state.  It  is  our  duty  to  apply  the  law 
as  interpreted  by  that  court:  Sims  v.  Rail- 
road, 177  Mo.  App.  18, 163  S.  W.  275 ;  Hamil- 
ton V.  Railroad,  177  Mo.  App.  145,  164  S.  W. 
248 ;  Johnson  Grain  Co.  v.  Railroad,  177  Mo. 
App.  1»4,  164  S.  W.  182;    Bowman  v.  Ball- 


rtMd,  18S  Mq.  App.  26,  171  8.  W.  642.  Un- 
der these  rulings-  the  provision  of  limitation 
for  bringing  suit  was  valid  and  binding,  if 
the  shipment  was  Interstate;  and,  as  we 
have  seen  there  was  evidence  tending  to 
prove  it  was  of  that  dmracter,  defendant's 
instmctton  submitting  that  question  should 
have  been  given. 

The'  Judgment  is  reversed,  and  cause  re- 
manded.   All  otmcur. 


AMERICAN  RADIATOR  CO.   v.  CONKOR 

PLUMBING  &  HEA-nNQ  CO.  et  aL 

(No.  11866.) 

(Kansas  City  Court  of  Appeals.    MissonrL 
April  3,  1916.) 

1.  MCOHANIOS'    litKNS  C=»260(4)  —  FOBDCLO- 
SUBK— LZKITATIONS. 

Under  Rev.  St.  1909,  S  8221,  declaring  that 
in  mechanic's  lien  suits  the  parties  to  the  con- 
tract shall"  and  all  others  interested  "may  be 
made  parties,"  and  that  the  suit  must  bo  filed 
within  90  days  from  the  fiUng  of  the  lien,  a 
principal  contractor  may,  after  the  expiration 
of  the  90  days,  be  made  a  party  defendant  to 
an  action  by  a  materialman  to  foreclose  a  lien 
based  on  a  contract  with  a  subcontractor;  the 
principal  contractor  not  having  been  a  party 
thereto. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  C!ent.  Dig.  {g  466,  466;    Dea  Dig.  «=> 

2.  Mbcharics'  Lixnb  ^3>263(9)— Establish- 
ment— Phoceedings. 

Rev.  St  1909,  {  8221,  declares  that  par- 
ties to  the  contract  and  others  interested  may  be 
made  parties,  while  sections  8226  and  S233,  re- 
spectively, provide  that  it  judgment  be  for  the 
plaintiff  it  shall  be  against  Qie  debtor  as  in 
ordinary  cases,  but  if  he  has  not  sufScient  prop- 
erty the  residue  may  be  levied  against  the  own- 
er's property,  and  that  in  all  cases  where  a 
lien  shall  be  filed  it  sliall  be  the  i^uty  of  the  con- 
tractor to  defend  any  action  at  lug  own  expense, 
and  the  owner  may  deduct  the  amount  of  the 

i'udgment  lien  against  his  property  from  what 
le  may  owe  the  contractor  or  have  recourse 
against  him.  Held,  that  the  principal  contrac- 
tor is  a  necessary  party  to  an  action  by  a  ma- 
terialman to  foreclose  a  lien  based  on  a  contract 
with  a  subcontractor,  though  he  might  be 
brought  in  after  the  expiration  of  the  90-day 
period. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  479 ;   Dec  Dig.  <S=s>263(9).] 

Appeal  from  Circuit  Court,  Jackson  Qxut- 
ty ;  Frank  G.  Johnson,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  American  Radiator  Ckunpa- 
ny  against  the  Ck>nnor  Plumbing  &  Heating 
Company  and  others.  Prom  the  judgment, 
plaintUI  appeals.  Reversed,  and  cause  re- 
manded and  certified  to  the  Supreme  CV>urt. 

John  F.  Cell,  of  Kansas  City,  for  appel- 
lant Haff,  Meservey,  German  &  Michads, 
of  Kansas  City,  for  respondents. 

ELLISON,  P.  J.  The  action  to  enforce  the 
lien  was  begun  within  the  90-day  period  of 
limitation  for  bringing  suits  after  the  lien 
paper  was  filed.     The  whole  difQculty   has 
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arisen  by  plalntUt  wnlttiiig  to-  make  Vioo- 
man,  the  original  contractor,  a  party  defend- 
ant until  after  tbe  limitation  period  bad  ex- 
pired, lliat  brought  up  the  questions  wheth- 
er Vrooman  was  a  necessary  party  to  an  ac- 
tion for  the  enforcemott  of  a  lien  against  the 
owner's  property,  and.  If  so,  was  it  necessary 
to  the  continued  life  of  the  Hen  that  he  shonUI 
have  been  made  a  party  before  the  90-day 
limit  for  bringing  suit  expired,  or  did  it  snf- 
fice  If  he  was  made  a  party  after  that  time? 
After  the  suit  was  brought  against  the  owner, 
the  mortgagee,  and  the  subcontractor,  as  co- 
defendants,  and  after  the  limitation  period 
for  bringing  a  suit  had  expired,  defendants 
moved  to  dismiss  because  Vrooman,  the  orig- 
inal contractor,  had  not  been  made  a  party, 
and  no  Uen  could  be  maintained  without  him. 
Plaintiff  then  filed  an  amended  petition  mak- 
ing him  a  party  defendant.  Then  defendants, 
including  Vrooman,  filed  demurrers  to  the 
petition  based  on  the  ground  that  Vrooman 
bad  not  been  made  a  party  until  after  the 
limitation  period  had  run,  which.  It  was  con- 
tended, destroyed  the  ll«i.  The  motion  and 
the  demurror  were  overruled.  But  at  the  be- 
ginning of  the  trial  the  court,  having  con- 
cluded Vrooman  was  a  necessary  party  to  the 
establishment  of  a  lien,  refused  admission 
to  any  evidence  on.  the  Uen,  admitted  proof 
of  the  accoimt  against  the  subcontractor,  ren- 
dered Judgment  against  him,  and  found 
against  the  lien. 

[1]  The  statute  Csection  8221,  B.  &  1909) 
provides  that  "the  parties  to  the  contract 
shall"  and  all  others  Interested  "may  be  made 
parties."  That  means  the  immediate  parties 
to  the  contract  must  be  made  parties  to  the 
action.  In  the  instance  of  this  action,  it 
means  the  subcontractor  must  be  made  a 
party ;  and  in  this  respect  plaintiff  complied 
with  the  law,  for  the  subcontractor  was  Join- 
ed as  a  defendant  with  the  owner  In  the  first 
Instance.  That  satisfied  the  limitation  stat- 
ute requiring  the  action  to  be  brought  on  the 
lien  within  90  days  after  filing. 

The  original  contractor,  where  he  la  not, 
bUnself,  the  contractor,  with  the  lienor,  is 
not  a  necessary  party  defendant  so  far  aa 
concerns  the  Uen;  but  be  is  a  necessary 
party  (unless  waived)  so  far  as  concerns  the 
Judgment  for  the  amount  of  the  account  upon 
which  the  lien  is  claimed.  But  since  a  Uen 
cannot  be  established  without  first  having  a 
Judgment  upon  which  to  base  It  (Wlbblng  v. 
Powers,  25  Mb.  699;  Murdock  v.  Hillyer,  45 
Ma  App.  287),  it  may  be  said  that  the  dis- 
tinction I  state  is  a  distinction  without  a 
practical  difference,  and  without  practical 
use.  But  there  Is  a  practical  difference,  for 
a  necessary  party  to  the  lien  must  be  made  a 
party  before  the  limitation  to  such  Uen  ex- 
pires, as  after  that  period  he  cannot  be  made 
a  party ;  the  Uen  being  already  dead.  Lum- 
ber Co.  V.  Wright,  114  Mo.  326,  21  S.  W.  811 ; 
Bombecic  v.  Devorss,  19  Mo.  App.  38 ;  HlUer 
T.  Schulte^  184  Mia  App.  42,  1«7  &  W.  4«1. 


But  a  necessary  party  to  the  Judgment  may 
be  made  a  party  any  time  before  trial. 

A  Uen  exists  against  property  and  not  in- 
dividuals; and  ordinarily,  in  instances  of 
ordinary  Uens,  the  only. persons  interested 
antagonistically  to  the  Uen  are  the  owner 
and  others  interested  in  the  property,  who 
ordinarily  are  the  only  necessary  parties  de- 
fendant But  in  the  instance  of  mechanics^ 
liens,  where  the  owner  may  find  his  pr(q;>erty 
affected  by  claims  with  which  he  has  had 
no  connection,  the  statute  is  mandatory  that 
"the  parties  to  the  contract  shaU  be  made 
parties"  to  the  action.  And  such  action  "shaU 
be  commenced  within  90  days  after  filing  the 
Uen";  otherwise,  says  the  statute,  It  shall 
not  "continue  to  exist"  In  this  case,  .the 
party  (subcontractor)  to  the  contract  with 
plaintiff  was  made  a  party  defendant  with. 
the  owner  by  bringing  the  action  within  the 
limitation  period.  Thereby,  so  far,  the  lien 
was  made  secure;  for  It  Is  not  mandatcffy 
that  aU  persons  who  may  be  necessary  par- 
ties to  a  proper  Judgment  enforcing  the  lien 
should  have  been  made  parties  within  the 
period  of  limitations  for  bringing  the  suit 
They,  as  we  have  Just  said,  may  be  brought 
in  afterwards  at  any  thne  before  trial,  as  In 
ordinary  cases. 

[2]  Having,  I  think,  shown  that  the  orig- 
inal contractor,  where  he  is  not  the  oontrao 
tor  with  the  Uenor,  Is  not  a  necessary  party 
to  the  vaUdlty  of  the  U«i,  I  invoeed  to  show 
that,  unless  waived,  be  ia  a  necessary  party 
to  the  action  before  Judgment  Is  rendered  en- 
forcing the  Uen.  By  force  of  section  8233  of 
the  statute  (as  weU  as  by  the  necessity  of 
the  situation  between  the  owner,  contractor, 
subcontractor,  materialman,  and  labors).  It 
is  made  the  duty  of  the  contractor  in  Uen 
actions,  other  than  his  own,  to  defend  them  at 
his  own  expense ;  and  the  owner  may  deduct 
the  amount  of  the  Judgment  lien  against  his 
property  from  what  he  may  owe  such  con- 
tractor ;  or,  if  he  has  paid  hdm,  that  he  may 
have  recourse  against  him. 

In  addition  to  this,  the  statute  (section 
8226)  provides  that,  if  Judgment  be  rendered 
for  the  lienor  plaintiff,  it  shaU  be  against 
the  debtor,  with  the  addition  that.  If  he  has 
not  sufficient  property  to  satisfy  It  the  rest- 
due  is  to  be  levied  against  the  owner's  prop- 
erty. In  such  drcumstances,  the  Supr^ne 
Ck>urt  of  Iowa  said  of  the  owner  that: 

"He  ought  to  be  furnished  with  an  adjudicat- 
ed claim,  and  not  with  a  mere  open  account." 
Vreeland  v.  Ellworth,  71  Iowa,  847,  349,  32  N. 
W.  374,  375. 

From  these  considerations  It  Is  dear  that, 
in  fairness  to  aU  concerned,  the  contractor 
should  be  bound  by  the  Judgment  rendered, 
and,  since  he  will  not  be  bound  If  not  a  par- 
ty, it  becomes  necessary,  unless  waived,  to 
make  him  a  party  defendant,  not  for  the  pur- 
pose of  carrying  the  Uen  beyond  the  90-day 
limit  for  commencing  a  suit,  but  for  the  pur- 
pose of  a  proper  JodgsMnt  and  an  adjustment 
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of  the  rights  of  the  parties  who  have  di- 
verse tntereeta 

In  Clark  t.  Brown,  22  Mo.  140,  142,  the 
Supreme  Court  said  that: 

The  contractor  and  owner  "may  be  and  prob- 
ably are  proper  parties  to  the  scire  facias;  the 
contractor,  because  he  la  interested  In  the  ques- 
tion of  indebtedness,  being  bound  to  indemnify 
the  owner  against  this  charge  npon  his  property, 
and  the  owner,  because  his  property  is  thereby 
subjected  to  the  payment  of  tne  debt,  bis  interest 
extending  to  both  debt  and  lien,  as  the  latter  in- 
ToWes  the  former." 

In  Horstkotte  y.  Menler,  60  Ma  108,  the 
original  contractor  was  not  made  a  party  at 
all,  either  before  or  after  the  limitation  pe- 
riod expired.  Hie  court  ruled  that  he  should 
have  tte^i  made  a  party  defendant  nie  court 
does  not  say  that  be  was  a  necessary  party 
to  the  life  of  the  lien,  but  that  he  was  neces- 
sary that  be  might  protect  the  owner  and  be 
bound  by  the  Judgment  when  the  owner 
turned  to  him.    The  court  further  said: 

'^hat  we  now  hold  is  that  the  original  con- 
tractor ought  to  be  bronght  before  the  court  as 
a  rodefendant,  for  the  purpose  of  protectinf;  his 
own  rights  and  those  of  tne  owner.  But  if  he 
is  not  so  bronght  before  the  court  at  Hie  prop- 
er time,  the  judgment  will  not  for  this  omusion 
be  irregular  or  void.  The  objection  should  have 
been  taken  by  the  owner  by  demurrer  or  answer. 
If  he  fails  to  demur  when  the  defect  appears  on 
the  petition,  or  faila  to  set  np  the  nonjoinder  by 
answer  when  it  does  not  appear  on  the  face  of 
the  petition,  he  will  be  presumed  to  have  waiv- 
ed the  objection." 

It  Is  manifest  that  the  court.  In  using  the 
expression  that  If  the  original  contractor  Is 
not  brought  before  the  court  "at  the  prt^r 
time"  the  objection  should  be  taken  by  de- 
murrer or  answer,  was  not  referring  to  the 
period  of  limitation,  and  did  not  mean  to  say 
that  the  only  proper  time  was  before  the  90 
days  had  expired,  for  the  defendant  may  not 
have  had  an  opportunity  either  to  demur  or 
to  answer  before  that  limit  had  run ;  as,  for 
Instance,  if  the  suit  was  brought  on  the  89th 
day.  So,  also,  that  view  would  frequently  be 
harsh  and  unjust  to  the  plaintiff.  As,  al- 
though he  brought  bis  action  soon  after  filing 
the  lien  paper,  he  may  not  have  known  the 
person  with  whom  he  dealt  and  whom  he 
sued  was  a  subcontractor.  He  may  have 
tmderstood  him  to  be  the  original  contractor, 
and  the  defendant  could  conceal  Information 
on  that  subject  by  vrtthholdlng  his  demurrer 
or  answer  striking  at  defect  of  parties,  until 
after  the  90-day  limit  had  expired,  and  thus 
cut  him  out  of  his  lien. 

If  the  original  contractor  Is  brought  In  in 
time  to  defend  against  the  case  and  thereby 
protect  the  owner  and  himself,  he  is  in  time 
to  acoompUsh  the  purpose  of  the  statute. 
Such  time  is  not  necessarily  before  the  Uen 
iwrtod  expires,  but  is  before  opportunity  for 
defense  passes  by. 

In  passing  npon  like  diversity  of  Interests 
In  mechanic's  Uen  actiixis,  the  (Supreme 
Courts  of  Minnesota,  California,  and  Michi- 
gan concluded  that  the  original  contractor 
was  a  necessary  party  within  the  Intent  of 


similar  statutes  to  ours.  In  the  respect  here 
considered,  even  though  the  lienor's  contract 
was  not  with  hlOL  Olant  Powder  Co.  v. 
Flume  Co.,  T8  CaL  193,  200,  20  Pae.  419; 
Pavement  Co.  v.  Norwegian  Seminary,  48 
Minn.  449,  453,  46  N.  W.  868 ;  Kerns  v.  ITynn, 
61  Mich.  673,  17  N.  W.  62. 

Having  shown  that  the  original  contractor 
Is  not  a  necessary  party  In  order  to  continue 
the  Ufe  of  the  Uen  beyond  the  90-day  limi- 
tation period,  and  that  he  Is  a  necessary 
party  defendant  for  the  trial  determining 
whether  there  Is  a  Uen  and  for  what  amount, 
and  he  having  been  made  a  party  In  this  case 
In  due  time,'  before  trial,  of  course  no  ques- 
tion of  waiver  arises. 

The  result  of  the  views  herein  Is  that  the 
owner's  grounds  of  objection  to  the  Uen  are 
not  weU  taken.  I  mink  the  personal  judg- 
ment against  the  subcontractor  should  be  af- 
firmed, and  the  judgment  In  favor  of  the  oth- 
er defendants  should  be  reversed  and  the 
cause  remanded. 

But  It  seems  that  the  St.  Louis  Court  of 
Appeals  decided,  In  Rumsey  v.  Pleffer,  108 
Mo.  .^ip.  486,  489,  83  S.  W.  1027,  a  case  like 
this,  where  the  plaintiff  furnished  material 
to  a  subcontractor,  that  It  was  necessary  to 
the  continued  life  of  the  Uen  beyond  the  lim- 
itation period  for  bringing  the  suit  that  the 
original  contractor  be  made  a  party  before 
that  limitation  expired,  and  that  an  amend- 
ment making  him  a  party,  as  In  the  case  be- 
fore us,  could  not  be  allowed  after  the  Uml- 
tation  period  for  bringing  the  suit  had  expir- 
ed. The  court  dtes,  in  support  of  that  view, 
the  cases  of  Fury  v.  Boeckler,  6  Mo.  App. 
24,  and  Bombeck  v.  Devorss,  19  Mo.  App.  38. 
I  think  that  those  cases  are  not  in  point.  In 
each  of  them  the  original  contractor  was 
himself  a  contractor  with  the  subcontractor, 
thus  falling  within  the  very  letter  of  the 
mandatory  statute  (section  8221)  that  *tha 
parties  to  the  contract  shall"  be  made  par- 
ties to  the  action,  which  action,  with  such 
parties,  must  be  brought  within  90  days  from 
filing  the  lien  paper. 

Deeming  the  decision  In  that  case  In  oon- 
filct  with  the  decision  we  have  made  herein, 
the  case  wUl  be  certiQed  to  the  Supreme 
Court  for  final  determination. 

TRIMBLE,  J.,  concurs.  JOHNSON,  J., 
concurs  in  result,  except  as  to  certifying  to 
Supreme  Court 


STATE  V.  WIDNHE.    (No.  11704.) 

(Kansas  City  Court  of  Appeals.    Missouri 

AprU  8,  1916.) 

1.  Husband  and  Wxra  «=>305  —  Abandon- 
HKNT^-Gooo  Cause. 

It  is  good  cause  for  a  husband  abandoning 
his  wife,  preventing  it  being  an  offense  under 
Rev.  St  1909,  §  4496,  as  amended  by  Laws 
1911,  p.  193,  that  she  confessed  to  him  to  hav- 
ing bad  before  marriage  iUicit  relations  with  an- 
other, casting  a  grave  doubt  on  the  paternity 
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'of  her  dtfld;    this   eonstittitbig   an   Indignity 
which  would  entitle  him  to  a  dirorce. 

[Ed.  Note.— Per  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1103 ;   Dec.  Dig.  «=305.] 

2.  Cbuuitai,  Law  «=9770(2>— TaiAir-lNBnBUC- 

TION»— ISSUSB. 

Defendant's  evidence  bearing  on  an  issue 
being  substantial,  he  is  entitled  to  have  giren 
his  instruction  properly  defining  the  iasue. 

[Bd.  Note^— For  other  cosea,  see  Criminal 
Law,  Cent  Dig.  {  1806;  Dec  Dig.  <8=s»770(2).] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty;  Geo.  W.  Wanamaker,  Judge. 

"Not  to  be  ofBdaUy  published." 

Han7  Wldner  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Eldon  C.  Orton  and  Ben  F.  Kesterson,  both 
of  PrincetMi,  for  appellant  Lucien  E.  May, 
Proa.  Atty.,  of  Princeton,  for  the  State. 

JOHNSON,  J.  On  infonmaUon  of  the  proa- 
ecuting  attorney  of  Mercer  county  defendant 
was  tried,  convicted,  and  fined  $600  for  wile 
abandonment  The  prosecution  was  under 
section  4496,  R.  S.  1906,  amended  In  1911  (see 
Laws  1011,  p.  19S),  and  the  information 
charged  that  on  May  16,  1014,  the  defendant 
without  good  cause  abandoned  tals  wife,  Eid- 
na,  and  failed,  neglected,  and  refused  to 
maintain  her.  Evidence  In  support  of  tbe 
charge  was  Introduced  by  plaintiff  and  was 
met  by  evidence  of  defmdant  tending  to  show 
that  he  had  good  cause  for  leaving  and  re- 
fusing to  support  his  wUie.  We  are  asked  to 
reverse  the  Judgment  for  error  in  the  refus- 
al of  certain  instmctions  offered  by  defend- 
ant 

At  the  time  of  their  marriage.  May  6, 1914, 
defendant  was  21  years  of  age,  and  his  wife 
24.  They  lived  in  the  country,  and  defend- 
ant worked  for  his  parents  on  their  farm, 
and  he  and  his  wife  lived  there  during  the 
brief  period  of  their  cohabitation.  The  cou- 
ple had  sustained  illicit  relations  before  their 
marriage,  and  the  woman  was  pregnant  at 
that  time.  She  testified  that  their  union  had 
the  approval  of  their  respective  families  and 
began  happily,  bat  one  day  when  she  carried 
water  to  him  In  the  field,  he  told  her  that  be 
could  not  live  with  her  and  was  going  to  take 
her  back  to  her  mother.  Tbe  reason  he  gave 
was  that  they  could  not  live  where  they  were 
"as  they  ought  to."  She  protested  In  vain. 
He  took  her  back  to  her  mother  and  returned 
to  his  parents,  and  thereafter  failed  and  re- 
fused to  maintain  her.  The  child  was  bom 
the  following  October.  Her  testimony  shows 
that  the  abandonment  was  wholly  without 
cause.  Witnesses  testified  to  her  good  char- 
acter, and  it  appears  that  her  Illicit  conduct 
with  defendant  was  her  only  departure  from 
the  path  of  virtue. 

Defendant's  testimony  does  not  vary  mate- 
rially from  that  of  his  wife,  except  as  to  the 
cause  of  the  separation.  Be  states  that  one 
evening  his  wife  admitted  to  him  that  she 
had  had  illicit  commerce  with  another  man 


before  her  marriage,  bnt  tiion^t  that  de- 
fendant was  the  father  of  her  dilld.  For  this 
cause  defendant  put  her  away  and  refused  to 
support  her.  She  denies  making  any  such 
statemoit  and  denies  the  wrtRigfol  conduct  it 
imputes. 

In  the  Instructions  given  for  the  state  the 
court  properly  told  the  Jury  that  to  find  de- 
fendant gnll^  they  mnst  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  de- 
fendant, without  good  cause,  abandoned  and 
refused  to  support  his  wife,  but  the  court  re- 
fused to  give  Instructlcms  to  the  effect  that 
defendant  should  be  acquitted  If  the  Jury  be- 
lieved from  the  evidence  that  after  their 
marriage  the  wife  had  c<Hifessed  to  illicit  in- 
tercourse with  another  man  and  cast  a  doubt 
upon  the  paternity  of  the  unborn  dilld,  and 
that  this  confession  had  rendered  ths  mar- 
riage Intolerable  to  defendant  and  caused 
him  to  leave  his  wife. 

[1,2]  To  constitute  the  <^ai8e  of  wife 
abandonment  and  nonsupport  the  abandon- 
ment must  be  without  good  cause  and  with  a 
criminal  intent  Any  cause  that  would  enti- 
tle the  husband  to  a  divorce  from  his  wife 
would  be  a  good  cause  for  abandoning  her. 
State  V.  Macklln,  86  Mo.  App.  636;  State  ▼. 
Tletz,  186  Mo.  Aw».  672,  172  S.  W.  474.  A 
husband  is  Justtfled  in  leaving  his  wife  and 
withholding  Ms  support  from  her  If  at  tbe 
time  of  the  marriage  she  is  pregnant  by  an- 
other man  without  the  Imowledge  of  her  hus- 
band. Section  2370,  R.  S.  1009.  Defendant 
does  not  rely  on  this  ground,  but  Insists  that, 
whether  or  not  she  was  thus  pregnant  at  the 
time  of  the  marriage,  her  subsequent  confes- 
sion, wbldi,  as  stated)  cast  a  grave  doubt 
upon  the  {Wtemlty  of  her  child,  constitated 
an  indignity  which  would  have  entitled  him 
to  a  divorce,  and  therefore  was  good  cause 
for  putting  her  away.  Defendant  is  right  in 
this  contention,  and,  since  his  evidence  bear- 
ing on  the  issue  of  good  cause  is  substantial, 
he  was  entitled  to  have  that  issue  submitted 
to  the  Jury  and  defined  in  the  Instructlona 
The  Issue  was  properly  defined  In  defendant's 
second  instruction,  and  the  court  erred  in  not 
giving  It 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  c<mcur. 


SMITH  V.ROSE.    (No.  11904.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  21,  1916.     Rehearing  Denied 

April  S,  1916.) 

1.  Contracts   «=»108(2)— Leoautt    ot   Ob- 
jxci^Fbaud. 

Where  a  palmist,  astrologer,  and  clairvoy- 
ant agreed  to  practice  her  profession,  and  in  so 
doing  to  advise  clients  to  buy  certain  mining 
stock  offered  by  tbe  defendant,  altliough  she  tes- 
tified that  she  did  not  tinow  that  there  was  no 
mine  on  which  the  stock  purported  to  be  iasaed, 
it  is  so  palpable  a  fraud  and  so  contrary  to  pub- 
lic poUcy  that  the  courts  must  as  a  matter  of 
law,   declare  it  illegal,   and   deny   recovery   of 
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comnisslona  which  the  defendant  agreed  to  pay 
her. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  498-503,  505,  507-611 ;  Dec.  Dig. 
<S=»108(2).] 

2.  NbW  TsIAL  «=s>27— GEOt;WDB— DlBQtTALIH- 
CA.TIOR  OF  JUDQE. 

It  ia  no  grpnnd  for  new  trial  that  after  the 
trial  it  was  discovered  that  the  judge  wag  a 
stockholder  whose  name  appeared  in  the  pro- 
spectus of  a  wUd-cat  mining  company,  commis- 
sions on  sales  of  whose  stock  plaintiff  sought  to 
recover,  where  by  her  own  evidence  she  disclosed 
that  she  had  no  cause  of  action,  and  a  new 
trial  must  in  any  event  result  as  did  the  first. 
'  [Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  40,  41 ;   Dec.  Dig.  «=5>27.] 

3.  Appbai,  and  Bbbob  «=s1028  —  Haeui-ksb 
Ebbob. 

Where  the  appellant's  own  evidence  disclos- 
ed that  he  has  no  cause  of  action,  errors  assign- 
ed are  of  no  consequence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  li  4036,  4086 ;  Dec.  Dig.  <S=> 

Appeal  from  Circoit  Court,  Jackson  Coun- 
ty;   D.  E.  Bird,  Judg& 

Action  by  Maude  V.  Smith  against  W.  W. 
Rose.  From  a  Jndgment  on  peremptory  In- 
struction for  defendant,  plaintiff  appeaU. 
AfiSrmed, 

B,  B.  Alesblre,  of  Kansas  City,  for  appel- 
lant. Ia.  W.  Byiam,  of  Kansas  City,  for  re- 
spondent. 

BUC/ISON,  P.  J.  Plaintiff  brongbt  an  ac- 
tion on  a  contract  alleged  to  have  been  made 
wltb  defendant  whereby  She  was  to  be 
brongbt  from  Chicago,  established  in  an  of- 
fice, and  paid  a  commission  and  monthly 
salary  for  the  sale  of  all  mining  stock  which 
should  be  made  through  her  assistance.  At 
the  close  of  the  evidence  on  her  part  the 
trial  court  gave  a  peremptory  instruction  to 
find  for  defendant. 

It  appears  from  the  testimony  given  by 
plaintiff  in  her  own  behalf  that  she  was  re- 
siding in  Chicago,  111.,  engaged  in  the  busi- 
ness of  "palmistry,"  "astrology,"  and  "clair- 
voyance," and  that  when  she  obtained  "too 
much  notoriety"  she  moved  from  place  to 
place;  that  defendant,  at  Ekansas  City,.  Mo„ 
with  several  others,  was  engaged  in  selling 
gold  mining  stock  in  a  mine  represented  to 
be  in  California;  that  one  of  defendant's 
associates  made  a  contract  with  her  (which 
was  specially  adc^ted  and  conflrmed  by  de- 
fendant) whereby  she  was  to  come  to  Kansas 
City,  procure  rooms,  advertise  and  prosecute 
her  business  by  reading  the  palms  of  her 
patrons,  divining  the  Influence  of  the  planets 
on  their  fortunes,  and  advising  them  that 
the  result  of  her  reading  and  her  observa- 
tion of  the  planets  was  that  they  should 
buy  defendant's  mining  stocl^.  iShe  testified 
that  she  "was  to  advise  them  of  the  mining 
stock  defendant  had  to  sell  and  the  mining 
company,"  and  that  she  "was  to  read  palms 
and  write  hot'oscopes  and  advise  every  one 
to  buy  mining  stock."     She  stated  that  the 


stock  wa»  worthlesB,  bat  that  She  did  not 
know  it  at  the  time.  Why  the  planets  and 
her  own  palm  permitted  her  to  be  deceived 
is  not  disclosed.  She  further  testified  that 
she  would  secure  the  names  and  addresses  of 
her  patrons,  notify  defendant,  or  his  asso- 
ciates, and  they  would  seek  the  parties  and 
sell  them  stock;  that  by  this  means  they 
were  enabled  to  sell  large  amounts,  but  bad 
refused  to  pay  her  as  agreed. 

[1]  That  plaintiff's  contract  was  to  engage 
in  a  palpable  fraud  on  gullible  people  there 
is  not  a  particle  of  doubt,  and  the  trial  court 
was  bound  to  so  declare;  for  the  courts  will 
not  aid  <me  to  enforce  an  illegal  obligation. 
In  ttie  protection  of  sound  morals  and  the 
general  public  the  law  forbids  the  enforce- 
ment of  such  contracts.  Connor  v.  Black, 
119  Mo.  126.  24  S.  W.  184;  Attaway  y.  Bank, 
93  Mo.  485,  6  S.  W.  16.  And  our  courts,  and 
the  courts  of  other  states,  have  repeatedly 
decided  that  when  the  illegality  of  the  con- 
tract appears  on  its  face,  or  In  the  testimony 
of  the  plaintiff,  it  is  the  duty  of  the  court 
to  do  so  declare,  as  a  matter  of  law.  Cohen 
V.  BerUn  Envelop^  Ca,  166  N.  T.  292,  59  N. 
E.  906;  Cummlngs  v.  Union  Blue  Stone  Co., 
164  N.  T.  401,  406,  58  N.  E.  625,  52  U  B.  A. 
262,  79  Am.  at  R^.  655;  Tatum  y.  Kelly, 
25  Ark.  209,  94  Am.  Dec.  717.  We  have  ex- 
amined authorities  cited  by  plaintiff  and  find 
them  without  application  to  her  case. 

[I]  On  the  hearing  of  plaintiff's  motion  for 
new  trial  it  was  shown  that  the  trial  court 
appeared  as  a  stockholder  in  the  prospectus 
'of  the  mining  company,  and  for  that  reason 
it  is  insisted  that,  as  plaintiff  only  learned 
this  after  the  Judgment,  a  new  trial  should 
have  been  granted,  and  the  cause  sent  to 
some  other  court.  But  the  difficulty  with 
this  position  is  that  plaintiff  has  shown  she 
has  no  case — ^no  cause  of  action.  Regardless 
of  what  ruling  the  trial  court  might  have 
made  on  the  motion,  we  must  view  the  mat- 
ter from  the  standpoint  of  her  rights  as  an 
appellant. 

[3]  When  mi  the  hearing  and  consideration 
of  an  appeal  it  is  disclosed  tttat  on  his  own 
showing  the  appellant  has  no  cause  of  ac- 
tion, errors  assigned  looking  to  a  new  trial 
become  of  no  consaiiuence. 

These  remarlcs  apply  to  points  of  error  as- 
signed on  the  ruling  on  the  admission  of  evi- 
dence. Plaintiff  stated  her  contract  fully 
and  completely,  and,  being  wholly  forbidden 
by  the  law,  the  evidence  offered  had  no  ten- 
dency to  legalize  the  contract 

The  Judgment  Is  affirmed.    All  concuiv 


SBARS  V.  KREKEI*     (No.  1164&) 

(Kansas  City  Court  of  Appeals.     Missonri. 

April  8,  1916.) 

1.  Apfkai.  awd  Errob  «=»1010(1)— Review— 
FiNOINOS  OF  COUBT— Cowci-nsrvKNESs. 
Where  a  case  is  tried  by  the  court  without 
a  jury,  and  no  Instructions  are  asked  or  given. 
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tlie  jadrnait  nadend  wfll  not  be  diatartwd,  if 
sappotted  by  aabitantial  evidence  and  conaet- 
mt  with  any  tenable  theory  of  law. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  TAg.  ||  8d7»-S981;   Dec.  Die.  <S=» 
101(Ki).l 
2.  OONTBAOTB  «sa>IS2  —  VaUDITT— CONSIDBSA- 

noir. 

Where  plaintiff  parchased  land  from  the  de- 
fendant's grantee,  relyinc  on  the  defendant's 
oral  promise  to  pay  special  taxes  constitutinK  a 
lien  on  the  proper^,  there  was  a  sufficient  con- 
sideration, althoo^h  the  defendant  receiTed  noth- 
ing for  his  promise*  it  bdng  sufficient  that  an 
injui7  would  result  to  the  plaintiff  from  defend- 
ant's failure  to  perform  the  agreement. 

[Ed.  Note. — For  other  cases,  see  Oontracts, 
Cent  Dig.  U  223,  224;  Dec.  IMg.  «=362.] 

8.  JvancEB  of  thk  Peace  «s>91(2>— AonoN— 

GoiiPi.AiirD— SumoiBHCT. 
In  an  action  on  an  agreement  to  pajr  taxes, 
a  statement  filed  in  a  Justice  court  in  the  form 
of  an  itemized  bill  for  the  taxes  paid,  with  in- 
terest and  stating  that  the  defendant  agreed 
to  pay  the  taxes,  and  because  of  his  failure  to 
do  80  such  taxes  were  paid  by  the  owner  of  the 
lands,  is  sufficiently  explicit  to  bar  another  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peaces  Gfent  Dig.  {  810;    Dec.  Dig.  «=>91 
(2).] 
4.  COKTRAOTS  «s>324  —  Vauditt  —  Okai. 

AOKEEKENT  TO  PAT  TAXE8. 

Where  the  plaintiff  parchased  land  from  the 
defendant's  grantee  in  reliance  upon  the  de- 
fendant's promise  to  pay  certain  special  taxes 
constitntiDg  a  lien  on  the  property,  this  agree- 
ment was  sufficient  to  support  an  action  to  re- 
cover for  the  defendant's  failure  to  perform; 
plaintiff  not  being  confined  to  his  remedy  on  the 
warranty  in  his  feed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {f  164&-1667;   Dec.  Dig.  «=324.]  ^ 

Error  to  Olrcait  Court,  Jackson  County; 

W.  O.  Thomas,  Judge. 
"Not  to  fee  officially  published." 
Action  by  John  T.  Sears  against  A.  Kre- 

keL    From  a  Judgment  for  the  plaintiff  on 

appeal  to  the  circuit  court,  the  defendant 

brings  error.    Affirmed. 

John  Georgen,  of  Kansas  City,  for  plaintiff 
in  error.  Haff,  Meservey,  German  &  Mich- 
aels and  W.  W.  Fllkin,  all  of  Kansas  City, 
for  defendant  In  error. 

ELLISON,  P.  J.  Plaintiff  brought  an  ac- 
tion before  a  Justice  of  the  peace  by  filing 
with  the  Justice  the  following  statement: 

"Kansas  City,  Mo.,  Feb.  20,  1012. 
"A.  Ktektl,  Dr.,  703  Victor  Bldg.,  to  John  T. 
Sears. 

11/2/10    Paving  taxes  agst  lots  6  to  14 

bik  16  Edxerton  PI  K  C  K  1910 |  51.15 

12/16/11    Same  for  year  1011 4^85 


5100.00 

"With  6  per  cent  interest  from  date  of  pay- 
ment T^e  above  taxes  A.  Krekel  agreed  to 
pay,  and  because  of  his  failure  to  do  so  said 
taxes  were  paid  by  the  owner  of  said  lots." 

On  appeal  to  the  circuit  court,  plaintiff  re- 
covered Judgment  It  appears  that  the  lots 
mentioned  in  the  statement  were  In  Kansas 
City,  Kan.,  and  that  they  were  conveyed  by 
defendant  to  one  Fowler,  and  that  there 
were    special    taxes    against   the   property. 


which  were  a  lien  fhereoD.  Defendant  gave 
Fowler  a  written  statement  that  he  would 
pay  the  taxes.  There  was  evidence  of  a  suit 
between  defendant  and  Fowler  that  involved 
some  of  the  annual  installments  of  these  tax- 
es ;  but  we  think  that  such  fact  may  be  treat- 
ed as  not  affecting  this  case.  Plaintiff  bought 
the  property  of  Fowler,  receiving  a  deed 
therefor ;  but  before  the  deal  was  closed  the 
taxes  in  controversy  were  brought  to  plain- 
tiff's attention  and  be  was  shown  defoidant's 
written  statement  that  he  (defendant)  would 
Xtay  them.  He  then  called  defendant  over  the 
telephone,  and  informed  him  that  he  was 
about  to  purchaae  the  property,  and  asked 
him  about  the  taxes,  when  defendant  answer- 
ed "that  that  was  all  right,  that  he  would  pay 
those  unpaid  paving  taxes,  and  I  could  go 
ahead  and  make  my  deal  with  that  under- 
standing, that  he  would  pay  them."  This 
conversation  was  confirmed  afterwards  when 
they  met  The  evidence  showed  that  plain- 
tiff relied  on  this  promlsei 

[1]  The  case  was  tried  by  the  court  wltb- 
ont  a  Jury,  and  no  instructions  were  asked  or 
given.  In  this  sltnatloo  plaintiff  is  right  in 
his  position  that  the  Judgment  raidered  wfll 
not  be  disturbed,  U  it  is  supported  by  sub- 
stantial evidence  and  is  consistent  with  any 
tenable  theory  of  the  law.  Miller  v.  Breneke^ 
83  Mo.  163;  Winfrey  v.  Matthews,  174  Ma 
App.  713,  161  S.  W.  683. 

[t]  It  is  clear  that  if  defendant,  on  learn- 
ing that  plaintiff  was  about  to  purchase  the 
land,  told  him  to  go  ahead  and  he  (defendant 
would  pay  the  taxes,  and  that  plaintiff,  rely- 
ing upon  this,  made  the  purchase,  there  was 
a  sufficient  consideration.  It  is  of  no  conso- 
quence  that  defendant  received  nothing  from 
plaintiff.  It  is  sufficient  tliat  an  injury 
would  result  to  the  latter. 

[3]  The  statement  filed  with  the  Jastlce^ 
we  think,  is  sufficiently  explicit  to  bar  anoth- 
er action.  Simrall  ▼.  American  Sales  Co., 
172  Mo.  App.  884,  158  S.  W.  437. 

[4]  It  was  not  necessary  that  plaintiff  file 
the  written  agreement  between  defendant 
and  Fowler  that  defendant  would  pay  the 
taxes.  The  promise  we  have  stated,  and 
which  was  shown  in  evidence,  is  sufficient 
basis  for  the  action. 

Defendant  insists  that  the  settlement  of 
the  action  between  defendant  and  Fowler  af- 
fects this  case.  We  do  not  see  any  reason 
why  it  should.  This  case  is  based  on  defend- 
ant's promise  to  plaintiff  and  the  latter's  re- 
liance thereon. 

Again,  defendant  contends  that  any  rem- 
edy plaintiff  has  would  be  on  the  warranty 
In  the  deed  from  Fowler  to  him.  We  think 
not.  There  is  no  legal  reason  why  he  should 
not  be  held  on  his  promise  to  plaintiff. 

After  full  consideration  of  the  briefs  and 
argument  of  defendant,  we  are  satisfied  that 
we  have  no  right  to  dlsturt)  the  Judgment; 
and  it  is  accordingly  affirmed.    All  concur. 
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HATSS  T.  BEKBY.    (No.  U71&) 

(Kansaa  CSty  Ooart  of  Appeals.    Missouri. 
April  6,  1916.) 

1.  Masteb  and  Skbtant  «S9101,  102(8)— In- 
JX7BIES  TO  Sksv  ANT— Duties  or  Mabtkr. 

A  master  owes  his  servant  the  duty  of  ex- 
eidaiiig  reasonable  care  to  furnish  him  a  Nk- 
■onably  safe  place  in  which  tv  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  173;  Dec.  Dig.  «C9101, 
102(8).] 

2.  Mabtbb  and  Sbbvart  i3=»226(1)— Injttbuss 
TO  Sbbvart— Absticptioh  of  Risk— Risks 
Assuiuo. 

While  a  servant  who  works  underneath  a 
traveling  crane,  newly  installed  and  not  yet 
completed,  assumes  the  risks  ordinarily  inci- 
dent to  the  completion  thereof,  he  does  not  as- 
sume risks  created  by  the  negligence  of  his  mas- 
ter in  the  prosecution  of  such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  659,  660;  Dec  Dig.  «=> 
22«(l).l 
8.  Master  and  Sebvant  4=3ll7— Injubies  to 

Sebvant— Danoebous  Appliances— Liabh.- 

mr  oE  Masteb. 

A  master,  who  is  having  installed  a  traveling 
crane  at  a  point  under  whicn  his  employes  work, 
is  liable  for  any  negligence  in  prosecution  of  the 
work  through  which  his  servants  are  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  177,  208 ;  Dec.  Dig.  «s9 
117.1 

C  Masteb  and  Sebvant  «=9265(8)— iNJUBiEa 
TO  Sebvant— Actions— PixAoiNO—BoBDEN 
or  Pboof. 

Where  a  servant  alleged  spedflcally  that 
failure  to  brace  certain  posts  was  the  cause  of 
his  injury  when  a  traveling  crane  fell  upon 
him,  the  question  of  res  ipsa  loquitur  is  not  in- 
volved, and  he  has  the  burden  of  proving  the 
specific  acts  of  negligence  alleged. 

[Eld.  Note.- For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  898,  956 ;  Dec.  Dig.  «=» 
265(8).] 

5.  Masteb  AND  Sebvant  ®=92e4(10)—lNjTrBiEB 
TO  Sebvant— Actions— Pleadino — Pbooi^- 
SoFnoiEncT. 

The  burden  of  proving  specific  acts  of  n^- 

Hgence  alleged  is  not  satisfiea  when  the  servant 

S roves  state  of  facts  compatible  with  the  ex- 
rtence  of  another  cause  than  that  pleaded,  but 
the  facts  proved  must  admit  of  only  the  con" 
fusion  that  the  facts  alleged  are  true. 

lEd.  Note.— For  other  casei;,  see  Master  and 
Servant,  Cent  Dig.  t  870;  Dec,  Dig.  «=59 
264(10)J 

6w  Masteb  and  Sebvant  «s>278(l)— Injubub 
TO  Sebvant— Liabiutt—Bvidenob. 

Evidence  held  insufficient  to  support  the  al- 
legations of  th*  servant's  petition  of  specific 
acts  of  negligence,  so  that  he  could  not  recover. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  854,  967 ;   Dec.  Dig.  •» 

7.  Tbiax  «=9l27— Conduct  of  TBiAir^REm- 

ENCE  to  INDEMNITT  INSUBANCE. 

In  a  servant's  action  for  injuries,  attorneys 
should  refrain  from  mentioning  employers'  lia- 
bility Insurance,  where  it  affirmatively  appears 
that  the  defendant  master  did  not  have  such  in- 
surance. 

_p!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  276 ;  Dec.  Dig.  *Sl27.] 

Appeal  from  Circuit  Court,  Bncbanan  Coun- 
ty;  CbtM.  H.  Mayer,  Judge. 
"Not  to  be  officially  pnbUsbed." 


Action  fay  James  T.  Hayes  against  Cbarles 
B.  Berry,  d<dng  business  as  tbe  Berry  Iron 
ft  Steel  CiKnpaiiy.  Judgmoit  for  plalntiH, 
and  defendant  appeals.  Beversed  and  re- 
manded. 

John  E.  Dolman,  W.  B.  Strlngfellow,  and 
O.  E.  Shultz,  all  of  St  Joseph,  for  appellant 
Mytton  &  Parkinson,  of  St  Joseph,  for  re- 
spondent 

JOHNSON,  J.  Plaintur,  a  carpenter  em- 
ployed in  an  iron  foundry  defendant  was  op- 
erating in  St  Joseph,  was  injured  by  the  fall- 
ing of  the  carriage  of  a  traveling  crane,  and 
sued  to  recover  damages  <m  the  ground  that 
bis  injury  was  caused  by  negligence  of  defend- 
ant The  crane  had  Just  been  erected  in  one 
of  the  buildings  and  was  In  process  of  final 
completion  and  adjustment  when  the  injury 
occurred.  It  consisted  of  a  track  running 
north  and  south  laid  on  two  parallel  lines  of 
posts  which  were  about  15  feet  high  and  15 
feet  apart,  and  a  carriage  suspended  from  two 
steel  axles  connecting  tbe  flanged  wheels 
which  were  to  move  along  the  track.  The 
axles  were  about  5  feet  apart  and  ran  parallel 
to  each  other.  There  were  wheels  designed 
to  ran  crosswise  on  this  framework  to  permit 
tbe  blo^L  and  tadcle  which  carried  the  loads 
to  be  moved  laterally  as  well  as  longitudinal- 
ly. The  main  wheels  which,  as  stated,  were 
to  run  on  tbe  track,  were  fastened  to  their 
axles  by  set  screws  and  the  rails  of  the  track, 
which  were  8-lnch  I-beams,  were  fastened  to 
the  tops  of  the  posts  by  lag  screws.  To  pre- 
vent the  track  spreading  and  allowing  the 
carriage  to  fall,  it  was  necessary  to  brace 
the  posts,  and  this  was  done  by  running  brac- 
es from  them  to  the  solid  timbers  of  the 
building;  but  plaintiff  alleges,  and  his  evi- 
dence tends  to  show,  that  these  lateral  brac- 
es were  not  Installed  until  after  his  injury. 
He  also  alleges  that  the  wheels  had  not  hem 
securely  fastened  to  their  axles  by  set  screws 
at  that  time,  but  bis  specific  charge  of  neg- 
ligence la  that  defendant  moved  the  carriage 
along  the  track  without  having  braced  Its 
supports,  and  that  the  track  spread  and  caus- 
ed tbe  carriage  to  fall.  Ibere  is  no  averment 
of  negUgenoe  In  ordering  ptalntUC  to  work  in  a 
place  which  would  be  dangerous  if  the  car- 
riage were  moved,  nor  of  negligence  in  fail- 
ing to  warn  plaintiff  of  tbe  intended  move- 
ment Plaintiff  had  been  working  that  day 
potting  In  lag  screws  to  attach  tbe  rails  to 
tbe  posts,  and  after  comirieting  that  task  was 
ordered  by  the  foreman  to  repair  a  flask  for 
an  iron  column  the  molders  Intended  to  make 
that  afternoon.  The  flask,  a  long,  narrow, 
wooden  box,  was  on  the  floor  under  tbe  travel- 
ing crane  near  its  east  side. 

Tbe  evidence  of  plaintiff  does  not  tend  to 
show  that  the  order  of  the  foreman  precluded 
him  from  moving  the  flask  from  under  tbe 
crane  before  proceeding  with  his  work,  and 
be  states  that  be   knew  tbe   track   would 
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q>read  It  they  tried  to  more  the  eanUige 
along  it,  and  that  he  was  familiar  with  the 
conditions  of  the  stmcture  and  of  the  state  of 
the  work  °of  conatmctlon  and  adjustment. 
The  carriage  had  been  set  oa  one  end  of  the 
track,  a  chain  and  pnlley  had  been  attached 
to  it,  and  the  foreman  and  a  workman  were 
at  woiic  on  the  adjustments.  FlalntUt  tes- 
tified: 

"Q.  Did  you  know  where  the  crane  was  when 
you  went  to  work  there?  A.  Yes,  air.  Q. 
Where  was  it?  A.  Right  up  over  me.  Q. 
When  yon  went  to  work  there?  A.  When  I 
went  to  work  pattinx  this  plate  on.  Q.  How 
long  did  it  stay  there?  A.  Just  a  few  minutes; 
I  hadn't  hardly  had  time  to  do  anything.  Q. 
Was  anybody  doing  anything  with  the  crane? 
A.  There  was  a  conple  of  men  had  hold  of  it  and 
holding  on  the  rope.  Q.  While  you  were  work- 
ing there?  A.  When  I  started  to  work.  Q. 
What  did  they  appear  to  be  doing?  A.  Why,  I 
didn't  pay  much  attention  to  them." 

It  api>e&r8  that  the  foreman  proceeded  to 
more  the  carriage  to  ascertain  if  it  wonld 
pass  under  certain  timbers  of  the  roof.  He, 
or  the  workman,  or  both,  pulled  on  the  chain 
or  rope,  and,  as  the  carriage  started  to  more. 
It  suddenly  fell  from  the  track  and  injured 
plaintiff,  who  was  underneath.  Plaintiff  states 
that  no  warning  was  given  him  of  the 
contemplated  movement,  but  that  he  heard 
the  foreman  shout:  "Look  out,  boys!  The 
damned  thing  is  falling,  ain't  got  no  set 
screws  in  It."  Bat  this  warning  came  too 
late  for  plaintiff  to  escape.  Plaintiff  is 
▼ery  positive  that  the  absence  of  lateral 
braces  caused  the  track  to  spread  and  the 
carriage  to  fall.  We  quote  from  his  cross- 
examination: 

"Q.  Yon  don't  know  whether  tiie  track  spread 
or  not?  A.  Sure  did.  Q.  Yon  know  that?  A. 
I'ositively  Imow  it.  Q.  How  do  you  Icnow  it? 
A.  My  knowledge  would  prove  to  me  the  track 
spread.  Q.  Bow  did  you  arrive  at  that  conclu- 
sion—you didn't  see  It  spread?  A.  I  know  that 
is  the  only  way.  Q.  How  do  yon  know  it 
spread?  A.  Just  my  knowledge  teaches  me  that 
is  the  only  way  it  could  spread.  *  *  *  Q. 
You  didn't  see  it  spread?  A.  I  didn't  see  it 
spread.  Q.  And  you  really  don't  know?  A.  No. 
Q.  It  is  your  opinion?  A.  Yea,  it  is  my  opin- 
ion ;    that  is  all." 

A  witness  introduced  by  plaintiff  testified 
to  making  an  examination  of  the  carriage 
after  the  injury,  and  on  direct  examination 
stated  that  he  did  not  notice  any  set  screws 
in  the  wheels,  bat  on  cross-examination  said 
the  wheels  were  still  on  the  axles,  and  that  he 
did  not  notice  whether  or  not  they  were 
fastened  by  set  screws.  The  evidence  of  de- 
fendant tends  to  show  that  the  posts  were 
braced,  and  therefore  that  the  track  did  not 
spread,  but  does  not  attempt  to  explain  the 
canse  of  the  ftiUlng  of  the  carriage.  The 
Jury  returned  a  verdict  for  plaintiff  for  $6,- 
000,  and  defendant  appealed. 

The  principal  argument  of  defendant  goes 

to  the  sufficiency  of  the  evidence  to  take  the 

case  to  the  Jury.     The  answer,  in  addition 

to  a  general  denial,  pleaded  assumed  risk, 

•^•Ibutory   negligence,   and   negligence   of 

servants,  and  defendant  insists  that 


the  evidence  falls  to  sustain  the  pleaded 
charge  that  a  failure  to  brace  the  posts  was 
the  proximate  cause  of  the  Injury,  and  does 
show  that  plaintiff  was  guilty  in  law  of  cmi- 
trlbntory  negligence  In  selecting  an  unsafe, 
instead  of  a  safe,  place,  In  which  to  work 
while  repairing  the  flask. 

[1,2]  Defendant  owed  plaintiff,  his  serr- 
ant,  the  duty  of  exerdstog  reasonable  care 
to  famish  him  a  reasonably  safe  place  in 
which  to  work.  This  duty,  of  coarse,  ob- 
tained daring,  and  with  respect  to,  the  con- 
struction of  the  crane,  and,  while  plaintiff  as- 
sumed all  risks  of  injury  naturally  lesolting 
from  the  prosecution  of  that  work,  he  did 
not  assume  risks  created  by  the  negligence  of 
defendant. 

[3]  If  the  foreman  of  defendant,  with 
knowledge  that  plaintiff  was  at  work  under 
the  crane,  at  a  place  where  the  t&ll  of  the 
carriage  would  injure  him,  negligently  pro- 
ceeded to  move  it,  and  thereby  injured  plain- 
tiff, defendant  would  be  liable  to  respond  in 
damages,  unless  it  should  appear  that  plain- 
tiff was  g^ty  of  contributory  negligence  in 
working  in  such  place.  The  work  of  adjust- 
ing the  carriage  to  the  track  for  practical 
and  safe  use  involved  a  number  of  tasks  in 
the  performance  of  which  the  foreman  owed 
the  duty  of  reasonable  care  to  worlonen  sadi 
as  plaintiff  who  were  required  or  permitted 
to  work  on  the  floor  under  the  structure. 
As,  for  example,  it  was  his  duty  to  see  that 
the  track  supports  were  properly  braced  so 
they  would  not  yield  to  the  weight  of  the 
carriage,  and  thereby  cause  the  trade  to 
spread  and  the  carriage  to  fail ;  to  see  that 
the  wheels  were  securely  fastened  by  set 
screws  to  their  axles  so  they  would  not 
work  back  and  leave  the  rail ;  to  see  that  the 
tread  of  the  wheels  properly  coincided  with 
that  of  the  track;  and  to  see  that  all  the 
parts  of  the  mechanism  were  in  a  reasonably 
safe  conditicm  for  the  initial  trial  of  moving 
the  carriage  along  the  track.  The  failure  to 
observe  reasonable  care  in  the  performance 
of  any  such  tasks  would  be  a  negligent 
breach  of  duty  towards  a  workman  properly 
at  work  under  the  structure. 

[4]  Plaintiff,  In  the  petition,  gpedfled  that 
the  failure  to  brace  the  posts  was  the  cause 
of  his  Injury.  The  case  before  us,  therefore, 
cannot  involve  any  question  of  res  ipsa  loqui- 
tur, and  plaintiff  must  be  held  to  proof  of  the 
cause  he  specified  and  notified  defendant  to 
meet.  As  is  said  in  McOrath  t.  Transit  Oc, 
197  Mo.  loc.  dt  106,  94  S.  W.  874: 

"If  it  were  a  case  to  which,  under  proper 
pleadings,  the  doctrine  would  apply,  yet  m  this 
case  specific  acts  of  negligence  are  charged,  and 
not  general  negli|;ence.  In  such  cases  where  the 
plaintiff  chooses  in  the  petition  to  allege  specific 
acts  of  negUgcnce,  the  rule  of  law  places  the 
burden  of  proving  such  specific  negligence  upon 
the  plaintiff,  and  a  recovery,  if  had  at  alL  must 
be  upon  the  specific  neriigence  pleaded.  Hamil- 
ton V.  Railroad,  114  Mo.  App.  loc.  cit.  609  [88 
S.  W.  893] ;  Ely  v.  Bailroai  77  Mo.  34 ;  LesUo 
V.  Railroad,  88  Mo.  60;  YameU  v.  RaUroad. 
113  Mo.  Sio  I21*S.  W.  1,  18  Ifc  R.  A.  ''~'^- 
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Bonran  ▼.  Bailroad,  127  Mo.  loc.  cit.  19  [2D 
S.  W.  842] :  Hit*  T.  BaUroad,  130  Mo.  loc.  dt 
136  [31  S.  W.  262,  32  S.  W.  33,  61  Am.  St. 
Bep.  555] ;  McManatnee  v.  BaUroad,  138  Mo. 
loc.  cit  447  [37  8.  W.  1191;  Hartley  v.  Ball- 
road,  148  Mo.  loc.  cit.  189  [49  8.  W.  840] : 
Oayk  V.  Mo.  Car  &  Foundry  Co.,  177  Mo.  loc. 
cit  450  [76  S.  W.  987] ;  Breeden  v.  Mining  Co., 
103  Mo.  App.  179  [76  S.  W.  731]." 

[5]  This  bnrden  cannot  be  satiBfled  by  proof 
of  a  state  of  facta  as  compatible  wltb  the  ex- 
istence of  another  cause  as  with  that  plead- 
ed. Where  the  evldenoe  most  favorable  to 
the  plaintiff  goes  no  further  than  to  show 
that  the  injury  might  have  been  the  result 
of  the  pleaded  cause,  but  might  also  have  re- 
sulted from  some  other  cause,  he  must  be 
held  to  have  failed  in  his  proof. 

[I]  Apiilylng  these  rules  to  the  facts  before 
.us,  we  are  comx)elled  to  find  that  the  evi- 
dence of  plaintiff  leaves  the  triers  of  fact  in 
the  position  of  having  to  choose  one  from 
several  equally  probable  causes,  for  only  one 
of  which  defendant  would  be  liable  under 
the  specifications  in  the  petition.  True, 
plaintiff  attempted  in  his  testimony  to  show 
that  the  absence  of  lateral  braces  caused 
the  carriage  to  fall,  but  he  was  forced  to  ad- 
mit that  this  deduction  was  drawn  from  the 
facts  that  there  were  no  braces  and  that  the 
carriage  feU.  The  issue  did  not  call  for  ex- 
pert opinion  evidence,  and  such  testimony 
possessed  no  probative  value  and  must  be 
disregarded.  With  it  eliminated,  plaintiff 
most  fall  back  to  the  position  that  since  the 
evidence  shows  there  were  no  braces,  and 
there  is  no  proof  of  any  other  reasonable 
caose,  the  connection  between  the  pleaded 
cause  and  the  injury  is  Bu£3ciently  shown. 
It  should  be  kept  in  mind  that  the  burden 
was  not  on  defendant  to  show  what  caused 
the  Injury,  but  on  plaintiff  to  prove  the  ex- 
istence (A  the  alleged  cause.  The  foreman 
tesUfled  that  the  wheels  were  securely  fas- 
tened to  the  axles  by  set  screws,  and  that 
testimony  should  be  regarded  as  aiding  plain- 
tUTs  case ;  but  there  were  other  possible  and 
probable  causes  which  the  evidence  leaves 
wholly  untouched.  There  Is  no  proof  that 
the  track,  or  its  supports,  was  out  of  line 
after  the  injury,  and  the  inference  that  the 
track  did  apretii  has  no  other  supporting 
facts  than  the  absence  of  braces  and  the  fall 
of  the  carriage.  Considering  that  the  car- 
riage had  not  been,  but  was  about  to  be,  ad- 
justed to  the  track,  and  that  one  of  a  half 
dozen  or  more  deficiencies  and  inaccuracies 
In  the  tentative  adjustments  might  have 
caused  it  to  fbll,  it  is  difficult  to  perceive 
bow  the  inference  that  it  fell  because  of  th6 
lack  of  braces  could  be  reached  without  re- 
sort to  conjecture  and  speculation.  To  illus- 
trate: If  the  wheels  had  been  on  an  exact 
plane  and  with  their  flanges  close  to  the  rails, 
the  Inference  would  be  strong  that  their  bear- 
ing surfaces  would  have  been  so  broad  that 
the  weight  of  the  empty  carriage  bearing 
downward  and  not  outward  could  not  have 


pushed  the  rails  laterally  and  spread  them; 
but,  if  the  adjustments  were  less  exact  and 
only  a  narrow  edge  of  the  wheels  rested  on 
the  rails,  the  result  could  have  been  that  the 
wheels  left  the  track,  eitlier  with  or  without 
spreading  It.  We  give  this  illustration,  not 
as  a  conclusion  we  have  drawn  from  the  evi- 
dence, but  to  emphasize  the  point  tliat  fhe 
evidence  most  favorable '  to  plaintiff  leaves 
the  cause  of  the  fall  of  the  carriage  in  the 
field  of  conjecture  and  speculation,  and  cer- 
tainly falls  short  of  pointing  to  the  pleaded 
cause  as  the  only  reasonable  inference  the 
hypostatized  facts  will  permit  We  think  the 
facts  and  circumstances  In  proof  would  not 
warrant  us  in  holding  plaintiff  guilty  in  law 
of  contributory  negligence.  He  was  directed 
by  the  foreman  to  work  on  the  flask  which 
was  under  the  track.  Whether  or  not  he 
should  have  moved  the  flask  to  another  place 
before  proceeding  to  work  is  a  question  the 
triers  of  fact  should  determine.  We  do  not 
feel  Justified  in  declaring  that  he  voluntarily 
chose  a  more  dangerous  place  of  work  in 
preference  to  one  less  dangerous.  The  ques- 
tion of  his  negligence  is  an  issue  of  fact  for 
the  Jury  to  determine. 

The  demurrer  should  have  been  sustained 
on*  the  ground  that  the  evidence  falls  to  es- 
tablish the  specific  charge  of  negligence  in  the 
petition. 

[7]  We  infer  that,  If  the  cause  is  retried, 
the  pleaded  issues  will  be  different,  and,  con- 
sequently, no  useful  purpose  would  be  served 
in  reviewing  the  rulings  on  the  Instructions 
called  in  question  by  defendant.  The  answer 
of  defendant  contains  an  admission  that  he 
was  the  employer  of  plaintiff,  and  the  evi- 
dence bearing  on  that  subject  heard  by  the 
court  shows  that  such  was  the  relationship. 
The  parties  at  another  trial  should  refrain 
from  mentioning  the  subject  of  employers'  in- 
surance in  the  hearing  of  the  Jury,  since  it 
appears  to  be  conceded  that  defendant  was 
carrying  no  such  insurance  at  the  time  of  the 
injury. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


RYIiBY-WIIiSON  QBOOBB  CO.  v.  ST, 
LOUIS  &  8.  F.  B,  CO.    (No.  11881.) 

(Kansas  C9ty  (Tourt  of  Appeals.     Missonri. 

Feb.  21,  1916.    Rehearing  Denied 

April  8,  1916.) 

1.  Appkai,  AifD  Ebbob  «=»231(5)— Presenta- 
tion or  Obounds  of  Bevibw  vx  Ooubt  Be- 
low—O  BJXCTIONS— 'NkCBSSITT. 

In  an  action  for  damages  for  failure  to  de- 
liver a  car  of  sugar  which  plaintiff  had  resold, 
a  general  objection  to  testimony  by  the  general 
manager  of  plaintiff's  business  as  to  the  gales, 
apparently  on  the  gronnd  that  the  sales  were 
not  made  personally  by  the  manager,  will  not 
support  an  assignment  on  appeal  that  the  evi- 
dence was  hearsay,  that  objection  not  being  pre- 
sented in  any  manner,  as  the  motion  for  new 
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trial  merely  dedared  diat  snch  evidence  waa 
incMnpetent,  irrelevant,  and  immaterial. 

[E!d.  Note. — For  other  caaea,  see  Appeal  an^ 
Error,  Dec.  Dig.  «=3231(S);  Pleading,  Cent 
Dig.  I  1439;   Trial,  Cent.  D&.  i  190.] 

2.  CASBiXBa  «c9l35  —  Cabbiaok  or  Goods  — 

NOHDKLXVXBY— DaMAOBS. 

In  an  action  against  a  carrier  for  failure  to 
deliver  a  sliipment  of  sngar,  evidence  AeM  to 
ehow  that  the  carrier  knew  that  the  sugar  had 
either  been  resold  or  was  for  immediate  sale  and 
that  prompt  delivery  waa  most  important,  and  so 
conseqaendal  damages,  as  loss  of  profits  on  re- 
sale, may  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  S57-6Se.  S99-602,  603Vi-«04^ ; 
Dec.  Dig.  «=s»136.] 

8.  Afpeai.  asd  Bbbob  «s>671(7)— Abstbactb. 
Though  on  appeal  defendant  carrier  relied 
on  an  alleged  provision  in  the  bill  of  lading,  no 
effect  can  be  given  the  provision  where  it  did  not 
appear  in  the  abstract 

[Ed.  Note.— For  other  cases,  see  Appeal  aqd 
Error.  Cent  Dig.  |  2872;  Dec  Dig.  «=»671{7).] 

AK>eaI  from  (^rcait  Goart,  Jadcson  Ooon- 
ty;  Daniel  E  Bird,  Jndge. 
"Not  to  be  officially  pnbUsbed." 
Action  by  the  Byley-Wilson  Grocer  Com- 
pany against  the  St.  Louis  &  Ban  F^andsoo 
Railroad  Comi>any.  From  a  Judgment  for 
plaintiff,  defendant  appeals.   Affirmed.       , 

Cowherd,  Ingraham  &  Durham,  of  Kan- 
sas City,  and  W.  F.  Evans,  of  St  Louis,  for 
appellant  Lathrop,  Morrow,  Fox  ft  Moore,  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff  Is  a  wholesale 
grocer  company  at  Kansas  City,  Mo.,  with  a 
hranch  at  Ft  Scott,  Kan.  On  August  19, 
1912,  plaintiff  purchased  through  the  "Bus- 
sell  Brokerage  Company"  a  carload  of  gran- 
ulated beet  sugar  from  a  sugar  refinery  in 
Colorado  at  ^.18  per  100  pounds.  Including 
freight  to  Ft  Scott  The  sugar  was  shipped 
under  bdll  of  lading  by  the  refining  company 
to  the  Bnssell  Brokerage  Company  at  Ft 
Scott  The  car  duly  arrived  at  Ft  Scott  on 
August  26th  and  defendant's  agent  notified 
the  Russell  Brokerage  Company  that  the  car 
had  arrived  and  had  been  delivered  to  plain- 
tiff's warehouse.  After  plaintiff  purchased 
the  sugar  and  before  its  arrival  it  sold  a  part 
of  it  to  retail  grocers  to  be  delivered  on  ar- 
rival, and  after  being  notified  of  its  arri- 
val and  delivery  it  sold  the  remainder  all  at 
a  profit  of  34  cents  per  100  pounds. 

But  defendant  had  not  delivered  the  sug- 
ar to  plaintiff.  It  was  ascertained  that  It 
had  made  the  delivery  to  one  of  plaintiff's 
competitors,  and  plaluUfl  was  deprived  of  the 
benefit  and  profit  of  the  sales  made  as  stated. 
Plaintiff  therenp<m  brought  this  action  for 
damages  in  the  loss  of  the  profit,  amounting 
to  $112.20  and  recovered  Judgment  In  the 
trial  court 

Defendant  insisted  that  the  sugar  was 
shipped  under  a  bill  of  lading  containing  a 
provision  that  the  amount  of  any  loss  for 
which  it  should  be  liable  should  be  compnt- 


{  ed  on  the  baaia  of  the  value  of  the  proper- 
ty at  the  place  and  time  of  shipment  With 
this  as  a  basis,  defendant  says  that  as  plain* 
tiff  never  paid  for  the  sugar  he  had  not  sus- 
tained any  pecuniary  loss.  It  then  claims 
that  It  never  had  any  notice  of  xflalntUTs 
contracts  of  sales  of  sugar  and  that  the  dam- 
ages claimed  are  too  remote  and  speculative. 
The  evidence  of  sales  came  through  the  tes- 
timony of  one  of  the  members  of  the  plain- 
tiff's firm.  He  had  not  made  the  sales  per- 
sonally, but  through  a  salesman  for  the  com- 
pany who  sent  in  sales  tickets.  It  further 
appeared  that  plaintiff,  thinking  there  was 
some  delay  in  the  car  getting  to  Ft  Scott  no- 
tified defendant's  proper  agent  and  "we  had 
him  tracing  the  car  for  some  days.  I  was  in 
a  hurry  for  it  The  men  were  all  demand- 
ing the  sugar.  Fruit  was  to  be  put  up,  and 
he  was  tracing  it  by  wire,"  and  finally  this 
agent  was  notified  by  the  agent  at  Ft  Scott 
that  the  car  was  there.  It  was  further 
shown  that  defendant  was  notified  by  letter 
four  days  before  the  arrival  of  the  car  at 
Ft  Scott  to  deliver  to  plaintiff ;  these  words 
being  used  in  the  notice,  "It  is  very  Import 
tant  that  you  notify  us  day  of  arrival." 

[1]  It  is  insisted  by  defendant  that  as 
plaintiff's  witness  (who,  as  stated,  was  one  at 
the  proprietors  and  the  general  manager  of 
plaintiff  company,  and  who  conducted  the 
business  which  is  the  subject  of  this  con- 
troversy) did  not  make  the  sales  persontdly, 
his  testimony  of  the  sales  was  hearsay.  De- 
fendant is  bound  by  the  objection  as  made  at 
the  trial  court  The  question  arose  when 
the  witness  was  testifying  to  the  sales  made 
before  the  arrival  and  again  to  the  sales 
made  after  the  arrival.  The  objections  to 
the  evidence  of  the  former,  as  stated  to  the 
court,  did  not  Include  hearsay,  the  objectloa 
now  claimed.  The  matter  again  arose  when 
the  witness  was  testifying  as  to  the  sales 
after  the  arrival,  when  defendant's  counsel 
interrupted  with  the  inquiry,  'TUd  yon  make 
the  sales  personally?"  and  the  witness  an- 
swered, "Through  my  salesmen."  Then  plain- 
tiff's counsel  asked,  "You  have  no  personal 
knowledge  of  it?"  Tbe  answer  being,  "I  re- 
ceive the  sales  tickets  which  he  sends  in 
daily  for  the  sales.  •  •  •  We  never  have 
any  other  personal  knowledge  of  any  sales 
our  agent  makes."  Defendant's  counsel  then 
stated,  "I  object  to  this  witness  testifying  to 
these  sales";  the  court  saying,  "Objection 
overruled,  if  the  tickets  are  produced."  Here 
again  no  reason  is  given  for  the  obJectioD  ^- 
cept  we  may  suppose  It  was  because  the  wit- 
ness had  not  made  the  sale  personally.  No 
suggestion  was  afterwards  made  to  strike 
out  the  evidence  and  the  matter  seems  to 
have  been  droned.  Ttiese  were  about  7  pw 
cent  of  the  total  sales.  The  case  was  tried 
by  the  court  without  a  Jury,  and  as  It  found 
the  full  amount  of  plaintUTs  <dalm  it  must 
have  considered  the  evidence,  nie  motion 
for  new  trial  makes  no  reference  to  it  tar- 
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ther  than  a  general  statement  that  tbe  court 
erred  in  admitting  'incompetent,  Irrelevant, 
and  immaterial  testimony  offered  by  plain- 
tiff." In  all  these  drcnmstances  we  do  not 
think  defendant  in  a  position  to  complain  of 
the  evidence.  It  cannot  be  expected  the 
court  would  rem^nber  remarks  made  In  the 
course  of  the  trial,  and  defendant  should 
have  moved  to  strike  out  the  evidence,  or  in 
some  way  brought  the  matter  to  the  court's 
attention. 

[2]  Defendant's  next  point  is  that  tbe  dam- 
ages are  consequential,  and  hence  defendant 
should  have  had  notice  of  the  special  matter 
that  plaintiff  had  made  thk  sales.  To  sus- 
tain this  we  are  dted  to  Hadley  v.  Baxen- 
dale,  9  Exch.  341,  Rogan  v.  Railroad,  51  Mo. 
App.  665,  and  Dunne  v.  Railroad,  166  Mo. 
App.  372,  148  8.  W.  99T.  In  our  opinion  the 
evidence  shows  defendant  did  have  notice  be- 
fore It  made  the  default,  and  it  accepted  and 
acted  on  such  notice.  We  think  It  to  be  rea- 
sonably Inferred  from  the  testimony  quoted 
above  from  plaintiff's  manager,  that  defend- 
ant's agent  knew  the  sugar  either  had  been 
sold  or  was  for  immediate  sale.  So,  too,  the 
notice  to  the  agent  that  it  was  very  Impor- 
tant that  plaintiff  be  notified  tbe  day  of  the 
arrival  of  the  sugar,  must  be  taken  to  have 
been  understood  that  the  sugar  was  already, 
or  was  to  be  immediately,  disposed  of. 

[3]  As  has  been  already  stated,  it  is  claim- 
ed the  damages  were  assessed  contrary  to  the 
rule  for  ascertaining  damages  as  provided 
In  the  bill  of  lading.  There  Is  quoted  in  ap- 
pellant's brief  what  is  stated  to  be  a  provi- 
sion In  the  bill  of  lading,  but  no  such  provi- 
sion is  found  in  tibe  copy  set  forth  in  the 
abstract.  The  point,  therefore^  has  no  foun- 
dation upon  which  to  rest 

No  ground  exists  for  disturbing  the  Judg- 
ment, and  It  Is  accordingly  affirmed.  All 
■concur. 


FLAIZ  V.  CHICAGO,  B.  &  Q.  R.  CO. 
(So.  14296.) 

<St.  Louis  Conrt  of  Appeals.    Missouri.    April 
4,  1916.    Rehearing  Denied  April  18,  1916.) 

1.  Plbadino  «a»216^)— DsmniBBB. 

On  demurrer  to  a  pleading,  as  an  amended 
answer,  its  allegatlona  alone  can  be  considered. 

[Ed.    Note.— For    other    cases,    see   Pleading 
Cient  Dig,  {  537,  638;    Dec.  Dig.  «=»216(2)1 

X  Masteb  and  Sebvart  «=3lOO(l)— Irjubieb 
TO  Sebvant— Indemnity— Contract. 

Where  a  railroad  maintained  a  relief  depart- 
ment, whereby  an  employe,  beine  a  member, 
should  receive  benefits  in  case  of  sickness,  there 
being  also  a  death  benefit  payable,  tbe  employe's 
contract  of  membership  in  such  relief  department 
providing  that  suit  against  the  railroad  should 
waive  benefits  under  the  contract,  such  con- 
tract was  void  in  so  far  as  it  sought  to  provide 
in  advance  for  the  release  of  the  road  from  the 
legal  consequences  of  its  future  wrongs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  l66 ;  Dec.  Dig.  «=»  100(1).] 


Appeal  from  St  IjooIs  Circuit  Court;  Leo 
S.  Rasaleur,  Judge. 

Action  by  Isabel  Flala  against  the  Chicago, 
Burlington  &  Qulncy  dElallroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ^e>- 
peals.    Reversed,  and  cause  remanded. 

Selden  P.  Spencer  and  F.  O.  Donnell,  b«th 
of  St.  Louis,  for  appellant.  Douglas  W. 
Robert,  of  St  Louis,  for  respondent 

Statement 
REYNOLDS,  P.  J.  The  petition  In  this  ac- 
tion avers  that  the  defendant  company  main- 
tains a  department  of  service  for  the  est&h- 
llshment  and  management  of  a  fund  known  as 
the  Relief  E^nd,  for  the  payment  of  a  definite 
amount  to  the  relatives  or  beneficiaries  of  its 
employes,  who  are  killed  and  who  have.  In  ac- 
cordance with  the  provisions  of  the  depart- 
ment, contributed  to  the  Relief  Fund  and  be- 
come a  member  thereof ;  that  this  department 
has  been  maintained  by  the  defendant  since 
and  prior  to  March  15th,  1889,  and  continuous- 
ly down  to  the  date  of  the  institution  of  this 
action  (November  18th,  1910),  and  that  the  de- 
fendant company  guaranteed  the  fulfillment  of 
the  obligations  of  the  Relief  Department  evi- 
denced by  a  memorandum  of  agreement  enter- 
ed into  between  the  defendant  company  and 
other  affiliated  companies,  by  which  they  Joint- 
ly maintained  the  Relief  Department  and  by 
which  each  became  responsible  for  and  guar- 
anteed the  payment  of  su(A  amounts  as  might 
become  due  from  that  department  to  the 
beneficiary  of  tbe  employes  of  the  respective 
roads  In  case  of  the  death  of  the  employfei, 
who  had  become  members  of  and  contributed 
to  the  Relief  Fund  In  accordance  with  its 
provisions  and  regulations.  It  la  ftarther 
averred  that  one  Marvin  M.  Matthews,  on 
November  8rd,  1S89,  was  an  employ^  of  the 
Haimibal  &  St  Joseph  Railroad  Company, 
that  company  affiliated  with  the  defendant 
comiwny,  and  that  Matthews,  in  accordance 
with  the  regulations  of  the  Relief  Depart- 
ment and  because  of  his  employment  with  the 
Hannibal  &  St  Joseph  Railroad  Company,  on 
November  3rd,  1899,  became  a  member  of  this 
Belief  Department  called  "Burlington  Volun- 
tary Relief  Department" ;  that  afterwards  but 
prior  to  E^bruary  26th,  1906,  Matthews  ceased 
to  be  an  empIoy6  of  the  Hannibal  &  St.  Jos- 
eph Railroad  Company  and  was  transferred 
to  and  entered  upon  tbo  service  of,  and  thus 
became  an  employ^  of,  tbe  defendant  com- 
pany and  so  continued  a  member  of  the  Re- 
lief Dei)artment  and  from  the  date  of  the 
change  in  employment  until  his  death,  was  as 
well  an  employ^  of  the  defendant  com- 
pany ;  that  under  and  pursuant  to  the  agree- 
ment between  the  parties  the  defendant  com- 
pany agreed  to  pay  to  the  beneflciarly  of 
Matthews  the  sum  of  $1000  in  case  of  his 
death,  the  i>ayment  to  be  made  under  and 
pursuant  to  the  regulations  of  the  Relief 
Department  to  the  fund  of  which  Matthews 
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regularly  contributed;  that  be  was  In  good 
standing  In  tbls  department  up  to  and  includ- 
ing February  26tli,  1906,  on  wbidi  date  be 
was  killed,  having  faltbfully  performed  all 
the  condltiogas  and  made  all  the  payments  up 
to  the  date  of  his  death,  that  reealting-fr(Hn 
his  harlng  been  run  Into  by  an  engine  oper- 
ated by  defendant  company,  the  engine  then 
under  the  temporary  control  of  one  Stone, 
a  hostler's  helper  in  the  employ  of  defend- 
ant company ;  that  plaintiff,  who  had  been 
the  wife  and  was  the  widow  of  Matthews 
(but  who  It  appeared  had  since  Intermarried 
with  one  £laiz),  brought  her  suit  In  the  cir- 
cuit court  of  Audrain  county,  this  state, 
against  the  defendant  company  and  Stone 
and  obtained  a  Judgment  against  both  In  the 
sum  of  $9000,  which  Judgment  was  reversed 
by  the  Supreme  Court  of  this  state  as  to  the 
defendant  company  but  affirmed  as  to  Stone, 
the  latter.  It  being  averred,  then  and  now  in- 
solvent and  the  Judgment  against  h)m  worth- 
less. The  petition  further  sets  out  that  by 
a  regulation  (No.  63)  of  the  Relief  Depart- 
ment In  force  during  the  time  of  the  mem- 
bership of  Matthews  and  stUl  In  force,  it  is, 
among  other  things,  provided: 

'V  any  suit  ihall  be  brought  a^aingt  the  com- 
pany or  any  other  company  associated  therewith 
as  aCoreBaid,  for  damages  arising  from  or  grow- 
ing out  of  injury  or  death  occurring  to  a  member, 
the  benefits  otherwise  payable  and  all  obligations 
of  the  Relief  Department  and  of  the  company 
created  by  the  membership  of  such  member  in  the 
Relief  Fund  shall  thereupon  be  forfeited  without 
any  declaration  or  other  act  by  the  Belief  De- 
partment or  the  company  ;  but  the  superintend- 
ent may,  in  his  discretion,  waive  such  forfeiture 
upon  condition  that  all  pending  suits  shall  first 
be  dismissed." 

Setting  oat  this  regulation,  it  is  averred 
that  it  is  illegal,  void  and  of  no  effect,  and 
that  under  the  membership  of  Matthews  in 
the  Relief  Department  bis  beneficiary  was 
entitled  to  the  sum  of  $1,000  in  case  of  his 
death.  Averring  that  plaintiff  was  and  Is  the 
beneficiary  under  the  memhership  and  as  such 
entitled  to  the  sum  of  $1,000,  which  the  de- 
fendant company  agreed  to  pay,  and  that  de- 
mand for  the  payment  of  the  amount  due 
plaintiff  was  made  and  refused,  the  demand, 
it  being  averred,  having  been  made  soon 
after  the  death  of  Matthews  in  1906,  and 
again  apedflcally  on  March  9th,  1910;  that 
the  payment  was  refused  by  both  the  Relief 
Department  and  the  defendant  company,  and 
that  no  payment  had  been  made  to  plaintiff 
by  either  the  Relief  Department  or  by  the  de- 
fendant company,  Judgment  is  demanded 
against  the  defendant  railroad  company  for 
$1,000,  together  with  Interest  at  the  rate  of 
6  per  cent  per  annum  from  and  after  March 
eth,  1910,  and  for  her  costs. 

Defendant  filed  an  amended  answer  to  this, 
which  was  demurred  to  and  the  demurrer 
overruled.  Thereupon  the  defendant  filed  its 
second  amended  answer  to  the  petition.  In 
this  answer,  admitting  that  it  was  a  cor- 
poration engaged  in  operating  a  railroad 
through  Audrain  county,  Missouri,  and  that 


plaintiff  was  the  wife  of  Marvin  Matthews, 
and  that  he  died  from  injuries  received  by 
him,  the  answer  denies  all  the  allegations  in 
the  petition  except  as  thereinafter  admitted. 
It  1M  then  pleaded,  in  substance  and  confining 
ourselves  to  the  most  material  allegations, 
that  plaintiff  ought  not  to  recover  because 
at  the  time  of  the  death  of  her  husband,  the 
defendant  had  been  engaged  in  the  operation 
of  several  thousand  miles  of  railroad  for 
which  purpose  it  was  compelled  to  and  did 
employ  several  thousand  men ;  that  the  work 
of  operating  a  railroad  la  hazardous  to  life 
and  limbs  of  employes,  and  that  because 
of  the  high  rate  of  premiums  charged  rail- 
road employes  by  Insurance  companies^  it  Is 
practically  beyond  the  means  of  the  em- 
ployes to  obtain  Insurance  in  such  compa- 
nies ;  that  for  the  purpose  of  furnishing  aid 
and  relief  to  its  employes  and  their  families. 
In  the  event  of  sickness,  Injury  or  death,  de- 
fendant had  established  the  Relief  Depart- 
ment referred  to  in  the  petition,  of  whicli 
Matthews  was  a  member  while  an  employ^ 
of  the  Hannibal  &  St  Joseph  Railroad  Com- 
pany, as  well  as  afterwards  whUe  an  employ^ 
of  defendant,  being  a  member  of  the  second 
class ;  that  he  accepted  all  the  conditions  of 
membership  in  the  Relief  Department  and  by 
virtue  of  such  membership  became  and  was 
entitled  to  receive  the  sum  of  two  dollars  a 
day  for  such  time  as  he  might  be  disabled  on 
account  of  sickness,  and  In  case  of  his  death, 
his  widow  would  become  entitled  to  receive 
the  sum  of  $1,000,  It,  after  his  death,  she 
elected  to  accept  the  same  and  thereby  re- 
lease the  defendant  from  any  liability  on  ac- 
count of  the  death  of  her  husband,  or  that 
plaintiff,  as  such  widow,  was  entitled  to 
elect  to  refuse  the  above-mentioned  death 
benefit  and  to  take  in  lieu  thereof  a  cause 
of  action  at  law  against  the  defendant  for 
damages  arising  from  the  death  of  her  has- 
band,  but  that  under  the  regulations  of  the 
Reli^  Department  she  could  not  take  both,  It 
being  provided  that  if  she  refused  to  accept 
the  death  benefit  and  brought  suit  against 
the  defendant  on  her  cause  of  action  for  the 
death  of  her  husband  by  virtue  of  the  suit, 
she  waived  any  right  she  might  otherwise 
have  to  thereafter  accept  receive  or  recover 
on  the  death  benefit  from  the  Relief  Depart- 
ment Averring  that  defendant  operated  this 
Relief  Department  in  accordance  with  the 
terms  of  the  contract,  and  that  the  fund  was 
created  by  the  voluntary  contributions  of 
members  and  by  Interest  to  be  paid  into  it 
by  defendant  on  balances  In  the  fund  in  its 
hands.  It  is  averred  that '  defendant  guaran- 
teed the  sufficiency  of  the  fund  to  pay  all 
disability  and  death  benefits  which  might 
accrue  In  favor  of  the  members  and  their 
families  and  became  Uable  to  pay  these  bene- 
fits out  of  its  own  treasury  to  make  up  de- 
ficiencies in  the  Relief  Fund,  if  any  should 
occur;  it  is  farther  averred  that  defendant 
became  responsible  for  all  monies  belonging 
to  this  Belief  Department,  as  also  to  pay 
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Interest  thereon  Into  the  fund,  and  to  main- 
tain and  operate  tbat  department  at  Its  own 
expense,  all  of  which  duties  It  performed,  as  it 
Is  averred.  Averring  that  the  husband  of  plain- 
tiff came  to  his  death  whUe  in  the  employ 
of  defendant,  on  February  26th,  1906,  as  stat- 
ed, it  is  averred  that  by  virtue  of  the  con- 
tract between  the  husband  of  plaintiff  and 
Its  Belief  Department  plaintiff  became  en- 
titled to  elect  which  of  two  things  she  would 
do,  that  is  to  say,  to  refuse  to  receive  the 
death  benefit  of  $1,000  from  the  Relief  Fund 
and  to  prosecute  an  action  at  law  against 
defendant  for  damages  on  account  of  the  al- 
leged wrongful  death  of  her  husband,  or  she 
became  entitled  to  elect  to  receive  and  accept 
the  death  benefit  and  thereby  release  the  de- 
fendant from  any  cause  of  action  she  might 
have  against  it  for  damages  on  account  of 
the  death  of  her  husband;  that  long  after 
plaintiff  became  entitled  to  elect,  to-wlt, 
about  May  17tb,  1906,  and  within  six  months 
after  the  death  of  her  husband,  plaintiff 
made  her  election  and  refused  to  accept  the 
death  benefit  of  |1,000  and  elected  to  prose- 
cute her  cause  of  action  against  defendant 
for  damages  on  account  of  the  death  of  her 
husband;  that  the  election  was  made  after 
defendant  had  tendered  th6  plaintiff  the 
death  benefit  and  her  refusal  to  accept  the 
same.  The  plaintiff  further  evidenced  her 
election,  It  is  averred,  by  filing  the  action 
referred  to  by  her  on  Hay  17th,  1906;  that 
the  action  resulted  in  a  verdict  in  favor  at 
plaintiff  in  the  sum  of  |9,000 ;  that  when  this 
jadgment  was  rendered  against  defendant, 
it  appealed  to  the  Supreme  Court  of  this 
state,  which  body  reversed  and  set  aside  the 
Judgment  on  March  1st,  1910,  the  opinion  in 
which  cause  being  reported  under  the  .title 
of  Isabella  Matthews  v.  Chicago,  Burlington 
&  Qulncy  B.  R.  Company  and  Stone,  227  Mo. 
241,  126  S.  W.  1005 ;  that  In  the  defense  of 
that  action  defendant  had  paid  out  of  its 
own  treasury  the  sum  of  |1,000  by  way  of  at- 
torney's fees,  printing  and  other  expenses. 
It  is  further  averred  that  during  the  time 
plalntifTs  husband  wks  a  member  of  the 
Belief  Department,  defendant,  in  pursuance 
of  its  contract  with  htm,  had  paid  out  in 
operating  it  $75,000  per  annum  out  of  its 
own  treasury  and  not  out  of  the  Relief  Ehud, 
and  in  addition  thereto  furnished  at  its  own 
expense  all  the  office  room  for  the  general 
offices  of  the  Relief  Department  and  its  nu- 
merous branches,  the  expense  amounting  to 
many  thousands  of  dollars  per  annum,  and 
that  prior  to  plalntifTs  membership  it  had 
paid  benefits  to  the  amount  of  over  $42,000 
because  of  the  insufficiency  of  the  Relief 
Fund  proper.  It  is  also  averred  that  this 
money  so  paid  by  defendant  out  of  its  own 
treasury  and  its  guarantee  of  the  contract 
with  plaintiff,  constituted  valuable  considera- 
tions fiowlng  directly  from  defendant  to 
plalntUTs  husband  and  to  plaintiff  herein  In 
support  of  the  contract  between  defendant  and 
plaintiff's  husband  In  relation  to  his  said 


membership  in  its  Relief  Department,  which 
contract  was  constituted  and  evidenced  by 
plalntifTs  accepted  application  for  member- 
ship and  the  regulations  of  the  Relief  Depart- 
ment Wherefore,  the  answer  concludes,  that 
by  virtue  of  plalntifTs  refusal  to  accept  said 
death  benefit  when  so  tendered  to  her,  and 
by  reason  of  her  act  in  filing  and  prosecuting 
a  suit  at  law  against  defendant  on  a  cause  of 
action  for  the  alleged  wrongful  death  of  her 
husband,  plaintiff  had  elected  to  waive  and 
thereby  forever  did  waive  and  forfeit  any 
right  to  recover  from  the  Relief  Fund  and 
ReUef  Department  of  this  defendant  the  sum 
of  $1,000,  or  any  other  sum  as  a  death  ben- 
efit on  account  of  the  death  of  her  husband, 
and  defendant  pleads  such  waiver  and  fbiv 
felture  in  bar  of  any  recovery  herein. 

To  this  second  amended  answer  plaintiff 
demurred  on  the  ground  that  the  matters  and 
things  set  out  therein  did  not  constitute  a 
valid  defense  to  her  cause  of  action.  The  de- 
murrer Was  overruled  and  plaintiff  refus- 
ing to  plead  further,  Judgment  went  in  favor 
of  defendant,  from  which  plaintiff  has  duly 
perfected  her  appeaL 

OplnUm. 

[1]  We  have  set  QUt  the  answer  with  per- 
haps unnecessary  fullness,  and  we  do  so  to 
give  the  defendant  the  full  benefit  of  exhibit- 
Jng  its  claimed  equities.  The  appellant  has 
included  in  her  abstract  the  first  amend- 
ed answer  of  the  defendant,  in  which  defend- 
ant admitted  that  it  was  a  corporation 
operating  its  railroad  through  Audrain  Coun- 
ty, Missouri,  and  that  it  then  owned  and  was 
operating  its  railroad  through  portions  of 
the  state  of  Illinois  and  other  states  of  the 
United  States,  that  of  course  meaning  that  it 
was  engaged  in  interstate  commerce  and  so 
amenable  to  the  Acts  of  Congress.  This 
Is  not  in  the  second  amended  answer,  which 
is  the  (xtly  one  we  can  consider  on  this  de- 
murrer. As  we  are  remanding  the  case,  we 
think  it  not  improper  to  call  attention  to 
this  so  that  it  can  be  made  clear  by  am^ided 
pleadings  or  sUpnlatimi,  if  It  is  desired  to 
appeal  to  the  federal  employer's  liability  law. 
As  to  whether  this  case  comes  under  that 
law  we  now  express  no  opinion. 

The  principal  question  Involved  in  this  case 
is  practically  identical  with  that  which  was 
before  the  Kansas  City  Court  of  Appeals  in 
Hartman  v.  Chicago,  B.  &  Q.  R.  R.  Ca,  not 
yet  officially  reported,  but  see  182  S.  W.  148. 
In  that  case  it  was  argued  that  this  defend- 
ant and  Its  employer  were  at  the  time  of  the 
accident  engaged  and  employed  in  interstate 
commerce.  As  we  have  said,  that  question 
Is  not  now  before  us. 

[2]  That  court  further  there  held  that  un- 
der the  general  law,  irrespective  of  Congres- 
sional legislation,  and  following  the  thought 
thrown  out  by  Judge  CaldweU,  in  Chicago, 
B.  &  Q.  B.  R.  Co.  V.  Miller,  76  Fed.  439,  loe. 
dt.  443,  22  C.  O.  A  264,  267,  that  like  con- 
tracts "must  ultimately  be  so  declared  by  all 
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coortB,"  that  Om  contract  ooder  coiwldeni- 
tlon,  "to  ttie  extent  that  the  relief  contract 
seeks  to  provide  In  advance  for  the  release 
of  the  defendant  from  the  legal  consequences 
of  its  fatore  wrongs,  it  wHl  be  held  nncon- 
scionable,  and  therefore  non-enforceable,  re- 
gardless of  whether  or  not  it  has  the  support 
of  a  consideration  moving  from  the  defend- 
ant to  the  plaintiff." 

So  also  the  Supreme  C!onrt  of  Nebraska 
held  in  its  opUiiaa  on  a  motion  for  r^earing 
in  Chicago,  B.  &  Q.  R.  B.  Co.  v.  Healy,  76 
Neb.  786,  lU  N.  W.  596,  reversing  the  origi- 
nal opinion  to  the  contiury,  which  Is  in  the 
same  volume,  commencing  at  page  783,  107 
N.  W.  100&  See  also  note  to  the  opinion  cm 
rehearing  in  the  Healy  Case  in  10  U  B.  A. 
(N.  S.)  IfiS,  124  Am.  St  Bep.  830. 

Without  further  discussion  of  the  case  or 
of  the  points  so  ably  briefed  and  argued  by 
the  respective  counsel,  we  refer  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals, 
in  Hartman  v.  Gbicago,  B.  &  Q.  B.  R.  Co., 
supra,  for  our  view  of  the  law  here  ap- 
plicable: 

It  follows  that  the  action  of  the  learned  cir- 
cuit court  In  overruling  appellant's  demurrer 
to  the  second  amended  answer  and  in  dis- 
missing plaintUTs  acticm  Is  reversed  and  the 
cause  remanded  for  such  further  proceedings 
as  may  be  taken  In  line  with  what  we  have 
here  determined. 

NOBTONI  and  AUiBN,  JJ.,  concur. 


DAVIS  V.  McCOLIi.     (No.  11873.) 

(Kansas    City    Court    of   Appeals.      Missouri. 

Feb.  21,  1916.    Behearing  Denied, 

April  3,  1916.) 

1.  Statutes  «=»289—Bvidencb— Statutes  ox 
FoBEiGN  States. 

On  the  issue  whether  a  foreign  state  has 
adopted  the  Uniform  Negotiable  Instruments 
Law,  it  Is  not  error  to  admit  the  entire  Ne- 
gotiable Instruments  IjSW  of  such  state,  in  spite 
of  the  rule  that  only  the  applicable  statutes  of 
a  foreign  state  should  be  admitted. 

rE)d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  II  389,  390;   Dec.  Dig.  «=»289.] 

2.  Bills  and  Notss  «=>267— Indobsebs— Li- 
abilitt. 

The  contract  of  an  indorser  of  a  negotiable 
instrument  la  separate  and  distinct  from  the 
contract  expressed  by  the  note  itself. 

[E!d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  620,  629;  Dec.  Dig.  «s» 
267.] 

3.  Statittes  «=s>281— Plxadino— Statdtbb  or 
Foreign  States. 

Where  the  action  or  defense  immediately 
rests  upon  a  foreign  statute,  such  statute  must 
be  pleaded  as  well  as  proved. 

[Bid.  Note.— For  other  cases,  see  iStatutee, 
Cent  Dig.  ||  380,  881;  De&  Dig.  «=»281.] 

4.  Justices  o»  the  Peace  ®=>91(3)— Aotiors 

— ^PUKADINQ — NECESfllTT. 

Under  Rev.  St.  1909,  |  7413,  providing  that 
when  a  suit  is  founded  on  an  instrument  in 
writing  executed  by  defendant  and  the  debt  may 
be  aacertatned  by  such  instrument  it  shall  be 


filed  with  the  Justice,  and  no  other  statement  or 
pleading  shall  be  required ;  all  that  is  necenary 
in  filing  suit  on  the  indorsement  of  a  note  is  to 
file  the  note,  and  statutes  of  a  foreign  state  es- 
tablishing the  right  to  recovery  need  not  b« 
pleaded. 

[Bd.  Note.— For  other  cases,  see  Jnstiees  o( 
the  Peace,  Cent  Dig.  ||  310.  816;  Dee.  Dic> 
«=>91(3).T  ••     .        .         .  *- 

6.  Justices  or  tbx  Pkaok  «=991(S)— Aotiorb 

— Plkadiro. 

In  snit  in  Justice  Court  npon  negotiable 
notes,  where  the  defendant  is  advised  by  their 
lodgment  with  the  Justice  and  the  iasoance  of 
summons,  to  meet  the  issue  of  bis  liability  as 
an  indorser,  and  the  judgment  would  be  a  bar 
to  maintenance  of  a  future  action,  the  purposes 
of  statutory  rules  of  pleading  are  met,  and  fail- 
ure  to  file  specific  pleadings  is  not  fataL 

[Ed.  Note. — For  other  cases,  see  Jnstiees  of 
the  Peace.  Cent  Dig.  {{  310,  816;  Dec.  Dig. 
«S=>91(3).] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;  Daniel  E.  Bird,  Judge. 

"Not  to  be  officially  published." 

Action  by  Frank  H.  Davis  against  A.  J. 
McColl.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

See,  also,  166  S.  W.  1113. 

Hughes  &  Whitsett  of  Kansas  City,  for  ap- 
pelant lAthrop,  liorrow.  Fox  &  Iftoore,  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Five  suits  brought  by  plain- 
tlfl  in  a  Justice  court  on  five  separate  proml*- 
sory  notes  on  which  defendant's  name  ap- 
pears as  payee  and  indorser  were  consolidat- 
ed and  tried  as  one  in  the  circuit  court  and 
defendant  appealed  from  the  Judgment  ren- 
dered against  him.  We  reversed  the  Judg- 
ment and  remanded  the  case  for  the  reason 
that  plaintiff  had  failed  to  prove  the  sub- 
stantive fact  that  the  laws  of  Iowa,  where 
the  notes  were  signed  and  made  payable,  im- 
parted to  them  the  character  of  negotiable  in- 
struments, and  that  in  the  absence  of  sudi 
proof,  we  could  not  assume  that  the  laws  of 
that  state  were  the  same  as  our  own;  i.  e., 
that  Iowa  tiad  adopted  the  uniform  laws  re- 
lating to  negotiable  instruments  embodied  in 
our  Negotiable  Instruments  Act  The  notes 
provided  for  the  payment  of  attorney's  fees 
and  expenses  of  collection,  and  in  the  absence 
of  a  statutory  provision  In  Iowa  similar  to 
that  In  our  Negotiable  Instruments  Laws 
would  be  nonnegotiable,  and  the  indorsement 
of  the  payee  on  the  backs  of  the  notes  would 
not  ipso  facto  make  him  liable  as  an  in^ 
dorser. 

[1]  At  the  second  trial  In  the  circuit  court 
the  signature  of  defendant  on  the  backs  of 
the  notes  was  admitted,  as  was  also  the  fact 
that  10  per  cent  of  the  amount  of  the  notes 
would  be  a  reasonable  attorney's  fee,  and 
over  the  objections  of  defendant  the  notes 
and  indorsements  were  received  in  evidence, 
and  plaintiff  was  allowed  to  Introduce  the 
chapter  in  the  statutes  of  Iowa  relating  to 
negotiable  instruments  which  shows  that  the 
Uniform  Negotiable  Instrumraits  Law  was  in 
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force  in  that  state  when  the  notes  were  de- 
livered, and  therefore  that  they  were  negotia- 
ble. Inasmndt  as  the  court  received  the 
whole  chapter  In  evidence — obviously  on  the 
theory  that  It  established  the  fact  that  Iowa 
had  adopted  the  Negotiable  Instruments  Law 
— we  do  not  regard  as  meritorious  the  effort 
of  defendant  to  apply  the  well-settled  rule 
that  only  the  applicable  statutes  of  the-  for- 
eign state  should  be  offered  or  admitted  in 
evidence. 

[t,  3]  l^e  principal  point  urged  by  defend- 
ant for  a  reversal  of  the  judgment  rendered 
against  him  at  the  second  trial  is  that  the 
pertinent  statutory  law  of  Iowa  which  con- 
ferred the  character  of  negotiability  on  the 
notes  was  a  substantive  fact  which  should 
have  been  pleaded  as  well  as  proved,  and 
since  it  was  not  pleaded,  the  objection  to  the 
introduction  of  any  evidence  should  have 
been  sustained.  That  argument  might  be 
sound  if  the  cause  had  originated  in  the  cir- 
cuit court  The  contract  of  an  indorser  of 
a  negotiable  instrument  is  separate  and  dis- 
tinct from  the  contract  expressed  by  the  note 
itself,  and  the  rule  is  well  settled  Uiat  where 
the  action  or  defense  immediately  rests  upon 
a  foreign  statute,  such  statute  must  be  plead- 
ed as  well  as  proved.  Banchor  v.  Gregory,  9 
Mo.  App.  loa  dt.  104;  Clark  v.  Barnes,  58 
Mo.  App.  667;  Swing  v.  Karges,  150  Mo. 
App.  574,  131  S.  W.  163;  Hazlett  v.  Wood- 
ruff, 150  Mo.  loc  dt.  639,  51  S.  W.  1048;  Lee 
y.  Railway,  196  Mo.  loc.  dt.  400,  92  S.  W. 
614;  Qlbson  v.  Bailroad,  225  Mo.  loc.  dt  485, 
125  S.  W.  463. 

[4]  But  the  cases  In  hand  originated  in  a 
Justice  court  where  no  formal  pleieidings  are 
required  (section  7412,  R.  S.  1809),  and  fall 
squarely  under  section  741S,  R.  S.  1909,  which 
provides: 

"When  the  suit  is  founded  upon  any  instru- 
ment of  writing  purporting  to  have  been  ex- 
ecuted by  the  defendant  and  the  debt  •  »  » 
may  be  ascertained  by  snch  instrument,  the 
same  shall  be  filed  with  the  justice,  and  no  oth- 
er statement  or  pleading  shall  be  required.  If 
the  suit  Is  founded  on  an  account,  a  bill  of 
items  shall  be  filed ;  in  all  other  cases,  a  state- 
ment of  the  fact  constituting  the  cause  of  ac- 
tion, etc.,  shall  he  filed  with  the  justice." 

A  statement  is  not  required  In  actions 
founded  on  written  instruments  or  accounts 
and  whether  the  fact  in  question  be  consti- 
tutive or  merely  evidentiary,  plaintiff  was 
not  required  to  do  more  than  to  file  the  notes 
with  the  justice.  An  action  against  the  in- 
dorser of  a  negotiable  promissory  note  "is 
founded  upon  an  instrument  of  writing,  pur- 
porting to  have  been  executed  by  the  defend- 
ant," and  needs  no  statement  when  begun  in 
a  Justice  court  to  supply  dther  substantive  or 
evidentiary  facts. 

[I]  Since  the  notes  were  negotiable  under 
the  laws  of  this  state,  defendant  was  advis- 
ed by  their  lodgment  with  the  justice  and  the 
issuance  of  the  summons  to  meet  the  la- 
•ae  of  bis  liability  as  sn  Indorser  of  nego- 
tiable paper;  and  since  the  Judgment  under 


review  will  be  a  bar  to  the  maintenance  of 
any  future  action  against  defendant  on  his 
Indorsements,  the  purposes  of  the  statutory 
rules  of  pleading  applicable  to  suits  in  Jus* 
tice  courts  have  been  fully  met.  Bank  v. 
Hammerslough,  72  Mo.  274;  Collins  v.  Bur- 
ma, 66  Mo.  App.  70;  Bank  t.  Noel,  94  Mo. 
App.  498,  68  S.  W.  285;  Warder  r.  Johnson, 
114  Mo.  App.  671,  90  S.  W.  392;  Brlttain  v. 
Murphy,  118  Mo.  App.  235,  94  S.  W.  303; 
National,  etc.,  Co  v.  Mermod,  158  Mo.  App. 
673,  139  S.  W.  251 ;  Maurer  v.  PhllUps,  182 
Mo.  App.  440,  168  8.  W.  669;  Johnson  v. 
Parker,  86  Mo.  App.  660. 
The  Judgment  is  affirmed.    All  concur. 


OUTTS  V.  DAVISON.     (No.  11914.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Feb.  21,  1916.    Rehearing  Denied 

April  8,  1916.) 

1.  Masteb   aitd   Sebvant  €=9330(3)— In jubt 
TO  Thibd  Pebson— Rklateon  or  Pabties— 

BVIDBNOB. 

In  an  action  by  one  run  down  by  defend- 
ant's motor  car,  evidence  heU  to  warrant  a 
finding  of  the  negligence  of  defendant's  agent. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1272;  Dec.  Dig.  «=» 
830(3).] 

2.  Witnesses     €=>66(2)—Oompeterot— Hus- 
band AND  Wife. 

Under  Bev.  St.  1909,  i  6359,  a  wife  is  com- 
petent in  the  first  instance  to  testify  in  an  ac- 
tion against  her  husband  that  she  was  his  agent 
in  the  transaction  involved. 

[E}d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  154;    Dec.  Dig.  <S=»56(2).] 

3.  Masteb  and  Sesvant  €=>301(1)— Wife's 
Aqehct  vob  Husband— Contbol  of  Auto- 

M0BII.K. 

Where  defendant  telephoned  his  son  to 
meet  him  at  the  station  with  the  family  auto- 
mobile, defendant's  wife,  who  rode  on  the  bade 
seat,  was  not  his  agent,  though  in  defendant's 
absence  she  had  charge  of  the  car,  it  appearing 
tbat  the  son  regularly  drove  it 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1210,  1216;  Dec  Dig. 
«S=»301(1).] 

4.  Tbial    «=9258(2)— REquKSTS  — NuHBSiEi— 
Refusal. 

Where  two  or  tltree  instructiona  would  have 
adequately  presented  defendant's  defense,  but 
defendant  lequested  a  dozen,  the  trial  court 
might  properly  refuse  them  on  the  ground  of 
their  lengUi. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  647;  Dec.  Dig.  «=>258(2).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Kimbrough  Stone,  Judge. 
"Not  to  be  offldally  published." 
Action  by  William  W.  Cutts  against  John 
E.  Davison.    From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

CalTln  &  Bea,  of  Kansas  City,  for  appel- 
lant O.  R.  Leslie,  J.  B.  Kaspar,  and  J.  W. 
Patterson,  all  of  Kansas  CUty,  for  reepoodent. 

ELLISON,  P.  J.  PlalnUfTs  action  is  for 
damages  alleged  to  have  been  received  by 
him  by  being  run  over  by  defendant's  auto- 
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mobOe.  He  recovered  Judgment  in  the  trial 
court 

It  appears  that  on  the  19tb  of  May,  191^ 
defendant  was  due  to  arrive  in  Kansas  City 
from  Omaha,  Neb.,  at  10  p.  m.,  and  telephon- 
ed to  his  home  that  he  be  met  at  the  TTnlon 
Station  with,  his  automobile.  Accordingly 
his  son,  together  with  his  mother  and  her 
sister,  got  In  the  machine  and  started  for 
the  station,  the  son  driving.  The  accident 
happened  at  the  intersection  of  Eighth  and 
Broadway  streets.  Plaintiff  rode  on  a  street 
car  north  on  Broadway  to  Eighth,  and  there 
endeavored  to  transfer  east  onto  an  Eighth 
street  car,  wlilch  stopped  on  the  east  side  of 
Broadway.  He  got  ofF  the  Broadway  car 
and  proceeded,  diagonally,  northeast  towards 
the  stopping  place  of  the  Eighth  street  car. 
Defendant's  son  was  driving  the  machine 
north  on  Broadway,  and  therefore  was  ap- 
proaching plaintlfF  from  the  rear,  and  ran 
upon  him  without  warning  and  knocked  him 
to  the  street.  A  large  electric  light  hung 
nearly  directly  over  the  scene,  and  plaintiff 
could  easily  have  been  seen  by  any  one  on 
the  lookout 

[1  ]  Defendant's  son's  version  of  the  matter 
was  that  he  was  driving  close  to  the  Broad- 
way car,  and  that  plaintiff  unexpectedly  and 
quickly  got  off  that  car  while  it  was  in  mo- 
tion.   The  witness  said: 

"As  he  got  off  the  car  the  machine  was  right 
at  the  car,  and  as  hs  got  off  the  machine  nit 
him." 

But  there  were  two  witnesses  besides  plain- 
tiff himself  who  do  not  agree  to  this,  and 
the  evidence  Is  ample  that  plaintiff  had  not 
quickly  swung  off  a  moving  car  in  front  of 
the  machine,  but  that  he  had  gotten  off  and 
the  car  had  passed  on  before  he  was  strudt 
There  was  abundant  evidence  supporting 
plalntifrs  theory  of  the  case,  that  the  young 
man  saw  plaintiff's  peril  in  time  to  have 
stopped  the  maclilne  before  striking  him, 
and  we  need  only  inquire  whether  the  trial 
was  free  from  substantial  error. 

[2, 3]  Defendant's  wUe  was  offered  as  a 
witness  in  his  belialf  on  the  ground  that  in 
the  matter  of  going  to  the  station  for  de- 
fendant she  was  acting  as  agent  for  him, 
and  was  therefore  competent  under  section 
6359,  R.  S.  1909.  It  is  true  that  the  wife  is 
competent  in  the  first  instance,  to  testify  as 
to  her  agency.  Reed  v.  Peck,  163  Mo.  333,  63 
S.  W.  734;  Brick  Works  v.  Thompson,  69 
Mo.  App.  98;  Ingerham  v.  Weatherman,  79 
Mo.  App.  480.  But  it  devolves  upon  the  hus- 
band who  Is  seeking  the  benefit  of  bis  wife's 
testimony  to  show  that  she  conducted  the 
business  (Hardy  v.  Matthews,  42  Mo.  406), 
and  that  she  conducted  It  as  his  agent.  In 
this  case  it  is  manifest  that  the  wife  was  not 
conducting  the  business  at  driving  the  auto- 
mobUa  She  was  simply  in  the  machine,  on 
a  back  seat  with  her  sister,  wlille  the  son 
was  driving.  He  testified  that  his  father  tel- 
ephoned for  him  to  meet  liim  at  the  station. 


and  that  he,  not  only  Uien,  but  usually,  drove 
the  car  for  his  father.  Certain  it  Is  that  he, 
and  not  the  wife,  was  conducting  the  busi- 
ness of  driving  the  car.  The  trial  court 
properly  ruled  that  the  wife's  agency  was 
not  shown.  We  do  not  regard  the  circum- 
stance shown  that  when  the  father  was  away 
from  home  the  machine  was  at  the  disposal 
and  under  charge  of  the  wife,  as  controlling 
the  patent  fact  that  the  son  waa  defendant's 
agent 

[4]  The  three  instructions  given  for  plaln- 
tlfl  are  not  open  to  substantial  criticism. 
Defendant  offered  twelve  in  addition  to  his 
demurrer.  Tke  court  gave  the  twelfth  and 
refused  the  others.  The  mere  number  alone 
justified  their  refusal.  Two  or  diree  would 
have  been  abundantly  sufSdent  to  fully  pre- 
sent the  case.  The  Supreme  and  appellate 
courts  have  so  often  condemned  the  confoa- 
Ing  practice  of  asking  a  large  number  of  in- 
structions that  it  is  strange  the  evil  does  not 
cease. 

But  the  instructions  were  propeirlj  refused 
aside  from  the  excessive  number  of  them. 
One  or  two  were  mere  abstract  propositions. 
Others  submit  ordinary  care  instead  of  the 
extraordinary  care  required  by  the  statute, 
while  others  ignore  the  humanitarian  rule 
upon  which  plaintiff's  case  rests. 

The  verdict  is  small  ($360),  and  Is  nn- 
doubtedly  for  the  right  party,  and  it  is  ac- 
cordingly affirmed.    All  concur. 


STATE  V.  ADAMS.    (No.  11969.) 

(Kansas  City  Court  of  Appeals.     MissourL 
April  8,  1916.) 

InTonoAHNo  Liquobs  «=s>236(l)  —  Probbou- 

,     TION— EVIDKNCK— DkLIVKBI    TO    AKOTHKB. 

Evidence  that  a  drayman,  who  was  a  com- 
mon carrier,  procured  from  a  railroad  in  a  local 
option  county  several  packages  shipped  from 
without  the  state,  wliicfa  he  knew  to  contain  In- 
toxicating liquor,  and  to  be  consigned  to  fic- 
titious persons,  and  that  he  hauled  them  away 
from  the  depot  is  not  sufficient  to  show  that  he 
was  guilty  of  violating  Rev.  St  1909,  i  7227, 
providing  that  no  person  shall  keep,  store,  or 
deliver  for  or  to  another  i^erson  in  any  local 
option  county  any  intozicatang  Uquorg,  lince  it 
does  not  justify  an  inference  that  the  liquor 
was  delivered  to  any  one,  and  does  hot  snow 
that  it  was  not  within  the  exception  of  section 
7228,  providing  that  the  preceding  section  should 
not  be  construed  to  prevent  any  person  from 
ordering  liquor  for  bis  own  or  family  nse  where 
it  is  sent  directly  to  the  user  of  it 

[Ed.  Note.— For  other  cases,  see  IntoxicatlDg 
Liquors,  Cent  Dig.  SJ  300-302,  307,  308,  319- 
322 ;   Dec.  Dig.  «=3236a).] 

Appeal  from  Circuit  Oaatt,  Sullivan  Coun- 
ty; Fred  Lamb,  Judge. 
"Not  to  be  officially  published." 
J.  W.  Adams  was  convicted  of  unlawfully 
storing  and  delivering  intoxicating  liquors 
for  others  in  a  local  option  county,  and  he  ap- 
peals.   Reversed. 
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John  W.  Bingham  and  3cim  W.  Clapp,  both 
of  Milan,  tor  appellant  James  P.  Painter,  of 
Milan,  for  the  State. 

JOHNSON,  J.  On  information  of  the 
prosecuting  attorn^  of  Sullivan  county  de- 
fendant  was  convicted  and  fined  $300  on  each 
of  the  seven  counts  In  the  information.  The 
<rffense  charged  in  each  count  was  a  violation 
of  section  7227,  B.  S.  1909.  Defendant,  a  col- 
ored man,  has  been  the  town  drayman  In 
Milan  for  20  years,  and  has  hanled  most  of 
the  freight  and  express  matter  to  and  from 
the  depot  He  fell  into  this  prosecution  by 
hauling  from  the  depot  on  April  9,  1916,  one 
cask  and  six  barrels  of  beer  which  had  been 
delivered  in  Qnlncy,  111.,  to  the  railroad  com- 
pany for  transportation  to  Milan  and  deliv- 
ery  to  the  designated  consignees;  there  being 
a  Bei>arate  consignee  for  each  barrel  and 
cask. 

Defendant  appeared  at  the  depot,  presented 
the  seven  bills  of  lading  to  the  agent,  and 
signed  a  separate  written  receipt  for  each 
shipment  which  recited  that  each  barrel  and 
cask  contained  beer.  The  state  introduced 
evidence  to  show  that  all  of  the  six  barrels 
and  the  cask  were  hauled  from  the  depot, 
that  defendant  was  observed  hauling  two  of 
them  along  the  streets,  and  that  the  various 
named  consignees'  were  fictitious  persons. 
For  present  purposes  we  accept  as  sufficient 
the  proof  offered  by  the  state  that  the  barrels 
and  cask  contained  intoxicating  beer,  and  that 
defendant  had  knowledge  of  that  fact  when 
he  hauled  them  from  the  depot,  as  well  as 
knowledge  of  the  fact  that  the  persons  named 
in  the  bills  of  lading  as  consignees  were  not 
the  real  consignees. 

Bnt  the  Inflerence  the  learned  trial  Judge 
attempted  to  draw  from  these  facts  that  de- 
fendant delivered  to  or  kept  this  beer  for  an- 
other person  in  violation  of  section  7227  rests 
upon  conjecture  or  speculation,  since  the 
facts  mentioned  are  as  consistent  with  an 
innocKit  as  with  a  guilty  intent  The  state 
does  not  attempt  to  show  to  whom  the  bar- 
rels and  cask  were  delivered,  or  for  whom 
they  were  kept  In  violation  of  the  statute. 
This  was  an  Interstate  shipment,  and  this 
drayman,  who  was  a  common  carrier  (Oamp- 
beU  V.  Storage  Co.,  187  Mo.  App.  566, 174  S.  W. 
140),  had  as  clear  right  as  the  railroad  com- 
pany to  engage  in  its  transportation,  and,  un- 
less he  knew  that  the  beer  was  being  brought 
into  the  county  for  the  purpose  of  being  dis- 
posed of  in  violation  of  the  local  option  law, 
he  could  not  be  said  to  have  delivered  or  kept 
it  within  the  prohibition  of  the  statute.  If 
eadi  barrel  or  cask  was  bought  direct  from 
tlie  consignor  by  a  dtlzen  of  the  county  for 
bis  own  and  his  family's  consumption,  no 
offense  was  committed,  either  by  vendor,  ven- 
dee, or  transportation  agency,  and  an  offense 
could  not  be  legitimately  deduced  from  the 
mere  act  of  such  vendee  having  the  consign- 


ment made  to  a  fictltlons  Bam&  Such  hy- 
pothesis is  Just  as  reasonable  as  any  other 
the  evidence  tends  to  support  The  burden 
of  the  state  was  to  prove  facts  and  circum- 
stances the  existence  of  which  would  be  In- 
compatible with  an  Innocent  Intent,  and  this 
the  state  has  failed  to  do,  since  It  is  no  of- 
fense under  the  statute  for  a  resident  in  local 
option  territory  to  Import  Intoxicants  for  his 
own  consumption,  and,  for  aught  disclosed, 
defendant  was  nothing  more  than  a  carrier 
employed  in  such  traffic.  Secticm  7228,  B.  S. 
1909;  State  v.  Brown,  188  Mo.  App.  248, 175 
S.  W.  131;  State  v.  Cox,  180  S.  W.  16;  State 
V.  Bums,  237  Mo.  216,  140  S.  W.  871. 
The  Judgment  is  reversed.    All  concur. 


KENNIBH  V.  SAFFOBD  et  aL     (Na  11881.) 

(Kansas  City  Court  of  Appeals.     Miasouxi. 

March  6,  1916.    Behearlng  Denied 

AprU  3,  1916.) 

1.  Appeai.  and  Ebbob  «=>927(6)— Buuno  on 

DEMUBBEB— INFKBENCES. 

In  ruling  on  defendant's  demurrer  to  the 
evidence,  the  appellate  court  must  draw  every 
legitimate  inference  in  favor  of  plaintiff  which 
evidentiary  facts  and  circumstances  will  per- 
mit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3748;  Dec.  Dig.  «=>927(5).] 

2.  rnATTD    €=s58(l)   —  SUITICIKNCT    OT    Bvi- 
'   DBNOIi. 

The  difficulty  of  proving  fraud  does  not  dis- 
pense with  the  necessity  of  proof,  and,  while 
merely  suspicious  facts  and  circumstances  will 
not  be  accepted  as  legal  proof,  yet  where  all  the 
evidentiary  facts  and  drenmstances,  when  prop- 
erly pieced  together,  enable  the  court  to  per- 
ceive the  fraud,  the  showing  is  sufficient  for 
practical  and  remedial  purposes. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  f  65;  Dec.  Dig.  «=s>58(l).] 

3.  CONSPIKACT    «=5>19— StTfTIOIBNCT    OF   EVI- 
DBROB. 

Evidence,  in  an  action  against  defendants 
on  the  ground  that  they  had  conspired  to  de- 
fraud plaintiff  by  representing  that  the  security 
offered  for  his  loan  was  good,  held  to  sustain  a 
verdict  for  plaintiff  tor  the  amount  of  the  loan. 
[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  S§  25,  26;  Dec.  Dig.  «=>19.] 

4.  Fbaud  ®722(1)-'B£Uanok  on  Bkfb£SEN- 
tati0n8— estoppbl. 

Where  plaintiff,  in  making  a  loan  upon  a 
note,  with  deeds  of  trust  as  collateral  securi- 
ty, relied  upon  defendant's  reijresentationB  in 
taking  the  security,  without  investigating  it 
himself,  as  known  to  defendant  the  defendant 
could  not  say  that  plaintiff's  own  neglect  to  ex- 
amine tile  abstracts  and  make  independent  in- 
vestigations as  to  the  value  of  the  security  was 
the  proximate  cause  Of  his  loss. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  19,  20,  22,  23;    Dec.  IHir.  «=»2a(l).] 

6.  Fbaud  «=965(1)— Instbuotion. 

In  an  action  on  the  ground  that  the  fraud- 
ulent representations  of  a  codefendant  as  to  the 
value  of  the  security  given  as  collateral  for  a 
loan  made  by  plaintiff  were  made  with  the  full 
knowledge  of  defendant  in  carrying  out  the  con- 
spirarar  to  defraud  the  plaintiff,  a  charge  that 
plaintiS  would  be  entitled  to  recover  against 
defendant  even  if  he  did  not  enter  the  conspira- 
cy at  first  and  did  not  know  of  the  fraud  until 
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after  plaintiff  had  parted  with  Us  money,  bnt 
before  defendant  received  a  part  of  it,  was  not 
objectionable,  as  broadening  the  issues  made  by 
the  pleadings. 

PEd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S§  72-74;    Dec.  Dig.  «=»65(1).] 

8.  CoNBPiBAOT  ®=9lS— LiA.Bn.rrT. 

If  a  conspiracy  exists,  a  party  who  Joins  at 
any  stage  becomes  a  part?  to,  and  answerable 
for,  all  acts  done  by  each  and  all  of  the  conspir- 
ators before  or  afterwards  in  furtherance  of  the 
common  design. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Oent.  Dig.  |  14;   Dec.  Dig.  «=>13.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  D.  R  Bird,  Judge. 

Action  by  John  Eennlsh  against  Charles  O. 
Saftord  and  Isaac  W.  Bay.  Judgment  for 
plaintiff,  and  defendant  Ray  appeals.  Af- 
firmed. 

McOune,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  appellant  T.  A.  Wltten  and 
Eadley,  Cooper  &  Keel,  all  of  Kansas  City, 
for  respondent. 

JOHNSON,  J.  June  18,  1910,  plalntlfl 
(who  then  was  practicing  law  in  Kansas 
City)  loaned  $3,650  to  A.  M.  HowbU,  a  buUd- 
ing  contractor,  and  took  Howell's  promissory 
note  for  that  sum,  due  in  90  days,  with  in- 
terest from  date  at  8  per  cent  per  annum. 
As  collateral  security  Howell  at  the  same 
time  delivered,  or  caused  to  be  delivered,  to 
plaintiff  three  other  promissory  notes,  which 
purported  to  be  secured  by  deeds  of  trust  on 
real  estate;  one  for  $4,000,  one  for  $1,800, 
and  the  third  for  $l,600-4n  aU  $7,300,  twice 
the  amount  loaned  to  How^.  One  of  these 
collateral  notes  turned  out  to  be  a  forgery, 
and  the  other  two  were  worthless.  Howell, 
who  had  been  operating  as  a  building  con- 
tractor on  an  extensive  scale,  was  guUty  of 
this  and  other  criminal  deeds,  and  his  affairs 
came  to  a  crisis  shortly  before  the  maturity 
of  his  note  to  plaintiff.  A  receiver  of  his 
property  was  appointed,  but  nothing  was  re- 
alized for  creditors.  The  defendant  Safford, 
a  loan  bnAer,  procured  the  loan  from  plain- 
tiff for  Howell,  and  a  part  of  the  proceeds 
was  paid  over  to  defendant  Ray,  who  was 
Safford's  father-in-law  and  a  creditor  of 
Howell.  Plaintiff  charges  a  conspiracy  be- 
tween Safford  and  Ray  to  defraud  him.  The 
petition  alleges: 

"To  induce  plaintiS  to  make  said  loan,  said 
defendant  Sofiord,  for  the  purpose  of  carrying 
out  said  conspiracy  to  defraud  plaintiff,  repre- 
sented that  all  of  said  notes  [meaning  the  three 
collateral  notes]  were  the  property  of  said  Ar- 
thur M.  Howell;  that  the  same  were  all  secur- 
ed by  deeds  of  trust  on  real  estate  in  Kansas 
City,  Mo.,  which  deeds  of  trust  constituted  and 
were  first  liens  on  the  properties  respectively 
described  therein;  that' he  knew  said  notes  and 
deeds  of  trnst  to  be  good,  valid,  bona  fide,  and 
in  full  force  and  effect,  and  that  he  knew  the 
titles  to  all  of  said  real  estate  were  good;  that 
■aid  real  estate  was  ample  in  value  to  secure 
•aid  notes;  and  that  snid  Howell  desired  to 
make  said  proposed  loan  in  order  to  complete 
an  apartment  building  owned  by  him  then  in 


course  of  construction;  that  said  representa- 
tions were  all  fraudulent  and  false,  and  were 
at  the  time  known  by  both  of  said  defendants  to 
be  fraudulent  and  false,  and  were  made  br  said 
Safford  with  the  fuU  knowledge  of  said  Ray  in 
carrying  out  aald  conspiracy  and  fraudulent 
scheme  and  design  of  said  SaJFord  and  said  Bay 
to  defraud  plaintiff;  that  in  truth  and  in  fact 
said  $1,800  note  and  the  deed  of  trust  purport- 
ing to  secure  same  were  forgeries,  and  were  not 
executed  by  said  Benjamin  S.  Fanber  and  Mel- 
vina  F.  Fauber,  and  the  deeds  of  trust  purport- 
ing to  secure  said  $4,000  note  and  said  $1,300 
note  were  subject  to  prior  deeds  of  trust  on  the 
real  estate  in  said  deeds  described,  and  said 
real  estate  had  been  sold  under  said  prior  deeds 
of  trust,  and  said  securities  were  wholly  worth- 
less, all  of  which  both  said  Safford  and  said  Ray 
fuUy  knew  at  the  time ;  that  said  loan  was,  in 
fact,  applied  for  by  said  defendants  for  the  said 
Howell  for  the  fraudulent  purpose  of  obtaining 
the  proposed  loan  from  plaintiS  for  said  de- 
fendants' own  use;  that  relying  upon  the 
friendly  intentions  of  said  Saffora  and  upon 
his  well-known  financial  ability,  and  beUeving 
the  representations  so  made  by  him,  and  that 
defendants  were  not  personally  interested  in 
said  loan,  plaintiff  agreed  to  make  said  loan  of 
$8,650  to  said  A.  M.  Howell,  and  did  pay  and 
deliver  said  sum  to  said  Safford  as  agent  for 
said  A.  M.  Howell,  and  accept  from  said  Saf- 
ford the  aforesaid  notes,  alleged  to  be  secured  as 
aforesaid,  as  collateral  security  therefor;  that 
said  A.  M.  Howell  was,  at  the  time,  wholly  in- 
solvent and  financially  worthless,  all  of  which 
both  said  Safford  and  said  Ray  at  the  time 
knew^ut  which  plaintiff  did  not  know,  and  tliat 
said  Howell  soon  thereafter  became  a  fugitive 
from  justice,  and  is  now  insolvent  and  a  fugi- 
tive." 

[1-3]  The  answer  Is  a  general  denial  The 
verdict  of  the  Jury  was  for  plaintiff  for  $3,- 
650,  the  ftill  amonnt  of  bis  demand,  and  de- 
fendant Ray  appealed.  Bis  principal  conten- 
tion la  that  the  Judgment  against  him  lacks 
the  support  of  any  substantial  evidence,  and 
that  his  demurrer  to  the  evidence  should 
bare  been  sustained.  The  business  of  defend- 
ant Safford  was  conducted  under  the  name 
of  Farmers'  Mortgage  &  Loan  Company. 
His  father-in-law,  Ray,  a  wealthy  man,  lived 
near  Kansas  City,  and  made  the  office  of  that 
comi>any  bis  headquarters,  bnt  had  no  Inter- 
est In  the  bnslness.  Some  time  before  the 
events  In  controversy  he  had  allowed  Safford 
to  laid  some  numey  for  him,  and  Saffocd 
loaned  about  $2,900  to  Howell,  who  was  one 
of  his  regular  customers.  This  loan  was  se- 
cured by  two,  and  perhaps  all  three,  of  the 
collateral  notes  afterward  turned  over  to 
plaintiff.  Defendants  deny  having  had  pos- 
session of  the  forged  note,  but  the  evidence 
as  a  whole  supports  an  tnferenoe  that  Ray 
received  and  held  that  note  as  a  part  of  the 
security  for  his  loan  to  How^ 

The  major  part  of  that  loan  was  not  due 
at  the  time  i^alntlff  made  his  loan  to  Howell, 
but  there  is  evidence  tending  to  show  tbat 
Safford,  on  behalf  of  Ray,  was  Tlgorously 
pressing  Howell  for  Instant  payment  and  was 
moved  to  take  that  coarse  by  knowledge  of 
the  fact  that  the  collateral  notes  were  worth- 
less, and  that  Howell  had  beoi  borrowing 
money  on  spurious  collateral.   A  bank  reoent- 
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ly  had  forced  Howell  to  make  good  some  pa- 
per of  that  character,  and  a  woman  stenog- 
rapher employed  In  Safford'B  ofl!ce  testified 
to  hearing  Bafford  demand  of  Howell  that  he 
repay  the  Hay  loan  within  an  hour.  Defend- 
ant's evidence  contradicts  her  testimony  and 
attacks  her  credibility,  bnt  we  regard  the  Is- 
snes  It  raises  as  issues  of  ta.ct  for  the  Jnry 
to  determln&  Safford  and  Bay  both  admit 
they  were  trying  to  collect  the  loan,  but  say 
the  effort  was  prompted  by  the  desire  of  Ray 
to  use  the  money  In  the  purchase  of  lands  In 
Colorado  as  gifts  to  his  grandchildren.  De- 
fendants deny  any  knowledge  of  the  insol- 
vency or  criminal  practices  of  Howell,  and 
their  evidence  tends  to  show  that  they  mani- 
fested confidence  in  him  by  lending  him  mon- 
ey after  plaintiff  made  his  loan. 

Plaintiff  had  become  acquainted  with  Saf- 
ford at  Jefferson  Olty  while  plaintiff  was 
Assistant  Attorney  General.  Safford  was  in- 
troduced by  Fred  Burkhart,  who  had  lived  in 
Mound  City,  where  plaintiff  practiced  law, 
many  years.  Burkhart  was  associated  In 
business  with  Safford  at  Kansas  City,  and 
when  plaintiff  retired  from  public  oflBce  and 
opened  a  law  office  in  Kansas  Olty,  Burkhart 
and  Safford  were  among  the  first  to  vldt 
Mm,  and  Safford  employed  him  in  an  lmi)or- 
tant  suit  In  Callaway  county,  and  Informed 
plaintiff  that  he  expected  to  employ  him  in 
all  of  bis  legal  business,  which  was  large. 
An  intimate  personal  relationship  was  estab- 
llBhed  between  plaintiff  and  Safford,  the  de- 
tails of  which  need  not  be  recounted.  About 
the  time  Safford  began  pressing  Howell  for 
payment  of  the  Bay  loan,  plaintiff  sold  a 
farm  he  o\vned  In  Arkansas  and  consulted 
Safford  about  the  investment  of  the  proceeds 
In  a  home  in  Kansas  City.  Afterward  Burk- 
hart called  at  plaintiff's  ofllce,  and  in  the  en- 
suing conversation  Inquired  If  plaintiff  knew 
Howell,  and,  receiving  a  negative  answer,  re- 
marked: 

"He  is  a  good  man  to  get  acquainted  with. 
He  has  a  great  deal  of  business  here,  and  he 
can  throw  yon  a  lot  of  btuiness,  and  I  would 
like  you  to  get  acquainted  with  him." 

Several  days  later  Safford  visited  plaintiff, 
and  asked  if  he  .would  like  to  make  a  loan, 
plaintiff  replied,  "No";  that  he  desired  to 
buy  a  home  with  his  money.  Safford  said  he 
had  a  good  customer,  who  needed  some  mon- 
ey for  building  purposes,  and  he  would  con- 
sider it  an  accommodation  to  him  If  plaintiff 
would  make  the  loan,  since  he  did  not  like 
to  risk  losing  so  good  a  patron.  He  told 
plaintiff  that  Howell  was  the  customer,  and 
that  a  loan  for  90  days  would  suffice.  He 
spoke  of  the  security  as  consisting  of  the 
three  collateral  notes  we  have  mentioned  and 
the  Indorsement  of  Bay  which,  of  itself,  the 
evidence  shows,  would  have  been  ample  se- 
curity. The  amount  of  the  three  notes  was 
double  the  amount  Howell  wished  to  borrow, 
and  Safford  represented  that  each  note  was 
secured  by  real  estete,  the  value  of  which 
was  doable  the  amount  of  the  note.   iPlalntifl 


finally  consented  to  make  the  loan,  though 
not  at  the  first  interview.  He  told  Safford 
that  he  knew  nothing  abont  values  of  city 
property  and  that  he  would  not  take  the 
time  or  pains  to  inform  himself  about  the 
valne  of  the  security  or  the  titles  to  the 
land.  There  were  three  large  abstracts  of 
title,  and  plaintiff  said  he  would  not  go 
through  them  for  the  interest  on  the  loan, 
which  would  not  exceed  $70.  In  short  plain- 
tiff (so  he  states)  made  plain  the  fact  that  he 
was  relying  entirely  upon  Saiford  as  his 
friend  and  dlent  to  give  him  the  represented 
security  and  to  attend  to  closing  the  loan. 
This  is  denied  by  defendants,  and  their  evi- 
dence is  to  the  effect  that  Safford  dealt  at 
arm's  length  with  plaintiff  who,  himself, 
investigated  both  the  values  of  the  security 
and  the  titles  to  the  real  estate. 

Before  the  transaction  was  closed  Safford 
informed  plaintiff  that  he  had  investigated 
the  collateral,  and  knew  it  was  "gilt  edge," 
and  suggested  that  It  was  not  necessary  to 
have  Bay  Indorse  the  note  of  HowelL  Rely- 
ing on  these  representeticms,  plaintiff  accept- 
ed HoweU's  note  for  $3,6GD,  with  the  collate!^ 
al  notes  as  security,  and  at  the  request  of 
Safford  drew  two  checks,  payable  to  the  or- 
der of  Howell,  one  fbr  $2,900,  and  the  other 
fbr  $760,  and  delivered  them  to  Safford.  The 
check  for  $750  was  turned  over  to  Howell, 
wtio  received  the  money  on  It,  and  the  $2,900 
dieck  was  Indorsed  by  HoweU  and  deposited 
In  bank  to  the  credit  of  Safford.  Howell  and 
Safford  then  went  to  the  office  of  the  latter, 
where  they  had  a  settlement  with  Ray.  Saf- 
ford was  given  $1,000,  it  is  claimed  by  de- 
fendante,  as  a  loan  from  Ray  to  defray  the 
expenses  of  a  trip  to  Colorado  for  the  health 
of  Mrs.  Safford,  who  was  111  with  pulmonary 
tuberculosis  and  afterward  died  from  that 
disease.  There  is  no  doubt  about  Safford  re- 
ceiving that  sum  out  of  the  proceeds  of  plain- 
tiff's loan,  but  there  is  a  reasonable  question 
as  to  whether  It  was  a  loan  from  Ray  or  Saf- 
ford's  share  of  the  spoils  of  fraud  success- 
fully practiced  on  plaintiff.  Furthermore  it 
Is  claimed  by  defendants  that  Ray,  still  hav- 
ing full  confidence  in  Howell,  loaned  him 
$800  out  of  the  proceeds  on  finding  that  he 
had  no  immediate  need  of  the  money  for  his 
Intended  purchase  of  land  for  his  grandchil- 
dren, but  the  J^ry  were  oititled  to  Infer 
from  all  the  facts  and  drcumstances  in  evi- 
dence that  the  loan  of  $S00  to  Howell,  as 
well  as  the  Intoitlon  of  Ray  to  purchase 
land,  were  mythicaL  We  are  not  Intimating 
that  the  proof  of  defendants  on  all  these  is- 
sues was  not  substantial,  bnt  in  ruling  on 
the  demurrer  to  the  evidence  we  must  draw 
every  legitimate  inference  in  favor  of  plain- 
tiff which  evidentiary  facts  and  circumstanc- 
es will  permit  After  the  transaction  was 
closed  Safford,  aided  by  Burkhart,  repeated- 
ly urged,  and  finally  prevailed  on,  plaintiff 
to  accept  one-third  of  a  commission  of  $75 
they  claimed  Safford  had  collected  from  How- 
ell, and  when  the  exposure  of  HoweU  came 
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Borkbart  threatened  plalntUT  wltb  the  con- 
sequences of  having  exacted  nsnry  in  the  ac- 
ceptance ot  this  part  of  the  conunission. 

It  is  not  seriously  contended  that  plalntift's 
evidence  does  not  sustain  the  charge  that 
SafTord  was  a  party  to^  and  one  of  the  active 
Instruments  In,  the  perpetration  of  a  om- 
splracy  to  defraud  plaintiff,  but  it  is  strenu- 
ously insisted  that  Bay  appears  rather  as  a 
victim  than  a  partner  in  the  conspiracy  to 
which  Saflord  and  Howell  were  the  parties. 
Plaintiff  states  that  he  bad  no  knowledge 
that  Ray  was  a  creditor  of  Howell ;  that  be 
was  lending  ^,050  on  the  same  collateral 
Ray  had  taken  as  security  for  bis  loan  of 
$2,900,  or  that  Ray  was  to  be  paid  out  of 
the  proceeds  of  his  loan.  If  Ray  was  a  par- 
ty to  the  conspiracy,  he  remained  carefully 
concealed  la  the  background,  and  the  con- 
clusion that  be  was  not  a  dupe  of  HoweU 
and  Safford,  but  was  their  guilty  partner, 
must  be  drawn.  If  at  all,  from  a  mass  of  cir- 
cumstances, none  ot  which,  standing  alone, 
would  support  such  conclusion,  pr  suffice  to 
do  more  than  raise  a  mere  suspicion.  It  Is 
seldom  that  fraud  may  be  proved  by  direct 
evidence.  Secrecy  is  of  its  very  essence,  and 
If  circumstantial  evidence  would  not  suffice 
to  expose  it,  there  would  be  few  instances 
indeed  in  which  justice  could  not  be  defeated. 
WhUe  the  difficulty  of  proving  fraud  does  not 
dispense  wltb  the  necessity  of  proof,  and 
while  merely  suspicious  facts  and  circum- 
stances will  not  be  accepted  as  legal  proof 
which  must  consist  of  more  than  insinuation 
and  innuendo,  the  courts,  as  is  well  ob- 
served in  Bank  v.  Button,  224  Mo.  loc.  clt  71 
et  seq.,  123  S.  W.  67,  are  soUcitoos  in  such 
cases,  realizing  that  fraud — 
"is  CMnmonly  deeply  hid  away;  •  *  *  can 
only  be  got  at  by  Inference.  •  •  •  Therefore 
they  permit  a  minute  search  and  a  wide  one  in 
pursuit  of  fraud ;  for  it  may  now  and  then  be 
seen  through  a  small  crevice,  and  seemii^ly  in- 
different thingB,  without  sinlBter  significance, 
when  taken  separately,  may,  when  properly 
dovetailed  together,  establish  fraud.  Courts  are 
fond  of  saying  so  much  as  that.  Black  v.  Ep- 
stein, 221  Mo.  286  £120  S.  W.  764];  State  ex 
int  V.  Standard  Oil  Co.,  194  Mo.  loc.  dt  154 
et  seq.  [91  S.  W.  1062];  St  Francis  Mill  Ca 
V.  Sugg,  206  Mo.  loc.  cit  155  [104  S.  W.  45]." 

Where  all  the  evidentiary  facts  and  di^ 
cumstances,  when  properly  pieced  together 
enable  the  Judicial  eye  to  see  through  the 
outer  covering  to  a  dark  and  false  interior, 
the  showing  will  be  deemed  sufficient  for  all 
practical  remedial  purposes,  though  the  cov- 
er be  never  so  fair.  See,  also,  Mosby  v.  Com- 
mission Co.,  91  Mo.  App.  loc  clt  607;  Allen 
V.  Forsythe,  160  Mo.  App.  loc.  dt  269,  142 
S.  W.  820 ;  Summers  t.  Keller,  152  Mo.  App. 
loa  dt  639,  133  S.  W.  1180. 

Of  course  if  Ray,  In  good  faith,  was  trying 
to  collect  a  debt  due  him,  and  accepted  pay- 
ment or  partial  i)ayment  without  knowledge 
that  Howell  bad  fraudulently  procured  the 
money,  he  could  not  be  deemed  culpable  In 
any  degree,  though  the  money  had  been  se- 
cured by  means  of  a  fraudulent  conspiracy 


between  HoweU  and  Safford.  But  tbe  evlr 
dence  of  plaintiff  does  not  leave  Ray  in  such 
secure  position.  There  la  ample  proof  that, 
with  knowledge  that  he  bad  been  victimized 
and  held  paper  that  had  no  value,  Ray  set  his 
son-in-law,  Saflord,  to  work  to  save  what  he 
could  from  the  wreck  by  fair  means  or  foul, 
and  that  when  he  surrendered  his  worthless 
collateral  and  recdved  payment  In  return,  he 
knew  that  plaintiff  had  been  decdved  Into 
parting  with  his  money  by  trickery  and 
fraud.  There  is  much  in  his  own  testimony 
that  the  Jury  were  entitled  to  reject  as  un- 
true. For  example,  his  asserticMX  ttiat  he  had 
no  thought  that  anything  was  wrong  with  bis 
paper,  and  was  trying  to  collect  what  HoweU 
owed  him  before  It  was  due,  for  the  purpose 
of  buying  gifts  for  bis  grandchildren,  Is  not 
very  plausible  in  the  Ught  of  aU  the  attend- 
ing circumstances,  and  would  jnstlfj[  an  In- 
ference that  the  story  about  the  Intended 
gifts  was  used  to  cover  up  the  fact  that  he 
was  trying  to  scramble  to  a  place  of  safety 
before  the  explosion  In  bis  debtor's  affairs 
occurred. 

[4]  We  hold  that  the  evidence  in  Its  asipect 
most  favorable  to  plaintiff  accuses  Ray  of 
participation  in  the  conspiracy.  Since  the 
testimony  of  plaintiff  is  to  the  effect  that 
Safford  entered  Into  a  sort  of  confidential 
relationship  with  him  wltb  respect  to  the 
loan  in  which  be  undertook  to  see  that  plain- 
tiff recdved  tbe  represented  security,  and 
that  he  knew  plaintiff  intended  to  rdy  upon 
bis  representations  and  not  make  any  In- 
vestigations for  himself,  defendants  are  In 
no  position  to  say  that  plaintiff's  own  neglect 
to  examine  the  abstracts  and  make  independ- 
ent investigations  Into  the  nature  and  value 
oif  the  security  was  the  proximate  cause  of 
his  loss.  As  be  said  to  Safford,  tbe  amount 
of  the  interest  on  the  loan  would  not  justify 
him  in  expending  the  professional  effort  an 
examination  of  the  abstracts  would  entalL 
He  had  a  right  to  say: 

"I  will  not  make  the  loan  if  I  have  to  go  to 
any  trouble  to  investigate  the  security,  and  if 
I  make  it  I  sbaU  rely  entirely  upon  your  rep- 
resentationB  both  as  to  title  and  values." 

If  sndi  were  the  understanding,  neither 
Safford  nor  his  codefendant,  Ray,  wiU  be 
heard  to  say  that  plaintiff  should  not  have 
reposed  such  confidence  in  Safford.  Judd  v. 
Walker,  215  Mo.  312,  114  S.  W.  »79.  The 
demurrer  to  the  evidence  was  proi)erly  over- 
ruled. 

[6,  6]  The  second  Instruction,  given  at  the 
request  of  plaintiff,  is  challenged  on  tbe 
ground  of  broadening  the  issues  tendered  in 
the  petition.  The  theory  of  this  Instruction 
Is  that  plaintiff  would  be  entitled  to  recover 
as  against  Ray,  even  under  the  hypothesis 
that  Ray  did  not  join  the  conspiracy  at  first, 
and  did  not  know  of  the  fraud  untU  after 
plaintiff  had  parted  with  his  money,  but  be- 
fore Ray  received  a  portion  ot  the  proceeds 
of  the  fraud.  The  prlndple  of  law  thus 
applied  cannot  t>e  gainsaid.    U  a  conspiracy 
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extsts,  a  party  wbo  Joins  at  any  stage  of  tbe 
operation  becomes  a  party  to,  and  answer- 
able  for,  all  acts  done  by  eacb  and  all  of  tbe 
conspirators  before  or  afterwards  in  fnt>- 
tberance  of  the  common  design.  State  ex  reL 
V.  Ice  Co.,  248  Mo.  loc  dt  216,  161  S.  W. 
101;  Oreenleaf  on  ETldoiGe  (17th  £9d.)  | 
184a;  8  Cyc.  658.  The  charge  In  the  petition 
against  Ray  is  that  the  fraudulent  represoi- 
tatlons  of  SafFord  were  made  "with  the  full 
knowledge  of  said  Ray  In  carrying  oat  said 
eonairiracy."  ThUi  language  would  appear 
broad  enough  to  include  the  act  of  joining 
at  the  last  stage  of  the  action;  but,  if  not 
susceptlhle  <tf  such  construction,  we  hold 
a  charge  that  one  entered,  and  remained  in, 
a  conspiracy  is  broad  enough  to  include,  not 
only  the  act  of  coming  in  at  the  beginning, 
but  also  that  of  entering  at  any  subseauent 
stage.  The  logic  of  the  rule  we  have  Just 
discussed  supports  this  view,  since  the  rea- 
son  for  holding  a  late  comer  responsible  for 
all  the  preceding  acts  of  his  co-conspirators 
would  apply  with  equal  force  to  sustain  the 
rule  that  an  allegation  that  A.  and  B.  con- 
spired to  defraud  is  supported  by  proof  that 
B.  Joined  in  a  fraudulent  scheme  of  A.  whicb 
had  progressed  successfully,  and  afterward 
shared  in  its  spoils.  What  we  hare  said  an- 
swere  tbe  objection  to  the  second  instruction, 
and  the  furtJier  suggestion  that  Bay  should 
not  be  held  responsible  beyond  the  money  he 
actually  received  from  the  proceeds  of  plain- 
tiff's loan. 

Thera  is  no  substantial  error  in  the  record, 
and  the  Judgment  'is  affirmed.    All  concur. 


HAWKINS  T.  CaTT  OF  INDBPENDBNOB. 
(No.  11906.) 

(Kansas  Olty  Court  of  Appeals.    Missouri. 
April  8,  1916.) 

1.  MTmiCIFAX,  OOBPOEATIONS   <8=»821(20)— Dlt- 
FBCTITB  SlOKWAUC  —  PEBSOIf  AI.  IlTJUBIKS  — 

QuKsnoir  tob  Jubt. 

In  an  action  against  a  city  for  personal 
injuries  caused  by  a  fall  on  a  defective  sidewalk, 
whether  plaintiff  was  in  the  exercise  of  ordinaiy 
care  held  tor  the  jury. 

[Ed.  Note. — For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  1 1764 ;   Dec.  Dig.  «=> 

2.  Tbial  «=»260(1)  —  Ihstbuctions  —  Rbpeti- 

IION. 

A  request  covered  by  given  instructions  was 
properly  refused. 

[Ed.  Note.— For  other  easea,  see  Trial,  Cent. 
Dtg.  I  651;  Dec.  Dig.  <8=>260(1).] 

3.  Davaoes  «=>208<2)— Pkbsonal  Injubiss— 
Question  fob  Jubt. 

In  an  action  against  a  dty  for  injuries 
through  a  fall  on  a  defective  sidewalk,  injury  to 
plainafs  head  as  an  element  of  damage  held 
for  the  jury  under  the  evidence. 

[Ed.   Note. — For   other   cases,   see  Damages, 
Cent.  Dig.  H  533,  534;   Dec.  Dig.  <S=>208(2).] 

4.  Apfkai.  and  Ebbob  «=»1060(1)— Habiilkbs 
EhiBOB— Abodhsnt  or.  Gousbsi.. 

In  an  action  against  a  city  for  personal  in- 
juries received  through  a  fail  on  a  defective  side- 


walk, where  evidence  that  others  had  stumbled 
over  the  place  was  admitted  without  objection 
and  gone  into  by  both  sides,  reference  to  the 
fact  by  plaintiff's  counsel  in  discussing  the  ques- 
tion whether  plaintifC  was  in  the  exercise  of 
ordinary  cere  was  not  reversible  error. 

[E!d.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4185 ;  Dec.  Dig.  tS^lOeOil).] 

5.   DAICAGES   <S=3l32(5)— PXBSORAI,  IKJUBBS— 

Excessive  Vebdict. 

In  an  action  against  a  dty  for  personal  in- 
juries caused  by  a  fall  on  a  defective  sidewalk 
by  a  woman  38  years  old,  strong  and  healthy  up 
to  tbe  fall,  and  the  mother  of  five  children, 
who  suffered  a  miscarriage  in  consequence  there- 
of, and  was  in  a  critical  condition  tor  a  number 
of.  days,  and  in  ill  health  after  the  accident, 
nnable  to  do  her  accustomed  household  duties, 
and  ill  for  a  space  of  two  years,  verdict  for 
$2,500  was  not  excessive. 

{EH.  Note.— For '  other  cases,  see  Damages, 
Cent.  Dig.  {  376 ;  Dec  Dig.  <Ss9l32(5).] 

Appeal  from  Circuit  Coort,  Jackson  Coun- 
ty;   Klmbrou^rh  Stone,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Battle  Hawkins  against  the  City 
of  Independence.  From  a  Judgment  for 
plaintiff,  defendant  appeala  Judgiheut  af- 
firmed. 

John  F.  Tbice,  of  Independmce,  for  appel- 
lant. William  B.  Bostian,  of  Independence, 
for  respondent. 


TRIMBLB,  3.  A  snit  for  damages  caused 
by  a  fall  on  a  defective  sidewalk.  Plaintiff, 
a  woman  88  years  old,  was  walking  west  on 
the  cement  sidewalk  along  the  south  side  of 
West  Lexington  street,  between  Pleasant 
street  and  Pendleton  avenue.  In  the  dty  of 
Independence.  As  nsnal  in  such  sidewalks, 
the  walk  was  divided  Into  flve-foot  portloiiii 
by  lines  across  the  walk.  The  east  end  of 
one  of  these  blocks  had  in  some  manner  be- 
come elevated  above  the  adjoining  block,  and 
the  edge  of  the  latter  had  in  one  place  crum- 
bled away  for  about  five  Inches.  Thus  a  hole 
or  depression  was  left  in  the  east  block  at 
Its  west  edge,  which,  in  conjunction  with  tue 
elevation  of  the  west  block  at  that  point, 
made  an  offset  of  about  six  inches  in  the 
walk.  PlaintifTs  foot  went  into  this  ho)e, 
and  her  toe  stmck  against  the  devated  block 
and  threw  her  down.  She  was  pregnant  at 
the  time,  and  the  petition  alleges  that  the 
fan  injured  her  head  and  skull,  wrendied 
her  q^e,  bruised  her  body  on  the  right  side 
and  back,  caused  her  to  miscarry,  rendered 
her  unable  to  work  or  to  walk  any  appreda- 
ble  distance,  and  inflicted  up<m  her  great 
pain,  from  which  she  yet  suffera,  and  also 
severe,  permanent,  and  painful  injuries.  She 
recovered  Judgment  in  the  sum  of  $2,500  and 
the  city  has  appealed. 

It  is  urged  that  defendant's  demurrer  to 
the  evidence  should  have  been  sustained. 
This  is  on  the  ground  that  the  evidence  so 
dearly  and  conclusively  shows  that  plaintiff 
was  not  in  the  exercise  of  ordinary  care  that 
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tlie  trial  coart  should  have  declared  as  a  mat- 
ter of  law  that  she  could  not  recover. 

[1]  We  are  niiable  to  agree  with  this  con- 
tention, bat  are  of  the  opinion  that  the  trial 
conrt  correctly  left  that  question  to  the  Jury. 
Taking  the  whole  of  plaintiff's  testimony,  it 
presents  a  fair  and  candid  picture  of  the 
way  In  which  persons  of  ordinary  care  usual- 
ly and  ordinarily  walk  the  streeta  She 
walked  along  looking  ahead  of  her  with  the 
sidewalk  in  the  line  and  scope  of  her  vision 
looking  at  it  now  and  then  and  observing 
that  it  was  a  cement  sidewalk  in  good  con- 
dition, as  it  undoubtedly  was  except  for  this 
one  place.  Plaintiff  viery  frankly  said  she 
did  not  go  along  with  her  head  down  watch- 
ing the  sidewalk  all  the  time.  But  she  does 
say  repeatedly  that  she  was  looking  in  front 
of  her  and  along  the  sidewalk,  and  that  she 
looked  at  the  sidewalk,  though  not  with  par- 
ticularity, as  one  would  do  If  bunting  for  a 
defect  Plaintiff  did  not  know  of  the  defect 
She  had  not  walked  over  the  sidewalk  for  a 
year  prior  to  the  time  of  her  fall ;  her  prior 
trips  npi,  the  street  being  made  on  the  street 
car.  The  defect  as  described  In  the  evidence 
does  not  appear  to  be  one  of  so  glaring  a  na- 
ture that  we  can  say,  as  a  matter  of  law,  it 
conld  not  escape  the  observation  of  <me  In  the 
exercise  of  ordinary  care.  Nor  can  we  say 
that  she  was  lacking  in  ordinary  care,  as  a 
matter  of  law,  because  at  the  moment  she 
.fell  she  glanced  at  a  street  car  coming  to- 
ward her  full  of  people  and  on  which  an  un- 
usual noise  was  being  made,  which  momen- 
tarily attracted  her  attention.  The  street  car 
was  so  situated  as  to  be  in  the  line  of  her 
vision  as  she  was  proceeding  along  looking  in 
front  of  her.  As  one  of  the  witnesses  say: 
"She  could  not  help  but  see  the  street  car." 
So  that  her  glance  at  the  street  car  was  not 
an  entire  aband<Himent  of  all  care  to  observe 
where  she  was  going.  In  other  cases  where 
the  pedestrian's  attention  was  momentarily 
attracted  such  distraction  did  not  prevent 
the  question  of  negligence  being  submitted  to 
the  Jury.  Coffey  v.  Carthage,  186  Mo.  573, 
85  S.  W.  632 ;  Alexander  v.  St  Joseph,  170 
Mo.  App.  376,  156  S.  W.  729.  W®  think  the 
question  whether  or  not  plaintiff  was  exercis- 
ing ordinary  care  was  one  for  the  Jury. 
Ryan  v.  Kansas  City,  232  Mo.  471,  134  S.  W. 
566,  986 ;  KeUey  v.  Kansas  City,  153  Mo.  App. 
484,  133  S.  W.  670;  O'Donnell  v.  Hannibal, 
144  Mo,  App.  155,  128  S.  W.  819;  Barr  v. 
Kansas  City,  106  Mo.  550, 16  S.  W.  483. 

The  point  that  evidence  of  plaintiff's  suf- 
fering patn  in  her  head,  neck,  and  abdomen, 
and  that  she  lost  weight  was  not  admissible, 
because  not  within  the  allegations  of  the  pe- 
tition, is  clearly  without  merit. 

A  number  of  objections  are  raised  against 
plaintiff's  instruction  A,  which  covered  the 
case  and  submitted  it  to  the  Jury.  We  have 
carefully  examined  these  objections,  and  find 
that  they  are  not  tenable.  The  instruction 
submits  fairly  every  feature  of  the  case,  and 


In  terms  whidi  have  met  with  the  approval 
of  the  courts  in  other  cases.  KeUey  v.  Kan- 
sas City,  163  Mo.  App.  484,  133  S.  W.  970: 
Coffey  V.  Carthage,  186  Mo.  673,  86  S.  W.  532; 
West  V.  Ballroad,  187  Mo.  361,  86  S.  W.  140. 

[2,  3]  Instructions  9  and  13  asked  by  de- 
fendant and  refused  by  the  coart  were  prop- 
erly refused.  No.  9  was  covered  by  Instroc- 
tions  4  and  16,  vrtilch  were  given.  No.  13 
sought  to  withdraw  from  the  jury  taty  in- 
jury to  plaintiff's  head  as  an  element  of  dam- 
age: But  the  evidence  was  that  plaintiff 
struck  her  bead  on  the  sidewalk,  was  render- 
ed somewhat  dazed,  and  since  that  time  has 
suffered  pain  in  her  head.  So  that  the  court 
could  not  withdraw  sudi  feature  from  the 
Jury. 

[4]  Complaint  Is  made  of  Improper  remarks 
made  by  connsel  for  plaintiff  In  argument 
Some  of  the  objections  related  to  matters 
which  were  of  no  moment  whatever.  Others 
having  some  weight  were  promptly  sustained 
by  the  court  Plaintiff's  counsel.  In  discus- 
sing the  question  whether  plaintiff  was  In  the 
exercise  of  ordinary  care  when  she  stumbled 
ov«r  the  defect,  did  refer  to  the  fact  that 
others  had  stumbled  over  the  same  place. 
Bat  the  evidence  as  to  others  having  stum- 
bled over  the  place  was  admitted  without 
objection  and  was  gone  into  by  both  ddes. 
In  view  of  this  evidence  being  In  without  ob- 
jection, we  do  not  think  the  case  should  be 
reversed  because  counsel  referred  to  it  in  ar- 
gument There  was  nothing  in  the  remarks 
to  prejudice  the  Jury  or  to  give  them  a  false 
standard  by  whldt  to  Judge  the  issues  they 
were  to  decide.  The  Jury  were  told  that  it 
was  for  them  to  decide  whether  plaintiff,  at 
the  time  In  question  was  exercising  care. 

[{]  Lastly,  It  Is  urged  that  the  verdict  is 
excessive.  The  plaintiff  was  a  strong  healthy 
woman  up  to  the  date  of  her  fall.  She  was 
the  mother  of  five  children,  and,  so  far  as  the 
record  shows,  had  never  suffered  a  miscar- 
riage before  her  fall.  She  undoubtedly  fell 
and  was  hurt  That  is  shown  by  disinterest- 
ed witnesses.  She  was  in  bed  "off  and  on" 
for  several  days,  when  the  doctor  was  sent 
for,  who  found  her  threatened  with  a  mis- 
carriage. He  prescribed  for  her  and  directed 
that  she  be  kept  quiet  in  bed.  Three  days 
later  the  miscarriage  occurred,  and  the  doc- 
tor testified  that  when  the  child  passed  from 
her  it  showed  it  had  been  dead  for  a  time. 
The  doctor  testified  that  in  his  opinion  plaiit- 
tilTs  fall  might  and  could  have  caused  the 
miscarriage.  He  further  testified  she  was 
in  a  critical  condition  at  the  time  of  the  mis- 
carriage, though  she  seemed  to  quidcly  get 
better.  Plaintiff,  according  to  her  ndghbors, 
has  been  in  Ul  health,  unable  to  do  her  ac- 
customed household  duties  and  work  ever 
since,  a  space  of  at  least  two  years.  Under 
these  circumstances  we  cannot  say  the  Jory 
awarded  an  excessive  verdict  when  they  al- 
lowed $2,500. 

The  judgment  Is  affirmed.    All  ooncob 
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MUBPHX  ▼.  TOSTBB.     (No.  U22S^ 

(Kansas  CAty  Ooart  of  Appeals.     MiBsoaiL 
April  S,  l&ia) 

1.  Bbokebb  «=>88(10)— Action  tob  CX>UMa3- 

BIONS— iNSTEUCnONS. 

The  Issue  in  a  broker's  action  for  commis- 
siona  on  a  sale,  in  which  O.  and  B.  figured  as 
purchasers,  being  whether  the  sale  was  made  by 
reason  of  his  effort,  and  he  claiming  to  have 
dealt  only  with  C,  instructing  that  he  conld  not 
recover  unless  he  caused  C.  and  B.  to  go  and 
examine  the  land  with  view  of  purcbaainx  it  was 
error,  as  in  effect  a  peremptory  instruction  for 
defendant 

n^d.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {§  126,  127 ;   Dec  Dig.  «=!»88(10).] 

2.  Appeai,  and  Ebsob  «=»1031(6)— Pbesuup- 
TioN— Cubing  Kbbok. 

Where  the  court,  after  reading  an  instruc- 
tion to  the  jtu7,  corrected  it,  but  refused  to 
read  it  to  them,  the  error  cannot  be  presumed 
to  have  been  cured  by  the  pury  reading  the  cor- 
rected instruction  after  retiring. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4043,  4044;  Dee.  Dig.  <8=> 
1031(6).] 

Appeal  from  Circuit  CJourt,  Adtdr  County; 
O.  D.  Stewart,  Judge. 
"Not  to  be  offidally  pnblUbed." 
Action  by  S.  A.  D.  Murphy  against  John  D. 
Foster.    From  an  adverse  Judgment,  plain- 
tiff appeals,    Ileversed  and  remanded. 

Campbell  &  Ellison  and  Cooley  &  Murrell, 
all  of  Kirksvllle,  for  appellant  Higbee  & 
Mills,  of  Kirksvllle,  for  respondent 

ELIilSON,  P.  J.  PlaintUf's  action  Is  to 
recover  a  commission  as  a  reed  estate  agent 
for  the  sale  of  defendant's  farm.  He  re- 
covered Judgment  before  a  justice  of  the 
peace  and  lost  on  appeal  to  the  circuit  court. 
E^ch  party  testified  that  the  farm  was  put  in 
plaintiff's  hands  for  sale,  and  that  the  con- 
tract was  that  plaintiff  should  receive  one 
dollar  per  acre  as  his  commission.  So  each 
party  testified  the  farm  was  sold ;  but  wheth- 
er by  reason  of  plaintiff's  effort  was  a  matter 
of  dispute,  and  there  was  evidence  and  cir- 
cumstances tending  to  support  each  of  them. 
Two  men,  Cheffey  and  Burrls,  figured  as  pur- 
chasers, though  plaintiff  only  claimed  to  have 
dealt  with  the  former. 

[1,2]  Instruction  No.  2,  for  defendant,  di- 
rected the  Jury  that,  unless  "plaintiff  caused 
Cheffey  and  Burrls  to  go  and  examine  defend- 
ant's farm  with  a  view  of  purchasing  the  same, 
the  plaintiff  cannot  recover."  Plaintiff's 
case  was  not  based  on  his  Inducing  or  procur- 
ing Burrls  to  examine  the  farm.  There  was 
no  pretense  that  he  had  anything  to  do  with 
Burrls,  and  the  effect  of  the  instruction  was 
as  if  a  peremptory  instruction  had  been  given 
for  defendant  The  record  shows  that  the 
instruction  was  given  by  the  court  and  read 
to  the  Jury,  and  later  during  the  argument  of 
counsel  was  changed  by  the  court  by  strik- 
ing out  the  words  "and  Burrls."  Whereupon 
plaintiff,  by  his  counsel,  requested  that  the 
instruction  be  read  to  the  Jury  as  changed. . 


This  request. was  refused,  and  plaintiff  ex- 
cepted to  the  ruling. 

The  ruling  was  error.  The  Jury  having 
heard  the  instruction  before  the  change,  and 
not  being  informed  by  the  court  of  the 
change,  would,  of  course,  act  upon  it  as  they 
heard  It.  It  Is  true  that,  after  going  Into 
consultation,  they  mlg^t  have  read  it  as 
changed;  but  that  is  going  a  long  way  to  find 
cure  for  prejudicial  error. 

The  Judgment  is  reversed,  and  cause  re- 
manded.   All  concur. 


STATE  ex  rd.  KING  v.  BOARD  OF  TRUS- 
TEES OF  FIREMEN'S  PEiNSION  FUND 
OP  KANSAS  CITY.    (No.  11844.) 

(Kansas  City  Court  of  Appeals.    MissourL 

FeU  21,  1019.    Rehearing  Denied 

April  3,  1«16.) 

1.  MxJNiorpAL  Cobpobations  <8=>200— Fibe- 
uen's  Pension  Acrr— Oonbtbuction— "Sebv- 
rcE"— "While  in  Such  Sebvice"— "Such" 
"While  a  Membeb  of  Fibb  Defabtment." 

Const  art.  4,  §  47,  empowers  the  Legis- 
lature to  authorize  the  creation  and  maintenance 
of  a  fund  for  crippled  and  disabled  firemen,  and 
for  the  relief  of  the  widows  and  minor  children 
of  deceased  firemen,  to  be  taken  from  the  munici- 
pal revenues.  Rev.  St  1909,  i  9S92,  part  of  the 
act  relating  to  the  firemen's  pensiou  fund  and 
its  admiuiatration,  provides  that  if  any  member 
of  the  fire  department  shall  while  in  the  per- 
formance of  his  duty  be  killed  or  die  as  the  re- 
sults of  an  injury  received  in  the  line  of  his 
duty,  or  of  any  disease  contracted  by  reason  of 
his  occupation  as  fireman,  or  die  from  any  cause 
whatever  while  in  such  service,  and  shall  leave 
a  widow  or  children  under  16  surviving,  the 
board  of  trustees  shall  direct  the  payment  of  the 
amounts  fixed  by  its  rules  to  such  widow  and 
children.  Section  9891  provides  that  a  fireman 
permanently  disabled  while  in  the  performance 
of  his  duty  or  by  reason  of  service  in  the  de- 
partment may  be  retired  from  service  on  a 
pension.  Section  9894  provides  for  retirement 
and  a  pension  ont  of  the  retirement  fund.  Sec- 
tion 9S^  provides  a  pension  for  the  widow  of  a 
fireman  dying  after  retirement  on  a  pension  un- 
der section  9861,  by  reason  of  injuries  sustained 
or  disease  contracted  while  serving  as  a 
member  of  the  department  and  section  9888 
authorizes  the  retention  from  a  fireman's  pay 
of  certain  sums  for  the  relief  fund,  ueld, 
that,  construed  with  reference  to  the  intent  or 
the  whole  act,  to  the  context,  and  under  the 
rule  ejusdem  generis,  the  word  "service"  meant 
the  act  of  serving,  the  labor  performed  or 
the  duties  required  of  a  fireman,  and  did  not 
designate  a  department  of  the  city's  activi- 
ties; that  the  word  "such"  was  a  term  of  com- 
parison meaning  of  that  kind,  of  the  same  or 
like  kinds ;  and  that  the  phrase  "while  a  mem- 
ber of  the  fire  department"  was  not  synonymous 
with  "while  in  such  service" — so  that  the  names 
of  a  widow  and  minor  children  of  a  fireman 
killed  in  a  fight  in  a  saloon  while  off  duty  were 
properly  excluded  from  the  pension  list. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  647;  Dea  Dig.  «s> 
200. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Such;   While.] 

2.  Statutes  <S=>206— Constbuction— Bffbot 
TO  All  Pabts. 

In  the  construction  of  statutes,  effect  is  to 
be  givm,  if  possible,  to  every  word,  dauae,  and 


«=9For  other  rases  Me  mud*  topic  and  KBT-NUMBEB  In  aU  Key-Numbered  DlsaeU  aai  ladexee 
184  S.W.-69 


Digitized  by  LjOOQ  IC 


930 


t84  SOUTHW£}STERN  RJEiPOBTEB 


(Ha 


sentence,  and  it  is  tlie  duty  of  the  court  to 
reconcile  tiie  different  provisions  go  as  to  malce 
.them  consistent  nnd  harmonious,  and  to  give 
sensible  and  intelligent  effect  to  each. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  f  283 ;  Dea  Dig.  «=>206.] 

3.  States  «=»llfr— Public  Monet— Bxpbwdi- 

TUBE. 

It  is  a  fundamental  principle  of  the  law  of 
Missouri  that  public  money  sliall  not  be  paid  to 
a  private  individual  for  something  wholly  disas- 
sociated from  the  interests  of  the  public. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  118;    Dec.  Dig.  i8s»119.1 

4.  Municipal  Cobpobations  «=200  —  Pen- 
sion Funds— Rights  of  EMPLorfs. 

Governmental  employes  can  have  no  proper- 
ty right  in  a  pension  fund,  nor  can  those  claim- 
ing under  them  have  any  such  right,  except  their 
claim  be  based  upon  and  come  within  the  laws 
governing  the  funds,  and  the  city's  retention  of 
a  part  of  a  fireman's  salary  and  the  placing  of 
it  in  the  relief  fund,  as  authorized  by  Kev.  St 
1909,  §  9888,  i>art  of  the  firemen's  pension  act, 
does  not  make  it  any  the  less  a  public  fund,  nor 
do  the  moneys  going  into  said  fund  cease  to  b« 
public  moneys. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  547 ;  Dec.  Dig.  e=> 
200.] 

6.  CoNSTirnrioNAL  Law  $s»102(2)  —  Vebtbd 
Right— Intebbst  in  Pension  Fund. 

Notwithstanding  such  payment  of  a  part  of 
the  salary  of  a.  fireman  into  a  relief  fund,  the 
fund  remains  a  public  fund,  and  the  payer  of 
such  sums  has  no  vested  right  therein  which 
cannot  be  taken  away  by  subsequent  legislation. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  356;  Dec.  Dig.  «=102(2).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Danl.  E.  Bird,  Judge. 

Certiorari  by  the  State  of  Missouri  on  the 
relation  of  Jennie  King,  and  Jennie  King, 
guardian  for  Jesse  King  and  others,  against 
tlie  Board  of  Trustees  of  the  Firemen's  Pen- 
sion Fund  of  Kansas  City,  composed  of  A. 
F.  Evans  and  others,  to  review  the  record  of 
the  Board  In  refusing  to  place  the  names 
of  the  relatrlz  and  ber  children  upon  the  pen- 
sion list  of  such  fund.  Records  quashed  and 
the  Board  appeals ;  cause  transferred  on 
motion  to  the  Supreme  Court,  and  by  it  re- 
transferred.  Reversed,  and  case  remanded, 
wltli  direction  to  quash  the  writ  of  certiorari 
and  to  dismiss  the  petition. 

A.  F.  Evans,  H.  C.  Moore,  and  A.  F.  Smith, 
all  of  Kansas  Oty,  for  appellant  H.  S. 
Julian  and  I.  J.  Ringolsky,  both  of  Kansas 
City,  for  respondent. 

TRIMBLE,  J.  Certiorari  issued  from  the 
circuit  court  of  Jackson  county.  Mo.,  to  re- 
view the  record  of  the  board  of  trustees  of 
the  firemen's  pension  fund  of  Kansas  City, 
wherein  it  refused  to  place  upon  the  pension 
list  of  said  fund  the  names  of  the  widow  and 
minor  children  of  Jesse  King,  deceased,  who 
was  or  bad  been  a  member  of  the  city  fire 
department.  The  return  shows  that  the  board 
refused  to  place  the  names  on  the  pension 
list  "for  the  reason  that  Jesse  King's  death 
resulted  from  injuries  received  in  a  fight  in  a 


saloon  while  oft  duty."  It  seems  that  King 
had  asked  and  liad  been  granted  a  special 
leave  of  absence  as  a  fireman  for  12  hours, 
and,  during  the  time  of  such  absence,  be  be- 
came engaged  In  a  quarrel  with  another  negro 
over  a  purely  personal  controversy  in  no  way 
connected  with  the  business  of  the  fire  depart- 
ment and  was  shot,  receiving  injuries  from 
which  he  died  several  days  thereafter.  The 
firemen's  pension  fund  and  the  t>oard  con- 
trolling and  administering  the  same  were 
authorized  by  the  Act  of  March  25,  1903 
(Laws  of  Missouri  1903,  p.  86  et  seq.),  now  ap- 
pearing In  the  Revised  Statutes,  1909,  as  sec- 
tions 9879  to  0903,  both  Induslvfe  The  cir- 
cuit court  quashed  the  record  of  tlie  board, 
and  it  prayed  an  appeal  to  the  Supreme 
Court,  on  the  theory  that  the  trial  court, 
in  overruling  the  board's  point  that  its  ac' 
tl<m  was  not  subject  to  review  tiecause  of  a 
provision  to  that  effect  in  section  9886,  R.  S. 
Mo.  1909,  had  held  said  provislcm  to  be  un- 
constitutional. The  appeal,  however,  was 
allowed  to  this  court,  and  on  motion  we  trans- 
ferred the  case  to  the  Supreme  Court,  t>at 
that  tribunal  ordered  it  retransferred. 

Many  preliminary  questions  are  raised  con- 
cerning matters  of  procedure  and  the  right 
to  a  change  of  venue  which  the  board  applied 
for  and  failed  to  get :  also,  the  power  of  the 
circuit  court  to  review  the  action  of  the 
board  because  of  the  aforesaid  provision  in 
said  section  9886.  However,  oar  views  upon 
the  main  and  ultimate  question  involved  in 
the  case  make  it  unnecessary  to  decide  these 
preliminary  points  or  objections  raised  by  the 
board,  for,  if  It  be  found  that  the  t>oard  act- 
ed correctly,  then  such  result  disposes  of  the 
case  and  renders  the  other  objections  to  Uie 
judgment  Immaterial  and  academic  so  far  as 
this  case  Is  concerned. 

[1-2]  The  correctness  of  the  board's  action 
depends  upon  what  is  the  true  construction 
and  meaning  to  l>e  placed  upon  section  9892, 
R.  S.  Mo.  1909,  which  reads  as  follows: 

"If  any  membM  of  such  fire  department  shall, 
while  in  the  performance  of  his  duty,  lie  killed 
or  die  as  the  result  of  an  Injury  received  in  the 
line  of  his  duty,  or  of  any  disease  contracted  bf 
reason  of  his  occupation  as  fireman,  or  $hoU  die 
from  any  coiMe  ich-atever  while  m  nmk  lervice, 
and  shall  leave  a  widow,  or  child  or  children  nn- 
der  the  age  of  sixteen  years  surviving,  said  board 
of  trustees  shall  direct  the  parent  •  •  • 
montlily  to  such  widow,  while  unmarried 
*  *  *  and  •  •  ♦  for  eadi  child  UEtU  it 
reaches  the  age  of  sixteen  years  such  sum  <^ 
money  as  may  be  determined  by  said  rules  and 
regulations." 

The  board  contends  that  this  section  does 
not  authorize  the  granting  of  a  x>ension  to  a 
fireman's  widow  and  minor  children  unless 
his  work,  duties,  or  occupation  as  a  fireman 
sustain  some  relation  to  his  death ;  that  the 
fact  that  he  was  In  the  line  of  his  duties  as 
a  fireman  must  have  something  to  do  with 
his  death. 

The  construction  claimed  by  relatrlx  Is  bas- 
ed upon  the  dause  In  said  section  which  we 
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have  Itallcteed.  Her  contention  Is  that  this 
clause  means  that,  if  a  fireman  dies  from  any 
cause  whatever  while  he  Is  a  member  of  the 
Are  department,  then  his  widow  and  minor 
children  under  16  are  entitled  to  be  placed 
on  the  pension  list.  In  other  words,  his 
death  does  not  have  to  be  related  In  any  man- 
ner whatever  to  the  performance  of  his  du- 
ties as  a  fireman.  If  he  Is  a  fireman  and  his 
death  occurs,  then  no  matter  how,  nor  where, 
nor  when,  that  death  came  about,  his  widow 
and  children  get  a  pension. 

It  seems  to  us  that  the  meaning  relatrlx 
extracts  from  tlie  words  "or  shall  die  from 
any  cause  whatever  while  In  such  service"  is 
obtained  by  giving  to  the  word  "service"  a 
limited  and  arbitrary  meaning.  Arbitrary  be- 
cause it  is  given  without  reference  to  the 
meaning  shown  by  the  context.  A  word  hav- 
ing several  meanings,  or  shades  of  meaning, 
must  be  given  ttiat  meaning  which  the  con- 
text shows  it  was  intended  to  have.  Now 
tl»e  word  "service"  may  mean: 

"(1)  The  act  of  serving;  labor  performed  in 
the  interest  and  under  the  direction  of  others; 
the   work  of  a  slave,   hired  man,  or  employe. 

•  •  •  (2)  Any  work  done  for  the  benefit  of 
another;  the  act  of  helpine  another;  *  *  • 
hence,   also,  a  benefit  or  advantage  conferred. 

*  *  *  (3)  The  state  of  being  a  servant;  the 
position  of  a  servant;  employment  in  the  in- 
terest of  a  i>er8on  or  of  a  cause.  •  •  •  (4) 
The  official  duty  or  work  required  of  one;' 
hence,  oUo,  any  tifttem  or  organization  iiMtttut- 
ed  fan  the  aooompUshment  of  such  duty;  as, 
mihtarv  or  naval  lervice;  the  coyisular  or  the 
diplomatie  •ervtoe" — and  many  other  meanings. 
New  Standard  XKctionary, 

Selatrlx  takes  the  last  meaning  giv^i 
above,  which  we  have  put  in  italics,  and,  ap- 
plying it  to  the  word  "service,"  makes  it 
mean  the  system  or  organization  Instituted 
by  the  city  for  the  extinguishment  of  fires, 
or,  in  other  words,  the  city  fire  department. 
With  this  meaning  given  to  the  word  "serv- 
ice," the  clause  in  the  statute  should  be  un- 
derstood and  Interpreted  as  if  it  read  "or 
shall  die  from  any  cause  whatever  while  in 
the  city  fire  department,  or  while  a  member 
of  such  city  fire  dei>artment."  But  suppose 
some  of  the  other  meanings  are  given  to 
the  word  "service."  Take  for  instance  the 
first  one  above,  "the  act  of  serving;  or  the 
work  of  a  *  •  •  Iilred  man  or  employ^," 
or  the  first  subdivision  of  the  fourth  defini- 
tion given  above  "the  ofilclal  duty  or  work 
required  Of  ona"  The  statutory  clause 
would  then  read  "or  shall  die  from  any 
cause  whatever  while  In  the  act  of  serving 
as  a  fireman  or  doing  the  work  of  a  fireman 
or  wliile  in  the  official  duty  or  work  required 
of  a  fireman."  We  do  not  mean  to  hold 
that  the  word  "serrice,"  as  used  in  this  sec- 
tion, is  to  be  limited  to  these  two  meanings 
last  given.  We  dte  these  two  in  contradis- 
tinction to  the  meaning  given  it  by  relatrix 
merely  to  show  tliat  it  has  different  mean- 
ings according  to  the  sense  in  which  it  Is 
used.  And  the  sense  in  which  it  is  used 
must  be  determined  from  the  context. 


What  then  is  that  meaning  as  shown  by 
the  context?  In  the  first  place,  a  careful 
reading  of  the  entire  act  does  not  reveal  any  ' 
instance  where  the  word  "service"  Is  used 
in  the  sense  of  the  system  or  organization 
instituted  by  the  dty  for  the  extinguishment 
of  fires.  It  Is  never  used  to  express  the  fact 
ttiat  the  fireman  is  a  member  of  the  fire  de- 
partment; that  is,  In  the  sense  one  uses  the 
term  when  speaking  of  a  man  enlisted  in  the 
army  and  says  "He  is  in  the  military  serv- 
ice." The  statute  nowhere  uses  the  word 
in  that  sense^  but  always  in  the  s^ise  of  the 
labors,  duties,  and  things  to  be  performed 
by  a  fireman.  The  statute,  in  expressing  the 
idea  that  tlie  fireman  belongs  to  a  branch  of 
the  city's  govemmental  activities,  never  says 
"in  the  fire  service  of  the  city,"  but  always 
the  words  "member  of  the  city  fire  depart- 
ment" are  used.  In  the  next  place,  the  other 
clauses  in  section  9892  show  that  the  clause 
"or  shall  die  from  any  cause  whatever  while 
in  such  service"  does  not  liave  the  scope 
and  meaning  relatrix  would  ascfibe  to  it 
These  other  clauses  give  a  pensi<m:  (1)  If  a 
member  of  the  fire  department  be  killed 
"while  in  the  performance  of  his  duty";  or 
(2)  die  as  the  result  of  an  injury  received 
"in  the  line  of  his  duty ;"  or  (3)  die  as  the  re- 
sult of  any  disease  contracted  "by  reason  of 
Ills  occupation  as  fireman."  In  all  three  of 
these  the  death  must  sustain  a  relation  of 
some  sort  to  the  duties  and  work  of  a  fire- 
man, either  a  causal  relation  or  a  relation 
of  time  of  occurrence  with  performance. 
Why  should  these  limitations  be  carefully  in- 
serted in  each  of  these  three  clauses,  if  the 
Legislature  intended  by  the  next  clause  to 
give  a  pension  In  case  of  the  death  of  a  fire- 
man without  regard  to  whether  the  death 
had  any  connection  whatever  with  the  per^ 
formance  of  the  duties  of  a  fireman?  The 
last  clause,  if  it  means  what  relatrix  says  it 
does,  would  give  a  pension  to  the  widow  and 
minor  children  of  a  deceased  fireman  no  mat- 
ter whether  he  was  killed  "while  in  the  per- 
formance of  his  duty"  or  not  It  would  also 
give  a  pension  if  the  fireman  was  injured 
and  died  from  such  injury  while  still  a  fire- 
man, no  matter  whether  such  injury  was  re- 
ceived "in  the  line  of  his  duty"  or  was  re- 
ceived while  he  was  bent  upon  a  purely  pev- 
sonal  matter  and  attempting  to  perpetrate  a 
crime.  If  he  died  from  a  disease,  it  would 
not  make  any  difference  whether  that  dis- 
ease was  "contracted  by  reason  of  his  occu- 
patiou  as  fireman"  or  not,  so  long  as  he  was 
still  a  member  of  the  fire  department,  and 
this  section  deals  only  with  members.  Hence 
it  would  seem  that  to  give  the  italicized 
clause  in  controversy  the  meaning  ascribed 
to  it  by  relatrix  Is  to  eliminate  entirely  the 
three  preceding  clauses  of  the  section,  or  to 
render  them  meaningless  or  reduce  them  to 
useless  surplusage.  This  would  violate  a 
cardinal  rule  In  the  construction  of  statutes: 

'It  is  a  cardinal  rale  in  the  consrtmction  of 
statutes  that  effect  ia  to  be  given,  if  possible,  to 
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every  word,  clanse,  and  sentence.  It  is  Uie 
dnty  of  the  court,  so  far  as  practicable,  to  recon- 
cile the  different  proTisions  so  as  to  make  them 
consistent  and  harmonious,  and  to  give  a  sen- 
sible and  intelligent  effect  to  each."  36  Cyc. 
112a  1129 :  Strottman  v.  St  Louis,  etc.,  K.  Co., 
211  Mo.  227,  loc.  cit  251,  109  S.  W.  789. 

So  tbat  tbe  phrase  "while  In  snch  service" 
is  not  synonymoas  with  "while  a  member  of 
the  Are  department."  But  the  word  "serv- 
ice" means  the  "same  service"  referred  to  in 
the  three  preceding  clauses;  that  is  to  say, 
a  service  rendered  "in  the  line  of  his  duty" 
or  "by  reason  of  bis  occupation  as  a  fire- 
man." The  word  "service"  as  here  used 
means  the  act  of  serving,  tbe  latwr  perform- 
ed or  tbe  duties  required  of  a  fireman,  and 
is  not  used  to  refer  to  or  designate  a  de- 
partment of  the  city's  activities.  The  word 
"such,"  whldi  precedes  and  modifies  the 
word  "service,"  shows  this  to  be  true,  be- 
cause the  word  "such"  is  essentially  a  term 
of  comparison.  It  means  "of  that  Iclnd;  of 
the  same  oi^  like  kind;  identical  with  or 
similar  to  something  specified."  Nej?  Stand- 
ard Dictionary.  So  that  when  tbe  statute 
contains  several  clauses,  each  containing  a 
provision  that  the  fireman  must  be,  at  the 
time,  in  the  line  of  his  duties  and  attending 
to  them,  and  thm  follows  it  with  another 
clause  containing  the  provision  "while  in 
such  service,"  the  word  "such"  means  that 
the  service  mast  be  of  tbe  same  Und  as  that 
which  has  been  enumerated. 

It  also  apiiears  that  the  construction  sought 
to  be  placed  by  relatriz  upon  the  italicized 
clause  of  said  section  is  contrary  to  the  whole 
intent  and  spirit  of  the  firemen's  pension 
act  The  provisions  therein  for  a  pension 
are  not  the  same  as,  nor  do  they  partake  of 
the  nature  of,  an  unlimited  contract  of  life 
insurance.  The  "pension"  created  by  the 
statute  has  in  it  the  idea  of  an  allowance 
because  of  death  or  disability  arising  from,  or 
connected  in  some  way  with,  the  i)erformance 
of  the  duties  in  the  line  of  a  hazardous  oc- 
cupation in  the  interest  of  the  public.  The 
statute  did  not  create  a  system  of  life  in- 
surance insuring  a  fireman  against  every 
hazard  of  life  to  which  men  as  individuals 
are  exposed,  but  only  to  those  hazards  which 
arise  from  the  performance  of,  or  while  he  is 
performing,  or  is  in  the  line  of,  Ills  public 
duties.  Section  9891  provides  that,  if  a  fire- 
man becomes  permanently  disabled,  he  may 
be  retired  "from  service,"  that  Is,  from  the  re- 
quirement to  perform  the  duUes  of  a  fireman, 
and  shall  receive  a  pension.  But  his  disable- 
ment must  foe  from  something  occurring 
"while  in  the  performance  of  his  duty"  or  "by 
reason  of  service  in  the  department,"  and 
such  disability  must  have  been  "contracted 
in  the  service  of  such  fire  department"  (The 
word  "service"  as  here  used  is  clearly  not 
equlvalHit  to  membership  in  tlie  department.) 
And  so  on  throughout  the  act,  the  disability, 
injury.  Incapacity,  or  whatever  it  Is,  must 
arise  from,  or  be  connected  In  some  way 
with,  tbe  performance  of  the  duties  of  a  fire- 


man. Clearly,  If  Jesse  Qng  bad  been  mere- 
ly disabled  when  he  was  shot  in  his  quarrel, 
be  could  not  have  claimed  a  pension.  But, 
according  to  his  widow's  contention,  since 
he  was  killed,  she  can.  The  evident  spirit 
and  purpose  of  the  act  does  not  bear  this  out 
It  provides  two  funds,  the  "relief  fund"  and 
the  "retirement  fund."  Public  moneys  can 
be  used  to  replenish  the  former,  but  not  the 
latter,  which  must  come  from  contributions 
and  other  private  sources.  Firemen  that  ar« 
disabled  in  the  performance  of  their  duties, 
or  who.  In  the  line  of  their  duty,  have  con- 
tracted something  which  results  In  disability, 
may  be  pensioned  out  of  the  "relief  fund," 
and  BO  may  their  widows  and  children  under 
16,  If  death,  instead  of  disability,  comes  In 
the  line  of  duty.  Section  9694  provides  for 
tbe  retirement  and  pensioning  of  a  fireman 
after  he  is  SO  years  old  and  has  served  22 
years  in  tbe  fire  department  Ttiis  sectlcn 
says  nothing  about  "disability"  as  a  prereq- 
uisite to  obtaining  the  pensI(Hi,  unless  In- 
deed disability  is  implied  by  age  and  length 
of  service.  It  also  provides  that  if  such 
fireman,  retired  through  length  of  service, 
dies,  his  widow,  if  married  to  him  before 
retirement,  and  his  children  under  16,  may  be 
pensioned.  But  the  pensions  provided  in  this 
section  are  payable  out  of  the  "retirement," 
fund  and  not  out  of  the  "relief  fund,  which 
is  maintained  out  of  public  moneys.  This 
section  is  the  only  section  which  do^  not 
contain  a  provision  requiring  the  disability 
or  death  of  the  fireman  to  be  in  consequence 
of  or  whUe  in  performance  of  duty  as  a 
prerequisite  to  the  pension  before  it  can  be 
granted ;  and  the  pension  it  provides  is  pay- 
able only  out  of  the  private  fund.  But  the 
pension  provided  for  in  section  9892,  and 
whldi  relatrlx  herein  is  seeking,  is  payable 
out  of  the  fund  derived  from  public  moneys. 
Section  9895  provides  a  pension  for  the 
widow  of  a  fireman  who  dies  after  being  re- 
tired and  pensioned,  under  section  9861  "by 
reason  of  Injuries  sustained  or  disease  con- 
tracted while  serving  as  a  member  of  the 
fire  dq;>artment" ;  but  this  pension  is  likewise 
payable  out  of  private  funds.  So  that 
throughout  the  entire  act,  so  far  as  it  au- 
thorized the  use  of  public  money,  great  care 
is  exercised  to  authorize  Its  use  <aij  in 
those  instances  where  the  occasion  calling 
therefor  arose  from  the  work  done  for  the 
public  or  while  such  work  was-  being  done. 
Section  47,  art  4,  of  the  Constitution,  em- 
powers the  Legislature  to  authorize  the  crea- 
tion, maintenance,  and  management  of  a 
fund  for  crippled  and  disabled  fliremen  and 
for  the  relief  of  widows  and  minor  children 
of  deceased  firemen,  "said  fund  to  be  taken 
from  the  municipal  revenue  of  such  cities." 
Doubtless,  the  distinction  maintained  through- 
out the  act  between  the  payments  to  be  made 
out  of  the  "relief"  fund  and  those  to  be 
made  out  of  the  "retirement"  fund  may  have 
been  preserved  lest  the  CMistltutional  provi- 
sion did  not  give  power  to  take  public  money 
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to  pay  eltber  a  fireman  wbo  has  been  retired 
tor  lengtb  of  service  bnt  wbo  bas  not  been 
disabled,  or  tbe  widow  and  orphans  of  a  fire- 
man wbo  dies  after  be  bas  been  retired,  and 
therefore  after  be  Is  no  longer  In  tbe  service 
of  tbe  dty.  Bnt  the  same  reason,  namely, 
fear  of  a  lack  of  constltntlonal  power.  Is 
equally  eflBcadous  In  canslng  tbe  Legislature 
to  limit  the  pensions  paid  oat  of  funds 
created  by  public  moaey  to  those  cases  where 
tbe  disability  or  death  was  caused  by  the 
performance  of,  or  occurred  in  tbe  Une  of, 
public  duties,  or  while  they  were  being  per- 
formed, and  not  to  extend  such  x)enslons  to 
cases  where  the  death  was  wholly  disconnect- 
ed from  public  duties  either  In  point  of  time 
or  with  respect  to  matters  of  caosal  relation. 
It  Is  a  fundamental  principle  of  tbe  law  of 
this  state  that  public  money  shall  not  be  paid 
to  a  private  individual  for  sometlilng  wholly 
disassociated  from  the  Interests  of  tbe  public 
Itself.  But  if  relatrix's  construction  of  the 
clause  In  controversy  is  correct,  then  the  life 
of  a  man  as  an  individual  Is  Insured  at  pub- 
lic expense  merely  because  of  the  fact  that  he 
happened  to  be  a  member  of  the  city  fire  de- 
partment. Such  is  not  tbe  general  policy  of 
oar  law,  and  therefore  we  do  not  think  tbe 
statute  in  question  confers  a  right  to  a  pen- 
sion upon  tbe  widow  and  minor  children  of 
a  fireman  when  his  death  arises  from  a  cause 
entirely  disconnected  from  bis  services  as 
a  fireman  and  at  a  time  when  he  Is  out  of  tbe 
line  of  his  duties  and  engaged  in  a  purely 
personal  aifalr  <rf  his  own.  Scott  v.  Mayor 
and  Aldermen  of  New  Jersey,  68  N.  J.  Law, 
687,  M  Aa  441. 

[4,  5]  It  is  true  fiection  &SS8  authorizes  tbe 
retention  frcnn  a  fireman's  pay  of  certain 
sums  monthly  which  go  into  the  relief  fund 
in  addition  to  the  other  public  moneys  con- 
stituting that  fund;  bvit,  if  this  bas  any 
tendency  to  give  the  fireman  a  quasi-proper- 
ty  Interest  in  sncb  fund,  it  does  not  do  so 
beyond  tbe  terms  of  the  law  providing  for 
the  pension.  The  fact  that  tbe  fireman  must 
contribute  to  tbe  fund  does  not  broaden  Ms 
rights  or  tbe  rights  of  his  widow  and  children 
to  the  pension.  It  does  not  authorize  the 
awarding  of  a  pension  where  tbe  death  oc- 
curs under  circumsbances  which  are  not 
within  tbe  terms  of  the  law  granting  tbe  pen- 
sion. Governmental  employes  can  have  no 
property  rights  in  a  pension  fund,  nor  can 
those  claiming  under  them  have  any  such 
rl^ts  except  their  claims  be  based  upon  and 
come  within  the  laws  governing  the  fund. 
People  ex  rel.  v.  Coler,  173  N.  Y.  103,  65  N. 
E.  956.  The  retention  by  tbe  city  of  a  part 
<rf  tbe  fireman's  salary  and  the  placing  of 
the  same  In  the  "relief  fund"  does  not  make 
the  same  any  the  less  a  public  fund,  nor  do 
tbe  moneys  going  into  said  fund  cease  to 
be  public  moneys.  State  ex  rel.  v.  Board  of 
Trustees  Policemen's  Pension  Fund,  121  Wis. 
44,  98  N.  W.  954.  Notwithstanding  the  pay- 
ment of  a  part  of  the  salaries  of  the  firemen 
Into  a  fund,  tbe  same  remains  a  public  fund. 


and  the  payor  of  such  sums  has  no  vested 
right  therein  Which  cannot  be  taken  away 
by  subsequent  legislation.  Pennle  v.  Reis, 
132  U.  S.  464, 10  Sup.  Ct  149,  33  L,  Ed.  426. 

It  is  urged  that  the  three  clauses  of  sec- 
tion 9892  specifying  tbe  death  of  a  fireman 
killed  In  performance  of  duty,  dying  from  in- 
juries received  therein,  or  from  disease  con- 
tracted by  his  occupation,  covers  every  pos- 
sible cause  of  death  arising  as  a  consequence 
of  the  performance  of  his  duties,  and,  for 
this  reason,  tbe  next  clause  Is  mere  surplus- 
age and  bas  no  function  to  perform  if  it  is 
to  be  given  the  interpretation  we  place  upon 
it  It  might  be  retorted  that  relatrix's  con- 
struction makes  tbe  other  three  clauses  mere 
surplus  words.  But  we  do  not  think  our  con- 
struction eliminates  the  fourth  clause  from 
said  section,  or  makes  it  of  no  effect.  It  may 
have  been  Inserted  out  of  precaution  lest 
some  circumstances  might  arise  wherein  the 
death  would  occur  while  tbe  fireman  was  In 
tbe  line  of  his  duty,  and  yet  not  come  within 
tbe  purview  ot  the  three  preceding  clauses 
A  fireman  might  die  while  in  the  perform- 
ance of  bis  duties,  and  yet  bis  widow  have 
difficulty  in  proving  that  bis  death  arose  from 
or  was  caused  thereby.  In  such  case,  the 
clause  now  in  controversy  would  relieve  her 
of  tbe  necessity  of  proving  that  such  was 
tbe  fact.  And  the  clause  may  have  been  in- 
serted for  this  very  purpose.  In  other  words, 
the  clause  may  be  a  legislative  declaration 
that,  if  tbe  death  occurred  while  be  was  in 
tbe  act  of  performing  the  work  of  a  fireman 
or  in  tbe  line  of  bis  duties,  then  tbe  pension 
would  be  granted  witbout  regard  to  the  cause 
of  death.  We  do  not  say  that  such  is  its  pur- 
pose, it  being  unnecessary  to  do  so  in  this 
case,  since  clearly  relatrix's  husband's  death 
did  not  occur  while  be  was  in  tbe  perform- 
ance of  his  duties.  We  menticHi  it  merely  a» 
an  illnstratlon  of  the  fact  that  tbe  three  pre- 
ceding clauses  do  not  necessarily  cover  all 
varieties  of  their  class,  and  therefore  do  not 
come  within  an  eJcception  rendering  tbe  doc- 
trine of  ejusdem  generis  Inapplicable.  31 
eye.  1122. 

The  construction  placed  by  us  upon  said 
section  9692  renders  it  unnecessary  for  us  to 
go  into  the  question  whether  King  was  or 
was  not  a  member  of  tbe  fire  department  at 
the  time  he  died.  The  return  of  tbe  board 
indndes  certain  matters  which  allege  that 
King,  after  entering  into  the  quarrel  in  the 
saloon,  went  away  and  procured  a  pistol,  and, 
upon  returning  to  and  entering  tbe  saloon, 
was  shot  and  injured,  and  that,  upon  learn- 
ing of  such  conduct  upon  bis  part,  the  board 
suspended  him,  and  that  afterwards,  during 
such  snspeoslon  and  before  he  bad  been  re- 
instated or  had  ever  returned  to  bis  work  as 
a  fireman,  he  died  from  the  wound  be  receiv- 
ed. The  board  argues  from  this  that  be  was 
therefore  not  a  member  of  the  department  at 
the  time  he  died,  and  that  relatrlx  is  not  en- 
titled to  a  pension  because  he  was  suspended 
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prior  to  Us  death  and  was  in  suspension 
wben  that  occnrred.  Our  constmctlcm  of  the 
section  and  the  spirit  and  meaning  of  the 
act,  however,  malce  it  unnecessary  to  say 
whether  bis  suspension  has  any  bearing  upon 
relatrix's  right  or  lack  of  right  to  a  pension. 
We  do  not  put  our  denial  of  her  right  up<Hi 
that  gronnd. 

It  results  from  the  foregoing  that  the  Jndg- 
ment  of  the  trial  court  quashing  the  record 
of  the  board  should  be  reversed,  and  the  case 
remanded,  with  directions  to  quash  the  writ 
-of  certiorari  and  dismiss  relatrix's  petition. 
It  Is  'so  ordered.    All  ctmcur. 


KETNOLIXS  ▼.  CITY  ICE  &  STORAOB  CO. 

(No.  11893.) 

(E^nsas  City  Court  of  Appeals.     Missouri. 

April  3,  1916.) 

i.  Masteb  and  Servant  €=>234(1)— Injxteies 

■  TO    SKBVANT— OONTBIBUTORY   NeOLIOKNCE. 

Where  an  iceman,  who  knew  that  a  strip  of 
iron  on  the  endgate  of  the  wagon  which  was 
hung  in  a. horizontal  position  so  that  it  was  a 
continuation  of  the  bed  was  loose  on  one  side, 
and  who  had  previously  caught  his  foot  in  at- 
tempting to  ]ump  from  the  endgate  to  the 
ground,  jump^  from  the  endgate  to  the  ground, 
he  was  negligent  as  a  matter  of  law  barring  re- 
covery for  injuries  resulting  from  the  catching 
of  his  foot  on  the  loose  strip. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  706;  Dec.  Dig.  ^=> 
234(1).] 

2.  Masteb  and  Servant  «=»101,  102(6)— In- 
juries TO  Servant— DuTT  of  Master. 

A  master  is  bound  to  furnish  appliances 
which  are  rcASonably  safe,  but  is  not  required 
to  furnish  appliances  absolutely  safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  181-184;  Dec.  Dig.  «=» 
101.  10S(6).] 

3.  Master  and  Servant  €=3247(2)— Injttrieb 
to  Servant— Proximate  Cause. 

Where  an  iceman,  knowing  that  the  endgate 
of  his  wagon  which  was  hung  so  as  to  form  a 
continuation  of  the  bed  was  defective  in  that  on 
one  side  the  iron  strip  which  formed  the  end 
was  loose,  attempted  to  jump  from  the  endgate 
to  the  gronnd  and  caught  his  foot  on  the  loose 
strip,  Us  own  negligence,  and  not  that  of  the 
master,  was  the  proximate  cause  of  the  injury ; 
it  appearing  that  on  one  side  of  the  endgate 
the  iron  was  tighi 

(GM.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  f  796;  Dec.  Dig.  «=» 
247(2).] 

Appeal  tTom  Clrcalt  Court,  Jackson  Coun- 
ty ;  Prank  O.  Johnson,  Judge. 
.  "Not  to  be  officially  published." 

Action  by  Albert  A.  Reynolds  against  the 
City  Ice  &  Storage  Company,  a  corporation. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Guy  M.  Cowgill,  of  Kansas  City,  for  ap- 
pellant. Boyle  &  Howell,  Glen  L.  Bruner, 
and  Jos.  S.  Brobks,  all  of  Kansas  City,  for 
respondent 

TRIMBLE,  J.  Plaintiff  was  in  the  employ 
of  defendant  and  engaged  in  delivering  ice 


to  cnstmnera  In  Kansas  City.    Utmrerrma 

made  from  a  wagon.  The  endgate  was  so  at- 
tached that  it  could  be  held  upri^t  like  the 
sides  of  the  bed,  thus  preventing  ice  from 
sliding  oat  ot  the  wag<m  when  going  up  hill ; 
or  it  could  be  lowered  to  the  plane  of  the 
bed  and  there  held  by  chains,  and,  in  this 
position.  It  formed  an  extension  of  the  bed 
beyond  the  end  of  the  wagon ;  or  it  could  be 
lowered  until  it  bung  down  perpendicularly 
from  its  hinges  on  tbe  end  of  the  bed.  Along 
what  would  be  the  tt^  of  tbe  endgate  when 
it  was  in  an  upright  position  was  a  strip  of 
iron  bolted  to  the  wood  and  extending  the 
full  length  of  the  gate.  At  one  end  thereof, 
and  extending  i)erhaps  halfway  the  length  of 
tbe  endgate,  the  wood  next  tbe  iron  had  t>e- 
come  worn  and  tbe  screws  loose,  so  that, 
when  the  endgate  was  let  down  to  tbe  same 
plane  as  the  bottom  of  the  wagon  bed,  the 
strip  of  Iron  extended  from  a  half  to  three- 
quarters  of  an  Inch  above  the  board.  With 
one's  face  to  tbe  front  end  of  the  wagon, 
this  projection  began  at  the  left  end  of  tbe 
gate  and  extended,  as  stated,  perhaps  half- 
way along  the  length  of  the  gate.  Tbe  rest 
of  the  way  tbe  strip  was  down  tight  against 
the  board.  The  wagon  bad  been  turned  to 
tbe  north.  Plaintiff  was  In  tbe  wagon  bed 
and  walked  to  the  south  end,  wbere  the  end- 
gate  was  in  a  horizontal  {Ktsition  in  tbe  same 
plane  as  the  bottom  of  the  bed.  Plaintiff, 
facing  Etouth,  sto<%)ed  down  and,  placing  his 
right  hand  at  the  west  end  of  the  endgate, 
attempted  to  leap  to  the  ground.  As  he  made 
the  spring,  his  right  foot  slipped  on  the 
board  and  caught  upon  tl^  protruding  strip 
of  iron,  causing  his  body  to  svring  around  to 
the  right  as  on  a  pivot  and  fall  to  the  ground 
with  his  left  leg  doubled  under  him,  break- 
ing it  in  two  places.  He  brought  this  suit 
for  damages  and  obtained  a  verdict  In  the 
sum  of  12,750.  A  motion  for  new  trial  was 
sustained  "for  the  reason  that  the  court 
erred  In  refusing  to  give  an  instruction  in 
tbe  nature  of  a  demurrer  to  tbe  evidence 
asked  by  the  defendant  at  tbe  close  of  tbe 
evidence  on  behalf  of  the  plaintiff  and  at 
the  close  of  all  the  evidence."  Plaintiff  ap- 
pealed. 

The  foundation  of  plaintiff's  case  Is  the 
alleged  failure  of  defendant  to  exercise  or- 
dinary care  to  furnish  plaintiff  a  reasonably 
safe  appliance  with  which  to  work.  And  the 
petition  also  alleged  that,  prior  to  plaintiff's 
fall,  be  called  defendant's  attention  to  the 
condition  of  the  endgate,  and  that  defendant 
promised  to  repair  same,  but  failed  to  do  so. 
The  answer,  in  addition  to  a  general  denial, 
pleaded  contributory  negligence  and  assump- 
tion of  risk. 

Plaintiff's  evidence  shows  that  he  was  60 
years  of  age;  that  be  bad  been  a  driver  of 
teams  and  wagons  all  his  life,  and  had  work- 
ed around  ice  wagons  for  25  or  30  years. 
The  wagon  bed  was  5  feet  wide,  and  below 
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the  endgate  was  a  step  about  80  iBcbes  In 
length ;  but,  when  the  endgate  was  adjusted 
to  the  same  plane  as  the  bottom  of  the 
wagon  bed,  It  extended  beyond  the  st^. 
Plaintiff  testified  that  he  placed  his  right 
hand  on  the  west  end  of  the  endgate  and  In- 
tended to  jump  out  with  both  feet  at  the 
same  time,  as  he  always  did ;  but  that  time 
his  right  foot  slipped  on  the  slush  in  the 
bed,  and  his  right  heel  caught  on  the  pro- 
jecting edge  of  the  Iron.  Plalntlft  also  tes- 
tified that  he  had  slipped  and  caught  his  heel 
on  this  Iron  band  before  that.  How  often  he 
was  not  able  to  say,  but  he  had  done  so. 
However,  always  theretofore  he  bad  been 
able  to  catch  and  recover  hlmselt  Plain- 
tiff's son,  who  was  the  driver  of  the  wagon, 
and  who  testified  In  plaintiff's  behalf,  tes- 
tified to  slipping  and  catching  his  heel  on 
the  iron  strip  prior  to  tl>e  date  of  the  injury. 
Plaintiff  further  testified  that  a  man  could 
get  out  of  the  wagon  a  dozen  different  ways 
if  he  wanted  to,  and  they  would  all  be  safe ; 
that  he  could  have  gotten  out  of  the  wagon 
a  little  east  or  west  of  where  he  did  get  out, 
and  could  have  gotten  out  on  either  side  of 
the  place  where  the  strap  iron  was  loose.  He 
was  then  asked: 

"Q.  Well,  why  didn't  you  do  it?  A.  WeU, 
when  you  are  in  a  hurry  you  don't  always  wait 
to  pick  out  a  place;  you  just  jump  right  out 
I've  been  doing  it  all  my  Ufe,  and  I  never  got 
hurt  before,  to  amount  to  anything." 

He  then  went  on  to  say  that  he  could  not 
say  he  was  In  any  miore  of  a  hurry  than 
be  nsually  was ;  that  he  was  In  no  particu- 
lar hurry ;  that  he  did  not  notice  the  ice  on 
tbe  endgate,  did  not  pay  any  attention  to  it; 
that  if  he  bad  thought  of  being  specially 
careful  he  could  have  avoided  the  Injury, 
but  he  got  out  that  time  just  like  he  always 
did ;   and  that  he  was  always  careful. 

[1]  We  have,  then,  a  wagon  vrith  an  end- 
gate  which  could  be  either  let  down  or  low- 
ered to  the  level  of  the  wagon  bed.  The  end- 
gate  was  not  for  the  purpose  of  enabling  the 
employ<^  to  get  in  or  out  of  tbe  wagon.  A 
step  was  provided  for  that  purpose.  The 
loose  strip  extended  only  a  part  of  the  way 
across.  The  rest  of  the  way'  it  was  tight. 
Plaintiff  was  perfectly  familiar  with  the  con- 
dition of  the  strip.  He  could  have  gotten  out 
of  the  wagon  at  places  other  than  over  the 
loose  strip.  Had  he  gone  to  tbe  other  end  of 
the  endgate,  his  heel  would  ha\^  been  In  no 
danger  of  catching  on  the  iron.  There  were 
various  other  safe  ways  of  getting  out  of  the 
wagon.  And  yet,  knowing  all  these  things, 
be  chose  to  get  out  at  a  place  and  in  a  way 
that,  If  be  did  slip,  his  heel  wonld  catch  and 
be  would  be  in  danger  of  being  thrown.  And 
in  addition  to  all  this,  he  had  slipped  before, 
and  his  heel  had  caught  before,  although  he 
says  he  had  always  been  careful.  So  that, 
notwithstanding  his  efforts  at  care,  he  had 
both  slipped  and  caught  his  heel  when  get- 
ting out  at  that  place  and  in  the  way  he  did. 
We  think  that,  in  choosing  this  place  and 


way  of  getting  oat,  he  was,  ander  the  cir- 
cumstances, guilty  of  contributory  negligence 
as  matter  of  law. 

[t]  The  master  is  under  obligation  to  fur- 
nish an  appliance  that  is  reasonably  safe,  but 
Is  not  required  to  furnish  one  that  is  abso- 
lutely safe.  Plaintiff  knew  better  how  to 
alight  from  the  wagon  than  did  the  master ; 
and  the  endgate  not  being  furnished  for  the 
purpose  of  enabling  the  plaintiff  to  alight 
from  the  wagon,  and  plaintiff  not  being  re- 
quired to  use  it  for  that  purpose,  nor  requir- 
ed to  get  out  over  the  place  where  the  strip 
was  loose,  and  being  fully  cognizant  of  the 
dangers  of  getting  out  at  that  place  and  In 
the  manner  he  did,  his  injury  arose,  not  from 
a  failure  of  the  master  to  observe  ordinary 
care  In  furnishing  the  wagon  and  Its  appli- 
ances, but  from  the  use  thereof  which  plain- 
tiff chose  to  make  of  It,  and  his  Improper  and 
negligent  method  of  getting  out  of  the  wagon 
knowing  full  well  the  hazards  attending  that 
place  and  way.  As  said  in  the  case  of  Beebe 
V.  St.  Louis  Transit  Co.,  208  Mo.  419,  loc.  clt. 
435,  436,  103  S.  W.  1019,  1023  (12  L.  B.  A. 
[N.  S.]760): 

"The  general  rule  of  law  is  that  the  master 
must  use  ordinary  and  reasonable  care  to  sup- 
ply and  maintain  safe  machinery,  tools,  and 
appliances  with  which  to  do  tbe  master's  work; 
but  the  master  is  not  required  to  furnish  his 
servant  machinery,  tools,  and  appliances  which 
are  absolutely  safe;  nor  can  an  employer  be 
held  guilty  of  negligence  in  the  failure  of  the 
discharge  of  his  duty  towards  his  servant  where 
he  furnishes  machinery  and  appliances  which 
are  reasonably  safe  when  used  in  the  manner 
intended  to  be  used,  but  which  may  become  dan- 
gerous If  used  for  a  purpose  for  which  they 
were  not  intended  or  odaptPd.  Grattls  v.  Rail- 
road, 153  Mo.  880  [55  S.  W.  108,  48  Ll  B.  A. 
399,  77  Am.  St  Rep.  721]." 

[3]  In  the  case  at  bar,  it  was  not  the  neg- 
ligence of  the  master  In  falling  to  furnish  a 
reasonably  safe  wagon,  when  used  in  the  way 
It  was  intended  to  be  used,  that  caused  tbe 
Injury.  It  was  the  negligence  of  the  servant 
in  using  It  that  caused  the  injury.  The  fail- 
ure to  repair  the  strip  was  not  the  proximate 
cuase  of  the  Injury.  The  wagon  or  endgate 
was  a  suitable  ai>pliance  for  the  purpose  for 
which  it  was  Intended,  but  the  injury  occur- 
red because  the  plaintiff  negligently  chose  to 
get  out  of  tbe  wagon  at  the  place  and  in  the 
way  he  did.  In  such  case,  the  servant  cannot 
recover.  Holmes  v.  Braudeubaugh,  172  Mo. 
53,  72  S.  W.  650.  The  manner,  place,  and 
method  of  getting  out  of  the  wagon  was  whol- 
ly within  the  control  of  the  servant  He  was 
fully  aware  of  the  condition  of  the  gate  at 
tbe  west  end  thereof.  He  was  free  to  use  the 
step  provided  for  the  purpose,  or  was  free  to 
get  out  at  places  where  there  was  neither 
danger  of  slipping  nor  of  catching,  and  yet 
chose  to  get  out  at  the  dangerous  place  and 
in  the  unsafe  way,  when  he  knew  he  was 
liable  to  slip  and  catch.  It  would  seem  that 
to  hold  defendant  liable  in  this  case  would 
render  every  farmer  liable  every  time  a  hired 
hand  fell  In  getting  out  of  his  farm  wagon, 
regardless  of  tbe  method  adopted  bj  the  lat- 
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ter  to  get  out  or  the  known  dangera  he  toI- 
nntarlly  encountered  in  so  doing. 

Plaintiff  says  the  case  is  like  that  of  Biles- 
ner  y.  Rlesmeyer  Distilling  Co.,  174  Mo.  App. 
139,  167  S.  W.  980.  We  do  not  think  so. 
There  the  plaintiff,  a  young  man  not  quite 
of  age,  was  ordered  to  insert  his  finger  into 
the  cylinder  of  a  corking  machine  and  was 
Injured  as  a  result  thereof.  The  injury  arose 
as  the  direct  result  of  doing  what  he  was 
told  to  do.  The  plaintiff  in  that  case  was 
required  to  use  the  machine  in  a  particular 
way.  There  is  nothing  of  that  kind  in  the 
case  at  bar. 

The  judgment  is  affirmed.   All  concur. 


GUBRINQER  V.  FIDELITY  &  DEPOSIT  00. 
OF  MARYLAND.    (No.  11850.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  3.  1916.) 

1.  IRBTTBANCB  «=»665(7)  —  BUBOLABT  INSDB- 

ANCB— Notice  and  Proofs  of  Loss— Sdtfi- 

oiBNCT  of  Evidence. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, evideuce  held  to  show  that  notice  and 
proofs  of  loss  were  given  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f§  1723,  1724,  1726,  1727;  Dec.  Dig. 
«8=>065(7).] 

2.  INSUBANCE  <g=S>335(3)  —  BURGLABT  InSUB- 
ANCE — KEEPINO  of  BoOKS  BY  iNStlEED. 

A  book  wherein  the  owner  of  a  pool  hall 
entered  the  amounts  of  money  taken  in,  amounts 
paid  out,  and  the  amounts  placed  in  the  safe 
each  day,  was  a  compliance  with  his  policy  pf 
burglHry  insurance  requiring  him  to  keep  books 
showing  the  money  on  baud  to  enable  the  insurer 
to  determine  a  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  853 ;   Dec.  Dig.  <g=>335(3).] 

3.  Appeal  and  Kbbob  ®=9 1050(1)— Habscless 
Ebrob— Evidence, 

In  an  action  on  a  policy  of  burglary  insur- 
ance on  money  in  insured's  safe,  error  in  the 
trial  court's  ruling  that  insured  had  a  right  to 
prove  the  contents  of  the  safe,  including  unin- 
sured property,  and  to  mention  such  proiwrty  in 
so  doing,  was  harmless  unless  tlae  jury  were  led 
into  incorporating  the  value  of  such  property  in 
their  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  1068,  1069,  4153,  4157 ; 
Dec.  Dig.  <S=»10G0(1).] 

4.  Insubancb  ®=»660(12)  —  Bubqiary  Insub- 
ANCE— Action — Instkuction. 

In  an  action  on  a  policy  of  burglary  insur- 
ance on  money  in  insured's  safe,  an  instruction 
tliat  if  the  jury  found  from  the  evidence  that 
money  belonging  to  plaintiff  was  stolen  from 
the  safe  and  taken  and  canied  away,  and  if  they 
further  found  that  same  was  lost  to  the  plain- 
tiff, referring  thereafter  to  "such  loss,"'  was  not 
erroneous  as  misleading  the  jury  or  authorizing 
them  to  include  in  their  verdict  the  loss  of  unin- 
sured watches  and  jewelry  in  insured's  safe. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1780;   Dec.  Dig.  <e=»6C9(12).] 

5.  Insurance  «=»332%,  New,  vol  13  Key-No. 
Seriea— Burolabt  Insubance— Increase  of 
Razabd. 

Where  the  local  agent  who  solicited  a  hur- 
glary_  insurance  policy  was  a  frequenter  of  in- 
sured's pool  hall  where  a  handbook  was  run,  a 


method  of  gambling  on  horse  races,  and  where 
card  games  were  played  for  brass  checks  good  for 
merchandise,  a  practice  in  operation  when  the 
poUcy  was  taken  out,  the  policy  was  not  invalid 
as  for  an  increase  of  hazard  after  its  iasuance. 

6.  INSCBANCK     «S9602— Loss— Nonpatiunt— 
Penalty- BTraoLART  Insubance. 

In  an  action  on  a  policy  of  burglary  insur- 
ance covering  money  in  the  safe  in  insured's  pool 
hall,  where  there  were  facts  disclosed  after  lo!« 
tending  to  throw  suspicion  on  insured's  claim 
that  he  had  money  in  the  safe  at  the  time  of 
the  burglary,  or  at  least  that  he  had  anything 
like  the  sum  he  claimed,  while  he  claimed  the 
amount  of  the  policy  as  his  loss,  bis  suit  being 
for  such  amount,  but  his  evidence  and  the  jury's 
finding  for  much  less,  the  insurer  was  not  liable 
for  the  penalty  for  vexatious  delay  and  for  an 
attorney's  fee,  having  the  right  under  the  cir- 
cumstances to  require  plaintiff  to  establish  the 
proof  of  his  loss  and  the  extent  thereof  in  court. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1498;   Dec.  Dig.  «=»002.] 

7.  INBTJBANCB  €=>602  —  VeXATIODS  DeIAT  — 

Question  for  Juby. 

The  question  of  vexatious  refusal  to  pay  a 
policy  of  insurance  is  ordinarily  a  question  of 
fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C!ent.  Dig.  |  1498 ;  Dec.  Dig.  <8=>602.] 

Appeal  from  Circuit  Court,  Jackson  Goon- 
ty ;  Frank  G.  Johnson,  Judge. 

"Not  to  be  officially  published." 

•Suit  by  Vic  Gueringer  against  the  Fidelity 
&  Deposit  Company  of  Maryland.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Judgment  alBrmed  conditionally  opcm  filing 
of  a  remittitur ;  otherwise  reversed,  and  case 
remanded. 

Lathrop,  Morrow,  Fox  &  Moore,  Cieo.  J. 
Merseneau,  and  Hugh  E.  Martin,  all  of  Kan- 
sas City,  for  appellant  Handy  &  Swear- 
iugen,  of  Kansas  City,  for  respondent 

TRIMBLE,  J.  This  is  a  suit  upon  a  policy 
of  burglary  insurance.  The  plaintiff  owned 
and  c<mducted  fi  pool  haU  known  as  the 
"Green  Duck  BlUlard,  Pool  and  Whist  Par- 
lor," at  1121-1123  Walnut  street,  Kansas  City. 
The  policy  was  issued  December  18,  1913, 
and  insured  plaintiff  for  one  year  therefrom, 
to  the  amount  of  $5(K>,  "on  money  and  ne- 
gotiable securities  contained  in  fireproof  safe 
described  above  as  safe  No.  1,"  against  di- 
rect loss  by  burglary  in  consequence  of  the 
felonious  abstraction  thereof  from  said  safe 
by  any  person  or  persons  who  shall  have 
made  entry  into  the  sate  by  the  use  of  tools 
or  explosives  thereon. 

Some  time  after  midnight  of  Sunday,  Fd>- 
ruary  15,  1914,  the  pool  hall  was  entered  by 
burglars  gaining  an  entrance  through  the 
windows  in  the  rear,  and  the  safe  was  blown 
open  by  the  use  of  nitroglycerin,  and  the 
contents  of  the  safe  stolen.  The  burglary 
was  discovered  about  7  o'clock  Monday  morn- 
ing, February  16,  1914.  Upon  being  informed 
of  it,  plaintiff  Immediately  notified  the  police, 
and  upon  going  to  his  hall  sent  one  of  his 
employes  to  the  ofilce  of  the  Insurance  com- 
pany to  notify  them  of  his  loss,  and  shortb' 
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thereafter  %  representative  of  the  company 
came  to  the  pool  ball,  examined  the  premises, 
and  saw  the  evidences  of  the  burglary,  and 
told  idalntlit  to  "go  ahead  and  clean  up." 

[1  ]  The  testimony  of  plalntlft  Is  also  to  the 
effect  that  two  men  came  from  the  office  of 
the  defendant  Insurance  company  to  the  pool 
hall,  and  that  be  made  a  statement  to  them 
of  what  was  In  the  safe  and  what  he  lost; 
that  he  went  to  the  insurance  office  and  made 
a  statement,  and  then  at  his  place  of  business 
the  Insurance  man  wrote  up  a  proof  of  loss, 
which  plalntlft  signed  and  the  man  took  away 
with  him;  and  that  he  (plaintiff)  went  to 
the  insmance  office  and  made  an  affidavit  to 
his  loss;  and  that  the  young  lady  at  the 
desk  swore  him  to  the  affidavit.  The  young 
lady  stenographer  corroborates  this  and  says 
die  turned  it  over  to  the  adjuster,  Mr. 
Haynes,  who  the  plaintiff  says  came  to  his 
place  of  business,  talked  over  the  loss,  and 
wrote  down  plaintilTs  answers  to  the  ques- 
tions in  a  four-page  form,  which  Haynes  had 
plaintiff  to  sign  and  took  away  with  him, 
saying  he  would  mail  it  to  the  company,  and 
that  as  quick  as  the  mails  could  carry  it  the 
check  for  the  loss  would  be  back.  In  addi- 
tion to  this,  there  was  some  evidence  tending 
to  show  that  the  check  for  plaintiff's  loss  was 
sent  to  the  Kansas  City  office;  but,  before 
it  was  delivered,  the  local  agent  advised  the 
home  office  against  payment,  and  therefore 
plaintiff  did  not  get  it.  It  seems  that  about 
this  time  plaintiff  was  arrested  and  placed 
in  Jail  charged  with  the  commission  of  a 
crime,  and  the  local  Insurance  agent  advised 
against  payment.  The  foregoing  matters  con- 
cerning notice  and  proof  of  loss  are  mention- 
ed here  for  the  reason  that  one  of  the  points 
made  by  defendant  tot  a  reversal  of  this 
case  is  that  plaintiff  pleaded  a  compliance 
with  all  the  terms  of  the  policy  and  not  a 
waiver  of  proofs  of  loss,  and  his  evidence 
showed,  if  it  showed  anything,  a  waiver  of 
such  proofs,  rather  than  the  furnishing  there- 
of. We  think  the  evideuce  was  sufficient  to 
show  that  proofs  of  loss  were  furnished.  The 
evidence  tends  to  show  they  were  made  out 
and  sworn  to  in  the  Kansas  City  office  and 
delivered  to  the  adjuster  who  was  to  send 
them  to  the  company,  and  there  is  some  evi- 
dence that  the  home  office  must  have  receiv- 
ed and  acted  favorably  on  them  until  the 
local  agent  stopped  further  proceedings.  In 
view  of  all  this  testimony  in  plaintiff's  behalf 
as  to  the  furnishing  of  proofs  of  loss,  together 
with  the  fact  that  defendant  offered  no  testi- 
mony to  show  that  proofs  were  not  furnished, 
and  the  farther  fact  that  defendant's  ovra 
evidence  showed  that  losses  vrere  handled  in 
the  local  office  through  Haynes,  the  adjuster 
employed  directly  by  the  home  office,  and 
acting  independently  of  the  lo<-al  office,  it 
cannot  be  said  that  plaintiff  failed  to  prove 
that  notice  and  proofs  of  loss  were  given  to 
the  company  itself. 

Plaintiff,  after  waiting  the  required  length 


of  time  given  the  company  In  which  to  i>ay, 
brought  suit  ftor  the  full  amount  due  on  the 
policy,  for  10  per  cent  damages  for  vexations 
refusal  to  pay  said  policy,  and  for  a  reason- 
able attorney's  fee.  The  Jury  returned  a- 
verdict  for  plaintiff  fixing  his  loss  at  $366.80, 
and  assessing  a  penalty  of  118.33  for  vexa- 
tious refusal  to  pay  and  $75  attorney's  fee, 

[2]  The  point  that  plaintiff  failed  to  prove 
that  he  kept  books  showing  the  money  he  had 
on  hand,  so  as  to  enal^e  the  company  to  de- 
termine the  loss,  as  required  by  the  policy, 
is  also  without  merit  Both  plaintiff  and  bis 
manager  testified  that  such  a  book  was  kept 
As  plaintiff  owned  the  entire  business,  the 
books  were  very  simple.  All  that  was  kept 
was  the  amount  of  money  taken  in  and  the 
amounts  paid  out,  and  the  amount  placed  iu 
the  safe  each  day  was  shown  to  have  been 
set  down  in  this  book.  The  record  shows 
that  this  book  was  in  oouirt  and  that  a  wit- 
ness, in  testifying  to  the  amount  of  money 
on  hand  upon  any  day,  refreshed  his  memory 
therefrom.  It  is  true  the  record  shows  no 
formal  offer  of  the  book  in  evidence ;  but,  if 
defendant  had  desired  to  show  that  it  was 
not  such  a  book  as  the  policy  required,  it 
would  have  been  an  easy  matter  to  have  bad 
the  book  put  in  evidence.  The  case  is  not 
like  those  where  no  bocdis  were  kept  at  all. 

[3,4]  The  fact  that  plaintiff  was  allowed 
to  prove  that  other  property,  consisting  of 
watches  and  Jewelry,  was  in  the  safe  and 
stolen,  and  also  to  prove  the  value  thereof, 
ought  not  to  call  for  a  reversal  of  the  case. 
The  insurance  was  not  on  these  articles,  it  is 
true,  and  the  trial  court,  at  one  place,  appear- 
ed to  recognize  this  fact,  but  ruled  that  plain- 
tiff had  a  right  to  prove  the  contents  of  the 
safe  and  to  mention  such  property  in  so  do- 
ing. WhUe  the  value  of  such  property  may 
have  been  immaterial,  yet  it  was  not  preju- 
dicial error  unless  the  Jury  were  led  Into  in- 
corporating its  value  in  their  verdict  We 
do  not  agree  with  defendant  that  plainturs 
instruction  No.  1  authorized  the  Jury  to  In- 
clude any  loss  of  such  property  in  their  ver- 
dict Nor  could  the  Jury  have  been  misled 
thereby.  The  Instruction  read,  "if  you  fur- 
ther And  from  the  evidence  that  money  be- 
longing to  plaintiff  was  stolen  therefrom  and 
taken  and  carried  away,  and  if  you  further 
find  from  the  evidence  that  the  same  was 
lost  to  the  plaintiff,"  and  thereafter  in  the 
instruction  the  reference  was  to  "such  loss," 
and  the  instruction  Closed  by  saying  that 
then  the  verdict  should  be  for  such  sum  as 
the  Jury  believed  from  the  evidence  would 
cover  plaintiff's  loss,  if  any.  Clearly,  the 
only  loss  referred  to  was  the  loss  of  money, 
and  the  Jury  could  not  fail  to  understand 
that  fact.  This  is  further  shown  by  the  ver- 
dict, which  was  for  the  sum  of  money  plain- 
tiff's man&ger  said  was  In  the  safe  when  he 
closed  It  Sunday  night  a  few  hours  before 
the  burglary. 
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[S]  It  l8  also  contended  that,  since  It  was 
proven  that  one  of  the  babltn&i  of  the  place 
ran  a  "handbook"  there,  which  was  shown  to 
have  been  a  method  of  gambling  on  horse 
races,  and  because  card  games  were  played 
wherein  brass  checks,  good  for  2^  cents  eadi 
in  cigars,  candy,  or  such  other  merchandise 
as  the  place  sold,  this  Increased  the  hazard 
80  as  to  invalidate  the  policy.  But  it  was 
shown  that  the  place  was  run  in  this  manner 
at  the  time  the  policy  was  taken  out;  that 
the  local  soliciting  Insurance  agent  who  solic- 
ited the  policy  of  plaintiff  was,  and  had  been, 
a  frequenter  of  the  i^ace  for  some  tima  He 
must  have  known  the  character  of  the  place 
he  was  insuring,  and  no  evidence  was  offered 
to  show  that  he  did  not  So  that  there  was, 
in  fact,  no  change  in  the  business  so  as  to 
create  an  Increased  risk. 

Other  minor  objections  are  made,  but,  aft- 
er examination,  we  find  them  to  be  without 
sufficient  merit  to  warrant  discussion. 

[1, 7]  The  objection,  however,  to  the  penal- 
ty for  vexatious  delay  and  for  attorney's  fee, 
we  think,  should  have  been  sustained. 

The  Insurance  was  for  money  on  hand, 
something  that  could  easily  be  made  the  sub- 
ject of  an  excessive  and  fraudulent  claim. 
There  were  also  other  facts  disclosed  after 
the  loss,  but  before  the  time  plaintiff  had  in 
which  to  pay  had  elapsed,  which  tended  to 
throw  suspicion  on  the  claim  of  plaintiff  that 
he  had  money  in  bis  safe  at  the  time 'of  the 
burglary,  or  at  least  that  he  had  anything 
like  the  sum  he  claimed  to  have  had.  In  ad- 
dition to  this,  the  record  shows  that  plaintiff 
appears  to  have  been  claiming  the  full  amount 
of  $500  as  his  loss,  and  his  suit  was  for  that 
amount,  while  his  evidence  and  the  Jury's 
finding  was  for  much  less.  All  these  things 
being  considered,  we  think  that  defendant 
had  a  right  to  require  plaintiff  to  establish 
in  court  the  question  of  his  loss  and  the  ex- 
tent thereof  without  being  subjected  to  a 
penalty  for  refusing  to  pay.  It  is  true  the 
question  of  vexatious  refusal  to  pay  is  ordi- 
narily one  of  fact  for  the  jury  to  determine. 
But  the  facts  and  circumstances  herein  are 
such  that  certainly  a  prudent  and  reasonable 
man  would  submit  the  case  to  a  court  to  be 
tried  before  paying  the  deuiand.  Therefore 
the  allowance  of  a  i>enalty  and  attorney's  fee 
should  not,  in  our  opinion,  have  been  permit- 
ted. 

If  plaintiff's  trustee,  who,  since  this  case 
was  submitted,  has  been  appointed  and  made 
a  party  hereto  by  consent  of  all  parties,  will, 
within  ten  days  from  the  announcement  of 
this  opinion,  enter  a  remittitur  of  the  penal- 
ty and  attorney's  fee  awarded  herein,  with 
all  Interest  due  tli«reon,  the  judgment  will  be 
affirmed;  otherwise,  it  will  be  reversed  and 
remanded.  It  is  so  ordered.  The  other  Judg- 
es concur. 


STATE  V.  FUUTON.    (No.  12531.) 

(St.  Louis  Court  of  Appeals.    Miiaouri.    AprQ 
4,  1916.) 

1.  COUBTS     «=>36— IwrSKlOB     CO0BT8-^UBIB- 
DICTION — PRXStlMPTIONB. 

The  county  court,  though  a  court  of  limited 
statutory  jurisdiction,  stands  on  the  footing  of 
courts  of  general  jurisdiction,  and  the  same  pre- 
sumptions wUl  be  indulged  in  favor  of  the  reg- 
ularity of  proceedings  in  the  county  court,  and 
the  validity  of  its  judgments  in  matters  within 
its  exclusive  jurisdiction,  as  are  indulged  in  fa- 
vor of  judgments  of  courts  of  general  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8§  142-144;   Dec.  Dig.  «=»36.] 

2.  CouBTB  <g=335— -CoDETS  OF  Gene&ai,  Jubxb- 

DICTION— PKESUMPTIONS. 

Where  the  record  of  a  court  of  general  ju- 
risdiction is  silent  about  a  matter  necessary  to 
confer  jurisdiction,  the  existence  of  such  mat- 
ter will  be  presumed. 

[Ed.  Note. — For  other  cases,  see  C!ourts,  Cent. 
Dig.  U  140,  141,  145,  146;    Dec  Dig.  •8=>35.] 

3.  CoDETS  «=>36  —  JUMSDicnoN  —  PsEsniCP- 

TIONS. 

In  the  absence  of  a  showing  to  the  contrary, 
the  court  must  presume  that  the  county  court 
had  jurisdiction  at  a  special  term  of  court  to 
make  an  order  for  the  publication  of  notice  of 
the  result  of  a  local  option  election ;  jurisdic- 
tion in  matters  pertaining  to  local  option  elec- 
tions being  plac^  in  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cient. 
Dig.  |§  142-144;   Dec.  Dig.  <e=»36.] 

4.  COUBTS  «=64(2)— CODNTT  Coubt^-Spkcial 
Tgbus— Statutes. 

Under  Rev.  St.  1809,  §  4088,  authorising 
the  president  or  any  two  judges  of  the  county 
court  to  order  a  special  term  when  the  business 
and  interests  of  the  county  may  require  it,  the 
power  to  determine  when  a  special  term  is  nec- 
essary is  left  exclusively  to  the  presiding  judge 
or  judges,  and  the  discretion  in  ordering  a  spe- 
cial term  cannot  be  questioned. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  {  219;    Dec.  Dig.  «=s>64(2).] 

5.  CoUBTs  «=»64(6)— Special  Tebm»— Couwtt 

COUBT. 

Under  Rev.  SL  1909,  |  4088,  authorising 

the  president  or  any  two  judges  of  the  county 
court  to  order  a  special  term  when  the  business 
and  interests  of  the  county  may  require  it,  the 
president  may  order  a  special  term  to  take  steps 
necessary  in  a  local  option  election,  and  the 
court  at  a  special  term  called  by  the  president 
may  make  an  order  for  the  publication  of  notice 
of  the  result  of  a  local  option  election. 

[Ed.  Note.— For  other  caves,  see  Courts,  Cent. 
Dig.  Si  228,  228 ;   Dec  Dig.  <3=s>64(6).] 

6.  INTOXICATIHO    LlQUOBS    ^=>39— VIOLATION 

or  LocAi,  Option  Llaw— Evidence. 

The  state,  on  a  trial  of  a  violation  of  the 
local  option  law,  need  not  show  that  notice  of 
the  result  of  a  local  option  election  was  given, 
but  the  fact  that  notice  was  not  given  is  a  mat- 
ter of  defense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  33;   Dec  Dig.  «=s>39.] 

Appeal  from  Circuit  Court,  Wayne  County ; 
Jos.  J.  Williams,  Judge- 
"Not  to  be  officially  publlabed." 
P.  H.  B^llton  was  convicted  for  violation 
of  the  local  option  law,  and  appealed  to  the 
St.  Louis  Court  of  Appeals.  The  case  was 
transferred  under  Act  June  12,  1909,  to  the 
Springfield  Court  of  Appeals,  and  there  the 
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Judgment  was  affirmed.  162  Mo.  Ak>.  345, 
133  S.  W.  9S.  Tbe  above  act  haying  been  de- 
clared unconstitutional,  and  the  proceedings 
under  it  in  the  Springfield  Court  of  Appeals 
null,  the  case  was  transferred  back  to  the  St 
Louis  Court  of  Appeals,  and.  is  submitted. 
Affirmed. 

James  Orchard,  of  Eminence,  and  J.  H. 
Ranney,  of  Greenville,  for  appellant  J.  F. 
Meador,  of  Greenville,  for  respondent 

REYNOLDS,  P.  J.  Tills  is  a  prosecution 
for  alleged  violation  of  the  local  option  law, 
which  law,  it  is  alleged,  was  adopted  and  in 
force  in  Wayne  county  prior  to  and  at  the 
time  of  the  coiuulssion  of  the  alleged  offense. 
From  a  conviction  In  the  circuit  court  of 
Wayne  county,  defendant  appealed  to  this 
court 

[1-(]  Proceeding  under  the  Act  of  June 
12th,  190Q  (Acts  190d,  p.  396),  which  provided 
for  the  transfer  of  causes  from  one  Court  of 
Appeals  to  another,  the  cause  was  transfer- 
red from  our  court  to  the  Springfield  Court 
of  Appeals,  There  it  was  argued  and  sub- 
mitted, and  on  January  3rd,  1011,  the  judg- 
ment of  the  circuit  court  was  affirmed.  The 
Supreme  COurt  having  declared  the  above 
dted  act  imconstitutional,  and  proceedings 
under  it  in  the  Springfield  Court  of  Appeals 
null  (State  ex  rel.  Dunham  v.  Nixon,  232  Mo. 
98,  133  S.  W.  336),  the  cause  was  transferred 
back  to  our  court  by  the  Springfield  Court  of 
Appeals.  Here  It  has  been  duly  submitted. 
The  opinion  of  the  Springfield  Court  of  Ap- 
peals, pronounced  by  Judge  Cox,  will  be  found 
under  the  title  State  v.  Fulton,  162  Mo.  App. 
845,  133  S.  W.  95. 

On  coaslderatlon  of  the  points  inv<Aved  in 
the  appeal,  and  of  the  opinion  of  Judge  Cox 
as  above  reported,  we  find  no  reason  to  dis- 
sent from  the  conclusion  arrived  at  by  that 
learned  judge,  and  we  adopt  it  as  the  opinion 
of  our  court  in  the  case.  For  the  reasons 
and  on  the  grounds  there  stated,  the  judg- 
ment of  the  circuit  court  of  Wayne  county 
Is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


CITY  OP  ST.  LOUIS,  to  TTse  of  OILSONITB 

CONST.  CO.,  V.  McCULLY  CONST. 

CO.  et  al.    (No.  14257.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 

4,  1916.) 

1.  Trial  €s>39— Adkibsior   of   Evidkncb— 
w«1ttbn  contbaot. 

In  on  action  on  the  contractor's  penal  bond 
to  recover  for  materials  furnished  to  a  contrac- 
tor with  the  city,  where  plaintiff,  before  the 
amended  answer  of  the  contractor's  surety, 
filed  a  copy  of  the  bond  and  contract  duly  certi- 
fied by  the  city  register,  which,  though  not  for- 
mally introduced,  were  before  the  referee  with- 
out question,  and  were  quoted  from  by  counsel 
as  if  in  evidence,  and  where  the  surety^s  answer 
admitted  the  execution  of  the  bond,  but  alleged 
that  it  had  t>een  incorrectly  recited  in  the  peti- 


tion, the  contract  was  properly  proved  and  liF' 
troduced  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  92-98;    Dec.  Dig.  (8=»S9.] 

2.  municipai.  cobporatiors  «s3245— wobk 

Included. 

In  a  subcontractor's  action  on  the  contrac- 
tor's bond  for  materials  furnished  to  and  used 
by  a  contractor  with  a  city  for  the  reconstruction 
of  a  city  poorhouse,  extra  work  done  at  the  re- 
quest of  the  contractor  by  way  of  patchwork, 
while  outside  of  the  subcontractor's  contract 
w^as  not  outside  the  main  contract,  and  was  a 
proper  charge  against  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ®=9245.] 

3.  Appeal  and  Ebbob  «=»  173(1)— Pleadino 
and  issuks. 

In  such  action  the  defendant's  failure  to 
plead  that  the  contractor  hud  sublet  part  of 
the  work  in  violation  of  the  contract  estopped  it 
from  insisting  upon  such  ground  on  appeaL 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  M  1070,  1006;  Dec.  Dig.  «S9 

4.  Municipal  CbBPOBAnoNS  «=>245— Con- 
TBACTs  —  Bonds  —  Constbuotion  —  Sub- 
letting. 

Under  a  contract  for  the  reconstruction  of 
part  of  a  city  poorhouse  according  to  plans  and 
specifications,  and  a  bond  entered  into  by  the 
contractor  in  a  penal  sum  conditioned  to  proper- 
ly perform  the  contract  according  to  its  terms, 
and  on  its  completion  to  pay  to  the  proper  par- 
ties all  accounts  due  for  material  and  labor, 
was  to  protect  materialmen,  and  that  it  might 
be  sued  on  at  the  instance  of  anjr  materialmen 
in  the  name  of  the  city,  a  materialman  was  a 
proper  party  to  sue  on  the  bond,  notwithstand- 
ing a  clause  in  the  contract  against  subletting 
the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ®=3245.1 

6.  Municipal  Oobpobations  «=>245  —  Coir- 
tbacts  —  Bonds  —  Constbuotion  ot  Con- 
tbact— sublbitino. 

Under  a  contract  for  the  reconstruction  of 
a  part  of  a  city  building  according  to  plans  and 
specifioations,  providing  that  the  contractor 
would  give  its  personal  attention  to  the  con- 
tract and  would  not  sublet  the  work,  the  fur- 
nishing of  fireproofing  material  by  plaintiff 
which  was  looked  after  and  checked  up  by  the 
contractor,  who  also  directed  and  supervised 
the  work,  was  not  such  a  subletting  of  the  con- 
tract as  to  deprive  the  subcontractor  of  its  ac- 
tion for  materials,  etc.,  as  against  the  contrac- 
tor's penal  bond. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ^=»245.] 

6.  Appeal  and  Ebbob  «s»1022(2)— Findings 
—Conclusiveness. 

In  a  subcontractor's  action  to  recover  for  la- 
bor and  material  as  against  the  contractor's  pe- 
nal bond,  the  referee's  finding  in  bis  report  '^I>' 
proved  by  the  circuit  court  that  admissions  and 
letters  of  the  ccmtractor's  president  were  made  in 
good  faith  and  during  the  continuance  of  the 
joint  liability  of  the  principal  and  surety,  sup- 
ported by  substantial  evidence,  could  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4015;  Dec  Dig.  «=» 
1022(2).] 

7.  Evidence  ®=»471(25)  —  Opinion  Evidenc* 
—Account. 

In  a  subcontractor's  action  against  a  con- 
tractor and  the  surety  on  his  penal  liond  to  re- 
cover for  material  furnished  and  work  done,  the 
admission  of  statements  of  witnesses  who  werf 
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familiar  with  the  construction,  the  plans,  and 
specificatioDs,  who  had  examined  the  work  dur- 
ing its  progress,  and  who  were  versed  in  build- 
ing matters,  that  from  their  personal  observa- 
tion they  could  say  that  the  work  called  for  in 
the  contract  had  been  done  in  accordance  with 
the  plans  and  specifications,  one  of  whom  pro- 
duced his  notes  and  reports  of  his  Inspections 
during  the  work,  who  were  offered  by  the  court 
for  cross-examination,  was  not  error,  as  they 
were  statements  of  fact  within  the  knowledge  of 
the  witnesses  in  the  nature  of  shorthand  tes- 
timony, and  not  objectionable  as  opinion  evi- 
dence. 

[Ed.  Note. — ^For  other  oases,  see  ESvidence, 
Cent  IMg.  {  2151 ;  Dec.  Dig.  ®=>471(25) ;  Wit- 
nesses, Cent.  Dig.  |§  833-836,  988.] 

Appeal  from  St  Louis  Circuit  Court;  Tbos. 
O.  Hennings,  Judge. 

Action  by  the  City  of  St  Louis,  a  mu- 
nicipal corporation,  to  the  use  and  for  the 
benefit  of  tbe  Gllsonlte  Construction  Com- 
pany, against  the  McCuIIy  Construction  Com- 
pany and  tbe  Bankers'  Surety  Company.  Re- 
port of  referee  confirmed.  Judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendants appeal.    Affirmed. 

Jeffries  &  Coram,  of  St  Louis,  for  appel- 
lant Bankers'  Surety  Co.  S.  C.  Taylor,  of  St 
Louis,  for  appellant  McCuUy  Const  Co. 
Jones,  Hocker,  Hawes  &  Angert,  Vincent  L. 
Bolsaubln,  and  Ooodbar  &  £!ngllsh,  all  of  St 
Louis,  for  respondent 

REYNOLDS,  P.  J.  The  city  of  St  Louis, 
Intending  to  reconstruct  and  fireproof  the 
Interior  of  tbe  center  portion  of  tbe  main 
building  of  the  City  Poorbouse,  entered  Into 
a  contract  with  the  McCully  Construction 
Company  to  do  the  work  according  to  plans 
And  specifications  for  a  total  price  of  ?32,908, 
the  McCulIy  Construction  Company  entering 
tqto  a  bond  in  the  penal  sum  of  $11,999.50, 
conditioned  that  it  would  faithfully  and. 
properly  perform  the  contract  mentioned  ac- 
cording to  all  its  terms  and  upon  its  com- 
pletion pay  to  tbe  proper  parties  all  amounts 
due  for  material  and  labor  used  and  employ- 
ed in  tbe  performance  of  tbe  contract  The 
Bankers'  Surety  Company  Joined  in  tbe  bond 
as  surety  for  the  McCull^  Construction  Com- 
pany. 

It  is  averred  that  tbe  Gllsonlte  Construc- 
tion Company,  hereafter,  for  brevity,  called 
plaintiff  or  respondent  relying  upon  the  pro- 
visions of  this  contract  and  bond  as  security 
to  pay  materialmen,  such  as  plaintiff  avers 
itself  to  have  been,  for  materials  used  and 
employed  In  the  performance  of  the  contract 
did,  at  the  special  Instance  and  request  and 
under  contract  with  the  McCully  Construc- 
tion Company,  furnish  to  that  company  cer- 
tain materials,  tools  and  labor  used  by  tbe 
McCully  Construction  Company  In  the  per- 
formance of  the  contract  and  In  tbe  recon- 
struction and  flreprooflng  of  the  interior  of 
tbe  center  portion  of  tbe  main  building  of 
the  Poorbouse  at  tbe  agreed  price  and  rea- 
sonable value  of  $6,888.86,  on  which  account 
It  Is  averred  plaintiff  baa  received  (5,328.33w 


Averring  that  tbe  contract  bad  long  since 
been  completed  and  that  tbe  balance,  to  wit 
$1,660.53  Is  long  since  due  plaintiff  and  bad 
often  been  demanded  and  requested  of  the 
McCully  Construction  Company  but  payment 
not  made,  plaintiff  charges  a  breach  for  the 
obligation  of  the  bond,  asks  Judgment  for  the 
penalty  thereof  and  execution  in  its  favor, 
as  provided  by  law  in  such  cases,  for  tbe  sum 
of  $1,660.53. 

Attached  to  the  petition  is  an  Itemized 
statement  of  account  of  material  famished, 
labor  done,  and  tbe  prices  charged. 

The  McCully  Construction  Company  an- 
swered by  general  denial.  Tbe  Bankers' 
Surety  Company,  by  separate  answer,  after 
admitting  that  it  is  a  corporation  organized 
under  the  laws  of  Ohio  but  authorised  nuder 
tbe  laws  of  this  state  to  execute  contracts 
of  suretyship  in  this  state,  denies  each  and 
every  ottier  allegation  in  tbe  petition.  Fur- 
ther answering,  it  states  that  as  surety  for 
the  McCully  Construction  Company  it  en- 
tered Into  an  obligation  in  tbe  penal  sum  of 
$11,999.50,  condlUoned  that  the  McCully  Con- 
struction Company  would  faithfully  and  prop- 
erly perform  a  contract  entered  into  between 
It  and  the  City  of  St  Louis.  "But  defendant 
states  that  neither  tbe  terms,  provisions  or 
effect  of  said  contract,  nor  tbe  terms,  pro- 
visions or  effect  of  said  bond  are  correctly 
set  forth  in  plaintiff's  petition.  For  further 
answer  defendant  states  tbat  tbe  plaintiff 
and  tbe  said  McCully  Construction  Company 
from  time  to  time  and  pursuant  to  agreement 
made  between  them,  altered,  changed  and 
added  to  tbe  plans  and  specifications  of  tbe 
contract  on  which  this  defendant  was  bound 
as  surety,  and  by  agreement  altered  the 
terms  of  said  contract,  and  that  sncb  altera- 
tions, changes  and  additions  in  said  contract 
and  specifications  were  made  without  tbe 
knowledge  or  consent  of  this  defendant"  fur- 
ther charging  tbat  such  alterations,  devia- 
tions, changes  and  additions  so  made  without 
its  consent  were  in  the  amount  of  $522.44, 
Itemizing  tbem. 

By  consent  of  tbe  parties  James  E.  King, 
Esq.,  was  appointed  referee  to  bear  and  de- 
termine all  the  issues  therein  involved. 

At  tbe  conclusion  of  tbe  hearing  before  him 
tbe  referee  made  bis  report  finding  for  the 
plaintiff,  and  recommending  that  Judgment  be 
entered  adjudging  a  forfeiture  of  tbe  bond, 
tbe  Judgment  to  be  satisfied  on  tbe  payment 
of  $1,560.53,  with  six  per  cent  Interest  Orer 
exceptions  of  tbe  defendants  tbe  report  of 
the  referee  was  affirmed  and  Judgment  ren- 
dered accordingly,  tbe  Judgment  also  award- 
ing interest  from  May  25tli,  1910.  Filing 
tbeir  motion  for  a  new  trial  and  excepting 
to  the  action  of  tbe  court  in  OTerrullng  that 
as  they  had  also  excepted  to  the  action  of 
tbe  court  in  overruling  exceptions  to  tbe  re- 
port of  tbe  referee,  defendants  have  dnly 
appealed. 

Appellants  introduced  no  testimony.  That 
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Introduced  by  respondent  Is  before  us  and  is 
rather  TOlumlnous. 

We  have  read  the  record  of  this  testimony, 
as  well  as  the  proceedings  at  the  bearing  be- 
fore the  referee,  with  great  care  and  find  no 
occasion  to  overturn  his  action  on  the  admis- 
sion and  exclusion  of  testimony,  or  Ills  con- 
elusion  of  law  in  the  case. 

[1]  It  is  urged  by  learned  counsel  for  ap- 
pellants that  the  contract  was  not  properly 
proved  and  introduced  in  evidence.  The 
plaintiff,  before  the  amended  answer  of  the 
Surety  Company  was  filed,  did  file  a  copy  of 
the  bond  and  contract,  duly  certified  by  the 
City  Begister,  and  whUe  these  do  not  appear 
to  have  been  formally  introduced,  It  is  clear 
that  they  were  before  the  referee,  quoted 
from  by  counsel  as  if  in  evidence,  and  their 
execution  in  no  way  challenged  under  oath; 
in  fact,  as  will  be  seen,  the  Surety  Company, 
by  its  answer  admitted  the  execution  of  the 
bond  but  pleaded  that  it  had  been  incorrect- 
ly recited  in  the  petition. 

[2]  The  only  extra  work  outside  of  that 
covered  by  the  original  contract  and  to 
which  the  averment  in  the  amended  answer 
of  the  Bankers'  Surety  Company,  that  there 
bad  been  a  change  and  alteration  of  the  plans 
and  additional  work,  can  possibly  relate,  is 
extra  work  done  by  plaintiff  in  connection 
with  some  window  bars  in  one  of  the  rooms, 
and  repairing  cement  at  the  foot  of  a  stair- 
way, that  originally  laid  having  been  torn 
up  in  putting  up  the  iron  work  of  the  stair- 
way. The  amount  of  these  items  is  $22.86. 
The  work  was  done  at  the  request  of  the  Mc- 
CuUy  Construction  Company.  The  referee 
found  that  there  was  no  evidence  as  to  al- 
leged alterations  in  the  plans  and  specifica- 
tions, desl^ating  these  things  for  which  this 
$22.86  was  charged  as  "patchwork."  While 
this  was  work  outside  the  contract  of  plain- 
tiff, it  was  not  outside  that  of  the  McCuIly 
Construction  Company,  and  was  a  proper 
charge  by  plaintiff  against  tbem. 

(3]  Under  the  claim  that  there  had  been 
an  alteration  of  the  contract  entered  Into  be- 
tween the  McCnlly  Company  and  the  City, 
counsel  for  appellants  argue  that  the  Mc- 
CuUy  Company  had  sublet  part  of  the  work 
to  respondent,  in  violation  of  this  clause  of 
the  contract,  namely: 

"The  said  party  of  the  first  part  (McCully 
Construction  Company)  hereby  further  agrees 
that  it  will  give  its  personal  attention  to  the 
fulfillment  of  this  contract,  and  that  it  will 
not  sublet  the  aforesaid  work,  but  will  keep 
the  same  under  its  control;  and  it  will  not  as- 
sign by  power  of  attorney,  or  otherwise,  any 
portion  01  the  said  work." 

The  Cl(7  was  the  other  party  to  this  con- 
tract 

[4, 1]  We  might  dispose  of  that  by  saying 
that  it  has  not  been  pleaded  and  that  the 
averment  In  the  amended  answer  of  the 
Bankers*  Surety  Company  could  not  be  held 
to  embrace  It.  Moreover  while  the  point 
seems  to  have  been  made  before  the  referee 
In  that  he  baa  noticed  It  In  his  conclusions 


of  law,  a  careful  reading  ot  the  abstract  of 
the  proceedings  at  the  hearing  before  the 
referee^  as  embodied  In  the  abstract,  fails  to 
show  that  any  p<^t  was  made  during  the 
hearing  on  this  proposition.  The  failure  to 
plead  this  is  sufficient  to  estop  appellants 
from  now  insisting  upon  It  Howard  County 
V.  Baker,  119  Mo.  397,  lot  dt  400,  24  S.  W. 
200.  The  learned  referee,  however,  disposes 
of  this  proposition  by  saying  that  the  very 
object  of  the  bond  was  to  protect  material- 
men and  those  performing  labor  on  the  build- 
ing in  question,  and  he  held  that  In  view  of 
the  provisions  of  the  bond,  "that  it  may  be 
sued  on  at  the  instance  of  any  materialmen, 
laboring  man  or  mechanic  in  the  name  of  the 
city,"  and  considering  the  provisions  of  the 
statute  in  sncA  cases,  that  the  Gilsonite  Con- 
struction Company  is  a  proper  party  to  bene- 
fit by  the  security,  notwithstanding  this  clause 
in  regard  to  subletting  the  work.  He  fur- 
ther holds  that  If  any  advantage  was  to  be 
taken  by  reason  of  this  clause,  It  accrued  , 
to  the  City  of  St  Louis,  which  by  its  set- 
tlement with  the  McCully  Construction  Com- 
pany, at  the  completion  of  the  work,  had 
waived  it  evidently  satisfied  that  the  broad- 
er provision  requiring  the  personal  attention 
of  the  McCully  Construction  Company  to  the 
fulfillment  of  the  contract  had  been  proi)erly 
complied  with.  He  further  held  that  a  con- 
tract, the  clauses  of  which  are  Inconsistent, 
must  be  construed  according  to  the  subject- 
matter  and  the  motive,  and  that  the  intention 
of  the  parties,  as  gathered  from  the  whole 
writing,  must  prevail  over  the  strictness  of 
the  letter,  citing  Bent  v.  Alexander,  15  Mo. 
App.  181.  He  further  held  that  this  clause 
is  to  be  read  in  connection  with  the  whole 
bond,  the  very  object  and  purpose  of  which 
was  to  secure  materialmen,  laborers  and  me- 
chanics in  the  payment  of  the  work  and  ma- 
terial that  they  contributed  to  the  making 
of  the  Improvement  We  think  this  conclu- 
sion Is  sound.  Nor  do  we  find,  from  consid- 
eration of  the  testimony,  that  there  was  any 
subletting  of  this  contract  or  any  part  of  It 
by  the  McCully  Construction  Company  to  the 
Gilsonite  Construction  Company,  in  the  sense 
that  the  McCully  Company  relinquished  con- 
trol and  supervision  over  the  work  done  by 
respondent.  The  inference  plainly  to  be 
drawn  from  the  testimony  in  the  case  is,  that 
during  the  whole  progress  of  this  work  by 
the  Oilsonite  Company,  the  representatives 
of  the  McCully  Construction  Company  were 
present  in  and  about  it  looking  after  it 
checking  It  up.  This  clause  relied  upon  must 
certainly  be  given  a  reasonable  construction. 
It  would  be  as  reasonable  to  say  that  If  un- 
der It  the  McCully  Construction  Company 
did  not,  by  Its  own  employes,  lajr  the  brick, 
do  the  pUtstering,  do  th«  carpenter  work,  and 
out  of  its  own  yards  and  mills  and  warehous- 
es furnish  the  material,  that  the  plasterer 
and  bricklayer  and  caci)enter  and  outside  ma- 
terialman couid  not  enforce  any  claim  against 
the  bond  for  the  work  and  labor  done. and 
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material  famished.  Altboagh  the  Gllsonlte 
Construction  Company  undertook  to  do  this 
concrete  and  otber  work,  It  was  doing  it  un- 
der the  McCully  Construction  Company,  act- 
ing under  its  direction  and  supervision,  and 
It  does  not  appear  that  the  McCully  Con- 
struction Company  remitted  its  own  supervi- 
sion over  the  work  or  committed  that  super- 
vision or  control  to  the  plaintiff  in  such  man- 
ner as  to  take  that  from  the  McCully  Con- 
struction Company  itself.  However  the  letter 
of  this  clause  may  read,  we  do  not  find  that 
Its  spirit  was  In  any  way  violated,  to  the  ex- 
tent ot  depriving  the  Gllsonlte  Company  of 
the  benefit  of  the  bond  in  its  charatiter  of 
materialman,  if  not  as  laborer,  in  supplying 
the  material  and  actually  doing  the  work. 

[6]  It  Is  argued  that  a  letter  from  the  Mc- 
Cully Construction  Company,  purporting  to 
be  signed  by  T.  R.  McCully  as  its  secretary, 
addressed  to  an  attorney  of  the  Oilsonite 
Construction  Company,  which  admitted  that 
the  McCully  Company  owed  a  balance  to  the 
Gllsonlte  Company  on  the  contract  of  ?1507.- 
36,  was  not  properly  admissible  as  against 
the  surety.  A  very  careful  reading  of  the 
abstract  fails  to  show  that  when  this  letter 
was  offered  in  evidence,  any  objection  what- 
ever was  made  to  it,  save  as  to  the  identifica- 
tion of  the  handwriting  of  the  secretary. 
That  objection  was  overcome  by  positive 
identification  of  the  signature.  The  referee 
finds  as  to  this  letter  that  it  was  written  sub- 
sequent to  interviews  between  the  president 
of  the  McCully  Construction  Company  and 
the  attorney  for  the  Gllsonlte  Company,  to 
whom  it  was  addressed,  and  that  these  admis- 
sions In  the  letter  and  in  the  interviews  were 
made  in  good  faith  by  the  McCully  Construc- 
tion Company's  oflBcers  during  the  negotia- 
tions that  grew  out  of  the  contractual  rela- 
tions and  during  the  continuance  of  the  joint 
liability  of  the  principal  and  surety.  That 
Is  a  finding  of  fact,  supported  by  substantial 
evidence,  which  we  cannot  disturb. 

[7]  Strenuous  objections  were  made  to  the 
admission  of  what  is  charged  to  be  "opinion" 
evidence,  two  or  more  witnesses  being  permit- 
ted to  testify  that  they  were  familiar  with 
the  contract,  plans  and  specifications,  had  ex- 
amined the  work  during  Its  progress,  were  by 
experience  and  occupation  well  versed  in 
matters  connected  with  building,  and  that 
from  their  personal  observation  they  could 
say  that  the  work  called  for  in  the  contract 
between  the  dty  and  the  McCully  Construc- 
tion Company,  and  by  the  Gllsonlte  Con- 
struction Company,  had  been  done  in  accord- 
ance with  the  plans  and  specifications  of  the 
contract.  One  of  these  witnesses,  the  ex- 
pert Inspector  employed  on  this  particular 
piece  of  work  by  the  dty,  testified  that  upon 
the  completion  of  the  work,  whldi  he  had 
examined  through  the  whole  of  its  progress, 
he  had  marked  it  as  100  per  cent  completed, 
and  that  this  was  true  as  a  fact  He  pro- 
duced before  the  referee  hla  notes  and  reports 
on  the  progress  of  the  work^  oomprising  « 


mass  of  manuscript  memoranda,  made  by  the 
witness  himself  from  time  to  time  as  the 
work  progressed  and  as  he  inspected  it.  In 
the  course  of  the  examination  of  these  wit- 
nesses, and  when  objection  was  made  to  their 
stating  their  conclusions  about  the  comple- 
tion of  the  work,  the  court  very  properly, 
after  allowing  them  to  answer,  said  that  if 
counsel  for  defendants  questioned  the  accu- 
racy or  correctness  of  their  statements,  the 
witnesses  were  there  for  croas-examination. 

As  to  aU  this  evidence,  the  referee  finds 
that  it  was  not  "merely  opinion  or  expert  tes- 
timony, but  statements  of  fact  within  the 
knowledge  of  the  witnesses."  It  is  the  kind 
of  testimony  that  is  sometimes  referred  to  aa 
"shorthand  testimony,"  and  present  day  au- 
thority recognize  it"  as  competent  See  Ma- 
sonic Mut.  Ben.  Soc.  v.  Lackland,  &7  Mo.  137, 
10  S.  W.  895,  10  Am.  St  Rep.  2»8,  as  also 
•SUte  V.  Findley,  101  Mo.  217,  14  S.  W.  185,  a 
criminal  case  in  which  it  was  held  that  a 
witness  wbo  has  examined  books  and  papers 
too  voluminous  to  be  conveniently  examined 
in  court,  can  testify  as  to  the  result  of  his 
Investigation.  To  have  required  each  one  of 
these  reports  to  have  been  read  into  the  rec- 
ord, or  to  the  referee,  and  then  sifted  out  by 
the  referee,  would  have  been  a  very  useless, 
time-consuming  operation. 

In  Kreuzberger  v.  Wingfleld,  96  Cat.  251, 
256,  31  Pac.  109,  110,  the  plaintlflT  being  on 
the  stand  as  a  witness  and  testifying  that 
he  knew  the  terms  of  the  contract,  was  ask- 
ed this: 

"And  your  work  is  in  every  way  according  to 
the  contract  that  you  agreed  to  do  with  Von 
Herlich?  What  is  the  character  of  the  work  on 
the  Eighth  Street  side  as  regards  the  contract? 
Is  it  in  accordance  with  the  contract?" 

Defendant  objected  to  these  questions  on 
the  ground  that  they  were  irrelevant  and  in- 
competent and  called  for  the  conclusion  of 
the  witness,  the  same  objection  that  was 
made  here.  The  trial  court  overruled  the  ob- 
jection. In  this  the  Supreme  Court  said  that 
it  did  not  err.    Said  the  court: 

"The  questions  did  not  call  for  the  opinion 
of  the  witness,  within  the  meaning  of  the  law 
which  excludes  the  opinions  of  the  witnewes, 
but  for  facts  within  his  knowledge." 

So  the  Supreme  Court  of  Michigan  held 
in  Bellows  v.  Crane  Lumber  Co.,  119  Mich. 
425,  78  N.  W.  536,  as  also  did  the  Court  of 
Appeals  of  New  Tork  in  Brink  v.  Hanover 
Fire  Ins.  Co.,  80  N.  Y.  108,  loa  cit  116.  Prof. 
Wlgmore,  in  his  work  on  Evidence  (see  1 
Wlgmore  on  Evidence  (Ed.  1904],  {{  659,  675- 
678,  induslve)  holds  to  practically  the  same 
view.    In  the  latter  section  he  says: 

"On  the  other  hand,  no  harm  is  done  if  the 
skilled  witness  has  had  personal  observation. 
His  testimony  may  be  based  upon  both  forms 
of  data.  It  will  not  always  happen  that  personi 
having  special  skill  will  be  totally  devoid  of  ac- 
tual observation  of  the  matter  in  hand;  they 
may  have  partially  observed  it,  and  their  opinion 
may  be  desired  upon  premises  partly  furnished 
by  personal  observation,  partly  remaining  to  be 
supplied   by   hypothetical   presentatipii.:    That 
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this  ii  pennisBible  follows  from  the  preceding 
principles." 

In  the  case  at  bar  one  of  the  witnesses,  the 
.city  Inspector,  testified  both  from  observation 
and  on  his  opinion,  experience  and  knowl* 
edge,  his  testimony  given  weight  by  the  fact 
ttrnt  he  was  a  man  who  had  engaged  in  su- 
.pervislng  work  in  the  city  of  St  Louis  for 
over  40  years. 

Learned  counsel  for  appellants  place  great 
reliance  on  the  decision  of  our  court  in  Zim- 
merman T.  Conrad,  the  case  never  officially 
reported  but  to  be  found  in  74  S.  W.  139. 
In  that  case,  however,  the  question  put  to  the 
witness,  and  which  was  criticized  by  our 
court,  was  as  to  whether  the  structure  erect- 
ed was  in  "substantial  compliance  by  plain- 
tiff with  the  terms  of  the  contract"  We 
have  no  such  case  here.'  The  testimony  was 
not  that  there  was  "substantial"  compliance 
but  full  and  complete  compliance  with  the 
terms  of  the  contract  plans  and  spe<dflca- 
.tions.  Tliat  case  is  not  authority  on  the 
facts  here  present 

As  covering  the  right  of  action  on  bonds  of 
the  character  of  tltat  liere  in  suit  our  court 
has  lately  tteen  over  the  question  in  City  of 
St  Louis  to  the  use  of  Contracting  &  Supply 
Ca  V.  HlU-O'Meara  Construction  Co.,  175  Mo. 
App.  555,  158  S.  W.  96.  We  refer  to  what  is 
tliere  set  out  for  a  statement  of  the  ordl- 
■  nances  and  law  applicable  to  cases  of  this 
character. 

Oar  conclusion  upon  the  whole  case  is 
that  tbere  la  no  error  to  the  prejudice  of  aiH 
peUant& 

The  judgment  of  the  drcuit  court  is  aif- 
firmed. 

NORTONI  and  AISLES,  33.,  concor. 


SMITH  V.  BECKER  et  al.    (No.  U868.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 

March  6,  1916.     Rehearing  Denied 

April  3,  1916.) 

1.  Saijbs  «=s>454— Conditionai.  SalkB— Cbab- 
ACTEB  or  Transaction — Pu:oqe. 

Where  a  doubt  exists  as  to  whether  a 
transaction  is  a  conditional  sale  or  a  pledge,  it 
is  to  be  deemed  a  pledge. 

[Ed.  Note. — For  other  cases,  see  Sides,  Cent 
I){|.  U  1324,  1325.  1333,  1334;   Dec  Dig.  «=:» 

2.  CoKPOKATioNS  $=>  123(2)  —  Stock.— PuEDOB 
— Cbaracteb  of  Transaction. 

Where  plaintiff's  assignor  applied  to  de- 
fendant through  a  banker  for  a  loan  of  $100, 
which  defendant  agreed  to  make  on  the  secunty 
of  certain  shares  of  mining  stock,  and  thereafter 
more  stock  than  was  agreed  to  be  given  was 
sent  by  the  banker  to  defendant,  with  a  letter 
stating  that  lie  made  the  assignor  put  it  all 
up  to  secure  the  loan  of  $100,  and  "if  he  does 
not  pay  the  same,  plus  $10  interest  on  or  before 
15  days  from  date,  he  agrees  to  forfeit  all  his 
right,  title,  and  interest  to  the  same,"  to  which 
-<ras  added  assignor's  statement  that  he  accepted 
the  above  contract  for  the  loan,  the  contract 
was  a  pledge  of  the  stock  as  security,  not  a 


conditional  sale  with  option  to  repurchase  at  an 
increased  price. 

■   [EJd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «=.123(2) :  Pledges,  Cent  Kg.  {  9.J 

3.  Salxs  «=9454r-CoNi)moNAi.  Sauss— Chab- 

ACTEB   Olf  TKANSACTION— PEEDOE. 

The  intention  of  the  parties  at  the  incep- 
tion of  the  contract  determines  whether  it  is  a 
pledge  or  conditional  sale,  and  its  character  is 
not  changed  by  lapse  of  time. 

[Ed.  Note.— For  other  cues,  see  Sales,  Cent 
Dig.  §i  1324,  1326,  1333,  1334 ;   Dec.  D^.  «=> 

4.  CoBPOBATiONS  «=»  123(2)  —  Stook—Pledoe 
— Ohakacteb  of  Tkansaction. 

The  fact  that  a  contract  transferring  cor- 
porate stock  to  secure  a  loan  contained  no  ex- 
press promise  for  the  repayment  does  not  pre- 
vent it  from  being  a  pledge,  since  the  law  im- 
posed on  the  borrower  the  obUgation  to- repay. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  .*=»123(2).] 

5.  CoRPOBATioNS  ^=>  123(2)  —  Stock— Pledge 
— Chabacteb  or  Tbansaction. 

Where  the  testimony  of  the  transferee  of 
corporate  stock  shows  that  the  title  was  not  to 
pass  to  him  until  the  expiration  of  the  time  for 
the  repayment  of  the  money  loaned,  the  contract 
is  a  pledge  and  not  a  conditional  sale,  since  an 
important  distinction  between  a  pledge  and 
conditional  sale  is  that  in  the  former  no  title 
passes,  while  in  the  latter  title  passes  with  a 
right  to  repurchase. 

[Ei.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  <S=5>123(2) ;  Pledges,  Cent  Dig.  §  9.] 

6.  Fledges  e=»21— Fobeclosube— Neoessitt. 

The  title  to  pledged  property  does  not  pass 
from  the  pledgor  until  there  has  been  a  sale  or 
foreclosure. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  §45;   DecDig.  «i=>21.] 

7.  CoBFOBATioNS  <8=»123(2) — Stock— Pledge— 
Chabacteb  oe  TbanSaction. 

In  a  contract  transferring  corporate  stock 
to  secure  a  loan,  a  provision  that  if  the  loan  was 
not  repaid  when  due,  all  right,  title,  and  inter- 
est in  the  property  should  pass  to  the  lender 
does  not  mtike  the  transaction  a  sale  instead  of 
a  pledge. 

[Ed.  Note.— For  other  cases,  see  Comoratioas, 
Dec.  Dig.  <8=»123(2);   Pledges,  Cent  Dig.  g  8.] 

8.  Pledges  €=»50— Redemption— Release  of 
Right. 

The  parties  to  a  pledge  cannot  therein  make 
a  valid  agreement  that  there  shall  l>e  no  re- 
demption after  default,  though  by  a  subsequent 
agreement  for  valuable  consideration  the  right  of 
redemption  may  be  released. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  iS  118-121 ;   Dec  Dig.  «=350.] 

9.  UsuBT  $s>95  —  Remedies  of  Pabties'  — 
E<irrrABLE  Relies^— Tendeb. 

Under  Rev.  St.  1909,  §  7184,  providing  that 
in  actions  to  secure  possession  of  property  pledg- 
ed to  secure  indebtedness,  proof  that  tho  party 
claiming  the  lien  has  received  or  exacted  usuri- 
ous interest  for  such  indebtedness  shall  render 
the  pledge  invalid  and  illegal;  one  who  pledged 
corporate  stock  to  secure  a  usurious  loan  need 
not  offer  to  redeem  or  tender  the  amount  due  in 
a  petition  in  equity  to  have  himself  declared  the 
owner  of  the  stock,  since  the  pledgee  had  no 
lien  thereon. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  fS  198-202;  Dec.  Dig.  «=>95.] 
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10.  Ububt  «=»129— Right  to  Raisb  Qincs- 

TION— AeSIQNE*  or  PUIDGKD  PBOPERTT. 

The  assigtiee  of  property  pledged  to  secnre 
a  loan  can  raise  the  question  of  usary. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  H  384,  386;   Dec.- Dig.  <S=»129.] 

11.  Election  or  Rkuediss  «s»l5— Equita- 
BLB  Surr. 

Where  plaintifE  had  brought  two  actions  for 
the  conversion  of  corporate  stock  pledged  to  de- 
fendant to  secure  a  usurious  loan,  based  on  de- 
fendant's misrepresentation  that  he  had  sold 
the  stock,  but,  on  learning  from  defendant's 
deposition  that  the  latter  had  transferred  the 
stock  to  his  own  name  and  still  held  it,  dis- 
missed those  actions  without  prejudice  and  sued 
in  equity  to  have  himself  declared  the  owner  of 
the  stock,  the  filing  of  the  actions  did  not  con- 
stitute a  binding  election  to  treat  the  stock  as 
converted. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  |  17;  Dec.  Dig.  €=>15.] 

12.  CoBPOBATiONS      «=9l23(23)   —   Stock   — 
Pledge— Redemption — Laciies. 

A  pledgee  who  neglected  to  foreclose  the 
pledge  of  corporate  stock,  but  without  sale  had 
It  transferred  to  his  own  name  on  the  books  of 
the  corporation,  cannot  urge  laches  as  a  defense 
to  the  pledgor's  right  to  redeem,  since  it  was  in 
his  own  power  to  foreclose  at  any  time,  and  thp 
actions  of  the  pledgor  could  not  hare  misled  him 
to  fail  to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Cdrporations, 
Dec.  Dig.  «=»128(23);    Pledges,  Cent  Dig.  i 

13.  COBPOBATIONB        «=»]  23(16)     —    STOCK    — 

Pledoe — Adeqitatb  Rejmedt  at  Law. 

Where  a  pledgee  of  corporate  stock  with- 
out a  foreclosure  sale  had  the  stock  transferred 
to  his  own  name  on  the  books  of  the  corporation, 
the  pledgor  has  no  adequate  remedy  at  law,  as 
he  would  have  if  the  certificates  were  still  in  the 
pledgee's  possession,  and  he  can  sue  in  equity  to 
nave  himself  declared  the  owner  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,, 
Dec.  Dig.  <S=»123(la);  Pledges,  Cent.  Dig.  8 
89.] 

14.  AssionireNTB  <&=>138  —  Evidence— Sditz- 

OIENCT. 

Where  plaintiff,  suing  as  assignor,  proved 
a  written  assignment  in  regular  form,  and  there 
was  no  evidence  to  show  title  in  any. one  else, 
a  demurrer  to  the  evidence  could  not  have  been 
sustained  on  the  ground  that  plaintiff  was  not 
the  real  party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  H  235-238 ;  Dec.  Dig.  <e=>138.] 

Appeal  from  Circuit  Court,  Jackson  Cotm- 
ty;   B.  B.  Porterfleld,  Judge. 

"To  be  oflaclally  published." 

Suit  by  WlUlam  F.  Smith  against  Louis  H. 
Becker  and  another  to  have  plaintitt  declar- 
ed to  be  the  owner  of  certain  corporate  stock. 
Decree  for  plaintiff,  and  defendants  apiieaL 
Affirmed. 

Martin  J.  Ostergard,  Henry  C.  Smith,  and 
Frans  B.  Lindqulst,  all  of  Kansas  City,  for 
appellants.  Cha&  M.  Bush  and  R.  W.  Crimm, 
both  of  Kansas  City,  for  respondent 

TRIMBLE;  J.  Plaintiff,  as  the  assignee 
of  one  Dana  B.  Cox,  brought  this  suit  In 
equity  to  have  plaintiff  declared  to  be  the 
owner  of  20,000  shares  of  stock  in  the 
Brandt  Independent  Mining  Company,  which 
stock  plaintiff  alleges  Cox  pledged  to  de- 


fendant Becker  to  secure  a  loan  of  flOO,  and 
which  he  (Becker)  caused  to  be  transferred 
upon  the  books  of  the  company  to  himself 
without  having  any  sale'  thereof  made  nnder 
said  alleged  pledge  and  without  having  taken 
any  legal  steps  for  the  forecloenre  of  the 
same.  The  petition  farther  prayed  that  de- 
fendant Becker  be  declared  the  tmstee  for 
the  benefit  of  plaintiff,  and  that  title  to  said 
stock  be  divested  out  of  defendant  and  be 
vested  in  plaintiff,  and  that  the  defendant 
Brandt  Independent  Mining  Company  be  di- 
rected to  issue  a  certificate  to  plaintiff  for 
said  stock  and  place  said  stock  in  plaintiff's 
name  upon  its  books.  Ancillary  to  the  main 
object  sought  by  the  suit,  the  petition  also 
prayed  and  obtained  a  temporary  injunction 
restraining  Becker  from  selling,  mortgaging, 
or  disposing  of  said  stock  In  any  manner. 

The  petition  also  pleaded  that  the  pledge 
of  said  stock  was  void  for  the  reason  that 
said  loan  from  Becker  to  Cox  was  nsnrious 
In  that  an  unlawful  rate  of  Interest  was  re- 
quired and  exacted. 

The  defendant  Becker's  answer  admitted 
the  existence  of  the  defendant  corporation 
the  Brandt  Independent  Mining  Company, 
nnder  the  laws  of  Arizona,  with  a  capital 
stock  of  $5,000,000,  divided  Into  6,000.000 
shares,  of  the  par  value  of  $1  each.  Said 
answer  further  admitted  that  said  Cox  was 
the  owner  of  20,000  shares  of  said  stock,  and 
set  up  that  on  or  about  the  3d  day  of  Sep- 
tember, 1906,  said  Oox  made  a  conditional 
sale  of  said  stock  to  Becker  for  (100,  with 
the  option  of  buying  said  stock  bndi  on  or 
before  IS  days  thereafter  for  $110,  and  if 
said  Cox  did  not  exercise  that  option  within 
IS  days  after  September  8,  1909,  he  agreed 
to  forfeit  all  right,  title,  and  Interest  to  said 
stock,  all  of  which,  it  was  alleged,  was  shown 
by  a  written  memorandum  of  agreement  of 
said  date  between  Cox  and  Becker,  attached 
as  Exhibit  A  to  said  answer.  (This  mem- 
orandum of  agreement  is  the  same  as  the 
one  relied  upon  by  plaintiff  to  show  a  pledge 
of  said  stock  for  the  loan  of  $100 ;  so  there 
is  no  dispute  over  the  terms  of  this  agree- 
ment) 

The  answer  further  admits  that  defendant, 
after  having  waited  a  reasonable  length  of 
time  after  the  expiration  of  said  15  days,  to 
wit,  until  December  9.  1909,  had  said  stock 
transferred  to  himself. 

The  answer  of  the  defendant  the  Brandt 
Independent  Mining  Company,  after  admit- 
ting Its  Incorporation  and  capitalization  as 
hereinabove  stated,  alleged  that  on  or  about 
the  3d  day  of  September,  1909,  Cox  was  the 
apparent  owner  of  20,000  shares  of  the  cap- 
ital stock  of  said  defendant,  and  that  on  the 
0th  day  of  December,  1909,  the  certificates 
therefor  were  surrendered,  duly  Indorsed, 
and  canceled,  and  new  certlflcates  were  Is- 
sued to  defendant  Becker.  The  answer  far- 
ther alleged  that  said  defendant  corporation 
knew  nothing  further  of  the  controversy  be- 
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tween  tbe  plaintiff  and  Becker,  bad  no  In- 
terest therein,  and  asked  that  strict  proof  be 
required  of  plaintiff.  The  reply  denied  that 
the  stock  was  sold  to  Becker  with  an  option 
of  bnying  the  same  back  at  an  Increased 
price.  The  findings  and  decree  of  the  chan- 
cellor were  for  plaintiff.  Defendants  have 
appealed. 

The  original  ownership  of  the  20,000  shares 
of  stock  by  Ck>x  is  conceded  by  the  plead- 
ings. Becker's  answer  also  concedes,  in 
effect,  that  after  waiting  a  reasonable  time 
fbr  Cox  to  take  np  the  stock,  he  (Becker) 
had  the  stock  transferred  on  the  books  of  the 
corporation  to  his  own  name,  and  that  no 
sale  of  the  stock  or  foreclosure  of  Cox's 
rights  therein  was  had.  Whether  the  answer 
does  this  or  not,  Becker's  evidence  clearly 
shows  that  he  made  no  sale  of  the  stock, 
but  simply  had  it  transferred  on  the  books 
of  the  company  to  his  own  name  and  now 
has  possession  of  the  stock  and  claims  it  as 
his  own. 

It  will  be  seen  at  once  that  the  controlling 
question  in  the  case  is  whether  the  agree- 
ment under  which  defendant  Becker  came 
into  possession  of  said  stock  was  a  pledge  as 
contended  for  by  plaintiff,  or  was  a  condi- 
tional sale,  as  claimed  by  defendant. 

Cox,  offered  as  a  witness  in  plaintiff's  be- 
half, testified  that  shortly  before  September 
4,  1009,  he  applied  to  one  Joseph  F.  Gaume, 
then  secretary  and  treasurer  of  the  Missouri 
Savings  Bank,  for  a  loan  of  1100;  that 
Gaume  did  not  lend  him  the  money  himself, 
but  got  defendant  Becker  to  agree  to  make 
the  loan  on  15,000  shares  of  said  stock;  that 
when  he  (Cox)  went  to  Gaume  with  the 
stock  to  get  the  money,  he  had  20,000  shares 
with  him,  and  that  he  put  up  the  whole 
20,000  Instead  of  the  16,000  Becker  had 
agreed  to  accept  Gaume  took  the  stock,  and 
inclosed  it  in  an  enrelc^e  with  a  letter  to 
Becker,  and  sent  the  office  boy  to  the  latter 
for  the  $100.  The  boy  delivered  the  stock 
and  the  letter  to  Becker,  who  gave  the  boy 
the  $100,  and  he  retnmed  to  Gaume,  and  the 
money  was  turned  over  to  Cox. 

The  letter  accompanying  the  stock  contain- 
ing the  terms  of  the  transaction,  together 
with  Cox's  acceptanQe  of  said  terms,  Is  as 
follows: 

"Kansas  City,  Mo.,  September  4,  1909. 

"Friend  Louis:  You  will  find  inclosed  20,000 
■bares  of  Brandt  Independent  stock  in  the  place 
of  l5,000  shares.  I  made  Cox  put  it  all  up  to 
secure  the  loan  of  SIOO.CX),  and  if  he  does  not 

Eay  the  same,  plus  $1U.00  interest,  on  or  before 
fteen  days  from  date,  he  agrees  to  forfeit  all 
his  right,  title,  and  interest  to  the  same. 
"Please  give  the  boy  the  check  and  oblige. 
"Jos.  F.  Gaume. 
"I  accept  the  above  contract  for  the  loan  of 
♦100.00.  Dana  B.  Cox." 

As  hereinbefore  stated,  the  parties  concede 
that  the  foregoing  is  the  memorandum  of 
agreement  nnder  which  the  stock  was  trans- 
ferred from  the  possession  of  Cox  to  that  of 
defendant  Becker. 

We  are  of  the  opinion  that  tlie  transaction 
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between  the  two,  evidenced  by  the  foregoing 
contract,  was  a  pledge,  and  not  a  condi- 
tional sale.  Certainly  this  is  true  when  the 
contract  is  considered  along  with  the  testi- 
mony of  Cox  and  Becker  concerning  the  dr- 
cnmstances  surrounding  the  transaction  and 
out  of  which  it  grew. 

[1]  In  the  first  place,  if  doubt  exists 
whether  a  transaction  Is  a  conditional  sale 
or  a  pledge,  the  doubt  Is  resolved  in  favor 
of  its  being  deemed  a  pledge.  Book  v.  Beas- 
ly,  138  Mo.  455,  loc.  Olt.  463,  40  S.  W.  101 ; 
PhUllps  V.  Jackson,  240  Mo.  310,  144  S.  W. 
112:  Bender  v.  Markle,  87  Mo.  App.  234; 
Turner  v.  Brown,  82  Mo.  App.  30. 

[2]  In  the  next  place,  the  language  of  the 
contract  shows  it  was  a  loan  and  not  a  sale, 
and  accords  with  Cox's  testimony  that  the 
original  agreement  was  for  16,000  shares,  in- 
stead of  20,000.  The  letter  to  Becker  from 
Gaume  says  he  will  find  20,000  shares  "in 
the  place  of  16,000  shares.  I  made  Cox  put 
U  all  up  to  tecure  tKe  loan  of  |100."  There 
is  nothing  said  about  any  present  transfer 
of  the  title  nor  indeed  of  any  transfer.  It  is 
spoken  of  as  being  put  up  to  secure  a  loan  of 
$100  for  15  days,  at  which  time  it,  together 
with  $10  M  interett,  would  be  due.  And 
Cox's  acceptance  reads,  "I  accept  the  above 
contract  for  the  loan  of  $100." 

[3]  Furthermore,  the  evidence  shows  that 
such  was  the  Intention  of  the  parties.  Not 
only  does  the  contract  show  the  transaction 
to  be  a  loan  with  the  stock  pledged  as  se- 
curity, but  the  evidence  shows  that  it  was  a 
loan  and  not  a  sale  Cox  was  seeking.  Aa 
said  by  Ellison,  J.,  in  Bender  v.  Markle,  37 
Ma  App.  loc.  clt.  246: 

"The  character  of  such  transaction  is  ascer- 
tained by  learning  the  intention  of  the  parties, 
and  is  fixed  at  its  inception  and  is  not  changed 
by  lapse  of  time." 

[4]  Defendant  seems  to  think  that  because 
there  is  no  express  promise  in  the  contract 
on  Cox's  part  to  repay  the  $1(X),  this  pre- 
vents, or  aids  in  preventing,  it  from  being  a 
pledge.  But  the  law  imposes  the  duty  upon 
Cox  to  repay,  and  hence  there  does  not  have 
to  be  an  express  promise  on  his  part  to  that 
effect  in  order  to  create  the  relation  of 
debtor  and  creditor  between  them  the  mo- 
ment the  contract  went  into  effect  and  the 
money  was  paid  over  to  Cox.  It  Is  not  nec- 
essary that  the  duty  to  repay  should  be  evi- 
denced by  a  bond,  covenant  note,  or  other  se- 
cnrity.  Brant  v.  Robertson,  16  Mo.  129,  loc. 
clt  143.  This  case  also  holds  that  in  order 
to  determine  whether  -a  transaction  was  a 
conditional  sale  or  a  mortgage,  the  courta 
will  not  only  look  to  the  writings,  but  to  all 
the  circumstances  of  the  contract 

In  Bobb  V.  Wolff,  148  Mo.  335,  loc.  dt  844, 
49  S.  W.  998,  the  Supreme  Court  lays  down 
one  prime  test  and  several  subordinate  tests 
by  which  it  may  be  determined  whether  a 
transaction  is  an  absolute  conveyance  or  a 
mortgage.  The  prime  test  Is  the  "continued 
existence  of  a  debt."    The  subordinate  tests 
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are:  (1)  The  collateral  agreemoit  to  pay 
money,  which  we  aay  in  this  cage  the  law  Im- 
plies from  the  fact  that  Cox  obtained  the 
money  as  a  loan,  (2)  Grantor's  liability  to 
pay  interest  (8)  An  application  for  a  loan 
pending  the  transactioa  (4)  Was  the  con- 
veyance, when  executed,  intended  as  a  se- 
cnrity  for  a  debt?  And  as  to  the  existence 
of  the  debt,  it  does  not  have  to  exist  prior 
to  the  transaction:  but  if  it  arises  from  a 
loan  made  at  the  time  of  the  conveyance  evi- 
denced by  an  agreentent  not  discharged  or 
settled  by  the  conveyance,  the  transaction  Is 
a  mortgage.  Book  v.  Beasly,  138  Mo.  455, 
loa  cit  461,  40  S.  W.  101.  The  opinion  in 
Sheppard  v.  Wagner,  240  Mo.  409,  loc.  cit. 
433,  144  S.  W.  394,  145  S.  W.  420,  quotes  the 
Bobb  Case  with  approval,  with  the  addition 
that  the  debt  may  be  one  to  be  created  or 
arise  in  the  future. 

In  Cobb  V.  Day,  106  Mo.  278,  loc.  cit  295, 
17  S.  W.  323,  it  Is  said  that  where  the  par- 
ties originally  meet  upon  the  footing  of  bor- 
rower and  lender,  the  transaction  will  be 
considered  a  mortgage  and  will  continue  to 
be  such,  unless  the  evidence  shows  the  par- 
ties afterwards  contracted  tor  an  absolute 
sale  of  the  property  without  reference  to  the 
loan. 

[$]  We  are  of  the  opinion  that  not  only  the 
contract  itself,  but  also  the  transaction  be- 
tween the  parties,  show  that  it  was  a  pledge 
of  stock  and  bring  it  within  the  tests  above 
laid  down.  Hie  testimony  of  both  Cox  and 
Becker  shows  that  the  transaction  had  its  in- 
ception in  a  loan.  Becker  testified  that  the 
amount  of  the  loan  was  $100;  that  it  was 
to  be  due  in  15  days  after  the  money  was 
lent;  that  it  "did  not  constitute  a  loan  di- 
rectly to  Dana  B.  Cox,  but  to  Mr.  Cox 
through  a  man  named  Gaume";  and  that  he 
received  as  security  for  this  loan  the  20,000 
shares  to  secure  the  payment  of  the  |100. 
In  his  pleaded  answer,  he  says  he  "was  com- 
pelled to  and  did  look  only  to  said  stock  for 
the  security  of  his  money."  The  testimony 
of  both  Cox  and  Becker  also  shows  that  no 
legal  title  passed  to  Becker  at  the  time  of 
the  execution  of  the  contract  Becker  says 
himself  that  the  sale  of  the  stock  to  him  did 
not  arise  tmtll  after  the  expiration  of  the  15 
days,  and  then  only  tn  case  Cox  failed  to 
pay  the  $110.  An  important  distinction  be- 
tween a  pledge  and  a  conditional  sale  is 
that  in  the  former  the  legal  title  remains  in 
the  pledgor,  while  in  the  latter,  such  title 
passes  to  the  vendee  with  a  right  reserved 
in  the  vendor  to  repurchase  at  a  fixed  price 
and  at  a  specified  time.  31  Cy&  789 ;  Luck- 
ett  v.  Townsend,  3  lex,  119,  49  Am.  Dec.  723. 
There  were  no  words  in  the  contract  between 
the  parties  granting  or  passing  title;  and 
5,000  shares  more  than  the  number  original- 
ly agreed  upon  were  "put  up"  with  Becker. 
It  would  seem  that  any  idea  of  a  sale  is 
overcome  by  all  these  facts  and  circum- 
stances. 


[I]  The  transaction  being  a  t^edge.  Cox's 
right  to  the  stock  remains  until  there  has 
been  a  sale  or  foreclosure  of  tlie  stock.  But 
this,  it  ia  conceded,  was  never  done. 

[7,  •]  The  defendant's  daim  of  conditional 
sale  is  based  solely  upon  the  clause  in  the 
contract  which  provided  that  if  Oox  did  not 
repay  the  $100,  plus  $10  interest,  on  or  be- 
fore 16  days  from  date,  "he  agrees  to  forfeit 
all  his  right,  title,  and  Interest  to  the  same:" 
But  such  a  clause  does  not  constitute  a  sale. 
And  a  contract  which  is  a  pledge  in  the  be- 
ginning continues  a  pledge  until  the  debt  Is 
paid,  or  the  right  of  redemption  is  fore- 
closed. The  right  of  redemption  is  a  part  of 
the  contract  of  pledge,  and  the  parties  can- 
not therein  make  any  valid  agreemmt  that 
there  shall  be  no  redemption  after  default 
For  a  valuable  consideration  and  by  a  subse- 
quent agreement,  the  right  of  redemption 
may  be  released.  But  such  cannot  be  made 
a  part  Of  the  original  agreement.  Jones  on 
Pledges  and  Coll.  Securities  (2d  Ed.)  |  553. 
And  the  agreement  in  the  original  contract 
of  pledge  that  the  pledgor  shall  forfeit  the 
property  pledged  upon  failure  to  pay  the 
debt  at  the  time  specified  will  not  be  en- 
forced. Jones  on  Pledges  and  Coll.  Securi- 
Ues  (2d  Ed.)  |  654.  See,  also,  Lncketts  v. 
Townsend,  snpra;  Smith  v.  49  &  56  Qnartz 
Mining  Co.,  14  Cal.  242;  Wllsori  v.  Drum- 
rite,  21  Mo.  825;  Rellly  v.  CTillen,  159  Mo. 
322,  loc.  cit  331,  60  S.  W.  128;  Sheppard  T. 
Wagner,  240  Mo.  409,  loc.  cit  440,  441,  144 
8.  W.  394,  145  S.  W.  420. 

[I]  It  is  urged  that  plalntifTs  case  Is  fatal- 
ly defective  because  the  petition  contains  no 
ofTer  to  redeem  or  tender  of  the  debt  due. 
(It  may  be  observed  here  that  Cox  testified 
that  at  the  end  of  the  16  days  he  got  a 
short  extension  of  time  by  the  payment  ot 
$5,  and  at  the  end  of  the  extension  he  oftered 
Becker  the  amount  due  him,  but  that  Becker 
refused  to  accept  it  It  is  also  in  evidence 
that  the  plaintiff,  through  his  attorney,  ten- 
dered Becker  the  amount  due  before  this  suit 
was  brought,  but  this  was  also  refused.)  The 
contract  shows  on  its  face  that  $10  interest 
was  contracted  for  and  exacted  for  the  loan 
of  $100  for  15  days.  This  is  concededly 
usurious  if  the  transaction  was  a  loan.  The 
transaction  being,  as  we  have  seen,  a  pledge 
for  a  loan,  what  is  the  effect  of  such  usu- 
rious exaction}  Section  7184,  R.  S.  Mo.  1900, 
provides  that: 

In  actions  to  secare  possession  of  property 
pledged  to  secure  indebtedness  "or  in  any  other 
case  when  the  validity  of  such  lien  is  drawn  in 
question,  proof  upon  the  trial  that  the  party 
holding  or  claiming  to  hold  any  such  lien  has 
received  or  exacted  usurious  interest  Jot  such 
indebtedness  shall  render  any  mortgage  or  pledge 
of  personal  property,  or  any  lien  whatsoever 
thereon  given  to  secure  such  indebtedness,  ia- 
yalid  and  illcgaL" 

By  force  of  this  statute,  the  pledge  of  tiift 

stock  is  void.  The  pledgee  has  no  lien  upon 
the  property  covered  by  the  void  pledge,  and 
is  not  entitled  to  the  possession  of  the  stodc 
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The  rlgbt  of  possession  Is  In  the  owner  with- 
out the  condlticm  of  paying  the  amount  bor- 
rowed. Hllgert  V.  liCvin,  72  Mo.  App.  48; 
Holmes  r.  Schmeltz,  163.  Mo.  App.  470, 143  S. 
W.  539 ;  Henderson  T.  Tinman,  130  Mo.  App. 
498,  109  S.  W.  76. 

[II]  This  question  of  usury  can  be  raised 
by  the  plaintiff,  assignee  of  Cox,  the  same  as 
Cox  could  raise  it.  Keim  r.  Vette,  167  Mo. 
389,  67  S.  W.  223 ;  Osbom  v.  Payne,  111  Mo. 
App.  29,  85  S.  W.  667.  The  same  reasoning 
applies  with  equal  force  to  the  point  that 
plaintiff  must  do  or  offer  to  do  equity  before 
he  is  entitled  to  any  relief  In  this  case,  and 
that  as  plaintiff  has  not  offered  to  do  this  in 
bis  petition  his  action  must  fall.  But  to  re- 
quire this  of  plaintiff  is,  In  effect,  to  ignore 
and  override  section  7184.  Lyons  y.  Smith, 
111  Mo.  App.  272,  86  S.  W.  918 :  Henderson 
V.  Tolman,  supra;  Holmes  y.  Schmeltz,  su- 
pra; Hllgert  T.  Levin,  72  Mo.  App.  48,  loc 
dt  61. 

[11]  It  Is  next  urged  that  plaintiff,  having 
filed  two  actions  against  defendant  for  con- 
version of  the  stock  before  bringing  this  suit, 
elected  to  consider  the  stock  converted  by 
Becker,  and  is  now  bound  by  such  election 
and  cannot  sue  for  the  stock  itself.  These 
suits  were  filed,  but  were  dismissed  without 
prejudice  before  any  final  action  therein  was 
reached  and  before  trial  thereof.  The  evi- 
dence is  that  up  to  the  time  of  the  bringing 
of  these  two  suits,  the  defoidant  Becker 
claimed  the  stock  was  not  In  his  possession, 
he  saying  he  had  sold  the  same.  Shortly  be- 
fore the  bringing  of  the  equity  suit  now  be- 
fore us,  the  plaintiff  learned,  through  the 
taking  of  defendant  Becker's  deposition,  that 
he  had  not  sold  the  stock,  but  was  still  the 
owner  thereof,  bnt  had  caused  it  to  be  trans- 
ferred upon  the  books  to  hla  own  name. 
Thereupon  the  suits  in  conversion  were  dis- 
missed, and  this  suit  in  equity  brought.  The 
bringing  of  the  sulta  which  were  dlamlssed 
before  trial  is  not  such  an  electiiHi  as  will 
prevent  the  plaintiff  from  bringing  the  pres- 
ent suit  to  recover  the  stock  itself.  Stein- 
bach  V.  Murphy,  143  Mo.  App.  537. 128  S.  W. 
207 ;  Otto  V.  Young,  227  Mo.  193,  loc.  dt  219, 
127  S.  W.  9 ;  Johnson,  etc.,  Com.  Co.  v.  Mis- 
souri, eta,  B.  Co.,  126  Ma  344,  28  S.  W.  870, 
26  L.  B.  A.  840,  47  Am.  St.  Rep.  675. 

[1 2]  The  point  that  plaintiff  has  been  guilty 
of  laches  cannot  be  allowed  to  prevail.  The 
defendant  bad  it  In  his  power  at  any  time  to 
have  foreclosed  the  pledge,  but  never  did  so. 
He  is  the  one  who  failed  to  act  Tlie  trans- 
ftction  originated  as  a  pledge,  and  the  doc- 
trine of  "once  a  mortgage  always  a  mortgage" 
applies.  The  pledgee  held  the  property  sub- 
lect  to  tlie  right  of  redemption  until  this 
right  has  been  extinguished  by  a  lawful  sale 
of  the  pledged  property.  31  Cyc.  858.  The 
transaction  being-  a  pledge,  it  remained  such 
until  properly  foreclosed  or  otherwise  adjust- 
ed hy  .an  agreement  of  the  parties.    Sheppard 


V.  Wagner,  240  Ma  409,  loc.  dt  441,  144  S. 
W.  394,  145  S.  W.  420;  Turner  v.  Brown,  82 
Mo.  App.  30;  BelUy  v.  OuUen,  159  Mo.  322, 
loc.  dt  331,  60  S.  W.  126.  Cox's  attempts  to 
regain  his  property  and  Ills  position  that  he 
had  been  "skinned  out  of  it"  docs  not  show 
an  acquiescence  tn  defendant's  action,  nor  did 
Cox  lead  defendant  luto  acting  as  he  did. 

[13]  Nor  can  we  uphold  defendant's  point 
that  there  is  no  Jurisdiction  in  equity  because 
plaintiff  has  an  adequate  remedy  at  law. 
The  evidence  shows  that  defendant  Becker, 
without  any  proceeding  or  sale  to  foreclose, 
surrendered  the  certificates  of  stock  to  the 
company  and  had  new  certificates  issued  In 
his  own  name.  If  defendant  had  retained 
the  original  shares,  plaintiff  could  have  main- 
tained an  action  at  law  for  them.  3ut  since 
Becker  bad  them  transferred  to  himself,  and 
they  now  stand  in  his  name  as  owner,  equity 
alone  can  order  a  redelivery.  Bryson  v. 
Rayner,  25  Md.  424,  90  Ajn.  Dec.  69 ;  Hagan 
V.  Continental  National  Bank,  182  Mo.  319, 
loc.  dt  387,  81  S.  W.  171 ;  Jones  on  Fledges 
and  Coll.  Secnrities  (2d  Bd.)  §  558. 

[14]  Plaintiff  proved  a  written  assignment 
from  Cox  in  due  and  regular  form.  There 
was  no  evidence  to  show  title  was  In  any  oa& 
else.  A  demurrer  could  not  have  been  sus- 
tained on  the  ground  that  plaintiff  was  not 
the  real  party  In  Interest. 

Numerous  complaints  are  made  concerning 
the  refusal  of  the  chancellor  to  admit  evi- 
dence. The  evidence  offered  and  refused  is 
set  out  in  the  record.  We  have  considered  it 
and  the  many  assignments  of  error  in  regard 
thereto.  In  our  opinion  the  admission  of  the 
testimony  exduded  could  not  have  changed 
the  result  even  If  It  had  been  material  and 
admissible.  The  transaction  being  a  pledge 
and  not  a  conditional  sale,  and  the  pledge 
being  void  under  the  statute  because  of  the 
taint  of  usury,  the  defendant  cannot  with- 
hold the  stock. 

The  decree  of  the  chancellor  is  correct  and 
should  be  afilrmed.  It  is  so  ordered.  The 
other  Judges  ccmcur. 


WHITE  T.  GRACE. 


(No.  11928.) 

Missouri. 


(Kansas  City  Court  of  Appeals. 
April  3,  1916.) 

1.  JUSmCES   OF  THK  PZACE  «=>97— JSkpuetir 

—Aitidavit—Neckssitt— Statute. 

In  an  action  of  replevin  before  a  justice  of 
the  peace,  the  affidavit,  verifying  the  statpiiient, 
as  required  by  Rev.  St.  1900,  H  7759,  7760,  is 
the  basis  of  the  action,  without  which  the  jus- 
tice has  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  $  333 ;   Dec.  Dig.  «=»97.] 

2.  Replevin  «s»27— In  QtBCOix  Court— Ar- 
FiDAvrr—NECESsiTT— Statute. 

Rev.  St  1909,  i  2637,  touching  actions  in 
replevin  in  the  drcnlt  court,  authorizes  an  ac- 
tion by  merely  filing  the  petition  without  afiida- 
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Tit,  and  the  caae  may  proceed  to  Judgment  with- 
out taking  the  property. 

[Ed.   Note.— For   other   cases,    see  Replevin, 
.  Cent.  Dig.  1 128 ;  Dec.  Dig.  «=927.1 

3.  Justices  of  thb  Peace  e=>97— Aonow  bt 
Infant— ArriDAViT— Statute. 

In  replevin  before  a  justice  of  the  peace  by 
an  infant,  the  affidavit,  verifying  the  statement, 
executed  by  such  infant,  was  sufficient  to  ^ivo 
the  justice  jurisdiction  of  the  action,  in  which, 
upon  defendant's  objection  that  the  plaintiff  was 
not  of  age,  on  attorney  was  appointed  his  next 
friend  by  the  justice  at  the  trial  under  Bev.  St. 
i  7436,  providing  that  if  a  suit  is  instituted  by 
an  infant  before  a  justice  without  appointment 
of  a  next  friend,  as  required  by  section  7435,  it 
shall  not  be  dismissed,  if  any  suitable  person, 
when  the  incapacity  is  questioned,  will  consent 
in  writing  to  become  the  infant's  next  friend. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  333;  Dec.  Dig.  «=» 
»7.] 

Appeal  from  Circuit  Coart,  Worth  Coun- 
ty;  W.  O.  EUison,  Judge. 

Action  of  replevin  by  Odley  White  against 
Clark  Grace.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Da  Bois  &  Miller  and  Kelso  &  Kehso,  all  of 
Grant  C%t7,  for  appellant  J.  E.  Engle,  and 
Phil  S.  GibB(«,  both  of  Grant  City,  for  re- 
spondent 


ELLISON,  P.  J.  Plaintiff  Instituted  this 
action  of  replevin  In  a  Justice  of  the  peace 
court  On  appeal  to  the  circuit  court  he  re- 
covered Judgment 

Plaintiff  was  an  Infant  19  years  of  age 
when  be  brought  the  action  by  filing  bis  com- 
plaint verified  by  his  aflldavlt  A  next  friend 
was  not  appointed.  The  Justice  issued  a  writ 
of  replevin,  the  property  was  taken  and  on 
the  day  of  trial  defendant,  discovering  that 
plaintiff  was  an  infant  moved  to  dismiss  the 
case  on  that  ground.  Plaintiff's  attorney 
thereupon  filed  his  written  consent  to  act 
as  next  friend;  the  Justice  appointed  him, 
and  then  overruled  the  motion  to  dlsmlsa 
The  next  friend  did  not  make  aflldavlt  to  the 
complaint 

[1]  Defendant  made  claim  In  the  circuit 
court  that  the  Justice  had  no  Jurisdiction, 
nor  had  the  circuit  court  on  appeal,  for  the 
reason  that  there  was  no  affidavit  filed  at 
the  institution  of  the  suit,  as  required  by  sec- 
tions 7750,  7760,  R.  S.  1909.  His  point  of  ob- 
jection Is  that  without  an  affidavit,  the  Jus- 
tice has  no  Jurisdiction  to  Issue  process,  and 
that  an  Infant  could  not  make  the  affidavit 
That  there  must  be  an  affidavit  we  conceda 
The  affidavit  Is  the  basis  of  the  action,  with- 
out which  the  Justice  has  no  jurisdiction. 
Turner  v.  Bondalier,  31  Mo.  App.  582;  Com- 
mercial Bank  v.  Ketcham,  46  Neb.  56S,  65 
N.  W.  201;  Bailott  v.  Whltmore,  5  Mich. 
632;  Bloomlngdale  v.  Chittenden,  75  Mich. 
305,  42  N.  W.  836;    Evans  v.  Bouton,  85  IlL 


579;    Cobbey  (xi  Replevin,  fl  626-527,  529; 
Wells  on  Replevin,  f  i  650,  651. 

[2]  The  statute  (section  2637,  B.  S.  1909)  In 
reference  to  actions  In  r^levln  In  the  dr- 
cult  court,  is  wholly  unlike  the  foregoing 
statute  governing  such  actions  before  a  Jus- 
tice of  the  peace.  It  authorizes  an  action  by 
merely  filing  a  petition  without  affidavit  and 
the  case  may  proceed  to  Judgment  vrithout 
taking  the  property;  while  before  a  Justice 
of  the  i)ea,ce,  there  can  be  no  such  action  ex- 
cept upon  affidavit — in  point  of  fact  tlie  affi- 
davit stands  for  the  statement  of  the  cause  of 
action.  In  consequence  of  confounding  these 
statutes,  this  court,  In  Zimmerman  v.  Downey, 
66  Mo.  App.  106,  and  the  St  Louis  Court  ot 
Appeals  in  Bingham  v.  Morrow,  29  Mo.  App. 
450,  stated  that  an  affidavit  was  not  neces- 
sary in  an  action  before  a  Justice  of  the 
peace,  though  the  latter  court,  in  a  later  case 
(Undertaking  Co.  v.  Jones,  134  Mo.  App.  101, 
114  S.  W.  1049),  recognized  the  distinction. 
In  both  the  Zimmerman  and  Bingham  Cases, 
the  authorities  relied  upon  were  cases  insti- 
tuted In  the  circuit  court 

[3]  The  foregoing  brings  us  to  the  question 
whether  an  Infant  can,  in  law,  make  an  affi- 
davit so  as  to  give  Jurisdiction  to  a  Justice  of 
the  peace.  The  statute  (section  7438)  pro- 
hibits the  bringing  an  action  by  an  infant 
before  a  Justice  "until  a  next  friend  for  such 
infant  shall  have  been  appointed"  by  the  Jus- 
tice. But  It  is  directed  by  aectloD  7436  ttiat 
if  a  suit  Is  instituted  by  an  Infant  without 
such  appointment,  it  shall  not  be  dismissed, 
if  any  suitable  person,  when  the  Incapacity  is 
questioned,  will  consent  In  writing  to  become 
bis  next  friend.  So  when  plaintiff's  attor- 
ney was  appointed  his  next  friend  by  the 
Justice,  at  the  trial,  we  think  the  act  was 
justified  by  the  statute  But  the  next  friend 
did  not  then  make  an  affidavit,  and,  as  m 
have  Just  stated,  the  question  Is  whether  the 
infant  plalntifTs  affidavit  Is  a  legal  affidavit 
so  as  to  cwifer  Jurisdiction  on  the  Justice  to 
entertain  an  acticm  In  replevin.  We  feel 
constrained  to  hold  that  It  is.  An  Infant, 
who  is  of  sufficient  age  to  understand  the  na- 
ture of  the  proceedings  In  which  he  is  acting, 
including  the  nature  of  an  oath,  can  testi]^ 
in  court,  and  to  make  affidavit  in  court  is  no 
more  than  that ;  the  one  being  oral  and  the 
other  written  ought  not  to  make  any  differ^ 
ence. 

Defendant  relies  much  on  Turner  ▼.  Bon- 
dalier, 31  Mb.  App.  682.  But  we  think  the 
case  does  not  apply.  We  there  held  that  an 
infant  could  not  appoint  an  agent  to  make 
an  affidavit  for  him.  By  reference  to  the 
case,  it  will  be  seen  that  that  is  no  authority 
for  the  claim  that  he  could  not  make  the  af- 
fidavit himself. 

We  think  the  Judgment  should  be  affirmed. 
All  concur. 
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NIBHAUS  et  ei.  v.  GIIiLANDERS. 

(No.  14432.) 

(St.  Lonis  Coart  of  Appeals.    Missouri.    April 

4,  me.) 

1.  JUSnOKS  OF  THE  PEACE  «=>93,  100(2)  — 
Ck>VKTBBCLAIIf— AVAILABILITT  TO  DEBIEND- 
ANT. 

In  suit  in  justice  court  on  an  account  stat- 
ed, where  defendant  appeared  and  answered  dis- 
tinctly denying  that  there  was  any  account 
stated,  and  there  was  no  account  stated  proven 
at  the  trial,  he  could  put  in  a  counterclaim, 
though  plaintiff,  pleading  the  account  stated, 
could  recover  only  on  it. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  EHg.  f§  320,  841;  Dec.  Dig. 
«=>93.  100(2).] 

2.  Account  Stated  $=»6(2)— Ckeation. 

Where  an  account  is  transmitted  by  mail 
or  messenger  to  a  party  who  receives  and  re- 
tains it  for  an  unreasonable  time  and  without 
objection,  the  law  implies  an  agreement  to  pay 
on  his  part,  resulting  in  an  account  stated  be- 
tween the  parties. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent.  Dig.  H  31-34,  36-38 ;  Dec.  Dig.  «=» 
6(2).] 

3.  Damages  «=!>218  —  Tbial  iS=»10i)  —  Iw- 

STBUCTION— SUBIUTTINO  QUESTIONS  OF  LiAW. 

In  an  action  on  an  account  stated  for  in- 
stalling heating  apparatus,  in  which  defendant 
counterclaimed  for  defective  performance,  an 
instruction  that  the  jury  could  award  defend- 
ant such  damages  under  her  counterclaims,  not 
exceeding  the  amount  sought,  "as  you  believe 
from  the  evidence  the  defendant  was  damaged 
on  account  of  plaintiffs  furnishing  such  defective 
material  and  doing  the  labor  in  a  defective  man- 
ner, if  you  believe  from  the  evidence  that  the 
material  and  labor  furnished  by  plaintiffs  waa 
defective,"  was  erroneous  as  too  general,  sub- 
stituting the  opinion  of  the  jury  for  established 
rules  of  law  as  to  damages,  particularly  in  view 
of  the  evidence  as  to  damages,  vague  and  bi- 
consequential  at  best. 

[Hid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §1  600-562;  Dea  Dig.  <&=»218; 
OMa),  Cent.  Dig.  {!  467-470;    Dec.  Dig.  «ss> 

IvV.J 

4.  Dahaoes  ®=»62(4)  —  Oohtbaotb  —  Avoid- 
able COMSBQUBMCBS. 

A  boarding  house  keeper,  who  contracted 
tor  installation  of  a  heating  plant  in  her  house, 
the  work  being  defectively  done,  and  who  failed 
to  malce  such  heating  plant  good  and  sufficient 
herself,  as  she  could  nave  easily  done  before 
suffering  any  appreciable  injury  through  want  of 
such  a  beating  apparatus,  could  not  recover  on 
her  counterclaim  against  the  parties  who  in- 
stalled the  apparatus  any  damages  for  defective 
performance  beyond  the  cost  of  making  the  ap- 
paratus good  and  sufficient. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |g  128-131;    Dec.  Dig.  «=>62(4).l 

Appeal  from  St  Louis  Circuit  Court; 
Wilson  A.  Taylor,  Judge. 

Action  by  Augu&t  L.  Niehaus  and  others 
against  Kate  Gillanders.  From  a  judgment 
for  defendant,  plaintiffs  appeal  Judgment 
reversed,  and  cause  remanded. 

Henderson  &  Henderson,  of  St  Louis,  for 
appellants.  S.  C.  Taylor,  of  St  Louis  for 
respondent 

RBTNOLDS,  P.  J.  Plaintiffs  here,  doing 
business  under  the  trade  name  of  Star  Heat- 


ing &  Foundry  Company,  began  their  action 
before  a  justice  of  the  peace,  filing  a  state- 
ment as  follows: 

"Demand  on  account  stated  between  plaintiff 
and  defendant  in  the  sum  6t  $446,  on  account  of 
work  and  labor  done  for  defendant  in  the  instal- 
lation and  repairing  of  heating  systems  in  build- 
ings 3620  and  8631  linddl  Boulevard,  St  Louis, 
Mo.,  as  per  statement  filed  herewith  and  made 
part  hereof." 

The  account  referred  to  Is  attached,  the 
total  of  debits'  amounting  to  $1,206.60,  credits 
of  $760.50  reducing  It  to  $446.  To  this  de- 
fendant filed  an  answer  in  which  she  spedf- 
icaUy  "denies  that  there  ever  was  an  ac- 
count stated  between  plaintiffs  and  defend- 
ant," and  denies  eacb  and  every  allegation 
in  the  account  filed.  By  way  of  counter- 
claim .  defendant  avers  that  under  a  con- 
tract with  the  plaintiffs  for  installing  a  heat- 
ing plant  In  the  bulMlng  known  as  3631  Lln- 
dell  Boulevard,  plaintiffs  furnished  material 
and  labor  In  an  attempt  to  carry  it  out; 
that  the  material  furnished  was  defective 
and  the  labor  that  was  done,  was  done  in 
such  an  unworkmanlike  and  defective  man- 
ner, that  defendant  bad  been  damaged  in  the 
sum  of  $3,000.  In  the  second  count  of  the 
counterclaim  it  is  averred  that  in  the  fall  of 
1910,  defendant  had  entered  into  a  contract 
with  plaintiffs  to  repair  a  boiler  which  It 
had  installed  In  the  building  known  as  3620 
Lindell  Bovilevard  and  to  repair  the  heating 
plant  In  the  building,  but  that  plaintiffs,  in 
an  attempt  to  carry  out  the  contract,  had 
furnished  defective  material  and  did  tlie 
work  In  an  unworkmanlike  manner,  to  the 
damage  of  defendant  in  the  sum  of  $200,  for 
which  she  demanded  judgment 

We  are  not  advised  as  to  the  result  of  the 
case  before  the  justice.  The  case  was  ap- 
pealed to  the  circuit  court  and  on  the  trial 
there,  resulted  In  a  verdict  against  plaintiffs 
on  their  cause  of  action  and  in  favor  of  de- 
fendant on  her  first  counterclaim  in  the  sum 
of  $300i)0,  and  on  her  second  counterclaim 
in  the  sum  of  $200.00,  and  judgment  follow- 
ing on  the  verdict,  after  filing  a  motion  for 
new  trial,  which  was  overruled,  and  saving 
exception  to  the  action  of  the  court,  plain- 
tiffs have  dijly  appealed  to  our  court. 

It  Is  su&lcieut  to  say  of  the  evidence  that 
on  behalf  of  plaintiffs  it  tended  to  prove  that 
under  a  written  contract  with  defendant, 
plaintiffs  undertook  to  and  did  Install  a  first- 
class  low  pressure  steam  heating  apparatus 
at  3631  Lindeli  Boulevard,  guaranteeing  that 
the  apparatus  would  be  complete  and  that 
it  would  maintain  heat  in  every  radiator, 
and  be  capable  of  warming  all  rooms  men- 
tioned in  a  schedule  to  a  given  temperature 
when  the  outside  temperature  was  zero  and 
when  directions  were  followed  for  managing 
the  plant  It  is  further  contracted  that  If 
the  apparatus  was  accepted  by  defendant,  if 
any  part  constructed  by  plaintiffs  should 
fall  to  satisfy  the  guarantee  by  reason  of  any 
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defect  In  it,  plalntlffB  would  remedy  the  de- 
fect at  tbeir  own  cost  witbin  a  reasonable 
time  after  receMng  written  notice  of  the  de- 
fect The  price  for  this  was  to  be  $564,  pay- 
able as  the  work  progressed  to  the  Talue  of 
the  material  and  labor  fumUhed,  less  15  per 
cent  retained  until  final  settlement  on  com- 
pletion of  the  work.  In  No.  3629  Lindell 
Boulevard  the  plaintiffs  were  to  install  a 
boiler  at  the  price  of  |325.  FlalnUffs'  evi- 
dence tended  to  prove  due  performance  of 
their  contract 

Thore  was  evidence  for  defendant  tending 
to  show  that  the  radiatots  and  boiler  were 
BO  defective  that  heat  could  not  be  kept  up 
in  the  houses,  which  defendant  was  occupy- 
ing as  boarding  or  rooming  houses,  and  that 
in  consequence  thereof  the  tenants  and -board- 
ers left,  and  defendant  testified  that  she  had 
in  consequence  lost  her  investment  in  one 
house,  to  the  amount  of  $5000  and  in  the  oth- 
er to  the  amount  of  $3000. 

For  plaintiffs  there  was  also  evidence  that 
the  several  plants  bad  done  their  work ;  that 
defendant  expressed  her  satisfaction  with 
them;  that  she  knew  the  radiators  and 
boiler  were  second-hand  and  therefore  priced 
at  a  low  figure  and  that  when  she  called  at- 
tention to  leaks  and  defects  plaintiffs  had 
promptly  r^Miired  them,  l^e  evidence  for 
plaintiffs  also  tended  to  prove 'that  they  had 
sent  defendant  statements  of  the  accoont, 
which  consisted  of  the  ccsitract  prices  for  the 
plants  and  also  for  merchandise  oatalde  of 
them  and  that  defendant  had  never  dl(q[)uted 
the  account  but  had  made  payments  on  it 
from  time  to  time  nntU  there  remained  $446 
due;  that  the  account  showing  this  had  been 
presented  to  her  from  time  to  time  and  she 
made  no  objection  to  it  but  said  she  was  un- 
able to  pay  it. 

Defendant,  testifying  on  her  own  behalf, 
denied  that  she  had  ever  received  any  ac- 
count showing  a  balance  of  $446  due  by  her 
and  denied  ever  promising  to  pay  It 

As  we  are  compelled  to  reverse  the  judg- 
ment for  errors  in  the  instructions.  It  is  un- 
necessary to  set  out  the  evidence  more  at 
length. 

It  is  insisted  by  learned  counsel  for  ap- 
pellants that  in  a  case  originatilng  before  a 
justice  of  the  peace,  the  defendant's  appear- 
ance operated  as  though  the  general  denial 
was  interposed  as  at  common  law,  and  that 
the  validity  of  iwrtlons  of  the  original  ac- 
count may  not  be  Inquired  into  on  a  general 
denial,  and  that  In  the  absence  of  a  showing 
of  fraud  or  mistake,  a  counterclaim  cannot 
be  pleaded  in  an  action  on  an  account  stated 
where  the  matter  out  of  which  the  counter- 
claim grows  is  the  same  subject-matter  as 
makes  up  the  account  Koegel  v.  Glvens,  79 
Mo.  77;  Plckel  v.  St.  I*  Chamber  of  Com- 
merce Ass'n,  10  Mo.  App.  191 ;  s.  C,  80  Mo. 
65;  Columbia  Brewing  Co.  v.  Berney,  90 
Mo.  App.  96,  and  Barr  v.  Lake,  147  Mo.  App. 
252,  126  S.  W.  755,  are  the  cases  cited  in  sup- 
port of  these  propositions. 


[1]  These  points  are  argued  with  great 
earnestness  by  couns^  for  appellants.  But 
there  is  a  great  and  marked  distinction  be- 
tween the  cases  dted  and  the  one  at  bar.  In 
the  answer  interpoeed  before  the  justice,  de- 
fendant distinctly  denied  that  there  was  any 
account  stated.  In  the  cases  dted  there  waa 
either  a  mere  general  denial  or  an  attempt  to 
attack  the  account  stated.  It  being  admitted 
to  be  such.  Here  there  was  a  spedflc  denial 
of  an  account  stated.  In  Barr  v.  Lake,  sa- 
pra,  a  case  originating  before  a  Justice  of  the 
peace,  and  in  which  it  appears  that  no  for- 
mal pleadings  had  beoi  filed  by  the  defend- 
ant, oar  court  held  that  defendant  might 
show  that  there  had  been  no  settlement  of 
the  accounts,  and  that  defendant  bad  not 
consented  to  the  alleged  settlement  So  it 
was  held  In  Columbia  Brewing  Co.  v.  Berney, 
supra.  (It  Is  well  to  call  attention  to  the 
fact  that  in  the  report  of  Barr  v.  Lake,  su- 
pra, a  tyi>ograpblcal  error  occurs  In  line  15 
from  the  top  of  page  259;  the  third  w<Mtl  in 
that  Une— "validity,"  should  read,  "Invalidi- 
ty.") Hence,  if  there  was  no  account  stated 
proven  at  the  trial,  defendant  was  at  liber- 
ty to  put  in  a  counterclaim.  Pleading  an  ac- 
count stated,  plaintiff  could  only  recover  on 
that  (Barr  v.  Lake,  supra,  147  Mo.  App.  loe. 
dt  257, 126  S.  W.  765) ;  but  defendant  not  ad- 
mitting an  account  stated  as  existing,  was  not 
debarred,  If  she  sustained  that  plea,  from  in^ 
terposing  a  counterclaim.  If  one  founded  on 
or  arising  out  of  the  same  tranaactlon  did 
exist  In  her  t&YOt.  So  we  hold  that  under 
the  answer  here  made,  defendant  could  avail 
herself  of  any  lawful  counterclaim. 

Bat  appellant  attacks  the  action  of  the 
trial  court  in  giving  and  refusing  instruc- 
tions. 

At  the  instance  of  plaintiffs  the  court  In- 
structed the  jury  that  If  they  found  that 
defendant  agreed  and  assented  to  a  settle- 
ment on  amount  found  due  to  plaintiffs,  their 
verdict  should  be  for  plaintiffs  in  the  sum 
so  found  to  be  due  less  the  amount  paid 
plaintiffs  by  defendant,  If  any,  on  account  of 
said  settlement.  It  further,  at  the  instance 
of  plaintiffs,  Instructed  the  jury  that: 

"To  constitute  an  account  stated,  it  is  not 
necessary  that  the  admission  of  the  demant] 
sfaall  be  made  in  express  terms,  and  if  yon  find 
that  plaintiffs  rendered  their  account  to  de- 
fendant, exhibiting  the  items  thereof  and  the 
amount  due  from  defendant  to  plaintiffs,  and 
if  the  same  was  not  objected  to  by  defendant, 
within  a  reasonable  time  thereafter,  then  soch 
failure  to  object  to  the  demand  may  be  taken 
by  you  as  an  admission  that  the  account  was 
truly  stated." 

At  the  Instance  of  defendant,  however,  the 
court  Instructed  the  jury  that  before  there 
can  be  an  account  stated  between  the  par- 
ties, "there  must  be  a  meeting  of  the  minds 
of  the  parties,  and  the  defendant  must  have 
agreed  to  pay  a  certain  amount '  claimed  to 
be  due  by  the  plaintiffs  after  the  parties 
have  examined  the  accounts  between  them, 
and  the  burden  of  proof  in  this  case  la  upon 
the  plaintiffs  to  show  by  a  pr^wnderanoe  or 
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greater  wdgbt  of  tba  evidence  that  the  ac- 
counts were  gone  over  by  the  plaintiffs  and 
defendant,  and  that  the  defendant  agreed  up- 
on the  amount  due  upon  an  amount  certain 
as  due,  and  unconditionally  promised  to  pay 
the  same." 

In  the  first  place  these  Instructions  are 
Inconsistent.  U  one  is  right  the  other  is 
wrong.  Both  cannot  stand.  In  the  next 
place  that  given  at  the  Instance  of  defendant 
Is  wrong. 

It  is  said  by  our  Supreme  Conrt  in  Brown 
V.  Kinunel,  67  Mo.  430,  to  be  a  question  for 
the  jury  whether  the  account  rendered  was 
««talned  by  the  debtor  without  objection  a 
sufficient  length  of  time  to  give  it  the  status 
of  an  account  stated. 

In  Ottofy  V.  Wlnsor,  137  Mo.  App.  27%  loa 
dt  276,  118  S.  W.  40,  we  held  that  the  fact 
that  defendant  retained  without  objection  or 
protest  subsequent  statements,  does  not  affect 
the  case,  if  it  appears  that  when  the  account 
was  first  presented  to  her,  she  denied  its  cor- 
rectness or  claimed  an  offset  So  it  is  always 
a  question  for  the  Joiy,  under  proper  instruc- 
tions, to  determine  whether  there  was  an 
account  stated  within  the  meaning  of  the 
law.  While  the  acts  referred  to  in  this 
instmetlMi  might  prove  that  it  was  an  ac- 
count stated,  it  is  not  essential  that  all  of 
tlmn  shall  be  present  to  do  so. 

In  Alexander  v.  Scott,  150  Ma  App.  213, 
129  S.  W.  991,  we  had  occasion  to  inquire  as 
to  what  constitated  an  account  stated  and 
what  was  necessary  to  establish  one.  We 
there  said  (150  Mo.  App.  loc.  cit  222,  129 
S.  W.  994):  "An  account  stated  need  not 
be  evidenced  by  a  writing,  nor  need  it  be 
proved  by  a  writing.  There  must  be  a  fixed 
and  certain  sum  admitted  to  be  due;"  that 
express  assent  by  the  debtor  need  not  be  giv- 
en to  the  account,  if  the  creditor  renders  it 
to  the  debtor,  showing  the  items  and  the 
amount  due,  and  the  debtor  does  not  object 
to  it  within  a  reasonable  time. 

[2}  Comparing  this  instruction  given  at 
the  instance  of  defendant  with  all  accepted 
definitions  -of  an  account  stated,  it  will  be 
seen  that  it  cannot  stand.  It  is  wrong  in 
that  it  tells  the  Jury  that  before  they  can 
find  an  account  stated  they  must  find  that 
there  was  a  meeting  of  the  minds  of  the  par- 
ties; that  defendant  must  have  agreed  to 
pay  a  certain  amount  claimed  to  be  due  by 
plaintiffs  after  the  parties  have  examined  the 
accounts  between  them;  that  the  burden  of 
proof  is  on  the  plaintiffs  to  establish  that 
the  accounts  were  gone  over  by  plaintiffs  and 
defendant,  and  that  the  defendant  agreed 
npon  an  amount  certain  as  due  and  nnoondl- 


tionally  promised  to  pay  the  same.  The  law 
implies  as  agreement  to  pay  by  the  receipt 
and  retention  of  the  account  for  a  reasonable 
time  and  without  objection.  The  account 
may  be  transmitted  by  mail,  or  by  messenger. 
No  case  holds  that  it  is  necessary  that  the 
accounts  be  gone  over  by  the  parties  and  that 
thereupon  defendant  agreed  that  it  was  cor- 
rect 

[3]  The  Instructions  given  at  the  instance 
of  defendant  on  the  measure  of  damages  are 
also  erroneous.  The  jury  were  told,  in  sub- 
stance, that  they  could  award  defendant  such 
damages  under  her  counterclaim  (in  the  first 
not  exceeding  ¥300,  and  In  the  second  not  ex- 
ceeding ?200),  "as  you  believe  from  the  evi- 
dence the  defendant  was  damaged  on  account 
of  plaintiffs  furnishing  such  defective  mate- 
rial and  doing  the  labor  in  a  defective  man- 
ner, if  you  believe  from  the  evidence  that  the 
material  and  labor  furnished  by  plaintiffs 
was  defective."  This  was  too  general;  es- 
pecially so,  in  the  light  of  the  evidence,  which 
was  at  best  vague  and  inconsequential  as  to 
damages.  It  substituted  the  opinimi  of  the 
jury  for  the  established  rules  of  law.  Hays- 
ler  V.  Owen,  61  Mo.  270,  loc.  dt  273;  Morri- 
son V.  Yancey,  23  Mo.  Aw>.  670,  loc.  dt  674 
et  seq.;  Camp  v.  Wabash  B.  B.  Co.,  94  Mo. 
Aw>.  272,  loc.  dt  284,  68  S.  W.  96. 

[4]  Nor  can  we  sustain  these  instructions 
under  the  rule  of  mere  non-direction.  Plain- 
tiffs asked  three  instructions  on  the  measure 
of  damages,  which  the  court  refused,  and  as 
we  think  impr(^)erly.  One  of  these  was  to 
the  dtect  that  if  the  Jury  believed  that  the 
beating  plant  mentioned  and  the  repair  work 
done  by  plaintiffs  "was  done  in  a  defective 
and  unworkmanlike  manner,  then  plaintiff 
was  bound  to  make  said  heating  plant  good 
and  sufficient;  and  if  plaintiff  failed  to  make 
it  so  then  it  became  the  duty  of  the  defend- 
ant for  her  own  protection  to  make  said  heat- 
ing plant  and  repairs  good  and  erafilcient; 
and  if  the  Jury  finds  from  the  evidence  that 
defendant  might  have  easily  made  said  heat- 
ing plant  good  and  sufficient  before  any  ai>- 
preclable  Injury  would  have  been  sustained 
by  want  of  a  good  and  sufllcient  heating  ap- 
paratus, and  that  ^aid  defendant  did  not  do 
so,  she  cannot  recover  in  this  action  any 
damages  In  respect  to  said  beating  apparatus 
beyond  the  cost  of  making  the  same  good  and 
suffldent" 

For  the  errors  here  pointed  out  the  Judg- 
ment of  the  drcuit  court  is  reversed  and  the 
cause  remanded. 

NORTONl  and  ALLEN,  JJ.,  concur. 


Digitized  by 


Google 


952 


IM  SOUTHWESXEHN  BKPORXEIB 


(Uo. 


GLBNCOE  MMB  k  C3EMENT  00.  t.  POIiAR 
WAVE  ICE  &  rUBL  CO.     (No.  14166.) 

(St  Louis  Court  of  Appeals.    MissonrL    April 

4,  igae.     Beheanng  Denied  April 

18,  1918.) 

L  Mechanics'  I>iens  <8=»47— Libnable  Items 

—Cement  Sacks. 

Where  cement  was  sold  at  a  fixed  price  per 
sack  under  an  agreement  that  the  contractor 
should  receive  a  refund  on  the  sacks  returued, 
the  price  of  the  sacks  not  returned  is  a  Uenable 
item. 

[Kd.  Note. — ^For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  {  60;  Dec.  Dig.  <3=s>47.] 

2.  Mechanics'  Liens  ie=>239  —  Appucation 
OF  Payment— Right  of  Cbeditob. 

As  a  creditor  has  the  right  of  applying  a 
payment  where  there  is  no  specific  direction,  and 
if  he  fails  to  do  so  the  law  will  apply  the  credit 
on  the  older  debt,  or  unsecured  debt,  a  material- 
man may  apply  a  credit  on  nonlienable  items  in- 
stead of  Uenable  items. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |{  420,  421;  Dec.  Dig.  i3=> 
239.] 

8.  Mechanics*    Liens   <8=»167(6)— Right   to 

Lien— AU.OWANCB  or  Ckedits. 

Under  Rev.  St  1909,  i  S223,  declaring  that 
the  court  shall  ascertain  the  amount  of  the  in- 
debtedness and  may  render  judgment  for  any 
sum  not  exceeding  the  amount  claimed  In  the  de- 
mand filed  with  the  lien  together  with  interest 
and  costs,  although  the  creditor  may  have  unin- 
tentionally failed  to  enter  in  his  account  filed 
the  full  amount  of  credits  to  which  the  debtor 
may  be  entitled,  a  materialman  may  have  a  lien, 
though  he  unintentionally  failed  to  enter  all 
the  credits  to  which  the  contractor  or  subcon- 
tractor was  entitled. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Ont  Dig.  f  273;    Dec.  Dig.  «=s>157(6).] 

4.  Appeal  and  Bbbob  «=3l011(l)— Rbvibw  — 

Findings. 

A  finding  by  the  trial  court  on  conflicting 
evidence  that  a  materialman  unintentionally 
failed  to  enter  a  credit  due  the  contractor  is 
conclusive  on  appeal. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  fg  3983-S988;  Dec.  Dig.  <©= 
lOll(i).] 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Orlmm,  Judge. 

Action  by  the  Glencoe  Lime  &  Cement 
Company,  a  corporation,  against  the  Polar 
Wave  Ice  &  Fuel  Company,  a  corporation, 
and  another,  begun  in  justice  court  and  ap- 
pealed to  circuit  court.  From  a  judgment 
there  for  plaintiff,  the  named  defendant  ap- 
peals.   Affirmed. 

George  W.  Lubke  and  George  W.  Lubke, 
Jr.,  both  of  St  Louis,  for  appellant  Abbott, 
Edwards  &  Wilson,  of  St  Louis,  tor  respond- 
ent 

REYNOLDS,  P.  J.  The  Glencoe  Lime  & 
Cement  Company,  hereafter  called  Cement 
Company,  commenced  three  actions  before  a 
justice  of  the  peace  of  the  city  of  St  Louis, 
agaiust  one  Abcmathy,  a  contractor,  and  the 
Polar  Wave  Ice  &  Fuel  Company,  to  estab- 
lish and  enforce  a  lien  as  materialman  un- 
der the  mechanic's  lien  law  against  three 
separate  pieces  of  real  estate  In  the  city  of 


St  Louis,  owned  by  tbe  Polar  Wave  Ice  & 
BMel  Company,  hereafter  called  the  Polar 
Wave  (Company.  About  the  same  time  tbe 
Cement  Company  commenced  an  action  in  St 
Lonls  county  to  enforce  its  Uen  for  material 
furnished  Abernathy  for  a  superstructure  on 
land  In  the  county,  also  owned  by  the  Polar 
Wlave  Company.  From  a  judgment  against 
both  the  contractor  and  owner  before  tbe 
justice  in  each  of  tbe  three  cases  there  pend- 
ing, the  Cement  Company  appealed  to  tbe  dr^ 
cult  court,  Abernathy,  the  contractor,  bow- 
ever,  not  appealing  from  tbe  judgment  against 
blm  for  the  debt. 

In  the  circuit  court  tbe  three  cases  were 
tried  toother  by  agreement  of  counsel,  a 
jury  being  waived,  and  at  the  conclusion  ot 
the  trial  the  circuit  court  awarded  judgments 
sustaining  the  lien  against  tbe  several  pieces 
of  property  in  tbe  city,  and  from  these  sev- 
eral judgments  in  each  of  the  three  cases  tbe 
Polar  Wave  Company  has  prosecuted  Its  ap- 
peal. 

Tbe  judgment  In  each  of  the  cases  was  for 
the  amount  demanded,  less  a  credit  for  sacks 
returned,  plus  Interest 

There  are  really  just  two  points  Involved 
In  this  case:  First  that  tbe  lien  should  fail 
because  respondent  had  made  a  lumping 
charge  of  Uenable  and  non-lienable  items. 
Second,  because  respondent  had  not  filed  a 
just  and  true  account  within  tbe  meaning  of 
tbe  mechanic's  Uen  law. 

It  appears  that  the  charge  in  each  of  tbe 
three  accounts  is  for  cement  sold  and  deUv- 
ered  by  tbe  Cement  Company  to  Abernathy, 
tbe  cement  being  used  In  tbe  construction  ot 
improvements  on  the  several  lots  owned  by 
the  Polar  Wave  Company.  The  cement  was 
sold  by  the  sack,  some  at  37^  cents  a  sack, 
some  at  40  cents  a  sack,  and  was  delivered 
on  the  premises  by  respondent  to  Abernathy 
in  sacks.  It  further  appears  that  there  was 
an  understanding  between  the  Cement  Com- 
pany and  Aberuatby  that  tbe  latter  should 
have  a  credit  of  10  cents  a  sack  for  each  of 
the  sacks  be  should  return  in  good  order  to 
the  Cement  Company. 

[1]  Here  arises  tbe  first  claim  of  defend- 
ant; that  Is,  that  these  sacks  in  which  the 
cement  was  contained  are  not  Uenable  items, 
and  including  the  price  for  them  in  tbe  ac- 
count was  tbe  Improper  joinder  of  Uenable 
and  non-Uenable  Items.  We  cannot  agree  to 
this  proposition.  Tbe  evidence  was  clear 
that  tbe  contract  price  for  tbe  cement  was 
37%  or  40  cents  per  sack,  delivered  in  the 
sack;  so  that  the  price  of  tbe  sack  was,  in 
the  first  instance,  as  much .  a  part  of  tbe 
price  of  tbe  cement  as  was  that  of  the  ce- 
ment itself.  That  Is  what  Abernathy  agreed 
to  pay.  Hence  the  price  of  tbe  sack  entered 
into  the  price  of  tbe  cement  In  the  sack  and 
was  a  Uenable  Item.  Price  t.  Merritt,  5S 
Mo.  App.  640,  loc.  dt  645.  Tbe  principle  of 
this  case  was  aiHrmed  in  E.  R.  Darlington 
Lumber  Co.  v.  Westlake  Construction  Co., 
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ICl  Mo.  App.  723, 141  S.  W.  931,  and  In  Land- 
reth  Machinery  Go.  t.  Boney,  18fi  Mo.  App. 
474,  171  S.  W.  681.  In  tbe  case  at  bar  there 
was  uncontradicted  testimony  tending  to 
prove  that  Abemathy,  the  contractor,  agreed 
to  pay  80  much  for  tbe  cement  in  sacks  on 
the  delivery  of  the  cement  to  him  at  the  plat^ 
es  specified  in  the  sat^s.  That  price  cover- 
«d  sack  and  contents.  In  point  of  fact,  It 
does  not  appear  that  the  cement  could  have 
been  delivered  in  any  other  way  than  in 
sacks  or  containers  of  some  sort.  Aber- 
nathy,  tbe  contractor,  was  entitled  to  a  cred- 
it of  10  cents  a  sack  for  such  of  tbe  sacks  as 
he  returned,  but  that  did  not  disturb  the 
original  contract,  namely  37 1^  cents  per  sack 
for  some,  40  cents  per  sack  for  others,  and 
tbe  refund  of  10  cents  for  each  sack  returned 
in  good  condition,  became  a  mere  matter  of 
application  of  credit  on  the  account 

In  Snell  v.  Payne,  115  Cal.  218,  46  Paa 
1069,  we  have  a  case  very  much  like  the  one 
at  bar,  a  case  of  a  mechanics  Hen  where  the 
appellant  there  charged  for  18  barrels.  In 
which  the  lime  which  he  fnrnlshed  was  pack- 
ed, at  25  cents  for  each  barrel.  It  appeared 
that  the  lime  furnished  by  appellant  in  that 
case  was  packed  In  barrels ;  that  most  of  the 
barrels  were  returned  to  appellant  after  tbe 
lime  had  been  used,  and  a  credit  given  by 
appellant  for  the  value  of  the  barrels,  at  the 
rate  of  25  cents  each.  Referring  to  this 
charge,  which  included  the  cost  of  the  bar- 
rels as  well  as  their  contents,  and  which  was 
the  third  ground  of  objection  to  the  lien 
there  involved,  the  Supreme  Court  of  Cali- 
fornia, said: 

"As  to  tbe  third  ground,  we  think  that  where 
material  is  usually  delivered  in  certain  pack- 
ages, it  is  proper  to  charge  for  it  as  packed, 
although  tbe  small  material  constituting  the 
imckage  does  not  literally  go  into  the  construc- 
tion of  the  building." 

The  Supreme  Court  of  Idaho,  in  Hill  et  al. 
V.  Twin  Falls,  etc.,  Co.,  22  Idaho,  274,  125 
Pac.  204,  has  practically  adopted  the  same 
view  as  that  taken  by  the  California  court 
and  by  onr  courts  in  the  cases  above  dted, 
saying: 

"It  is  a  well-recognized  principle  that  a  ma- 
terialman who  makes  a  contract  tor  the  delivery 
of  material  to  be  used,  and  which  is  actually 
nsc-d,  in  the  construction  of  an  improvement, 
may  include  in  a  claim  of  lien  not  only  the  val- 
ue of  the  material  but  the  cost  of  delivery  to 
the  place  of  use,  and,  this  being  the  general 
rulp,  there  can  be  no  reason  why,  when  thp 
labor  is  done  and  the  material  furnished  by  dif- 
ferent persons,  each  person  should  not  be  en- 
titled to  a  lien." 

In  support  of  its  theory  that  the  return  or 
refund  price  of  the  sacks  was  not  Uenable, 
appellant  Polar  Wave  Company  asked  this 
declaration  of  law: 

"If  from  the  evidence  the  court  finds  and  be- 
lieves that  the  amount  claimed  by  plaintiff  in 
the  claim  of  mechnnic's  lien  sued  on  in  this 
case  included  in  one  lumping  charge  the  cost  of 
tbe  cement  used  by  the  defendant  Abemathy  in 
the  construction  of  the  building  of  the  defendant 
Polar  Wave  Ice  &  Pud  Company  and  the  cost 
«f  the  sacks  in  which  said  cement  was  deliv- 
ered, and  that  said  sacks  did  not  enter  into  and 


were  not  used  in  the  construction  of  said  build- 
ing, then  the  plaintiff  is  not  entitled  to  a  me- 
chanic's lien  for  any  amount  against  the  prop- 
erty described  in  the  plaintiff's  petition  or 
statement  of  plaintiff's  cause  of  action." 

This  was  refused.  In  refnsing  this  the 
learned  trial  Judge  wrote  thbs  memorandum 
upon  It: 

"The  cement  was  sold  at  a  certain  price  per 
sack— not  a  certain  price  for  the  sack  and  a  cer- 
tain price  for  its  contents.  As  to  the  sacks 
returned,  that  is  a  matter  of  credit  to  tbe  ac- 
count" 

Wte  think  that  the  action  of  the  circuit 
court  in  refusing  this  declaration  of  law  was 
correct,  and  that  the  view  it  took,  that  the 
price  or  value  of  these  sacks  was  a  Uenable 
item,  is  correct. 

'  [2,  3]  The  second  line  of  defense  relied 
upon  by  appellant  is  that  the  account  filed  is 
not  a  just  and  true  account.  This  is  on 
the  theory  that  in  omitting  a  credit  for  the 
returned  sacks,  the  account  filed  was  not  a 
just  and  true  account. 

The  defendant,  appellant  here,  asked  this 
declaration,  which  the  court  gave: 

"If  from  tbe  evidence  the  court  finds  and  be- 
lieves that  the  plaintiff,  in  filing  the  claim  of 
mechanic's  lien  sued  on  in  this  case,  included 
in  its  acnount  stated  in  such  claim  of  lien  more 
than  was  due  to  it  from  the  defendant  Aber- 
nathy  and  failed  to  give  said  Abemathy  credit 
for  all  payments  and  offsets  to  which  he  was  en- 
titled, then  plaintiff  is  not  entitled  to  sustain 
its  said  claim  of  mechanic's  lien  unless  the  court 
shall  also  from  the  evidence  find  that  the  failure 
of  plaintiff  to  give  snch  credit  to  defendant  was 
unintentional  on  the  part  of  plaintiff." 

So  it  will  be  seen  that  even  appellant  con- 
ceded that  the  omission  to  give  the  credit 
was  not  fatal  if  unintentional.  That  proper- 
ly submitted  the  question  of  whether  the 
omission  was  intentional  or  unintentional 
as  a  question  of  fact.  There  is  no  conten- 
tion here  that  these  amounts  sued  for  had 
ever  been  paid ;  all  that  is  contended  is  that 
flie  credit  for  the  returned  sacks  was  omit- 
ted. The  manner  in  which  the  suit  in  the 
county  between  these  parties  figures  here, 
is  this:  After  tbe  institution  of  these  three 
actions  in  tbe  city  and  the  one  in  the  county, 
the  attention  of  the  attorney  who  had  charge 
of  the  cases  for  plaintiff  was  for  the  first 
time  called  to  the  fact  that  a  credit  had  not 
been  given  for  the  sacks  which  had  been  re- 
turned. Whereupon,  account  being  taken  of 
the  returned  sacks,  a  credit  was  applied  to 
the  account  sued  on  in  the  county  sufficient 
to  wipe  out  and  extinguish  that  and  It  was 
dismissed  by  plaintiff.  Objection  seems  to  be 
made  to  tbe  right  of  the  plaintiff  to  apply 
this  credit  on  this  account  but  we  cannot  ac- 
cede to  that  proposition.  It  is  well  settled 
that  where  one  owes  several  debts  to  another 
and  makes  paymmt,  the  creditor  has  the 
right  of  applying  the  credit  as  It  sees  proper, 
no  specific  arrangement  for  other  application 
having  been  made,  and  U  It  falls  to  do  this, 
then  the  law  will  apply  the  credit  on  the 
debt  which  Is  older  or  is  unsecured.  See 
Price  V.  Merritt,  supra;  St  Louis  Sash  & 
Door  Works  T.  Timklns,  188  Mo.  App.  1,  173 
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S.  W.  47,  and  cases  there  cited.  It  was  as- 
serted hy  counsel  for  appellant  In  the  trial 
of  this  case  and  when  the  question  as  to  the 
St  Liouis  Oounty  case  was  raised,  that  that 
action  had  failed  for  the  reason  that  it  was 
for  a  non-llenable  Improvement.  That  being 
so,  we  are  nnable  to  see  how  applying  the 
credit  to  It  In  any  way  affected  these  cases. 
The  security  afforded  by  the  mechanic's  lien 
law  was  not  there  present  Under  such  cir- 
cumstances, that  is,  where  there  is  a  secured 
and  an  unsecured  dalm.  It  Is  the  law  that 
the  court  apply  any  payment  made  rather  to 
the  liquidation  of  the  unsecured  account  than 
to  one  which  Is  secured. 

But  the  main  trouble  with  the  contention 
of  the  learned  counsel  for  aivellant  here 
Is  that  the  trial  court  found  as  a  matter  of 
fact  that  there  had  been  no  frauduloit  state- 
ment of  the  account ;  no  intentional  failure 
to  enter  the  credit  When  the  attention  of 
counsel  for  respondent  was  called  to  the 
fact  that  no  credit  had  been  given  for  the 
sacks  which  had  been  returned,  he  promptly 
and  ToluntarUy  entered  a  credit  on  the  ac- 
count for  the  whole  number  of  sacks  charged 
for,  without  putting  the  defendants  below  to 
the  proof  of  how  many  of  these  sacks  had  In 
point  of  fact  been  returned. 

Section  8223,  Revised  Statutes  1900,  pro- 
vides: 

"The  court  shall  ascertain,  by  a  fair  trial  in 
the  usual  way,  the  amoont  of  the  indebtedness 
for  wbich  the  lien  is  prosecuted,  and  may  rendor 
judgmeDt  therefor  in  any  snm  not  exceeding 
the  amount  claimed  in  the  demand  filed  with  the 
lien,  together  with  interest  and  costs,  although 
the  creditor  may  have  unintentionally  failed  to 
enter  in  his  account  filed  the  full  amount  of 
credits  to  wbich  the  debtor  may  be  entitled." 

These  causes  of  action  accrued  when  the 
statutes  of  1899  were  in  force,  but  this  sec- 
tion 8223  is  identical  with  section  4213,  Re- 
vised Statutes  1899.  * 

In  a  great  many  cases  our  courts  have  held 
that  a  Uen  account  is  not  vitiated  by  an  "un- 
intentional" failure  to  enter  all  of  the  cred- 
its to  which  an  account  is  entitled.  See,  In 
passing,  Shepard  t.  Atchison,  Topeka  &  Santa 
F6  R.  R.  Co.,  150  Mo.  App.  98,  129  S.  W. 
1003,  and  Wllson-Reheis-Rolfes  Lumber  Co. 
V.  Ware,  158  Mo.  App.  179,  138  S.  W.  690, 
the  latter  a  very  extreme  casa  See,  also, 
Darlington  Lumber  Co.  v.  Pottlnger,  165  Mo. 
App.  442,  147  S.  W.  179.  As  we  said  In  the 
case  last  cited  (165  Ma  App.  loc.  dt  450,  147 
S.  W.  181) : 

"  'Unintentional,'  as  used  in  the  statute,  means 
without  fraudulent  purpose  to  withhold  a  cred- 
it to  wbich  the  debtor  was  entitled.  It  does  not 
mean  an  omission  of  a  credit  when  in  law  the 
right  to  the  credit  or  correctness  of  a  charge 
may  be  doubtful.  See  Hydraulic  Press  Brick 
Co.  v.  McTaggart,  76  Mo.  App.  347,  loc.  cit. 
353.  Our  court  has  said  in  Kau  Claire-St  Louis 
Lumber  Oo.  v.  Wright,  81  Mo.  App.  535,  refer- 
ring to  decisions  holdmg  that  the  blending  of 
lienable  and  non-lienable  items  is  fatal  to  the 
lien,  that  this  applies  only  where  the  mechanic 
or  materialman  knew  that  under  no  circum- 
stances could  the  objectionable  charge  sustain 
a  Uen." 


[4]  WheOier  it  was  nnlnt«itionaI  on  the 
pert  of  plaintlft  in  omitting  the  credit  for 
the  sacks  returned,  was  a  question  of  fact 
for  the  determination  of  the  trial  Judge,  and 
his  finding  upon  that  is  oondnsive  on  us. 

In  Snell  v.  Payne,  supra,  the  Supreme 
Court  of  California,  in  ccmcludlng  the  i»r- 
agraph  whl<Ai  we  have  heretofore  quoted 
in  part,  holding  that  the  price  of  the  padmge 
was  lienable,  says  (115  Oal.  loa  dt  222,  46 
Pac.  1070): 

"But,  at  best,  the  matter  under  eonsideration 
would  merely  be  an  overcharge:  and  it  is  quite 
clear  that  a  recorded  lien,  good  in  other  respects, 
cannot  be  rejected  because  the  amount  claimed 
is  somewhat  larger  than  can  be  sustained  by 
the  proofs,  unless  it  be  so  willfully  false  as  to 
amount  to  a  fraud;  and  nothing  of  that  kind 
appears  here." 

So  our  courts  have  held  in  many  cases  and 
the  learned  trial  Judge  undoubtedly  found 
for  respondent  here  on  that  theory.  As  his 
finding  is  supported  by  substantial  evidence, 
we  cannot  disturb  it 

Appellant  also  asked  a  declaration  of  law 
to  the  effect  that  upon  the  pleadings  and  all 
the  evidence  In  the  case,  plaintiff  is  not  en- 
titled to  a  mechanic's  lien  against  the  proper- 
ty. This  was  refused  and  from  what  we 
have  here  said,  proi)erly  so. 

We  find  no  reversible  error  In  the  action 
of  the  trial  court  and  its  Judgment  is  af- 
firmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


GLBNCOE  LIME  &  CEMENT  CO.  v.  POLAB 

WAVE  ICE  &  FUEL  CO.    0^0.14157.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 

4,  1916.    Rehearing  Denied  AprU  18,  1916.) 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Glencoe  Lime  &  Cement  Com- 
pany against  the  Polar  Wave  Ice  &  Fuel  Com- 
pany. From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

George  W.  Lubke  and  George  W.  Lubke,  Jr., 
both  of  St  Louis,  for  appellant  Abbott,  Ed- 
wards &  Wilson,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  For  the  reasons  stated 
in  the  opinion  in  Glencoe  Lime  &  Cement  Co.  ▼. 
Polar  Wave  Ice  4  Fuel  Co.  (No.  14156)  184  S. 
W.  952,  an  action  between  the  same  parties,  the 
judgment  of  the  circuit  court  in  this  cause  ia 
afHrmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


GLENCOE  LIME  4  CEMENT  CO.  v.  POLAR 

WAVE  ICE  4  FUEL  00.    (No.  14158.) 

(St  Louis  Court  of  Appeals.    Missouri.    April. 

4,  1916.    Rehearing  Denied  April  18,  1916.) 

Appeal  from  St  Louis  Circuit  Court;  3. 
Hugo  Grimm,  Judge. 

Action  by  the  Glencoe  lime  4  Cement  Com- 
pany against  the  Polar  Wave  Ice  4  Fuel  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

George  W.  Lubke  and  George  W.  Lubke,  Jr., 
both  of  St  Louis,  for  appellant  Abbott,  Bd- 
wards  &  Wilson,  of  St.  Louia,  for  respondeat 
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RXTZNOUDS,  P.  X  For  the  reaaons  stated  in 
the  opinion  in  Olencoe  lime  &  Cement  Co.  v. 
Polar  Wave  Ice  &  Fuel  Co.  nSTo.  14156)  184 
S.  W.  962,  an  action  between  tne  same  parties, 
tiie  judgmott  of  tlie  drcnit  court  in  tliis  cause 
is   afiirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


GOOD  ▼.  ROBINSON.     (No.  14116.) 

(St.  Louis  Court  of  Appeals.    Missouri.    April 
4,  1916.) 

BboKEHB  9=944  —  COUFENSATION  —  SpECIAI. 
CONTBAOT. 

Where  plaintiff  broker,  under  a  special  con- 
tract from  defendant  to  sell  land  for  $9,000, 
subsequently  modified  to  $8,750,  after  several 
weeks  effort  failed  to  Interest  his  proposed  pur- 
chaser at  those  prices  and  his  authority  was  re- 
voked, the  defendant,  who,  though  not  negotiat- 
ing with  the  proposed  purchaser  during  this 
time,  some  time  thereafter  sold  to  him  direct- 
ly for  $8,400,  is  not  liable  toi  commission  to 
the  broker. 

[E!d.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  46 ;   Dec  Dig.  <8=>44.] 

Appeal  from  St.  Louis  Circuit  Court; 
George  C.  Hitcbcock,  Judge. 

"To  be  officially  published." 

Action  by  Aaron  H.  Good  against  Jos^ta 
Robinson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Davis  Biggs,  of  St.  Louis,  for  appellant 
Frank  U.  Hasklns,  of  St  Louis,  for  respond- 
ent 

NORTONI,  J.  Tbis  is  a  suit  by  a  real  es- 
tate agent  for  commissionB  on  the  alleged 
sale  of  defendant's  property.  PlaintiH  re- 
covered, and  defendant  prosecutes  the  ap- 
peal. 

It  appears  that  plaintiff,  in  company  with 
bis  customer,  one  August  Manegold,  called  at 
defendant's  residence  In  the  early  part  of 
May,  and  Inquired  if  defendant  desired  to 
sell  his  property.  Manegold  was  seeking 
similar  property  ki  that  neighlwrhood.  De- 
fendant said  he  would  sell  it  and  priced  it 
at  $9,00().  Thereupon  plaintifT,  together  with 
Manegoid  and  defendant  looked  through  the 
property,  and  It  is  said  defendant  agreed  to 
pay  plalntiil  a  commission  of  2%  per  cent 
If  be  sold  it  to  Mangold  at  the  price  of  $9,- 
000.  Plalntur  Instructed  defendant  to  call 
at  his  oiflce  on  the  following  morning,  and 
this  defendant  did.  On  defendant's  calling 
at  plaintiff's  office,  plaintiff  submitted  an 
offer  to  him  of  $8,250  for  the  property,  but 
this  was  promptly  declined.  Nothing  further 
was  done  about  the  matter  until  a  week  or 
two  thereafter,  when  it  is  said  defendant  re- 
duced ttis  price  to  $8,750,  and  agreed  to  pay 
plaintiff  a  commission  on  the  sale  at  that 
figure.  Plaintiff  never  obtained  from  Mane- 
g<dd  an  offer  to  exceed  $8,500  on  the  prop- 
erty, and  defendant  persistently  refused  to 
accept  it  Finally,  about  the  10th  of  June, 
plaintiff  approached  defendant  and  sought 


to  Induce  him  to  accept  $8,800  for  the  prop- 
erty, but  defendant  declined  to  do  so,  and 
thereupon  terminated  his  authority  in  re- 
spect of  the  matter.  In  July  defendant  sold 
the  property  directly  to  Manegold  for  $8,400, 
and  plaintiff  sues  for  a  commission  on  the 
purchase  price.  In  the  view  that  ha  was  the 
procuring  and  Inducing  cause  of  sale.  It  is 
dear  enough  that  the  Judgment  for  plain- 
tiff may  not  be  sustained  on  the  evidence 
before  us,  in  that  plaintiff  was  not  author- 
ized to  negotiate  touclilng  a  sale  of  the  prop- 
erty at  all,  except  under  special  contract 
and  his  authority  was  revoked  by  defendant 
after  a  reasonable  time  had  expired.  It  ap- 
pears from  plaintiffs  own  evidence  that  in 
the  first  instance  he  was  authorized  to  sell 
the  property  to  Manegold  for  $9,000  cash, 
and  was  to  receive  a  commission  of  2%  per 
cent  on  the  sale.  Tlils  he  failed  to  do. 
Shorly  thereafter  he  persuaded  defendant  to 
reduce  the  price,  and  he  was  authorized  to 
negotiate  the  sale  at  $8,750  and  nothing  less. 
Tills,  it  is  conceded,  he  failed  to  do,  for  at 
no  time  did  he  receive  an  offer  to  exceed 
$8,500  on  the  property.  On  the  10th  of  June 
defendant  declined  point  blank  to  accept  this 
amount  and  notified  plaintiff,  as  plaintiff 
says,  that  his  authority  was  revoked  entirely. 
This  court  has  but  recently,  through  Judge 
Allen,  declared  the  law  In  sudi  circumstances 
as  follows: 

"Where  a  special  contract  exists,  it  is  ele- 
mentary that  the  broker  must  show  that  he  has 
fully  complied  with  the  terms  and  conditions 
thereof  before  he  is  entitled  to  recover,  for  oth- 
erwise he  has  not  completed  his  tmdertaking  and 
has  earned  no  commission.  In  such  a  case  the 
owner  may,  in  good  faith,  insist  upon  the  exact 
price,  or  the  fulfillment  of  other  terms  of  the 
contract  and  refuse  to  make  a  sale  to  the  bro- 
ker's customer  on  any  modified  terms;  and  if 
the  broker  falls  to  perform,  after  being  allowed 
full  opportunity  BO  to  do,  the  owner  may,  in 
fact,  thereafter,  as  a  new  deal,  sell  the  proper- 
ty to  the  broker's  customer  on  more  favonible 
terms,  without  incurring  liability  to  the  broker. 
Blackwell  v.  Adams,  28  Mo.  App.  61 ;  La  Force 
V.  Washington  University,  106  Mo.  App.  517,  81 
S.  W.  209:  Tooker  v.  Duckworth,  107  Mo.  App. 
231,  80  S.  W.  963;  Stevens  v.  Bacher,  162 
Mo.  App.  284,  141  S.  W.  1143 :  HuBbes  v. 
Dodd,  164  Mo.  App.  454,  146  S.  W.  446 ;  Mc- 
Cormick  v.  Obanion,  168  Mo.  App.  loc.  cit  6l5, 
153  S.  W.  267.  But  even  in  such  cases,  if  the 
owner  chooses  to  deal  with  the  broker's  customer 
at  a  lower  price  or  n^on  other  terms,  while  the 
broker's  agency  remains  unrevoked,  and  he  is 
still  working  with  his  customer  at  the  price  and 
upon  the  terms  named  to  him,  the  ovrner  will  I>e 
liable  to  the  broker  for  commissions  upon  a  sale 
so  consummated  by  him  with  the  broker's  cus- 
tomer. See  Wetzell  &  Griffith  v.  Wagoner,  41 
Mo.  App.  509;  Larow  v.  Bozarth,  68  Mo.  App. 
407 ;  Grether  v.  McCormick.  70  Mo.  App.  325 : 
Nichols  V.  Whitacre,  112  Mo.  App.  692,  87  S. 
W.  594;  Hovey  &  Brown  v.  Aaron,  133  Mo. 
App.  573,  113  S.  W.  718 ;  Lane  v.  CXmningham, 
171  Mo.  App.  17,  153  S.  W.  526."  Jennings  v. 
Overholt  186  Mo.  App.  505,  611,  172  S.  W. 
449,  451. 

In  the  Instant  case  it  appears  that  plain- 
tiff's authority  was  under  a  special  contract 
at  first  to  sell  at  $9,000,  and  subsequently 
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modified  tc  sell  at  |8,760.  This  was  the  lim- 
it of  bis  authority,  and  defendant  declined, 
when  requested  to  do  so,  to  authorize  a  sale 
for  a  less  price.  Moreover,  after  plaintiff 
had  endeavored  for  several  weeks  to  inter- 
est the  proposed  purchaser  at  the  prices 
made,  his  authority  in  respect  of  the  matter 
was  revolted  entirely.  There  Is  nothing  In 
the  case  to  suggest  that  plaintiST  was  author- 
ized to  find'  a  purchaser  on  terms  to  be 
agreed  upon  between  the  defendant  and  pur- 
chaser, and  there  is  no  evidence  to  indicate 
that  defendant  negotiated  with  Manegold 
during  the  time  that  plaintlfT  was  authorized 
to  sell  under  the  special  contract  above  men- 
tioned, although  It  does  appear  that  some 
time  after  defendant  had  revoked  plaintiff's 
authority  defendant  sold  the  property  to 
Manegold  at  a  less  price  than  that  at  which 
plaintiff  was  authorized  to  sell  it.  It  is 
clearly  a  case  of  special  authority  terminat- 
ing after  a  reasonable  time  had  elapsed. 
Obviously  no  reeovei-y  may  be  had  by  plain- 
tiff In  such  circumstances  on  account  of  the 
sale  made  by  defendant,  for  at  most  his  au- 
thority and  right  of  recovery,  if  any,  arose 
from  the  special  contract,  under  which  he 
confesses  he  was  unable  to  consummate  a 
sale,  and  it  was  competent  for  defendant  to 
revoke  the  authority  of  the  agent,  as  he  did, 
after  a  reasonable  time  for  effecting  the  sale 
had  elapsed,  and  sell  the  property  to  whom- 
soever he  could  at  a  price  to  suit  him. 

The  judgment  should  be  reversed.    It  is 
so  ordered. 

BEYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


GARDINER  v.  McPIKB.    (No.  1419a) 

(St.  Louis  Court  of  Appeals.    MissourL     April 
4,  1916.) 

1.  LiuiTATioN  or  Actions  <8='47(2)— Accbuai. 
OS  Action — Covenant  of  Warranty. 

Where  the  grantee  of  warranted  land  dis- 
covered adjolnine  owners  plowing  land  claimed 
to  be  part  of  His  land,  and  he  started  suit 
against  them,  and  they  gave  a  bond  to  account 
to  him  if  successful,  and  he  is  defeated  In  his 
suit,  his  cause  of  action  on  the  warranty  accrues 
on  the  entry  of  judgment  of  the  suit 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  I>ig.  §§  255,  256;  Dec.  Dig.  «=> 
47(2).] 

2.  Appeal  and  Bbrob  ®=3l064(l)— Haemoiss 
H^BOR— Instruction. 

Where  it  does  not  appear  that  appellant's 
rights  ^Yere  prejudiced  by  an  instruction,  it  is 
not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4219;  Dec.  Dig.  «=» 
10G4(1) ;    Trial,  (^nt.  Dig.  |§  475.  525,  563.] 

3.  Covenants   «=>135— AonoNS— Tbiait-In- 

BTBUCTION. 

An  instruction  asked  by  defendant  that  he 
is  not  liable  for  lack  of  title  to  lands  not  in  the 
section  warranted  Is  properly  refused,  where  his 
warranty  was  of  a  certain  acreage  described  by 


metes  and  tioimds,  and  lack  of  tide  to  a  part  of 
that  so  described  was  In  issue. 

[Ed.   Note. — For  other  cases,   see  Covenants, 
Cent  Dig.  $  269;   Dec.  Wg.  <S=>135.] 

4.  Tbial  «=115(5)— Abouicbnts  of  Cotthsei. 
— CoirasNTiNo  on  Formes  Pboceedinos. 

Sustaining  objections  to  argument  of  coun- 
sel that  his  client  was  "let  out"  of  a  former  pro- 
ceeding in  which  the  action  was  dismissed  as  to 
him  18  not  error,  especially  where  counsel  ac- 
tually succeeds  in  making  considerable  argd- 
ment  of  this  character. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  283;    Dec.  Dig.  <S=>115(5).] 

5.  Covenants  «=»132(1)— Damages— Wabran- 
TT— Cost  of  Litigation. 

Instructions  permitting  recovery  for  costs 
and  expenses,  including  attorney's  fees  and 
plaintiffs  personal  expenses  in  a  suit  to  defend 
title,  are  not  error,  where  the  actual  judgment 
recovered  thereunder  is  but  sufBcient  to  cover 
the  original  purchase  price  paid,  with  interest 
from  the  accrual  of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Covenant* 
Cent  Dig.  U  200,  262;    Dec.  Dig.  «=9l32(ll.] 

Appeal  from  Circuit  Court,  Pike  Ccmnty; 
Edgar  B.  Woolfolk,  Judge. 
"Not  to  be  officially  published." 
Action  by  John  Gardiner  against  James  B. 
MePlke.    Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Hostetter  &  Haley,  of  Bowling  Green,  for 
appellant.  B.  L.  Motley,  of  Bowling  Green, 
and  Pearson  &  Pearson,  of  Louisiana,  Mo, 
for  respondent. 

ALLEN,  J.  This  is  an  action  for  the  al- 
leged breach  of  covenants  of  warranty  and 
seisin  In  a  deed.  Plaintiff  recovered  below, 
and  the  case  Is  here  on  defendant's  appeal. 

By  warranty  deed  of  August  18,  1903,  the 
defendant,  James  E.  McPike,  a  resident  of 
Pike  county,  Mo.,  conveyed  to  one  Spevak 
two  tracts  of  land  In  Harris  county,  Tex., 
one  purporting  to  be  a  tract  of  711.4  acres, 
constituting  section  or  survey  No.  14,  located 
by  virtue  of  a  certificate  Issued  by  the  state 
of  Texas  to  the  "H.,  T.  &  B.  R.  R.  Co.,"  and 
being  also  described  In  the  deed  by  metes 
and  bounds.  With  the  other  tract  conveyed 
we  are  not  here  concerned.  By  warranty 
deed  of  September  26,  1903,  Spevak  conveyed 
the  two  tracts  of  land  to  John  Gardiner,  Jr., 
plaintiff  herein,  a  resident  of  Ohla 

It  appears  that  plaintiff  leased  the  lands 
so  acquired  by  him  to  one  Howell  for  a  pe- 
riod of  five  years  at  a  nominal  rental ;  the 
lease  terminating  on  January  1,  1909.  Plain- 
tiff testified  that  he  Inspected  the  tracts  be- 
fore purchasing  them,  and  had  the  supposed 
lines  pointed  out  to  him,  and  that  he  visited 
the  property  every  year  thereafter.  In  the 
latter  part  of  1908  Howell  leased  section  or 
survey  15,  lying  immediately  west  of  section 
or  survey  14,  and  which  was  owned  by  one 
Mochel  and  one  Homrlghous,  jointly.  In 
January,  1909,  plaintiff  visited  his  property, 
and  found  that  Howell,  or  his  subtenants, 
had  plowed  a  strip  of  groimd  beyond  the  line 
supposed  by  him  to  be  the  true  line  between 


4ta>l<'or  otb«r  caaaa  M*  urn*  topic  and  KBY-NUUBBR  In  sll  Ka/-Nombsred  Dlcwta  and  Ind«ie* 


Digitized  by 


Google 


Ma) 


OASDINXR  ▼.  MoPIKX 


9B7 


secttons  14  and  IS,  and  conristlnK  of  199.7 
acres  of  the  tract  of  711.4  acres  wlilcb  the 
defendant's  deed  purported  to  convey. 

The  evidence  shows  that  npon  discovering 
this  plaintiff  conferred  with  Mochel  and 
Homrlghous,  and  found  that  they  claimed 
the  strip  of  land  In  question,  asserting  that 
the  tme  line  between  sections  14  and  15  was 
located  at  the  eastern  boundary  line  of  said 
■trip,  and  that  the  same  was  a  part  of  sec- 
tion 16,  to  which  they  had  tltl&  In  Mardi, 
1909,  plalDtiflt  Instituted  suit  in  the  district 
court  of  Harris  county,  Tex.,  against  Mocbel 
and  Homrlghous  and  their  tenants,  to  deter- 
mine the  title  to  the  strip  of  land  mentioned. 
At  or  about  this  time,  pursuant  to  an  agree- 
ment between  the  rival  claimants,  Mocbel 
and  Homrlghous  gave  to  plaintiff  a  bond  con- 
ditioned that  they  would  account  to  plaintiff 
for  the  rents  and  profits  of  the  strip  of  land 
in  controversy  In  the  event  that  be  were 
successful  in  establishing  title  thereto. 
Plaintiff  was  unsuccessful  In  the  suit;  the 
court  by  Its  decree  fixing  the  boundary  line 
between  sections  14  and  15  in  accordance 
with  the  contention  of  Mochel  and  Homrlgh- 
ous. This  decree  was  entered  on  December 
9,  1911.  On  June  7, 1913,  plaintiff  instituted 
this  action  agblnst  defendant,  McPike,  to  re- 
cover for  a  breach  of  the  warranties  contain- 
ed in  the  latter's  deed  to  Spevak.  McPike  had 
been  made  a  defendant  In  the  suit  in  Texas, 
In  accordance  with  the  practice  In  that 
state,  and  the  evidence  shows  that  he  was 
notified  of  the  pendency  thereof;  but  be  was 
not  duly  brought  in  by  process,  and  prior  to 
trial  the  cause  was  dismissed  as  to  him. 

The  purchase  price  paid  by  Spevak  to  Mc- 
Pike amounted  to  (17.50  per  acre;  and  Spe- 
vak sold  the  lands  to  plaintiff  for  (22.50  per 
acre.  Plaintiff  was  permitted  to  show  vari- 
ous items  of  expense  Incurred  In  and  about 
the  prosecution  of  the  suit  in  Texas,  which 
need  not  be  hdl'e  set  out  The  Jury  returned 
a  verdict  in  plaintiff's  favor  for  $3,868.63; 
but  plaintiff  remitted  $17.63,  and  Judgment 
was  entered  for  him  In  the  sum  of  $3,851. 

[1]  I.  Appellant  urges  that  Its  demurrer  to 
the  evidence  should  have  been  sustained  for 
the  reason  that  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations  in 
force  in  the  state  of  Texas.  Under  the  Tex- 
as statute  in  evidence  and  the  decisions  of 
the  courts  of  that  state  It  appears  that  the 
Texas  law  allows  but  four  years  for  the 
bringing  of  an  action  of  this  character.  If 
the  Missouri  statute  is  applicable,  the  suit 
was  brought  in  ample  time.  But  it  appears 
to  be  conceded  that  the  Texas  law  applies, 
as  the  trial  court  held;  the  contention  be- 
tween counsel  being  as  to  the  time  when  the 
statute  began  to  run.  On  this  phase  of  the 
case  we  shall  therefore  confine  ourselves  to 
this  one  question  in  dispute,  assuming,  with- 
out deciding,  that  the  action  is  governed  by 
the  "four-year  statute"  of  Texas. 

The  contention  of  learned  counsel  for  ap- 
pellant is  that  plalntlfTs  cause  of  action  ac- 


crued when  the  tenants  or  subtenants  of 
Mochel  and  Homrighous  entered  upon  and 
plowed  the  strip  of  land  in  question  In  Jan- 
uary, 1909,  which  was  more  than  four  years 
prior  to  the  institution  of  this  action.  On 
the  other  hand,  the  contention  of  respond- 
ent's learned  counsel,  which  was  the  theory 
upon  which  the  trial  court  proceeded,  is  that 
plalntifTs  cause  of  action  ^d  not  accrue  un- 
til the  entry  of  Judgment  In  the  suit  In  Tex- 
as, to  wit,  December  9,  1911,  which  was  less 
than  two  years  prior  to  the  Institution  of 
this  action. 

A  consideration  of  this  question  has  led  us 
to  the  conclusion  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  entry  of 
Judgment  in  the  suit  In  Texas.  It  is  tme 
that  the  decisions  of  that  state,  as  do  our 
own,  hold  that  a  covenantee  need  not  wait 
until  he  is  actually  evicted,  either  by  a  Judg- 
ment of  eviction  or  otherwise,  but  upon  the 
assertion  of  a  paramount  title  by  a  claimant 
to  the  land  he  may  either  surrender  posses- 
sion to  the  holder  of  the  paramount  title,  or 
purchase  the  latter's  claim,  and  proceed 
against  bis  covenantor  as  for  a  breach  of  the 
latter's  cov»iants;  the  burden  then  being 
upon  the  covenantee  to  show  that  the  title  to 
which  he  surrendered,  or  which  he  purchas- 
ed, was  in  fact  the  paramount  title.  See 
Groesbeek  v.  Harris,  82  Tex.  411,  19  S.  W. 
850;  Johns  v.  Hardin,  81  Tex.  loc.  clt  41,  16 
S,  W.  623;  aark  v.  Mumford,  62  Tex.  loc. 
dt.  535;  Leet  v.  Gratz,  124  Mo.  App.  394,  101 
S.  W.  696;  Eaker  v.  Harvey,  179  S.  W.  985. 
But  this  does  not  mean  that  the  statute  of 
limitations  will  necessarily  begin  to  run 
from  the  time  of  the  assertion  of  the  para- 
mount title.  Certainly,  where  the  covenantee 
acquires  and  remains  In  possession,  and  does 
not  surrender  to  the  paramount  title,  but 
disputes  the  same,  the  statute  does  not  be- 
gin to  run  until  there  is  a  Judgment  of  evic- 
tion against  him.  Appellant's  argument, 
however.  Is  that  there  was  an  actual  evic- 
tion of  plaintiff  In  January,  1909,  when  the 
tenants  or  subtenants  of  Mochel  and  Hom- 
righous went  upon  this  strip  of  land  and 
plovred  It,  and  that  this  caused  the  statute 
to  begin  to  run.  But  we  do  not  accede  to 
this.  Under  the  circumstances  we  are  of  the 
opinion  that  there  was  not  then  an  actual 
eviction  of  plaintiff  under  the  paramount 
title  so  as  to  start  the  statute  running. 
Plaintiff  was  In  possession  under  his  deed, 
and  the  entry  of  the  tenants  or,  subtenants 
of  the  owners  of  the  adjoining  section  was 
merely  a  trespass  upon  that  possession.  It 
appears  that  the  location  of  the  true  line  be- 
tween these  two  sections  was  a  matter  of 
great  uncertainty,  and  one  which  could  be 
settled  only  by  a  proceeding  in  court.  The 
rival  claimants  recognized  this.  Plaintiff  be- 
gan the  proceeding  in  court;  and  Mochel 
and  Homrlghous  agreed  to  and  did  give  a 
bond  conditioned  that  they  would  account  to 
plaintiff  for  the  rents  and  profits  if  he  were 
successful  in  the  suit  to  determine  the  true 
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boundary  line.  With  matters  In  tbls  shape 
no  loss  could  accrue  to  plaintiff  until  a  final 
determination  was  had  of  the  proceeding  in 
the  Texas  court 

Even  as  to  those  covenants  In  a  deed  which 
are  broken  when  made,  If  at  all,  the  modem 
doctrine  Is  that  the  statute  of  limitations 
does  not  begin  to  run  until  there  has  been  a 
substantial  breach  resulting  in  damage  to 
the  covenantee.  See  Jones  y.  Hazeltlne,  124 
Mo.  App.  674,  102  S.  W.  40;  Leet  v.  Gratz, 
supra;  In  re  Estate  of  Hanlln,  133  Wis.  140, 
113  N.  W.  411,  126  Am.  St  B^.  038,  and 
note,  17  L.  R.  A.  (N.  S.)  1188.  And  this  Is 
the  doctrine  adhered  to  by  the  courts  of 
Texas.  See  Selbert  v.  Bergman,  91  Tex,  411, 
44  S.  W.  63.  Since  It  appears  that  no  snb- 
stantlal  breach  resulting  In  damage  to  plain- 
tiff occurred  until  Judgment  was  rendered 
against  him  in  the  suit  In  the  district  court 
of  Harris  county,  Tex.,  we  are  of  the  opin- 
ion that  the  statute  then  began  to  run.  Un- 
der the  circumstances  the  eviction,  we  think, 
cannot  be  said  to  have  been  complete  until 
the  boundary  dispute  was  settled  In  the  pro- 
ceeding begun  in  Texas.  And  whether  or  not 
plaintiff  was  to  suffer  loss  and  damage  could 
not  be  determined  prior  to  the  rendition  of 
judgment  In  that  cause.  See  Hays  v.  Talley 
(Tex.  Civ.  App.)  161  S.  W.  429. 

We  therefore  rule  this  assignment  of  error 
against  appellant. 

[2j  11.  Ck>mplaint  is  made  of  an  Instruc- 
tion given  for  plaintiff  in  that  It  refers  to 
the  bond  executed  to  plaintiff  for  the  rents 
and  profits  aforesaid  as  having  been  given 
"at  the  time  that  Howell  et  aL  entered  into 
possession."  It  is  true  that  under  the  evl- 
'dence  it  appears  that  this  bond  was  not 
given  at  the  time  when  tenants  or  subten- 
ants of  the  adverse  claimants  went  upon  this 
strip  of  land  and  plowed  it;  but  the  bond 
was  given  shortly  thereafter,  and  remained 
in  force  during  the  entire  period  covered  by 
the  litigation  in  Texas.  We  do  not  perceive 
In  what  way  defendant's  rights  were  preju- 
diced by  the  Instruction  as  given,  and  hence 
regard  the  giving  thereof  as  not  constituting 
reversible  error. 

[3]  III.  It  Is  argued  that  the  court  erred 
in  refusing  two  Instructions  offered  by  de- 
fendant which,  In  substance,  told  the  jury 
that  McPlke  did  not  warrant  the  title  to 
any  lands  located  In  section  or  survey  16, 
and  that,  if  the  Jury  found  the  109.7  acres 
mentioned  In  the  evidence  to  be,  in  foct,  lo- 
cated in  survey  15,  then  In  no  event  would 
defendant  be  liable  in  this  action.  But  this 
argument,  we  think,  Is  manifestly  unsound. 
Though  the  tract  of  711.4  acres  was  referred 
to  in  defendant's  deed  as  being  section  14,  It 
was  therein  described  by  metes  and  bounds 
as  well,  whereby  the  boundary  lines  were 
definitely  fixed,  and  the  precise  acreage  was 
mentioned.  The  title  failed  as  to  a  portion 
of  the  land  which  defendant's  deed  purport- 


ed to  convey,  casting  liability  upon  defend- 
ant as  for  breach  of  his  covMiants. 

[4]  IV.  An  assignment  of  error  relates  to 
the  court's  ruling  in  restricting  the  argomoit 
of  defendant's  counsel  before  the  Jury.  De- 
fendant's counsel  oommented  on  the  fact  that 
defendant  was  "let  oat"  of  the  Texas  suit 
shortly  prior  to  trial,  and  sought  to  make  it 
appear  that  this  was  tantamount  to  a  vic- 
tory for  defendant  in  that  action.  Objections 
were  sustained  to  argument  along  that  line. 
In  this  we  think  that  the  court  committed 
no  \errotr.  And,  furthermore,  defendant's 
counsel,  despite  objections  and  the  court's 
rulings  thereon,  appears  to  have  succeeded 
in  making  no  little  argument  of  this  charac- 
ter, though  in  the  end  he  took  occasion  to 
gracefully  "bow  to  the  ruling  of  tB6  court" 

[6]  V.  Lastly  it  is  urged  that  the  court 
committed  error  in  giving  instructions  for 
plaintiff  on  the  measure  of  damages,  in  that 
such  instructions  permitted  a  recovery  for 
the  costs  and  expenses  of  the  Texas  suit,  in- 
cluding attorney's  fees  and  plaintiff's  per- 
sonal expenses  incurred  in  connection  there- 
with. But  this  question  may  be  disposed  of 
by  saying  that  It  appears  that  the  amount 
of  the  Judgment,  as  it  now  stands.  Is  suffi- 
cient to  cover  only  the  original  pnrchase 
price  paid  defendant  for  the  199.7  acres,  with 
Interest  thereon,  at  the  rate  of  6  per  cent 
per  annum  from  the  date  of  the  rendition  of 
the  judgment  in  the  Texas  suit 

These  views  result  in  an  affirmance  of  the 
Judgment;  and  it  la  so  ordered. 

BBYNOIiDS,  P.  J.,  and  NOBTONI,  J, 
concur. 


PHIU/IPS  V.  WESTERN  UNION  TELE- 
GRAPH CO.  et  aL    (No«  14433.) 

(St.  Louis  Court  of  Appeals.    MinourL    AinU 
4,  1916.) 

1.  Masteb  and  Servant  <g=»330(3)— Liabiu- 
TT  TO  Third  Pebsons— Bvidkwcb— Coubse 

OF   Eia'I/)TVSNT. 

In  an  action  for  personal  injuries  to  t 
woman  who  was  struck  and  knocked  down  by  • 
running  boy,  evidence  held  sufficient  to  warrant 
the  jury  in  inferring  that  the  boy  was  employ- 
ed by  defendant  telegraph  company,  and  that 
at  the  time  be  was  returning  from  delivering  i 
message  for  defendant,  and  was  in  the  course  of 
his  employment,  though  a  short  time  before  he 
had  deviated  from  his  proper  route  to  snatch  a 
paper  from  a  newsboy. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1272;  Dec.  Dig.  «=> 
330(3).] 

2.  Mastkb  aitd  Sebvaitt  4s»882(2}  —  Liabil- 
ITT  TO  Thibd  Pkbson— QuKsnoirs  roB  Jnsr 

— COUBSE  of  EaCFI^TIOCNT. 

Where  a  telegraph  messenger,  returning  to 
the  company's  office,  deviated  from  his  route  to 
snatch  a  paper  from  a  newsboy,  bat  had  resumed 
liis  course  before  he  ran  into  plaintiff's  wife,  it 
was  a  question  of  fact  for  the  jury  wfaetb»  he 
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WM  aetiag  bt  die  course  of  his  employmciit  when 
be  ran  into  plaintiff's  wife. 

[Ed.  Note.— For  other  cases,  see  MMter  and 
Servant,  Cent  Dig.  i  1275;  Dea  Dig.  «=» 
832(2).] 

3.  Masteb  and  Sebvant  «=»330@)— Liabioi- 
TZ  TO  Thibd  Pebsons— Pboot  of  Reiaiion* 
enrp— Unifobm. 

The  fact  that  •  boy  is  wearing  the  uniform 
of  a  tele^aph  company  and  a  cap  having  its 
letters  on  it  is  sufficient  to  establish  his  em- 
ployment by  the  company  at  the  time  he  ran  into 
and  Injured  plaintiff^s  wife. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1272;  Dec;  Dig.  «=> 
330(3).] 

4.  SIasteb  and  Sebvakt  «=»302(2)— I.iIabiu- 
TT  TO  Thied  PEEBosa— Acts  of  Skbvakt— 

OOT7R8E  OF  ElCPLOTMENT. 

A  telegraph  companry  is  liable  for  damages 
caused  by  its  messenger  boy  running  Into  a  wo- 
man while  he  was  returning  to  the  company's 
office  after  the  delivery  of  a  message. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1218,  1219;    Dec.  Dig. 
•=»302®.] 
6.  Evidence  «=»75— PBESTnttTioKS— Failube 

TO  Pboduce  Testmont. 

While  plaintiff,  to  recover  for  injuries  in- 
flicted by  the  employ^  of  defendant  must  prove 
that  the  employs  was  acting  within  the  scope  of 
his  employment  at  the  time  the  injuries  were 
inflicted,  where  there  was  evidence  that  the 
injuries  were  inflicted  by  a  messenger  boy  em- 
ployed by  defendant  who  was  returning  to  the 
office,  carrying  an  envelope  similar  to  those  in 
which  the  defendant's  messages  were  delivered, 
the  jary  can  infer  from  defendant's  failure  to  in- 
troduce evidence  that  the  boy  was  not  then  en- 
gaged in  the  discharge  of  his  duties,  that  it  could 
not  do  so,  because  such  was  not  the  fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  95;   Dec.  Dig.  «8=>75.] 

Appeal  from  St.  Louis  Circuit  Court,  James 
B.  Wlthrow,  Judge. 

Action  by  Gustave  W.  Phillips  against  the 
.Western  Union  Telegraph  Company  and  an- 
other. Judgment  for  plaintiff,  and  the  named 
defendant  appeals.    Affirmed. 

Ferrlss,  Zumbalen  &  Ferriss,  of  St  Louis, 
for  appellant  Wm.  H.  ^cClarln  and  Jones, 
Hocker,  Hawes  &  Angert,  all  of  St.  Louis, 
for  re^MHident 

Statement 

REYNOLDS,  P.  J.  About  7  o'clock,  on  the 
evening  of  December  28th,  1912,  plaintUf  and 
his  wife  were  standing  at  the  southeast  cor- 
ner of  Grand  avenue  and  Olive  street.  In  the 
dty  of  St  Louis,  awaiting  an  opportunity  to 
cross  to  the  west  side  of  Grand  avenue.  Mra. 
Phillips  was  standing  on  the  east  curb  of 
Grand  avenue,  a  few  feet  south  of  Olive,  one 
of  her  feet  resting  on  the  sidewalk,  the  oth- 
er on  the  street  some  4  Inches  below  the  level 
of  the  sidewalk,  when  she  was  run  Into  by 
Samuel  Kenzell,  a  boy  between  16  and  17 
years  of  age,  and  knocked  down  with  such 
violence  that  her  right  femur  or  hip  bone, 
and  also  her  right  wrist  were  broken. 

It  Is  charged  In  the  petition  that  at  the 
time  he  ran  Into  Mrs.  Phillips,  Kenzell  was 
a  messenger  boy  in  the  employ  of  the  West- 


ern Union  Telegraph  Company  (herdboafter 
referred  to  for  brevity  as  the  Western  Un- 
ion), and  at  the  time  was  engaged  in  the  per- 
formance of  his  duties  as  such  messenger 
boy,  and  that  his  act  of  running  into  and 
knocking  Mrs.  Phillips  down  was  due  to  his 
careless,  negligent  and  reckless  conduct  and 
done  while  In  the  line  of  bis  employment. 
Averring  that  the  expense  on  account  of  hos- 
pital charges,  etc.,  which  plaintUF  had  paid, 
was  In  excess  of  $1(X)0,  and  that  he  had  in- 
curred other  liabilities  on  account  of  the  at- 
tendance of  physicians  and  surgeons  In  ex- 
cess of  $2500,  and  that  he  had  been  deprived 
of  the  society  and  services  of  his  wife  ever 
since  the  accident,  plaintiff  avers  that  be 
has  been  damaged  in  the  sum  of  $7500,  for 
which,  with  costs,  he  demands  judgment 
against  the  minor  and  the  Western  Union. 

Each  of  the  defendants,  by  separate  an- 
swers, denied  all  the  allegations  In  the  peti- 
tion save  that  the  Western  Union  admitted 
that  It  was  engaged  at  the  time  In  the  busi- 
ness of  receiving,  transmitting  and  delivering 
telegrams. 

The  trial  was  before  the  court  and  a  Jury. 
Without  setting  It  out  In  detail,  it  is  sufil- 
dent  to  say  that  there  was  evidence  tending 
to  show  that  at  the  time  of  the  Injury  to  Mrs. 
Phillips,  the  Western  Union  had  In  Its  em- 
ploy messenger  boys  who  generally  wore  a 
uniform  consisting  of  a  cap  with  the  words 
"Western  Union"  on  it,  and  a  blue  coat  with 
brass  buttons,  and  that  at  the  time  of  the 
accident  Kenzell  wore  such  a  cap  and  coat. 
It  was  also  in  evidence  that  a  messenger  boy 
of  the  name  of  Kenzell  was  carried  on  the 
payroll  of  the  company  at  the  time.  There 
was  also  evidence  tending  to  show  that  at 
the  time  of  the  happening  of  the  accident 
the  Western  Union  had  a  branch  office  In  a 
drugstore  situated  on  the  southwest  comer 
of  Olive  and  Grand,  with  entrances  on  both 
streets;  that  Kenzell  was  on  duty  at  that 
office  as  messenger;  that  on  the  evening  of 
the  happening  of  the  accident  Kenzell  was 
rapidly  walking  or  running  west  on  Olive 
street  and  about  the  center  of  the  south  pave- 
ment of  that  street,  and  when  near  the  cor- 
ner of  Grand  and  Olive  saw  a  newsboy  named 
Pennington,  with  whom  he  was  acquainted, 
standing'  about  on  the  north  curb  of  Olive 
street,  on  the  south  side  of  the  street  and 
near  the  comer  of  Grand  avenue,  with  a  bun- 
dle of  newspapers  under  his  arm.  Running 
along  and  swerving  toward  Pennington,  Ken- 
zell grabbed  a  paper  from  under  Pennington's 
arm  and  carrying  it  in  bis  left  hand  continu- 
ed running  rapidly  toward  Grand  avenue, 
looking  back  over  his  shoulder  toward  Pen- 
nington. Mrs.  Phillips,  as  stated,  was  stand- 
ing on  the  west  curb  of  Grand,  a  few  feet 
south  of  Olive,  and  a  few  feet  south  and 
west  of  Pennington,  so  that  Kenzell,  who  had 
turned  off  slightly  from  his  direct  course  to 
grab  the  paper  from  Pennington,  then  ran 
along  Ollre  toward  the  southwest,  and  so 
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numlnig  ran  Into  Bfn.  PhlUips  and  knocked 
her  down.  He  then  proceeded  across  Olive 
street  and  entered  the  drugstore  In  which 
the  branch  office  of  the  Western  Union  was 
located.  Directly  after  the  accident  he  was 
found  In  that  office  and  identified  as  the  boy 
who  had  knocked  Mrs.  Phillips  down.  Two 
or  more  witnesses  testified  that  at  that  time 
they  saw  an  envelope  in  the  right  hand  of 
Kenzell,  which  they  recognized  as  the  ordi- 
nary envelope  used  by  the  Western  Union  for 
the  delivery  of  messages. 

Beyond  the  testimony  as  to  the  extent  of 
the  injuries  received  by  Mrs.  Phillips,  which 
are  said  to  be  permanent,  disabling  her  from 
performance  of  her  wifely  household  duties, 
and  the  expense  to  which  plaintiff  had  been 
put,  which  was  heavy,  this  is  substantially 
the  testimony  for  plaintiff,  except  that  a 
statement  said  to  have  been  made  by  Ken- 
zell was  read  in  evidence,  but  admitted  sole- 
ly as  against  him,  and  not  now  relevant  on 
this  appeal. 

The  only  evidence  Introduced  by  defendant 
was  a  diagram  of  the  locus  in  quo  and  some 
testimony  tending  to  contradict  statements 
by  plaintiff  as  to  his  loss  of  earnings  In  at- 
tending upon  his  wife,  and  as  to  the  circum- 
stances under  which  he  had  left  the  service 
of  various  companies  by  which  he  had  been 
employed. 

At  the  conclusion  of  the  testimony  for  plain- 
tiff and  again  at  the  conclusion  of  all  the  tes- 
timony in  the  case,  defendant  Western  Union 
Telegraph  Company  demurred,  or,  more  ac- 
curately, asked  Instructions  in  the  nature  of 
demurrers,  which  the  court  refused. 

The  court  gave  three  Instructions  at  the  In- 
stance of  defendants,  refusing  one  asked  as 
to  the  measure  of  damages.  We  will  refer 
to  the  pertinent  instructions  hereafter. 

There  was  a  verdict  In  favor  of  plaintiff 
and  against  both  defendants  in  the  sum  of 
?2000.  The  Western  Union  Telegraph  Com- 
pany, filing  its  motion  for  a  new  trial  and  In 
arrest  of  judgment,  and  excepting  to  the  ac- 
tion of  the  court  in  overruling  these  motions, 
has  alone  appealed. 

Opinion. 

The  assignment  of  error  made  before  ns  Is 
In  permitting  the  case  to  go  to  the  jury  and 
In  allowing  the  verdict  to  stand. 

[1]  Under  this  assignment  It  is  contended 
that  there  was  no  evidence  that  at  the  time 
of  the  collision  defendant  Kenzell  was  engag- 
ed in  the  performance  of  any  duties  as  an 
employ^  of  the  Western  Union  or  that  the  al- 
leged negligence  was  In  respect  to  any  act  or 
deed  on  his  part  re(]uired  by  or  incident  to 
his  employment,  if  any,  and  that  by  the  facts 
shown  by  plaintiff's  evidence,  the  doctrine 
of  respondeat  superior  Is  not  applicable. 

It  Is  hardly  denied  by  the  learned  counsel 
for  appellant  that  Kenzell  was,  at  the  time 
of  the  happening  of  tlie  accident,  a  messen- 
ger boy  in  the  employ  of  appellant,  and  It 
may  be  added  that  the  evidence  tended  to 


show  that  at  the  time  he  was  so  employed 
at  the  branch  office  of  the  appellant  locat- 
ed In  the  drugstore.  The  evid^ice  also  was 
of  such  a  character  as  to  warrant  the  ]nry 
to  infer  that  at  the  time  he,  Kenzell,  was  oa 
his  way  to  that  office  and  that  he  had  in  bis 
hand  an  envelope  identified  as  the  kind  used 
by  appellant  for  the  delivery  or  carrying  of 
messages.  It  Is  true  that  one  of  the  wit- 
nesses who  testified  that  he  recognized  the  en- 
velope as  a  Western  Union  envelope  used 
for  messages  received  or  transmitted  by  that 
company,  admitted  that  he  conld  not  read, 
but  he  very  positively  testified  that  he  was 
familiar  with  the  appearance  of  the  env^<^ 
used  by  the  Western  Union  and  that  he  rec- 
ognized the  one  then,  carried  by  Kenzell  as 
such  an  envelope. 

The  real  point  of  contention  is,  whether, 
at  the  time,  Kenzell  was  in  the  discharge  of 
the  duties  of  his  employment  as  messenger. 

It  must  be  admitted  that  the  evidence  as 
to  this  cannot  be  said  to  be  in  itself  positive. 
The  question  for  us,  as  an  appellate  court,  to 
determine,  however,  is  whether  it  was  of 
such  a  diaracter  as  warranted  the  jury,  in 
consideration  of  It  and  of  all  the  other  facts 
and  circumstances  in  evidence,  to  draw  the 
Inference  that  at  the  time  Kenzell  was  ac- 
tually in  the  discharge  of  the  duties  of  his 
employment;  if  he  was,  it  can  hardly  be 
doubted  that  the  ai^ellant,  Western  Union,  is 
liable. 

The  question,  not  only  as  to  his  employ- 
ment, but  as  to  whether  at  the  time  and  place 
Kenzell  was  performing  the  usual  duties  of  a 
messenger  boy  for  appellant,  such  as  deliver- 
ing messages  and  returning  to  the  office  of 
appellant  from  the  delivery  or  attempted  de- 
livery of  messages,  was  distinctly  placed  be- 
fore the  Jury,  not  only  by  the  Instructions- 
asked  and  given  at  the  instance  of  appellant 
but  by  those  given  at  the  instance  of  respond- 
ent. Thus,  at  the  instance  of  respondent,  the 
court  told  the  Jury  that  If  they  found  that 
on  the  day  named  Mrs.  Phillii>3,  the  wife  of 
plaintiff,  was  standing  on  the  east  side  of 
Grand  -avenue,  near  its  intersection  with 
OUve  street,  and  while  so  standing  at  that 
place,  the  defendant  Kenzell,  in  a  careless, 
negligent  and  violent  manner  ran  Into  and 
collided  with  her,  and  that  as  a  direct  re- 
sult thereof  plaintiff's  wife  was  knocked 
into  the  street  and  injured,  and  that  plain- 
tiff has  suffered  loss  thereby,  then  plaintiff  is 
entitled  to  recover  against  the  defoidant 
Samuel  Kenzell.    This  instruction  continues: 

"If  the  Jury  also  finds  from  the  evidence  that 
at  the  time  of  said  collision,  the  defendant  Sam- 
uel Kenzell  was  in  the  employ  of  the  defendant 
Western  Union  Telegraph  Company  as  a  mes- 
senger boy,  and  that  at  the  time  of  said  collision 
he  was  engaged  in  and  about  the  performance  of 
hia  duties  as  such  messenger  in  returning  from 
delivering  a  telegram,  then  the  jury  should  also 
find  in  favor  of  the  plaintiff  and  against  the  de- 
fendant Western  Union  Telegraph  Company." 

In  another  Instruction,  also  given  at  the  in- 
stance of  plaintiff,  the  court  directed  the 
Jury  that  as  easenHal  to  zec9very  against 
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both  defendants,  they  must  find  from  the 
evidence  and  circumstances  given  in  evidence, 
that  at  the  time  and  place  of  the  accident 
''Samuel  Kenzell  was  performing  for  defendant 
Western  Union  Telegraph  Company,  the  ngnal 
duties  of  a  messenger  boy,  such  as  delivering 
messages  and  retorning  to  the  Western  Union 
oflSce  from  the  delivery  or  attempted  delivery  of 
messages." 

At  the  Instance  of  appellant  the  court  in- 
structed the  Jury,  that  plaiatUf  was  not  en- 
titled to  a  verdict  against  the  Western  Union 
Telegraph  CSompany 

"merely  upon  proof  that  defendant  Kenzell  was 
a  messenger  boy  in  its  employ  when  the  accident 
occurred,  but  plaintiff  must  further  prove,  by  the 
greater  weight  of  the  evidence,  that  Kenzell  was 
actually  engaged  in  the  perioima«ce  of  his  du- 
ties at  the  time  of  the  collision,  and  that  the 
injuries  to  Mrs.  Phillips  were  caused  by  Ken- 
zeU's  negligence  in  or  about  the  perfDrmance 
of  his  said  duties." 

At  tbe°  instance  of  appellant  the  conit  tat- 
tber  instmcted  the  Jury  that  the  fact.  If  It 
be  a  tbct,  that  Kenzell-  was  a  messenger  tx>y 
in  the  employ  of  the  Weatem  Union  at  the 
ttme  of  tUe  accident 

"does  not  of  itself  warrant  or  support  the  finding 
that  he  was  actually  performing  his  duties  as 
such  messenger  boy  at  the  time  of  the  accident, 
but  such  finding  can  be  based— If  at  all — upon 
independent  evidence  to  that  effect" 

So  that  beyond  all  controversy  the  issue 
was  distinctly  presented  to  the  Jury  at  the 
instance  of  appellant  and  resiwndent  as  to 
whether  at  the  time  of  the  accident  the  boy 
Kenzell  -was  actually  engaged  in  the  perform- 
ance of  his  duties  as  messenger  boy  for  the 
Western  Union. 

The  question  Is,  did  the  evidence  warrant 
these  Instructions? 

12]  It  Is  strenuously  argued  by  learned 
counsel  for  appellant  that  the  deviation  by 
Kenzell  from  his  direct  route  along  Olive 
street  to  the  other  side  of  the  street  to 
snatch  the  paper  from  the  hands  of  the  news- 
boy standing  there,  a  friend  and  acquaint- 
ance of  his,  was  such  a  deviation  from  the 
route  and  course  which  Kenzell  should  have 
pursued  in  returning  to  the  ofBce  of  appel- 
lant, and  an  act  not  in  the  line  of  his  duty 
under  his  employment  by  the  Western  Un- 
ion but  for  his  own  purposes,  that  the  West- 
em  Union  cannot  be  held  responsible  for  the 
consequences  of  that  devlatlrai.  As  covering 
this  point,  the  court,  at  the  instance  of  re- 
spondent, added  to  the  second  instruction 
above  given  this:  That  Oiey  might  find  that 
Kenzell  was  then  In  the  discharge  of  his  du- 
ties as  messenger  notwithstanding  the  Jury 
might  find 

"that  shortly  prior  to  the  collision  Samuel  Ken- 
zell may  have  grabbed,  for  his  own  use,  a  news- 
paper from  a  newsboj,  and  was  running  with 
the  same  in  his  hand. 

At  the  Instance  of  appellant  the  court  f  ur- 
tber  told  the  Jury  that  even  if  they  should 
find  and  believe  that  Kenzell  was  a  messen- 
ger boy  and  was  engaged  in  his  duties  on 
the  evening  of  the  accident, 
"yet  if  yoa  further  find  that  he  tnmed  aside 
temporarily  from  the  performance  of  his  duties 
1S4  S.W.-61 


as  messenger  boy  and  undertook  to  get  a  news- 
paper solely  for  his  own  pleasure  and  purposes 
from  the  newsboy  at  Grand  and  Olive  streets, 
and  that  his  collision  with  Mm.  Phillips  ooouc- 
r^  while  he  was  trying  to  get  away  with  said 
newspaper  against  the  consent  of  the  newsboy, 
and  not  as  the  result  of  any  act  within  the  line 
of  his  duties  as  messenger  bor,  then  tJM  Tele- 
graph Company  is  not  Uable  for  the  results  of 
said  collision  and  your  verdict  will  be  in  favor 
of  said  Telegraph  Company." 

These  Instructions  clearly  submitted  the 
character  of  this  so-called  diversion  to  the 
Jury  as  a  question  of  fact  Properly  so,  for 
we  cannot  determine  it  as  one  of  law.  Ad- 
mitting the  deviation  from  his  usual  course 
and  for  the  purpose  of  attending  to  a  purely 
personal  matter,  the  evidence  is  clear,  that 
having  accomplished  that  purpose,  Kenzell 
resumed  his  course  veering  somewhat  from  a 
direct  line  for  the  entrance  to  the  branch 
ottlce  of  the  Western  Union  on  the  west  side 
of  Olive  street,  and  that  it  was  whUe  be  was 
pursuing  this  course  and  returning  to  the 
office  that  he  ran  into  Mrs.  Phillips.  We  hold 
that  point  as  to  deviation  from  his  direct 
course  by  Kenz^l  for  bis  own  purposes,  so 
strenuously  made  by  printed  argument  and 
brief  and  In  the  argument  before  the  court, 
as  we  are  advised,  as  not  tenable. 

[S]  As  before  said,  we  do  not  tbink  it  can 
be  seriously  contended,  we  do  not  in  fact 
understand  that  it  is  seriously  contended, 
that  at  the  time  of  the  accident  Kensell  was 
not  In  tbe  employ  of  the  appellant  as  mes- 
senger boy.  His  uniform  and  the  letters  on 
his  cap  would  be  sufficient,  under  tbe  author- 
ity of  our  holding  In  the  case  of  Fleishman  v. 
Polar  Wave  Ice  &  Fuel  Co.,  148  Mo.  App.  117, 
127  S.  W.  660,  to  establish  that  Learned 
counsel  for  appellant  challenges  our  decision 
In  this  Fleishman  Case  as  not  In  Une  with 
authority  and  refers  to  It  as  having  been 
criticised  by  a  very  able  text-writer.  See  6 
Labatt's  Master  &  Servant  (2d  Ed.)  note  4, 
i  2281a,  p.  6887.  As  we  understand  the  criti- 
cism of  this  decision  by  the  text-writer,  it 
goes  more  to  that  part  of  it  which  holds  that 
It  could  be  inferred,  from  the  fact  that  the 
wagon  belonged  to  the  Polar  Wave  Iqe  &  EHiel 
Company  and  was  in  charge  of  Its  servants, 
that  they  were  acting  in  the  course  of  their 
employment  at  the  time  of  the  accident,  than 
to  the  identlflcatlon  of  the  wagon  as  be- 
longing to  the  Polar  Wave  Ice  &  Fuel  Com- 
pany. It  may  be  said  with  reference  to  the 
Fleishman  Case  that  in  Wledeman  v.  St 
Louis  Taxlcab  Co.,  182  Mo.  App.  623.  165 
S.  W.  1105,  and  which  was  written  for 
our  court  by  former  Judge  Goode,  that  In 
an  opinion  by  Judge  Allen,  who  was  not 
a  member  of  our  court  at  the  time  of  the 
decision  In  tbe  Fleldiman  Case,  the  law  then 
announced  was  distinctly  recognized  and 
applied.  We  see  no  reason  to  now  depart 
from  it  certainly  not  in  so  far  as  the  iden- 
tification of  KenzeU  as  being  in  the  employ 
of  tbe  appellant  is  C(»icemed. 

[4]  It  is  argued  by  the  very  learned  counsel 
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for  appellant  tbat  a  human  being,  even 
though  an  employ^,  Is  not  owned  by  hU  em- 
ployer, and  his  every  movement  is  not  under 
the  exclnslre  control  of  his  employer,  and 
It  Is  contended  that  the  testimony  as  to  the 
Western  Unl(Hi  envelope  being  in  his  band  at 
the  time  of  the  accident  is  too  weak  and  too 
much  discredited  and  too  inconclosive  to  be 
given  any  effect ;  that  in  every  case  in  which 
the  name  of  the  defendant  has  been  given 
special  significance,  the  Injury  was  caused 
by  a  wagon  or  a  truck  or  a  car,  or  some  In- 
strumentality of  that  sort,  and  that  there  the 
name  was  regarded  as  some  evidence  of 
ownership,  but  that  this  doctrine  has  never 
been  extended  to  such  a  case  as  the  one  be- 
fore us  and  cannot  be  logically  extended. 
Hence  It  Is  argued  that  the  plalntifT  has  to- 
tally filled  to  make  out  a  prima  facie  case 
that  Kenz^  was  performing  his  duty  as  an 
employs  of  the  Telegraph  Company  when  the 
collision  occurred. 

We  think  that  the  point  of  this  argument 
is  conclusively  covered  by  a  decision  of  the 
Supreme  Judicial  Court  of  Massachusetts  In 
Ryan  ▼.  Keane  et  al.,  211  Mass.  643,  98H.E. 
580,  47  Ia  R.  A.  (N.  8.)  142.  In  that  case  Mr. 
Justice  De  Courcy,  who  wrote  the  opinion, 
after  saying  that  there  was  no  dispute  but 
that  one  Boylan  was  an  employ^  of  defend- 
ants, and  that  he  had  run  into  and  knocked 
down  the  plaintiff,  who  brought  his  action 
against  defendants,  Boylan's  employers,  for 
assault  and  negligence,  has  said  (211  Mass. 
loc.  dt  644,  96  N.  B.  590,  47  U  R.  A.  [N. 
S.]  142): 

"As  to  the  manner  in  which  the  two  men  came 
in  contact  the  jury  presumably  believed  the 
plaintiff's  story,  which  was  that  he  was  crossing 
the  yard  toward  the  wagon  which  he  had  hired, 
when  Boylan  came  along  in  a  hurry,  called  out 
'Get  out  of  my  way,'  and  immediately  afterwards 
jostled  the  plaintiff  or  pushed  him  aside,  when  he 
had  ample  unobstructed  space  in  which  to  pass. 
On  these  facts  the  plaintiff  could  recover  under 
his  count  for  an  assault,  or  under  that  alleging 
negligence.  That  Boylan  was  in  the  employ  of 
the  defendants  at  the  time  of  the  accident  was 
admitted  by  the  defendant  Keane  and  by  Boy- 
lan, and  ia  apparent  from  the  uncontradicted 
testimony.  He  had  been  sent  by  his  employer 
to  get  the  wagon,  had  helped  the  driver  to  hitch 
in  the  horse,  and  was  hurrying  back  in  a  direct 
course  from  the  wagon  yard  to  the  stable  in 
order  to  resume  his  Other  routine  duties  as  sta- 
bleman. Although  he  had  completed  one  of  his 
daily  tasks  he  remained  in  the  service  of  the  de- 
fendants and  subject  to  their  directions;  and 
the  relation  of  employer  and  employ^,  with  its 
accompanying  legal  rights  and  obligations,  con- 
tinued while  the  employe  was  going  from  one  to 
another  portion  of  his  day's  work.  •  •  •  The 
jury  were  warranted  in  finding  that  Boylan  was 
acting  within  the  scope  of  his  employment  at  the 
time  when  he  ran  into  the  plaintiff.  Probably 
this  would  not  be  qnestioned  if  he  were  driving 
the  horse  at  the  time  and  drove  the  wagon 
against  the  plaintiff.  In  the  act  of  returning  to 
the  stable  he  was  doing  what  he  was  ordered  to 
do,  and  his  purpose  was  to  i>erform  the  work 
of  his  employer  for  which  he  was  engaged.  He 
was  none  the  less  acting  in  the  course  of  his 
employment  because  bis  method  of  performing 
his  duty  was  careless;  and  if  in  hurrying  to  do 
his  work  at  a  busy  hour  in  tho  morning  he  care- 


le&sly  or  willfully  jostled  against  and  injured  the 
plaintiff,  the  defendants  are  liable  for  his  act." 

It  appears  to  us  that  the  principle  here 
announced  is  as  applicable  to  the  messenger 
boy  running  on  his  own  legs  as  if  he  had 
been  riding  a  bicycle,  or  a  horse,  or  driving 
a  wagon. 

[S]  Learned  counsel  for  respondent  make 
the  point  that  the  fact  that  defendant  offer- 
ed no  evidence  whatever  as  to  the  matter  of 
employment  of  Kenzell,  or  the  business 
which  he  was  at  the  time  engaged  in,  in  it- 
self raises  the  presumption  that  the  boy  was 
about  the  business  of  the  ma&ter.  For  this 
proposition  counsel  refer  us  to  a  decision  of 
our  court  in  Long  v.  Nnte,  123  Mo.  App.  204, 
100  S.  W.  511.  In  that  cnse  our  court  said 
(123  Mo.  App.  209,  100  S.  W.  513),  treating 
of  an  accident  brought  about  by  the  careless- 
ness, as  it  is  alleged,  of  a  chauffeur  said  to 
be  at  tho  time  in  the  employ  and  on  the  busi- 
ness of  the  defendant,  that  If  the  chauffeur 
was  using  the  automobile  surreptitiously,  the 
fact  that  he  was  so  using  it  was  peculiarly 
within  the  knowledge  of  defendant.  "No 
effort  was  made  to  procure  the  evidence  of 
the  (±auffeur  and  defendant  did  not  testi- 
fy that  the  chauffeur  was  using  the  automo- 
bile without  authority.  The  failure  of  de- 
fendant to  testify  that  the  chau&eur  was 
usiing  the  automobile  for  his  own  ends  and 
without  authority,  and  bis  failure  to  pro- 
cure the  evidence  of  the  chauffeur,  raises 
the  presumption  that  the  latter  was  about 
the  master's  business  at  the  time  of  the  ac- 
cident and  was  iu  possession  of  the  automo- 
bile by  his  consent.  Baldwin  v.  Whitcomb, 
71  Mo.  651.  Where  a  servant,  who  is  em- 
ployed for  the  special  purpose  of  operating 
an  automobile  for  the  master,  is  found  op- 
erating it  in  the  usual  manner  such  machines 
are  operated,  the  presumption  naturally  aris- 
es that  he  la  running  the  machine  in  the  mas- 
ter's service.  If  he  Is  not  so  running  it,  this 
fact  is  peculiarly  within  the  knowledge  of 
the  master,  and  the  burden  is  on  him  to 
overthrow  this  presumption  by  evidence 
which  the  law  presumes  he  is  in  posses- 
sion of." 

In  McClanahan  v.  St  Louis  &  San  Francis- 
co U.  U.  Co.,  147  Mo.  App.  Stm,  loc.  cit  412, 
126  S.  W.  535^  542,  we  held  to  the  like  effect, 
illustrating  the  rule  and  dtlog  in  support 
of  it  1  Starkie  on  Evidence,  6  Am.  Ed.  (1S37). 
*p.  54,  as  the  general  rule,  that 
"the  conduct  of  a  party  in  omitting  to  prodnm 
that  evidence,  in  elucidation  of  the  subject-mat- 
ter in  dispute,  which  is  within  his  power,  and 
which  reste  peculiarly  within  his  own  knowledge, 
frequently  nffords  occasion  for  presumptions 
against  him  ;  since  it  raises  a  strong  suspicion 
that  such  evidence  if  adduced  would  operate  to 
bis  prejudice." 

We  there  cite  many  other  authorities  in 
support  of  this  rule,  and  think  what  is  held 
in  these  cases  is  applicable  here. 

It  is  true  that  plaintiff  must  make  out  hia 
case  by  a  preponderance  of  the  evidence,  but 
it  is  also  true  that  It  is  within  the  province 
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of  the  Jtiiy  to  draw  from  the  facts  and  dr- 
cumstaoces  In  evidence  such  conclusions  as 
those  facts:  and  circumstances  warrant ;  such 
as  legitimately  follow  from  them;  not  mean- 
ing that  they  are  to  indulge  in  guesswork 
and  mere  supposition,  but  that  they  may  act 
on  such  inferences  as  can  naturally  be  drawn 
from  the  facts  and  circumstances  In  evidence. 
The  Western  Union  Telegraph  Company,  a 
public  utility,  Is  so  much  in  the  use  and  eye 
and  knowledge  of  all  our  people,  that  we 
may  assume  that  the  Jury  will  apply  their 
knowledge  of  the  usual  course  of  business  of 
this  great  Instrumentality  of  public  service 
when  considering  facts  connected  with  that 
service.  We  all  know  that  the  Western  Un- 
ion Telegraph  Company  uses  messengers  for 
the  delivery  and  taking  up  of  messages,  dis- 
patches, telegrams.  The  jury,  as  men  of 
ordinary  intelligence,  bad  a  right  to  infer 
that  when  they  had  the  testimony  before 
them  that  Eenzell  was  a  messenger  boy  in 
the  employ  of  the  Western  Union,  clothed 
In  its  usual  uniform,  going  along  the  street 
In  the  direction  of  one  of  the  branch  offices 
of  that  company,  carrying  in  his  hand  an 
envelope  recognized  as  the  envelope  ordi- 
narily nsed  by  the  Western  Union  in  the 
transaction  of  Its  business,  that  he  was  at 
the  time  in  the  discharge  of  the  duties  of  his 
employment.  It  certainly  behooved  defend- 
ant, in  the  light  of  the  evidence  Introduced 
by  plalntltr,  and  it  was  within  Its  power  to 
meet  this  and  to  show,  if  that  was  the  fact, 
that  at  the  time  of  this  accident  this  mes- 
senger boy  was  not  engaged  in  the  discharge 
of  his  duties  as  snch  at  the  time.  That  de- 
fendant did  not  attempt  to  do  this,  undoubt- 
edly led  the  Jury  to  conclude  that  the  ap- 
pellant was  unable  to  do  so. 

We  hold  that  there  was  substantial  evi- 
dence in  this  case  warranting  its  submission 
to  the  jury  and  to  uphold  the  verdict  of  the 
Jnry. 

Discovering  no  reversible  error,  the  judg- 
ment of  the  drcnlt  court  should  be  and  is 
affirmed. 

MORTONI  and  ALLEN,  JJ.,  concur. 


STATE  ez  reL  LOGAN  v.  ELLISON  et  aL, 

Judges.    (No.  18744.) 
(Supreme  Court  of  Missouri.    March  30,  1916.) 

1.  COUBTS    «S>86(2)  — Itmn»— C0NBTBT7CTI0R. 

The  Supreme  Court  will  not  construe  a 
rule  of  a  Court  of  Appeals  except  perhaps  in  a 
case  where  it  might  oecome  absolutely  neces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ceat 
rHg.  i  296;   Dec.  Dig.  «^S5(2).] 

2.  CoTJBTS  «=»487(3)— Cebtifioation  to  Su- 

FBE3CE   OOUBT— EXPISATION  OF  TEBU. 

Under  Oonat.  Amend.  1884,  §  6,  authoriz- 
ing a  Court  of  Appeals  to  certify  the  caoae  to 
the  Supreme  Court  for  specified  reasons,  but 
providing  that  the  court  must  by  its  own  motion 
make  such  transfer  at  the  same  term  at  which 


the  judgment  is  rendered,  and  not  afterwards, 
an  order  and  entry  at  the  second  or  third  term 
after  a  motion  fOr  rehearing  was  overruled,  cer- 
tifying the  case  to  the  Supreme  CJoort,  is  un- 
authorized and  confers  no  jurisdiction  on  the 
Supreme  Court  which  will  prevent  the  issuance 
of  mandamus  to  c<Hnpel  the  Court  of  Appeals 
to  issue  its  mandate  in  conformity  with  its 
decision. 

[£kL  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  if  703,  1309;    Dec.  Dig.  <S=>487(3).] 

3.  Appkai,  ANn  Ebbob  i©=>1217— Powkbs  of 

CotJBT— EXPIBATION    OF    TEKM. 

An  order  of  the  Court  of  Appeals  entered 
on  the  last  day  of  the  term,  givmg  parties  10 
days  to  file  motions  in  cases  ruled  on  at  that 
date,  and  continuing  all  motions  and  other  mat- 
ters pending  until  the  next  term,  did  not  retain 
jurisdiction  of  a  case  in  which  a  motion  for  re- 
hearutg  had  been  mode  and  passed  on,  and  tho 
court  could  not  thereafter  entertain  a  motion  to 
certify  the  case  to  the  Supreme  Court  and  grant 
a  rehearing  on  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errois  Cent  Dig.  §§  4717,  4718;  Dec.  Dig.  «=:> 

4.  Appeai.  and  Ebbob  «=»818— Beheabino— 
Time  fob  Motion— Expibation  of  Tebm. 

Such  an  order  is  sufficient  to  retain  juris- 
diction in  a  cose  for  which  no  motion  for  re- 
hearing had  been  filed  for  the  purpose  of  hear- 
ing such  motion  at  the  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  8199 ;  Dec.  Dig.  <S=)818.] 

Bond,  J.,  dissenting,  and  Woodson,  G  J.,  and 
Revdle,  J.,  dissenting  in  part. 

In  Banc.  Original  proceedings  for  manda- 
mus by  the  State,  on  relation  of  W.  G.  Logan, 
against  James  Ellison  and  others,  as  Judges 
of  the  Kansas  City  Court  of  Appeals.  Chi 
demurrer  to  return  by  respondents.  Peremp- 
tory writ  Issued. 

This  is  an  original  proceeding  by  manda- 
mus brought  in  this  court  to  compel  the 
respondents,  the  judges  of  the  Kansas  City 
Court  of  Appeals,  to  set  aside  an  order  and 
judgment  of  reversal  by  them  rendered,  at 
the  October  term,  1914,  thereof,  on  the  6th 
day  of  said  month,  In  a  cause  then  pending 
in  said  coart,  wherein  the  Kansas  City  Coal 
&  Material  Company  was  appellant  and  W.  G. 
Logan,  the  relator  herein,  was  the  respond- 
ent, to  reinstate  a  former  judgment  of  af- 
firmance rendered  therein  by  said  court  at 
the  October  term,  1913,  thereof,  and  on  the 
5th  day  of  January,  1914;  and  to  issue  the 
mandate  of  said  court  upon  the  last-mention* 
ed  judgment. 

In  response  to  the  alternative  writ,  the  re- 
spondents made  their  return,  which  in  sub- 
stance discloses  these  facts:  That  on  Janu- 
ary 5,  1914,  during  the  October  term,  1913, 
of  said  court,  a  judgment  of  affirmance  was 
by  said  court  rendered  in  said  cause.  That 
on  January  16,  1914,  during  the  same  term 
of  said  court,  the  appellants  filed  In  said 
cause  a  motion  for  a  rehearing.  That  on 
February  2S,  1914,  during  the  same  term  of 
court,  said  motion  was  overruled.  On  the 
last-named  date,  that  being  the  last  day  of 
the  October  term,  1913,  of  said  court,  the 
court  made  a  general  order  to  the  effect  "that 
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all  parties  be  given  tea  days  to  file  motions 
in  cases  ruled  on  tUs  day,"  and  tlien  finally 
adjonrned  the  October  term,  1913,  to  court 
in  course.  At  the  March  term,  1914,  of  said 
court,  and  on  the  2d  day  of  said  month,  the 
appellant  in  the  original  cause  filed  a  mo- 
tion to  have  the  cause  certified  to  the  Su- 
preme Court,  and  on  the  11th  of  the  same 
month  the  aiHiellants  filed  in  said  cause  a  sup- 
plemental motion  to  have  the  same  certified 
to  this  court,  and  also  a  motion  to  set  aside 
the  OTder  overruling  the  motion  for  a  re- 
hearing; that  on  April  15,  1914,  during  the 
same  term,  the  motions  to  certify  the  cause 
to  this  court  were  overruled,  and  an  order 
for  a  rehearing  was  granted.  On  June  1, 
1914,  durinjg.,tbe  same  term,  the  cause  was 
argued  and  submitted,  and  on  July  6,  1914, 
said  term  ofr  court  was  adjourned  to  court  in 
course.  On  October  15,  1914,  at  the  October 
term  of  said  court,  a  judgment  was  by  said 
court  rendered  reversing  the  Judgment  of  the 
circuit  court  and  remanding  tiie  cause,  and  at 
the  same  time  it  made  an  order  certifying  the 
cause  to  tlila  court,  of  its  own  motion. 

The  order  of  February  28,  1914,  made  by 
the  court,  continuing  all  motions  and  other 
matters  pending  In  said  court  until  the 
March  term,  was  as  follows: 

"Now,  the  court  doth  order  that  all  motions 
and  other  matters  pending  be  continued  until 
the  next  March  term  of  this  court,  and  the 
court  doth  further  order  that  all  parties  be 
given  ten  days  to  file  motions  in  cases  ruled  on 
at  this  date." 

The  respondents  base  th^  right  to  set 
aside  the  judgment  of  amrmance  in  the  origi- 
nal case  and  to  reverse,  remand,  and  certify 
said  cause  to  tbis  court  upon  the  ground 
stated  in  their  return,  viz.: 

"That  in  and  by  the  order  aforesaid,  Altered 
in  said  court  on  the  2Sth  day  of  February.  1914, 
and  in  and  by  the  filing  of  said  motion  by  the 
•aid  company  to  transfer  said  cause  to  the  Su- 
preme Court,  filed  on  the  2d  day  of  March,  191^ 
and  in  and  by  the  said  supplemental  motion  and 
motion  to  set  aside  the  order  overruling  the  mo- 
tion for  rehearing  filed  in  said  cause  on  the  11th 
day  of  March,  1814,  and  by  each  of  said  order 
and  said  motions  the  jurisdiction  of  the  said 
Kansas  City  Court  of  Appeals,  and  the  judges 
thereof,  was  retained  in  said  cause  in  and  to 
the  said  March,  1014.  term  of  the  said  Kansas 
City  Court  of  Appeals." 

As  a  further  defense,  respondents  also 
make  the  following  statement  in  their  amend- 
ed return: 

"Respondents  further  say  that  they,  as  Judges 
of  the  Kansas  City  Court  of  Appeals,  and  the 
said  Kansas  City  Court  of  Appeals,  have  no 
jurisdiction  in  this  cause,  because  it  has  been 
certified  to  the  Supreme  Court  of  the  state  of 
Missouri,  under  the  provisions  of  section  6  of 
the  Amendment  of  1884  to  article  6  of  the  Con- 
stitution of  the  state  of  Missouri,  as  wiU  appear 
from  the  record  entry  of  judgment  of  the  said 
Kansas  City  Court  of  Appealis,  entered  on  the 
■aid  6tb  day  of  October,  1914,  and  as  will  ap- 
pear from  the  copy  of  the  opinion  of  this  court, 
nereto  attached  and  made  a  part  hereof." 

To  tbla  return  counsel  for  relators  filed  a 
demurrer. 


John  I.  Wniiamson,  ot  Kansas  City,  for 
relator.  Morrison,  Nugent  &  Wylder,  oC 
Kansas  City,  for  respondents. 

WOODSON,  O.  J.  (after  stating  the  facts 
as  above).  I.  There  are  but  two  legal  prop- 
ositions presented  by  this  record  for  deter- 
mination, and  the  first  is:  Did  the  Court  ot 
Appeals,  under  the  order  of  February  28, 
1914,  before  mentioned,  have  jurisdiction  at 
the  October  term,  1914,  thereof,  to  set  aside 
the  Judgment  of  affirmance,  rendered  by  it  at 
the  October  term,  1913,  when  no  motion  ot 
any  kind  was  pending  in  said  cause? 

Counsel  for  the  relator  contends  that  the 
Court  of  Appeals  had  no  such  Jurisdiction, 
while  the  respondents  insist  tliat  it  bad. 

There  is  an  irreconcilable  confiict  between 
authorities  in  this  state  upon  this  question. 

The  cases  of  State  ex  rel.  v.  PhUips,  96  Mo. 
570, 10  S.  W..182,  and  Childs  v.  Railway,  117 
Mo.  414,  loc.  dt  428,  23  S.  W.  373,  squarely 
bold  that  the  flUng  of  a  motion  for  a  rehear- 
ing in  an  appellate  court  after  the  adjourn- 
ment of  the  term,  under  an  order  allowing 
the  motion  to  be  filed  in  vacation,  continues 
the  cause  so  that  the  opinion  filed  does  not 
become  the  opinion  of  the  court  until  the 
motion  is  disposed  of  at  the  next  term. 
There  is  this  distinction  between  those  cases 
and  the  case  at  t>ar:  In  those  cases  no  mo- 
tion for  a  rehearing  Imd  been  filed  at  the 
time  the  order  was  made  extending  the  time 
to  the  next  term  for  parties  to  file  sucli  mo- 
tions, while  in  the  case  at  bar  the  motion  for 
a  rehearing  had  been  filed  and  overruled  at 
the  time  the  order  of  extension  was  made. 

[11  Under  rule  21  of  this  court  (169  S.  W. 
x)  regarding  motions  for  a  rehearing,  that 
fact  alone  would  be  a  finality  of  the  case, 
without  the  court  of  its  own  motion,  daring 
the  same  term,  should  for  some  good  cause 
resting  In  the  breast  of  the  court  set  the  Judg- 
ment aside;  but  .rule  24  of  the  Kansas  City 
Court  of  >ME>Peals  (109  S.  W.  xiv).  governing 
motions  for  a  rehearing  is  not  so  definite  and 
clear  as  is  said  rule  of  this  court. 

But  from  the  view  -we  take  of  this  case  it 
is  not  necessary  for  us  to  construe  or  give 
effect  to  said  rule  24;  it  is  more  becoming 
to  leave  that  duty  with  the  Court  of  Appeals, 
except  perhaps  in  a  case  where  it  might  be- 
come absolutely  necessary  for  this  court  to 
do  so,  in  order  to  properly  decide  the  case. 
Hie  rule  Invoked  by  ooans^  tor  lelatwr  is 
firmly  established  In  this  state,  as  well  as 
many  others;  and  the  two  cases  before  cited 
seem  to  be  the  only  cases  in  conflict  with  It. 
In  fact,  it  is  elementary  that  after  a  final 
judgment  has  been  rendered  In  a  cause,  at 
one  term  of  the  court.  In  the  abswice  of  a 
statute  to  the  contrary,  with  no  motion  or 
other  pr<H)er  step  has  been  taken  therein,  to 
carry  the  cause  over  to  the  next  tenn  of 
court, '  the  court  possesses  no  ]urisdictl<m  to 
set  aside,  modify,  or  annul  that  Judgment  at 
such  succeeding  or  any  subsequent  term  of 
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the  coort    Jeade  t.  Sims,  258  Mo.  26,  166 

S.  W.  1048. 

In  discussing  this  question,  this  court.  In 
the  former  case,  on  page  3&  of  268  Mo.,  on 
page  1052  of  166  S.  W.,  used  this  language: 

"In  all  cases,  except  those  provided  for  by 
these  statutes,  a  court  has  no  authority  to  dis- 
turb its  judgment  after  the  lapse  of  the  term. 
This  has  been  so  universally  ruled  that  cita- 
tions would  be  to  become  superfluous.  The  de- 
fendants therefore  are  in  no  position  to  lay  hold 
of  either  of  these  two  statutes,  and  the  original 
judgment  was  wrongfully  set  aside  after  the 
lapse  of  the  term,  unless  such  action  can  be 
upheld  upon  one  of  the  other  two  theories  re- 
maining to  be  discussed." 

The  same  question  was  under  consideration 
in  the  case  of  State  ex  rel.  v.  Reynolds,  209 
Mo.  161,  on  page  176,  107  S.  W.  487,  on  page 
491  (15  L.  R.  A.  [N.  S.]  963,  123  Am.  St.  Rep. 
468,  14  Ann.  Cas.  198),  and  in  disposing  of 
It  this  court  used  this  language: 

"If  the  circuit  court  of  St.  Louis  county  had 
made  in  express  terms  an  order  at  a  subsequent 
term  setting  aside  the  final  decree  granting  the 
faijunction  and  ordering  the  receiver  appoint- 
ed, it  would  have  been  absolutely  void  and  of 
no  effect,  because  that  court  had  no  authority 
to  make  such  order  after  the  expiration  of  the 
term  at  which  the  decree  was  made.  And  there 
is  nothing  in  the  Hirael  Case,  anpra,  which 
indicated  anything  to  the  contrary.  State  ex 
reL  V.  Walls,  113  Mo.  42  [20  S.  W.  883] ;  Appo  v. 
People,  20  N.  Y.  531.  In  the  former  case  the 
judge  of  the  court  which  tried  the  case,  after 
overruling  the  motion  for  a  new  trial,  died,  but 
before  signing  the  bill  of  exceptions.  His  suc- 
cessor in  office  attempted  at  a  subsequent  term 
of  the  court  to  set  aside  the  judgment  and  grant 
a  new  trial.    In  that  case  tiiis  court  held  that 

Srohibition  would  lie  to  prevent  the  successor 
1  office  from  setting  aside  the  p'udgment  previ- 
ously entered  for  want  of  jurisdiction  in  the 
court  to  make  the  order.  The  decision  was  not 
based  upon  the  ground  that  the  matter  involved 
had  been  adjudicated  ahd  could  not  on  that  ac- 
count be  again  litigated,  but  was  based  squarely 
upon  the  ground  that  the  court  had  no  juris- 
diction to  make  the  order. 

"The  same  proposition  was  involved  in  the 
Appo  Case,  supra,  and  it  was  there  contended 
that,  when  the  inferior  court  or  tribunal  has 
jurisdiction  of  the  action  or  of  the  subject-mat- 
ter before  it,  any  error  in  the  exercise  of  that 
jurisdiction  can  neither  be  corrected  nor  pre- 
vented bjr  a  writ  of  prohibition.  In  the  discus- 
sion of  that  proposition  the  Court-  of  Appeals  of 
New  Tork  said :  'It  is  true  that  the  most  fre- 
quent occasions  for  the. -use  of  the  writ  are 
where  a  subordinate  tribunal  assumes  to  en- 
tertain some  cause  or  proceeding  over  which  it 
has  no  control.  But  the  necessity  for  the  writ 
is  the  same  where,  in  a  matter  of  which  such 
tribunal  has  jurisdiction,  it  goes  beyond  its 
legitimate  powers ;  and  the  authorities  show 
that  the  writ  is  equally  applicable  to  such  a 
case.  •  •  •  These  cases  prove  that  the  writ 
lies  to  i>reTent  the  exercise  of  any  unauthorised 
power,  in  a  case  or  proceeding  of  which  the 
subordinate  tribunal  has  jurisdiction,  no  less 
than  when  the  entire  cause  is  without  its  juris- 
diction. The  broad  remedial  nature  of  this  writ 
i8_  shown  by  the  brief  statement  of  a  case  by 
Fitzherbert.  In  stating  the  various  cases  in 
which  the  writ  will  lie,  lie  says:  "And  if  a 
man  be  sued  in  the  spiritual  court,  and  the  judg- 
es there  will  not  grant  unto  the  defendant  the 
copy  of  the  libel,  then  he  shall  have  a  prolubi- 
tion  directed  unto  them  for  a  surcease,"  etc., 
until  they  have  delivered  the  copy  of  the  libel, 
according  to  the  statute  made  Anno,  2  H.  6  (F. 
N.  B.  title  Prohibition).  This  shows  that  the 
writ  was  never  governed  by  any  narrow  techni- 


cal rules,  but  was  resorted  to  as  •  convenient 
mode  of  exercising  a  wholesome  control  over  in- 
ferior tribunals.  The  scope  of  this  remedy  ought 
not,  I  think,  to  be  abridged,  as  it  is  far  better 
to  prevent  the  exercise  of  an  unauthorized  pow- 
er than  to  be  driven  to  the  necessity  of  correct- 
ing the  error  after  it  is  committed.  I  have  no 
hesitation,  therefore,  in  holding  that  this  was 
a  proper  case  for  the  use  of  the  writ.'  Appo  v. 
People,  20  N.  Y.  loc  dt.  541,  542.  And  the 
same  conclusions  have  been  reached  by  this 
court  in  the  following  cases:  Morris  v.  Len- 
ox, 8  Mo.  262;  Railroad  v.  Wear,  135  Mo.  loc. 
cit  256  [36  S.  W.  357,  658,  38  L.  R.  A.  341] ; 
State  ex  rel.  v.  Scarritt,  128  Mo,  loc  cit.  338, 
339  J30  S.  W.  1026];  High  on  Ex.  LegaloRem. 
§  789 ;   Spelling  on  Ex.  Legal  Rem.  §  1741." 

The  following  authorities  are  also  directly 
In  point:  Padgett  v.  Smith,  205  Mo.  122,  103 
S.  W.  942 ;  Gratiot  v.  Mo.  Paa  Ry.  Co.,  116 
Mo.  loc.  dt.  470,  21  S.  W.  1094,  16  L.  E.  A. 
189  (concurring  (q;>inloa  of  Barclay  and 
Brace,  JJ.);  Danforth  v.  Lowe,  53  Mo.  loc. 
dt  218;  Hill  v.  City  of  St  Louis,  20  Mo, 
loc.  dt  687;  Black  on  Judgments  (1st  Ed.) 
vol.  1,  S  306,  p.  383 ;  Freeman  on  Judgments 
(4th  Ed.)  vol.  1,  §  96,  pp.  132,  133;  3  Cya 
474,  subsec  b;  17  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  816,  §  7;  Sibbald'v.  United 
States,  12  Pet  491,  9  L.  Ed.  1169;  Bank  v. 
Moss,  6  How.  39,  12  L.  Ed.  335 ;  Bronson  v. 
Schulten,  104  D.  S.  410,  26  L.  Ed.  loc.  dt 
799 ;  Hawkins  v.  C,  C,  C.  &  St  L.  Ry,  Co., 
99  Fled.  322,  39  C.  C.  A.  538;  Brown  v.  Asp- 
den's  Adm'r,  14  How.  25,  14  L.  Ed.  312; 
Prlddy  v.  Hayes,  204  Mo.  358,  102  S.  W.  976 ; 
Wilson  V.  Darrow,  223  Mo.  520,  122  S.  W. 
1077. 

We  have  been  cited  to  no  statute  or  rule 
of  common  law  or  chancery  which  authoriz- 
ed the  Court  of  Appeals  to  make  the  order 
of  February  28,  1914,  extending  the  time  to 
the  next  term  of  court  in  which  to  file  mo- 
tions in  the  causes  mentioned  therdn.  That 
authority  existed,  if  at  all,  upon  the  rule 
announced  In  the  cases  of  State  ex  rd.  y. 
Philips,  siipra,  and  Chllds  v.  Hallway  Co., 
Bopra.  Those  cases  were  not  wdl  consider- 
ed, nor  was  any  atitbority  dted  In  support 
of  the  rule  there  announced.  They  stand 
alone  in  this  state,  and  have  no  foreign  sup- 
port that  I  know  of;  they  are  against  the 
consensus  of  authority  in  this  state  and 
elsewhere,  and  should.  In  my  opinion,  be 
overruled,  which  is'  accordingly  done. 

It  therefore  follows  that  the  order  of  the 
Court  of  Appeals  made  on  Febn^ary  28, 1914, 
extending  the  time  to  the  next  term  of  the 
court  for  ai^ellants  la  the  original  case  In 
which  to  file  the  motlotl  mentioned  was  and 
Is  null  and  void,  and  all  orders  and  judg- 
ments of  the  court  made  therein  at  said  suc- 
ceeding term  are  likewise  null  and  void,  and 
of  no  force  or  effect  whatever. 

[2]  II.  It  is  next  insisted  by  counsel  for 
respondents  that  notwithstanding  the  fact 
that  the  order  of  February  28,  1914,  may 
have  been  unauthorized  by  law,  and  there- 
fore null  and  void,  yet  the  Court  of  Appeals, 
under  section  6  of  the  Amendment  of  1884 
of  article  6  of  the  Constitution,  had  the  aU- 
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thorlty  to  certify  the  original  cause  to  this 
court  for  anj  of  tbe  reasons  stated  therein, 
and,  the  cauae  baving  been  certified  here  by 
It,  tbe  peremptory  writ  of  mandamus  should 
be  denied,  and  tbe  cause  decided  by  this 
court  upon  its  merits. 

While  that  section  of  the  Ck>n&Ututlon  au- 
thorizes tbe  various  Courts  of  Appeals  of  the 
state  to  certify  cases  to  this  court  for  any 
of  the  grounds  stated  therein,  yet  In  express 
terms  It  further  provides  that  said  Ck>urt 
of  Appeals  must,  of  its  own  motion,  make 
such  transfers  to  this  court  at  "the  same 
term"  at  vrhich  the  Judgment  is  rendered, 
"and  not  afterward." 

Tbe  return  discloses  the  tact  that  the  cer- 
tification of  the  original  cause  to  this  court 
was  made  at  the  second  or  third  term  of  the 
court  subsequent  to  the  one.  at  which  the 
original  Judgment  was  rendered.  Upon  that 
State  of  facts,  under  the  plain  mandate  of 
said  constitutional  provision,  the  order  of 
the  court  certifying  the  original  cause  to 
this  court  was  not  authorized,  and  is  there- 
fore coram  non  Judlce. 

It  Is  true  this  court  may,  in  the  exercise 
of  its  constitutional  control  of  all  other 
courts  of  tbe  state,  require  the  Court  of  Ap- 
peals to  certify  a  cause  to  this  court  after 
the  expiration  of  the  term  at  which  the  judg- 
ment therein  was  rendered,  but  that  fact 
does  not  signify  that  said  court  may  so  do 
of  its  own  motion.  State  ex  reL  v.  Philips, 
96  Mo.  loc.  clt  575,  10  S.  W.  182 ;  State  ex 
reL  V,  Patterson,  207  Mo.  129,  106  S.  W. 
1048. 

For  tbe  reasons  stated,  we  are  of  tbe  (pin- 
ion that  the  peremptory  writ  of  mandamus 
should  issue;  and  It  is  so  ordered. 

RESVELLE,  J.,  concurs.  BOND,  J.,  dis- 
sents. 

FABIS,  J.  [3, 4]  I  concur  in  the  result  of 
the  opinlcm  ot  the  learned  Chief  Justice,  but 
I  do  not  think  that  any  necessity  exists  in 
this  case  to  overrule  the  cases  of  State  ex 
roL  T.  PhUlps,  96  Mo.  870,  10  S.  W.  182,  and 
Chllds  V.  RaUway,  117  Mo.  414,  23  S.  W. 
873.  I  am  of  opinion  that  siiflBcient  differ- 
ences are  apparent  between  the  facts  of 
those  cases,  and  the  facts'  of  the  case  at  bar, 
to  clearly  distinguish  those  cases  from  the 
Instant  one.  It  may  be  that  both  of  tbe 
cases  marked  for  overruling  in  the  Chief 
Justice's  opinion  were  incorrectly  decided — 
touching  that  I  do  not  think  we  need  here 
to  give  an  opinion — ^therefore  I  do  not  think 
we  need  here  trouble  ourselves  with  their 
correctness  or  Incorrectness.  In  the  case  on 
which  the  one  at  bar  is  bottomed  a  motion 
for  rehearing  had  been  filed  and  overruled, 
and  appellant  therein  had  come  absolutely 
to  the  end  of  all  legal  steps  for  a  review. 
In  the  Philips  Case,  no  motion  for  rehearing 
had  ever  been  filed ;  In  the  Chllds  Case,  tbe 
ruling  appears   merely   arguendo.     In   fair- 


ness, since  time  to  file  a  motion  for  a  re- 
hearing in  the  Philips  Case — ^absent  tbe  or- 
der— was  lacking,  the  Kansas  City  Court  of 
Appeals  gave  by  Its  general  order  time  In 
tbe  next  term  to  file  such  motion  for  a  re- 
bearing,  and  upon  mandamus  brought  here 
we  approved  their  action  fully.  Since  the 
matter  strikes  me  largely  as  one  of  prac- 
tice, touching  which  we  possess  inherent  pow- 
er to  make  rules,  and  since  we  have  a  rule — 
as  also  has  the  Kansas  City  Court  of  Ap- 
peals— allowing  10  days  after  Judgment  to 
file  a  motion  for  rehearing,  and  since  no 
statute  expressly  forbids,  it  would  be  to  cut^ 
tall  both  our  convenience  and  the  expediting 
of  business,  and  to  run  the  risk  of  doing 
great  injustice,  if  we  thus  cut  off  our  right 
to  retain  by  express  order  Jurisdiction  In  a 
case  so  that  time  (otherwise  lacking)  might 
be  had  to  file  therein  a  motion  for  rehearing. 
In  short,  our  convenience  and  the  hurry  of 
events  might  necessitate  our  deciding  a  case 
on  the  last  day  of  any  given  term.  If  we 
have  no  right  to  make  an  order  to  the  end 
that  th->  losing  party  may  have  the  same 
opportunity  to  file  a  motion  for  rehearing  as 
we  give  by  our  rules  to  others,  it  may  be 
questionable  whether  the  loser  in  such  case 
has  been  accorded  due  process  of  law.  State 
V.  Guerrlnger,  265  Ma  408,  178  S.  W.  65. 
Certainly  this  Is  so.  If  the  privilege  given  by 
a  rule  of  an  appellate  court  to  file  n.  motion 
for  a  rehearing  and  have  It  considered  is  a 
right  given  by  law  at  all. 

Under  the  facts  at  bar  as  they  are  so 
lucidly  set  out  by  the  learned  Chief  Jus- 
tice, so  patent  a  difference  appears  to  me 
that  I  vote  not  to  overrule  the  cases  mention- 
ed, but  to  distinguish  them  upon  their  facts 
from  this  one ;  and,  so  voting,  I  concur  fully 
otherwise. 

GRAVES,  WALKER,  and  BLAIR,  JJ., 
concur  in  these  views: 


RAMSEY  V.  HTJCK,  Judge,  et  aL    (No.  19297.) 
(Supreme  Court  of  Misnonri.    March  90,  1916.) 

1.  COUBTS  ®=»207(5)   —  JUKISDICTION   o»  Su- 
PBEME  CODBT. 

Under  Const  art  6,  i  3,  providing  that  tbe 
Supreme  Court  shall  have  general  superintend- 
ing control  over  all  inferior  courts  and  the  pow- 
er to  issue  the  writs  of  habeas  corpus,  manda- 
mus, quo  warranto,  certiorari,  and  other  origi- 
nal remedial  writs,  and  to  hear  and  determine 
tbe  same,  the  Supreme  Court  has  the  right  to 
issne  a  writ  of  prohibition  in  the  exercise  of  its 
supervisory  control  over  any  inferior  tribunal, 
as  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  «S=>207(5).] 

2.  COTJKTS  «=»207(B)  —  JUBISDICTION  OF  SU- 
PBEMK  COTJBT— PBOHIBrrlON. 

Under  Const  art  6,  f  12,  and  Const 
Amend.  1884,  §  5,  providing  that  the  Supreme 
Court  shall  have  exclusive  jurisdiction  in  cases 
involving  title  to  any  office  under  the  state,  the 
Supreme  C.ourt  has  jurisdiction  to  issue  a  writ 
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of  probibition  to  prerent  th«  circuit  court  from 
entertaining  jurisdiction  of  an  appeal  from  tlie 
county  court  in  a  proceeding  to  contest  the  right 
to  the  office  of  justice  of  the  peace. 

Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
«=9207(5).] 

8.  CouBis  «s>207(5)  —  JmasDionoN  of  Su- 

FREUS     COUKT  —  FBOniBITION  —  AFFEIJuATE 
JXJBISDICTION. 

Appellate  jnriadiction  of  a  contest  of  the 
rii^t  to  the  office  of  justice  of  the  peace  is  not 
a  prerequisite  to  the  right  of  the  Supreme  Court 
to  issue  the  writ  of  prohibition  to  prevent  the 
circuit  court  from  entertaining  jurisdiction  of 
an  appeal  from  the  county  conrt  in  such  con- 
test. 

[Ed.  Note. — ^For  other  ^^ses,  see  Courts,  Dec. 
Dig,  <8=>207(5).] 

4.    EIJ5CTION8     «=j275  —  COWTIST  —  JtTBiaDlO- 

TioN  OF  County  Cottrts— STATtrra. 

Under  Const,  art  8,  I  9,  providing  that  the 
General  Assembly  shall  by  general  law  desig- 
nate the  conrt  or  judge  by  whom  the  several 
classes  of  election  contests  shall  be  tried,  and 
Rev.  St  1908,  ff  6924,  7372,  enacted  pursuant 
thereto,  giving  county  courts,  except  in  cities  of 
300,000,  jurisdiction  in  contests  of  township 
dffices,  and  providing  that  the  county  court  shall 
decide  contested  elections  for  the  office  of  jus- 
tice of  the  peace,  county  courts  have  power  to 
hear  and  determine  contested  elections  to  such 
office. 

[Eld.   Note. — ^For   other   eases,    see   Elections, 
Cent  Dig.  {$  2S0-266;   Dec  Dig.  «=927S.] 

6.  CoTiBTS  *=»88— County  Ooubtb— Showino 

or  JUBIBDICnOR— ^KOKBBITY. 

County  courts  are  inferior  tribunals,  not 
proceeding  according  to  the  course  of  the  com- 
mon law,  but  confined  to  the  authority  given 
them  by  statute,  and  the  grounds  of  their  ju- 
risdiction must  appear  affirmatively  on  the  face 
of  their  records. 

[EA.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  SS  135,  136,  138;   Dec.  Dig.  <S=>33.] 

6.  BixonoNs  «=>280— Contest— Sbbvios   or 

NoTioB— Statute. 

Service  of  notice  of  contest  of  an  election 
to  the  office  of  justice  of  the  pence,  as  required 
by  Rev.  St  1909,  i  5924,  appo'rtioning  jurisdic- 
tion of  election  contests  in  part  to  eonnty 
courts,  and  providing  that  notice  of  contest  shaU 
be  served  15  days  before  the  term  of  court  at 
which  the  election  is  to  be  contested,  by  deliv- 
ering a  copy  thereof  to  the  contcstee,  etc.,  is 
jurisdictional  and  essential  to  the  validity  of  the 
proceeding,  since  the  notice  stands  in  lieu  of  and 
performs  the  functions  of  a  writ  and  petition 
in  an  ordinary  suit ;  and,  where  the  jurisdiction 
of  a  court  is  made  to  depend  upon  the  time  of 
giving  notice  or  taking  an  appeal,  the  require- 
ment is  ptiemptory. 

[Ed.   Note.— For  other  eases,   see   Bleetioaa, 
Cent  Dig.  f  264;   Dec.  Dig.  <8=3280.] 

7.  BLECTI0N8    «:!»288  — Co iTTEST  — Notice  — 
Akbndhknt. 

An  amendment  may  be  made  to  a  notice  of 
contest  of  an  election  only  where  tlie  court  has 
obtained  jurisdiction  of  the  contest  by  proper 
notice  to  the  contestee  as  directed  by  Rev,  St. 
1909,  f  6824,  since,  unless  the  notice  of  con- 
teat  has  been  served,  giving  the  court  jurisdic- 
tion, the  court  is  without  authority  to  make  any 
order,  except  to  dismiss  the  proceeding,  and,  up- 
on proper  application,  grant  the  contestant  an 
appeal. 

lEA.  Note.— For  other  cases,   see   Elections, 
Cent  Dig.  i§  280-283;   Dec  Dig.  «=s288.] 


8.   EUCOTTONB     «=930S(1)— CONTXSIV-JinaSDIO- 

TioN  ON  Appeal. 

Where  the  county  court  was  without  juris- 
diction over  a  contest  of  an  election  to  the 
office  of  justice  of  the  peace  on  account  of  the 
contestant's  failure  to  serve  notice  of  contest 
16  days  before  the  term  at  which  the  election 
was  to  be  contested,  as  required  by  statute,  the 
circuit  court  acquired  no  jurisdiction  by  reason 
of  an  appeal  from  the  county  court 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  318;   Dec  Dig.  «s>305a).] 

In  Banc.  Prohibition  by  R.  O.  Ramser 
against  Hon.  Peter  H.  Hock,  Jndge  of  the 
Twent.v-Seventh  Judicial  Clrenlt  and  ex  of- 
ficio Judge  of  the  Circuit  Court  of  St.  Fran- 
cols  County,  and  George  W.  Covington.  Pre- 
liminary writ  of  problUtton  made  abBolnte. 

Edward  A.  Rozler,  B.  H.  Boyer,  and  Clyde 
Morsey,  all  of  Farmington,  for  relator.  Benj. 
H.  Marbury,  of  Farmington,  for  respondents. 

WALKER,  J.  Prohibition.  Relator  In- 
yokes  this  writ  to  prevent  the  drcnlt  court  of 
St.  Francois  county  from  entertaining  juri»- 
diction  In  a  proceeding  to  contest  the  right 
to  the  office  of  jnstice  of  the  peace.  \ 

At  the  genial  election  held  in  November, 
1914,  Ramsey,  the  relator,  and  Covington,  one 
of  tbe  respondents,  were  opposing  candidateB 
for  the  office  of  Justice  of  tbe  peace  in  one 
of  the  townships  of  said  connt?.  Ramsey  at 
said  election  received  tbe  greater  number  of 
votes,  a  commission  was  delivered  to  him, 
and  he  was  indncted  into  office.  On  Novem- 
ber 26,  1914,  Covington  notliied  Ramsey,  by 
delivering  to  blm  a  copy  of  the  petition  in  the 
proceeding,  that  "at  the  next  term  of  tbe 
county  court  of  St  Franoois  eonnty,  to  wit, 
on  Monday,  December  7,  1914,  lie  would  con- 
test Ramsey's  right  to  said  office."  On  said 
day  Ramsey,  appearing  to  plead  to  the  Juris- 
diction  of  the  court,  filed  a  motion  therein 
which  alleged,  among  other  things,  that  the 
return  of  the  E^erifiC  of  the  service  of  notice  of 
contest  showed  up<n  its  face  that  it  was  serv- 
ed on  tbe  25th  day  of  November,  1914,  and 
that  he  was,  In  fact,  served  on  said  day,  or 
only  12  days  before  the  next  term  of  said 
county  court,  whereas  section  6924,  R,  S. 
1909,  provides  that  in  all  such  matters  a  no- 
tice shall  be  served  npon  the  contestee  15 
days  before  the  term  of  court  at  which  such 
election  is  to  be  contested,  and  hence  said 
county  court  was  without  authority  to  bear 
said  cause.  Covington  thereupon  asked  leave 
to  amend  the  notice  which  constituted  the  pe- 
tition by  striking  out  these  words  "on  Iilon- 
day,  December  7,  1014,"  and  by  Inserting  in 
lieu  thereof  tbe  following:  "And  on  tbe  first 
day  of  said  term  which  shall  be  held  15  days 
or  more  after  November  25,  1914,  or  the  day 
of  the  service  of  this  notice  of  qontest"  The 
coort  refused  to  permit  this  ameadment  to  be 
made,  and  sustained  Ramsey's  plea  to  tbe 
jurisdiction,  and  dismissed  the  proceeding. 
Covington  thereupon  applied  for  and  was 
granted  an  appeal  to  the  circuit  court    Upon 
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the  perfecUng-  of  this  appeal  Ramsey  ap- 
peared therein  and  challenged  the  Jorladlc- 
tlon  of  the  circuit  court  to  hear  said  cause 
on  the  ground  that  the  county  court  had  no 
authority  to  hear  same  and  that  the  circuit 
court  had  acquired  none  by  reason  of  the 
appeal.  Tliis  motion  was  by  the  circuit  court 
overruled,  whereupon  Ramsey  applied  for  the 
writ  herein. 

[1]  It  lias  been  questioned  whether  this  is 
ilie  proper  fonun  in  which  to  invoke  this 
writ  in  a  case  of  this  character.  The  Cion- 
Btltution  (section  8,  art  6,  Amend.  1884)  gives 
egress  power  to  this  court  to  issue  the  writ 
to  regulate  the  actions  of  the  Courts  of  Ap- 
peals, but  such  power  is  not  expressly  given 
In  regard  to  other  inferior  tribunals;  the 
provision  in  regard  thereto  being  as  follows: 

"The  Supreme  Court  shall  have  a  general  su- 
perintending control  over  all  inferior  courts. 
it  shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari  and 
other  original  remedial  writs,  and  to  hear  and 
determine  the  same."  Section  3,  art.  6,  Const. 
Mo. 

/  However,  the  general  words  "and  other 
original  remedial  writs"  were  held  in  Thomas 
T.  Mead,  36  Mo.  232,  to  authorize  the  Issn- 
ance  of  the  writ  of  prohibition  against  a 
circuit  oonrt  In  a  case  involving  title  to 
the  office  of  clerk  of  the  Supreme  Court. 
This  ruling  has  been  followed  in  a  number 
of  subsequent  cases  in  which  the  court  lias 
snpervised  circuit  courts  and  other  inferior 
tribunals;  the  last  expression  on  the  subject 
being  found  in  State  ex  reL  v.  Williams,  221 
Mo.  loc.  dt.  256,  120  S.  W.  740. 

Whatever  individual  opinion  may  therefore 
be  entertained  as  to  the  correctness  of  the 
construction  of  the  rule  in  regard  to  general 
words  following  particular  words  as  announc- 
ed in  Thomas  v.  Mead,  supra,  must  be  sub- 
ordinated to  the  conclusion  redched  in  that 
case  and  subsequent  cases,  and  discussion  in 
regard  thereto  is  foreclosed,  and  the  right  of 
the  court  to  issue  the  writ  in  the  exercise  of 
its  supervisory  control  over  any  inferior 
tribunal  is  completely  established. 

[2]  The  proceeding  sought  to  be  prohibited 
involves  title  to  the  ofBce  of  justice  of  the 
peace.  The  Constitution  provides  that  the 
Supreme  Court  shall  have  exclusive  Jurisdic- 
tion "in  cases  involving  title  to  any  office 
nnder  this  state."  Section  12,  art  6^  Const. 
Mo.;  section  5,  art.  6,  Amend.  1884.  This 
provlston  means  any  office  held  under  the  au- 
thority of  the  laws  of  this  state,  and  has  been 
held  to  apply  to  give  this  court  Jurisdiction  In 
contests  involving  title  to  the  following  offic- 
es: Clerk  of  the  circuit  court  (State  ex  rel. 
Blakemore  v.  Rombaiier,  101  Mb.  loc.  cit 
502, 14  S.  W.  726) ;  members  of  a  school  board 
(State  ex  rel.  Macklin  v.  Rombauer,  104  Mo. 
619,  15  S.  W.  850, 16  S.  W.  502;  State  ex  rel. 
Rogers  T.  Rombauer,  105  Mo.  103,  16  S.  W. 
695 ;  State  ex  rel.  Walker  v.  Bus,  135  Mo. 
325,  36  S.  W.  636,  33  L.  R.  A.  616) ;  school  di- 
rectors (State  ex  reL  Sutton  v.  Fasse,  189  Mo. 


532,  88  8.  W.  1;  State  efz  teL  Frisby  v.  Stone^ 
152  Mo.  loc.  dt  204,  53  S.  W.  1060;  State 
ex  rel.  Frisby  v.  Hill,  152  Mo.  234,  53  8.  W. 
1062) ;  and  county  collector  (Sanders  v.  Lacks, 
142  Mo.  255,  43  S.  W.  653) ;  and  certain  town- 
ship <^cers  (Macrae  v.  Coles,  183  S.  W.  578). 
Under  these  rulings  the  conclusion  is  an- 
thorlzed  that  the  office  of  Justice  of  the  peace 
is  one  held  under  the  authority  of  the  laws 
of  this  state,  and  hence  this  court  has  Juris- 
diction. 

[3]  The  court's  power  in  the  premises,  as 
defined  in  the  cases  cited,  is  based  primarily 
upon  Its  Jurisdiction  to  hear  and  determine 
upon  appeal  the  original  cases  out  of  which 
the  application  for  the  writs  arose.  Such 
appellate  jurisdiction,  however,  is  not  a  pre- 
requisite to  the  rigltt  of  this  court  to  issue 
the  writ  herein.  State  ex  reL  t.  Bby,  170 
Mo.  loc.  dt  516,  71  S.  W.  62. 

[4]  We  come  now  to  a  consideration  of 
the  Jurisdiction  of  the  connty  conrt  to  hear 
and  determine  the  contest  proceedings  upon 
wlilch  the  application  for  the  writ  herein  is 
based.  The  C!oDstitution  provides  in  this  re- 
gard that: 
.  "The  General  Assembly  shall,  by  general  law, 
designate  the  court  or  judge  by  whom  the  sever- 
al Classes  of  election  contesta  shall  be  tried," 
etc     Section  9,  art  8,  Const  Ma 

Under  this  jKovislon  section  6024,  B.  8. 
1909,  was  enacted,  giving  county  courts,  ex- 
cept in  cities  now  or  hereafter  attaining  300,- 
000  Inhabitants,  Jurisdiction  in  contests  of 
township  offices,  and  section  7372,  R.  S.  1900, 
which  provides  that  In  contested  elections 
for  Justice  of  the  peace  the  connty  courts 
shall  dedde  same.  Under  these  sections 
county  courts  are  given  power  to  hear  and 
determine  contested  elections  for  the  office 
of  justice  of  the  peace.  Taafe  t.  Ryan,  25 
Mo.  App.  563. 

[5]  Such  courts  bdng  therefore  dothed 
with  general  power  herein,  it  remains  to  be 
determined  whether  the  statute  prescribing 
the  procedure  relative  hereto  has  been  com- 
plied with,  because  to  the  statute  alone,  upon 
which  contests  of  elections  are  solely  based, 
we  must  look  to  determine  the  regularity  of 
the  court's  proceeding.  State  ex  rel.  v. 
Hough,  193  Mo.  loc.  cit  645,  91  S.  W.  905. 
Furthermore,  the  fact  must  be  home  In 
mind  that  county  courts  are  inferior  tribu- 
nals, not  proceeding  according  to  the  course 
of  the  common  law,  but  confined  to  the  au- 
thority given  them  by  statute,  and  that  the 
grounds  of  their  Jurisdiction  must  appear 
affirmatively  on  the  face  of  their  records. 
Ex  parte  O'Brien,  127  Mo.  477,  30  S.  W.  158; 
Strouse  v.  Drennan,  41  Mo.  289;  State  ex  reL 
V.  Johnson,  138  Mo.  App.  306,  121  S.  W.  780. 

[6]  It  is  contended  here  that  the  notice  of 
the  contest  of  election  was  insuffident  The 
statute  requires,  among  other  things,  that 
"the  notice  shall  be  served  fifteen  days  be- 
fore the  term  of  conrt  at  wlilch  the  election 
shall  be  contested,"  etc.  The  object  of  the 
statute  in  reaoiring  the  notice  has  two  dls- 
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tinct  pupoBes.  One  is  t»  brins  tbe  party  In- 
to court,  and  tbe  other  to  set  forth  and  ad- 
vise the  conrt  of  the  grounfls  of  the  contest 
The  notice  therefore  stands  In  lien  of  and 
performs  the  functions  of  a  writ  and  a  pe- 
tition in  an  ordinary  suit  State  ex  rel. 
Wells  T.  Hough,  193  Mo.  loc.  dt  642,  91  S. 
W.  906;  Hale  t.  Stlmson,  198  Mo.  loc.  clt 
145,  95  S.  W.  886.  Possessed  of  this  Im- 
portance, the  service  of  the  notice  as  re- 
quired by  law  becomes  jurisdictional,  and 
is  absolutely  essential  to  the  validity  of  the 
proceeding.  State  ex  teL  Sale  v.  McElhin- 
ney,  199  Mo.  loc.  cit  78,  97  S.  W.  159.  The 
rule  is  well  established  and  uniform  in  Its 
operation  that,  where  the  jurisdiction  of  a 
court  Is  made  to  depend  upon  the  time  either 
of  the  giving  of  notice  or  of  taking  an  ap- 
I>eal,  the  requirement  is  peremptory.  In  Cas- 
tello  V.  Court,  28  Mo.  259,  we  held  that  the 
notice  required  in  a  contested  election  case 
must  be  given  within  the  time  prescribed  by 
the  statute,  and  In  Wilson  v.  Lucas,  43  Mo. 
290,  which  was  a  contest  of  an  election  to 
the  office  of  dreoit  Judge,  the  statute  re- 
quired a  certain  number  of  days'  notice  of 
the  contest,  and  the  .petition  was  dismissed 
because  the  requirement  was  not  observed. 
In  Bowen  v.  Hixon,  46  Mo.  340,  involving  a 
contest  for  the  office  of  county  clerk,  the  no- 
tice of  the  contest  required  by  the  statute 
was  not  complied  with,  and  the  proceedings 
were  held  to  be  invalid.  In  Adcock  v.  Le- 
compte,  66  Mo.  40,  a  contest  for  the  office  of 
coanty  collector,  the  proceeding  was  dismlas- 
ed  on  account  of  a  defective  notice.  In  State 
ex  rel.  v.  Boas,  246  Mo.  loc.  dt  46,  149  S. 
W.  451,  Ann.  Cas.  1913E,  978,  it  was  held 
that  notice  of  the  contest  within  the  time 
designated  in  the  statute  was  one  of  tbe 
rights  of  the  contestee,  and  a  failure  to  give 
same  forfdted  the  right  to  the  contest. 

[7, 1]  In  the  Instant  case  the  notice  of  con- 
test was  served  on  tbe  contestee  on  the  25th 
day  of  November,  1914,  in  which  he  was  noti- 
fied that  at  the  next  term  of  the  county 
court  of  St  Francois  county,  to  be  begun  on 
Monday,  the  7th  day  of  December,  1914,  a 
proceeding  would  be  begun  and  prosecuted  in 
said  court  by  contestant  to  determine  tbe 
coatestee's  right  to  the  office  of  justice  of  the 
peace.  From  these  facts  It  is  evident  that 
the  contestee  was  only  given  12  days'  no- 
tice of  said  contest,  which  was  not  suffldent 
under  tbe  statute,  and  It  was  so  held  by  the 
coanty  court  It  is  contended,  however,  that 
this  defect  was  cured  by  the  amendment  pro- 
posed to  t>e  made  after  the  filing  of  the  con- 
testee's  plea  to  the  jurisdiction,  whldi  at- 
tempted to  fix  the  time  of  hearing  of  the 
proceeding  at  15  days  from  the  date  of  the 
service  of  the  notice  on  tbe  contestee.  This 
proposed  amendment  was  not  permitted  by 
the  county  court  It  is  only  where  juris- 
diction has  been  obtained  by  proper  notice 
in  tbe  manner  pointed  out  by  the  statute 
that  an  amendment  may  be  made  to  a  notice 


of  contest  It  was  so  held  in  Nash  v.  Oralti, 
134  Mo.  347,  36  S.  W.  1001,  which  ruling  was 
approved  in  State  ex  reL  v.  Hough,  193  Ma 
loc.  cit  650,  91  S.  W.  906.  The  correctness 
of  this  ruling  is  evident  from  the  nature  of 
the  proceeding.  The  notice  constitutes  the 
petition  in  the  case.  Jurisdlrtlon  Is  acquired 
by  properly  serving  It  upon  the  contestee. 
Unless  it  has  been  so  served,  the  court  is 
without  authority  to  make  any  order  in  tbe 
premises  except  to  dismiss  tbe  proceeding 
and  upon  a  proper  application  to  grant  the 
contestant  an  appeal  The  county  court  be> 
ing  without  jurisdiction,  the  drcnlt  conrt  ac- 
quired none  by  reason  of  the  appeal  (Tie  & 
Tim.  Co.  V.  Drainage  Co.,  226  Mo.  loc.  dt 
444,  126  S.  W.  499;  Sidwell  v.  Jett,  213  Mo. 
601,  112  S.  W.  66),  and  It  should  have  eo 
ruled  by  sustaining  the  contestee's  motion  to 
dismiss. 

It  is  therefore  ordered  that  the  prelim- 
inary writ  of  prohibition  Issued  be  made  ab- 
solute, and  that  the  circuit  court  refrain 
from  further  exercise  of  jurisdiction  herein. 
All  concur. 


STATE  ex  rel.  WABASH  RY.  CO.  v.  ROACH, 
SecretaiT'of  State.     (No.  19804.) 

(Supreme!  Conrt  of  Missouri.    March  24,  1916.) 

1.  Railboads    <S=>194(1)— Fbanchises— Sai* 

(W   MOBTOAOE. 

While  a  railway  company's  frandiise  or 
right  to  be  a  body  corporate  is  not  subject  to 
barter  and  sale,  its  other  franchises  or  grants 
of  powers  or  privileges,  including  the  right  to 
do  an  intrastate  busineaB  as  a  railroad,  are  sub- 
ject to  sale  or  mortgage  and  pass  under  a  mort- 
gage f oredosure  sale; 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  J  643;   Dec.  Dig.  «=3l94(l).] 

2.  RAiutOAns  «s>148— Fkanohibbs— Saix  ob 

MoafTOAOK. 

Where,  pursuant  to  law  authorizing  such 
consolidation,  a  Missouri  railroad  corporation 
consolidated  with  other  railroad  corporations 
having  a  line  of  railroad  running  to  the  Missis- 
sippi river  opposite  the  Missouri  aide  of  such 
river,  the  franchise  right  to  do  an  intrastate 
railroad  business  in  Missouri  passed  to  tbe  con- 
solidated compaity. 

[Bd.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  |g  392,  448-480;  Dec.  Dig.  «=!>143.] 

3.  Railboads    ^»18    —    Fbanghises    and 
Rights— Statutobt  Pbovisiohb. 

Acts  1850-61,  p.  483,  as  amended  by  Act 
1862-53,   p.   323,   and   Acts  1866.   pp.   Si,  90, 

S anting  to  a  railroad  company  therein  named, 
I  successors  and  assigns,  the  franchises,  rights, 
and  privileges  to  locate,  construct,  maintain,  and 
operate  a  railroad,  granted  it  tbe  right  to  do  an 
interstate  business  upon  the  railroad  which  it 
was  authorized  to  build  and  construct. 

[Ed.  Note; — For  other  cases,  see  Railroads, 
Cent  Dig.  §f  39-44;    Dec.  Dig.  «=3l8.] 

4.  Railboads    €=>18    —     Fbanghises     and 
Rights— Statittoby  Pbovisions. 

The  grant  of  the  right  of  doing  an  intra- 
state business  was  a  grant  which  the  state  could 
make  to  a  railroad  company. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  {$  39-44;    Dec.  Dig.  <S=al8.] 


»r*r  otbar  owM  Me  msM  topio  and  KBT-NOUBBR  In  all  Ker-Numbarad  DIgasu  and  Indaxaa 


Digit 


zed  by  Google 


970 


184  SOUTHWBSTEBN  BBPORTER 


(Mo. 


5.  COBPOBATIORS  ^=»S1  —  OKAXTEB  AS  OON- 
TBAOT. 

The  charter  of  a  corporation  is  its  contract 
with  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Digr.  {{  101,  102;  Dec.  Dig.  «=»31.] 

6.  CoKPOBAiTONs  ®=>6  —  Gbant  ot  Fran- 
chises—Constitutionai,  Pbovisions. 

Const  art  12,  |  1,  providing  that  existing 
charters  or  grants  of  special  or  exclusive  privi- 
leges under  which  a  booa  fide  organization 
should  not  have  taken  place  and  business  lieen 
commenced  in  good  faith  should  thereafter  have 
no  validity,  recognized  the  validity  of  corporate 
charters  where  the  corporation  was  organized 
and  the  contemplated  charter  powers  exercised. 

[fid.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  30-34;   Dec.  Dig.  <8=>6.] 

7.  ItAii.B0AD8  i8=>6— Grant  op  Fkanchises— 

CONSTZTUTIONAI,      PbOVIBIONB     —      "POLICE 
POWBB." 

While  the  state  cannot  dei^rive  itself  of  its 
police  {>ower,  the  grant  of  a  neht  to  constmct 
and  build  a  railroad  and  to  do  an  intrastate 
railroad  bualnees  thereover  is  not  an  exercise  of 
the  "police  power"  and  does  not  contravene 
Const,  art  12,  {  5,  providing  that  the  exercise 
of  the  police  power  snail  never  be  abridged  or  so 
construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the 
equal  rights  of  individaals  or  the  general  well- 
being  of  the  state. 

[£ld.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  |  7;    Dec.  Dig.  «=»6. 

For  other  definitions,  see  Words  and  Phrases, 
XHrst  and  Second  Series,  Police  Power.] 

8.  Railroads  «3933(1)— Fobeion  Coufanies 
—  Statutes  —  Constbvoiior  Against  In- 
taudht. 

Laws  1013,  p.  179,  I  I,  providing  that  no 
railroad  corporation  except  one  incorporated  un- 
der the  laws  of  Missouri  shall  be  authorized  or 
permitt^  to  carry  passengers  or  freight  from 
one  point  in  the  state  to  another  point  in  the 
state,  should  be  given  a  prospective  rather  than 
a  retroactive  construction,  and  construed  as  ap- 
plying to  railroads  built  after  its  enactment 
rather  than  as  affecting  railroads  already  oper- 
ating, and  should  not  be  so  construed  as  to  make 
it  contravene  existing  rights. 

[E!d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |  70;    I>e&  Dig.  <8=»33a).l 

9.  Railroads  «s>10— Amendment  or  Repbai. 
OF  Charter— Interference  with  Orabter. 

As  the  charter  rights  granted  by  the  state 
to  a  railroad  company  to  own  and  operate  a 
railroad  and  do  an  intrastate  business  thereon 
are  such  as  can  be  properly  granted  and  do  not 
pertain  to  the  police  powers,  the  state  cannot 
in  the  exercise  of  mere  assumed  police  powers, 
pass  a  law  violative  of  such  diarter  rights. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  62 ;  Dec.  Dig.  «=sl9.] 

10.  Railroads  «=>33(1)  —  Right  to  Con- 
strrct  and  operate  —  statctrobt  provi- 
SIONS. 

Laws  1913,  p.  179,  i  1,  providing  that  rail- 
road corporations  other  than  those  incorporated 
under  the  laws  of  Missouri  shall  not  be  authoriz- 
-ed  or  permitted  to  carry  passengers  or  freight 
between  points  within  the  state,  has  no  appli- 
cation to  a  corporation  which  in  due  course  has 
acquired  the  right  to  own  and  operate  a  railroad 
for  the  doin^  of  intrastate  business  granted  by 
the  state  to  its  predecessor  in  title,  prior  to  the 
enactment  of  such  act,  as.  if  so  construed,  it 
would  violate  the  constitational  provisions 
ngainst  the  taking  of  property  rights  without 


due  process  of  law  and  against  the  striMng  down 
of  contract  rights. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  70;   Dec.  Dig.  «=>33(1).] 

11.  Constitutional  Law  €=»48— Construc- 
tion Against  Invalidity. 

A  statute  should  be  so  constmed,  if  pos- 
sible, as  to  make  it  valid  under  all  eonstituticm- 
al  provisions. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  J  46;  Dec.  Dig.  «=»4S; 
Statutes,  Cent  Dig.  |  56.] 

12.  Corporations  «=>636— Foreign  Corpora- 
tions—Power  to  Exclude. 

A  state,  save  where  it  has  previonsly  grant- 
ed the  right,  can  atop  any  foreign  oorporatioa 
at  the  state  line. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2505-2500,  2571;  Dec  Dig.  «=» 
636.] 

WoodsoD,  C.  J.,  dissenting. 

In  Banc  Original  mandamos  action  by 
the  State,  on  tbe  relaticai  of  the  Wabash 
Railway  Oompaoy,  against  Cornelius  Roach, 
Secretary  of  State.  Alternative  writ  made 
iwremptory. 

James  L.  Mlnnis  and  Nagel  &  Kirby,  all 
of  St  Louis,  for  relator.  John  T.  Baiter. 
Atty.  Oen.,  and  S.  P.  Howell,  Asst  Atty. 
Oen.,  for  resQaoAeat. 

GRAVES,  J.  Original  action  In  manda- 
mus against  the  Secretary  of  State.  The  re- 
lator, Wabash  Railway  Company,  is  a  new 
oorporatioa,  organized  under  the  laws  of 
Indiana,  in  October,  1916,  and  more  itartlca- 
larly  under  the  act  of  March  8,  1865,  of  that 
state.  The  petition  has  been  treated  as  and 
for  the  alternative  writ,  and  a  demurrer  has 
been  filed  thereto,  which  reads: 

"Now  at  this  date  comes  the  respondent.  Cor- 
nelius  Roach,  Secretary  of  State  of  the  state  of 
Missouri,  and,  after  entering  his  appearance  and 
waiving  the  issuance  of  an  alternative  writ 
in  this  case,  demurs  to  the  petition  of  relator 
IvT  the  following  reasons:  (1)  Because  said  pe- 
tition does  not  state  facte  sufficient  to  constitute 
a  cause  of  action.  (2)  Because  it  appears  upon 
the  face  of  relator's  petition  that  relator  is  not 
entitled  to  the  relief  asked.  (3)  Because  under 
the  law  of  Missouri,  as  enacted  by  the  Legisla- 
ture of  said  state  and  approved  April  16,  19l3, 
relator  cannot  operate  a  rfdlroad  in  the  state  of 
Missouri  and  transport  passengers  or  freight 
from  one  point  in  the  state  to  another  point  in 
the  stete  unless  relator  is  incorporated  under 
the  laws  of  the  state  of  Missouri,  and  upon  the 
face  of  relator's  petition  it  appears  that  it  is 
not  thus  incorporated.  (4)  Because  under  the 
laws  of  the  state  of  Missouri  relator  is  not  en- 
titled to  a  certificate  to  do  business  in  the  state 
of  Missouri.  (5)  Because  the  laws  of  the  stete 
of  Missouri  do  not  authorize  the  formation  of  a 
corporation  of  a  character  similar  to  that  of  the 
relator.  Wherefore,  respondent  prays  the  court 
to  quash  the  alternative  writ  and  to  deny  relator 
the  relief  asked  and  for  such  further  orders  as 
to  the  court  shall  seem  just  and  proper." 

The  petition  is  one  of  great  length,  but 
counsel  for  relator  bas  fairly  summarized  its 
pertinent  features  thus: 

"The  relator  is  a  railroad  corporation  organiz- 
ed under  the  laws  of  the  state  of  Indiana,  and 
particularly  under  an  act  approved  Mardi  3, 
1866,  by  which  it  was  provided  in  auhetance  and 
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in  part:  (1)  That  a  railroad  situated  in  Indiana 
and  other  states  may  be  sold  as  an  entirety  un- 
der foreclosure  of  a  mortgage,  at  one  time  and 
place.  (2)  Hat  the  purchasers  at  such  a  sale, 
by  filing  a  certificate  as  therein  provided,  may 
form  a  new  corporation  and  become  a  body  cor- 
poration, 'with  power  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  and  maintain  and 
operate  the  railroad  in  the  said  certificate  nam- 
ed, and  transact  all  business  connected  with  the 
same.'  (3)  That  'sUch  corporation  shall  possess 
all  the  powers,  rights,  privileges,  immunities 
and  franchises  in  respect  to  said  railroad,  or 
tlie  part  thereof  purchased  as  aforesaid,  and  all 
of  the  real  and  j^ersonal  property  appertainintr 
to  the  same,  which  were  possessed  or  enjoyed 
by  the  corporation  that  owned  or  held  the  said 
railroad,  prerioua  to  such  sale,  by  virtue  of  its 
charter  and  amendments  thereto  and  other  laws 
of  this  state,  or  of  any  state  in  which  any  part 
of  said  railroad  is  situated,  not  inconsistent 
with  the  laws  of  this  state.'  (4)  That  'said  cor- 
poration shall  have  capacity  to  hold,  enjoy  and 
exercise,  within  other  states,  the  aforesaid  fac- 
ulties, powers,  rights,  franchises  and  immunities, 
and  such  others  as  may  be  conferred  upon  it  by 
any  law  of  this  state,  or  of  any  other  state  in 
which  any  portion  of  its  railroad  may  be  situat- 
ed, or  in  wnich  it  may  transact  any  part  of  its 
business.' 

"Itelator  was  incorporated  for  the  purpose  of 
acquiring,  owning,  maintaining,  and  operating 
the  Wabash  Railroad,  and  acquiring,  Owning, 
and  exercising  the  franchises  pertaining  to  it. 

"With  a  view  to  laying  a  foundation  for  our 
contentions,  we  will  indicate  briefly  the  facts 
stated  in  the  petition. 

"By  the  acta  of  1851  (Acts  185(M51,  p.  483), 
as  amended  by  the  act  of  1853  (Acts  1852-53, 

?.  323),  and  the  amendatory  act  of  1865  (Acts 
865,  pp.  89,  90),  the  state  of  Missouri  created 
the  North  Missouri  Railroad  Company,  and 
granted  to  it,  its  successors  and  assigns,  the 
franchises,  rights,  and  privileges  to  locate,  con- 
struct, own,  maintain,  and  operate  a  railroad 
as  a  common  carrier  for  hire,  and  It  accordingly 
thereafter  constructed  or  acquired,  maintained, 
and  operated  as  a  common  carrier  for  hire  sub- 
stantially the  lines  of  the  Wa'bash  Railroad,  now 
existing  in  Missouri. 

"On  October  1,  1868,  pursuant  to  express 
power  conferred  by  said  acts,  the  North  Missouri 
Bailroad  Company  mortgaged  its  railroad,  fran- 
chises, rights,  and  privileges,  which  were  sold, 
pursuant  to  said  mortgage,  to  one  Jessup,  act- 
ing for  himself  and  his  associates,  who,  on  Janu- 
ary 2,  1872,  conveyed  said  railroad,  frandiises, 
rijght&  and  privileges  to  the  St.  Louis,  Kansas 
City  &  Northern  Railway  Company  (hereinafter 
called  the  'Northern  Company'),  a  Missouri 
railroad  corporation  organized  for  the  purpose 
of  acquirinfT,  owning,  maintaining,  and  operat- 
isg  said  railroad  as  a  common  carrier  for  hire. 
On  August  14,  1870,  the  Northern  Company, 
pursuant  to  the  provisions  of  what  is  now  sec- 
tions 3077  and  3078,  R.  S.  1009,  entered  into 
a  contract  of  consolidation  with  Uie  Wabash 
Railway  Company,  a  consolidated  corporation 
organized  under  the  laws  of  the  states  of  Illi- 
nois, Indiana,  and  Ohio,  which  owned  substan- 
tially the  lines  of  the  Wabash  Railroad  east  of 
the  Mississippi  river  as  the^  now  exist,  and  the 
franchises,  rights,  and  privileges  to  maintain 
and  operate  t£e  same  an  a  common  carrier  for 
hire.  By  virtue  of  this  consolidation,  the  Wa- 
bash lines  east  and  west  of  the  river  were  con- 
solidated or  unified,  so  that  the  two  railroads 
became  a  single,  continuous  railroad,  and  the 
rights,  privileges,  and  franchises  granted  by  the 
a^ve  states  to  the  constituent  companies  were 
nnified  so  that  they  pertained  to  each  and  every 
part  of  the  continoous  railroad,  and  the  con- 
tract vested  this  road  and  the  rights,  privileges, 
and  franchises  pertaining  thereto,  in  the  con- 
solidated corporation,  the  Wabasli,  St.  Louis  & 
Pacific  RailwiV  Campany. 


"On  June  1,  18S0,  the  Wabash,  St  Louis  & 
Pacific  Railway  Company,  pursuant  to  express 
power,  mortgaged  its  railroad,  rights,  privileges, 
and  franchises,  which  were  hereafter,  pursuant 


to  said  mortgage,  sold  to  a  purchasing"  commit- 
The  purchasing  committee  caused  a  rail- 


t^ 


road  corporation  to  be  organized  under  the  laws 
of  each  of  the  states  of  Missouri,  Illinois,  In- 
diana, Michigan,  and  Ohio,  and  conveyed  to 
each  of  said  corporations  the  railroad,  rights, 
privile^s,  and  franchises  local  to  the  state  in 
which  it  was  organized. 

"In  May,  1880,  these  several  corporations  en- 
tered into  a  contract  of  consolidation  pursuant 
to  what  is  now  sections  3077  and  3078,  R.  8, 
Mo.  1009,  and  the  laws  of  said  other  states,  and 
thereby  formed  the  Wabash  Railroad  Company 
and  vested  in  it  the  consolidated  or  oontinuooa 
railroad  and  the  unified  rights,  privileges,  and 
franchises  to  own,  maintain,  and  operate  the 
same  as  a  common  carrier  for  hire. 

"On  December  26,  1006,  the  Wnbash  Railroad 
Company,  pursuant  to  express  power  conferred 
by  911  of  said  states,  mortgaged  its  railroad, 
rights,  privileges,  and  franchises,  and  thereafter 
made  default,  and  appropriate  proceedings  were 
instituted  in  the  federal  court  ot  St.  Louis,  Mo., 
to  foreclose  the  mortgage.  A  decree  was  enter- 
ed on  January  30,  1914,  wherein  it  was  adjudged 
that  the  mortgaged  railroad,  rights,  privil^es, 
and  franchises  'were  indivisible,  of  such  a  na- 
ture, and  so  situated'  that  they  should  be  sold 
as  an  entirety,  and  they  were,  pursuant  to  said 
decree,  sold  as  an  entirety  to  a  purchasing  com- 
mittee who  organized  relator  corporation  pur- 
suant to  the  Indiana  act  hereinbefore  set  out. 
The  purchasers  assigned  to  relator  their  bid,  and 
pursuant  to  the  decree  of  foreclosure  a  special 
master  conveyed  to  relator  the  Wabash  Railroad 
and  the  rights,  privileges,  and  franchises  pertain- 
ing thereto. 

•'Thereafter,  on  October  23,  1015,  on  the  com- 
ing in  of  the  special  master's  report  that  the  pur- 
chasing committee  had  assigned  its  bid  to  relator, 
and  that  he  had,  accordingly,  conveyed  the  Wa- 
bash Bailroad  and  franchises  to  relator,  an  or- 
der was  entered,  approving  and  confirming  the 
master's  report  and  adjudging  relator  to  be  the 
assignee  of  the  purchasing  committee. 

"On  November  1,  1915,  relator  entered  into 
the  possession,  use,  and  enjoyment  of  the  Wa- 
bash Railroad  and  the  rights,  privileges,  and 
franchises  pertaining  thereto,  and  shortly  there- 
after tendered  to  the  Secretary  of  State,  for  fil- 
ing in  his  ofiice,  a  copy  of  its  charter  or  certifi- 
cate of  incorporation  duly  authenticated  by  tha 
Secretary  of  State  of  the  state  of  Indiana,  to- 
gether with  a  sworn  statement  under  its  corpo- 
rate senl,  setting  forth  the  business  in  which  it 
was  engaged  in  Missouri,  viz.,  that  it  owned 
the  Wabash  Railroad  and  the  franchises  pertain- 
ing thereto,  was  operating  same  as  a  common 
carrier  for  hire,  and  was  exercising  or  would 
exercise  all  the  rights  and  privileges  vested  in  it 
by  virtue  of  said  special  master's  deed  and  by 
the  law  under  which  it  was  incorporated;  and 
also  a  statement  of  the  proportion  of  the  capital 
stock  represented  by  its  property  and  business 
transacted  in  Missouri,  and  other  statements  re- 
quired by  law;  and  also  tendered  to  the  Secre- 
tary of  State  $19,671.50,  being  the  corporation 
tQX  and  fees  due  from  relator  to  the  state  of 
Missouri,  and  demanded  that  he  issue  to  relator 
a  permit  or  license  to  do  business  in  Missouri. 
No  poiut  is  made  on  the  form  of  the  statement, 
and  it  is  agreed  that  the  amount  of  money  ten- 
dered is  correct. 

"The  Secretary  of  State  refused  to  file  the  pa- 
pers and  accept  the  money  for  reasons  heretofore 
stated. 

"It  is  also  conceded  that  relator  has  kept  it* 
said  tender  to  the  Secretary  of  State  good  by 
insisting  continuously  on  the  filing  of  said  doc- 
uments and  the  acceptance  of  said  money." 
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Tbe  facts  well  pleaded  stand  confessed  by 
the  demurrer  as  a  matter  of  law.  Among 
others,  the  following  pertinent  propositions 
are  suggested :  (1)  Does  the  act  of  1913  ap- 
ply to  this  relator,  and  (2)  If  it  does,  is  it  vih- 
latlTe  of  constitutional  provisions  T 

I.  The  real  foundation  of  respondent's  ob- 
jection to  granting  a  license  to  relator  is  evi- 
dently our  act  of  1913  (Laws  of  1913,  p.  179), 
which  reads: 

"That  DO  railroad  corporation,  whether  steam, 
street,  electric,  transfer  or  terminal,  except  one 
incorporated  and  chartered  in  and  under  tbe  laws 
of  the  state  of  Missouri,  shall  be  authorized  or 
permitted  to  carry  passengers  or  freight  of  any 
kind  from  one  point  in  tliis  state  to  another 
point  in  this  state." 

[1, 21  The  foregoing  is  section  1  of  the  act. 
Sections  2  and  3  of  the  act  are  penal  in  char- 
acter, and  provide  penalties  and  fines  as  to 
violators  of  the  act  It  stands  admitted  by 
the  pleadings  that  the  predecessors  in  title 
to  the  railway  lines  involved  here  had  the 
right  or  franchise  (given  them  by  this  state) 
to  do  an  intrastate  business.  The  franchises 
of  a  railway  company  are  divisible  into  two 
classes:  (1)  The  mere  right  of  being  a  body 
corporate ;  and  (2)  all  other  grants  of  power 
or  privileges  by  the  sovereign  power.  The 
first  is  not  subject  to  barter  and  sale,  but 
those  rights  and  privileges  falling  within  tbe 
second  division,  supra,  are  subject  to  barter 
and  sale.  In  this  case,  among  those  rights 
of  franchises  was  the  right  to  carry  passen- 
gers and  freight  from  point  to  point  In  Mis- 
souri. In  other  words,  was  the  right  to  do 
an  intrastate  t>nBlnes8  as  a  railroad.  This 
franchise  or  right  was  subject  to  sale  or 
mortgage  along  with  the  physical  property. 
Tills  right  or  frandilse  was  first  granted  to 
the  "North  Missouri  Railroad  Company,  its 
successor  or  assignors,"  by  the  state.  Under 
a  mortgage  sale  this  right  passed  to  Jessup 
and  associates,  who  in  turn  assigned  It  to  the 
St  Louis,  Kansas  City  &  Northern  Railway 
Company.  By  law  this  corporation,  a  Mis- 
souri product,  was  authorized  to  consolidate 
with  other  corporations  of  like  character, 
and  in  1879  did  consolidate  with  railroad  cor- 
porations east  of  the  Mississippi  river,  hav- 
ing a  line  running  to  such  river  opposite  the 
Missouri  side  of  such  river.  This  consolida- 
tion was  under  the  name  of  Wabash,  St 
Louis  &  Pacific  Railway  Company.  The  fran- 
chise right  to  do  Intrastate  business  passed 
to  tbis  consolidated  company,  both  by  virtue 
of  our  la.ws  and  our  Constitution.  By  fore- 
closure sales  these  rights  passed  from  the 
Wabash,  St  Louis  &  Pacific  Railway  Com- 
pany to  the  "Wabash  Railroad  Company," 
where  they  remained  until  in  1915,  when,  by 
virtue  of  a  mortgage  foreclosure  sale,  they 
passed  to  tbe  relator  herein. 

That  tbe  franchise  rights  of  the  old  North 
Missouri  Railroad  Company  passed  through 
Jessup  to  the  St  Louis,  Kansas  City  &  North- 
ern Railway  Company  has  been  twice  held  in 
this  state.  Daniels  v.  St.  Joseph,  Kansas 
<31ty  &  Nortberu  RaUway  Go,.  62  Mo.  43; 


State  ex  reL  V.  St  Louis,  Kansas  Gity  & 
Northern  Railway  Co.,  3  Mo.  App.  loa  clt 
193.  It  should  be  noted  that  this  was  a  sale 
under  a  mortgage  at  which  Jessup  acquired 
the  rights  wiilch  he  afterward  conveyed. 
Besides  these  '  express  authorities  in  this 
state,  It  seems  to  be  the  general  rule  that  at 
a  foreclosure  sale,  where  the  fran<Mse  rights 
have  t>een  conveyed  by  the  mortgage,  all  such 
franchise  rights  will  pass  to  the  purchaser, 
save  and  except  the  mere  right  to  be  a  corpo- 
ration. Daniels  v.  Railway  Ooi,  62  Ma  43; 
State  ex.  rel.  v.  Railway  Co.,  3  Mo.  App. 
loc.  clt  193.  New  OrleaHns,  etc,  R.  C!a  v. 
Delamore,  114  U.  S.  loa  dt  610,  5  Sup.  Ct 
1009,  29  L.  Ed.  244;  Julian  T.  Central  Trust 
Co.,  193  U.  S.  loc.  dt  106,  24  Sup.  Ct  399, 
48  U  Ed.  629.      ' 

On  December  26,  1906,  the  Wabash  RaU- 
road  Company,  then  belag  possessed  of  the 
right,  privileges,  and  franchise  to  do  an  In- 
trastate railroad  business  in  tbe  state  of 
Missouri,  mortgaged  such  rights,  privileges, 
and  franchises,  and  these  passed  by  the  sale 
in  1915  to  tbe  relator.  In  other  words,  since 
the  building  of  the  North  Missouri  Railroad 
under  the  act  of  1851,  there  bos  been  a  state 
grant  to  a  right  to  do  Intrastate  buslnesa 
over  that  particular  railroad,  and  its  after- 
acquired  and  constructed  portions.  This  was 
a  substantial  prc^ierty  right  and  lias  passed 
successively  to  the  divers  successors  of  the 
old,  railroad  company,  and  Is  now  vested  in 
the  present  relator.  Every  step  taken,  by 
which  the  right  of  franchise  has  passed  from 
one  to  the  other  corporation,  has  been  taken 
by  statutory  authority.  The  corporations 
were  all  along  authorized  to  mortgage  their 
roadbeds  and  other  property  rights,  indnd- 
Ing  franchise  rights.  The  Missouri  corpora- 
tion had  t>oth  constitutional  and  statutory 
authority  for  consolidation.  So  that  If  the 
right  to  do  an  Intrastate  business  is  one 
not  violative  of  the  police  power  of  tbe  state, 
the  relator  here  acquired  a  valuable  exist- 
ing and  vested  right  But  more  of  this  In 
another  connection. 

[3]  II.  Whatever  else  may  be  said  of  the 
legislative  grant  of  rights  to  the  predecessor 
in  title  to  the  relator  here,  it  is  clear  that 
by  these  acts  the  state  granted  the  original 
corporation  the  right  to  do  an  intrastate 
business  upon  the  railroad  it  was  grlven  au- 
thority to  build  and  construct  Not  only  so, 
but  the  original  act  (Acts  of  1850-61.  p.  483) 
further  contemplated  that  the  road  to  tte 
built  by  the  corporation  then  chartered  by 
the  Legislature  would  also  do  an  interstate 
Irasiness,  because  in  section  7  of  tbe  act  after 
providing  for  the  construction  of  the  road 
from  St  CSharles,  Ma,  to  the  northern  bound- 
ary line  of  the  state,  it  is  added: 

"With  a  view  that  the  same  may  be  hereafter 
constmeted  northwardly  into  the  state  of  Iowa, 
in  the  direction  of  Ft  Des  Moines,  in  that 
state." 

[4,  E]  This  valuable  rig^t  of  doing  an  in- 
trastate railroad  business  was  a  c^aot  whid) 
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the  state  could  make.  In  otber  words,  It 
was  a  proper  subject-matter  of  a  contract  be- 
tween the  state  and  tbe  coiporation.  The 
charter  of  a  corporation  Is  its  contract  with 
tbe  stat&  Gantt,  J.,  In  Mathews  v.  Railway 
Go.,  121  Ma  loc.  cit  310,  24  S.  W.  691,  25 
li.  R.  A.  161,  said: 

"It  is  whfdly  imneoessary  to  review  the  deci- 
sions which  sustain  tbe  view  adopted  in  tbe 
Dartmouth  College  Case,  that  defendant's  char- 
ter is  a  contract  between  it  and  tlie  state.  It 
has  been  uniformly  followed  by  this  court." 

[I]  As  to  grants  made  prior  to  187S,  the 
Constitution  of  that  year  expressly  recog- 
nized the  validity  thereof.  Section  1  of  arti- 
cle 12  reads: 

"All  ezistin;  charters,  or  (rants  of  special  or 
exdoslTe  privileges,  under  which  a  bona  fide 
organization  shall  not  have  taken  place,  and 
business  been  commenced  in  good  faith,  at  tbe 
adoption  of  this  Constltntion,  shall  thereafter 
hare  no  validity."' 

The  converse  would  be  the  case  where  the 
corporation  was  organized  and  the  contem- 
plated charter  powers  exercised. 

[7]  It  must,  of  course,  be  conceded  that  the 
state  cannot  by  grant  disrobe  Itself  of  Its 
police  powers,  but  the  grant  of  a  right  to 
construct  and  build  a  railroad  within  her 
borders,  and  the  further  {;rant  of  the  right 
to  use  such  railroad  in  the  transportation 
of  passengers  and  freight,  for  hire,  between 
points  and  places  within  this  state,  is  not 
tbe  exercise  of  the  police  power  of  the  state. 
It  has  been  said  that  such  a  power  is  an  in- 
describable one,  but  we  And  no  case  where 
the  grant  to  construct  and  use  (within;  this 
State)  a  railroad  has  ever  been  held  to  be 
an  exercise  of  the  police  power'  of  the  'state. 
If  the  state  by  such  grant,  and  in  addition 
thereto,  undertook  to  divest  Itself  of  the 
power  to  regulate  such  coiporation  in  the 
use  of  the  railroad,  to  the  detriment  of  the 
health,  safety,  and  general  welfare  of  the 
public,  then  such  attempted  release  of  the 
power  might  be  invalid;  for  our  Oinstltu- 
tion  (article  12,  g  5)  says: 

"The  exercise  of  the  police  power  of  the  state 
shall  never  be  abridged,  or  so  construed  as  to 
permit  corporations  to  conduct  their  business 
m  such  manner  as  to  infringe  the  equal  rights 
of  individuals,  or  the  general  well-bemg  of  the 
state." 

But  this  is  not  the  case  here.  A  grant  of 
the  right  to  do  an  intrastate  railroad  busi- 
ness does  not  of  Itself  contravene  this  sec- 
tion of  the  Constitution.  Sloan  v.  Railroad 
Co.,  61  Mo.  24,  21  Am.  Rep.  397;  State  ex 
rel.  Haeussler  v.  Greer,  78  Ma  188-195; 
Scotland  County  v.  Railroad  Co.,  66  Mo.  123 ; 
State  ex  rel.  v.  Laclede  Gaslight  Co.,  102  Mo. 
loc.  dt  486,  14  S.  W.  974.  15  S.  W.  383,  22 
Am.  St  Rep.  789. 

The  control  of  common  carriers  nndw  and 
by  virtue  of  the  police  power  Is  a  totally 
different  question.  The  general  terms  of  the 
rale  pertaining  to  control  under  the  police 
power  Is  well  expressed  In  8  Cyc;  p.  874;  thus: 

"Common  carriers  have  from  the  earliest  time 
been  controlled  by  police  power;  according^, 
railroad  oonvanies  being  allowed  to  charge  only 


reasonable  rates,  the  Legislature  may  make  a 
valid  enactment  that  certain  maximum  rates 
shall  not  be  exceeded:  likewise. railroad  compa- 
nies msy  be  compelled  to  make  connections  vlth 
other  railroads  suitable  to  the  convenience  and 
safety  of  the  puUic,  and  to  obey  many  other  kin- 
dred regttlationa" 

[I]  But  these  matters  of  regulation  under 
a  proper  exercise  of  the  police  power  do  not 
cover  the  right  of  the  state  to  grant  the 
privileges  to  construct  and  operate  a  rail- 
road in  this  state  and  to  do  Intrastate  busi- 
ness. This  act  of  1913  (Laws  of  1913,  p. 
179)  should  be  given  a  construction  which 
would,  if  possible,  save  It  from  coostitutlonal 
darts.  In  otber  words,  it  diould  be  given  a 
prospective  rather  than  a  retroactive  con- 
structioa  It  should  be  construed  and  read 
as  to  railroads  thereafter  built,  rather  than 
as  affecting  railroads  already  operating  in 
tbe  state.  It  should  not  be  so  construed  as 
to  make  it  ccmtravene  existing  rights.  We 
have  adopted  this  method  of  constructicMi 
even  as  to  constitutional  provtelons.  State 
ex  Tti.  Haeussler  v.  Greer,  78  Mo.  188,  supra. 
'We  have  no  doubt  that  if  a  foreign  coirpora- 
tlon,  without  a  railroad  in  tbis  state,  and 
without  any  previous  grant  of  rights,  by  this 
state,  should  apply  for  admission  .to  do  busi- 
ness in  this  state,  and  ask  to  construct  and 
operate  a  railroad  in  this  state,  that  under 
this  law  it  might  be  kept  out  of  the  state. 
But  that  is  not  this  case. 

[9]  In  the  Greer  Case,  supra,  Haeussler, 
tbe  relator  therein,  was  a  stockholder  in  the 
German  Savings  Institution,  and  he  and 
some  other  friendly  stockholders  tendered 
their  votes  for  Haeussler  as  director  of  sucta 
corporation  under  the  cumulative  plan  of 
voting '  provided  for  by  section  6  of  article 
12  of  the  Constitution.  The  corporation  was 
one.  created  by  l^slatlve  cbarter  prior  to 
tbe  Constitution  of  1876.  Under  this  legis- 
lative charter,  the  other  system  ■  of  ivottng 
was  provided  for,  and  the  respondent. Gzeer 
was  elected  over  Haeussler.  Tbe  action  .was 
by  quo  warranto  to  test  Greer's  rigbti  to  hold 
tbe  oflflceL  Ttila  court,  through  Henry,  J., 
said  that,  whilst  tbe  language  ot  the  Con- 
stitution was  broad  enough  to  apply  to  all 
cori)oratlons,  yet  it  should  not  be  so  con- 
strued as  to  give  it  retroactive  action,  when 
such  would  strike  down  existing  contract  or 
cdiarfeer  rights.  So  in  tbe  case  at  bar.  This 
law  should  not  be  given  an  application  or  a 
oonstmctlon  which '  would  strike  down  eon- 
tract  or  cbarter  rlgjtits.  The  relator  in  this 
case  is  tbe  legal  owner  of  certain  cbarter 
rights  granted  by  the  stater  L  e.,  tbe  rights  to 
own  and  operate  a  pdlroad  In  Mlsaouri,  and 
to  do  an  intrastate  bnatnass  thereon.  Tbeee 
rights  are  such  as  coald  be  properly  granted 
,  by  tbe  state,  and  do  not  pertain  to  tbe  police 
powers  of  tbe  state  State  ex  rel.  Ladede 
Gas  Co.,  supra,  and  other  cases  dted.  Tbe 
state  cannot  In  the  exercise  of  mere  assumed 
police  powers  pass  a  law  violative  of  charter 
rights.    In  tbe  Ledede  Gas  Co.  Case  (102 
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Mo.  loc  df  486,  14  S.  W.  974.  15  S.  W.  383, 
22  Am.  St  Rep.  789)  Sherwood,  J.,  said: 

"It  is  not  to  be  doubted  that  there  is  a  limit 
to  the  power  of  the  Legislature  to  tie  the  hauds 
of  subsequent  l/egislatares  in  respect  to  the  ex- 
orcise of  what  is  termed  the  'police  power.' 
thus  It  is  said:  'No  Le^glature  can  bargain 
away  the  public  health  or  the  public  morals.' 
Stone  T.  Mississippi,  101  U.  S.  814,  26  Ia  Kd. 
1079.  But  certainly  there  is  a  limit  in  this  re- 
sard  over  which  Legislatures  and  municipalities 
cannot  pass ;  they  cannot,  in  the  exercise  of 
assumed  police  powers,  violate  charter  contracts 
and  overthrow  vested  riehts.  On  this  subject. 
Judge  Cooley  aptly  says:  "The  limit  to  the  ex- 
ercise of  the  police  power  in  these  cases  must 
bo  this:  The  regulations  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society; 
they  must  not  be  in  conflict  with  any  of  the 
provisions  of  the  charter;  and  they  must  not, 
under  pretense  of  regulation,  take  from  the 
corporation  any  of  the  eesentiol  rights  and  priv- 
ileges which  the  charter  confers.  In  short,  they 
must  be  police  regulations  in  fact,  and  not 
amendments  of  the  charter  in  curtailment  of  the 
corporate  franchise.'  Cooley,  Const.  lim.  (5tb 
Ed.)  712." 

Tbie  and  the  other  cases  cited  annonnce 
the  proper  general  rules,  bat  they  may  not 
accord  fully  with  the  present  line  of  demar- 
cation, between  the  police  and  other  powers 
of  the  state.  Some  of  these  cases  discnss 
rates  -allowed  by  state  grant.  The  modem 
rale  as  to  grants  of  this  character  is  that 
they  fall  within  the  category  of  regulatory 
measures  in  the  interest  of  the  general  pub- 
lic welfare,  and  therefore  are  within  the 
pMcs  power  of  the  state.  But  we  repeat, 
the  grant  of  the  right  to  construct  and  own 
a  railroad  in  Missouri  and  do  an  intrastate 
business  thereon  is  not  such  a  right  as  falls 
within  the  police  power  of  the  state. 

110]  We  hold  therefore  that  the  act  of 
191S  should  not  be  given  a  construction 
whid)  would  make  It  strike  down  the  vested 
rights  of  relator  or  other  corporations  sim- 
ilarly situated.  We  hold  that  It  has  no  ap- 
plication to  a  corporation  which  in  due 
course  has  acquired  the  right  to  own  and 
operate  a  railroad  In  this  state  for  the  doing 
of  Intrastate  business,  which  right  to  so  own 
and  operate  such  road  has  been  previously 
granted  by  this  state. 

III.  If  this  act  of  1913  is  to  be  construed 
as  contended  for  by  the  state  officials,  it 
would  be  violative  of  several  constitutional 
provisions.  It  would  be  the  taking  of  val- 
uable property  rights  without  due  process 
of  law.  It  would  be  the  striking  down  of 
contract  rights  in  violation  of  both  tlie  state 
and  federal  Constitutions.  This  relator,  as  to 
these  contract  rights,  stands  Ih  no  different 
situation  than  do  the  other  foreign  corpora- 
tions now  owning  and  operating  railroads  in 
this  state.  The  other  foreign  corporations 
now  operating  railroads  In  this  state  In  In- 
trastate business  are  doing  so  by  virtue  of 
grants:  heretofore  made.  The  only  dllTerence^ 
-Is  (and  in  law  that  is  no  difference)  the  re- 
lator has  but  recently  acquired  these  rights, 
whilst  the  others  have  possessed  them  for 
some  years. 

[11,12]  It  l8  a  fondomental  rule  that  a 


statute  should  be  so  construed.  If  possible,  as 
to  make  It  valid  under  all  constitutional  pro- 
visions. As  previously  said,  if  a  foreign  cor- 
poration, possessed  of  no  contract  or  charter 
rights  from  this  state,  should  apply  for  li- 
cense to  do  business  in  this  state,  and  to 
construct  and  operate  a  railroad  therein,  the 
act  of  1913  would  apply  and  prevent  such  a 
corporation  from  coming  Into  the  state.  The 
state,  save  where  it  has  previously  granted 
the  right,  can  atop  any  foreign  corporation  at 
the  sta!te  line.  The  law,  whether  .wise  or  oth- 
erwise, seems  to  have  that  effect;  but  it 
should  not  be  onstraed  to  apply  to  corpora- 
tions owning  or  legally  acquiring  railroads 
already  In  the  state,  where,  In  the  acquisition 
of  them,  they  also  acquire  the  franchise  right 
to  do  an  Intrastate  as  well  as  other  business 
in  the  state.  We  so  construe  this  act  To 
otherwise  construe  it  would  make  it  violative 
of  more  than  one  constitutional  provision, 
both  ot  state  and  federal  Constitutions. 

It  follows  that  the  alternative  writ  of 
mandamus  should  be  made  peremptory,  and 
the  respondent  herein  required  to  accept  and 
receive  the  llcoise  fees  tendered  and  issue 
to  relator  a  license  to  continue  the  business 
of  its  railroad  in  this  state.    It  is  so  ordered. 

All  concur,  except  WALKER,  J.,  absent 
and  WOODSON,  C.  J.,  who  dissenU  in  opin- 
Um  filed. 

WOODSON,  O.  3.  (dissenting).  That  por- 
tion of  the  plaintiff's  railway  lying  In  this 
state  was  constructed  and  owned  by  a  Mis- 
souri corporation,  and  .was  so  owned  at  the 
date  of  the  adoption  of  the  Constitution  of 
this  state  in  1875;  and,  that  being  so,  the 
plaintiff  and  those  through  whom  it  claims 
took  that  i>art  of  the  road  located  In  this 
state  with  aU  the  rights,  powers,  duties,  bur- 
dens, and  limitations  granted  and  imposed 
upon  It  by  the  Constitution  and  laws  of  this 
state. 

At  the  date  of  the  consolidation  of  the 
roads  m^itloned  in  the  majority  opinion,  un- 
der the  name  of  the  Wabash  Railway  Com- 
pany, sectlcm  18  of  article  12  of  the  Consti- 
tution of  1875  was  in  fOU  force  and  effect 
It  reads  as  follows : 

"Sec  18.  ConaoUdation  toith  Foreign  Compa- 
niet. — If  any  railroad  company  organized  under 
the  laws  of  this  State  shall  consolidate,  by  sale 
or  otherwise,  with  any  railroad  company  or- 
ganised under  the  laws  of  any  other  state,  or  of 
the  United  States,  the  same  shall  not  thereby 
become  a  foreign  corporation;  but  the  courts  of 
this  state  shall  retam  jurisdiction  in  all  mat- 
ters which  may  arise,  as  if  said  consolidation 
had  not  taken  place.  In  no  case  shall  any 
consolidation  take  place,  except  apon  public  no- 
tice of  at  least  sixty  days  to  all  stockholders, 
in  such  manner  as  may  be  provided  by  law." 

According  to  the  plain  letter  and  spirit  of 
this  constitutional  provision,  the  company 
which  owned  that  part  of  the  road  lying 
within  this  state  at  the  date  of  said  consoli- 
dation remfiined  and  stiU  remains  a  domestic 
corporation,  and  its  property,  rights,  and  du- 
ties, In  so  far  as  Intrastate  transportation  is 
concerned,  remain  snbject  to  and  are  tonrem- 
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ed  b7  the  laws  of  tbls  state  to  the  same  ex- 
tent as  if  the  consoUdatloa  had  never  taken 
place. 

TIi«  consolidations  mentl<Nied  become  new 
companies,  so  is  this  reorganized  company. 
State  ex  reL  r.  Keokuk  &  W.  Ry.  Co.,  99  Mo. 
30,  12  S.  W.  290,  6  L.  R.  A.  222 ;  State  er 
rel.  V,  Chicago,  Bnrilngton  &  K.  a  Ry.  Co.,  89 
Mo.  523, 14  S.  W.  522.  But  that  is  not  true  re- 
garding interstate  commerce,  for  under  both 
the  state  and  federal  Constitutions,  as  well 
aa  under  the  statutes  of  this  state  authoriz- 
ing the  consolidation  of  the  railroads  of  this 
state  with  those  of  other  states,  those  parts 
of  the  consolidated  road  situate  in  Missouri 
are  authorized  and  required  to  carry  inter- 
state commerce;  and  consequently  the  act 
of  1913  (Laws  of  1913,  p.  179)  does  not  and 
could  not  apply  to  that  character  of  com- 
merce. State  ex  inf.  v.  Standard  Oil  Co.,  218 
Mo.  1,  loc  cit  376,  116  S.  W.  902.  In  other 
words,  in  my  opinion,  in  construing  said  act 
of  1913,  we  must  view  that  part  of  plaintifTs 
road  located  in  this  state  from  two  aspects, 
Y^z. :  First,  that  as  a  matter  of  law  the  Mis- 
souri company  stUl  owns  the  physical  prop- 
erty and  possesses  all  the  rights,  imwers,  and 
privileges  it  possessed,  and  owes  all  the  du- 
ties to  the  public  Imposed  upon  it  prior  to 
the  date  of  its  consolidation  with  the  plain- 
tiff. In  so  far  as  intrastate  shipments  are 
concerned;  and,  second,  that  said  company, 
property,  rights,  powers,  and  privileges  are 
subjected  by  said  statutes  and  constitutional 
provisions  to  the  paramount  duty  of  carry- 
ing interstate  commerce  but  not  totally  de- 
stroyed, as  I  understand  the  majority  Knpta- 
lon  in  effect  holds. 

If  I  am  correct  in  the  foregoing  observa- 
tions, then  the  act  of  1913  is  only  applicable 
to  Intrastate  oommerce  and  is  valid  In  that 
regard. 

I  am  therefore  of  the  opinion  that  the  al- 
ternative writ  of  mandamus  should  be 
quashed. 


BOABD  OF  EDUCATION  OF  OITTT  OF  ST. 

LOXnS  V.  CITT  OF  ST.  LOUIS  et  al. 

(No.  17696.) 

(Sapieme  Court  of  Missouri,  Division  No.  1. 
March  30, 1916.) 

MimiCIPAI.  COBPOBATIOHS  <3='>601  —  POUCE 
POWEB  —  BUIUUNG  Requlationb  —  Indk- 
FXNDENT  Boards  of  Edttcation. 

TJoder  Const,  art  11,  §  1,  for  establishing 
a  public  school  system  by  the  Gmeral  AsaemUy, 
and  the  act  of  1897  (Laws  1897,  p.  220),  amend- 
ed by  act  of  May  28,  1909  (Laws  1909,  p.  846), 
providing  that  cities  of  500,000  inhabitants  sliall 
constitute  a  school  district  and  have  certain  cor- 
porate powers,  including  the  care  of  school  build- 
ings, their  ventilation,  eto.,  a  regulation  of  the 
St.  Louis  board  of  public  improvements  as  to 
building  ventilation  does  not  apply  to  the  con- 
struction of  sdtool  buildings,  notwithstanding 
the  city  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J  1333 ;  Dec.  Dig.  «=> 
601.] 


Appeal  fr<;>m  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Board  of  E^ducatlon  of  the 
City  of  St  Louis  against  the  City  of  St  Lou- 
is and  another.  From  a  judgment  for  the 
plaintiff,  defendants  appeal.    Affirmed. 

William  E.  Balrd,  of  St  Louis,  for  appel- 
lants. Robert  Burkbam,  of  St  Louis,  for  re- 
spondent 

BROWN,  O.  This  suit  was  instituted 
April  11, 1912,  against  the  defendant  city  and 
Stephen  H.  Gllmore,  its  supervisor  of  plumb- 
ing, to  obtain  an  injunction  restraining  them 
from  Interfering  with  work  in  course  of  con- 
struction under  contract  for  a  new  school 
building  in  said  city  to  be  known  as  the  Hor- 
ace Mann  SchooL  The  contract  provided  for 
a  system  of  vents  fr<Mn  the  water-closets 
Icnown  as  "a  continuous  venting  system,  do- 
ing away  with  all  local  vents  to  the  flrtures" ; 
while  a  regulation  of  the  board  of  public  im- 
provements of  the  dty  of  St  Louis  provided 
for  a  different  system,  requiring  "sewer,  soil, 
waste,  and  ventilation  pipes  to  be  arranged 
and  constructed  to  admit  of  a  free  circula- 
tion of  air  from  the  fresh  air  inlet  to  each 
fixture  trap  and  through  the  roof."  It  charg- 
ed that  the  defendants  threatened  to  apply 
the  ordinances  and  rules  of  the  dty,  which 
are  fully  set  out,  to  this  work,  and  cause  the 
arrest  of  any  and  all  of  plaintiff's  agents, 
servants,  or  employes  who  may  go  upon  the 
premises  under  plaintiff's  direction  to  prose- 
cute said  plumbing  work,  on  the  charge  of 
violating  said  ordinances,  rules,  and  regula- 
tions. There  is  no  question  raised  as  to  rea- 
sonableness of  the  ordinances  of  the  dty  or 
regulations  of  its  board  of  public  improve- 
ments, nor  «■  to  whether  either  system  of 
venting  is  superior  to  the  other,  but  the  case 
is  presented  and  discussed  uik>b  the  broad 
proposition  as  to  whether  or  not  the  board  of 
education,  in  this  particular,  is  subject  to  the 
ordinances  and  regulations  of  the  dty  in  this 
respect  A  general  demurrer  to  the  petition 
was  sustained,  and,  defendants  declining  to 
further  plead,  final  judgment  was  rendered 
granting  the  Injimctlon,  and  the  case  is  here 
upon  the  defendants'  appeal. 

Section  26  of  artide  3  of  the  charter  then 
in  force  provided,  among  other  things,  that 
the  mayor  and  assembly  shall  have  power, 
wltMn  the  dty,  by  ordinance  not  Inconsistent 
with  the  (Constitution  or  any  law  of  this 
state  Of  of  this  charter,  to  do  the  following 
things :  In  clause  2,  to  constrnd:  and  keep  in 
repair  all  bridges,  streets,  sewers,  and  drains, 
aad  to  regulate  the  use  thereof;  in  danse  12, 
to  provide  for  the  safe  constmctlon,  inspec- 
tion, and  repairs  of  all  private  and  public 
buildings  within  the  dty;  and  In  dause  14, 
to  pass  all  ordinances  not  Inconsistent  vrlth 
the  provisions  of  the  charter  or  the  laws  of 
the  state  as  may  be  expedient  In  regard  to 
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th«  peace,  good  government,  health,  and  wel- 
fare of  the  city. 

It  also  provides  (section  3,  art  4)  for  a 
board  of  public  Improvements  to  consist  of 
an  elective  president  and  five  commissioners 
with  certain  prescribed  powers,  and  adds  the 
following  provision  (section  42): 

"The  municipal  assembly  shall  provide  by  or- 
dinance such  additional  duties  of  and  require- 
menta  from  the  tioard  of  public  improvements 
and  its  several  members  as  it  may  deem  neces- 
sary, and  for  the  appointment  by  tbeni  of  snch 
assistants  and  employes  as  the  demands  of  the 
several  departments  may  require." 

It  was  under  these  powers  and  ordinances 
passed  In  pursuance  of  them  that  the  defend- 
ant superintendent  of  plumbing  was  appoint- 
ed, and  the  rule  related  to  the  ventilation  of 
water-closets  which  the  city  Is  now  attempt- 
ing to  apply  to  the  Horace  Mann  School  was 
mada 

When'  the  f ramers  of  the  present  CJonstltu- 
tioa  conf^red  upon  the  freeholders  of  the 
dty  the  power  to  malie  their  present  char- 
ter, they  provided  with  the  most  careful  fore- 
sight (section  23,  art.'  9)  that: 

"Such  charter  and  amendments  shall  always 
be  in  harmony  with  and  subject  to  the  Consti- 
tution and  laws  of  Missouri,  except  only  that 
provision  may  be  made  for  the  graduation  of  the 
rate  of  taxation  for  city  purposes  Id  the  por- 
tions of  the  city  which  are  added  thereto  by  the 
proposed  enlargement  of  Its  boundaries." 

In  the  same  Constitution,  and  In  pursuance 
of  the  uniform  policy  of  the  state  from  the 
beginning,  it  was  provided  (section  1,  art  11) 
that: 

"A  general  diffush>n  of  knowledge  and  intelli- 
gence oeing  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the  General 
AiiBembly  [not  the  freeholders  of  the  city  of  St 
]jQUis]  i^all  establish  and  maintain  free  public 
scliools  for  the  gratuitous  instruction  of  all  per- 
sbns  in  this  state  between  the  ages  of  six  and 
twenty  years." 

It  was  In  obedience  to  this  constitutional 
mandate  that  the  act  of  1897  (Laws  1897,  p. 
220),  as  amended  by  the  act  of  May  2S,  1909 
(I>awB  1909,  p.  846),  under  which  the  public 
schools  of  the  dty  of  St  Louis  have  ever 
since  been  operated,  was  enacted.  It  pro- 
vided that: 

"Every  dty  in  this  state  now  having  or  wliich 
may  hereafter  have  five  hundred  thousand  in- 
habitants or  over,  together  with  the  territory 
now  within  its  limits,  or  which  may  in  the  fu- 
ture be  included  by  any  change  thereof,  shall 
be  and  constitute  a  single  school  district,  shall 
be  a  body  corporate,  and  tbe  supervision,  and 
government  of  public  schools  and  public  school 
property  therein  shall  be  vested  in  a  board  of 
twelve  memtjcrs,  to  be  called  and  known  as  the 
Board  of  Education  of.    •    *    *  " 

The  powers  and  duties  of  this  board  were 
highly  Bpeclalisied  in  the  act,  and  included 
the  "general  and  supervising  control,  govern- 
ing, and  management  of  tbe  public  schools, 
and  pubUo  school  property  in  such  dty,"  the 
power  to  appoint  such  olBcers,  agents  and 
employes  as  it  may  deem  necessary  and 
proper,  to  make,  amend,  and  repeal  rules 
and  by-laws  for  the  government  regulation, 
and  management  of  the  puhlio  sdiools  and 


schciol  property  In  sncb  city,  and  exercise 
generally  aU  iKiwers  in  the  administration  cA 
the  public  school  system  therein,  and  have 
all  the  powers  of  other  school  districts  under 
the  laws  of  the  state  except  as  herein  pro- 
vided. Particularizing  further,  it  provides 
for  the  appointment  by  the  hoard  of  educa- 
tion of  a  commissioner  of  sdiool  buildings 
who  "shall  be  charged  with  the  care  of  the 
public  school  buildings  of  such  dty,  and  with 
the  responsibility  for  the  ventilation,  warm- 
ing, sanitary  condition  and  proper  repair 
thereof,  and  shall  prepare,  or  cause  to  be  pre- 
pared, all  specifications  and  drawings  requir- 
ed, and  shall  superintend  all  the  constmdlon 
and  repair  of  all  snch  buildings."  In  the 
performance  of  these  duties  he  was  requir- 
ed to  appoint  such  assistants  as  should  be 
authorized  by  the  board  of  education,  one  of 
whom  "shall  be  a  trained  and  educated  en- 
gineer, qnallfled  to  design  and  constmrt  the 
heating,  lighting,  ventilating,  and  sanitary 
machinery  and  ai^aratns  connected  with 
the  public  school  buildings. 

It  will  be  noted  that  this  act  not  only 
gives  the  board  of  education  plenary  power 
with  reference  to  the  construction,  mainte- 
nance, and  care  of  the  public  school  buildings 
of  the  dty,  but  descends  into  matters  con- 
nected with  the  health  and  comfort  of  the 
pupils,  including  the  designing  as  well  as  the 
construction  and  maintenance  of  the  very 
appliance  which  are  the  subject  of  this 
litigation,  ventilating  and  sanitary  machinery 
and  apparatus  to  be  installed  and  maintained 
for  the  removal  from  the  building  of  foul 
and  noxious  air  necessarily  generated  in 
the  use  of  the  water-closets. 

We  have  been  favored  by  counsel  on  both 
sides  with  exhaustive  and  highly  Interesting 
briefs  and  arguments  relating  to  the  pre- 
sumptions which  should  prevail  In  determin- 
ing whether  laws  of  the  character  of  the 
charter  of  St  Louis  and  ordinances  passed  in 
pursuance  of  its  terms  are  applicable  to  tbe 
sovereign,  and  whether  they  are  repealed  by 
general  laws  which  do  not  in  terms  mention 
them.  Vie  cannot  appreciate  the  application 
of  either  of  these  questions  to  this  case.  The 
first  does  not  rest  up<m  presumption,  for  the 
sovereignty  itself  has  dealt  with  the  subject 
of  the  construction  and  management  of  the 
pr(^)erty  which  is  held  and  used  by  its  agents 
for  the  highest  governmental  purposes,  and 
we  have  to  look  no  further  than  its  legis- 
lative declarations  to  determine  in  whom 
the  authority  claimed  by  each  of  the  parties 
to  this  proceeding  is  vested ;  and  as  to  the 
second  question  so  ably  argued  we  have  only 
to  look  to  the  converse  of  the  pr<H>oBition 
stated  by  counsel  for  appellant.  The  ques- 
tion is  not  whether  a  law  of  general  amtllca- 
tion  in  the  dty  of  St  Louis  impliedly  rei>eal8 
any  of  the  provisions  of  a  qpeclal  act  or 
charter  for  the  government  of  that  com- 
munity, hut  it  is  whether  the  general  charter 
yields  to  the  proYisions  of  a  law  having 
spedal  appllcatioB  to  pavUcolar  mattnrs  and 
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tilings  within  the  field  of  Its  operation.  The 
statement  of  this  question  Includes  its  an- 
swer. 

It  cannot  even  be  claimed  that  there  la  a 
question  in  this  case  relating  to  the  Inten- 
tion of  the  Legislature  to  apply  the  act  of 
1887  from  which  we  have  quoted  to  the 
schools  of  the  city  of  St.  Louis.  By  Its  terms 
it  describes  the  city  of  St,  Louis  as  the  only 
community  In  the  state  In  which  It  can  apply. 
That  it  gives  to  the  board  of  education 
through  its  lawfully  constituted  officers  the 
power  to  design,  construct,  and  maintain  the 
very  apparatus  now  In-  question  Is  not  and 
cannot  be  denied  by  any  English-speaking 
person,  and  the  constitutional  ix>wer  of  the 
Legislature  to  enact  it  is  unquestioned  and 
unquestionable.  We  have  carefully  examined 
the  authorities  cited  by  the  appellant,  and 
find  but  one,  Pasad^ia  School  District  v. 
Pasadena,  166  Cal.  7,  134  Pac.  985,  47  L.  R. 
A.  (N.  S.)  892,  Ann.  Cas.  1915B,  1039,  wMdi 
seems  to  question  the  view  we  have  taken  with 
reference  to  the  effect  we  give  to  the  statute 
giving  authority  to  the  board  of  education  to 
supervise  and  govern  public  school  property 
within  the  city  and  charging  It  through  its 
officers  possessing  special  qualifications  for 
that  purpose  with  the  responsibility  for  the 
ventilating,  warming,  and  sanitary  condition 
of  such  building  and  the  designing  as  well  as 
the  construction  of  the  machinery  and  ap- 
pliances for  that  purpose.  In  the  CaH- 
fomia  case  the  city  by  ordinances  es- 
tablished an  elaborate  building  code  provid- 
ing that  only  certain  classes  of  buildings 
should  be  erected  in  certain  flre  districts  and 
the  inspection  of  plumbing  construction  and 
electrical  wiring  and  equipment  of  buildings, 
the  use  of  permits,  and  the  collection  of  fees 
therefor;  and  making  it  unlawful  to  com- 
mence the  erection  of  any  building  within  the 
city  other  than  those  erected  by  the  United 
States,  unless  plans  and  specifications  are 
submitted  to  the  building  inspector  and  a  per- 
mit for  the  erection  thereof  first  obtained 
and  the  fee  paid.  The  school  district  denied 
that  it  was  subject  to  these  regulations  and 
an  agreed  case  was  submitted  to  the  court  to 
determine  it  The  court  stated,  in  substance, 
that  the  Constitution  of  the  state  had  In- 
vested the  city  with  the  powers  to  make  these 
regulations,  and  that  the  sole  contention  of 
the  school  district  was  that  it  was  an  in- 
dependent governmental  agency  of  the  state 
created  under  a  general  law  which  Invested 
its  trustees  with  the  control  and  management 
of  all  school  property  within  its  limits,  and 
hence  insisted  that  its  authority  In  that  re- 
spect was  not  subject  to  be  controlled  by  the 
police  regulations  of  a  municipality  In  which 
a  part  of  the  territory  of  the  school  district 
was  embraced. 

The  trustees  of  the  school  districts  were  re- 
quired by  statute  before  building  school- 
bouses  to  submit  the  plans  to  the  superln- 


tMident  of  schools.  The  court  stated  that  it 
was  not  claimed  that  these  Code  provisions 
expressly  gave  any  power  to  the  trustees  or 
enjoined  upiMi  them  the  duty  of  adopting 
sanitary  building  regulations,  or  regulations 
in  the  nature  of  provisions  for  the  public 
health  and  comfort  and  safety  in  the  con- 
struction of  such  buildings,  and  held  that  in 
the  general  powers  mentioned  no  such  power 
was  conferred,  and  that  their  power  was 
not  different  from  that  possessed  by  private 
corporations  and  other  owners  of  land  to 
control  it  and  plan  and  erect  buildings  there- 
on, and  sustained  the  city  in  its  contention 
that  a  permit  was  required. 

It  will  be  seen  that  the  issue  in  that  case 
was  entirely  different'  from  the  issue  in 
this.  Here  the  right  to  erect  a  building 
within  the  Umits  of  the  city  is  not  involved, 
but  only  the  question  as  to  which  of  those 
two  contending  municipalities  is  clothed  by 
statute  with  the  right  to  determine  Interior 
sanitary  arrangements  for  the  ventilation  of 
Its  water-closets,  so  as  to  promote  the  health 
and  comfort  of  the  pupils  and  teachers  who 
should  be  Its  Inmates.  We  think  it  is  pecul- 
iarly appropriate  that  those  charged  with  the 
custody  and  control  of  the  pupils  while  in 
the  building  should  also  be  charged  with  the 
protectltm  of  their  health  while  engaged  in 
their  studies.  The  Legislature  seems  to  have 
taken  this  view  of  the  matter,  and  has,  in  onr 
opinion,  In  unmistakable  terms  placed  that 
responsibility  upon  the  board.  We  therefore 
affirm  the  judgment  of  the  circuit  court 

RAILBY,  C,  concurs. 

PER  CURIAM.  The  foregoing  (pinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concnr. 


BUCK  V.  MEYER  et'aL    (No.  17900.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  30, 1916.) 

Courts  <S=231(2)  —  Jurisdiction  —  Missoubi 

Court  of  Appeals. 

A  petition  presenting  two  aspects,  one  for 
the  recovery  of  $5,000  and  the  other  for  the  en- 
forcement of  an  alleged  oral  agreement  whereby 
deceased,  if  plaintiff  came  to  the  United  States, 
was  to  adopt  her  as  hia  child  and  make  her  his 
legal  heir,  was  within  the  jurisdiction  of  the 
Kansas  City  Court  of  Appeals  as  presenting  no 
matter  of  dispute  beyond  its  peouniary  juris- 
diction, and  no  question  within  the  appellate 
jurisdiction  of  the  Supreme  Court  as  defined  by 
the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  648,  660;  De&  Dig.  «=»2S1(2).] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty; J.  G.  Slate,  Judge. 

Action  by  Anna  C.  Buck  against  Martin  T. 
Meyer,  administrator  of  the  estate  of  John 
H.  Asahl,  deceased,  and  E.  C.  Nlschwitz,  ex- 
ecutor of  the  last  will  of  Anna  Margaret 
Asahl,  deceased.  Judgment  for  plaintiff, 
and  defendant  Nlschwitz  appeals.    Transfer- 
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red  to  th^  Kansas  City  Court  of  Appeala  for 
final  determination. 

R.  M.  Embry  and  S.  C.  Gill,  both  of  Cali- 
fornia, Mo.,  for  appellant  Jay  L.  Oldham, 
of  Kansas  City,  and  Roy  L.  Kay,  of  Cali- 
fornia, Mo.,  for  respondent. 

BOND,  J.  I.  PlalntUr  sues  to  enforce  an 
alleged  oral  agreement  with  her  natural  fa- 
ther that,  If  she  would  leave  her  home  in 
Germany  and  locate  where  he  liyed  in  the 
United  States,  he  would  "adopt  her  as  his 
child  and  make  her  his  legal  heir."  Plain- 
tiff alleges  full  performance  on  her  part  and 
nonperformance  by  her  father,  who  has  since 
died;  wherefore  she  prays  for  a  Judgment 
of  15,000  against  the  administrator  of  bis 
estate.  '  To  this  action  the  executor  of  the 
estate  of  the  second  wife  of  plaintiff's  father 
was  afterwards  made  a  defendant  There 
was  a  joinder  of  issues,  and  after  the  bearing 
of  proofs  the  trial  court  found  for  plaintiff, 
concluding  his  Judgment  to  wit: 

"Wherefore  it  is  considered,  adjudged,  and  de- 
creed by  the  court  that  plaintiff  be  and  she  is 
hereby  declared  a  pretermitted  heir  of  John  H. 
Asahl,  deceased,  and  entitled  to  a  share  as  an 
heir  in  the  estate  of  John  H.  Asahl,  deceased." 

An  appeal  was  duly  taken  to  this  court 

II.  It  is  obvious  the  appeal  in  this  canse 
should  have  been  taken  to  the  Kansas  City 
Court  of  Appeals,  within  whose  territorial 
Jurisdiction  the  Judgment  was  rendered.  The 
petition  only  presents  two  aspects,  one  for 
a  recovery  of  $5,000,  the  other  for  the  en- 
forcement of  the  oral  agreement  therein  al- 
leged. Neither  of  these  purposes  dislodges 
the  jurisdiction  of  the  Kansas  City  Court 
of  Appeals,  for  they  present  no  matter  of  dis- 
pute beyond  the  pecuniary  limit  of  the  Juris- 
diction of  that  court,  nor  do  they  present 
any  question  which  &lls  within  the  appellate 
jurisdiction  of  this  court  as  defined  in  the 
Constitution. 

The  cause  is  therefore  transferred  to  the 
Kansas  City  Court  of  Appeals  for  final  de- 
termination. 

It  is  so  ordered.    All  concur. 


HASSIiBR  v.  MERCANTILE  BANK  OF 
LOUISIANA,  MO.     (No.  17003.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  30,  1918.) 

1.  MoBTOAOES  €=3353 — FoBECLOsusE— Notice 

— StJFFIClENCT. 

Though  one  of  the  owners  of  the  equity  of 
redemption,  who  had  transferred  his  interest  to 
a  corporation,  was  not  named  in  a  trustee's  no- 
tice of  foreclosure  sale,  as  required  by  Rev.  St 
1909,  i  2843,  yet,  as  tbe  representative  of  a  cor- 
poration which  had  acquired  the  entire  equity 
was  present  and  a  full  and  fair  price  was  ob- 
tained, such  omission  did  not  render  the  sale 
void. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Gent  Dig.  $  1050;  Dec.  Dig.  <&=»353.] 


2.  Etidehob  «=>383(7)  — Mobtoaocs  — Fosb- 

0I«ST7BB— TbUSTEE'S    DeED. 

Under  Rev.  St  1909,  I  2868,  recitals  hi  a 
trustee's  deed  are  prima  focie  evidence  as  to 
compliance  with  tbe  statute  relating  to  foreclo- 
sure of  deeds  of  trust  and  so,  where  not  con- 
tradicted, are  a .  sufficient  showing  of  compli- 
ance. 

[Ed.  .Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1668;    Dec.  Dig.  <8=9383(7).l 

Appeal  from  Louisiana  Court  of  Commoa 
Pleas;  B.  H.  Dyer,  Judge. 

Action  by  Augusta  El  Hassler  against  the 
Mercantile  Bank  of  Louisiana,  Mo.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  W.  Matson,  of  Louisiana,  Mo.,  for 
appellant  David  A.  Ball  and  Robert  A 
May,  both  of  Lowlslann,  Mo.,  for  respcmdent 

BLAIR,  J.  This  Is  an  appeal  from  a  judg- 
ment for  defendant  in  an  action  in  ejectment 
instituted  in  the  Louisiana  court  of  comnus 
pleas.  In  the  view  we  take  of  tbe  case  It  is 
unnecessary  to  state  all  the  facts  in  detail, 
since  plalntUTs  case  de];>euds  ujfoa  the  ques- 
tion whether  a  sale  under  a  trust  deed  was 
vaUd  or  invalid. 

Plaintiff's  husband,  M.  J.  Hassler,  and  his 
brother,  S.  C.  Hassler,  formerly  owned  the 
land  in  suit,  and  executed  a  deed  of  trust 
thereon  to  secure  a  $5,000  note  they  gave  to 
defendant  In  this  trust  deed  plaintiff  Join- 
ed with  her  husband.  Subsequently  the. eq- 
uity in  the  property  was  conveyed  to  a  corpo- 
ration whose  capital  stock  was  almost  ail 
owned  by  plaintifC  A  few  shares  were  in 
her  husband's  name,  and  he  was  president  of 
the  concern  and  plaintiff  was  its  secretary. 
Default  in  the  payment  of  the  $5,000  note  was 
followed  by  the  advertisement  and  sale  of 
the  prc^erty  in  suit  under  the  trust  deed,  and 
at  this  sale  one  McCune  bought  and  later 
conveyed  the  prcq;)erty  to  defendant.  Plain- 
tiff's husband  and  agent,  M.  J.  Hassler,  presi- 
d«it  of  the  corporation  owning  the  equity, 
attended  the  sal&  S.  C.  Hassler,  one  of  the 
signatories  of  the  trust  deed,  but  who  had  con- 
veyed his  interest  in  the  equity  to  the  corpo- 
ration mentioned,  is  not  shown  to  have  been 
present  at  tbe  sale.  The  amount  bid  by  Mc- 
Oune  was  the  full  and  fair  value  of  the  prop-  | 
erty  sold,  and  this  sum  was  credited  on  the 
note  secured,  leaving  an  unpaid  balance  of 
several  hundred  dollars.  By  a  subsequent 
transfer  of  other  property  and  all  the  stod:  . 
of  the  corporation  mentioned,  its  books  and  ! 
papers,  and  certain  personal  property,  this 
unpaid  balance  was  extinguished  and  the 
note  fully  paid.  Subsequently  certain  sa!e$ 
of  the  property  in  suit  were  made  under 
Judgments  against  the  corporation  obtained 
in  actions  begun  about  the  time  of  the  trans- 
fer of  the  corporate  stock  to  defendant,  serv- 
ice bdng  bad  upon  M.  J.  Hassler  as  president 
of  the  corporation.  One  of  these  judgments 
was  upcHi  a  claim  by  plaintiff  for  an  alleged 
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dividend  declared  some  years  previously.  M. 
J.  Hassler  furnished  the  data  for  the  Instl- 
tation  of  this  suit  and  then  was  served  as 
president  of  the  defendant  corporation.  The 
other  judgment  is  also  subject  to  some  sus- 
picion. The  title  acquired  under  these  sales 
Is  of  no  value  unless  the  trustee's  sale  is  void. 

[1]  Plalntifr  contends  the  trustee's  sale  was 
and  is  a  nullity  because  the  name  of  S.  C. 
Hassler,  one  of  the  grantors  in  the  deed  of 
trust,  was  omitted  from  the  notice.  Section 
2843,  R.  S.  1900,  requires  that: 

"Such  notice  shall  set  forth  the  date  and  book 
and  page  of  the  record  of  such  mortgage  or  deed 
of  trust,  the  grantors,  the  time,  terms  and  place 
of  sale,  and  a  description  of  the  property  to  be 
sold,  and  shall  be  given  by  advertisement,  in- 
serted,  «    •    • "  etc. 

T*e  gnestion  Is  whether,  under  the  section, 
the  omission  from  the  notice  of  sale  of  the 
name  of  one  of  two  grantors  renders  void  the 
sale,  all  other  requirements  being  met,  the 
person  whose  name  has  been  omitted  having 
parted  with  his  equity  and  the  representa- 
tive of  the  owner  of  the  entire  equity  being 
present  at  the  sale,  a  full  and  fair  price  be- 
ing obtained  for  the  property,  and  the  bal- 
ance of  the  secured  note  afterward  being 
paid  so  that  the  person  whose  name  was 
omitted  from  the  notice  is  no  longer  liable, 
directly  or  Indirectly,  for  any  sum  by  reason 
of  his  signature  on  the  note  secured.  We 
have  no  hesitancy  in  saying  the  omission  of 
S.  C.  Hassler's  name  from  the  notice  in  the 
drcamstances  in  no  way  affects  the  validity 
of  the  trustee's  sale,  and  the  full  title  passed 
thereby  to  McCune  and  by  his  deed  now  re- 
sides in  defendant 

The  principle  necessitating  this  conclusion 
was  substantially  approved  in  Trust  Go.  r. 
Ellis,  258  Mo.  loc.  clt  708  et  seq.,  167  S.  W. 
974.  In  that  case  the  trustee's  notice  of  sale 
omitted  to  give  the  book  and  page  of  the  rec- 
ord of  the  trust  deed,  and  this  court  held 
the  facts  of  the  case  failed  to  show  loss  or 
Injury  on  account  of  the  omission  and  declar- 
ed the  sale  valid.  In  this  case  the  owner  of 
the  equity,  the  corporation,  was  represented 
at  the  sale  by  its  president;  the  publ'c  was 
advised  sufficiently,  since  the  book  and  page 
of  the  record  was  given  and  a  reference 
thereto  disclosed  the  deed  of  trust ;  full  val- 
ue was  bid  and  paid  for  the  property.  S.  0. 
Hassler  no  longer  owned  the  equity,  and  was 
tn  no  wise  injured  by  the  sale,  since  he  had 
no  equity  to  protect,  and  since,  also,  the  sub- 
sequent payment  of  the  balance  due  on  the 
notes  entirely  extinguished  his  obligation.  In 
accordance  with  the  ruling  in  the  case  cited, 
we  hold  the  sale  valid.  We  are  aware  there 
are  decisions  in  other  states  rigidly  holding 
tnntees  to  exact  compliance  with  statutes  as 
to  notice,  but  this  court  has  long  adhered  to 
tbe  rule  announced  in  the  Ellis  Case  and  sees 
BO  good  reason  for  departing  from  it 

[2]  Tbe  trustee's  deed  is  criticized  some^ 
what,  but  an  examination  of  It  discloses  it 


contains  language  apt  to  convey  Hie  entire 
title.  Neither  is  there  any  substance  In  the 
suggestion  that  there  should  have  been  fur^ 
ther  evidence  of  the  time  during  which  the 
notice  was  published.  The  recitals  in  the 
trustee's  deed  showed  compliance  with  the 
statute  and  were  not  contradicted.  This  was 
sufllelent  Section  z858,  B.  8.  1909. 
Tbe  judgment  is  affirmed.    AU  concur. 


GARET  V.  JACKSON.    (No.  17890.) 

(Sapreme  Gonrt  of  Missouri,  Division  No.  1. 
March  30,  1916.) 

1.  LlBEI.    AND    SL&NDIB    «=9l23(l)— TBIAI,   — 

Qdesiions  fob  Just. 

In  a  slander  suit  it  is  the  duty  of  tbe  court 
by  appropriate  instructions  to  advise  the  jury 
as  to  the  law  of  the  case,  and  the  duty  of  the 
jury  to  pass  upon  the  facts  imder  the  law  as 
declared  oy  the  court 

[Ed.  Note. — For  other  oases,  see  Libel  and 
Slander,  Gent  Dig.  f  356;  Dec  Dig.  <8=> 
123(1).] 

2.  IiIBEI,  AND    Slandeb   ®=»123(1)  —  Tbial — 

Questions  tob  Jubt. 

In  a  slander  suit  it  is  just  ns  much  the 
duty  of  a  trial  court  to  direct  a  verdict  for  de- 
fendant where  there  is  no  substantial  evidence 
sustaining  the  plaintiff's  case,  as  it  was  under 
the  same  circumstances  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  C^ent  Dig.  {  356;  Dec.  Dig.  <S=> 
123(1).] 

3.  JlTHT  «=334(S)   —  RiOHT  TO  ,TUBT  TBIAI.  — 

Rebtbiction  or  Functions  of  Jttbt. 

It  is  not  a  deprivation  of  the  right  of  jury 
trial  protected  by  Const,  art  2,  §  28^  for  the 
trial  judge  to  err  in  withholding  evidence  from 
or  in  submitting  it  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  I  235;   Dec.  Wg.  <S=»34(3).] 

4.  CouBTS  ®=»231(13)— Appellate  Jubisdic- 

TION— MlSSOUBI   SUPBEME   COUBT— RIGHT  TO 
JUBT   TBIAL. 

Merely  erroneous  withholding  evidence  from 
or  submitting  it  to  a  jury  is  not  such  infringe- 
ment of  the  constitutional  right  to  jury  trial  as 
to  give  tbe  Supreme  Court  jurisdiction  in  a 
case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  1658;   Dec.  Dig.  <8=»231(13).] 

Appeal  from  Orcult  CJourt,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  C.  E.  Garey  against  C.  M.  Jack- 
son. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Transferred  to  St  Louis  Court 
of  Appeals. 

On  May  17,  1911,  plaintiff  instituted  in  the 
circuit  court  of  Boone  county.  Mo.,*  an  ac- 
tion for  slander.  By  stipulation  the  venue 
was  changed  and  the  cause  sent  to  Audrain 
county,  where  an  amended  petition  was  filed, 
and  on  which  tbe  cause  was  Anally  tried. 

The  amended  complaint  alleges  that  de- 
fendant, a  member  of  the  medical  faculty 
of  tbe  State  University  at  Columbia,  Mo., 
was  tbe  president  of  the  board  of  directors 
of  a  corporation  operating  a  book  and  sta- 
tionery store,  known  as  tbe  "University  Oo- 
ODerative  Store,"  and  tbat  plaintiff  was  tlie 
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owner  and  operated  a  book  and  8tadent  sup- 
ply store,  known  as  the  "Missouri  Store." 
Without  furtlier  Inducement,  ooUoquia,  or  ex- 
trinsic averments,  it  charges  that  at  a  pub- 
lic meeting  held  In  the  auditorium  of  the 
University  on  December  6,  1910,  the  defend- 
ant uttered  and  published  of  and  concerning 
the  plaintiff  and  Ills  methods  of  business  as 
proprietor  of  the  "Missouri  Store,"  the  fol- 
lowing false  and  defamatory  words,  viz.: 

"That  about  two  years  ago,  in  the  summer 
when  the  students  were  away,  Mr.  Oarey,  who 
was  then  the  manager  of  the  student  co-opera- 
tive store,  which  was  conducted  for  and  owned 
by  the  University  body,  resigned  bis  position 
and  opened  up  a  rival  store,  taking  with  him  a 
quantity  of  secondhand  books;  he,  Garey,  de- 
serted the  cause  of  the  students,  and  expressed 
a  determination  to  put  the  Co-operative  Store 
out  of  business  altogether,  but  Mr.  Maddox  aft- 
er a  short  time  was  persuaded  to  take  the  man- 
agement of  the  Co-operative  Store;  that  Mr. 
Maddox  with  all  his  faults  is  human,  but  he  is 
certainly  not  the  sort  of  a  man  to  desert  the 
students'  interest  and  go  over  and  start  an  op- 
posing store  and  attempt  to  Injure  the  interests 
of  the  students  in  every  way  possible.  That  it 
was  made  clear  to  the  board  that,  under  the 

Edan  of  issuing  stock  broadcast,  some  unscrnpn- 
ons  person  might  buy  enough  of  the  available 
stock  to  secure  a  controlling  interest  in  the  busi- 
ness, and  in  that  way  injure  the  interests  of  the 
students.  As  a  matter  of  fact  there  was  in 
reality  an  attempt  of  that  sort  made.  That  we 
thought  the  Missouri  Store  ought  to  be  satisfied 
with  the  profits  to  be  gotten  out  of  the  caf£  and 
confectionery  business.  The  Missouri  Store 
has  not  been  satisfied,  and  they  insist  on  war. 
Mr.  Garey  said  to  me  in  the  presence  of  wit- 
nesses not  less  than  two  weeks  ago  that  it  was 
still  bis  determination  to  put  the  Co-operative 
Store  out  of  business.  Now  what  is  he  so  anx- 
ious to  put  the  Co-operative  Store  out  of  busi- 
ness for? 

"Here  is  a  man  asking  for  your  patronage 
and  at  the  same  time  trying  to  pnt  you  out  of 
business.  •  •  ♦  If  you  do  not  like  the  Co- 
operative Store  or  its  management,  do  not  go  to 
its  competitors  and  enemies  and  ask  them  about 
it.  The  Co-operative  Store  has  a  shrewd  and 
unscrupulous  enemy." 

The  complaint  contains  numerous  innuen- 
does not  necessary  to  mention  at  tills  time. 
It  concludes  with  the  general  averment  that 
the  defendant  thereby  charged  the  plaintiff 
with  the  larceny  of  certain  secondhand 
books,  and  with  being  unscrupulous  in  his 
trade  and  business  of  running  and  operating 
the  Missouri  Store. 

Defendant's  answer  pleaded:  First,  a  gen- 
eral denial ;  second,  that  the  words  were 
true  in  the  sense  that  the  plaintiff  bad  taken 
advantage  of  his  i)08itlon  as  manager  of  the 
Co-operative  Store  to  purchase  secondhand 
books  tor  Its  rival  and  competitor,  the  Mis- 
souri Store;  third,  that  the  statements  were 
made  In  good  faith  at  a  business  meeting  of 
the  students  financially  Interested  In  the  Co- 
operative Store  and  its  business. 

The  reply  was  a  general  denial. 

In  order  to  determine  whether  this  court 
bag  jurisdiction  over  the  cause  by  appeal,  we 
will  ad<9t,  as  a  matter  of  convenience,  ap- 
peBant's  theory  as  to  what  occurred  at  the 
trial  at  the  June  tarm,  1913,  of  above  court, 
as  follows: 


"That  some  10  years  before,  a  co-o]^erativa 
store  was  organized  at  the  University  for  the 
purpose  of  selling  to  students  text-books  and 
other  student  suppUes  at  low  prices.  This  con- 
cern was  incorporated  as  the  UniverriQ  Co- 
operative Store,  with  a  capital  stock  of  ^000, 
divided  into  shares  of  $1  each,  which  were  sold 
to  the  students.  The  plaintiff,  Garey,  was  em- 
ployed as  the  bosiness  manager  of  this  concern, 
and  managed  it  quite  successfully  for  a  number 
of  years.  After  a  few  years  the  original  share- 
holders graduated  or  left  school,  and  became  so 
scattered  that  it  was  becoming  difficult  to  keep 
up  the  organization.  Garey  nimself  snggested 
a  further  danger  that  some  enterprising  individ- 
ual might  buy  enough  of  this  scattered  stock  to 
obtain  control,  and  thus  run  the  business  for 
profit  instead  of  on  a  co-operative  basis.  Ac- 
cordingly, a  plan  was  devised  and  carried  oat 
of  getting  the  stock  assigned  to  trustees  for  the 
benefit  of  the  body  of  students;  that  directoriL 
consisting  in  part  of  students  and  in  part  of 
faculty  members,  were  nominated  each  year  by 
a  mass  meeting  of  the  students,  and  formally 
elected  by  the  trustees  holding  the  stock.  The 
store  did  a  large  annual  business,  but  was  not 
operated  for  profit.  In  the  early  part  of  1900 
the  management  of  the  busineBS  had  been  criti- 
cized by  some  of  tlie  student  publications  and 
the  solvency  of  the  concern  questioned.  The 
board  of  directors  accordingly  called  on  Garey 
for  a  full  financial  statement,  and  at  the  same 
time  temporarily  stopped  the  nnrchaae  of  books, 
etc.,  until  the  condition  of  tne  store  could  be 
determined.  In  a  short  time  the  financial  condi- 
tion was  found  satisfactory  and  the  business 
continued  as  usual.  Garey  claimed  that  he  bad 
no  notice  to  go  ahead  with  purchases,  but  ad- 
mits that  he  did  make  quite  a  number  of  pur- 
chases of  goods  as  they  were  needed  after  this 
time. 

"About  the  same  time,  in  the  early  spring  of 
1909,  the  board  decided  to  change  Garey's  com- 
pensation from  a  commission  to  a  salary  basis, 
and  were  negotiatingwith  him  on  this  subject 
for  the  next  year.  Whether  Garey  took  offense 
at  this  action  of  the  Ixiard,  or  merely  desired 
to  start  in  business  for  himself,  is  not  clear; 
at  any  rate.  In  the  early  spring  of  1009,  he 
quietly  began  the  organization  of  a  new  corpo- 
ration to  deal  in  boolu  and  student  supplies. 

"It  had  been  the  practiee  at  tlie  dose  of  each 
school  year  for  the  management  of  the  store,  in 
connection  with  a  firm  of  secondhand  dealers,  to 
advertise  to  buy  the  books  which  the  students 
had  just  used.  In  this  way  the  store  obtained 
what  secondhand  booka  it  needed  for  the  next 
year  and  any  surplus  was  taken  by  the  second- 
hand dealer.  At  the  end  of  May,  1909,  Garey 
had  the  usual  notice  published  that  the  Co-oper- 
ative Store  would  buy  secondhand  books,  and  the 
board  of  directors  took  it  for  granted  that  he 
would  secure  a  supply  for  that  store  as  usual. 
Garey  bought  no  books  for  the  Co-operative 
Store ;  but  did  at  tbia  sale  secure  a  supply  for 
the  new  concern  which  lie  was  then  seeretly  or- 
ganizing. Tliere  is  some  controversy  as  to  the 
amount  of  the  books  thus  obtained,  but  none  as 
to  the  fact  that  he  secured  several  hundred  for 
himself,  and  none  for  the  Co-operative  Store. 

"These  details  appear  to  be  necessary  in  or> 
der  to  understand  the  subsequent  controversy. 

"About  the  last  of  June,  Garey  resigned  his 
position  as  manager,  and  soon  completed  the 
organization  of  a  new  corporation,  known  as 
the  Missouri .  Store  Company,  in  which  he  and 
some  four  or  five  others  became  the  first  stock- 
holders. When  a  new  manager  was  secured 
for  the  Co-operative  Store,  he  discovered  the 
fact  that  Garey  had  not  renewed  its  stock  of 
secondhand  books,  but  bad  cornered  the  supply 
for  the  new  store.  During  the  fali  of  1909  and 
the  spring  of  1910  there  was  a  sharp  fight  on  be- 
tween the  old  and  the  new  concern.  The  plain- 
tiff Garey  gives  the  following  acconnt  of  tida 
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period  in  hh  crosa-ezsniinatioii:  'Well  our  pries 
■was  cut  the  lower;  we  cut  prices.  Q.  You  cut 
prices  and  liad  a  commercial  war  that  year?  A. 
Tou  may  call  it  that.  Q.  You  were  trying  it 
you  possibly  could  to  take-aU  the  business  away 
from  them  and  force  them  out  ot  business?  A. 
I  would  have  done  so  if  I  could.  Q.  Each  one 
was  making  its  boast  that  It  waa  going  to  bust 
the  other^that's  a  fact,  isn't  it?  A.  Yes,  sir; 
I  expect  it  ia.' 

'"niis  was  the  state  of  affairs  between  the 
business  managements  of  the  two  store  compa- 
nies when  a  meeting  of  students  wna  held  at  the 
University  on  December  6,  I&IO,  to  nominate  a 
new  board  of  directors  for  the  Co-operative 
Store.  The  defendant  aa  chairman  of  the  old 
board,  presided  at  the  meeting,  and  as  a  prelim- 
inary to  the  nomination  of  directors,  made  a 
15  or  20  minute  talk,  in  which  he  explained  the 
origin  and  (nrganization  of  the  Co-operativfl 
Store;  the  interest  of  the  students  in  it;  Gar- 
ey's  former  connection  and  bis  present  hostility. 
The  language  complained  of  was  used  in  this 
speech.  Garey  had  his  stenographer  (a  student 
who  did  stenograpliie  work)  to  report  the  pro- 
ceeding. The  stenographer  reported  the  pro- 
ceedings, and  Garey  sent  a  copy  of  the  speech 
thus  reported  to  the  defendant. 

"According  to  this  stenographic  report,  which 
ia  admitted  to.be  substantially  correct,  the  de- 
fendant made  the  following  statement  in  refer- 
ence to  the  secondhand  book  deal  and  Garey's 
resignation:  "Said  it  was  a  matter  of  common 
knowledge  that  about  two  years  ago,  during  the 
summer,  when  the  students  were  away,  Mr. 
Garey,  who  was  then  manager  of  the  Co-opera- 
tive Store,  resigned  his  position  and  opened  up 
a  rival  store,  taking  with  him  a  quantity  of  sec- 
ondhand books,  but  whetlier  he  took  them  in  a 
proper  manner  he  could  not  say;  or,  in  other 
words,  he  (Garey)  deserted  the  cause  of  the  stu- 
dents, and  expressed  a  determination  to  put  the 
Co-operative  Store  out  of  business.  •  •  • 
The  Co-operative  Store  is  a  public  institntion. 
Do  not  cntici^  its  manasements,  it*  goods,  etc., 
but  if  you  are  not  satisfled  with  its  directors, 
its  management  or  its  manager,  say  so,  and  elect 
new  ones.  *  •  •  The  Co-operative  Store  has 
•  shrewd  and  unscmpulona  enemy.'    ' 

"Plaintiff  was  permitted  te  show  by  bis  ste- 
nographer, and  his  biuiness  aaaodate,  Orr,  that 
they  nndeistood  the  words  to  charge  plaintiff 
with  stealing.  AD  the  other  witnesses  simply 
understood  tite  language  to  mean  that  there  was 
some  dispute  about  the  boolcs  and  that  the 
speaker  did  not  think  that  Garey  had  a  right  to 
tnem.  .  The  defendant  frankly  admitted  using 
substantially  the  language  reported  by  the  ste- 
nographer, but  disclaimed  any  intention  ot 
charging  the  plaintiff  with  larceny. 

"^e  court  refused  to  direct  a  verdict  for  de- 
fendant, and  refused  to  charge,  as  requested, 
that  section  28,  art.  2,  of  the  Constitution  of 
Missouri,  preserved  the  common-law  functions 
of  the  judge  and  the  jury,  and  that  the  con- 
struction of  the  language  set  out  in  the  peti- 
tion was  a  question  for  the  court,  and  that  the 
Jury  could  not  constme  the  words  as  imputing 
the  crime  of  theft  or  larceny. 

"The  instructions  given  for  the  plaintiff  de- 
fined larceny  in  general  terms  and  left  it  to  the 
jnry  to  find  whether  the  words  imputed  such 
offense.  They  likewise  informed  the  jury  that 
It  was  actionable  to  charge  a  man  with  being 
'  nnscnipulons  in  his  trade  or  business,  and  left 
it  to  the  jury  to  find  whether  the  language  con- 
tained this  imputation. 

"The  Jury  returned  a  vwdict  for  plaintiff  for 
$2,250,  and  after  an  unsuccessful  motion  for  a 
new  trial,  the  defendant  has  brought  the  case  to 
this  court  on  the  ground  that  section  28,  art 
2,  of  the  Ooostitution  of  Missouri,  has  preserved 
the  common-law  functions  of  the  judge  and  Jury, 
and  therefore  he  was  entitied  to  nave  the  words 
Alleged  eoBstnied  by  Uu»  oonrt  aa  *  avestioa  of 


law,  instead  of  hy  the  jwy  as  a  question  ot 
fact" 

Respondent  filed  Ii«rein  a  motion  to  trans- 
fer this  cause  to  the  St.  Louis  Court  of  Ap- 
peals, on  the  ground  that  this  court  has  no 
Jurisdiction  over  the  case,  aa  the  amount  of 
the  Judgment  recovered  was  less  than  $7,500, 
etc.  Appellant  filed  suggestions  In  opposi- 
tion to  respondent's  motion  supra.  Said  mo- 
tloa  to  transfer  and  the  suggestiops  In  op- 
position to  same  were  submitted  with  the 
case. 

E.  W.  Hinton,  of  Chicago,  lU.,  and  McBalne 
&  Clark,  of  Columbia,  for  appellant.  J.  L. 
Stephens,  of  ColumUa,  B.  S.  Gantt,  of  Mex- 
ico, Mo.,  and  Fauntleroy,  Cullen  &  Hay,  ot 
St.  Lonla,  for  respondent 

RAIX.EY,  0.  (after  stating  the  facts  as 
above).  I,  It  Is  asserted  by  appellant,  and 
denied  by  respondent,  that  this  court  has  Ju- 
risdiction of  the  cause.  In  support  of  his 
contention,  appellant  relies  upon  the  action  of 
the  trial  court  In  refusing,  at  the  close  of  all 
the  evidence,  his  Instruction  numbered  two, 
which  reads  as  follows: 

"The  court  instructs  the  Jury  that  section  28, 
art.  2,  of  the  Constitution  preserves  the  re.spec- 
tive  functions  of  the  judge  and  jury  as  defined 
by  the  common  law  in  actions  for  slander,  and 
that  under  the  law  the  jury  dannot  determine 
or  pass  upon  the  meaning  of  the  words  alleged 
to  have  been  spoken  by  the  defendant,  but  that 
the  meaning  of  such  words  is  a  question  exclu- 
sively for  the  court ;  and  the  court  accordingly 
instructs  the  p'nry  that  the  words  set  out  in  the 
petition  in  this  case  do  not  impute  to  or  charge 
the  plaintiff  with  the  crime  of  theft  or  larceny, 
and  the  Jury  cannot  so  construe  them." 

It  Is  not  claimed  by  defendant  that  there 
waS'  any  Irregularity  in  the  selection  and  Im- 
paneling of  the  Jury  wlilch  tried  this  cause, 
nor  does  it  appear  that  any  of  said  Jurors 
were  not  qualified  to  bear  and  determine  the 
case.  Furthermore,  the  record,  discloses  that 
the  Jury  received  the  law,  as  declared  by  the 
eomt  In  the  Instructions  given,  and  passed 
upon  the  facts  in  the  light  of  the  law,  aa  thus 
dedared. 

If  tbe  case  had  been  tried  under  the  com- 
mon law,  the  Jury  would  have  had  the  same 
office  to  perform  as  In  the  case  at  bar.  It 
is  Just  as  much  the  duty  of  the  trial  court 
now,  as  It  was  at  oommon  law,  to  direct  a 
verdict  in  favor  of  defendant,  if  the  facts  in 
the  case'  warrant  it.  So  that  appellant's  real 
complaint  is  based  upon  the  action  of  the 
trial  court  In  failing  to  tell  the  Jury  that 
the  facts'  set  out  in  the  petition  did  not 
state  a  cause  of  action  against  defendant 
An  inspection  of  ttie  record  will  disclose  the 
above  to  be  the  real  ground  of  complaint. 
'  At  the  commencement  of  appellant's  case, 
the  following  occurred: 

"Objection  by  Mr.  Hinton:  If  the  court 
please,  I  desire  to  make  objection  to  the  intro- 
duction of  any  testimony,  for  the  reason  that 
the  petition  fails  to  state  facts  sufficient  to  con- 
stitute a '  cause  of  action,  and  for  the  further 
reason  that  under  the  opening  statement  of  the 
cttoiney  for.Uie  plaiatuf  it  appeaw  that  the 


Digitized  by 


Google 


184  SOUTHWBSTERN  KBPOBTEB 


Olo. 


words  were  not  actioaable,  and  no  cause  of  ac- 
tion. 

"Mr.  Hay:  Counsel  for  the  plaintiff  at  this 
time  would  like  to  request  the  gentleman  to 
point  out  the  specific  defects  in  the  petition  so 
the  court  may  pass  on  it. 

"The  Court:  I  take  the  objection  to  be  a  gen< 
eral  one.     The  objection  wiU  be  overruled. 

"To  which  ruling  of  the  court  defendant  then 
find  there  by  bis  counsel  duly  excepted  and  sav- 
ed his  exceptions." 

Here  was  a  ruling  of  the  court,  whether 
right  or  wrong,  to  the  effect  that  the  petition 
contained  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant 

At  the  conclusion  of  appellant's  case,  de- 
fendant asked  the  court  to  declare  the  law 
as  follows: 

"The  court  instructs  the  jury  that  nnder  the 
pleadings  and  the  evidence  in  this  case,  the  ver- 
dict must  be  for  the  defendant." 

This  ln8tructl<m  was  refused  by  the  court 
and  an  exception  saved.  In  thus  ruling  the 
court  not  only  held  that  the  petition  Hated 
a  good  cause  of  action,  but  that  the  evidence 
warranted  the  court  In  submitting  the  case 
to  the  Jury.  Again,  at  the  conclusion  of  all 
the  evidence  In  the  case,  the  defendant  ask- 
ed the  court  to  declare  the  law  as  follows: 

"At  the  close  of  all  the  evidence  the  Court  in- 
structs the  jury  that  the  verdict  must  be  for  the 
defendant." 

This  Instruction  was  likewise  refuted,  and 
an  exception  saved.  The  court  for  the  third 
time  held,  that  the  petition  stated  a  good 
cause  of  action,  and  for  the  second  time  held, 
that  tlte  plaintiff  wag  entitled  to  go  to  the 
jury  on  the  factg  presented  at  the  triat. 

It  is  no  part  of  our  duty,  in  passing  upon 
the  motion  to  transfer  the  case  to  the  St. 
Louis  Court  of  Appeals,  to  either  consider  or 
determine  whether  the  action  ot  the  trial 
Judge  was  right  or  wrong  In  sustaining  the 
▼alidlty  of  the  petition,  and  in  overruling  the 
demurrers  to  the  evidence.  We  express  no 
opinion  as  to  either  of  these  questions. 

In  Rowland  v.  Railway  Co.,  184  Ma  loc. 
dt  479,  36  S.  W.  SO,  Judge  Sherwood,  In  dis- 
cussing the  Jurisdiction  of  a  Justice  of  the 
peace  in  Iowa  said: 

"His  jurisdiction  to  decide  contrary  to  law 
was  just  as  great  as  to  decide  in  conformity 
with  law.  His  power  to  decide  right  necessarily 
included  the  power  to  decide  tcrong.  Krror  does 
not  diminish  jurisdiction.  There  is  a  broad  and 
turnpike-like  distinction  between  the  emttenoe 
of  jurisdiction  and  its  mere  enercite." 

A  number  of  authorities  are  cited  in  sup- 
port of  above  quotation. 

We  are  at  a  loss  to  tutderstand  how  defend- 
ant has  been  deprived  of  a  common-law  right 
of  trial  by  Jury  in  this  case,  when  the  record 
shows  that  the  Jury  reached  its ,  conclusion. 
Just  as  a  conunoB-law  Jury  would  have  done, 
after  the  court  had  declared  the  law  by 
which  they  were  to  be  governed,  in  dispos- 
ing of  the  case.  We  are  therefore  of  the 
opinion  that  section  28  of  article  2  of  our 
Constitution,  has  no  application  to  the  ques- 
tion before  us.  If  the  trial  court  has  made 
a  mistake — in  respect  to  wlilch  we  express 
no  opinioiH-tliB  St  IauIs  Oouit  of  Apfieals  la 


the  tribunal  authorized  by  law  to  review  Its 
action.  If  jurisdiction  could  be  conferred 
upon  this  court,  as  attempted  in  tbe  present 
case,  then  In  every  action,  regardless  of  the 
amount  Involved,  where  defendant  saw  fit  to 
demur  to  the  evidence,  and  the  same  was 
overruled,  be  could  then  frame  an  instruction 
like  the  one  under  consideration  here,  and  in- 
sist that  he  had  been  deprived  of  the  rl^t 
of  a  common-law  Jury  trial,  in  order  to  give 
this  court  Jurisdiction  of  the  appeal  after  he 
had  been  defeated.  There  would  be  but  few 
cases  that  could  not  be  brought  to  this  comt, 
where  the  defendant  Interposes  a  demurrer  to 
the  evidence,  If  Jurisdiction  can  be  conferred 
by  injecting  into  a  case  an  instruction  like 
the  one  under  review.  The  law  conferring 
Jurisdiction  upon  the  Courts  of  Appeal  would 
be  practically  nullified  in  many  cases  if  this 
practice  were  to  obtain ;  and  this  court  would 
be  flooded  with  actions  that  pr<^>erl7  belong 
to  other  Jurisdictions. 

II.  Appellant  relies  upon  section  28  of  ar- 
ticle 2  of  the  ConsUtnUon  1875  of  Biiasourl, 
which  provides  that: 

"The  right  of  trial  by  jury,  as  heretofore  en- 
joyed, shall  remain  inviolate. 

This  provision  of  our  Constitution  baa  been 
construed  by  this  court  in  a  number  of  cases, 
and  It  has  been  held  that  the  above  refers 
to  the  right  as  it  existed  at  the  time  of  the 
adoption  of  the  Gonstltntlon  of  1876.  State 
ex  rel.  v.  Wlthrow,  133  Mo.  loc.  clt  519  and 
following,  34  S.  W.  245,  36  S.  W.  43 ;  State 
V.  BoGkstruck,  136  Mo.  loc.  dt  358,  38  S.  W. 
317;  Ice  Co.  ▼.  Tamm,  138  Mo.  loc.  dt.  385, 
39  8.  W.  791;  State  v.  Hamey,  168  Mo.  lot 
dt,  173,  174,  67  S.  W.  620,  57  L,.  R.  A.  846; 
Lee  V.  Conron,  213  Mo.  loc  dt  412,  Ul  & 
W.  1161 ;  Berry  t.  Railroad,  223  Mo.  loa  dt 
366,  367,  122  S.  W.  1043;  State  ex  reL  v. 
Holtcamp,  235  Mo.  loc  dt  236,  237.  138  S. 
W.  621. 

In  State  ex  reL  ▼.  Withrow,  133  Mo.  519, 
36  S.  W.  48,  this  court  had  under  considera- 
tion the  construction  of  rule  37  of  the  St. 
Louis  circuit  court.  In  regard  to  the  selection 
of  Jurors.  The  defendant  had  called  for  a 
spedal  Jury  under  the  law  as  It  then  existed 
in  this  state.  Judge  Sherwood,  In  discussing 
this  question,  said: 

"Our  Legislature,  by  adopting  as  it  did  the 
term  'special  jury,'  must  be  presumed  to  have 
done  so  with  a  fuU  understanding  of  tbe  mean- 
ing, force,  and  effect  which  that  expression  had 
acquired  during  its  long  sojourn  at  common  law. 
And  section  28  of  our  bill  of  rights  declares 
that  'the  right  ot  trial  by  jiu-y,  as  heretofore 
enjoyed,  shall  remain  inviolate,'  which  means 
that  all  the  substantial  inddenta  and  conse- 
quences which  pertained  to  tbe  right  of  trial  by 
jury  are  beyond  the  reach  of  hostile  legislation,' 
and  are  preserved  in  their  ancient  aubstantial 
extent  as  existing  at  common  law." 

On  page  520  of  183  Mo.,  page  48  of  S6  S. 
W.,  Judge  Sherwood,  proceeding  as  follows, 
said: 

"Q%ere  can  be  no  iiuestion  bat  that  tiie  term 
'special  jory,'  under  the  authorities,  bears  with 
it  a>  an  inevitable  concomitant  tbe  idea  of  se- 
lecdoa,  ot  choice,  by  the  exerdM  of  jadgment 
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and  diacretloii,  by  the  lurr  commisaioner,  not 
the  blind  turning  of  a  trbeel!" 

[1,2]  It  will  be  observed  in  the  above,  as 
in  tb»  other  cases  reviewing  this  provision 
of  onr  Oonstitution,  that  they  largely  relate 
to  the  manner  tn  which  the  Jury  is  selected. 
So  far  as  the  question  under  consideration  is 
concerned,  the  procedure  before  the  Jury, 
after  it  has  been  legally  selected.  Is  lust  the 
same  as  it  was  at  common  law.  That  Is  to 
say,  It  is  the  duty  of  the  court,  by  appropri- 
ate Instractlona,  to  advise  the  Jury  as  to  the 
law  of  the  case,  and  it  becomes  the  duty  of 
the  jury  to  pass  upon  the  facts  under  the 
law  as  declared  by  the  court  The  same  pro- 
ceeding existed  at  common  law.  It  is  Just 
as  much  the  duty  of  a  trial  court  at  the  preg- 
ent  time,  to  direct  a  verdict  In  favor  of  de- 
fendant, where  there  Is  no  substantial  evi- 
dence sustaining  the  plaintiff's  case,  .as  It 
was  under  the  same  circumstances  at  com- 
mon law. 

As  heretofore  suggested,  there  is  no  claim 
made  that  the  Jury  selected  in  the  present 
case  was  not  chosen  and  impaneled  in  strict 
conformity  to  the  law.  No  objection  is  made 
as  to  the  qualification  of  any  member  of  the 
Jury.  They  passed  upon  the  facts  undeir  the 
law  declared  by  the  court  exactly  as  would 
have  been  done  had  the  Jury  been  drawn  and 
Impaneled  under  the  common  law.  The  de- 
fendant, therefore,  has  not  been  deprived  of 
any  constitutional  right  of  trial  by  Jury,  but 
if  he  has  suffered  on  account  of  any  violation 
of  law  at  all.  It  must  have  been  on  account 
of  the  refusal  of  the  court  to  direct  a  verdict 
In  fttvor  of  defendant. 

In  Powell  T.  Ballway  Co.)  76  Mo.  loc.  dt 
83,  decided  In  1882,  Judge  Sherwood,  speak- 
ing for  this  court,  said: 

"And  it  is  as  much  the  duty  and  province  of 
the  trial  court  to  direct  the  jury  to  find  a  ver- 
dict for  the  defendant,  where  the  undisputed 
facts  show  no  legal  liability  to  have  been  in- 
curred, as  it  is  the  province  of  the  jury  where 
there  is  conflicting  evidence,  evidence  tending 
to  establish  the  demand  of  the  plaintiffs  and 
the  defense  of  the  defendant,  to  return  a  ver- 
dict for  either  party.  Thig  is  weU-settled  law, 
both  in  this  state  and  elsewhere." 

This,  from  time  Immemorial,  has  been  rec- 
ognized as  the  law  In  this  state,  whether 
dealing  with  contracts,  actions  for  damages, 
slander,  or  otherwise.  The  trial  courts,  how- 
ever, may  not  always  take  the  same  view  of 
the  Issues  as  the  appellate  court,  and  hence 
may  reach  a  conclusion  in  conflict  with  the 
later  ruling  of  the  appellate  court  in  respect 
to  the  same  matter.  The  fact,  however,  that 
the  trial  court  in  its  Judgment  commits  an  er- 
ror— if  one  should  be  committed — and  leaves 
to  the  consideration  of  the  Jury  the  matter 
that  ought  to  be  disposed  of  by  the  court, 
does  not  confer  upon  the  defendant  any  legal 
right  to  have  the  case  transferred  to  this 
tribunal  on  appeal,  on  the  theory  that  the 
defendant  has  not  had  a  constitutional  Jury 
trial  as  provided  in  secUon  28  of  article  2, 
Bupia. 


lb  Powell  V.  Crawfeid,  107  Mo.  600,  001, 
17  S.  W.  1008,  it  Is  said: 

"The  defendant  at  the  trial  objected  to  the 
introduction  of  any  evidence,  on  the  ground  that 
the  petition  does  not  state  facts  anfficient  to  con- 
stitute a  cause  of  action.  This  objection  being 
sustained,  plaintiS  took  a  nonsuit  with  leave, 
etc.  The  court  refused  to  set  aside  this  non- 
suit, and  plaintiff  appealed.  We  think  the  court 
committed  no  error  in  holding  that  the  petition 
in  this  case  failed  to  state  a  cause  of  action." 

It  will  thus  be  seen,  In  running  over  the 
cases,  that  the  practice  has  been  in  this  state 
for  the  trial  court  to  sustain  a  demurrer  to 
the  evidence  In"  a  slander  case,  or  in  any 
other  case,  where  the  petition  fails  to  state 
a  cause  of  action,  and  where  the  evidence  ad- 
duced at  the  trial  la  Insufficient  to  warrant 
a  recovery  on  the  part  of  plaintiff. 

Appellant,  In  his  brief,  after  reviewing  the 
proceedings  at  common  law,  says: 

"This,  then,  was  the  common-law  trial  which 
existed  when  the  Constitution  was  adopted— 
the  jury  was  to  take  the  construction  of  the 
language  from  the  judge  who  must  have  direct- 
ed a  verdict  for  the  defendant,  unless  he  could 
say  with  sufficient  certainty  that  the  language 
bore  the  defamatory  meaning  claimed.  And 
it  must  still  be  the  right  of  the  defendant  to 
have  these  questions  of  law  decided  by  the  court, 
unless  the  common  law  on  this  point -has  been 
validly  changed  in  this  respect" 

[S, «]  It  thus  appears  that  a^llant's  real 
contention  Is  based  upon  the  refusal  of  the 
trial  court  to  direct  a  verdict  in  behalf  of  his 
client.  The  constitutional  provision  Is  In- 
jected Into  the  case  In  order  to  get  It  Into 
this  court  for  the  purpose  of  having  the  rul- 
ing of  the  trial  court  reviewed  on  the  de- 
murrer to  the  evidence.  So  fftr  as  the  Jury 
Is  concerned,  the  defendant  bus  been  depriv- 
ed of  no  right  which  existed  at  the  common 
law.  It  Is  perfectly  manifest  that  tn  pro- 
ceedings at  the  common  law,  the  trial  Judge 
is  liable  to  err  In  construing  either  the  peti- 
tlMi  or  the  evidence  adduced  at  the  trial. 
The  same  Is  true  under  the  practice  which 
prevails  in  this  state.  Numerous  cases  And 
their  way  to  the  appellate  courts  where  com- 
plaint is  made  In  respect  to  the  ruling  of  the 
trial  Judge.  In  some  Instances,  cases  are 
brought  here  on  the  ground  that  the  trial 
Judge  invades  the  province  of  the  Jury  In  di- 
recting a  verdict  in  behalf  of  defendant  On 
the  other  hand,  many  cases  appear  before 
this  and  other  appellate  courts,  based  upon 
the  Idea  that  the  trial  Judge  has  Ignored  the 
duty  devolving  upon  him,  and  submitted  the 
case  to  the  Jury  without  any  substantial  evi- 
dence warranting  a  recovery. 

The  lawmaking  power,  in  Its  wisdom,  has 
established  tribunals  to  sit  in  review  upon 
errors.  If  any,  which  have  been  committed  In 
respect  to  these  matters.  The  amount  of  the 
verdict  in  this  case  Is  less  than  $7,500.  If 
the  defendant  has  suffered  any  injustice  on 
account  of  the  failure  of  the  trial  court  to  di- 
rect a  verdict  in  his  behalf,  it  can  be  correct- 
ed by  the  Court  of  Appeals  when  the  case 
reaches  It  for  consideration. 
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We  aecordlngljr  sustain  respondent's  mo- 
tion to  transfer  this  canse  to  tbe  St.  Loals 
Court  of  Appeals  for  its  determination. 

BBOWN,  C,  concora. 

PEE  CUBIAIf.  Tbe  foregoing  opinion  of 
RAIL.EY,  a,  Is  adopted  as  tlxe  opinion  of  the 
court    All  concur. 


STATE)  ex  reL  BAKKER,  Atty.  Gen.,  r.  SAGE. 
(No.  18950.) 

(Supreme  C^ourt  of  Missouri.     Feb.  25,  1016. 

On  Motion  to  Modify,  March  24,  191& 

Bebearing  Denied  AprU  10.  1918.) 

1.  COTTBTS  «=»231(6)  —  Appkllatk  JnsiSDio- 

nON— SUPSEIOC  CODBT. 

Tbe  Supreme  Court  has  oonstitutional  pow- 
er to  construe  all  constitutional  provisions  and 
letpslative  enactments  of  the  state  applicable  to 
private  banks  and  bankers  organized  and  exist- 
ing under  the  laws  of  the  state,  and  to  decide  to 
whom  the  assets  belong,  as  well  as  their  priority 
of  rights  Uiereto. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  OSS;    Dec.  Dig.  «=»281(6).] 

2.  Banks  and  Bankino  «s»3— Bkoui.a.tion— 
Pbivate  Banks. 

There  being  no  constitutional  prohibition 
against  a  person  engaging  in  any  business  he 
may  choose,  nor  any  limitation  on  tbe  power  of 
the  Legislature  to  enact  general  laws  providing 
for  the  organization  of  private  banks,  tne  Legis- 
lature has  constitutional  authority  to  enact  pro- 
visions for  incorporation  of  general  baaking 
companies,  and  the  organization  of  private  banks 
and  bankers,  to  declare  their  status  before  the 
law,  and  to  prescribe  tbe  terms  and  conditions 
on  which  they  may  do  business  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  EHg.  }  9;    Dec.  Dig.  <S=>3.] 

3.  Banks  and  Banking  iS=9a— Reoulatiok— 

"PnavATB     BaNKEBS"— "COKPOKATION." 

Under  Eev.  St  1909,  f  1116,  defining  pri- 
vate bankers  as  those  who  carry  on  the  business 
of  banking  by  receiving  money  on  deposit  with 
or  without  interest,  by  buying  and  selling  bills 
of  exchange,  promissory  notes,  gold  or  silver 
coin,  bullion,  uncurrent  money,  bonds  or  stock, 
or  other  securities,  and  of  loaning  money  with- 
out being  incorporated,  section  1117,  providing 
for  the  creation  of  an  individual  or  private  bank 
and  forbidding  any  person  or  company  from  en- 
gaging in  tbe  business  of  private  bankers  with- 
out complying  with  its  provisions,  and  Const 
art  12,  {  2,  providing  that  the  term  corporation" 
shall  be  construed  to  include  all  joint-stock 
companies  or  associations  having  any  powers  or 
privileges  not  possessed  by  individual  partner- 
ships, a  private  bank  or  banker  is  a  corporation 
or  quasi  corporation  whose  assets  are  distinct 
from  those  of  the  owner  of  the  bank. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  2 ;  Dec  Dig.  <8=»2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporations ;  Private 
Bank.] 

4.  Banks  and  Bankins  ®=>80(4)  —  Pbivatb 
Banks— PBiOBiTm   of  Cbeditobs. 

T'ndcr  Itev.  St  1900,  §§  1118,  1119,  plac- 
ing the  business  of  a  private  bank  in  tbe  same 
situation  as  that  of  an  ordinary  incorporated 
hank,  and  providing  that  the  general  banking 
act  shall  so  far  as  applicable  apply  to  private 
biinkcni,  section  10S7,  forbidding  a  private  bank- 
er to  make  a  loan  to  the  proprietor  of  more  than 
10  per  cent  of  the  poid-up  capital  and  surplus. 


section  1068,  reqnirinf  privat*  banks  to  be  ex- 
amined by  the  bank  oommisBiooer  and  prescrib- 
ing a  penalty  for  refusing  to  submit  to  such  an 
examination,  and  section  1001,  providing  that 
when  the  bank  commissioner  shall  ne^^eet  or  vio- 
late any  of  the  duties  of  his  office  regarding  pri- 
vate bankers,  he  shall  be  guilty  of  a  felony,  the 
assets  of  a  private  bank  belong  to  it  separately, 
and  its  creditors  have  a  priority  of  right  orer 
the  creditors  of  the  proprietor  on  his  insolvency, 
and  the  assets  of  the  bank  should  be  applied 
first  in  the  payment  of  tbe  creditors  of  the 
bank,  and  second,  to  tbe  paymmt  of  individual 
creditors. 

[Ed.  Note. — For  other  eaaes,  see  Banks  and 
Banking,  Cent  Dig.  {{  187,  188;  Dec.  Di«.  «=> 
80(4).] 

6.  Appeal  and  Ebbob  e=>7S2— DisuissaIt— 

JCBISDICnON    OF    LOWEB   COURT. 

An  appeal  from  an  order  vacating  the  ap- 
pointment of  a  receiver  of  a  private  bank  will 
not  be  dismissed  on  the  ground  that  tbe  ordw 
appointing  the  receiver,  entered  after  a  petition 
in  bankruptcy  against  the  bank  owner,  which 
was  filed  adfter  the  bank  commissioner  had  taken 
possessioa  of  the  bank  tbHMUjdi  a  special  agent 
as  authorized  by  Rev.  St  1909,  {  1081,  was  not 
within  the  authority  of  the  circuit  court  since 
such  taking  possession  was  the  commencement 
of  tbe  suit  for  receivership  under  sections  10S2, 
1083,  and  tbe  filing  of  tbe  petition  in  bankruptcy 
did  not  place  the  assets  of  the  bank,  but  only 
the  general  assets,  In  custodia  legis. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3128,  3124;  Dec.  Dig.  «=> 
782.1 

Bond,  J.,  dissenting. 

On  Motion  to  Modify. 
6.  Bankbtjptcy  ®=>20(1)  —  JUBiaoicnoif  — 

CoNFLiciiNO  JuBreDionow. 

The  circuit  court  in  a  suit  for  the  appoint- 
ment of  a  receiver  of  a  private  bank  has  the 
legal  right  to  administer  the  assets  of  a  bonk 
notwithstanding  bankruptcy  proceedings  against 
the  proprietor. 

[BJd.  Note.— For  other  cases,  see  Bankruptcy, 
C!ent  Dig.  {  23 ;   Dec.  Dig.  «=>20(1).] 

Woodson,  C  J.,  and  Bond.  J.,  dissenting. 

In  Bane.  Appeal  from  Circuit  Oonrt,  Clark 
County:  N.  M.  Pettlnglll,  Judge. 

Suit  by  tbe  State,  on  the  relation  of  John 
T.  Barker,  Attorney  Cieneral,  against  D  H. 
Sage,  doing  business  under  the  name  of  Sage 
Banking  Company  of  Alexandria,  Mo.  John- 
son B.  Angle,  trastee  in  bankruptcy,  filed  an 
interplea,  and  McDermott  Turner,  receiver  of 
the  Sage  Banking  Company,  and  otliers, 
filled  separate  pleas  or  answers  to  the  inter- 
plea. From  an  adverse  judgment,  certain 
parties  appeaL    Reversed  and  remanded. 

This  suit  was  inatitnted  in  the  circuit  court 
of  Clark  coonty,  under  tbe  banking  laws  of 
this  state,  to  determine  tbe  priority  of  the 
rights  of  tbe  depositors  and  other  creditors 
of  tbe  Sage  Banking  Company,  of  Alexan- 
dria, Mo.,  a  private  bank,  duly  organized  un- 
der tbe  laws  of  tbis  state  to  tbe  assets  there- 
of, to  tbe  rights  of  tbe  general  creditors  of 
D.  H.  Sage,  the  owner  of  the  bank,  who  is  a 
bankmpt  Tbe  facts,  in  so  far  as  this  case 
is  concerned,  are  briefly  as  follows: 

On  December  31,  lOlQ,  D.  H.  Sa«e  sub- 
scribed and  swore  to,  and  acknowledged  tbe 
regular  application  or  form  for  establishing 
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or  creating  a  private  bank,  under  the  provi- 
sions of  articles  1  and  2,  chapter  12,  Revised 
Statutes  of  Missouri,  1909,  and  particularly 
sections  1116  and  1117  thereof,  naming  the 
person  Interested  therein  as  D.  H.  Sage,  resi- 
dence Alexandria,  Mo.,  the  amount  of  capital 
as  $10,000,  the  name  in  tfliich  the  business 
was  to  l>e  conducted  as  Sage  Baniiing  Ciom- 
pany,  and  the  business  to  be  conducted  at 
Alexandria,  Mo.  This  application  was  regu- 
larly filed  In  the  oflSce  of  the  recorder  of 
deeds  for  Clark  county.  Mo.,  on  the  3d  day 
of  January,  1911,  and  a  certificate  to  that  ef- 
fect made  by  the  recorder.  Afterwards,  the 
recorded  document  was  filed  with  the  bank 
commissioner  of  Missouri,  and  on  the  9tta  of' 
January,  1911,  he  duly  issued  his  certificate 
to  that  effect,  establishing  the  Sage  Banking 
Company,  at  Alexandria,  Mo.,  with  a  capital 
of  $10,000. 

"ibe  Sage  Banking  Company,  as  thus  organ- 
ized and  created,  continued  in  the  general 
banking  business,  receiving  deposits,  paying 
checks,  etc.,  until  October  17,  1914,  when, 
under  the  provisions  of  section  lOSl,  it  post- 
ed on  its  door  the  following  notice:  "This 
bank  is  in  the  hands  of  the  bank  commission- 
er." Thereupon  the  bank  commissioner  ap- 
pointed McCermott  Turner  special  agent,  un- 
der the  provisicm  of  tiiat  section,  who  took 
charge  of  the  l>ank  and  the  assets  thexeof. 
He  held  the  custody  and  charge  of  the  bank 
and  its  assets  nntU  November  21, 1914,  wliea 
the  state,  upon  proper  notice  to  the  Attorney 
Cteneral,  by  the  bank  commissioner,  institat- 
ed  the  suit  of  "The  SUte  of  Missouri,  at  the 
Belation  of  John  T.  Barker,  Attorney  Gener- 
al, Plaintiff,  V.  D.  B.  Sage,  Doing  Business 
under  the  Style  and  Firm  Name  of  Sage 
Banking  Company,  of  Alexandria,  Missouri, 
Defendant,"  in  the  circuit  court  of  Clark 
county.  Mo.,  this  suit,  and,  upon  proper  ap- 
plication and  petition,  the  Judge  of  that 
court,  under  the  provisioas  of  section  lOSl, 
appointed  said  McDermott  Turner,  thereto- 
fore special  agent,  the  receiver  of  said  Sage 
Banking  Company,  who  immediately  quali- 
fied and  took  charge  of  the  bank  and  its  as-, 
sets  as  receiver  of  the  Sage  Banking  Com- 
pany. 

On  November  19,  1914,  there  was  filed  in 
the  United  States  District  Court  for  the  East- 
em  Division  of  the  Southern  District  of 
Iowa,  a  petition  in  bankruptcy,  by  creditors 
of  David  H.  Sage,  individually,  praying  that 
be  be  adjudged  an  involuntary  bankrupt  On 
November  25,  1914,  an  answer  was  filed  for 
Sage,  allei^ng  that  he  had  been  domiciled  at 
Keokuk,  Iowa,  for  more  than  six  months 
past,  but  that  his  actual  residence  during  all 
of  that  time  and  prior  thereto  was  at  Alex- 
andria, Mo.  Sage  also  admitted  therein  his 
willingness  to  be  adjudged  a  bankrupt. 

On  November  27, 1914,  David  H.  Sage,  Indl- 
Tldually,  was  adjudged  a  bankrupt  by  the 
referee  In  bankruptcy  of  the  federal  court, 
leference  having  been  made  to  him  on  No- 
Temb^  25,  1914,  by  the  derk  of  ttiat  court 


On  December  28,  1914,  the  attorney  for  Sage 
filed  a  schedule  of  his  assets  for  him  In  the 
bankruptcy  proceedings.  The  schedule  is 
sworn  to-  by  the  attorney,  who,  in  affidavit, 
alleges  the  absence  of  Sage  from  Keokuk  at 
that  time.  The  schedule  also  alleges  that 
the  bankrupt  was  not  sufficiently  advised  to 
know  whether  or  not  he  should  schedule  the 
assets  and  liabilities  of  the  Sage  Banking 
Company,  but  undertook  to  attach  a  list  of 
them. 

David  H.  Sage,  at  the  time  of  the. filing  of 
the  petition  in  bankruptcy,  was  engaged  in 
business  at  Keokuk,  Iowa,  operating  a  re- 
tail grocery  store,  under  the  name  and  style 
of  Sage  Bros.  He  was  also  engaged  in  the 
general  mercantile  business  at  Alexandria, 
Mo.,  in  his  own  proper  name,  David  H.  Sage, 
and  also  engaged  In  tt>e  general  mercantile 
business,  at  Wayland,  Mo.,  under  the  name 
and  style  of  Sage  Mercantile  Company. 

On  January  7,  1915,  at  a  meeting  of  the 
creditors  of  David  H.  Sage,  they  elected  and 
appointed  Johnson  B:  Angle  trustee  in  bank- 
ruptcy, wlilch  action  was  approved  by  the 
referee. 

On  March  8,  1915,  Johnson  B.  Angle  filed 
his  tuterplea  in  ttds  case  in  the  circuit  court 
of  Clark  county,  setting  forth  the  filing  of  the 
petition  in  bankruptcy,  the  adjudication  of 
David  H.  Sage  as  a  bankrupt,  the  appoint- 
ment and  qualification  of  Johnson  B.  Angle 
as  trustee,  and  praying  for  an  order  vacating 
the  appointment  of  the  receiver.  Turner,  and 
to  have  the  receiver  turn  over  to  the  trustee 
in  bankruptcy  the  property  of  the  Sage  Bank- 
ing Company. 

On  April  5, 1916,  the  plaintiff,  the  state  of 
Missouri,  filed  its  verified  plea  or  answer  to 
the  tJTustee's  interplea  or  application,  and  on 
the  same  day  McDermott  Turner,  the  receiv- 
er of  Sage  Banking  Company,  by  leave  of 
court,  and  Erwin  Fox,  George  W.  Cannon, 
and  James  Fulton,  depositors  and  creditors 
of  Sage  Banking  Company,  for  themselves, 
and  all  others  similarly  situated,  filed  their 
separate  verified  pleas  or  answers  to  said 
interplea  or  application,  and  denying  his 
right  to,  the  assets  of  said  bank,  and  claim 
them  for  the  use  of  the  creditors  of  the  bank. 

Thereafter  a  hearing  was  Iiad  in  the  circuit 
court,  evidence  Introduced,  and  the  cause  de- 
cided by  the  court  in  favor  of  the  trustee  in 
bankruptcy.  It  was  shown  tliat  at  the  hear- 
ing the  receiver,  with  the  amount  that  had 
been  turned  over  by  the  special  agent,  had 
collected  and  had  on  band  $30,068.32,  and 
there  were  notes  not  yet  collected  in  the  sum 
of  $43,236.34,  making  the  amount  involved, 
at  least  of  $70,000.  It  was  also  shown  that 
the  claims  of  the  depositors  against  the  bank 
amounted  to  $59<617.16,  and  that  there  were 
206  depositors.  In  due  time  the  state  filed 
motions  for  a  new  trial,  and  in  arrest  of 
Judgment,  which  were  by  the  court  overruled, 
and  it  duly  appealed  the  cause  to  this  court. 

Thereupon  the  trustee  in  bankruptcy  pro- 
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sented  an  application  In  tbe  United  States 
District  Court  of  Missoorl  tot  an  wder  on 
Turner  to  turn  over  tbe  assets  of  the  bank 
to  him,  and  on  Jane  20, 1915,  the  application 
was  sustained.  From  that  order  and  dedsltm 
tbe  appellants  In  this  court  have  taken  an  ap- 
peal to  the  United  States  CSrcult  Court  of 
Appeals,  but  without  giving  a  supersedeas 
bond,  and  the  appellant  McDermott  Turner 
has  complied  with  the  order  and  turned  over 
all  of  the  assets  In  his  possession  belonging 
to  "D.  H.  Sage,  doing  business  in  the  name  of 
Sage  Banking  Company,"  to  the  trustee  in 
bankruptcy,  as  shown  by  exhibits  to  tbe 
motion  to  dismiss,  the  originals  of  which  are 
filed  with  the  clerk  of  this  court. 

The  trustee  In  bankruptcy  contended  that 
the  property  and  assets  of  the  Sage  Banking 
Company  passed  to  him,  and  that  he  was  Test- 
ed with  the  right  of  possession  thereto  and 
the  administration  thereof.  The  state,  the 
receiver,  and  the  depositors  and  creditws  con- 
tended that  no  title  or  right  of  possession 
ever  passed  to  tbe  trustees;  that  tbe  Sage 
Banking  Company  was  really  a  corporate  en- 
tity, by  virtue  of  the  statutes  of  Missouri, 
or,  in  any  event,  an  artificial  being  or  entity, 
separate  and  apart  from  Sage,  individually ; 
that  the  character  of  bank  or  banker  involved 
was  not  within  the  meaning  of  the  bankrupt- 
cy act;  that  the  depositors  and  creditors  of 
the  bank  were  tbe  beneficial  owners  thereof ; 
that  the  capital,  surplus,  and  assets  of  the 
bank  were  separate  and  apart  from  the 
property  and  assets  of  Sage,  Individually; 
tliat  they  were  pledged  and  dedicated  solely 
to  the  banking  business,  when  the  bank  was 
established,  and  that,  In  any  event,  the  de- 
positors and  creditors  bad  a  Hen  on  or 
preferential,  primary,  and  exduslve  dalm 
thereto,  which  must  be  satisfied  and  discharg- 
ed prior  to  any  rights  of  the  other  creditors  of 
Sage  attaching  to  any  Interest  of  his  therein ; 
that  tbe  property  and  assets  of  the  Sage 
Banking  Company  were  in  custodla  legls  prior 
to  any  time  involved  that  would  give  tbe  Iowa 
court  any  right  to  take  the  same,  and  that 
the  state  court  first  became  possessed  of 
them,  and  that  its  Jurisdiction  could  not  be 
in  any  way  affected  by  the  proceedings  in 
the  federal  court 

John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asst.  Atty.  Gen,  for  the  State.  T. 
L.  Montgomery,  of  Kabota,  for  Turner.  W. 
M.  Fitch,  of  St.  Louis,  and  James  P.  GU- 
more,  of  Tulsa,  Okl.,  for  Fox  and  others. 
Boyd  &  McKlnley,  of  Keokuk,  Iowa,  for  re- 
spondent Angle. 

WOODSON,  O.  J.  (after  stating  the  facta 
as  above).  I.  Counsel  for  the  interpleader, 
the  respondent,  contends  that  there  is  but 
one  legal  proposition  presented  here  for  de- 
termination, and  they  state  it  in  this  lan- 
guage: 

"The  sole  and  only  question  tor  consideration 
is  tbe  right  to  the  control  of  the  assets  of  the 


Sage  Banking  Company.  It  is  not  a  qocBtion  of 
priority  among  creditors  or  preferred  liens  as 
those  questions  are  not  an  issue  in  this  contro- 
versy and  cannot  be  injected  into  the  same 
through  any  straw  men  put  up  by  appeliasts. 
Preferences  and  priority  would  have  to  come  np 
on  a  proper  issue  in  either  the  circuit  court  of 
Clark  county,  Mo.,  or  in  the  United  States 
Bankruptcy  Court  The  sole  question  in  this 
litigation  is  to  determine  who  shall  administer 
the  assets  of  the  bankrupt" 

This  contention  is  most  vigorously  denied 
by  counsel  for  the  ai^)ellants ;  and  upon  the 
contrary,  they  insist  that  tbe  primary  and 
controlling  queetiona  are:  First,  that  the 
Sage  Banking  Company  is  in  the  nature  of 
a  corporation  sole,  or  is  such  a  distinct  en- 
tity that  it  and  Its  busineas  are  entirely  sep- 
arated from  ]>.  H.  Sage  individually  and  his 
general  business;  and  consequently  that  bis 
bankruptcy  In  no  manner  affects  the  hanking 
company;  and,  second,  that  because  of  aald 
corporate  character  or  distinct  entity  of  said 
banking  company,  the  acts  of  Congress  re- 
garding bankruptcy  matters  have  no  applica- 
tion thei«to. 

In  my  opinion  the  contention  of  counsel 
for  the  respondent  ts  not  sound;  and  I  am 
also  of  the  opinion  that  tbe  contentions  of 
counsel  for  the  appellants  correctly  state  tbe 
law  of  this  state  regarding  tbe  diaracter  of 
the  Sage  Banking  Company,  and  that  said 
acts  of  Congress  were  never  designed  to  ap- 
ply to  or  embrace  such  an  Institution,  any 
more  than  they  would  apply  to  an  ordinary 
banking  corporation,  where  one  of  its  stock- 
holders has  been  adjudged  a  bankrupt  In 
each  case,  the  surplus  of  his  interest  In  tlie 
bank,  If  any,  remaining,  after  the  paying  the 
corporate  creditors,  would  be  available  nn- 
der  proper  proceeding,  tor  the  payment  of  the 
bankrupt's  general  creditors. 

[1]  Before  proceeding  to  tlie  discussion  of 
the  laws  of  this  state,  which,  in  our  opinion, 
sustain  the  contentions  of  counsel  for  appel- 
lants, as  before  stated,  we  will  dispose  of  a 
preliminary  question  regarding  the  authority 
of  this  court  to  decide  the  questions  of  law 
involved  in  this  case,  as  presented  by  the  rec- 
ord thereof.  Counsel  for  appellants  insist 
that  this  court  possessed  that  authority, 
while  counsel  for  respondent  denies  that  In- 
sistence. 

There  can  be  no  question  but  what  this 
court  has  tbe  constitutional  power  to  coih 
strue  all  constitutional  provisions  and  legisla- 
tive enactments  of  this  state  ajE^llcable  to 
private  banks  and  bankers  organized  and  ex- 
isting under  the  laws  thereof,  and  to  decide 
to  whom  the  assets  thereof  belong,  as  well 
as  their  priority  of  rights  thereto;  but  we 
do  not  deem  it  wise  or  proper  to  decide  the 
Incidental  question  thereto,  as  to  whether 
w  not  the  circuit  court  of  Clark  county  baa 
tbe  legal  right  to  administer  the  assets  of  the 
bank,  for  tbe  reason  the  federal  court  has 
tbe  actual  custody  of  the  same;  whether 
rightfully  or  wrangfully,  we  express  no  opis- 


Digit 


zed  by  Google 


Ma) 


SVATJE  .X.  BAVtiB- 


987 


ion,  alld  we  presume  that  oouTt  will  ^aally 
dispose  of  tbe  assets  accordingr  to  law. 

II.  Tbis  brings  us  to  tbe  discnsAton  of  tbe 
questions,  what  Is  a  "private  bank"  and  "a 
private  banker,"  within  tbe  meaning  of  the 
laws  of  this  state,  and  to  whom  do  the  de- 
posits and  assets  thereto  belong? 

[2]  It  should  be  borne  In  mind  that  there 
Is  no  constitutional  prohibition  against  a 
person  engaging  in  any  business  he  may 
choose,  wbidi  is  not  malum  in '  se,  nor  is 
there  such  a  provision  llmittng  tbe  power  of 
the  Legislature  to  enact  general  laws  pro- 
Tiding  for  the  organization  of  private  banks 
to  engage  in  and  carry  on  a  banking  busl- 
nes&  That  being  true,  and  tbe  Legislature 
being  thusly  unrestrained  In  that  regard,  pos- 
sessed the  constitutional  authority  to  enact 
the  statutes  of  this  state  providing  for  the 
Incorporation  of  general  banking  companies, 
and  for  the  organization  of  private  banks 
and  bankers,  and  to  declare  their  status  be- 
fore the  law,  and  to  prescribe  the  terms  and 
conditions  upon  which  they  may  do  business 
In  this  state.  Conceding  that  much  to  be 
true,  wblt^  must  be  done,  the  constitutional- 
ity of  said  statutes  must  also  be  conceded, 
which  only  leaves  the  two  questions  for  this 
court ^o  decide,  viz.:  (1)  What  Is  a  private 
bank  or  banker?  and  (2)  to  whom  do  the  as- 
sets thereof  belong,  within  the  meaning  of 
said  statutes? 

X  will  undertake  to  answer  those  questions 
in  the  order  stated:  First.  This  statement  of 
tbe  case  necessarily  calls  for  a  careful  con- 
sideration of  tbe  statutes  providing  for  the 
organization  of  "private  banks"  or  "private 
bankers"  (the  two  being  used  Interchange- 
ably by  the  Legislature),  their  status  before 
the  law,  as  well  as  those  conf^ring  their 
power.  Imposing  their  duties  and  those  which 
prescribe  the  terms  and  conditions  upon 
which  they  may  transact  business  In  this 
state. 

In  order  to  correctly  Interpret  those  stat- 
utes, it  should  be  remembered  that  prior  to 
the  act  of  1877  (Laws  1877,  p.  34,  ||  22  to 
29),  there  was  no  statutory  law  specially  ap- 
plicable to  private  banks.  Prior  to  the  en- 
actment of  those  statutes  all  such  Institutions 
were  practically,  if  not  literally,  established 
by  the  person  or  persons  desiring  to  enter 
Into  such  business,  who  conducted  the  same 
according  to  bis  or  their  own  Ideas,  as  a  part 
and  parcel  of  his  or  their  general  business, 
tbe  precise  thing  counsel  for  respondent  la 
here  contending  for,  with  the  exception  as 
to  the  organization  of  tbe  bank  and  its  super- 
vision by  the  state — similar  to  the  state's 
supervision  of  public  warehouses. 

Under  those  conditions  counsel  for  respond- 
ent contend  that  when  the  owner  of  the  bank 
failed  In  business,  the  bank  constituting  an 
integral  part  of  it,  the  deposits  or  assets  of 
the  same  constituted  a  part  and  parcel  of  tbe 
general  assets  of  his  estate  and  should  be  ad- 
ministered accordingly  in  the  payments  of  all 


of  his  creditors,  and  that  tbe  bank  depositors 
have  no  t»eferaice  over  other  creditors, 
niat  condition  of  things,  in  many  cases,  led 
to  great  Injustice  and  many  hardships,  in 
that  the  depoeiton  parted  with  their  money 
without  receiving  anything  In  return  there- 
for, usually  deposited  it  only  for  safe-keep- 
ing, while  other  creditors  became  such  for 
value  received. 

That  act  has  been  amended  from  time  to 
time,  with  the  design  to  protect  the  depositors 
from  the  injustice  and  hardships  before  men- 
tioned;  and  as  amended  it  has  been  carried 
into  the  various  revisions  of  1879,  1889, 1899, 
and  1909,  and  now  constitutes  a  part  and 
parcel  of  articles  1  and  2  of  chapter  12  of 
the  last-named  revision.  We  wlU  now  set 
forth  such  of  those  statutes  and  parts  there- 
of as  are  material  to  the  legal  proposltiims 
presented. 

Section  1116,  B.  S,  1909,  declares  what 
private  bankers  or  private  banks  are,  In  tbe 
following  language: 

"Sec.  1116.  Private  Bankert  De/tned.— Pri- 
vate bankers  are  declared  to  be  those  who  carry 
on  the  business  of  banking  by  receiving  money 
on  deposit,  with  or  without  interest,  by  buying 
and  selling  biUs  of  exchange,  promissory  notes, 
gold  or  silver  coin,  bullion,  uncurrent  money, 
bonds  or  stocks,  or  other  securities,  and  of  loan- 
ing money,  without  being  incorporated." 

Section  1117  prescribes  the  terms  and  con- 
ditions upon  which  private  bankers  may  con- 
duct business  in  this  state,  which  reads  as 
follows: 

"Sec.  1117.  Reguirementt  for  Private  Banker 
— Change  of  Ovincrahip. — No  person  or  company 
of  persons  shall  engage  in  the  business  of  bank- 
ing as  private  bankers  without  a  paid-up  capital 
of  not  less  than  ten  thousand  dollars,  aixl  if 
said  banking  business  is  to  l>e  carried  on  in  a 
city  having  a  population  of  one  hundred  and  fif- 
ty thousand,  inhabitants  or  more,  then  without 
a  paid-up  capital  of  not  less  than  one  hundred 
thousand  dollars,  nor  until  he  or  they  shall  have 
made  a  statement,  subscribed  and  sworn  to  as 
correct  and  true  before  a  notary  public  by  eadi 
person  connected  with  such  business  as  owner 
or  partner,  setting  forth:  First,  the  names  and 
places  of  residence  of  all  persons  interested  in 
the  business,  all  ot  whom  shall  be  residents  of 
this  state,  and  the  amount  of  capital  invested ; 
and  second,  tbe  name  in  which  tbe  business  is 
to  be  conducted  and  the  place  at  which  it  is  to 
be  carried  on;  which  statement  diall  be  ac- 
knowledged, recorded  in  the  office  of  the  recorder 
of  deeds  of  the  county  in  which  the  bank  is  to 
be  located,  and  a  certified  copy  ot  such  recorded 
instrument  shall  be  filed  in  the  office  of  the  bank 
commissioner:  Provided,  however,  that  in  order 
to  accomplish  a  change  in  the  ownership  of  a 
private  bank,  it  shall  be  necessary  for  all  the 
partners  of  the  new  bank  to  make,  record  and 
file  in  the  office  of  the  bank  commissioner  a 
statement  in  form  and  manner  required  by  this 
section  for  establishing  a  new  bank." 

And  section  1118  confers  upon  a  private 
banker  tbe  same  powers  and  rights,  and  Inir 
poses  upon  him  the  same  duties  and  obliga- 
tions that  are  Imposed  upon  duly  Incorporat- 
ed banking  companies;  and  In  so  far  as  Is 
here  material  is  as  follows: 

"No  private  banker,  who  receives  general  de- 
posits after  the  manner  of  banks  of  deposit  and 
discount,  shall  employ  any  part  of  his  oapital, 
or  any  funds  deposited  witn  or  borrowed  hy  him. 
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in  dealing  or  trading  tn,  buyldg  or  selling  lands, 
goods,  chattels,  wares  or  merchandise,  but  lie 
may  sell  and  dispose  of  all  kinds  of  property 
vhich  may  necessarily  come  into  his  possession 
in  the  collection  of  his  loans  or  discounts.  Nor 
shall  any  such  banker  nse  or  employ  his  capital 
or  funds  deposited  with  or  borrowed  by  him  in 
any  other  manner  than  banks  of  deposit  and  dis- 
count are  by  this  article  permitted,  or  loan  a 
greater  amount  to  any  person  or  loan  anjr  sum 
whatever,  except  upon  like  security  as  is  re- 
quired to  be  taken  by  banks  of  deposit  and  dis- 
count Neither  shall  the  profits  of  such  private 
bank  be  distributed  to  the  owners  thereof  with- 
out first  setting  apart  to  surplus  account  at 
least  twenty  per  cent  of  the  net  profits  of  each 
year  until  the  surplus  equals  twenty  per  cent  of 
the  capital,  and  said  surplus  shall  not  be  di- 
minished except  for  the  payment  of  any  losses 
which  may  occur:  Provided,  If  there  are  un- 
divided profits,  these  shall  first  be  used  in  the 
payment  of  such  losses." 

Section  1119  provides  that: 

"All  the  provisions  of  this  article  shall,  so  far 
as  the  same  are  applicable,  apply  to  all  private 
bankers  doing  business  in  this  state." 

Section  1095,  Berlsed  Statutes  1909,  pro- 
vides that,  when  any  banking  corporation,  In- 
dividual banker  or  trust  company  shall  have 
filed  the  requisite  Certificate,  paid  Incorpora- 
tion fees  and  other  fees,  before  such  banking 
corporation  or  Individual  banker  shall  be  au- 
thorized to  do  business,  the  bank  commisslou- 
er  shall  ascertain  whether  or  not  the  capital 
of  the  same  has  been  paid  in  cash.  It  far- 
ther provides  as  follows: 

"In  case  the  bank  commissioner  shall  find  that 
all  the  provisions  of  the  law  have  been  complied 
with  by  the  institutions  herein  named,  which  de- 
sire •  •  •  to  do  business,  he  snail  grant 
them  a  certificate  to  that  eSect.  Such  certifi- 
cate, or  certified  copies  thereof,  shall  be  taken 
in  all  the  courts  of  this  state  as  evidence  of 
such  incorporation." 

Section  1087  provides  that: 

"No  private  bank  or  banker  in  this  state  shall 
make  any  loan  or  discount  on  account  of  the 
personal  security  or  obligation  of  the  proprie- 
tor, owner  or  partner  in  such  private  bank  in 
excess  of  ten  per  cent  of  the  paid-up  capital  and 
surplus  of  such  private  bank  or  banker.  For 
any  violation  of  the  provisions  of  this  section, 
the  bank  commissioner  shall  have  authority,  In 
his  discretion,  to  make  application  for  the  ap- 
pointment of  a  receiver  for  such  private  bank  or 
banker,  as  now  provided  by  law  in  case  of  in- 
solvent banks  and  trust  companies." 

SecUon  1081,  R.  S.  1909,  places  individual 
or  private  banks  under  the  same  regulations 
as  those  incorporated  under  the  first  sections 
of  article  2  of  chapter  12.    It  reads: 

"If,  from  an  examination  made  by  the  bank 
commissioner,  or  by  one  of  his  examiners,  it 
shall  be  discovered  that  any  bank,  private  bank- 
er, savings  and  sate  deposit  company  or  trust 
company  is  insolvent  or  that  its  continuance  in 
business  will  seriously  jeopardize  tibe  safety  of  its 
depositors  or  other  indebtednesB,  and  if  the  action 
is  taken  from  an  examination  by  an  examiner  and 
such  examiner  shall  recommend  the  closing  of  the 
bank,  then  it  shall  be  the  du^  of  the  bank  com- 
missioner. If  he  approve  of  such  recommendation, 
by  himself  or  one  of  his  examiners,  immediately 
to  close  said  bank,  private  bank,  savings  and 
safe  deposit  company  or  trust  company,  and  to 
take  charge  of  all  the  property  and  effects  there- 
of. Upon  taking  charge  of  any  bank,  private 
bank,  savings  and  safe  deposit  company  or  trust 
company^  the  bank  commissioner  shall,  as  soon 
u  practicable,  ascertain,  by  a  thorough  exami- 


nation into  its  affairs,  its  actnal  financial  em* 
dition,  and  whenever  he  shall  become  satisfied 
that  any  such  bank,  private  banker,  savings  and 
safe  deposit  company  or  trust  company  cannot 
resume  business  or  liquidate  its  indebtedness  to 
the  satisfaction  of  all  its  creditors,  he  shall  re- 
port the  fact  of  it  insolvency  to  the  Attorney- 
General,  who  shall  immediately  upon  the  receipt 
of  such  notice,  institute  proper  proceedings  in 
the  proper  court  for  the  purpose  of  having  a 
receiver  appointed  to  take  charge  of  su<^  bank, 
private  bank,  savings  and  safe  deposit  company 
or  trust  company,  and  to  wind  up  the  affairs 
and  business  thereof,  for  the  benefit  of  its  de- 
positors, creditors  and  stockholders;  and  it  is 
made  the  duty  of  the  court  or  the  judge  thereof 
in  vacation,  summarily  to  appoint  said  receiver 
to  take  possession  of  the  property  and  assets  ot 
said  bank,  private  l>anker,  savings  and  safe  de- 
posit company  or  trust  company,  for  the  purpose 
of  winding  up  the  business  thereof;  any  com- 
plaints or  opposition  of  the  bank,  private  bank- 
er, savings  and  safe  deposit  company  or  trust 
company  or  its  officers  subsequently  to  be  heard 
in  open  court  TSxe  bank  commissioner  may  ap- 
point a  special  agent  to  take  charge  of  the  ai- 
rairs  of  an  insolvent  bank,  private  banker,  sav- 
ings and  safe  deposit  comi>any  or  trust  company 
temporarily,  until  a  receiver  is  appointed  :  such 
agent  to  qualify,  give  bond  and  receive  compen- 
sation the  same  as  a  regularly  appointed  exami- 
ner of  the  department  of  bankinjg;  such  com- 
pensation to  be  paid  by  such  bank,  private  link- 
er, savings  and  safe  deposit  company  or  trust 
company,  or  allowed  by  the  court,  as  costs  in 
case  of  the  appointment  of  a  receiver:  Provided, 
that  in  no  case  shall  any  bank,  private  banker, 
savings  and  safe  deposit  company  or  trust  com- 
pany continue  in  charge  of  such  special  agent 
for  a  longer  period  than  sixty  days.  Any  bank, 
private  banker,  savings  and  safe  deposit  com- 
pany or  trust  company  receiving  deposits  and 
doing  businjess  in  this  state  under  the  laws  cited 
in  this  chapter,  may  place  its  affairs  and  assets 
under  the  control  of  the  bank  commissioner  by 
posting  a  notice  on  its  front  door  as  follows: 
'This  bank  (or  trust  company)  is  in  the  hands  of 
the  bank  commissioner.  The  'posting  of  this 
notice  or  of  a  notice  by  the  bank  commissioner 
that  he  has  taken  possession  of  any  bai^,  pri- 
vate bank,  savings  and  safe  deposit  company  or 
trust  company,  shall  be  suSident  to  place  all  its 
assets  and  property,  of  whatever  nature,  in  the 
possession  of  tlie  bank  commissioner,  and  shall 
operate  as  a  bar  to  any  attachmmt  proceedings 
whatever." 

This  section  uses  the  words  "individual" 
bank  or  banker  and  "private"  banks  or  bank- 
ers as  synonymous  terms. 

Section  loss  makes  It  the  duty,  among  oth- 
er things,  of  every  bank,  private  bank  or 
banker,  savings  and  safe  deposit  company  or 
trust  company,  receiving  deposits,  to  cause  to 
be  made,  not  less  than  once  each  year,  by  a 
committee  of  at  least  three  of  its  sharehold- 
ers, an  examination  of  the  condition  of  its 
affairs,  assets,  and  liabilities,  and  the  books 
and  other  documents  thereof,  and  file  their 
written  report  one  copy  thereof  with  the  in- 
stitution, and  a  duplicate  thereof  with  the 
bank  commissioner: 

"Provided,  however,  that  should  any  such  cor- 
poration or  private  bank  or  banker  not  have  any 
owners  or  directors,  other  than  the  officers  there- 
of, that  then,  in  such  event,  said  examination 
and  report  may  be  made  by  audi  officers,  and  it 
is  hereby  made  their  duty  so  to  do,  onder  the 
same  penalties  as  above  provided." 

[3]  By  a  careful  reading  of  statutes  before 
set  out,  It  will  be  seen  that  section  1116  do- 
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flues  a  prtvate  bank  or  tanker  to  be  one  or 

more — 

"who  carry  on  the  bnsiness  of  banking  by  re- 
ceiving money  on  deposit,  with  or  without  in- 
trrest,  by  buying  and  selling  bilU  of  exchange, 
promissory  notes,  gold  or  silver  coin,  bullion, 
oncurrent  money,  bonds  or  stocks,  or  other  se- 
curities, and  of  loaning  money,  wUhoitt  betnjr 
wcorporated."     (Italics  are  ours.) 

Private  bankers  liave  no  other  rights  and 
powers  than  those  Just  stated,  for  the  reason 
that  "ezpresslo  unlus  est  exclusio  alterius"; 
and  secticm  1117  provides  for  the  creation  of 
am  Individual  or  private  bank,  and  forbids 
any  other  person  or  company  from  engaging 
In  the  business  of  private  bankers  without 
they  comply  with  the  provisions  thereof, 
which  have  been  herelnt>efore  copied. 

From  the  foregoing  observations  it  will 
be  seen  that  no  person  or  persons  can  engage 
in  the  private  banking  business,  except  upon 
compliance  with  the  terms  of  said  section 
1117;  and  not  until  then  are  they  private 
bankers,  nor  until  then  do  they  possess  the 
rights  and  powers  of  private  bankers,  which 
are  stated  hi  said  section  1116;  but  when 
they  have  c<HnpIied  with  the  provisions  of 
that  section,  then  they  become  and  are  pri- 
vate bankers;  and  consequently  possess  the 
powers  and  privileges  not  possessed  by  other 
individuals  or  partnerships.  That  being  true, 
then  under  the  plain  and  unambiguous  lan- 
guage of  section  2  of  article  12  of  the  Con- 
stitution of  1876,  all  such  bankers  constitute 
a  corporation. 

That  section  reads  as  follows: 

"The  term  corporation,  as  used  in  this  article, 
shall  be  construed  to  include  all  joint  stock  com- 
panies or  associations  having  any  powert  or 
pririlegeB  not  posiested  ip  {ii(ii«Mliial«  or  part- 
nerships." 

A  foreword  before  proceeding:  The  Sage 
Banking  Company  was  originally  organized 
by  D.  H.  Sage  and  his  brother;  the  latter 
baying  retired  from  business,  the  former  re- 
organized the  bank  Individually,  as  provided 
for  by  said  section  1117. 

It  has  been  suggested  that  (he  last  three 
words,  "without  being  Incorporated,"  of  sec- 
tion 1116,  declaring  what  Is  a  private  bank, 
are  Inconsistent  with  the  Ideii  that  private 
banks  are  corporations.  That  would  be  true 
If  rend  alone;  but  when  read  in  connection 
with  all  the  other  statutes  applicable  to  such 
banks  'and  those  governing  banks  Incorporat- 
ed and  to  be  Incorporated  under  the  general 
banking  laws,  it  will  be  seen  that  those  words 
were  used  to  designate  private  banks  from 
banks  incorporated  under  the' general  bank- 
ing laws  of  the  state. 

It  has  been  suggested  that  because  of  the 
facts  that  a  private  bank  may,  under  the 
statute,  be  organized  by  a  single  individual 
or  more,  that  no  charter  Is  issued  to  It ;  fiiat 
no  provision  Is  made  for  the  Issuance  of  stock 
to  the  Incorporators,  or  for  the  election  of 
officers  and  a  board  of  directors,  etc. ;  it  can- 
not be  logically  maintained  that  It  was  the 


design  of  the^  Legldatnre  that  private  banks 
should  be  incorporated. 

It  is  true  private  l)ank8  are  not  Incorporat- 
ed under  the  statutes  as  other  banks  are, 
yet  under  a  general  statute,  the  bank  commis- 
sioner Is  empowered  to  issue  to  such  person 
or  persons,  as  may  desire  to  engage  In  the 
private  banking  business,  a  certificate  author- 
izing him  or  them  to  so  do,  upon  complying 
with  the  provisions  of  section  1117,  which  at 
least  constitutes  such  an  institution  a  sepa- 
rate legal  entity,  or  a  quasi  corporation,  com- 
pletely separating  its  business  frcHn  the  gen- 
eral business  of  the  proprietors  thereof. 
This  Idea  will  be  enlarged  up<Hi  during  the 
course  of  the  opinion. 

I  fully  appreciate  the  force  of  that  argu- 
ment ;  but  if  we  oonaider  the  unlimited  pow- 
er of  the  Legislature  in  that  regard,  as  I 
have  previously  pointed  out,  with  no  design 
expressed  on  its  part  to  abolish  private  banks 
which  were  numerous  at  the  time  of  the  adop- 
tion of  the  Constitution  and  at  the  time  the 
statutes  mentioned  were  enacted,  I  am  of  the 
opinion  that  the  Legialatnre  intended  to  rem- 
edy the  evils  previously  mentioned  and  not 
to  abolish  the  private  banking  business,  and 
that  in  order  to  do  so,  it  was  necessary  to 
completely  segregate  the  private  banking 
business  of  the  state  from  the  solidarity  of 
the  owner's  general  business  and  make  each 
rest  upon  its  own  bottom,  and  thereby  make 
a  private  bank  a  separate  and  distinct  entity 
from  the  general  business  ot  the  owner  and 
subject  the  assets  thereof,  first,  to  the  imy- 
ment  of  the  bank's  creditors,  and,  second,'  if, 
thereafter,  any  remains,  they  might  go  under 
the  general  laws  to  the  payment  of  the  gen- 
eral creditors,  and  yet  not  to  disturb  the 
ownership  of  the  bank  or  Its  management  or 
control  by  the  owners,  as  provided  by  law. 

Such  an  entity,  as  before  suggested,  might 
more  properly  be  designated  as  a  quasi  cor- 
poration when  owned  by  more  than  one  per- 
son, and  a  quasi  corporation  sole,  when  own- 
ed by  but  one  person,  with  their  rights,  pow- 
ers, duties,  and  obligations  conferred  and 
defined  by  statute.  This  Is  the  clear  com- 
mon-sense reading  of  the  statutes,  and  they 
fully  remedy  the  evils  which  lead  to  their 
enactments. 

[4]  Sections  1118  and  1119  before  quoted 
place  the  business  of  a  private  bank  In  the 
same  situation  as  that  of  an  ordinary  Incor- 
porated bank  under  the  laws  of  this  state, 
arid  provide  that: 

"All  the  provisions  of  this  article  (11)  sball 
so  far  as  the  same  are  applicable,  apply  to  all 
private  bankers  doing  business  in  this  state." 

Further  clarity  will  be  added  to  the  conclu- 
sions before  stated  when  we  consider  those 
sections  of  the  statute  governing  general 
banks  and  general  banking  business  in  con- 
nection with  those  that  are  specially  applica- 
ble to  private  banks. 

The  following  provision  fbund  In  section 
1087  strongly  Indicates  a  complete  separation 
of  the  private  bank  and  its  business  from  all 
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other  business  of  the  organlzera  and  owners 
thereof,  viz.: 

"No  private  bank  or  banker  in  tliia  state  shall 
make  any  loan  or  discount  on  account  of  the 
personal  security  or  obligation  of  the  proprietor, 
owner  or  partner  in  such  private  bank  in  excess 
of  ten  per  cent,  of  the  paid-up  capital  and  sur- 
plus of  such  private  bank  or  banker.  For  any 
violation  of  the  provisions  of  this  section,  the 
bank  commissioner  shall  have  authority,  in  his 
discretion,  to  make  application  for  the  appoint- 
ment of  a  receiver  for  such  private  bank  or 
banker,"  eta 

This  language  of  the  statute  clearly  Indi- 
cates that  the  Legislature  understood  that  It 
had  segregated  the  private  bank  from  the 
general  business  ot  the  owner  thereof,  had 
formed  it  into  a  separate  entity  or  a  quasi 
body  corporate,  and  had  thereby  prevented 
the  assets  thereof  from  being  c<Hnmlugled 
with  and  owned  by  the  organizers  of  the 
bank  in  his  individual  capacity ;  and  at  the 
same  time  had  subjected  those  assets  to  the 
payment  of  Its  creditors  in  preference  to  the 
other  creditors  of  the  owner  of  the  bank  as 
previously  stated.  If  that  was  not  the  inten- 
tion of  the  Ijeglslatnre^  then  why  did  It  pro- 
vide In  said  sectiim  that  a  private  bank  shall 
not  lend  more  than  10  per  cent  of  its  paid-up 
capital  stock  and  surplus  to  the  owner  of  the 
bank,  etc?  If  the  money  deposited  in  and  the 
assets  of  the  bank  belong  individually  to  the 
proprietor  or  owner  thereof,  as  contended 
for  by  counsel  for  respondent,  and  that, 
therefore,  the  bank  is  only  a  caSet  or  a  Tault 
in  which  they  are  placed  by  him  for  safe- 
keeping, then  why  did  the  Legislature  make 
it  unlawful  for  that  cofter  or  that  vault  to 
leaA  to  the  owner  of  the  same  more  tlian  10  per 
cent,  of  his  own  money,  which  he  had  plac- 
ed therein  for  safe-keeping,  and  could  lawful- 
ly use  any  or  all  of  it  as  he  saw  pix^perto  do? 
I  am  unable  to  understand  how  a  strong  box 
or  an  arched  structure  with  strong  doors  can 
act  In  any  manner  whatever,  much  less  to 
count  out  and  lend  money,  and  to  distinguish 
its  owner  from  other  persons.  Nor  can  I 
understand,  If  counsel  for  respondent  is  cor- 
rect, why  a  receiver  should  be  appointed  for 
said  coffer  or  vault,  or  how  it  could  be  dis- 
solved by  an  order  of  court,  and  its  business 
affairs  wound  up  and  its  assets  distributed 
among  it  creditors,  as  Is  provided  for  by  sec- 
tion 1081,  when  it  never  had  any  being  (ex- 
cept a  physical  one),  assets,  or  creditors.  In 
that  case  the  bank  or  coffer  and  its  contents 
belong  to  the  organizer  of  the  bank,  and  all 
may  l>e  seized  and  taken  to  pay  the  owner's 
general  creditors.  In  other  words,  according 
to  the  contention  of  counsel  for  respondent, 
a  private  bank,  under  the  laws  of  this  state, 
has  no  legal  existence,  nor  capacity  to  trans- 
act business  upon  its  own  account;  but  at 
most,  it  is  only  a  depository  for  the  safe- 
keeping of  the  money  deposited  therein, 
which  belonged  to  the  owner  of  the  bank,  and 
It  may  l>e  taken  for  the  payment  of  his  in- 
dividual debts  In  general. 

If  that  is  true,  then  there  is  but  one  theory 


under  the  sun,  known  to  man,  by  which  It  can 
be  lawfully  done,  and  that  is  upon  the  theory 
that  when  a  person  deposits  money  in  a 
private  bank  he  is  simply  lending  the  same 
to  the  owner  of  the  bank,  through  it  as  his 
agent,  and  therefore  it  may  be  taken  for  the 
payment  of  his  guieral  Indebtedness.  No 
such  design  can  be  gathered  from  the  legisla- 
tion of  this  state  upon  that  subject,  and  I 
am  sure  that  such  Is  not  the  understanding 
of  the  depositors  of  such  institutions.  More- 
over, if  such  banks  are  not  separate  entities, 
then  the  law  of  the  state  has  clothed  the  wdf 
in  sheep's  clothing,  and  thereby  Induced  the 
people  of  this  state  to  lend  their  money  to 
Individuals  under  the  belief  and  understand- 
ing that  they  were  depositing  them  In  such 
institutions  for  safe-keeping,  safeguarded  by 
stringent  penal  laws  against  being  used  and 
speculated  with  by  the  proprietors  thereof. 
All  of  these  matters  point  to  the  fact  that 
such  banks  are  separate  entities,  transacting 
business  upon  their  own  account.  Just  the 
same  as  all  other  classes  of  banks  do,  and 
their  assets  must  be  first  used  for  the  pay- 
ment of  their   liabilities. 

Again,  by  section  10S9,  all  private  banks  of 
this  state  are  required  to  be  examined  so  oft- 
en by  the  bank  commissioner,  and  a  penalty  is 
prescribed  for  any  such  bank  refusing  to  sub- 
mit to  such  examination. 

Is  that  consistent  with  the  idea  that  the 
bank  and  all  of  its  assets  are  the  individual 
property  of  the  owner  of  the  bank?  I  think 
not ;  for  the  very  object  of  such  examinations 
is  to  ascertain  the  solvency  or  Insolvency  of 
the  bank,  for  the  protection  of  the  depositors 
and  other  creditors  of  the  Institutloa,  aa  well 
as  the  community  at  large.  That  being  tme, 
what  good  purpose  would  be  served  by  such 
examinations  if  the  bank  Is  not  a  corporate 
body  and  does  not  tiransact  business  on  Its 
own  account,  but  is,  as  contended  for  by  coun- 
sel for  respondent,  only  an  Instrumentality 
with  which  the  owner  of  the  bank  transacts 
a  part  of  his  Individual  business,  and  that  the 
assets  thereof  belong  to  him  in  the  same  sense 
that  he  owns  a  farm  with  the  stock  thereon, 
a  store  with  the  merchandise  therein  or  any 
other  business  enterprise?  I  submit  no  good 
whatever  would  be  realized  therefrom,  for 
the  obvious  reason  that  if  the  bank  is  not  a 
separate  entity,  but  is  an  integral  part  of  the 
general  assets  of  its  owner,  then  his  solvency 
or  Insolvency  would  determine  the  solvency 
or  Insolvency  of  the  so-called  bank;  and  the 
duandal  condition  of  the  latter  could  not  be 
ascertained  by  an  examination  made  by  the 
l>ank  commissioner  without  he  should  also 
investigate  the  financial  condition  of  the  own- 
er of  the  bank.  The  owner  of  the  bank  might 
be  indebted,  for  instance,  in  the  sum  of  $250,- 
000,  and  have  only  $SO,000  worth  of  indi- 
vidual assets  outside  of  those  deposited  in 
the  bank,  and  $100,000  deposited  therein.  In 
that  case  his  Indebtedness  would  exceed  his 
combined  assets,  those  in  and  out  of  the  bank. 
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by  tbe  gam  of  |100,000 ;  yet  that  fact  would 
not  and  coald  not  appear  from  an  examina- 
tion of  the  financial  condition  of  the  banlc 
only,  and  consequently  the  examination  of  the 
bank  would  not  be  worth  a  penny  to  any  one. 

Again,  suppose  the  contention  of  counsel 
for  respondent  is  right,  and  that  a  private 
bank  Is  absolutely  solvent  (that  is,  it  has 
more  money  and  other  valuable  assets  on  hand 
than  are  necessary  to  pay  every  dollar  of  its 
Indebtedness),  and  at  the  same  time  the  own- 
er of  the  bank  is  hc^elessly  insolvent  (that 
is,  his  assets  in  and  out  of  tbe  bank  are 
wholly  insuffldent  to  pay  his  indebtedness, 
which,  of  course,  according  to  the  contention 
of  said  counsel,  includes  tbe  indebtedness  of 
the  bank) ;  and  suppose,  further,  that  under 
those  conditions  the  owner  of  tUe  private 
bonk  should  receive  deposits  for  the  bank 
when  he  knew  of  said  insolvency,  would  the 
owner  In  that  case  be  guilty,  under  the  stat- 
utes of  this  state,  of  the  crime  of  receiving 
deposits  for  the  bank  after  he  knew  of 
his  intolvenctif  In  my  opinion,  that  question 
should  be  answered  in  the  negative,  for  the 
reasons  that  the  statute  refers  to  the  insol- 
vency of  the  bank  Itself,  and  not  to  the  in- 
solvency of  tbe  individual  owner  thereof; 
and  there  is  no  statute  of  that  character  ap- 
plicable to  a  person  who  receives  deposits  of 
money  from  others  in  his  individual  capacity. 

Moreover,  section  1089  provides  that  if  the 
bank  commissioner  shall  report  that  any  such 
bank  is  insolvent  when  it  is  solvent,  or  sol- 
vent when  it  Is  insolvent,  he  shall  be  liable 
on  his  official  bond  for  all  damage  done 
thereby. 

Now,  if  the  contention  of  counsel  for  re- 
spcmdfflit  is  correct,  then  how  could  the  com- 
missioner ascertain  whether  the  bank  Is  sol- 
vent or  insolvent  if  it  is  not  a  separate  entity, 
and  he  having  no  authority  to  investigate  the 
financial  condition  of  the  owner  of  the  bank  7 
Under  that  assumption  he  could  by  no  pos- 
sible means  ascertain  the  financial  condition 
of  any  private  bank  In  tbe  state,  and  would 
thereby  render  himself  liable  on  his  bond 
in  every  case  where  the  owner  of  the  bank 
should  happen  to  be  insolvent  at  the  time  tbe 
examination  is  made,  notwithstanding  the 
fact  that  the  bank  itself  was  perfectly  sol- 
vent 

Not  only  that,  section  1001  provides  that 
whenever  the  bank  commissioner  sball  neg- 
lect or  violate  any  of  the  duties  of  his  office 
regarding  such  banks,  etc,  he  shall  be  deemed 
guilty  of  a  felony,  etc. 

This  clearly  shows  that  such  a  bank  is  a 
separate  institution  from  all  other  business 
of  its  owner,  for  otherwise  the  commissioner 
would  have  no  authority  to  examine  such 
banks  or  dliicbarge  his  numerous  other  duties 
regarding  them. 

There  are  other  provisions  of  the  statutes 
lending  strength  to  the  views  herein  express- 
ed ;  but  in  my  opinion  those  considered  clear- 
ly .establish  the  fact  that  all  private  bankt 


in  this  state  are  separate  entities  from  all 
other  buslneua  enterprises  of  the  owners  or 
proprietors  thereof,  and  therefore  no  good 
would  flow  from  a  farther  consideration  of 
those  statutes. 

The  St  Louis  Court  of  Appeals,  in  the  case 
of  Gupton  V.  Carr,  147  Mo.  App.  105,  125  S. 
W.  849,  held  contrary  to  the  views  here  ex- 
pressed; but  w«  are  clearly  of  tbe  opinion 
that  our  learned  brothers  of  that  court  mis- 
conceived the  very  object  and  purpose  the 
Legislature  Intended  to  accomplish  by  the 
enactment  of  tbe  statutes  under  considera- 
tion, and  therefore  drew  erroneous  conclu- 
sions as  to  the  meaning  of  said  legislation. 
We  are  therefore  of  the  opinion  that  said 
case  should  be  overruled,  and  it  is  according- 
ly done. 

I  am  therefore  clearly  of  the  opinion  that 
the  assets  of  the  Sage  Banking  Company  be- 
long to  that  Institution,  and  for  that  reason 
its  creditors  have  a  priority  of  right  to  them 
over  tbe  rights  of  the  creditors  of  D.  H.  Sage, 
and  that  they  should  be,  first,  applied  in  pay- 
ment of  their  claims,  and,  second,  if  any  re- 
mains thereafter,  then  In  payment  of  his  in- 
dividual creditors  as  provided  by  law. 

[d  IIL  The  respondent  has  filed  a  motion 
in  this  court  to  dismiss  tbe  appeal  for  the 
reason  that  the  act  of  the  circuit  court  of 
Clark  county,  appointing  Turner  receiver  of 
the  Sage  Banking  Compainy,  was  coram 
non  Judlce ;  tbe  application  for  said  appoint- 
ment having  been  made  subsequent  to  the 
filing  of  the  petition  asking  that  said  Sage 
be  adjudged  an  Involuntary  bankrupt 

There  are  other  grounds  also  assigned,  but 
they  are  all  germane  to  the  one  stated,  and 
the  disposition  of  that  will  dispose  of  alL 

There  is  no  merit  In  the  motion  for  two 
reasons:  First,  because  the  bank  was  in  tbe 
hands  of  the  bank  commissioner,  through  his 
agent  Turner,  before  the  petition  in  bank- 
ruptcy had  been  filed  against  D.  H.  Sage. 
The  taking  possession  of  the  bank  under  sec- 
tion 1081  is  the  first  step  taKen  in  bringing 
suit  under  sections  1082  and  1063,  for  the  ap- 
pointment of  a  receiver  thereof,  and  to  wind 
up  the  aCTairs  of  the  bank ;  and  that  posses- 
sion thereof  by  the  commissioner  was  suffi- 
cient custody  of  the  prt^perty  to  give  the  Cir- 
cuit court  jurisdiction  of  the  cause;  and, 
second,  the  filing  of  the  petition  in  bank- 
ruptcy against  D.  H.  Sage,  individually,  did 
not  place  the  assets  of  the  Sage  Banking 
Company  In  custodla  legls;  evidently  not  to 
the  extent  of  depriving  the  drcnlt  court  of 
Its  jurisdiction  to  decide  to  pass  upon  the 
questions  here  presented. 

For  the  re&Hons  stated,  the  motion  to  dis- 
miss the  appeal  is  overruled. 

For  the  reasons  stated  the  judgment  of  tbe 
circuit  court  Is  reversed,  and  tbe  cause  re- 
manded. 

GRAVES,  BliAIR,  and  REYKLUB,  JJ.. 
concur.  BOND,  J.,  dissents.  WALKER  and 
FAR  IS,  J  J.,  absent 
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On  Motion  to  Modll^. 

GBAVES,  J.  [I]  The  motion  to  modify  the 
opinion  Bliould  be  sustained  In  toto.  All  ex- 
c^t  the  first  ground  of  the  motion  refer  to 
mere  clerical  oversights,  and  should  be 
granted  without  argument,  and,  as  I  under- 
stand, the  opini(«  wiU  be  corrected  in  these 
details. 

The  first  ground  of  the  motion  requests  ns 
to  strike  out  the  following  claoBe  from  the 
(pinion: 

"But  we  do  not  deem  it  wise  or  proper  to  de- 
cide the  incidental  question  thereto,  as  to  wheth- 
er or  not  the  circuit  court  of  Clark  county  has 
the  legal  riebt  to  administer  the  assets  of  the 
bank,  for  the  reason  the  federal  court  has  the 
actual  custody  of  the  same;  whether  rightfully 
or  wrongfully,  we  express  no  opinion,  and  we 
presume  that  court  will  finally  dispose  of  the 
assets  according  to  law." 

This  clause  shoold  be  stridden  out  because 
it  conflicts  with  the  real  holding  In  this  case. 
The  opinion  elsewhere  decides  Just  what  this 
clause  says  we  will  decline  to  decide.  To  get 
the  connection  we  will  state  the  facts.  The 
opinion  holds,  and  rightfully  holds,  that  this 
court  can  decide  the  question  as  to  whom 
these  assets  belong.  The  opinion  then  dis- 
cusses our  state  laws,  and  Tery  rii^tfuUy 
concludes  that  the  circuit  court  of  Clark 
county  rightfully  became  possessed  of  these 
assets  by  and  tibrougb  a  receiver  app<dnted 
by  it.  The  opinion,  in  the  last  paragraph 
thereof,  after  correction  by  Inserting  the 
word  "not,"  rightfully  holds  that: 

"Hie  filing  of  the  petition  in  bankruptcy 
against  D.  H.  Sage,  individually,  did  not  place 
the  assets  of  the  sage  Banking  Company  in 
cuBtodia  legis." 

Farther,  the  appeal  in  this  case  was  talcen 
from  the  order  of  the  circuit  court  directing 
its  receiver  to  turn  over  these  assets  to  the 
trustee  In  bankruptey  of  the  federal  court, 
appointed  on  an  application  which  we  say 
did  not  place  the  asssets  in  custodia  legis. 
This  Judgment  of  the  circuit  court  of  Clark 
county  our  opinion  reverses.  In  other  words, 
we  say  the  Judgment  directing  the  receiver 
In  the  circuit  court  to  transfer  the  assets  to 
the  trustee  in  bankruptoy  was  wrong,  and 
that  the  circuit  court  should  have  held  that 
the  trustee  in  bankruptcy  had  no  title  or  in- 
terest in  the  assets,  and  was  not  entitled  to 
the  possession. 

These  holdings  in  the  opinion  are  in  direct 
conflict  with  the  clause  asked  to  be  stricken 
out  by  this  motion.  That  clause  says  we 
wlU  not  decide  whether  or  not  the  circuit 
court  has  the  legal  right  to  administer  the 
assets  of  the  bank,  which  directly  contra- 
venes all  else  that  is  said  in  the  opinion. 
When  we  reverse  the  Judgment  of  the  circuit 
court,  as  we  do,  it  is  tantamount  to  saying 
titat  the  administration  of  the  estate  was 
properly  in  that  courL  This  for  the  reason 
that  the  Judgment  we  reverse  is  one  by  which 
the  circuit  court  of  Clark  county  divested 
Itself  of  the  administration  of  the  estate. 
Not  only  this,  but  when  we  said  that  the  peti- 


tion in  bankruptey  did  not  place  the  asseti 
involved  here  in  custodia  legis,  we  in  effect 
said  that  the  bankruptcy  court  could  not  ad- 
minister these  assets.  And  yet,  further, 
when  we  say,  as  we  do  In  the  opinion,  that 
the  Sage  Banking  Company  is  under  our  law, 
such  a  legal  entity  as  not  to  bring  it  within 
the  terms  of  the  Bankruptoy  Act,  we  neces- 
sarily say  that  the  aduiinistration  of  these 
assets  Is  in  the  state  court 

The  clause  mentioned  in  appellant's  moticHi 
to  modify  our  opinion  should  be  stridkCn  from 
the  opinion.  It  escaped  my  attention  at  the 
time  I  concurred  in  the  opinion. 

We  should  do  in  this  case.  Just  as  this 
court  did  in  State  ex  reL  v.  Woodson,  Judge, 
104  Mo.  440,  64  S.  W.  774.  In  that  case,  as  in 
this,  the  court  of  the  state  bad  divested  its 
receivers  of  the  right  to  administer  the  estate 
and  directed  them  to  turn  over  the  assets 
to  the  receivers  of  the  federal  court  In  that 
case,  as  it  is  claimed  in  this  case,  the  receiv- 
ers in  the  stete  court  had  turned  over  to  the 
receivers  In  the  federal  court 

The  appeal  in  that  case,  Just  as  in  this 
case,  was  from  the  order  of  the  state  court 
divesting  Itself  and  its  receivers  of  the  ad- 
ministration of  the  estate.  This  court  held 
that  the  administration  was  properly  In  the 
stote  court,  and  quashed  the  order  which 
took  such  administration  from  the  state 
court  to  the  federal  court  In  other  words, 
we  decided  which  court  had  jurisdiction  of 
the  estate,  as  we  have  done  in  this  case,  save 
and  except  what  is  said  in  the  clause  men- 
tioned. 

The  motion  to  modU^  opinion  should  be 
and  is  sustained,  and  opinion  modifled,  as 
herein  indicated. 

FARIS,  BLAIB,  and  BBVEIXJE!,  IJ^  oon- 
cor.  WOODSON,  C.  J.,  dissents  to  this  opin- 
ion, and  BOND,  J.,  dissents  as  to  both 
opinions. 

state:  ex  rel.  BARKEB,  Atty.  Geo.,  v.  SAGB 

et  al.  (TURNER  et  «L,   Interveneis). 

(No.  18968.) 

(Supreme  Court  of  Missouri.     Feb.  25,  1916.) 

In  Banc.  Suit  by  the  State,  on  the  rdation 
of  John  T.  Barker,  Attorney  General,  against 
D.  H.  Sage,  doing  business  under  the  name  of 
Sage  Banking  Company  of  Alexandria.  John- 
son B.  Angle,  trustee  in  bankruptcy,  filed  an 
interplea,  and  McDermott  Turner,  receiver  of 
the  Sage  Baniung  Company,  and  others,  filed 
separate  pleas  or  answers  to  the  interplea. 
From  a  judgment  for  the  interpleader,  the  re- 
maining parties  appeal.  Reversed  and  re- 
manded. 

WOODSON,  0.  J.  nds  case  involvca  tlie 
same  facts  and  presents  the  same  questions  of 
law  that  were  involved  in  case  No.  18850,  184 
8.  W.  984,  decided  this  25th  day  of  February, 
1916. 

The  opinion  in  that  case  is  controlling  in  this; 
and  for  the  reasons  there  stated,  the  judgment 
of  the  circuit  court  is  reversed,  and  the  canae 
remanded. 

GRATES.  BLAIR,  and  RBVELLE,  JJ.,  con- 
cur. BOND,  J.,  dissents  VfAlMEB.  and 
FARIS,  J  J.,  absent. 
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HOWABD  ft  aL  V.  HOWARD.    (No.  1T732.) 

(Sapreme  Court  of  Bfissouri,  Division  No.  1.. 
Mait:h  30,  1916.) 

WlIX8    «=»539,    674  —  CONSTBUOTION— ESTATIt 
I>EViaED— Pkk   SiKFi*— Tbusts. 

Where  a  testator  devised  a  sharv  to  a  son 
in  fee,  with  a  later  clause  of  the  will  that  his 
other  three  children  act  as  guardian  of  the  dev- 
isee, pivine  him  every  12  months  the  interest  or 
proceeds  oi  his  share  of  the  estate,  and  providing 
that,  should  said  son  die,  his  share  should  be 
Uivided  amonsst  his  heirs,  title  vested  in  dev- 
isee in  fee,  unaffected  by  aiiy  testamentary  trust 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent 
Dg.  «  1163,  13(»-13(»,  1585;   Dec.  Dig.  «S=» 

Blair,  J.,  dissenting. 

Ek^ior  to  Circuit  Court,  Liylngston  Connty. 

Action  by  Alptaena  M.  Howard  and  others 
against  'Augustus  Howard.  Judgment  of 
partition,  and  defendant  brings  error.  Re- 
rersed  and  remanded. 

Graven  &  Moore,  of  Excelsior  Springs,  for 
plaintiff  In  error.  W.  B.  Fowler,  of  Excel- 
sior Springs,  for  defendants  in  error. 


BROWN,  O.  This  is  partition.  The  peti- 
tion (omitting  caption)  is  as  follows: 

"Plaintiffs  state :  That  Nicholas  Howard,  late 
of  Clay  county.  Mo.,  died  seised  In  fee  of  the 
following  draonbed  tracts  or  parcels  of  land 
situate  in  the  county  of  Livingston  and  state 
of  Missouri,  to  wit:  The  southwest  quarter  of 
section  No.  1,  township  No.  69,  range  24, 
and  the  southeast  quarter  of  section  2,  township 
No.  59,  range  No.  24.  That  said  Nicholas  How- 
ard left  as  his  sole  heirs  the  following  named 
children :  Aliriieus  M.  Howard,  r>onora  E.  How- 
ard, Peter  (J.  Howard,  and  Augustus  Howard. 
That  the  said  Nicholas  Howard  left  a  will, 
whidi  has  been  duly  probated  according  to  law 
in  Clay  county.  Mo.,  and  that  by  the  terms  of 
said  will  he  left  one-fourth  of  all  his  real  and 
personal  property  to  Alpheus  M.  Howard,  one- 
fourth  to  Lenora  E.  Howard,  one-fourth  to  Pe- 
ter 6.  Howard,  and  one-fourth  to  Augustus 
Howard,  according  to  the  terms  of  said  will 
herein  set  forth.  That  the  will  of  said  Nicholas 
Howard  is  In  words,  signs,  and  figures  as  fol- 
lows: 

"'Owinf  To  the  Brevity  and  uncertainty  of 
Human  Life  and  while  my  mind  is  clear  and 
sound  I  wish  to  make  a  Disposal  of  my  Property 
amongst  or  Between  my  Children. 

"  'Sirst  I  will  Bequeath  to  Lenora  E.  How- 
ard, one-fourth  of  all  my  Real  and  Personal 
Property. 

"  'Second.  I  will  and  Bequeath  to  Augnstus 
Howard,  one-fonrth  of  all  my  Real  and  Person- 
al Property. 

"  'Third.  I  will  and  Bequeath  Alpheus  How- 
ard, one-fourth  of  all  my  Real  and  Personal 
Property. 

"•Fourth.  I  will  and  Bequeath  to  Peter  G. 
Howard,  one-fourth  of  all  my  Real  and  Per- 
sonal Property. 

"'It  Is  also  Both  my  vrill  and  desire  that 
Lenora  B.  Howard,  Alpheus  Howard  and  Peter 
G.  Howard  act  as  Guardian  (after  my  Death) 
for  Aognstus  Howard  giving  To  him  every 
twelve  months  the  interest  or  Proceeds  of  his 
fourth  of  my  estate  this  is  Done  to  keep  Au- 
gnstus Howard  from  spending  or  squandering 


same  and  should  said  Augustas  Howard  IMe 
then  will  is  that  his  share  of  my  estate  Be  le- 
gally Divided  amongst  his  heirs. 

"  'July  the  6th,  1906.         Nicholas  Howard. 
"'Witness: 

"'C.  M.  Bwing. 
"  'W.  N.  McKinney.' 

•That  the  parties  hereto  have  title  to  said 
land  as  follows:  The  said  Alpheus  M.  Howard, 
lienora  E.  Howard,  and  Peter  G.  Howard  are 
each  entitled  to  the  undivided  one-fourth  part 
of  said  land  in  fee;  that  the  said  Alpheus  M. 
Howard,  Lenora  E.  Howard,  and  Peter  G. 
Howard  as  guardians  and  trustees  of  and  for 
Augustus  Howard,  under  the  terms  and  condi- 
tions of  the  last  will  and  testament  of  the  said 
Nicholas  Howard,  deceased,  as  herein  set  forth, 
are  entitled  to  the  .  remaining  undivided  one- 
fourth  part  of  said  land,  and  to  hold  the  intei^ 
est  and  proceeds  of  the  same  for  the  use  and 
benefit  of  said  Augustus  Howard  as  set  forth  in 
said  will.  That  all  debto  against  said  estate 
have  been  paid  in  full  out  of  tiie  personal  prop- 
erty of  said  estate,  and  none  of  said  real  prop- 
erty will  be  needed  for  the  payment  of  debts. 

"Plaintiffs  pray  that  partition  be  made  of  such 
land  In  accordance  with  the  respective  rights  of 
the  parties,  and  that  if  partition  cannot  be  made 
in  kind  that  said  land  may  be  sold  and  the  pro- 
ceeds appropriated  according  to  the  respective 
rights  of  the  parties  hereto,  and  for  such  oilier 
and  farther  relief  as  to  the  court  may  deem 
meet  and  Just  in  the  premises." 

At  the  S^tember  term  the  defendant  tiy 
attorney,  appeared  and  waived  process,  bnt 
did  not  answer.  The  court  thereupon  enter- 
ed its  Interlocatoiy  Judgment  for  partition  as 
follows: 

"That  Nicholas  Howard,  late  of  Clay  county. 
Mo.,  died  seised  in  fee  of  tne  following  described 
tracts  or  parcels  of  land  situated  in  the  county 
of  Livingston  and  state  of  Missouri,  to  wit: 
The  southwest  quarter  of  section  No.  1,  town- 
ship No.  69.  range  24,  and  the  southeast  quarter 
of  section  2,  township  59,  range  No.  24.  That 
Nicholas  Howard  left  as  Us  sole  heirs  the  fol- 
lowing named  children:  Alpheus  M.  Howard, 
Lenora  B.  Howard,  Peter  G.  Howard,"  and  Au- 
gnstna  Howard.  That  the  interests  of  the 
several  parties  hereto  in  the  described  real  es- 
tate is  as  follows :  Alpheus  M.  Howard,  an  un- 
divided one-fourth  interest;  Lenora  E.  Howard, 
an  undivided  one-fourth  interest;  Peter  G.  How- 
ard, an  undivided  one-fourth  interest;  Augustus 
Howard  (or  Alpheus  M.  Howard,  Lenora  El 
Howard,  and  Peter  G.  Howard,  as  trustees  for 
Augustus  Howard),  an  undivided  one-fourth  in- 
terest It  being  ascertained  and  determined  that 
Augustus  Howard  is  the  lawful  owner  of  said 
one-fourth  interest,  but  whether  he  is  entitled 
to  the  same  absolutely  or  with  said  named  per- 
sons who  were  by  the  last  will  and  testament 
of  Nicholas  Howard,  deceased,  ancestor  and 
former  owner  of  said  land  attempted  to  be  ap- 
pointed testamentary  guardian  of  said  Augustus 
Howard  and  of  his  interest  in  said  real  estate, 
is  by.  agreement  of  parties  in  open  court  left 
open  to  the  further  decision  and  determination 
of  this  court  or  of  some  other  court  having 
jurisdiction  of  the  subject-matter  and  of  the 
parties. 

"It  is  further  ordered  that  George  Gardner, 
Hal  Baker,  and  L.  L.  Lauderdale,  three  disin- 
terested persons,  residents  of  T^vingaton  county, 
Mo.,  and  possessing  all  of  the  statutory  qualifi- 
cations, be  and  they  are  herd)y  appointed  com- 
missioners to  make  partition  of  the  premises 
in  plaintiffs'  petition  described  among  the  par- 
ties in  interest  according  to  their  respective 
rights  as  herein  ascertained  and  determined, 
with  instructions  to  set  off  to  Alpheus  M.  How- 
ard one-fourth,  to  Lenora  E.  Howard,  one- 
fourth,  to  Peter  G.  Howard,  one-fourth,  and  to 
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set  off  the  other  one-fourth  as  the  interest  of 
Augustas  Howard;  that  whether  the  same  shall 
be  held  by  him  iDdividually  and  in  fee  or  by 
said  guardians  or  trustees  shall  be  determined 
by  this  court  or  some  other  court  having  juris- 
diction of  the  subject-matter  and  of  the  parties 
ir.  the  future,  and  that  said  commisaoners  mafce 
their  report  at  the  next  January  term,  1912,  ot 
this  court." 

The  commissioners  divided  the  land  In 
kind  among  tbe  four  <3iildren  of  the  testator, 
and  reported  at  the  April  term,  1912,  and  the 
court  entered  the  following  Judgment: 

"And  the  court  having  heard  and  being  duly 
satisfied  that  said  report  is  just  and  correct, 
and  no  objections  to  the  .coniBrmation  thereof 
being  made,  although  said  report  has  been  filed 
56  days,  it  is  by  the  court  considered,  ordered, 
adjudged,  and  decreed  that  the  said  report  be  in 
all  tiungs  confirmed,  and  held  as  firm  and  ef- 
fectualforever,  and  that  the  costs  and  charges 
incurred  in  these  proceedings  be  taxed  against 
the  parties  in  interest,  according  to  their  respec- 
tive' rights,  as  heretofore  ascertained  and  de- 
clared by  the  court  It  is  further  ordered  that 
the  report  of  the  commissioners  herrin  referred 
to  set  off  and  assigned  to  Augustus  Howard,  the 
following  described  tract  or  parcel  of  real  es- 
tate, to  wit:  Beginning  at  the  northeast  cor- 
ner of  the  southwest  quarter  of  section  1, 
township  59,  range  24,  running  west  67  rods; 
thence  south  160  rods;  thence  east  67  rods; 
thence  north  160  rods  to  the  place  of  beginning 
—containing  67  acres,  more  or  less,  under  ana 
by  the  terms  of  the  will  of  Nicholas  Howard, 
deceased,  the  above  land  set  off  to  said  Augustus 
Howard  is  to  vest  in  Lenora  E.  Howara,  Al- 
pbeus  M.  Howard,  and  Peter  O.  Howard,  as 
trustees  or  guardians  for  the  said  Augustus 
Howard,  and  the  court  so  finds.  That  a  copy  of 
this  decree,  duly  certified  by  the  clerk  of  this 
court,  be  recorded  in  the  office  of  the  recorder  of 
deeds  of  Livingston  county.  Mo.,  and  that  the 
fees  therefor  be  taxed  and  paid  as  other  costs 
in  tills  cause." 

The  record  was  brought  to  this  court  by 
writ  of  error  to  obtain  a  judicial  construc- 
tion ot  the  foregoing  will  so  far  as  It  affects 
tbe  interest  of  the  plaintiff  In  error  In  the 
land  devised.  We  have  not  been  favored  by 
the  defendants  in  error  with  either  a  brief 
or  argument,  and  for  this  reason  take  for 
granted  that  their  only  interest  la  to  obtain 
an  adjudication  of  the  matter  involved  which 
will  put  the  title  at  rest,  and  thereby  deter- 
mine their  own  duties  with  respect  to  it. 

The  second  clause  of  the  will,  standing 
alone^  vests  the  whole  title  of  the  testator 
In  the  plaintiff  In  error.  The  devise  Is  of  the 
land,  and  the  title  included  in  Its  terms  Is 
the  fee  simple  absolute.  The  question  before 
us  is  how.  If  at  all,  this  la  nx>dlfied  by  the 
last  paragraph. 

The  rule  Is  well  settled: 

"That,  where  a  certain  estate  is  granted  in 
plain  and  unequivocal  language  in  one  clause 
In  a  will,  the  same  cannot  be  lessened  or  cut 
down  by  a  subsequent  clause  of  the  will  unless 
the  language  used  in  such  subsequent  clause 
is  as  clear,  plain,  and  unequivocal  as  the  lan- 
guage of  the  first  grant"  Middleton  v.  Dud- 
ding,  183  S.  W.  443  (Mo.  Supreme  Court  in 
Banc,  not  yet  officially  reported);  Sevier  v. 
Woodson,  205  Mo.  202,  214,  104  S.  W.  1,  120 
Am.  St  Bep.  728. 

Is  tbe  last  paragraph  of  this  nnequlvocal 
character?  In  answering  this  we  will  first 
notice  tbe  last  expression  used  In  the  para- 


graph— "should  said  Angnstna  Howard  Die 
then  wUl  is  that  his  share  of  my  estate  be 
equally  divided  amwigst  his  heirs."  The  use 
of  the  word  "should"  In  the  introduction  of 
this  clause,  implying,  as  it  does,  an  uncertain- 
ty. Indicates  its  meaning  as  referring  to  his 
death  before  the  will  should  take  effect  by 
the  death  of  the  testator;  for  his  death  at 
some  time  was  a  certainty.  Tbe  law  with 
reference  to  this  expression  is  well  settled. 
30  Am.  &  Kag.  Enc.  of  Law,  70S,  and  cases: 
Flfer  V.  AUen,  228  lU.  507,  612,  81  N.  £.  1106; 
Karsten  y.  Earsten,  254  HI.  4S0,  488.  96  N. 
E.  947 ;  Bacon  v.  Sayre,  84  Misc.  Rep.  462,  147 
N.  Y.  Supp.  622 ;  Same  case,'  164  App.  Div. 
909,  148  N.  Y.  Supp.  1105.  This  being  true. 
It  is  unnecessary  to  consider  the  clause  as 
referring  to  the  death  of  the  devisee  after 
tbe  will  should  become  effective. 

The  testator  by'  his  will  vested  tbe  abso- 
lute estate  in  fee  in  the  plaintiff  in  error. 
His  will  and  desire  that  his  other  cMldren 
should  act  as  his  guardian,  collect  tbe  in- 
come, and  pay  it  over  to  the  plaintiff  in  error 
annually  did  not  divest  or  annul  tbe  absolute 
title  already  devised  under  the  rule  we  hare 
stated.  Tbe  only  Intention  shown  by  the 
words  used  was  to  enjoin  a  voluntary  serv- 
ice in  behalf  of  a  willing  benefldary,  wbo,  if 
not  a  spendthrift,  had  aroused  the  fears  of 
his  father  in  that  respect  Were  his  fears 
well  founded,  it  lay  in  his  power  to  protect 
the  property  and  provide  for  bis  son  by  cre- 
ating a  spendthrift  trust  in  the  same  pn^v 
erty.  The  requisites  of  this  were  clearly  stat- 
ed by  this  court  in  Kessner  ▼.  Phillips,  189 
Mo.  at  page  524,  88  S.  W.  at  page  68,  107  Am. 
St  Rep.  368,  3  Ann.  Cas.  1005,  as  foUows: 

"In  order  to  create  a  spendthrift  trust  cer- 
tain prerequisites  must  be  observed,  to  wit: 
First,  the  gift  to  the  donee  mnst  be  only  of  tbe 
income;  he  must  take  no  estate  whatever,  have 
nothing  to  alienate,  have  no  right  to  possession, 
have  no  beneficial  interest  in  the  land,  bat  only  a 
qualified  right  to  support,  and  an  equitable 
interest  only  in  the  Income;  second,  the  legal 
title  mnst  be  vested  in  a  trustee;  third,  the 
trust  must  be  an  active  one,  not  a  mere  dry 
trust  which  may  be  executed  under  the  stat- 
ute of  uses." 

Not  having  done  this,  the  title  to  the  un- 
divided one-fourth  of  the  land  in  smilt  de- 
vised to  Augustus  Howard  passed  upon  the 
death  of  the  testator  to  the  plaintiff  in  error 
in  fee,  and  unaffected  by  any  testamentary 
trust. 

The  Judgment  of  tlie  drcnlt  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  in  accordance 
with  the  views  we  have  herein  expressed,  as 
per  stipulation  of  tbe  parties  filed  in  this 
court. 

BAILEY,  C,  concurs. 

PER  CUBIABf.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  tbe 
court.  GRAVES,  P.  J.,  and  BOND,  J.,  con- 
cur. WOODSON,  J.,  concurs  in  result- 
BLAIB,  J.,  dissents. 
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DOWNS  y.  UNITED  BYS.  CO.  OP  ST. 

LOUIS.    (No.  17876.) 

<Sapreme  Court  of  MiBsouii,  Diviaton  Na  1.  . 
Maieh  SO.  1916.) 

1.  EviDKNOT  «=»8— Judicial  Notiok— Stop- 
FiBO  ov  Cabs. 

The  conrta  may  tak«  judicial  notice  that 
A  Street  car  running  at  10  to  15  miles  an  hour 
«an  be  stopped  in  leas  than  250  feet,  that  being 
A  matter  familiar  to  all  urban  residrata. 

[Ed.  Note.— For   other  cases,   see  Eridenoe, 
Cent  Dig.  |  7;  Dec.  Dig.  «=>8J 

2.  New  Tbial  «s»69  —  OKAtrauro  op  New 

TBIAL— KiGHT   TO. 

Under  Rev.  St  1900,  {  2022,  declaring 
that  in  every  case  where  the  court  is  satisfied 
that  a  mistake  has  been  committed  by  a  witness, 
and  that  an  improper  verdict  or  finding  was  oc- 
casioned, it  may  grant  a  new  trial,  the  court  in 
an  action  for  the  death  of  a  teamster  run  down 
by  a  street  car,  may  properly  grant  a  new  trial, 
plaintiff  having  taken  nonsuit  after  the  court 
directed  a  verdict  for  defendant,  it  appearing 
that  an  expert  witness  oaUed  by  plaintiff  to  tes- 
tify as  to  the  time  it  would  take  to  stop  the 
car,  either  through  stupidity  or  drunkenness, 
testified  that  the  car,  if  running  at  the  rate  of 
10  to  16  miles,  could  not  be  stopped  in  250  feet, 
which  was  contrary  to  the  well-known  facts. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i  141 ;  Dec.  Dig.  «=>69.] 

8.  Stbekt  Bailboaos   d=»117(5)— Injubt   to 
Pebsons  on  Tbacks— Actions— Evidence— 

JtTBT    QtTESTION. 

In  an  action  for  the  death  of  plaintiff's  fa- 
ther mn  down  by  defendant's  street  car,  evi- 
dence of  defendant's  negligence  held  sufficient  to 
go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roada.  Cent  Dig.  |  243;   Dec.  Dig.  «s»117(6).] 

4.  Death  ®=»21— Actions— Abatement. 

B.  S.  1009,  I  5425,  declares  that  when  any 
person,  including  an  employ6,  is  killed  b^  rea- 
son of  the  negligence,  unskiUfulness,  or  criminal 
intent  of  any  officer,  servant,  agent,  or  employe 
while  running  or  managing  any  locomotive,  car, 
or  street  car,  the  owner  of  such  railroad  or 
street  car  shall  forfeit  and  pay  as  a  penalty  a 
sum  not  less  than  $2,000,  and   not  exceeding 

t  10,000,  which  may  be  sued  for  and  recovered 
rst,  by  the  spouse  of  the  deceased,  or  if  there 
be  no  spouse,  or  he  or  she  fails  to  sue  within 
6  montns,  then  by  the  minor  child  or  children  of 
the  deceased,  or  if  such  deceased  be  a  minor  and 
unmarried,  then  by  the  father  and  mother,  or 
if  either  be  dead,  by  the  survivor,  and  if  all 
•acb  beneficiaries  should  ftul,  suit  may  be  had 
by  the  administrator  or  ezecntor  of  the  deceased. 
Section  5438  declares  that  causes  of  action  up- 
on which  suit  has  been  or  may  thereafter  be 
brought  by  the  injured  party  for  personal  inju- 
ries, other  than  those  resvdting  in  death,  shall 
not  abate  by  reason  of  his  death,  nor  by  rea- 
son of  the  death  of  the  person  against  whom 
such  cause  of  action  shall  have  accrued.  A 
teamster  was  run  down  by  defendant's  street 
ear,  and  before  hia  death  he  instituted  suit 
against  defendant,  which  suit  after  his  death 
was  continued  by  his  administratrix.  Judgment 
went  against  the  administratrix.  Hetd  that,  as 
the  injury  resulted  in  death,  and  as  the  death 
statute  provides  for  suit  by  a  minor  child  of 
the  deceased  before  suit  by  the  administrator, 
the  judgment  against  the  administratrix  was 
not  a  bar  against  a  suit  for  the  death  by  the 
teainster'8'  minor  cUld;  section  5438  applying 
only  to  actions  not  resulting  in  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  fi  23,  30-32;   Dec.  Dig.  «=»21.] 


Appeal  from  St  Ubuis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  Mary  Downs,  by  next  friend, 
against  the  United  Ballways  Company  of  St. 
Louia  From  an  order  setting  aside  a  non- 
suit, and  granting,  new  trial,  defendant  ap- 
peals.   Affirmed,  and  cause  remanded. 

This  is  a  suit  Instituted  May  3,  1911,  by 
the  plaintiff,  an  Inf^t  daughter  of  David 
Downs,  aged  14  years,  to  recover  the  penalty 
prescribed  by  the  statutefor  the  death  of  her 
father,  resulting  from  the  striking  of.  a  load- 
ed wagon  which  he  was  driving  across  the 
defendant's  track  on  Olive  street  at  the  Inter- 
section of  Newstead  avenue  In  the  dty  of  St 
Louis,  by  defendant's  street  car.  No  com- 
plaint is  made  of  the  sufficiency  of  the  peti- 
tion which  charges  that  the  accident  was 
caused  by  the  negligence  of  defendant:  (1) 
In  that  Its  motorman  failed  to  keep  a  vigi- 
lant watch  for  vehicles  on  the  track,  or  mov- 
ing towards  It,  and  failed  to  stop  the  car 
within  the  shortest  time  and  space  possible 
upon  the  first  appearance  of  danger  to  the 
wagon,  as  provided  by  an  ordinance  of  the 
dty  fnlly  pleaded ;  and  (2)  that  the  car  was 
being  mn  at  a  speed  in  excess  of  15  miles 
an  hour  as  provided  in  another  ordinance 
pleaded.  Judgment  was  asked  for  $10,000, 
as  provided  by  the  statute. 

The  answer  admitted  the  collision  and  the 
death  of  Downs  on  August  28,  1910,  denied 
the  acts  of  negligence  charged,  and  denied 
that  his  death  resulted  from  any  injury  re- 
ceived by  him  In  the  collision  and  charged 
that  whatever  injuries,  tf  any,  were  sus- 
tained by  him  werie  caused  by  his  own  care- 
lessness and  negligence. 

It  then  stated,  in  substance,  that  on  the 
17th  day  of  March,  1910,  Downs  instituted  a 
suit  against  defendant  in  the  circuit  court 
for  the  dty  of  St  Louis  for  the  same  inju- 
ries, which  suit  was  stUl  pending  in  said  court 
at  the  time  of  his  death,  which  occurred  Au- 
gust 28,  1910;  that  on  the  6th  day  of  Sep- 
tember, 1910,  Johanna  Downs  was  duly  ap- 
pointed the  administratrix  of  his  estate;  and 
that  on  the  same  day  the  suit  was  revived 
in  her  name  as  such  administratrix  and  was 
thereafter  prosecuted  by  her  in  that  capacity, 
and  on  March  16,  1911,  was  tried  before  a 
jury,  which  found  a  verdict  for  the  defend- 
ant, upon  which  judgment  was  duly  entered, 
and  a  motion  for  a  new  trial  filed  by  plaintiff 
and  overruled,  and  the  judgment  still  remains 
in  full  force,  whereby  the  plaintiff  is  barred 
and  estopped  from  maintaining  this  action. 

To  this  last  plea  the  plaintiff  demurred  on 
the  groond  that  the  facts  did  not  constitute 
a  bar  to  this  action.  The  demurrer  was  sus- 
tained by  the  court  on  that  ground,  to  which 
action  the  defendant  filed  its  bill  of  excep- 
tions at  the  same  term.  The  plaintiff  re- 
plied, and  the  cause  went  to  trial  on  Febru- 
ary 5,  1913,  and  when  the  evidence  of  plain- 
tiff was  all  in  the  conrt  instructed  the  jury 
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to  i^tum  a  verdict  for  defendant  The  plaln- 
tlfC  thereupon  took  a  nonenilt,  with  leave  to 
move  to  set  aside,  which  motion  was  filed  and 
sustained,  and  an  order  entered,  setting  aside 
the  nonsuit  and  granting  a  new  trial,  from 
which  this  appeal  is  taken.  The  evidence 
showed  that  the  plaintiff  was  the  only  chUd 
of  the  deceased;  that  the  mother,  Johaxtna 
Downs,  had  not  brou^t  snlt  for  the  death  of 
her  husband  up  to  the  time  of  the  institution 
of  this  salt,  the  Injuries  of  deceased  in  the 
collision  mentioned  and  his  death  from  their 
effects.  William  Steele,  a  teamster,  testi- 
fied for  the  plaintiff  that  at  the  time  of  the 
accident  he  stood  at  the  south  curb  of  Olive 
street  about  30  feet  east  of  Newstead  ave- 
nue waiting  for  a  load,  and  was  looking 
west ;  that  he  saw  defendant,  who  was  driv- 
ing north  on  Newstead  avenue  with  a  mule 
teejn  ,and  wagonload  of  sand;  that  as  the 
team  approached  the  railway  track  the  wit- 
ness saw  the  car  coming  east  on  Olive  street 
about  150  feet  west  of  it,  at  a  speed  of  12  or 
16  miles  an  hour.  He  did  not  see  that  the 
speed  of  the  car  was  checked  until  It  struck 
the  wagon,  which  was  then  on  the  track,  and 
that  It  struck  it  with  such  force  that  one 
mule  was  knocked  down,  the  other  broke 
loose,  and  the  wagon  was  carried  on  the  fen- 
der at  least  40  feet  along  the  track  and  driv- 
en into  the  curb  In  front  of  a  store.  This 
was  the  ooiy  witness  who  saw  the  ftccident, 
although  the  Olive  street  merchant  testified 
that  he  heard  the  noise  and  Immediately 
went  out  to  where  the  wagon  was  lying. 
Herman  Ellis  was  also  a  witness  for  plaintiff, 
whose  testimony  will  be  mentioned  later. 

In  setting  aside  the  nonsuit  the  court,  re- 
ferring to  Mr.  Ellis  AB  the  empert,  said: 

"The  defendant's  demurrer  offered  at  the  dose 
of  plaintiS's  case  was  sustained  in  this  case 
principally  because  the  testimony  of  plaintiff's 
witness,  the  expert,  who  testified  that  it  would 
have  required  a  space  of  from  50  to  90  feet  to 
have  stopped  the  defendant's  car  in  question 
after  the  power  bad  been  reversed  and  the 
brakes  applied,  and  that  it  would  have  required 
from  10  to  16  seconds  to  have  reversed  the  pow- 
er and  applied  the  brakes.  On  this  basis  it 
would  have  required  a  space  of  over  250  feet 
to  stop  the  car,  and  the  motorman  would  have 
bad  to  begin  stopping  it  when  the  deceased  was 
about  60  feet  south  of  the  crossing. 

"As  a  matter  of  law,  I  think  it  cannot  be 
Questioned  that  the  motorman  cannot  be  held  to 
have  seen  that  the  deceased  was  in  a  position  of 
danger  when  bis  wagon  and  team  were  60  feet 
away  from  the  track,  yet  if  the  testimony  of 
this  witness  is  true,  the  inot(»man  must  have 
seen  this  danger  this  far  ahead  in  order  to 
have  stopped  bis  car  in  time  to  have  avoided  the 
collision.  For  this  reason  the  demurrer  was 
sustained. 

"In  her  motion  for  a  new  trial  plaintiff  urges 
the  point  that  this  witness  was  under  the  in- 
fluence of  liquor  at  the  time,  unknown  to  plain- 
tiff, when  put  on  the  stand,  and  that  he  was 
mistaken  in  this  regard  and  Ins  testimony  er- 
roneoas,  and  she  has  submitted  in  support  there- 
of an  affidavit  of  another  expert  familiar  with 
the  cars  and  track  in  question,  wherein  he  states 
that  the  car  going  at  the  rate  of  15  miles  per 
hour  eonld  have  been  stopped  in  a  space  of  40 
.to  55  feet,  including  all  movements  necessary  to 
reverse  the  power  and  apply  the  brakes. 


"It  was  apparent  to  me  at  the  time  this  wit- 
ness was  either  under  the  influence  of  Hqoor 
or  venr  stupid.  I  believe  that,  independent  (^ 
the  affidavit  filed,  the  court  can  take  judicial  no- 
tice of  the  fact  that  it  would  not  take  260  feet 
within  which  to  have  stopped  the  car  in  que»- 
tion.  That  the  court  can  take  judicial  notice  of 
such  matters  was  held  In  the  case  of  Latson  v. 
8t  Louis  Transit  Company,  192  Mo.  449,  91  8. 
W.  109 ;  at  least  the  Suprone  Coart  did  so  in 
that  case. 

"I  am  therefore  satisfied  that  this  witness  was 
mistaken  within  .the  contemplation  of  section 
I  2022,  R.  S.  Mo.  1909.  I  do  not  think  the  de- 
;  murrer  shonld  have  beoi  sustained,  except  for 
'the  testimony  of  this  witness,  and  I  therefore 
I  think  that  a  new  trial  should  be  granted  to 
plaintiff." 

Boyle  ft  Priest  and  Paul  U.  Farler,  all  of 

St   Louis,  for  appellant     John  JJaJly,   of 

i  Kansas  City,  and  Sam  H.  West,  of  St  IjOoIs, 

for  respondent 

BBOWN,  a   (after  stating  the  facts  as 
above).     [1-S]  1.  It  will  be  seen  from  the 
I  foregoing  statement  that  there  are  two  qnes- 
'tiona  Involved  In  this  aiq;)eal:    (1)  The  pro- 
priety of  the  action  of  the  oonrt  in  setting 
'  aside  the  nonsuit ;   and  (2)  the  propriety  of 
!  Its  holding  that  this  action  Is  not  barred  by 
^  the  judgment  In  the  suit  brought  by  the  de- 
ceased and  continued  by  Itls  administratrix 
who  is  prosecuting  this  action  as  next  friend 
of  the  child.     Without  examining  in  detail 
I  the  statement  of  the  court  of  the  reasons 
;  for  its  action  in  setting  aside  the  nonsuit, 
'  we  are  Impressed  by  it  that  there  was  prom- 
I  Inent  In  the  mind  of  the  court  something 
j  more  that  the  evident  mistake  of  the  wit- 
ness Ellis  in  the  statement  that  it  would 
take  from  10  to  15  seconds  for  the  motorman 
to  apply  the  means  at  his  hand  to  stop  the 
car,  which  he  attributed  to  the  fact  that  the 
witness  was  either  under  the  Influence   of 
I  liquor  or  very  stupid,  which  was  not  known 
'  to  plaintiff  at  the  time  he  was  placed  on  the 
\  stand.    Looking  beyond  the  afiSdavit  showing 
:  it  to  be  wrong,  it  determined  that  it  could 
I  take  judicial  notice  of  the  fact  that  it  would 
'  not  have  taken  260  feet  in  which  to  make  the 
:  stop,  dUng  Latson  v.  St  Louis  Transit  Co.. 
1 192  Mo.  449.  91  S.  W.  109,  in  which   this 
I  court  took  judicial  notice  of  a  similar  fact, 
saying  that  it  needs  no  expert  testimony  to 
I  show  that  a  car  driven  at  the  rate  of  6^  or 
I?  miles  an  boor  conld  have  bem  stoKted 
I  within  a  distance  of  40  feet    Every  arban 
citizen  is  to  some  extent  familiar  with  this 
I  question.    He  stands  npon  the  street  and  eig- 
'nals  to  the  car  in  which  he  desires  to  be- 
icome  a  passenger  and  knows  that  the  sig- 
'nal  Is,  as  a  rule,  promptly  obeyed,  and  that 
trhen  it  is  not  the  driver  has  been  guilty  of 
inattention  or  willful  neglect  of  his  duty  of 
wafcbfalness  and   prompt  action.     In  this 
case  watchfulness  would  have  shown  him 
that  a  pair  of  mules  harnessed  to  a  loaded 
wagon  was  approaching  the  track,  and  duty 
would  have  indicated  that  be  have  the  ap- 
pliances for  the  control  of  his  car  well  in 
band  in  order,  if  necessary,  to  give  tbe  driv- 
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er  the  measure  of  protection  to  wblcb  he 
might  be  entitled  In  enjoying  the  common 
right  of  nee  in  the  public  thoronghfare. 

In  setting  aside  the  nonsuit  the  conrt  ex- 
pressed the  theory  that  while  It  was  neces- 
sary to  prove  by  some  witness  x>osaesalng 
pecnilar  knowledge  of  the  distance  within 
which  a  car  like  the  one  In  question,  equip- 
ped with  air  brakes  and  running  from  12  to 
16  miles  an  hoar  on  a  level  track  could  be 
stopped,  the  only  witness  available  at  the 
time  for  plaintiff  had  made  an  evident  blun- 
der In  bis  testimony  due  to  stupidity  aris- 
ing from  Intoxication  or  other  cause  while 
upon  the  stand,  and  upon  that  theory  and  In 
obedience  to  the  provision  of  section  2022 
of  the  Revised  Statutes  1909  that: 

"In  every  case  where  •  •  •  the  court  is 
satisfied  that  •  •  •  mistake  has  been  com- 
mitted by  a  witness,  and  is  also  satisfied  that 
an  Improper  verdict  or  flnding  was  occasioned 
by  any  such  matters,  and  that  the  party  has  a 
just  cause  of  action  or  of  defense,  it  shall,  on 
motion  of  the  proi>er  party,  grant  a  new  tnal." 

The  motion  in  this  case  was  founded  not 
only  upon  the  grronnd  that  the  witness  was 
certainly  and  obviously  mistaken  as  to  the 
length  of  time  consumed  by  a  motorman  in 
preparing  to  bring  his  car  to  a  stop,  that  an 
improper  finding  was  occasioned  by  the  mis- 
taken testimony  of  this  witness,  that  counsel 
was  not  aware  of  his  condition,  but  also  that 
the  evidence  offered  by  the  plaintiff  was  am- 
ple and  sufficient  to  authorize  and  entitle 
plaintiff  to  a  finding  on  the  issues.  This 
places  the  question  squarely  before  the  court 
as  to  whether,  upon  either  of  these  grounds 
so  stated  and  relied  upon,'  the  plaintiff  had  a 
right  to  the  verdict  of  the  Jury.  If  so  it  was 
the  duty  of  the  conrt  to  set  aside  the  non- 
suit to  which  plaintiff  had  been  forced  by  its 
erroneous  direction,  and  to  grant  her  the 
trial  to  which  she  was  entitled.  It  could  not 
evade  this  duty  by  framing  and  stating  a  rea- 
son which  dW  not  cover  the  ground  taken  in 
the  motion.  We  think  the  motion  was  well 
taken  on  both  grounds.  The  Jury  had  the 
facts  surrounding  th«  accident  vividly  before 
it.  They  were  Informed  of  the  stop  of  the 
car;  that  it  was  being  driven  to  the  p<^nt 
of  collision  along  a  level  track ;  that  as  it 
approached,  a  large  team  of  mules  attached 
to  a  load  of  sand  was  in  plain  sight  ap- 
proaching the  same  point  at  right  angles; 
and  that  while  it  went  upon  the  track  -and 
across  it  so  as-  to  place  the  wagon  between 
the  rails  the  car  did  not  visibly  slacken  its 
speed,  bnt  struck  the  wagon  with  such  force 
as  to  carry  it  with  its  load  and  one  mole 
about  40  feet  and  deposited  them  at  the  curb 
outside  the  wagon  way.  With  this  picture 
before  them  we  think  the  jury  had  the  evi- 
dence from  which  the  law  would  permit  them 
to  foim  a  judgment  as  to  whether  there  was 
negligence  in  the  person  operating  the  car 
which  contributed  to  the  collision  and  ito  re- 
sult This  b^ng  so,  there  was  error  in  the 
direction  of  the  court  to  return  a  verdict  for 
the  defendant,   and   that  tbe   nonsuit  was 


properly  set  aside  upon  a  demand  of  the 
plaintiff  founded  upon  that  reason. 

[4]  2.  The  real  and  controlling  question  in 
this  case  is:  Did  the  cause  of  action  upon 
which  the  deceased  sued  sorvive  to  bis  ad- 
ministratrix? In  Gilkeson  v.  Bailroad,  222 
Mo.  173,  121  S.  W.  138,  24  L.  B,  A.  (N.  S.) 
844,  17  Ann.  Gas.  763,  the  plaintiff  was  the 
administrator  of  Clifford  Ragel,  a  minor. 
WhUe  he  with  his  father  and  mother  were 
riding  as  passengers  on  one  of  defendant's 
trains,  it  collided  with  another  train  of  de- 
fendant running  in  an  opposite  direction  up- 
on the  same  track.  The  father  and  mother 
were  Instantly  killed,  while  the  child  surviv- 
ed 4  days,  when  he  died  of  the  Injuries  re- 
ceived. Gilkeson  was  appointed  administra- 
tor of  Ids  estate  and  brought  suit  in  that  ca- 
pacity for  the  death  of  his  parents  under  the 
statute  then  in  forca  He  recovered  judg- 
ment in  the  Johnson  county  circuit  court, 
which  was  brought  here  by  appeal,  where,  in 
our  division  No.  1,  the  Judgment  was  revers- 
ed for  reasons  stated  in  an  exhaustive  opin- 
ion of  Woodson,  J.,  In  which  a  great  num- 
ber of  authorities,  including  our  own  deci- 
sions bearing  upon  the  question  involved, 
were  dted  and  reviewed,  and  It  was  held 
that  under  the  common  law  no  right  of  ac- 
tion existed  In  such  cases,  bnt  that  the  right 
to  recover  for  the  death  of  the  parent  de- 
pended entirely  upon  the  terms  of  the  stat- 
ute that  created  it;  that  the  statute  then  in 
force  prescribed  the  parties  to  whom  it  was 
given  and  did  not  Include  the  personal  repre- 
sentative; and  that  therefore  the  caose  of 
action  thus  created  did  not  survive  to  such 
representative.  In  Bates  v.  Sylvester,  205 
Mo.  493.  104  S.  W.  73,  11  L.  K.  A.  (N.  S.)  1167, 
120  Am.  St.  Bep.  761,  12  Ann.  Cas.  497,  cited 
In  the  opinion  referred  to,  it  was  held  that 
a  cause  of  action  of  this  character  did  not 
survive  against  the  legal  representative  of  a 
defendant  who  died  while  it  was  pending, 
and  in  Millar  v.  Transit  Co.,  216  Mo.  99,  IIB 
S.  W.  621,  it  was  held  in  this  division  that 
a  suit  of  this  character  by  the  wife  for  the 
death  of  her  husband  cannot,  if  she  should 
die  daring  Its  pendency,  be  revived  tn  favor 
of  her  administrator.  These  cases  and  the 
numerous  authorities  to  which  fhey  refer  us 
have  settled  the  law  in  this  state  to  the  ef- 
fect that  the  statute  upon  which  this  suit 
is  brought  creates  a  cause  of  action  which 
did  not  exist  at  common  law,  and  which  tmly 
inures  to  those  whom  the  statute  describes  as 
Ite  beneficiaries,  and  it  does  not  pass  to  the 
personal  representative  Upon  the  death  of  the 
one  to  whom  the  law  gives  it  whether  that 
death  occurs  before  or  after  suit  brought  for 
the  injury.  It  can  no  more  be  appropriated 
by  other  than  the  statutory  beneficiary  by  re- 
vival of  an  existing  suit  than  by  the  iostl- 
tutlon  of  an  original  one.  The  appellant 
cites  us  to  the  decision  of  this  court  in  Strode 
V.  St  Louis  Transit  C!o.,  197  Mo.  616,  96  & 
W.  861,  7  Ann.  Cas.  1084,  from  wlilch  it  ar- 


Digitized  by 


Google 


998 


184  SOCTHWESTEBN  REPORTER 


(Ma 


^es  that  the  cause  of  action  for  the  death 
k,  as  stated  In  the  (pinion  In  that  case,  a 
dertvatlTe  one  In  the  sense  that  It  growa  out 
«f  the  common-law  action  In  which  the  de- 
ceased Is  entitled  to  reoover  damages  for  the 
same  Injury,  and  that  therefore  it  mnst.  If 
he  has  brought  suit  to  recover  snch  damag- 
es, pass  to  his  personal  representatlT&  The 
reasoning  Is  Car  from  clear.  While  we  can 
understand  that,  as  held  in  tliat  case,  when 
a  cause  of  action  out  of  which  It  grows  Is  ex- 
tinguished by  the  deceased  In  his  lifetime, 
there  is  nothing  left  to  t>e  transmitted,  but 
we  cannot  understand  why,  so  long  as  the 
cause  of  action  subsists,  elttier  in  or  out  of 
court,  it  should  not,  upon  its  extinguishment 
in  the  injured  par^  by  his  death  be  trans- 
ntitted  to  whoever,  by  the  terms  of  the  stat- 
ute which  created  it,  it  was  to  pass  whether 
such  statutory  beneflclary  might  be  the  per- 
sonal representative  or  the  wife  or  the  cfaUd. 
It  was  a  cause  of  action  which  by  the  com- 
mon law  did  not  survive  the  injured  person. 
Its  survival  is  a  statutory  right,  and  we  must 
loolc  alone  to  the  statute  for  Its  vesting. 

3.  The  appellant  points  to  section  5438,  to 
wlilcfa  we  have  already  referred,  as  the  stat- 
ute upon  which  he  relies,  being  foreclosed  by 
the  decisions  of  this  court  to  which  we  have 
already  referred,  against  relief  from  any  oth- 
er direction.  The  cause  of  action  accrued  un- 
der section  5426,  which  provides  tliat: 

Whenever  any  passenger  "shall  die  from  any 
injury  •  •  •  occasioned  by  any  defect  or  in- 
sufficiency in  any  railroad"  the  owner  of  such 
railroad  "shall  forfeit  and  pay  as  a  penalty,  for 
every  such  person  •  •  *  so  dying,  the  sum 
of  not  leas  than  two  tlionaand  dollars,  and  not 
exceeding  ten  thousand  dollars,  in  the  discre- 
tion of  the  jury,  which  may  be  sued  for  and  re- 
covered :  First,  by  the  husband  or  wife  of  the 
deceased ;  or,  second,  if  there  be  no  husband 
or  wife,  or  he  or  she  fails  to  sue  witliin  six 
months  after  snch  death,  then  by  the  minor 
child  or  children  of  the  deceased ;  •  •  •  or, 
third,  if  such  deceased  be  a  minor  and  unmar- 
ried,' •  *  •  then  by  the  father  and  mother, 
*  *  *  or  if  either  of  them  be  dead,  then  by 
the  survivor:"  and  that  if  all  these  beneficiaries 
should  fall,  then  in  such  case  suit  may  be  in- 
stituted and  recovery  had  by  the  administrator 
or  executor  of  tlie  deceased,  and  the  amount  re- 
covered shall  be  distributed  according  to  tlte 
laws  of  descent." 

It  will  be  seen  that  this  section  provided 
speciflcally  for  the  case  in  wliicb  the  admin- 
istrator might  sue  and  recover,  who  should 
be  the  beneflciarles  of  such'  a  recovery. 

Having  provided  for  the  transmission  to 
specifled  l>eneflciarie8  of  causes  of  action  for 
injuries  resulting  in  the  death  of  the  injur- 
ed party,  it  was,  in  the  opinion  of  the  Legis- 
lature, Just  and  proper  that  actions  for  dam- 
ages for  Injuries  not  so  resulting  should  be 
preserved  and  transmitted  in  other  cases, 
and  for  this  purpose  the  act  of  1907  (section 
5438)  was  passed.    It  is  as  follows: 

"Causes  of  action  upon  which  suit  has  been 
or  may  hereafter  be  brought  by  the  injared  par- 


ty for  personal  injuries,  other  than  tiioae  result- 
ing in  death,  whether  such  injnifaa  be  to  tte 
health  or  to  the  person  ot  tite  injured  party, 
sludl  not  atiate  by  reason  of  liis  death,  nor  by 
reason  of  the  deaUi  of  the  person  against  whom 
such  cause  of  action  shidl  have  accrued ;  lint 
m  case  of  the  death  of  either  «r  bodi  soefa  par- 
ties, such  cause  of  aetioB  shall  survive  to  the 
personal^  representative  of  snch  injured  party, 
anj  against  the  person,  receiver  or  corporation 
liable  for  such  injnriea  and  his  le^  repreamta- 
tives :  and  tUe  Uability  and  tlie  measure  of  dam- 
ages sliall  be  the  same  tm  if  sudi  death  or  deaths 
Iiad  not  occurred." 

It  wlU  be  observed  that  tliis  apiiliea  only 
to  Injuries  "otiier  than  those  resulting  to 
death,"  and  provides  a  different  measure  of 
damages  from  that  applicable  to  Injuries  re- 
snltiDg  in  death,  which  had  already  beoi  pro- 
vided  tor.  It  Is  a  recognltton  of  the  just 
principle  that  those  having  an  Interest  In 
one's  life  should  have  some  remedy  tor  Its 
wrongful  destruction.  Tlie  wife  or  husband, 
each  of  whmn  has  an  Interest  In  the  sode^ 
and  services  of  the  other,  come  first;  then 
the  minor  clilldren  Interested  in  the  parents 
to  whom  they  have  the  right  to  look  fbr  the 
care  and  nurture  depending  upon  that  rela- 
tion; then  the  parents  entitled  to  the  serv- 
ices and  society  of  their  minor  diildren;  and, 
last  of  all,  others  entitled  to  the  estate  of  de- 
ceased through  the  personal  representative 
who  was  limited  in  damages  to  the  amount 
sustained  by  deceased.  Since  the  passage  of 
this  act,  our  appellate  courts,  as  in  duty 
bound,  have  given  full  elTect  to  this  benign 
legislative  Intention.  Showen  v.  Street  Rail 
way,  164  Mo.  App.  41,  148  S.  W.  135 ;  Gteer 
V,  Railroad,  173  Mo.  App.  276, 158  S.  W.  740; 
Roth  V.  St  Joseph,  180  Mo.  App.  381,  167  S. 
W.  1155,  171  S.  W.  944.  In  the  two  cases 
first  cited  It  was  held  that  under  tMs  section 
the  petition  should  expressly  state  that  the 
Injury  complained  of  did  not  result  In  death, 
and  In  the  Roth  Case  it  was  as  clearly  im- 
pUed. 

It  necessarily  follows  from  what  we  have 
said  that  the  verdict  and  Judgment  in  the 
case  brought  by  the  deceased  and  revived  and 
continued  by  his  administratrix  did  not  ftwe- 
close  tills  daughter  from  recovery  in  this 
action,  which  accrued  with  his  death,  at  the 
time  of  the  occurrence  of  whl<di  the  cause  of 
action  of  the  deceased  troca  which  It  sprung 
was  still  in  existence.  The  demurrer  to  the 
plea  of  estoppel  by  fonner  adjodlcation  was 
therefore  properly  sustained. 

The  order  setting  aside  the  nmisnit  Is  af- 
firmed, and  the  cause  remanded  tor  furtlm 
proceedings. 

RAILBT,  C,  not  sitting; 

PER  OURJAM.  l%e  foregoing  opinlOB  of 
BROWN,  C,  Is  adc^ed  as  the  oirtnion  of  the 
court    All  concur. 
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GOLD    ISSUE    MIN.    &    MILL.    00.    r. 

PENNSYLVANIA  FIEB  INS.  CO.  OF 

PHILADELPHIA.     (No.  17298.) 

(Supreme  Court  of  Missouri.    March  24,  1916. 

Rehearing  Denied  April  10,  1916w) 

1.  iMSUtUNOK  «S>627(2)— FOBKIGN  Irsubancb 
(}0]£PANIS8— AcnONeh-SKBVICB   OF  PbOOESS. 

Rev.  St  1909,  i  70*2,  provides  that  any 
foreign  insurance  "company  desiring  to  transact 
business  in  the  state  shall  first  file  with  the 
suiierintendent  of  the  iusurance  department  a 
written  instrument  or  power  of  attorney,  ap- 
pointing and  authorizing  him  to  aclcnowledge  or 
receive  service  of  process  from  any  court  and 
upon  whom  such  process  may  be  served  in  be- 
half of  the  company,  and  consenting  that  serv- 
ice of  process  upon  him  shall  be  held  to  be  as 
valid  as  if  served  upon  the  company,  and  that 
such  service  shall  be  valid  and  deemed  personal 
service  upon  the  company  so  long  as  it  shall 
have  any  policies  or  liabilities  outstanding  in 
the  state.  Eeld,  that  this  authorizes  service 
of  process  upon  the  superintendent  in  an  action 
against  a  foreign  insurance  company  doing  busi- 
ness in  the  state  and  having  complied  therewith, 
upon  a  contract  of  insurance  made  outside  the 
state  and  covering  property  outside  the  state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig,  f  1573;    Dec.  Dig.  «S=»e27(2).] 

2.  COBTSTITUTIOHAI.  LAW  €=s>309(3)  —  Insur- 
ANCB    «=3610   —   FOBKION    (JOBPOBATIONB   -~ 

Skbvice  of  Process— CoNSTiTtmoKAi.  akd 

Statctoet   PBOVISION'S. 

Rev.  St.  1909,  I  7042,  requiring  foreign 
insurance  companies  doing  business  in  the  state 
to  file  a  written  instrument,  authorizing  the 
service  of  process  on  the  superintendent  of  the 
insurance  department,  and  providing  that  such 
service  shall  be  valid  and  deemed  personal  serv- 
ice upon  the  company,  construed  as  authorizing 
such  service  in  suits  on  contracts  made  outside 
the  state,  is  not  unconstitutional  as  denying  due 
process  of  law  in  violation  of  Const.  U.  S. 
Amend.  14,  g  1,  and  Const.  Mo.  art  2,  §  30. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Lew,  C!ent  Dig.  K  929,  030 ;  Dec.  Dig.  «=» 
309(3);   Insurance,  Dec  Dig.  (3=>610.]' 

8.   IlTBUBANOB    «S3610   —    FOBKIGN    GOBFOBA- 

TiONS— Sjsbvicij  of  Pbockss— Constitution- 

Ai,  AND  Statutobt  Provisions. 

Rev.  St  1909.  I  7042,  requiring  foreign 
Insurance  companies  doing  business  in  the  state 
to  file  an  Instrument  .authorizing  the  service 
of  process  on  the  superintendent  of  the  insurance 
department,  construed  as  applying  to  actions  on 
contracts  made  outside  the  state,  is  not  uncon- 
stitutional on  the  theory  that  the  Legislature 
had  no  constitutional  power  to  confer  juris- 
diction upon  the  courts  to  try  and  determine 
suits  against  foreign  insurance  companies  U- 
-censod  and  doing  business  in.  the  state,  based  up- 
on contracts  of  insurance  executed  outsid?  the 
state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.   (BcaOlO.] 

4.  IwsTJBANcae  ^soeiO  •—  Fobeion  Cobpoba- 
noNS  —  Sebvicb  of  Pbocess  —  Constitd- 

TIONAL  AND   STATUTOBT   PROVISIONS. 

Rev.  St  1909,  §  7(^2  is  not  unconstitu- 
tional, as  authorizing  service  of  process  on  the 
superintendent  of  the  insurance  department  in 
suits  against  foreign  insurance  companies  doing 
business  in  the  state  without  authority,  based 
upon  policies  of  insurance  issued  in  another 
state,  .It  being  expressly  limited  in  its  applica- 
tion to  foreign  insurance  companies  doing  busi- 
ness in  the  state  under  authority  from  the  state 
duly  granted  to  them,  and  not  applying  to  sucli 
companies  doing  business  without  authority. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec,  Dig.   <8=»610.] 


5.  Iksubancc  «s664— Agxionb  on  Pouunra 

— CONVEBRATIOITS    WITH    AGBimf. 

In  an  action  on  an  insurance  policy  cover- 
ing a  smelter  and  providing  that  the  property 
should  not  be  idle  for  more  than  30  days  with- 
out defendant's  written  permission,  and  als<> 
prohibiting  incumbrances  upon  the  property,  it 
appeared  that  the  property  was  shut  down,  and 
that  a  mortgage  was  executed,  hut  subsequently 
paid  before  the  fire.  Evidence  was  admitted 
that  when  the  policy  was  issued  plaintiflF  in- 
formed defendant  s  general  agents  through  whom 
the  policy  was  issued  that  the  smelter  might  be 
idle  at  times  for  more  than  30  days,  and  asked 
what  he  should  do,  and  was  told  by  the  nj^ents 
that  tliis  would  be  nU  right;  that  after  the  is- 
suance of  the  policies  the  same  inquiry  was 
made  and  answered  in  the  same  way;  that  when 
it  was  found  that  the  business  would  have  to 
be  shut  down,  the  agents  were  told  thereof,  and 
said  it  would  be  all  right,  and  that  subsequently 
they  w.ere  notified  that  the  mill  was  idle,  and 
aslced  what  should  he  done  and  made  no  objec- 
tions thereto:  and  that  they  were  told  of  the 
mortgage  and  made  no  objection.  Seld,  that 
the  admission  of  the  evidence  as  to  the  con- 
versations with  the  agents,  prior  to  and  at  the 
time  the  policy  was  issued  and  subsequently 
respecting  the  incumbrances  upon  the  property 
and  the  vacancy  of  the  property,  was  not  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1568,  1687,  1688,  1009;  Dec.  Dig. 
«=»664.] 

6.  Tbiai.     «=s>252(14)  — IifBTROCnONS  — Goh- 
FORUiTT  TO  Evidence. 

In  an  action  on  an  insurance  policy,  pro- 
hibiting incumbrances  on  property,  and  provid- 
ing that  the  property  should  not  be  idle  for 
more  than  30  days  without  permission,  there 
was  evidence  that  defendant's  general  agents 
through  whom  the  policy  was  issued  were  told 
of  a  mortgage  on  the  property  and  of  the  va- 
cancy of  the  property,  and  though  defendant 
claimed  that  the  agents  were  acting  in  collu- 
sion with  plaintiff,  there  was  no  evidence  of 
such  collusion.  Beld,  that  the  modification  of 
Instructions,  so  as  to  tell  the  jury  that  they 
could  not  find  for  defendant  on  the  question  ol 
waiver  unless  they  believed  from  the  evidence 
that  plaintiff  agreed  and  consented  that  defend- 
ant's agents  should  conceal  from  defendant  the 
facts  constituting  the  breaches  of  the  conditions 
of  the  policy,  was  not  reversible  error. 

[B3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  604;    Dec  Dig.  «=»252(14).] 

7.  CkMtFORATIONB  «S»661(2)— FoBEION    COBPO- 

BATI0N8— Right  to  Sue— Compuahce  with 

Statute. 

In  an  action  by  an  Arizona  corporation  on 
an  insnrance  policy  on  property  in  Colorado, 
the  evidence  showed  that  at  the  time  the  policy 
was  issued  plaintiff  had  not  procured  a  license 
to  do  business  in  Colorado,  and  had  not  done  so 
at  the  time  it  purchased  the  propertgr  and  re- 
crived  a  deed,  but  that  subsequently,  and  long 
before  the  fire  occurred,  it  took  out  a  license  to 
do  business  in  the  state,  and  paid  all  fees  and 
taxes  due  on  the  property.  Seld,  that  an  in- 
struction that,  if  prior  to  the  institution  of  the 
suit  plaintiff  paid  all  necessary  corporation  fees 
to  the  state  of  Colorado  and  obtained  from  the 
secretary  of  state  of  Colorado  a  certificate  of 
authority  to  do  business  in  the  state,  the  fact 
that  it  had  not  paid  such  fees  and  obtained  such 
certificate  of  authority  prior  to  its  acquisition 
of  title  to  the  property  or  prior  to  the  issuance 
of  the  policy,  or  to  the  fire,  was  immaterial  was 
not  erroneous. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Ont  Dig.  H  2536.  2539,  2542,  2544,  2564;  Dec. 
Dig.  «=>661(2).] 

Graves,  Bond,  and  Walker,  JJ.,  dissenting. 
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In  Banc.  Appeal  from  Circuit  Court, 
Audrain  Oounty ;  James  D.  Barnett,  Judge. 

Action  by  the  Gold  Issue  Mining  &  Milling 
Company  against  the  Pennsylvania  Fire  In- 
surance Company  of  Philadelphia.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  a  suit  Instituted  June  6, 1911,  in  the 
circuit  court  of  Audrain  county,  Mo.,  by  the 
plaintUr  against  the  defendant,  to  recover 
the  sum  of  $2,600,  allied  to  be  due  the  for- 
mer under  the  terms  of  a  policy  of  insurance 
dated  October  6, 1909,  insuring  certain  prop- 
erty In  tbie  state  of  Colorado  against  dam- 
age and  loss  by  fire.  A  trial  was  bad,  which 
resulted  In  a  judgment  for  the  plaintiff,  and 
the  defendant,  in  proper  time  and  in  due 
form,  appealed  the  cause  to  this  court. 

We  wUl  briefly  state  the  pleadings.  The 
petition  was  in  due  form,  charging  that  the 
plaintiff  was  a  corporation  duly  organized 
under  the  laws  of  Arizona.  That  at  aU  the 
times  therein  stated  the  defendant  was  a  for- 
eign Insurance  company,  organized  under  the 
laws  of  Pennsylvania,  and  was  duly  licensed 
under  the  laws  of  this  state  to  carry  on  a 
general  fire  Insurance  bnslnesg  herein,  and 
was  at  all  of  said  times,  carrying  on  said 
business  herein.  That  the  plaintiff,  on  Oc- 
tober S,  1900,  was  the  absolute  owner  of  the 
property  Insured,  situated  in  the  state  of 
Colorado,  and  that  upon  that  date  the  de- 
fendant issued  the  policy  mentioned,  insur- 
ing the  same  against  loss  or  damage  by  fire 
for  a  period  of  one  year,  for  a  considera- 
tion of dollars.    That  on  August  13, 

1910,  said  property  was  struck  by  lightning, 
and  destroyed  and  damaged  to  the  amount  of 
$134,000;  and  that  proofs  of  loss  were  duly 
given.  The  policy  was  a  regular  standard 
policy,  containing  the  usual  terms  and  con- 
ditions. At  the  September  term,  1911,  of 
said  court  the  defendant  filed  in  the  cause 
a  motion  to  quash  the  summons  and  the  re- 
turn of  service  thereof  made  by  the  sheriff 
of  Cole  county  on  the  superintendent  of  in- 
surance of  this  state,  which  was  by  the  court 
overruled.  Thereupon  the  cause  was  passed 
to  await  the  decision  of  this  court  In  the  case 
of  State  ex  rel.  v.  Barnett,  230  Mo.  193,  143 
&  W.  SOI.  That  after  that  case  had  been 
decided,  the  defendant,  after  leave  of  court 
had  been  obtained,  filed  answer,  which  is  sub- 
stantially as  follows:  The  answer  alleges 
the  service  was  had  upon  the  superintend- 
ent of  insurance ;  that  the  court  acquired  no 
Jurisdiction  over  defendant  because  neither 
party  was  a  resident  of  Missouri  and  the  ac- 
tion accrued  in  Colorado,  and  therefore  sec- 
tion 7042,  K.  S.  1909,  did  not  apply;  that 
said  section  is  unconstitutional  and  void, 
because  in  violation  of  section  30,  art  2,  of 
the  Missouri  Constitution,  and  section  1, 
Amend.  14,  of  the  federal  Constitution ;  also 
that  section  7042  was  enacted  in  1S85,  Laws 
of  Missouri  18S5,  p.  183,  in  violation  of  sec- 
tion 28  and  of  section  34,  art.  4,.  of  the  Mis- 


souri Constitution,  and  therefore  void,  ao 
that  the  service  of  process  gave  no  Jurisdic- 
tion over  the  defendant.  That  in  violation 
of  the  terms  of  the  policy  the  property  had 
been  permitted  to  remain  idle  more  than  30 
days  without  the  written  permission  of  the 
defendant  Also  that  in  violation  thereof, 
said  property  bad  been  Incumbered  by  the 
execution  of  a  mortgage  thereon,  to  secure 
the  sum  of  $25,000  without  defendant's 
knowledge  or  •  consent  Further,  that  the 
item  "gold  In  process,"  mentioned  in  the  pol- 
icy, was  not  destroyed.  That  contrary  to 
the  terms  of  the  policy,  the  property  insured 
was  not  in  operation  at  the  time  of  the  fire, 
nor  for  more  than  six  months  prior  thereto. 
That  the  property  was  mortgaged  at  the 
time  of  the  issuance  of  the  policy  and  at  the 
time  of  the  fire  without  the  consent  of  the 
defendant,  and  that  the  plaintiff  was  guilty 
of  fraud  and  false  swearing  in  claiming  in 
its  proofs  of  loss  that  "gold  in  process"  to 
the  value  of  $9,000  was  destroyed.  That  the 
plaintiff  was  not  the  sole  and  unconditi<H>al 
owner  of  the  property  insured,  nor  did  it 
own  the  property  in  fee  simple,  because  it 
bad  not  been  licensed  to  do  business  In  Col- 
orado under  the  provisions  ot  sections  9(M 
and  910,  R.  a  Cola  1908,  and  therefore  it 
did  not  have  titie  to  the  property,  pleading 
decisions  of  Colorado  to  this  effect  and  that 
the  defendant  had  tendered  to  the  plaintiff 
all  the  premiums  with  Interest  thereon. 

The  reply  denied  the  unconstitutionality 
of  section  7042;  admitted  that  the  building 
was  not  In  <q;)eration  as  charged  by  defend- 
ant but  pleaded  waiver  of  such  condition  of 
the  policy;  that  the  mortgage  on  the  prop- 
erty was  paid  off  before  the  insurance  was 
taken  out;  denied  making  false  statements 
regarding  "gold  in  process" ;  denied  any  In- 
formation sufficient  to  form  a  belief  as  to 
whether  section  910,  B.  S.  Colo.  1808,  and 
cases  cited  by  defendant  were  ever  in  force 
or  rendered  by  the  court;  alleged  that  it 
paid  taxes  upon  the  property  prior  to  the 
fire;  pleaded  that  the  courts  of  Colorado 
had  decided  that  after  a  foreign  corporation 
has  paid  a  license  fee,  it  may  sue  in  the 
courts  of  Colorado;  and  pleaded  that  the 
doctrine  of  waiver  was  the  law  of  Colorada 

The  policy  in  suit  was  dated  and  delivered, 
along  with  the  other  policies  amoonting  to 
about  $50,000,  to  a  Mr.  Doepke,  president  of 
the  respondent  company,  on  or  about  October 
S,  1909,  and  covers  the  insured  property  for 
one  year  thereafter.  The  Insured  property 
was  destroyed  by  fire  on  August  13,  101<^ 
and  this  action  was  Instituted  in  the  circuit 
court  of  Audrain  county  on  June  6,  1911, 
summons  being  served  upon  Frank  Blake, 
superintendent  of  the  insurance  department 
of  the  state  of  Missouri,  on  June  7, 1811. 

We  will  first  state  the  undlq>nted  facts  of 
the  case,  and  then  briefly  state  what  the  evi- 
dence tended  to  show  regarding  those  that 
were  disputed,  vi&:    Tlie  plaintiff  herein  la 
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a  corporation  duly  organized  under  the  laws 
of  the  state  of  Arizona.  Tbe  defendant  is 
a  fire  insarance  corporation  duly  organized 
under  the  laws  of  the  state  of  Pennsylvania, 
and  at  all  times  mentioned  in  this  suit,  and 
at  the  time  this  suit  was  commenced,  was, 
and  ever  since  had  been,  duly  licensed  as  a 
foreign  Insurance  comitany  to  do  business 
In  the  sUte  of  MlssourL  On  October  5, 1909, 
the  defendant  duly  made  and  delivered  its 
policy  and  contract  of  insurance  to  plaintiff 
herein  at  Cripple  Creek,  Colo.,  where  it  had 
a  general  Insurance  agency,  which  was  rep- 
resented by  Kilpatrick  &  Hanley.  In  that 
section  ot  Colorado  the  Insurance  company 
had  no  other  representative,  and  Kilpatrick 
ft  Hanley  had  anthority  to  make  contracts  of 
Insurance.  At  tbe  time  the  insurance  was  ef- 
fected plalntifl  owned  certain  valuable  min- 
ing property,  and  was  engaged  in  the  building 
of  a  large  smelter  for  the  purpose  of  smelting 
gold  from  its  mines,  which  were  located  two 
or  three  miles  out  of  Cripple  Creek,  Teller 
county,  Cola  On  October  5,  1909,  for  and  in 
consideration  of  a  premium  of  174.12,  defend- 
ant, throngh  Kilpatrick  &  Hanley,  its  general 
agents  at  Cripple  Creek,  did  Issue  its  policy 
and  contract  of  insurance  to  plaintiff,  where- 
by it  was  Insured  against  all  lossjor  damage 
by  fire  for  a  period  of  one  year  from  October 
6,  1909,  to  October  6,  1910,  to  the  smelter, 
buildings,  machinery,  ^c,  which  went  to 
make  up  the  smelter,  which  are  described  in 
the  poUcy  and  which  were  owned  by  plaintiff, 
and  which  was  finished  and  ready  for  use 
the  day  it  was  destroyed  by  lightning.  Light- 
ning struck  the  buildings  August  13,  1910, 
and  they  were  all  destroyed  by  fire  resulting 
therefrom.  The  evidence  shows  that  the  In- 
sured buildings  and  property,  which  were 
totally  destroyed  by  fire,  were  worth  $134,000, 
and  that  the  loss  and  damage  occasioned 
thereby  was  about  that  sum.  There  was  a 
large  amount  of  other  Insurance  upon  the 
property  besides  that  which  was  Issued  by 
aiQellant  hertin,  amounting  to  aboul  $50,000. 
Ibe  insurance  premiums  were  not  paid  in 
cash  when  the  policies  were  delivered,  but  a 
credit  was  given  to  plalntifl  therefor  by 
Kilpatrick  &  Hanley,  and  prior  to  the  fire 
plaintiff  paid  $500  to  Kilpatrick  &  Hanley 
on  the  pr«niums,  which  amounted  to  be- 
tween $1,500  and  $1,600.  August  15,  1910, 
two  days  after  the  fire,  Kilpatrick  &  Hanley 
sent  a  telegram  from  Cripple  Creek,  Colo.,  to 
J.  F.  W.  Doepke,  the  president  of  respondent, 
and  one  who  was  in  scde  charge  of  respon- 
dent's business,  and  the  only  one  with  whom 
Kilpatrick  &  Hanley  ever  had  any  business, 
requesting  that  respondent  send  tbe  balance 
of  the  premiums,  which  amounted  to  $1,124. 
The  telegram  is  as  follows: 

"OHpple  Creek,  Aug.  16,  1910. 
"J.  P.  W.  Doepke.  Mercantile  BuildinR,  .St 
Louis,  Missouri— Mall  draft  for  your  protection 
deven  hundred  and  twenty-four  dollars. 

"Kilpatridc  &  Hanley." 

Immediately  upon  receipt  of  that  telegram 
Deopke  sent  »  draft  to  Kilpatrick  &  Hanley 


for  said  sum  of  $1,124,  which  made  payment 
in  full  of  all  the  premiums  upon  all  the  poli- 
cies, including  the  policy  of  defendant  herein, 
which  Kilpatrick  &  Hanley  had  issued  upon 
the  property  in  question.  At  the  time  the  in- 
surance was  effected,  and  at  the  time  the 
fire  occurred,  the  plaintiff  had  not  received 
a  license  to  do  business  in  the  state  of  Colo- 
rado from  that  state,  although  it  bad,  for  a 
long  time  past,  owned  the  mining  property  in 
question,  and  had  been  engaged  in  the  erec- 
tion of  the  smelter  and  buildings  which  were 
Insured  and  destroyed  by  fire,  and  had  been 
regularly  paying  taxes  to  the  state  of  Colo- 
rado upon  the  property  in  question.  After 
the  fire  the  plaintiff  gave  due  notice  of  the 
fire  to  defendant,  and  made  due  proofs  of  loss 
through  the  Kilpatrick  &  Hanley  agency,  the 
agents  of  the  defendant.  The  policy  provided 
that  the  property  should  not  be  idle  for  more 
than  SO  days  without  the  written  permission 
ot  defendant.  The  evidence  for  plaintiff 
tended  to  show:  That  at  tbe  time  the  policy 
was  issued  and  delivered  to  plaintiff,  its  pres- 
ident informed  the  agents  of  defendant  that 
because  of  the  scarcity  of  fuel  and  the  dif- 
ficulty in  delivering  it  at  the  plant,  a  tram- 
way might  have  to  be  constructed,  and  on 
account  of  those  matters  the  smelter  might 
be  idle  at  times  for  periods  of  more  than  30 
days  at  a  time,  and  asked  them  what  he 
should  do  in  the  premises.  That  in  reply 
thereto  said  agents  stated  to  him  that  that 
would  be  all  right,  and  thereupon  he  ac- 
cepted the  policies  and  paid  the  premium  as 
previously  stated.  That  thereafter,  and  be- 
fore the  fire  occurred,  the  same  inquiry  had 
been  addressed  a  number  of  times  to  said 
agents,  to  which  they  made  substantially  the 
same  answer,  as  that  before  stated.  This 
was  corroborated  by  Kilpatrick  one  of  de- 
fendant's agents  and  witnesses.  That  when 
it  was  found  out  that  the  business  would 
have  to  shut  down,  Doepke,  the  president  ot 
the  plaintiff  company,  went  to  defendant's 
agents  and  informed  them  that  he  was  un- 
able to  procure  the  necessary  fuel  with  which 
to  operate  the  smelter,  and  would  have  to 
close  down  on  that  account,  and  asked  them 
what  was  necessary  for  him  to  do  in  regard 
to  the  insurance,  as  be  did  not  want  any 
question  raised  as  to  its  validity.  This  was 
on  January  10,  1910;  and  Kilpatrick  said 
to  him,  "All  right;  go  ahead."  That  each 
and  every  month  thereafter,  said  agents  were 
notified  of  the  fact  that  the  mill  was  Idle, 
and  Inquiry  made  of  them  as  to  what  should 
be  done.  That  at  no  time  did  they  make 
"any  objections  to  it"  Kilpatrick,  one  of 
defendant's  agents,  says  that  was  true,  and 
that  he  made  no  objection — 
"because  I  (he)  expected  he  (Doepka)  would 
start  op  in  a  short  time,  and  X  didn't  want  to 
lose  the  business  and  premiums." 

The  policy  prohibited  Incumbrances  upon 
the  property ;  and  at  the  time  of  the  issuance 
of  the  policy,  or  shortly  thereafter,  the  com- 
pany executed  to  one  Peters  a  mortgage  on 
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the  property  to  secure  the  sum  of  ?25,000. 
The  undisputed  evidence  shows  that  In  "June, 
1910/'  JOoepke  Informed  KUpatrick  &  Han- 
ley  about  "this  mortgage"  and  the  agents 
made  no  objection  "whatever"  to  it  They 
did  not,  upon  being  Informed  of  the  ex- 
istence of  this  mortgage,  cancel  the  policy  or 
oiler  to  return  any  of  the  premiums.  Under 
date  of  July  11th  and  21st,  respectively,  1910, 
EClIpatrlck  &  Hanley  wrote  to  plaintiff,  and 
canceled  certain  other  policies  which  they 
had  issued  to  it  upon  this  property,  for  the 
reason  that  the  Peters  mortgage  of  $25,000 
was  upon  the  property,  and  in  the  place  of 
the  canceled  policies  wrote  other  policies  to 
take  the  place  of  the  canceled  ones.  On  July 
10,  1010,  more  than  a  month  before  the  Are, 
the  Peters  mortgage  was  paid  ofT  and  satisfied 
In  full.  A  second  mortgage  on  the  property 
Is  mentioned  in  the  evidence,  but  not  set  out, 
and  the  amount  it  was  given  to  secure  is  not 
made  dear,  but  whatever  was  the  amount, 
it  was  fully  paid  and  satisfied  June  11,  1906, 
more  than  two  years  before  the  fire.  The 
note  had  been  "surrendered  up  and  canceled." 
The  testimony  in  regard  to  both  of  these 
mortgages,  having  been  fully  paid  and  re- 
leased before  the  fire  is  proven  by  the  un- 
contradicted testimony  in  this  case.  It  is 
conceded  that  the  plaintiff  company  had  not 
complied  with  the  laws  of  Colorado,  and  se- 
,cured  a  license  to  do  business  therein,  at  the 
time  the  policy  in  question  was  issued. 

Such  additional  facts  as  may  be  necessary 
for  a  proper  disposition  of  the  case  will  be 
stated  in  the  opinion. 

David  H.  Robertson,  of  Mexico,  Mo.,  and 
Fred  Herrington  and  Lewis  &  Grant,  all  of 
Denver,  Colo.,  for  appellant.  Fauntleroy, 
CuUen  &  Hay,  of  St  Tx)ul8,  Fry  &  Rodgers, 
of  Mexico,  Mo.,  and  Fred  D.  Shaw,  for  re- 
spondent Percy  Werner,  of  St.  Louis,  and 
Sutton  &  Huston,  of  Troy,  amid  curiae. 

WOODSON,  C.  J.  (after  stating  the  facts 
as  above).  I.  Counsel  for  the  appellant  (de- 
fendant) assign  many  grounds  for  a  reversal 
of  the  Judgment  of  the  circuit  court.  A  num- 
ber of  them  are  constitutional  questions.  We 
will  dispose  of  the  latter  first  because  if  ap- 
pellant's position  is  sound  in  that  regard, 
then  there  will  be  no  necessity  for  a  deter- 
mination of  the  former.  Counsel  for  appel- 
lant state  their  position  in  the  following  lan- 
guage: 

"The  court  erred  in  overruling  defendant's 
motion  to  quash  the  writ  and  in  refusing  to 

'sustain  the  defense,  set  forth  in  the  first  para- 
graph of  defendant's  answer,  which  defense  was 

'  based  upon  the  grounds  that  the  superiutendent 
of  the  insurance  department  of  the  state  of 
Missouri,  upon  whom  service  was  attempted  to 
be  made,  was'  not  authorized  by  the  laws  of  the 
state  of  Missouri  to  acknowledge  or  receive 
service  of  process  for  the  defendant  in  this  ac- 
tion, and  Uiat  section  7042,  R.  S.  of  Missouri, 
1909,  is   unconstitutional   and  void  because  it 

'  denies  to  the  defendant  due  process  of  law  as 
guaranteed  to  it  by  the  Constitution  of  the  state 
at  Missouri  and  by  section  1,  Amend.  14,  of  the 
Constitution  of  the  United  States." 


Wbife  counsel  state  their  general  proposi- 
tion in  the  language  Just  quoted,  yet  when 
they  come  to  brief  and  argue  the  same  tbey 
subdivide  it,  at  least  liy  necessary  implica- 
tion, into  five  proposltloDB,  which.  If  I  cor- 
rectly understand  them,  are  as  follows: 

First.  That  said  section  7042,  R.  8.  1909. 
was  only  designed  to  provide  for  servloe  of 
process  Issued  in  suits  against  foreign  in- 
surance companies  doing  bnslnees  in  this 
state  founded  upon  contracts  of  Insnranoe 
made  in  this  state,  and  not  elsewhere. 

Second.  That  if  said  section  7042  was  de- 
signed to  authorize  service  of  process  issued 
in  suits  against  foreign  insurance  companies 
doing  business  in  this  state  under  autboElty 
of  the  statute  properly  granted,  growing  out 
of  contracts  of  insurance  made  in  another 
state  or  country,  then  it  is  unconstitutional, 
null,  and  void  under  both  the  state  and  fed- 
eral Constitutions,  as  stated  by  coanaA  in 
their  general  proposition  before  quoted. 

Third.  That  the  Legislature  has  no  consti- 
tutional power  to  enact  laws,  conferring 
Jurisdiction  upon  the  courts  of  this  state  to 
try  suits  against  foreign  insurance  companies 
based  upon  contracts  of  Insurance  executed 
In  another  state  or  country. 

Fourth.  That  said  section  7M2  was  not 
designed  to  provide  for  service  of  process  is- 
sued in  suits  against  foreign  Insurance  com- 
panies doing  business  in  this  state  unlawful- 
ly, that  is,  without  permission  of  the  state, 
founded  upon  contracts  of  insurance  made 
in  this  state;  but  if  that  was  the  design, 
tben  the  section  Is  unconstitutional  for  the 
reasons  before  stated. 

Fifth.  That,  if  said  section  7042  was  de- 
signed to  authorize  service  of  process,  tn 
suits  against  foreign  insurance  companies  do- 
ing business  In  this  state,  based  upon  a  con- 
tract of  insurance  made  in  another  state,  with 
or  without  a  license  from  that  state,  then  it 
is  unconstitutional,  noil,  and  void,  for  the 
reasons  ^fore  stated. 

[1]  Regarding  the  first:  While  this  ques- 
tion is  embraced  within  the  general  proposi- 
tion l>efOTe  mentioned,  yet  In  fact  it  presents 
no  constitutional  qu^tion  whatever,  but 
simply  Involves  the  meaning  of  section  7042. 

A  foreword:  Because  of  the  mlsapprehea- 
sion,  in  my  opinion,  of  counsel  for  appellant 
and  some  of  my  learned  Associates  regarding 
the  meaning  of  section  7042,  R.  S.  1800,  and 
its  constitutionality  under  the  ruling  of  the 
Supreme  Court  of  the  United  States  In  the 
cases  of  Old  Wayne  Life  Aasodation  y.  Mc- 
Donough,  204  U.  S.  22,  27  Sup.  Ct  236,  51  L. 
Ed.  346.  and  Simon  v.  Southern  Railway  Co., 
286  U.  S.  115,  35  Sup.  Ct.  265,  59  U  Bd.  492, 
and  because  of  the  far-reaching,  detrimental, 
and  injurious  effect  such  a  rule  would  have 
upon  the  Jurisprudence  of  this  and  the  other 
states  of  the  Union  and  upon  the  speedy  and 
orderly  administration  of  Justice,  I  feel  jus- 
tified in  devoting  more  time  and  space  to  the 
case  than  would  otherwise  be  necessary. 
This  may,  and  doubtless  will,  lead  to  more 
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or  lees  repetition,  and  some  UlastrationB  to 
show  the  application  of  the  principles  of  law 
to  the  facts,  and  consequently  a  prolongation 
of  the  opinion. 

Betnming  to  that  statate:  Brery  phase  of 
tbla  statute  save  its  constitutionality  was 
carefully  considered  and  determined  by  this 
court  In  the  case  of  State  ex  reL  ▼.  Grimm, 
239  Mo.  135,  loc.  dt  159,  143  S.  W.  483. 
Since,  however,  Its  meaning  has  again  been 
questioned  and  its  constitutionality  assailed, 
I  will  add  Boue  additional  views  as  to  its 
meaning,  and  then  carefully  consider  Its  con- 
stitutionality. In  order  to  grasp  the  real 
meaning  of  this  statute  we  should  have  it 
before  us.    It  reads  as  follows: 

"Section  7042.  Any  insurance  company  not  in- 
oorimrated  by  or  organized  under  the  laws  of 
this  state,  dMiring  to  transact  any  business  by 
any  agent  or  agents  in  this  state,  shall  first  file 
with  the  superintendent  of  the  insurance  de- 
partment a  written  instrument  or  power  of  at- 
torney, duly  signed  and  sealed,  appointing  and 
aathoEbniig  said  superintendent  to  acknowledge 
or  receive  service  of  process  issued  from  any 
court  of  record,  justice  of  the  peace,  or  other  in- 
ferior conrt,  and  upon  whom  such  process  may 
be  served  for  and  in  behalf  of  such  company, 

•  •  •  in  any  court  of  this  state,  •  •  ♦ 
and  consenting  that  service  of  process  upon  said 
superintendent  shall  be  taken  and  held  to  be  as 
valid  as  if  served  upon  the  company,  according 
to  the  laws  of  this  or  any  odter  state;  Service 
of  process  as  aforesaid,  issued  by  any  such  eoort, 
as  aforesaid,  upon  the  superintendent,  shall  be 
valid  •  •  •  and  be  deemed  personal  service 
upon  such  comt>aDy,  so  long  as  it  shall  have  any 
p^cies  or  liabilities  outstanding  in  this  state. 

*  *  *  Every  such  instrument  of  appointment 
executed  by  such  company  shall  be  attested  by 
the  seal  of  such  comimny,  and  shall  recite  the 
whole  of  this  section,  and  shall  be  accompanied 
by  a  copy  of  a  resolution  of  the  board  of  di- 
recton  or  trustees  of  such  company  similarly 
attested,  showing  that  the  president  and  secre- 
tary, or  other  chief  officers  of  such  company, 
are  anthoriEed  to  execute  such  Instmment  in 
behalf  of  the  company;  and  if  any  such  com- 
pany shall  fail,  neglect  or  refuse  to  appoint  and 
maintain,  within  the  state,  an  attorney  or  agent 
in  the  manner  hereinbefore  described,  it  shall 
forfeit  the  light  to  do  or  continue  traslness  in 
this  state." 

This  section  should  be  read  with  sections 
7040  and  7041  R.  S.  1909,  for  the  former 
prohibits  all  foreign  insurance  companies 
from  doing  business  in  this  state  without  first 
taMng  out  a  license,  etc.,  and  the  second  pre- 
scribes the  mode  of  procuring  such  license, 
etc.  This  statute  was  first  enacted  in  1845 
(lAWS  1845,  p.  110,  i  S),  and  was  carried  into 
tlie  Revised  Statutes  of  1845  as  section  3,  on 
Iiage  610.  This  statate  was  amended  in  1885 
(Laws  1885,  p.  1S3,  I  1),  so  as  to  read  as  we 
now  have  it  in  said  section  7042,  and  It  was 
first  carried  Into  the  Revised  Statutes  of 
1889  as  secUon  5012. 

On  May  11,  1899,  the  appellant  filed  with 
tbe  saperintendent  of  Insurance  an  instru- 
ment In  tbe  nature  of  a  consent  and  appoint- 
ment In  compliance  with  the  requirements 
of  the  Revised  Statutes  of  MLssonri,  1889, 
stating  the  desire  of  the  appellant  to  trans- 
act bnsinesa  in  tbe  state  of  Missouri  pur- 
suant to  tbe  laws  thereof,  setting  forth  fully 


said  section  6912.  And  thereupon,  and  vor 
der  that  authority,  the  appellant  has  con- 
tinued to  the  present  time  to  transact  its 
said  business  in  this  state  under  said  license. 
This  places  before  us  clearly  the  law  under 
which  the  appellant  came  into  the  state 
to  transact  an  insurance  business,  and  its 
status  before  the  law  of  the  state.  Including 
its  agreement  for  service  of  legal  process 
upon  it  through  the  insurance  commissioner 
of  this  state. 

It  is  one  of  the  elementalr  rules  of  stat- 
utory construction  that  in  trying  to  ascertain 
the  meaning  of  a  statute  or  an  amendment 
thereto,  we  should  first  look  at  the  statas  of 
the  subject-matter  of  the  contemplated  leg- 
islation, as  well  as  the  law,  or  ladE  of  law, 
governing  the  same.  If  there  is  no  law  upon 
the  subject,  and  some  evil  exists  in  connec- 
tion therewith,  which  the  Legislature  desires 
to  remedy,  then  a  new  statute  must  be  en- 
acted in  order  to  remedy  tbe  evil;  but  if 
there  is  an  existing  law  governing  the  mat* 
ter,  statutory  or  common  law,  which  is  de- 
fective or  Insufficient  to  properly  govern  tbe 
same,  and  that  in  consequence  thereof  evil 
lurks  in  or  about  the  same,  which  should  be 
abolished,  then  that  end  is  generally  accom- 
plished by  an  enactment  supplementing  the 
deficient  statute  or  tbe  insulliclency  of  the 
common  law,  as  tbe  case  may  be.  Dowdy  v. 
Wamble,  110  Mo.  loc.  dt.  283.  19  S.  W.  489; 
Mooney  v.  Buford  &  Qeorge  Mfg.  Co.,  72 
Fed.  loa  dt  36,  18  C.  C.  A.  421. 

Prior  to  1845  tbe  insurance  business  trans- 
acted In  this  state,  both  life  and  fire,  was 
compamtiTely  small,  and  principally  done 
by  foreign  cmnpanies.  For  that  reason  there 
had  been  but  little  legislation  needed  or  en- 
acted upon  the  subject;  no  means  were  pro- 
vided by  which  service  of  process  could  be 
had  against  such  a  company  Issuing  polides 
in  this  state.  This  led  to  great  injustice 
and  hardship  in  many  cases,  because  when  a 
loss  occurred  the  Insured  was  compelled  to 
settle  with  tbe  company  upon  its  own  terms 
or  go  to  the  state  of  its  incorporation  and  sue 
it  for  the  sum  due  on  the  policy.  This  led 
to  much  loss  of  time,  trouble,  and  expense  on 
tbe  part  of  the  policy  holders  in  going  to  and 
from  tbe  place  of  trial,  to  say  nothing  of  the 
cost  and  expense  of  the  litigation.  This  in- 
justice appealed  to  the  Legislature,  and  in 
1845,  for  tbe  first  time  in  so  far  as  I  bav» 
been  able  to  ascertain,  it  undertook  by  leg- 
islation to  remedy  that  injustice  in  so  far  as 
concerned  contracts  of  insurance  made  in  this 
state,  and  thereby  authorized  suit  to  be 
bronght  on  sncb  policies  in  tbe  courts  of  this 
state,  and  provided  for  service  of  process 
against  any  such  company  in  the  manner 
stated  therein,  which  will  presently  be  copied. 
As  previously  stated,  tbe  first  legislation  in 
this  state  which  took  any  definite  form,  look- 
ing to  a  remedy  of  tbe  Injustice  and  hard- 
ships mentioned,  was  enacted  in  1845  (Laws 
1845,  p.  110),  which  is  chapter  87,  B.  S.  1846, 
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While  this  oitlre  dupter  shoald  be  consid- 
ered in  connecUon  berewlth,  as  throwing 
light  niKHi  the  general  design  the  Legislatore 
had  in  mind,  yet  space  compels  me  to  confine 
my  observations  to  section  3,  p.  610,  B.  S 
18^,  thereof:    It  reads  as  follows: 

"The  agent  or  agents  of  any  snch  company 
aforesaid,  ghall  also  be  required,  before  com- 
mencing bosiness,  or,  in  case  be  or  tbey  have 
already  commenced  business,  then,  on  or  before 
the  first  day  of  July,  eighteen  hundred  and 
forty-fire,  to  furnish  to  the  clerk  of  the  county 
court,  to  be  placed  on  tlie  records  of  said  conrt, 
a  resolution  of  the  board  of  directors  of  the 
company  for  which  he  or  they  may  propose  to 
act,  or  are  already  acting,  dnly  antnenticated, 
anthoriziDg  any  citizen  or  person  residing  in  the 
state  of  Missouri,  or  elsewhere,  having  a  claim 
against  any  such  company  aforesaid,  growing 
out  of  a  contract  of  insurance,  made  with  the 
agent  or  agents  of  any  audi  company  aforesaid, 
doing  business  in  this  state,  to  sue  for  the  same 
in  any  court  in  said  state  having  competent  jo- 
risdiction;  and  further  authorizing  service  of 
process  on  said  agent  or  agents  to  be  sufficiently 
binding  on  said  company  to  abide  the  issue  of 
said  suit,  and  that  such  service  sliall  authorise 
judgments  in  the  same  manner  that  judgments 
are  taken  against  private  individuals ;  and  it  is 
hereby  enacted,  that  the  service  of  process  on 
the  said  agent  or  agents,  in  any  action  commenc- 
ed against  such  company,  shall  be  deemed  _  a 
service  upon  the  company,  and  shall  authorize 
the  same  proceedings  as  in  case  of  other  ac- 
tions at  law;  the  process  shall  be  served  snd 
returned  in  the  same  manner,  as  if  the  action 
were  against  the  agent  or  agents  personally." 

In  addition  to  what  was  held  by  this  conrt 
in  the  case  of  State  ex  rel.  ▼.  Grimm,  239 
Mo.  135,  loc  dt  169  to  171,  143  a  W.  450,  as 
to  the  meaning  of  section  7042,  I  have  this 
to  say:  That  section  3  of  the  act  of  1845 
required  all  foreign  insurance  companies  de- 
siring to  do  business  in  this  state  to  first 
place  on  record  a  resolution  of  the  board  of 
directors — 

"authorising  any  citizen  or  person  residing  in 
the  state  of  Missouri  or  elsewhere,  having  a 
claim  against  any  such  company  aforesaid  grow- 
ing out  of  a  contract  of  %n*urance  made  toith 
mn  agent  or  agent*  of  luch  company  aforesaid 
doing  bttrinei*  t»  thie  state  to  sue  for  the  $ame 
in  any  county  in  $aid  »tate." 

The  italics  are  ours,  and  are  made  for 
the  purpose  of  accentuating  the  fact  that  this 
original  statute  did,  as  contmded  for  by 
counsel  fbr  the  petitioner,  provide  and  was 
designed  to  limit  the  service  of  process  in 
suits  against  snch  companies  grovring  out  of 
contracts  of  Insurance  made  by  th^n  in  this 
state.  This  statute  was  amended  by  an  act 
of  18C6  (Bev.  St  1856,  p.  885,  i  1),  whld> 
also  required  a  resolution  of  the  board  of  di- 
rectors of  midi  foreign  insurance  company — 
"authorizing  any  person  having  a  claim  against 
such  company  ^roiotn^  out  of  a  oontraot  of  inr- 
turance  made  tn  thit  ttate  toith  the  agent,  or 
agents  thereof  doing  business  in  ttiis  state,  to 
$ue  such  company  for  the  same,  in  any  court  of 
this  state." 

This  amendment  also  limited  the  service 

of  process  in   suits  against   such   company 

growing  out  of  contracts  of  Insurance  made 

<"    this    state.     This    statute    was    further 

ded  m  1866  (Gen.  St.  1865,  p.  402,  |  3). 


by  adding,  among  other  things,  the  follow- 
ing: 

*****  And  the  sendee  ot  process  oa  sneh 
agent  or  agents  ss  aforesaid  shall  be  deesMd  a 
serviee  npon  the  company  sued,  and  sbaD  ao- 
thorize  the  same  proceedings  in  anch  suit  ss  in 
the  case  of  other  suita  in  such  court,"  etc 

And  the  following  amendment  was  added 
to  section  0013,  B.  S.  1879: 

"Service  of  process  ss  aforesaid,  issued  by  any 
such  court,  as  aforesaid,  upon  any  sndi  attor- 
ney appointed  by  the  company,  or  by  tlie  super- 
intendent, as  aforesaid,  shall  be  valid  and  brad- 
ing  and  be  deemed  personal  sendee  npon  soeh 
company,  so  long  as  it  sliall  have  any  pohcies 
or  liabilities  outstanding  in  this  state,"  etc. 

The  latter  amendment  was  designed  to  lim- 
it the  time  of  service  of  process  upon  the 
company  "to  such  time  a*  it  ha*  poUcie*  or 
UabUitie*  outstanding  in  this  state,"  etc.  As 
time  passed  the  insurance  busdinesa  grew  by 
leaps  and  bounds,  in  proportion  to  the  gen- 
eral business  of  the  country,  and  policies  of 
insurance  were  issued  by  the  thonaands  in 
and  out  of  this  state  by  foreign  corporations 
on  property  located  herein  and  elsewhere, 
and  in  order  to  meet  the  new  csrder  of  things, 
additional  legislation  was  necessary.  Under 
this  new  order  of  things  there  was  no  provi- 
sion contained  In  the  act  of  1845,  or  in  any 
of  the  amendments  thereof  prior  to  1885,  by 
which  a  resident  or  a  ncmresidoit  of  this 
state  could  sue  a  foreign  insurance  company 
doing  business  herein,  upon  a  pcdlcy  of  insur- 
ance issued  by  it  out  of  this  state,  insuring 
property  located  In  this  state  or  elsewhere, 
and  in  order  to  meet  that  condition  section 
3  of  the  act  of  1845,  as  amoided,  as  previous- 
ly stated,  was  further  amended  by  the  act  i^ 
1885  (Laws  1885,  p.  183).  After  the  various 
amendments  mentioned  had  been  enacted, 
this  statnte,  as  before  stated,  passed  into  the 
Revision  of  1880,  and  Is  section  6012,  and 
into  the  Revision  of  1900,  and  is  now  section 
7042.  SecUon  7042  was  in  full  force  and  ef- 
fect when  aiq;)ellant  applied  tor  a  license  to 
do  business  in  this  state,  and  on  the  11th  day 
of  May,  1899,  it  fully  compUed  with  the  re- 
quirements of  that  statute,  and  among  other 
things,  filed  with  the  superintendent  ot  in- 
surance of  the  state,  the  instnunent  mentton- 
ed  in  said  section,  appointing  him  Its  agent 
to  accept  service  of  snch  process  as  therein 
provided  for  as  might  be  issued  against  it  by 
any  court  of  proper  authority  in  this  state, 
and  consented  that  service  had  upon  him  as 
such  should  be  legal  and  personally  binding 
npon  it  in  the  same  manner  as  other  proceed- 
ings had  In  said  court  By  the  amendment 
of  1886,  which  is  now  section  7042,  the  Legla- 
lature  broadened  and  extended  the  scope  and 
operation  of  the  act  of  1845,  and  the  various 
amendments  thereto,  by  striking  out  the 
words  which  limited  It  to  suits  brought  on 
contracts  of  insurance  mado  in  tlH*  ttate,  and 
by  insMtlng  in  lieu  thereof  the  provision  re- 
quiring all  such  companies  to  appoint  tlie  in- 
surance commissioner  of  this  state  as  their 
agent  to  accept  service  of  process  for  theui 
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and  to  aoknonriec^  receipt  of  the  same  wbea 
"Issued  b7  any  conrt  of  record,  Justice  of  tbe 
peace  or  otiiec  inferior  court,  and  upon  whom 
•och  process  may  be  served  for  and  in  behalf 
of  Bucb  company  tn  aU  procee(Hng»  tliat  may 
he  instituted  againat  such  oompany  in  any 
fourt  of  this  state  or  In  any  court  of  the 
United  States  in  this  state,  and  consenting 
that  service  of  process  upon  said  superin- 
tendent shall  be  taken  and  held  to  be  as  valid 
as  If  served  upon  the  company,  according  to 
the  laws  of  this  or  asy  other  state,"  and  that 
service  of  process,  as  aforesaid,  issued  by  any 
such  court,  as  aforesaid,  upon  the  superln* 
toident  oC  insurance,  "ahaU  be  valid  and 
binding  and  be  deemed  personal  service  upon 
sudi  company  so  long  as  it  shall  have  any 
policies  or  liabilities  outstanding,"  etc. 

The  omission  from  this  statute  tbe  limita- 
tion of  the  process  ot  the  courts  of  this  state 
to  causes  of  action  arising  out  of  contracts 
of  insurance  made  In  this  state,  as  originally 
enacted,  and  enlarging  or  ext«idlng  the  pro- 
cess of  tbe  courts  to  "all  proceedittas  that 
miffht  be  instituted  against  su0h  company  in 
any  court  of  this  state,"  clearly  authorized 
tbe  superLutendeut  of  Insurance  to  acknowl< 
edge  the  receipt  and  service  of  process  for 
any  such  company  in  any  and  all  transitory 
causes  of  action  that  might  be  brought  by 
any  one  against  it  in  the  courts  of  this  state, 
except  those  mentioned  in  section  7044,  B.  S. 
1909,  regardless  of  place  where  the  contract 
of  insurance  ^as  entered  into;  and  the  lan- 
guage of  this,  amendment  is  sufficiently  com- 
prehensive to  embrace  residents  and  nonres- 
idents of  the  state  at  the  time  of  the  issu- 
ance of  tbe  policy  and  at  the  time  of  the  in- 
stitution of  the  suit  thereon.  This  it  seems 
to  me  is  too  plain  for  argument,  and  to  at- 
tempt to  do  so  would  but  confuse  the  plain 
meaning  of  the  language  of  the  amendment 
of  1885,  and  the  steadfast  purpose  the  Legis- 
lature had  in  mind  when  the  amendment  was 
enacted.  Nor  does  the  amaidment  of  1868, 
which,  in  substance,  provides  that  the  au- 
thority of  the  superintendent  of  Insurance  to 
acknowledge  and  accept  service  for  such  com- 
pany shall  continue  "so  king  as  it  shall  have 
any  policies  or  liabilities  outstanding  In  this 
state,"  militate  in  the  least  against  the  con- 
struction heretofore  placed  upon  this  section 
of  the  statutes,  for  the  obvious  reason  tb&t 
said  amendment  is  a  limitation  upon  the  du- 
ration of  the  authority  of  tbe  superintendent 
of  insurance  to  act  for  such  company,  and 
not  a  limitation  upon  the  character  ot  suits 
that  may  be  brought  and  prosecuted  in  the 
courts  of  this  state  under  such  a  service  of 
tnocess.  This  conrt  in  the  case  of  Dowdy  ▼. 
"Wamble,  110  Mo.  loc.  dt  283,  19  S.  W.  490, 
in  discussing  this  rule,  said: 

"l%ere  are  few  guides  to  construction  more 
usefiil  than  that  which  directs  attention  to  the 
prior  condition  of  the  law  to  aid  In  determining 
the  fnU  legislative  meaning  eC  any  statutory 
change  thereeC" 


In  discussing  the  same  question  the.  Unit' 
ed  'States  Court  of  Appeals  for  the  Seventh 
Glrcnit,  In  the  case  of  Mooney  v.  Buford  et 
al.,  72  Fed.  loa  dt  36,  IB  C.  a  A.  426,  said: 

"The  earlier  provisions  quoted  from  the  In- 
diana Code  aiM  statutes  expressly  limit  tbe 
rigrht  to  process  against  foreign  corporations  to 
suits  arising  out  of  transactions  had  in  the 
state,  and  from  the  mM'e  omlBSion  of  that  limita- 
tion in  the  later  enactments,  there  would  arise 
a  just  inference  that  an  enlargement  of  juris- 
diction in  this  particnlar  was  intended;  but 
the  broad  terms  employed  in  the  act  of  1883, 
'process  in  any  suit  against  such  company  may 
be  served,'  etc.,  need  not  be  helped  out  by  in- 
ference. •  *  *  There  is  no  reason  to  be 
found  in  the  context,  or  in  the  course  of  pre- 
vioQS  legislation  in  the  state,  or  in  considera- 
tions of  policy,  for  believing  that  in  tbe  enact* 
ment  before  us  the  word  was  intended  to  be  used 
in  a  more  restricted  sense." 

I  am  therefore  clearly  of  the  opinion  that 
said  section  7042  embraces  the  policy  mrai- 
tioned  in  this  case,  and  authorised  tbe  hold- 
ers thereof  to  sue  tliereon  in  the  drcult  court 
of  Audrain  county. 

[2]  II.  This  brings  us  to  the  consideration 
of  the  constitutional  questions  presented.  We 
will  try  to  discuss  these  questions  in  the  or- 
der stated,  but  they  are  so  closely  related 
and  interdependent  that  what  is  said  of  one 
may  necessarily  apply  to  others;  and,  for  the 
purpose  of  preventing  confusion  In  discuss- 
ing the  constitutionality  of  said  section  7042, 
it  should  be  borne  in  mind  that  it  does  not 
apply  to  suits  arising  out  of  contracts  of 
Insurance  written  in  this  state  by  a  foreign 
insurance  company,  without  a  license  from  it 
to  do  business  herein.  All  sacb!  suits  are  gov- 
erned by  section  7044.  Nor  do  either  of  those 
sections  authorize  service  of  process  in  suits 
brought  In  the  courts  of  this  state  against 
foreign  insurance  companies  doing  business 
herein  without  a  license  from  the  state  to  so 
do,  based  upon  a  policy  of  insurance  issued 
thereby  in  another  state  or  country.  That 
question  will  be  considered  in  paragraph  5 
of  this  opinion. 

In  discussing  sections  7042  and  7044,  even 
though  our  language  may  be  general,  yet 
what  is  said  of  tbe  one  is  not  intended  to 
apply  to  the  suits  mentioned  in  the  other. 

Regarding  tbe  first  constitutional  question 
presented,  which  is  the  second  subdivision  of 
appellant's  general  contention,  before  quoted: 
In  brief,  counsel  for  appellant  c<mtend  that 
section  7042  is  violative  of  section  30, 
art  2,  ot  the  Constitution  of  Missouri  and 
section  1  of  the  Fourteenth  Amendment 
of  the  Constitution  of  tbe  United  States, 
because:  First,  it  does  not  afford  appellant 
due  process  of  law,  and,  second ;  because  the 
Legislature  ot  this  state  has  no  power  to 
authorize  suits  to  be  brought  in  the  courts  of 
this  state  for  a  breach  of  a  contract  of  in- 
surance not  ipade  in  this  state.  These  two 
proposltlMis  are  so  closely  and  Inseparablj^ 
connected,  we  will  discuss  them  together. 
Does  said  section  7042  provide  for  due  process 
of  lawr  and  was  the  appellant  served  with  due 
process  '<mC  law  7     The  respondent  answers 
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this  question  In  tbe  aCBrmatlve,  while  the 
appellant  answers  it  In  the  negative.  The 
latter  bases  Its  answer  upon  tbe  authority  of 
the  dissenting  opinion  filed  In  the  Orlmm 
Case,  snpra,  and  the  opinion  of  the  Supreme 
Court  ot  the  United  States  in .  the  case  of 
Simon  v.  Southern  Ry.  Co.,  236  U.  S.  115,  35 
Sup.  Gt  256,  59  L.  Ed.  492.  By  reading  the 
dissenting  opinion  in  the  Grimm  Case  It  will 
be  seen  that  It  was  predicated  upon  the  idea 
that  said  section  7042  only  applied  to  service 
of  process  in  cases  involving  controversies 
growing  out  of  insurance  contracts  made  In 
this  state  with  a  foreign  Insurance  company 
dcdng  business  herein  under  a  license  duly 
issued  to  it,  and  therefore  service  of  process 
upon  such  a  company,  under  that  section 
of  the  statutes,  conferred  no  Jurisdiction  upon 
the  courts  of  this  state  to  try  a  case  arising 
out  of  such  a  contract  made  in  some  other 
state  or  country.  This  contention  of  the  peti- 
tioner, in  my  opinion,  is  a  clear  misconception 
of  the  meaning  of  said  section  7042,  and  of 
tbe  class  of  cases  to  which  it  applies.  In 
addition  to  what  was  said  upon  this  question 
iU  tbe  Grimm  Case,  I  wish  to  say  that  in  the 
light  of  the  history  of  this  statute,  as  shown 
by  the  various  amendments  made  thereto 
from  time  to  time  and  the  evils  the  Legis- 
lature intended  thereby  to  remedy,  there  Is 
no  longer  a  shadow  of  doubt  but  what  it 
was  the  design  of  the  Legislature,  by  enact- 
ing section  7042,  to  provide  for  process  In 
suits  Involving  controversies  arising  out  of 
all  lawful  contracts  of  insurance  issued  by 
such  companies  outside  of  this  state  as  well 
as  those  made  in  it,  except  those  mentioned 
in  section  7044  and  the  classes  of  cases  men- 
tioned in  the  case  of  Old  Wayne  Life  Asso- 
daUon  v.  McDonough,  204  U.  S.  22,  27  Sup. 
Ct.  236,  51  L.  Ed.  345,  which  wUl  be  carefully 
considered  later.  That  being  unquestionably 
true,  then  if  that  section  is  constitutional, 
then  clearly  tbe  petitioner  here  was  served 
with  due  process  of  law  within  the  meaning 
of  the  due  process  clauses  of  tbe  state  and 
federal  Constitutions.  Tbe  Grimm  Case, 
therefore,  has  no  bearing  whatever  upon  tbe 
constitutional  questions  presented. 
'  While  there  is  some  language  used  tn  the 
opinion  of  the  court  in  the  case  of  Simon  v. 
Southern  Ry.  Co.,  supra,  which  seems  to  lend 
support  to  tbe  contention  of  counsel  fur  tbe 
petitioner,  yet  when  read  in  the  light  of  tbe 
facts  of  that  case  and  the  statute  tbe  court 
had  under  consideration,  both  of  which  are 
totally  different  from  those  presented  by  this 
record,  it  docs  not,  in  my  opinion,  bear  tbe 
construction  placed  upon  It  by  counsel  for  tbe 
petitioner,  nor  Is  it  applicable  or  controlling 
in  the  c«ae  at  bar.  In  order  to  get  a  clear 
comprehension  of  that  case  I  will  briefly  state 
the  principal  fticts  thereof,  as  tbey  appear 
in  the  statement  of  them,  as  made  by  that 
couft  In  that  case  the  i)etition  charged  that 
tbe  plaintiff  was  a  resident  of  Louisiana,  and 
the  defendant  was  a  Virginia  railroad  corpo- 


ration, doing  business  In  tbe  former  state; 
that  the  plaintiff  purchased  a  tldcet  from  de- 
fendant, from  Salem,  Ala.,  to  Meridian,  Bflss., 
and  that,  while  traveling  over  the  lines  of 
the  defendant  In  Alabama,  through  its  n^Ii- 
gence  a  collision  occurred  in  wblch  the 
plaintiff  was  Injured.  The  suit  was  broui^t 
in  the  district  court  for  the  parish  of  Orleans 
in  tbe  state  of  Louisiana,  and  the  petltloo 
alleged  several  items  of  damages  aggregating 
something  over  $13,000.  At  all  the  times 
mentioned  there  was  in  force  in  the  state 
of  Louisiana,  an  act  of  tbe  Legislature,  known 
as  "Act  No.  B4  of  1904,"  two  sections  Of 
which  are  as  follows: 

"Section  1.  That  it  shall  be  the  duty  of  every 
foreign  corporation  doing  any  bnaneas  in  this 
state  to  file  in  the  ofilce  of  tbe  secretary  of  state 
a  written  declaration  setting  forth  and  contain- 
ing the  place  or  locality  of  its  domicile,  the  place 
or  places  in  the  state  where  it  is  doing  business, 
and  tbe  nante  of  its  agent  or  agents  or  other  offi- 
cer in  tliiB  state  upon  whom  process  may  be 
served." 

"Sec.  2.  •  *  •  Whenever  any  snch  corpora- 
tion shall  do  any  butdnese  of  any  nature  what- 
ever in  this  state  without  tiaving  complied  with 
the  lequirements  of  section  1  of  this  act,  it  may 
be  sued  for  any  legal  cause  of  action  in  any  par- 
ish of  the  state  where  it  may  do  bnsiness,  aaS 
service  of  process  in  such  suit  may  be  made  upon 
the  secretary  of  state  the  same  and  with  tbe 
same  validity  as  if  such  corporation  had  been 
personally  served." 

Having  availed  himself  of  these  statutes 
the  plaintiff  had  a  summons  issued  for  the 
defendant,  directed  to  "tbe  Southern  Railway 
Company,  through  Hon.  John  T.  Michel,  Sec- 
retary of  State  of  Louisiana,  New  Orleans," 
and  required  the  defendant  to  answer  In  10 
days.  The  deputy  sheriff,  on  December  3, 
1904,  served  the  citation  and  petition — 
"on  the  within  named  Southern  Railway  Com- 
pany in  the  parish  of  Bast  Baton  Rouge,  state 
of  Louisiana,  by  personal  service  on  E.  <I.  Mc- 
Groney,  assistant  secretary  of  state;  Jno.  T. 
Michel,  secretary  of  state  being  absent  at  th* 
time  of  service." 

The  assistant  secretary  of  state  filed  the 
citation  and  petition  in  bis  ollice.  No  notice, 
however,  was  given  to  the  defendant  by  the 
secretary  of  state  of  the  service  of  tbe  cita- 
tion upon  hlin,  or  of  tbe  fact  that  suit  bad 
been  brought  against  it  It,  therefore,  made 
no  appearance  in  the  suit,  and  on  January 
10,  1905,  a  Judgment  by  default  was  entered 
against  tbe  defendant;  and  thereafter,  on 
January  20th,  upon  evidence  Introduced  by 
tbe  plaintiff,  tbe  court  rendered  a  Judgment 
for  him  for  the  full  amount  sued  for.  That 
on  February  6,  1005,  the  defendant  having 
heard  of  the  rendition  of  the  Judgment  against 
it,  filed  a  biU  in  the  Circuit  Court  of  the  Unit- 
ed States  for  tbe  District  of  Louisiana,  asl:- 
ing  that  Simon  be  perpetually  enjoined  fnun 
enforcing  said  Judgment  The  bill  of  the 
railway  company,  asking  for  the  injunction, 
charged,  fraud  on  the  part  of  Simon  in  pro- 
curing the  Judgment  Froceeding,  that  court 
says: 

"The  bill  further  alle«ed  that  the  Southera 
Railway  was  not  deing  basiness  ia  the  state  of 
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Lonialuia;  tbat't^  aervice  npon  the  aeaetaty 
or  aasutant  secretary  of  atate  wag  not  a  cita- 
tion upon  the  railway  company,  and  was  null 
and  void  for  the  purpose  of  bringing  it  under  the 
|nrisdiction  of  the  eiril  district  conrt;  that  any 
judgment  rendered  npon  snch  attempted  'citation 
woiild  be,  if  rendered  without  appearance  of  the 
defendant,  a  judgment  without  due  process  of 
law,  and  consequently,  in  violation  or  the  Con- 
stitution' ;  that  the  railway  company  had  never 
.received  the  citation  issned  in  the  suit,  nor  was 
it  advised,  nor  had  it  any  knowledge,  of  the 
pendency  of  said  proceedings  nntU  after  the  ren- 
dition of  the  judgment;  that  the  verdict  of  the 
jury  having  been  rendered  upon  false  testimony 
and  without  notice,  it  wonld  be  against  good  con- 
science to  allow  the  judgment  thereon  to  be  en- 
forced against  the  railway  company,  which  has 
no  remedy  at  law  in  the  premises,  and  has  a 
complete  meritorious  defense  to  the  claim  on 
.which  the  judgment  is  based ;  that  by  fraud  and 
accident,  unmixed  with  its  own  negligence,  the 
railway  company  has  been  prevented  from  mak- 
ing such  defense." 

The  cause  was  by  the  Circuit  Court  re- 
ferred to  a  master  to  hear  the  evidence  and 
to  report  bis  conclusions  of  law  and  &ct& 
He  found  tbat  the  railway  was  not  doing 
business  in  Louisiana  in  the  sense  of  the 
statute;  tbat  tbe  Judgment  was  not  fraud- 
ulent, but  was  void  because  service  upon  tbe 
assistant  secretary  of  state  was  not  tbe 
"service  upon  the  secretary  of  state,"  re- 
quired by  the  statute.  The  Circuit  Court 
found  that  tbe  railway  company  was  doing 
business  in  New  Orleans,  but  ruled  that  the 
Act  54  did  not  provide  for  service  on  the 
assistant  secretary  of  state,  and  hence  tbat 
tbe  Judgment  by  default  in  tbe  state  court 
was  void  for  want  of  Jurisdiction  of  tbe  per- 
son of  the  defendant.  Tbe  Circuit  Court  did 
not  consider  tbe  question  of  fraud,  but,  as 
before  stated,  held  that  the  state  Judgment 
was  void  because  the  Louisiana  statute  pro- 
viding for  service  on  foreign  corporations  was 
unconstitutional :  and  it  entered  a  permanent 
Injunction  against  said  Simon,  as  prayed  for 
In  the  bilL  From  that  Judgment  Simon  ap- 
pealed the  case  to  the  Supreme  Court  of  tbe 
United  States. 

Before  taking  up  the  Simon-Railway  Case, 
It  should  be  borne  in  mind  tbat  section  1  of 
the  Louisiana  statute  before  quoted  was  not 
before  the  Supreme  Court  of  tbe  United 
States  for  consideration,  because  the  service 
of  Simon  in  that  case  was  had,  if  at  all,  upon 
the  Bailway  Company,  under  the  authority  of 
section  2  of  tbat  act,  and  was  served  upon 
tbe  assistant  secretary  of  state  instead  of 
the  secretary,  as  tbe  act  required.  This  is 
made  clear  and  set  at  rest  by  the  following 
language,  quoted,  from  page  129  of  236  U.  S., 
page  260  of  35  Sup.  Ct.,  59  L.  Ed.  492,  of 
opinion  of  Mr.  Justice  Lamar,  who  delivered 
tbe  opinion  in  that  case: 

"The  broader  the  ground  of  the  dedsion  here, 
the  more  likelihood  there  will  be  of  affecting 
judgments  held  by  persons  not  before  the  conrt. 
We,  therefore,  purposely  refrain  from  passing 
npon  cither  of  the  propositions  decided  in  the 
courts  below,  and  without  discussing  the  right 
to  sue  on  a  tronsitory  cause  of  action  and  serve 
the  same  on  an  afffnt  voluntarily  appointed  by 
•  the  foreign  corjioratioa,  we  pat  tbe  decirion  here 


on  the  special  fact,  relied  on  in  the  oonrt  below, 
that  in  this  case  the  cause  of  action  arose  within 
the  state  of  Alabama,  and  the  suit  therefor,  in 
the  Louisiana  convt,  was  served  on  an  agent 
designated  by  a  LouisiaBa  statute.  Subject  to 
exceptions,  not  material  here,  every  tiate  am  the 
undouhted  right  to  provide  for  aervice  of  pro- 
eeu  vpon  any  foreign  oorp«ralio«M  doing  buei- 
nei»  therein,  to  reaittre  *uoh  eompanie*  to  name 
agent*  «pofi'  vfhom  lervioe  mat/  M  made,  and  al- 
to to  provide  that  t«  ease  of  the  company'$  fail- 
ure to  apttoint  tuoh  agent,  lervice,  in  proper 
oatet,  may  he  made  upon  an  ofioer  deeignated  ip 
late.  Mutual  Reserve  Aas'n  v.  Pbelpa,  190  U. 
S.  147  [23  Sup.  Ct  707,  47  L.  Ed.  9871;  Mutual 
Life  Ins.  Co.  v.  Spartley,  172  U.  S.  608  [19  Sup. 
Ct.  308,  43  L.  Bd.  569]." 

After  thusly  stating  the  facts  of  the  Slmon- 
Rallway  Case,  ct^ylng  the  statute  under 
which  service  of  process  in  that  case  was  at- 
tempted to  be  had,  and  what  the  court  In  that 
case  did  ttot  consider  or  decide,  we  will  now 
review  what  it  did  decide  therein.  Following 
Immediately  the  quotation  last  made  from 
that  opinion,  the  Supreme  Conrt  of  the  Unit- 
ed States  held  that  the  second  section  of 
the  statute  of  Louisiana,  the  one  under  which 
the  pretended  service  was  bad,  was  unconsti- 
tutional, in  the  following  language: 

"But  this  power  to  designate  by  statute  the 
officer  upon  whom  service  In  suits  against  for- 
eign corporations  may  be  made  relates  to  busi- 
ness and  transactions  within  the  jurisdiction  of 
the  state  enacting  the  law..  Otherwise,  claims 
on  contracts  wherever  made,  and  suits  for  torts 
wherever  committed,  might,  by  virtue  of  such 
compulsory  statute,  be  drawn  to  the  jnrisdiction 
of  any  state  in  which  the  foreign  corporation 
mightj  at  any  time,  be  carrying  on  business.  The 
manifest  inconvenience  and  hardship  arising 
from  such  extraterritorial  extension  of  jurisdic- 
tion, by  virtue  of  the  power  to  make  snch  com- 
pulsory appointments,  could  not  defeat  the  power 
if  in  law  it  could  be  rightfully  exerted.  But 
these  possible  inconveniences  serve  to  emphasize 
the  importance  of  the  principle  laid  down  in  Old 
Wayne  Life  Association  v.  McDonough,  204  U. 
S.  22  [27  Sup.  Ct.  236,  51  L.  Ed.  345],  that  the 
statutory  consent  of  a  foreign  corporation  to  be 
sued  does  not  extend  to  causes  of  action  arising 
in  other  states.  In  that  case  the  Pennsylvania 
statute,  as  a  condition  of  their  doing  business  in 
the  state,  required  foreign  corporations  to  file  a 
written  stipulation,  agreeing  'that  any  legal  pro- 
cess affecting  the  company  served  on  the  insur- 
ance commissioner  •  •  *  shall  have  the  same 
effect  as  if  served  personally  on  tbe  company 
within  this  state.'  The  Old  Wayne  Life  Associ- 
ation having  executed  and  delivered,  in  Indiana, 
a  policy  of  insurance  on  tbe  life  of  a  citizen  of 
Pennsylvania  was  aned  thereon  in  Pennsylvania.- 
The  declaration  averred  that  the  company  'has 
been  doin^  business  in  the  state  of  Pennsylvania, 
issuing  policies  of  life  insurance  to  numerous  and 
divers  residents  of  said  county  and  state,'  and 
service  was  made  on  the  commissioner  of  insur- 
ance. The  association  made  no  appearance,  and 
a  judgment  by  default  was  entered  against  it. 
Thereafter  suit  on  the  judgment  was  brought  in 
Indiana.  The  plaintilf  there  introduced  tbe  rec- 
otd  of  the  Pennsylvania  proceedings,  and  claim- 
ed that,  under  the  full  fiutfa  and  credit  dense  of 
the  Constitution,  he  was  entitled  to  recover 
thereon  in  tbe  Indiana  court.  There  was  no 
proof  as  to  the  company  having  done  any  busi- 
ness in  the  state  of  Pennsylvania,  except  the  le- 
gal presumjition  arising  from  the  statements  in 
the  declaration  as  to  soliciting  insurance  in  that 
state.  This  conrt  said:  *But  even  If  It  be  assum- 
ed that  the  company  was  engaged  in  some  busi- 
ness in  Pennsvlvaaia  at.  the  tima  the  oimtraet  la 
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question  waa  made,  it  cannot  be  bdd  that  the 
company  agreed  that  aenrice  of  process  upon  the 
insurance  commissioner  of  that  commontrealth 
would  alone  be  sufficient  to  bring  it  into  court 
in  respect  of  all  business  transacted  by  it.  no 
matter  where,  with  or  for  the  benefit  of  dtiEens 
of  Pennsylvania.  *  •  •  Conceding,  then,  that 
by  going  into  PennsylTania,  without  first  com- 
plying with  its  statute,  the  defendant  association 
may  be  held  to  have  consented  to  the  service  up- 
on the  insurance  commissioner  of  process  in  a 
suit  brought  against  it  there  in  respect  of  busi- 
ness transacted  by  it  in  that  commonwealth, 
such  assent  cannot  properly  be  Implied  where  it 
affirmatively  appears,  as  it  does  here,  that  the 
business  was  not  transacted  in  Pennsylvania. 
*  *  *  As  the  suit  in  the  Pennsylvania  court 
was  upon  a  contract  executed  in  Indiana,  as  the 

Sersonal  judgment  in  that  court  against  the  In- 
iana  corporation  was  only  upon  notice  to  the 
insurance  commissioner,  without  any  legal  notice 
to  the  defendant  association  and  without  its  hav- 
ing appeared  in  person,  or  by  attorney,  or  by 
agent  in  the  suit,  and  as  tiie  act  of  the  Pennsyl- 
vania court  in  rendering  the  judgment  must  be 
deemed  that  of  the  state  within  the  meaning  of 
the  Fourteenth  Amendment,  we  hold  that  the 
judgment  in  Pennsylvania  was  not  entitled  to 
the  faith  and  credit  which,  by  the  Constitntion, 
is  required  to  be  given  to  the  *  •  *  judicial 
proceedings  of  the  several  states,  and  was  void 
as  wanting  in  due  process  of  law.'  " 

As  before  stated,  It  should  be  rememhered 
that  in  that  case  Simon  purchased  hU  ticket 
at  and  from  Salem,  Ala.,  to  Meridian,  Miss., 
and  that  while  riding  on  that  ticket  he  was 
injured  in  Alatama;  also  that  aervioc  of  the 
summons  in  that  case  loas  not  had  under  the 
authority  of  the  first  section  of  the  Iiouisiana 
act  mentioned,  which  authorizes  service  of 
process  in  such  cases  upon  one  of  the  com- 
paW»  own  agents  or  officers  In  the  state; 
but  said  service  was  had  under  the  second 
section  of  said  act,  which  only  applies  when- 
ever any  such  company  transacts  any  busi- 
ness in  that  state  uAthovt  having  complied 
with  the  requirements  of  section  1  at  said 
act,  and  then,  and  only  then,  could  service 
of  process  be  had  upon  the  secretary  of  state. 
Tliat  is,  service  under  the  second  section 
could  never  be  had  where  the  railway  com- 
pany bad  complied  with  the  requirements  of 
the  first  section  of  the  act,  for  in  that  case 
the  service  would  have  to  be  had  under  it, 
and  not  the  second  section;  and  there  was 
not  a  scintiUa  of  evidence  introduced  In  that 
case  which  tended  to  show  said  company  had 
not  compiled  with  the  requirements  of  that 
section,  which,  of  itself,  was  sufficient  to 
tender  Inoperative  the  second  section,  for  the 
obviouB  reason  that  it  expressly  provides, 
whenever  any  sudi  company  transacts  any 
business  in  that  state  without  complying 
with  the  requirements  of  the  first  section, 
then  service  may  be  had  under  the  authority 
of  the  second  section.  But  concede  that  the 
railway  company  had  complied  with  the  re- 
quirements of  the  first  section,  then  of 
course,  in  the  express  language  of  the  sec- 
ond sectltn  it  could  not  apply  or  become  oper- 
ative In  that  case,  for  the  company  had  com- 
piled with  the  requirements  of  the  first  sec- 
tion. 

And  it  sliould  also  be  noted,  in  this  connec- 


tion, that  two  concnrring  facts  bad  to  afflxma- 
tively  appear  before  the  second  sectloii  could, 
under  its  express  provisions,  apply  to  tliat 
case:  First,  that  the  railway  company  had 
not  complied  witb  the  requironents  of  sec- 
tion 1;  and,  second,  that  the  company  was 
doing  business  in  that  state  without  author- 
ity from  the  state  to  do  so.  There  was  no 
showing  of  noncompliance  with  the  former, 
and  therefore  all  business  shown  to  have  been 
transacted  in  that  state  by  the  railway  com- 
pany must  be  presumed  to  have  beea  law- 
ful, and  not  unlawful,  under  the  laws  of  that 
state,  as  well  as  that  of  other  states.  In 
other  words,  the  second  section  was  designed 
to  provide  for  service  upon  all  such  corpora- 
tloDS  which  were  poadiers  or  interlopers, 
transacting  business  illegally  In  that  state. 
In  other  words,  by  reading  the  second  section 
of  the  Iioulsiana  act.  It  will  be  seen  that  It 
onlu  applies  to  suits  brought  against  a  fot^ 
elgn  corporation  doing  business  in  that  state 
without  authority  therefrom,  and  therefore 
it  could  not  apply  to  the  Simon-Railway  Case, 
because  that  suit  was  based  upon  a  tort  com- 
mitted, not  In  Louisiana,  but  in  the  state  of 
Alabama.  The  mere  fact,  If  it  was  a  fact, 
of  which  there  was  no  evidence  either  way, 
that  the  railway  company  may  have  bem  do- 
ing business  illegally  in  Louisiana,  that  is, 
without  authority  from  the  state,  could  not 
expand  the  provisions  of  that  section  so  as 
to  embrace  suits  based  upon  torts  committed 
or  contracts  executed  in  another  state.  Nor 
was  the  railway  company  in  that  case  guilty 
of  any  conduct  from  which  the  law  could, 
or  would,  presume  that  it  had,  by  implication, 
consented  to  service  upon  the  secretary  of 
state  or  the  assistant  secretary.  Such  im- 
plication can  only  arise  from  the  fact  that 
the  transaction  out  of  which  the  suit  grew 
was  transacted  in  the  state  without  anthor^ 
Ity. 

The  second  section,  therefore,  In  tbe  very 
nature  of  the  case,  was  only  applicable  to 
suits  growing  out  of  said  Illegal  transactions. 
That  must  be  true,  for  the  reason  that  said 
section  by  express  terms  limits  its  operation 
to  suits  brought  in  that  state  growing  out 
of  such  Illegal  operations.  Let  me  make 
this  point  clear,  for  it  is  the  differentiation 
between  this  and  the  Simon'  Case  and  the 
one  upon  which  the  members  of  this  court 
differ.  The  second  section  of  the  Louisiana 
act  was  designed  to  afford  redress.  In  the 
courts  of  that  state,  to  only  such  persons  who 
had  been  induced  to  make  contracts  therein 
with  a  foreign  corporation  which  had  not 
complied  with  the  requirements  of  the  first 
section  thereof;  and  consequently  the  process 
authorized  to  be  Issued  and  served  by  the  sec- 
ond section  was,  of  necessity,  limited  to  suits 
growing  out  of  said  poadilng  contracts  so 
made  in  that  state;  and  it  could  not  pos- 
sibly apply  to  any  contract  made  in  any  other 
state  or  country.  This  is  the  principle  upon 
which  the  cases  of  Mutual  Reserve  Assoda- 
tiou  T.  Phelps,  180  O.  S.  147,  23  Sup.  Ct.  707. 
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«T  L.  Od.  987,  and  Mutual  LUa  Inaoranoe 
Co.  ▼.  Spnitley,  172  U.  8.  608.  19  Snp.  Ot 
308,  48  L  Bd.  669,  are  based;  and  that  la 
tlie  reaBon,  and  the  sole  reason,  upon  which 
the  learned  Judge  who  wrote  the  opinion  In 
the  Simon-Hallway  Case  used  this  language: 
"But  this  power  [the  power  to  serve  the  secre- 
tary of  state  without  the  consent  of  the  com- 
pan;]  to  designate  by  statute  the  officer  upon 
whom  service  in  suits  against  foreign  corpora- 
tions may  be  made  relates  to  business  and  trans- 
actions within  the  juriadicti(Hi  of  the  state 
enacting  the  law."  « 

This  l8  <tearly  the  meaning  of  the  second 
section;  and  I  am  nnable  to  see  what  other 
meaning  that  court  or  any  other  court  could 
give  to  it. 

MoreoTW,  imder  the  second  section,  be- 
cause of  the  fact  that  a  foreign  corporation 
Illegally  transacted  business  In  Louisiana — 
perchance  Just  one  transaction  (and  the  rec- 
ord disclosee  In  that  case  It  was  not  exten- 
sive)— it  may  be  sued  in  the  courts  thereof 
upon  an  lawful  hnslness  transactions  con- 
ducted In  another  state,  as  well  as  upon  the 
illegal  transactions  cendncted  In  that  state, 
then  why  was  the  first  section,  which  Is  gen- 
eral in  its  provisions,  enacted?  I  respect- 
faUy  submit,  nraie  whatever;  and  to  answer 
the  question  otherwise  would  permit  the  sec- 
ond section  (which  is  an  exception  to,  or, 
more  accurately  spealdng,  is  an  assisting  ad- 
junct to  the  first,  designed  to  cover  the  poach- 
ing transactions  not  embraced  In  the  first) 
not  only  to  control  first  the  principal  part  of 
the  act,  but  wonld  practically  repeal  it  and 
wipe  it  from  the  statutes  of  Louisiana ;  and 
that,  too,  would  be  brought  about  by  the  ille- 
gal act  of  a  wrongdoer.  This  was  the  Identi- 
cal question  that  was  Involved  in  the  case  of 
Old  Wayne  Life  Association  v.  McDonough, 
204  17.  S.  22,  27  Sup.  Ct  236,  61  L.  Ed.  846 ; 
and  the  ruling  of  the  court  in  that  case  was 
Just  as  it  was  on  the  Simon-Hallway  Case. 
This  Is  made  clear  from  the  following  lan- 
guage quoted  from  the  former: 

"But  even  if  it  be  assumed  that  tlie  company 
was  engaged  in  some  business  in  Pennsylvania 
[wbicli  was  without  authority]  at  the  time  the 
contract  in  question  was  made,  it  cannot  be  held 
that  the  company  agreed  that  service  of  process 
npom  the  insarance  commissioner  of  that  com- 
monweaith  would  alone  be  sufficient  to  bring  it 
into  court  in  respect  of  all  business  transacted 
by  it,  no  matter  where,  with  or  for  the  benefit 
of  citizens  of  Pennsylvania.  *  •  •  Conced- 
ing, ^«t,  tiiat  by  ^oing  into  Pennsylvania, 
witiiout  first  complying  with  its  statute,  the 
defendant  association  may  be  held  to  have  con- 
sented to  die  service  upon  the  insnranc^  com- 
missioner of  process  in  a  suit  bronght  against 
it  there  in  respect  of  business  transacted  by 
it  in  that  commonwealth,  such  assent  cannot 
properly  be  implied  where  it  affirmatiTely  ap- 
pears, as  it  does  here,  that  the  business  was  not 
transacted  in  Pennsylvania.  *  *  *  As  the 
.suit  in  the  Pennsylvania  court  was  upon  a  con- 
tract executed  in  Indiana ;  as  the  personal 
judgment  in  that  court  against  the  Indiana  coi^ 
poration  was  only  upon  notice  to  the  insurance 
commissioiier,  without  any  legal  notice  to  the 
defendant  association  and  without  its  having 
appeared  in  person,  or  by  attorney,  or  by  agent 
in  the  suit,  and  as  the  act  of  the  Pennsylvania 
court  in  rendering  the  judgment  must  be  deemed 
184aw.-«4 


that  of  the  state  within   the  meaning  of  the 

Fourteenth  Amendment,  we  hold  that  the  judg- 
ment in  Pennsylvania  was  not  entitled  to  the 
faith  and  credit  which,  by  the  Constitution,  is 
required  to  be  given  to  the  •  *  •  judicial 
proceedings  of  the  several  states,  and  was  void 
as  wanting  in  due  process  of  law." 

By  the  use  of  the  words: 

"Conceding,  then,  that  by  going  into  Pennsyl- 
vania, without  first  complying  with  its  statute 
[which  made  its  contract  illegal]  the  defendant 
association  may  be  held  to  have  consented  [by 
implication]  to  the  service  upon  the  insurance 
commissioner  of  process  in  a  suit  brought 
against  it  there  in  respect  of  business  transact- 
ed by  it  in  that  commonwealth  [which  was  with- 
out permission  of  the  state,  and  therefore  il- 
legal}, such  assent  cannot  properljf  be  implied 
where  it  affirmatively  appears,  as  it  does  here, 
that  the  business  was  not  transacted  in  Penn- 
sylvania" 

— the  court  meant  to  say,  and  did  In  effect 
say,  that  because  of  the  fact  that  the  Old 
Wayne  Company  had,  previously  to  the  time 
it  executed  and  delivered  the  policy  there  in 
suit  to  the  insured  In  the  state  of  Indiana, 
been  transacting  business  In  Pennsylvania 
without  authority  constituted  no  ground, 
within  the  meaning  of  the  Pennsylvania  stat- 
ute, from  which  the  court  could  presume  that 
the  company  had  consented  by  implication 
that  the  insurance  commissioner  of  Pennsyl- 
vania might  accept  service  of  process  in  a 
suit  based  upon  the  poUcy  so  executed  and 
deUvered  in  the  state  of  Indiana,  notwith- 
standing the  fact  that  such  a  presumption 
would  have  been  Indulged  in  against  the  com- 
pany bad  that  suit  been  based  upon  one  of 
the  policies  mentioned,  executed  and  deliver- 
ed by  it  in  Pennsylvania,  without  authority 
given  by  that  state.  In  that  case,  as  in  the 
Simon  Case,  there  was  no  express  agreement 
that  service  might  be  had  upon  any  one,  yet 
the  court  stated  that  it  might  have  Implied 
consent  of  service  in  that  case  had  the  com- 
pany illegally  entered  said  state,  and  there 
have  transacted  the  business  out  of  which 
tliat  litigation  arose  in  violation  of  its  laws ; 
but  in  that  case  it  refused  to  indulge  in  such 
presumptions  because  the  uncontradicted  evi- 
dence showed  that  the  transaction  out  of 
which  that  litigation  arose  was  not  conducted 
in  the  state  In  which  the  salt  was  bronght 
and  process  served,  and  therefore  held  that 
In  the  very  nature  of  the  case  it  could  not 
be  presumed  that  the  company,  by .  implica- 
tion, consented  to  service  in  the  state  of 
Pennsylvania  from  the  mere  fact  that  it  had 
Illegally  transacted  other  business  therein 
than  that  out  of  which  that  litigation  arose, 
without  first  complying  with  tiie  laws  of  that 
state,  wben.it  affirmatively  appeared  that  the 
illegal  transaction  sued  on,  and  upon  which 
the  implied  consent  was  predicated,  was  not 
conducted  In  Pennsylvania,  but  was  transact- 
ed in  the  state  of  Indiana,  and  in  the  Simon 
Case,  in  the  state  of  Alabama ;  but  neither  oi| 
those  suits  were  brought  in  the  state  where 
the  policy  was  executed.  It  was  for  this  rea- 
son that  the  Supreme  Court  of  the  United 
States  held.  In  the  Old  Wayne  and  the  Simon 
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Cases,  that  snCh  a  statute,  as  the  second  sec-  [ 
tlon  of  the  Louisiana  act,  was  unconstitution- 
al and  void  If  Its  design  was  to  authorize  serv- 
Ice  of  process  upon  any  such  company  in  a 
salt  based  upon  other  than  Illegal  transac- 
tions conducted  in  the  state  where  the  suit 
was  brought,  and  that  was  correct  because' 
that  section  only  applies  to  suits  biased  upon 
policies  Ulegally  issued  In  that  state.  Sup- 
pose ttie  service  In  the  Simon  Case  had  been 
under  the  first  section  of  the  Louisiana  act, 
which  prortdes  for  service  upon  the  statutory 
agent  of  the  company  (I  use  the  words,  "stat- 
utory agent,"  In  the  sense  that  those  mention- 
ed in  tlie  first  section  are  statutory  agents 
as  well  as  actuaj  agents,  In  so  far  as  service 
of  process  Is  concerned),  then  could  it  be  seri- 
ously contended  that  the  service  In  that  case 
would  not  have  been  valid,  that  Is,  If  it  was 
doing  a  legitimate  business  there  at  the  time? 
I  think  not  Otherwise,  no  suit  could  be 
brought  in  the  courts  of  this,  that,  or  any 
other  state  against  any  foreign  corporation 
doing  business  here,  by  any  one,  resident  or 
nonresident,  upon  any  cause  of  action  accru- 
ing  outside  of  tMs  state.  That  is  not  the 
law,  nor  never  will  be,  as  long  as  the  Im- 
maculate flower  of  Justice  continues  to  bloom 
in  the  human  heart  The  service  in  this 
case  was  had  under  the  authorily  of  section 
7042,  B.  S.  1909,  which  corresponds  to  the 
first  section  of  the  Louisiana  act  and  not 
under  section  7044,  H.  S.  1909,  which  is  sub- 
stantially the  same,  and  designed  to  serve 
the  same  purpose  as  did  the  second  section 
of  the  Louisiana  Act  Section  7044  reads: 
"Additional  Service. — Service  of  Bummons  in 
any  action  aitainst  an  in8urance  company,  not 
incorporated  under  and  by  virtue  of  the  laws  of 
this  state,  and  not  authorized  to  do  busineBS  in 
this  state  by  the  superintendent  of  insurance, 
shall,  in  addition  to  the  mode  prescribed  in  sec- 
tion 7042,  be  valid  and  legal  and  of  the  same 
fbrce  and  effect  as  personal  service  on  a  private 
individual,  if  made  by  deUvering  a  copy  of  the 
summons  and  complaint  to  any  person  within 
this  state  who  shall  solicit  insurance  on  behalf 
of  any  such  insurance  corporation,  or  make  any 
contract  of  insurance,  or  collect  or  receive  any 
premium  for  insurance,  or  who  adjusts  or  set- 
tles a  loss  or  pa^rs  the  same  for  such  insurance 
corporation,  or  in  any  manner  aids  or  assists 
in  doing  either." 

Had  this  salt  been  brought  under  section 
7044  instead  of  section  7042,  then  the  case 
would  have  been  on  all  fouiB  with  the  Old 
Wayne  and  Simon  Cases,  for  the  reason  the 
former  section  only  applies  where  the  pcdlcy 
sned  on  Is  Issued  in  this  state  by  such  a  com- 
pany without  first  complying  with  sections 
7040,  7041,  and  7042,  R.  S.  1909.  This  Is  bas- 
ed upon  the  express  authority  of  Mutual 
Reserve  Ass'n  v.  Phelps,  190  U.  S.  147,  23 
Sup.  Ct.  707,  47  li  Ed.  987 ;  Mutual  Life  Ins. 
Co.  T.  Spratley,  172  U.  S.  603, 19  Sup.  Ct.  308, 
43  Ii  Ed.  669,  and  the  New  England  Ufe 
Insurance  Co.  v.  Woodworth,  111  U.  S.  138, 
4  Sup.  Ct.  364,  28  L.  Kd.  379;  and  the  same 
process  of  reasoning  used  by  the  Supreme 
Court  of  the  United  States  in  the  Old  Wayne 
and  the  Simon  Cases,  that  la,  the  said'  stat- 


ute OBljr  applies  to  lioaefaers  or  isterlopen 
who  have  issued  policies  In  a  state  without 
first  complying  with  her  laws.  Consequently, 
had  the  policy  sued  on  been  illegally  issued 
in  this  state,  then,  as  the  court  said  in  the 
Old  Wayne  and  SUnon  Oases,  Uiere  would 
have  been  an  Implied  consent  that  service  of 
process  In  a  suit  brought  thereon  in  the 
courte  of  this  state  might  have  been  had 
uiK>n  the  persons  ^tedfled  in  said  section 
7044.  Since,  honi\-ever,  it  affirmatively  ap- 
pears that  the  appellant  bad  fully  complied 
vrith  the  requlrementa  of  said  section  7042, 
and  the  policy  having  been  issued  in  the  state 
of  Colorado,  the  case  is  not  embraced -within 
the  provision  of  said  section  7044,  bat  falls 
squarely  within  the  letter  and  spirit  of  sec- 
tion 7042,  and  tlierefore  removes  it  firom  the 
operation  of  the  mie  annoonoed  in  the  Old 
Wayne  and  Simon  Oases,  and  brings  it  com- 
pkebeSy  within  the  iMlnciples  at  law  laid 
down  in  the  case  of  State  ex  reL  v.  Grimm, 
289  Mo.  186,  loa  dt  160  to  171,  148  &  W. 
488. 

The  case  of  the  New  Kngliind  Life  Insur- 
ance Co.  V.  Woodworth,  111  U.  S.  138,  4  Snp. 
Ct.  864,  28  U  Ed.  379,  is  directly  in  point 
here.  It  was  an  action  upon  a  life  insurance 
policy  Issued  upon  the  life  of  Anne  EX  Wood- 
worth,  who  was  domiciled  at  the  time  the 
policy  was  taken  out  in  the  state  of  Michigan, 
and  who  died  at  Seneca  Falls,  N  Y.  She  had 
never  been  domiciled  in  the  state  of  Illinois, 
and  had  no  assets  in  the  state  of  Illinois, 
unless  the  policy  of  inauiance  constituted 
assets.  The  probate  court  of  Champaign 
county.  111.,  appointed  the  husband,  S.  E. 
Woodworth;  administrator  of  the  estate  of 
Anne  E.  Woodworth,  and  he  brought  suit  in 
the  court  of  the  state  of  Illinois  against  the 
New  England  Mutual  Life  Insurance  Com- 
pany, a  corporation  of  the  state  of  Massa- 
chusetts. Stephen  E.  Woodworth,  appointed 
administrator,  was  the  husband  of  Anne  E. 
Woodworth,  and  the  said  Stephen  E.  Wood- 
worth,  since  the  death  of  bis  wife,  has  been  a 
resident  of  the  connty  of  Champaign  and 
state  of  Illinois,  and  had  possession  of  the 
policy  at  the  time  the  suit  was  instituted 
On  this  state  of  f^cte,  the  defendant  request- 
ed the  presiding  judges  to  rule  that  the 
plaintiff,  as  administrator  appointed  In  Illi- 
nois, could  not  maintain  this  action.  The  re- 
quest was  overruled,  eind  the  case  carried  to 
the  Supreme  Court  of  the  United  States,  and 
that  court  sustained  the  preceding,  though 
the  service  was  upon  the  defendant  by  virtue 
of  a  statute  requiring  the  defendant  to  ap- 
point a  person  upon  whom  lawful  process 
could  be  served.  In  deciding  the  case,  the 
Supreme  Court  of  the  United  States  said: 

"In  view  of  this  legislation  and  the  policy  em- 
bodied in  it,  when  this  corporation,  not  organiz- 
ed under  the  laws  of  Illinois,  has,  by  virtue  of 
those  laws,  a  place  of  business  in  Illinois,  and 
a  general  agent  there,  and  a  resident  attorney 
there  for  the  service  of  prbceas,  and  can  be  com- 
pelled to  t>&y  its  debts  there  by  judicial  process, 
and  has  issued  a  policy  payaole,  on  death,  to 
an  administrator,  the  oorporatioD  muat  be  re- 
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gurded  aa  haring  a  domieUe  there,  in  the  sense 
of  the  rale  that  the  debt  «n  the  policy  is  asaeta 
at  Its  domicile,  so  as  to  uphold  the  grant  of  let- 
ters of  administration  there.  The  corporation 
will  be  preenmed  to  have  been  doing  business  in 
Illinoia  by  Tiftne  of  its  Umts  at  the  time  the 
intestate  died,  in  view  of  the  fact  that  it  was 
80  doing  business  there  when  this  salt  was 
brought  (as  the  bill  of  exceptions  alleges),  in 
the  absence  of  any  statement  in  the  record  that 
it  wa»  not  so  doing  business  there  when  the 
intestate  died.  In  view  of  the  statement  in  the 
letters,  if  the  only  personal  property  the  intes- 
tate had  waa  the  poucy,  as  the  bill  of  exceptions 
states,  it  waa  for  the  corporation  to  show  af- 
firmativelj  that  it  was  not  doing  bosineaa  in 
Illinois  when  she  died,  in  order  to  overthrow  the 
▼aBdity  of  the  letters,  by  thus  showing  that  the 
poUc7  was  not  assets  in  Illinoia  when  she  died. 
Tbe  general  rule  is  that  simple  contract  debts, 
such  as  a  policy  of  insurance  not  under  seal, 
are,  for  the  purpose  of  founding  administration, 
assets  where  the  debtor  resides,  without  regard 
to  the  place  where  the  policy  is  found,  as  this 
court  haa  recently  affirmed  in  Wyman  y.  Hal- 
stead.  105  tr.  S.  654  [3  Sup.  C5t  417,  27  L.  Ed. 
1068].  But  the  reason  why  the  state  which 
diarters  a  corporation  is  its  domicile  in  refer- 
ence to  debts  which  it  owes  is  because  there 
only  can  it  be  sued  or  found  for  the  service  of 
process.  This  is  now  changed  in  cases  like  the 
present ;  and  in  the  courts  of  the  United  States 
It  is  held  that  a  corporation  of  one  state,  doing 
business  in  another,  ia  suable  In  the  courts  of 
tbe  United  States  estaUiahed  *  *  •  in  the 
manner  provided  by  tiiose  laws.  Lafayette  In- 
surance Go.  v.  French,  18  How.  404  [15  L.  Bd. 
451] ;  Railroad  Co.  t.  Harris,  12  WalL  65  [20 
L.  Bid.  3541;  Ex  parte  Schollenberger,  96  U. 
g.  360  [24  L.  Ed.  8!»] ;  Railroad  Oo.  v.  Koonts, 
104  U.  S.  6,  10  [28  L.  Ed.  643]." 

Tills  cause  bad  been  died  and  approved  in 
Om  followlikg  cases:  Sonthem  Padflc  0<x  r. 
Denton,  146  U.  8.  202,  loc.  dt  207,  18  Sap. 
Ct.  44,  86  L.  Ed.  042;  Sbav  ▼.  Quincy  Min- 
ing Co.,  145  U.  S.  444,  loc.  dt.  462,  12  Sup. 
Gt  935,  36  L.  Ed.  768;  Fitzgerald  Const.  Co. 
V.  Fltagerald,  137  U.  8.  98,  loc  dt  106,  11 
Sup.  Ct  36,  34  L.  Bd.  608;  In  re  Louisville 
Underwriters,  134  V.  8.  488,  loc  dt  493,  10 
Sup.  Ct.  S67,  33  U  Bd.  991;  In  re  Magid- 
Hope  Mfg.  Oa  (D.  G.)  110  Fed.  loc.  cit  353; 
Burger  y.  Grand  Rapids  &  I.  R.  Co.  (C.  C.) 
22  Fed.  loc.  dt  563 ;  Kibbler  v.  St  Louis  & 
S.  F.  R.  Co.  (C.  C.)  147  Fed.  loc  dt  881 ; 
Elk  Garden  Ga  t.  T.  W.  Thayer  Co.  (C.  C.) 
179  Fed.  loc  dt.  558;  Mleh.  Aluminum  F. 
(Jo.  V.  Aluminum  Castings  Co.  (C.  C.)  190 
Fed.  loc  dt  883;  MoiMiey  r.  Buford  & 
George  Mfg.  Co^  72  Fed.  loc  dt  40,  18  C.  C. 
A.  421;  Hazeltine  v.  Mississippi  Val.  Fire 
Ins.  Co.  (G.  C.)  56  Fed.  loc.  dt.  745;  Over- 
man •Wheel  Co.  v.  Pope  Mfg.  Co.  (C.  C.)  46 
Fed.  loc  dt.  679;  Riddle  v.  New  York,  L. 
E.  &  W.  R.  Co.  (C.  C.)  39  Fed.  loc  dt  291; 
Zambrlno  v.  Galvestoq,  H.  &  S.  A.  Ry.  Ca  (O. 
O.)  88  Fed.  loc.  dt  462. 

Since  the  opinion  in  tbe  Simon-Railway 
Case  was  handed  down  a  case  similar  to  the 
one  at  bar  came  before  the  United  States 
District  Court  of  New  York,  and  it  was 
there  said: 

"In  Simon  r.  Southern  Railway,  236  U.  S. 
115,  36  Sup.  Ct  255  [59  L.  Ed.  4921  the  Su- 
preme Court  dedded  that  a  court  of  Louisiana 
had  not  acquired  jurisdiction  under  the  follow- 
ing facts:  Xhe  dmndant  was  a  railroad  com- 


pany '  organised  In  another  state,  having  Boa» 
of  its  railroad  in  Louisiana,  but  doing  some 
business  there.  The  statutes  of  Louisiana  di- 
rected all  foreign  corporations  doing  business  in 
the  state  to  appoint  an  agent  on  whom  process 
should  be  served,  and  provided  that  >f  the  cm- 
poration  failed  to  make  an  appointment  serv- 
ice might  be  made  upon  the  secretary  of  state. 
The  defendant  not  having  appointed  any  sudi 
agent  Simon  served  his  process  on  the  assistant 
secretai7  of  state,  in  an  action  arising  n{K)n  the 
tort  of  the  defendant  committed  within  the 
state  of  Alabama.  The  ground  of  the  decision 
was  that  the  implied  consent  of  the  corporation, 
arising  from  its  dc^g  business  within  Louisiana, 
must  be  limited  to  actions  arising  imt  of  the 
business  done  within  the  state.  The  same  rule 
was  laid  down  in  Old  Wayne  Life  Association 
V.  McDonough,  204  U.  8.  22,  27  Sup.  Ct  236, 
51  L.  Ed.  346 ;  the  action  there  being  in  Penn- 
sylvania upon  a  life  insurance  contract  executed 
in  Indiana  by  an  Indiana  corporation. 

"In  Simon  v.  Southern  Railway,  supra,  the 
court  especially  reserved  frmn  the  decision  a 
case,  such  as  uiose  at  bar,  where  a  foreign  cor- 
poration has  complied  with  the  state  statute  and 
appointed  an  agent  upon  whom  process  may  be 
served.  Such  a  case  at  first  blush  presents  an 
apparent  contradiction.  Since  1839  (Bank  of 
Augusta  V.  Earle,  13  Pet  519,  10  L.  Ed.  274) 
it  has  been  the  doctrine  of  the  Supreme  Court 
tiliat  a  foreign  corporation  was  a  fictitious  en- 
tity, which  tiad  no  existence  eatside  of  the 
territory  of  the  sovereign  iriuch  created  it  All 
its  acts  eJsewhere  must  be  viewed  as  those  of 
an  absent  principal,  acting  through  an  author- 
ised agent.  It  resulted  that  personal  jurisdio- 
tion  could  arise  only  when  some  agent  had  been 
appointed  who  was  expressly  snthocized  to  ap- 
pear or  to  accept  service  tor  the  absent  prin- 
dpal.  St  aair  v.  Cox,  106  U.  S.  360,  1  Sup. 
Ct  354,  27  U  EM.  222.  Otherwise,  the  foretKU 
state  muat  proceed  in  rem  against  the  property 
of  the  corporation,  or  in  personam  against 
agents  within  its  borders.  In  1856  (Lafayette 
Ins.  Go.  V.  Frendi,  18  How.  404,  15  L.  Ed.  451), 
the  court  modified  the  extreme  application  of 
this  doctrine  by  holding  that  when  a  corpora- 
tion did  business  within  a  foreign  state  which 
required  as  a  perquisite  the  appointment  of  an 
agent  consent  to  such  an  appointment  must  be 
assumed  from  the  doing  of  the  business,  and 
that  jurisdiction  in  personam  would  be  acquired, 
just  as  if  there  had  been  in  fact  an  appoint- 
ment    St  Clair  v.  Cox,  supra. 

"The  defendant  here  argues  that  the  terms  of 
such  an  implied  consent  cannot  be  supposed  to 
be  other  than  tlKrae  which  the  state  statute  at- 
tempts to  exact  and  that  if  the  implied  con- 
sent is  to  be  limited,  as  has  now  been  indubita- 
bly done,  the  express  consent  must  be  limited 
in  exactly  the  same  way.  Were  this  not  truev 
the  defendant  urges,  an  outlaw  who  refused  to 
obey  the  laws  of  the  state  would  be  in  better 
position  than  a  corporation  which  chooses  to 
conform.  The  theory  of  implied  consent  dialec- 
tically  requires  the  same  limitations  to  be  Im- 
posed upon  express  consents,  at  least  in  the  ab- 
sence of  some  explicit  language  to  the  contrary 
in  the  state  statute.  The  plaintiffs,  on  the  other 
hand,  urge  that  the  express  consent  of  a  for- 
dgn  corporation  to  the  service  of  process  upon 
its  agent  (section  16,  General  Corporation  Law; 
section  432,  Code  of  Civil  Procedure)  must  be 
interpreted  in  the  light  of  the  statutes  of  the 
state,  giving  jurisdiction  to  its  own  courts,  and 
that  in  the  cases  at  bar  residents  of  New  York 
may,  under  the  New  Tork  Code,  |  1780,  sue- 
foreign  corporations  upon  any  cause  of  action 
whatever.  While,  of  course,  the  jurisdiction  of 
this  court  over  the  subject-matter  of  suits  de- 
poads  altogether  upon  federal  statutes,  the 
question  now  is  of  personal  jurisdiction,  and 
that  depends  upon  the  Interpretation  of  the- 
consent  actually  given,  an  Interpretation  de- 
tennined  altogether  by  the  intent  of  the  stats 
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•tatntea.  n«t  Intent  bdng  determined,  theie 
ii  no  constitutional  objection  to  a  state's  ez- 
actinK  a  consent  from  foreign  corporations  to 
any  Jurisdiction  whicli  it  may  please,  as  a  con- 
dition of  doing  business.  Intent  and  power 
unitine  in  the  sections  in  question,  how  is  it 
possible  to  confine  the  proyision  to  actions  aris- 
ing from  business  done  within  the  state?  State 
ex  rel.  v.  Vandiyer,  222  Mo.  230  [121  S.  W. 
45]  where  the  opinions  of  the  Supreme  Court  of 
the  United  States  are  reviewed.  These  two  ar- 
guments, treated  as  mere  bits  of  dialectic,  lead  to 
opposite  results,  each  by  unquestionable  deduc- 
tion, so  far  as  I  can  see.  One  must  be  Ticious, 
and  the  vice  arises,  I  think,  from  confounding  a. 
legal  fiction  with  a  statement  of  fact  Wlien  it 
is  said  that  a  foreign  corporation  will  be  taken 
to  have  consented  to  the  appointment  of  an 
agent  to  accept  service,  the  court  does  not  mean 
that  as  a  fact  it  has  consented  at  all,  because 
the  corporation  does  not  in  fact  consent;  but 
the  court,  for  purposes  of  justice,  treats  it  as  if 
it  had.  It  is  true  that  the  consequences  bo  im- 
puted to  it  lie  within  its  own  control,  since  it 
need  not  do  business  within  the  state,  but  that 
is  not  equivalent  to  a  consent;  actually  it 
might  have  refused  to  appoint,  and  yet  its  re- 
fusal would  mnke  no  difference.  The  court,  in 
the  interests  of  justice,  imputes  results  to  the 
voluntary  act  of  doing  business  within  the  for- 
eign state  quite  independently  of  any  intent. 
The  limits  of  that  consent  are  as  independent  of 
any  actual  intent  as  the  consent  itself.  Being  a 
mere  creature  of  justice  it  will  have  such  con- 
sent only  as  justice  requires;  hence  it  may  be 
limited,  as  it  has  been  limited  in  Simon  t. 
Southern  Railway,  supra,  and  Old  Wayne  In- 
surance Co.  V.  McDonongh,  snpra.  The  actual 
-consent  in  the  cases  at  'bar  has  no  such  latitudi- 
narian  possibilities ;  it  must  be  measured  by  the 
proper  meaning  to  be  attributed  to  the  words 
used,  and,  where  that  meaning?  calls  for  wide 
application,  such  must  be  given.  There  is  no 
reason  that  I  can  see  for  imposing  any  limita- 
tion upon  the  effect  of  section  1780  of  the  New 
York  Code,  and  as  a  result  I  find  that  the  con- 
sents covered  sudi  actions  as  .these.  This  does 
not,  of  course,  touch  the  question  of  the  juris- 
diction of  this  court  over  the  subject-matter 
in  either  case. 
"Motions  denied." 

Smollk  T.  PhUadtiphla  &  Beading  Coal  & 
Iron  Co.  (D.  C.)  222  Fed.  14& 

Of  course  I  know  that  the  District  Court 
has  no  power  to  overrule  the  United  States 
Orcait  Court  of  Appeals  or  the  Supreme 
Court,  yet  the  opinions  of  that  court,  when 
founded  upon  reason  and  authority  and  not 
in  conflict  with  those  superior  tribunals,  are 
•worthy  of  careful  consideration  in  trying  to 
ascertain  the  meaning  of  the  opinlcma  of  ei- 
ther of  those  great  courts  upon  any  ques- 
tion left  in  doubt  by  them,  and  for  that  rea- 
son I  have  quoted  quite  extensively  from 
the  case  last  cited. 

There  Is  another  marked  distinction  be- 
tween this  case  and  the  Old  Wayne  and 
Simon  Ctescs,  and  that  is  the  statute  there 
imder  consideration  was  only  applicable  to 
exceptional  cases,  as  previously  stated,  while 
in  the  case  at  bar,  section  7042  constitutes 
an  important  part  of  article  7,  ch.  61,  B.  8. 
1909,  which  contains  the  general  provisions 
applicable  to  all  kinds  of  Insurance  transact- 
ed in  this  state,  including  life,  fire,  and  acci- 
dent, whether  by  a  domestic  or  a  foreign  com- 
pany. That  article  places  all  of  said  foreign 
«aoq;>anies  upon  an  equality  betoxe  the  law 


with  domestic  oompantea,  Including  the  rli^ita 
to  open  offices,  appoint  agents.  Issue  poUdes  in 
every  portion  of  the  state,  and  to  sue  and 
be  sued.  Any  such  foreign  company  which 
has  compiled  with  sections  7040,  7041,  and 
7042,  R.  S.  1900,  for  all  practical  purposes 
becomes  a  citizen  of  this  state  in  the  same 
sense  as  do  domestic  c<Mupanies  of  the  same 
character;  and  are  considered  dtlcens  of 
this  state  and  possess  all  of  the  rl£:hts,  privi- 
leges, and  Immunities  that  are  possessed  by 
the  latter.  Of  coarse  the  foreign  company 
must  renew  its  license  to  do  business  within 
the  state  every  year,  bnt  so  long  as  that 
license  remains  in  force,  there  is  no  distinc- 
tion between  the  rights,  powers,  duties,  and 
obligations  of  the  foreign  and  domestic  cor- 
poration ;  and  such  a  "corporation  must  be 
regarded  as  having  a  domicile"  in  this  state. 
New  England  Ufe  Insurance  Go.  r.  Wood- 
worth,  supra. 

And  "within  the  contemplation  of  the  statute 
relating  to  service  of  summons  upon  foreign  in- 
surance companies,  such  oomptmies  are  regarded 
as  residing  in  each  cpuntr  in  this  state."  State 
ex  reL  v.  Grimm,  289  Mo.  loc  cit  160,  143  S. 
W.  492.  Meyer  v.  Ins.  Co..  184  Mo.  loe.  cit 
486,  88  S.  W  479. 

And  "it  must  be  conceded  that  the  only  mode 
by  which  a  foreign  insurance  company  can  be 
served  with  process  in  this  state  is  by  ue  meth- 
od provided  for  in  said  section  7042."  State  ex 
reL  T.  Orimm,  239  Mo.  loa  cit  160,  143  S.  W. 
^a  BaUe  V.  Bqnitaide  Fire  Ins.  Co.,  68  Mo. 
617;    Middough  v.  Railway,  51  Ma  520. 

Bnt  how  about  flectiaii  7044,  B.  8.  1909,  the 
statute  of  this  state  carresqxHading  to  the 
second  section  of  the  Louisiana  act,  under 
which  the  eerviae  of  summons  in  the  Simon 
Case  was  had?  This  section  was  not  deallne 
with  the  general  rights,  powers^  duties,  and 
obligations  of  foreign  tnsnranoe  companlesi 
duly  licensed  to  do  business  in  this  state,  aa 
section  7042  does,  but  was  designed  for  a 
single  purpose,  Vis.,  to  procure  service  upon 
poaching  oompaniet  istuing  poUciea  ofintur- 
oMoe  in  thit  state  wlOiout  permission  from 
her  to  so  do.  fOte  aervlee  provided  for  by 
this  section  la  therefore  confined  to  »uits 
brought  in  the  courts  of  this  state,  upon  poli- 
cies unlawfuUg  issued  herein;  and,  as  previ- 
ously stated,  does  not  and  cannot,  in  the  very 
nature  of  the  cose,  apply  to  suits  brought  in 
the  courts  of  this  state  upon  poHoies  issued 
in  another  state  or  coimtrtf,  nor  to  policies 
lawfully  issued  in  this  state,  provided  of 
course,  such  a  company  is  domiciled  here; 
that  is,  has  authority  to  transaiet  liusiness 
herein.  If  this  was  not  the  law,  then  the 
courts  of  this  state  could  never  acgoire  Ju- 
risdiction over  the  person  or  subject-matter 
of  any  suit  brought  in  the  courts  hereof 
against  any  insurance,  railroad,  telegraph, 
telephone^  or  other  foreign  corporation,  d- 
ther  lawfully  or  unlawfully  doing  business 
In  this  state,  upon  any  cause  of  action  grow- 
ing out  of  any  trannactions  not  negotiated 
in  this  state,  notwithstanding  the  fad  that 
the  plaintiff  miyht  be  a  resident  of  Missouri 
and- the  transaction  nmy  have  been  HOffoHated 


Digitized  by 


Google 


Vo.)         GOLD  ISSUB  HIN.  ft  latlt.  OO.  T.  PSNNSYLVAMXA.  FIBB  rN&  CX>.        1013 


4w  Calif ormd  or  Hew  York.  In  such  a  case 
the  party  having  the  cause  of  action  woald 
have  to  go  to  one  ot  those  states,  the  one  In 
which  his  cause  of  action  arose,  and  sue 
there,  notwithstanding  sw*  company  was 
lawfully  domiciled  In  this  state,  with  equal 
powers  and  rights  of  the  domestic  companies 
•of  like  character.  But  in  principle  It  Is  whol- 
ly Immaterial  whether  the  plaintiff  Is  a  resi- 
lient or  nonresident  In  such  case,  If  the  posi- 
tion of  counsel  for  the  appellant  Is  correct. 
But  If  that  of  coonsel  for  the  respondent  Is 
sonnd,  and  the  cause  of  action  Is  transitory 
In  character,  then  a  person  owning  the  same 
may  sue  any  such  company  thereon  In  the 
courts  of  this  state  and  have  due  process  of 
law,  regardless  of  the  place,  state,  or  nation 
where  the  cause  of  action  arose.  Of  course 
service  In  such  cases  would  have  to  be  had 
under  section  7042,  and  not  7044 ;  only  under 
the  latter  when  the  cause  of  action  arose  In 
this  state  under  a  poaching  transaction. 
New  England  life  Association  v.  Woodworth, 
supra;  King  of  Prussia  v.  Kuepper,  22  Mo. 
S50,  66  Am.  Dec.  639;  Mutual  Beserve  Ass'n 
V,  Phelps,  190  U.  S.  147,  23  Sup.  Ct.  70T,  47 
Lb  Ed.  967;  Mutual  LUe  Ins.  Co.  v.  Sprat- 
ley,  172  TJ.  8.  608,  19  Sup.  C3t  808,  43  Ii.  Bd. 
569. 

I  am  therefore  clearly  of  the  oplnl(Hi  that 
section  7042  Is  not  unconstitutional,  for  the 
reason  assigned  by  counsel  for  appellant  In 
tlie  second  subdivision  previous  stated;  and 
their  ccmtemtion  in  that  regard  Is  ruled 
against  them. 

[3]  III.  This  brings  us  to  the  thirds  8iri>- 
divlslon  of  appellant's  contentions.  In  effect 
eouBoA  for  appellant  contend  therein  that 
the  Legislature  of  this  state  has  no  constl- 
tntlonal  power  to  enact  laws  conferring  Ju- 
risdiction upon  the  courts  of  this  state  to  try 
and  determine  suits  against  foreign  Insnrance 
companies  duly  licensed  and  doing  business 
In  this  state,  based  upon  contracts  of  lnsu^. 
ance  executed  in  another  state  or  country, 
whether  the  property  is  located  in  this  state 
or  not 

The  contention  Is  that  such  legislation 
would  do  violence  to  section  30,  art.  2,  of  the 
Constitution  of  Missouri,  and  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution 
ot  the  United  States,  known  as  the  "equal 
rights"  and  "dne  process"  clauses  of  those 
beneficent  instruments.  If  this  contention  Is 
true,  such  a  ruling  would  be  no  less  novel 
than  astounding.  In  the  light  of  the  consti- 
tutional provisions  Just  referred  to,  and  otb- 
«rs  to  be  presently  mentioned,  and  those  of 
similar  import  contained  in  the  Constltn- 
ttons  of  the  various  states  of  the  Union,  also 
in  the  light  of  the  numerous  other  statutes 
-of  fliJs  and  those  states  enacted  in  pursuance 
thereof,  giving  force  and  effect  to  them,  as 
w«ll  as  the  common  law  governing  transitory 
actions,  coupled  with  innumerable  decisions 
of  the  courts  of  last  resort  of  the  various 
'fltadeaand'tbOBe  of  the  Supreme  Court  of  tte 


United  States,  it  seems  to  me  that  the  mind 
which  discovered  the  pregnable  point  here 
contended  for,  hidden  behind  such  a  barri- 
cade of  constitutional  provisions,  legislative 
enactments,  common-laws  rules  and  Judicial 
decisions,  pousessed  a  keener  perception  for 
the  discovery  of  the  vulnerable  points  in  our 
Jurisprudence  than  any  of  the  great  military 
geniuses  of  the  world  has  ever  possessed  for 
the  discovery  of  the  weak  {Msltions  in  the 
enemy's  position,  and  was  more  daring  and 
self-reliant  In  his  attack  than  any  of  the  bold 
knights  mentioned  in  the  Legends  of  the 
Bhfne. 

But  before  taking  up  the  question  of  the 
power  of  the  Legislature  to  enact  laws  con- 
ferring Jurisdiction  upon  the  courts  of  this 
state  to  try  such  cases,  I  will  briefly  consider 
what  is  a  transitory  action,  and  where  It  may 
be  brought,  both  at  common  law  and  under 
the  Constitution  and  laws  of  this  state  and 
of  the  United  States.  It  is  elementary  that 
all  transitory,  or  what  are  known  as  "per- 
sonal" actions,  may  be  brought  by  any  one 
capable  of  suing  in  any  county,  state,  or  na- 
tion where  the  defendant  may  be  found,  sub- 
ject, or  course,  to  any  express  constitutional 
or  valid  statutory  restrictions  that  may  ex- 
ist. After  treating  of  local  actions,  Mr. 
Boote,  in  the  fourth  edition  of  his  Historical 
Treatise  of  an  Action  or  Suit  at  Law,  on 
page  96,  In  considering  transitory  actions, 
says: 

"With  respect  to  the  venue,  it  is  said,  that 
on  the  setthng  of  nisi  prius,  they  obliged  the 
plaintiff  to  try  his  action  where  it  accrued  be- 
cause the  Jury  was  to  come  from  where  the 
act  was  committed.  But  while  the  process  was 
by  attachment  and  distress,  which  could  be  only 
where  the  defendant's  goods  were,  it  beeat  a 
distinction  between  actions;  the  one  Wne 
called  'transitory,'  which  related  to  goods  and 
chattels,  and  was  to  follow  the  defendant  wher- 
ever he  could  be  found ;  the  other  was  called 
'local,'  because  it  related  to  lands,  and  the  pro- 
cess was  to  be  on  the  lands.  These  were  to  be 
laid  in  the  county  where  the  lands  lay;  but  in 
transitory  actions  the  plaintiff  had  liberty  to  try 
his  action  in  the  county  wherein  the  defoidant 
was  summoned.  But  this  came  at  length  to  be 
much  abused,  for  the  plaintiff  would  lay  his  ac- 
tion far  from  the  place  where  the  action  arose, 
which  put  the  defendant  under  a  necessity  of 
carrying  hia  witnesses  into  a  countr  far  from 
the  place.  In  order  to  prevent  this  6  R.  2,  was 
made,  which  enacts  that  writs  of  account, 
debts,  etc.,  should  be  c<nnmenced  in  the  county 
where  the  contracts  were  made;  for  if  the  con- 
tracts were  made  in  another  county  than  con- 
tained in  the  original,  the  writ  should  abate. 
But  this  statute,  it  is  said,  was  never  put  in 
use,  for  it  was  thought  the  plaintiff  ooiud  not 
then  follow  the  defendant  into  another  count.v. 
and  it  was  foreseen  that  many  other  mischiefs 
would  arise." 

Blackstone  announces  the  same  rule.  In 
volume  3  (4tb  Ed.)  page  294,  he  states  the 
law  tbusly: 

"In  transitory  actions,  for  injuries  that  might 
have  happened  anywhere,  as  debt,  detinue,  slan- 
der and  the  like,  the  plaintiff  may  declare  in 
whatever  county  he  pleases,  and  then  the  trial 
must  be  had  in  that  county  in  wiiich  the  declara- 
tion is  laid." 
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Mr.  Ooold,  in  the  fiftb'  edition  of  his  work 
on  Pleading,  p.  103,  |  104,  laya  down  tliis 
rnle: 

"In  the  ap|>licat><»  of  this  andent  rale,  bow- 
ever,  a  distmction,  suggested  by  general  ^n- 
venience,  was  soon  established  between  tbings 
local  and  transitory ;  and  eonseqnently  between 
local  and  transitory  actions.  In  local  actions, 
*  *  *  but  in  acnons  transitory,  the  ancient 
rule  aa  to  the  locality  of  actions  and  trials  is 
now,  and  has  long  been,  entirely  disregarded,  or 
rather  evaded,  to  every  purpose  except  the  mere 
form  of  laying  tome  venue,  and  the  power  of 
the  court,  under  special  drcnmstances,  to 
change  it,  i.  e.,  to  change  the  county,  on  motion. 
In  transitory  actions,  therefore,  the  plaintiff  is 
at  liberty  to  lay  the  venue  in  what  county  he 
pleases." 

See,  also,  Baa  Abr.  Actions  liocal,  eta,  B.; 
Com.  Digest  Pleading,  |  9;  Cowp.  177;  1 
Saund.  74  (note  2) ;  GUb.  C.  H.  pp.  89,  90. 
Mr.  Gould,  also  on  page  108,  {  112,  says: 
"But  personal  actions,  that  is  to  say,  actions 
which  seek  nothing  more  than  the  recovery  of 
money,  or  personal  chattels  of  any  kind,  are  in 
most  cases  transitory,  whether  Uiey  sound  in 
tort  or  in  contract;  because  actions  of  this 
class  are,  in  most  instances,  founded  on  the  vi- 
olation of  rights  which,  in  contemplation  of  law, 
have  no  locality.  And  it  wiU  be  found  true,  as 
a  general  position,  that  actions  ex  deUoto,  in 
which  mere  personalty  is  alone  recoverable,  are, 
by  the  common  law,  transitory,  except  when 
they  are  founded  o^n,  or  arise  out  of  some  local 
subject.  Thus  actions  for  injuries  to  the  per- 
son, or  to  personal  chattels,  trover,  trespass  on 
the  case  for  escapes,  false  returns,  deceit  in  the 
sale  of  goods,  etc.,  are  in  general  transitory; 
and  may  coniiequently  be  laid  in  any  county, 
even  though  the  cause  of  action  arose  within  a 
foreign  jurisdiction"  (citing  Com.  Digest,  Ac- 
tions, note  12;  Coke's  Littleton.  282;  Cowp. 
101;  1  T.  B.  671;  2  Black.  Bep.  1058;  2 
Chitty  on  Pleading,  242,  note  "p.'';  2  Salk. 
670:  12  Mod.  408;  Sayer,  64;  1  Wils.  336; 
1  Bast,  114;  Cro.  Car.  444;  9  Johns.  B.  67, 
and  4  East,  162,  163. 

See,  also,  Browne  on  Actions  at  Law,  pp. 
228,  229. 

The  common-law  definitions  of  local  and 
transitory  actions  were  in  full  force  and  ef- 
fect when  the  Constitution  of  the  United 
States  was  adopted,  and  consequently  section 
2,  art  4,  thereof,  has  an  Important  bearing 
upon  all  the  common  law  adopted  and  stat- 
utes enacted  by  this  state  since  that  time  (as 
will  be  presentiy  shown),  which  provides: 

"The  citizem  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  of  the 
several  states."    (Italics  ours.) 

And  in  connection  with  said  section  2  of 
the  Constitution  must  be  read  section  1  of 
the  Fourteenth  Amendment  thereof,  tor  the 
reason  It  relates  to  the  same  subject-matter, 
and  greatly  enlarges  the  provisions  of  said 
sec(Mid  section.    This  amendment  reads: 

"All  persons  bom  or  naturalized  in  the  Unit- 
ed States  and  subject  to  the  jurisdiction  there- 
of are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  whidr  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdic- 
ti<«  the  equal  protection  of  the  laws." 


Section  30  of  tbtt  Missouri  BtU  of  Bif^ta 
is  along  the  same  line,  and  reads: 

"That  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law." 

So,  also,  wlU  section  10,  art  2,  of  the  Con- 
stitution  of  Missouri  shed  much  Ught  upon 
tills  qnestlMi,  especially  when  read  in  the 
Ught  of  article  6  of  the  C<HistltuUon  of  Mls- 
sourL    Said  section  10  reads  as  follows: 

"Courts  of  Juttioe  mutt  he  Open.— The  courts 
of  justice  shall  be  open  to  every  person,  and  cer- 
tain remedy  afforded  for  every  injury  to  per- 
son, property  or  character,  and  that  right  and 
justice  should  be  administered  withont  sale,  de- 
nial or  delay." 

Upon  the  andent  conunon  law  character 
of  pers<Mial  or  transitory  actions,  and  their 
venae,  or  places  where  to  be  brought  and 
tried,  Jndge  Bliss,  In  his  excelloit  work  on 
Code  Pleading,  page  413,  {  284,  says: 

"I  am  not  speaking  of  the  obsolete  venue. 
At  common  law  the  pleader  must  allege  a  place 
in  reference  to  every  traversable  fact,  and  that 
place,  wherever  the  fact  occurred.  Is  charged 
as  being  within  the  county  where  the  cause  is  to 
be  tried.  The  Code  obligation  to  state  the  facts 
of  itself  forbids  a  fictitious  venue;  and,  unless 
the  place  is  material,  it  does  not  become  one  of 
the  facts  which  constitute  the.  cause  of  action. 
But  actions  are  still  divided  into  local  and 
transitory,  and  as  to  the  former,  the  issues  moot 
be  tried  in  the  county  where  the  cause  of  action 
has  arisen.  The  several  states  have  designated 
the  dasses  of  actions  which  require  such  trial, 
and  they  are  nsnaltr  made  to  conform  to  local 
actions  at  common  law." 

So  I  fed  safe  in  saying  that  if  not  pred- 
icated upon  and  enacted  in  pursoanre  to 
that  common-law  doctrine,  the  Legislature 
of  this  state  largely  followed  and  fashioned 
the  Code  of  Civil  Procedure  of  this  state 
dosely  after  It  eepedally  sections  1761,  B.  S. 
1909,  tbe  general  statute  providing  ichere 
miti  instituted  by  summons  shall  be  brought 
except  as  otherwise  provided  for  therein. 
That  section  of  the  statute  reads: 

"fruits  by  Bummont,  Where  Brought.— Suita 
instituted  by  summons  shall,  exMpt  as  otherwise 
provided  by  law,  he  brought:  Birst,  when  the 
defendant  is  a  resident  of  the  state,  either  in  the 
county  within  which  the  defendant  resides^  or 
in  the  county  within  which  the  plaintiff  resides 
and  the  defendant  may  be  found ;  second,  when 
there  are  several  defendants,  and  they  reside  in 
different  counties,  the  suit  may  be  brought  in 
any  such  county;  third,  when  there  are  several 
defendants,  some  residents  and  others  nonresi- 
dents of  the  state,  suit  may  be  brought  in  any 
county  in  this  state  in  which  any  defendant  re- 
sides ;  fourth,  when  all  the  defendants  are  non- 
residents of  the  state,  suit  may  be  brought  in 
any  county  in  this  state;  fifth,  any  action,  lo- 
cal or  transitory,  in  which  any  county  shaU  be 
plaintiff,  may  be  commenced  and  prosecuted  to 
final  judgment  in  the  county  in  which  the  de- 
fendant or  defendants  reside,  or  in  the  county 
suing  and  where  the  defendants,  or  one  of  them 
may  be  found." 

This  statnte,  in  sabstantlally  the  same 
form  in  which  we  now  find  It,  has  been  up- 
on the  statute  books  of  this  state  almost 
from  its  organization.  This  section  of  the 
statnte,  with  all  kindred  sections  whldi  were 
enacted  at  the  same  time  or  subsequently 
thereto,  were  designed  to  open  tbe  doors  of 
the  oonrts  of  this  state  to  aU  p&caoos  who 
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have  taHd  claims  against  any  and  all  per- 
sons within  tbe  Jurisdiction  of  this  state; 
and  It  was  never  the  Intention  of  the  framers 
of  tbfe  Con6tltntlon,  state  or  federal,  or  the 
IiOglslature,  to  close  them  against  Justice 
and  to  shield  wrong.  Tliese  and  all  kindred 
laws  are  designed  to  make  effective  the  old 
maxim,  "Uhl  Jos,  IM  remedlum."  In  fact, 
that  Is  one  of  the  chief  comer  stones  of  all 
gOTermnent  This  appears  In  section  4  of 
the  Bin  of  Bights,  which,  among  other 
things,  provides: 

"That  all  persons  have  a  natural  right  to  life, 
liberty  and  the  enjoyment  of  the  gains  of  their 
own  lodostry;  that  to  give  security  to  these 
things  is  the  principal  office  of  government,  and 
that  when  government  does  not  confer  this  se- 
cnrity,  it  faUs  of  its  chief  design." 

With  these  objects  and  those  designs  In 
view,  whenever  the  lawmakers  of  the  state 
discovered  that  for  any  deficiency  in  the  law 
exact  and  even  Justice  could  not  be  done  and 
measured  out  to  each  and  all,  whether  plain- 
tiff or  defendant,  they  have  steadfastly  en- 
deavored, by  enacting  new  laws  or  amending 
old  ones,  to  remedy  that  Injustice,  and  at  the 
same  time  deprive  no  one  of  life,  liberty, 
or  property  without  due  process  of  law,  as 
provided  tor  in  the  state  and  federal  Con- 
atitutlons,  previously  mentlcmed.  Among  the 
numerous  laws  so  enacted  by  the  legislature 
'  of  this  state  for  the  purposes  mentioned  are 
those  providing  where  foreign  railroad  com- 
panies, telegraph  companies,  telephone  com- 
panies. Insurance  companies,  Including  life, 
flre,  and  accident,  doing  business  in  this 
state,  may  be  sued  in  the  courts  hereof,  and 
how  they  may  be  served  with  process. 
Moreover,  there  are  many  private  corpora- 
tions organized  under  the  laws  of  other 
states  doing  business  herein,  and  we  have 
statutes  providing  where  they  may  be  sued 
and  how  served.  And  In  addition  to  the  con- 
stitutional provisions  and  statutory  enact- 
ments before  mentioned  governing  the  ques- 
tions In  hand,  the  Legislature  of  this  state, 
by  an  amendment  In  the  year  1905,  of  sec- 
tions 547  and  648,  R.  S.  1899,  provided  genn 
orally  that  whenever  any  cause  of  action  has 
accrued  under  or  by  virtue  of  any  of  the 
laws  of  any  other  state  or  territory,  such 
cause  may  be  brought  in  the  courts  of  this 
state  by  the  person  entitled  to  the  proceeds 
of  such  cause  of  action.  'Those  statutes  are 
now  sections  1736  and  1787,  R.  S.  1909,  and 
read  as  follows: 

"Sec.  1786.  ParHea  to  Buit  When  Oaute  of 
Action  AcoruM  in  Another  Btate^ — Whenever  a 
cause  of  action  has  accrued  under  or  by  virtue 
of  the  laws  of  any  other  state  or  territory,  such 
cause  of  action  may  be  brought  in  any  of  the 
courts  of  this  state,  by  the  person  or  persons 
entitled  to  the  proceeds  of  such  cause  of  action : 
Provided,  such  person  or  persons  shall  be  au- 
thorized to  bring  such  action  by  the  laws  of  the 
state  or  territory  where  the  cause  of  action  ac- 
crued. 

"Sec.  1787.  When  Parties  Not  Authorigad 
by  Law*  of  Other  Statet,  Action  to  he  Brought 
i]/  Whom. — Whenever  any  cause  of  action  has 
accrued  under  or  by  virtue  of  the  laws  of  any 
other  state  or  territory,  and  the  petsoii  or  per- 


sons entitled  to  the  benefit  of  such  cause  of  ac- 
tion are  not  aothorised  by  the  laws  of  such  state 
or  territory  to  prosecute  such  action  in  his,  her, 
or  their  own  names,  then,  in  every  auch  case, 
such  cause  of  action  may  be  brought  and  pros- 
ecuted in  any  court  of  tnis  state  by  the  person 
or  persons  authorized  imder  the  lawa  of  such 
state  or  territory  to  sue  in  such  cases.  Such 
suits  may  be  brought  and  maintained  by  the  ex- 
ecutor, administrator,  guardian,  gnardinn  ad 
litem,  or  any  other  person  empowered  by  tbe 
laws  of  such  state  or  territory  to  sue  in  a  repre- 
sentative capacity." 

From  this  reading  of  these  two  sections  it 
will  be  noticed  that  they  place  no  limitation 
whatever  upon  the  persons  who  may  bring 
such  a  suit,  save,  of  course,  that  it  must  be 
brouj^t  by  the  party  who,  under  the  law  of 
said  state  or  territory,  Is  entitled  to  the  pro- 
ceeds of  said  cause  of  action,  and  of  course 
that  might  be  either  an  Individual  or  a  cor- 
poration. The  clear  puipose  of  all  of  our 
statutes,  when  taken  together,  was  to  give 
full  force  and  eftect  to  said  section  10,  art  2, 
of  the  Missouri  Constitution,  which  provides 
that,  "The  courts  of  Justice  shall  be  opened 
to  every  per»on."  Not  a  part  of  them.  Not 
to  tbe  citizens  or  residents  of  Missouri  only, 
nor  to  the  citizens  of  the  United  States  only, 
but  to  all  persons  of  the  world  who  demand 
Justice  at  tbe  hands  of  our  courts  against 
any  one  who  may  be  found  within  the  Juris- 
diction of  this  state,  whether  resident  or  non- 
resident. Individual  or  corporation.  This  is 
perfectly  clear  from  the  reading  of  that  sec- 
tion of  the  Constitution  which  says  every 
person  may  sue.  Not  only  that,  but  the  same 
section  further  provides  that  a  "certain  rem- 
edy [^all  be]  afforded  for  every  injury  to 
person,  property  or  character,"  etc.  This  pro- 
vision is  not  limited  to  tome  of  the  injuries 
that  have  or  may  be  done  to  the  person, 
property,  and  oharacter  of  those  mentioned 
in  the  preceding  clauses,  but  by  clear  and 
unambiguous  words  includes  every  one  of  the 
character  mentioned. 

The  case  of  the  King  of  Prussia  v.  Kuep- 
per  et  al.,  22  Mo.  550,  66  Am.  Dec.  639,  while 
not  discussing  all  of  the  questions  suggested 
regarding  this  section  of  the  Constitution,  yet 
In  fact  recognizes  and  gives  full  force  and 
effect  to  most.  If  not  all,  of  them ;  and  by  the 
express  terms  of  section  1  of  the  Fourteenth 
Amendment  all  the  constitutional  and  statu- 
tory provisions  of  this  state  regarding  these 
questions,  which  apply  to  the  citizens  of  Mis- 
souri, are  extended  to  all  other  citizens  of  the 
United  States,  even  though  said  section  10 
of  our  Constitution  did  not  include  them. 
But  in  a  sense  that  is  a  moot  question,  for 
the  reasons  as  previously  shown,  said  sec- 
tion 10  embraces,  not  only  the  citizens  of 
Missouri,  but  those  of  the  United  States  also^ 
88  well  as  all  persons  of  the  world.  This  is 
not  a  theory,  but  cold,  stern  law;  and  our 
reports  and  those  of  the  Supreme  Court  of 
the  United  States  are  full  of  cases  recofrniz- 
Ing  and  enforcing  those  laws.  Such  of  these 
legal  propositions  as  are  material  to  this  case 
will  be  considered  at  tbe  proper  place  in  con- 
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nectlon  with  the  facts  they  gorern.  Of 
course,  all  conatltntlonal  and  statutory  proyi- 
Blons,  state  and  federal,  are  limited.  In  their 
scope  and  operation,  to  those  cases  which  the 
court  acquires  Jurisdiction  of  hy  summons 
duly  served;  and  if,  perchance,  through  the 
Imperfection  of  the  law,  there  should  be  a 
cause  of  action  for  which  no  provision  is 
made  for  due  process  of  law,  then  the  person 
intei-ested  would  have  a  loss  without  a  rem- 
edy, an  exception  to  the  maxim,  "No  right 
without  a  remedy."  It  was  for  the  purpose 
of  embracing  these  exceptional  cases  that  the 
various  amendments  of  the  act  of  1845  were 
enacted,  and  the  various  new  statutes  men- 
tioned were  passed  by  the  Legislature,  all  of 
which,  in  my  opinion,  amply  provide  for  due 
service  In  aU  cases  they  were  designed  to  em- 
brace. 

I  have  given  this  brief  summary  of  the 
origin,  growth,  and  history  of  transitory  ac- 
tions in  England,  and  their  importation,  adop- 
tion, and  expansion  by  means  of  legislative 
enactments,  which  are  along  the  lines  of  the 
state  and  federal  constitutional  provisions  be- 
fore mentioned,  providing  a  remedy  for  every 
wrong  and  guaranteeing  equal  protection  to 
all,  and  preventing  any  one  from  being  de- 
prived of  life,  liberty,  or  proi)erty  without 
due  process  of  law,  whether  residents  or  non- 
residents, corporations  or  individuals. 

I  will  now  address  myself  to  the  question. 
Has  the  Legislature  of  this  state  the  consti- 
tutional authority  to  enact  a  statute  confer- 
ring Jurlsdictlcm  upon  the  courts  of  this  state 
to  try  a  case  against  a  foreign  insurance  com- 
pany, duly  licensed  and  doing  business  in 
this  state,  upon  a  policy  Issued  In  another 
state  or  country?  The  answer  must  be  In  the 
affirmative  If  not  restricted  by  state  or  fed- 
eral Constitution.  Counsel  for  appellant  an- 
swer that  question  In  the  negative,  but  assign 
no  reason  therefor,  except  the  contention  that 
the  Supreme  Court  of  the  United  States  has 
so  held  In  the  Old  Wayne  and  Simon  Cases, 
previously  mentioned.  If  our  conclusions  an- 
nounced In  paragraph  2  of  this  opinion,  as  to 
the  holding  of  those  cases,  are  correct,  then 
counsel  fbr  appellant  have  no  solid  basis  up- 
on whl<^  to  predicate  that  answer.  This  is 
for  the  reason  that,  if  those  cases  do  not  sup- 
port their  contention,  then  the  case  at  bar 
must  be  determined  according  to  the  rules  of 
law  governing  ordinary  transitory  actions. 
That  this  suit  is  transitory  in  character  can- 
not be  questioned,  and  therefore,  according  to 
the  authorities  cited,  a  suit  on  the  policy 
might  have  been  brought  in  any  state  where 
the  defendant  might  have  been  found.  This 
is  not  denied  by  counsel  for  appellant,  bat 
they  contend  that  the  appellant  was  not  a 
resident  of  this  state  at  the  time  this  suit 
was  instituted,  except  as  to  the  business 
transacted  herein,  and  that  in  regard  to  all 
other  matters  It  was  a  nonresident.  This 
contention  was  decided  against  the  appellant 
in  paragraph  2  of  this  opinion,  and  correctly 
ao,  we  think.    Bnt|  onoede  toe  the  sake  of  I 


Uie  argnment  that  the  defendant  was  not  « 
resident  of  this  state  in  the  strict  sense  of 
that  term,  at  thfi  time  this  suit  was  brought, 
yet  it  voluntarily  came  here  and  was,  by  per- 
mission of  this  state,  authorized  to  transact 
all  kinds  of  business  that  a  domestic  com- 
pany  of  like  character  could  have  transact- 
ed, and  that  it  could  sue  and  be  sued  in  the 
conrts  of  this  state.  The  mere  fact  that  the 
appellant  was  not,  technically  speaking,  a 
resident  of  this  state  makes  no  difference,  In 
my  opinion,  since  it  was  found  within  the  Ju- 
risdiction of  Missouri,  whose  laws  provide 
that  it  might  be  sued  in  the  courts  hereof, 
and  prescribed  ample  means  fbr  service  of 
due  process  of  law  upon  It,  in  all  transitory 
actions  brought  against  it  That  is  all  the 
state  and  federal  Constitutions  require. 

As  previously  stated,  all  such  companies 
doin«  business  in  this  state  under  authority 
of  our  laws  and  precisely  upon  the  same 
footing  and  equality  with  domestic  companies 
of  like  cliaracter,  yea,  even  with  individuals, 
whether  residents  or  nonresidents.  If  found 
within  the  Jurisdiction  of  this  state.  In 
such  a  case,  what  possible  difTerence  does 
it  make  where  such  a  contract  was  made? 
I  submit,  none  whatever.  To  Illustrate,  sup- 
pose an  individual,  a  resident  of  Kew  Xork, 
should  execute  a  note  in  California,  promis- 
ing to  pay  another  a  certain  sum  of  money, 
and  should  then  come  to  this  state  and  re- 
main imtll  the  note  matures;  could  it  be 
seriously  contended  that  the  maker  of  the 
note  could  not  be  sued  thereon  in  the  courts 
of  this  state  simply  because  the  note  was 
not  made  in  this  state,  and  that  the  maker 
was  not  a  resident  of  the  state  of  Missouri? 
I  apprehend  not  The  test  tn  transitory  ac- 
tions, as  laid  down  by  all  of  the  authori- 
ties, is,  I>oea  the  law  of  the  state  where 
the  defendant  is  found  provide:  First,  that 
suit  may  be  brought  upon  such  a  cause 
against  any  and  all  persons  found  within 
the  jurisdiction  of  the  state,  whether  resi- 
dents or  nonresidents  thereof;  and,  second, 
does  the  law  amply  provide  for  due  pro- 
oess  of  law  up<»i  the  defendant  in  such  a 
case?  If  so,  then  it  is  wholly  immaterial 
where  the  cause  of  action  arose,  and  what  is 
the  residence  of  the  defendant  Not  only 
that  if  the  couteutioa  of  counsel  for  the  ap- 
pellant is  sound,  then  our  general  statutes 
(articles  3,  4,  ch.  20,  R.  S.  1909),  prescribing 
the  place  where  transitory  actl<»i8  must  be 
brought  in  the  courts  of  this  state,  against 
resid^its  and  nonresidents  found  in  the  Jorls- 
diction  of  Missouri,  and  bow  service  of  pro- 
cess may  be  bad  upon  them,  In  so  far  as  non- 
residents are  concerned,  and  in  so  far  as  it 
relates  to  all  causes  of  action  not  originating 
in  this  state  are  void  also.  This  would  ha- 
true  inevitably;  and  not  only  as  to  this 
state,  but  to  every  other  state  In  the  Union, 
because  said  section  1  of  Amendment  14  ap- 
plies equally  to  all  of  the  states.  Yea,  even 
the  attachment  laws  of  this  and  other  states, 
authorizing  the  proper^  oC  nonrasldents  to- 
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be  attached,  would  be  nnoonstltiitiMial  In  aU 
cases  where  the  cause  of  action  Is  based  up- 
on a  tranaactlen  which  was  made  In  some 
other  state  or  country.  This  wouM  be  tme 
becaixse,  as  said  by  counsel  for  ai>peUant,  the 
ZiOglslatare  of  this  state  has  nooonstttBtkm- 
al  power  to  draw  to  Its  Jurisdiction  a  cause 
of  action  arising  elsewhere.  The  fallacy  of 
this  position  Is  thld:  The  LegUlature  of  this 
state  has  never  attempted  to  draw  to  Its 
Jurisdiction  any  cause  of  action  that  It  did 
not  possess  at  common  law.  Said  sectlcm 
7042,  in  that  regard,  Is  declaratory  of  the 
ccHomon  law,  only  changing  It  as  to  the  coun- 
try where  suit  may  be  brought,  and  prescrib- 
ing the  mode  of  service  of  process,  which  is 
ample,  as  Is  shown  by  the  record  in  this  case. 
Tbe  appellant  was  duly  served  and  given 
ample  time  and  opirartunity  to  make  its  de- 
fense. Not  only  that,  but  section  1  of  Uie 
Fourteenth  Amendment  of-  the  Oonstltntlon  of 
the  United  States  prohibits  Just  what  coun- 
sel 'fbr  appellant  is  coutendlng  for,  namely, 
that  no  resident  or  nonresident  of  this  state 
can  sue  a  foreign  Insurance  company  in  tbe 
cornrts  of  tbls  state,  although  it  Is  autJiorteed 
to  and  is  doing  tmsinees  here,  upon  a  con- 
tract of  Insurance  executed  In  another  state 
or  country;  yet,  they  admit,  wbldi  is  true, 
that  erndb  a  suit  may  be  brought  against  such 
a  company  on  a  contract  executed  elsewhere. 
In  tbe  courts  of  this  state.  If  that  lis  not 
tme,  then  according  to  appellant's  conten- 
tion, it  could  not  be  sued  at  all,  anywhere.' 
What  difference  is  there,  in  legal  effect,  be- 
tween the  two?  None;  both  companies  are 
of  the  same  character.  Tbfiy  Issue  the  same 
class  of  contracts  within  and  without  this 
state.  They  possess  the  same  rights  and  pow- 
ers, and  the  same  duties  and  obligations  are 
imposed  upon  them.  The  contracts  of  each 
are  transitory  in  character.  Both  may  sue 
and  be  sued  in  the  same  courts  of  this  state. 
When  plaintlffa,  they  have  the  same  charac- 
ter of  process  Issued  In  their  behalf  and  serv- 
ed alllie  for  them  upon  the  defendants;. and, 
when  defendants,  the  same  kind  of  summons 
is  Issued  in  their  behalf,  and  served  upon 
tbelr  respective  agents,  appointed  by  the  re- 
spective companies,  differing  only  in  that,  in 
tlie  case  of  the  domestic  company,  tbe  statute 
providing  for  service  of  process  Is  upon  cer- 
tain persons  who  have  been  chosen  by  the 
company  as  Its  agents  or  officers  to  represent 
It  in  other  capacities,  that  is,  persons  who 
are  in  the  employ  of  the  company,  to  perform 
its  ordinary  business,  while  In  tbe  case  of  the 
foreign  company,  the  service  Is  had  upon  a 
person  also  chosoi  by  the  company,  but  not 
In  the  emidoy  of  the  company,  but  who  is  an 
<^cer  of  this  state,  the  superintendent  of  in- 
snranoei 

Again,  if  not  conceded,  it  is  true,  nevec- 
theiesB,  that  If  an  individual  nonresident  of 
tUB  state  Bhoold  execute  a  note  outside  oC 
this  state.  It  could  not  be  sued  thereon  lu  the 
ooorts  hera^  when  it  beoomea  due.    Why 


not?  Bach  bad  the  right  to  execute  the  note 
mentlimed.  Both  were  made  outside  of  this 
state.  Both  are  transitory  causes  of  action, 
the  laws  of  the  state  provide  the  same  courts 
in  which  such  suits  tbeteon  may  be  brought, 
and  provide  for  tbe  same  Und  of  process  and 
upon  whom  service  may  be  had.  In  tbe 
case  of  the  individual  it  must  be  served  ujran 
him  personally,  or  upon  some  member  of  his 
family,  if  not  found,  etc.,  while  in  the  case 
of  tbe  company,  domestic  or  farelgn,  because 
of  its  artificial  character,  the  service  muH 
be  bai  upon  Us  duly  eonttUuted  asfent 
(wbetiier  sued  at  home  or  abroad),  tbe  su- 
perintendent of  insurance. 

Upon  this  state  of  facts,  there  can  be  no 
question,  in  my  opinion,  but  what  said  Four- 
teenth Amendment  equally  applies  to  foreign 
insurance  oompanleB  doing  business  in  this 
state  under  license  duly  issued  to  It,  as  it 
does  to  domestic  companies  engaged  In  like 
business,  and  to  transactlnna  of  like  charac> 
ter  transacted  by  Indlvldaals;  otherwise  they 
would  >not  enjoy  the  equal  protection  of  the 
laws,  either  in  suing  or  being  sued.  If  that 
is  not  the  law,  then  a  person  residing  or 
stopping  in  this  state,  or  a  corporation  or- 
ganised under  the  laws  hereof,  might  execute 
a  note  for  91,000,  fai  the  state  of  Illinois  to 
a  foreign  Insurance  company  doing  business 
In  this  state,  yet  it  could  not  sue  and  recover 
the  money  due  thereon  from  the  individual 
nor  from  the  domestic  company,  for  the  rea- 
son that  the  note  was  not  executed  in  this 
state,  and  for  the  further  reason,  as  contend- 
ed for  by  counsel  for  appellant,  that  this 
"state  has  no  constitutional  power  to>  draw  to 
Its  jurisdiction  a  cause  of  actiwi  arising  else-r 
where."  Nor  in  such  a  case  could  suit  be 
brought  In  the  federal  court,  because  the 
amount  of  the  note  would  not  bring  the  case 
within  Its  Jurisdiction.  I  think  that  is  in- 
disputable (International  Text-Book  Co.  v. 
Plgg,  217  U.  S.  01,  30  Sup.  Ct.  481,  54  L.  Ed. 
678,  27  L.  B.  A.  [N.  S.]  493, 18  Ann.  Cas.  1103 
and  cases  cited),  yet  if  the  same  note  had 
been  executed  by  the  same  party  or  company, 
at  the  same  place,  to  an  individual  Instead 
of  a  foreign  corporation,  he  could,  under  a 
long  unbroken  line  of  decisions  of  this  court 
and  of  the  Supreme  Court  of  the  United 
States,  have  maintained  the  suit. 

This  question  has  been  decided  by  Che  Su- 
preme Court  of  the  United  States  in  the  case 
of  the  International  Text-Book  Co.  v.  Plgg, 
supra.  That  court  in  that  case  cited  the  case 
of  Chambers  v.  Baltimore  &  Ohio  Ry.  Co., 
207  U.  S.  142,  loc.  cit  148,  28  Sup.  Ct.  34,  35 
(52  L.  Ed.  143),  and  quoted  with  approval 
therefrom  the  following  language: 

"This  court  held  in  Chambers  v.  Baltimore  & 
Ohio  R.  B.  Co.,  207  U.  S.  142,  148  [28  Sup. 
Ct  34,  52  L.  Ed.  143],  that  a  state  may,  sub- 
ject to  the  resttictioius  of  the  federal  Constitii- 
tum,  'determine  the  limits  of  the  jurisdiction 
of  its  courts,  and  the  character  of  the  contro- 
versies which  shall  be  heard  in  them.'  But  it 
also  said  In  tbe  same  case:  "Vha  right  to 'sue 
and  defend  in  the  courts  is  the  altarnativa  of 
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fore«.  In  a  organized  society  it  is  tlie  riglit 
conserratiTc  of  aL  other  rightB,  and  lies  at  tiie 
foundation  of  orderly  governmeiit  It  is  one 
of  the  hiffhett  and  moat  eiaential  privilege$  of 
oiHietuhiff,  and  muni  ie  aUotoed  hy  each  itate 
to  the  oitiietM  of  oU  other  itatet  to  the  preeiee 
e»tent  that  it  w  atto%oed  to  it»  own  oitigen*. 
EqueUitD  of  treatment  in  this  respect  is  not 
left  to  depend  upon  comity  between  the  states, 
but  i»  granted  and  protected  hy  the  federal  Oon- 
stiiution:  " 

Wbile  it  is  trne  tlie  former  case  Involved 
a  question  of  Interstate  commerce,  yet  tliat 
question  was  but  one  of  tlie  two  questions 
presented  and  decided ;  and  it  had  but  little, 
or  no,  bearing  upon  the  question  of  the  va- 
lidity  of  the  state  statute,  barring  state 
courts  to  nonresidents  while  they  were  left 
open  to  those  within  the  Jurisdiction  of  the 
state.  This  is  dear,  for  the  obvioua  reason 
that  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States  in  no 
"manner,  shape  or  form"  attempts  to  confer 
or  d^ne  the  Jurisdiction  of  state  courts; 
nor  was  any  such  authority  necessary  to  be 
lodged  in  that  clause  of  the  Constltation  In 
order  to  give  Congress  full  and  complete 
power  to  regulate  that  subject. 

The  remedy  for  the  ylolation  of  the  laws 
of  the  United  States,  including  those  govern- 
ing interstate  commerce,  rests  primarily  with 
the  federal  courts,  and  secondarily  with  the 
state  courts,  which  are  and  have  ever  been 
open  to  all  persons,  natural  and  artificial, 
residents  and  nonresidents,  by  section  2,  art 

4,  and  section  1  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  In  other  words,  the  commerce  clause 
of  the  Constitution  confers  upon  Congress 
the  power  to  regulate  interstate  commerce, 
but  the  remedy  for  the  violation  thereof 
must  primarily  be  in  the  courts  created  by 
article  3  of  the  Constitution  of  the  United 
States,  and  supplemented  by  section  1  of 
Amendment  14  thereof,  which  guarantees  to 
every  citizen  of  the  United  States  the  same 
right  and  privilege  to  sue  in  the  courts  of 
this  state  \ipon  all  transitory  causes  of  ac- 
tion on  which  a  citizen  of  this  state  might 
sue,  under  the  laws  hereof.  Or,  in  other 
words,  if,  under  the  laws  of  this  state,  a 
citizen  hereof  may  maintain  a  suit  on  a 
given  cause  of  action,  then  under  said  con- 
stitutional provision,  any  citizen  of  any  oth- 
er state  of  the  Union  may  do  likewise. 

This  court  in  the  case  of  International 
Tex^Book  Co.  t.  GiUespie,  229  Mo.  307,  129 

5.  W.  922,  followed  the  rule  announced  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  International  Text-Book  Co.  v. 
Pigg,  supra.  See,  also.  Cement  Co.  v.  Gas 
Co.,  255  Mo.  1,  164  S.  W.  468,  Ann.  Cas. 
19150,  151;  Boeder  v.  Robertson,  202  Mo. 
522,  100  S.  W.  1086;  United  Shoe  Machinery 
Co.  V.  Ramlose,  231  Mo.  508,  132  S.  W.  1133 ; 
SUte  ex  reL  V.  Grimm,  239  Mo.  135,  loc.  dt. 
179, 143  S.  W.  483.  All  of  those  cases  decided 
by  tUs  court  were  Instltated  under  section 
1751  of  our  Practice  Act,  bef<»«  quoted,  and 
those  decided  by  the  Supreme  Court  of  the 


Ualted  States  wetie  brought  under  almilat 
statutes  o£  other  states  where  the  suits  were 
instituted ;  bat  ttiat  makes  no  dilterence  in 
principle.  In  so  far  as  this  question  Is  con- 
cerned, for  the  reason  that  it  does  not  In- 
votre  the  question  as  to  who  may  sue  or  be 
sued,  or  up<«  whom  service  of  process  may 
be  had  in  such  cases,  for  those  questions  were 
decided  in  paragraph  2  of  this  opinion,  but 
the  question  in  hand  is,  tohere  mav  tuitg  on 
contractt,  tort*,  and  other  tranaitory  action* 
he  Immffht^  Of  course  it  cannot  be  said,  nor 
do  any  of  the  cases  dted  bold,  that  nooresi- 
dents  can  sue  all  peraont  withiin  the  juri*- 
diation  of  thi*  itate,  under  the  section  ot  the 
Practice  Act  before  menti(»ed,  but  tbey  do 
hold  that  if  a  resident  of  this  state  can  sue 
atay  or  all  persons  within  the  Jurisdiction  of 
this  state  in  the  courts  hereof  on  any  transi- 
tory cause  of  action,  under  that  or  any  other 
statute  of  tills  state,  or  under  the  rules  of 
the  common  law,  then,  under  said  section  1  of 
the  Fourteenth  Amendment,  any  dttzen  'of 
the  United  States,  though  residing  elsewhere, 
wtiether  an  Individual  or  a  corporation,  is 
guaranteed  the  same  right  to  sue  upon  a 
similar  cause  of  action  in  the  courts  of  this 
state.  In  other  words,  the  effect  of  that  sec- 
tion of  the  Constitution  is  to  extend  to  all 
cltisens  of  the  United  States,  who  are  resi- 
dents of  other  states  or  countries,  the  same 
right  to  sue  persons  found  within  the  Juris- 
diction of  this  state,  upon  the  same  causes  of 
action,  that  is  enjoyed  by  our  citizens  under 
the  Constitution  and  laws  of  this  state,  or,  to 
express  the  same  idea  in  different  language, 
the  Constitution  and  laws  of  this  state,  in 
the  regard  mentioned,  were  designed  prin- 
cipally for  the  citizens  of  Missouri,  and  sec- 
ondarily for  all  persons  of  the  world,  as  pre- 
viously stated;  but,  be  that  as  it  may,  the 
first  sectiCHi  of  the  Fourteenth  Amendm«it 
extends  all  such  constitutional  provisions 
and  statutory  enactments  of  this  state,  of 
the  character  mentioned,  to  all  citizens  of 
the  United  States  residing  elsewhere.  That 
is  the  plain  meaning  and  effect  of  the  mling- 
of  the  Supreme  Court  of  the  United  States  in 
the  cases  before  cited  ui>on  this  question; 
and  also  of  the  rulings  of  this  court  in  the 
cases  cited  in  connection  therewith.  There- 
fore, if  we  are  correct  in  the  conclusions 
reached  in  paragraph  2  of  this  opinion  re- 
garding that  clause  of  section  7042,  providing 
for  process  against  foreign  insurance  com- 
panies doing  business  in  this  state  and  upon 
whom  process  may,  or  rather  must,  be  anved, 
and  also  in  our  conclusions.  Just  stated,  re- 
garding the  legal  rights  ot  dtiaens  of  the 
United  States  residing  elsewhere  to  sue  In 
the  courts  of  this  state  ui>on  the  same  causes 
of  action  that  our  own  dtisens  enjoy,  then 
it  necessarily  follows  that  the  respondent,  a 
dtizMi  of  Ariaona,  had  the  legal  rlgjit  to  sue 
appellant  In  the  courts  of  this  state  upon  the 
policy  mentioned  in  the .  petition  and  evl- 
denca 
IV.  This  brings  us  to  the  consideratloa  ot 
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tbe  fonrth  groand  assigned  by  coonael  for 
atjpellant  In  stipport  of  their  general  con- 
tention tbat  8ectl<m  7042  is  nnconstttiitlonal. 
In  anbstance,  that  contention  Is  that  said 
section,  in  so  f&r  as  It  authorizes  service  of 
process  on  a  snit  based  npon  a  policy  of  In- 
Burance  Issued  in  this  state  by  a  foreign  In- 
surance company  doing  business  herein  with- 
out authority  of  law,  Is  unconstitutional,  null, 
and  void  under  both  the  state  and  federal 
Gonstltntiona  This  ccnitentlon  can  easily 
and  briefly  be  disposed  of.  It  is  purely  a 
moot  Question  in  this  case.  The  policy  sued 
on  was  not  Issued  tn  this  state,  but  In  tbe 
state  of  Colorada  Therefore  it  was  not  un- 
lawfully issued  in  this  state,  and  this  ccm- 
testlon  of  counsel  has  no  foundation  what- 
ever upon  which  to  stand.  If,  however,  the 
policy  had  hem  Issued  in  this  state  withr 
out  autlMrUv  of  the  state  ftrit  had  and  ob- 
tained, Uien  clearly  tb^  service  for  process 
could  not  have  been  bad  under  said  section 
7042,  for  the  reason  that  its  express  terms 
excludes  s«vlce  of  process  thereunder  In 
suits  founded  upon  all  such  policies;  but 
service  In  all  such  cases  could  he  had  under 
section  7014,  which  was  enacted  for  the  ex- 
press purpose  of  providing  for  service  in 
suits  on  a  iwlicy  of  Insurance  issued  in  this 
state  against  a  foreign  company  doing  busi- 
ness herein  teithout  authority  of  law.  This 
was  expressly  decided  by  the  Supreme  Court 
of  the  United  States  in  the  cases  of  Mutual 
ResMTe  Ass'n  v.  Phelps,  190  U.  S.  147,  28 
Sup.  Ct.  707,  47  li.  Bd.  087,  and  Mutual  Life 
Ins.  Co.  V.  Spratley,  172  U.  S.  603,  19  Sup. 
Ct  808,  43  L.  Bd.  660,  Commercial  Mutual 
Accident  Co.  v.  Davis,  213  U.  S.  246,  29  Sup. 
Ct  445,  53  L.  ild.  782,  and  that  ruling  is 
expressly  approved  by  the  same  court  in  the 
case  of  Simon  v.  Southern  Ry.  Co.  236  U. 
S.  115,  loa  dt  130,  35  Sup.  Ct  266,  69  L. 
Bd.  492. 

The  same  result  was  correctly  reached  by 
the  Court  of  Civil  Appeals  of  Texas  in  the 
case  of  Bl  Paso  &  South  Western  Ry.  Co. 
V.  Chisholm,  180  S.  W.  166;  but  on  page  159 
tbat  court  undertook  to  state  what  tbe  Su- 
preme Court  of  the  United  States  held  In  tbe 
Simon  Case,  which  shows  tbat  that  court 
likBi  counsel  for  appellant  here,  misconceived 
and  did  not  understand  tbe  ruling  in  die 
Simon  Case.  The  latter  case  has  no  applica- 
tion whatever  to  this  case,  as  I  think  I  have 
4dearly  shown. 

My  attentl(n  has  Just  been  called  to  the 
case  of  Fry  v.  Doiver  &  R.  G.  Ry.  Go.  (D.  C.) 
226  Fed.  893.  In  that  case  tbe  oplnlmn  does 
not  disclose  tbe  statute  under  which  process 
therein  was  served,  and  for  Qiat  reason  sheds 
but  little  light  upon  the  question  here  present- 
ed ;  but  the  language  used  indicates  that  the 
manner  of  service  was  wholly  Immateilal. 
The  opinion  seems  to  proceed  npon  the  theory 
tbat  a  salt  cannot  be  maintained  in  a  state 
without  tbe  transaction  out  of  which  it  arose 
occurred  In  tbe  state  where  the  suit  was 
bronCbt  .  Tbe  Old  Wayne  and  Simon  Oases 


are  dted  in  support  thereof,  regardless  of 
the  statute  under  whidi  process  was  bad.  If 
I  correctly  understand  the  opinion,  then  I 
have  no  hecdtancy  in  saying  that  the  court 
does  not  understand  those  cases.  Instead  of 
those  cases  supporting  the  views  there  ex- 
pressed, they  hold  directly  to  the  contrary. 

But  In  the  case  at  bar  it  must  be  remember- 
ed that  tbe  service  was  had  under  section 
7042,  and  not  under  section  7044 ;  but  had 
the  service  in  this  case,  under  the  facts  there- 
of, been  bad  under  tbe  latter  section,  then 
clearly  the  appellant  would  not  have  bem 
served  with  due  process  of  law,  as  was  held 
and  properly  so,  by  tbe  Supreme  Court  In  the 
Simon-Railway  Case,  supra.  But  the  court 
in  that  case  did  not  decide  the  moot  ques- 
tion here  presented,  but  expressly  declined  to 
express  an  opinion  upon  it  because  not  prop- 
erly before  the  court  In  that  case,  as  In 
this,  the  cause  of  acticm  did  not  accrue  In  the 
state  where  the  suit  was  brought,  and  there- 
fore in  neither  case  could  the  second  section 
of  the  statute  apply.  What  Is  here  said  about 
section  7044  is  dearly  obiter,  but  is  said  to 
dispel  some  of  the  confusion  It  seems  to  me 
counsel  are  laboring  under  regarding  the 
Simon-Railway  Case. 

[4]  y.  The  fifth  and  last  ground  assigned 
by  counsel  for  appellant  in  support  of  their 
general  contention  tbat  said  section  7042  is 
unconstitutional  is  substantially  as  follows: 
That  said  section  7042  is  unconstitutional, 
because  it  authorizes  services  of  process  in 
suits  brought  in  the  courts  of  this  state 
against  foreign  insurance  companies  doing 
business  herein  untawfuOy,  that  it,  without 
authorUy  first  had  and  obtained  from  the 
state,  based  upon  a  pdicy  of  insurance  is- 
sued in  another  state.  In  support  of  this 
contention  we  are  dted  to  the  cases  of  Old 
Wayne  Life  Ass'n  v.  McDonough,  204  U.  S. 
22,  27  Sup.  Ct  236,  61  L.  Ed.  346,  and  Simon 
V.  Railway  Co.,  286  U.  S.  115,  36  Sup.  Ct. 
256,  59  L.  Bd.  492.  This  contention  may  also 
be  briefly  and  easily  disposed  of.  In  tbe 
first  place,  it  may  be  stated  generally  that 
neither  section  7042  nor  7044  applies  to  the 
state  of  facts  npon  whldi  counsel's  conten- 
tion Is  predicated,  nor  to  tbe  facts  of  this 
case.  Section  7042,  in  express  terms  limits 
the  service  of  the  process  therdn  mentioned 
to  fordgn  insurance  companies  doing  busi- 
ness in  this  state  under  authorUy  from  the 
ttate  duly  granted  to  them ;  and  there  is  no 
language  contained  in  that  sectian  which  re- 
motdy  indicates  that  it  applies  to  any  sudt 
company  doing  business  in  this  state  with- 
out euch  authority.  Therefore  this  conten- 
tion of  counsel  Is  not  well  founded ;  and  the 
cases  dted  tn  support  tbereof  have  no  ap- 
plication whatever  to  this  case.  Those  cas^ 
es,  however,  will  be  farther  considered  pres- 
ently. 

Nor  does  section  7044  authorise  aervioe  of 
process  in  suits  brought  in  tbe  courts  of  tbia 
state  against  si  foreign  insurance  company, 
based  upon  a  policy  iuued  im  another  etate. 
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By  Its  express  terms  the  process  mentloDed 
therein  Is  limited  to  Mit«  brought  upon  poUr 
<Ae»  of  iiuurance  Utued  i»  tlUi  ttate  by 
sudi  companies  without  authoritti  from  the 
^ate  first  had  and  obtained.  Not  only  that, 
there  Is  no  other  statute  or  law  of  this  state 
that  I  am  familiar  with,  which  authorizes 
service  of  process  in  a  suit  brought  in  the 
courts  of  this  commonwealth  against  a  for- 
eign Insurance  company  not  a/uthoriaed  to  do 
Imaineas  herein,  based  upon  a  polieu  i»*ued 
by  it  in  another  state  or  country;  but  If  there 
are  any  such,  then  they  would  (Aeorly  be  un- 
oon»titutional  under  both  the  state  and  fed- 
eral Constitutional  provisions  previously 
mentioned.  This  is  precisely  what  was  held 
by  the  Supreme  Court  of  the  United  States 
in  the  Old  Wayne  and  Simon  Cases.  In  the 
Old  Wayne  Case,  the  poUcy  was  Issued  in 
the  state  of  Indiana,  and  the  suit  based  thrae- 
on  was  brought  in  the  state  of  Pennsylvania, 
where  the  company  had  no  authority  to 
transact  business,  but  had  (at  least  presum- 
ably, as  that  court  stated)  Issued  some  other 
poHoies  in  that  state  vMhout  authority. 
Upon  that  state  of  fact,  the  plaintiff  sued 
the  comjtany  in  Pennsylvania,  end  had  serv- 
ice under  a  statute  similar  in  aU  respects  to 
section  7042,  B.  S.  1909,  of  this  state.  In 
that  case  the  court,  in  effect,  held  that  said 
section  of  the  Pennsylvania  statute  did  not 
apply  to  policies  Issued  in  another  state, 
without  the  company  was  lawfully  doing 
business  in  Pennsylvania;  and,  because  it 
was  not  lawfully  doing  busineos  in  that  state, 
and  because  the  policy  was  not  Issued  there- 
in, the  court  held  that  the  service  had  under 
that  statute  was  void.  Xhat  ruling  was 
clearly  .correct  because  that  statute,  like  said 
section  7042  of  this  state,  in  express  terms 
Wnitcd  the  service  therein  mentioned  to  suits 
on  policies  issued  in  that  state  under  permis- 
sion therefrom,  and  did  not  embrace  policies 
issued  in  another  state.  In  the  Simon  Case 
the  injury  occurred  in  the  state  of  Alabama, 
and  the  suit  wa»  brought  In  the  state  of 
Louisiana,  and  service  was  had  under  the 
second  section  of  the  Louisiana  act,  whidi  is 
similar  to  section  7044  of  our  statutes.  In 
that  case  the  court  ruled,  and  correctly  so, 
that  the  service  mentioned  in  that  section 
was,  by  its  express  terms,  limited  to  suits 
based  upon  torts  committed  In  that  state  by 
a  foreign  corporation,  not  authorized  to  do 
business  therein;  and  therefore  the  service 
had  upon  the  defendant  was  void  because 
the  injury  did  not  occur  in  Louisiana.  The 
court  went  farther  In  both  of  those  cases, 
and  held  tbat  If  the  Pennsylvania  statute 
mentioned  authorized  the  service  bad  In  that 
case,  then  it  would  have  been  unconstitu- 
tlcmal. 

But  suppose  In  the  Old  Wayne  Case  the 
company  had  been  doing  a  lawful  business  in 
Pennsylvania  in  purananoe  to  Its  authority, 
and  service  of  process  had  been  had  upon  the 
company  under  the  same  statute,  then  could 
It  be  said  that  said  statute  was  not  applicable 


and  did  not  autborlM  tb«  servlcaT  Cectalnly 
not ;  for  aay  other  answer  would  be  In  direct 
conflict  with  the  plain  language  of  the  statute. 
and  would  violate  section  1  of  the  Fonrteentb 
Amendment  of  the  Constitution  of  the  United 
States.  The  same  would  have  been  true  in 
the  Simon  Case,  had  the  railway  company^ 
been  doing  business  In  Louisiana  under  per- 
mission of  the  state  and  the  service  had  been 
had  under  the  first  section  of  the  act  in- 
stead of  the  second.  Likewise,  the  same  rule 
applies  to  the  case  at  bar,  because  the  ap- 
pellant was  doing  business  in  this  state  un- 
der its  authority,  and  service  was  had  upon 
it  un<2er  section  704Z,  which  In  express  term» 
authorized  service  of  process  in  suits  brought 
in  the  courts  of  this  state  against  all  such 
companies  so  doing  business  in  this  state,  re- 
gardless of  the  place  where  the  policies  are 
issued,  as  before  shown. 

In  this  class  of  cases  there  would  not  exist 
that  inconvenience  and  hardship  mentioned 
by  the  court  in  the  Simon  Case,  for  the  rea- 
son that  all  such  companies  lawfully  doing 
business  In  this  state  are  domiciled  here  and 
have  their  offices,  agents,  and  attorneys,  Just 
as  th^y  have  in  the  states  of  their  creatton. 
Any  such  company  can  try  any  such  case  In 
the  courts  of  this  state  with  as  little  expense 
and  Inconvenience  as  th^  could  be  tried  in 
the  state  of  its  organization,  or  In  the  state 
where  the  policy  was  Issued ;  but,  Ue  that  as 
it  may,  it  has  nothing  whatever  to  do  with 
the  question  of  Jurisdiction  of  the  courts  of 
this  state  in  such  cases,  and  the  hardship  and 
Inoonvenlenoe  mentioned  would  not  be  one- 
tenth  as  great  upon  the  company  as  it  would 
be  upon  the  various  policy  holders,  should 
they  be  compelled  to  go  to  the  various  states 
where  the  varioua  companies  were  incorpo- 
rated, or  to  those  where  the  policies  were  is- 
sued. In  order  to  enforce  their  claims.  Cer- 
tainly the  inconvenience  and  hardship  which 
might  be  Imposed  upon  such  a  company  law- 
fully doing  business  here,  when  required  to 
defend  suits  In  the  courts  of  this  state,  baaed 
upon  a  policy  issued  In  another  state,  where 
It  has  its  offices,  agents,  and  attorneys,  would 
not  be  greater  than  tbey  would  be  In  a  suit 
brought  here  against  such  a  company,  baaed 
upon  a  policy  issued  by  It  in  this  state,  un- 
lawfully, wfaere  it  would  have  no  ofBce,  agent, 
or  attorney;  yet  the  Supreme  Court  of  the 
United  States  In  the  cases  of  Mutual  Be- 
serve  Ass'n  v.  Phelps,  supra.  Mutual  Life  Ins. 
Co.  V.  Spratley,  and  Simon  v.  Southern  By. 
Co.,  supra,  hold  that  the  latter  class  of  suits 
may  be  maintained  in  the  courts  of  this  state. 

If  according  to  those  cases,  Bu<di  a  compa- 
ny may  be  sued  under  section  7044  In  the 
courts  of  this  state  on  a  policy  nnlawfully 
Issued  here,  then  why  may  it  not  be  sued  un- 
der section  7042  on  a  policy  lawfully  Issued 
elsewhere?  But,  as  stated  by  the  Supreme 
court  of  the  United  States  In  tbo  Slnum 
Case,  as  to  Inconvenleikce,  etc.,  this  Is  fbrel«a 
to  the' question  of  Jnrlsdtetlan. 

Again:   If  such  a  company  cao,  by  Ix^tUca- 
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tion,  ooDKnt  to  the  tilal  of  sacik  cues  In  the 
coartB  of  ttala  state,  and  agree  to  the  Imposi- 
tions of  saeb  hardship  and  inoonveaienees  as 
are  lncld«tt  to  the  necessary  defense  of  ttie 
case,  then  why  nny  not  snch  a  company  cm- 
aent  thereto  by  express  agreement,  as  the  ap- 
pellant has  done  in  tMs  ease? 

I  am  therefore  dearly-  of  the  opinion  that 
said  section  7042  Is  constitutional,  and  that 
It  prorldes  tor  ample  service  of  process  la  all 
cases  which  it  was  designed  to  embrace,  one 
of  which  is  the  case  at  bar.  I  am  also  of 
the  opinion  that  appelant  was  dnly  served 
according  to  the  proTlslons  of  that  statute, 
and  was  properly  In  court.  We  are  there- 
fore of  the  opinion  that  the  general  conten- 
tion of  counsel  for  appellant,  as  well  as  the 
flye  subdlTlslODS  thereof,  are  wltbont  merit, 
and  should  be  disallowed,  which  Is  accord- 
ingly done. 

[SI  yi.  Counsel  for  appellant  assign  as  er- 
ror the  action  of  the  trial  court  in  permitting 
the  witness  Doepke  to  testify  to  certain  con- 
versations had  between  him  and  EQpatrlck 
&  Hanley,  the  {general  agents  of  the  company 
at  Cripple  Creek,  prior  to  and  at  the  time  the 
ItolU?  was  Issoed,  regarding  the  binding 
force  of  Its  terms  and  conditions  respecting 
incnmbrances  upon  and  Qie  vacan<7  of  the 
property;  also  that  the  conrt  erred  to  per- 
mitting said  Doepke  to  testify  as  to  conver- 
sations had  between  himself  and  said  agents 
after  the  policy  had  been  Issued,  regarding 
the  vacancy  of  the  property,  and  dbe  scores 
ef  cases  to  support  thereof.  We  will  consider 
these  two  assignments  together,  as  the  same 
principle  of  law  underlies  each.  While  there 
is  some  nmfliot  of  authority  on  these  ques- 
tions to  other  states,  but,  to  so  tar  as  Oolo- 
rado,  Missouri,  and  many  other  states  are 
concerned,  it  is  well  settled  that  where  the 
general  agents  of  an  tosurance  company,  at 
the  time  of  or  subsequent  to  the  Issuance  of 
the  policy,  are  toformed  of  the  existence  of 
any  fact  regarding  the  property  which  is  vio- 
lative of  any  of  the  terms  or  conditions  there- 
of, and  which  would  work  a  forfeiture,  and 
assent  thereto,  then  the  company  is  estopi)ed 
from  toterposin^  such  conditions  of  forfei- 
tnre  as  a  defense  to  a  suit  brought  upon  the 
jiollcy  to  recover  the  damages  sustatoed.  It 
is  undisputed,  to  this  case  that  the  respond- 
ent, at  the  time  the  policy  was  issued,  in- 
formed the  general  agents  of  the  company 
that  the  scarcity  of  fuel  and  the  difficulty  in 
getttog  it  to  the  smelter  until  a  tramway 
could  be  boilt  would,  to  all  probability,  ne- 
cesMtate  the  shutting  down  of  the  smelter 
for  periods  of  more  than  30  days  at  a  time, 
«nd  asked  said  agents  what  effect  soCb  idle- 
ness would  have  upon  the  poNcy.  In  r6ply, 
the  agents,  to  snbstance,  said,  that  is  "all 
right ;  go  on."  Not  only  that,  the  same  mat- 
ters were  discussed  between  the  same  parties 
eadi  and  every  month,  from  the  time  the 
policy  was  Issued  until  the  date  of  the  fire, 
and  upon  each  occasion  the  insured  asked 


said  agents  wliat  effect  wonld  the  vacancy  of 
thn  smfelter  have  upon  the  policy,  and  each 
time  they  answered,  that. Is  "all  right;  go 
ahead."  Upon  these  undisputed  facts  there 
can  be  no  doubt  bnt  what  the  appelant  is 
estopped  from  toterposing  these  focfeitnre 
clauses  as  a  defense  in  this  cas&  A  long 
line  of  authorities  so  hold.  Ins.  Co.  t.  Hy> 
man,  42  Colo.  156,  91  Paa  27, 16  li.  B.  A.  (N. 
S.)  77;  Ins.  Co.  v.  Nlxcm,  2  Colo.  App.  265, 
30  Pac.  42;  Thompson  v.  Ins.  Co.,  169  Mo. 
12,  68  S.  W.  SSg ;  Blssler  v.  Ins.  Co.,  150  Mo. 
366,  61  S.  W.  755 ;  Ins.  Co.  v.  AllU,  U  Colo. 
App.  2<M,  68  Paa  243 ;  Huestess  ▼.  Ins.  Co., 
88  S.  a  31,  70  B.  E.  406;  MlUls  v.  Ins.  Co.,  95 
Mo.  App.  211,  68  S.  W.  1066;  Rndd  v.  Ins. 
Co.,  120  Mo.  App.  1,  06  S.  W.  237 ;  Wetoberger 
v.  Ins.  Co.,  170  Ma  App.  266,  1B6  S.  W.  79 ; 
Combs  V.  Ins.  Oa,  43  Mo.  160,  97  Am.  Dec. 
383:  McCnllough  v.  Ins.  Co.,  113  Mo.  607, 
21  S.  W.  207;  Loeb  v.  Ins.  Co.,  99  Mo.  55, 12 
S.  W.  374;  Prenttce  v.  Ins.  Co,  77  N.  Y.  487, 
33  Am.  Rep.  661;  Hartley  ▼.  Ins.  Co.,  91  Minn. 
382,  98  N.  W.  198,  108  Am.  St.  Rep.  512 ; 
Ins.  Co.  V.  May  (Tex.  Civ.  Aw».)  43  S.  W.  73 ; 
Trustees  Bt  Clara  Academy  v.  Ins.  Co.,  96 
Wis.  257,  78  N.  W.  76S ;  Ins.  Co.  v.  Mahone, 
21  Wall.  1S2,  22  £i.  Ed.  593;  MoCoUum  v.  Ins. 
Co.,  67  Mo.  App.  80 ;  Harness  v.  Ins.  Co.,  76 
Mo.  App.  410;  Gandy  v.  Ins.  Co..  52  S.  C. 
224,  29  &  E.  655;  Ins.  Co.  ▼.  Hart,  149  111. 
513,  36  N.  E.  992;  Trust  Co.  v.  Ins.  Co.,  79 
Mo.  App.  368;  Ass'n  v.  Tucker,  157  111.  194, 
42  N.  E.  398,  44  N.  E.  286;  Ins.  Co.  v.  Gibson, 
53  Ark.  494,  14  S.  W.  672;  Ins.  Co.  ▼.  Dow- 
dall,  159  111.  179,  42  N.  B.  606;  Pechner  v. 
Ins.  Co.,  65  N.  Y.  195 ;  Frye  v.  Equitable  So- 
ciety, lU  Me,  287,  89  AtL  57 ;  WUson  v.  Ins. 
Co.,  77  N.  H.  844,  91  AtL  913;  Ins.  Co.  v. 
Stanley,  16  Ga.  Aj/p.  263,  82  S.  B.  826 ;  Clay 
v.  Ins.  Co.,  97  Ga.  44,  25  S.  E.  417;  Blass  v. 
In&  COm  18  App.  Dlv.  481,  46  N.  Y.  Supp. 
392;  Prendergast  v.  Ins.  Ca,  67  Mo.  App. 
426;  Wlch  V.  Ins.  Co.,  2  Cola  App.  488,  31 
Pac.  389;  Ins.  Co.  v.  Smith,  3  Colo.  422;  Ins. 
Co.  V.  Taylor,  14  Colo.  499,  24  Pac.  333,  20 
Am.  St  Rep.  281;  Ins.  Co.  v.  Donlon,  16 
Colo.  App.  416,  66  Paa  249;  Klttenrtog  v. 
Ass'n,  22  Colo.  267,  44  Pac.  595;  Strauss  v. 
Ins.  Co.,  9  Cola  App.  386,  48  Pac.  822. 

Also,  under  the  facts  of  this  case,  the  au- 
thorities hold  that  Kllpatrick  &  Hanley  were 
the  alter  ego  of  the  insurance  company,  and 
their  knowledge  of  the  fact  that  the  smelter 
was  shut  dowh,  and  their  assurances  to 
Doepke  that  it  was  "all  right,"  Is  a  waiver. 
Thompson  v.  Ins.  Co.,  169  Mo.  25,  68  S.  W. 
880,  and  cases  there  cited;  Rlssler  v.  Ins. 
Co.,  150  Ma  868,  51  S.  W.  755;  Shutts  v. 
Ins.  Co.,  159  Mo.  App.  441,  141  S.  W.  16; 
Prentice  v.  Ins.  Co.,  77  N.  Y.  487,  33  Am.  Rep. 
651 ;  Wooldrldge  v.  Ins.  Co.,  69  Mo.  App.  413 ; 
Ina  Ca  v.  Hyman,  42  Colo.  166,  94  F«m>.  27,. 
16  Ia  R  A.  (N.  8.)  77;  Croui^  r.  Ina  Co., 
79  Mich.  249,  44  N.  W.  496;  Andrus  v.  Ins. 
Co.,  91  Minb.  358,  98  N.W.  200;  Hart  V.  Ins. 
Ca,  9  Wash.  620;  38  Pac.  213,- 27  L.  R.  A.  86; 
Haigfat  V.  Ins.  Co.,  92  K.  X.  61;  Burnham  t. 
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IBS.  Co.,  63  Mo.  Ai9.  85 ;  Montgomeiy  t.  Ina. 
Co.,  80  Mo.  App.  SOO ;  Roes  Lasgford  t.  Ins. 
Co.,  97  Mo.  App.  79,  71  S.  W.  720. 

A  walrer  may  be  Inferred  from  the  acts 
and  conduct  of  tbe  agents  of  the  insurance 
company,  and  need  not  be  proved  by  express 
agreement.  When  Doepke  informed  Kilpat- 
rick,  the  agent  of  the  insurance  company  who 
wrote  this  policy,  tliat  the  mill  was  shut 
down,  even  though  Kllpatrlck  had  not  assur- 
ed him  that  everything  was  "all  right,"  yet  if 
he  expressed  no  dissent,  such  conduct  on  his 
part  would  be  a  waiver.  At  least,  it  would 
be  such  conduct  as  would  send  the  question 
of  waiver  to  the  Jury.  lis.  Co.  v.  Dowdall, 
160  ni.  179,  42  N.  E.  606 ;  Bowen  v.  Ins.  Co., 
69  Mo.  App.  272;  Mlllis  v.  Ins.  Co.,  95  Mo. 
App.  217,  68  8.  W.  1066;  Appel  v.  Ins.  Co., 
148  App.  Div.  70, 132  N.  Y.  Sripp.  200;  Hatch- 
er V.  Ins.  Co.,  71  Wash.  79,  127  Pac.  588 ;  Ins. 
Co.  V.  Fahrenkrug,  68  HI.  463;  Ins.  Co.  v. 
Johnston,  42  111.  App.  73 ;  Draper  v.  Ins.  Co., 
190  N.  Y.  12,  82  N.  B.  755;  Loeb  v.  Ins.  Co., 
99  Mo.  58,  12  S.  W.  874;  CoppoletU  T.  Ins. 
Co.,  123  Minn.  325,  143  N.  W.  787 ;  Bank  v. 
Ina  Co.,  109  Mo.  App.  660,  83  S.  W.  534; 
St.  John  V.  In&  Co.,  107  Mo.  App.  700,  82 
S.  W.  543 :  Ins.  Co.  v.  Lewis,  187  U.  S.  363, 
23  Sup.  Ot  126,  47  U  Bd.  204;  Ins.  Co.  v. 
Norton,  96  XT.  S.  234.  24  U  Ed.  689. 

A  policy  of  Insurance  is  not  void  by  rea- 
son of  the  plant  being  shut  down,  btit  only 
vMdable,  and  the  insurance  company  must 
cancel  and  return  unearned  premium.  Not 
having  done  so,  policy  continues  in  fbrce. 
Patterson  v.  Ins.  Co.,  174  Mo.  App.  37,  160 
S.  W.  59;  Flannigan  v.  Ins.  Co.,  20  Misc. 
Rep.  539,  46  N.  T.  Supp.  687 ;  Springfield  Co. 
V.  Ins.  Co.,  161  Mo.  98,  52  8.  W.  2S8,  74  Am. 
St  Rep.  621 ;  Miller  v.  Ins.  Co.,  106  Mo.  App. 
211,  80  S.  W.  330;  Anthony  v.  Ins.  Co.,  48 
Mo.  App.  73 ;  Brlx  v.  Ins.  Co.,  171  Mo.  App. 
518, 153  S.  W.  789;  Ins.  Co.  v.  Ashby,  53  Ind. 
App.  518,  102  N.  E.  45;  Ins.  Co.  v.  Smith,  3 
Colo.  422 ;  PienOce  v.  Ins.  Co.,  77  N.  Y.  488, 
33  Am.  Rep,  651;  Ins.  Co.  v.  Koehler,  108 
111.  293,  48  N.  E.  297,  61  Am.  St  Rep.  108 ; 
Ins.  Co.  V.  Catlin,  163  111.  256,  45  N.  B.  255, 
35  L.  R.  A.  596 ;  Ins.  Co.  v.  Johnston,  42  111. 
App.  76 ;  Bom  v.  Ins.  Co.,  110  Iowa,  379,  81 
N.  W.  676,  80  Am.  St  Rep.  300 ;  Casstmus  v. 
Ins.  Co.,  135  Ala.  256,  33  South.  163;  Viele 
v.  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83 ;  Ins. 
Co.  V.  Knutson,  67  Kan.  71,  72  Pac.  626; 
Schreiber  v.  Ins.  Co.,  43  Minn.  367,  45  N. 
W.  708;  McCollum  v.  Ins.  Co.,  61  Mo.  App. 
354;  Saville  v.  Ins.  Co.,  8  Mont  419,  20  Pac. 
646,  3  L.  R.  A.  542 ;  New  v.  Ins.  Co.,  5  Ind. 
App.  82,  31  N.  E.  475 ;  Ins.  Co.  v.  Jones,  48 
Ind.  App.  18^  92  N.  E.  879 ;  Weinberger  v. 
Ins.  Ca,  170  Mo.  App.  266,  156  S.  W.  79; 
Mdatyre  v.  Ins.  Co.,  131  Mo.  App.  93,  110 
S.  W.  604;  Ins.  Co.  t.  Johnston,  143  lU.  106, 
32  N.  B.  429 ;  Ins.  Co.  v.  Richmond  Mica  Co., 
102  Va.  429,  46  S.  B.  464,  102  Am.  St.  Rep. 
.  846 ;  Rlssler  v.  Ins.  Co^  160  Mo.  368,  51  S. 
W.  768. 


After  ttae  Are  oecsrted  the  agents  of  the 
company  demanded  the  balance  of  the  unpaid 
premiums  from  the  asnired,  which  it  paid; 
and  the  law  Is  that  the  acceptance  ef  the 
premium  after  fire  is  a  waiver  of  any  vlo> 
latlon  of  poUcgr  after  the  agent  of  the  insur- 
ance company  knew  of  it  Flannigan  v.  Ins. 
Co.,  20  Misc.  Rep.  589,  46  N.  Y.  Supp.  687; 
Ins.  Go.  V.  Raddin,  120  D.  8.  195,  7  Sup.  Ct 
500,  30  L.  Ed.  644;  Baker  v.  Ins.  Ca  (C.  C.) 
77  Fed.  660;  Ins.  Co.  v.  WoUf.  96  D.  S.  326, 
24  Ii.  Ed.  387 ;  Ins.  Co.  v.  Freeman,  19  Tex. 
av.  App.  632,  47  8.  W.  1026. 

We  are  theref<Me  of  the  opinion  that  under 
the  great  weight  of  autbM'ity,  under  the  facts 
of  this  case,  the  appellant  has  waived  the 
forfeiting  conditions  of  the  policy,  and  is 
estopped  from  interposing  them  as  a  defense 
to  this  case. 

vn.  What  is  said  regarding  the  vacancy 
dense  of  the  policy  is  applicable  to  and  con- 
trolUng  as  to  the  incuinbrance  clause  of 
the  policy.  The  agents  of  the  appellant  not 
only  knew  of  the  mortgages  being  upon  the 
property,  but  canceled  two  other  policies  they 
had  issued  on  it  because  of  those  incum- 
brances, and  issued  two  others  in  their  stead. 
Tills '  company  sbonld  not  be  permitted  to 
thus  blow  hot  and  cold.  If  It  wished  to  re- 
ly upon  ttiese  ftofeiting  dansee  of  the  policy, 
it  should  have  returned  the  unearned  pre- 
miums and  declared  the  poUcy  void  before 
the  fire  occurred;  but  havhig  failed  to  do 
either,  it  will  not,  at  this  late  date,  be  heard 
to  say  that  the  policy  was  void  because  of 
the  violatl<ms  of  said  tact^ting  clsnsen. 

VIII.  It  is  next  insisted  by  counsel  for  ap- 
pellant that  its  agents,  Kilpatridc  &  Hanley, 
were  acting  in  eollnsion  with  the  respondent 
and  against  the  interest  of  the  appellant 
Counsel  do  not  make  it  clear  as  to  when  or 
how  this  conspiracy  was  formed,  or  the  pur- 
pose they  Intended  to  accomplish  by  it  Cer- 
tainly they  did  not  enter  luto  a  conspiracy 
to  bum  the  smelter  by  a  stroke  of  lightning 
from  heaven;  nor  did  the  vacancy  of  the 
smelter  or  the  incumbrances  thereon  con- 
tribute or  operate  as  conductors  of  the  light- 
ning from  the  clouds  to  the  smelter,  nor  were 
Inducing  causes  of  the  lightning  striking  the 
same.  Moreover,  the  undisputed  evidence  is 
that  the  mortgages  were,  paid  and  satisfied 
long  before  the  fire  occurred.  So  I  am  un- 
able to  see  in  what  possible  way  the  vacancy 
of  the  smelter  and  the  satisfied  bicumbranoes 
thereon  had  to  do  with  the  fire,  or  how  the 
alleged  conspirators  could  have  co-operated 
with  the  lightning  in  destroying  the  smelter. 
Sucb  a  thing  is  preposterous.  The  agents  of 
the  company  did  nothing  but  tell  the  true 
facts  of  the  case  as  disclosed  by  the  physical 
facts  and  the  undisputed  evidence  in  the  case. 
If  an  agent  may  not  do  that  er&i  though 
It  may  be  detrimental  to  the  interest  of  his 
principal,  then  the  time  has  come  when  sucli 
agencies  should  be  abolished.  There  is  not  a 
aciutllla  of  evidence  in  this  case  that  tends 
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to  show  tbat  KUpatrldc  k  Hanl^  wwe  acting 
coUuslTeljr  against  tUe  appellaot 

[1]  IX.  Counsel  tor  appellant  c(»nplaln  of 
the  action  of  the  trial  court  In  refusing  to 
give  their  instructions  numbered  3,  4  and  5, 
as  asked,  and  in  modifying  them  and  giving 
them  In  the  modified  form.  Counsel  say 
that: 

"By  its  modification  of  these  ingtrnotions,  the 
court  told  the  Jury  that  they  could  not  find  for 
the  defendant  on  the  question  of  waiver  unless 
they  believed  from  the  evidence  that  'Doepke  for 
the  plaintiff  company  aereed  and  consented  that 
said  agents  Kilpatrick  &  Hanley  should  conceal 
frosi  the  defendant  company*  the  facts  o«ni8titut- 
ing  the  breaches  of  the  conditions  of  the  policy." 

Tbea»  instructions  should  not  have  been 
given  at  all,  either  as  asked  by  counsel  or  as 
modified  by  the  court,  for  the  reason  that 
there  was  no  evidence  upon  which  to  base 
them.  We  disposed  of  this  question  In  para- 
graphs 6  and  7  of  the  opinion,  and  no  good 
purpose  would  be  served  by  discussing  it  fur- 
ther at  this  place. 

[7]  It  is  finally  insisted  by  counsel  for  ap- 
pellant that: 

"The  court  erred  in  giving  plaintiff's  instruc- 
tion 6,  and  thereby  instructintr  the  jury  in  ef- 
fect that  if  they  found  from  toe  evidence  that, 
prior  to  the  insutntion  of  this  suit,  plaintiff  paid 
all  necessary  corporation  fees  to  the  state  of 
Colorado  and  obtained  from  the  secretary  of 
state  of  Colorado  a  certificate  of  authority  to  do 
business  in  the  said  state,  the  fact  that  plaintiff 
had  not  paid  said  fees  and  obtained  said  certifi- 
cate of  authority  prior  to  its  alleged  acquisition 
of  title  to  the  property  in  question,  or  prior 
to  the  iasnance  of  the  policy  in  suit,  or  prior  to 
the  fire,  was  immaterial." 

The  evidence  discloses  the  fact  that  at  the 
time  the  policy  in  suit  was  issued,  the  re- 
sp<»ident  had  not  taken  out  a  license  to  do 
business  in  the  state  of  Colorado,  and  had 
not  done  so  at  the  time  it  purchased  the  prop- 
erty upon  whldi  the  buildings  insured  stood, 
for  which  it  paid  about  $175,000,  and  receiv- 
ed a  general  warranty  deed  thereto ;  but  sub- 
sequently thereto  it  took  out  a  license  to  do 
business  in  the  state,  and  paid  all  fees  and 
taxes  due  on  the  property  long  before  the 
fire  occurred.  That  instruction  correctly  de- 
clared the  law.  This  question  has  been  pass- 
ed upon  by  the  Supreme  Court  of  Colorado 
and  by  the  Supreme  Court  of  the  United 
States  in  a  case  which  went  up  from  Colora- 
do. In  the  case  of  Ins.  Co.  v.  Allis,  U  Colo. 
App.  264,  53  Pac.  242,  the  court  said: 

"There  is  no  provision  that  the  contracts  of 
a  corporation  which  has  failed  of  compliance 
with  the  law,  shall  be  avoided ;  on  the  contrary, 
their  validity  is  recognized,  and  they  are  en- 
forceable not  only  against  it,  but  against  its 
officers,  agents,  and  stockholders;  nor  does  the 
statute  assume  to  deprive  it  of  any  remedy 
which  it  would  otherwise  have,  upon  its  con- 
tract!, or  for  the  protection  of  its  property 
rights.  No  consequence  is  attached  to  the  fail- 
ure, except  the  subjecting  of  its  officers,  agents, 
and  stockholders  to  a  personal  liability  on  its 
contracts;  and  the  courts  cannot  very  well  go 
farther  than  the  Legislature  has  gone.  We  feel 
entirely  safe  in  sa;ring  that  there  is  nothing  in 
the  statute  by  which  the  plaintiff's  capacity  to 
sne,  or  its  right  to  maintain  its  action  to  en- 
forae  its  demand,  is  in  any  way  aOectsd." 


Tb»  f flowing  cases  are  cited:  Utley  ▼. 
Mining  Co.,  4  Colo.  369 ;  Tabor  v.  Mining  Co., 
11  Colo.  419,  18  Pac.  537;  Kindel  v.  Litho- 
graphing Ca,  i»  Colo.  310,  35  Pac.  538,  24 
L.  R.  A.  311.  In  the  case  of  Kindel  v.  Beck 
Co.,  19  Colo.  310,  35  Pac.  538,  24  U  B..  A.  311, 
the  Supreme  Court  of  Colorado  expressly 
holds: 

"Failure  of  a  foreign  corporation,  doing  busi- 
ness in  Colorado,  to  file  a  certificate,  as  requir- 
ed by  the  Constitution  (article  15,  J  10),  •  •  • 
subjects  its  officers,  aecnts,  and  stockholders  to 
certain  personal  liabilities,  but  does  not  affect 
its  right  of  action  against  a  resident  of  the  state 
for  goods  sold  and  delivered." 

This  same  question  came  before  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Frltts  ▼.  Palmer,  182  U.  S.  282,  10  Sup.  Ct. 
93,  33  U  Ed.  317.  This  case  arose  under  the 
laws  of  Colorado.  In  that  case,  the  court 
said: 

"The  Constitution  of  Colorado  provided  that 
no  foreign  corporation  should  do  business  in 
the  state  without  having  a  known  place  of  busi- 
ness [In  the  state]  and  an  agent  upon  whom 
process  might  be  served." 

Said  act  further  provided  that  no  corpora- 
tion, forelgrn  or  domestic,  should  purchase  or 
hold  real  estate  except  as  provided  in  the 
act  The  act  did  not  indicate  a  mode  by 
which  a  foreign  corporation  might  acquire 
real  estate  in  Colorado.  A  torelgn  noncom- 
plying  corporation  took  a  deed  to  property, 
and  its  title  was  attacked  on  the  ground — 
"that  the  company  violated  the  laws  of  the  state 
[Colorado]  when  it  purchased  the  property  with- 
out having  previously  designated  its  plsce  of 
business  and  an  agent" 

The  United  States  Supreme  Court  held  that 
the  grantee  held  a  good  title  to  the  proper- 
ty, inasmuch  "as  Che  Constitution  and  laws 
of  Colorado  did  not  prohibit  foreign  corpora- 
tions from  purchasing  and  holding  real  estate 
within  Its  limits,"  and  that  no  one  could 
question  the  title  but  the  sovereignty.  In 
Seymour  v.  Mines,  153  U.  S.  523,  14  Sup.  Ct. 
847,  38  L.  Ed.  807,  it  is  held: 

"The  state  only  can  challenge  the  right  of  a 
foreign  corporation  to  *  *  *  hold  real  estate 
within  Its  lUnits." 

In  Smith  y.  Sheeley,  12  WaU.  368,  20  Lt  Ed. 
430,  it  is  held  a  deed  to  land  is  not  a  nullity 
by  the  grantor  who  has  received  a  considera- 
tion for  the  grant;  there  being  no  ouster  of 
grant  at  the  instance  of  the  government.  In 
Summet  v.  Realty  Co.,  208  Mo.  512, 106  S.  W. 
617,  this  court  said: 

"This  court  is  next  asked  to  reverse  the  Judg- 
ment in  this  cause  because  the  record  disnoses 
that  the  insurance  company  held  the  land  in 
question  for  a  period  of  more  than  six  years, 
which  Is  in  violation  of  section  7,  art.  12,  of 
the  Constitution  of  1875.  ORiis  question  can 
be  raised  by  the  state  alone.  It  is  a  matter  that 
does  not  concern  the  individual,  as  held  by  the 
following  cases." 

See  cases  thera  cited. 

In  Bank  v.  Matthews,  96  U.  S.  628,  25  L. 
Ed.  188,  the  court  said: 

"A  private  person  cannot,  directly  or  indirect- 
ly; usurp  this  function  of  the  government"  and 
question  such  titlSk    Bank  r.  Whitn«ar.  lOB  U. 
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S.  lOlL  26  L.  Ed.  448;    Ins.  Ca  r.  Hymui,  42 
Colo.  186,  94  Pac.  27. 

It  Is  expressly  beld  by  the  Supreme  Court 
of  Colorado  In  International  Trust  Co.  v. 
Lesehen  &  Sons  Rope  Co.,  92  Pac.  72T: 

"Where  a  foreign  corporation  actually  com- 
plies with  the  act  of  A^ril  6,  1901  (Lavs  1901, 
p.  116,  c.  52),  prescribing  the  terms  on  which 
a  foreign  corporation  may  do  business  within 
the  state  and  prohibiting  the  exercise  of  corpo- 
rate |)OwerB  or  the  prosecution  or  the  defense 
of  actions  until  the  required  fee  shall  have  been 
paid  and  the  prescribed  certificate  obtained  sub- 
sequent to  the  commencement  of  an  action  on 
a  contract  made  with  a  domestic  corporation, 
it  may  maintain  tbe  action  and  enforce  the  con- 
tract, the  prohibition  bein^  only  provisional, 
subject  to  removal  at  any  time." 

Tbe  statute  In  question,  and  ttie  contract 
of  purchase  of  tbe  land  mentioned,  being 
products  of  tbe  state  of  Colorado,  and  ber 
courts  boldlng  that  under  that  statute  said 
contract  was  ralld,  it  would  be  presumption 
on  tbe  part  of  this  court  t»  bold  otherwise, 
especially  when  this  court  has  repeatedly 
ruled  the  same  way  in  cases  arising  under 
similar  statutes  of  this  state. 

There  are  some  other  minor  points  discuss- 
ed, but  they,  in  no  manner,  affect  the  merits' 
of  the  case,  and  I  wUl  therefore  pass  them  by. 

Finding  no  error  In  the  record,  the  judg- 
ment is  affirmed. 

FARIS,  J.,  concurs  In  result.  BLAIR  and 
REJVELIiE,  JJ.,  concur. 

CRAVES,  J.  (dissenting).  I  cannot  con- 
cur In  tbe  majority  opinion.  Tbe  facts  of 
the  case  and  tbe  questions  raised  are  as  fol- 
lows: Plaintiff  is  alleged  to  be  an  Arizona 
corporation,  and  defendant  Is  alleged  to  be 
a  Pennsylvania  corporation,  doing  a  general 
fire  Insurance  business.  The  petition  is  an 
ordinary  petition  upon  a  fire  insurance  pol- 
icy, issued  by  defendant  to  plaintiff  in  tbe 
state  of  Colorado.  Tbe  property  is  alleged 
to  have  been  destroyed  by  fire  during  tbe  life 
of  the  policy.  This  suit  was  brought  in  Aud- 
rain county.  Mo.,  and  there  tried,  resulting 
in  a  judgment  for  tbe  plaintiff  in  tbe  Sum  of 
$2,089.57,  tbe  amount  of  the  poUcy  for  |2,- 
500  and  interest  thereon.  Service  of  sum- 
mons in  the  case  was  bad  by  tbe  sheriff  of 
Cole  county.  Mo.,  delivering  a  copy  of  tbe 
petition  and  summons  to  Frank  Blake,  the 
then  superintendent  of  the  insurance  depart- 
ment of  Missouri.  Preserved  in  the  bill  of 
exceptions  by  the  plaintiff,  we  have  tbe  mo- 
tion to  quash  tbe  service  In  this  cause,  which 
motion  reads: 

"Now  comes  the  defendant  herein,  and,  ap- 
pearing for  the  purposes  of  this  motion  and  for 
the  purposes  of  this  motion  only,  moves  to  quash 
the  writ  herein  issued  and  tbe  return  thereon 
by  the  sheriCf  of  Cole  county,  and  dismissed  the 
cause  for  the  following  reasons,  to  wit:  The 
circuit  court  of  Audrain  county  and  no  other 
court  of. tbe  state  of  Missouri  has  jurisdiction 
over  the  person  of  the  defendant  herein  nor 
over  the  subject-matter  of  snid  action.  The 
plaintiff  is  a  corporation  existing  under  the  laws 
of  the  territory  of  Ariaona  but  attempting  to 
engage  in  bosiness  in  4ih«  state  of  Colorado,  and 


also  attempting,  aceerdiog  to  tbe  aUegatkns  of 
the  petition  herein  filed,  to  exercise  its  corporate 
Iiowers  in  the  state  of  Colorado,  and,  according 
to  the  allegations  of  plaintiff's  petition,  was  the 
owner  of  the  property  in  said  petition  describ- 
ed in  the  state  of  Colorado ;  and  the  defendant 
is  a  foreign  corporation  of  U>e  state  of  Pennsyl- 
vania, domg  business  as  an  insurance  company 
in  the  state  of  Missouri,  and  also  in  the  state 
of  Colorado.  That  the  alle|fed  contract  sued  up- 
on by  plaintiff  was  made  ui  the  state  of  (Colo- 
rado, and  the  insurance  against  fire  by  said 
alleged  policy  was  against  loss  of  property  lo- 
cated in  the  state  of  Colorado;  and  said  fire 
by  which  said  property  is-  alleged  to  have  been 
destroyed  took  place  in  tbe  state  of  CMorado. 
Hence  tbe  alleged  contract  sued  upon  and  tbe 
alleged  cause  of  action  in  plaintiff's  petition,  it 
any,  is  a  contract  nnder  the  laws  of  Colorado, 
and  the  cause  of  action  arose  in  the  state  of 
Colorado  and  is  located  in  the  state  of  Colo- 
rado. That  the  defendant  corporation  is  an  in- 
surance company  of  the  state  of  Pennsylvania, 
and  hence  is  a  resident  and  a  citizen  of  the  state 
of  Pennsylvania.  That  the  said  contract  and 
said  cause  of  action  is  located  in  tbe  skate  of 
Colorado,  and  is  not  a  contract  nor  a  cause  of 
action  in  the  state  of  Missouri.  That  under  and 
by  virtue  of  section  7042  of  the  Revised  Statutes 
of  Missouri,  1900,  a  foreign  insurance  company 
is  required,  upon  condition  of  doing  business  in 
the  state  ot  Missouri,  to  make  the  superintend- 
ent of  the  insurance  department  of  the  state  of 
Missouri  its  agent  upon  whom  service  of  process 
issuing  out  of  the  courts  of  the  state  of  Mis- 
souri might  be  had;  but  said  superintendent  ot 
insurance  is  and  can  be  an  agent  for  the  purpose 
of  service  of  process  upon  only  for  tbe  benefit 
of  the  state  of  Missouri  and  a  cause  of  action 
arising  in  the  state  of  Missouri  out  of  contracts 
made  in  the  state  of  Missouri ;  and  said  section 
is  solely  for  the  benefit  of  actions  located  in  the 
courts  of  the  state  of  Missouri;  and  said  su- 
perintendent of  insurance  is  not  an  agent  for 
the  purpose  of  having  process  served  upon  him 
for  a  cause  of  action  arising  ontside  of  the  state 
of  Missouri  and  in  bdialf  of  nonresidents  of  the 
state  of  Missouri;  and  the  said  Frank  Blake, 
the  said  superintendent  of  the  insurance  depart- 
ment of  the  state  of  Missouri,  upon  whom  serv- 
ice was  had  in  said  action,  is  not  an  agent  for 
this  defendant  npon  whom  process  could  be  serv- 
ed in  the  alleged  causa  of  aodon  set  forth  in 
plaintiff's  petition.  Wherefore  this  defendant 
says  that  this  court  has  not  jurisdiction  over  the 
subject  of  this  action,  Aor  over  the  person  of 
this  defendant 

"II.  The  bringing  of  this  action  in  the  state 
of  Missouri  and  outside  of  the  state  of  (Colorado 
is  an  attempt  on  the  part  ot  the  plaintiff  to 
make  use  of  the  courts  of  the  state  of  Missouri 
to  deprive  the  defendant  of  judidal  process  by 
which  it  may  procure  the  attendance  of  witness- 
es on  its  behalf  in  a  defense  of  the  merits  of 
said  cause  of  action.  That  this  defendant  is  en- 
titled to  a  defense  on  the  merits  of  said  cause 
of  action,  and  has  a  defense  thereto  consisting 
as  follows:  EHrst,  said  policy  is  void;  second, 
said  policy  became  void  by  reason  of  acts  of  the 
defendant  after  the  issue  of  said  policy;  third, 
it  is  void  in  fact  and  in  law;  fourth,  tbe  de- 
fendant was  not  the  sole  and  unconditional  own- 
er of  said  property  described  in  said  petition 
at  the  time  of  the  issuing  of  said  policy,  neither 
was  it  tbe  sole  and  unconditional  owner  there- 
of at  the  time  of  the  alleged  fire ;  and,  further, 
the  plaintiff  has  avoided  said  policy  and  caused 
the  same  to  beccmie  null  and  void  by  its  viola- 
tion of  the  terms  of  said  policy,  and  said  plain- 
tiff did  not  have  destroyed  by  fire  a  portion  ot 
the  property,  as  alleged  in  its  said  petition. 
That  said  petition  presents  many  issues  which 
the  defendant,  acting  on  its  own  oehalf,  wiU  be 
compelled  to  defend  against,  and  there  is  a  large 
amount  ot  testimony  in  the  way  ot  .witnesaea 
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and  in  the  way  of  documentary  evidence,  all 
located  in  the  state  of  Colorado,  which  this  de- 
fendant cannot  produce  in  any  court  of  the  state 
of  Missouri  by  judicial  process,  and  for  that  rea- 
son this  court  should  not  take  jurisdiction  ot 
said  cause,  and  cannot  have  jurisdiction  of  said 
cause;  and  to  be  allowed  to  maintain  said 
action  in  the  state  of  Missouri  would  be  to  de- 
prive the  defendant  of  that  due  process  of  law 
wbi«dk  the  Constitution  of  the  state  of  Missouri 
l^arantees  to  every  foreign  insurance  company 
entering  the  state  for  the  purpose  of  doing 
business  therein ;  and  to  allow  said  action  to 
be  prosecuted  in  the  state  of  Missouri  is  to  de- 
ny to  the  defendant  the  equal  protection  of  the 
laws,  and  is  therefore,  in  disobeidience  of  section 
1,  Amend.  14,  of  the  Constitution  of  the 
TTnited  States,  which  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  the  laws." 

This  motion  the  court  nisi  overruled,  and 
the  defendant  answered.  In  this  answer  the 
jurisdiction  is  thus  challenged: 

"The  defendant  herein  admits  that  at  all  dates 
herein  the  plaintiff  was  and  now  is  a  corpora- 
tion duly  organized  and  existing  under  and  pur- 
suant to  the  laws  of  Arizona,  and  that  at  all 
of  said  times,  such  defendant  was  and  now  is  a 
foreign  corporation  duly  existing  under  the  laws 
of  the  state  of  Pennsylvania  and  at  all  of  said 
times  said  defendant,  as  such  company  and  cor- 
poration, has  been  and  now  is  engaged  in  a  gen- 
eral fire  insurance  business  in  the  state  of  Colo- 
rado, and  also  in  the  state  of  Missouri,  and  was 
and  now  is  licensed  and  authorized  to  do  busi- 
ness in  both  of  said  states.  Defendant  says  that 
the  policy  or  contract  of  insurance  issued  was 
made  and  executed  in  the  state  of  Colorado 
upon  property  located  in  the  state  of  Colorado, 
and  further  says  that  therefore  said  contract 
of  insurance  is  a  contract  under  the  laws  of  the 
state  of  Colorado,  and  not  a  contract  under  the 
laws  of  the  state  of  Missouri;  that  the  said 
X^:ank  Blake,  superintendent  of  the  insurance 
department  of  the  state  of  Missouri,  upon  whom 
service  was  had  in  said  cause,  was  not  authoriz- 
ed by  the  laws  of  the  state  of  Missouri  to  ac- 
knowledge or  receive  service  of  process  issued 
from  any  court  of  record  in  the  state  of  Mis- 
souri for  this  defendant  in  said  cause  of  action ; 
hence  this  court  has  no  jurisdiction  over  this  de- 
fendant nor  the  subject-matter  of  this  action, 
and  section  7012,  Rev.  St.  Mo.  1909,  does  not 
apply  to  this  action,  for  the  reason  that  said 
contract  of  insurance  is  a  contract  of  the  state 
of  Colorado,  and  not  of  the  state  of  Missouri, 
and  the  cause  of  action  can  only  be  maintained 
in  the  state  of  Colorado,  and  said  section  7042 
of  the  flevised  Statutes  of  Missouri  is  unconsti- 
tutional and  void  because  it  denies  to  this  de- 
fendant due  process  of  law  and  is  an  effort  to 
take  the  property  of  this  defendant  without  due 
process  of  law,  and  is  therefore  in  conflict  with 
section  30,  art  2,  of  the  Constitution  of  the 
state  of  Missouri,  which  provides  that  no  per- 
son shall  be  deprived  of  property  without  due 
process  of  law,  and  is  in  conflict  with  section 
1,  Amend.  14,  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  make 
or  enforce  any  law  which  shall  deprive  any  per- 
son of  property  without  due  process  ot  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law. 

"Defendant  further  says  that  said  section 
7042  was  enacted  by  the  General  Assembly  of 
the  state  of  Missouri  in  the  year  1885,  as 
shown  by  Laws  of  Missouri  of  1885,  page  183, 
and  that  the  title  to  said  act  is  as  follows:  'An 
•ct  to  amend  section  6013,  art  4,  of  the  Revised 
Sututes  of  Missouri  of  1870,  entitled,  "General 
Provisions  Relating  to  Insurance  and  Service  of 
'  Process  Therein" ' — whereas  in  truth  and 
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in  fact  said  act  of  the  Legislature  did  not  amend 
said  section  6013,  but  repealed  said  section, 
and  enacted  a  new  section  in  lieu  thereof,  and  is 
therefore  in  conflict  with  section  28,  art  4,  of 
the  Constitution  of  Missouri,  which  provides 
that  no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  said 
title,  is  contrary  to  the  body  of  said  act,  and 
that  the  snbject  of  the  body  of  the  act  is  not 
expressed  in  the  title,  either  clearly  or  other- 
wise. 

"And  defendant  further  says  that  said  act  is 
contrary  to  the  terms  of  section  34,  art.  4,  of 
the  Constitution  of  Missouri,  which  provides 
that:  'No  act  shall  be  amended  by  providing 
that  designated  words  thereof  be  stricken  out, 
or  that  designated  words  be  inserted,  or  that 
designated  words  be  stricken  out  and  others  in- 
serted in  lien  thereof;  bnt  the  words  to  be 
stricken  out  or  the  words  to  be  inserted,  or  the 
words  to  be  stricken  out  and  those  inserted 
in  lieu  thereof,  together  with  the  act  or  section 
amended,  shall  be  set  forth  in  full  as  amended.' 

"Wberefbre  defendant  says  that  said  section 
7042,  Rev.  St  Mo.  1900,  is  unconstitutioBal  and 
void,  and  that  the  service  herein  is  void,  and 
this  court  has  no  jurisdiction  over  the  defend- 
ant or  over  the  subject-matter  of  this  action, 
and  to  entertain  further  jurisdiction  in  this 
cause  would  be  to  deprive  the  defendant  of  its 
property  without  due  process  of  law." 

Further  parts  of  tbe  answer  set  oat  vatl- 
ODS  defenses  to  tbe  suit  upon  the  policy, 
whlcb  matters  can  be  best  stated,  if  neces- 
sary, with  tbe  points  made  Reply  placed  In 
Issue  matters  In  the  answer. 

I.  In  this  dissent  I  am  not  unmindful  of  tbe 
ruling  of  this  court  in  State  ex  reh  v.  Grimm, 
239  Mo.  135,  143  S.  W.  483,  and  cases  f<^low- 
ing  it  I  take  It  tbat  the  United  States  Su- 
preme Court  has  fully  snstained  the  dissent 
la  tbe  Grimm  Case,  and  no  specious  argu- 
ment can  change  the  force  and  effect  of  the 
very  recent  holding  at  audi  court  This, 
however,  we  discuss  later. 

It  is  clear  in  tbls  case  tbat  tbe  defendant 
did  nothing  more  to  give  tbe  ditniit  court  of 
Audrain  connty  jurisdiction  over  its  person 
than  the  filing  of  tha  two  documents  we  have 
set  out  In  the  statement  One  is  called  a  mo- 
tion to  quasb  the  service,  and  tbe  other  la 
tbe  answer.  It  la  dear  tbat  Jurisdiction  over 
tbe  person  was  challenged  from  start  to  fin- 
ish. Jnrisdlctlon  ov«r  tbe  person  is  tbe  prop- 
er subject-matter  of  a  plea  in  tbe  answer. 
Section  1804,  R.  S.  1909  reads: 

"When  any  of  the  matters  enumerated  in  sec- 
tion 1800  do  not  appear  upon  the  face  of  tbe 
petition,  the  objection  may  be  taken  by  answer, 
if  no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  shall  be  deemed 
to  have  waived  tbe  same,  excepting  only  the 
abjection  to  the  jurisdiction  of  the  court  over 
the  subject-matter  of  the  action,  and  excepting 
the  objection  that  the  petition  does  not  state 
facts  suffident  to  constitute  a  cause  of  action." 

Section  1800,  R.  S.  1909,  referred  to  In  sec- 
tion 1804,  supra,  reads: 

"He  defendant  may  demur  to  the  petition, 
when  it  shall  appear  upon  the  face  thereof,  ei- 
ther: First,  that  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant,  or  the  subject 
of  the  action ;  or,  second,  that  the  plaintiff 
has  not  legal  capacity  to  sue;  or,  third,  that 
there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause,  in  this  state; 
or,  fourth,  that  there  is  a  defect  of  parties  plain- 
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tiff  or  defendant;  or,  fifth,  that  several  causes 
of  action  hare  been  improperly  united;  or, 
siztli,  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  or,  sev- 
enth, that  a  party  plaintiff  or  defendant  is  not 
a  necessary  party  to  a  complete  determination 
of  the  action." 

From  this  it  appears  that  Jurisdiction  over 
tbe  person  is  a  subject-matter  of  demurrer,  tf 
it  appears  from  the  face  of  the  petition,  but 
If  it  does  not  so  appear,  then  it  Is  a  subject- 
matter  of  answer,  and  U  only  waived  In  tbe 
event  it  is  not  challenged  by  one  or  the  other 
methods.  The  challenge  in  this  case  was  not 
only  timely,  but  continuoua  Jurisdiction 
over  the  person  can  only  be  acquired  by  serv- 
ice of  tbe  person  had  according  to  law,  or  by 
consent,  expressed  or  implied.  Implied  con- 
sent consists  in  doing  such  things  as  would 
indicate  a  willingness  for  the  court  to  try 
the  case,  1.  e.,  as  filing  answer  or  doing  some 
similar  thing,  without  questioning  the  juris- 
diction of  the  court.  Implied  consent  Is  more 
frequently  denominated  waiver  of  jurisdic- 
tion. In  the  case  at  bar  the  defendant  has 
waived  nothing  as  to  jurisdiction.  Dragged 
into  court  by  the  ears,  as  it  were,  it  has  per- 
sistently protected  want  of  Jurisdiction.  It 
has  lodged  the  plea  where  the  statutes  of 
ttiis  state  say  it  may  be  lodged,  1.  e.,  in  its 
answer,  l^e  reply  of  tbe  plaintiff  filed  here- 
in admits  all  the  facts  necessary  to  show 
want  of  Jurisdiction,  If  our  views  of  the  law 
are  correct  In  other  words,  the  reply  ad- 
mits that  plaintiff  is  an  Arizona  corporation, 
and  tbe  defendant  is  a  Pennsylvania  corpo- 
ration, and  that  "the  contract  of  insurance 
was  made  and  executed  in  Ccdorado,  upon 
property  in  Colorado."  This  admission 
shows  that  it  was  not  the  result  of  business 
done  in  Missouri.  Tbe  full  efTect  of  this 
omission  is  not  In  the  petition,  and  therefore 
demurrer  was  not  necessarily  the  pleading 
for  defendant  Under  the  plea  to  the  Juris- 
diction found  In  the  answer,  and  the  admis- 
sion found  in  the  reply,  the  circuit  court  of 
Audrain  county  should  have  found  for  de- 
fendant upon  the  issue  of  jurisdiction. 

Our  statute  (section  7042,  R.  S.)  requires 
a  foreign  insurance  company  to  designate  tbe 
state  superintendent  of  Insurance  as  its  agent 
to  receive  service  of  process  in  suits  filed 
against  such  foreign  insurance  company  in 
the  courts  of  this  state.  This  designation  is 
a  prerequisite  to  a  license  to  do  business  in 
this  state.  A  close  reading  of  our  statute, 
however,  will  disclose  no  legislative  intent 
to  malie  service  of  process  In  this  manner  ef- 
-  fectlve  in  any  case  except  one  arising  through 
contracts  made  and  acts  done  in  this  state, 
whilst  the  corporation  was  licensed  to  trans- 
act business  therein.  In  the  Orlmm  Case, 
supra,  239  Mo.  loc.  cit  187,  143  S.  W.  499, 
I  then  took  occasion  to  say: 

"Neither  do  I  believe  section  7042,  Revised 
Statutes  1909,  charges  oar  courts  with  the  duty 
ol  hearing  a  case  sacb  as  is  now  pending  in  the 
court  of  the  respondent  Grimm  in  tbe  city  of 
St  Louis.  That  section  compels  foreign  insur- 
ance companies  doing  bosineia  in  this  state  to 


make  onr  state  superintendent  of  insurance  an 
agent  to  accept  service  of  process.  I  l>elieve 
that  this  section  only  confers  jurisdiction  upon 
cur  courts  to  hear  and  determine  controversies 
growing  out  of  insurance  contracts  made  in  this 
state,  whilst  a  foreign  insurance  company  is  do- 
ing business  in  tiiis  state  under  a  license  from 
the  state.  It  is  said  in  the  opinion  by  my  learn- 
ed Brother  that  there  is  no  limitation  in  this 
statute,  and  hence  cases  from  other  jurisdic- 
tions where  there  is  a  limitation  in  tbe  statute 
are  not  in  point  I  thinic  the  statute,  when  con- 
sidered as  a  whole,  has  a  limitation.  I  think 
from  its  language  there  can  be  gathered  a  clear 
legislative  intent  to  limit  the  jurisdiction  of 
courts  to  actions  upon  contracts  made  in  this 
state.  Note  the  language:  'Service  of  process 
as  aforesaid,  issued  by  any  such  court  as  afore- 
said upon  the  superintendent  shall  l>e  valid  and 
binding,  and  be  deemed  personal  service  upon  such 
company,  so  long  as  it  diall  have  policies  or  lia- 
bilities outstanding  in  this  state.'  This  follows 
the  language  empbasized  by  my  Brother,  and 
to  my  mind  characterizes  tlie  kind  of  Utigation 
to  which  foreign  insurance  companies  can  be 
called  upon  to  respond  in  our  courts.  In  other 
words,  it  fixes  a  limitation  of  the  kind  of  causes 
over  which  our  courts  can  assume  jurisdiction. 
The  statute  specifically  refers  to  policies  'out- 
standing in  Ois  state.'  It  is  true  that  this 
clause  refers  to  a  time  whoi  such  company  has 
withdrawn  from  the  state  or  is  no  longer  doing 
business  in  the  state,  but  it  also  refers  to  con- 
tracu  made  when  in  the  state.  The  policies 
above  mentioned  in  the  statute  are  policies  is- 
sued when  the  company  was  in  the  state.  The 
question  then  arises.  Why  preserve  this  method 
of  service  after  the  company  has  left  the  state* 
and  limit  it  to  cases  upon  policies  outstanding 
in  this  state  only,  if  the  previous  portion  of 
the  statute  referred  to  all  kinds  of  actions, 
whether  upon  contract  in  this  state  or  contracts 
made  out  of  this  state?  To  my  mind,  the  bud- 
sdtuted  method  of  service  provided  for  in  tliis 
statute  only  applies  to  actions  arising  upon  con- 
tracts made  in  this  state,  and  not  to  actions  up- 
on contracts  made  out  of  this  state.  In  other 
words,  the  statute  limits  the  class  of  cases  in 
which  this  kind  of  service  can  be  effectively  had, 
and  the  case  pending  in  respondent's  court  is 
not  one  of  the  class,  if  the  averments  in  the 
complex  motion  are  true.  How  the  relator 
may  now  avail  itself  of  the  situation,  with  juris- 
diction over  its  person  having  been  decided  by 
the  majority,  may  lie  a  question,  but  not  one  for 
discussion  at  this  time.  To  do  so  would  be  but 
to  suggest  to  counsel  how  to  try  their  cases.  To 
bold  t£at  snch  statute  covers  service  in  a  case 
of  this  kind  would  make  it  violate  the  due  pro- 
cess claim  of  both  state  and  federtil  Constltu- 
aon." 

"For  these  reasons,  somewhat  harriedly  drawn, 
I  dissent  in  ttiis  case,  as  well  as  in  those  wliich 
follow  it  upon  the  questions  discussed. 

"VaUiant,  C.  J.,  concurs  in  these  views." 

The  exact  question,  since  tbe  writer  ex- 
pressed the  foregoing  views,  has  come  up  in 
the  United  States  Supreme  Coart  in  constru- 
ing a  similar  statute  in  the  state  of  Louisi- 
ana. By  section  1  of  tbe  Louisiana  act  (Act 
No.  54  of  1904),  a  foreign  corporati<«  was  re- 
quired to  file  a  written  declaration,  setting 
forth  the  places  in  the  state  where  it  was 
doing  business  and  the  name  of  its  "agents 
in  the  state  upon  whom  process  may  be  serv- 
ed."   Section  2  of  the  act  reads: 

"Whenever  any  such  corporation  shall  do  any 
business  of  any  nature  •  •  *  in  this  state 
without  having  complied  with  the  requirements 
of  section  1  of  this  act,  it  may  be  sued  for  any 
legal  cause  of  action  in  any  parish  of  the  state 
where  it  may  do  business,  and  service  of  process 
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in  anch  suit  may  be  made  npon  the  secretary 
of  state  the  same  and  with  the  same  validity  as 
if  such  corporation  had  been  personally  served." 

In  Simon  ▼.  Sonthem  R,  Co.,  236  U.  8.  115, 
36  Snp.  Ot.  255,  59  L.  Ed.  492,  Mr.  Justice 
Lamar,  In  dlacusslng  these  statutes  says: 

"Subject  to  exceptions,  not  material  here,  ev- 
ery Btate  has  the  undoubted  right  to  provide  for 
service  of  process  npon  any  foreign  corporations 
doing  business  therein,  to  require  such  compa- 
nies to  name  agents  upon  whom  service  may  be 
made,  and  also  to  provide  that  in  case  of  the 
company's  failure  to  appoint  such  agent,  service, 
in  proper  cases,  may  be  made  upon  an  officer  des- 
ignated by  law.  Mutual  Reserve  Fund  Life 
Asso.  V.  Phelps,  190  V.  S.  147.  23  Sup.  Ct.  707, 
47  L.  Ed.  987 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,  172  U.  S.  606,  19  Sup.  Ct.  308,  42  L. 
Ed.  560.  But  thi$  power  to  detignate  hy  $tat- 
iite  the  officer  upon  whom  service  in  auitt  against 
foreign  corporationa  may  be  made  relates  to  busi- 
ness and  transactions  within  the  jurisdiction  of 
the  state  enacting  the  law.  Otherwise,  claims  on 
contracts  wherever  made  and  suits  for  torts, 
wherever  committed  might  by  virtue  of  such 
compulsory  statute  be  drawn  to  the  jurisdiction 
of  any  state  in  wtiicb  the  foreign  corporation 
might,'  at  any  time,  be  carrying  on  business.  The 
manifest  inconvenience  and  hardship  arising 
from  such  extraterritorial  extension  of  jurisdic- 
tion, by  virtue  of  the  power  to  make  such  com- 
pulsory appointments,  could  not  defeat  the  pow- 
er if  in  law  it  could  be  rightfully  exerted.  But 
these  possihle  inconveniences  serve  to  emphasina 
the  importance  of  the  principle  laid  down  in  Old 
Wayne  Mut.  Life  Asso.  v.  McDonough,  HOi  V. 
S.  22,  27  Sup.  Ct.  iS6,  51  L.  Ed.  SSI,  that  the 
statutory  consent  of  a  foreign  corporation  to  ie 
sued  does  not  eMend  to  causes  of  action  arising 
in  other  states.  In  that  case  the  Pennsylvania 
statute,  as  a  condition  of  tbar  doing  business 
in  the  state,  required  foreign  corporations  to 
file  a  written  stipulation,  agreeing  that  any  le- 
|;al  process  affecting  the  company  served  on  the 
insurance  commissioners  *  •  •  shall  have 
the  same  effect  as  if  served  personally  on  the 
company  within  this  state.'  Page  18.  The  Old 
Wayne  Ufe  Association,  having  executed  and  de- 
livered, in  Indiana,  a  policy  of  insurance  on  the 
life  of  a  citizen  of  Pennsylvania  (page  20),  was 
sued  thereon  in  Pennsylvania.  'The  declaration 
averred  that  the  company  has  been  doing  busi- 
iiess  in  the  state  of  Pennsylvania,  issuing  poli- 
cies of  life  insurance  to  numerous  and  divers 
residents  of  said  county  and  state,'  and  service 
was  made  on  the  commissioner  of  insurance. 
Ttie  association  made  no  appearance  and  a  judg- 
ment by  default  was  entered  against  it  Tliere- 
after  suit  on  the  judgment  was  brought  in  Indi- 
ana. The  plaintiS  there  introduced  the  record 
of  the  Pennsylvania  proceedings  and  claimed 
that,  under  the  foU  faith  and  credit  clause  of  the 
Constitution,  he  was  entitled  to  recover  thereon 
in  the  Indiana  court.  There  was  no  proof  as  to 
the  company  baring  done  any  business  in  the 
state  of  Pennsylvania,  except  the  legal  presump- 
tion arising  from  the  statements  in  the  declara- 
tion as  to  soliciting  insurance  in  that  state. 
T%is  court  said :  'But  even  if  it  be  assumed  that 
the  Company  was  engaged  in  some  business  in 
Pennsylvania  at  the  time  the  contract  in  ques- 
tion was  made,  it  cannot  be  held  that  the  com- 
pany agreed  that  service  of  process  upon  the  in- 
surance commissioner  of  that  commonwealth 
would  alone  be  sufficient  to  bring  it  into  court  in 
respect  of  all  business  transacted  by  it,  no  mat- 
ter where,  with  or  for  the  benefit  of  citizens  of 
Pennsylvania.  Page  21.  •  •  •  Conceding, 
then,  that  by  going  into  Pennsylvania,  without 
first  complying  with  its  statute,  the  defendant 
association  may  be  held  to  have  consented  to  the 
service  upon  the  insurance  commissioner  of  pro- 
cess in  a  suit  brought  against  it  there  in  re- 
qxtet  of  business  transacted  by  it  in  that  com- 


monwealth, such  assent  cannot  properly  be  im- 
plied  where  it  affirmatively  appears,  as  it  does 
here,  that  the  business  was  not  transacted  ia 
Pennsylvania.  •  •  •  As  the  suit  in  the  Penn- 
sylvania court  was  upon  a  contract  executed  in 
ludiana,  as  the  personal  judgment  in  that  court 
against  the  Indiana  corporation  was  only  upon 
notice  to  the  Insurance  commissioner,  without 
any  legal  notice  to  the  defendant  association 
and  without  its  having  appeared  in  person,  or  by 
attorney,  or  by  agent  in  the  suit,  and  as  the  act 
of  the  Pennsylvania  court  in  rendering  the  judg- 
ment must  lie  deemed  that  of  the  state  within  the 
meaning  of  the  fourteenth  Amendment,  we  hold 
that  the  judgment  in  Pennsylvania  was  not  en- 
titled to  the  faith  and  credit  which,  by  the  Con- 
stitution, is  required  to  be  given  to  the  ♦  •  • 
judicial  proceedings  of  the  several  states,  and 
was  void  as  wanting  in  due  process  of  law.' 
From  the  principle  announced  in  thai  case  it 
follows  that  service,  under  the  Louisiana  statute, 
would  not  be  effeciive  to  give  the  district  court 
of  Orleans  j^'risdiction  over  defendant  as  to  a 
cause  of  action  arising  in  the  state  of  Alabama. 
The  service  on  the  Southern  Railway,  even  if  in 
compliance  with  the  requirements  of  Act  Si, 
was  not  that  kind  of  process  which  could  give  the 
court  jurisdiction  over  the  person  of  the  defend- 
ant for  a  cause  of  action  ariaing  in  Alabama." 
The  italics  are  ours. 

To  my  mind  this  ruling  of  our  highest  tri- 
bunal will  stand  the  test  of  reason.  There 
Is  no  doubt  that  a  state  can  require  a  for- 
eign corporation  to  come  into  the  state  upon 
terms.  Among  those  terms  may  be  the  desig- 
nation of  an  agent  to  receive  Bervlce  of  pro- 
cess In  suits  brought  in  the  courts  of  the 
state,  but  the  reasonable  construction  of  all 
such  statutes  is  that  they  refer  to  suits  aris- 
ing out  of  business  done  in  the  state,  and  not 
elsewhere.  The  laws  of  a  state  are  presum- 
ably for  the  benefit  ot  its  own  citizens,  and 
not  for  outsiders.  The  state,  when  it  Imposes 
conditions  upon  foreign  corporations.  Is  im- 
posing conditions  with  reference  to  the  busi- 
ness which  the  corporations  expect  to  do  in 
the  state  when  they  apply  for  licenses. 
These  conditions  are  Imposed  for  the  purpose 
of  protecting  the  state  and  its  citizens.  So 
that  we  maintain  that  this  condition  im- 
posed by  section  7042,  supra,  should  be  read 
in  that  light.  This  state  has  no  special  In- 
terest in  making  its  courts  the  rendezvous  of 
all  alleged  causes  of  action  arising  in  other 
states,  whose  laws  and  procedure  may  ren- 
der the  procurement  of  a  Judgment  In  such 
states'.  Section  7042  was  never  passed  with 
the  legislative  intent  to  authorize  such  pro- 
cess to  be  served  In  cases  arising  in  other 
Jurisdictions.  It  should  be  construed  (as  we 
tlilnic  it  clearly  reads)  to  have  reference  only 
to  causes  of  action  growing  out  of  the  con- 
tracts made  and  the  acts  done  within  this 
state.  When  thus  construed,  the  trial  ccnut 
was  without  jurisdiction  in  the  case,  and  It 
Bhoold  have  so  adjudged  under  the  pleadings 
and  admlssiwis  made  in  the  pleadings. 

II.  It  was  said  in  the  Grimm  Case  that  the 
form  of  the  motion  to  quash  the  execution 
was  such  as  to  make  a  general  appearance. 
To  ttiis  I  did  not  tlien  agree,  and  do  not  now. 
In  the  case  at  bar  a  similar  contention  is 
made.    The  suggestion  in  the  Grimm  Oaae  is 
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tbat  there  are  matters  wblcb  go  to  tlie  mer- 
its. In  this  case,  when  the  motion  ia  read, 
whilst  it  is  Tolumlnous,  it  must,  in  jCaimess, 
be  said  that  all  tbat  is  said  therein  goes  to 
the  question  of  want  of  Jurisdiction,  and 
reasons  why  jurisdiction  should  not  be  as- 
sumed. The  first  paragraph  of  this  motion, 
In  a  rather  lengtby  way,  challenged  the  Ju- 
risdiction. It  goes  to  nothing  else.  The 
second  paragraph,  at  most,  simply  sets  op 
reasons  why  the  court  should  not  assume 
Jurisdiction  over  the  person.  Taken  as  a 
whole,  it  Is  hut  a  challenge  to  the  Jurisdic- 
tion, and  the  appearance  was  special  and  not 
general. 

It  is  further  suggested  that  because  the 
first  line  or  so  of  the  answer  uses  the  words: 

"Now  comes  the  defendant  herein,  and,  after 
leave  of  court  had  and  obtained,  for  its  answer 
herein  says." 

The  record  proper  shows  no  application  for 
leare  to  answer.  The  whole  record  proper, 
so  far  as  relates  to  the  matter  h«re  inrolred, 
reads: 

"During  the  regular  September  term,  1911,  on 
September  4,  1911,  the  defendant  filed  a  motion 
to  quash  writ  and  return.  Further,  durinE  said 
September  term,  1911,  on  September  6,  1911,  the 
court  overruled  defendant's  motion  to  quash  writ 
and  return.  Further,  during  said  September 
term,  1911,  on  September  14,  1911,  awaiting  the 
action  of  the  Supreme  Court  and  its  decision, 
this  cause  was  ordered  passed  without  action  by 
this  court.  In  vacation,  on  December  16,  1911, 
this  cause  was  by  the  court  continued,  awaiting 
the  action  of  the  Supreme  Court.  During  the 
regular  March  term,  1912,  on  March  4,  1912, 
the  defendant  filed  its  answer,  and  deposited 
with  the  cleric  of  this  court  the  sum  of  $80.0iS 
as  tender  of  premiums  and  interest  paid  by  the 
plaintiff  to  the  defendant  on  said  policy,  which 
answer,  omitting  caption  and  signatures,  is  as 
foUows." 

It  will  be  noted  that  after  the  ruling  upon 
the  motion  to  quash  the  service  every  other 
act  was  done  by  the  court  itself,  until  this 
answer  was  filed.  Nothing  in  this  record 
shows  that  defendant  ever  waived  the  matter 
of  Jurisdiction  prior  to  filing  its  answer.  If 
so,  then  by  the  very  terms  of  section  1804, 
R.  a.  1909,  the  defendant  did  not  waive  the 
question,  when  it  made  such  a  question  a 
part  of  its  answer.  It  had  the  right  to  plead 
want  of  Jurisdiction  over  its  person,  along 
with  other  matters  of  defense.  So  that  un- 
der the  statutes  of  the  state  sections  ISOO 
and  1804,  R.  S.  1909,  this  question  of  Juris- 
diction (although  it  be  Jurisdiction  of  the 
person)  lis  well  preserved  and  is  here  for  our 
review. 

Under  the  law  there  can  he  no  question 
tbat  by  filing  an  answer  which  only  goes  to 
the  merits  of  the  case.  Jurisdiction  of  the 
person  is  waived.  It  may  also  be  waived  by 
a  general  appearance  for  any  other  purpose 
in  the  case,  and  It  ia  useless  to  review  the 
cases  cited  by  counsel.  Those  cases  are  not 
this  case.  Here,  llhe  Houston  v.  Publishing 
Co.,  249  Mo.  882,  166  8.  W.  106S,  we  have  a 
case  where  the  question  of  Jurisdiction  over 


the  person  has  been  kept  a  live  Issue  from 
start  to  finish.  Under  the  law  the  trial  court 
should  have  found  for  defendant  upon  this 
plea  in  the  answer.  Other  questions  in- the 
record  need  not  be  discussed.  Nor  should 
oar  previous  ruling  in  the  Grimm  and  the 
school  of  cases  here  with  the  Qrimm  Case  be 
taken  as  stare  decisis  and  preclude  a  farther 
review  of  the  question.  In  my  humble  Judg- 
ment the  question  Is  of  such  grave  concern 
that  it  should  never  be  considered  settled  un- 
til It  is  settled  right  Mangold  r.  Bacon,  237 
Mo.  496,  141  S.  W.  660,  and  cases  dted 
therein. 

The  Judgment  appealed  from  should  be  re- 
versed, and  I  so  vote. 

BOND  and  WAIiKEB,  JJ„  concur  In  these 
viewi. 


BOBB  V.  TATIiOE.    (No.  17885.)  ' 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  30,  1916,) 

1.  LiurrATiON  of  Actions  «=73(3)— Disabu/- 
ITY  OF  CovERTURK— Statute. 

Under  Bev.  St  1909.  i  1894,  providing  that 
if  any  person  entitled  to  bring  a  personal  action 
at  the  time  the  cause  of  action  accrued  was  a 
married  woman  such  person  shall  be  at  liberty 
to  bring  the  action  within  the  period  of  limita- 
tion after  the  disability  is  removed,  where  plain- 
tiff became  the  owner  of  a  debt  secured  by  deed 
of  trust  by  the  indorsement  and  delivery  to  her 
by  her  husband,  the  payee,  of  the  note  evidencing 
the  debt,  and  her  coverture  lasted  until  1910, 
when  her  husband  died,  suit  to  foreclose  the  deed 
of  trust  being  brought  in  1912,  the  debt  was  not 
barred  by  the  statute  of  limitation  of  10  years, 
which  was  arrested  by  her  disability. 

[Ed.  Note.— For  other  cases,  see  Ldmitation 
of  Actions,  Cent  Dig.  {  401;  Dec.  Dig.  «=> 
73(3).] 

2.  CONSTITUTIONAI,      LaW      «:=107  —   VESTED 

Bights— Statute  of  Limitation. 

Rev.  St  1909,  S  1892,  providing  that  no 
suit  under  power  to  foreclose  any  deed  of  trust 
executed  hereafter  to  secure  any  obligation  to 
pay  money  or  property  shall  be  maintained  aft- 
er such  obligation  has  been  barred  by  limita- 
tion, does  not  impair  the  rested  rights  of  par- 
ties to  mortgages  or  deeds  of  trust  executed  be- 
fore the  act  was  passed,  provided  the  obligations 
secured  by  them  were  not  barred  at  the  time  oC 
its  enactment 

[Kd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  U  240-251:  Dec.  Dig.  «s> 
107.] 

3.  Pathent  <^=»66(6)— BiUd  and  Notes— Bb- 

BUTTABix  Presumption. 

The  presumption  of  payment  arising  from 
the  fact  tbat  a  mortgage  note  matured  more 
than  20  years  before  suit  to  foreclose  is  not 
conclusive,  but  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §  188 ;  Dec  Dig.  «sd<I6(5).] 

4.  Mortoaoeb  «=>476  —  FoBECix>aUBB  —  Pax- 
TiAi,  Patmknt— Duty  of  Couet. 

In  suit  to  foreclose  a  mortgage,  where  re- 
leases of  part  of  the  .land  recited  a  partial  pay- 
ment and  satisfaction  of  the  note  by  the  par- 
chaser,  it  was  the  duty  of  the  trial  court  to  as- 
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certain  the  amounts  paid  for  sach  releasee  and 
to  decree  a  credit  therefor  on  the  indebtedness. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  |{  1S9&-1393,  1417 ;  Dec  Dig.  «=> 
476.] 

6.  ALTEBATION  of  iNSTRtniENTB  ®=323 — Ax- 
TEBATION  OF  MOBTOAOK  NoTB— EFFBOT  ON 
MOBTOAOE  OBLIQATION. 

Where  a  deed  of  trust  recited  that  $30,000 
was  the  purchase  money  of  the  lands  conveyed 
in  trust.  Indorsement  of  payment  upon  the  note 
eviden<ang  such  indebtedness,  so  as  to  void  the 
instrument  for  material  alteration,  did  not  ez- 
tinguish  the  original  Indebtedness  for  which  the 
note  was  given,  which  existed  until  paid  or  dis- 
charged in  law. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  {{  192-207;  Dec. 
Dig.  «=923.] 

6.  MOBTGAQCB  «S9466— FOBKCLOStTBS— Umir- 
FOBCBABlLlTT  OF  NOTB— OXNKBAI,  FBATXB 
FOB  BXLIEF. 

In  suit  to  foreclose  a  deed  of  trust,  where 
plaintiff  alleged  the  original  indebtedness  for  the 
purchase  price  of  land,  she  was  entitled,  under 
tier  prayer  for  general  relief,  to  full  equitable 
redress,  regardless  of  the  unenforceability  of  the 
note  representing  the  debt,  since  any  relief  with- 
in the  scope  of  all  the  allegationB  of  the  peti- 
tion may  bie  granted  under  the  prayer  for  gener- 
al relie£ 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1404-1411,  1470;  Dec.  Dig.  «=> 
486.] 

Appeal  from  St.  Louis  Circuit  Ooart;  J. 
Hugo  Grimm,  Jodge. 

Suit  by  Clara  P.  Bobb  against  Lucy  0. 
Taylor.  From  a  judgment  dismissing  the  pe- 
tition, plaintiff  appeals.  Judgment  revers- 
ed, and  cause  remanded. 

T.  3.  Bowe,  of  St.  Louis,  for  appellant  S. 
T.  G.  Smith  and  Henry  A.  Baker,  both  of  St 
Louis,  for  resimndent. 

BOND,  J.  I.  This  suit  to  foreclose  a  deed 
of  trust  was  begun  January,  1912.  The  pe- 
tition alleges:  That  plaintiff  was  the  widow 
of  John  H.  Bobb.  That  from  the  17th  of 
September,  1884,  until  the  10th  of  March, 
1910,  when  her  husband  died,  she  was  a  mar- 
ried woman.  That  on  the  12th  of  June,  1884, 
defendant  gave  her  note  due  one  year  there- 
after for  $30,000,  payable  to  the  husband  of 
plaintiff,  who,  on  October  1,  1884,  indorsed 
and  delivered  the  same  to  plalntUf,  who  Is 
now  the  owner  of  said  note  and  which  la 
secured  by  a  deed  of  trust  executed  by  de- 
fendant when  the  note  was  given,  which  deed 
of  trust  recites  that  the  said  note  was  for  the 
purchase  money  due  from  defendant  to  John 
H.  Bobb  for  the  conveyance  by  him  of  the 
land  described  in  the  deed  of  trust  to  the 
defendant  The  deed  of  trust  was  executed 
to  Wm.  C.  Jamison,  who  has  since  died,  and 
contained  the  usual  covenants.  That  noth- 
ing has  been  paid  on  said  note  except  $5  as 
appears  from  an  Indorsement  thereon  on  the 
2d  of  May,  1805,  signed  by  defendant  The 
petition  then  prays  for  a  strict  foreclosure 
barring  the  equity  of  redemption  to  satisfy 
the  debt  and  interest  secured  by  the  deed 
of  trust  and  for  general  relief.    The  answer 


Is  a  general  denial  and  a  plea  of  the  statute 
of  limitations  as  to  the  note,  and  that  the 
Indorsement  thereon  of  the  payment  of  ^ 
was  not  made  or  authorleed  by  the  defend- 
ant; wherefore  It  Is  averred  the  note  is 
avoided  and  that  no  ccmslderatlon  was  given 
for  the  note  and  deed  of  trust  and  nothing 
paid  thereon.  The  answer  further  averred 
that  plaintiff  as  the  holder  of  said  note,  hi 
consideration  of  the  receipt  of  enough  money 
to  pay  the  same,  executed  releases  of  the 
lien  of  ttie  deed  of  trust  to  the  purchasers  of 
a  portion  of  the  lands  conveyed  therein.  The 
r^ly  was  a  general  denial.  The  eridenoe 
shows  that  John  B.  Bobb  executed  a  quit- 
claim deed  on  the  12th  of  June,  1884,  to  the 
deftodant,  wherein  he  conveyed  certain  lands 
to  her  which  were  described  separately  In 
four  clauses  of  the  deed;  that  the  portions 
Included  in  the  third  and  fourth  descriptions 
are  still  subject  to  the  deed  of  trust  which 
was  executed  by  the  defendant  to  secnre  her 
note  given  for  the  purchase  money ;  that  said 
portions  are  known  as  the  Burd  place  and 
contained  about  30  acres  of  land;  that  de- 
fendant quitclaimed  this  tract  of  .land  to 
Miss  M.  Degroot,  who,  in  turn,  quitclaimed 
It  to  the  plaintiff;  but  that  defendant  has 
been  in  the  actual  possession  thereof  over 
20  years  and  claims  to  hold  said  lands  ad- 
versely, but  has  never  paid  any  taxes  during 
that  period  and  never  paid  anything  on  the 
note;  and  that  she  never  wrote  nor  certified 
the  Indorsement  thereon  purporting  to  show 
a  payment  of  $5.  The  evidence  shows  the 
plaintiff  has  paid  the  taxes  on  the  property 
in  question.  Upon  consideration  of  the  evi- 
dence, the  trial  court  dismissed  plaintiff's  pe- 
tition, from  which  she  has  duly  appealed. 

[1]  II.  Appellant  became  the  owner  of  the 
debt  secured  by  the  deed  herein  sought  to  be 
foreclosed,  by  the  indorsement  and  delivery 
of  the  note  evidencing  that  debt  by  the  payee 
(her  husband),  in  1884.  Her  coverture  lasted 
until  1910,  when  her  husband  died.  This  suit 
was  brought  in  1912.  It  necessarily  follows 
that  the  debt  was  not  barred  by  the  statute 
of  limitation  of  ten  years,  for  that  was  ar- 
rested by  her  disability  until  two  years  be- 
fore this  action  was  begun.  Revised  Statute 
1909,  S  1894;  LlndeU  Co.  v.  LlndeU,  142  Mo. 
61,  43  S.  W.  368. 

[2]  Neither  was  the  deed  of  trust  affected 
by  the  act  of  1891  (Laws  1801,  p.  184),  now 
section  1892  of  the  revision  of  1909,  for  that 
aot  does  not  impair  the  vested  rights  of  par- 
ties to  mortgages  or  deed  of  trust  which  were 
executed,  as  in  this  case,  before  the  act  was 
passed,  provided  the  obligations  secured  by 
them  were  not  barred  at  the  time  of  the  en- 
actment of  1891.  Morrison  v.  Roehl,  21& 
Mo.  loc.  dt  664,  114  S.  W.  981,  and  cases 
cited ;  Bumgardner  r.  Wealand,  197  Mo.  loc. 
dt  436,  95  S.  W.  211,  and  cases  cited ;  Mar- 
tin v.  Teasdale,  212  Mo.  611,  111  S.  W.  511, 
and  cases  cited.  It  follows  that  neither  the 
debt  nor  the  deed  of  trust  securing  it  were 
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open  to  the  defense  of  the  6tatute  of  llmlta- 
tloiiB  made  in  the  answer  of  defendant  in 
this  case. 

III.  It  is,  bowever,  insisted  by  the  defend- 
ant that,  independently  of  the  defense  of  the 
statute  of  limitations,  a  presumption  of  pay- 
ment arises  from  the  fact  that  the  note  ma- 
tured more  than  20  years  before  the  suit, 
during  which  time  plaintifC  took  no  steps  to 
foreclose  the  deed  of  trust  Williams  ▼. 
Mitchell,  112  Mo.  loc.  clt.  Sll,  20  S.  W.  647; 
Cape  Girardeau  Co.  v.  Harbis<»,  Adm'r,  68 
Mo.  loc  dt  06;  Carr  v.  Dings,  54  Mo.  loc. 
<dt.  101. 

[3]  Waiving  for  the  argument,  whether 
snch  presumption  exists  where  the  person, 
as  here,  was  under  the  disability  of  coverture 
(Linden  T.  Lindell,  supra,  142  Mo.  loc.  dt 
81,  43  S.  W.  368),  it  is  enough  to  say  that 
such  presumption  Is  not  conclusive,  but  is  re- 
buttable (Smith's  Ez'r  v.  Benton,  15  Mo.  loc. 
dt  874),  and  may  be  overcome  by  evidence 
showing  that  the  debt  has  not  been  paid.  In 
the  case  at  bar,  the  defendant  admitted  on 
the  witness  stand  that  she  never,  at  any 
time,  pHid  anything  on  the  debt  secured  by 
the  deed  of  trust  This  necessarily  removed 
any  support  for  a  presumption  of  payment 
arising  from  lapse  of  time. 

[4]  But  there  is  evidence  of  a  partial  pay- 
ment of  that  indebtedness'  by  the  purchasers 
of  the  two  smaller  tracts  of  land  as  to  whidi 
plaintiff  released  the  deed  of  trust,  for  in  the 
releases  it  Is  expressly  recited  that: 

"LuCy  G.  Taylor  has  partially  paid  and  satis- 
fied said  note,  and  is  justly  and  legally  entitled 
to  a  partial  release  of  the  said  deed  of  trust" 

In  view  of  these  redtals,  it  was  the  duty 
of  the  trial  court  to  ascertain  by  proper  pro- 
ceedings the  amounts  i>aid  for  obtentlon  of 
sudi  releases,  and  to  have  decreed  a  credit 
therefor  on  Uie  indebtedness  secured  by  the 
trust  deed. 

[I]  ly.  It  is  further  insisted  by  defendant 
that  the  note  evidencing  the  indebtedness 
was  altered  by  the  indorsement  of  payment 
thereon,  as  to  its  identity  and  integrity,  and 
therefor  became  a  void  instrument  It  is 
wholly  unnecessary  to  go  into  that  inquiry 
In  this  case.  The  deed  of  trust  given  by 
the  defendant  redtes  that  $30,000  was  the 
purchase  money  of  the  lands  conveyed  in 
trust  The  note  was  simply  evidentiary  of 
that  indebtedness,  and,  If  it  became  vdd  by 
such  Indorsement  that  fact  could  not  ex- 
tinguish the  original  indebtedness  for  which 
it  was  given.  Tliat  indebtedness  exists  un- 
til paid  or  discharged  in  law. 
■  Suppoee  the  note  had  been  given  to  a  per- 
son not  under  any  disability  and  bad  been 
barred,  as  it  might  by  the  statute  of  limi- 
tations,  that  would  not  prevent  the  foreclo- 
sure of  a  deed  of  trust  executed  before  tbe 
statute  of  1891,  for  the  amount  of  the  origi- 
nal indebtedness  secured  by  it  Bumgard- 
ner.  v.  Wealand,  supra.    Ndther  in  the  pres- 


ent case  can  the  invalidity  of  that  note  aris- 
ing from  the  material  alteration  of  its  term 
(if  that  be  conceded)  affect  the  right  of  tbe 
benefldary  under  a  deed  of  trust  to  foreclose 
for  the  impaid  portion  of  tbe  original  in- 
debtedness for  the  purchase  of  the  lands 
which  is  secured  therein. 

[8]  Tbe  allegaticms  of  the  petition  set 
forth  recitals  of  tbe  conditions  of  the  deed  of 
ti-ust  wherein  it  Is  stated  that  defendant  "is 
indebted  in  the  sum  of  $30,000  for  the  pur- 
diaae  money  of  the  property"  conveyed 
therein.  The  petition  also  contains  a  prayer 
for  general  relief,  and  the  rule  is  settled  in 
such  cases  that  any  relief  within  the  scope 
of  all  tbe  allegations  of  the  petition  may 
be  granted.  Phillips  v.  Jackson,  240  Mo. 
loa  dt  386,  144  S.  W.  112;  Gibson  v. 
Sbull,  251  Mo.  loc.  dt  492,  158  S.  W.  322; 
Story's  Dqulty  Pleadings,  {  40;  Mcliore  v. 
Bank,  252  Mo.  loc,  dt  519,  160  a  W.  1006. 

In  the  instant  case,  having  alleged  In  the 
petition  the  original  indebtedness  and  its 
nature,  plaintiff  was  entitled,  under  the 
prayer  for  general  relief,  to  full  equitable 
redress  based  on  that  allegation,  regardless 
of  the  unenforceability  of  the  note  given  for 
that  debt 

Tbe  contract  and  obligations  of  tbe  de- 
fendant in  this  case  are  expressed  in  tbe 
deed  of  trust  executed  by  her,  whereof  the 
plaintiff  has  become  the  benefldary.  That 
deed  of  trust,  under  tbe  facts  shown  in  this 
record,  is  enforceable  according  to  its  terms, 
in  so  far  as  the  Indebtedness  for  tbe  pur- 
chase money  secured  thereby  has  not  been 
paid. 

To  tbe  end  that  that  shall  be  done,  after 
a  proper  accounting  between  the  i)arties,  the 
Judgrment  in  this  case  is  reversed,  and  tbe 
cause  remanded.    All  concur. 


SOUTHBBN  BElALi  ESTATE  &  FINANOIAI. 

00.  V.  BANKERS'  SUEBTY  OO. 

(No.  17865.) 

(Supreme  Cionrt  of  Miasouri,  Division  No.  1. 
March  30,  1916.) 

1.  APPKA.L  ARD   EbbOB  «S»171(1)— ThEOBT    OF 

Case  Below. 

In  an  action  by  the  owner  against  the  sore- 
ty  on  the  bond  of  a  contractor  for  a  building, 
where  the  case  was  contested  by  the  surety  up- 
on the  sole  issue  of  tbe  suffidency  of  t^  ar- 
chitect's certificates  to  justify  payment  to  the 
contractor,  such  surety  could  not  on  appeal 
question  the  sufficiency  of  the  allegations  of  the 
petition  to  cover  the  entire  ground  of  the  cause 
of  action  stated. 

[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1066;   Dec.  Dig.  «=3l71(l).J 

2.  Affeal  and   Ebbob   «=>1170(3)— Unsub- 
stantial Ebbob—Disbkoabd— Statute. 

Under  Bev.  St  1909,  {  1850.  requiring  dis- 
regard o<  error  or  defect  in  pleadings  not  af- 
fecting substantial  'rights  of  the  adverse  party, 
and  proTidinK  that  no  judgment  shall  be  re- 
versed or  affected  by  reason  thereof,  the  Su- 
preme Court,  in  an  action  by  a  realty  company 
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against  the  surety  on  the  bond  of  its  contractor 
for  a  bailding,  must  disregard  error  in  the  peti- 
tion for  failing  to  state  that  the  consideration 
named  in  the  contract  was  to  be  paid  in  install- 
ments, etc,  the  case  having  been  contested  on 
the  sole  issue  of  the  sufficiency  of  the  archi- 
tect's certificates  to  justify  payment  to  the  con- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4066,  4075,  4098,  4101, 
4542;   Dec.  Dig.  «=>1170(3).] 

3.  Appeal  aitd  Ebbok  «=s>193(1)— Dbrot  in 
Pleading — Demubber— Statdte. 

Under  Rev.  St.  1909,  I  2119,  providing  that 
no  jodgment  shall  be  reversed  for  want  of  any 
•llegaomi  in  a  pleading  on  account  of  which  a 
deoanrrer  could  have  been  maintained,  in  an  ac- 
tion by  a  realty  comi>any  against  the  surety  on 
the  bond  of  its  contractor  for  a  building,  where 
the  petititm  did  not  sufficiently  state  that  pay- 
ments to  the  contractor  were  made  upon  archi- 
tect's certificates  in  conformity  with  the  con- 
tract, the  point  should  have  been  raised  by  the 
snre^  by  demurrer,  and  was  not  open  on  ajh 
peal. 

[Bd.  Note.— For  other  cases,  see  Arapeal  and 
Brror.  Cent  Dig.  H  1226.  1230,  im,  1237, 
1240;  Dec.  Dig.  «=»193(1);  Pleading,  Cent 
Dig.  I  1866.] 

4.  Pleaduio  «s>246(4)—AMsi(oifBNT— Stat- 
ute. 

Under  Rev.  St  1909,  {  1848,  touching 
amendment  of  pleadings,  in  an  action  by  a 
realty  company  against  the  surety  on  the  bond 
of  its  contractor  for  a  building,  the  action  of 
the  court  in  permitting  the  surety,  which  had 
stood  by  its  general  denial,  to  file  an  amended 
answer,  after  the  evidence  was  all  in,  pleading 
specifically  overpayments  by  the  realty  company 
to  the  contractor  and  the  want  of  certificates 
of  the  architect  showing  the  existence  of  the 
facta  justifying  the  payments,  and  asking  the 
discharge  ol  tne  surety  on  Uiat  ground,  was 
proper. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  660,  664-666;  Dec.  Dig.  «=> 
245(4).l 

5.  PUNCIFAL  AND  StTBETT  ^=959— OOITTBACTB 
or  SOBETTSHrP— CONSTRTJCTION. 

Tie  contracts  of  sureties  will  be  construed 
most  strongly  in  their  favor,  they  being  fa- 
vorites of  ^e  law. 

[Ed.  Note.— -For  other  cases,  see  Pilncipal  and 
Surety,  Cent  Dig.  {I  103,  103i^;  Dec.  Dig. 
«=>58.] 

e.  PrINCIPAI,  AMD  SuBETT  «=»69  — BOND  — 
CONSTBUCTION. 

The  surety  of  a  building  contractor,  whose 
bond  contained  nothing  on  its  face  to  indicate 
that  its  terms  originated  with  the  surety  rather 
than  the  owner  or  his  architect  all  special  stip- 
ulations being  directed  against  the  surety,  had 
the  legal  right  to  stand  equally  before  the  law 
with  the  owner  in  the  construction  of  the  bond. 
[Bd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |i  103,  103^;  Dec.  Dig. 
<3=>59.J 

7.  OONTBAOTS  «=»287(2)  —  BVILDINO  CON- 
TRACTS  —  ARCBITECT'8  OkBTmCATES  —  CON- 
OLUSIVINEfiS. 

Architect's  certificates,  upon  which  the 
owner  of  a  building  under  construction  paid  the 
contractor  as  the  work  progressed,  in  the  ab- 
sence <A  fraud  ot  mistake  are  conclusive  upon 
all  parties,  owner,  contractor,  and  contractor's 
surety,  whether  right  or  wrong. 

[Ed.  Nite. — For  other  cases,  see  Contracts, 
Cent.  D»g.  K  1326-1338,  1340-1342,  1344-1346, 
taiSb,  1861;   Dec  Dig.  «8=»287(2).] 


8.  Pbincipal  and  Subett  ^3>117— BriLDiNa 

CONTBACT— AbCHITKCT'S  CEBTinCATES. 

Where  a  building  contract  required  that 
the  owner  should  make  payments  in  current 
funds,  and  only  upon  certificates  of  the  archi- 
tect <»  or  before  the  16th  day  of  each  month, 
in  amounts  equal  to  90  per  cent,  of  the  value 
of  the  work  in  place  during  the  preceding  month 
according  to  the  architect^)  certificates,  and  tbe 
certificates  on  which  payments  were  made  by 
the  owner  contained  no  statement  of  the  work 
in  place,  only  two  of  them  implying  that  an  es- 
timate had  been  made  or  that  value  had  been 
considered,  three  of  them  requesting  payment  on 
account  of  labor  and  material  tarnished  "as 
per  contract  and  other  extra  work,"  and  three 
of  them  requesting  payment  to  parties  other 
than  the  contractor  for  material  furnished, 
without  any  suggestion  that  it  had  gone  into 
the  building,  all  certificates  in  effect  stating 
only  the  desire  of  the  architect  that  the  money 
be  paid  to  the  contractor,  such  certificates  were 
not  a  compliance  with  the  contract,  which  re- 
qoired  the  value  of  the  work  in  place  during 
each  month  to  appear  in  the  certificates,  and 
that  the  estimates  be  founded  on  the  contract 
price  and  state  the  value  of  the  wotk  and  ma- 
terial in  place  lelative  to  the  entire  amount  of 
the  contract  and  payment  on  such  certificates 
constituted  a  breach  of  the  building  contract 
so  that  the  surety  on  the  contractor's  bond 
would  not  be  liable  for  payments  made  on  such 
certificate. 

[Ed.  Note.— For  other  cases.  Principal  and 
Surety,  Cent  Dig.  if  283-286;  Dec.  Dig.  «=» 
117.] 

9.  Principal  and  Subett  «=)117  —  Dis- 
CHABOE— Bbeaoh  or  CoNDmoN  or  Con- 
ibact. 

Where  the  provision  of  a  building  con- 
tract regulating  the  contents  of  certificates  of 
the  architect  on  which  payments  should  be 
made  was  an  indei>endent  provision,  relating 
only  to  the  evidence  on  whidi  it  might  be  found 
that  the  payments  had  become  due  in  the  amount 
stated,  the  loss,  if  any,  occasioned  by  nonob- 
servance  being  capable  of  computation  and  com- 
pensation in  damages,  the  surety  on  the  con- 
tractor's bond,  the  owner  having  overpaid  in 
good  faith  on  Insufficient  certificates,  was  not 
liable  for  the  amount  of  the  overpayments,  but 
was  not  discharged  in  toto  on  the  bond,  since 
where  a  stipulation  does  not  go  to  the  root  c^  a 
contract  so  that  a  failure  to  perform  it  would 
not  render  the  performance  of  the  rest  of  the 
contract  a  thing  different  in  substance  from 
what  was  contracted  for,  its  breach  will  not  au- 
thorise an  abandonment,  nor  is  abandonment 
anthorized  where  nonperformance  of  a  condi- 
tion does  not  materially  impair  the  benefit  from' 
the  performance  of  the  others,  the  loss  being 
capable  of  compensation  in  damages. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  fS  283-285;  Dec.  Dig. 
«=»117.] 

Appeal  from  St  Louis  Circuit  Cooit; 
Rhodes  E.  Cave,  Judge. 

Suit  by  tbe  Soutbem  R«al  Estate  &  Finan- 
cial Company  against  the  Bankers'  Surety 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Reynolds  &  Harlan  and  Thomas  Bond,  all 
of  St  Lonls,  for  appellant.  Jeffries  & 
Corum,  of  St  Louis,  for  respondent 

BROWN,  C.  This  suit  was  instltnted  to 
recover  the  sum  of  $9,670.56  against  tbe  de- 
fendant, an  Ohio  coriwratlon  authorized  to 
transact  a  general  surety  business  in  Mis-. 
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sonrl,  upon  Its  bond  as  surety  for  the  E.  H. 
Abadle  Company,  a  Delaware  corporation,  as 
contractor  for  the  erection  of  a  steam  heat- 
ing, ventilating,  and  power  plant  for  a  hotel 
and  theater  building  In  St  Louis,  for  the 
contract  price  of  $60,000  with  the  right  In 
the  owner  to  make  additions  and  alterations 
up  to  the  amount  of  $5,000,  which  was  after- 
ward changed,  with  the  consent  of  the  de- 
fendant, to  $15,000,  and  extra  work  was 
actually  done  under  this  provision  to  the 
amount  of  $8,063.08,  making  the  gross  con- 
tract  price  $68,003.98.  The  contract  coo- 
tains  the  following  provisions: 

"It  Is  hereby  mutually  agreed  between  the 
parties  hereto  that  the  sum  to  be  paid  by  the 
owner  to  tfie  contractor  for  said  work  and  ma- 
terials shall  be  sixty  thousand  dollars  ($60,000.- 
00),  subject  to  additions  and  deductions  as  here- 
in provided,  and  that  such  sum  shall  be  paid 
by  the  owner  to  the  contractor  in  current  funds, 
and  only  upon  certificates  of  the  architect,  as 
follows: 

"On  or  before  the  15th  day  of  each  month 
payments  shall  be  made  equal  in'  amount  to 
ninety  (90)  per  cent,  of  the  value  of  the  work 
in  place  during  the  preceding  month,  according 
to  the  certificate  of  the  architect." 

The  bond  was  in  the  usual  form.  The 
work  proceeded  under  the  contract,  the 
plaintiff  making  payments  from  month  to 
month  to  the  aggregate  amount  of  $65,056.52, 
and  the  contractor  failed  to  complete  the 
work  as  provided  by  the  contract  The 
plaintiff.  In  pursuance  of  Ita  provisions,  en- 
tered upon  and  completed  the  work  at  an  ad- 
ditional cost  of  $13,578.03,  behig  $0,670.57 
In  excess  of  the  contract  price. 

It  may  be  seen  from  this  statement  that 
the  payments  made  by  the  plaintiff  before  it 
took  over  the  contract  amounted  to  $2,088.94 
over  the  entire  contract  price.  The  pay- 
ments made  by  the  plaintiff  were  upon  or- 
ders of  the  architect  which  are  properly  de- 
scribed by  the  trial  Judge  in  a  memorandum 
at  the  time  of  entering  Judgment  below  as 
follows: 

'"Please  pay  to  the  E.  H.  Abadie  Company 
the  sum  of  $6,000,  being  the  second  payment  to 
apply  on  account  for  work  done  during  the 
month  of  iSeptember,  as  per  contract,  and  <£lige.' 
Other  certificates,  in  substance  the  same  as 
above,  were  issued  for  $5,000,  $7,000,  and  $3,- 
000.  Two  other  certificates  are  the  same  in 
substance,  except  that  they  odd,  'to  apply  on 
account  of  estimate  for  work'  done  during  pre- 
ceding month.  Three  request  payment  on  ac- 
count of  labor  and  material  furnished  'as  per 
contract  and  other  extra  work.'  One  requests 
the  payment  of  $6,600,  'being  the  balance  due 
on  statement  filed  for  work  done  at  Seventh  and 
Market  streets,  during  the  month  of  October.' 
And  three  do  not  request  the  payment  to  EX  H. 
Abadie  &  Go.  at  all,  but  request  the  payment 
to  third  parties  for  'material  furnished  the 
American  Theater  and  Hotel  Building,  and 
dtarge  to  the  ancnunt  of  the  E.  H.  Abadie  Com- 
pany.' None  of  the  purported  certificates  con- 
tain any  statement  of  'the  worli  in  place  dur- 
ing the  preceding  month'  or  any  statement  that 
tiie  architect  has  in  fact  made  any  estimate  of 
such  work  in  place,  unless  it  can  be  said  that 
the  two  certificates  containing  the  words,  'to  ap- 
ply on  account  of  estimate  for  work  done,'  etc., 
do  so.  And  none  of  the  certificates  contain  any 
statement  that  the  payment  requested  is  in  fact 


00  per  cent  of  any  estimate  of  the  work  in 
place.  On  the  other  hand,  some  of  the  pay- 
ments requested  show  on  their  face  that  they 
are  not  on  account  of  'work  in  place,'  but  a  far 
different  thing,  'materials  furnished' ;  and  the 
last  three  do  not  call  for  a  payment  to  the  E. 
H.  Abadie  Company,  but  for  payment  to  third 
parties  on  account  of  'material  furnished.'  And 
as  to  these  last  three,  it  can  only  be  fairly  in- 
ferred that  they  were  not  payments  of  90  per 
cent,  even  of  such  materials  furnished,  but  were 
payments  to  such  third  parties  in  full  of  their 
bills  against  the  Abadie  Company  for  'material* 
furnished.' " 

There  is  no  charge  of  fraud. 

The  case  turned  apon  the  effect  of  these 
architect's  certificates.  The  trial  court  held 
that  they  did  not  constitute  such  authority 
for  the  payment  of  the  sums  named  In  them 
as  was  required  by  the  contract,  and  that 
the  payment  upon  them  of  more  than  ninety 
(90)  per  cent,  of  the  value  of  the  entire  work 
done  was  such  a  violation  of  the  rights  ot 
the  surety  as  disdiarged  It  from  the  obliga- 
tion of  the  bond,  and  gave  t^e  defendant 
Judgment 

The  petition  did  not  state  that  the  plain- 
tiff had  performed  all  the  provisions  of  the 
building  contract  to  oe  performed  by  it  The 
respondent  says  in  its  brief  that  on  this  ac- 
count It  failed  to  state  a  cause  of  action,  and 
Is  for  that  reason  not  suffident  to  support 
the  Judgment 

The  appellant  complains  that  after  the  evi- 
dence was  all  in  and  before  Judgment  the 
defendant  was  permitted,  against  plaintiff's 
objection,  to  file  an  amended  answer  setting 
up  the  facts  relied  on  for  his  discharge.  To 
this  the  plaintiff  excepted. 

[1-3]  1.  Although  the  respondent  said  in 
the  oral  argument  that  the  vital  and  only 
question  be  desired  to  present  pertained  to 
the  BUffldency  of  the  papers  in  evidence  re- 
lied upon  as  architect's  certmcates  Justify- 
ing the  payment  made  to  the  contractor,  it 
urges  In  Its  brief  that  the  petition  fails  to 
state  a  cause  of  action  because  It  does  not 
state  "either  si)eclflcally  or  generally,  that 
the  plaintiff  complied  with  all  the  conditions 
required  to  be  performed  on,  his  part"  cjon- 
talned  in  the  building  contract,  to  secure  the 
performance  of  which  the  bond  sued  on  was 
given.  This  point  was  raised  upon  the  trial 
by  objection  to  the  introduction  of  any  evi- 
dence, and  not  otherwise.  The  petition  does 
not  state  that  the  consideration  named  In 
the  contract  was  "to  be  paid  in  Installments 
on  the  16th  day  of  each  month  of  ninety  per 
cent  of  the  work  in  progress  during  the  pre- 
ceding month,  according  to  the  certificate  of 
the  architect  the  final  payment  to  be  made 
thirty  days  after  the  ctompletlon  of  the  work 
Included  In  the  contract"  and  that  "all  pay- 
ments shall  be  due  when  certificates  of  tha 
same  are  issued."  It  also  states  that  prior 
to  the  abandonment  of  work  by  the  contrac- 
tor It  paid  him  on  the  certificates  of  the  ar- 
chitect the  sum  of  $65,056.52.  We  think,  the 
case  having  been  contested  by  defendant  up- 
on the  sole  Issue  of  the  aufSciency  ot  the 
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certUlcate%  It  Is  now  tdo  late  for  the  defend- 
ant to  questioa  the  sufficiency  of  these  al- 
legations to  cover  the  entire  gfroand  of  the 
cause  of  action  stated.  .  The  error,  if  there 
was  an  errw,  comes  directly  within  the  pro- 
visions of  section  1850  of  the  Revised  Stat- 
utes of  1909,  which  requires  us^  In  every 
stage  of  the  action,  to  "disregard  any  error 
or  defect  la  the  pleadings  •  •  •  whldi 
shall  not  affect  the  substantial  rights  of  the 
adverse  party,"  and  that  "no  Judgment  shall 
be  reversed  or  affected  by  reason  of  such  er- 
ror or  defect" ;  and  also  within  the  terms  of 
section  2119,  which  provides  that  no  Judg- 
ment shall  be  reversed  "for  the  want  of  any 
allegation  or  averment  on  account  of  which 
omission  a  demurrer  could  have  been  main- 
tained.'.' The  objection  to  the  evidence  was, 
at  the  trial,  placed  upon  the  ground  that  the 
petition  should  have  stated  that  the  pay- 
ments were  made  upon  the  certificates  of 
tlte  architect  in  conformity  to  the  terms  of 
the  contract  If  the  statement  to  whldi  we 
have  called  attrition  was  hot  -  a  sufficient 
averment  of  that  fact  the  point  should  have 
been  raised  and  saved  by  demurrer  as  pro- 
vided by  the  section  last  dted. 

[4]  2.  A  similar  question  is  made  by  the 
appellant  upon  the  action  of  the  court  In 
permittliig  the  defendant  to  file  an  amended 
answer  after  the  evidence  was  all  In.  The 
only  evidence  given  at  the  trial  was  <m  the 
part  of  the  plaintiff,  which  presented  for  the 
first  time  the  architect's  certificates  upon 
which  payments  were  made  to  the  contrac- 
tor. Up  to  that  time  the  defendant  had  stood 
on  its  general  denial,  but  after  the  evidence 
was  in  showing  the  facts  with  reference  to 
these  payments  and  certificates,  and  before 
Judgment,  the  court  permitted  it  to  amend 
by  pleading  avedfically  the  overpayments 
which  had  been  made,  the  want  of  oertlfi- 
catee  of  the  architect  showing  the  ezlstenioe 
of  the  facts  justifying  the  paymoits^  and 
asking  the  discharge  of  the  defendant  on 
that  ground.  We  think  the  amendment  was 
fully  authoidsed  by  section  1848  of  the  Re> 
vised  Statutes  of  1900  and  did  not  change 
the  character  of  the  dalm  or  defense  Implied 
by  the  general  denial  and  Insisted  upon  at 
every  stage  of  the  trial. 

[S]  8.  If  the  architect's  certificates  lntro> 
duced  by  the  plaintiff  sabstantlally  complied 
with  the  terms  of  the  contract  they  were,  in 
the  absence  of  fraud  or  mistakie,  conclusive 
of  the  fact  that  such  payments  bad  become 
due,  and  were  binding  alike  upon  the  princi- 
pals and  surety.  Before  construing  them  In 
this  respect  It  is  necessary  to  refer  to  the 
principles  of  law  applicable  to  their  con- 
struction as  between  the  parties  to  this  salt. 
It  has  been  said  from  time  immemorial  that 
sureties  are  the  favorites  of  the  law,  and 
that  their  contracts  should  be  construed 
most  strongly  in  their  favor.  This  rale  was 
sometimes  Justified  upon  the  groond  that 
their  eoatr&et  is  a  favor  to  the  parties  In 
tlie  aenae  that  it  is  founded  upon  a  oonslder* 


atlon- moving  not  to  themselves,  but  to  the 
principals  in  the  contract  for  which  they  be- 
come sponsors.  Althongh,  in  '  many  cases, 
this  was  a  violent  deduction  from  the  facts, 
the  rule  remained  that  however  greatly  the 
surety  may  have  profited,  as  he  did  often 
profit,  by  the  transaction,  he  might,  by  the 
form  of  his  contract  alone,  place  himself  in 
the  cherishing  arms  of  the  law.  When  the 
practice  of  forming  corporations  for  the  pnr- 
pose  of  becoming  sureties  became  general, 
the  courts  began  to  hardoi  their  rules  with 
reference  to  the  contracts  of  such  agendes, 
but  did  not  remove  thrfr  protection  from 
personal  sureties  nor  even  Inquire  whether 
their  reasons  fol'  assuming  such  responsibili- 
ty were  sentimental  or  pecuniary.  They 
simply  relaxed  the  rale  strictlssiml  Juris  as 
against  these  corporations,  but  did  not  deny 
them  the  aid  of  the  courts  In  the  enforce- 
ment of  their  ttiir  and  reasonable  (Contracts, 
nor  refuse  to  interpret  them,  as  all  other 
contracts  are  Interpreted,  In  accordance  with 
the  reasonable  Intent  of  the  parties  plainly 
expressed  upon  their  face. 

[I]  In  this  case  the  bond  contains  no  an- 
noying stipulations.  Its  condition  is  that  if 
the  obligors  shall  pay  to  the  plaintiff  "all 
damages  it  may  sustain,  and  all  forfeitures 
to  which  it  may  be  entitled  by  reason  of  the. 
nonperiormance  on  the  part  of  the  said  E.  H. 
Abadle  Company  of  any  of  the  covenants, 
conditions,  stipulations  and  agreements  of 
said  contract,  Including  such  alterations 
and  additions,  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  remain  la  full 
force  and  virtue."  While  it  contains  some 
special  stipulations  they  are  all  directed 
against  the  surety  In  the  bond,  and  none  of 
them  are  calculated  or  intended  to  furnish 
It  a  loophole  through  which  to  escape.  In 
short,  there  is  nothing  upon  its  face  indicat- 
ing that  its  terms  originated  with  the  surety 
rather  than  with  the  owner  or  his  ardiitect ; 
and  the  obUgors,  by  its  terms,  acknowledge 
themselves  to  be  bonnd  "uncondlttonaUy"  for 
the  faithful  performance  of  said  oontraet.' 
Be^ondent  has  the  moral  as  well  as  the 
legal  right  to  stand  equally  before  the  law 
in  its  construction. 

[7]  Assuming  then  that  this  surety  is  not 
"a  favorite  of  the  law,"  we  must  determine 
what  his  contract  is.  It  undertakes  to  in- 
demnify the  plaintiff  against  loss  on  account 
of  failure  of  the  contractor  to  fully  perform 
his  undertaking  in  the  building  contract, 
which,  by  this  reference,  becomes  a  part  of 
the  undertaking  of  the  surety  as  perfectly 
as  if  its  words  were  set  out  in  the  bond. 
The  bond  thus  becomes  a  tripartite  under- 
taking, each  of  the  parties  to  which  is  plaiCi- 
ly  and  necessarily  obligated  .  to  perform 
everything  in  the  respective  contracts  which 
he  has  undertak«i  to  do,  and  which  neces- 
sarily and  substantially  tends  to  the  benefit 
of  each  of  the  others.  The  provisions  of 
the  building  coatraot  that  payments  be  made 
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only  to  the  extent  of  00  per  cent  of  the  val- 
ue of  the  work  and  materials  In  place  Is 
evidently  for  the  benefit  of  the  surety,  who 
is  now  called  upon  to  repay  to  the  plaintifr 
about  $3,000  which  has  been  paid  to  the  Aui- 
tractor,  and  which  he  admittedly  never  earn- 
ed ;  and  how  much  more  of  this  kind  of 
liability  is  called  for  in  this  suit  can  only 
be  ascertained  by  ascertaining  the  value  of 
the  work  in  place  at  the  time  the  owner 
took  over  the  Job.  The  fact  that  at  that  time 
the  entire  contract  price  had  been  paid  except 
about  $4,000,  while  $13,578.03  of  work  and 
materials  remained  to  be  furnished,  strongly 
suggests  that  the  contractor  abandoned  his 
work  with  considerable  profit  which  the 
plaintiff  Is  now  seeking  to  recover  from  the 
snrety.  Whether  or  not  this  can  be  done 
depends  upon  the  effect  to  be  given  to  the 
certificates  of  the  architect,  for  It  is  con- 
ceded that  if  they  fill  the  requirements  of 
the  (Contract,  they  are,  in  the  absence  of 
fraud  or  mistake,  conclusive  upon  all  the 
parties,  whether  right  or  wrong. 

[8]  4.  The  contract  requires  that  payments 
shall  be  made  "by  the  owner  to  the  con- 
tractor, in  current  funds,  and  only  upon  cer- 
tificates of  the  architect,  as  follows: 

"On  or  before  the  IStb  day  at  each  month 
payments  shall  be  made  equal  in  amount  to 
ninety  (90)  per  cent,  of  the  value  of  the  work 
in  place  during  the  preceding  month,  according 
to  the  certificate  of  the  architect." 

This  not  only  requires  that  the  money  be 
paid  only  upon  the  certificates  of  the  archi- 
tect, but  that  it  should  amount  to  only  nine- 
ty (90)  per  cent,  of  the  value  of  the  work  in 
place  during  the  preceding  month  aocording 
to  the  certificate  of  the  architect.  That  these 
words  required  the  value  of  the  work  in 
place  during  each  month  to  appear  in  the 
certificate  of  the  architect  before  the  payment 
could  be  made.  Is  too  plainly  expressed  to 
admit  of  discussion.  It  will  be  noted  that 
this  does  not  refer  to  the  value  of  the  work 
and  material  placed  in  the  structure  during 
the  month,  but  the  value  of  the  work  and  ma- 
terial in  the  entire  structure  during  each 
monthly  period ;  and  that  it  was  designed  to 
confine  the  monthly  payments  to  such  amounts 
as  would  leave  a  safety  margin  of  ten 
(10)  iier  cent  of  the  contract  price  at  the 
end  of  the  work  Is  equally  clear.  This  neces- 
sarily required  the  estimate  to  be  founded 
upon  the  contract  price  and  to  state  the  rela- 
tive value  of  the  work  and  material  In  place 
to  the  entire  amount  of  the  contract  Fidel- 
ity &  Deposit  Co.  V.  Agnew,  152  Fed.  955, 
«58,  82  C.  O.  A.  103 ;  O'NeUl  v.  Title  Guar- 
anty &  Trust  Co.,  191  Fed.  570,  113  O.  0.  A. 
211;  Hawkins  v.  Burrell,  69  App.  Div.  462, 
74  N.  X.  Supp.  1003,  1004;  National  Surety 
Co.  V.  Long,  70  Ark.  523,  96  S.  W.  745.  Oth- 
erwise, the  entire  contract  price  might  be 
payable  long  before  the  completion  of  the 
work,  and  the  same  construction  would  re- 
quire the  payments  to  continue,  notwithstand- 
ing the  price  fixed  In  the  contcaot. 


The  surety  in  these  cases  Is  between  the 
upper  and  nether  millstones.  He  Is  not  in 
position  to  take  care  of  himself.  The  con- 
tractor and  owner  have  htm  in  their  power. 
If  the  Job  should  prove  an  unprofitable  one 
they  have  it  In  their  power  to  make  It  profit- 
able to  themselves  at  the  expense  of  the  sure- 
ty, as  is  demonstrated  by  the  facts  In  this 
case.  The  only  protection  he  has  lies  in  the 
carrying  out  of  the  terms  of  the  contract 
which  give  him  protection.  He  cannot  inter- 
fere in  the  work,  but  is  entitled  to  the  rea- 
sonable performance  of  the  duties  of  the 
architect  designed  for  bis  protection.  That 
this  contract  requires  him  to  ascertain  and 
oertifv  the  entire  value  of  the  work  and  ma- 
terials in  place  during  each  month  there  can 
be  no  doubt  Nor  is  there  any  doubt  that 
the  careful  performance  of  this  duty  is  the 
surety's  chief  protection.  While  the  owner 
may  waive  this  provision  of  the  contract 
BO  far  as  his  own  Interest  is  affected  by  mak- 
ing the  payments  without  a  certificate,  or 
upon  a  defective  one,  or  by  not  making  a 
timely  objection  when  an  objection  is  called 
for  by  the  drcumstances,  it  is  equally  evi- 
dent that  he  cannot  waive  it  ft>r  the  surety, 
an  adverse  party  to  the  same  contract  The 
most  of  these  certificates  certify  nothing,  nor 
do  they  state  anything  other  than  the  desire 
of  the  architect  that  the  money  be  paid  to  the 
contractor.  None  of  them  contain  any  state- 
ment of  the  work  in  place,  and  only  two  of 
them  imply  that  an  estimate  has  been  made 
or  that  value  has  been  considered.  Three 
of  them  request  payment  on  account  of  labor 
and  material  furnished  "as  per  contract  and 
other  extra  work."  Three  of  them  request 
payment  to  other  parties  than  the  contractor 
for  material  furnished,  without  any  sugges- 
tion that  it  bad  gone  into  the  building.  'So 
say  that  these  are  certificates  which  con- 
stitute conclusive  evidence  of  facts  which 
tbey  do  not  state  or  imply  is  an  absurdity. 
To  say  that  they  are  substitutes  for  sworn 
evidence  differs  only  in  degree.  We  are  not 
holding  that  the  parties  to  such  a  contract 
might  not  appoint  an  arbitrator  to  ascertain 
and  determine  the  ultimate  question  whether 
or  not  each  payment  had  become  due  under 
its  terms,  and  provide  that  his  determination 
upon  all  the  questions  of  law  and  fact  fairly 
made,  should  be  conclusive.  That  question  is 
not  now  before  us.  We  do  hold,  however, 
that  when  the  parties  have  taken  the  rea- 
sonable precaution,  as  we  hold  they  have 
done  In  this  case,  to  require  the  certificate 
of  the  architect  to  state  the  facts  upon  which 
the  payments  shall  become  due,  we  will  not 
by  construction,  nullify  their  prudence. 

The  authorities  are  not  in  perfect  unison 
on  the  question  of  the  form  of  the  certifi- 
cate, but  not  one  of  them  denies  the  funda- 
mental doctrine  that  a  substantial  breach 
of  the  principal  contract  in  any  provision 
Inuring  to  the  benefit  of  the  surety,  entitles 
blm  to  be  dlsdiarged  from  his  UabUlty  either 
wludly  or  to  the  extent  of  his  Injury  by  >adk 
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breach.  This  rale  has  been  applied  to  those 
cases  In  which  there  was  a  substantial  fail- 
ure 111  the  certificate  to  comply  with  the 
terms  of  the  contract  Harris  v.  Taylor,  150 
Mo.  Aw.  291.  129  S.  W.  995 ;  Roy  v.  Boteler. 
40  Ma  App.  218;  Fidelity  &  Deposit  C!o.  T. 
Agnew,  152  Fed.  956,  82  C.  C.  A.  103. 

[9]  S.  As  to  the  effect  of  the  payments  on 
these  defective  certificates.  We  have  already 
said  that  this  surety  Is  not  a  favorite  of  the 
law,  so  that  a  stricter  rule  of  performance 
mast  be  applied  In  Us  favor  than  Is  appli- 
cable to  the  construction  of  other  contracts. 
The  general  rule  in  that  respect  is  correct- 
ly stated  by  Mr.  Elliott  in  his  exhaustive 
woib  on  Contracts  (section  2046)  as  follows: 

"Where  the  stipulation  does  not  go  to  the 
root  of  the  contract  so  that  a  failure  to  perform 
it  would  render  the  performance  of  the  rest  of 
the  contract  a  thing  different  in  substance  from 
what  was  contracted  for,  there  la  ordinarily  not 
such  a  breach  as  wiU  authorise  an  abandonment 
of  the  contract  by  the  other  party.  Neither  is 
there  a  fatal  breach  in  cases  where  the  nonper- 
formance of  one  of  the  conditions  does  not  ma- 
terially impair  the  benefit  from  the  performance 
of  the  others  and  the  loss  occasioned  by  the 
bleach  of  the  particular  condition  is  capable  of 
compensation  m  damages." 

Applying  this  same  principle  to  the  bond 
before  us,  we  note  that  the  provision  requlr- 
Uig  the  certificates  of  the  architect  is  an  in- 
dependent provision,  relating  only  to  the  evi- 
dence upon  which  it  might  be  found  that  the 
payments  had  become  due  in  the  amounts 
stated,  and  the  loss,  if  any,  occadoned  by 
its  Donobservance,  is  capable  of  computation 
and  compensation  in  damages.  As  to  such 
payments  as  were  made  In  advance  of  the 
performance  of  the  work  authorizing  them, 
the  same  rule  is  applicable.  It  is  a  subordi- 
nate detail  of  the  principal  obligation,  of 
the  contractor  to  do  the  work,  and  of  the 
owner  to  pay  the  contract  price.  If  the  own- 
er should  refuse  to  pay,  such  refusal  might 
be  a  defense  to  the  surety  to  the  same  extent 
as  it  would  be  a  defense  to  the  contractor 
If  sued  for  the  abandonment  of  his  contract 
on  that  ground ;  If  be  overpays  he  cannot  re- 
cover the  excess  from  the  surety,  because  it 
does  not  come  within  the  terms  of  the  con- 
tract, which  is  the  essence  of  the  bond,  and 
he  only  has  to  stand  upon  the  terms  of  his 
bond  as  the  defendant  is  doing  In  this  case. 
Every  difference  growing  out  of  such  pay- 
ment is  susceptible  of  adjustment  between 
the  owner  and  surety  without  resort  to  any 
other  feature  of  the  contract,  and  constitutes 
a  defense  only  to  the  extent  of  the  amount 
involved  In  the  overpayment,  so  long  as  it  is 
made  in  good  faith,  as  It  is  admitted  to  have 
been  made  in  this  case.  This  principle  has 
been  asserted  in  this  state  in  Casey  v.  Gunn, 
29  Mo.  App.  14,  and  Bank  v.  Kllpatrlc,  204 
Mo.  119,  102  S.  W.  409,  120  Am.  St.  Rep.  689, 
and  applied  to  the  class  of  sureties  to  which 
this  defendant  belongs  in  Southwestern  Sure- 
ty Insurance  Company  v.  Minnetonka  Lum- 
ber Company  (Okl.)  148  Pac.  1038,  Chicago 
V.  A^ew.  264  111.  288,  106  N.  £.  252,  Man- 


hatten  Company  v.  United  States  Fidelity 
&  Guaranty  Company,  77  Wash.  406,  137  Pac. 
1003,  Fergus  Falls  ▼.  Illinois  Surety  Com- 
pany, 112  Minn.  462,  128  N.  W.  820,  Monro 
V.  National  Surety  Company,  47  Wash.  488, 
92  Pac.  280,  Leghorn  v.  Nydell,  39  Wash.  17, 
80  Pac.  833,  Weik  v.  Pugh,  92  Ind.  382,  Brew- 
ing Company  v.  Bonding  Company,  127  Minn. 
330, 149  N.  W.  539,  and  Lackland  T.  Benshaw, 
256  Mo.  133,  165  S.  W.  314. 

We  are  referred  by  the  appellant  to  the 
case  last  dted  as  determining  that  these  cer- 
tificates are  snfilclent  in  form  and  substance 
to  comply  with  the  provisions  of  the  contract 
The  clause  in  that  contract  requiring  the  cer- 
tificate of  the  architect  as  a  prerequisite  to 
payment  was  as  follows: 

"That  a  final  payment  shall  be  made  within 
ten  days  after  this  contract  is  completely  fin- 
ished ;  provided,  that  in  such  of  the  said  cases 
the  architects  snail  certify  in  writing  that  all 
the  wotk  upon  the  performance  of  which  the 
payment  is  to  become  due  has  been  done  to  their 
satisfaction." 

The  certificate  was  as  follows: 

'K>ffice  of  X  B.  Legg,  Architect 

"St  Louis,  Deconber  29,  1902. 
"Missouri  Botanical  Garden: 

"Pay  to  the  order  of  Renshaw  &  Son  one 
thonsand  and  five  hundred  ($1,500)  dollars,  on 
account  of  their  contract  for  building  your  Ed- 
dy factory  building,  S.  W.  Comer  Market  and 
Main  streets.    $1,500.00. 

"J.  B.  Legg,  Architect" 

The  contractors  abandoned  the  work  be- 
fore the  completion,  and  the  building  was 
finished  by  the  owner.  It  was  found  by  the 
trial  court  that  the  surety  had  not  been  in- 
jured by  the  advanced  payments,  and  this 
court  adopted  the  finding  and  decided  the 
cause  upon  that  ground  with  the  following 
cautious  statement: 

"No  particular  form  of  certificate  is  required 
in  a  case  like  this;  and  no  fraud  on  the  part 
of  the  architects  baring  been  so  much  as  sug- 
gested, and  the  money  paid  having  all  gone  into 
the  building,  as  the  referee  finds,  we  hold  cer- 
tificates in  this  case  were  sufficient  in  the  cir- 
cumstances, and  their  informality  did  not  war- 
rant  judgment  for  the  surety." 

It  was  therefore  unnecessary  to  decide  np- 
on  the  sufllclency  of  the  certificate  as  evi- 
dence or  otherwise. 

The  trial  court  erred  in  holding  that  the 
defective  form  of  the  certificates  in  this  case 
discharged  the  surety  from  all  liability,  and 
the  defendant  is  liable  upon  the  bond  for  an 
amount  equal  to  any  excess  of  amounts  paid 
to  the  contractor  up  to  and  not  exceeding 
ninety  (90)  per  cent  of  the  value  of  the  work 
and  materials  In  place  in  the  structure  at  the 
time  of  its  abandonment  by  the  contractors, 
to  be  ascertained  in  the  manner  hereinbefore 
indicated,  augmented  by  such  amount  as  was 
afterward  necessarily  expended  by  plaintiff 
in  completing  the  building  and  in  discharg- 
ing valid  claims  against  It  created  by  the, 
contractor,  if  any,  over  and  above  the  price 
stipulated  in  the  contract,  including  such 
extras  as  were  provided  tor  in  the  original 
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contract  and  amendment  thereto.  Tbia  rale 
IS  not  to  exclude  any  new  matters  of  claim 
or  defense  that  may  be  properly  presented 
hereafter. 

The  cause  Is  therefore  reversed,  and  re- 
manded for  trial  In  accordance  with  the 
principles  herein  stated. 

RAII.BY,  C  not  sitting. 

PBR  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  oplnimi  of  the 
court  All  concur,  except  BOND,  J.,  not  sit- 
ting. 


WREN  et  al.  v.  STURGEON  et  aL 
(No.  17724.) 

(Supreme  Coart  of  Missouri,  Diyision  Ne,  1.. 
March  30,  1916.) 

1.  WrrinsssEs    «=»144(6)   —  Competknct  — 

TBAX8ACTI0I7B   WITH  DECEASED  PBBSON. 

Under  Rev.  St.  1909,  |  6354,  declaring  that 
no  person  shall  be  diaqnalmed  as  a  witness,  but 
that  in  suits  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  is  dead,  the 
other  shall  not  be  admitted  to  testify  either  in 
his  own  favor  or  in  favor  of  any  party  claiming 
under  him,  defendant  who  claimed  to  be  enti- 
tled to  land  by  virtue  of  a  deed  executed  by  her 
ancle  and  through  whom  all  parties  traced  their 
title  is  Incompetent  to  testify  that  before  Iiis 
death  the  uncle  delivered  the  deed  to  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  633;  Dec.  Dig.  «=144(6).] 

2.  Debds  «=a208(2)— Dblivkby— Etidekok. 

Evidence  held  insufficient  to  show  delivery 
of  a  deed  in  favor  of  defendant,  which  at  the 
time  of  bis  death  was  found  in  a  stamped  en- 
vdope  amongst  the  private  papers  of  the  de- 
ceased grantor. 

[Ed.  Note.— For  other  eases,  sec  Deeds,  Gent. 
Dig.  I  626;    Dec.  Dig.  «3>208(2).] 

3.  Deeds   $=>56(6)— Deuvkbt— Tdcb  of  Db- 

LITEBT. 

To  effectuate  a  deed  there  must  be  delivery 
with  the  design  of  parting  with  title  to  the  prop- 
erty, which  must  take  place  during  the  hfe  of 
the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  i  123 ;  Dec  Dig.  «=»58(6).] 

Appeal  from  Olrcalt  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Actl'on  by  Elizabeth  F.  Wren  and  others 
against  Estelle  O.  Sturgeon  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
ai>peal.    Affirmed. 

The  plaintiffs,  who  are  sisters  of  L^curgua 
Olllisple,  deceased,  brought  suit  In  the  cir- 
cuit court  aforesaid,  on  October  3,  1912, 
against  defendants  O.  0.  Gilllsple,  David  H. 
Olllisple,  Mollle  Fetroe,  and  Eetelle  Gllllsqple 
Sturgeon  )x>  cancel  a  warranty  deed  dated 
September  23, 1911,  from  said  Lycurgus  Gil- 
llsple, a  bachelor,  to  defendant  Estelle  Gillls- 
ple Sturgeon,  purporting  to  convey  to  the  lat- 
ter lot  21  In  block  1,  KeUey's  addlUon  to  the 
town  of  Columbia,  county  of  Boone  and  state 
of  Missouri,  to  divest  said  defendant  Sturge- 
on of  the  title  thereto,  and  to  vest  the  same 


In  said  plalntifFs  and  the  defendants,  other 
than  said  Sturgeon. 

The  defendants  C.  C  GllUqple  and  David 
H.  GilUspte  are  brothers  of  said  Lycntgns 
GUUsple;  Mollle  Fetroe  Is  a  niece  of  said 
I^ycuTgus  Gilllsple  and  one  ot  bis  heirs  at 
law.  Defendant  Sturgeon  Is  a  niece  of  said 
Lycurgus  Gilllsple,  and  a  daogbter  of  de- 
fendant C.  G,  Gilllsple. 

It  is  charged  in  the  petition — cmd  tbe  trial 
court  In  Its  decree  found — that  said  deed 
was  never  delivered  to  defendant  Sturgeon, 
in  the  lifetime  at  said  Lycurgus  Gilllsple 
Tbe  latter  died  In  tbe  state  of  Texas,  on 
August  29,  1912.  The  warranty  deed  afore- 
said was  found  In  a  trunk  of  deceased, 
where  he  died  in  the  state  of  Texas.  Tbe 
deed  was  in  a  large  sealed  envelope,  and  on 
the  latter  was  written:  "Mr.  C.  C.  Gilllsple, 
Columbia,  Missouri,  Boone  Ck>unty,  Paris  Rd. 
1301."  In  the  lower  left-hand  corner  was 
written:  "If  not  called  for  In  ten  days,  re- 
turn to  Pueblo,  Colorado,  Bast  8th  St.,  Na 
1210,  Ebtelle  Sturgeon."  On  tbe  upper  right- 
hand  comer  of  the  envelope  were  two  two- 
cent  stamps,  uncanceled.  The  above  enve- 
lope contained  another  sealed  envelope,  with 
said  deed  therein,  addressed  as  follows:  "Es- 
telle Gilllsple  Sturgeon,  Pueblo,  Colorado, 
East  8tb  St,  No.  1210."  The  address  on  each 
envelope  was  In  tbe  handwriting  of  deceased. 
Said  trunk  containing  the  above  envelopes 
was  brought  to  Columbia,  Mo.,  and  said  en- 
velopee  were  opened  by  J.  H.  Reed,  a  witness 
at^olnted  by  the  probate  court  of  said  coun- 
ty. 

'  It  appears  from  the  testimony  tbat  deceas- 
ed had  been  suffering  for  several  years  be- 
fore bis  death  wltta  asthma  and  chronic 
nephritis,  or  Brlgbf  s  disease.  On  tbe  29th 
of  August  1912,  while  in  a  tent  in  tbe  state 
of  Texas,  he  was  undergoing  great  pain,  and 
in  oonsequenoe  thereof  committed  snldde. 
Tbe  coroner  found  In  said  tent  In  the  hand- 
writing of  deceased,  tbe  following: 

"Angnst  29,  1912. 

"I  have  two  sisters.  Wilmotfa  Wri^t  in 
Columi^  Mo.,  sister  BUsabeth  Wren,  Calla- 
way CiSoimty,  Mo..  Stephens  Store,  Brother  D. 
H.  Gillispie,  who  lives  in  Rockvale,  Colo.,  niec* 
who  I  make  my  home.  I  own  a  house  and  lot 
in  Columbia,  but  live  In  Oohirado,  Stella  Stur- 

feon  in  Colorado,  I  want  her  deed  sent  to  her. 
want  Stella  Gillispie  Sturgeon  as  her  own  I 
owe  it  her. 

"A  brother  C.  C.  GillUple  who  Uvea  in  Gtdnm- 
bia  and  attends  to  my  business.  If  it  takes 
more  money  than  I  have  here  he  will  pay  it, 
I  have  fifty  dollars  at  Korsville  at  Shricer 
Bank.  I  have  some  money  in  my  pocket  in  my 
purse,  give  me  a  decent  burial  in  Comfort  Bury- 
ing grounds,  I  prefer  it  here  myself,  my  suffer- 
ing IS  severe.  [Signed]    L.   Gillispie. 

I  think  God  vdll  forgive  me  for  this  rash  act 
only  shortening  my  time  a  few  days  or  a  year 
or  so.  My  suffering  has  been  bad  the  last  lew 
nights,  and  tonight  it  takes  two  and  one-half 
hours  to  get  to  my  bed,  it  looks  like  I  would 
faint  and  could  not  get  my  breath,  so  I  think  it 
will  be  over  with  me  by  mominK,  at  least  I 
hope  so,  and  as  for  the  future  I  know  but  lit- 
tle, hoping  that  God  will  accept  my  spirit  in  the 
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Judgment  day,  only  ahortenins  my  days  by  tak- 
ing chloroform,  so  I  hope  my  time  cm  earth  la 
done.  May  God  forgive  my  many  aina,  and  re- 
ceive me  is  my  petition." 

The  above  deed  was  signed  and  acknowl- 
edged by  Lycargns  GUUsple,  In  September, 
1911,  In  the  state  of  Colorado,  and  was  filed 
for  record  October  2,  1912,  by  defendant  O. 
C.  OlUlsple,  In  behalf  of  Mrs.  Sturgeon,  and 
the  recording  fee  paid  by  him.  Mrs.  Sturge- 
on was  not  in  Columbia  on  above  date.  The 
evidence  shows  that  deceased  was  all  right 
mentally  when  the  above  deed  was  executed. 

Deceased  owned  two  bouses  and  lots  in 
Columbia.  The  one  In  controversy  was 
worth  $1,400  to  $1,S00.  It  appears  fx'om  the 
evidence  that  defendant  C.  G.  GUUsple  was 
appointed  administrator  of  the  estate  of  said 
Lorcurgus  GUUsple;  that  he  inventoried  the 
lot  in  controversy  and  paid  the  taxes  thereoo 
as  administrator  aforesaid.  There  was  ner- 
er  any  transfer  of  the  insurance  on  the  prop- 
erty in  controven^  to  defendant  Sturgeon. 
Deceased  had  stayed  2  years  with  his  sister, 
Mrs.  Wright,  In  Columbia,  Mo.,  and  in  1010 
went  to  Pueblo,  Cola,  and  stayed  with  Mrs. 
Sturgeon  about  18  months. 

Mrs.  Wren  testified  that  She  received  a 
letter  from  deceased,  which  was  destroyed. 
In  which  he  stated  that  he  had  built  himself 
a  room  at  Estelle  Sturgeon's;  that  he  had 
furnished  it  with  everything  he  needed ;  that 
be  had  electric  lights  put  in  aU  the  house; 
that  he  paid  Estelle  $20  a  month,  and  his 
money  was  going  mighty  fast, 

Mr.  Harris,  of  Pueblo,  was  an  acquaint- 
ance of  deceased  and  Mrs.  Sturgeon.  He  tes- 
tified that  deceased  said  Mrs.  Sturgeon  "bad 
treated  him  with  the  greatest  care  and  kind- 
ness, and  he  was  much  more  satisfied  at 
fbelr  house  than  with  any  of  his  other  rela- 
tions." 

Mr.  HcJloran,  the  notary  pnbUc  who  took 
the  acknowledgment  of  deceased  to  said 
deed,  testified  that  deceased  told  him  he  had 
a  spell  of  sickness,  that.  Mrs.  Sturgeon  bad 
taken  care  of  him,  and  that  while  he  was 
feeling  aU  right  he  wanted  to  deed  her  the 
lot  in  controversy,  so  in  case  he  passed  away 
she  would  have  it. 

The  deposition  of  defendant  Sturgeon  was 
offered  in  evidence,  and  excluded  by  the 
oonrt  Tbe  deed  in  controversy  was  found 
In  said  trunk  with  the  private  papers  of  de- 
ceased. 

Tbe  court  found  that  said  deed  was  not 
deUvered  by  Lycurgus  GUUsple  in  his  life- 
time, but  was  recorded  by  defendant  O.  O. 
GUUsple  after  his  death.  The  trial  court  en- 
tered a  decree  setting  aside  said  deed,  di- 
vesting said  Sturgeon  of  the  title  obtained 
thereby,  and  vested  the  same  in  tbe  plain- 
tiffs and  other  heirs  of  said  deceased.  Ap- 
pellant 'filed  a  motion  for  new  trial,  which 
was  overruled,  and  tbe  cause  duly  appealed 
to  this  coart. 


Sebastian  &  Sebastian,  of  Columbia,  for 
appellants.  Curtis  B.  Rollins,  Jr.,  and  N.  T. 
Gentry,  both  of  Columbia,  for  respondents. 

BAJI/ET,  C.  (after  stating  the  facts  as 
above).  [1]  I.  Appellant  assigns  as  reversi- 
ble error  the  action  of  the  trial  court  in  ex- 
cluding her  deposition  when  offered  in  erl- 
dence.  Section  6354,  R.  S.  1909,  among  other 
things,  provides  that: 

"No  person  ahaU  be  disqualified  as  a  witneas 
in  any  dvfl  suit:  •  •  •  Provided,  that  in 
actions  where  one  of  tbe  original  parties  to  the 
oontraot  or  ooiua  of  aetion  in  ittue  and  on  trial 
is  dead,  or  is  shown  to  the  court  to  be  insane, 
t{ie  other  party  to  such  contract  or  oaute  of  ac- 
tum shall  not  be  admitted  to  testify  either  in 
his  own  favor  or  in  favor  of  any  party  to  the 
action  claiming  under  him.    •    •    • " 

Appellant  In  her  deposition  testified,  among 
other  things,  to  the  foUowing: 

"Q.  I  will  get  you  to  state  whether  your 
Unde  Lyeurgus  Oulispie,  while  he  was  staying 
at  your  house,  made  you  a  deed  to  lot  21  In  block 
1  of  KeUey's  addition  to  the  town  of  Columbia, 
Mo.  A.  Xes.  sir;  he  did.  Q.  Did  you  know 
anything  of  his  intention  of  making  this  deed 
until  after  he  had  made  it?  A.  Yes,  sir.  Q. 
Were  yon  with  him  at  the  time  it  was  made? 
A.  No,  sir.  Q.  Had  you  done  or  said  anything 
to  get  him  to  make  the  deed?  A.  I  had  not. 
Q.  Uow  long  was  it  after  tlie  deed  was  made 
before  you  knew  that  he  made  it?  A.  It  was 
a  few  days  afterwards.  Q.  I  will  get  you  to 
ftate  what,  if  anything,  hie  gave  you  a  short 
time  before  he  left  yoa  and  went  to  Texas?  A. 
He  drew  a  deed  and  gave  it  to  me.  I  read  it 
and  it  was  a  deed  to  a  piece  of  property,  lot 
No.  21.  block  1,  of  Kelley's  addition  to  the 
town  of  Columbia,  Boone  county,  state  of  Mis- 
souri. Q.  What  then  did  yon  do  with  the  deed? 
A.  I  gave  it  to  him  and  told  him  to  moil  it  to 
my  father,  to  have  it  recwcded.  Q.  Was  your 
father  then  Uving  in  Columbia,  Mo.?  A.  Yes, 
sir." 

It  Is  manifest  that  tbe  above  testimony 
was  offered  for  tbe  purpose  of  showing  that 
deceased  executed  and  deUvered  to  her  the 
warranty  deed  sought  to  be  canceled  in  this 
proceeding. 

'  Eliminating  from  appeUant's  proffered  tes- 
timony that  part  of  same  relating  to  the  al- 
leged delivery  to  her  of  said  deed  by  Lyeur- 
gus GlUispie,  the  remainder  of  her  testimony 
Is  not  controverted,  and  practically  stands 
admitted  in  the  statement  of  facts  heretofore 
set  out. 

Tbe  real  question  in  this  case  hinges  upon 
the  proposition  as  to  whether  the  deed  in 
controversy  was  ever  delivered  to  appellant 
In  the  lifetime  of  deceased.  Under  the  stat- 
ute, supra,  she  is  an  Incompetent  witness  to 
testify  as  to  the  aUeged  delivery  of  said  deed 
to  her  by  deceased  in  his  lifetime.  Leavea 
V.  Southern  Ry.  Ca,  181  S.  W.  loc.  dt  8, 
and  cases  dted;  Eaton  v.  Gates,  175  S.  W. 
loc.  dt  963 ;  Goodale  v.  Evans,  263  Mo.  loc. 
dt  228,  229,  172  S.  W.  370,  and  cases  dted; 
Lieber  v.  Lleber,  239  Mo.  loc.  cit  13,  143  S. 
W.  458;  WUliams  v.  Edwards,  04  Mo.  447,  7 
S.  W.  429;  Chandler  v.  Hedrick,  187  Mo.  App. 
loc.  dt  670,  173  S.  W.  93 ;  Dlggs  v.  Hena<Hi, 
181  Mo.  App.  34,  163  S.  W.  666;    Bone  v. 
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Friday,  180  Mo.  App'.  577-581,  167  S.  W.  59»; 
Taylor  v.  George,  176  Mo.  App.  222,  223,  161 
S.  W.  1187;  Leavea  v.  Railroad,  171  Mo. 
App.  27,  153  S.  W.  500. 

The  testimony  of  appellant  relating  to  the 
delivery  of  said  deed  was  properly  excluded 
by  the  trial  court.  The  remainder  of  her 
testimony,  whether  admitted  or  excluded, 
cannot  change  the  result,  and  Is  not  In  con- 
flict with  the  facts  heretofore  stated. 

(2,  8]  II.  With  appellant's  deposition  relat- 
ing to  the  alleged  delivery  of  the  deed  Ux  con- 
troversy excluded.  It  leaves  the  case  In  this 
attitude:  Deceased  was  found  dead  In  his 
tent,  in  the  state  of  Texas,  on  August  29, 
1912.  The  deed  in  controversy  was  in  a  seal- 
ed envelope,  addressed  as  heretofore  stated, 
stamped  and  placed  with  his  private  papers 
in  his  trunk.  The  written  statement  hereto- 
fore set  out,  explaining  the  reason  for  his 
suicide,  was  found  by  the  coroner  in  his  tent, 
but  not  with  bia  private  papers.  The  trunk 
containing  said  deed  was  brought  to  Colum- 
bia, Mo.,  and  the  deed  placed  of  record  by 
defendant  C.  C.  GUlisple,  the  father  of  ap- 
I>ellant  The  latter  was  never  in  possession 
of  said  lot  in  the  lifetime  of  deceased ;  never 
paid  any  taxes  thereon  prior  to  his  death, 
nor  did  she  ever  attempt  to  have  the  insur- 
ance  transferred  to  her,  during  the  lifetime 
of  deceased.  There  is  nothing  in  the  record 
to  indicate  that  appellant  did  not  receive 
from  deceased,  in  his  lifetime,  reasonable 
compensation  for  her  care  and  trouble  In 
looking  after  and  boarding  deceased  while  he 
remained  at  her  house  from  June  3,  1910,  to 
February,  1912.  According  to  the  testimony, 
deceased  paid  appellant  $20  per  month  for 
his  board.  He  built  a  room  at  appellant's 
home,  furnished  it  with  everything  needed, 
and  had  electric  lights  put  in  all  the  house. 
He  wrote  Mrs.  Wren,  his  sister,  that  his 
money  was  going  mighty  fast  It  does  not  ap- 
pear from  the  record  that  appellant  paid  any 
bills  of  deceased  for  nurse  hire,  medicine,  or 
doctors. 

Taking  into  consideration  all  the  forego- 
ing matters,  was  the  trial  court  justified  in 
holding  that  there  was  no  legal  delivery  of 
the  deed  In  controversy  to  appellant,  during 
the  lifetime  of  deceased?  Leaving  out  of 
consideration  her  own  testimony  heretofore 
excluded,  appellant  has  signally  failed  to 
show  that  the  foregoing  deed  was  ever  de- 
livered or  passed  beyond  the  control  of  de- 
ceased during  his  lifetime. 

In  the  recent  case  of  Burkey  v.  Bnrkey,  175 
S.  W.  loc.  dt.  624,  Judge  Bond,  In  behalf  of 
this  division,  in  which  all  the  Judges  con- 
curred, very  clearly,  forcefully,  and  tersely 
stated  the  law  of  this  state  as  follows: 

"To  validate  a  deed  there  must  be  a  delivery 
with  the  design  of  parting  with  title  to  the  prop- 
erty, which  delivery,  in  fact  or  by  relation,  must 
take  effect  in  the  lifetime  of  the  grantor." 

The  above  citation  is  sustained  by  an  ar- 
ray of  authorities  in  this  state  and  elsewhere. 


among  which  are  the  following:  Schooler  v. 
Schooler,  258  Mo.  loc.  at.  95,  167  8.  W.  444; 
Terry  v.  Glover,  235  Mo.  loc.  cit  550,  139  S. 
W.  337 ;  Chambers  v.  Chambers,  227  Mo.  loc. 
cit.  282,  127  S.  W.  86,  137  Am.  St  Rep.  567; 
Cook  V.  Newby,  213  Mo.  loc.  dt  489,  490,  112 
S.  W.  272;  McCune  v.  Goodwillle,  204  Mo.  loc. 
cit  338,  102  S.  W.  997;  Rausch  v.  Midiel, 
192  Mo.  loc.  cit.  310,  311,  91  S.  W.  99 ;  Peters 
V.  Berkemeier,  184  Mo.  loc  cit  402,  403, 
83  S.  W.  747;  Bnnn  v.  Stuart,  183  Mo.  loc 
cit  383,  81  S.  W.  1091;  Dohmen  v.  Schllef, 
170  Mo.  loc.  dt  600,  78  8.  W.  799;  Grlflln  v. 
Mcintosh,  176  Mo.  loc  dt  400.  76  S.  W.  677; 
McNear  v.  Williamson,  166  Mo.  loc  dt  367, 
66  S.  W.  160;  Mudd  v.  DUIon,  166  Mo.  loc 
dt  118,  119,  65  S.  W.  973;  McVey  v.  Carr, 
159  Mo.  loc  cit  652,  60  S.  W.  1034;  PoweU 
v.  Banks,  146  Mo.  loc.  dt  632,  633,  48  S. 
W.  664;  Hall  v.  Bank,  145  Mo.  loc  dt  426, 
46  S.  W.  1000;  Sneatben  y.  Sneathen,  104 
Mo.  loc.  dt  200,  16  S.  W.  407,  24  Am.  St 
Rep.  326;  Orowder  v.  Searcy,  103  Mo.  loc 
dt  118,  15  S.  W.  346;  Standlford  v.  Standi- 
ford,  97  Mo.  loc  dt  238,  239,  10  S.  W.  836. 
3  I/.  R.  A.  299;  Tobln  v.  Bass,  85  Mo.  loc 
dt  658,  659,  55  Am.  Rep.  392 ;  MlUer  v.  Lull- 
man,  81  Mo.  loc  dt  316,  317 ;  Huey  v.  Huey, 
65  Mo.  loc  dt  692  et  seq.  To  the  same  ef- 
fect are  the  following  authorities  outside  the 
state:  Cook  v.  Brown,  84  N.  H.  460-474; 
Johnson  v.  Farley,  46  N.  H.  509;  Stevens  t. 
Stevens,  256  ni.  loc  dt  143,  144.  99  N.  B. 
917;  Noble  t.  Tipton,  219  IlL  loc.  dt  186, 
187,  76  N.  B.  151,  3  L.  R.  A.  (N.  S.)  645; 
Hawes  V.  Hawes,  177  111.  loc  dt  41.3,  414, 
63  N.  B.  78;  Latimer  v.  Latimer,  174  IlL 
loc.  dt.  428,  61  N.  B.  648 ;  Rountree  y.  Smith, 
152  III.  loc  dt  503,  38  N.  E.  680;  Dunbar  et 
al.  y.  Meadows  et  aL,  166  Ky.  275,  176  S.  W. 
loc.  cit  1170;  Sutton,  etc..  y.  Gibson,  etc, 
119  Ky.  loc.  dt  426,  84  S.  W.  335;  Clark  y. 
Creswell.  112  Md.  loc  dt.  342,  76  Aa  579, 
21  Ann.  Cas.  338;  Heam  y.  Pumell,  110  Md. 
loc.  cit  466,  72  Att.  906;  Russell  v.  May, 
77  Ark.  loc.  dt  92,  93,  90  S.  W.  617;  Xoung 
y.  McWUllams,  75  Kan.  loc.  cit.  245,  89  Pac 
12;  Joslln  y.  Goddard,  187  Mass.  loc  dt 
167,  72  N.  B.  948;  Gould  v.  Day,  94  U.  S. 
loc  dt  412,  24  L.  Ed.  232 ;  Rowley  v.  Bow- 
yer,  75  N.  J.  Eq.  loc  dt  81,  82,  71  Att.  398; 
Schlicher  v.  Keeler,  67  N.  J.  Bq.  loc.  dt  639, 
61  Atl.  434;  Franklin  Ins.  Co.  y.  Fdst  31 
Ind.  App.  loc  dt  395,  396,  68  N.  B.  188; 
Corr  y.  Martin,  87  Ind.  App.  loc.  dt  659,  77 
N.  B.  870;  Vaughan  v.  Godman  et  al.,  94 
Ind.  191;  Aber  v.  Twlchell,  17  N.  D.  229,  116 
N.  W.  95;  In  re  Bell's  Estate,  150  Iowa,  loc. 
cit  728,  729,  130  N.  W.  798;  Albrecht  y. 
Albrecht,  121  Iowa,  loc  dt  624,  96  N.  W. 
10S7 ;  Logsdon  v.  Newton,  54  Iowa,  448,  449, 
6  N.  W.  715;  Klttoe  y.  WlUey,  121  Wis.  loc 
cit  652,  553,  99  N.  W.  337;  Sapplngfleld  y. 
King,  49  Or.  102,  89  Pac.  loc  cit  143,  90 
Pac  150,  8  L.  B.  A.  (N.  S.)  1066;  Plerson 
V.  Fisher,  48  Or.  loc  dt  233,  85  Pac  621; 
Cassldy  et  aL  y.  Holland,  27  S.  D.  loC.  dt. 
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292, 180  N.  W.  771 ;  Kenney  v.  Parks,  125  CaL 
loc  dt  150,  57  Pac.  772;  Bury  v.  Young,  98 
Cal.  446,  33  Paa  338,  35  Am.  St.  Rep.  186; 
Melvln  V.  Melvln,  8  Cal.  App.  loc.  clt.  687,  97 
Pac.  696;  Burk  v.  Sproat,  96  Mich.  loc.  dt 
407,  56  N.  W.  985;  Walker  v.  Green,  23 
Colo.  App.  loc.  cit  159,  160,  128  Pac.  855; 
2  Greenleaf  on  By,  (16Ui  Ed.)  §  297;  3  Wash- 
burn on  Real  Prop.  (6th  Ed.)  p.  255  and  fol- 
lowing; 9  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  153  et  aeq.;  1  Devlin  on  Real  Estate 
(3d  Ed.)  i  260  and  following.  In  our  opin- 
ion, the  foregoing  authorities  are  conclusive 
against  appellant. 

Having  reached  the  conclusion,  as  did  the 
trial  court,  that  there  was  no  legal  delivery 
of  the  deed  in  controversy  to  defendant  Stur- 
geon, It  la  unnecessary  to  consider  any  other 
qaestlons  discussed  in  the  case.  The  Judg- 
ment below  was  for  the  right  parties,  and  Is 
accordingly  affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  court    All  concur. 


CARSON  ▼.  MISSOURI,  K.  &  T.  RY.  CO. 

(No.  nWL) 

(Supreme  Coart   of  Missouri,   Division  No.  1. 
March  30, 1916.) 

1.  CoNSTrrunoNAL  Law  «=»278(1)— BmNiNT 
Domain  «=s>2(1)— Dm  Pbocess  of  Law- 
Taking  Pbopbbty  job  Private  Ubbj— Po- 
uck  powbb. 

A  statute  based  on  the  valid  exercise  of  the 
police-  power  does  not  deprive  a  person  of  his 
property  without  due  process  of  law,  contrary 
to  Const,  art  2,  {  30,  or  Const  U.  S.  Amend. 
14,  S  1,  or  take  private  property  for  private 
use  contrary  to  Const  art.  2,  }  20. 

[Ed.  Note.— For  otiier  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  924;  Dec.  DiR.  «=9278(1) ; 
Eminent  Domain,  Cent  Dig.  |  4;  Dec.  Dig.  «3> 
2(1).) 

2.  CotJBTS  ®=»281(6)— JUBISDICTION— SuPBiaoi 

.CoTJHT— Frivolous  Objection. 

The  objecrion  that  Rev.  St.  1909,  {  3150, 
requiring  railroads  to  construct  and  maintain 
ditches  to  drain  the  surface  water  wherever 
necessary  and  giving  the  landowner  the  right 
to  construct  snch  ditches  after  notice  and  re- 
cover the  coat  from  the  railroad,  is  class  legis- 
lation, contrary  to  Const  art.  4,  {  63,  raises  no 
sulNrtantial  constitutional  question  sufficient  to 
give  the  Supreme  Court  jurisdiction  of  an  ap- 
peal from  a  Judgment  against  the  railroad  com- 
pany for  damages  caused  by  its  failure  to  con- 
struct the  ditch. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  658;    Dec.  Dig.  <S=>231(0).] 

Appeal  from  Circuit  Court,  Owper  Coun- 
ty; J.  O.  Slate,  Judge. 

AcUon  by  Hlnton  V.  Carson  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany.    Judgment  for  the  plalntilT,  and  de- 


fendant appeals.     Case  transferred  to  the 
Court  of  Appeals. 

Plaintiff  sues  In  two  counts  to  recover  dam- 
agea  to  bis  crops  in  the  years  1910  and  1912, 
alleged  to  have  l>een  occasioned  by  overflow 
water  upon  his  farm,  which  it  is  charged  was 
caused  to  remain  upon  his  farm  in  Howard 
county,  because  defendant  failed  to  construct 
ditches  along  Its  railroad  bed  to  the  north 
of  piaintUTs  farm. 

The  railroad  track  and  right  of  way  is  to 
the  north  of  plaintlfTs  farm,  and  the  farm 
abuts  on  said  right  of  way.  The  railroad 
runs  east  and  west,  or  practically  so,  at  the 
point  where  the  farm  abuts  the  right  of  way. 
The  negligence  charged  ia  that  stated  in  the 
flrst  count  o!f  tlte  petition: 

"That  the  constmction  of  defendant's  said 
rsilroad  along  and  adjacent  to  plaintiiTa  said 
land  ol>stmcted  the  drainage  of  water  there- 
from and  prevented  it  from  passing  off  from  said 
land  tlirough  its  natural  outlets,  and  tliat  ditch- 
es along  the  side  of  said  roadbed  connected  with 
drains  and  water  courses  then  existing  were 
rendered  necessary  by  the  construction  of  said 
railroad  so  as  to  afford  suffideht  outlet  to  drain 
and  carry  off   the  water  that  accumulated  on 

SiaintifPs  land  alongside  railroad,  and  waa  con- 
ned thereon  by  reason  of  the  construction  of 
said  roadbed,  and  to  afford  an  outlet  for  said 
water  into  such  drains  and  water  courses,  with 
wliich  ditches  along  the  side  of  said  railroad 
could  and  should  iiave  lieen  ccmnected.  Tiiat 
at  all  the  times  hereinafter  mentioned,  there 
was  east  of  plaintiff's  land  a  water  course  known 
as  "Salt  creek" ;  that  said  Salt  creek  emptied 
into  the  Missouri  river;  that  a  ditch  on  each 
side  of  defendant's  railroad  near  plaintiff's  land 
could  and  should  have  been  constructed  connect- 
ing with  Salt  creek;  and  thatsudi  ditches  were 
rendered  necessary  by  the  construction  of  said 
railroad.  That  defendant  wholly  failed  and 
ni^lected  to  cause  to  be  constructed  and  main- 
tained ditches  along  the  sides  of  its  said  rail- 
road near  the  plaintiffs  said  land  to  connect 
with  drains  and  water  courses  then  existing  as 
aforesaid  so  as  to  afford  a  sufficient  outlet  to 
drain  and  carry  off  the  surface  and  overflow 
water  that  accumulated  on  plaintiff's  said  land 
south  of  defendant's  said  railroad.  That  upon 
the  contrary,  the  defendant,  by  its  roadbed,  im- 
peded the  Sow  of  the  water  and  caused  it  to. lie 
gathered  together  in  great  quantities  on  plain- 
tiff's land  on  the  south  side  of  said  railroad,  and 
wholly  neglected  and  failed  to  provide  ditches 
upon  the  sides  of  its  railroad  to  carry  the  same 
off  to  the  natural  water  conrses.  ,  That  in  con- 
sequence of  defendant's  failure  to  construct 
such  ditches  along  the  sides  of  said  railroad  as 
required  by  the  statutes  ih  such  cases,  plain- 
tiff's said  land  <m  or  about  the  13th  of  June, 
1912,  was  overflowed,  and  the  water— by  rea- 
son of  the  defendant's  embankmmt  and  its 
roadl>ed— was  retained  upon  plaintiff's  said  land 
for  a  long  space  of  time,  to  wit,  forty-five  (45) 
days,  and  in  consequence  thereof  the  com  grow- 
ing upon  twenty-eight  (28)  acres  of  said  land 
of  the  value  of  five  hundr»d  and  four  dollars 
($504)  was  thereby  totally  destroyed,  and  the 
com  upon  another  twenty  (20)  acre  tract  upon 
plaintiff's  land  was  damaged  to  the  extent  of 
two  hundred  forty  dollars  ($240.00),  and  the 
wheat  growing  upon  tldrty  (30)  acres  of  land 
was  damaged  to  the  extent  of  three  hundred 
and  fifty  dollars  ($360.00);  all  of  said  crops  be- 
inic  then  and  there  the  property  of  this  plain- 
tiff and  the  damage  and  injary  to  the  same  was 
caused  by  defendant's  neglect  and  failure  to  con- 
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Btract  ditches  upon  the  aides  of  its  said  rail- 
road as  aforesaid. 

"Wherefore  plaintiff  says  that  he  has  sastain- 
ed  daniai;ea  in  the  sum  of  one  thousand  ninety- 
four  dollars  ($1,094.00),  and  for  which  amount, 
with  costs,  he  asks  judgment." 

The  oegligent  cbarge  in  the  second  connt 
for  the  year  1910  is  tlie  same.  The  answer 
of  tlie  defendant  (1)  denies  tlie  necessity  of 
ditches,  and  denies  that  its  roadt>ed  occasion- 
ed the  accumulation  of  water  upon  plaintiff's 
lands ;  (2)  denies  that  ditches  could  have  or 
should  have  l)een  constructed  to  Salt  creek, 
and  denies  that  plaintiff  tmffered  any  dam- 
ages in  consequence  of  a  failure  to  construct 
such  ditches ;  (3)  general  denial ;  (4)  defend- 
ant also  pleads  an  unusual  and  extraordinary 
ralnfall^at  the  time  stated  in  the  petition; 
(6)  that  secUon  3150,  B.  S.  1909,  upon  which 
plaintiff  relies,  is  vlolatlvie  of  both  the  state 
and  federal  Constitutions,  pointing  to  the  ex- 
act provisions  of  each  instrument  claimed  to 
liave  been  violated  by  the  act.  The  answer 
to  the  two  counts  are  In  point  of  facts  prac- 
tically the  same.    Reply,  general  denial. 

Upon  a  trial  before  a  jury  plaintiff  recov- 
ered by  verdict  1637.50  on  first  count,  and 
$212.60  on  second  count  From  the  Judg- 
ment entered  upon  such  verdict,  the  defend- 
ant lias  appealed.  The  oonstltutlMial  ques- 
tlons  bring  the  case  here. 

J.  W.  Jamison,  of  St  Lonls,  for  appellant 
Sam  C.  Major,  of  Fayette,  and  Williams  & 
Williams,  of  Boonvllle,  for  respondent 

GRAVES,  P.  J.  (after  stating  the  facts  as 
above).  It  will  be  noted  that  our  ]nrisdl(> 
tlon  is  wholly  dependent  upon  constitutional 
questions.  These  constitutional  mandates, 
of  which  section  3160,  R.  S.  1909,  Is  charged 
as  being  violative  of,  are  section  20,  article 
2,  of  Missouri  Oonstitution;  section  30,  arti- 
cle 2,  of  Missouri  Oonstitution;  section  63 
of  article  4  of  Missouri  Constitution;  and 
the  Fourteenth  Amendment  of  the  Oonstitu- 
tion of  the  United  States. 

Section  20  of  article  2  prohibits  the  taking 
of  private  property  for  private  use  without 
compensation,  section  30  of  article  2  Is  the 
due  process  of  law  clause.  Section  53  of  arti- 
cle 4  is  the  section  relating  to  local  or  spe- 
cial laws.  So  much  for  the  state  Constitu- 
tlon. 

The  Fourteenth  Amendment  of  the  federal. 
Constitution  (section  1  the  portion  invoked 
here),  so  far  as  applicable,  reads: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any,  state 
deprive  any  person  of  life,  liberty  or  propertj 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

[1]  The  Instant  case  was  not  a^ealed  un- 
til May  24, 1913.  Fourteen  days  prior  to  this 
appeal  this  court  In  banc  handed  down  an 
opinion  In  the  case  of  Tranliarger  v.  Rail- 
road, 250  Mo.  46,  156  S.  W.  694,  In  which 


the  constitutionality  of  the  act  of  1907  (Iaws 
of  190T,  p.  169)  was  involved.  That  act  Is 
now  section  3160,  R.  S.  1909.  In  Tranbarg- 
er's  Case  the  constitutional  matters  were  thu» 
alleged  by   this  same  defendant: 

"Further  answering,  defendant  says  that  sec- 
tion 1110  of  the  Revised  Statutes  of  Missouri, 
1899,  as  amended,  .is  unconstitutional  and  void 
in  this: 

"First  That  it  deprives  and  denies  to  tills 
defendant  the  equal  protection  of  the  law,  as 
guaranteed  to  it. under  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
and  it  is  also  in  contravention  of  the  cause  of 
the  state  Constitution,  which  provides  that  pri- 
vate property  shall  not  be  taken  for  private 
use. 

"Second.  Because  the  said  statute  imposes  a 
penalty  which  is  excessive  and  exorbitant  for 
the  infrin{[ement  of  a  private  right  not  .pub- 
lished by  indictment  or  Information,  and  does 
not  provide  to  whom  the  penalty  shall  go  or 
the  person  or  party  entitled  thereto,  all  in  vio- 
lation of  section  25  of  article  2  of  the  Consti- 
tution of  Missouri. 

"Third.  Because  said  action  Is  in  violation  of 
the  first  section  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  in  that 
it  deprives  the  defendant  of  its  property  without 
doe  process  of  law,  and  without  just  compen- 
sation or  any  compensation  whatever. 

"Fourth.  Because  said  statute  is  ez  post 
facto  and  retrospective  in  its  effects  or  opera- 
tion, and  takes  from  this  defendant,  vested 
rights  and  impairs  its  contract  obligations,  all 
contrary  to  section  15,  article  2,  of  the  Oonsti- 
tntion  of  Missouri. 

"Fifth.  Because  the  act  in  question  contains 
more  than  one  distinct  subject-matter,  contrary 
to  section  28  of  article  4  of  the  Constitution 
of  Missouri. 

"Wherefore  defendant,  having  fully  answered, 
prays  to  be  discharged  with  its  costs  in  this  be- 
half expended." 

In  the  Tranbarger  Case,  supra,  Judge  Bond 
summarized  the  defendant's  answer  thus: 

"Tie  answer  of  defendant  was  (1)  a  general 
denial;  (2)  a  plea  of  inevitable  accident  caused 
by  an  alleged  extraordinary  overflow  of  the 
Missouri  river;  (3)  the  existence  of  Its  railroad 
and  embankment  m  its  present  condition  for  a 
period  of  35  years,  as  creating  a  prescriptive 
right  against  any  recovery  by  plainbflE:  (4)  the 
unconstitutionality  of  the  act  upon  which  the 
suit  was  brought" 

He  then  holds  that  the  law  Is  a  constitu- 
tional and  valid  exercise  of  the  police  pow- 
er of  the  state,  and  an  exercise  of  such  In 
iK>  way  violative  of  the  due  process  and 
equal  privilege  dause  of  the  federal  Four- 
teenth Amendment  The  pleadings  in  the 
Tranbarger  Case  forced  the  construction  of 
every  constitutional  question  involved  In 
this  case,  save  and  except  the  alleged  viola- 
tion of  section  53  of  article  4  of  the  Missouri 
Constitution.  Judge  Bond  held  that  the  law 
was  the  due  exercise  of  the  poUce  power  of 
the  state  under  our  Oonstitution.    He  said: 

"All  powers  of  government  which  regulates 
the  public  health,  welfare  and  the  property 
rights  of  its  people — these,  no  state  can  strip 
itself  of,  for  that  would  render  it  Incapelde  o* 
carrying  out  the  prime  purposes  of  its  creation. 
The  sanctity  and  import  of  this  attribute  of  sov- 
ereignty are  recognized  in  the  Constitution  of 
this  state,  to  wit,  The  exercise  of  the  poUee 
power  of  the  state  shall  never  he  abridged,  tsr 
so  construed  as  to  permit  corporationa  to  con- 
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dvct  their  bualiiesB  in  ench  manner  aa  to  in- 
frin^e  the  equal  ricbts  of  individuals,  or  the 
general  well-being  of  the  state.'  Artide  12, 
section  5,  Gonstitntion  of  Miaaouri.  The  only 
restrictiona  upon  the  exercise  of  this  faculty 
are  that  its  use  shall  be  reasonably  adapted  to 
the  ends  for  which  it  is  given,  and  that  it  shall 
not  infringe  any  right  or  privilege  guaranteed 
by  the  federal  Constitution.  The  authorities 
and  cases  demonstrating  these  principles  are 
uniform." 

In  holding  the  law  a  yalld  and  constltn- 
tlonal  exercise  of  the  police  power  of  the 
state,  he  necessarily  held  that  it  was  not 
violative  of  either  the  state  or  federal  due 
process  clause.  A  valid  exerdse  of  the  police 
power  is  due  process  of  law.  Nor  could  such 
constitutional  exerdse  of  the  police  iwwer 
violate  the  clause  of  the  Constitution  relative 
to  taking  private  property  for  private  tise. 

[2]  It  is  clear  therefore  that  all  constitn- 
tional  questions  lodged  here  In  this  case 
were  disposed  of  prior  to  the  appeal  herein, 
except  the  one  thus  pleaded  in  the  answer: 

"And,  further,  that  said  act  is  class  legislation 
wittdn  the  purvivw  and  meaning  of  section  58 
of  article  4  of  the  Constitution  of  the  state  ot 
Missouri." 


As  to  this  question  we  can  only  say  that 
there  is  no  such  substance  in  the  contention 
as  to  make  it  such  oxiBUtutlonal  question  as 
to  confer  }nriadictlon  upon  this  court  If 
the  answer  had  averred  that  the  law  violated 
section  3  of  article  11  of  the  Missonrl  Con- 
stitution, it  would  have  come  Just  as  near 
raising  a  constitutional  question  as  it  does 
now.    Said  section  3  reads: 

"Separate  fr«e  public  schools  shall  be  estab- 
lished for  the  education  al  children  of  African 
descent." 

There  must  at  least  be  some  substance  to 
the  cmistltutlonal  question  before  it  possesses 
the  vitality  to  force  Jurisdiction  here.  This 
last  clause  of  the  answer,  quoted  supra, 
raises  no  substantial  constitutional  question, 
such  as  to  c<Hifer  Jurisdiction,  and  the  other 
constitutional  questions  having  been  passed 
upon  in  the  Tranbarger  Case,  supra,  prior  to 
the  appeal  in  this  case,  they  are  not  open 
questions  in  this  case.  The  case  should  be 
transferred  to  the  Kansas  City  Court  of 
Appeals  for  disposition  on  the  merits. 

It  la  80  ordered.    All  concur. 
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WEST  v.  GLISSON  et  aL    (No.  8696.) 

(Court    of    Civil   Appeals    of   Texas.     Austin. 
March  8,  1916.    On  Motions  for  Rehear- 
ing, AprU  12,   1916.) 

1.  Wills  «=9l— QtaTAMSNTABT  Powe»— Ex- 
tent. 

A  testator  can  dispose  of  his  property  by 
will  in  any  manner  he  sees  fit,  provided  he  does 
not  contravene  the  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  (  1;   Dec.  Dig.  *=»!.] 

2.  Wills  'S=»439— Constbuction— Ihtent  of 
Tbstatob. 

It  is  the  duty  of  courts  to  construe  a  will 
K>  as  to  carry  into  effect  the  will  of  the  testator. 
IBM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  S  952,  955,  957 ;   Dec.  Dig.  «=>439.] 

3.  Wills    €=9466— Conbtbuotion  —  Mbaninq 

OI  WOBDS. 

Words  in  a  will  aie  to  be  construed  in  their 
ordinary  meaning,  unless  the  context  shows  that 
a  different  meaning  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  974;   Dec.  Dig.  «=s>456.] 

4.  Wills    «=»470   —    Oonbibxtctiok    as    a 
Whole. 

The  entire  will  must  be  looked  into  to  as- 
certain the  testator's  intention,  and,  if  possible, 
each  clause  must  be  construed  so  as  to  harmo- 
nize with  all  other  clauses. 

[Dd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  988 ;    Dec.  Dig.  «=»470.] 

5.  Wills    ^:»441 — Constbuction— Situation 
OF  Testatoe. 

In  case  of  ambiguity,  the  situation  of  the 
testator  at  the  time  of  executing  the  will  should 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  958;   Dec.  Dig.  «=>441.] 

6.  Wills  «=»602(3)— Conbtboctiow— BJstates 
Gbkated— Liiutation  of  Fee. 

Where  one  clause  of  a  will  gave  all  the 
property  to  the  daughter  of  testatrix  in  fee, 
while  the  following  clause  provided  that,  if  the 
daughter  should  die  without  heirs  of  her  own, 
the  property  or  the  residue  thereof  should  go  to 
another,  the  two  clauses  should  be  construed  to- 

f ether,  and  the  absolute  estate  granted  by  the 
rst  clause  is  limited  by  the  second. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1354;    Dec.  Dig.  •8s>602(3).] 

7.  Wills     «=>606(4)     —    Constbdohoh     — 
"Heibb." 

In  a  will  giving  the  property  to  the  daugh- 
ter of  testatrix  in  fee,  but  if  she  should  die 
without  heirs  of  her  own,  then  to  another,  the 
word  "heirs"  means  children.  Citing  4  Words 
and  Phrases,  Heirs. 

[B)d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1093-1096;   Dec.  Dig.  «=>506(4M 

8.  Wills  «=>616  (4)— Oonstbuctior— Bstaxes 
Cbbatbd— Limitation  of  Fvk, 

A  will  which  gave  the  property  to  the 
daughter  of  testatrix  in  fee,  with  the  provision 
that,  if  the  daughter  should  die  without  children 
of  her  own,  the  property  or  the  residue  of  the 
same  should  go  to  another,  gives  the  daughter 
the  absolute  power  to  dispose  of  the  property 
during  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  WIUs,  Cent 
Dig.  {  1421;   Dec.  Dig.  <S=>616(4).] 

On  Motions  for  Rehearing. 

9.  Wills  ©=9545(6)— Constbuction  —  Condi- 
tion—Subviving  Heib. 

Where  a  will  gave  the  property  to  the 
daughter  of  testatrix  in  fee,  with  a  provision' 


that,  if  the  daughter  should  die  without  children 
of  her  own,  the  property  should  go  to  another, 
it  was  intended  to  bequeath  the  residue  to  the 
other  in  case  there  should  be  no  children  sur- 
viving the  daughter,  not  merely  in  case  she 
should  never  have  any  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig   i  1176 ;   Dec.  Dig.  ®=9545(6).] 

10.  Wills     «=a602(3)  —  Constbuction  —  Es- 
tates Cbeated — Qualified   Fee. 

The  estate  created  by  a  will  ^ving  the 
property  to  a  daughter  and  her  heirs  in  fee, 
with  a  provision  that  if  she  die  without  chil- 
dren, it  or  the  residue  shall  go  to  another,  is  a 
qualified  fee,  not  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1354;   Dec.  Dig.  «=»602(3).] 

Appeal  from  District  Court,  McLennan 
Ounty;   E.  J.  Clark,  Judge. 

Action  by  Lula  West,  by  ber  guardian  ad 
litem,  against  Annie  Calvert  Glissou  and 
another,  to  construe  a  will.  From  a  judg- 
ment construing  the  will  in  accordance  with 
defendants'  contention,  plaintiff  appeals. 
Reversed  and  remanded. 

James  P.  Alexander,  of  Waco,  for  appel- 
lant. Oltorf  &  Oltorf,  of  Marlln,  for  ajfpel- 
lees. 

JENKINS,  3.  This  case  Involves  the  con- 
struction of  the  will  of  Mrs.  Faanie  Calvert 
deceased,  who  was  the  mother  of  Mrs.  Annie 
Calvert  Glisson,  the  appellee  herein,  and 
the  grandmother  of  Lula  West,  the  appel- 
lant herein,  which  will  is  as  follows: 
"The  State  of  Texas,  County  of  McLennan. 

"Know  all  men  by  these  presents:  That  I, 
Fannie  Calvert,  of  the  county  and  state  afore- 
said, being  in  sound  and  disposing  mind  and 
memory,  and  being  desirous  to  settle  my  world- 
ly affairs  while  I  have  strength  to  do  so,  da 
make  this  my  last  will  and  testament  reveling 
all  others  heretofore  made  by  me : 

"(1)  I  desire  and  direct  that  all  of  my  just 
debts  be  paid  out  of  my  estate  without  delay, 
by  my  executrix  hereinafter  appointed. 

"(2)  It  is  my  will  and  desire,  that  all  the 
property,  both  real  and  personal.  I  may  die 
seized  and  possessed  of,  after  the  payment  of 
my  just  debts,  together  with  all  the  expenses 
incident  to  the  probating  of  this  will,  shall  pass 
to  and  vest  in  fee  simple  in  my  beloved  daugh- 
ter, Annie  Calvert,  and  her  heirs. 

"(3)  It  is  my  desire  and  will  that  if  said 
Annie  Calvert  die  without  heirs  of  her  own. 
then  the  property  or  residue  of  same  herein  be- 
queathed shall  pass  to  and  vest  in  fee  simple 
in  my  granddaughter,  Lula  West 

"(4)  I  hereby  appoint  and  constitute  my 
daughter,  Annie  Calvert,  executrix  of  this  my 
last  will  and  testament  and  direct  that  no  bond 
or  security  be  required  of  her  as  executrix. 

"(5)  It  IS  my  will  that  no  other  action  shall 
be  bad  in  the  county  court  in  the  administra- 
tion of  my  estate  than  to  prove  and  record  this 
will  and  to  return  an  inventory  and  appraise- 
ment of  my  estate  and  list  of  claims. 

"In  witness  whereof,  I  have  hereunto  set  my 

hand  this day  of ,  A.  D.  1912. 

"Mrs.  Fannie  Calvert 

"Signed,  declared,  and  published  by  Mrs.  Fan- 
nie (3alvert  as  her  last  will  and  testament  in 
the  presence  of  us,  the  attesting  witnesses,  who 
have  hereto  subscribed  our  names  in  the  pres- 
ence of  said  Mrs.  Fannie  Calvert  at  her  special 
instance  and  request,  this  23d  day  of  January, 
A.  D.  1912.  W.  A.  Hamilton. 

"J.  W.  Lauterbaek." 
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This  will  was  duly  admitted  to  probate 
in  McLennan  county. 

[1,  2]  A  testator  la  entitled  to  dispose  of 
his  property  by  will,  In  any  manner  that 
such  testator  may  see  fit,  provided  the  same 
does  not  contravene  the  law  of  this  state. 
Hancock  v.  Butler,  21  Tex.  806.  It  is  the 
duty  of  courts  to  so  construe  a  will  as  to 
carry  Into  effect  the  wUl  of  the  testator. 

[3-6]  In  determining  the  intention  of  the 
testator  the  usual  rules  of  construction  of  all 
written  Instruments  are  applicable,  that  is  to 
say  (a)  words  are  to  be  c<»strued  In  their 
ordinary  meaning,  unless  it  appears  from  the 
context  that  a  different  meaning  should  be 
given;  (b)  the  entire  instrument  must  be 
locked  to,  and.  If  possible,  each  clause 
thereof  must  be  so  construed  as  to  harmo- 
nize with  all  other  dauses;  (c)  in  case  of 
ambiguity,  the  situation  of  the  testator  at 
the  time  of  executing  the  will  shoiUd  be  tak- 
en into  consideration.  McMurry  t.  Stanley, 
09  Tex.  230,  6  S.  W.  412;  Haring  t.  Bhelton, 
103  Tex.  10,  122  8.  W.  14;  Cottrell  v.  More- 
man,  ISa  S.  W.  126;  Hancock  v.  Butler, 
supra. 

In  McMurry  v.  Stanly,  supra,  the  court 
said: 

"In  construing  the  will  all  of  Its  provisions 
should  be  looked  to  for  the  purpose  of  ascertain- 
ing what  the  leal  intention  (tf  the  testatrix 
was;  and,  if  this  can  be  ascertained  from  the 
language  of  the  instrument,  then  any  particular 
paragraph  of  the  will  which,  considered  alone, 
would  indicate  a  contrary  intent  mast  yield  to 
the  intention  manifested  by  the  whole  instru- 
ment." 

[I]  At  the  time  of  the  execution  of  the 
will  Mrs.  Fannie  Calvert,  deceased,  was  the 
owner  in  her  own  separate  right  of  certain 
real  estate.  She  had '  a  husband  and  a 
daughter.  Miss  Annie  Oalvert,  who  has  since 
married  H.  S.  Glisson,  who  is  Joined  herdn 
pro  forma.  She  also  had  a  granddaughter, 
liola  West,  who  was  then  and  still  is  a  mi- 
nor. These  were  her  only  heirs.  The  second 
clause  of  the  will,  as  above  set  out,  if  it  be 
eoDstmcd  Independently  of  the  third  clanse, 
vests  the  appellee  with  full  fee  simple  title 
to  the  prc^Mjrty  owned  by  the  executrix  at 
the  time  of  her  death ;  and  it  is  the  conten- 
tion of  appellee  that  this  clause  of  the  will 
should  be  so  construed,  without  reference  to 
the  third  clause.  But  it  is  evident  that  the 
testatrix  meant  something  by  the  third  clause 
of  the  will,  otherwise  it  would  not  have  been 
inserted  therein,  and  we  think  the  two  claus- 
es should  be  construed  the  same  as  If  they 
had  both  been  inserted  in  one  clanse.  Giving 
it  this  construction,  the  wUl,  in  effect,  reads 
that  her  daughter  shall  have  all  of  her  prop- 
erty in  fee  simple,  unless  she  dies  without 
heirs  of  her  own,  in  which  event  the  prop- 
erty or  residue  of  the  same  shall  belong  to 
the  granddaughter. 

[7]  We  think  the  words  "without  heirs  of 
her  own"  should  be  construed  to  mean  "with- 
out cfaUdrai  of  her  own."     "Heirs"  may 


mean  children.  Simonton  ▼,  White,  93  Tex. 
56,  53  S.  W.  339,  77  Am.  St  Rep.  824;  Dolan 
V.  Meehan,  80  S.  W.  99;  Hancock  v.  Butler, 
21  Tex.  809;  Brooks  v.  Evetts,  33  Tex.  732; 
Words  &  Phrases,  vol.  4,  pages  3246,  3249, 
3250,  3251,  3252.  It  is  very  unusual  for  any 
one  to  die  without  "heirs,"  if  this  word  be 
construed  In  Its  ordinary  sense — that  is  to 
say,  kindred  who  are  capable  of  inheriting 
— and  it  evidently  was  not  contemplated 
that  this  would  be  the  condition  of  the 
daughter  of  the  testatrix.  Inasmuch  as  she 
then  had  living  a  father  and  a  niece,  who, 
if  they  had  died  prior  to  the  decease  of  the 
daughter,  would  perhaps  themselves  have 
left  heirs,  who  would  probably,  in  such  event, 
have  been  the  heirs  of  the  daughter  Annie. 
Had  the  daughter  Annie  died  unmarried  and 
without  issue,  the  granddaughter  would  have 
been  one  of  her  heirs,  but  not  her  only  heir 
had  her  father  survived  her,  and  not  her 
only  heir  had  she  married  and  her  husband 
survived  her.  But,  in  such  case,  it  is  evident 
that  the  testatrix  did  not  mean  that  her 
granddaughter  Lula  West  should  inherit  a 
portion  of  the  property  as  the  heir  of  her 
daughter  Annie,  nor,  indeed,  that  she  should 
Inherit  any  part  of  it  as  such  heir,  but  that 
she  should  take  the  same,  or  the  residue 
thereof,  under  the  will. 

It  is  the  contention  of  appellee  that.  Inas- 
much as  the  second  clause  of  the  will  is 
clear  and  explicit,  it  should  not  be  modified 
by  the  third  clanse  because  of  ambiguities 
in  the  same;  but  if,  after  giving  appellee 
the  benefit  of  all  doubt  that  may  arise  from 
such  ambiguities,  there  still  remains  any 
beneficial  interest  in  appellant  under  the 
third  clause  of  the  will,  the  same  shoulcT  be 
recognized.  The  ambiguities  referred  to  are 
"without  heirs  of  her  own"  and  "residue 
of  same."  For  the  reasons  stated,  we  think 
that  it  is  clear,  looking  to  the  whole  will, 
that  the  words  "without  heirs  of  her  own" 
meant  "without  children  of  her  own." 

[I]  As  to  the  words  "residue  of  same,"  we 
think  the  doctrine  announced  in  McMurry 
V.  Stanley  and  Cottrell  v.  Moreman,  supra, 
should  control.  The  clauses  of  the  will  un- 
der consideration  in  McMurry  v.  Stanley 
were  as  follows: 

"Third.  It  is  my  will  and  desire  that  my  be- 
loved hnsband  shall  have  all  of  my  property, 
both  real,  personal  and  ndxed,  whatever  the  in- 
terest may  be,  whether  separate  or  community 
interest,  and  that  he  shall  have  full  power  and 
control  over  same,  to  use  and  dispose  of  as  be 
may  desire. 

"Fourth.  It  is  my  will  and  desire  that  at  his 
death  should  be  have  any  of  said  property  stiU 
remnininpr  in  his  possession  not  disposed  of,  or 
used  by  him,  that  the  same  shall  be  given  by  him 
to  my  nieces  Jessie  McMurry  and  Flora  Brown, 
daugnters  of  Vina  and  Taylor  Brown." 

It  win  be  seen  that  the  third  clause  of  the 
will,  as  above  set  out  in  that  case,  if  taken 
by  Itself,  vests  full  title  in  the  husband;  but 
the  court  said: 

"The  third  paragraph  cannot  be  construed  and 
held  to  pass  to  her  husband  an  absolute  estate 
in  fee  for  his  sole  benefit,  without  noBifying  the 
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■ucceedisK  pnraKrapli;  and,  tinder  well-settled 
mlee  for  the  construction  of  snch  instrament& 
we  do  not  feel  authorized  to  do  this,  or  to  hold 
that    she    so   intended." 

The  court  held  that  the  hnsband  took  im- 
der  the  will  an  estate  In  fee  in  the  entire 
property,  but  that  this  was  in  trust  for  the 
benefldarles  named  In  the  fourth  paragraph 
of  the  will,  except  as  their  right  was  limited 
by  the  right  given  to  him  to  use  and  dispose 
of  the  property  during  his  lifetime,  which 
was  given  by  the  express  terms  of  the  wlU. 

In  Cottrell  t.  Moreman,  supra,  the  third 
clause  of  the  will  was  as  follows: 

"I  will  and  bequeath  to  my  beloved  husband, 
M.  1a  Gee,  all  my  real  and  personal  property 
that  I  may  be  s^sed  and  possessed  of  at  my 
death,  in  tee  simple,  to  have,  control,  use  and 
enjoy  as  he  sees  nt  as  long  as  be  lives,  but  it 
at  lus  death  there  remains  any  of  said  estate 
then  the  remainder,  whatever  it  be  or  wtiatever 
be  the  amount  is  to  revert  from  him  to  my  near- 
est kin  then  living  and  divided  equally  among 
them," 

The  conrt  said: 

"The  trial  court,  in  effect,  held  that  the  de- 
vise to  M.  L.  Gee  in  the  will  did  not  vest  the 
title  to  the  property  in  M.  L.  Gee  in  fee  simple, 
but  only  vested  in  him  an  estate,  subject  to  his 
disposition  during  life,  with  remainder  to  vest 
in  the  two  married  daughters  of  Mrs.  Gee,  who 
are  now  living.  We  are  of  the  opinion  that  the 
trial  court  properly  construed  the  will.  •  •  • 
This  clause  does  not  come  within  the  role  in 
iShelley's  Case,  which  is  a.  rule  of  property  in 
this  state,  but  we  think  it  clear  from  the  lan- 
guage used  Mrs.  Alice  Gee  intended  to  bequeath 
to  her  husband  her  property  to  use  and.  enjw 
as  he  saiy  fit  during  his  life,  and,  if  at  his  deaui 
he  bad  not  disposed  of  any  or  all  of  it,  what  re- 
mained was  to  become  the  properly  of  her  near- 
est of  Mn." 

The  will  In  the  instant  case,  as  In  the  case 
last  above  referred  to,  first  devised  the  prop- 
erty of  the  testatrix  to  her  daughter  in  "fee 
simple,"  but  the  third  clause  devised  the 
residue  thereof  to  her  granddaughter.  By 
the  third  clause  of  the  will  la  the  case  of 
Cottrell  V.  Moreman,  supra.  It  was  held  that 
the  husband  took  only  a  life  estate  with  pow- 
er to  dispose  of  the  same,  which  Is  equiva- 
lent to  the  expression  used  In  McMurry  v. 
Stanley,  supra,  that  the  legatee  took  the  es- 
tate In  trust  as  to  the  ondisposed  portion 
thereof,  for  the  benefit  of  the  other  legatees 
therein  named.  The  will  In  the  Instant  case 
did  not.  In  express  terms,  give  the  legatee 
power  to  dispose  of  the  property;  but  we 
think  the  expression  In  the  third  clause  "res- 
idue of  same,"  when  taken  in  connection 
with  the  expression  In  the  second  clause, 
"fee  simple"  should  be  construed  to  give  the 
appellee  a  life  estate  In  the  property  of  the 
testatrix,  with  power  to  dispose  of  the  same 
or  any  part  thereof;  and  that,  If  any  of  said 
pnqterty  should  remain  undisposed  of  at  the 
death  of  appellee,  the  same  will  become  the 
property  of  Lula  West  as  the  residuary  lega- 
tee under  said  wllL  This  decision  Is  based 
upon  the  fact,  as  shown  by  the  statement  of 
facts,  that  appellee  has  no  children  and  it  Is 
not  contemplated  that  she  will  ever  have. 

The  court  below  construed  the  will  herein 


as  Testing  an  absolute  fte  simple  tlfle  In  ap- 
pellee. For  the  reasons  stated,  the  Judgment 
of  the  trial  court  Is  reversed,  and  this  case 
is  remanded,  with  instructions  to  enter  Judg- 
ment as  herein  Indicated. 
Beversed  and  remanded,  with  instmctiana. 

On  Motlmis  for  Behearlng. 

[9]  Both  appellant  and  appellees  have  filed 
motions  for  rehearing  herein,  with  lengthy 
arguments  and  citations  of  numerous  author- 
ities. After  carefully  examining  same,  the 
conclusion  at  which  we  have  arrived  does  not 
differ  In  Its  practical  effect  from  that  an- 
nounced In  our  original  opinion  herein.  We 
adhere  to  the  view  that  the  words  "heirs  of 
her  own,"  used  in  the  will,  meant  "dilldren," 
and  that  the  will  meant  to  l)equeath  the  resi- 
due of  the  estate  to  Lola  West  In  the  event 
Annie  Calvert  should  die  without  leaving 
children  surviving  her.  It  is  true  that.  In 
many  cases  seemingly  simUar  to  this,  courts 
have  construed  the  words  "without  Issue" 
to  mean  without  having  Issue  bom  to  the 
party.  Courts  have  been  Influenced  to  some 
extent  in  this  regard,  as  appears  from  the 
opinions,  •by  the  fact  that  it  is  advisable  that 
the  estate  in  lands  should  not  remain  un- 
certain. But  that  consideration  should  have 
no  influence  in  this  case  for  the  reason  that 
we  hold  that  the  appellee  is  emi>owered  nnder 
the  wUl  to  sell  the  lana  and  make  good  title 
thereto.  If  she  does  not  sell  the  same  she 
derives  all  the  benefit  Intended  by  the  tes- 
tatrix, and  if  she  does  sell  the  same  the  gran- 
tee acquires  a  perfect  title.  In  many  of  the 
cases  In  whldi  It  has  been  held  that  Issue 
means  issue  bom,  and  not  surviving,  the 
language  used  would  hear  this  construction. 
Thus,  in  CIou^  v.  Clough,  64  N.  19.  S09,  15 
Atl.  127,  the  language  used  was  "If  she 
should  have  living  issue."  In  Isbell  v.  Mac- 
lin,  24  Ala.  315,  the  language  was  "should 
she  marry  and  have  lawful  issue."  In  Mc- 
Oullough  ▼.  Coal  Co.,  210  Pa.  222,  60  AQ.  984, 
the  language  was  "sbonld  my  son  have  heirs 
or  issue."  In  each  of  these  cases  it  was 
held  that  the  birth  of  a  clilld  vested  Uie  es- 
tate in  fee  simple;  bat  in  the  instant  case 
we  think  it  clear  that  the  testatrix  intended 
the  rights  of  her  granddaughter  lala  West 
to  depend  upon  her  daughter  Annie  Calvert 
leaving  chlldroi  at  the  time  of  her  death. 

In  cases  relied  upon  by  appeUees  as  vest- 
ing an  estate  in  fee  simple,  the  language 
used  was  "heirs  of  body,"  whldi  has  been 
construed  to  mean  heirs  generally  within  the 
rule  of  Shelley's  Case.  Peters  v.  Rice,  157 
S.  W.  1181 ;  McGennls  v.  McGennis  (KyJ  29 
S.  W.  333.  In  Laoey  v.  Floyd,  99  Tex.  112, 
87  S.  W.  666,  the  language  used  was  "to  his 
lawful  heirs."  In  that  case  the  court  pointed 
out  the  distinction  between  heirs  and  chil- 
dren. In  Brown  v.  Bryant,  17  Tex.  Civ.  Appi 
464,  44  S.  W.  390,  the  language  used  was 
"h^lrs."  In  Pearoe  t.  Pearce,  104  Tex.  73, 
134  S.  W.  210,  the  language  used  hj  Judge 
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Samwy  was,  "the  estate  became  atisoliite 
spoa  the  birth  pf  a  child" ;  bnt  in  that  case 
the  child  rarvlved  her  mother,  to  which  the 
court  erldently  had  reference,  instead  of  sim- 
ply to  the  birth  of  a  child.  In  Chase  t.  Qregg, 
88  Tex.  552,  32  8.  W.  SiO,  the  devise  was  to 
the  wife  of  the  testator  (bis  second  wife), 
with  remainder  to  his  sen  by  a  former  mar- 
riage In  case  she  should  die  "without  leav- 
ing a  child  or  children  bom  to  her."  No 
child  was  bom  to  her. 

We  adhere  to  onr  ruling  that  the  word 
"resldne,"  used  in  the  third  clanse  of  the 
win,  taken  in  connection  with  the  second 
<dause,  empowered  appellee  to  sell  the  prop- 
erty and  make  good  title  thereto.  Appellant 
says  that  In  so  holding  she  reaps  a  barren 
victory,  inasmuch  as  appellee  will  doubtless 
sell  the  property,  and  thereby  deprive  her 
of  any  benefit  therein.  We  are  not  respon- 
sible for  this  consequence,  If  such  It  be,  nor 
do  we  think  that  we  would  be  justified  in 
supposing  that  the  appellee  will  sell  the  prop- 
erty bequeathed  to  her,  except  upon  what  she 
may  deem  good  reason  for  so  doing  and  not 
merely  to  defeat  the  purpose  expressed  by 
her  mother  In  her  will. 

[10]  We  think  we  were  technically  In  errw 
In  describing  the  estate,  which  the  will  vesta 
In  the  appellee,  as  a  life  estate.  In  Chase 
V.  Gregg,  supra.  Mr.  Justice  Brown,  speaking 
for  the  court,  said: 

"Under  the  will  of  Darius  Gregg,  Mrs.  Gregg 
took  an  estate  in  fee,  determinable  upon  the  con- 
-dition  expressed." 

We  think  this  Is  a  proper  descriptl<Ki  of 
the  estate  vested  in  appellee  by  the  will. 
Lord  Coke  says: 

"Of  fee  simple,  it  is  commonly  holden  tbat 
there  be  three  kinds,  viz. :  Fee  simple  absolute, 
fee  simple  conditional,  and  fee  simple  qualified 
■or  base." 

And  Chancellor  Kent  says: 

"Though  the  object  on  whieh  it  rests  for  per- 
petuity may  be  transitory  or  perishable,  yet  such 
estates  are  deemed  fees,  because,  it  is  said,  they 
have  a  possibility  of  enduring  forever.  It  is  the 
uiicertainty  of  the  event  and  the  possibility  that 
the  fee  may  last  forever  that  renders  the  estate 
a  fee  and  not  merely  a  freehold."  Pipe  Line  Co. 
V.  Ry.  Co..  62  N.  J.  Law,  264,  41  AU.  769,  42 
U  R.  A.672. 

A  very  learned  discussion  with  reference  to 
the  ctmstmctlon  of  wills  will  be  f  onnd  in  the 
late  case  of  Middleton  v.  Dudding  (Mo.  Sup.) 
183  S.  W.  443^58. 
In  our  original  opinion  herein  we  said: 
"This  decision  is  based  upon  the  fact,  as 
abown  by  the  statement  of  facts,  that  appellee 
has  no  children,  and  it  is  not  contemplated  that 
she  wiU  ever  have." 

The  statement  of  facta  shows  that  appellee 
Is  married  and  has  no  children,  and  there 
was  no  intimation  In  the  briefs  of  either 
party  that  the  possibility  of  issue  was  not 
extinct.  However,  the  statement  of  facta 
-does  not  show  that  she  will  never  have 
children,  and  therefore  this  finding  of  fact 
Is  withdrawn. 


For  the  reasons  stated,  the  motions  for  re- 
hearing upon  the  part  of  both  appellant  and 
appellee  are  overruled. 

Motion  overruled. 


KAUFMAN  et  ux.  v.  OHRISTIAN-WATHBN 
LUMBER  CO.  et  al.    (Na  5664.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio^ 

March  1,  1916.     On  Motion  for  Rehearing, 

Mandi  22,  19ia) 

L    CONTKAGTS  «=>360(1)— BUILDING  CONTBAOI 

— Altebations— SurnciKNOT  or  Etidencb. 
In  an  action  by  a  contractor  against  the 
owners  for  a  balance  due,  in  which  the  defendant 
interposed  a  counterclaim  for  the  expense  of 
oompletinc  the  building  after  breach  by  plaintiff, 
evidence  held  sufficient  to  support  finding  that 
it  was  impossible  to  tell  what  portion  of  the 
material  covered  by  the  arcbitecfs  certificate 
aod  used  in  completing  the  building  was  used  in 
making  changes  not  authorized  by  the  contract 
in  the  work  done  by  the  contractor,  and  what 
portion  was  expended  in  completion  of  the  build- 
mg  according  to  the  terms  of  the  contract,  so 
tl-at  defendant  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1819,  1822,  1823 ;  Dec.  Dig.  «=» 
850(1).] 

2.  CoRTtaots  «=>fifiO(l)— Building  OoKrrBacT 

—Cost  OF  (}0l<7IJECUie  HOQSB— SUKFIOIBM- 
CT  OF  EtiOEHCS. 

In  an  action  bv  a  contractor  for  a  house 
against  the  owners  for  a  balance,  evidence  held 
sufilcient  to  show  that  the  amount  of  lalwr  nec- 
essary to  complete  the  house  in  accordance  with 
the  contract  and  specifications  was  the  difference 
between  the  total  amount  paid  by  defendant  for 
labor  and  that  paid  for  labor  In  making  unau- 
thorised dianges  in  the  work  done  by  plaintiff. 

[Ed.  Note.— For .  other  cases,  see  Contracts, 
Cent  Dig.  {{  1819,  1822.  1^   Dea  Dig.  <83> 

3.  Dauaois   €s9l80— Buzldinq    Coniuaot— 

POSSIBIUTT  OF  RKNTINQ  —  SDFFICIXNCT  OF 
EVIUKNCS. 

In  an  action  by  a  contmctMr  for  a  house 
against  the  owner*  for  a  balance,  evidence  held 
sufficient  to  support  finding  that  there  was  no 
proof  that  the  building  could  have  been  rented, 
if  ready,  from  the  time  it  was  contracted  to  be 
finished  until  it  was  actually  finished. 

[Ed.  Note. — For  other  oases,  see  Damages 
Cent  Dig.  U  288,  512;    Dec^Sg.  «=>189.] 

4.  Dauaoeb  «=>85— Building  Contract— Db- 
LAY  IN  CoMPLETio.\— Liquidated  Damaqes. 

Where  the  owner  61  a  house  under  construc- 
tiett  on  June  16th  wrote  the  contractor,  who  had 
abandoned,  that  if  he  did  not  go  to  work  by 
June  19th,  the  owner  would  take  possession  of 
the  premises  and  complete  the  house,  which  no- 
tice iiad  no  effect,  the  owner  waiting  till  Sep- 
tember, sudi  owner  could  not  recover  stipulat- 
ed damages  caused  by  such  delay  in  completion 
after  the  date  set  for  going  to  work. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ($  179-181,  183-187 ;  Dec.  Dig.  |=» 
86.] 

6.  Damaobs  4s»86— LniuiDAnn  DAitaOES. 

Where  a  buUdinc  contractor  abandoned 
work  and  caused  delay  In  completion,  the  owner 
was  entitled  to  recover  the  stipulated  damages 
In  absence  of  a  showing  that  the  same  amounted 
to  a  penalty  or  was  disproportionate  to  the  ac- 
tnal  damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CentDig.  fg  179-181, 183-187;  Dec.  Dig.  <S=»85.] 
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6.  Pbincipai  and  Sttbett  «=37— Suhbttt  job 

C!OBPORATION — ULTKA  VIBES  ACT. 

The  bond  given  by  a  surety  for  a  corpora- 
tion is  binding  upon  it,  even  though  the  contract, 
performance  of  which  the  bond  was  made  to  se- 
cure, waa  ultra  vires  as  to  the  corporation. 

[Ed.  Note. — IV>r  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {$  8-12,  14,  18,  18;  Dec. 
Dig.  <8=»7.] 

Error  from  District  Court,  Bexar  County ; 
W.  F.  Ezell,  Judge. 

Suit  by  tlie  Clirlstlan-Wathen  liUmber 
Company  against  L.  Kaufman  and  wife.  In 
wUch  defendants  Impleaded  Lee  Garcia  and 
anotlier.  From  a  Judgment  that  plaintiffs 
talce  nothing  by  their  suit  and  defendants 
nothing  by  reason  of  their  cross-action,  de- 
fendttnts  bring  error.  Judgment  reversed  in 
part  and  rendered  for  defendants,  and  af- 
firmed in  part 

W.  H.  Russell  and  T.  M.  West,  both  ot 
San  Antonio,  for  plaintiffs  in  error.  Hertz- 
berg,  Barrett  ft  KercheviUe,  of  San  Ant(«klo, 
for  defendants  In  error. 

MOUBSUND,  3.  The  Gbristian-Wathea 
Lumber  Company  sued  L,  Kaufman  and  wife 
for  12,005.72,  alleged  to  be  the  balance  due 
by  Kaufman  and  wife  to  plaintiff  on  a  con- 
tract by  plaintiff  and  Lee  Garcia  to  erect  for 
Kaufman  and  wife  a  house  on  San  Pedro 
avenue,  in  San  Antonio.  Kaufman  and  wife 
denied  the  plaintiffs'  allegations,  and  by 
cross-action  Impleaded  Lee  Garcia  and  the 
Southwestern  Surety  Insurance  Company  of 
Oklahoma,  the  surety  on  the  bond  of  Chris- 
tian-Wathen  Lumber  Company  and  Lee  Gar- 
da,  and  asked  for  Judgment  against  all  of 
said  parties,  alleging  that  Kaufman  and  wife 
had  paid  out  the  sum  of  $2,M6.92  in  com- 
pleting the  house,  which  sum  was  $1,554.88 
more  than  the  original  contract  price.  They 
further  pleaded  that  the  house  was  to  be 
completed  within  60  working  days,  or  by 
May  17,  1013,  and  that  they  were  ^titled  to 
recover  penalties  at  the  rate  of  $6  per  day 
(or  every  day  the  house  remained  uncom- 
pleted after  May  17,  1013,  that  the  building 
was  not  completed  until  238  days  after  said 
date,  and  that  Kaufman  and  wife  were  dam- 
aged in  the  sum  of  $1,428  by  reason  of  such 
delay.  They  also  alleged  that  they  were 
damaged  in  the  sum  of  $714,  the  rental  value 
of  the  house  for  the  time  Intervening  between 
the  60  working  days  and  the  date  the  boose 
was  completed. 

The  Ghrlstlan-'Wathen  Lumber  Company, 
Lee  Garcia,  and  the  surety  company  answer- 
ed this  cross-action  by  general  demurrer,  spe- 
cial exceptions,  and  denials  of  the  material 
allegations,  and  pleaded  that  said  Kaufman 
breached  the  contract  In  various  particulars. 
The  surety  company  also  pleaded  that  the 
contract  of  suretyship  was  not  binding  upon 
it,  for  the  reason  that  the  Cbrlstlan-Wathen 
Lumber  Company  was  a  corporation  Incorpo- 
rated under  subdivision  24  of  article  642,  Re- 


vised Statutes  1885,  for  the  purchase  and  sale 
of  groods,  wares,  merchandise,  etc.,  and  its 
contract,  Jointly  with  Lee  Oarda,  to  erect 
a  house,  was  an  ultra  vires  act,  for  which  it 
could  not  be  held  liable,  and  therefore  the 
surety  company  conld  not  be  held  liable.  It 
pleaded  further  that  the  said  lumber  com- 
pany entered  Into  a  partnership  agreement 
with  Oarda  to  erect  the  building,  and  that 
said  partnership  was  an  ultra  vires  act  and 
void,  and  therefore  the  surety  company  was 
not  liable. 

Judgment  was  rendered  to  the  effect  that 
plaintiffs  take  nothing  by  their  suit,  and 
that  Kaufman  and  wife  take  nothing  by  rea- 
son of  their  cross-actloo.  Kaufman  and  wife 
appealed.  The  trial  court  at  the  request  of 
the  surety  company  filed  the  following  coit- 
clasl<ms  of  fact: 

"(1)  I  find  that  the  Christian- Wathen  Lumber 
Company,  a  corporation,  plaintilf,  and  Lee 
Garcia,  defendant,  on  March  5,  1013,  contract- 
ed to  erect  and  build  for  defendant  L.  Kauf- 
man a  two-story  frame  two-flat  apartment  house 
and  shed  in  San  Antonio,  Tex.,  and  that  they 
contracted  to  erect  and  finish  said  building  in  60 
working  days  after  date,  for  the  sum  of  $3,988. 
subject  to  additions  and  deductions,  and  that 
said  Christian- Wathen  Lumber  Company,  a  cor- 
poration, and  Lee  Garcia  thereupon  executed  a 
bond  on  the  same  date,  signed  by  Lee  Garda, 
principal,  and  the  Christian-Wathen  Lumber 
Company,  by  Ed  A.  Christian,  president  prin- 
dpal,  and  by  the  Southwestern  Surety  Insur- 
ance Company  of  Oklahoma  as  surety,  in  the 
sum  of  $1,333,  payable  to  IJ.  Kaufman,  to  secure 
the  faitnful  performance  of  the  contract  above 
referred  to. 

"(2)  I  further  find  that  on  said  date  the  Chris- 
tian-Wathen Lumber  Company  was  a  corpora- 
tion organiEed  under  the  laws  of  Texas,  and 
does  business  in  Texas,  and  was  formed  for  the 
purpose  of  the  purchase  and  sale  of  goods,  wares, 
and  merchandise  and  agricultural  and  farm 
products,  including  lumber,  shingles,  doors,  sash, 
blinds,  moldings,  cement  and  bride,  builder's 
hardware,  nails  and  all  other  species  and  char- 
acter of  what  is  commonly  known  as  goods, 
wares,  and  merchandise,  and  espedally  every- 
thing manufactured  from  timber  and  all  articles 
used  in  building  and  erecting  structures  of  all 

"(3)  I  further  find  that  the  COiristian-Wathen 
Lumber  Company,  a  corporation,  executed  said 
contract  for  the  erection  of  said  ouilding  jointly 
with  Lee  Garcia,  both  acting  as  prindpals,  and 
that  both  of  them  signed  the  bond  jointly  and  as. 
principals,  for  the  purpose  of  profiting  out  of 
said  transaction,  and  that  they  were  acting 
jointly  and  as  partners  in  the  erection  of  said 
house  for  L.  Kaufman. 

"(4)  That  the  Christian-Wathen  Lumber  Com- 
pany entered  into  a  partnership  agreement  with 
Lee  Garda  to  erect  said  building  for  the  benefit 
of  L.  Kaufman  and  fur  the  mutual  benefit  of 
each  other. 

"(5)  That  the  Southwestern  Surety  Insurance 
Company  refused  to  execnte  a  bond  for  Lee 
Garda  to  L.  Kaufman  for  the  erection  of  said 
building,  but  did  agree  to  execute  the  bond  for 
Lee  Garcia  and  the  Christian-Wathen  Lumber 
Company  jointly  and  as  partners. 

"(6)  I  further  find  that  payments  were  made 
by  L.  Kaufman  to  the  contractors  on  the  dates 
stated  in  defendant  Kaufman's  first  amended 
original  answer,  being  paragraph  6,  page  2. 

"(7)  I  further  find  that  the  money  claimed  to 
have  been  expended  by  L.  Kaufman  for  the  com- 
pletion of  said  building  and  contract  was  also 
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expended  for  altenitioos  and  changes  made  in 
said  building  after  the  first  contractors  had 
abandoned  the  work,  and  that  no  proof  was  of- 
fered as  to  what  portion  of  said  money  was  ex- 
pended for  changes  and  alterations  and  what 
portion  of  said  money  was  absolutdy  necessary 
tor  the  completion  of  said  building  according  to 
the  original  plans  and  specifications,  and  that, 
proof  in  this  respect  not  being  definite  and  such 
as  the  conrt  could  render  intelligent  judgment 
upon,  the  court  therefore  finds  that  defendant 
Kaofman  has  failed  to  prove  what  amount  of 
money  was  actually  expended  and  absolutely 
cecessary  to  complete  said  building  according 
to  the  original  plans  and  specifications, 

"(8)  I  further  find  that  the  architect  of  said 
job  did  not  give  written  notice  to  the  contrac- 
tors to  proceed  to  remove  from  the  grounds  or 
bnildings  any  materials  condemned  by  him,  or  to 
take  down  any  portion  of  the  work  whi^  the 
architect  shall  by  written  notice  condemn  as 
nnsound  or  improper  or  as  in  any-  way  failing 
to  conform  to  the  drawings  and  specincations, 
except  certain  flooring  in  the  servant's  room  and 
aome  otiier  flooring  material,  which  was  removed 
by  the  contractors,  and  that  all  other  changes 
and  alterations  on  said  job  made  by  L.  Kauf- 
man after  he  undertook  to  complete  the  contract 
were  unauthrlzed  by  the  architect,  and  that  the 
architect  did  not  give  written  notice  as  provid- 
ed in  the  contntct,  and  that  the  said  !>.  Kauf- 
man was  therefore  unauthorized  to  expend  mon- 
ey for  these  purposes  and  include  said  expenses 
in  the  amonnt  necessary  to  complete  the  Job, 
and  because  of  his  failure  to  show  how  much 
nc-oney  was  so  expended  and  how  much  money 
was  necessary  to  complete  the  building  strictly 
according  to  plans  and  spedfications  the  court  is 
anable  to  determine  the  exact  amoimt  necessary 
to  complete  the  building. 

"(9)  I  further  find  that  there  is  no  proof  to 
the  effect  that  said  building  could  have  been 
rented  from  the  time  it  was  contracted  to  be 
finished  until  the  time  it  actually  was  finished. 

"(10)  I  farther  find  that  the  defendant  Kauf- 
man paid  on  said  contract  ^,202.30,  which  was 
80  per  cent,  of  the  work  done  and  material  fur- 
nished at  time  of  payment. 

"(11)  I  farther  find  that  defendant  Kanfman 
paid  to  various  persons  for  material  furnished 
and  labor  performed  on  said  building  after  he 
took  charge  of  the  same  the  sum  of  |2,046.92, 
which  Included  cost  of  completing  the  building, 
and  also  included  cost  of  making  alterations 
and  changes  in  the  building,  which  alterations 
and  changes  were  not  directed  to  be  made  by  the 
architect  in  charge." 

Ttie  conclusions  of  law,  in  so  far  as  they 
relate  to  the  cross-action,  are  as  follows: 

"I  find  that  Ii  Kaufman  and  wife  are  not  en- 
titled to  recover  any  judgment  against  the 
Christian-'Wathen  Lumber  Ck>mpany,  Lee  Gar- 
da,  and  the  Southwestern  Surety  Insurance 
Company,  for  ue  reason  that  no  proof  has  'been 
introduced  showing  the  exact  amount  expended 
for  completing  said  building  strictly  according 
to  plans  and  specifications,  and  I  conclude  that 
said  Kai^man  is  not  entitled  to  recover  any- 
thing for  loss  in  rent  because  of  his  failure  to 
show  that  said  building  could  have  been  rented 
4nrlng  said  time. 

"I  further  conclude  that  the  certificate  issued 
by  the  architect  after  the  completion  of  said 
'bnilding  was  not  such  as  to  authorize  defendant 
Kaufman  to  recover  the  amount  paid  for  chang- 
-es  and  alterations  in  said  building  made  after 
defendant  Kaufman  took  charge  of  same  for 
completing  it;  said  certificate  simply  showing 
the  gross  amount  paid  for  completing  the  build- 
ing and  for  making  the  alterations  and  changes." 

Tim  seventh,  eighth,  and  eleventh  findings 
of  fact  are  attacked  by  ai^ellants  as  un- 
sapported  by  the  evidence.  These  findings 
.are  very  Important,  in  view  of  the  fact  that 


the  contract  provided:  That  the  work  was 
to  be  done  under  the  direction  of  the  archi- 
tect, and  that  his  dedslon  as  to  the  true  ccm- 
structlon  and  meaning  of  the  drawings  and 
specifications  shall  be  final;  that  no  altera- 
tions were  to  be  made  In  the  work  except 
upon  written  order  of  the  architect,  the 
amount  to  be  paid  by  the  owner  or  allowed 
by  the  contractor  by  virtue  of  such  altera- 
tions to  be  stated  In  such  order;  that,  If 
the  architect  shall  certify  that  the  refusal 
or  neglect  of  the  contractor  to  supply  work- 
men or  materials  is  sufficient  ground  for  such 
action,  the  owner  may  terminate  the  employ- 
ment of  the  contractor  and  enter  upon  the 
work  included  tn  the  contract  and  employ 
any  other  person  or  persons  to  finish  the 
work  and  to  provide  the  materials  therefor, 
and  in  such  case  the  contractors  would  re- 
ceive no  further  payment  until  the  work  was 
wholly  completed,  at  which  time,  if  the  un- 
paid balance  of  the  amount  to  be  paid  under 
the  contract  shall  exceed  the  expense  incur- 
red by  the  owner  in  finishing  the  work,  such 
dlfttoence  diall  be  paid  by  the  owner  to  the 
contractor,  but,  if  the  expense  exceeds  the 
unpaid  balance  the  contractors  shall  pay  the 
difference  to  the  owner,  and  the  expense  In- 
curred through  such  default  shall  be  audited 
by  the  architect  whose  certificates  thereof 
shall  he  conclusive  upon  the  parties. 

Mr.  Behles,  the  architect,  testified  that  the 
house  was  completed  according  to'  the  orig- 
inal plans  and  specifications  up  to  the  date 
when  the  owner  took  charge  of  it.  However, 
his  testimony  at  another  place  shows  that  he 
bad  condemned  the  fiooring  in  the  servants' 
room,  and  that  the  work  which  had  been  done 
was  in  pretty  bad  condition.  He  also  testi- 
fied that  a  great  many  partitions  had  to  be 
taken  out,  also  8c»ne  flooring. 

D.  T.  Sh^herd,  who  had  charge  of  the  con- 
struction ■work,  after  the  owner  took  charge, 
testified  that  It  did  not  take  $1,336.85  worth 
of  labor  to  complete  the  house,  but  that  it 
did  take  that  amount,  including  the  cost  of 
tearing  out  wliat  had  to  be  torn  out  and 
replaced ;  that  he  did  not  know  how  much  of 
the  material  was  used  In  replacing  material 
torn  out.  A  statement  by  him  to  Kaufman 
was  introduced  in  evidence  which  shows  that 
very  many  changes  were  made  by  him  in  the 
portion  of  the  work  already  don&  This 
stetement  shows  that  the  total  amount  paid 
for  labor  in  tearing  out  and  replacing  por- 
tions of  the  house  was  $328.88.  Shepherd 
testified  he  made  these  changes  vdthout  In- 
structions from  anybody.  It  is  clear  that  he 
took  the  plans  and  specifications,  placed  his 
own  interpretation  thereon.  Instead  of  apply- 
ing to  the  architect,  and  proceeded  to  make 
numerous  changes.  After  the  building  was 
completed  the  architect  gave  Kaufman  a  cer- 
tificate as  follows: 

"This  is  to  certify  that  in  completing  your 
apartment  house,  comer  Myrtle  and  San  Pedro 
streets,  which  was  taken  over  from.  .the.  CJhria- 
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tian-Watiien  IiTimber  Oompany  and  Lee  Garcia, 
contractors,  amounta  aa  follows : 

For  Inmber  from  P.  J.  Owens  liam- 

ber  Co $  610  07 

Millwork  for  H.  Wagner 101  00 

La1>or  complete 1,330  80." 

This  certificate  included  tbe  material  and 
labor  for  changes  made,  as  w^l  as  for  the 
completion  of  the  house. 

[1]  In  ylew  of  tbe  above  testimony,  we  con- 
dnde  that  the  court  was  CMrect  in  finding 
that  it  was  Impossible  to  tell  what  portion  of 
the  material  covered  by  tbe  architect's  cer- 
tificate was  used  in  making  changes  in  the 
work  already  done,  which  changes  were  not 
made  in  accordance  with  the  terms  of  the  con- 
tract, as  the  architect  had  not  directed  that 
they  be  made,  and  In  fact  had  approved  the 
work  found  defective  by  Shepherd.  It  Is 
clear,  therefore,  that  no  recovery  could  be 
had  by  Kaufman  for  any  material  covered  by 
such  certificate,  and  it  is  impossible  to  tell 
how  much  thereof  was  necessary  for  the  com- 
pletion of  the  building  in  accordance  with  the 
terms  of  the  contract. 

[2]  We  think,  however,  the  court  erred  in 
nc^  finding  that  the  amount  of  labor  neces- 
sary to  complete  the  house  in  accordance 
with  the  terms  of  the  contract  and  the  spec- 
ifications was  the  diffwence  between  $1,330.- 
80,  the  total  amount  paid  oat  for  labor,  and 
$329.85,  the  amount  paid  tor  labor  in  making 
changes,  namely,  the  sum  of  $1,000.95. 

It  follows  that,  as  the  remaining  20  i>er 
cent,  of  the  contiiact  price  was  only  $786.70, 
and  the  Kaufmans  paid  out  for  labor  in  com- 
pleting the  building  the  sum  of  $1,000.95, 
they  were  entitled  to  recover  the  sum  of 
$214.25  upon  their  count  for  damages  by  rea- 
son of  having  to  complete  the  building. 

[3]  Appellants  contend  they  should  have 
recovered  $600  as  the  reasonable  rental  value 
of  the  building  for  six  months.  The  court 
found  that  there  was  no  proof  that  the  build- 
ing could  have  been  rented  from  the  time  It 
was  contracted  to  be  finished  until  the  time 
It  was  actually  finished.  This  finding  is  sup- 
ported by  the  evidence,  for  the  only  evidence 
on  the  subject  was  that  of  Kaufman  to  this 
effect  that  after  the  building  was  completed 
It  had  a  rental  value  of  $100  per  month. 

[4,  C]  Appellants  also  contend  that  the 
court  erred  in  failing  to  render  Judgment  in 
their  favor  for  $6  per  day  as  liquidated  dam- 
ages for  each  diay  from  June  1, 1913,  to  No- 
vember 26,  1918.  The  60  working  days  ex- 
pired June  1,  1913.  Garda  testified  he  quit 
the  Job  about  tbe  last  of  May.  it  appears 
that  it  was  evident  to  Behles  and  £[aufman 
that  the  contractors  had  abandoned  the 
work,  for  on  June  16th  Kaufman  wrote  Gar- 
da  that,  if  he  did  not  go  to  work  by  Thurs- 
day, June  19th,  Kaufman  would  take  posses- 
sion of  the  premises  and  complete  the  house. 
A  carbon  copy  of  this  letter  was  sent  to  the 
surety  company.  There  is  no  testimony  that 
these  notices  had  any  effect,  and  yet  Kauf- 
man  waited   untU   S^tember   5,  1913,  and  | 


then  wrote  another  letter  to  tlie  snrety  oom- 
pany, stating  that  he  bad  on  tbat  day  dis- 
missed the  contractors,  and  allowing  said 
company  until  August  6, 1913,  In  whidi  to  de- 
dde  whether  to  complete  the  bouse  or  let 
him  proceed  to  complete  It  No  explanation 
is  made  of  the  discrepancy  In  dates,  nor  of 
the  long  delay  in  proceeding  to  carry  out  tbe 
threat  of  taking  possession  on  June  19th.  No 
recovery  should  be  had  for  the  time  covered 
by  such  delay,  nor  does  the  evidence  furnish 
any  basis  for  damages  for  the  time  interven- 
ing between  September  6th  and  Novemt>er 
26th,  but  we  fail  to  see  upon  what  theory  a 
recovery  could  be  refused  for  the  time  Inter- 
vening between  June  1st  and  June  19th. 
Therd  bdng  no  contention  made  in  the  plead- 
ings that  the  provision  for  payment  of  $6 
per  day  was  intended  as  &  penalty,  or  that 
It  WHS  so  disproportionate  to  the  actual  loss 
that  It  would  be  unconsdonable  to  permit  the 
recovery  thereof,  and  there  being  no  evidence 
of  tbe  amount  of  actual  damages,  It  seema 
that  appellants  should  have  been  allowed  to 
recover  at  the  rate  of  $6  per  day  for  eadi 
day  Intervening  between  June  1st  and  June 
19th.  CoUler  v.  Bettert(m,  87  Tex.  440,  29  S. 
W.  467;  DHley  ft  Son  v.  Wise  and  Hervey. 
160  S.  W.  985. 

[•]  The  surety  company  by  cross-assign- 
ments contends  that  the  bond  is  not  binding 
upon  it,  because  the  Christian- Wathen  Lum- 
ber Company,  a  corporation,  exceeded  its 
powers  in  contracting  to  erect  a  building, 
and  makes  the  further  contention  that  the 
corporation,  by  said  contract,  entered  Into  a 
partnership  with  Garda,  and  therefore  the 
contract  was  void.  If  It  be  conceded  that 
the  business  of  erecting  buildings  was  not 
authorized  by  the  articles  of  incorporation, 
and  that  the  contract  had  the  effect  of  sur- 
rendering to  Garcia  to  a  certain  extent  the 
control  of  the  affairs  of  the  corporation  re- 
quired by  law  to  be  exerdsed  through  Its  au- 
thorized offldals  and  agents,  ana  was  there- 
fore ultra  vires,  still  it  has  l)een  decided  in 
this  state,  and  we  think  correctly,  that  the 
bond  Is  binding  upon  a  surety,  even  though 
the  contract  whidi  it  was  made  to  secure 
performance  of  was  ultra  vires.  Mitchell  v. 
Hydraulic  Stone  Co.,  129  S.  W.  148.  The 
cross-assignments  are  therefore  overruled. 

Tbe  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 

On  Motion  for  R^earlng. 

The  Southwestern  Surety  Insurance  Com- 
pany contends  that  we  were  in  error  in  find- 
ing that  the  sum  of  $1,000.03  was  proven  to 
have  been  tbe  amount  paid  out  for  labor  to 
complete  the  house  according  to  specifica- 
tions. It  is  asserted  that  the  statement  only 
referred  to  by  us  as  having  been  made  by 
Shepherd  relates  only  to  labor  utilized  in 
tearing  out  and  replacing  defective  material, 
and  we  concede  the  correctness  of  that  as- 
sertion. It  is  further  asserted  that  the  evi- 
dence showB  tliat  changes  were  thereafter 
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made  In  completing  tbe  building  and  the  sum 
of  $1,000.95  Includes  the  sums  paid  for  labor 
necessary  to  make  sucb  cbanges.  Botb  Sbep- 
herd  and  Behles  testified  tbe  building  was 
completed  in  accordance  witb  the  specifica- 
tions, and  We  are  unable  to  find  any  evi- 
dence wbldi  sustains  the  contention  that 
changes  were  made.  As  was  pointed  oat, 
the  evidence  falls  to  show  the  cost  of  tbe  ma- 
terial used  In  replacing  portions  found  by 
Shepherd  to  be  defective  and  torn  out  and 
replaced,  so  It  is  impossible,  to  make  any 
finding  with  regard  to  tbe  sum  expended  for 
material  necessary  to  complete  the  building 
according  to  specifications.  The  motion  for 
rehearing  is  overruled. 

We  are,  however,  of  the  opinion  that,  In- 
stead of  remanding  tlie  cause  for  another 
trial,  we  should  render  judgment  for  the 
Kaufmans  for  the  sum  of  $828.25. 

Our  former  Judgment  is  therefore  set 
aslde^  and  Judgment  rendered  that  tt.  Kauf- 
man and  wife  recover  of  the  Ohristian-Wath- 
en  T^umber  Company,  Xiee  Garcia,  and  the 
Southwestern  Insurance  Cknnpany  said  sum 
of  $32&25.  That  pordmi  of  the  Judgooent  of 
the  trial  court  to  the  eftect  that  the  Chris- 
tlan-Walthen  Lrumber  Company  take  notmng 
by  its  suit  against  L.  Kaufman  and  wife  will 
not  be  disturbed. 


TEXAS  GRAIN  ft  EU3VAT0B  CO.  et  al  t. 
DYER.    (No.  8313.) 

<Court  of  CSvil  Appeals  of  Texas.     Ft  Worth. 

Jan.  29,  1916.    On  Motion  for  Rehearing, 

Feb.  26,  1916.) 

1.  Appkal  and-  Ebbob  «s»74S(1)  —  AssioN- 

ifENTs  or  Bbbob  —  Reisbemob  to  Tbak- 

BCBIPT— NECBBSITT. 

Where  the  statements  under  assignments 
-of  error  made  no  reference  to  the  portion  of  the 
trenacript  containing  a  record  of  the  alleged 
error  complained  or,  such  assignments  could 
not  be  considered,  not  being  briefed  as  required 
by  the  rules  of  the  Courts  of  CivU  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2999 ;  Dec  Dig.  «s»743(l).j 

On  Motion  for  Rehearing. 
H.  Atpxai,  and  Ebbob  «s>74S(1)  —  Assioir- 

msNisor  Ebbob— RErsBKNcs  to  Rboobd— 

Stattttb. 

Where  the  statement  of  appellants'  assign- 
ment of  error  based  upon  the  trial  eourt's  fail- 
ure to  submit  the  case  upon  special  issues  made 
no  reference  to  the  record,  except  the  expres- 
sion "(See  defendants'  bill  of  exception,  No. 
8),"  neither  the  assignment,  the  proposition, 
or  the  statement  showing  that  any  issues  of 
&ct  were  presented  by  the  pleadings  and  ev- 
idence which  were  not  submitted  to  the  jury 
by  special  issues,  such  assignment  was  insuf- 
ficient and  could  not  be  considered,  under 
rules  80,31,  for  the  Courts  of  Civil  Appeals 
(142  S.  W.  xiii),  providing  that  each  point  of 
each  assignment  shall  be  stated  as  a  proposition, 
mless  the  assigoment  itself  sufficiently  dia- 
doaea  the  point,  in  wliich  event  it  shall  be  sufii- 
oent  to  copy  the  assignment,  and  that  to  each 
proposition  there  sliall  be  subjoined  a  brief 
statement  of  tlie  proceedings,  with  a  reference  to 
the  pages  of  the  record,  etc.  (Acts  33d  Leg.  c. 
136,  g  1  [Vernon's  Sayles'  Ann.  av.  St.  1914, 


art  16121),  providing  that  an  assignment  of 
error  shall  be  sufBcient  which  directs  the  atten- 
tion of  the  court  to  the  error  complained  of 
not  having  abrogated  the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2999 ;  Dec.  Dig.  <S=>T43(1).] 

3.  Tbial  €=i>ii52(l>~-StinMissioH  on  Sfxoial 

Issue— Genebax  'Chaiioe. 

Where,  under  the  pleadings,  the  only  issue 
of  fact  to  be  submitted  to  the  Jury  was  upon 
defendant's  verified  plea  of  privilege,  the  charge, 
though  general  in  form,  wliich  involved  only  such 
single  issue  of  fact,  whether  tJie  defendants 
when  they  made  the  contract  in  suit  intended 
to  take  the  hay  contracted  for  and  pay  for  the 
same  so  that  they  were  not  gailty  of  fraud,  was 
In  effect  a  submission  u^n  special  issues,  the 
finding  of  the  jury  under  it  being  determined  by 
the  one  issue  of  fact,  and  decided  adversely  to 
defMidants  by  their  verdict  for  plaintiff. 

[Ed.  Note.— For  oOer  cases,  see  Trial,  Cent. 
Dig.  i  840;    Dec  Dig.  «==>352(1).T 

Appeal  from  Eiatli  Coiunty  Ck>art;  A.  P. 
Young,  Judge. 

Suit  by  H>.  li.  Dyer  against  the  Texas 
Grain  ft  Elevator  Company  and  others  In  the 
altematlTe.  From  a  judgment  for  plaintiff, 
defendants  appeaL    Affirmed. 

Hickman  &  Bateman,  of  Dublin,  for  ap- 
pellants. A.  B.  Solomon,  of  Dublin,  for  ap- 
peHea 

BUCK,  J.  Suit  was  filed  in  the  justice 
conrt  of  Erath  county  by  H.  Ii.  Dyer  against 
the  Texas  Grain  ft  Elevator  Company  of  Ft 
Worth,  alleged  to  be  a  corporation,  and,  in 
the  alternative,  against  E.  M.  and  G.  H. 
Rogers,  alleged  to  l>e  a  partnership  and  do- 
ing business  under  the  name  of  said  Grain  ft 
Elevator  Company.  The  plaintiff  alleged  the 
cause  of  action  to  be  by  reason  of  the  breach 
of  two  contracts  in  writing  entered  Into  by 
and  between  plaintiff  and  defendants,  (1)  for 
the  delivery  at  Mangnm,  Tex.,  on  October  1, 
1914,  of  50  tons  of  Johnson  grass  hay,  and 
(2)  tor  the  delivery  at  Dublin,  Tex.,  on  No- 
vember 8,  1914,  of  80  tons  of  hay,  all  at  $8 
a  ton,  said  hay  to  be  shipped  In  accordance 
with  instructions  from  defendanta  That 
plaintiff  was  at  all  times  ready  and  willing 
to  deliver  said  hay,  and  so  advised  defend- 
ants, but  that  defendants  failed  and  refus- 
ed to  give  any  instructions  for  shipping,  or  to 
receive  or  pay  for  said  hay.  That  because  of 
said  breach  by  defendants,  and  by  reason  of 
the  decline  of  the  market  price  of  hay,  plain- 
tiff was  forced  to  sell  said  80  tons  of  hay 
on  November  12,  1914,  at  $6  a  ton.  Plaintiff's 
suit  for  damages  Included  $2  a  ton  loss,  or 
$160,  $10  for  storage,  and  $10  attorney's  fees. 

Defendants,  both  In  the  justice  court  and 
In  the  county  court,  to  whldi  an  appeal  was 
taken  by  them,  after  alleging  that  the  Texas 
Grain  &  Elevator  Company  was  not  a  cor- 
poration, but  a  partnership,  composed  of  said 
E.  M.  and  O.  H.  Rogers,  submitted  their 
verified  plea  of  privilege  to  be  sued  In  Tar- 
rant county  where  It  was  alleged  both  re- 
sided. 

In  answer  to  the  plea  of  privilege,  plain- 
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tiff  pleaded,  (1)  that  the  contract  yrtm  In 
writing  and  to  be  performed  in  Erath  county, 
and  (2)  that  the  defendants  were  gnllty  of 
fraud  and  deceit,  committed  in  Erath  county. 
In  that  they  never  intended,  even  at  the  time 
of  making  the  contract,  to  comply  therewith 
and  pay  for  said  hay,  in  case  the  market 
should  decline.  This  latter  ground  only  of 
said  plea  was  submitted  to  the  Jnry,  whldi 
found  in  favor  of  plaintiff  "on  the  issue  of 
defendant's  right  to  be  sued  in  Tarrant  coun- 
ty" ;  and  the  Jury  also  found,  under  peremp- 
tory instructions,  subject  to  the  plea  of 
privilege,  for  plaintiff,  on  the  issue  of  dam- 
ages, for  $160.     Defendants  appeal. 

[1]  App^ee  objects  to  the  consideration  of 
any  one  of  the  IT  assignments  contained  in 
appellants'  brief  because  they  are  not  briefed 
as  required  by  the  rules,  in  that  in  the  state- 
ments thereunder  no  reference  Is  made  to  the 
portl<ni  of  the  transcript  containing  the  rec- 
ord of  the  alleged  error  of  which  complaint 
Is  made.  For  Instance,  In  their  first  assign- 
ment, complaining  of  the  actimi  of  the  court 
In  overruling  defendants'  application  for  a 
change  of  venue,  and  their  plea  of  privilege 
to  be  sued  In  Tarrant  county,  appellee  calls 
our  attention  to  the  fact  that  "neither  the 
assignment  nor  the  statement  refers  to  that 
part  of  the  record  containing  such  plea,  if 
there  was  any,  or  to  the  court's  Judgment 
thereon,  if  there  was  a  Judgment  against  the 
plea."  In  the  second  assignment,  urging  that 
the  verdict  of  the  Jury  is  ccmtrary  to  the  evi- 
dence on  the  issue  of  fraud,  which  Is  one  of 
the  grounds  pleaded  by  plaintiff  to  sustain 
the  venue  In  Erath  county,  there  is  no  refer- 
ence to  that  portion  of  the  motion  for  new 
trial  complaining  of  the  alleged  error. 

We  believe  that  the  objections  by  appellee 
to  the  consideration  of  the  assignments  in 
this  form  and  condition  should  be  sustained. 
Farthing  Lumber  Ca  v.  Illlg,  179  S.  W. 
1092;  Norris  liumber  Co.  v.  Harris,  177  S. 
W.  615;  Anderson  et  al.  v.  Jackson,  16S  S. 
W.  54;  Taylor  v.  BuUer,  168  S.  W.  1004; 
Heath  V.  Huffhlnes,  168  S.  W.  974;  Ford 
Motor  C5o.  V.  Freeman,  168  S.  W.  80. 

There  being  no  fundamental  error  manifest 
of  record,  the  Judgment  of  the  trial  court  is 
affirmed. 

On  Motion  for  Rehearing. 

[2]  In  their  motion  appellants  insist  stren- 
uously that  we  erred  in  refusing  to  consider 
the  assignments  because  of  defective  briefing, 
and  specially  do  they  urge  that  as  to  the 
sixteenth  assignment  the  statement  thereun- 
der is  sufficient.  This  assignment  is  based 
upon  the  court's  failure  to  submit  the  case 
upon  special  Issues.  In  the  statement  there- 
under no  reference  is  made  to  the  record  at 
all,  except  the  expression  "(See  defendants' 
bill  of  exertion  No.  3)."  It  Is  not  shown 
either  in  the  assignment,  the  proposition,  or 
the  statement  that  any  issues  of  fact  were 
presented  by  the  pleadings  and  evidence 
which  were  not  submitted  to  the  Jury  as 


separate  Issues.  This  character  of  statement 
has  been  held  insuffldent  to  require  con- 
sideration in  Childress  v.  Robinson,  161  S. 
W.  78,  and  Mitchell  et  al.  v.  Robinson,  182  S. 
W.  443.  In  both  of  these  cases  it  was  stated 
that  the  act  of  the  Thirty-Third  Legislature 
((iapter  136,  p.  276;  article  1612,  Vernon's 
Sayles'  Ann.  Civ.  St.  1914),  which  provides 
that  an  assignment  of  error  "shall  be  suf- 
ficient which  directs  the  attention  of  the 
court  to  the  error  complained  of,"  does  not, 
and  was  never  intended  to,  abrogate  rule  30 
(142  S.  W.  zlll),  which,  In  part,  is  as  fol- 
lows: 

"Each  point  under  each  assignment  shall  be 
stated  as  a  propositioD,  unless  the  assi^ment 
itself  may  sumciently  disclose  the  pomt,  in 
which  event  it  shall  be  sufficient  to  copy  the  as- 
signment" 

—and  rule  81  (142  S.  W.  zUl),  which,  In  part, 
provides: 

"To  each  •  •  •  proposition  there  shall  be 
subjoined  a  brief  statement,  in  substance,  of 
Bucn  proceedings,  or  part  thereof,  contained  in 
the  record,  as  will  be  necessary  and  sufficient  to 
explain  and  support  the  proposition,  with  a 
reference  to  the  pages  of  the  record.  This  state- 
ment must  be  made  faithfully,  in  reference  to 
the  whole  of  that  which  is  in  the  record  having 
a  bearing  upon  said  proposition,  upon  the 
professional  responsibility  of  the  counsel  who 
makes  it,  and  without  intermixinK  with  it  argu- 
ments, reasons,  conclusions,  or  inferences." 

See  Douthltt  ▼.  Farrar,  169  S.  W.  182. 
[3]  But  even  if  the  question  of  defective 
statement  should  be  waived  and  we  should 
give  this  assignment  consideration,  we  think 
it  should  be  overruled  on  its  merits.  Defend- 
ants filed  no  pleadings  In  the  case  except 
their  plea  of  privilege  to  be  sued  in  Tarrant 
county.  They  introduced  no  evidence  as  to 
the  merits  of  plaintiff's  claim.  Hence,  the 
only  issue  of  fact  to  be  submitted  to  the 
Jury  was  upon  defendants'  verified  plea  of 
privilege,  as  supported  by  the  testimony 
of  J.  B.  Rogers,  father  of  the  defendants. 
Upon  this  plea  the  court  charged  the  Jury 
as  follows: 

"The  law  provides  that  no  person  who  is  an 
inhabitant  of  this  state  shall  be  sued  out  of 
the  county  or  precinct  in  which  be  has  his 
domicile,  except,  among  other  cases,  in  all  cases 
of  fraud,  in  which  case  suit  may  be  brought  in 
the  county  in  which  the  fraud  was  committed. 

"If  you  believe  from  the  evidence  in  this  case 
that  the  defendants,  under  the  name  of  the  Fort 
Worth  Mill  and  Elevator  Company,  made  writ- 
ten agreements  with  plaintiff  as  alleged  by  him, 
and  agreed  to  purchase  from  plaintiff  80  tons  of 
Johnson  grass  hay  at  the  price  of  $8  per  ton, 
to  be  delivered  by  plaintiff  free  on  board  the  cars 
at  Mangum  and  Dublin,  Texas,  and  that  on  ac- 
count of  said  contracts,  plaintiff  prepared  said 
hay  and  was  ready  to  deliver  same  to  defendants 
in  accordance  with  the  terms  of  said  contracts, 
and  if  you  further  believe  that  at  the  time  said 
contracts  were  made  by  defendants  with  plain- 
tiff that  the  defendants  did  not  intend  to  take 
said  hay  and  pay  for  the  same,  then  you  wOl 
find  for  the  plmntiff  on  the  issue  of  the  privilege 
of  said  defendants  to  be  sued  in  precinct  No.  1 
of  Tarrant  county,  and  so  state  by  your  verdict. 
If  you  do  not  so  find,  ^jrour  verdict  will  be  for 
the  defendants  on  the  issue  of  the  privilege  of 
the  defendants  to  be  sued  in  precinct  No.  1  of 
Tarrant  county,  and  so  state  by  your  verdict 
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"The  harden  of  proof  is  on  the  plointifC  on  the 
Issue  of  the  light  of  defendants  to  be  sued  in 
precinct  No.  1,  Tarrant  county,  Tex. 

"In  the  event  yon  find  for  the  defendants  on 
the  issue  of  their  right  to  be  sued  in  precinct 
No.  1  of  Tarrant  county,  Tex.,  then  you  need 
not  make  an^  further  finding  on  the  issue  here- 
inafter submitted  to  you." 

So,  it  wiU  be  seen  that  only  one  Issue  of 
fact  was  Inrolved  in  the  charge  submitted 
to  the  Jury  upon  defendants'  plea  of  privi- 
lege, to  wit,  Did  defendants,  at  the  time 
they  contracted  for  said  hay,  intend  to  take 
said  bay  and  pay  for  the  same?  Hence,  it 
would  appear  that  though  said  instructions 
were  given  In  the  form  of  a  general  charge, 
yet  the  flndlng  of  the  Jury  was  determined  by 
this  one  issue  of  fact,  and  that  when  they 
found  In  favor  of  plaintiff  on  the  Issue  of 
defendants'  right  to  be  sued  In  Tarrant 
county,  which  they  did,  separately  and  apart 
from  the  further  verdict  as  to  plaintiff's  dam- 
ages, which  they  found  under  a  practically 
Instructed  verdict,  they  decided  the  one  is- 
sue Involved. 

Even  If  reference  should  be  had  to  said 
bill  of  exception  No.  3,  the  said  bUl  fails  to 
show  that  any  issues  of  fact  were  raised  by 
the  pleadings  and  evidence,  and  falls  to  show, 
by  reference  or  otherwise,  what  Issues  of 
fact,  if  any,  were  tendered  by  the  defend- 
ants and  refused  by  the  court.  Hence,  we 
conclude  that  no  reversible  error  is  shown 
In  the  action  of  the  court  In  refusing  and 
falling  to  submit  the  cause  on  Issues  fur- 
ther than  those  that  were  submitted. 

We  believe  what  we  have  said  above  Is 
entirely  In  harmony  with  the  holding  by  the 
Supreme  Court  in  the  case  of  O.  B.  I.  &  O. 
By.  Co.  V.  Pemberton,  161  S.  W.  2,  dted  by 
appellants.  In  which  it  Is  said: 

"It  is  further  urged  by  the  defendant  in  er- 
ror that  the  statements  as  made,  subjoined  to  the 
propositions  submitted  under  the  second,  third, 
and  fourth  assignments,  are  not  in  compliance 
with  rule  31,  and  that  the  court  properly  refus- 
ed to  consider  those  assignments,  because  of 
the  want  of  reference  to  the  pages  of  the  record, 
^e  statements  under  the  assignments  just 
named  are  defective  in  this  particular.  The 
second  assignment  is  based  upon  the  refusal  to 
give  a  special  charge.  The  statement  gives  the 
number  of  the  charge  and  copies  it  literally,  but 
omits  to  give  the  page  of  the  transcript  where 
it  may  be  found.  It  further  purports  to  give  the 
substance  of  certain  testimony  upon  the  issues 
submitted  in  the  charge,  and  with  respect  there- 
to gives  the  transcript  pages.  The  third  and 
fourth  assignments  both  relate  to  matters  made 
the  subject  of  bills  of  exception.  In  the  state- 
ments the  bills  are  referred  to  by  number,  and 
copied  in  full,  but  reference  to  the  pages  of  the 
transcript  where  found,  is  omitted.  While, the 
statements  under  these  three  assignments  are  de- 
fective in  the  particular  stated,  their  accuracy 
was  not  questioned  in  the  Court  of  Civil  Ap- 
peals by  the  defendant  in  error,  and  for  this  rea- 
son we  believe  the  court  would  have  been  war- 
ranted in  considering  the  assignments,  but  we 
do  not  consider  it  within  our  province  to  revise 
the  exercise  of  discretion  by  the  Court  of  Civil 
Appeals,  where  the  statement  wholly  fails  to 
refer  to  the  pages  of  the  record,  and  the  assign- 
ment is  not  considered  for  that  reason. 

"The  judgment  ot  the  Court  of  Civil  Appeals 


is  reversed,  and  the  cause  is  remanded  to  that 
court  for  the  consideration  of  the  first  assign- 
ment of  error  in  the  brief  filed  in  that  court  by 
the  plaintiff  in  error,  and  for  the  consideration 
of  the  remaining  three  assignments,  unless  the 
court  is  of  the  opinion  it  should  refuse  to  do  so 
because  of  the  statements  thereunder  being  de- 
fective in  the  respect  stated,  under  rule  SI." 

We  note  In  reply  by  appellee's  counsel  to 
appellants'  motion  for  rehearing,  that  ref- 
erence is  made  to  appellee's  death,  alleged  to 
have  occurred  since  the  renditloo  of  the 
Judgment  In  the  trial  court,  and  pathetic  ap- 
peals are  attempted  to  be  made  to  this 
court  on  behalf  of  the  widow  and  orphans, 
and  arguments  used  to  the  effect  that  a  re- 
versal of  this  case  would  work  a  great  In- 
justice to  such  widow  and  orphans,  because 
of  the  death  of  the  appellee.  The  injection 
of  such  matters,  being  de  hors  the  record. 
Is  not  proper,  and  of  the  Impropriety  of  its 
use  the  counsel  must  have  been  well  aware, 
and  this  court  has  not  considered  the  same, 
except,  as  herelii,  to  discountenance  the  de- 
parture from  the  record. 

The  motion  for  rehearing  Is  overruled. 


MISSODEI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
PACE.    (No.  8308.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Feb.  19,  1916.    Rehearing  Denied 

March  18,  1916.) 

1.  CoKKERCE     «=»33  —  Kailboads  —  "Intkb- 

STATE  COMMEBCE" — INJTJBIES  IN   INTXBSTATE 
ColiMEBCB. 

A  shipment  of  coal  billed  to  a  point  in  an- 
other state,  from  which,  although  without  re- 
loading or  unloading,  it  was  tlien  billed  to  a 
point  within  such  state,  was  not  interstate  as  to 
the  second  shipment. 

[Ed.  Note. — ^For  other  cases,  see  Commerce, 
Cent  Dig.  U  26,  81;   Dec  Dig.  <8=>33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  CouHEBCE  «=s>27— Railsoads— Injitbies  to 

SEBVANT— "IRTEBSTATE    COMMEBCE." 

The  mere  fact  that  it  does  not  appear 
wliether  cars  were  unloaded  and  reloaded  with- 
in the  state,  or  that  the  goods  were  in  the  same 
cars  at  a  point  without  the  state,  is  not  deter- 
minative of  whether  the  sliipment  was  inter- 
state, and  where  at  the  time  of  shipment  a  des- 
tination within  the  state  only  was  contemplated 
the  state  statutes  control  the  railroad's  liability 
for  injury  to  a  servant  engaged  in  such  ship- 
ment. 

[Ed.  Note.— For  other  cases,  see  Comneroe, 
Cent  Dig.  |  25;  Dec.  JHg.  «s>27.1 

3.  Master  and  Sebvant  €=>204(1)— Injttbies 
TO  Sebvant  —  Defenses  —  Assumption  of 
Risk— Common-Law  Rtjlb. 

The  common-law  defense  ot  assumed  risk 
still  obtains,  except  as  limited  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6645. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  544;  Dec  Dig.  i8=» 
204(1).] 

4.  Masteb  and  Sebvant  ®=>295(1)— Injubies 
TO  Sebvant  —  Defenses  —  Assumption  of 
Risk. 

Where  the  defense  of  assumption  of  risk 
is  expressly  limited  under  certain  conditions  by 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  6645, 
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an  inBtrncdon  requested  by  defendant  on  tlie 
lasue  of  assumption  of  risk,  which  failed  to  neg' 
ative  those  conditions,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  1168,  1168,  UTO;  Dec. 
Dig.  <S=»296(1).] 

6.  Neouoencb   «3»]jll(6)  —  RKiyironoif   or 

OOMPENBATION. 

In  a  servant's  action  for  injuries  arising 
out  of  and  in  the  coarse  of  his  employment,  de- 
fended on  the  ground  of  contributory  negligence, 
the  issue  of  the  amount  to  wbldi  bis  compensa- 
tion should  be  reduced  by  reason  of  aucb  con- 
tributory negligence,  must  be  submitted,  no 
standard  for  determining  whether  the  compensa- 
tion allowed  is  ezcessiye  being  otherwise  pos- 
sible. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  387;   Dec.  Dig.  «=141(6).] 

6.  Appkai,  and  Erbob  «=3034(2)  —  Scon  of 
Review— Pbkbumptionb. 

Every  reasonable  presumption  must  be  In- 
dulged in  favor  of  the  judgment  rendered,  and  a 
special  verdict  should  be  liberally  construed  in 
order  to  sustain  it 

[Ed.  Note.— For  other  ease*,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>934(2).1 

7.  Tbiai,   «=>352(1>— Spbciai.   Vebdiot— Sot- 
rrciENCT. 

A  special  verdict  must  directly,  fairly,  and 
fully  submit  to  the  jury  material  issues  and  be 
sufficiently  certain  to  stand  as  a  final  decision 
of  the  special  matters  with  which  it  deals. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  840;   Dec.  Dig.  «s>352(l).] 

8.  Neolioence  $=>142— Ihjubies  to  Sebtakt 
—Amount  op  Awabd. 

A  special  verdict  in  a  servant's  action  for 
injuries,  defended  on  the  ground  of  contributory 
negligence,  awarding  him  $17,600  where  the  de- 
mana  was  $50,000,  was  too  indefinite  to  stand, 
dnce  it  could  not  be  determined  in  what  amount 
his  contributory  negligence  reduced  the  verdict 
if  at  all. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |{  400-403;   Dec.  Dig.  «=»142.] 

9.  Mabteb  and  Servant  ®=»291(3)— Injubies 
•     TO      Sebvant  —  Actions  —  Instbuctions  — 

PUIADINOB— STITTICrENCY. 

An  allegation  that  the  master  negligently 
famished  the  servant  with  an  engine  out  of  re- 
pair as  to  its  sand  pipe,  will  support  an  in- 
struction that  it  was  the  ma^r's  duty  to  ezer* 
else  ordinary  eare  to  furnish  an  ordinarily  safe 
engine  and  to  have  it  inspected  and  repaired,  es- 
pecially where  the  specific  duty  was  by  later  in- 
struction  specifically  defined. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1136;  Dec.  Dig.  «=> 
291(3).] 

10.  Masieb  and   Sebvant  «=>270(16)— Irjtt- 
bies  to  Sebvant— Aotionb—Evioenoe—Ad- 

lUSSIBILITr. 

In  an  engineer's  action  for  injuries  receiv- 
ed when  he  attempted  to  replace  a  sand  pipe 
with  his  foot  while  the  engine  was  in  motion,  it 
is  not  error  to  permit  him  to  testify  that  such 
was  the  custom  since  it  might  reasonably  be 
presumed  that  the  general  custom  was  acqui- 
esced in  by  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent'  Dig.  J  925;  Dec.  Dig.  e=> 
ZiWlSl]  _ 

11.  Mastbb  and  Sebvant  «=3l35— Injttbies 
to    Sebvant^— Actions— Defenhes— Custom. 

Tbe  master,  in  order  to  avoid  the  charge  of 
negligence,  cannot  rely  upon  failure  of  others  in 


similar  circumstances  to  perform  a  duty,  tha 
violation  of  which  is  the  subject  of  complaint 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  271,  281,  293;  Dec.  Dig. 
<8s»136J 

12.  Mabtxb  and  Sebvant  «s»127— Injitbies 
to   Sebvant— LiABiUTT—NBauoBNCB. 

A  railway  company  is  not  guilty  of  negli- 
gence per  se  for  niilure  to  take  precautions 
which  other  railways  observed  in  keeping  their 
engines  in  repair. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  252;    Dec.  Dig.  <8=>127.] 

13.  Evidence  «=s539  —  Expebt  Withzss  — 
Who  abk  E^zpebt  Witnesses. 

Where  an  injured  engineer  testified  to  an 
experience  with  engines  covering  more  than.  85 
year^  it  is  not  error  to  permit  him  to  testis 
that  be  did  not  believe  a  sand  pipe  could  be  dis- 
placed with  a  blow  of  the  foot,  since  in  so  tes- 
tifying he  might  be  regarded  as  an  expert. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  |i  2349-2352;   Dec.  Dig.  «=>539.] 

Appeal  from  District  Court,  Tarrant  Couiip 
ty;  J,  W.  Swayne,  Judg& 

Action  by  C.  U  Pace  against  the  Missouri, 
Kansas  &  Texas  Ballway  Company  of  Tex- 
as. Judgment  for  plaintiff,  and  defendant 
appeals.    Bev'eraed  and  remanded. 

Thompson  &  Barwise,  A.  C.  Wood,  and  O. 
W.  Wharton,  all  of  Ft  Worth,  for  appellant. 
D.  W.  Odell,  T.  J.  Powell,  and  Gaines  B. 
Tonier,  all  <tf  Ft  Worth,  for  appdUea 

BUCK,  J.  Suit  was  Instituted  in  the  Sev- 
enteenth district  court  of  Tarrant  county, 
Tex.,  by  C  L.  Pace  against  the  Mlsaouil, 
Kansas  &  Texas  Ballway  Company  of  Texas 
for  damages  for  personal  injuries  sastained. 
Plaintiff  alleged  that  on  the  24th  day  of  Feb- 
rnaiy,  1913,  he  was  an  employ^  ot  defend- 
ant railway  company  in  Che  capacity  of  loco- 
motive engineer,  and  as -such  was  operating 
one  of  appellant's  engines  attached  to  a 
string  of  cars  which  were  to  be  carried  south 
from  Ft.  Worth  on  appellant's  line.  It  was 
farther  alleged  that  as  part  of  the  eqniimient 
of  said  engine  there  was  attached  a  box  of 
sand  with  an  Iron  pltie  extending  from  said 
sand  box  to  a  point  Immediately  above  the 
rail,  BO  that  the  operator  of  such  engine,  by 
opening  a  valve  in  said  pipe,  could  scatter 
sand  along  said  rail  and  thereby  assist  in 
the  movement  of  the  engine.  It  was  alleged 
that  the  sand  pipe  was  out  of  order.  In  that 
it  was  loose  and  carelessly  adjusted,  and  did 
not  deposit  the  sand  on  the  nil,  bat  on  the 
ground  some  4  or  5  inches  outside  the  rail; 
that  when  the  plaintiff  had  taken  his  posi- 
tion <Mi  the  engine  in  question  and  turned  on 
the  sand,  he  discovered  the  defect,  and  that 
while  the  engine  was  slowly  starting,  he  dis- 
mounted from  the  engine  to  examine  the  sand 
pipe  In  order  to  determine  whether  or  not 
it  would  be  necessary  to  stop  the  engine  and 
send  it  to  the  shop  for  repairs;  that  while 
said  engine  was  in  very  slow  motion,  plain- 
tiff, for  the  purpose  of  determining  the  con- 
dition of  said  sand  pipe,  placed  his  foot  gea- 
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Vj  against  the  itee,  aasuinlng  tliat  It  was 
reasonably  secorSy  adjusted,  as  same  should 
Itave  been,  and  as  was  usual  and  customary 
for  It  to  be,  and  that  In  so  doing  bis  leg  was 
canght  nnder  the  wheels  and  across  the  rail 
In  front  of  said  moving  engine,  thereby  crash- 
ing his  leg  and  making  It  necessary  to  ampu- 
tate It  about  9  Inches  below  the  knee. 

Plaintiff  alleged  that  It  was  negligence  on 
the  part  of  defendant  to  have  the  sand  pipe 
In  the  C(Hidltlon  It  was,  and  that  same  con- 
tributed dlredly  and  proximately  to  the  ac- 
cident and  Injuries  complained  of;  and  fur- 
luer  alleged  that  It  was  no  part  of  plaintiff's 
duty  to  inspect  said  engine  or  Its  appliances, 
and  that  he  did  not  know  that  said  sand  pipe 
was  defective  and  out  of  repair  at  th6  time 
he  took  charge  of  the  engine,  but  that  he  sup- 
posed that  it  was  reasonably  tight,  and,  at 
the  time  of  placing  his  foot  against  It,  sup- 
posed that  It  had  been  forced  out  of  Its  prop- 
er position  by  some  external  force,  as  fre- 
quently occurs  In  the  operation  of  the  engine, 
and  that  said  sand  pipe  would  oppose  consid- 
erable resistance  to  the  pressure  of  his  foot 
thereon,  and  that  while  testing  it,  as  above 
set  out,  he  was  acting  in  a  careful  and  pru- 
dent manner,  and  In  the  usual  and  customary 
manner  used  by  engineers  In  such  matters. 

Plaintiff  further  alleged  that  he  was  an  ex- 
perienced and  competent  engineer  and  was 
then  earning,  and  capable  of  earning,  from 
1200  to  $250  per  month  at  his  said  occupation ; 
and  that  by  reason  of  the  Injuries  received,  he 
had  become  wholly  Incapacitated  from  fol- 
lowing his  said  occupation ;  that  his  capacity 
to  labor  and  earn  money  had  been  very  great- 
ly diminished  and  almost  destroyed  J  that  he 
had  been  thereby  rendered  a  hopeless  crip- 
ple for  life  and  had  suffered,  and  would  con- 
tinue to  suffer,  much  physical  pain  and  men- 
tal anguish.    He  sued  for  $50,000  damages. 

Defendant  answered,  denying  negligence  in 
any  of  the  respects  alleged;  pleaded  con- 
tributory negligence  on  the  part  of  plaln- 
tiS,  and,  furtber,  that  at  the  time  of  the  in- 
jury it  was  engaged  In  handling  and  mov- 
ing interstate  commerce,  and  invoking  the 
federal  statutes  pertaining  thereto;  and  fur- 
ther pleaded  assumed  risk. 

Plaintiff  dolled  that  the  defendant  and 
plaintiff  at  the  time  of  the  Injury  were  en- 
gaged in  interstate  oommeroe,  and  denied 
that  plaintiff  was  guilty  of  contributory  negli- 
gence or  that  he  assumed  the  risk  Incident 
to  the  use  of  the  engine  with  the  defective 
sand  pipe  aforesaid. 

The  cause  was  submitted  to  the  Jury  on 
eight  special  Issues  up<«k  which  the  Jury 
found: 

0.)  Tbat  the  s^nd  pipe,  at  the  time  of  the 
accident,  was  loose  and  unadjusted,  and  un- 
fastened in  or  near  the  socket  where  it 
aihonid  be  attached  to  the  sand  box. 

(2)  That  the  defendant  was  guilty  of  neg- 
ligence in  turning  the  engine  over  to  the 
plaintiff,  for  bis  use  as  an  engineer,  in  the 


1  condition  in  which  It  was  at  the  time  oC 

I  the  injury. 

I  (3)  That  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  Injury  suf- 
fered by  plaintiff. 

(4)  That  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  placing  his  foot  upon 
or  against,  or  kicking,  the  sand  pipe  at  the 
time  and  under  the  circumstances  related. 

(5)  That  the  plaintiff  was  injured,  sub- 
stantially, as  pleaded. 

(6)  That  the  plaintiff  wUl  ccmtlnue  to  suf- 
fer pain  and  mental  anguish  as  a  result  of 
the  Injury. 

(7)  That  plaintiff's  capacity  to  labor  and 
earn  money  has  been  diminished  as  a  result 
of  his  injury. 

(8)  That  $17,500  was  a  reasonable,  fair, 
and  Just  compensatl<n  to  him  for  suffering, 
loss  of  time  up  to  the  time  of  the  trial,  and 
for  diminished  capacity  to  labor  and  earn 
money  in  the  future 

Upon  this  verdict  the  oouit  entered  Judg- 
ment for  plaintiff  in  the  sum  of  $17,600,  and 
defendant  appeals. 

Further  {headings  and  inatractions  given 
and  refused  Iff  the  court  will  be  noted  as 
may  be  necessary  in  the  course  of  this  c^iin- 
ion. 

[1]  The  first  auestl(Hi  which  we  wlU  con- 
sider, as  raised  In  appellant's  first  assign- 
ment of  error.  Is:  Was  the  defendant  at  the 
time  of  the  injury  engaged  In  Interstate  com- 
merce? The  evidence  shows  that  at  the  time 
of  the  Injury  the  engine  was  pulling  a  train 
composed  mostly  of  coal  cars,  with  some 
loaded  box  cars  next  to  the  caboose.  It  is 
as  to  these  coal  cars  that  the  insistence  is 
made  that  the  interstate  diaracter  of  the 
service  was  determined.  Tlie  coal  had  been 
mined  and  pnrdiased  by  the  defendant  at 
points  near  JTcAlester,  CM.,  and  had  been 
billed  to  t>enlson,  Tex.,  and  from  Denison 
had  been  routed  to  the  Bellemead  Yards, 
some  3  miles  north  of  Waco,  Tex.  W.  B. 
Florentine,  witness  for  defendant,  testified: 

That  he  was  car  distributor  for  tbe  defendant 
railway  company,  working  under  the  Buperin- 
tendent  of  transportation,  O.  O.  Smith;  that 
the  coal  was  brought  in  from  Oklahoma  to  Deni- 
aon  for  the  use  of  the  company  at  Smithville, 
Waco,  Ft.  Worth,  and  other  points;  that  the 
fP^ater  part  of  it  was  used  for  engines  on  its 
freight  and  paaaenger  trains,  a  little  tieing  used 
for  stationarv  engines  and  some  at  passenger 
stations  for  heating,  and  some  at  water  tanks 
for  pumping;  that  coal  for  engine  purposes  is 
placed  in  coal  chutes  and  the  engines  are  load- 
ed from  the  chntes;  that  daring  February, 
1913,  the  defendant  railway  company  bandied 
through  passenger  trains  through  Denison  go- 
ing north,  containing  passenger  coaches,  bag- 
gage cars,  and  sleepers,  originating  at  points 
like  Houston  and  San  Antonio;  that  the  divi- 
sion point  between  the  Missouri,  Kansas  ft  Tex- 
as Railway  Company,  and  the  Blissouri,  Kansas 
&  Texas  Railway  Company  of  Texas  la  Red 
river,  the  first-named  road  operating  through 
Oklanoma  and  north,  and  the  second  lying  en- 
tirely within  Texas;  that  freight  cars  coming 
from  the  sonth  and  going  north  of  Denison  were 
received  and  some  of  them  were  unloaded  and 
reloaded    at    Denison    and    some    went    right 
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through ;  that  in  Febmary,  1913,  it  waa  a  prac- 
tice to  handle  interstate  business  through  Deni- 
son,  both  into  and  out  of  the  state  of  Texas; 
that  one  of  the  cars  in  question  was  billed  from 
McAlester,  account  of  Adamson,  to  Denison, 
February  21,  1913,  loaded  with  mine  run  coal, 
and  consigned  to  the  Missouri,  Kansas  &  Texas 
Railwa:^  Company  of  Texas;  that  this  waybill 
brings  it  to  Denison ;  that  another  car  was 
billed  "Deniaon,  account  Ray  Yards,  to  Smith- 
ville,  February  23d ;  that  is,  Smithville.  Texas. 
Ray  Tarda  is  3%  or  4  miles  out  of  Denison. 
It  18  the  place  freight  trains  are  made  up.  It 
shows  Denison  made  this  bill  for  Ray  Yards 
because  there  is  no  agent  there.  No.  3  is  B  &  O 
38662  billed  North  NIcAleater,  account  of  Adam- 
son,  OkL,  February  22,  1913,  a  car  of  coal  for 
the  Katy.  This  means  that  North  McAlester 
made  the  bill  because  there  is  no  agent  at 
Adamson.  The  coal,  however,  was  loaded  at 
Adamson,  OkL  Adamson  is  about  13  miles  from 
McAlester  on  a  branch  line.  No.  4  covers  the 
same  car.  •  •  *  billed  out  of  Denison,  ac- 
count of  Ray  Yards,  February  28,  to  Bellemead. 
•  •  *  I  should  judge  neither  of  these  cars  were 
unloaded  at  Denison,  from  the  billing,  but  can't 
swear  they  were  not." 

Farther  examination  of  this  ^vitness  and 
of  other  witnesses  disclosed  that  the  cars 
of  coal  out  of  Oklahoma  iweie  billed  to  Den- 
ison; that  some  of  it  was  used  at  Denison 
In  sopplylnj;  trains  and  for  other  purposes, 
and  other  cars  were  from  there  forwarded 
under  new  bills  of  lading  to  various  points 
oa  defendant's  lines  of  railway  in  the 
atate;  that  in  some  Instances  the  coal  was 
forwarded  to  Texas  points  in  the  same  cars 
In  which  it  had  been  shipped  frwn  Okla- 
homa points,  and  In  other  cases  the  coal  was 
unloaded  at  Denison,  put  In  cfantes,  and  from 
the  chutes  loaded  Into  other  cars  to  he  ship- 
ped to  Texas  points. 

We  think  the  evidence  fully  sustained  the 
eoncluslon  that  at  the  time  of  the  shipment 
from  the  Oklahoma  point  of  orl^n  there 
was  no  other  definite  point  of  destination 
In  the  mind  of  the  shipper  except  Denison, 
and  that  the  further  disposition  of  such 
shipments  was  left  to  be  determined  after 
tiie  shipments  reached  Denison,  and  de- 
pended upon  the  demand  for  coal,  either  at 
Denison,  or  at  other  points  In  Texas.  We  are 
of  the  opinion  that,  under  this  state  of  facts, 
the  shipment  of  the  cars  of  coal  In  the  train 
pulled  by  the  engine  of  whlcta  the  appellee 
was  In  charge  at  the  time  of  the  -injury  was 
not  Impressed  with  an  interstate  character, 
but  constituted  an  Intrastate  shipment. 

The  case  ot  Q.,  O.  &  S.  P.  Ry.  Co.  v.  Tex- 
as, 204  TT.  S.  403,  27  Sup.  Ct  360,  51  L.  Ed. 
640,  seems  to  be  directly  In  point.  In  that 
case,  suit  was  brought  by  the  state  in  the 
district  court  of  Tarrant  county,  Tex.,  to 
recover  a  penalty  for  alleged  extortion  in 
a  charge  for  the  transportation  of  a  carload 
of  com  fromi  Texaiicana  to  Ooldthwaite, 
Tex.  It  appeared  from  the  findii^s  of  the 
trial  court,  Associate  Justice  Dunklin  being 
then  the  presiding  Judge  of  the  trial  court, 
that  the  Texas  &  Padflc  Railway  Con^iany 
executed  a  bill  of  lading,  by  which  it  ac- 
knowledged the  receipt  from  the  Samuel 
Hardin     Grain     Company     at    Texarkana, 


Tex.,  of  one  car  of  8a<^^  com,  cimslgned 
to  shippers,  with  orders  to  deliver  to  Say- 
lor  &  Burnett,  at  Goldthwalte,  Tex.  This 
car  of  com  was  transported  by  the  Texas 
&  Pacific  Railway  Company  to  Ft.  Worth, 
there  delivered  to  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  and  by  it 
transported  to  Goldthwalte.  Upon  its  ar- 
rival at  Goldthwalte,  Saylor  &  Burnett  ten- 
dered the  charges  prescribed  by  the  state 
railroad  commission,  which  the  agent  de- 
clined to  accept,  and  demanded  and  collect- 
ed a  larger  sum.  Upon  this  action  by  the 
agent  of  the  railway  company,  the  state 
brought  the  suit,  alleging  extortion  as 
aforesaid.  It  appeared  that  the  Samuel 
Hardin  Grain  Company  at  Kansas  Ctty, 
Mo.,  offered  to  seU  to  Saylor  &  Burnett  at 
Goldthwalte,  Tex.,  the  com  at  an  agreed 
price;  that  the  Hardin  Grain  Company 
contracted  with  the  Harroun  Comjnission 
Company  of  Kansas  City,  for  the  delivery 
at  Texarkana  to  the  Hardin  Grain  Com- 
pany of  two  cars  of  com  of  the  prescribed 
kind;  that  previously  to  this  the  Harroun 
Commission  Company  had  contracted  for 
the  purchase  of  two  cars  of  com  to  be 
deliveredl  at  Texarkana,  and  with  these 
two  cars  it  exiiecteil  to  fill,  and  did  fill,  (he 
order  of  the  Hardin  Grain  Company. 
These  cars  originated  at  Hudson,  S.  D. 
The  contention  was  made  by  the  state  of 
Texas  that  the  shipment  from  Texarkana 
to  Goldthwalte  was  an  Intrastate  shipment, 
and  the  claim  made  by  the  railway  com- 
pany was  that,  because  of  the  fact  that  the 
shipment  had  originated  in  South  Dakota, 
it  was  an  Interstate  shipment.  From  a 
Judgment  in  favor  of  the  state,  the  cause 
was  appealed  to  this  court,  and,  in  an  opin- 
ion by  Chief  Justice  Conner  (32  Tex.  Civ. 
App.  1,  73  S.  W.  429),  the  Judgment  was  af- 
firmed. A  writ  of  error  having  been  grant- 
ed by  the  Supreme  Court  of  Texas,  later,  in 
an  opinion  by  Chief  Justice  Gaines  (97  Tex. 
274,  78  S.  W.  495),  this  court  was  sustained. 
The  cause  having  been  carried  to  the  Unit- 
ed States  Supreme  Court,  the  Judgment  of 
tiie  Texas  courts  was  ni^eld,  204  U.  S.  403. 
27  Sup;  Ct  SeO,  61  L.  Ed.  540.  Justice 
Brewer,  in  delivering  the  opinion  .of  the 
court,  says: 

"The  single  question  in  the  case  is  whether,  as 
between  Texarkana  and  Goldthwalte,  this  was 
an  interstate  shipment  If  so,  the  regulations  of 
the  state  railroad  commission  do  not  control, 
and  the  court  erred  in  enforcing  the  penalty. 
If,  however,  it  waa  a  purely  local  shipment,  the 
judgment  below  was  right  and  Aould  be  sus- 
tained.   •    •    • 

"The  com  was  carried  from  Texarkana,  Tex., 
to  Goldthwalte,  Tex.,  upon  a  bill  of  lading 
which,  ui>on  its  face,  showed  only  a  local  trans- 
portation. It  is,  however,  contended  by  the  rail- 
way company  that  this  local  transportation  was 
a  continuation  of  a  shipment  from  Hudson,  S. 
D.,  to  Texarkana,  Tex. ;  that  the  place  from 
which  the  corn  started  was  Hudson,  S.  D.,  and 
the  place  at  which  the  transportation  ended  was 
Goldthwalte,  Tex. ;  that  such  transportation 
was  interstate  commerce,  and  that  its  interstate 
character  was  not  affected  by  the  variona  cfaanc- 
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es  of  title  or  issues  of  bills  of  lading  intermedi- 
ate its  departure  from  Hudson  and  its  arrival 
at  Goldthwaite. 

"It  is  undoubtedly  true  that  the  character  of 
a  shipment,  whether  local  or  interstate,  is  not 
chai>i;ed  by  a  transfer  of  title  during  the  trans- 
portation. But  whether  it  be  one  or  the  other 
may  depend  on  the  contract  of  shipment.  The 
rights  and  obligations  of  carriers  and  shippers 
are  reciprocal.  The  first  contract  of  shipment 
in  this  case  was  from  Hudson  to  Tezarkana. 
During  that  transportation  a  contract  was  made 
at  Kansas  City  for  the  sale  of  the  com,  but 
thAt  did  not  aSect  the  character  of  the  shipment 
from  Hudson  to  Texarkana.  It  was  an  inter- 
state shipment  after  the  contract  of  sale  as  well 
as  before.  In  other  words,  the  transportation 
which  was  contracted  for,  and  which  was  not 
changed  by  any  act  of  theparties,  was  transpor- 
tation of  the  com  from  Hudson  to  Tezarkana ; 
that  is,  an  interstate  shipment  The  control 
over  goods  in  process  of  transportation,  which 
may  be  repeatedly  changed  by  sales,  is  one  thing, 
the  transportation  is  another  thing,  and  follows 
the  contract  of  shipment,  until  that  is  changed 
by  the  agreement  of  owner  and  carrier.  Neither 
the  Harroun  nor  the  Hardin  Company  changed 
<»  ofTeted  to  change  the  contract  of  shipment,  or 
the  place  of  delivery.  The  Hardin  Company  ac- 
cepted the  contract  of  shipment  theretofore  made 
and  purchased  the  corn  to  be  delivered  at  Tex- 
arkana;  that  ia,on  the  completion  of  the  ex- 
isting contract  When  the  Hardin  Company  ac- 
cepted the  com  at  Tezarkana  the  transportation 
contracted  for  ended.  He  carrier  was  under  no 
obligation  to  carry  it  further.  'It  transferred 
the  com,  in  obedience  to  the  demands  of  the 
owner,  to  the  Tezas  &  Pacific  Railway  Com- 
pany, to  be  delivered  by  it  under  its  contract 
with  such  owner.  Whatever  obligations  may 
rest  npon  the  carrier  at  the  terminus  of  its 
transportation  to  deliver  to  some  further  car- 
rier, in  obedience  to  the  instructions  of  the 
owner,  it  is  acting,  not  as  carrier,  but  simply  as 
a  forwarder.  •  »  •  Whatever  may  have  been 
the  thought  or  purpose  of  the  Hardin  Company 
in  respect  to  the  further  disposition  of  the  com, 
was  a  matter  immaterial  so  far  as  the  completed 
transportation  was  concerned. 

"In  this  respect  there  is  no  difference  between 
an  interstate  passenger  and  an  interstate  trans- 
portation. If  Hardin,  for  instance,  had  pur- 
chased at  Hudson  a  ticket  for  interstate  carriage 
to  Tezarkana,  intending  all  the  wbUe  after  he 
reached  Tezarkana  to  go  on  to  Goldthwaite,  he 
would  not  be  entitled,  on  his  arrival  at  Tezar- 
kana,^ to  a  new  ticket  from  Tezarkana  to  Gold- 
thwaite at  the  proportionate  fraction  of  the  rate 
prescribed  by  the  Interstate  Commerce  Commis- 
sion for  carriage  from  Hudson  to  Goldthwaite." 

The  above  decision  was  dted  with'  approv- 
al by  our  state  Supreme  Court  in  the  case  ot 
rrexas  &  Pacific  Ry.  Co.  v.  Taylor,  103  Tex. 
367,  126  S.  W.  1117,  1200,  In  which  it  was 
beld  that  where  property  was  shipped  by  rail 
from  one  Texas  station  to  another  on  the 
Mexican  border,  and  there  delivered  to  the 
shipper,  the  contract  was  Intrastate,  not  in- 
ternational, and  was  governed  by  the  Texas 
statute,  although  thd  shipper  Intended  to,  and 
did  on  receiving  It,  at  this  destination,  re- 
Sblp  over  another  line  to  a  point  in  Mexico. 

In  Coley  v.  K.  C.  So.  Ry.,  43  Tex.  Civ.  App. 
488,  96  8.  W.  96,  It  was  held  that  where  a 
railroad  engaged  in  putting  down  new  rails 
on  its  road  shipped  rails  from  one  state  to 
another,  and  the  cars  in  the  shipments  when 
tbey  reached  the  latter  point  were  held  until 
tbe  rails  were  needed  as  the  work  progress- 
ed, and  then  forwarded  at  different  times 


and  to  different  points  along  the  road,  said 
cars,  after  they  left  the  first  point  of  desti- 
nation within  the  state,  were  not  used  in  in- 
terstate traffic.  In  many  respects  the  last- 
dted  case  is  very  similar  to  the  one  under 
consideration,  and  notably,  in  that  tbe  rail- 
way company  was  the  consignor  and  the  con- 
signee both,  making  the  shipment  to  Its  own 
order.  It  had  the  rails  shipped  from  Colo- 
rado and  consigned  to  It  at  Mena,  Ark. 
When  they  reached  the  latter  point,  the  cars 
were  not  unloaded,  but  were  imt  in  tbe  yards 
and  beld  there  until  the  rails  were  needed  as 
tbe  work  progressed,  when,  as  before  stated, 
the  cars  were  forwarded  at  diilerent  times 
and  to  different  points  along  the  road. 

In  G.,  H.  &  S.  A.  Ry.  v.  Wood-Hagen- 
barth  OatUe  CJo.,  106  Tex.  178,  146  S.  W.  538, 
the  Supreme  Gburt,  In  an  opinion  by  present 
Oblef  Justice  PfailUps,  iUumlnates  this  gues- 
tloa  by  tbe  use  of  tbe  following  language: 
■  "As  to  whether  the  movement  of  the  cattle 
fr<»n  Valentine  to  'El  Paso  was  an  interstate  or 
intrastate  shipment  must  be  determined  by  the 
following  questions:  What  was  the  ultimate  des- 
tination of  the  riiipment  at  the  time  it  was  made? 
Though  the  ultimate  destination  may  have  been 
without  the  state,  was  there  any  break  or  in- 
terruption in  the  journey  by  any  delivery  of  the 
cattle  by  the  carrier  to  tite  consignee  at  EI 
Paso? 

"If  at  the  time  the  shipment  originated  Its  final 
destination  was  without  the  state,  and  it  moved 
to  such  destination  in  a  continuous  and  unin- 
terrupted journey,  unaccompanied  by  any  deliv- 
ery by  the  carrier  to  the  consignee  within  the 
state,  it  was  clearly  an  interstate  shipment  un- 
der the  well-established  rules  of  this  court  upon 
this  subject  On  the  other  hand,  if  there  was  a 
delivery  of  the  cattie  by  the  carrier  to  tbe  con- 
signee within  the  state,  it  was  an  intrastate  ship- 
ment, notwithstanding  it  may  have  been  the  in- 
tention of  the  shipper  at  the  time  the  shipment 
was  made  that  it  should  be  transported  to  a 
point  without  the  state  as  its  ultimate  destina- 
tion." 

By  tbe  test  hereinabove  given  by  the  Su- 
preme Court,  we  think  that  the  shipment  in 
tbe  Instant  case  is  easUy  distinguishable 
from  those  In  a  number  of  cases  dted  by  ap- 
pellant, tn  which  it  was  held  that  the  ship- 
ments were  Interstate  or  Intemattonal  in 
character.  For  instance,  in  T.  &  N.  O.  Ry. 
T,  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup. 
Ct  229,  67  L.  Bd.  442,  tbe  United  States  Su- 
preme Court  held,  in  an  opinl(m  by  Justice 
McKenna,  that  a  shipment  of  lumber  destin- 
ed by  the  purctaaser  for  export,  made  by  the 
seller  under  a  local  bill  of  lading  from  an  in- 
terior point  In  Texas  to  a  Texas  Gulf  port, 
at  which  the  lumber  was  unloaded  without 
delay  by  the  purchaser's  order  into  slips  or 
docks,  In  reach  of  ship's  tackle,  and  was  then 
loaded  into  chartered  ships,  by  which  it  was 
carried  to  foreign  ports — such  shipment  not 
being  an  isolated  one,  but  topical  of  many 
others — constitutes  foreign  commerce.  In  this 
last-cited  case.  Justice  McKenna  dtes  G.,  O. 
&  S.  F.  Ry.  V.  State  of  Texas,  supra,  and 
without  in  any  way  disturbing  tbe  holding 
in  that  case,  distingulshee  tbe  Sabine  Tram 
Oo.  Case  from  It,  and  further  says: 
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"The  facto  in  the  case  at  bar  are  different.  < 
The  lumber  was  ordered,  manufactured  and 
shipped  for  export  And  we  say  'shipped,'  for 
we  regard  it  of  no  consequence  tiiat  the  Sabine 
Company  liad  no  concern  or  connection  with  it 
after  it  reached  Sabine.  Its  relation  to  the  ship- 
ment was  a  perfectly  natural  one  and  did  not 
change  the  relation  of  the  Powell  Company  to 
it,  and  make  the  lumber  other  than  lumber  pur- 
chased at  Ruliff,  and  started  from  there  in  trans- 
portation to  a  foreign  destination.  The  findings 
are  explicit  and  circumstantial  aa  to  this.  And 
the  shipment  was  not  an  isolated  one  but  typical 
of  many  others,  which  constituted  a  commerce 
amounting  in  the  year  1906  to  14,667,670  feet  of 
lumber,  and  in  the  year  1906,  39,554,000  feet 
Nor  was  there  a  break,  in  the  sense  of  the  in- 
terstate commerce  law  and  the  dted  cases,  in  the 
CMitinuilT  of  the  transportation  of  the  lumber 
to  foreign  countries  by  the  delay  and  its  tran- 
shipment at  Sabine." 

[2]  We  do  not  tblnk  that  because  in  tlie  In- 
stant case  the  evidence  does  not  disclose  posi- 
tlTely  wbeth«r  the  co&l  was  in  tbe  same  cars 
at  Ft  Worth  as  those  in  which  It  was  ^pped 
from  Oklahoma  points,  or  whether  the  cars 
had  been  unloaded  and  reloaded  at  Denison, 
can  l>e  in  an;  way  determinative  of  the  is- 
sue Involved.  It  is  evident  that  there  was 
no  fixed  destination  in  the  mind  of  the  ship- 
per at  the  time  of  the  shipment  for  these 
cars  except  Denison,  but  that  the  subsequent 
disposition  and  movement  of  the  coal  was  to 
be  determined  after  its  arrival  at  Denison. 
Therefore  we  conclude  that  at  the  time  of  the 
injury  plaintiff  and  defendant  were  not  en- 
gaged in  interstate  commerce;  and  that  in 
tills  respect  the  federal  statutes  liave  no  con- 
trolling effect  upon  the  plaintiff's  cause  of 
action,  but  that  the  same  will  be  governed 
by  the  state  statutes.  Hence  we  overrule  ap- 
pellant's first,  second,  third,  and  fourth  as- 
signments, which,  in  various  forms,  present 
this  contention. 

[3]  The  special  issue  contained  in  defend- 
ant's requested  charge  No.  22,  which  was  re- 
fused by  the  court  and  the  refusal  of  which 
1b  assigned  as  error,  reads: 

"Did  the  plaintiff  know,  or  must  necessarily 
have  Icnown  in  the  ordinary  discharge  of  his 
duties,  that  said  sand  pipe  was  out  of  adjustment 
and  In  a  defective  condition,  and  of  the  danger 
incident  to  attempting  to  move  said  pipe  with  his 
foot,  with  such  knowledge,  while  said  engine  was 
in  motion?" 

In  its  answer  the  defendant  specially  plead- 
ed that: 
"Defendant  knew  of  the  condition  of  said  sand 

gipe,  or  by  the  exercise  of  ordinary  care  conld 
ave  known  it  and  also  knew  of  the  damages 
Ihcident  to  attempting  to  move  the  same,  and 
yet  with  such  knowledge  he  continued  in  the 
employment,  and  he  attempted  to  move  said  sand 
pipe  with  his  foot  which  he  knew  to  be  danger- 
ous, and  for  that  reason  he  assumed  all  the 
risks  incident  to  such  defective  condition  and 
of  the  manner  in  which  he  attempted  to  handle 
and  move  the  same,  and  by  reason  of  his  said 
knowledge  and  assumption  of  the  risk  he  is  not 
entitled  to  recover  against  this  defendant." 

By  article  6645,  4  Vernon's  Sayles'  Texas 
Civil  Statutes,  it  is  provided  that  the  defense 
of  assumed  risk  in  a  suit  against  a  railway 
company  for  the  death  or  personal  injury  of 


one  of  its  employes,  SbaQ  not  be  avaUable  tn 
the  following  cases: 

"First  Where  such  employ^  had  an  opportu- 
nity before  b^g  injured  or  killed  to  inform 
the  employer,  or  a  superior  intrusted  by  the  em- 
ployer with  Oie  authority  to  remedy  or  cause  to 
be  remedied  the  defect  and  does  notify,  or  cause 
to  be  notified,  the  employer,  or  superior  tliereof^ 
within  a  reasonable  time:  Provideid,  it  shall  not 
be  necessary  to  give  such  information  where  the 
employer,  or  such  superior  thereof,  already 
knows  of  the  defect 

"Second.  Where  a  person  of  ordinary  care 
would  have  continued  in  the  service  with  the 
knowledge  of  the  defect  and  danger,  and  in  such 
case  it  shall  not  be  necessary  that  the  servant  or 
employ^  give  notice  of  the  defect  as  provided  in 
subdivision  1  of  this  article." 

Except  as  so  limited  by  said  statute,  the 
CMumon-law  defense  of  assumed  risk  still  ob- 
tains. It  will  be  noted  that  in  defendant's 
plea  of  assumed  risk  the  exception  contain- 
ed In  the  second  subdivision  of  the  statute 
was  expressly  negatived.  It  thus  appears 
that  defendant  not  only  tendered  the  issue 
whether  or  not  the  case  came  wltliln  the  ex- 
ception, but  assumed  the  burden  of  showing 
that  it  did  not  And  in  the  special  issue  re- 
quested tliat  question  was  omitted;  neither 
has  appellant  cited  any  evidence  to  show  that 
the  case  did  not  come  within  the  statutory 
exceptions  noted.  In  view  of  this  condition 
of  the  record  and  as  the  Judgmoit  Is  to  be 
reversed  on  another  assignment,  we  deem  it 
unnecessary  to  discuss  the  question  of  wheth- 
er or  not,  in  the  absMice  of  evidence  show- 
tng  that  the  case  came  within  one  or  the  oth- 
er of  the  statutory  exceptions  noted,  the  aa- 
sigrmnent  now  under  discussion  should  be  sus- 
tained. 

[4]  In  the  opinion  of  the  majority,  what 
has  l)een  said  with  reference  to  the  failure  to 
submit  si)ecial  issue  No.  22,  is  applicable  to 
the  objection  urged  to  the  refusal  to  give 
special  charge  No.  4,  Involving  the  question 
of  assumed  risk  on  the  part  of  plaintiff  in 
attempting  to  push  the  sand  pipe  back  in 
line  with  his  foot  while  the  mgine  was  in 
motion,  and  instructing  the  Jury  that  If  they 
found  that  plaintiff  could  easily  have  stopped 
his  engine,  and  that  if  he  had  stopped  it  and 
had  then  attempted  to  adjust  said  sand  pipe 
with  his  foot,  the  accident  would  not  have 
occurred,  they  would  find  for  the  defendant 
This  charge,  not  Including  the  special  excep- 
tions contained  in  article  6645  supra,  did  not 
give  the  plaintiff  the  benefit  thereof. 

The  writer  does  not  concur  fully  with  the 
disposition  of  these  two  assignments,  and 
were  not  the  Judgment  of  this  court  to  be  de- 
termined by  other  questions  hereinafter  to 
be  discussed,  he  would  feel  impelled  to  em- 
body In  a  dissenting  opinion  his  views  with 
reference  thereto ;  but,  as  It  is,  he  wUl  con- 
tent himself  with  this  expression  of  his  dis- 
sent from  the  views  of  the  majority  above 
expressed. 

[S,  6]  in  the  seventh  assignment,  complaint 
is  made  of  the  submission  of  Q)ecial  Issue 
No.  8a,  as  toUows: 


Digit 


zed  by  Google 


TexJ 


laSBOVta,  K.  4k  T.  BT.  00.  OF  TEXAS  v.  FACE 


1057 


"What  nim  of  money,  which  if  pild  now, 
woDld  be  a  reasonable,  fair,  and  just  compen- 
sation to  bim  for  mental  and  physical  pain.  If 
an^,  resulting  and  sucfa  as  may  result  from  the 
injnries  received  by  bim,  if  any,  and  also  the  rea- 
sonable value  of  his  services  for  the  time  lost, 
by  reason  of  his  injury,  up  to  this  time,  if  any, 
and  also  for  his  diminished  capacity  to  labor  and 
earn  money  in  the  future.  If  any. 

"In  answering  this  question,  shonld  yon,  in  re- 
sponse to  the  issue  of  contributory  negligence, 
have  found  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  then  you  will  take  such  contrib- 
utory negligence  into  consideration  in  estimating 
■aid  sum,  and  diminish  the  amount  of  the  dam- 
ages found  by  you  in  proportion  to  the  amount 
of  negligence  which  yon  attribute  to  the  plain- 
tiff, as  compared  to  the  combined  negligence  of 
both  the  plaintiff  and  the  defendant.  If  you 
have  found  him  not  to  have  been  guilty  of  con- 
tributory negligence,  yon  will  not  diminish  bis 
damages  in  the  amount  yon  find  as  indicated 
above." 

Defendant  presented  a  epeclal  <^arge, 
wbicb  included  Che  submlssiou  of  the  fol- 
lowing issne: 

"How  much  shonld  plaintiff's  damages  be  di- 
minished as  a  result  of  his  own  contributory  neg- 
ligence?" 

To  the  failure  of  the  court  to  submit  this 
charge  and  issue  error  is  assigned  under 
the  eighth  specification.  We  are  of  the  Clin- 
ton that  the  court  should  have  submitted  the 
issues  so  that  the  jury  would  have  been  in- 
structed, either  to  find  separately  the  amount 
of  damages  the  plaintiff  had  sustained,  and 
the  amount  to  which  they  should  be  reduced 
because  of  plaintiff's  contributory  negligence, 
if  they  should  find  contributory  negligence, 
or  the  proportion  or  relation  which  plaintiff's 
contributory  negligence  bore  to  the  com- 
bined negligence  of  defendant  and  plaintiff. 
By  this  means  only  could  the  trial  court,  or 
can  this  court,  determine  the  amount  of  dam- 
ages that  the  jury  believed  the  plaintiff  had 
suffered,  independent  of  the  question  of  con- 
tributory negligence,  and  the  proportionate 
relation  that  plaintiff's  contributory  n^ll- 
gence  bore  to  the  combined  negligence  of 
plaintiff  and  defendant 

Under  the  particular  facta  of  this  case, 
this  court  Is  entitled  to  know,  as  was  the 
trial  court,  what  was  the  basis  of  the  finding 
of  the  jury  as  to  the  sum  allowed  plaintiff  as 
damages,  so  that  the  question  of  the  suffi- 
ciency or  excesslveness  thereof  may  be  In- 
telligently determined.  From  the  verdict  no 
one  can  tell  what  sum  the  Jury  found  plain- 
tiff would  have  been  entitled  to  tf  no  ques- 
tion of  contributory  negligence  had  been  In- 
Yolred,  nor  how  much  such  sum  was  re- 
duced. If  at  all,  by  reason  of  the  contrilnitory 
negligence  found.  Neither  can  it  be  told 
what  proportion  of  the  combined  negligence 
Involved  was  held  by  the  jury  chargeable  to 
the  plalutlff.  It  is  true  every  reas<»able 
presumption  should  be  entertained  In  sup- 
port of  the  judgment  rendered,  and  that  a 
special  verdict  should  be  liberally  construed 
so  that  It  will  stand,  rather  than  fall.  Dodd 
V.  Gaines,  82  O^ex.  429,  18  a  W.  618.  But  in 
tbis  case,  l>oth  by  objection  to  the  form  at 
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the  issue  as  submitted,  and  by  two  special 
charges  and  Issues  requested,  was  the  mat- 
ter brought  to  the  attention  of  the  court. 

[7]  A  special  verdict  must  dlreeOy,  fairly, 
and  folly  submit  to  the  jury  the  material  1»- 
sues  In  the  case,  and  shonld  be  sufficiently 
certain  to  stand  as  a  final  decision  of  the 
special  matters  with  wblcb  it  deals.  Klrby 
V.  P.  &  O.  B.  Co.,  89  Tex.  Otv.  App.  2S2,  88 
S.  W.  281;  Dunlap  ▼.  Canal  &  Mill  Co.,  48 
Tex.  Civ.  App.  2f»,  95  S.  W,  48;  State  v. 
Banner,  143  N.  C.  632,  S7  S.  B.  154,  24  L.  B. 
A.  (N.  S.)  46. 

[81  The  difficulty  that  may  be  presented  to 
a  court,  whether  trial  or  appellate,  in  deter- 
mining whether  the  verdict  and  the  judg- 
ment thereon  Is  excessive,  confronts  us  here, 
because  in  one  of  its  assignments  the  appe- 
lant charges  the  verdict  and  judgment  is  ex- 
cessive. We  are  unable  from  the  record  to 
say  whether  the  jury  found  large  damag«s  to 
plaintiff,  say  in  the  sum  sued  for,  to  wit, 
$60,000,  and  reduced  it  to  the  sum  recited, 
$17,500,  because  of  the  great  contributory 
negligence  of  plaintiff;  or  whether  they 
found  the  sum  to  which  plaintiff  would  have 
been  entitled,  irrespective  of  contributory 
negligence,  was  only  slightly  In  excess  of  the 
special  verdict  rendered,  say  $18,000,  but 
further  found  ttiat  plaintiff's  negligence  was 
slight  as  compared  with  defendant's,  and 
therefore  plaintiff's  damages  should  be  re- 
duced only  in  a  negligible  manner. 

We  are  of  the  opinion  that  the  contention 
of  appellant,  as  presented  in  the  seventh, 
eighth,  and  ninth  assignments,  should  be 
sustained.  Darden  v.  Mathews,  22  Tex.  320; 
Mussina  v.  Shepherd,  44  Tex.  623;  G.,  H. 
&  S.  A.  By.  V.  Botti,  22  Tex.  Civ.  App.  609, 
56  S.  W.  614;  Waco  Cement  Stone  Works 
V.  Smith,  162  8.  W.  1158;  RaUway  v.  Mc^ 
Clellan,  173  S.  W.  268 ;  Du  Boss  v.  Battle, 
34  S.  W.  148. 

Article  6649,  Vernon's  Sayles'  Texas  Civil 
Statutes,  provides  that  in  tiie  event  of  con- 
tributory negligence  In  this  kind  of  a  case, 
"the  damages  stuill  be  diminished  by  the  jury 
In  proportion  to  the  amount  of  negligence 
attributable  to  such  employ&"  We  have  no 
way  of  determining  whether  this  statutory 
requirement  was  complied  with  or  not.  The 
proportion  that  this  contributory  negligence 
bore  to  the  combined  negligence  was  one  of 
tlie  vital  Issues  in  the  case,  and  in  our  (pin- 
ion should  have  been  submitted,  when  prop- 
erly requested,  in  some  succinct  and  definite 
form  for  a  finding  by  the  jury,  and  the  fail- 
ure to  so  submit  It  constitutes,  as  we  think, 
reversible  error. 

[t]  The  questions  presented  in  assignments 
10  to  15,  inclusive,  attacking  the  findings  ot 
the  Jury  (1)  because  the  same,  as  claimed, 
are  vague,  obscure,  etc.,  and  (2)  because 
the  verdict  is  excessive,  are  disposed  of  by 
what  we  have  said  with  reference  to  assign- 
ments 7  to  9  above.  Nor  do  we  find  any  er- 
ror in  the  charge  of  the  court,  as  urged  in 
the  sixteenth  specification,  to  the  effect  that 
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It  was  the  dnty  of  defendant  to  exercise 
ordinary  care  to  famlsli  plaintiff  an  ordi- 
narily safe  machine  or  engine  with  which 
to  perform  the  services  required  of  him,  etc., 
as  well  as  to  exercise  oVdlnary  care  to  have 
the  same  Inspected  and  repaired  when  ont  of 
repair.  The  contention  is  made  that  this 
charge  authorized  the  Jury  to  find  acts  of 
negligence  on  the  part  of  the  defendant  not 
pleaded.  Plaintiffs  petition  alleged  that  the 
engine  was  out  of  repair  In  respect  to  the 
condition  of  the  sand  pipe,  and  that  defend- 
ant was  gdilty  of  negligence  in  permitting 
such  condition  to  occur  and  continue,  and 
In  not  having  the  engine  Inspected.  This 
Charge  only  purported  to  define  the  general 
duty  of  the  defendant  with  reference  to  fur- 
nishing equipment  and  appliances.  Later  in 
the  charge,  the  court  restricted,  by  the  sub- 
mission of  the  special  Issues  la  and  2a,  the 
right  of  recovery  to  the  specific  act  of  neg- 
ligence charged.  We  do  not  think  the  hold- 
ing in  S.  A.  &  A.  P.  Ry.  V.  Welgers,  22  Tex. 
Glv.  App.  344,  64  S.  W.  910,  cited  by  appel- 
lant, la  applicable  to  the  question  herein  in- 
volved. In  the  cited  case  plaintiff  relied  on 
the  alleged  negligent  act  of  defendant's  fore- 
man In  attempting  to  bolt  certain  timbers 
overhead  at  the  time  plaintiff  was  engaged 
underneath  in  repairing  a  bridge ;  said  fore- 
man's acts  being  alleged  to  have  caused  the 
embankment  to  cave.  It  was  evident  from 
the  pleadings  that  defendant's  alleged  neg- 
ligence was  not  predicated  upon  a  want  of 
care  in  failing  to  furnish  plaintiff  a  reason- 
ably safe  place  in  which  to  work.  Hence  the 
holding. 

[1 0-1 2]  We  do  not  find  any  error  In  permit- 
ting plaintiff  to  testify  that  "from  his  ex- 
perience and  observation  and  knowledge  of 
machinery,  locomotive  engines,  eta.  It  was 
the  custom  and  practice,  when  a  sand  pipe 
was  out  of  line  so  as  to  throw  the  sand  away 
from  the  rail,  for  an  engineer  to  put  his 
foot  against  it  and  push  it  around,"  as  com- 
plained of  In  the  seventeenth  assignment.  It 
Is  true  that  a  defendant  railroad,  in  order  to 
avoid  the  charge  of  negligence,  may  not  rely 
upon  the  fact  that  certain  other  railroads 
do  not  perform  the  duty,  the  violation  of 
which  is  the  subject  of  the  complaint  in 
plalntifTs  petition,  as  held  in  Railway  v. 
Eivanslch,  61  Tex.  8.  Nor  can  a  railway 
company  be  held  guilty  of  negligence  per  se 
for  failure  to  take  certain  precautions  which 
certain  other  railways  may  observe,  as  an- 
nounced in  Railway  ▼.  Nelson,  20  Tex.  Olv. 
App.  536,  40  S.  W.  710.  Yet  in  order  to  af- 
fect the  degree  of  plaintiff's  contributory 
negligence.  If  any,  we  think  It  was  admis- 
sible to  show  that  in  performing  the  act  of 
pushing  the  sand  pipe  with  his  foot,  plaintiff 
was  following  the  custom  and  practice  of  en- 
gineers generally.  Railway  v.  Puente,  30 
Tex.  Civ.  App.  246,  70  S.  W.  362  (writ  de- 
nied); Railway  v.  Bays,  40  Tex.  Civ.  App. 
162,  89  S.  W.  29;    Railway  v.  Schilling,  32 


Tex:  Civ.  App.  417,  75  8.  W.  64.    In  Baflwaj 
V.  Puente,  supra.  Justice  Neill  says: 

"Generally,  the  question  of  negligence  is  of 
such  a  character  that  it  may  be  presumed  that 
jurors  are  competent  to  decide  the  question,  opoo 
ascertaining  the  immediate  facts,  upon  being 
informed  as  to  the  law  by  the  coort.  Bat  is 
cases  where  the  question  involved  is  of  such  a 
character  that  the  jury  will  be  aided  by  hapg  ad- 
vised of  the  practice  of  others  under  like  circnm- 
stances,  such  evidence  is  competent,  at  least 
where  the  custom  is  a  general  or  universal  one" 
—citing  Gillette  Ind.  &  Col.  Dv.  j  128 ;  Railwaj 
V.  Reed,  88  Tex.  430,  31  S.  W.  1058 :  Railway 
V.  Nelson,  20  Tex.  Civ.  App.  536,  49  S.  W.  710. 

If  the  manner  of  remedying,  or  attempting 
to  remedy,  the  defect  followed  by  plaintifl 
was  In  accord  with  the  usual  custom  of  at- 
gineers  under  similar  circumstances,  as 
pleaded  and  testified  to  by  plaintiff,  such  a 
custom  might  reasonably  be  presumed  to 
have  been  acquiesced  In,  It  not  adopted,  by 
railroads  generally,  Including  defendant,  as 
held  in  the  Hays  Case,  supra. 

[13]  Without  further  enlarging  this  opm- 
ion,  already  too  long,  we  will  content  our- 
selves with  stating  that  we  do  not  find  any 
error  in  permitting  plaintiff  to  testify  that 
he  did  not  believe  It  was  possible  for  a  man 
to  have  loosened  with  his  foot  the  sand  pipe 
at  the  point  where  it  was  Joined  onto  the 
cylinder.  In  so  stating,  he  was  testifying 
as  an  expert,  with  an  experience  with  en- 
gines covering  a  period  of  more  than  35 
years. 

For  the  errors  mentioned  above,  it  is  the 
order  and  Judgment  of  this  court  that  the 
Judgment  of  the  trial  court  be  reversed,  and 
the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF 
TEXAS  V.  KERR.    (No.  8311.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortb. 

Jan.  29,  1916.     Rehearing  Denied 

March.  4,  1916.) 

1.  Appeai,  and  Ebsob  ^=»1064(1)— Tbiai.  «=> 
229— Cabbiaqe  of  Live  Stock— Iitstbcc- 
TioNS— Bepktition.  ^ 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, an  instmction  repeating  all  the  issoes  of 
negligence  which  bad  already  been  suboiitted  in 
the  instructions  gave  undue  emphasis  to  those 
issues,  harmful  to  the  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4219;  Dec.  tJig.  ^a 
1064(1);  Trial,  Cent  Dig.  S{  476,  6l5,  525, 
663;  Dec.  Dig.  «=»229.] 

2.  Evidence  €=>474(19)— Opinion  Evidencb 
—Value  or  Live  Stock— Knowledge  of 
Witness. 

In  a  suit  for  damages  to  a  shipment  of  live 
stodi,  where  a  witness  for  plaintiff  bad  testi- 
fied that  he  did  not  know  the  market  value  of 
such  cattle  at  destination,  his  estimate  that  i' 
the  cattle  had  reached  destination  in  good  con- 
dition, they  would  have  been  worth  on  the  mar- 
ket from  ^1.00  to  $2.50  a  head  more  than  in  the 
condition  when  they  arrived,  was  a  mere  guess, 
and  inadmissible. 

[Eld.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  S  2218;   Dec  Dig.  «s=.4T4a9).] 
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3.  TbIAI.   «S>251(3)— IlTBTKrCTZONB— Afpuca- 

BiUTT  TO  Pleading  and  Issues. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, where  defendant  made  a  general  denial  of 
its  negligence,  it  was  entitled  to  an  instmction 
that  if  any  of  the  alleeed  injuries  to  the  cattle 
were  due  to  the  Inherent  nature  or  proper  vice 
of  the  animals,  and  not  caused  by  any  alleged 
negligence  on  its  part,  no  damages  could  be  al- 
lowed for  snch  Injnry. 

[Bd.  Note.— For  other  cases,  see  TilaL  Cent 
Dig.  {  590;   Dec.  Dig.  4=92&1(8).] 

4.  Oabbiebs  ^=3227(3)  —  Injubt  to  Ltvb 
Stock— -PusADiN  o. 

In  such  suit,  it  was  not  necessary  for  de- 
fendant to  specially  plead  the  defense  of  injury 
from  the  inherent  propensities  of  the  animals, 
but  proof  thereof  would  be  admissible  under  its 
general  denial  of  the  negligence  charged  against 
it,  nnless  it  could  be  said  that  the  evidence 
showed  some  inherent  vice  in  the  parHcalar 
cattle  not  common  to  cattle  generally. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  i  956;   Dec.  Dig.  <8=9227(3).] 

6,  Tbial  9=s>263(1>— iNjtiBT  to  Litk  Stock— 

InBTBDOTIONB— lONOBINO    ISSUES. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle based  on  allegations  of  negligence  in  several 
respects,  an  instruction  submitting  tiie  converse 
of  the  theories  on  which  plaintuf  was  to  re- 
cover, omitting  one  of  the  issues  of  negligence, 
was  erroneous. 

[£)d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  618,  614 ;   Dec.  Dig.  «=>253(D.] 

6.  Affeal  and  Ebbob  €=>216(1)— Assion- 
KENT  OF  E!bbob— Requests  fob  Instbuc- 
noNS. 

In  sndi  case,  defendant  coald  not  be  heard 
to  complain  of  the  omission  in  the  appellate 
court,  in  the  absence  of  a  requested  instruction 
thereon. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Ehror,  Dec  Dig.  «8=>216(1);  Trial,  Cent.  Dig. 
I  637.] 

7.  Tbial  ^=>252(7)  —  Inbtbuctionb  —  Cow- 
rOKUITT  TO  Svidbncb. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, where  there  was  no  evidence  of  a  want  of 
care  in  loading  the  cattle,  an  instrnction  that  a 
want  of  care  would  be  negligence  was  without 
support  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  602;    Dec.  Dig.  <S=>252(7).] 

8.  Appbai.  and  Erbob  ®=>1068(1)— Habmless 
Ebbob— CuKui.ATirK  Evidence. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, the  refusal  to  admit  a  record  made  by  a 
witness  who  was  live  stock  inspector  at  the  mar- 
ket and  who  inspected  the  cattle  on  arrival,  pur- 
porting to  show  the  condition  of  the  cattle  and 
of  the  car,  was  not  error,  wbere  the  witness 
testified  to  the  same  facts  from  actual  memory. 

(Ed.  Note.— For  otlier  ca^es,  see  Appeal  and 
Error,  Cent  Dig.  {}  4195,  4200;  Dec.  Dig.  «=» 
1058(1).] 

Budc,  J.,  dissenting  fat  part 

Appeal  from  Tarnmt  Connty  Conrt;  Ghas. 
T.  Prewitt,  Judge. 

Suit  by  Edgar  Kerr  against  the  St  Louis 
Sontbwestem  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Thompson  ft  Barwlse  and  George  Thomp- 
son, Jr.,  all  of  Ft  Worth,  for  appellant 
Templeton  ft  Milam  and  C.  A.  Wright,  all 
of  Ft.  Worth,  for  appellee. 


DUNKLIN,  J.  Edgar  Kerr  Instituted  this 
suit  against  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas  to  recover  damages 
for  alleged  injuries  to  a  shipment  of  cattle 
over  the  defendant's  railway  from  the  town 
of  Commerce,  to  the  city  of  Ft  Worth,  and 
from  a  judgment  in  plaintiff's  favor  the  de- 
fendant has  appealed. 

The  suit  was  based  upon  allegations  of 
negligence  In  the  following  respects:  (1)  In 
falling  to  provide  suitable  pens  at  Commerce 
for  holding  the  stock  until  they  could  be 
shipped;  (2)  that  the  cattle  were  held  In 
such  pens  awaiting  shipment  for  an  un- 
reasonable length  of  time;  (S)  that  the  cars 
In  which  the  cattle  were  shipped  were  over- 
loaded; and  that,  after  starting  them  from 
Commerce  to  Vt  Worth,  they  were  rough- 
ly handled  and  unreasonably  delayed.  By 
reason  of  all  of  which  alleged  negligence 
plaintiff  claimed  that  the  cattle  were  crippled 
and  bruised,  suffered  a  shrinkage  in  flesh, 
and  became  stale  In  appearance,  and  thereby 
their  market  value  was  greatly  depreciated. 

The  first  four  paragraphs  of  the  coorfs 
charge  were  as  follows: 

"(1)  'Ordinary  care,'  as  that  term  is  used  in 
this  charge,  means  such  care  as  a  person  of 
ordinary  caution  or  prudence  wonld  use  under 
the  same  or  similar  circumstances.  A  failure 
to  use  such  care  constitutes  negligence. 

"(2)  It  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  keep  and  maintain  its 
stock  pens  at  Commerce  in  reasonably  good  con- 
dition for  the  handling  of  such  stock  as  were 
tendered  to  it  for  shipment  at  sudi  station,  and 
a  failure  so  to  do  would  constitute  negligence. 

"(8)  It  was  also  the  duty  of  the  defendant  to 
exercise  ordinary  c&re  to  run  and  operate  its 
freight  trains  for  the  transportation  of  freight 
over  its  lines  of  railway  at  regular  times,  and 
to  operate  same  for  the  transportation  of  such 
freight  as  was  tendered  to  it  for  shipment  with 
ordinary  care  and  dispatch,  and  a  failure  so  to 
do  would  constitute  negligence. 

"(4)  It  was  also  the  duty  of  the  defendant, 
upon  receiving  plaintiffs  cattle  in  its  shipping 
pens  at  Commerce,  to  exercise  ordinary  care 
to  load  and  transport  said  cattle  at  and  from 
said  station  to  their  destination  at  Ft.  Worth 
within  a  reasonable  time;  and  it  was  fnrtl\er 
the  duty  of  said  defendant  to  so  transport  said 
cattle,  and  to  handle  them  while  in  its  posses- 
sion with  ordinary  care  and  dispatch,  and  to 
avoid  injuring  them  unnecessarily.  A  failure  to 
exercise  such  care  In  loading  handling  and 
transporting  said  cattle  would  be  negligence." 

[1]  In  the  fifth  paragraph  of  the  charge, 
the  same  issues  of  negligence  already  submit- 
ted In  the  second,  third,  and  fourth  para- 
graphs were  again  submitted,  In  connection 
with  an  instruction  that  If  any  one  or  more 
of  such  allegations  of  negligence  was  or  were 
sustained  by  proof,  and  if  the  jury  should 
find  that  the  same  was  the  proximate  cause 
of  the  alleged  injuries  to  the  cattle.  If  any, 
and  their  market  value  was  thereby  depreci- 
ated, then  a  verdict  should  be  returned  In 
favor  of  the  plaintiff  for  the  amount  of  such 
depreciation.  We  are  of  the  opinion  that, 
in  thus  repeating  in  the  fifth  peragraiA  all 
of  the  issues  of  negligence  which  had  already 
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been  snbmltted  In  the  preceding  paragraphs, 
undue  emptaaslB  was  given  to  those  Issues 
which  was  probably  harmful  to  the  appel- 
lant, as  insisted  in  one  of  its  assignments  of 
error. 

[2]  Marvin  Thompson,  a  witness  for  the 
plaintiff,  over  the  defendant's  objection  was 
permitted  to  testify  that,  if  the  cattle  had 
reached  Ft'  Worth  In  good  condition  they 
would  have  beea  worth  on  the  market  from 
$1.50  to  $2.50  per  head  more  than  they  were 
worth  In  the  c(mdition  they  were  in  when 
they  reached  their  destination.  This  witness 
bad  already  tesUfled  that  he  did  not  know 
the  market  values  of  such  cattle  in  Ft. 
Worth,  and,  based  upon  that  testimony,  the 
defendant  objected  to  the  estimate  already 
mentioned,  for  the  reason  that  he  had  not 
properly  qualified  to  give  such  estimate.  Un- 
der the  circumstances,  the  estimate  of  dam- 
ages so  given  by  the  witness  necessarily  in- 
volved a  mere  gue^s,  and  the  objection  urged 
to  it  should  have  been  sustained.  A  differ- 
ent question  would  have  been  presented  if 
the  witness  had  estimated  the  depreciation 
on  a  percentage  basis,  rather  than  in  specified 
suma    H.-  B.  &  T.  Ry.  v.  Vogel,  156  S.  W.  261. 

[3, 4]  We  are  of  the  opinion,  further,  that 
the  court  should  have  given  an  Instruction  to 
the  Jury,  in  effect,  that  if  they  should  find 
that  any  of  the  alleged  Injuries  to  the  cattle 
were  due  to  the  inherent  nature  or  proper 
vice  of  the  animals,  and  not  caused  by  any 
alleged  negligence  on  the  part  of  the  defend- 
ant, then  for  such  injuries  no  damages  could 
be  allowed.  Nor  do  we  think  that  It  was 
necessary  for  the  defendant  to  specially  plead 
that  defense,  unless  It  could  be  said  that  the 
evidence  showed  some  inherent  vice  in  these 
particular  cattle  which  was  not  common  to 
cattle  generally.  Certainly,  proof  upon  that 
issue  would  be  admissible  under  the  general 
dmial  of  the  negligence  that  was  charged 
against  the  defendant,  and,  such  being  true, 
the  defendant  would  be  entitled  to  an  instruc- 
tion presenting  such  facts  affirmatively  In 
the  court's  charge.  Wells  Fargo  Eixpress  Go. 
V.  Benjamin  (Sup.)  179  S.  W.  513;  F.  W.  & 
D.  C.  By.  V.  Berry,  170  S.  W.  128. 

It  may  be,  as  insisted  by  the  appellee,  that 
the  requested  Instruction  upon  that  Issue  was 
argumentative  in  form,  and  therefore  proper- 
ly refused;  but  even  If  that  be  true,  the 
court  should  have  given  a  projper  Instruction 
In  the  main  diarge  presenting  that  defense, 
in  view  of  the  exception  taken  to  the  action 
of  the  court  at  the  time  In  falling  so  to  do, 
and  which  refusal  is  made  the  basis  of  an- 
other assignment  of  error.  Olds  Motor 
Works  V.  CJhurchin,  175  S.  W.  786. 

We  are  of  the  opinion  that  by  reason  of 
the  three  errors  noted  above,  considered  as 
a  whole,  the  Judgment  eihould  be  reversed, 
and  the  cause  remanded,  even  though  it  could 
be  said  that  any  one  of  those  errors  consider- 
ed alone  would  not  be  sufficient  to  require 
such  reversal. 


[1-71  We  deem  it  proper  to  notice  two  other 
criticisms  made  by  appellant  of  the  court's 
charge,  neither  nor  both  of  which  would  con- 
stitute reversible  error,  but  which  should  be 
avoided  upon  another  trial ;  one  of  which  Is 
that,  in  submitting  the  converse  of  tlie  the- 
ories upon  which  plaintiff  sought  a  recovery, 
one  of  the  Issues  of  negligence  was  omitted. 
Of  course,  defendant  could  not  be  heard  to 
complain  in  this  court  of  that  omission,  in 
the  absence  of  a  requested  instruction  there- 
on. The  other  criticism  is  to  that  part  of  the 
fourth  paragraph  of  the  charge  wherein  the 
Jury  were  told,  among  other  things,  that  a 
failure  to  exercise  care  In  loading  the  cattle 
would  be  negligence.  The  complaint  made 
of  that  instruction  Is  that  there  was  no  plead- 
ing or  evidence  raising  that  issue,  whldi  con- 
toition  is  borne  out  by  the  record.  It  is  not 
probalde  that,  reading  paragraph  4  of  the 
charge  as  a  whole,  the  Jury  interpreted  It  in 
the  manner  suggested  by  the  criticism  men- 
tioned. But  we  suggest  that  It  would  be 
advisable  to  so  frame  the  charge  on  another 
trial  as  to  avoid  that  criticism. 

[I]  We  are  of  the  opinion  that  there  was 
no  error  In  the  court's  refusal  to  admit  in 
evldraice  a  certain  record  made  by  the  wit- 
ness A.  J.  Ankerson,  live  stock  inspector  at 
Ft  Worth,  who  Inspected  the  plaintiff's  cat- 
tle at  the  time  they  were  unloaded  in  Ft 
Worth,  such  record  purporting  to  show  the 
condition  of  the  cattle  and  of  the  car  at  that 
time,  especially  as  the  witness  testified  to 
the  same  facte  from  actual  memory. 

For  the  reasons  noted,  the  Judgmeot  is  re- 
versed, and  the  cause  remanded. 

BUCK,  J.,  dissenting  to  action  of  majority 
on  fifth  assignment,  but  concurring  in  the 
reversal  of  Judgment  on  other  assignments. 


MUTUAL  FILM  OOBP.  v.  MORRIS  &  DAN- 
IEL.   (No.  8303.)  • 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  15,  1916.     On  Motion  for  Re- 
hearing,  Feb.  26,   1916.) 

1.  OOHTBACTS     «=s>10(4)— UNELATERAI.     COIT- 
TBACT. 

The  contract  is  unilateral,  and  so  termi- 
nable at  the  will  of  either  pnrty,  where,  though 
defendant  ain'eed  to  furnish  films  so  long  as 
plaintiffs  continued  in  business,  plaintiffa  did 
not  agree  to  take  them  for  sucn,  or  any,  def- 
inite period. 

[Bd.   Note.— For  other'  cases,   see  Contracts, 
Cent  Dig.  §  37 ;   Dec  Dig.  <&=»10(4).] 

On  Motion  for  Rehearing. 

2.  Statctks  €=>276(1)— Repeai^-Effect. 

Act  March  3,  1913  (Acts  33d.  Leg.  c.  127) 
§  4,  amending  Rev.  St  1911,  art  1902  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1902),  to  i>ro- 
vide  that  a  fact  alleged  in  the  petition,  not  be- 
ing denied  by  the  answer,  shall  be  taken  as  con- 
fessed, being  remedial,  is  not  available  on  ap- 
peal, where  repealed  after  the  trial. 

[EM.    Note.— For   other   cases,    see    Statates, 
Cent.  Dig.  $  371 ;   Dec.  Dig.  «=»276(1).] 
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8.  Pi.KADiira  4sa412— Mattbbs  or  Coicplaiht 

Not  Dknied— Rkquxst  to  Couht. 

That  plain  tiffis  may  avail  of  Act  March  8, 
1913,  I  4,  amending  Rev.  iSt.  1911,  art.  1902,  to 
provide  that  a  fact  alleged  in  the  petition,  not 
being  denied  by  the  answer,  shall  be  taken  as 
confessed,  the  court's  attention  must  be  called 
to  the  fact,  and  request  be  made  that  the  allega- 
tion be  taken  as  confessed. 

rod.    Note.— For   other   cases,   see   Pleading, 
Gent.  Vig.  §§  1387-1394;   Dec.  Dig.  Qs>412.] 
4.  Contracts    «=»28(3)  —  UwiiiATKRAi,    CoiT- 

TSACT— Etidbrce. 

Evidence,  in  an  action  for  breach  of  de- 
fendant's agreement  to  furnish  films  to  plain- 
tiffs so  long  as  they  remained  In  business,  held 
to  fail  to  show  that  plaintiffs  agreed  to  take 
and  pay  for  tiiem  for  such  period,  so  as  to  pre- 
vent the  contract  being  unilateral. 

[E<d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §1  133-140,  1S20,  1821;  Dec  Dig. 
«=>28(3).] 

6.  Afpeai.  and  Ekbob  «=9ll75(t9— Bevebsal 

— Kendebiro  OB  Remanoino. 

Where  though  the  necessity  of  proof  by 
plalntUFa  of  the  material  allegation  of  the  com- 
plaint, of  agreement  on  tbeir  part,  could  not 
well  have  escaped  their  attention,  and  they  of- 
fered the  testimony  of  the  only  persons  by  whom 
it  seems  the  necessary  proof  could  be  made,  and 
they  testified,  apparently,  fully,  without  mak- 
ing the  proof,  and  plaintiffs  in  their  motion  for 
rehearing  set  forth  no  fact  or  circumstance  tend- 
ing to  show  that  full  opportunity  was  not  afford- 
ed for  a  full  development  of  the  case,  the  provi- 
sion of  Vernon's  Saylee'  Ann.  Civ.  St.  1914, 
art.  1626,  that,  when  judgment  is  reversed,  the 
court  shall  render  sudi  judgment  as  the  court 
below  should  have  rendered,  and  not  the  excep- 
tion, that  when  it  is  necessary  that  some  mat- 
ter of  fact  be  ascertained,  the  cause  shall  be  re- 
manded for  a  new  trial,  Is  applicable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ctat.  Dig.  §4579;  Dec.  Dig.  <S=>1176(5).] 

6.  AppEAi    AWD    Ebbob    «=»768  — Bbiefs  — 
Statembkt— Failube  to  Contest. 

By  express  provision  of  Court  of  Civil  Ap- 
peals  rale  41  (142  S.  W.  ziv},  whatever  of  the 
statements  in  appellant's  brief  is  not  contest- 
ed will  be  considered  as  acquiesced  in. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3108;   Dec.  Dig.  «=3768.] 

Appeal  from  District  Court,  Taylor  Cooo- 
ty;  Thomas  I>.  Blanton,  Jadge. 

Action  by  Morris  &  Daniel  against  the  Mu- 
tual FUiu  Corporation.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
rendered. 

Smith,  Robertson  &  Robertson,  of  Dallas, 
for  appellant.  Eagene  De  Bogory,  of  Abilene 
and  W.  L.  Morris,  of  Albany,  for  appellees. 

CONNER,  a  J.  This  wppeal  is  from  a 
Judgment  for  |1,750  In  appellees*  favor  as 
damages  for  breach  of  an  alleged  contract 
nude  with  the  appellant  oorporatlcH}. 

fl]  Pretermitting  as  immaterial  a  discus- 
adon  of  a  number  of  assignments  presented, 
we  go  at  once  to  the  vital  question  in  the 
case.  The  appellees  alleged  that  they  were 
engaged  In  exhibiting  moving  picture  films  In 
the  city  of  Abilene;  that  UF>on  the  date  stat- 
ed the  appellant  corporation  agreed  to  fui^ 
nlsh  appellees  with  moving  picture  films  de- 
livered In  Abilene  weekly  at  a  rental  of  $28.- 


SO  per  week,  "so  long  as  the  plaintiffs  con- 
tinued in  the  picture  show  business  In  AM-- 
lene.''  it  was  alleged  that  the  appellees 
agreed  to  take  and  use  the  films  at  the  price 
and  upon  the  terms  stated  "as  long  as  the 
plaintiffs  continued  in  the  picture  show  busi- 
ness in  Abilene."  The  evidence  possibly  sup- 
ports the  finding  of  the  jury  to  the  effect  that 
the  appellant  corporation  agreed  to  furnish 
films  as  alleged,  but,  as  presented,  we  find 
the  evidence  wholly  wanting  to  support  the 
allegation  of  an  agreement  on  appellees'  part 
to  take  the  films  at  the  price  and  for  the  peri- 
od si>ecified.  The  contract,  therefore,  is  so 
plainly  unilateral,  and  terminable  at  the  will 
of  either  party  that  it  seems  only  necessary 
to  cite  some  of  the  authorities.  See  H.  &  T. 
C.  By.  Co.  V.  Mitchell,  38  Tex.  86;  Kraft 
Holmes  &  Co.  v.  Sims,  1  White  &  W,  Civ.  Cas. 
Ct.  App.  §  404;  Richardson  r.  Hardwlcke, 
106  U.  S.  252,  1  Sup.  Ct  213,  27  L.  Ed.  145 ; 
Doraey  v.  Packwood,  12  How  (U.  S.)  126,  13 
L.  Ed.  921 ;  OU  &  Pipe  Une  Co.  t.  Teel,  95 
Tex.  591,  68  S.  W.  979;  Tyler  Ice  Co.  v.' 
Coupland,  44  Tex.  av.  App.  383,  99  S.  W. 
133;  Campbell  v.  Lambert,  36  La.  Ann.  35, 
61  Am.  Rep.  1;  E.  L.  &  R.  R.  R.  B.  Co.  v. 
Scott,  72  Tex.  70, 10  S.  W.  99, 13  Am.  St  Rep. 
768 ;  A.  Santaella  &  Oa  t.  Otto  F.  Lange  Co., 
U56  Fed.  719,  84  C.  C.  A.  146;  American 
Cotton  Oil  Co.  V.  Kirk,  68  Fed.  791,  16  C.  C. 
A.  540;  Fowler  Utilities  Co.  v.  Gray,  167  Ind. 
1,  79  N.  B.  897,  7  L.  R.  A.  (N.  S.)  726,  120 
Am.  St  Rep.  344 ;  Bradshaw  v.  Terrell  Found- 
ry &  Mach.  Co.,  104  S.  W.  509. 

The  contract,  under  the  circumstances 
proven  being  terminable  at  the  will  of  either 
party,  was  unen,torceable,  and  appellant's 
I  failure  to  continue  furnishing  films,  as  charg- 
ed in  the  appellees'  petition,  furnishes  no  le- 
gal ground  for  xedresa  We,  accordingly, 
sustain  appellant's  assignments  attacking 
the  action  of  the  court  in  submitting  the  is- 
sue, the  verdict  of  the  Jury  thereon,  and  the 
Judgment  in  appellees'  favor. 

The  conclusions  so  announced  require  of  us 
a  reversal  of  the  Judgment  and  a  rendition  ot 
the  Judgment  in  appellant's  favor,  and  it  is 
accordingly  so  ordered. 

On  Motion  for  Rehearing. 
[2, 3]  Appellees  urgently  insist  that  we 
erred  in  reversing  the  Judgment  herein  be- 
cause of  a  want  of  evidence,  for  the  reason 
that  in  appellant's  answer  there  was  no  spe- 
cial denial  of  plaintiffs'  allegation  that  appel- 
lees "agreed"  to  take  and  use  the.  films,  which 
were  the  subject-matter  of  the  controversy, 
"at  the  price  and  upon  the  terms  stated  as 
long  as  the  plaintiffs  continue  in  the  picture 
show  business  in  Abilene."  And  they  cite 
section  4  of  the  act  of  the  Thirty-Third  Leg- 
islature, ai^roved  March  3,  1913,  amending 
article  1902  of  the  Revised  Statutes.  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  ait  1902). 
The  amended  article  reads,  in  part: 


^eoTot  other  easel  see  lama  toplo  and  KBT-NUMBBR  In  all  Ker-Numb«r«d  Digests  and  ladazM 
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"Onie  defendjLnt  in  his  answer  shall  plead  to 
each  fact  alleged  in  the  plaintiff's  petition,  and 
either  admit  or  deny  the  same,  or  deny  that  be 
has  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief.  And  any  fact  not  de- 
nied by  the  defendant  or  which  he  does  not 
deny  that  he  has  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief  shall  be  tak- 
en as  confessed,"  etc 

It  Is  true  that  In  the  defendant's  answer 
there  was  no  specific  denial  of  the  allegation 
quoted.  But  since  the  trial  below  the  act 
quoted  has  been  repealed  by  act  approved 
March  22,  1915.  See  General  Laws  1915,  p. 
155.  The  statute  above  quoted,  being  remedi- 
al in  its  nature.  Is,  in  c(»i8equence  of  the  re- 
peal, therefore  no  longer  available  even  In 
this  court  See  Etter  y.  Missouri  Paa  Ry. 
Co.,  2  WlUson,  Civ.  Cas.  Ct.  App.  (  60,  and 
authorities  therein  cited.  See,  also,  36  Cyc. 
p.  1228,  S  G.  Moreover,  it  has  been  the  hold- 
ing of  this  court,  as  well  as  of  other  courts, 
that  in  order  to  entitle  a  party  to  avail  him- 
self of  the  right  conferred  by  section  4  of  the 
act  of  1913,  because  of  a  want  of  a  verified 
denial  of  a  material  allegation,  it  is  necessary 
that  the  court's  attention  be  called  to  the 
fact,  and  request  be  made  that  the  allega- 
tion be  taken  as  "confessed,"  as  provided  in 
the  section  quoted.  Ashcroft  v.  Stephens,  16 
Tex.  Civ.  App.  341,  40  S.  W.  1086;  BaUroafl 
Co.  V.  Dye*  70  Fed.  24,  16  C.  O.  A.  604 ;  T.  & 
P.  Ry.  Co.  v.  Tomlinson,  169  S.  W.  217.  The 
record  fails  to  show  that  appellees  excepted 
to  any  part  of  appellant's  answer  for  a  wadt 
of  verification,  or  that  request  was  made  of 
the  trial  court  that  any  part  of  the  appellees' 
petition  be  taken  as  confessed.  We  are  of 
the  opinion,  therefore,  that  appellees'  first 
ground  of  error  In  the  motion  for  rehearing 
must  be  overruled. 

[4-t]  It  Is  further  Insisted  that  we  erred 
in  rendering  the  judgment  rather  than  in 
reversing  the  cause  for  another  trial.  Ap- 
pellees, in  support  of  this  ground  of  the  mo- 
tion, invoke  article  1626  of  Vernon's  Saylea' 
Texas  Civil  Statutes,  which  reads  that: 

"When  the  Judgment  or  decree  of  the  court 
below  shall  be  reversed,  the  court  shall  proceed 
to  render  such  judgment  or  decree  as  the  court 
below  should  have  rendered,  except  when  it  is 
necessary  that  some  matter  of  fact  be  ascer- 
tained, or  the  damages  to  be  assessed  or  the 
matter  to  be  decreed  is  uncertain,  in  dther  of 
which  cases  the  cause  shall  be  remanded  for  a 
new  trial  in  the  court  below." 

We  were  not  unmindful  of  this  provision 
of  our  statutes  in  announcing  our  original 
conclusion.  But  the  record  shows  that  the 
trial  proceeded  upon  the  appellees'  fourth 
amended  original  petition,  their  first  supple- 
mental petition,  and  a  trial  amendment,  and 
upon  defendant's  first  amended  original  an- 
swer and  its  first  and  second  supplemental 
answers.  And  the  necessity  on  appellees' 
part  to,  among  other  things,  prove  the  very 
material  allegation  that  they  had  agreed  to 
take  and  pay  for  the  films  promised  by  the 
appellant  corporation  could  not  very  well 
have  escaped  the  attention  of  the  parties 
and  of  tbe  court,  as  It  seems  to  us.    Upon 


this  point  it  further  appears  that  tbe  appel- 
lees offered  the  following  te6tim<Hiy,  and 
none  other  that  materially  affects  the  issue, 
via.: 

Charlie  Morris,  one  of  tbe  appellees,  after 
having  testified  that  the  appellees  had  leased 
the  film  business  In  Abilene  in  October,  1913, 
and  after  having  testified  that  he  had  com- 
municated with  Cherles  Tonchon  of  tbe  ap- 
pellant film  company,  requesting  a  continu- 
ance of  the  service  by  shipping  films  to  tbe 
appellees,  to  which  Touchon  consented,  and 
after  Itaving  further  testified  that  there  was 
"not  anything  said  over  tbe  telephone  then 
about  how  long  we  were  to  get  the  service; 
there  was  no  agreement  over  the  telephone 
about  how  long  we  were  to  get  the  service," 
further  testified: 

"I  did  not  talk  with  the  Mutual  people  any 
more  until  in  January,  1914,  in  regard  to  a  con- 
tract. I  then  talked  with  Touchon,  at  the  Mu- 
tual Film  Exchange  in  Dallas.  When  I  was 
in  Dallas  in  January,  I  told  Touchon  that  I  had 
heard  that  there  was  a  party  in  Abilene  trying 
to  get  our  service,  and  that  is  what  I  came  to 
Dallas  for,  and  to  see  about  service  for  a  new 
theater  we  bad  opened  here.  'Well,'  he  says, 
'there  is  nobody  trying  to  get  your  service,  Mor- 
ris,' and  he  says,  'They  could  not  get  it  if  they 
wanted  it.'  He  says:  'Our  business  relations 
have  been  very  pleasant,  and  we  don't  do  that 
kind  of  business.  We  don't  take  service  away 
from  a  man  as  long  as  he  pays  for  it.'  I  asked 
him  about  service  lor  the  Gem  Theater,  and  be 
did  not  know  where  I  could  get  service.  I  asked 
him  about  the  Universal  service.  He  said  it 
was  no  good.  We  then  had  a  conversation  in 
the  back  part  or  the  center  part  of  the  building 
in  regard  to  some  features  we  were  looking 
over — some  new  advertising  matter;  big  post 
cards  and  big  photographs— and  I  booked  some 
features  with  him.  By  'booking'  I  mean  con- 
tracting for  it.  A  feature  film  is  a  special  film 
on  any  special  feature  that  is  not  in  the  regular 
service.  It  is  called  a  feature,  that  might  be 
from  one  to  ten  reels.  That  is  a  special,  book- 
ing a  feature  is  contracting  for  it;  that  is,  con- 
tracting to  run  a  feature  separate  from  the  reg- 
ular program  on  a  certain  day  or  a  certain 
price.  We  were  going  to  run  this  at  the  Jewel 
Theater  in  Abilene.  Tonchon  patted  me  on  the 
back,  and  says,  'You  go  back  to  Abilene  and 
boost  your  business  and  rest  easy.'  He  says, 
'There  is  nobody  going  to  get  your  service. 
Nothing  else  specially  was  said.  He  said  he 
would  continue  shipping  to  Abilene  just  like  he 
always  had  at  the  same  price,  and  wanted  to 
know  if  I  wanted  any  new  machine  or  anything 
for  the  new  theater.  He  tried  to  sell  me  a 
motograph  pictnre  machine  for  the  Gem  Tlieat^. 
At  that  time,  the  Gem  Theater  was  located  in 
Abilene.  The  theater  that  we  were  running  at 
that  time  was  located  at  Abilene  in  the  Jewel 
Tlieater  building.  We  had  the  Airdome  then. 
*  *  *  I  don't  know  how  long  I  was  in  the 
office,  30  or  40  minutea.  I  was  back  there  that 
day,  and  hack  there  the  next  day.  We  were 
taUiing  most  of  the  time.  Tlat  is  all  that  I  can 
recall  that  was  said.  We  were  not  using  any 
other  films,  at  that  time,  than  the  Mutual  Film. 
I  don't  recall  anything  else  that  was  said  spe- 
cially, except  that  Mr.  Touchon  told  me  there 
was  nobody  trying  to  get  the  service,  and  could 
not  get  it  if  they  wanted  it ;  that  we  could  have 
it  Just  as  long  as  we  paid  for  it,  and  as  long  as 
we  was  in  the  show  business  in  Abilene.  •  *  • 
There  had  not  been  any  interruption  in  the 
service  of  the  Mutual  Film  Company  from  tbe 
beginning,  and  after  the  conversation  with  Mr. 
Touchon  that  I  have  testified  about  up  to  May 
16,  1914,  the  time  asked  about     We  got  films 
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every  day  ercept;  Sunday.  We  didn't  get  films 
on  Sunday.  We  got  a  regular  program  of  three 
films  a  day.  1  received  the  telegram  which  you 
now  show  me.  This  telegram  is  directed  to 
'Morris  and  Daniel,  Abilene,  Texas,  Jewel 
Theater.'  And  ireads  as  follows:  'Please  make 
other  arrangements  for  service  after  Saturday 
May  sixteenth.  Mutual  Film  Corp.  o£  Texas. 
9:27  P.  M.'  •  •  •  There  is  another  part  of 
the  conversation  that  I  did  not  recall  this  morn- 
ing, in  regard  to  keeping  the  service  in  the  Jewel 
Theater.  Mr.  Touchon  said  that  there  could 
not  anybody  get  our  program,  and  that  we  were 
to  have  it  exclusively;  that  no  other  show  in 
town  could  get  it,  and  that  we  could  have  it  as 
long  as  we  paid  for  it,  and  as  long  as  we  was 
in  the  show  business  in  Abilene,  and  that  he 
would  continue  to  deUver  films  to  Abilene  Just 
like  be  had  been  in  the  past    *    *    •  " 

Im  E.  Keys  testified: 

"My  name  is  I>.  E>.  Keja.  I  live  in  Abilene. 
At  one  time,  I  lived  in  Dallas.  While  I  lived 
in  Dallas,  I  met  Charlie  Morris  there  at  one 
time.  I  met  Charlie  at  the  Interurban  Station, 
and  we  went  over  to  some  film  exchange.  At 
the  film  exchange,  I  saw  this  gentleman  that 
was  flitting  right  over  there  a  while  ago,  with 
the  light  hair.  I  heard  a  conversation  between 
he  and  Charlie.  I  don't  know  that  I  can  ex- 
plain just  every  word  that  was  said  between 
tbem,  but  it  was  something  in  reference  to  the 
films  that  they  were  using.  Charlie  says,  'I 
heard  that  you  was  going  to  take  them  away 
from  me,'  or  something  that  way.  He  says, 
'Oh,  well,  there  is  nothing  to  it  that  I  know  of, 
as  long  as  you  pay  for  them;  everything  has 
been  sati^actory  so  far.'  He  said  there  was 
nothing  to  what  Charlie  had  heard.  Well,  they 
went  on  and  talked  about  something  else — I 
don't  know  what  all  they  did  say — and  then  they 
got  up  and  w«it  in  the  back  end  of  the  building 
—of  the  oflice." 

On  cross-examination  be  testified: 
"As  to  how  it  happened  that  I  went  over  to 
the  film  place  with  C%arlie  Morris,  I  was  going 
down  the  street  and  met  Charlie  there.  •  *  • 
I  could  not  say  what  the  name  of  that  Film 
Bx'change  was.  *  •  ♦  I  saw  Touchon  there. 
He  is  the  man  that  was  sitting  there.  •  *  '* 
No  one  else  was  with  Morris  at  that  time.  I 
went  inside  of  the  place ;  that  is,  on  the  inside 
of  the  exchange.  When  I  first  saw  Touchon, 
he  was  at  his  desk  there  inside  of  a  railing.  1 
did  not  have  any  conversation  with  Touchon. 
Morris  just  introduced  me  to  him,  and  he  asked 
me  if  I  was  in  the  moving  picture  business,  and 
I  told  him  no,  and  I  think  that  is  all  the  words 
we  said.  As  to  how  long  a  time  Morris  was 
talking  to  Toudion^  I  suppose  we  stayed  there 
maybe  20  or  30  minutes;  something  like  that. 
We  were  inside  the  railing,  both  of  us.  *  •  * 
I  might  have  heard  all  of  the  conversation,  but 
I  was  not  interested  in  it,  and  I  don't  know 
anything  about  it.  I  did  not  pay  any  particu- 
lar attention  to  it ;  nothing  more  than  I  would, 
just  being  in  conversation  anywhere  with  any 
one  else.  •  •  •  They  talked  there  where  I 
was  something  like  20  minutes,  and  then  they 
got  up  and  went  in  the  back  end  of  the  build- 
ing. 1  never  went  back  there  with  them  at  all, 
I  stayed  there  until  he  came  back,  and  when  he 
came  back,  I  got  up  and  went  on  off  with  him. 
•  *  •  The  portion  of  the  conversation  that  I 
remember  when  we  went  in  there  was  that  Mor- 
ris introduced  me  to  this  man,  and  Morris  says, 
1  heard  something  about  you  going  to  let  some- 
body else  have  my  business'  or  something  in  re- 
gard to  that.  •  •  •  He  told  Morris  that  he 
bad  not  heard  anything  about  it,  and  be  asked 
Morris  if  that  is  what  he  came  to  Dallas  for, 
or  something  that  way.  Morris  had  put  up  an- 
other show,  and  Morris  asked  him  about  getting 
films   for  the  othw  show.     Morris   asked   him 


Where  to  get  them,  and  he  told  Morris  he  did 
not  know  where  Morris  could  get  service.  Mor- 
ris asked  him  something  about  features.  Now, 
I  don't  know  what  there  is  about  that.  T  don't 
know  what  the  featiires  are,  and  when  they 
went  in  the  back  end  of  the  house,  I  never 
heard  any  more  of  the  conversation.  He  told 
Morris  that  as  long  as  he  paid  for  them,  and 

Said  him  what  he  owed  him,  be  did  not  see  why 
e  should  change,  or  something   in   regard  to 
that    That  is  what  Mr.  Touchon  said." 

Toachon,  while  testifying,  denied  that  any 
agreement  was  made,  but,  regardless  of  this 
denial,  we  think  the  conclusion  is  inevitable 
that  the  evidence  quoted  fails  to  show  tbat 
appellees  "agreed"  to  take  and  pay  for  the 
films  as  they  alleged.  In  addition  to  this. 
the  want  of  this  proof  was  specifically  point- 
ed out  on  the  original  hearing  under  appel- 
lant's second  assignment  of  error,  excepting 
to  the  refusal  of  the  court  to  give  a  peremp- 
tory Instruction  as  requested,  where,  among 
other  things.  It  was  stated  In  appellant's 
brief  that: 

"There  was  no  evidence  Aat  the  plaintiffs 
agreed  to  use  defendant's  films  in  their  picture 
show  at  Abilene  as  long  as  they  remained  in 
the  picture  show  business  in  Abilene." 

Appellees  made  no  answer  to  this  assign- 
ment, and  made  no  denial  of  the  statement 
so  made  in  appellant's  brief.  And  rule  41 
(142  S.  W.  xlv),  promulgated  for  the  govern- 
ment of  this  court,  expressly  declares  that: 

"Whatever  of  the  statements  of  the  appellant 
or  plaintiff  in  error  in  his  brief  is  not  contested 
will  be  considered  aa  acquiesced  in." 

In  the  foregoing  condition  of  the  record 
before  us,  we  fail  to  see  any  necessity  for  re- 
manding the  caase  in  order  "that  some  mat- 
ter of  fact  be  ascertained."  Appellees  offer- 
ed the  testimony  of  the  only  persona  by 
whom  it  seems  the  necessary  proof  could  be 
made.  These  parties  testified,  apparently, 
fully,  upon  the  trial,  and  appellees  In  their 
motion  for  rehearing  set  forth  no  fact  or  cir- 
cumstance which  tends  to  show  that  full  op- 
portunity was  not  afforded  by  the  trial  court 
for  a  full  development  of  the  case.  It  is  ap- 
parent that  other  contingencies  mentioned  in 
article  1626  have  no  application  to  the  pres- 
ent case. 

We,  accordingly,  adhere  to  our  original 
conclusions  and  overrule  the  motion  for  re- 
hearing. 


GBIBMO  MFG.  CO.  v.  COLEMAN  COUNTY; 
(No.  5693.) 

(Court  of  Ciidl  Appeals  of  Texas.     Austin. 

March  1,  1916.     Rehearing  Denied 

April  6,  1916.) 

1.  Counties      4=9113(1)  —  CoKMiasioNEita' 
CoTJBT— Powers— CoNTBAOTS. 

The  commissioners'  court  has  charge  of  the 
business  affairs  of  the  county,  and  it  alone  has 
authority  to  make  contracts  binding  upon  the 
county. 

[Ed.    Note. — For   other   cases,   see    Counties, 
Cent  Dig.  H  174,  176;  Dec.  Dig.  «S=s>113(l).) 
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2.  CouRTiKS     4=»118(6)   —    OoioassioNBBs' 

COUR-P— AGKNT— SHEBir». 

The  commlssionerB'  court  may  act  throuBh 
an  agent  appointed  by  them,  and  a  sheriff  not 
appointed  by  them  to  purchase  for  the  coonty 
was  net  their  agent  by  Tirtue  of  his  office. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  If  174,  180 ;    Dec.  Dig.  «=9ll3(6).] 

3.  CoBMTiE8.«=»124(2)  — Unatjthobized  Act 

OF  AOKNT— COMMIBSrOWKBa*  OOUBT— EATIFI- 
OATIOJr. 

A  county,  through  the  only  agency  by  which 
it  can  act,  that  is,  its  commissioners'  court,  may 
radfy  the  act  of  one  assuming  without  authority 
to  be  its  agent,  but  the  sheriff's  use  of  disinfect- 
ants purchaseo  by  him  without  authority,  over 
OtB  protest  of  the  court,  was  not  a  ratification; 
as  one  cannot  constitute  himself  the  agent  of 
another  against  the  other's  protest  and  then 
ratify  his  unauthorized  act  ao  as  to  bind  each 
other. 

[Ed.  Note.— Pop  other  cases,  see  Counties, 
Cent.  Dig.  i  185;   Dec.  Dig.  ®=>124(2).] 

Appeal  from  Coleman  County  Court;  W. 
Marcus  Weatherred,  Judge. 
.  Suit  by  the  Germo  Manufacturing  Compa- 
ny against  Coleman  County.     Judgment  lor 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  P.  Ledbetter  and  Woodward  &  Baker, 
all  of  Coleman,  for  appellant  Snodgrass,  Dl- 
brell  &  Snodgrass  and  Crit*  &  Woodward, 
all  of  Coleman,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.  On  February  25,  1912,  and 
for  some  time  prior  and  subsequent  thereto, 
W.  L.  Futeli  was  sheriff  of  Coleman  county. 
On  that  date  he  gave  an  order  to  appsllants 
to  ship  certain  disinfectants  to  appellee,  sign- 
ing said  order  "W.  I*  Futch,  Sheriff."  Dis- 
infectants were  necessary  to  maintain  the 
Coleiuaa  county  Jail  in  a  sanitary  condition, 
and  the  disinfectants  so  ordered  were  receiv- 
ed by  the  sheriff  and  used  by  him  and  his 
Jailer  in  disinfecting  the  jail.  The  account 
for  such  disinfectants  was  presented  to  the 
commisslouers'  court  of  Coleman  county  and 
disallowed,  whereupon  this  suit  was  brought 

On  June  13,  1911,  the  commissioners'  court 
of  Coleman  county  passed  an  order  that  no 
one  except  said  court  would  be  permitted  to 
purchase  disinfectants  for  the  courthouse  or 
Jail.  This  order  was  on  that  date  entered  of 
record  In  the  minutes  of  the  court,  and  the 
sheriff  was  informed  thereof.  Upon  the  trial 
hereof  Futch  testified  that  no  one  instructed 
him  t(»  buy  the  disinfectants,  that  he  did  so 
"on  his  own  book,"  and  that  he  did  not  con- 
consider  it  any  of  the  commissioners'  court's 
business. 

Prior  t9  E^bruary  25,  1912,  the  commis- 
sioners' court  contrncted  with  local  drug- 
gists to  furnish  disinfectants  for  the  court- 
house and  Jail,  but  the  sheriff  refused  to  use 
the  same  or  to  allow  any  portion  thereof  to 
be  brought  in  the  Jail.  Sutjaequent  to  the 
receipt  of  the  disinfectants  the  county  Judge 
and  commissioners  went  to  the  Jail  and  told 
the  party  that  they  there  found  in  charge  not 
to  use  the  disinfectants  bought  by  the  sher- 


iff, but  to  use  those  bought  by  the  oousty. 
The  sheriff  refused  to  allow  the  Jailer  to 
comply  with  this  request 

Upon  the  trial  of  this  canse  the  county 
Judge  Instructed  the  Jury  to  return  a  ver- 
dict for  the  defendant  They  did  so,  and 
Judgment  was  entered  accordingly,  from 
which  Judgment  this  appeal  is  prosecuted. 

Opinion. 

[1]  The  court  did  not  err  in  peremptorily 
instructing  the  Jury  to  return  a  verdict  for 
appellee.  The  couimiissioners'  court  have 
charge  of  the  business  affairs  of  the  county, 
and  they  alone  have  authority  to  make  con- 
tracts binding  upon  the  county.  Ferrier  v. 
Knox  County,  33  S.  W.  886 ;  Liumber  Co.  v. 
Van  Zandt  County,  77  S.  W.  960;  Feats  v. 
Nacogdoches  County,  71  Tex.  337,  9  S.  W. 
265 ;  Brown  v.  Reese,  67  Tex.  318,  33  S.  W. 
292 ;  Presidio  County  v.  Clarke,  38  Tex.  Civ. 
App.  320,  8&  S.  W.  475;  Fayette  County  v. 
Krause,  31  Tex.  Civ.  App.  569,  73  S.  W.  51. 

In  Ferrier  v.  Knox  County,  supra,  the 
court  said: 

"In  dealing  with  a  county  it  is  necessary  to 
have  an  express  contract  with  the  commission- 
ers' court,  and  that  court  can  speak  only  by  and 
through  its  minutes  and  records.  No  action  can 
be  maintained  upon  any  implied  prpmise  upon 
its  part  to  pay  for  anything."  Page  888,  col.  1, 
of  33  S.  W. 

In  Presidio  County  v.  Clarke,  supra,  speak- 
ing in  reference  to  the  contract  there  involv- 
ed, the  court  said: 

"To  be  binding  upon  the  county,  it  must,  on  its 
part,  be  made  through  the  proper  agency— the 
commissioners'  court.  3S  'Tex.  Civ.  App.  320, 
page  476,  coL  2,  of  85  S.  W. 

[2]  The  commissioners'  court  may  act 
through  an  agent  appitoted  by  them.  Futch 
was  not  appointed  by  the  commissioners' 
court  to  purchase  disinfectants.  He  was  not 
such  agent  by  virtue  of  his  office. 

[J]  A  county,  as  an  Individual,  may  ratify 
the  act  of  one  who  assumes,  without  author- 
ity, to  be  Its  agent  Brazoria  County  v.  Pad- 
gltt,  160  S.  W.  1170;  Brazoria  County  v. 
Kothe,  168  8.  W.  70;  Harris  County  v, 
Campbell,  68  Tex.  22,  8  S.  W.  243,  2  Am.  St 
Rep.  467 ;  Gallup  v.  Liberty  County,  57  Tex. 
Civ.  App.  175,  122  S.  W.  291;  Boydston  v. 
Eockwall  County,  86  Tex.  234,  24  S.  W.  '272. 
But  such  ratification  must  be  through  the 
only  agency  by  which  the  county  can  act, 
viz.,  Its  commissioners'  court  The  only 
claim  of  ratification  in  this  case  was  the  use 
of  the  disinfectants  over  the  protest  of  the 
commissioners'  court.  One  cannot  constitute 
himself  the  agent  of  another  over  the  protest 
of  the  alleged  principal,  and  thm  raUfy  his 
unauthorized  act  so  as  to  bind  such  princi- 
pal, by  doing  something  over  his  protest 
even  though  it  may  be  beneficial  to  such  al- 
leged principal. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  affirmed. 

Affirmed. 
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Duma  v.  whtfd  et  ai  (No.  loss.)* 

(Coart  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  17,  1916.    On  Motion  to  Reform 

Judgment,  March  9,  191&) 

1.  BVIOENCE  *=»460(7)  —  Pakol  Evidk»cb  — 

DBSCBIPTIOn   IN   DkED. 

In  a  deed  of  land  described  as  "420  acres 
oat  of  the  northeast  portion  of  the  Robert  HUl 
survey,"  the  uncertainty  of  description,  if  any 
appeared  upon  the  face  of  the  deed,  and  extrane- 
ous evidence  was  inadmissible  to  supply  what 
was  lacking. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  |  2121 ;   Deo.  Dig.  <Ss>4eO(7).] 

2.  Deeds  4s>38(1)  —  Irsuiticienot  or  Dx< 
scMPTioN— Validity. 

Such  deed  would  not  be  treated  as  void  for 
irant  of  a  sufficient  description  of  the  land  con- 
veyed, unless  the  description  was  so  defective 
that  the  land  could  not  be  located  by  an  inspec- 
tion of  the  deed  and  a  resort  to  those  muni- 
ments or  evidences  to  which  it  expressly  or  im- 
pliedly refers. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  70;    Dec.  Dig.  «=>38(i).] 

8.  Deeds  «s>41  —  Sttfficierct  of  Dksobif- 

noN— Evidence. 

Such  deed,  expressly  referring  to  the  land 
as  a  part  of  the  Robert  HiU  survey,  made  it 
proper  to  resort  to  the  field  notes  of  that  sur- 
vey to  ascertai*  its  location,  form  and  area. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  84 :  Dea  Dig.  «s>41.] 

4.  Deeds  «=>38(2)— Patented  Land— Sdcti- 

CIENCT  OF  DESOBirtlON— "PoBnow." 

A  deed,  conveying  "420  acres  out  of  the 
northeast  portion  of  ue  Robert  Hill  survey," 
was  Butlicient,  where  it  appeared  that  the  sur- 
vey contained  836  acres  and  was  in  the  shape 
of  a  square,  with  all  of  its  boundaries  running 
toward  the  four  cardinal  points  of  the  compass, 
and  that  the  grantor  had  previously  conveyed 
231  acres  in  the  northwest  corner  of  the  survey 
and  202  acres  in  the  southwest  comer  connect- 
ing with  the  tract  fiiat  conveyed,  as  the  word 
"portion"  might  be  treated  as  synonymouB  with 
"part,"  so  that  the  northeast  part  of  the  survey 
was  tliat  part  lying  between  the  north  and  east 
boundary  lines,  and  where  the  number  of  acres 
to  be  taken  from  that  part  of  the  survey  was 
equal  to  or  exceeded  the  area  contained  in  the 
northeast  quarter  wlien  subdivided  into  four 
equal  parts,  there  was  an  intent  to  include  at 
least  all  of  the  land  in  that  quarter,  and  to  fix 
the  northeast  comer  of  the  survey  as  the  north- 
east corner  of  the  land  conveyed,  and  from  that 
point  the  law  would  construct  a  survey  in  the 
form  of  a  square  sufficiently  large  to  embrace 
the  number  of  acres  called  for. 

[Ekl.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  65,  Tl;   Dec.  Dig.  «=338(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Portion.] 

6.  Deeds  «=»88(1)  —  "Dbscbiption"— Officb. 
The  office  of  the  "description"  in  a  deed  is 
not  to  identify  the  land,  but  to  furnish  means  of 
identification. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  66-67,  70,  73-76,  79;  Dec.  Dig.  «=» 
88(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Description.] 

6.  Evidence  «=»452— Extrinbic   EvIOENCI^— 
Desobiption— "Latent  Ambiouitt." 

A  "latent  ambiguity"  arises  when  a  deed 
expresses  more  than  one  method  for  identifying 
the  lines  or  comers  of  a  grant,  and  which  do 
not  harmonize  when  applied  to  the  ground,  or 


When  the  description  is  anch  that  it  ioiay,  with- 
out contradicting  or  ignoring  its  terms,  be  ap- 
plied to  more  than  one  tract  of  land;  but  no 
latent  ambiguity  arises  from  the  mere  fact  that 
the  calls  in  the  description  conflict  with  some 
prior  conveyance  not  referred  to  or  made  a  part 
of  the  instrument. 

[EM.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  2093-2101;    Dec.  Dig.  <S=»452. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Latent  Ambiguity.] 

7.  Deeds  ®=993  —  Constbuotion — Intent  or 
Gbantob. 

The  intention  of  the  grantor  must  be  gath- 
ered from  the  language  used. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §i  231,  282;   Dee.  Dig.  «=998.] 

8.  Evidence  «s>450<3)— Extbinsio  Evidence 
—"Latent  Ambiquitt." 

Where  there  is  no  conflict  in  the  terms  of 
the  description  of  a  deed,  and  it  fits  one  tract  of 
land  and  no  other,  there  is  no  "latent  ambigu- 
ity," and  no  occasion  for  the  admission  of  ex- 
trinsic evidence  to  explain  the  intention  of  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  2068,  2069;  Dec.  Dig.  «s> 
460(3).] 

9.  Deeds  «=»114(6)— Descbiption— Constboc- 

TION. 

Where  the  assignee  of  a  survey  of  836 
acres  in  the  form  of  a  square,  with  all  its  bound- 
aries running  toward  the  four  cardinal  points  of 
the  compass,  conveyed  231  acres  from  the  north- 
west corner  and  !a)2  acres  from  the  southwest 
comer,  connecting  with  the  first  tract,  his  deed 
conveying  "420  acres  out  of  the  nortlieast  por- 
tion or  part,  fixing  only  the  northeast  comer," 
evidenced  an  intention  that  the  land  conveyed 
was  to  be  regarded  as  forming  a  square,  with 
all  sides  running  toward  the  four  points  of  the 
compass,  conforming  to  the  north  and  east 
i>onndary  lines  of  the  survey,  and  leaving  the 
distances  south  and  west  to  which  tiie  call 
should  be  extended  a  mere  matter  of  mathemat- 
ical calculation,  whereby  the  block  would  l>e 
bounded  by  four  sides  1,630.8  varas  long. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  329,  388 ;   Dec.  Dig.  <9=3ll4(6).] 

10.  AsvEBSE    Possession    €=>71(3)— Convey- 
ance BY  One  Without  Title. 

The  three-year  statute  of  limitatiens  was 
not  available  where  the  portion  claimed  had  been 
disposed  of  by  the  assignee  of  a  survey  prior  to 
the  execution  of  the  tiond  for  titie  to  the  one 
under  whom  the  adverse  party  claimed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §i  422,  423;  Dec.  IMg.  «=> 
71(3).] 

On  Motion  to  Reform  Judgment. 

11.  TBK8PA88  TO  TbT  TITLE  «=>32— PLEADINa 

—Admission— Failubb  of  Title. 

In   trespass  to   try   title,   allegations   that 

Slaintiffs  purchased  the  land  described  from  one 
L  in  consideration  of  a  cash  payment  and  cer- 
tain vendor's  lien  notes,  and  that  N.  had  execut- 
ed to  them  a  deed  with  general  warranty  of  ti- 
tle; that  after  the  purchase  they  found  that 
it  was  clouded  by  reason  of  the  adverse  claims  of 
the  unknown  heirs  of  a  (iertain  person,  and  oth- 
er parties  defendant ;  that  their  titie  was  threat- 
ened by  the  adverse  claims  set  out  in  the  an- 
swers of  the  defendants ;  that  they  believed  that 
the  titles  set  up  by  defendants  were  paramount 
to  their  own  title;  and  that  they  would  be  dis- 
possessed, asking  a  jud^ent  against  their  war* 
rantnr  nud  a  cnncellation  of  the  vendor's  lieu 
notes — was  in  effect  an  admission  that  plaintiffs 
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had  no  title  to  that  part  of  the  land  deBCiibed 
in  their  petition. 

[EM.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Oent.  Dig.  H  89-41 ;   Dec  Dig.  «=» 

12.  Apfkal  and  Bbbob  «=3ll78(6)— Disposi- 
tion 07  Affeal— Rbvand  fOB  Trial  of 
Dauaoes. 

In  trespass  to  try  title,  where  the  warranty 
of  plaintiffs  grantor  failed  to  the  extent  of  the 
land  lost  to  plaintiffs  by  the  reformation  of  the 
judgment,  but  where  the  warrantor  was  a  par- 
ty to  the  suit,  not  denying  his  warranty,  and 
there  was  no  proof  of  we  exact  amount  of  the 
land  which  would  be  lost,  the  case,  as  between 
the  plaintiffs  and  their  warrantor,  would  be 
remanded,  to  enable  them  to  trr  the  issue  of 
damages  resnlting  ttom  a  breach  of  the  war- 
ranty. 

[£Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4614.  4616 ;  Dec.  IMg.  «8=> 

Appeal  from  District  Court,  Bed  Birer 
Oonnty;  Ben  H.  Denton,  Judge. 

Trespass  to  try  title  by  3.  A.  White  and 
another,  in  which,  after  White's  death,  his 
nephew  and  children  were  substituted  as  i>ar- 
tles  plaintiff,  against  unknown  heirs  of  An- 
derson King,  in  which  W.  O.  Diffle  filed  a 
plea  of  interrentlon,  asking  affirmative  re- 
lief against  plaintiffs,  and  making  P.  D. 
Wilson  a  party  defendant,  and  in  which 
Wilson  filed  an  answer  and  cross-bill.  Judg- 
ment for  defendants,  and  for  the  cross-oom- 
plalnant,  and  the  Intervener  appeals.  Re- 
formed and  afllrmed. 

Chambers  &  Blacl;,  of  Clarksville,  for  ap- 
pellant 8.  W.  Harmon,  Kennedy  &  Bob- 
bins, and  Iiennox  &  Lennox,  all  of  Clarks- 
TlUe,  and  Wright  &  Patrick,  of  Paris,  for 
appellees. 

,  HODGES,  J.  In  September,  1913,  J.  A. 
White  and  Dero  Austin  Instituted  this  suit 
in  the  district  court  of  Bed  Biver  county, 
against  the  unknown  heirs  of  Anderson  King, 
Jr.,  and  William  Gregg,  in  the  form  of  an 
acUon  of  trespass  to  try  title  and  to  about 
400  acres  of  land  described  as  a  part  of  the 
Bobert  Hill  survey  situated  in  Bed  Biver 
county.  Before  a  trial  White  died,  and  his 
widow  and  children  were  substituted  as 
parties  plaintiff.  Some  of  the  heirs  of  An- 
derson King  answered.  In  November,  1913, 
the  appellant,  W.  O.  DlfDe,  filed  a  plea  of  in- 
tervention, setting  up  a  claim  of  title  to 
about  200  acres  of  the  land  described  in  the 
plaintiffs'  petition,  and  asked  for  affirma- 
tive relief.  P.  D.  Wilson,  one  of  the  appel- 
lees, who  was  made  a  party  defendant, 
thereafter  filed  an  answer  and  a  cross-bill, 
in  which  he  set  up  title  In  himself  to  that 
portion  claimed  by  Diffie.  The  controversy 
was  finally  narrowed  to  one  between  DIffle 
and  Wilson,  as  to  which  had  the  title  to  the 
200  acres  they  both  claimed. 

The  Bobert  Hill  survey  was  patented  to 
Benjamin  Gooch,  assignee  of  Bobert  Hill, 
"September  24,  1853.  The  patent  recited  that 
the  original   certificate   was  transferred  to 


t 

I    JosiAH  Davidson 

«         251  AcRK  Tract. 

0* 


Gooch  February  7,  1840.  According  to  tlie 
fi^d  notea^  the  HOI  survey  contained  836 
acres,  and  was  In  the  shape  of  a  square 
whose  sides  were  2,173  varas  long.  On  May 
26k  IS^lf  Gooch  conveyed  by  bond  for  title 
231  acres  lying  In  the  northwest  comer  at 
the  Hill  survey  to  Josiah  Davidson.  On 
February  3,  1842,  be  conveyed  to  James  K. 
Sharp,  In  the  same  manner,  202  acres  lying 
In  the  southwest  comer,  and  connecting  with 
the  Davidson  tract.  The  following  diagram 
will  show  the  Hill  survey  and  the  subdivi- 
sions existing  after  the  sales  made  to  David- 
son and  Sharp,  and  also  the  land  involved 
in  this  suit: 
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[l-S]  The  appellee  Wilson  claims  title  un- 
der a  deed  from  Benjamin  Gooch  to  the 
heirs  of  Anderson  King,  assignee  of  William 
Gregg,  dated  December  3,  1854.  This  deed 
appears  to  have  been  executed  in  compllaaoe 
with  a  bond  for  title  given  by  Gooch  to  Wil- 
liam Gregg  on  November  10,  1843,  which 
recited  a  cash  consideratlcm.  The  appellant, 
Diffie,  daims'  under  a  grant  from  Gooch  to 
Wm.  0.  Young.  The  record  shows  that  on 
January  29,  1846,  Gooch  executed  a  bond 
for  title  to  Toung  for  200  acres  of  land  in 
the  Hill  survey,  lying  south  of  the  David- 
son tract  and  east  of  the  Sharp  land.  On 
December  5,  1854,  Gooch  executed  a  deed  to 
Wm.  O.  Young,  In  which  the  number  of 
acres  was  omitted,  but  whidi  In  other  re- 
spects contained  the  same  description  em- 
braced in  the  bond  for  title.  When  the  ap- 
pellee Wilson  offered  in  evidence  the  deed 
from  Gooch  to  the  heirs  of  Anderson  £^lng, 
it  was  objected  to  by  the  appellant,  Diffie, 
on  the  ground  that  it  was  void  because  of  a 
defective  description.  The  objection  was 
overruled,  and  the  deed  was  read  in  evidence. 
The  following  is  the  description  objected  to: 
"Five  hundred  and  eighty  acres  of  land  sit- 
uated in  the  county  of  Red  River,  State  of  Tex- 
as, on  Pecan  bayou  on  the  waters  of  Bed  river, 
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beins  a  portion  of  the  Bobert  HiU  survey  of 
land  and  a  part  of  the  Jamea  Basham  survey, 
to  wit :  Four  hundred  and  twenty  acree  oat  of 
the  northeast  portion  of  the  Bobert  HiU  survey, 
and  one  hundred  and  sixty  acres  out  of  the  east 
half  of  the  James  Basham  survey  of  three  hun- 
dred and  twenty  acres  adjoining  on  the  south- 
east the  Bobert  Hill  survey,  and  more  particu- 
larly descrihed  by  the  records  of  the  register's 
office  in  darksviUe." 

That  i)art  of  the  above  description  which 
refers  to  the  160  acres  out  of  the  Basham 
survey  Is  not  material  in  this  controversy. 
It  Is  contended  that  the  language  "four  hun- 
dred and  twenty  acres  out  of  the  northeast 
portion  of  the  Bobert  Hill  survey"  is  too  in- 
delinite  and  uncertain  to  enable  a  surveyor 
to  locate  land.  The  uncertainty  of  this  de- 
scription. If  there  is  any,  appears  upon  the 
face  of- the  grant  itself,  and  extraneous  evi- 
dence Is  not  admissible  to  supply  what  Is 
lacking.  The  general  rule  is  that  a  deed  con- 
Teylng  real  estate  will  not  be  treated  as 
void  for  want  of  a  sufficient  description  of 
the  land  conveyed  unless  the  descrlptiou  is 
80  defective  that  the  land  cannot  be  located 
by  an  inspection  of  the  deed  and  a  resort  to 
those  muniments  or  evidences  to  which  It  re- 
fers expressly  or  by  implication.  2  Devlin 
on  Deeds,  p.  1917.  Here  the  deed  expressly 
refers  to  the  land  as  a  part  of  the  Bobert 
HiU  survey,  and  thus  makes  It  proper  to  re- 
sort to  the  field  notes  of  that  survey  for  the 
purpose  of  ascertaining  its  location,  its  form 
and  the  number  of  acres  it  contains.  Brown 
V.  Chambers,  63  Tex.  131. 

[4]  Upon  examination  of  the  patent  we 
find  that  the  Hill  survey  contained  836  acres, 
and  is  in  the  form  of  a  square,  with  all  of 
Its  boundary  lines  2,173  varas  long  and  run- 
ning toward  the  four  cardinal  points  of  the 
compass.  The  deed  under  consideration  con- 
veys 420  acres  to  be  taken  out  of  the  north- 
east portion  of  that  survey.  We  think  the 
word  "portion,"  as  there  used,  may  be  treat- 
ed as  synonymous  with  "part,"  without  mak- 
ing any  material  variation  in  the  meaning  In- 
tended to  be  conveyed  by  the  grantor.  The 
description  would  then  read:  "Four  hun- 
dred and  twenty  acres  out  of  the  northeast 
part  of  the  Bobert  Hill  survey."  The  north- 
east part  of  a  survey  which  has  the  form  of 
a  square  is  that  portion  lying  between  the 
north  and  the  east  boundary  lines.  Where 
the  number  of  acres  to  be  taken  from  that 
part  of  the  original  survey  is  equal  to  or  ex- 
ceeds the  quantity  of  land  contained  in  its 
northeast  quarter  when  subdivided  into  four 
equal  parts,  there  Is  no  difficulty  in  saying 
that  the  parties  to  the  conveyance  Intended  to 
include  at  least  all  of  the  land  in  the  north- 
east quarter.  This  would  fix  the  northeast 
comer  of  the  original  survey  as  the  north- 
east comer  of  the  land  conveyed,  and  thus 
definitely  establish  a  starting  point  from 
which  to  construct  the  new  survey. 

Descriptions  similar  to  that  here  under 
consideration  have  been  held  sufficient  by  the 
courts  In  other  states.    Smith  t.  Nelson,  110 


Mo.  652,  19  S.  W.  734;  Goodhar  v.  Dunn,  61 
Miss.  618;  Enochs  v.  Miller,  60  Miss.  19; 
Bowers  v.  Chambers,  53  Miss.  259.  In  the 
last  case  cited  the  following  description  was 
held  to  be  good:  "Fourteen  acres  off  N.  E. 
corner  E.  half  S.  E.  quarter  section  20,"  etc., 
and  "thirteen  acres  oft  N.  end  W.  half  S. 
W.  quarter  N.  of  road,  section  21,"  etc.  In 
discussing  the  sufficiency  of  the  description 
the  court  said: 

"It  is  easy  to  lay  13  acres  off  of  the  end  of 
an  eighth  of  a  section,  and  l4  acres  oS  of  the 
northeast  quarter  of  an  eighth." 

In  GoQdbar  v.  Dunn  this  description  was 
held  to  be  good:  "Two  hundred  and  twenty- 
two  and  a  half  acres  off  the  south  and  west 
part  of  the  south  half  of  section  24."  The 
court,  in  discussing  its  sufficiency,  said: 

"By  this  description  is  conveyed  222^  acres 
to  be  laid  oS  in  a  strip  of  equal  depth  on  the 
southern  and  western  boundaries  of  the  half 
section,  which  lines  are  by  the  description  made 
the  base  lines  for  the  survey." 

In  Enochs  y.  Miller  this  description  was 
held  sufficient: 

"One  hundred  and  seven  acres  in  the  south 
part  of  southeast  quarter  of  section  22,  town- 
ship 3,  range  2  west" 

In  support  of  its  holding  the  court  referred 
to  Bowers  v.  Chambers,  supra,  and  McCready 
V.  Lansdale,  58  Miss.  879.  In  Smith  v.  Nel- 
son this  description  was  held  sufficient: 

"One  acre,  being  the  southeast  comer  of  the 
northeast  fourth  of  the  southeast  quarter  of 
section  2,  township  43,  range  24,  Henry  coun- 
ty, Missouri." 

In  passing  upon  the  qnestioo  the  Snpr^ne 
Court  of  Missouri  quoted  approvingly  the 
following  language  from  an  Ohio  decision: 

"That  corner  is  a  base  point,  from  which  two 
sides  of  the  land  conveyed  shall  extend  an  equal 
distance,  so  as  to  include  by  parallel  lines  the 
quantity  conveyed.  From  this  point  the  section 
lines  extend  north  and  east  so  as  to  fix  the 
boundary  west  and  south.  The  east  and  north 
boundaries  only  are  to  be  established  by  con- 
struction, and  the  rule  referred  to  gives  them 
with  sufficient  certainty." 

Applying  the  rule  referred  to  tn  the  above 
quotation,  we  have  the  northeast  corner  as 
a  definitely  fixed  point  where  a  survey  might 
begin,  with  the  north  and  the  east  boundary 
lines  definitely  determined.  It  remains,  then, 
to  locate  the  other  two  lines.  With  a  start- 
ing point  of  this  character  the  law  will  con- 
struct a  survey  In  the  form  of  a  square  suffi- 
ciently large  to  embrace  the  number  of  acres 
called  for;  there  being  no  natural  or  arti- 
ficial objects  mentiwied  which  would  limit 
the  size  of  the  square  to  a  .smaller  figure. 
Hence  we  conclude  that  the  deed  was  not 
subject  to  the  objections  urged. 

The  next  question  then  Is,  Did  the  court  err 
in  holding  that  this  deed  conveyed  all  of  the 
unsold  portion  of  the  Hill  survey ;  that  is,  all 
of  the  land  which  had  not  been  previously 
conveyed  to  Davidson  and  Sharp?  The  court 
filed  the  following  as  a  part  of  his  condn* 
sions  of  law: 

"The  deed  from  Benjamin  Gooch  to  the  hdra 
of  Anderson  King  conveyed  the  remainder  of 
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the  Bobert  Hin  survey,  deducting  the  Josiab 
Davidson  and  J.  M.  Snarp  tracts;  and  under 
said  deed  the  land  waa  located  and  generally 
recognised  as  covering  and  including  all  of  the 
land  in  the  Robert  Hill  survey  south  and  east 
of  the  J.  M.  Sharp  tract" 

[S]  While  there  are  no  specific  expreesiona 
In  the  court's  finding  to  that  effect,  he  must 
have  concluded  that  the  deed  from  Goocb, 
under  which  WUson  claimed,  when  applied  to 
the  land,  presented  a  situation  which  made 
It  proper  to  hear  and  consider  extrinsic  evi- 
dence In  order  to  determine  Just  where  the 
parties  Intended  the  south  and  west  boundary 
lines  to  run.  Extrinsic  evidence  was  admit- 
ted, over  the  appellant's  objection,  and  form- 
ed the  basis  of  the  court's  conclusion  above 
quoted.  That  evidence  consisted  of  facts 
tending  to  show  that  at  the  time  Gooch  made 
the  conveyance  to  the  heirs  of  Anderson 
King,  he  bad  previously  conveyed  to  David- 
son and  Sharp  all  of  the  Hill  survey  except 
403  acres  which  lay  principally  in  the  south- 
eastern portion  of  the  survey.  There  was 
also  evidence  tending  to  show  that  subse- 
quent imrchasera  holding  under  this  convey- 
ance from  Ooocfa  paid  the  taxes  on  and  cat 
timber  from  all  that  part  of  the  land.  The 
action  of  the  court  In  admitting  and  con- 
sidering'this  evidence  Is  defended  by  the  ap- 
pellees  with  the  proposition  that,  while  the 
deed  waa  free  from  any  patent  ambiguity 
which  would  destroy  Its  efficacy,  a  latent 
ambiguity  was  disclosed  when  the  descrip- 
tion it  contained  was  applied  to  the  ground. 

"The  ofiSce  of  descrijption  in  a  deed  or  other 
writing  is  not  to  identif|r  the  land,  but  to  fur- 
nish means  of  identification."  HoUey  v.  Curry, 
68  W.  Va.  70.  61  S.  E.  135.  112  Am.  St  Rep. 
V4i,  and  cases  there  cited. 

[8]  A  latent  ambiguity  arises  when  the  deed 
expresses  more  than  one  method  for  Identi- 
fying the  lines  or  comers  of  the  grant,  and 
which  do  not  harmonize  when  applied  to  the 
ground,  or  when  the  description  is  of  such 
a  diaracter  that  it  may,  without  contradict- 
ing or  Ignoring  its  terms,  be  applied  to  more 
than  one  tract  of  land.  No  latent  ambiguity 
arises  from  the  mere  fact  that  the  calls  in 
the  description  conflict  with  some  prior  con- 
veyance not  referred  to  or  In  any  manner 
made  a  part  of  the  Instrument  to  be  con- 
strued. 

[7, 1]  We  must  gather  the  Intention  of  the 
grantor  from  the  language  used ;  and,  where 
there  Is  no  conflict  In  the  terms  of  the  de- 
scription, and  that  description  fits  one  tract 
of  land  and  no  other,  there  is  no  latent  am- 
biguity and  no.  occasion  for  the  admission  of 
extrinsic  evidence  to  explain  the  Intentions 
of  the  grantor.  Jamison  v.  N.  Y.  &  T.  L. 
Co.,  77  S.  W.  969 ;  Thompson  ,v,  Langdon, 
87  Tex.  254,  28  S.  W.  934 ;  Johnson  r.  Archi- 
bald, 78  Tex.  96,  14  S.  W.  266,  22  Am.  St. 
Bep.  27;  Converse  v.  I^ngshaw,  81  Tex. 
277, 16  S.  W.  1081.  In  Thompson  t.  Langdon, 
referred  to  above.  Justice  Gaines,  of  our  Su- 
preme Court,  said: 

"The  lines  of  a  grant  must  be  established  by 
the  calls  in  iu  field  notes.    If  those  calls  are 


Inconsistent  then  certain  rules  of  oonstroction 
and  mere  parol  evidence  may  be  resorted  to  in 
order  to  resolve  the  doubt  and  to  establish  the 
line  which  was  actually  run  by  the  surveyor. 
It  is  but  a  case  of  a  latent  ambiguity  in  a  writ- 
ten instrument.  A  writing  unambiguous  upon 
its  face  may  become  doubtful  when  applied  to 
the  subject-matter  of  the  description.  On  the 
other  hand,  if  there  be  no  conflict  in  the  calla 
found  in  the  field  notes  of  a  survey,  there  is  no 
room  for  construction,  and  the  calls  most  speali 
for  themselves.  To  permit  the  introduction  of 
parol  evidence  to  vary  the  calls  would  be  to 
violate  the  familiar  rule  that  extraneous  evi- 
dence is  not  permissible  to  vary  a  written  in- 
strument" 

In  Johnson  y.  Archibald,  supra,  the  same 
Judge  said: 

"If  the  calls  in  a  grant  when  applied  to  the 
land  correspond  with  each  other,  parol  evidence 
is  not  admissible  to  vary  them  by  showing  that 
in  point  of  fact  they  are  not  the  calls  of  the 
survey  as  actually  made.  But  if  wliea  so  ap- 
plied thev  disclose  a  latent  ambiguity— that  is  to 
say,  if  -they  conflict  with  each  other — then  ex- 
trinsic evidence  may  be  resorted  to  in  order  to 
determine  the  conflict  and  to  show  the  land  ac- 
tually intended  to  be  embraced  by  the  calls  of 
the  survey." 

[»]  There  Is  In  the  description  before  us, 
but  one  fixed  point  from  which  to  begin  a 
survey — the  northeast  comer  of  the  Hill  sur- 
vey. If  the  description  contained  in  the 
deed  had  expressly  provided  this  as  a  be- 
ginning point  and  had  called  for  lines  run- 
ning west,  south,  east,  and  north,  of  equal 
length,  that  description,  when  applied  to  the 
ground,  could  have  disclosed  no  latent  am- 
biguity. The  only  means  given  for  locating 
the  south  and  west  lines  are  course  and  dis- 
tance. With  such  a  description  as  that,  ex- 
trinsic evidence  would  not  have  been  ad- 
missible to  show  that  the  lines  intended  to  be 
established  were  at  a  dilterent  place  from 
that  where  course  and  distance  would  locate 
them.  Such  evidence  would  violate  the  rale 
announced  in  the  cases  last  cited.  The  only 
ground  upon  which  the  sufficiency  of  a  de- 
scription nice  that  here  under  consideration 
can  be  sustained  is  the  conclusive  inference 
that  the  parties  intended  that  the  land  de- 
scribed should  be  bound  on  all  sides  by  lines 
of  equal  length  and  parallel  with  those  re- 
ferred to  in  the  deed.  If  this  inference  is  not 
to  be  treated  as  conclusive,  we  should  have 
different  deeds  with  precisely  the  same  field 
notes,  except  as  to  the  particular  comer 
where  the  start  was  to  be  made,  describing 
lands  lying  in  wholly  dUferent  forms.  What 
the  law  supplies  in  a  written  Instrument  Is 
to  be  treated  with  as  mudi  sanctity  as  that 
which  the  parties  have  themselves  put  there. 
The  description  In  this  instance,  to  be  held 
sufficient,  must  be  regarded  as  forming  a 
square,  with  all  sides  running  toward  the 
four  cardinal  points  of  the  compass  and  con- 
forming to  the  nort^  and  east  boundary  lines 
of  the  Hill  survey.  The  distance  south  and 
west  to  which  the  calls  should  be  extended 
Is  a  mere  matter  of  mathematical  calculation. 
A  square  block  containing  420  acres  would 
be  bounded  by  four  sides  1,839.8  varas  long. 

£10]  With  tiiat  oonstructicMi  of  die  deed,  it 
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appears  that  Gooch  conveyed  to  tlie  helra  at 
Anderson  King  only  a  part  of  the  land  in- 
volved In  this  controversy  between  Dlffle  and 
Wilson.  It  foUovfs  that  Dlffle  has  no  title  to 
the  land  claimed  by  Mm,  and  which  lies  with- 
In  the  limits  above  referred  to.  The  three- 
year  statute  of  limitation  Is  not  available, 
because  the  evidence  conclusively  tihows  that 
this  portion  had  been  dlsiK)sed  of  by  Gooch 
IHrior  to  the  execution  of  the  bond  for  title 
to  Yonng,  nnder  whom  Dlffle  claims.  Dixon 
T.  Cruse,  127  S.  W.  B81;  Saxton  v.  Oorbett, 
122  S.  W.  76;  Eliot  v.  Whitaker,  30  Tex. 
411;  Allen  v.  Root,  39  Tex.  589.  There  is 
no  evidence  In  the  record  of  any  lack  of 
notice  on  the  part  of  those  under  whom  Diffie 
claims  that  would  change  the  rule  annoanced 
In  the  cases  above  dted. 

We  therefore  conclude  that  the  court  erred 
In  rendering  Judgment  In  Wilson's  favor  for 
all  'of  the  land  In  controversy,  and  In  refus- 
ing to  enter  Judgment  In  favor  of  the  ap- 
pellant, Dlffle,  for  that  portion  of  the  Hill 
survey  claimed  by  him  and  which  lies  outside 
of  that  included  In  the  Gooch  deed  to  King. 
The  Judgment  of  the  trial  court  will  there- 
fore be  reformed  and  here  rendered  in  ac- 
cordance With  these  concluslcnB;  that  is, 
tliat  WUson  recover  that  portion  of  the  land 
in  controversy  Included  within  the  limits  of 
a  square  sufficiently  large  to  contain  420 
acres,  constructed  with  the  northeast  comer 
of  the  Hill  survey  as  the  starting  point,  and 
that  Dlffle  recover  all  that  portion  of  the 
land  in  controversy  Ijring  south  of  the  land 
herein  awarded  to  Wilson,  together  with 
costs  of  this  appeaL 

On  Motion  to  Reform  Judgment. 

The  appellant,  Dlffle,  has  filed  a  motion  to 
reform  the  Judgment  rendered  in  this  case, 
so  as  to  award  him  a  recovery  of  all  the 
land  lying  south  of  the  south  boundary  line 
of  the  square  containing  420  acres  as  out- 
lined in  the  original  opinion,  and  extending 
east  to  the  east  boundary  line  of  the  Hill 
survey. 

[11]  In  view  of  the  peculiar  character  of 
some  of  the  pleadings  in  this  case,  we  have 
had  some  difficulty  in  determining  Just  what 
the  form  of  the  Judgment  to  be  rendered  here 
should  be.  The  amended  original  petition  of 
White  and  Austin,  the  original  plaintiffs,  was 
in  part  in  the  form  of  an  action  of  trespass 
to  try  title.  -A  part  of  the  land  which  they 
described  as  theirs  is  included  in  that  claim- 
ed by  Dlffle  under  his  deed.  After  pleading 
in  the  form  of  an  action  of  trespass  to  try 
title,  the  plaintiffs  White  and  Austin  set  out 
otiter  facts  at  considerable  length.  They  al- 
lege that  they  purchased  the  land  described 
by  them  from  W.  T.  Norrls  in  consideration 
of  a  stated  cash  payment  and  the  execution 
of  certain  vendor's  Hen  notes,  and  that  Nor- 
rls had  executed  to  them  a  deed  containing  a 
general  warranty  of  the  title.  They  further 
allege  that  after  their  purchase,  and  upon  in- 


quiry into  the  true  status  of  the  title,  they 
found  that  it  was  clouded  by  reason  of  the 
adverse  claims  of  the  unknown  btixa  of  An- 
derson King,  and  unknown  heirs  of  William 
Gregg,  and  other  parties  defendant  After 
referring  to  the  various  answers  theretofore 
filed  to  former  amendments  of  their  original 
petition,  they  continue  as  follows: 

"That  plaintiffii'  title  to  the  entire  premises  is 
threatened  by  adverse  claims  set  out  in  answers 
of  all  the  defendants  herein  named,  and  plain- 
tiffs believe  and  allege  that  the  titles  set  np  and 
claiir.ed  by  said  defendants  are  parnmount  to 
the  title  of  the  plaintiSii,  and  that  plaintifiB  will 
be  dispossessed  and  evicted  from  said  premises." 

tJitder  further  averments  in  the  petition  a 
Judgment  Is  sought  against  Norrls  on  his 
warranty,  and  a  cancellation  of  the  notes  ex- 
ecuted by  White  and  Austin  in  consideration 
of  the  purchase  of  the  fatnd. 

It  appears  from  the  language  quoted  above 
that  these  plaintiffs  have  conceded  that  their 
title,  to  the  extent  of  the  c<Miflicts  presented 
in  the  answers  of  the  parties  named  as  de- 
fendants, which  Includes  both  Wilson  and 
Dlffle,  has  failed.  This,  in  effect,  appears  to 
be  an  admission  that  they  have  not  title  to 
that  part  of  the  land  described  in  their  pe- 
tition. Whether  they  intended  this  to  have 
all  the  legal  effect  of  an  admission  of  no  ti- 
tle may  be  doubted,  in  view  of  the  averments 
Qnt  appealing  In  their  amended  original  pe- 
tition. But  in  any  event,  when  we  go  to  the 
proof  we  find  that  the  plaintiffs  White  and 
Austin  have  failed  to  establish  a  title  to  that 
part  of  the  land  described  as  theirs  which 
lies  south  of  the  south  boundary  line  of  the 
square  block  containing  420  acres  and  con- 
structed in  accordance  with  the  rule  an- 
nounced in  the  original  opinion.  The  appel- 
lant, Dlffle,  in  his  pleadings  asked  no  affirma- 
tive relief,  but  merely  resists  the  claim  of 
Wilson  and  of  White  and  Austin  to  the  ex- 
tent of  the  conflicts  in  their  respective  claims. 
We  have  therefore  concluded  that,  as  be- 
tween White  and  Austin  and  Wilson  and  Dlf- 
fle, the  proper  Judgment  to  be  rendered  is 
that  White  and  Austin  and  Wilson  take  noth- 
ing by  their  suits  against  Dlffle  as  to  that 
portion  of  the  Hill  survey  described  In  their 
pleadings  which  lies  south  of  the  following 
described  line:  Beginning  at  a  point  on  the 
east  boundary  line  of  the  Hill  survey  1,539.8 
varas  south  of  Its  northeast  comer  and  run- 
ning thence  west  parallel  with'  the  north 
boundary  line  of  the  Hill  survey  1,639.8  varas. 
That  Is  the  effect  of  the  Judgment  hereto- 
fore rendered  by  this  court  against  WUson, 
and  of  which  he  has  made  no  complaint 
The  Judgment  will  therefore  be  reformed  so 
as  to  deny  any  recovery  to  White  and  Aus- 
tin of  the  lands  lying  south  of  the  line  above 
referred  to. 

[12]  To  the  extent  of  the  land  lost  to  White 
and  Austin  by  this  reformation  of  the  Judg- 
ment the  warranty  of  Norrls  has  failed,  and 
under  proper  pleadings  and  proof  he  mlg^t 
be  made  to  respond  for  breach  to  that  ex- 
tent   Norrls  la  a  party  to  thl#  sui^  and  "has 
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filed  an  answer  which  does  not  deny  the  ex- 
istence of  his  warranty  and  the  pajrment  of 
the  consideration  set  out  in  the  plaintiffs'  pe- 
tition. But  there  is  before  us  no  proof  of 
the  exact  amonnt  of  the  land  that  wlU  be 
lost,  and  we  are  therefore  nnable  to  accurate- 
ly determine  the  amount  of  recovery  that 
should  be  awarded  for  the  breach  of  the  war- 
ranty. As  between  Norrls  and  the  original 
plaintiffs.  White  and  Austin,  the  case  will  be 
remanded  to  enable  these  parties  to  try  the 
issue  of  damages  resulting  from  a  breach  of 
the  warranty.  While  the  testimony  shows 
the  consideration  paid,  it  does  not  show  the 
exact  number  of  acres  which  the  plaintiffs 
will  lose  to  Dlffle,  and  we  deem  this  the  best 
method  of  disposing  of  tliat  controveray, 
which  Is  a  separable  one.  In  all  other  re- 
spects not  Inconsistent  with  the  Judgment  as 
reformed,  the  Judgment  of  the  trial  court  is 
affirmed. 


CLEBURNE  PEANUT  &  PRODUCTS  CO.  v. 
MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS.* 
(No.  8294.) 

(Oonrt  of  CSvU  Appeals  of  Texas.     Ft  Worth. 

Jan.  22,  1916.    Rebearing  Denied, 

March  18,  1910.) 

1.  Tbiai.  «==>85— EMdenob— OsjEcnons. 

An  assignment,  complaining  of  the  ovemil- 
ing  of  an  objection  to  the  evidence,  presents 
nothing  for  review,  where  the  evidence  was  in 
part  admissible. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  22a-225;    Dec.  Dig.  «=985.] 

2.  Garbikbb   ®=3l33— Carbiaob    or   Goons — 
AcTtONs— Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
peanuts,  which  plaintiff  claimed  was  caused  by 
want  of  ventilation,  evidence  that  green  pea- 
nnts,  if  confined  before  snfficiently  dry,  would 
necessarily  be  damaged  is  admissible. 

[Ed.    Note.— For   otiier   cases,    see    Carriers, 
Cent  Dig.  fl  58a-«87,  606;  Dec  Dig.  «s9lS3.] 

8.  E^^IDENOE    <s»481(S)-- Qpimorr— Cabbiaob 

oj  Goods— Actions— BviDENOB. 

Where  plaintiff  claimed  that  a  ibipment  of 
I>eam]ta  was  injured  because  of  delay  in  ship- 
ment and  confinement  in  an  unventilated  car, 
testimony  as  to  the  time  for  transportation  of 
such  freight,  not  based  on  the  operatitMi  of  de- 
fendant's trains  or  the  witness'  personal  knowl- 
edge is  incdtaipetent. 

[Bd.   Note.— For   other   cases,   see   EJvidence, 
C«it  Dig.  If  22S1,  2254;  Dec.  Dig.  «=3481(3).] 

4.  Evidence  <S=542— Opinion— Cabbiaqk  or 
Goods— AonoNB— Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
peanuts,  testimony  that  the  peanuts,  if  in  prop- 
er condition  when  shipped,  would  keep  for  a 
longer  time  than  that  of  the  shipment  given  by 
experienced  dealers,  though  not  of  the  locality, 
is  admissible. 

[Ed.   Note.— For  other   cases,   see    Evidence, 
Cent  Dig.  {  23S6;    Dec.  Dig.  <&=>542.] 

5.  Afpeai.  and   Ebbob   «=>728(1)  —  Assign 

KENT  OF  BBB0»— SUinciKNCY. 

An  assignment  of  error  to  tlie  exclusion  of 
testimony  too  vague  to  show  what  testimony 
was  excluded  cannot  be  considered  on  appeaL 

(EU.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent  IHg.  S  8010;  Dec.  Dig.  «=>728(1).] 


6.  Appeal  and  Erbob  «s>1068(2)— Bbvocw— 
Habuless  Ebbob. 

The  exclusion  of  testimony  already  given 
by  the  witnesses  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4195s  4201 ;  Dec.  Dig.  «=> 
1058(2).] 

7.  E)viDENCB  «s»538  —  Opinion   Btidkncb  — 
Aduissibiutt. 

In  an  action  for  injnries  to  a  shipment  of 
peanuts,  which  it  was  claimed  were  confined 
too  long  in  an  unventilated  car,  testimony  that 
the  shipment  could  be  made  in  a  given  length 
of  time,  if  diligently  handled,  is  inadmissible 
as  an  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  BJvidence, 
Cent  Dig.  f  2348;   Dec.  Dig.  «=5»538.] 

8.  CAnKiERS    <S=»132— Cabbiagb    OF    Goods- 
Actions— Bubden  OF  Pboof. 

Where  a  shipper  expressly  alleged  that  the 
goods  were  in  good  condition  when  delivered  to 
the  carrier,  it  has  the  burden  of  proving  tlist 
fact 

[EM.  Note.— For  other  cases,  see  Carriers, 
OUit  Dig.  f  f  S78-682,  605 ;   Dec.  Dig.  (B=»132.] 

9.  Cabriebs    ®=»137— Cabbiaoe    of    Goods- 
Actions— Inbtbuohons. 

A  charge  in  an  action  for  injuries  to  a  ship- 
ment of  goods,  that  the  burden  of  proof  was  on 
plaintiff  to  make  out  a  case  is  not  objection- 
able, on  the  theory  that  when  a  shipment  is  de- 
livered in  good  condition,  but  arrives  damaged, 
the  burden  is  on  the  carrier  to  excuse  the  in- 
jury, the  proof  not  showing  without  contradic- 
tion that  the  shipment  was  in  good  condition 
when  received,  and  plaintiff  having  alleged  that 
it  was  delivered  in  good  condition,  tor  if  the 
burden  on  that  issue  had  shifted,  such  conten- 
tion should  have  been  presented  by  an  appro- 
priate request 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  if  694.  595 ;    Dec.  Dig.  «=>137.] 

10.  Pleadino     «s»127(2)— ADiaa8ioN»-CAB- 
BiAOE  OF  Goods. 

Where  a  shipper  of  peanuts  contended  the; 
were  damaged  l>ecau8e  the  car  furnished  could 
not  be  ventilated,  allegations,  in  the  answer  that 
the  shipper  was  negligent  in  loading  green  pea- 
nuts into  an  unventilated  car,  do  not  admit 
that  the  car  was  not  suitable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  267;   Dec.  Dig.  <S=9l27(2).] 

11.  Appeal   and    Erbob    «=>1033(5)— Habm- 

LBSS  E^BBOB— INSTBVOTIONB. 

In  an  action  by  a  shipper  for  iiriuries  to  a 
shipment,  the  giving  of  numerous  charges,  de- 
claring that  under  enumerated  circumstances 
verdict  should  be  for  the  shipper,  but  not  de- 
daring  that  a  failure  of  proof  wonid  reaaire 
verdict  for  the  carrier,  was  not  error  to  plain- 
tiff's injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror.  Gent  Dig.  f  4066;  Dec  Dig.  «=> 
1033(5) ;    Trial,  ^t  Dig.  §  687.] 

12.  I^AL    «=>280(l)—lN8TBncTiONB— Refus- 
al. 

The  refusal  of  requests  covered  by  the 
charges  given  is  not  error. 

lEH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  661;    Dec.  Dig.  «=»260(l).l 

Appeal  from  District  Court,  Jobnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Action  by  the  Cleburne  Peanut  &  Products 
Company  against  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas.  From 
a  judgment  for  defendant,  plaiutlfl  lyipeals. 
Affirmed. 


4=9For  other  cans  see  «un«  topic  and  KEY-NUUBEK  In  all  Kejr-Numbersd  Otgesta  and  IndeZM 
•Application  for  writ  of  error  pending  In  Supreme  Oourt 
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S.  a  Padelford,  of  Cleburne,  tor  appellant 
J.  M.  Cliaii)I)er8,  of  Dall^aa^  and  Brown  & 
Lockett,  of  Cleburne,  for  appellee. 

DUNKLIN,  J.  On  November  6,  1913,  the 
Cleburne  Peanut  &  Prodncts  Company  deliv- 
ered to  the  Missouri,  Kansas  &  Texas  Hall- 
way Cftinpany  of  Texas,  at  Cleburne,  Tex.,  a 
carload  of  peanuts  for  shipment  to  St  Jo, 
Mo.  The  shipment  was  made  in  a  closed 
car,  consigned  to  brokers,  and  reached  Itjs 
destination  November  12th,  and  was  tender- 
ed to  the  consignee  on  Nbvemher  13th.  Prior 
to  the  shipment,  dealers  in  St  Jo  had  con- 
tracted to  buy  the  peanuts  at  certain  fixed 
prices,  but,  after  inspecting  them,  refused  to 
accept  tbeni,  claiming  as  a  reason  for  such 
refusal  that  the  peanuts  were  not  tn  a  sala- 
ble condition.  PlalntilC  then  reshipped  the 
peanuts  to  Kansas  City,  where  they  were 
sold  at  prices  lower  than  those  for  which 
the  owner  bargained  to  sell  them  in  St  Jo. 
The  Cleburne  Peanut  ft  Products  Company 
Instituted  this  suit  for  damages  alleged  to  be 
the  difference  between  the  price  realized 
for  the  peanuts  when  sold  and  the  price  for 
which  they  had  contracted  to  sell  them  at 
destination.  Briefly  stated,  the  grounds  of 
negligence  alleged  in  plaintiff's  petition  as 
the  proximate  cause  of  the  damages  claimed 
were  that  the  car  in  which  the  shipment  was 
made  was  not  a  proper  car  for  that  purpose, 
in  that  being  a  closed  car,  the  peanuts  were 
not  properly  ventilated,  and  thereby  became 
damp  and  in  a  moldy  condition;  that  such 
car  was  saturated  with  coal  oil,  which  was 
absorbed  by  the  i)eanuts,  and  that  the  ship- 
ment was  unreasonably  delayed  In  reaching 
its  destination.  It  was  further  alleged  in 
plaintiff's  petition  that  the  peanuts  were  in 
good  condition  when  they  were  delivered  to 
the  railway  company  in  Olebume,  and  that 
by  reason  of  the  character  <^  shipment  it  was 
the  duty  of  the  defendant  to  handle  the  same 
as  a  preferred  or  "red  ball"  freight  to  the 
end  that  It  be  more  speedily  transported  than 
ordinary  freight  A  trial  of  the  case  before 
a  Jury  resulted  in  a  verdict  and  Judgment 
In  fttvor  of  the  defendant,  frcnn  which  plain- 
tiff has  appealed. 

Appellant's  brief  contains  95  pages,  pre- 
senting 44  assignments  of  error,  and  is  sup- 
plemented by  an  argument  74  pages  in 
length,  while  appellee's  brief  shows  70  pages. 

Many  objections  are  urged  to  the  consid- 
eration of  appellant's  assignments,  on  the 
ground  that  they  are  violative  of  the  rules 
prescribed  for  briefing,  several  of  whldi,  at 
least  appear  to  be  valid  objections.  How- 
«Ter,  as  we  have  examined  the  assignments 
and  have  decided  to  overrule  them  on  their 
merits,  we  shall  not  undertake  to  discuss 
those  objections,  a  discosslon  of  which  would 
necessarily  be  quite  v(4umlnou8. 

[1,  J]  The  peanuts  in  controversy  were  of 
the  crop  of  1913,  and  one  of  the  defenses  urg- 
ed by  the  railway  company  was  that  they 
•were  green,  wet  and  immature  wlien  shipped,  I 


and  any  damages  sustained  durlnir  the  sMp- 
ment  were  due  to  tliat  condition,  and  not 
due  to  any  negligence  on  tlie  part  of  the  car- 
rier. It  was  proven  by  uncontroverted  tes- 
timony that  If  green  or  wet  peanuts  are  con- 
fined In  bulk  wltliout  ventilatioa  for  any 
substantial  length  of  time,  they  will  neces- 
sarily heat  and  mold,  and  also  that  if  the 
ground  and  weather  are  wet  when  the  pea- 
nuts are  gathered,  it  is  necessary  to  dry 
them  before  shipment  According  to  the  tes- 
timony of  plaintiff's  witnesses,  these  peanuts 
were  purchased  from  farmers  in  the  fall  of 
1913,  and  were  in  proper  condition  for  ship- 
ment when  they  were  loaded  into  the  car. 
Complaint  is  made  of  the  introduction  of  the 
testimony  of  several  witnesses  that  they 
made  sales  of  peanuts  to  the  plaintiff,  in  the 
fall  of  1913,  which  were  not  in  good  condition 
for  shipment  and  ot  the  testimony  of  oth- 
er witnesses  that  certain  crops  of  peanuts, 
growing  In  the  same  vicinity  from  which 
plaintiff  purchased  the  shiiNment.ln  question, 
were  affected  by  the  rains  which  prevailed 
during  that  season,  and  that  if  peanuts  were 
confined  In  bulk  while  green  and  before 
they  were  sufficiently  dried,  they  vtIII  neces- 
sarily become  damaged  thereby.  The  assign- 
ment is  presented  to  the  admlsslcw  of  the 
testimony  of  all  of  the  witnesses  last  re- 
ferred to  as  a  whole.  A  part  of  the  testimony 
was  clearly  admissible,  and  this  would  be  a 
sufficient  answer  to  the  assignment  even 
though  a  part  was  subject  to  the  objections 
urged ;  the  principal  objection  Iieing  that  ttie 
witness  did  not  profess  to  know  anything  of 
the  particular  peanuts  in  controversy. 

[3]  The  shipment  was  by  "red  ball,''  or  pre- 
ferred freight  Plaintiff  offered  tiifi  testi- 
mony of  C.  T.  Jackson,  to  the  effect  that  a 
preferred,  or  red  ball,  shipment  of  >  peanuts 
could  be  transported  from  Cleburne  to  St 
Jo  in  tliree  days.  The  objection  sustained 
to  that  testlmcmy  was  that  the  witness  had 
not  shown  sufficient  knowledge  to  qualify 
him  to  give  sudi  an  opinion.  The  witness 
testified  that  he  had  shipped  peanuts  from 
Cleburne  to  St  Jo  and  other  points  for  two 
years,  that  he  had  gone  with  one  shipment  of 
cattle,  but  did  not  testify  that  he  had  gone 
with  any  shipment  of  peanuts  made  by  him, 
although  lie  knew  the  time  consumed  by  the 
edilpments  from  reports  made  to  him  by  con- 
signees. Nor  did  he  claim  that  any  of  the 
shipments  made  b^  him  was  over  the  defend- 
ant's line  of  railway;  nor  that  the  condi- 
tions under  which  such  shipments  were  made 
were  similar  to  the  conditions  of  the  ship- 
ment In  controvert.  Furthermore,  while  not 
presented  by  the  objection,  the  proper  Inquiry 
would  have  been  the  usnal  and  customary 
time  consumed  by  such  shipments.  Under 
such  drcumstances,  we  are  unable  to  say 
that  the  court. erred  in  excluding  the  testi- 
mony. 

Testim^y  ot  a  like  (diaracter  from  the  wit- 
ness Jacksom  was  excluded  on  a  similar  ob- 
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JectloD,  tb«  only  gnallflcatloa  given  by  tb&t 
wltneee  b^ng  that  he  had  had  a  wide  expe- 
rience In  shipping  peannts,  and  we  orerrale 
the  assignment  to  that  mllng  for  the  same 
reason. 

[41  Nor  was  there  error  In  admitting  the 
testimony  of  the  witness  named  In  the  fourth 
and  fifth  assignments.  In  efCect  that,  If  pea- 
nuts are  In  proper  condition  when  sacked 
and  shlKied,  they  will  keep  uninjured  for  a 
much  longer  period  of  time  than  that  con- 
sumed by  the  shipment  In  controversy.  The 
witnesses  were  exi)erlenced  dealers  In  pea- 
nuts, and  the  fact  that  they  had  never  han- 
dled peanuts  until  after  they  had  been  ship- 
ped north  of  the  Mason  Sc  Dixon  line  might 
possibly  bear  upon  the  weight  of  such  testi- 
mony, but  would  be  no  reason  for  rejecting  It. 

[5,  6]  Appellant's  bill  of  exception  No.  7, 
to  the  exclusion  of  testimony,  and  upon 
whldi  the  sixth  assignment  Is  presented,  is 
too  confused  and  vague  to  show  what  the 
testimony  was  which  was  offered  and  exclud- 
ed, and  mentions  only  one  witness,  while  in 
the  assignment  comidalnt  Is  made  of  the  ex- 
clusion of  the  testimony  of  three  other  wit- 
nesses also.  Ftirthermore,  it  appears  that  the 
witness  named  had  already  testified  substan- 
tially to  the  same  facts  which,  according  to 
this  as^gnment,  were  excluded. 

[7]  Plaintifr  offered  in  evidence  an  answer 
of  a  witness  shown  by  deposition,  in  effect 
that  a  shipment  of  peanuts  could  be  made 
from  Cleburne  to  St  Jo  in  from  three  to  five 
days  "if  diligently  handled."  There  was  no 
error  in  excluding  the  answer,  since  it  was 
but  an  opinion  of  Qie  witness  wi  a  mixed 
question  of  law  and  fact;  furthermore,  nei- 
ther in  the  bill  of  exception,  nor  in  the  state- 
ment under  the  assignment,  docs  it  appear 
that  the  witness  had  sufficiently  qualified  to 
give  such  opinion ;  that  being  the  specific  ob- 
jection urged  to  its  introduction.  H.  &  T.  C. 
Ry.  v.  Roberts,  101  Tex.  418,  108  8.  W.  808. 

[I,  I]  The  court  submitted  plaintiff's  cause 
of  action  substantially  as  alleged  In  the  peti- 
Oau,  coupled  with  the  usual  charge,  in  gen- 
eral terms,  that  the  burden  was  on  plaintiff 
to  make  out  its  case  by  a  preponderance  of 
the  evidence.  Api)ellant  invokes  the  rule  that 
when  it  is  shown  that  property  of  this  cliar- 
acter  is  delivered  to  a  carrier  in  good  condi- 
tion and  is  tcan^Mirted  and  delivered  to  the 
consignee  in  a  damaged  condition,  the  bur- 
den is  upon  the  carrier  to  show  that  such 
damage  was  caused  by  the  act  of  God  or  the 
public  enemy,  or  by  the  inherent  vice  of  the 
goods;  and  it  Is  insisted  that  the  charge  vio- 
lated that  ml&  The  vice  of  the  contrition  is 
in  assuming  as  an  nncontroverted  fact  that 
the  peannta  were  in  good  condition  when  de- 
livered to  the  carrier  at  Cleburne,  while  that 
issue  was  sharply  controverted  by  evidence 
Introduced  by  the  defendant.  Plaintiff's  «i- 
tire  case,  as  pleaded,  was  based  on  the  alleg- 
ed negligence  of  appellant,  and  it  was  ex- 
pressly alleged  that  the  peanuts  were  in  good 


condition  wta«i  delivered  to  tlie  defendant 
for  shipment  The  g»ieral  rule  which  places 
the  burden  on  plaintiff  to  make  oat  his  case 
by  a  preponderance  of  the  evidence  was  ap- 
plicable. Boswell  V.  PanneU  (Sup.)  180  S. 
W.  593.  And  if  the  burden  of  proof  did  shift 
under  any  view  of  the  evidence,  appellant 
cannot  complain,  in  the  absence  of  a  reqaest 
for  a  proper  instruction  to  that  effect 

[10]  Another  assignment  is  presented  to 
the  refusal  of  a  requested  instruction  that, 
as  the  defendant,  as  well  as  plaintUf,  had 
pleaded  that  an  unventilated  car  was  unsnlt- 
able  for  the  shipment,  then  the  burden  was 
upon  defendant  to  show  that  damages  to  the 
peanuts  from  heating  and  molding  was  due 
to  their  inherent  nature.  The  pleading  of  de- 
fendant referred  to  merely  presented  the  de- 
fense of  contributory  negligence  on  the  part 
of  plaintiff  in  loading  the  peanuts,  which'  were 
green,  and  hence  not  in  a  proper  condition 
for  shipment.  Into  a  closed  car  without  suf- 
ficient ventilation  for  peanuts  ia  that  condi- 
tion. The  effect  of  the  requested  instraction 
was  to  tell  the  Jury  that  defendant  had, 
by  its  pleadings,  admitted  that  the  car  was 
unsuitable  for  the  shipment,  even  though  the 
peannts  were  dry  and  in  a  proper  condition 
for  shipment,  which,  clearly  would  have  been 
improper. 

[11]  Many  other  assignments  of  error  are 
urged  to  the  different  paragraphs  of  the 
court's  charge,  in  which  the  different  theo- 
ries upon  which  plaintiff  would  be  entitled  to 
a  verdict  were  submitted.  In  none  of  these 
instructions  were  the  Jury  told  that  a  failure 
of  proof  of  the  afiirmative  of  any  one  or 
more  of  those  issues  would  entitle  defendant 
to  a  verdict  In  other  words,  all  those  in- 
structions were  favorable  to  plaintiff,  and 
present  no  affirmative  error  to  plaintiff's  in- 
jury, even  though  it  could  be  said  that  they 
did  not  present  every  theory  upon  whidi  a 
verdict  for  plaintiff  should  be  returned  ;  and 
that  fact  of  itself,  is  a  sufflcioit  answer  to 
all  the  assignments  last  referred  to.  Yellow 
Pine  Lumber  Ca  v.  Noble,  100  Tex.  358^  99 
S.  W.  1024;  Abilene  Ught  &  Water  Co.  v. 
Robinson,  146  S.  W.  1052,  and  authorities 
there  cited. 

[12]  The  record  contains  numerous  other 
special  instructions  requested  by  plaintiff, 
and  assignments  are  presented  to  the  refusal 
of  those  also.  After  a  careful  consideration 
of  all  those  instructions  and  the  assignments 
based  thereon,  we  think  It  sufficient  to  say 
that  all  material  issues  contained  in  such  in- 
structions were  sufficiently  and  properly  cov- 
ered by  the  main  charge,  and  that  no  reversi- 
ble error  is  shown  in  the  court's  refusal  to 
give  them. 

By  other  assignments  it  is  Insisted  that  the 
effect  of  instructions  given  in  certain  para- 
graphs of  the  court's  charge  was  to  exdude 
any  right  of  recovery  upon  some  of  the  is- 
sues of  negligence  relied  on  by  plaintiff  and 
supported  by  proof.    We  are  of  the  opinion 
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tiUit  an  the  material  iBBoee  of  negligenoe  re- 
lied on  by  plaintiff  were  presented  In  the 
court's  charge,  which,  when  read  and  consid- 
ered as  a  whole,  we  do  not  think  is  subject 
to  the  crltlclsin  last  mentioned. 

We  are  of  the  opinion,  farther,  that  the 
verdict  la  not  contrary  to  the  law  and  evi- 
dence, as  Insisted  by  another  assignment 

For  the  reasons  noted,  all  assignments  of 
error  are  overruled,  and  the  Judgment  is  af- 
firmed. 


tiEALKX  et  al.  v.  MUTUAL  IAJ>(D  CO.  et  aL* 
(No.  8305.) 

(Conrt  of  Cirfl  Appeals  of  Texas.    Ft  Worth. 

Jan.  22, 1018.    Rehearing  Denied 

March  4,  1916;) 

1.  HVSBAIVD  AND  WlFS  «=»27e(e)— COMHUWI- 

TT  Pkopbbtt— Authority  to  Conviy. 

Under  Act  Aug.  'M,  IbUi,  H  2,  H,  7  {aee  4 
Gammel's  Laws,  p.  469),  mokinK  it  unnecessary 
for  a  surviving  wife  to  administer  on  the  com- 
mnnity  proper^  of  herself  and  her  deceased  bus- 
band,  and  aotborizlng  her  to  manage,  control, 
and  dispose  of  the  property  as  may  seem  best  for 
the  interest  of  the  estate  after  filing  in  the 
county  court  an  inventory  and  appraisement  of 
all  the  community  property,  where  an  inventory 
and  appraisement  of  community  property  were 
filed  with  the  knowledge  and  authority  of  a  sur- 
viving wife  and  In  her  beiialf,  though  it  was  not 
signed  nor  verified  by  her,  but  by  third  parties, 
ft  was  sufficient  to  authorize  her  to  convey  full 
title  to  land  constituting  part  of  the  commu- 
nity property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  1038,  1039;  Dec.  Dig.  <8=> 
276(6).] 

2.  Recobdb  «b»17(7)  —  Pkbhumptions  —  C3ok- 

VKIANCK8. 

Where  the  records  of  a  county  conrt  have 
been  destroyed,  it  will  be  presumed,  in  support 
of  a  conveyance  by  a  surviving  wife  of  commu- 
nity property  where  there  has  been  filed  an  in- 
ventory of  the  community  property  not  Signed 
by  her  but  by  third  parties,  that  the  wife  made 
application  to  the  conrt  for  the  appointment  of 
appraisers  and  that  their  appraisement  was  duly 
approved  by  the  court 

[E^d.  Note.— For  other  cases,  see  Records,  Cent 
Dig.  8i  38,  48;    Dec.  Dig.  «s>17(7).] 

£rror  from  District  Court,  Tarrant  Coon- 
ty;  R.  H.  Back,  Judge. 

Action  by  Joella  Sealey  and  others  against 
the  Mutual  Lend  Company  and  others. 
Judgment  for  defendants,  and  plalntUTs 
bring  error.    Affirmed. 

M.  "D.  Gano  and  H.  C.  Jarrel,  both  of 
Dallas,  and  I>attlmore,  Gummings,  Doyle  & 
Bouldln,  of  Ft.  Worth,  for  appellants.  Mc- 
Lean, Scott  Sc  McLean  and  J.  C.  Terrell,  all 
of  Ft  Worth,  for  appellees. 

CONNER,  C.  J.  Joella  Sealey  and  others, 
claiming  as  heirs  of  Samuel  Sealey,  deceased. 
Instituted  this  suit  to  recover  an  undivided 
one-balf  interest  in  a  tract  of  land  situated 
In  Tarrant  county,  described  as  a  portion  of 
the  Daniel  Dulaney  survey  patented  by  the 
State  of  Texas  to  E.  M.  Daggett  as  assignee. 


The  plaintiffs  suffered  an  adverse  Jnd^ent 
In  the  court  below  and  have  prosecuted  this 
writ  of  error. 

The  defendants  claimed  by  virtue  of  a 
regular  chain  of  conveyances  emanating 
from  and  under  a  deed  from  Jane  C.  Sealey, 
surviving  wife  of  Samuel  Sealey,  to  R.  B. 
Maddox  in  1883.  The  defendants  also  claim- 
ed under  the  five  and  ten  years'  statute  of 
limitations.  Omitting  facts  unrelated  to  the 
question  upon  which  we  have  based  our  con- 
clusion, it  appears  that  the  surrey  of  which 
the  land  in  controversy  is  a  part  was  patent- 
ed by  the  state  of  Texas  to  E.  M.  Daggett 
in  May,  1856;  that  thereafter,  on  the  23d 
day  of  January,  1863,  E.  M.  Daggett  by  deed 
duly  executed  conveyed  said  land  to  David 
Wiggins;  that  thereafter,  on  the  12tb  day 
of  April.  1867,  David  Wiggins  and  wife^ 
Marry  Wiggins,  by  deed  duly  executed,  con- 
veyed said  land  to  Samuel  Sealey.  Samuel 
Sealey  died  intestate  in  Tarrant  county  on 
March  11,  1869,  leaving  as  bis  sole  heirs  and 
survivors  the  plaintiffs  in  this  case  and  his 
wife,  Jane  C.  Sealey,  The  following  inven- 
tory and  appraisement  was  offered  in  behalf 
of  the  defendants,  and  It  Is  admitted  that 
the  land  therein  referred  to  includes  the 
land  In  controversy,  viz.: 

"Inventory  and  appraisement  of  the  community 
property  of  Sam  Seialey,  deceased,  and  Jane  C. 
Sealey,  his  surviving  wife,  there  being  no  in- 
dividaid  property  belonging  to  either  ot  them. 

S40  acres  of  land  at  $2.76  per  acre. .  $1,485.00 
14   yoke  of   work   ozui,    yokee   and 

chains,    $40.00 560.00 

1  iron  axle  vagon lOO.OO 

2  wooden  axle  wagons,  $75  each..,.  150.00 

1   buggy  and  harness 100.00 

18  bead  stock  cattle,  $6  each 90.00 

1    mule 65,00 

1  mare  and  yearling  colt 65.0O 

1  gray  mare,  old 20.00 

Household  and  kitchen  furniture 200.00 

"State  of  Texas,  County  of  Tarrant 

"Personally  appeared  before  me,  the  under- 
signed authority,  W.  F.  Adams  and  F.  L,  Hart- 
man,  who,  being  duly  sworn  by  me,  says  that 
the  foregoing  is  a  true  and  correct  appraisement 
of  all  the  property  exUbited  to  ua  by  Jane 
Sealey,  surviving  wife  of  Sam  Sealey,  deceased. 

"W.  P.  Adams. 
"F.  L.  Hartmaa. 
"Sworn  and  subscribed  to  before  me  this  the 
29th  day  of  May.  1869. 

''a.  G.  Walker,  Co.  Clk., 
"By  H.  A.  Powell,  Deputy." 

This  instrument  was  Indorsed: 

"Sam  Sealey,  deceased.  Eletate  of  Inventory 
and  Appraisement.  Filed  June  2nd,  18U9.  Ex- 
amined and  approved,  B.  F.  Baridey,  JOCTCT." 

The  deed  from  Jane  0.  Sealey  to  B.  E. 
Maddox,  under  whom  the  defendants  claim, 
purported  to  convey  the  entire  Interest  in 
the  land  therein  described,  including  that  in 
controversy,  and  the  foregoing  inventory  and 
appraisement  was  offered  by  the  defendants 
in  error  to  show  the  qualification  of  Jane  C 
Sealey,  as  the  community  survivor,  to  con- 
vey full  title  as  she  purported  to  do  In  the 
deed  to  Maddox.    It  is  admitted  that: 


4s»For  otlier  caset  see  same  topic  aod  KBT-KUMBER  In  all  Key-Namberad  DlgoaU  and  Indexes 
18*  S.W. — 68    •Application  lor  writ  ol  error  pending  In  Supreme  Court 
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"If  Mis.  Sealey  was  duly  qualified  aa  aurvlTor 
of  the  community  estate  of  herself  and  deceased 
husband,  this  deed  (the  deed  to  Maddoz)  oon- 
veyed  the  title  to  the  land  in  controTersy,  end 
defendants,  who  deraigned  title  through  R.  E. 
Maddox,  are  entitled  to  judgment." 

The  court  admitted  the  inventory  over  ob- 
jection of  plaintiffs  to  error  to  be  herein- 
after Indicated,  and,  among  other  special  is- 
sues, submitted  to  the  Jury  the  following: 

"EHd  Mrs.  Jane  Sealey,  surviving  widow  of 
Samuel  Sealey,  file  the  instrument  purporting 
to  be  an  inventory  and  appraisement  of  the  com- 
munity estate  of  herself  and  deceased  husband, 
Samuel  Sealey,  and  purporting  to  be  signed  by 
W.  F.  Adama  and  F.  ll  Hartman,  aa  appraia- 
«rs?" 

1\>  which  the  jury  answered: 
"Mrs.  Jane  Sealey  did  not  personally  file,  but 
authorized  to  be  filed,  the  inventory." 

It  ia  thus  seen  that  the  question  of  wheth- 
er Jane  C.  Sealey  was  qualified  to  act  as  tlie 
community  survivor  in  the  disposition  of  the 
community  property  of  herself  and  Samuel 
Sealey,  deceased,  is  a  vital  one,  irrespective 
of  questions  relating  to  the  Issues  of  five  and 
ten  years'  limitation  under  wblch  tbe  defend- 
ants In  error  also  claim,  and  we  wOl  now 
address  ourselves  to  tbe  solution  of  the  vital 
question  so  presented. 

It  was  shown  that  the  conrtbouse  In  Tar- 
rant county  and  the  records  were  destroyed 
by  fire  on  March  29,  1876,  with  the  single 
exception  of  "Book  O"  of  the  probate  min- 
utes, from  which  the  inventory  and  appraise- 
ment in  question  was  copied.  It  was  also 
shown  that  W.  F.  Adams  and  F.  L.  Hartman, 
who  subscribed  to  the  Inventory  and  ap- 
praisement, were,  at  the  time  of  Samuel 
Sealey's  death,  near  neighbors  and  confiden- 
tial friends  of  the  family ;  that  on  the  19th 
day  of  August,  1873,  Jane  C.  Sealey  conveyed 
to  Wiley  Harris  a  portion  of  the  Daniel 
Dulaney  survey,  which  conveyance  recites: 

""Kiat  I,  Jane  O.  Sealey,  surviving  widow  of 
Samuel  Sealey,  deceased,  having  filed  an  inven- 
tory in  accordance  to  law,  for  and  in  considera- 
tion of  eleven  hundred  and  eighty  dollars  gold 
paid  to  me  by  Wiley  Harris,"  etc. 

This  deed  was  duly  acknowledged  b^oie 
the  proper  clerk  of  Tarrant  county,  who  cer^ 
tlfled  that  Jane  O.  Sealey  was  well  known  to 
him  and  that  she  appeared  before  him  and 
acknowledged  that  she  "signed,  executed  and 
delivered  said  deed  for  the  purposes  and  con- 
sideration therein  stated."  PlalntifTs  In  er^ 
ror  objected  to  the  Inventory,  and  here  con- 
tend that  it  was  void  and  unavailing  for  the 
purposes  for  which  it  was  offered,  because: 

"(1)  That  said  inventory  and  appraisement 
was  not  prepared  and  filed  by  tbe  said  Jane 
Sealey.  (2)  That  said  inventory  and  appraise- 
ment was  in  fact  prepared  and  filed  by  W.  F. 
Adams  and  F.  L.  Hartman,  parties  unknown  so 
far  as  the  records  disclose.  (3)  That  said  Jane 
Sealey  was  not  a  party  to  said  record,  or  to 
the  preparation  and  filing  of  said  inventory  and 
appraisement.  (4)  That  the  court  has  had  no 
supervision  over  the  person  of  said  Jane  Sealey 
by  virtae  of  which  the  preparation  and  filing  of 
said  inventory  could  hare  vested  in  her  any  au- 
thority to  dispose  of  the  property  of  the  com- 
munis estate  of  herself  and  deceased  husband." 


[1]  We  are  of  <vinloA,  bawever,  that  tHe 
«vldeiice  supports  the  Jury's  conclusion  that 
the  Inventory  and  appraisement  were  filed 
with  her  knowledge  and'  anthorltj  and  In 
her  behalf,  and  that  It  was  recognized  by 
the  proper  probate  ofibier  as  the  Inventory  of 
Jane  O.  Sealey,  and  that  as  such  tbe  In- 
ventory was  properly  admitted  in  evidence, 
and  Is  suflSdent  to  support  the  contention  of 
the  defendants  In  error  that  thereby  Jane  CS. 
Sealey  was  authorized  to  convey  to  R.  B. 
Maddox  full  tlUe  to  the  land  In  controversy 
as  she  purported  to  do  In  1883.  The  oon- 
trolling  statutes  In  force  at  tbe  time  relating 
to  the  subject  are  to  be  found  In  an  act  of 
the  Legislature  of  Texas  approved  August 
26,  1866,  entitled,  "An  act  supplementary  to 
the  act  of  March  13,  1848,  mtiUed,  'An  act 
better  defining  the  marital  rights  of  par- 
ties.' "  See  Gammel's  Laws  of  Texas,  toL  4, 
p.  469.  So  far  as  here  necessary  to  quote, 
sections  2  and  3  of  the  act  referred  to  read: 

"Sec.  2  That  it  shall  not  be  necessary  for  any 
surviving  husband  to  administer  upon  tbe  comr 
munity  property  of  himself  and  nis  deceased 
wife,  but  he  shall  have  the  exclusive  manage- 
ment, control  and  disposition  of  the  same  after 
her  death  in  the  same  manner  as  during  ber 
life  subject  to  the  provisions  of  this  act. 

"Sec.  3.  That  it  shall  be  the  duty  of  the  sur- 
viving husband  at  the  death  of  his  wife,  if  she 
have  a  surviving  child,  or  children,  to  file  in 
the  county  court  a  full,  fair  and  complete  in- 
ventory and  appraisement -of  all  tbe  community 
property  of  himself  and  deceased  wife,  to  be 
taken  and  recorded  as  in  cases  of  administration, 
and  to  have  the  same  force  and  effect  in  all 
suits  between  parties  claiming  under  it.  After 
which,  without  any  administration  or  further 
action  whatever  in  the  protnite  court,  he  shaH 
have  the  right  to  manage,  control  and  dispose  of 
said  community  property  both  real  and  personal, 
in  such  manner  as  to  him  may  seem  best  for  tbe 
interest  of  said  estate,  and  of  suing  and  being 
sued  with  regard  to  the  same,  in  tbe  same  man- 
ner as  during  the  life  of  his  wife.    *    •    •  " 

Section  7  of  the  act,  so  far  as  necessary  to 
quote,  provides: 

"That  the  surviving  wife  may  retain  the  ex- 
closiva  management  and  control  of  the  communi- 
ty property  of  herself  and  her  deceased  husband, 
in  the  same  manner,  and  subject  to  the  same 
rights,  rules  and  regulations,  as  provided  In  the 
foregoing  provisions  of  this  act    ♦    ♦    •  •» 

The  act  further  provides  that  tbe  survlTor 
ao  filing  an  inventory  shall  ke<H>  fair  and 
full  accounts  of  all  exchanges,  sales,  and 
other  disposition  of  the  community  property, 
and  upon  final  partition  shall  account  to  the 
legal  heirs  for  their  interest  In  the  com- 
munity property  and  In  the  Increase  and 
proceeds  of  tbe  same.  It  also  provides  that, 
If  the  survivor  should  fall  or  refuse  to  file 
an  Inventory  as  required  by  the  provisions 
of  this  act,  the  county  court,  upon  complaint 
made,  might  require  It  done,  or  otherwise 
grant  administration  upon  the  estate.  Tbe 
act  further  provides  that  If  It  should  appear 
to  the  court  as  In  any  way  necessary  for  the 
protection  of  the  property  belonging  to  the 
state,  or  should  any  of  the  heirs  make  prop- 
er complaint  of  mismanagement  or  waste, 
that  the  court  might  require  bond  and  se- 
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curlty  of  the  earvlror  for  the  proper  oian- 
agement  of  the  property,  etc. 

Of  this  act  It  was  said  by  our  Supreme 
Court  In  Cordler  t.  Cage,  44  Tex.  632: 

"The  act  of  1856  was  intended  and  designed 
by  the  Legislature  to  afford  an  easy  and  speedy 
mode  of  managing  and  controlling  community 
estates,  and  to  allow  a  survivor  to  manage,  sell, 
or  dispose  of  it,  relieved  of  the  trammels  thrown 
around  such  estates  prior  to  that  time,  and  that 
it  was  entitled  to  a  liberal  construction." 

It  wUI  be  noted  that  there  is  nothing  In 
the  statute  as  quoted  which  specifically  re- 
quires the  inventory  and  appraisement  to  be 
signed  or  sworn  to  by  the  survivor  in  per- 
son, and  an  Inventory  and  appraisement 
wanting  in  these  particulars  was  expressly 
upheld  In  the  case  of  Green  v.  Grlssom,  53 
Tex.  432.  The  inventory  and  appraisement 
in  that  case  was  made  by  E.  M.  Brock  and 
J.  N.  George,  who  had  been  appointed  by  the 
court  as  appraisers  and  who  made  a  verified 
statement  that  it  was  a  true  and  correct  In- 
ventory of  the  property  belonging  to  the  es- 
tate so  far  as  the  same  had  come  to  thetr 
knowledge.  So,  In  the  case  of  Long  v.  Walk- 
er, 47  Tex.  173,  an  Inventory  not  Including 
certain  lots  there  In  controversy  was  In  ef- 
fect upheld;  the  failure  mentioned  being  re- 
ferred to  as  an  irregularity  that  might  have 
been  corrected  upon  complaint  of  those  In- 
terested. And  In  the  case  of  Wlthrow  v. 
Adams,  reported  In  4  Tex.  GIt.  App.  438,  23 
S.  W.  437,  In  which  a  writ  of  error  was  re- 
fused by  our  Supreme  Court  (29  S.  W.  xxl), 
our  Court  of  Appeals  for  the  Third  District 
held  that  the  facts  that  an  Inventory  of  ooni> 
munity  property  filed  in  the  probate  court  by 
the  surviving  wife  did  not  In  terms  puri>ort 
to  be  an  inventory  of  all  of  the  community 
property,  and  that  it  was  not  filed  and  sworn 
to  by  her,  were  not  sufficient  to  Invalidate 
the  sale  of  community  property  by  her. 

[2]  Plaintiffs  in  error  Insist,  however,  that 
It  appeared  In  the  case  of  Green  v.  Grlssom, 
supra,  that  Mrs.  Grlssom  made  application 
In  open  court  to  file  an  Inventory  and  have 
the  property  appraised  under  the  provisions 
of  the  statute,  and  that  the  court  appointed 
appraisers  who  returned  an  inventory  that 
was  accepted  by  the  court  The  contention 
Is,  in  substance,  that  the  court  was  thus 
given  jurisdiction  over  the  person  of  the  sur- 
vivor, and  that  hence  the  omission  of  the 
survivor  to  in  person  sign  the  inventory  was 
not  ffttal.  It  Is  true  that  In  the  case  before 
us  it  was  not  made  to  appear  that  Mrs.  Jane 
Sealey  made  an  application  to  the  court,  but 
it  Is  to  be  remembered  that  the  probate  rec- 
ords of  Tarrant  county,  with  the  exception 
stated,  were  burned,  and.  If  necessary  to  our 
final  conclusion,  we  do  not  think  it  an  un- 
reasonable presumption  that  in  this  case 
Mrs.  Sealey  made  the  proper  application, 
which  has  been  destroyed,  for  the  appoint- 
ment of  appraisers ;  for  it  cannot  be  disput- 
ed that  an  inventory  and  appraisement  of 


the  community  property  Samuel  Sealey,  de- 
ceased, was  duly  presented  and  sworn  to  be- 
fore a  clerk  of  the  county  court  by  persons 
who  purported  to  so  act  in  a  most  formal 
manner,  and  whose  action  In  so  presenting 
the  inventory  seems  to  have  Ix^aI  formally 
approved  by  the  presiding  Judge  of  the  prop- 
er court.  The  evidence  fails  to  present  a 
suggestion  that  either  Adams  or  Harman 
could  personally  profit  in  this  transaction,  or 
that  there  was  fraud  or  collusion  of  any 
character  to  indicate  the  action  on  their 
part.  Moreover,  as  already  mentioned,  soon 
thereafter  Jane  C.  Sealey  executed  a  deed  to 
Wiley  Harris,  in  which  she  solemnly  de- 
clared. In  substance,  that  she  had  filed  an 
Inventory  of  the  community  estate  of  herself 
and  deceased  husband,  and  nothing  in  the 
record  suggests  that  this  declaration  could 
have  referred  to  any  other  inventory  than 
the  one  now  under  consideratlcm.  It  also 
appears  that  from  the  time  of  the  execution 
of  the  deed  by  Jane  C.  Sealey  to  R.  E.  Mad- 
dox,  until  about  the  time  of  the  institution 
of  this  suit  tn  1911,  neither  Jane  C.  Seal^, 
nor  any  of  the  plalntiUs  in  error,  paid  taxes 
upon,  or  otherwise  claimed,  the  land  In  con- 
troversy. So  that,  on  the  whole,  we  conclude 
that  under  the  circumstances  of  this  case, 
after  the  lapse  of  40  years  from  the  date  of 
Jane  C.  Sealey's  deed  to  B.  E.  Maddox,  we 
must  uphold  the  Judgment  of  the  court  below 
in  behalf  of  the  defendants  in  error,  on  the 
ground  that,  before  making  the  deed  to  R.  "E. 
Maddox  conveying  the  entire  interest  in  the 
land  in  controversy,  Jane  C.  Sealey  had  duly 
qualified  herself  to  so  do  under  the  act  of 
1856. 
Affirmed. 

BUCK,  J.,  not  sitting. 


FT.  WOBTH  &  D.  C.  RY.  CO.  v.  HAPGOOD. 

(No.   8331.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Feb.  19,  1916.    On  Rehearing, 

March  25,  1916.) 

1.  Railroads    e=>461— Fibes— Gortbibutobi 
Neolioencb. 

Plaintiff's  refusal  of  permission  to  a  rail- 
road to  bum  necessary  fireguards  on  his  land, 
except  on  condition  that  the  railroad  pay  in  ad- 
vance for  the  grass  consumed,  is,  if  such  condi- 
tion is  unreasonable  under  the  circumstances, 
contributory  negligence  barring  recovery  against 
the  railroad  for  burning  his  land. 

[£3d.   Note.— For  other  cases,  see  Railroads, 
Cent.  IXg.  {  1682;    Dec.  Dig.  «=»46L] 

2.  Evidence   «=>142(4)  —  Siiulab  'Faoib  — 
Value. 

It  is  improper,  in  a  suit  for  damages  to 
grass,  to  allow  a  witness  to  testify  that  the 
grass  "was  above  an  average  for  Clay  coanty," 
over  the  objection  that  it  is  improper  to  describe 
the  gross  by  comparison  with  other  grass  the 
quality  of  which  is  foreign  to  any  issue  in  the 
suit 

[Ed.    Note.— For   other   esses,    see    Evidence, 
Cent  Dig.  }  420;    Dec.  Dig.  «=>142(4).] 
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3.  Af  PXAI.  AlTD  Kbbob  «=3l050(l)— Habiuass 
GBROB— QUALIFIOATION  OT  WITNESS. 

The  admission  of  testimony  that  land  has 
depreciated  $2  per  acre  by  being  burned,  over 
the  objection  that  the  witness  bad  answered 
that  be  had  never  known  of  the  sale  of  land  aft- 
er being  bamed  oyer,  but  based  his  opinion  upon 
the  estimated  value  of  the  grass,  where  the  wit- 
ness qualified  sufficiently  to  give  an  opinion 
of  the  value  of  the  grass  destroyed,  which  ne  es- 
timated at  $2  per  acre,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1068,  1069.  41S§,  4157; 
Dec.  big.  «8=»10«)(1).] 

4.  Evidence     «=3l42(4) — Reletanot— Valux 
or  Otheb  Pbopebty. 

In  an  action  for  damages  to  land,  it  is  not 
error  to  exclude  evidence  of  the  leasing  value 
of  adjoining  land,  where  it  is  not  proved  that 
the  grass  on  such  land  is  of  as  good  quality 
as  the  grass  on  plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  420;    Dec.  Dig.  <S=s)142(4).] 

6.  Tbial  «=>350(2)  —  Special  Intkbbogato- 

bie»— Evidentiabt  Facts. 

Requested  special  issues,  embodying  in- 
quiries as  to  mere  matters  of  evidence  bearing 
upon  the  issues  to  be  determined,  are  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  828,  832;  Dec.  Dig.  «=»850(2).] 

Appeal  from  District  Court,  Clay  County; 
J.  W.  Akin,  Judge. 

Action  by  K.  N.  Hapgood  against  the  Ft. 
Worth  ft  Denver  Qty  Railway  Company. 
From  Judgment  for  the  plaintUF,  defendant 
appeals.    Reversed  and  remanded. 

Thompson  &  Barwise,  of  Ft  Worth,  and 
Arnold'  &  Taylor,  of  Henrietta,  for  appellant 
W.  T.  Allen  and  Wantland  &  Parrlsh,  all  oil 
Henrietta,  for  appellee. 

DUNKLIN,  J.  K.  N.  Haperood  and  wife 
owned  a  tract  of  land  adjacent  to  the  right 
of  way  of  the  Ft  Worth  &  Denver  City  Rail- 
way Company.  The  land  was  covered  with  a 
growth  of  grass  suitable  for  hay  and  for 
grazing.  During  the  months  of  June  and 
July  of  the  year  1914,  seven  flres  occurred 
which  consumed  the  grass  on  dilferent  por^ 
tions  of  the  tract  at  different  times,  the  land 
so  burned  over  aggregating  62Si^  acres. 

The  owners  of  the  land  Instituted  this  salt 
against  the  railway  company  to  recover  dam- 
ages for  the  destruction  of  the  grass  and 
injury  to  the  turf,  it  being  alleged  in  plain- 
tiffs' petition  that  the  flres  which  destroyed 
the  grass  originated  through  the  negligence 
of  the  railway  company  In  using  faulty  ap- 
pliances and  spark  arresters  upon  its  loco- 
motives, on  acconnt  of  which  cinders  escaped 
and  ignited  the  grass  and  other  combustible 
matter  which  the  defendant  had  negligently 
permitted  to  accumulate  on  its  right  of  way, 
and  from  there  spread  to  and  horned  over 
plaintiffs'  land. 

It  was  further  alleged  in  the  petition  that 
the  railway  company  was  guilty  of  negUgeuce 
In  failing  to  bum  fireguards  for  a  width  of 
about  200  feet  on  each  side  of  its  right  of 
way,  as  for  a  number  of  years  it  liad  been  in 


the  haUt  of  d(diig,  8o  that  fires  starting  in 
weeds  and  dry  grass  npon  defendant's  right 
of  way  wonld  not  spread  to  plaintiffs'  laud. 

From  a  judgment  rendered  In  plaintiffs'  fa- 
vor for  the  sum  of  |1,876.60,  the  defendaut 
has  appealed. 

One  of  the  special  defenses  pleaded  by  the 
defendant  consisted  in  allegations  that,  be- 
fore any  of  the  fires  occurred,  the  defend- 
ant applied  to.  plaintiffs  for  permission  to 
bum  fireguards  on  plaintiffs'  land  adjacent 
to  defendant's  right  of  way  and  adjacent  to 
the  land  that  was  afterwards  burned,  inform- 
ing plaintiffs  at  the  time  of  the  danger  of 
fire  spreading  upon  said  land,  and  offering 
to  pay  them  for  the  grass  so  burned  as  a 
fireguard  as  soon  as  the  area  of  the  same 
could  be  measured  and  the  number  of  acres 
burned  ascertained ;  but  that  plaintiffs  re- 
fused said  request,  unless  defendant  would 
pay  them  for  the  grass  on  said  fireguard  in 
advance  and  before  the  same  was  burned. 
It  was  further  alleged  In  said  plea  that 
plaintiffs  well  knew  the  danger  incident  to 
the  destruction  of  their  grass  If  fireguards 
were  not  so  burned,  and  well  knew  that  the 
burning  of  the  fireguards  would  protect  their 
premises  from  fire,  and  that  the  absence  of 
such  fireguards  greatly  endangered  their 
property,  which  was  afterward  burned.  It 
was  further  alleged  that  by  reason  of  such 
failure  on  the  part  of  the  plaintiffs  to  permit 
the  defendant  to  bum  said  fireguards,  as  it 
requested  permission  to  do  and  would  hare 
done  but  for  such  refusal,  the  plaintiffs  were 
guilty  of  negligence  proximately  contributing 
to  the  damages  sustained  by  them,  and  for 
which  they  sued,  and  henoe  they  were  not  en- 
titled to  recover. 

The  plaintiffs  addressed  a  general  demur- 
rer to  the  plea  of  contributory  negligence  In 
the  following  language: 

"The  plaintiff  demurs  to  the  defendant's  plea 
of  contributory  negligence  as  set  out  in  the  thir- 
teenth paragraph  of  Its  answer  herein,  and  says 
the  same  is  insufficient  in  law,  and  shows  no  de- 
fense to  the  plaintiff's  cause  of  action  herein, 
and  prays  that  said  paragraph  be  stricken  from 
said  answer." 

That  demnrrer  was  mistained,  and  to  the 
action  of  the  court  in  striking  oat  the  plea 
the  defendant  has  assigned  error. 

[1]  We  are  of  the  oplni<Hi  that  the  assign- 
ment should  be  sustained  upon  the  aath<^ty 
of  the  recent  decision  of  our  Supreme  Court 
in  St  U  8.  W.  Ry.  Go.  of  Texas  v.  Arey,  179 
S.  W.  860,  and  other  decisions  therein  cited, 
chiefiy  the  decisions  of  Martin,  Wise  &  Fitz- 
hugh  V.  T.  ft  P.  Ry.  COv,  87  Tex.  117,  26  S.  W. 
1062,  and  T.  ft  P.  Ry.  Co.  v.  Levi,  58  Ter. 
674. 

The  case  of  Railway  Co.  y.  Arey,  supra, 
was  a  suit  by  Arey,  the  plaintltf,  for  the  de- 
struction by  fire  of  his  bam.  The  fire  was 
caused  by  sparks  from  a  passing  engine 
which  were  blown  throu^  a  window  facing 
the  rig^t  of  way  and  which  plaintiff  bad 
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left  open.  The  railway  company  pleaded 
contributory  negUgence  on  the  part  of  the 
plaintiff,  In  thus  leaving  the  window  of  the 
barn  open  with  an  accumulation  of  combus- 
tible matter  exposed  to  sparks  that  might 
emanate  fnMn  the  railway  company's  loco- 
motlves  In  passing  and  through  which  the 
fire  which  destroyed  the  bam  originated. 
Onr  Supreme  Court  held  that  the  submis- 
sion of  the  defense  of  contributory  negli- 
gence so  pleaded  waa  prcqp^,  and  in  that 
opinion  used  the  following  language: 

"It  is  not  a  question  of  the  lawful  nae  bj  an 
owner  of  his  premises.  It  is  a  question  of  lus 
negligent  use  of  them,  and  the  legal  consequence 
of  such  use  when  it  is  directly  responsible,  in 
whole  or  in  part,  for  injury  to  the  owner's  prop- 
erty. If  others,  in  the  lawful  use  of  their  prop- 
erty, are  required  to  exercise  ordinary  care  to 
Erevent  its  negligent  Injury  or  destruction,  what 
I  there  in  the  situation  of  an  owner  or  lessM 
of  premises  like  these  that  creates  for  him  a  dif- 
ferent rule?  It  clearly  does  not  lie  in  the  fact 
that  his  use  of  the  premises  is  lawful.  Nor  does 
it  rest  in  the  maxim  that  no  one  is  bound  to  an- 
ticipate another's  negligence;  for  that  is  a 
principle  of  general  application.  No  other 
ground  for  the  distinction  is  advanced  in  the  au- 
thorities which  affirm  the  proposition.  It  is  not 
bellered  that  any  other  can  be  urged ;  and  net- 
tber  gronnd  in  our  opinion  is  sound. 

The  cases  of  Baflway  Oa  ▼.  Levi  and  Mar- 
tin, Wise  &  Fltzhugh  v.  Railway  Co.,  su- 
pra, were  snitii  f<»  the  loss  of  cotton  stored 
to  close  proximity  to  the  railway  tracks, 
and  burned  by  sparks  which  escaped  from 
locomotives,  and  In  each  of  those  cases  it 
was  held  that  the  defense  of  contributory 
negligence  on  the  part  of  the  awnet  in  thus 
exposing  hlfl  cotton  to  fire  from  that  source 
was  available. 

In  the  Arey  Case  our  Supreme  Court  ex- 
pressly refused  to  follow  the  decision  of  our 
United  States  Supreme  Court  In  Le  Boy 
Kbre  Co.  v.  BaUway  Co.,  232  U.  S.  340,  34 
Sop.  Ct  41B,  58  L.  Bd.  681,  dted  by  the  ap- 
pellee, and  in  effect  overrules  all  other  Texas 
decisions  relied  on  by  the  appellee. 

In  each  of  the  three  cases  by  our  Supreme 
Court  cited  above,  it  was  held,  in  effect,  that 
if  a  person  of  ordinary  prudence  could  and 
should  have  anticipated  that  <the  railway 
company  probably  would,  through  its  neg- 
ligence or  otherwise,  permit  sparks  to  escape 
from  Its  locomotives  and  set  Are  to  property 
of  the  character  and  located  as  was  plaintiff's 
property,  then  the  plaintiff  owed  the  duty 
to  exercise  ordinary  care  In  advance  of  sudi 
negligence  to  avoid  injury  therefrom.  And 
why  not?  It  is  a  well-settled  r\ile  of  common 
law  tliat  a  person  of  ordinary  prudence  owes 
tbe  duty  to  exercise  ordinary  care  to  avoid 
injury  from  an  act  or  omission  of  another 
amounting  to  negligence,  when  he  is  appris- 
ed of  such  act  or  omission.  Upon  reason  and 
principle,  why  should  he  be  excused  from  the 
exercise  in  advance  of  like  precautions  to 
avoid  Injury  from  negligence  which  a  person 
of  ordinary  prudence  would  foresee  as  prob- 
able and  the  consequences  of  which  he  would 
endeavor  to  avoid?  A  different  rule  would 
oncourage  a  wlUfoI  exposure  to  danger  which 


even  tbe  slightest  prudence  would  avcdd  and 
would  be  contrary  to  sound  public  policy. 
Tested  by  the  common  experience  of  men, 
no  one  of  ordinary  prudence,  when  confront- 
ed with  an  impending  danger  to  his  person 
or  property,  will  do  less  to  avoid  its  prob- 
able consequences  because  of  the  fact  that 
such  danger  is  brought  about  by  the  negli- 
gence of  some  one  else. 

As  alleged  by  plaintiffs  in  their  pleadings 
and  shown  by  the  evidence,  seven  fires  oc- 
curred within  two  months,  thus  tending  to 
show  {jerhaps  unusual  dangers  to  their  prop- 
erty, and  furnishing  cogent  reasons  for  the 
application  of  the  doctaine  announced  in  the 
decisions  of  our  Supreme  Court  olted  above. 

While  it  is  true,  as  appellees  insist,  the 
facts  of  the  present  case  were  dlffeirent  from 
those  of  the  other  cases  discussed  above,  yet 
we  do  not  believe  that  such  difference  in  tbe 
facts  avoids  the  coatrolling  effect  of  those 
decisions  upon  the  question  now  under  dis- 
cussion. Appellees  insist  that  plaintiffs  had 
the  legal  right  to  demand  payment  for  the 
grass  proposed  to  be  burned  as  a  fireguard  in 
advance  of  such  burning,  and  that  it  would 
be  unreasonable  to  require  titem  to  wait  for 
such  compensation  until  after  the  fireguard 
was  burned.  Even  though  it  should  be  said 
that  under  ordinary  circumstances  a  person 
has  the  legal  right  to  exact  payment  for  his 
property  in  advance  before  the  same  is  ap- 
propriated by  some  other  person,  we  do  not 
think  that  such  a  conclusion  would  preclude 
the  defendant's  right  to  the  defense  pleaded. 
According  to  the  defendant's  plea,  which 
must  be  acc^ted  as  stating  the  facts  truly, 
the  railway  company  offered  to  pay  for  the 
grass  as  soon  as  it  was  burned  and  the  num- 
ber of  acres  burned  could  be  ascertained.  As 
a  matter  of  law,  this  offer  included  the  im- 
plied obligation  to  pay  the  reasonable  value 
of  such  grass,  and  it  was  a  proper  question 
for  the  jury  to  determine  whether  or  not  a 
person  of  ordinary  prudence  would,  under  all 
the  circumstances,  have  accepted  that  ofCer 
rather  than  Incur  the  risk  of  losses  which 
might  reasonably  be  expected  to  occur  if  such 
fireguard  was  not  burned  off. 

A  ntmiber  of  other  assignments  are  pre- 
sented to  the  admission  of  testimony  of  vari- 
ous witnesses  tending  to  show  the  value  of 
the  grass  burned  and  depreciation  in  the  val- 
ue of  the  land  by  reason  of  Injury  to  the  turf 
or  roots  of  the  grass,  over  defendant's  objec- 
tion that  the  witnesses  had  not  shown  them- 
selves sufficiently  qualified  to  give  their  opin- 
ions on  such  issues.  Except  as  hereinafter 
noticed,  we  shall  not  undertake  to  discuss 
each  one  of  the  assignments  in  detail,  as  we 
think  it  is  a  sufficient  answer  to  say  that  we 
have  carefully  examined  the  assignments, 
and  are  of  the  opinion  that  such  objections 
were  properly  overruled,  as  we  find  in  the 
testimony  of  the  respective  witnesses  a  suf- 
ficient quallficatl<»,  prima  fade  at  least,  to 
make  such  opinion  admissible. 

[2]  We  are  of  the  opinion,  however,  that 
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it  was  hnpToper  to  allow  the  witnesa  L.  B. 
Hamm  to  testify  that  the  grass  burned  "waa 
above  an  average  for  Clay  county,"  over  the 
objection  that  it  waa  Improper  to  describe 
the  graas  by  comxjarlson  with  other  grass,  the 
quality  of  which  waa  foreign  to  any  issue  In 
the  present  suit. 

[1]  And  in  this  connection  we  deem  it 
proper  to  notice  also  the  objection  made  to 
the  testimony  of  R.  J.  Brown  for  the  plain- 
tUts  that  the  land  was  depreciated  in  value 
$2  per  acre  by  reason  of  the  fire.  The  objec- 
tion to  this  testimony  was  that  the  witness 
had  answered  that  he  had  never  known  of 
the  sale  of  land  after  it  was  burned  over,  but 
based  his  c^lnion  with  re£q)ect  to  the  depre- 
dation testified  to  by  him  upon  what  the  wit- 
ness estimated  the  grass  to  be  worth.  The 
witness  did,  however,  sufficiently  qualify  to 
give  an  opinion  of  the  value  of  the  grass  that 
was  destroyed,  which  he  estimated  to  be  $2 
per  acre;  and  while  perhaps  the  objection 
addressed  to  the  question  as  to  how  much 
the  land  was  depreciated  in  value  was,  strict- 
ly speaking,  a  valid  one,  yet  we  are  of  the 
<q>inlon  that.  In  view  of  the  further  testimony 
of  the  witness  that  he  based  the  opinion  giv- 
en in  answer  to  that  question  upon  his  knowl- 
edge of  the  value  of  grass  which  he  placed 
at  12  per  acre,  the  enror  was,  at  all  events, 
harmless. 

[4]  The  defendant  proposed  to  prove  by 
plaintlfrs'  witness  B.  J.  Brown,  upon  cross- 
examination,  that  Sid  Webb  was  leasing 
other  land  adjoining  plaintifTs'  land  for  50 
cents  per  acre  per  year.  The  plaintiffs  ob- 
jected to  the  question  and  answer  upon  the 
ground  that  it  was  irrelevant,  and  the  court 
sustained  the  Objection.  It  does  not  appear 
in  the  bill  of  exception  that  the  defendant 
could  have  proved  that  the  grass  on  the  land 
so  leased  by  Webb  was  of  a  quality  as  good 
as  the  grass  in  controversy.  Hence  no  re- 
versible error  is  shown  by  the  ruling,  even 
though  it  should  be  held  that  this  one  trans- 
action would  be  admissible  on  the  issue  at 
the  market  value  of  plaintiffs'  grasa 

[i]  Api>ellant  also  complains  of  the  refus- 
al of  the  court  to  submit  to  the  Jury  three 
special  Issues  requested  by  It,  two  of  which 
consisted  of  an  inquiry  as  to  what  per  cmt 
of  the  land  burned  over  had  been  reset  with 
grass  at  the  time  of  the  trial,  and  the  other 
how  long  were  the  plaintiffs  deprived  of  the 
use  of  the  grass  by  reason  of  the  fires.  All 
of  those  inquiries  related  to  mere  matters  of 
evidence  bearing  upon  the  cmitroUlng  issues 
to  be  determined  by  the  Jury,  and  were  then* 
fore  properly  refused. 

For  the  reasons  noted  the  Judgment  Is  re- 
versed and  the  cause  remanded. 

On  Befaearlng. 

In  their  motion  for  rehearing  app^ees  in- 
sist with  much  earnestness  that  we  erred  in 
our  opinion  upon  original  hearing  that  the 


appellant's  special  vHee.  ot  contributory  neg- 
ligence presented  a  valid  defense  to  the  snit. 
In  our  former  (pinion  it  was  stated  that  one 
of  the  grounds  of  negligence  relied  upon  by 
the  plaintiffs  was  the  failure  of  the  defend- 
ant company  "to  bum  fireguards  for  a  width 
of  about  200  feet  on  each  side  of  Its  right  of 
way,  as  for  a  number  of  years  it  had  been 
in  the  habit  of  doing,  so  that  flre  starting  in 
weeds  and  dry  grass  upon  defendant's  right 
of  way  would  not  spread  to  plaintiffs'  land." 
That  allegation  of  negligence  was  contained 
In  plaintiffs'  original  petition,  but  was  not 
embodied  in  &e  amended  petition  upon  which 
the  case  was  tried,  and  hence  was  not  relied 
upon  by  the  plaintiffs  upon  the  trial  of  the 
snit  Tlie  original  petition,  as  well  as  the 
amended  petition,  were  contained  in  the  rec- 
ord, and  through  inadvertence  we  referred 
to  the  original  petition  rather  than  the 
amended  one,  and  the  reference  to  that  issue 
in  the  original  opinion  Is  now  withdrawn. 

Appellees  have  cited  a  great  array  of  au- 
thorities from  numerous  states,  as  w^  as 
from  our  own  state,  announcing  the  general 
rale  that  It  is  not  incumbent  upon  any  one 
to  anticipate  the  negligence  of  another  which 
may  probably  result  in  his  injury,  and  spe- 
cifically that  an  owner  of  land  adjoining  a 
railroad  right  of  way  has  the  right  to  sub- 
ject it  to  any  lawful  use  he  may  see  proper, 
and  cannot  be  held  guilty  of  contributory 
negligence  in  permitting  combustible  material 
to  accumnlate  on  his  premises  which  is  ig- 
nited through  the  negligence  ot  the  railway 
company  in  the  operation  of  its  trains.  Ap- 
pellant insists  that  many  of  those  decisions, 
when  properly  understood,  are  not  in  conflict 
with  the  decisdon  in  the  Arey  Oase.  We  shall 
not  undertake  to  discuss  them,  for  however 
that  may  be,  the  decision  in  the  Arey  Case 
Is  unquestionably  binding  upon  us,  and  we 
think  of  controlling  effect  in  the  present  suit. 

Ai>pellee8  insist,  further,  that  the  facts  of 
the  present  suit  differ  materially  from  those 
in  the  Arey  Case,  and  that  hence  the  decision 
in  the  Arey  Case  should  not  be  given  con- 
trolling effect  here.  It  is  true  that  the  facta 
are  different,  but  we  are  of  the  opinion  that 
the  underlying  principle  is  the  same  in  the 
two  cases. 

The  motion  for  rehearing  Is  overruled. 


NEWMAN  et  aL  v.  DAVIS.    (No.  614.) 

(Court  of  Civil  Appeals  of  Texas.     M  Paao> 

March  16,  1916.    Behearing  Denied 

April  6,  1916.) 

1.  PUBUC  IiAKUS  i£s»lTo(5)— liAlTDS  OF  SVATtB. 

^PuoBcrr  or  Locatioh. 

Where  a  location  of  public  lands  is  fixed  by 
actual  survey  upon  the  ground,  being  the  first 
or  eldest  in  location,  the  lines  so  fixed  upon  tlie 
ground  control. 

[Ed.  Note.— For  other  cases,  see  Public  LaDds, 
Cent  Dig.  f|  565,  566;    Dee.  Dig.  «s»175(5).l  . 
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2.  Afpbal  anb  Ebbob  «ss>1002— Betibw  — 

Vkbdict  on  Corflictinq  Etidehce. 

A  verdict  on  conflicting  evidence  will  not 
"be  disturbed. 

[Eld.  Note.— For  otber  cases,  me  Appeal  and 
Brror,  Gent  Dig.  §1  8935-3837 :  Dec.  Dig.  «=> 
1002.1 

Walthall,  J.,  dissenting. 

Appeal  from  District  Conrt,  El  Paso  Cotin- 
iy;   P.  R.  Price,  Judge. 

Salt  by  Lamar  Davis  against  0.  M.  New- 
man and  otliers.  Fr(Hn  a  Judgment  for  plain* 
tiff,  defendants  appeal.    Affirmed. 

A.  6.  Foster,  Jno.  L.  Dyer,  and  T.  A.  Fal- 
vey,  all  of  EI  Paso,  for  appellants.  Winter, 
JtfcBroom  &  Scott,  of  EI  Paso,  for  appellee. 

HARPESl,  C.  J.  Appellee  ffled  this  snit 
against  appellants  in  trespass  to  try  title  to 
survey  No.  7,  Texas  ft  Pacific  Railway  Ck)m- 
pany,  describing  same  by  metes  and  bounds. 
Appellants  disclaimed  as  to  all  that  part  of 
No.  7  lying  nortb  or  northerly  of  the  south 
or  southerly  line  of  said  survey  by  the  sur- 
Tey  and  map  of  Hardaway ;  and  under  a 
description  by  metes  and  bounds  of  surveys 
72  to  78  and  82,  by  cross-action,  asked  Judg* 
ment  for  all  of  said  last-named  surveya  Ap- 
pellees, by  supplemental  petition,  dlsdaimed 
as  to  all  sections  named,  except  77.  The  case 
vras  submitted  to  a  Jury  upon  special  Issnee. 
A  verdict  was  returned  upon  whldi  Judgment 
was  entered  for  appellees,  plaintiffs  below, 
from  which  this  ai^>eal  is  perfected. 

The  parties  filed  an  agreement  In  writing 
which  contained,  among  other  things,  the  fol« 
lowing  stipulation: 

"It  is  agreed  that  the  controversy  in  reference 
to  the  lands  and  premises  herein  involved  is  one 
of  boundary,  and  the  true  boundary  lines  be- 
tween the  lands  of  plaintiffs  and  the  defendants 
and  the  location  thereof  is  in  controversy,  and 
that  wherever  the  boundary  line  may  be  located 
that  the  plaintiffs  will  be  entitled  respectively 
to  all  the  lands  claimed  by  them  lying  northeast 
of  such  boundary  lines,  and  that  the  defendants. 
as  to  the  lands  claimed  by  them,  shall  be  entitled 
to  the  lands  lying  southwest  of  such  boundary 
line ;  *  *  *  the  only  issue  being  the  location 
-of  the  true  boundary  une  and  dividing  line  be- 
tween the  lands  of  plaintiffs  and  defendants." 

In  1868,  J.  A  Tlvey  located  by  actual  sur- 
-vey  upon  the  ground  surveys  numbered  53  to 
114,  inclusive.  Beginning  at  a  point  upon 
the  Bio  Grande,  No.  53  was  located  upon  the 
-ground  by  definite  comers,  and  then  survey 
No.  54  was  located  and  tied  onto  53  on  the 
southeast,  and  each.  In  turn,  in  their  numeri- 
cal order,  were  located  in  the  same  manner, 
xnnnlng  southeast  along  the  Bio  Grande  for 
the  southern  boundary  line  of  at  least  a 
Itortlon  of  each  survey.  A  plat  of  said  sur- 
veys was  made  and  filed  In  the  General  Land 
Office  of  Texas  and  the  same  were  patented 
from  time  to  time  up  to  the  last,  about  1873. 

[1]  In  1870,  Jacob  Eeuchler,  deputy  sur- 
veyor for  the  Texas  ft  Padfle  Railway  Com- 
pany, located  surveys  1  to  11,  blo(^  A,  Inclu- 
sive, upon  the  north  of  said  Tlvey  surveys 


beginning  with  east  line  of  survey  No.  67, 
west  comer  of  Na  58,  and  then  so  located  the 
south  line  of  each  as  to  Join  onto  and  make 
the  north  lines  of  the  Tlvey  surveys  the  south 
lines  of  the  said  Texas  ft  Pacific  surveys 
down  to  and  including  Tlvey  survey  No.  77, 
as  shown  by  the  following  plat: 


As  will  appear  from  the  above  statement, 
the  Tlvey  surveys  being  the  first  or  eldest 
in  location,  their  north  line  as  fixed  upon 
the  ground  would  control.  Several  resur- 
veys  have  been  made  of  said  lands  with  a 
view  of  tracing  the  footsteps  of  Tlvey  In  the 
original  survey.  Some  of .  said  surveyors 
by  their  maps  and  plats  and  testimony  place 
the  Tlvey  line,  as  run  by  him,  between  survey 
7,  Texas  ft  Pacific,  and  77;  Tlvey,  where 
plaintiffs  claim  It  to  be;  and  others,  where 
defendants  claim  it  to  be.  Appellants  con- 
tend for  the  line  as  found  by  and  delineated 
upon  the  map  of  one  Hardaway,  surveyor  ap- 
pointed by  the  court,  and  appellees  contend 
for  the  line  of  surveyor  Harris'  map,  etc. 
The  verdict  and  Judgment  is  based  upon  ques- 
tion No.  1,  which  is  as  follows: 
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"Do  you  find  from  a  preponderance  of  the  evi- 
dence that  the  northern  boundary  line  of  aaid 
rarre^  No.  77,  as  anrveyed  on  the  ground  by  J. 
A.  Tivey,  is  coincident  with  or  south  of  the 
northern  boundary  of  said  surrey  as  located  and 
marked  by  Murray  Harris,  and  delineated  on  the 
map  of  the  said  Harris  introduced  in  evidence? 
Answer:   Yea." 

Appellants  urge  by  assignments  1  and  2 
that  the  verdict  and  Judgment  for  plaintiff, 
appellee  here,  is  against  the  great  weight  and 
preponderance  of  the  evidence  and  for  that 
reason  should  be  reversed  and  remanded  for  a 
new  trial. 

Appellants  submit  many  propositions  under 
these  assignments  which  are  in  line  with 
the  rules  of  law,  but  the  sole  question  for  this 
court  to  determine  is:  From  the  evidence 
in  this  record  favorable  to  appellees,  could 
the  Jury,  In  an  honest  and  impartial  effort 
to  arrive  at  the  truth,  have  reached  the  con- 
clusion expressed  by  their  verdict?  If  so, 
then  we  cannot  set  It  aside. 

There  are  more  than  300  pages  of  typewrit- 
ten matter  In  the  statement  of  facts,  and  ap- 
pellants, under  the  two  first  assignments, 
urge  30  propositions.  To  answer  them  In 
detail  by  reference  to  the  evidence  in  the 
record  would  extend  this  opinion  to  an  un- 
reasonable length,  and,  in  fact,  take  our  time 
to  no  good  purpose.  We  have  carefully  read 
the  record  in  respect  to  all  of  appellant's 
contentions,  and  have  reached  the  conclusion 
that  there  is  no  such  lack  of  preponderance 
of  the  evidence  In  favor  of  the  appellee  as 
to  Justify  us  in  reversing  this  case. 

To  illustrate  how  the  questions  of  &ct 
raised  by  appellants,  upon  which  they  rely 
to  reverse  this  case,  are  met,  or  offset  by  the 
evidence  In  favor  of  appellees,  let  us  discuss 
what  we  consider  the  strongest  or  most  force- 
ful proposition   urged  here   by  them,   viz.: 

"That  the  artificial  objects  called  for  in  the 
field  notes  of  surveys  53  and  85  and  86  and 
110^,  lying  in  proper  position,  accordiiiK  to  the 
field  notes  of  all  the  surveys  In  their  order,  cor- 
rectly show  the  location  of  all  said  surveys  from 
53  to  110^,  inclusive,  without  dispute.'^' 

The  first  object  relied  upon  Is  the  old 
stage  road  called  for  in  the  Tivey  field  notes 
to  No.  63  and  surrey  No.  110^,  as  made  In 
1858.  The  contention  is  that  the  line  running 
north  and  south  between  52  and  63  is  agreed 
upon,  that  the  call  for  this  line  fixed  this 
old  road  at  620  varas  from  the  river,  and 
that  this  point  Is  practically  agreed  upon. 
Now,  If  this  be  so,  and  we  can  here  hold 
that  as  a  matter  of  fact  the  northwest  or 
northeast  corner  of  63  is  fixed  by  natural 
objects  or  by  agreement,  and  that,  by  running 
the  north  line  of  the  Tivey  surveys  on  the 
ground  from  this  point  to  points  about  which 
there  is  no  question  as  to  their  location,  the 
Hardaway  line  is  established  beyond  ques- 
tion, then  this  case  should  be  reversed  and 
rendered ;  but  what  do  we  find  in  relation  to 
the  road  in  question  and  the  other  points 
claimed  to  be  established  unquestionably? 
We  find  that  veitnesses  for  both  parties  testi- 
fy that  the  original  stage  road  of  1868  has 


been  washed  away,  In  1878,  or  at  some  other 
date  fixed  by  witnesses.  Harris,  upon  whose 
testimony  and  map  the  verdict  must  have 
been  based,  testified  that  there  were  several 
old  roads  in  and  about  the  same  place;  that 
the  designated  "old  road"  upon  his  map  was 
not  fixed.  The  testimony  of  some  of  the  wit- 
nesses shows  that  they  had  not  been  upon 
the  ground  for  many  years,  and  there  are 
other  facts  In  evidence  which  Justify  the  Jury 
in  their  refusal  to  accept  the  evidence  as  to 
the  exact  starting  point  of  the  surveys  of 
Tivey,  as  being  as  contended  for  by  appel- 
lants. 

[2]  And  the  same  confilct  of  testimony  ap- 
pears as  to  each  and  every  one  of  the  points 
in  the  evidence  relied  upon  by  appellants  to 
Bulistantlate  their  claim  that  the  preponder- 
ance of  the  evidence  is  not  in  favor  of  the 
verdict.  So  we  could  continue  on  and  show 
the  conflict  of  evidence  upon  the  points  urged 
by  appellants  to  be  uncontradicted;  but,  In 
each  case,  we  find  the  evidence  to  be  equally 
confilctlng,  so  we  conclude  that  the  verdict 
of  the  Jury  has  sufildent  evidence  to  sup- 
port It 

The  third  assignment  Is: 

"The  court  erred  in  rendering  judgment  In  fa- 
vor of  plaintiff  herein  for  the  land  sued  for  by 
plaintiff  herein,  because  in  the  pleadings  of 
plaintiff  herein  no  reference  is  had  or  made  to 
the  map  made  by  Murray  Harris,  and  the  find- 
ings of  the  Jury  in  this  case  did  not  identify  the 
line  found  by  them  in  relation  to  the  land  sued 
for  by  the  plaintiff  herein,  and  it  is  impossible 
for  the  court  to  determine  or  say  that  the  line  as 
established  by  Harris  covers,  coincides  with,  or 
is  coincident  with  any  line  of  the  land  described 
in  plaintiff's  petition,  and,  in  entering  judgment 
on  the  findings  of  the  jury,  the  court  erred  and 
assumed  that  the  Harris  land  was  coincident 
with  the  south  line  or  any  other  line  of  the  land 
called  for  by  the  plaintiff  herein,  and  described 
by  plaintiff  in  his  potion,  and  for  that  reason 
and  for  such  reason  the  judgment  entered  here- 
in should  be  set  aside  and  a  new  trial  be  order- 
ed herein  and  the  findings  of  the  jury  be  disre> 
garded." 

The  answer  Is  that  plaintiff  sued  for  sur- 
vey No.  7,  Texas  &  Pacific  survey,  by  metea 
and  bounds,  and  there  Is  sntfident  evidence 
in  the  record  to  show  that  the  land  described 
by  plaintiffs  In  their  petition  Is  the  same  as 
that  incorporated  within  the  lines  between 
the  Hardaway  and  Harris  surveys ;  In  other 
words,  to  prove  that  the  lands  In  contro- 
versy were  the  lands  belonging  to  survey  Na 
7,  Texas  ft  Pacific,  as  pleaded  by  appellees. 

"Finding  no  error  In  the  record,  the  cause 
is  affirmed. 

WALTHAUU  J.  (dissenting).  1  do  not 
concur  In  the  opinion  expressed  by  the  ma- 
jority members  of  this  court  in  this  case. 

There  appears  to  be  no  dispute  as  to  the 
(Correctness  of  the  Hardaway  survey  and 
map  filed  by  him  In  his  location  of  Tivey 
surveys  from  No.  53,  down  to  and  including 
survey  No.  68.  The  confilct  in  the  surveys 
Involved  In  this  suit,  It  seems  to  me,  can  be 
trawd  to  the  beginning  point  fixed  for  Tex- 
as ft  Pacific  survey  Na  1.    Surveys  67  and 
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68  were  located  on  the  ground  and  patents 
Issued  tor  tbem  long  before  any  of  the  Tex- 
as &  Pacific  survefs  were  made.  Na  58 
was  located  according  to  tbe  calls  made  by 
Tlvey  In  his  original  surrey  of  No.  57. 
Tays,  in  bis  resnrrey  of  57,  began  bis  sur- 
T^  of  67  at  tbe  same  common  rlrer  comer 
of  66  and  67,  and  called  for  tbe  same  natu- 
ral objects.  From  that  common  point,  botb 
Tlvey  and  Tays  bave  the  same  calls  for 
ctDurse,  distance,  and  calls  for  other  surreys 
up  to  where  they  both  reached  the  east  or 
n<M-tbeast  corner  of  survey  No.  67.  Tlvey, 
In  running  his  line  from  the  northeast  cor- 
ner of  67  to  tbe  river  for  a  corner,  calls  for 
a  distance  of  697  varas.  From  that  river 
comer  Tlvey  meandered  the  river  to  the 
common  river  corner  for  66  and  67  as  used 
by  both  Tlvey  and  Tays.  Survey  68  was 
patented  on  the  field  notes  made  by  Tlvey 
which  tied  onto  67.  These  two  surveys 
were  made  by  Tlvey  at  the  same  time.  In 
making  survey  58,  Tlvey  began  at  tbe  lower 
river  comer  of  67,  and  ran  bis  line  for  58 
on  the  same  course  (46°  E.)  S3S  varas,  thus 
placing  the  northwest  comer  of  68,  136  va- 
ras farther  to  the  north  than  57  was  fixed 
by  both  Tlvey  and  Tays.  Tays,  in  making 
his  resurvey  of  57,  coincides  with  all  of  the 
oalls,  courses,  and  distances  and  ties  onto 
all  of  the  Tlvey  surveys  on  their  northern 
boundaries  back  to  survey  52.  There  is 
<mly  one  difference  between  the  resurvey  of 
67  made  by  Tays  and  the  original  survey 
made  by  Tlvey.  Tays  makes  the  north- 
easterly stem  of  67  fiom  its  northeast  cor- 
ner to  the  river  1,337  varas  as  against  Tlv- 
ey's  distance  of  '687  varas ;  that  Is,  gave 
that  stump  of  67  a  greater  length  by  640 
varaa  Tays'  resurvey  was  made  15  years 
after  Tlvey  had  located  67  on  the  ground. 
In  other  words.  In  running  the  northeast 
line  of  57  fifteen  years  after  the  original 
survey  was  made,  he  ran  that  distance  to 
reach  the  river  as  It  then  was.  There  was 
no  resurvey  made  by  Tays  of  68.  The  rela- 
tive positions  of  67  and  68  are  shown  by 
tbe  records  both  in  tbe  county  surveyor's 
office  and  by  tbe  map  of  said  surveys  made 
by  Tlvey  and  filed  In  the  land  office  at  Aus- 
tin, and  by  Tays'  map  In  his  resurvey  of 
67,  both  in  the  surveyor's  office  and  In  the 
land  office.  These  surveys  and  maps  show 
the  northerly  boundary  of  survey  68  to  be 
north  of  north  boundary  of  67. 

In  locating  Texas  Sc  Pacific  survey  No.  1,  it 
rails  to  begin  "at  a  stake  and  mound  set  on 
the  east  line  of  survey  No.  67,  for  tbe  west 
comer  of  68."  The  field  notes  do  not  show 
how  far  l)elow  the  northeast  comer  of  survey 
67  the  beginning  comer  of  Texas  &  Pacific 
survey  No.  1  starts;  but  Mr.  Harris'  evidence 
shows  It  to  be  640  varas.  That  is,  the  survey- 
or, in  locating  Texas  &  Padflc  survey  No.  1, 
pulls  survey  58  down  on  easterly  line  of  67, 
a  distance  of  776  varas,  and  calls  that  point 


the  "west  comer  of  survey  68."  With  that 
point  as  a  beginning  comer  for  Texas  &  Pa- 
cific survey  No.  1,  it  would  neoessarily  carry 
a  conflict  and  cause  a  lapping  over  onto  the 
efnbsequent  Tlvey  surveys  by  the  subsequent 
Texas  &  Padflc  surveys  until  Texas  &  Pa- 
dflc survey  No.  7  and  Tlvey  survey  No.  77 
are  reached.  If  that  view  Is  sustained  by 
the  undisputed  evidence,  the  Harris  south 
line  for  Texas  &  Pacific  survey  7  is  too  far 
south  by  776  varas.  To  make  the  south  line 
of  Texas  &  Padflc  survey  No.  7  and  the  north 
line  of  Tlvey  survey  77  wrfnddent,  the  Harris 
line  should  be  further  north  the  width  of  the 
conflict ;   that  Is,  776  varas. 

I  have  found  no  authority  In  the  evidence 
for  the  beginning  corner  of  Texas  &  Pacific 
survey  No.  1,  and  I  am  of  the  opinion  that 
none  can  be  found.  The  Tays  resurvey  of  67 
in  no  wise  changes  the  north  boundary  line 
of  67.  It  cannot  be  claimed  that  the  resur- 
vey of  67  by  Tays  could  in  any  way  change 
the  original  location  of  68.  The  original  lo- 
cations of  these  surveys  were  accepted  by  the 
General  T.And  Office,  and  the  lands  covered 
by  the  field  notes  and  patents  were  removed 
fiv>m  subsequent  locations.  Tbe  evidence 
does  not  show  a  cancellation  of  any  of  the 
Tlvey  surveys,  nor  any  dbange  of  location  on 
the  ground.  I  am  of  the  opinion  that  as  a 
matter  of  law  the  original  location  of  the 
Tlvey  survey  77  would  control  as  against  the 
subsequent  location  of  Texas  &  Padflc  survey 
No.  1,  so  far  as  they  conflict 

For  reasons  stated,  I  enter  my  dissent. 


FBRRBLD-MICHAEL  ABSTRACTT  &  TITLE 
CO.  et  al.  V.  McCORMAC  et  al.    (No.  8272.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Nov.  27,  1916.  On  Appellees'  Motion  for  lie- 
bearing,  Feb.  5,  1916.  Appellants'  Motion 
for  Uehearing  Denied  Feb.  5,  1916.) 

1.  Principal  anu  Subett  €=>147(1)— Secub- 
ITY  (iivKN  TO  Subett— Right  of  Cbeditob. 

Where  the  maker  of  a  note  gave  the  sure^ 
a  chattel  mortgage,  the  payee  Is  entitled  to  bene- 
fit of  tbe  mortage. 

[Eld.  Note.— For  other  cases,  see  Prindpal 
and  Surety,  Gent  Dig.  J§  402,  405^,  ^7, 
408%  ;   Dea  Dig.  <8=»147(1).] 

2.  Chattel  Mobtgaoes  ®=9274  —  Enfobcb- 
MENT— Limitations. 

Where  the  maker  of  a  note  mortgaged  his 
personal  property  to  protect  a  surety,  and  then 
transferred  the  property  to  a  corporation  or- 
ganized to  take  over  his  bosiness,  limitations 
did  not  run  in  favor  of  the  corporation  by  rea- 
son of  its  holding  the  property  against  the  right 
of  the  payee  to  enforce  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  §  561;    Dec  Dig.  <&=>274.] 

3.  CnATTEI,  MOBTOAOES  «=347— Debcbjptton— 
SUPTICnSNCY. 

A  chattel  mortgage  on  property  used  in  ab- 
tract  business  which  described  it  as  consisting 
of  abstract  t>ooks  and  appurtenances  all  on  de- 
scribed premises  is  sufficiently  definite  to  war- 
rant foreclosure;    for  parol  evidence  is  admis- 
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Bible  to  show  what  articles  are  included  within 
the  general  description. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagesL  Cent  Dig.  Si  87,  88,  9ft-103 ;  Dec  Dig. 
<S=»47.] 

4.  CoNTiiroANCB  «=322— Bight  to. 

Where  defendant  against  whom  intervener 
had  set  up  claim  of  a  laborer's  lien  answered 
that  intervener  had  drawn  checks  and  created 
liabilities  against  defendant  in  excess  of  the 
amount  of  his  claim,  and  aslced  for  a  continu- 
ance to  procure  testimony  to  sustain  the  defense, 
and  intervener  on  trial  clearly  explained  the 
nature  of  the  claims,  etc.,  while  defendant  made 
no  showing  of  ability  to  sustain  its  charges  or 
to  subsequently  obtain  evidence  sought,  it  was 
not  an  abuse  of  the  trial  court's  discretion  to 
deny  continuance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  Jf  58-67;   Dec  Dig.  <8=>22.] 

6.  Master  and  Sebvant  <S=>82(2)— LiABObkb's 
Liens— Bight  to. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5614,  declaring  that,  whenever  any  clerk, 
accountant,  bookkeeper,  factory  operator,  serv- 
ant, mechanic,  or  common  laborer  shall  perform 
labor,  he  shall  have  a  lien  on  all  products,  ma- 
chinery, .or  appliances  of  the  master,  etc,  in- 
tervener, who  was  engaged  to  manage  an  ab- 
stract business,  but  performed  much  clerical 
work  himself  writing  up  the  books  and  prepare 
ing  abstracts,  was  entitled  to  a  laborer's  lien, 
although,  as  manager  or  superintendent,  he 
could  obtain  no  such  lien. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  129,  130;  Dec  Dig.  «=s> 
82(2).] 

6.  CouBTS  «=»121(1)— Texas  Distbiot  Coubt 

— JtJBISDICTION. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1848,  dedaring  that  before  a  case  is  called 
for  trial  additional  parties  may,  when  they  are 
necessary  or  proper  parties,  be  brought  in,  the 
district  court  which  had  jurisdiction  of  an  ac- 
tion on  notes  and  to  foreclose  a  mortgage,  may 
allow  one  asserting  a  laborer's  lien  against  the 
property  of  defendant  to  intervene,  although  the 
amount  of  bis  claim  was  less  than  the  juris- 
dictional amount  of  the  district  court;  such  in- 
tervener being  a  proper,  if  not  a  necessary, 
party. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.   SJ   410,  413,  416,   426;    Dec   Dig.   «=» 

7.  JtrsncBS  OF  the  Pbaob  «=»129(3)— Judg- 
ment —  Collateral  Attack  —  Pabtibs  En- 
TITLBD  TO  Makb. 

A  judgment  of  a  justice  of  the  peace  fore- 
closing a  laborer's  lien  cannot  be  collaterally 
attacked  by  parties  or  privies  on  the  ground  that 
the  property  on  which  the  lien  was  claimed  ex- 
ceeded the  jurisdictional  amount  of  justice  court, 
where  the  amount  of  the  claim  was  within  the 
jurisdiction  of  the  justice,  and  the  record  did 
not  show  the  value  of  the  property  on  which  the 
lien  was  sought  to  be  imposed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  410;  Dec.  Dig.  «=» 
129(3) :    Judgment,  Cent  Dig.  f  912.] 

8.  Appeal  and  Ebbob  ^s>890(3)— Nxcessitt 
OF  Appbai,. 

A  decree  against  a  defendant  who  did  not 
appeal  will  not  be  disturbed  oa  the  appeal  of  the 
other  defendants  not  interested  in  that  particu- 
lar. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  0«it  EHg.  |  3586  ;  Dfx.  Dig.  «S=>880(3).] 


On  Appellees'  Motion  for  Sdiearing. 

9.  Judgment  ^=3486(1)  —  Ooixatebai.  At- 

TACKS— PBEBUMPTION. 

Upon  collateral  attack  on  a  judgment  of  a 
domestic  court  it  will,  where  the  action  was 
witliin  the  court's  general  jurisdiction  be  pre- 
sumed that  the  necessary  jurisdictional  facta 
existed,  though  they  do  not  appear  of  record. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §f  549%,  933;  Dec  Dig.  «=»495(1).] 

10.  Jcdgmxnt  ^=s>81S(1)  —  Collatbbax.  At- 
tack—Fobeion  Judgments. 

Judgment  of  a  court  of  foreign  jurisdiction 
can  be  collaterally  attacked  by  parties  or  privies, 
even  by  evidence  ddiors  the  record. 

[Ed.  Note.— For  other  cases,  see  Jodgment, 
Cent  Dig.  {|  145a  1459;  Dec  Dig.  «=.818{1).J 

11.  Judgment  *=>494— Collateral  Attack— 
"Pabtt"- "Pbivt." 

The  term  "parties"  in  the  sense  of  one  who 
is  concluded  by  a  judgment  Includes  all  those 
directly  interested  in  the  subject-matter  and 
who  had  the  right  to  control  or  defend  the  pro- 
ceedings and  appeal,  while  "privies"  are  those 
who  succeeded  to  the  rights  or  property  of  par- 
ties to  the  judgment ;  hence  a  chattel  mortgagee 
was  not  a  "party"  nor  "privy"  to  an  acnon 
against  the  mortgagor  to  enforce  a  laborer's  lien 
on  his  property,  and  might  ooUateraUy  attack 
the  judgment  by  evidence  dehors  the  record  on 
the  ground  that  the  court  was  without  jurisdic- 
tion (citing  Words  and  Phrases,  Second  Series, 
Party ;  see,  also.  Words  and  Phrases,  Urst  and 
Second  Series,  Pl-ivy). 

[Ed.  Note. — For  other  cases,  see  Judgment 
(3ent  Dig.  {  932;  Dec  Dig.  <S=>4JM.] 

12.  Justices  of  the  Peace  €=»44(2)— Juris- 
DioTioN— Laborers'    Liens— Bnfobcement. 

In  a  proceeding  to  enforce  a  laborer's  lien, 
unlike  one  to  enforce  a  landlord's  lien,  the  role 
applicable  to  contract  liens  that  the  value  of  the 
property,  and  not  the  demand,  determines  the 
jurisdiction  of  the  court  obtains ;  hence  justice 
court  is  without  jurisdiction  of  a  proceeding  to 
enforce  a  laborer's  lien  on  proper^  of  a  value 
exceeding  $200. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |f  168,  162,  164,  167; 
Dec  Dig.  «3>44(2).] 

13.  Appeal  and  Ebbob  «=9l284(5)  —  Supeb- 
8EDEA8    Bond — Liabilttt. 

Where  a  supersedeas  bond  for  appeal  from 
a  judgment  foreclosing  a  chattel  mortgage  was 
conditioned  to  perform  any  judgment  of  the 
Court  of  Civil  Appeals,  and  the  judgment  was 
affirmed,  sureties  are  liable  only  for  the  cost^ 
end  no  personal  judgment  can  be  rendered 
against  them. 

[Ed.  Note. — For  other  cases,  see  Apijeal  and 
Error,  Cent  Dig.  U  4773,  4776;  Dec  Dig.  «=» 
1234(5).] 

Appeal  from  District  Court,  Eastland 
County. 

Action  by  Mrs.  C  B.  McConnac  and  others 
against  the  Ferrell-Mlchael  Abstract  &  Ti- 
tle Cyompany  and  others,  in  which  R.  L.  Dav- 
enport intervened,  and  to  whlcdi  George 
Vaught  and  another  were  made  parties  de- 
fendant. From  a  judgment  for  plaintiffs  and 
Intervener,  the  named  defendant  and  the  im- 
pleaded defendants  appeaL  Affirmed  in  part 
and  reversed  and  rendered  in  part 

Earl  Conner  and  M.  J.  Smith,  both  of  East- 
land, for  appellants.  J.  R.  Stnbblefleld,  of 
Eastland,  for  appellees. 
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CONNER,  0.  J.  Mr&  C.  B.  McCormac,  O. 
A.  Gray,  and  J.  W.  Ward  Joined  In  the  In- 
stitution of  this  suit  in  the  district  court  of 
Eastland  county,  seeking  to  recover  a  Judg- 
ment upon  certain  promissory  notes  severally 
made  to  these  parties.  It  was  alleged  that 
the  note  to  Mrs.  0.  B.  McCormac,  which,  prln- 
cli>al,  interest,  and  attorney's  fees,  amounted 
to  $512.60,  had  been  executed  by  J.  M.  Fer- 
rell,  as  principal,  and  J.  R.  Stubblefleld,  as 
surety,  that  the  note  payable  to  C.  A.  Gray 
amounting  at  the  date  of  the  judgment,  as 
found  by  the  court,  to  $606.68,  had  been  ex- 
ecuted by  J.  M.  Ferrell,  J.  R.  Stubblefleld, 
and  W.  B.  Ferrell,  and  that  the  note  pay- 
able to  J.  W.  Ward,  at  the  date  of  the  Judg- 
ment amounting  in  all  to  $583.15,  had  been 
executed  by  J.  M.  Ferrell,  W.  S.  Michael,  and 
i.  R.  Stubblefleld.  It  was  aUeged  that  at  the 
date  of  the  execution  of  the  McCormac  note 
J.  M.  Ferrell  was  the  owner  of  a  certain  aih 
stract  business  in  the  town  of  Eastland,  and 
that,  as  such  owner,  he  had  executed  and  de- 
livered to  the  said  J.  R.  Stubblefleld  a  cer- 
tain mortgage  on  certain  property  described 
in  the  iietltlon  to  secure  the  payment,  among 
■others,  of  the  said  note  to  said  C.  B.  Mc- 
Cormac, and  tliat  said  mortgage  had  been 
duly  recorded  In  the  proper  records  of  East- 
land county;  that  at  a  later  date  not  named 
the  Ferrell-Mlchael  Abstract  &  Title  Company 
was  Incorporated  for  the  purpose  of  doing  an 
abstract  business  In  Eastland  county,  and 
that  all  the  books,  papers,  records,  and  of- 
fice fixtures  and  appurtenances  theretofore 
t)elonglng  to  3.  M.  Ferrell,  and  which  had 
.been  mortgaged  as  aUeged  by  J.  M.  FerreU 
to  secure  the  McCormac  Indebtedness,  "be- 
came the  property  of  the  Ferrell-Mlchael  Ab- 
stract &  Title  Company,  subject  to  the  mort- 
gage above  described,"  and  that  the  abstract 
company  was  in  possession  of  all  of  the  prop- 
erty and  asserting  some  right  or  title  to  the 
same.  It  was  further  alleged  that  33  shares 
of  the  capital  stock  of  said  corporation  own- 
ed by  W.  8.  Michael  had  been  duly  mortgaged 
to  J.  W.  Ward,  C.  A.  Gray,  and  C.  B.  Mc- 
Cormac, for  the  purpose  of  securing  the  re- 
Vective  plaintiffs  In  the  several  notes  owned 
t^  them. 

Later,  by  an  amended  petition,  the  plain- 
tilfs  made  George  and  Nora  Vaught  parties 
defendant,  alleging,  in  substance,  among  oth- 
er tilings,  that  subsequent  to  the  happeniugs 
hereinbefore  recited,  and  prior  to  the  institu- 
tion of  the  suit,  a  judgment  had  I)een  ren- 
dered in  the  justice's  court  of  precinct  No.  1 
of  Eastland  county,  in  the  case  of  M.  J. 
Smith  V.  the  Ferrell-Mlchael  Abstract  Com- 
pany, for  the  sum  of  $117.50,  with  interest 
and  costs,  purporting  to  foreclose  a  "laborer's 
lien  on  the  books,  p&i)ers,  records,  a  Reming- 
ton typewriter,  an  Underwood  typewriter, 
and  aU  other  fixtures  and  appurtenances  be- 
longing to  the  Ferrell-Mlchael  Abstract  &  Ti- 
tle Company,  including  the  record  pertaining 
to  the  titles  to  land  in  Eastland  and  Stephens 
counties,   Xex."   which  said  Judgment  bad 


been  transferred  to  Nora  Vaught,  and  under 
and  by  virtue  of  which  she  was  asserting 
some  right,  title,  or  Interest  to  the  Judgment. 
It  was  alleged: 

"That  the  said  judgment  was  void  because  it 
attempted  to  foreclose  a  laborer's  lien  on  per- 
sonal property  in  excess  of  the  sum  of  $200; 
that  it  attempted  to  foreclose  a  laborer's  lien  on 
property  of  Uie  value  of  more  than  $1,000." 

The  plaintiffs  sought  to  foreclose  the  mort- 
gage made  to  J.  R.  Stubblefleld  upon  the 
property  therein  described  as  against  all  par- 
ties to  the  suit  They  also  sought  to  fore- 
close the  mortgage  upon  the  82  shares  of  cap- 
ital stock  that  had  been  Issued  to  W.  S.  Mi- 
chaeL 

All  those  against  whom  complaint  was 
made  as  above  stated  were  made  parties  de- 
fendant, after  which  R.  L.  Davenport  filed 
a  petition  of  intervention  seeldng  to  foreclose 
a  laborer's  lien  set  up  by  him  upon  the  prop- 
erty described  In  the  Stubblefleld  mortgage, 
and  in  the  plalntUTs  petition.  A  trial  was 
had  before  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  in  Mrs.  C.  B.  McCor- 
mac's  favor  against  J.  M.  FerreU,  as  princi- 
pal, and  3.  R.  Stubblefleld,  as  surety,  on  the 
note  made  to  her,  with  a  foreclosure  of  the 
mortgage  lien  evidenced  by  the  Stubblefleld 
mortgage  upon  the  property  of  the  abstract 
company.  C.  A.  Gray  and  J.  W.  Ward  also 
recovered  judgment  for  the  amounts  by  them 
as  severally  sought,  with  a  foreclosure  in 
their  favor  upon  the  32  shares  of  the  Michael 
capital  stock  of  the  abstract  company.  The 
court  denied  the  prayer  of  these  parties  that 
the  Stubblefleld  mortgage  be  foreclosed  in 
their  favor.  The  court  further  found  and 
adjudged  in  favor  of  R.  I>.  Davenport  as 
against  the  abstract  company  for  the  sum 
of  $130,  to  secure  $60  of  which  a  Hen  was  de- 
clared and  foreclosed  upon  the  property  In 
controversy  'as  against  all  parties  save  the 
Hen  foreclosed  In  favor  of  Mrs.  C.  B.  Mc- 
Cormac, which  was  made  first  in  the  judg- 
ment. It  was  further  found  and  adjudged 
that  the  said  Judgment  of  the  Justice's  court 
in  favor  of  M.  J.  Smith  against  the  Ferrell- 
Mlcliael  Abstract  &  Title  Company,  under 
which  George  and  Nora  Vaught  claimed,  was 
"void,  because  the  plaintiff  sought  in  said 
judgment  to  foreclose  a  laborer's  lien  on 
property  of  value  In  excess  of  $200."  The 
Ferrell-Mlchael  Abstract  &  Title  Company 
and  George  and  Nora  Vaught  severally  filed 
motions  for  new  trial,  which  were  overruled, 
and  they  alone  have  prosecuted  appeals. 

[1, 2]  By  exceptions  to  the  petition  the 
judgment,  and  in  other  ways.  It  is  contended 
that  Mrs.  C.  B.  McCormac  was  not  entitled 
to  the  benefit  of  the  mortgage  made  by  J.  M. 
Ferrell  to  his  surety,  J.  R.  Stubblefield.  But 
in  so  adjudging  we  think  the  court  was  cor- 
rect as  against  the  original  title  of  the  ab- 
stract company.  While  made  direct  to  J.  R. 
Stubblefield,  the  surety,  one  of  its  specific 
purposes,  as  thereitt  recited,  was  to  secure 
the  payment  of  the  note  declared  upon  by 
Mra  O.  B.  McCormaa    The  note  was  untwid, 
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(be  mortgage  had  been  duly  recorded  prior  to 
the  abstract  company's  acquisition  of  the 
property,  the  mortgagee,  Stnbblefleld,  was 
consenting  thereto,  and  no  repudiation  of 
the  mortgage  of  which  it  is  shown  Sirs.  Mc- 
Cormac  had  notice  has  been  pointed  out.  Un- 
der such  circumstances  we  think  the  mort- 
gage inured  to  the  benefit  of  Mrs.  C.  B.  Mc- 
Cormac,  that  the  statute  of  limitations  did 
not  run  against  her  right,  and  that  the  title 
of  the  abstract  company  to  the  books  and  oth- 
er property  acquired  from  J.  M.  Ferrell  was 
in  all  respects  subordinate  to  the  dalm  of 
0.  B.  McCormac.  As  said  In  a  recent  work 
on  Chattel  Mortgages  (see  Jones  on  Chattel 
Mortgages  [5th  Ed.]  {  512): 

"The  mortgage  given  to  a  surety  inures  to  the 
benefit  of  the  creilitor  to  whom  the  surety  is 
bound ;  and  upon  the  bankruptcy  of  the  mort- 
gagor a  court  of  bankruptcy  will  enforce  the 
trust.  If  the  mortgage  upon  its  face  be  condi- 
tioned to  indemnify  the  mortgagee  against  a  lia- 
bility upon  certain  debts,  it  expresses  a  trust; 
and  one  wbo  purchases  the  mortgage,  or  takes 
an  assignment  of  it,  takes  it  with  notice  of  such 
trust  and  subject  to  it  The  sale  and  assign- 
ment are  then  void  in  equity,  and  the  assignee 
will  be  regarded  as  merely  holding  the  legal 
title  to  the  property  as  trustee  in  place  of  the 
original  trustee." 

See,  also,  Nat.  Shoe  &  Leather  Bank  of  Au- 
burn et  aL  T.  Small  et  al.  (D.  C.)  7  Fed.  837; 
Hanrlon  t.  Hanrion,  73  Kan.  25,  84  Pac.  381, 
117  Am.  St.  Rep.  453. 

That  the  plaintiffs'  action  was  not  barred 
by  limitation,  as  urged,  is  apparent  in  view  of 
the  fact  that  tlie  action  was  not  one  for  con- 
version of  the  property  described  in  the  peti- 
tion, as  suggested,  but  merely  one  for  the 
foreclosure  of  a  mortgage  lien  that  had  been 
duly  recorded  before  the  incorporation  of  the 
abstract  company,  and  before,  of  course,  its 
acquisition  of  the  mortgaged  property  from 
J.  M.  Ferrell.  Such  record  effected  the  ab- 
stract company  with  notice  of  the  mortgage 
and  of  C  B.  McCormac's  equitable  right 
therein,  notwithstanding  there  may  have  been 
a  want  of  actual  notice  thereof  on  the  part 
of  some  of  the  stockholders  of  Incorporators, 
as  was  testified.  It  is  not  pretended  that  the 
note  of  C.  B.  McCormac  was  barred  by  limi- 
tation, or  that  she  at  any  time  was  given 
notice  tliat  the  abstract  company  bad  or 
would  repudiate  the  mortgage  and  hold  the 
mortgaged  pr<Q)erty  in  hostility  thereta  The 
mere  possession  and  use  <rf  the  property  un- 
der a  claim  of  ownership  was  not  necessarily 
inconsistent  with  the  terms  and  legal  effect 
of  the  mortgage,  and  certainly  not  sufiEtcient 
to  establish  that  diaracter  of  adverse  posses- 
sion which  would  be  necessary  to  bar  C.  B. 
McCormac's  action  to  foreclose  the  mortgage 
declared  upon.  All  assignments  of  error  in- 
volving these  questions  are  accordingly  over- 
ruled. 

By  other  assignments  the  sufficiency  of  the 
description  of  the  property  as  described  in 
the  mortgage,  in  the  plea  of  Intervener,  and 
in  the  Judgment  is  attacked.  Substantially, 
the  description  in  the  mortgage  is  as  follows: 


"Two  league  books,  four  section  books,  two  lot 
boolis,  protate  index,  general  index,  mapa,  sup- 
plies and  madiine  now  on  ba^d  and  in  use,  and 
that  are  hereafter  acquired  and  used  by  me,  the 
said  J.  M.  Ferrell,  in  conducting  and  continning 
in  the  abstract  business,  this  day  parchaaed  by 
me  from  the  firm  of  Ferrell  &  McCormac,  said 
firm  being  composed  of  the  3.  M.  Ferrell  and 
C.  B.  McCormac,  said  above-described  property 
being  in  the  office  and  vault  at  the  rear  of  the 
building  situated  on  lot  No<  6,  Blk.  — /Bl.  in 
the  town  of  EiOstland,  Eastland  county,  Texas, 
and  all  appurtenances  thereto  belonging  or 
which  may  hereafter  be  acquired." 

[3]  The  description  of  the  property  in  the 
judgment  is  yet.  If  anything,  more  complete, 
and  is,  we  think,  on  the  whole,  sufficient 
Again  quoting  from  Mr.  Jones  on  Chattel 
Mortgages,  iS  53,  54,  and  54a,  it  is  said: 

"It  is  not  necessary  that  the  property  should 
be  so  described  as  to  be  capable  of  being  identi- 
fied by  the  written  recital  or  by  the  name  used 
to  desiffnate  it  in  the  mortgage^    Parol  evidence 
is  admissible  to  show  that  the  particular  article 
is  included  within  the  general  words  of  a  de- 
scription,   though    not   to  supply    an   essential 
word  which  has  been  omitted.     Thus,  under  a 
mortgage  of  all  of  the  stock,  tools,  and  property 
belonging   to   the   mortgajgor   in    and   about   a 
wheclwnght's  shop  occupied  by  him,  parol  evi- 
dence is  admissible  to  show  what  artides  were 
in  and  about  the  shop  when  the  mortgage  was 
made.    It  is  obviously  impoesible  in  most  cases 
to  set  forth  on  the  face  oC  the  mortgage  all  the 
articles  embraced  in  it  with  such  predsion  that 
any  one,  by  a  mere  inspection  of  the  mortgage, 
without  reference  to  any  other  source  of  infor- 
mation, can  identify  them.    Besort  must  general- 
ly be  had  to  parol  evidence  to  identify  the  prop- 
erty mortgaged,  although  it  be  enumerated  and 
described   with   the  utmost  minuteness.      Such 
evidence  is  no  more  required  to  identify  proper- 
ty described   as   ail  one's  household   furniture 
than  it  is  when  tlie  number  of  chairs,  tables, 
and  other  articles  is  given.    •    •    •    A  descrip- 
tion which  will  enable  third  persons,  aided  by 
inquiries  which  the  Instrument  itself  suggests, 
to   identify    property,    is   sufficient      •      •     • 
Written  descriptions  of  property  are  to  be  in- 
terpreted in  the  light  of  the  facts  known  to  and 
in  the  minds  ot  the  parties  at  the  time.    They 
are  not  prepared  for  strangers,  but  for  those 
they  are  to  affect — the  parties  and  their  privies. 
A  subsequent  purchaser  or  mortgagee  is  suppos- 
ed to  acquire  a  knowledge  of  all  the  facts  so  fsr 
as  may  be  needful  to  his  protection,  and  he  par- 
chases  in  view  of  that  knowledge.    •    •    •    A 
mortgage  which  describes  the  property  as  'one 
bay  horse,  aged  sir  years,'  in  the  mortgagor's 
posseesion  in  a  certain  dty,  is  not  void  by  reason 
of  the  insufficiency   of  description,  though  tha 
description  would   not  enable  a  third   i>erson, 
without  the  aid  of  facts  not  contained  in  the 
mortgage,  to  identify  the  horse.     But  the  de- 
scription would  enable  a  third  person,  aided  by 
inquiries  which  the  instrument  itself  suggests,  ts 
identify  the  property,  and  is  therefore  soffident 
A   mortgage   of   '50   head   of   steers   about  20 
months  old,  now  owned  by  me  and  in  my  posses- 
sion on  my  farm'  in  a  certain  township,  is  snffi- 
dent    against    subsequent    purdiasers,    though 
some  of  the  cattle  were  bought  in  an  adjoining 
township  into  which  the  farm  extended." 

It  is  to  be  noted  that  the  property  under 
consideration  Is  described  in  the  mortgage 
as  general  Index  maps,  supplies,  and  ma- 
chines "now  on  hand  and  in  use  by  the  said 
J.  M.  Ferrell  to  conducting  and  continuing 
his  abstract  buBdness,"  purchased  by  bto 
from  the  firm  of  Ferrell-Michael  Abstract  & 
Title  Company  on  the  day  the  mortgage  was 
executed.    The  property  ia  farther  described 
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as  "lielng  in  tbe  office  and  vault  at  the  rear 
of  the  building  situated  on  lot  No.  6,  Block 
— ^/Bl,  in  tbe  town  of  Bastland,  Bastland 
county,  Texas."  In  the  light  of  these  refer- 
ences and  of  tbe  authority  from  which  we 
bare  quoted,  it  is  not  to  be  doubted,  we 
think,  that  an  Identiflcation  of  the  property 
may  easily  be  made  by  resort  to  competent 
parol  proof,  and  we  accordingly  overrule  all 
objections  to  the  plaintiffs'  petition,  to  the 
judgment,  and  other  proceedings  made  upon 
the  ground  of  Insufficient  description  of  the 
property  upon  which  the  court  foreclosed  C. 
B.  McCk>rmac'B  lien. 

[4]  A  number  of  assignments  of  error  re- 
lating to  tbe  claim  of  intervener,  R.  L,  Dav- 
enport, are  presented.  B.  Ij.  Davenport  filed 
bis  plea  of  Intervention  on  tbe  20tb  day  of 
January,  1916,  alleging,  among  other  things, 
a  contract  of  employment  between  blm  and 
the  abstract  company  at  a  salary  of  $60  per 
month.  He  further  alleged  that  upon  such 
contract  of  employment  there  was  a  balance 
due  of  1150 ;  that  his  employment  required 
certain  work  in  making  abstracts  from  ap- 
pellant's books,  and  in  transcribing  from  tbe 
county  records  certain  matters  pertaining  to 
land  titles,  and  placing  the  same  upon  ap- 
pellant's books.  The  particulars  of  the  work 
which  be  alleged  he  did  were  set  out,  and 
Intervener  declared  that  to  secure  the  un- 
paid balance  due  him  he  was  entitled  to  tbe 
laborer's  lien  provided  for  by  statute;  that 
be  had  secured  said  lien  in  the  manner  pro- 
vided for,  and  he  sought  its  foreclosure. 
lAter,  on  the  same  day,  the  abstract  com- 
pany filed  its  first  supplemental  answer  to 
such  plea,  denying  that  It  was  due  the  Inter- 
vener any  sum  whatever,  and  alleging  that 
during  the  time  tbe  intervener  was  in  its  em- 
ployment he  had  charge  of  the  books  and  ac- 
counts until  be  ceased  said  employment  on 
the  29tb  day  of  December,  1914;  that  during 
said  time  the  intervener  had  made  all  charg- 
es and  collected  the  amounts  due  the  abstract 
company,  which  collections  be  retained ;  that 
there  appeared  on  the  books  of  the  abstract 
company  outstanding  accounts  kept  by  inter- 
vener In  a  sum  much  greater  than  sufficient 
to  pay  of(  and  discbarge  all  claims  asserted 
by  him;  that  through  inadvertence  or  mis- 
take he  (the  Intervener)  had  made  many  col- 
lections of  accounts,  and  failed  to  make  the 
proper  credit  on  the  books  of  appellant,  and 
failed  to  charge  himself  with  such  collec- 
tions; that  the  intervener  bad  also  issued 
corporation  cbecks  to  various  parties  at  tbe 
time  unknown  to  tbe  abstract  company  In 
payment  of  his  Individual  Indebtedness ;  and 
that  thereby  there  were  outstanding  legal 
liabilities  against  the  abstract  company  In 
a  greater  amount  than  would  be  sufiident  to 
offset  tbe  intervener's  claim.  It  was  fur- 
ther alleged  tliat  tbe  appellant  company  did 
not  know  tbe  true  state  of  tbe  accounts;  that 
the  books  were  then  In  tbe  bands  of  an  ac- 
countant for  examination  and  for  the  pur- 
pose of  ascertaining  tbe  true  condition;  but 


that  tlmfe  Buflident  bad  not  as  yet  elapsed 
to  enable  the  abstract  company  to  learn  from 
such  persons  whose  names  were  on  tbe  books 
wbetber  tbe  accounts  bad  been  paid,  just 
how  mucb  bad  been  collected,  tbe  exact 
amount  that  bad  been  appropriated  by  In- 
tervener, etc.  And  appellant,  in  close  con- 
nection with  Its  said  ansix'er,  made  a  writ- 
ten application  for  a  continuance  of  the 
cause  to  enable  It  to  obtain  tbi'e  information 
indicated  by  Its  answer,  and  which,  It  was 
alleged,  would  be  sufficient  to  establlEdi  a 
perfect  defense  to  any  alleged  indebtedness 
of  the  intervener. 

The  application  for  a  continuance  was 
overruled,  to  which  action  the  appellant  coni- 
pany  duly  excepted,  and  tbe  court  required 
the  trial  to  proceed  upon  the  next  day,  to 
wit,  on  January  21,  1915.  We  have  care- 
fully examined  tbe  motion  and  considered 
tbe  action  of  the  court  complained  of,  but 
have  finally  concluded  that  we  would  not  be 
justified  tn  reversing  the  judgment  on  this 
account.  The  moti<m  for  continuance,  we 
think,  was  addressed  to  tbe  discretion  of  the 
court.  The  intervener,  Davenport,  testified 
fully  as  to  bis  method  of  bookkeeping,  ex- 
plained a  number  of  the  failures  to  make 
proper  entries,  etc,  and  tbe  court  made  a 
corresponding  deduction  In  bis  dalm.  There 
seems  to  be  no  evidence  by  persons  named  In 
tbe  motion  for  continuance,  or  whose  names 
appear  upon  the  books,  of  tbe  payment  of 
any  sums  due  tbe  abstract  company  for 
which  credit  was  not  given,  nor  does  it  ap- 
pear that  there  were  any  checks  issued  by 
tbe  intervener  not  accounted  for,  and  no 
suggestion  was  made  by  appellant  In  Us  mo- 
tion for  new  trial,  which  was  filed  on  Jan- 
uary 29th,  that  during  or  since  the  trial  any 
witness  bad  been  discovered  who  could  or 
would  be  able,  by  bis  testimony,  to  sustain 
tbe  suppositional  facts  in  the  abstract  com- 
pany's answer.  We  think,  therefore,  the  as- 
signments and  propositions  relating  to  this 
matter  must  be  overruled. 

[{]  It  Is  also  urged  that  the  court  should 
have  stricken  out  the  plea  of  intervention  on 
the  ground  that  the  intervener  did  not  show 
himself  to  be  within  that  class  of  persons 
entitled  to  a  laborer's  lien.  The  statute  in- 
voked by  the  Intervener  (4  Vernon's  Sayles' 
Texas  Glv.  Statutes,  art  5644),  so  far  as 
necessary  to  quote,  reads: 

"That  whenever  any  derk,  accountant,  book- 
keeper, artisan,  craftsman,  factory  oi>erator, 
mill  operator,  servant,  mechanic,  quarry  man,  or 
common  laborer,  farm  hand,  male  or  female, 
may  labor  or  perform  any  service  in  any  office, 
store,  *  •  •  by  virtue  of  any  contract  or 
agreement,  written  or  verbal,  with  any  person, 
employer,  firm,  corporation,  or  bis,  her,  or  their 
agent  or  agents,  receiver  or  receivers,  trustee  or 
trustees,  in  order  to  secure  the  payment  of  the 
amount  due  or  owing  under  such  contract  or 
agreement,  written  or  verbal,  the  hereinbefore 
mentioned  employes  shall  have  a  first  lien  upon 
all  products,  machinery,  tools,  fixtures,  appur- 
tenances, goods,  wares,  merchandise,  chattels, 
•  •  •  or  thing  or  things  of  value  of  whatso- 
ever character  that  may  be  created  In  whole  or 
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In  part  by  the  labor  of.  or  that  may  be  used  by 
such  person  or  persons,  or  necessarily  connect- 
ed with  the  performance  with  such  labor  or 
service,  which  may  be  owned  by  or  in  the  posses- 
sion or  under  the  control  of  the  aforesaid  en^- 
ployer,  person,  firm,  corporation,  or  his,  or  their 
aeont  or  agents,  receiver  or  receivers,  trustee  or 
trustees,"  etc. 

The  intervener  alleged,  in  substance,  that 
the  defendant  corporation  was  engaged  in 
making  abst^cts  to  land,  perfecting  land 
titles,  and  in  transcribing  the  various  in- 
Btrtunents  of  record  In  the  office  of  the  coun- 
ty clerk  of  Eastland  county,  Tex.,  which  af- 
fected titles  to  lands,  and  recording  and  in- 
dexing such  Instruments  on  the  books  of  the 
terporatlon  kept  for  that  purpose,  and  that 
the  "Intervener  was  employed  to  manage^ 
supervise,  and  control  said  abstract  business 
of  defendant  corporation,  and  labored  dally 
and  continually  from  May  14,  1914,  to  De- 
cember 29,  1914,  making  abstracts,  and, 
when  not  so  employed,  taking  off  from  the 
deed  records  of  Eastland  county  and  record- 
ing and  indexing  on  the  books  of  defendant 
corporation  instruments  affecting  land  titles; 
that  the  labor  so  done  and  performed  by 
tliis  intervener  is  now  contained  on  the  dif- 
ferent books  of  the  defendant  corporation 
and  the  indexes  thereto ;  that  the  Intervener 
also  kept  books  of  accounts  for  said  d^end- 
ant  corporation  in  which  all  debts  and  cred- 
its are  shown,"  etc.  The  evidence  of  the 
character  of  the  Intervener's  employment  and 
labor  corresponds  very  closely  to  his  allega- 
tions as  above  set  out,  and  the  appellant  com- 
pany Insists  that  its  case  comes  within  the 
ruling  in  the  cases  Qf  Llndale  Brick  Co.  v. 
Smith,  54  Tex.  Or.  App.  297, 118  S.  W.  668; 
Bush  Bros.  Lumber  &  Hilling  Oo.  v.  East- 
wood, 132  S.  W.  389;  Hatton  v.  Bodan  lium- 
ber  Co.,  57  Tex.  Civ.  App.  478,  123  S.  W. 
163.  In  the  case  first  dted  It  was  held  that 
one  employed  as  a  superintendent  of  a  brick 
company  was  not  entitled  to  a  lien  for  hia 
services,  although  he  at  times  performed  the 
labor  of  an  ordinary  hand,  inasmuch  as  a 
lien  was  not  given  in  favor  of  persons  not 
enumerated,  although  they  may  occasionally 
perform  the  duties  of  one  of  the  enumerated 
classes.  The  other  cases  cited  are  of  like 
etCect.  We  have  no  disposition  to  controvert 
the  holdings  in  these  cases,  and,  while  the 
intervener's  case  is  not  without  diflkulty,  we 
have  finally  concluded  that  we  cannot  dis- 
turb the  trial  court's  determination  that  the 
Intervener  brought  himself  within  the  stat- 
ute conferring  the  line.  It  Is  true  he  allied 
and  testified  that  he  was  employed  to  man- 
age and  control  the  appellant  company's  ab- 
stract business,  but  on  the  whole,  as  alleged 
and  proved,  it  seems  that  his  employment 
and  service  comprehended  the  service  also 
of  a  clerk,  one  of  the  classes  of  persons  spe- 
cifically named  in  the  article  of  the  statute 
ttiat  we  have  quoted.  In  the  case  of  Llndale 
Brick  Oo.  V.  Smith,  supra,  it  appears  that  the 
manager.  Smith,  In  addition  to  the  duties  of 
xoauagement  and  superintendence,  also  per- 


formed at  times  labor  of  the  character  ordi- 
narily performed  by  a  common  servant.  This, 
it  was  held,  did  not  bring  Smith  wltliin  the 
designated  class,  but  emphasis  is  given  to 
the  fact  there  shown  that  it  did  not  appear 
that  such  ordinary  labor  was  required  of 
Smith  by  the  terms  of  his  contract  of  em- 
ployment   The  court  said: 

"There  is  nothing,  however,  to  negative  the 
inference  that  those  services  [the  ordinary  serv- 
ices referred  to]  were  performed  from  choice, 
rather  than  in  compliance  with  the  exactions 
of  a  contract.  For  aught  that  appears  to  the 
contrary,  he  was  empowered  to  employ  others  to 
do  all  the  manual  labor  which  he  performed 
about  the  plant" 

In  the  case  before  us,  however,  the  inter- 
vener's allegations  and  testimony  as  a  whole 
indicated  that  his  contract  of  employment 
contemplated,  not  only  the  supervision  and 
management  of  the  business,  but  also  the 
performance  of  the  necessary  derical  work 
upon  the  books  of  the  company.  Indeed,  it 
appears  that  during  his  employment  he  alone 
did  all  the  work  necessary  in  the  prosecutl(»i 
of  the  business,  and  nothing  In  the  allegation 
or  testimony  indicates  that  it  was  contem- 
plated, or  that  he  was  authorized  to  employ 
others  to  do  the  clerical  work,  and  at  the 
same  time  draw  the  stipulated  salary  as 
manager.  We  think,  therefore,  that  it  should 
be  held  that  In  cases  like  this,  where  the 
contract  of  employment  contemplates  the  per- 
formance of  servloes  to  secure  the  payment 
of  which  the  statute  was  evidently  enacted, 
that  the  statute  should  be  given  effect,  even 
though  the  clerk,  servant,  or  other  person 
named  in  the  statute  was  also  required  to 
perform  services  more  properly  perhaps  re- 
lating to  the  functions  of  a  superintendent  or 
manager,  who,  it  appears,  is  not  Included 
within  the  protected  classes  of  the  statute. 
We  feel,  therefore,  that  we  must  overrule 
the  contention  noted.  Llndale  Brick  Co.  v. 
Smith,  54  Tex.  Civ.  App.  297,  118  S.  W.  568. 

[8]  It  is  further  insisted  in  various  forms 
that  inasmuch  as  the  intervener's  claim 
amounted  to  but  $150,  the  court  was  without 
Jurisdiction  to  entertain  it  But  this  conten- 
tion likewise,  we  think,  must  be  overruled. 
Our  statutes  provide  that: 

"Before  a  case  is  called  for  trial,  additional 
parties  may,  when  they  are  necessary  or  proper 
parties  to  the  suit  be  brought  in  by  proper  pro- 
cess, either  by  the  plaintiff  or  the  defendant  up- 
on such  terms  as  the  court  may  prescribe;  but 
such  parties  shall  not  be  brought  in  at  such  a 
time  or  in  such  a  manner  as  nnreasonably  to  de- 
lay the  trial  of  the  case."  2  Vernon's  Sayles' 
Tex.  Civ.  Statutes,  art  1848. 

It  is  doubtless  true  that  the  intervener  was 
not  a  necessary  party,  and  that  the  court  in 
the  exerdae  of  its  discretion,  might  have  re- 
fused to  entertain  his  plea,  but  we  tiilnk  he 
was  not  an  Imjwoper  party.  The  action  as 
instituted  by  the  original  plaintiffs  was  to 
foreclose  a  mortgage  upon  specified  property 
upon  which  the  intervener,  by  his  plea  in  in- 
tervention, also  asserted  a  lien,  and  It  is  a 
favorite  dootrtne  of  equity,  ta  order  to  avoid 
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a  multiplicity  of  salts,  that  parties  having  a 
common  Interest  In  tbe  subject-matter  may 
Join,  or  at  least  are  proper  parties,  even 
though  their  asserted  rights  may  not  have 
a  CMomon  origin.  See  16  Cyc.  65,  and  nu- 
merous authorities  cited  tn  note  79.  See, 
also,  11  N.  T.  Anno.  Dig.  8g  74207,  74208,  and 
authorltlea  dted  in  notes.  See,  also,  section 
783,  Jones  on  Cliattel  Mortgages,  and  cases 
dted  in  notes  106  and  109;  Polk  v.  King,  19 
Tex.  Civ.  App.  666,  48  S.  W.  601,  and  cases 
therein  dted.  It  is  to  be  noted  that  tiie  In- 
tervoier  was  not  the  original  actor — not  the 
one  who  first  sought  an  ezerdse  of  the  court's 
Jurlsdictlcm.  The  plaintiffs  in  the  suit  were 
the  original  movants,  and  presented  a  case 
over  which  the  court  had  undoubted  juris- 
diction, both  as  to  the  parties  and  as  to  the 
subject-matter,  and  intervener's  attitude  was 
that  of  one  who  merely  Interposes  a  claim  to 
the  subject-matter  over  which  the  court  al- 
ready had  jurisdiction,  and  the  case  was  not 
as  If  the  intervener  whose  demand  was  below 
the  jurisdiction  of  the  court,  had  first  sought 
to  maintain  the  suit. 

It  appearing  that  tbe  court  already  had 
acquired  Jurisdiction  of  the  subject-matter, 
and  having  already  exerdsed  his  discretion 
In  entertaining  the  plea,  we  think  the  action 
of  the  court  In  this  respect  must  be  sustained, 
regardless  of  the  amount  of  the  intervener's 
demand. 

In  the  form  of  exceptions  to  the  plaintifTs 
petition,  objections  to  evidence,  and  to  the 
court's  final  decree,  complaint  is  made  of  the 
action  of  the  court  relating  to  the  judgment 
of  the  justice  court  in  favor  of  M.  J.  Smith 
against  the  appellant  abstract  company,  by 
virtue  of  which  tbe  plaintiffs  alleged  George 
and  Nora  Yaught  were  claiming  some  right 
Besides  costs,  the  judgment  was  for  tbe  sum 
of  $117.50,  and  purports  to  foreclose  a  labor- 
er's Hen  on  pert  or  all  of  the  property  upon 
which  the  plaintiff  sought  to  foreclose  the 
mortgage.  The  plaintiffs  alleged,  among 
other  things,  that: 

"llie  said  judgment  was  void  because  it  at- 
tempted to  foreclose  a  laborer's  lien  on  personal 
property  in  excess  of  the  sum  of  $200;  that  It 
attempted  to  foreclose  a  laborer's  lien  on  prop- 
erty of  the  value  of  more  than  $1,000,"  etc. 

There  were  other  points  of  attack  ux>on  the 
judgment,  but  none,  it  seems,  which  plain- 
tiffs attempted  to  support  by  evidence.  K. 
t».  Davenport,  however,  was  permitted  to  tes- 
tify over  the  objection  of  defendants  that  the 
books,  etc.,  upon  which  the  laborer's  Hen  had 
been  foreclosed  In  tbe  justice  court  exceeded 
the  sum  of  $200  In  value,  and  the  court  ad- 
judged: 

"That  tbe  judgment  rendered  by  the  justice 
court  of  precinct  No.  1  of  Eastland  county,  Tex., 
in  the  cause  of  M.  J.  Smith  v.  Ferrell-Michael 
Abstract  &  Title  Company,  in  cause  No;  3129, 
be^  and  the  same  is  hereby,  declared  null  and 
void,  and  of  no  force  or  effect  whatever  as 
against  all  parties  to  this  suit  and  that  the 
claim  of  George  Vaught  and  Nora  Vaught  be 
hereby  declared  to  be  null  and  void,  and  the 


said  George  Vaught  and  Nora  Vaught  are  here- 
by perpetually  enjoined  from  claiming  or  assert- 
ing any_  rights,  title,  or  interest  on  account  of 
the  safd  judgment  having  been  transferred  to 
them  or  either  of  them,  and  the  plaintiff  Mrs. 
0.  B.  McCormac,  C.  A.  Gray,  and  J.  W.  Ward 
are  hereby  given  a  judgment  for  any  and  all 
costs  which  have  accrued  in  this  case  on  account 
of  the  said  George  Vaught  and  Nora  Vaught 
being  made  parties  to  this  suit,  and  for  which 
let  execution  issue  as  against  the  said  George 
Vaught  and  Nora  Vaught,  or  either  of  them." 

We  are  of  opinion  that  the  court  erred  in 
his  ruling  and  decree  on  this  branch  of  the 
case.  Contrary  to  what  has  been  frequently 
declared  in  cases  of  contract  liens,  it  has 
been  held  in  a  number  of  cases  that,  where 
a  foreclosure  of  a  statutory  lien  is  sought, 
tbe  amount  and  character  of  plaintiff's  debt 
or  demand  determines  the  jurisdiction  of  tbe 
court,  and  not  the  value  of  the  property  upon 
which  the  foreclosure  is  sought.  See  Law.son 
V.  Lyndi,  9  Tex.  Civ.  App.  532,  29  S.  W.  1129; 
Dazey  v.  Pennington,  10  Tex.  Civ.  App.  326, 
31  S.  W.  812 ;  Allen  v.  Glover,  27  Tex.  Civ. 
App.  483,  66  S.  W.  379;  Manire  v.  Wilkinson 
et  al.,  136  S.  W.  1152.  The  prlndple  of  these 
cases  evidently  is  that,  where  the  plaintiff 
establishes  a  debt  within  the  Jurisdiction  of 
the  court,  and  such  debt  is  of  the  character 
within  the  statute  giving  the  lien,  the  fore- 
closure upon  so  much  of  the  property  as  Is 
necessary  to  satisfy  the  judgment  follows  as 
a  matter  of  course.  In  such  cases  the  real 
controversy  Is  over  the  amount  of  the  debt, 
and  its  character  and  the  lien  Is  but  an  in- 
cident In  all  cases  where  this  Is  true,  and 
where  the  validity  of  the  lien  is  in  reality 
not  questioned  (except  as  othervrise  controlled 
by  statute  as  in  cases  of  foreclosure  of  liens 
upon  lands).  It  seems  to  the  writer,  at  least, 
that  the  principle  of  the  cases  just  dted  is 
sound,  whether  the  lien  asserted  arises  by 
contract  or  statute ;  for  in  neither  case  does 
the  law  contemplate  an  appropriation  of  more 
of  the  property  upon  which  the  lien  rests 
than  is  necessary  to  satisfy  the  debt  But, 
however  this  may  be,  we  all  concur  in  the 
distinction  made  by  the  above  cases  between 
contract  and  statutory  liens,  and  In  accord- 
ance therewith  are  of  opinion  that  the  judg- 
ment of  the  Justice  court  In  favor  of  M.  J. 
Smith  against  the  abstract  company  foreclos- 
ing the  laborer's  lien  was  not  open  to  attack 
upon  the  only  ground  upon  whidi  it  seems 
tlie  judgment  of  its  invalidity  rests. 

[7]  We  think  the  Judgment  below  in  this 
respect  was  wrong  for  yet  another  and  per- 
haps a  better  reason.  The  Judgment  is  en- 
tirely regular  upon  Its  face.  The  amount 
for  which  recovery  was  sought  was  $117.50, 
an  amount  clearly  within  the  Jurisdiction  of 
the  Justice  court.  The  property  upon  which 
the  lien  was  foreclosed  was  personal  proper- 
ty, the  value  of  which.  If  It  could  make  any 
difference,  does  not  appear  on  the  face  of  the 
judgment  to  be  beyond  amounts  over  which 
the  justice  court  by  statute  has  been  given 
jurisdiction.    It  reads  aa  follows: 
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"H.  X  Smith  T.  Ferrell-lfichael  Abrtract  ft 
Title  Company. 

"In  the  Justice  Court  of  Precinct  Na  1.  East- 
land County,  Texas. 
"On  this  the  8th  day  of  July,  A.  D.  1914, 
came  on  to  be  heard  the  cause  of  M.  J.  Smith 
V.  Ferrell-Michael  Abstract  &  Title  Company, 
and  the  plaintiff,  M.  J.  Smith,  appearing  by  his 
attorney  and  announced  ready  for  trial,  and  the 
defendant  having  waived  process  and  having  en- 
tered its  appearance  herein,  but  filed  no  plead- 
ings in  this  court  or  made  any  defense  against 
the  claim  of  said  plaintiff,  and  jury  being  waiv- 
ed, and  matters  of  fact  as  well  as  of  law  being 
submitted  to  the  court,  and  the  court,  after 
hearing  the  evidence  adduced  and  the  argument 
of  counsel  is  of  the  opinion  that  the  plaintiff, 
M.  J.  Smith,  should  recover  of  and  from  the  de- 
fendant, Ferrell-Michael  Abstract  &  Title  Com- 
pany, a  corporntion,  the  sum  of  $117.50,  and  all 
costs  in  this  behalf  expended,  and,  it  further 
appearing  to  the  court  that  the  plaintiff  has  a 
valid  and  subsisting  laborer's  lien  upon  the 
following  described  property  of  the  defendants : 
3  league  books  of  Eastland  county,  Tex. ;  4 
section  books  of  Rastland  county,  Tex. ;  1  order 
book  for  Eastland  county,  Tex. ;  3  lot  books  for 
Eastland  county,  Tex. ;  2  typewriters,  one  Rem- 
ington, one  IJuderwood  No.  5;  3  section  books 
of  Stephens  county,  Tex. ;  1  league  book  of 
Stephens  county,  Tex.,  marker;  section  book 
of  Eastland  county,  Tcz.;  1  probate  index  of 
Eastland  county,  Tex.;  1  general  index  of 
Eastland  county,  Tex. ;  1  bookcase ;  1  table ; 
about  511  duplicate  carbon  copies  of  abstracts 
of  title  of  Eastland  county ;  about  100  copies  of 
deed  records  of  Eastland  county,  Tex.,  and  about 
36  copies  of  deed  records  of  Stephens  county; 
1  Stephens  county  index— it  is  therefore  ordered, 
adjudged,  and  decreed  that  the  laborer's  lien 
as  it  existed  on  the  2Tth  day  of  March,  1014, 
be  and  the  same  is  hereby  foreclosed  upon  the 

Sroperty  described  belonging  to  the  defendant, 
'errell-afichael  Abstract  A  Title  Company; 
and  it  is  hereby  further  ordered  and  decreed 
that  said  property  be  sold  in  accordance  with 
law  as  provided  for  the  sale  of  personal  prop- 
erty under  execution,  and  that  the  proceeds 
realized  from  such  gale  be  applied  in  liquida- 
tion of  this  judgment,  and,  if  the  same  be  in- 
sufficient to  satisfy  the  same,  that  the  balance 
be  made  out  of  any  other  property  of  the  de- 
fendants subject  to  execution." 

Tbere  Is  evidence  In  tbe  record  tending  to 
diow  that  by  virtue  of  the  Judgment  quoted 
an  order  of  sale  was  issued  out  of  tbe  jus- 
tice court  In  obedience  to  which  the  property 
described  In  tbe  Judgment  was  sold  to  VirgU 
Love  on  December  29,  1914,  and  by  blm  sold 
to  H.  C.  Pope  on  Decemb«  31,  1914,  and 
neither  Love  nor  Pope  has  been  made  a  par^ 
ty  to  this  suit.  But,  regardless  of  considera- 
tions that  tbese  facts  may  suggest,  we  are  of 
opinion  that  tbe  court  was  without  power  to 
declare  the  judgment  void. 

Tbe  attadi  upon  the  Judgment  was  col- 
lateral, and  not  direct,  as  evidently  was  the 
view  of  tbe  plaintiffs  and  of  the  court  below. 
As  said  by  our  Supreme  Court  in  tbe  case  of 
Crawford  v.  McDonald,  88  Tex.  626,  loe  dt 
630,  33  S.  W.  325. 

"A  direct  attack  on  n  judgment  is  an  attempt 
to  amend,  correct,  reform,  vnciite,  or  enjoin  the 
execution  of  same,  in  a  proceeding  instituted  for 
that  purpose,  such  as  a  motion  for  rehearing,  an 
appeal,  some  form  of  writ  of  error,  a  bill  of  re- 
view, an  injunction  to  restrain  its  execution, 
etc.  A  collateral  attack  on  a  judgment  is  an 
attempt  to  avoid  its  binding  force  in  a  proceed- 


In^  not  instituted  for  one  of  the  purposes  afore, 
said,  as  where,  in  an  action  of  debt  on  a  judg- 
ment, defendant  attempts  to  deny  the  fact  of  in- 
debtedness, or  where.  In  a  suit  to  try  the  title 
to  property,  a  judgment  is  offered  as  a  link  in 
the  chain  of  title,  and  the  adverse  party  at- 
tempts to  avoid  its  effect" 

In  O'Neill  V.  Potvln,  13  Idaho,  T21,  93  Pac. 
20,  21,  257,  citing  1  Black  on  Judgments,  § 
252,  it  is  said  that  tbe  attack  upon  the  judg- 
ment Is  a  "collateral  attack"  if  the  action 
or  proceeding  has  an  independent  purpose 
and  contemplates  some  other  relief  or  result 
than  the  mere  setting  aside  ot  tbe  judg- 
ment, although  tbe  setting  aside  of  the  Judg- 
ment may  be  necessary  to  secure  such  In- 
dependent purpose.  Where  an  action  was  in- 
stituted to  quiet  title  to  land,  and  in  order  to 
so  quiet  tbe  title  a  Judgment  must  be  held 
to  be  void,  the  action  is  clearly  a  collateral 
attack  on  that  Judgment  Tested  by  tbese 
principles  and  numerous  other  authorities 
that  might  be  cited  of  like  efTect,  it  seems 
clear  that  tbe  attack  upon  the  justice's  Judg- 
ment Is  collateral,  as  contradlstinguisbed 
from  direct  The  plaintiffs'  suit  was  insti- 
tuted for  the  purpose  of  foreclosing  a  Hen 
upon  tbe  property  described  in  their  petition, 
and  as  incidental  merely  to  this,  and  for  tbe 
evident  purpose  of  establishing  the  priority 
of  their  mortgage  lien  tbe  attack  was  made 
upon  tbe  Judgment  of  tbe  Justice's  court 
Not  only  the  authorities  cited,  but  numerous 
others  that  might  be  cited  (see  Scudder  v. 
Cox,  35  Tex.  ClT.  App.  416,  80  S.  W.  872, 
Newman  v.  Mack^,  37  Tex.  Civ.  App.  85,  83 
S.  W.  31,  Brooks  v.  Powell,  29  S.  W.  809,  and 
Crawford  v.  McDonald,  88  Tex.  626,  33  S.  W. 
325,  and  cases  cited),  establish  the  doctrine 
that  a  judgment  of  a  court  of  competent  Ju- 
risdiction regular  on  its  face  cannot  be  de- 
clared Invalid  on  a  collateral  attack,  and  In 
this  respect  tbere  can  be  no  difference  be- 
tween the  judgment  of  tbe  Justice  court  and 
that  of  any  other  court  of  general  jurisdic- 
tion. Within  the  limits  assigned  to  them  by 
the  statute  such  courts  are  treated  as  courts 
of  general  Jurisdiction.  See  Williams  v. 
Ball,  52  Tex.  603,  36  Am.  Rep.  730;  Long  v. 
Brenneman,  69  Tex.  210;  Clayton  t.  Hurt,  88 
Tex.  595,  32  S.  W.  876. 

It  follows,  we  think,  that  no  right  or  inter- 
est, if  any,  of  appellants  George  and  Xora 
Vaugbt,  or  of  other  persons,  whether  parties 
to  this  proceeding  or  not,  can  be  abridged  or 
effected  by  a  decree  in  the  present  suit,  and 
tbe  judgment  of  tbe  court  below  of  contrary 
effect  must  be  set  aside  and  so  determined. 

[8]  Appellants  also  urged  objection  to  the 
foreclosure  of  tbe  plaintiff's  mortgage  upon 
the  shares  of  stock  issued  to  the  defendant 
Michael,  but,  inasmuch  as  Michael  has  not 
comi>lained  of  tbe  decree  in  this  respect,  we 
fail  to  see  in  what  way  either  of  the  appel- 
lants have  cause  of  complaint  Nor  has  any 
complaint  of  which  we  can  take  notice  been 
made  of  tbe  failure  of  tbe  court  to  foreclose 
the  mortgage  declared  upon  In  the  plaintiffs' 
petition  in  favor  of  tbe  plaintUEs  Gray  and 
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Ward.  ISUa  bnuwh  of  the  sabject,  thOTeforak 
will  not  be  fuitber  noticed.  On  the  whole, 
bowever,  the  Judgment  will  be  affinned  In 
part,  and  reversed  and  rendered  In  part.  In 
accordance  with  the  foregoing  opinion. 

Affirmed  In  part;  reversed  and  rendered 
la  part 

On  Appellee's  Motion  tor  Rehearing. 

AU  parties  herein  urge  motions  for  re- 
hearing, and  we  wlU  briefly  dl^Mse  of  the 
qnestlons  presented  In  a  g«teral  way. 

[9, 1 0]  On  original  hearing  we  held.  In  e^ 
feet,  that  the  judgment  In  favor  of  M.  J. 
Smith  against  the  appellant  abstract  com- 
pany was  n0t  in  this  action  subject  to  at- 
tack on  the  ground  of  a  want  of  Jurisdiction 
In  the  Justice  court  which  rendered  It.  It  is 
dear,  we  think,  that,  as  originally  annonnc- 
ed,  the  attack  herein  is  a  collateral  one,  and, 
said  court  being  a  domestic  court  with  gen- 
eral Jurisdiction  within  prescribed  limits, 
and  a  want  of  Jurisdiction  not  appearing  on 
the  face  of  the  record,  the  Judgment  men- 
tioned is  conclasive  as  between  all  parties 
and  privies  thereto.  Under  snch  circum- 
stances the  necessary  Jurisdictional  facts, 
when  not  recited,  aa  In  the  case  of  the  Judg- 
ment under  consideration,  will  be  conclusive- 
ly presumed  to  have  existed.  See,  in  addi- 
tion to  the  authorities  cited  In  our  original 
opinion,  1  Black  on  Judgments,  SS  270,  271; 
MurcWson  v.  White,  54  Tes.  78.  In  this  con- 
nection, however,  we  think  It  should  be  not- 
ed that  the  authorities  make  a  distinction 
between  judgments  of  domestic  courts  and 
judgments  rendered  by  courts  of  other  states, 
or  personal  judgments  against  a  nonresident, 
or  Judgments  by  courts  deriving  their  au- 
thority frcHu  another  sovereign  power.  Judg- 
ments of  the  latter  classes  may  be  attacked 
In  a  collateral  proceeding  on  the  ground  of  a 
want  of  Jurisdiction  over  either  person  or 
subject-matter,  even  by  evidence  dehors  the 
record,  and  by  t)er8ons  who  are  parties  or 
privies  on  the  face  of  the  proceeding.  Cooper 
y.  Newell,  178  U.  S.  655,  19  Sup.  Ot  506,  43 
li.  Ed.  806;  1  Black  on  Judgments,  {  270; 
Bender  v.  Damon,  72  Tex.  92,  9  S.  W.  747. 

[11]  Thus  far  we  find  no  fault  in  our  origi- 
nal opinion,  but  on  reconsideration  we  have 
concluded  that  appellees  were  neither  par- 
ties nor  privies  to  the  judgment  of  the  justice 
ooirt,  and  that  hence  they  are  not  concluded 
from  showing  its  invalidity  In  this  action. 

"The  term  'party,'  in  the  sense  of  one  who  is 
concluded  by  a  judgment,  inclndea  all  those  di- 
rectly interested  in  tlie  subject-matter,  and  who 
bad  the  ri^ht  to  control  or  defend  the  proceed- 
ings, examine  and  cross-examine  witnesses,  and 
appeal  from  the  judgment."  See  Words  and 
Phrases,  Second  Series,  vol.  3,  p.  894.  citing  Al- 
len V.  HcMannes  (D.  C.)  156  Fed.  615. 

Again,  the  same  author,  on  the  same  page, 
citing  Perkins  v.  Ooodin,  111  Uo.  Appi  429, 
86  S.  W.  936,  says: 

"l%e  term  'parties,'  as  nsed  in  connection  with 
the  doctrine  o{  res  judicata,  includes  aU  who  are 
directly  interested  in  the  subject-matter  of  the 
tntt  and  have  a  right  and  are  given  an  oppor- 
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tnnity  to  make  a  defense,  control  tike  prooeed- 
ings,  examine  and  cross-examine  the  witnesses, 
and  appeal  from  the  judgment  or  decree  in  case 
ail  appeal  lies.  Persons  not  having  these  rights 
substantially  are  regarded  as  stran;;eni  to  the 
cause.  A  mere  nominal  party,  having  no  con- 
trol of  or  interest  in  the  suit,  is  not  pound  by 
the  judgment" 

Says  the  same  author  on  page  1219  of  the 
same  volume: 

"Privity  is  defined  to  be  a  mutual  or  succes- 
sive relationship  to  the  same  rights  of  property, 
and  within  the  rules  relating  to  the  conclusive- 
ness of  judgments  all  persons  are  'privies'  to  a 
judgment  whose  succession  to  the  riehts  of  prop- 
erty thereby  adjudicated  was  derived  thronsh  or 
under  one  or  other  of  the  parties  to  the  action, 
and  accrued  aubseguent  to  the  commencement 
of  that  action."  Lamar  County  v.  Talley,  127 
S.  W.  2T2. 

Again  In  the  same  cwmectlon  It  Is  aald: 
"Privies,  in  such  sense  that  th^  are  bound  by 

a  judgmrait,  are  tlioae  who  acquired  interest  in 
the  subject-matter  after  the  rendition  of  the 
judgment"— citing  cases. 

The  same  author  gives  numerous  other 
definitions  of  like  Import  of  the  terms  "par- 
ties" and  "privies,"  and  therefrom  we  tlilnk 
it  clear  that  appellee  Mrs.  McCormac  was 
neither  a  party  nor  privy  to  the  judgment  of 
the  Justice  court  we  have  under  considera- 
tion. Her  right  as  mortgagee  in  the  property 
Involved  in  the  Judgment  accrued  not  only 
prior  to  the  rendition  of  the  judgment,  but 
prior  even  to  the  acquisition  of  the  property 
by  the  abstract  company  against  which  the 
judgment  was  rendered.  She  was  not  made 
a  party  in  the  proceeding  in  which  the  judg- 
ment was  rendered,  had  no  right  of  control 
over  the  proceedings,  had  no  right  of  appeal, 
and  claims  no  right  emanating  from  or  un- 
der that  Judgment  On  the  contrary,  her 
claim  is  in  hosUUty  thereto.  As  to  persons 
in  such  relation  to  a  Judgment,  it  is  said  in 
1  Black  on  Judgments,  §  260: 

"The  rule  tltat  a  judgment  of  a  court  of  com- 
petent jurisdiction  is  conclasive,  until  reversed 
or  in  some  manner  set  aside  and  annulled,  and 
tliat  it  cannot  be  attacked  collaterally  by  evi- 
dence tending  to  show  that  it  was  ixregalar  or 
improperly  obtained  only  applies  to  parties  and 
privies  to  the  judgment  who  may  take  proceed- 
ini!s  for  its  reversal,  and  in  no  sense  extends  to 
strangers." 

See,  also,  Freeman  on  Judgments,  |  834'; 
Mnrchison  v.  White,  64  Tex.  78. 

[121  If  then,  the  appellee's  plea  and  proof 
that  the  value  of  the  pr(^)erty  upon  which 
the  laborer's  Men  in  the  Justice  court  was 
foreclosed  was  in  excess  of  $200,  the  limit  of 
the  Jurisdiction  of  the  Justice  court,  must  be 
sustained,  as  appellee  urges,  the  judgment  of 
the  trial  court  in  this  case  must,  as  between 
the  parties  herein,  be  approved  to  the  ex- 
tent necessary  to  free  the  property  upon 
whi(±  the  plaintiffs  sought  to  foreclose  their 
mortgage  from  the  incumbtttnce,  or  apparent 
incumbrance,  created  by  the  Judgment  of  the 
justice  court.  The  sufficiency  of  the  plaln- 
tiflrs  plea  to  a  want  of  Jurisdiction  In  the 
respect  pointed  out  cannot  ba  successfully  as- 
sailed, nor  can  the  finding  of  the  court  in  fft- 
Tor  of  appellees  upon  the  issue  be  disturbed 
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because  of  the  want  of  evidence.  For  the 
witness  R.  L.  Davenport  distinctly  testified 
that  the  property  specified  in  the  Judgment 
and  upon  which  Smith's  laborer's  lien  was 
foreclosed  was  of  a  value  fa.r  in  excess  of 
$200.    On  original  hearing  we  said: 

"Contrary  to  what  has  been  frequently  de- 
clared in  cases  of  contract  liens,  it  has  been  held 
in  a  number  of  cases  that,  where  a  foreclosure 
of  a  statutory  lien  is  sought,  the  amount  and 
<Aaracter  of  plaintiff's  debt  or  demand  deter- 
mines the  jurisdiction  of  the  court-  and  not  tlie 
value  of  the  property  upon  which  toe  foreclosure 
is  sought"— citing  a  number  of  authorities,  in- 
cluding the  leading  one  of  Lawson  v.  Itynch, 
9  Tex.  Civ.  App.  582,  29  S.  W.  112».  which 
was  a  case  of  the  landlord's  lien. 

Ai^>ellee,  however,  now  presses  upon  us  a 
distinction  between  the  landlord's  lien  and  a 
latxMrer's  lien  that  was  made  In  the  case  of 
Railway  v.  Rucker,  38  Tex.  Civ.  App.  691, 
88  S.  W.  815.  In  that  case  it  was  held  that 
the  test  of  Jurisdiction  In  contract  cases  ap- 
plied as  well  In  cases  where  a  foreclosure  of 
a  statutory  lien  Is  sought,  except  where  the 
statutory  lien  sought  to  be  foreclosed  was 
that  of  a  landlord,  under  title  80  of  the  Re- 
vised Statutes.  The  case  of  Railway  v. 
Rucker  was  distinctly  approved  by  our  Su- 
preme Court  In  99  Tex.  125,  87  S.  W.  818, 
and,  while  the  distinction  Is  not  entirely  sat- 
isfactory to  us,  we  nevertheless  feel  bound 
to  apply  the  distinction  here  in  the  case  be- 
fore us. 

It  follows  that  appellee  Mrs.  McCormac 
and  Intervener  R.  L>,  Davenport  are  entitled 
as  against  George  and  Kora  Vaught,  and  as 
against  all  other  parties  to  this  suit,  to  a 
foreclosure  of  the  liens  in  the  order  and  as 
adjudged  below.  That  this  may  be  done,  ap- 
pellee's motion  for  rehearing  will  be  granted, 
with  an  affirmance  of  the  Judgment  below  In 
all  other  respects ;  no  error  in  other  respects 
having  been  found. 

[18]  Appellees  further  Insist  that  the  Judg- 
ment of  this  court  should  have  been  given 
against  appellants  and  the  sureties  upon 
their  supersedeas  bond.  This  contention  must 
be  overruled,  save  as  to  costs,  which  will  be 
adjudged  against  appellants  and  th^  sane- 
ties  as  in  other  cases.  No  personal  or  money 
Judgment  whatever  against  appellants  or  ei- 
ther of  them  was  rendered  In  favor  of  ap- 
pellees Mrs.  McCormac  or  Gray,  and  the  in- 
tervener, Davenport,  is  not  complaining.  As 
against  appellants  the  decree  simply  was  that 
the  mortgage  lien  declared  upon  should  be 
foreclosed  upon  the  property  described  In 
the  mortgage  and  in  the  Judgm«it,  and  the 
terms  of  the  supersedeas  bond,  which  Is  In 
compliance  with  the  statute,  Und  appellants 
only  to  prosecute  their  appeal  wilth  effect, 
"and  in  case  the  Judgment  of  the  Supreme 
Court  or  of  the  Court  of  Civil  Appeals  shall 
be  against  them,  they  shall  perform  its  Judg- 
ment, sentence,  or  decree  and  pay  all  such 
damages  as  sadd  court  may  award  against 
It"  In  the  absence  of  a  claim  of  damages  for 
the  delay  occasioned  by  the  operation  of  the 


Bopersedeas  bond,  we  do  not  understand  that 
the  principal  and  sureties  thereon  can  be  held 
liable  for  a  debt  not  adjudged  against  the 
principals  in  the  Judgment  below.  Adoue  v. 
Wettermark,  28  Tex.  Civ.  App.  593,  68  S.  W. 
663. 

We  conclude  that  appellants'  motion  fOr  re- 
hearing must  be  overruled,  and  the  Judgment 
below  affirmed  as  hereinbefore  stated,  and 
as  in  other  respects  In  oar  original  opinion 
provided,  with  all  costs  taxed  against  ap- 
pellants and  the  snretles  on  their  supersedeas 
bond. 


liANfi  et  aL  T.  KEMPNER  et  al.    (Na  8823.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  5,  1916.) 

1.  Execution  «=»2(>8— Saub— ^rruc  or  Pub- 

CHASEB— InCUXBBANCE. 

A  purchaser  of  property  under  execution 
sale  took  title  subject  to  the  incumbrance  of 
vendor's  lien  notes  secured  by  a  valid  vendor's 
lien  on  record  against  the  property. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  S§  762-767 ;   Dec.  Dig.  «=>26a] 

2.  Injunction  <8=s>27  —  Execution  and  Bn- 
pobcement  of  judgment— statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
i  464S,  providing  when  injunctions  may  be 
granted,  owner  of  realty  held  entitled  to  writ 
of  injunction  enjoining  the  purchaser  of  the 
property  under  execution  sale  and  the  sheriff 
from  seizing  it  under  writ  of  sequestration  is- 
sued in  a  suit  in  trespass  to  try  title  in  which 
the  purchaser  at  execution  sale  was  plaintiff 
and  the  owner's  tenant  defendant 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f|  60,  51,  53;  Dec.  Dig.  «=>27.] 

3.  Injunction  «=>16— Right  to  Relief— I^- 
OAi.  Remedt — Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  § 
4643,  providing  when  injunctions  may  be.  grant- 
ed, gives  an  applicant  within  its  terms  a  right 
to  the  relief  irrespective  of  the  existence  of  a 
legal  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  i  15;  Dec.  Dig.  «=3l6.] 

4.  Sequestbatioh  ®=>  16  —  Restraining  Se- 
questration —  IiEGAi.  Remedy  —  Right  to 
Replevy  Pbopebty. 

Plaintiffs  in  an  injunction  suit  who  were 
not  parties  to  a  suit  in  trespass  to  try  title 
against  a  tenant  of  one  of  them,  were  not  au- 
thorized to  replevy  the  property  when  seized  un- 
der writ  of  sequestration,  the  defendant  alone 
having  the  right  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  {  7103,  providing  that,  when  prop- 
erty baa  been  sequestered,  the  defendant  may  re- 
plevy by  giving  bond. 

[Ed.   Note. — For  other  cases,   see   Sequestra- 
tion, Cent  Dig.  Si  25-82;   Dec.  Dig.  (S=>15.] 

5.  Injunction  <s=>17  —  ENroscEMiNT  or 
Judgment  —  Seizube  undeb  Wbit  op  Se- 
QUE8TBATI0N— Adequacy  or   Lbgai.  Rxu- 

EDT. 

The  remedy  of  plaintiffs,  in  suit  to  enjoin 
seizure  of  property  under  writ  of  sequestration 
issued  in  a  suit  in  trespass  to  try  title  against 
the  tmant  of  one  of  them,  to  permit  the  seques- 
tration to  have  been  completed,  and  then,  bad 
they  prevailed  in  their  smt  to  set  aside  the  ex- 
ecution sale,  to  have  brought  an  action  in  dam- 
ages for  loss  sustained  by  reason  of  the  seques- 
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tratiOB,  -waa  not  as  eflcieBt  as  the  reorady  by 
injunction. 

[Ed.  Note, — For  other  cases,  see  Injunctioa, 
Cent  Wg.  i  16;    Dec.  EHg.  «=»17.] 

6.  Execution     «ss>2S8  —  Saia  —  Coixa.tek4x 

Attack. 

A  collateral  attack  on  the  validity  of  an 
ezecatlon  sale  by  Intervening  In  trespasa  to 
try  title  could  not  effect  its  avoidance  for  ir- 
regularities and  defects  not  appearing  on  the 
face  of  the  proceedings,  and  therefore  such  ri^ht 
of  intervention  does  not  defeat  a  suit  for  in- 
junction to  reatrain  setaure  of  the  property  on 
such  writ  of  sequestration. 

[Ed.  Note. — ITor  other  cases,  see  Execution, 
Cent   Dig.  {{  736-739,  789;    Dec   Dig.   <S=» 

Appeal  from  District  Court,  Tamuit  Coun- 
ty;   lien  M.  l^rtell.  Judge. 

Suit  by  B.  L.  Lane  and  another  against  I. 
H.  Keuipner  and  another.  From  an  order 
dissolving  a  temporary  Injwictlon,  plaintUCs 
appeal.  Judgment  reversed  and  cause  re- 
manded, and  order  ot  tbe  trial  court  dissolv- 
ing tbe  Injunction  ordered  set  aside,  such 
injunction  being  continued  in  force  until  law- 
fully altered. 

Roy  tc  Rowland  and  Wm.  J.  Berne,  all  of 
Ft  Worth,  for  appellants.  Hunter  &  Hunter, 
of  Ft  Worth,  for  appellees. 

BUCK,  J.  This  suit  was  brought  by  aroel- 
lants,  R.  Ik  liane  and  T.  B.  Freeman,  against 
I.  H.  Kempner,  alleged  to  reside  In  Galveston 
county,  Tex.,  and  N.  O.  Mann,  sheriff  of  Tat^ 
rant  county,  Tex.,  to  enjoin  the  defendants 
from  seizing  certain  improved  residence  prop- 
•  erty  in  the  dty  of  Ft  Worth  under  a  writ 
of  sequestration  Issued  in  a  suit  In  trespass 
to«try  title  In  which  I.  H.  Kempner  was  jrtain- 
tlfl  and  Percy  Webb  defendant  A  temi>o- 
rary  injunction  Issued,  which,  upon  motion 
of  appellees,  Kempner  and  Mann,  was  dis- 
solved. From  the  order  of  dissolution,  plain- 
tiffs have  appealed. 

No  oral  evidence  was  heard,  and  the  order 
of  dissolution  was  based  upon  the  petition, 
the  answer,  the  motion  to  dissolve,  the  first 
supplemental  petition,  and  plaintiffs'  reply  to 
defendants'  motion  to  dissolve.  The  practi- 
cally nncontroverted  facts  seem  to  be  as  fol- 
lows: 

[1]  On  December  18,  1914,  Percy  Webb,  a 
married  man,  occupied  and  owned  the  prem- 
ises In  controversy,  and  on  said  date  Webb 
and  his  wife  executed  and  delivered  to  plain- 
tiff Lane  a  warranty  deed  conveying  said 
property;  Lane  talcing  the  title  In  his  own 
name,  but  the  consideration  having  been  i>ald 
by  himself  and  his  coplalntiff,  Freeman. 
Said  deed  was  duly  filed  for  record  In  Tar- 
rant county,  January  15,  1915,  and  duly  re- 
corded. Upon  Oie  execution  of  said  deed,  ou 
December  18,  1914,  Webb  rented  said  prem- 
ises from  plaintiff  and  occupied  the  same  as 
plaintiffs  tenant  continuously  from  that  time 
to  the  Institution  of  this  suit  On  November 
14^  1912,  Turner  &  Dlngee  obtained  a  judg- 


moit  in  the  justice  cfyatt  of  Tarr&nt  oounty 
against  R.  L.  Lane  in  tit»  sum  of  $183.65  and 
costs,  said  judgment  bearing'  interest  at  the 
rate  of  6  per  cent  per  annum  from  date,  ex- 
ecution having  been  issued  on  said  judg- 
ment in  due  time  and  having  been  returned 
by  tbe  constable  of  Tairant  county  with  the 
Indorsement  of  nulla  bona.  On  December  14, 
1912,  an  abstract  of  tbe  above  Judgment  was 
recorded  la  the  Judgment  record  oC  Tarrant 
county.  On  April  14,  1916,  an  alias  execu- 
tion Issned  on  said  judgment  and  having 
been  placed  in  the  hands  of  the  ccmstable  of 
precinct  No.  1,  Tarrant  county,  said  constable 
levied  upon  the  property  In  controversy  as 
the  property  of  aj^oellant  Lane,  and  duly  ad- 
vertised said  property  for  sale,  for  20  days 
prior  to  the  sale,  in  tbe  Union  Banner,  a 
weekly  newspaper  published  In  Tarrant  coun- 
ty,  and  deposited  an  envrtope  addressed  to 
appellant  Lane,  duly  stamped  and  containing 
a  notice  of  sale.  In  the  United  States  post  otf- 
flee,  addressed  to  ap^Uant's  home  in  Ft. 
Worth.  Said  property  was  sold  by  the  C(u- 
stable  under  the  execution  sale  to  Kempner 
for  $225. 

There  was  a  valid  vendor's  Uen  <m  record 
against  said  property  to  secure  vendor's  Uen 
notes  in  the  sum  of  (6,000,  due  December  18, 
1916,  and,  of  course,  Kempner  took:  such  title 
as  he  received,  as  purchaser  under  the  exe- 
cution sale,  subject  to  this  incumbrance  se- 
cured by  the  vendor's  lien.  Kempner  flled 
his  deed  for  record  with  the  connty  clerk  of 
Tarrant  connty  on  June  1, 1916,  and  the  same 
was  duly  recorded.  On  April  23, 1915,  Kemp- 
ner caused  to  be  levied  on  the  premises  in 
controversy  in  the  Instant  snlt  a  writ  of  ex- 
ecution Issued  on  a  moneyed  judgment  that 
Kempner  had  obtained  against  Webb,  said 
writ  being  levied  on  said  premises  as  the 
property  of  said  Webb,  and  thereupon,  before 
said  sale,  a  writ  of  injunction  issued  out  of 
the  Forty-Eighth  district  court  of  Tarrant 
county,  Tex.,  in  cause  No.  39,225,  upon  appli- 
cation ot  R.  L.  Lane,  enjoining  and  restrain- 
ing said  sheriff  from  making  said  sale ;  and 
said  writ  remains  in  full  force  and  effect 
On  May  31, 1915,  the  aforesaid  premises  hav- 
ing been  duly  levied  upon  and  advertised  for 
sale  on  Jmie  1,  1915,  under  the  Turner  & 
Dlngee  Judgment  against  Lane,  and  as  the 
property  of  Lane,  said  Lane,  acting  through 
bis  friend  Blanton,  agreed  with  the  attorneys 
of  Turner  &  Dlngee  <the  conversation  being 
had  with  W.  O.  Blalock  of  th«  firm  of  Bryan, 
Stone  &  Blalock,  attorneys  for  Tomer  &  Dln- 
gee) that  the  sale  of  said  premises  should  not 
be  made  on  June  1st  and  that  Lane  should 
pay  said  judgment  not  later  than  June  3, 
1915.  On  June  2d,  Lane  tendered  to  said  at- 
torney the  money  due  ou  the  Turner  &  Dln- 
gee judgment  -but  the  money  was  refused, 
the  attorney  stating  that  the  Judgment  sale 
had  already  t&iea  place.  The  firm  of  Hun- 
ter, West  &  Hunter,  in  fact  seem  to  have 
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represented  Tnmer  A  Dlngee  In  having  the 
alias  execution  Issued,  and  the  subsequent 
sale  made,  on  Jane  1st,  of  the  property  in 
controTersy  under  said  Judgment 

On  leeming  of  the  Tlolation  of  the  alleged 
agreement  In  having  the  sale  take  i^ce  on 
June  1st,  appellant  Lane,  on  June  4,  1915, 
instituted  a  suit  in  the  Forty-Eighth  district 
court  of  Tarrant  county  against  Turner  & 
Dlngee,  the  attorneys  with  whom  said  agree- 
ment was  alleged  to  have  been  made,  and  I. 
H.  Kemipner,  to  set  aside  the  execution  sale 
made  to  Kempner  on  said  June  Ist,  and  so 
far  as  the  record  discloses  this  suit  is  stlU 
pending.  On  June  5,  1916,  Kempner  demand- 
ed of  said  Percy  Webb  the  posseesioa  ot  the 
said  premises,  notifying  Webb  that  he  (Kemp- 
ner) then  owned  the  property.  Webb  refused 
to  deliver  possession  to  or  to  attOTn  to  Kemp- 
ner, and  on  July  16,  1915,  Kempnw  sued 
Webb  alone  in  trespass  to  try  title  to  recover 
said  property  and  cause  a  writ  of  sequestra- 
tion  to  issue  therein,  said  suit  being  No.  39,- 
464,  under  which  the  sheriff  was  directed  to 
sequestrate  said  property.  'Kierenpou  Sheriff 
Mann,  under  said  writ  of  sequestration,  took 
possession  of  said  premises,  and  placed  Per- 
cy Webb  and  his  wife  in  possession  thereof 
as  the  sheriff's  agent  to  hold  and  take  care 
of  the  same  during  the  10  days  in  which  said 
Percy  Webb  was  entitled  to  reirtevy  said 
premises,  and,  in  case  he  did  not  replevy  the 
premises  within  said  time,  to  put  him  out  of 
same  according  to  law.  Whereupon,  on  July 
21,  1915,  the  suit,  which  is  now  before  us  on 
appeal,  was  instituted  by  Lane  to  enj<^ 
said  Kempner  and  Mann  from  farther  pro- 
ceeding under  the  authority  of  said  writ  of 
sequestration,  or  in  any  way  disturbing  the 
possession  of  plaintiffs  of  said  premises,  and 
from  ousting,  or  in  any  way  interfering  with 
or  disturbing  the  possession  of,  said  Webb  as 
plaintlfTs  tenant. 

Plaintiffs,  in  their  original  and  first  sup- 
plemental petition,  and  in  their  reply  to  de- 
fendants' motion  to  dissolve,  alleged,  among 
other  things,  and  in  addition  to  what  has 
heretofore  been  set  out: 

(1)  That  the  premises  Involved  were  high- 
ly Improved  as  residence  property,  and  that, 
onless  occupied  by  a  careful  and  provident 
person,  the  improvements  on  the  said  prem- 
ises would  be  wasted  and  the  premises  ir- 
reparably damaged. 

(2)  That  when  M.  &  Blanton  went  to  A. 
8.  Dlngee,  of  the  firm  of  Turner  &  Dlngee, 
he  stated  to  Dlngee  that  he  desired  to  satis- 
fy and  pay  off  the  Judgment  against  Lane, 
together  with  all  costs  accruing  by  reason  of 
said  levy  and  advertisement  of  sale,  and  re- 
quested that  release  of  said  Judgment  in 
writing  be  prepared  by  said  Turner  &  Dlngee; 
that  thereupon  said  Dlngee,  acting  for  him- 
self and  his  firm,  requested  Blanton  to  take 
up  the  matter  of  payment  of  such  Judgment 
and  the  execution  of  the  release  with  their 
attorney,  Morgan  Bryan,  and,  in  case  said 
Bryan  could  not  be  seen,  to  take  up  such  mat- 


ter «ith  W.  C.  Blalo<^  who'waa  an  attor- 
ney at  law  and  associated  with  said  Morgan 
Bryan  as  one  of  the  attorneys  of  Tomer  & 
Dlngee;  that  both  Bryan  and  Blalock  were 
duly  authorized  to  act  fOr  Tnmer  &  Dlng<ee, 
and  that  the  settlement  that  they,  or  either 
of  them,  made,  would  be  satiafactoir  to  Tor- 
ner  &  Dlngee. 

(3)  That,  upon  going  to  see  Bryan,  Blanton 
learned  that  Bryan  was  out  of  the  city,  and 
talked  with  Blalock,  and  received  from  said 
Blalock  information  as  to  the  total  amoont 
due  upon  the  Judgment,  and  that  Blalock  ad- 
vised Blanton  that  a  release  of  said  Judgmait 
would  be  promptly  drawn  and  ready  for  de- 
livery, and  upon  the  payment  of  said  amoont 
not  later  than  June  3,  1915,  said  release 
would  be  delivered  to  said  Lane,  or  to  said 
Blanton  for  said  Lane,  and  that  in  the  mean- 
time no  sale  would  be  made  under  the  lodg- 
ment or  further  costs  Incnrred, 

(4)  That  the  firm  of  Hunter,  West  &  Hun- 
ter, the  attorneys  for  I.  H.  Kempner,  wei« 
also  the  attorneys  for  Tomer  &  Dlngee  in 
seeking  to  collect  the  Justice  court  Judgment, 
and  in  effecting  the  levy  and  the  execution 
sale  thereunder,  and  said  firm  of  Honter, 
West  &.  Hunter  had  notice  prior  to  the  sale 
of  the  premises  on  June  1,  1915,  of  the  agree- 
ment entered  into  between  W.  C.  Blalodc, 
also  attorney  for  Tnmer  &  Dlngee,  and  Mat 
S.  Blanton,  acting  for  and  representing  R. 
L.  Lane,  and  they  further  averred,  on  in- 
formation and  belief,  that  said  Kempner. 
whoi  he  purchased  said  premises  at  said  ex- 
ecotion  sale,  had  notice  of  the  aforesaid- 
agreement  between  plaintiffs  and  Blalock. 

(5)  That  the  improvements  on  the  prem- 
ises were  of  the  reasonable  value  of  95,000, 
the  land  being  also  of  the  reasonable  value 
of  $5,000;  that  the  residence  was  insured  in 
several  policies   In   the   aggregate   sum   of 
$6,000,  or  $4,000,  the  allegations  upon  this 
p<dnt  being  somewhat  ambiguous;   and  that 
each  of  said  policies  contained  a  provision 
that  if  any  (diange  should  take  place  in  the 
interest,  title,  or  possession  of  the  property 
Insured,  whether  by  legal  process,  or  Judg- 
ment, or  by  voluntary  act  of  the  Insnr^,  or 
otherwise ;  or  if  the  hazard  be  increased  by 
any  means  within  the  knowledge  of  Insured; 
or  if  mechanics  should  be  employed  In  build- 
ing, altering,  or  repairing  the  described  prem- 
ises for  more  than  16  days  at  one  time;  or 
it  the  Interest  of  the  insured  should  be  other 
than  unconditional  and  sole  ownership,  etc.; 
that  the  policy  should  be  null  and  void;  and 
plaintiff  averred  that,  by  reason  of  the  pro- 
visions In  said  policies,  and  if  the  injonctiott 
should  be  dissolved,  he  was  in  great  danger, 
in  case  of  loss  or  destruction  by  fire,  ot  suf- 
fering irreparable  injury. 

[2]  In  defendants'  answer  there  seems  to 
be  no  denial  of  the  several  allegations  con- 
tained in  plaintiff's  several  pleadings,  as  set 
out  hereinabove  under  Nos.  1  to  5,  indnsiTe. 
Therefore  we  are  of  the  opinion  that,  on  Om 
face  of  the  pleadinga,  plaintiff  presented  Just 
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grounds  for  the.  writ  of  Isju&ction  sought 
Ndtiber  of  laalntiffs  in  this  suit  was  mads  a 
party  defendant  In  the  suit  of  Eempner  t. 
Webb.  Webb  was  holdlag  possession  of  the 
premises  as  lAne's  tenant,  and  therefore  such 
possession  was  In  law  Lane's  possession, 
Eempner's  Claim  to  the  right  of  possession 
was  predicated  npon  his  possession  of  Lane's 
title,  acquired  through  the  execution  sale. 
The  sufficiency  of  this  title  was  speclflcaUy 
attacked  by  the  suit  instituted  June  4,  1916, 
by  Lane  and  freeman  against  Kempner  and 
others,  which  suit  was  pending  on  July  16th, 
when  Kempner  sought  by  suit  In  trespass  to 
try  title  against  Webb  to  gain  possession  of 
the  property  Involred,  out  of  which  suit  the 
seQuestratlmi  writ  was  Issued.  Under  arti- 
cle 4643,  Vernon's  Sayles'  Tex.  OIt.  St,  In- 
junctions may  be  granted: 

"(1)  Where  it  shall  appear  that  the  party  ap- 
plying for  Buch  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejudicial  to 
tiie  applicant 

"(2)  Where,  pending  litl^tion,  it  shall  be 
made  to  appear  that  a  party  (is)  doing  some 
act  respecting  the  subject  of  litigation,  or  threat- 
ens or  is  about  to  do  some  act  or  is  procuring 
or  suffering  the  same  to  be  done  in  violation  of 
the  rights  of  the  applicant,  which  act  would 
tend  to  render  judgment  ineffectnaL 

"(3)  In  all  cases  where  the  applicant  for  snch 
writ  may  show  himself  entitled  thereto  under 
the  principles  of  equity,  and  as  provided  by 
statutes  (and  all  other  acts  of  this  state  provid- 
ing for  the  granting  of  injunctions),"  etc. 

[3]  These  provisions  of  the  statute  have 
been  construed  In  many  cases  by  the  courts 
of  this  state  as  giving  an  applicant,  putting 
himself  within  their  terms,  a  right  to  the  In- 
junctive relief,  irrespective  of  the  existence 
of  a  legal  remedy  at  law.  It  is  not  a  snfflr 
dent  answer  to  say  that  the  applicant  had  a 
remedy  at  law,  and  that  he  should  first  be 
forced  to  resort  to  such  legal  remedy.  As 
said  by  Justice  Denman  in  Sumner  v.  Craw- 
ford, M  Tex.  129,  41  S.  W.  994: 

"But  it  is  contended  that  the  trustee  had  an 
adequate  remedy  by  suit  for  damages  against 
the  officer,  and  therefore  was  not  entitled  to  an 
injunction.  We  have  been  cited  to  no  authority 
which  would  have  permitted  him  in  such  a 
suit  to  recover  the  loss  the  trust  estate  would 
have  suffered  by  reason  of  the  trustee's  not  be- 
ing able  to  sell  the  goods  not  seized  for  as  great 
a  sum  as  he  could  have  sold  them  for  if  the  goods 
levied  upon  bad  not  been  taken  out  of  the 
stock.  It  would  be  very  difficult  to  estimate 
such  loss.  We  do  not  think  a  court  of  equity 
should  turn  away  the  trustee  seeking  its  aid  in 
the  execution  of  the  trust,  because  of  the  ex- 
istence of  a  remedy  so  doubtful  as  to  its  ade- 
quacy. 'It  is  not  enough  that  there  is  a  reme- 
dy at  law;  it  must  be  plain  and  adequate,  or, 
in  other  words,  as  practical  and  efficient  to  Ae 
end  of  justice  and  its  prompt  administration 
as  the  remedy  in  equity.'  Watson  v.  Suther- 
land, 6  Wall.  74  [18  L.  Ed.  680]:  North  v.  Pe- 
ters, 138  U.  S.  271  [11  Sup.  Ct  346,  34  L.  Ed. 
9361.  In  courts  administering  t>otn  law  and 
equity,  like  ours,  the  rules  denying  injunction 
when  there  is  a  remedy  at  law  should  not  be 
applied  as  rigidly  as  at  common  law,  where  the 


issuance  of  the  writ  in  equity  was,  to  a  certain 
extent  an  invasion  of  tjxfi  jurisdiction  of  anoth- 
er tribunal.  If,  as  here,  the  applicant  shows 
a  clear  right  to  be  left  in  the  undisturbed  pos- 
session of  certain  property,  and  that  such  right 
is  about  to  be  invaded  without  semblance  of 
right  by  another,  such  invasion,  on  principle, 
should  be  prevented  in  its  incipiency  by  injunc- 
tion, instead  of  allowing  the  injury  to  be  in- 
flicted and  then  leaving  the  party  to  his  legally 
adequate,  but  in  fact  generally  very  inadequate, 
remedy  of  an  action  for  damages." 

See,  also.  Smith  v.  Carroll,  28  Tex.  .CIt. 
App.  330,  66  S.  W.  863 ;  McFarland  v.  Wilder, 
54  S.  W.  287;  Green  v.  Gresham,  21  Tex.  01  v. 
App.  601,  63  S.  W.  382;  SulUvan  v.  Dooley, 
31  Tex.  Civ.  App.  689,  78  8.  W.  82;  MltcheU 
V.  Burnett  67  Tex.  Civ.  App.  124,  122  S.  W. 
937;  S.  W.,  etc.,  Ca  v.  Smltbdeal,  104  Tex. 
268, 136  S.  W.  1049. 

We  held  in  Tipton  et  aL  t.  Railway  Postal 
Clerks'  AssociaUon  et  at,  173  S.  W.  662, 
where  many  of  the  material  allegations  of 
plainttfTa  petition  were  not  specifically  de- 
nied t>y  the  answer,  and  such  allegations 
showed  a  right  in  plaintiff  to  the  relief 
sought  that  It  was  error  for  the  court  to  dis- 
solve a  temporary  lnjuncti<Hi  previously 
granted. 

[4-6]  We  qnestiim  whether  applicants  had 
a  remedy  at  law  that  was  adequate  or  "as 
practical  and  efllcient  to  the  ends  of  justice 
and  its  prompt  administration"  as  the  reme- 
dy of  tnjunctlTe  relief.  Not  being  a  party  to 
the  suit  of  Kempner  v.  Webb,  plaintiffs  in 
this  suit  were  not  authorized  to  replevy  the 
property.  Only  the  defendant  has  this  right 
Article  7103,  Vernon's  Sayles'  Tex.  Civ.  St : 
Harris  v.  Shackelford,  6  Tex.  133;  Halle  v. 
Oliver,  62  Tex.  443;  Lang  v.  Dougherty,  74 
Tex.  226,  12  8.  W.  29. 

Further,  plaintiffs  could  have  permitted 
the  sequestration  to  have  been  completed,  and 
then,  in  case  they  had  prevailed  In  their 
suit  to  set  aside  the  execution  sale,  might 
have  brought  an  action  in  damages  for  loss 
they  might  have  sustained  by  reason  of  the 
sequestration ;  but  such  a  remedy  would  cer- 
tainly have  not  been  as  efficient  as  the  relief 
herein  sought  aitd  especially  so  since  the  de- 
fendant Kempner  is  shown  to  have  resided  in 
Galveston  county.  Even  If  they  had  Inter- 
vened in  the  trespass  to  try  title  suit  of 
Kempner  v.  Webb,  the  attack  therein  on  the 
validity  of  the  execution  sale  would  have 
been  a  collateral  attack  only,  and  as  such 
could  not  have  effected  Its  avoidance  for  Ir- 
regularities and  defects  not  appearing  on  the 
face  of  the  proceedings,  such  as  are  urged  In 
the  present  suit. 

For  the  reasons  stated,  the  judgment  ot 
the  trial  court  is  reversed,  and  the  cause  re- 
manded, and  it  is  ordered  by  this  court  that 
the  order  of  the  trial  court  dissolving  the  In- 
junction be  set  aside,  and  that  said  injunc- 
tion theretofore  granted  continue  in  force 
nntil  otherwise  lawfully  altered. 
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SPRINGFIELD  FIRE  ft  MARINB  INS.  C». 
▼.  NBLMS  et  aL    (No.  8317J 

(Court  of  CivU  Appeals  of  Texas.     Ft  Worth. 

Feb.  6,  1916.     Rehearing  Denied 

March  18, 1916.) 

IKBITBANCK    9=3546— FlBE    iNStTBANOS— IlfMA- 

TEBiAL  Breach  of  Poltot— Statute. 

Under  Act  April  2,  1013  (Acts  S3d  Lesr.  c. 
106,  entitled  "An  act  to  prevent  fire  insnrance 
companies  from  avoiding  liability  for  loss 
*  *  *  to  personal  property  under  technical 
and  immaterial  provisions  of  the  policy  •  *  • 
where  the  act  breaching  such  provision  has  not 
contributed  to  bring  about  the  loss,  *  •  •  ") 
f  1  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
4874a),  and  section  3,  an  insurer  of  personalty 
against  fire  could  not  escape  liability  for  a  loss 
for  insured's  failure  to  comply  with  a  special 
provision  of  the  policy  that  he  would,  as  part  of 
his  proofs  of  loss,  if  requested,  furnish  a  cer- 
tificate of  the  magistrate  or  notary  public  living 
nearest  the  place  of  fire,  stating  that  he  had  ex- 
amined the  circumstances  and  believed  the  insur- 
ed honestly  sustained  loss,  where  the  fact  of  loss 
was  nndisputed,  the  amount  not  contested,  and 
notice  and  proofs  made,  while  the  insured's 
pleadings  and  evidence  contained  no  suggestion 
that  the  fire  wrongfully  originated  by  act  or  pro- 
curement of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Inautanoe, 
(Tent  Dig.  H  1350,  1351;  Dec  Dig.  «s>546.] 

Error  from  Erath  Ck>imty  Oonrt 
Suit  by  Mat  N«lm8  and  others  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany.   To  review  a  Judgment  for  plalntlffb, 
defendant  brings  error.    Affirmed. 

Thompson,  Knight,  Baker  &  Harris  and  W. 
O.  Thompson,  all  of  Dallas,  for  plaintiff  in 
error.  Hickman  &  Bateman,  of  Dublin,  for 
defendants  in  error. 

CONNER,  O.  J.  Mat  N^ma  and  others 
sued  to  recover  a  loss  by  fire  upon  certain 
personal  property  covered  by  an  insnrance 
policy  Issued  by  the  defendant  company  to 
Mat  Nelms.  The  trial  resulted  In  a  Judgment 
for  the  plaintiffs,  and  the  Insnrance  company 
prosecutes  this  writ  of  error. 

Plaintiff  in  error's  only  material  defense  to 
the  action  was  a  special  plea  and  evidence  In 
its  support,  to  the  effect  that  after  the  loss 
Mat  Kelms  failed  to  comply  with  a  special 
provision  of  the  policy  that  he  would,  as  part 
of  his  proofs  of  loss.  If  requested — 
"furnish  a  certificate  of  the  magistrate  or  no- 
tary pnblic  (not  interested  in  the  claim  as  a 
creditor,  or  otherwise,  nor  related  to  the  insured) 
living  nearest  the  place  of  fire,  stating  that  he 
has  examined  the  circumstances  and  believes 
the  insured  has  honestly  sustained  loss  to  the 
amount  that  such  magistrate  or  notary  public 
shall  certify." 

That  the  provision  quoted  is  part  of  the 
policy  Is  not  questioned.  It  Is  also  undisput- 
ed that  Mat  Nelms  though  requested  so  to 
do,  failed  to  furnish  the  certificate  so  {»royid- 
ed  for  In  the  policy.  Furthermore,  the  rec- 
ord contains  no  explanation  of  such  failure. 
Under  such  circutnstaiices,  In  various  forms, 
the  defendant  company  Insisted  upon  the  tri- 
al, and  now  before  us,  that  the  plaintiffs 


were  not  entitled  to  reeovter. 
0«ierally  speaking,  it  may  be  said  ttiat  the 

weight  of  authority  seems  to  be  that  a  pro- 
vision of  the  character  quoted  is  a  reasonable 
one,  and  that  compliance  therewiOi  is  a  con- 
dition precedent  to  a  recovery  upon  an  insur- 
ance policy  containing  It  See  Kelly  v.  Snn 
Fire  Office,  141  Pa.  10,  21  Atl.  44T,  and  notes 
as  published  In  23  Am.  St  Rep.  254  et  seq., 
where  the  cases  on  the  subject  are  genet«ny 
reviewed.  We  have  but  two  undisturbed  cas- 
es holding  otherwise.  One,  the  Aurora  BTre 
Ins.  Co.  V.  Johnson,  46  Ind.  315,  Is  based  up- 
on an  Indiana  statute.  The  other  is  the  case 
of  Germain  American  Ins.  Oo.  y.  Norrls,  by 
the  C^urt  of  Appeals  of  Kentucky,  reported 
in  100  Ky.  29,  37  S.  W.  267,  66  Am.  St  Rep. 
324.  In  the  latter  case  the  policy  contained 
a  provision  such  as  we  have  quoted,  and 
there  had  been  a  failure  to  comply  therewith 
within  the  Unie  epecified  In  the  policy.  It 
was  contended,  as  here,  that  there  could  be 
no  recovery,  but  the  court  in  disposing  of  the 
question  said: 

"Appellant  insists  very  earnestly  that  the  fail- 
ure to  furnish  the  certificate  of  the  magistrate 
when  required  is  a  bar  to  appellees'  right  to  re- 
cover, but  we  do  not  think  that  the  poUey,  when 
fairly  read  and  construed,  constitutes  such  fail- 
ure a  bar  to  recovery.  It  could  not  be  used  as 
evidence  against  the  appellant  and,  as  there  is 
no  law  by  which  the  insured  could  compel  a 
magistrate  to  act  in  the  matter,  it  is  not  reason- 
able that  parties  would  undertake  to  procure  tiie 
certificate  of  an  officer  when  there  was  no  law  by 
which  he  could  be  required  to  certify  at  all. 
Such  requirement  should  not  be  enforced.  It 
could  be  of  no  real  benefit  to  appellant,  but  only 
an  inconvenience  to  appellees.' 

While  the  view  of  the  Kentucky  court,  as 
expressed  in  the  quotation,  may  seem  force- 
ful, the  case  perhaps  should  not  be  regarded 
as  authority,  inasmuch  as  the  court  recited 
further  along  In  the  opinion  that  the  certifi- 
cate there  in  question  had.  In  fact,  been  pre- 
sented before  the  trial.  Regardless,  however, 
of  the  general  state  of  the  authorities,  we 
think  that  here,  as  in  Indiana,  we  have  stat- 
utes which,  as  we  construe  them,  require  a 
ruling  against  the  Insurance  company  on  the 
question  under  consideration.  By  act  ap- 
proved on  April  2,  1913,  entitled  "An  act  to 
prevent  fire  Insurance  companies  from  avoid- 
ing liability  for  loss  and  damage  to  personal 
property  nnder  technical  and  Immaterial  pro- 
visions of  the  policy  or  contract  of  Insurance 
where  the  act  breaching  such  provision  has 
not  contributed  to  bring  about  the  loss,  and 
declaring  an  emergency,"  It  was  enacted  by 
the  Lfeglslature  of  the  state  of  Texas  (sec- 
tion 1): 

"That  no  breach  or  violation  l>y  the  instired 
of  any  of  the  warranties,  conditions  or  provi- 
sions of  any  fire  insurance  policy,  contract  of  in- 
surance, or  application  therefor,  upon  personal 
property,  shall  render  void  the  jwlicy  or  con- 
tract, or  constitute  a  defense  to  a  suit  for  loss 
thereon,  unless  such  breach  or  violation  contrib- 
uted to  bring  about  the  destruction  of  the  i»op- 
erty." 


4s>For  otber  cases  see  same  topic  and  KBY-NUMBER  in  all  Ker-Numbered  Dlgesti  and  Indexes 
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Section  3  of  the  Mme  act  reads: 
"Whereas,  nnder  the  existing  lavs,  iasunmoe 
policies  and  contracts  mar  be  defeated  upon 
purely  technical  provisions  and  defenses  that  In 
no  way  affect  the  merits  of  the  claim  against 
the  insurance  company,  and  such  defenses  have 
been  upheld  to  the  extent  of  making  it  almost 
impossible  for  an  insurance  policy  upon  personal 
property  to  be  collected  by  suit,  creates  an  emer- 
gency and  imperative  public  necessity  that  the 
constitutional  rule  requiring  bills  to  be  read  on 
three  several  days  ih  each  house  be  suspended, 
and  that  this  act  take  effect  and  be  in  force  from 
and  after  its  passage,  and  it  is  so  enacted." 

Prior  to  this  enactment,  in  chapter  15,  tit. 
71,  of  our  Revised  Statutes,  and  under  the 
beading  of  "General  Provisions,"  it  had  there- 
tofore been  enacted,  in  substance,  that  In  or- 
der to  constitute  a  defense  in  a  suit  on  an 
insurance  policy,  where  tbe  loss  has  been  es- 
tablished, false  statements  made  In  the  ap- 
plication for  the  contract,  or  in  the  contract 
itself,  or  In  the  proofs  of  loss,  must  be  shown 
to  be  material,  and  the  new  act  was  evident- 
ly intended  In  broad  terms  to  operate  against 
purely  technical  provisions  and  defenses  that 
In  no  way  affect  the  merits  of  the  claim 
against  the  Insurance  company.  In  the  case 
before  us  the  loss  is  undisputed,  the  amount 
of  the  loss  is  not  contested,  notice  and  proofs 
of  loss  were  made,  and  neither  In  plaintiff  In 
error's  pleadings  nor  in  its  evidence  Is  there 
a  suggestion  that  the  fire  wrongfully  orig- 
inated by  act  or  procurement  of  Mat  Nelms 
or  any  other  person,  and  under  such  circum- 
stances we  cannot  see  how  the  failure  of  Mat 
Nelma,  from  whatever  cause  arising,  mate- 
rially affects  any  right  of  plaintiff  in  error  In 
this  cause.  So  believing  and  holding,  it  Is  or- 
dered that  all  assignments  of  error  be  over- 
ruled, and  the  Judgment  afSrmed. 

Affirmed. 


STAFFORD  t.  PAXTERSON  &  NELSON. 

(No.  8321.) 

(Court  of  CMl  Appeals  of  Texas.    Ft  Worth. 

Feb.  12,  191&) 

1.  EVIDINCE    €=s>14S— COITPKTINOT— 'Idbntitt 
OF  Parties— Knowxedgk  of  Witnbss. 

Where  plaintiff  buyer  of  cotton  seed  and 
defendant  seller  testified  that  they  were  the  only 
persons  present  at  their  meeting  when  the  buyer 
claimed  the  contract  of  sale  was  made,  evidence 
of  a  witness  who  testified  that  at  the  time  and 
place  in  question  he  heard  a  conversation  be- 
tween the  buyer  and  a  man  whom  be  did  not 
know,  but  who  resembled  the  seller,  bang  about 
his  sue,  and  who  was  the  sdler,  in  the  opinion 
of  the  witness,  that  the  conversation  between 
buyer  and  seller  as  heard  bv  him  was  substan- 
tially as  detailed  by  the  ■eller,  was  improperly 
excluded  in  the  buyer's  suit  for  failure  to  de- 
liver. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  i  438;   Dec  Dig.  «=»148.] 

2.  Appxai.  ajid  Ebboe  4=»10G4(1)— Harmi-ess 

liBROB— INSTBUCTTON. 

In  an  action  for  failure  to  delivo:  cotton 
seed,  the  diarge  that,  if  the  jury  believed  from 
a  preponderance  of  the  evidence  that  the  con- 
tract was  not  made  as  alleged,  they  would  find 
for  defendant  if  erroneous  as  pladng  the  bur- 
den upon  defendant  to  show  by  a  preponderanoe 


of  evidence  that  he  did  not  enter  into  the  con- 
tract of  sale  alleged,  was  not  reversible  error. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  J  4219;  Dec.  Dig.  «=»10fi4 
(I);    Trial.  Cent  Dig.  H  475,  525,  528,  553.] 

3.  Oabnishmbnt  €=»250  —  Wrongfui.  Gab- 
NisHitENT— Damages — Lost  Profits— Spec- 
tn.ATIVB  Chabacteb. 

In  an  action  for  failure  to  deliver  cotton 
seed  sold,  the  alleged  seller  could  not  recover, 
as  damages  on  his  counterclaim  for  profits  lost 
by  the  buyer's  having  garnisbeed  bis  bank  ac- 
count and  prevented  nis  withdrawing  a  sum  of 
money,  $19o  which  would  have  been  his  profits 
on  the  sale  of  cotton  seed  to  another  buyer  could 
be  have  withdrawn  the  money  from  the  bank  to 
pay  the  freiglit  on  the  seed. 

VM.  Note.— For  other  caaea,  see  Oamiabment, 
Dec.  Dig.  «s>250.] 

Appeal  from  Stonewall  Oounty  Court;  R. 
8.  TilIots<»,  Judge. 

Suit  by  E.  A.  Patterson  and  D.  C.  Nelson, 
composing  the  copartnership  firm  of  Patter- 
son &  Nelson,  against  Lee  StaffM^.  From  a 
Judgment  for  plaintiffs  and  denying  defend- 
ant any  recorery  on  his  counterclaim,  defend- 
ant appeals.  Judgment  reversed,  and  cause 
remanded. 

W.  J.  Arrlngton,  of  Paducah,  and  Carl 
Springer,  of  Aspermont,  for  apijellant  J.  M. 
Carter,  of  Dallas,  aud  Nelson  &  Hunter,  of 
Wichita  Falls,  for  appellees. 

DUNKLIN,  J.  This  suit  was  Instituted  by 
E.  A.  Patterson  and  D.  C.  Nelson,  composing 
the  copartnership  firm  of  Patterson  &  Nelson, 
against  Lee  Stafford,  to  recover  ^100  as  prof- 
its which  plaintiffs  alleged  they  lost  by  rea- 
son of  the  failure  of  defendant  to  deliver  to 
them  five  cars  of  cotton  seed  In  accordance 
with  his  contract  so  to  do.  By  writ  of  gar- 
nishment Issued  and  served  upon  the  First 
National  Bank  of  Aspermont  defendant  was 
prevented  from  withdrawing  from  the  bank 
the  sum  of  $90.90  to  his  cfedit,  and  by  rea- 
son of  that  fact  defendant  filed  a  counter- 
claim against  plaintiffs  for  |195  as  damages 
for  alleged  wrongful  suing  out  of  said  gar- 
nishment writ.  The  suit  originated  In  the 
Justice  court,  and  later  was  appealed  to  the 
county  court  A  Judgment  was  rendered  In 
the  latter  court  In  plaintiffs'  favor  for  $25 
and  denying  defendant  any  recovery  on  his 
counterclaim.  From  that  Judgment  defend- 
ant has  appealed  to  this  court. 

According  to  the  testimony  of  D.  C.  Nel- 
son, he  met  the  defendant  in  Aspermont  on 
the  night  of  January  17,  1915,  at  which  time 
the  defendant  entered  into  a  parol  contract 
with  him  to  sell  plaintiffs'  firm  five  cars  of 
cotton  seed,  aggregating  100  tons,  at  $22  per 
ton,  that  thereafter  defendant  breached  his 
contract  and  that  the  market  price  of  the 
seed  had  advanced  $2  to  $3  per  ton. 

Defendant  testified  to  the  meeting  with 
Nelson  on  the  night  of  January  17th,  but 
flatly  denied  that  he  made  the  alleged  con- 
tract at  that  time.  He  further  testified  that 
on  the  following  morning  he  saw  Nelson  at 
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tbe  depot  as  tlie  latter  was  leaytng  town,  and 
In  that  connectioa  teatlfled  aa  foUowa: 

"Nelson  came  up  to  me  just  before  the  train, 
polled  ont  for  Spur,  and  said  to  me:  Ton  had 
better  let  me  have  those  seed.'  I  told  him  that, 
if  I  did  not  eet  a  better  price  than  he  had  of- 
fered, I  would  let  him  nave  them,  and  if  I 
decided  to  let  him  haye  them  I  would  wire  him 
at  Spur.  He  then  said  to  me:  'If  you  decide 
to  let  me  have  them,  wire  my  partoer  E.  A. 
Patterson,  at  Wichita  Falls,  Tex?  " 

Defendant  farther  testified  that  Herman 
Sbadle  was  present  on  that  occasion.  Kelson 
denied  that  conversation  altogether.  Defend- 
ant introduced  Sbadle  as  a  wltneea,  who 
testified  that  he  was  present  at  the  depot  on 
the  occasion  mentioned  by  defendant,  and 
tliat  he  heard  a  conversation  between  defend- 
ant and  a  man  whom  be  did  not  know,  but 
who  resembled  NehKn,  being  abont  bis  size, 
and  who  in  the  opinion  of  the  witness  was 
Melson.  Had  be  been  permitted  to  do  so 
that  witness  wonld  have  testified  that  the 
coDversatlon  between  Nelson  and  defendant 
so  beard  by  witness  was  substantially  to  tbe 
same  effect  as  detailed  by  defendant  and 
noted  above.  But  plalntUfs  objected  to  that 
testimony,  on  tbe  ground  that  the  witness 
had  not  sufficiently  identified  Nelson  as  the 
man  with  whom  defendant  talked,  and  the 
objection  was  sustained. 

[1]  According  to  the  testimony  of  both 
Nelson  and  Stafford,  those  two  were  the  only 
persons  present  at  their  meeting  on  the  night 
of  January  17th,  when  Nelson  claims  the  con- 
tract in  controversy  was  made,  and  in  view 
of  the  conflict  between  their  testimony  with 
respect  to  what  was  said  on  that  occasion 
and  also  with  respect  to  what,  if  anything, 
was  said  between  them  at  tbe  depot  on  tbe 
following  morning,  we  are  of  the  opinion 
that  there  was  reversible  error  in  exclnding 
the  proffered  testimony  of  the  witness 
Sbadle.  WUle  he  oould  not  positively  identi- 
fy Nelson  as  the  man  he  saw  in  conversation 
with  defendant,  we  believe  that  the  facts  de- 
tailed by  blm,  especially  wh«i  ccmsldered  In 
connection  with  the  testimony  of  defendant, 
who  said  he  saw  Sliadle  present  on  that  oc- 
casion, afforded  sufficient  predicate  prima 
fade  for  the  admission  of  the  testimony. 

[2]  Following  an  instruction  to  tbe  Jury, 
in  which  the  making  of  the  alleged  contract 
was  submitted  as  a  disputed  issue,  and  the 
burden  of  proof  upon  that  Issue  was  imposed 
upon  plaintiffs,  the  court  gave  this  further 
instruction,  which  Is  assigned  as  error: 

"If,  however,  you  believe  from  a  preponder- 
ance of  tbe  evidence  that  SEdd  contract  was  not 
made  as  alleged,  then  you  will  find  for  the  de- 
fendant." 

The  criticism  presented  is  that  by  the  in- 
stmctlon  quoted,  the  court  placed  the  burden 
niK>n  defendant  to  show  by  a  preponderance 
of  evidence  that  he  did  not  enter  into  the 
contract  alleged.  The  instruction  was  favor- 
able to  the  defendant,  and  at  all  events  would 
not  be  reversible  error.     Abilene  I/ight  & 


Water  Co.  t.  Robinson,  14A  8.  W.  10S2,  and 
authorities  there  dted.  However,  we  sng- 
gest  that  on  another  trial  tbe  charge  be  so 
framed  as  to  leave  no  ground  for  tbe  critl- 
dsm. 

[t]  Brror  has  beoi  assigned  to  tbe  inatmo- 
tion  given  npon  appellant's  connterdaim  for 
alleged  profits  he  would  have  made  in  his 
business,  if  he  bad  been  permitted  to  draw 
bis  money  from  the  bank.  That  aasignment 
is  overruled  for  tbe  reason  that,  in  our  opin- 
ion, the  damages  ao  claimed  were  not  re- 
coverable at  all.  According  to  allegatlcMis  In 
the  plea  of  reconvention,  at  the  time  the 
writ  of  garnishment  was  served  on  the  bank 
defendant  had  already  contracted  to  sell  five 
cars  of  cotton  seed  to  another  purchaser  at 
a  profit  of  $195  and  was  ready  to  ship,  and 
would  have  shipped,  the  same  to  such  pur- 
chaser, and  realized  such  profit  if  he  could 
have  used  for  payment  of  freight  thereon  the 
$90.90  in  bank  which  was  tied  up  by  the 
garnishment ;  but,  as  he  was  unable  to  with- 
draw such  funds,  and  was  unable  to  procure 
other  funds  necessary  to  pay  such  freight,  he 
was  unable  to  make  the  contemplated  sale, 
and  thereby  lost  said  profits.  The  damages 
so  alleged  were  not  such  damages  as  plain- 
tiffs could  reasonably  have  anticipated  as  a 
natural  and  probable  result  of  suing  ont  tbe 
writ,  but  were  spedal  damages  only,  very  re- 
mote and  speculative,  and  if  under  any  sup- 
posable  contingencies  they  could  be  recovered, 
no  facts  were  alleged  or  proven  snffldent  to 
put  plaintiffs  on  notice  that  such  spedal  loss- 
es to  defendant  might  probably  result  in  con- 
sequence of  tbe  levy  of  the  writ. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  canse  remanded. 


NORTON  ▼.   EJEJilOTT.     (No.   8476.) 

(Ciourt  of  Civil  Appeals  of  Tezaa.    Ft.  W<Nrth. 
March  25,  1916.) 

Mechanics'  Libns  «3»116— PBooKKniNGS  to 
Pebfbct— Nkcessitt. 

Under  Vernon's  Saylea'  Ann.  Civ.  St  1914. 
arts.  6621-C623,  6631,  prescribinK  the  method 
of  fixing  and  securing  a  laborer^  lien  in  ad- 
vance on  a  building  intended  to  be  occupied  as 
a  homestead,  where  a  laborer  fails  to  take  tbe 
means  provided  for  securing  a  lien,  he  ia  not 
entitled  to  enjoin  the  contractor  from  delivering 
the  building  to  the  owner  for  occupancy  to  en- 
able him  to  enforce  his  daim. 

[Ed.  Note. — ^For  other  cases,  see  Medianica^ 
liens.  Cent  Dig.  (  160;  Dee.  Dig.  «a>116.1 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  Robert  Elliott  against  W.  B. 
Norton  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Norton  appeals.  Re- 
versed, with  directloDS  to  dismiss  petition. 

Carrlgan,  Montgomery  &  Britain,  of  Wich- 
ita Falls,  for  a^ellant  Fitzgerald  &  Cox, 
of  Wichita  Falls,  for  appellee. 
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BUCK,  J.  Tbls  la  an  InJuncUon  salt 
brought  by  aivpellee  against  appeUant,  al- 
leging. In  substance,  tbe  following  tacts: 
That  B.  T,  Hammersley  built  a  residence  for 
appellant,  defendant  below,  the  contract 
price  of  which  was  92,720;  that  Hanunersley 
sublet  to  plaintiff  the  plumbing  for  said 
building,  and,  plaintiff  having  flnisbed  said 
job,  there  was  still  due  him  $234;  that  Ham- 
mersley, having  completed  said  building,  was 
about  to  turn  the  same  over  to  the  said  Nor- 
ton without  satisfying  the  tndebtednetss  due 
plalntlfF.  It  was  furttier  averred  on  informa- 
tion and  belief  that  tbe  reason  Hammersley 
had  not  paid  plaintiff  the  amount  claimed 
was  that  said  Norton  had  not  paid  all  of 
said  contract  price.  It  was  further  alleged 
that  Norton  did  not  have  anffldent  property, 
except  the  building  in  question,  to  aatlBfy 
the  plaintiff's  debt,  and  that,  if  Hammersley 
delivered  to  Norton  said  building,  plaintiff 
would  be  unable  to  collect  his  debt;  tfiat 
Hammersley  did  not  have  sufllcieiit  property 
to  satisfy  plaintiff's  debt.  It  was  further 
alleged  that: 

"Plaintiff  further  sues  to  foreclow  his  labor- 
er's lien  on  said  property,  and  repreaents  to  the 
court  that,  if  the  ddenaant  is  allowed  to  move 
into  said  property  and  eatabliah  his  homestead, 
then  the  plaintiff  would  be  unable  to  foreclose 
hia  lien  against  said  property.     Wherefore  the 

Slaintiff  prays  for  an  injunction  to  restrain 
^e  said  R.  T.  Hammersley  from  turning  over 
■aid  property  to  the  defendant  until  the  plain- 
tiff's debt  is  fully  paid,  aa  provided  in  the  con- 
tract between  the  defendant  and  the  said  Ham- 
mersley, and  restraining  the  aaid  W.  E.  Nor- 
ton from  moving  into  said  property  until  the 
plaintiff's  debt  Mrein  is  paid,  as  is  fully  pro- 
vided for  in  the  contract  betweoi  said  contract- 
ing pertiea." 

Upon  the  presentation  of  tbe  petition  for 
Injunction  to  Hon.  Harvey  Harris,  county 
Judge  of  Wichita  county,  the  following  flat 
was  indorsed  thereon,  to  wit: 

"The  foregoing  prayer  for  injunction  consid- 
ered, it  is  ordered  that  the  derK  of  the  county 
court  of  Wichita  county,  Tex.,  issue  a  writ  of 
injunction  in  all  things  as  prayed  for  in  the 
above  upon  the  petitioners  executing  to  the  de- 
fendant. Norton,  a  bond  with  two  or  more  rood 
and  sufficient  anretles^,  in  the  sum  of  five  hun- 
dred dSOO.OO),  conditioned  as  tbe  law  requires. 
[Signed  by  the  judge.]" 

Upon  the  execution  and  filing  by  the  plain- 
tiff of  a  bond  in  the  sum  of  $600,  tbe  writ 
of  Injunction  leaned,  directed  to  both  Norton 
and  Hammersley,  and  was  served  on  each  of 
them.  Norton  alone  appeals,  and  has  flied 
in  the  lower  court  his  supersedeas  bond  In 
the  sum  of  $600. 

We  are  unable  to  understand  upon  what 
ground  the  county  judge  granted  the  writ 
It  is  not  alleged  in  plaintiff's  petition  ttiat 
tbe  defendant  Norton  owes  plaintiff  any- 
thing. If  any  cause  of  action  is  alleged  as 
against  Norton,  it  is  a  foreclosure  of  a  sub- 
oontiactor'a  Ucn  upon  real  estate,  of  which 
action  tlM  county  court  would  have  no  juris- 


diction. Furthermore,  It  is  not  alleged  that 
tbe  statutory  steps  provided  to  fix  such  lien 
had  been  followed,  and  in  fact  the  statement 
in  the  petition  "that,  if  the  defendant  is  al- 
lowed to  move  into  said  property  and  estab- 
lish his  homestead,  then  the  plaintiff  would 
be  unable  to  foreclose  a  lien  against  said 
property,"  would  seem  to  be  tantamount  to 
an  allegation  that  the  procedure  required  by 
statute  to  fix  the  lien  had  not  been  followed. 
If  the  house  was  erected  as  a  homestead,  de- 
fendant, Norton,  being  a  married  man,  In  or- 
der to  fix  and  secure  a  lien  upon  the  same, 
it  would  be  necessary  that  a  contract  in 
writing  be  made  and  entered  into  prior  to 
the  furnishing  of  any  material,  or  the  per- 
formance of  any  labor,  and  executed  by  the 
owner  and  his  wife  in  the  manner  required 
in  making  the  sale  of  a  homestead,  as  pro- 
vided in  article  SOSl,  Vernon's  Sayles'  Texas 
Civil  Statutes.  If  defendant,  Norton,  was 
not  married,  then  the  steps  to  be  taken  to  flz 
the  lien  are  provided  in  articles  6621,  6622, 
and  6623,  as  amended  and  added  to  in  Acts 
of  the  Thirty-Fourth  Legislature  1916,  p. 
223.  Article  6623,  as  amended,  and  article 
S623a  provide  for  the  execution  of  a  written 
contract  for  tbe  erection,  repair,  or  improve- 
ment of  a  bnildlng,  said  contract  to  be  filed 
with  tbe  connty  clerk  of  the  county  where 
the  property  Is  situated,  and  the  execution 
and  filing  with  the  county  elerk  before  the 
work  is  begun  of  a  good  and  snfBcient  bond 
by  the  contractor,  and  furtlier  provides  that 
suit  may  be  filed  on  this  bond  "by  tbe  owner, 
subcontractor,  workmen,  laborers,  mechanics, 
and  furnishers  of  materials,  or  any  of  them, 
and  they  and  each  of  them  shall  have  the 
right  to  recover  on  said  bond  in  the  same 
manner  as  if  tbe  bond  were  made  payable  di- 
rectly to  them."  And  it  is  further  provided 
in  article  6623a  that  said  bond  "shall  guar- 
antee the  payment  of  such  claims,  regardless 
of  whether  or  not  they  are  secured  by  any 
lien."  Bat  there  Is  no  allegation  in  the  pe- 
tition that  the  snit  la  on  this  bond  or  that 
any  bond  was  ever  executed,  and  in  fact  it  is 
evident  from  the  reading  of  the  petition  that 
no  reliance  is  placed  on  the  provisions  of  the 
1916  statute. 

If  tbe  plaintiff  had  fixed  his  lien  as  pro- 
vided by  law  prior  to  the  filing  of  this  suit, 
the  occupancy  by  the  owner  «f  the  building 
would  not  impair  such  lien,  and,  if  he  had 
not  fixed  such  lien,  certainly  he  could  not 
avoid  the  consequences  of  his  failure  by  de- 
priving the  owner  of  the  right  to  occupy  the 
premises. 

Finding  no  sound  basis  to  support  the  ac- 
tion of  the  trial  court  in  granting  the  writ, 
the  judgment  of  the  court  below  is  reversed, 
and  the  court  below  Is  ordered  to  dismiss, 
at  plalnturs  costs,  tbe  petition  for  Injunc- 
tion. 
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liANDON  T.  HALCOMB.     (No.  8330.) 

(Court  of  Civil  AppeaU  of  Texas.    Ft  Worth. 

Feb.  19,  1916.) 

1.  Altbbation  or  Insxbukbnts  4s9d— Noxb— 
"Alteration." 

Where  the  plaintiff's  assignor  and  defend- 
ant, parties  to  a  contract  or  order  with  a  note 
attached,  intended  and  understood  that  the  note 
was  not  to  be  detached,  its  detadunent  lor  the 
purpose  of  negotiations  was  a  material  "altera- 
tion" of  the  note. 

[EJd.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.   |g  47-68;    Dec.  Dig. 

^=39. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alteration.] 

2.  Bills   and    Notes    «=9378  — Bona    Fidk 
Holder — DurENSE— Altebation  of  Note. 

A  material  alteration  of  a  note  precludes 
any  claim  on  the  part  of  the  holder  to  protec- 
tion as  an  innocent  pnichaser  for  valae  without 
notice.  , 

[E)d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  98(^992;  Dec.  Dig.  (S=» 
378.] 

8.  Bills  and  Notes  «s»520— Sufhcienct  of 

EVIDENCB— Fbaud. 

Evidence  in  a  suit  on  a  note  detadied  from 
a  written  contract  or  order  executed  by  defend- 
ants and  plaintiff's  assignor,  held  to  sustain  a 
finding  that  the  contract  or  order  had  been  ob- 
tained for  the  fraudulent  purpose  of  getting  poa- 
sewion  of  the  note  and  realizing  on  it  by  trans- 
fer to  a  third  party. 

[EJd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fj  1813,  1832,  1836,  1837; 
Dec.  Dig.  <^s>620.] 

4.  Bills  and  Ncras  «=>525— SuFnciBNOT  OF 
EviDENCi>— Bona  Fiok  Poboeabeb. 

Elvidence  in  such  suit  held  to   sustain   a 

finding  that  the  plaintiff  was  not  an  innocent 

purchaser  of  the  note  before  maturity  without 

notice  of  any  defense  thereto. 
[Eld.   Note.— For   other   cases,   see   Bills   and 

Notes,  Cent.  Dig.  if  183^1839 :   Dec  Dig.  <Ss» 

525.] 

6.  Evidence    9=375— Pbesvmftion— Failure 

to  Pboddce  Evidence. 

The  failure  of  a  party  to  produce  evidence 
within  his  control  raises  the  presumption  that 
if  produced  it  would  operate  against  him. 

[E2d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  95;   Dec.  Dig.  <8=s>75.] 

6.  Bills  and  Notes  4=3525— Good  Faith — 

clbcumstantial  evidence. 

In  an  action  in  a  suit  on  a  note,  the  issue 
of  the  plaintiff's  bad  faith  in  its  purchase,  like 
the  issue  of  his  assignor's  fraud  in  obtaining 
it,  could  be  established  by  circumstantial  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f S  1832-1839 ;  Dec.  Dig.  «=» 
526.1 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Action  by  A.  C.  Landon  against  T.  S.  Hal- 
comb.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

B.  E.  Carswell,  of  Decatur,  for  appellant. 
Ratliff  &.  Splicer,  of  Decatur,  for  aRpellee. 

DUNKLIN,  J.  y.  S.  Halcomb,  tbe  pro- 
prietor of  a  drug  store  in  tbe  town  of  Bridge- 
port, gave  a  written  order  to  the  Vernon  Ad- 


vertising Company  of  Schell  City,  Mo.,  for 
a  piano,  a  set  of  sliver,  fountain  pens,  and 
advertising  matter  to  be  shipped  by  the  com- 
pany to  Halcomb,  and  attached  to  the  order 
was  Halcomb's  promissory  note,  payable  to 
the  advertising  company,  or  order,  for  $400. 
The  note  and  order  were  on  the  same  piece 
of  paper,  but  were  separated  by  a  perforated 
line.    The  order  reads  as  follows: 

The   Vernon   Advertising  Company,   of   Schell 

Pianos  Direct  BYom  the  Factory. 
Town,  Bridgeport.    State,  Texas.    6/23/1914. 
County,  Wise.    Post  Office,  Bridgeport,  Tex. 

Gentlemen:  Upon  approval  of  this  oider, 
please  deliver  to  me  at  your  earliest  convenience, 
f.  0.  b.  factory  or  distributing  point,  the  goodi 
described  in  this  order,  with  the  understanding 
that  this  is  to  be  the  exclusive  order  for  this 
town,  I  or  we  understand  that  this  order  can- 
not be  countermanded.  This  order  shall  coo- 
tain  the  following  goods: 

1  piano  (guaranteed  for  10  years). 

2,600  duplicate  tickets. 

250  piano  circulars. 

260  nomination  letters. 

1  piano  stool, 

288  fonntain  pens. 

260  pen  circulars. 

Merchant's  instructiona. 

1  28  pc  silver  set. 

260  silver  set  circnlais. 

2.600  trade  cards. 

Contestants'  instructions. 

Price  $400,  Payable  Five  Payments. 
We  guarantee  the  sale  of  288  fountain  pens  at 
$1.50  each  by  the  close  of  the  contest:  Provid- 
ed, the  contest  Is  mn  at  least  26  weeks  from 
opening  date  according  to  the  advertised  plans 
as  per  regular  printed  circulars  furnished  by 
the  Vernon  Advertising  Company  and  awards 
all  prizes  accordingly,  reports  the  gross  salea 
of  pens  each  30  days,  during  the  contest  and 
makes  each  and  every  payment  on  the  date  or 
within  6  days  from  the  date  when  due.  In  case 
the  undersigned  should  for  any  reason  desire  tu 
close  the  contest  before  all  the  pens  have  been 
sold,  then  the  Vernon  Advertising  Company 
agrees  to  purchase  all  pens  remaining  unsold. 
Tbe  undersigned  hereby  accepts  the  above  condi- 
tions and  agrees  that  failure  on  his  part  to  ful- 
fill any  of  the  above  conditions  will  and  does 
hereby  release  the  Vernon  Advertising  Company, 
of  Scnell  City,  Mo.,  from  any  liability  on  this 
contract. 

We  hereby  appoint  the  undersigned  as  agent 
for  the  Vernon  Piano  at  Bridgeport,  Texas,  and 
agree  to  pay  him  a  commission  of  $50.00  on 
all  sales  made  at  the  regular  retail  price  of 
$350.00,  or  through  said  agent,  commission  pay- 
able out  of  the  first  money  received  from  such 
sale.  No  other  agreements  or  conditions  not 
embraced  in  this  regular  printed  form  will  be 
accepted  or  recognized.  1%is  order  is  taken  in 
duplicate. 
[Signed]  V.  8.  Halcomb. 

By  B.  Kupton,  Representative. 

It  appears  that  these  documents  were  ex- 
ecuted by  Halcomb  In  pursuance  of  an  ad- 
vertising scheme  suggested  and  proposed  by 
a  traveling  agent  of  the  advertising  company. 

The  present  suit  was  instituted  by  A.  C. 
Iiandon,  residing  at  St  Louis,  Mo.,  against 
Halcomb  upon  the  note  so  executed  which 
had  been  detached  from  the  written  order 
The  plaintiff  alleged  that  he  was  an  innocent 
purchaser  of  the  note  for  value  before  ma- 
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turlty,  and  from  a  Jndgment  in  favor  of  tbe 
defendant,  tbe  plaintiff  has  appealed. 

Tbe  evidence  ehowed  beyond  controversy 
that  the  defendant  received  144  of  the  foun- 
tain pens  and  practically  all  the  other  arti- 
cles mentioned  in  the  order,  except  the  piano 
and  stool ;  and  that  defendant,  in  pursuance 
of  the  advertising  scheme  planned  and  ar- 
ranged by  the  company,  advertised  to  give 
away  the  piano  and  other  articles  as  prizes ; 
that  the  piano  and  stool  never  reached 
Bridgeport  in  time  to  be  used  in  accordance 
with  such  advertising,  although  the  defend- 
ant made  repeated  demands  therefor;  that 
later  the  piano  did  arrive  at  Bridgeport,  con- 
signed to  shipper's  order,  but  that  the  adver- 
tising con4>any  failed  and  refused  to  send  de- 
fendant any  bUl  of  lading  for  said  piano,  and 
in  the  absence  of  which  the  defendant  was 
unable  to  get  it,  and  in  consequence  of  which 
the  defendant  never  received  it 

The  case  was  submitted  to  a  Jury  upon  spe- 
cial issues,  and  the  Jury  found  that  the  arti- 
cles received  by  the  defendant  were  of  no 
value;  that  the  advertising  company  at  the 
time  said  contract  was  made  did  not  Intend 
to  comply  with  its  contract  to  ship  the  goods 
mentioned  in  the  order;  that  the  company 
entered  into  the  contract  for  the  fraudulent 
purpose  of  getting  possession  of  the  notes  and 
realizing  thereon  by  transferring  the  same 
to  some  other  person.  The  Jury  further 
found  that  the  plaintlfl,  Landon,  was  not 
a  purchaser  of  the  note  In  the  usual  course 
of  trade  and  in  good  faith  for  value, 
and  that  at  the  time  he  purchased  it  he 
had  notice  that  the  same  was  given  aa 
a  consideration  for  the  obligation  con- 
tained in  the  written  order  referred  to 
above,  and  that  the  advertising  company  had 
obtained  the  note  for  the  fraudulent  purpose 
of  cheating  defendant  The  Jury  further 
found  that  it  was  the  intention  of  the  par- 
ties to  said  note  and  written  order  at  the 
time  those  instraments  were  executed  and 
delivered  that  the  same  were  to  remain  at- 
tached, together,  as  they  were  attached  when 
executed,  and  to  remain  so  until  the  obliga- 
tions of  both  parties  were  fully  complied 
with,  and  that  the  note  was  detached  from 
the  order  without  defendant's  consent  The 
Jury  further  found  that  at  the  time  plaintifC 
purchased  the  note  he  had  notice  that  the 
same  bad  been  attached  to  said  order  when 
those  instruments  were  executed  and  deliv- 
ered, and  that  the  same  had  been  detached 
without  the  consent  of  the  defendant  They 
farther  found  that  the  goods  mentioned  in 
the  order,  and  for  which  the  note  was  giveu, 
were  intended  to  be  used  in  furtherance  of  a 
lottery  scheme,  and  that  plaintiff  knew  of 
that  fact  at  the  time  he  bought  the  note, 
and  that  the  separation  of  the  note  from  the 
order  was  a  fuaterlal  alteration. 

The  facts  so  found  by  the  Jury  were  plead- 
ed, substantially,  by  Halcomb  as  defenses 
to  the  suit   All  the  flndlngs  of  the  Jury  have 


been  attacked  by  appellant  as  being  unsup- 
ported by  the  evidence,  and  the  contention  is 
made  that  the  evidence  conclusively  shows 
that  plaintiff  was  an  innocent  purchaser  of 
the  note  before  maturity  for  value  without 
notice  of  any  defenses  thereto. 

[1,  2]  The  evidence  shows  conclusively  that 
the  note  In  suit  and  the  order  for  goods  em- 
bodying contractual  obligations  on  the  part 
of  the  Vernon  Advertising  Company,  as 
well  as  on  the  part  of  defendant,  Halcomb, 
which  was  originally  attached  thereto,  were 
parts  and  parcels  of  one  contract.  If  at 
the  time  the  contract  was  executed  the 
parties  thereto  Intended  and  understood 
that  the  note  was  to  remain  permanently 
attached  to  the  order,  as  found  by  the  Jury, 
then  it  follows  that  the  separation  of  the 
order  from  the  note  for  the  purpose  of 
negotiating  the  note  was  a  material  altera- 
tion of  the  note  which  precluded  any  claim 
on  the  part  of  plaintiff  that  he  should  be  pro- 
tected as  an  innocent  purchaser  and  holder 
of  the  note  for  value  without  notice  of  any 
defense  thereta  Baldwin  ▼.  Haskell  Nat 
Bank,  104  Tex.  122,  133  8.  W.  864,  134  S.  W. 
1178;  Otto  T.  Halfl,  89  Tex.  384,  34  S.  W. 
910,  59  Am.  St  Hep.  66;  1  Ruling  Case  Law, 
p.  990;  2  Corpus  Juris.  U76  and  1210;  Roch- 
ford  V.  McQee,  16  8.  D.  606,  94  N.  W.  695,  61 
L.  R.  A.  335,  102  Am.  St.  Rep.  719.  And  this 
is  true  notwithstanding  the  fact  that  the  or- 
der was  attadied  to  the  note  by  a  perforated 
line,  thus  rendering  the  separation  of  the 
two  instruments  in  such  a  manner  as  possi- 
bly to  mislead  the  purchaser  of  the  note. 
Stephens  v.  Davis,  86  Tenn.  271,  2  S.  W.  382 ; 
First  Nat  Bank  v.  Dorsey,  166  S.  W.  64; 
Bothell  V.  Schweitzer,  84  Neb.  271,  120  N.  W. 
1129,  22  U  B.  A.  (N.   S.)  263,  13S  Am.  St 

Rep.  ess. 

[3,4]  We  are  of  the  oplnicai,  farther,  that 
the  evidence  was  sufficient  to  support  the 
findings  referred  to  above,  and  also  the  fur- 
ther finding  by  the  Jury  that  plaintiff  was 
not  an  innocent  purchaser  and  holder  of  the 
note.  While  testimony  introduced  by  plain- 
tiff to  refute  the  latter  finding  was  positive  in 
terms,  yet  there  were  circumstances  which 
tended  to  show  the  contrary  and  which  pre- 
sented more  than  a  mere  suspicion  that  such 
testimony  was  untrue.  The  purchase  of  the 
note  in  St  Louis,  Mo.,  within  three  days  after 
Its  execution,  in  Bridgeport  Tex.,  for  an  ad- 
mitted discount  of  12 V^  per  cent,  the  failure 
of  plaintiff  to  show  how  the  indebtedness  for 
which  the  note  was  further  discounted,  as 
claimed  by  plaintiff,  arose,  his  failure  to 
show  what,  if  any,  investigation  he  made  to 
determine  the  solvency  of  the  maker  of  the 
note  before  he  purchased  It,  bis  Implied  de- 
nial of  a  lifelong  and  Intimate  acquaintance 
with  Boatwright  the  manager  of  the  Vernon 
Advertising  Company,  as  established  by  sev- 
eral disinterested  witnesses  residing  in  ScheU 
City,  Mo.,  and  his  further  implied  denial  that 
he  was  in  the  habit  of  making  frequent  triiift 
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to  Schell  City  where  Boatwrlght  conducted 
the  bnslnesa  of  payee  of  the  note,  as  testi- 
fied to  by  Beveral  of  the  same  witnesses, 
were  some  of  the  drcomstances  which  tend- 
ed to  Impeach  the  alleged  good  faith  of  plain- 
tlfF  tn  the  purchase  of  the  note. 

[t]  Pertinent  to  the  failure  of  plaintiff  to 
explain  fully  the  discount  of  the  principal  of 
the  note  In  his  purchase  and  his  failure  to 
explain  what  investigation.  If  any,  he  made 
with  respect  to  the  solvency  of  the  maker 
before  he  purchased  the  note,  we  wish  to  dte 
the  familiar  rule  that  a  failure  of  a  party 
to  produce  evidence  within  his  control  raises 
the  presumption,  under  circumstances  like 
the  present  suit,  that  tf  produced  It  would 
operate  against  him.  Mitchell  v.  Napier,  22 
Tex.  120;  G.,  H.  &  S.  A.  Hy.  v.  Young,  46  Tex. 
av.  App.  430,  100  S.  W.  993. 

[t]  The  Issue  of  bad  faith  in  the  purchase 
of  the  note,  like  the  Issue  of  fraud,  could 
be  established  by  circumstantial  evidence. 

Tbe  findings  of  the  Jury  Indicated  above 
were  decisive  of  the  whole  case  In  favor  of 
appellee,  and  therefore  the  Judgment  la  af- 
firmed. 

Affirmed. 


OUUB".  O.  &  S.  P.  RY.  CO.  V.  HICKS  et  ux. 
(No.  1598.) 

(Court  of  (AvU  Appeals  of  Texas.    Texarkana. 
March  16,  1916.) 

Death  «=999(5)— Daicaqks— Bxcessivk  Dax- 

AOES. 

In  an  action  by  surviving  parent^  about 
65  years  old,  for  the  death  of  their  son  oi  22, 
where  it  appeared  that  plaintiffs  were  farmers 
and  fltodc  raisers,  worth  abont  fSO.OOO,  that  de- 
ceased was  skilled  in  such  business,  and  when 
at  home  had  helped  them  in  their  business  and 
household  work,  that  he  was  considerate  of 
their  health,  and  had  called  a  physician  to  see 
tiiem,  and  bad  stated  that  he  intended  to  remain 
unmarried  while  his  mother  lived,  a  verdict  of 
$3,500  was  excessive,  and  a  remittitur  of  $2,- 
400  called  for. 

[Bd.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  H  125,  128,  130;    Dec.  Dig.  <S=399(6).] 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Action  by  W.  F.  Hicks  and  wife  against  the 
Oulf,  Colorado  &  Santa  FC  Railway  Compa- 
ny. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed  conditionally,  upon 
filing  of  a  remittitur;  otherwise,  reversed, 
and  cause  remanded. 

Terry,  Oavln  &  Mills  and  A.  H.  Culwell, 
all  of  Galveston,  and  Dlnsmore,  McMahan  & 
Dinsmore,  of  Greenville,  for  appellant.  B.  Q. 
Evans  and  H.  L.  Carpenter,  both  of  Green- 
ville, for  appellees. 

IXSVX,  J.  This  Is  an  action  by  the  parents 
tot  the  death  of  their  son,  22  years  old,  who 
was  killed  in  the  wreck  of  a  freight  train  due 
to  appellant's  negligence.  At  the  time  of  the 
wreck  the  son  was  In  the  employ  of  the  ai>- 


pellant  as  a  brakeman,  and  was  oa  top  of  one 
of  the  cars  forming  the  train.  The  petition 
averred,  and  there  is  Involved  In  the  verdict 
of  the  Jury  the  finding,  that  the  wrecking  of 
the  train  was  due  to  negligence  of  the  appel- 
lant, proximately  causing  the  Injury,  In  op- 
erating tbe  train  at  too  great  a  rate  of  speed 
over  track  not  reasonably  safe  because  of 
its  defective  condition.  There  la  evidence  to 
support  the  finding  of  fact  made  by  the  Jury, 
and  we  adopt  such  finding.  The  verdict  Is 
for  $7,000;  the  trial  court,  though,  required 
a  remittitur  of  $3,500. 

In  the  former  appeal  of  this  case  (Railway 
Ca  V.  Hicks,  166  S.  W.  1190)  the  evidence 
respecting  tbe  award  of  damages  is  substan- 
tially set  out,  which  Is  referred  to  and  made 
a  part  hereof.  We  do  not  think  the  facts 
of  the  present  appeal  In  respect  to  the 
amount  of  the  verdict  substantially  differ 
from  those  of  the  former  appeaL  In  that 
case  It  was  concluded  that  the  great  weight 
of  the  evidence  did  not  Justify  the  award  of 
a  greater  amount  of  damages  than  $1,100. 
We  have  reached  the  same  conclusion  In  the 
present  appeal  as  In  tbe  former  one,  and  are 
unwilling  to  approve  the  amount  of  $3,500, 
npon  the  ground  that  It  Is,  in  point  of  fact, 
we  think,  excessive. 

We  have  considered  tbe  other  assignments 
of  error,  and  think  they  should  be  overruled. 

The  Judgment  in  this  case  Is  reversed,  and 
the  cause  remanded,  unless  the  appellees, 
within  15  days,  shall  enter  a  remittitur  in 
the  sum  of  $2,400,  in  which  event  the  Judg- 
ment will  then  be  affirmed. 


DONAiJ>soN  f.  Mcelroy.  (n«.  ises.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  16,  1916.) 

Appbal  ahd  Kbbob  «=9489(4^R«viEW— Ne- 
cessity OF  Objection. 

An  assignment  of  error  in  giving  a  peremp- 
tory instruction  will  not  be  considerea  where 
the  record  fails  to  show  that  an  objection  was 
made  and  exception  reserved  in  the  trial  court, 
as  required  by  the  statute. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2298 ;  Dec.  Dig.  (t=»499(4).J 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  J^dge. 

Action  by  E.  A.  McElroy  against  J.  S.  Don- 
aldson. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wood  &  Wood,  of  Dallas,  and  Waiter  CJol- 
Uns  and  B.  Y.  Cummlngs,  both  of  Hillsboro, 
for  appellant.  Morrow  &  Morrow,  of  Hills- 
boro, for  appellee. 

H0DOEX3,  J.  The  app^lee  brought  this 
suit  on  a  promissory  note  for  tbe  sum  of 
$319.60,  together  with  interest  and  attorney's 
fees,  and  sought  a  foreclosure  of  a  vendor's 
lien  on  block  66  In  the  town  of  Odessa,  Tex. 
The  appellant,  after  a  general  denial,  admit- 
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ted  tbe  ezecBtton  of  the  note,  tut  pleaded  a 
fallnre  of  conslderatioa  and  damages  for 
mlsrepreaentation  and  frand  as  an. offset  At 
the  o(tocInsi<m  of  tbe  evldenoe  the  conrt  gare 
•  peremptory  Instmctlon,  directing  a  verdict 
In  favor  of  the  flalntlff  for  the  amoant  sued 
for,  and  entered  Jndgment,  foreclosing  tiie 
TVidor's  lien. 

In  thla  appeal  the  only  assignments  of  er- 
ror preoented  are  those  which  complain  of 
the  action  of  the  coort  In  giving  tbe  peremp- 
tory Instmctlon.  There  was  no  objection 
made  to  this  charge  of  tbe  court,  nor  any  ez- 
oq>tlon8  reserved.  It  has  heretofore  been 
held  by  this  conrt  that  assignments  of  this 
character  will  not  be  considered  where  the 
record  fails  to  show  that  objections  were 
made  and  exceptions  reserved  In  the  trial 
court,  as  required  by  the  statute.  Denlson 
Cotton  Mill  Co.  V.  McAmls,  178  S.  W.  821. 
See,  also,  Walker  v.  Haley,  181  S.  W.  5S0, 
for  a  collection  of  similar  rollngs  by  other 
Courts  of  Civil  Appeals.  We  adhere  to  tbe 
ruling  referred  to,  and  decline  to  consider 
tbe  assignments  of  error. 

There  ai%>earlng  no  fundamental  error  that 
would  Justify  a  reversal  of  the  lodgment,  it 
is  affirmed. 


OSBOKNS  k  BECK  v.  SANDERS. 
(No.  1694.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  9,  1916.) 

JCDQlfSKT  «=»256<1)— SrPPOBT  BT  FlKDIWOS. 

In  suit  by  realty  brokers  for  damages  be- 
cause of  the  owner's  breach  of  contract  to  give 
them  the  exdusive  right  to  sell  a  tract  of  land 
for  a  specified  time,  where  the  finding  that  the 
owner  had  not  so  contracted  was  InconBlstent 
with  another,  but  there  were  other  findings,  de- 
nominated conclusions  of  law,  first,  that  the 
terms  upon  which  the  owner  was  willing  to  sell 
had  never  been  stated  by  him  and  communicated 
to  the  party  to  whom  plaintiffs  expected  to  sell, 
and  second,  that  it  could  not  be  said  from  the 
evidence  that  such  party  would  have  been  ready, 
willing,  and  able  to  comply  with  the  terms  plain- 
tiffs mi^t  have  Imposed,  Judgment  for  defend- 
ant was  proper. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446,  454;  Dec.  Dig.  «=>266a); 
Replevin,  Cent.  Dig.  |  S93.] 

At^peal  from  Navarro  County  Court;  R.  R. 
Owens,  Judge. 

Snit  by  Osborne  &  Beck  against  I.  A.  San- 
ders. '  From  a  Judgment  for  defendant,  plain- 
tUfs  appeal.    Affirmed. 

Lawrence  Treadwell,  of  Corsicana,  for  ap- 
pellants. Richard  Mays,  of  Corsicana,  for 
appellee. 

WIMySON,  O.  J.  This  was  a  suit  by  ap- 
pellants, real  estate  brokers,  for  damages 
which  they  claimed  they  suffered  because  of 
a  breach  of  an  undertaking,  they  alleged,  of 
appellee  to  give  them  for  a  time  spedfled  an 
exdntdve  rl^t  to  sell  a  tract  of  land  belong- 
ing to  him,  and  whldi  he  himself  sold  before 


the  expiration  of  that  time.  Tbe  cmirt  ftomtd 
as  a  fact  that  appellee  had  not  so  contracted. 
Tbe  finding  is  attacked  as  not  warranted  by 
the  evidence,  and  all  of  the  asalgnmuits  of 
error  are  predicated  on  the  oonectnees  of 
that  contention.  It  Is  tme  tbe  witness  Watts 
testified  to  facts  irtiidi  might  have  supported 
a  finding  to  tbe  contrary  of  the  one  complain- 
ed of,  but  the  finding  clearly  was  warranted 
by  the  testimony  of  appellee.  It  may  be  that 
tbe  flodtag  is  not  consistent  with  another  one 
made  by  the  court,  the  elef«>th ;  but  the  cor- 
rectness of  the  Jndgmwt  Is  not  questioned  aa 
that  ground.  And  if  it  was,  and  If  it  should 
be  held  that  the  tiCect  of  the  two  findings 
was  to  leave  th»  gueation  as  to  whether 
there  was  such  a  contract  or  not  nndeter- 
mlaedi  the  Judgment  shonid  be  snstained  on 
other  findings  made  by  the  court,  to  wit: 
(1)  That  the  terms  upon  which  appellee  was 
willing  to  sell  the  land  had  never  been  stated 
by  appellee  and  oommunicated  to  Watts,  to 
whom  aimiellants  expected  to  seU  the  land; 
and  (Zi  that  It  conld  not  be  said  from  the  evi- 
dence that  Watts  wonld  have  been  willing, 
ready,  and  able  to  comply  with  the  terms 
apptilee  might  have  Imposed.  These  Hndingg 
at  fact,  though  among  those  denominated  by 
tbe  conrt  "condnsiCMis  of  law,"  cannot  be  ig- 
nored. TrustCo.  V.  IficOarthy,  34  a  W.  806; 
Robertson  v.  Klrby,  26  Tex.  Civ.  Appi  472,  61. 
8.  W.  967. 
The  Judgment  is  affirmed. 


WESTERN  NAT.  BANK  OF  HEREFORD 
V.  LAUGHLIN  et  aL  (No.  948.) 

(Conrt  of  Civil  Appeals  of  Texas.     Amarillo. 

March  22,  1916.    Rehearing  Denied 

April  12,  1916.) 

Bnxs  AND  Notes  «=9365(^— Bona  Fide  Ptjk- 
OHASKBB  —  Eqititabu:  Bstopfbi,  —  What 
CoNBTrrnTEB. 

Where  the  owner  of  a  note  allows  it  to  be 
made  to  a  third  person  and  permits  such  third 
person  to  exercise  complete  dominion,  one  re- 
ceiving the  note  in  0ood  faith  without  notice, 
though  after  maturity,  is  entitled  as  against  the 
owner  to  enforce  payment ;  the  owner  being  es- 
topped. 

[Ed.   Note.— For   other  cases,   see  Bills   and 
NoJ;m,  Cent.  Dig.  H  944,  959;    Dec.  Dig.  «=> 


Appeal  from  Deaf  Smith  County  Court; 
Jas.  A.  Hughes,  Judge. 

Acti(Mi  by  the  Western  National  Bank  of 
Hereford  against  N.  A.  Laughlln  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  rendered. 

Knlgbt  &  Slaton,  of  Hereford,  for  appel- 
lant. Carl  Gllllland,  of  Hereford,  for  ai^el- 
lees. 

HAI4L,  J.  The  appellant,  as  plaintiff  be- 
low, sued  N.  A.  Laughlln,  as  the  maker  of  a 
promissory  note,  for  $390.61,  and  sought  to 
foreclose  a  chattel  mortgage  upon  certain 
property  of  the  alleged  value  of  |S0O.    The 
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IletlttDn  allegeift  that  tbe  note  was  ezecutea 
by  Laughlln,  In  favor  of  S.  S.  Brants,  and 
was  thereafter  indorsed  and  delivered  by 
Evants  to  appellant  bank,  in  the  '  regular 
course  of  business.  According  to  the  allega- 
tions, the  note  was  executed  the  30th  day  of 
March,  1912,  bearing  interest  at  10  per  cent 
from  date,  due  in  one  year,  and  contained 
a  iHrovision  for  10  per  cent,  attorney's  fees. 
S.  J.  Dodson  was  made  a  defendant,  upon 
the  ground  that  he  claimed  to  be  the  owner 
of  the  note.  Defendants  answered  by  gener- 
al denial,  and  specially  that  the  defendant 
Dodson  was  the  real  owner  of  the  note ;  that 
it  had  been  originally  executed  for  his  bene- 
fit and  was  held  In  trust  by  E.Vant8,  the 
payee,  whldi  facts  were  known  to  the  plain- 
tiff before  it  acquired  the  note.  He  further 
averred  that  appellant  bank  held  the  note  as 
collateral  to  secure  certain  indebtedness  due 
it  from  Sivants;  that  in  a  suit  in  the  district 
court  of  Deaf  Smith  county,  between  S.  J. 
Dodson  and  S.  S.  Evants,  that  court  adjudg- 
ed the  note  to  be  the  property  of  the  defend- 
ant Dodson.  It  is  also  charged  that  appel- 
lant bank  acquired  the  note  after  its  maturl- 
ty.  By  supudemental  petltlosy  the  bank  alleg- 
ed that  the  defendant  Dodson  was  estopped 
to  claim  ownership  of  the  note  by  reason  of 
the  fact  that  he  bad  permitted  it  to  be  ex- 
ecuted and  stand  in  the  name  of  Evants  as 
payee  and  Iiad  permitted  Evants  to  handle 
and  deal  with  the  note  as  if  be  owned  It; 
that  on  a  former  occasion  defendant  Dodson 
had  assisted  Evants  In  procuring  the  appel- 
lant to  accept  the  note  as  collateral  on  anoth- 
er transaction,  without  disclosing  the  fact 
that  he  (Dodson)  claimed  any  Interest  there- 
in. It  is  speclflcally  denied  that  the  bank 
had  any  knowledge  that  Dodson  claimed  to 
have  any  interest  in  the  note  at  the  time  It 
acquired  the  same.  It  Is  admitted  that  the 
note  was  acquired  from  Evants  as  collateral 
to  secure  a  note  due  it  by  Evants  and  alleged 
that  Evants'  note  had  not  been  paid  off. 

Only  one  issue  was  submitted  to  the  Jury, 
vis.: 

"Did  tlie  bank  know  at  the  time  it  acquired 
the  note  from  Evants  that  the  defendant  Dod- 
son claimed  any  interest  in  it?" 

To  this  issue  the  Jury  replied  In  the  n^a<- 
tlve.  This  was  the  only  controverted  issue 
of  fact  in  the  case.  Judgment  was  rendered 
that  the  bank  take  nothing  by  its  suit  and 
pay  all  costs,  and  that  the  defendant  Dodson 
should  recover  of  the  bank  the  title  and  pos- 
session of  the  note  sued  on. 

Appellee  Laughlln  filed  no  defense  to  the 
note,  but  filed  a  Joint  answer  with  Dodson, 
lis  above  stated.  Under  this  state  of  the  rec- 
ord, it  is  necessary  to  consider  only  one 
question;   L  e.,  if  the  true  owner  of  a  note 


permits  another  to  apitear  as  the  owner 
thereof,  with  full  power  of  disposition  over 
it,  who  transfers  the  possession  to  Innocent 
third  parties  for  value,  are  such  third  par- 
ties entitled  to  protection,  even  though  the 
note  be  acquired  after  its  maturity? 

In  the  case  of  Kempner  v.  HuddlestMi,  90 
Tex.  182,  37  S.  W.  1066,  the  Supreme  Court 
considered  this  questi<m  and  reviewed  the 
early  authorities  in  this  state  apparently 
bearing  upon  it  Judge  Brown  used  this 
language: 

"This  case  does  not  fall  within  the  claw  of 
cases  embraced  in  the  decision  of  this  court  in 
Walker  v.  WUson,  79  Tex.  185,  14  S.  W.  7»8, 
15  S.  W.  402,  and  Weathered  v.  Schmidt,  0  Tex. 
623  [60  Am.  Dec.  186],  because  the  lanpiase 
used  in  the  indorsement  written  upon  the  back 
of  the  notes  is  of  a  character  which  evidences 
ownership  of  the  notes  themselves  in  the  person 
to  whom  they  are  transferred.  The  rule  stated 
by  Mr.  Bigelow,  in  his  work  on  Estoppels  (paee 
547),  is:  T'hat  where  the  true  owner  of  prop- 
erty holds  out  another  or  allows  another  to  ap- 
Sear  as  the  owner  of  or  as  having  full  power  of 
isposition  over  the  property^  the  same  being 
in  the  la  tier's  actual  possession,  and  innocent 
third  parties  are  thus  led  into  dealing  with  such 
apparent  owner,  they  will  be  protected ;  or, 
where  others  are  innocently  induced  to  acquire 
rights  in  derogation  of  the  secret  or  undisclosed 
claims  of  those  who  caused  such  action,  the 
rights  so  acquired  are  secured,  whether  contest- 
ed at  law  or  in  equity.  Such  rights  do  not  de- 
pend upon  the  actual  title  or  right  or  authority 
of  the  party  with  whom  they  have  directly  dealt, 
but  are  derived  from  an  act  of  the  real  owner 
which  precludes  him  from  disputing  against 
them  the  existence  of  the  title  or  right  or  pow- 
er which  he  caused  or  tdlowed  to  appear  to  be 
vested  in  the  party  making  the  sale.'  •  •  * 
The  language  used  in  the  transfer  of  the  notes 
from  G.  E.  Singletary  to  F.  M.  Huddleston 
clearly  indicates  that  for  value  paid  the  title 
is  passed  to  Huddleston,  and  if  Mrs.  Single- 
tary signed  this  when  she  was  a  feme  sole  she 
is  estopped  to  recover  as  against  Kempner  or 
his  legal  represpntatives  who  acted  upon  the  ap- 
pearance of  title  in  Huddleston  as  shown  by 
the  indorsement"  May  v.  Martin,  73  S.  W. 
841. 

While  the  note  In  question  has  no  indorse- 
ment upon  it,  Dodson's  testimony  without 
contradiction  shows  that  with  bis  knowledge 
and  consent  Laughlln  executed  the  note  to 
S.  S.  Evants  as  payee,  thus  vesting  Evants 
with  absolute  authority  to  deal  with  the  note 
at  his  (H>tl<xi.  The  Jury  having  found  the 
only  Issuable  fact,  viz.,  that  the  bank  bad  no 
knowledge  of  Dodson's  ownership  at  the  time 
it  acquired  the  note  in  favor  of  the  bank,  the 
judgment  should  have  been  rendered  in  ac- 
cordance with  this  finding.  The  Judgment  of 
the  lower  court  is  therefore  reversed  and 
here  rendered  in  favor  <rf  the  Western  Na- 
tional Bank  of  Hereford,  against  N.  A. 
liaughlin,  for  the  full  amount  due  upon  the 
note  and  that  S.  J.  Dodson  take  nothing. 

Reversed  and  rendered. 
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TEXAS  A  N.  O.  B.  OO.  v.  WEEMS  at  oL* 
(No.  1560.) 

(Court  of  Civil  Appeals  of  Texas.    Teiarkana. 

Mardi  2,  1916.    Rehearing  D«iiied 

March  80.  1916.) 

1.  Appkai.  Axn  EiBiioB  •9>287(A  —  Rbvikw  — 
Etidknob  to  Buppobt  Jubt  FniDXKd— Mo- 
tion TO  Sbt  Asidb. 

In  the  absence  of  a  motion  to  set  aside  the 
jury's  findings,  an  assignment  of  error  based  on 
the  insufficiency  of  the  evidence  to  support  them 
will  not  be  considered. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1802%;  Dec.  TDig.  «=» 
237(^.] 

2.  Appeai,  and  Bbbob  *=>1008(1)— Bbvibw— 
FiMDinos. 

A  finding  involved  in  a  judgmont  must  be 
treated  with  as  much  deference  as  if  made  by 
the  jury. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8055;  Dec.  Dig.  €=> 
1008(1).] 

S.   CAJUCTKBH    ^94B  —  FAII.T7BB    TO    FUBKISH 

Oab»— Dauaobb. 

Damages  for  breach  of  carrier's  contract 
to  deliver  6ars  at  orchard  for  shipment  of  peach- 
es is  not  to  b«  limited  to  cost  of  hauling  the 
fruit  to  the  depot,  where  it  does  not  appear 
that  it  could  and  would  have  been  cared  for  if 
taken  there,  but  rather  the  contrary. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  {{  120,  123-128;    Deo.  Wg.  <S=>45.] 

4.  Cabbixbb  e=»45— Fleadiwo— Vabiahcb— 
"On  ob  Abodt." 

Plaintiff,  alleging  that  "on  or  about"  June 
14th  he  demanded  and  defendant  refused  to  fnr^ 
nish  cars,  proof  that  it  was  on  that  day  of  July 
is  not  a  variance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  120,  128-128;    Dec.  Dig.  <»s>45. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  On  or  About] 

5.  Cabrixbs  ^=>44  —  Sfgciai,  Contbaot  to 
TXTRWiBH:  Cae8— Liability  fob  Bbbach. 

A  carrier  is  liable  for  the  coDsequences  of 
its  breech  of  contract  to  furnish  cars  within  a 
shorter  time  than  required  by  statute,  though 
the  result  of  inability  was  due  to  an  unusual  de- 
mand for  cars. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  120-122,  230;   Dec.  Dig.  <8s>44.] 

Appeal  from  District  Court,  Oherdkee 
Conoty ;  L.  D.  Gulnn,  Judge. 

Action  by  J.  B.  Weema  and  others  against 
the  Texas  &  New  Orieans  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

See,  also,  166  S.  W.  1194. 

John  T.  Garrison,  of  Houston,  and  Onlnn, 
Imboden  &  Gulnn,  of  Rusk,  for  appellant. 
Norman,  Shook  &  Gibson,  of  Rusk,  for  appel- 
lees. 

H0D0E:S,  J.  The  appellees  instltated  this 
suit  to  recover  damages  from  the  appellant 
for  the  breach  of  a  contract  to  furnish  them 
refrigerator  cars  upon  certain  dates  named 
In  the  petition.  It  is  alleged  that  they  were 
joint  owners  of  a  peach  orchard  situated 
about  three  miles  from  Rnsk,  Tex.,  near  the 
line  of  the  appellant's  railroad;   that  on  or 


about  the  1st  day  of  June,  1010,  tihe  appel- 
lant, through  its  agent  Mrs.  Oi&tk,  contmct- 
ed  with  the  appellees  to  furnish  them  cer- 
tain refrigwator  cars  for  the  purpose  of  moT- 
ing  their  peach  crop.  The  contract  provided, 
it  is  claimed,  that  tbo  refrigerator  can 
should  be  furnished  upon  one  day's  notice, 
and  placed  upon  a  spur  near  their  ordtiard; 
that  on  car  about  the  14th,  15th,  and  16th 
days  of  June,  1910,  the  appellees  demanded 
of  the  appellant  the  cars  agreed  upon  and 
that  they  be  placed  on  this  spur  track;  that 
apfpellant  failed  and  Kfused  to  deliver  the 
BeMgerator'oars  In  response  to  the  request, 
and  by  reaiton  of  that  tallure  the  appellees 
sustained  damages  In  lodng  an  c^portunity 
to  ship  their  trntt,  l^ie  cause  of  action  ap- 
pears to  be  based  uppn  the  failure  of  the  ap- 
pellant to  deliver  refrigerator  cars  accord- 
ing to  the  terms  of  a  Q>eclal  contract  and 
for  the  failure  to  deliver  cars  aa  required  by 
statute,  after  notice.  The  case  was  submit- 
ted to  the  Jury  upon  special  Issues,  and  up<m 
the  answers  of  the  jury  the  appellant  moved 
for  judgment  In  its  favor.  This  motion  was 
overruled  and  Judgment  eotered  In  favor  of 
the  appellees  for  the  sum  of  $1,390. 

[1, 2]  The  first  assigned  error  complains  of 
tha  action  of  the  court  In  rendering  judgment 
against  the  defendant,  for  various  reasons 
stated,  among  which  te  the  Inaufflclency  of 
tbe  evidence  to  establish  a  binding  contract 
to  fumiidi  cars  at  a  particular  time  and 
place.  The  evidence  shows  that  the  contract 
if  any,  was  made  with  Mrs.  L.  E.  Clark ;  and 
the  Jury  found,  In  reeponae  to  the  questions 
submitted,  that  Mrs.  (TlartE  was  at  the  time 
the  agent  ot  the  Texas  State  Railroad  and 
also  the  agent  ot  the  appellant  for  the  pur- 
pose of  securing  shipments  of  peaches.  The 
Jury  further  found  that  the  appellant 
through  its  agent  Mrs.  L.  BX  Clark,  agreed 
with  the  appellees  that  If  they  (appellees) 
would  use  Pacific  Fmlt  Express  cars  and 
route  th^r  stalpmoits  In  part  over  the  appel- 
lant's line  of  railroad  the  appellant  would 
furnish  Pacific  Fruit  Express  cars  and  have 
them  iMit  on  the  "ore  bed"  road  In  their  or- 
chard, and  would  pr^are  to  handle  their 
shipments  of  peaches  for  the  seaswi  of  1910. 
There  was  no  comi^alnt  of  this  finding  of  the 
Jury.  This,  we  think,  is  tantamount  to  a  find- 
ing that  there  was  an  agreement  between  the 
appellant's  agent  and  tbe  a]H>eUees  to  .fur- 
nish the  cars  referred  to  above.  That  these 
cars  were  not  furnished  after  notice  and  de- 
mand is  undisputed.  It  Is  also  undisputed 
that  by  reason  of  the  failure  to  furnish  tbe 
cars  the  appellees  sustained  damages  in  the 
loss  of  a  considerable  portl(Hi  of  their  peach 
crop.  This  amount  the  Jury  fixed  at  $1,350. 
The  appellant  is  in  no  attitude  to  Insist  upon 
this  assignment  in  the  present  condition  of 
the  record.  There  was  no  motion  to  set  aside 
the  findings  of  the  Jury  upon  these  issues, 
and.  In  the  absence  of  such  a  motion,  an  ob- 
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iwOoa  based  npon  tbe  liuofllciency  of  tbe 
evidence  to  rapport  the  Jniy'B  flndingi  will 
not  be  ctmsldered.  Smith  ▼.  Heasey,  134  S. 
W.  206.  In  the  case  dted,  the  subject  was 
fDlly  dlscTused  by  Justice  Jeakiiis  of  the  Aus- 
tin Court  of  drU  Appeals,  and  a  wdt  of  er- 
ror denied  by  th«  Supreme  Court.  It  Is  true 
the  Jury  did  not  find  that  there  was  a  con- 
tract to  place  the  cars  upon  tbe  spur  track 
at  any  particular  time,  or  opon  any  given  no- 
tice. But  there  was  evidence  from  which  tbe 
court  ml^t  have  concluded  that  the  aiwel- 
lant  had  so  contracted.  The  Judgment  ren- 
dered Involves  that  finding,  which  finding 
must  be  treated  with  as  much  deference  as 
if  it  bad  been  made  by  the  Jury. 

[3]  In  Its  second  and  tljlrd  assignments  of 
error  tbe  appellant  complains  ttaat  the  coort 
erred  In  rendering  Judgment  for  the  sum  of 
11,850,  because^  it  Is  contended,  the  facts  as 
found  by  the  Jury  show  that  the  only  damage 
the  appellees  sustained  was  the  sum .  of  $8 
per  car,  that  being  the  amount  they  would 
have  been  required  to  pay  for  the  hauling  of 
their  peaches  from  their  orchard  to  the  sta- 
tion of  the  defendant  company  at  Rnak.  The 
evidence  was  not  such  as  requires  the  court 
to  find  as  a  matter  of  law  that  the  appellees 
should  have  pursued  that  course.  The  appel- 
lant had  alleged  In  its  answer  that  at  the 
time  the  cars  were  demanded  It  did  not  have 
sufficient  cars  to  accommodate  the  public  and 
take  care  of  all  the  fruit  brought  to  its  sta- 
tion at  Busk,  and  that  it  had  caused  people 
not  to  bring  peaches  to  that  station  for  ship- 
ment on  account  of  the  Inauffldency  of  cars. 
It  is  further  alleged  tliat,  if  the  appeUeea  had 
gathered  thdr  fruit  and  delivered  it  to  the 
agent  of  tbe  a;«>eUant  at  Rusk  on  th«  dates 
Hpecified,  It  would  not  have  been  accepted  for 
transportation.  It  devolved  upon  the  appel- 
lant to  allege  and  prove  that  the  appellees 
would  bave  secured  transportation  for  their 
fruit  bad  they  carried  it  to  the  depot  at 
Rusk.  The  Jury  merely  found  that  tbe  cost 
of  hauling  liie  peaches  from  the  orchard  to 
the  depot  was  $9  per  car.  The  court  evident- 
ly concluded  that  under  the  evidence  this 
was  not  required  as  a  matter  of  prudence  in 
avoiding  or  lessening  the  damages  resulting 
from  the  failure  to  have  cars  at  the  place 
agreed  upon. 


[4]  It  is  further  conteoded  that  tbere  was 
a  variance  between  the  testimony  and  tbe  al- 
legations in  the  appellees'  petition  as  to  the 
date  of  the  breach  of  the  contract  They  Iiad 
alleged  that  the  dereliction  complained  of  oc- 
curred on  or  about  tbe  13th  and  14th  of  Jnne, 
1910,  when  the  testimony  shows  that  tt  oc- 
curred on  the  corresponding  dates  In  Jnly, 
1910.  This  testimony  when  offered  was  ob- 
jected to  upon  the  ground  of  variance  from 
the  allegationa,  The  language  "on  or  abont," 
taken  in  connection  with  tbe  further  ave^ 
ments  of  the  petition,  we  think  was  sufficient 
to  admit  tbe  evidence.  It  was  not  prt^jer  for 
the  court  to  hold  the  appellees  to  strict  proof 
of  facts  occurring  on  very  dates  stated  in 
their  petition.  The  expression  "on  or  about" 
was  sufildent  to  Justify  the  latitude  allowed 
as  to  the  dates. 

There  is  also  complaint  of  the  InsuffldBucy 
of  the  evidence  to  sui^wrt  a  finding  that  the 
appellees  had  been  damaged  in  the  som  for 
which  Judgment  was  rendered.  The  Jury 
found  that  those  damages  would  amount  to 
$1,350.  There  was  no  motion  to  set  aside 
that  finding ;  and,  under  the  rules  announced 
in  discussing  the  first  assigned  error,  this  will 
be  overruled. 

[t]  It  Is  further  c<nteiided  that  the  court 
erred  in  rendering  Judgment  against  the  ap- 
pellant because  the  evidence  showed,  and  the 
Jury  found,  that  at  that  season  of  the  year 
there  was  an  unprecedented  demand  for  re- 
frigerator cars,  and  that  this  unusual  de- 
mand was  the  reason  why  tbe  cars  were  not 
furnished.  As  before  stated,  the  appellees 
did  not  sue  for  a  negligent  failure  to  furnish 
cars,  but  for  the  breach  of  a  special  contract 
That  a  carrier  may,  through  its  agent,  con- 
tract to  furnish  ears  within  a  leas  period  of 
time  than  that  required  by  statute,  and  that 
tbe  carrier  may  be  held  resp<Misible  for  the 
consequences  of  a  failure  to  comply  with 
these  special  contracts,  regardless  of  its  ina- 
bility due  to  an  unusual  demand  for  cars, 
has  been  definitely  settled  by  tbe  dedsions  of 
our  courts.  Texas  A  Padfic  Ry.  Go.  v.  Shaw- 
nee Ootton  OU  Co.,  66  Tex.  Civ.  Ap^  183,  US 
S.  W.  776,  and  cases  tbere  dted. 

Tbe  Judgment  of  tbe  district  court  will 
therefore  be  affirmed. 
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0UBTI8  T.  COMMONWBAI/TH. 

<0(mrt  of  Appeals  of  Kentucky.    April  28^ 
1918.) 

1.  HOMTCBDB  <a»340(4)  —  Appkai.  —  H  *  »in.M« 
Ebsob. 

In  a  homldde  cage,  a  aligbt  verbal  inaccu- 
racy in  an  inatruction  on  murder  is  harmleaa, 
where  accoaed  waa  comioted  only  of  Toluntary 
manslauxhtw. 

[Ed..  Note.— For  other  casea,   see   Homicide, 
Gent  Dig.  |  720;   Dec.  Dig.  <8=»S40(4).l 

2.  OuiaNAL  L.AW  «=9770(2)— TBIAIr-lRBTBtJO- 
TZONS. 

It  ia  the  duty  of  the  court  to  inatruct  the 
Jury  In  a  criminal  eaaa  upon  erery  phaae  which 
la  preaented  by  the  evidence,  but  the  court 
ahould  not  inatmct  on  a  phase  unsupported  bjr 
the  evidence. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  dent  Dig.  f  1806;   Dec.  Dig.  «=>770(2).] 

8.  HomcioB     4»US  —  Dernsbs  —  Sbu'- 

DBnilSB. 

To  |astifr  a  hoiaieide  on  grosnds  of  self- 
defense.  It  must  appear  that,  when  accysed  com- 
mitted the  homicide,  there  was  an  impending 
danger,  or  there  ap]>eared  to  him,  in  the  ezer- 
dae  of  a  tMsonaUe  judgment,  to  b»  an-  Impend- 
ing danger. 

[Ed.  Note.— For  other   oasea,   see  Homicide, 
Cent  Dig.  (|  166-157 ;   Dec.  Dig.  «=>116.] 

4.  HoMiciDK      g=3340(2)— AppbaI/— H A Rin.Esa 
Ekbob. 

Where  there  waa  no  evidence  of  self- 
dofense,  a  Terbel  inaoeuraey  in  an  instmction 
•n  self-defeaife,  which  required  accuqed  to  be 
guided  by  sound  judgment  instead  of  a  reason- 
able judgment  was  harmless. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  i  71«;  Dea  Dig.  «3>840(2).] 

5.  HoMioiDV  «=32S3— TRiAir-IirsnuonONB. 

Where  aoeuaed  made  no  claim  that  the 
shooting  on  bis  part  was  accidental  and  it  ap- 
peared that  after  firing  the  first  shot  he  seized  a 
second  revolver  when  bystanders  took  from  him 
his  first  weapon  and  followed  deceased;  an  in- 
struction that  if  Ac  shooting  waa  accidental,  be 
ahould  be  acquitted  was  not  warranted  and  was 
properly  refused. 

[Ed.   Note.— For   other   cases,    see   Homicide, 
Gent  Dig.  {  004 ;   Dec.  Dig.  «=3293.] 

6.  Homicide  4=»S3— Volcntabt  Manbcauoh- 
TEB— Elemxntb. 

Where  accused  intentionally  shot  another 
in  sudden  heat  and  passion,  or  in  sudden  affray 
without  previous  malice  and  not  in  self-defense, 
he  is  guilty  of  voluntary  manslaughter,  and  an 
instruction  that  if  accused  unlawfully  and  not 
in  self-defense,  in  sudden  heat  and  paaslon  witlt- 
out  previous  malice,  shot  deoeaaed,  he  is  guiltr 
of  voluntary  manslaughter  is  erroneous  because 
not  instrucung  that  the  shooting  must  have  been 
intentional. 

[Eld.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  |  64;   Dec.  Dig.  «s>8S.] 

7.  HoMiciDK  «S3S4S— AppbaI/— Hakklbss  Bs- 

BOB. 

Where  the  jury  were  charged  that  if  accus- 
ed did  not  intentionally  shoot  deceased  he  should 
be  found  guilty  only  of  involuntary  manslaugh- 
ttr,  error  In  an  instmction  on  voluntary  man- 
slaughter, which  allowed  a  conviction  thoiwh 
the  jury  did  not  find  accused  intended  to  km. 
Is  harmless  under  Cr.  Code  Prac.  i  340,  declar- 
ing that  a  conviction  shall  not  be  reversed  for 
any  error  of  law  appearing  on  the  record  when 
the  substantial  rights  of  accused  liave  not  been 
prejudiced,  for  the  jury  must  have  understood 
that  they  could  find  accused  guilty  only  of  in- 


voluntary mandaughter  if  be  killed  without  in^ 
tendon,  this  being  particularly  true,  as  there 
was  only  a  scintilla  of  evidence  that  the  killing 
was  nnintenti<HiaL 

IBd.  Note.— For  other  cases,  see  Homieide, 
Cent  Dig.  i  724;   Dec.  Dig.  «=»34&] 

&  HoiaoiDB  •a>840(4)  —  Tbiai.  —  Iirsnuo- 

xiona. 

l%at  an  instruction  on  voluntary  man- 
slaughter did  not  recite  that  the  killing  ndght 
be  done  in  sudden'  affray  is  not  prejudicial  to 
aceuaed,  who  was  convicted  of  that  offense. 

[Ed.  Nota— For  other  cases,  see  Homicide^ 
Cent  Dig.  I  720;    Dec.  Dig,  «=>340(4).] 

Appeal  ttom  drenlt  Court,  Bourbon 
County. 

James  J.  CnrtU  was  coBTlcted  of  T<Hiin- 
tary  manalaHgtitBr,  and  Iier  appeals.  AffiroMdi 

James  M.  O'Brien,  J.  I.  Blanton  and  Ekn- 
mett  M.  Dickson,  aU  of  Paris,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  8.  Ho- 
gan,  As8t  Atty.  €ea,  for  the  Commonwealth. 

HU&T,  J.  ne  appeUant,  Jameer  J.  Our- 
tis,  was  in  the  business  of  oendnctlnK  a  sa- 
loon  and  restaurant  in  Paris,  Ky.  A  dooi: 
led  from  tbe  restaurant  Into  the  saloon, 
(^ening  opposite  the  counter  in  tbe  saloon 
and  about  8  or  10  feet  from  it  Curtis. bad 
in  his  employ  a  negro,  wbose  name  was 
Rueben  Henderson,  and  who  bad  been  en- 
gaged by  appellant '  for  five  or  six  weeks  in 
Cleaning  up  tbe  saloon  and  restaurant  and 
waiting  upon  the  customers  In  both  places. 
On  the  evening  of  the  13th  day  of  February, 
1914,  the  appellant  was  dniak,  and  the  negro 
was  drinking  to  some  extent.  Near  to  12 
o'clock  on  that  evening  the  negro  was  be- 
hind the  counter  in  tbe  saloon  waiting  upon 
some  customers,  when  tbe  appellant  came 
into  tbe  saloon  from  the  restaurant,  and  di- 
rected the  negro  to  serve  certain  parties, 
who  were  standing  before  tbe  counter,  with 
whisky  or  whatever  they  wanted.  The  ne- 
gro replied  to  him  that  be  had  already  giv- 
en them  a  sufficiency  of  liquor,  and  that  it 
was  about  time  to  close  tbe  saloon  for  the 
nlgbt  The  appellant  replied  that  it  could 
be  kept  open  for  15  minutes  yet,  and,  going 
behind  tbe  counter,  commanded  tbe  negro 
to  go  out,  and  that  be  would  wait  upon  tbe 
customers  Itimself.  The  negro  said  nothing 
but  did  not  go,  when  appellant  pushed  him. 
Tbe  negro  turned  around,  and  the  appellant 
struck  him  twice,  once  in  tbe  breast  and  once 
upon  the  face,  when  the  negro  seized  appel- 
lant by  each  arm  between  the  hand  and  el- 
bow, when  they  scuffled  down  to  the  end  or 
near  to  the  end  of  the  counter,  when  the  ne- 
gro pushed  appellant  against  a  door.  Appel- 
lant had  said  several  times  to  the  negro  to 
turn  him  loose,  but  the  negro,  without  say- 
ing anything,  continued  to  hold  appellant, 
when  two  bystanders  Interfered,  one  of  them 
going  behind  tbe  counter  and  taking  bold  of 
Curtis  and  the  other  taking  bold  of  the  ne- 
gro, pulled  him  from  behind  the  counter  and 
directed  him  to  get  out    The  negro  went  to- 
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ward  the  door  which  led  loto  the  restaurant 
with  his  back  to  appellant,  who  Instantly 
seized  a  revolver  and  discharged  It  across 
the  counter,  the  bullet  taking  effect  in  the 
negro's  back  about  two  inches  to  the  rl^t 
of  the  median  line  and  passing  through  his 
bladder  and  bowels,  which  It  perforated  in 
several  places.  The  negro  bad  just  gotten 
Inside  the  restaurant  at  the  time  he  was 
shot,  when  he  went  on  out  of  the  restaurant 
and  was  next  seen  lying  upon  the  ground, 
which  was  covered  with  snow,  about  25  or 
80  feet  from  the  outside  door  of  the  restau- 
rant. As  quick  as  appellant  discharged  the 
pistol,  the  two  men  who  interfered  took  the 
pistol  from  him,  whoi  he  at  once  secured 
another  and,  rushing  around  the  counter  In 
the  saloon,  went  into  the  restaurant,  to  which 
place  one  of  the  men  followed  him  and  took 
the  revolver  away  from  him.  The  negro 
died  from  the  effects  of  the  wound.  In  two 
or  three  days  thereafter.  The  above  is  sub- 
stantially the  facta  of  the  case,  with  substan- 
tially no  contradiction  of  the  evidence  whldi 
tended  to  prove  the  facts  above  stated,  ex- 
cept that  appellant  himself  testified  that 
some  time  before  the  beginning  of  the  con- 
troversy In  which  the  shooting  occurred  the 
deceased  refused  to  serve  two  negro  women 
In  the  restaurant,  and  that  be  had  ordered 
him  to  go  out,  which  be  did,  but  returned 
in  two  or  three  minutes,  and  said  he  was 
going  to  close  up  the  saloon,  and  he  further- 
more stated  that  when  be  took  hold  of  the 
deceased  behind  the  counter  of  the  saloon, 
deceased  had  struck  him  a  blow  In  the  breast 
Appellant  did  not  pretend  that  deceased  was 
offering  blm  any  violence  of  any  kind  at 
the  time  he  shot  him,  and  the  only  excuse 
which  he  gave  for  the  shooting  was  that  he 
was  very  mad,  and  that  be  fired  the  pistol 
without  any  Intention  of  shooting  the  de- 
ceased and  without  Intention  of  shooting 
any  one  In  particular. 

The  appellant  was  Indicted  In  the  Bourbon 
circuit  court  for  the  crime  of  murder,  and, 
bis  cause  coming  on  for  trial,  he  was  found 
guilty  by  the  Jury  of  the  crime  of  volimtary 
manslaughter,  and  sentenced  by  the  court 
to  confinement  at  hard  labor  in  the  state  re- 
formatory at  Frankfort,  Ky.,  for  an  Indeter- 
minate period  of  not  less  than  2  nor  more 
than  21  years.  He  filed  grounds  and  moved 
the  court  to  set  aside  the  verdict  of  the  jury 
and  the  judgment  of  the  court  and  to  grant 
him  a  new  trial,  which  motion  was  over- 
ruled, and,  ttelng  dissatisfied  with  the  judg- 
ment, he  seeks  a  reversal  of  it  upon  the  fol- 
lowing grounds:  First,  that  the  court  erred 
In  giving  instructions  1,  2,  3,  and  4  to  the 
Jury  as  to  the  law  of  the  case ;  second,  be- 
cause the  conrt  refused  to  give  an  instruc- 
tion marked  "A,"  which  was  offered  by  ap- 
pellant; third,  because  the  court  erred  In 
falling  to  instruct  the  Jury  upon  the  whole 
law  of  the  case. 

The  instructions  given  to  the  jury  by  the 


court  provide  that  under  the  facts  of  the  case 
the  jury  might  find  the  ai^ellant  guilty  of 
murder,  voluntary  manslaughter,  or  involun- 
tary manslaughter,  and  might  acquit  him 
upon  the  ground  of  self-defense  and  appar- 
ent necessity  for  his  conduct  In  shooting  and 
killing  the  deceased.  The  jury  was  also  dl-; 
reeled  that  If  It  entertained  a  reasonable 
doubt  from  the  evidence  of  appellant  being 
proven  guilty  of  any  offense^  to  find  fahn  not 
guilty;  and,  If  it  believed  beyond  a  reason- 
able doubt,  him  to  be  guilty  of  one  of  the 
three  offenses,  of  murder,  voluntary  man- 
slaughter, or  Involuntary  manslaughter,  but 
bad  a  reasonable  doubt  of  vthlch,  It  diould 
find  blm  guilty  In  each  instance  of  the  one 
which  was  the  lesser  of  the  offenses,  and  by 
another  Instruction  it  defined  the  meaning 
of  the  word  "maUce"  and  of  "aforethought," 
as  used  In  the  instructions. 

[1]  The  instruction  upon  the  subject  of 
murder  directed  the  jury  that.  If  It  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  appellant  unlawfully,  feloniously, 
willfully  and  of  his  malice  aforethought,  and 
not  in  bis  necessary,  or  apparently  necessary, 
self-defense,  shot  and  killed  Senderson,  It 
should  find  him  guilty  of  murder.  The  con- 
tention is  made  that  the  conrt  erred  in  de- 
fining the  word  "malice,"  as  used  in  the  In- 
struction. The  definition  which  the  court 
gave  of  the  word  "malice"  was  the  Inten- 
tionally doing  of  the  act  of  violence  toward 
another  without  legal  justification  or  excuse 
therefor.  It  is  true  that  a  better  definition 
"of  his  malice"  denotes  the  Intentional  doing, 
without  just  cause,  of  any  wrongful  act,  but 
the  criticism  here  is  a  mere  verljal  one  and 
without  merit.  This  small  Inaccuracy  as 
to  the  particular  word  that  should  have  been 
used,  however,  could  not  have  been  preju- 
dicial in  any  wise  to  appellant  or  to  any 
right  of  his,  as  the  jury  did  not  find  blm  to 
be,  nor  the  court  did  not  adjudge  him  to  be 
guilty  of  murder,  but  of  voluntary  man- 
slaughter <Hily,  whldi  was  a  finding  that  the 
criminal  act  of  which  he  was  accused  was 
one  not  done  with  malice,  but  without  malice. 
Taber  v.  Com.,  82  S.  W.  443,  26  Ky.  Law  Rep. 
754.  If  be  bad  been  found  to  be  guilty  of 
murder,  another  question  would  then  be  pre- 
sented, but,  having  been  found  to  be  guilty  of 
voluntary  manslaughter,  which  is  a  finding 
that  be  committed  the  act  without  malice 
of  any  kind,  an  Incorrect  definition  of  malice 
oould  not  have  prejudiced  him. 

[2-4]  The  same  may  be  said  of  the  crltl- 
cisma  which  are  made  in  the  brief  of  coun- 
sel upon  instructlcm  No.  3,  in  which  tbe  court 
undertook  to  advise  the  jury  as  to  the  law 
pertaining  to  the  right  of  appellant  to  act 
In  his  self-defense  upon  tbe  occasion  upon 
which  the  homicide  was  committed.  The  in- 
struction given  by  ttte  court  required  the  ap- 
pellant to  be  guided  by  "a  sound"  judgment, 
which  is  a  judgment  incapable  of  error,  in 
making  up  his  mind  as  to  tbe  necessity, 
which  was  impending,  for  him  to  shoot  and 
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kill  the  deceased,  Instead  of  a  reasonable 
judgment,  still  this  Instruction  could  not 
have  been  prejudicial  to  tbe  substantial 
rights  of  tbe  appellant  It  is  true  that  It  Is 
tbe  duty  of  tbe  court  to  instruct  the  Jury  In 
a  criminal  case  upon  every  phase  of  the 
case  which  is  presented  by  tbe  evidence,  and 
by  the  Instructions  to  give  to  the  accused  the 
opportunity  for  the  Jury  to  determine  the 
merits  of  any  lawful  defense  which  he  has. 
It  is  not,  however,  either  proper  or  neces- 
sary for  the  court  to  Instruct  the  Jury  as  to 
the  rights  of  the  defendant  to  »  defense  when 
there  is  no .  evidence  offered  in  support  of 
such  a  defense.  It  is  elementary  that  to 
Justify  a  homicide  upon  tbe  ground  of  self- 
defense,  that  some  evidence  at  least  must 
tend  to  prove  that  at  the  time  tbe  accused 
committed  the  homicide  there  was  an  Impend- 
ing danger  or  that  there  appeared  to  him,  in 
tB«  exercise  of  a  reasonable  Judgment  upon 
his  part,  to  be  a  danger  then  and  there 
impending.  If  there  is  no  evidence  which 
conduced  to  prove  such  a  situation  for  the 
accused,  there  is  no  evidence  uiwn  which  to 
base  an  instruction  upon  the  right  of  self- 
defense.  Com.  V.  Rndert,  109  Ky.  658,  60  S. 
W.  489,  22  Ky.  Law  Rep.  1308;  Hunn  v. 
Oom.,  143  Ky.  143,  186  S.  W.  144.  At  the 
time  the  accused,  in  the  case  at  bar,  shot  and 
killed  the  deceased,  there  la  not  a  scintilla  of 
evidence  which  could  be  twisted  Into  a  sup- 
port of  the  assertion  that  the  shooting  upon 
his  part  was  done  under  the  belief  that  any 
danger  existed  to  hlmsOlf  from  any  threaten- 
ed act  of  deceased.  The  only  witness  for  the 
commonwealth  who  undertakes  to  say  how 
the  deceased  was  then  acting  testifies  that 
the  last  he  saw  of  him  he  was  running  to- 
ward the  door  of  the  restaurant,  with  his  back 
turned  to  the  accused.  The  accused,  himself, 
testifies  to  no  danger,  or  threatened  danger,  of 
himself  from  deceased  at  the  time  he  shot 
him  ;  in  fact  states  that  he  was  not  doUig  any- 
thing more  to  him  at  the  time  than  he  was  then 
doing  whUe  the  accused  was  testifying  at  the 
trial.  The  accused  further  states  that  he 
shot  because  he  was  in  a  sudden  passion,  and 
gives  no  other  reason  for  it  Any  instruc- 
tion then  wbl<^  the  court  might  have  given 
as  to  the  accused's  right  to  shoot  in  his 
self-defense,  under  the  state  of  facts  in  the 
evidence,  was  not  Justified,  and  the  accused 
received  whatever  benefits  there  was  from 
it,  when  he  was  not  entitled  to  any  such  in- 
struction, and  hence  any  verbal  error  which 
existed  in  the  instruction  could  not  have  been 
prejudicial  to  his  substantial  rights.  For 
the  same  reason  tbe  instruction  offered  by  ap- 
pellant and  which  was  denied  by  the  court 
was  unauthorized  in  the  case. 

[6]  The  appellant  also  contends  that  the 
court  should  have  instructed  the  Jury  that  if 
tbe  shooting  upon  his  part  was  accidental,  it 
should  acquit  him.  We  fail  to  find  in  the 
record  any  evidence  that  tbe  shooting  was  ac- 
cidental,   and   audi   aa   instruction   would 


have  been  entirely  unjustlfled.  The  appel* 
lant  himself,  does  not  make  any  such  claim^ 
and  all  of  tbe  evidence  shows,  botb  that  for 
the  commoawealth  and  for  tbe  accused,  that 
the  accused  intentiOBaUy  and  purposely  dis- 
charged the  pistol,  although  he  claims  that 
he  shot  without  intention  to  kill  the  deceased,, 
but  he  fails  to  give  any  reason  for  the  dhoot- 
ing,  unless  his. purpose  was  to  kill  the  de- 
ceased, and  when  this  pistol  was  wrested 
from  him,  he  immediately  seized  another 
pistol,  and  followed  deceased  into  the  res- 
taurant, into  which  he  bad  gone. 

[6]  Tbe  contention  is  earnestly  made  that 
the  court  erred  In  the  instruction  It  gave  the 
Jury,  in  which  it  was  advised  as  to  tbe  ele- 
ments which  constitute  the  crime  of  volun- 
tary manslaughter,  and  that  this  was  an  er- 
ror which  prejudiced  the  substantial  rights 
of  the  accused,  and  resulted  in  denying  him 
a  fair  trial.  The  error  asserted  is  that  tbe 
court  Instructed  the  Jury  that  if  it  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  appellant  unlawfully,  and  not  in  his. 
necessary  or  apparently  necessary  self-de- 
fense. In  sudden  heat  and  passion,  and  with- 
out previous  malice,  shot  the  deceased,  the 
Jury  should  find  the  defendant  guilty  of  vol- 
untary manslaughter,  when  it  was  necessary, 
to  constitute  the  crhne  of  manslaughter,  that 
appellant  should  have  Intentionally  shot  and. 
killed  the  deceased,  in  sudden  heat  of  pas- 
sion, or  In  a  sudden  affray,  without  previous- 
malice.  To  willfully  kin  one  in  a  sudden 
affray,  without  previous  malice,  and  ■  not  in 
self-defense,  or  apparently  necessary  self-de- 
fense, is  one  way  of  committing  the  crime  of 
manslaughter  there  is  no  doubt  To  willful- 
ly slay,  in  a  sadden  heat  of  passion,  without 
previous  malice,  and  not  in  necessary,  or  ap-- 
parently  necessary,  self-defense,  is  also  vol- 
untary manslaughter.  To  unlawfully  do  an. 
act  is  to  do  It  without  legal  right  so  to  do. 
It  is,  however,  contended  that  to  commit  in- 
voluntary manslaughter  is  to  unlawfully 
kill,  and  that  involuntary  manslaughter  may 
likewise  be  committed  by  unlawfully  slaying 
one  in  sudden  heat  and  passion,  without  pre- 
vious malice,  and  not  in  self-defense,  or  ap- 
parently necessary  self-defense,  and  that  the- 
Jury  may  have,  under  the  instruction,  found, 
the  appellant  guilty  of  voluntary  manslaugh- 
ter when  the  facts,  which  they  believed  from, 
the  evidence  to  exist  constituted  Involuntary 
manslaughter  only.  There  is  no  doubt  that 
the  elements  necessary  to  constitute  the- 
crime  of  voluntary  manslaughter  is  an  un- 
lawful, willful,  and  felonious  killing,  with- 
out previous  malice,  in  sudden  affray,  or  in, 
sudden  heat  and  passion,  and  not  in  the  nec- 
essary, or  apparently  necessary,  self-defense 
of  tbe  one  doing  the  slaying.  Com.  v.  Mos- 
ser,  133  Ky.  609,  118  S.  W.  915;  Com.  v.  Say- 
lor,  156  Ky.  251,  160  S.  W.  1032 ;  Wheeler  v. 
Com.,  120  Ky.  708,  87  S.  W.  1106,  27  Ky.  Law 
Rep.  1090;  Greer  v.  Com.,  Ill  Ky.  93, 6d  S.  W. 
448,  23  Ky.  Law  Rep.  489;  Montgomery  v. 
Com.,  81  S.  W.  264,  26  Ey.  Law  Rep.  358;-. 
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Mitchell  T.  Com.,  88  Ky.  861,  11  S.  W.  200,  i 
10  Ky.  Law  Rep.  910;  Boberson  on  Orlmlnal 
Law,  i  189;  Wbarton  (lOtb  Bd.)  I  803.  To  be 
gallic  of  Toluntary  monslang^ter,  one  mnst 
Intend  to  slay,  aa  opposed  to  an  unintention- 
al slaying.  Hence  the  failure  to  embrace  In 
the  Instruction,  by  which  the  ]nry  was  direct- 
ed to*  find  the  appellant  guilty  of  voluntary 
manslaughter.  If  certain  facta  appeared  from 
the  evldenoe,  some  term  making  It  necessary 
that  the  Ulllng  should  have  been  done  In- 
tentionally by  the  am>ellant  renders  the  In- 
struction defective  and  erroneous. 

[7]  Having  arrived  at  this  conclusion,  be- 
fore a  reversal  can  be  had,  however.  It  must 
appear  that  the  error,  In  this  case,  worked 
substantial  Injustice  to  the  accused.  Section 
340  of  the  Criminal  Code  of  Practice  provides 
as  follows : 

"A  judgment  of  conviction  shall  be  reversed 
for  any  error  of  law  appearing  on  the  record, 
when,  upon  consideration  of  the  whole  case,  the 
court  is  satisfied  that  the  substantial  rights  of 
the  appellant  have  been  prejudiced  thereby." 

In  Rutherford  v.  Com.,  78  Ky.  639,  constru- 
ing this  statute.  It  was  held  that  two  things 
must  appear  before  this  court  .was  authorized 
to  reverse  a  judgment  of  convlctlcm  In  a 
felony  case:  (1)  An  error  of  law  must  ap- 
pear upon  the  record ;  (2)  the  court  mnst  be 
satisfied,  from  the  consideration  of  the  whole 
case,  that  the  substantial  rights  of  the  accus- 
ed have  been  prejudiced  by  the  error.  Col- 
lett  V.  Com.,  121  S.  W.  426;  Hargis  v.  Com., 

135  Ky.  678,  123  S.  W.  238;  Reed  t.  Com., 
138  Ky;  668,  128  S.  W.  874;  Parrlsh  v.  Com., 

136  Ky.  77,  123  S.  W.  339 ;  and  many  others. 
In  the  case  at  bar,  the  only  Issue  presented 
by  the  evidence  was  whether  the  shooting  of 
deceased  was  Intentional  or  unintentional. 
The  overwhelming  weight  of  the  evidence  Is 
to  the  effect  that  appellant  Intentionally  shot 
the  deceased.  There  Is  a  sdntllla  of  evidence 
contained  In  the  testimony  of  appellant  that 

.  he  did  not  Intend  to  shoot  him.  The  court 
gave  effect  to  this  scintilla  of  evidence  by 
instructing  the  jury  that  tf  the  appellant 
did  not  intentionally  shoot  deceased,  to  find 
him  guilty  of  Involuntary  manslaughter.  The 
jury  was  thereby  specially  directed  that  If  It 
was  convinced  that  the  shooting  of  deceased 
was  unintentional.  It  could  find  appellant 
guilty  of  involuntary  manslaughter  only,  and 
not  of  voluntary  manslaughter.  It  was  ob- 
liged to  understand  that  to  find  him  to  be 
guilty  of  volrmtary  manslaughter,  the  shootr 
Ing  must  have  been  Intentional.  This,  com- 
bined with  the  fact  that  It  was  Instructed 
that  if  the  killing  was  unlawful,  done  in  a 
sudden  heat  and  passion,  without  previous 
malice,  and  not  In  self-defense,  and  in  the 
light  of  the  other  instructions  we  cannot  con- 
clude that  the  jury  was  misled  In  any  way 
by  the  Instruction. 

[SI  The  contention  that  the  instruction  was 
prejudicial  because  the  words  "In  sudden  af- 
fray" were  not  included  in  It  does  not  avail 


the  appellant  anything,  because  the  Instruc- 
tion in  that  respect  was  more  favorable  to 
appellant  than  he  was  entitled  to,  as  it  omit- 
ted one  of  the  states  of  case  in  which,  from 
the  proof,  he  might  have  been  found  guilty 
of  voluntary  manslaughter.  Where  the  ac- 
cused is  found  guilty  of  voluntary  manslaugh- 
ter, the  omission  from  the  instruction  upon 
that  subject  of  the  words  "in  sudden  affray" 
is  not  prejudiclaL  Peace  ▼.  Com.,  146  Ky. 
768,  143  S.  W.  399;  Carson  ▼.  Com.,  149  Ky. 
294,  148  S.  W.  80. 

It  does  not  appear  that  upon  the  facts  the 
jnry  could  have  found  any  other  verdict 
than  it  did. 

The  judgment  is  therefore  affirmed. 


BAIATIMORB  &  O.  a.  00.  t.  SMITH. 

(Conrt   of   Appeals   of   Kentoeky.     April   2S, 
1916.) 

1.  BiIasikb  Ain>  Sbbvant  «=»124(10)— Iif  JTBies 
TO  Sb^vaut— Nxouaaiics— InspwmoK— £hr- 

IXCT. 

The  mere  inspection  of  cars  by  employes 
charged  with  that  duty  is  not  conclusive  evi- 
dence of  ordinary  care  Dy  a  railroad  to  keep  its 
cars  in  reasonably  safe  condition. 

[Ed.  Not*.— For  otlier  cases,  see  Mastsr  and 
Servant.  Cent  Dig.  i  242;  Dec.  Dig.  «=» 
124(10)11 

2.  Mabtu  aro  Sekvaitt  «=3286(13)— Injt;> 
BiEs  TO  Sebvaniv-Quesiiohs  fob  Jubt— 
Dxivonvx  Rah-boao  Cab. 

Where  an  injury  was  caused  by  a  defective 
appUance  on  a  railroad  car,  whethw  the  rail* 
road  has  exercised  due  care  to  ke^  the  car  in 
good  condition  is  for  the  jnry,  where  there  is 
evidence,  direct  or  circumstantial,  that  it  would 
not  otherwise  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1020;  Dec  Dig.  «=> 
286(13)1 

3.  Masteb  AHn  Skbvart  9=»223— Irjttbies  to 
Servant— Absumftion  of  Risk. 

Whether  a  railroad  employ^  assumes  the 
risk  of  a  defective  handhold  while  boarding  a 
car  depends  on  whether  the  nulroad  had  author- 
ized hun  to  board  the  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  662-658;  Dec.  Dig.  «=> 
223.] 

4.  Masteb  and  Sebvart  «3»276(10)— Injtu- 
bisb  to  SBBVART—ETiniRos— Scope  of  Eh* 

PLOTHENT. 

Evidence  of  instructions  by  superior  officer 
held  sufficient  to  warrant  finding  that  riding  on 
a  freight  train  was  within  the  so^pe  of  piaia- 
tiff's  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S  »52;  Dec  Dig.  <©=> 
276(10)3 

6.  Masteb  anu  Servant  <S=278(G)— Injuries 
TO    Sebvant— Defeotivb    Appliance — Evi- 

nXHCB. 

In  ^  suit  by  emi^y6  for  injuries,  the  men 
fact  that  a  handhold  gave  way,  independent  of 
ither  circumstances  showing  its  defective  or  un- 
safe condition,  is  not  sufficient  to  estabUsh  neg- 
ligence by  a  cailioad. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  962 ;  Dws.  Dig.  «a>278(6).J 


^ssTor  «th«r  eaSM  ■••  (ame  topic  and  KBY-NUMBBR  in  all  Ke^-Numberea  DlgesU  anfl  iDdazes 


Digit 


zed  by  Google 


K70 


BAIiTIMOKB  *  O.  B.  00.  t.  SMITH 


U09 


e.  Milsm  Ain>  Sbkvart  «=o266(I9— iHJuxna 

TO    SBBTAKT— PbB8T71(FTION— RkS    iF&i.    liO- 

QUITUB. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply  with  the  same  fcUlnesB  in  case  of  an  in- 
jured servant  as  in  a  case  where  a  third  party 
M  injured. 

[i<d.  Note.— E'er  other  cases,  see  Master  and 
Serrant.  Cent  Die.  §S  881,  898,  965;  Dee.  DJ«. 
«=»2660S).] 

7.  Mabtxb  and  Sbbvaht  «=3l24(6)— Injubiks 

TO    SBBVANT— APPUAHOEB— iNSFKOnffN. 

An  inspection  oonsistinK  merely  of  the  in- 
spector's looking  at  handholds  while  passing  cars 
is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  238 ;  Dec.  Dig.  «=»124(eK] 

8.  Mastbb   akd    Sbkvaht   «=4286(25)— Injtj- 

BIES    TO    SBBVAITT— AFFLIAMCBfr-^mtaTIONa 

FOB  JuBT— Inspection. 

JBvidence  that  appliance  was  defective  is 
sufficient  to  take  to  the  jury  the  question  wheth- 
er the  master  would  hare  discovered  the  defect 
by  due  car& 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §  1030;  Dec.  Dig.  «=» 
286(26).] 

9.  LmrrATioN  or  Aotions  «s>127(14)— Feo- 

EBAI.  ElCPLOTEBS'  LlABrLITT  AOI— AOOBUAl 
— AKBHDMBNT  07  PZJEADINOB. 

Where  in  an  action  for  injuries  an  amend- 
ed petition  filed  more  than  two  years  after  the 
injury  first  sets  up  the  interstate  nature  of  the 
employment  and  right  of  recovery  under  the 
federal  Employers'  liability  Act,!-  the  right  of 
recovery  is  not  barred  by  the  two-year  limita- 
tion of  that  statute. 

[Ed.  Note.— For  other  cases,  see  Litnitation 
of  Actions,  Cent  Dig.  I  646;  Dec.  Dig.  *» 
127(14) ;    Pleading,  Cent  Dig.  |  688.] 

Appeal  from  (Circuit  Court,  Jefferson  Ooon- 
ty,  Common  Pleas  Branch,  Second  Division. 

Action  by  James  H.  Smith  against  tbe 
Baltimore  &  Ohio  Railroad  Company.  From 
ft  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Gibson  tc  Crawford,  of  Louisville,  for  ap- 
pellant. S.  L.  Tmsty  and  Eugene  Hubbard, 
both  of  LouisrUle,  Noggle  &  Qraham,  of 
Oreensburg,  and  A.  0.  Popbam,  of  Louisville, 
for  appellee. 

CABBOLL,  J.  In  this  action  by  the  ap- 
pellee to  recover  damages  for  personal  in- 
juries sustained,  as  alleged,  by  the  negligence 
of  the  appellant  railroad  company,  there  was 
a  judgment  in  his  favor  for  $4,000,  followed 
by  this  appeal. 

A  somewhat  extended  statement  of  the 
facts  Is  made  necessary  on  account  of  the 
grounds  relied  on  for  reversal,  and  so  we 
will  set  them  out  before  taking  up  the  rea- 
8Jons  assigned  by  counsel  for  the  railroad 
company  why  a  new  trial  should  be  ordered, 

The  appellee.  Smith,  was  employed  by  the 
railroad  company  as  a  telegraph  operator  at 
a  station  on  its  road  called  Xiavenla.  So 
much  of  his  evidence  as  it  is  important  to 
relate  in  detail  Is  as  follows: 

"Q.  Who  employed  you.  Mr.  Smith,  to  work 
for  the  Baltimore  &  Ohio?  A.  Mr.  George 
Day,  division  operator  of  the  Baltimore  ft  Ohio 
Railroad  at  Pittsburgh.  Q.  What  were  you 
employed  to  do?    A.  As  telegraph  operator.    Q. 


Mr.  Smith,  I  wiH  get  yon  to  state  to  the  jnry 
what  he  said  to  you  at  the  time  he  employed 
you.  A.  He  told  me  I  would  have  to  live  at 
Layton ;  that  that  was  the  nearest  place,  and 
work  at  Lavenia.  He  told  me  there  would  be 
a  freight  train  in  there,  usually  about  10 :30,  in 
ilenty  of  time  for  me  to  ^  to  my  work,  and 
could  catch  onto  that  freight  train  somewhere 
along  there  as  I  could,  and  go  to  my  work. 
^  *  *  He  told  me  I  could  ride  back  on  a 
passenger  train.  He  gave  me  a  pass  between 
those  two  stations.  Q.  Between  what  two  sta- 
tions did  he  give  ^ou  a  pass,  Mr.  Smith?  A. 
Layton  and  L^vema.  He  told  me  I  could  catch 
a  train  that  would  come  in  on  the  third  track 
along  about  10  o'clock  every  night  Q.  What 
did  he  say  to  you  with  reference  to  the  third 
track?  A  He  said  there  would  be  a  freight 
train  usually  pull  in  on  the  third  track  to  let 
a  passenger  train  around;  the  fast  passenger 
train  was  due  about  10:80,  and  he  told  me  there 
would  be  a  train  in  there  nearly  every  night 
Q.  Wliat  was  the  distance  between  Layton  and 
Lavenia?  A.  About  four  miles.  Q.  When  did 
you  go  on  duty?  A.  I  went  on  duty  at  12 
o'clock,  and  I  had  to  catch  this  train,  because,  if 
it  wouldn't  be  in  there,  it  was  liaole  to  come 
there.  Q.  Was  there  any  other  way  to  get 
there  except  on  the  train?  I  mean  by  that  was 
there  any  road?  A  No,  sir.  Q.  Did  yon  get 
the  train  Mr.  Day  directed  you  to  get  and  at 
the  time  he  directed  you  to  get  it  at  the  time 
you  got  hurt?  A  Tes,  sir;  I  got  the  freight 
train  that  pulled  in  on  that  slow  track.  Q.  On 
this  occasion  was  it  an  extra  train  or  a  regular 
train  at  all  times  that  he  told  you  to  get?  A. 
An  extra  train.  Q.  Was  it  on  time  or  not?  A 
7es,  sir.  Q.  Ahead  of  time?  A  A  little  bit 
ahead  of  tima  I  got  there  about  the  time  I 
usually  did,  and  this  train  was  there.  Q.  Prior 
to  the  time  you  were  injured  I  will  get  you  to 
state  whether  or  not  yon  had  ridden  on  a  freight 
train,  and  boarded  it  at  this  place  for  your 
work.  A.  Tes,  sir;  I  had  been  there  30  days, 
and  I  rode  nearly  every  night  Q.  What  part 
of  the  train?  A.  I  rode  all  over  it.  I  rode  in 
the  conductor's  caboose,  and  I  rode  on  the  en- 
gine, and  on  the  box  car;  anywhere  I  could 
catch  on.  They  knew  it  was  customary  for  the 
operators  to  ride.  Q.  Did  this  train  stop  as  it 
went  through  there,  or  go  very  slowly?  A.  It 
was  going  very  slowly.  Q.  Was  that  instruc- 
tion given  yon  by  Mr.  Day,  who  employed  rouV 
A.  Yes,  sir ;  he  said  I  would  have  to  catch  on 
tl^s  freight  train  that  come  in  on  that  third 
tradi.  Q.  Mr.  Smith,  on  the  occasion  that  you 
■got  hurt,  just  tell  the  jury  how  the  accident  oc- 
curred. A.  Well,  I  come  out  about  10:16  at 
night  and  this  train  was  pulling  by.  I  caught 
hold  of  the  handhold  about  five  cars  from  the 
engine  and  made  two  steps,  and  when  I  attempt- 
ed to  step  down  on  the  stirrup  I  had  hold  of  the 
handhold.  The  handhold  was  fixed  something 
like  my  cane,  and  when  I  caught  hold  of  that 
handhold  and  pulled  down  on  it,  I  aimed  to 
catch  the  stirrup,  and  the  end  of  it  pulled  loose 
and  come  down.  Q.  What  pulled  down  and 
came  loose?  A.  The  handhold  puUed  loose  and 
came  down.  I  hit  the  stirmj?  and  missed  it 
didn't  catch  it,  because  this  thing  let  my  weight 
down,  and  I  missed  the  stirrup.  Q.  What  be- 
came of  your  foot?  A.  It  landed  right  in  front 
of  the  wheel,  the  moving  wheel,  and  mashed  the 
front  end  of  my  foot  off.  Q.  Did  this  handhold 
—  Did  I  understand  you  to  say  this  handhold 
pulled  loose  and  came  down  at  the  time  you 
threw  your  weight  against  it?  A.  When  the 
handhold  pulled  down— not  pulled  loose,  but 
pulled  down— and  caused  me  to  miss  my  foot- 
ing. Q.  Was  your  whole  weight  thrown  against 
It?  A  Yes,  sir.  Q.  How  fast  was  this  train 
going?  A.  well,  not  over  five  miles  an  hour,  I 
don't  think ;  not  over  five  mUes ;  about  five 
miles  an  hour.    Q.  About  how  many  cars  were 
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in  tUs  freight  train?  A.  Twenty-five  or  30 
anyway.  Q.  W]^  did  you  get  on  that  train  at 
this  place?  A.  Why,  because  I  was  instructed 
to  get  on  where  I  could,  and  I  thought  I  had 
hetter  get  on  right  there.  Q.  How  far  was  It, 
yon  say,  from  the  engine — about  how  far? 
A.  I  would  judge  four  cars  back  from  the  en- 
gine, up  next  to  the  engine.  Q.  Why  couldn't 
you  get  the  caboose?  Why  didn't  you  get  the 
caboose  sometimes,  or  why  did  you  ride  on  dif- 
ferent parts  of  the  train?  A.  If  I  could  have 
got  the  caboose  before  the  train  had  been  going 
too  fast,  I  would  have  did  so.    This  train  was 

going  too  fast  for  me.  I  was  afraid  it  would 
e  before  I  got  down  there.  There  were  30 
cars,  I  guess,  and  if  I  waited  for  the  caboose 
I  was  afraid  I  would  get  hurt  Q.  Had  you 
ridden  on  different  parts  of  the  train  before  this? 
A.  Yes,  sir;  I  rode  on  the  engine  and  the  ca- 
boose. Q.  xou  had  gotten  on  the  train  when  it 
was  moving,  had  you?  A.  Yes,  sir.  Q.  Did 
the  officers  and  employte  of  that  train  see  you? 
A.  Yes,  sir;  they  would  see  me;  I  don't  know 
whether  they  seen  me  this  night  or  not,  but 
usually  they  seen  me.  Q.  Is  this  the  track  Mr. 
Day  told  you  to  get  the  train  on?  A.  Yes,  sir; 
the  third  track— the  slow  track.  Q.  Now,  Mr. 
Smith,  would  they  stop  the  train  for  you  at 
Lavenia?  A.  Yes,  sir;  they  would  have  to 
stop  the  train,  the  freight  train,  to  get  out,  be- 
cause, before  they  could  null  oB.  of  the  third 
track  onto  the  Rouble  track  or  the  single  track, 
they  would  have  to  get  permission  from  the  op- 
erator at  Iiavenia  to  pull  out.  Q.  You  had  no 
trouble  getting  off  of  the  train  when  you  got  to 
Lavenia?    A.  No,  sir." 

On  his  croBS-examlnatl(Hi  be  testified  as 
follows: 

"Q.  You  gave  your  deposition  in  this  case  on 
the  22d  of  December,  1911,  at  my  office,  didn't 
you?  A.  Yes,  sir.  Q.  I  will  ask  you  if  these 
questions  weren't  asked  you,  and  if  you  didn't 
make  these  answers:  'Q.  Do  you  know  what 
kind  of  a  car  it  was  that  you  attempted  to 
board?  A.  No,  sir.  Q.  What  portion  of  the 
train  was  it  in?  A.  Well,  the  fourth  or  fifth 
from  the  caboose— the  fourth  or  fifth  car.  Q. 
Pour  or  five  cars  from  the  caboose?  A.  Yes, 
■ir;  I  think  so.  Q.  On  the  left-hand  side  of 
the  train  in  the  direction  it  was  doing?  A.  Yes, 
sir;  that  is  right'  That  is  what  you  said?  A. 
No,  sir ;  I  didn't  say  caboose ;  I  said  the  en- 
gine; it  couldn't  have  been  the  caboose.  Q. 
Weren't  those  questions  asked  you,  and  didn't 
yon  make  those  answers?  A.  I  didn't  say  ca- 
boose; if  he  got  it  caboose,  I  said  engine.  He 
misunderstood  me;  I  am  positive  it  was  the 
engine." 

He  was  shown  a  written  statement  signed 
by  him  a  few  months  after  the  accident  in 
which  he  said,  in  describing  how  the  accident 
happened: 

"J.  caught  ahold  of  the  handhold  and  missed 
the  foot  stirrup,  and  my  foot  slipped  over  the 
rail,  and  the  wheels  passed  over  my  foot." 

The  witness  admitted  signing  this  state- 
ment, but  said  he  did  not  write  It  or  read  tt 
blmseU,  and  that  he  was  very  busy  at  the 
time  with  his  duties  as  telegraph  operator, 
and  the  agent  of  the  company  who  read  it 
to  blm  did  not  read  that  part  of  the  state- 
ment saying  that  his  foot  slipped,  causing 
him  to  fall  nnder  the  train,  and  that  be  did 
not  know  that  statement  was  In  there  when 
he  signed  the  p&per,  but  admitted  telling  the 
agent  that  his  foot  slipped  after  the  hand- 
hold came  loose.  This  was  all  the  evidence 
for  appellee,  except  that  in  rebuttal  he  denied 


making  statements  attrlbnted  to  him  l^  wit- 
nesses for  the  company. 

'On  the  part  of  the  company  tbe  conductor 
on  tbe  freight  train  testified  that  he  did  not 
know  or  bear  of  any  trouble  wltb  tbe  band- 
bold.  Several  other  witnesses,  who  were 
employ^  of  tbe  company  were  Inquired  of 
as  to  statements  made  by  appellee  after  tbe 
Injury,  and  all  of  them  said  tbat  be  told 
them  that  bis  foot  slipped,  bnt  did  not  say 
anything  about  a  defective  handhold.  There 
Is  also  a  stipulation  showing  that  regular 
car  inspectors  of  the  company  Inspected  this 
freight  train  a't  a  place  where  It  was  custom- 
ary to  insjiect  trains  some  two  or  three  bonrs 
before  the  accident ;  and  It  was  agreed  that 
the  inspectors  would  say  on  the  trial  that 
they  Inspected  the  cars  In  this  freight  train 
without  finding  any  defective  or  unsafe — 

"that  the  method  of  inspection  was  to  examine 
by  inspection  all  the  parts  not  necessary  for  the 
persons  using  the  cars  to  catch  hold  of  and 
look  at  the  handholds  and  grabirons,  and  catch 
hold  of  those  that  could  be  reached  from  the 
ground,  to  ascertain  whether  any  were  defec- 
tive; that,  if  any  defect  was  found  in  any  of 
the  parts,  an  immediate  note  of  that  was  made 
by  them  in  books  which  were  thereafter  kept 
as  records  of  the  inspection ;  that  they  made  the 
following  record  of  the  condition  of  the  cars  in 
the  train  above  referred  to  at  the  time  in  their 
own  handwriting  in  books  from  which  they 
were  now  testifymg.  They  sa^y  that  there  were 
no  defects  in  any  of  the  cars  inspected  by  them 
except  the  defects  hereinafter  noted  as  set  ont 
in  the  schedule  opposite  each  numbered  car. 
Where  no  defect  is  set  out,  none  was  found  in 
the  car." 

Day,  the  man  who  employed  appellee,  after 
denying  that  he  had  instructed,  or  directed,  or 
authorized  appellee  to  get  on  freight  trains 
and  ride  from  Layton  to  Lavenia,  said  that 
he  gave  blm  a  pass  to  ride  on  passenger 
trains  from  Lavenia  to  Layton,  but  told  him 
that  on  returning  to  bis  work  each  day  be 
would  have  to  walk  from  Layton  to  Lavenia ; 
that  he  could  ride  one  way,  but  would  have 
to  walk  the  other.  On  this  evidence  the  con- 
tention of  the  appellee  is  that  he  bad  a  right, 
under  the  Instructions  given  him  by  bis  sn- 
perlor  officer,  to  board  the  freight  train  at 
the  time  and  place  and  manner  he  did,  and 
that  bis  Injury  was  caused  by  a  defective  and 
unsafe  handhold,  the  condition  of  which 
could  have  been  discovered  by  ordinary  care 
on  the  part  of  the  company. 

On  the  other  band,  the  defense  for  tbe 
company  was  rested  on  the  ground  that  ap- 
pellee was  not  authorized  or  instructed  to 
ride  on  the  freight  trains,  and  hence.  In 
attempting  to  get  on  the  train,  was  a  tres- 
passer, and  assumed  tbe  risk  of  defective 
appliances.  It  is  further  contended  that  the 
handhold  was  not  defective  or  unsafe,  and. 
even  if  It  was,  the  inspection  made  by  the 
company  showed  that  it  exercised  ordinary 
care  to  maintain  it  In  safe  cc«iditlon,  and 
so  there  should  have  been  a  directed  verdict 
in  Its  favor. 

It  will  be  seen  from  the  evidence  that  the 
appellee  Is  the  only  witness  who  tesUfled  as 
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to  the  eanse  tbat  produced  the  Injuries  re- 
ceived by  him,  and  It  Is  nrged  that  the  evi- 
dence oontradiots  appellee  as  to  the  cauM 
that  produced  the  accident  to  s.vuA  an  extent 
as  to  make  the  verdict  upon  this  Issue  so 
flagrantly  against  the  evidence  as  to  justly  a 
reversal  of  the  case.  'Hie  evidence  thus  re- 
lied on  consists  of  the  statements  of  employes 
of  the  company  that  appellee  did  not  men- 
tion a  defective  handhold  In  relating  how 
the  accident  happened,  but  attributed  it  to 
the  fact  that  his  foot  slipped,  and  In  the  evi- 
dence of  the  car  Inspectors  who  said  they 
did  not  discover  any  defective  handhold, 
sniqdemented  by  the  paper  signed  by  appel- 
lee detailing  tJbe  drcumstances  of  the  ac- 
cident In  which  no  mentloB  Is  made  ot  de- 
fective handholds. 

In  this,  as  In  almost  all  cases  of  this  char- 
acter, the  evidence  on  several  Issues  Is  very 
contradictory,  although  there  is  no  evidence 
as  to  the  Immediate  cause  of  the  accident,  ex- 
cept the  testimony  of  appellee,  nor  Is  there 
any  contradiction  of  the  evidence  of  the  In- 
spectors, except  such  as  may  be  found  in  its 
insufficiency  and  In  the  circumstances  attend- 
ing the  accident  as  related  by  ajjpeUee.  In 
view,  therefore,  of  the  fact  that  there  is  no 
evidence  showing  that  the  car  Inspectors  did 
not  make  the  Inspection  testified  to  by  them, 
It  Is  said  that  their  evidence  showed  that 
they  exercised  ordinary  care  in  making  the 
Inspection,  and,  this  being  so,  there  was  no 
evidence  that  the  company  failed  to  exercise 
ordinary  care  In  Its  effort  to  maintain  this 
handhold  in  reasonably  safe  condition. 

[1]  Passing  for  the  present  a  more  detailed 
examination  of  the  suSldency  of  the  Inspec- 
tion made,  we  cannot  agree  that  the  mere  In- 
spection of  cars  by  employes  who  are  charged 
with  the  duty  of  inspection  Is  conclusive  evi- 
dence of  the  exercise  of  ordinary  care  on 
the  part  of  the  company  to  keep  its  cars  and 
appliances  in  reasonably  safe  condition,  or 
that  the  Inspection  made  In  this  case  is  con- 
clusive evidence  of  the  fact  that  the  handhold 
was  not  in  a  defective  and  unsafe  condition 
at  the  Ume  the  inspection  was  made  or  at 
the  time  the  accident  happened.  The  evi- 
dence of  these  Inspectors  is  entitled  to  the 
same  weight  as  would  be  the  evidence  of  any 
other  witnesses  who  testified  that  an  ap- 
pliance was  in  good  condition,  and  no  more. 
It  was  subject  to  be  put  In  Issue  to  the  same 
extent  as  any  other  disputed  fact  In  the  case, 
and.  If  the  evidence  of  appellee  is  to  be  be- 
lieved, It  Is  plain  that  the  handhold  was  in 
a  defective  and  unsafe  condition,  and  that 
It  had  not  been  sufficiently  Inspected. 

[2]  It  is  very  true  that,  when  a  railroad 
company  exercises  that  degree  of  care  that 
the  conditions  of  the  service  demand,  and 
care  corresponding  to  the  dangers  of  the 
employment,  to  keep  its  cars  and  appliances 
in  reasonably  safe  condition  for  the  use  of  Its 
servants,  it  has  discharged  its  whole '  duty. 
But  whether  it  has  performed  Its  duty  In 
this  respect  Is  an  issuable  fact,  and  wben  It 


Is  put  In  issue,  if  there  lis  evidence,  direct  or 
circumstantial,  showing  that'  the  accident 
would  not  have  happened  except  for  a  de- 
fective aiH>Ilance,  the  jury  have  the  same 
right  to  weigh  and  consider  the  evidence  sup- 
porting and  opposing  the  proposition  that  the 
company  exercised  due  care  that  they  have  to 
weigh  and  consider  any  other  issuable  fact 
in  the  case. 

In  Hnddleston's  Adm'r  v.  Straight  Creek 
Coal  &  Coke  Co.,  138  Ky.  506,  128  S.  W.  589, 
the  coal  company  proved  by  Its  mine  boss 
that  he  inspected,  shortly  before  the  ac- 
cident to  Huddleston,  the  roof  of  the  entry 
at  the  place  the  slate  fell ;  and  In  the  argu- 
ment of  the  case  the  contention  was  made 
by  counsel  for  the  coal  company  that,  as  the 
uncontradicted  evidence  showed  that  the 
company,  through  its  employes,  exercised  or- 
dinary care  to  put  the  mine  at  the  place 
Huddleston  was  killed  In  a  reasonably  safe 
condition,  and  as  there  was  no  known  cause 
that  Interfered  with  or  changed  that  ctmdi- 
tlon  between  the  time  It  was  thus  inspected 
and  the  time  Huddlestcm  Was  killed,  the 
court  properly  directed  a  verdict  In  its  favor. 
But,  rejecting  this  view,  the  court  said; 

"Must  the  Btatements  of  Elswick  be  accepted 
as  conclusive  of  tlie  fact  that  the  company  ful- 
ly discharged  its  duty  to  keep  the  mine  in  a 
reasonably  safe  condition,  or  was.  the  question 
whether  or  not  it  performed  this  duty  one  for 
the  jury  to  determine  from  all  the  •facts  and 
circumstances  in  the  case?  It  can  readily  be 
seen  ttiat  this  is  a  moat  important  (juestiou,  not 
only  as  it  affects  the  case  before  us,  but  as  it 
will  affeet  other  similar  cases  in  whicli  a  recov- 
ery Is  sought  against  the  master  for  the  destruc- 
tion of  the  life  of  the  servant  based  on  the  fail- 
ure of  the  master  to  furnish  the  servant  reason- 
ably safe  places  or  appliances.  If  the  principle 
contended  for  by  counsel  for  the  company  Is 
correct  law,  then  in  every  cnae  involving  a  ques- 
tion like  this  the  master  will  be  absolved  from 
liability  if  he  can  prove  that  the  place  or  appli- 
ance was  examined  and  inspected  shortly  before 
the  injury,  and  found  to  be  reasonably  safe  for 
the  use  of  the  servant,  and  there  is  no  evidence 
to  disprove  that  the  inspection  was  made,  or  to 
contradict  the  evidence  of  those  who  say  that 
in  making  it  they  exercised  ordinary  care.  If 
tills  is  the  law,  then,  when  a  servant  is  killed 
by  a  defective  appliance  or  unsafe  place,  all  the 
master  need  do  to  compel  a  verdict  and  judg- 
ment in  his  favor  is  to  show  by  uncontradicted 
evidence  that  such  an  inspection  as  we  have 
pointed  out  was  made,  and  that  no  change  had 
taken  place  or  been  made  in  or  about  the  thing 
inspected  between  the  time  of  inspection  and 
the  death,  although  the  jury  might  be  authorized 
to  beHeve  from  the  physical  facts  shown  in  evi- 
dence that  the  appliance  or  place  where  the 
servant  was  killed  was  not  in  a  reasonably  safe 
condition  at  the  time  of  the  accident  Thus 
the  law  would  place  almost  certainly  in  the  pow- 
er of  the  master  the  means  by  which  he  could 
defeat  an  action  and  derive  the  complaining 
party  of  the  right  to  rely  for  bis  recovery  upon 
facts  and  circumstances  that  in  the  opinion 
of  the  triers  of  the  facts  might  be  amply  suffi- 
cient to  show  that  the  degree  of  care  required 
was  not  exercised.  We  cannot  give  our  ap- 
proval to  a  doctrine  like  this.  The  jury  have 
the  right  to  hear  and  consider,  not  only  the  evi- 
dence from  the  mouths  of  witnesses  as  to  what 
they  did  and  what  was  done,  but  they  have  also 
the  riglit  to  hear  and  consider  other  evidence 
from  witnesses  who  are  qualified  to  testify  as 
to  the  phyrical  condition  of  the  place  or  appli- 
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ance  before,  at'A*  time,  and  immediately  after 
the  accident,  and  the  jar;  may  from  the  facta 
and  circumstances  thns  proven  be  warranted  in 
concluding  that  they  are  entitled  to  more  weight 
than  the  personal  evidence  of  the  witneaaes 
whose  teatunony  was  in  contradiction  of  these 
facts  and  circumstances." 

Nor  la  the  later  case  of  Llle  v.  Louisville 
By.  Oa,  161  Ky.  347,  170  S.  W.  936,  in  con- 
flict with  the  Huddleston  Case.  On  the  con- 
trary, the  liUe  Case  was  clearly  dlstinguiahed 
fran  the  Hnddleston  Oaae  on  the  facts. 

Ztte  evidence  of  the  witnesses  who  testi- 
fied that  appellee  said  bis  foot  slipped,  with- 
out mentioning  the  handhold.  Is  entitled  to 
weight.  But  the  Jury  had  the  right  to  ac- 
cept the  evidence  of  appellee  in  preference 
to  that  of  the  witnesses  for  the  railroad  com- 
pany; and,  although  the  weight  of  the  evi- 
dence, as  well  as  some  of  the  circumstances 
developed  in  the  case,  conduces  to  show  that 
the  accident  happened  (m  account  of  appel- 
lee's foot  slipping  in  the  stirrup  on  the  side 
of  the  car  when  he  attempted  to  get  on  rath- 
er than  on  account  of  the  defective  handhold, 
we  are  not  prepared  to  say  that  the  finding 
of  the  Jury  on  this  issue  is  so  flagrantly 
against  the  evidence  as  that  the  verdict 
should  be  set  aside.  In  Howard  v.  Louis- 
ville By.  Co.,  106  S.  W.  982,  32  Ky.  Law 
Bep.  300,  it  was  said,  and  is  pertinent  here: 

"The  number  of  witnesses  who  testify  to  a 
fact  is  not  necessarily  a  controUing  feature  in 
determining  its  truth;  neither  does  the  fact 
that  their  evidence  may  not  be  contradicted  by 
word  of  mouth  compel  its  acceptance  as  true. 
The  jury  have  the  nght  to  disregard  the  whole 
or  any  part  of  the  testimony  of  any  witness, 
and  it  is  their  province  to  give  such  weight  to 
the  evidence  as  in  their  judgment  and  discre- 
tion it  is  entitled  to.  In  considering  the  weight 
to  which  evidence  is  entitled,  and  the  credibil- 
ity that  shall  be  attached  to  the  words  of  the 
witness,  the  jury  may,  and  often  do,  take  into 
consideration  the  demeanor,  the  appearance, 
and  the  manner  of  the  witness,  and  from  these 
and  other  circumstances  that  come  under  their 
observation  during  the  trial  may  conclude  that 
the  witness  is  not  worthy  of  credit,  or  is  not 
testifying  to  the  truth,  and  disregard  bis  entire 
testimony.  *  *  *  A  stronger  impression  may 
be  made  on  the  juror's  mind  by  what  he  sees 
than  by  what  he  hears.  A  juror  can  see  as  well 
as  hear,  and  has  the  right  to  use  his  eyes  as  well 
as  his  ears  In  making  up  bis  mind  as  to  what 
weight  if  any  shall  be  given  the  evidence  of  a 
Witness." 

[S]  It  is  farther  insisted  that  when  appel- 
lee, in  going  to  his  work,  attempted  to  board 
a  moving  freight  train,  not  at  the  caboose, 
he  assumed  the  risk  of  defective  appliances 
such  as  an  nnsafe  handhold.  Whether  he 
assumed  this  risk  or  not  depends  on  the  ques- 
ti(m  whether  he  had,  under  his  employment, 
the  right  and  authority  to  get  on  this  moving 
train  at  the  time  and  place  and  in  the  manner 
described  in  his  evidence.  He  was  an  em- 
ployg  of  the  company,  and,  if  he  was  directed 
by  his  superior  officer  to  board  this  train  and 
other  freight  trains  at  the  time  and  in  the 
manner  in  which  he  was  attempting  to  board 
this  train,  the  company  owed  him  the  same 
duty  to  keep  its  appliances  in  safe  condition 
that  It  would  owe  to  any  other  employ^; 


toe  example,  a  brakeman,  whose  dntles  might 
require  him  to  beard  cars  as  ai^iellee  was 
attempting  to  do  when  he  was  injured. 

[4]  Looking  now  to  the  evidence  of  appd- 
lee  to  learn  whether  he  was  acting  within  the 
line  of  his  instructions,  we  find  that  he  tes- 
tifies very  positively — although  his  eridenoe 
is  contradicted  by  Day — ^that  Day,  who  bad 
authority  so  to  do,  instructed  him  at  the  time 
he  was  employed  that  be  would  hare  to  live 
at  Layton,  as  there  was  no  place  at  which  he 
could  find  board  and  lodging  at  Lavenia,  the 
place  at  which  he  was  emidoyed  to  work; 
that  Day  gave  him  a  pass  on  which  he  could 
ride  on  a  passenger  train  from  Lavenia  to 
Layton  early  in  the  morning  when  his  night's 
work  was  over,  and  that  in  letamlng  to  his 
work  at  night  he  could  get  on  a  freight  train 
that  passed  Layton  about  10:30  and  ride  on  it 
to  Lavenia ;  that  he  further  told  him  that  he 
could  get  On  the  passing  freight,  which  ran 
slowly  at  Layton,  as  best  he  could,  and  at 
any  idace  he  could;  that  In  obedience  to 
these  instructions  he  had  gottcm  on  this  10:30 
freight' train  at  Layton  every  night,  except 
one  daring  the  80  days  he  worked  preceding 
the  acddent;  that  sometimes  he  rode  on  the 
engine,  sometimes  in  the  caboose,  and  some- 
times on  the  freight  cars,  getting  on  the  train 
as  it  passed  as  best  he  could. 

Assuming,  as  found  by  the  Jury,  that  the 
directions  and  instructions  testified  to  by  ap- 
pellee were  given  to  him  by  Day,  we  think 
that  he  had  ttie  right,  in  the  exercise  of  care 
for  his  own  safety,  to  attempt  to  get  on  this 
freight  train  at  the  time  and  place  and  in 
the  manner  he  did.  He  would  not,  of  course, 
under  the  instructions  have  had  the  right  to 
attempt  to  get  on  a  fast-moving  train,  or  at  a 
place  at  which  it  would  not  have  been  rea- 
sonably safe  to  have  attempted  to  board  the 
train;  but,  according  to  his  evidence,  the 
train  was  running  at  a  speed  of  only  fOur  or 
five  miles  an  hour,  and,  except  for  the  fact 
that  the  handhold  gave  way,  he  could  and 
would  have  boarded  the  train  with  safety. 
In  other  words,  the  sole  cause  of  the  accident, 
according  to  appellee's  version  of  the  affair, 
was  the  defective  handhold.  And  if  this 
handhold  ■  was  defective,  as  the  jury  must 
have  found,  the  railroad  company  was  remiss 
in  the  duty  that  it  owed  appellee,  because  he 
bad  the  right,  under  the  circumstances  stated, 
to  assume  that  an  appliance  like  a  handhold, 
which  is  attached  to  the  side  of  a  car  for  the 
purpose  of  assisting  those  who  wish  to  board 
the  car,  was  in  reasonably  safe  condition  for 
the  use  for  which  it  was  intended. 

Upon  the  issues  In  the  case  the  right  of  ap- 
pellee to  recover  depended  apon  bis  estab- 
lishing by  sufficient  evidence  three  proposi- 
tions: First,  that  his  instructions  from  a 
superior  officer  authorized  him  to  get  on  this 
train  at  the  place  he  made  the  attempt;  sec- 
ond, that  in  his  effort  to  board  the  train  he 
was  exierclsing  ordinary  care  for  his  own  safe- 
ty; and,  third,  that  his  injury  was  caused  by 
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a  deflBcUfe  handbold,  the  condltton  at  wMch 
conid  hare  been  discovered  by  the  company 
If  It  had  exercised  the  reqnlred  care. 

As  to  the  first  of  these  questions  we  think, 
as  stated,  that  the  Instructions  of  Day  were 
broad  enough  to  authorize  appellee  to  attempt 
to  get  on  this  train  at  the  time  he  did :  and 
as  to  the  second  one  there  Is  really  no  dis- 
pute that  the  train  was  mnnlng  at  such  a 
slow  rate  of  speed  as  that  he  could  have 
boarded  It  with  safety  If  the  appliance  fur- 
nished for  his  assistance  had  been  In  reason- 
ably saf6  condition.  As  to  the  third  there 
was  much  conflict  In  the  evidence,  and  we 
will  now  look  into  this  feature  of  the  case. 

In  Pattern  v.  Texas  &  Padflc  By.  Co.,  179 
U.  S.  668,  21  Sup.  Gt  275,  45  Ix  Ed.  361,  the 
court,  In  speaking  of  the  dnty  of  the  master 
in  respect  to  furnishing  safe  appliances  for 
the  use  of  the  servant,  used  this  language: 

"Neither  individuals  nor  corporations  are 
bound,  as  employers,  to  InsnTe  the  absolute  safe- 

Set  machinery  or  mechanical  fti>pliances  which 
ey  provide  for  the  use  of  their  employfe.  Nor 
are  they  bound  to  supply  the  best  and  safest 
or  newest  of  those  appliances  for  the  purpose 
of  securing  the  safety  of  those  who  are  thus 
employed.  They  are,  however,  bound  to  use  all 
reasonable  care  and  prudence  for  the  safety  of 
those  in  their  service,  by  providing  them  with 
machinery  reasonably  safe  and  suitable  for  the 
use  of  the  latter.  If  the  employer  or  master 
fails  in  this  duty  of  precaution  and  care,  he  is 
responsible  for  any  injury  which  may  happen 
through  a  defect  of  machinery  which  was,  or 
ought  to  have  been,  known  to  him,  and  was  un- 
known to  the  employe  or  servant." 

In  New  Gait  House  Co.  v.  Chapman,  124 
Ky.  527,  97  S.  W.  632,  30  Ky.  Law  Eep.  692, 
Lancaster's  Adm'r  v.  Central  City  Light  & 
Power  Co.,  137  Ky.  355,  125  S.  W.  739,  27  U 
B.  A.  (N.  S.)  181,  Truesdell  v.  O.  &  O.  R.  Co., 
169  Ky.  718,  169  S.  W.  471,  and  to  many  oth- 
er cases,  this  court  has  announced  substan- 
tially, although  In  different  forms  of  expres- 
sion, the  same  rule. 

[8, 1]  Tested  now  by  this  rule,  and  assum- 
ing that  the  handhold  gave  way  In  the 
manner  described  by  appellee,  the  question 
la:  Did  the  evidence  for  the  appellee  show 
with  snfBdent  certainty  to  take  the  case  to 
the  jury  and  support  the  verdict  the  failure 
of  the  railroad  company  to  nse  reasonable 
care  In  equipping  and  maintaining  the  car 
which  appellee  attempted  to  board  with  hand- 
holds reasonably  safe  for  the  purposes  for 
whidi  they  were  Intended?  It  Is  true  that 
the  mere  fact  tiiat  the  handhold  gave  way, 
independent  of  any  other  circumstances  show- 
ing its  defective  and  unsafe  condition,  would 
not  be  sufficient  to  convict  the  railroad  com- 
pany of  negligence,  as  It  seems  to  be  gener- 
ally held  that  the  doctrine  of  res  Ipsa  lo- 
quitur does  not  apply  with  the  same  fullness 
and  weight  In  cases  where  the  servant  is  In- 
jured by  a  defective  appliance  as  It  does  In 
cases  where,  for  example,  a  passenger  or  oth- 
er person  not  occupying  the  relation  of  serv- 
ant Is  injured  by  an  unsafe  appliance.  The 
rule  annoonoed  by  this  court  In  Llle  v.  Louis- 
ville Ry.  Co.,  181  Ky.  847,  170  &  W.  836,  and 


followed  in  Thomas  ▼.  National  Concrete 
Construction  Co.,  166  Ky.  512,  179  S.  W.  489, 
Is  in  harmony  with  the  weight  of  authority 
on  this  subject,  and  Is  thus  stated : 

"While  some  courts  take  the  position  that  the 
doctrine  of  xes  ipsa  loqnitur  never  applies  in  a 
case  of  master  and  servant,  yet  it  is  generally 
held  that  the  doctrine  does  apply  in  such  a  case, 
bat  in  a  more  restricted  sense  Ukan  in  a  case  of 
carrier  and  passenger,  becaose  of  the  difference 
in  the  degree  of  care  imposed,  and  in  the  char^ 
acter  of  defenses  that  may  be  made.  •  •  • 
A  master  is  not  reguiied  to  furnish  the  swvant 
absolutely  safe  appliances  with  whidi  to  work. 
He  discharges  the  full  measure  of  his  dnty  when 
he  exercises  ordinary  care  to  furnish  appliances 
which  are  reasonably  safe.  When,  therefore, 
the  servant  seeks  to  recover  for  an  injury  grow- 
ing out  of  defective  appliances,  the  mere  fact 
that  a  piece  ot  machinery  breaks  is  not  of  itself 
8u£Bcient  to  make  oat  a  prima  facie  case.  It 
must  therefore  appear  that  the  master  knew  of 
the  defective  condition  of  the  machinery,  or 
could  have  known  of  it  by  the  exercise  of  or- 
dinary care.  Therefore  it  is  generally  held  In  a 
case  of  master  <aid  servant  that  the  inference 
of  negligence  is  deducible,  not  from  the  mere 
happening  of  the  accident,  but  from  the  attend- 
ing circumstances.  •  •  •  In  Shearman  dt 
Bedfleld  on  NegUgence,  S  59,  the  rule, :  which 
has  frequently  been  qnoted  by  courts  with  ap- 
proval, IS  stated  as  follows:  'It  is  not  that  m 
any  case  negligence  can  be  assumed  from  the 
mere  fact  of  an'  accident  and  an  injury ;  but  in 
these  cases  the  snrronnding  circumstances  which 
are  necessarily  brought  into  view  by  showing 
how  the  accident  occurred  contain,  without  fur- 
ther proof,  sufficient  evidence  of  the  defendant's 
dnty  and  of  his  neglect  to  perform  it.  The  fact 
of  the  casualty  and  the  attendant  circumstanc- 
es may  themselves  furnish  all  the  proof  of  neg- 
ligence that  the  injured  person  is  able  to  offer, 
or  that  it  is  necessary  to  offer.' 

"l%e  role  has  also  been  stated  in  the  follow- 
ing language:  'There  must  be  reasonable  evi- 
dence of  negligence,  but,  when  the  thing  caus- 
ing tiie  Injury  is  shown  to  be  under  the  control 
of  the  defendant,  and  the  accident  is  such  that, 
in  the  ordinary  course  of  business,  does  not  bap- 
pen  if  reasonable  care  is  used,  it  does,  in  the  ab- 
sence of  explanation  by  the  defendant,  afford 
sufficient  evidence  that  the  accident  arose  from 
want  ot  care  on  its  part.' " 

This  does  not  mean,  however,  that  in  suits 
by  the  servant  against  the  master  the  doc- 
trine of  res  ipsa  loqnitur  cannot  be  invoked 
In  aid  of  the  servant's  cause  of  action.  It 
only  means  that  in  cases  of  this  sort  its  ef- 
fecttvenesa  is  more  restricted  than  in  other 
cases.  Or,  as  said  by  the  New  York  Court  of 
Appeals  in  Uarceau  v.  Rutland  Railroad  Oi>., 
211  N.  T.  203,  106  N.  B.  206,  61  L.  R.  A.  (N. 
S.)  1221,  Ann.  Oas.  19150,  611,  a  case  pr^ 
seutlng  a  question  very  much  like  the  one 
here  Involved: 

"While  it  is  therefore  the  settled  law  that  the 
maxim  is  applicable  to  any  case  where  the  facta 
warrant  its  application,  it  is  apparent  that  the 
employe  who  invokes  it  against  his  employer  en- 
counters difficulties  that  do  not  hamper  the  way- 
farer in  a  public  place  or  the  passenger  in  a 
common  carrier's  conveyance.  *  *  .  *  In  the 
nature  of  things  the  injured  employe  who  sues 
his  employer  must  present  a  much  higher  degree 
of  proof  than  is  necessary  in  the  case  of  a  way- 
farer or  passenger.  It  Is  to  be  empha8l2ed, 
however,  that  the  difference  is  one  of  degree, 
and  not  of  kind.    •    •    • 

"The  employer  is  bound  merely  to  the  exercise 
of  reasonable  care  in  providing  his  employ* 
with  a  safe  place  in  which  to  work,  with  prop- 


Digitized  by 


Google 


1114 


184  30UTHWE9TBBN  BBFOBtTBB 


(Ky. 


er  and  adequate  tools,  appliances,  and  mnehin- 
ery,  and  with  fellow  employes  competent  for  tibe 
tasks  to  which  they  are  assigned.  If  the  in- 
jured employ^  sues  at  common  law  and  seeks  to 
invoke  the  maxim,  he  must  necessarily  make 
proof  of  facts  and  circumstances  which,  under 
the  common  law,  exdnde  every  inference  except 
that  of  the  employer's  negligence.    *    *    • 

"The  same  rule  applies,  in  a  modified  degree, 
where  the  employ^  sues  under  the  Employers 
Liability  Act,  as  the  plaintiff  in  this  case  baa 
done.  In  such  a  case  the  plaintiff  must  estab- 
lish facts  and  circumstances  which,  under  the 
statute,  would  entitle  him  to  recover  in  the  ab- 
sence of  a  sufficient  explanation  by  the  defend- 
ant absolving  him  from  the  imputation  of  neg- 
ligence." 

Nor  do  we  find  anything  In  the  leading  fed- 
eral case  of  Patten  v.  Texas  &  Pacific  Ry. 
Co.,  supra,  in  conflict  with  the  views  express- 
ed in  the  Liile  and  Marcean  Cases. 

When  the  company  equipped  the  car  with 
a  handhold,  the  duty  of  maintaining  It  In 
reasonably  safe  condition  for  use  imposed 
on  the  company  the  duty  of  Inspection,  but  at 
the  same  time  the  mere  fact  that  the  hand- 
hold pulled  loose,  standing  alone  and  un- 
supported by  other  facts  or  idrcumstanoes, 
would  not  be  suflSclent  to  show  negligence  on 
the  i>art  of  the  company  because  the  company 
did  not  insure  its  safety.  It  merely  agreed 
that  It  would  exercise  ordinary  care  to  keep 
it  in  safe  condition.  And  so  it  was  essential 
that  the  plaintiff,  In  making  out  his  case, 
should  show  by  facts  or  circumstances  the 
failure  of  the  company  to  exercise  this  do- 
gree  of  care.  This  link  In  the  chain  of  evi- 
dence that  was  necessary  to  show  negllgraice 
on  the  part  of  the  company  la,  we  think,  sup- 
plied by  the  manner  of  Inspection  and  the 
circumstances  attending  the  transaction.  The 
exposed  location  and  use  of  the  handheld  was 
such  that  a  reasonably  care  Inspection  could 
not  well  have  failed  to  discover  its  defective 
or  unsafe  condition. 

[7]  If  it  pulled  loose  when  appellee  took 
hold  of  It,  It  is  reasonaUe  to  assume  that  It 
would  have  given  way  if  the  inspectors  had 
taken  hold  of  it  with  a  view  of  testing  Its 
security.  The  outward  appearance  of  the 
handhold  might  not  have  disclosed  Its  un- 
safeness,  but  an  inspection  that  merely  con- 
sists In  looking  at  handholds  as  the  Inspector 
walks  by  the  cars  does  not  satisfy  the  duty 
the  company  was  under  to  exercise  ordi- 
nary care  to  see  that  they  were  safe,  and  this 
It  appears  is  the  character  of  inspection  that 
was  made. 

An  Instruction  and  pertinent  case  ui>on  the 
point  under  consideration  is  Felton  y.  Bui- 
lard,  94  Fed.  781,  37  C.  C.  A.  1.  In  that 
case  a  brakeman  in  the  service  of  the  rail- 
road was  killed  while  descending  from  the 
top  of  a  moving  car  by  reason  at  the  defective 
character  of  a  grablron  which  broke  off  and 
threw  him  beneath  the  wheels.  The  defense 
of  the  company  was  tliat  it  had  fulfilled  Its 
duty  of  inspection,  and  therefore  was  not 
liable  for  the  accident.  In  support  of  tttis 
theory  it  asked  the  court  to  charge  the  Jury 
that: 


"If  the  defect  waa  latent-ttial  is,  one  not  via- 
sible— the  defendant  is  not  liatile,  if  the  injury 
occurred  by  reason  of  such  latent  or  invisible 
defects.". 

The  trial  court  refused  to  so  instruct  the 
Jury,  and  the  federal  Court  of  Appeals,  Judge 
Lurton  writing  the  opinion.  In  commenting 
on  this  ruling  of  the  trial  court,  said: 

"The  refusal  to  instruct  in  the  words  of  the 
request  is  now  assigned  as  error.  There  wss 
evidence  tending  to  show  tliat  neither  the  bro- 
ken and  rusted  condition  of  one  of  the  screws 
by  which  the  grabiron  was  held  to  the  wood  of 
the  car  nor  the  decayed  condition  of  the  wood 
surrounding  this  broken  screw  waa  visible  from 
the  surface.  Indeed,  the  evidence  strongly  in- 
dicated that  no  mere  visual  inspection  would 
have  disclosed  the  dangerous  condition  of  this 
grabiron.  But  would  a  mere  visual  inspectioD 
of  such  an  attachment  be  due  and  reasonable  in- 
spection of  such  an  instrumentality?  Was  no 
other  inspection  reasonable  and  possible,  un- 
der the  circumstances  under  whiA  such  cars 
are  received  and  forwarded?  Would  a  mere 
visual  inspection  of  a  car  wlieel  be  regarded  as 
ordinary  and  reasonable?  If  the  tappmg  of  tlie 
wheel  with  a  hammer  would  disclose  by  sound 
the  presence  or  absence  of  a  fracture  which 
might  not  be  disclosed  to  the  eye,  could  it  be 
said  that  so  ready  and  accessible  a  test  should 
not  be  applied?  As  much  may  be  said  couctiing 
the  firmness  and  security  with  which  the  grab- 
iron  was  fastened  to  the  end  of  tltis  car.  This 
grabiron  was  one  of  the  rounds  in  a  ladder  pro- 
vided for  the  use  of  brakemen,  whose  duty  called 
them  more  or  less  often  to  the  top  of  such  cars. 
The  life  of  the  brakeman  may  often  depend  up- 
on the  firmness  with  which  such  an  iron  is  at- 
tached to  the  end  or  side  of  the  car.  Was  there 
no  other  ready  means  of  ascertaining  whether 
it  was  properly  and  safely  attached  than  a  visu- 
al inspection?  If  the  application  of  some  force 
would  disclose  a  dangerous  weakness,  ought 
not  such  a  test  to  be  applied?  Tlie  plaintiff  in 
error  did  not  regard  a  visual  test  as  alone  suffi- 
cient; for  the  inspector  says  tii&t  his  habit 
was  to  go  up  such  ladders  at  one  end  of  a  car 
and  down  the  ladder  at  the  other  end.  IMd  he 
do  that  in  this  instance?  If  he  did,  did  he  do 
BO  in  such  a  way  as  to  throw  his  weight  upon 
this  particular  iron,  or  upon  that  end  of  the 
grabiron  supported  by  the  broken  screw?  If 
not,  would  such  a  test  be  feasible  and  calculated 
to  disclose  a  broken  screw  or  rotten  wood? 
These  were  proper  questions  for  the  jury  to 
consider,  and  it  was  not  error  to  modify  this  re- 
quest as  was  d<Kie. 

"Neither  was  it  error  to  refuse  the  request  for 
an  instruction  to  find  for  the  defendant.  His 
request  was  based  upon  the  insistence  that  there 
was  'no  evidence  upon  which  tlie  Jury  could  rea- 
sonably find  that  the  railroad  company  had  been 
guilty  of  negligence.  The  inspector  testified  that 
be  did  inspect  this  car  upon  the  day  it  wss  re- 
ceived, being  the  day  before  the  happening  of  the 
accident.  He  says  he  did  so  ^  going  up  one 
ladder  and  down  the  other.  He  also  testified 
that  neither  the  condition  of  the  broken  screw 
nor  of  the  wood  into  which  it  had  been  driven 
•x>uld  be  discovered  by  the  eye.  •  •  •  Did 
he  in  truth  and  in  fact  test  this  particular  grab- 
iron  by  any  means  likely  to  disclose  its  weak- 
ness? •  •  *  Did  the  inspection  made  involve 
any  strain  upon  the  weak  end  of  this  grabiron? 
Did  the  inspector  use  this  ladder  at  all?  If  so. 
did  he  use  it  in  such  way  as  to  really  afford  a 
test  of  the  firmness  of  its  attachment?  If  the 
inspection  mndc  did  not  involve  such  a  physical 
test  as  was  feasible,  and  calculated  to  disdoae 
just  such  an  infirmity  as  existed,  wonid  not  a 
jury  be  warranted  in  finding  either  that  no 
physical  test  at  all  was  made,  or  that,  if  made, 
it  was  so  carelessly  made  as  to  be  useless?  Hie 
circumstances  were  such  as  that  it  waa  not  er- 
ror to  take  the  opinion  of  the  Jncy." 
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We  do  not  undertake  to  say  hone  tin  inspec- 
tion Bhotild  be  made,  bnt,  clearly  as  we  think, 
appliances  like  handholds,  that  can  easily  be 
subjected  by  inspection  to  some  test  corre- 
sponding to  the  test  to  ■which  they  are  put 
In  practical  nse,  should  be  subjected  to  such 
a  test  before  the  company  can  claim  that  it 
lias  fulfilled  its  duty  of  exercising  ordinary 
care  to  maintain  appliances  like  this  in  rea- 
sonably safe  conditlod  f or  the  use  for  which 
they  are  Intended.  A  handhold  that  for  any 
reason  is  so  insecure  that  it  will  pull  loose 
when  subjected  to  the  use  for  which  it  was 
Intended  is  manifestly  a  very  dangerous  ap- 
pliance, and  it  wonld  be  farcical  to  rule  as 
a  matter  of  law  that  such  an  Inspection  as 
was  made  by  these  inspectors  satisfied  the 
requirements  of  ordinary  care. 

[I]  The  only  reasonable  inference  from 
the  evidence  Is  that  the  handhold  was  unsafe 
and  defective  when  the  inspection  was  made, 
and  that  this  condition  conld  have  been 
dlsoovered  by  a  proper  insiKctlon  is  plain. 
What  caused  the  defect,  or  when  It  first  ex- 
isted, are  not  material  Inquiries,  as  .we  need 
not  go  beyond  the  time  of  inspection  to  spec- 
ulate as  to  the  cause  that  produced  the  un- 
safe condition.  It  is  as  much  the  duty  of 
the  master  to  exercise  ordinary  care'  in  in- 
specting appliances  used  by  servants  in  order 
that  they  may  be  maintained  in  reasonably 
safe  condition  as  It  Is  to  exercise  ordinary 
care  to  ascertain  the  sufficiency  and  safety 
of  these  appliances  when  they  are  first  in- 
stalled. What  will  answer  the  reaulrements 
of  ordinary  care  either  in  equipment  or  In 
inspection  depends  on  su<di  a  variety  of  cir- 
cumstances and  conditions  that  it  must  be 
left  to  be  determined  by  the  facts  of  each 
particular  case.  But,  g«ierally  speaking,  it 
is  a  question  for  the  Jury  to  say  whether  the 
required  care  has  been  exercised  when  there 
are  any  facts  or  circumstances  showing  that 
It  has  not 

Our  conclusion  therefore  is  that  there  was 
sufficient  evidence  and  reasonable  Inference 
therefrom  to  show  negligence  in  the  inspec- 
tion, and  this,  in  connection  with  the  fact 
that  the  handhold  puUed  loose,  was  enough 
to  take  the  case  to  the  Jury  on  the  issue  that 
the  appliance  was  unsafe,  and  its  condition 
could  have  been  discovered  by  the  company 
If  it  had  exercised  ordinary  care. 

[I]  The  remaining  question  is  the  sufficien- 
cy of  the  plea  of  limitation  to  bar  a  recovery. 
The  accident  resulting  In  the  injury  com- 
plained of  occurred  in  1909,  and  in  March, 
1911,  within  two  years  thereafter,  the  ap- 
pellee brought  this  suit  to  recover  damages. 
In  his  petition  he  alleged  that  the  defend- 
ant company  operated  passenger  and  freight 
trains  over  its  line  of  road  in  the  states  of 
Maryland,  Virginia,  Pennsylvania, '  and  else- 
where, and  that  at  the  time  he  received  the 
Injury  complained  of  he  .was  employed  by  it 
as  a  telegraph  operator.  He  further  set  up 
the  identical  state  of  facts  upon  which  the 
case  went  to  trial  wbea  the  Judgment  was 


recovered  from  which  this  appeal  was  pros- 
ecuted. The  plea  of  limitation  authorized 
by  the  state  law  was  Interposed  to  this  peti- 
tion and  sustained  by  the  lower  court;  but 
on  appeal  to  this  court  the  Judgment  of  the 
lower  court  was  reversed,  and  the  case  re- 
manded for  trial.  Smith  v.  Baltimore  & 
Ohio  R.  Co.,  157  Ky.  113,  162  S.  W.  664. 

On  the  return  of  the  case  to  the  trial 
court  the  plaintiff  filed  an  amended  petltlcm 
increasing  the  sum  asked  in  damages,  but 
not  changing  in  any  material  way  the  na- 
ture of  his  cause  of  action  as  Btat«d  in  his 
original  petition.  Thereuptm  the  railroad 
company  filed  an  answer  setting  up  that  at 
the  time  of  the  accident  it  was  engaged  in 
interstate  commerce,  and  the  appellee  was 
employed  by  it  in  such  commerce,  and  plead- 
ed and  relied  on  the  two-year  statute  of  lim- 
itation fixed  in  the  federal  statute  for  the 
commencement  of  actions  under  the  Employ- 
ers' Liability  Act. 

There  is  some  confusion  as  to  the  pleadings 
in  the  case  after  It  went  back  from  this  court 
for  trial,  but  there  Is  no  dispute  that  Issues 
were  made  and  tendered  sufficient  to  bring 
the  case  under  the  federal  Employers'  Lia- 
bility Act,  and  the  contention  now  is  that,  as 
the  amended  pleading  that  first  expressly  set 
up  the  interstate  nature  of  the  employment 
and  the  right  of  recovery  under  the  federal 
act  was  filed  more  than  two  years  after  the 
accident  occurred,  the  right  of  recovery  was 
barred  by  the  federal  statute  fixing  the  time 
in  which  action  of  this  character  most  be 
brought  at  two  years. 

The  original  petition,  which  was  filed  with- 
in two  years  from  the  date  of  the  accident, 
although  it  did  not  show  specifically  that 
the  suit  was  brought  under  the  federal  act, 
set  up,  as  we  think,  facts  showing  that  the 
railroad  company  was  engaged  in  Interstate 
commerce,  and  that  the  appellee  was  em- 
ployed by  it  In  such  commerce;  and  so  we 
think  that  the  original  petition  stated  suffi- 
ciently a  cause  of  action  under  the  federal 
act  But,  If  we  should  be  mistaken  about 
this,  and  it  should  be  held  that  the  amended 
petition,  showing  in  terms  that  the  cause  of 
action  arose  under  and  was  prosecuted  under 
the  federal  act,  and  was  not  filed  until  two 
years  after  the  accident,  the  plea  of  limita- 
tion was  not  available.  In  C,  N.  O.  &  T, 
P.  Ry.  Co.  V.  Goode,  163  Ky.  60,  173  S.  W. 
329,  we  had  before  us  the  question  that 
is  here  presented,  and,  after  referring  to  the 
cases  of  Missouri,  K.  &  T.  Ry.  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct  135,  67  I*  Ed.  355, 
Ann.  Cas.  ldl4B,  134 ;  and  St  Louis,  S.  F.  & 
T.  Ry.  Co.  V.  Seale,  229  U.  S.  156,  3i3  Sup. 
Ct  eSl,  57  L.  Ed.  1129,  Ann.  Cas.  19140,  156, 
we  said: 

"On  the  antbority  of  these  cases  we  think  It 
is  clear  that,  when  the  cause  of  action  arises 
under  the  federal  statute,  but  suit  is  brought 
under  the  state  law,  or  by  some  person  not  au- 
thorized to  maintain  an  action  under  the  federal 
statute,  defects  in  the  original  petition  may  be 
cured  by  an  amendmeBt  that  does  not  set  up  a 
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new  and  distinct  canae  at  action  filed  after  tii« 
expiration  of  two  yeara  from  the  accrual  of  the 
cause  of  action,  as  the  amendment  will  relate 
back  to  the  filing  of  the  original  petition." 

And  the  cases  of  Seaboard  Air  Line  Ry. 
r.  Koennecke,  289  U.  S.  352,  36  Sup.  Ct 
126,  60  L.  Ed.  — :  and  Kansas  City  Western 
Ry.  Co.  V.  McAdow,  240  U.  S.  61,  36  Sup.  Ct 
252,  60  L.  Ed.  — ,  support  this  ruling. 

Wherefore  the  Judgment  is  affirmed. 


J.  B.  B.  OOAI.  CO.  ▼.  HAI/BBRT,  Judge. 

(Court  of  Appeals  of  Kentucky.     April  26, 
1916.) 

1.  PUCADINO    «=>218<2)  —  DKHmBEit— Delat- 
I240  Decision. 

Where  plaintiff's  counsel  demanded  an  early 
decision  of  a  question  of  Jurisdiction  ariBing  on 
the  demurrer  to  the  answer,  the  judge  should 
not  have  awaited  the  decision  of  the  Supreme 
Court  of  the  United  States  in  a  case  before  it, 
pertinent  to  the  matter,  before  making  his  de- 
cision. 

[Ed.    Note. — ^BVjr   other   cases,    see    Pleading, 
Cent.  Dig.  H  552,  553;   Dec  Dig.  «=9218(2).] 

2.  Mandaitus  4=9l5— Coufeixirg   Dkcibion 
ON  Dx>cuBBEB— Delay  of  Pabuks  ob  Codb- 

BKL. 

On  mandamus  to  compel  a  Judge  to  render 
a  decision  on  a  demurrer,  parties  to  the  action 
in.  which  the  demurrer  was  filed  could  not  com- 
plain of  delay  to  which  they  or  their  counsel 
contributed,  even  unintentionally. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  ||  47,  49;   Dec.  Dig.  «=>15.] 

3.  Mandamus  «=>20— Goebcino  Judiciai.  Ao- 
noN. 

Mandamus  being  an  extraordinary  wriL 
with  prerogative  features,  and  not  a  writ  of 
right,  a  strong  case  must  be  presented  to  coerce 
action  by  a  judge;  the  presumption  being  that 
he  has  done  his  duty. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  62 ;   Dec.  Dig.  «=>26.] 

4.  Mandamus  9=>26— Coebcino  JudioiaIi  Ao- 
TioN— Neglect  ob  Refusal. 

Mandamus  is  a  proper  remedy  to  compel 
an  inferior  court  to  adjudicate  upon  a  subject 
within  its  jurisdiction  where  it  neglects  or  refus- 
es to  do  so,  but  where  it  has  adjudicated,  man- 
damus will  not  lie  to  revise  or  correct  the  de- 
cision. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  62 ;  Dec.  Dig.  «=»26.] 

6.  CONSTiTUTiONAr,  IiAW  ^=a327,  328— BioBT 

TO  JUSnOE— COUBTS  TO   BB  OPBN. 

The  provision  of  Const  Bill  of  Rights,  S 
14,  that  the  courts  shall  be  open,  and  every 
person,  for  an  injury  done  to  him  in  liia  lands, 
goods,  person,  or  reputation,  shall  have  remedy 
bjr  due  course  of  law  and  right  or  justice  ad- 
ministered without  sale,  denial,  or  delay,  cannot 
be  invoked  on  mandamus  to  compel  a  judge  to 
render  decision  on  a  demurrer,  unless  it  clearly 
appears  that  there  has  been  such  an  unreason- 
able or  arbitrary  failure  or  refusal  on  his  part 
to  act  as  would  unduly  delay  a  trial,  or  prepara- 
tioD  for  trial,  aa  to  amount  to  a  denial  of  Jus- 
tice. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
lyow.  Cent  Dig.  H  930-963 ;  Dec.  Dig.  «s>327, 

6.  Mandaicub  4=>39— Coebcino  Judioiai.  Ac- 
tion—Decision  ON  Dkuubbeb. 
Where  a  judge  delayed  in  deciding  a  de- 
murrer to  the  answer  in  a  case  on  account  of 
the  congested  condition  of  the  docket,  the  compli- 


cated pleacKnga,  and  the  aonrcsidence  of  counsel, 
writ  of  manaunns  will  not  issue  to  compel  him 

to  act 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  84;  Dec.  Dig.  4s9S9.] 

Petition  for  writ  of  mandamus  by  the  J. 
Bt,  B.  Coal  Company  against  W.  C.  Halbert, 
Circuit  Judge.  Writ  denied,  and  petition  dis- 
missed. 

Drury  ft  Drury,  of  Morganfield,  for  plain- 
tiff.  Proctor  K.  Malin,  of  Ashland,  for  de- 
fendant. 

SETTLE,  J.  The  plaintiff,  J.  B.  B.  Goal 
Company,  a  corporation  created  under  the 
laws  of  West  Virginia  and  baring  Its  chief 
office  in  that  state,  by  petition  filed  in  this 
court  complains  of  the  failure  of  the  de- 
fendant, W.  C.  Halbert,  Judge  of  the  Twen- 
tieth Judicial  district,  which  Includes  the 
county  of  Boyd,  to  pass  upon  its  demorrer  to 
the  sixth  paragraph  of  an  answer  filed  by 
the  Norfolk  &  Western  Railway  Company  to 
the  petition  in  an  action  Instltnted  by  it 
against  that  company  in  tbe  Boyd  drcolt 
oourt  April  22,  1913,  and  prays  that  be  be 
compelled  by  tbe  wilt  of  mandamas  from 
this  court  to  pass  on  tbe  demurrer  and  de- 
cide the  questions  of  law  raised  thereby. 
The  action  of  tbe  plaintiff  against  tbe  Nor- 
folk ft  Western  Railway  Company  was 
brooi^t  by  the  former  to  recover  damages 
claimed  to  have  been  sustained  by  It  be- 
cause of  tbe  latter's  alleged  failure  to  supply 
it  with  cars  for  use  in  its  mining  operations. 

Tbe  ground  of  complaint  in  this  action  for 
tbe  mandamus  is  that  the  defendant,  W.  C. 
Halbert,  Judge  of  tbe  Boyd  drcolt  court,  by 
bis  failure  to  act  upon  the  donurrer  to  tbe 
sixth  paragraph  of  the  defendant's  answer 
in  the  case  of  J.  B.  B.  Coal  Company  r. 
Norfolk  &  Western  BaUway  Company,  pend- 
ing in  that  court,  has  prevented  the  making 
up  of  the  issues  therein  and  so  unreasonably 
delayed  a  trial  of  tbe  case  as  to  substantial- 
ly constitute  a  denial  of  Jnstioe  to  the  liti- 
gants, and  particularly  resulting  in  injury 
to  the  plaintiff's  right  It  ai^iears  from  the 
averments  of  the  petition  herein  that  the 
Norfolk  ft  Western  Railway  Company,  at 
the  first  term  of  the  Boyd  circuit  court  suc- 
ceeding the  filing  of  tbe  plaintiff's  petition 
against  it,  entered  a  general  demurrer  there- 
to, which  was  later  submitted  upon  briefs, 
and  that  during  the  month  of  February,  1914 
— the  date  not  given  in  the  petition — the  de- 
murrer was  sustained  and  tbe  plaintiff  gXv&i 
leave  to  amend;  that  on  April  9,  1914,  plain- 
tiff filed  an  amended  petition,  foUowing 
which,  the  date  not  being  stated,  tbe  Norfolk 
&  Western  Railway  Company  renewed  its 
demurrer  to  the  petition,  as  amended,  and  on 
January  7,  1915,  same  was  overruled.  Short- 
ly thereafter,  tbe  date  not  given,  the  Norfolk 
&  Western  Railway  Company  filed  its  an- 
swer, to  the  sixth  paragraph  of  whldi  the 
plaintiff,  on  March  24,  1915,  filed  a  general 
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demnrrer,  wtalcb,  by  an  order  of  March  80, 
1916,  was  by  aKraement  submitted  apon 
brliefB  that  were  later  filed,  but  tbe  dates  np- 
OD  wblch  tlie  faorlfifs  were  filed  are  mot  stated 
In  tfae  petition.  However,  on  Deeember  4, 
1915,  the  conrt  heard  aignment  from  oonnael 
representing  plaintiff  and  defendant,  and 
then  entered  an  agreed  order  that  both  sides 
should  file  additional  briefs,  which  was  done 
on  a  date  not  given,  but  as  down  to  February 
22,  1916,  there  had  been  no  dedsitm  by  the 
ooart  of  the  demurrer,  the  petition  tor  the 
mandamus  waa  then  filed. 

The  answer  of  the  defendant  to  the  peti- 
tion for  the  mandamus,  after  denying  that 
there  was  on  his  part  any  intentional  or  un- 
necessary delay  In  the  trial  of  the  plaintiffs 
action  or  in  any  of  the  preliminary  motions 
or  steps  therein  looking  to  the  completion  of 
the  Issues  or  to  a  trial,  sets  out  that  when 
he  became  Judge  of  the  Boyd  circuit  court  in 
January,  1010,  the  docket  of  that  court  was, 
and  for  a  great  many  years  prior  thereto  bad 
been,  so  heavily  congested  that  cases  on  the 
ordinary  docket  were  usually  not  tried  under 
4  or  5  years  subsequent  to  their  institution, 
end  that  while  tikis  condition  has  to  a 
considerable  extent  been  relieved  since  he 
became  Judge  of  the  court,  yet  the  litigation 
in  Boyd  county,  both  civil  and  criminal,  has 
so  increased  that  with  all  the  time  he  had 
been  able  to  devote  to  Boyd  county  under  the 
court  schedule  given  him  by  statute,  he  has 
been  unable  to  clear  up  the  docket  there 
and  at  the  same  time  discharge  his  other 
duties  as  Judge  in  other  counties  of  the 
district  and  as  special  Judge  without  his  own 
district;  that  because  of  the  congested  con- 
dition of  the  docket  in  Boyd  county  and  the 
constantly  increasing  litigation  therein,  the 
General  Assembly  in  1012,  at  defendant's  re- 
quest, so  amended  the  statute  fixing 'the 
courts  of  his  district  as  to  give  six  instead 
ot  three  terms  of  court  in  each  year  to  Boyd 
county,  which  amendment  became  effective 
August  1,  1912;  that  in  order  to  more  ec- 
pedltiously  dispose  ot  the  business  before  the 
court,  by  the  adoption  of  a  proper  rule  the 
January,  April,  and  September  terms  of  the 
Boyd  circuit  court  each  year  were  designated 
as  criminal  terms,  at  which  only  criminal 
and  i)enal  cases  were  tried  and  disposed  of, 
and  the  March,  June,  and  November  terms 
were  designated  as  dvil  terms,  at  which  only 
dvll  cases  are  tried  or  heard;  that  since 
the  passage  of  the  act  in  question  defendant 
has  held  six  full  terms  of  conrt  each  year  in 
Boyd  county,  and  since  the  filing  of  the 
plaintiff's  action  in  that  court  against  the 
Norfolk  4  Western  Railway  Gomiwny,  the 
defendant  has  tried  or  otherwise  disposed  of 
427  ordinary  cases,  496  equity  oases,  and 
764  criminal  and  poial  cases,  and  that  there 
are  now  pending  upon  the  docket  of  that 
eoort  266  ordinary  cases,  271  equity  cases, 
and  816  commonwealth  cases,  many  of  which 
were  brought  prior  to  the  Institution  of  the 
plaliitUra  action  referred,  to;  that  by  ft  rate 


of  the  Boyd  drcntt  ooort  Tuesday  and  Fri- 
day of  each  week  of  the  civil  terms  are  set 
apart  as  "motion  and  dedskw  days,"  and  be- 
cause of  the  Uage  nnmber  of  motlona  and  de- 
murrers in  the  many  casea  pending  on  the 
docket,  It  has  been  the  rule  and  custom  since 
defendant  became  the  Jodge  ot  that  oooit  for 
counsel  in  casea  in  which  such  motions  or  de- 
mnrrecs  were  pending  to  deliver  the  papers 
in  such  cases  to  the  court,  and  that  tbie  court 
has  not  been  expected  or  required  to  go  to 
dae  clerk's  office  or  other  place  to  hunt  up 
the  papers  in  sncfa  cases ;  that  in  the  plain- 
tUTfl  case  the  eoonsel  on  both  sides  live  out- 
side the  district  and  did  not  hand  or  other- 
wise deliver  the  papers  in  the  case  in  ques- 
tion to  defendant  or  see  that  they  were 
placed  In  his  hands,  and  having  an  abun- 
dance of  work  to  do  in  cases  in  which  the 
papers  were  given  him  by  counsel,  be  did  not 
look  up  the  papers  in  this  case,  and  for  these 
reasons  much  of  the  delay-  in  the  case  has 
been  caused  by  failure  of  the  counsel  to  de- 
liver the  papers  to  defendant,  and  they  were 
not,  in  fact,  delivered  to  him  by  the  clerk  or 
otherwise,  after  the  filing  of  the  demurrer  to 
the  sixth  paragraph  of  the  answer  or  follow- 
ing the  argument  thereon,  December  4,  1915, 
until  after  bis  return  from  Estill  county  in 
December,  1915,  to  which  county  he  was  re- 
quired to  go  on  December  6,  1915,  to  try  cer- 
tain cases  as  special  Judge,  that  county  be- 
ing outside  of  his  Judicial  district;  and  up- 
on receiving  the  papers  in  plaintiff's  case, 
following  his  return  from  EstUl  county  to 
his  home  at  Vanceburg,  Lewis  county,  near 
the  end  of  the  year,  he  was  unaUe  to  com- 
plete his  InvestigatltHi  of  the  question  raised 
by  plaintiff's  demurrer  to  the  sixth  paragraph 
of  the  defendant's  answer  before  having  to 
return  to  Boyd  county  for  the  purpose  ot 
holding  the  January  criminal  term  ot  court 
therein,  beginning  on  the  first  Monday  of 
that  month. 

It  further  appears  from  the  answer  that 
the  investigation  defendant  desired  to  make 
was  as  to  the  question  of  Jurisdiction  raised 
by  plaintiff's  demurrer  to  the  sixth  paragraph 
ot  the  defendant  railway  company's  answer, 
which,  to  the  mind  of  the  defendant,  became 
necessary  from  a  statement  made  in  the  oral 
argument  on  tile  demurrer  of  DecenAer  4, 
1915,  as  well  as  in  one  ot  the  briefs  of  coun- 
sel later  filed,  that  a  case  had  recently  been 
decided  by  the  Supreme  Court  of  the  United 
Stataa  Involving  the  question  raised  by  the 
denmrrer  and  claimed  to  be  conclusive  there- 
of ;  that  defendant  made  diUgent  effort  to  ob- 
tain a  copy  of  the  opinion  of  the  Supreme 
Ooart  ot  the  United  States  in  the  case  re- 
ferred to,  but  was  unable  to  do  so,  and  was 
later  advised  that  the  caaa  was  stiU  pend- 
ing in  that  court  upon  a  petition  for  rehear- 
ing, upon  which  oral  argumofit  had  been  al- 
lowed, but  not  heard;  that  being  in  doubt 
as  to  the  qneatlon  at  Jnriadlction  ralaed  by 
tbe  demuvrer  to  .the  answer  Jn  the  plaintiira 
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case,  the  defendant  ooncltided  to  deter  a  rea- 
sonable length  of  time  his  decision  npon  the 
detmirrer  in  the  belief  that  an  early  decision 
from  the  Supreme  Court  would  enable  him  In 
passing  thereon  to  follow  the  ruling  of  the 
Supreme  Court  In  the  case  therein;  that 
the  case  in  the  Supreme  Court,  as  he  la  ad- 
vised, has  not  yet  been  decided,  but  that  It 
was  his  purpose  at  the  March  civil  term, 
1916,  of  the  Boyd  drcuit  court,  to  pass  on 
the  demurrer,  even  in  the  absence  of  a  de- 
cision of  the  Supreme  Court  in  the  case  pend- 
ing therein,  and  such  action  would  have  been 
taken  by  him  during  the  March  term,  1916, 
but  fOr  the  filing  of  plalntifTs  petition  for 
the  mandamus  her^n. 
The  answer  concludes  as  follows: 
"Defendant  states  that  the  main  trouble  in 
the  preparation  of  plaintiff's  case  is  the  fact  that 
all  the  counsel  in  the  case,  on  both  sides,  are 
nonresidents  of  the  district,  and  most  of  them 
of  the  state;  tltat  they  are  not  familiar  with  the 
rules  of  the  court,  nor  the  condition  of  its  trial 
docket  and  expect,  no  doubt,  to  find  rules  and 
conditions  existing  there  as  they  do  in  their 
own  courts,  and  to  have  the  court  suspend  the 
trial  of  jury  cases  when  they  do  occasionally 
attend  court  to  take  up  and  consider  their  par- 
ticular case.  The  trial  docket  of  the  Boyd  cir- 
ooit  court  for  the  past  two  years  will  disclose 
that  from  four  to  seven  ordinary  cases  have 
been  set  down  for  trial  each  and  every  day  dur- 
ing the  entire  dvil  term  of  the  court,  save  on 
Saturday,  and  that  jary  trials  are  constandy 
going  on  during  the  entire  term,  and  ttie  only 
time  the  court  has  to  ever  consider  an  equity 
case,  or  the  motions  or  preliminary  steps  of  an 
ordinary  case,  is  at  night,  or  when  at  home  in 
vacation  between  courts.  Defendant  says  that 
so  liard  bad  be  worked  to  relieve  the  congested 
condition  of  the  docket  in  Boyd  county,  that  the 
entire  bar  of  that  county,  regardless  of  politics, 
indorsed  him  for  re-election,  without  any  solici- 
tatioD  on  lus  part,  and  in  their  indorsement  pub- 
licly stated  that  defendant  had  done  more  than 
it  was  believed  possible  to  do  under  the  circum- 
stancee.  Defendant  says  that  he  found  on  the 
docket  of  the  Boyd  circuit  court,  when  he  be- 
came its  judge  in  January,  1910,  many  cases 
that  had  been  pending  there  from  o  to  17  years, 
although  a  very  able  and  industrious  judge, 
Honorable  S.  6.  Kinner  of  that  county,  bad 
been  judsre  of  the  court  for  17  years  continuous- 
ly preceding  defendant's  election,  and  had  done 
everything  that  ability,  energy,  and  industry 
could  do  to  relieve  the  congested  conditions 
there." 

By  an  amended  answer  entitled  a  "supple- 
mental response,"  filed  by  the  defendant,  it 
is  stated  that  it  is  the  custom  lo  the  Boyd 
circuit  court,  after  the  ordinary  cases  up<m 
the  ciTll  docket  have  been  set  for  trial,  that  the 
clerk  of  the  court  causes  to  be  issued  a  small 
printed  docket,  which  Is  distributed  to  the 
members  of  the  bar  practicing  in  the  court ; 
that  the  defendant,  for  his  own  convenience^ 
keeps  on  this  docket  memoranda  of  the  dispo- 
sition of  the  several  cases  thereon,  and  finding 
after  the  filing  of  his  original  answer  the  prtnt- 
ed  docket  kept  by  him  for  the  November  term, 
1915,  he  made  it  a  part  ot  the  supplemental 
answer;  that  the  fact  that  there  was  a  de- 
murrer pending  to  paragraph  0  of  the  answer 
was  not  called  to  bis  attention  as  Judge  of 
the  court  until  after  the  docket  referred  to 
had  been  printed;  that  he  assigned  the  case 


for  oral  argument  on  the  demntrei  for  De- 
cember 4,  1915,  as  appears  from  an  entry  on 
the  docket;  and  that,  as  appears  from  a 
further  entry  ot  December  4,  1915,  it  was 
argued  on  that  day  and  the  cause  submitted 
on  the  demurrer  and  upon  briefs  then  and 
thereafter  to  be  filed. 

The  replies  tu  the  answer  and  amcnJeu 
answer  do  not  controvert  the  material  facts 
contained  therein.  No  proof  has  been  offered 
by  either  party,  nor  have  counsel  filed  briefa . 
so  whatever  decision  we  may  make  must  be 
based  upon  the  facts  presented  by  the  plead- 
ings, record  in  the  first  action,  and  law  ap- 
plicable thereto.  While  more  than  2  years 
elapsed  between  th^  Institution  of  the  plain- 
tiffs action  against  the  Norfolk  &  Western 
Ballway  Company  and  the  submission  of  the 
case  on  the  general  demurrer  of  the  former 
to  the  sixth  paragraph  of  the  answer  of  the 
latter,  December  4,  1915,  we  are  unable  to 
say  from  the  admitted  facts  furnished  by  the 
record  that  the  delay  thus  shown  was  caused 
by  the  failure  ot  the  defendant,  Ealbert,  to 
take  any  action  required  of  him  as  Judge  of 
the  Boyd  circuit  court.  Following  the  In- 
stitution of  the  action  he  passed  upon  and 
overruled  a  special  demurrer  to  the  petition, 
making  objection  to  the  court's  Jurisdiction 
of  the  action.  Thereafter,  at  the  succeeding 
June  civil  term  and  on  July  1,  1913,  plain- 
tiff filed  an  amended  petition,  and  on  the 
same  day  the  defendant  filed  a  general  demur- 
rer to  the  petition;  and  during  the  same 
term,  some  days  later,  the  cause  was  submit- 
ted upon  that  demurrer,  the  parties  being 
given  leave  to  file  briefs,  but  It  does  not  ap- 
pear from  the  record  when  the  briefs  were 
filed.  It  does  appear,  however,  that  at  the 
March  civil  term,  1914,  and  on  the  2d  day  of 
March,  an  order  was  entered  sustaining  the 
general  demurrer  to  the  petition  and  plain- 
tiff given  leave  to  amend,  and  that  on  the 
16tb  day  of  March,  1914,  during  the  same 
term,  the  plaintiH  filed  an  amended  petition, 
whereupon  the  defendant  Insisted  upon  its 
demurrer  to  the  petition,  aa  amended,  and 
the  cause  was  later  submitted  on  tliis  demur- 
rer. The  date  of  this  submission,  however, 
is  not  shown,  but  on  the  12th  day  of  Decem- 
ber, 1914,  which  was  during  the  November 
dvil  term,  1914,  of  the  Boyd  circuit  court, 
the  defendant's  demurrer  to  the  petition,  as 
amended,  was  overruled,  at  which  time  it  was 
by  an  order  of  the  court  then  entered  given 
60  days  from  January  1, 1915,  in  which  to  file 
its  answer.  At  the  March  dvil  term,  1916, 
and  on  the  8th  day  of  March,  the  defendant's 
answer  was  filed,  to  the  sixth  paragraph  of 
which,  raising  the  questloa  of  Jurisdiction, 
the  plaiutitr  filed  the  general  demurrer  March 
80,  1915,  at  which  time  the  following  order 
was  entered: 

"This  day  came  the  plaintiff,  J.  B.  B.  Ooal 
Company,  and  tendered  and  filed  its  demurrer  to 
the  sixth  paragraph  of  the  defendant's  answer 
to  the  petition  herein,  in  which  demurrer  the 
defendant  Joined.   'T^erenpoa  the  court  gave  the 
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plaintiff  30  d»8  froa  the  Irt  day  of  April,  1915, 
in  which  to  me  a  brief  in  support  of  its  said 
demurrer,  and  to  the  defendant  30  days  there- 
after in  which  to  file  a  reply  brief,  and  the  said 
cause  shall  be  submitted  upon  said  briefs." 

It  will  thus  be  seen  that  the  time  given 
plaintiff  to  file  a  brief  upon  the  demurrer 
did  not  expire  until  May  1,  1915,  and  that 
given  the  defendant  to  file  Its  brief  did  not 
expire  until  May  31,  1915.  Assuming  that 
each  party  took  advantage  of  all  the  time 
allowed  It  for  the  filing  of  a  brief  on  the  de- 
murrer, it  is  patent  that  there  could  have 
been  no  decision  on  the  demurrer  by  the 
court  before  the  June  civil  term,  1916.  It 
does  not  appear  from  the  record  that  the 
papers  of  the  case  were  given  to  the  court 
during  that  term,  or  that  either  plaintiff  or 
defendant  Insisted  upon  a  decision  of  the  de- 
murrer before  the  term  ended.  The  record 
does  not  contain  an  order  setting  the  case 
down  for  argument  on  the  demurrer  at  the 
November  civil  term,  1915,  but  the  fact  that 
it  was  argued  during  that  term  and  on  the 
4t^  day  of  December  leads  us  to  the  con- 
clusion that  the  argument  was  allowed  on 
the  motfon  of  one  or  both  of  the  parties. 

It  should  here  be  remarked  that  the 
amount  of  damages  sought  to  be  recovered 
by  the  plaintiff  against  the  Norfolk  &  West- 
em  Ballway  Company  is  $97,023,16,  and 
that  the  record  in  that  action  contains  481 
pages,  made  up  of  the  pleadings,  exhibits, 
and  orders  of  the  court,  showing  the  rulings 
referred  to,  down  to  December  4,  1915;  fur- 
thermore, that  the  issues  made  involve  trans- 
actions in  mining  operations,  and  the  Ship- 
ment and  sale  of  coal  running  through  a 
series  of  years.  In  view  of  which  it  was  not 
to  be  exx>ected  that  the  case  would  proceed 
to  trial  with  the  ease  and  dispatch  that  or- 
dinarily attend  the  great  bulk  of  cases  liti- 
gated In  the  courts.  Moreover,  it  is  to  be 
considered  that  the  plalntllTs  counsel,  by 
whom  the  action  was  instituted,  reside  in  the 
extreme  western  part  of  the  state,  at  a  great 
distance  from  Catlettsburg,  where  the,  Boyd 
circuit  court  is  held,  and  that  defendant's 
counsel  reside  in  the  state  of  West  Virginia. 
In  sndi  a  situation  counsel  were  necessarily 
placed  at  a  disadvantage  by  their  Ignorance 
of  the  condition  of  the  dockets  of  the  Boyd 
drctdt  court  and  their  want  of  famUlarity 
with  its  rules  of  procedure,  to  say  nothing 
of  their  inability  to  be  present  throughout 
the  terms  of  the  court  and  thereby  be  en- 
abled to  watch  for  opportunities  to  call  up 
the  case  and  obtain  of  the  court  such  rulings 
as  might  have  been  therein  when  it  was  not 
otherwise  engaged.  On  the  other  hand,  the 
Judge  of  that  Court  was  naturally  embar- 
rassed by  the  necessary  absence  of  counsel 
at  time  when  he  might  have  taken  ap  and 
ruled  upon  questions  of  pleading  required  to 
be  decided,  and  his  disinclination  to  make 
such  decision  when  they  were  not  present 
In  addition,  he  had  at  all  times  to  consider 
the  congested  condition  ot  the  dockets  In  his 


tioutt  ejsd  first  try  or  otherwise  dispose  ot 
the  cases  thereon,  instituted,  ahead  ol  plaln- 
tUI's  with  all  tlie  dispatch  possible,  consistent 
with  the  rights  of  the  parties  concerned. 

These  conditlohs  considered,  the  record 
fails  to  show  any  culpable  delay  on  the  part 
of  the  defendant,  either  In  the  matter  of  not 
ruling  on  the  plaintiff's  demurrer  to  the 
sixth  paragraph  of  the  Norfolk  &  Western 
Railway  Company's  answer,  or  in  any  other 
particular  complained  of  by  the  plaintiff. 
Manifestly  this  is  true  as  to  any  default 
alleged  as  occurring  prior  to  December  4. 
1915,  and  not  materially  less  true  as  to  the 
failure  of  defendant  to  pass  on  the  demurrer 
since  that  date,  which  is  the  thing  chiefly 
complained  of.  It  Is  apparent  from  the  facts 
appearing  in  the  defendant's  answer,  as 
amended,  which  are  uncontradicted  by  any- 
thing appearing  in  the  record,  that  when  the 
demurrer  was  argued  December  4, 1915,  near 
the  close  of  the  November  civil  term,  the 
case  was  submitted  on  the  demurrer,  with 
leave  to  counsel  to  file  briefs,  no  time  being 
fixed  for  the  filing  of  same.  At  what  date 
after  December  4th  th^  were  filed,  'or  wheth- 
er they  were  filed  at  all,  does  not  appear. 
It  does  appear,  however,  that  on  December 
6th,  two  days  after  the  argument,  defendant 
was  compelled  to  go  and  did  go  to  Eistill 
county,  by  order  of  the  Governor,  to  try,  as 
special  Judge,  several  cases  in  the  Kstill  cir- 
cuit court,  and  that  he  did  not  complete 
liis  work  there  until  about  the  beginning  of 
the  Christmas  holidays,  when  he  returned  to 
his  home  at  Vanceburg,  .Lewis  -  county,  to 
which  place,  some  time  during  the  holidays, 
the  papers  constituting  the  record  in  the 
case  of  J.  B.  B.  Coal  Co.  v.  Norfolk  &  West- 
em  Railway  Co.,  together  with  those  in  oth- 
er cases  under  submission,  was  sent  him  by 
the  clerk  of  the  Boyd  circuit  court,  and  that 
all  these  cases,  or  the  questions  presented 
for  decision  therein,  were  by  him  disposed  ot 
during  the  holidays,  except  the  demurrer  to 
the  defendant's  answer  in  the  first-mentioned 
cases.  On  the  first  Monday  in  January,  1916, 
he  was  again  at  Catlettsburg,  and  on  that 
day  began  the  January  criminal  term  of  the 
Boyd  circuit  court,  which  continued  through- 
out the  month  of  January  and  was  succeed- 
ed by  another  of  his  courts  in  a  dlO^erent 
county  during  the  month  of  February,  and 
down  to  the  time  plaintiff  filed  its  peUtton 
for  the  mandamus  asked  in  this  case. 

[1  ]  The  reason  given  by  the  defendant  for 
not  deciding  the  demurrer  to  the  sixth  para- 
graph of  the  answer  in  the  action  of  plain- 
tiff against  the  Norfolk  &  Western  Railway 
Company  following  the  argument  of  Decem- 
ber 4,  1915,  is  that  following  a  suggestion 
contained  in  the  brief  of  counsel  and  his 
discovery  of  the  fact  that  the  Supreme  Court 
of  the  United  States  had  pending  before  It 
on  a  petition  for  rehearing  a  case  which  had 
decided  the  question  of  jurisdicticm  raised 
by  plaintiff's  demurrer  to  the  answer  of  the 
railway  oompany,  bla  desire  to  await  the 
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final  decision  of  that  case  led  to  the  post- 
ponement of  hla  decision  on  the  demorrer 
until  the  petition  for  rehearing  In  that  court 
might  and  conld  reasonably  be  acted  upon 
and  decided;  it  being  hla  opinion  that  it 
was  his  duty  to  be  controlled  bj  the  decision 
of  the  Supreme  Ooart  of  the  United  States 
in  such  case.  In  view  of  the  demand  of 
plalntUTs  counsel  for  an  early  declsioa  of 
the  qnestlon  of  Jurlsdictlcm  arising  on  the 
demurrer,  the  defendant  should  not  have 
awaited  the  decision  of  the  Supreme  Court 
of  the  United  States  In  the  case  before  it 
The  postponement  by  defendant  of  his  decis- 
ion on  the  ground  indicated,  thongh  a  mis- 
take of  Judgment,  does  not  amount  to  an  In- 
tentional failure  or  refusal  to  rule  on  the 
demurrer  or  a  willful  disregard  of  the  plain- 
tiff's righta  Indeed,  hia  answer  declares 
that  it  was  his  Intention,  at  the  March  civil 
term  of  his  court,  1918,  to  pass  on  the  de- 
murrer, regardless  of  whether  the  case  pend- 
ing in  the  Supr^ne  Court  of  the  United 
States  had  or  not  been  decided,  but  that 
such  action  was  preTented  by  plaintiff's  fil- 
ing of  the  petition  against  him  in  this  case, 
and  that  he  will  pass  on  the  demurrer  as 
soon  as  this  court  renders  its  Judgment 
herein,  whether  it  grant  or  refuse  the  man- 
damus prayed. 

12]  It  is  the  contention  of  the  defendant 
that  It  is  the  practice  In  his  courts  fttr  coun- 
sel, when  cases  are  submitted  for  any  pur- 
pose, to  hand  the  papers  to  the  court  or 
cause  the  clerk  to  do  so,  and  that  at  no 
time  did  he  unreasonably  delay  in  the  plain- 
tiff's action  against  the  Norfolk  &  Western 
Railway  Company,  the  decision  of  any  mat- 
ter or  question  after  receiving  the  papers 
from  the  clerk  of  the  court  This  conten- 
tion seems  to  be  sustained  by  the  record, 
and  the  rule  of  practice  in  question  cannot 
be  condemned  as  unreasonable.  In  view  of 
the  Innumerable  motions  and  demurrers  that 
are  presented  to  the  court  for  decision  ea<di 
term,  in  the  absence  of  such  rule  and  the  as- 
sistance it  requires  the  clerk  and  counsel  to 
render  the  court,  delays  In  ruling  upon  such 
matters  would  be  so  great  as  to  disastrous- 
ly obstruct  the  business  of  the  court  and 
prejudice  the  rights  of  litigants.  Speed  in 
disposing  of  litigation  is  desirable,  but  ac- 
curacy of  decision  is  equally  so,  and  parties 
to  an  action  cannot  complain  of  delay  to 
which  they  or  their  counsel  may  have  con- 
tributed, even  unintentionally. 

[3,4]  As  weU  said  in  26  Cyc.  193: 

"Mandamus  being  an  extraordinary  writ,  with 
prerogative  features,  and  not  a  writ  of  right,  a 
strong  case  must  be  prcspnted  to  coerce  action 
by  a  judge,  the  presumption  being  that  he  had 
done  his  duty.  There  must  always  be  a  previous 
request  to  act,  and  a  deSnite,  unqualified  re- 
fusal, before  the  writ  will  issue." 

Tlie  last  statement,  that  ther»  must  be  a 
definite,  unqualified  refusal  to  act  before  the 
writ  .will  Issue,  is  not  recognized  as  the  cor- 
rect rale  in  this  JuriadlcHom,  for  as  far  back 


am  1812  tbls  ooort,  In  ttw  case  of  Connty 
Court  of  Warren  v.  Danl^  2  Bibb,  673,  de- 
clared the  rule  to  be  as  follows: 

"It  rmandamns]  is  a  pr<$er  remedy  to  compel 
an  inferior  court  to  adjomcate  upon  a  subject 
within  their  Jurisdiction,  where  they  neglect  or 
refuse  to  do  so;  but  where  tbev  have  adjudi- 
cated the  mandamus  wiU  not  lie  for  the  purpose 
of  revising  or  correcting  th^  decision." 

See  Mnhlenbnrg  Connty  v.  Morehead,  46  S. 
W.  484,  20  Ky.  Law  Bep.  376;  Common- 
wealth T.  Harbeson.  18  Ky.  Law  Rep.  878; 
Alexander  r.  Moos,  89  S.  W.  118, 28  Ky.  Law 
Rep.  171. 

And  in  the  very  recoit  case  of  Spec&ert  ▼. 
Ray,  Judge,  166  Ky.  622,  1T9  S.  W.  592,  we 
held  that  notwithstanding  the  authority  con- 
ferred by  section  110  of  the  Constitution  up- 
on the  Court  of  Appeals,  which  declared  it 
"shall  have  power  to  Issue  such  writs  as  may 
be  necessary  to  give  it  general  control  of  in- 
ferior Jurisdiction,"  it  would  only  issue  the 
writ  of  mandamus  to  compel  action  on  the 
part  of  a  Judicial  officer;  but  that  if  such 
officer  has  a  discretion  over  the  subject-mat- 
ter, the  writ  will  not  Issue  to  ccmtrol  such 
discretion,  although  it  may  have  been  im- 
properly exercised.  If,  however,  there  be  a 
refusal  to  act  upon  the  subject-matter  or  to 
pass  upon  the  question  upon  which  such  dis- 
cretion Is  to  be  exercLsed,  then  the  writ  may 
be  used  to  enforce  obedience  to  the  law.  But 
when  the  question  has  been  passed  upon  the 
writ  will  not  be  used  for  the  purpose  of  cor- 
recting the  decision.  City  of  Louisville  v. 
Kean,  18  B.  Mon.  9;  Board  of  Trustees  v. 
McCrory^  132  Ky.  89,  116  S.  W.  326,  21  L.  B. 
A.  (N.  S.)  683. 

Here  there  is  no  charge  that  the  defendant 
has  willfully  neglected  or  refused  to  act. 
Negligence  and  failure  to  act  is  what  is 
charged.  As  said  in  Alexander,  etc.,  t.  Moss, 
Judge,  supra: 

"However  cocksure  of  their  position  counsel 
in  a  suit  may  be,  it  is  due  to  the  trial  court 
that  it  have  reasonable  time  to  consider  the  mat- 
ter and  to  enter  such  decree  or  orders  as  may 
reflect  the  judgment  of  the  court.  The  trial 
court,  the  litigants  and  this  court  are  all  enti- 
tled to  have  the  views  and  conclusion  of  the 
trial  judge  in  the  matter  jpresented.  It  is  not 
unusual  that  judges,  not  feeling  that  they  are 
fully  advised  of  novel  questions  presented  or 
their  adjudication,  take  time  to  consider  of  them, 
to  consult  authorities,  or  even  to  request  fur- 
ther argument  The  drcnit  judge  is  not  an 
automaton,  to  enter  orders  and  decrees  upon 
counsel's  being  satisfied  of  their  correctness,  or 
otherwise.  He,  too,  must  be  satisfied.  In  the 
course  of  judicial  investigation,  the  driiberate 
conclusionB  of  the  trial  judge,  whether  concern- 
ing law  or  fact,  ought  to  nave,  and  do  have, 
weight  in  the  final  determination  of  the  question. 
While  dispatdi  of  litigations  before  the  courts 
is  a  course  to  be  commended,  certainly  skill 
takes  rank  of  celerity." 

[f ,  I]  We  are  aware  that  section  14,  Bill 
of  Rights,  found  in  the  Constitntion  of  th« 
state,  declares: 

"All  courts  shall  be  open  and  every  person, 
for  an  injury  done  to  him  in  bis  lands,  goods, 
person  or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  nght  and  justice  administer 
ed  without  sale,  denial  or  delay." 
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Bnt  this  pioTMon  cannot  be  Invoked  u 
here  attempted,  nnless  It  is  clearly  made  to 
appear  that  there  has  been  such  an  unreason- 
able or  arbitrary  ftdlnre  ot  refusal  upon  the 
part  of  the  Judge  to  act  as  would  so  unduly 
delay  a  trial  or  such  preparation  for  trial,  as 
to  amount  to  a  denial  of  Justice.  As  In  our 
opinion  no  such  showing  has  been  made  In 
this  case,  the  writ  of  mandamus  la  denied, 
and  the  petition  therefor  dismissed. 


CX>MMONWEAI/rH    t.    DAVIS,   District 
Judge. 

SAME  T.  WINFRBY. 

(Court   of   Appeals   of   Kentncky>     April   26, 
191&) 

1.  iNnicnixnT   and    Invobmation    9=>144  — 

PrORIBITIOH    «=96<4)  —  DiSUIBSAlr-DlBOBB- 
TION   OT  COTJBT. 

Under  Or.  Code  Prac.  i  243,  providing  that 
the  commonwealth's  attorney  may,  with  the  per- 
nUssion  of  the  court,  dismiss  en  indictment,  and 
Ky.  St.  i  123,  providing  that  before  court  shall 
permit  the  oommonwealth's  attorney  to  dismiss 
an  indictment  the  attorney  shall  file  a  statement 
in  writing,  showing  the  reason  for  such  dismis- 
sal, the  circuit  judge  had  discretion  to  sustain 
or  overrule  a  motion  by  the  commonwealth's 
attorney  for  the  dismissal  of  an  indictment  for 
felony,  and  prohibition  therefore  will  not  Issue 
to  restrain  him  from  proceeding  with  the  trial 
after  overruling  such  motion. 

(Ed.  Note. — For  otber  cases,  see  Indictment 
and  Information,  Gent.  Dig.  g  488;  Dec.  Dig. 
«=»144;  Prohibition,  Cent.  Dig.  S  SO;  Dea  Dig. 
^=»!5(4).] 

2.  Pbouibiiion  ®=»10(1)— Bioht  or  Relh*^ 

DlSCVETION. 
The  Court  of  Appeals  may  grant  prohitd- 
tion  only  to  prevent  an  inferior  court  from  ex- 
ceeding its  jurisdiction,  not  to  control  a  discre- 
tion vested  in  such  court 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  ff  37-42;    Dec.  Dig.  <Cc=»10(l).] 
S.  Cbiicinai.  Law  «=>1023(8)  —  .Appeal  bt 

Common WKAI.TH  —   Dibhissai.  of  Indiot- 

MBNT. 

Under  Cr.  Code  Prac.  I  337,  providing  for 
the  taking  of  appeals  by  the  commonwealth,  the 
Court  of  Appeals  is  authorized  to  review  any 
appealable  order  of  the  lower  court  within  its 
jurisdiction,  and  to  decide  whether  upon  tiie 
facts  the  order  was  proper,  and  can  review  ah 
oi"der  denying  the  commonwealth  attorney's  mo- 
tion to  dismiss  an  indictment  for  felony. 

[fid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2691;   Dec.  Dig.  «=»1023(8).] 

4.  Obikinal  Law  4=>573 — Rioht  to  Sfbbdt 
Tbiait— Dismissal  or  Indictment, 

Const.  U.  S.  Amend.  6,  guaranteeing  to  an 
accused  the  right  to  a  speedy  trial,  does  not 
prevent  the  dismissal  of  an  indictment  over  the 
objection  of  accused,  for  the  reason  that  he  bad 
married  the  prosecuting  witness  and  thereby  ren- 
dered incompetent  the  testimony  of  the  only 
witness  to  the  offense,  since  the  purpose  of  that 
guaranty  was  merely  to  secure  accused  against 
being  held  without  trial,  not  to  enable  him  to 
protect  himself  against  subsequent  prosecution. 
[Ed.  Note. — For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  i  1282;   Dec.  Dig.  <S=»573.] 

Appeal  from  Circuit  Court,  Bell  County. 
Petition  for  writ  of  prohibition  by  Com- 
monwealth against  W.  T.  Davis,  Judge  of  the 


Twenty-Slxtb  Judicial  District;  and  appeal 
by  the  Conunonwealtb  from  an  order  denying 
the  prosecuting  attorney's  motion  to  dismiss 
an  indictment,  charging  M.  O.  Winfrey  with 
a  felony.  Petition  for  prohibition  dismissed, 
and  order  reversed,  with  directions  to  sustain 
motion  and  dismiss  the  indictment. 

M.  M.  Logan,  Atty.  <ien.,  C.  I.  Dawson,  of 
Pineville,  J.  O.  Forester,  of  Harlan,  and 
Ghas  H.  Morris,  Asst  Atty.  Oen.,  for  the 
Commonwealth.  Isham  G.  Leabow,  of  Mid- 
dlesboro,  for  appellee. 

GLARKB,  J.  M.  O.  Winfrey  was  Indicted 
In  the  Bell  circuit  court  for  the  ofTense  of 
criminal  abortion  under  section  1219a  of  the 
Kentucky  Statutes.  After  indictment,  but  be- 
fore trial,  he  married  the  prosecuting  witness 
upon  whom  the  abortion  was  alleged  to  have 
been  performed.  When  the  case  was  called 
for  trial  the  commonwealth  attorney  moved 
to  dismiss  the  indictment.  Indorsing  thereon 
his  reasons  for  .the  motion,  whereupon  the 
court  entered  the  following  order: 

"Upon  the  calling  of  this  case  for  trial,  the 
commonwealth's  attorney,  Hon.  J.  G.  Forester, 
made  the  following  indorsement  on  the  indict- 
ment, to  wit:  'As  commonwealth's  attorney, 
I  hereby  move  to  dismiss  this  case  for  the  rea- 
son that  since  the  last  term  of  this  court,  and  on 
February  1,  1916,  the  defendant  married  the 
prosecuting  witness,  Nannie  lionise  Lynn,  and 
therefore  she  became  disqualified  as  a  witness 
i-^ainst  him,  she  being  the  only  eyewitness  to  the 
crime,  and,  the  commonwealth  being  unable, 
without  her  testimony,  to  make  a  case,  the  in- 
dictment therefore  is  dismissed,  a  certified  copy 
of  the  marriage  is  filed  herewith.  This  March 
15,  1916,  J.  G.  Forester' — and  moved  the  court 
to  dismiss  the  case  and  in  support  of  said  mo- 
tion filed  a  certified  copy  of  the  marriage  of  the 
defendant  M.  O.  Winfre;  to  the  prosecuting  wit- 
ness, Nannie  Louise  Lj'nn,  to  wnic^^  motion  the 
defendant  objected.  The  defendant  announced 
ready  and  demanded  a  trial  of  the  case,  to  which 
the  commonwealth  objected,  and  insisted  that  it 
was  entitled,  as  a  matter  of  law,  to  have  this 
case  dismissed  without  a  trial.  'The  court,  be- 
ing advised,  is  of  the  opinion  that  the  grounds 
indorsed  on  the  indictment  are  sufficient  to  sup- 
port the  motion  of  the  commonwealth,  if  no  ob- 
jection was  made  by  the  defendant,  but  that  the 
motion  ought  not  to  prevail  over  the  objection 
of  the  defendant  It  is  therefore  ordered  and 
adjudged  that  the  motion  of  the  conuaonwealth 
to  dismiss  this  case  is  overruled.  It  is  further 
ordered  and  adjudged  that  the  defendant  is  en- 
titled to  have  this  case  tried  upon  its  merits, 
and  the  same  is  passed  until  the  forty-fifth  day 
of  the  present  term  of  this  court  for  that  pur- 
pose. To  the  ruling  of  the  court  in  overruling 
Its  motion  to  dismiss  and  holding  that  the  de- 
fendant is  entitled  to  a  trial  of  this  case  on  its 
merits  the  commonwealth  excepted,  and  prayed 
an  appeal  to  the  Court  of  Appeals,  which  is 
granted." 

The  commonwealth,  in  an  original  proceed- 
ing against  the  circuit  Judge,  Is  seeking  a 
writ  of  prohibition  to  prevent  the  circuit 
court  from  proceeding  further  with  the  trial 
of  this  case,  and  is  ahao  appealing  from  the 
order  refusing  to  dismiss  the  Indictment. 
Since  the  same  tacts  are  involved  in  both  pro- 
ceedings, they  were  heard  together. 

[1]  1.  Section  243  of  the  Criminal  Code 
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provides  that  tbe  commonwealth  attorney 
may,  with  the  permission  of  the  court,  dl»- 
mlss  an  Indictment.  Section  123  of  the  Sta.t- 
ates  provides  that  before  the  court  shall  per- 
mit the  commonwealth  attorney  to  dismiss 
any  indictment,  the  attorney  shall  file  a 
statement  In  writing,  showing  the  reasons  for 
such  dismissal.  Under  these  provisions  the 
commonwealth  attorney  cannot  dismiss  an 
indictment  without  i>ermisslon  of  the  court, 
and  will  be  permitted  to  do  so  only  upon  rea- 
sons deemed  sufficient  by  tbe  court  Hus- 
bands V.  Commonwealth,  143  Ky.  290,  136 
S.  W.  632;  Commonwealth  v.  Cundiff,  149 
Ky.  37,  147  S.  W.  767;  Commonwealth  v. 
Hughes,  153  Ky.  34,  154  S.  W.  399.  This 
necessarily  vests  in  the  circuit  Judge  the 
right  and  duty  to  exercise  a  dlBcretlon  In 
sustaining  or  overruling  such  a  motion. 

[2]  A  writ  of  prohibition  may  be  granted 
by  this  court  only  to  prevent  an  inferior  court 
from  exceeding  its  jurisdiction,  but  not  for 
the  purpose  of  controlling  a  discretion  vest- 
ed In  said  court.  Weaver  v.  Toney,  54  S.  W. 
732,  21  Ky.  Law  Rep.  U57.  50  I*  R.  A.  105 ; 
Bank  Lick  T.  *  P.  Co.  v.  Phelps,  81  Ky.  613 ; 
G<ridsmlth  ▼.  Owen,  95  Ky.  420,  26  S.  W.  8, 
16  Ky.  Law  Rep.  806.  Wherefore  it  results 
that  this  court  is  without  power  to  issue  a 
writ  of  prohibition  to  control  the  action  of 
a  circuit  Judge  upon  a  motion  to  dismiss  an 
Indictment,  and  the  application  for  a  writ 
of  prohibition  herein  must  be  denied. 

[3]  2.  Upon  appeal,  however,  this  court  is 
authorized  and  will  review  any  appealable 
order  of  the  lower  court  within  its  Jurisdic- 
tion, and  decide  whether  or  not  upon  the 
facts  involved  the  order  was  proper.  Sec- 
tion 337  of  the  Criminal  Code;  Common- 
wealth V.  Cain,  14  Bush,  525 ;  Commonwealth 
V.  Bruce,  79  Ky.  560.  It  therefore  devolves 
upon  us  on  the  appeal  here  to  decide  whether 
upon  the  written  statement  and  motion  of 
the  commonwealth  attorney  the  lower  court 
properly  refused  to  dismiss  the  indictment 

[4]  Counsel  for  appellee  contends  that  un- 
der the  sixth  amendment  to  the  Constitution 
of  the  United  States,  guaranteeing  to  an  ac- 
cused person  a  speedy  trial,  he  is  entitled  to 
a  trial  upon  the  merits  of  the  charge  against 
him ;  that  he  is  entitled  to  an  exoneration  by 
an  acquittal  If  the  commonwealth  is  unable 
to  sustain  the  charge  preferred  against  him, 
and  that  the  commonwealth,  after  an  indict- 
ment has  been  returned,  is  without  power, 
over  his  objection,  to  dismiss  the  indictment 
and  thereby  defeat  his  complete  exoneration. 
In  support  of  this  contention  counsel  for  the 
accused  relies  upon  Jones  v.  Commonwealth, 
114  Ky.  599,  71  S.  W.  643,  24  Ky.  Law  Rep. 
14.34;  Commonwealth  v.  Wade,  17  Pick. 
(Mass.)  395;  United  States  v.  Shoemaker, 
Fed.  Cas.  No.  16,279,  in  whidi  cases,  constru- 
ing said  amendmenl^  it  is  held  that  tbe  com- 
monwealth may  not  file  away  an  indictment 
which  carries  with  it  the  rljht  to  reinstate, 
over  the  objection  of  the  defendant;  but 
to  our  minds,  tbe  motion  to  "dismiss"  pre- 


sents an  entirely  different  proposition  from 
the  motion  to  "file  away,"  and  tbe  qnestlons 
are  In  no  wise  analogousi, 

The  effect  of  the  latter  motion,  when  grant- 
ed, is  to  continue  indefinitely  the  <4iarge 
against  the  accused,  and  to  deny  him  a 
speedy  trial  such  as  is  guaranteed  to  him 
by  the  constitutional  amendment  above  re- 
ferred to,  but  a  motion  to  dismiss,  when  al- 
lowed, terminates  absolutely  the  prosecution, 
and  unconditionally  releases  the  accused. 
It  is  true  that  the  dismissal  is  not  a  bar  to 
another  indictment  upon  the  same  facts,  but 
it  cannot  be  said  that,  because  of  that  fact 
the  accused  has  been  denied  a  speedy  trial 
of  the  charge  existing  against  him.  It  would 
be  a  vain  and  foolish  thing  to  require  the 
commonwealth  to  read  the  indictment  to  a 
Jury,  and  then  announce  tliat  by  leaswi  of 
death  of  its  witness,  or  of  Its  inability  from 
any  other  cause,  it  was  imable  to  introduce 
any  evidence  in  support  of  tbe  Indictment 
The  court  then,  of  necessity,  would  have  to 
Instruct  tbe  Jury  to  return  a  verdict  of  ac- 
quittal. The  effect  of  this  farcical  procedure 
would  be  neither  a  vindicaticm  nor  an  ex- 
oneration of  the  defendant,  even  if  he  was 
entitled  to  demand  either,  any  more  than  a 
dismissal  of  the  indictment  but  It  would 
render  him  immune  from  subsequent  prosecu- 
tion if  sufficient  testimony  should  thereafter 
become  available,  and  It  would  annul  so 
much  of  section  243  of  tbe  Code  as  provides 
that  such  a  dismissal  of  an  indictment  is  not 
a  bar  to  a  subsequent  prosecution.  No  more 
striking  illustration  of  the  injustice  of  such 
a  procedure  could  be  found  than  the  case  at 
bar,  and,  unless  clearly  authorized,  ought  not 
to  be  sanctioned. 

Appellant,  by  his  marriage  to  the  only  wit- 
ness who  could  supply  the  testimony  neces- 
sary to  sustain  the  indictment  has  by  his 
own  act  defeated,  for  the  time  at  least  the  at- 
tempt upon  tbe  part  of  the  commonwealth 
to  convict  him  of  a  crime,  and  his  counsel 
now  argues  that  the  commonwealth  should 
be  required  to  proceed  to  a  trial  and  certain 
slaughter  in  order  that  his  client  may  en- 
joy immunity  from  the  risk  of  a  future  prose- 
cution if  he  and  his  wife  should  hereafter 
be  divorced  and  the  testimony  thereby  be- 
CMue  available  that  cannot  now  be  produced 
against  him.  In  other  words,  Immunity  is 
demanded  of  the  commonwealth  upon  tbe 
ground  that  the  defendant  and  the  common- 
wealth's only  eyewitness  are  entitled  to  be 
relieved  from  the  necessity  of  a  continued 
observance  of  the  protecting  marriage  vows. 
The  recognition  of  such  a  right  could  be  Jus- 
tified only  where  clearly  warranted  by  ex- 
press provision  of  law,  and  we  know  of  no 
such  provision. 

The  clear  purpoae  and  only  guaranty  of  the 
constitutional  amendment  relied  upon  is  that 
the  strong  arm  of  tbe  government  shall  never 
be  permitted  to  hold  an  accused  person  with- 
out opportunity  for  a  fOlr  and  speedy  triaL 
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Under  it  the  accaaed  is  entitled  to  demand  a 
trinl  or  a  release.  It  was  never  intended  to, 
and  cannot  be  construed  to,  offer  to  any 
person  the  opportunity  to  forestall  a  future 
prosecution.  The  dismissal  of  the  Indictment 
here  would  releaiie  the  defendant  absolutely 
from  the  charge.  That  Is  all  to  which,  under 
the  Constitution  and  the  law,  he  is  entitled, 
and  in  our  Judgment,  the  trial  court  upon  the 
showing  made  should  have  sustained  the  mo- 
tion of  the  commonwealth  attorney  to  dis- 
miss the  indictment  herein,  as  the  order 
shows  clearly  the  ruling  resulted  solely  from 
the  objection  of  the  accused,  and  not  from 
the  insufficiency  of  the  facts  stated  by  the 
commonwealth  attorney  in  his  written  state- 
ment. 

Wherefore  the  ruling  of  the  trial  court 
upon  the  motion  to  dismiss  is  reTersed,  with 
direction  to  sustain  the  motion. 

HURT,  J.,  not  sitting. 


IX)mSVILIiD  &  N.  R.  CO.  V.  SAWYERS. 

<C9aurt   of   Appeals   of   Kentucky.      April   26, 
1916.) 

1.  MASTEB  ASD  SeBVANT  9=»206— INJT7BIBS  TO 

Sebvant— Liability  of  Mabteb— Heat. 
A  railroad  employ^,  who  worked  drying 
sand  for  nse  in  the  sand  boxes  on  locomotives, 
-could  not  recover  for  physical  injuries  occasion- 
ed by  his  having  become  overheated  at  his  work, 
having  assumed  the  risk. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  560;   Dec.  Dig.  «=s>206.] 

2.  Master  and  Seevant  €=5>206— Injubies  to 
Seevant  —  Liability    of    Masteb  —  Oveb- 

WORK. 

A  railroad  employ^,  who  worked  drying 
sand  for  use  in  locomotive  sand  boxes,  could  not 
recover  against  the  road  for  physical  injuries 
received  through  overwork  or  through  his  being 
required  to  overtax  his  physical  strength. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  550;    Dec.  Dig.  <»s>206.] 

Appeal  from  Ctrcnit  Court,  Whitley  Coun- 
ty. 

Suit  by  Charley  Sawyers  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  ai^als. 
Reversed,  with  directions. 

H.  H.  Tye,  of  Williamsburg,  and  Benjamin 
D.  Warfleld,  of  Louisville,  for  appellant. 
Rose  &  Pope,  of  Williamsburg,  for  appellee. 

TURNER,  J.  AppeUee  brought  this  suit 
for  personal  injuries  against  appellant  alleg- 
ed to  have  been  suffered  by  blm  on  account 
of  its  negligence.  The  substance  of  bis  com- 
plaint is  contained  In  the  following  allega- 
tions In  his  petition,  to  wit: 

"That  on  or  about  the  14th  day  of  July,  1914, 
while  in  the  employment  of  the  defendant  com- 
pany as  a  shovefer  and  mover  of  sand  in  the  de- 
fendant company's  sand  pits,  ia  Corbin,  Ky.. 
and  while  in  the  line  of  bis  employment,  and 
while  in  the  exercise  of  ordinary  care  for  his 
own  safety,  he  was  severely,  permanently,  and 
painfully  injured  by  becoming  too  hot,  and  by 


being_  overworked  as  a  shoveler  and  mover  of 
sand  in  the  defendant  company's  sand  pits  in  its 
railroad  yards,  at  Corbin,  Whitley  county,  Ky.; 
that  by  reason  of  his  becoming  overheated, 
which  was  done  by  the  gross  negligence  and 
carelessness  of  the  defendant  company,  its 
agents,  employes,  and  servants  superior  to 
plaintiff  in  charge  of  said  work,"  be  received 
the  injuries  complained  of. 

The  company  answered  controverting  the 
allegations  of  the  petition  and  pleading  as- 
sumed risk.  A  trial  resulted  In  a  verdict  and 
judgment  of  $3,000  for  the  plaintiff,  and  the 
company  has  appealed. 

There  was  no  demurrer  filed  to  the  peti- 
tion, but  on  the  trial  the  defendant  asked  for 
a  directed  verdict  at  the  close  of  the  plain- 
tiff's testimony  and  again  at  the  close  of  all 
of  the  evidence ;  and  whether  It  was  entitled 
to  have  these  motions  sustained  is  the  only 
question  necessary  to  be  passed  upon. 

The  evidence  showed  that  the  plaintiff  was 
about  49  years  of  age  and  had  previously 
been  a  strong  and  vigorous  man  and  accus- 
tomed to  manual  labor;  that  he  had  been 
employed  by  the  defendant  in  various  capaci- 
ties for  more  than  ten  years;  and  that  for 
about  4%  years  prior  to  the  occasion  refer- 
red to  in  the  pleadings  he  had  been  engaged 
at  work  in  the  sandhonse.  His  duty  at  that 
place  was  to  dry  the  wet  sand  so  that  it 
might  be  prepared  for  nse  in  the  sand  boxes 
on  locomotives,  and  in  doing  so  it  was  neces- 
sary for  him  to  shovel  the  wet  sand  through 
screens  and  Into  stove  drums  wherein  it  was 
dried,  and  also  at  times  to  put  the  sand  in 
buckets  and  lift  It  into  a  position  from  which 
It  was  taken  by  others  and  put  into  the  sand 
boxes  on  the  engines.  Two  men  were  em- 
ployed at  the  sandhonse,  one  a  day  man,  who 
worked  from  6  in  the  morning  until  6  p.  m., 
and  another,  a  night  man,  who  worked  from 
6  p.  m.  untU  6  a.  m.  At  the  time  referred  to 
in  the  pleadings,  appellee  was  the  day  man. 
The  evidence  further  tends  to  show  that  at 
times  during  the  4%  years  appellee  was  en- 
gaged at  the  sandhouse  the  night  men,  of 
whom  there  were  several  during  that  period, 
did  not  do  as  much  work  as  they  ought  to 
have  done  in  consequence  of  which  the  plain- 
tiff, the  day  man,  bad  to  do  more  than  his 
share  of  the  work,  and  the  plaintiff  was  per- 
mitted to  testify  that  at  various  times  during 
the  4.^  years  he  complained  to  his  superiors 
of  the  alleged  failure  of  the  night  men  to  do 
their  share  of  the  work;  that  on  the  day 
plaintUf  was  taken  ill  he  worked  at  the  sand- 
house  up  to  within  a  few  minutes  of  quitting 
time,  but  he  complained  just  before  quitting 
that  he  was  feeling  bad  and  went  home  and 
went  to  bed  and  was  quite  seriously  sick  tot  J 
some  time.  There  is  no  claim  by  him  in  his 
evidence  that  he  was  overheated,  or  that  he 
hurt  himself  or  strained  himself  in  his  work, 
or  that  he  was  wounded  in  any  way  by  any 
accident. 

[1]  If  the  case  Is  to  be  treated  as  one  seek- 
ing a  recovery  because  the  plaintiff  became 
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overheated  while  engaged  In  his  work.  It  Is 
clear  that  there  can  be  no  recovery  under 
the  principles  laid  down  in  the  recent  case 
of  L.  &  N.  K.  R.  Co.  T.  WlUlams,  16S  Ky. 
386,  176  S.  W.  1186,  I*  R.  A.  1915B,  613. 
That  was  an  action  wherein  the  plaintiff 
Bongbt  damages  because  of  the  alleged  neg- 
ligence of  the  defendant  in  permitting  him 
to  become  overheated  while  at  work  in  a 
cinder  pit  The  court  In  that  case  In  deny- 
ing a  recovery  said: 

"The  master  is  under  no  duty  to  prevent  his 
Rervant  from  becoming  OTerheated  at  his  woric, 
resulting  from  atmospheric  or  weather  condi- 
tions, aa  they  are  matters  entirely  beyond  his 
control.  In  such  case,  while  the  servant  may 
not  always  certainly  know  how  to  keep  himself 
within  the  limits  of  safety,  he  is  better  able  to 
Judge  than  any  one  else  how  much  heat  he  can 
safely  stand,  how  it  affects  him,  and  when  his 
endurance  reaches  a  point  beyond  which  he 
ought  not,  for  his  own  safety,  to  continue  at 
work.  For  these  reasons  it  is  for  him,  and  not 
the  master,  to  determine  whether  he  shall  en- 
gage in  the  work  at  all;  or,  if  so,  how  ener- 
getically, and  when  be  should  rest  or  quit  If 
tliis  were  not  true,  an  employer  could  never  af- 
ford to  employ  a  laborer  to  do  work  at  which 
there  was  any  probability  of  his  becoming  over- 
heated: and  it  is  not  to  b«  overlooked  that  in 
operating  furnaces,  engines,  and  overheat  pro- 
ducing machinery  or  appliances,  there  is  always 
more  or  less  danger  to  the  operatives  of  becom- 
ing overheated,  and  the  same  is  likewise  true  of 
farming  and  other  occupations  which  compel 
the  laborer  to  be  exposed  to  the  heat  of  the 
sun.  •  •  *  There  being  in  this  case  no  de- 
fect in  the  place,  appliances,  or  material  in,  or 
with,  which  appellee  worked,  or  danger  in  the 
manner  in  which  he  was  required  to  perform 
the  work,  there  can  be  no  Just  complamt  that 
there  was  a  failure  on  the  part  of  the  appellant 
to  use  ordinary  care  to  furnish  him  a  reasonably 
safe  place  to  work.  The  facts  therefore  au- 
thorized the  application  of  the  doctrine  of  as- 
sumed risk,  for  the  injuries  he  sastained  were 
such  ss  resulted  from  no  fault  of  appellant  or 
Its  foreman,  but  from  a  cause  or  causes  purely 
incidental  to  tiie  risk  he  assumed  by  condnning 
the  worit." 

That  case  is  alao  reported  in  L  B.  A.  1916E 
(N.  S.)  with  notes  by  the  author  approving 
it  and  citing  other  authorities. 

[2]  But  If  under  the  allegatlcms  of  the  peti- 
tion the  action  could  be  properly  treated  as 
one  for  damages  because  Uie  plaintifl  was 
overworked  or  was  required  to  overtax  his 
physical  strength,  the  same  result  must  be 
reached. 

The  case  oC  Sandy  Valley  ft  Elkhom  R. 
Co.  T.  Tackitt,  167  Ky.  766,  181  8.  W.  349. 
was  an  action  for  damages  alleged  to  have 
been  suffered  by  tlie  plaintiff  because  of  the 
negligence  of  the  defendant  In  directing  him 
to  operate  a  Jack  alone  and  in  failing  to  fur- 
nish a  sufficient  force  to  properly  operate 
the  same.  The  court  in  that  case,  after  dis- 
tinguishing it  from  another  class  of  cases 
relied  upon  by  the  i^alntlff  therein  to  support 
a  recovery,  said: 

"In  the  case  at  bar,  however,  plaintiff  was  not 
placed  in  a  position  where  he  was  required  to 
sustain  an  unexpected  weight.  Ilie  jac^  was 
stationary  and  was  operated  by  means  of  a 
lever  which  plaintiff  could  release  at  any  time 


without  danger.  It  is  simply  a  case  where  the 
servant,  with  knowledge  of  the  fact  that  he  was 
not  equal  to  the  task,  overstrained  lumseif.  It 
is  the  general  rule  that  a  servant  is  the  best 
judge  of  his  own  physical  strength,  and  the  duty 
is  on  him  not  to  overtax  it  Therefore,  if  he 
misconceives  the  amount  of  strength  requbed  to 
accomplish  the  task  and  overstrains  himself,  tlie 
master  is  not  liable.  It  may  be  doubted  if  the 
remarks  of  the  foreman  in  this  case  amounted 
to  anything  more  than  the  mere  expression  of 
an  opinion;  but  evoi  if  it  be  conceded  that 
they  amount  to  an  expressed  command  to  plain- 
tiff to  operate  the  jack  alone,  that  fact  does  not 
alter  the  rule.  Such  remartn  did  not  authorize 
fdaintifl,  when  h»  found  that  be  was  not  equal 
to  the  task,  to  persist  in  the  attempt  until  he 
was  injured  by  overtaxing  his  own  strength,  of 
which  he  was  the  best  judge.  Worlds  v.  Georgia 
B.  Go.,  99  Ga.  283,  25  8.  E.  646;  Leitner  v. 
Grieb.  104  Mo.  App.  173,  77  S.  W.  764;  Fergu- 
son V.  Phoenix  Cotton  Mills,  106  Tenn.  2S6k  61 
S.  W.  63;  Roberts  v.  Indianapolis  Street  B. 
Co.,  168  Ind.  634,  64  N.  E.  217;  Stenvog  v. 
Minn.  Transfer  R.  Co.,  106  Minn.  199,  121  N. 
W.  903,  25  L.  R.  A.  (N.  S.)  362  [17  Ann.  Cas. 
240];  L.  ft  N.  R.  B.  do.  v.  WiUuuns,  166  Ky. 
386  [176  S.  W,  1186,  Ij.  B.  A.  1915E,  613]." 

It  is  a  pathetic  tiling  to  see  a  trusted  em- 
ploy^ who  has  faithfully  toiled  In  the  service 
of  his  employer  until  he  has  reached  'the 
limit  of  bis  idiysical  endurance,  cast  adrift; 
but  until  there  has  been  a  revolution  in  our 
whole  industrial  system  such  things  must  be. 
It  is  an  inexorable  decree  of  nature  tliat 
worn-out  things,  no  matter  what  may  liave 
be«i  their  value  in  the  past,  shall  be  cast 
aside.  The  only  safe  and  practical  rule  is 
that  each  man  is  the  best  Judge  of  his  own 
physical  strength  and  powers  of  endur- 
ance; that  he  knows  better  than  any  other 
can  when  the  limit  lias  been  reached,  and 
when.  In  following  his  own  instinct  of  self- 
preservation,  he  must  desist  and  exercise 
his  right  under  the  law  to  give  up  Iiis  work 
if  it  Is  more  than  he  can  stand. 

In  dther  view  of  the  case,  the  motion  for 
a  directed  verdict  should  have  been  sus- 
tained. 

The  Judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial  and  fbr  far- 
ther proceedings  consistent  herewith. 


BTDBLm  ft  COLUMBIA  TRUST  OO.  T. 
McGABB. 

(Court  of  Appeals  of  Kentucky.    April  26, 
1916.) 

1.  LnoTATioN  OF  Actions  «s»108— Kirowi.- 
■DO»— TBtJST— Rkfudiation. 

Plaintiff,  who,  with  her  two  sistera,  owned 
in  equal  shares  all  the  capital  stock  of  a  c<Kn- 
pany,  sold  her  stock  or  assigned  it  as  secuii^ 
for  a  debt,  and  it  was  afterwards  transferred 
to  a  sister,  defendant's  testatrix,  who  procured 
the  company  to  issue  to  her  in  her  name  a  new 
certificate  of  stock  and  to  indorse  upon  the  stub 
of  its  stock  book  that  it  was  sold  to  her,  and  she 
thereafter  received  the  dividends  thcrerrom  and 
took  no  evidence  of  indebtedness  from  the  plain- 
tiff for  the  amount  she  had  paid  for  the  stock 
and  bequeathed  it  to  defendant  trust  company 
by  will  reciting  that  it  had  been  fonnerly  own- 
ed by  plaintiff  and  had  been  bought  for  $3,500, 
in  trust  for  plaintiff  when  she  rdmbnrsed  the 
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estate  fan  the  amotint  ot  $3,S00,  and  thereafter 
to  pay  the  income  to  plaintiff  for  life,  with  re- 
mainder over  to  her  children.  Held  that,  from 
the  publication  and  probate  of  the  will,  plain- 
tiff was  charged  with  the  notice  of  the  adverse 
nature  ot  the  title  claimed  by  testatrix  and  of 
the  adverse  holding  of  defendant  as  ocecutor 
and  trustee  under  the  will,  and  that  from  that 
date  the  five-year  statute  of  limitation  (Ey.  St 
f  2516)  began  to  run  against  her. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  {{  600,  606-610;  Dec. 
Dig.  «s>103.] 

2.  IiIMITATION    OF    AOTIONB    «=S>83<1)  —  RUN- 

NiNa  OF  Statutb^Aots  of  Fsbsokai.  Rep- 

BE8XNTATIVK. 

A  personal  representatiTe  or  trustee  may 
■top  the  running  of  the  statute  of  limitation  by 
such  action  up<Mi  his  part  as  will  prevent  the 
person  against  whom  the  statute  is  pleaded  from 
proceeding  to  establish  his  rights  before  the 
expiration  of  the  statutory  limit 

[£d.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §f  431,  434,  436,  437;  Dec 
Dig.  <8=»83(1).] 

8.  Limitation  of  Actions  «s>195(3)  —  Run- 
ning OF  Statute— Acts  of  Personal  Rep- 
BBSCNTATXVK— Burden  of  Proof. 

In  such  case,  the  party  asserting  such  acts 
of  a  personal  representative  as  wiU  stop  the 
running  of  the  statute  of  limitations  against  him 
has  the  burden  of  proving  such  acts  by  con- 
vincing evidence. 

lEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  713;  Dec.  Dig.  «=> 
196(8).] 

4.  Limitation  of  Actions  «=»  197(1)  — Run- 
ning OF  Statute— Acts  of  Pebsonai.  Rep- 
MSKNTATivs!— Sufficiency  of  Evidence. 
Evidence,  in  a  suit  to  recover  possession 
of  shares  of  stock,  alleging  that  plaintiff  was 
the  owner  and  entitled  to  the  possession  there- 
of as  against  the  trustee  and  executor  of  the 
will  of  ner  deceased  sister,  held  to  show  that 
defendant  held  the  title  adversely  to  plaintiff's 
claim,  in  which  she  acquiesced,  and  that  no  act 
of  defendant  had  stopped  the  running  the  stat- 
ute of  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |{  722,  728 ;   Dec.  Dig.  «=» 

6.  Limitation  of  Actions  «=»46— Rkootkbt 
—Personal  Pbopebtt. 

An  action  to  recover  possession  of  personal 
property,  brought  more  than  five  years  after 

Slaintiff's  notice  of  the  adverse  claim  of  the 
efendant's  testatrix,  was  barred  by  Ky.  St  S 
2616. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  I>ig.  f  {  283-239 ;  Dec.  Dig.  «=3 
46.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division.' 

Action  by  Sallle  McCabe  against  the  Fidel- 
ity &  Columbia  Trust  Company,  as  executor 
and  trustee  under  the  will  of  Effle  Jackson 
RusselL  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Gibson  ft  Crawford,  of  Lonisrllle,  for  ap- 
pellant Humphrey,  Middleton  &  Hmnphiey, 
ot  Louisville,  for  appellee. 

CLARKE,  J.  Mrs.  Sallle  McCabe,  the  ap- 
pellee, Mrs.  Effie  Jackson  Russell,  appellant's 
testate,  and  Mrs.  Maude  M.  Cook,  who  were 
sisters,  ovrned  in  equal  shares  all  of  the  $75,- 
000  capital  stock  of  the  Anchorage  Planting 


Company,  a  Louisiana  corporation,  wbldi 
owned  and  operated  a  large  island  in  the 
Mississippi  river  upon  which  were  valuable 
sand  and  gravel  deposits.  In  1899,  Mrs.  Mo- 
Oabe  sold  or  assigned  as  collateral  security 
for  a  debt  24  of  the  26  shares  of  said  stock 
owned  by  ber  of  the  par  value  of  $24,000  to 
August  Keller.  In  1901  or  1902,  August 
Keller  assigned  his  Interest  in  said  stock  to 
his  brother  Herman  Keller,  who  a  short 
time  thereafter,  in  1902,  transferred  his  in- 
terest to  Mrs.  B<ffie  Jackson  Russell,  who 
procured  said  company  to  issue  to  her  in  her 
own  name  a  new  certificate  of  stock,  for  the 
entire  25  shares  owned  by  Mrs.  McCabe  and 
to  indorse  upon  the  stub  of  the  company's 
stock  book  the  following: 

"This  stock  was  sold  by  August  Keller  to  hia 
brother  Herman  Keller  and  was  sold  by  Her- 
man Keller  to  Mrs.  Effle  Jackson  Russell." 

Mrs.  Bnssell  left  a  will,  by  the  second 
clause  of  which  die  made  the  following  dis- 
position of  said  stock: 

"Item  2.  I  will,  devise  and  bequeath  imto  the 
PideUty  Trust  Company  of  Louisville,  Ken- 
tucky, on  the  trusts  bereinafter  named,  twenty- 
five  shares  of  capital  stock  of  the  Aiichorage 
Planting  Company,  bought  by  me  of  August 
Keller,  and  formerly  owned  by  my  sister,  Mrs. 
Sallie  McCabe.  I  paid  for  said  stock  the  sum 
of  $3,500.00  and  I  now  will  the  said  stock  to 
the  said  BMdelity  Trust  Company,  in  trust  for 
my  sister,  Sallie  McCabe,  Who  is  to  receive  the 
same  after  jm  estate  is  reimbursed  in  the  full 
sum  of  $3,60()  together  with  eight  per  cent,  per 
annum  interest  thereon  from  the  first  day  of 
March,  1901,  until  the  same  is  repaid  to  my 
estate.  After  such  repayment  said  fidelity 
Trust  Company  shall  pay  to  my  said  sister  for 
and  during  her  natural  life,  all  of  the  net  in- 
come and  dividends  of  said  stock,  and  after  her 
death,  the  same  shall  go  to  ber  children  or  is- 
sue, the  issue  of  any  deceased  cliild  to  take  the 
share  the  parent  would  take,  if  living,  but  I 
charge  the  said  stock  with  a  lien  of  said  sum 
of  $3,600  and  interest." 

From  the  time  said  testatrix  came  Into  pos- 
session of  said  stock  nntil  her  death,  she  re- 
ceived the  dividends  therefrom  and  made  to 
her  sister  Mrs.  McCabe  an  allowance  of  $100 
per  month ;  and,  after  the  death  of  said  tes- 
tatrix, said  allowance  was  continued  by  ap- 
pellant by  consent  of  the  residuary  legatee 
and  the  children  of  Mrs.  McCabe.  A  writ- 
ten contract  in  reference  thereto,  having  been 
made  in  1912,  is  in  evidence.  In  1914,  appel- 
lee brou^t  this  suit  to  recover  possession  of 
said  24  shares  of  stock  In  the  Anchorage 
Planting  Company,  alleging  that  she  was  the 
owner  and  entitled  to  possession  thereof. 
The  lower  court  sustained  this  contention 
and  entered  a  Judgment  directing  appellant 
to  surrender  poesessimi  of  said  stock  to  the 
appellee,  from  which  judgment  this  appeal  is 
prosecuted. 

Appellant  defended  upon  three  grounds: 
(1)  That  Mrs.  Russell  bou«^t  the  stock  out- 
right and  had  the  right  to  dispose  ot  it  by 
her  will.  (2)  That,  however  she  may  have 
held  it  in  the  first  Instance,  she  and  appel- 
lant had  held  and  claimed  it  aa  her  own  with 
notice  to  Mrs.  McCabe  for  more  than  five 
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years  prior  to  the  InsUttitlon  of  tbla  suit, 
and  that  Mrs.  McCabe's  claim  Is  barred  by 
limitation.  (3)  That  even  though  Mrs.  Rus- 
nell  did  not  own  the  stock  at  the  time  of 
her  death,  as  Mrs.  McGabe  has  received  and 
accepted  benefits  under  said  wUl,  she  Is  now 
estt^ped  to  deny  disposition  made  of  said 
stock  by  the  will. 

Upon  the  first  question  Involved  In  the 
testimony,  it  is  not  clear  as  to  what  title 
Mrs.  Russell  acquired  In  this  stock  at  the 
time  she  obtained  possession  of  same  from 
Herman  Keller,  nor  do  we  consider  of  con- 
trolling effect  the  fact  that  she  procured  the 
Issuance  to  herself  of  a  new  certificate  for 
said  stock  and  had  the  Indorsement  made 
upon  the  stub  of  the  stock  book  which  we 
have  quoted;  but  the  fact  that  she  collected 
the  dividends  upon  the  stock  and  took  no 
evidence  of  indebtedness  from  her  sister 
Mrs.  McCabe  for  the  amount  she  had  iwld 
for  the  stock  In  view  of  her  subsequent  dis- 
position thereof,  inclines  us  to  believe  that 
Mrs.  Russell  took  and  held  absolute  title  with 
the  intention  not  to  profit  thereby,  but  with 
the  determination  to  hold  and  dispose  of 
same  for  the  benefit  of  her  sister  and  chil- 
dren upon  such  terms  as  she  saw  fit  to  dic- 
tote.  We  must  confess,  however,  that  the 
testimony  is  not  entirely  in  accord  with  that 
<;oncluslon,  and  that  some  of  it  seems  rather 
to  support  the  contention  of  api)ellee;  how- 
ever, in  view  of  our  contusion  upon  the  next 
proposition  presented,  it  is  not  necessary  to 
a  decision  of  this  case  to  decide  what  title 
Mrs.  Russell  acquired  when  she  came  into 
possession  of  this  stock,  or  how  she  held 
it  prior  to  the  execution  of  her  wilL 

[1]  2.  It  seems  to  us  that  there  Is  no  rea- 
sonable doubt  as  to  the  intention  of  the 
testotrlx  to  assert  In  herself  and  dispose  of 
this  property  as  her  own  by  her  will  in  the 
clause  set  out  above.  It  would  be  hard  to 
conceive  how  language  could  more  positively 
indicate  absolute  ownership  upon  the  part 
of  the  testatrix  and  no  ownership  whatever 
in  Mrs.  McCabe.  Her  statements  In  refer- 
ence to  the  stock  are  "I  will,  devise  and  be- 
queath" the  stock  "bought  by  me"  and  "for- 
merly owned  by  my  sister  Mrs.  Sallle  Mc- 
Cabe." "I  paid  for  said  stock  the  sum  at 
$3,500  and  I  now  will  the  said  stock."  And 
that  she  did  not  recognize  any  ownership  in 
her  sister  Sallle  McGabe  is  further  made 
certain  by  the  fact  that  she  gave  to  her  sister 
no  Interest  whatever  in  the  stock  even  after 
the  payment  of  the  $3,500  charged  against  It, 
«zcept  the  income  therefrom  during  her  life- 
time with  remainder  to  her  children.  Every 
line  and  almost  every  word  of  that  clause  Is 
a  declaration  of  absolute  ownership  in  Mrs. 
Russell,  and  a  denial  of  any  title  or  right 
thereto  in  Mrs.  McCabe  except  such  as  Mrs. 
Russell  desired  to  give.  The  fact  that  the 
gift  is  charged  with  a  lien  for  $3,500  in  favor 
of  the  residuary  legatee  does  not  change  the 


cbaiactor  of  the  title  asserted  by  the  testa- 
trix.   Page  on  Wills,  {  752. 

The  title  that  Mrs.  Russell  acquired  from 
Herman  Keller  in  this  stock,  as  we  have 
stated,  is  doubtful;  but  there  can  be  no  doubt 
whatever  about  the  title  she  asserted  there- 
in by  the  execution  of  her  will.  The  will 
was  published  and  probated  September  6, 
1006,  eight  years  before  the  filing  of  this 
action,  from  which  time  Mrs.  McCabe  is 
charged  with  notice  of  the  adverse  nature  of 
the  title  claimed  by  Mrs.  Russell,  and  of  the 
adverse  holding  of  appellant  as  executor  and 
trustee  under  the  will,  and  from  that  date 
the  statotes  of  limitations  began  to  run 
against  her.  Section  2615  of  the  Kentucky 
Statutes;  Jolly  v.  Miller,  124  Ky.  100,  98 
S.  W.  326,  30  Ky.  Law  Rep.  341;  Yeager  ▼. 
Bank  of  Kentucky,  127  Ky.  751,  106  S.  W. 
806,  32  Ky.  Law  Rep.  547,  16  Ann.  Cas.  537. 

[2,  3]  Appellee  contends  that,  even  though 
the  statute  of  limitation  began  running 
against  Mrs.  McCabe  when  the  wUl  was  pub- 
lished, appellant  by  its  transaction  with  Mrs. 
McCabe  recognized  her  ownership,  and  there- 
by stopped  the  running  of  the  statute,  citing 
Northcut's  Adm'r  v.  Wilkinson,  12  B.  Mon. 
408,  and  Hamilton  v.  Wright,  87  S.  W.  1083. 
In  the  Northcut  Case,  it  was  held  that, 
where  a  note  was  not  barred  by  the  statute 
at  the  time  of  the  death  of  the  obligor,  a 
promise  of  payment  upon  the  part  of  the 
administrator  was  sufficient  to  relieve  the 
case  from  the  statutory  bar.  In  the  Hamil- 
ton Case,  It  was  held  that,  if  the  bar  of  the 
statute  had  not  occurred  at  the  time  of  the 
decedent's  death,  the  personal  representar 
tlve  may  stop  the  running  of  the  limita- 
tion either  by  part  payment  or  by  promise 
to  pay,  or  by  such  acknowledgment  of  the 
debt  as  will  imply  a  promise  to  pay.  It 
would  therefore  appear  upon  the  principle 
announced  in  these  two  cases,  which  is  sui>- 
ported  by  authority  and  seems  sound  in  rea- 
son, that  a  personal  representative  or  trus- 
tee may  stop  the  running  of  the  statote  of 
'limitations  by  such  action  upon  his  part  as 
will  prevent  the  person  against  whom  the 
statute  is  pleaded  from  proceeding  to  estab- 
lish his  right  before  the  expiration  of  the 
statutory  limit;  but  unquestionably  the  bur- 
den of  .proving  such  acts  by  convincing  evi- 
dence Is  upon  the  party  asserting  them.  It 
therefore  becomes  necessary  for  us  to  ex- 
amine the  evidence  relied  upon  by  appellee 
to  ascertain  whether  or  not  It  Is  sufficient  to 
establish  a  recognition  upon  the  part  of  the 
api)ellant  of  her  claim  to  ownership  of  the 
stock. 

[A,  I]  The  evidence  relied  upon  by  appellee 
consists  of:  (1)  A  statement  of  Mrs.  Mc- 
Cabe's Indebtedness  to  the  estate  of  Mrs. 
Russell  prepared  a  short  time  after  the 
death  of  Mrs.  Russell  by  a  Mr.  Macrae,  an 
expert  accountant  employed  by  appellant, 
in  which  the  stock  is  treated  as  belonging  to 
Mrs.  McGabe  and  held  by  Mrs.  Russell  as 
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collateral  security;  (2)  statements  sent  by 
appellant  to  appellee  upon  at  least  two  occa- 
sions of  the  amount  of  Interest  then  due  upca 
the  $3,500  with  which  Mrs.  McCabe  Is  charg- 
ed in  the  will  of  Mrs.  Bnssell ;  and  (3)  the 
contract  entered  into  in  1912  by  appellant, 
ai^ellee,  and  the  children  of  appellee. 

The  Macrae  letter  Is,  in  part,  as  follows: 
"Louisville,  Dec.  21,  lOOG. 

"John  Stites,  Esq.,  Chairman,  etc..  Fidelity 
Trust  Co.— Dear  Sir:  I  have  examined,  witn 
care,  the  books  of  accounts  of  the  Anchorage 
Planting  Co.,  Lt.,  of  Louisiana  and  have  mado 
out  from  theDK  statements,  showing  the  amounts 
which  each  ot  the  three  stockholders  and  real, 
beneficial  owners  of  the  Co.  and  property  have 
received  from  it.  These  statements  are  filed 
herewith.  They  cover  the  entire  period  from 
1893  to  1906  Nov.  30.  They  are  numbered  1, 
2,  8  respectively.    •    •    • 

"lours  truly,  W.  S.  Macrae. 

"The  stock  of  Mrs.  McCabe  in  the  Co.  has 
been  treated  throughout  as  her  own  property, 
only  pledged  not  absolutely  sold  to  Keller  or 
Mrs.  RnsseU." 

From  which  it  will  be  seen  that  this  let- 
ter, with  accompanying  statements,  is  a  re- 
port by  Mr.  Macrae  to  his  employer,  the 
appellant;  that  same  is  a  report  of  the  con- 
dition of  the  affairs  of  the  Anchorage  Plant- 
ing Company  as  shown  by  its  boolcs;  and 
that  the  postscript  to  Mr.  Macrae's  letter  is 
simply  his  statement  to  appellant  of  the  fact 
that  on  the  books  of  the  Axichorage  Planting 
Company,  and  in  his  report,  Mrs.  McCabe's 
title  to  the  stock  <ln  controversy  was  recog- 
nized. This,  at  the  most,  is  a  statement,  not 
that  the  appellant  recognized  Mrs.  McCabe's 
ownership,  but  that  the  books  of  the  An- 
chorage Planting  Company  did  so.  This  cer- 
tainly is  not  to  be  considered  a  binding  rep- 
resentation of  the  attltnde  of  appellant  such 
as  could  stop  the  running  of  the  statute  of 
limitation,  even  if  the  testimony  tiad  shown 
that  Mrs.  McCabe  ever  knew  of  the  contents 
of  this  Macrae  statement,  which  does  not  ap- 
pear from  the  testimony ;  so  It  will  be  seen 
there  Is  nothing  in  this  statement  that  could 
have  had  the  effect  of  lulling  her  into  a 
sense  of  security  or  could  have  prevented 
ber  from  enforcing  her  claim. 

The  next  evidence  relied  upon  by  appellee 
is  the  following  statements  furnished  or 
mailed  to  Mrs.  McCabe  on  or  about  July  16, 
1912: 

"There  will  be  due  and  payable  to  the  office 
of  the  Kdelity  Trust  Co.,  LouisviUe,  Ky.,  by 
Mrs.  Sallie  S.  McCabe,  Baton  Rouge,  1a.,  on 
July  15,  1912,  Loan  of  $S,500.  Interest,  $140. 
Total,  $140.  Payable  in  Louisville,  New  York 
or  Chicago  funds.  Checks  on  Louisville  banks 
must  be  certified  after  11:30  a.  m.  Please 
bring  this  notice  with  you." 

"There  will  be  due  and  payable  at  the  office 
Fidelity  Trust  Co.,  Louisville,  Ky.,  by  Mrs. 
Sallie  S.  McCabe,  Baton  Rouge,  La.,  on  July 
15,  1912,  Loan  of  $4,263.18.  Interest,  $127.90. 
Total,  Payable  in  Louisville,  New  York 

or  Chicago  funds.  Checks  on  Louisville  banks 
most  be  certified  after  11 '.80  a.  m.  Please  bring 
this  notice  with  you." 

We  are  unable  to  see  how  these  state- 
ments can  in  any  way  indicate  the  position 


of  the  trust  company  wlUi  reference  to  this 
stock.  They  are  simply  statements  of  the 
condition  of  Mrs.  McCabe's  accounts  with 
the  company  and  are  equally  consistent  with 
the  contention  of  either  appellant  or  appel- 
lee. There  is  certainly  nothing  in  them  suf- 
ficient to  obstruct  the  operation  of  the  stat- 
ute. 

The  last  of  tlie  three  items  ot  evidence 
relied  npon  by  ai^tellee  to  avoid  the  statn- 
tcry  bar  is  a  written  contract  entered  into 
in  1912  by  the  aH)eUee,  her  children,  and  ap- 
pellant How  ai^ellee  can  contend  that  this 
contract  in  any  way  sustains  her  contention 
we  cannot  understand,  for  not  only  does  it 
not  sustain  ber  contention,  but,  upon  the 
other  hand,  it  absolutely  and  conclusively 
refutes  it  If  Mrs.  McCabe  owned  or  even 
claimed  to  own  at  that  time  this  stock,  and 
if  that  claim  was  recognized  by  appellant, 
there  would  have  been  no  reason  at  aU  why ' 
Mrs.  McCabe's  children  should  have  been  a 
party  to  that  contract,  because  it  is  only 
under  the  terms  of  the  will  that  they  could 
have  acquired  or  claimed  any  Interest  what- 
soever in  said  track.  By  the  execution  of 
this  contract  both  Mrs.  McCabe  and  appel- 
lant recognized  the  title  of  Mrs.  McCabe's 
children  to  an  Interest  In  said  stock  which 
Is  consonant  vrtth  the  provisions  of  the  will, 
but  entirely  inconsistent  with  and  repug- 
nant to  appellee's  claim  In  this  suit 

The  above  Is  aU  of  the  evidence  presented 
by  the  record  that  Is  claimed  by  appellee  to 
show  a  recognition  by  appellant  of  absolute 
title  in  her  and,  in  our  Judgment,  not  only 
does  it  fail  to  uphold  her  contention,  but, 
upon  the  other  hand.  Is  convincing  that  the 
trust  company  held  the  title  adversely  to  her 
claim  here,  in  which  she  not  only  acquiesced, 
but  <^enly  consented  by  overt  act  in  the  ex- 
ecution of  said  contract 

This  being  an  action  to  recover  possession 
of  personal  property,  and  more  than  five 
years  having  elapsed  from  the  time  the  stat- 
utes of  limitations  began  to  run  and  the  in- 
stitution of  this  action,  its  prosecution  is 
barred  by  section  2515  of  the  Statutes. 

In  view  of  our  conclusion  upon  this  ques- 
tion. It  becomes  unnecessary  to  consider  the 
other  question  presented  by  the  record. 

Wherefore  the  Judgment  of  the  chancellor 
Is  reversed  for  proceedings  consistent  with 
this  opinion. 


POLK  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     April  25, 
1916.)     • 

CaiMiNAL  Law  €=>1064(7)— Appeai^Mowon 

FOR  New  Tblal— (Revikw  of  iNSTBtfcrioNS. 

Alleged    errors    in    the    instructions    in    a 

criminal  case  will  not  be  considered  on  appeal 

unless  relied  on  as  a  ground  for  a  new  trial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  EKg.  |  2683 ;  Dec.  Dig.  «S=»1064(7).] 
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Aiipeal  from  drcnlt  Gonrt,  McGracken 
Oounty. 

Jim  Polk  was  convicted  «f  robbery,  and  he 
appeals.    Affirmed. 

Clay  &  Beed,  of  Paducah,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  C.  B.  Morris, 
Asst.  Atty.  Gen.,  for  the  Commonwealtb. 

CARROLL,  J.  The  appellant  was  Indicted 
for  robbery  and  conTlcted.  Two  errors  are 
assigned  for  reversal,  one  that  the  verdict  of 
the  Jury  was  not  sustained  by  the  evidence, 
and  the  other  that  the  instractions  were  er- 
roneous. 

In  the  motion  and  grounds  for  a  new 
trial  no  complaint  was  made  of  the  instrac- 
tions, and  they  were  -  not  mentloued.  In 
Thompson  v.  Com.,  122  Ky.  801,  91  S.  W.  701, 
28  Ky.  Law  Rep.  1137,  and  Cheek  v.  Com., 
162  Ky.  06,  171  S.  W.  908,  and  in  many  oth- 
er cases  we  have  held  that  alleged  errors  in 
the  instructions  in  criminal  cases  wUl  not 
be  considered  on  appeal  unless  relied  on  as  a 
ground  for  a  new  trial. 

We  have  read  the  evidence,  and,  while  It 
is  conflicting,  there  was  sufficient  to  support 
the  verdict. 

The  Judgment  is  affirmed. 


CHESAPEAKE  &  O.  BY.  CO.  v.  WITTB. 

(Court  of  Appeals  of  Kentn<Ay.     April  20, 
l»lft) 

1.  New  Tbial  «=>76(4)— Personal  Injubiks 
— Excessive  Dauagks. 

In  a  servant's  action  for  injuries  where 
the  plaintiff  sustained  a  cut  on  the  right  leg 
above  the  knee  seven  inches  long  and  one-half 
to  one  inch  in  depth,  was  confined  to  his  room 
for  six  weeks,  on  crutches  for  six  weeks,  and  at 
the  end  of  a  year,  his  leg  was  yet  sore  and  its 
freedom  of  movement  somewhat  impaired,  a 
verdict  of  $1,375,  while  large,  is  not  so  against 
the  evidence  as  to  justify  a  new  trial. 
.  [Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $  155;    Dec.  Dig.  <3=>76(4).] 

2.  New  Tsxai.  <e=376(l)  —  Excessive  Bbcov- 

EKY. 

The  mere  fact  that  a  pury  awards  higher 
damages  than  the  court  thmks  an  injury  jus- 
tifies, does  not  authorize  the  court  to  interfere 
with  the  verdict. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 
Cent  Dig.  §  153;    Dee.  Dig.  €=>76(1).] 

8.  Trial  ©=9l25(l)— Abgukents  of  Counsel. 
In  servant's  action  for  Injuries,  plaintiffs 
counsel  stated  that  plaindS  had  been  turned 
over  to  a  doctor  employed  by  defendant;  that 
opposing  counsel  had  said  in  substance  that 
railroads  had  to  be  carried  on,  men  assumed 
risks,  and,  if  plaintiff  got  hurt,  it  was  his  own 
fault;  and  that  in  reply  to  tins  be  had  to  say, 
"Has  it  come  to  the  time  in  this  country  that 
railroads  and  money  are  so  precious  and  blood 
and  bone  and  flesh  so  cheap,  that  they  can  op- 
erate their  cars  to  injure  a  fellow  bein^  or  a 
fellow  man?  Are  we  to  become  a  nation  of 
cripples?  Is  the  brood  to  become  less?"  Also, 
"Dr.  Robertson  said  he  took  twelve  stitches  and 
It  was  one-half  inch  deep,  and  I  suppose  Dr. 
Robertson  is  as  fair  a  man  as  any  of  the  physi- 
rians  on  your  side.  After  Dr.  Robertson  was 
called,  then  your  physician,  the  C.  &  O.  physi- 


cian, was  called  in."    Held  not  to  Justify  rever- 
sal on  the  ground  of  improper  argument 

[Ed.  Note.— For  other  cases,  see  Trial.  Omt 
Dig.  {  303;    Dec.  Dig.  <8=>125(1).] 

Appeal    from    Clrcnlt    Oourt,    Campbell 

County. 

Action  by  Charles  Witte  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judgment 
for  the  plaintiff,  and  defendant  appeals-  Af> 
firmed. 

Galvln  &  Galvin,  of  Cincinnati,  Ohio,  and 
W.  A.  Burkamp,  of  Newport  for  appellant 
B.  F.  Grazlani,  of  Covington,  and  Horace  W. 
Root,  of  Newport  for  appellee. 

CARROLL,  J.  The  appellee,  an  employ^ 
of  the  appellant  railway  company,  sustained 
personal  injuries  on  account  of  its  negli- 
gence, and  in  a  suit  for  damages  had  a  Judg- 
ment for  $1,375. 

A  reversal  is  asked  <xi  two  grounds: 
First  that  the  verdict  is  excessive;  and,  sec- 
ond, misconduct  on  the  part  of  counsel  for 
appellee  in  the  argument  of  the  case. 

[t]  The  injury  complained  of  consisted  of 
a  cnt  on  the  right  leg  above  the  knee  about 
seven  inches  long,  and  from  a  half  inch  to  an 
Inch  in  depth,  together  with  some  bruises. 
He  was  confined  to  his  room  for  about  six 
weeks  with  his  leg  propped  on  a  chair,  and 
after  this  he  walked  about  on  crutches  for 
about  six  weeks.  Tbe  trftl  occurred  a  year 
after  the  injury,  and  there  was  some  evi- 
dence that  his  leg  was  yet  sore,  and  the  loco- 
motion or  movement  of  the  leg  somewhat  im- 
paired, accompanied  by  a  sensation  of  numb- 


The  medical  evidence  for  the  company  was 
to  the  effect  that  the  wound  had  healed  with- 
out leaving  any  bad  effects. 

[1]  A  consideration  of  the  record  on  the 
subject  of  appellee's  injury  lucUues  ns  to 
the  opinion  that  the  damages  are  larger  than 
should  have  been  assessed,  but  at  the  same 
time  we  cannot  say  that  the  assessment  is  so 
flagrantly  against  the  evidence  as  to  author- 
ize us  to  order  a  new  trial  on  this  ground. 
The  mere  fact  that  a  Jury  awards  larger 
damages  than  we  think  the  Injury  Justified 
does  not  authorize  us  to  interfere  with  the 
verdict. 

[3]  On  the  trial  of  the  case,  during  the  ex- 
amination of  Dr.  Robertson,  a  witness  for 
appellee,  and  who  attended  him  as  a  physi- 
cian, he  said  that  after  making  two  or  three 
visits  he  turned  appellee  over  to  Dr.  Franz, 
who,  he  said,  was  at  the  time  the  assistant 
surgeon  for  the  appellant  company.  Coun- 
sel for  appellee  asked  the  court  to  exclude 
from  the  Jury  the  statement  that  Dr.  Franz 
was  the  assistant  surgeon  for  the  railway 
company,  and  this  motion  was  sustained,  the 
Jury  being  instructed  not  to  consider  the  evi- 
dence of  Dr.  Robertson  on  this  point 

The  bill  of  exceptions  shows  that  in  the  ar- 
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gnment  of  die  caae  oounsel  tar  iha  aitpellee 
said  to  the  Jnry  ttuit  opposing  ooonsel  said: 
"In  subatance,  tUa :  'That  the  buaineaa  of  the 
railroads  had  to  be  carried  on,  and,  naturally, 
of  course  men  assumed  certain  risks,  and,  if 
this  man  got  hurt,  wh^  that  was  his  own  fault.* 
I,  in  response,  say  this,  yonr  honor,  and  I  ad- 
dress myself  to  the  jury :  Has  it  come  to  the 
time  in  this  country  that  railroads  and  money 
are  so  precious,  and  blood  and  bone  and  flesh 
so  cheap,  that  tney  can  operate  their  cars  to  in- 
jure a  fellow  being  or  a  fellow  man?  Are  we 
to  become  a  nation  of  cripples?  Is  the  brood  to 
become  less?" 

Counsel  for  appellant  objected  to  the  fore- 
going argument  and  moved  that  the  swearing 
of  the  Jury  be  set  aside  and  the  case  con- 
tinued, and  also  moved  the  court  to  admonish 
the  jury  that  the  argument  was  improper, 
but  all  of  these  motions  were  overruled. 

Farther  along  In  the  argument  counsel 
for  appellee  said : 

"Dr.  Robertson  said  he  took  twdve  stitches 
and  it  was  half  an  inch  deep,  and  I  suppose  Dr. 
Robertson  is  as  fair  a  man  as  any  of  the  physi- 
cians offered  on  your  side.  «  *  •  After  Dr. 
Robertson  was  called,  then  your  physician,  the 
0.  &  O.  physician,  was  called  is." 

Counsel  for  appellant  objected  to  this 
statement,  saying  that  It  was  ruled  oat,  and 
in  response  the  court  said: 

"Yes;  the  defendant  made  a  motion  that  two 
physicians  be  appointed  to  examine,  and  the 
court  appointed  physicians." 

Whereupon  counsel  for  appellee  said: 
"We   have   an   exception   to   that   statement. 
Now  he  is  objecting  oecanse  I   said  that  this 
man.  Dr.  Franz,  of  the  C.  &  O.  Raihroad,  at- 
tended him  after  Dr.  Robertson." 

Counsel  for  appellant  then  said: 

"And  we  say  that  that  was  not  permitted  in 
evidence." 

In  answer  to  this  the  court  ruled  out  any 
testimony  about  Dr.  Franz  being  a  C.  &  O. 
physician,  because  it  was  not  then  proper, 
and  the  jury  were  instructed  to  disregard  it 
Counsel  for  appellee  then  said : 

"We  will  withdraw  that  part  of  it." 

It  should  be  further  stated  that  Dr.  Franz 
was  not  offered  as  a  witness  for  either  party. 

This  is  the  whole  of  the  alleged  objectlou- 
able  argument,  and  we  find  nothing  in  it 
that  would  warrant  us  in  reversing  the  case 
on  the  ground  of  improiwr  argument.  We 
have  frequently  ordered  new  trials  on  ac- 
count of  Improper  argument,  but  it  would  be 
pressing  the  rule  beyond  reasonable  bounds 
to  hold  that  the  argument  made  by  counsel 
for  appellee  was  so  objectionable  as  to  au- 
thorize a  reversal  of  the  case. 

The  judgment  Is  affirmed. 


DAMRON  et  aL  ▼.  DAMRON'S  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.    April  26, 
1918.) 

1.  Infants  «=>38— Sals  op  Land— Sutpoet. 
In  a  suit  under  Civ.  Code  Prae.  I  489,  to 
sell  the  interest  of  an  infant  in  land  to  provide 
for  bia  maintenance  and  education,  where  it  ap- 
peared that  he  also  owned  a  one-fourth  interest 


in  a  town  lot  worth  C2S0  and  a  one-half  inter> 
est  in  land  worth  $400,  that  the  tract  to  be 
sold  was  rough  mountainous  land  containing 
about  2,700  acres,  valuable  chiefly  for  its  min- 
eral and  timber,  and  producing  no  income,  but 
the  most  likely  of  his  property  to  enhance  in 
value,  that  the  sale  of  the  other  property  would 
provide  enough  for  his  immediate  education, 
and  that  the  sale  of  the  tract  would  provide 
more  than  was  required,  there  was  no  necessity 
for  the  sale  of  his  interest  in  the  tract. 

[Ed.  Note.— For  other  cases,  see  Infimts, 
Cent.  Dig.  |  84;    Dec.  Dig.  <8=938.] 

2.  Infants  «=>38— Sai.e  of  Pbopkbty— Pow- 
er OF  COUBT. 

The  chancellor  is  without  authority  to  sell 
an  infant's  realty  for  bis  maintenance  and  edu- 
cation in  the  absence  of  evidence  of  inability  of 
his  parents  to  maintain  and  educate  him. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  §  84;   Dec.  Dig.  «=»3a] 

3.  Infants  '8=»3&— Support— Sale  of  Land. 

In  a  snit  under  Civ.  Code  Prac  {  489,  to 
sen  the  interest  of  an  infant  in  a  tract  of  land 
to  provide  for  his  maintenance  and  education, 
evidence  held  insufficient  to  show  the  father's 
inability  to  support  and  educate  the  Infant 

[Ed  ^  Note.— For  other  cases,  see  Infants, 
Cent  tMg.  H  85-89;  Dec.  Dig.  (8=>39.] 

Appeal  from  Circuit  Court  Pike  County. 

Suit  for  sale  of  Infant's  lands  by  the  fa- 
ther and  guardian  of  Edgar  C.  Damron,  an 
infant  in  which  a  guardian  ad  litem  was  ap- 
pointed. Sale  ordered,  and  the  infant's  and 
the  purchaser's  exceptions  thereto  overruled, 
and  they  appeal.    Reversed  and  remanded. 

A.  li.  Ratliff  and  W.  W.  Reynolds,  both  of 
PikeviUe,  for  appellants.  J.  J.  Moore,  of 
PlkeTlUe^  for  appellee. 

CLAY,  G.  Edgar  C.  Damron,  an  infant  18 
years  of  age,  is  the  owner  of  an  undivided 
one-fourteenth  interest  in  a  tract  of  land 
lying  in  Pike  county  and  containing  about 
2,700  acres.  This  suit  was  brought  by  the 
father  and  guardian  of  the  infant  under 
subsection  3,  (  489,  of  the  Civil  Code  of  Prac- 
tice to  sell  the  Interest  of  the  infant  in  the 
above  tract  of  land  for  the  purpose  of  rais^ 
Ing  funds  for  his  maintenance  and  educa- 
tion. A  guardian  ad  litem  was  appointed, 
proof  taken  on  interrogatories  and  a  sale  or- 
dered. B.  F.  Pierce  became  the  purchaser,  at 
the  price  of  $35  per  acre.  The  sale  was  ex- 
cited to  on  the  ground  that  the  proof  was 
insufficient  to  authorize  a  sale,  and  that  the 
advertisement  of  the  sale  was  defective. 
These  exceptions  were  overruled,  and  both 
the  Infant  and  the  purchaser  appeal. 

It  appears  from  the  petition  and  proof 
that  the  land  In  controversy  is  rough,  moun- 
tainous land,  and  not  susceptible  of  cultiva- 
tion. It  is  valuable  chiefly  for  Its  mineral 
and  timber.  At  present  the  Infant  derives  no 
Income  from  the  property.  The  only  other 
property  he  owns  is  a  one-fourth  interest  in 
a  town  lot  worth  about  $250,  and  a  one-half 
interest  in  a  tract  of  land  worth  about  |40O. 
The  father  testifies  that  the  land  cannot  be 
divided  without  impairing  its  value,  and  that 
the  price  offered  and  bid  by  the  purchaser 
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Is  a  better  price  than  the  coal  companies 
have  been  paying  for  similar  lands.  He  also 
says  that  the  Infant  Is  an  eighth  grade  stu- 
dent, and  it  will  take  him  three  more  years 
to  finish  the  high  school;  that  the  comple- 
tion of  his  high  school  education  will  re- 
quire about  $1,500,  and  of  his  college  course 
about  $2,000  more.  The  father  also  says 
that  he  Is  not  able  to  give  the  Infant  an 
education,  and  that  at  present  the  Infant  Is 
not  deriving  any  Income  from'  the  land  in 
question,  or  from  any  other  lands  In  which 
he  has  an  interest  A  brother  of  the  Infant 
testifies  to  substantially  the  same  facts.  He 
says  that  It  will  require  about  $3,000  to  com- 
plete the  Infant's  education,  and  that,  so 
far  as  he  knew,  his  father's  financial  condi- 
tion was  not  such  as  would  permit  him  to 
educate  the  infant  to  any  extent  He  far- 
ther says  that  the  financial  condition  of  the 
infant  would  not  enable  him  to  procure  an 
education  without  the  benefits  derived  from 
the  sale  of  the  land.  Edward  Holley,  a 
dvll  engineer,  also  testifies  as  to  the  "rough 
character  of  the  lana,  and  says  that  It  can- 
not be  divided  without  Impairing  Its  value. 

[1]  The  courts  which  are  charged  with  the 
duty  of  looking  after  the  welfare  of  infante 
and  carefully  guarding  their  property  rights 
should  not  order  a  sale  of  their  real  estete, 
even  for  th%  purpose  of  their  maintenance 
and  education,  except  In  a  case  of  clear  ne- 
cessity. Here  the  land  sought  to  be  sold  Is 
valuable  chiefly  for  Ite  mineral  and  timber. 
While  the  purchase  price  may  be  all  that  It 
is  reasonably  worth  at  the  present  time,  it 
is  by  no  means  probable  that  ite  value  will 
decrease.  On  the  contrary,  It  Is  altogether 
likely  that  the  land  will  increase  In  value. 
Though  it  may  be  true  that  the  Infant  at  the 
present  time  intends  to  complete  both  his 
high  school  and  college  courses— a  fact  which 
the  record  falls  to  show — yet  common  expe- 
rience tells  us  that  young  men  not  Infrequent- 
ly abandon  their  intentions  respecting  the 
completion  of  their  education.  The  proceeds 
of  the  sale  in  this  Instence  amount  to  about 
$4,500.  It  Is  clear  that  this  sum  will  not  be 
required  for  the  Infant's  present  maintenance 
and  education,  and  whether  or  not  the  great- 
er portion  of  it  will  be  required  for  his  fu- 
ture necessities  Is  altogether  problematical. 
On  the  other  hand,  he  has  an  Interest  in  two 
other  small  tracto  of  land,  which  are  not  so 
likely  to  increase  In  value  as  the  tract  in 
controversy,  and  the  proceeds  of  the  sale  of 
these  two  tracte  would  be  suflSdent  for  his 
present  necessities.  Under  the  circumstances 
It  would  seem  to  be  the  part  of  wisdom  to 


sell  the  two  smaller  tracts;  which  are  not 
likely  to  Increase  In  value,  and  whose  pro- 
ceeds will  be  sufficient  for  the  infant's  pres- 
ent necessities,  rather  than  sell  the  tract  In 
controversy,  which  will  probably  increase  in 
value,  for  a  sum  far  in  excess  of  his  present 
necessities,  and  for  a  purpose  which  may  nev- 
er require  the  expenditure  of  any  consider- 
able portion  of  that  sum.  It  Is  clear,  there- 
fore, that  the  facte  and  drcumstences,  aa 
shown  by  the  record,  do  not  make  out  a  clear 
case  of  necessity  for  the  sale  of  the  Infant's 
Interest  in  the  tract  In  controversy. 

[2]  We  may  also  add  that  the  chancellor  is 
without  authority  to  sell  an  Infant's  real  es- 
tete for  his  maintenance  and  education,  tn 
the  absence  of  evidence  of  Inability  of  his 
parente  to  mainteln  and  educate  him.  Tay- 
lor et  al.  V.  Taylor's  Guardian  et  al.,  149  Ky. 
TOT,  149  S.  W.  1000,  Ann.  Gas.  1914B,  2T5 ; 
Dixon  V.  Hoslck,  101  Ky.  281,  41  S.  W.  282, 
19  Ky.  Law  Rep.  387;  Campbell  v.  Goodln, 
128  Ky.  278,  108  S.  W.  248,  32  Ky.  Law  Rep. 
1137. 

[3]  On  this  question  the  brother  of  the  In- 
fant says:  "The  financial  condition  of  our 
father,  so  far  as  I  know,  would  not  permit 
him  to  educate  Edgar  C.  Damron  to  any  ex- 
tent" The  father  himself  says:  "I  am  not 
able  to  give  him  an  education."  Very  few 
people  agree  with  respect  to  their  financial 
ability  to  help  others.  Their  opinions  vary 
with  their  characters  and  their  particular 
polnte  of  view.  One  father  whose  financial 
ability  Is  unquestioned  may  honestly  believe 
that  his  Income  Is  not  sufficient  to  enable  him 
to  mainteln  and  educate  his  chUd,  especially 
If  that  child  has  some  property  of  his  own. 
Another  parent,  under  the  same  drcumstenc- 
es, will  readily  concede  his  ability  and  Incli- 
nation to  bear  such  a  burden.  We  therefore 
conclude  that  a  case  of  this  kind  should  not 
turn  on  a  mere  expression  of  opinion  by  the 
father  that  he  is  unable  to  mainteln  and  edu- 
cate the  child.  He  should  stete  the  facte,  so 
that  the  court  Iteelf  can  pass  on  the  question 
of  his  ability.  To  that  end  he  should  stete 
the  amount  and  character  of  his  property, 
his  Income  therefrom  and  from  other  sources, 
and  give  a  list  of  the  members  of  his  family 
dependent  on  him.  We  therefore  conclude 
that  the  evidence  In  this  case  Is  tnsuffldent 
to  show  the  father's  inability  to  support  4nd 
educate  the  infant 

The  foregoing  conclusions  make  it  unneces- 
sary for  us  to  pass  on  the  suffldency  of  the 
advertisement 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  oplni<m. 
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JONES  y.  HAZARD  DEAN  COAD  00.  et  aL 

(Court  of  Appeals  of  Kentucky.     April  21, 
1916.) 

1.  Tbiai,  «s»5— Tebu  of  Ooubt— BQirrrABtB 
Action^Statutks. 

Civ.  Code  Prac.  |  366^  provides  tliat  plain- 
tiff shall  be  entitled  to  a  tnal  in  an  equitable  ac- 
tion .at  the  first  term  after  the  summons  has 
been  served  on  all  of  the  defendants,  if  no  issue 
of  fact  is  made  by  the  pleadings,  or  if  plaintiff 
consent  that  the  statement  of  the  answer  be  tak- 
en as  true,  and  section  S67a,  subsec.  5j  provides 
that  suits  in  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  issu^  have  been 
completed,  or  by  the  provisions  of  the  act  have 
been  completed  30  days  before  the  commence- 
ment of  the  term.  Summons  in  an  action  in 
equity  on  both  the  petition  and  crosa-petltion 
were  duly  served,  and  the  answers  made  iaaues 
of  fact,  and  there  was  no  consent  that  the  an- 
swers be  taken  as  true,  and  such  answers  were 
not  filed  in  time  for  the  issues  to  be  completed 
80  days  before  the  commencement  of  the  first 
term  of  the  court  succeeding  the  institution  of 
the  action.  Held,  that  a  submission  and  judg- 
ment on  both  the  petition  and  cross-petition  at 
that  term  was  premature  and  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  11,  12;   Dec.  Dig.  «=>6.] 

2.  Appkai.  and  Ebbob  4=9l99— Pbesertation 
OF  Question  Bei/OW  —  Pskuatobb  JtJDO- 

MEN'T— STATOTBS. 

Under  Civ.  Code  Prac.  {  517,  providing  that 
to  render  a  judgment  before  the  action  stands 
for  trial  under  the  Code  shall  be  a  clerical  mis- 
prision, section  616,  providing  that  a  misprision 
of  the  clerk  shall  not  be  ground  for  an  appeal 
until  it  has  been  presented  and  acted  upon  in 
the  circuit  court,  and  section  518,  subsec.  8, 
conferring  on  the  court  rendering  the  Judgment 
power  after  the  term  to  vacate  it  for  a  mispri- 
sion of  the  clerkj  an  appeal  from  a  premature 
submission  and  judgment  would  be  dismissed, 
where  the  appellants  had  not  attempted  to  cor- 
rect the  clerical  misprision  in  the  court  below 
before  taking  iJieir  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  114a-ll50,  llK,  1155; 
Dec.  Dig.  <Si=»199.] 

Appeal  fiwm  Oircnit  Court,  Perry  Oonnty. 

Action  In  equity  by  D.  T.  Oombs  against 
W.  M.  Jones  and  the  Hazard  Dean  Coal 
Company,  with  cross-action  by  tbe  Coal  Com- 
pany against  Jones.  Judgment  for  plaintiff 
against  botli  defendants,  and  they  appeal, 
and  Judgment  toz  the  Coal  Company  against 
Jones,  from  which  he  appeals.  Appeal  of 
each  dismissed. 

Wootton  &  Morgan,  of  Hazard,  and  Mmer 
D.  Hays  and  J.  Smith  Hays,  both  of  Win- 
cbester,  for  appellant.  J.  B.  Eversole,  H. 
C.  Faulkner,  Miller  &  Wheeler,  and  D.  T. 
Combs,  all  of  Hazard,  for  appelleea 

tSBTTLEi,  J.  By  a  Judgment  of  the  Per- 
ly  circuit  court  In  the  action  In  equity 
<^  D.  Y.  Combs  T.  W.  M.  Jones  and  Hazard 
Dean  Coal  Company,  and  the  cross-action  in 
the  same  case  of  Hazard  Dean  Coal  Com- 
pany T.  W.  M.  Jones,  Combs  recovered  of 
both  Jones  and' Hazard  Dean  Coal  Company 
toi  shares  of  the  capital  sto<^  of  the  Haz- 


ard Dean  Coal  Company,  of  the  par  value  of 
$100  each,  if  to  be  had,  and.  If  not,  91,000, 
the  cash  value  of  the  whole  of  such  stock,  with 
Interest  from  the  date  of  the  Judgment  and 
costs;  and  the  Hazard  Dean  Coal  Company 
on  Its  cross-petition  recovered  of  W.  M.  Jones 
$1,500,  with  Interest  from  the  date  of  the  Judg- 
ment and  its  costs.  Jones  has  oppealed  from 
the  judgment  as  to  each  recovery,  and  the 
Hazard  Dean  Coal  Company  from  so  much 
thereof  as  allowed  the  recovery  In  favor  of 
Combs  against  It 

[1]  It  Is  the  contention  of  the  appellant 
W.  M.  Jones  that  the  case,  neither  on  the 
petition  nor  cross-petition,  stood  for  trial 
at  the  term  of  the  circuit  court  during  which 
the  Judgment  appealed  from  was  rendered, 
and  that  its  submission  and  the  Judgment 
rendered  on  both  the  petition  and  cross-peti- 
tion were  premature  and  unauthorized.  Tills 
contention  seems  to  be  ctound.  Section  366, 
Civil  Code,  provides: 

"The  plaintiff  sliall  be  entitled  to  a  trial  in 
an  equitable  action,  at  the  first  term  after  the 
summons  has  been  served  on  all  the  defendants 
as  provided  in  section  102,  if  no  issue  of  fact 
be  made  by  the  pleadings;  or,  if  the  plaintiff 
consent  that  the  statements  of  the  answer  may 
be  taken  as  true." 

Summons  In  the  case,  on  both  the  peti- 
tion and  cross-petition,  had  been  served  as 
required  by  section  102,  Civil  Code,  but  the 
answers  to  the  petition  and  cross-petition 
made  Issues  °of  fact,  and  there  was  no  con- 
sent that  the  statements  of  the  answers  be 
taken  as  true;  and  such  answers,  though 
filed  without  substantial  default  on  the  part 
of  the  parties  making  them,  were  not  filed 
in  time  for  the  issues  to  be  completed  30 
days  before  the  commencement  of  the  first 
term  of  the  court  succeeding  the  Institution 
of  the  action,  as  provided  by  section  367a, 
subsec.  6,  Civil  Code,  which  declares: 

"Suits  in  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  issues  shall  have 
been  completed  or,  by  the  provisions  of  this  act 
shall  have  l>een  completed  thirty  days  l>efore  the 
commencement  of  the  term." 

See  Board  of  Ooundlmen  T.  Brlslan,  126 
Ky.  477,  104  S.  W.  811,  81  Ky.  Law  Rep. 
867;  Id.,  126  Ky.  477,  104  S.  W.  1199,  32 
Ky.  Law  Rep.  377;  Combs  v.  Va.  Coal  Co., 
98  S.  W.  1013,  80  Ky.  Law  Rep.  408. 

[2]  In  this  case  appellant  had  no  oppor- 
tunity to  take  his  proof  or  otherwise  proper- 
ly prepare  his  case  for  trial,  but,  notwith- 
standing the  conclusive  showing  made  of 
the  premature  submission  of  the  case  and 
rendition  of  the  Judgment,  both  on  the  peti- 
tion and  cross-petition,  the  reversal  of  same 
would  tie  unauthorized,  for  section  617,  Civil 
Code,  provides : 

"It  shall  be  deemed  a  clerical  misprision:  (1)' 
To  render  judgment  before  the  action  stood  for 
trial  pursuant  to  the  provisimia  of  this  Code. 
•    •    • » 
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And  section  516  proTides: 

"A  misprision  of  the  clerk  shall  not  be  a  ground 
for  an  appeal  until  the  same  shall  have  been 
presented  and  acted  upon  in  the  circuit  court." 

Section  518,  snbsec.  8,  Civil  Code,  confers 
apon  the  court  In  which  a  Judgrment  has  been 
rendered  power,  after  the  expiration  of  the 
term,  to  vacate  It  for  a  mleqprlslon  of  the 
clerk ;  and  there  was  In  this  case  no  attempt 
upon  the  part  of  either  the  appellant  Jones 
or  the  Hassard  Dean  Coal  Company  to  cor- 
rect the  dlerlcal  misprision  In  the  court  below 
before  taking  or  granting  the  ai^eaL 

For  the  reasons  indicated,  the  appeal  of 
each  la  dismissed. 


CINCINNATI,  N.  O.  ft  T.  P.  EY.  CO.  t. 
LUKE. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1916.) 

1.  CABBiEsa  «s>218(3)  —  Oabbiaqk  ot  Livk 
Stock  —  Stipulation  as  to  PBESBNTiNa 
CiiAiu  fob  Damages. 

A  reasonable  stipulation  in  reference  to 
presenting  a  claim  for  damages  under  a  contract 
for  the  carriage  of  live  stock  is  valid  and  en- 
forceable, and  the  shipper  must  show  compli- 
ance before  he  can  maintain  an  action  against 
the  carrier  to  recover  the  character  of  damages 
covered  by  the  stipulation. 

[Ed.  Note.— For  other  cases,  see  Carrlera, 
Cent.  Dig.  {|  674-696,  938;  Dec.  IMg.  «=> 
218(3).] 

2.  Cabbibbs  9s»218(6)  —  Oabbiaob  or.  Livk 
Stock  —  Stipulation  as  to  Notiok  ow 
CJiAiu— Mattbb  Covebsd. 

A  stipulation  in  the  bill  of  lading  for  the 
shipment  of  live  stock  that  no  claim  for  dam- 
ages should  be  allowed,  paid,  claimed,  or  sued 
for  unless  the  shipper  gave  prompt  notice  to  the 
nearest  agent  of  the  carrier,  etc.,  did  not  cover 
the  shipper's  claim  for  damages  through  the 
railroads  breach  of  agreement  to  accord  the 
shipper  tbeprivilege  of  taking  the  cattle,  ship- 
ped from  E^tucky  to  Chicago,  oS  at  Cincin- 
nati, Ohio. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  8S  674-696,  940-945,  949;  Dec.  Dig. 
<S=»218(6).] 

8.  Cabbibbs  9=>2]2  —  Cabbiaob  of  Lotk 
Stock— Duty  to  Dbxivkb— Consioneb. 
Where  cattle  shipped  from  Kentucky  were 
consigned  to  "C,  R.  «  Co.,  Chicago,  Illinois, 
care  of  G.  ft  E.,  Cincinnati,  Ohio,"  independent 
firms  of  cattle  brokers  in  the  separate  cities, 
Cincinnati  being  on  the  route  of  uie  shipment, 
it  was  the  duty  of  the  railroad  to  deliver  the 
shipment  to  the  Cincinnati  firm  at  such  city. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  81  918,  919;    Dec.  Dig.  «8='212.] 

4.  Cabbibbs  $=»206  —  Cabbiaob  of  Live 
Stock  —  Ambiquitt    in    Contbact— Oon- 

STBUCnON. 

An  ambiguity  in  a  contract  for  the  ship- 
ment of  live  stock  in  designating  the  consignee, 
or  in  not  clearly  showing  who  they  are,  or  the 
place  of  destination,  should  be  construed  most 
favorably  to  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  }§  918,  920,  923;  Dec.  Dig.  «=» 
205.] 

6.  EviDBNOK  «=»460(5)  —  Faboi.  Bviobnob  — 
Ambiodity— Shipping  Contbact. 

Where  ambiguity  or  uncertainty  in  a  con- 
tract for  the  shipment  of  live  stock  exists  as  to 


who  are  the  consignees  or  what  tbe  place  of 
destination,  oral  evidence  is  admiasible  to  ex* 
plain  the  matter. 

[Ed.  Note.— For  other  cases,  see  Evidenceu 
Cent  Dig.  }  2071;    De&  Dig.  <S=9450(5).] 

Appeal  from  Clrcait  Cioart,  Soott  County. 

Suit  by  J.  L.  I/uke  against  the  Cincinnati, 
New  Orleans  ft  Texas  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend. 
ant  appeals.    Affirmed. 

J.  Craig  Bradley,  of  Oeorgetown,  for  ap- 
pellant li.  F.  Sinclair,  of  Georgetown,  for 
appellee^ 

CARROIli,  J.  The  appellee  brought  tbis 
suit  against  tlie  appellant  company  to  recover 
damages  growing  oat  of  its  failnre  to  stop  a 
shipment  of  cattle  at  Cincinnati,  Ohio.  The 
cattle,  as  claimed  by  appellee,  were  shipped 
from  Georgetown,  Ky.,  to  Chicago,  111.,  with 
tbe  privilege  to  the  shipper  of  taking  them  off 
at  Cincinnati,  Ohio,  through  which  place  they 
wonld  pass  on  the  journey  from  Georgetown 
to  Chicago,  for  the  porpoee  of  selling  them. 
If  he  desired  to  do  so.  But  the  railroad  com- 
pany shipped  the  c&ttle  through  from  George- 
town to  Chicago  without  stopping  them  in 
Cincinnati  in  accordance  with  the  contract 
and  the  direction  of  the  shipper ;  and  it  is  the 
difference  between  the  Cincinnati  market  and 
tlie  Chicago  market,  as  well  as  the  expense 
attending  the  shipment  of  the  cattle  from 
Cincinnati  to  Chicago,  that  tbe  appellee 
sought  to  and  did  recover  In  this  action. 
Two  grounds  are  relied  on  for  reversal 

The  bill  of  lading,  which  manifested  the 
contract  between  the  shipper  and  the  railroad 
company,  stipulated,  in  clause  13,  that: 

"No  claims  for  damages  which  may  accrue  to 
said  shipper  under  this  contract  shall  be  allow- 
ed or  paid  by  said  carrier,  or  claimed,  or  sued 
for  in  any  court  by  said  shipper,  unless  said 
shipper  gives  prompt  notice  of  said  damages  to 
the  nearest  agent  of  said  carrier,  thereby 
enabling  said  carrier  to  make  an  inspection  of 
the  stock  alleged  to  be  damaged,  and,  unless 
claim  for  such  loss  or  damage  shall  be  made 
in  writing  and  verified  by  an  affidavit  of  said 
shipper,  or  his  agent,  and  filed  with  the  freight 
claim  department  of  said  carrier  in  the  city  of 
Cincinnati,  Ohio,  within  five  days  from  the  time 
said  stock  is  removed  from  said  car  or  cars." 

And  the  trial  court  sustained  a  demurrer  to 
an  answer  pleading  and  relying  on  this  clause 
in  the  contract  and  the  failure  of  the  ap- 
pellee to  give  the  notice  ther^n  spedfled  as 
a  bar  to  the  acUod. 

[1]  It  is  w^  settled  ttiat  a  reasonable 
stipulation  in  reference  to  presenting  a  claim 
for  damages  in  a  contract  for  carriage  is  val- 
id and  enforceable,  and  that  ttie  shipper  must 
show  compliance  with  its  terms  before  he 
can  successfully  maintain  an  action  against 
the  carrier  to  recover  the  (diaiacter  of  dam- 
ages contemplated  by  the  condition.  Howard 
ft  Callahan  v.  Illinois  Central  R.  R.  Co.,  161 
Ky.  783,  171  8.  W.  442;  Armstrong  v.  Illi- 
nois Central  R.  R.  Co.,  162  Ky.  6S9,  172  8. 
W.  947 ;  Adams  Express  Co.  v.  Ck>ok,  162  Ky. 
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582,  172  S.  W.  1096;  M.,  K.  &  T.  Ry.  Co.  r. 
Harrlmaix  Bros.,  227  U.  S.  667,  33  Sup.  Ct 
397,  S7  L.  Ed.  690;  Adams  Express  Co.  t. 
Croninger,  228  U.  S.  491,  33  Sup.  Ct  148,  67 
U  Ed.  314,  44  L.  B.  A.  (N.  S.)  257. 

[2]  The  nile  tbos  being  that  a  cmidltlon 
each  as  we  have  described  in  a  contract  of 
Bbipment  Is  valid,  ttae  question  arises:  Did 
tbe  clanse  in  the  contract  relied  on  embrace 
a  claim  for  damages  such  as  was  asserted  in 
this  case?  We  think  not  Under  a  fair 
construction  of  this  clause  in  the  contract 
the  shipper  is  only  required  to  give  the  notice 
provided  for  when  he  is  seeking  to  recover 
damages  on  account  of  some  physical  injury 
or  loss  suffered  by  the  live  stock  In  course 
of  transportation,  or  while  it  is  in  the  cus- 
tody or  under  the  control  of  the  carrier,  and 
it  does  not  apply  to  or  include  a  claim  for 
damages  such  as  was  asserted  in  this  case. 
Tlie  appellee,  as  shipper,  did  not  seek  to  re- 
cover damages  for  any  Injury,  physical  or 
otherwise,  sustained  by  the  stock.  His  claim 
was  based  on  tbe  ground  that  the  railroad 
oomx>any  committed  a  breach  of  Its  contract 
of  carriage  in  refusing  t»  stop  the  cattle  at 
Cincinnati,  Ohio,  for  sale.  The  other  ground 
relied  on  for  reversal  is  the  failure  of  the 
trial  court  to  order  a  directed  verdict  in  fa- 
vor of  the  railroad  company.  In  order  to  set 
forth  tbe  basis  of  this  contention  so  that  It 
may  be  clearly  understood,  it  should  be  stated 
that  the  appellee  in  his  petition  alleged  that 
in  the  ccmtract  of  carriage  tbe  railroad  com- 
pany agreed  to  carry  the  cattle  to  Chicago, 
III.,  with  the  privilege  on  his  part  of  stop- 
ping them  for  sale  at  Cincinnati,  Ohio,  and 
that  it  refused  to  stop  the  cattle  at  Cincln- 
nati,  to  his  damage  in  the  sum  claimed.  In 
Its  answer,  after  setting  up  the  interstate 
nature  of  the  shipment  and  that  it  was  sub- 
ject to  the  rules  and  regulations  concerning 
Interstate  shipments  made  and  provided  by 
the  laws  of  the  United  States,  the  railroad 
company  averred  that  the  written  contract 
was  for  shipment  direct  from  Georgetown  to 
Chicago  without  any  stopover  at  CindnnatL 
It  farther  set  up  that,  under  ttae  pTovislons 
of  the  act  of  Congress  covering  Interstate 
OHnmerce,  it  prepared  and  filed  with  the  In- 
terstate Commerce  Commission,  and  publish- 
ed and  printed  a  schedule  showing  the  freight 
rates  for  interstate  shipments  in  general,  and 
for  this  shipment  in  iwrtlcular,  as  provided 
In  said  act,  tliat  the  rate  from  Georgetown, 
Ky.,  to  Chicago,  111.,  for  tbe  stock  in  questitm 
was  c«mtalned  In  the  schedule  filed  by  it 
with  the  Interstate  Commerce  Commission, 
and  that  it  did  not  i»ovlde  for  any  sb^t-over 
at  Cincinnati  for  the  purposes  of  sale. 

It  farther  averred  that  the  contract  set 
op  by  the  appellee  that  he  should  have  tbe 
privilege  of  stopirtng  the  cattle  at  Clndn- 
natt,  Olilo,  for  purposes  of  sale  was  not  con- 
tained in  the  written  contract,  and  would 
have  been  a  special  privilege  granted  to  him, 
as  w^  as  an  nndue  and  unreasonaUe  ad- 


vantage that  it  was  forbidd^i  by  the  act  of 
Congress  and  the  rules  of  the  Interstate 
Commerce  Commission  to  grant,  and  there- 
fore the  contract  relied  on  by  appellee  was 
void  and  nonenforceable. 

It  was  further  shown  in  an  agreed  stipu- 
lation of  fact  that  there  was  no  rate  on  cat- 
tle shipped  from  Georgetown  to  Chicago 
providing  for  a  stop-over  for  sale  purposes 
at  Cincinnati,  and  that  the  contract  of  ship- 
ment and  tbe  rate  of  freight  charged  was 
in  accordance  with  the  published  tariff  rate 
of  the  company  oq  file  with  the  Interstate 
Oommerce  Commission. 

Tbe  evidence  for  the  appellee  showed  with- 
out contradiction  that,  when  tbe  contract  of 
shipment  was  entered  into  at  Georgetown 
between  appellee  and  tbe  agent  of  the  com- 
pany at  that  place,  it  was  understood  and 
agreed  between  them,  independent  of  tbe 
written  contract,  that  although  the  cattle 
were  consigned  to  Chicago,  lU.,  appellee 
should  have  the  privilege,  if  he  desired  to 
exercise  it,  of  stopping  them  on  their  Journey 
at  Cincinnati  for  purposes  of  sale.  It  is 
further  shown  without  dispute  in  his  behalf 
that  he  intended  to  stop  the  cattle  at  Cin- 
cinnati, and  there  sell  them,  and  endeavor- 
ed so  to  do,  but  that  the  company,  in  viola- 
tion of  the  contract,  failed  and  refused  to 
Btop  the  cattle  at  Cincinnati  and  carried 
them  directly  from  Georgetown  to  Chicago. 

In  tbe  bill  of  lading,  which  constitutes  the 
written  contract  between  the  parties  and 
by  the  conditions  of  which  their  rights  must 
be  determined  under  the  head  of  "Consignee, 
Destination,  and  Route,"  we  find  this:  "Clay, 
Robinson  ft  Ca,  CUcago,  111,  care  of  Green 
&  Embry,  Cincinnati,  Ohio."  This  is  all 
that  the  contract  contains  in  reference  to 
who  are  the  consignees  or  the  place  of  des- 
tlnatioa,  and  it  will  be  observed  tliat  two 
consignees  are'  named,  one  In  Chicago,  111., 
and  the  other  in  Cincinnati,  Ohio.  Manifest- 
ly it  was  not  intended  that  the  stock  should 
be  shipped  to  Clay,  Robinson  ft  Co.,  Chicago, 
IlL,  in  care  of  Green  ft  Bmbry,  of  Ctodn- 
naU,  Ohio,  as  it  appears  in  the  record  tliat 
caay,  Robinson  ft  Co.  ate  cattle  brokers  lo- 
cated in  and  doing  business  in  Chicago,  and 
that  Green  ft  Embry  aro  cattle  brokers  lo- 
cated at  and  doing  business  in  Cipclnnati, 
and  that  neither  is  a  branch  of  tbe  other. 
They  are  indei)endent,.  distinct  concerns,  one 
conducting  its  business  at  Cincinnati,  and 
the  other  at  Chicago. 

[3]  With  thia  understanding  of  the  rec- 
ord, about  which  there  is  no  dispute,  and, 
looking  to  the  contract  alone  for  the  pur- 
pose of  ascertaining  who  were  the  consignees 
and  tbe  destination  of  the  cattle,  it  would 
appear  ttiat  the  cattle  were  consigned  to 
Clay,  Robinson  ft  Ca,  Chicago,  and  to  Green 
ft  Embry,  at  OtncinnatL  Cincinnati  is  on 
the  route  the  cattle  took  on  their  Journey  be- 
tween Georgetown  and  Chicago,  and  under 
the  contract,  aa  the  cattle  were  omsigned  to 


Digit 


zed  by  Google 


1134 


184  SOUTHWESTERN  REPORTER 


(Ky. 


Green  &  Embry  at  Cincinnati,  we  think  it 
was  the  duty  of  the  company  to  hare  deliv- 
ered them  to  this  firm  at  that  place.  If 
they  had  been  so  delivered,  the  shipper  could 
not  hare  complained,  because  his  agreement, 
aside  from  the  written  contract,  was  that 
they  were  to  be  stopped  at  Cincinnati  for 
sale,  although  we  do  not  find  it  necessary  to 
put  the  right  of  the  shipper  to  have  the  cat- 
tle stopped  at  Cincinnati  for  sale  on  the 
oral  contract  to  this  effect  admittedly  made 
between  the  shipper  and  the  railroad  agent 
at  Georgetown. 

The  argument  of  counsel  for  the  railroad 
company  Is  that  under  the  written  contract 
the  cattle  were  to  be  shipped  directly  from 
Georgetown  to  Chicago,  but  the  written  con- 
tract does  not  clearly  show  that  Chicago  wm 
the  destination  of  the  cattle.  On  the  con- 
trary, we  thtnlc  it  shows  that  they  were  to 
be  sldpped  first  to  Cincinnati.  Whether 
they  might  afterwards  be  shipped  to  Chicago 
from  Cincinnati  on  the  contract  made  and 
bill  of  lading  issued  at  Georgetown  is  a 
question  not  necessary  to  be  decided,  as  it 
is  not  a  material  one  in  the  case.  But  we 
think  it  reasonable,  and  may  so  assume  that, 
if  the  cattle  had  been  put  off  at  Cincinnati, 
and  the  shipper  after  this  was  done  had 
concluded  to  send  them  to  Chicago,  be  would 
need  to  have  made  a  new  contract  concern- 
ing the  carriage  from  Cincinnati  to  Chicago, 
as  his  right  to  sliip  under  the  contract  made 
at  Georgetown  would  have  ended  when  the 
cattle  were  taken  fr<xn  the  cars  at  Cincin- 
nati and  delivered  to  the  party  named  as 
consignee  at  that  place. 

A  large  part  of  the  argument  of  counsel 
for  the  railroad  company  is  taken  up  with 
a  discussion  of  the  contention  that  under  the 
Interstate  Commerce  Act,  and  under  the 
rules  and  regulations  relating  thereto,  the 
terms  of  a  written  contract,  such  as  the  bill 
of  lading  entered  into  between  the  shipper 
and  the  railroad  company,  cannot  be  varied 
or  contradicted  by  parol  agreement  made 
between  the  shipper  and  the  agent  of  the 
company  with  whom  the  initial  contract  Is 
made.  Whether  under  any  circumstances  a 
written  contract  may  be  varied  or  contra- 
dicted by  oral  agreements  between  the  ship- 
per and  the  agent  of  the  company,  we  do  not 
deem  it  necessary  to  express  an  opinion  con- 
cerning, because  we  think  the  written  con- 
tract Itself  Eihows  that  the  stock  were  con- 
signed to  Green  ft  Embry  at  Cincinnati,  and, 
as  this  place  was  between  Georgetown  and 
Chicago,  it  was  the  duty  of  the  company  to 
deliver  the  stock  to  tibe  consignees.  Green  & 
Embry,  at  OlndmuttL 

[4, 1]  We  are  fartiier  of  the  opinion  tliat, 
if  it  should  be  considered  tliat  the  contract 
is  ambiguous  in  designating  the  consignees, 
or  in  not  clearly  showing  who  the  consignees 
were  or  the  place  of  destination,  this  am- 
biguity should  be  construed  most  favorably 


to  the  shipper,  and,  if  the  ambiguity  or  un- 
certainty In  the  contract  is  of  such  a  nature 
as  to  require  oral  evidence  to  explain  its 
meaning  or  maHe  it  dear,  such  evidence  may 
be  Introduced  for  this  purpose.  A  railroad 
company  cannot  prepare  and  hand  to  the 
shipper  for  his  signature  an  uncertain  or 
ambiguous  contract,  and  then  deny  the  ship- 
per the  right  to  make  plain  what  was  the  un- 
derstanding between  him  and  the  agent  at 
the  time  the  contract  was  entered  into. 
Wherefore  the  Judgment  is  affirmed. 


PRUITT  V.  GOLDSTEIN  MILLINERT  CO. 

(Court  of  Appeals  of  Kentucky.    April  26, 
1916.) 

1.  Masteb  and  Sesvant  4=9302(2)— Mabtkb's 
LiABrLrrr  to  Tribd  Psbsonb—^landkb. 

A  master  ia  not  liable  for  slander  spoken  by 
an  employ^,  even  when  acting  In  the  scope  of 
his  employment,  unless  the  master  authorizes 
or  ratifies  the  slander. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  1218,  1219;    Dec.  Dig. 

«B93(ffi(2).] 

2.  Mabtkb  and  Sbbvakt  ^93Ck3— Mastkbs' 
Liability  to  Thibd  Pbbsons— Si.andeb— 
Ratification. 

The  mere  retention  in  service  of  an  employ^ 
after  the  master's  knowledge  that  the  employ^ 
has  spoken  a  slander  does  not  ratify  the  slander 
so  as  to  make  the  master  liable  therefor,  since 
for  ratification  there  must  be  both  a  knowledge 
of  the  act  and  an  intention  to  ratify  it. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1234;  Dec.  Dik.  «=» 
308.J 

Appeal  from  Circuit  Court,  J^eraon  Coun- 
ty, Common  Pleas  Branch,  Fourth  Divlsioo. 

Action  for  Blander  by  Ethel  Pruitt  against 
the  Goldstein  Millinery  Company.  Judgment 
for  the  defendant,  and  plaintiff  appeals. 
AflOrmed. 

O'Doherty  &  Yonts,  of  Louisville,  for  ap- 
pellant   Alfred  Selllgman  and  Selligman  & 
I  SelUgnmn,  all  of  Louisville,  for  appellee. 

THOMAS,  J.  The  appellee  (def aidant  below) 
is  a  partnership  composed  of  Barney  Goldstein 
and  Leo  Goldstein  as  members,  and  the  part- 
nership is  engaged  in  the  millinery  business'  in 
the  city  of  LonisviUe  under  the  firm  name  <^ 
Goldstein  Millinery  Company.  The  appellant 
(plaintiff  below)  was  employed  by  and  work- 
ing in  the  store  of  the  defendant  as  a  sales- 
lady. The  two  members  of  the  partnership 
are  nonresidents  of  tliat  city,  residing  in 
Chicago,  111.,  and  the  general  management 
and  conduct  of  the  store  was  in  charge  of  a 
brother  of  the' two  partners,  one  Edward  A. 
Goldstein.  Some  time  previous  to  the  11th 
day  of  February,  1915,  which  is  the  day  tlUs 
suit  was  Hied,  the  manager  of  the  firm,  Ed- 
ward A.  Goldstein,  ia  alleged  to  have  fals^ 
and  malicionsly  spoken  of  and  concerning 
the  plaintiff  in  the  presence  and  hearing  of 
divers  persons,  these  words: 
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"Yon  have  stolen  some  goods  from  this  com- 
pany (meaning  the  Goldstein  Millinery  Com- 
pany) and  if  you  don't  bring  these  goods  back 
with  f25  by  6  o'dock  this  afternoon,  I  will  have 
a  p<diceman  arrest  you,  and  you  will  spend  a 
very  pleasant  Thanksgiving  in  jail." 

To  recover  damages  for  this  dander  the 
plaintiff  filed  suit  against  the  two  members 
of  the  partnership  and  its  general  manager, 
charging  that  aU  three  of  them  were  mem- 
bers of  the  firm,  but  the  petition  was  after- 
wards amended  In  which  the  facts  concern- 
ing the  membership  of  the  firm,  as  well  as 
the  relation  which  Edward  A.  Ooldstein  sus- 
tained to  It,  were  fully  stated,  and  in  which 
amendment  the  snit  was  dismissed  as  to  the 
general  manager.  The  usual  allegations  In 
a  petition  of  this  character  are  found  In 
this  one,  but  In  addition  it  Is  charged  in  the 
pleadings  as  amended  that  the  general  man- 
ager had  full  charge  and  control  of  the  busi- 
ness, with  power  to  employ  and  discharge 
necessary  servants  and  clerks,  and  that  he 
spoke  the  wordsr  while  acting  within  the 
scope  of  his  employment,  and  by  reason 
thereof  the  two  members  of  the  partnership 
are  liable  for  this  slander,  charged  to  have 
been  uttered  by  the  partnership's  general 
manager.  It  la  furthermore  alleged  that  If 
this  contention  should  be  imtrue  in  law,  the 
partnership  and  Its  members  became  liable 
for  the  slander  because  of  a  ratification  of 
It.  This  ratification,  as  alleged,  consisted 
of  the  partnership  continuing  to  retain  its 
general  manager  in  its  employment  after  It 
was  known  that  he  had  spoken  the  words 
constituting  the  slander.  A  motion  to  strike 
a  great  portion  of  the  plaintiff's  pleading 
was  sustained,  as  was  also  a  demurrer  filed 
to  it,  and,  plaintiff  declining  to  plead  further, 
the  petition  was  dismissed,  from  which 
Judgment  this  appeal  is  prosecuted. 

The  rulings  of  the  trial  court  upon  the  mo- 
tion to  strike  and  in  sustaining  the  demurrer 
were  made  because  it  held  Uiat  under  the 
facts  disclosed  an  individual  principal  could 
not  be  chargeable  with  oral  slander  ufitered 
by  its  agent  without  an  express  authoriza- 
tion, direction,  or  consent  for  him  to  do  so. 

The  questions  sharply  presented  for  our 
determination  are:  (1)  May  on  individual 
be  charged  with  slander  uttered  by  his  agent 
or  servant  even  In  the  line  of  his  employ- 
ment. If  such  agent  or  servant  had  no  au- 
thority to  do  so  from  bis  principal,  and  did 
not  utter  It  wltb  the  knowledge,  direction, 
or  consent  of  bis  principals?  And  (2)  the  fur- 
ther one,  that  although  the  slander  might 
not  be  ao  uttered  by  the  agent,  will  a  reten- 
tioD  of  the  services  of  tbe  agent  by  the  prin- 
cipal after  knowledge  of  tbe  slander  amount 
to  a  ratification? 

[1]  1.  Considering  these  questions  In  tbe 
order  named,  we  find  the  first  case  from  this 
Goait  touching  the  principle  involved  to  be 
tliat  of  Hardin  v.  Cumstock,  2  A.  K.  Marsh. 
480,  12  Am.  Dec.  427.  In  that  case  the  client 
was  attempted  to  be  held  liable  for  a  libelous 


statement  In  a  pleading  wbidi  had  been  pre- 
pared by  tbe  defendant's  attorney,  it  having 
been  Incorporated  into  the  pleading  without 
his  knowledge,  consent,  or  direction.  This 
court  denied  the  liability  of  tbe  defendant, 
and  in  doing  so  sold: 

"In  such  an  action,  malice  is  the  gist  of  the 
action;  and,  without  evidence  of  malice,  Cum- 
stock cannot  be  accountable.  And,  assuming  the 
evidence  true,  there  is  no  pretext  for  the  imputa- 
tion of  malice  to  Cumstock  in  charging  the  rob- 
bery. He  appears  to  have  engaged  the  attorney 
to  prosecute  an  action  for  assault  and  battery, 
and  the  robbery  is  proven  to  have  been  charged 
by  the  attorney  without  his  knowledge  or  direc- 
tions." 

That  case  was  not  identical  In  all  of  Its 
features  with  tbe  instant  one,  bat  tbe  prin- 
ciple determined  is  analogous  to  that  involved 
here,  in  that  liability  of  the  principal  for  the 
unauthorized  utterances  of  libelous  or  slan- 
derous words  by  his  agent,  without  the  prin- 
dpal'a  authority  or  direction,  is  denied,  al- 
though in  that  case  the  words  uttered  con- 
stituted a  libel;  tbey  being  In  writing  and 
contained  in  the  pleading  prepared  by  tbe 
agent  (the  attorney  of  defendant).  This  is 
mentioned  because  In  some  Jurisdictions  and 
by  some  authorities  a  difference  is  made,  as 
to  the  principal's  liability,  between  libel  and 
slander  in  sncb  casea  It  wonid  seem,  bow- 
ever,  that  sncb  distinction  was  not  recognis- 
ed by  this  court  in  that  case. 

A  somewhat  analogous  question  to  this, 
showing  who  is  liable  for  the  uttering  of  slan- 
derous words,  was  before  this  court  in  the  case 
of  Webb  T.  Cecil,  eta,  9  B.  Mon.  198,  48  Am. 
Dec.  423.  In  tbat  case  the  plaintiff's  title  to 
land  bad  been  slandered,  as  he  charged,  by 
several  defendants,  whom  lie  sued  Jointly. 
The  question  arose  as  to  whether  the  defend- 
ants conld  be  proceeded  against  Jointly  In  one 
suit  It  was  determined,  however,  that  no 
one  was  liable  for  uttering  of  slanderous 
words  except  the  one  who  spoke  them,  and 
in  denying  the  right  of  Joinder,  which  Involv- 
ed tbe  question  as  to  who  is  liable  for  slan- 
der, this  court  said: 

"The  tort  complained  of  is  verbal  slander,  and 
nothing  more,  for  which  it  seems  a  joint  action 
against  two  cannot  be  maintained;  for  a  libel, 
signed  and  published,  to  a  joint  action,  it  has 
been  held,  may  be  supported,  and  upon  the 
ground  that  it  ia  an  entire  offense,  and  one  joint 
act  done  by  them  both.  But  such  an  action  can- 
not be  maintained  against  two  for  slanderous 
words,  because  the  words  of  one  are  not  the 
words  of  the  other.  The  act  of  each  constitutes 
an  entire  and  distinct  offense.  And  a  farther 
reason  may  be  suggested  that  the  same  words 
spoken  by  one  may  occasion  much  greater  injnry 
than  spoken  by  another,  and  that  each  should 
only  be  responsible  for  tbe  injury  inflicted  by 
his  own  independent  act." 

The  qnestion  was  again  before  this  court 
In  the  comparatively  recent  case  of  Duquesne 
Distributing  Co.  v.  Greenbaum,  135  Ky.  182, 
121  S.  W.  1026,  24  U  B.  A.  (N.  S.)  955,  21 
Ann.  Cas.  481,  where  it  recelTed  a  very  ex- 
haustive consideration.  After  quoting  wltb 
approval  tbe  excerpt  from  tbe  Webb  Case, 
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supra,  and  referring  to  many  others  from 
foreign  Jurisdictions,  tbe  opinion  continues : 

"Without  including  In  what  we  say  the  rules 
applicable  when  tlie  action  is  for  libel,  and  con- 
fining our  oi>inion  to  actions  fbr  slander,  as  that 
is  the  question  we  are  dealing  with,  we  think 
that  a  partnership  or  corporation  cannot  be 
held  liable  tor  the  slanderous  utterances  of  its 
agents  or  servants  unless  the  actionable  words 
were  spoken  by  its  express  consent,  direction, 
or  authority,  or  are  ratified  or  approved  by  it. 
Generally  speaking,  when  it  is  attempted  to  hold 
the  master  or  principal  liable  for  the  wrongful 
acts  of  his  servant  or  agent,  it  is  sufficient  to 
describe,  in  a  general  way.  the  wrongful  act, 
and  charge  that  it  was  done  by  the  servant  while 
acting  within  the  scope  of  bis  employment  This 
is  particularly  true  in  cases  involving  injury  to 

Sersons  or  property,  where  some  physical  act  is 
one  or  omitted  to  be  done  by  the  servant  that 
Involved  a  wrongful  act  or  a  breach  of  duty  upon 
the  part  of  the  master  to  the  person  injured. 
But  a  different  rule  should  be  applied  when  it  is 
attempted  to  hold  the  master  or  principal  in 
slander  for  defamatory  words  spoken  by  his 
agent  or  servant.  Slanderous  words  are  easily 
spoken,  are  usually  uttered  under  the  influence 
of  passion  or  excitement,  and,  more  frequently 
than  otherwise,  are  the  voluntary  thought  and 
act  of  the  speaker.  Or,  to  put  it  in  another  way, 
the  words  spoken  are  not  generally  prompted  by 
or  put  into  the  mouth  of  the  speaker  by  any 
other  person,  and  represent  nothing  more  than 
his  personal  views  or  opinions  about  the  person 
or  tiling  spoken  of.  If  principals  or  masters 
could  be  held  liable  for  every  defamatory  utter- 
ance of  their  servants  or  agents  while  in  tiieir 
service,  it  would  subject  them  to  liability  that 
they  could  not  protect  or  gruard  against.  No 
person  can  reasonably  prevent  another,  not  im- 
mediately in  Ills  presence,  from  giving  expression 
to  his  voluntary  opinions,  however  defamatory 
they  may  be.  It  would  be  entirely  out  of  the 
question  to  hold  the  principal  or  master  respon- 
sible for  every  reckless,  thoughtless,  or  even  de- 
liberate speech  made  by  liis  agent  or  servant  con-, 
ceming  or  relating  to  persons  that  the  agent  or 
servant  may  meet,  or  know,  or  come  in  contact 
with,  while  in  the  service  of  his  principal,  or 
master.  As  to  other  torts  or  wrongful  acts  com- 
mitted by  the  servant  or  agent,  and  for  which  the 
master  or  principal  may  be  liable,  they  can,  as 
a  general  rule,  guard  against  by  exercising  care 
in  the  employment  of  agents  and  servants  and  in 
the  selection  and  use  of  the  appliances  or  things 
they  work  with.  But  no  sort  of  reasonable  care 
that  the  master  or  principal  could  exercise  in 
employment  or  control  would  enable  him  to  pre- 
vent his  servant  or  agent  from  the  use,  in  his 
absence,  of  language  that  might  be  actionable. 
A  speech  by  the  agent  or  servant  when  absent 
from  the  principal  or  master  is  absolutely  with- 
in his  power  alone  to  regulate  or  control.  He 
may  be  prudent  and  discreet,  or  reckless  or  care- 
less in  his  conversation.  He  may  have  liis 
tongue  under  perfect  control,  or  under  no  control 
whatever,  may  talk  freely  about  persons  and 
things,  or  talk  little.  And  so  we  think  that, 
when  It  is  sought  to  charge  the  master  or  princi- 
pal in  any  state  of  case  with  liability  for  de- 
famatory utterances  of  the  servant  or  agent,  it  is 
not  sufficient  to  aver  or  prove  that  the  servant  or 
agent  at  the  time  was  engaged  in  the  service  of 
the  master  or  principal,  or  acting  within  the 
scope  of  his  'employment'  in  the  ordinary  use  of 
that  word.  But  it  must  be  further  averred  and 
shown  that  the  principal  or  master  directed  or 
authorized  the  agent  or  servant  to  speak  Uie  ac- 
tionable words,  or  afterwards  approved  or  rati- 
fied their  speaking." 

The  question  of  the  liablUty  at  a  principal 
for  the  slanderous  utterances  of  his  agent 
was  again  before  this  court  In  the  stiU  more 


recent  case  of  Stevart  Dry  Gkwds  Co.  t. 
Heuchtker,  148  Ky.  228,  146  8.  W.  423.  The 
principal  In  that  case  was  a  corporatl(m,  and 
the  agent  who  uttered  the  dander  was  odb 
John  H.  Hill,  it  being  alleged  that  he  was  em- 
ployed In  the  capacity  of  general  manager  of 
the  business  of  the  corporation,  and  part  of 
his  duty  was  to  detect  thefts  committed  by 
employes  and  to  take  such  means  as  were 
necessary  to  apprehend  the  offender.  He  ac- 
cused the  plaintiff  of  theft  at  some  of  the 
company's  goods,  and  it  was  charged  that 
this  was  done  by  him  in  the  interest  and  on 
behalf  of  the  company.  Under  these  facts, 
this  court  held  the  principal  not  liable  for 
the  slander  and  in  the  course  of  the  opinion, 
said: 

"A  verbal  slander  is  the  Individual  act  of  him 
who  utters  it,  often  arising  out  of  his  momen- 
tary excitement.  It  is  the  voluntary  and  tor- 
tious act  of  the  speaker.  There  can  be  no  joint 
utterance;  and  so  two  persons  are  not  liable. 
He  alone  is  liable  who  spoke  the  words.  Many 
things  are  actionable  when  printed  or  pabUshed 
whldi  are  not  actionable  if  published  orally,  and 
it  seems  to  us  a  sound  principle  that  the  verbal 
utterances  of  an  agent  of  limited  powers  should 
be  regarded  as  his  personal  act  rather  than  the 
act  of  his  principal,  unless  authorised  by  the 
principal  in  fact  or  ratified  by  him." 

Authorities  to  the  same  effect  might  be 
multiplied,  although  in  seme  Jurisdictions  the 
rule  la  different.  We,  however,  are  not  only 
committed  to  the  previous  utterances  of  this 
court  in  the  cases  supra,  but  we  think  they 
hold  the  better  rule  upon  the  subject.  It  will 
be  remembered  that  the  case  in  hand  Is  one 
of  oral  slander  by  an  agent  with  an  individ- 
ual prlndpaL  Whatever  may  be  the  role  in 
such  cases  elsewhere,  we  are  not  inclined  to 
extend  it  so  as  to  charge  the  defendant  with 
liability  in  cases  of  the  character  of  the  one 
before  us.  Moreover,  to  hold  otherwise  would 
open  a  wide  door  for  fraudulent  collusion  be- 
tween a  disloyal  agent  and  a  prospective  mer- 
cenary plaintiff.  Through  such  collusion  the 
agent,  without  the  authority,  procurement, 
knowledge,  or  consent  of  his  principal,  could 
utter'  indiscriminate  slanders  concerning  the 
future  plalntifts  with  the  understood  purpose 
of  sharing  the  spoils  recovered  from  the  prin- 
cipal as  balm  for  the  wounds  made  by  his 
unauthorized  slanders,  snd  thus  the  principal 
would  be  made  to  suffer  financial  rain  and 
disaster.  This  could  be  accomplished  even 
though  the  principal  had  expressly  directed 
the  agent  not  to  engage  In  any  slanderous 
utterances  toward  any  one;  for  If  the  rule 
Insisted  upon  by  appellant  should  be  upheld, 
the  only  thing  essential  to  the  liability  of  the 
principal  in  such  cases  Is  that  the  agent 
should  utter  the  words  In  the  apparent  scope 
of  his  employment.  If  it  should  be  insisted 
that  this  could  be  done  as  to  other  torts 
committed  by  agents  and  for  whidi  the  prin- 
cipal is  liable,  the  Koswvr  Is  that  in  sncb 
cases  the  Injury  is  to  the  person  or  prop- 
erty of  plaintiff,  which  he  is  not  so  willing 
to  suffer  for  the  mere  purpose  of  sharing 
with  the  agent  the  compensation  he  might 
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recover  fhereftnr.  Sncb  a  htridlns  aa  con- 
tended for  would  be  entirely  out  of  harmony 
with  the  Juat  pnrpoaea  of  the  law,  and  we 
are  not  prepared  to  give  our  Indorsement 
to  It 

[2]  2.  It  is  contended  that  the  def aidants 
ratified  the  Blander  nttered  by  their  agent 
because  with  a  knowledge  of  It  they  declined 
to  discharge  him  from  their  services.  It  is 
difficult  to  see  upon  what  reasonable  basis 
this  Contention  Is  made.  We  are  aware  of 
the  fact  that  In  some  Instances  unguarded  ex- 
pressions are  made  In  law  books  which,  tak- 
en singly  and  alone,  might  form  the  ba- 
sis for  an  earnest  and  Interested  litigant  to 
conclude  that  a  mle  of  law  was  thereby  an- 
nonnced,  and  even  sometimes  an  erroneous 
mle  is  announced,  but  we  acknowledge  our- 
selves unable  to  find  any  convincing  author- 
ity Justifying  the  extension  of  the  doctrine 
of  ratification  to  the  limits  contended  for. 
The  guilty  servant  tn  cases  like  this  may  be 
high-class  in  some  respects,  and  possibly  of 
great  business  ability  and  supreme  adapta- 
tion for  the  purposes  for  which  he  is  em- 
ployed, and  to  discharge  him  wonld  entail 
great  loss  and  inconvenience  to  his  principal, 
yet  notwithstanding  these  considerations,  U 
the  plaintiff's  theory  is  correct,  the  princi- 
pal would  be  bound  to  do  so  or  else  be  lia- 
ble for  the  past  unauthorised  slanders  of  his 
agent  Tbla,  according  to  onr  view,  would 
violate  all  rules  underlying  the  doctrine  Of 
ratification  as  taught  by  all  the  attthorities. 
Moreover,  in  Newell  <m  Slaitder,  |  86,  page 
877,  it  is  said: 

"In  .order  that  there  may  be  a  valid  ratifica- 
tion there  must  be  both  knowledge  of  the  fact 
to  be  ratified  and  an  intention  to  ratify  it  The 
master  must  do  something  more  than  merely 
stand  by  and  let  the  servant  act.  Noninterven- 
tion is  not  ratification." 

In  the  case  of  Donivan  v.  Manhattan  Ry. 
Oo.,  1  Misc.  Rep.  368,  21  N.  T.  Snpp.  457, 
this  question  of  ratification  was  before  the 
court,  and  it  was  determined  that  the  mere 
retention  of  the  servant  by  the  master  after 
the  commission  of  the  tort  constituted  no 
ISl  S.W.-72 


ratification  by  the  master.  The  oonrt  qaoted 
with  approval  from  the  case  of  Billings  t. 
Morraw,  7  Cat  171,  68  AoL  Dec.  236,  as  f<ri- 
lows: 

"A  company  cannot  b«  held  to  ratify  an  as- 
sault and  battery  committed  by  its  servant  by 
retaining  liim  in  its  service,  where  it  believea 
bis  aoconnt  of  the  affair,  and  thought  it  just 
to  maintain  the  status  quo  at  least  until  a  Judi- 
cial determination  of  the  matter." 

This  statement  is  supported  by  the  follow- 
ing cases:  Williams  v.  Car.  Co.,  40  La.  Ann. 
87,  3  South.  631,  8  Am.  St  Rep.  612;  Vincent 
V.  Rather,  81  Tex.  77,  98  Am.  Dee  616 ;  Gu- 
Uck  V.  Grover,  33  N.  J.  Law,  463,  97  Am. 
Dec.  728. 

That  the  act  of  retention  of  the  servant 
after  the  commission  of  the  tort  does  not 
constitute  a  ratification  by  the  master  is  also 
upheld  by  the  Texas  courts  in  the  cases  of 
International  &  G.  N.  R.  Ca  v.  McDonald,  76 
Tex.  41,  12  S.  W.  860,  and  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Klrkbride,  79  Tex.  457,  16  8.  W.  ^5. 
In  the  McDonald  Case,  that  court  opon  the 
question  under  consideration,  said: 

"The  mere  fact  that  the  defendant  retained 
the  servant  in  its  employ  after  the  act  was  per- 
formed does  not  constitute  a  ratification." 

Other  cases  in  point  are  Grattan  t.  Sued- 
meyer,  144  Mo.  App.  719,  129  S.  W.  1088,  and 
Kwiechen  v.  Holmes  &  Hallowell  Ca,  106 
Minn.  148,  118  N.  W.  668.  19  L.  R.  A.  (N.  S.) 
256. 

We  concur  with  these  authorities  In  hold- 
ing that  a  retention  by  the  master  of  a  serv- 
ant In  his  employ  will  uot  ratify  a  previously 
spoken  slander  by  the  servant  so  as  to  hold 
the  master  liable  therefor.  We  have  carefully 
considered  the  authorities  to  which  impel- 
lent refers  ns,  but  without  giving  them  a 
spedflc  consideration  herein,  we  deem  it  suf- 
ficient to  say  that  in  our  opinion,  they  do 
not  conflict  with  the  views  herein  expressed. 

Having  arrived  at  these  conclusions,  it  re- 
sults that  the  Judgment  must  be,  and  it  is, 
afflriuedi 
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OROHABD  V.  MISSOURI  LUMBER  &  MIN- 
ING CO.     (No.  17411.) 
(Snpreme  Court  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

1.  Appeai.  and  Bbbob  ^saTea—BBiEFB— Spec- 
ification or  Errobs. 

A  point  mentioned  for  the  first  time  in  a 
reply  brief  on  appeal  is  raised  too  late  for  con- 
sideration. 

[Ed.  Note.^— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  30»7;    Dec.  Dig.  <S=>762.] 

2.  Appeal  and  EIbbob  «=s>1010(1)— Bbvikw— 
Tbiax  by  Coubt. 

In  a  trial  by  the  court,  a  general  finding 
will  be  approved  on  appeal  if  it  can  be  upheld 
on  any  substantial  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  397»-3981;  Dec.  IMg.  «=» 
1010(1).] 

8.  Quieting  Titm:  ^=»10(1)— Trrut  of  Plain- 
tiff. 

A  plaintiff  having  no  title  cannot  attack 

that  of  defendant 
[Ed.    Note.— For    other    cases,    see    Quieting 

TiUe,  Cent  Dig.  {  36;    Dec.  Dig.  <S=10(l).] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.  Sheppard,  Judge. 

Action  by  James  Orchard  against  the  Mis- 
souri Lumber  &  Mining  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  la  a  suit  to  quiet  title  to  2,240  acres 
of  land  in  Shannon  county.  There  was  a 
Judgment  for  the  defendant,  and  the  plaintiff 
appealed.  Thereafter  the  appellant  died, 
and  the  cause  has  been  revived  in  the  names 
of  his  widow  and  heirs. 

In  the  year  1861  the  land  in  controversy 
was  owned  as  follows:  Ethan  Whitney,  of 
Illinois,  owned  640  acres  of  it,  William  J. 
Pfautch,  of  Illinois,  owned  560  acres,  John 
R.  Stephenson,  residence  not  given,  owned 
4S0  acres,  and  Horace  A.  Reynolds,  of  New 
Yorti:,  owned  560  acres.  We  deem  It  unneces- 
sary here  to  give  the  numerical  descriptions 
of  the  various  tracts.  Those  four  persons 
had  the  record  title  by  proper  conveyances 
dtily  recorded  from  the  i)ersons  who  entered 
the  land.  Both  parties  to  this  suit  claim 
under  those  four  persons  as  the  common 
sources  of  their  titles  to  the  several  tracts 
in  controversy.  The  plaintiff  claims  title 
under  the  records  of  four  deeds,  one  from 
each  of  the  above-named  persons  who  owned 
the  land  as  above  stated,  each  of  said  deeds 
purporting  to  convey  all  the  land  so  owned 
by  said  respective  parties.  Each  of  those 
deeds  was  dated  on  some  day  in  March,  1886, 
and  all  purported  to  be  acknowledged  on  the 
days  of  their  respective  dates  before  John 
W.  Hague,  notary  public,  Pittsburg,  Pa.,  and 
the  grantees  in  each  of  those  deeds  were  P. 
T.  Pitts,  W.  N.  Evans,  and  F.  L.  Winkler. 
They  were  all  filed  for  record  In  Shannon 
county  on  February  28,  1887.  On  April  17, 
1887,  Pitts,  Evans,  and  Winkler  conveyed 
the  land  to  the  South  Missouri  Real  Estate 
Association.     On   July    12,    1909,    that   cor- 


poration by  James  Orchard,  its  pretsldeDt,  ex- 
ecuted what  purported  to  be  a  deed  of  con- 
veyance of  the  land  to  James  Orchard,  the 
plaintiff. 

The  defendant  in  its  answer  alleged  that 
the  plaintiff  claimed  title  through  those  fonr 
deeds  purporting  to  have  been  made  by  the 
persons  who  were  the  common  sources  of  ti- 
tle as  above  stated.  Said  answer  tb.&a  made 
the  following  allegations: 

"Defendant  further  states  and  avers  that  each 
and  all  of  the  four  deeds  above  described  are  and 
were  false  and  forged ;  were  never  executed  by 
such  parties  as  are  named  therein  as  grantors. 

"Defendant  further  states  that  the  said  P. 
T.  Pitts  being  the  principal  promoter  in  the 
organization  of  said  corporation,  having  pro- 
cured the  aforesaid  false  and  forged  instruments 
purporting  to  be  deeds,  and  knowing  the  same  to 
be  false  and  forged,  caused  said  forged  deeds  to 
be  plaoed  of  record  in  'Book  "V"  of  the  records 
of  Shannon  county,  Missouri,  and  after  having 
said  instruments  placed  of  record,  cansed  the 
originals  to  be  destroyed." 

The  defendant  claims  title  through  numer- 
ous sheriffs'  deeds  made  under  executions  on 
judgments  for  taxes.  The  plaintiff  claims 
that  those  deeds  and  the  proceedings  on 
which  they  are  based  are  Irregular  and  void. 
The  defendant  also  claims  title  under  the 
statute  of  limitations  by  adverse  possession. 

The  evidence  shows  that  P.  T.  Pitts  was 
the  organizer  and  principal  stockholder  of 
the  South  Missouri  Real  Estate  Association, 
and  that  about  January,  1887,  he  had  an 
arrangement  with  a  man,  who  called  himself 
Robert  Landon,  to  meet  him  at  Hoxie,  Ark., 
for  the  purpose  of  receiving  those  four  dee^ 
above  mentioned  and  paying  therefor. 
Evans  testified  that  he  and  Dr.  F.  L.  Winkler 
had  some  small  interest  in  the  corporation 
above  mentioned,  and  that  Pitts,  making 
some  excuse  for  not  going  himself,  requested 
Evans  to  go  to  Hoxie  and  close  the  deal 
with  Landon.  Pitts  furnished  Evans  with 
several  packages  of  money,  each  containing 
$900.  Evans  went  to  Hoxie,  met  Landon,  re- 
ceived from  him  the  deeds  and  delivered  the 
money  to  IJandon,  who  put  it  in  his  pocket 
without  counting  it.  Evans  testified  that 
Landon  at  that  time  told  him  that  his  real 
name  was  not  Landon,  but  was  Robert  li. 
Lindsay;  and  that  Lindsay  then  stated  to 
him  that  all  that  land  had  been  entered  in 
the  name  of  straw  men,  that  there  was  no 
danger  in  dealing  in  it,  and  that  be  could 
furnish  deeds  for  any  amount  of  it  Evans 
further  testified  that  the  four  deeds  above 
mentlcmed  were  all  blank  as  to  grantees 
when  he  received  them  from  Lindsay,  that 
he  delivered  them  to  Pitts  In  that  condition, 
and  that  Pitts,  without  the  knowledge  or 
consent  of  Winkler  or  Evans  wrote  the 
names  of  the  three  in  the  deeds  as  grantees 
and  put  them  on  record  in  that  condition. 
Evans  testified  that  he  thought  that  Pitts 
told  him  that  those  four  deeds  were  de- 
stroyed after  being  recorded;  that  he  (Evans) 
learned  that  Undsay  had  at  one  time  been 
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sent  to  the  penltenttaiy  In  Ohio  for  frauds 
In  land  titles,  and  that  he  and  Winkler 
went  out  of  the  South  Missouri  Real  Instate 
Association  because  for  those  reasons  they 
did  not  want  to  have  any  connection  with  it 
Pitts  died  about  1S91.  Lindsay  died  in  1908. 
£vans'  testimony  was  given  by  deposition 
and  was  admitted  over  plaintiff's  objection 
as  follows: 

"The  plaintiff  objected  to  the  deposition  of  W. 
N.  Evans  as  not  referring  or  having  any  connec- 
tion with  any  of  the  land  in  controversy;  and 
for  the  further  reaaon  that  it  is  nothing  but  an 
alleged  conversation  between  the  witness  and 
two  dead  persona,  to  wit,  Dr.  Pitts  and  Robert 
L.  Lind^y,  and  moved  to  strike  out  the  entire 
deposition." 

The  deposition  of  John  W.  Hague  of  Pitts- 
burg, Pa.,  was  read  In  evidence  by  the  de- 
fendant. He  testlfled  that  he  was  a  lawyer 
and  a  notary  public  for  many  years  in  Pltts- 
bnrg,  including  the  year  1886,  but  that  he 
bad  no  recollection  of  having  taken  the 
acknowledgment  to  any  of  the  said  four 
deeds  which  purported  to  be  acknowledged 
before  blm,  and  that  he  had  no  recollection 
of  ever  having  met  or  known  any  of  the  par- 
ties to  those  deeds;  that  his  record  as 
notary  covering  that  period  had  been  destroy- 
ed in  a  fire. 

The  plaintUt  at  the  trial  read  in  evidence 
tbe  records  of  those  four  deeds  from  Whit- 
ney, Pfautcb,  Stephenson,  and  Reynolds,  but 
did  not  produce  the  deeds  themselves  nor 
make  any  effort  to  account  for  them.  There 
was  no  evidence  explaining  why  It  was  that 
all  four  of  tbe  deeds  were  acknowledged 
before  the  notary  Hague.  The  testimony  of 
C.  C.  Sheppard  and  I.  C.  Lucy  for  the  de- 
fendant tended  to  show  that  shortly  before 
Lindsay's  death  In  1008,  he  delivered  to  Lucy 
four  or  five  notary  seals,  one  purporting  to 
be  tbe  seal  of  John  W.  Hague,  notary  public, 
Pittsburg,  Pa. 

The  trial  was  to  the  court  without  a  Jury. 
No  instructions  or  declarations  of  law  were 
asked  or  given.  The  trial  court  found  that 
the  defendant  was  the  owner  of  tbe  land  In 
controversy,  and  that  the  plaintiff  bad  no 
right,  title,  or  Interest  In  it,  and  entered  Its 
Judgment  and  decree  accordingly. 

Lew  R.  Tbomason,  of  Poplar  Bluff  (A.  T. 
Brewster,  of  Poplar  Bluff,  of  counsel),  for 
appellant  L.  F.  Dinning,  of  Poplar  Bluff, 
L.  B.  Shuck,  of  Webb  aty,  and  W.  J.  Orr, 
of  SpringOeld,  for  respondent 

ROY,  O.  (after  stating  the  facts  as  above). 
[1]  I.  Appellants  In  their  original  brief  did 
not  raise  any  question  as  to  tbe  competmcy 
of  the  deposition  of  W.  N.  Evans,  but  men- 
tioned It  for  the  first  time  in  this  court  in 
their  reply  brief.  The  point  Is  raised  too 
late  for  consideration  here.  See  Simmons  v. 
Affolter,  &  C!owan,  254  Mo.  loa  dt  174,  162 
S.  W.  168. 

[2,  3]  II.  The  trial  In  this  case  was  one;  at 
law.     Tbe  verdict  was  in  effect  a  general 


one.  No  declarations  of  law  were  asked  or 
given.  If  that  verdict  can  be  upheld  on 
any  substantial  ground,  we  are  required  to 
approve  It  Heynbrock  v.  Hormann,  256  Mo. 
•^1,  164  S.  W.  647.  The  evidence  showing 
that  the  four  deeds  were  forgeries  as  alleged 
by  defendant  is  so  overwhelming  that  the 
plaintiff  made  no  effort  to  withstand  its 
force.  We  deem  It  unnecessary  to  discuss 
that  evidence  here.  As  the  verdict  and  judg- 
ment can  and  must  stand  on  that  ground,  it 
is  needless  to  consider  tbe  question  as  to 
the  validity  of  defendant's  tlUe.  The  plain- 
tiff having  no  title  whatever  is  not  concerned 
as  to  that  of  the  defendants. 
The  Judgment  is  affirmed. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  tbe 
court     All  concur. 


WOLF  v.  HARRIS.     (No.  17619.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  31,  1016.) 

1.  CouKrs  «=>487(1)— Tbanbfeb  of  AppkaIt- 
Abstraot  or  Record  —  Compijanob  witr 
Rxjuta. 

Where  the  case  comes  upon  transfer  by  or- 
der of  a  Court  of  Appeals  on  account  of  a  con- 
stitutional question,  the  Supreme  Court  wUl  not 
scrutinise  too  closely  the  abstract  of  the  record 
to  detect  noncompliance  with  its  rules. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  M  1307,  1311,  1313-1315;   Dec.  Dig.  «=» 

2.  Apfkal  and  Easoa  <S=>193(9)— Resekva- 
TioN  OF  Grounds  of  Review— Necessitt  or 
Objection. 

Where  a  petition  states  no  cause  of  aeti<nir 
the  point  may  be  raised  in  the  Supreme  Court 
for  the  first  hme. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1232-1236;  Dec.  Dig.  «=> 
103(9);  Pleading,  Cent  Dig.  |  1366.] 

S.  Injunction  *=998(2)  —  Libel  and  8i.an- 

DBB. 

Under  Const  1876,  art  2,  i  14,  guaran- 
teeing freedom  of  speech  and  writing,  subject 
only  to  liability,  civil,  criminal,  or  both,  for  any 
abuse  of  such  privilege,  an  action  solely  for  in- 
junction, will  not  lie  on  behalf  of  a  physician 
to  restrain  continued  publication  by  his  deceased 
patient's  father  of  libelous  matter  charging  mal- 
practice, there  being  no  clement  of  conspiracy 
in  the  case,  since  injunction  will  not  lie  to  re- 
strain threatened  publication  of  either  a  lib^ 
or  slander;  the  right  of  one  accused  of  libel  or 
slander  to  a  trial  by  jury  being  inviolate. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  170;  Dec.  Dig.  <8=>98(2).l 

4.  Injunction  9=>98(1)  —  Libei.  and  Slan- 
der. 

Where  a  party  libeled  secures  a  judgment 
at  law  against  the  Ubeler,  which,  owing  to  the 
latter's  insolvency,  he  cannot  coUect  be  can  en- 
join in  equity  further  publication  of  a  libel  of 
lilte  import. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  }  169;   Dec.  Dig.  «=>»8(1)J 
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Where  a  party  libeled  joins  a  coant  at 
law  for  damages  for  the  libel  with  a  count  for 
ivjnnctimi  to  restrtiin  threatened  continaance 
of  the  false  pnblication,  and  alleges  and  proves 
either  inadequacy  of  legal  remedy  by  reason  of 
the  libeler's  insolvency,  or  the  legal  necessity 
of  the  restraining  injunction  to  avoid  a  mul- 
tipUdty  of  suits,  the  court,  the  jury  having 
found  the  fact  of  the  libel,  and  itself  having 
found  the  necessary  facts  on  the  equity  side  of 
the  case,  can  enjoin  continued  publication. 

[Ed.  Note. — For  other  cases,  see  Injanction, 
Gent.  Dig.  §  168;   Dec.  Dig.  <3=»96(1).] 

Appeal  from  Clrcalt  CSourt,  Jackson  Goan- 
ty;   W.  A.  Powell,  Judge. 

Action  by  I.  J.  Wolf  against  Henry  Harris. 
Foom  a  Judgment  for  plaintUt,  defoidant  ap- 
peals.   Judgment  reversed. 

Reepondent  herein,  who  was  plaintiff  be- 
low, brougbt  tbis  action  in  equity  in  the  cir- 
cuit coart  of  Jackson  count?  to  perpetually 
restrain  and  enjoin  defendant  from  publish- 
ing certain  alleged  false,  defamatory,  and 
libelous  statements  concerning  respondent. 
S^om  a  judgment  for  plaintiff  enjoining  de- 
fendant as  prayed,  tbe  latter  appealed. 

Tbe  case  turns  on  the  application  to  plain- 
tiff's petition  of  section  14  of  article  2  of  the 
Constitution  of  Missouri,  which  section  la 
pleaded  by  defendant  In  his  answer.  -  Tbia 
petition  Is  lengthy,  and  we  do  not  deem  it 
necessary  to  set  it  out  in  hsec  verba,  but  will 
content  ourselves  with'  stating  the  substance 
of  It  It  may  help  toward  an  understanding 
of  the  case  to  say  that  tbe  petition  sounds  In 
equity  only,  and  contains  but  one  count 

The  plaintiff,  after  averring  that  be  Is  a 
practicing  physician  and  surgeon  In  Kansas 
City,  Mo.,  and  tliat  be  has  been  such  for  near- 
ly a  quarter  of  a  centuiy,  and  reciting  the 
extent  of  his  studies,  practice,  and  experi- 
ence, avers  that  he  was  called  to  treat  a 
young  daughter  of  defendant,  and,  though 
exercising  In  that  behalf  the  utmost  care  and 
skill,  the  patient,  without  fault  of  plaintiff, 
died;  that  thereafter  def aidant  demanded 
of  plaintiff  in  divers  ways  and  at  divera 
times  and  places  the  sum  of  $10,000  because 
of  tbe  death  of  said  patient,  and  threatened 
that  unless  said  sum  was  paid,  defendant 
by  circulating  charges  of  criminal  negligence 
of  plaintiff  In  ocwnectlon  with  the  death  oC 
tbe  patient  aforesaid,  would  destroy  tbe  rep- 
utation, business,  and  professional  standing 
and  income  of  plaintiff,  which  plaintlfl  avers 
to  be  lucratlTe  and  large,  and  that  in  paisn- 
ance  of  said  threats  defendant  circulated  and 
published  more  than  1,000  copies  of  a  certain 
false  and  libelous  writing  concerning  plain- 
tiff. This  writing  is  set  out  In  the  petition, 
and  is,  if  untrue,  manifestly  libelous. 

It  la  further  alleged  that  thereafter  defend- 
ant with  the  same  malicious  intent  and  de- 
sign, published  and  circulated  among  plain- 
tiff's patients,  friends,  and  acquaintances 
more  than  5,000  copies  of  a  certain  pamphlet 
In  whldi  wwe  repeated  the  same  or  similar 


false,  defamatory,  and  llbelona  Btatements, 
and  that  subsequently  defendant  procured 
the  printing  of  a  large  placard,  likewise  con- 
taining false  and  libelous  statemoits  concern- 
ing the  plaintiff,  and  Uiat  all  this  was  done 
for  the  purpose  of  wrongfully  extorting  from 
plaintiff  the  said  sum  of  $10,000. 

Plaintiff  further  alleged  that  all  charges  so 
made  by  defendant  touching  the  wrongdoing 
and  alleged  malpractice  of  plaintiff  were 
false,  and  were  known  by  defendant  to  be 
false,  and  that  they  were  made  and  drcnlat- 
ed  solely  to  gratify  the  spite  and  111  will  of 
defendant  against  plaintiff  and  for  the  pur- 
pose of  extorting  money  from  plaintlflf. 

It  Is  further  alleged  that  defendant  threat- 
ens to  continue,  and  until  and  unless  re- 
strained and  enjoined  will  continue,  to  print 
publish,  and  circulate  tbe  same  or  similar  li- 
belous statements  touching  plaintiff ;  that  U 
plaintiff  has  any  property,  the  same  is  so 
wholly  incumbered  and  covered  np,  .and  so 
insufficient  In  quantity  and  value  that  plain- 
tiff would  be  unable  to  collect  any  judgment 
which  might  be  rendered  in  his  favor  as  dam- 
ages In  any  action  at  law  that  plaintiff  might 
bring  <m  account  of  tbe  publication  of  said 
libelous  statements ;  that,  if  he  were  to  sue 
defendant  on  each  successive  libelous  publica- 
tion, be  would  be  compelled  to  bring  a  mol- 
tlpUdty  of  actions  at  law,  at  great  cost  In^ 
convenience,  and  exx)ense,  and  that  said  a<y 
tlons  would  be  so  numerous  and  would  for 
that  so  Incumber  the  dockets  of  the  courts 
of  Jadison  county  as  to  obstruct  tbe  adminis- 
tration of  justice  therein,  and  so  by  reason  of 
the  premises  plaintiff  avers  that  be  has  no 
adequate  remedy  at  law  and  Is  compelled  to 
resort  to  his  action  In  equity. 

The  prayer  for  relief  is  substantially  fol- 
lowed in  the  decree  as  first  above  stated; 
that  Is  to  say,  that  defendant  be  perpetually 
restrained  and  enjoined  from  printing  or  pub- 
lishing, or  attempting  so  to  do,  the  false,  de- 
famatory, and  libelous  statements  aforesaid, 
or  any  others  of  like  or  similar  import 

As  stated,  defendant  in  his  answer  Invoked 
the  provisions  of  section  14  of  article  2  of  tbe 
Constitution  of  Missouri,  and  denied  that 
when  measured  thereby,  plaintiff's  petitl<» 
stated  any  cause  of  action,  denied  that  de- 
fendant 1b  Insolvent  but  averred  his  solven- 
cy, and,  being  solvent,  averred  that  plaintiff 
had  an  adequate  r^nedy  by  an  action  at  law 
for  damages.  Further  answering,  defendant 
pleaded  the  truth  of  the  statements  made  by 
him;  that  is  to  say,  in  substance  admitting 
publication,  but  averring  justification. 

Tbe  case  went  first  to  the  Kansas  City 
Oourt  of  Appeals,  but  on  account  of  the  In- 
vocation of  the  Constitution  by  defendant  In 
bis  answer,  tbe  latter  court  upon  motion  sent 
tbe  case  up  to  us. 

Such  further  facts  as  will  suffice  to  make 
the  points  clear  will  be  found  la  the  opinion. 
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T.  A.  rrank  Jones,  of  Kansas  Olty,  for  ap- 
pellant. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  As  a  foreword  we  may  say  that 
the  abstract  and  the  brief  In  this  case  upon 
appellant's  part  (we  have  not  been  favored 
with  a  brief  from  respondent)  are  exceeding- 
ly meager,  and  are  not  snch  as  our  rules  re- 
quire. But,  since  the  case  comes  here  on 
transfer  by  order  of  a  Court  of  Appeals,  on 
account  of  a  constitutional  question,  the  rule 
In  such  case  is  not  to  scrutinise  too  closely 
the  abstract  of  the  record,  lest  an  appellant 
caught  unwittingly  between  their  rules  and 
ours  should  be  pinched  out  of  any  appeal  at 
aU. 

[2]  There  are  set  forth  in  the  abstract  the 
petition  in  full  and  the  answer  of  the  defend- 
ant invoking  section  14  of  article  2  of  our 
Constitntion.  One  point  in  his  brief  keeps 
alive  this  contention  that  an  absolute  defense 
Is  afforded  him  by  the  Oonstltntlon.  Another 
point  urges  that  "under  the  allegations  of 
the  petition  plalntlfT  had  no  light  to  an  In- 
junction against  the  defendant"  We  will 
treat  these  points  thus  coupled  together,  as 
we  have  the  right  to  do  under  authority,  as 
an  attack  upon  the  sufficiency  of  the  peti- 
tion; for,  where  a  petition  states  no  facts 
upon  whi<*  a  Judgment  may  be  bottomed — In 
short,  where  it  states  no  cause  of  action — 
that  point  may  be  raised  here  for  the  first 
time.  Sexton  v.  Metropolitan  Street  Railway 
0>.,  245  Mo.  254,  149  8.  W.  21;  Monmouth 
CoUege  V.  Dockery,  341  Mo.  622,  145  8.  W. 
785. 

[3]  Coming  then  to  a  consideration  of  this 
contention,  we  are  constrained  to  hold  that 
the  point  is  .well  taken;  that  the  petition 
states  no  cause  of  action,  because  injunction 
(when,  as  here,  that  Is  the  sole  relief  prayed 
for)  will  not  lie  to  restrain  the  threatened 
publication  of  either  a  Ul>el  or  a  slander. 
Any  other  view  overlooks  the  spirit,  if  not 
the  letter,  of  the  Constitution  (section  14,  art 
2,  Const  1875),  which  substantially  guaran- 
tees to  the  citizen  the  privilege  of  saying, 
writing  and  publishing  whatever  he  desires 
on  any  matter,  subject  only  to  liability  (ei- 
ther dvll  or  criminal,  or  both)  for  any  abuse 
of  that  privilege.  So  far,  it  could  not  be 
said  with  any  certainty  from  the  bare  lan- 
guage set  forth  that  an  abuse  of  the  liberty 
so  guaranteed,  when  such  abuse  is  so  fla- 
grantly present  as  is  conceded  by  the  appel- 
lant's brief  to  be  the  fact  here,  ooald  not  be 
remedied  by  injunction.  If  the  Constitution 
had  stopped  with  this,  we  might  well  say 
that  such  a  remedy  lies.  But  this  section 
cootlnuea: 

"In  nil  suits  and  prosecutions  for  libel  the 
truth  thereof  may  be  given  in  evidence  and  the 
Jury,  under  the  airection  of  the  court,  shall  de- 
termine the  law  and  the  fact" 

It  follows  that,  If  the  statements  made  are 
true,  the  appellant  is  permitted  to  publish 
them  when  and  where  and  as  often  as  be 


.will,  and  that  be  is  entitled  to  a  Jury  of 
bis  country  to  determine  whether  the  state- 
ments are  true  or  false.  That  the  state- 
ments on  which  this  action  Is  bottomed 
seem  upon  their  face  to  be  malicious  and  ob- 
viously untrue  does  not  change  the  case.  It 
has  been  so  often  ruled  that  in  a  plain  case 
of  slander  of  the  person  or  slander  of  title 
injunction  will  not  lie  that  reiteration  should 
be  unnecessary.  Flint  v.  Hutchinson  Smoke 
Burner  Ca,  110  Mo.  loc.  dt  5(X),  19  S.  W.  804, 
16  L.  B,  A  243,  33  Am.  St  Rep.  476;  Ufe 
Association  v.  Boogher,  8  Mo.  App.  173; 
Tbummel  v.  Holden,  149  Mo.  loc.  dt  685,  61 
a  W.  404;  Clothing  Co.  v.  Watson,  168  Mo. 
loc.  dt  148,  67  S.  W.  391,  56  L.  B.  A.  951,  90 
Am.  St  B<^.  440;  section  14,  art  2,  Const 
1875;  American  Malting  Co.  v.  Keitel,  209 
Fed.  366,  126  C.  C.  A.  277.  In  the  case  of 
Flint  V.  Hutchinson,  etc,  Ca,  supra,  110 
Mo.,  at  page  500,  19  S.  W.,  at  page  806,  16  L. 
R.  A.  243,  33  Am.  St  Ilep.  476,  Black,  J., 
speaking  for  this  court,  said: 

"We  live  under  a  written  Constitution  which 
declares  that  the  right  of  a  trial  by  Jury  shall 
remain  inviolate;  and  the  question  of  Ubel  or 
no  libel,  slander  or  no  slander,  is  one  for  a 
jury  to  determine.  Snch  was  certainly  the  set- 
tled law  when  the  various  Constitutions  of  this 
state  were  adopted,  and  it  is  all-important  that 
the  right  thus  guarded  shotild  not  be  disturbed. 
It  goes  hand  in  hand  witli  the  liberty  of  the 
press  and  free  speech.  For  unbridled  use  of  the 
tongue  or  pen  the  law  furnishes  a  remedy.  In 
view  of  these  considerations  a  court  of  equity 
has  no  power  to  restrain  a  slander  or  Ubel; 
and  it  can  make  no  difference  whether  the 
words  are  spoken  of  a  perspn  or  his  title  to 
property.  In  either  case  it  Is  for  a  jury  to  first 
determine  the  question  of  slander  or  libel  in 
an  action  at  law.  This,  we  conclude,  is  the  re- 
Btilt  of  the  better  cases  in  this  country  and  in 
FngUnd." 

The  ffeids  before  ns  lacking  the  element 
of  conspiracy  obviously  distinguish  the  in- 
stant case  from  the  case  of  Lohse  I>oor  Co. 
V.  Fuelle,  215  Ma  421,  114  S.  W.  907,  128  Am, 
St  Rep.  499,  and  from  the  case  of  Shoemak- 
er V.  South  Bend  Spark  Arrester  Co.,  135  Ind. 
471,  35  N.  E.  280,  22  U  R.  A.  33Z  For  the 
former  case  was  bottomed  upon  the  theory 
of  conspiracy;  while  the  latter  case  dealt 
not  only  with  a  false  publication  amounting 
to  slander  of  title,  but  with  threats  toward 
divers  and  sundry  others,  and  toward  all 
who  might  buy  or  use  the  alleged  patent-In- 
fringed artide.  Besides,  the  ultimate  fact 
had  been  already  ruled  in  a  proper  action,  to 
wit,  that  there  was  no  infringement  and 
therefore  the  alleged  slanders  of  title  which 
the  court  enjoined  had  beforehand  (but  in 
the  same  action)  been  foond  and  declared  to 
be  false,  and  therefore,  as  to  title,  slanderous. 

[4,  t]  It  Is  stated  In  the  Flint  Case,  supra, 
that  after  an  action  at  law  In  .which  there  is 
a  verdict  finding  the  statements  published  to 
be  false  plaintiff,  on  an  otherwise  proper 
showing,  could  have  Injunction  restraining 
any  further  publication  of  that  which  the 
Jury  has  found  to  be  actionable  libel  or  slan- 
der, and  of  slanders  or  libel  of  a  like  or 
similar  Import    So  say  we  In  this  case.    If 
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plBlntlCF  had  gone  to  a  jnir  with  this  alleged 
libel  and  obtained  a  Jadgment,  which,  owing 
to  the  Insolvency  of  defendant,  he  was  unable 
to  collect,  further  publication  of  a  libel  of 
like  or  similar  import  ought  to  be  enjoined. 
Or,  even  If  plaintiff  had  joined  a  count  at 
law  for  damages  for  Ubel  with  a  count  for 
Injunction  on  the  theory  of  a  threatened  con- 
tinuance of  the  false  publication,  and  had  al- 
leged and  proved,  either  the  Inadequacy  of 
remedy  by  reason  of  the  libeler's  Insolvency, 
or  the  legal  necessity  of  the  remedy  sought 
In  order  to  avoid  a  multiplicity  of  suits,  the 
court  nisi,  upon  a  finding  by  the  Jury  of  the 
libel,  and  by  the  court  of  the  said  necessary 
facts  on  the  equity  side,  could  have  enjoined 
continued  publication  thereof.  Since,  how- 
ever, there  is  in  the  instant  case  neither  con- 
spiracy nor  threats  to  others,  nor  a  verdict 
of  a  jury  upon  the  fact  of  libel,  we  are  con- 
strained to  say  that  this  judgment  cannot 
stand. 
Let  tt  be  reversed.    All  concur. 


BliAIN  v.  MISSOURI  PAO.  BT.  00. 
(Na  17336.) 

(Supreme  Court  of  Miaaoari,   Division  Na  2. 
March  31,  1916.) 

RAn.ROADB  «=a330(2)-^lNJXTBT   AT   GROBSINO— 

Failvbe  to  Look  anu  Listen. 

Where  a  foot  paasenger,  44  years  old,  in 
full  poBsession  of  all  his  faculties,  at  midday  at- 
tempted to  cross  a  railroad  track  without  look- 
ing for  the  approach  of  a  train,  looking  back 
when  some  one  called  him  when  be  was  within 
two  feet  of  the  tracks,  in  which  posture  he  waa 
struck  by  the  pilot  beam  of  the  engine  of  an  ap- 
proaching train,  though  the  railroad  was  ne^- 
gent  in  allowing  an  electric  warning  bell  at  the 
crossing  to  be  out  of  repair,  it  was  not  liable  for 
the  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1072;    Dec  Dig.  «=>330(2).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   R.  B.  Middlebrook,  Judge. 

Suit  by  Harriet  I.  Blaln,  administratrix 
of  J.  C.  Blaln,  deceased,  against  the  Mis- 
souri Padflc  Railway  Company.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

J.  0.  Blaln  on  June  17, 1908,  was  struck  by 
defendant's  passenger  train  in  the  town  of 
Paola,  Kan.,  and  died  a  few  days  thereafter 
of  his  Injuries.  His  wife,  as  his  adminis- 
tratrix, has  sued  for  |10,000  for  his  death 
under  the  Kansas  statute.  The  trial  court, 
after  plaintiff's  evidence  was  In,  was  about 
to  give  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  whereupon  the 
plalntlfl  suffered  an  involuntary  nonsuit 
with  leave  to  move  to  set  It  aside ;  and  after 
the  necessary  motions  the  cause  is  here  on 
appeal. 

Blaln  was  in  the  lumber  and  furniture 
business  at  Oentervllle,  Kan.,  at  tlie  time  of 
bis  death,  and  had  been  in  that  business 
there  about  6  years.    He  was  in  Paola  about 


once  a  month.    He  was  44  years  old,  and  in 
full  possession  of  his  faculties. 

Peoria  street,  in  Paola,  runs  east  and  west 
across  the  tracks  of  three  railroad  systems 
all  paraUel  and  lying  within  a  strip  of  about 
200  feet  About  24  passenger  trains  on  those 
roads  cross  that  street  within  that  many 
hours,  and  many  more  freights.  As  those 
tracks  are  approached  from  the  east  tbe 
first  is  a  switch  of  the  defendant  running  to 
an  elevator  standing  just  west  of  Peoria 
street  and  Just  east  of  the  swltdt.  Next 
comes  the  main  track  of  defendant  Be- 
tween it  and  said  switch  on  the  north  side 
of  the  street  Is  a  cobhouse  used  in  connection 
with  the  elevator.  The  main  track  spoken 
of  above  curves  round  that  cobhouse  to  the 
eastward.  About  four  blocks  north  of  Peoria 
street  is  the  defendant's  station.  The  reg- 
ular passenger  train  was  due  there  at  11:40 
a.  m.  Just  at  noon  Blaln  was  proceeding 
west  on  the  sidewalk  on  the  south  side  of 
that  street.  When  he  had  crossed  the  switch 
track  and  got  within  8  or  10  feet  of  defend- 
ant's main  track,  bad  he  looked  westward, 
he  could  have  seen  a  train  on  that  main 
track  a  distance  of  400  or  500  feet  The 
regular  passenger  train  south  bound  left  the 
station  Just  at  noon,  gave  two  long  and  two 
short  whistles  when  about  400  feet  from  Pe- 
oria street,  and  continued  ringing  the  en- 
gine bell  from  that  point  until  it  crossed  the 
street  above  named.  Blaln  proceeded 
straight  ahead  without  looking  for  the  ap- 
proach of  any  train.  He  was  in  about  2 
feet  of  defendant's  main  track  when  some 
one  called  to  him.  He  looked  back,  and, 
while  doing  so,  was  struck  by  the  pilot  beam 
of  the  engine  and  knocked  about  20  feet 
The  train  was  going  down  grade  at  from  15 
to  18  miles  an  hour.  For  about  two  years 
there  had  been  an  electric  bell  at  that  cross- 
ing, but  for  a  great  portion  of  the  time  Itj 
had  been  out  of  repair,  and  was  out  of  re- 
pair and  not  working  on  the  day  in  question. 

L.  O.  Boyle  and  Guthrie,  Gamble  &  Street, 
all  ot  Kansas  City,  for  appellant  White, 
Hackney  &  Lyons,  of  Kansas  City,  for  re- 
spondent. 

ROY,  O.  (after  stating  the  f&cts  as  above). 
When  a  person,  capable  of  seeing  and  hear- 
ing, in  broad  daylight,  attempts  to  cross  a 
railroad  track  In  front  of  a  rapidly  moving 
train,  without  looking  or  listening  for  such 
train,  and  is  struck  by  it  and  injured,  his 
own  negligence  is  the  proximate  cause  of  bis 
injury,  and  he  cannot  recover,  nor  can  his 
representative  after  bis  death.  Let  it  be 
conceded  that  it  was  negligence  in  the  de- 
fendant to  allow  the  electric  bell  to  be  oat 
of  repair.  In  Sdimldt  v.  Railroad,  191  Ma 
215,  90  S.  W.  136,  3  L.  R.  A.  (N.  S.)  196, 
this  court  held  that  the  running  of  the  train 
at  a  speed  In  excess  of  the  rate  allowed  by 
dty  ordinance  was  negligence,  but  that  such 
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negUgenoe  did  not  absolve  the  pedestrian 
from  tbe  duty  to  locdc  or  listen  for  approacli- 
Ing  tralna 

In  Keele  t.  Railroad,  2S8  Mo.  loc  dt  78, 
167  S.  W.  433,  it  was  said  that,  though  tbe 
defendant  may  be  negligent  In  the  matter  of 
signals,  outlook,  slacking,  and  stopping,  yet, 
when  the  injured  party  is  sui  Juris,  tind 
moves  from  a  place  of  safety  to  a  place  of 
danger  so  close  before  tbe  engine  tbat  by  or- 
dinary care  his  injury  cannot  be  averted, 
then  there  can  be  no  recovery. 

We  caU  attention  to  the  fact  that  Blaln 
was  in  the  prime  of  life  and  in  full  posses- 
sion of  all  bis  faculties.  It  was  midday,  and 
he  was  on  foot.  Tbe  law  of  this  state  as 
laid  down  in  the  above-mentioned  cases  will 
have  to  be  rewritten  before  a  recovery  can 
be  had  on  thie  facts  of  this  case. 

Tbe  Judgment  is  afiSrmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C.,  is  adopted  as  the  opinion  of  tbe 
court    AU  concur.    . 


TODD  et  al.  v.  SUPP£}R  et  al.     (No.  17713.) 

^Supreme  Court  of   Missouri,  Division  No.  2, 
Mardi  31,  1916.) 

Taxation  ®=»642— Sale  for  Taxks— Skbvic* 

BY  Publication — SurnciENCY. 

In  proceedings  for  tbe  collection  of  delin- 
qnent  taxes,  where  service  was  had  on  nonresi- 
dent owners  b;  publication  giving  their  initials 
only  instead  of  their  Christian  names,  their  re- 
corded deed  appearing  in  their  Christian  names, 
and,  after  judgment  was  rendered  and  tbe  prop- 
erty sold,  one  of  the  owners  wrote  to  the  sheriff, 
signing  bis  name  by  initials,  while  a  year  after 
sale  the  collector  issued  a  receipt  to  such  person, 
using  only  his  initieils  and  transmitting  the 
same  by  mail,  tbe  case  did  not  come  witliui  the 
exception  which  estoppel  creates  to  the  rule  that 
a  publication  directed  to  an  owner  by  initials 
instead  of  his  Christian  name,  when  his  recorded 
deed  appears  in  his  Christian  name,  is  insuffi- 
cient to  confer  jurisdiction  on  the  court,  and  a 
jodonent  rendered  pursuant  thereto  absolutely 
void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Gent  Dig.  if  1805-1307 ;  Dec.  Dig.  «=»642.] 

Appeal  from  Circuit  Court  Taney  County ; 
John  T.  Moore,  Judga 

Action  to  quiet  title  by  V.  G.  Todd  and  an- 
other against  Henry  Supper  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Judgment  reversed,  with  directions. 

This  is  an  action  brought  In  the  drcnlt 
court  of  Taney  county,  for  the  purpose  of 
quieting  title  to  certain  real  estate  located  in 
tbat  county.  Upon  trial  a  decree  was  ren- 
dered, finding  and  adjudging  the  title  to  be 
In  plaintiffs,  and  from  this  defendants  have 
regularly  and  timely  prosecuted  this  appeal 

The  facts  are  few  and  undisputed.  At  the 
April  term,  1911,  of  the  Taney  county  circuit 
court  the  state  of  Missouri  at  the  relation  of 


the  county  collector  filed  a  petition  for  delin- 
quent taxes,  alleging,  among  other  things, 
that  defendants  therein  were  nonresidents. 
Service  was  had  by  publication,  and  on  th«^ 
29th  day  of  April,  1911,  a  decree  was  render- 
ed against  the  persons  so  served,  to  wit  H. 
Supper,  J.  6.  Bishop,  and  J.  A.  Bowers  for 
the  sum  of  |4.84,  plus  costs.    On  August  31, 

1911,  the  sheriff  duly  levied  on  said  land, 
and  on  the  27th  day  of  October,  1911,  same 
was  sold  under  execution  to  plaintiffs  berein. 

The  record  further  discloses  tbat  on  Janu- 
ary 21,  1905,  the  land  in  question  was  con- 
veyed to  Henry  Supper,  John  6.  Bishop,  and 
Joseph  A.  Bowers,  this  constituting  appel- 
lants' only  deed  of  record  to  said  lands. 

It  farther  appears  that  on  September  24, 

1912,  which  was  subsequent  to  the  date  of 
both  tbe  Judgment  and  the  execution  sale, 
one  of  the  three  appellants  wrote  a  letter  to 
tbe  sheriff  In  which  he  signed  his  name  by 
initials. 

J.  William  Cook,  of  Crane,  and  Caiaa  V. 
Gray,  of  Hollister,  for  appellants.  O.  B. 
Sharp,  of  Forsyth,  for  respondents. 

REVBLLE,  J.  L  We  have  so  frequently 
and  harmoniously  ruled  on  the  question  pre- 
sented by  this  record  that  our  various  deci- 
sions have  become  a  fixed -rule  of  property, 
upon  which  all  persons  have  a  right  to  de- 
pend. We  have  declared  time  after  time,  and 
without  variation,  that  absent  elements  of 
estoppel,  a  publication  directed  to  a  defend- 
ant by  initials.  Instead  of  his  Cbristian  name, 
when  his  record  deed  appears  In  his  Chris- 
tian name,  is  wholly  insufficient  to  confer  Ju- 
risdiction, and  a  Judgment  rendered  in  pur- 
suance thereof  is  absolutely  void.  Stevenson 
y.  Brown,  264  Mo.  182,  174  S.  W.  414;  Gll- 
lingham  v.  Brown,  187  Mo.  181,  85  S.  W. 
1113;  Shuck  V.  Moore,  232  Mo.  656,  135  S. 
W.  59;  White  v.  Gramley,  236  Mo.  648,  139 
S.  W.  127;  Skelton  v.  Sackett  01  Mo.  377, 
3  S.  W.  874;  Vhicent  v.  Means,  184  Mo.  344, 
82  S.  W.  96;  Turner  v.  Gregory,  161  Ma  100, 
52  S.  W.  234. 

The  only  thing  upon  which  respondents  re- 
ly to  bring  this  case  within  the  exception 
which  estoppel  creates  is  the  fact  that,  after 
the  Judgment  was  rendered  and  the  proper- 
ty was  sold,  one  of  tbe  three  record  owners 
wrote  a  letter  to  the  sheriff  in  which  he  sign- 
ed his  name  by  initials,  and  that  about  a 
year  after  the  sale  the  collector  issued  a  re- 
ceipt to  such  person  using  only  his  initials 
and  transmitting  same  by  mail  Minds  tbat 
are  curious  and  not  Immediately  impressed 
with  the  insufficiency  of  this  to  bring  the 
case  within  the  recognized  class  of  excep- 
tions are  referred  to  such  cases  as  Turner  v. 
Gregory,  161  Mo.  100,  52  S.  W.  234;  Shuck 
V.  Moore,  232  Mo.  649,  135  S.  W.  59 ;  Steven- 
son V.  Brown,  204  Mo.  loc.  dt  188-180,  174 
S.  W.  414. 

The  Judgment  should  be  reversed,  with  dl- 


^s»For  oUw  c««e"  MO  um»  topic  and  KSY-NUMBBR  In  ail  Kez-Numbered  Dlseats  and  Indexu 


Digitized  by 


Google 


1144 


184  SOUTHWBSTBKN  REPORTIDB 


(Ma 


rections  to  enter  a  decree  for  appellanta,  and 
to  adjudge  tbat  respondents  acquired  by  the 
sheriff's  deed  no  Interest  In  or  title  to  the 
property  Involved.    It  is  so  ordered. 

FABIS,  P.  3.,  and  WALEEB,  J.,  ooncnr. 


HOWABD  et  ux.  v.  SOAERITT  ESTATE  OO. 
(Na  17629.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

1.  Neouoencb    «=»141(11)— Iuputed   Neoli- 

GENCE— CONTBIBTTTOBT  NEGLIGENCE  OF  PaB- 
BNT8— IWSTBCCnOHS. 

An  instruction  tbat  plaintiff  parents  could 
not  recover  for  the  death  of  their  child  if  the 
failure  by  either  of  them  to  watch  their  child  in 
an  elevator  contributed  "in  the  least  degree  to 
cause  the  accident,"  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S§  395,  396 ;   De&  Dig.  «=>141(ll).] 

2.  Neguoence  $=>S2— Contbib-dtobt  Negli- 
gence AS  Pboxiuatb  Cause  or  Injubt. 

The  quantum  of  contributory  negli^rence 
sufBcient  to  prevent  recovery  must  be  sudi  as 
to  enter  into  and  form  the  direct,  producing, 
and  efficient  cause  of  the  casualty  without  which 
it  would  not  have  happened. 

[Ed.  Note. — For  other  cases,  see  NegUgenoe, 
Cent.  Dig.  S§  112-114;    Dec.  Dig.  (8=»^] 

3.  Negligence  «sal41(ll)— Iufiited   Negli- 
gence or  ChIIJ>'b  PABBNTS— iNSTBtTOnOHS. 

In  an  action  for  death,  in  a  passenger  ele- 
vator, of  a  foar  year  old  child  accompanied  bjr  its 
parents,  defendant  was  entitled  to  instructions 
as  to  the  care  or  careleaanesB  of  the  parents  af- 
fecting recovery. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  a  395,  396;   Dec.  Dig.  «ft=9l41(ll).] 

4.  Negligence  iS=396— Contbibctobt  Negli- 
gence— CaBE  of  CHILnBEN. 

Where  a  young  child  accompanied  by  its 
parents  was  killed  in  a  passenger  elevator,  it 
was  not  negligence  that  both  parents  did  not 
guard  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §S  157-161 ;   Dec.  IMg.  iS=»96.] 

5.  Cabbiers  (S=»280(4)— Inotubieb— Elbvatobs 

— OABE  RBQtIIBBD. 

That  elevator  shaft  doors  causing  the  in- 
jury were  operated  in  the  usual  and  customary 
way  that  this  and  other  similar  elevators  and 
doors  were  operated  would  not  necessarily  re- 
lieve defendant  from  liability. 

[Ed.  Note.— For  other  cases,  see  Ganiers, 
Cent  Dig.  S$  1092,  1117;  DecTlMg.  «»=»280(4).] 

Api)eal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehom,  Judge. 

Action  by  Frank  Soward  and  wife  against 
the  Scarrltt  Estate  Company.  B^om  an  order 
granting  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Plaintiffs,  who  are  husband  and  wife,  sned 
the  defendant,  a  corporation,  engaged  In 
Kansas  Caty  in  operating  an  office  building, 
for  the  alleged  negligent  killing  of  their  In- 
fant son  In  a  passenger  elevator  In  said 
building.  Upon  trial  the  Jury  found  for 
defendant  whereupon  the  court  granted 
plaintiffs  a  new  trial  and  defendant,  ap- 
pealed.    The  amount  sned  for  being  |10,- 


000  and  wtthin  our  Jurisdiction,  tbe  case 
Is  here.  This  Is  the  second  appeal  in  this 
case.  Heretofore  It  was  tried  and  plaintiffs 
liad  Judgment  for  $5,000.  Thereon  an  appeal 
was  taken  to  the  Kansas  City  Court  of  Ap- 
peals, wherein  for  errors,  the  case  was  re- 
versed and  remanded.  Howard  t.  Scarrltt 
Estate  Co.,  161  Mo.  App.  552,  144  S.  W.  185, 
The  facts  upon  the  instant  apiieal,  so  far  as 
they  are  pertinent,  do  not  so  greatly  differ 
from  those  shown  upon  the  first  trial  and  set 
out  in  the  report  of  this  case  in  Howard  v. 
Scarrltt  Estate  Company,  supra,  as  to  make 
it  necessary  to  again  use  space  in  reciting 
them.  They  have  been  published  once  and 
the  curious  may  read  them  in  the  book  cited 
above.  Upon  the  instant  trial  the  testimony 
tended  to  show  that  the  (%)erator  of  the  ele- 
vator in  question  had  given  the  two  sliding 
doors  (which  closed  the  entrance  to  the  ele- 
vator shaft)  a  shove  with  one  hand  while  be 
threw  the  starting  lever  over  with  the  other. 
The  starting  apparatus  was  equipped  with 
five  electriail  contact  points,  the  office  of 
which  was  to  start  the  car  with  different  de- 
grees of  rapidity,  increasing  till  the  last 
point  of  contact  was  reached,  which  gave  a 
very  rapid  movement  to  the  car.  The  effect 
of  such  contemporaneous  dosing  of  the  slid- 
ing doors  and  throwing  on  of  the  speeds  so 
rapidly  accelerated  the  car  as  that  it  was  al- 
ways some  six  or  eight  feet  above  the  floor 
before  the  doors  had  time  to  become  closely 
shut.  There  was  some  testimony  offered  by 
plaintiffs  from  the  operator  of  the  elevator 
in  questicm,  as  well  as  from  other  witnesses 
engaged  in  operating  elevators  in  the  same 
building  and  In  similar  buildings,  that  the 
method  thus  pursued  in  closing  the  doors  in 
question  In  the  Instant  case  and  In  contem- 
poraneously starting  the  elevator  cage  was 
the  usual  and  customary  way  of  so  operating 
these  appliances.  Upon  the  trial  an  in- 
struction was  offered  by  defendant  and  given 
by  the  court  upon  this  phase  of  the  case. 
Tbls  instruction  will  be  found  set  out  at 
length  in  the  opinion  herein  In  connection 
with  the  discussion  of  its  alleged  incorrect- 
ness. The  court,  also,  upon  the  trial  of  the 
case,  gave  an  instruction  upon  the  theory  of 
the  alleged  contributory  negligence  of  plain- 
tiffs herein  in  falling  to  properly  guard  the 
child  whUe  he  was  riding  Ih  the  elevator 
and  Just  before  he  fell  through  and  was  kill- 
ed. This  instruction  will  also  be  found  in 
the  oidnlon,  and  so  we  need  not  set  It  f<wth 
berek 

Boyle  &  Howell,  JosetA  S.  Brooks,  and 
George  U  Boyle,  all  of  Kansas  City,  for  ap- 
pellant Ellis,  Cook  &  Bamett,  of  Kansas 
City,  for  respcmdenta. 

FABIS,  P.  J.  (after  stating  the  facts  as 
above).  Hie  new  trial  herein  was  granted 
"on  account  of  error  in  instructlona"  Of 
this  error,  or  errors,  no  further  and  wat» 
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deflnite  8i>ecifl<!atloD8  are  famished  us.  Coun- 
sel  for  appellant  broadly  urge  that  instruc- 
tions 7  to  13,  Inclusive,  given  for  defendant, 
are  each  the  law,  citing  us  as  proof  of  the 
faltb  which  is  In  them  to  the  case  of  Mlnnier 
V.  RaUroBd,  167  Mo.  loc.  dt.  120,  66  S.  W. 
1072,  and  to  two  cases  In  the  Courts  of  Ap- 
peals: Spencer  v.  Bnmer,  126  Ma  App.  loc. 
dt.  102,  103  8.  W.  578,  and  Brunke  v.  Tele- 
'  graph  Oa,  115  Mo.  App.  loc.  dt  39.  90  S.  W. 
753.  These  caaes  are  not,  in  our  view,  au- 
thority sufficient  to  sustain  all  sevoi  of  the 
Instructions  complained  of;  some  one  or 
more  of  which  must  have  been  held  in  mind 
by  the  court  below. 

[1]  Among  others  the  court  nisi  gave  for 
the  defendant  this  instruction,  numbered  10 
In  the  record,  to  wit: 

"The  court  Inatmcts  the  jury  that,  inasmuch 
as  the  son  of  plaintiffs  was  a  child  of  tender 
years,  it  was  their  duty  at  all  times  to  guard 
and  look  after  him,  and  that  it  was  the  duty  of 
the  parents  to  take  care  for  tlieir  child  in  propor- 
tion to  the  dangers  of  his  surroondings,  and  if 
you  believe  from  the  evidence  that  plaintiffs,  or 
either  of  them,  failed  to  watch  and  care  for  their 
child  in  manner  and  form  as  defined  by  these  in- 
structions in  the  elevator  in  question,  and  tiiat 
■udb  failure  on  the  part  of  the  parents,  or  either 
of  them,  coptributed  in  the  least  degree  to  cause 
the  accident  to  their  child,  then  plaintiffs  can- 
not recover  in  this  suit,  and  it  is  your  duty  to 
return  a  verdict  for  defendant." 

We  think  It  Is  evident  from  a  mere  casual 
reading  that  the.  above  Instruction  is  erro- 
neous, and  that  the  giving  of  It  alone  was 
a  suffldent  warrant  for  the  action  of  the 
learned  court  in  setting  aside  the  verdict  for 
defendant  For  It  will  be  seen  that  the  Jury 
are  advised  by  this-  instruction  that  If  the  fail- 
ure of  either  of  the  parents  of  the  dead  child 
to  guard  him  and  look  after  him  "contributed 
in  the  least  degree"  to  the  haptjening  of  the 
"acddent"  to  the  child,  then  the  finding 
should  be  for  defendant 

[2]  It  Is  not  the  law  that  the  least  neg- 
ligence of  him  who  Is  hurt  will  excuse  an 
otherwise  guilty  tort-feasor  for  his  negligent 
act  Moore  v.  Railroad,  126  Mo.  lofc.  dt  277, 
29  8.  W.  9;  Gates  v.  Railroad,  168  Mo.  loc. 
cit  548,  68  S.  W.  906,  58  L.  R.  A.  447  It  Is 
plain  (and  it  has  so  been  ruled)  that  to  hold 
otherwise  would  be  to  hold  that  there  exists 
in  this  state  the  doctrine  of  comparative 
negligence,  a  doctrine  which  has  been,  when 
sought  to  be  invoked,  always  expressly  re- 
pudiated. Hurt  v.  Railroad,  94  Mo.  loc.  dt 
264,  7  S.  W.  1,  4  Am.  St  Rep.  374 ;  Dates  v. 
Railroad,  supra.  The  rule  as  to  the  quantum 
of  contributory  negligence  which  Is  suiBdent 
to  prevent  recovery  Is  that  it  must  be  such 
as  to  enter  into  and  form  the  direct  pro- 
ducing, and  effldent  cause  of  the  casualty, 
and  absent  which  the  casualty  would  not 
have  happened. 

[3]  The  unfortunate  facts  of  this  casualty 
present  a  peculiarly  difficult  case  In  whidi 
to  apply  the  doctrine  of  contributory  negll- 
Senoe.  Tb»  drcumscribed  area  in  wUdi  the 
diUd  and  bis  parents  were  confined  and  the 


closeness  of  the  dilld  to  the  door  opening 
were  such  that  a  mere  step  may  have  caused 
bis  faU  and  death.  We  think,  however  that 
defendant  was  entitled  to  have  this  issue 
presented  to  the  Jury  by  a  proper  instruction. 
We  are  convinced  that  the  Instruction  given 
was  Improper. 

[4]  In  addition  to  the  error  above  pointed 
out  this  Instruction  put  upon  plaintiffs'  too 
great  a  burden  of  care.  It  might  well  be 
proper  to  leave  to  the  Jury  the  question  of 
the  care  oC  one  parent  but  to  say  to  the 
Jury,  as  this  Instruction  In  effect  does,  that 
unless  both  parents  were  guarding  the  child 
no  recovery  could  be  had  was,  in  a  practical 
sense,  to  Instruct  the  Jury  to  find  for  de- 
fendant If  both'  parents  were  negligent  in 
performing  the  duty  of  guarding  the  child, 
then  no  recovery  should  be  had ;  but  one 
parent  at  a  time  ought  to  be  all  the  guard  a 
tour  year  old  child  needs  in  order  to  ride 
safely  In  a  passenger  elevator. 

[I]  II.  While  It  necessarily  results  that 
tbls  case  must  for  the  error  noted  above, 
be  affirmed  and  remanded  for  the  new  trial 
properly  granted  by  the  learned  trial  court, 
it  may  be  well  to  say  that  in  our  opinion 
instruction  9  was  Ukewlse  erroneous.  This 
Instruction  reads  thus: 

"He  court  Instructs  the  Jury  that  if  you  be- 
lieve from  the  evidence  the  elevator  doors  to  the 
elevator  shaft  were  operated  at  the  time  in  ques- 
tion in  the  usual  and  customary  way  that  this 
and  other  similar  elevators  and  doors  in  this 
and  other  buildings  are  operated,  then  you 
should  not  find  that  defendant  was  negligent  at 
the  time  in  question  in  the  operation  thereof, 
and  your  verdict  should  be  in  favor  of  defend- 
ant" 

If  the  matter  of  time  and  manner  of  clos- 
ing a  door  to  an  elevator  shaft  were  a  pe- 
culiarly Intricate  one,  which,  by  reason  of 
its  abstruseness,  the  populace,  lacking  sden- 
tlflc  knowledge,  are  unable  to  grasp  and 
know  and  understand,  then  evidence  of  ex- 
perts as  to  the  safeness  or  nnsafeness  of  a 
given  method  of  operation  might  be  permis- 
sible, and  an  Instruction  based  on  such  tes- 
timony be  allowable.  But  no  such  case  Is 
presented.  Rather  is  this  a  case  analogous 
in  all  substantial  respects  as  to  this  feature 
to  that  of  Hughes  v.  Railroad,  127  Mo.  447, 
at  page  454,  30  S.  W.  127,  at  page  129,  where- 
in It  was  said: 

"The  giving  of  the  instruction  would  amount 
to  the  assertion  that  a  custom,  however  danger- 
ous to  human  life  it  might  be,  had  it  been  pur- 
sued for  a  period  of  eight  months  by  defendant 
without  injury  to  any  one  up  to  the  date  of  the 
injury  complained  of,  might  t>e  interposed  as  a 
defense,  by  the  party  exercising  it,  from  the 
consequences  of  its  dangerous  continuance.  The 
duty  enjoined  upon  defendant  to  exercise  care, 
caution,  and  vigilance  is  not  dependent  upon  the 
fact  that  on  some  former  occasion  a  like  injury 
had  happened  at  this  exact  place,  and  under 
similar  circumstances  and  conditions.  The  act 
itself  was  dangerous.  The  consequences  of  it 
could  have  been  reasonably  foreseen,  and  in- 
juries from  it  reasonaMy  been  avoided,  only  by 
the  exercise  of  the  greatest  care  on  part  of  de- 
fendant to  warn  all  persons  on  its  platform  to 
be  on  the  lookout" 
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Conceding  that  a  rule  rinrilar  to  that  stat- 
ed in  the  above  Instmctlon  exists  In  matters 
demanding  expert  exposition,  and  likewise 
as  to  the  duty  of  the  master  to  furnish  only 
customarily  used  appliances,  and  not  the 
Tery  best  and  newest  and  most  improved  ap- 
pliances to  an  employ^,  we  yet  do  not  think 
It  can  apply  In  a  case  like  this.  Reichla  v. 
Gruensfelder,  62  Ma  Are.  43;  Peterson  ▼. 
Railroad,  211  Mo.  498,  111  S.  W.  87;  Penney 
V.  Stockyards  Co.,  212  Mo.  309,  111  S.  W.  79. 

The  question  of  the  degree  of  duty,  if  any, 
which  defendant  owed  to  plalntlfts  upon  the 
facts  is  not  raised  here  by  appellant,  and 
while  respondent  tacitly  calls  it  to  our  at- 
tention, we  are  not  for  that  called  on  to  dis- 
cuss it.  But  pass  it,  saying  simply  that  it 
is  not  before  us  upon  the  record.  If  it  was 
ever  in  the  case,  it  has  been  waived  In  this 
review. 

It  results  from  what  la  said  that  the  ac- 
tion of  the  learned  trial  court  in  granting 
a  new  trial  was  correct,  and  that  the  case 
should  be  affirmed,  and  remanded  for  the 
new  trial  properly  ordered  by  the  court  nisi. 
Let  this  be  done.    All  concur. 


WILiJAMiS  V.  UNITED  STATBSS  EXPRESS 
CO.     (No.  17637.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

1.  COUBTB     <S=>231(23)  —  SuPBEMJt     COUBT     OF 

mlssoubi  —  constitdtiomai,    qljestions  — 

Mode  of  Raising. 

A  constitutional  question  not  raised  by  ap- 
pellant, but  by  which  respondent  secured  a  new 
trial  in  the  court  below,  does  not  give  the  Su- 
preme Court  jurisdiction  on  appeal  of  a  case 
not  otherwise  within  its  appellate  jurisdiction. 

[E3d.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  i  658;    Dec.  Dig.  «=»231(23).] 

2.  CouKTs    €=>231(6)  —  Court   ot   Appkai  — 
Missouri. 

Courts  of  Appeals  may  not  construe  the 
Constitution  or  declare  a  statute  unconstitu- 
tional. 

[EH.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  668;    Dec.  Dig.  <»=»231(6).] 

8.   CONBTITDTIONAL     LiAW     «=>26— CoNBTBVC- 

TioN — Vauditt  of  Leqislation. 

The  Legislature  may  pass  any  statute  tfed- 
eral  questions  aside)  not  forbidden  by  the  Con- 
stitution. 

[EH.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  30 ;   Dec.  Dig.  «=s>26l] 

4.  Courts  4=»231(22)  — -  Sufbeue  Court  of 
Missouri— CoNsnTDnoNAL  Qusstioitb. 
Where  statutes,  the  validity  of  which  is 
not  questioned,  govern  a  case,  it  is  not  appeal- 
able to  the  Supreme  Court  as  involving  a  con- 
stitutional question. 

[Ed.  Note.— For  other  cases,  see  Goorts,  Cent. 
Dig.  i  658;    Dec.  Dig.  <g=>231(22).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  B.  Goodrich,  Judge. 

Action  by  H.  K.  WUllams  against  the 
United  States  Express  Company.  From  an 
order  granting  a  new  trial,  plaintUF  appeals. 
Transferred  to  Kansas  City  Court  of  Appeals. 


T.  A.  Wltten,  of  Kansas  City,  toe  appel- 
lant. 

PARIS,  P.  J.  PlaintUr  sued  defendant  in 
the  circuit  court  of  Jackson  county  for  $141.- 
86,  and  had  judgment  for  that  sum.  Some 
of  the  facts  will  be  set  out  in  our  discussion 
of  the  case.  Such  others  as  are  necessary 
to  an  understanding  of  what  we  shall  say, 
run  thus:  Defendant  was  sued,  summoned, 
and  served  as  a  corporation.  It  appeared 
specially,  and,  averring  tliat  It  is  a  foreign 
joint-stock  company  and  not  a  corporatl<si, 
moved  to  quash  the  summons.  This  motion 
was  overruled.  Thereafter  plaintiff  had  the 
sheriff  to  amend  bis  return  so  as  to  show 
service  on  defendant  as  a  joint-stock  com- 
pany, and  a  default  was  noted.  Subsequently 
plaintiff'  amended  his  petition  to  show  the 
fact  that  defendant  is  a  corporation  and  a 
joint-stock  company.  After  the  making  of 
both  of  said  amendments  and  pending  the 
holding  of  the  case  under  advisement,  defend- 
ant appeared  and  filed  its  demurrer  to  the 
petition,  for  that:  (a)  PlalntHTs  petition  is 
Insufficient ;  and  (b)  defendant  is  not  a  suable 
legal  entity;  which  demurrer  was  over- 
ruled, and,  defendant  pleading  no  farther, 
judgment  nU  dldt  was  rendered  for  plain- 
tiff for  the  sum  prayed  for.  The  trial  court, 
on  motion  of  defendant,  set  this  judgment 
aside  and  granted  a  new  trial  to  defendant, 
whereupon  plaintiff  appealed. 

[1]  It  is  urged,  tacitly  at  least,  that  we 
have  jurisdiction  because  construction  of  the 
Constitution  Is  involved.  Let  us  see  if  this 
be  so.  Respondent  complains  for  the  first 
time,  in  Its  motion  for  a,  new  trial,  that  sec- 
tion 28,  art.  2,  of  the  Constitution  was 
violated,  for  that,  being  entitled  to  a  trial  by 
jury.  It  was  denied  the  same.  But  respondent 
got  a  new  trial,  and  It  did  not  appeal.  If  it 
got  such  appeal  on  any  constitutional  ground 
deemed  erroneous  by  appellant,  then  appel- 
lant ought — as  he  did  not — to  have  raised 
that  point  In  his  appeal;  failing  to  do  so, 
the  constitutional  question  mooted  by  respond- 
ent falls  out  of  the  case.  So  that  It  does  not 
lie  in  the  mouth  of  respondent  to  urge  any 
denial  of  a  constitutional  right  in  such  wise 
as  to  confer  jurisdiction  in  u&  Touching  the 
right  of  appellant  to  raise  a  constitutional 
question,  we  note  that  the  record  nowhere 
refers  to  the  Constitution,  except  it  Is  given 
in  narrative  form  as  the  reason  for  the  ac- 
tion of  the  court  nisi  in  sustaining  the  mo- 
tion for  a  new  trial,  that: 

"While  the  court  is  of  the  opinion  that  the 
constitutional  and  statutory  provisions  of  this 
state,  making  joint-stock  companies  corpora- 
tions, are  applicable,  the  Kansas  City  Court  of 
Appeals  has  decided  that  a  joint-stock  company 
cannot  be  sued  as  such." 

In  other  words,  the  learned  court  nisi 
inferably  says  that  while  it  is  of  opinion  that 
section  11,  art.  12,  of  the  Constitution  of 
Missouri   makes   defendant   a    corimrattoD, 
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tbough  it  avers  Itself  to  be  a  Joint-stock  com- 
pany, the  Kansas  City  Court  of  Appeals  bas 
held  to  the  contrary  in  some  other  cases. 
Taking  jndldal  notice  of  the  limitations  of 
Jurisdiction  in  a  Court  of  Appeals  in  the 
matter  of  passing  upon  a  constitutional  ques- 
tion, we  are  not  able  to  see  wherein  the 
Constitution  is  involved.  We  can  see  where- 
in section  2963,  R.  S.  1009,  which,  mutatis 
mutandis  is  in  the  exact  words  of  the  Con- 
stitution, was  held  in  mind  by  the  court  nisi 
and  is,  it  may  be,  involved.  This  section 
declares  that: 

"The  term  'corporation'  as  used  in  this  chap- 
ter [chapter  33]  snail  be  construed  to  include  all 
Joint-«tock  companies  or  associallons  having  any 
powers  or  privileges  not  possessed  by  individuaiiB 
or  partneTships. 

It  may  also  be  true  that  the  construction 
of  section  2090,  which  prima  fade  seems 
to  pat  Joint-stock  companies  and  corporations 
in  the  same  category,  for  the  purposes  of 
chapter  33,  and  likewise  section  1760,  which 
provides  for  the  manner  of  service  of  pro- 
cess on  Joint-stock  companies,  may  l>e  in- 
volved. This  latter  section  was  lately  amend- 
ed (Laws  1915,  p.  22d),  apparently  in  a  metic- 
ulous legislative  effort  to  resolve  the  exact 
situation  here  present.  Whether  an  amend- 
ment was  in  fact  necessary  we  need  not  rule. 
But  the  statutes,  supra  (sections  1760,  2990, 
2963,  R.  S.  1909),  seem  to  us  to  stand  between 
the  court  and  the  Constitution.  TiU  said 
sections  have  been  construed  by  declaring 
that  Joint-stock '  companies  are  not  for  the 
uses  and  purposes  of  chapter  33  and  chapter 
21  In  the  same  category  as  corporations,  no 
need  arises  in  our  opinion  to  construe  the 
Constitution.  Every  question  In  this  case 
can  be  determined  without  reference  to  any 
provision  of  the  Constitution.  In  such  situa- 
tion we  have  no  Jurisdiction,  since  tills  case 
falls  otherwise  among  those  cases  wherein 
our  Jurisdiction  is  referable  alone  to  a  con- 
stitutional question.  Brookline,  etc,  Ca  v. 
Evans,  238  Mo.  599,  142  S.  W.  319. 

[2]  If  there  is  a  constitutional  question  in 
tliis  case,  it  got  into  it  solely  by  virtue  of  the 
declaration  of  the  learned  Judge  nial  that  he 
felt  constrained  to  follow  the  ruling  of  the 
Kansas  City  Court  of  Appeals  in  certain 
cases  (Adams  Express  Co.  v.  Metropolitan 
Street  Ry.  Co.,  126  Ma  App.  471,  103  S.  W. 
583 ;  Metr<%)oUtan,  etc.  Railway  Co.  v.  Adams 
Express  Co.,  145  Mo.  App.  371, 130  8.  W.  101), 
wherein  said  Conrt  of  Appeals  had,  however, 
seemingly  not  considered  the  effect  of  certain 
constitutional  and  statutory  provisions,  which 
bad  the  effect  (at  least  in  the  view  of  the 
learned  trial  court)  to  place  Joint-stock  com- 
panies in  the  same  category  as  corporations 
for  the  purposes  of  suing  and  being  sned. 
If  this  be  so,  then  the  trouble  is  not  with 
the  Constitution,  but,  as  stated  above,  with 
the  statutes  now  existing  (sections  1760,  2963, 
2990),  or  for  (the  then)  lack  of  any  statute 
«xpre88ly  providing  for  the  manner  in  which 
J<^t-Btock  companies  may  sue  and  be  sued  in 


this  state.  The  Kansas  City  Court  of  Appeals 
has  the  same  right  to  construe  the  above  sec- 
tions of  the  statute,  or  any  other  sections 
thereof  as  we  have,  and  in  all  cases  otherwise 
falling  within  its  jurisdiction,  it  construes 
any  statute  anthoritatively.  It  may  not,  of 
course,  construe  the  Constitution,  nor  declare 
a  statute  to  be  unconstitutional.  As  we 
understand  the  situation  here  it  has  not  so 
ruled.  The  learned  trial  conrt  thought  it  his 
duty  to  follow  the  Adams  Express  Company 
Cases,  supra,  though  seemingly  doubtful  of 
the  correctness  thereof,  and  though  fearing 
that  what  he  deemed  to  be  the  bearing  of  the 
Constitution  upon  the  matter  in  hand  had 
been  overlooked  In  those  cases  and  might 
again  be  overlooked  in  the  case  at  bar.  In 
short,  so  far  as  we  find  ourselves  able  to 
appreciate  the  point  made,  this  case  is  here 
because  the  learned  court  and  counsel  believ- 
ed the  Court  of  Appeals  had  failed  to  give 
effect  to  a  section  of  the  Constitution  in  two 
prior  cases,  and  they  feared  that  it  might 
do  so  again.  The  suggested  constitutional 
point  is  not  within  the  issues  of  the  case; 
80  we  are  not  permitted  to  assume  Jurisdic- 
tion. Moler  V.  Whlsman,  248  Mo.  571,  147  S. 
W.  985,  40  li.  Bw  A.  (N.  S.)  629,  Ann.  Cas. 
1913D,  392.  As  we  stated  before,  when  the 
Court  of  Appeals  shall  have  ruled  whether 
our  statutes  provide  for  the  manner  in  which 
Joint-stock  companies  shall  be  sued,  and  then 
shall  rule  if  that  manner  was  followed  here, 
this  case  wUl  be  decided  without  any  occa- 
sion to  construe  the  Constitution,  or  to  as- 
certain whether  any  existing  statute  con- 
travenes the  Constitution. 

[3]  Since  our  Constitution  is  a  limitation  of 
power  and  not  a  grant  thereof,  the  Legis- 
lature may  i>ass  any  statute  (federal  ques- 
tions aside,  of  course),  which  the  Constitu- 
tion does  not  forbid.  So,  it  necessarily  fol- 
lows that  constitutional  questions  present 
themselves  only  from  two  general  angles,  viz., 
is  a  constitutional  provision,  absent  any  stat- 
ute whatever,  self-enforcing,  or,  does  any 
given  statute  In  controversy  contravene  the 
Constitution?  Sometimes  we  are  asked  to 
construe  the  language  of  the  organic  law 
itself,  but  in  such  case  such  construction 
is  ordinarily  but  a  means  to  one  of  the  ends 
above  noted. 

[4]  No  party  raised  below,  n«r  did  the 
conrt  itself,  raise  a  question  as  to  the  valid- 
ity of  any  statute  whatever;  nor  is  there 
any  question  possible  as  to  any  applicatory 
part  of  the  Con»titntion  being  self-enforcing, 
since  there  is  an  existing  statute  in  the  very 
words  of  the  Constitution,  the  constitution- 
ality vel  non  of  which  is  herein  nowise  rais- 
ed. If  this  statute  and  others  mentioned  by  us, 
or  others  found  in  the  books,  do  not  reach  and 
solve  appellant's  troubles,  the  matter  is  ended. 

It  follows  that  Jurisdiction  of  this  case  lies 
in  the  Kansas  City  C!ourt  of  Appeals,  to 
which  court  we  order  that  tt  be  transferred. 
All  concur. 
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MIII;BB  v.  BOITIiWASB  et  aL    (COX,  Inter- 
vener).    (No.  17404.) 

(Supreme  Court  of  Migsouri,  Division  No.  2. 
March  31,  1916.) 

Pasties    4=s>40(2)  —  Intebvenkhs— Statuti>-> 
"Interest  i.v  the  CoNrBOVKBST." 

Laws  1S73,  p.  4S,  enacted  to  establish  evi- 
dence of  title  to  real  property,  provided  by  sec- 
tion 3  (Rev.  St.  1900,  $  2541)  that  any  person 
claiming  an  interest  or  estate  in  the  land  ad- 
verse to  that  alleged  in  the  petition  might  be 
made  a  party.  Rev.  St.  1909,  J  2535,  provides 
for  suits  to  quiet  title,  in  which  all  interests 
may  be  determined,  and  states  the  effect  of  the 
judgment,  and  section  8086  declares  that  the 
provisions  of  the  Revised  Statutes,  so  far  aa 
they  are  the  same  aa  those  of  prior  laws,  shall 
be  construed  as  a  continuation  of  sudi  laws. 
Section  1733  provides  that  persons  in  unity  in 
interest  must  ^oln  aa  plaintiffs,  and  that  on 
failure  to  so  join  they  may  be  made  defendants, 
and  section  1732  provides  that  any  person  may 
be  a  defendant  who  claims  an  int^est  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination, 
and  that  in  actions  to  recover  the  possession  of 
real  estate  any  person  claiming  title  or  right  of 
possession  may  be  made  a  defendant.  Plaintiff, 
suing  to  quiet  title  under  section  2535,  alleged 
title  by  adverse  possession  under  claim  or  color 
of  title,  and  that  defendant's  record  title  was 
of  no  force,  and  asked  for  a  determination  of 
the  rights  of  the  parties  but  not  for  the  pos- 
session of  the  land.  Held,  that  a  party  filing  an 
answer  alleging  title  in  himself  to  a  part  of  the 
land  by  adverse  possession  was  improperly  al- 
lowed to  intervene  as  a  party  defendant,  as  sec- 
tion 2541  had  no  application  to  section  2S35,  as 
the  Intervener  had  no  interest  "in  the  controver- 
sy," and  was  not  a  necessary  party,  and  as  the 
suit  was  not  a  suit  for  the  possession. 

[Ed.  Note.— For  other  cases,  see  Parties,  (}ent. 
Dig.  SS  62,  67;   Dec.  Dig.  <S=>40(2).] 

Appeal  from  Circuit  Court,  Osage  County ; 
R.  A.  Breuer,  Judge. 

Proceeding  to  quiet  title  by  Warren  M. 
Miller  against  George  Boulware  and  others, 
in  which  Wm.  T.  Cox  intervened  as  a  party 
defendant.  Judgment  for  plaintiff  and  for 
the  intervener,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  direction  to  enter 
Judgment  for  the  plaintiff  against  the  original 
defendants. 

This  is  a  proceeding  to  quiet  title  under 
section  2535,  R.  S.  1900.  The  petition,  among 
other  things,  contains  the  following: 

"For  cause  of  action  plaintiff  says  that  he  is 
the  absolute  owner  of  the  south  one-half  of  the 
northwest  %,  section  35,  township  43,  range 
7,  all  situate  in  Osage  county,  in  the  state  of 
Missouri,  he  and  those  under  whom  he  claims 
having  acquired  title  to  said  realty  by  actual, 
peaceable,  open,  and  continuous  and  adverse  pos- 
session thereof  for  more  than  30  years  next 
preceding  the  filing  of  this  suit  and  under  claim 
and  color  of  title  thereto;  that  the  above-nam- 
ed George  Boulware  is  the  apparent  owner  of 
record  to  said  land  by  deed  duly  entered  of 
record  in  Osage  county,  Mo^  deed  records  by 
purchase  from  one  George  Mann,  who  entered 
said  land  in  the  year  1833,  as  shown  by  the 
Osage  county  records ;  that  whatever  title  said 
Boulware  ever  had  has  long  since  passed  away 
hy  reason  of  long  possession  under  claim  of 
title  aa  aforesaid." 


It  prays  tor  a  determination  of  the  rights 
of  the  parties,  but  does  not  ask  for  the  pos- 
session of  the  land. 

Respondent  Cox,  on  his  own  motion,  tmr 
plaintiff's  objection,  was  made  a  party  de- 
fendant, and  filed  an  answer  In  which  be 
alleged  title  In  himself  to  a  part  of  the  land 
(describing  that  part)  by  adrerse  possessioa 
Plalnflff  moved  to  strike  out  that  answer. 
but  the  motion  was  overruled.  There  was 
judgment  In  fever  of  respcmdent  as  to  th« 
part  claimed  by  him,  and  judgment  In  faror 
of  the  plaintiff  as  to  the  residue.  The  plain- 
tiff has  appealed. 

Voaholl  ft  Monroe,  of  Unn,  for  appellant 
Qove  &  Davidson,  of  Unn,  for  re^>ondent& 

BOY,  C.  (after  stating  the  facts  as  abov^. 
Defendant  Cox,  respondent  here,  was  im- 
properly made  a  party  to  this  salt  Be  claims 
the  right  to  be  made  such  party  under  aeo- 
Uons  1732,  1733,  and  2541,  B,  S.  1009. 

The  writer  was  at  first  of  the  (pinion  that 
the  latter  section  authorized  Cox  to  be  made 
a  defendant,  but  his  attention  has  been  called 
to  the  fact  that  such  section  was  orlgrlnaUy 
enacted  in  1873  (Laws  1873,  p.  49,  i  3)  as  a 
part  of  an  act  entitled  "An  act  to  establish 
evidenoe  of  title  to  real  property,  and  to 
restore  the  records  of  the  same,  and  to  pro- 
vide for  the  recording  of  deeds."  Section  1 
of  that  act  provided  that  persons  whose  deeds 
or  other  evidence  of  title  are  lost  or  destroy- 
ed may  lutve  their  title  to  ttie  land  adjudged 
to  them.  Secttim  S,  the  original  of  our 
present  section  2541,  provides  that  any  per- 
son claiming  an  interest  or  estate  in  the 
lands  advene  to  that  alleged  in  the  peti- 
tion may  be  made  a  party  defendant,  and 
that  the  decree  rendered  in  such  cause  shall 
be  conclusive  against  the  parties  to  the  suit, 
and  shall  be  prima  facie  evidence  against 
all  other  persons. 

In  the  connection  in  which  section  2541  IU>- 
pears  in  our  Revised  Statutes  it  seems  to  ap- 
ply to  proceedings  under  section  2535  to  quiet 
title.    Section  8066,  R.  S.  1900,  provides  that: 

"The  provisions  of  the  Revised  Statutes,  so 
far  as  they  are  the  same  as  those  of  prior  laws, 
shall  be  construed  as  a  continnation  of  sncb 
laws  and  not  as  new  enactments." 

Secti(Mi  2541  had  no  application  to  sec- 
tion 2635  prior  to  the  revision,  and,  for  that 
reason,  can  have  none  now.  Section  1733, 
R.  S.  1900,  provides  that  persons  who  are 
united  in  Interest  must  Join  as  plaintiff,  and 
that,  in  case  of  a  failure  of  one  of  such  per- 
sons to  consent  to  be  plaintiff,  he  may  be 
made  a  defendant.  That  section  does  not 
Justus  making  Cox  a  defendant  herein.  He 
is  not  united  in  Interest  with  any  other  party 
to  the  suit  Section  1732  does  not  authorize 
making  the  respondent  a  party  defendant 
herein.  There  are  three  classes  of  persons 
provided  for  in  that  section:  (1)  Those  having 
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or  claiming  an  Interest  In  the  controversy 
adverse  to  tbe  plaintiff;  (2)  those  wbo  are 
necessary  imrtles  to  a  complete  determination 
or  settlement  of  the  question  Involved  there- 
in; 0)  The  landlord  and  tenant  and  "any 
person  claiming  title  or  right  of  possession 
to  real  estate"  may  be  made  defendants  In  a 
salt  for  the  possession  of  snch  real  estate. 
We  will  consider  those  classes  of  persons 
In  tlie  order  named. 

1.  This  respondent  la  not  of  the  first  class. 
In  Cape  Gtrardean  S.  W.  Ry.  Oo.  v.  Hatton, 
102  Mo.  46,  14  S.  W.  763,  the  county  Judges 
had  executed  a  deed  purporting  to  convey  a 
large  tract  of  land  from  the  county  to  the 
raQroad  company.  That  deed  was  placed  In 
escrow  In  the  hands  of  one  of  the  Judges.  The 
railroad  company  sued  the  Judges  of  the  coun- 
ty court  to  determine  Its  rights  to  the  deed. 
It  did  not  make  the  county  a  defendant.  It 
was  held  that  the  county  was  prc^perly  made 
a  defendant  on  its  own  motion,  because,  as 
there  stated.  It  was  "tbe  real  party  In  Inter- 
est" It  should  be  kept  In  mind  that  the  deed 
purported  to  be  executed  by  the  county  and 
to  convey  the  land  of  tbe  county ;  consequent- 
ly Its  delivery  to  the  grantee  therein  was  a 
matter  in  which  the  county  was  deeply  in- 
terested. If  that  deed  had  been  made  be- 
tween the  parties  other  than  the  county, 
though  it  purported  to  convey  the  county 
land,  the  county  would  not  have  been  inter- 
ested in  tbe  controversy  as  to  snch  deed. 
The  fact  that  the  county  owned  the  land  did 
not  of  itself  make  it  a  proper  party  defend- 
ant, but  that  fact,  coupled  with  the  additional 
one  that  it  was  a  party  to  the  deed,  gave 
It  an  interest  in  the  controversy.  In  this 
cause  Cox  claimed  and  actually  owned  a 
part  of  the  land  by  adverse  possession.  He 
bad  no  paper  title  from  anybody,  and  had  no 
Interest  in  any  controversy  between  other 
parties  as  to  such  paper  title.  If  he  bad  re- 
mained out  of  the  suit,  a  decree  therein 
would  have  had  no  effect  whatever  on  Itls 
rights.  He  neither  claimed  nor  possessed  any 
Interest  in  the  controversy. 

2.  The  respondent  was  not  a  necessary 
party  to  a  determination  or  settlement  of  the 
qnestlon  involved.  In  Carr  v.  Waldron,  44 
Mo.  383,  one  of  several  mortgagees  of  real 
and  personal  property  sued  another  of  the 
mortgagees  to  recover  plaintiff's  sliare  of  the 
money  realized  by  tbe  sale  of  the  property. 
It  was  there  said; 

"In  tbe  present  caae  the  parties  were  all 
mortgagees,  and  had  an  interest  in  the  mort- 
gaged property.  Tliere  had  been  no  ascertain- 
ment or  adjustment  of  the  respective  amounts 
to  which  each  was  entitled;  and,  where  sudh  is 
the  case,  all  shonld  be  brought  in.  In  order  titat 
there  may  be  a  final  determination  binding  all 
tbe  parties." 

That  case  lUnstrates  the  meaning  of  the 
statute,  but  furnishes  no  ground  for  respond- 
ent's contention  here. 

8.  The  third  class  Includes  only  those  who 


are  Interested  in  a  suit  for  the  possession  of 
real  estate,  and  for  that  reason  cannot  in- 
clude the  respondent  here.  This  is  not  a 
salt  for  the  possession  of  real  estate.  The 
petition  alleges  possession  In  the  plaintiff, 
and  that  he  has  title  by  adverse  possession. 
The  plaintiff  had  the  right  to  choose  bis 
opponent,  to  frame  his  petition  In  such  a 
way  as  not  to  affect  the  respondent,  and  to 
have  his  controversy  settled  without  being 
interfered  with  by  the  respondent 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  strike  out  re- 
spondent's answer  and  overrule  his  moti<Mi  to 
be  made  a  party  defendant  herein,  and  to 
enter  Judgment  in  favor  of  the  plaintiff  and 
against  the  original  defendants  in  ttie  cause. 

WILLIAMS,  O.,  concurs. 

PEE  CnBaAM.  The  foregoing  opinion  of 
BOY,  C,  is  adopted  as  the  opinion  of  the 
ooort    All  concur. 


DONOHO  V.  MISSOURI  PAG.  RT.  OO. 

(No.  17616.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  15, 1916.) 

1,  COUKIS    «=»231(23)    —   MiSSOTTKl     SUPBEMB 

CouBT— Constitutional  Question. 

A   constitutional   question   giving   the    Su- 

Jtreme  Court  jurisdiction  may  be  raised  by  ob- 
ection  to  the  refusal  of  a  court  to  give  instruc- 
tions asked. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  658;  Dec.  Dig.  «=923i(23).] 

2.  OouBTS    €=>231(6)  —  Misboubi    Supbeme 

OOUBT — CONSTITUTIONAI,    QUESTION. 

The  claim  that  the  interpretation  of  a  con- 
tract by  a  trial  court  was  in  violation  of  the 
Constitution  as  impairing  the  obligation  of  the 
contract  and  denying  equal  protection  of  the 
laws  does  not  raise  constitntional  questions  giv- 
ing the  Supreme  Court  jurisdiction  on  appeal. 

[Eld.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  i  658;  Dee.  Dig.  <e=»231(6).] 

Appeal  from  Circuit  Court  JaCkscm  Coun- 
ty; James  E.  Ooodrich,  Judge. 

Action  by  Lester  Donoho  against  the  Mis- 
soorl  Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Transferred  to  Kansas  Oty  Court  of  Ap- 
peals. 

Actioa  to  recover  for  Injury  to  an  alleged 
valuable  race  horse  while  in  process  of  trans- 
portation from  Independence,  Mo.,  to  Den- 
ver, Colo.,  over  defendant's  railroad  and  con- 
necting lines.  Petition  alleges  delivery  of 
horse  to  the  defendant  Its  value  of  $2,500, 
defendant's  agreement  to  well  and  safely 
carry  from  initial  point  to  destination,  and 
snch  injury,  through  defendant's  negligence, 
as  rendered  the  horse  useless  and  without 
substantial  value.  The  prayer  Is  for  $2,700. 
of  which  it  is  alleged  $2,440  was  tbe  reason- 
able value  of  the  horse,  after  deducting  the 
amount  for  which  it  was  sold,  and  $350  al- 
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leged  to  have  been  expended  In  attempting 
to  restore  the  horse  to  its  normal  condition. 
The  answer  admits  that  defendant  received 
the  horse  for  shipment  as  above  stated,  but 
denies  the  alleged  value.  It  further  alleges 
that  it  agreed  only  to  transport  the  horse  to 
the  end  of  its  own  line,  and  there  deliver 
to  a  connecting  carrier,  and  that  its  line  of 
railroad  extended  only  to  Pueblo,  which  is 
more  than  100  miles  distant  from  Denver, 
and  that  if  any  Injury  was  sustained  by  said 
horse  the  same  occurred  after  it  had  left 
defendant's  line  of  railroad,  and  was  not 
due  to  any  fault  or  negligence  on  its  part 
It  further  sets  up  that  plaintiff  agreed  that, 
«8  'a  condition  precedent  to  the  recovery  of 
any  damages  for  any  loss  or  injury  to  said 
horse,  he  should  give  notice,  in  writing,  of 
the  claim  therefor  to  some  representative 
of  the  company  before  said  horse  was  re- 
moved from  the  place  of  destination,  and 
that  no  such  notice  was  ever  served  on  de- 
fendant or  any  of  its  representatives.  The 
answer  furthM  alleges  that  plaintlfT  con- 
tracted with  defendant  that,  in  the  event  of 
total  loss  of  the  horse,  defendant  should  not 
be  liable  for  any  amount  in  excess  of  $100, 
and  that  in  case  of  injury  or  partial  lt>6s  the 
amount  of  damage  should  not  exceed  the 
same  proportions.  The  reply  denies  these 
allegations,  as  well  as  certain  others  set  up 
in  the  answer,  but  which  are  not  pertinent 
here. 

Upon  trial  a  verdict  in  the  sum  of  $900 
was  rendered  in  favor  of  plaintifT,  and,  up- 
on appellant's  application,  an  appeal  was 
granted  to  the  Kansas  City  Court  of  Ap- 
peals. On  the  17th  day  of  February,  1913, 
and  upon  appellant's  motion,  this  cause  was 
transferred  by  the  Kansas  City  Court  of  Ap- 
peals to  this  court,  for  the  alleged  reason 
that  the  determination  of  the  issues  herein 
involve  the  construction  of  certain  provisions 
«f  the  state  and  federal  Constitutions.  On 
the  2d  day  of  July,  1913,  respondent  filed  in 
this  court  his  motion  to  remand  the  case  up- 
on the  ground  that  a  decision  herein  in- 
volves no  constitutional  question,  and  that 
this  court  was  without  jurisdiction.  On  the 
10th  day  of  July,  1913,  said  motion  to  re- 
mand was  overruled. 

Martin  L.  Clardy  and  Edw.  J.  White,  both 
of  St  Louis,  for  appellant  D.  O.  Flnley  apd 
Ben  T.  Hardin,  both  of  Kansas  City,  for 
respondent 

REVELLE,  J.  (after  stating  the  fbcts  as 
above).  I.  In  overruling  the  motion  to  re- 
mand this  cause  to  the  Kansas  City  Court 
of  Appeals  no  reasons  were  assigned  and 
no  opinion  filed.  Notwithstanding  this  we 
would,  under  ordln,Bry  conditions,  regard 
this  action  as  final  and  conclusive;  but 
since  that  time  this  division  has,  on  two 
occasions,  and  after  careful  consideration, 
unanimously  decided  the  Identical  question 
presented  by  this  record  and  has  held  that 


we  are  wltbout  Jurisdiction.  Feeling  en- 
tirely satisfled  with  the  correctness  of  the 
views  expressed  in  those  cases,  we  can  con- 
sistently do  no  other  than  apply  them  here. 

[1]  The  Judgment  is  for  $900,  and  It  is 
Clear  that  we  have  no  jurisdiction,  unless  up- 
on the  ground  that  a  determination  of  the 
pertinent  issues  Involve  a  construction  of 
some  provisions  of  either  the  state  or  federal 
Constitution.  Although  neither  the  pleadings 
nor  objections  to  evidence  in  any  manner  re- 
fer to  a  constitutional  subject,  ita  ncmexlst- 
ence  is  not  due  to  a  failure  of  earlier  ap- 
pearance. The  particular  question  which  de- 
fendant insists  upon  could  not  have  been  in- 
voked any  sooner  than  it  was.  The  record 
discloses  that  after  all  the  evidence  was  in, 
and  when  the  trial  court  refused  to  give  a 
certain  Instruction  which  defendant  request- 
ed, Its  counsel  made  the  following  objection: 

"The  defendant  objects  and  excepts  to  the  re- 
fusal of  the  court  to  give  to  the  jury  said  in- 
struction numbered  D-7,  because  said  action  of 
the  court  impairs  the  obligation  of  the  defend- 
ant's shipping  contract,  in  violation  of  section 
16,  art.  2,  of  the  Constitution  of  Missouri,  and 
denies  the  defendant  equal  protection  and  ben- 
efit of  the  law  under  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States." 

In  ite  motion  for  new  trial  defendant  as- 
signed as  error  the  following : 

"Because  the  court  erred  in  failing  to  enforce 
the  contract  entered  into  between  the  defendant 
and  plaintiff  for  the  shipment  of  plaintiffs  horse 
*  •  •  and  in  refusing  to  hold  the  plaintiff  to 
the  conditions  of  said  contract  and  limit  the 
plaintiff's  recovery  to  the  sum  of  $100  specified 
in  said  contract,  but  in  permitting  a  recovery 
in  excess  of  the  amount  limited  in  said  contract, 
the  action  of  the  court  and  the  verdict  of  the 
jury  impaired  the  obligation  of  said  contract  in 
violation  of  section  15,  art.  2,  of  the  Constitu- 
tion of  Missouri,  and  denied  to  the  defendant 
the  equal  protection  of  the  law,  in  violation  of 
the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  deprived  the  defendant 
of  its  property  without  due  process  of  law,  in 
violation  of  said  Fourteenth  Amendment  to  the 
federal  Constitution." 

[1]  It  win  be  observed  that  these  objections 
do  not  go  to  the  validity  of  legislative  acts, 
or  the  absence  of  due  process,  as  those  terms 
are  defined,  but  to  the  correctness  of  an  In- 
terpretation of  a  contract  by  a  court  of 
lawful  jurisdiction.  The  most  that  could  be 
said  Is  that  the  court  erred  .when  Judicially 
construing  the  agreement,  and,  if  so^  the 
Court  of  Appeals  is  the  tribunal  designated 
by  law  to  correct  the  error.  We  cannot  as- 
sume, any  more  for  Jurisdictional  purposes 
than  for  others,  that  the  Court  of  Appeals 
will  decide  Incorrectly,  or  so  construe  a  plain 
contract  as  to  violate  the  law  or  the  Consti- 
tution. To  hold  otherwise  would  be  to  usurp 
powers  expressly  denied  us,  and  to  destroy 
the  jurisdiction  of  a  part  of  the  state's  Jndl- 
diary.  In  Kemper  Mill  &  Elevator  Co.  v.  Mo. 
Pac.  Ry.  Co.,  178  S.  W.  502,  this  court  held 
that  this  lodged  no  constitutional  question  in 
a  jurisdictional  sense,  and  directly  ruled  on 
this  identical  objection,  in  so  far  as  It  at- 
tempts to  invoke  the  provislcMis  of  section  15, 
art  2,  of  the  Constitution  of  MlsaouiL    In 
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Btegall  ▼.  American  Pigment  &  Chemical  Co., 
173  S.  W.  674,  thla  court  likewise  held  that 
the  provisions  of  the  Fourteenth  Amendment 
to  the  federal  Constltatlon  could  not  be  thus 
and  In  that  wise  invoked,  and  were  not  ap- 
plicable to  a  subject-matter  of  this  character. 
To  the  same  effect  is  Connelly  y.  Illinois  Cen- 
tral R.  B.  Co.,  186  S,  W.  —  (not  yet  report- 
ed). Numerous  decisions  of  this  court  are 
dted  In  support  of  the  conclusions  reached 
in  the  above  cases,  and  the  reasons  therein 
assigned  are  sufficient  without  adding  others. 
It  follows  that  since  the  record  presents 
no  real  issue  which  gives  this  court  Jurisdic- 
tion of  the  cause,  the  same  must  be  transfer- 
red to  the  Kansas  City  Court  of  Appeals; 
and  It  is  so  ordered, 

FARIS,  P.  J.,  and  WAI/KE2B,  J.,  concur. 


SHAW  T.  CHICAGO  &  A  R.  CO.    (No.  16497.) 

(Snpreme  Court  of  Missouri,  Divisi(m  Na  1. 
March  30, 1916.) 

1.  Bailboass  «=>361,  862(1)— Qbuoation  — 

FbNCXS— PliATTBP  TEBaXTOBT. 

The  adoption  of  the  stock  restraint  law, 
one  section  of  which  (Rev.  St  1909,  {  777)  pro- 
vides Uiat  its  adoption  shall  not  lessen  or  inter- 
fere with  the  obugatioo  of  railroads  to  fence 
their  ttacks  as  is  now  provided  by  law,  and  the 
fact  that  the  double  damage  act  does  not  apply 
to  incorporated  towns  and  platted  territory  does 
not  relieve  a  railroad  company  <^  its  CMnmon- 
law  oUigaticni  to  fence  its  right  of  way  where 
possible  to  do  so  through  platted  territory,  or 
render  it  negligent  for  maintaining  a  cattle 
guard  at  a  road  crossing  in  such  territory. 

rBd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  Xi^,  1248;  Dec.  Dig.  <S=!>3Q1, 
362(1).] 

2.  Neolioence  «=939— Attbactive  Nuisance 
— Implied  Invitation. 

Where  a  railroad  company  maintained  ordi- 
nary fences  along  its  right  of  way  between  the 
abutments  of  a  bridge  over  one  highway  and  a 
cattle  guard  at  the  grade  crossing  of  another, 
the  fact  that  persons  had  been  in  the  habit  of 
climbing  up  the  abatments  to  the  bridge  and 
walking  along  paths  beside  the  track  over  the 
cattle  guard  and  on  the  grade  crossing  is  not  an 
implied  invitation,  which  will  aid  the  contention 
that  this  mode  of  construction  rendered  the  cat- 
tle guard  in  which  plaintiff's  foot  was  caught  a 
dangerous   trap   or    attractive   nuisance. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  !  55;   Dec.  Dig.  <S=>39.] 

3.  RAiutOADS  «=>358(1)— iNJinuxa  to  liicEN- 
SEE- DCTY  OF  Company. 

A  railroad  company  is  under  no  obliga- 
tion to  reconstruct  a  cattle  guard  at  a  highway 
grade  crossing  to  make  it  safe  for  a  mere  li- 
censee using  a  path  along  the  right  of  way, 
which  was  In  the  same  condition  it  had  been 
since  footmen  first  began  traveling  there. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  1236;  Dec.  Dig.  <8=>358(1).] 

4.  Negligence  4s»39— Injuries  to  Licknbet 
— Attbactive  Nuisance. 

A  railroad  right  of  way  between  two  high- 
ways, fenced  in  the  usual  manner  and  having 
at  one  end  an  abutment  to  a  bridge  over  a  high- 
way, constructed  so  as  to  form  steps  leading 
ttmn  the  highway  to  the  track,  is  not  an  at- 
tractive nuisance,  which  renders  the  company 
liable  for  injuries  to  a  girl  who  climbed  up  the 


abutment  and  was  Injured  while  walking  along 
the  right  of  way, 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  55;    Dec.  Dig.  «&=»39.] 

5i.  Neouoenck  4=»39— Injubies  to  Licenses 

—Attbactive  Nuisance. 

Only  very  exceptional  circumstances  would 
render  the  attractive  nuisance  doctrine  ai^li- 
cable  to  an  intelligent  girl  15%  years  old. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  t  55;  Dec.  Dig.  <8=>39.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Jas.  E.  Goodrich,  Judge. 

Action  by  Frances  Shaw,  by  William  Shaw, 
her  next  friend,  against  the  Chicago  &  Alton 
Railroad  Company.  From  an  order  granting 
a  new  trial  after  rerdlct  for  the  plaintiff, 
plaintiff  appeals.     Affirmed. 

The  following  Missouri  cases  were  cited  In 
briefs  as  bearing  on  the  question  whether 
plaintiff  was  a  trespasser  or  an  invitee: 
Frye  v.  Railway,  200  Mo.  377,  loc.  dt  400,  98 
S.  W.  566,  8  L.  R.  A.  (N.  S.)  1069 ;  Ahnefeld 
V.  Railroad,  212  Mo.  loc.  dt  305,  111  S.  W. 
95 ;  Everett  v.  RaUroad,  214  Mo.  loc.  dt.  83, 
84,  112  S.  W.  486;  Murphy  y.  Railroad,  228 
Mo.  loc.  dt  78.  128  S.  W.  481;  Olaser  y. 
Rothschild,  221  Mo.  180,  loc.  dt  186,  120  S. 
W.  1,  22  L.  R.  A  (N.  S.)  1045,  17  Ann.  Cas. 
576 ;  Gurley  v.  Railroad,  104  Mo.  211,  16  S. 
W.  11 ;  Morgan  y.  Railroad,  159  Mo.  276,  60 
S.  W.  195. 

A.  F.  Smith,  Boyle  &  Howell,  and  Guthrie, 
Gamble  &  Street,  all  of  Kansas  City,  for  ap- 
pellant Scarrltt,  Scarrltt,  Jones  k  Miller,  of 
Kansas  City,  for  respondent 

BLAIR,  J.  In  the  Jackson  drcuit  court 
appellant  began  this  action  for  damages  for 
Injuries  she  received  when  struck  by  one  of 
respondent's  trains.  The  appeal  is  taken 
from  an  order  granting  a 'new  trial  on  the 
ground  the  evidence  was  insuffldent  to  sup- 
port a  verdict  against  respondent  company. 
No  question  arises  on  the  pleadings,  and  these 
need  not  be  set  forth. 

Appellant  offered  evidence  tending  to  show : 
That  at  the  time  she  was  injured  there  was 
an  unincorporated,  but  platted,  district  lying 
In  Jackson  county,  containing  a  area  of  near- 
ly three-flftbs  of  a  square  mile  and  a  popu- 
lation of  1,500  to  2,000.  That  respondent's 
single  track  and  right  of  way,  100  feet  wide, 
traversed  the  platted  area  mentioned,  speak- 
ing generally,  from  the  southeast  to  the  north- 
west, about  the  center  of  the  platted  dis- 
trict Dividing  that  portion  of  It  platted  un- 
der the  name  of  Evanston,  on  the  south,  from 
a  portion  platted  under  the  name  of  North 
Evanston,  on  the  north,  ran  Independence 
(tvenue,  a  street  160  feet  wide.  Independence 
road  lay  about  1,200  feet  north  of  Independ- 
ence avenue  and  ran  parallel  to  It,  east  and 
west.  Between  Independence  avenue  and  In- 
dependence road  respondent's  track  ran  nearly 
north,  curving  somewhat  to  the  west  South 
of  Independence  avenue  and  about  700  feet 
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therefrom,  respondent's  trade  cnrvea  to  the 
east  Running  north  and  sottth  between  In- 
dependence avenue  and  Independence  road  are 
eight  streets  or  avenues  within  a  distance, 
from  east  to  west,  of  about  2,900  feet  Wind- 
sor avenue  adjoins  respondent's  right  of  way 
for  the  entire  distance  between  the  avenue 
and  the  road  mentioned.  Glenwood  avenue 
crosses  the  north  line  of  Independence  ave- 
nue 34  feet  east  of  respondent's  right  of  way 
fence,  and  crosses  the  south  line  of  Inde- 
pendence road  202  feet  east  of  the  right  of 
way  fence,  being  that  much  nearer  the  busi- 
ness portion  (store  and  post  office)  of  the 
platted  district  than  Is  respondent's  right  of 
way.  Respondent  had  fenced  its  right  of 
way  years  before  the  accident,  and  its  fence 
extended  the  full  distance  from  Independ- 
ence avenue  to  Independence  road.  On  the 
north  side  of  Independence  avenue  wing  fenc- 
es extended  to  points  a  short  distance  from 
the  rail  on  either  side  and  between  the  ends  of 
these  east  and  west  wing  fences  respondent 
had  long  before  constructed  a  cattle  guard, 
designed  for  the  uses  to  which  such  struc- 
tures are  ordinarily  adapted.  From  Inde- 
pendence avenue  northwardly  to  Independ- 
ence road  there  was  first  a  cut  and  then  a  fill, 
which  latter,  at  the  road  mentioned,  attained 
a  height  of  16  to  18  feet,  and  the  north  end 
of  which  was  supported  by  a  stone  abutment 
from  which  an  I-beam  steel  girder  bridge 
(without  superstructure)  carried  the  track 
across  Independence  road  and  to  the  north 
side  thereof  to  another  abutment.  These 
abutments  were  of  stone,  and  are  shown  to 
have  been  of  the  usual  sort,  narrowing  to- 
ward the  top,  the  successive  layers  of  stone 
being  each  shorter  at  each  end  than  the  one 
next  below.  The  first  or  lowest  one  was  2 
feet  high  or  thick,  and  those  above  it  wera 
14  Inches  thick.  Each  side  of  the  abutment, 
therefore,  presented  the  appearance  of  a  suc- 
cession of  "steps,"  each  step  much  higher 
than  "steps"  usually  axe,  but  resembling 
them  In  appearance.  At  Independence  road 
the  right  of  way  wing  fence  extended  to  the 
southwest  corner  of  the  lower  stone,  leaving 
the  stone  portion  <rf  the  abutment  north  of 
the  line  of  this  wing  fence.  The  fences  on 
the  east  and  west  sides  of  the  right  of  way 
between  Independence  avenue  and  Independ- 
ence road  were  shown  to  be  "ordinary  right  of 
way  fences"  of  five  to  seven  wires  and  these 
wires  .were  barbed.  The  fence  bad  been  in 
place  for  years  and  the  wires  were  old,  but 
none  was  broken  or  down ;  neither  were  any 
posts  shown  to  be  missing.  Two  or  three 
paths  leading  from  these  fences  to  the  track 
had  been  worn  by  footsteps  of  those  who 
pried  the  fence  wires  apart  and  entered  up- 
on the  right  of  way,  some  to  cross  the  right 
of  way  and  some  to  reach  the  track,  upon 
which  they  walked  north  or  south  along  or 
near  the  track,  using,  as  exits,  either  the 
abutment  or  the  cattle  guard  above  mention- 
ed. Sometimes  staples  would  be  pulled  out 
and  the  wires  of  the  fence  would  hang  apart  j 


snffictently  to  admit  persons  desiring  to  enr 
ter  upon  the  right  of  way.  One  witness  tes- 
tified there  was  a  gate  in  the  fence  at  ooe 
point,  and  we  shall  spedflcally  mention  this 
testimony  later.  Persons  also  entered  upon 
the  right  of  way  over  the  cattle  gnard  at 
Independence  avenae  and  by  cUmbing  np  the 
abutment  at  Independence  road.  Tbete  were 
paths  on  each  side  of  the  tra«dc  from  the  cat- 
tle guard  to  the  abutment  mentiooed,  and 
evidences  of  use  of  the  abutment  itself  as  a 
means  of  egress  from  and  ingress  to  the  right 
of  way.  The  cattle  guard  was  11  fteet  long 
from  Aorth  to  sootb  and  was  constructed  ct 
oaken  timbers  of  like  length,  2  inches  thlA 
at  the  base,  resting  upon  the  cross-ties  and 
ballast  These  timbers  were  4%  inches  in 
height,  the  upper  1%  inches  of  each  timber 
being  beveled  to  a  center  line,  and  the  tim- 
bers being  3  inches  apart  at  the  base,  and 
this  distance  being  maintained  Cor  2%  inches 
from  the  base  or  cross-ties  up  to  the  lower 
edge  of  the  beveling.  A  space  of  3  Inches 
separated  the  nearest  cattle  guard  timbers 
from  the  rails  of  the  track.  The  abutments, 
tracks,  cut,  fill,  fences,  rails,  and  cattle  guard 
were  in  the  same  condition  they  had  been 
from  the  time  people  began  to  pass  along 
and  over  them,  and  there  was  no  evidence  of 
anything  unusual  in  the  construction  of  any 
of  them,  or  of  any  defect  or  disrepair,  tin- 
less  it  Is  found  in  what  is  above  set  out  con- 
cerning the  fences  enclosing  the  right  of 
way.  There  was  a  crossing  warning  sign 
and  an  electric  gong  signal  at  Independence 
avenue,  and  signs  at  each  end  of  the  Inde- 
pendence road  bridge,  '  warning  itersons 
against  crossing  that  bridge.  There  was  no 
special  sign  forbidding  trespassing  on  the 
tracks  south  of  Independence  road. 

At  the  time  she  was  injured  appellant  was 
a  bright.  Intelligent,  and  more  than  nsnally 
strong  and  active  girl  of  the  age  of  15% 
years.  She  lived  with  her  parents  in  Kan- 
sas City,  Kan.,  and  <Hi  a  Sunday  afternoon 
came  by  street  car  to  North  Bvanston  for  the 
purpose  of  visiting  kinsfolk.  Leaving  the 
street  railway  station  she  walked  east  along 
Independence  avenue,  crossing  respondnit^s 
track  thereon,  observing,  as  she  passed,  the 
cattle  guard  and  electric  gong  at  the  cross- 
ing, and  thence  proceeded  to  the  home  of 
her  relations.  During  the  afternoon  she  and 
a  cousin,  about  13  yeara  old,  walked  about 
the  neighborhood,  and  when  she  was  ready 
to  return  to  the  electric  railway  station.  In 
order  to  go  to  her  home,  she  and  her  cousin, 
instead  of  going  south  to  Independence  ave- 
nue and  thence  west  to  the  electric  line,  walk- 
ed north  to  Independence  road,  thence  west 
to  respondent's  overhead  crossing,  thence  np 
the  abutment  to  respondent's  track,  and 
thenoe  down  the  track  to  the  cattle  guard  at 
Index)endence  avenue.  In  walking  over  the 
cattle  guard,  the  extension  sole  of  the  shoe 
on  appellant's  left  foot  became  wedged  or 
caught  between  the  rail  and  the  cattle  guard 
timber  or  strip  inside  the  rail  and  paralleling 
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It  8o«Ri  tbereofterttaedectticKDnsaiinoiino- 
ed  tbe  api>roach  of  re8p<»dent'a  trttUi.  Ap- 
pellant failed  In  her  efforts  to  releaae  her 
foot,  pushed  her  companion  out.  of  danger, 
threw  Itexself  down  beside  the  track  and. 
saved  her  Ufe,  but  lost  her  foot. .  Approach- 
ing from  the  southwest,  those  operating  a 
train  could  not  see  tbe  cattle  guard  ontil  they 
anlTed  within  about  700  feet  of  it 

Appellant  did  not  on  tbe  trial  and  does  not 
now  base  her  claim  to  damages  upon  any  the- 
ory depending  at  all  upon  tbe  speed  <^  the 
train  or  the  dlBtance  within  which  it  could 
have  been  stopped;  consequently  sbe  did  not 
offer  any  evidence. of  either  of  those  things. 
Appellant's  theory  is  that  respondent  was 
maintaining  a  cattle  guard,  neither  required 
by  law  nor  necessary  in  the  proper  operation 
of  the  road ;  that  this  cattle  guard,  constructp 
ed  as  above,  described  and  situated  700  feet 
from  a  pure  cutting  off  the  view  of  employ^ 
operating  northbound  trains,  constituted  a 
dangerous  trap;  that  the  abutment  at  Inde- 
pendence toad  and  the  right  of  way  and 
paths  along  the  tracks,  considered  in  connec- 
tion with  the  character  of  the  surrounding 
community  and  the  use  pf  the  paths  by  the 
people  thereof,  constituted  an  "attractive  nui- 
sance" ;  and  tiiat  the  "turn-table"  doctrine  is 
applicable,  and  appellant  entitled  to  recover 
under  it  This  is  tbe  substance  of  the  ccmten- 
tlon  pot  forth  in  appellant's  brief,  as  we  un- 
derstand it 

[1]  L  (a)  Tbe  adtq^tion  of  the  stock  re- 
straint law  affected  in  no  way  respondent's 
obligation  to  fence  lbs  track.  Section  777,  R. 
S.  1909,  of  that  law,  expressly  provides  that 
its  adoption  shall  not  "lessen  or  interfere 
with  the  obUgatlMi"  of  railroads  to  fence 
their  tracks  "as  is  now  provided  by  law." 
Neither  does  the  fact  that:  the  provisions  of 
the  double  damage  act  are  not  construed  to 
apply  to  Incorporated  towns  and  platted  terri- 
tory relieve  appellant  of  all  obligations  to 
fence.  Double  damages  would  not  be  recov- 
erable, but  the  single  damage  act  applies 
where  railroad  companies,  thou{^  not  requir- 
ed to  fences  may  fence.  Rhea  v.  Railway,  &i 
Ho.  loc  dt  348 ;  Hillman  v.  Railway,  99  Mo. 
App.  loc.  dt  274,  73  S.  W.  220.  Further,  the 
common  law  is  applicable  to  a  like  situation. 
It  is  clear  the  failure  to  fence  in  a  place 
where  tbe  company  may  do  so  without  invad- 
ing rights  of  others  brings  penalties  with  it; 
that  is,  tbe  company  may  fence  under  such 
drcumstanoes  or  take  onideasant  consequene- 
esL  This  is  the  law's  nsnal  method  of  requir- 
ing things  to  be  done. 

(b)  Clearly  tbe  numerous  dted  decisions 
discussing  the  exemption  of  switchyards  and 
depot  grounds  from  the  mandate  of  statutes 
requiring  railroads  to  fence  are  inapplicable 
here.  The  cattle  guard  and  fences  as  located 
In  this  case  had  no  connecUcm  with  switch- 
yards or  dn>ot  grounds.  Tbe  people  using  the 
tracks,  according  to  the  evldenoe  in  this  case, 
kad  DO  sort  of  business  with  reepcmdent  and 
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neither  depot  grounds,  nor  switchyards,  nor- 
the  like,  are  mentioned  in  the  record. 

(c)  There  is  no  pretense  appellant's  injury 
resulted  from  any  change  in  the  track,  right- 
of  way,  or  catUe  guard  after  tbe  public  bad 
begun  to  travel  along  and  over  respondent's 
property.  Neither  is  it  contended  appellant 
was  "attracted"  by  the  catUe  guard.  Not  at 
all.  It  Is  contended,  however,  that  the  cattie 
guard,  under  all  the  circumstances,  was  a 
dangerous  place,  and  that  while  the  attrac- 
tion lay  in  another  quarter,  yet  yielding  to 
such  attraction,  appellant  was  drawn  Into 
proximity  with  a  dangerous  trap,  whereby 
3be  was  injured. 

[2]  The  next  contention  of  appellant  in  or- 
der, is  that  she  was  an  invitee.  This  argu- 
ment is  advanced  rather  to  repel  the  ideq.  sbe 
was  a  trespasser  than  to  assert  a  cause  of 
action  as  an  invitee.  Appellant  was  not  an 
invitee  at  all.  The  Missouri  cases  (see  briefs) 
dted  are,  in  the  main,  tboee  discussing  the 
duty  of  railroad  employes  to  keep  a  lookout 
on  portions  of  track  which  the  public  uses 
as  a  footway  in  a  manner  suffldent  in  time 
and  character.  In  a  few  of  these  cases  the 
words  "invitation"  and  'invited"  appear.  In 
at  least  one  of  them  tbe  court  expressed  it- 
self upon  the  question  of  the  status  of  a  per- 
son using  the  track  in  such,  a  place.  In  that 
case  (Ahnefeld  ▼.  Railway,' 212  Mo.  loc.  dt 
300,  111  S.  W.  96),  after  discussing  the  use 
of  the  wo.rds  mentioned  above  and  discussing 
the  status  of  the  injured  party,  it  was  said, 
in  substance,  that  if  one  goes  upon  a  railroad 
track  where  the  use  of  it  by  footmen  is  suffl- 
dent in  time  and  charader,  it  makes  no  dif- 
ference whether  yon  call  such  person  an  In- 
vitee, a  licensee,  or  a  trespasser.  The  terms 
used  in  the  several  cases  were  not  Important, 
the  single  vital  thing  being  that  each  case 
held  that  tbe  result  of  such  a  use  was  to  raise 
a  duty  on  the  part  of  the  railroad  comi>any  to 
keep  a  lookout  for  persons  on  or  near  the 
track  in  sudi  places  and  "to  use  ordinary 
care  in  avoiding  any  injury  to  them."  In 
that  case  this  court  so  stated  the  rights  ac- 
crulng  to  persons  falling  within  tbe  rule. 

It  is  dear  appellant  does  not  fall  within 
the  prindple  of  those  cases,  and  it  is  fair  to 
her  counsel  to  say  they  do  not  contend  she 
does.  Nor  can  it  be  contended  there  was  any 
act  of  respondent  inviting  any  use  of  the 
tracks.  The  abutments  were  of  the  usual 
sort  The  openings  in  the  fences  were  not 
made  by  respondent  The  gate  mentioned  is 
not  shown  to  have  been  constructed  by  re- 
spondent and  its  existence  was  not  shown 
to  have  been  known  to  respondent  before  the 
acddent  In  truth,  the  fair  construction  of 
the  record  is  the  gate  did  not  exist  until  aft- 
er appellant  was  Injured.  Further,  appellant 
did  not  get  upon  the  trade  through  a  gate, 
nor  did  she  so  much  as  see  it  She  was  at 
most  a  licensee,  and  there  is  neither  evidence 
nor  contention  any  of  her  rights  as  such  were 
violated.  In  fact,  it  is  not  contended  she 
oonid  recover  under  any  ordinary  rule  pro- 
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Cectlng  licensees,  or,  for  that  matter.  Invitees. 
The  matter  Is  advanced,  as  stated  in  appel- 
lant's brief,  on  the  ground  that,  while  the 
"attractive  nuisance"  or  "turntable"  doctrine 
Is  that  upon  which  her  case  rests,  and  vrtille 
the  matters  discussed  In  this  and  preceding 
paragraphs  are  "outside  of  the  general  prin- 
ciple specially  involved  In  the  allurement 
cases,"  yet  these  things  have  "an  Influence 
upon  the  ai^Iicatlon  of  these  special  princi- 
ples to  the  case  at  bar." 

[3]  Our  conclusion  on  these  preUminliry 
suggestions  Is  that  respondent  Is  shown  to 
have  been  maintaining  a  cattle  guard  at  a 
place  where  such  structure  was  not  only  per- 
mitted, but  required ;  that  there  was  nothing 
In  the  use  of  its  grounds  at  the  place  either 
forbidding  respondent  so  to  maintain  It  or 
relieving  It  of  the  duty  to  do  so;  that  the 
status  of  appellant  was  that  of  a  licensee  in- 
jured in  the  use  of  a  place  in  ttie  condition 
it  was  in  when  footmen  first  began  to  go  over 
it;  and  that,  whatever  her  rights  to  have  a 
lookout  kept  for  her,  respondent  was  under 
no  obligation  to  reconstruct  its  cattle  guard, 
80  as  to  adapt  it  to  the  use  established  with- 
out its  Invitation,  there  being  nothing  to  show 
there  was  any  hidden  danger  of  any  sort,  or 
that  the  cattle  guard  differed  from  those  gen- 
erally In  use  at  the  time.  We  do  not  hold 
that  a  showing  of  the  matter  recapitulated 
would  render  respondent  liable,  but  do  bold 
that  in  the  circumstances  stated  there  could 
be  no  liability  predicated  merely  upon  a  claim 
by  appellant  in  her  character  as  licensee. 
Moore  V.  RaUway,  84  Mo.  loc.  dt  487,  488; 
Straub  v.  Soderer,  53  Mo.  loc.  dt  42,  46; 
BuUer  v.  Ballway,  156  Mo.  Am>.  loc  dt.  296, 
138  S.  W.  729.  As  stated  above,  appellant's 
counsel  do  not  contend  to  the  contrary,  and 
what  is  said  is  said  for  the  purpose  of  show- 
ing the  irrelevancy  of  the  fticts  mentioned  to 
the  real  contention  as  to  the  applicability  of 
the  doctrine  of  attractive  nuisances. 

[4]  II.  In  view  of  the  conclusions  reached 
In  the  preceding  paragraphs,  we  are  brought 
to  the  simple  question  whether  a  railroad 
right  of  way,  with  the  usual  track  in  the 
qenter,  fenced  on  every  side  and  having  at 
one  end  a  stone  abutment  up  which  peqple 
were  in  the  habit  of  climbing,  and  having 
along  the  right  of  way  paths  made  by  the 
passage  of  persons  thereon.  Is  an  attractive 
nuisance  and  falls  within  the  doctrine  of  the 
"diild  allurement"  or  "turntable"  ca&es. 
We  have  no  hesitation  in  saying  that  the 
doctrine  is  unquestionably  inapplicable.  Of 
course,  there  Is  no  precedent  directly  support- 
ing appellant's  contention,  and  a  careful  ez- 
aminatloni  of  all  the  cases  which  Industrious 
counsel  have  dted  (and  which  accompany 
this  opinion)  discloses  none  which  Is  in  con- 
flict with  the  condusion  stated.  The  pria- 
dple  has  been  recently  discussed,  and  the 
coses  in  this  state  reviewed,  and  we  are  sat- 
isfied vrlth  what  warn  then  said  (Kelly  r. 


Bedas,  217  Mo.  1,  110  &  W.  567,  20  L.  R.  A. 
(N.  S.)  903 ;  O'Hara  v.  Gasli^t  Ca,  244  Mo. 
395,  148  S.  W.  884),  and  regard  the  indnsion 
in  this  opinion  of  a  repetition  of  tbat  exami- 
nation and  discussion  as  unneoeasaiT.  Ap- 
pellant's counsel  present  her  cause  forcefully 
and  clearly,  but  we  are  convlnoed  the  fkcts 
of  this  c<kse  fWU  wholly  wlthoat  the  doctrine 
invoked.  It  is  not  contended  the  cattle  guard 
itself  was  an  element  of  the  "attractlTe  nui- 
sance," bnt  that,  allured  by  the  atmtment  and 
the  path  altrng  the  track,  appellant  was 
brought  into  proximity  with  the  cattle  guard 
and  that  it  was  rendered  dangerous  by  Its 
situation  near  a  curve  and  by  the  manner  of 
its  construction.  The  contention  of  appe- 
lant is  but  anotiber  effort  to  enlarge,  by  com- 
bining with  It  the  "turntable"  doctrine,  the 
doctrine  as  to  the  rights  of  persons  upon 
railroad  tracks  at  a  point  where  a  use  of 
the  track  by  the  public  has  raised  a  duty  to 
keep  a  lookout. 

[I]  III.  It  would  be  a  very  exceptional 
state  of  facts  which  would  render  the  doc- 
trine of  attractive  nuisances  applicable  to 
a  strong,  active,  healthy,  and  intelligent  girl 
15%  years  old.  The  industry  of  coansel  faas 
unearthed  one  case  applying  the  doctrine  to 
a  14  year  old  boy.  That  case  vxu  exception- 
al In  Its  facts.  Biggs-  v.  Wire  Oo.,  00  Kan. 
217,  66  Paa  4,  44  L.  R.  A.  666.  A  part  of 
the  doctrine,  the  basis  of  It,  is  that  the  In- 
jured person  is  of  such  tender  years  that  the 
"attractive  nuisance"  would  so  appeal  to 
childish  impulses  Ss,  In  a  sense,  to  consti- 
tute an  invitation,  and  tbat  sodi  appeal 
should  be  foreseen  and  care  taken  to  prevent 
evil  consequences.  We  are  of  the  opinion 
appellant  is  not  shown  to  be  within  tbe  dass 
to  which  the  doctrine  applies. 

IV.  The  record  shows  appellant  waa  not 
"attracted"  to  respondent's  track  by  any 
"childish  Impulse,"  bnt  went  upon  it  for  tbe 
definite  purpose  of  using  It  as  a  way  to  readi 
the  station  of  the  electric  railway,  upon  the 
ears  of  which  she  Intended  to  return  home. 
There  Is  authority  that  sudi  a  showing  ren- 
ders Inapplicable  the  "turntable"  doctrine 

We  are  unable  to  discover  any  reason  for 
the  view  that  the  trial  court  was  in  error 
in  granting  the  new  trial  <m  the  ground  of 
the  InsufBdency  of  the  evidence. 

The  Judgment  is  affirmed,  and  tbe  cause 
remanded.    AU  concur. 


HtmNELL  et  aL  v.  ZINN  et  aL    (Na  17683.) 

(Supreme  Court  of  Missouri,  Division  No.  2L 
March  31,  1916.) 

1.  Tkdsts  9=989(5)— RKBin.Tiifo  Tbdbib— Dk- 

QBEK  OF  FbOOF  REQUIBED. 

Strong,  unequivocal,  and  convincing  proof 
is  required  to  estabUah  a  resulting  trust 

fEM.  Note.— Por  other  cages,  see  Ti-nsts,  CenL 
g.  i  187 ;  Dec.  Dig.  •s>89(5).] 
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2,  DkOCVXT  AJTD  DlSnOBtTTIOIT  «S>U8  — BX' 

BULTiNO  Trusts— Peesxjmption. 

Where  the  purchase  price  of  land  is  paid 
by  a  father  or  a  husband  and  the  title  taken  in 
the  name  of  a  child  or  wife,  the  Btrong  prima 
facie  preaump^tion  is  that  aucb  land  waa  in- 
tended as  a  gift  or  advancement 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  i  426;    Dec.  Dig.  «=» 

S.  Ei^cnoR  or  Reuedies  «=>S(1)  —  Incon- 

aiSTERT    RKMEDIXS  —  AOTANCEMENTS  —  BB- 

sx7i,Tino  Tbdsts. 

The  remedies  of  requiring  property  to  be 
brought  into  hotchpotch  and  establishing  a  re- 
sulting trust  for  other  heirs  are  inconsistent, 
and  Section  of  one  precludes  the  other. 

[Ed.  Note.— For  other  cases,  see  Ejection  of 
Remedies,  Cent.  Dig.  {  3;   Dec.  Dig.  «s>9(l).] 

4.  Afpbax.  and  X^bob  «=»1009(4)— RiriKW— 
Chanckixob's  Findino. 

Eiven  where  the  weight  of  evidence  is  slight- 
ly against  the  findings  of  the  chancellor,  uey 
will  not  be  disturbed,  except  in  a  plain  case  of 
error. 

[Ed.  Note.— For  other  cases,  see  ▲ppeal  and 
Error,  Cent  Dig.  {  8974;  Dec.  Dig.  <S=> 
1009(4).] 

5.  Tbusts  ®=>89(1)— RBSUtTiso  Tbttbt— Evi- 
dence— SUFFICIENCT. 

In  an  action  to  establish  a  resulting  trust 
in  land,  part  of  purchase  price  of  which  was  ad- 
vanced by  the  grantee's  father,  evidence  held 
to  show  a  gift 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  j  134;    Dec.  Dig.  «=38»(1).] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Carr  McNatt,  Judge. 

Action  by  Ida  M.  Hunnell  and  anotber 
against  R.  D.  Zinn  and  others.  From  a  Judg- 
ment for  defendants,  plaintUCs  an?eal.  Af- 
firmed. 

Tbls  is  an  action  in  equity,  tJie  object  of 
wblcb  was  to  bave  a  resulting  trust  decreed 
In  favor  of  plaintiffs  in  certain  lands  situate 
In  Lawrence  county,  title  legal  title  of  which 
was  in  defendant  R.  D.  Zinn.  From  a  decree 
nisi,  refusing  the  relief  prayed  for  and  dis- 
missing their  bill,  plaintiffs  have  appealed. 
Since  the  case  bas  been  pending  here  Leah 
A.  Grlssom,  one  of  the  ai^Uants,  has  de- 
parted this  life,  suggestions  of  which!  fact 
coming  in,  her  legal  representatives  have 
been  duly  made  parties  herein  and  have  en- 
tered their  appearances. 

Plaintiffs,  Ida  M.  Hunnell  and  said  Leah 
A.  Grlssom,  were  daughters  of  one  Peter 
Zinn,  deceased.  Defendant  R.  D.  Zinn  was 
a  son  of  said  Peter  Zinn,  and  defendants  Al- 
berta Zinn,  Delia  Zinn,  Prussia  Zinn,  and 
Elmore  Zinn  are  the  children  and  heirs  at 
law  of  one  Elmore  J.  Zinn,  deceased,  who 
was  likewise  a  son  of  Peter  Zinn,  and  de- 
fendant Elizabeth  Zinn  Is  the  widow  of  said 
Peter  Zinn  (hereinafter  called  Peter,  for  brev- 
ity). 

No  point  Is  made  touching  the  form  of  the 
petition  here.  That  snch  point  cbuld  have 
been  made  Is  therefore  beside  the  question. 
This  petition  is  brief,  but  no  necessity  exists 
for  cumbering  the  record  with  It    Stated  es- 


sentially, it  avers  that  the  legal  title  to  the 
south  half  of.  the  northeast  quarter  and  tlie 
west  half  of  the  southeast  quarter  Of  section 
23,  in  township  26  and  range  27,  situate  In 
Lawrence  county,  Mo.,  is  in  the  name  of  de- 
fendant Rezln  D.  Zinn  (hereinafter  for  brev- 
ity called  Bezin) ;  that  the  value  of  said  land 
is  $10,000,  and  that  the  said  Peter  was,  and 
was  in  his  lifetime  treated  as,  the  equitable 
owner  of  said  lands,  or  of  a  part  thereof,  by 
reason  of  the  fact  that  the  said  Peter  bad 
furnished  $2,000  of  the  $4,800  paid  as  the 
purchase  price  of  said  land,  but  that  the  title 
thereto  was  idaced  in  the  name  of  said  Rezin. 
There  is  a  further  averment  that  in  the  life- 
time of  said  Peter  be  made  large  and  valua- 
ble advancements  to  the  defendants  and  to 
each  of  them,  far  exceeding  the  advance- 
ments made  to  plaintiffs,  or  to  either  of  them. 
But  no  further  details  are  furnished  by  said 
petition  touching  the  nature  of  said  advance- 
ments. The  piuyei-  is  that  the  court  ascer- 
tain and  determine  what  are  the  rights  of  the 
heirs  of  said  Peter  in  and  to  said  lands,  and 
that  said  Rezin  be  declared  to  be  a  trustee 
thereof  for  the  heirs  at  law  of  the  said  Peter, 
deceased.  In  the  proportion  that  the  sum  paid 
by  the  latter  bears  to  the  whole  purchase 
price,  and  to  require  plaintiffs  and  defendants 
to  bring  into  hotchpotch  the  several  advance- 
ments received  by  them,  and  for  all  proper 
rellet  The  answer  of  Rezin  was  a  general 
denial,  a  claim  of  ownership  in  fee  simple 
of  the  lands  described  In  the  petition,  and  a 
prayer  that  the  court  ascertain,  determine 
and  adjudge  defendant's  title  therein  as 
against  plaintiffs.  The  other  defendants,  in- 
cluding those  who  were  Infants  and  who  an- 
swered by  guardian  ad  litem,  answered  by 
general  denials. 

The  Judgment  found  the  Issues  for  the  de- 
fendants, and  found  and  declared  that  the  ti- 
tle to  the  real  estate  above  described  was 
vested  in  fee  simple  In  said  defendant  Rezin, 
and  that  plaintiffs,  nor  either  of  them,  had 
any  right,  title,  or  interest  therein.  Touch- 
ing the  other,  or  advancement  phase  of  the 
case,  If  any  such  phase  there  be,  no  refer- 
ence is  made  In  the  Judgment,  and  no  sub- 
stantial reference  was  made  as  to  this  vpon 
the  trial  of  the  case. 

The  sole  theory  of  the  case  as  It  was  tried 
turned  upon  the  question  of  whether  the  title 
to  the  160  acres  of  land  described  above  and 
admittedly  as  to  the  paper  title  thereof  in 
Rezin  was  held  by  him  (to  the  extent  of  the 
$2,000  paid  by  Peter)  in  fee,  or  as  an  equita- 
ble estate.  Touching  the  matter  of  advance- 
ments to  the  other  defendants,  there  are  nei- 
ther sufficient  allegations  in  the  petition  nor 
sufficient  proof  in  the  record,  not  to  mention 
an  entire  lack  of  referoice  to  that  point  in 
the  Judgment  We  will  treat  the  case  here 
therefore  as  it  was  treated  by  the  parties  be- 
low, and  devote  our  ^tlre  consideration  of 
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It  to  tli^  qnestlon  of  the  creation  in  Beeln  at 
a  resnltlng  trust  In  the  land  in  dispute. 

The  said  Peter,  ancestor  of  all  of  the  par^ 
ties  to  this  action,  died  in  Lawrence  county 
in  1912,  and  shortly  before  this  suit  was  com- 
menced, leaving  surriving  him  the  two  daugh- 
ters, one  son,  said  Rezin  and  certain  grand- 
(4iUdren,  all  but  one  of  whom  are  minors  and 
are  represented  herein  by  their  guardian  ad 
litem,  and  who,  as  already  stated,  are  the 
children  of  another  son,  one  Elmore  Zinn, 
who  died  before  the  death  of  Peter.  Peter 
had  been  twice  married.  At  a  date,  not  def- 
inite and  not  of  the  essence  here,  he  was  di- 
vorced from  his  first  wife.  Later  they  were 
remarried,  bnt  again  later,  they  separated 
and  were  finally  divorced.  Upon  one  of  the 
separations,  which  one  is  Immaterial  here,  a 
division  of  the  property  np  to  that  time  ac- 
cumulated by  them  was  made,  and  Peter 
seems  to  have  given  to  his  wife,  who  Is  ai>- 
parently  the  mother  of  all  of  his  four  chil- 
dren who  are  represented  here,  100  acres  of 
land  at  least,  perhaps  more.  This  division, 
as  witnesses  throughout  the  record  quote  him 
as  saying,  "put  him  rather  heavily  In  debt," 
and  he  told  his  son  Rezin  and  his  son  Elmore 
that  if  they  would  stay  with  him  he  would 
give  them  all  of  his  remaining  property. 
Some  nine  years  before  Peter's  death  his  son 
Elmore  died;  thereafter  Peter  conveyed  to 
defendants  Alberta  Zinn  and  Delia  Zlnn  each 
80  acres  of  land,  and  to  Prussia  Zlnn  40 
acres  of  land,  retaining  In  the  last  two  con- 
veyances the  right  of  use  and  control  and  in 
the  one  first  mentioned  two-thirds  of  the 
crops  and  rents  thereof,  during  his  life.  To 
the  defendant  Elmore  Zinn,  Jr.,  he  gave  noth- 
ing, since  the  latter  was  a  posthumous  child, 
and  born  apparently  after  the  making  of  the 
above  conveyances.  To  Rezin  he  likewise 
conveyed  at  one  time  120  acres  of  land,  be- 
sides that  In  controversy  here.  These  four 
last-mentioned  conveyances  are  possibly  the 
matters  of  advancements  so  meagerly  refer- 
red to  In  plaintUfs*  petition. 

The  tract  of  160  acres  forming  the  crux  of 
this  action,  and  which  alone  was  dealt  with 
In  the  proof  and  Judgment,  was  purchased 
from  one  Arch  L.  Slmms.  The  proof  Is  con- 
clusive that  Peter  paid  of  his  own  money  the 
sum  of  $2,000  on  the  total  purchase  price  of 
$4,800  for  this  land.  When  doing  so  he  said 
to  Slmms,  the  grantor,  that  he  (Peter)  was 
going  to  pay  part  of  the  purchase  price,  but 
that  he  wanted  the  deed  made  to  Rezin  and 
not  to  himself.  Upon  being  asked  by  Simnis 
why  he  desired  to  do  this  when  he  could  will 
the  land  to  Rezin  Just  as  well,  he  replied: 
"I  know  If  the  deed  goes  to  him  there  won't 
be  any  lawsuit  about  It"  Further  r^errlng 
to  the  matter  and  quoting  the  testimony  of 
the  witness  Slmms  substantially,  Peter  said 
he  was  going  to  give  this  land  to  Rezin,  and 
U  it  were  deeded  to  him  "there  won't  be  any 
lawsuit  about  it,  or  any  fights  about  it,"  and 
for  that  reason  he  wanted  Slmms  to  convey 
It  directly  to  ReEln.  tor  It  he  (Peter)  deeded 


It  to  Rezin,  there  would  be  "lawsnlts  or  fights 
about  It"  Discussing  with  one  Ellm  Anglln, 
who  was  a  brother  of  Peter's  first  wife,  the 
latter  gave  aa  a  reason  for  conveying,  or 
having  conveyed  to  his  two  sons  the  whole 
of  his  land  remaining  to  him,  or  accumulated 
by  him  after  the  division  with  his  first  wife, 
that  these  sons  had  "stayed  by  him  and  had 
helped  htm"  and  that  his  first  wife  would 
sufficiently  provide  for  the  two  daoghters, 
the  plaintiffs  here.  Similar  conversations 
were  testified  to  by  Mrs.  Anglln,  wife  of  the 
last-mentioned  witness.  To  one  Lloyd  How- 
ard, who  seems  to  have  been  the  assessor  or 
deputy  assessor,  Peter  said  that  he  had  giv- 
en his  son  Resin  the  $2,000  which  went  to 
form  the  portion  of  the  purchase  price  of  the 
land  in  dispute,  and  which  Is  here  in  contro- 
versy. 

On  the  part  of  plalntlffB  much  testimony 
came  in  to  the  effect  that  defendant  Rezin 
had.  In  the  lifetime  of  said  Peter,  repeatedly 
stated  that  his  father  was  to  receive,  and 
was  receiving,  a  part  of  the  rents  on  the 
lands  in  controversy.  The  record  further 
shows  that  in  the  lifetime  of  Peter  he  was 
consulted  by  Rezin  as  to  repairs  and  improve- 
ments on  this  land. 

Snbsequent  to  the  purchase  of  the  land 
here  In  controversy,  and  on  the  10th  of  June, 
1907,  Peter  gave  Rezin  a  receipt  signed  by 
him,  which  receipt,  date  and  signature  omit- 
ted, reads  thus:  "Tills  recrfpt  shows  that  my 
son  Rezin  does  not  owe  me  anything  what- 
ever." 

Further  fticts  will  be  found  set  oat  In  the 
opinion  in  connection  with  the  discnsslon  of 
the  law  apidlcable  to  the  facta  disclosed. 

Oscar  B.  Elam,  of  Aurora,  for  appellants. 
William  B.  Skinner,  of  Mt  Vernon,  for  re- 
spondents. 

FABIS,  P.  J.  (after  stating  the  facts  as 
above).  Regardless  of  the  patent  Joinder  of 
unnecessary  parties  defendant,  of  some  loose 
allegations  In  the  petition,  and  the  occasion- 
al wide  range  of  the  testimony,  the  only 
question,  after  all,  is  whether  the  proof  has 
established  a  resulting  trust  in  the  defendant 
Rezin  to  the  five-twelfths  part  of  the  lands 
in  dispute. 

U,  2]  Since  such  a  trust  works  in  a  sense 
uphill  against  the  statute  of  frauds,  the  rule 
has  ever  been  to  require  strong,  unequivocal, 
and  convincing  proof  before  finding  and  de- 
creeing the  existence  of  such  a  trust  Derry 
V.  Fielder,  216  Mo.  lot  dt  192,  U5  S.  W. 
412 ;  Curd  v.  Brown,  148  Mo.  loa  dt  92,  49 
S.  W.  900,  and  cases  cited.  And  where  the 
purchase  price  of  land  is  paid  by  a  father 
or  a  husband  and  the  title  taken  in  the  name 
of  the  chfld  or  of  the  wife,  the  prima  fade 
presumption  is,  naught  else  appearing,  that 
such  land  was  intended  as  a  ^ft  or  as  an 
advancement  And  while  such  presumption 
is  said  to  be  and  is,  of  course,  rebuttable,  such 
rebuttal  must  be   accomplished,   says   thla 
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comt,  by  eTldence  which  la  stroDK,  imeqnlT- 
ocal,  and  conTlndng.  Derry  v.  Fielder,  sn- 
pra.  With  these  iHremlaes  conceded,  how 
atandB  this  case  upon  the  facts? 

There  can  be  little  doubt  bnt  that  Peter 
Ztnn  paid  of  his  own  money  f2,000  of  the 
^,800  with  whldi  this  land  was  bought ;  nor, 
on  the'  other  hand  can  there  be  any  donbt 
that  he,  by  his  express  command,  caused  the 
deed  of  conveyance  fbr  the  whole  of  this  land 
to  be  made  to  Rezln.  He  did  this  because, 
as  he  said  at  the  time,  "he  wanted  Bezln  to 
have  the  land,"  and  was  endeavoring,  by 
thus  causing  the  deed  to  be  made,  to  prevent 
"any  lawsuit  about  It."  To  others  Peter 
gave  a  reason,  sufficient  to  him  at  least,  for 
desiring  to  give  his  sons,  or  Qielr  children, 
all  of  bis  lands.  This  reason  was  that  when 
be  was  divorced  from  his  first  wife  he  bad 
made  such  division  of  his  then  accumulations 
of  property  with  her  as  to  cause  him  to  be- 
come indebted  heavily,  or  as  he  expressed 
It,  "left  him  In  a  hard  place,"  and  that  he 
had  said  to  his  two  sons,  if  they  would  stay 
with  him,  "stick  to  him,"  and  help  him  out, 
they  should  have  all  he  had  left,  and  be 
further  stated  that  they  had  done  ttielr  part 
He  excused  his  seemingly  Inequitable  atti- 
tude toward  his  daughters,  the  plaintiffs,  by 
saying  that  they  would  get  a  sufficiently  fair 
provision  out  of  the  property  he  had  given 
their  mother  when  dividing  with  her  after 
the  divorce.  This  testimony  comes  from  wit- 
nesses who  ought  to  be  unbiased  and  Indiffer- 
ent between  the  parties — from  Slmms,  who 
sold  the  land  and  conveyed  It  by  Peter's  ex- 
, press  direction  to  Rezln;  from  Howard,  the 
deputy  assessor,  to  whom  he  said  he  had  giv- 
en the  land,  or  the  money  ^hlch  partly 
bought  it,  to  his  son;  from  Anglln,  his  for- 
mer brother-in-law,  and  from  the  wife  of  the 
latter,  to  both  of  whom  he  gave  his  reasons 
for  the  different  provisions  he  had  made  for 
his  children.  Opposed  to  this  is  the  testi- 
mony of  certain  loose  statements  made  by  the 
defendant  Rezln  to  the  tenants  on  the  land 
In  controversy,  in  substance  that  Peter,  "bis 
father,  had  a  share  in  the  farm  and  received 
part  of  the  rent"  These  statements  are  not 
denied  (and  we  need  not  say  whether  under 
our  statute  Rezln  would  have  been  a  compe- 
tent .witness  to  deny  them),  and  so  we  may 
treat  them  as  having  been  uttered  by  defend- 
ant precisely  as  stated  by  the  witnesses. 
Conceding  them  to  be  facts,  they  amount  to 
no  more  than  that,  by  means  of  some  agree- 
ment resting  seemingly  between  Rezln  and 
Peter  in  parol,  Peter  was  to  have  his  pro 
rata  of  the  rents  and  profits  from  this  land 
while  he  lived,  but  that  It  was  to  go  to  Rezln 
"when,"  as  he  said  of  his  property  generally, 
"he  was  done  with  it"  This  view  finds 
strong  corroboration  in  the  fact  that  in  one 
other  deed  to  Rezln,  as  well  as  In  all  of  the 
several  deeds  to  others  of  the  defendants 
who  are  the  children  of  his  son  Blmore,  he 
retained  either  a  life  estate  in  himself ,  or 
reserved  all,  or  a  itart  of  the  rents  and  prof- 


its thereof  daring  his  llfo.  Folly  conceding 
as  we  may,  that  be  got  a  part  of  the  rents, 
and  that  he  was  consulted  about,  and  had  a 
yaiee  in,  the  management  of,  and  the  im- 
provements on,  the  land  in  dispute,  yet  this 
only  shows  that  pursuant  to  his  course  in 
similar  cases  with  Reain  and  ,with  his  grand- 
dilldren,  he  had  some  sort  of  friendly  agree- 
ment with  his  son  by  which  he  was  to  share 
for  his  life  In  the  rents  and  profits  on  this 
land.  It  aids  us  to  no  material  extoit  in 
ektng  out  that  unequivocal  proof,  which  the 
rules  demand  in  this  kind  of  case.  For  this 
testimony  is,  of  Itself,  ambiguous  and  equiv- 
ocal. 

[S]  In  passing,  lest  it  be  said  that  it  was 
raised  and  kept  vital  and  we  overlooked  it, 
we  will  look  briefly  to  the  casually  mention- 
ed matter  of  advancements.  While  itiS'loose- 
ly  asked  in  the  prayer  of  the  petition  that 
each  of  the  defendants  be  required  to  bring 
the  property  conveyed  to  him  or  her  into 
hotchpotch,  there  are  no  sufficiently  definite 
allegations  in  the  petition  to  warrant  such  a 
prayer.  No  reference  is  made  to  any /facts 
which  would  require  Rezin's  codefendants  to 
so  bring  their  lands  in.  No  such  Jndgimeiit 
was  rendered,  and  what  proof  there  was 
.wholly  disproves  the  theory  of  an  advance- 
m«it,  and  makes  of  the  case  which  was  ac- 
tually tried  either  an  outright  gift  or  one 
which  creates  a  resulting  trust.  Tbe  case 
was  tried  below  on  this  latter  theory  and 
none  other.  So,  if  there  were  proof  of  an 
advancement  (a&  there  is  not,  but  iiec  con- 
tra disproirf  thereof),  the  rule  of  consistency 
of  ttieoi7  wonid  preclude  relief.  Besides,  the 
theory  of  a  resulting  trust  of  itself  shuts  out 
and  precludes  the  theory  of  an  advancement 
They  are  logical  and  legal  antitheses  each 
of  the  other.  One  connotes  the  retention  of 
ownership;  the  other  a  passing  of  owner- 
ship, but  an  accounting  for  liie  value  of  the 
property  so  transferred. 

[4,  n  We  are  constrained  to  say  that  in 
our  view,  the  learned  chancellor  could  not 
have  found  In  any  other  way  than  that  found 
by  him.  The  rule  is  ancient  and  well  settled 
that  even  where  uptm  the  cold  record  on  ap- 
peal the  weight  of  the  evidence  may  seem  to 
us  to  be  slightly  against  the  finding  of  the 
chancellor,  so  that  if  left  to  ourselves  we 
might  have  found  otherwise,  we  will  never- 
theless defer  to  his  findings,  except  in  a 
plain  case,  where  such  finding  is  clearly  er- 
roneous. This,  because  of  the  chancellor's 
better  opportunity  to  see  and  hear  the  wit- 
nesses. For  evidence  which  may  look  as  If 
it  were  Inspired  by  the  very  breathing  image 
of  truth,  when  we  read  it  on  the  cold  record, 
may,  In  fftct,  have  been  inspired  by  the  Fa- 
ther of  ties,  and,  as  it  fell  from  the  witness' 
lips  in  front  of  the  chancellor,  have  borne  the 
hall-mark  of  its  inspiring  ancestor  on  its 
face.  So  mnch  was  said  in  substance  by 
our  former  Brother  Lamm  in  the  case  of 
Creamer  v.  Bivert,  214  Bffo.  loc.  cit  479,  US 
S.  W.  1U.8.    But  be  this  as  may  be,  there 
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are  two  rales  of  law  ootafrohtln^  appellanta 
here,  making  it  impogslble  for  them  to  recov- 
er upon  such  a  state  of  facta  as  Is  presented 
by  this  record ;  one  Is  the  necessity  of  such 
proof  as  shows  an  unequivocal  right  to  recov- 
er ;  the  other  is  the  rule  of  deference  to  the 
chancellor's  finding.  Here  the  weight  of  evi- 
dence la  against  plaintiffs,  not  for  them,  or  so 
much  as  evenly  balanced.  Plaintiffs  have 
not  met  In  this  record  either  one  of  these 
requirements.  The  decree  nisi  was  right,  and 
should  be  affirmed.  Let  this  be  dcme.  All 
concur. 


KILIB  V.  GOOCH  et  aL    (No.  17882.) 

(Supreme  Court  of  Misaouri,  Division  No.  1. 

March  30,  1916.) 

1.  WITR1E8BE8      «=3l59(2)     —     COKFETEROT     — 

Tbansaotioh  wrtH  Dkokased  Pebsoh. 
In  a  suit  for  partition,  where  an  intervener 
daimed  the  land  by  virtue  of  a  parol  gift  from 
the  common  source  of  title  to  his  father,  and 
a  parol  gift  from  the  father  to  intervener  with 
possession  thereunder  for  the  period  of  limita- 
tions, while  the  father  could  not  under  Rev.  St. 
1909;  I  6364,  testify  as  to  the  gift  made  to  him 
after  ue  death  of  the  donor,  both  intervener  mid 
his  father  were  competent  witnesses  to  testify 
as  to  the  gift  to  intervener  and  his  holding  there- 
under, which  would  entitie  intervener  to  the 
land  regardless  of  whether  the  gift  to  his  fa- 
ther was  ever  made. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  629.  667,  668.  678 ;  Dec  Dig.  «=> 
159(2).] 

2.  Gifts  «=»25— Ibtkbist   in   Land— PAaoi. 
Gut. 

Where  a  daimant  of  land  under  a  parol  gift 
did  not  allege  or  prove  that  he  todt  possession 
of  land  under  the  gift,  he  is  not  entitled  to  the 
land  by  virtue  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  S<  43-48 ;   Dec.  Dig.  ®=>25.] 

3.  Afpeaj,  Ann  Ebbob  «=»1008  —  Review — 

FiNOINOS  BY  TBIAL  COUBT. 

Where  the  claim  of  intervener  to  land 
sooght  to  be  partititmed  was  submitted  to  the 
court  without  a  jury  and  without  instructions, 
the  court's  condusion  is  binding  on  appeaL 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3955 ;  Dec.  Dig.  <3=9l008.] 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; Fred  Lamb,  Judge. 

Suit  for  partition  by  Howard  F.  Kille 
against  John  T.  Ooocb  and  another.  In  which 
WUllam  P.  Gooch  intervened  as  claimant  of 
the  land.  From  a  decree  against  the  inter- 
vener, he  appeals.  Reversed  and  remanded, 
with  directions. 

This  la  an  actlm  for  partition  brought  in 
the  circuit  court  of  Sullivan  county.  Mo.,  by 
plaintiff,  who  is  the  record  owner  of  the  un- 
divided three-aevenths  of  the  northwest  quar- 
ter of  the  northeast  quarter  of  section  27, 
township  61,  range  20,  of  said  county,  against 
defendant  John  T.  Gooch,  the  record  owner 
of  the  undivided  three-sevenths  of  said  land, 
and  defendant  Wm.  H.  C.  Gooch  the  record 
owner  of  the  undivided  one-seventh  of  above 
land.  Defendant  Wm.  P.  Gooch,  upon  his 
own  motion,  was  permitted  to  become  a  de- 


fendant. He  ffled  ab  answor  daimlng  to  be 
the  owner  and  In  possession  of  said  land. 

Thomas  S.  Gooch  was  the  common  source 
of  title.  The  land  was  conveyed  by  the  United 
States  government  to  the  state  of  Missouri 
by  act  of  Congress  approved  September  28, 
1850.  It  was  patented  by  the  state  ot  Ifis- 
souri  to  Sullivan  comity  aforesaid,  and  by  the 
latter  sold  and  conveyed  on  November  7, 1863, 
to  said  Thomas  S.  Goodi,  the  common  source 
of  titla  The  latter  died  intestate,  July  31, 
1873.  He  left  a  widow,  who  died  12  or  19 
years  later,  and  eight  children,  named  as  fol- 
lows: John  T.  Gooch,  James  W.  Gooch,  WU- 
Uam  H.  C.  Gooch,  Thomas  H.  Gooch,  Sarah 
A.  Gooch,  Adam  P.  Gooch,  Isaac  T.  Gooch. 
and  Charles  B.  Gooch.  Sarah  Gooch  married 
John  Carter.  Adam  P.  Gooch  died  before  his 
mother,  and  was  unmarried.  Thomas  H. 
Gooch  died  In  May,  1896,  and  left  a  widow 
and  four  diildren.  His  widow  was  named 
Luella,  and  his  four  children  were  named: 
Lulu  Seller  (nie  Gooch),  Annie  Scoles  (n€e 
Gooch),  Emma  Johnson  (n^e  Gooch),  who  mar^ 
ried  Charles  A.  Johnson,  and  Thomas  H. 
Gooch  (commonly  known  as  Harry). 

On  April  1, 1913,  Isaac  T.  Gooch  and  wife, 
with  Charles  B.  Goodh  and  wife,  for  the  ex- 
pressed consideration  of  $571.45,  conveyed  to 
plaintiff  by  quitclaim  deed  the  land  In  «hi- 
troversy.  This  deed  was  recorded  April  2, 
1913.  On  April  2,  1913,  the  heira  of  Thomas 
H.  Gooch,  deceased,  conveyed  to  plaintUC 
their  Interest  in  said  land.  This  gave  to  re- 
spondent the  record  title  to  the  undivided 
three-sevenths  of  said  land.  On  November 
13, 1897,  the  heira  of  James  W.  Gooch,  deceas- 
ed, conveyed  said  land  by  quitclaim  deed  to 
defendant  John  T.  Gooch,  and  the  deed,  after 
describing  the  land,  contained  this  recital: 
"First  parties  conveying  as  heirs  of  Thomas 
S.  Gooch,  deceased."  On  February  15,  1898, 
Thomas  B.  Goodi,  heir  of  Sarah  A.  and  John 
Carter,  for  the  expressed  consideration  of 
$10,  executed  a  quitclaim  deed  to  the  land  In 
controversy  to  defendant  John  T.  Goo<& 
After  describing  the  land,  said  deed  recites: 
"First  party  conveying  as  heir  of  Thomas  S. 
Gooch,  deceased."  The  two  deeds  last  men- 
tioned conveyed  to  defendant  John  T.  Gooch 
the  record  title  to  the  undivided  two-sevenths 
of  the  land  in  controversy.  Defendant  Wm. 
H.  C.  Gooch  holds  the  record  title  to  the  un- 
divided one-seventh  of  said  land,  as  son  and 
heir  of  Thomas  S.  Gooch,  deceased,  the  com- 
mon source  ot  title.  Def^dant  John  T. 
Gooch  is  a  son  of  said  Thomas  S.  Gooch,  and 
defendant  William  P.  Gooch  Is  a  son  of  de- 
fendant John  T.  Gooch. 

Defendant  William  P.  Gooch  in  his  answer 
to  amended  petition  alleges  that  said  Thomas 
S.  Gooch,  his  grandfather,  more  than  40  years 
prior  to  the  institution  of  this  suit  made  a 
parol  gift  of  said  land  to  his  sons  John  T. 
(liooch  and  James  W.  Gooch,  and  that  more 
than  30  years  prior  to  the  commcmcement  ot 
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this  action,  attid  John  T.  Goooh,  fMher  of  said 
defendant  Wn.  P.  Gooeb,  made  a  parol  gift 
at  said  land  to  the  latter  and  that  said  John 
T.  Gooch  acquired  the  Interest  of  said  Jamea 
W.  Oooch  In  said  land.  The  answer  then  al- 
leges that  defendant  Wm.  P.  Gooch  has  been 
In  the  actual,  excAoslve,  adverse,  and  comttn- 
HODS  possession  of  said  land,  claiming  the 
same  as  his  own  absolutely,  for  a  period  of 
10  years  and  more  next  before  the  commence- 
ment of  this  salt  The  answer  farther  alleges 
tliat  neither  plaintiff  nor  any  of  those  under 
whom  he  dalms  have  been  In  possession  of 
aald  land  for  30  oonaecntlve  years,  and  that 
neltber  said  plaintiff  nor  his  grantors  have 
ever  paid  any  taxes  on  said  land;  that  he 
(•pp^ant)  Is  la  possessliHi  of  said  land,  and 
baa  been  for  more  than  one  year  from  the 
date  of  the  expiration  of  said  period  of  30 
years,  He  thereupon  asks  that  the  title  to 
aaid  land  be  declared  to  be  vested  in  him,  and 
that  his  rii^t  and  title  thereto  be  quieted  in 
him  as  against  the  plaintiff,  and  for  all  prop- 
Hr  and  equitable  rdief. 

Flalntifrs  reply  admits  that  niomas  S. 
Oooch  is  the  cMnmon  source  of  title;  thatJohn 
T.  Oooch,  by  quitclaim  deed  from  the  heirs  of 
James  W.  Oooch,  deceased,  acquired  the  un- 
divided one-seventh  interest  in  said  land,  and 
no  more.  Plaintiff  denied  every  other  allega- 
tion of  new  nmtter  in  aaid  answer.  Plaintiff 
likewise  pleads  tlw  statute  of  frauds  as  a  de- 
fense against  said  alleged  parol  gifts  of  the 
land  in  controversy. 

We  will  consider  the  objections  to  the  ad- 
mission of  evidence  and  the  exclusion  of 
same  and  the  alleged  title  of  defendant  Wm. 
P.  GooA  to  the  land  in  controversy  In  the 
opinion. 

John  T.  Gooch  and  Wm.  H.  O.  Goo(2l  filed 
no  answer,  but  made  default.  The  case  was 
submitted  to  the  court  without  the  Interven- 
tion of  a  Jury,  and  without  instructions.  The 
court  found  for  plaintiff,  and  further  found 
that  defendant  Wm.  P.  Gooch  has  no  right, 
title,  or  Interest  in  the  land  In  controversy, 
to  wit,  the  northwest  quarter  of  the  north- 
east quarter  of.^ection  27,  township  01,  range 
20,  in  Sullivan  county.  Mo.,  and  is  not  en- 
titled to  the  possession  thereof,  but  that  the 
allegations  of  plaintiff's  petition  are  true. 

The  court,  after  finding  and  describing  the 
interests  of  the  parties  as  heretofore  shown, 
decreed  a  partition  of  the  land,  and  ordered 
sale  of  same,  as  it  could  not  be  divided  in 
kind,  etc.  Defendant  Wm.  P.  Gooch  aloue 
filed  moUon  for  a  new  trial,  which  was  over- 
ruled, and  the  cause  duly  appealed  by  him  to 
tills  court 

J.  W.  Clapp,  of  MlUn,  and  A.  W.  Mulllns, 
of  lilnneus,  for  appellant  B.  B.  Fields,  of 
Browning,  and  J.  M.  Wattenbarger,  of  Milan, 
tor  reqiondeDt 

'  BAIIiBT,  O.  (after  stating  the  facts  as 
above).  [1}  I.  It  is  extended  by  appellant 
Ouit  tli«  court  committed  error  in  refusing 


to  permit  defendant  John  T.  Oooch  and  him- 
self to  testify  as  witnesses  to  the  trial  of 
this  cause. 

It  may  be  conceded  for  the  purposes  (tf  the 
case  that  neither  John  T.  Oooch  nor  his  son,. 
William  P.  Oooch,  were  competent  witnesses, 
in  view  of  section  6364,  R.  S.  1909,  to  testify 
oonceming  the  alleged  parol  gift  of  the  land 
In  oontrovewty  from  Thomas  S.  Goodi  to 
Jobs  T.  and  James  W.  Gooch,  as  alleged  in 
the  answer.  Angell  v.  Hester,  64  Mo.  142; 
King  ▼.  Jamison,  60  Ma  424;  Hughes  v; 
Israd,  73  Mo.  B3S;  Wood  v.  Matthews,  T& 
Mo.  loe.  dt  482;  Chapman  v.  Dougherty, 
87  Mo.  617,  06  Am.  Rep.  468;  Meier  v.  Thie- 
man,  90  Mo.  loc.  clt  434,  2  &  W.  435;  O'Bry- 
an  V.  Allen,  108  Mo,  227,  IS  8.  W.  882,  S3 
Am.  9t  Rep.  696 ;  Leeper  v.  Taylor,  111  Ma 
812,  19  8.  W.  865;  Teats  T.  Flandns,  118 
Mo.  600,  24  S.  W.  126 ;  Curd  v.  Brown,  148 
Mo.  loc  dt  96,  49  S.  W.  990;  Hach  v.  Rol- 
lins, 168  Ma  loc.  clt  180,  181,  58  8.  W.  2»; 
Miner  V.  glupsky,  168  Moi  643,  68  Bw  W.  900; 
Baker  v.  Reed,  162  Mo.  341,  62  S.  W.  1001; 
Patton  V.  Fox,  169  Mo.  loc.  dt  107,  69  S.  W. 
287;  Smith  v.  Smith,  201  Mo.  loc.  dt  646, 
100  8.  W.  678 ;  Welermu61Ier  v.  Senllin,  208 
Mo.  loe.  dt  472,  101  8.  W.  1088;  Bishop  v. 
Brittaln  Inv.  Co.,  229  Mo.  688,  128  8.  W. 
668,  Ann.  Cas.  1812A,  868 ;  Lieber  v.  Ldeber, 
288  Mo.  loc.  clt  22,  143  a  W.  468;  Ooodale 
V.  Bvans,  268  Ma  loc.  dt  228,  172  S.  W.  370 ; 
Baton  V.  Gates,  176  S.  W.  loc.  dt  863;  Iiea< 
vea  V.  Southern  Ry.  Ca,  181  S.  W.  loc.  dt 
8,  and  cases  dted;  Stone  v.  Fry,  181  Mo. 
App.  607,  178  S.  W.  loc.  dt  290 ;  Chandler  v. 
Hedrick,  187  Mo.  App.  loc.  dt  670,  173  8. 
W.  93";  Dlggs  v.  Henson,  181  Mo.  App.  84, 
163  a  W.  665;  Bone  v.  Friday,  180  Mo.  App. 
677,  167  8.  W.  688;  Taylor  t.  Oeorge,  176 
Mo.  App.  k>c.  dt  222-223,  161  S.  W.  1187; 
Leavea  v.  Railroad,  171  Ma  App.  loa  clt  27, 
103  8.  W.  600.  The  testimony  sou^t  to  be 
elicited  from  John  T.  Oooch  in  behalf  of  his 
son  and  codefendant  Wm.  P.  Gooch,  did  not 
relate  to  the  alleged  parol  gift  of  said  land 
from  aromas  8.  Oooch,  deceased,  to  his  two 
sons  John  T.  and  James  W.  Goodi.  On  the 
other  hand,  the  defendant  John  T.  Oooch  was 
offered  as  a  witness  in  behalf  of  appellant,  to 
prove  that  he  had  made  a  parol  gift  of  said 
land  to  defendant  Wm.  P.  Gooch  more  than 
30  years  prior  to  the  commencement  of  this 
suit;  that  his  said  son  had  been  in  the  sole 
and  exclusive  possession  of  said  land  for 
29  years  prior  to  the  commencement  of  this 
action,  and  holding  it  for  himself  absolutely ; 
that  he  (John  T.  Gooch)  had  paid  the  taxes 
oontlnnally  on  this  land  for  the  last  40 
years  before  the  trial;  and  that  nobody 
else  had  paid  any  taxes  on  it 

Even  if  it  should  be  conceded  that  appel- 
lant failed  to  establish  the  fact  that  his 
grandfather  had  made  a  parol  gift  of  said 
land  to  his  father  and  uncle,  as  alleged  In 
the  answer,  yet  it  does  not  follow  that  John 
T.  Gooch  was  an  incompetent  witness  to 
jytar*  that  while  In  possession  ot  above  land 
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he  made  a  parol  gift  at  same  to  defendant 
Wm.  P.  Gooch,  and  placed  him  In  posaeseton 
thereof  under  said  gift.  Nor  does  It  f<dlow 
that  John  T.  Oooch  was  not  a  competent  wit- 
ness to  testify  in  behalf  of  Us  son  as  to  the 
adverse  holding  of  the  lattw  after  he  was 
placed. In  possession  by  his  father  under  the 
parol  gift  from  the  latter.  Thomas  S.  Oooch 
was  not  a  party  to  the  alleged  transactioa  be- 
tween John  T.  Qooch  and  his  son.  If  John  T. 
Oooeh,  while  in  iwssession  of  the  land,  made 
a  pared  gift  of  same  to  appellant  and  put  him 
in  possession  thereof,  it  constituted  a  sepa- 
rate and  distinct  transaction,  in  which  the 
deceased,  Thomas  S.  Gooch,  was  not  InvolTed. 
The  defendant  John  T.  Grooch  was  therefore 
a  competent  witness  to  testify  as  to  those 
matters  which  appellant  offered  to  prove  by 
him,  and  the  conrt  erred  in  excluding  him  as 
a  witness  for  that  purpose.  Clara  Bajohr  r. 
Alma  M.  Bajohr,  184  S.  W.  76,  not  yet  offidaUy 
reported,  opinion  by  Graves,  F.  J. ;  Marlon  Uay 
«t  aL  7.  Lou  Westall  et  al,  183  S.  W.  629,  not 
yet  ofBcially  reported,  opinion  by  Bailey,  O. ; 
Lead  &  Zinc  Inv.  00.  v.  Lead  Co.,  251  Mo.  loc. 
dt  741, 158  S.  W.  368 ;  Brown  v.  Fatterson.  ZH 
Mo.  loc.  cit  651,  652,  124  S.  W.  1 ;  Fredand 
v.  WiUiamson,  220  Mo.  loc.  dt.  231,  119  S. 
W.  660;  Welermueller  v.  SoulUn,  203  Mo. 
loc.  dt  469,  101  S.  W.  1088;  Lynn  v.  Hock- 
aday,  162  Mo.  loc  cit  121,  61  S.  W.  885,  85 
Am.  St  Rep.  480;  Shanklin  v.  McGracken, 
140  Mo.  loc.  dt  356,  41  S.  W.  898;  Banking 
House  V.  Bood,  1S2  Mo.  loc.  dt.  268,  S3  S.  W. 
816 ;  First  Nat  Bank  of  St  COiarles  v.  Payne, 
Ul  Mo.  297,  20  S.  W.  41,  83  Am.  St  Rep.  520; 
Bates  V.  Forcht,  89  Mo.  loc.  dt  126,  1  S.  W. 
120;  German-American  Bank  v.  CAuaery 
<App.)  176  S.  W.  loa  dt  1077;  Denning  ▼. 
Butcher,  91  Iowa,  432,  483.  69  N.  W.  69; 
Koetelecky  v.  Scherhart,  99  Iowa  loc.  dt  124, 
125,  68  N.  W.  591. 

(a)  The  condusions,  heretofore  readied  In 
regard  to  the  competency  of  John  T.  Goodi 
to  testify  iB  regard  to  the  matters  therein 
enumerated  apply  with  equal  force  to  the 
competency  of  appellant  to  testify  concerning 
the  matters  bis  counsel  offered  to  prove  by 
him.  The  court  therefore  committed  error 
in  excluding  the  testimony  of  defendant  Wm. 
P.  Gooch  In  respect  to  the  matters  offered 
to  be  proven  by  him. 

[2]  II.  It  is  insisted  by  appellant  that  the 
evidence  In  the  case  is  sufficient  to  show  a 
parol  gift  of  the  land  In  controversy  by 
Thomas  S.  Gtooch  to  his  sons  John  T.  and 
James  W.  Goodi.  As  we  are  urged  to  re- 
verse and  remand  the  cause,  with  directions 
to  the  trial  conrt  to  enter  a  Judgment  for 
appeUant,  we  wlU  briefly  consider  the  above 
question.  The  only  testimony  relating  to 
above  subject  is  that  of  J.  W.  Oassity.  He 
testified  that  Thomas  S.  Goodi  was  at  his 
fbtber's  house  in  1863  or  1B04,  and  he  heard 
blm  say  that  he  calculated  for  John  T.  and 
Jim  to  have  the  land  in  controversy.  This 
testimony  was  competent  for  what  it  was 
worOi,  tending  to  show  adyerse  possession 


upon  the  part  of  appellant  33m;  answer  o£ 
defendant  Wm.  P.  Gooch  does  noMtUege  that 
his  father,  John  T.  Gooch,  entered  into  the 
possession  of  the  land  in  controversy  under 
the  alleged  parol  gift  from  Thomas  S.  Goodi 
to  John  T.  and  James  W.  Gooch.  In  order 
that  a  parol  gift  of  land  may  become  eflecttve 
and  pass  to  the  donee  the  equitable  title 
thereto,  it  is  necessary  that  possession  should 
be  taken  under  and  pursuant  to  the  parol 
gift  In  Dozler  v.  MJatsoa,  94  Mo.  loc.  dt 
332,  7  &  W.  270,  4  Am.  St  Rep.  388,  Judge 
Sherwood,  In  discussing  this  subject  said: 

"It  is  well  settled  that  where  a  party  baa 
been  placed  in  possession  of  a  tract  of  land, 
and  on  the  faith  of  an  oral  e^ft  of  tlie  same  to 
him  has  made  valuable  and  lasting  improvements 
thereon,  this  is  a  sofficient  basis  upon  which 
the  donee  may  compel  a  conveyance  to  him  of 
such  land,  when  he  does  this,  it  constitutes  a 
valuable  consideration,  and  he  stands  before  a 
court  of  equity  in  the  attitude  of  a  purchaser 
and  with  equal  rights  and  remedies ;  the  donee's 
status  in  such  pase  falling  within  the  domain 
of  the  dodrine  of  part  performance." 

In  Caflee  v.  Smith.  101  Mo.  loa  dt  233, 
IB  S.  W.  1051,  this  court  said: 

"The  defendant  being  placed  in  possession  of 
the  premises  in  question  by  R.  K.  Smith,  his 
son,  in  accordance  with  a  valid  parol  agreement 
made  upon  a  valuable  consideration,  and  at  a 
time  when  R.  R.  Smith  was  not  in  debt  and 
having  performed  that  agreement  he  acquired 
such  an  equity  in  the  premises  as  would  have 
warranted  specific  performance  against  the  son 
and  in  favor  of  the  father.  Watermaa  on  Spe- 
cific Perform.  S$  270,  272,  274-276;  Fry  on 
Specific  Perform.  180,  181;  2  Story  Eq,  Jur. 
(13th  Ed.)  pp.  76,  T7.'' 

In  the  cases  cited  by  appellant  on  this  sub- 
ject possession  of  the  land  was  taken  in  each 
Instance  under  the  parol  gift  The  answer  of 
appellant  alleges  that  bis  grandfather  made  a. 
parol  gift  of  said  land  to  his  sons  John  T.  and 
James  W.  Gooch,  but  tailed  to  allege  that 
either  took  possessicm  of  said  land  under 
said  alleged  parol  gift  Neither  Is  there  a 
syllable  of  evidence  in  the  record  tending 
to  show  that  either  John  T.  or  James  W. 
Gooch  took  possession  of  the  land  tu  con- 
troTersy  under  said  alleged  pard  gift  from 
their  father. 

Appellant  therefore,  under  '&ls  answer  and 
proof,  is  not  entitled  to  have  the  cause  re- 
versed and  remanded,  with  directions  to  en- 
ter a  decree  In  his  behalf,  based  upon  said 
alleged  parol  gift  of  the  land  from  Thomas 
S.  Gooch  to  his  said  sons. 

[3]  III.  It  Is  contended  by  appellant  that 
his  title  to  the  land  in  question  was  perfect 
and  absolute,  under  the  general  statute  of 
limitations  of  teu  years,  when  this  suit  was 
commenced.  The  trial  court  held  to  the 
contrary,  and  we  are  not  prepared  to  assert 
either  as  a  matter  of  law  or  fact  that  its 
ruling  in  respect  to  this  matter  la  erroneous. 
The  case  was  submitted  without  Instructions, 
and  the  conclusion  reached  by  the  lower  court 
is  binding  upon  us  In  this  proceeding. 

IV.  On  account  of  the  error  heretofore 
pointed  out  In  excluding  def^dant  Jdm  T. 
Gooch  and  appelbint  as  witnesses,  the  cause 
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is  reversed  and  rema:nded,  with  direcHona  to 
the  trial  court  to  proceed  with  same  In  con- 
formity to  the  ylews  here  expressed. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAITiEY,  0.,  is  adopted  as  tbe  opinion  of  the 
court.    All  concur. 


FRiCK  et  bL  v.  MILLERS'  NAT.  IN8.  CO. 
(No.  17710.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

1.  iNSTJBANCB    <©=3387— CONDITIONS  —  WaiV- 
BB— KWOWUIDQK. 

The  insurer's  express  waiver  of  a  condition 
of  its  policy  relating  to  the  vacancy  of  the  in- 
sured premises,  and  its  indorsement  that  they 
might  remain  vacant  if  the  insured,  in  consid- 
eration of  a  reduction  in  the  basis  rate,  should 
fully  comply  with  a  warranty  requiring  him  to 
maintain  a  watchman  with  an  approved  wati^h 
clock  and  to  keep  watch  clock  records  and  for- 
ward them  to  a  named  party  as  a  basis  for  the 
service  credit,  was  not  a  waiver  of  complianoa 
with  the  warranty,  where  the  insurer  had  no 
knowledge  of  the  insured's  breach  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1025 ;    Dec.  Dig.  <S=»387.] 

2.  iNSDBANoi    <8=»334(2)    —    Conditions   — 
Watchman  Clausb— Fobfeitube. 

Under  a  warranty  whereby  insured,  in  con- 
sideration of  a  reduction  of  the  basis  rate  of 
the  policy,  agreed  to  maintain  a  watchman  day 
and  night  and  at  all  times  when  the  machinery 
was  not  running,  except  when  other  employes 
were  on  duty,  defining  the  duties  of  the  watch- 
man and  requiring  the  insured  to  date  and  keep 
all  watch  clock  records,  and  after  90  days  to 
forward  them  to  a  named  party  to  determine 
whether  the  service  conformed  to  the  require- 
ments for  credit,  and  that  on  failure  to  observe 
such  conditions  tbe  credit  allowed  for  the  serv- 
ice should  be  forfeited  for  6  months,  and  the 
amount  of  the  forfeit  should  be  added  to  the 
first  assessment  made  after  tbe  breach  was  es- 
tablished, the  insured's  breach  of  the  warranty 
did  not  limit  the  insurer  to  the  enforcement  of 
the  penalty,  but  entitled  it  to  forfeit  the  policy. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  848-850;  Dec.  Dig.  «=>334(2).] 

Appeal  from  Circuit  Court,  Henry  County ; 
C.  A.  Calvlrd,  Judge. 

Action  by  J.  A.  Frick  and  another  against 
the  Millers'  National  Insurance  Company. 
From  a  judgment  of  nonsuit  with  leave, 
which  nonsuit  the  court  refused  to  vacate, 
tbe  plaintiffs  appeal.    Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  O.  P.  Er- 
genbright,  of  Independence,  and  Pai^  ft  Son, 
of  Clinton,  for  appellants.  White,  Hackney 
&  Lyons,  of  Kansas  City,  W.  E.  Owen,  of 
Clinton,  and  Barger  &  Hicks,  of  Chicago,  111., 
for  respondent. 

FARIS,  P.  jr.  Plaintiffs  sued  defendant 
In  tbe  circuit  court  of  Henry  county  on  a 
policy  of  insurance  for  a  fire  loss.  The  court 
nisi  sustained  a  demurrer  to  the  evidence 
of  plaintiffs;    wbereuiKJn  plaintiffs  took  a 


nonsuit,  Irltb  leave,  whicOi  honsnit  the  court 
refused  to  vacate  and  plaintiffs  appealed. 

Defendant  is  a  mutual  fire  Insurance  com- 
pany, having  its  chief  ottlce  In  Chicago,  111., 
but  authorized  to  do  business  in  Missottri, 
and  we  apprehiend  In  Kansas  as  well,  and 
having  in  Kansas  City,  Mo.,  a  department  or 
agency  managed  by  one  Charles  H.  Ridg- 
way.  On  the  12th  day  of  December,  1911,  de- 
fendant issued  to  the  Caney  Mill  &  Elevator 
Company,  a  corporation  (called  hereinafter 
the  Caney  Company)  doing  business  at  Caney, 
Kan.,  a  policy  of  fire  insurance,  insuring  for 
a  term  of  five  years  the  machinery  of  the 
assured's  flooring  mill  for  $5,000,  the  build- 
ing for  $3,000,  and  stock  on  hand  for  $2,000. 
The  initial  premium  was  $212.50,  which  was 
paid  in  cash.  There  was  a  further  provi- 
sion that  the  assured  should  make  and*  de- 
posit, and  it  did  make  and  deposit,  its  pre- 
mium note  for  the  additional  sum  of  $2,125 
to  cover  such  assessments  as  the  board  of 
directors  of  defendant  should  make  against 
assured  under  defendant's  charter  and  by- 
laws. Attached  to  said  iH>Ucy  was  what  is 
called  in  the  record  a  "watdiinan,  with  ap- 
proved watch  clock  clause."  The  policy 
also  contained  a  provision  forbidding  tbe 
mill's  remaining  Idle  tar  a  longer  period  thao 
10  days,  which  was  by  an  Indorsement  mod- 
ified to  read  60  days.  Plaintiff  Home  Na- 
tional Bank  (called  hereinafter  tbe  Bank), 
had  possession  of  tbe  policy  of  insurance  as 
mortgagee  to  secure  to  it  the  payment  of  a 
$3,500  loan  and  the  interest  thereon.  Ou^ 
April  20,  1912,  finding  that  the  mill  would 
remain  idle  longer  than  the  60  days  allowed 
by  the  terms  of  the  policy,  the  plaintiff 
Bank  wrote  to  the  agent  of  defendant,  saying 
that  consent  of  defendant  being  necessary  to 
continue  policy  in  force  after  a  vacancy  of 
60  days,  asked  that  consent,  and  procured 
the  placing  on  tbe  t>oUcy  2  days  thereafter 
of  an  indorsement  allowing  the  mill  to  con- 
tinue idle  tiU  the  next  harvest.  This  In- 
dorsement is  as  follows : 

"in  consideraiion  of  the  fiM  compliance  hp 
the  ataurad  with  the  teatohman  warranty  at- 
tached to  this  poliov  permission  it  hereby  grant- 
ed to  the  insured  to  remain  inoperative  until 
next  harvest  if  necessary."    (Italics  oars.) 

The  watchman  warranty  referred  to  in 
tbe  Indorsement  last  above  is  as  follows: 

"In  consideration  of  a  reduction  of  twenty- 
five  cents  (2Sc.)  in  the  basis  rate,  at  which  this 
policy  is  written,  the  assured  h^eby  agrees  to 
maintain  a  watchman  provided  with  an  ap- 
proved watch  clock  to  watch  day  and  night  at 
all  times  when  the  machinery  is  not  running,  ex- 
cept when  other  employes  are  on  duty,  and  then 
he  is  relieved  from  duty  only  In  the  day  time 
while  such  other  employes  are  actually  on  the 
premises ;  and  it  is  particularly  understood  and 
agreed  that  the  first  duty  of  the  watchman  is 
the  care  and  examination  of  the  property  in  his 
charge,  and  he  shall  be  required  to  examine  all 
fast  running  bearings,  commencing  immediately 
after  machinery  shuts  down,  and  make  at  least 
three  thorough  and  careful  examinations  of  ma- 
chinery and  bearings,  one  each  hour  after  ma- 
chinery stops  running;    and  there   shall  be  at 
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leaat  one  watch  dock  station  on  each  floor  «f 
each  building  covered  by  tbis  policy,  including 
the  engine  and  boiler  bouse,  whether  insured 
or  not,  to  each  of  which  stations  he  shall  make 
hourly  ronnds  while  on  du^;  and  the  assured 
further  agrees  to  date  all  watch  dock  records 
and  file  same  in  a  fire  proof  safe,  if  kept  on  the 
premises,  or  in  some  safe  place  outside  the 
premises  not  endangered  t>y  a  fire  therdn,  re- 
taining same  for  a  period  of  not  less  than  nine^ 
(SO)  days,  subject  to  examination  of  inspectors; 
and  at  the  termination  of  the  ninety  (90)  days 

Seriods  ending  September  1,  December  1,  March 
and  June  1,  ail  records  to  be  forwarded  to 
the  Mutual  Fire  Prevoition  Bureau  at  Oxford, 
Mich.,  for  examination  and  chedung,  to  deter- 
mine whether  or  not  the  service  conforms  to  the 
requirements  for  above  credit;  failare  on  the 
part  of  the  assured  to  furnish  records  as  per 
this  agreement  to  be  prima  facie  evidence  that 
the  assured  is  not  entitled  to  credit  for  the  serv- 
ice maintained. 

"It  is  hereby  warranted  by  the  assured  that 
the  conditions  herein  named  ahall  be  observed, 
and  failing  to  do  so,  it  is  acreed  that  the  credit 
allowed  for  the  service  shall  be  forfeited  for  a 
period  of  six  months,  the  amount  so  forfeited  to 
be  added  to  tlie  first  assessment  made  after 
the  bleach  of  conditions  is  established. 

"Attached  to  and  made  part  of  policy  No. 
36949  of  the  Western  Millers'  Mntual  Fire  In- 
surance Gompany,  of  Chicago,  IlL" 

When  this  policy  waa  Issaed  the  assnred, 
Caney  Company,  wrote  to  defendant  that 
some  change  would  occnr  In  the  manage- 
ment of  the  mill  about  January  1,  1912,  and 
asked  that  a  former  policy  be  extended  and 
kept  In  force  till  that  time  leaving  to  the 
new  management  to  Insure  or  not  as  it  saw 
fit  In  reply  the  defendant  wrote  to  the 
Oaney  Company  on  December  6, 1911,  the  be- 
low letter,  fontfal  parts  and  signature  omit- 
ted, viz.: 

"Your  favor  of  December  5th,  explaining  that 
there  is  likdy  to  be  a  change  in  tlie  manage- 
ment of  your  company  after  January  1st,  is  at 
hand,  and  we  note  jroar  request  to  hold  our  in- 
surance binding  until  that  time,  without  issuing 
a  new  contract 

"Inasmuch  as  the  new  contract  can  be  trans- 
ferred or  even  canceled  If  the  new  parties  do 
not  wish  to  continue  It,  my  suggestion  is  that 
the  application  be  signed,  and  sent  to  us  for  re- 
newal, so  that  a  policy  may  be  issued  and  in 
your  possession.  It  is  not  always  satisfactory 
to  the  company  or  the  assured  to  extend  a  policy 
by  indorsement  after  it  has  expired.  For  this 
.  reason,  we  would  suggest  that  the  policy  be  re- 
newed in  the  regular  form." 

Thereafter,  and  on  December  12,  1911, 
Hxe  poUcy  In  suit  was  issued  (or  perhaps, 
to  be  more  exact,  was  reneweil).  It  con- 
tained, in  addition  to  the  clauses  above  refer- 
red to,  some  of  which  are  set  forth,  this  pro- 
vision: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  the  subject  of  insur- 
ance be  a  manufacturing  establisbment  and  it 
be  operated  in  whole  or  in  part  at  night  later 
than  ten  o'clodi;  or  if  it  cease  to  be  operated 
for  more  than  ten  consecutive  days;  or  if  the 
hazard  t>e  increased  by  any  means  within  the 
control  or  knowledge  of  the  insured;  •  •  • 
or  if  the  interest  or  the  insured  be  other  than 
unconditional  and  sole  ownership;  *  *  *  or 
If  any  change,  other  than  by  the  death  of  an  in- 
sured, take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance  (except 
change  of  occupants  without  Increase  of  hazard), 
whether  by  legal  process  or  judgment  or  by  vol- 


untary act  of  the  insured,  or  otherwise;   or  if 
this  p<dicy  be  assigned  before  a  loss." 

About  the  28th  of  December,  1911,  the 
Oaney  Company  sold  the  mill  to  one  Mc- 
Elsslck,  who  on  January  28,  1912,  sold  It  to 
the  plaintiff  Frlck.  On  March  29,  1912,  the 
Caney  Company  wrote  to  defendant  advising 
It  of  the  sale  of  the  mill  to  Frlck  and  re- 
questing a  change  in  the  policy,  so  aa  to 
make  game  payable  to  Frick  after  payment 
of  amount  due  plaintiff  Bank,  also  asking 
cancellation  of  the  Item  of  $2,000  insurance 
borne  by  this  policy  on  stock  on  hand.  In 
answer  to  this  letter,  which  had  be«i  sent 
to  the  defendant's  Chicago  office,  defendant's 
agent,  Rldgway,  on  the  16th  day  of  April, 
1912,  wrote  to  the  Caney  Company  the  fol- 
lowing letter,  which,  omitting  signature  and 
address,  Is,  to  wit: 

"As  we  are  the  Southwestern  representative  of 
the  Millers'  National  Insurance  Company  of 
Chicago,  they  have  referred  to  us  your  letter 
to  them  under  date  of  April  Ist,  requesting  them 
to  transfer  to  J.  F.  Frldc  their  policy  35849, 
covering  on  the  miUing  property. 

"We  note  you  want  the  amount  on  stock  out 
of  the  policy,  so  we  are  herewith  handing  you 
application  fOr  the  rewriting  of  the  policy  for 
$8,000.00,  $3,000.00  on  bnUding,  and  $6,000.00 
on  machinery.  Kindly  have  Mr.  EVick  complete 
this  application,  answering  all  questions  per- 
taining to  the  risk,  sign  and  return  to  us,  and 
the  new  policy  will  be  issued  to  him." 

.  Plaintiff  Frlck  on  the  19th  day  of  April, 
1912,  replied  to  the  above  letter  thus: 

"Your  letter  to  the  Caney  Mill  ft  Elevator  of 
April  16th,  received,  and  in  reply  will  say  that 
am  not  operating  the  plant,  and  have  not  yet 
dedded  If  wilL  There  u  a  policy  which  is  per- 
haps the  one  that  yon  want  to  renew,  that  want- 
ed the  Caney  Company  to  send  in  in  January 
and  have  it  cut  down  to  enough  to  protect  the 
mortgage,  but  they  did  not  do  it,  so  why  not  let 
it  eat  up  the  premium  which  it  will  by  the  first 
of  June,  and  it  only  protects  the  $3,500.00  that 
the  bank  has,  anyway.  By  that  time  will  have 
the  plant  sold  or  in  operation,  and  if  do  not 
will  arrange  for  enough  to  protect  the  bank." 

Prior  to  all  this,  and  on  January  25,  1912, 
and  Just  tbet  day  before  plaintiff  Frlck 
bought  the  mill,  he  wrote  to  defendant  this 
letter: 

"Am  here  having  the  title  to  the  Caney  Mill 
&  Elevator  Company  examined,  and  if  all  right 
will  take 'the  plant.  Will  have  Mr.  Dolezal  send 
the  polides  in  for  transfer,  and  yon  can  send  the 
blanks  to  me  at  Eldorado  Springs  to  fill  in.  l%e 
bank  at  Caney  holds  $6,000  on  the  plant  which 
will  run  for  a  time." 

To  which  defendant  reidled  thus: 
"Answering  yours  of  the  25th,  whidi  was  held 
awaiting  the  writer's  attention.  We  note  you 
contemplate  buying  the  mill  at  Oaney,  and  as 
soon  aa  we  reccave  your  further  advice  that  you 
have  bought  the  null,  and  how  you  desire  the 
application  to  be  written,  we  will  take  the  mat- 
ter up  with  you  further." 

Nothing  further  was  done  toward  making 
application  for  a  policy  or  toward  the  Is- 
suance of  a  new  policy  to  Frlck;  nor  was 
the  policy  sent  In  for  transfer.  The  policy 
continued  In  custody  of  plaintiff  Bank,  as 
It  had  been  before  the  sale  to  Frlc^,  and  was 
neither  assigned  In  writing  nor  was  It  ever 
physically  delivered  to  B^lck.  But  It  is  evi- 
dent that  the  Caney  (X>mpany  was  willing 
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to  and  Intended  to  assign  It  to  Frlck.  No 
watclunan  was  put  in  charge  of  the  mill  tn 
accordance  with  the  requirements  of  the  pol- 
icy. The  nature  of  the  attempted  compli- 
ance with  the  policy  requirements  in  that  be- 
half the  below  excerpt  from  EMck's  testi- 
mony dlscloeee  fully: 

"Q.  Yon  didn't  notice  the  tider  on  the  policy 
anthoriziDg  the  mill  to  remain  idle,  only  when 
there  was  a  strict  compliance?  A.  Yes,  sir; 
Mr.  Sharpless  called  my  attention  to  it  when  I 
was  down  there,  and  he  suggested  that  I  hire  a 
watchman.  I  told  him  I  would  do  that,  because 
I  wanted  somebody  down  there,  and  I  went 
down  and  hired  Mr.  Baumgarden.  That  is  the 
only  watdiman  I  employed.  I  took'  him  over 
there  and  took  him  throngh  the  plant,  and  he 
looked  through  the  water  barrels,  and  bunted  up 
enough  bncketa  for  all  of  them.  We  got  enough 
buckets  to  comply  with  the  request,  and  I  told 
him  to  put  a  lot  of  water  in  them,  that  they 
needed  filling  up  occasionally,  to  go  over  there 
and  fill  them  twice  a  day,  and,  if  anybody  show- 
ed any  sign  of  molesting  it,  to  report  it  to  me. 
I  never  heard  from  him  though  until  after  the 
fire.  I  never  got  down  there  after  I  got  him 
employed.  Q.  Did  70a  fix  the  time  twice  a  day 
when  ne  was  to  see  it?  A.  I  believe  that  is  what 
I  told  him.  I  was  to  pay  him  $10  a  month.  I 
save  him  a  check  for  a  month's  T>ay  when  I 
hired  him." 

The  mill  was  totally  destroyed  by  flre  on 
May  16,  1912,  and  notice  thereof  was  by  the 
Bank  given  to  defendant  by  wire.  Answering 
this  notice  by  a  letter  directed  to  the  Oaney 
Company,  defendant  stated  that  its  adjuster 
bad  left  for  Caney,  Kan.,  and  that  he  would 
attend  to  the  adjustment  and  to  the  making 
of  the  necessary  proof  of  loss.  On  the  18th 
day  of  May,  1912,  the  attorneys  for  plaintiff 
Frldc  wrote  to  defendant  "for  Frlck,"  advis- 
ing defendant  "that  Mr.  Frldc  makes  (daim 
for  the  amount  of  said  policy  on  account  of 
the  loss,"  and  asking  that  forms  of  proof  of 
loss  be  sent  This  letter  defendant  answered, 
referring  to  the  loss  as  that  under  poUcy  is- 
sued to  Oaney  Mill  &  Elevator  Company,  say- 
ing that  the  adjuster  of  the  defendant  had 
left  for  Caney,  Kan.,  to  attend  to  the  loss, 
and  that  he  wottld  in%pare  tine  necessary 
proofs  of  loss  for  the  assured.  Defendant's 
adjuster  reached  Caney,  Kan.,  looked  over 
the  ruins,  saw  the  cashier  of  the  Bank,  who 
showed  him  the  poUcy  of  insurance,  and  call- 
ed his  attention  to  the  clause  permitting  the 
mill  to  be  idle.  The  adjuster  thereupon  said 
defendant  would  not  assume  liability,  because 
it  had  no  proper  knowledge  of  the  change  In 
the  ownership  of  the  property,  and  he  said, 
upon  being  shown  the  indorsement  permitting 
the  mill  to  be  idl6,  that  he  had  not  been  ad- 
vised of  the  Issuance  of  such  an  indorsement 

[1]  L  There  Is  no  contention  but  that  there 
was  a  failure  on  the  part  of  the  assured  to 
comply  with  the  watchman  warranty  and 
with  the  provisions  of  the  vacancy  clause  in 
the  policy.  Such  failure  on  assured's  part  is 
pali)ably,  but  tacitly,  conceded  In  the  brief. 
But,  looking  to  the  last  point  first,  It  Is  urged 
that  vacancy  was  waived,  because  the  policy 
was  not  canceled  when  defendant  was  advis- 
ed of  such  vacancy. 
"We. need  UQt  trouble  ourselves  with. the 


substantive  fact  of  walrer  as  arising  from 
failure  to  cancel  the  policy  after  vacancy. 
Lieamed  counsel  for  the  moment  lose  sij^t 
of  some  compelling  facts.  There  was  an 
agreement  to  waive  vacancy,  and  express 
"permission  to  remain  tnopertttlTe  till  nest 
harvest  if  necessary"  was  granted  upon  c«m- 
dition  of  "full  compliance  by  the  assured 
with  the  watchman  warranty."  So  we  need 
not  consider  whether  there  was  an  actual, 
but  tacit,  waiver  to  be  deduced,  from  defend- , 
ant's  acts,  or  a  legal  waiver,  which  inevitably 
followed  its  acts  as  a  matter  of  law.  For 
We  have  an  express  waiver  upon  condition, 
whl<ai  Is  amply  sufficient  for  plaintiffs'  pur- 
poses if  the  condition  was  complied  with. 
Again,  it  Is  tacitly  confessed  that  it  was  not 
complied  with.  But  that  we  need  not  stand 
on,  for  the  record  plainly  shows  a  lack  of 
compliance  with  this  condition  of  waiver. 
There  is  no  showing  that  defendant,  or  any 
agent  of  defendant,  knew  of  assured's  failure 
to  comply  with  the  watchman  clause.  Th^re 
can  be  no  waiver  when  there  Is  no  knowledge. 
Since,  then,  the  express  waiver  was  on  a 
plain  condition,  which  condition  without  de- 
fendant's knowledge  was  violated,  there  is  no 
waiver  in  the  case. 

[2]  But. plaintiffs  urge  that  no  such  mean- 
ing as  that  a  watchman  must  be  employed 
and  a  watch'  clo<d£  must  be  used  can  be  de- 
duced from  the  terms  of  the  watchman  war- 
ranty as  the  same  is  found  in  the  policy.  It 
is  contended  that  this  clause  provides  a  mon- 
ey penalty  only  for  its  violation,  and  there- 
fore such  penalty  is  all  that  can  be  insisted 
on  by  defendant.  Tttls  is  true  as  this  Clause 
originally  stood  in  the  poUcy.  If  there  were 
nothing  else  in  the  case.  If  as  to  the  matter 
of  operation  and  vacancy  there  were  no  ques- 
tion raised,  then  nndoubtedly  plaintiffs  would 
be  correct  in  this  contention.  But  on  the  22d 
day  of  April,  1912,  at  the  written  request  of 
the  Bank,  at  a  time  when  the  60  days  of  va- 
cancy grace  lacked  but  4  days  of  expiration, 
defendant  gave  an  extension  of  vacancy  by 
an  indorsement  permitting  the  mill  to  remain 
Inoperative  and  vacant  tiU  next  harvest,  on 
condition  of  fall  compliance  with  the  watdi- 
man  warranty.  If  that  agreement  simply 
meant  nothing,  as  learned  counsel  for  plain- 
tiffs contend,  why  take  the  trouble  to  make 
it?  The  defendant  in  sudi  view  said,  in  ef- 
fect, to  the  assured  that  it  would  permit  the 
mill  to  continue  Inoperative  indefinitely,  at  a 
.large  increase  in  the  hazard,  provided  the  as- 
sured, as  a  consideration  for  such  extra  haz- 
ard, would  do  nothing  more  than  it  was  al- 
ready bound  to. do.  It  was  eithcir  a  ooasidar- 
atlon  for  an  otherwise  unwarranted  vacancy 
or  it  was  not  No  one  can  read  it  wiChoiit' 
concluding  that  it  meant  that  a  watchman 
must  thereafter  be  provided  and  maintained. 
No  other  meaning  can  be  attached  to  tbh  use 
of  the  words  "full  compliance  with  the  watch- 
man warranty."  The  policy  by  other  provi- 
sions which  we  have  set  out  was  to  become' 
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V4d<l  If  It  nmtlnned  Tacant  for  more  tban  60 
day&  When  the  mill  burnt,  it  bad  tben  been 
vacant  for  at  least  19  days  more,  or  75  days 
In  all.  Such  vacancy  was  by  the  express 
terms  of  the  policy  forbidden,  and  Ipso  facto 
rotdered  the  policy  void.  But  a  forfeiture 
was  to  be  saved  if  idalntlfrs  maintained  a 
watchman  whose  presence  and  attention  to 
his  duties  were  to  be  proved  by  a  watch  clock. 
Plaintiffs  confessedly  did  not  comply  with  ei- 
ther of  the  conditions  which'  were  agreed  on 
as  sufficient  to  save  a  forfeiture  In  tine  event 
ot  a  prohibited  vacancy.  We  do  not  think 
tbey  showed  facts  nisi  sufficient  to  allow 
tbem  to  recover  and  hold  that  the  learned 
trial  court  was  right  in  sustaining  a  demurs 
ler  to  the  evidence. 

The  point  as  to  whether  there  can  be  a  re- 
covery upon  this  policy  by  Frlck  under  the 
facts  disclosed  ceases  to  be  necessary  to  a 
decision  of  the  case.  So  we  lay  It  aside  till 
we  shall  meet  it  again  in  a  case  wherein  it 
la  vital. 

We  conclude  that  the  caae  should  be  affirm- 
ed.   Let  this  be  done.    AU  concur. 


HORSTMANN  v.  OAPITOL  MPB  INS.  OO. 

OF  COLORADO.     (No.  14276.) 
(St.  Louis  Ooort  of  Appeals.    Bliasoari.    April 
4,  1»16.) 

iNSmANCB  «=>388(3)— DBFAUI.T  IN  PBEMIUH— 

.    "Waiviib"— Knowubdob. 

/Where  a  policy  of  inauxance  iaaued  by  de- 
fendant and  afwigned  by  the  insured  to  plain- 
tiff, a  creditor,  automatically  lapsed  and  became 
forfeited  by  reason  of  the  failure  to  pay  the 
second  annual  premium  on  or  about  September 
6,  1910,  a  letter  of  defendant  written  Septem- 
ber 27th  when  it  had  no  knowledge  of  the  in- 
sured's death  or  of  plaintlFs  interest  therein, 
addressed  to  the  insured,  and  offering  to  assist 
him  in  carrying  the  policy  by  an  extension  of 
time,  or  by  permitting  quarterly  payments,  etc., 
was  not  a  waiver  of  uie  forfeiture ;  as  a  'Sraiv- 
er"  in  law  is  the  intentional  relinquishmeAt  of 
a  known  right,  and  could  not  be  found  unless 
it  appeared  that  the  act  relied  upon  as  con- 
stituting it  was  done  with  knowledge  of  all  the 
material  facts  'WETch  would  pr^ably  tAVe  Ihflu- 

s  enoed  the  defeDdant*r'coadlict.\ 

[Bd.  Note.— For  other  caseq/  see  Insurance, 
Uent  Dig.  i  1027;  Dec.  Dig.  «=a388(3). 

For  other  definitions,  see  Words  and  I%rases, 
First  and  Second  Series,  Waiver.] 

Appeal  from  St  Louis  Circait  Ooort; 
Tbomas  O.  Hennlngs,  Judge. 

"To  be  officially  published." 

Action  by  Oeorge  W.  Horstmann  against 
the  O&pitol  Life  Insurance  (Company  of  Oolo- 
nuk>.  Judgment  for  defendant,  and  plaintifl 
appeals.    Affirmed. 

Robert  M.  Zeppenfeld,  of  St  Lonls,  for  ap- 
pelant Stewart  Bryan  te  WiUiams,  of  St 
Lonla,  for  respondent. 

ALLBN,  J.  This  is  a  salt  npon  a  policy  of 
Insurance  Issued  by  the  defendant  insurance 
company  upon  the  life  of  one  Aueust  Ooerts 
on  August  6,  1009.     It  appears  that  Gkierts 


was  indebted  to  plaintiff,  an  agent  and  locai 
manager  of  defendant  and,  being  nnable  to 
otherwise  secure  the  indebtednessi  he  obtain- 
ed, through  iHalntlff,  this  poUcy  for  (2,000 
upon  his  life,  paid  the  flret  annual  premium 
thereon,  and  assigned  the  policy  to  plaintiff. 
The  policy  in  terms  provides  that  an  assign- 
ment  thereof  shall  not  be  binding  upon  the 
company  nntll  it  la  filed  at  the  company's 
home  office.  The  assignment  thereof  to  plain- 
tiff was  not  so  filed,  and  defendant  had  no 
knowledge  that  i^aintlff  had  or  claimed  any 
interest  therein. 

Tbe  record  discloses  that  tbe  second  annu- 
al iMnmlmn,  which  was  dne  on  August  6, 
1910,  was  never  paid.  By  the  terms  of  the 
policy  a  grace  of  one  month  was  allowed  for 
the  payment  of  premiums,  subsequent  to  the 
first  premium,  during  wbldi  time  the  Insur- 
ance remained  In  force.  This  period  of  grace 
for  the  payment  of  the  second  annual  premi- 
um elaiMed  on  September  6,  1910,  the  pre- 
mium remaining  unpaid;  and  by  the  terms 
of  tbe  policy  tbe  Insurance  became  thereby 
forfeited.  On  September  24,  1910,  Goerts 
died.  Prior  to  the  death  of  the  assured  de- 
fendant had  not  communicated  with  him  in 
any  way  regarding  the  payment  of  this  sec- 
cmd  annual  premium,  but  on  September  27, 
1010,  1.  e.,  three  days  after  the  death'  of  the 
assnred,  defendant  bdng  Ignorant  of  such 
death,  mailed  the  following  letter  from  its 
home  office  in  Denver,  C!olo.,  addressed  to  the 
assured  at  his  residence  in  the  dty  of  St 
Lonls,  viz.: 

"Dear  Sir:  When  you  applied  for  your  policy, 
we  are  sure  that  you  were  satisfied  as  to  the 
many  advantages  contained  in  the  contract  both 
for  yourself,  family,  and  estate,  and  that  vou  did 
not  intend  to  lapse  or  discontinue  It  at  this  early 
date,    llie  amount  of  the  premium  is  $51.08. 

"It  occurs  to  ns  if  yoa  are  finding  it  incon- 
venient to  meet  the  whole  of  your  premium  at 
this  time  we  can  suggest  some  means  of  assist- 
ing you,  such  as  granting  an  extension  of  sev- 
eral montlis  accompanied  by  a  small  cash  pay- 
ment or  making  the  premium  payable  semian- 
nually or  quarterly. 

"You  cannot  lapse  this  policy  without  loss  to 
yourself  or  your  dependents.  Therefore  write 
us  to-day.     To-morrow  may  be  too  late." 

At  the  close  of  plalntUTs  case  a  demurrer 
to  the  evidence  was  interi)osed  by  defendant 
which  was  overruled;  but  at  the  close  of  all 
tbe  evidence  in  the  case  defendant  c^ered  a 
like  demurrer  whidi  was  sustained.  Plain- 
tiff thereup<Hi  took  a  nonsuit  and.  after  un- 
successfully moving  to  set  It  aside,  appealed. 

While  questions  relating  to  the  validity  of 
the  assignment  and  to  plaintiff's  right  to  re- 
cover upon  a  policy  thus  procured  by  him  In 
the  company  which  he  represented,  are  dis- 
cussed In  the  briefs,  we  need  not  consider 
them  In  the  view  which  we  take  of  the  case. 
That  tbe  policy  automatically  lapsed  by  its 
terms,  and  the  insurance  became  forfeited, 
by  reason  of  the  failure  to  i>ay .  tbe  second 
annual  premium  on  or  before  September  6* 
1910,  cannot  be  doubted.    But  it  is  argued  by 
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appellant  tbat  drfendanf  s  letter  of  Septem- 
ber 2T,  1910,  quoted  above,  constitutes  such 
eTldence  of  a  waiver  of  the  forfeiture  as  to 
make  this  matter  a  question  for  the  Jury. 
But,  as  this  letter  was  written  after  the 
death  of  the  insured,  defendant  haTing  no 
knowledge  of  the  death,  we  do  not  perceiTO 
how  any  waiver  of  the  forfeiture  may  be 
inredicated  thereupon.  Waiver  in  law  con- 
sists of  the  in^tional  relinquishment  of  a 
known  right. /And  before  a  waiver  can  be 
found  it  must\g^;>ear  that  the  act  relied  upon 
as  constituting  it  was  done  with  knowledge 
of  all  the  material  facts  which  would  prob- 
ably have  influenced  the  conduct  of  the  party 
against  whom  the  waiver  is  asserted.  Had 
defendant  known  tbat  the  assared  was  dead, 
the  letter,  of  coarse,  would  noi  have  been 
written;  and,  not  having  had  knowledge  of 
this  material  fact,  defendant  cannot  be  held 
to  have  waived  Its  rights  under  the  iwlicy  by 
writing  the  letter.  Tlie  poUcy  by  its  terms 
lapsed  on  September  6,  1910;  and  the  death 
of  Ooerts  thereafter,  without  anything  hav- 
ing been  done  in  the  meantime  to  operate  aa 
a  waiver,  fixed  the  rights  of  the  parties  to 
the  contract  of  Insurance.  While  the  defend- 
ant could  still  voluntarily  waive  any  or  all  of 
its  rights  in  the  premises,  no  sudi  waiver 
can  be  predicated  upon  a  letter  subseqnently 
written  by  defendant  in  the  belief  and  upon 
the  implied  understanding  that  the  assured 
was  then  alive.  The  following  authorities 
relied  upon  by  respondent  fully  sustain  these 
views,  viz.:  Patterson  v.  Eiquitable  Life  As- 
aorance  Society,  112  Ark.  171, 165  S.  W.  454 ; 
Kennedy  v.  Metropolitan  Life  Ins.  Oo.,  116 
La.  66,  40  South.  533;  McOeachie  v.  North' 
Aniyjf^n  Ufe  Ass'n  Oo.,  20  Ontario  App. 
18T,Ttoblle  Life  Ins.  Co.  v.  Pruett,  74  Ala. 
'  !1W|-  United  Order,  etc.,  v.  Eooser,  160  Ala. 
334,  49  South.  354 ;  Harvey  v.  Grand  Lodge, 
A.  O.  U.  W.,  60  Mo.  App.  472 ;  Bliss  on  Life 
Insurance,  i  190. 

Appellant  places  much  reliance  upon  the 
decision  in  Chicago  Life  Ins.  Oo.  v.  Warner, 
80  lU.  410.  But,  in  so  far  as  the  ruling  in 
that  case  conflicts  with  the  views  expressed 
above,  we  must  respectfully  decline  to  fol- 
low it 

Appellant's  leaaoning  Is  that  the  letter  la 
evidence  that  from  September  6. 1910,  to  the 
date  of  the  insured's  death,  the  defendant 
continued  to  carry  the  policy  on  its  books  as 
in  force;  the  forfeiture  being  waived.  But 
we  think  that  this  argument  is  fallacious,  for 
the  reason.  If  none  other,  that  the  letter  can- 
not be  construed  to  mean  more  than  that  de- 
fendant was  at  all  times  willing  to  accept  the 
premium  provided  tbat  the  assured  was  alive 
at  the  time  and  complied  with  the  rules  and 
regulations  of  the  company  regarding  rein- 
statement, in  80  far  at  least  as  the  company 
might  aee  fit  to  insist  thereupon.  And  the 
evidence  shows  that  the  company's  rules  re- 
quired that  an  application  and  a  health  cer- 


tificate accompany  the  premium  in  sudi  cas- 
es. But,  aside  from  this,  to  establish  a  waiv- 
er it  devolved  upon  plaintiff  to  show  some 
outward  act  on  the  part  of  defendant  mani- 
festing an  intention  to  waive  the  forfeiture 
and  done  with  fuU  knowledge  at  the  time  of 
all  of  the  facts  which  might  be  reasonably 
expected  to  have  Influenced  its  conduct  in  the 
premises. 

The  Judgment  must  be  afllrmed ;  and  it  is 
so  ordered. 

BEXNOLDS,  P.  J.,  and  NOBTONI,  J.,  con- 
cur. 


TUBMUB5B  v.  ST.  LOUIS  COFFEE  ft  SPICE 
MILLS.     (No.  14283.) 

(St.  Lonis  Court  of  Appeals.    Missouri.    April 

4,  1916.    Relkearine  Denied 

April  18,  1916.) 

OABNIBHiaNT  4=>164— COHNIVAKCX  BsTWKKIt 
GaBNISHEX   and   DkFENDANT  —  SXTTTICIENOT 

or  Evidence. 

In  gamlihment  proceedings  by  the  divorc- 
ed wife  of  a  dty  saleeman  of  the  garnishee, 
which  daimed  that  the  salesman's  salary  was 
payable  in  advance,  evidence  Ktid  sufficient  to 
justify  finding  that  the  garnishee  connived  with 
the  salesman  to  defeat  the  wife's  ri^ts  by  em- 
ploying him  through  an  arransement  to  pay  hia 
salary  in  advance. 

[Ed.  Note. — For  other  cases,  see  Gamislunent, 
Cent  Dig.  {302;  Dec  Dig.  «=3i64.] 

Appeal  from  St  LonJs  Circuit  Court;  Wil- 
son A.  Taylor,  Jodga 

"Not  to  be  officially  published." 

GanUshment  prooeedinga  by  Lnella  Tuem- 
ler  agatnat  the  St  Louis  Coffee  &  Spice  Mills, 
garnishee  of  Charles  Tuemler.  From  a  Judg- 
ment for  plaintiff,  the  garnishee  aM>eal8. 
Judgment  afllrmed. 

HoUand,  Rutledge  &  Lashly,  of  St  Louis, 
for  appellant  William  H.  EilIor«i  and  Tay- 
lor R.  Zonng,  both  of  St  Louis,  for  respond- 
ent 

NORTONI,  J.  Tids  Is  a  garnishment  pro- 
ceeding. Plaintiff  is  the  divorced  wife  of 
defendant  Charles  F.  Tuemler.  In  the  di- 
vorce proceeding,  the  court  awarded  her  a 
Judgment  fOr  alimony  at  the  rate  of  $30  per 
month.  Defendant  paid  two  installments  of 
the  alimony,  but  refused  to  pay  more.  De- 
fendant was  earning  about  $116  a  month  at 
the  time ;  but  this  he  surrendered,  it  is  said 
in  order  to  defeat  the  collection  of  the  ali- 
mony, and  entered  the  employ  of  the  gar- 
nishee, St  Louis  Coffee  ft  Spice  Mills,  at  a 
salary  of  about  $100  per  month.  Upon  de- 
fendant's entering  the  employment  of  the  lat- 
ter, plaintiff  caused  it  to  be  summoned  in  dne 
time  thereafter  as  a  garnishee  under  execu- 
tion on  her  Judgment  for  alimony  against 
defendant  The  garnishee  defends  on  the 
ground  that  it  did  not  owe  plaintiff's  husband 
anything,  for  that  it  employed  htm  under  a 
contract  whereby  his  salary  was  payable  in 
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advance,  and  It  Is  said  tbe  salary  yna  so 
paid.  Plaintiff,  In  her  reply  to  the  answer 
of  the  garnishee,  averred  that  the  garnishee 
cormptly  entered  Into  the  agreenient  to  pay 
defendant  his  salary  In  advance  In  frand  of 
her  rights  In  the  premises.  The  case  was 
tried  before  the  court  without  a  Jury,  and 
the  Issue  relates  to  this  matter.  The  court 
found  the  Issue  for  plaintiff  and  against  the 
^mlshee  In  the  view  that  It  fraudulently 
connived  with  plaintiff's  husband  In  the  con- 
tract of  hire  as  stated. 

It  is  argued  on  the  part  of  tbe  garnishee 
that  the  court  erred  In  Its  finding  because 
there  Is  no  evidence  whatever  In  support  of 
It,  but  we  are  not  so  persuaded.  It  appears 
defendant's  husband  was  employed  at  $116 
per  month,  and,  upon  his  wages  being  gar- 
nisbeed  on  the  Judgment  for  aUmony  In  favor 
of  his  wUe,  be  quit  the  employment  and  en- 
tered that  of  defendant  for  a  lesser  salary, 
but  It  is  said  under  an  agreement  whereby 
be  should  receive  his  pay  In  advance.  Plaln- 
titCa  husband  entered  the  employ  of  defend- 
ant about  the  middle  of  June,  and  plaintiff 
testifies  that  she  notified  the  president  of  the 
garnishee,  St  Louis  Coffee  &  Spice  Mills,  on 
June  16th  that  she  proposed  to  garnishee  tbe 
wages  of  her  husband  on  her  Judgment,  and 
he  replied  to  her  that  be  would  see  she  did 
not  get  a  cent 

In  the  first  place,  it  is  somewhat  unusual 
to  employ  dty  salesmen,  as  was  done  In  this 
case,  under  an  agreement  to  pay  their  salary 
In  advance,  though  it  is  competent,  of  course, 
to  do  so.  However,  this  affords  a  dicum- 
stance  to  be  considered,  and  when  taken  to* 
gether  with  the  st«temient  of  the  president 
of  the  garnishee  that  he  would  see  plaintiff 
did  not  collect  a  cent  on  garnishment  levied 
against  his  company  to  compensate  her  Judg- 
m^t  for  alimony  against  defendant  an  am- 
ide Inference  Is  afforded  that  the  garnishee 
fraudulently  connived  with  defendant  in  em- 
ploying him  tlirooj^  an  arrangement  to  pay 
his  salary  in  advance  so  as  to  defeat  bet 
rights. 

The  Judgment  should  be  affirmed.  It  Is 
so  ordered. 

BBXNOLDS.  P.  J.,  and  ALLEN,  X,  c<«cur. 


TDEMLBR  v.  ST.  LOUIS  COFPBB  & 
SPICE  MILLS.  (No.  14438.) 

(St  Louis  Court  of  Appeals.     Missouri.    April 

4,  1916.     Rehearing  Denied 

April  18,  1816.) 

Appeal  from  St  Louis  Oiieuit  Ciourt;  Dan- 
iel D.  Fisher,  Judge. 

"Not  to  be  oflBoially  published." 

Garnishnieiit  proceedings  by  Luella  Tueailer 
against  the  St.  Louis  Coffee  &  Spice  Mills,  gar- 
usbee  of  Charles  F.  Tuemler.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Holland,  Butledge  &  Lashly,  of  St  Louis,  for 
appellant  Taylor  B.  Xoung,  of  St  Louis,  for 
tespondent 


NOBTONI,  3.  TUb  is  a  gimlshment  proceed- 
ing. It  Invt^ves  the  same  parties  and  facts  sim- 
ilar to  those  set  forth  in  the  case  of  Tuemler 
V.  St.  Ixjuis  (Coffee  &  Spice  Mills,  Garnishee  ot 
Charles  F.  Tuemler,  184  S.  W.  1166,  decided  to- 
day. 

The  Judgment  should  be  aflirmed  for  tbe  rea- 
sons stated  Id  the  opinion  in  that  case.  It  is 
so  ordered. 


BBTNOLDS,   P.   JT., 
cor. 


and   ALLEN,  J.,  con- 


STATE  ex  reL  O'DONNELL  v.  BOEFPLE 
et  al.  (No.  14281.) 

(St  Louis  CJouit  of  Appeals.     MissonrL    April 
4,  1916.) 

1.  Appbai>  and  Ebbob  «a»9T9(5>~RxviBw— 

DZSCBBTION  07  TbIAL  CoUBT. 

The  granting  of  a  new  trial  on  the  ground 
that  the  damages  were  excessive,  resting  in  the 
sound  discretion  of  the  trial  court  will  not  be 
reviewed,  unless  a  manifest  abuse  amountinK  to 
arbitrary  conduct  prejudice,  or  corruption  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  f  8873;  Dec.  Dig.  «=»979(5).] 

2.  Appkal  awd  Bkbob  «=»1016(4)— Bbview— 

BEICU'UTUB. 

In  a  perscmal  injury  action,  the  question  of 
the  assessment  of  damages  I>einf  a  matter  pe- 
culiarly for  the  Jury,  tlie  appellate  court  mQ 
not  the  trial  court  having  set  aside  a  verdict  as 
exceMdve,  reinstate  tlte  verdict  and  order  a  re- 
mittitur ;  for  diat  would  amount  to  an  invasion 
of  the  jury's  province. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  3860-3866,  3871-3878; 
Dec.  Dig.  «=s>10lB(4).] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  State  of  Missouri,  on  the 
relation  of  Jennie  O'Donnell,  against  John 
C.  BoeK>le  and  another.  From  a  Judgment 
setting  aside  the  verdict  and  awarding  new 
trial,  plaintiff  appeals.     Affirmed. 

Charles  A.  Lich,  of  St  Louis,  for  appellant 
Thoa.  J.  Bowe,  Jr.,  of  St  Louis,  for  respond- 
ent& 

NOBTONI,  J.  Plaintiff  prosecutes  this 
appeal  from  an  order  of  the  court  setting  the 
verdict  aside  because  the  damages  awarded 
by  tbe  Jury  were  excessive. 
.  [1]  Defendant  Boepple  is  constable,  and 
John  J.  WiUmar  was  his  deputy.  A  replevin 
suit  was  instituted  against  plaintiff,  and 
the  writ  delivered  to  the  ctmstable.  In 
serving  the  writ  of  replevin  WUlmar,  the 
deputy  constable.  It  Is  said,  committed  an 
assault  on  plaintiff  so  as  to  Inflict  severe 
and  permanent  injuries  upon  her.  The  suit 
proceeds  against  the  constable  and  tbe  sure- 
ties on  his  bond  on  account  of  this.  At 
the  trial  the  Jury  awarded  plaintiff  a  re- 
covery in  the  amount  of  $4,150,  and  this 
verdict  the  court  set  aside  on  defendant's 
motion  because,  as  the  order  of  record  recit- 
es, the  damages  assessed  are  excessive. 
Plaintiff  prosecutes   the   appeal   from    this 
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jttdgmaat,  and  urges  Uiat  tbe  verdict  alionld 
be  reinstated  here.  Obviously  the  matter 
In  Judgment  la  one  so  peculiarly  within  tbe 
sound  discretion  of  the  trial  court  that  it 
may  not  be  revievred  on  appeal  In  the  ab- 
sence of  a  showing  of  arUtrary  omdnct,  of 
prejudice  or  passion  or  corruption,  or  86me- 
thing  of  that  character  on  the  part  of  the 
court  Such  must  be  true  in  the  very  nature 
of  things;  for  the  trial  court  jKwsesses  an 
opportunity  in  witnessing  the  proceedings  at 
the  trial  which  Is  not  present  on  appeaL 
The  trial  court  sees  the  witnesses  on  the 
stand,  and  is  thus  enabled  to  form  an  opin- 
ion respecting  their  veracity,  their  good 
faith,  and  as  to  whether  or  not  they  are 
biased  or  prejudiced  for  one  jmrty  or  another. 
It  is  also  within  the  purview  of  the  trial 
court  to  discover  whether  Improper  influenc- 
es may  or  may  not  have  entered  tato  the 
formation  of  the  verdlcL  These  considera- 
tions render  It  peculiarly  proper  that  the 
question  of  granting  new  trial  on  account 
of  the  excess  of  a  verdict  should  remain 
with  the  trial  court  Immune  from  interfer- 
ence, except  for  some  substantial  reason.  In 
this  view  it  is  said  in  McCloskey  v.  Pulitzer 
Pnbu  Co.,  163  Mo.  22,  32.  63  &  W.  99,  101, 
that: 

Tbe  appellate  courts  "defer  verv  largely  to 
the  action  of  the  trial  courts  with  respect  to 
such  matters,  and  that  a  judgment  is  rarely  ever 
reversed  upon  the  ground  of  tbe  unwarranted 
exercise  of  tbe  power  of  such  courts  under  such 
circumstances." 

In  a  more  recent  case  the  Supreme  C!outt 
said,  in  speaking  conoenitng  the  qoestl<« 
presoited   here: 

"That  is  a  point  peculiarly  within  the  province 
of  the  trial  judge.  It  is  one  that  he  u  better 
qualified  to  judge  than  an  appellate  court.  The 
law  puts  the  important  responsibility  upon  him, 
and  It  advances  the  cause  of  justice  when  the 
trial  judge  courageously  performs  that  duty." 
Morrell  v.  Lawrence,  203  Mo.  363,  381,  101  S. 
W.  S71.  675  (120  Am.  St  Rep.  660,  11  Ann. 
Cas.6B6). 

There  la  nothing  In  the  record  before  us 
to  indicate  that  the  trial  court  arbitrarily 
exardsed  Its  power  in  respect  of  this  matter 
or  acted  from  bias  or  prejudice  or  baneful 
motive,  and  It  is  therefore,  of  course,  pre- 
sumed that  Its  discretion  was  wisely  ex- 
ercised. 

[1]  But  it  Is  argued  it  Is  competent  for  this 
court  to  order  a  remittitur,  and  therefore  we 
should  Indicate  the  amount  plaintiff  should 
recover  and  permit  plaintUt  to  remit,  and 
then  reinstate  the  Judgment  accordingly.  It 
is  to  be  conceded  that  remittiturs  are  some- 
times ordered  where  a  proper  showing  touch 
ing  the  matter  appears  in  the  record,  but 
such  power  is  to  be  exercised  either  in  the 
trial  or  the  appellate  court  only  where  the 
court  can  reasonably  estimate  the  excess  in 
the  verdict  and  no  injury  will  be  entailed 
upon  defendant  through  entering  such  remit 
tltur.  But  where  the  case  presented  is  one 
for  damages  accrued  on  account  of  personal 


iqJurieB  received,  and  It  Is  «Iear  that  thefo 
is  no  positive  criterion  for  determining  what 
the  damages  ought  to  be,  the  court  should 
hesitate  to  order  a  remittitur  for  that  tbe 
matter  pertains  rather  to  the  functions  of 
the  Jury  in  ascertaining  the  fact  and  it  may 
be  tliat  such  an  order  so  arbitrarily  made 
would  work  a  hardship  on  defendant  See 
Smoot  V.  Kansas  City,  194  Mo.  513,  525,  92  S. 
W.  863. 

There  appears  no  sufficient  criterion  here 
to  indicate  what  damages  plaintiff  should 
recover  tor  and  on  account  of  the  injuries 
received,  and  the  matter  is  so  peculiarly  one 
for  the  Jury  that  It  should  be  remitted  to 
that  tribunal  to  be  disposed  ot  under  the 
supervision  of  the  trial  court 

The  Judgment  should  be  affirmed. 

It  Is  so  ordered. 

REYNOLDS,  P.  X,  and  ALLEUT,  3^  concur. 


AMERICAN  MFG.  CO.  v.  AI/F.    (No.  14283.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 
4,  1916.    Rehearing  Denied  April  18,  191&) 

L  CouBTB  «=>91(D  —  Rvixs  OF  Dxciaion  — 

Stake  Decisis 

Under  the  Constitution  it  is  the  duty  of 
Courts  of  Appeal  to  foUow  the  last  previous  de- 
cision of  the  Supreme  Court  on  any  question  of 
law  or  equity. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {{  313,  325 ;  Dec.  Dig.  «=>9ia).] 

2.  Taxation  «=s>B43(6)— Right  of  Rboovebt 

— Dx;bbbs. 

A  complaint  in  an  action  to  recover  paid 
taxes  alle^ng  that  they  were  paid  to  the  col- 
lecting officer,  not  arresting,  but  tlireatening  to 
prosecute,  plaintiff,  and  that  unless  they  were 
paid  "it  was  impossible  for  plaintiff  to  continue 
m  business  as  a  manufacturer  in  said  city,"  is 
demurrable  as  not  showing  payment  under  du- 
ress. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1012;    Dec.  Dig.  «=5»643(6).] 

8.  Mai?damu8  e=>ll&— RBiaoT  tob  WboNq- 

rCL  Enfobokukrt  of  Taxes. 

Where  one  is  threatened  by  a  tax  collecting 
officer  with  prosecution  unless  he  pays  a  tax,  he 
may  tender  the,  amount  he  deems  due,  and,  on 
refusal  of  the  collector  to  accept  it  proceed  by 
mandamus  to  ascertain  his  rights. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  250 ;   Dec.  Dig.  «=>11&] 

Appeal  from  St  Louis  Circuit  Court ;  Leo 
S.  Raasieur,  Judge. 

"Not  to  be  offlcUUy  published." 

Action  by  the  American  Manufacturing 
Company  against  Louis  Alt  From  a  Judg- 
ment for  defendant  plalntllf  appeals.  Af- 
firmed. 

Barclay,  Orthwein  &  WaUace,  of  St  Louis, 
for  appellant  B.  C.  Slevin,  of  St  Louis,  for 
respondent 

NORTONI,  J.  Plaintiff  prosecutes  this  ap- 
peal from  a  Judgment  against  it  on  demurrer 
to  its  petition.  The  petition  is  in  three 
counts.    The  material  averments  presenting 
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the  qnestion  for  consideratloa  here  are  the 
same  In  each  oonnt  and  it  U  therefore  un- 
necessary to  set  forth  more  than  one. 

The  first  count  of  the  petiticm  is  aa  follows: 

"(1)  The  American  Mannftactaring  Company, 
plaintiff,  states  that  it  was  at  all  times  here- 
after stated  a  corporation  duly  organised  and 
incorporated  under  the  laws  of  the  state  of  West 
VirKinia  and  licensed  to  do  business  in  the  state 
of  Missouri,  and  had  at  said  times  in  the  dty  of 
St.  Louis  an  office  and  factories  for  the  manu- 
facture of  bagging,  and  was  doing  business  in 
the  city  of  St.  Louis  as  a  manufacturer,  and 
that  defendant,  Louis  Alt,  is  and  was  at  said 
times  the  license  collector  of  and  for  the  city 
of  St  Louis,  Mo. 

"(2)  Plaintiff  further  states  that  the  greatest 
aggregate  amount  of  raw  materials  of  plaintiff 
on  hand  in  the  city  of  St.  Louis  at  any  one  time 
between  the  first  Monday  of  March  and  the 
first  Monda;^  of  June  of  the  year  1808  included 
jute  butts,  in  the  original  packages,  of  the  val- 
ue of  $75355,  imported  by  plaintiff  from  for^ 
eign  countries  for  the  purpose  of  being  manu- 
factured by  it  into  bagging  and  then  awaiting 
manufacture. 

"(3)  Plaintiff  further  states  that  said  de- 
fendant demanded  that  plaintiff  should  pay  (in 
addition  to  all  taxes  on  all  of  plaintiff's  other 
raw  material,  finished  products,  tools,  machin- 
ery, and  appliances  which  plaintiff  paid),  as  a 
ccmdition  to  the  issuance  of  its  license  for  the 
then  aucceeding  year,  a  sum  of  money  equal  to 
a  tax  of  17  cents  (imposed  by  the  state  of  Mis- 
souri on  each  $100  of  value  of  the  greatest  ag- 
gregate amount  of  raw  material  of  plaintiff  on 
hand  in  said  city  at  any  one  time  between  the 
first  Monday  of  March  and  Ae  first  Monday  of 
June  of  the  year  1908)  on  each  $100  of  value 
of  said  imported  material,  and  said  defendant 
refused  to  issue,  to  plaintiff  a  manufacturer's 
license  unless  it  paid  him  said  sum  amounting 
to  $128.95,  and,  assuming  to  act  by  virtue  of  the 
authority  vested  in  said  office  of  license  collector, 
threatened  to  have  plaintiff  prosecuted  daily  in 
the  courts  of  this  state,  and  daily  fined  for 
carrying  on  in  the  city  of  St.  Louis  without  a 
manufacturer's  license  the  business  of  a  manu- 
facturer; that  plaintiff  was  not  authorized  to 
continue  its  business  in  said  city  without  a 
manufacturer's  license  from  said  defendant  as 
said  collector,  and  each  day's  continuance  in 
business  without  such  license  was  a  separate 
offense  under  the  laws  of  the  state  of  Missouri 
and  ordinances  of  the  dty  of  St.  Louis,  and 
said  defendant  was  empowered  nnder  said  stat- 
ntea  and  ordinances  to  institute  prosecutions 
against  plaintiff  for  each  day  it  continued  its 
business  in  the  dty  of  St.  Loyis  without  said 
manufactnrer's  license,  and  it  waa  impossible 
for  plaintiff  to  continue  in  business  aa  a  manu- 
facturer in  said  dty  without  said  license;  and 
the  plaintiff  says  that  because  of  its  liability  to 
and  the  threat  of  such  prosecutions  and  the 
duress  thereby  created,  and  the  urgent  business 
necessity  of  the  situation,  it  paid  to  said  de- 
fendant, in  order  to  avoid  prosecution  and  con- 
tinue ita  business  imder  protest,  said  sum  of 
$128.95,  and  thereupon  received  from  said  de- 
fendant a  manufacturer's  license  for  the  then 
socceeding  year,  and  plaintiff  was  compelled  to 
make  such  payment  in  order  to  continue  in 
business  as  a  manufacturer  in  the  dty  of  St 
Louis.  Plaintiff  further  states  that,  under  the 
ordinances  ot  said  dt7  of  St.  Louis,  its  failure 
to  have  acceded  to  said  defendant's  demand  for 
the  payment  of  said  sum  and  secured  its  license 
would  have  subjected  it  to  the  liability  of  a 
double  assessment  of  ita  said  property  by  said 
collector  for  said  city's  taxes,  and  also  to  a  fine 
of  $600  for  each  day  it  continued  its  said  busi- 
ness in  said  dty  without  said  license. 

"(4)  Plaintiff  states  that  at  and  before  the 
time  of  the  payment  of  said  $128.95  to  said  de- 
fendant hSb  the  said  defendant,  was  adviaed  hj 


plaintiff  that  said  material  upon  wUeh  plain- 
tiff waa  BO  required  to  pay  said  sum  waa  im- 
ported from  a  foreign  country  by  aaid  plaintUK, 
and  was  then  remaining  in  original  packages 
awaiting  manufacture  by  plaintiff.  Plaintiff 
further  states  that  at  and  oefore  said  time  it 
also  notified  aaid  defendant  in  writing  that  aaid 
property  waa  not  a  subject  for  taxation,  and 
that  same  was  daimed  by  plaintiff  as  wholly 
exempt  therefrom,  and  that  it,  the  aaid  plain- 
tiff, would  inatitate  and  prosecute  suit  for  the 
recovery  of  sold  sum  so  paid  thereon. 

"(B)  Plaintiff  further  states  that  aaid  defrad- 
ant  had  no  right  or  authority  to  require  the 
payment  of  any  sum  on  said  imported  material, 
and  that  the  exaction  of  aaid  eum  of  $128.05 
or  any  part  thereof  by  said  defendant  onder 
color  of  nia  office  was  a  wrongfnl  exaction,  and 
said  sum  was  unlawfully  collected  frmn  plain- 
tiff by  said  defendant 

"(6)  Plaintiff  further  statea  that  It  paid  to  said 
defendant  said  sum  of  $128.06  illegally  exacted 
as  aforesaid  on  the  19th  day  of  September, 
1908,  and  it  prays  judgment  a^inst  said  de- 
fendant for  said  sum  of  $128.95." 

[1]  The  court  sustained  defendant's  de- 
murrer to  each  count  of  the  petition  In  Hie 
view  that  the  taxes  were  voluntarily  paid 
and  not  under  duress.  It  is  argued  that  this 
was  error,  but  the  qnestion  presented  appears 
to  be  settled  by  the  Judgment  of  the  Supreme 
Court  In  a  similar  caae  In  Claflln  et  aL  t. 
McDonough,  33  Mo.  412,  84  Am.  Dea  54.  Un- 
der the  Constitution  it  is  our  duty  to  follow 
the  last  previous  decision  of  the  Supreme 
Court  on  any  question  of  law  or  equity  what- 
ever our  views  on  the  subject  may  be,  and 
we  are  certainly  not  inclined  to  proceed  con- 
trary  to  this  command  when  a  Judgment  of 
that  tribunal  on  a  similar  qnestion  is  be- 
fore us.  We  see  nothing  In  Manufacturing 
Co.  v.  St  Louis,  238  Mo.  267,  142  S.  W.  297, 
Indicating  that  the  Supreme  Court  has  taken 
a  broader  view  in  cases  of  this  character 
where  the  suit  proceeds  against  a  public 
officer.  Indeed,  It  la  to  be  ififerred  from  that 
case,  when  read  In  connectl<»  with  Claflln  ▼. 
McDonough,  supra,  that  the  plaintiff  made 
the  payment  under  duress ;  that  is,  after  ar- 
rest, or  at  least  a  threatened  arrest,  and,  as 
the  court  said,  "to  avoid  prosecution  under 
defendant's  ordinance." 

[2]  The  averments  in  the  petition  before 
us  are  that  defendant  threatened  to  prosecute 
plaintiff,  and  there  is  nothing  to  the  effect 
that  It  or  its  officers  were  arrested  or  its 
Immediate  arrest  threatened.  However,  it 
is  true  the  petition  avers  "that  it  was  im- 
possible for  plaintiff  to  continue  In  business 
as  a  manufacturer  in  said  dty  without  said 
license,"  etc.  But  this,  when  considered  In 
connection  with  the  context.  It  Is  clear  is  not 
tantamount  to  a  threat  to  close  plaintiff's 
business  down  immediately  8U(^  as  appear- 
ed in  the  case  of  Westlake  v.  City  of  St 
Louis,  77  Mo.  47,  46  Am.  Rep.  4,  aa  by  shut- 
ting off  the  water  in  a  large  plant  The  rule 
reflected  in  Link  v.  Beal  Estate'  Co.,  182  Mo. 
App.  531, 165  S.  W.  832,  and  Brown  v.  Worth- 
ington,  182  Mo.  App.  .508,  142  S.  W.  1082,  re- 
lates rather  to  an  urgent  business  necessity 
than  to  a  claim  against  a  public  officer  who 
has  exacted  taxes  which  ths  Uw  appftrently 
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devolved  the  doty  upon  Ulm  to  collect  aH  In 
the  case  of  CMflin  v.  M<d)onongh,  snpra. 

[8]  In  cases  of  that  character  plaintiff  may 
tender  the  amount  of  the  taxes  It  concedes  to 
be  dne  and  on  the  refusal  of  the  collector  to 
accept  It  proceeded  by  mandasras  to  ascer- 
tain its  rights  In  the  pranlses,  and  thus 
obviate  an  urgent  necessity.  See  Butler  v. 
Moberly,  181  Mo.  App.  172,  110  S.  W.  682. 

The  judgment  should  be  affirmed. 

It  Is  so  ordered. 

BXXSOUDB,  F.  J.,  and  ALIiBN,  3.,  con- 
cnr. 


AMERICAN  MFG.  00.  v.  AIO'.    (No.  142S4.) 

(St.  Louis  Court  of  Appeals.    Missouri.    April 
4,  1916.    Bebearing  Denied  April  18.  1916.) 

Appeal  from  St  lonis  Oireoit  Court ;  Leo  B. 
Bassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  American  Manufacturing  Corn- 
any  against  liouis  Alt.  From  a  judgment  for 
«fendant,  plaintiff  appeals.    Affirmed. 

Barclay.  Orthvein  ft  Wallace,-  of  Sb  Louis, 
for  appdiant.  E,  C.  Slevin,  of  St  Louis,  for 
respondent 


s 


NORTONI,  3.  The  question  presented  In  this 
case  is  identical  in  a&  respects  with  that  Ui  the 
case  of  American  Manu&cturing  Company  v. 
Alt,  184  S.  W.  1167,  decided  to-day,  and  refer- 
ence thereto  is  made  for  a  statement  of  facts 
and  condusion  of  law. 

For  the  reasons  there  given,  the  Judgment 
should  be  affirmed. 

It  is  80  ordered. 

REYNOLDS,  P.  3.,  and  ALLEN,  J.,  concur. 


PARR  et  at  V.  CHICAGiO,  B.  ft  Q.  R.  CO. 

(No.  1608a) 

(St  Louis  Court  of  Appeals.    Missouri    April 
4.  1916.) 

1.  Attornkt  and  Glisrt  ®=>85, 101(1) — Pow- 

BBS   OF  ATT0BNX7  —   "RST.KAM!"    OB   "CoK- 

PBOsnss." 

An  attorney  has  no  implied  authority  to  re- 
lease or  compromise  his  client's  claim  or  cause 
of  action;  but  the  act  of  the  attorney  for  de- 
fendant railroad  in  signing  a  written  offer  to  al- 
low judgment  to  be  taken  tor  a  certain  stun,  filed 
onder  Rev.  St  1900,  {  1965,  was  not  a  "release" 
«c  "compromise"  of  a  dvm  or  cause  of  action  in 
his  hands  for  enforcement 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  137,  209-213,  216:  Dec. 
Dig.  «=»86.  101(1). 

For  other  deflaitioos,  see  Words  and  Phrases, 
First  and  Sectnd  Series,  Compromise ;  Release.] 

2.  ArroBNET  AND  Clbsnt  «=»86— Powkbs  of 

AtTOBNBT — CoNFKBSrON  of  JunGMENT. 

An  attorney  of  record  in  a  cause  has  im- 
plied authority  to  confess  judgment  for  his 
dlent  and  hence  under  Rev.  St  1900,  $  1966, 
authorizing  such  offer,  the  attorney  for  defend- 
ant railroad  bad  authority  to  sign  and  serve 
an  offer  in  writing  to  allow  judgment  against 
Ua  client  for  a  certain  sum. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Clieat,  Cent  Dig.  |  137;  Dec.  Dig.  <3=>as.l 


8;   AtTOBRJiV  AND   OUKNT   *S»72— POWEBS    O* 

AiTO«HXZ  —  Pbesukption  and  Bhbdkn  OS' 

Pboov. 

When  an  attorney  who  has  appeared  of 
record  for  a  party  litigant  performs  an  act  in 
the  nature  of  an  offer  of  judgment,  his  authority 
to  do  so  is  presumed,  prima  fade  at  least  and 
the  burden  of  showing  iiis  want  of  authority 
rests  on  the  party  who  questions  it,  unless  sum 
authority  is  denied  by  his  client 

[Bid.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  ii  lOSi-104;  Dec.  Dig.  «a» 
72.] 

4.  Costs  «s>42(2)  —  Oitek  of  Judqunt  — 
PowEBs  OF  ATTOBNBT— Objection. 

Plaintiff,  In  an  action  against  a  railroad  for 
damages  from  the  setting  of  fire  on  his  premises, 
who  raised  no  question  as  to  the  authority  of 
defendant's  counsel  to  make  a  written  offer  of 
judgment  in  a  certain  amount  pursuant  to  Rev. 
St  1909,  I  1965,  either  at  the  time  of  the  serv- 
ice thereof  or  at  any  time  prior  to  the  hearing 
on  defendant's  motion  to  have  the  costs  accru- 
ing after  the  making  of  the  offer  taxed  against 
plaintiff,  could  not  by  wholly  ignoring  the  offer 
thereby  frustrate  the  purpose  of  the  statute. 
Id.  Note.— Ktor  other  cases,  see' Costs,  Cent. 
iS  138,  143;   Dec.  Dig.  «=»42(2).] 

8.  Costs  «a»42(^— Offkb  of  Jtjtdoicbnt— Sttf- 

FICIENCT- STAXnTI. 

Under  Rev.  St.  1909,  §  1965,  providing  that 
defendant  at  any  time  before  trial  or  judgment 
may  serve  on  plaintiff  an  offer  In  writing  to  al- 
low judgment  against  him  for  the  sum  specified, 
which  plaintiff  may  accept,  and  that,  if  plaintiff 
fails  to  accept  and  does  not  obtain  a  more  fa- 
vorable judgment,  be  shall  pay  defendant's  costs 
from  the  time  of  the  offer,  a  written  offer  to  al- 
low plaintiff  to  take  judgment  for  $750,  signed 
by  the  defendant  by  its  attorney  of  record,  was 
Buffident 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §S  138,  143;   Dec.  Dig.  «=>42(2).] 

e.  Costs  9s>108  —  Oftbb  to  Confess  June- 

MENT— SCFFICIBNCT   OF    MOTION. 

Under  such  provision,  it  was  not  necessary 
for  defendant  in  its  motion  to  have  the  costo 
accrued  after  the  making  of  the  offer  taxed 
against  the  plaintiff,  who  had  obtained  a  verdict 
in  a  lesser  amount  to  specify  Items  of  cost 
which  had  accrued  subsequent  to  Qie  service  of 
the  offer, 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  761 ;   Dea  Dig.  «=»198.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  James  D.  Bamett  Judge. 

"To  be  offidally  pubUsbed." 

Actl(Hi  by  John  C.  Parr  and  another 
against  the  Chicago,  Burlington  &  Qulncy 
Railroad  Company.  Judgment  for  plain- 
tiffs, and  from  the  overruling  of  a  motion  to 
tax  costs  aocrued  since  Its  offer  to  confess 
Judgment,  the  defendant  appeals.  Order  re- 
versed, and  cause  remanded,  with  dlrectloni 
to  reinstate  and  sustain  the  motion. 

O.  M.  Spencer,  of  St  Joseph,  Ball  ft  Ball, 
of  Montgomery  City,  Palmer  Trimble,  of 
Keokuk,  Iowa,  an(d  M.  Q.  Roberts,  of  St 
JoseiA,  for  appellant  E.  P.  Rosenberger, 
of  Montgomery  City,  and  J.  W.  Wilson,  and 
C.  W.  Wilson,  both  of  St  Cbarles,  for  re- 
spondents. 

ALLEN,  J,  Plaintur  sned  the  d^Bendaot 
railroad  company  for  damages  in  the  sum  of 
$2,965,  alleged  to  have  resulted  from  the  seb- 
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ODg  cut  of  a  flr«  on  bis  premisea  by  one  of' 
defendant's  locomotives.  Some  mcmtba  pri- 
or to  the  trial,  defendant  served  plaintiff's 
counsel  of  record  with  a  written  offer  to  al- 
low plaintiff  to  take  Judgment  for  the  sum 
of  $750.  To  this  Instrument  was  signed  the 
name  of  the  defendant  railroad  company  by 
Its  attorneys  of  record  In  the  cause.  The 
offer  was  not  accepted.  The  trial  resulted  In 
a  verdict  and  Judgment  for  plaintiff  In  the 
sum  of  $100.  Defendant  then  moved  to  have 
the  costs  accrued  after  the  making  of  the 
offer  taxed  against  the  plaintiff.  The  trial 
court  overruled  this  motioa,  and  the  defend- 
ant  appealed. 

It  appears  that  the  trial  court  overruled 
the  moti<ni  upon  the  theory  that  defendant 
failed  to  show  authority  <hi  the  part  of  its 
counsel  to  sign  the  written  offer.  There  was 
some  attempt  to  show  that  the  making  of  the 
offer  was  a  matter  within  the  authority  con- 
ferred by  defendant  upon  Its  counsel,  but 
testimony  proffered  along  this  line  was  for 
the  most  part  excluded  for  reasons  which 
need  not  be  here  considered. 

The  statute  under  which  the  offer  was 
made,  to  wit,  section  1965,  Bevised  Statutes 
1900,  provides  as  follows : 

"The  defendant  in  any  action  may,  at  any 
time  before  trial  or  judgment,  serve  upon  the 
plaintiff  or  his  attorney  of  record  an  offer  in 
writing,  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer  and  give  notice 
thereof  within  ten  days,  he  may  file  the  offer  and 
an  affidavit  of  notice  of  acceptance,  and  jcdgr 
ment  shall  be  entered  accordmgly.  If  the  no- 
tice of  acceptance  be  not  given  the  offer  shall 
be  deemed  withdrawn,  and  shall  not  be  given  in 
evidence  or  commented  on  before  a  jury ;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment  he  shall  pay  the  defendant's  cost  from 
the  time  of  the  offer." 

The  argument  advanced  In  support  of  the 
court's  ruling  below  is  that  the  offer  was 
one  of  compromise,  and  that  an  attorney, 
by  virtue  of  bis  employment  as  such,  has 
no  authority  to  compromise  his  client's  case ; 
that  the  statute  is  to  be  strictly  construed, 
and,  since  the  offer  must  be  made  by  "the 
defendant,"  it  must  appear  to  have  been 
made  either  directly  by  the  defendant  or  by 
some  one  clothed  with  authority  to  Mnd  it. 

[t,  2]  It  Is  true  that  the  courts  hold  that 
an  attorney  representing  a  claimant  has,  by 
%-irtae  of  bis  employment,  no  implied  au- 
thority to  release  or  compromise  his  client's 
claim  or  cause  of  action.  Among  the  cases 
in  this  state  to  Utis  effect  are  State  v.  CUf- 
ford,  124  Mo.  492,  28  S.  W.  5;  Davis  ▼. 
Hall.  90  Ma  659,  3  8.  W.  382;  Melcher  v. 
Exchange  Bank,  85  Mo.  362;  Sonple  v.  At- 
kinson, 64  Ma  604 ;  Bay  v.  Trasdell,  92  Mo. 
App.  877;  Barton  Bros.  v.  Hnnter,  59  Mo. 
App.  610.  But  this  rule  has  here  no  appli- 
cation. The  signing  of  this  instrument  was 
not  the  release  or  c(»npromlse  of  a  claim 
or  cause  of  action  in  the  bands  of  defend- 
ant's coonsel  for  enforcement  It  is  true 
Hat  the  statute  contemplates  that  a  plaintiff 


nay.  If  he  deslies,'  ntiUm  such  an  offw  as 
a  confession  of  judgment  for  the  amount 
therein  specified.  But  the  prevailing  rule, 
supported  by  the  great  wMgbt  of  aath<Hrl^, 
is  that  an  attorney  of  record  in.  a  cause  has 
implied  authority  to  even  confess  Judgment 
for  his  client  See  Taylor  v.  Land  &  Mort- 
gage Ca,  106  Ga.  238,  32  S.  E.  153 ;  Thomp- 
son V.  Pershing,  86  Ind.  803 ;  Wood  v.  Wood, 
59  Ark.  441,  27  S.  W.  641,  28  I*  R.  A.  167, 
43  Am.  St  Rep.  42;  Garrett  v.  Hanshue, 
53  Ohio  St  482,  42  N.  E.  266,  35  I..  B.  A. 
321;  4  Cyc.  936;  S  Amer.  &  Eng.  Ency.  Law, 
368;   2  RuUng  Case  Law,  |  71. 

In  Scarrltt  Furniture  Co.  v.  Moser  ft  Ca, 
48  Mo.  App.  643,  this  court,  in  an  opinion  by 
Thompson,  J.,  held  that  ein  attorney  of  rec- 
ord in  a  cause  had  Implied  authority  to 
stipulate  that  the  case  sbould  abide  the  re- 
sult of  other  lltlgati<»  of  a  like  character, 
under  the  control  of  other  coansel,  saying: 

"An  attorney  in  diarge  of  a  case  has  implied 
authority  from  his  client  to  enter  into  any  stipu- 
lation for  the  control  of -the  progress  of  the  ac- 
tion, even  to  the  entering  of  judgment  in  favor 
of  the  opposite  party.  Qlompson  v.  Pershing, 
86  Ind.  30^  310;  1  Thomp.  Trials,  |  191,  and 
cases  cited.'* 

[3]  But  aside  from  this,  when  an  attorney 
who  has  appeared  for  a  party  litigant,  and 
is  an  attorney  of  record  in  the  cause,  per- 
forms an  act  of  this  diaracter,  bis  author- 
ity so  to  do  is  presumed,  prima  fade  at 
least;  and  the  burden  of  showing  his  want 
of  authority  rests  upon  the  party  who  ques- 
tions It  unless  such  authority  is  denied  by 
the  attorney's  client  See  State  ex  rd.  v. 
Muench,  230  Mo.  236,  130  S.  W.  282;  RUey 
V.  O'Kelly,  250  Ma  loc.  dt  662,  157  S.  W. 
566.  Such  presumption  naturally  attends 
the  acts  of  attorneys,  duly  authorized  to 
practice  at  the  bar,  and  follows  from  the 
confidence  reposed  In  them  as  sworn  officers 
of  the  court  and  the  consequoit  belief  in 
their  honor  and  integrity.  Upon  this .  pre- 
sumption judicial  action  Is  time  and  ag;aln 
predicated,  and  any  other  course  would  lead 
to  interminable  confusion  and  disorder. 

[4]  We  are  unable  to  concave  upon  what 
theory  plaintiff,  without  having  raised  any 
question  of  the  authority  of  defendant's 
counsel  to  make  this  written  offer  in  def^od- 
ant'B  behalf,  at  the  time  of  the  service  there- 
of or  at  any  time  prior  to  the  hearing  on 
the  motion,  may  Ignore  it  altogether  upon 
the  theory  that  it  was  not  an  offer  made  by 
defendant  as  the  statute  requires.  It  car- 
ried with  It  upon  its  face,  the  presumption 
that  it  was  made  by  defendant's  authority. 
And  assuming,  for  the  sake  of  argdment 
merely,  that  plaintiff  had  any  cause  to  dis- 
pute the  authority  of  defendant's  counsel, 
it  devolved  upon  plaintiff  to  make  timely  ob- 
jection to  the  instmment  on  this  ground. 
Plaintiff  could  not  wholly  ignore  the  otter 
thus  made,  and  thereby  frustrate  the  whole- 
some object  and  purpose  of  the  statute. 

[1,1]  The  contenticai  that  the  written  of- 
fer Is  insnfilclent  I9  form  is  without  merit 


Digit 


zed  by  Google 


Mo.) 


BANK  X>T  WlUCiOW  SPRINGS  t.  UTTERMAN 


1171 


The  meaning  of  the  statute  Is'  that,  If  the 
plaintiff  does  not  recover  an  amottnt  in  ex- 
cess of  the  offer,  all  costs  accruing  after 
the  date  of  service  of  the  offer  are  taxable 
against  him.  See  Rosenberger  v.  Harper, 
88  Mo.  App.  189;  Brown  v.  Cole,  146  Mo. 
App.  705,  125  8.  W,  637.  And  It  was  not  nec- 
essary for  defendant  to  specify  In  the  motion 
the  items  of  cost  which  had  a.ccmed  subse- 
quent to  the  service  of  the  offer.  The  mo- 
tion was  not  one  to  retax  costs.  Following 
the  rendltlcm  of  the  veirdict  and  the  entry 
of  Judgment  thereupon,  and  on  the  same  day, 
defendant  filed  this  motion,  the  object  of 
which  was  to  have  the  costs  taxed  in  ac- 
cordance wUh  section  1906,  supra. 

The  order  of  the  trial  court  pvermllng  de- 
fendant's said  motion  is  reversed,  and  the 
cause  remanded,  with  directions  to  that 
conrt  to  reinstate  the  motion  and  sustain  It. 

BinrNOIiDS,  p.  J.,  and  NOBTONI,  J.,  con- 
car. 


BAKK  OF  WIIXOW  SPRINGS  t.  UTTEBr 

MAN.     (No.  1777.) 

(Springfield  Onrt  of  Appeals.    Missootl.    April 

16,   1916.) 

1.  UsoKT  «=»117— MrrHOD  or  CoMPUTATioir. 

Evidence  that  interest  at  8  per  cent,  was 
calculated  for  93  or  92  days  on  several  90-day 
extensions  held  to  ebow  usury. 

[Ed.  Note.— For  other  casee,  see  Usury,  Cent. 
Dlt  H  328-840:  Dec.  Dig.  «=»117.] 

2.  XJBuar  «=»113— Interest. 

The  intent  to  charge  usary  is  presnmed 
firom  an  IntentloBal  charging  of  more  than  the 
legal  rate. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  H  308-323 ;   Dec.  Dig.  «=»113.] 

3.  UST7BT  4=360— CUBTOW  Afexchko  Tsarb- 

ACTION. 

That  a  method  of  calculating  Interest  is 
customary  In  banks  is  no  defense  if  by  such 
method  mora  than  the  legal  rate  is  charged. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  {  107 ;  Dec.  Dig.  i8=»60.] 

4.  Replkvin  €=103(2)— Judovknt^Fobm. 

Where  defendant's  answer  in  a  replevin 
suit  In  wliich  property  has  been  talcen  from  him 
contains  no  demand  foe  a  return  of  the  prop- 
erty, the  only  judgment  that  can  be  rendered  in 
his  favor  is  for  a  return  of  the  property  and 
any  damages  sustained  from  the  taking. 

[Ed.  Note.— For  other  casee,  see  Replevin, 
Cent.  Dig.  H  399-403;  Dec.  Dig.  «s>103(2).] 

Appeal  from  (Jircuit  Court,  Texas  County ; 

D.  B.  Woodslde,  Judge. 

Replevin  by  Bank  of  WHIow  Si>rlng8 
against  H.  O.  Uttennan.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded,  wltb  dlrectlonB. 

Barton  A  Impey,  of  Houston,  Ma,  and  M. 

E.  Morrow,  of  West  Plains,  tot  appelant 
N.  B.  WllUnson,  of  Willow '  Springs,  for 
resptmdent. 

FABRINOTON,  J.  Tbe  plaintiff  (respond- 
ent) recovered  pi6gmeat  in  the  dtcult  court*. 


and  defendant  appeals.  The  action  was  in 
replevin,  the  plaintiff  seeking  to  recover  some 
cows,  heifers,  and  calves,  and  the  right  to 
them  is  asserted  ander  a  chattel  mortgage 
given  by  defendant  to  plaintiff  to  secnre  a 
promissory  note  for  money  borrowed.  Among 
other  defenses  set  up  in  the  answer  is  the 
following: 

"Further  answering  plaintifE's  petition,  de- 
fendant says  that  according  to  the  terms  of  said 
promissory  note,  defendant  promised  and  agreed 
to  pay  the  plaintiff  8  per  cent,  interest,  and  no 
more,  the  mghest  legal  rate  of  interest  in  this 
state.  But  defendant  alleges  and  states  Uiat 
the  plaintiff,  in  violation  (rf  the  terms  of  said 
note  and  the  laws  of  this  state,  demanded,  exact- 
ed, and  received  of  and  from  this  defendant  the 
sum  of  92.10  in  excess  of  said  highest  legal  rate 
of  interest  on  said  note  as  follows:  On  or  about 
February  26,  1913,  $7.50 ;  Kay  25, 1913,  $7.60 ; 
August  25,  1913,  $7.50;  November  25,  1913, 
$7.60;  February  26,  1914,  $7.60;  May  25, 
1014.  $7.60;  August  26.  1914.  VJJBO-eaeb  be- 
ing for  interest  oa  a  note  for  $360  for  90  days, 
and  each  30  cents  in  excess  of  the  legal  rate; 
and  that  under  and  by  virtue  of  section  7184, 
R.  S.  1909,  said  diattel  mortgage  has  become  in- 
operative, void,  and  of  no  force  or  effect.  De- 
fendant savs  that  by  reason  of  the  seizure  of 
the  cattle  herein,  he  has  been  damaged  in  the 
sum  of  $20a" 

Tbs  reply  to  this  answer  is  as  fbllows: 
"For  its  reply  to  defendant's  answer  plaintiff 
states  that  it  denies  that  it  ever  at  any  time 
charged  or  collected,  or  received  knowingly,  or 
exacted  intentionally,  any  interest  from  defend- 
ant upon  the  loan  secured  by  the  chattel  mort- 
gage in  issue  except  the  legal  rate  of  8  per  cent, 
interest  per  annum  provided  for  in  such  note  of 
defendant" 

[1]  As  we  think  the  undisputed  evidence- 
shows  that  more  than  a  lawful  rate  of  in- 
terest was  charged  and  exacted  and  thereby 
rendered  the  diattel  mortgage  void,  we  wiU 
dispose  of  the  case  on  that  ground. 

It  will  be  noted  that  the  answer  gpeciflcal- 
ly  charges  nsnry,  setting  np  tiie  amounts  and 
times  of  payment,  and  the  note  Introdticed  in 
evidence  by  the  plaintiff  shows  credits  on  the 
back  thereof  wi^ont  lowing  the  amoonts  of 
the  payments.    They  are  a»  fbUows: 

"6-14-18.    Int  pd.  to  Aug.  26-lS. 

"8-23-13.    Int.  pd.  to  Nov.  25-13. 

"10-8-13.    Int.  pd.  to  Feb.  26-14. 

"2-  7-14.    Int  pd.  to  May  26-14. 

"7-  6-14.    Int.  pd.  to  Aug.  26-14. 

"8-  6-14.    Int  pd.  to  Nov.  26-14." 

[3]  It  in  admitted  by  both  parties  that  the 
first  installment  of  Interest  was  taken  out 
»f  the-amonnt  lent,  on  February  26,  1913, 
wblcb  paid  the  Interest  in  advance  to  May 
26,  1913,  and  from  then  on  tJie  notationB  on 
the  back  show  to  what  date  each  payment 
in  advance  <^  interest  was  made,  and  the  ex- 
act dato  the  payments  were  made.  The  de- 
fendant' testified  positively  that  each  time  a 
payment  was  made  and  the  credit  made  on 
the  bade  of  the  note,  the  amount  diarged  and 
exacted  of  him  was  $7.60.  Defendant's  wife, 
who  .testified,  states  that  she  made  two  of 
the  interest  payments,  and  that  eadi  time 
she  paid  $7.60.  The  defendant  further  says 
that  be  protested  against  paying  $7.60,  and 
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tbat  be  told  tbe  casbler  of  tbe  plaintiff  bank 
tbat  bis  Interest,  figured  at  8  per  cent,  wonld 
make  tbe  amount  due  at  eacb  Interest  pay- 
ing period  only  $7.20,  bat  tbat  be  was  re- 
quired to  make  the  payments  of  $7.50,  and 
tbat  be  was  afraid  not  to  pay  tbat  amoimt, 
fearing  tbe  bank  would  call  tbe  loan.  Tbe 
transactions  were  tiad  wltb  tbe  president 
of  tbe  bank,  Tbomas,  or  tbe  casbier-^gen- 
erally  botb  taking  part  PlalntifF  introduced 
Tbomas  as  a  witness,  but  not  tbe  cashier. 
Uie  memory  of  Tbomas  was  very  deficient 
as  to  Just  what  were  tbe  amounts  charged 
as  Interest  He  says  tliere  was  no  intention 
on  tbe  part  of  those  acting  for  the  bank  to 
charge  more  than  tbe  contractual  rate,  8  per 
cent,  and  that  if  more  was  charged  it  was 
not  intentional.  He  admitted  that  the  books 
of  tbe  bank  show  Just  the  amount  taken 
out  as  interest  when  tbe  loan  was  made,  and 
tbat  tbey  would  also  show  tbe  amount  that 
was  charged  each  time  interest  was  collect- 
ed, bat  be  could  not  remember  what  the 
books  of  tbe  bank  showed  that  to  be,  and 
this,  tbougb  be  and  tbe  cashier  wltb  bim 
bad  attended  to  the  receiving  of  tbese  in- 
terest i^arges.  The  books  of  the  bank  were 
not  produced,  but  this  might  be  accounted 
for  and  excused  from  the  fact  tbat  tbe  case 
was  tried  in  Texas  county,  having  gone  there 
on  a  change  of  venue,  and,  as  the  record  be- 
fore us  shows  only  tbe  amended  answer 
whicb  was  filed  on  the  same  day  tbe  case 
was  tried,  unless  the  original  answer  also 
contained  tbe  defense  of  usury,  it  could  be 
said  that  It  would  have  been  impossible  to 
have  gotten  tbe  books  from  Willow  Springs 
to  Houston.  Tbomas  never  at  any  time  tes- 
tlfled  tbat  defendant  did  not  pay  $7.60  to 
cover  the  interest  periods.  He  only  says 
tbat  be  does  not  remember  wliat  were  tbe 
amounts  of  tbe  payments,  but  that  defendant 
only  paid  8  per  cent,  and  that  there  was 
no  intention  on  tbe  part  of  the  bank  to 
charge  and  collect  more  than  8  per  cent 
However,  be  that  as  it  may,  his  own  testi- 
mony as  to  how  tbe  amount  was  computed 
and  arrived  at  tbat  tbe  bank  required  de- 
fendant to  pay  shows  clearly  tbat  there  was 
a  continuous,  persistent  method  adopted 
whidi  necessarily  required  defendant  to  pay 
more  than  8  per  cent  interest  There  was 
an  agreement  to  extend  the  note,  and  tiie 
notations  on  tbe  back  of  tbe  note  show  tliat 
the  agreement  was  carried  out  six  successive 
times.  The  note  was  for  $360,  and  feU  due 
in  90  days.  Now  Thomas,  while  he  says  he 
does  not  remember  the  amounts  which  were 
exacted  of  the  defendant  in  order  to  obtain 
tbe  90-dny  extensions,  does  testify  that  tbsy 
always  calculated  interest  on  tbe  90-day  ex- 
tensions for  93  or  92  days,  and  explains  this 
by  saying  tbat  defendant  was  charged  for 
the  first  and  last  days.  While  it  might  be 
perfectly  legitimate  to  ^arge  for  the  first 
and  last  days  where  a  note  is  paid,  it  can 
be  readily  seen  tbat  where  a  note  is  extended 


from  time  to  time  the  lender,  by  charging 
Interest  for  tbe  first  and  last  days  on  every 
renewal,  would  get  interest  twice  for  tbe 
same  day,  and  if  the  lender  in  this  case 
sometimes  charged  for  93  days,  it  wonld  dou- 
ble tbe  Interest  on  2  days ;  and  on  this  par- 
ticular note,  since  tbe  interest  was  calculat- 
ed and  paid  seven  times,  if  it  was  calculat- 
ed for  1  extra  day,  the  lender  wonld  be  get- 
ting double  interest  on  6  or  7  days,  whereas 
if  it  was  calculated  for  93  days,  plaintiff 
would  be  doubling  that  number  of  days  *on 
which  it  would  receive  interest  once  oa  the 
first  payment  and  once  in  tbe  renewaL 
Wbile  Tbomas  testifies  tbat  the  bank  only 
intended  to  charge  defendant  8  per  cent, 
bis  testimony  .conclusively  shows  tbat  it  did 
intend  to  charge  defendant  for  more  days 
tlian  the  money  was  actually  lent  Tbe  in- 
tent to  charge  usury  will,  in  such  case,  be 
drawn  from  plaintiff's  admitted  intentional 
act  rather  tl>an  a  denial  of  intent  to  cliarge 
more  than  the  law  allows,  when  confronted 
on  tbe  witness  stand  wltb  tbe  charge  of  us- 
ury. Tbomas,  by  bis  own  statement  intend- 
ed to  do  Just  what  was  done,  and  stated  tliat 
if  there  was  any  mistake  made,  it  was  a 
misconception  of  what  tiie  law  permitted 
blm  to  do,  which,  of  course,  is  no  excuse. 
It  Is  not  a  case  where  the  ml&take  was  one 
of  tsLCt  on  tbe  calculation  method. 

It  is  held  in  Osbom  v.  Payne,  111  Ma  Ai>p. 
loc.  dt  34,  85  S.  W.  667,  tbat  the  law  treats 
the  transaction  as  it  finds  It  under  tlie  facts 
whatever  may  have  been  tbe  intention  of  the 
parties.  Tbe  unlawful  intent  is  presumed 
from  the  mere  fact  of  intentionally  d<rinx 
what  the  law.  forbids.  36  Oyc  920 ;  28  Am. 
&  Eng.  Enc.  Law,  464. 

The  facts  before  us  show  tbat  tbe  exces- 
sive amounts  were  not  the  result  of  acci- 
dental or  inadvertent  miscalculations,  but 
an  intentional  and  condnuoos  method,  adopt- 
ed and  used  during  a  period  of  a  year  and 
a  half. 

[3]  Neither  does  tbe  excuse  <^ered  by 
Tbomas  suffice,  tliat  it  had  been  the  custom 
of  banks  be  bad  been  connected  wltb  to 
make  the  charge  as  was  done  in  this  case. 
It  is  held  in  Cowgill  v.  Jones,  99  Mo.  App. 
loc  cit  394,  395,  73  S.  W.  995,  that  a  custom 
sometimes  makes  the  law,  but  a  custom  in 
direct  ctmflict  wltb  positive  law  has  no  sndi 
effect 

Respondent  cites  Western  Storage  &  Ware- 
house Ca  ▼.  Glasner,  169  Mo.  38,  68  S.  W. 
917,  and  Keasler  v.  Kubnle,  176  Mo.  App. 
loa  cit  405,  159  S.  W.  768,  as  authority  for 
holding  that  tbe  mortgage  under  these  facta 
was  not  avoided  by  the  statute.  On  exami- 
nation of  these  cases  it  will  be  seen  that 
tbey  have  no  application  whatever  to  the 
facts  in  hand,  as  tbose  cases  deal  with  con- 
tracts containing  a  provision  for  compound- 
ing interest  in  violation  of  section  7185,  R. 
S.  1909.  There  is  no  provision  in  tbe  con- 
tract before  us  for  compounding;  nor  was 
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Quae  In  ftict  any  compounding.  The  interest 
charges  for  the  extensions  were  exacted  and 
paid  for  the  forbearance  of  the  loan,  and 
bring  the  case  clearly  witJiln  section  7184, 
R.  S.  1009,  under  which  this  chattel  mort- 
gage, on  which  this  suit  rests,  most  be  de- 
clared void. 

[4J  The  answer  of  the  defendant  contains 
no  demand  for  a  return  of  the  property,  and, 
under  the  rule  announced  In  Cable  t.  Duke, 
20B  Mo.  loc.  dt  561,  106  S.  W.  6i3,  and  cases 
dted,  the  only  judgment  that  can  be  render- 
ed In  defendant's  favor  In  a  r^evln  suit 
npon  such  an  answer  is  for  a  return  of  the 
pn^erty,  and  any  damages  sustained  by  rea- 
son of  the  wrongful  taking. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  to  the  circuit  court  with 
directions  to  enter  Judgment  accordingly. 

ROBERTSON,  P.  }.,  and  STURGIS,  J^ 
concur. 


HAWLBY  V.  LUSK  et  aL    (No.  1716.) 

(Springfield   Court   of   Appeals.     Misaouri. 

AppU  16,  1916.) 

i.  Mastkb  and  Sebtant  «=32S7(4)— Ikottbt 
TO  Sebvant  —  SuraiciENCT  or  Evidence  — 
Neolioence. 

In  a  servant's  action  for  personal  injury 
sustained  when  carrying  a  heavy  rail  with  seven 
other  men  by  reason  of  a  heavy  lurch  resulting 
from  the  negligence  of  his  feUow  servants  in 
dropping  their  part  of  the  weight  without  warn- 
ing, evidence  held  to  sustain  a  directed  verdict 
for  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1046,  1060;  Dec.  Dig. 
«=>287(4).] 

2.  Afpkal  and  Ebrob  «=s>9Z7(7)— QiTEsnosr 

or  Fact — iNrsBENOES. 

On  appeal  from  a  directed  verdict  for  the 
defendant,  every  inference  of  fact  jostifled  by 
the  evidence  was  to  be  made  in  favor  of  the 
plaintiir. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3748;  Dec.  Dig.  •» 
927(7).] 

Appeal  from  Circuit  Coort,  Ohrlstlan 
Conn^;  John  T.  Moore,  Judge. 

Action  by  H.  H.  Hawley  against  James  W. 
TjoBk  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  defendants,  and  plaintifC  appeals. 
Affirmed. 

D.  H.  Eemi>,  of  Monett,  Hamlin  A  Ham- 
lin, of  Springfield,  and  Barrett  &  Moore,  of 
Ozark,  for  appellant  W.  F.  Evans,  of  St 
Louis,  Neville  &  Gorman,  of  Springfield,  W. 
P.  Sullivan,  of  Billings,  S.  El.  Bronson,  of 
Ozaxlc^  and  Mann,  Todd  &  Mann,  of  Spring- 
field, for  re^Kwdents. 

ROBERTSON,  P.  J.  PlalnttfT  seeks  to  re- 
cover damages  for  alleged  personal  injuries. 
At  the  dose  of  his  testimony  a  verdict  was 
directed  for  defendants,  and  he  appeals. 

nie  plaintiff  and  seven  others  were  carry- 
ing a  steel  rail  about  25  feet  in  length  and 


weighing  about  800  poxinds  when  plalntUI 
received  his  injuries.  The  rail  was  carried 
by  the  use  of  tonga,  two  men  to  each  pair 
of  tongs  and  on  on-site  sides  of  the  rail. 
They  had  raised  the  rail,  plaintiff  bad  taken 
one  step,  and  was  in  the  act  of  taking  anoth- 
er, when,  to  quote: 

"Tliere  was  a  heavy  lurch  came  npon  me,  a 
heavy  weight,  and  I  caught  a  pain  in  my  groin 
and  in  my  bad  and  in  my  left  side  under  my 
heart.  I  became  blind,  and  it  seemed  like  I  was 
in  the  act  of  falling,  when  some  one  taken  the 
weight  off  of  me,  and  I  could  not  see  anything 
for  several  minutes,  Q.  What  did  you  do  then ; 
bow  long  did  it  seem  until  the  weight  was  lift- 
ed? A.  1  could  not  say;  I  was  in  the  act  of 
falling  when  it  seemed  like  some  one  lifted  it 
off  of  me.  We  carried  it  all  right  after  they 
lifted  weight  off  me." 

He  also  testified  that  there  were  enough 
men  to  handle  the  rail  "if  it  had  been  car- 
ried off  right  when  we  picked  it  up,"  and 
also  that  it  was  the  duty  of  each  to  watch 
for  himself  and  for  the  other  men  to  see 
that  all  were  safe ;  that,  when  any  of  them 
are  tn  a  strained  condition,  if  any  one  turns 
the  load  or  throws  it  down,  some  one  Is 
liable  to  receive  an  injury  of  some  kind; 
that  he  was  standing  straight  when  the 
lurch  fell  on  him ;  that  the  ground  was 
level,  and  there  were  no  holes  or  obstruc- 
tions to  stumble  over ;  that  a  man  who  was 
opposite  him  and  carried  with  the  same 
tongs  was  a  larger  man  than  the  plaintiff, 
and  at  the  time  he  was  not  in  good  condition 
to  do  a  day's  work,  and  was  so  crippled  in 
one  of  his  legs  that  in  walking  he  hopped. 
Tbe  only  other  man  on  the  job  when  plain- 
tiff received  his  injuries  who  testified  Stated: 

"That  after  we  raised  op  the  rail  and  straight- 
ened we  was  in  the  act  of  moving;  off,  when 
there  was  something  about  the  rail;  I  don't 
know  whether  you  call  it  a  lurch  to  represent 
it;  it  appeared  like  some  one  stepped  in  a  hole 
or  kinda  stumbled,  and  it  was  heavy  an  Instant 
or  so  among  the  rest  of  us.  *  *  *  It  just 
seemed  like  some  one  eased  up  or  stepped  down, 
loosened  up  on  his  tongs  a  little,  quit  carrying." 

[1,2]  The  charge  in  the  petition  is  that 
{dalntitTB  fellow  servants  with  whom  he  was 
carrying  the  rail  "negligently  and  carelessly 
and  without  warning  to  the  plaintiff  sudden- 
ly dr(vped  their  part  of  the  weight  of  said 
rail  OB  plaintiff,  whose  strength  was  inade- 
quate to  the  task  of  sufficiently  supporting 
the  weight  then  thrown  on  him."  The  only 
question  for  decision  in  this  case  is  whether 
or  not  by  making  every  inference  of  fact  in 
favor  ot  the  idalntiff  justified  by  the  evi- 
dence there  is  any  substantial  proof  of  neg- 
ligence. In  considering  this  question  it  is 
essential  that  we  appreciate  the  conditions 
and  situation  under  which  plaintiff  was  per- 
forming his  duties.  The  rail  he  and  his  fel- 
low workmen  were  carrying  gave  them  an 
average  weight  of  100  pounds  each.  la  or- 
der that  the  weight  should  be  uniform  at  all 
times  the  movements  of  his  fellow  workmen 
must  necessarily  have  been  in  complete  har- 
mony with  bis.    This  we  know  to  be  an  im- 
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poBsIMlIty.  We  also  know  that  In  carrying 
a  heavy  load  of  this  character  and  In  thla 
manner  the  greatest  irregularity  naturally 
occurs  when  raising  and  steadying  for  the 
fCHTward  movement,  and  that  not  until  after 
these  preliminaries  have  been  performed 
does  anything  like  a  uniform  movement  be- 
come possible.  In  considering  what  really 
took  place  to  cause  his  injuries  we  find  that 
all  plalntlfF  says  is  that  there  was  a  heavy 
larch.  Bvery  one  who  has  carried  a  weight 
with  others  knows  that  this  Is  a  thing  which 
should  naturally  be  expected,  and  which 
could  not  be  avoided.  The  other  witness 
who  testified  for  plalntUF  stated  that  there 
was  a  lurch;  that  some  one  seemed  to  loosen 
up  on  his  tongs  a  little — quit  carrying.  Such 
a  thing  could  not  be  avoided.  Plalntltf  re- 
fers to  the  crippled  condition  of  the  party 
who  was  on  the  tongs  with  him,  bat  there  is 
no  testimony  tending  to  show  that  sacfa  con- 
dition was  the  cause  of  the  accident,  nor  is 
there  any  allegation  of  negligence  on  the 
part  of  the  defendant  in  employing  that  man. 
The  phase  of  the  case  which  most  forcibly, 
however,  impresses  us,  and  the  one  upon 
which  we  base  our  ctmclaslon,  Is  that  noth- 
ing is  shown  to  have  occurred  except  what 
might  reasonably  be  expected  and  anticipat- 
ed to  happen,  or  rather  what  was  almost 
sure  to  occur.  Certain  it  is  that  no  negli- 
gence on  the  part  of  anyone  is  shown. 
The  Judgment  is  affirmed. 

FARRINGTON,  J.,  concurs;  STUROIS, 
J.,  in  a  separate  opinion. 

STUBGIS,  X  (concurring.  I  concur  in 
affirming  this  case.  The  sole  ground  of 
platntifCs  canse  of  action  is  the  alleged  neg^ 
licence  of  a  fellow  servant,  in  that  such 
servant  negligently  ceased  to  carry  his  por- 
tion of  the  load.  All  of  plaintiff's  evidence 
proves  nothing  but  the  result,  to  wit,  that 
there  was  a  sudden  Increase  in  the  weight  of 
the  load  plaintlfT  was  carrying;  that  sud- 
denly he  was  carrying  a  heavier  weight  than 
previously.  That  is  all  he  and  his  witness 
know  about  it  The  surrounding  facts  show 
that  this  must  have  been  caused,  not  by  any 
actual  Increase  in  the  weight  being  carried, 
bat  by  reason  of  one  or  more  of  the  work- 
men ceasing  to  carry  his  part,  thereby  throw- 
ing the  extra  weight  on  his  fellow  workmen. 
Plaintiff's  evidence,  therefore.  In  proving  the 
result,  proves  by  necessary  inference  that 
one  or  more  of  the  workmen,  from  some 
cause,  suddenly  censed  to  carry  his  part  of 
the  load.  Of  course,  it  does  not  matter 
whidi  one  or  bow  many  did  this,  provided 
the  act  in  so  doing  wa&  negligent,  for  all 
were  fellow  servants,  for  whose  negligence 
the  master  is  liable.  The  only  importance  to 
be  attached  to  the  fact  that  neither  plaintiff 
nor  his  witness  knows  which  one  or  bow 
many  did  the  act  of  'letting  up"  In  carrying 


is  that  it  shows  tluit  plaintiff  knows  aod 
proves  nothlnig  except  the  result.  It  would 
not  help  his  case  to  prove  which  one  ceased 
to  carry  unless  his  knowledge  on  that  point 
wonld  establish  some  fact  tending  to  prove 
the  act  to  have  been  negligent.  By  proving 
the  result  of  some  one's  ceasing  to  carry  bis 
part  of  the  load,  plaintiff  proves  tlie  latter 
fact,  but  that,  without  more,  does  not  prove 
his  cause  of  action,  to  wit,  that  this  act  of 
the  fellow  servant  was  negligent  The  all 
Important  question  Is:  Why  did  the  fellow 
servant  cease  to  carry  his  part  of  the  load? 
To  make  a  cause  of  action,  the  plaintiff 
must  prove  a  negligent  why.  He  and  his 
witness,  not  knowing,  speculate  to  some  ex- 
tent on  the  why.    The  witness  says: 

"It  appeared  like  acme  one  stepped  in  a  hcrie 
or  kiiKla  stumbled,    *    *    *    stepped  down." 

But  such  fact  negatives  negligence,  as 
stepping  in  a  hole  t>r  stumbling,  without 
more,  would  excuse  the  fellow  servant;  or 
at  least  the  Jury  could  not  be  allowed  to  in- 
fer that  he  stepped  in  a  hole  or  stumbled, 
and  therefrom  Infer  that  such  misstep  or 
stumbling  was  negligence — an  inference  np- 
on  an  inference.  The  expression  "It  ap- 
peared like"  the  fellow  servant  "eased  up," 
loosened  up  his  tongs,"  "quit  carrying,"  mere- 
ly describes  the  result  as  the  plaintiff  and 
the  witness  felt  It  in  the  increased  weight 
Another  speculation  as  to  the  why  is  that 
one  fellow  servant  was  a  cripple,  and  not 
very  strong,  and  "hopped"  when  he  walked. 
This  also  negatives  negligence  on  bis  part; 
for  no  one  can  be  held  negligent  in  doing 
what  his  physical  condition  compels  him  to 
da  As  said,  there  is  no  charge  of  negligence 
in  defendants'  hiring  an  unfit  man.  Other 
speculations  might  be  made  as  that  the  tei- 
low'  servant  tried  to  mend  his  hold.  All 
this  means  that  any  negligence  is  a  matter 
of  pure  speculation.  It  may  be  unfortunate 
that  plaintiff  is  not  able  to  find  oat  nor  prove 
that  the  act  of  the  fellow  servant  was  neg- 
ligent, bat,  unless  defendant  is  to  lie  held 
as  an  insurer  against  the  injotles  plaintiff 
received,  he  cannot  recover  without  such 
proof;  for,  In  the  absence  of  snch  proof, 
we  must  take  it  that  no  negligence  existed. 


BOWDEN  et  aL  V.  ST.  LOtTIS  ft  S.  F.  R.  CO. 
et  al.    (No.  1791.) 

(Springfield  Ck>urt  of  Appeals.    Missouri.    April 
16,  1916.) 

1.  BviDBMCB  *»5(2)— Judicial  Notice— Bh- 

aiNES. 

T^e  court  will  take  Judicial  notice  that  en- 
gines palling  trains  emit  sparks  which  can  com- 
mwnieate  fire  to  combuttible  material  on  tiie 
right  of  way. 

[Ei,   Note.— For   other  cases,    see    Evidence, 
Cent.  Dig.  {  4;   Dec.  Dig.  «=»5(2).] 

2.  Railroads  ®=482(2)— Fiees— EvinKriCK. 

Proof  that  a  fire  originated  after  the  passage 
of  a  train,  coupled  with  the  showing  that  there 
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was  no  other  way  for  the  fire  to  have  started, 
warrants  an  inference  that  it  was  started  by  the 
engine. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  I>ig.  Si  1731, 1782;  DecTbig.  «=»482(2).] 
8.  Rkceitbbs  «=»183  — AcnoHB  — Ahbwib  — 

OKNSKAI.  iBflUK. 

Where  defendant's  answer  was  the  general 
issue,  plaintiffs  need  not  prove  that  defendant 
was  sued  as  receiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Gent  Dig.  ii  88»-396;   Dec.  Dig.  «=>1S8.] 

4.  TbiaIi  ^s>75 — OBjnmoNB — Faildbb  to 

Object. 

Where  connsel  for  the  defendant  recdvers 
testified  without  objection  that  the  railroad 
company  was  then  in  the  hands  of  a  receiver, 
proof  that  the  receiver  had  been  appointed  b«- 
fwe  tfa*  cause  of  action  arose  is  not  objection- 
able on  the  ground  that  the  record  was  the  best 
evidence. 

[£)d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  171-182.  268;  Dec  Dig.  «=»76.] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  Obarlea  Bowden  and  another 
against  the  St  Lonis  &  Sau  Frandsoo  Rail- 
road Company  and  James  W.  Lusk  and  otb- 
ers,  receivers.  From  a  judgment  for  plaln- 
tlfli),  defendants  appeal.  Reversed  as  to  the 
Railroad  Company,  affirmed  as  to  the  re- 
ceivers, and  remanded  for  proper  judgment 

W.  F.  Evans,  of  St  Iiouis,  and  W.  J.  Orr, 
of  Springfield,  for  appellants.  8.  A.  Cun- 
ningham, of  Eminence,  for  respondents. 

ROBERTSON,  P.  J.  This  case  has  been 
here  before  (189  Mo.  App.  148,  175  S.  W. 
252),  and  again  defendants  are  appellants. 
A  new  trial  resulted  In  another  verdict  for 
the  plaintiffs,  and  appellants  again  urge 
tbat  there  was  not  sufficient  evidence  on 
whlcb  to  submit  the  question  of  the  liability 
of  defoidants  for  the  origin  of  the  fire  to 
the  jnry.  At  this  trial  several  witnesses  tes- 
tified as  to  a  train  passing  by  the  scene  of 
the  fire,  and  it  Is  placed  at  from  4  to  16 
minutes  before  tbe  fire  was  discovered. 
They  were  unable  to  say  what  kind  of  a 
train  It  was.  Tbey  testified  that  there  was 
a  large  amonnt  of  dry  grass  and  weeds  on 
the  right  of  way,  and  that  tbe  wind  was 
blowing  from  the  track  towards  the  jdace 
where  the  fire  started  on  the  right  of  way 
and  spread  to  plaintiff's  property. 

When  the  case  was  here  before,  we  re- 
versed the  judgment  and  remanded  the 
cause,  remarking  tbat  not  to  do  so  would 
place  us  In  conflict  with  the  decisions  of  the 
Supreme  Court  and  other  Courts  of  AppeaL 
We  must  now  affirm  the  judgment  or  write 
an  opinion  that  will  conflict  with  decisions 
of  tbe  other  Courts  of  Appeala  The  facts 
In  the  case  of  Wright  v.  Chicago  &  Alton 
By.  Co.,  107  Mo.  App.  209,  80  S.  W.  927,  are 
almost  Identical  with  those  developed  in  the 
case  at  bar — surely  no  stronger — and  there 
a  judgment  against  the  defendant  road  was 
affirmed.    See,  also,  Hudspeth  v.  St  Louis  & 


San  Frandsoo  B.  Co.,  172  Mo.  App.  579,  688, 
156  S.  W.  868. 

[1,2]  Fire  ^oes  not  ordinarily  originate  In 
dry  vegetation  out  In  the  open,  exc^^  it  be 
communicated  there  by  some  human  inter- 
vention. In  the  case  at  bar  the  evidence  dis- 
closes the  recent  presence  there  of  tbe  engine 
pulling  the  train  on  defendants'  road,  and 
there  is  no  proof  of  any  other  medium  for 
setting  fire  being  at  that  place  just  before 
the  flames  were  discovered.  Also  the  direc- 
tion of  the  wind  and  the  place  of  the  origin 
of  the  flre  are  facts  not  to  be  overlooked. 
It  is  a  fact  of  which  we  take  judicial  notice 
that  engines  puUlng  trains  do  emit  .sparks 
and  do  communicate  fire  to  combustible  ma- 
terial on  the  rights  of  way  over  which  their 
roads  run.  If  any  one  has  just  passed  a 
given  point  with  tbe  means  of  communicat- 
ing fire,  and  Immediately  thereafter,  in  a 
place  conditioned  favorable  for  receiving  It, 
a  fire  Is  discovered  spreading  from  the  ]X)int 
where  It  ia  not  Improbable  It  would  have 
been  set  from  such  means,  and  no  other 
means  was  shown  to  l>e  present  we  would 
naturally  conclude  that  the  party  passing 
set  the  fire.  We  would  also  argue  that  he 
was  the  last  party  there  Immediately  be- 
fore the  fire  so  far  as  we  know,  and  that  If 
he  did  not  set  It,  he  ought  to  bia  able  to  tell 
who  likely  did  It,  and  that  If  he  cannot  he 
should  be  held  liable.  No  fixed  rule  can  t>e 
laid  down  to  apply  in  every  case,  but  in  this 
instance  we  hold  that  there  was  substantial 
evidence  tending  to  prove  that  defendants' 
engine  was  the  source  of  this  fire. 

[3,  4]  The  suit  Is  against  the  railroad  com- 
pany and  the  receivers.  Tlie  petition  alleges 
the  appointment  of  the  receivers  long  before 
the  fire  occurred,  and  the  judgment  is  against 
both  of  them,  as  It  was  when  the  case  was 
here  before.  The  answer  is  a  general  de- 
nial At  tbe  trial  tbe  plaintiff  offered  parol 
testimony  of  the  appointment  of  tbe  receiv- 
ers. To  some  of  this  defendants  objected,  be- 
cause it  was  not  the  best  evidence.  The  ob- 
jection was  overruled,  and  they  excepted. 
According  to  the  rule  in  Spelman  v.  Delano, 
177  Mo.  App.  28,  31,  163  S.  W.  300,  the  gen- 
eral issue  does  not  require  the  plaintiff  to 
prove  the  character  in  which  the  defend- 
ants were  sued.  However,  In  the  case  at 
bar  that  rule  need  not  be  invoked.  A  wit- 
ness for  plaintiffs,  one  of  the  attorneys  for 
defendants,  was  asked  If  he  knew  whether  or 
not  the  company  was  then  in  the  hands  of 
the  receiver.  He  answered  without  objec- 
tion that  it  was.  He  was  then  asked  bow 
long  tbat  had  been  true.  The  objection  was 
then  Interposed  that  the  record  of  the  court 
showing  the  appointment  was  the  best  evi- 
dence. After  the  objection  was  overruled 
tbe  witness  answe,red  that  they  were  ap- 
pointed In  the  spring  or  summer  of  1913. 
The  fire  occurred  August  18,  1913.  The  es- 
sential part  of   the  Inquiry  ^vas   answered 
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without  objection,  and,  since  the  e&se  has 
proceeded  so  far  without  any  point  being 
raised  as  to  the  appointment  oft  the  receiv- 
ers or  their  liability  for  the  flre  when  proof 
of  its  origin  was  made,  we  should  not  hold 
that  the  admission  of  tliis  evidence  consti- 
tuted reversible  error,  and  hence  h<dd  that 
there  was  proof  of  such  facts  as  render  the 
recovers  liable. 

[I]  Both  the  company  and  the  receivers 
cannot  be  held  for  the  damages  In  this  case, 
and,  since  the  receivers  must  respond,  the 
company  most  be  relieved.  Allen  v.  Rail- 
road, 184  Mo.  App.  492,  170  S.  W.  455. 
When  the  liability  was  proven  on  the  part 
of  the  receivers,  the  nonliability  of  the  com- 
pany was  shown,  the  demurrer  to  the  evi- 
dence on  its  part  should  have  been  sustain- 
ed, and,  since  it  was  not,  we  reverse  the 
judgment  as  to  it  and  affirm  It  as  to  the  re- 
ceivers, and  that  there  may  be  a  proper 
Judgment  entered  for  plaintUTs  against  the 
receivers  only  in  favor  of  the  company  we 
remand  the  cause  for  that  purpose. 

FABBINOTON  and  STUROI8,  JJ..  con- 
cur. 


BANE  OF  BAYMONDVILLE  ▼.  NATIONAL 

SAFE  4  LOCK  CO.    (No.  1768.) 

(Springfield  Court  of  Appeals.    Missouri. 

April  16,  ldl6.) 

1.  Apfeai,  ANn   E<BR0R  •=3906(1)— Rbvixw— 
Denial  of  Continuance. 

The  denial  of  defendant's  request  for  con- 
tinuance does  not  constitute  reversible  error,  un- 
less it  was  an  abuse  of  discretion. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3837;  Dec.  Dig.  <8=>966(1).] 

2.  CoNTiNrANCE  ®=>2(K1)— RiOHT  TO— Abuse 
OF  Discretion. 

Where  defendant  had  over  a  month  after 
filing  its  answer  in  which  to  prepare  for  trial, 
but  failed  to  take  any  steps,  and  a  few  days  be- 
fore trial  begged  for  a  continuance  by  letters 
and  telegrams,  the  denial  of  a  continuance  re- 
quested on  the  ground  that  there  was  a  witness 
whose  presence  could  not  be  obtained  at  trial, 
and  that  defendant's  general  counsel  had  been 
absent  in  a  foreign  jurisdiction,  is  not  an  abuse 
of  discretion. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Ont.  Dig.  ii  51,  63;   Dec.  Dig.  «=>20(1).] 

Appeal  from  Circuit  Court,  Texas  County; 
L.  B.  Woodside,  Judge. 

Action  by  the  Bank  of  Raymondville 
against  the  National  Safe  &  Lock  Company 
and  another.  From  a  Judgment  for  plalntifC, 
the  named  defendant  appeals.    Affirmed. 

George  H.  BiUman,  of  Cleveland,  Ohio, 
and  Hiett  &  Scott,  of  Houston,  Ma,  for  ap- 
pellant. Lamar  &  Lamar  and  Jas.  H.  Covert, 
all  of  Houston,  Mo.,  for  respondent 

FARRINGTON,  J.  The  plaintiff  bank  re- 
covered a  Judgment  against  the  John  Bau- 
man  Safe  Company  and  the  National  Safe  & 
Lock  Company  in  the  drcnit  court,  and  the 
last-mentloTied  defendant  appealed. 


The  only  qnestion  for  onr  determlnatioa 
is:  Did  the  circuit  court  commit  reversible 
error  In  refusing  the  appealing  defendant 
a  continuance? 

The  plaintiff  filed  Its  petition  on  June  11, 
1915  (and  to  avoid  repetition  we  remark  here 
that  all  dates  mentioned  In  this  opinion  fall 
within  the  year  1915),  praying  for  damages 
by  reasMi  of  an  alleged  breach  of  contract. 
On  June  13th  the  summons  in  the  snit  wa« 
served  on  the  appealing  defendant's  agent  in 
St.  Louis,  Mo.,  commanding  said  defendant 
to  appear  in  the  drcoit  court  of  Texas  coun- 
ty and  answer  on  the  third  Monday  In  Au- 
gust On  July  5th  the  appellant  filed  its  an- 
swer with  the  clerk  of  the  <drcult  court  of 
Texas  county;  said  answer  being  signed  by 
George  BlUman,  the  attorney  who  after- 
wards sought  a  continuance.  So  far  as  the 
record  shows  nothing  else  transpired  be- 
tween the  parties,  nor  was  any  move  made 
by  the  appellant  or  its  attorney  until  Au- 
gust 11th  when  Billman  sent  a  telegram  to 
the  attorneys  for  plaintiff  requesting  a  con- 
tinuance, which  was  answered  by  plalntUT's 
attorneys  on  the  same  day  advising  Billman 
that  plaintiff  would  Insist  on  a  trlaL  And 
on  August  11th  Billman  wrote  a  letter  to 
plaintiff's  attorneys  asking  when  the  case 
would  be  set  for  trial,  and  stated  that  it 
would  be  necessary  to  take  some  depositions 
in  Cleveland,  Ohio,  which  was  the  place 
where  appellant's  home  office  was  located 
and  the  home  of  Its  attorney,  Billman.  On 
August  10th  plaintUTs  attorneys  wired  BiU- 
man— ^whlch  was  in  answer  to  a  telegram 
from  him — that  they  would  insist  on  a  trial 
on  AnguBt  Idth,  and  on  tl>e  same  day  wrote 
Billman  a  letter  to  this  effect  On  that  day 
(August  10th),  after  receiving  the  telegram 
Just  referred  to,  BUlman  wrote  a  letter  beg- 
ging tor  a  continuance,  and  on  August  18th 
sent  another  telegram  asking  that  the  trial 
be  postponed.  On  August  17th  Billman 
wrote  to  the  law  firm  of  Biett  ft  Scott  at 
Houston,  Ma,  confirming  a  telegram  he  had 
sent  them  the  evening  before  employing  them 
in  the  case  and  insisting  that  they  secure 
a  continuance  of  the  case.  Mr.  Scott  of  the 
firm  of  Hiett  &  Scott  made  an  application 
for  a  contlnaaiice,  merely  stating  therein 
what  his  belief  was  with  refereaoe  to  the 
facts  set  forth  In  the  application  from  the 
letter  and  telegram  received  from  BiUmao 
to  his  firm.  The  motion  for  a  cootinuonce 
was  denied,  and  the  plaintiff  put  in  its  evi- 
dence and  the  court  rendered  Judgment  in 
plaintiff's  favor  for  $1,080.  It  may  be  added 
that  the  John  Bauman  Safe  Company,  the 
defendant  not  appealing,  made  default  and 
that  the  appealing  defendant  so  far  as  this 
record  shows,  stood  on  its  answer  consisting 
of  a  general  denial  and  took  no  part  in  the 
trial  by  cross-examination  of  witnesses  or 
otherwise.  A  motion  for  a  new  trial  was 
filed  in   due  time,  setting  forth  practically 
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the  same  fitcts  tlmt  had  heen  preesoted  to 
the  trial  conrt  In  asking  for  a  oonttnuanoe, 
which  was  OTermled. 

[1,1]  In  order  tor  ns  to  hold  that  the  court 
oommltted  reversible  error,  we  would  be  re- 
quired to  find  that  there  was  aji  abuse  ot 
the  Jadldal  discretion  in  refusing  the  con- 
tinuance. See  Qlbson  y.  Insurance  Co^  181 
Mo.  App.  302,  168  S.  W.  818. 

The  facts  are  as  hereinbefore  detailed,  and 
in  our  Judgment  they  clearly  fail  to  estab- 
lish that  the  appellant  diowed  any  dlUg^oe 
whatever  in  making  preparation  for  trial. 
MMe  than  a  month  elapsed  from  the  time  it 
filed  an  answer  until  It  took  any  step  to  se- 
cure a  ooatlnaance,  and  then  It  was  only. by 
telegrams  and  letters  asking  plaintiff's  at- 
torneys to  consent  to  a  continuance.  There 
is  notiiing  In  the  oorrespondence  between  the 
attorneys  from  whidi  the  appellant  can 
daim  that  it  was  mislead  In  any  manner, 
Tlte  only  excuse  offered  In  the  letters — which 
were  exhibited  to  the  trial  court — was  that 
the  attorney  for  appellant  had  to  go  to  Can-, 
ada,  and  that  there  was  a  witness  whose 
presenoe  could  not  be  secured  at  the  trlfd, 
but  the  application  for  a  continuance  did  not 
set  up  any  fact  that  this  witness  would  tes- 
tify to. 

The  cases  relied  on  by  appellant  for  re- 
versal are  as  follows:  Alt  v.  Gresclose,  61 
Mo.  App.  409,  Bottman  Distilling  C!o.  T.  Van 
Frank,  88  Mo.  App.  50,  Handy  ▼.  McCIellan, 
166  Mo.  App.  454,  137  S.  W.  280,  Nichols  v. 
Grocer  Co.,  66  Mo.  App.  321,  and  Barnnm  v. 
Adams,  31  Mo.  532.  On  examination  of  these 
cases  It  will  be  seen  that  the  appellate  courts 
found  one  or  the  other  of  these  conditions 
to  actually  exist:  That  diUgence  was  shown; 
or  that  the  party  applying  for  the  continu- 
ance was  surprised ;  or  that  there  were  un- 
avoidable circumstances  preventing  attend- 
ance of  material  witnesses;  or  that  there 
had  been  a  misunderstanding  between  the 
opposing  attorneys;  or  something  that  would 
show  oppression  on  the  part  of  the  trial 
court.  There  is  nothing  in  the  case  before 
ns  to  bring  it  within  the  rulings  ot  these 
cases. 

It  is  clearly  held  in  Gibson  v.  Insurance 
Co.,  181  Mo.  App.  302, 168  S.  W.  818,  Ehodes 
T.  Gnhman,  156  Mo.  App.  344,  187  S.  W.  88, 
and  numerous  other  cases  that  the  action  of 
the  trial  court  in  matters  of  this  kind  will 
not  be  disturbed  where  the  party  applying 
for  a  continuance  fails  to  show  a  diligent 
effort  to  be  prepared  for  trial. 

The  point  is  we  are  not  moved  by  this 
record  to  say  that  the  drcnit  court  of  Texas 
county  abused  its  discretion,  and  thereby 
committed  reversible  error  in  refusing  to 
grant  a  continuance  or  to  later  sustain  the 
motion  for  a  new  trial. 

The  judgment  is  therefore  aflSrmed. 

ROBERTSON,  P.  J.,  and  STDBOI8,  3^ 
0(»cur. 


SENACA  CO.  V.  ELLISON.     (No.  1774.) 

(Springfleld  Court  of  Appeals.    MiasonrL   April 
IS,  191S.) 

1.  APPKAL    AIXD    Ebbob    «=>883— Pbesknting 

8DKS110ICS    IN    LOWEB    COUBT— WAIVXB    or 
BJKcnoirB. 

Wbere  all  the  evidence  was  lecmved  aa 
though  an  answer  had  been  filed,  plaintiff  can- 
not complain  that  thereafter  the  court  refused 
to  strike  out  the  evidence  because  of  the  failure 
to  file  an  answer,  and  gave  defendant  leave  to 
file  his  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3611;    Dec.  Dig.  <8=>883.] 

2.  EviJPENCs   iS=»460(ll)— Pabol  EviDxncE— 
Exceptions. 

In  an  action  on  an  nnambiguous  written 
order  for  goods,  whidi  stated  the  purchase  price 
which  defendant  agreed  to  pay,  where,  without 
proof  of  any  fraud,  defendant  testified  that  he 
only  ordered  goods  to  the  value  of  one-fourth 
the  amount  stated,  to  which  testimony  plalntifl 
objected,  and  then  excepted  to  the  court's  fail- 
txre  to  rule  on  his  o)>jectioB,  it  was  reversible, 
error. . 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2126;   Dec.  Dig.  «=»4e0{ll).] 

3.  Sales  *=j23(2)— Obdkb— Couwtekmand. 

A  bu][er  can  conntermand  a  written  order 
taken  subject  to  the  -  seller's  approval  at  any 
time  before  its  acceptance  by  the  seller. 

[Ed.  Note.— For  other  oases,  see  Sales,  Cent- 
Dig,  i  46;  Dec.  Dig.  «=323(2).] 

4.  Sales   «=5»53  (2)  —  QuESTions  fob  Jubt  — 
Countebuand  of  Obdeb. 

Where  the  buyer,  who  signed  a  written  or- 
der subject  to  approval  by  the  seller,  mailed  a 
conntermand  ot  the  order  In  a  properly  stamped 
and  addressed  envelope,  so  that  in  the  regmar 
course  of  the  mails  it  would  have  reached  the 
seller  before  the  goods  were  shipped,  it  would 
be  a  question  for  the  jury  wbeuer  it  was  re- 
ceived by  the  seller  before  the  sblpnient,  not- 
withstanding the  seller's  testimony  that  it  was 
not  received  until  thereafter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  148;  Dec.  Dig.  «=363<2).] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  John  T.  Moore,  Judge. 

Action  by  the  Senaca  Company  against  Sam 
Ellison.  Judgment  for  plaintiff  for  a  part 
only  of  the  amount  claimed,  and  it  appeals. 
Reversed  and  remanded. 

3.  S.  Clarke,  of  Ava,  for  appellant 

ROBERTSON,  P.  J.  Plaintiff  sued  to  re- 
cover $51.51,  and  Interest  A  Jury  trial  re- 
sulted in  a  verdict  for  $13,  In  its  favor,  and 
it  has  appealed. 

The  suit  is  based  on  a  written  order  to 
plaintiff  at  nffln,  Ohio,  for  certain  stock  med- 
icines, f .  o.  b.  Tiffin,  signed  by  the  defend- 
ant The  order  was  taken  by  an  agent  of 
plaintiff,  and  states  that  it  was  taken  sub- 
ject to  the  approval  of  the  plaintiff.  It  is 
dated  April  1,  1011,  and  the  plalntifl  claims 
to  have  8hipi)ed  the  goods  thereby  ordered 
from  its  office  at  Tiffin,  Ohio,  on  April  5,  1911. 
The  defendant  testified  that  on  the  same  day 
the  order  was  signed  he  wrote  on  the  copy 
retained  by  him,  and  mailed  It  to  the  plain- 
tiff, the  following:  "Please  cancel  this  order 
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In  full  and  oblige  Sam  Ellison."  The  plain- 
tiff admits  receiving  tbls,  but  claims  It  was 
not  received  until  the  day  after  the  goods 
were  shipped.  Under  date  of  April  6,  1911, 
plaintiff  wrote  a  letter  to  defendant  stating 
that  canceled  order  was  too  late  to  take  ac- 
tion on,  and  that  shipment  was  on  Its  way. 
Hie  order  is  unambiguous,  and  upon  Its  face 
clearly  shows  that  defendant  ordered  the 
goods  and  agreed  to  pay  the  price  designated 
In  the  contract,  ^1.61.  AH  of  the  evidence 
was  received  in  the  case  wlthont  objection 
on  the  part  of  the  plaintiff  as  to  the  plead- 
ings. At  the  close  of  all  of  the  testimony 
plaintiff  moved  to  strike  out  all  evidence  on 
the  part  of  the  defendant  because  there  was 
no  answer  filed.  The  trial  Judge  stated:  "I 
marked  an  answer  filed  on  the  record.  Let 
him  fiJe  the  answer."  Plaintiff  excepted.  No 
answer  was  then  filed. 

It  is  unnecessary  for  us  to  discnss  the  effect 
of  the  failure  of  the  defendant  to  file  an  an- 
swer, as  the  case  mast  go  back  to  the  trial 
court,  farther  than  to  say  that,  if  defendant 
does  not  file  his  answer  after  the  case  reach- 
es that  court,  plaintiff  will  yet  be  in  a  posi- 
tion to  take  advantage  of  such  failure. 

[1]  The  alleged  error  of  the  court  in  refus- 
ing to  strike  out  defendant's  testimony  and 
in  giving  defendant  leave  to  file  an  answer 
la  not  subject  to  review  here.  It  was  not  er- 
ror to  refuse  to  strike  out  the  testimony, 
since  It  was  all  received  as  though  an  answer 
had  been  filed.  Neither  was  there  any  error 
committed  In  allowing  one  to  be  filed.  The 
trouble  is  defendant  appears  not  to  have  fil- 
ed his  answer,  and  no  objection  was  made 
on  that  account,  but  plaintiff  proceeded  to 
submit  its  case  on  the  theory  that  there  were 
Issues  for  a  Jury,  and  hence  it  cannot  now 
be  heard  to  complain.  Gloyd  v.  Franck,  248 
Mo.  468,  476,  154  S.  W.  744;  Bverhart  v. 
Bryson,  244  Mo.  607,  516,  149  S.  W.  307. 

It  is  contended  by  the  plaintiff  that  .we 
should  reverse  the  Judgment  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
enter  Judgment  for  the  full  amount  claimed. 
We  cannot  go  to  that  extent,  owing  to  the 
holding  in  the  Everhart  Case,  supra.  Every 
instruction  requested  by  plaintiff  was  given, 
except  one,  and  no  complaint  is  made  in  the 
motion  for  a  new  trial  of  Its  refusal. 

[2]  If  the  court  Improperly  admitted  evi- 
dence in  behalf  of  defendant  substantially 
affecting  the  merits  of  the  case,  this,  if  prop- 
erly objected  to  at  the  time,  is  subject  to  re- 
view here.  The  only  testimony  upon  which 
the  Jury  could  have  returned  the  verdict  for 
$13  was  that  of  the  defendant  There  was  no 
proof  of  fraud;  yet  the  defendant  testified 
that  he  ordered  only  $13  worth  of  goods. 
The  plaintiff  objected,  the  court  made  no  rul- 
ing, and  the  plaintiff  excepted  to  the  court's 
failure  to  rule  on  the  objection.  This  con- 
stituted reversible  error. 

[3, 4]  It  may  be  observed,  in  view  of  anoth- 
er trial,  that  the  defendant  had  the  right  to 


otfnntermand  his  order  before  it  was  accept- 
ed by  plaintiff  (AUoi  v.  Choutean,  102  Moi, 
309,  323,  14  S.  W.  869),  and,  if  defendant  files 
an  answer  authorizing  it,  and  offers  testi- 
mony tending  to  prove  that  he  placed  his 
countermand  In  an  envelope  properly  address- 
ed to  the  plaintiff,  stamped  and  deposited  in 
the  United  States  post  office,  so  that  in  tbe 
usual  course  of  the  mail  it  would  have  reach- 
ed plaintiff  before  the  goods  were  shipped, 
then  it  would  be  for  the  Jury  to  pass  on  the 
question  of  whether  or  not  the  plaintiff  so 
received  it,  and  the  instructions  should  not 
ignore  this  defense.  Sills  r.  Surge,  141  Ho. 
App.  148,  154,  124  S.  W.  605 ;  McFaiiand  t. 
United  States  Mutual  Accident  Association, 
124  Mo.  204,  214,  210,  27  S.  W.  436;  Phil- 
lips V.  Mastbrook,  24  Ma  App.  129, 131 ;  Blp- 
ley  National  Bank  v.  Latimer,  64  Mo.  App. 
321,  325,  827.  The  testimony  and  conduct  of 
the  plaintiff,  taken  together,  are  not  sofficleiit 
to  Justify  taking  this  question  from  the  Jury. 
The  Judgment  is  lerersed,  and  the  cause 
remanded. 

FABBINOTON  and  STUBOIS.  JJ.,  oon- 
cui. 


THIEL  DETECTTIVB  SBOtYIOE  OO.  ▼. 
BBTNOU>S  et  al.    (Na  14284.) 

(St.  Louis  CJonrt  of  Appeals.    Missouri.     April 
4,  1916.    Rehearing  Denied  April  18,  1916.) 

1.  Justices  or  the  Peace  •=>159(3)  —  Ap- 
peals—REooGMZANCB—SurnciENCT. 

In  a  suit  before  a  Justice  of  the  peace 
against  two  as  partners  and  against  me  of  them 
individnally,  where  the  plaintiC  had  jodgment, 
a  bond  on  recocniaance  on  appeal  to  the  cir- 
cuit court,  signed  by  the  partnership  by  the 
individual  partner,  and  also  by  each  of  them  as 
partners,  and  by  a  surety,  reciting  that  the 
partners  had  appealed,  and  oontinuins  in  the 
statutory  form,  which  was  approved  by  the 
justice,  was  sufficient  as  a  recognizance  on  ap- 
peal as  to  the  individual'defendant. 

[Ed.  Note.— For  other  eases,  see  Justiees  of 
the  Peace,  Cent.  Dig.  i  662;  Dea  Dig.  «=» 
169(8).] 

2.  Justices  or  the  Peace  <=>162(2)— Affbal 

-nJUKlSDlCTION  OF  APPEUCATS  COUET. 

The  granting  of  an  appeal  by  a  justice  of 
the  peace  and  a  filing  of  the  transcript,  together 
with  all  the  papers,  in  the  circuit  court,  vests 
that  court  with  jurisdiction  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  605;  Dec.  Dig.  «s> 
162(2).] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 
"Not  to  be  officially  published." 
Suit  by  the  Thiel  DetecUve  Service  Com- 
pany against  George  D.  Reynolds  and  George 
V.  Reynolds,  copartners,  doing  business  as 
Reynolds  &  Reynolds,  and  George  V.  Reyn- 
olds IndlTldually.  judgment  in  Justice's 
court  for  plaintiff,  and  defendants  appealed, 
and  from  a  Judgment  dlsmlsalng  the  suit 
for  want  of  prosecution,  plaintiff  appeals. 
Afllrmed. 
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Cbftlres  P.  Owcata  and  W.  W.  Henon,  boOi 
of  St  lioula,  for  appellant  Watts,  Gentry  ft 
Liee,  of  St  ZjOuIs,  foe  reapoadents. 

NORTONI,  3.  [1]  Thla  suit  originated  be- 
fore a  Justice  of  the  peace,  where  plaintiff 
had  Judgment  and  defendants  prosecuted  an 
appeal  to  the  circuit  court  In  the  circuit 
court  plaintiff  moved  a  dismissal  of  the 
appeal  on  the  grounds  that  it  was  improper- 
ly perfected,  and  also  because  Insufficient  no- 
tice concerning  it  had  been  giyen.  The  court 
oyermled  this  motion,  and  plaintiff  declined 
to  farther  appear  in  the  case.  Subsequently 
the  suit  was  dismissed  for  want  of  prosecu- 
tion because  plaintiff  declined  to  appear 
therein.  Plaintiff  appeals  here,  and  urges 
that  the  court  erred  In  refusing  to  dismiss 
the  appeal  from  the  Justice  on  Its  motion 
because  It  Is  said  the  recognizance  is  insuf- 
ficient, but  obviously  this  argument  is  to  be 
considered  only  in  so  far  as  the  recognizance 
relates  to  the  appeal  of  defendant  George  T. 
Beynolds. 

Defendants,  George  D.  Reynolds  and 
George  V.  Reynolds,  were  sued  as  copartners 
doing  business  as  Reynolds  &  Reynolds,  and 
George  V.  Reynolds  is  made  a  defendant  in- 
dividually as  weU.  The  affidavit  for  appeal 
from  the  Justice  of  the  peace  Is  in  all  re- 
spects sufficient  and  the  bond  or  recogni- 
zance on  appeal  is  in  the  form  prescribed  by 
statute.  This  recognizance  Is  signed  Reyn- 
olds ft  Reynolds,  by  George  V.  Reynolds 
[Seal],  also  by  George  V,  Reynolds  [Seal], 
also  George  i>.  Reynolds  [Seal]  i)ersonally, 
and  also  by  the  .SJtna  Accident  ft  TJabllity 
ComiHiny  [Seal]  as  surety  thereon. 

It  is  conceded  the  bond  is  sufficient  In  so 
far  as  the  appeal  of  Reynolds  ft  Reynolds — 
that  is,  George  D.  Reynolds  and  George  V. 
Reynolds,  copartners — is  concerned;  but  the 
point  made  against  it  is  that  it  does  not  ap- 
pear to  be  a  recognizance  on  appeal  as  to 
George  V.  Reynolds,  who  was  an  individual 
defendant  In  the  cause  as  well.  The  bond 
recites  on  its  face: 

"Whereas,  said  George  D.  Beynolds  and 
George  Y.  Reynolds  have  appealed  from  the 
Ju^pnent  of  Robert  Walker,  a  justice  of  the 
peace  of  the  Fifth  district  of  the  ctty  of  St. 
Louis,  in  an  action  between  the  Tbiel  Detective 
Service  CJompacy,  Plaintiff,  v.  George  D.  Rey- 
nolds, George  V.  Reynolds,  Doing  Busineaa  as 
Reynolds  ft  Reynolds,  Defendants" 

— and  then  continues  in  the  statutory  form. 
But  It  appears  this  bond  was  signed  by 
George  V.  Reynolds  first  in  his  capacity  as  a 
copartner — that  is,  as  follows:  Reynolds  ft 
Reynolds,  by  George  V.  Reynolds — and  then 
a  second  signature  by  the  same  defendant 
individually.  It  was  approved  W  the  Jus- 
tice, and  the  papers  transmitted  to  the  cir- 
cuit court  as  the  statute  prescribes.  Obvious- 
ly this  will  suffice;  for  on  its  face  is  mani- 
fested an  intention  on  the  part  of  George  V. 
Reynolds  to  bind  himself  Individually  there- 


in throngh  affixing  hta  peraonal  slgnatun 
thereto. as  well  as  one  of  the  partners. 

[2]  But  aside  from  this,  the  granting  of 
the  appeal  by  the  Justice  and  the  filing  of 
the  transcript  together  with  all  the  papers, 
in  the  drcuit  court,  vests  that  court  with 
jurisdiction  of  the  cause.  See  Welsh  v.  H.  ft 
St  J.  R.  R.  Co.,  55  Mo.  App.  600 ;  Drake  v. 
GorreU,  127  Mo.  App.  686,  106  S.  W.  1080. 

The  point  made  against  the  sufficiency  of 
the  notice  of  appeal  is  not  pressed  upon  us. 
At  any  rate.  It  is  concluded  entirely  by  the 
ruling  In  Reinhart  Grocery  Co.  v.  Bust  189 
Mo.  App.  279,  170  S.  W.  375. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

ALLEN,  J.,  concurs.  RBTNOLDS,  P.  3.. 
not  sitting. 


SCHALLBB  v.  LXJSK  et  al.     (No.  1671.) 

(Springfield   Court   of  Appeals.     MissourL 
AprU  16,  1016.) 

1.  Mastxb  ano  Sbbvant  «s>2^(6)— Action 
VOB  Injttbt— Safe  Piaok  to  Wobk— Pbb- 

ST71fiPnON  AND   BUBDKN   Or  PBOOF. 

In  a  servant's  action  for  injury  from  a 
fall  while  going  to  the  running  board  of  a  lo- 
comotive in  a  shop,  brooght  npon  the  ground  of 
negligence  in  not  furnishing  a  safe  place  to 
work,  the  alleged  negligence  must  be  proven, 
and  cannot  be  presumed  from  the  mere  fact 
of  the  fall. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant  Cent  Dig.  {{  881,  898,  955 ;  Dec.  Dig. 
<6='265(5).] 

2.  Mabtkb  and  Sebvart  «=»129(5)— Action 
roB  Injubt  —  NBOuacncB  —  "Pimxikatb 
Cause." 

Where  a  servant's  duties  required  him. to 
go  upon  a  locomotive  running  board  in  defend- 
ants' shop,  and  in  reaching  over  a  wire  attached 
to  the  engine  his  foot  caught,  cansing  him  to 
start  to  nil,  and  in  bis  fall  lie  caught  a  loose 
branch  pipe  which  fell  with  him,  his  action  for 
injury,  brought  on  the  ground  of  the  master's 
negligence  in  not  furnishing  a  safe  place  to 
work,  the  catching  of  his  foot,  and  not  the 
loose  branch  pipe,  was  the  "proximate  cause"  of 
the  injury,  that  is,  the  thing  which  set  in  mo- 
tion a  train  of  events  that  in  their  natural  se- 
quences ODght  to  be  expected  to  produce  the  re- 
sult of  which  the  complaint  is  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (  261;.  Dec  Dig.  «=> 
129(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seeond  SerMs,  Proximate  Cause.] 
9.  MabTBB  and  SEBVANT  «S>129(1)— PSKSONAl 

IKJTJBT— SAI«    PlWkCK    TO    WOBK. 

It  was  not  the  duty  of  the  defendants  to 
protect  plaintiff  against  accidents  not  caused  by 
them,  and,  as  the  place  was  safe,  except  for  the 
ftill,  for  which  they  were  not  responsible,  the 
safe  place  to  work  theory  conld  not  avail  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  257;  Dec.  Dig.  <8=!» 
129(1).] 

Appeal  from  Cfrcolt  Court  Polk  County; 
C.  H.  Skiaker,  Judge. 

Action  by  Frank  J.  Scballer  against  Jas. 
W.  Lusk  and  others,  receivers  of  St  Louis 
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ft  San  Frandaoo  Railroad  Company.    Jndg- 
ment  for  defendants,  and  plaintiff  aiipeela. 

Afflrmed. 

Becbow  &  Pnftibl,  of  Bolivar,  and  Hamlin. 
Collins  ft  Hamlin,  of  Springfield,  for  appel- 
lant John  H.  Lucas,  of  Kansas  City,  and 
W.  W.  Wood,  Of  HumansTlUe,  for  respond- 
ents. 

ROBERTSON,  P.  J.  Plaintiff  sues  for  per- 
sonal Injuries.  At  the  close  of  his  testimony 
the  trial  court  directed  a  verdict  In  favor 
of  defendants,  and  he  has  appealed. 

PlalntUTs  petition  alleges  that  he  was  one 
of  defendants'  machinists  at  Its  shops  In 
Springfield,  and  that  his  duties  required 
him  to  work  on  the  locomotlvie  engines  at  that 
place;  that  it  was  the  duty  of  defendant  to 
famish  him  a  reasonably  safe  place  In  which 
to  work;  that  his  duties  required  him  to  go 
upon  the  rannkLg  board  of  said  engine,  and 
that  In  proceeding  to  that  point  a  wire  at- 
tached to  the  asbestos  on  the  engine  near  the 
cab  caught  his  foot,  caused  him  to  start  to 
fall,  and  In  the  fall  he  caught  a  loose  branch 
pipe,  which  fell  with  him  to  the  floor  of  the 
shop.    The  petition  then  proceeds: 

"That  the  negligence  complained  of  defendant* 
is  that  they  failed  to  provide  plaintiff  with  a 
safe  place  In  which  to  work  In  this,  that  the 
servants  and  employes  of  the  defendants  bad 
loosened  the  screws  and  taps  which  held  and  at- 
tached said  branch  pipe  to  the  engine,  and  neg- 
ligently failed  to  notify  the  plaintiff  of  said 
fact,  or  to  remove  the  said  branch  pipe  from  the 
engine  after  it  had  been  loosened  by  the  removal 
of  said  screws  and  taps,  and  further  negligently 
failed  to  remove  the  wire,  which  caught  his  foot 
and  caused  liim  to  fall  from  the  asbntos  on  the 
side  of  the  engine." 

That  portion  of  plaintiff's  statement  of  the 
case  relating  to  the  testimony  at  the  trial  Is 
adopted  as  follows: 

"On  the  4th  day  of  March,  1915.  while  in 
the  performance  of  his  duties,  he  was  directed 
by  his  foreman  to  put  some  brasses  on  engine 
Na  716.  He  understood  what  that  meant ;  that 
is,  that  he  was  to  replace,  among  other  things, 
valves,  boiler  checks,  injectors,  etc.,  on  the  en- 
gine. A  helper  was  furnished  him,  and  he  and 
his  helper  at  once  proceeded  to  the  work  as  di- 
rected by  his  foreman.  The  articles  mentioned, 
boiler  checks,  etc.,  were  to  be  placed  on  the 
outside  of  the  boiler  at  different  places,  some  up 
near  the  front  end,  and  in  so  doing  the  work  it 
would  be  necessary  for  the  plaintiff  and  his  help- 
er to  walk  along  the  mnnlng  board  on  the  side 


of  the  engine,  and,  in  order  to  get  onto  it  they 
were  compelled  to  fo  throogh  the  cab  and  out 
at  a  little  door  which  opened  from  the  cab  to 


the  board.  Hey  put  their  material  into  the 
cab  and  started  to  go  out  onto  the  board.  Plain- 
tiff was  carrying  in  Ids  right  hand  the  boiler 
check,  and  stepped  his  left  foot  out  of  the  door 
onto  the  board  and  started  to  draw  the  other 
foot  through,  when  something  caught  it,  and  by 
reason  thereof  he  started  to  fall,  and  in  so  do- 
ing grabbed  a  pipe  which  extended  along  the 
side  of  the  engine,  known  as  a  branch  pipe. 
Having  been  loosened  some  two  or  three  days 
before  that  by  the  pipemen,  it  turned  over  with 
plaintiff  and  threw  him  off  of  the  running  board 
onto  the  floor,  a  distance  of  about  eight  feet" 

In  addition  to  what  is  contained  In  this 
statement  we  notice  that  plaintiff  testified: 


"My  foot  ean^t  in  a  wir«  or  somatiiing.  It 
ODuld  not  have  been  anything  except  a  wirc." 

[1]  The  testimony,  giving  It  that  fiiTora- 
ble  construction  required,  presents  for  our 
decision  whether  or  not  the  defendants  are 
liable  In  this  case  for  tlie  loose  condltlcm  of 
the  pipe  which  plaintiff  canght  In  his  falL 
We  say  this  because  plaintiff  must  and  we 
think  does,  concede  that  there  was  no  negli- 
gence on  the  part  of  defendants  shown  which 
caused  him  to  fall  when  his  foot  caught 
Concede  that  his  foot  canght  on  a  wire;  yet 
there  Is  no  evidence  that  any  negligence  on 
the  part  of  defendants  was  responsible  for 
its  presence  there.  The  alleged  negligence 
of  defendants  must  be  proven;  It  caimot  be 
presumed  from  the  mere  fact  of  the  fall. 

[2,3]  The  contentions  In  behalf  of  the 
plaintiff  are  that  the  question  of  proximate 
cause  does  not  arise  where  the  accident  re- 
sults from  two  or  more  causes,  for  aU  of 
which  the  defendant  Is  responsible ;  that  the 
question  of  which  of  two  negligent  acts  la 
the  proximate  cause  does  not  arise  when  the 
first  concurred  with  the  others  to  produce 
the  result;  that,  where  two  or  more  prox- 
imate causes  contribute,  each.  If  negligent  la 
sufficient  to  support  a  recovery,  and,  where 
the  accident  is  traced  to  a  defect  in  the  In- 
strumentality or  appliance,  there  proof  of  the 
occurrence  furnishes  proof  of  negligence. 
It  will  readily  be  observed  that  to  sustain 
any  of  said  propositions,  as  applied  to  this 
case,  there  must  first  be  testimony  offered 
tending  to  prove  the  alleged  negligence  of  de- 
fendant causing  the  fall,  and  this  we  have 
observed  was  not  done. 

The  loose  branch  pipe  was  not  the  proxi- 
mate cause  of  plaintiff's  Injury,  but  It  was 
the  catching  of  his  foot  that  started  him  on 
his  fall.  Tb6  thing  which  sets  In  motion  a 
train  of  events  that  in  their  natural  sequence 
ought  to  be  expected  to  produce  the  result 
of  which  complaint  Is  made  Is  the  proximate 
cause  (Holwerson  v.  St  Louis  ft  Suburban 
Ry.,  157  Mo.  216,  231,  67  S.  W.  770,  60  L.  B.  A. 
850,  and  Glenn  v.  Metropolitan  Street  Ry. 
Co.,  167  Mo.  App.  109,  117,  160  S.  W.  1092), 
and  that  thing  must  of  course,  be  character- 
ized by  the  negligence  of  the  party  against 
whom  complaint  is  made.  It  was  not  the 
duty  of  defendants  to  protect  plaintiff  against 
accidents  not  caused  by  defendants.  £ven 
the  safe  place  to  work  theory  cannot  avail 
plaintiff  in  this  case,  because  It  Is  not  shown 
that  any  duty  owed  him  by  defendants  was 
violated.  The  place  was  safe,  except  for  the 
fail,  and  the  defendants  are  not  responsible 
for  that  hence  the  proof  falls  to  show  an 
unsafe  place. 

The  trial  court  properly  directed  a  verdict 
for  the  defendant  and  the  Judgment  based 
thereon  should  be  and  Is  affirmed. 

FARRINGTON,  3^  concurs.  8TUBGIS.  J, 
concurs  in  result 
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OITY  OF  OHAKMJSTON  r,  OOKEB. 
CNo.  1738.) 

(Springfield   Court  of  Appeala.     MiaaoorL 
ApiU  IS,  1016.) 

1.  BbBAOH  OV  TBM  PKMB  •3>1— OSDIHAIfOBS 

— "NnoaBOBHOOD." 

Where  a  municipal  ordinance  made  it  a 
misdemeanor  for  any  person  to  \rillfnll7  disturb 
the  peace  of  any  naghborhood  or  person  by 
■trikmg  or  fighting  another,  the  word  "nei^- 
borbood"  is  not  confined  in  its  application  to  a 
residence  district,  but  includes  any  locality  in 
the  city,  and  is  equivalent  to  vicinity  or  ad- 
joteing  district;  hence  one  who  disturbs  the 
peace  Dy  Bitting  in  the  bnaineu  section  of  the 
city  is  gnil^  of  violating  the  ordinance. 

[Eid.  Notew— For  other  cases,  see  Breach  «f  the 
Peace,  Cent.  Dig.  {{  1-3 ;   Dec.  Dig.  <g=3l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Neighborhood.] 

2.  Bbeaoh  or  the  Pkacb  «=>8— What  Coir- 

BTITUIBS. 

In  order  to  justify  a  conviction  under  an 
<Hrdinance  making  it  a  misdemeanor  for  any 
person  to  disturb  the  peace  of  the  neighborhood 
by  fighting,  it  is  not  necessary  that  witnesses 
who  collected  to  watch  the  affray,  testify  that 
their  peace  was  disturbed,  it  appearing  that  the 
fight  occurred  on  a  business  street  and  a  crowd 
assembled. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  {  6 ;  Dec.  Dig.  «=s>8.} 

8.  Bbkach  or  the  Peaox  «=>11  —  Irbtbdo- 

TEONS— MlBLEADINO  INBTBUCTIONB. 

In  a  prosecution  under  an  ordinance  mak- 
ing it  a  misdemeanor  for  any  person  to  willfully 
disturb  the  peace  by  fighting,  where  the  court 
charged  that  the  Jury  should  consider  only  ac- 
cused's conduct  and  the  -  undisputed  evidence 
showed  that  when  persons  BBSwnbled  aoeosed 
was  striking  his  antagonist,  the  latter  being 
down,  other  instructions  cannot  be  held  er- 
roneous as  misleading  on  the  ground  that  the 
Jury  might  have  understood  that  they  could 
convict,  although  the  fight  was  provoked  by  the 
conduct  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Dec.  Dig.  <S=>11.] 

4.  CsiviNAL  Law  €=5»801  —  Instbuctiomb  — 

RlOBT  OF  COUBT  TO  QlVK. 

The  court  may  give  tbe  Jury  additional 
proper  instructions  at  any  time  before  tiieir 
verdict  and  after  the  close  of  the  argument. 

[Ed.  Note.— For  other,  cases,  see  Criminal 
Law,  Cent  Dig.  S  1947;  DecTDig.  «=»801.J 

6.  Cbiminai,  liAW   €=>80l— Teiai/— Inbtbdo- 

TIONB— IMPBOPRBBPT.  ' 

In  a  prosecution  for  a  breech  of  the  peace 
by  fighting,  where,  though  accused's  counsel  was 
unable  to  show  that  accused's  assailant  was  the 
aggressor,  he  suggested  in  argument  that  accus- 
ed was  acting  in  self-defense,  the  court  could 
properly  give  an  additional  instruction  that  it 
«lld  not  devolve  on  the  city  to  show  who  start- 
ed the  fight  or  who  was  the  aggressor,  and  that 
If  accused  acted  in  self-defense,  he  had  the  bur^ 
den  of  proving  that  fact,  particularly  where 
counsel  were  given  the  privilege  of  arguing  the 
additional  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1947;   Dec.  Dig.  «=»801.] 

Appeal  from  Cizcolt  Ooort,  MlaalaBlpiil 
OmuUy;  Frank  Kelly,  Judge. 

Jesse  Coker  was  omvicted  of  vlolatiiis  an 
<nrdtiiaiice  of  the  City  of  Obarleston,  and  be 
appeals.    Afflrmed. 


Rnastil  &  Joslyn,  of  Charieston,  for  appel- 
Uint  Frank  M.  See,  of  Charleston,  for  re> 
Bpondent 

FASRINOTON,  J.  On  Jnly  24,  1915,  at 
Charleflton,  Mo.,  on  Oonimercial  street,  the 
appealing  defendant  exercised  his  Inalienable 
right  to  fight,  and  since  then  has  been  trying 
to  adjust  the  matter  with  society.  P.  A.  Ad- 
dy  participated  in  the  flgbt,  but  not  in  the 
tiial  from  which  this  aiveal  resulted. 

Charleston  has  an  ordinance  providing 
that: 

"If  any  peraon  or  persona  in  this  dty  shall 
willfully  disturb  the  peace  of  any  neiidiborhood, 
•  •  •  or  of  any  person  by  •  •  •  striking 
or  fighting  another  *  *  *  he  or  they  shall  be 
deemed  guilty  of  a  misdemeanor." 

Defendant  was  charged  with  violating  that 
ordinance — tbat  be  disturbed  the  i>eace  of  a 
n^gbborbood,  to  wit,  the  neighborhood  in  the 
vicinity  of  the  Sanitary  Restaurant  on  Com- 
mercial street,  by  fighting  Addy. 

No  one  testified  as  to  how  or  why  the  fight 
started.  Two  witnesses  who  were  standing  16 
feet  away  say  they  beard  a  woman  (thought 
to  bave  been  Addy's  wUe)  screaming,  and 
that  they  turned  around  and  saw  defendant 
and  Addy  fighting.  One  of  these  witnesses 
was  the  owner  of  tbe  Sanitary  Restaurant 
Tb»  fighters  were  on  tbe  ground,  defendant 
on  top,  and  Addy  "was  trying  to  fight  but  it 
looked  like  be  wasn't  doing  much."  Witness 
Simpson  said  he  saw  defendant  "hit  a  lick  or 
two."  The  fight  occurred  in  the  morning,  or 
about  noon.  In  front  of  tbe  Sanitary  Restan- 
rant  on  the  main  business  street,  in  tbe  Im- 
mediate vldnity  of  (at  least)  the  post  ofiloe 
and  a  bakery.  One  witness  was  a  little  over 
a  block  away  (near  the  express  office  and  a 
bank)  when  be  heard  of  the  trouble  and  he 
ran  to  tbe  scene.  Be  testifies  that  be  saw  a 
crowd  assemble  there  "from  most  every  di- 
rection." On  cross-examination  he  admitted 
that  It  didn't  disturb  his  i>eace.  Another  wit- 
ness said  a  crowd  gathered — "like  any  fight, 
runs  up  when  there  is  excitement"  If  the 
participants  uttered  a  sound,  no  witness  tes- 
tified to  having  heard  It 

Defendant  asked  tbe  court  to  Instruct  Uie 
jury  that  the  verdict  must  be  In  his  favor, 
but  this  was  refused.  Defendant  did  not  in- 
troduce any  evidence,  and  tbe  record  does 
not  disclose  that  he  requested  any  other  in- 
structions. Defendant  was  convicted  by  the 
jury,  and  bis  punishment  assessed  at  a  fine 
of  $50. 

[1]  It  Is  ctmtended,  first,  that  the  eonrt 
erred  In  overmllng  defendant's  demurrer  to 
tbe  evidence,  the  argument  being  that  under 
all  tbe  evidence  the  defendant's  conduct  did 
not  dtotarb  tbe  peace  at  a  "nelghbmrbood,"  or 
of  any  i>erson. 

Appellant  woold  have  as  bold  that  by  tbe 
word  "neighborhood"  In  tbe  ordinance  It  was 
meant  to  confine  tbe  application  of  the  ordi- 
nance to  a  residence  district,  and  tbls  use  of 
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five  word  "nelghborbood"  Is  iteibajw  the  most 
goieral.  But  a  glance  at  any  dlcttonary  will 
show  that  it  has  a  broader  meaning  alBO.  In 
State  V.  Fogerson,  29  Mo.  416,  defendant  was 
Indicted  under  the  statute  for  wlllfally  dis- 
turbing the  peace  of  a  neighborhood.  The 
opinion  reveals  that  the  offense  was  commit- 
ted on  the  public  square  in  the  town  of  Leb- 
anon, and  the  court  referred  to  it  aa  a 
"neitihborhood,"  and  sustained  the  conviction. 
In  Coyle  v.  Railroad,  27  Mo.  App.  584,  the 
court  was  dealing  with  a  statute  prohibiting 
the  bringing,  or  moving  through,  the  state  of 
diseased  cattle,  the  liability  being  limited  to 
the  disease  "oommonicated  to  any  other  ani- 
mal or  cattle  in  the  neighborhood  or  along 
the  line  of  such  transportation  or  removal." 
The  court  there  held  to  that  definition  of 
"neighborhood"  which  indicated  "a  place 
near,"  "vicinity,"  "adjoining  district."  In 
State  V.  Johnson,  149  Mo.  App.  119, 130  S.  W. 
110,  defendant  was  prosecuted  under  the 
statute  for  willfully  disturbing  the  peace  of 
the  neighborhood  of  the  public  square  at  the 
intersection  of  South  street  in  the  city  of 
Springfield  by  cursing,  etc.,  and  challenging 
to  fight  The  state  Introduced  only  two  wit- 
nesses who  supported  the  charge.  The  court 
said: 

"Neither  of  these  witnesses  lived  near  the 
pubUc  square,  and  there  was-  no  testimony  of> 
lered  to  show  that  any  person  who  lived  or 
lea*  in  btmneta  in  that  part  of  the  city,  knew 
anything  about  the  trouble.  It  was  also  shown 
that  it  was  sometime  after  0  o'clock,  and  that 
the  tioreg  were  generaUiy  oloied  at  that  hour." 
(Italics  are  ours.) 

The  court  there  was  clearly  recognizing 
that  the  public  square  at  the  Intersection  of 
South  street  was  a  "neighborhood."  The 
case  of  State  v.  Hughes,  82  Mo.  loc.  dt  89, 
is  so  unlike  our  case  on  the  facts  as  to  be  in- 
applicable to  the  point  nnder  discussion.  We 
hold  that  the  evidence  to  the  effect  that  de- 
fendant engaged  in  a  fight  on  Commercial 
street  in  Charleston  in  close  proximity  to  cer- 
tain bnsiness  houses  mentioned  by  the  wit- 
nesses at  or  about  noon  on  July  24,  1916,  un-' 
der  the  circumstances  detailed,  was  sufllclent 
to  warrant  the  submission  of  the  case  to  the 
Jury. 

[21  Now  the  act  must  be  calculated  to  dis- 
turb the  peace,  or  have  that  effect.  In  City 
of  X>e  Soto  V.  Hunter,  146  Mo.  App.  loa  dt 
436, 122  S.  W.  1092,  the  court  said: 

"A  disturbance  of  the  peace  being  the  grava- 
men of  the  charge,  whether  the  defendant's  con- 
duct was  calculated  to  disturb  and  did  disturb 
the  peace    *    *    *    is  for  the  Jury  to  say." 

Oertalnly,  where  the  defendant  Is  engaged 
in  a  fight  oa  a  business  street  and  a  crowd 
assembles,  It  Is  not  essential  that  the  wit- 
nesses swear  that  their  peace  was  actually 
disturbed  thereby. 

This  disturbance  did  not  occur  In  the  eve- 
ning after  closing  time  for  the  stores,  but  at 
abont  noon.  The  fight  occurred  in  front  of 
the  Sanitary  Restaurant,  and  the  owner  of 
the  place  saw  the  fight  and  was  a  witness 


for  the  dty  at  the  trial,  so  that  the  case 
is  not  governed  by  State  v.  Johnson,  149 
Mo.  App.  119,  130  S.  W.  110,  as  to  this  ques- 
tion any  more  than  it  Is  as  to  the  question 
first  discussed. 

In  State  v.  Fogerson,  supra.  It  was  object- 
ed that  the  court  erred  in  ezcloding  the  tes- 
timony of  three  persons  tntroduced  by  de- 
fendant to  prove  that  they  resided  on  the 
public  square,  and  were  present  at  the  time 
at  the  alleged  disturbance,  and  that  neither 
they  nor  thdr  families  were  disturbed.  Tlie 
court  said: 

"This  evidence,  we  think,  was  properly  exdnd- 
ed.  It  liad  no  tendency  to  prove  the  chane  in 
the  indictment,  namdy,  that  the  peace  of  the 
neighborhood  was  disturbed  by  the  defendant's 
condnct  and  this  was  the  matter  of  inqairy — 
not  whether  one  or  two  individuals  considwed 
themselves  disturbed.  That  they  were  not,  m- 
may  not  have  been,  disturbed  by  the  condnct  of 
the  defendant  was  not  necessaii^  inconsistent 
with  the  truth  of  the  charge  against  him,  that 
the  peace  of  the  neighborhood  was  disturbed. 
To  sustain  the  charge  it  is  not 'necessary  to 
prove  that  every  individual  composing  the  com- 
munity or  neighborhood  was  disturbed,  nor  ooaU 
the  charge  be  disproved  by  the  kind  of  negative 
evidence  offered  with  respect  to  two  or  three  per- 
sons." 

[S]  Defendant  complains  that  the  second 
Instruction  Is  erroneous  in  that  it  might  have 
misled  the  Jury  into  finding  defendant  guilty, 
even  though  it  was  Addy's  conduct  that  real- 
ly disturbed  the  peace,  but  dtes  no  authority. 
In  view  of  the  undisputed  evidence  which  we 
have  detailed,  together  with  the  fact  that  the 
court  did  in  the  first  Instradlon  make  it 
clear  that  It  was  the  defendant's  conduct  the 
Jury  was  to  pass  upon  by  directing  that  un- 
less the  Jury  found  that  defendant  wiUfuUy 
disturbed  the  peace  of  the  neighborhood  they 
would  acquit  him.  The  Jury  could  not  have 
been  misled.  See  State  v.  Fogerson,  29  Mo. 
loc.  dt  417,  418;  SUte  v.  Miller,  159  Ma  loc. 
dt  121,  60  S.  "W.  67.  Besides,  there  was  no 
evidence  before  the  Jury  that  Addy  did  any- 
thing that  d^endant  did  not  da 

[4,  5]  After  defendant's  attorney  had  made 
his  argument  and — quoting  from  defendant's 
(appellant's)  abstract — "Indicated  to  tlie  Jury 
In  his  argument  that  the  defendant  might 
have  acted  in  self-defense,  the  court  read  in- 
struction Na  6  and  gave  Mr.  Bussell  the 
privilege  of  arguing  Ota  same,  whidi  he  did." 
Instruction  No.  5  was  as  follows: 

"The  court  instructs  the  jury  that  it  does  not 
devolve  upon  the  city  to  show  who  started  the 
fight  or  who  was  the  aggressor,  and  if  the  de- 
fendant acted  in  self-defense  in  repelling  the  a»- 
sault  made  upon  him,  then  it  devolves  upon  the 
defendant  to  show  that  he  acted  in  self-defense." 

Appellant's  attorneys  are  very  severe  la 
their  criticism  of  the  conduct  of  the  trial 
Judge  in  giving  this  Instruction,  characteris- 
ing the  instruction  as'  an  answer  to  an  argu- 
ment of  one  of  the  attorneys  for  the  defend- 
ant It  may  be  remarked  In  behalf  of  the 
ttlal  Judge  that  defendant's  attorney,  accord- 
ing to  the  abstract  prc^iared  and  anhndtted 
here  by  the  defendant,  made  a  point  in  his 
argument  that  defendant  might  have  acted 


Digitized  by 


Google 


MOk) 


STATE  ▼.  NICOLAT 


1183 


In  self-defenee  wben  theee  tras  not  a  syllable 
In  the  entire  record  to  Justify  such  a  state- 
mtait.  Tliat  the  statement  was  not  a  mere 
Slip  of  the  tongue  Is  indicated  by  defendant's 
croaa-ezamination  of  witness  Simpson  where 
the  following  appears  (being  a  blending  of 
both  question  and  aniswer  in  the  abstract— 
the  narrative  form):  '^  don't  know  whether 
Addy  Jumped  on  Coker  or  not"  Thus  did 
the  defendant  fail  in  the  only  Intimation  of 
self-defense. 

Defendant  does  not  cite  any  authority  in 
this  connection.  It  is  settled  that  the  court 
has  the  rig^t  to  give  the  Jury  additional 
proper  instmctlons  at  any  time  before  their 
verdict  State  v.  Fnrgerson,  162  Mo.  loc,  dt. 
99,  68  S.  W.  427.  And,  of  course,  after  the 
close  ot  the  argument  State  ▼.  Bldcel,  7 
Mo.  App.  loc  dt  572;  Joplln  Waterworks 
C5o.  ▼.  Caty  of  Joplln,  177  Mo.  loc.  dt  681,  76 
S.  W.  900.  It  is  beld,  also,  in  I>rumm-Flato 
Oommiflsion  Oo.  t.  Gerlach  Bank.  107  Mo. 
App.  426,  486,  81  8.  W.  608,  that  the  trial 
court  may  further  instruct  the  Jury  when 
made  necessary  by  argument  of  counsel  in 
their  speeches  to  the  Jury.  After  the  court 
gave  the  instruction  complained  of,  defend- 
ant's attorney  was  permitted  by  the  conrt  to 
make  an  argument  upon  it  to  the  Jury. 
Clancy  v.  City  of  Joplln,  181  S.  W.  loc.  dt 
122,  123. 

Finding  no  reversible  error  nor  misconduct 
of  any  Idnd  on  the  imrt  of  the  trial  court 
the  Judgment  of  conviction  is  a£Brmed. 

BOBBRTSON,- P.  J,  and  STUKGIS,  J., 
concur. 


STAIS  T.  mCOLAT.    (No.  1721.) 

(Springfield  C!oart  ot  Appeals.    Missouri. 
April  16,  1916.) 

1.  iRToxicATiHa  lnqvoaa  «»166(3)— Iujeoai. 
PscacBiFnoRB— Maturk  or  Offensb—  Pbe- 

SCBIPTION." 

Rev.  St  1909.  |  6784,  declares  that  any 
physidBn  who  shall  make  any  prescription  to 
any  peraon  tor  iatozieatiiig  Uqirara  to  be  used 
other  tlian  for  medicinal  purposes  shall  be  deem- 
ed guilty  of  a  misdemeanor.  Section  6781  pro-' 
vides  the  character  of  prescription  which  wiU 
protect  a  drnggist  in  making  sales  of  intoxicants 
m  qoantitiea  of  less  ttian  four  gallons.  A  physi- 
cian who  unlawfully  issued  a  prescription  for  in- 
toxicating liquor  wrote  the  prescription  in  such 
a  manner  that  the  druggist  who  filled  it  was  not 
protected.  HeU,  that  nevertheless  he  was  guilty 
of  a  violation  ot  section  6784;  the  word  "pre- 
scription" as  used  in  the  statute  meaning  a  di- 
lution of  remedy  or  remedies  for  a  disease  and 
the  manner  of  using  them,  and  not  necessarily 
a  valid  prescription  which  would  protect  the 
druggist  who  filled  it 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  154 ;  Dec.  Dig.  <S=>155(3). 

For  other  definitions,  see  "Words  and  Phrases, 
First  and  Second  Series,  Prescription.] 

2.  INTOXIOATINO  I/igUOBS  ®=>13i4— AlCOHOL. 

Alcohol,  though  not  mentioned  in  Rev.  St. 
1909,  i  7222,  which  dedares  that  the  term  "in- 
toxicating liquor"  sliaU  be  construed  to  mean 


fermented,  vinous,  and  spliitnons  liquors,  Is  an 

intoxicating  liquor  and  falls  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  IntosieatinK 

I^ttors,  Cent  ttig.  If  142-144;  Dec.  Dig.  «=> 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sectmd  Series,  Intoxicating  liquors.] 

Appeal  from  Circuit  Court,  Polk  County; 
C.  H.  Skinker,  Judge. 

J.  W.  Nicolay  was  convicted  of  crime,  and 
he  appeals.  -AfBnned.  Oertlfled  to  Supreme 
Court 

Rechow  ft  Pufah),  ot  Bolivar,  for  hppel- 
lant  X.  H.  Douglas,  of  BoUvar,  tor  the 
SUte. 

FARBINGTON,  J.  Appellant  was  prose- 
cuted and  convicted  for  a  violation  ot  section 
5784,  B.  S.  1909,  which  provides: 

"Any  phyrfdan,  or  pretended  physidaa,  who 
sliall  make  or  issne  any  presoription  to  any  per- 
son  for  intoxicating  liquors   in   any  quantity, 

*  *  *  to  be  used  otherwise  than  for  medicinal 
purposes,  *  *  *  or  who  shall  make  or  issne 
any  prescription  contrary  to  any  existing  law, 

shall    be    deemed    guilty    of    a    misdemeanor. 

•  •    •  •• 

The  Indictment  dunged  tbat  3.  W.  Nicolay 
on  the  26th  day  of  January,  1916,  In  the 
ooonty  of  Polk  and  state  of  Missouri,  beins 
then  and  there  a  physidan,  did  unlawfully 
make  and  issue  a  certain  prescription  to  one 
Matt  Howe  toe  a  certain  quantity  of  intox- 
icating liquor,  to  wit,  one  quart  of  alcohol, 
which  preacrlptloa  was  and  is  as  folfows: 
"tor  Matt  Howe.  Alcohol  Qt  1.  Sig  use  as 
directed.  Prescribed  tor  medical  purpose 
only.  J.  W.  Nicolay,  U.  D."— which  intox- 
icating liquor  it  was  then  and  there  known 
by  the  aaid  J.  W.  Nicolay  was  to  be  then  and 
there  used  otherwise  than  for  medldnal  pur- 
poses, to  wit  was  to  be  used  and  drunk  as  a 
beverage,  contrary  to  the  form  of  the  stat- 
ute, etc.  Defendant  filed  a  motion  to  quash 
ttte  indictment  on  the  ground  that  it  failed 
to  charge  the  defendant  with  any  offense 
known  to  the  laws  of  Missouri,  because  it 
purports  to  set  out  an  exact  copy  of  the  pre- 
tended prescription,  purported  to  be  issued 
by  the  defendant  and  riiows  upon  its  face 
that  no  valid  or  legal  prescription  was  ever 
issued.  The  motion  was  overruled,  and  the 
defendant  waiving  a  Jury,  was  tried  before 
the  court  with  the  result  stated. 

Section  6781,  B.  8.  1909,  among  other 
things,  provides  what  character  of  prescrip- 
tion will  protect  a  druggist  in  making  sales  of 
intoxicants  in  quantities  ot  less  than  four 
gallons. 

[1]  Appellant's  contention  amounts  to  Just 
this:  Because  the  writer  of  tbe  indictment 
chose  to  set  out  in  the  indictment  an  exact 
copy  of  tlie  prescription,  end  tbe  prescrtptlon 
set  out  does  not  In  appellant's  Judgment 
measure  up  to  the  prescription  described  in 
section  5781  concerning  dniggista,  therefore 
it  is  not  a  good  indictment  under  section  6784 
as  to  physidans  and  pretended  physicians. 
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In  otber  words,  appellant  does  not  say  tbat 
the  indictment  is  not  good  as  a  pleading,  bnt 
contends:  First,  that  the  alleged  prescrip- 
tion Is  not  a  prescription  at  all ;  and,  second, 
that  It  was  not  for  Intoxicating  liquor. 

The  prescription,  of  course,  need  not  have 
been  copied  In  the  indictment  (State  v.  An- 
thony, 52  Mo.  App.  loc.  cit  508;  State  ▼. 
Pomeroy,  163  Mo.  App.  lot  dt  290,  147  S.  W. 
144),  and  this  Indictment  would  have  been 
a  good  pleading  without  such  copy.  In  the 
Anthony  Case,  the  court  said: 

"Neither  do  we  think  that  it  was  necessair 
to  set  forth  the  prescription  in  hsc  verba.  Its 
date  was  given,  and  also  the  name  of  the  party 
for  whose  benefit  it  was  issued,  and  it  was  sub- 
stantially  averred  that  the  prescription  was  is- 
sued to  enable  the  party,  to  whom,  it  was  de- 
nvered,  to  procnre  intoxicating  liquors  for  otber 
than  medical  parposes.  Nor  was  it  necessary 
to  state  in  the  indietmeat  the  kind  or  quantity  of 
liquor  mentioned  in  the  prescriptioa." 

Appellant  In  fits  reply  brief  concedes  that 
the  Indictment  need  not  have  contained  a 
copy  of  the  prescription.  Appellant  says 
tbat  the  pretended  prescription  copied  In  the 
Indictment  is  not  a  legal  prescription  be- 
cause (1)  it  is  not  dated,  and  (2)  because  It 
does  not  state  that  the  Intoxicating  Uquor 
Is  prescribed  as  a  necessary  remedy — two  of 
the  requirements  of  a  prescription  so  far  as  a 
druggist  under  section  5781  Is  concerned. 

Section  6784,  upon  whldi  this  Indictment  is 
based,  nowhere  says  anything  about  the  pre- 
scription being  dated,  or  that  it  shall  recite 
that  the  intoxicating  liquor  Is  prescribed  as  a 
necessary  remedy.  Whether  the  prescrlptloo 
set  out  In  the  Indictment  is  a  protection  to  a 
druggist  is  not  before  this  court  for  decision. 
Section  5784  reads:  "Any  physician,  or  pre- 
tended physician,  who  shall  make  or  issue 
any  prescription  to  any  person."  Two  phy- 
sicians may  not  write  prescriptions  in  Iden- 
tlcaUy  the  same  language  or  follow  the  same 
form  of  expression.  If  one  prescribes  qui- 
nine, he  may  write  very  little;  the  other  in 
prescribing  quinine  may  write  more  and  in 
a  different  form;  it  is  only  necessary  to  let 
the  druggist  know  what  is  wanted,  and  for 
whom,  and  that  the  same  Is  as  a  remedy.  We 
think  that  under  section  6784,  if  any  physi> 
clan  or  pretended  physldan  Issues  any  paper 
to  any  person  calling  for  intoxicating  liquors 
in  any  quantity,  so  that  a  druggist  coula  see 
what  was  prescribed,  and  the  paper  was 
issued  with  the  necessary  Intent  provided  by 
section  6784,  a  misdemeanor  has  been  com- 
mitted. In  other  words,  under  section  6784 
the  physldan  or  pret«tded  physician  may 
follow  any  form  he  pleases,  he  may  date  it 
or  not  as  he  pleases,  and  he  may  or  may  not 
state  in  the  prescription  that  the  Into^catlng 
liquor  is  prescribed  as  a  necessary  remedy; 
but  if  it  is  a  prescription  in  the  ordinary  ao- 
o^;>tatlon  of  the  word,  and  there  was*  the 
guilty  Intent  contemplated  by  that  section  of 
of  the  statutes,  a  conviction  will  be  sustained. 
Webster  defines  the  word  "prescription"  as* 


"A  direetkoa  of  a  vMnedy  or  remedies  for  a 

disease  and  the  manner  of  using  them ;  a  medi- 
cal recipe;    a  prescribed  remedy." 

The  prescription  here  conforms  to  this  defl- 
nltloiL 

The  case  of  State  v.  Davis,  129  Mo.  Apii, 
129,  108  &  W.  127,  is  an  authority  in  appel- 
lant's favor.  The  prescription  copied  In  the 
information  in  that  case  shows  that  it  was 
not  issued  to  any  one,  and  we  agree  with 
the  statement  of  the  St  Louis  Court  of  Ap- 
peals that  that  so-called  prescription  was 
not  even  good  as  a  written  order  for  intox- 
icating liquors;  and  since  It  was  celled  in 
the  information,  and  showed  on  its  face  that 
It  was  not  a  prescription  even  in  the  ordi- 
nary acceptation  of  the  word,  we  think  the 
appellate  court  in  that  case  reached  the  cor- 
rect result  But  we  do  not  agree  with  that 
part  of  the  opinion  wherein  that  court  also 
baaed  its  conclusion  on  the  propoBiti<m  tbat 
the  prescription  would  not  protect  a  drug- 
gist in  making  a  sale  thereunder. 

That  the  prescription  mraitloned  in  sec- 
tion 6784,  B.  S.  1909,  defining  an  ofTenae  by 
a  pbysldan  for  fraudulently  issuing  the 
same,  is  not  necessarily  one  conforming  in 
all  its  particulars  to  the  requirements  of  a 
prescription  which  by  statute  protects  a 
druggist  in  selling  intoxicating  liquors  un- 
der secticm  6781,  R.  S.  1900,  is  shown  by  the 
fact  that  section  6784  refers  to  prescriptions 
issued  by  "any  idtysldan,  or  pretended  phy- 
sldan," while  section  5781  restricts  the  pre- 
scriptions to  those  Issued  by  some  "regular- 
ly registered  and  practldog  physician." 
Would  a  person  Indicted  for  violating  sec- 
tion 6784  escape  convlctl<m  by  diowing  that 
he  was  not  a  registered  physician,  merely 
because  prescriptions  issued  by  a  nonregis- 
tered  physician  are  no  protectl(m  to  a  drug- 
gist selling  thereunder?  Would  a  druggist 
indicted  under  section  5777  for  not  preserv- 
ing the  iirescriptlons  compoanded  or  dis- 
pensed by  him  as  therein  required  escape 
conviction  by  showing  tbat  the  prescriptions 
not  preserved  by  him  called  for  intoxicating 
liquors,  bnt  were  not  dated  or  did  not  state 
that  the  same  was  a  necessary  remedy?  We 
think  not 

[1]  We  liave  stated  that  appellant  also  at- 
tacks the  prescription  on  the  ground  tiiat  it 
'nas  not  for  intoxicating  liquor.  This  par- 
ticular contention,  so  far  as  we  can  learn 
from  the  record  and  briefs,  makes  its  first 
appearance  in  the  reply  brief  of  the  appel- 
lant Section  7222,  It  S.  1900,  dted  in  snpr 
port  of  the  contention,  appears  in  the  article 
on  "Dramshops"  (artlde  1),  of  the  chapter  on 
"Intoxicating  Liquors"  (dmpter  68),  and  pro- 
vides that  the  term  "intoxicating  liquor," 
as  used  In  this  article,  shall  be  construed  to 
mean  fermented,  vinous,  and  spirituous  liq- 
uors, or  any  composition  of  which  ferment- 
ed, vinous,  or  spirituous  liquor  Is  a  part 
Since  "alcohol"  is  not  mentioaed,  appellant 
condndes  that  alcohol  is  sot  an  Intoxicating 
llQuor,  stating  that  this  had  been  repeatedly 
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held  by  tbe  apiiellato  courts  of  different 
atatea  and  la  generally  conceded  by  the  text- 
writers.  The  difficulty  with  the  contention 
la,  however,  that  our  own  Supreme  Court 
and  Oourts  of  Appeals  have  taken  the  oppos- 
ite view.  See  State  v.  Martin,  230  Ma  1, 
129  8.  W.  931;  State  r.  WUls,  IM  Ma  App. 
loc.  dt  612,  1S6  8.  W.  26 ;  SUte  ▼.  Gamma, 
149  Ma  App.  loc.  dt  707.  129  a  W.  734.  In 
the  case  last  dted  the  court,  in  speaking 
01  the  sectlmi  of  th|  statute  above  referred 
to,  said: 

"Alcohol  being  of  the  class  of  spirituoaa  liq- 
uors undoubtedly  comes  within  the  definition  of 
this  section,    »    •    ♦ " 

In  State  v.  Wills,  supra,  this  court  said: 

"But  when  the  term  (intoxicating  liquor)  is  de- 
fined by  statute  the  courts  are  bound  by  the 
statutory  definition,  and  when  the  statute  in- 
cludes in  the  definition  of  intoxicating  Uquor 
'any  composition  of  which  spirituous  Uquor  is 
a  part'  (section  S016,  R.  S.  1899,  now  section 
7222,  R.  8.  1909),  then  it  is  a  violation  of  the 
law  to  sell  as  a  beverage  any  oomponnd  contain- 
ing  any  alcohol  whatever." 

We  are  in  conflict  wltli  the  decision  of  the 
St.  Louis  Court  of  Appeals  in  the  case  of 
State  V.  Davis,  129  Ma  App.  129,  108  S.  W. 
127,  as  to  the  proposition  first  discussed  In 
this  opinion.  As  stated,  we  think  that  court 
reached  the  correct  result  In  that  case;  but 
It  cannot  be  denied  that  the  court  in  reach- 
ing its  decision  clearly  held  that  the  defini- 
tion of  "prescription"  in  the  section  of  the 
statutes  concerning  druggists  applies  to  the 
prescription  spoken  of  In  section  6784  con- 
cerning physldans  and  pretended  physicians, 
and  to  this  we  most  respectfully  dissent 
Because  of  the  conflict,  this  cause  la  certi- 
fied to  the  Supreme  Court  for  final  deter- 
mination ;  the  judgment  being  here  affirmed. 

HOBBaaTSON,   P.   J.,   and   STUEQIS,   X, 

concur. 


WHlTSBfET  et  al.  v.  CITT  OF  OABTHAGH. 

(Na  1623.) 
(Springfield  Oourt  of  Appeals.    Missouri.    April 

16,  1916.) 

1.  COtmTB  «=>2S1(60)  —  MlBflOTTBI  — -  SlTTBXlDE 
GoUBT-nJuBISDICTION— AUOUKT  IN  CONTSO- 
VEB8T. 

In  a  suit  to  enjoin  the  levying  of  assess- 
ments for  a  sewer,  where  the  work  was  to  be 
done  as  a  unit,  and  if  assessments  against  plain- 
tilfs  property  were  enjoined  tiie  whole  woik 
would  fail,  the  amount  in  controversy  is  the  cost 
of  the  sewer,  and,  being  above  $7,600,  the  Su- 
preme Court  has  Jurisdiction  of  an  appeal. 

[EJd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {  669;   Dec.  Dig.  «=>231(50).] 

2.  COUBTB    «=>231(23)— APPELLATX    JUBISDJO- 

Tiow— CowtfrrruTioNAL   Question— Pbbsxn- 

TATIOR    BkloW— NWJMSITT. 

Where  plaintiffs  might  have  invoked  their 
constitutional  rights  before  or  at  trial,  they  can- 
not raise  such  matters  by  motion  for  new  tfial 
BO  as  to  confer  Jurisdiction  of  an  appeal  on  the 
Supreme  Court  on  the  ground  that  a  constitu- 
tional question  was  involved. 

[Bd.  Note. — ^For  other  cases,  see  Oourtsi  Cent 
Dig.  I  658;    Dec.  Dig.  «=>231(23).] 


Appeal  from  Oircolt  Court,  Jasper  Cioanty ; 
D.  R  Blalr,  Judge. 

Acdon  1^  J.  M.  Whltsett  and  others 
against  the  dty  of  Oarthaga  From  a  Judg^ 
ment  tor  defendant  plaintiffs  appeal 
Transferred  to  Supreme  Court. 

Spencer  ft  Orayston,  of  Joplln^  and  A.  L. 
Thomas  and  Shannon  A  Sisterly,  all  of 
Carthage,  for  appellants.  <3eo.  W.  Crowder 
and  Allen  McReyn<Ad8,  both  of  Carthage, 
for  respondent 

STUBQIS,  J.  By  this  action  plaintiffs 
seek  to  have  the  court  adjudge  and  declare 
void  an  ordinance  of  the  dty  of  Carthage, 
duly  enacted,  providing  for  the  construction 
of  a  main  or  trunk  sewer  for  sanitary  and  oth- 
er purposes  for  the  benefit  of  several  sewer 
dlstricta  of  said  dty,  and  to  mjoln  the  dty 
from  contracting  for  the  construction  of  such 
sewer  and  issuing  8i)edal  tax  bills  against 
the  property  of  said  districts  for  the  pay- 
ment of  the  same.  Defendant  is  a  dty  of  the 
third  class,  and  had  adopted  and  was  pro- 
ceeding to  construct  this  sewer  under  the 
provisions  of  sections  9281  to  9298,  inclusive, 
R.  S.  1909.  The  area  to  be  drained  by  this 
sewer  and  laterals  connected  therewith,  con- 
stituting the  sewer  district  is  over  800  acres, 
and  comprises  the  southwestern  part  of  the 
dty.  The  plaintiffs  are  landowners  whose 
lands  are  within  the  dty  and  within  the  ben- 
efit district  as  defined  by  the  ordinance  In 
question,  and  whose  land  will  be  liable  for 
apedal  tax  bills  to  be  issued  thereunder. 
They  own  tracte  of  land  varying  from  4  or  6 
acres  to  60  acres,  and  aggregating  about  140 
acres.  These  lands  are  situated  in  the  ex- 
treme southwest  iMirt  of  the  dty.  As 
grounds  for  relief  the  plaintiffs  allege  that 
none  of  said  real  estate  is  platted  for  sale 
or  platted  Into  lots,  and  same  lies  remote 
from  the  settled  portions  of  the  dty,  and  is 
remote  and  inaccessible  to  the  sewer  sought 
to  be  established  by  said  ordinance;  that 
said  sewer,  if  constrnded,  could  not  be  used 
by  plaintiffs,  and  would  be  of  no  value  to 
the  plaintiffs'  land:  that  the  lands  owned  by 
some  of  the  plaintiffs  are  wholly  unoccupied, 
and  not  used  for  residence  purposes  by  any 
person,  and  the  lands  owned  by  other  plain- 
tiffs are  not  used  or  occupied  except  by  the 
respective  owners;  that  none  of  said  lands 
are  used  or  occupied  as  dty  property,  but  are 
used  by  the  several  owners  for  farming  and 
gardening  and  growing  prairie  grass;  that 
the  growth  of  the  dty  in  the  past  Is  not  such 
as  to  Indicate  that  any  of  said  lands  will, 
within  the  lifetime  of  the  present  generation, 
be  otherwise  used  or  occupied;  that  mudi 
of  said  land  cannot  be  connected  with  the 
proposed  sewer  without  dlgglngl  a  ditch 
through  a  bluff  and  it  would  cost  at  least 
$1,000  to  each  owner  of  such  land  to  connect 
with  such  sewer  or  any  lateral  that  may  be 
construded  thereto;    that  said  ordinance  is 
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oppressive,  and  If  carried  ont  woAild  be  de- 
structive of  plaintiffs'  property;  that  plain- 
tiffs' 'said  land  was  fraudulently  attempted 
to  be  Included  within  such  sewer  district  for 
the  sole  purpose  of  taxing  the  same  and 
lightening  the  burdens  of  those  whom  It 
would  benefit  Under  the  view  we  talce  of 
the  case  It  is  sufficient  to  say  that  plaintiffs' 
evidence  tends  to  sustain  the  allegations  of 
the  petition ;  that  the  lands  in  question  are 
agricultural  rather  than  urban;  that  they 
are  not,  and  will  not  be,  built  on  as  a  part 
of  the  city  for  many  years,  If  ever;  that 
the  city  water  system  does  not  extend  to 
such  lands,  and  that  the  use  of  such  sewer, 
so  far  as  these  lands  are  concerned,  Is  whol- 
ly Impracticable  If  not  Impossible;  that  no 
benefits  whatever  can  or  will  be  conferred 
on  these  lands  by  this  sewer.  The  defend- 
ant's evidence  tends  to  show  the  contrary  of 
most,  if  not  all,  these  propositions.  Such  are 
the  Issues  of  fact.  The  briefs  on  the  merits 
of  the  case  are  largely  devoted  to  the  ques- 
tion of  whether  the  city  is  shown  to  have 
acted  so  arbitrarily  and  without  any  regard 
to  plaintiffs'  rights  In  taxing  their  property 
solely  for  the  benefit  of  other  portions  of 
the  city  as  to  warrant  the  court  in  holding 
the  ordinance  In  question  utterly  void.  The 
trial  court  denied  plaintiffs  any  relief  and 
dismissed  their  bllL  They  are  here  asking 
for  a  reversal  of  the  decree. 

[1]  The  plaintiffs  have  challenged  the  ju- 
risdiction of  this  court  over  tb«  appeal  by 
motion  to  transfer  the  case  to  the  Supreme 
C!oart  on  the  ground  that  the  amount  In  dis- 
pute exceeds  our  Jurisdiction.  This  Insist- 
ence is  based  on  the  fact  that  the  evidence 
shows  that  the  cost  of  building  this  sewer 
and  the  amount  of  special  tax  bills  to  be 
issued  exceed  |25,000.  As  the  relief  sought 
consists  In  enjoining  the  doing  of  this  worli 
and  the  issuing  of  tax  bUls  to  this  amount 
In  payment  therefor,  it  la  Insisted  that  the 
amount  in  controversy  Is  such  cost.  We 
think  the  law  is  well  settled  that  It  is  not 
necessary  that  the  plaintiff  sue  for  a  money 
Judgment  In  order  that  the  case  Involve  and 
brln^  In  dispute  an  amount,  the  determina- 
tion of  which  Axes  the  respective  jurisdic- 
tions on  an  appeal.  It  is  suffldent  that  it 
be  made  to  apipear  somewhere  In  the  record 
that  the  amount  involved  on  the  appeal  ex- 
ceeds $7,500  In  order  to  vest  jurisdiction  in 
the  Supreme  Court  Fire  Brick  Co.  v.  St 
I^uls  Smelting  &  Refining  Co.,  48  Mo.  App. 
634;  Oartslde  v.  Gartside,  42  Mo.  App.  513: 
Id.,  113  Mo.  348,  20  S.  W.  669. 

It  will  hardly  do  to  say  that  the  right  In- 
volved here,  to  wit,  the  building  of  this  sewer 
and  the  Issuing  of  tax  bills  In  payment,  had 
no  monetary  value.  If  It  has  any  value  at 
all,  such  value  must  be  as  much  as  the  sewer 
will  cost  It  is  true  that  the  plaintiffs  are 
only  Interested  individually  in  defeating  the 
amount  of  taxes  which  each  will  be  called  on 
to  pay,  and  In  tills  respect  tbey  have  no 


joint  interest  Their  right,  however,  to 
maintain  this  salt  jointly  is  not  questioned. 
The  property  owned  by  the  plaintiffs  repre- 
sents, in  the  aggregate,  about  one-fifth  of  the 
total  taxable  property  of  the  sewer  district 
The  sewer  or  benefit  district  Is  defined  by 
the  ordinance,  and  Is  a  tmlt.  All  the  land 
therein  is  made  liable  for  Its  proportional 
cost.  Should  the  lands  of  these  plaintiffs  be 
relieved  of  paying  their  i>art  of  the  cost 
the  sewer  district  Is  ^destroyed,  and  the 
sewer  cannot  be  built  The  burdens  which, 
under  the  ordinance,  are  to  be  borne  by 
these  landowners  cannot  be  shifted  to  other 
landowners,  and  their  burdens  thereby  In- 
creased. That  can  be  accomplished  only  by 
annulling  or  abandoning  the  present  ordi- 
nance and  sewer  district  and  the  formation 
of  another  on  different  lines  by  new  proceed- 
ings. The  plaintiffs  by  this  appeal  presoit 
to  the  appellate  court  the  decision  of  the 
question  of  declaring  this  ordinance  and  the 
sewer  district  formed  thereby  null  and  v(M 
and  the  granting  of  a  perpetual  restraining 
order  as  to  building  any  sever  by  and  for 
this  district  and  the  issuing  of  any  tax  bills 
in  itayment  thereof.  Under  the  authorities 
this  appears  to  bring  Into  controversy  an 
amount  exceeding  our  Jurisdlctlcm.  In  the 
recent  case  of  State  ex  rei.  Light  &  Power 
Co.  V.  Reynolds,  256  Mo.  710,  718,  165  & 
W.  801,  803,  the  court  held  that: 

"If  from  the  whole  record  the  amount  in  dis- 
pute, or  the  monetary  value  of  the  ri^bt  lost 
la  within  tlie  jurisdiction  of  this  court  then  the 
appeal  lies  here  rather  than  elsewhere." 

That  was  a  case  by  quo  warranto  to  oast 
the  relator  corporation  of  Its  charter  and  right 
to  do  business  In  this  stata  It  was  there 
held  that  the  value  of  the  right  involved, 
the  life  or  death  of  the  corporation,  was  to 
be  measured  by  the  value  of  its  property  and 
the  business  being  done  by  it,  and  where  it 
appeared  that,  if  plaintiff  succeeded,  the  de- 
fendant would  lose  a  right  exceeding  the 
value  of  $7,500  the  appeal  must  go  to  the 
Supreme  Court.  The  court  cited  the  case  of 
Market  Co.  v.  Hoffman,  101  U.  S.  112,  2S  L. 
Ed.  782,  to  the  effect  that: 

"In  a  Buit  for  an  injunction  the  value  of  the 
object  Bought  to  be  gained  by  the  bill  and  not 
tbe  amoant  of  plaintiff's  damages  is  tlie  value  ol 
the  matter  in  dispute." 

In  State  ex  rel.  v.  Reynolds,  245  Mo.  69S, 
703,  161  8.  W.  85,  86,  the  court  said: 

"The  amount  in  dispute  by  which  the  juris- 
diction of  the  appellate  court  is  fixed  (in  some 
cases  maybe,  but)  in  all  cases  is  not  necessarily 
determined  by  the  amoant  of  the  judgment  ap- 
pealed from,  nor  by  the  amunnt  claimed  in  the 
petition  or  connterclaimB,  but  is  determined  b; 
the  amount  that  actually  remains  in  dispute  Iw- 
tween  the  parties,  on  the  appeal,  and  snbject 
to  the  determination  by  the  appellate  conit  o( 
the  legal  questions  raised  by  the  record." 

In  Fire  Brick  Co.  v.  St  L.  Smelting  &  Kef. 
Co.,  48  Mo.  App.  634,  the  court  used  this  lan- 
guage: 
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"When  tbe  object  of  the  goit  la  not  to  obtain 
*  money  jud{;ment  but  other  relief  (in  titis  case 
an  injunction),  the  amount  involved  must  be  de- 
termined by  the  value  in  money  of  the  relief  to 
the  plaintiff,  or  of  tbe  loss  to  tbe  defendant 
should  the  relief  be  granted,  and  vice  versa 
should  the  relief  be  denied.  If  either  is  neces- 
sarily in  excess  of  the  sum  within  the  appellate 
jurisdiction  of  this  court,  then  the  Supreme 
Court  has  exclusive  cognixance  of  the  appeal." 

See,  also,  Oraton  v.  Huntzlnger,  177  S.  W. 
816:  Bowles  V.  Troll,  282  Mo.  377,  171  S. 
W.  326;  Walker  v.  Ozark  Cooperage  Co.,  179 
S.  W.  948. 

The  plaintiffs  on  this  appeal  are  seeking, 
as  the  principal  part  of  their  relief,  and  If 
successful  will  accompllsli,  not  only  tbe  re- 
straining of  the  Issuance  of  special  tax  bills 
against  their  own  property,  but  the  issuance 
of  any  and  all  special  tax  bills  for  the  build- 
ing of  this  sewer  under  and  by  virtue  of  this 
ordinance  and  by  the  sewer  district  as  now 
constituted.  The  special  tax  bills,  if  issued, 
will  equal  the  cost  of  the  sewer,  and  amount 
to  at  least  $25,000.  Any  number  of  Interest- 
ed taxpayers  may  maintain  an  Injunction  to 
restrain  the  making  of  public  Improvements, 
whatever  may  be  the  cost  thereof.  If  not  au- 
thorized by  law,  when  the  same  Involves  the 
expenditure  of  money  collected,  or  to  be 
collected,  by  means  of  taxation,  general  or 
special,  and  as  incidental  thereto  restrain  the 
collection  of  such  taxes.  Gaston  v.  Lamkin, 
115  Mo.  20,  21  S.  W.  1100.  The  amount  In 
dispute  in  such  cases  seems  obviously  to  be 
the  value  of  the  Improvements  as  determin- 
ing the  amount  of  taxes  to  be  raised. 

[2]  The  plaintiffs  also  asked  a  transfer  of 
this  appeal  on  the  ground  that  a  constitu- 
tional question  Is  Involved.  Such  constitu- 
tional question  seems,  however,  to  have  been 
raised  for  the  first  time  by  the  motion  for 
new  trial.  Since  there  is  no  reason  why 
plaintiffs  should  not  have  invoked  their  con- 
stitutional rights.  If  any  were  being  invaded, 
befoi«  or  at  the  trial,  their  attempt  to  in- 
ject sncb  question  into  this  case  came  too 
late,  and  no  such  question  is  involved.  Speer 
V.  Railroad,  264  Mo.  266,  174  S.  W.  381; 
Lohmeyer  v.  Cordage  Co.,  214  Mo.  686,  113 
S.  W.  1108;  Hartzler  v.  MetropoUtan  St  By. 
Co;,  218  Mo.  562,  117  S.  W.  1124. 

On  account  of  the  crowded  docket  of  tbe 
Supreme  Court  and  the  necessary  delay 
caused  by  transferring  an  appeal  to  that 
court,  we  do  so  reluctantly,  let  as  that 
court  must  be  the  final  arbiter  of  all  such 
questions,  we  should  and  do  resolve  our 
doubts  as  to  our  Jurisdiction  in  favor  of  a 
transfer  of  the  case  to  that  court 

This  cause  will  therefore  be  transferred  to 
tbe  Supreme  Court 

BOBBRTSON,  P.  J.,  and  FABRINGTON, 
J.,  concur. 


STATE  v.  BROWN.    (No,  1787.) 

(Springfield   Court   of   Appeals.      Missouri. 
April  15,  1916.) 

1.  Ceiminai.  Law  <S=»1090(11)— Appsait-Nh- 
ckssity  of  blix  07  exceptions. 

Such  matters  as  occur  at  the  trial  of  a 
criminal  case  must  be  made  part  of  the  record 
by  bill  of  exceptions  tbe  same  as  in  civil  cases. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law  Cent  Dig.  §§  2820,  2928,  3204;  Dec  Dig, 
«g=1000(U).] 

2.  Indictment  awd  Information  «=s»189(2)— 
Conviction  of  Lessee  Deqeee  of  Offense. 

An  information  for  felonious  assault  will 
support  a  conviction  of  common  assault 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §1  585,  589;  Dec 
Dig.  ®=»189(2).]  ■^    "        ' 

Error  to  Circuit  Court  Howell  County; 
W.  N.  Evans,  Judge. 

Alma  Brown  was  convicted  of  assault,  and 
brings  error.    Affirmed. 

PAHRINGTON,  J.  Appellant  was  prose- 
cuted and  convicted  In  the  «;ircult  court  of 
Howell  county.  The  charge  in  the  informa- 
tion was  that  of  felonious  assault  with  an 
umbrella.  The  jury  found  the  defendant 
guilty  of  common  assault  and  assessed  hei 
punishment  at  imprisonment  in  the  county 
jail  for  a  period  of  six  months. 

[1]  Only  the  record  proper  is  before  us  for 
review.  There  is  no  bill  of  exceptions  con- 
tained among  tbe  papers  constituting  tbe  re- 
turn of  the  circuit  clerk  of  Howell  county  to 
the  writ  It  Is  true  the  instructions  are 
set  out,  but  e^en  though  there  were  a  biU  of 
exceptions  before  us,  no  error  in  the  instruc- 
tions would  be  available  to  appellant  be- 
cause no  exceptions  appear  to  have  been  pre- 
served. However,  such  matters  as  occur  at 
the  trial  of  a  criminal  case  must  be  made  a 
part  of  the  record  by  bill  of  exceptions  the 
same  as  in  civil  cases.  State  v.  Page,  212 
Mo.  loc.  cit  236,  HO  8.  W.  1067;  KeUey-s 
Crim.  .Law  and  Practice  (3d  Ed.)  p.  882. 

[2]  Tbe  information  properly  charges  an 
offense  under  our  laws.  The  record  shows 
tbe  presence  and  participation  of  tbe  defend- 
ant in  the  trial,  the  fact  that  defendant  was 
arraigned  and  pleaded  not  guUty  before  a 
Jury  of  12  qualified  Jurors  prc^erly  impan- 
eled, sworn  and  charged,  and  that  the  ver- 
dict is  good  on  its  face,  assessing  a  punish- 
ment permitted  by  the  common  assault  stat- 
ute. Section  4484,  B.  S.  1909.  And  it  is 
settled  that  an  information  for  felonious  as- 
sault will  support  a  conviction  of  common 
assault  State  v.  Grimes,  29  Ma  App,  loc, 
cit  472;  State  y,  Wilson,  126  Mo.  App.  302, 
103  S.  W,  110, 

Finding  no  error,  the  Judgment  of  convic- 
tion is  afilrmed.  Tbe  ease  is  remanded  to 
the  circuit  court  of  Howell  county,  and  the 
defendant  is  ordered  to  appear  before  said 
court  on  the  first  day  of  its  next  regular 
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term,  to  be  held  at  West  Plains,  Mo.,  to  the 
end  that  the  judgment  of  conTictlon  be  fully 
executed. 

ROBERTSON,  P.  J.,  and   STURGIS,   J., 
concur. 


WONDERLT  ▼.  MTTLE  &  HATS  INV.  00. 
et  aL     (No.  14274.) 

(St  Louis  Court  of  Appeals.    Missouri.     April 
4,  1916.    Rehearing  Denied  April  18,  1916.) 

1.  Trial   «=9l09—NoNSun>— Admissions   bt 

CODNSEL. 

Where  statements  of  plaindS's  counsel  in 
opening  his  case  amount  to  admissions  of  fact 
the  existence  of  wliich  precludes  a  recovery,  the 
court  is  justified  in  granting  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent. 
Dk.  H  91.  270,  367,  388,  395 ;   Dec.  Dig.  «=» 

2.  comfbomisk   and   settlement  «=>16(1)— 
Operation   and   Effect— Concltjsivenesb. 

Where  plaintiff  entered  Into  a  partnership 
arrangement  with  the  defendants  for  the  pur- 
chase of  corporate  stock  on  their  joint  account 
and  later,  upon  hearing  that  the  corporation 
was  insolvent,  demanded  an  accounting  with 
the  defendants  and  that  the  defendants  take  and 
pay  for  one-half  the  stock,  the  account  purport- 
ing on  its  face  to  be  a  final  settlement  and  dis- 
tinctly affirming  the  original  transaction,  be- 
ing unimpeached,  precludes  an  action  for  damag- 
es for  fraud  in  the  original  transaction. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  K  64-68,  62-66; 
Dec.  Dig.  <e=»16(l).] 

8.   COMFBOMISK    and     SETTLEMENT     «=»6(1)   — 

Consideration. 

Where  the  original  agreement  for  the  pur- 
chase of  stock  did  not  operate  to  make  the  de- 
fendants liable  to  plaintiff  for  one-baU  of  the 
purchase  price  of  the  stock,  by  paying  it  in  the 
settlement  of  the  partnership  transaction  they 
did  what  they  were  not  bound  to  do,  and  such 
payment  constituted  a  sufiBcient  consideration 
for  the  settlement  of  all  claims  arising  out  of  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  {{  85,  ^  44-^9; 
Dec.  Dig.  «=»6(1).] 

Error  to  St  Lonls  Circuit  Ooort;  Danl  D. 
Fisher,  Judge. 

"Not  to  be  officially  pnbllahed." 

Action  by  Charles  P.  Wonderly  against 
Little  &  Hays  Investment  Company  and  an- 
other. Judgment  for  defendants,  and  platn- 
tlfC  brings  error.    Afflrtned. 

See,  also,  186  Mo.  App.  76,  171  8.  W.  664. 

Christy  M.  Farrar  and  Vital  W.  Gareecbe, 
both  of  St  Louis,  for  plaintiff  in  error. 
Franklin  Ferrlss  and  Henry  T.  Ferrlss,  both 
of  St  Louis,  for  defendants  In  error. 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  false  and  fraudulent 
representations  diarged  to  have  been  made 
to  plalnttff  by  defendants  in  and  about  a 
transaction  relating  to  the  purdiase  of  cer- 
tain corporate  stock.  The  suit  was  instituted 
against  the  Little  &  Hays  Investment  Com- 
pany and  William  C.  Little.    The  latter  died 


during  the  pendency  of  tbe  Uttgatlon,  and 
the  cause  has  been  revived  against  tbe  admin- 
istrator, Alden  H.  Little.  This  is  tlie  sec- 
ond suit  prosecnted  by  plaintiff  on  tbe  same 
demand,  plaintiff  having  suffered  a  nonsuit 
in  tbe  prior  action.  When  the  cause  came 
on  for  trial  in  the  circuit  court,  and  after 
tbe  impaneling  of  tbe  Jnry  and  the  making 
of  an  opening  statement  by  counsel  for  plain- 
tiff, the  ooort,  on  motion  of  defendant's 
counsel,  again  forced  plaintiff  to  a  nonsnit; 
and  after  unsuccessfnlly  moving  to  aet  the 
same  aside,  plaintiff  appealed  to  this  court. 

The  amended  petition  alleges  that  the 
original  defendants  were  engaged  In  tbe  bnal- 
ness  of  buying  and  selling  stocks,  IxmdB,  and 
other  securities  in  tbe  dty  of  St  Louis;  and 
that  plaintiff  is  the  owner  of  50  shares  of 
the  preferred  stock  of  a  Missoarl  corpora- 
tion known  as  the  Tennent  Shoe  Company, 
of  the  value  of  $100  each,  which  the  defend- 
ants sold  to  plaintiff  on  or  about  Febroaiy 
24,  1905.  And  It  is  alleged  that  at  tbe  time 
of  the  purchase  of  such  stock  by  plaintiff 
defendants  were  the  owners  of  at  least  100 
shares  of  this  stock  and,  being  desirous  of 
selling  the  same,  offered  tbe  stock  to  plain- 
tiff and  "Induced  him  to  enter  into  a  partner- 
ship arrangement  with  tbe  defendants  by 
which  the  defendants  were  to  purchase  said 
one  hundred  shares  of  stock  for  tbe  Joint  ac- 
count of  tbe  plaintiff  and  defendants,  and 
the  plaintiff  and  defendants  were  to  be 
charged  equally  with  the  purdiase  of  said 
stock  for  the  joint  account  of  himself  and 
the  defendants,  the  stock  to  be  sold  ont  at 
such  price  as  might  be  agreed  upon  between 
the  plaintiff  and  defendants,  and  any  and  all 
profit  or  loss  on  tbe  same  was  to  be  equally 
divided  between  tbe  plaintiff  and  defend- 
ants, and  that  the  plaintiff  was  to  be  allowed 
Interest  at  6  per  cent  on  the  amount  due 
from  time  to  time." 

It  is  alleged  that  prior  to  entering  into 
this  "partnership  arrangement,"  and  as  an 
inducement  to  plaintiff  to  enter  into  tlie 
same,  defendants  falsely  represaited  tbat 
they  were  acting  as  brokers  for  tbe  sale  of 
this  stock,  and  that  they  pn^wsed  the  part- 
nership arrangement  because  they  considered 
the  stock  a  good  investment  and  wanted  to  ac- 
quire some  of  it  themselves.;  bat  tbat  de- 
fendants were  then  in  truth  the  owners  of 
tbe  stock,  for  wMch  they  bad  paid  less 
than  par  value,  but  concealed  this  f  rran  plain- 
tiff and  fraudulently  pretended  to  purchase 
tbe  same.  And  it  is  further  alleged  that 
to  Induce  plaintiff  to  enter  into  the  partner- 
ship arrangement,  defendants  exhibited  a 
certain  statement  of  the  Tennent  Shoe  Com- 
pany shovrlng  its  assets  and  liabilities,  and 
Imowingly  made  certain  false  representationa 
concerning  the  same  and  respecting  the  finai^ 
clal  condition  ol  said  Tennent  Sboe  Com- 
pany, 

And  it  is  averred  tbat  "shortly  prior  to 
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January  18,  1906,  It  became  generally  knowd 
that  the  Tennent  Shoe  Company  was  In- 
solvent and  ita  atodc  worthless,  and  In  the 
light  thereof  plaintiff  asked  the  defendants 
to  wind  up  and  pay  him  what  they  owed 
nnder  the  aforesaid  partnership  arrangement 
for  money  advanced  by  him,"  and  that  on 
or  about  January  18,  1906,  the  defendants, 
after  taking  into  account  interest  dne  and 
dividends  fi«celved  npon  >the  stock,  owed 
plaintiff  $4,928.34  for  moneys  advanced  for 
defendants  nnder  the  partnership  arrange- 
ment, as  security  for  whldi  plaintiff  held  60 
shares  of  the  stock;  and  that  the  partnership 
arrangement  was  thereupc«  terminated,  de- 
fendants taking  60  shares  of  the  stock,  and 
plaintiff  60  shares  thereof,  defendants  pay- 
ing to  plaintiff  the  sum  of  $4,928.84,  and 
plaintiff  giving  the  defendants  the  foUowlng 
receipt,  via.: 

"Jan.  18,  1906. 
'KJharles  P.  Wonderly  in  Account  with  little  A 
Hays  Investment  Co.  and  Charles  P.  Won- 
derly, 

Dr. 
190& 
Teb.    14.    100  Tennent   Shoe   Pfd. 

at  100 $10,OOOjOO 

1906. 
Jan.    1&    Interest  to  date,  9% .... 


656.67 


1906. 
March  1. 
June     1. 
Sept     1. 
Dec      1. 

1906. 
Jan.    18. 

Jan.    18. 


Or. 


$10,656.67 


Dlv.  100  Tennent  Pfd.. .  $     176.00 

Div.  100  Tennent  Pfd...  176.00 

Div.  100  Tennent  Pfd.. .  176.00 

Div.  100  Tennent  Pfd...  176.00 

60  shares    taken    np   by 

Charles  P.  Wonderly. .  4,92a33 
60  shares    taken   up   by 

Little  &  Hays 4,02&34 


$10,000.00 

"B.  &  O.  E.  Jan.  18,  1906.  Beceived  $4,928.- 
34  in  settlement  of  above  account. 

"Charles  P.  Wonderly." 

(The  last  total  stated  in  the  above  account,  to 
wit,  $10,000  is  evidently  a  typographical  error 
and  ahoold  be  $10,556,67.) 

And  it  is  alleged  that  at  the  time  of  the 
alleged  representations  by  defendants,  and  at 
all  times  thereafter,  the  stock  was  Worthless, 
and  that  plaintiff  was  damaged  in  the  sum 
of  $6,000,  for  which  he  prays  Judgment. 

The  separate  answers  of  the  defendants 
gl)eclfically  deny  the  facts  alleged  to  consti- 
tute the  fraud  charged,  and,  among  other 
things,  allege  that  prior  to  the  partnership 
arrangement  plaintlfl  i>er8onally  inveetlgated 
the  flnandal  condition  of  the  Tennent  Shoe 
Company  and  agreed  to  purchase  100  shares 
of  its  stock  on  condition  that  his  son  be  ein- 
ployed  by  that  company,  and  that  the  agree- 
ment ultimately  made  between  plaintiff  and 
defendants  came  about  by  reason  of  plain- 
tiff's expressed  desire  to  reduce  his  actual 
purchase  to  50  shares  bnt  nevertheless  ap- 
pear as  the  owner  of  100  Glares  on  the  books 
of  the  company.    And  defendants  set  up  that 


the  settlement  of  January  18, 1906,  was  made 
with  full  knowledge  of  the  facts,  and  consti- 
tutes a  complete  settlement  and  discharge 
of  all  claims  and  demands  of  plaintiff  in  the 
premises. 

The  reply  denies  that  idaintlff  "made  any 
settlement  of  the  claim  set  forth  In  his  peti- 
tion, and  that  there  was  any  consideration 
therefor";  and  denies  that  the  settlement 
was  made  with  knowledge  of  the  facts,  aver- 
ring that  plaintiff  thereafter  discovered  the 
fraud  alleged. 

After  the  impaneling  of  the  Jury,  plain- 
tiff's counsel  made  an  opening  statement  of 
the  facts  relied  upon  to  support  the  allega- 
tions of  the  petition.  And  after  defendant 
had  moved  for  judgment  on  the  petition  and 
opening  statement,  plaintiff's  counsel  was  al- 
low«d  to  make  a  further  statement  From 
these  statements  it  appears  that  the  repre- 
sentations relied  upon  consisted  of  oral  rep- 
resentations said  to  have  been  made  by  Wil- 
liam C.  little,  now  deceased,  in  a  conversa- 
tion had  between  him  and  plaintiff,  though 
it  is  said  that  one  Hay>i,  an  officer  of  defend- 
ant corporation,  was  present.  Belative  to  the 
settlement  it  was  stated  that  on  or  about 
January  18,  1906,  "or  within  a  week  after 
the  newspaper  articles  came  out  concerning 
the  bad  showing  of  the  Tennent  Shoe  Com- 
pany and  the  fact  that  they  appeared  to  be 
insolvent,  Wonderly  went  down  to  Little  & 
Hays'  office  and  asked  that  the  $5,000  which 
he  had  advanced  for  their  Joint  account  be 
turned  over  to  him  and  that  they  take  back 
the  60  shares  of  stock  which  he  held  for 
their  Joint  account,"  and  that  the  settlement 
mentioned  in  the  petition  was  the  settlement 
that  was  obtained  at  that  time ;  that  plaintiff 
"later  felt  that  he  was  entitled  to  damages 
for  the  60  shares  which  he  still  held,  on  ac- 
count of  the  fraudulent  representations  in 
this  statement." 

The  court,  having  heard  arguments  on  de- 
fendant's motion,  and  having  considered  the 
same,  ordered  that  the  motion  be  sustained; 
and  thereupon  plaintiff  took  his  nonsuit.  The 
record  discloses  that  the  court  placed  its  rul- 
ings ui>on  the  ground  that  the  settlement  be- 
tween plaintiff  and  defendants  set  up  In  the 
petition  and  referred  to  by  counsel  in  his 
opening  statement,  precluded  a  recovery  by 
plaintiff  in  this  action. 

[1,2]  Plaintiff  InsistK  the  law  does  not 
sanction  the  course  pursued  by  the  trial 
court' in  forcing  plaintiff  to  a  nonsuit  with- 
out giving  him  an  opportonlty  to  introduce 
his  evidence.  Bat  we  cannot  accede  to  this. 
Where  statements  of  plaintiff's  counsel,  In 
opening  his  case,  amoimt  to  admissions  of 
facts  the  existence  of  which  precludes  a  re- 
covery, the  court  is  Justified  in  refusing  to 
permit  the  case  to  proceed  further.  See 
Pratt  T.  Conway,  148  Mo.  291,  49  S.  W.  1028, 
71  Am.  St  Rep.  602;  Tootle  v.  Buckingham, 
190  Ma  183,  88  S.  W.  619;  Ashurst  v.  Lo- 
hoefner,  170  Mo.  App.  327,  166  S.  W.  805.    It 
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is  tnie  that  In  Boss  t.  BaUvay,  112  Mo.  4S, 
20  S.  W.  472,  it  Is  said  ttiat: 

"Statements  made  by  an  attorney  at  the  open- 
inrt  of  the  trial,  as  to  wbat  be  expects  to  prove, 
do  not  amount  to  admissions.  Tliey  bind  no 
one," 

And  see  FllUngham  ▼.  Transit  C<x,  102  Mo. 
App.  loc.  dt.  579,  77  8.  W.  314;  Wasmer  v. 
Ballroad,  166  Mo.  App.  loc  dt.  218,  148  S. 
W.  155.  Bnt  under  ttie  later  decisions  of  tbe 
Snpreme  Conrt  cited  above  it  is  clear  tbat 
statements  of  connsel  as  to  the  facts  relied 
upon  to  establish  the  plaintiff's  case,  which 
show  that  a  recovery  cannot  be  had  in  the 
action,  may  be  treated  as  admissions  against 
plaintiff's  Interest;  and  that  the  court  may 
accept  such  facts  as  conceded,  and  act  there- 
upon. It  may  be  otherwise  where  the  state- 
ments are  not  of  such  diaracter  as  to  make  it 
proper  to  give  them  the  force  of  admissions. 
But  if  counsel,  as  here,  is  accorded  full  op- 
portunity to  state  and  does  state  the  facts 
relied  upon,  and  they  are  such  as  to  pre- 
clude a  recovery,  why  should  the  court  go 
through  the  formality  of  having  evidence  In- 
troduced to  establish  such  conceded  facts? 

In  the  case  before  ns  the  petition  avers  and 
the  statement  of  counsel  shows  that  a  settle- 
ment of  the  partnership  account  was  had 
after  plaintiff  had  learned  of  the  alleged  in- 
solvency of  the  Tennent  Shoe  Company.  If 
it  be  true  that  defendants,  about  a  year  prior 
thereto,  made  false  representations  of  facts 
relative  to  the  value  of  the  stoclc  in  question, 
plaintiff  must  have  known  this  when  he  made 
the  settlement,  or  at  any  rate  was  in  pos- 
session of  such  facts  as  to  put  him  on  in- 
quiry. He  pleads  that  it  had  become  general- 
ly known  that  the  shoe  company  was  insol- 
vent and  the  stock  worthless,  and  that  "in 
the  light  thereof  he  demanded  that  defend- 
ants wind  up  the  partnership  arrangement 
and  pay  him  what  they  owed  him  for  money 
advanced  thereunder.  This  was  done,  de- 
fendants paying  plaintiff  $4,928.34  in  settle- 
ment of  the  partnership  account  That  this 
settlement,  standing  as  it  does  nnlmpeached, 
precludes  a  recovery  in  this  action,  we  think 
cannot  be  doubted. 

Plaintiff  had  advanced  $10,000  for  the  par- 
cliase  of  this  stock  on  the  Joint  account 
When  he  came  to  settle  with  defendants  he 
might  have  repudiated  the  entire  transaction 
and  brought  suit  for  the  whole  amount  of  bis 
loss,  if  the  allegations  of  his  petition  he 
true.  If  he  had  a  claim  for  damages  fair 
fraud  in  the  transaction  that  was  the  time  to 
assert  it.  This  he  did  not  do,  but  demanded 
tliat  the  account  between  him  and  defend- 
ants be  settled  by  defendants  "taking  up" 
one-half  of  the  stodc,  paying  therefor  $4,- 
928.34.  And  to  tills  form  of  settlement  de- 
fendants acceded,  and  paid  the  amount  de- 
manded. 

Plaintiff  in  error  urges  that  it  was  com- 
petent for  him  to  adduce  evidence  to  show 


that  the  <datm  now  aaaerted  was  not  intended 
to  be  included  within  this  settlement  and 
that  this  was  a  question  for  the  Jury.  The 
anthorities  relied  upon  by  jdaintiff  in  error 
do  not,  in  our  Judgment,  sustain  his  posi- 
tion; for  the  settl«nent  shows  upon  its 
face  that  it  was  intended  to  be  a  complete 
settlement  of  the  partnership  transaction. 
The  account  pleaded  distinctly  afBrms  the 
original  transaction,  reckons  with  the  items 
of  debit  and  credit  between  the  parties,  and 
states  a  balance  due  from  defendants  to 
plaintiff,  the  receipt  of  which  plaintiff  ac- 
knowledges In  settlement  of  the  account 

[3]  But  it  is  argued  that  the  amount  thus 
paid  by  defendants  was.  In  any  event  due 
and  owing  to  plaintiff,  and  that  there  was  no 
consideration  for  the  settlement  and  release 
of  the  claim  in  suit  But  this  position  we 
regard  as  untenable  under  the  admitted  fact& 
The  original  agreement,  counted  up<m,  did 
not  operate  to  make  defendants  liable  to 
plaintiff  for  one-half  of  the  purchase  price 
of  the  stock  (with  Interest,  and  less  accrued 
dividends)  on  demand.  And  when  defendants 
acceded  to  plaintiff's  demai>d,  and  paid  the 
aforesaid  sum  in  settlement  of  the  partnership 
transaction,  they  did  that  which  they  were 
not  then  bound  to  do;  and  such  payment 
constituted  a  sufficient  consideration  for  the 
settlement  of  any  and  all  claims  of  plaintiff 
arising  out  of  the  transaction  in  question. 

We  need  not  refer  to  other  questions  dis- 
cussed in  the  briefs. 

It  is  our  opinion  that  the  Judgment  should 
be  affirmed;   and  it  Is  so  ordered. 

RBXNOLDS,  P.  X,  and  NOBTONI,  J„  con- 
cur. 


STATE  V.  GBAHAM.     (No.  1890.) 

(Springfield  Court  of  Appeals,  MissourL    April 
15,  lOie.) 

1.  Criminai,  Law  «=s1004  —  Bight  of  Ap- 
PEAi/— Waiver  of  Objections. 

rnie  riirfat  of  appeal  in  a  criminal  case  is 
statutory,  and  is  not  governed  by  stipulations 
of  couuset 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  iSsalOOl.] 

2.  Cbiminai.  Law  «=»1131(7)—AppEALr— Dis- 
missal. 

Where  an  appeal  has  been  dismissed  be- 
cause of  insufficiency  of  the  record  to  confer 
jurisdlbtion,  it  will  not  be  reinstated  where  the 
time  for  supplying  defects  in  the  record  has 
passed. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  t  2986;  Dec.  Dig.  «=»1131(7).] 

8.  OmuiNAi,  Law   «C31131(7)  —  Appkai,  — 

DocKKTS— Notice. 

Ad  attorney  is  not  excused  by  the  failure 
to  receive  a  copy  of  the  printed  docket  from 
Imowing  or  ascertaining  the  day  when  hia  case 
is  set 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  f  2985 ;  Dec  Dig.  <g=s>1131(7).] 

Ai4>eal  from  Circuit  Court,  Wayne  Coun- 
ty; E.  M.  Dearing,  Judge. 
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B.  C.  Graham  was  convicted  of  an  of- 
fense, and  appeals.  Appeal  dismissed,  and 
defendant  moves  to  reinstate.  Motion  de- 
nied. 

V.  V.  Ing,  of  Greenville,  for  appellant. 

PER  CURIAM.  It  appears  that  the  de- 
fendant was  convicted  of  some  offense,  the 
character  of  which  Is  not  shown  by  the 
papers  before  us,  and  sentenced  to  pay  a  fine 
of  $300. 

All  that  was  filed  In  this  court  by  the  de- 
fendant in  an  attempt  to  perfect  an  appeal 
is  a  certified  copy  ot  the  Judgment  and  order 
granting  an  appeal.  This  was  filed  with  the 
clerk  of  this  court  on  June  16,  1915,  and  the 
case  was  docketed  in  accordance  with  sec- 
tion 2079,  R.  S.  1009,  for  the  October  term 
following.  At  the  October  term  a  certificate 
of  the  trial  Judge  was  filed  by  the  attorney  for 
the  appellant,  as  provided  by  law,  stating 
that  the  court  stenographer  was  unable  to 
complete  the  transcript  of  the  evidence  in 
time  for  the  cause  to  be  submitted  at  our 
October  term,  and  we  thereupon  continued 
the  cause  to  our  March  term,  1916 ;  the  case 
being  docketed  for  submission  on  the  2l8t  day 
of  March,  1916.  Tba  case  was  docketed  In 
accordance  with  the  provisions  of  section 
2079,  and  when  reached  on  the  docket  and 
called,  It  appearing  that  nothing  had  been 
filed  except  a  certified  copy  of  the  Judgment, 
in  which  we  observe  no  defect,  and  order 
granting  an  appeal,  the  cause  was  dismissed. 

We  held  in  the  case  of  State  v.  Faith,  180 
Mo.  App.  484,  166  S.  W.  649,  that  the  "short- 
form"  method  of  appeal  Is  not  available  in 
criminal  cases;  the  law  requiring  a  perfect 
transcript  of  the  record  and  proceedings  of 
the  trial  court  Subsequent  to  the  rendition 
of  that  decision  the  Supreme  Court,  In  State 
V.  Conners,  258  Mo.  330,  167  S.  W.  429,  ex- 
pressly affirmed  the  correctness  of  this  rul- 
ing. 

The  attorney  for  the  appellant  now  files  a 
motion  asking  that  we  set  aside  our  order  of 
dismissal  and  reinstate  the  case,  and  the 
prosecuting  attorney,  representing  the  re- 
spondent, agrees  that  tills  motion  may  be 
sustained. 

[1,  2]  The  right  of  appeal  is  statutory,  and 
is  not  to  be  governed  by  stipulations  of  coun- 
seL  Tbe  law  prescribes  the  manner  In  which 
Jurisdiction  may  be  conferred  on  this  court 
and  the  time  within  which  the  necessary 
steps  to  invoke  oar  Jurisdiction  must  be 
taken.  Those  steps  have  not  been  taken  at 
all  in  this  case;  and,  were  we  to  reinstate 
the  case,  we  would  have  nothing  before  us 
save  the  "short-form"  transcript,  which  un- 
der the  authorities  hereinbefore  dted  oour 
fers  no  Jurisdiction  in  a  criminal  case,  and 
the  time  for  bringing  the  case  here  on  a  full 
transcript  has  long  since  expired.  It  would 
therefore  be  useless  for  us  to  sustain  the 
motton  filed. 


[S]  In  this  connection  It  may  be  well  to 
call  attention  to  the  fact  that  the  statute 
fixes  the  time  cases  are  to  be  docketed,  and 
attorneys  must  know  that,  when  a  cause  ut 
appealed  in  time  to  make  it  returnable  to  a 
certain  term  of  the  appellate  court,  It  will  be 
docketed  tn  this-  court  for  hearing  at  the  re- 
turn term. 

It  is  suggested  in  support  of  the  motion  fil- 
ed that  the  attorney  for  the  appellant  did 
not  receive  a  copy  of  the  printed  docket 
showing  when  this  case  was  set  for  argn- 
ment.  Kven  though  counsel  failed  through 
some  mistake  or  miscarriage  to  receive  a 
copy  of  the  printed  docket  from  the  clerk  of 
this  court,  this  would  not  relieve  him  of  the 
duty  of  knowing  that  his  case  would  be  on 
our  docket  for  submission  at  the  return  term 
of  his  case ;  and  especially  is  this  tme  where 
the  attorney  knows  that  the  cause  has  been 
continued  at  a  former  term  of  this  court.  It 
is  the  duty  of  an  attorney  to  know  the 
things  the  law  requires  him  to  know  about 
his  litigation  in  the  appellate  court,  and,  as 
he  must  know  from  the  statute  that  his  case 
has  been  docketed  at  least  40  days  before 
the  beginning  of  the  term,  he  will  be  required 
to  ascertain  the  day  on  which  his  case  is  set, 
even  though,  as  claimed  In  this  motion,  he 
failed  to  receive  a  c<^y  of  our  docket 

The  motion  to  set  aside  the  order  of  dis- 
missal Is  denied. 


MERRILL  V.  JOHNSON.    (No.  1689.) 

(Springfield  Court  of  Appeals.    Missouri.    April 
16,  1916.) 

1.  Appeal  and  Ebrob  «=»581(3)  —  Recobd  — 
Bill  of  Exceptions. 

Where  neither  the  record  nor  abstract  of 
bill  of  exceptions  show  the  trial  judge  signed 
the  bill,  the  defect  is  fatal. 

[Kd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  2579,  2680,  2801 ;  Dec.  Dig. 
«S=581(3).] 

2.  BiLLJS  AND  Notes  <8=»489(7)  —  Action  — 
Pleadtno — Vabiance. 

A  defense  alleging  a  verbal  agreement  tiiat 
the  note  saed  on  was  merely  conditional  held  de- 
feated by  testimony  of  defendant  that  the  agree- 
ment was  reduced  to  writing,  with  defendant'i 
admission  that  the  written  agreement  was  chang- 
ed after  the  other  party  had  signed  it 

[Ed.  Note,— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  J  1641 ;  Dec.  Dig.  «=»489(7).] 

3.  Appeal  and  Ebkob  «=>582(2)  —  Absibaoti 
of  Recobd — Settino  Out  DocuvENra 

Under  the  terms  of  rule  16  of  the  Conrti 
«f  Appeal  (181  S.  W.  vl),  the  admissibility  of 
documentary  evidence  not  set  out  in  full  in  the 
abstract  will  not  i>e  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2583 ;  Dec.  Dig.  <S=»582(2).] 

Appeal  from  Circuit  Court,  Camden  Coun- 
ty; C.  H.  Skinker,  Judge. 

Action  by  Frank  E.  Merrill  against  M.  T. 
Johnson.  From  a  Judgment  for  plalntiS,  de- 
fendant appeals.    Affirmed. 
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C  L.  Morgan,  of  Richland,  for  appellant 
S.  C,  Roach,  of  Llna  Creek,  and  Barney  Beed, 
of  Ulman,  for  respondent. 

FARRINGTON,  J.  [1]  The  abstract  fur- 
nished on  this  appeal  is  so  defective  that  we 
could  not  from  its  contents  intelligently  pass 
upon  the  law  or  the  merits  of  this  case  as 
tried  in  the  circuit  court  There  is  no  en- 
try showing  when  ttte  petition  was  filed,  and 
the  same  is  true  as  to  the  answer.  There  is 
notldng  in  the  printed  abstract  before  us, 
either  in  the  record  proper  or  in  what  we  as- 
sume in  the  abstract  of  the  bill  of  exceptions, 
to  ahow  that  the  trial  Judge  ever  signed  the 
bill.  This  is  fatal,  under  the  rule  announced 
in  LangstafT  v.  City  of  Webster  Groves,  246 
Mo.  loc.  dt  225,  151  S.  W.  456,  and  is  enough 
to  dispose  of  the  api>eaL 

[2]  From  the  evidence  before  us  we  gather 
that  the  suit  is  by  Frank  E.  Merrill,  the  in- 
dorsee of  a  note  given  by  the  defendant  to 
Charles  E.  Miller,  on  the  note.  The  defend- 
ant claims  that  she  went  with  Miller,  the 
payee,  in  her  own  conveyance  to  a  farmhouse 
that  she  was  in  charge  of,  and  stayed  there 
with  mm  over  night;  that  while  there  he 
ravished  her;  that  the  next  morning  she,  in 
company  with  him,  drove  back  to  her  home; 
that  on  the  way  she  left  the  conveyance  and 
went  Into  a  farmhouse  to  telephone  (as  she 
says)  for  an  officer;  that  she  did  not  get  one, 
and  came  back  to  the  conveyance,  and  drove 
on  with  Miller  to  her  home.  She  did  not  tell 
the  people  at  the  house  where  she  stopped  to 
telephone  that  she  had  been  ravished  by 
MlUer  the  night  before.  She  went  to  town 
and  procured  the  services  of  one  Warren,  who 
(she  says)  went  out  to  hnd  an  officer  to  ar- 
rest Miller,  but  who  failed  to  find  one.  She 
then  considered  herself  damaged  in  the  sum 
of  $500,  and  proceeded  to  flz  up  the  matter 
with  Miller  in  the  form  of  a  land  deal.  She 
became  the  purchaser  of  Miller's  farm,  and 
testifies  that  he  valued  it  at  about  $2,000, 
and  that  there  was  a  first  mortgage  securing 
a  note  for  $487  against  the  place.  The  rape 
and  land  deal  were  fixed  up  in  this  way:  In 
consideration  of  getting  the  farm  she  gave 
Miller  $1,000  in  cash  and  the  note  for  $500 
which  is  sued  on  herein.  There  being  a  note 
for  $487  tiecured  by  a  first  mortgage  on  the 
place,  this  practically  corresponds  with  the 
value  Miller  placed  on  the  farm.  According 
to  her  version,  It  was  understood  between 
them  tliat  if  he  (Miller)  paid  off  the  note  se- 
cured by  the  first  mortgage  (for  $487),  then 
she  was  to  pay  this  $500  note  in  suit  but  that. 
If  she  had  to  pay  off  the  $487  note  secured  by 
the  first  mortgage.  Miller  was  to  return  to 
her  the  $5(X)  note.  She  testified  that  she 
paid  off  tike  $487  note,  and  that  Miller  refus- 
ed to  return  the  $500  note,  and  she  therefore 
claims  that  the  consideration  for  the  note 
in  suit  has  wholly  failed.  Her  answer  al- 
leges  that   the   above-mentioned   agreement 


was  verbal,  but  on  the  witness  stand  she  tes- 
tified positively  that  It  was  a  written  agree- 
ment between  herself  and  Miller,  signed  by 
both,  and  she  produced  a  paper  or  papers 
purporting  to  evidence  such  agreement  Tlie 
court  excluded  the  written  agreement,  and 
no  offer  of  the  contents  appears,  nor  is  any 
copy  preserved  in  the  evidence  before  ns. 
Granting  that  her  ansvrer  pleaded  a  good  de- 
fense, her  own  testimony  defeated  that  de- 
fense, as  It  shows  that  the  agreement  she 
pleads  as  a  defense  was  verbal,  while  she 
testifies  that  the  agreement  was  reduced  to 
writing;  and  she  also  admits  that  this  writ- 
ten agreement,  which  Miller  had  signed,  was 
changed  after  Miller's  signature  was  affixed 
thereto. 

[3]  We  find,  also,  that  there  was  Introanced 
in  evidence  by  the  plaintiff  the  warranty  deed 
from  Miller  to  the  defendant  which  contain- 
ed a  Clause  as  to  the  $487  first  mortgage  note 
and  evidence  bearing  upon  the  question  ten- 
dered by  defendant's  answer.  The  only  ref- 
erence In  the  printed  abstract  to  this  war- 
ranty deed  is  the  following: 

"Plaintiff  then  offered  to  read  in  evidence  Um 
deed  from  Charles  E.  Miller  to  M.  V.  Johnson, 
the  defendant  Defendant  objected  to  the  read- 
ing of  the  deed  tor  the  reason  it  coold  not 
throw  any  light  on  the  transaction.  The  court 
overruled  the  objection.  Defendant  then  and 
there  excepted  to  the  action  of  the  court  in  over- 
ruling the  objection." 

The  court's  action  in  refusing  defendant's 
instruction,  and  giving  the  instruction  which 
was  given  of  its  own  motion,  amounted  to 
a  demurrer  to  defendant's  evidence  as  a  de- 
fense to  this  action.  Before  we  can  say  er- 
ror was  committed,  there  must  be  a  substan- 
tial compliance  with  our  rule  15  (181  S.  W. 
vi).  The  warranty  deed  was  objected  to  as 
inadmissible  and  Its  construction  called  in 
question. 

There  Is  no  merit  in  the  defense  to  this 
action.    The  Judgment  is  affirmed. 

BOBBBTSON,  P.  J.,  and  STOBOIS.  J., 
concur. 


FBBQUSSON  v.  COMFOBT  et  aL 
(No.  12687.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 

4,  191&     Beheanng  Denied  April 

18,  191B.) 

1.  BEPuevnr  ^»10— Who  Susjaov— Posaxs- 

SION    OF   PEOPKBTY. 

Replevin  cannot  be  maintained  against  a 
party  not  in  possession  of  the  property  when 
suit  is  instituted. 

[Ed.    Note. — For   other   cases,    see   Replevin. 
Cent  Dig.  H  09-82;    Dec.  Dig.  «=>10.] 

2.  Pleading  i&=53C(l)— Admisbions— EStkct. 

Ordinarily  one  is  bound  by  the  allegationa 
of  his  pleading. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
—     "  81,  84,  85;    Dec  Dig.  <»=986(l)!l 
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8.  PucAj>ino  4s>a60)— ADiaBBioif»— BrracT. 
An  action  in  repleyin  la  sui  generis,  bo  that 
the  ^Iletption  as  to  the  value  of  the  property, 
while  evidence,  is  not  conclusive  as  to  the  value, 
since  Rev.  St  1909,  f  2637,  requires  the  value 
to  be  stated  in  the  affidavit,  and  ia  required 
merely  for  the  purpose  of  fixing  the  replevin  or 
forthcoming  bond. 

[Ed.  Kote.— For  other  eaaea,  aee  Pleading, 
Dec  Dig.  «=>36(2).] 

4.   RBFIXTIK    «S>106  —   AI.TBBNATIVK     JUDG- 

i«wif— VATitrB— Time  of  DE-nsBiaNATioN. 
In  a  replevin  action,  the  value,  which  is 
not  the  real  issue  and  is  assessed  only  for  the 
purposes  of  an  alternate  jud^ent,  is  to  be  as- 
sessed as  of  the  date  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
0«Bt.  Dig.  II  416-423;   Dec  Dig.  «=»106.] 

Ow  Plkadino   «=»36(2)  —  Conoi.t7BITxnsb8  — 

SXATBUBRT  OF  YaLCX  XS  BbPUITIN. 

Under  Rev.  St.  1909,  g  2647.  providing  that 
if  the  plaintifF  in  replevin  fails  to  prosecute  his 
suit  diligently  the  jury  shall  assess  the  value  of 
the  property  taken,  it  is  evidently  contemplated 
that  the  plaintiff's  statement  as  to  the  valne  of 
the  property  shall  not  be  conclusive  where  evi- 
dence of  the  real  value  is  produced,  and  the 
plaintiff  should  not  be  made  to  suffer  for  inad- 
vertent mistake  in  stating  the  value. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  «=»36(2).] 

6.  Plbadino   «=386(2)  —  Conclubivknxss  — 
Statkment  of  Valub  in  Repixvin. 

Plaintiff  in  rrolevin,  who  has  erroneously 
alleged  the  valne  of  the  property,  diould  be  per- 
mitted to  testify  as  to  the  drcumstances  under 
which  the  affidavit  was  made  and  to  explain 
that  the  value  stated  was  the  original  purchase 
price. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  «S386(2).] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St.  Louis  Clrcolt  Court;  Gea 
O.  Hitchcock,  Judge. 

"To  be  officially  published." 

Replevin  by  Ella  M.  Fergusson  against 
Charles  D.  Comfort  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Zacbritz  &  Zacbrlts  and  Harmon  J.  Bliss, 
all  of  St  Louis,  for  appellant  Wm.  F. 
Smith  and  Henry  Hlgglnbotbam,  both  ot  St 
Louis,  for  respondents. 

AJjIiEN,  J.  Xliis  Is  an  action  In  replevin. 
The  trial  below  resulted  in  a  verdict  and 
Judgment  In  favor  ot  the  defendants,  and 
plaintiff  brou^t  the  case  bere  by  appeal. 
We  transferred  the  cause  to  the  SuiHreme 
Court  upon  the  theory  that  the  amount  in 
dispute  on  appeal  was  beyond  our  Jnrisdie- 
tlon.  See  Ferguson  v.  C<Hnfort,  159  Mo.  App. 
30,  139  S.  W.  218.  But  the  Supreme  Court 
beld  otherwise  and  retransfemed  It  to  this 
court.  See  Ferguson  v.  Comfort,  264  Ma 
274, 174  S.  W.  411. 

In  May,  1907,  one  Charles  D.  C<Hnfort,  one 
of  the  defendants  herein,  recovered  a  Judg- 
ment against  one  John  W.  Baker  and  anoth- 
er in  tbe  dnnilt  court  of  the  dt?  of  St  Lou- 
la,  for  the  sum  of  $5,132.25  and  costs.  Exe- 
ctition,  issued  upon  tills  Judgment,  was  plac- 


ed In  tbe  hands  ot  defendant  Nolte,  then 
sheriff  of  the  dty  of  St  Louis,  and  by  him 
levied  upon  certain  household  prc^>erty  lo- 
cated upon  the  premises  occupied  by  Baker 
and  his  wife,  Ella  M.  Baker,  in  ttte  city  of 
St  Louis.  Thereupon,  and  prior  to  the  re- 
moval of  the  property  from  the  premises 
aforesaid,  Ella  M.  Baker,  tbe  plaintiff  here- 
in— who  has  since  married  one  Fergusson — 
filed  with  defendant  Nolte,  as  sheriff,  a  third 
party  claim  to  the  property  so  levied  upon, 
averring  the  value  thereof  to  be  $6,000. 
Thereupon  Comfort,  the  execution  creditor, 
gave  an  IndemnlfyliiK  bond  In  the  sum  of 
$12,000,  as  provided  by  law;  and  the  defend- 
ant sheriff  was  proceeding  to  execute  the 
writ  In  bis  hands  when  plaintiff  Instituted 
this  action  in  replevin.  Upon  the  execution 
and  delivery  by  plaintiff  of  a  replevin  bond 
to  the  coroner,  that  officer  took  possession 
of  the  property  under  the  writ  of  replevin 
and  delivered  the  possession  thereof  to  pliiln- 
tlff.  The  property  was  never.  In  fact,  re- 
moved from  plaintiff's  premises. 

Both  in  her  petition  and  In  her  affidavit 
annexed  thereto^  plaintiff  stated  that  the 
pr(H)erty  was  of  tbe  value  of  $6,000.  nte 
separate  answers  of  defendants  Nolte  and 
Comfort  admit  this  to  be  the  value  thereof. 

Upon  the  trial  plaintiff  undertook  to  tes- 
tify as  to  the  circumstances  under  which  she 
signed  tbe  affidavit  annexed  to  the  petition, 
but  this  testimony  was  excluded.  Witness- 
es for  plaintiff,  however,  were  permitted  to 
give  testimony  relative  to  the  value  of  the 
property  from  which  It  appeared  that  the 
valne  thereof  at  the  time  of  the  trial  was 
about  $1,450. 

In  submitting  tbe  cause  to  the  Jury,  the 
court  refused  certain  instructions  requested 
by  plaintiff  and  gave  three  Instructions  of- 
fered by  defendants.  Tbe  first  of  these  di- 
rected a  verdict  for  defendant  Comfort 
The  second  virtually  directed  a  verdict  for 
defendant  Nolte,  for  it  told  the  Jury  that  If 
they  found  that  prior  to  the  institution  of 
this  action  plaintiff  filed  with  the  defendant 
sheriff  tbe  third  party  claim  shown  in  evi- 
dence, and  thereupon  the  sheriff  took  from 
defendant  Comfort  the  Indemnifyiug  bond 
read  in  evidence,  then  plaintiff  could  not  re- 
cover. 

The  third  instruction  for  defendant  told 
the  Jury,  in  substance,  that  if  they  found  a 
verdict  for  defendants  to  assess  in  favor  of 
defendant  Nolte,  and  state  in  tbe  verdict, 
the  present  value  of  the  property  and  the 
damages,  if  any,  sustained  by  said  defendant 
by  reason  of  the  taking  and  detention.  And 
the  instruction  told  the  Jury  that  it  was  ad- 
mitted hy  the  pleadings  that  the  value  of 
the  property  at  the  time  of  the  Institution  of 
the  suit  was  $6,000,  and  that  If  tbe  Jnrr 
found  that  any  depreciation  In  the  value 
thereof  had  occurred  between  the  date  of 
the  seizure  and  tbe  day  of  trial  then,  in,  as- 
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sesstng  Ita  present  value,  to  dednct  the 
amount  of  such  depreciation  from  $6,000; 
but  that  in  sucb  case  the  amount  of  the  de- 
preciation, if  any,  should  be  Included  in  the 
damages,  if  any,  that  the  Jury  might  find  to 
have  been  sustained  by  defendant  Nolte  by 
reason  of  the  taking  and  detention;  but  that 
If  the  Jury  found  that  the  property  had  suf- 
fered no  depreciation  between  the  time  of 
the  seizure  and  the  trial,  then  to  assess  the 
present  value  thereof  at  $6,000,  and  the  dam- 
ages for  the  taking  and  detention  at  one 
cent 

Under  these  instructions,  the  Jury  returned 
a  verdict  for  defendants  for  the  possession  of 
the  property,  assesfdng  the  value  thereof  at 
$6,000,  with  one  cent  damages  for  the  taking 
and  detention  thereof. 

[1]  The  action  could  not  be  maintained 
against  Comfort,  who  was  not  In  possession 
of  the  proi>erty  at  the  time  of  the  Institution 
of  the  suit.  And  plaintiff's  learned  counsel 
concede  that  having  elected  to  proceed  un- 
der the  "Sheriffs  and  Marshals  Act,"  appli- 
cable to  the  city  of  St  Ix>uis  (see  Bev.  Stat. 
1899,  pp.  2550-2553),  and  having  filed  her 
third  party  claim  thereunder,  and  an  Indem- 
nifying bond  having  been  duly  given  by  the 
execution  creditor,  plaintiff  could  not  main- 
tain an  action  of  replevin  against  the  sheriff 
for  possession  of  the  property;  that  her  rem- 
edy was  upon  the  Indemnifying  bond  (see 
Dodd  r.  Thomas,  69  Hoi  864;  Sallroad 
Company  v.  Castello,  30  Mo.  124);  and  that 
the  court  committed  no  error  hi  instructing 
the  Jm-y  accordingly.  However,  plaintiff 
complains  of  the  action  of  the  trial  court  In 
instructing  the  Jury  to  the  effect  that  the 
value  of  the  property  as  stated  in  the  peti- 
tion and  affidavit  was  conclusive  upon  the 
plaintiff.  This  is  the  important  question  In- 
volved in  the  appeal. 

[2,  S]  It  Is  true,  as  respondent  asserts,  that 
one  Is  ordinarily  bound  by  the  allegations  of 
his  pleading.  See  Railroad  v.  Iron  Works 
Co.,  117  Mo.  App.  loc.  cit.  1(54,  94  S.  W.  726, 
and  cases  dted.  But  the  action  of  replevin 
is  sul  generis,  and  the  application  of  this 
rule  to  the  present  case  may  well  be  doubt- 
ed. There  Is  ample  authority  for  holding 
that  In  any  event  the  allegation  of  value  in 
a  petition  in  an  action  of  replevin  is  to  be 
regarded  as  a  mere  matter  of  form  In  plead- 
ing (see  Bailey  v.  Ellis,  21  Ark.  488 ;  Hawk- 
ins V.  Johnson,  3  Black  [Ind.]  46;  18  Enc. 
PI.  &  Pr.  541;  Wells  on  Eeplevln  [2d  Ed.] 
f  680) ;  though  in  some  Jui-lsdictlons  the  al- 
legation of  value  appears  to  be  held  material 
(see  34  Cyc.  pp.  1472,  1473).  Our  statute  re- 
quires the  value  to  be  stated  In  the  affidavit. 
Section  2637,  Rev.  Stat.  1909.  This  .serves 
to  fix  the  amount  of  the  replevin  or  the 
forthcoming  bond,  and  Is  a  necessary  element 
of  the  affidavit  But  we  take  It  that  It  Is 
not  material  that  the  petition  allege  the 
value.  While  this  by  no  means  concludes  the 
matter  before  us,  we  are  constrained  to  hold 


that  the  value  stated  in  both  the  affidavit  and 
petition  herein  should  not  be  regarded  as 
conclusive  on  the  question  of  the  value  of 
the  property  at  the  time  of  the  trial. 

[4]  It  Is  undoubtedly  the  law  in  this  state 
that  the  value — which  is  not  the  real  issue 
In  this  action,  and  Is  assessed  only  for  the 
purposes  of  an  alternate  Judgment — ^is  to  be 
assessed  as  of  the  date  of  the  triaL  See 
Rlchey  v.  Bumes,  83  Mo.  362;  Hinchey  v. 
Koch,  42  Mo.  App.  230;  KendaU  Boot  &  Shoe 
Co.  V.  Bain,  46  Mo.  App.  loc.  dt  695,  596; 
Jennings  v.  Sparkman,  48  Mo.  App.  loc.  dt 
2S2;  Chemical  Co.  v.  Nickells,  66  Mo.  App. 
loc.  dt  686;  Bradley  v.  Campbell,  1S2  Mo. 
App.  loc.  dt  80,  111  S.  W.  614. 

[S]  The  value  stated  in  the  affidavit  and 
petition  Is  at  most  an  admission  of  the  value 
at  the  time  of  the  institution  of  the  suit  It 
is  true  that  If — as  appears  to  have  been  con- 
ceded on  the  trial  of  this  cause — there  is  no 
ai^redable  depreciation  in  the  property  be- 
tween the  time  of  the  seizure  and  the  day  of 
trial.  It  may  seem  proper  to  give  fuU  effect 
to  such  admission  to  fix  the  value  at  the 
time  of  trial.  But  we  think  that  to  give  ef- 
fect to  the  intent  and  spirit  of  the  statute, 
and  secure  a  Just  and  fair  alternative  judg- 
ment thereunder,  nothing  short  of  an  un- 
equivocal admission  of  the  value  at  the  time 
of  the  trial  should  be  permitted  to  take  the 
place  of  an  actual  assessment  by  the  jury 
which  the  statute  contemplates  (see  section 
2647,  Rev.  Stat.  1909),  where  evidoice  of 
Budt  value  is  produced,  or  preclude  the  coa- 
slderation  of  such  evidence  by  the  Jury. 
While  the  statute  requires  the  value  to  be 
stated  in  the  affidavit,  it  is  not  for  the  pur- 
pose of  the  assessment,  and  we  do  not  be- 
lieve that  the  statute  contemplates  that  the 
plaintiff  shall  at  his  peril  determine,  In  ad- 
vance, and  with  predslon,  the  value  for  all 
purposes  in  the  case.  False  swearing  is  not 
to  be  encouraged,  and  It  Is  not  amiss  to  pe- 
nalize one  willfully  guilty  of  such  offense; 
but  It  does  not  follow  that  a  party  should  be 
made  to  suffer  for  an  inadvertent  mistake  or 
error,  committed  perhaps  In  the  haste  of  In- 
stituting a  r^levln  suit. 
■  [6]  Plaintiff  offered  to  show  that  the  value 
stated  corresponded  to  the  original  purdiase 
price  of  the  property,  and  sought  to  show  the 
circumstances  under  which  the  affidavit  was 
made;  but  this  was  excluded.  It  would  be 
an  extrunely  harsh,  and  It  seems  to  us  un- 
reasonable, rule  of  law  which  would  pre- 
dude  her  from  showing  the  true  facts,  and 
of  offering  explanation  of  the  circumstances 
attending  the  making  of  the  affidavit 

That  the  statements  of  the  affidavit  and 
petition  constitute  admissions  by  plaintiff  re- 
specting the  value  for  the  Jury's  considera- 
tion cannot  be  doubted;  but  we  think  that 
they  should  not  be  held  to  be  conclusive. 
Where  evidence  adduced  shows  a  different 
value  at  the  time  of  the  trial. 
'  Under  our  statute,  it  has  been  held  to  be 
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competent  for  the  Jury  to  find  the  value 
from  the  sworn  statement  of  pl&lntifl,  mak- 
ing allowance  for  depreciation,  if  any,  and 
that  the  plaintiff  cannot  complain  that  the 
Jury  thus  accepted  the  value  placed  by  Mm 
upon  the  property,  as  the  basis  of  their  as- 
sessment. See  Schultz  v.  Hickman,  27  Ma 
App.  21.  In  Chemical  Co.  v.  Nickells,  66  Mo. 
App.  678,  the  property  had  been  removed 
from  the  state,  and  no  evidence  of  its  pres- 
ent value  was  obtainable;  and  it  was  held 
proper  to  accept  the  valne  stated  by  plaln- 
tUt  In  the  affidavit 

In  Edwards  v.  Eveler,  84  Mo.  App.  405,  the 
value  of  certain  grain  was  alleged  by  plain- 
tilf  and  admitted  by  the  answer.  It  appears 
that  no  evidence  was  adduced  as  to  the  value 
thereof  at  the  time  of  the  trial.  In  affirming 
an  alternate  Judgment  for  defendant  based 
upon  such  alleged  value,  the  court  said  that 
the  pleadings  were  conclusive  as  to  value. 
But  this,  we  think,  need  not  be  taken  as  an 
adjudication  <rf  the  question  before  us,  for 
it  was  said  in  a  case,  unlike  this,  wherein 
notliing  api>eared  as  to  value  beyond  that 
stated  in  the  affidavit  and  appearing  in  the 
pleading,  as  being  the  value  at  the  institu- 
tion of  the  suit.  Under  the  circumstances, 
the  plaintiff  could  not  well  be  heard  to  com- 
plain that  the  value  thus  stated  was  accepted 
as  the  basis  of  the  Judgment.  Schultz  v. 
Hickman,  supra.  To  the  extent  that  the  lan- 
guage of  the  opinion  goes  further  than  this 
It  may  be  regarded  as  obiter  dicta. 

There  is  a  lack  of  harmony  in  the  adjudi- 
cations in  other  Jurisdictions  touching  the 
matter  In  hand.  To  review  the  cases  at 
length  would  he  a  useless  task.  There  is 
much  authority  to  support  the  view  that  a 
plaintift,  in  a  case  such  as  this,  is  not  con- 
cluded by  the  sworn  value  stated  by  him  for 
the  purpose  of  obtaining  the  writ.  See 
Brlggs  V.  Wiswell,  66  N.  H.  319;  Jenkins  v. 
Steanka,  19  Wis.  126,  88  Am.  Dec.  675; 
Bailey  v.  Ellis,  21  Ark.  488;  Chicago,  eta, 
R.  Co.  V.  Packet  Co.,  38  Iowa,  377;  Gilroy  ▼. 
Everson-Hlckok  Co.  et  al.,  118  App.  Dlv.  733, 
103  N.  Y.  Supp.  620,  affirmed  In  190  N.  Y. 
551,  83  N.  &  1125;  Mills  v.  Mills,  38  Kan. 
455,  IS  Paa  621;  Soaquehanna  Boom  Co.  v. 
Finney,  58  Pa.  200;  34  Cyc.  1494,  1498;  24 
Am.  &  Eng.  Enc  526. 

In  Brlggs  T.  WlBwell,  snpra,  66  N.  H.  loc. 
cit  321,  322,  it  is  said: 

"Tlie  form  of  the  writ  of  replevin,  as  pre- 
scribed in  Gen.  Stats.  411  (chapter  203,  {  18),  { 


requires  the  plaintiff  to  allege  the  value  of  the 
^oods  to  be  replevlned,  and  is  in  this  respect  un- 
like the  form  in  use  in  Massachusetts.  litcb- 
man  v.  Potter,  116  Mass.  371.  The  allegation 
is^  undoubtedly  competent  evidence  upon  the 
trial  as  an  admission  of  value  by  the  plaintifl, 
but  I  see  no  reason  why  it  shonld  be  held  to  be 
conclusive  as  against  him.  What  weight  shall 
be  given  to  the  admission  is  a  question  for  the 
jury  under  all  the  circumstances  under  which  it 
was  made.  If  there  should  be  any  facts  tending 
to  explain  the  circumstances  under  which  it  was 
made,  it  would  only  be  reasonable  that  the 
plaintiff  should  have  the  opportunity  to  lay 
them  before  the  jury.  Often,  when  he  sues  out 
his  writ,  he  may  not  have  <he  means  of  fixing 
the  value  of 'the  property.  It  is  not  in  his  pos- 
session, but  in  that  of  the  defendant  He  may 
never  have  seen  it,  or,  in  the  haste  that  fre- 
quendy  necessarilv  is  incident  to  the  instituting 
of  a  suit,  it  may  be  impossible  for  him  to  state 
the  value  with  entire  exactness.  I  think  there- 
fore it  would  be  unreasonable  to  hold  that  he 
should  be  precluded  from  laying  any  evidence 
before  the  jury  upon  the  question  of  value,  be- 
cause he  may  have  been  led,  for  reasons  that 
turn  out  not  to  be  well  grounded,  to  set  the  val- 
ue in  bis  writ  higher  than  it  actually  is." 

"The  recitals  by  the  plaintiff  in  his  affidavit 
for  the  issuance  of  the  writ  of  replevin,  or  in 
the  replevin  bond,  are  evidence  in  favor  of  the 
defendant  as  to  the  valne  of  the  property ;  but 
they  are  not  conclusive  so  as  to  preclude  the 
plaintiff  from  showing  that  the  property  is  of 
less  valne,  and  a  fortiori  do  not  conclude  the 
defendant  from  showing  that  the  property  ia  of 
greater  value."    24  Am.  &  Eng.  Enc.  526. 

As  portraying  the  contrary  view,  see  Wash- 
ington Ice  Co.  v.  Webster,  62  Me.  loc.  dt 
363,  16  Am.  Rep.  462;  Capital  Lumbering 
Co.  V.  Learned,  36  Or.  544,  59  Pac.  454,  78 
Am.  St  Rep.  792;  Butts  v.  Woods,  4  N.  M. 
(OUd.)  343,  16  'Pac.  617.  In  Weyerhaeuser 
v.  Foster,  60  Minn.  223,  61  N.  W.  1129,  it  is 
held  that  the  value  fixed  by  the  plaintiff 
in  his  affidavit  and  bond  la  conclusiye  upon 
him  "save  in  exceptional  cases." 

We  are  of  the  opinion  that  the  Jury  should 
have  been  allowed  to  consider  the  evidence 
adduced  touching  the  value  of  the  property 
at  the  time  of  the  trial,  and  that  it  was  error 
to  instract  the  Jury  that  the  valne  was  con- 
clnalvely  admitted  by  the  pleadings.  This 
conclusion  necessitates  a  reversal  of  the 
Judgment,  and  we  deem  it  unnecessary  to 
discuss  at  this  time  other  qaesti<ws  present- 
ed in  the  briefs. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

NORTONI,  J.,  concurs,  REYNOLDS,  P. 
X,  dissents. 
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ADAMS  V.  cm  OF  FT.  SMTXH  (two  cm- 
ee).  (Supreme  Court  of  Arkansas.  Oct.  4, 
1915.)  Appeal  from  Circuit  Court,  Sebastian 
County ;  Paul  Little,  Judge. 

PESl  CURIAM.  Appeal  dismissed  for  faU- 
ure  of  appellant  to  compljr  with  the  condition 
prescribed  by  statute  in  misdemeanor  cases. 


BAKER  y.  TROWBRIDOE.  (Supreme 
Court  of  Arkansas.  Nov.  1,  1915.)  Am>e«l 
from  Benton  Chancery  Court;  T.  H.  Hum- 
pbreys.  Chancellor. 

PER  CURIAM.  Affirmed  under  ml*  7  (120 
S.  W.  T). 


BEIAKLET  et  aL  y.  MOOBBi  (Supreme 
Court  of  Arkansas.  Jnly  12,  1916.)  Appeal 
from  Circuit  Court,  Lawrence  County,  West- 
ern District;   R.  E.  Jeffrey,  Judge. 

P£IB  CURIAM.  Affirmed  oa  appellee's  mo- 
tion under  rule  7  (120  S.  W.  t). 


BOWEN  y.  WILLIAMS.  (Supreme  Court 
of  Arkansas.  Dec.  20,  1915J  Appeal  fnxn 
Mississippi  Chancery  Court,  Osceola  District; 
Ohas.  D.  Fiierson,  Chancellor. 

PER  CnjRIAM.  Affirmed  under  rule  7  (120 
S.  W.  t). 


BRANSTETXER  et  al.  t.  BRANSTETTBR 
et  aL  (Supreme  Court  of  Arkansas.  April  3, 
1916.)  Appeal  from  Arkansas  Chancery  Court, 
Southern  District ;  John  M.  Elliott,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lees' motion,  on  the  ground  that  if  the  decree 
was  final  the  time  for  appeal  had  expired  before 
the  same  was  granted  Dy  the  clerk,  and  if  it 
was  not  final  the  appeal  was  premature.  See, 
also,  170  &  W.  988. 


BRIGKEX  et  aL  ▼.  CON-nNENTAL  GIN 
CO.  (Supreme  Court  of  Arkansas.  April  5, 
1916.)  Appeal  from  Circuit  Court,  Conway 
County;   Hugh  Baaham,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appd- 
lants"  motion. 


BROWN  T.  GOUIJ).  (Supreme  Court  of 
Arkansas.  Jan.  10,  1916.)  Appeal  from  Ben- 
ton Chancery  Court ;  Wm.  A.  Falconer,  Chan- 
cellor. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  on  the  ground  that  api>ellant  waiv- 
ed the  right  of  appeal  by  accepting  benefits  un- 
der the  decree  appealed  from. 


BRYANT  et  al.  t.  BUTTERFIELD.  (Su- 
preme Court  of  Arkansas.  Feb.  14,  1916.)  Ap- 
peal from  Circuit  Court,  Garland  County ;  J.  T. 
Oowling,  Judge. 

PER  CURIAM.  Affirmed  on  appellee's  mo- 
tim  for  noncompliance  by  appellant  with  rale  0. 


CADWELL  y.  ESTBS  et  aL  (Supreme 
Court  of  Arkansas.  Oct.  4,  1915.)  Appeal 
from  Sebastian  Chancery  (Tourt,  Ft  Smith  Dis- 
trict;   Wm.  A.  Falconer,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  the 
trustee's  motion,  for  noncompliance  by  appel- 
lant with  rule  9. 


CAMPBELL  y.  STATE.  (Supi«ma  Obnrt  of 
Arkansas.  Nor.  16,  1915.)  Appeal  from  Ca^ 
cuit  Court,  Lafayette  Oountj ;  Gea  &  Haynie, 
Judge. 

PER  CURIAM. 
lant's  motion. 


Appeal  dismissed  on  appd- 


CHICAGO,  R.  L  A  P.  RY.  OO.  y.  HOBBS. 

(Supreme  Court  of  Arkansas.  Maidi  6,  1016l) 
Appeal  from  Circuit  Court,  YeU  County.  Dan- 
rilfe  District ;   M.  L.  Davis,  Judge. 

PER  CURIAM.  Settled  and  appeal  di» 
mlsiod  on  appellant's  motion. 

OHIOAGO,  R.  L  ft  P.  RY.  CO.  y.  ICARGH- 

AND.  (Supreme  C5onrt  of  Arkansas.  Sept  27, 
1915.)  Appeal  from  Circuit  Court,  Loooka 
County;    Thomas  C.  Trimble,  Jodget 

PEjR  (CURIAM.  Settied  and  appeal  dis- 
missed on  appellant's  motion. 

COMMAN^YOUNT  LUMBER  CO.  y. 
BROWNFIELD.  (Supreme  Court  of  Arkans- 
as. Noy.  11,  1915.)  Appeal  from  Locaa  Chan- 
cery Court,  Southern  District;  Wm.  A.  Falcoif 
er.  Chancellor. 

PER  CURIAM.  Affirmed  on  appeUee's  mo- 
tion for  insufficient  compliance  by  appellant 
with  rule  9  in  the  matter  of  the  abatiact  of  the 
record. 


COOPER  et  aL  y.  MAYBERRT.  (Supreme 
C!ourt  of  Arkansas.  Dec  8,  191&)  Appeal 
from  Garland  Chancery  Coart;  J.  P.  Hender- 
son, Chancellor. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance by  appellants  with  rule  9l 


COX  y.  ORR  et  aL  (Supreme  Omrt  of  Ap- 
kansas.  Oct  4,  19160  Appeal  from  Garland 
Chancery  (Tourt;    J.  P.  Henderson,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion of  the  appellees,  for  failure  of  appelant  to 
obtain  an  appeal  within  one  year  £ram  date  of 
judgment 


CURTIS  et  aL  y.  BENSON.  (Supreme  Court 
of  Arkansas.  March  6,  1918.)  Appeal  from 
Circuit  (3ourt,  Franklin  County,  Oiark  Dis- 
trict ;   James  Cochran,  Judge. 

PER  CURIAM.  Appeal  diwniied  on  oppd- 
lants'  motion. 


DOLLINS  y.  STATE!,  (Sttprem*  Ooort  of 
Arkansas.  June  21,  1915.)  Appeal  from  Cir- 
cuit Ourt  Clay  (3ounty,  Western  District; 
W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appri- 
lee's  motion,  for  failure  of  appellant  to  perfect 
his  appeal  within  the  time  allowed  by  law. 


DOYLE-KIDD  DRY  GOODS  CX>.  T.  AB- 
BOTT et  al.  (Supreme  Court  of  Aikansss, 
July  12,  1916.)  Appeal  from  Pike  Chancery 
Court ;    James  D.  Snaver,  Chancellor. 

PEIR  CURIAM.  Settled  and  appeal  aamiM- 
ed  on  appellant's  motion. 


DUNCAN    et    al.    v.    WHITE    SEWING 
BIAOH.   CO.     (Supreme   C;oart  of 
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21,  inO.)     Appeal  tnm  Olzcalt  Court, 
sett  Coun^ ;    W.  J.  Driver,  Jadge. 
B  CUKIAM.    Appeal  dismiaaed  on  appel- 

modon,  becauae  same  waa  not  perfected 
n  the  tune  required  by  atatute. 


>WARDS  et  al.  T.  EQUITABLE  POW- 
MFG.  CO.  (Supreme  Gonrt  of  Arkansas. 
31,  1916.)  Appeal  from  Circalt  Court,  Se- 
an Coantr,  Ft.  Smith  District :  Paul  Lit- 
udge. 

R  CUBIAH.    AflSimed  under  rule  7  (120 
.  v). 


WARDS  et  al.  t.  WEBER  IMPLEMENT 
[JTO  CO.  (Supreme  Court  of  Arkansas. 
20,  Vmm.)  Appeal  from  Oarland  Cban- 
Conrt;  J.  P.  Henderson,  Chaacdlor. 
R  CURIAM.  Appeal  dismissed  for  non- 
liance  with  rule  0. 


.     SMITH     DIST.     OF     SEBASTIAN 

NTY  V.  LITTLE.    (Supreme  Court  of  Ar^ 

is.     Dec.  13,  1916.)     Appeal  frran  Circuit 

t,  Sebastian  County;   T.  S.  Osborne,  Spe- 

Fudge. 

R    CURIAM.      Settled    and    appeal    dis- 

d  on  appellant's  motion. 


GE  T.  WOOD.  (Supreme  Court  of  Ar- 
ia. March  13,  1910.)  Appeal  from  Cir- 
Conrt   Greene   (bounty;     W.   J.    Driver, 


R  CURIAM. 
I  motion. 


Appeal  dismissed  on  i^jpel- 


EEN  et  al.  v.  ST.  LOUIS  SOUTH- 
ITBRN  RY.  CO.  (Supreme  Court  of  Ai^ 
la  Nov.  1,  1915.)  Appeal  from  Circuit 
t,  Greene  County;  J.  F.  Gautney,  Judge. 
R  CURIAM.  Settled  and  appeal  dis- 
d  by  consent 


LL  V.  RUTHERFORD.  (Supreme  Court 
rkansas.  OcL  25,  1915.)  Appeal  from 
ind  Chancery  Court;  A.  Curl,  Chancellor. 
K  CURIAM.  Affirmed  on  appellee's  mo- 
for  failure  of  appellant  to  comply   with 


T  LAND  &  LUMBER  00.  v.  ROOK  IS- 
D  ft  D.  RY.  CO.  (Supreme  Court  of  Ar- 
ia. Jan.  3,  1916.)  Appeal  from  Tell 
eery  Court.  DardaneUe  Inatrict;  Jordan 
rs.  Chancellor. 

R  CURIAM.  Appeal  dismissed  for  non- 
lianee  by  appellant  with  rule  9. 


H.  HAMLEN  ft  SON  CO.  ▼.  CREN- 
W  et  al.  (Supreme  Court  of  Arkansas, 
h  27,  1916.)_  Appeal  from  Circuit  Court, 
t  County ;  W.  H.  Evans,  Judge. 
R  CURIAM.  Settled  and  appeal  dia- 
d  on  appellant's  motioD. 


CK  FURNITURE  CO.  v.  SEAWBL. 
eme  Court  of  Arkansas.  March  6,  1916^) 
of  Prohibitimt  from  Circuit  Court,  Boone 
ty ;  Gus  Seawel,  Special  Judge. 
R  CURIAM.  Dismissed  on  motion  of  the 
oner. 


APP  v.  STATE.    (Supreme  Court  of  Ar- 
18.    April  S,  1915.)    Appeal  from  Circuit 


Court,  Craighead  Connty,  Joneaboro  District; 
W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  for  failure  of  the  appellant  to 
comply  with  the  condition  of  the  statute  in  mis- 
demeanor cases. 


LITTLE  ROCK  ICE  CO.  ▼.  OLSEN.  (Su- 
preme Court  of  Arkansas.  Feb.  7,  1916.)  Ap- 
peal from  Circuit  Court,  Pulaski  County,  Seo 
ood  Division ;   Guy  Fulk,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


McGILL  et  aL  v.  GRATSONIA-McLEOD 
LUMBER  CO.  et  al.  (Supreme  Court  of  Ar- 
kansas. Feb.  7,  1916.)  Appeal  from  C3ark 
Chancery  Court ;  James  D.  Shaver,  Ghancdlor, 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rale  9. 


MARQUBSS  V.  CJLAYBORNE.  (Supreme 
Court  of  Arkansas.  March  20,  1916J  Appeal 
from  Circuit  Court,  Phillips  County;  J.  M. 
Jackson,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appd- 
lee's  motion  for  noncomi^iance  by  app^ant 
with  rule  9. 


MIDDLITTON  v.  HESTER.  (Supreme 
Court  of  Arkansas.  Nov.  29,  1915.)  Appeal 
from  Circuit  Court,  Greene  County ;  J,  F, 
Gautney,  Judge. 

PBn  CURIAM.'  Affirmed  on  appellee's  mo- 
tion for  noncompliance  by  appellant  with  rule  9. 


MORRIS  v.  FRISIND.  (No.  246.)  (Supreme 
Court  of  Arkansas,  March  13,  1916.)  Appeal 
from  Circuit  Court,  MissiBBippi  County;  W.  J. 
Driver,  Judge.  Action  by  R.  W.  Friend  against 
Maergle  Morris.  Frum  a  judgment  for  plaintiff, 
defendant  appeals.  AiSrmea.  J.  W.  Rhodes, 
Jr.,  and  W.  J.  Lamb,  both  of  Osceola,  for  appel- 
lant    J.  T.  CoBton,  of  Osceola,  for  appdlee, 

KIRBY,  J.  This  is  the  second  appeal  of  this 
case,  a  statement  of  which  appears  in  Morris 
V.  Friend,  173  S.  W.  199.  The  judgment  was 
reversed  and  the  cause  remanded  for  a  new 
trial  because  of  the  court's  failure  to  give  ap- 
pellant's requested  instruction  numbered  2,  tell- 
ing the  jury  that  they  could  not  find  for  the 
plaintiff,  even  though  they  found  from  a  pre- 
ponderance of  the  evidence  that  the  defenoant 
was  the  sole  owner  of  Morris  ft  Co.,  unless  they 
found  that  her  husband,  L.  A.  Morris,  was  au- 
thorized by  her,  the  defendant  to  sign  her  uuuie 
to  the  note  sued  on.  Upon  the  trial  anew  vir- 
tually the  same  testimony  was  introduced,  with 
the  exception  that  appellant  did  not  testify. 
The  issue  appears  to  have  been  submitted  to  the 
jury  upon  correct  instructions,  and  the  testi- 
mony b  anffietent  to  sustain  the  verdict  Af- 
firmed. 


OHLENDORP  v.  TURNER.  (Supreme 
Court  of  Arkansas.  Feb.  7.  1916.)  Appeal 
from  Mississippi  Chancei^  Court;  Chas.  D. 
Frierson,  Chancellor. 

PER  CURIAM.  Submission  set  aside  and 
appeal  dismissed  on  appellant's  motion. 


ROBINSON  T.  CITIZENS'  NATIONAL 
LIFE  INS.  CO.  (Supreme  Court  of  Arkansas. 
Oct  26,  1915.)  Appeal  from  Circuit  Court 
Mississippi  County,  Chickasawba  District;  J 
F.  Gautney,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance by  appellant  with  rule  Si. 
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ST.  liOTJIS.  I.  M.  4  S.  RT.  CO.  v.  HAMP- 
TON. (Supreme  Conrt  of  Arkansas.  Oct.  11, 
1915.)  Appeal  from  Circuit  Court,  Hempstead 
County ;   George  R.  Haynie,  Judge. 

PER  CURIAM.  Settled  and  appeal  dismiss- 
ed on  appellant's  motion. 

ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  et  aL  v. 
JACKS  BATOU  DRAINAGE  DIST.  (Su- 
preme Conrt  of  Arkansas.  Feb.  28,  1916.)  Ap- 
peal from  Circuit  Court,  Lonoke  County;  G. 
W.  Emerson,  Special  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  because  same  was  not  perfected 
within  the  time  required  by  statute. 


ST.  LOUIS,  I.  M.  A:  S.  BT.  CO.  v.  OLIVER. 
(Supreme  Court  of  Arkansas.  Feb.  28,  1916.) 
Appeal  from  Circuit  Court,  White  County;  J. 
M.  Jackson,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  because  same  was  not  perfected 
within  the  time  required  by  statute. 


ST.  LOUIS,  I.  M.  A  S.  RT.  CO.  v.  ROAD 
IMP.  DIST.  NO.  1,  POPE  COUNTY.  (Su- 
preme Court  of  Arkansas.  Feb.  7,  1916.)  Ap- 
peal from  Circuit  Court,  Pope  County;  M.  L. 
Dayis,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  appel- 
lant's motion. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  t. 
WATTS.  (Supreme  Court  of  Arkansas,  June 
7,  1915.)  Appeal  from  Circuit  Court,  Cleve- 
land County;    Turner  Butler,  Judge. 

PEIR  CURIAM.  Settled  and  appeal  dis- 
missed. 


SANDS  et  al;  T.  BROWN.  (Supremo  CJourt 
of  Arkansas.  Nor.  8,  1915.)  Appeal  from  Cir- 
cuit Court,  Searcy  County:  Geo.  W.  Reed, 
Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
comidiance  by  appellants  with  rule  9. 

SIMONSON  V.  LEWIS.  (Supreme  Court  of 
Arkansas.  Jan.  3,  1916.)  Appeal  from  Circuit 
Court,  Mississippi  County,  Osceola  District;  W. 
J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 

SOUTHERN  LUMBER  CO.  v.  DAILT. 
(Supreme  Court  of  Arkansas.  Oct.  11,  1915.) 
Appeal  from  Circuit  Court,  Bradley  County; 
Turner  Butler,  Judge. 

PER  CURIAM.  Submission  set  aside  and 
appeal  dismissed,  the  controversy  having  been 
settled  by  the  parties. 

SOUTHERN  LUMBER  CO.  v.  LOWE  et  al. 
(Supreme  Court  of  Arkansas.  May  17,  1916.) 
Appeal  from  Circuit  Ciourt,  Bradley  County; 
H.  W.  Wells,  Judge/ 

PER  CURIAM.  Submission  aet  aside  and 
appeal  dismissed  by  consent 


SOUTHERN   TRUST    00.    t.    FARRELL 
LUMBER.  CO.    (Supreme  Court  of  Arkansas. 


Jan.  10,  1916.)    Appeal  from  Pulaski  CHiancet? 
Court;    Jordan  SeUers,  Chancellor. 

PER  CURIAM.    Appeal  dismissed  on  appel- 
lant's motion. 


STARR  V.  CITT  OF  FT.  SMITH.  (Su- 
preme Court  of  Arkansas.  April  5,  1915.)  Ap- 
peal from  Circuit  Court,  Sebastian  Coantr, 
Ft.  Smith  District;    Paul  Little,  Judge. 

PER  CURIAM.  Settled  and  appeal  dis- 
missed. 


STATE  «x  T«L  DAVIS  ▼.  FISHER.  (Su- 
preme Court  of  Arkansas.  Jan.  3,  1916.)  Cer- 
tiorari to  Circuit  Court,  White  County;  J.  M. 
Jackson,  Judge. 

PE^R  CURIAM.  Judgment  admitting  re- 
spondent to  bail  affirmed. 


SUTHERLAND  v.  STATE  (Supreme  Court 
of  Arkansas.  Jan.  17.  1916.)  Appeal  from  CSi^ 
cuit  Court,  Madison  County;  J.  S.  Maples, 
Judge. 

PER  CURIAM.  Appeal  dismissed,  appellant 
having  been  pardoned. 

TALLBY  V.  STATE.  (Supreme  Court  of 
Arkansas.  Sept  27,  1915.)  Appeal  from  Cir- 
cuit Court,  Benton  County;  Joseph  W.  Maples. 
Judge. 

PER  CURIAM.  Appeal  dismissed,  appellant 
having  been  pardoned. 


THRASH-LICK  PRINTING  GO.  t.  UNI- 
TTPE  CO.  (Supreme  Court  of  Arkansas.  Dec. 
6,  1916J  Appeal  from  Circuit  Court  Sebastian 
County;   Pan!  Little,  Judge. 

PER  CURIAM.  Affirmed  under  rule  7  (120 
S.  W.  V). 


TURNHAM  et  al.  y.  STATR  (Supreme 
Court  of  Arkansas.  Not.  22,  1915.)  Appeal 
from  Circuit  Court,  Mississippi  County,  Osceola 
District;  W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  failure 
to  comply  with  the  condition  of  that  statute  in 
misdemeanor  cases. 


UNITED  STATES  STONE  CO.  t.  STATR 
(Supreme  Court  of  Arkansa^.  Dec.  13,  1915.) 
Appeal  from'  Circuit  Conrt  Franklin  County, 
Ozark  District;    James  Cochran,  Judge. 

PER  CURIAM.  Affirmed  for  noncomplianoe 
with  rule  10. 


WESTERN  UNION  TELEGRAPH  CO.  t. 
FORGASON  et  al.  (Supreme  Court  of  Arkan- 
sas. June  21,  191d.)  Appeal  from  Circuit 
Court,  Cleburne  County;  George  W.  Reed, 
Judge. 

PER  CURIAM.  Settled  and  appeal  dis- 
missed. 


WM.  J.  LEMP  CO.  V.  HOT  SPRINGS 
COMMISSION  CO.  (Supreme  Conrt  of  Ar- 
kansas. Nov.  29,  1915.)  Appeal  from  Circuit 
Conrt,  Garland  County;    Scott  Wood,  Judge. 

PER  CURIAM.  Settled  and  appetd  dismiss- 
ed by  consent. 
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ORISS  T.  STATE.  (No.  4025.)  fCourt  of 
Criminal  Appeals  of  Texas.  April  5,  1916.) 
Appeal  from  JohnRon  County  Court;  B.  Jay 
Jackson,  Judge.  Will  Criss  was  convicted  of 
gelling  intoxicating  liquor  in  prohibition  terri- 
tory, and  he  appeals.  Affirmed.  C.  O.  Mc- 
Donald, Asst.  Atty.  Gen.,  for  the  State. 

HARPEH,  J.  Appellant  wag  convicted  ol 
gelling  intoxicating  liquor  in  prohibition  terri- 
tory. No  statement  of  facts  accompanies  the 
record,  nor  does  the  record  contain  any  bills  of 
exception.  Under  such  circumstances,  the  mo- 
tion for  a  new  trial  contains  no  ground  we  cun 
review.    The  judgment  is  affirmed. 


ORISS  ▼.  STATE.  (No.  4026.)  (Court  of 
Criminal  Appeals  of  Texas.  April  5,  1010.) 
Appeal  from  Johnson  County  Court;  B.  Jay 
Jackson,  Judge.  Will  Criss  was  convicted  of 
vagrancy,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,   Asst.  Atty.   Gen.,   for   the   State. 

PRENDERGAST,  P.  J.  From  a  conviction 
for  vagrancy,  this  appeal  is  prosecuted,  with- 
out a  statement  of  facts  or  bills  of  exceptions. 
There  is  nothing  raised  which  can  be  reviewed. 
The  judgment  is  affirmed. 


McBLREE  V.  STATE.  (No.  4006.)  (Court 
of  Criminal  Appeals  of  Texas.  March  29, 
1910;.)  Appeal  from  Nacogdoches  County 
Court;  J.  F.  Perritte,  Judge.  Will  McElree 
was  convicted  of  making  an  illegal  sale  of  in- 
toxicating liquor  In  prohibitiou  territory,  and 


he  appeals.    Affirmed.    C.  O.  McDonald,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  misdemeanor  conviction  for  making  an 
illegal  sale  of  intoxicating  liquor  in  prohibition 
territory.  There  is  no  bill  of  exceptions,  nor 
statement  of  facts,  and  nothing  raised  which 
can  be  reviewed  in  the  absence  of  these.  The 
judgment  is  affirmed. 

WAPLES  et  al.  v.  MARRAST.  (No.  7267.) 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  18,  1916.)  Appeal  from  I^istrict  Court, 
Galveston  County;  Robt  G.  Street,  Judge. 
Petition  for  mandamus  by  E.  K.  Marrast  against 
Paul  Waples  and  others,  composing  the  Demo- 
cratic Stat&  Executive  Committee.  The  writ 
was  awarded,  and  resp<xidents  appeal.  On  the 
answers  of  the  Supreme  Court  to  certified  ques- 
tions (184  S.  W.  180),  reversed,  and  judgment 
rendered  for  defendants.  Cecil  H.  Smith,  of 
Sherman,  Walter  Collins,  of  HiUsboro,  and 
James  B.  Stubbs,  of  Galveston,  for  appellants. 
John  W.  Campbell,  Chos.  H.  Theobald,  Walter 
E.  Cranford,  and  Marion  J.  Levy,  all  of  Galves- 
ton, for  appellee. 

PLEASANTS,  0.  J.  The  controlling  ques- 
tions in  this  case  were  certified  by  us  to  the 
Supreme  Court.  The  answers  of  the  Supreme 
Court  to  the  questions  certified,  as  shown  by  the 
opinion  of  that  court  rendered  on  March  23, 
1916,  requires  that  the  judgment  of  the  court 
below  be  reversed,  and  judgment  here  rendered 
for  appellant;  and  it  has  been  so  ordered.  Re- 
versed and  rendered. 
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ABANDONMENT. 

See  Dedication,  9=963;  Homestead,  9=>66; 
Husband  and  Wife,  (8=3302-313. 

ABATEMENT  AND  REVIVAL. 

See  Oriminal  Law,  $=>279;  Election  of  Rem- 
edies ;  Intoxicating  Liquon,  ^=>260 ;  Plead- 
ing, 9=9111. 

n.   ANOTHXB  AOTIOir  PEHBIITO. 

9=98(4)  (Tenn.)  A  bill  to  set  aside  a  decree  in  a 
fonner  case  as  a  dond  on  complainant's  title  to 
real  estate  would  not  be  abated  by  the  pendency 
of  a  suit  filed  by  the  defendant  against  complain- 
ant in  an  attempt  to  deiaign  title  to  the  land 
claimed  by  defendant  under  the  same  decree. — 
Steama  Coal  tc  Lnmber  Co.  t.  Fatton,  184  S. 
W.  8B6. 

9=»I5  (Mo.App.)  Although  pendency  of  an  ac- 
tion in  the  federal  court  on  the  same  cause  will 
defeat  a  second  action  in  the  state  court,  it  is 
sufficient  to  prevent  abatement  if  the  suit  in  fed- 
eral court  is  terminated  by  nonsuit  or  dismiss- 
al before  trial  of  the  plea  in  abatement. — Mar- 
tin V.  Richmond  Oil  Co.,  184  S.  W.  127. 

Although  voluntary  dismissal  in  vacation  with 
payment  ot  costs  is  not  conclusive  against  the 
defendant  in  the  absence  of  court  order  there- 
on, it  autliorices  plaintiff  to  bring  another  action 
on  the  same  cause. — Id. 

The  retention  of  authority  over  a  voluntary 
dismissal  and  the  provisions  of  Rev.  St.  1909,  § 
1979,  requiring  payment  of  accrued  costs  on 
vacation  dismissal  by  plaintiff,  being  for  the 
protection  of  the  court  officers,  failure  to  pay 
ue  costs  does  not  invalidate  the  dismissal  so  as 
to  abate  a  subsequent  suit  on  the  some  cause. — 
Id. 

The  abatement  of  a  MibaequeBt  salt  on  the 
ground  of  pendency  of  another  action  between 
the  same  parties  on  the  same  cause  being  re- 
quired only  to  i^revent  vexatious,  unnecessary, 
and  oppressive  litigation,  the  court  may,  in  its 
discretion,  overrule  such  plea  in  abatement, 
where  it  ia  only  technically  pending,  but  is  dis- 
missed in  so  far  as  plaintiff  is  concerned.— Id. 

ABDUCTION. 

See  Seduction. 

I.  OFFEHSES   Ain>   RESPOITSIBIIiITT 
THEREFOB. 

^=>l  (Tenn.)  Shannon's  Code,  g  6462,  making 
it  a  felony  to  take  any  female  from  her  father, 
etc.,  for  the  purpose  of  prostitution,  does  not 
cover  the  abduction  of  a  married  woman  from 
her  husband.— State  t.  Daridson,  184  S.  W.  18. 
A  husband  is  not  a  person  having  the  "legal 
charge"  of  his  wife  within  section  6462,  Shan- 
non's Code. — Id. 


II.   PROSECnnOH  Ain>  FITinSHIIENT. 

9s9l6  (Ky.)  An  instruction,  on  a  prosecution 
under  Ky.  St.  8  1158,  for  detaining  a  female 
against  her  will,  need  not  charge  that  the  deten- 
tion was  forcibly  accomplished. — Stuk  v.  Cotttr 
monwealth,  184  S.  W.  876.^ 

ABORTION. 

See  Indictment  and  Information,  9=9llO. 

ABSENCE. 

See  Limitation  of  Actions,  9=>86. 

ABSENTEES. 

See  Divorce,  9=937. 

ABSTRACTS. 

See  Appeal  and  Brror,  9=9581,  682,  66l(. 

ABSTRACTS  OF  TITLE. 

See  Master  and  Servant,  9=982. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  9=9647,  648. 

ACCEPTANCE. 

See   Dedication,   9=»31;    Insurance,   9=9l8D; 
Landlord  and  Tenant,  9=»25. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notea,  9=9237,  2S8. 

ACCOMPLICES. 

See  Oriminal  Law,  9=9607,  607^. 

ACCORD  AND  SATISFACTION. 

See    Compromise   and    Settlement;    Novation; 
Payment.  • 

ACCOUNT. 

See  Account,  Action  on ;  Account  Stated ;   Ex- 
ecutors and  Administrators,  9=9604,  510. 

ACCOUNT.  ACTION  ON. 

9=9 10  (Tex.Civ.App.)  An  account  for  numeroua 
articles  of  merchandise  purchased  at  Binple  date 
held  an  "open  account,'  subject  to  proof  by  ex 
parte  affidavit  under  Rev.  St.  1911  art.  3712.— 
Rockdale  Mercantile  Co.  t.  Brown  Shoe  Co.,  184 
S.  W.  281. 

ACCOUNT  STATED. 

See  Jnstieea  of  the  Peace,  9=903,  100. 

9=96(2)  (Mo.App.)  Where  an  account  is  trans- 
mitted by  mail  or  messenger  to  a  party  who  re- 
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ceives  and  retains  it  for  an  unreasonable  time 
and  without  objection,  the  law  implies  an  agree- 
ment to  pay  on  his  part,  resultinf;  in  an  account 
stated.— Niehnus  v.  Gillanders,  184  S,  W.  949. 

ACCRETION. 

See  Navigable  Waters,  4=344. 

ACQUIESCENCE. 

See  Estoppel,  «=»91,  94. 

ACTION. 

See  Abatement  and  Rerival;  IMsmissal  and 
Nonsuit. 

I.  oKomms  Airo  conditions  pre- 

CEDENT. 

C=»l  (T>x.ClT.App.)  "Cause  of  action"  is  right 
claimed  or  wrong  suffered  by  plaintiff  and  cor- 
responding duty  or  delict  of  defendant.— Baker 
V.  Gulf.  C.  &  S.  F.  Uy.  Co.,  184  S.  W.  257. 

ni.  JOINDER,   SFUTTINO.  C0N80U- 
DATION.  AND  SEVERANCE. 

<3=>40  (Tenn.)  The  common-law  and  the  statu- 
tory causes  of  action  for  personal  injury  on 
railroad  crossings  may  be  joined  in  the  same 
case.— Middle  Tennessee  R.  Co.  v.  McMillan, 
184  S.  W.  20. 

«=»47  (Ky.)  Civ.  Code  Prac  S  83,  providing  for 
the  joinder  of  actions  on  contracts  growing  out 
of  the  same  transaction,  does  not  authorize  the 
joinder  of  actions  on  contract  and  tort. — Little  v. 
ConsoUdation  Coal  Co.,  184  S.  W.  873. 
€=>47  (Tex.Civ.App.)  An  action  in  contract 
against  the  sureties  on  a  school  contractors 
bond  can  be  joined  with  an  action  in  tort  against 
the  trustees  for  failing  to  require  a  sufBcieut 
bond.— Kerbow  v.  Wooldridge,  184  S.  W.  746. 

IV.  COMHENCEMENT,  PROSECUTION, 
AND    TERMINATION. 

«=»69  (Tex.Civ.App.)  Where  B.  sues  C.  to  can- 
cel two  notes,  and  C.  then  sues  B.  in  another 
court,  on  one  of  the  notes,  and  obtains  default 
judgment,  pending  review  of  such  judgment, 
B.'s  suit  should  be  stayed.— Cattlemen's  Trust 
Co.  v.  Blasingame,  184  S.  W.  574. 

ADEQUATE  REMEDY  AT  LAW. 

See  Injunction,  9=>16,  17. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  E>xecutorB  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  «=>406,  407;  EJvidenee,  «=» 
208-265 ;  Pleading,  e=>127,  177;  Prohibition, 
«s»24,  25. 

ADOPTION. 

«=>23  (Mo.)  Under  Rev.  St  1909,  H  332,  1671, 
issue  of  adopted  child  takes  by  descent  from 
the  adoptive  parents.— Bemero  v.  (Joodwin,  184 
S.  W.  74. 

ADULTERY. 

9=»7  (Tez.Cr.App.)  An  indictment  for  adultery 
need  not  allege  the  name  of  the  accused's'spouse, 
and,  if  alleged,  it  may  be  treated  as  surpliis- 
nge.-Simmous  v.  State.  184  S.  W.  226. 
$=>I0  ^Tex.Cr.App.)  The  state  need  not  prove 
that  the  alleged  adulterer's  spouse  was  actually 
living  at  the  time  of  the  offense  charged,  but 


from  proof  that  be  was  alive  within  one  year 
prior  thereto  the  rebuttable  presumption  tnat 
he  still  lived  arises. — Simmons  v.  State,  184  S. 
W.  226. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  9=>115. 

ADVERSE  POSSESSION. 

See  Easements,  ^=33,  8 ;  Limitation  of  Actions ; 
Property;  Quieting  Title,  «=»35;  Trespass 
to  lYv  Title,  9s»f;  Vendor  and  Purchaser, 
«=>239. 

X.  NATURE  AND  REQUISITES. 

(C)   Vlaible    and  Natorloan    Foaaeaalon. 

<S=>3I  (Ky.)  Under  Ky.  St  |  2546,  concerning 
notice  to  city  authorities  of  one  claiming  ad- 
versely to  the  city  where  plaintiff's  grantor  fenc- 
ed a  dedicated  street  for  15  years  without  notify- 
ing the  city  authorities,  plaintiff's  titie  cannot  be 
sustained  on  the  theory  of  adverse  holding. — 
City  of  Henderson  v.  Yeaman,  184  S.  W.  878. 

(B)  Darattloa    and    Continuity    of    Poaaea- 
aion. 

^=941  (Ky.)  In  an  action  to  quiet  title  of  land 
claimed  by  defendant  city  as  a  dedicated  street, 
if  not  a  street  at  the  time  of  appropriation  the 
right  to  claim  by  adverse  possession  will  be  con- 
trolled by  Ky.  St.  i  2505,  providing  that  actions 
to  recover  real  property  must  be  brought  within 
15  years.— City  of  Henderson  v.  Yeaman,  184 
S.  W.  878. 

<8=»57  (Tex.Civ.App.)  Where  plaintiffs  claimed 
title  to  land  by  adverse  possession  under  a  cer- 
tain grant  and  the  jury  found  that  that  grant 
did  not  include  the  lands  sued  for,  the  question 
of  sufficiencj;  of  time  to  establish  title  by  limi- 
tations was  immaterial. — Crosby  v.  Stevens,  184 
S.  W.  705. 

(F)  Hostile  Character  o(  Poaseaslon. 

<S=7I(3)  (Tez.Civ.App.)  The  three-year  statute 
of  limitations  was  not  available  where  the  por- 
tion claimed  had  been  disposed  of  by  the  as- 
signee of  a  survey  prior  to  the  execution  of  the 
bond  for  titie  to  the  one  under  whom  the  adverse 
party  claimed.— Diffie  v.  White,  184  S.  W.  1065. 
€=>82  (Tex.Civ.App.)  That  a  grantee  took  pos- 
session and  held  for  himself  and  his  grantor 
docs  not  show  possession  under  color  of  titie. 
where  the  grantee's  conveyance  was  not  record- 
ed—Sweeten V.  Taylor,  184   8.  W.  693. 

Where  there  was  a  delay  of  over  three  months 
in  recording  a  deed,  the  grantee's  possesdon  was 
not  under  color  of  titie  within  the  flve-year  stat- 
ute of  limitations.— Id. 

n.   OPERATION  AND   EFFECT. 

(B)   Title  or  Rlarlit  Acqaired. 

<&=3l06(l)  (Tex.CivJlpp.)  A  limitation  titie 
when  it  matures  is  as  good  as  any  other  title. — 
Heard  v.  Bowen,  184  S.  W.  234. 

m.   PLEADING.  EVIDENCE,  TRIAI.. 
AND  REVIEW. 

<&=II4(1)  (Tex.Civ.App.)  In  action  to  recover 
land  on  title  by  adverse  claim  and  occupancy, 
evidence  held  to  support  verdict  for  plaintiffs. — 
Houston  Oil  Co.  of  Texas  v.  Jones,  184  S.  W. 
611. 

AFFIDAVITS. 

See  Attachment,  ®=3l26;  Continuance,  ^=»46; 
Depositions;  Replevin,  €=27;  Trial,  ^9 
344. 


AGENCY. 

See  Principal  and  Agent 


AGREEMENT. 


See  Contracts. 
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.     AGRICULTURE. 

See  Waters  and  Water  Courses,  iS=»254. 

ALCOHOL 

See  Intoxicating  liquors,  C=>134. 

ALIBI. 

See  Criminal  Law,  <S=>775. 

ALIMONY. 

See  Divorce,  «=»215-286. 

ALLOWANCE. 

See  Bixecutors  and  Administrators,  4=3l82. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  <8=»378;  Principal  and 
Surety,  <&=>39,  100,  101;  Keformation  of  In- 
struments. 
€=99  (Tex.CiT.App.)  Where  a  note  was  attach- 
ed without  line  or  perforation  to  a  conditional 
contract  of  sale,  its  subsequent  detachment  and 
negotiation  was  an  alteration  avoiding  the  note 
in  the  bands  of  an  innocent  purchaser  for  value. 
—Spencer  v.  Tripplett,  184  S.  W.  712. 
«=a9  (Tex.Civ.App.)  Where  the  plaintifTs  as- 
signor and  defendant,  parties  to  a  contract  or  or- 
der with  a  note  attached,  intended  and  under- 
stood that  the  note  was  not  to  be  detached,  its 
detachment  for  the  purpose  of  negotiations  was 
a  material  "alteration  of  the  note.— Landon 
V.  Halcomb,  184  S.  W.  1008. 
<S=923  (Mo.)  Where  a  deed  of  trust  recited  that 
?30,000  was  the  purchase  money  of  the  lands 
conveyed  in  trust,  indorsement  of  payment  up- 
on the  note  evidencing  such  indebtedness,  so  as 
to  void  the  instrument  for  alteration,  did  not 
extinguish  the  original  indebtedness  for  which 
the  note  was  i^ven.— Both  v.  Taylor,  184  S.  W. 
1028. 

«s927(3)  (Tex.Ciy.App.)  The  burden  is  on  one 
offering  an  altered  or  mutilated  writing  to  ex- 
plain its  condition  liefore  it  is  admissible  in  evi- 
dence.—Kerbow  V.  Wooldridge,  184  S.  W.  746. 
9=329  (Tex.Civ.App.)  Evidence  held  .  to  show 
that  interlineations  in  a  contract  were  made  by 
the  defendant,  who  denied  it,  and  were  of  date 
concurrent  with  the  contract.— Lester  v.  Hut- 
son,  184  S.  W.  268. 

AMBIGUITIES. 

See  Evidence,  «s>4S0,  462. 

AMENDMENT. 

See  Appeal  and  Brror,  «s>655.  1041:  Bnections, 
«=9288 ;  Pleading,  «=>245,  267 ;  Process,  «s» 
164  ;  Railroads,  ^=>19 ;  Removal  of  Causes ; 
Statutes,  «=9230. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  «=>58 ;  Courts,  «=9l20- 
122,  ^1 ;   Justices  of  the  Peace,  9=944. 

ANIMALS. 

See  XWidence,  «=»13;  Master  and  Servant,  9=3 
238;    Railroads,  «8=>407-446. 

9=326(5)  (Ky.)  An  agister  having  a  personal 
judgment  and  a  lien  for  the  keeping  of  stock,  if 
holding  it  as  agent  for  the  commissioner  to  sell, 
might  torn  it  over  to  the  commissioner,  and,  if 
holding  it  as  an  individual  and  unable  to  keep 
it,  might  apply  to  the  court  to  make  other  pro- 
vision for  its  keep. — Barker  v.  Illinois  Surety 
Co.,  184  S.  W.  377. 

9=>33  (Ark.)  Where  defendant's  mules,  while 
«tabled  in  plaintiff's  bam,  carried  disease  to 
plaintiff's  horses  defendants  were  not  liable  un- 


less they  knew,  or  were  charged  with  knowledge, 
of  the  condition  of  the  mules. — M.  C.  Brown  & 
Co.  T.  Bennett,  1S4  S.  W.  35. 

ANNEXATION. 

See  Drains,  9=>15. 

ANSWER. 

See  Pleading,  9=3l27. 

ANTI-TRUST  UW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Certiorari :   Courts,  9=»202,  231 ;   Criminal 

Law,  9=»  1004-1184. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

t.  NATUKE  AHD  FOBM  OF  REBCEDT. 

9=»I4(4)  (Ark.)  Under  Kirby's  Dig.  i  1225, 
touching  cross-appeals,  a  defendant's  appeal 
from  the  portion  ot  a  decree  relating  to  his  con- 
troversy with  M.,  which  was  separate  from  the 
controversy  between  plaintiffs  and  M.,  did  not 
enable  plaintiffs  to  bring  up  their  case  by  cross- 
appeal.— Shapard  V.  Miion,  184  S.  W.  399. 

m.  DECISIONS   BEVIEWABIX. 

(C)  Amoant  or  Vslae  In  Controversy. 

9=358  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals has  jurisdiction  on  appeal  from  a  judg- 
ment of  the  county  court  in  an  action  begun  be- 
fore a  justice  of  the  peace  to  recover  $95  and 
general  relief  under  which  interest  exceeding  $0 
could  be  awarded. — International  &  G.  N.  Ry. 
Co.  V.  Perkins,  184  S.  W.  725. 

The  Court  of  Civil  Appeals  has  jurisdiction 
of  an  appeal  from  a  county  court  judgment  on 
appeal  from  the  justice  of  the  peace  in  an  ac- 
tion for  a  sum  and  interest  which  would  amount 
to  more  than  $100,  though  plaintiff  waived  a 
portion  of  interest. — Id. 

(D)  Finality  of  Determination. 

9=»79  (1)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1014,  art.  1997,  there  is 
no  appealable  final  judgment  in  '  an  action 
against  several  defendants  until  it  is  finally  dis- 
posed of  as  to  all  of  them.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Atlantic  Fruit  Distributors,  184  S. 
W.  204. 

Where  an  action  against  two  defendants  and 
a  jroas-action  againat  a  railway  were  tried  to- 
gether, there  can  be  no  appeal  from  a  judgment 
against  the  railway  until  final  judgment  was 
rendered  as  to  both  defendants. — Id. 
9=»79(2)  (Tex.Civ.App.)  From  the  order  of  dis- 
missal of  plaintiff's  suit  as  to  i^art  of  defend- 
ants and  the  judgment  after  trial  against  de- 
fendant N.,  held,  as  regards  there  being  a  final 
judgment,  ^ving  the  appellate  court  jurisdic- 
tion, that  dismissal  as  to  all  bnt  N.  was  ^uiu- 
ly  and  necessarily  implied. — Nunez  v.  McElroy, 
184  3.  W.  531. 

9=>80(1)  (Tex.Civ.  App.)  Relative  to  the  judg- 
ment disposing  of  all  the  subject-matter,  giving 
the  apijellate  court  jurisdiction,  amendment  of 
the  petition  reducing  the  land  claimed  of  itself 
eliminates  all  other  lands.— Nunez  v.  McElroy, 
184  S.  W.  531. 

The  cross-action  of  defendant  for  the  land 
sued  for  by  plaintiff  is  by  necessary  implication 
disposed  ot  and  adjudicated  against  him  by  the 
jud^ent  for  plaintiff  therefor. — Id. 

Disposition  of  any  cross-action  pleaded  by 
defendants  as  to  whom  he  dismissed  his  suit  is 
essential  to  finality  of  the  decree  or  judgment. 
—Id. 

There  is  an  implied  disposition,  by  diacontinu- 
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iince  or  dismissal,  of  the  the  other  defendants' 
cross-action,  in  the  order  that  plaintiffs  suit 
was  dismissed  as  to  them,  "and  tnat  this  cause 
stand  for  trial  with  M.  as  plaintiff,  and  N.  as 
defendant."— Id. 

Whether  dismissal  of  the  cross-action  of  de- 
fendants, as  to  whom  plaintiff  dismissed  his 
snit,  was  rightful,  is  immaterial,  relatively  to 
there  having  been  a  disposition  of  the  issue, 
making  the  judgment  final,  and  so  giving  the 
appellate  court  jurisdiction. — Id. 

V.  PKESENTATION   AITD  RESEBVA. 

TIOM  IN  I.OWEK  COURT  OF 

OROTTHDS  OF  REVIEW. 

(A)  Issues  and  Qaestlons  In  IjOTver  Coart. 

€=3l7l(l)  (Mo.)  In  action  on  bond  of  contrac- 
tor, where  the  sole  issue  made  was  the  sufficien- 
cy of  the  architect's  certificates  to  justify  pay- 
ment, the  sufficiency  of  petition  to  state  cause  of 
action  was  not  open  on  appeal. — Southern  Real 
Estate  &  Financial  Co.  v.  Bankers'  Surety  Co., 
184  S.  W.  1030. 

^=>I73(1)  (Mo.App.)  In  action  on  contractor's 
bond  for  material  furnished  to  contractor  for 
city  work,  defendant's  failure  to  plead  subletting 
of  part  of  work  in  violation  of  contract  estop- 
ped defendant  from  insisting  upon  such  ground 
on  appeal.— City  of  St  Louis  v.  McCully  Const 
Co.,  184  S.  W.  93». 

(B)  Objections  and  Motions,  nnd  Rnllnm 

Thereon. 

9=»I85(1)  (Mo.)  Question  of  Jurisdiction  may 
be  raised  for  first  time  on  appeal;  Rev.  St 
1906.  §S  1848,  18B0.  1851,  2081,  not  being  ap- 
plicable.— John  McMenamy  Investment  &  Kpal 
Estate  Co.  v.  Stillwell  Catering  Co.,  184  S.  W. 
467. 

®=»(85<1)  (Tex.Civ.App.)  Tha  jurisdiction  of 
the  justice  of  the  peace  over  a  claim  for  attach- 
ed property  can  be  questioned  by  assignment  of 
error  to  the  judgment  of  the  county  court  on 
appeal  from  a  justice  of  the  peace. — Fuller  Han- 
na  &  Co.  V.  Rogers,  184  S.  W.  322. 
€=9 1 88  (Tex.Civ.App.)  Sufficiency  of  service 
will  not  be  considered  on  appeal  where  not  rais- 
ed in  the  motion  to  set  amde  a  default  nor  in  the 
answer. — Miller  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  614. 
«=>l93a)  (Mo.)  Under  Rev.  St  1909,  {  2119, 
in  an  action  on  the  bond  of  a  building  contrac- 
tor, failure  of  the  petition  to  sufficiently  state 
that  pajrments  to  the  contractor  were  made  up- 
on architect's  certificates  should  be  raised  by 
the  surety  by  demurrer,  otherwise  it  was  not 
open  on  appeal. — Southern  Real  Estate  ic  Finan- 
cial Co.  y.  Bankers'  Surety  Of*.,  184  S.  W. 
1030. 

^=3 1 93(9)  (Mo.)  Where  the  petition  states  no 
cause  of  action,  the  point  may.  be  raised  in  the 
Supreme  Court  for  the  first  time.— Wolf  v.  Har* 
ris,  184  S.  W.  1139. 

^|=3l96(Mo.)  A  party  cannot,  on  appeal,  avail 
himself  of  error  in  overruling  his  motion  to 
strike  an  amended  petition  from  the  files  as 
constituting  a  departure,  where  he  waived  such 
error  by  answering  to  the  merits  and  going  to 
trial.— Schroeder  v.  Edwards,  184  S.  W.  108. 

48s>l99  (Ky.)  Under  Civ.  Code  Prac.  M  516, 
617,  and  section  618,  subsec.  3,  an  appeal  from 
premature  submission  of  the  case  would  be  dis- 
missed, where  the  appellants  had  not  attempted 
to  correct  the  clerical  misprision  in  the  court 
below  before  appealing. — Jones  v.  Hazard  Dean 
Coal  Co.,  184  S.  W.  1131. 

€=9204(1)  (Mo.App.)  Objection  to  evidence  not 
made  during  the  trial  will  not  be  considered  on 
appeal.— Perry  v.  Reed,  184  S.  W.  902. 

$=9209(4)  (Ark.)  Objection  to  lack  of  proof  of 
title  cannot  be  made  for  the  first  time  upon  ap- 
peal.—Yazoo  &  M.  V.  E.  Co.  T.  Solomon,  184 
S,  W.  418.  . 


^»2IS(1)  (Ark.)  In  servant's  action,  the  em- 
ployer, which  desired  that  an  instruction  on  safe 
place  to  work  should  contain  the  qualificatiMi 
of  the  doctrine  of  assumed  risk,  should  have  a4>- 
jected  to  the  instruction  below.— Wisconsin  A 
Arkansas  Lumber  Co.  t.  Irons,  184  S.  W.  456. 
<3=2I6(1)  (Tex.Civ.App.)  Where  an  instmction 
is  erroneous,  appellant  need  not  request  a  cor- 
rect charge,  but  under  the  statutes  the  party 
aggrieved  need  only  except  pointing  out  the  de- 
fects and  reserve  objection  by  proper  bill  of 
exceptions.— Kansas  City,  M.  A  O.  By.  Co.  v. 
Russell,  184  S.  W.  299. 

«=»2I6(1)  (Tez.Giv.App.)  In  the  appellate  court 
defendant  could  not  complain  of  an  omission 
from  an  instruction,  in  the  absence  of  a  request- 
ed instruction  thereon. — St  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Kerr,  184  a  W.  106a 

«=>2I6(2)  (Tex.Giv.App.)  Where  the  court  prop- 
erly submitted  a  question  of  fact  to  the  jury, 
a  party  who  requested  no  instructions  supplying 
omissions  in  the  charge  given  and  made  no  ob- 
jections cannot  complain  of  such  omissions  on 
appeal.— Heard  v.  Bowen,  184  S.  W.  234. 
i3=»2l8(l)  (Tei.Giv.App.)  Where  a  party  fail- 
ed, on  rendition  of  a  verdict  by  11  jurors,  to  ob- 
ject to  their  failure  to  sign  the  verdict  it  could 
not,  for  the  first  time  on  appeal,  complain  there- 
^  if  it  was  error.— Crosby  v.  Stevens,  "184  8. 
W.  706. 

«=323l(5)  (Mo.App.)  Where  there  was  merelr 
a  general  objection  to  testimony  defendant  conid 
not  complain  on  appeal  that  the  testimony  was 
hearsay. — Ryley- Wilson  Grocer  Go.  v.  St  Louis 
&  S.  F.  R.  Co.,  184  S.  W.  915. 

«s»236(2)  (Tex.CiT.App.)  If  plaintifF  desired  to 
amend  his  motion  against  a  sheriff  before  the 
court  sustained  defendant's  demurrer  thereto, 
he  should  have  requested  court's  permission  to 
amend,  and  upon  refusal  should  have  reserved 
a  bill  of  exception. — Peck  v.  Muri^  A  Bolans, 
184  S.  W.  542. 

€=3237(6)  (Tex.Civ.App.)  To  predicate  error  on 
the  refusal  to  set  aside  a  finding  of  the  jnry, 
there  must  be  a  motion  to  set  aside. — Houston, 
E.  A  W.  T.  By.  Go.  v.  Hooper,  184  S.  W.  347. 

€=3237(6)  (Tex.Cir.App.)  In  the  absence  of  a 
motion  to  set  aside  the  jury's  findings,  an  as- 
signment of  error  based  on  the  insufficieocy  of 
the  evidence  to  support  them  will  not  be  con- 
sidered.—Texas  A  N.  O.  B.  Co.  ▼.  Weems,  184 
S.  W.  1103. 

(O)  SSxceptlona. 

€=»273(5)  (Tex.Civ.App.)  Where  an  instruction 
embodies  several  propositions  of  law,  some  of 
which  are  accurate  and  not  subject  to  objection, 
a  general  exception  is  insufficient  to  raise  the 
propriety  of  a  particular  portion  of  the  instmc- 
tion.—Lester  V.  Hutson,  184  S.  W.  268. 

(D)   Motions  tor  Nevr  Trial, 

<8=3282  (Tex.Civ.App.)  Where  a  cose  is  tried 
without  a  jury,  motion  for  new  trial  is  not  pre- 
requisite M  perfection  of  appeal. — Rockdale 
Mercantile  Co.  v.  Brown  Shoe  Co.,  184  S.  W. 

281. 

«=>294(1)  (Tex.Civ.App.)  Where  a  party  de- 
sires review  of  the  judge's  conclusion,  he  shonM 
call  attention  to  alleged  insufficiency  of  evi- 
dence in  a  motion  for  new  trial. — North  Ameri- 
can Ins.  Co.  v.  Jenkins.  184  S.  W.  307. 
€s»30l  (Mo.App.)  Where  a  motion  for  new 
trial  does  not  suggest  diat  testimony  has  been 
improperly  excluded,  that  question  cannot  be 
considered  on  appeal. — Perry  v.  Beed,  184  S.  W. 
902. 

€=>30l  (Tex.Clv.App.)  Objection  to  description 
in  power  of  attorney  offered  in  evidence,  not 
presented  in  motion  for  new  trial,  cannot  be 
considered  on  appeal.— ICeppler  v.  Texas  Lum- 
ber Mfg.  Co,,  184  S.  W.  353. 
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vn.  REQimimi  Airo  PBOOEEDxiros 

FOR  TRAHSFER  OF  OATTBB. 

(A]   Time   of  Taktms  Proeeedlnsa. 

«s>338(2)  (Ark.)  Act  Feb.  27,  1915  (I<awB 
1915,  p.  205),  amending  Kirby'g  Dig.  I  1199, 
touching  the  time  for  appeals,  by  shortening  it 
from  12  to  &  months,  fizea  6  months  after  the 
passing  of  the  statute  as  the  fall  limit  for  all 
appeals,  but  does  not  apply  to  judgments  ren- 
dered before  it  w«nt  into  effect,  where  the  un- 
expired time  under  the  old  statute  is  less  than 
6  month8.-«ki«wrd  t.  Mixon,  184  S.  W.  399. 

(D)  "Writ  of  Brror,  Citation,  or  Notice. 

«=»407(1)  (Tex.Civ.App.)  A  court  of  CivU  Ap- 
peals has  no  jurisdicaon  to  entertain  a  writ  of 
error,  unless  citation  has  been  legally  served  on 
the  defendant  in  error  or  service  accepted. — 
Webster  v.  International  &  G.  N.  By.  Co.,  184  S. 
W.  295. 

nc   BUPERSEDEAB  OR  STAT  OF  PRO- 
OEEDINaS. 

4=»48S(1)  (Ky.)  The  effect  of  a  supersedeas  is 
to  preserve  the  status  in  quo  pending  the  ap- 
peal; it  is  not  retroactive,  and  does  not  undo 
what  has  already  been  done^  and  destroys  no 
rights  acquired  by  the  judgment,  but  merely  sus- 
pends those  rights.— Barker  y.  IlUnoiS  Surety 
Co.,  IM  S.  W.  3T7. 

X.  RECORD  AND  PR00EEDXNO8  XOT 
IN  RECORD. 

(A)  Matter*  to  be  Sho'crm  by  Beoord. 

«s»493  (Tex.Civ.App.)  Where  the  record  con- 
tains no  citation  showing  due  service  or  an  ap- 
pearance by  defendant,  judgment  by  default 
will  be  reversed  on  appeal,  though  the  judgment 
contains  a  recital  that  defendant  was  duly 
served. — Oilles  v.  Miners'  Bank  of  Carterville, 
Mo.,  184  S.  W.  284. 

<=>499(4)  (Tex.Civ.App.)  Where  the  bills  of  ex- 
ception did  not  show  tnat  the  court's  attention 
was  called  to  objections  to  charges  or  requests 
offered,  before  the  main  charge  was  submitted, 
assignments  based  thereon  will  not  be  consider- 
ed.—Heard  V.  Bowen,  184  S.  W.  234. 
*=>499(4)  (Tex.Civ.App.)  An  assignment  of  ei^ 
ror  in  giving  a  peremptory  instruction  will  not 
be  considered  where  the  record  fails  to  show  that 
an  objection  was  made  and  exception  reserved 
In  the  trial  court,  as  required  by  the  statute. — 
Donaldson  v.  McElroy,  181  S.  W.  1100. 

.   (B)  Boope  aaA  Content*  of  Reeor4. 

«B>5I8(1)  (Ky.)  To  obtain  a  i«view  of  a  mling 
refusing  the  filing  of  a  pleading  tendered,  the 

g leading  must  be  made  part  of  the  record  either 
y  order  of  court  or  bill  of  exceptions.- Hous- 
ton V.  Commonwealth,  184  S.  W.  388. 

(C)   Neeea*ltr  of  Bill  of  Bxceptlon*)  Oaa«( 
or  Statement  of  Fact*. 

^=s>544(l)  (Tex.Civ.App.)  Tile  court  on  appeal 
cannot  say  that  the  conclusion  reached  by  the 
trial  judge  was  erroneous  in  the  absence  of  a 
statement  of  facts. — North  American  Ins.  Co. 
V.  Jenkins.  184  8.  W.  307.. 

4=9547(1)  (Tex.Civ.App.)  Error  cannot  be  pred- 
icated on  the  refusal  of  the  court  to  submit  re- 
quested issues,  not  made  subject  to  prc^wr  as- 
signment of  error,  nor  accompanied  by  proper 
bUto  of  exception,  showing  timely  and  proper 
appUeation  to  the  court  for  the  submission  of 
tne  requested  issues. — Crosby  v.  Stevens,  184 
8.  W.  706. 

4=9548(4)  (Tex.Civ.App.)  The  action  of  the 
court,  upon  motion  to  strike  out  evidence, 
riiould  be  presented  by  bills  of  exception  in  or- 
der to  be  reviewed. — Crews  v.  Powers,  194  8.  W. 
363. 


4=3548(5)  (Tex.Civ.App.)  To  take  advantage 
on  appeal  of  the  wrongftil  admission  of  evidence 
over  objection,  a  bill  of  exceptions,  duly  ap- 
proved by  the  trial  court,  must  have  been  pre- 
served.—Texas  &  P.  Ry.  Co.  V.  Baker,  184  S. 
W.  664. 

(D)  CJontenta,   HakinK,  and   Settlement  of 
Caae  or  Statement  of  Fact*. 

4s>S62  (Tex.Civ.App.)  In  an  action  for  nonde- 
livery of  a  telegram,  the  company  cannot  on 
appeal  question  its  liability  on  the  ground  of 
a  stipulation  limiting  liahility  for  an  nnrepeat- 
ed  message,  where  such  provision  did  not  ap- 
pear in  the  statement  of  facts. — Western  Uni<m 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519>. 
4=B5efl(2)  (Tex.Civ.App.)  An  instrumeilt  called 
a  "statement  of  facts,"  not  signed  by  counsel  for 
plaintiff  or  approved  by  the  court,  cannot  be  re- 
nurded.— North  Ammcan  Ins.  Co.  v.  Jenkins, 
184  8.  W.  307. 

OB)   Abstract*  of  Record. 

4=9581(3)  (Mo.App.)  Where  neither  the  record 
nor  abstract  of  bill  of  exceptions  show  the  trial 
judge  signed  the  bill,  the  defect  is  fatal.— Mer- 
rill V.  Johnson,  184  S.  W.  1191. 
4=9582(2)  (Mo.App.)  Tender  the  terms  of  rule 
15  of  Courts  of  Appeal  (181  S.  W.  vi)  the  ad- 
missibility of  documentary  evidence  not  set  out 
in  full  in  the  abstract  will  not  be  reviewed. — 
Merrill  v.  Johnson,  184  S.  W.  1191. 

(F)   Maldnar.  Form,  and  Reanlalte*  of 
Tranaerlpt  or  Retnrn. 

4=»598  (Tex.(Mv.App.)  The  requirement  of 
Rev.  St.  arts.  2109,  2110,  as  to  the  transcript 
on  appeal,  cannot  be  supplied  by  the  recitation 
in  the  Judgment.— Palomas  Lend  &  Cattle  Co. 
V.  Good,  184  8.  W.  805. 
4=9608(1)  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
2109,  2110,  transcript  on  appeal  from  default 
judgment  against  sureties  on  replevin  bond  held 
not  to  show  the  facts  necessary  to  authorize  the 
Judgment,  and  hence  to  make  no  case  on  appeal. 
— Palomas  Land  &  Cattle  Co.  v.  Good,  184  8. 
W.  806. 

(I)  Defo«t*t    Objection*.    Aoiendmenta   and 
Correction. 

4=>6S5(1)  (Tex.Civ.App.)  Appellee's  motion,  to 
strike  a  paper  filed  in  the  Court  of  Civil  Ap- 
peals, purporting  to  be  the  conclusions  of  fact 
and  of  law  of  the  trial  court,  but  not  made  a 
part  of  the  transcript,  will  be  granted.— Hester 
V.  Baskin,  184  8.  W.  726. 

(J)   Condnslvenesa    and    Effect,    Impeaob- 
Ins  and  Contradicting. 

4=9662(4)  (T«z.Civ.App.)  Statement  of  facts 
prepared  by  court,  counsel  having  failed  to 
agree,  cannot  be  called  in  question  as  not  stat- 
ing facts  proven  on  trial. — Keppler  v.  Texas 
Lumber  Mfg.  Co.,  184  S.  W.  353. 
4=>664(4)  (Tex.Clv.App.)  Where  bill  of  excep- 
tions attacking  refusal  to  allow  witness  to  tes- 
tify was  contradicted  by  statement  of  facts 
which  showed  that  witness  did  answer,  state- 
ment will  control.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Washburn,  184  S.  W.  680. 

4s>66S  (Mo.App.)  In  the  absence  of  a  counter 
abstract,  the  Court  of  Appeals  must  accept  that 
of  appellant,  though  if  a  counter  abstract  had 
been  presented  by  respondent,  and  not  agreed  to 
by  appellant,  under  the  statute  the  Court  of 
Appeals  must  send  for  the  bill  of  exceptions. — 
McKenzie  Carpet  Co.  v.  Leffler,  184  S.  W.  906. 

(K)  ttneatlona  Preaented  for  Revlevr. 

4=9671(7)  (Mo_App.)  Though  on  apiieal  defend- 
ant carrier  relied  on  an  alleged  provision  in  the 
bill  of  lading,  no  effect  can  be  given  the  provi- 
sion where  it  did  not  appear  in  the  abstract. — 
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Ryley-Wilson  Grocer  Co.  ▼.  St  Louis  &  S.  F. 
R,  Co.,  184  S.  W.  915. 

«=>690(1)  (Tex.Civ.App.)  A  bill  of  exceptions 
to  the  excliiaion  of  evidence,  reciting  merely 
what  the  evidence  would  have  been,  is  insuffi- 
cient, where  it  fails  to  show  the  materiality  of 
the  testimony,  which  is  apparently  unconnected 
with  the  issues. — Lester  v.  Hntson,  184  S.  W. 
268. 

$»692(1)  (Tex.CiT.App.)  Assignments  to  sus- 
taininiT  of  objections  to  questions  on  direct  ex- 
amination wiU  not  be  considered  where  the  bills 
of  exceptions  do  not  show  the  testimony  to  be 
elicited. — Yeatts  r.  St  Louis  Southwestern  Ry. 
Co.  of  Texas,  184  S.  W.  636. 

The  rule  that  bills  of  exceptions  must  show 
the  testimony  expected  to  be  elicited  does  not 
apply  to  questions  on  cross-examination  or  to 
motion  to  strike  testimony. — Id. 
<6=>708  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals cannot  consider  facts  stated  in  the  motion 
for  rehearing,  but  not  shown  by  the  record. — 
Kerbow  v.  Wooldridre,  184  S.  W.  746. 

(L)  Matters  Not  Apparent  of  Record. 

€=>7I5(2)  (Tex.Civ.App.)  By  direct  provision 
of  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1593.  the  Court  of  Civil  Appeals  has  power  to 
ascertain  by  affidavit  or  otherwise  such  matters 
of  fact  as  may  be  necessary  to  the  proper  exer- 
cise of  its  jurisdiction.— Webster  v.  Internation- 
al &  G.  N.  Ry.  Co.,  184  S.  W.  295. 

XI.   ASSIGNMENT  OF  EBBOKS. 

«=»7I9(8)  (Tex.Civ.App.)  Where  no  attack  was 
made  on  findings  establishing  right  of  recovery 
and  the  evidence  tended  strongly  to  support  the 
findings,  they  will  be  adopted  as  facts,  and 
plaintiff's  jud<nnent  affirmed  in  absence  of  er- 
ror of  law.— Missouri.  K.  &  T.  Ry.  Co.  of  Tex- 
as v.  Washburn,  184  8.  W.  580. 
«=3728(1)  (Tex.Civ.App.)  An  assignment  of  er- 
ror to  exclusion  of  testimony  too  vague  to  show 
what  testimony  was  excluded  cannot  be  consid- 
ered on  appe^.— Cleburne  Peanut  &  Products 
Co.  ▼.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  184 
S.  W.  1070. 

€=3736  (Tex.Civ.App.)  Assignment  of  error 
held  not  entitled  to  consideration.  Where  pre- 
Renting  two  separate  and  unrelated  questions. — 
Peck  V.  Murphy  &  Bolanz,  184  8.  W.  642. 
4=9739  (Tex.Civ.App.)  Oronping  four  requested 
peremptory  charges  in  one  assignment,  held  not 
objectionable.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Washburn,  184  S.  W.  580. 
4=»742(1)  (Tex.Civ.App.)  Where  a  proposition 
under  an  assignment  of  error  is  insumcient  the 
court,  on  appeal  cannot  reframe  it  to  make  it 
tit  the  record,  in  order  to  properly  present  the 
issue.— Lester  v.  Hntson,  184  S.  W.  268. 
4=3742(1)  (Tex.Civ.App.)  Assignment  of  error 
not  including  statement  of  proceedings  sufficient 
to  explain  and  support  the  contention  made,  as 
required  by  rule  31  for  Courts  of  Civil  Appeals 
(142  S.  W.  ziii)  held  not  entitled  to  considera- 
tion.—Peck  V.  Murphy  &  Bolans,  184  S.  W.  542. 
As.signment  of  error  not  supported  by  any 
statement,  as  required  by  rule  31  for  Courts  of 
Civil  Appeals  (142  S.  W.  xiii),  was  not  entitled 
to  consideration. — Id. 

<8=»742(1)  (Tex.Civ.App.)  Under  the  rules  and 
by  statute,  the  court  cannot  consider  assign- 
ments of  error  not  accompanied  by  a  statement 
of  substantial  matter  mere  references  to  pages 
in  the  record  being  insufficient. — Foster  Lumber 
Co.  V.  Rodgers,  IM  S.  W.  761. 
9=9742(4)  (Tex.Civ.App.)  A  statement  foUow- 
ing  an  assignment  of  error  complaining  of  the 
admission  of  particular  evidence  is  not  germane 
where  the  evidence  mentioned  in  the  statement 
is  not  the  same  as  that  specified  in  the  assign- 
ment—International &  G.  N.  Ry.  Co.  V.  Vogel, 
184  S.  W.  229. 

4=>742(5)  (Tex.Civ.App.)  An  assignment  based 
on  the  charge  on. the  croond  tliat  'there  was  no  < 


evidence  to  support  it,  need  not  be  considered, 
where  the  statement  did  not  set  out  the  evi- 
dence.—Heard  V.  Bowen,  184  S.  W.  234. 
^=742(5)  (Tex.Civ.App.)  An  assignment  com- 
plaining of  refusal  to  submit  an  issue  cannot  be 
considered  on  appeal,  where  the  statement  mere- 
ly set  forth  that  there  was  abundant  evidence 
to  establish  appeDant's  contention. — St  Lonia 
Southwestern  Ry.  Co.  of  Texas  t.  Rutherford, 
184  S.  W.  700. 

«=»743(1)  (Tei.Civ.App.)  Where  statements  un- 
der assignments  of  error  made  no  i«ference  to 
the  portion  of  the  transcript  containing  a  rec- 
ord of  the  error  complained  of,  such  assignments 
could  not  be  considered  not  being  briefed  as 
required  by  the  rules  of  the  Courts  of  Civil  Ap- 
peals.— Texas  Grain  &  Elevator  Co.  ▼.  Dyer, 
184  S.  W.  1049. 

Under  Acts  33d  Leg.  c.  136,  J  1  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1612),  and  rules 
30,  31,  for  the  Courts  of  CivU  Appeals  (142 
S.  W.  xiii),  where  the  statement  under  an  as- 
signment of  error  based  on  the  failure  to  submit 
the  case  upon  special  issues  made  no  reference 
to  the  record,  except  the  expression  "(Sec  defend- 
ants' bill  of  exception.  No.  3),"  such  assignment 
was  insufficient  and  could  not  be  considered. 
—Id. 

Xn.   BBIEFS. 

<8=9759  (Tex.Civ.App.)  Under  rule  29  for  the 
Courts  of  Civil  Appeals  (142  S.  W.  xii).  re- 
quiring assignments  of  error  to  be  copied  in  ap- 
pellant's brief,  on  assignment,  reconstructed 
from  two  or  three  assignments  of  error  in  the 
motion  for  new  trial,  will  not  be  considered. — 
Progressive  Oil  Co.  v.  Crawford,  184  S.  W.  728. 
<3=>76l  (Mo.)  Under  rule  15  (169  S.  W.  iz),  re- 
quiring all  briefs  to  be  printed  and  to  contain, 
apart  from  arguments  and  discussion  of  author- 
ity, a  statement  of  the  points  relied  on,  a  state- 
ment in  the  brief  that  portions  of  the  answer 
stricken  out  were  material,  and  that  such  ac- 
tion was  error,  could  not  be  considered.— Schroe- 
der  V.  Edwards,  184  S.  W.  106. 
4=>762  (Mo.)  A  point  raised  for  the  first  time 
in  a  reply  brief  is  too  late. — Orchard  v.  Mis- 
souri Lumber  &  Mining  Co.,  184  S.  W.  1138. 
^s768  (Tex.Civ.App.)  By  express  provision  of 
Court  of  Civil  Appeals  rule  41  (142  S.  W.  xiv), 
whatever  of  the  statements  in  appellant's  brief 
is  not  contested  will  be  considered  as  acquiesced 
in.— Mutual  Film  Ckirp.  v.  Morris  &  Daniel,  184 
S.  W.  1060. 

Xm.   BISBOSSAI..  WITHDBAWAX.,  OB 
ABANDONMENT. 

4=9782  (Mo.)  Appeal  from  order  Vacating  ap- 
pointment of  receiver  of  private  bank  will  not 
be  dismissed  on  ground  that  order  appointing 
receiver  entered  after  petition  in  bankruptcy 
against  bank  owner  was  not  within  authori^  ot 
circuit  court,  in  view  of  Rev.  St  1909,  «  1081- 
1083.— State  ex  reL  Barker  ▼.  Safe,  184  S.  W. 
984,  992. 

4=3787  (Tex.Civ.App.)  Want  of  prosecution 
h«ld  ground  for  dismissal  of  appeal  in  absence 
of  fundamental  error  in  the  trial  of  the  cause. 
-Anderson  v.  Engler,  184  S.  W.  309. 

XV.  HE  A  RING    ANB    BEHEABINO. 

4>=>8I8  (Mo.)  An  order  of  the  CJourt  of  Appeals, 
made  the  last  day  of  a  term,  continning  all  mo- 
tions in  cases  ruled  on  on  that  day  to  the  next 
term,  retains  jurisdiction  over  the  case  in  which 
no  motion  for  rehearing  had  been  determined. — 
State  ex  reL  Logan  v.  Ellison,  184  S.  W.  063. 

XVI.  BEVIEIV. 

(A)   Scope  and  Bxtent  tn  OeneraL 

4=>837(7)  (TBX.Civ.Aup.)  Where  error  is  a«- 
signed  to  the  refusal  oif  a  new  trial  because 
the  jury  received  material  communicationB,  the 
exact  character  of  which  was  unknown  to  the 
appellants,  the  oooit,  on  appeal,  could  not  re- 
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view  the  ortlel-,  since  review  would  necessaTil; 
be  based  on  speculation. — Crosby  v.  Stevens,  184 
a.  W.  705. 

«=»837(12)  (Mo.)  The  Supreme  Court  can  con- 
uder  on  appeal  evidence  in  the  record  errone- 
ously stricken  by  the  trial  court,— Bajohr  v. 
Bajohr,  184  S.  W.  76. 

9=9843(2)  (Tex.C3v.App.)  Where  a  judgment 
must  be  reversed  in  any  event,  an  appellate 
court  will  not  itself  undertake  to  estimate  the 
amount  of  excess  damages  in  the  judgment. — Do- 
nada  v.  Power,  184  S.  W.  793. 
«a98S4(4)  (Mo.App.)  The  Court  of  Appeals 
cannot  uphold  the  exclusion  of  evidence  because 
obnoxions  to  an  objection  not  made  below. — 
McKende  Carpet  Co.  v.  Leffler,  184  S.  W.  905. 
<=»856(2)  (Tenn.)  The  action  of  the  trial  court 
in  erroneondy  excluding  evidence  will  not  be 
upheld  because  the  court  can  see  that  it  is  in- 
competent on  some  other  ground  than  that  on 
which  the  objection  was  made;  as  incompetenry 
not  objected  to  is  waived. — Middle  Tennessee  R. 
Co.  V.  McMillan,  184  S.  W.  20. 

(C)  Parties  Bntttled  to  Allese  Brror. 

9C3879  (Tex.Civ.App.)  A  judgment  against  sev- 
eral will  not  be  disturbed  as  regards  those  de- 
fendants who  did  not  appeal. — Sweeten  v.  Tay- 
lor, 184  S.  W.  693. 

®s»880(8)  (Tex.Civ.App.)  A  decree  against  a  de- 
fendant who  did  not  appeal  will  not  be  disturbed 
on  the  appeal  of  the  other  defendants  not  in- 
terested in  that  particular. — Ferrell-Michad  Ab- 
stract tc  Title  Co.  V.  McCormac,  184  S.  W. 
1081. 

(3=»882(8)  (T».Civ.App.)  In  an  action  for  libel, 
defendant  cannot  complain  of  error  in  permit- 
ting plaintiff  to  testify  to  a  fact,  where  de- 
fendant introduced  in  evidence  a  newspaper 
published  by  it  stating  substantially  the  same 
facts. — Houston  Chronicle  Pub.  Co.  v.  Quinn,  184 
S.  W.  669. 

«=3882(8)  (Tex.Civ.App.)  Defendant,  who  had 
proved  the  contents  of  a  letter  of  its  witness  be- 
fore it  was  offered  by  plaintiff  to  show  wit- 
ness' bias  toward  plaintiff,  could  not  complain 
of  its  admission  on  the  ground  of  its  irrele- 
vancy.— Briges-Weaver  Machinery  Co.  v.  Pratt, 
184  S.  W.  7&. 

<S=>,882(9)  (Tex.Civ.App.)  Where  plaintiff  on 
croaa-examination  of  impeaching  witnesses  elic- 
ited testimony  as  to  particular  incidents,  he 
cannot  complain  that  the  witnesses  on  redirect 
examination  were  permitted  to  give  the  details. 
— Yeatts  V.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas,  184  S.  W.  636. 

«=3882(12)  (Tex.Civ.App.>  One  is  precluded 
from  urging  error  in  a  charge  which  is  almost 
a  literal  copy  of  a  special  charge  asked  by  him. 
— Donada  v.  Power,  184  S.  W.  793. 
9=s>883  (Mo.App.)  Where  all  the  evidence  was 
re<!eived  as  though  an  answer  had  been  filed, 
plaintiff  cannot  complain  that  thereafter  the 
court  refused  to  strike  out  the  evidence  because 
of  the  failure  to  file  an  answer  and  gave  de- 
fendant leave  to  file  his  answer. — Senaca  (Jo.  v. 
Ellison,  184  8.  W.  1177. 

(B)  Presamptloaa, 

9=9907(2)  (Ark.)  Where  the  evidence  in  a  suit 
in  the  chancery  court  was  not  preserved  by  bill 
of  exceptions  or  otherwise  the  Supreme  Court 
on  appeal  must  presume  that  if  any  evidence 
could  have  been  offered  which  would  have  sup- 
ported the  decree  rendered,  such  evidence  was  in 
fact  heard.— Hicks  v.  Hicks,  184  S.  W.  416. 
9=»907(3)  (Tex.Civ.App.)  Where  there  is  no 
statement  of  facts  in  the  record,  it  must  be 
presumed  that  the  evidence  justified  the  verdict. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Elias, 
184  S.  W.  312. 

9=>927(5)  (Mo.App.)  In  ruling  on  defendant's 
demurrer  to  the  evidence,  the  appellate  court 


must  draw  every  legitimate  inference  in  favor 
of  plaintiff  which  evidentiary  facts  nod  circum- 
stances will  permit. — Kennisb  t.  Safford,  184  S. 
W.  923. 

9=3927(7)  (Mo.App.)  On  appeal  from  a  direct- 
od  verdict  for  the  defendant,  every  inference  of 
fact  justified  by  the  evidence  was  to  be  made 
in  favor  of  plaintiff.— Bawley  v.  Lusk,  184  S. 
W.  1173. 

<»=>930(2)  (Tex.Civ.App.)  It  will  be  presumed 
on  appeal  that  the  jury  followed  instructions  as 
to  what  they  must  find  before  finding  verdict 
against  defendant. — Cattlemen's  Trust  Co.  v, 
Blasingame,  184  8.  W.  574. 
<S=>93I(3)  (Tex.(7iv.App.)  Where  no  findings  of 
^ct  were  filed  in  trial  court,  appellate  court 
must  assume  that  all  issues  of  fact  were  re- 
solved in  favor  of  appellee. — (Sorbin  v.  Booker, 
184  S.  W.  696. 

«=>»33(1)  (Tex.Civ.App.)  Although  /during  a 
trial  the  trial  judge  was  taken  sick,  but  there 
is  no  admission  in  the  bill  of  exceptions  or  proof 
that  he  was  too  ill  intelligently  to  pass  upon  a 
motion  for  new  trial,  it  will  be  presumed  that 
he  was  not.— Crosby  v.  Stevens,  184  S.  W.  705. 
<S=9933(5)  (Tex.Civ.App.)  Where  on  appeal 
from  a  judgment  overruling  a  motion  for  a  new 
trial,  the  record'  shows  no  testimony  taken  as 
to  facts  not  supported  by  affidavits  accompany- 
ing the  motion,  it  will  be  presumed  that  the 
court  was  correct  in  overruling  the  motion.— 
Crosby  v.  Stevens,  184  S.  W.  7()5. 
9=>934(1)  (Tex.Oiv.App.)  On  appeal  every  rea- 
sonable intendment  will  be  indulged  to  support 
the  judgment  below.— Texas  &  N.  O.  R.  Co.  v. 
Marshall  &  Marshall,  184  S.  W.  643. 
<S=934(2)  (Tex.Civ.App.)  While  statement  of 
facts  might  be  consulted  to  sustain  judgment 
where  issue  had  not  been  submitted  to  jury,  it 
cannot  be  done  where  the  issue  was  submitted. — 
Indiana  Co-op.  Canal  Co.  ▼.  Gray,  184  S.  W. 
242. 

«=>934(2)  (Tex.Civ.App.)  By  direct  provision 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1986,  where  the  case  is  submitted  on  special 
issues,  an  issue,  not  submitted  and  not  request- 
ed by  a  party,  must  be  deemed  to  have  bem 
found  BO  as  to  support  the  judgment,  if  there 
was  evidence  to  sustain  such  a  iindmg. — Mis- 
souri, K.  &  T.  Ry,  Co.  of  Texas  v.  Norris,  184 
S.  W.  261. 

9=9934(2)  (Tex.av.App.)  In  view  of  Rev.  St. 
art.  1985,  where  there  was  sufficient  endence  to 
show  the  negUgence  relied  on  was  the  proxi- 
mate cause,  judgment  will  be  upheld  though 
jury  did  not  so  find  and  jndRment  recited  it 
was  based  solely  on  their  findings. — Postex  Cot- 
ton MUl  Co.  V.  McCamy,  184  S.  W.  569. 
9=9934(2)  (Tex.Giv.App.)  Every  reasonable  pre- 
sumption must  be  indulged  in  favor  of  the  judg- 
ment rendered,  and  a  special  verdict  should  be 
UberaUy  construed  in  order  to  sustain  it. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Pace,  184 
S.  W.  105L 

(V)  Discretion   of   Ijovrer  Coart. 

9=3960(1)  (Tex.  Civ.  App.)  The  action  of  the 
court  in  sustaining  a  demurrer  to  a  motion 
without  argument  and  refusal  to  allow  argu- 
ment as  to  exceptions  to  a  special  answer  will 
not  be  reviewed,  unless  abuse  of  discretion  is 
shown.— Peck  v.  Murphy  &  Bolaaz,  184  S.  W. 
542. 

9=3966(1)  (Mo.App.)  The  denial  of  defendant's 
request  for  continuance  does  not  constitute  re- 
versible error,  unless  it  was  an  abuse  of  dis- 
cretion.— Bank  of  Raymondville  v.  National 
Safe  &  Lock  Co.,  184  S.  W.  1176. 
9=9979(5)  (Mo.App.)  The  act  of  the  trial  court 
in  setting  aside  a  verdict  for  excess  of  dam- 
ages will  not  be  reviewed  on  appeal,  unless 
abuse  of  discretion  appears. — State  ex  rcl. 
O'Donnell  v.  Boepple,  184  S.  W.  1166. 
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«=»994(©  (Tex.OlT.App.)  Credibility  of  wlt- 
nesseB  giTing  testimony  supporting  plaintiff's  al- 
leeationE  held  for  the  jury,  and  not  for  an  ap- 
pelate court— Galveston,  H.  &  S.  A.  By.  Co. 
V.  Moses,  184  S.  W.  327. 

«=>I00I(1)  (Tez.CiT.App.)  Where  there  is  evi- 
dence in  support  of  the  verdict,  it  will  not  be 
disturbed  on  appeal.— Zavala  Land  &  Water 
Co.  V.  Tolbert,  184  S.  W.  523. 
4=31001(1)  (Tex.Civ.App.)  In  action  to  recover 
land  on  title  by  adverse  claim  and  occupancy, 
jury's  finding  of  ten  years'  continuous  posses- 
sion will  not  be  disturbed  on  appeal,  where  sup- 
ported by  competent  testimony. — Houston  Oil 
Co.  of  Texas  v.  Jones,  184  S.  W.  611. 
«s>l002  (Tex.Civ.App.)  It  is  not  the  province 
of  the  court  on  appeal  to  resolve  a  conflict  in 
the  evidence  as  to  a  question  of  foot.— Crosby 
v.  Stevens,  1^  S.  W.  706. 
«s>l002  (Tex.Civ.App.)  A  verdict  on  conflict- 
ing evidence  will  not  be  disturbed. — Newman  v. 
Davis,  184  S.  W.  1078. 

<&=>(003  (Tex.Civ.App.)  On  appeal  a  verdict 
cannot  be  disturbed  because  against  the  greater 
preponderance  of  the  evidence. — International  & 
G.  N.  Ry.  Co.  v.  Vogel,  184  S.'  W.  229. 

«=3l004(l)  (K7.)  A  verdict  finding  the  profits 
c^  a  business  in  an  amount  flagrantly  against 
the  weight  of  evidence,  will  be  reversed.— Wick- 
liffe  Mfg.  Co.  V.  Wilson,  184  S.  W.  386. 

«=3l004(l)  (Tez.Civ.App.)  A  finding  will  not  be 
disturbed  as  excessive,  unless  the  record  disclos- 
es that  the  jury  abused  its  authority  or  was  un- 
duly influenced,  and  the  amount  is  clearly  ex- 
cessive.— Foster  Lumber  Co.  v.  Rodgers,  184  S. 
W.  761. 

«=9l008(l)  (Mo.)  Where  the  claim  of  intervener 
to  land  sought  to  be  partitioned  was  submitted 
to  the  court  without  a  jury  and  without  in- 
structions, the  court's  conclusion  is  binding  on 
appeal.— Kille  v.  Gooch,  184  S.  W.  llSa 

«c9l008(l)  (Tez.Giv.App.)  A  finding  involved 
in  a  judgment  must  be  treated  with  as  much  def- 
erence as  if  made  by  the  jury. — Texas  ft  N.  O. 
R.  Co.  V.  Weems,  184  8.  W.  1108. 

«=>I009(1)  (Ark.)  The  findings  of  the  chancel- 
lor are  to  be  accepted  unless  against  the  pre- 
ponderance of  the  evidence. — Union  State  Bank 
of  Shawnee,  Okl.,  v.  First  Nat  Bank  of  Hunts- 
ville.  Ark.,  184  S.  W.  411. 

<8=»I009(3)  (Ky.)  A  finding  of  the  chancellor 
will  not  be  disturbed  on  appeal  where  the  proof 
is  contradictory  and  the  mind  is  left  in  doubt 
—Fields  V.  Couch,  184  S.  W.  894. 

«s>l009(4)  (Ark.)  The  chancellor's  findings  of 
fact  will  not  be  disturbed  on  appeal  unless  they 
are  against  the  preponderance  of  the  evidence. — 
Fisher  v.  Bice  Growers'  Bank,  184  S.  W.  36. 

9=3 1 009(4)  (Mo.)  Even  where  the  findings  of 
the  cluincellor  are  slightly  against  the  weight  (^ 
the  e\/idence,  they  will  not  be  disturbed  on  ap- 
peal except  for  plain  error. — Hunnell  v.  Zinn, 
184  S.  W.  1154. 

4=31010(1)  (Mo.)  In  a  trial  without  a  jury,  a 
general  finding  will  be  approved  if  it  can  be 
upheld  on  any  substantial  ground.— Orchard  v. 
Missouri  Lumber  &  Mining  Co.,  184  S.  W. 
1138. 

<e=>IOIO(l)  (McApp.)  Where  a  case  is  tried  by 
the  court  without  a  jur^,  and  no  instructions 
are  asked  or  given,  the  judgment  rendered  will 
not  be  disturbed,  if  supported  by  substantial  evi- 
dence and  consistent  with  any  tenable  theory  of 
law.— Sears  v.  Krckel,  184  S.  W.  911. 

<8=»I0IC(1)  (Tex.Civ.App.)  The  fact  that  the 
evidence  will  sustain  a  finding  contrary  to  that 
of  the  trial  court  affords  the  appellate  court  no 
sufficient  reason  for  interfering  with  the  finding 
below,  provided  the  evidence  will  also  sustain 
it— Carter  v.  Smith,  184  S.  W.  244, 


«S9lOIO(l)  (Tez.OiT.App.)  There  being  evidence 
tending  strongly  to  support  the  finding  that  a 
transaction  was  a  sale,  and  not  a  consignment 
of  goods,  that  issue  is  not  open  on  appeal.— 
Mayfield  Co.  v.  Harlan  &  Harlan,  184  8.  W. 
313. 

«s»IOIO(l)  (Tez.CiT.App.)  Findings  of  fact  sup- 
ported by  anfficient  evidence  would  not  be  dis- 
turbed on  appeal.— Crews  v.  Powers,  184  8.  W. 
363. 

«=»I0II(1)  (Mo.App.)  A  finding  by  tbe  trial 
court  on  conflicting  evidence  that  a  materialman 
unintentionally  failed  to  enter  a  credit  due  th« 
contractor  is  conclusive  on  appeal. — Glencoa 
Lime  &  Cement  Co.  v.  Polar  Wave  Ice  &  Fuel 
Co.,  184  S.  W.  952. 

«=>I0I5(4)  (MoJ^pp.)  Where  the  trial  court 
set  aside  a  velAiict  for  excess  of  damages,  the 
appellate  court  wiU  not  reinstate  it  and  order 
a  remittitur,  as  that  would  invade  the  province 
of  the  jury.— State  «x  reL  O'i^onnell  t.  Boepple, 
184  S.  W.  1166. 

«» 1 022(2)  (Mo.App.)  In  subcontractor's  action 
on  contractor's  penal  bond,  referee's  finding  in 
report  approved  by  circuit  court  that  admissions 
in  letters  of  defendant's  president  were  made 
during  joint  liability  of  principal  and  surety, 
supported  by  substantial  evidence,  could  not  be 
disturbed.— City  of  St  Louis  v.  McGuUy  Const 
Co,,  184  S.  W.  939. 

(H)   Banaleait  Brror. 

4=>I029  (Mo.App.)  Where  the  appellant's  ovm 
evidence  discloses  that  he  has  no  cause  of  action, 
errors  assigned  are  of  no  conseouence. — Xmith  v. 
Rose,  184  S.  W.  910. 

<9=>I029  (Tex.CHv.App.)  Court's  consideration 
of  matter  not  covered  by  bill  of  exceptions  held 
not  to  injure  appellee  where  judgment  was  re- 
versible on  other  grounds.— Liockncy  State  Bank 
V.  Bolin,  184  S.  W.  66a 

«=>I03I(6)  (Mo.Apn.)  Where  the  court  after 
reading  an  instruction  to  the  jury  corrected  it 
but  refused  to  read  it  to  them,  the  error  cannot 
be  presumed  to  have  been  cured  by  the  jury 
reading  the  corrected  instruction  after  retiring. — 
Murphy  v.  Foster,  184  S.  W.  929. 
<^=»I033(4)  (Tex.Civ.App.)  Refusal  of  peremp- 
tory instruction  as  to  act  of  negligence  on 
which  jury  found  favorably  to  defendant  was 
not  injurious  to  defendant— Houston,  E.  &  W. 
T.  Ry.  Co.  V.  Hooper,  184  S.  W.  347. 
«=»(i033(5)  (Tax.Civ.App.)  Whom  the  court 
might  properly  have  instructed  the  Jury  that 
plaintiffs'  holding  was  adverse,  defendants  can- 
not complain  of  an  instruction  on  that  issue ; 
the  jury  having  found  that  plaintiffs'  holding 
was  adverse  and  that  they  had  acquired  a  pre- 
scriptive way. — Heard  v.  Bowen,  184  S.  W. 
234. 

<e=s>l033(6)  (r«x.Civ_App.)  In  an  action  for  in- 
juries to  a  shipment,  ginng  of  charges,  declar- 
ing that  under  enumerated  circumstances  ver- 
dict should  be  for  shipper,  but  not  declaring  fail- 
ure of  proof  would  reqmre  verdict  for  carrier, 
was  not  error  to  plaintiff's  injury.— Cleburne 
Peanut  &  Products  Co.  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  184  S.  W.  1070, 
4=>I033(9)  (Ark.)  A  decree,  giving  appellees 
less  than  they  were  entitled  to,  was  not  erro- 
neous as  to  appellant.— Shapard'  v.  Mixon,  184 
S.  W.  399. 

<es»l  033(9)  (Tez.Civ.App.)  Where  the  damages 
awarded  did  not  exceed  those  actually  sustained 
by  plaintiff  as  shown  by  other  evidence,  held, 
that  defendant  could  not  complain  that  the  jury 
in  assessing  the  value  of  the  land  failed  to 
base  it  on  any  specific  evidence  of  value. — 
Zavala  Land  &  Water  Co.  v.  Tolbert,  184  S. 
W.  523. 

«=s>l036(3)  (Tex.CiT.App.)  In  suit  on  a  note, 
where  the  judgment,  under  the  circumstances, 
wns  binding  on  a  bank  not  a  party,  error  of 
ttie  court  in  declining  to  rawtinue  the  case  to 
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mate  the  bank  a  party  'was  immaterial — ^Finley 
V.  Wakefield,  184  S.  W.  755. 
«s>  1 039(13)  (Tex.ClT.App.)  Error  in  admitting 
an  altered  contract  under  a  pleading  of  the  orig- 
inal contract  held  harmless. — Kerbow  t.  Wool- 
dridge.  184  S.  W.  746. 

«s>  1 040(10)  (Tex.Civ.App.)  Orerrnling  special 
exception  to  petition  In  trespass  to  try  title  for 
failure  to  set  out  chain  of  title  was  not  preju- 
dicial, where  partiee  agreed  at  trial  upon  com- 
mon source  of  title.— Keppler  t.  Texas  Lumber 
Mfg.  Co.,  184  S.  W.  353. 

«s>l04l(l)  (Tex.Civ.App.)  Where  an  original 
cross-bill,  with  the  trial  amendments  permitted 
to  be  filed,  contained  all  material  allegations 
in  an  offered  amendment,  an  erroneous  ruling 
of  the  trial  court  refusing  to  permit  the  amend- 
ment was  harmless. — Vaden  v.  Ruck,  184  S.  W. 
318. 

«=s>l045(3)  (Tex.Oiv.App.)  Overruling  of  chal- 
lenge compelling  plaintiff  to  exhaust  peremptory 
challenges  held  not  prejudicial  where  it  did  not 
appear  that  be  was  required  to  accept  an  ob- 
jectionable juror. — Lockney  State  Bank  v.  Bolin, 
184  8.  W.  663. 

<e=>l046(5)  (Ark.)  Where  it  was  in  dispute 
whether  corporation's  treasurer  bad  authority  to 
bind  it,  court's  remark  concerning  effect  of  con- 
tract signed  by  him  held  highly  prejudicial. — 
Boe  Rice  &  Land  Co.  v.  Strobhart,  184  S.  W. 
461. 

4=91048(6)  (Tex.Civ.App.)  Cross-examination  of 
.  witness  based  on  contradictory  testimony  of  an- 
other witness,  while  not  approved,  because  pre- 
•enting  the  testimony  of  the  impeaching  witness 
to  the  jury  twice,  once  by  deposition,  and  once 
orally,  held  not  so  prejudicial  as  to  warrant  a 
reversal. — Briggs-Weaver  Machinery  Co.  v. 
Pratt,  184  S.  W.  732. 

9=»I050(1)  (Ky.)  Error  in  admitting  evidence 
outside  the  record  to  show  service  of  summons 
Is  harmless  in  view  of  Civ.  Code  Prac.  §  756, 
where  the  defendant  was  in  court  at  the  hear- 
ing.—Ramey  V.  Francis,  Day  &  Co.,  184  S.  W. 
880. 

4=s>l050(l)  (Mo.App.)  In  action  on  policy  of 
burglary  iasurance,  error  of  court  in  rnling  that 

Elaintlff  had  right  to  prove  contento  of  his  safe 
icluding  uninsured  property  was  harmless  un- 
less the  jury  were  led  to  incorporate  its  value 
in  their  verdict. — Gueringer  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  184  S.  W.  936. 
«s>l050(l)  (Tex.Oiv.App.)  Testimony  that  land 
depreciated  |2  per  acre  by  being  burned,  not 
based  on  sales  of  burned  land  but  on  witness' 
opinion  upon  the  estimated  value  of  the  grass, 
was  harmless,  where  the  witness  qualified  to 
give  an  opinion  of  the  value  of  the  grass  de- 
stroyed which  he  estimated  at  $2  per  acre. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Hapgood,  184  S.  W. 
1075. 

«=3l050^)  (Mo.App.)  In  a  suit  against  a  city 
for  injuries  due  to  a  defect  in  a  walk,  introduc- 
tion of  an  ordinance  requiring  a  sidewalk  on 
another  street  was  harmless  error. — Proctor  v. 
City  of  Poplar  Bluff,  184  S.  W.  123. 
«=»I05I(1)  (Tex.Oiv.App.)  Where  there  was 
abundant^  other  evidence  to  establish  plaintiff's 
construction  of  an  equivocal  expression  in  a 
contract  for  the  sale  of  land,  the  erroneous  ad- 
mission of  evidence  of  declaration  by  an  agent 
was  harmless.— Zavala  Land  &  Water  Co.  v. 
Tolbert,  184  S.  W.  523. 

*=»I05I(1)  (Tex.Oiv.App.)  Admitting  evidence 
of  witness  on  former  trial  where  on  second  trial 
witness  was  physically  unable  to  testify,  held 
harmless  error,  where  there  was  abundant  evi- 
dence supporting  finding  aside  from  his  testi- 
mony and  no  indication  of  intention  to  impeach. 
—Houston  Oil  Co.  of  Texas  v.  Jones,  184  S.  W, 
611. 

«=  1 052(5)  (Ark.)  Where  the  jury  awarded  a 
much  less  amount,  erroneous  admission  of  evi- 


dence of  a  price  offered  for  a  horse  that  died 
was  harmless. — M.  O.  Brown  &  Co.  v.  Bennett, 
184  S.  W.  35. 

<3=»I056(2)  (Tex.Civ.App.) .  Exclusion  of  testi- 
mony as  to  transactions  of  party  interested 
with  deceased,  and  as  to  the  existence  of  agree- 
ment between  such  parties,  held  harmless,  wnere 
its  admission  would  not  have  benefited  the  de- 
fendant, who  sought  to  introduce  it. — Lester 
V.  Hutson,  184  S.  W.  268. 
<S9l056(4)  (Tenn.)  In  statutory  action  for 
wrongful  killing  of  plaintiff's  husband  on  de- 
fendant's crossing,  exclusion  of  his  admissions 
as  to  his  negligence  and  inattention,  in  view 
of  their  bearing  upon  the  question  of  damages, 
held  prejudicial  error.— Middle  Tennessee  R. 
Ca  V.  McMillan.  184  S.  W.  20. 
<S=»I058(1)  (Tex.OivApp.)  In  suit  for  damages 
to  shipment  of  cattle,  refusal  to  admit  record 
made  by  inspector  at  market  was  not  error, 
where  the  inspector  testified  to  the  same  facts 
from  memory.— SL  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Kerr,  184  S.  W.  1058. 
<3=3l058(2)  (Tex.Civ.App.)  Error  in  excluding 
testimony  as  to  the  apparent  sickness  or  health 
of  a  person  held  cured  by  subsequent  testimony 
of  the  same  witness  in  answer  to  a  similar  ques- 
tion.— Yeatts  V.  St.  Louis  Southwestern  By. 
Co.  of  Texas,  184  S.  W.  636. 
<e=3l058(2)  (Tex.Civ.App.)  The  exclusion  of  tes- 
timony already  given  by  witnesses  is  harmless. 
— Cleburne  Peanut  &  Products  Co.  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas,  184  S.  W.  1070. 
«=»  1060(1)  (Mo.App.)  In  an  action  of  foreiUe 
entry  and  detainer,  the  opening  statement  by 
counsel  that  he  heard  an  attorney  advise  plain- 
tiff as  to  the  validity  of  his  title,  and  that 
plaintiff  relied  thereon,  was  prejudiciaL — Un- 
derwood V.  City  of  Caruthersville,  184  S.  W. 
486. 

<S=3l060^1)  (Mo.App.)  In  an  action  against  a 
city  for  injuries  on  a  defective  sidewalk,  where 
evidence  that  others  had  stumbled  was  admitted 
without  objection  and  gone  into  by  both  sides, 
reference  thereto  by  plaintiff's  counsel  in  dis- 
cussing whether  plaintiff  exercised  ordinary  care 
was  not  reversible  error. — Hawkins  v.  City  of 
Independence,  184  S.  W.  027. 
«s>  1060(3)  (Tex.Civ.App.)  In  action  to  recover 
land  under  adverse  claim  and  occupancy,  al- 
lowing plaintiffs'  counsel  to  state  to  jury  that 
statute  of  limitations  was  suspended  during 
alleged  break  in  continuity  of  possession  held 
harmless  error. — Houston  Oil  Co.  of  Texas  v. 
Jones,  184  S.  W.  611. 

«s>l062(l)  (Tex.Civ.App.)  In  suit  against  a 
railroad  for  a  death,  refusal  to  snbbiit  special 
issue  held  harmless.- Missourij^K.  &  T.  Ry. 
Co.  of  Texas  v.  Norris,  184  S.  W.  261. 

®=>I062(1)  (Tex.Civ.App.)  In  salesman's  ac- 
tion for  compensation  under  an  oral  contract, 
error,  if  any,  in  presentation  of  the  issues  omit- 
ting reference  to  the  terms  of  the  written  con- 
tract pleaded  by  defendant  held  harmless,  where 
the  jury  were  asked  whether  plaintiff  bad  an 
oral  or  written  contract.— BrigRs-Weaver  Ma- 
chinery Co.  V.  Pratt,  184  S.  W.  732. 

<g=>l062(2)  (Tex.Civ.App.)  Where  jury  found 
plaintiff's  wife  was  not  negligent  in  failing  to 
supply  herself  with  suitable  clothing  for  the 
trip  on  which  she  contracted  cold  from  poorly 
heated  car,  refusal  to  submit  question  whether 
plaintiff  supplied  his  wife  with  sufiScient  cloth- 
ing held  harmless. — St.  Louis  Southwestern  Ry. 
Co.  of  Texaa  v.  Rutherford.  184  S.  W.  700. 

<EX=>I062(5)  (Tex.Civ.App.)  In  a  suit  against  a 
railroad  for  a  death,  error  in  submitting  the 
issue  whether  the  injuries  received  by  dece- 
dent when  riding  in  the  road's  box  car  con- 
tributed to  cause  his  death  after  be  fell  from 
a  wagon,  held  to  furnish  no  ground  for  rever- 
sal of  judgment  for  plaintiffs. — Missouri,  K.  ft 
T.  By.  Co.  of  Texas  v.  Norris,  184  S.  W.  261. 
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^=>  1 064(1)  (Mo.App.)  Where  it  does  not  appear 
that  appellant's  rights  were  prejudiced  by  an  in- 
struction, it  is  not  error. — Gardiner  v.  McPike, 
184  S.  W.  956. 

^»  1 064(1)  (Tex.)  In  passenger's  action  for 
conductor's  threatening  language,  erroneous  in- 
struction that  attempting  to  avoid  paying  fare 
on  train  was  penal,  and  conductor  might  so 
state  in  courteous  manner,  held  prejudicial. — 
Carpenter  v.  Trinity  &  B.  V.  Ry.  Co.,  184  S. 

w.  isa 

€=»I064(1)  (Tex.Civ.App.)  In  an  action  aKainst 
a  railroad  for  injuries  to  plaintiff's  wife,  a 
negresa,  passenger  in  a  coach  for  blaclts,  when 
assaulted  by  a  white  passenger  therein,  error 
in  an  instruction  as  to  the  road's  duty  under 
the  separate  coach  law  held  harmless.— Texas 
&  P.  Ry.  Co.  V.  Baker,  184  8.  W.  664. 
«=>I064(1)  (Tex.Civ.App.)  In  suit  for  damages 
to  a  shipment  of  cattle,  instruction  repeating 
all  the  issues  of  negligence  already  submitted  in 
preceding  instructions  gave  undue  emphasis  to 
these  issues,  harmful  to  defendant.— St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Kerr,  184 
S.  W.  105& 

^31064(1)  (Tex.Oiv.App.)  In  an  action  for 
failure  to  deliver  cotton  seed,  instruction,  if  er- 
roneous, as  placing  burden  upon  defendant  to 
show  by  a  preponderance  of  evidence  that  he  did 
not  make  the  contract  of  sale,  held  not  reversi- 
ble error.— Stafford  v.  Patterson  &  Nelson,  184 
S.  W.  1095. 

<g=»  1064(2)  (Tex.  Civ.  App.)  Charge  assuming 
that  there  was  no  evidence  that  deceased  had 
died  of  heart  disease  under  conditions  making 
it  a  partial  defense  to  life  policy  held  harmless, 
where  testimony  was  not  sufficient  to  support 
finding  in  insurer's  favor  on  that  issue. — First 
Texas  State  Ins.  Co.  v.  Bell.  184  S.  W.  277. 
^3 1 066  (Mo.App.)  Instruction  in  pedestrian's' 
action  for  injuries  caused  by  defective  sidewalk 
held  harmless  error,  though  permitting  finding 
not  warranted  by  evidence,  where  it  did  require 
finding  of  dangerous  condition  and  knowledge 
thereof.— Proctor  v.  City  of  Poplar  Bluff,  184 
S.  W.  123. 

<S:=>I066  (Tex.av.App.)  In  view  of  plaintiff's 
evidence,  held,  that  an  instruction  which  did 
not  require  the  jury  to  find  that  the  defendant 
failed  to  stop  the  car  a  reasonable  length  of 
time  for  passengers  to  alight  was  prejudicial 
error.— San  Antonio  Traction  Co.  v.  Cox,  184 
S.  W.  722. 

^s>l067  (Ark.)  In  garnishment  against  the 
purchaser  of  timber  from  defendant,  defendant 
having  admitted  indebtedness  for  work,  but 
denied  the  purchase  of  timber,  refusal  of  gar- 
nishee's requested  instruction  that  if  he  did  not 
purchase  the  timber,  he  was  liable  only  for 
the  amount  admitted,  held  prejudicial  error.— 
Weatherly  v.  Stane,  184  S.  W.  41. 

€=»I067  (Tex.Civ.App.)  Error  cannot  be  predi- 
cated on  the  refusal  to  instruct  against  liabili- 
ty of  the  defendant  if  the  contract  terminated 
on  a  certain  date  and  was  not  renewed,  where 
the  evidence  conclusively  established  that  the 
contract  was  renewed.— Lester  v,  Hutson,  184 
S.  W.  268. 

<8=>I067  (Tex.Civ.App.)  Refusal  of  special 
charge  was  not  error,  where  it  assembled  same 
facts  submitted  by  question  for  special  finding. 
—Houston,  E.  &  W.  T.  Ry.  Co.  v.  Hooper,  184 
S.  W.  347. 

<^5>I068(4)  (Ky.)  The  erroneous  giving  of  an 
instruction  allowing  punitive  damages  is  not 
prejudicial  orror,  where  the  record  clearly  shows 
no  such  damages  were  allowed.— Perks  v.  Mc- 
Cracken,  184  S.  W.  891. 

«=>I068(5)  (Tex.Civ.App.)  Where  in  an  action 
for  injuries  to  animals  the  jury  conld  not  have 
found  as  they  did,  unless  they  had  found  against 
defendant's  contention  embodied  in  a  refused 
charge  that  it  was  not  liable  if  its  employes 
were  not  at  the  scene,  an  assignment  to  the 


refusal  was  not  sustainable. — International  A 
G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W.  229. 
<S=>I068(5)  (Tex.Oiv.App.)  Where  the  jnry 
fonnd  that  the  whole  of  land  claimed  by  the 
wife  as  exempt  from  the  husband's  creditors 
had  been  paid  for  with  her  separate  funds,  it 
was  not  prejudicial  error  to  refuse  to  submit 
the  issue  of  the  projjortion  paid  by  the  wife. — 
Amend  v.  Jahns,  184  S.  W.  729. 
«=»I069(1)  (Tex.Civ.App.)  Where  the  case  is 
one  calling  for  a  peremptory  instruction  in  fa- 
vor of  appellee,  error  in  respect  to  misconduct 
of  a  juror  is  harmless. — Pridgen  ▼.  Cook,  184 
S.  W.  713. 

€=>I070(2)  (Tex.Civ.App.)  Where  the  judg- 
ment may  be  sufficiently  supported  by  three 
uuassailed  special  findings  of  the  jury,  a  fourth 
finding,  though  it  might  be  erroneous,  is  not 
fundamental  error  and  does  not  require  re- 
versal.—Lone  Star  Ins.  Union  v.  Brannan,  1S4 
S.  W.  691. 

9=9 1 072  (Tex.Oiv.App.)  Error  in  striking  ont 
and  refusing  to  consider  appellant's  motion  for 
new  trial  was  harmless,  where  the  case  went 
off  on  demurrers  to  appellant's  petition  or  mo- 
tion and  no  motion  for  a  new  trial  was  essen- 
tial to  review  on  appeaL— Peck  ▼.  Murphy  ft 
Bolanz,  184  S.  W.  542. 

(I)    Brror  Waived  In   Appellate   Caart. 

<8=>I079  (Tex.Civ.App.)  The  excessiveness  of 
an  award  of  damages  for  nondelivery  of  a  tele- 
gram cannot  be  considered  on  appeal,  where 
the  appellant's  brief  did  not  present  that  as- 
signment in  proper'  manner. — Western  L'nion 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 

(K)  Sabaeqaeat  Appeala. 

«=>I096(1)  (Mo.)  On  appeal  from  an  order 
denying  new  trial,  after  entry  of  jadgment  in 
obedience  to  the  mandate  of  the  appellate  conrt 
specifically  requiring  a  certain  judgment  to  be 
entered,  the  only  question  for  review  is  whether 
the  mandate  was  complied  with. — Meyer  r. 
Bobb,  184  S.  W.  105. 

XVH.  BETERMINA'nON  AND  DI8PO. 
8ITIOH  OF  CAUSE. 

(B)   Affirmance. 

ie=3>M26  (Tex.OivApp.)  Where  no  appeal  is  i)ei^ 
fected  against  a  defendant,  a  judgment  in  its 
favor  will  be  affirmed  upon  motion. — Foster 
Lumber  Co.  v.  Rodgers,  184  S.  W.  761, 
<S=>II32  (Tex.Civ.App.)  A  jndgment  of  the 
county  court  on  appeal  from  a  justice  court's 
judgment,  adding  a  penalty  and  items  in  ex- 
cess of  the  amount  within  the  jurisdiction  of 
the  justice  court,  was  invalid ;  but  it  could  be 
reformed  and  affirmed  on  appeal  to  the  Court 
of  Civil  Appeals.— North  American  Ins.  Co.  v. 
Jenkins,  184  S.  W.  307. 

(O)  Modllleattoa. 

<8=»II5I(2)  (Tex.Civ.App.)  Error  in  idlowing 
damages  barred  by  a  statute  of  limitations  may 
be  corrected  by  an  appellate  court  without  re- 
manding the  case. — Donada  v.  Power,  184  S.  W. 
793. 

(D)   Reversal. 

*=»l(70(l)  (Tex.Civ.App.)  Though  another  was 
improperly  joined  as  defendant,  yet  judgment 
having  been  rendered  against  defendant  alone, 
and  plaintiff  not  having  appealed  therefrom 
improper  joinder  was  not  ground  for  reversal 
under  rule  62a  (149  S.  W.  x),  it  being  presum- 
ed the  verdict  was  warranted  there  being  no 
statement  of  facts. — Missouri.  K.  ft  T.  Ry.  Go. 
of  Texas  v.  Ellas,  184  S.  W.  312. 
<S=>II70(3)  (Mo.)  Under  Rev.  St.  1909,  $  1850, 
the  Supreme  Court  must  disregard  failure  of  pe- 
tition to  state  that  consideration  of  building 
contract  involved  was  to  tie  paid  in  installments, 
etc.,  the  sole  issue  made  bein^  the  sufficiency 
of  tbe  architect's  certificates  to  justify  payment 
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—Southern  Seal  Estate  &  Financial  Co.  v. 
Bankers'  Surety  Co.,  184  S.  W.  1030. 
«s»ll70(9)  (Tex.Civ.Apn.)  Under  rule  62a  of 
tte  Court  of  CivU  Appeals  0-49  S.  W.  x), 
where  it  was  apparent  from  an  injured  serv- 
ant's testimony  Uiat  he  had  assumed  the  risk, 
judgment  for  his  employer  could  not  be  re- 
versed for  error  in  submitting  a  special  charge 
calling  for  a  general  verdict;  the  case  having 
been  submitted  on  special  issues. — Worden  v. 
Kroeger,  184  S.  W.  583. 

<S=»II70(9)  (Tex.Civ.App.)  Under  rule  62a  of 
the  Courts  of  Civil  Appeals  (148  S.  W.  x),  pro- 
hibiting reversal  for  harmless  error,  in  a  suit 
for  conversion,  met  by  a  plea  of  privilege,  tech- 
nical error  in  a  charge  placing  the  burden  of 
proof  respecting  such  plea  on  the  defendants 
h«td  not  to  warrant  reversal.— Carver  Bros.  v. 
Merrett,  184  S.  W.  741. 

«=»  M  70(10)  (Tax.Giv.App.)  Under  Court  of 
Civil  Appeals  rule  62a  (149  S.  W.  x),  error 
in  submitting  issue  does  not  warrant  reversal, 
where,  eliminating  findings  on  such  issue,  there 
remained  findings  which  entitled  appellee  to 
judgment  rendered.— Houston,  E.  &  W.  T.  By. 
Co.  V.  Hooper,  184  S.  W.  347. 
«=»r  172(3)  (Tex.Civ.App.)  Where  plaintiff  who 
appealed  did  not  complain  that  he  was  denied 
a  lien  but  objected  to  district  court's  dis- 
missal of  his  suit  which  was  for  less  than  $500, 
heli  that,  under  rule  62a  for  Courts  of  Civil 
Appeals  (149  8.  W.  x),  that  portion  of  the  judg- 
ment denying  lien  will  not  be  disturl>ed,  though 
a  new  trial  be  granted  as  to  dismissal. — ^Earl  v. 
Baker,  184  S.  W.  297. 

<Ss>  1173(1)  (Tex.Civ.App.)  On  reversal  of  judg- 
ment in  favor  of  original  defendant  and  rendi- 
tion of  judgment  for  plaintiff  on  plaintiff's  ap- 
peal, new  trial  held  to  be  granted  as  between 
such  defendant  and  other  defendants  against 
whom  it  asked  judgment.— Mosler  Safe  Co.  v. 
Atascosa  County,  184  S.  W.  324. 
«=>ll73(i)  (Tex.Civ.App.)  Where  nonappealing 
defendant  was  sued  only  as  member  of  firm, 
held,  that  reversal  of  judgment  against  the 
firm  required  a  reversal  of  the  judgment  against 
him.— MiUer  v.  First  State  Bank  &  Trust  Co. 
of  Santa  Anna,  184  S.  W.  614. 
«s»ll73(2)  (Tex.Civ.App.)  BeverMi  of  judg- 
ment against  appealing  defendants  held  not  to 
require  reversal  of  judgment  against  nonappeal- 
ing defendants  on  separate  and  distinct  causes 
of  action.— Miller  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  614. 
«=>II75(5)  (Tex.Civ.App.)  Where  apparently 
plaintiffs'  only  available  witnesses  testified  fully, 
without  showing  a  necessary  fact,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  1626,  the 
cause  will  not  be  remanded  for  new  trial,  on  re- 
versal, but  judgment  will  be  rendered. — Mutual 
Film  Corp.  v.  Morris  A  Daniel,  184  S.  W.  1060. 
<t=3 1 1 77(1)  (Mo.App.)  Where  the  question  of 
sufficiency  of  possession  of  the  plaintiff  in 
forcible  entry  and  detainer  cannot  be  disposed 
of  on  appeal  as  a  matter  of  law,  the  case,  on 
reversal,  will  be  remanded. — Underwood  v.  City 
of  Caruthersville,  184  S.  W.  486. 
■Ss' 1 178(6)  (Mw.)  Where  all  issues  but  one 
were  conclusively  and  properly  determined  on 
the  trial  or  on  the  appeal,  a  judgment  remand- 
ing for  new  trial  should  confine  trial  to  such 
single  issue,  and  would  be  modified  if  it  failed 
to  do  so.— Schroeder  v.  Edwards,  184  S.  W. 
108. 

«s»ll78(6)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, where  there  was  no  proof  of  the  exact 
amount  that  plaintiffs  would  lose  by  the  judg- 
ment and  the  court  could  not  determine  the 
amount  of  recovery  for  breach  of  warranty  to 
plaintifb,  the  case,  as  between  plaintiffs  and 
their  warrantor,  would  be  remanded  for  a  trial 
of  issue  of  damages.— Diffie  v.  White,  184  S.  W. 
1065. 


(B)   Rendition,  FoFm,  anA  Entry  ot  Jnds- 
ment. 

<S=>II85  (Tex.CSv.App.)  If  the  trial  court's 
judgment  was  not  final,  the  Court  of  Civil_  Ap- 
peals did  not  acquire  jurisdiction,  and  its  judg- 
ment of  affirmance  is  a  nullity,  and  should  be 
set  aside.— Nunez  v.  McElroy,  184  S.  W.  531. 
Motion  to  set  aside  a  judgment  of  affirmance, 
on  the  ground  that  the  trial  court's  judgment 
was  not  fiual,  and  that  therefore  the  appellate 
court  never  acquired  jurisdiction,  may  be  made 
at  a  subsequent  term. — Id. 

(F)  Handnte    and    Proceedlnss    In    Itovrer 

Court. 

€=3  1195(1)  (Ark.)  In  contractor's  action  to  en- 
force warrants  against  drainage  district,  held, 
that  disposition  on  former  appeal  did  not  pre- 
clude inquiry  into  validity  of  the  contract  first 
raised  on  the  retrial. — Morgan'  Engineering  Co. 
V.  Cache  River  Drainage  Dist.  184  S.  W.  57. 

The  law  of  a  former  appeal  is  binding  and 
is  the  law  of  the  case  where  the  testimony  on 
a  second  trial  is  substantially  the  same  as  on 
the  first  trial.— Id. 

€=  1 1 98  (Mo.)  Where  a  case  is  remanded  to 
the  trial  court,  with  specific  directions  to  enter 
a  certain  judgment,  the  trial  court  has  no  dis- 
cretion, but  must  comply  with  the  mandate. 
—Meyer  v.  Bobb,  184  S.  W.  105. 

(G)  JnrlHdIctlon   and   ProceeainK*   of   Ap- 

pellate Conrt  After  Remand. 

®=»I2I7  (Mo.)  An  order  of  the  Court  of  Ap- 
peals continuing  motions  in  cases  decided  the 
last  day  of  the  term  does  not  retain  jurisdiction 
over  a  case  in  which  the  motion  for  rehearing 
was  denied  on  that  day.— State  ex  rel.  Logan  v. 
ElUson.  184  S.  W,  963. 

<S=9l22l  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1626,  Court  of  Civil  Appeals  will,  on  mo- 
tion, correct  judgment  reversing  judgment  of 
county  court,  reversing  judf;ment  in  justice 
court  for  plaintiff,  so  as  to  include  judgment 
against  sureties  on  bond  on  appeal  from  justice 
court.— Ribble  v.  Roberts,  184  S.  W.  278. 

XVni.   Z.IABII,ITXE9   ON  BONDS  AND 
TTNDERTAKINGS. 

@=3l227  (Ky.)  Sureties  on  appeal  bond  will  be 
released  from  the  necessity  of  satisfying  an  af- 
firmed judgment  by  the  act  of  the  obligee  done 
with  fraudulent  intent  or  effect  to  prevent  them 
from  exonerating  themselves  from  the  proper- 
ty of  the  principal  judgment  debtor.— Barker  v. 
Illinois  Surety  Co.,  184  S.  W.  377. 

The  right  of  surety  company  on  supersedeas 
bond  executed  by  a  debtor  against  whom  plain- 
tiff had  obtained  judgment  for  keeping  of  stock 
to  the  benefit  of  the  plaintiff's  valid  lien  on  the 
stock  accrued  when  the  appeal  bond  was  exe- 
cuted.— Id. 

Surety  on  supersedeas  bond  restraining  sale 
on  judgment  against  its  principal  for  the  keep- 
ing of  stock  upon  the  unauthorized  return  of 
the  stock  to  its  principal  depriving  it  of  the 
right  to  enforce  the  judgment  lien  held  entirely 
discharged.— Id. 

<S=3l234(5)  (Tei.Civ.App.)  Where  supersedeas 
bond  for  appeal  from  judgment  foreclosing  chat- 
tel mortgage  was  conditioned  to  perform  judg- 
ment of  Court  of  Civil  Appeals,  and  judgment 
was  affirmed,  sureties  are  liable  only  for  costs. — 
Ferrell-Michnel  Abstract  &  Title  Co.  v.  McCor- 
mac,  184  S.  W.  1061. 

APPEARANCE. 

See   Bastards,  4=»44;    Justices  of  the  Peace, 

<S=»84. 

APPUANCES. 

See  Master  and  Servant,  «=9l01-129. 
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APPLICATION. 

See  CHminal  Law,  (8==>184. 187;  Payment,  «s» 
S9. 

APPOINTMENT. 

See  Bzecuton  and  Adminigtratora,  QsalS,  29; 
Guardian  and  Ward,  «=»13;  Jadgea,  4=>6, 
16,  18. 

ARBITRATION  AND  AWARD. 

ni.  AWARD. 

^=»83  (Ky.)  If  arbitrators  do  not  iro  beyond 
terms  of  submission,  mistake  of  judgment  as  to 
law  or  facts,  if  conclusions  are  honestly  ar- 
rived at,  is  not  ground  for  setting  aside  deci- 
sion.—Reager's  Adm'i  V.  Pennsylvania  Co.,  184 
S.  W.  395. 

Admission  of  illegal  evidence  by  arbitrators 
is  not  ground  for  impeaching  award  unless 
decision  would  have  been  different  but  for  im- 
proper evidence. — Id. 

Gross  mistalce  as  to  law  or  fact  constitating 
evidence  of  misconduct  or  undue  partiality  Ifl 
ground  for  impeachment  of  award. — Id. 
<S=»64  (Ky.)  BSraud,  corruption,  or  misconduct 
of  arbitrators  or  fraud  by  party  in  securing 
award  will  vitiate  decision.— Keager's  Adm'x  v. 
Pennsylvania  Co.,  184  S.  W.  895. 
€=378  (Ky.)  Before  court  can  set  aside  award 
evidence  supporting  impeachment  must  be  clear 
and  strong. — Reager's  Adm'x  v.  Pennsylvania 
Co.,  184  S.  W.  395. 

ARCHITECTS. 

See  Contracts,  «S9287. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  B^ror,  ®=»1060;  Criminal 
Law,  <8=s»1037:   Trial,  «es»109-133. 


See  Bail. 


ARREST. 
ARSON. 


*=>37(1)  (Tex.Cr.App.)  In  a  prosecution  for  ar- 
son, evidence  held  not  to  show  that  defendant 
was  in  a  different  city  when  his  building  was 
burned.— Kline  v.  State,  184  8.  W.  819. 

ARTISANS. 

Se«  Chattel  Mortgages,  «=»138;    Liens,  «=»5. 

ASSAULT  AND  BATTERY. 

See  Carriers,  <8=>284 ;  Indictment  and  Informa- 
tion, «=>189. 

n.    GBIMIKAI,    RESPOirSIBII.ITT. 

(B)   Prosecatlon  and  Pnnlaliinent. 

9=>9<\  (Ky.)  Evidence  that  the  female  fled  after 
defendant  kissed  her  and  put  his  band  on  her 
person  warrants  the  conclusion  that  his  advances 
were  without  her  consent,  and  so  constituted  an 
assault.— Stark  y.  Commonwealth.  184  S.  W. 
875. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=»719-743. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «=»209,  318;  Fraudulent 
Conveyances;  Judgment,  ©=3846,  847 ;  Land- 
lord and  Tenant,  *=»76;  Usury,  «=3l29; 
Venue,  <S=327. 

XV.  ACTIONS. 

^=3 1 38  (Mo.App.)  Evidence  as  to  an  assignment 
to  plaintiff  held  sufficient  as  against  a  demurrer 
to  the  evidence  on  the  ground  that  plaintiff  was 


?ei  ^*  w"o?5'*^  '"  Interest- Smith  y.  Becker. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPSIT,  ACTION  OF. 

See  Brokers,  4s»78. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=>204r-226,  288,  295. 

ATTACHMENT. 

See  Execution;  Exemptions;  Garnishment; 
Homestead ;  Justices  of  the  Peace,  C=>44 ; 
Sequestration. 

m.  FBOCEEDnros  to  fbocure. 

(B)  AffldayltB. 

«=3l25  (TBX.Civ.App.)  Failure  to  swear  to  an 
affidavit  for  attachment  against  a  nonresident 
will  not  render  the  Judgment  foreclosing  th« 
attachment  lien  void. — Hester  y.  Baskin.  184 
S.  W.  726. 

Failure  to  make  affidavit  for  attachment  will 
not  defeat  the  court's  jurisdiction  as  to  a  non- 
resident where  the  writ  is  issued  and  levied  on 
his  property.— Id. 

vn.  QXTASHnro,  VAOATnro.  disso> 

LUTIOM.  OB  ABANDOmCEKT. 

«s»232  (Tex.Civ.App.)  Falsity  of  allegations  in 
attachment  affidavit  held  not  to  entitle  defend- 
ant to  abatement  of  the  writ,  though  they 
might  entitle  him  to  damages  on  the  bond. — 
Ford  V.  Johnston,  184  S.  W.  303. 

ATTORNEY  AND  CLIENT. 

See  Oontinuance,  ^=320;  Counties,  ^=>113; 
Criminal  Law,  @=»1037;  Justices  of  the 
Peace,  <S=»84;    Trial,  <8=»109-133. 

II.   BETAIITEB   AlfD   ATTTHOBITT. 

€=>72  (Mo.App.)  When  an  attorney  who'  has 
appeared  of  record  for  a  party  litigant  makes 
an  offer  of  judgment,  his  authority  to  do  so  is 
presumed,  prima  facie  at  least,  and  the  bur- 
den of  showing  his  want  of  authority  rests  on 
the  party  who  questions  It — Parr  v.  Chicago, 
B.  &  Q.  K.  Cb.,  184  S.  W.  1169. 
«=>85  (Mo.App.)  Action  of  attorney  for  de- 
fendant railroad  in  signing  a  written  offer  to 
allow  judgment  in  a  certain  sum  was  not  the 
release  or  compromise  of  a  claim  or  cause  of 
action  in  his  hands  for  enforcement. — Part  y. 
Chicago,  B.  &  Q.  R.  Co.,  184  S.  W.  1169. 

An  attorney  of  record  in  a  cause  has  implied 
authority  to  confess  judgment  for  his  client, 
and  hence  the  attorney  for  defendant  might 
sign  an  offer  to  confess  judgment  for  a  certain 
amount  as  authorized  by  Rev.  St  1909,  i  1965. 
—Id. 

€=9 10 1(1)  (Mo.App.)  Action  of  attorney  for 
defendant  railroad  in  signing  a  written  offer  to 
allow  judgment  in  a  certain  sum  was  not  the 
release  or  compromise  of  a  claim  or  cause  of 
action  in  his  bands  for  enforcement — Parr  y. 
Chicago,  B.  &  Q.  B.  Co.,  184  S.  W.  1169. 

IV.    COICFENSATION   AND   UEN  OV 
ATTOBNET. 

(A)  Fees    and    Otber   Remnneratlon. 

<3s»l48(3)  (Ark.)  Provision  of  Act  Cong.  March 
4,  1915,  {  4,  making  appropriation  for  pay- 
ment of  a  claim  previously  allowed  by  the 
Court  of  Oaims,  limiting  attorney's  fees  to  20 
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xnt,  held  controlling,  notwithstanding  con- 
;  for  a  third  of  the  amount  allowed,  the 
ract  creating  no'  debt  till  appropriation.— 
ton  V.  Dunaway.  184  S.  W.  426. 
50  (Tex.Civ.App.)  Where  defendant  set- 
with  injured   person,  such   person's   attor- 

who  were  to  have  one-half  the  sum  col- 
i,  held  entitled  to  recover  from  the  defend- 
only  one-half  the  amount  paid  client  and 
doctor.— Texas   &   N.   O.   R.   Co.   v,   Mar- 

&  MarshaU,  184  S.  W.  648. 

AHRACTIVE  NUISANCES. 

Negligence,  0=939. 

AUTHENTICATION. 

B]Tidence,  4=9379. 

AUTHORITY. 

Brokers,  iOJmiII. 

AUTOMOBILES. 

Master  and  Servant,  9=3301, 

AWARD. 

&.rbitration  and  Award. 

BAIL 

IN  ORnniTAI.  PROSECtmOlTS. 

4  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
,  arts.  901-904,  where  one  convicted  of  per- 
and  appealing  enters  into  a  recogniisaDce  at 
lext  term  after  the  term  at  which  convicted, 
is  allowed  to  go  at  large,  his  appeal  should 
}e  dismissed  because  he  was  allowed  to  go 
irge  without  bail.— Laird  v.  State,  184  S. 
!10. 

BAILMENT. 

Depositaries;    Ehnbezzlement ;    Pledges. 

BANKRUPTCY. 

PETITIOK,  AD JVSIOATION.  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTT. 

rnrladlotlon  and  Course  of  Procedure 
In  Oemeral. 

0(1)  (Mo.)  Circnlt  court  has  right  to  ad- 
ster  assets  of  private  bank  in  receivership 
ledings  notwithstanding  bankruptcy  proceed- 
against  proprietor. — State  ex  lel.  Barker  v. 
,  184  S.  W.  984,  992. 

BANKS  AND  BANKING. 

Sills  and  Notes,  «=>497,  625 ;  Depositaries, 
96,  8;    Garnishment,  0=338. 

CONTROI.  AND  Ri:OTTI.ATION  IN 
GENERAT. 

:  (Mo.)  Under  Rev.  St.  1909,  f  1116,  defin- 
private  bankers,  section  HIT,  relating  to 
lization  of  private  banks,  and  Const,  art  12, 

defining  corporation,  a  private  bank  is  a 
>ration  or  quasi  corporation  whose  assets 
listinct  from  those  of  owner. — State  ex  rel. 
;er  v.  Sage,  184  S.  W.  984,  902. 
>  (Mo.)  Legislature  has  power  to  enact  stat- 
for  incorporation  of  general  banking  compa- 

and  organization  of  private  banks,  to  de- 
I  their  status,  and  prescribe  terms  on  which 

may  do  bnsiness.— State  ex  rel.  Barker  v. 
.  184  S.  W.  984,  992. 


n.  BANXINO  CORPORATIONS  AND 
ASSOCIATIONS. 

(C)   Stoekholders. 

<&=>A7(2)  (Ark.)  Under  Kirby's  Dig.  §  1990,  no 
demand  on  an  insolvent  bank  is  necessary  to  fls 
the  stockholder's  liability  for  public  funds  de- 
posited therein. — Johnson  v.  Wallace,  184  S,  W. 
835. 

(D)   Oflleera  and  Acenta. 

«=s>5l  CMo.App.)  Rev.  St.  1909,  $  1112,  allow- 
ing bank  directors  to  remove  a  cashier,  is  part 
of  the  contract  employing  a  cashier  for  a  yehr. 
—Wells  V.  National  Surety  Co.,  184  S.  W.  474. 

(B)  Insolveney  and  DIsaoIntlon. 

<8=»64  (Tex.Civ.App.)  Where  7  of  15  directors 
of  bank  authorized  conveyance  of  land  to  an- 
other who  advanced  money  to  discbarge  indebt- 
edness of  bank's  former  president,  subsequent 
president,  who  was  liquidating  officer,  could  not 
under  Rev.  St.  1911,  art.  378,  lender  demanding 
payment,  bind  bank  by  a  note  given  to  obtain 
funds  to  make  payment.— Rodgers  v.  Central 
Bank  &  Trust  Co.,  184  S.  W.  620. 

Where  the  assets  of  a  bank  are  being  liquidat- 
ed, the  liquidating  officer,  though  its  president, 
is  not  entitled  to  execute  notes  of  the  bank  to 
take  up  former  indebtedness. — Id. 
<S=>80(4)  (Mo.)  Under  Rev.  St  1909,  §§  1087, 
1089,  1091,  1118,  1119,  assets  of  private  bank 
are  to  be  applied  first  to  payment  of  claims 
against  bank,  and  second,  to  payment  of  indi- 
vidual creditors  of  proprietor. — State  ex  rel. 
Barker  v.  Sage,  184  S.  W.  984,  992. 

m.  FUNCTIONS  Atm  DEAXINOS. 

(B)  Representation    of    Bank    by    Officer* 
and   Aarent*. 

0=9 1 16(1)  (Ark.)  Knowledge  by  the  president 
of  an  insurance  company  and  bank  of  defenses 
against  a  certificate  of  deposit  assigned  to  the 
bank  is  not  imputed  to  the  bank,  where  the  presi- 
dent acted  solely  for  the  insurance  company. — 
Union  State  Bank  of  Shawnee,  Okl.,  v.  First 
Nat.  Bank  of  HnntsviUe,  Ark.,  184  S.  W.  411. 

BAR. 

See  Judgment,  0s>568-680. 

BASTARDS. 

m.  PROCESDINOS  UNDER  BAS- 
TARDY IiAWS. 

00936  (Ky.)  Under  Ky.  St.  H  187-169,  allow- 
ing the  mother  of  a  bastard  bom  in  the  state  to 
proceed  against  the  father  in  the  county  of  the 
birth,  "proceedings  by  her  in  another  county  are 
void,  and  the  courts  have  no  jurisdiction  there- 
in.—Commonwealth  T.  Adkins,  184  S.  W.  872. 
0=944  (Ky.)  In  a  bastardy  proceeding  brought 
in  the  wrong  county,  a  general  appearance  by 
defendant  before  making  objection  to  the  juris- 
diction does  not  waive  the  objection  that  the 
court  has  no  jurisdiction  of  the  subject-matter, 
under  Civ.  Code  Proc.  J|02,  118.— Common- 
wealth V.  Adkins,  184  S.  W.  372. 

IV.  PROPERTY. 

0=9(04  (Tex.Civ.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914.  art  2473,  providing  that 
bastards  can  inherit  from  and  through  their 
mother,  bastards  of  the  same  mother  may  in- 
herit from  each  other.— Tates  v.  Craddock,  184 
S.  W.  276. 

BATTERY. 

See  Assault  and  Battery. 

BAWDY  HOUSE. 

See  Disorderly  House. 
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BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations ;  Statutes. 
«=»113. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  *=»400;   Evidence,  ®=>158. 

BIAS. 

See  Jury,  «=»97;   Witnesses,  «s»374. 

BILL  OF  LADING. 

See  Carriers,  €=>58. 

BILLS  AND  NOTES. 

See  Action,  «=s>69;  Alteration  of  Instruments, 
€=»9,  23;  Corporations,  ®=>414,  462;  Gar- 
nishment, «=»38 ;  Justices  of  the  Peace,  *=» 
91;    Payment,  <S=»17.  66. 

n.    OOlf  STRTTCTIOK  AND  OPERATION. 

<S=9l29(l)  (Tex.Civ.App.)  Where  the  maturity 
of  a  note  rests  at  the  ejection  of  the  holder,  un- 
til such  election  is  exercised  the  debt  will  not  be 
considered  due.— Cofer  v.  Beverly,  184  S.  W. 
008. 

<8=3 129(2)  (Tex.Civ.App.)  Where  the  failure  to 
pay  an  installment  of  a  debt  ipso  facto  matures 
the  whole  debt;  it  is  not  the  rule  that  by  ac- 
cepting payment  of  overdue  installments  or  ex- 
tending time  upon  an  installmpnt  the  creditor 
waives  the  default.— Cofer  v.  Beverly,  184  S. 
W.  608. 

Agreement  by  holder  of  note  for  extension  of 
time  for  payment  of  installment  of  interest  held 
to  estop  him  and  his  assignee  from  declaring 
the  entire  note  due,  under  its  provisions,  for 
failure  to  pay  the  installment  when  due. — Id. 

Where  a  mortgagor  makes  an  honest,  but  un- 
successful, effort  to  find  the  mortgagee  and  to 
tender  him  his  interest  and  is  prevented  from 
ascertaining  the  owner  of  the  note,  the  courts 
have  tiie  power  to  release  the  mortgagor  from 
the  effect  of  nonpayment,  which  wonld  other- 
wise mature  the  whole  debt. — Id. 

IV.  NEOOTIABILITT  ANB  TRANSFER. 

(C)  Tranafer  'Without  Indoraement. 

i8»209  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  582,  verbal  assignment 
of  a  note  entitled  assignee  to  sue  thereon.— Ford 
v.  Johnston,  184  S.  W.  303. 

V.  RIGHTS  AND  I.IABIUTIZ:S  ON  IN- 

DORSEMENT  OR   TRANSFER. 

(A)  Indorsement  Before  DeIlTer7  to  or 
Transfer  br  Payee. 

®=3237  (Ark.)  As  between  the  original  parties  to 
a  note,  the  maker  may  set  up  as  a  defense  that 
he  signed  it  for  accommodation  merely.— Fisher 
v.  Rice  Growers'  Bank,  184  S.  W.  36. 
€=>238  (Itlo.App.)  An  indorser  or  accommoda- 
tion of  the  payee  for  use  as  collateral  security 
without  consideration  is  not  liable  to  the  origi- 
nal payee.— Cox  v.  Heagy,  184  S.  W.  495. 

Although  an  indorser  for  the  accommodation 
of  the  payee  may  owe  the  payee  some  amount, 
be  is  not  liable  on  the  note  which  he  indorses 
in  the  absence  of  specific  agreement  that  his 
indorsement  shall  be  a  coubideration  for  the 
other  debt. — Id. 

Under  Rev.  St  1909,  {  lOOOO,  defining  an 
accnmmodntion  party,  an  indorser  for  accom- 
modation of  the  payee  only  is  not  liable  on  the 
note,  although  the  principal  owes  the  payee 
money. — Id. 

In  the  absence  of  specific  agreement,  the  fact 
that  an  accommodation  indorser  for  the  payee 
owes  mone^  to  the  payee,  is  insufficient  to 
make  him  liable  on  the  accommodation  paper. — 
Id. 

If  an  indorser  signed  upon  the  representation 
and  with  the  understanding  that  he  was  only 


an  indorser  for  accommodation  of  the  payee,  it 
was  immaterial  whether  the  party  securing  hia 
signature  was  authorised  to  make  such  repre- 
sentations by  the  payee;  the  question  being 
whether  the  representations  were  made. — Id. 

(B)  Indorsemeat  tor  Transfer. 

<S=»267  (Iklo.App.)  The  contract  of  an  indorser 
of  a  negotiable  instrument  is  separate  and  dis- 
tinct from  the  contract  expressed  by  the  note  it- 
self.—Davis  v.  McColl,  IM  S.  W.  920. 

(C)  Asalcnment  or  gale. 

<£:=>3I8  (Tex.Civ.App.)  Where  the  holder  of  « 
vendor's  lien  note  exercised  his  option  to  de- 
clare the  whole  dd>t  due  for  failure  to  pay  an 
interest  installment,  an  agreement  by  such 
holder  after  declaring  the  note  due  to  extend 
the  time  for  payment  of  interest  bound  his  a»- 
signee.— C<rfer  v.  Beverly,  184  S.  W.  60& 

(D)   Bona  Fide  Pnrebasers. 

^=>344  (Tex.(3v.App.)  Purchaser  of  vendor'* 
lien  note,  in  possession  of  facts  which  wonld 
have  led  him  to  knowledge  that  the  holder  had 
agreed  with  the  makers  for  an  extension  of 
time  for  payment  of  an  installment  of  interest, 
stood  in  the  holder's  shoes  as  to  his  right  to 
precipitate  maturity  of  the  whole  debt  for  fail- 
ure to  pay  the  installment  when  due. — Cofer  t. 
Beveriy,  184  S.  W.  608. 

€=9357  (Tex.(3iv.Am).)  Bank  to  whidi  notes 
aro  indorsed  as  collateral  security  for  valoable 
consideration  without  notice  is  holder  for  valne. 
— Yantis  v.  Jones,  184  S.  W.  572. 

<S=>358  (Tex.Civ.App.)  Valid  antecedent  debt  is 
valuable  consideration  for  transfer  of  note  as 
collateral  security. — Yantis  v.  Jones,  184  S. 
W.  572. 

<g=>365(2)  (Tex.Civ.App.)  The  owner  of  a  note. 
who  allowed  it  to  be  taken  in  the  name  of  a 
third  person  and  permitted  such  third  person 
to  exercise  dominion,  is  estopped  from  setting  up 
his  rights  as  against  one  who  in  good  faith  with- 
out notice  took  the  note  after  maturity. — West- 
em  Nat.  Bank  of  Hereford  v.  Laughlin,  184 
S.  W.  1101. 

€=>375  (Tex.Clv.App.)  Where  consideration  of 
note  of  buyer  of  capital  stock  of  a  corporation 
was  illegal  under  the  constitutional  and  statu- 
tory provisions  as  to  the  sale  of  capital  stock 
on  credit,  the  note  was  void,  and  its  payment 
could  not  be  enforced  by  innocent  purchaser  for 
value.— RepubUc  Trust  Co.  v.  Taylor,  184  S.  W. 
772. 

Under  Const  art  12,  {  6,  and  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1146,  notes  given  for 
capital  stock  of  corporation  sold  and  delivered 
on  credit  hM  void  and  nnenforceabl«  by  bona 
fide  pnrchaser.— Id. 

<8=>378  (Tex.CST.App.)  Where  a  note  was  at- 
tached without  line  or  perforation  to  a  condi- 
tional contract  of  sale,  its  subsequent  detach- 
ment and  negotiation  was  an  alteration  avoid- 
ing the  note  in  the  bands  of  an  innocent  pur- 
chaser for  value.- Spencer  t.  Tripplett,  184  S. 
W,  712. 

«s»378  (Tex.Civ.App.)  A  material  alteration  of 

a  note  precludes  any  claim  on  the  part  of  the 
holder  to  protection  as  an  innocent  purchaser  for 
value  without  notice. — London  v.  Halcomb,  184 
S.  W.  1098. 

Vm.  ACTIONS. 

d=s>445  (Tex.Civ.App.)  Sale  of  note,  given  to  se- 
cure advancement  of  price  of  land,  by  the  as- 
signee of  the  original  payee,  with  the  under- 
standing that  the  soit  instituted  by  the  assignee 
should  oe  dismissed,  and  its  dismissal,  did  not 
annul  the  assignee's  election  to  declare  the  note 
due  for  nonpaj'ment  of  interest,  or  estop  the 
buyer  from  such  election, — Finley  ▼.  Wakefield, 
184  S.  W.  756. 
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«=>452(1)  (Tex.CSv.App.)  The  legal  and  equita- 
ble owner  and  holder  of  a  note  by  indorsement 
and  assignment  from  the  assignee  of  the  original 
payee,  for  valaable  consideration,  coald  sue  the 
makers,  though  he  purchased  for  spite.— Finl«7 
V.  Wakefield,  184  S.  W.  755. 
•s»489(7)  (Mo.App.)  A  defense  Alleging  a  Ter- 
bal  agreement  that  the  note  sned  on  was  merely 
conditional  held  defeated  by  testimony  of  de- 
fendant that  the  agreement  was  reduced  to 
writing,  with  defendant's  admission  Uiat  the 
written  agreement  was  changed  after  the  other 

ry  had  signed  it — Merrill  v.  Jolmson,  184  IS. 
1191. 
«=s>407(2)  (Ark.)  The  burden  is  on  the  bank 
issuing  a  negotiable  certificate  of  deposit  to 
show  that  a  purchaser  before  maturity  for  full 
value  had  knowledge  of  the  defenses.— Unibn 
State  Bank  of  Shawnee,  Okl.,  y.  First  NaL 
Bank  of  HnntsvUle,  Ark.,  184  S.  W.  411. 
9=>520  (Tex.CiT.App.)  Evidence  in  a  suit  on  a 
note  detached  from  a  written  contract  or  order 
executed  by  defendant  and  plaintiff's  assignor, 
held  to  sustain  ^ding  that  contract  or  order 
had  been  obtained  from  defendant  for  fraudulent 
purpose*  of  realizing  on  it  by  transfer  to  third 
party.— l4indon  ▼.  Haleomb,  184  S.  W.  1098. 
^=9525  (Ark.)  Evidence  held  not  to  show  that 
the  purcnaser  before  maturity  for  valne  of  a 
negotiable  certificate  of  depoalt  had  knowledge 
of  any  defmse  against  it. — Union  State  Bank 
of  Shawnee,  Okl.,  v.  First  Nat  Bank  of  Hunts- 
vllle.  Ark.,  184  S.  W.  411. 

4s>525  (Tex.Civ.App.)  Evidence  in  a  suit  on  a 
note  held  to  sustain  a  finding  that  plaintiff  was 
not  an  innocent  purchaser  before  maturity  for 
value  without  notice  of  any  defense  thereto. — 
Landon  v.  Haleomb,  184  S.  W.  1098. 

In  a  suit  on  a  note,  the  issue  of  tlie  plaintilTs 
bad  faith  in  the  purchase  of  the  note,  like  the  is- 
sne  of  his  assignor's  fraud  in  obtaining  the  note, 
could  be  established  by  circumstantial  evidence. 
-Id. 

«s>527(l)  (Ky.)  In  action  on  $500  note  exe- 
cuted by  defendant  to  plaintUTs  assignor,  sub- 
ject to  two  credits  of  $60  each,  in  which  de- 
fendant pleaded  two  additional  payments  of 
$120  each,  verdict  for  plaintiff  held  against  the 
weight  of  the  evidence.— Keeton  v.  Booth,  184 
S.  W.  370. 

^E»538(l)  (Mo,App.)  In  an  action  against  an 
indorser  for  accommodation  of  the  payee,  it  is 
error  to  instruct  substantially  that  if  either  of 
the  principals  owed  the  payee  anything  the 
payee  might  recover  from  tlie  defendant— <I!ox 
V.  Heagy,  184  S.  W.  495. 

^=9540  (Tex.Giv.App.)  Where  plaintiff  sought 
to  recover  on  note  as  payee  and  alleged  and 
proved  that  apparent  payee  was  his  agent  and 
named  as  such  by  mistake,  contention  that  judg- 
ment was  erroneous  for  failure  to  prove  transfer 
for  value  held  untenable.— Ford  v.  Johnston,  184 
S.  W.  303. 

BOARD  OF  HEALTH. 

See  Health,  '^ssS. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  ^=3344-378;  Fraudulent 
Conveyances,  €=>199 ;  Vendor  and  Purclias- 
er,  «=»228-239. 

BONDS. 

See  Appeal  and  Srror,  ^=oi227,  1234;  Bail; 
Counties,  ®=>08,  101;  Injunction,  ^S9l48; 
Insane  Persons,  €=951;  Municipal  Corpora- 
tions, ®=»245;  Principal  and  Surety;  Sher- 
iffs and  Constables,  ^^159. 


See  Insnrance, 


BOOKS. 

<8=3336. 


BOUNDARIES. 

See    Municipal  .Corporations,    ^=>42:    Public 
Lands,  «=3l77. 

n.  EVISENOE.  ASOEKTAXNICENT,  AITD 
E8TABUSHMENT. 

<8=s>36(S)  (T^CiT.Appi)  Recently  made  maps 
and  plats  of  lands  are  of  no  value  in  deter- 
mining a  boundary  existing  60  years  before, 
such  boundary  being  the  bank  of  a  river  shown 
to  have  shifted  since  the  grant — (>osby  v,  Ste- 
vens, 184  S.  W.  705. 

BREACH  OF  THE  PEACE. 

See  Disturbance  of  Public  Assemblage. 
4=9 1  (Mo.App.)  Where  municipal  ordinance 
made  it  a  misdemeanor  for  any  person  to  dis- 
turb the  peace  of  a  neighborhood  by  fighting, 
the  term  "neighborhood"  includes  any  locality 
in  the  city,  and  one  disturbing  the  peace  by 
fighting  in  the  business  district  is  guilty.— City 
of  Charleston  v.  Coker,  184  S.  W.  1181. 
«=98  (Mo.App.)  Where  a  fight  occurred  on, a 
business  street  and  a  crowd  assembled,  wit- 
nesses of  the  combat  need  not  testify  that  their 
peace  was  disturbed  to  warrant  conviction  un- 
der ordinance  making  it  a  misdemeanor  for  any 
person  to  disturb  peace  by  fighting. — City  of 
Charleston  v.  Coker,  184  S.  W.  1181. 
«=9 1 1  (Mo.App.)  In  a  prosecution  for  disturb- 
ing the  peace  by  fighting,  held  that,  in  view  of 
other  instructions  and  the  evidence,  accused 
could  not  complain  that  an  instruction  misled 
the  jury  into  believing  that  they  might  convict 
though  accused  did  not  provoke  the  fight — City 
of  Charleston  v.  Coker,  184  S.  W.  1181. 

BRIDGES. 

L    ESTABLISHBIEMT,  CONSTRUCTION, 
AND  MAINTENANCE. 

4s>20(2)  (Ark.)  Warrants  for  building  a  bridge 
cannot  be  canceled  because  the  contract  for  the 
construction  of  the  bridge  was  not  let  at  public 
auction  as  required  by  statute,  where  it  was 
constructed  for  an  amount  within  the  appropria- 
tion, and  was  accepted  and  used  by  the  county. — 
iKard  County  t.  Vincennes  Bridge  Co.,  184  S. 
W.  67. 

BRIEFS. 

See  Appeal  and  E2rror,  i8=>759-768. 

BROKERS. 

See  Embezzlement  ■S=>5,  14,  38 ;  EJridence,  4=9 
460;    Judgment,  <S=9256. 

n.  EMPI.OTMENT  AND  AUTHOBITT. 

4=9 1 8  (Ark.)  A  furniture  manufacturer  cannot 
object  that  a  broker  who  negotiated  sales  be- 
tween the  manufacturer  and  merchants  on  com- 
mission employed  subagents  to  solicit  business 
for  him.— Tomlinson  Chair  Mfg.  Co.  v.  Jop-pu 
Mattress  Co.,  184  S.  W.  32. 

IV.   COMPENSATION  AND  I.IEN. 

4=944  (Mo.App.)  Where  plaintiff  broker,  after 
several  weeks'  effort,  failed  to  interest  his  pro- 
posed purchaser  at  specified  prices,  and  his  au- 
thority was  revoked,  that  defendant  thereafter 
sold  directly  to  such  purchaser  for  a  less  price 
did  not  render  him  liable  for  commission. — Good 
V.  Robinson,  184  S.  W.  955. 
4=948  (Tex.Civ.App.)  Where  a  landowner  avail- 
ci  himself  of  contracts  procured  by  plaintiff  bro- 
ker and  did  not  cancel  the  brokers  contract  for 
nonperformance,  he  cannot  defeat  recovery  of 
commissions  on  the  ground  that  the  broker  did 
not  comply  with  all  terms  of  the  contract. — Den- 
ton V.  Uolbert,  184  S.  W.  251. 
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<S955(1)  (Tex.Clv.App.)  Where  a  broker  em- 
ployed  to  sell  lands  in  Arizona  carried  on  a  sell- 
IDK  campaign  in  person  for  over  a  year  and  then 
turned  the  matter  over  to  anbagents,  the  broker 
ia  not  estopped  to  claim  compensation;  the  own- 
er after  objections  acquiescing. — Denton  v.  Hol- 
bert,  184  S.  W.  251. 

«=>S5(1)  (Tex.Giv.App.)  Broker,  who  produced 
prospective  purchaser  to  whom  property  was 
sold  by  active  efforts  of  another  broker,  ia  not 
entitled  to  commission. — Griffith  v.  Shofner,  184 
S.  W.  340. 

^=»65(1)  (Tei.Civ.App.)  Where  defendant,  who 
was  disposing  of  a  large  tract  of  land  located  in 
Texas,  admitted  that  he  made  no  objections  to 
plaintiff  broker's  handling  other  Texas  lands, 
the  broker's  right  to  compensation  for  sales 
made  cannot  be  defeated  on  that  ground. — Den- 
ton ▼.  Holbert,  184  S.  W.  251. 

V.  ACTIONS  FOR  COMPENSATION. 

^=>78  (Tex.Civ.A"D.)  Landowners,  who  en- 
gaged to  pay  realty  brokers  a  commission  for 
effecting  a  sale  in  notes  received  for  the  land, 
but  who,  after  receiving  such  notes,  sold  them 
to  a  third  person,  held  liable  in  assumpsit  to  the 
brokers  for  their  commission  in  money. — Patter- 
son V.  Kirkpatrick,  184  S.  W.  738. 
<&=>86(2)  (Tex.CXv.App.)  In  a  suit  for  compen- 
sation for  sales  of  land,  evidence  held  not  to 
show  that  defendant  discharged  the  broker  or 
his  subagent,  but  that  defendant  reconiized  the 
continuing  agency  of  such  persons. — Denton  v. 
Holbert,  184  S.  W.  251. 

In  an  action  by  a  broker  for  compensation  for 
sales  of  land  effected  through  subagents,  evidence 
held  insufficient  to  show,  that  the  original  con- 
tract was  terminated  before  the  sales  were  made. 
—Id. 

«=386(3)  (Tex.Civ-A.pp.)  Evidence  held  to  war- 
rant a  finding  that  the  broker  substantially  per- 
formed his  agreement. — Denton  v.  Holbert,  184 
S.  W.  251. 

«=»86(4)  (Tex.Civ.App.)  In  an  action  by  a  bro- 
ker for  commissions  for  sales  effected  through 
subagents,  evidence  held  to  show  that  the  sales 
were  not  made  by  defendant  directly  through  the 
subagents,  but  that  he  recognized  such  agents  as 
being  agents  for  the  broker.— Denton  v.  Hol- 
bert, 184  S.  W.  251. 

®=>86(8)  (Ark.)  Evidence  lield  sufficient  to  sus- 
tain a  verdict  finding  a  custom  which  entitled 
defendant  to  set  off  a  discount  claimed  by  him 
on  sales  made  on  commission. — Tomliuson  Chair 
Mfg.  Co.  V.  Jop-pa  Mattress  Co.,  184  S.  W.  32. 
€=>88(10)  (Mo.App.)  Where  a  broker  suing  for 
commissions  claimed  to  have  dealt  with  only  one 
of  the  purchasers,  C.  and  B.,  an  instruction  that 
he  could  not  recover  unless  ne  caused  C.  and  B. 
to  go  on  the  land  was  error,  as  amounting  to  a 
peremptory  instruction. — Murphy  v.  Foster,  184 
S.  W.  929. 

^^89  (Tex.Civ.App.)  Brokers,  who  contracted 
with  landowners  to  sell  for  a  commission  pay- 
able in  the  purchase-money  notes  if  such  were 
taken,  to  whom  the  landowners,  after  sale  on 
credit,  tendered  the  comrndssion  u  notes,  which 
were  refused,  were  not  entitled  to  recover  a 
money  judgment  for  commission. — ^Patterson  t. 
Kirkpatrick,  184  S.  W.  739. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

^s»26  (Tex.Civ.App.)  Plaintiff,  whose  applica- 
tion for  defendant's  loan  contract  stated  that 
he  had  examined  its  plans,  read  a  printed  copy 
of  the  contract  and  understood  its  provisions, 
and  that  he  did  not  rely  upon  any  statements 
of  the  agent,  could  not  rescind  for  the  agent's 
representations.— National  Equitable  Soc.  of 
Belton  V.  Carpenter,  184  S.  W.  585. 

Plaintiff,  not  prevented  by  any  fraud  of  agent 
of  defendant  loan  society  from  reading  applica- 
tion for  a  loan  contract  before  signing,  could 


not  claim  ignorance  of  contents  of  appUcatkia. 

<3=»26  (Tei.Civ.App.)  Suit  to  rescind  contract 
with  loan  society  and  to  recover  the  money 
paid  under  it,  could  not  be  maintained  where 
it  could  not  be  said  that  plaintiff  waa  actual- 
ly misled  b^  ^e  statement  of  the  society's  agent 
into  acceptini^the  contract  as  writtoi.— Nation- 
al Equitable  Soc.  of  Belton  v.  Camp,  184  S.  W. 

L>Ot7. 

«=»26  (Tex.CiT.App.)  Plaintiff,  If  entitled  to 
reject  tile  contract  of  defendant  loan  society 
when  tendered,  because  it  materially  differed 
from  what  its  agent  said  it  would  be,  waa  re- 
quired to  act  promptly  upon  a  discovery  of  tbe 
fraud. — National  Equitable  Soc.  ot  Belton  t. 
Dunnington,  184  S.  W.  590. 
<8i=4l(7}  (Tex.Civ.App.)  In  suit  against  a  loan 
society  for  breach  of  the  loan  contract  actually 
made  as  explained  by  its  agent,  plaintiff  held  not 
entitled  to  judgment,  where  ne  did  not  prove 
damages.— National  Equitable  Soc.  of  Belton  v. 
Carpenter,  184  S.  W.  585. 

BUILDING  CONTRACTS.. 

See   Damages,   «s>85;   Principal  and'Satety, 

BUILDING  REGULATIONS. 

See  Municipal  Corporations,  «=»601. 

BULK  SALES. 

See  Fraudulent  Conveyances,  *=»47,  182,  318, 

BURGLARY. 

See  Criminal  Iaw,   c3=3364,   721;    Indictment 
and  Information,  ^=»147,  101. 

n.  PROSECUTION  AND  PirNIBHlIENT. 

<e=>25  (Kf.)  Under  Ky.  St.  |  1164,  punishlns 
shopbreaking,  an  indictment  not  alleging  an  en- 
try by  defendant  ia  sufficient. — ^Henry  t.  Com- 
monwealth,  184  S.  W.  870. 

BURGLARY  INSURANCE 

See  Insurance,  <8=>332%,  835. 

CANCELLATION  OF  INSTRUMENTS. 

See  Beformation  of  Inatroments. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

€=>4  (Tenn.)  Equity  has  the  power  to  cancel 
a  void  instrument,  whether  its  character  as  such 
appears  from  the  face  of  the  instrument  or  oth- 
erwise.— Stearns  Coal  &  Lumber  Co.  v.  Patton, 
184  S.  W.  855. 

€=94  (Tei.Civ.App.)  Instmment  will  not  be  set 
aside  for  mistake  of  one  of  the  parties  unless 
superinduced  by  fraud  of  other. — Yantia  v. 
Jones,  184  S.  W.  672. 

n.   PROCEEDINGS  AND  RET.TET. 

€=345  (Ark.)  In  suits  to  cancel  notes  and  mort- 
gages on  the  ground  that  they  had  been  made 
to  defendant  merely  for  accommodation  and 
without  consideration,  it  devolved  upon  plaintifb 
to  show  such  alleged  facts  by  a  preponderance 
of  evidence.— Fisher  v.  Bice  Orowers'  Bank,  184 
S.  W.  36. 

€=347  (Ark.)  In  suits  against  bank  to  caned 
notes  and  mortgages  alleged  to  have  been  made 
to  defendant  solely  for  its  accommodation  and 
without  any  consideration,  evidence  held  to  sus- 
tain a  decree  for  defendant. — Fisher  v.  Rice 
Growers'  Bank,  184  S.  W.  36. 
€=»59  (Ark.)  In  a  suit  to  cancel  warranty  deed 
alleged  to  have  been  obtained  from  the  grantor 
when  he  was  without  mental  capacity  to  execute 
it  and  to  set  aside  transfer  of  personal  property, 
the  court  waa  not  warranted  in  decreeing  a 
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refonnatl<m  of  tin  instrameiitit— Boyd  t.  Boyd, 
184  S.  W.  888. 

CARRIERS. 

8e«  Commerce,  4s>8,  83,  62;  Oonrta,  «»97; 
Evidence,  «zs>450,  474,  481,  IV42;  NeKligencs, 
«=>96;  Pleadine,  <S=>127;  Principal  and 
Agent,  «3»10a:  Railroads.  «s»266:  Beceiv- 
era,  «=»183;    OMal,  «=»22»,  261-2B8. 

I.  OOHTBOXi  AXD  RE01II.ATIOH  OF 
COKMOH  OAKKXEMB. 

(A)  IB  OcBend. 

e=s>2  (Tex.Civ.App.)  Bev.  St.  1911,  art.  6670,  as 
to  transportation  and  delivery  of  passengers, 
freight  or  cars,  destined  to  point  on  connecting 
railroad,  held  constitutional.— Qnanah,  A.  &  P. 
Ry.  Co.  V.  Warren,  184  S.  W.  232. 
€=»20(8)  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art  6670,  subds.  1,  2,  and  article  6671,  penalty 
for  delay  in  delivery  to  connecting  carrier,  held 
to  accrue  though  Railroad  Conunission  has  made 
no  regulation,  but  governed  by  subdivision  1.— 
Quanah,  A.  A  P.  By.  Co.  v.  'Vfrarren,  184  8.  W. 

Under  Rev.  St.  1011,  arte.  6670.  6671,  party 
held  entitled  to  recover  penalty  for  railroad's 
delay  in  delivering  shipmeut  to  connecting  car- 
rier, delay  constittting  discrimination.— Id. 
-  Where  plaintiff  alleged  that  refusal  to  deliv- 
er shipment  to  connecting  carrier  was  in  viola- 
tion of  Rev.  St.  1911,  art  6670.  and  order  of 
Railroad  Commiesion,  failare  to  show  such  or- 
der held  fatal.— Id. 

Under  Rev.  St.  1911,  arta.  6670,  6671,  car- 
rier held  liable  for  damages  and  penalty  tor  de- 
laying or  refusing  delivery  to  connecting  car- 
rier, though  shipment  is  not  a  through  ship- 
ment.— Id. 

Under  Rev.  St  1911,  arte.  0670,  6671,  Rail- 
road Commissicm  held  without  ^ower  to  pre- 
scribe damages  recoverable  for  ffulure  to  deliv- 
er shipment  without  delay  to  connecting  car- 
rier.— Id. 

<8=»22  (Tex.)  Acts  SOtii  Leg.  c.  42,  U  1,  3,  6, 
relating  to  use  of  free  passage  on  railroad,  con- 
strued in  light  of  Pen.  Code  1911,  art.  9  (Ver- 
non's Ann.  Pen.  Code  1916,  art  9),  on  of- 
fenses punishable,  held  not  to  make  it  an  of- 
fense to  attempt  to  ride  free  without  attempt  to 
use  pass.— Carpenter  v.  Trinity  &  B.  V.  By. 
Co.,  184  S.  W.  186. 

n.   CARRIAGE    OF    GOODS. 
(A)  Dellrerr  to  Carrier. 

€=>44  (Tex.Oiv.App.)  A  carrier  is  liable  for  the 
consequences  of  its  breach  of  contract  to  fur- 
nish cars  within  a  shorter  time  than  required 
by  statute,  though  the  result  of  inability  due  to 
an  unusuail  demand  for  cars.— Texas  &  N.  O.  B. 
Co.  v.  Weems,  184  S.  W.  1103. 
$=»45  (Tex.Oiv.App.)  Damages  for  carrier's 
breach  of  contract  to  furnish  cars  on  private 
traclts  held  not  limited  to  cost  of  hauling  prop- 
erty to  depot,  where  cars  could  not  have  been 
obtained  there.— Texas  4  N.  O.  R.  Co.  v.  Weems, 
184  S.  W.  1103. 

Plaintiff,  alleging  that  "on  or  about"  June 
14th  he  demanded  and  defendant  refused  to  fur- 
nish cars,  proof  that  it  was  on  that  day  of  July 
is  not  a  variance.- Id. 

(B>  BUI*  of  Ldtdlmv,  Sklpplns  Baocipta. 
and   Special  Contracts. 

9=>58  (Tex.Civ.App.)  Where  a  banit  purdiaaed 
a  seller's  bill  of  lading  with  draft  attached,  but 
on  refiuial  of  the  buyer  to  accept  the  goods,  the 
seller  gave  its  check  to  the  bank  for  the  amount 
of  the  draft,  held  on  the  evidence,  that  at  the 
time  of  a  levy  on  the  goods  as  the  property  of 
the  seller  the  title  was  in  such  seller.— Collin 


County  Kat  Bank  t.  Satterwhite,  ISA  8.  W. 
8S8. 

(C)  Owtody  and  Control  of  Goods. 

^a»76  (Aik.)  Where  a  contract  of  sale  allows 
Ae  vendee  and  consignee  to  refuse  the  goods  if 
not  in  good  condition  on  arrival,  the  consignor's 
title  is  not  devested  by  delivery  to  the  carrier, 
and  he  may  sue  the  carrier  for  injury  to  such 

rds.— Yazoo  &  M.  V.  B.  Oa  T.  Solomon,  184 
W.  418. 

(F)  IjOM  of  or  InJnrT-  to  Ooods. 

«=bI32  (Tex.Civ.App.)  Where  a  shipper  ex- 
pressly alleged  that  the  goods  were  in  good  con- 
dition when  delivered  to  the  carrier,  it  has  the 
burden  of  proving  that  fact. — Cleburne  Peanut 
ic  Products  Ca  v.  Missouri,  E.  &  T.  Ry.  Co.  of 
Texas,  184  S.  W.  1070. 

4=»133  (Tez.CivApp.)  In  an  action  for  injuries 
to  peanuts  which  plalntiir  claimed  resulted  from 
unventilated  car,  evidence  that  green  peanuts,  if 
confined  before  sufficientiy  dry,  would  neces- 
sarily be  damaged  is  admissible.— Cleburne  Pea- 
nut &  Products  Co.  T.  Missouri,  E.  &  T.  Ry. 
Co.  of  Texas,  184  S.  W.  1070. 
^=3 1 35  (Mo.App.)  In  an  action  for  dama<;e8  for 
failure  to  deliver  sugar,  evidence  held  to  show 
that  the  carrier  knew  that  it  had  been  resold  or 
was  to  be  resold,  and  so  was  liable  for  conse- 
quential damages  as  loss  of  profits  on  resale.— 
Bjlej- Wilson  Grocer  Co.  v.  St  Louis  &  S.  F. 
R.  Co.,  184  S.  W.  916. 

&=>I37  (Tex.Civ.App.)  A  charge  that  shipper 
had  burden  of  proof  in  an  action  for  injuries  to 
a  shipment  held  not  objectionable  on  theory  that 
where  carrier  receives  shipment  in  good  condi- 
tion, it  is  bound  to  excuse  injury.— Cleburne 
Peanut  &  Producte  Co.  v.  Missouri,  K.  &  T.  Rg. 
Co.  of  Texas,  184  S.  W.  1070. 

(H)  Limitation  of  Uabllltr. 

@=sl54  (Mo.App.)  Under  Interstate  Commerce 
Act  1887,  §S  2,  3,  an  interstate  carrier  may  fix 
a  reduced  rate  limiting  its  liability,  and  such 
limitations  are  valid  if  the  rates  be  open  to 
all.— Stubblefield  v.  St  Louis  &  S.  F.  R.  Co., 
184  S.  W.  149. 

®=3l65  (Mo.App.)  A  recital  in  a  contract  that 
a  reduced  rate  was  charged  in  consideration  of 
a  limited  valuation  prima  facie  establishes  that 
fact.— Stubblefield  v.  St  Louis  &  S.  F.  B.  Co., 
184  S.  W.  149. 

(I)  Conneetlns  Carrlera. 

®=3l74  (Tex.Civ.App.)  In  the  absence  of  a 
special  contract  or  course  of  business,  an  ini- 
tial carrier,  or  an  intermediate  connecting  car- 
rier, is  bound  only  to  safely  carry  and  deliver 
the  shipment  to  the  next  carrier. — Quanah,  A. 
&  P.  Ry.  Co.  V.  Warren,  184  S.  W.  232. 
<&=9l8S(3)  (Tez.Civ.App.)  Receipt  of  initial  car- 
rier for  shipment  of  goods  destined  to  point  on 
line  of  connecting  railroad  held  not  to  show  that 
the  shipment  was  a  through  shipment  within 
Rev.  St  1911,  art  731.— Qnanah,  A.  &  P.  R^. 
Co.  V.  Warren,  184  S.  W.  232. 

Under  Rev.  St  1911,  art  731,  relative  to  li- 
ability of  earners  of  through  shipment,  there 
must  be  more  than  the  mere  receipt  and  trans- 
portation of  goods  to  show  a  contract  for 
through  shipment — Id. 

<S=>I87  (Tex.Civ.App.)  Sending  that  a  steam- 
ship company  was  not  liable  for  damages  to 
shipment  due  to  hurricane,  under  Act  Cong. 
Feb.  13,  1893,  g  3,  held  to  prevent  a  recover? 
against  a  connecting  railroad  carrier.— Texas  & 
K  Ry.  Co.  v.  Brambert,  184  S.  W.  274. 

m.  CARRIAGE  OF  XiXVE  STOCK. 

$=»20S  (Ky.)  Ambiguity  in  a  contract  for  the 
shipmeut  of  live  stock  in  designating  the  con- 
signee, or  in  not  clearly  showing  who  they  are. 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  ds  lodezea  Me  same  topic  and  KBT-NUMBBR 
184  S.W.— 77 


Digitized  by 


Google 


VmrrUa* 


.184  SOUTBWESTEBN  REPORTER 


1218 


or  tli*  place  of  destination,  should  be  constrned 
most  favorably  to  the  shipper. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Luke,  184  S.  W.  1132. 
4=>207(2)  (Tez.ClT.App.)  An  interstate  ship- 
ment of  live  stock  may  be  made  on  an  oral  con- 
tract—Kansas City,  M.  &  O.  By.  Co.  t.  Han- 
sard, 184  S.  W.  320. 

«=s>2l2  (Ky.)  Railroad  transporting  cattle 
from  Kentucky  consigned  to  a  Chicago  firm  of 
cattle  brokers  in  care  of  a  Cincinnati  firm  held 
under  duty  to  deliver  to  the  Cincinnati  firm  in 
such  city.— Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
V.  Luke,  184  S.  W.  1132. 

€=3218(1)  (Mo.App.)  A  stipulation  between  cai^ 
rier  and  shipper  of  live  stock  in  interstate  com- 
merce limiting  the  time  for  bringing  suit  for  in- 
jury thereto  is  valid  under  the  federal  rule. — 
Howard  v.  Chicago,  B.  I.  &  P.  By.  Co.,  184  S. 
W.  806. 

€=»2I8(1}  (Tex.Civ.App.)  Provision  in  written 
contract  for  carriage  of  live  stock  that  suit  for 
injury  be  brought  within  91  days  is  not  unrea- 
sonable or  invalid. — Kansas  City,  M.  &  O.  Ry. 
Co.  V.  Hansard,  184  S.  W.  329. 
«=>2I8(3)  (Ky.)  A  reasonable  stipulation  in 
reference  to  presenting  a  claim  for  damages  un- 
der a  contract  for  the  carriage  of  live  stock  is 
valid  and  enforceable. — Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  y.  Luke,  184  S.  W.  1132. 
4s>2l8(5)  (Tex.Civ.App.)  Stipulation  in  con- 
tract for  carriage  of  live  stock  tHat  suit  for 
damages  must  be  brought  within  91  days  is  not 
binding  if  there  was  no  consideration  therefor, 
and  where  a  binding  oral  contract  had  been 
previously  made,  the  subsequent  written  con- 
tract wonld  be  without  consideration. — Kansas 
aty,  M.  &  O.  Ry.  Co.  v.  Hansard,  184  S.  W. 
329. 

«=92I8(6)  (Ky.)  Stipulation  in  biU  of  lading 
covering  shipment  of  live  stock  requiring  ship- 
per to  give  prompt  notice  of  damages  held  not 
to  cover  damages  through  the  railroad's  breach 
of  agreement  to  accord  the  shipper  the  privi- 
lege of  taking  the  cattle  off  at  a  city  en  route. 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Luke, 
184  S.  W.  1132. 

€=3227(3)  (Tex.Civ.App.)  In  a  suit  for  damages 
to  shipment  of  cattle,  proof  of  injury  from  their 
inherent  propensities  would  be  admissible  un- 
der its  general  denial  of  negligence. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  t.  Kerr,  184  S. 
W.  1058. 

€s»228(l)  (Tex.Civ.App.)  In  action  for  damag- 
es to  shipment  of  live  stock,  carrier  has  burden 
of  proving  that  the  stipulation  in  a  written 
contract  as  to  time  within  which  shipper  must 
give  notice  of  injury  was  reasonable. — Kansas 
City,  M.  &  O.  Ry.  Co.  v.  Hansard,  184  S.  W. 
329. 

<S=s230(12)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  damage  to  a  shipment  of  live 
stock  instruction  authorizing  double  recovery 
was  erroneous. — Kansas  City,  M.  &  O.  Ry.  Co. 
v.  Russell,  184  S.  W.  299. 

IV.   CARRIAGE  OF  PASSENGERS. 

(A)   Relation    Between    Carrier    and    Paa- 
•enser. 

«=3235  (Ark.)  A  railroad  built  by  a  logging 
company  to  haul  timber  to  its  mill,  on  which  it 
occasionally  hauled  material  to  others  and  never 
carried  passengers  except  gratuitously  and  un- 
der a  stipnlation  exempting  from  liability,  was 
not  a  "common  carrier  of  passengers. — Dodson 
V.  Clark  County  Lumber  Co.,  184  S.  W.  417. 


(C)   Ferformanee  of  Contract  of  Transpor- 
tation. 

€=>27l  (Ark.)  Carrier,  notifying  adult  passen- 
ger, of  apparent  ordinary  intelligenco.  of  ar- 
rival at  a  junction  where  it  was  necessary  to 
change  for  point  on  line  of  connecting  carrier, 
Acid  not  liable  in  damages  for  carrying  passen- 
ger beyond  junction.— St.  Louis,  I.  M.  &  S.  Ry. 
'^o.  V.  Needham,  184  S.  W.  47. 


€=>278(1)  (Ark.)  In  action  for  damagaa  from 
defendant's  negligent  failure  to  notify  plaintiff 
of  necessity  for  cliangiug  cars  at  a  junction, 
evidence  held  to  make  defendant's  announcement 
of  the  junction  and  the  necessity  for  change  a 
nuestion  for  the  jury.— St.  IxniIs,  1.  IS.  &  & 
Ry.  Co.  T.  Needham,  184  S.  W.  47. 

(D)  Personal  Injnriea. 

<3=»280(1)  (Ky.)  It  is  a  carrier's  duty  to  pro- 
vide for  Its  passengers  a  reasonably  safe  plat- 
form and  approaches  to  its  trains. — Cumberland 
R.  Co.  V.  Hemphill,  184  S.  W.  883. 
<a=»280(4)  (Mo.)  If  the  elevator  ahaft  doors 
causing  Uie  injury  were  operated  in  the  usual 
and  customary  way  that  this  and  other  similar 
elevators  aud  doors  were  operated  held  not  nec- 
essarily to  relieve  defendant  from  liability.— 
Howard  v.  Scarritt  Estate  Co.,  184  S.  W.  1144. 
«=»283(2)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  8758,  a  railroad 
is  not  relieved  of  liability  for  the  consequences 
to  a  passenger  of  its  conductor's  failure  to  sep- 
arate white  and  negro  passengers.- Texas  ft 
P.  Ry.  Co.  V.  Baker,  184  S.  W.  664. 

A  railroad  whose  servants  knew,  or  by  the  ex- 
ercise of  due  care  might  have  known,  that  a 
white  person  was  in  a  coach  for  blacks,  in  vio- 
lation of  the  separate  coach  law,  and  did  not 
remove  him,  was  liable  for  injuries  to  plaintiff's 
wife,  a  negress,  indicted  by  such  white  person. 
■ — Id. 

<S=>284(1)  (Tex.Civ.App.)  A  railroad  whose 
white  passenger  assaulted  plointifTs  negress  wife 
was  not  liable  therefor,  aside  from  the  separate 
coach  law,  nnless  the  road  should  have  reason- 
ably foreseen,  in  time  to  have  prevented  the  as- 
sault, that  the  white  person  would  commit  it- 
Texas  ft  P.  By.  Co.  T.  Baker,  184  S.  W.  664. 
€=9290(1)  (Tex.Civ.App.)  That  plaintiff  did  not 
inform  the  carrier  or  its  serranta  of  the  delicate 
condition  of  his  wife  will  not  preclude  recover; 
for  injuries  resulting  to  her  from  cold  contract- 
ed through  an  insuflicientiy  heated  car.— St 
Louis  Southwestern  By.  Co.  of  Texas  v.  Butber- 
ford,  184  S.  W.  700. 

€=3303(6)  (Tex.Civ.App.)  In  an  action  for  inju- 
ries while  ahghting  from  a  street  car,  defendant 
was  not  liable  if  the  car  stopped  for  a  nsasonable 
time,  and  its  servants  did  not  know,  or  have  rea- 
son to  know,  that  the  plaintiff  bad  not  alighted. 
— San  Antonio  Traction  Co.  v.  Cox,  184  S.  W. 
722. 

€=»305(2)  (Ky.)  To  recover  for  injuries  from  a 
carrier's  failure  to  provide  a  reasonably  safe 
lilatform  it  must  be  shown  that  such  failure  was 
the  proximate  cause  of  the  injury.— Cumberland 
R.  Co.  V.  HempbiU,  184  S.  W.  883. 

In  action  for  personal  injury,  plaintiff,  who 
showed  that  the  "creeling"  of  his  foot  as  he  was 
about  to  board  defendant's  train  was  the  proxi- 
mate cause  of  his  fall  and  consequent  injury, 
and  failed  to  show  that  the  "creeling"  was  doe 
to  defendant's  negligence,  was  not  entitled  to 
recover. — Id. 

€=»307(4)  (Ark.)  Stipulation  signed  by  plaintiff 
in  consideration  of  his  gratuitous  carriage  on 
defendant's  logging  railroad  held  binding  on 
him,  so  that  defendant  was  not  liable  for  injury 
to  him  from  a  derailment  due  to  its  negligence. 
—Dodson  V.  Clark  County  Lumber  Co.,  184  S. 
W.  417. 

€=>3I4(2)  (Tex.Civ.App.)  Allegations  of  negli- 
gence in  passenger's  action  for  injuries  held  spe- 
cific, and  not  general.— Dowdy  v.  Southern  Trac- 
tion Co.,  184  8.  W.  687. 

€=»3I5(3)  (Tex.OiT.App.)  Where  the  passenger 
alleged  specific  acts  of  negligence  and  failed  to 
prove  them,  he  could  not  invoke  the  maxim  "res 
ipsa  loquitur,"  based  on  the  happening  of  an 
accident,  but  -was  required  to  prove  the  spe- 
cific negligence  alleged.— Dowdy  ▼.  Southern 
Traction  Co.,  184  S.  W.  687. 
€=>3I8(4)  (Tex.CSv.App.)  In  a  suit  against  a 
railroad  for  death  of  a  shipper  riding  with  hia 
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Koods,  evidence  held  gnfflcient  to  authorize  find- 
ing that  the  negligence  of  the  road's  servants  in 
making  a  flying  switch  with  the  car  in  which 
decedent  rode,  and  the  injuries  received  by  him, 

Sroximately  contributed  to  his  death. — Missouri, 
:.  ft  T.  Ry.  Co.  of  Texas  v.  Norris,  184  S.  W. 
261. 

«=>3I8(11)  (Tex.CiT.App.)  In  action  for  inju- 
ries to  passenger,  evidence  held  to  authorize  find- 
ing that  insufficiency  of  light  was  producing  or 
proximate  cause  of  injury. — Houston,  B.  &  W. 
T.  Ry.  Co.  V.  Hooper,  184  S.  W.  347. 
«=320(1)  (Tex.Civ.App.)  In  action  for  inju- 
ries to  passenger,  where  there  is  evidence  to 
sustain  allegation  of  one  of  the  acts  of  negli- 
gence allegeu,  peremptory  instruction  was  prop- 
erly refused.— Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Hooper,  184  S.  W.  347. 

«=9320(11)  (Tex.Oiv.App.)  In  an  action  for  in- 
juries to  plaintiff's  wife  resulting  from  cold  con- 
tracted in  an  insufficiently  heated  car,  evidence 
held  insufficient  to  raise  the  question  whether 
the  carrier's  servants  would  have  heated  the  car 
had  they  been  informed  of  the  wife's  delicate 
condition. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  t.  Rutherford,  184  S.  W.  700. 
«=»32l(4)  (Tex.Civ.App.)  In  an  action  under 
the  separate  coach  law  for  injuries  to  a  negress 
assaulted. by  a  white  passenger  in  a  coach  for 
blacks,  instructions  authorizing  A  finding  against 
the  road  if  its  servants  knew  that  a  white  pns- 
senger  was  in  the  negro  coach  held  not  errone- 
ous on  account  of  testimony. — ^Texas  &  P.  Ry. 
Co.  T.  Baker,  184  S.  W.  664. 

(K)  Contribvtory     NeicIIitene«     of     Peraoa 
Injnrrd. 

«si330  (Tez.Ciy.App.)  Though  there  was  fuel 
and  a  stove  in  the  car  in  which  plaintiff  and 
his  wife  were  riding,  plaintiff's  failure  to  build 
a  fire,  the  car  becoming  cold,  is  not  contributory 
negligence  precluding  recovery  for  injuries  to  his 
wife  from  cold.— St  JJotiis  Southwestern  Ry.  Co. 
of  Texas  v.  Rutherford,  184  8.  W.  700. 

CATTLE  GUARDS. 

See  Railroads,  <S=3362. 

CERTIFICATE. 

See  Contracts,  «=s>287;    Corporations,  9=>90; 
Depositions;    Insurance,  9s>546. 

CERTIFICATES  OF  DEPOSIT. 

See  Bills  and  Notes,  9=>4S7,  525 ;  Qamistunent, 
«=38. 

CERTIORARI. 

I.   HATVRE  AITD  GROUNDS. 

^317  (Tex.Civ.App.)  The  Court  of  Appeals 
cannot  issue  certiorari  to  correct  the  return  as 
made  by  the  constable  showing  the  value  of  the 

Property  attached  in  order  to  make  it  conform  to 
16  intentions.— Fuller,  Hanna  ft  Co.  t.  Rogers, 
184  S.  W.  322. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

See  Criminal  Law,  «=>122-137. 

CHARACTER. 

Se«  Witnesses,  «s>344-a60. 

CHARGE. 

To  jury,  see  Trial,  «3»181-190. 

CHARTER. 

See  Railroads,. «=»ld. 


CHATTEL  MORTGAGES. 

See  Reformati<Hi  of  Instruments,  9:913. 

I.  BEQiriSITES  AND  VAUSITT. 

(A)   Hatore    and    Essential*    of    Transfers 
of  Chattels  as   Seonrlty. 

®=322  (Tex.Civ.App.)  A  chattel  mortgage  to  se- 
cure future  advances  is  valid  and  binding  on 
the  parties.— Law  Sprinkle  Mercantile  Co.  t. 
Hause.  184  S.  W.  737. 

(B)  Form  and  Contents  of  lastmments. 

®=»47  (Tex.Civ.App.)  A  description  in  a  chat- 
tel mortgage  held  sufficiently  definite  to  warrant 
foreclosure;  parol  evidence  being  admissible. — 
Ferrell-Michael  Abstra.'t  &  Title  Co.  v.  Mc- 
cormac,  184  S.  W.  1081. 

n.  FUINO,    REOOBDUrO,   Ain>   REG- 
ISTRATION. 

(A)   Orlsrlnal. 

9=>92  (Ark.)  An  unrecorded  cbattd  mortgage 
is  good  between  the  parties  thereto. — Judkins  v. 
State,  184  S.  W.  *97. 

m.  OONSTBVCTION  AND  OPERATION. 
(D)  laen  and  Priority. 

«=>I38(1)  (Ark.)  Artisan's  lien,  created  by  Acts 
1911,  p.  298,  {  1,  held  prior  to  a  recorded  chat- 
tel mortgage  on  the  property  repaired,  if  the 
work  was  necessary  to  conduct  of  business. — 
Gardner  v.  First  Nat.  Bank  of  De  Queen,  184 
S.  W.  51. 

<&=3l38(l)  (Tex.aT.App.)  Despite  Rev.  St  1911, 
art  3744,  mortgagee,  who  made  advances  after 
part  of  the  mortgaged  property  was  sold  under 
execution,  has  priority  over  the  purchaser  at 
execution  sale,  though  at  time  of  purchase  the 
other  property  was  sufficient  to  have  discharged 
debt — ^L%w  Sprinkle  Mercantile  Co.  v.  Hause, 
184  S.  W.  737. 

9=>I44  (Ark.)  An  officer  in  possession  of  prop- 
erty undei;  a  levy  of  execution  acquired  a  lien 
superior  to  the  lien  acquired  under  a  chattel 
mortgage  recorded  after  the  levy. — McGabe  v. 
Lee,  184  S.  W.  448. 

(S=9l50(2)  (Ark.)  Under  BUrby's  Digest,  f  6396, 
the  recording  of  a  chattel  moirtgage  in  a  county 
other  than  that  of  the  mortgagor  s  residence  is 
insufficient  to  constitute  notice  to  third  par- 
ties.—Judkins  V.  State,  184  S.  W.  407. 

V.  RIGHTS  AND  REBKEDIES  OF 
CREDITORS. 

«=9l86  (Teix.Civ.App.)  A  reservation  of  title  to 
a  stock  of  goods  to  secure  the  purchase  price, 
though  declared  a  mortgsige  by  Bev.  St  1911, 
art.  5664,  is  not  within  article  3970,  declaring 
void  a  mortgage  on  a  stock  of  goods. — Mayfield 
Ca  V.  Harlan  &  Harlan,  184  S.  W.  313. 

Under  Rev.  St  1911,  art  5654,  declaring  an 
unregistered  reservation  of  title  to  chattels  to 
secure  the  purchase  price  void  as  to  creditor, 
the  seller,  retaking,  can  hold  them  against  non- 
lien  creditors. — Id. 

<S=>I86  (Tex.OiT.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  3870,  making  void  mort- 
gages on  stocks  of  goods  exposed  to  daily  sale 
where  possession  is  retained  by  the  mortgagor, 
does  not  apply  where  the  goods  mortgaged  are 
segregated  from  the  stock  and  possession  deliv- 
ered to  the  mortgagees. — Krower  v.  Martin,  184 
S.  W.  611. 

VH.  REMOVAL  OR  TRANSFER  OF 
PROPERTY  BT  MORTGAGOR. 

(A)  RlKkts   and    Lilabllltlea   of   Parties. 

«s»2l9  (Mo.App.)  Rev.  St  1909,  g  2863,  does 
not  prevent  a  mortgagee  from  waiving  his  rights 
under   a   chattel   mortgage   by  consenting   to   a 
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sale  or  exchange  of  the  chattel. — Rogers  y.  Da- 
vis, 184  S.  W.  151. 

<S=3229(2)  (Tei.CSv.App.)  In  action  for  convert- 
ing mortgaged  cotton,  answer  alleging  that  selling 
price  was  paid  plaintiff,  and  that  plaintiff  was 
paid  market  value,  less  cost  of  picking,  held  to 
state  a  meritorious  defense. — Miller  v.  First 
State  Bank  &  Trust  Co.  of  Santa  Anna,  184 
S.  W.  614. 

IZ.  FOBEOLOSITBE. 

€=>274  (Tex.Ciy.App.)  Where  maker  gave  chat- 
tel mortgage  to  surety,  and  transferred  property 
to  a  corporation  organized  to  take  over  his 
business,  limitationB  did  not  run  in  favor  of  the 
corporation,  by  reason  of  its  holding  property, 
against  the  right  of  payee  of  note  to  enforce 
mortgage.— Ferrell-Miehael  Abstract  &  Title  Co. 
V.  McCormac,  184  S.  W.  1081. 

CHEAT. 

See  False  Pretenses :  Fraud. 

CHILDREN. 

See  Adoption;  Bastards;  Divorce,  4s»308; 
Guardian  and  Ward;  Infants;  Negligence, 
4=986. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

See  Appeal  and  Eirror,  €=3407. 

CITIES. 

See  Mnnicipal  Corporations. 

CLAIMS. 


See  Banks  and  Banking,  QssgO;    Coontica, 
206;    Execution,  <g=>182;   Executors  and  Ad- 
ministrators, ®=>234;    Mechanloa'  Liens,  4:b> 

CLASS  LEGISLATION. 

See  Constitutional  Law,  >S=320S. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Judgment,  <8=>404-601,  818 ;  Judicial  Sales; 
Justices  of  the  Peace,  €s»129. 

COLLATERAL  SECURITY. 

See  Bills  and  Notes,  «s!>86T,  358 ;    Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLOR  OF  TITLE. 

See  Advene  Possession. 

COMBINATIONS. 

See  Oonspiraey ;  Monopolieg; 

COMMERCE 

See  Carriers;    Master  and  Servant,  4=>260%. 

I.    POWEB    TO    ItE01TI.ATE    IH    OBN- 
EKAZ.. 

4=>8  (Mo.App.)  Under  the  Interstate  Com- 
merce Act  and  the  Carmack  Amendment,  the 
federal  laws  are  exclusive  for  the  determination 
of  controversies  arising  out  of  interstate  com- 
merce.—Stubblefield  V.  St  Louis  &  S.  F.  B.  Co., 
184  S.  W.  149. 

The  provision  of  the  Carmack  Amendment  that 
the  holder  of  a  bill  of  lading  issued  for  inter- 


state carriage  should  not  tw  deprived  of  any 
right  of  action  or  remedy  he  had  under  the  exist- 
ing laws  does  not  indicate  that  the  federal  law 
is  not  exclusive;  that  provision  refeirinc  only 
to  existing  federai  laws. — Id. 
<S=3lO  (Tex.Ciy.App.)  Until  Congress  has  acted 
and  passed  laws  regulating  the  recovery  for 
breach  of  a  contract  for  the  delivery  of  an  in- 
terstate telegram,  the  state  courts  are  warrant- 
ed in  following  their  own  lawa— Western  Union 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 

II.  SITBJEOTS   OF  BEOTTIiATIOH. 

<S=>I6  (Tex.Civ.App.)  Contract  between  Texas 
mercantile  corporation  and  Illiaois  advertising 
corporation  for  furnishing  of  advertising  cuts 
and  type  held  interstate  commerce,  and  not  sub- 
ject to  Texas  Anti-Trust  Laws. — Bogata  Mercan- 
tile Co.  y.  Outcault  Advertising  Co.,  184  S.  W. 
333. 

<8='27  (Tex.Civ.App.)  Where,  at  the  time  of 
shipment,  a  destination  within  the  state  only 
was  contemplated  the  state  statutes  control  the 
railroad's  liability  for  injury  to  a  servant  while 
engaged  in  such  transportation. — Missouri,  K.  & 
T.  Ky.Co.  of  Texas  v.  Pace,  184  S.  W.  1051. 
€=333  (Mo.App.)  Where  the  point  of  shipment 
of  live  stock  and  the  point  of  destination  were 
both  in  Missouri,  but  the  course  of  transporta- 
tion was  through  both  Missouri  and  Kansas, 
the  cars  containing  the  stock  passing  over  the 
tracks  of  other  railroads,  the  shipment  was  in- 
terstate.- Howard  v.  Chicago,  B.  I.  &  P.  By. 
Co.,  184  S.  W.  906. 

<S=s>33  (Tex.Ciy.App.)  A  shipment  of  coal,  billed 
to  a  point  in  another  state,  from  which,  al- 
though without  reloading  or  unloading,  it  was 
then  billed  to  a  point  within  such  state,  waa  not 
interstate  as  to  the  second  diipmenC— Missouri, 
K.  &  T.  By.  Co.  of  Texas  y.  Pace,  184  S.  W. 
1061. 

<9s»40(l)  (TexO  Contract  for  sale  of  patterns 
by  New  York  fashion  company  to  Texas  buyer, 
held  violative  of  the  Texas  Anti-Trust  Act,  the 
goods  having  lost  their  character  as  interstate 
CMumerce.— Segal  y.  McCaU  Oo„  184  8.  W.  18S. 
«=»40(1)  (Tex.CivApp.)  Contract  of  resident  of 
Texas  with  Illinois  medical  company  for  pur- 
chase of  goods  at  whtdesale  prices  for  resale 
held  not  enforceable,  though  dealing  with  mer- 
chandise in  interstate  commerce,  in  view  of  pro- 
visions of  the  contract,  operative  after  arrival 
of  the  goods  in  Texas,  violative  of  the  Texas 
Anti-Trust  Act  (Eev.  St.  1011,  arta.  7786,  77SW). 
— W.  T.  Bawleigh  Medical  Co.  y.  Fitzpatridt, 
184  S:  W.  549. 

m.  MEANS  AJn>  KBTKODS  OF  BEG» 
mLATIOlr. 

€=»59  (Tex.CllT>A(»p.)  Where  telegraph  Gomi^- 
ny  negligently  failed  to  deliver  message  ons- 
inating  in  state  where  damages  for  mental  an- 
guish could  be  recovered,  court  of  forum  in  al- 
lowing recovery  of  such  damages  did  not  place 
burden  on  interstate  commerce  contrary  to 
Const  U.  S.  art.  1,  S  8,  subd.  3.— Western  Un- 
ion Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 
4^62  (Tex.Ciy.App.)  Neithet  the  railroad  nor 
the  conductor  has,  under  Bev.  St  1911,  arts. 
6746,  6748-6750,  and  6753,  the  right  to  com- 
pel an  interstate  negro  passenger  to  leave  the 
coach  in  which  ha  Was  riding  and  epo  into  an- 
other, though  equal  in  point  of  comfort  and 
convenience. — State  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  18*  S.  W.  227. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  CARMERSi 

See  Carriers. 

COMMON  LAW. 

See  Action,  «3a4iO^ 
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COMMON  SCHOOLS. 

See  School!  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «B>266-27e. 

COMPARATIVE  NEGLIGENCE. 

See  NegUcence,  «s»101. 

COMPENSATION. 

See  Attorney  and  Client,  «=»148, 180;  Brokers, 
«=>44^;  Death,  <S=»88;  Elminent  Domain, 
(8=371;  Master  and  Servant,  *=»78,  82; 
Prindpal  and  Agent,  ^:^8d. 

COMPETENCY. 

See  BHdence,  •xal48:  Jni7.  «=»8T ;  Witnesses, 
«8=»48-169. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See    Arbitration    and   Awaid;     Attorney    and 

Client,  «=>101;  Payment. 
«=»6(1)  (Mo.App.)  Where  partnership  a({r«e- 
ment  for  tbs  purcbwe  of  stock  did  not  make 
the  defendants  liable  to  the  plaintiCC  for  one- 
half  the  parchase  price,  a  payment  of  this  sum 
held  a  sufficient  consideration  for  the  settle- 
ment of  all  claims  arising  out  of  the  transaction. 
— Wonderly  v.  Uttle  &  Hays  Inv.  Co.,  184  8. 

w.  usa 

4=9 1 6(1)  (Mo.App.)  Where  plaintiff  entered  in-, 
to  a  partnership  arra,ngement  with  the  defeiwl- 
ants  to  buy  corporate  stock  and  later  upon  the 
insolvency  of  the  corporation  bad  an  accounting 
-with  the  defendants  which  purported  on  its  face 
to  be  a  final  settlement,  an  action  for  damages 
for  fraud  in  the  orifinal  transaction  was  pre- 
cluded.—Wonderly  V.  liittle  &  Hays  Inv.  Co., 
184  S.  W.  UB8. 

COMPUTATION. 

See  LimiUtioD  of  Actitma,  <Ss>45-180;   Usury, 

*'^'    CONCLUSIVENESS. 

See  Appeal  and  Error,  ie=3662-666,  1008 ;  E}vi- 
dence,  <8=»265,  383 ;  Judgment,  <S=5»64&-74T ; 
Pleading,  «s>36;    Wills,  <S=>423. 

CONDEMNATION. 

See  Biminent  DomalD. 

CONDITIONAL  SALES. 

See  Sales,  «=»46(>-479. 

CONDITIONS. 

See  Deeds,  «s»166. 

CONFESSION. 

See  Criminal  Law,  «=»61d-687. 

CONFLICT  OF  LAWS. 

See  Master  and  Servant.  4=»260)4 :  Tdcmpbs 
and  Telephones,  9=927. 

CONNECTING  CARRIERS. 

See  Carriers,  «s>174-ld7. 

CONSIDERATION. 

See  Carriers,  4=>154;  Compromise  and  Settle- 
ment; Contracts,  ^a»52-126;  Evidence,  ♦=> 
419;    Fraudnlent  Conveyances,  4=»95. 


CONSOLIDATION. 

See   Railroads,    «=>148;     Schools  and   School 
Districts.  «s»8a. 

CONSPIRACY. 

See  Monopolies. 

I.  ClVn.  UABIUTT. 

(A)  Acts  OonatltntlnK  CODsptrfusr  and  U- 
abllitr  Theretoi^. 

«S9|3  (Mo.App.)  If  a  conspiracy  exists,  a  par- 
ty who  joins  at  any  stage  becomes  a  party  to, 
and  answerable  for,  all  acts  done  by  each  and 
all  of  the  conspirators  before  or  afterwards  in 
furtherance  of  the  common  design. — Kennisb 
V.  SatCord,  184  S.  W.  923. 

(B)  Aetlona. 

«=>t9  (Mo.App.)  Evidence,  in  an  action  against 
defendant  on  the  ground  that  they  had  con- 
spired to  defraud  plaintiff  by  representing  tliat 
the  security  offered  for  his  loan  was  good,  held 
to  sustain  a  verdict  for  plaintiff  for  the  amount 
of  the  loan.— Kennisb  v.  Safford,  184  S.  W. 
923. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Courts,  «=>231. 

For  validity  of  statntes  relating  to  particular 

subjects,  see  also  the  various  specific  topicB. 
Special  or  local  laws,  see  Statutes,  9s>90. 
.Subjects  and  titles  of  statutes,  see  Statutes,  <es> 

109-122. 

II.  0ON8TRTT0TION.   OPEBATIOM, 
Aim  ENFOROEMEITT  OF  COIf- 

gXITUTIONAI.  PROVISIONS. 

®=9l2  (Ky.)  In  construing  amendments  to  a 
constitution  such  amendments  are  to  be  treated 
as  having  the  same  effect  as  a  codicil  to  a  will. 
— Gatton  V.  Fiscal  Court  of  Daviess  County, 
184  S.  W.  1. 

<S=>26  (Mo.)  The  Legislature  may  pass  any 
statute  (federal  questions  aside)  not  forbidden 
by  the  Constitution.— Williams  v.  United  States 
Express  Co.,  184  S.  W.  1146. 
€=335  (Tex.CJiv.App.)  Where  a  power  is  ex- 
pressly given  by  the  Constitution  and  the  mode 
of  exercise  is  prescribed,  such  mode  ia  exclu- 
sive.—Aldridge  v.  Hamlin,  184  S.  W.  602. 
€=»42  (Tei.Civ.App.)  Property  owners  cannot 
restrain  a  city  from  constructing  a  sidewalk  in 
front  of  their  premises  on  property  which  is 
part  of  the  public  thoroughfare  because  of  the 
unconstitutionality  of  the  statute  under  which 
the  city  is  proceeding. — Riley  v.  Town  of  Tren- 
ton, 184  S.  W.  344. 

$=348  (Mo.)  A  statute  should  be  so  Construed, 
if  possible,  as  to  make  it  valid  under  all  con- 
stitutional nrovisions. — State  ex  rel.  Wabash 
Ry.  Co.  V.  Roaxdi,  184  8.  W.  969. 

III.  DISTRIBimOlt  OF  OOVKRlt. 

MBNTAI.  POWERS  AND 
FimCTIOVS. 

(A)  Legislative    Powers    and    Delegation 
Thereof. 

<8=5>63(2)  (Tex.Civ.App.)  Rev.  St.  1911,  art 
1016,  IS  not  a  delegation  of  legislative  power, 
or  a  violation  of  Const,  art  11,  s  4,  requiring  a 
general  law  for ,  incorporation  of  a  city  any 
more  than  is  article  1(X34  requiring  an  election 
for  incorporation. — Riley  v.  Town  of  Trenton, 
181  S.  W.  344. 

(B)  Jndleial  Powers  and  Fnnettons. 

■8=70(1)  (Ark.)  Where  act  establishing  a 
drainage  district  was  void  for  want  of  a  definite 
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description  of  the  boundaries,  the  court  could 
not  substitute  different  words  and  figures  to  ef- 
fect the  supposed  leRisIative  purpose,  as  the  de- 
scription is  a  legislative,  and  not  a  judicial, 
function. — Morgan  Engiueerine  Co.  v.  Cache 
River  Drainage  Dist.,  184  8.  W.  57. 
<8=»70(3)  (Tex.Cr.App.)  The  wisdom  of  a 
statute  was  for  the  Legislature.,  and  not  for  the 
courts.— Gay  y.  State,  184  S.  W.  200. 

VI.  VESTED  BIOKTB. 

4=s>l02(2)  (Mo^A^p.)  Notwithstanding  the  pay- 
ment of  part  of  the  salary  of  a  fireman  into  a 
fund  under  Rev.  St  1909,  {  9888,  part  of  the 
Firemen's  Pension  Act,  it  remains  a  public 
fund,  and  the  payer  of  such  sums  has  no  vested 
right  therein  which  cannot  be  taken  away  by 
subsequent  legislation. — State  ex  reL  King  v. 
Board  of  Trustees  of  Firemen's  Pension  Fund 
<rf  Kansas  City,  184  S.  W.  929. 
«=9l07  (Mo.)  Rev.  8t  1909,  i  1892,  forbidding 
suit  to  foreclose  mortgage  after  barring  of  the 
debt,  does  not  impair  the  rested  rights  of  par- 
ties to  mortgages  or  deeds  of  trust  executed  be- 
fore the  act  was  passed,  provided  the  obliga- 
tions secured  by  them  were  not  barred  at  the 
time  of  its  enactment— Bobb  ▼.  Taylor,  184  S. 
W.  1028. 

IX.   PBXVUJEiGES   OR   IMMTTHITIXia. 
AND  OI.ABS  I.EOI8I.ATION. 

<S=»205(6)  (Tenn.)  Pub.  Acts  1905,  e.  480,  f  12, 
concerning  fraternal  beneficiary  associations, 
does  not  violate  Const  art  11,  |  8,  as  discrim- 
inating in  favor  of  certificate  holders  under  the 
act  as  against  certificate  holders  of  other  bene- 
ficiary associations  and  ordinary  life  companies. 
—Hamilton  Nat  Bank  v.  Amster,  184  S.  W.  6. 

«=>208(13)  (Tenn.)  Pub.  Acts  1905,  c.  480,  t 
12,  and  section  32,  concerning  fraternal  bene- 
ficiary associations,  do  not  violate  Const,  art 
1,  S  8,  and  article  11,  S  8,  as  class  legislation, 
since  it  grants  the  same  privileges  to  all  asso- 
ciations falling  within  the  terms  of  the  act— 
IIamilt<m  Nat  Bank  v.  Amster,  184  S.  W.  5. 

XI.  DUE  PROCESS  OF  LAW. 

^=»278(1)  (Mo.)  A  statute  based  on  the  valid 
exercise  of  the  police  power  does  not  deprive 
a  person  of  his  property  without  due  process  of 
law,  contrary  to  Const  art  2,  f  30,  or  Const 
TJ.  S.  Amend.  14,  §  1.— Carson  v.  Missouri,  K. 
&  T.  Ry.  Co.,  184  S.  W.  1039. 

«==>290(1)  (Ark.)  Acts  1013.  p.  612,  repealing 
Acts  1911,  p.  1245,  purporting  to  establish  a 
drainage  district,  but  invalid  tor  want  of  def- 
inite description  of  boundaries,  held  not  to  cure 
defective  description,  as  to  do  so  would  take 
property  of  owners  without  due  process  of  law 
and  without  compensation. — Morgan  Engiueer- 
ine Co.  V.  Cache  River  Drainage  Dist,  184  S. 
W.  57. 

«=>296(1)  (Tenn.)  Pub.  Acts  1906,  c.  480,  i  12, 
concerning  fraternal  beneficiary  associations, 
does  not  violate  Const  art.  1,  f  8,  as  discrim- 
inating in  favor  of  certificate  holders  under  the 
act  as  against  certificate  holders  of  other 
beneficiary  associations  and  ordinary  life  com- 
panies.—Hamilton  Nat.  Bank  v.  Amster,  184  S. 
W.  6. 

<S=>309(2)  (Mb.)  The  provision  of  the  drainage 
district  act  for  notice  to  the  owners  by  publica- 
tion only  is  not  a  denial  of  due  process  of  law 
contrary  to  the  state  or  federal  Constitution. — 
Elsberry  Drainage  Dist  v.  Harris,  184  S.  W. 
89. 

<3=»309(3)  (Mo.)  Rev.  St  1909,  I  7042,  as  to 
service  on  superintendent  of  insurance,  heid 
not  to  deny  due  process  of  law.  In  violation  of 
Const  U.  S.  Amend.  14,  §  1,  and  Const.  Mo. 
art  2,  §  30.— Gold  Issue  Min.  &  Mill.  Co.  v. 
Pennsylvania  Fire  Ins.  Co.  of  Philadelphia, 
184  S.  W.  890. 


XXI.  RXOBT  TO  JWaOB  AMD  BEME- 
DIES  FOR   iH JURIES. 

«=»327  (Ky.)  Provision  of  Const  Bill  of  Rights, 
g  14,  that  every  person  have  remedy  for  injury, 
cannot  be  invoked  on  mandamus  to  compel  a 
judge  to  render  decision  on  demurrer,  unless  it 
clearly  appears  that  there  has  been  such  an  un- 
reasonable or  arbitraiy  failure  or  refusal  on  hia 
part  to  act  as  to  amount  to  denial  of  justice. — 
J.  B.  B.  Coal  Co.  V.  Halbert  184  S.  W.  1116. 
<S=3328  (Ky.)  Provision  of  Const  Bill  of  Rights. 
§  14,  that  courts  shall  be  open,  cannot  be  in- 
voked on  mandamus  to  compel  a  judge  to  ren- 
der decision  on  demurrer,  unless  it  clearly  ap- 
pears that  there  has  been  such  an  unreasonable 
or  arbitrary  failure  or  refusal  on  hia  part  to 
act  as  to  amount  to  denial  of  justice. — J.  B.  B. 
Coal  Co.  v.  Halbert  184  S.  W.  1116. 

CONSTRUCTION. 

See  Bills  and  Notes,  «=s>128;  Constitational 
Law,  «s>12;  Contracts,  «s»147,  170;  Deeds, 
€=993-155;  Insurance,  €=>146;  Mortgages, 
®=3l  25-151;  Principal  and  Surety,  ^=s>59; 
Sales,  <S=>69-S8 ;  Statutes.  «s>194-276 ;  Ven- 
dor and  Purchaser,  «s>75-81;  Willa,  «3»439- 
707. 

CONTEST. 

See  Elections,  «=>275-305. 

CONTINGENT  FEES. 

See  Attorney  and  Client  <3=>148,  160. 

CONTINUANCE 

See  Appeal  and  Brror,  €=>966;  Criminal  Law, 
«=958&-609,  1161. 

<S=s>20(l)  (Mo.App.)  Where  defendant  had  over 
a  month  after  filing  answer  to  prepare  for  trial, 
denial  of  a  continuance  on  the  ground  that  the 
attendance  of  a  witness  could  not  be  procured 
and  that  defendant's  general  counsel  had  been 
compelled  to  leave  the  country  temporarily  is 
not  an  abuse  of  discretion. — Bank  of  Raymond- 
viUe  V.  National  Safe  &  Lock  Co.,  184  S.  W. 
1176. 

<g=>22  (Tex.Civ.App.)  As  the  appellate  court 
may  consider  the  evidence  in  reriewing  denial 
of  a  continuance,  held,  that  denial  of  continu- 
ance for  absence  of  witnesses,  whom  evidence 
at  trial  disclosed  were  not  conversant  with  facts 
they  were  expects  to  prove,  was  not  error. — 
Hazelrigg  v.  Naranjo,  184  S.  W.  316. 
<S=>22  (Tex.Oiv.App..)  The  denial  of  continu- 
ance requested  to  obtain  evidence  to  sustain 
defense  held  not  an  abuse  of  the  trial  court's 
discretion. — Ferrell-Michael  Abstract  &  Title 
Co.  V.  McOormac,  184  S.  W.  1081. 
@=323  (Tex.Giv.App.)  In  an  action  for  the  price 
of  horses,  where  it  was  not  shown  that  cattle 
transactions  between  the  parties  were  material, 
the  denial  of  a  continuance  for  absence  of  wit- 
nesses who  could  testify  as  to  such  transactions 
was  not  error. — Hazelrigg  v.  Naranjo,  184  S. 
W.  316. 

<S=>26(1)  (Tex.)  Denial  of  continuance  to  pro- 
cure absent  witness  was  not  abuse  of  discre- 
tion, where  application  did  not  show  evidence 
could  not  be  obtained  from  other  source  and 
case  was  tried  when  set — Barnhart  v.  Kansas 
City,  M.  &  O.  Ry.  Co.  of  Texas,  184  S.  W.  176. 
®=»46(4)  (Tex.Clv.App.)  A  mere  statement  of 
a  conclusion  as  to  what  would  be  proven  by  an 
absent  witness  is  not  a  compliance  with  the 
statute  entitling  a  party  to  a  continuance  to 
procure  such  witness.— Haielrigg  v.  Naranjo, 
184  S.  W.  316. 

CONTRACTS. 

See  Account  Stated;  Action,  ®=s>47;  Altera- 
tion of  Instruments ;  Assignments ;  Bills  and 
Notes;  Cancellation  of  Instruments;  Car- 
riers, «=9207,  271,  278:    Chattel  Mortgages; 


Digitized  by 


Google 


1223 


INDEX-DIGEST 


9»wpunMmt» 


Ckimpromiw  anfl  'Settlement;  Oontribution ; 
Corporations,  «=s>81,  78,  462-487;  CountieB, 
«=3ll3,  124;  CoTenants;  DamaRes.  <S=362, 
189;  Depositaries;  Evidence,  <S=>397,  399;  Ex- 
ecutors and  Administratorg,  &=>135;  Frauds, 
Statute  of;  Guaranty;  Insurance,  ®=>130, 
146,  719;  Landlord  and  Tenant,  <S=»22; 
Liens:  Limitation  of  Actions,  ^=924,  27;  Logs 
and  liOKsinK,  ^=33 ;  Master  and  Servant.  <S=3 
100 ;  Mechanics'  Liens  :  Mortgages ;  Munic- 
ipal CJorporations.  £=9245;  Novation;  Pay- 
ment; Pledges;  Principal  and  Agent;  Prin- 
cipal and  Surety;  Reformation  of  Instm- 
menta;  Sales;  iSchooIs  and  School  Districts, 
«=s>80-86:  Specific  Performance;  Stipula- 
tions ;  Sobrogation  :  Usury ;  Vendor  and  Pur- 
chaser;   Witnesses,  ^»144. 

X.   REQUISITES    AND    VAI.IDITT. 

(A)  Natare  and  Bimentlals  In   General. 

«=9lO(4>  (Tex.CSv.App.)  The  contract  is  unilat- 
eral, and  so  terminable  at  will,  where  defend- 
ant agrees  to  furnish,  but  plaintiffs  do  not  agree 
to  take,  for  a  specified  time.— Mutual  Film  Corp. 
V.  Morria  &  Daniel,  184  S.  W.  1060. 

(B)  Parties,  Proposals,  and  Acceptance. 

4e9>22(1)  (Tex.Civ.App.)  Countermanding  of  or- 
der for  advertising  cuts  and  type  after  accept- 
ance, whereby  contract  was  completed,  held  not 
to  relieve  party  of  consequences  of  its  breach  of 
contract.— Bpgata  Mercantile  Co.  v.  Outcault 
Advertising  (%.,  184  S.  W.  333. 
«s»28(3)  (Tex.Civ.App.)  Evidence  held  to  fall 
to  show  that  plaintiffs  agreed  to  take  the  films 
for  a  specified  period,  as  defendant  agreed  to 
furnish  them,  so  as  to  prevent  the  contract  be- 
ing unilateral. — Mutual  Film  C!orp.  v.  Morris  & 
Daniel.  184  S.  W.  1060. 

(D>  Consideration. 

43»52  (Mo.App.)  Where  plaintiff  purchased 
land  from  the  defendant's  grantee,  relying  on 
the  defendant's  oral  promise  to  pay  special  taxes 
constituting  a  lien  on'  the  property,  there  was  a 
sufficient  consideration,  although  defendant  re- 
ceived nothing  for  his  promise,  as  a  detriment 
resulted  to  plaintiff.— Sears  v.  Krekel,  184  S. 
W.  911. 

(F)   Ijevalltr  ot  Object  and  ot  Ooaaldera- 

tlun. 

e=>l03  (Tex.Civ.App.)  When  an  act  is  pro- 
hibited by  fundamental  law  or  by  statute  as  a 
means  for  protecting  the  public  from  fraud  In 
contracts  or  to  promote  public  policy,  all  con- 
tracts In  violation  thereof  are  void. — Republic 
Trust  Co.  V.  Taylor,  184  S.  W.  772. 
«=>I08(2)  (Mo.App.)  Contract  by  which  plain- 
tiff agreed  to  act  as  palmist,  astrologer,  and 
clairvoyant,  and  as  such  to  induce  her  patrons 
to  buy  mining  stock  of  defendant,  was  illegal 
and  contrary  to  public  policy,  so  as  to  prevent 
recovery  by  plaintiff  of  commisgions  thereunder. 
—Smith  V.  Rose.  184  S.  W.  910. 
^s>l26  (Ark.)  Where  independent  counsel  en- 
gaged by  the  county  to  recover  moneys  paid 
judge  nnder  an  invalid  law  lobbied  through  Leg- 
islature a  bill  to  secure  payment  by  the  state, 
he  was  not  entitled  to  compensation  or  to  re- 
imbursement for  sums  expended ;  the  contract 
being  against  public  policy.— Buchanan  v.  Farm- 
er. 184  S.  W.  33. 

n.  OOIfSTBUCTION    Ain>    OPEBA- 
TXOK. 

(A)   General    Roles  of  Constrnctloa. 

«=>I47(2)  (Tex.CSv.App)  Contracts  are  to  be 
construed  in  accordance  with  intention  of  par- 
ties ascertained  from  writing  Itself  when  mean- 
ing is  clear.— Corbin  v.  Booker,  184  S.  W.  696. 
«=>I70(1)  (Tex.Civ.App.)  Practical  interpreta- 
tion by  parties  of  contract  of  doubtful  meaning 


:,  laiu- 


is  .  entitled   to  great,  it  not  control 
ence.— Corbin  v.. Booker,  184  8.  W. 

V.  PERFORBkANOE   OR  BREACH. 

<S=»287(2)  (Mo.)  Architect's  certificates,  in  the 
absence  of  fraud  or  mistake,  are  conclusive  up- 
on all  parties,  Including  surety,  whether  right  or 
wrong.— Sontnem  Real  Estate  &  Financial  Co. 
V.  Bankera'  Surety  Co..  1^  S.  W.  1030. 
<S=>3I2(2)  (Tex.CiT.App.)  Contract  to  furnish 
advertising  service,  giving  defendant  exdusive 
right  to  use  of  such  service,  held  not  broken  by 
furnishing  a  different  advertising  service  to  an- 
other party.— Bogata  Mercantile  Co.  v.  Outcault 
Advertising  Co.,  184  S.  W.  833. 

VX.  ACTIONS  FOR  BREACH. 

4=>324  (Mo.App.)  Where  plaiutiif  purchased 
land  from  the  defendant's  grantee  in  reliance 
upon  defendant's  oral  promise  to  pay  special 
taxes  constituting  a  lien,  this  agreement  was 
sufficient  to  support  an  action;  plaintiff  not 
being  confined  to  his  remedy  on  the  warranty 
in  his  deed.— Sears  v.  Krekel,  184  S.  W.  911. 
<S=»350(1)  (Tex.Civ.App.)  In  an  action  by  a 
contractor  against  owner,  evidence  held  to  sup- 
port finding  that  it  could  not  be  told  what  por- 
tion of  the  material  used  by  defendant  in  com- 
pleting the  building  and  Included  In  the  archi- 
tect's certificate  was  used  in  making  unauthoris- 
ed changes  in  the  work  done  by  the  contractor, 
and  what  portion  was  used  in  completing  the 
building  according  to  the  contract — Kaufman 
V.  Cbristian-Watben  Lumber  Co..  184  S.  W. 
1045. 

Evidence  held  to  show  that  the  amount  of 
labor  necessary  to  complete  a  building  according 
to  contract  was  the  difference  between  the  total 
amount  paid  for  labor  by  tlie  owner  in  complet- 
ing the  building  and  that  paid  for  changes  in 
the  work  not  in  accordance  with  the  plans  and 
specifications.— Id. 

CONTRADICTION. 

See  Witnesses,  «=9398,  400. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  «=382-101. 

CONTRIBUTION. 

^s»4  (Ark.)  Where  several  parties  are  equally 
liable  for  the  same  debt  or  bound  to  the  dis- 
charge of  an  obligation,  and  one  is  compelled 
to  pay  the  whole  of  it,  he  may  have  contribu- 
tion against  the  others  and  obtain  payment 
from  their  respective  shares,  which  right  is  al- 
so recognized  by  Kirby's  Dig.  {  7926.— Thorsen 
V.  Poe,  184  S.  W.  427. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deeds; 
Fraudulent  Conveyances;  Husband  and  Wife, 
®=»266 ;   Logs  and  Logging ;    Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  «s» 
375 ;  Building  and  Loan  Associations ;  Car- 
riers ;  Criminal  t«w,  €=»400 ;  EJectirai  of 
Remedies,  ^=>15 ;  Evidence,  «=s»158;  Insur- 
ance ;  Municipal  CorporationB ;  Prindpal  and 
Surety,  <«=7:  Railroads;  "Statutes,  «=»113; 
Street  Railroads ;  Telegraphs  and  Telephones. 

I.   IirCORFORATIOir  Aim   ORGAN. 
IZATION. 

®=»6  (Mo.)  Const,  art.  12,  I  1,  held  to  recog- 
nize validity  of  corporate  charters,  where  the 
corporation  was  organized  and  the  contemptat- 
ed  charter  powers  exercised. — State  ex  rel.  Wa- 
bash Ry.  Co.  V.  Roach,  184  S.  W.  909. 
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«=9>t  (IfO;)  Th*  eharter  of  t  corporation  is 
it*  contract  with  the  state.— State  ex  rel.  Wa- 
bash Ry.  Oa  r.  Boacb,  184  S.  W.  969. 

IV.  CAPITA!.,  StrpOK.  AMD  Dm- 

siaiDS. 

(B)  Bafeaerlptloa  to  Stock. 
«=978  (Tex.CiT.App.)  A  corporation  is  not 
bound  under  a  aubscription  to  its  stock  to  issue 
a  certificate  of  stock  until  the  subscnption  is 
fully  paid.— Oommonwealth  Bonding  &  Casualty 
Ins.  Co.  y.  Hill,  184  S.  W.  247. 

On  the  corporation's  acceptance  of  a  subscrip- 
tion to  ita  stock  with  the  indorsement  of  secured 
notes  to  it  the  aubaci-iber  became  liable  thereon. 
—Id. 

.9s»80(10)  (Tex.CiT.App.)  Where  a  subscriber 
to  stock,  induced  thereto  by  misr^reseatations, 
after  discovering  the  facts  renewed  the  note 
glyen  for  tiie  price,  he  waived  the  fraud  and  ac- 
quiesced therein,  and  could  not  have  cancella- 
tion of  the  note.— Cattlemen's  Trust  Co.  of  Ft. 
Worth  V.  Pruett,  184  S.  W.  716. 

In  suit  by  a  subscriber  to  stock,  induced 
thereto  by  misrepresentations  as  to  par  value, 
to  cancel  the  note  given  for  the  price,  evi- 
dence held  to  show  conclusively  that  plaintiff, 
when  he  renewed  the  original  note,  knew  the 
untruth  of  the  representations,  and  bad  ecm- 
milted  with  his  attorneys.— Id. 
4=»80(12)  (Tex.Oiv.App.)  In  a  suit  by  a  sub- 
scriber to  stock  to  cani^el  the  note  representing 
the  purchase  price,  whether  the  party  who  nego- 
tiated the  stock  subscription  contract  with 
plaintiff  represented  that  he  was  offering  the 
stock  at  par  value,  and  that  such  value  was 
$20  a  share,  held  for  the  jury.— Cattlemen's 
Tmst  Co.  of  Ft.  Worth  v.  Pruett.  184  S.  W. 
716. 

«=»89(2)  (Tex.Civ.App.)  A  call  for  a  subscrip- 
tion to  stock  in  a  corporation  is  not  necessary 
when  the  contract  of  subscription  contains  the 

gromise  to  pay  the  amount  subscribed  at  a  speci- 
ed  date. — Commonwealth  Bonding  &  Casualty 
Ins.  Co.  V.  HiU,  184  S.  W.  247. 
®=392  (Tex.Civ.App.)  Notes  given  as  part  of  the 
subscription  to  stock  of  a  corporation  are  not 
void,  and  may  be  enforced  and  collected  as  valid 
obligations.— O>mmonwealtli  Bonding  &  Casual- 
ty Ins.  Co.  V.  HiU,  184  S.  W.  247. 

<0)  larae  of  CertUIoatea. 

<8s>99(l)  (Tex.Civ.App.)  Under  Const  art  12,  | 
6,  and  in  view  of  Bcv.  St  1911,  art  1170,  sub- 
scription to  stock  of  corporation  to  be  organized, 
accompanied  by  subscription  notes  secured  by 
deed  of  tmst  on  land,  without  delivery  of  the 
stock,  held  not  an  issue  of  stock,  and  hence  not 
illegal  or  void. — Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  V.  Hill,  184  S.  W.  247. 
<8=»99(1>  (Tex.Civ.App.)  Making  of  certificate 
of  stock  by  banking  corporation  in  name  of 
subscriber  who  gave  only  a  note,  and  its  re- 
tention until  the  note  should  be  paid,  meanwhile 
apportioning  dividends  to  the  subscriber,  etc., 
held  not  violative  of  Const,  art.  12,  §  6,  or  Rev. 
St  1911,  art  1146,  prohibiting  issuance  of  stock 
except  for  money  paid,  labor  done,  or  property 
received.— Cattlemen's  Trust  Co.  of  Ft  Worth 
v.  Pruett  184  S.  W.  716. 
«=s>99(l)  (Tex.Oiv.App.)  Under  CV>nst  art  12, 
§  6,  and  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1146,  subscriber  to  capital  stock  of  cor- 
poration on  credit,  accompanied  by  issuance 
and  delivery  of  stock,  licid  not  liable  on  his 
notes  given  in  payment  therefor. — RepuUic 
Trust  Co.  V.  Taylor,  184  S.  W.  772. 
«=>99(1)  (Tex.Civ.App.)  Where  notes  for  cor- 
porate stock  were  received  and  then  renewed, 
MfM  that,  the  stock  issued  being  invalid  under 
Const,  art  12,  {  6,  the  notes  should  be  cancel- 
ed.— Commonwealth  Bonding  &  Casualty  Ins. 
Co.  V.  HolHfield.  184  8.  W.  776. 


(O)  TnanatOr  of  Shares. 

4a»l23(2)  (Mo.App.)  A  written  contract  trans- 
ferring mining  stock  held  to  be  a  pledge,  and 
not  a  conditional  sale  with  option  to  repur- 
chase.—Smith  V.  Becker,  184  8.  W.  943. 

The  fact  that  a  contract  transferring  cor- 
porate stock  to  secure  a  loan  contained  no  ex- 
press promise  for  the  repayment  does  not  pre- 
vent it  from  being  a  pledge. — ^Id. 

Where  the  testimony  of  the  transferee  of 
corporate  stock  shows  that  the  title  was  not  to 
pass  to  him  until  the  expiration  of  the  time  for 
the  repayment  of  the  money  loaned,  the  con- 
tract is  a  pledge,  and  not  a  conditional  sale. 
— Id. 

In  a  contract  transferring  corporate  stock  to 
secure  a  loan,  a  provision  Uiat  if  the  loan  was 
not  repaid  when  due,  all  interest  in  the  property 
should  pass  to  the  lender,  does  not  make  the 
transacUou  a  sale  instead  of  a  pledge.— id. 
$=>I23(16)  (Mo.App.)  Where  a  pledgee  of  cor- 
porate stock  without  a  foreclosure  sale  had  the 
stock  transferred  to  his  own  name  on  the  hooka 
of  the  corporation,  the  pledgor,  having  no  ade- 
quate remedy  at  law,  may  sue  in  equity  to  be 
declared  owner  of  stock.— Smith  v.  Becker,  184 
S.  W.  943. 

®=9|23(23)  (Mo.App.)  A  pledgee  who  neglected 
to  foreclose  the  pledge  of  corporate  stock  can- 
not urge  laches  as  a  defense  to  the  pledgor's 
right  to  redeem.— Smith  t.  Becker.  184  S.  W. 
943. 

V.   MEMBEBS   ANB   STOCKHOU>EBS. 

(D)  Uabllltr  for  Corporate  Debts  aad 
Aets. 

«s»232(2)  (Mo.)  The  services  of  an  agent  who 
lent  his  credit  to  a  corporation  for  the  purpose 
of  securing  s'hort  time  loans,  receiving  approxi- 
mately one-half  of  the  capital  stock  therefor,  and 
was  never  required  to  make  good  the  loans,  could 
not  be,  as  against  general  creditors,  accepted  as 
payment  for  the  stock  in  his  name.— Schroeder  t. 
Edwards,  184  S.  W.  108. 

€=3240(1)  (Mo.)  One  who  aids  in  a  transaction 
by  which  another  party  secures  stock  for  serv- 
ices in  excess  of  the  value  of  such  services,  can- 
not be  heard  to  deny  that  such  stock  was  fully 
paid,  though  he  might  lend  money  to  the  cor- 
poration, but  he  is  estopped  by  his  acquiescenccL 
to  make  suoh  claim.— Schroeder  t.  Sdwarda,  184 
S.  W.  108 

Vn.  OORPORATX!  POWERS   AMD 
I.TABTtTTIES. 

(A)  Kxtent  and  Bxereiao  of  Fovrera  la 
General. 

€=»370(3)  (Tex.Giv.App.)  A  corporation  is  not 
restricted  to  the  actual  wording  of  its  charter, 
but  has  implied  powers  reasonably  necessary 
or  usually  Incident  to  its  bu8ine88.--Coppard  v. 
Farmers'  &  Merchants'  State  Bank,  184  S.  W. 
651. 

<S=>388(2)  (Tex.Civ.App.)  Defendant,  a  Texas 
corporation  empoweretf  to  do  a  guaranty  busi- 
ness, held  not  estopped  from  urging  the  ultra 
vires  character  of  an  indemnity  contract  entered 
into  with  plaintiff,  another  Texas  i^arantr  com- 
pany, through  receiving  compensation  under  the 
contract.— Texas  Fidelity  &  Bonding  Co.  v.  Gen- 
eral Bonding  &  Casualty  Ins.  Co.,  184  S.  W. 
238. 

IB)   Repreaentatlon  of  Corporatloa  br  Of* 
lloera  and  Asenta. 

®=>4 1 1  (Mo.App.)  CJashier  of  lumber  company, 
whose  duty  it  was  to  receive  money  paid  on  ac- 
count and  execute  receipts,  had  apparent  au- 
thority, as  to  a  contractor  for  a  building  and 
the  owner,  to  apply  the  contra«tor'8  payment 
in  part  to  reduce  his  account  for  material  on 
the  owner's  job. — Julius  Seidel  Lumber  Go.  v. 
Weaver,  184  S.  W.  484. 

<S=>4I4(2)  (Tex.CiT.App.)  Where  a  note  was 
executed  by  the  president  of  the  defendant  cor- 
poration within  the  apparent  scope  of  his  an- 
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thottty.  it  tnui  immatMlal  on  tte  li«biUt7  ot 
the  corporation  bow  the  money  was  to  be  used. 
-^-Coppard  t.  Farmere'  &  Ifercbanla'  State 
Bank.  lU  &  W.  651. 

«S342«(1)  (Tez.CiT^pp.)  An  act,  nltM  vires, 
though  not  void,  may  be  ratified  either  by  ac- 
qaiesceoce  of  those  charged  with  management 
of  the  corporation  or  by  affirmative  ratification. 
— Coppard  v.  Farmers'  &  Mercltants'  State 
Bank.  ISA  8.  W.  651. 

«=34a6(10)  (Xex.Civ.App.)  Where  a  loan  from 
plaintiff  bank  was  credited  to  defendant  cor- 
poration and  aaed  to  purchase  collateral  notes 
lor  its  benefit,  it  could  not  escape  liability  on 
the  ground  that  it  wag  the  independent  act  of 
an  officer.— Coppard  v.  Farmers'  &  Merchants' 
State  Bank,  iM  S.  W.  551. 
«Ea433(l)  (Ark.)  Evidence  htld  to  make  ques- 
tions for  jury  as  to  whether  CMporation's  treas- 
urer had  express  or  implied  authority  to  bind 
it  by  an  apparent  contract  of  sale  and  whether 
it  was  within  the  apparent  scope  of  his  authori- 
^.— Roe  Rice  &  Land  Co.  v.  Strobhart,  184  S. 
W.  461. 

CD)  Contract*  and  Indakrtadneaa. 

iS=s>462  (Tez.Clv.App.)  l%e  mere  fact  that  the 
buyer  of  notes  was  a  mercantile  corporation 
would  not  make  ultra  vires  its  act  in  buying 
snch  notes  from  which  it  might  largely  profit. 
— Coppard  v.  Farmers'  &  MerchaJaU'  State 
Bank,  184  S.  W.  551. 

^=>484(2)  (Tex.Oiv.App.)  A  corporation  organ- 
ized under  Bev.  St.  1911,  art.  4928,  and  author- 
ized to  guarantee  contracts,  has  no  authority  to 
enter  into  contracts  of  indemnity. — Texas  Fidel- 
ity &  Bonding  Co.  v.  General  Bonding  &  Casual- 
ty ln&  Co.,  184  S  W.  238 

A  corporation  authorized  by  law  to  enter  into 
contracts  of  guaranty  cannot  justify  the  mak- 
ing of  indemnity  contracts  on  the  theory  that 
they  fall  within  it*  implied  powers,  and  snch  a 
contract  la  ultra  vires. — Id. 
«=3487(1)  (Tei.Civ.App.)  It  is  not  evtry  ultra 
vires  act  of  a  corporation  that  is  void.— Coward 
T.  Farmers'  *  Merchants'  State  Bank,  184  S 
W.  B51. 

(F)   ClTtl  AcUoBS. 

«3>Bea  (Mo.)  Rev.  St  1909,  f  1766,  relating 
to  process  against  corporations,  in  so  far  as 
it  authorizes  personal  judgment  on  extraterri- 
torial service,  is  void. — John  MeMenamy  In- 
vestment &  Real  Estate  Co.  v.  Stillwell  Cater- 
ing Co,.  184  &  W.  467. 

^=9509  (Tex.Civ.App )  A  private  corporation 
has  the  right  to  maintain  an  action  im  its  own 
name. — Rockdale  Mercantile  Co.  v.  Brown  Shoe 
Co.,  184  S.  W.  281. 

«=»507(3)  (Mo.)  Under  Rev.  St  1909,  M  1770, 
1777,  1778,  service  on  president  of  MSssonn 
corporation  in  another  state  is  insufficient  to 
five  jurisdiction. — ^John  MeMenamy  Investment 
&  Reel  Estate  Co.  v.  StiUweil  Catering  Co.,  184 
8.  W.  467. 

Rev.  St  1909,  S  1778,  authorising  personal 
service  on  defendant  residing  or  being  without 
state,  does  not  apply  to  Missouri  corporation 
with  no  office  or  omcers  in  state.— Id. 
«=»507(13)  (Tex.  Civ.  App.)  Under  Vemon'a 
Sayles'  Ann.  Civ.  St  1914,  art.  1860  a  cita- 
tion against  a  corporation  showing  service  only 
upon  the  company  by  name  is  insufficient.— 
Miller  v.  First  State  Bank  &  Trust  Go.  of  Santa 
Anna.  184  S.  W.  614. 

<8=»5I4(1)  (Tex.Civ.App.)  The  petition,  in  an 
action  by  a  private  corporation,  need  not  state 
the  name  ot  any  officer  of  the  corporation  — 
Rockdale  Mercantile  Co.  v.  Brown  Shoe  Co.,  184 
S.  W.  28L 

Zn.  FOREIGN    OORPOBATIOMS. 

€=>636  (Mo.)  A  state,  teve  where  It  has  previ- 
ously granted  the  right,  can  stop  any  foreign 


Coveuanta,  4=3l32;   Man- 


i*  corporation  at  the  state  line.— State  ex  rel  Wa- 
bash Ry.  Ca  V.  Boach,  184  S.  W7969. 
®=>642(1)  (Mo.App.)  Foreign  corporation  held 
within  Rev.  St  1909,  if  3037-3041,  to  be  doing 
business  in  4ihe  state  in  supplying  performers 
for  a  Chautauqua  course  and  managing  enter- 
tainment, so  no  action  can  be  brought  on  cou- 
tracta  in  conntetion  therewith,  corporation  not 
having  complied  with  law.— Wichita  Film  &  Sup- 
ply (30.  V.  Yale,  184  S.  W.  119. 
€=>66l(2)  (Mo.)  In  action  by  Arizona  corpora- 
tion on  insurance  policy  on  property  in  Colo- 
rado, fa^ure  to  procure  license  to  do  business 
and  pay  necessary  fees  heH  not  to  deprive  it 
of  right  to  sue  on  a  policy,  where  it  did  procure 
such  license  before  suit— Gold  Issue  Min.  & 
Mill.  Co.  V.  Pennsylvania  Fire  Ins.  Co.  of  Phil- 
adelphia, 184  S.  W.  990. 

CORROBORATION. 

See  Oiminal  Law,   4=>534;    Witnesses,  €=> 
318, 

COSTS. 

See  Costa,  «:s>295; 
damns,  •=357. 

I.   NATUHE.  GROUITDS,  AND  EXTENT 
OF  RIGHT  IN   GENERAI.. 

«=942(2)  (Mo.App.)  Plaintiff  could  not,  by 
wholly  ignoring  an  offer  to  confess  judgment 
pnrsnant  to  Rev.  St  1909,  f  1965,  thereby  frus- 
trate the  object  of  the  statute  as  to  the  taxation 
of  costa  after  the  making  of  the  offer.— Parr  v. 
Chicago,  B.  &  Q.  R.  Co..  184  8.  W.  1169. 

Un&r  Rev.  St  1909,  i  1966,  the  written  offer 
to  allow  plaintiff  to  take  judgment  for  a  certain 
sum,  signed  by  defendant  by  ita  attorney  of 
record,  held  sufficient— Id. 

VZ.   TAXATION. 

«=»I98  (Mo.App.)  Under  Rev.  St  1909,  S  1965, 
held,  that  it  was  not  necessary  for  defendant  to 
specify  in  ita  motion  the  items  of  cost  which 
had  accrued  subsequent  to  ita  service  of  an  of- 
fer to  confess  judgment.— Parr  v.  Chicago,  B.  & 
Q.  R.  Co.,  184  S.  W.  1169. 

▼H.  ON  AFFEAX  OR  ERROR.  AND 

ON  NKWTRIAX.  OR  KOTIOH 

THEREFOR. 

«s»260(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1629,  and  Court 
of  Appeals  rule  43  (142  S.  W.  xiv),  plaintiff  in 
error  not  appearing,  and  a  case  of  delay  being 
suggested,  and  appearing  from  the  record,  judg- 
ment wUl  be  a£Srmed,  with  10  per  cent  dam- 
ages.- First  Texas  State  Ins.  Co.  v.  Pipe,  184 
S.  W.  278. 

IX.  IN  ORnONAIi  PROSECUTIONS. 

<S=»294  (Tenn.)  Under  Shannon's  Code,  gj 
7619-7622,  the  state  is  liable  for  the  mainte- 
nance in  a  county  jail  of  one  convicted  of  fel- 
on>,  whose  sentence  is  commoted  from  imprison- 
ment in  the  state  penitentiary. — Davidson  v.  Gib- 
son County,  184  S.  W.  29. 

Under  Shannon's  Code,  §|  7619-7622,  state 
held  liable  for  maiiftenance  in  county  jail  used 
both  as  jail  and  workhouse  of  one  convicted  of 
felony  whose  sentence  has  been  commuted  from 
impnsonmenl'  in  the  state  penitentiary. — Id. 
®=>295  (Tenn.)  Misdemeananta,  or  felons  under 
commutation  of  sentence,  confined  in  a  county 
jail  under  the  jailer's  care,  it  they  are  state  pris- 
oners, must  be  supported  by  the  state,  as  be-' 
tween  it  and  the  county.— Davidson  v.  (3ibson 
County,  184  S.  W.  29. 

Under  Shannon's  Code,  §J  7620-7622,  and 
Workhouse  Act,  county  held  liable  for  mainte- 
nance in  its  county  workhouse  under  a  superin- 
tendent of  state  prisoners  held  to  hard  labor  on 
commutation  of  sentence— Id. 
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COTENANCY. 

See  Tenancy  in  Common. 

COUNTERFEITING. 

See  Forgery. 

COUNTERMAND. 

See  Sales,  <8s>23. 

COUNTIES. 

See  Health,  «=>6 ;  Public  Lands,  «s>ei ;  'Stat- 
utes, <S=9l20. 

n.  oovERXMiiirr  and  officers. 

(D)   Offloera  mnd  Aarenta. 

«=»98(1)  (Tex.Civ_4.pp.)  Under  Sp.  Laws  1903, 
c  26,  I  1,  making  county  commissioners  of  San 
Augustine  county  ex  officio  road  commissioners, 
county  commissioner  and  sureties  on  bond  as 
such  are  not  liable  for  sums  coming  into  his 
hands  for  road  purposea — Polk  v.  Roebuck,  184 
S.  W.  513. 

«=s>98(l)  (Tex.CiT.App.)  Under  Sp.  Acts  28th 
Leg.  c.  25  (Special  Boad  Law  for  San  Augus- 
tine County)  jl  1,  sureties  on  official  bond  of  a 
county  commissioner  held  not  responsible  for 
his  illegal  drawing  or  receiving  money  from 
the  county  as  ex  officio  road  commissioner. — 
Slaughter  v  Knight,  184  S.  W.  !\A9. 
«=»I01(C)  (Tex.Civ.App.)  Under  Rev.  St.  1895. 
art.  1535,  petition  against  county  commission- 
er for  amounts  collected  for  services  to  coun- 
ty in  which  he  could  not  be  interested,  failing 
to  show  that  they  were  collected  other  than  for 
real  owners,  did  not  state  cause  of  action.-- 
Polk  V.  Roebuck.  184  S.  W.  513. 

Petition  again  at  county  commiBsioner  for 
amounts  collected  for  services  held  not  to  show 
liability  of  sureties  on  official  bond.— Id. 

In  petition  against  county  commissioner  for 
sums  collected  by  county,  a  paragraph  for  mon- 
ey had  and  received  does  not  state  a  cause  uf 
action  where  remaining  paragraphs  are  insuffi- 
cient— Id. 

«=»I0I(6)  (Tex.Civ.App.)  In  suit  by  the  treas- 
urer of  San  Augustine  county,  the  petition,  al- 
leging an  action  against  a  county  commission- 
er, Trith  his  sureties,  for  the  unlawful  collec- 
tion of  moneys  as  such  does  not  warrant  re- 
covery against  him  individually  for  defaults 
committed  by  him  as  ex  officio  road  commission- 
er under  the  special  road  law  for  the  county 
(Sp.  Acts  28th  Leg.  c.  25).— Slaughter  ▼.  Knight, 
184  S.  W.  530. 

In  suit  by  treasurer  of  San  Augustine  county 
against  a  county  commissioner  and  bis  sureties 
to  recover  moneys  illegally  collected,  petition, 
alleging  that  an  account  for  roadwork  was  ap- 
proved, warrant  issued,  delivered  to  defend- 
ant, and  paid  by  treasurer's  check,  held  insuffi- 
cient—Id. 

m.  PBOPERTT,  CONTRACTS,  AND 
IXABILITIE8. 

(B)  CoBlraet*. 

«E»II3(1)  (Tex.Civ.App.)  The  commissioners' 
court  has  charge  of  the  business  affairs  of  the 
County,  and  it  alone  has  authority  to  make  con- 
tracts binding  upon  the  county. — Germo  Mfg. 
Co.  V.  Coleman  County.  184  S.  W.  1063. 
«=>II3(5)  (Ark.)  While  Kirby's  Dig.  {  6392, 
does  not  prevent  a  county^  from  securing  inde- 
pendent legal  assistance,  it  could  not  engage 
counsel  to  prosecute  claim  against  a  circuit  judge 
for  salary  paid  under  an  invalid  law ;  the  pros- 
ecuting attorney  merely  claiming  suit  was  un- 
necessary.— Buchanan  v.  Farmer,  184  S.  W.  33. 
«=9|I3(6)  (Ark.)  Under  Kirby's  Big.  U  1012. 
1024,  the  luaking  of  a  separate  allowance  by  a 
county  court  to  a  party  denominated  assocmte 
commissioner  of  public  buildings  in  the  order 
appointing  him,  uicre  being  already  one  com- 
miaaioner  to  supervise  the  erection  of  a  new 


(SonrtlMuae;  ]k«Iii  vMd.^-Isard  Cooiit?  r.  Williaiii- 
Bon,  184  S.  W.  420. 

«S9ll3(tt)  (Tex.Oir.App.)  Hie  commissionen' 
court  may  act  through  an  agent  appointed  by 
them,  ana  a  sheriff  not  appointed  Dy  them  to 
purchase  for  the  county  was  not  their  agent  by 
virtue  of  iiis  office.— Germo  Mtg.  Co.  ▼.  Ccte- 
man  County,  184  S.  W.  1063. 

<8=s>l24(2)  (Tex.Civ.App.)  A  county,  through  the 
only  agency  by  which  it  can  act.  tiiat  la,  its 
commissioners'  court,  may  ratify  the  act  of  one 
assuming  without  antbority  to  be  its  agent,  bnt 
tlie  sheriff's  use  of  disinfectants  piir<£a8ed  by 
him  without  authority,  oter  the  protest  of  the 
court,  was  not  a  ratification.— Germo  Mfg.  Ca  v. 
Coleman  County,  184  S.  W.  1063. 

TV.    FI8CAI.   ICANAOEMENT.    PUBUO 

DEBT,  SECURITIES,  AND 

TAXATION. 

<3=»I5I  (Ky.)  Under  Const  H  157,  157a,  158, 
indebtedness  for  road  purjposcs  may  be  incurred 
on  election  upon  ratification  by  a  majority  of 
the  electors  of  a  county. — Gatton  v.  Fiscal  Court 
of  Daviess  County,  184  S.  W.  1. 

<8=9l5l  (Ky.)  Under  Const  |  167a,  highway 
bonds  may  be  issued  and  ratified  by  a  majority 
of  those  voting  at  an  election  for  issuance. — 
Armstrong  v.  Fiscal  Court  of  Carter  County, 
184  8.  W.  4. 

<8=3l5l  (Ky.)  Under  Const  §  167a,  an  indebted- 
ness for  road  purposes  may  be  created  by  a 
majority  of  the  voters  of  a  county  who  par- 
ticipate in  an  election  on  that  subject — Cleary 
v.  fteper,  184  S.  W.  4. 

e=:>  1 69  (Ark.)  A  proceeding  under  Earby's  Dig. 
S  1175,  authorizing  the  county  court  to  call  in 
outstanding  warrants  to  redeem,  cancel,  or  re- 
classify them,  is  a  direct,  and  not  a  collateral, 
attack  on  the  order  issuing  the  warrants. — 
Izard  County  t.  Vincennes  Bridge  Ca,  184  S. 
W.  67. 

V.   CI.AIMS  AGAINST  G01TNTT. 

®=»206g)  (Tex.Civ.App.)  Under  Rev.  St  1898. 
art.  1537,  decisions  of  commissioners'  court  relat- 
ing to  settlement  of  accounts  against  connty 
are  conclusive,  and  not  subject  to  collateral 
attack,  if  court  has  jurisdiction,  but  not  others 
wise.— Polk  V.  Roebuck,  184  S.  W.  513. 

«=»206(1)  (Tex.Civ.i^p.)  Under  Const  art  5. 
S  8,  and  in  view  of  Vernon's  Sayles'  Ann.  CiT. 
St  1914,  art  6866,  judgment  of  conunissioners' 
court  of  San  Augustine  county,  illegally  allow- 
ing amounts  to  a  county  commissioner  in  con- 
nection with  roadwork  and  ordering  illegal  war- 
rants therefor,  held  void  and  subject  to  collat- 
eral atUck.— Slaughter  v.  Knight  184  8.  W. 
639. 

^9206(2)  (Ark.)  The  county  court  ntay  not  re- 
view former  judgments  for  mere  errors  in  al- 
lowance of  claims  where  the  allowance  was  not 
illegal  or  procured  by  fraud. — Izard  County  t. 
Vincennes  Bridge  Oa.  184  S.  W.  67. 

COUNTY  BOARDS. 

See  Conntles,  «=s>113. 

COUNTY  COURTS. 

See  Courts,  «=»33,  36,  64;   ESectiona,  «=>275. 

COURTS. 

See  Abatement  and  Revival,  4=>15;  Appeal 
and  EJrror,  «=3l85,  493,  782,  1217;  Bank- 
ruptcy ;  Elections,  ®=>275;  Blxecutors  and 
Administrators,  $=»13 ;  Guardian  and  Ward, 
«=>S1 ;  Judges ;  Judgment,  iS=>342,  494,  495. 
818;  Justices  of  the  Peace;  Mandamus,  4=> 
57;  Mortgages,  e='X25\  Prohibition;  R»- 
nkoval  of  CaoseB:  TtM,  «s»191-199. 
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NATUBE,  XXTXlfT,.  AUD  BXEBOI8XS 
OF  JU^SDIOTION  IN  OEHERAX.. 

330  (Tex.Civ.App.)  Under  Const  Ait.  5,  S  8, 
J  district  court  does  not  lose  jurisdiction  of 
action  brought  in  good  faith  to  foreclose  a 
n  on  land  because  it  develops  on  trial  there 
no  lien  and  the  amount  involved  1«  less  than 
00.— Earl  v.  Baker,  184  S.  W.  297. 
s>33  (Ark.)  Under  Klrby's  Dig.  »  2<»-214, 
arobate  court  which  specifically  enforces  a  de- 
lent's  executory  contract  to  convey  land  is 
ercising  a  special  power,  not  according  to  the 
urse  of  the  common  law,  so  that  its  jnrisdic- 
>n  must  appear  on  the  face  of  the  record. — 
iver  V.  Booth,  184  S.  W.  843. 
33^  (Mo.)  The  grounds  of  the  jnriadiction  of 
iDty  courts,  confined  to  the  authority  given 
!m  by  statute,  must  appear  affirmatively  on 
•  face  of  their  records.— Ramsey  v.  Huck,  184 
W.  066. 

5»35  (JIo.App.)  Where  the  record  of  a  court 
general  jurisdiction  is  silent  about  a  matter 
cessary  to  confer  jurisdiction,  the  existence 
such  matter  will  be  presumed.— State  v.  Ful- 

I,  184  S.  W.  83a 

936  (Mo.App.)  The  county  court,  thongh  a 
urt  of  limited  statutory  jurisdiction,  Md  to 
ind  on  the  footing  of  a  court  of  general  ju- 
idiction  as  to  matters  exclusively  within  its 
risdiction.— State  v.  Fulton,  184  S.  W.  938. 
In  the  absence  of  a  showing  to  the  contrary, 
e  court  must  presume  that  the  county  court 
d  jurisdiction  at  a  special  term  to  moke  an 
der  for  the  publication  of  the  result  of  a  local 
tion  election. — Id. 
=>36  (Tex.Civ.App.)  Probate  courts  are  courts 

general  jurisdictio*  in  probate  matters,  and 
I  presumptions  in  favor  of  their  jurisdiction 

such   matters  will  be   indulged. — Heeves  v. 
uqua,  184  S.  W.  682. 

=>37(1)  (Mo.)  Question  of  jurisdiction  is  open 
:  any  state  of  case,  may  b«  considered  by 
le  court  sua  sponte. — John  McMenamy  In- 
!Stmont  &  Real  Estate  Co.  t.  Stillwell  Catering 
0..  184  S.  W.  487. 

II.  ESTABX.ISHBCENT.    OSOAmZA. 
TION,  ANB  PROOCDtXBE  IN 

GENERAI^ 

I)   Terms,  Tacstions.  PIttee  and  Time  o( 
Holdlnar  Court,  Coartlioaaea,  and 
Aeconimodatlons. 

=>64(2)  (Mo.App.)  Under  Rev.  St  1909,  { 
^88,  the  power  to  call  a  special  term  of  the 
unty  court  is  left  exclusively  with  the  judges 

the  court.— State  v  Fulton,  184  S.  W.  O.-JS. 
=>64(5)  (Ky.)  Under  Ky.  St  i  964,  an  objec- 
3n  that  the  special  term  of  the  circuit  court  at 
hich  defendant  was  tried  was  ordered  at  an- 
her  special  term  is  imcoaterial  where  the  no- 
:e  of  the  term  was  posted.^Frey  t.  Oommon- 
ealth,  184  S.  W.  899. 

=>64(6)  (Mo.App.)  Under  Rev.  St  1909,  { 
188,  the  county  court  at  special  term  held  au- 
lorized  to  make  any  order  for  the  publication 

notice  of  the  result  of  a  local  option  elec- 
3n.  -State  v.  Fulton,  184  S.  W.  938. 

')  Rnles  of  Court  and   Condnet  of  Bnal- 
ness. 

=>85(2)  (Mo.)  The  Supreme  Court  will  not 
>nstrue  a  rule  of  a  CJourt  of  Appeals,  except 
Tbaps  in  a  case  where  it  might  become  abso- 
tely  necessary.— State  ex  reL  Logan  v.  Ellison, 
yaw.  063. 

t)  Rvles       of      Decision,      Adjvdieatlona, 
Opinions,    and    Records. 

=»9I(1)  (Mo.App.)  Under  the  Constitution  it 
the  duty  of  Courts  of  Appeals  to  follow  the 
St  previous  decision  of  the  Supreme  Court  on 
;iy  question  of  law  or  equity. — American  Mfg. 
o.  V.  Alt,  184  S.  W.  1167. 


«=>97(6)  (Mo-App.)  In  suit  for  damage  to  an 
interstate  shipment  of  live  stock,  it  is  the  duty 
of  the  Court  of  Appeals  to  apply  the  law  rela- 
tive to  a  stipulation  as  to  the  time  of  suit  as 
interpreted  by  the  Supreme  Court  of  the  T'nited 
States.— Howard  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
184  S.  W.  006. 

^»l  14  (Mio.App.)  Where  the  ooort  amended  its 
record  nunc  .pro  tunc,  using  a  memorandum  fil- 
ed bf  the  judge  at  the  time  of  setting  aidde  the 
verdict,  the  order  was  invalid. — Brown  v.  Con- 
necticut Fire  Ins.  Co.  of  Hartford,  Conn.,  184 
S.  W.  122. 

€=»il4  (Mo.App.)  A  regular  judge  of  the  St 
Louis  court  of  criminal  correction  cannot,  after 
the  time  for  appealing  has  elapsed,  alter  nunc 
pro  tunc  an  entry  showing  the  appointment  of 
a  special  judge,  so  as  to  show  that  the  parties 
consented  to  nis  appointment— Ex  parte  JjHsh, 
184  S.  W.  479. 

$=3 1 1 7  (Mo.App.)  The  record  of  a  court  im- 
ports absolute  verity.— Ex  parte  Fish,  184  S. 
W.  479. 

m.  OOUBT8  OF  OENEBAI.  OBIOINAK 

JITBISBICTION. 
<A)  Sroands    of    Jnrladlctlon    In    General. 

<8=s>l20  (Tex.C5v.App.)  District  court  had  no 
jurisdiction  of  county  treasurer's  suit  against 
a  county  commissioner  to  recover  $120  unlaw- 
fully collected ;  the  amount  being  below  its 
jurisdiction.— Slaughter  v.   Knight,   184  S.  W. 

<8=»I2I(1)  (Tex.(5ivJLpp.)  In  an  action  where 
the  district  court  had  jurisdiction  it  may  allow 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1848,  one  asserting  a  laborer's  lien  against  de- 
fendant's property  which  was  less  tlian  the 
jurisdictional  amount  to  become  a  party. — Fer- 
rell-Michael  Abstract  &  Title  Co.  t.  McOormac, 
184  S.  W.  108L 

«=>I2I(6)  (Tex.Civ.App.)  Where  the  amount  in 
controversy  in  a  suit  to  cancel  two  notes  is 
enough  to  give  jurisdiction,  the  court  is  not  de- 
prived thereof  by  elimination  of  one  of  the  notes 
by  default  judgment  thereon  in  a  subsequent 
action. — Cattlemen's  Trust  Co.  v.  Blasingame. 
184  S.  W.  574. 

«=3l22  (Tex.Civ.App.)  It  is  not  the  evidence, 
but  the  pleadings,  which  determine  whether  the 
amount  in  controversy  is  within  the  jurisdic- 
tion of  a  court — Texas  &  N.  O.  R.  Co.  v. 
Marshall  &  Marshall,  184  S.  W.  643. 

V.  001TKT8  OF  PROBATE  J1TRISDIO. 

TION. 

<S=9202(5)  (Ark.)  Under  Kirby's  Dig.  {  1348,  n 
amended  bv  Acts  1909.  p.  956,  relating  to  ap- 
peals to  the  circuit  court  from  final  orders, 
etc.,  of  probate  court  and  sections  1349,  1350, 
relating  to  bonds,  a  bond  is  not  required  as  a 
prerequisite  to  an  appeal,  except  where  appel- 
lant desires  a  supersedeas.— Himes  v.  Sharp, 
184  S.  W.  431. 

VI.  OOITBT8   OF  APPEUJIiTE  JURIS- 

DICTION. 
(A)   Oronnda  of  Jnrladlctlon  In  General. 

<3=>207(5)  (Mo.)  Under  Const  art  6,  J  3,  the 
Supreme  Court  may  issue  a  writ  of  prohibition 
in  the  exercise  of  its  supervisory  control  over 
any  inferior  tribunal,  as  the  circuit  court. — 
Ramsey  v.  Huck,  184  a  W.  966. 

Tender  Const,  art  6,  {12,  and  Const.  Amend. 
18t^l,  S  D,  the  Supreme  Court  has  jurisdiction  to 
issue  a  writ  of  prohibition  to  prevent  the  circuit 
court  from  entertaining  jurisdiction  of  an  appeal 
from  the  county  court  in  a  proceeding  to  con- 
test the  right  to  the  office  of  justice  of  the 
peace. — Id. 

Appellate  jurisdiction  of  a  contest  of  the  right 
tu  the  office  of  justice  of  the  peace  is  not  a  pre- 
requisite to  the  right  of  the  Supreme  Court  to 
issue   the   writ   of   prohibition   to   prevent   the 
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circuit  court  from  entertaining  jurisdiction  of 
an  appeal  from  the  county  court  in  such  con- 
test.—Id. 

<3=>209(2)  (Mo.)  lasnes  of  law  are  raised  in  tlie 
Supreme  Court,  in  an  original  proceeding  in 
prohibition,  either  by  a  demurrer  of  respondent 
to  the  petition  or  by  a  motion  to  quash  the 
writ. — State  ex  rel.  Powers  v.  Rassieur,  184  S. 

w.  ue. 

In  an  action  for  prohibition  in  the  Supreme 
Court,  where  the  petition  prayed  rejief  because 
respondent  judge  was  attempting  to  enforce  his 

i'udgment  pending  motion  for  a  new  trial,  which 
le  denied,  no  evidence  being  offered,  and  no 
facts  agreed  upon,  the  question  of  the  legal  right 
of  the  judge  to  do  the  things  charged  became 
moot,  and  no  judgment  could  be  rendered. — Id. 

(B)  Ctimwtm  of  Partle«Isr  States. 

«=s»23l(2)  (Mo.)  Petition  for  recovery  of  $5,- 
000  and  to  enforce  oral  agreement  of  decedent 
to  adopt  plaintiff  and  make  her  his  legal  heir 
held  within  the  jurisdiction  of  the  Kansas  City 
Court  of  Appeals,  and  to  present  no  question 
within  the  appellate  jurisdiction  of  the  Su- 
preme Court  as  defined  by  Constitntion.— Buck 
V.  Meyer,  184  S.  W.  977. 

«s>23l(6)  (Mo.)  The  contention  that  the  inter- 
pretation of  a  contract  by  a  trial  court  was  in 
violation  of  certain  constitutional  provisions 
does  not  raise  a  constitutional  question  giving 
the  Supreme  Court  jurisdiction. — Donoho  v.  Mis- 
souri Pac.  Ky.  Co.,  184  S.  W.  1149. 
«=»23l(6)  (Mo.)  Supreme  Court  has  power  to 
construe  constitutional  and  statutory  provisions 
applicable  to  private  banks  and  bankers,  and  to 
decide  to  whom  assets  belong  and  priority  of 
rights  thereto.— State  ex  rel.  Barker  v.  Sage, 
"tAi  g    w    9&4    992 

<e=»23t(6)  (Mo.)  The  objection  that  Rev.  St. 
1909,  i  3150,  is  class  legislation  contrary  to 
Const,  art.  4,  f  53,  raises  no  substantial  con- 
stitutional question  giving  the  Supreme  Court 
jurisdiction  of  an  appeal. — Carson  v.  Missouri, 
K.  ft  T.  By.  Co.,  184  S.  W.  1039. 
€=9231(6)  (Mo.)  Courts  of  Appeals  may  not 
construe  the  Constitution  or  declare  a  statute 
unconstitutional. — Williams  v.  United  States 
Express  Co.,  184  S.  W.  1140. 
<S='23I(13)  (Mo.)  Merely  erroneous  withholding 
evidence  from  or  submitting  it  to  a  jury  is  not 
such  infringement  of  the  constitutional  right  to 
jury  trial  as  to  give  the  Supreme  Court  Jnris- 
diction  in  a  case. — Garey  ▼.  Jackson,  184  S.  W. 
979. 

<e=>23l(22)  (Mo.)  Where  statutes,  the  validity 
of  which  is  not  questioned,  govern  a  case,  it  la 
not  appealable  to  the  Supreme  Conrt^as  in- 
volving a  constitutional  question. — Williams  v. 
United  States  Express  Co..  184  S.  W.  1146. 
<S=323I(23)  (Mo.)  A  constitutional  question,  not 
raised  by  appellant,  but  by  which  respondent 
secured  a  new  trial  in  the  court  below,  aoes  not 
give  the  Supreme  Court  jurisdiction  of  a  case 
not  otherwise  within  Its  appellate  jnrlsdictlon. 
—Williams  v.  United  States  Express  Co.,  184  S. 
W.  1146. 

$=3231(23)  (Mo.)  A  constitutional  qnestibn  giv- 
ing the  Supreme  Court'  jurisdiction  may  be 
raised  by  objection  to  the  refusal  of  a  court  to 
give  instructions  asked.— Donoho  y.  Missouri 
Pac.  Ry.  Co..  184  S.  W.  1149. 
«=»23i(23)  (Mo.App.)  Where  plaintiffs  might 
have  invoked  th^r  constitutional  rights  before 
or  at  trial,  they  cannot  raise  such  matters  by 
motion  for  new  trial  so  as  to  confer  jurisdic- 
tion of  an  appeal  on  the  Supreme  Cqurt  on  the 
ground  that  a  constitutional  question  was  in- 
volved.—Whitsett  V.  City  of  Carthage,  184  S. 
W.  1185. 

«=s>23l(50)  (Mo.App.)  In  a  rait  to  enjoin  aa- 
sessments  for  the  construction  of  a  sewer  where 
the  work  was  to  be  done  as  a  unit,  the  amount 
in  controversy  is  the  cost  of  the  sewer,  and,  be- 
ing above  $7,600,  the  Supreme  Clonit  has  ^ito- 


diction.— Whitsett  r.  Oltr  of  Carthage,  184  S. 
W.  1186. 

mu,  cosotnRXBtrt  ako  oonixxct- 

nrO  JPRISDICTIOK,  AND 
OOMXTT. 

(A)  C««rtii  of  Bane  State,  aad  TranaCer  of 
Caaaea, 

«a»47a(4)  (Ark.)  Tbe  probate  court  has  ex- 
clnsive  jurisdictiMi  to  sell  lands  of  minors  for 
reinvestment,  and  a  sale  made  under  the  order 
of  a  court  of  chancery  is  void,  and  the  infants 
may  thereafter  recover  the  property. — ^Duncan 
V.  Ldddle,  184  S.  W.  413. 

<S=>480(3)  (Tex.Civ.App.)  Under  Bev.  St  art 
4653,  temporary  injunction  to  restrain  sale  of 
horses,  etc.,  levied  on  under  an  execution,  was 
returnable  to  the  county  court  of  the  county  in 
which  the  judgment  was  obtained. — Marshall  r. 
SpiUer,  184  S.  W.  285. 

«ss>487(l)  (Mo.)  The  Supreme  Oonrt  will  not 
scrutinize  too  closely,  to  detect  a  noncompliance 
with  its  rules,  the  abstract  of  the  record  in  a 
case  transferred  on  account  of  a  constitutiontd 
question  by  a  C^urt  of  Appeals. — Wolf  v.  Har- 
rU,  184  S.  W.  1139. 

<»=>487(3)  (Mo.)  Under  Conot  Amend.  1884.  | 
6.  an  order  certifying  a  case  to  the  Supreme 
Court,  entered  after  the  expiration  of  the  term 
at  which  the  Court  of  Appeals  decided  the  case, 
is  unauthorized.— State  ex  reL  Logan  v.  Eillison, 
184  S.  W.  963. 

COVENANTS. 

See  Contracts,  «a»824;  Judgment,  «=»712: 
Landlord  and  Tenant,  4=»1(>4;  Limitation  of 
Actions,  93»47;    Logs  and  Logging,  9s>3. 

nX.  9EBFORMANCB   OB  BBEACB. 

^soMG)  (Ark.)  Where  owner  of  undivided  aev- 
en-twelftha  of  land  subject  to  a  dowress'  life 
estate  in  two-twelfths  conveyed  an  undivided 
five-twelfths  by  deed  with  full  covenants  of 
warranty,  there  was  no  breach  of  the  warranty, 
as  there  were  other  lands  of  the  grantor  on 
which  the  dower  intereat  conld  take  effect — 
Allen-West  Commission  Co.  ▼.  Harshaw,  184  S. 
W.  436. 

®=>I02(1)  (Mo.App.)  A  grantee  in  a  warranty 
deed  need  not  submit  to  eviction  before  pur- 
chasing an  outstanding  title  to  protect  him- 
self against  a  loss  morally  certain  to  happen, 
but  must  act  in  good  fnith  towards  his  grantor. 
— Githens  v.  Bamhill,  184  S.  W.  146. 

IV.   AOTIONB  FOB  BBEACH. 

®=»I08(1)  (Mo.App.)  In  an  action  for  breach  of 
warranty,  defendants'  knowledge  of  the  fraud 
of  their  grantor  at  a  partition  sale  held  imma- 
terial.—(Sthens  V.  Bamhill,  184  S.  W.  145. 
®=»II8  (Mo.App.)  The  burden  is  on  plaintiffs 
in  an  action  for  breach  of  warranty  to  prove 
the  setting  aside  of  the  sale  in  partition  under 
which  their  grantors  claimed. — Ghthens  t.  Barn- 
hill,  184  S.  W.  145. 

«=3|32(1)  (Mo.App.)  Instructians  permitting 
recovery  for  costs  and  en>enses,  including  at- 
torney's fees  and  plaintifrs  personal  expenses, 
in  a  suit  to  defend  title,  are  not  error,  where 
the  actual  judgment  recovered  thereunder  is  but 
Sufficient  to  cover  the  original  purchase  price 
paid,  with  interest  from  the  accrual  of  the  cause 
of  action.— Gardiner  v.  MePike,  184  8.  W.  956. 
®=»135  (Mo.App.)  An  instruction  asked  by  de- 
fendant that  he  is  not  liable  for  lack  of  tiUe  to 
lands  not  in  the  section  warranted  is  properly 
refused,  where  bia  warranty  was  of  a  certain 
acreage  described  by  metes  and  bounds,  and 
lack  of  title  to  a  part  of  that  so  described  was 
in  issue.— Gardiner  v.  McPike,  184  S.  W.  956. 

COVERTURE. 

See  Husband  and  Wife ;   Limitatioa  of  Actitma, 
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CREDIBILITY. 

WltnessoB   «s»318-40e. 

CREDITORS. 

Bonkmpti^;  Chattel  Mortgages,  «=»186; 
raudulent  Conveyances;    'Subrogation. 

CREDITORS'  SUIT. 

Fraudulent  Conveyances,  *»22&-322. 

CRIMINAL  LAW. 

Abduction:  Adultery;  Arson;  Assaidt  and 
attery :  Bail  •  Bastards,  <8=>36^;Brearh 
'  the  Peace ;  burglary ;  Costs,  «==294,  295. 
isorderly  House;  Disturbance  of  Public  As- 
■mblage;  Embezzlement;  False  Pretensea; 
oreery;  Game;  Grand  Jury;  Homicide: 
uaband  and  Wife,  «S=302-313 ;  Indictment 
3d  Information;  Intoxicating  Liquors;  Jury, 
=a29  ■  Larcenv ;  Malicious  Prosecution,  <8=5> 
I;  Poisons;  'Rape;  Saduction;  Statutes, 
:s>U8;    Weapons. 

1.   NATURE  AKD  EtEBrairaS   OF 

ckuce  Aim  sefuhbes 

IN  OEHEBAI,. 

21  (Kv.)  Where  an  act  is  declared,  unlaw- 
by  sta'tute,  criminal  intent  may  he  imiiutea 
a  person  voluntarily  doins  the  art.— Good- 
1  V.  Commonwealth,  184  S.  W.  876. 

V.  VENUE. 

(A)  Pl«c«  of  Bvlnclav   Pro««icutlo>i. 

•112a)  (Ky.)  rndpr  Ky.  St  «  2.'569b,  dubsec. 
nakintr  it  an  offpnse  to  deliver  liqtior  in  pro- 
tion  territory  knowing  the  required  state- 
it  of  personal  use  is  ialfe,  the  oircuit  court 
the  county  in  which  delivery  is  made  has 
adiction  to  try  one  awused  o£  violation.— 
idman  v.  Commonwealth,  184  8   W.  010. 

(B)  Chance  of  Tenne. 

>I22  (Tex.Cr.App.)  One  seeking  a  change  of 
ne  sbouM  present,  where  possible,  all  of  his 
unds  therefor  in  one  application,  alttough  a 
ind  apolication  cannot  be  denied  where  tn« 
ience  adduced  on  the  hearing  of  the  first 
wed  probaMe  grounds  for  the  second.— How- 

V.  State,  184  S.  W.  505. 
>  1 34(2)  (T«tCr.App.)  Where  on  hearing  on 

first  application  for  change  of  venue  the 
ience  disclosed  that  one  of  the  two  com- 
gators  was  wholly  incredible  under  oath,  it 
Id  not  be  said  that  overruling  the  second 
dioation  for  change  on  the  affidavits  of  the 
le  persons  was  error,  under  Code  Cr.  Proc. 
1,  art.  628.— Howard  v.   State,  164   S.  W. 

>I37  (Tei.Cr.App.)  While  the  court  must 
e  before  it  the  evidence  to  show  that  one 
king  affidavit  ior  change  of  venue  was  who!- 
incredible,  it  is  sufficient  if  that  evidence 
3  adduced  on  hearing  on  a  former  motion  for 
•hange  of  venue.— Howard  v.  State,  184  S. 
505. 

vn.  FOBMER  JZOFARiyT. 
>I77  (Mo.)  Where  the  state  filed.au  amended 
ormation,  and  after  accused  was  put  on  trial, 
■•  before  verdirt,  court  stopped  proceedings, 
ishlng  amended  information,  he  was  not  in 
pardy  within  CouBt.  art  2,  8  23,  under  the 
ginal  information  under  which  he  was  later 
>d  and  convicted— State  v.  McWilUams,  184 
W.  96. 

:.   AKHAIOTmEHT  AND  PKEA8,  AND 
NOIXB  PItOSEQm  OB  DXSOON- 
TINITANOE. 

»279  (Tenn.)  An  objection  to  an  indictment 


waived,  where  the  plea  In  abatement  was  not 
filed  until  after  the  first  continuance  and  did  not 

five   sufficient   reason    for    the   delay. — Gill    v, 
tate,  184  S.  W.  864. 


X.  ETIDENOE. 

(A)  Jndtolsa     Notice,     FvcaamptloBa,     (Uid 

Burden  of  Proof.    . 

<S=b304(9)  (Ky.)  The  courts  will  take  judicial 
notice  of  an  act  of  the  Legislature  incorporating 
a  fraternal  order. — Swann  v.  Commonwealth, 
184  8.  W.  868. 

<e=>304(20)  (Ky.)  The  court  will  take  judicial 
notice  that  grape  wine  is  an  intoxicating  liq- 
uor.—Frey  V.  Commonwealth,  184  S.  W.  896, 
890. 

e=»3IS  (Ky.)  Evidence  that  local  option  was 
adopted  hy  the  voters  in  a  county  nearly  80 
years  before  Is  admissible  to  show  that  local 
option  is  still  in  force,  where  there  is  no  evi- 
dence of  a  subsequent  vote. — Frey  v.  Common- 
wealth. 184  S.  W.  80& 

Qs»3l5  (Ky.)  Evidence  that  the  voters  of  the 
county  adopted  local  option  nearly  thirty  years 
before  is  admissible  in  the  absence  of  proof  of 
a  subsequent  election.— Frey  v.  Commonwealth, 
184  S.  W.  809. 

(B)  Fnots  -ta    l«rae   mmt   Rcaevnnt   to    la- 

anea,  nnd  Rea  Geatie. 

®=>364(6)  (Tex.Gr.App.)  A  statement  made  by 
one  accused  of  burglary,  while  imprisoned,  more 
than  a  monUi  attw  th«  offense  diarged,  is  not 
a  part  of  the  res  gestae.— Howard  v.  State,  184 
S.  W.  505. 


(C) 


Otber  OSenaea,  and  Cliaraeter  of  Ae- 
onaed. 


®=»372(5)  (Mo.)  In  a  prosecution  for  larceny 
of  an  automobile,  evidence  of  theft  of  other  au- 
tomobiles in  furtherance  of  a  conspiracy  be- 
tween defendant  and  two  others  that  they 
should  steal  automobiles  and  briuK  them  to  de- 
fendant to  be  sold  was  admissible  as  part  of  a 
common  scheme  or  plan. — State  v.  Othick,  184 
S.  W.  106. 

®=>372C12)  (Tex.Cr.App.)  In  a  prosecution  for 
passing  a  forged  check,  extraneous  checks  or 
vouchers  should  not  be  admitted,  in  the  absence 
of  proof  that  they  vrere  forgeries  and  that  de- 
fendant was  connected  therewith.— Carrell  v. 
State,  184  S.  W.  100. 

(B)  Beat  and  Secondary   and  Demonatra- 
tlve  Evidence. 

<&=>400(fi)  (Ky.)  Proof  of  incorporation  may  be 
made  by  parol  evidence.— Swann  v.  Common- 
wealth, 184  S.  W.  86a 

<8=400(7)  (Tex.O.App.)  While  an  agent  caja- 
hot  testify  as  to  the  contents  of  his  contract, 
he  may  testify  that  he  did  make  a  contract  of 
employment  with  the  principal. — Meredith  v. 
State,  184  S.  W.  204. 


(*•) 


and  Bear- 


Admlaatoaa,  Deelaratlona, 
aay. 

®=3406(4)  (Tex.&.App.)  The  admission  of  a 
grand  juror's  testimony  as  to  what  the  accused 
testified  to  befoce  th«  gr««d  jory  when  sub- 
poenaed and  required  to  answer,  without  being 
Informed  of  Tier  privilege,  is  erroneous. — Sim- 
mons V.  State,  184  S.  W.  226. 
^=407(2)  (Tex.Cr.App.)  It  is  permissible  for 
the  state  to  introduce  conversations  with  the 
defendant  while  not  under  arrest  relative  to 
the  crime  for  which  he  is  on  trial  and. prove 
statements  rtade  to  Mm  calling  for  a  denial, 
and  that  he  made  no  denial  or  made  a  qualified 
admission,- Burkhalt«r  v.  SUte,  184  S.  W.  221. 
«S34I9,  420(4)  (Tex.Or.Ailp.)  la  trial  for  mur- 
der, ex-sheriffs  testimony  that  a  witness  who 
had  been  investigating  with  him  had  found  a 

fun  at  the  residence  of  one  other  than  the  de- 


mis^'otidnct  of  the  prosecuting   lUomey  is )  fcndiint  aud  had  brought  it  to  him,  saying  that 
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it  was  the  gun  that  killed  deceased,  Meld  inad- 
missible.—Burkbalter  T.  State,  184  S.  W.  221. 

(G>  Acta  and  Declttrationa  of  Conaplratork 
Bad  Codrtendanta. 

«s>426  (Tex.Cr.App.)  While  the  accused  may 
show  that  another  committed  the  offense  charg- 
ed, he  cannot  produce  statements  ot  a  code- 
fendant  made  to  other  persona  showing  that  he 
was  innocent,  since  Code  Cr.  Proc.  1911,  art. 
791,  specifically  declares  that  persons  charged 
as  principals  cannot  be  introduced  as  witness- 
es one  for  another.— Howard  v.  State,  184  S. 
W.  505. 

(H)  Doeamentarr  Evidence  and  Bxelvatoa 
of  Parol   Kvidence   Tbereby. 

4=3440  (Tez.Cr.App.)  Where  in  a  rape  case  the 
parents  of  prosecntnx  testified  she  was  bom 
one  ^ear  after  their  marriage,  the  record  of  the 
marriage  licenses,  being  properly  proven,  is  ad- 
missible to  establish  prosecutrix's  age. — Taylor 
T.  State.  184  S.  W.  224. 
4=>447  (Tex.Cr.App.)  Where  a  contract  ot  em- 
ployment is  in  writing  and  specifically  stipu- 
lates the  amount  of  commissions  to  be  i>aid,  oral 
testimony  as  to  the  amount  of  commissions  is  in- 
admissible.—Meredith  T.  State,  184  S.  W.  204. 

(I)  Oplal*m  BTld«nee. 

«s»448(12)  (Tex.Cr.App.)  Witnesses  should  not 
be  permitted  to  testify  that  defendant  was  told 
"a  great  man^  things  damaging  to  him"  as  bear- 
ing on  his  failure  to  deny  such  charges. — ^Burit- 
halter  t.  State,  184  S.  W.  221. 

(J)  TeatlmonT   ot  Aceompllees  and  Code- 
fendants. 

«=9507(1)  (Ky.)  One  not  shown  to  have  partici- 
pated in  the  homicide  is  not  an  accomplice 
whose  testimony  must  be  corroborated  under 
Cr.  Code  Prac.  I  241,  though  he  was  jointly  in- 
dicted as  a  conspirator. — Nicoll  r.  Common- 
wealth, 184  S.  W.  386. 

$3>507i/2  (Tez.Cr.App.)  In  a  prosecution  for 
hog  theftj  evidence  held  insufficient  to  make  a 
state's  witness  a  particeps  criminis  as  princi- 
pal, or  accomplice. — Jemison  t.  State,  184  S.  W. 


pal, 
807. 


(K)    Co 


^=3510(4)  (Ark.)  That  accused  was  a  prisoner 
and  made  a  confession  to  officers  who  had  him 
in  crstody  does  not  render  his  confession  inad- 
missible.—Shufflin  V.  State.  184  S.  W.  454. 
€=3534(2)  (Ark.)  Where  cattle  were  found  ac- 
cording to  directions  given  in  accused's  extra- 
judicial confession,  there  was  sufficient  cor- 
roboration of  the  confession  to  warrant  convic- 
tion under  Kirby's  Dig.  |  2385.— Shufflin  v. 
State,  184  S.  W.  454. 

4s:»537  (Ark.)  Where,  pursuant  to  accused's 
statements  contained  In  an  extrajudicial  con- 
fession, the  stolen  cattle  were  found,  evidence 
concerning  accused's  statements  as  to  location 
of  cattle  is  admissible,  though  the  confession 
was  not  v^untary.— SbuiOin  v.  State,  184  S. 
W.  454. 

(■)  IVelckt  and  anfleleaei'. 

«=>553  (Ark.)  The  jury  in  a  prosecatJon  for 
rape  is  not  required  to  accept  testimony  of  a 
witness  in  toto,  or  reject  it,  bat  it  must  accept 
such  portions  as  it  believes,  and  discard  the  re- 
mainder.—Kose  V.  State,  184  S.  W.  60. 

XI.  TtME    OF    TRXAX.    AHD    CONTIN. 
VANCE. 

«3>573  (Ey.)  Const.  U.  S.  Amend.  6,  does  not 
prevent  the  dismissal  of  an  indictment  over  the 
objection  of  accused. — Commonwealth  t.  Davis, 
184  S.  W.  1121. 

4=9586  (Mo.)  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court. 
— SUte  T.  McWilliams,  184  S.  W.  96. 


«s>S95(9)  (Tex.Cr.App.)  A  eontinnance  to  ob- 
tain the  testimony  of  accused's  wife,  who  would 
have  testified  that  on  the  day  of  thie  offense  be 
and  she  spent  the  day  with  third  persons,  held 
improperly  denied.— Taylor  v.  State,  184  S.  W. 
224. 

e=9598(3)  (Mo.)  Accused  held  not  entided  to  m 
continuance  to  obtain  the  testimony  of  an  ab- 
sent witness,  where  he  had  been  in  correspond- 
ence with  her  and  sent  her  money  to  attend 
trial ;_  it  appearing  that  he  knew  of  tbe  ma- 
teriality of  her  testimony  and  could  have  taken 
her  deposition.— State  v.  McWilliams,  184  S. 
W.  96. 

«=9»598(3)  (Tez.Cr.App.)  One  seeking  continn- 
ance  for  want  of  a  witness  must,  in  order  to 
show  diligence  in  securing  a  deposition,  show 
that  he  placed  the  interrogatories  in  the  hands 
of  an  omcer  authorized  to  take  depositions.— 
Mnrrell  v.  State,  184  S.  W.  831. 
4=3609  (Mo.)  No  intendments  are  to  be  in- 
dulged in  favor  of  an  application  for  a  contioa- 
ance  for  absent  witnesses. — State  v.  McWil- 
liams. 184  S.  W.  96. 

XH.  TRIAIk 
(A)  Preliminary    ProseedtnKa. 

<^s>622(l)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  727,  where  two  defendants  accused  of 
the  same  crime  each  filed  motions  that  the  oth- 
er be  first  tried,  it  is  within  the  discretion  of 
the  court  to  order  the  trial  of  one  to  precede 
the  other.— Howard  v.  State,  184  8.  W.  506. 

(Bi)   Arvnatents   and    Condnet    of    Conaa^l. 

<@=372l(3)  (Tez.O.App.)  A  remark  of  tbe  pros- 
ecuting attorney,  in  a  prosecution  for  burglarjr, 
that  the  accused  on  his  arrest  failed  to  explain 
his  possession  of  stolen  goods,  is  not  a  com- 
ment on  his  failure ,  to  testify. — Howard  v. 
State.  184  S.  W.  505. 

«=>72l(6)  (Tex.Cr.App.)  ArKument  of  district 
attorney  asking  why  there  was  no  evidence  that 
defendants  did  not  kill  tbe  hog  held  a  direct  al- 
lusion to  defendants'  foihire  to  testify.— Jemison 
V.  Sute,  184  S.  W.  807. 

4=3726  (Ark.)  Where  defendant's  attorney  ar- 
gued that  there  was  no  evidence  that  tbe  prose- 
cutrix was  returned  to  an  orphans'  home  on 
account  of  abuse  by  defendant's  family  it  was 
not  prejudicial  for  the  state's  attorney  to  ar- 
gue that  he  could  have  shown  that  &ct  but  for 
defendant's  objections;  that  being  provoked.— 
Bose  V.  sute,  184  8.  W.  60. 

(F)  Provlnee   ot  Conrt  and  Jnrr   la   Gen- 
eral. 

4=»74l(l)  (Ky.)  Where  there  was  much  evi- 
dence tending  to  show  accused  was  guilty  of  the 
crime  charged,  his  motion  for  peremptory  in- 
struction is  properly  denied.— Slwann  v.  Com- 
monwealth, 184  S.  W.  868. 

(O)  Heeessitr,   Re«nialtea.  and  SaflieleneT 
of  Inatmetlona. 

4=3770(2)  (Ky.)  It  is  the  duty  of  tbe  court  to 
instruct  the  jury  upon  every  phase  which  is 
represented  by  the  evidence.— Curtis  v.  Com- 
monwealth, 184  S.  W.  1105. 
^s>770(2)  (Mo.App.)  Defendant's  evidence  bear- 
ing on  an_ issue  being  substautial,  he  is  entitled 
to  have  given  his  instruction  properly  defining 
the  issue.— State  v.  Widner,  184  S.  W.  909. 
4=770(2)  (Tex.Cr.App.)  Where  defendant's  evi- 
dence tended  t6  show  that  another  who  had 
had  several  fights  with  deceased  and  bore  iU 
will  toward  him  was  in  the  neighborhood  of  the 
killing,  the  refusal  to  affirmatively  charge  up- 
on such  defensive  matter  was  error,  notwith- 
standing charges  negatively  presenting  it — 
Burkhalter  v.  State.  184  S.  W.  ^ 
4=»775(2)  (Tex.Cr.App.)  In  a  trial  for  homi- 
cide, where  defendant  admitted  that  he  was 
within  250  yards  of  the  scene  of  the  homicide, 
at  the  time  of  its  commission,  the  issue  of  an 
alibi  should  be  fully  presented  b;  the,  charge 
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I   made   cppUcable   to  the  '  OTiflence.— Bark- 

ter  V.  State,  1&4  S.  W.  221. 

>78l(5)  (Ark.)  Where  it  was  contended  that 

:Dsed's  confession   was  not   voluntary ,   hM, 

t  the  court,   having   received   it  and   other 

deoce  on  the  matter,  properly  charged  the 

y  to  disregard  confession  if  result  of  intim- 

tion   or  inducement— Shufflin  v.   State,  184 

W.  454. 

»784(1)  (Tex.  Cr.  App.)  Where     defendant's 

luection  with  a  forged  instrument  was  to  be 

luced  from  circumstances,  the  court  improp- 

y  refused  to  give  an  instruction  on  circum- 

ntial  evidence.— CarreU  v.  State,  184  S.  W. 

). 

3789(1)  (Tex.Cr.App.)  An  instruction  held  to 

arly   apply  the  rme  of  reasonable  doubt  in 

-or  of  accused.— Murrell  v.  State,  184  S.  W. 

9792(2)  (Tex.Cr.App.)  Under  Pen.  Code 
11,  arts.  74,  75,  78,  declaring  the  law  of 
incipals,  when  the  evidence  showB  any  one 
the  conditions  named,  the  court  must  charge 
d  apply  the  law  of  principals.— Lake  v.  State, 
4  S.  W.  218. 

9801  (Mo.App.)  The  court  may  give  the  jury 
Aitional  proper  instructions  at  any  time  be- 
■e  their  verdict  and  after  the  close  of  the 
iniment.— City  of  Charleston  v.  Coker,  184 
W.  1181. 

[n  a  prosecution  for  breach  of  the  peace  by 
hting,  where  there  was  no  evidence  that  ac- 
sed's  assailant  was  the  aggressor,  court  might 
/e  additional  instruction  that  accused  had  the 
rUcn  of  proving  that  he  acted  in  self-defense 
3  counsel  having  advanced  that  claim  in  argu- 
jnt.— Id. 

=814(7)  (Ky.)  An  instruction  authorizing  con- 
ction  on  a  finding  of  guilt  within  12  months 
ior  to  the  issuance  of  the  warrant,  charging 
certain  date,  held  not  error,  under  Civ.  Code 
rac.  3  129.— Frey  v.  Ommonwealth,  184  S. 
'.  808. 

=»8I4(15)  (Ky.)  Failure  to  charge  that  one  ac- 
mplice  cannot  corroborate  another  is  not  ec- 
neous,  where  only  one  accomplice  testified.^ 
icoU  V.  CommonweaUb.  184  S.  W.  380. 

(H)   Re«aests  for  Inatrnctlona. 

=>829(1)  (Mo.)  Where  the  instructions  given 
ver  the  case,  farther  instructions  may  be  re- 
sed.— State  v.  McWilliams,  184  S.  W.  96. 

')   Caatody,    Condnet,    aad    Dellbermtloaa 
of  Jary. 

=9857(3)  (Tex.Cr.App.)  That  the  jury,  in  vio- 
tion  of  Code  Or.  Proc.  1911,  art  790,  consid- 
ed  accused'*  failure  to  take  the  stand  necessi- 
tes  reveiMtL— Stone  v.  State,  184  8.  W.  193. 

(K)  Vevdiet. 

=»883  (Mo.App.)  Under  Rev.  St  1900,  {  4901, 
finding  that  defendant  charged  with  larceny 
as  guilty  of  embezzlement  without  a  finding 
lat  he  was  not  guilty  of  larceny  Is  insnfflcient. 
tate  V.  Rosefelt,  184  S.  W.  904. 

Km.  MOTXOlfS    FOB    KEW    TRIAI. 
AMD  nr  ABBE8T. 

=945(2)  (Tex.Cr.App.)  Refusal  of  new  trial 
1  prosecution  for  theft  of  hog  held  erroneous 
.  view  of  affidavits  ot  three  persons  that  sub- 
iquent  to  trial  they  had  seen  the  hog  alleged 
I  have  been  killed  and  stolen  running  at 
rge.— Leonard  v.  State,  184  S.  W.  225. 
=>954(5)  (Mo.)  An  assignment  of  error  in  a 
otion  for  new  trial  that  the  court  erred  in 
ving  improper  instructions  held  insufficient 
)  too  indefinite  and  not  applying  to  the  facta 
lown  by  the  record.— State  v.  Ottiick,  184  S. 
I.  106. 

=9956(10)  (Tex.Cr.App.)  Evidence  held  In- 
ifficient  to  show  that  one  accused  of  cattle 


theft  was  tried  tar  an'tritpstttal  jory.— Dnnean 

V.  State.  184  S.  W.  196. 

ZV.   APFEAIi  AND  ERROB.  AXD 
CEBTIOBABI. 

(A)  Form    of    Remedy,    Jarisdl«t>oa,    mmA 

Rtarht  of  Review. 

®=>I004  (Mo.App.)  The  right  of  appeal  is  stat- 
utory, and  is  not  to  be  governed  by  stipulations 
of  counsel.— State  v.  Graham,  184  S.  W.  1190. 
«=>I023(8)  (Ky.)  Under  Cr.  Code  Prac.  $  337, 
the  Court  of  Appeals  can  review  an  order,  de- 
nying the  commonwealth's  attorney's  motion  to 
dismiss  an  indictment  for  felony. — Common- 
wealth V.  Davis,  184  S.  W.  1121. 
«=»I024(7)  (Ark.)  Under  Const  art  7,  I  4, 
Kirby's  Dig.  |i  2584,  2603,  the  state  cannot 
appeal  from  an  order  granting  a  new  trial  to 
one  convicted  of  felony.— State  v.  Walker,  184 
S.  W.  38. 

(B)  Pre««atatlOB  aad  ReaervatloB  In  IiOw> 
er    Coort   of    Grronuda   of    Review. 


1037(1)  (Ky.)  Improper  argument  of  the 
prosecuting  attorney,  to  which  objection  was 
first  raised  on  motion  for  new  trial,  cannot  be 
considered  on  appeal.— Frey  v.  Ck>mmonwealth, 
184  8.  W.  806. 

«s»l064(3)  (Ky.)  Failure  to  make  refusal  of  a 
continuance  a  ground  of  the  motion  for  new 
trial  is  a  waiver  of  the  error. — Frey  v.  Common- 
wealth, 184  S.  W.  896. 

®=3 1 064  (7)  (Ky.)  Alleged  errors  in  the  instmc- 
tious  will  not  be  considered  unless  relied  on  as 
a  ground  for  a  new  triaL — Polk  v.  Common- 
wealth. 184  8.  W.  1127. 

(D)  Record   and   ProceedlaKa  Not   la  Rec- 
ord. 

«=9l090(l)  (Tex.Cr.App.)  Where  there  was 
nothing  in  a  motion  for  new  trial  that  could 
be  considered  in  the  absence  of  the  testimony, 
and  neither  a  statement  of  fact  nor  a  bill  of 
exceptions  was  in  the  record,  there  was  nothing 
to  review  on  appeal. — Large  v.  State,  184  S. 
W.  107. 

<S=9l090(l)  (Tex.Cr.App.)  Without  a  statement 
of  facte  or  bills  of  exceptions,  no  question  is 
presented  for  review.— Bosboro  v.  State,  184 
S.  W.  197. 

€=91090(1)  (Tex.Cr.App.)  In  the  absence  of 
statement  of  facts  or  bill  of  exceptions,  no  ques- 
tion is  raised  for  review  on  appeal  in  a  crim- 
inal case.— Wells  v.  State,  184  S.  W.  509. 
<3=9l090(l)  (Tex.Cr.App.)  In  the  absence  of 
statement  of  facts  and  bills  of  exception,  noth- 
ing is  oresented  for  review. — Rogers  v.  State. 
184  S.  W.  830. 

$=3 1 090(11)  (Mo.App.)  Such  matters  as  occur 
at  the  trial  of  a  crmiinal  case  must  be  made 
part  of  the  record  by  biU  of  exceptions  the  same 
as  in  civil  cases.— State  v.  Brown,  184  S.  W. 
1187. 

€s3 1 090(13)  (Ky.)  Improper  argument  of  the 
prosecuting  attorney,  not  made  part  of  the  rec- 
ord by  bill  of  exceptions,  cannot  be  considered 
on  appeaL — Frey  v.  Ommonwealth,  184  S.  W. 
896. 

<3=»  1 000(14)  (Ky.)  Where  there  ia  no  bill  of  ex- 
ceptions and  no  order  making  the  instructioux 
part  of  the  record,  they  cannot  be  considered. — 
Henry  v.  Commonwealth,  184  S.  W.  870. 
<S=3 1 090(16)  (Tex.Cr.Apj).)  Qnestiona  raised  in 
a  motion  for  a  new  trial  cannot  be  reviewed 
where  the  record  contains  no  statement  of  facte 
or  bills  of  exceptions.— Curry  v.  State,  184  S. 
W.  510. 

<@=9l092(7)  (Tex.Cr.AppO  Where  accnsed  was 
convicted  at  a  term  of  county  court  lasting 
more  than  8  weeks,  bills  of  exception  not  filed 
within  90  days  after  overruling  motion  for  new 
trial  and  sentence  cannot  be  considered. — Petti- 
grew  V.  State,  184  S.  W.  508. 
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«s>IN5  (Tex.Or^m.)  Wher»  om  aRpeaUng 
from  a  conviction  of  miadenwanor  did  not  fill 
his  statement  until  85  days  after  adjournment 
of  the  term  of  tbe  coanty  coart,  and  t]ie  bills 
of  exception  merely  showed  the;  were  approved 
within  the  time  allowed  by  law  for  filinn,  the 
state's  motion  to  strike  the  statement  end  biHs 
must  be  sustained.— Gantrell  v.  State,  184  S. 
W.  223. 

«=>  1099(7)  (Tex.Gr.App.)  A  statement  of  facts 
in  the  county  court  must  be  filed  within  20 
days  after  its  adjournment,  preceded  by  an  or- 
der entered  of  record,  and  hence  a  statement 
filed  26  days  or  more  after  adjournment  would 
not  be  considered,  notwithstanding  an  order 
entered  of  recording  allowing  30  days  after  ad- 
journment.—Carroll  v.  State,  181  S.  W.  SOS. 
^S3ll02  (Tez.Cr.App.)  Where  one  appealing 
from  a  cttavlction  of  misdemeanor  did  not  file 
his  statement  until  85  days  after  adjournment 
of  the  term  of  the  county  court  and  the  bills 
of  exception  merely  showed  they  were  approved 
within  the  time  allowed  by  law  for  filing,  the 
state's  motion  to  strike  the  statement  and  bills 
must  be  sustained.— Gantrell  t.  State,  184  S. 
W.  225. 

«:=>II02  (Tez.Cr.App.)  Where  accused  was  con- 
victed in  county  court  at  a  term  lasting  more 
than  8  weeks,  the  statement  ot  facts,  which 
wa*  not  filed  witiiin  90  days  after  the  motion 
for  a  new  trial  was  overruled  and  sentence 
pronounced,  must  be  stricken,  not  being  filed 
within  time.— Pettigrew  ▼.  State,  184  S.  W. 
506. 

«Es>l  122(6)  (Ky.)  Where  there  is  no  bill  of  ex- 
ceptions and  no  order  making  the  instructions  a 
part  of  the  record,  they  cannot  be  considered. 
—Henry  v.  Commonwealth,  184  S.  W.  870. 
i8=3ll24(3)  (Tex.Cr.App.)  Where  no  sUtement 
of  evidence  accompanies  record,  and  record  con- 
tains no  bill  of  exceptions  to  admisBibillty  of 
testimony,  no  question  presented  in  motion  for 
new  trial  can  be  reviewed.- Austin  v.  State, 
184  S.  W.  192. 

«=3ll28(l)  (Tex.CrApp.)  A  record  in  criminal 
proceedings  cannot  be  varied  or  qualified  by 
matters  occurring  after  the  adjournment  of 
court— Murrell  v.  State,  184  S.  W.  881. 

(F)  DIamlsBal,    Hearfnc    and    Rekearlngr. 

$=>!  131(7)  (Mo.App.)  Where  an  appeal  has 
been  dismissed  because  of  Insufficiency  of  the 
record  to  confer  jurisdiction,  it  will  not  be  re- 
instated where  the  time  for  supplying  defects  in 
the  record  has  passed. — State  t.  Graham,  184 
S.  W.  1190. 

An  attorney  is  not  excused  by  the  failure  to 
receive  a  copy  of  the  printed  docket  from  know- 
ing or  ascertaining  toe  day  when  bis  case  is 
set.— Id. 

(G)  Review. 

«s»ll37(2)  (Ark.)  Where  defendant's  attorney 
argued  that  there  was  no  evidence  that  the 
prosecutrix  was  returned  to  an  orphans'  home 
on  account  of  abuse  by  defendants  family,  it 
was  not  prejudicial  for  the  state's  attorney  to 
argue  that  be  could  have  shown  that  fact  but 
for  defendant's  objections;  that  being  pro- 
voked, and,  if  erroneous,  was  invited,  and  not 
wound  for  reversal.— Rose  t.  State,  184  S. 
W.  60. 

<&=»II44(Q  (Tez.Cr.App.)  In  the  absence  of 
record  showing  to  the  contrary,  it  must  be  pre- 
sumed that  evidence  introdxiced  on  application 
for  change  of  venae  tending  to  show  prejudice 
agaiugt  the  defendant  was  wholly  insufBcient, 
where  the  court  overruled  the  motion. — How- 
ard V.  State,  184  S.  W.  605. 

«=>II5I  (Mo.)  Where  no  abuse  is  shown,  the 
trial  court|s  exercise  of  its  discretion  in  deny- 
ing a  Continuance  will  not  be  reviewed  on  ap- 
peal—State  V.  McWilliams,  184  S.  W.  96. 
«=»II58(1)  (Tei.Cr.App.)  The  court,  on  ap- 
peal from  a  conviction  of  cattle  theft,  is  not 
authorixed  by  law  to  pass  oa  tiie  question  of 


sufficiency  of  erideticei,— Daneaa  -w.  State,  184 

S.  W.  195. 

«3>II59(2)  (Ark.)  Weight   of    testimony   in  a 

Srosecution  for  rape  is  for  tbe  jntv.— Bow  t. 
tata,  184  S.  W.  6K 
«=9 1150(4)  (Ark.)  Tt»  credibility  of  witnesses 
in  a  prosecution  for  rape  is  for  the  jury. — Rose 
V.  State,  184  S.  W.  60. 

•8=»  1 1661/2(1)  (Tex.  Or.  App.)  In  a  criminal 
prosecution,  where  accused  was  not  given  tiie 
minimum  penalty,  the  action  of  the  court  in 
directing  that  during  argument  accused's  wife 
should  not  sit  beside  him,  and  ordering  removal 
of  accused's  young  child,  held  prejudicial.— 
Odell  v.  State.  184  S.  W.  20& 

^=>  1 167(6)  (Ky.)  Surplusage  in  an  indictment 
which  required  the  state  to  prove  an  act  addi- 
tional to  those  necessary  to  sustain  a  convic- 
tion is  not  prejudicial  to  defendant. — Frey  t. 
Commonwealth,  184  S.  W.  880. 

^9 1169(3)  (Mo.)  Brroneous  admission  of  evi- 
dence to  admitted  facts  is  harmless.— State  t. 
McWilUams,  184  S.  W.  96. 
®=>  1169(6)  (Tez.Cr.App.)  In  a  prosecntion  for 
arson,  error  in  admitting  evidence,  prejudicial 
to  defendant,  held  harmless  where  the  jury  as- 
sessed the  lowest  penalty. — EUine  ▼.  State,  184 
S.  W.  819. 

«=>II72(7)  (Ky.)  Error  in  an  instruction  re- 
quiring the  jury  to  find  an  act  by  defendant  in 
addition  to  those  necessary  to  convict  is  not 
prejudicial  to  defendant. — Frey  v.  Common- 
wealth. 184  S.  W.  890. 

€=91173(2)  (Tex.Cr.App.)  Where  defendants  er- 
idence  tendeid  to  show  that  another  who  had 
had  several  fights  with  deceased  had  borne  ill 
will  toward  him  was  in  the  nraghborhood  ef 
the  killing,  the  refusal  to  affirmatively  charge 
upon  such  defensive  matter  was  reversible  er- 
ror, notwithstanding  diarges  negatively  pre- 
senting It.— Burkhalter  r.  Stete,  184  S.  W. 
221. 

(H)  DetcraalBatlon     and      Dtaposttloa     o( 
Oavae. 

€=»II84  (Tez.Cr.App.)  The  sentence,  not  con- 
forming to  the  indeterminate  sentence  law,  but 
being  for  a  definite  term,  will  he  reformed. — 
Chandler  T.  Slate.  184  S.  W.  192. 


CROPS. 

See  Frauds,  Statute  at,  «3»72;  Mortgages,  9=3 
133,  546;   Partition,  «=9l00. 

CROSS-EXAMINATION. 

See  Witnesses,  €=>358. 

CURATIVE  ACTS. 

See  iSchools  and  School  Districts,  4=>33. 

CURTESY. 

See  Dower. 

CUSTOMS  AND  USAGES. 

See  Railroads,  «=>356. 

DAMAGES. 

See  Appeal  and  Brror,  «3»1004;  Oarriers,  «=> 
136;  Coets,  <S=»260;  Covenants,  ■8si>132; 
Death,  c^ssOO;  Fraud,  «=350,  90;  Insurance, 
ie=5>602 ;  Libel  and  Slander,  <S=>120,  121 ;  Mu- 
nicipal Corporations,  9=3379 ;  New  Trial,  •=> 
76:  Replevin,  €=>77;  Telegraphs  and  Tele- 
phones. €=>68;  Waters  and  Water  Course% 
«=»17a 
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nx.  omotnoM  Amt  subjeots  or 


(B)  AssniTatlon,  HUi«a«lom,  and  Redna- 
tlon  of  liOsa. 

4s»6a(l>  (Mo^pp.)  The  barer  of  a  motion 
picture  tiieaiter,  indaced  thereto  by  the  misrep- 
reaentationa  <rf  the  aeUer,  after  he  operates  long 
enough  to  discover  that  loss  is  certain,  must 
stop  under  his  duty  to  mitieate  daniages.— 
Harmon  v.  Dlckerson.  184  S.  W.  139. 
«=>62(3)  (Ark.)  Owner  of  property  adjoining 
highway  was  required  to  do  whatever  was  rea- 
sonably necessary  to  protect  his  property  from 
injury  from  surface  water  consequent  upon 
construction  of  railroad  embankment,  and  if  he 
did  not  do  so  could  not  dalm  full  daniages.— 
Louisville,  N.  O.  &  T.  E.  Co.  v.  Jackson,  184 
S.  W.  460, 

4=>62(4)  (Mo.App.)  Boarding  house  keeper,  who 
failed  to  make  good  a  defective  beating  appara'- 
tus  installed  for  her,  as  she  might  have  done 
before  suffering-  any  appreciable,  damage,  could 
recover  on  her  counterclaim  againirt:  the  contrac- 
tors tot  the  work  no  damage  Myond  the  cost  of 
bringing  the  installation  tip  to  8tandard.-^•J^&e- 
haus  T.  GiUanders,  184  S.  W.  949. 

ZV.  MftlJIPATMm  DAJgAGES  AND 

«s»78(9  (Tei.Civ.App.)  The  expressions,  "he 
agrees  to  forfeit  the  sum  of  one  thousand  dol- 
lars •  •  •  this  note,  to  the  extent  of  the 
amount  herein  mentioiied,  represents  a  forfdture 
put  np,"  and  "said  note  being  a  forfeit  put 
op,"  mean  something  different  than  the  word 
"penalty."— Reinhardt  v.  Borders,   184  S.   W. 

«s78(6)  rrex.Giv,App.)  Buyers  of  hotel,  upon 
seller's  failure  to  convey  good  title,  could  recov- 
er on  seller's  note  reciting  that  it  represented 
a  forfeiture,  the  mortgage  aeouriBg  it  providing 
that  it  was  a  forfeiture  put  up  to  guarantee 
ddivery  of  title,  the  inteation  of  the  parties  hav- 
ing been  to  stipulate  damages.— Reinhardt  v. 
Borders,  184  S.  W.  791. 

«=379(1)  (Tex.Clv.App.)  Where  no  approxima- 
ti«n  can  be  made  between  actual  and  stipulated 
damages,  the  latter  must  oontroL— Reinhardt  v. 
Borders,  184  S.  W.  791. 

<3=>85  (Tex.Civ.App.)  Where  the  owner  on 
June  16th  wrote  the  contractor,  who  had  aban- 
doned, that,  if  he  did  not  go  to  woi%  by  June 
l9th,  the  owner  would  complete  the  house, 
which  notice  had  no  effect,  the  owner  waiting 
till  September,  such  owner  could  not  recover 
atipulated  damages  for  delay  in.  completion  aft- 
er June  19th.— Kaufman  v.  Christian- Wathen 
Lumber  Co.,  184  B.  W.  1045. 

Where  a  building  contractor  abandoned  work, 
eaueing  delay  in  construction,  the  owner  was 
entitled  to  recover  the  stipulated  damages  for 
delay  in  absence  of  a  showing  that  the  stip- 
ulated sum  was  a  penalty  or  was  disproportion- 
«d  to  the  actual  damage  sustained. — Id. 

VX.  MEAStmS  OF  DAMAGES. 
(B)  lajorlea  to  Proyertr. 

4^112  (Ark.)  Where  the  purchaser  of  timber 
from  land  cuts  it  in  good  Qiitb,  believing  him- 
self to  bo  the  owner,  whereas  a  subsequent  pur- 
chaser of  the  land,  without  notice  of  such  sale 
of  the  timber,  is  the  true  owner,  the  measure  of 
damages  for  the  cutting  is  not  tbe  enhanced 
value  of  the  product,  but  the  value  of  the  stand- 
ing timber.— SuBcb  v.  Pittman,  184  S.  W.  860. 


VXX.  UTASEQVATE   AHD 
DAMAGES. 


EOB8MVE 


«=p  132(4)  (Ark.)  Where  an  injury  resulted  in 
hernia,  verdict  of  ?1,500  held  not  excessive.— 
Wisconsin  &  Arkansas  Lumber  Co.  v.  Irons. 
184  S.  W.  456. 


«i»i82(6)  (ICoApp.)  In  an  action  agaiaat  • 
oity  for  injuries  through  a  fall  on  a  sidawalk 
by  a  woman  of  38,  who  was  caused  to  misaacry> 
verdict  for  |2JS0O  held  not  ezcesaive.- Hawkins 
V  City  of  Independence,  184  S.  W.  927. 
®!=>I32(W  (Teir.Oiv.Apn.)  An  award  of  $1,700 
for  injuries  to  plaintiff's  wife  tesulttng  from 
cold  contracted  in  an  unheated  car  held  not 
excessive,  where  it  affected  her  menstruation 
and  general  health.— St  Louis  Southwestern 
By.  Ca  of  Texas  v.  Rutherford,  184  S.  W.  700. 
^»  1 32(7)  (MaApp.)  In  a  section  hand's  action 
for  injuries  resulting  in  broken  ankle,  bruises, 
etc.,  when  the  flat  car  on  which  he  rode  was  de- 
railed, verdict  for  S7,.'X)0  Asid  not  excessive.— 
Anderson  v.  St  Louis  &  S.  F.  R.  Ca,  184  S.  W. 
481. 

<8s>l34(3)  (Tex.OivjLpp.)  An  award  of  $800  in 
favor  of  a  boy  whose  arm  was  broken  held  not 
excessive,  there  being  evidence  of  suffering  and 
permanent  injury,  though  it  did  not  appear 
bis  earning  capacity  after  reaching  malority 
would  be  diminiahea.- International  &  G.  N. 
Ry.  Co.  v.,  Logan,  184  &  W.  301. 

Vm.   PlfADIwe,  EVTDEHOB.  AND 


(A)  Pleadlnv 

$=9l58(l)  (Mo.App.)  Injuries  naturally  and  or- 
dinarily, though  not  necessarily,  resulting  from 
those  alleged,  may  be  shown  under  the  general 
allegation.— Proctor  v.  City  of  Poplar  BlufF, 
184  S.  W.  123, 

«=3l58(7)  (Mo.App.)  Where  th«  petition  alleg- 
ed the  acts  as  to  where  and  how  plaintiff's  limb 
was  fractured,  and  that  she  bad  used  crotches, 
and  that  her  injury  was  permanent  testimony 
as  to  the  shrinkage  of  the  limb  was  admissible. 
—Proctor  V.  City  of  Poplar  Bluff,  184  8.  W. 
128. 

(B)  Bvldenoe. 

<S=3l63(l)  (Tex.Civ.A>pp.)  Damages,  which  must 
be  actual  or  liquidated,  are  presumed  to  flow 
from  a  breach  of  contract. — Reinbardt  v.  Bor- 
ders, 184  S.  W.  791. 

«=>I63(2)  (Tex.Civ.App.)  Contract  to  furnish 
advertisiug  matter  held  a  contract  of  hira,  and 
the  damages,  prima  fade,  the  amount  agreed 
to  be  paid,  throwing  on  defendant  the  burden 
of  proviiK  that  they  might  have  been  mitigat- 
ed.—Bogata  Mercantile  Co.  v.  Outcault  Adver- 
tising Co..  184  &  W.  333. 
iS=»i89  (Tex.Oiv.App.)  Where  plaintiff  testified 
that  he  lost  a  certain  sum  on  account  of  de- 
fendant's refusal  to  perform  their  contract,  and 
defendant  failed  to  show  on  cross-examination 
the  basis  on  whicb  such  sum  was  figured,  plain- 
tiff's testimony  was  a  sufficient  basis  for  judg- 
ment for  the  amount  testified  to,  espedally 
Where  it  was  a  mere  mathematictd  computation. 
—Bain  V.  Polasek,  184  S.  W.  279. 
®=>I89  (Tex.Civ.App.)  In  an  action  by  a  con- 
tractor for  a  house  against  the  owners  for  a 
balance,  evidence  held  sufficient  to  support  flnd- 
hig  that  there  waa  no  vroot  that  the  building 
could  have  been  rented  from  the  time  it  was  con- 
tracted to  be  finished  until  it  was  actually 
finished.— Kaufman  v.  Christian-Watheu  Lum- 
ber Go.,  184  8.  W.  1045. 

to   Ih-oeeedlnva    <or   Assessment. 

«s>208(2)  (Mo.App.)  In  an  action  against  a 
city  for  injuries  through  a  f|ill  on  a  defective 
sidewalk,  injury  to  plaintiff's  head  as  an  ele- 
ment of  damaM  hM  for  th«  jury  under  the 
evidence.— Hawldns  t.  City  of  Independenoe,  184 
S.  W.  927. 

^s»2IO(2)  (Mo.App.)  In  an  action  for  fraud 
committed  by  the  seller  of  a  motiou  picture  the- 
ater, instruction  as  to  damages  should  limit  tbe 
damages  recoverable  to  the  total  amount  claim- 
ed in  the  petition.— Harmon  v.  Dickerson,  184 
S.  W.  189. 
Instruction  in  such  action  should  limit   the 
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Special  damages  alleged  to  have  been  snffered 
in  plaintiff's  efforts  to  operate  the  show  to  the 
amount  claimed  in  the  petition. — Id. 
€s»2l4  (Tex.Civ.App.)  An  instruction  pre- 
cluding recovery  oi  any  damages  U  plaintiff 
could  have  diminiRhed  them  is  error.— Donada  v. 
Power,  lg4  S.  W.  793.  - 

^=>2I8  (Mo.App.)  In  suit  on  an  account  stat- 
ed for  installing  heating  apparatus  in  which  de- 
fendant counterclaimed  for  defective  perform- 
ance, an  instruction  on  damages  under  defend- 
ant's counterclaims  held  erroneous  as  too  gen- 
eral.—Nlehaus  V.  Gillanders,  184  S.  W.  949. 

DEATH. 

See  Limitation  of  Actions,  €=383;    Negligence, 
«s»101;    Partnership   «=3247,  268. 

H.   AOTIONg  FOB  OATTSINO  DEATH. 

(A)  RlKht  of  Action  ttna  Defenaeii. 

^»I0  (Tenn.)  The  right  of  action  under  Shan- 
non's Code,  {  1574,  subsecs.  2,  3,  and  4,  and  sec- 
tions 1575  and  1576,  for  injury  from  accident 
or  collision  on  a  railroad  crossing.  Is  that  of 
the  deceased.— Middle  Tennessee  R.  Co.  ▼.  Mc- 
Millan, 184  S.  W.  20. 

C=>'7  {Tex.Civ.App.)  Where  the.  injuries  sus- 
tained by  a  shipper  of  goods,  while  riding  there- 
with in  a  box  car,  as  a  result  of  the  road's  neg- 
ligence, were  the  efficient  cause  of  his  death,  to- 
gether with  injuries  subsequently  received  by  him 
from  a  fall  off  his  wagon,  the  damages  caused 
by  each  accident  not  being  separable,  the  mad 
was  llaole  for  the  death.— Missouri,  K.  &  T.  Ry. 
Co  of  Texas  v  Norris,  184  a  W.  261. 
<S=>I8(2)  (Tex.Civ.App.)  Where  a  son  contrib- 
uted money  at  times  to  the  support  of  his  father, 
the  irregularity  of  such  contributions  will  not 
prevent  the  faUier  from  recovering  damages  for 
the  son's  wrongful  death.— San  Antonio  &  A.  P. 
Ry.  Co  v.  Blair,  184  S.  W.  566. 
$=»2I  (Mo.)  Where  a  teamster  was  run  down 
bv  a  street  car  and  ultimately  died  from  in- 
juries, held  that,  where  be  instituted  action  be- 
fore death  and  it  was  revived  by  his  adminstra- 
trii,  judgment  against  her  was  not,  under  Rev. 
St.  1909,  a  5425,  5438,  a  bar  to  an  action  by 
deceased  s  minor  child  for  the  death. — Downs  v. 
United  Rys.  Co.  of  St.  Louis,  184  S.  W.  995. 

(B)  DamBicea,   Forfeiture,   or   Flae. 

$=388  (Tex.CJiv.App.)  In  an  action  by  a  wife 
for  the  wrongful  death  of  her  husband,  she  can 
only  recover  her  pecuniary  loss  and  cannot  re- 
cover for  loss  of  care  and  attention.— San  An- 
tonio &  A.  P.  By.  Co.  V.  Blair,  184  8.  W.  668. 
«=999(1)  (Tex.Civ.App.)  An  award  of  S26,000 
on  account  of  the  death  of  a  railroad  employe  27 
years  of  age,  earning  $130  a  month,  held  not  ex- 
cessive.—San  Antonio  &  A.  P.'  By.  Co.  v.  Blair, 
184  S.  W.  666. 

«=>99(5)  (Tex.Civ.App.)  In  a  suit  for  death  of 
a  40  year  old  railroad  switchman  by  his  81  year 
old  mother,  whom  he  had  promised  to  support, 
verdict  for  |500  held  not  excessive.- Texas  & 
P.  By.  Co.  V.  Griffin,  184  S.  W.  305. 
^=»99(5)  (Tex.Civ.App.)  In  an  action  by  surviv 
ing  parents  for  death  of  their  22  year  old  son, 
verdict  for  $3,500  held  excessive,  and  remittitur 
of  K,400  called  for.— Gulf,  C.  &  S.  P.  By.  Co. 
V.  Hicks,  184  S.  W.  1100. 

(F)  Trial,  jr««K»eat,  and  Review. 

«ES>I03(2)  (Tex.Civ.App.)  In  suit  against  a  rail- 
road for  death  of  a  shipper,  riding  with  his 
goods,  the  question  of  the  proximate  cause  or 
causes  of  the  death  held  for  the  jury  nnder  the 
evidence.— Missouri.  K.  &  T.  By.  Co.  of  Texas 
V.  Norris,  184  S.  W.  261. 

*=>I04(6)  (Mo.App.)  In  an  action  for  death  on 
a  railroad  traclt  under  Rev.  St.  1909,  {  5425,  an 
matmction  which  directed  an  award  of  not  less 
than  $2,000  nor  more  than  $10,000,  according 
to  the  age  and  earning  capacity  of  deceased,  a« 


wen  as  the  circumstances  and  the  degree  of 
negligence  or  culpability  of  defendant,  was  prop- 
er.—Foster  V.  West,  184  S.  W.  165. 

In  an  action  for  the  death  ona  railroad  track 
nnder  Rev.  St.  1909,  i  5425,  where  there  was 
evidence  that  the  deceased  was  an  able-bodied 
man,  other  than  his  defect  in  hearing,  sufficient 
to  warrant  compensatory  damages,  an  instruc- 
tion limiting  recovery  to  $2,000  aa  a  penalty 
was  properly  refused.— Id. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;   Fraudulent  Conveyances. 

DECEDENTS. 

See  Elxecutora  and  Administrators 


See  Fraud. 


DECEIT. 


DECURATIONS. 

ijaw,  «Es>426 ;   £vn 

DEDICATION. 


See  Criminal  Law,  «es>426  ;  £videnoe^  «=»268- 
271.  ,  ,  «., 


I.  NATITBE  AMD  BEQUISITES. 

<&=>\6{1)  (Mo.App)  A  public  street  becomes 
such  by  dedication  by  the  owner,  as  by  deed 
plat,  or  an  equivalent-— Duckworth  v.  City  of 
Springfield,  ISl  S.  W.  476. 
€=>I9(1)  (Ark.)  A  dedication  of  streets  or  al- 
leys across  a  tract  of  land  is  not  established 
merely  by  proof  of  making  and  recording  a  plat 
showing  such  ways,  where  the  lands  remained 
inclosed  by  the  original  owner. — Balmat  v.  City 
of  Argenta,  184  S.  W.  445. 
$=3l9(2>  (Afk.)  There  was  no  express  or  im- 
plied dedication  to  the  public  use  of  alleys  in- 
dlc-ated  on  a  plat  acknowledged  and  filed  for  rec- 
ord by  the  owners  of  the  lands  with  a  statement 
reserving  to  the  owners  or  residents  of  the  tract 
the  right  to  use  and  to  dose. — Balmat  t.  CStj 
of  Argenta,  184  &  W.  445. 
^s»3l  (Ark.)  Implied  dedication  by  conveyances 
of  lots  with  reference  to  unrecorded  plat  be- 
comes effective  without  acceptance  by  the  city. — 
Brookfield  v.  Block,  184  S.  W.  449. 

n.  OPERA'nON   AND   EFFECT. 

«s>63(2)  (Kv.)  The  fact  that  a  city  did  not 
take  physical  control  or  improve  a  street  dedi- 
cated as  a  public  way,  or  that  it  was  not  used 
b^  the  public,  will  not  work  an  abandonment 
without  some  affirmative  act.— City  of  Hender- 
son v.  Yeaman,  184  8.  W.  878. 
$=365  (Ark.)  Where  plaintiff  conveyed  part  of 
a  platted  section  to  M.  in  1883,  and  in  1890 
executed  a  dedication  deed  to  the  city  by  the 
terms  of  which  all  streets  and  alleys  laid  off  on 
the  plat  were  to  revert  to  the  grantor  when  no 
longer  naed  as  such,  she  could  not  recover  a 
strip  of  land  laid  off  as  an  alley,  the  dedication 
having  become  effective  on  the  conveyance  to  M. 
—Brookfield  ▼.  Block,  184  S.  W.  449. 

DEEDS. 

See  Covenants;  Estoppel,  $=335;  Evidence. 
<S=s»450,  452,  460,  596;  Fraudulent  Convey- 
ances ;  Mortgages ;  Bef ormation  of  Inatm- 
ments. 

X.  REQUISITES  AITO  VAUSITT. 

CA.)   Natare  and  Baaeatials  of  Ooaveraae- 
ea  la  General. 

$s>25  (Tex.CivApp.)  Whether  a  deed  is  a  quit* 

daim  or  not  depends  upon  the  intent  of  the 
parties  appearing  from  the  face  of  the  inatru- 
ment,  the  use  of  the  word  "quitclaim"  not  be- 
ing absolutely  decisive.— Pridgen  t.  Cook,  184 
S.  W.  713. 
If  it  appears  from  the  language  of  a  deed  that 
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it  was  intended  to  convey  tlie  land  itsell,  ntlter 
than  Buch  title  as  the  grantor  bad,  it  is  not  a 
qoitclaim  deed.— Id. 

(B)  Form    and    Content*    of    Inatmmentm, 

<S=>38(1)  (Tez.Civ.A^p.)  A  deed  of  land  would 
not  be  treated  as  void  for  want  of  a  aofficient 
description,  unless  so  defective  that  the  land 
could  not  be  located  by  inspecting  the  deed  and 
resorting  to  tlie  muniments  or  evidences  to 
which  it  expressly  or  iinpUedly  refers.— Diffie  v. 
White,  184  S.  W.  10C5. 

The  office  of  the  description  in  a  deed  is  not 
to  identify  the  land,  but  to  furnish  means  of 
identification. — Id. 

«s»38(2)  (Tex.CiT.App.)  A  deed  of  420  acres 
out  of  the  northeast  part  of  a  designated  sur- 
vey lying  in  tbe  form  of  a  square  and  contain- 
ing 836  acres,  in  connection  with  the  field  notes, 
its  form  and  area,  held  sufficirut  ns  to  descrip- 
tion.—DiflSe  V.  White,.  184  S.  W.  1065. 
^=341  (Tex.CSv.App.)  A  deed,  expressly  refer- 
ring to  the  land  as  a  part  of  a  designated  sur- 
vey, made  it  proper  to  resort  to  the  field  notes 
of  that  survey  to  ascertain  its  location,  form, 
and  area.— Diffie  t.  White,  184  S.  W.  1065. 

(D)  Delivery. 

«=»56(e)  (Mo.)  To  effectuate  a  deed  there  must 
be  delivery  with  the  design  of  parting  with  ti- 
tle to  the  property,  which  must  take  place 
during  the  life  of  the  grantor. — Wren  v.  Stur- 
geon, 184  S.  W.  1036. 

<=>58(1)  (Ark.)  Where  grantors  escbanging 
land  delivered  their  deed  to  a  third  person,  but 
subject  to  their  further  direction,  and  the  third 
person  delivered  tbe  deed  without  the  grantors' 
consent,  such  grantors  could  have  the  deed  can- 
celed as  a  cloud  on  their  titie.— Moore  v.  Moye, 
184  S.  W.63.- 

(B)  Tnlldlty 
«ss68(lU)  (Ark.)  To  invalidate  a  deed  on  the 
ground  of  the  grantor's  mental  incapacity,  it 
must  be  such  as  to  disqualify  him  from  intelli- 
gently comprehending  and  acting  upon  tbe  busi- 
ness affairs  out  of  which  the  conveyance  grows 
and  to  prevent  bis  understanding  of  tbe  nature 
and  consequences  of  bis  act.— Beaty  v.  Swift, 
184  S.  W.  442. 

«=»68(1^)  (Ark.)  Where  one,  altiiough  not  pos- 
itively,non  compos  or  insane,  is  yet  so  weak  of 
mind  as  to  be  unable  to  guard  against  imposition 
or  to  resist  importunity  or  undue  influence,  his 
deed  and  sale  of  personal  property  under  such 
drcumstances,  will  be  set  aside. — Boyd  v. 
Boyd,  184  S.  W.  838. 

nX.   OONSTBUGTION  AKD  OP£KA. 
TION. 

(A)   General   Rales  ot  Coastraotion. 

«s»93  (Tex.Civ.App.)  The  intention  of  tbe  gran- 
tor must  be  gathered  from  the  language  used.— 
Diffie  V.  White,  184  S.  W.  1065. 

^=9)09  (Ark.)  In  suit  by  representatives  of  a 
decedent  to  cancel  warranty  deed  and  transfer 
of  personal  prope'rty,  defendant's  evidence  held 
not  to  show  the  grantor's  intention  of  vesting 
an  absolute  title  thereto  in  grantor's  wife,  but 
to  show  an  intent  to  convey  a  life  estate  to  ber 
with  remainder  over.— Boyd  v.  Boyd,  184  S.  W, 
838. 

«=>I09  (Tex.Civ.App.)  Tbe  terms  of  tbe  deed, 
the  adequacy  of  the  price  or  other  circumstances, 
are  admissible  to  snow  whether  the  purchaser 
bougbt  the  land  or  merely  the  chance  of  title.— 
Fridges  v.  Cook,  184  S.  W.  718. 

(B)  property  Conveyed. 

®=>II4(5)  (Tex.Civ.App.)  Description  in  deed, 
conveying  420  acres  out  of  northeast  portion  or 
part  ot  survey,  containing  886  acres  after  north- 
west and  soutliwest  cornens,  amounting  to  433 


acres,  had  been  conveyed,  htld  to  convey  a 
square  conforming  to  tbe  north  and  east  bound- 
ary lines  of  tbe '  survey .—Diflie  v.  White,  184  B, 
W.  1065. 

(C)  Batates  and  Interests  Created. 
^=»I20  (Tex.Civ.App.)  A  deed  conveying  "just 
such  title  as  was  received  (lom  tbe  said  trus- 
tees" by  a  certain  deed  held  to  bind  tbe  grantor 
to  convey  the  same  character  of  title  as  that 
possessed  by  the  trustees  — Piidgen  t.  Cook,  184 
S.  W.  718. 

(B)   Conditions  and  Reatrlctlons. 

®s»l55  (Tex.Civ.App.)  Deed  conveying  land  ta 
town  trustees  for  purpose  of  building  academy 
held  not  to  make  application  of  proceeds  of  sale 
to  such  pnrpose,  a  condition  prec^ent  to  the 
vesting  of  titlo  in  the  trustees. — Joyce  t.  City  of 
Mt.  Vernon,  1S4  S.  W.  62a 

TV.   PXJBASING   AND   EVIDENCE. 

4=»  196(1)  (Ark.)  A  deed  and  transfer  of  per- 
sonal property  executed  by  a  grantor  greatly 
weakened  by  the  ravages  of  disease,  and  who 
had  been  kept  alive  by  drugs,  should  be  scruti- 
nised with  tlie  greatest  care,  and  the  grantee 
has  the  burden  of  proving  its  validity. — Boyd 
V.  Boyd,  184  S.  W.  &8. 

«=»208(2)  (Mo.)  Evidence  held  insufficient  to^ 
show  delivery  of  a  deed  in  favor  of  defendant 
which  at  the  time  of  his  death  was  found  in  a 
stamped  envelope  amongst  the  private  papers 
of  the  deceased  grantor.— Wren  v.  Sturgeon,  184 
S.  W.  1036. 

«=>208(5)  (Ark.)  Evidence  heJd  to  sustain  find- 
ing that  nlaintilfg  placed  their  deed  in  a  third' 
person's  nanda  only  for  a  special  purpose. — 
Moore  v.  Moye,  184  S.  W.  63. 
«=92il(l)  (Ark.)  Evideice  held  to  show  that 
defendant,  executing  a  deed  to  life  estate  in 
land,  was  possessed  of  sufiieient  mental  capacity 
to  make  a  vaUd  deed.— Beaty  t.  Swift,  184  & 
W.  442. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Jodgment,  *ss>143-173,  668;. 

DELAY. 

See  Telegraphs  and  Telephones,  «=»38. 

DELEGATION  OF  POWER. 

See  Constitational  Law,  <8=i>63. 

DELIVERY. 

See  Bills  and  Notes,  «s>20g ;  Carriers,  «=>44, 
45,  184.  212;  Deeds,  «=»66,  58^  208;  Sales, 
«=s>170. 

DEMAND. 

See  Banks  and  Banking,  4=>47. 

DEMURRER. 

See  Indictment  and  Information,  ^=sl47,  160; 
Pleading,  «=>193-218;    Trial,  «=9l56.' 

DEPOSITARIES. 

See  Subrogation,  9=>21. 

<e=>6  (Ark.)  Acts  1913,  p.  504,  did  not  repeal 
Kirby's  Dig.  f  19B0,  authorising  the  tax  col- 
lector to  deposit  public  funds  in  any  incorporat- 
ed bank.- Johnson  v.  WaUace,  184  S.  W.  835. 
®=>8  (Ark.)  ThR  tax  collector  has  no  preference 
over  other  creditors  for  public  funds  deposited 
in  aia  insolvent  bank  under  Kirby's  Dig.  f  199(K 
-Wallace  v.  DavU,  184  S.  W.  834. 
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DEPOSITIONS. 

«=>73  (Ark.)  Certificate  of  ofBcer  who  took 
depoaitiona  held  not  in  compliance  with  Kirby's 
Dig.  S  3185,  providing  what  it  shall  state.— 
Breysacher  v.  State,  184  S.  W.  438. 

DEPOSITS. 

See  Depositariea. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  ®s>2S ;  Bastards,  «=»104 ;  Dow- 
er; Election  of  Remedies,  ^93;  Bzecutors 
and  Administrators ;   WiUa. 

n.   PZatSONB  EHTITISD   AHB   THDIB 
RESPECTIVE   SIXASBS. 

(A)  Heirs   wnd  Hext  o(  Kin. 

4s»30  (Tex.Cir.App.)  By  express  provision  of 
Vernon's  Sayles"  Ann.  Civ.  St.  1914^  art.  3461, 
one  dying  intestate  without  surviving  spouse  or 
children,  her  lands  descend  half  to  parents  and 
half  to  sisters  and  brothers. — Yates  t.  Craddock, 
184  S.  W.  276. 

m.  BIOHTS  Aim  X.IABI]:.ITIX»  OF 
HEIRS  AND  DISTRIBTTTEEB. 

(B)  AdTancementa. 

4=9 1  IS  (Mo.)  The  payment  by  a  father  or  hus- 
band for  land  deeded  to  a  child  or  wife  is  prima 
fade  presumed  agift  or  advancement.— Hunnell 
V.  Zinn,  184  S.  WT  1164. 

DESCRIPTION. 

See  Chattel  Mortgages,  «=»47:  Deeds,  <S=»38, 
41;  Mortgages,  <S=138;  Names,  <&=16; 
Reformation  of  Instruments,  e=>13:  Wills, 
«=>668. 

DESERTION. 

See  Divocoa,  «a»138. 


See  Replevin. 


DETINUE. 
DILIGENCE. 


See  Continaance,  ^=s»26;    Criibiiial  Lav.  ^s> 

598. 

DISCHARGE. 

See  (yompromise  and  Setdement;  Gtiaranty, 
«=»61;    Principal  and  Surety,  «=»07-117. 

DISCOVERED  PERIL 

S«e  BallroadB,  «s>390. 

DISCRETION  OF  COURT. 

Sea  Appeal  and  Error,  «i396(M>70:  Criminal 
Law,  «s>586,  1151. 

DISEASE. 

See  Animals  «=»33. 

DISFRANCHISEMENT. 

See  Elections,  4aa>94. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  ^=3l6:  Appeal 
and  Error,  «=s>80,  782,  787;  Criminal  Law, 
«E9ll31 ;  Indictment  and  Infoi-mation,  4=> 
144:  Limitation  of  Actions,  4=9180;  Prohi- 
bition, 4=924. 

I.  VOI.Tnn<AB,T. 

«=9l9(3)  (Tex.Civ.App.)  PlaintifTs  dismissal 
of  his  suit  as  to  certain  defendants  did  not  af- 
fect any  cross-action  pleaded  by  them.— Nunez 
V.  McBlroy,  184  S.  W.  631, 


«=42  (Mo.App.)  Dismissal  to  Taeation  by 
plalntilT  on  payment  of  costs,  as  provided  by 
Rev.  St.  1909,  I  1979,  and  voluntary  nonsnit, 
the  absolute  right  to  which  is  given  by  section 
1980,  apply  only  to  plaintiff's  cause  of  action, 
and  cannot  dispose  of  the  fixed  rights  of  the  de- 
fendant—Martin V.  Richmond  Oil  Co.,  184  S. 
W.  127. 

4=943(2)  (Mo.App.)  Dismissal  of  a  ease  in  va- 
cation, with  or  without  payment  of  cofts,  or 
even  in  term,  is  in  the  breast  of  the  conrt  unti} 
the  end  of  the  concurrent  or  succeeding  term, 
and  may  be  confirmed  or  set  aside  or  opened  up 
for  cause,  to  permit  proper  proceeding  thereon, 
although,  if  made  at  plaintiff's  instance,  it  op- 
erates as  an  estoppel  against  him.— Martin  T. 
Richmond  OU  Co.,  184  S.  W.  127. 

DISORDERLY  CONDUCT. 

See  Breadi  of  the  Peaot;  Disturbance  of  Piit>- 
lic  Aasemblance, 

DISORDERLY  HOUSE. 

4=9 16  (Tex.Cr.App.)  Testimony  as  to  the  repu- 
tation of  the  house  held  admissible,  though  the 
witness  could  not  limit  bis  knowledge  to  the 
time  after  defendant  began  working  there. — 
Davis  V.  State,  184  S.  W.  510. 
4=9 1 7  (Tez.O.App.)  In  a  prosecution  for  aid- 
ing in  keeping  a  house  of  prostitution,  evidence 
held  suificicnt  to  sustain  a  conviction. — ^Davis 
V.  State,  184  S.  W.  510. 

DISSOLUTION. 

Sfee  Banks  and  Banking,  43964,  80. 

DISTRIBUTION. 

See    Descent    and    Distribotion ;     Fraudulent 
Conveyances,  4=9318. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Indictment  and  Information,  4=>144. 

DISTURBANCE  OF  PUBLIC  AS- 
'  SEMBLAGE. 

See  Indictment  and  Information,  4=9llO,  125. 


1 1  (Mo.App.)  Evidence  lieli  to  sustain  con- 
viction of  disqaieting  and  disturbing  assembly 
met  for  literary,  social,  and  religious  purpoaes. 
—State  V.  Williams,  184  S.  W.  478. 

DITCHES. 

See  Drains. 

DIVERSION. 

See  Waters  and  Water  Oursea,  4s97& 

DIVORCE. 

See  Witnesses,  4064. 

H.  OBOVNSS. 

4*937(19)  (Mo.App.)  After  refusal  of  Avoree  to 
both  husband  and  wife,  if  wife  made  bona  fide 
offers  to  return  and  live  with  husband,  which 
he  refused,  he  becsme  wrongful  absentee. — 
Holschbach  v.  Holschbach,  18*  S.  W.  166. 

ZV.  JUHIBTOCTIOir.   maOtSMKOB. 
AKD  REIJEF. 

(D)  BTMeaoe. 

4=9 1 38(8)  (Mo.App.)  Evidence  keM  to  austaiB 
findings  ttiat  wife  had  offered  in  good  faith  to 
return  and  live  with  husband,  which  be  had 
refused  authorizing  divorce. — Hobchbadl  ▼. 
Holschbach,  184  8.  W.  16S. 
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(6)  Appeal.    . 

82  (Ky.)  Under  Civ.  Code  Pwtc  j|  424,  and 
St.  §  2121,  empowering  the  drcuit  court  to 
t  the  wlffe  malntenanae  during  the  pendency 
le  action,  the  eiicoit  court  has  power  to 
t  maintenance  jpending  appeal. — Pembert(Hi 
emberton,  184  S.  W.  378. 

84(1)  (Mo.App.)  On  appeal  In  suit  for  dl- 
e,  court  may  consider  all  evidence  offered 
einz  before  it— Holeelibaoh  v.  HolKbbach, 
S.  W.  156. 

AUMOmr,  AXXOWANCES,  JJIS 
DISPOSITION  or  PKOPfiKtT. 

!I5  (Ky.)  In  a  snlt  for  divorce  and  ali- 
j,  where  the  wife  is  withoat  means  of  sap- 
maintenance  in  the  sum  of  ^SO  per  month 
iue  an  appeal  is  not  ezeeaaive  — Pembarton 
emberton,  184  8.  W.  87a 
!38  (Ky.)  In  a  divorce  soit,  the  fact  tliat 
plaintiff  had  nprimanded  defwduit  for 
king  will  not  deprive  her  of  alimony.— Pem- 
>n  V.  Pemberton,  184  S.  W.  378. 
!40(5)  (Ky.)  In  a  divorce  suit,  where  the 
ly  consisted  of  plaintiff,  defendant  and  de- 
ant's  infant  son  by  a  fonner  marriage,  and 
ddant  had  a  net  estate  of  $22,000  with  an 
ctancy  of  equal  value,  and  plaintiff  had  no 
erty,  an  allowance  of  $S,O0O  as  alimony 
not  excessive.— Pemberton  v.  Pemberton, 
S.  W.  378. 

281  (Ky.)  In  an  action  for  divorce  and  ali- 
y,  by  agreeing  to  dispense  with  proof  and 
:he  chancellor  d«termine  the  amount  of  the 
itiff'a  attorney's  fee,  defendant's  connsel 
DOt  waive  right  to  ai^eal  from  the  chancel- 
decision.— PenAertcm  v.  Pemberton,  184  S. 

J7a 

286  (Ky.)  Altiiough  there  is  no  power  to  re- 
e  a  decree  of  divorce,  the  appellate  court 
consider  the  evidence  to  determine  whether 
ony  was  preperly  awarded^-Pembertoa  %, 
berton,  184  STW.  37& 

x  ovsyodt  ahp  sovfokt  of 
ohhareh. 

308  (Tex.Civ.App.)  While  in  granting  a  di- 
e  the  court  may  make  necessary,  orders  con* 
ing  the  custody  of  the  children,  it  cannot 
eofter  set  vyart  for  tiie  aaintanance  of  the 
Iren  portions  of  the  commonlbr  proper^  ap- 
ioned  between  the  spouses.— (JuDy  v.  Gully, 
S.  VV.  665. 

1  a  statutory  proceeding  for  divorce,  the 
•t  has  no  power  to  make  incidental  decrees 
nst  the  spouses  in  personam  for  payment  of 
onthly  stipend  for  future  support  of  minor 
Iren  of  the  marriage.— Id. 

a.  OPEBATION  Ain>  "EtTTCT  Of 
BIVOBOE,   AlTD  KIOSTS   OF 
DIVOBOES  PERSONS. 

324  (Tex.CivJlpp.)  In  view  of  Bev.  St 
1.  arts.  4068,  406d,  4634,  both  parents  after 
irce  are  liable  to  maintain  children  of  the 
Tiage.— Oully  v.  Gully,  184  S.  W.  666. 
'here  a  husband  and  wife  were  divorced, 
r  property  partitioned,  and  the  custody  of 
children  awarded  to  the  wife,  she,  having 
ntain<3d  the  minor  children,  is  entitled  to 
)ver  from  her  former  husbaitd  one-half  the 
:  of  such  maintenance.— Id. 


DOCTORS. 

Physicians  and  Surgeons. 

DOCUMENTS. 

Criminal  Law,  «=»440,  447 ;  Evidence,  *=> 
-.8-383 ;  Trial,  «=9S9. 


DOMICILE. 

See  Elaetiana,  «sB>72t  78;  Taxation,  «3»264. 

4S»4(1)  (Tenn.)  The  rule  that  a  domidle  once 
lixed  remains  until  another  is  acquired  does  not 
apply  to  a  change  from  a  domicile  of  dhoice  to 
that  of  origin,  in  which  case  the  domicile  of  ori- 
gin is  acquired  the  moment  the  other  is  given 
up.— Denny  v.  Bamner  County,  184  S.  W.  14. 
^a4(2)  n^enn.)  To  constitute  a  change  of  dom- 
icile of  choice,  there  must  be  actual  residence  in 
the  new  place,  with  intention  to  abandon  the  old 
and  to  fiCQUire  the  new  one. — Denny  v.  Sumner 
County,  184  8.  W.  14. 

The  mere  intention  to  acquire  a  new  domicile 
avails  nothing,  and  an  actnal  removal,  though 
not  merely  temporary.  Is  InsufDcient  without 
concurrent  intent. — Id. 

«3>S  (Tann.)  The  law  will,  from  facts  and  cir- 
cumstances, fix  a  legal  residence  for  one,  unless 
he  voluntarily  fixes  It  himself.— Denny  v.  Sum- 
ner County,  184  S.  W.  14. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Subrogation,  4s»41. 


m.  BIGHTS 


'JSSo- 


BiEBIESIES  OF 


$=>9I  (Ark.)  Owner  of  undivided  seven-twelfths 
of  lands,  incumbered  by  an  unassigned  dower 
interest  which  when  assigned  Would  have  been 
a  life  estate  in  an  undivided  two-twelfths,  who 
conveyed  an  undivided  five-twelfths  by  deed  wdth 
full  covenants  of  warranty,  held  to  hold  her 
remaining  interest  suMect  to  the  dower  incum- 
brance.—Allea-West  Commission  (Jkx  v.  Bar- 
Shaw,  184  S.  W.  436. 

DRAINS. 

See  Gonstitutional  Law,  «=>70;    Ehninent  Do- 
vnlp,  ^3a?l ;   Bvidcuce,  ^^^flS. 

I.  ESTABUSHBCENT  AND  MAIN- 
TEN  ANON. 

«s»2(l)  (Ark.)  Acts  1911,  p.  1245,  {  1.  estab- 
lishing a  drainage  and  levee  district,  held  void 
for  want  of  a  definite  description  of  the  bounda- 
ries of  the  district — Morgan  Engineering  Co.  v. 
Cache  River  Drainage  Dwt.,  184  S.  W.  67. 

Acts  1013,  jp.  612,  repealing  Acts  1811,  p. 
1245,  purporting  to  establish  a  drainage  dis- 
trict but  invalid  for  want  of  definite  description 
of  boundaries,  held  not  to  cure  defective  de- 
scription.-~Id. 

«B92(1)  (Mo.)  The  provision  of  the  drainage 
district  act  for  notice  to  the  owners  by  publica- 
tion only,  held  valid.— Elgberry  Drainage  Dist. 
V.  Harris,  184  S.  W.  89. 
i8=>t5  (Mo.)  All  conditions  precedent  to  the 
right  01  a  drainage  district  to  place  a  burden 
upon  private  property  mtist  be  complied  with.— 
Klsbemr  Drainage  Dist  v.  Harris,  184  S.  W. 
89. 

A  drfdnage  district  cannot  under  Rev.  St 
1909,  f«  64M-5541,  or  Act  March  24,  1913 
(Laws  1913,  p.  237)  j  9,  annex  land  which  will 
BOt  TeoslT*  any  beaeflt  from  the  district. — ^Id. 

A  dntinage  district  cannot  annex  lands  of  ob- 
jecting owners  for  the  purpose  of  private  profit 
lealiaed  from  the  re<£unation  of  other  lands 
annexed. — Id. 

Under  Act  March  24,  1913  (Laws  1913,  p. 
242)  i  17,  the  inter«Bt  of  a  dminage  district 
engineer  in  sales  of  land  recommended  to  be  an- 
nexed may  be  considered  in  determining  wheth- 
er the  motive  for  annexation  is  private  proper- 
ty.—Id. 

®=>20  (Ark.)  Treasurer  of  drainage  district 
created  by  Sp.  Acts  1911,  p.  544,  aUd  whose  du- 
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ties  were  defined  ^J  MCdonii  4,  11,  17,  22,  and 
24,  keU  aothMized  to  me  for  moner  belonpng 
to  the  district  and  depoaited  in  defendant  bank 
^  plaintiff's  predecessor.— Sallee  t.  Bank  of 
Corains,  184  S.  W.  44. 

Treasurer  ot  drainage  district,  notwithstand- 
ing chedi  for  district's  funds  was  not  signed  by 
former  treasurer  as  treasurer,  nor  made  to  him 
as  treasurer,  might  maintain  action  against 
former  treasurer  and  the  bank  holding  the 
amount  to  recover  it  as  funds  of  the  district — 
Id. 

Complaint,  in  suit  by  treasurer  of  drainage 
district  to  recover  its  funds  from  former  treas- 
urer and  defendant  bank,  held  to  sufficiently  al- 
lege that  the  former  treasurer  deposited  the 
fund  in  the  bank  and  that  it  was  still  on  depos- 
it to  the  credit  of  the  district— Id. 

U.  ABSESSKEXTS  AKO  8FEOIAL 
TAXES. 

«=>68  (Mo.)  Drainage  districts  cannot  exer- 
cise the  rignt  of  taxation  to  aid  purely  private 
enterprises.— Elaberry  Drainage  TnaL  r.  Harris, 
184  S.  W.  88. 

DRAMSHOPS. 

See  Intoxicating  liquors. 


See  PcdsonsL 


DRUGS. 


DUE  PROCESS  OF  UW. 

See  Constitutional  Law,  «s>278-309. 

DUPLICITY. 

See  Indictment  and  Information,  4=s>12S. 

EASEMENTS. 

See  Dedication;   Highways, 

I.  CBEATIOK,  EXISTEXCE,  AHD  TER- 
MUTATION. 

«=>3(2)  (Tex.Clv.App.)  Though  plaintifTs' prop- 
erty was  separated  from  a  right  of  way  by  an 
alley,  they  may,  having  held  the  way  adversely, 
claim  it  as  a  prescripave  easement  appurtenant 
to  thrir  lands.— Heard  v.  Bowen,  184  S.  W.  234. 
«=>8(2,  3)  (Tex.Civ.App.)  Where  a  verbal  way 
over  land  is  granted,  possession  under  such 
grant  is  adverse;  the  verbal  grant  being  void 
under  the  statute  of  frauds.— Heard  v.  Bowen, 
184  S.  W.  234. 

«=s>18(l)  (Tex.Civ.App.)  Laws  1884  (Oammd's 
Laws  Tex.,  vol.  9,  pp.  600-602),  providing  for 
a  right  of  way  across  land  surrounding  the  land 
of  another,  held  not  to  apply  to  plaintiff's  tract 
bounded  on  three  sides  by  a  nver  and  on  a 
fourth  by  land  of  defendant— Anderson  v.  Eng- 
ler,  184  S.  W.  309. 

«s»36(2)  (Tex.Giv.App.)  Where  parol  evidence 
showing  a  verl>al  gift  cif  a  right  of  way  is  not 
admissible  to  estaolish  an  easement,  it  is  ad- 
missible to  show  that  one  using  such  easement 
did  so  adversely.— Heard  v.  Bowen,  184  S.  W. 
234. 

«=936(3)  (Tex.CiT.App.)  Evidence  held  suffi- 
cient to  show  that  plaintiffs  acquired  an  ease- 
ment or  prescriptive  right  of  way  over  defend- 
ants' property  by  adverse  possession. — Heard  t. 
Bowen,  184  S.  W.  234. 

H.  EXTEHT  OF  RIGHT.  1T8E,  AKO 
OBSTBITCTIOir. 

«=96l(9)  (Tex.Civjipp.)  Evidence,  in  an  action 
to  restrain  dosing  an  alley  or  way  used  by  plain- 
tiffs in  reaching  part  of  their  residence  prem- 
ises, hM  to  make  a  case  of  probable  right  in 
plaintiffs  to  the  relief  sought— Miles  v.  Boden- 
beim,  184  S.  W.  633. 


EJECTMENT. 

See  Trespass  to  Hhy  Title. 

I.  RIGHT  OF  ACTIO*  AHD  DE- 
FENSES. 

«s>9(3)  (Ark.)  A  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  his  own  title.- Brook- 
field  r.  Block,  184  S.  W.  449. 

ELECTION  OF  REMEDIES. 

®=>i  (Tenn.)  An  "election"  differs  from  an  "es- 
toppel in  pals"  in  that  it  need  not  be  acted  up- 
on by  the  other  party  to  his  detriment — ^Phillips 
V.  Booker,  184  S.  W.  12. 

4s>3(l)  (Mo.)  llie  remedies  of  requiring  prtmer- 
ty  to  be  Drought  into  hotchpotch  and  eetabfish- 
ing  a  resnltiiig  trust  for  other  lieirs  are  incon- 
sistent—Hunndl  T.  Zinn,  184  S.  W.  1154. 
4=37(1)  (Tenn.)  An  election  of  remedies  is  the 
adoption,  by  an  unequivocal  act  of  one  of  two 
existing  alternative  remedial  rights,  inconsistent 
and  net  reconcilable  with  each  other,  the  effect 
of  which  is  to  preclude  a  resort  to  uie  ocher.— 
Phillips  V.  Booker,  184  S.  W.  12. 
9s»l5  (MaApp.)  Actions  for  conversion  of 
pledged  corporate  stock,  based  on  defendant's 
misrepresentation  that  he  had  sold  the  stm^ 
are  not  an  election  to  treat  it  as  converted  which 
prevents  a  suit  to  recover  the  stock.— Smith  v. 
Becker,  184  S.  W.  943. 

4s>IS  (Tenn.)  Plaintiffs,  in  taking  a  decree 
against  defendants  B.  and  C,  who,  as  agents  of 
defendant  company,  had  assumed  a  contract  for 
timber  rights  made  by  the  defendant  R.,  had 
made  an  election,  and  could  not  later  proceed 
against  the  principal.— Phillips  v.  Booker,  184  S. 
W.  12. 

ELECTIONS. 

See  Oonnties,  «3>151;   Evidence,  «s>317. 

I.  RIGHT  OF  STOFFRAGE  AMD  REQP. 
ULTIOV  THEREOF  IX  GEXERAIb 

«s»2l  (Tex.)  The  Presidential  Primary  Act 
applying  only  to  p«ditical  parties  polling  50,000 
votes  for  Governor,  is  not  invalid  because  it  ap- 
plies at  present  to  only  the  Democratic  party. — 
Waples  V.  Marrast  184  8.  W.  180. 

TV.  QUAI.IFIOATIOXS  OF  VOTERS. 

«s»72  (Tex.CHv.App.)  Where  one  whose  ballot 
was  rejected  owned  a  farm  in  county  and  in- 
tended to  return  there  whenever  he  could  find 
some  one  who  would  live  with  and  care  for  him, 
ownership  of  the  farm  did  not  constitute  a  resi- 
dence, ai  he  actually  was  in  another  county. — 
Aldridge  v.  Hamlin,  184  S.  W.  602. 

A  voter  who  managed  a  business  in  Texas  but 
took  bis  meals  in  a  town  across  the  state  Une 
in  New  Mexico,  held  resident  of  Texas  where 
he  slept  and  kept  his  effects  in  that  state,— Id. 

That  a  voter,  who  had  resided  in  the  county 
and  state  for  a  sufficient  length  of  time,  intend- 
ed ultimately  to  return  to  a  distant  state,  does 
not  deprive  him  from  acquiring  a  legal  residence 
and  tlie  right  to  vote, — Id. 
<S=373  (Tex.Civ.App.)  That  a  voter  voted  at  a 
school  election  in  another  state  and  paid  poD 
taxes  there,  held  not  to  preclude  him  from  voting 
in  the  county  of  his  residence.— Aldridge  v. 
Hamlin,  184  S.  W.  602, 

That  a  resident  of  a  county,  in  discharge  of 
his  duties  with  a  railroad  company,  temporarily 
removed,  held  not  to  deprive  him  of  his  resi- 
dence in  the  county  and  of  his  right  to  vote 
where  he  retained  his  family  home,— Id. 

That  one  owned  a  farm  in  the  county  and  re- 
sided there,  temporarily  removed  during  season 
of  drought  but  returned,  does  not  deprive  him  of 
his  residence  in  the  county  and  he  may  vote 
therein.- Id. 

That  a  voter  temporarily  removed  from  the 
county  but  intended  to  return  and  resume  busi- 
nesB,  does  not  where  he  retained  U»  home  in 
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tlie  connty,  vorit  m  hma  of  Ksldenee,  depriviiir 
him  of  the  right  to  vote. — Id. 

Where  a  voter  waiting  to  get  a  house  in  Texas 
remoyed  to  adjacent  New  Mexico  town,  hia  tem- 
porary residence,  etc.,  will  not,  it  apjiearing  that 
he  returned,  deprive  him  of  his  right  to  vote 
in  Texas. — Id. 

«=>83  (Tex.CiT.App.)  Where  an  elector  cm  the 
Ist  day  of  .Tanuary,  1912,  was  subject  to  pay- 
ment of  a  poll  tax  and  failed  to  pay  the  same, 
his  vote  at  an  election  October  IS,  1913,  isprop- 
erW  rejected.— Aldridge  y.  Hamlin,  184  S:  W. 

®=>94  (Tex.CiT_App.)  Where  a  voter  had  been 
convicted  of  felony  and  his  sentence  suspended 
under  Acts  32d  I«g.  c.  44,  which  was  held  un- 
constitutional, the  suspension  was  void,  and  the 
voter  was  not  qualified,  not  having  been  par- 
doned.—Aldridge  V.  Hamlin,  184  S.  W.  <i02. 

VX.  WOlflNATIONS  AKD  PBIMABT 
EXACTIONS. 

<S=>I20  (Tex.)  That  the  Presidcntfal  Primary 
Act  is  impracticable,  unworkable  if  literally 
observed,  and  deficient  for  failing  to  provide  for 
the  legal  number  of  presidential  electors  does 
not  render  it  unconstitutional. — Waples  v.  Mar- 
rast,  184  S.  W.  180. 

The  Presidential  Primary  Act,  providing  that 
the  expenses  of  the  election  sbaU  be  paid  out 
of  the  county  treasury,  held  violative  of  Const, 
art.  8,  (  3,  providing  that  taxes  shall  be  levied 
for  public  purposes  only.— Id. 
«=»I26(1)  (Tex.)  The  Legislature  ha*  authori- 
ty to  require  the  holding  of  a  primary  election 
by  the  parties  of  the  state  to  enable  their  mem- 
bers to  vote  for  party  nominees  for  state  or  na- 
tional elective  offices,  or  for  delegates  to  party 
conventions. — ^Waples  v.  Marrast,  184  S.  W. 
180. 

Vm.  OOITDUOT  OF  XXEOTIOH. 

4=9234  (Tex.CAvApp.)  Where  from  practical 
-considerations  a  voter  had  changed  bis  mind  as 
to  his  vote  on  the  question  of  change  of  the  coun- 
ty seat,  hia  vote  will  not  be  rejected  because  of 
subsequent  attempts  to  coerce  him  to  vote  as  he 
did.— Aldridge  v.  HamUn,  184  S.  W.  002. 

DC   COUNT  OF  VOTES.  BETUBNB, 
AlTD  OAlfVASS. 

4s»237  (Ky.)  In  the  absence  of  some  statutory 
requirement  to  the  contrary,  the  result  of  an 
election  is  determined  by  the  majority  of  the 
electors.— Gatton  v.  EHscal  Court  of  Daviess 
County,  184  S.  W.  1. 

«s>238  (Ky.)  As  in  ease  of  a  tie  for  the  office 
of  school  trustee  there  is  vacancy,  the  county 
superintendent  may,  under  Ky.  St  {  4436,  as 
amended  in  1888  (Laws  1898,  c.  44),  fill  the  va- 
cancy, 80  the  tie  cannot  be  determined  by  lot, 
in  accordance  with  section  1586a,  which  applies 
to  ordinary  elections.— Combs  v.  Brewer,  184 
S.  W.  892. 

Where  there  is  a  tie  vote  for  the  office  of 
school  trustee,  there  is  a  vacancy  within  Ky.  St. 
i  4436  as  amended  in  1898  (Laws  1898,  c.  44), 
authorizing  the  county  superintendent  to  fill  va- 
cancies.— Id. 

X.   GOHTESTS. 

«=»275  (Mo.)  Under  Const,  art  8,  {  9.  and  Bev. 
St  1909,  U  5924,  7372,  county  courts  have  pow- 
er to  hear  and  determine  contested  elections  to 
the  office  of  justice  of  the  peace. — Ramsey  v. 
Huck,  184  S.  W.  966. 

4s>280  (Mo.)  Service  of  notice  of  contest  of  an 
Section  to  the  office  of  justice  of  the  peace,  as 
required  by  Rev.  St.  1909,  i  5924,  providing  that 
notice  shall  be  served  15  days  before  the  term 
at  which  the  election  is  to  be  contested,  by  de- 
livering a  copy  tliei-eof  to  the  contestee,  etc., 
is  jurisdictional.- Ramsey  v.  Iluck,  184  S.  W. 
966. 


4=»288  (Mo.)  An'  amendm«it  may  be  made'  to  a 
notice  of  contest  of  an  dection  only  where  the 
court  has  obtained  jurisdiction  of  the  contest 
by  proper  notice  to  the  contestee  as  directed  by 
Rev.  St.  1909,  S  6924.— Ramsey  y.  Buck,  184 
S.  W.  966. 

<8=929l  (Ky.)  One  attacking  the  qualifications 
of  a  voter  has  the  burden  of  proof.— Combs  y. 
Brewer,  184  S.  W.  892. 

<8=s>295(l)  (Ky.)  In  a  contest  over  the  dec- 
tion of  a  public  school  trustee,  the  court's  find- 
ing that  a  voter  was  not  disqualified,  as  being 
unable  to  read  and  write,  held  warranted  by  the 
evidence.— Combs  v.  Brewer,  184  S.  W.  892. 

In  a  contest  over  election  of  a  school  trustee, 
evidence  held  to  warrant  a  finding  that  a  voter 
waa  of  legal  age.— Id. 

«=»295(1)  (Tex.Civ.App.)  Where  vote  of  two 
Mexicans  was  questioned,  tesdmon;  that  the 
precinct  in  which  they  lived  was  sparsely  set- 
tled, that  no  other  Mexicans  lived  there  and 
that  such  persons  had  not  resided  there  for  suffi- 
cient time  to  vote,  is  admissible  and  will  sup- 
port a  finding  rejecting  their  ballots.— Aldridge 
V.  HamUn.  184  S.  W.  602. 

In  an  election  contest,  evidence  held  sufficient 
to  warrant  the  rejection  of  a  voter's  ballot  on 
the  ground  that  he  resided  in  another  state.— Id. 

In  an  election  contest,  evidence  held  sufficient 
to  sustain  a  finding  that  a  challenged  voter  had 
a  residence  in  the  county  and  was  entitled  to 
vote. — Id. 

In  an  election  contest  where  a  voter's  ballot 
was  questioned,  evidence  held  sufficient  to  sus- 
tain a  finding  that  he  had  acquired  residence 
in  the  county. — Id. 

<8=3300  (Tex.CivJLpp.)  In  an  election  contest, 
the  question  whether  a  voter  had  resided  in  the 
county  for  a  sufficient  length  of  time  to-  vote, 
held  a  question  of  fact— Aldridge  r.  Hamlin, 
184  S.  W.  602. 

e=s>305(l)  (Mo.)  Where  the  county  court  waa 
without  jurisdiction  oyer  a  contest  of  an  elec- 
tion to  the  office  of  justice  of  the  peace  on  ac- 
count of  the  contestant's  failure  to  serve  no- 
tice of  contest,  the  circuit  court  acquired  no  ju- 
risdiction on  appeal.— Ramsey  v.  Buck,  184 
8.  W.  966. 

ELECTORS. 

See  Garrielf,  ^=>290;    NegU^nce,  4s»S2,  45, 
96. 

EMBANKMENTS. 

See  Waters  and  Water  CJourses,  «=>178,  179. 

EMBEZZLEMENT. 

See  Criminal  Law,   ^=9883:    Indictment  and 
Information,  «s96l,  110 ;   Statutes,  <S=>118. 

^s>5  (Mo.)  That  defendant,  concealing  from 
his  principal  that  he  had  received  the  proceeds 
of  a  loan  effected  for  the  principal,  used  the 
money  for  his  own  benefit,  held  to  show  a  fe- 
lonious intent— State  v.  McWiUiams,  184  S.  W. 
96. 

as>ll(l)  (Ky.)  Where  the  treasurer  of  a  fra- 
ternal order  was  not  authorized  to  disburse  any 
moneys,  but  only  to  deposit  same  upon  col- 
lection, no  settlement  is  necessary  before  he  can 
be  convicted  of  embezzlement;  it  appearing 
that  he  did  not  deposit  all  funds  collected. — 
Swann  v.  Commonwealth,  184  S.  W.  8(18. 
Qs>l4  (Mo.)  A  real  estate  broker  who  applied 
for  a  loan  for  the  benefit  of  a  landowner  held 
the  agent  of  the  landowner,  and  not  of  the  loan 
company,  and  so  his  fraudulent  conversion  of 
the  proceeds  was  embezzlement. — State  v.  Mc- 
Williams,  184  S.  W.  96. 

Where  a  landowner  for  whom  accused  applied 
and  obtained  a  loan  directed  that  the  funds  be 
trannnitted  to  accused,  the  latter  was  charged 
with  the  duty  of  accounting  to  the  landowner, 
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and  Ua  approprlatiMi  of  the  funda  waa  wtbea- 
dement.— Id. 

4s>l4  (Tez.Cr.App.)  An  Inanrance  agent  re- 
cdves  premiams  under  his  employment,  and  may 
not  appropriate  them  to  his  own  use,  so  that 
failure  of  the  applicant  to  sign  a  new  applica- 
tion as  required  would  not  affect  his  guilt  ia  ap- 
?ropriating  the  premiuma.— Meredith  t.  State, 
84  S.  W.  204. 
«S922  (Tez.Gr.App.)  Althouc^  an  inaoranoe 
agent  accnsed  of  e>id>ezillng  premiums  could 
have  retained  40  pet  cent,  thereof,  had  the  pol- 
icy been  issued,  that  would  not  reduce  the  crime 
from  felony  to  misdemeanor,  where  the  policy 
was  not  in  fact  issued.— Meredith  v.  State,  184 
S.  W.  204. 

<S=»27  (Mo.)  Rev.  St.  1909,  |  4850,  heU  to  cre- 
ate two  offenses,  one  the  actual  embezzlement, 
and  the  other  the  fraudulent  conversion  of  prop- 
erty with  intent  to  embezzle ;  hence  an  informa- 
tion charging  an  actual  embezzlement  need  not 
aver  intent— SUta  v.  McWilliams,  184  S.  W. 
9e. 

^5>30  (Tez.O.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art  601,  making  an  insurance 
agent  who  c<dlect8  premiuma  and  converts  them 
guilty  of  larceny,  it  is  not  necessary  to  allege 
the  ownership  of  the  money. — Meredith  v.  State, 
184  S.  W.  204. 

While  indictment  for  larceny  by  embecclement 
from  corporation  must  allege  that  the  defrauded 
party  waa  a  corporation,  it  is  not  necessary  to 
allege  that  other  corporations  interested  were 
such. — Id. 

^3935  (Mo.Api>.)  A  charge  of  larceny  or  em- 
bezzlement of  lawful  money  of  the  United  States 
ia  not  sustained  by  proof  ot  the  larceny  or  em- 
bezzlement of  a  check. — State  v.  Rosefelt,  184 
S.  W.  904. 

4s»38  (Mo.)  Evidence  that  defendant,  who  waa 
authorized  to  receive  the  money,  did  not  apply 
it  in  discharging  prior  liens  or  aa  directed,  but 
converted  it  to  ma  own  use,  ia  admiaaible. — State 
V.  McWilUama,  184  S.  W.  96. 

Where  accuaed,  after  securing  a  kwn  for  a 
landowner,  converted  the  proceeds,  evidence  as 
to  his  relatioBS  before  or  after  with  the  loan 
company  ia  immaterial. — Id. 
^=s>38  (Tex.Cr.App.)  In  a  prosecution  for  lar- 
ceny by  embezznng  insurance  premiums,  the 
contract  under  which  the  accuaed  waa  working 
for  the  insurance  company  was  admissible:  its 
terms  being  binding  upon  him. — ^Meredith  v. 
State,  184  S.  W.  20i. 

Where  one  accused  of  having  embezzled  insur- 
ance premiums  testified  that  he  had  received  a 
premium  and  bad  paid  it  to  no  one,  it  waa  not 
error  to  admit  testimony  of  Ua  superior  that 
he  had  not  received  it  or  permitted  accused 
to  appropriate  it. — Id. 

®=»4t  (Mo.)  Where  defendant  received  moneys 
for  his  principal  and  deposited  them  in  a  bank 
to  his  own  credit,  the  manner  in  which  the  mon- 
ey waa  drawn  out  or  applied  to  defendant's  own 
use  is  immaterial  on  the  question  of  his  embez- 
zlement—State T.  McWiUnuna,  184  S.  W.  96. 

€=»42  (Tex.Gr.App.)  Where  one  accused  of  lar- 
ceny by  embezzlement  testified  that  he  told  the 
applicant  that  his  application  had  been  cancel- 
ed and  he  would  have  to  see  the  state  agent  to 
get  the  premium,  the  state  a^ent  could  testify 
that  the  applicant  called  and  did  receive  the  pre- 
miums.—Meredith  V.  State,  184  S.  W.  204. 

®=347  (Tex.Cr.App.)  Where  an  agent  accused  of 
embezzling  insurance  premiams  withheld  them 
after  refusal  to  issue  a  policy,  although  he  was 
entitled  to  40  per  cent  thereof  if  the  policy 
were  issued,  the  question  of  joint  ownership  of 
the  premium  was  properly  withheld  from  the 
jury.- Meredith  v.  State,  184  S.  W.  204. 

iS=343(2)  (Tex.Cr.App.)  In  a  prosecution  for 
embezzlement  of  insurance  premiums,  where  the 
agent  testified  that  he  had  received  them  and 
had  paid  them  to  no  one  but  had  spent  the  mon- 
ey, an  instruction  as  to  good  faith  in  ratainfaig 


tiia  money  ■warn  proporljr  refaaed.-^fetedith  ▼. 
State,  184  S.  W.  201. 

«3»48(4)  (Ky.)  In  a  proaecution  for  embezd*- 
ment  by  a  treasurer  of  a  fraternal  order,  an  in- 
struction that  he  was  guilty,  though  be  sub- 
sequently offered  to  make  a  s^tlemoit  and  res- 
titution, held  warranted  under  the  evidence. — 
Swans  T.  Gommonwealth,  184  S.  W.  868. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  «5>279,  379. 

1.  VATURE.   EXTENT,   AITD   DEI^OA- 

TIOH   OF   POWER. 

4=»2(1)  (Ark.)  Railroad  whose  occupancy  of 
DUblic  highway  for  tracks  was  permissive,  and 
whose  embankment  caused  damage  to  adjacent 
owner  from  surface  water,  held  liable  therefor, 
under  the  constitutionai  guaranty  that  private 
property  shall  not  be  taken  for  public  nse  with- 
out due  compenaation. — Louisville,  N.  O.  &  T. 
R.  Co.  V.  Jackson,  184  S.  W.  450. 
«=3>2(1)  (Mo.)  A  statute  based  on  the  valid  ex- 
ercise of  the  police  power  does  not  take  private 
property  for  private  use  contrary  to  Const  art 

2,  i  30.— Carson  v.  Missouri,  E:.  &  T.  Ry.  Co., 
184  S.  W.  1039. 

n.  OOMCPEMSATIOir. 
(A)  Reeeaaltr  and  Snflieteiier  >■  Oeneral. 
«=>7I  (Ark.)  AcU  1913,  p.  512,  repealing  Acts 
1911,  p.  1245,  purporting  to  establish  a  drain- 
age district  liut  invalid  for  want  of  definite 
description  of  boundaries,  held  not  to  core  de- 
fective description,  as  to  do  so  would  take  prop- 
erty of  owners  without  compensation.— Morgan 
Kngineering  Ca  t.  Cache  River  Drainage  Dlst- 
184  S.  W.  67. 

m.  vsoeneaHXGs  to  take  pbop. 

EBTT  AND  ASSESS  COM- 
PENSATION. 

«=»243(2)  (Tex.Giv.App.)  That  a  railroad  com- 
pany coDdemned  lands  will  not  under  Rev.  St 
1911,  art  6618,  prevent  the  landowner  from  en- 
joining unlawful  diveraioB  of  a  water  course 
though  land  taken  was  to  be  used  for  new 
channeL-McAmis  v.  Gulf,  a  &  S.  F.  Ry.  C«, 
184  S.  W.  331. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS.    . 

See  Master  and  Servant  4s»347;    Negligencck 
■8=»101. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance,  «=»183,  436,  608. 

ENCROACHMENT. 

See  Constitutional  Iaw,  4s>70i 

ENTRY,  WRIT  OF. 

See  Ejectment 

EPIDEMIC. 

See  Schools  and  School  Districts,  «=3l6& 

EQUITABLE  DEFENSES. 

See  Quieting  Title,  <»=>16. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=»58-94. 
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EQUITY. 

8«e  Appeal  aad  Error,  ^bbIOOO;  Oancellation 
of  inBtruments ;  Ckiurts,  ^=3472;  Fraada- 
lent  Conveyances  J  Injunction ;  Limitation  of 
Actions,  4s^;  Jodcmeiit,  «=a406-^43 ;  Par- 
tition ;  Quieting  Title,  Q=9l6 ;  Receivers ; 
Beformation  of  Instruments ;  Sequestration  ; 
Specific  Performance;  Trusts;  Usury,  4s» 
96. 

X.  JUBISDIOTION,  FKUrOXPXXS,  AMD 

(C)  Prlaeiples  anfl  Haxlnia  of  Kanltr. 

^3»e5(3)  (Mo.)  Irrespective  of  the  doctrine  of 
res  adjudicata,  equit:^  will  not  aid  one  wbo  has 
sought  the  same  relief  in  separate  actions  on 
grounds  so  inconsistent  as  to  evince  a  lack  of 
candor  and  dean  hands.— Ogden  v.  Auer,  184  8. 
W.  72. 

^=»66  (Ark.)  Under  the  maxim  as  to  doing 
equity,  where  on  defendants'  prayer  the  court 
found  that  plaintiff's  absolute  deed  was  a  mort- 
gage, they  cannot  defeat  recovery  on  mortgage 
debt  by  limitations.— Williams  v.  Prioleau,  184 
8.  W.  847. 

ERROR,  WRIT  OF. 

See  Appeal  and  Ehrr»r. 

ESTATES. 

See  Descent  and  Distribution ;  Dower ;  Execu- 
tors and  Administrators;  Bemainders;  Ten- 
ancy in  Common;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  «=»8S2,  883 ;  Corpora- 
tions, «s»38S:  Criminal  Law,  «=9ll37;  Ex- 
ecutors and  Administrators,  <s»114;  Insur- 
ance, <9=9664,  755;  Mechanics'  Liens,  «=> 
216;   Tender,  «=>16. 

n.  BTBEEB. 

(B)  Batatas  and  RlKlits  aabseanemtly  Ae- 
anlrefl. 

4s»35  (Mo.)  A  warranty  deed  recorded  before 
tite  granting  of  a  patent  from  the  government 
to  the  grantor  passed  the  after-acquired  title  as 
against  the  grantee  of  a  warranty  deed  by  the 
same  grantor  after  the  patent  was  recorded.— 
Organ  v.  BunneU,  184  S.  W.  102. 

III.    B4UITABX.E   ESTOPPEX.. 
(A)   Nature  anA  Essentials  la  General. 

4S958  (Tenn.)  In  an  action  to  remove  a  cloud, 
defendant,  purchasing  before  the  decree  alleged 
to  be  a  doud  was  entered  and  not  on  the  faith 
thereof,  could  not  set  up  estoppel,  as  he  must 
have  been  put  in  a  worse  attitude  before  estop- 
pel could  arise. — Stearns  Coal  &  Lumber  Co. 
V.  Patton,  184  S.  W.  855. 

(B)   Groandii  of  Estoppel. 

^=>68(4)  (Ark.)  A  defense  that  purchaser  un- 
der a  trust  deed  had  acquired  the  rice  delivered 
to  defendant  by  plaintiffs  tenant,  held  not  to 
estop  defendant  from  relying  on  a  sale  of  the 
rice  by  plaintiff  to  that  purchaser. — Stuttgart 
Bice  Mill  Co.  ▼.  Beinsch,  184  S.  W.  836. 
9=>9I(1)  (Ark.)  Where  court  of  chancery  with- 
out authority  sold  lands  of  infants  for  reinvest- 
ment, held,  that,  it  not  appearing  infants  receiv- 
ed entire  proceeds  of  second  lands,  with  knowl- 
edge of  their  rights  to  the  ^st,  they  were  not 
estopped  from  recovering. — Duncan  v.  Liddle, 
184  S.  W.  413. 

4s»94(l)  (Ky.)  Owner  of  land  is  not  estopped 
because  he  failed  to  notify  plaintiff  of  bis  titie, 
where  he  only  heard  that  one  who  purchased  a 
decedent's  land  at  judicial  sale  was  about  to 
sell  such  land,  it  appearing  that  the  land  In 
controversy  was  not  inrluaed  in  the  sale. — 
Fields  V.  Couch.  184  S.  W.  894.      • 


EVICTION. 

See  Oorenuits.  «b>102. 

EVIDENCE 

See  Criminal  Law,  «s>S04-tiSS;    Deporitioos; 

Trial,  «=»262;  Witnesses. 
Vor  evidence  as  to  paiticniar  facta  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
ReceptiMi  at  trUil,  aee  Trial,  «=939-85. 

I.   Jin>IOIAX   NOTICE. 

«:=>5(2)  (Mo.App.)  The  court  will  take  judicial 
notice  that  engines  pulling  trains  emit  sparks 
which' can  communiiate  fire  to  combustible  ma- 
terial on  the  right  of  way.— Bowden  v.  St.  Louis 
&  S.  F.  B.  Co.,  184  S.  W.  1174. 
®=>8  (Mo.)  The  courts  may  take  judicial  no- 
tice that  a  street  car  running  at  10  to  15  miles 
an  hour  can  be  stopped  in  less  than  250  feet, 
that  being  a  matter  familiar  to  all  urban  resi- 
dents.—Downs  V.  United  Bys.  Co.  of  St.  Louis, 
184  S.  W.  995. 

®=»I3  (Ky.)  The  kicking  propensity  of  the 
mule  is  a  matter  of  common  knowledge. — (3on- 
solidation  Coal  Co.  v.  Pratt,  184  S.  W.  369. 
®=>2S(2)  (Mo.)  In  proceedings  to  annex  lands 
to  a  drainage  district,  the  court  will  not  take 
judicial  notice  of  proceedings  of  the  district  not 
relating  to  its  incorporation. — Klsberry  Drain- 
age Dlst  V.  Harris,  184  S.  W.  89. 
€=>35  (Mo.)  Courts  of  Missouri  do  not  notice 
judicially  statutory  laws  of  another  state. — 
Schroeder  y.  Edwards,  184  S.  W.  108. 

n.  PREStTMPTTONS. 

«=»53  (Tex.Cir.ADp.)  A  "presmnption  of  fact" 
is  a  probable  inference  which  common  sense, 
enlightened  by  human  knowledge  and  experi- 
ence, draws  from  the  connection,  relation,  and 
coinddence  of  facts  and  drcumstances  with 
each  other,  being  always  to  be  drawn  by  the 
jury.— Lnten  v.  Missouri,  K.  &  T.  Ky.  Co.  of 
Texas,  184  S.  W.  VJH. 

®=354  (Tex.Civ.App.)  Circumstances  establish- 
ing that  a  person  was  killed  by  a  trtdn  at  a 
puDlic  crossing  through  the  negligence  of  the 
railroad's  servants  mnst  be  shown  by  direct  evi- 
dence and  cannot  be  inferred  from  other  drcum- 
stances.- Luten  y.  Missouri,  K.  ft  T.  By.  Co.  of 
Texas,  184  S.  W.  798. 

®s>75  (Mo~App.)  Tke  jury  can  infer  from  de- 
fendant s  failure  to  introduce  evidence  that  its 
messenger  boy  was  not  in  the  dis<;harge  of  his 
duties  When  he  injured  plaintiff's  wife  that 
such  was  not  the  fact— Phillips  v.  Western 
Union  Telegraph  Co.,  184  S.  W.  968. 
®=375  (Tex.Civ.App.)  A  party's  failure  to  pro- 
duce evidence  or  testimony  raises  a  presumption 
that  it  was  not  favorable  to  him'— Hasdrigg  v. 
Naranjo,  184  8.  W.  316. 

i8=»75  (Tex.Civ.App.)  The  fbHure  of  a  party  to 
produce  evidence  within  his  control  raises  the 
presumption  that  if  produced  it  would  operate 
against  him.— Land<»  v.  Halcomb,  184  8.  W. 

Irak 

«=»77(6)  (Tez.Civ.App.)  Where  the  defendant 
master  nad  in  its  employ  at  the  time  of  trial 
servants  who  witnessed  the  fatal  accident,  but 
failed  to  produce  them,  it  will  be  presumed  that 
their  evidence  was  not  favorable  to  the  master. 
—San  Antonio  &  A.  P.  By.  Co.  v.  Blair,  184 
S.  W.  666. 

«=»80(1)  (Tex.Civ.App.)  The  laws  of  a  sister 
state  will  in  the  absence  of  evidence  be  presum- 
ed to  be  the  same  as  the  laws  of  the  forum. — 
Western  Union  Telegraph  Co.  v.  Bailey,  184  8. 
W.  519. 
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«B>83(1)  (Tez.Civ.App.)  The  presumption  is 
that  the  officer  charged  with  issuing  a  permit 
to  a  foreign  corporation  on  its  fUinr  of  an  af- 
fidavit showing  its  deposit  of  1100,000  with  the 
state  treasurer  (Ud  nis  duty. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  y.  HiU,  184  S.  W. 
247. 

tV.  RELEVANOT.  MATERIAUTT,  AN D 
OOMPETENOT  IN  OENERAI.. 

(C)   Similar  Pacta  and  Tranaactlona. 

®=s>l38  (Tex.Civ.App.)  In  action  on  note  claim- 
ed to  have  been  forged  by  G.,  evidence  as  to  G.'s 
forgery  of  checks  held  inadmissible  without  fur- 
ther evidence  to  show  that  it  was  part  of  a  sys- 
tem or  design. — Lockney  State  Bank  v.  BoUn, 
184  S.  W.  553. 

«=>I42(4)  (Te(z.Civ.App.)  It  is  improper,  in  a 
suit  for  damages  to  grass,  to  allow  a  witness 
to  testify  that  the  grass  "was  above  an  average 
for  Clay  county,"  over  the  objection  that  it  Is 
improper  to  describe  the  ^rass  by  comparison 
with  other  ^ass,  the  quality  of  which  is  for- 
eign to  any  issue  in  the  suit — Ft.  Worth  &  D. 
C.  By.  Co.  V.  Hapgood,  184  S.  W.  1075. 

In  an  action  for  damages  to  land,  it  is  not 
error  to  exclude  evidence  of  the  leasing  value 
of  adjoining  land  where  it  is  not  proved  that 
the  grass  on  such  land  is  of  as  good  quality  as 
the  grass  on  plaintiff's  land. — ^Id. 

(B)  Competeaoy. 

$=»I48  (Tex.CSv.App.)  Testimony  of  a  witness 
that  a  conversation  between  buyer  and  seller, 
whom  he  could  not  positively  identify,  when 
the  contract  was  claimed  to  have  been  made, 
was  substantially  as  testified  to  by  the  seller, 
held  improperly  secluded. — Stafford  v.  Patter- 
son &  Nelson,  184  S.  W.  1095. 

V.  BEST  AND  SEGOMDART  ETXDENOE. 

<S=»I58(26)  (Tex.Civ.App.)  The  issuance  of  the 
stock  of  the  corporation  to  its  subscriber  should 
be  established  by  the  stock  itself,  which  should 
be  produced  as  the  best  evidence,  and  parol  evi- 
dence as  to  the  issuance  of  such  stock  is  inad- 
missible.—Commonwealth  Bonding  &  Casualty 
Ins.  Co.  T.  Hill,  184  S.  W.  247. 

Vn.  ADMISSIONS. 

(A)    Hatnre,  Form,  and  Ineldenta  la  Gen- 
ex  al. 

<&=»208(2)  (Ark.)  A  petition  by  a  widow  and 
all  her  children,  claiming  other  property  as  the 
homestead,  is  admissible  in  an  action  by  a  chUd 
of  full  age  to  set  aside  a  sale  of  other  land  as 
an  admission  against  interest  and  to  contradict 
testimony.— Buasell  v.  Suddoth,  184  S.  W.  842. 

(C)   By   Orantora,   Former    Owner*,   or 
PrlTle*. 

<&=>238(1)  (Tenn.)  The  statutory  right  of  ac- 
tion for  injury  from  accident  or  collision  on 
railroad  crossing  being  the  right  of  the  deceas- 
ed, his  admissions  Vould  be  competent  as  against 
Ikis  widow  and  administratrix  or  those  suc- 
ceeding to  the  right  of  action.— Middle  Tennes- 
see B.  Co.  V.  McMillan,  184  S.  W.  20. 

(D)   By  Aarent*  or  Otber  RepresentatlTea. 

^:»248(1)  (Mo.App.)  In  suit  against  a  county 
collector  of  revenue  for  conversion  of  a  wife's 
carriage,  defendant's  testimony  that  the  car- 
raige  was  never  assessed  as  the  property  of  the 
wife,  but  that  her  husband  included  it  in  his  as- 
sessment list  and  paid  the  taxes  thereon,  was  in- 
admissible.- Strother  v.  McFarland,  1^  S.  W. 
483. 

(B)   Proof  and  BSect. 

<S=>265(1)  (Tez.Civ.App.)  There  is  no  rule 
which  prevents  a  party  from  denying  testimony 
of  admissions  alleged  to  have  been  made  by 
him.— lester  v.  Hotaon,  184  S.  W.  268. 


<8=>266(18)  (Tex.Civ.Ap(i.)  Admissions  of  a 
party  aa  to  a  transaction  are  specially  valo- 
able  in  evidence.— Lester  v.  Hutson,  184  S.  W. 
268. 

Vm.  DECLARATIONS. 

(A)   Ratvrr,  Form,  and  Ineidenta   la  Ocn- 
eraL 

^^268  (Tenn.)  In  a  statutory  action  for 
wrongful  killing  of  plaintiff's  husband,  his  ad- 
missions as  to  his  negligence  and  inattention, 
made  when  he  was  fatally  injured  and  waa  suf- 
fering great  pain,  were  not  inada^sible  on  the 
ground  of  his  stupified  or  partially  conscious 
condition.— Middle  Tennessee  B.  Co.  v.  McMil- 
lan, 184  S.  W.  20. 

<S=9269(2)  (Ark.)  Declarations  of  defendant's 
grantor  since  deceased  as  to  how  he  expected  to 
dispose  of  his  property  at  his  death,  and  as  to 
his  intention  that  his  wife  should  have  a  life 
estate  therein  with  remainder  to  his  son  and 
grandson,  were  competent  to  impeach  the  valid- 
ity of  his  warranty  deed  to  the  wife. — ^Boyd  t. 
Boyd,  184  S.  W.  m 

«=>27l(l)  (Tex.Civ.App.)  Where  letter  frtHn  G. 
concerning  note  wliich  defendant  claimed  6. 
forged  was  introduced  by  defendant,  his  subse- 
quent statements  to  6.  that  he  never  sigiied  tlM 
note  and  knew  nothing  about  it  held  self-serr- 
ing  and  incompetent. — ^Lockney  State  Bank  ▼. 
BoUn,  184  S.  W.  553. 

In  action  on  note  claimed  to  have  been  forged, 
admission  of  notice  from  bank  aa  to  matnnty  . 
and   testimony   that  defendant  in  conversation  ° 
with  cashier  denied  signing  the  note  heU  error. 
— Id. 

IX.  HEARSAT. 

9=>3I7(1)  (Mo.App.)  In  a  wife's  suit  for  con- 
version of  her  carriage,  testimony  of  defendant 
as  to  the  husband's  statements  not  made  in  the 
presence  of  plaintiff  held  inadmissible  as  hear- 
say.—Strother  T.  McFarland,  184  S.  W.  483. 

^=3317(2)  (Ky.)  H2vidence  of  statements  by  an 
elector  at  a  school  election  that  she  could  not 
read  and  write  are  mere  hearsay,  and  furnish 
no  basis  for  holding  her  unqualified  to  vote  for 
trustee.— Combs  v.  Brewer,  184  S.  W.  892. 

€=>3I7(5)  (Tex.Civ.App.)  In  action  to  restrain 
the  obstruction  of  an  alley,  testimony  of  a  plain- 
tiff as  to  statement  of  his  grantor  selling  prem- 
ises that  alley  would  be  kejpt  open  held  not  in- 
admissible as  hearsay. — Miles  t.  Bodenheim, 
184  S.  W.  683. 


X.  DOCUHENTART  EVIDENCE. 

(C)  Private  Wrltlngra  and  Pnblleatloaa. 

«=>358  (Tex.Civ.App.)  In  suit  by  the  hujet 
of  lands  for  false  representations  of  the  seller'a 
agent  as  to  the  quantity,  a  map  furnished  the 
buyer  by  the  agent  held  admissible. — Vaden  t 
Buck.  184  S.  W.  318. 

(D)  ProdnatlOB,   Antkentlcatlon,    and    Kt- 
teot. 

<S=9379  (Tex.C!iv.App.)  AUeged  plat  of  town 
site  based  on  survey  not  made  from  8u£Scicnt 
data  or  copied  from  another  plat,  the  anthentie- 
ity  of  which  was  not  shown  and  the  absence  of 
which  was  not  accounted  for,  held  inadmissiblew 
—Joyce  v.  City  of  Mt.  Vernon,  184  S.  W.  626. 

Copy  of  plat  not  sho?vn  to  be  original  or  cor- 
rect plat  of  town  site  or  not  to  be  producible, 
held  not  admissible,  except  to  show  that  land 
had  been  laid  off  into  lots.- Id. 

«=383(7)  (Mo.)  Under  Bev.  St  1909.  {  2858. 
recitals  in  trustee's  deed  are  prima  facie  en- 
dence  as  to  compliance  with  statute,  relatinc 
to  foreclosure  of  deeds  of  trust,  and  so,  where 
not  contradicted,  are  a  sufllcient  showing  of 
compliance, — Hassler  ▼.  Mercantile  Bank  ot 
Louisiana,  Mo.,  184  S.  W.  978. 
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XL  PAROX.    OB    SXraiKSXO    EVI. 
DEXOE  AFFEOTINO  WHITIK08. 

(A)  OontntdtetlB*.  Vttr-ytng,  o>  A4aiHK  *• 
Tersia  of  'Wrlttem  InsiraBieiit. 

«s»397(l)  (Ky.)  Parol  evidence  is  not  admiaal- 
ble  to  vary  or  contradict  the  express  terms  of  a 
written  instrument  unless  its  execution  was  pro- 
cured by  fraud  or  mistake.— Scott  v.  Spurr,  184 
S.  W.  868. 

«=»397(2)  (TeK.Oiy.App.)  Where  a  writing  is 
couched  in  such  terms  as  to  b%  plain  and  with- 
out any  uncertainty  as  to  the  object  or  extent 
of  the  agreement,  it  is  conclusively  presumed 
that  the  whole  agreement  was  reduced  to  writ- 
ing.—James  V.  Doss,  184  S.  W.  628. 
«=3399  (Tex.  Cir.  App.)  Where,  in  action 
against  count;,  defendant  pleaded  mlnntes  of 
commissionenr  court  showing  written  contract 
in  supplemental  petition  to  which  no  plea  of 
fraud  or  mistake  was  filed,  parol  eridence  that 
there  was  no  contract  held  inadmissible. — Mios- 
ler  Safe  Co.  t.  Atascosa  County,  184  S.  W.  324. 
«s»4i9(2)  (Tex.CiTApp.)  In  suit  by  the  orig- 
inal vendor  of  land  against  the  purchaser  and 
the  latter's  grantee  whose  deed  recited  that  he 
bought  "subject"  to  the  vendor's  lien  notes,  the 
testimony  of  the  purchaser  that  his  grantee  a»- 
sumed  the  debt  as  part  consideration  was  not 
inadmissible  as  varying  the  deed.— Ballard  ▼. 
Fountain  Bros.,  184  S.  W.  289. 

Oral   testimony  is   admissible   to  explain  or 
add  to  the  consideration  recited  in  a  deed.— Id. 

(C)  Separate    or    8iib«e«vent    Oral    Aarree- 

ment. 

«=>44l(l)  (Tez.CivApp.)  The  rule  that  where 
there  is  a  verbal  contract  and  part  of  it  is  re- 
duced to  writing,  parol  evidence  may  be  offer- 
ed to  show  tl»t  which  was  not  contained  in 
the  writing,  applies  only  when  it  is  collateral, 
and  relates  to  a  subject  distinct  from  that  to 
which  the  written  contract  appUea.— James  t> 
Doss,  184  S.  W.  623. 

(D)  Construction    or   Application   of   I<an« 

Koa^e  of  Written   Inatrament. 

«=!»448  (Tex.Civ-A.pp.)  Where  language  of  in- 
strument is  ambiguous,  intention  of  parties  must 
l>e  obtained  by  proof  aliunde. — Corbin  v.  Booker, 
184  S.  W.  696. 

«3>4S0(3)  (Tez.Cav.App.)  Where  there  is  no 
conflict  in  the  terms  of  the  description  of  a 
deed,  and  it  fits  one  tract  of  land  and  no  other, 
tliere  is  no  "latent  ambiguity"  admitting  ex- 
trinsic evidence.— Diffle  v.  White,  184  S.  W. 
1066. 

«=s>450<4)  (Tex.CivJ^pp.)  Under  assignment  of 
lease  and  option  to  purchase  requiring  assignor 
to  proceed  at  once  to  establish  l>onndaries  with- 
in three  years  from  April  20,  1910,  it  cannot 
be  determined  whether  he  must  proceed  at  once 
or  within  three-year  period.— Gorbln  v.  Booker, 
184  S.  W.  696. 

«=9450(5)  (Ky.)  Where  ambiguity  or  uncer^ 
tainty  in  a  contract  for  the  shipment  of  live 
stock  exists  as  to  who  are  the  consignees  or 
what  the  place  of  destination,  oral  evidence  is 
admissible  to  explain  it. — Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Luke,  184  S.  W.  1132. 

*=>450C8)  (TM.CivApp.)  Where  a  contract  for 
the  sale  of  land  contained  an  equivocal  expres- 
sion, evidence  of  declaration  made  by  the  second 
agent  of  the  vendor  is  admissible,  where,  until 
he  signed  the  contract,  it  was  not  binding, 
though  signed  by  another  agent.— Zavala  Land 
&  Water  Co.  v.  Tolbert,  184  8.  W.  523. 
«=>452  (Tez.Civ.App.)  A  "latent  ambiguity" 
arises  when  a  de^  expresses  more  than  one 
method  for  identifying  the  lines  or  comers  of 
a  grant,  and  which  do  not  harmonize  when  ap- 
plied to  the  ground,  or  when  the  description  is 
such  that  it  may  without  contradicting  or  ig- 


noring its  terms,  be  appUed  to  more  than  one 
tract  of  land.— Dlffie  v.  White,  184  S.  W.  1066. 
«=s>460(2)  (Tez.CSv.App.)  In  an  action  for  com- 
pensation due  under  a  broker's  contract  which 
prphilrited  plaintiff  from  selling  lands  in  the 
territory  of^  any  other  agent  but  did  not  speci- 
fy plaintiff's  territory,  parol  evidence  as  to 
plaintiff's  territorv  is  admissible. — Denton  v. 
Holbert.  184  S.  W.  251. 

«=>460(7)  (Tex.OivJLpp.)  In  a  deed  of  land  de- 
scribed as  "420  acres  out  of  the  northeast  por- 
tion of  the  Robert  Hill  survey,"  the  uncertain- 
ty of  description,  if  ajiy,  appeared  npon  Us 
face,  and  extraneous  evidence  was  inadmissible 
to  supply  what  was  lacking.- Dlffie  v.  White, 
184  S.  ^.  1065. 

<8=>460(11)  (Mo.App.)  In  an  action  «n  an  un- 
ambiguous written  order,  testimony  by  defend- 
ant that  be  ordered  only  one-fonrth  the  amount, 
over  plaintiff's  objection  and  exception  to  the 
court's  failure  to  rule  on  the  objection,  held  re- 
versible error. — Senaca  Co.  t.  Ellison,  184  S.  W. 
1177. 

«S946I(1)  (Tez.Civ.App.)  Where  a  written  con- 
tract for  the  sale  of  land  provided  for  drilling 
of  a  well  and  ^aranteed  water,  evidence  that 
vendor's  agent  just  before  signing  said  the  well 
would  produce  enough  water  to  irrigate  the 
land  is  admissible.— Zavala  Land  ft  Water  Co. 
v.  Tolbert,  184  S.  W.  52a 
«s>46l(3)  (Tex.Civ.App.)  Parol  testimony  was 
inadmissible  to  show  that  the  subject-matter  of 
a  sale  of  personal  property  was  other  than  that 
designated  by  the  contract. — James  v.  Doss,  184 
S.  W.  623. 

In  the  absence  of  fraud,  accident,  or  mistake, 
it  is  not  permissible  to  prove  by  parol  that  oth- 
er property  than  that  described  in  a  contract 
for  the  sale  of  perscmal  property  was  intended 
to  be  conveyed,  and  thereby  add  to  or  contradict 
the  contract— Id. 

xn.  opxmoH  eyidbiiob. 

(A)   Conalaaiona     and     Opinlona     of    'Wit- 
neaaea  tat  Qoneval. 

«=>47l(l)  (Tex.Civ.App.)  Testimony  that  one 
of  the  ways  in  which  bankers  discovered  that 
checks  had  been  forged  was  that  their  custom- 
ers afterwards  would  come  in  and  state  that 
they  had  given  no  such  checks  was  incompetent. 
— Ix>ckney  State  Bank  v.  Bolin,  184  S.  W.  553. 
€=471(11)  (Mo.App.)  Testimony  of  plaintiff, 
injured  on  a  dark  night  in  stepping  from  raised 
place  in  walk  to  walkway,  that  she  stepped  on 
a  loosened  brick,  held  admissible,  in  view  of  evi- 
dence that  the  walkway  was  ci>mpo8cd  of  loose 
bricks  and  sand,  although  she  testified  from 
sense  of  touch.— Proctor  v.  City  of  Poplar 
Bluff,  184  8.  W.  128. 

4=9471(24)  (Mo.)  In  an  action  for  injuries  to  a 
switchman,  the  exclusion  ot  testimony  by  an- 
other sw'itcbmon  as  to  the  cause  of  the  stop- 
ping oi  the  cars,  on  the  jjround  that  it  was 
a  conclusion,  held  error. — ^Pipes  v.  Missouri  Pac. 
Ry.  Co.,  184  S.  W.  79. 

4=>47l(25)  (Mo-App.)  In  action  on  contractor's 
bond,  statements  of  witnesses  as  to  the  comple- 
tion of  the  contract  in  accordance  with  plans 
and  specifications  within  their  knowledge,  with- 
out introducing  their  notes,  held  shorthand 
statements  of  facta  not  objectionable  as  opin- 
ion evidence.— Oity  of  St  Louis  v.  McCully 
Const  Co.,  184  8.  W.  939. 
«=»47l(31)  (Tez.Civ.App.)  Testimony  that  it 
was  a  matter  of  common  knowledge  that  de- 
fendant's agent  had  no  authority  save  to  buy 
spot  cotton,  is  inadmissible  as  a  conclusion  in  a 
suit  to  recover  on  a  contract  to  purchase  cot- 
ton for  future  delivery.— Mann  v.  Bell,  ISA  S. 
W.  320. 

«=»474(19)  (Tex.Civ.App.)  Where  witness  had 
testified  that  he  did  not  know  market  value  of 
cattle,   his  estimate,  that  if  they  had   arrived 
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in  good  condition  they  would  have  been  worth 
more  on  the  market  than  in  the  condition  they 
arrived,  held  a  mere  guese,  and  inadmissible, — 
St  Louia,  Southwestern  By.  Co.  of  Texas  v. 
Kerr.  184  a  W.  1058. 

«=>477(2)  (Tex.Civ.App.)  Question  asked  n«>n- 
expert  witness  as  to  the  apparent  health  or 
sickness  of  the  injured  person  at  the  time  at 
trial  held  not  objectionable.— Teatts  v.  St.  Louis 
Southwestern  By.  Oa  of  Texas,  184  S.  W.  636. 
«S348I(8)  (Tex.Civ.App.)  Testimony  as  to  the 
time  for  transportation  in  action  for  injuries 
t»  i>eanuts  damaged  In  unventilated  car,  not 
based  on  the  witness'  knowledge  of  operation 
of  defendant's  trains,  is  inadmissible.— Olebume 
Peanut  &  Products  Co.  v.  Missouri,  K.  ft  T.  Ry, 
Co.  of  Texas,  184  S.  W.  1070. 

(O)   Competeney  of  Bxperts. 

4s»538  (Tex.Civ,App.)  In  an  action  for  Inju- 
ries to  a  shipment  of  peanuts,  claimed  confined 
too  long  in  an  unventilated  car,  testimony  that 
the  shipment  could  be  made  in  a  given  length 
of  time,  if  diligmtly  handled,  held  inadmiisible. 
— Cleburne  Peanut  &  Products  Co.  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  1070. 
^=>539  rrex.Civ.App.)  Where  an  injured  engi- 
neer testified  to  an  experience  with  engines  cov<- 
ering  more  than  36  years,  it  is  not  error  to  per- 
mit him  to  testify  that  he  did  not  believe  a  sand 
pipe  could  be  displaced  with  a  blow  of  the  foot, 
since  in  so  testifying  he  might  be  regarded  as 
an  expert.— Missouri,  K.  ft  T.  By.  Ca  of  Texas 
V.  Pace,  184  S.  W.  1051. 
^=>542  (Tex.Civ.App.)  Testimony  by  experi- 
enced dealers  in  peanuts,  though  not  of  that  lo- 
cality as  to  the  time  shipments  would  remain 
uninjured,  held  admissible  in  action  against 
carrier  for  injuries. — Cleburne  Peanut  &  Prod- 
ucts Co.  ▼.  Missouri,  K.  ft  T.  Ry.  Co.  of  Tesas, 
1S4  S.  W.  1070. 

XIV.  WmOHT  AND  SUITIUIBNCY. 

®3>588  (Ark.)  Aa  between  apparent^  conflict- 
ing statements  of  a  witness  what  he  stated 
without  the  prompting  of  a  leading  question 
and  without  suggestion,  should  have  a  greater 
weight— Boyd  v.  Boyd,  184  8.  W.  838. 
«s>596(l)  (Ark.)  The  issue  of  fact  u  to 
whether  the  grantor  at  the  time  of  his  execu- 
tion of  a  deed  and  the  alleged  transfer  of  per- 
sonal property  had  sufficient  mental  capacity 
to  understand  the  nature  and  effect  of  the  trans- 
actions, was  to  be  determined  by  preponderance 
of  evidence.— Boyd  v.  Boyd,  184  S.  W.  838. 

EXCEPTIONS. 

See  Appeal  and  Error,  ®s>273;  Pleading,  4» 
228. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Ertor,  «=»681,  664;  Oriminal 
Law,  «=9l0d0-109& 

EXCESSIVE  DAMA6ES. 

See  Damages,  <Ss»132,  184. 

EXECUTION. 

See  Attachment;  Chattel  Mortgages,  4=3>144; 
Courts,  ^=3480;  Exemptions;  Oamishment ; 
Homestead ;  Injunction,  4=>148 ;  Judicial 
Sales. 

SIX.  XSB1JAHCE,    FOBSC    AKS    REaVI. 
SITES  OF  WBIT. 

4b>00  (Tex.CiT.App.)  Execution  from  the  coun- 
ty court  of  Houston  county  directing  the  offi- 
cer to  make  reton  "before  said  court  at  the 
courthouse  thereof  in  Houston  within  60  days," 
etc.,  was  not  void  for  the  omission  of  "county" 
after  "Houston."'— Collin  County  Nat  Bank  v. 
Satterwhite,  184  S.  W.  888. 


XT.  SJXH,  ZSTT  OR  MC'riHT.  AMD 
CVWSOaiY  OF  PXOFEKTT. 

<8a>ll6  (Ark.)  Under  Kirby's Dig. U 4642-4644. 
providing  that  an  exaeutisn  returned  not  satis- 
fied shall  be  renewed  for  12  months  by  in- 
dorsement thereon,  a  lien  acquired  by  an  offi- 
cer under  a  levy  of  execution  was  continued  Iw  a 
renewal  of  the  execution. — ^McCabe  t.  Lee,  lS4 
S.  W.  44& 

VX   CX.AIMS  BT  THIRD  PXSSOH8. 

®=»I82  (Tex.Civ.App.)  A  claimant  in  execo- 
tion  cannot  without  pleading  or  proof  attack 
validity  of  the  execution.— Collin  Conntr  Nat. 
Bank  v.  Satterwhite,  184  S.  W.  83& 

VIX.   8AIJB. 

(A)  ltaB«*r,   Ooadnst,  ValMlty,  wb4  C«b- 
flraaiaar  or  Vaeatlnv. 

<8=»2I6  (Ark.)  In  view  of  Const  art  19,  |  5, 
constable,  holding  over  where  no  soecessor  had 
been  elected  in  making  execution  sale  of  person- 
al property,  held  at  least  a  de  facto  officer,  aa 
that  the  sale  was  not  void. — Bank  of  Almyra  v. 
Laur,  184  S.  W.  S9. 

9=>220  (Ark.)  Execution  sale  of  soda  fountain, 
etc.,  conducted  in  front  of  the  door  of  tiie  houa« 
in  which  it  was  contained,  held  made  in  such 
proximity  as  to  satisfy  requirement  that  sale 
be  made  in  presence  of  property. — ^Baak  of 
Almyra  v.  Laur,  iSi  B.  W.  39. 
«=3258  (Tex.Civ.App.)  A  collateral  attack  on 
Oie  validity  of  an  execution  sale  by  interven- 
ing in  trespass  to  try  tiUe  could  not  effect  its 
avoidance  for  irregularities  and  defects  not  ap- 
parent on  the  face  of  the  proceedings,  and  snch 
right  of  intervention  does  not  prevent  a  soit 
to  restrain  seizure  on  writ  of  sequestration. — 
Lane  t.  Kempner,  184  S.  W.  1090. 

<B)  Title  SB«  RlKhto  of  Pnrehaser. 

9=9M8  (Tez.Civ.App.)  A  purchaser  of  proper- 
^  under  execution  sale  took  tiUe  subject  to  the 
incumbrance  of  vendor's  lien  notes  secured  by 
a  TaUd  vendor's  lien  on  rvoord  against  the  prop- 
erty.—Lane  V.  Kempner,  184  S.  W.  1090. 

VXXI.  BEXCBH. 

<e=»333  (Tez.Civ.App.)  An  execution  placed  in 
the  hands  of  an  officer  is  returnable  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  3730,  in 
30,  60,  or  90  davs  if  so  directed,  and  if  no  re- 
turn day  is  specified,  is  returnable  on  first  day 
of  next  term  of  court  whence  it  issued. — Peck  t. 
Murphy  ft  Bolau,  184  8.  W.  642. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Trusts;    Wills, 
«a>707;    Witnesses,  «s>139-149. 

n.  AFPOimraiEMT.  quaufioatxoh. 

Ann  TENURE. 

^asia  (Tez.Civ.Apn.)  The  appointment  of  a 
permanent  administratrix  without  a  formal  re- 
opening of  tile  court  after  adjournment  for  tlM 
day  is  not  void  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  8218.— Reeves  v.  Fuqoa,  184 
S.  W.  682. 

9S929(&)  (Ark.)  The  appointment  of  an  admin- 
istrator by  the  probate  court  is  conclusive  ot 
the  necessity  for  administration.— Chambers  ▼. 
Cunningham,  184  8.  W.  40. 

in.  ASSETS,  appraisaIh  and  in- 

VENTORT. 

«s»69  (Tenn.)  Under  Shannon's  Code,  (  4039, 

and  section  6027,  subd.  4,  while  county  court 
has  not  jurisdiction  of  petition  relating  to  sum 
omitted  from  inventory  as  independent  actiiMi, 
it  has  jurisdiction  thereof  as  suggestion  ot 
omission  from  inventory. — Black  v.  Black,  184 
8.  W.  27. 


Digitized  by 


Google 


1246 


INDBX-DIGBSX 


FalM  FvatMUM* 


nr.  OOIXBOnOH  AKD  KAXAOXSOENV 
OF  ESTATE. 

(A)   Ik  Ccmeral. 

4=>II4  (Ark.)  Where  uotee  and  «  moitc>£« 
were  executed  by  a  debtor  and  hia  wife  to  the 
creditor's  widow  and  her  son,  who  assigned  them 
to  the  creditor's  administrator,  the  maker  cuuld 
not,  in  the  administrator's  action  to  foreclose 
the  mortgage,  gnestion  Ms  authority  to  accept 
an  amignment  of  tb«  notta.— Ghamben  t.  Cub- 
ninghan.  184  &  W.  4Bi 

(B)  RemI  P*9pvrtT  •>'  I»ter«Bta  Therein. 

^»I39  (Ark.)  Under  Act  March  18.  1887 
(Laws  1887,  p.  00),  the  probate  court  cannot 
specifically  enforce  a  contract  for  the  convey- 
ance of  a-  homeeteed  made  only  by  deceased  in 
which  the  wife  did  not  join.--DUT«r  ▼.  Boutb, 
184  S  W   843. 

Under  Kirby's  Dig.  H  209-214,  a  parol  con- 
tract to  convey  land  made  by  decedent  cannot 
be  specifically  enforced  by  toe  probaM  court. 
.— W. 

(O)  Pe>ao»»l  rfvrtr. 

9=9 1 58  (Ark.)  Aa  adminltfrmtor  who  aells  chat- 
tels of  tne  estate  merely  leserring  title  as  se- 
curity does  so  at  his  own  peril,  and  is  respon- 
sible for  resulting  loss;  the  statute  (Kirby's 
Dig.  I  85)  directing  that  he  take  notes  with 
good  security  for  the  price. — Pierce  v.  Whipple, 
184  S.  W.  837. 

«s»l67  (Ark.)  The  purchaser  of  chattels  firem- 
an administrator  who  accepts  deliver]^  or  pos- 
session on  condition  that  he  shall  acquire  no  ti- 
tle until  payment  of  the  price  is  estopped  to  re- 
pudiate the  conditions  upon  which  the  deliv- 
ery is  made,  and  the  fact  that  only  a  security 
of  another  kind  is  authorized  by  statute  does 
not  benefit  the  purdiaser  or  his  vendee. — Pierce 
▼.  Whipple,  184  S.  W.  887. 

V.  AIXOWAyCES    TO    SUKVIVUO 

WZFBjRVBBAMX^,  OB 

OHIXiS&EK. 

«ss>l82  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914.  art  3420,  giving  creditors  hav- 
ing lieas  duly  signed  and  acknowledged  by  the 
husband  and  wife  a  lien  on  property  of  the  es- 
tate superior  to  the  right  of  the  wife  to  an  al- 
lowancek  does  not  apply  when  the  estate  is  in- 
■olvent— Newnom  v.  Hedeman.  184  S.  W.  298. 

VI.  AU.OWANOE  AKD  VAYMBHT  OF 

0X.AI1IS. 

(B)  PreseMtaHtta  and  Allovraaee. 

4S9234  (T».CiT.App.)  An  allowanca  of  claim 
on  approval  by  a  permanent  adminstratrix  is 
TaUd,  though  it  was  previously  allowed'  en  ap- 
proval by  the  same  person  acting  under  a  void 
appointmoit  a»  tempomry  aJministratrix.— 
Reeves  v.  Fuqua.  184  S.  W.  682. 

A  record  held  to  show  allowance  of  claims  dur- 
ing a  valid  permanent  administration  follow- 
ing a  void  temporary  administration.— Id, 

vnii  sAitB*  Ain>  omrvETAHCEs  vjs- 

IffiK  OBBBa  OF  GOURT. 

(B)  AvpIleatlAa  and  Order. 
4^>34ft  (Ky.)  The  failnre  of  the  commissioner 
to  offer  part  of  the  land  of  a  decedent  for  sale 
first  and  of  the  court  to  confirm  his  report  of 
sale  do  not  justify  vacating  the  order  for  sale. 
— Ramey  t.  Francis.  Day  8t  Co.,  184  S.  W.  380. 

Parties  before  the  court  whan  the  order  was 
entered  for  the  sale  of  decedent's  land  to  pay 
debts  cannot  vacate  the  order  for  dcfecta  in  the 
petitioB  or  proot— Id. 

Under  Ky.  Stat  |  3760,  an  order  for  the  sale 
of  a  decedent's  Innd  to  pay  debts  etumot  be  set 
aside  as  to  two  defendants  not  aetnally  served, 


bnt  shown  by  th«  return  to  have  been  served. 
-Id. 

A  purchaser  of  land  from  one  who  bought  it 
at  a  commissioner's  sale  of  decedent's  lands  to 
pay  debts  is  a  necessary  party  to  a  motion  to 
vacate  the  order  for  sale.— -Id. 

XI.  ACCOTJirriHO  and  SETTUEaCBNT. 
SettUms.    Opeaiav,    and    Re- 

▼le¥v. 


(B)  Maumar. 


«s>504(l)  (Ark.)  Under  Kirby's  Dig.  i  140,  ex- 
ceptions to  account  of  administrator  filed  within 
time  specified,  unless  withdrawn  by  the  except- 
ors, continued  until  the  account  was  finally 
passed  on.— Himes  v.  Sharp,  184  S.  W.  431. 
^s»SIO(l)  (Ark.)  Exceptors  to  account  of  ad- 
ministratrix, having  perfected  an  appeal  to  the 
circuit  court  and  filed  their  exceptions  in  the 
probate  court  as  required  within  the  time  provid- 
ed by  the  statute,  could  renew  such  exceptions 
or  amend  the  exceptions  already  tiled  in  the  cir- 
cuit court— Himes  v.  Sharp,  184  S.  W.  431. 
4=>5I0(6)  (Ark.)  Record  entries  oa  hearing  of 
exceptions  in  probate  court  to  the  account  of  an 
administratrix,  considered  together,  held  a  suf- 
ficient compliance  with  the  law  to  perfect  the 
exceptors'  appeal  and  entitle  them  to  have  it 
heard  in  the  circuit  court — Himes  v.  Sharp,  184 
S.  W.  431. 

EXEMPTIONS. 

See  Homestead. 

I.  HATUKE  AND  mEET. 

(A)   Nat  arc,    Greattom,    Dnratlon,    an  A   Kt- 
teet  ta  Creaeral. 

^ss>i  C^lean.)  Legislature  may  exempt  the  prop- 
erty of  a  fraternal  beneficiary  association  frwn 
the  claims  of  creditors  of  its  policy  holders  or 
beneficiaries  on  the  ground  of  public  policy. — 
Hamilton  Nat  Bank  v.  Amster,  184  S.  W.  S. 

(D)  lilablUtles    Bnforeeabla    Aacainat    Bx- 
enipt  Property. 

«=s76  (Ark.)  Judgment  for  plaintiff  for  costs 
in  suit  to  foreclose  a  Uen  upon  realty  held  a 
judgment  for  a  debt  on  contract  within  Kirby's 
Dig.  I  3006,  so  tba*  defendant  by  filing  his 
schedule  of  exempt  jwoperty  might  obtain  a 
supersedeas.— Kdwards  v  Thayer,  184  S.  W.  64. 
A  fee  biU  under  Kirby's  Dig.  (  8S28.  has  the 
force  of  an  execution  within  section  S006,  ex- 
empting certain  articles. — Id. 

EXPERT  TESTIMONY. 

See  Dvidenoe,  «=»S8&-042. 

EXTRINSIC  EVIDENCE. 

See  Bvideoce,  «s»S97-4«l. 


FACTORS. 


Sw  BcobetK 


FALSE  IMPRISONMENT. 

See  Maliciona  Prosecution. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  €=3l2S. 
^s>  1 1  (Ark.)  The  securing  by  false  pretenses  by 
a  mortgagor  from  his  mortgagee  of  the  rcleuse 
of  his  unrecorded  chattel  mortgage  constitutes 
an  offense  under  Kirby's  Dig.  I  IWO,  the  mort- 
gage being  effective  between  the  parties. — Jud- 
kins  V.  State,  184  S.  W.  407. 

The  securing  by  false  pr«tense8  by  a  mortgag- 
or from  the  mortgagee  of  the  release  of  the 
mortgage  constitutes  an  offense  under  Kirby's 
Dig.  I  1680,  although  the  debt  secured  by  the 
surrendered  mortgage  is  usurious. — Id. 
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«=b32  (Ark.)  An  indictment,  charging  defend- 
ant with  having  obtained  by  false  pretenses  the 
surrender  of  his  note  and  chattel  mortgage,  enum- 
erating the  j)roperty  covered  by  the  mortgage 
and  stating  its  value,  is  not  defective  as  failing 
to  allege  the  value  of  the  right  surrendered. — 
Judkins  v.  State,  184  S.  W.  407. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  limitation  of  Actions,  9=s>t27. 

FEDERAL  LAWS. 

See  Statutes,  «=3278. 

FEES. 

See  Attorney  and  Client,  «=9l48, 150. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s»18B. 

FELONIES. 

See  Jury,  «=»29. 

FENCES. 

See  Railroad*,  «3>361. 

FILING. 

See  Motions,  €=»06. 

FINDINGS. 


«s>S31,   1008-1022; 


See   Appeal   and   XSrror, 
Trial,  «s934S-362. 

FIREMEN. 

See  Municipal  Corporations,  ^=3200. 

FIRES. 

See  Arson ;   Railroads,  <S=»461,  482. 

FISH. 

See  Indictment  and  Information,  ^s»110. 
«=37(2)  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  3982,  although  the  orig- 
inal grant  from  the  Republic  of  Texas,  confirm- 
ed by  the  Legislature  of  the  state  of  Texas,  did 
not  give  the  exclusive  right,  grantee .  has  the  ex- 
clusive right  to  take  oysters  within  the  limits  of 
his  grant — North  American  Dredging  Co.  ▼. 
Jennings,  184  S.  W.  287. 

«=38  (Tex.Cr.App.)  Under  the  statute  prohibit- 
ing the  catching  of  fish,  except  by  hook  and  line, 
etc.,  and  prohibiting  certain  nets,  and  in  the  ab- 
sence of  any  such  limitation  in  the  statute  or  in 
any  act  of  Congress,  the  jurisdiction  of  the  state 
extended  to  the  catching  of  fish  in  the  Red  river, 
the  boundary  between  Texas  and  Oklahoma, — 
CarroU  v.  State,  184  S.  W.  508. 

FORBEARANCE 

See  Principal  and  Agent,  ^=>111. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Judgment,  «=>747. 

X.  GtVU.  XJABniTrS-. 

<S=>6(2)  (Mo.App.)  Under  Rev.  St  1909,  {  7677, 
the  merits  of  the  plaintiff's  title  cannot  be  in- 
quired into  in  an  action  of  forcible  entry  and 
detainer,  and  admission  of  evidence  thereon  is 
error  unless  pertinent  to  the  issue  of  ploiutiflTs 
possession. — Underwood  v.  City  of  Carutbers- 
ville.  184  S.   W.  486. 

€=>35  (Ma.App.)  Instruction  in  action  of  forci- 
ble entry  and  detainer  held  erroneous  for  predi- 
cating recovery    oa    insufficient    possession   by 


plaintiff.— Underwood  t.  Cfty  of  Camtlienville, 

184  S.  W,  48ft 

An  instruction  which  purported  to  cover  tlie 
entire  case  and  directed  verdict  for  plaintiff, 
without  requiring  a  finding  of  the  essential  ele- 
ments of  a  cause  of  action  for  forcible  entry 
and  detainer,  was  erroneous. — Id. 

FORECLOSURE. 

See  Chattel  Mortgages,  «=>274:  Mechanics' 
Uens,  «S9260;    Mortgages,  «=9353-^4ft 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=>686-861;   Railroads.  «=> 

FOREIGN  JUDGMENTS. 

See  Jndgmoit,  «=9818,  942. 

FOREIGN  LAWS. 

See  Statutes,  «=3288. 

FORFEITURES. 

See  Insonnce,  «=>832^-€85,  766. 

FORGERY. 

See  Criminal  Law,  «s»372,  784. 
«s»7(2)  (Tex.Cr.App.)  Under  Pen.  Code  1011, 
arts.  £^826,  029,  m,  033,  Rev.  St  1011,  arts. 
2750-2761,  Act  March  6,  1011,  the  county  su- 
perintendent who  drew  a  check  for  school  funds 
and  then  wrongfully  signed  the  name  of  the 
payee,  held  guilty  of  forgery.— Carrell  v.  State, 
184  S.  W.  217. 

•S=>I2(4)  (Tex.Cr.App)  Under  Pen.  Cbde  1911, 
arts.  924r-926,  020,  031,  ,933,  the  county  super- 
intendent who  drew  a  check  for  school  funds, 
which  check  was  invalid  and  then  wrongfully 
signed  the  name  of '  the  payee,  held  guilty  ol 
forgery.— CarreU  v.  State,  184  S.  W.  217. 
«=>29(3)  (Tex.CrApp.)  An  indictment  charnng 
accused,  as  county  superintendent  of  public 
schools,  drew  a  check  and  forged  the  name  of  the 
payee  is  insaffieient,  in  the  absence  of  an  in- 
nuendo showing  that  in  drawing  snch  check  be 
was  acting  in  his  ofiidal  capacity  as  county 
superintendent  of  public  instruction. — Carrell  t. 
State,  184  S.  W.  217. 

®=>29(4)  (Tei.Cr.App.)  An  indictment  charging 
that  the  defendant  knowingly  passed  a  check 
against  an  available  school  fund  with  a  forged 
indorsement  of  the  payee's  name,  which  did  not 
show  that  the  check  was  legally  drawn,  is  in- 
sufficient—CarreU  V.  State,  184  S.  W.  100. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «=3l77. 

FRANCHISES. 

See  Corporations,  4=»31. 

FRAUD. 

See  Arbitration  and  Award,  4=s>64;  BiOa  and 
Notea,  «s»520:  Building  and  Loan  Associa- 
tions, 4s926;  Corporationa,  «s»80:  Dam- 
ages, «=»62,  210 ;  False  Pretenses ;  Fraudu- 
lent Conveyances;  Judgment,  <{•■  j  tlS ;  Lim- 
itation of  Actions,  ^3»37,  100;  Principal  and 
Surety,  <=>30;  Reformation  of  Instruments, 
«S320:    Sales.  «=>38. 

I.  DECEPTION   CONSTtnmXO 

THAXm,  AMP  I.IABIUTT 

THEREFOB. 

«s>l3(9  <T».OiTApp.)  That  defendant's  ac«nt 
in  effecting  a  sale  of  land  honestly  beiieved  a. 
well  drilled  would  produce  sufficient  water  to 
irrigate  the  land  will  not  prevent  pUintilF  from 
recovering  damages,  the  representation  iieing  un- 
true.—Zavala  Land  &  Water  Oo,  t.  Tolbert,  IV 
a  W.  528. 
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<ss>2«  (Tez.Ctr.App.)  Plidnttff  ehaieect  -witk 
knowledge  of  the  falaity  of  the  statements  of 
the  agent  of  defendant  loan  society  before  she 
acted  upon  them  in  the  making  of  a  loan  con- 
tract, held  to  have  no  action  for  damages  against 
the  society  for  the  agent's  alleged  fraud. — Na- 
tional Equitable  Soc  of  Belton  v.  Camp,  184 
8.  W.  589. 

«s»22(l)  (Mo.App.)  Defendant,  kno^n^ng  that 
in  making  a  loan  upon  a  security  by  trust  deeds 
plaintiff  relied  upon  his  representations  and  did 
not  investigate  the  value  of  the  security,  could 
not  claim  that  plaintiff's  neglect  to  investigate 
was  the  proximate  cause  of  his  loss.— Kennish 
V.  Safford,  184  B.  W.  923. 

H.  ACTXOH8. 

(A)  RlflTbta  ot  Action  and   Oefenaeo. 

4=935  (Mo.App.)  The  buyer  of  a  motion  picture 
theater  whose  vendor  was  guilty  of  fraud  did  not 
waive  the  fraud  by  leasing  the  outfit  to  a  third 
person. — Harmon  v.  Dickerson,  184  S.  W.  139. 

(B)   PartleB   and   Pleadln*. 

«s»49  (Tex.Giv.App.)  In  suit  against  loan  so- 
ciety if  treated  as  one  for  damages  for  deceit 
of  its  agent  inducing  pliuntift  to  enter  Into  a 
loan  contract,  plaintiff  held  not  entitled  to  re- 
cover, where  he  did  not  allege  and  prove  facts 
enabling  the  court  to  measure  his  damages.— 
National  EnnitaUe  Soa  of  Belton  v.  Carpen- 
ter, 184  S.  W.  685. 

(O  Bvldenee. 

«=>50  (Tex.Qv.App.)  In  a  suit  to  recover  the 
sum  paid  to  the  defendant  loan  society  under 
an  agreement  for  a  loan,  plaintiff  had  the  bur- 
den of  proving  that  he  was  entitled  to  the  re- 
lief sought.— National  Equitable  Soc.  of  Belton 
V.  Dunnington,  184  S.  W.  590. 
4=958(1)  (Mo.App.)  The  di£Sculty  of  proving 
fraud  does  not  dispense  with  the  n;ecessity  of 
proof,  and  where  all  the  evidentiary  facts, 
when  properly  pieced  together,  enable  the  court 
to  perceive  the  fraud,  the  showing  is  sufficient. 
—Kennish  v.  Safford,  184  S.  W.  923. 
«=58(1)  (Tex.Giv.App.)  In  a  suit  to  recover 
the  sum  paid  to  the  defendant  loan  society  un- 
der an  agreement  for  a  future  loan  aa  damages 
from  the  fraudulent  representations  of  its  agent, 
evidence  held  insufficient  to  sustain  a  judgment 
for  the  plaintiff.— National  Equitable  Soc.  of 
Belton  V.  Dunnington,  184  S.  tv.  590. 
4=»58(4)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages for  misrepresentations  in  effecting  a  sale  of 
land,  evidence  held  to  warrant  a  finding  that  the 
purchaser  did  not  rely  on  his  independent  in- 
vestigations, but  on  the  representations.— Za- 
vala l/ancl  &  Water  Co.  v.  Tolbert,  184  S.  W. 
523. 

(D)  DamaKes- 

4=s>59(l)  (MoAiPp.)  The  buyer  of  a  motion  pic- 
ture theater  tmder  misrepresentations  that  the 
seller  had  the  right  to  assign  hia  lease  and  as 
to  the  daily  receipts  of  the  show,  could  recover 
the  amount  paid  in  cash  and  on  his  notes,  with 
legal  interest  from  payment. — Harmon  v.  Dick- 
erson, 184  S.  W.  139. 

4=360  (Mo.App.)  The  buyer  of  a  motion  picture 
theater,  induced  thereto  bj  the  misrepresenta- 
tions of  the  seller  as  to  his  right  to  assign  the 
lease  and  as  to  the  receipts  of  the  show,  could 
recover  the  benefit  of  his  bargain  as  an  element 
of  damages,  In  addition  to  the  price  paid,  un- 
less the  loss  of  business  arose  from  the  buyer's 
lack  of  skill,  experience,  or  industry. — Harmon 
V.  Dickerson,  184  S.  W.  139. 

(B)  Trial,  Jadvntent,  and  Review. 

4=s>64(l)  (Tex.Civ.App.)  In  a  suit  for  fraud  and 
false  representations,  where  there  was  ample 
evidence  to  sustain  plaintiff's  allegations  there- 
of, and  to  show  that  he  suffered  damage,  the  is- 


sues were  for  the  jury  under  proper  instructiom. 
-Vadcn  V.  Buck.  184  S.  W.  SIST 

4=365(1)  (Mo.App.)  In  an  action  for  fraud  com- 
mitted by  the  seller  of  a  motion  picture  theater, 
instruction  on  damages  hdd  erroneous  as  fixing 
plaintiffs  success  with  the  show  as  the  only 
criterion  for"  judging  what  the  receipts  should 
have  been  tmder  defendant's  representations. — 
Harmon  v.  Dickerson,  184  S.  W.  189. 

4=>65(1)  (Mo.App.)  In  action  for  fraudulent 
representations  as  to  value  of  trust  deeds  of- 
fered as  collateral  security  for  loan  by  plaintiff, 
instruction,  permitting  plaintiff  to  recover  if 
defendant  did  not  join  the  conspiracy  at  first, 
held  not  objectionable,  as  broadening  the  issues 
tendered.— Kennish  v.  Safford,  184  S.  W.  923. 

4=»66  (Tex.Civ.App.)  In  an  action  for  damages 
for  misrepresentations  in  effecting  a  sale  of  land, 
finding  by  the  jury  as  to  the  actual  value  of  the 
land  held  warranted  under  the  evidence,  though 
not  in  accordance  with  the  exact  estimates  of 
the  parties.- Zavala  Lend  &  Water  Co.  v.  Tol- 
bert, 184  S.  W.  623. 

FRAUDS,  STATUTE  OF. 

VI.   REAI.  PROFERTT  AND   ESTATES 
AND   INTERESTS   THEREIN. 

4=>60(1)  (Tex.Civ.App.)  In  action  to  enjoin 
obstruction  of  alley  or  way,  testimony  of  plain- 
tiff as  to  grantor  8  statement  that  he  wanted 
the  alley  kept  open  held  not  inadmissible  as 
seeking  to  establish  an  easement  by  parol. — 
MUes  V.  Bodenheim,  184  S.  W.  633. 
4=>72(2)  (Ark.)  A  parol  sale  of  growing  crops  is 
valid.— Stuttgart  Rice  Mill  Co.  v.  Reinsch,  184 
S.  W.  -886. 

Vin.   REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

4=s>ll8(4)  (Tex.Civ.AppJ  Under  the  statute  of 
frauds,  Bev.  St  art  3966,  agreement  for  sale 
of  realty  need  not  be  contained  in  one  instru- 
ment, but  may  take  the  form  of  telegrams,  if, 
read  as  one,  they  present  a  concluded  contract. 
— lionginotti  v.  McShane,  184  S.  W.  598. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVAI.ID. 

(C)  Property  and  RIarI>tB  Tranaf erred. 

4=947  (Tex.Civ.App.)  A  sale  by  one  formerly  in 
the  jewelry  business  who  at  the  time  had  with- 
drawn therefrom,  and  who  had  mortgaged  the 
goods  and  segregated  them  from  his  stock  ill 
trade,  was  not  a  sale  in  the  "usual  course  of 
trade"  within  the  Bulk  Sales  Act — ^Krower  v. 
Martin,  184  S.  W.  511. 

Where  goods,  having  been  segregated  from 
the  main  stock,  are  mortgaged  and  possession 
delivered  to  the  mortgagees,  the  Bulk  Sales  Law 
does  not  apply. — Id. 

The  Bulk  Sales  Law  does  not  apply  to  a  sale 
of  goods  segregated  from  a  stock  in  trade  by 
the  owner  who  was  formerly  a  merchant,  but 
who  at  the  time  of  a  sale  was  a  farmer. — Id. 

(K)   ConHideratlon. 

4=>95(6)  (Tez.Civ.App.)  Subsequent  creditors 
cannot  attack  a  gift  of  live  stock  to  the  wife  on 
the  ground  that  it  was.  only  in  pursuance  of  an 
antecedent  agreement,  which  was  invalid,  where 
it  was  actually  a  gift  of  things  in  esse.^Amend 
V.  Jahns,  184  S.  W.  729. 

(F)  Confidential  Relations  ot  Parties. 

4=»>I04(6)  (Ark.)  A  ytite  whose  claim  to  per- 
gonal property  under  a  bill  of  sale  from  her  hus- 
band was  not  in  good  faith,  or  who  permitted 
him  to  hold  the  property  ont  to  creditors  as  his 
ow^n,  could  not  claim  it  as  against  such  creditors 
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who  might  enforce  tbelr  clalma  by  ezeoatiaa.— 
Bank  of  Almyra  t.  LaiTir,  184  S.  W.  80. 

n.  KIOHT8  AMD  XJEABIX.ITini  OV 
PARTIES  An>  PUBOHASSB8. 

(A)  Orlstnal  PArtiea. 

«s>i82((n  (Tez.(My.App.)  Parchaaer  of  atodi  of 
mercbandiae  not  complying  with  Bulk  Sale*  Law 
hM  constructive  trustee  for  creditors  to  extent 
of  merchandise  purchased. — Barcus  t.  Parlln- 
Orendorf  Implement  Co.,  184  S.  W.  640. 

(D)  Bona  Fide   Pnrebaacm  (ram   Uranteo* 

9=»I98  (Ark.)  Although  prior  oonTeyances  of 
property  may  have  been  made  to  defraud  cred- 
itors, the  defendant,  having  no  knowledge  of, 
and  being  in  no  way  connected  therewith,  end 
having  no  knowledge  that  his  grantor  waa  in- 
debted to  any  one,  would  be  protected  as  an  in- 
nocent purchaser  for  value. — ^Adcer  v.  Devore, 
184  S.  W.  852. 

«=3l99  (Ark.)  Defendant's  title  under  a  deed, 
recorded  after  a  sheriff's  deed  not  directly  in 
line  of  his  title,  and  therefore  not  coostrnctive 
notice  to  him,  was  superior  to  that  of  the  gran- 
tee under  the  sheriflfa  deed. — ^Acker  v.  Devore, 

184  s.  w.  snz. 

Mere  constriictlve  notice  of  a  sheriff's  deed 
and  a  quitclaim  deed  by  the  grantor  tberenuder 
ia  insufficient  to  put  a  subsequent  grantee  on 
notice  of,  or  make  him  in  privy  with,  convey- 
ances made  by  the  former  owners  to  defraud 
creditors. — ^Id. 

in.  BElOiDIES   OF  GREDITOBB  AKB 
FtTBCHASEItS. 

(B)  Remedies    on    Ctround    of    NoIIlty    ot 
Tranafer. 

®=>229  (Tex.Civ.App.)  The  purchasers  from 
one  who  sells  without  compliance  with  the  Bulk 
Sales  Law  are  liable  in  garnishment  to  his  cred- 
itors for  the  goods  or  their  proceeds  if  resold. — 
Mayfield  Co.  v.  Harlan  &  Harlan,  184  S.  W. 
813. 

(B)   Parties  aad  Proeesa. 

«s>255(l)  (Tez.Ciy.App.)  In  creditor's  suit  on 
theory  that  note  was  delivered  in  trust  for 
payees'  creditors,  payees  who  had  transferred 
the  note,  held  necessary  parties.— Barcus  t.  Par- 
Un-Orendorf  Implement  Co.,  184  S.  W.  640. 

(K)   Dlaposltlon   of  Property  or  Proceeds. 

4=3318  (Tex.CivApp.)  S.  selling  in  violation  of 
the  Bulk  Sales  Law  to  M.,  and  M.  retielling  to 
N..  and  taking  his  note,  S.'s  creditors  cannot 
subject  to  their  debts  both  the  note  and  the 
goods.— Mayfield  Co.  v.  Harlan  &  Harlan.  184  S. 
W.  813. 

0=9322  (Tex.Civ.App.)  One  who  in  making  a 
purchase,  void  because  in  violation  of  Bulk 
Sales  Law,  as  consideration  releases  the  seller's 
debt  to  him,  cannot  revive  it,  so  as  to  share 
with  the  seller's  other  cre<]itors. — Mayfield  Co.  v. 
Harlan  &  Harlan,  184  S.  VV.  313. 

FUNDAMENTAL  ERROR. 

See  Judgment,  «:=>266. 

FUTURE  ADVANCES. 

See  Chattel  Mortgages,  .4=922. 

GAME. 

See  Fish. 

<e=»7  (ArkO  Kirby's  Dig.  t  8618,  as  Amended 
by  T^aws  1905,  p.  12n.  prohibito  the  sale  of  wild 
ducks.— Crabtree  v.   State.  184  S.  W.  430. 

GARNISHMENT. 

See  Attachment;    Execution;   Fraudulent  Con- 
Tsyances,  4s»2a8.  i 


TW 


n.  pzoMMra  Ajn>  v» 
ntJT  TO  ttAsunn: 

4=»38  (Ark.)  A  debt  evidenced  by  a  negotiable 
certificate  of  deposit  is  not  subject  to  gamisb- 
ment — Union  State  Bank  of  Shawnee,  Okl.,  v. 
First  Nat.  Bank  of  Huntsville,  Ark.,  184  & 
W.  411. 

m.  mocEEDmcw  vo  pboocbs. 

^»8l(l)  (Ark.)  Debt  merged  in  a  Judgment  is 
one  state  is  not  subject  to  garnishment  in  an- 
other state.— Detroit  Fire  &  Marine  Ins.  Co.  t. 
Stewart,  184  S.  W.  438. 

IV.  WBIT  OR  svMMoira  AKB  ironoB, 

8EBVICS.  AHX>  BETURM. 

«=»93(Tex.Civ.App.)  Under  Bev.  St.  1911, 
arts.  27o,  276,  284,  287,  writ  issued  to  garnishee 
held  faulty  and  calculated  to  mislead  the  gar- 
nishee.-^ones  Hardware  ft  Furniture  Co.  t. 
Gunter,  184  S.  W.  842. 

VI.  PROCEEDINGS    TO    SUPPORT   OB 
ENPOBOE. 

«3>fM  (Mo.Ai>p.)  Id  garnishment  proceedings 
by  divorced  wife  of  city  salesman  of  garnishee, 
evidence  held  sufficient  to  justify  finding  that 
the  garnishee  connived  to  defeat  the  wife's 
rights  by  employing  the  salesnian  through  an 


arrangement  to  pay  salary  in  advance.— Tnem- 
ler  V  St.  Louis  Coffe 
1165,  1166 


ler  V  St.  Louis  Coffee  &  Spice  Mills,  184  S.  W. 


172  (Ark.)  Instruatioa  that  the  jury  might 
find  against  the  garnishee  in  the  amount  of  his 
indebtedness  to  defendant  not  exceeding  the 
amount  of  plaintiff's  recovery  held  not  errone- 
ous, as  permitting  a  recovery  against  garnishee 
for  more  than  he  owed. — Weatherly  v.  Stane, 
184  S.  W.  41. 

4=>I78  (Tex.Civ.App.)  A  garnishee  having  ap- 
peared by  answer,  wluch  was  stricken,  no  com- 
mission was  required  to  take  his  answer. — Jones 
Hardware  &  Furniture  Co.  v.  Gunter,  184  8.  W. 
342. 

Under  Kev.  St.  1911,  arts.  281,  292,  garnishee 
corporation  which  without  willful  neglect  and 
through  oversight  failed  to  answer  writ  held  en- 
titled to  have  default  judgment  set  aside,  with 
permission  to  answer.— Id. 

IX.  OPERATIOH  AND  EFFECT  OP 

OABNISHMEMT.  JTrDOMEITT, 

OB  PAYMENT. 

9=9235(1)  (Ark.)  Judgment  in  garnishment  of 
D.  as  debtor  of  S.  individually.  Is  not  res  jndi- 
cata  in  an  action  by  S.  as  trustee,  against  D., 
the  issues  being  different. — Detroit  Fire  &  Mmt 
rine  Ins.  Ca  v.  Stewart,  184  S.  W.  43& 

XI.  WBONaFDI.  GABinSHMEKT. 

4=>250  (Tez.CSv.App.)  Damages  for  wrongful 
garnishment  do  not  include  an  amooat  lost 
through  inability  to  ship  cotton  seed,  whereby 
the  garnishment  deitendant  would  have  realized 

Srotits.— Stafford  ▼.   Patterson  ft  Kelson,   184 
.  W.  1095. 

GIFTS. 

See  Husband  and  Wife,  «=>^yk. 
£.  INTEB  VTVOS. 

4=>25  (Mo.)  A  parol  gift  of  land  does  not  «>- 
title  the  donee  thereto  unless  he  took  possession 
under  the  gift— Kille  v.  Gooch,  184  8.  W.  USa 

GOOD  FAITH. 

See  Bills  and  Notes,  4=9497,  525;   Fraudulent 
Conveyanoes,  4=>198. 

GRAND  JURY. 

See  Indictment  and  Information. 

4=>I0  (Ark.)  The  entry  upon  the  record  of  tite 

court,  instead  of  oa  the  Judge's  docket,  of  an 
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order  directiitg  the  gheriff  to  sammons  a  ipeoial 
grand  jury  to  inTestigate  an  offense  committed 
*r  discovered  after  discharge  of  the  grand  jury, 
was  a  substantial  compliance  with  the  statute. 
— Breysacher  v.  State,  184  S.  W.  433. 

Order  directing  sheriff  to  summons  special 
grand  jury  held  valid,  though  designated  as  a 
scire  facias  instead  of  a  venire  facias. — Id. 

That  an  order  for  a  special  grand  jury  was 
directed  to  the  clerk  Instead  of  the  sheriff  held 
not  to  invalidate  an  indictment  found  by  the 
grand  ^y  which  was  properly  summoned. — Id. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

H.   CONSTRUCTION  AHD  OPERATION. 

<S=>38(2)  (Tex.Cnv.App.)  A  written  guaranty  of 
payment  for  merchandise  limited  in  amount 
held  a  continuing  one  which  rendered  the  guar- 
antors liable,  though  the  principal  had  paid 
more  than  the  amount  limited. — WoeUel  v.  Ko- 
tan  Grocery  Co.,  184  S.  W.  803. 

The  liability  under  a  guaranty  will  be  con- 
strued as  continuing  when  it  is  evident  the  ob- 
ject was  to  give  a  standing  credit  to  the  prin- 
cipal debtor  to  l>e  used  from  time  to  time. — Id. 

m.  DISCHARGE  OF   OVARANTOR. 

4=>6I  (Xez.Civ.App.)  One  who  signed  a  writ- 
ten guaranty  expressly  anthorizinx  the  exten- 
sion of  time  for  payment  is  not  released  by  the 
taking  of  additional  security  as  a  consideration 
for  such  extension. — ^Woelfei  t.  Rotan  Grocery 
Ca,  184  S.  W.  803. 

GUARDIAN  AND  WARD. 

See  Homestead,  ^=381. 

II.   APFOINTBIENT,    QVAI.IFI0ATION, 
AND  TENURE  OF  GUARDIAN. 

€=3 1 3(4)  (Mo.App.)  In  a  proceeding  to  have  a 

fuardian  appointed  for  two  minors  under  Rev. 
It.  1900,  I  406,  providing  for  guardianship, 
evidence  that  their  father  and  his  present  wile 
had  shown  good  character  since  their  marriage 
and  were  taking  good  care  of  the  minors  held 
to  snpport  |i  verdict  that  the  father  was  a  fit 
and  competent  person  to  act  as  guardian. — 
Perry  v.  Reed,  184  S.  W.  902. 

rV.  SAUBS  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

4=>8I  (Tex.Giv.Ain>.)  In  the  absence  of  con- 
trary proof,  every  fact  necessary  to  support  the 
authority  of  the  county  court  to  make  an  order 
of  sale,  directing  a  guardian  to  sell  the  ward's 
land,  and  to  connrm  the  sale,  must  be  presumed. 
— Finley  v.  Wakefield,  184  S.  W.  755. 
^998  (Tex.C5v.App.)  Payment,  by  the  buyers 
of  lands  of  minors  from  their  guardian,  in 
cash  instead  of  part  in  cash  and  part  by  note, 
held  a  consummation  of  the  sale  as  reported  to 
the  court  and  confirmed  by  it,  giving  the  pur- 
chasers titlc-^Finley  v.  Wakefield,  184  S.  W. 
755. 

«=>I08  (Tex.Civ.App.)  Where  a  county  court 
ordered  the  sale  by  a  guardian  of  her  wards' 
lands,  snch  sale,  and  its  confirmation,  passed 
title,  subject  only  to  the  payment  of  the  pur- 
chase money,  leaving  no  title  in  a  ward  or  her 
bnsband.— Finley  v.  Wakefield,  184  S.  W.  755. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

^>22(2)  (Mo.App.)  Where  a  special  judge  com- 
mitted  petitioner  without  authority,  tie  validity  ' 


of  the  detention  may  be  determined  on  habeas 
corpus.— Bx  parte  llsh,  184  S.  W.  479. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  €=>1029-1072 ;  Criminal 
Law,  «=9ll66i^-1173;  Homicide,  «=>340, 
341 ;   New  Trial,  <8=»27. 

HEALTH. 

See  Injunction,  ®=»74;  Schools  and  School 
Districts,  «=9l58. 

I.  BOARDS   OF  HEAI.TH   AND   SANIv 
TARY  OFFICERS. 

<&=6  (Ky.)  Under  Ky.  St.  U  2049,  2055,  held, 
that  county  board*  of  health  may  exercise  the 
authority  conferred  upon  them  without  the  ad- 
vice or  consent  of  the  staie  board.— Board  of 
Trustees  of  Highland  Park  Graded  Common 
School  Dist  No.  48  v.  McMurtry,  184  S.  W. 
390. 

The  discretion  lodged  in  boards  of  health  in 
the  exercise  of  their  powers  will  not  be  inter- 
fered with,  unless  plainly  abused. — Id. 

n.   REOUI.ATIONS  AND  OFFENSES. 

<&=>23  (Ky.)  What  shall  be  done  to  prevent  epi- 
demic and  how  it  shall  be  done  held  within  the 
discretion  of  boards  of  health,  though  they  can- 
not act  unreasonably  or  arbitrarily.— Board  of 
Trustees  of  Highland  Park  Graded  Common 
School  Dist.  No.  46  v.  McMurtry,  184  S.  W. 
390 

HEARING. 

See  Appeal  and  Elrror,  ^=3818. 

HEARSAY  EVIDENCE 

See  Criminal  Law,  «=3419,  420;  EMdence,  «=3 
817. 

HEAT. 

See  darners,  <S:=>290,  320,  330. 

HEIRS. 

See  Descent  and  Distribution;  Wills,  «=»506. 

HIGHWAYS. 

See  Bridges ;  Counties,  «=»98,  151 ;  Mechanics' 
Liens,  €=>34;  Municipal  Corporations,  €=» 
647,  648,  759-«21;    Railroads,  <S=>253. 

IV.  TAXES,  ASSESSHENTS,  AND 
WORK  ON  HIGHWAYS. 

<8=»I25  (Ky.)  Ky.  St.  i  4308,  authorizing  a  levy 
of  30  cents  for  highway  purposes  held  invalid 
in  so  far  as  it  authorizes  a  levy  in  excess  of  the 
20  cents  provided  for  by  Const  I  157a.— Cleary 
V.  Pieper,  184  S.  W.  4. 

HOMESTEAD. 

See  Bxemptions. 

I.   NATURE,  ACQUISITION,  AND 
EXTENT. 

(O)    A.caaisttion  and  Batabllahment. 
Q=>56  (Tex.)  After  the  wife's  insanity,  the  hus- 
band may  abandon  the  homestead  and  in  good 
faith  acquire  a  new  one.— Pierce  v.  Gibson,  184 
S.  W.  602. 

(D)  Property  ConstltntluK  HomcBtead. 
^s>8l  (Tex.Civ.App.)  When  a  guardian's  sale 
of  land  to  husband  and  wife  was  confirmed  by 
the  county  court,  the  title  vested  substantially 
in  the  purchasers,  who,  before  delivery  of  deeds 
by  the  guardian  and  a  ward,  acquired  such  an 
interest  that  they  could  impress  a  homestead 
upon  it.— Finley  v.  Wakefield,  184  S.  W.  755. 
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<B)  UaHlUUM    Eaforeeable    Asstast 
HfMmeatead. 

9=»96  ^ex.Civ.App.)  A  purchase-money  note, 
stipulatiner  for  the  payment  of  attorney's  fees, 
creates  a  lien  upon  the  land  for  the  fees,  which 
cannot  be  defeated  by  the  subsequent  eafablish- 
ment  of  a  homestead. — ^Finley  v.  Wakefield,  184 
S.  W.  755. 

Under  the  Constitution,  protecting  the  home- 
stead, except  for  th«  purchase  money,  etc., 
original  purchase-money  note,  and  the  note 
renewing  it,  which  stipulated  for  attorney's 
fees,  the  latter  being  executed  subsequently  to 
the  fixing  of  the  buyers'  homestead  on  the  land, 
did  not  create  a  charge  for  the  fees  thereon. 
-Id. 

HZ.  KIOHTS   OF  SUKVIVIMO  HVB- 

BAXD,  WXFE,  OHTT.nRBlf, 

ORHEOUi. 

«s»l4l(l)  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
nrt.  3422,  express  liens  on  homestead  give  way 
to  rights  of  widow,  unless  within  exceptions  in 
section. — Investors'  Mortgage  Security  Co.  v. 
Newton,  184  S.  W.  291. 

That  express  lien  was  created  on  land  before 
maniage  of  owner  does  not  aSect  priority  of 
claim  of  widow  of  insolvent  to  homestead. — Id. 
«=>I42(1)  (Aik.)  A  minor  child,  inheriting  a 
homestead,  has  two  separate  and  distinct  es- 
tates in  the  homestead  existing  at  the  same  time 
and  incapable  of  merger,  namely,  homestead 
and  Inheritance,  one  of  which  may  be  alienated 
and  the  other  reserved.— iShapard  v.  Mixon,  184 
S.  W.  399. 

Inheritors  of  a  homestead  from  their  mother, 
who  repudiated  their  father's  lease  and  sued 
the  leasee  for  rents,  could  recover  only  the  net 
rental  value  of  the  premises. — Id. 

The  rental  value  of  homestead  lands  inherited 
from  their  mother  by  children  who  repudiated 
their  father's  lease  thereof  and  sued  tlie  lessee 
for  rents  was  not  necessarily  to  be  determined 
by  ascertaining  the  gross  amount  of  the  rents 
received  hy  the  father's  lessee,  but  the  amount 
so  received  afforded  some  evidence  of  Uie  rental 
value  of  the  land,  though  not  conclusive.— Id. 

In  an  action  by  children,  who  inherited  from 
their  mother  a  homestead  and  repudiated  their 
father's  lease  thereof,  to  recover  rents  from  the 
father's  lessee,  the  burden  was  on  plaintiffs  to 
offer  proof  of  the  net  rents  received  by  the  les- 
see, after  deducting  taxes  and  the  reasonable 
cost  of  necessary  repairs,  or  proof  of  the  rental 
value  regardless  of  the  amounts  actually  re- 
ceived.— id. 

Inheritors  of  a  homestead  from  their  mother, 
who  repudiated  their  father's  lease  and  sued  the 
lessee  for  rents,  could  not  recover  the  full  rents 
received  by  him  where  he  had  made  necessary 
expenditures  for  repairs  and  taxes. — Id. 

In  an  action  by  inheritors  from  their  mother 
of  a  homestead  who  repudiated  their  father's 
lease  and  sued  the  lessee  for  rents,  evidence  held 
sufficient  to  warrant  the  chancellor's  findin? 
that  the  true  r^ital  value  of  the  land  was  $106. 
—Id. 

(S=»I42(1)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  3422,  express  liens  on  homestead  give  way 
to  rights  of  children,  unless  within  exceptions  in 
section.- Investors'  Mortgage  Security  Co.  v. 
Newton,  184  8.  W.  291. 

That  express  lien  was  created  on  land  before 
marriage  of  owner  does  not  affect  priority  of 
claim  of  children  of  insolvent  to  homestead. — Id. 
«=9l43  (Ark.)  Under  Kirby's  Dig.  J  3902,  a 
widow  cannot  impress  any  lands  with  home- 
stead character  or  abandon  the  homestead  as 
against  the  rights  of  the  minor  children.— Rus- 
Bril  v.  Suddoth,  184  S.  W.  842. 
^=9 1 46  (Ark.)  A  girl  over  18  can  convey  her 
interest  in  the  homestead  derived  from  a  de- 
ceased parent— Shapard  v.  Mixon,  184  S.  W. 
399. 

Under  the  Constitution,  providing  that  minor 
children  shall  enjoy  homestead  premises  wheth- 


er in  possession  or  not,  conveyance  of  their  sep- 
arate interests  by  two  of  three  minors  deriving 
a  homestead  from  their  deceased  mother  kM 
not  an  abandonment  giving  the  other  a  right  of 
action  against  the  father's  lessee  for  rents. — Id. 
(8=3 1 53  (Ark.)  Under  Kirby's  Dig.  |  734.  touch- 
ing passing  to  the  grantee  of  a  grantor's  after- 
acquired  title,  where  a  hnsband  leased  his  de- 
ceased wife's  homestead  from  a  definite  date  to 
another,  the  decree,  in  his  children's  suit  to  re- 
cover rents,  extending  the  original  lease  to  make 
it  begin  on  the  date  of  the  expiration  of  the 
homestead  right  of  the  youngest  child,  keld  im- 
proper.—Shapard  V.  Hixon,  184  S.  W.  399. 

V.  PROTECTION   AND  ENTOBCE- 
MENT  OF   BIGHTS. 

«E92I4  (Ark.)  The  burden  is  on  plaintiffs  to 
prove  that  land  which  they  seek  to  recover  from 
the  purchaser  at  the  administrator's  sale  was 
in  fact  the  homestead  of  their  fatlier. — ^Russell 
T.  Suddoth,  184  S.  W.  842. 

In  an  action  by  children  to  recover  the  home- 
stead of  their  father,  evidence  that  the  widow 
had  claimed  and  was  allowed  a  different  home- 
stead is  admissible. — Id. 

^=»2I6  (Ark.)  An  instructl<Ki  held  to  mean 
that  the  widow  could  claim  the  homestead,  on 
behalf  of  the  children  and  have  it  set  aside,  not 
that  she  could  select  it  for  them  out  of  the  de- 
cedenea  lands.— Ruasell  v.  Suddoth,  184  8.  W. 
842. 

HOMICIDE. 

See  Criminal  Law,  «=>507,  770.  775;  libei  and 
Slander,  4s»7. 

m.  MANBXUklTOHTEB. 

9=933  (Ky.)  To  constitute  the  crime  of  volun- 
tary manslaughter,  it  must  appear  that  accna- 
ed  intentionally  killed  another  in  sudden  heat 
and  passion,  or  in  a  sudden  affray,  without 
previous  malice. — Curtis  v.  Commonwealth,  184 
a  W.  U05. 

V.  EXC1TSABI.E  OB  J1T8TIFIABI.E 
HOaaOIDE. 

^ss>  1 1 5  (Ky.)  To  justify  a  homicide  on  grounds 
of  self-defense,  it  must  appear  that  when  ac- 
cused committed  the  homicide  there  waa  an  im- 
pending danger  or  there  appeared  to  him,  in  the 
exercise  of  a  reasonable  judgment,  to  be  an  im- 
pending danger.— Curtis  v.  Commonwealth,  l84 
S.  W.  1105. 

€=>II8(2)  (Tex.Cr.App.)  Where  one  armed  with 
a  shotgun  is  pursued  by  another  who  he  knows 
is  unarmed,  ft  is  his  duty  to  retreat  or  to  use 
any  other  means  to  prevent  an  injury  to  him- 
self, rather  than  to  kill  the  pursuer. — Lake  v. 
State,  184  8.  W.  213. 

TI.  INDICTMENT  AND   INFOBXA- 
TION. 

^=9 1 42(5)  (Ark.)  Evidence  in  homicide  k«U  aniB- 
cient  to  warrant  a  finding  by  the  jury  that  de- 
fendant and  deceased  were  as  well  known  by  the 
name  "Wood,"  used  in  the  indictment,  as  hy 
their  true  name,  "Woods,"  preventing  a  fatal 
variance.— Woods  v.  State,  184  S.  W.  409. 

Vn.  EVIDENCE. 

(B)  AduisstblUty  In  General. 

9s>l56(l)  (Ark.)  In  a  prosecution  for  murder, 
testimony  calculated  to  cause  the  jury  to  be- 
lieve that  defendant  assaulted  decedent  with 
malice,  there  being  nothing  to  show  that  de- 
cedent was  one  of  the  parties  whom  defendant 
sought  to  rebuke  and  chastise  for  wronging 
him,  was  inadmissible. — ^Breysacher  v.  State,  181 
S.  W.  433. 

(B)  "Welvkt  and  BaiBeleaoT. 

«=s244(l)  (Tex.O.App.)  Evidence  held  insuA 
dent  to  raise  the  issue  of  provoking  the  dJA 
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«nlt7  in  •  prMectttion  for  murder.— lake  Y. 
State,  184  S.  W.  218. 

«=»2S0  (Tex.Cr.Ap[>.)  Evidence  in  a  trial  for 
homicide,  held  suincient  to  Bustaln  a  convictiou 
of  murder.— Burkhalter  v.  State,  184  S.  W.  221. 
^=9253(1)  (Ark.)  Evidence  in  homicide  held 
suflScient  to  warrant  a  conviction  of  murder  in 
the  first  degree.— Woods  v.  State,  184  S.  W. 

Vm.  TBIAX- 
(B)   dveatlons  for  Jnrjr. 

4=9281.  (Tex.Gr.App.)  Evidence  in  a  prosecu- 
tion for  murder  held  to  jastify  submission  of  the 
law  of  principals  where  defendant  stood  by  and 
knew  the  unlawful  intent,  but  failed  to  prevent 
the  commission  of  the  crime. — Lake  v.  State,  184 
8.  W.  213. 

Evidence  in  a  prosecution  for  murder  held  in- 
sufficient to  warrant  submission  of  the  issues 
whether  defendant  kept  watch  so  as  to  prevent 
interruption  of  the  one  committing  the  offense  or 
whether  he  procured  arms  to  assist  in  the  com- 
mission of  the  offense  so  as  to  make  him  a  prin- 
cipal under  Pen.  Code  1811,  arts.  76,  76.— Id. 

(C)  Inatraetlona. 

€=>293  (Ky.)  An  instruction  that  if  the  shoo^ 
ing  was  accidental,  accused  should  be  acquitted 
held  not  warranted  by  the  evidence  and  prop- 
erly refused.— Curtis  ▼.  Commonwealth,  184  S. 
W.  1105. 

4^300(13)  (Tenn.)  A  charge  as  to  self-defense 
after  mutual  combat  held  erroneous  as  denying 
the  rigkt  to  such  defense  to  one  entering  the 
combat  without  intent  to  do  great  bodily  harm. 
— GiU  V.  State,  184  S.  W.  864. 
9=3309(3)  (Ky.)  Where  there  was  no  evidence  of 
any  quarrel  between  defendant  and  deceased,  or 
that  defendant  was  concerned  in  a  quarrel  be- 
tween deceased  and  another,  an  instruction  on 
manslaughter  is  not  necessary.— Nicoll  v.  Com- 
monwealth, 184  S.  W.  386. 

X.  APPEAI.  AlTD  ERROR. 

«=>340(1)  (Tenn.)  The  giving  of  a  diarge  deny- 
ing self-defense  against  the  use  of  deadly  weap- 
on in  mutual  combat  held  prejudicial  under  the 
evidenca— Gill  y.  State,  184  S.  W.  864. 
<&3>340(2)  (Ky.)  Where  there  was  no  evidence 
of  self-defense,  a  verbal  inaccuracy,  in  an  in- 
struction on  self-defense,  which  required  ac- 
cused to  be  gnided  by  sound  judgment  instead 
of  a  reasonable  judgment,  was  harmless. — Cur- 
tia  v.  Commonwealth,  184  S.  W.  1106. 
«=>340(4)  (Ky.)  A  slight  verbal  inaccuracy  in 
an  instruction  on  murder  is  harmless,  where  ac- 
cused was  convicted  only  of  voluntary  man- 
slaughter.—Curtis  V.  Commonwealth,  184  S.  W. 

That  an  instruction  on  voluntary  manslaoi^- 
ter  did  not  recite  that  the  killing  might  be  done 
in  sudden  affray  is  not  prejudicial  to  accused, 
who  was  convicted  of  that  offense.— Id. 
«=>34l  (Ky.)  Failure  of  the  court  to  define 
"malice"  and  "aforethought"  is  not  prejudicial 
to  defendant.— Nicoll  v.  Commonwealth,  184  S. 
W.  386. 

«=>34«  (Ky.)  Where  there  was  only  a  sdntilla 
of  evidence  that  the  killing  was  unintentional, 
error  in  an  instruction  on  voluntary  manslaugh- 
ter, which  did  not  require  jury  to  find  killing 
was  intentional,  heid  harmless  under  Cr.  Code 
Prac.  I  840,  in  view  of  instruction  on  involun- 
tary manslaughter.— Curtis  v.  Commonwealth, 
18i4  S.  W.  1106. 


HORSES. 


See  Animal*. 


HOUSEBREAKING. 


See  Burglary. 


HUMANITARIAN  DOCTRINE. 

See  Railroads,  «=93fl0. 

HUSBAND  AND  WIFE. 

See  Abduction,  iS=»l;  Adultery;  Death,  «s» 
88;  Divorce;  Dower;  Evidence,  €=s>248;  Ks- 
ecutotB  and  Administrators,  «=»182;  Fraud- 
ulent Conveyances,  9=995;  Homestead,  4=* 
141-153;  Limitation  of  Actions,  «=>73;  Wit- 
nesses, 4s>62-64. 

I.  MUTVAI.  RIGHTS,  DUTIES,  AlOD 
riABIUTIES. 

4=910(1)  (MoApp.)  The  property  of  a  wife  in 
personalty  is  not  affected  by  her  husband's  as- 
sertion of  ownership  therein  without  her  assent. 
— Strother  v.  McFarland,  184  S.  W.  483. 
4=>25(6)  (Ark.)  In  suit  by  an  alleged  lender  of 
money  secured  by  mortgage  against  the  borrow- 
ers, in  which  the  creditors  of  the  alleged  lender's 
husband  intervened,  evidence  held  sufficient  to 
show  that  it  was  plaintiff's  money,  not  her  hus- 
band's, which  waa  lent.— Page  v.  Cockrum,  184 
S.  W.  405. 

m.  OOmnBTAJTCES,  COlfTBAOTB,  AlO) 

OTHER  TRAIVSACnoif  S  BETWEEH 

HUSBAND  AmD  WIFE. 

<8=>49i/2(8)  (Tez.Clv.App.)  While  mere  brand- 
ing cattle  in  the  wife  s  name  is  insufBcient  to 
prove  gift  thereof  to  her  it  is  evidence  which 
may  be  considered  with  other  facts  to  show  a 
gift  of  the  increase,  as  well  as  its  proceeds. — 
Amend  v.  Jahns,  184  S.  W.  729. 

V.  WIFE'S  SEPARATE  ESTATE. 
(A)   Wbat   Oonatltntea. 

4=9l2l  (Mo.)  A  payment  for  property  by  a 
check  signed  by  the  husband  in  blank  on  a  de- 
posit in  his  own  name  of  his  wife's  money  is  a 
payment  by  tho  wife.— Bajohr  v.  Bajohr,  184  S. 
W.  76. 

4=9l2l  (Tex.CivJ^pp.)  Where  the  wife's  sepa- 
rate funds  were  used  in  making  a  cash  payment 
for  land,  the  husband,  giving  his  note  for  de- 
ferred payments,  taking  the  land  in  the  wife's 
name  under  her  agreement  to  pay  the  note,  the 
equitable  title  vested  in  her  as  against  the  sub- 
sequent creditors  of  the  husband. — Amend  v. 
Jahns,  184  S.  W.  729. 

The  mere  fact  that  the  husband  mingled  the 
wife's  separate  money  with  his  would  not  defeat 
her  title  to  land  purchased  therewith. — Id. 

The  mere  fact  that  land  purchased  with  pro- 
ceeds of  the  wife's  separate  personal  property 
was  school  land,  and  the  purchase  money  on  a 
deferred  payment  was  due  that  fund,  would  not 
.affect  the  wife's  right  to  h<dd  it  in  several^  if 
it  was  paid  for  from  her  funds. — Id. 
«s9l3l(4)  (Tex.Civ.App.)  Where  the  wife,  to 
save  lands  from  execution  levied  by  the  hus- 
band's creditors,  claimed  them  as  her  separate 
lands,  the  burden  was  upon  her  to  show  that 
the  land  was  paid  for  from  her  separate  funds, 
to  avoid  the  presumption  that  the  land  waa 
community  property.— Amend  v.  Jahns,  184  S. 
W.  729. 

^»I3I(7)  (Mo.App.)  Where  a  husband  bought 
furniture  and  in  consideration  of  an  unpaid 
balance  by  written  bill  of  sale  sold  the  fur- 
niture to  the  seller,  no  delivery  being  made, 
the  wife,  then  living  apart  from  the  husband, 
being  in  possession,  the  presumption  raised  by 
her  possession  was  that  title  was  in  her. — 
McKenzie  Carpet  Co.  y.  Leffler,  184  S.  W.  905. 

In  a  contest  over  the  title  to  personalty  be- 
tween a  wife  and  her  husband  who  have  sep- 
arated, there  is  no  presumption  that  the  pos- 
session of  the  goods  is  in  the  husband,  and  the 
wife's  possession  wiU  be  presumed  to  be  in  ber 
own  right. — Id. 

The  seller  of  furniture  to  a  husband,  suing 
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Ills  wife  in  rejdevin  therefor  after  separatioo, 
had  the  right  to  rebut  the  presumption  of  title 
In  the  wife  arising  from  her  posseesion  of  the 
goods. — Id. 

«=»I33(1)  (Tex.CivApp.)  Bridence  held  to 
show  that  certain  horses  were  of  the  separate 
•state  of  the  wife,  so  that  their  isaue  and  pro- 
ceeds were  exempt  from  the  husband's  cred- 
itors.— Amend  v.  Jahns,  184  S.  W.  729. 
«=»  1 33(7)  (Tex.Civ.App.)  EJvidence  held  suffi- 
cient to  suprport  a  finding  that  the  husband  gave 
live  stock  and  its  increase  to  the  wife,  so  as  to 
defeat  the  lien  claim  of  the  husband's  creditors 
to  land  purchased  with  its  proceeds. — Amend  v. 
Jahns,  184  S.  W.  729. 

«=>l33'/2  (Tei.Oiv.App.)  Evidence  held  sulB- 
dent  to  carry  to  the  jury  the  issue  whether  land 
daimed  by  the  wife  to  be  exempt  from  hus- 
band's creditors  was  her  separate  property. — 
Amend  v.  Jahns,  184  S.  W.  729. 

VI.  ACTIONS. 

«=s>238(3)  (Tes.Clv.App.)  In  suit  on  a  note 
given  by  husband  and  wife,  purchasers  of  land 
at  guardian's  sale,  to  renew  their  note,  securing 
the  advancement  of  the  purchase  price,  judg- 
ment held  improper  in  form  for  one  other  than 
Personal  against  the  wife. — Finley  v.  Wakefield, 
84  S.  W.  755. 

th.  oomstnnrr  provebtt. 

«=>266  (Tex.Civ.App.)  The  husband  may  ^ve 
or  convey  to  the  wife  community  property,  and 
thereby  malce  it  her  separate  property,  when  it 
is  not  done  in  fraud  of  creditors,  and  such  a 
gift  is  good  against  subsequent  creditors  of  the 
husband.— Amend  v.  Jahns,  184  fi.  W.  729. 
«=»273(9)  (Tex.)  Aa  surviving  member  of  _  a 
marital  partnership,  a  husband,  on  death  or  in- 
sanity of  a  wife,  may,  to  pay  community  debts, 
sell  community  property  under  Vernon's  Sayles 
Ann.  Civ.  St.  1914,  art.  3594,  without  giving 
bond  provided  for  on  administration. — Pierce  v. 
Gibson,  184  S.  W.  502. 

<S=>276(6)  (Tex.Civ.App.)  Under  Act  Aug.  20, 
1856,  Ss  2,  3,  7  (see  4  Ganunel's  Lews,  p.  469), 
inventory  of  community  .property  filed  with  au- 
thority of  surviving  wife,  though  not  signed  by 
her,  gave  her  authority  to  convey  title  to  com- 
munity land. — Sealey  v.  Mutual  Land  Co.,  184 
a  W.  1073. 

IX.  ABANDONMENT. 

4=»302  (Mo.App.)  To  constitnte  oSense  of  wife 
abandonment,  criminal  intent  must  enter  into 
failure  to  support— State  v.  Frederici,  184  iS. 
W.  170. 

^=9304  (Mo.App.)  Husband  caiinot  be  convicted 
of  nonsupport  while  wife  is  living  on  means 
furnished  by  him  or  proceeds  of  his  property 
left  in  her  possession.— State  t.  Frederid,  184 
S.  W.  170. 

«=»305  (Mo.App.)  Oonfession  of  wife  to  hav- 
ing had  illicit  relations  with  another  before 
marriage,  casting  doubt  on  paternity  of  child, 
held  good  cause  for  husband  abandoning  her, 
preventing  it  being  an  offense  under  Uev.  St. 
1909,  i  449^  as  amended  by  I>aws  1911,  p.  193. 
— SUte  V.  Widner,  184  S.  W.  900. 

^=»3I3  (Mo.App.)  In  prosecution  of  husband 
for  abandonment  and  nonsupport  it  is  incum- 
bent on  state  to  prove,  not  only  abandonment, 
but  sub:}equeut  failure  to  provide  for  wife  with 
criminal  intent— State  v.  Frederici,  184  S.  W. 
170. 

In  prosecution  of  husband  for  abandonment 
and  nonsupport,  evidence  held  insufficient  to 
show  that,  when  he  ceased  payments,  wife  was 
left  without  means  of  support,  or  that  he  had 
criminal  intent— Id. 

In  prosecution  of  husband  for  abandonment 
and  nonsupport  that  wife  exchanged  a  piano 
for  more  expensive  one  held  material. — Id. 

In  prosecution  of  husband  for  abandonment 


and  nonsupport,  burden  la  on  state  to  astaUiah 
every  element  of  offense.— Id. 

IDEM  SONANS. 

See  Names,  9=»16. 

IDENTITY. 

See  Abatement  and  Revival,  ^=>8. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Arbitration  and  Award,  #=>78 ;  Witnesses, 
«=»31&-406. 

IMPLIED  CONTRACTS. 

See  Contribution. 

IMPRISONMENT. 

See  Bail;    Habeas  Corpus. 

IMPROVEMENTS. 

See  Constitutional  Law,  ^=3290;  Meohanicc^ 
Liens;    Municipal  Corporations,  €=3279,  379. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  ®=»96. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCRIMINATION. 

See  Embezzlement,  ^=»42. 

INDEMNITY. 

See  Corporations,  <8=a888.  484;  Guaranty; 
Principal  and  Sure^. 

INDEMNITY  INSURANCE. 

See  Insurance,  €=b435. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  €=9? ;  BuKlary ;  Criminal  Law, 
<S=9279,  1023,  1167;  Bmbezsleffient,  «s>27- 
35;  False  Pretenses,  «=»32;  Forget j,  «s» 
29;  Grand  Jury;  Homicide,  «=9l42;  Intoxi- 
cating Ligtuors,  ^=»206 ;   Larceny,  9s>40. 

ni.   FOBMAL  BEQ1TISITE8  OF  IH- 
niCTMENT. 

€=330  (Ky.)  No  discreipancv  between  the  aoco- 
satory  part  and  the  body  of  on  indictment  will 
be  fatal  to  the  sufficiency  of  the  indictment 
unless  the  discrepancy  be  of  such  a  sabstan- 
tlal  and  material  character  as  to  be  mialwidint, 
—Henry  v.  Commonwealth,  184  S.  W.  870. 

V.  BEQUISITES  AND  STTFFICrBNOT 
OF  ACCUSATION. 

€=»6I  (Tex.Cr.App.)  An  indictment  for  lorooir 
by  embezzlement,  alleging  that  the  accused  was 
agent  for  a  life  insurance  company  lawfully  do- 
ing business  in  the  state,  was  equivalent  to  al- 
leging that  it  was  a  corporation;  the  act  regu- 
lating insurance  companies  being  a  general  law 
of  which  the  courts  must  take  judicial  notice.— 
Meredith  v.  State,  184  S.  W.  204. 
«3>II0(3)  (Tex.CrApp.)  Indictment  under  stat- 
ute prohibiting  the  catxdiiug  of  fish,  except  by 
hook  and  line,  alleging  in  terms  of  statute  that 
defendant  caught  nsh  in  nets  prohibited  there- 
by, held  sufficient— CarroU  v.  State,  184  S.  W. 
508. 

®=3 1 1 0(0)  (Ky.)  Indictment,  charging,  in  the 
words  of  Ky.  St  i  1158,  that  defendant  did 
"unlawfully  detain''   the  female  "against  h^ 
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will"  for  purpose  of  carnal  knowledge,  held 
auffident,  without  charging  detention  by  force. 
—Stark  V.  Commonwealth,  184  S.  W.  875. 

9=9110(12)  (Mo.AppJ  InformaHon  for  violating 
Rev.  St.  1909,  i  4713,  relating  to  disturbing  aa- 
sembly,  which  follows  language  of  statute,  ia 
sufficient— State  t.  Williams,  184  S.  W.  478. 

«=s>I.IO(13)  (Mo.)  An  information  hald  anfflcient 
to  charge  tie  offense  of  "embezzlement,"  de- 
nounced by  Rev.  St.  1909,  {  4550,  setting  forth 
the  facta  constituting  the  offense  as  stated  in 
the  statute.— State  v.  MeWilliams,  184  S.  W. 
96. 

«=>IIO(30)  (Tex.Cr.App.)  Complaint  and  infor- 
mation charging  defendant  with  practicing  medi- 
cine without  complying  with  the  law  held  suffi- 
cient and  following  the  law. — Qay  v.  State,  184 
S.  W.  200. 

e=>  1 1 1  (1)  (Tex,Cr.App.)  Indictment  under  Pen. 
Code  1911,  art.  748,  prohibiting  prescribing  nar- 
cotic drugs  to  habitual  users  thereof,  need  not 
negative  that  the  drugs  the  physician  was 
charged  with  having  prescribed  were  given  as  a 
cure  for  the  drug  habit— Fyke  v.  State,  184  S. 
W.  197. 

VI.  JOIKDER  OF  PABTIEB,  OFFENSES, 

AND  COUNTS.  DUFLIOITT, 

AND  EI.ECTION. 

«=»I25(8)  (Ark.)  Under  Klrby's  Dig.  (  1(B», 
an  indictment,  charging  defendant  with  obtain- 
ing by  false  pretenses  the  surrender  of  his  note 
and  chattel  mortgage  securing  it  and  inducing 
the  defrauded  person  to  sign  a  direction  to  sat- 
isfy the  mortgage,  charged  but  one  offense. — 
Judkins  v.  State,  184  S.  W.  407. 

€=>I25(3)  (Ky.)  An  indictment  for  unlawfully 
selling  intoxicating  liquors  contrary  to  Ky.  St. 
{  2557,  held  not  duplicitous  as  tilso  charging 
famishing  for  sale  contrary  to  section  2557b, 
subsection  2. — Frey  v.  Commonwealth,  184  S. 
W.  899. 

®=3 125(19)  (McApp.)  Information  charging  that 
defendant  disquieted  and  disturbed  assembly 
met  for  literary,  social,  pnd  religious  purposes 
by  making  noise,  by  rude  and  indecent  behavior, 
by  profane  discoarse,  was  not  dvpUdtous.- 
State  V.  WiUiams,  184  S.  W.  47a 

Vn.  MOTION  TO  QUASH  OB  DIS- 
MISS AND  DEMUBREB. 

*=»I37(1)  (Tex.Cr.App.)  It  is  not  ground  for 
quashing  an  indictment  for  perjury  in  defend- 
ant's suit  for  divorce  that,  because  of  his  ac- 
tual residence  in  the  state  for  less  than  the 
statutory  period,  the  court  administering  the 
oath  had  no  jurisdiction.— Laird  v.  State,  184 
8.  W.  810. 

«=>I44  (Ky.)  Under  Ct.  C!ode  Prac.  8  243,  and 
Ky.  St.  I  123,  the  circuit  judge  has  discretion 
to  sustain  or  overmle  a  motion  by  the  com- 
monwealth's attorney  to  dismiss  an  indictment 
for  felony.— Commonwealth  v.  Davis,  184  S.  W. 

4=9144  (Tenn.)  Misconduct  of  the  prosecuting 
ing  attorney  in  accepting  employment  from  the 
prosecuting  witness  to  recover  damages  for 
the  homicide  is  ground  for  dismissal  of  the  in- 
dictment.—GiU  V.  State,  184  S.  W.  864. 
«=9t47  rKy.)  Under  Ky.  St  {  1164,  punisUnc 
shopbreaking,  an  indictment  in  which  the  al- 
legation of  felonious  taking  is  insufficient  is  not 
demurrable.— .Henry  v.  Commonwealth,  184  8. 
W.  870. 

«=9l60  (Tex.Or.App.)  In  determining  the  valid- 
ity of  an  indictment,  the  court  must  necessarily 
take  its  allegations  as  true.— Carrell  v.  State, 
184  S.  W.  217. 


X.  CONVICTION  OF  OFFENSE  IN- 
CZilIDED  IN  CHABGE. 

^:»i89(2)  (McApp.)  An  information  for  felo- 
nious assault  will  support  a  conviction  of  com- 
mon assaalt- State  v.  Brown,  184  S.  W.  1187. 
«=s>l9r(8)  ^rk.)  Carnally  knowing  a  female 
onder  16,  prohibited  by  Kirby's  Dig.  {  2008,  is 
an  "ineladed  offense"  of  rape,  as  defined  by  sec- 
tion 2005,  and  conviction  thereof  may  be  had 
under  an  indictment  for  rape  under  section 
2413,  iiermitting  conviction  of  lesser  included 
offense  under  indictment  for  the  greater  offense. 
—Rose  v.  State,  184  S.  W.  60. 

INDORSEMENT. 

See  Bills  and  Notes,  «ss>287-378. 

INFANTS. 

See  Adoption ;  Divorce,  9=>308; '  Guardian  and 
Ward ;  Limitation  of  Actions,  9=>T2 ;  Negli- 
gence, ®=s>85. 

III.   PROPEBTT  AND  CONVETANOES. 

€=>38  (Ky.)  In  suit  by  infant  by  his  father  and 
guardian,  under  Civ.  Code  Prac.  {  489,  to  sell 
infant's  interest  in  a  large  tract  of  mineral  land 
likely  to  enhance  in  value,  where  it  appeared 
that  his  other  property  would  produce  suffi- 
cient for  his  immediate  need,  held,  that  there 
was  no  necessity  to  sell  the  interest. — Damron 
V.  Damron's  Guardian,  184  8.  W.  1129. 

The  chancellor  is  without  authority  to  sell  an 
infant's  realty  for  his  maintenance  and  educa- 
tion in  the  absence  of  evidence  of  inability  of 
his  parents  to  maintain  and  educate  him. — Id. 
<3=>39  (Ky.)  In  a  suit  ander  Civ.  Code  Prac 
S  489,  to  sell  the  interest  of  an  infant  in  land, 
to  provide  for  his  maintenance  and  education, 
evidence  held  insufficient  to  show  the  father's 
inability  to  support  and  educate  the  infant — 
Damron  v.  Damron's  Guardian,  184  8.  W. 
1129. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Courts,  9=9480;  Intoxicating  liquors,  9e» 
260,  275 ;  Limitation  of  Actions,  «s>lll ; 
Schools  and  School  Districts,  9=>111. 

I.   NAIVBE   AND    6BOUNDS   IN   OEN> 
EBAL. 

(A)  Hatnpc  mad  Form  of  Remedy. 

9=>7  (Tex.Civ.App.)  Where  the  assignee  of  a 
foreclosure  judgment  against  a  nursery  company 
in  ttie  hands  of  a  receiver  was  not  satisfied  with 
the  terms  of  the  order  of  sale,  requiring  the  land 
and  nursery  stock  to  be  sold  separatdy  and 
denying  its  right  of  lien  upon  the  stock,  its  rem- 
edy was  to  appeal,  and  not  to  buy  the  land  and 
then  enjoin  sale  of  the  stock. — Colonial  Land  & 
Loan  Co.  v.  Joplin,  184  8.  W.  537. 

(B)  Groanda  o(  Relief. 

*=>I6  (Tex.Civ.App.)  Vernon's  Sayles'  Ann.  C31v. 
St.  1014,  i  4643,  providing  when  injunctions 
may  be  granted,  gives  applicant  within  its 
terms  a  right  to  the  relief  irrespective  of  the  ex- 
istence of  a  legal  remedy.— Lane  v.  Kempner, 
184  S.  W.  1090. 

®=>I7  (Tex.Civ.App.)  The  remedy  of  plaintiffs, 
in  suit  to  enjoin  seizure  of  property  under  writ 
of  sequestration  issued  in  trespass  to  try  titie 
against  the  tenant  of  one  of  them,  to  permit  the 
sequestration  to  have  been  completed,  and  then, 
had  they  prevailed  in  their  suit  to  set  aside  the 
execution  sale,  to  have  brought  an   action  ia 
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damages  for  loas  sustained  by  reason  of  the  se- 
questration, was  not  as  efficient  aa  the  remedr 
byinjunction. — Lane  v,  Kempner,  184  B.   W. 

XL  SmSJEOTS   OF  PROTEOTIOH  ANS 
RELIEF. 

(A)   Aetloms  kbA  Otker  I<eKSl  Proeccdlnsa* 

4=>27  (Tei.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  |  4643,  relating  to  injunc- 
tion, owner  of  realty  held  entitled  to  writ  of  in- 
junction enjoining  the  purchaser  of  the  property 
under  execution  sale,  and  the  sheriff  from  seiz- 
ing it  under  writ  of  sequestration  issued  in  a 
suit  in  trespass  to  try  title  in  which  the  purchas- 
er at  execution  sale  was  plaintiff  and  tne  own- 
er's tenant  defendant. — I^e  v.  Kempner,  184 
S.  W.  1090. 

<B)  PabllA  Oacers  kb<I  BosrUa  and  Ma- 
nlclpalltles. 

4s»74  (Ky.)  Courts  may  restrain  boards  of 
health  from  exerting  authority  not  within  their 
powers  or  not  needed. — Board  of  Trustees  of 
Highland  Park  Graded  Common  School  Dist. 
No.  46  V.  McMurtry,  184  S.  W.  390. 

(O)  Peraonal  RlvbtB  and   Dutira. 

4s»98(l)  (MOb)  Libeled  party  wbo  sued  at  law 
and  recovered  judgment  uncollectible  owing  to 
libeler's  insolvency  is  entitled  to  enj<^  further 
publication  of  n  libel  of  like  import. — Wolf  ▼. 
Harris,  184  S.  W.  1139. 

Where  a  party  libeled  joins  count  at  law  for 
damages  with  count  for  injunction  to  restrain 
threatened  publication,  and  alleges  and  proves 
inadequacy  of  lej;ai  remedy  on  account  of  li- 
beler's insolvency,  or  on  account  of  multiplicity 
of  suits,  the  court,  on  finding  by  jury  that  pub- 
lication was  libelous,  can  enjoin  continued  pub- 
lication.—Id. 

«s>98(2)  (Mo.)  Under  Const  1875,  art  2,  { 
14,  guaranteeing  freedom  of  speech  and  writ- 
ing, action  solely  for  injunction  will  not  lie  on 
behalf  of  physician  to  restrain  continued  publi- 
cation, by  lus  deceased  patient's  father,  of  li- 
bels charging  malpractice.— Wolf  v.  Harris,  184 
S.  W.  1139. 

in.  ACTIONS    FOK   INJimaTIONS. 

^=>I30  (Ark.)  In  an  action  to  restrain  officers 
from  breaking  an  inclosure  to  open  an  alleged 
alley,  whether  plaintiff  was  wron^Ily  withhold- 
ing ground  from  other  adjacent  owners  for  use 
as  an  alley  was  not  involved,  where  none  of  such 
other  owners  complained. — Balmat  v.  City  of  Ar- 
genta.  184  S.  W.  446. 

rv.  PBEUXCINABT  AND  IXTERI.OOU- 
TOKT  nTJUNCTIONS. 

(A)  Oronnda  aad  Proceedinva  to  Procure. 

«=>I46  (Tex.Civ.App.)  Petition    held    to    show 

Slaintiff's  cattle  were  not  subject  to  the  stock 
iw  (Rev.  Civ.  St  arta.  7271,  7272);  so  se- 
questration hj  inspector  of  cattle  and  hides 
should  be  enjoined,  though  inspector  averred 
that  he  did  not  intend  to  proceed  against  cattle 
except  as  provided  by  law.— Harrell  v.  Holmes, 
184  S.  W.  285. 

«=>I46  (Tex.Civ.App.)  Under  Rev.  St  1911. 
art  4649,  and  despite  Acts  34th  Leg.  (1st  called 
Sess.)  c.  7,  held,  that  a  temporary  injunction 
may  be  granted  on  a  verified  petition  alleging 
facts  sumcient  to  warrant  issuance  though  de- 
fendant filed  a  general  denial. — McAmis  v.  Guit, 
O.  &  S.  F.  By.  Co.,  184  8.  W.  331. 

4=3 1 48(1)  (Tex.Civ.App.)  A  temporary  injunc- 
tion in  a  suit  to  restrain  the  sale  of  horses  and 
cattle  levied  on  under  an  execution,  without  re- 

3uiring  a  l>ond,  was  void. — Marshall  v.  SpiUer, 
84  S.  W.  285. 


_  >I52  (Tex.CiT.Ai>p.)  Where  the  evidence  in 
an  action  to  restrain  closing  an  alley  made  a 
case  of  probable  right  to  the  relief  sought,  it 


was  not  an  abase  of  the  trial  court's  discre- 
tion to  grant  a  temporary  injunction. — Milea  ▼. 
Bodenheim,  184  S.  W.  633. 

INSANE  PERSONS. 

See  Jury,  4s383. 

IV.   OITSTODT  AND  8UFPOBT. 

®=»5I  (Tex.Civ.App.)  The  bond  given  to  secure 
thfe  release  of  an  adjudged  lunatic  under  the 
void  act  of  1913  cannot  be  given  effect  as  a  com^ 
mon-law  bond  rendering  the  sureties  liable  for 
injuries  caused  by  the  lunatic. — Loving  v.  Uazel- 
wood,  184  S.  W.  355. 

The  partial  failure  of  consideration  for  a 
bond  under  the  void  act  of  1913  for  the  release 
of  a  lunatic  renders  the  whole  bond  void. — Id. 

INSOLVENCY. 

See  Bankruptcy.. 

INSPECTION. 

See  Master  and  Servant,  4s3l24. 


INSTRUCTIONS. 


See  Trial,  «s»191-199. 

To  jury,  see  Criminal  Lew,  «=9770-S2g. 

INSURANCE. 

See  0>rporBtion8,  Q=>661 ;  Embesxiement  4=> 
14,  22,  30,  38,  42,  48;  Exemptions,  «=s>3: 
Tender,  «=>28,  29 ;    Trial,  «=>252. 

V.   TEE  CONTRACT  IN  OENERAXb 
(A)  iratnre,  Re«alaltea,  aad  Tallditr. 

«=>I30(3)  (Mo.App.)  A  printed  receipt  for  the 
first  premium  on  a  life  policy  reciting  that  the 
applicant  was  insured  from  its  date,  it  accepted 
as  an  insurable  risk,  was  a  contract  of  tempo- 
rary insurance  from  that  date,  although  the  ap- 
plicant died  before  receiving  the  policy  which 
provided  for  a  larger  premium. — Kempf  v.  Equi- 
table Life  Assur.  Soc  of  United  States,  184  S. 
W.  133. 

(B)  CoBBtractlon  sad   Operatioa. 

4=>I46(2)  (Mo.App.)  Printed  insarance  con- 
tracts prepared  by  experts  in  any  respect  am- 
biguous or  capable  of  two  meanlnga,  must  be 
construed  in  favor  of  the  assured. — Kempf  v. 
Equitable  Life  Assur.  Soc.  of  United  States,  184 
S.  W.  133. 

«=s>l46(3)  (Tex.Civ.App.)  A  contract  of  insur- 
ance will  be  construed  strictly  against  the  in- 
surer and  liberally  in  favor  of  the  insured. — 
JGtna  Life  Ins.  Co.  t.  El  Paso  Electric  By.  Co., 
184  S.  W.  62a 

VI.  PKEMTDMS.  DUES,  AND  ASSESS. 
MENTS. 

«S9|83  (Tex.Civ.App.)  Failure  of  assured  un- 
der an  employer's  liability  policy  to  include  the 
salaries  of  its  manager  and  bookkeeper  in  re- 
ports to  the  insurer  of  compensation  paid  ktU 
not  to  entitle  the  insurer  to  recover  premiums 
based  thereon.— Fidelity  &  Casualty  Co.  v.  Tyler 
Cotton  Oil  Co.,  184  S.  W.  304. 
<9=»I86(2)  (Tex.Oiv.App.)  Whether  time  for 
payment  of  premiums  on  an  atxadent  policy  is 
of  the  essence  depends  on  the  wording  thereof, 
and  it  cannot  be  said  that  as  a  matter  of  law 
time  is  of  the  essence.— North  American  Ins. 
Co.  ▼.  Jenkins,  184  S.  W.  307. 
«a>l88(2)  (Tex.Civ.App.)  In  suit  by  an  em- 
ployer's liability  insurer  for  a  premium,  evidence 
held  sufficient  GO  support  the  finding  that  de- 
fendant rendered  true  statements  of  ita  pay  roll 
in  compliance  with  its  policies,  and  paid  all 
premiums  from  it  under  the  policies. — Fidelity  & 
Casualty  Co.  v.  Tyler  Cotton  OU  Co.,  184  S.  W. 
304. 
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X.  rOBi'lUTUKE  OF  POI.IGT  FOB 
BKEACH  OF  PBOMISBOBT  WAB- 
BAHTT,  OOVEKAKT,  OB  COITDXTXOir 
SUBBEQirBirT. 

(B)   Mattem   RelatlBsr  to   Propcrtr    or  In- 
terest   Insured. 

«5>332i/2  [New,  vol.  13  Key-No.  Scrieg] 

(Mo.App.)  Policy  of  burglary  insurance 
taken  out  by  owner  of  pool  hall  at  solicitation  of 
agent  who  was  a  frequenter  of  the  place,  where 
gambling  went  on,  held  not  invalid  as  for  a  sub- 
sequent Increase  of  hazard. — Guerinijer  v.  Fidel- 
ity &  Deposit  Co.  of  Maryland,  184  S.  W.  936. 
«=»334(2)  (Mo.)  Insured's  failure  to  comply 
with  watchman's  warranty  luM  not  to  limit  the 
insurer  to  an  enforcement  of  the  penalty  pro- 
vided for  its  violation,  but  to  entitle  it  to 
forfeit  the  policy.— Frick  v.  Millers'  Nat  Ins. 
Co.,  184  S.  W.  1161. 

«S9335(3>  (Mo.App.)  A  book  wherein  the  owner 
of  a  pool  ball  entered  the  amounts  of  money  tak- 
en in,  amounts  paid  out,  and  the  amounts  placed 
in  the  safe  each  day,  was  a  compliance  with  bis 
policy  of  burglary  insurance  requiring  him  to 
keep  books  showing  the  money  on  hand. — Oner- 
inger  v.  Fidelity  ft;  Deposit  Co.  of  Maryland, 
184  S.  W.  936. 

XX.  BSTOPFIil.,  WAIVEB.  OB  AGBEB- 
MENTS  AFFEOTXHO  BIGHT  TO 
AVOm  OB  FOBFEIT  POUOT. 

^s»387  (Mo.)  The  insurer's  express  waiver  of 
a  condition  relating  to  vacancy  and  its  consent 
that  the  insured  premises  might  remain  vacant 
on  condition  of  the  insurer's  compliance  with 
a  watchman's  warranty  held  not  a  waiver  of 
compliance  with  such  warranty,  where  the  in- 
surer had  no  knowledge  of  insured's  breach 
thereof.— Frick  v.  Millers'  Nat.  Ins.  Co.,  184 
S.  W.  1161. 

«=»388C3)  (Mo.App.)  Letter  of  insurer  after  for- 
feiture of  policy  for  default  in  premium,  writ- 
ten without  any  knowledge  of  death  of  insured 
or  the  rights  of  an  assi^ee,  oltering  to  assist 
insured  to  carry  the  policy,  held  not  a  waiver 
of  the  forfeiture.— Horstmann  v.  Capitol  Life 
Ins.  Co.  of  Colorado,  184  S.  W.  1164. 

ZU.   BISKS    AND    CAUSES    OF    IAS8. 

(O   GnarantT  and  Indemnity  Inaaranee. 

€=435  (Tex.Civ.App.J  Under  employer's  liabil- 
ity policy  issued  to  plaintiS  street  railway  and 
to  an  engineering  company,  injury  to  plaintifrs 
employ^  while  engaged  in  repair  work  for  en- 
gineenng  company  through  negligence  of  plain- 
tiff's motorman  held  within  its  terms. — Aitna 
Life  Ins.  Co.  v.  El  Paso  Electric  Ry.  Co.,  184  8. 
W.  628. 

Under  provisions  of  employer's  liability  policy 
issued  to  plaintiff  railway  and  to  an  engineering 
company,  held,  that  it  was  immaterial  whether 
ac  employ^,  when  injured,  was  in  the  employ 
of  the  plaintiS  or  of  the  other  insured. — Id. 

xhz.  extent  of  i.oss  and  xja. 
bujtt  of  insubeb. 

(B)  lasarsnee  oX  Property  and   Titles. 

4=9493  (Mo.App.)  The  question  of  total  or  par- 
tial loss  is  to  t>e  decided  by  the  present  condi- 
tion of  the  bnilding  and  whether  it  has  lost  its 
identity  as  a  boildfng,  rather  than  its  use  after 
being  repaired. — Brown  v.  Connecticut  Fire 
Ins.  Co.  of  Hartford,  Conn.,  184  S.  W.  122. 

(D)  Ufe  Insnraiiee. 

i3=»5l5  (Tex.Oiv.App.)  Under  Rev.  Civ.  St.  art 
4742,  subd.  3,  provision,  that  if  insured  should 
die  aom  heart  disease  within  one  year  from  its 
date  liability  would  be  limited  to  one-fourth  of 
principal  sum  named,  held  not  enforceable  and 
to  present  no  defense  to  claim  for  full  amount. — 
First  Texas  SUte  Ins.  Co.  v.  Bell.  184  S.  W. 
27T. 


xnr.  NOTICE  AND  mtooF  of  loss. 

«=»539(1)  (Tex.Civ.App.)  Under  Rev.  St  1911. 
art  5714,  provision  of  policy,  insuring  against 
sickness,  requiring  report  from  attending  phy- 
sician every  80  days,  h^d  void. — First  Texas 
State  Ins.  Co.  v.  Herndon,  184  S.  W.  283. 
<g=»546 
(Acts! 

Civ.  Sw. ,   ».v.  ,v,.™,,  -^^  ==»,».„-  „,  .„.-.- 

er  of  personalty  destroyed  by  fire  held  unable  to 
escape  liability  for  failure  of  insured  to  comply 
with  provision  of  policy  that  he  would  furnish  a 
certificate  of  the  magistrate  nearest  the  fire  as  to 
the  circumstances  and  the  loss ;  there  being 
no  question  as  to  the  good  faith  of  insured. — 
Springfield  Fire  &  Marine  Ins.  Co.  v.  Nelms, 
184  S.  W.  1064. 

XVII.    PAYMENT      OB      DISOBABGE. 

OONTBIBimON,  AND  S1JB- 

BOGATION. 

«»698  (Tex.GivA.pp.)  Under  employer**  liaUl- 
ity  policy,  insured  recovering  by  reaaon  of  its 
payment  of  judgment  obtained  by  insured's  em- 
pl«y6  held  entitled  to  interest  on  its  judgment 
from  date  of  employe's  judgment  against  it, 
rather  than  from  the  date  of  its  payment  there- 
of.—.SJtna  Life  Ins.  Co.  v.  Bl  Paao  Electric  By. 
Co.,  184  S.  W.  628. 

9=9602  (MaApp.)  In  an  action  on  a  policy  of 
burglary  insurance,  insurer  held  not  liable  for. 
penalty  for  vexatious  delay  in  payment  and  for 
attorney's  fee. — Gneringer  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  184  S.  W.  936. 

The  question  of  vexatious  refusal  to  pay  a 
policy  of  insurance  is  ordinarily  a  question  of 
fact  for  the  jury. — Id. 

XVm.  ACTIONS  ON  POLIOZES. 

«s>6IO  (Mo.)  Rev.  St.  1009,  i  7042,  authorizing 
service  on  superintendent  of  insurance  in  action 
against  foreign  companies,  held  valid.— Gold  Is- 
sue Min.  &  Mill.  Co.  V.  Pennsylvania  Fire  Ins. 
Co.  of  Philadelphia,  184  S.  W.  999. 

Rev.  St  1909,  {  7042,  as  to  service  of  process 
on  foreign  insurance  companies,  held  not  uncon- 
stitutional on  theory  that  Legislature  could  not 
confer  jurisdiction  over  suits  on  contracts  made 
outside  the  state. — Id. 

Rev.  St  1909,  {  7042,  heU  not  unconstitu- 
tional as  authorizing  service  o*  superintendent 
of  insurance  in  actions  against  companies  doing 
business  without  authonty,  based  upon  con- 
tracts made  in  other  states. — Id. 
«=9827(2)  (Mo.)  Rev.  St  1909,  i  7042,  had  to 
authorize  service  in  action  against  foreign  in- 
surance company  doing  buainess  in  the  state 
thereunder  on  contract  made  outside  the  state, 
on  the  superintendent  of  insurance.— Gold  Issue 
Min.  &  Mill.  Co.  v.  Pennsylvania  Fbe  Ins.  Co. 
of  Philadelphia,  184  8.  W.  999. 
®=>640(1)  (Tex.Oiv.App.)  In  action  under  em- 
ployer's Uability  policy,  held,  that  any  defense 
available  under  a  proTinon  ot  the  policy  was  an 
affirmative  defense  which  it  was  necessary  to 
plead.— iSitna  Life  Ins.  Co.  v.  £1  Paso  Electric 
Hy.  Co.,  184  S.  W.  62& 

®=9664  (Mo.)  In  action  on  insurance  policy,  ad- 
mission of  conversations  with  insurance  compa- 
ny's agents,  respecting  incumbrances  upon  the 
property  and  vacanc;?  of  the  property,  held  not 
error.— Oold  Issue  Min.  &  Mill.  Co.  v.  Pennsyl- 
vania Fire  Ins.  Co.  of  Pbiladelpbla,  184  S.  W. 
999. 

®=>685(.7)  (Mo.App.)  In  an  action  on  a  policy 
of  burglary  Insurance,  evidence  held  sufficient 
to  show  that  notice  and  proofs  of  loss  were  given 
the  insurer.- Gueringer  v.  EHdelity  &  Deposit 
Co.  of  Maryland,  184  S.  W.  936. 
e=>699{12)  (Mo.App.)  In  action  on  policy  ot 
burglary  insurance,  instruction  held  not  mis- 
,  leading  or  to  aathorixe  jury  to  include  in  ver- 
'  diet  any  loss  of  uninsured  watches  or  jewelry. — 
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Gneringer  t.  Fidelity  &  Depoat  Co.  of  Mary- 
land, 184  S.  W.  »36. 

3UC.   MTTTUAXi   BEmBFIT  XNSUBAKCI!. 
(A)  CorporatloB*  autd  A>aocl»ttona. 

«=689  (TennJ  Pnb.  Acts  1905,  c.  480.  {  12, 
and  section  32,  regulating  beneficiary  associa- 
tions and  exemption  of  benefits,  etc.,  held  not 
invalid.— Hamilton  Nat.  Banlc  r.  Amater,  184 
S.  W.  5. 

(B)  Tke  Contvaet  la  0«aenU. 

«=»7I9(1)  (AA.)  Where  either  the  benefit  cer- 
tificate or  the  constitution  and  by-laws  provided 
for  future  changes,  changes  made  applied  to 
pre-existing  contracts. — Eminent  Household  of 
Columbian  Woodmen  v.  Hewitt,  184  S.  W.  52. 

(D)  Forfeiture  or  Snapoalon. 

e=9755Cl)  (Tex.Civ.App.)  Where  the  policy  or 
benefit  certificate  provides  for  termination  on 
failure  to  pay  premiums  or  dues,  without  afBrm- 
ative  act  of  the  insurer,  conduct  of  the  insnrer 
niialeading  the  insured  to  his  expense  or  harm 
may  estop  the  insurer  from  asserting  forfeiture. 
— lione  Star  Ina.  Union  ▼.  Brannan,  184  S.  W. 
691. 

Evidence  held  to  make  a  strong  case  against 
the  insurer  of  estoppel  to  plead  forfeiture  on 
account  of  acts  of  its  general  manager,  thongh 
oonditions  of  the  policy  as  to  forfeiture  may 
have  been  self-executing. — Id. 
«ss755(2)  (Tex.Civ.App.)  Whether  the  local 
agent  of  an  insurance  company  was  authorized 
to  waive  the  forfeiture  provisions  of  the  policy 
is  immaterial,  where  the  jury  fonnd  that  the 
general  manager  waived  sudi  conditions. — Lone 
Star  Ina.  Union  v.  Brannan,  184  S.  W.  (591. 

(BS)  Benellclarlea  and  Beaellta. 

^=»789(1)  (Ark.)  Under  accident  certificate, 
insured  held  required  to  submit  to  examination 
by  insurer's  physician  and  to  furnish  X-ray 
photograph  with  proof  of  loss,  but  not  concluded 
by  fact  that  photograph  did  not  show  the  frac- 
ture claimed.— Eminent  Household  of  Colum- 
bian Woodmen  v.  Hewitt.  184  S.  W.  52. 
«=>790  fTex.Civ.App.)  Under  the  constitution 
of  a  brotoerhood  enumerating  disabilities  giving 
a  member  right  of  recovery  on  his  beneficiary 
certificate,  and  providing  that  claim  for  any 
other  disability  is  addressed  merely  to  the  be- 
nevolence of  the  brotherhood,  such  other  claim, 
being  rejected,  gives  no  right  of  recovery. — Bie- 
den  V.  Brotherhood  of  Railroad  Trainmen,  184 
S.  W.  68». 

(F)  Aetloaa  tor  BeneSta. 

«=>8I9(4)  (Ark.)  In  suit  on  accident  certifi- 
cate, evidence  of  fracture  alleged  to  have  been 
sustained  held  to  support  a  judgment  for  the 
insured. — Eminent  Household  of  Columbian 
Woodmen  v.  Hewitt,  184  S.  W.  52. 

INTENT. 

See  Contracts,  «=147;  Criminal  Law,  «=b21; 
Deeds,  ®=»93 ;  Embezzlement,  i8=35,  27 :  Evi- 
dence, «=s>26&,  461 :   Wills,  <S=3439,  441. 

INTEREST. 

See  Appeal  and  Error,  <3=»58 :  Bills  and  Notes, 
4=s»344;    Insurance,  €=>596;    Usury. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Parties,  «=>40. 

INTIMIDATION. 

See  Elections,  «=>234i  Executors  and  Adminis- 
trators, ^=>6e. 


INTOXICATING  LIQUORS.  - 

Se«  Criminal  Law,  «es»112,  304,  815;    Indict- 
ment and  Information,  «s>126. 

m.  IiOOAI.  OFTTOIT. 

<S=>39  (Mo.App.)  The  state,  on  a  trial  of  a  vio- 
lation of  the  local  option  law,  need  not  show  that 
notice  of  the  result  of  a  local  option  election  waa 
given,  but  the  fact  that  notice  was  not  given  is 
a  matter  of  defense.— State  v.  B^aIton,  184  S. 
W.  93a 

VI.   OFFEirSES.  ' 

<S=»I34  (Mo.App.)  Alccriiol  is  an  '%itozicatinc 
liquor"  within  Bev.  St  1909,  {  7222,  though 
not  specifically  mentioned  as  such.— State  t. 
Nicolay,  184  S.  W.   U83. 

<&=»I38  (Ky.)  Under  Ky.  St  $  25e9b,  subsec.  2, 
aa  to  delivery  of  intoxicating  liquor  in  prohibi* 
tion  territory,  knowledge  that  the  statement  re- 
quired on  the  package  is  false  is  an  essential  <rf 
the  crime. — Goodman  v.  Commonwealth,  184  S. 
W.  876. 

Under  Ky.  St  f  2569b,  subsec  2,  making  it  aa 
offense  to  deliver  liquor  in  prohibition  territory 
knowing  that  the  required  statement  of  personal 
use  is  false,  such  knowledge  may  be  imputed  to 
one  who  has  not  obtained  of  the  consignee  ft 
statement  that  the  liquor  is  for  personal  use,  or 
who  has  not  in  good  faith  relied  on  such  state- 
ment— Id. 

<8=>I46(2)  (Ark.)  Under  Kirb/s  Dig.  |  5133. 
as  to  soliciting  orders  for  liquors,  held,  that  gist 
of  offense  is  soliciting  of  orders  in  prohibited 
territory  and  the  prescribed  penalties  are  de- 
nounced against  liquor  dealers  whether  in  or 
out  of  the  state.— Hickey  v.  State,  184  S.  W. 
4S8. 

®=>I55(3)  (Mo.App.)  Where  a  physician  wrote 
an  illegal  whisky  prescription,  he  is  guilty  of 
a  violation  of  Uev.  St.  1009,  i  5784.  though 
the  prescription  as  written  would  not  under 
section  5781,  protect  the  druggist  who  filled  it 
—State  T.  Nicolay,  184  S.  W.  1183. 

vm.  cBnaNAi.  pbosecittions. 

®3»2e5(2)  (Tex.Cr.App.)  Indictment  for  selling 
intoxicating  liquors,  merely  alleging  that  local 
option  law  was  adopted  prior  to  its  presentment, 
giving  no  date,  and  alleging  a  sale  subsequent 
tc  the  enactment  of  the  felony  statute  of  1911 
(Pen.  Code  1911,  art.  597),  presented  on  its  ^ce 
a  felony  charge. — Barnes  v.  State,  184  S.  W. 
510. 

4s>23l  (Ky.)  In  a  prosecntion  for  keeping  in- 
toxicating liquor  for  unlawful  sale,  evidence  as 
to  intoxicatioa  of  defendant's  visitors  held  ad- 
missible to  show  the  character  of  the  Itquor.— i 
Frey  v.  (Commonwealth,  184  &  W.  896. 

€=»23l  (Ky.)  In  a  prosecntion  for  unlawfully 
selling  intoxicating  liquor,  evidence  that  defend- 
ant's visitors  became  intoxicated  held  admissible 
to  show  that  the  liquor  sold  was  intoxicating.— 
Frey  v.  Commonwealth,  184  S.  W.  899. 

€=>236(1)  (Mo.App.)  Evidence  held  not  suffi- 
cient to  sustain  a  conviction  for  storing  or  keep- 
ing intoxicating  liquors  contrary  to  Rev.  St 
1909,  {  7227,  in  view  of  the  exception  contained 
in  section  722&— State  v.  Adams,  184  S.  W. 
922. 

$=3236(7)  (Ky.)  EMdence  held  sufficient  to  show 
that  defendant  kept  the  intoxicating  liquor 
found  on  his  premises  for  the  purpose  of  sale.— 
Frey  T.  Commonwealth,  1^  S.  W.  896. 

nC.  SEABCHEB.  SEIZUBES.  AMP  FOR. 
FEITT7B£S. 

^=>249  (Ky.)  A  search  warrant  held  sufficient 
to  charge  defendant  with  having  intoxicating  liq- 
uors in  his  possession  with  intent  to  sell  in  a 
local  option  county. — Frey  t.  Commonwealth, 
184  8.  W.  896. 
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X.  ABATEMENT  AKD  INJUXOTIOX. 

«=>260  (Ark.)  Under  Kirby'a  Dig.  {  5133,  and 
Acts  1915,  p.  408,  held  that,  where  defendant 
had  place  of  business  from  which  he  solicited 
ordprs  for  liquors,  he  was  maintaining  nui- 
sance which  the  circuit  court  had  power  to 
abate  by  injunction.— Hickey  v.  State,  184  S. 
W.  459. 

9=9275  (Ark.)  In  suit  for  injunction,  evidence 
held  Bufflcient  to  support  finding  that  defendant 
had  place  of  basineas  in  Ft.  Smith  from  which 
he  solicited  orders  for  liquor  house  in  Missouri. 
—Hickey  ▼.  State,  184  S.  W.  459. 

IRRIGATION. 

Bee  Waters  and  Water  Oonrses,  «=3254. 

JOINDER. 

See  Action,  «=»40,  47;   Parties,  «s»2S. 

JOINT  DEBTORS. 

See  Contribution. 

JOINT  TENANCY. 

See  Tenancy  in  Clommon. 

JUDGES. 

See  Justices  of  the  Peace;   Mandamus,  «=>26- 

I.  APPOIITTMENT,      QVAUFZCATION. 
AXU  TKHVHE. 


(MoJ^.pp.)  A  member  of  the  bar,  improp- 
erly appointed  as  a  special  judge  on  disquanfica- 
tion  of  the  regular  judge,  is  not  a  de  facto  offi- 
cer, and  his  acts  will  not  be  upheld  as  such.— 
Ex  parte  Fish,  184  S.  W.  479. 

n.   SPBCIAI.  OR  SXTBSTIT1TTE 
JUDGES. 

«s>14  (MaApp.)  Bev.  St.  1909,  8t  8065,  5199, 
relating  to  the  selection  of  spedal  }udfes,  apply 
to  the  appointment  of  special  judges  in  the  St. 
Lonia  court  of  criminal  corTection. — ^Ez  parte 
Fish,  184  S.  W.  479. 

«8=»l6g)  (Mo-App.)  Under  Rev.  St  1909,  fS 
3066,  5199,  relating  to  appointment  of  spedal 
judges,  a  member  of  the  bar,  purporting  to  act 
as  a  special  judge  of  the  St  Liouis  court  of 
criminal  correction,  bad  no  jurisdiction,  where 
the  record  showed  that  the  parties  were  unable 
to  agree  on  his  selection.— Ez  parte  Fish,  184 
S.  W.  479. 

4s9|8  (Mo,Afp.)  Where  record  of  St  I^uis 
court  of  criminal  correction  recited  that  the  par- 
ties were  unable  to  agree  on  appointment  of 
special  judge,  and  that  appointment  was  made 
by  oral  agreement  between  counsel,  the  recitals 
are  conflicting,  and  appointment  cannot  be  up- 
held.—Ex  parte  Fish,  184  S.  W.  479. 

JUDGMENT. 

See  Execution;    Judicial  Sales. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

I.   NATURE  AND  ESSENTIA!.*  IN 
GENERAI.. 

•=»5  (Tex.(Sv.App.)  Where  a  domestic  judg- 
ment is  attacked,  it  is  necessary  to  determine 
whether  it  was  rendered  by  a  court  of  general 
jurisdiction  over  the  subject-matter,  wbether 
the  attack  is  direct  or  collateral,  whether  the 
evidence  is  apparent  on  the  face  of  the  record, 
and,  if  not  whether  outside  evidence  is  compe- 
tent, and  whether  the  gronnd  of  the  attack  is 
one  which  goes  to  the  power  of  the  court  or  is 
a  matter  of  piocedure.--Ileeves  v.  Fuqua,  184  S. 


«s>l7(2)  (Tez.Civ.App.)  To  authorize  a  default 
judgment  the  sherifrs  return  must  show  serv- 
ice as  required  by  statute. — Miller  v.  First  State 
Bank  &  Tmst  Co.  of  Santa  Anna,  184  S.  W. 
S14. 

«=bI7<8)  ^x.Civ.App.)  In  suit  to  foreclose  a 
vendors  hen,  amended  petition,  describing  the 
land  BO  differently  from  the  original  petition  as 
to  describe  different  land,  set  up  a  new  cause 
of  action,  of  which  defendant  should  have  had 
notice  to  make  judgment  by  default  valid.— 
Gilles  V.  Minerr  Bank  of  Carterville,  Mo., 
184  S.  W.  284. 

«=»I7(9)  (Ark.)  The  omission  of  the  official  seal 
from  a  writ  of  summons  will  not  invalidate  a 
decree  based  on  service  of  such  summons. — 
Oliver  v.  Routh.  184  S.  W.  843. 
«=>I7(10)  (Tez.Civ.App.)  Where  the  petition  or 
citation  in  an  action  against  a  corporation  fails 
to  direct  the  manner  of  service,  to  sustain  a 
default  judgment  proof  of  proper  service  must 
be  made  when  judgment  is  entered. — Miller  v. 
First  State  Bank  &  Trust  Co.  of  Sante  Anna, 
184  S.  W.  614. 

ZV.  BT  DEFAUI.T. 

(B)   Openlnc  or  Setting  Aside   Default. 

«=»l43a)  (Tex.Oiv.App.)  Where  no  legal  serv- 
ice is  had  upon  defendants,  a  default  judgment 
may  be  set  aside  without  showing  a  sufficient 
excuse  for  failure  to  appear.— Miller  v.  First 
State  Bank  &  Trust  Co.  of  SanU  Anna,  184  S. 
W.  614. 

«s>l43^)  (Tez.Civ.App.)  Where  a  default  Judg- 
ment which  is  not  void  ia  sought  to  be  vacated, 
an  excuse  for  failure  to  answer  on  the  original 
suit  must  be  shown.— Hester  v.  Baskin,  184  S. 
W.  728. 

<8=>I43(18)  (Tei.Civ.App.)  Motion  to  set  aside 
default  judgment  by  defendants,  arriving  at 
court  a  few  minutes  after  judgment  was  enter- 
ed, held  to  show  diligence,  and  hence  motion 
should  have  been  granted. — Miller  v.  First  State 
Bank  &  Trust  Co.  of  SanU  Anna,  184  S.  W. 
S14. 

<S=s>l45(2)  (Tex.Giv.App.)  To  set  aside  a  default 
judgment  the  motion  must  show  a  meritorious 
defense  as  well  as  a  sufficient  excuse  for  failure 
to  appear  and  answer.— Miller  v.  First  State 
Bank  &  Trust  Co.  of  Santa  Anna,  184  S.  W. 
614. 

Where  no  legal  service  is  had  upon  defendants, 
a  default  judgment  may  be  set  aside  without 
showing  a  meritorious  defense.— Id. 

«=>  145(2)  (Tex.Civ.App.)  Where  a  default  jiide- 
ment  which  is  not  void  is  sought  to  be  vacated, 
facta  showing  a  meritorious  defense  muse  !« 
shown.— Hester  v.  Baskin,  184  8.  W.  726. 

4=9 1 48  (Ky.)  One  not  a  defendant  nor  succes- 
sor in  interest  of  a  defendant  in  an  action  in 
which  default  judgment  is  entered  may  nut  pro- 
ceed under  Civ.  CTode  Prac.  {  414,  to  secure  its 
retrial.— Houston  v.  Commonwealth,  184  S.  W. 
388. 

<&=»I53(4)  (Tex.Civ.App.)  The  trial  court  prop- 
erly refused  to  consider  a  motion  to  set  aaide  a 
de&ult  judgment  rendered  at  a  previous  term. 
—Hester  v.  Baskin.  184  S.  W.  726. 

4=>I63  (Tex.Civ.App.)  On  motion  to  open  de- 
tenlt,  heid,  that  answer  filed  therewith,  though 
verified  on  information  and  belief,  might  be  con- 
sidered ill  determining  whether  it  showed  a 
meritorious  defense. — Miller  v.  E^rst  State  Bank 
&  Trust  Co.  of  Santa  Anna,  184  S.  W.  614. 

«=9l73  (Tex.Civ.App.)  The  trial  court,  which 
was  in  error  in  setting  aside  a  default  judg- 
ment after  term,  properly  vacated  the  order  on 
motion,  leaving  the  default  judgment  as  render- 
ed at  the  previous  term  stand  as  originally  en- 
tered.—Hester  V.  Baskin,  184  S.  W.  726. 
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VX.  OH  TBXAX.  or  ISSUES. 

(B)   Piw<t«s. 

^243  (Tex.01v.App.)  In  creditor's  rait  to 
enforce  alleged  trust  for  lienefit  of  creditors, 
held,  that  court  could  not  adjudicate  daims  not 
reduced  to  judgment,  the  debtors  not  being  par- 
ties.— Barcus  ▼.  Parlln-Orendorf  Implement  Co~ 
184  S.  W.  640. 

(C)   Conformity    to   Proema,   PleadiBcat 
Proofs,  and^  Verdict   or  Flndlnsa. 

«s>25l(l)  (Xez.Cir.App.)  In  a  suit  for  breadi 
of  contract,  where  plaintiff  pleaded  no  facta 
entitling  her  to  a  personal  judgment  against  a 
defendant,  though  the  evidence  showed  that 
he  was  personally  liable  to  her,  such  a  personal 
judgment  could  not  stand.— Nails  v.  McGrill, 
184  8.  W.  275. 

«=s>256(l)  (Tei.Civ.App.)  A  judgment  must  con- 
form to  the  pleadings  and  the  proof. — Angelina 
County  Lumber  Co.  v.  Hines.  184  S.  W.  5S6. 
«=»256(1)  (Tex.Civ.App.)  In  suit  by  realty  bro- 
kers for  breach  of  a  landowner's  undertaking 
to  give  them  exclusive  right  to  sell  for  a  spec- 
ified time,  judgment  for  defendant  held  sup- 
ported by  two  findings  of  fact,  denominated 
conclusions  of  law,  though  the  finding  that  the 
owner  had  not  contracted  with  plaintiffs  was 
inconsistent  with  another.— Osborne  &  Beclc  t. 
Sanders,  184  S.  W.  1101. 
«s»256(2)  (Tex.Civ.App.)  It  is  fundamental  er- 
ror for  judgment  to  be  rendered  on  answer  of 
jury  which  is  not  responsive  to  issue  without 
which  there  is  no  basis  for  judgment. — Indiana 
Co^p.  Canal  Co.  v.  Gray,  184  S.  W.  242. 
^9256(5)  (Tex.Civ.App.)  In  suit  by  assignee  of 
a  bank  which  guaranteed  collection  against  it 
and  its  debtor,  entry  of  judgment  for  plaintiff 
acainst  the  debtor  on  verdict  finding  for  plain- 
tiff against  the  l>ank  and  further  finding  for 
the  bank  against  the  debtor  held  prwer.— 
Carver  Bros.  v.  Merrett.  184  S.  W.  741. 

ZX.  OPEMINO  OB  VAOATUrO. 

<8=>342(1)  (Ky.)  Under  Civ.  Code  Prac.  {  618, 
a  motion  by  one  not  a  party  to  the  action  in 
which  a  judgment  was  rendered,  to  vacate  the 
judgment  and  file  an  answer,  cannot  be  treated 
as  an  application  for  the  vacation  of  a  judg- 
ment after  the  term. — Houston  v.  Common- 
wealth, 184  S.  W.  388. 

«=>388  (Tenn.)  On  a  bill  to  clear  up  title,  a 
decree  for  a  defendant,  finding  him  to  be  the 
owner  in  fee  of  part  of  the  land  involved,  after 
the  term  at  which  it  was  entered  became  final, 
and  the  court  could  not  vacate  or  modify  it 
without  notice  and  such  proceedings  as  would 
give  it  jurisdiction  anew. — Steams  Coal  &  Lum- 
bw  Co.  V.  Patton,  184  S.  W.  855. 

X.  EQTnTABX.E  &EUEF. 
(A)  Ilatare  of  Remedy  and  Qroaada. 

«=»403  (Tex.Civ.App.)  Equity  will  not  set 
aside  judgment  where,  after  rendition,  there 
was  a  compromise  and  settlement,  and,  in  vio- 
lation thereof,  execution  issued  and  judgment 
was  satisfied  by  sale  to  a  third  person ;  the 
remedy  then  being  by  an  action  at  law  for 
damages  for  the  wrongful  taking. — Steger  Lum- 
ber Co.  V.  McSwain,  184  8.  W.  292. 
4=>435  (Tex.Civ.App.)  A  party  prevented  from 
prosecuting  his  suit  or  making  his  defense  by 
mistake  can  bring  an  equitable  action  after  close 
of  term  to  reopen  and  dispose  of  tiie  case  on  its 
merits.— Hester  v.  Baskiu,  184  S.  W.  726. 
^9443(1)  (Tex.Civ.App.)  A  party  prevented 
from  prosecuting  his  suit  by  fraud  can  bring  an 
equitable  action  after  the  close  of  the  term  to 
reopen  and  dispose  of  the  case  upon  its  merits.— 
Heater  v.  Baskin,  184  8.  W.  726. 
«s»443(3)  (Tfex.Civ.App.)  A  party  prevented 
from  making  his  defense  by  fraud  can  bring  an 
equitabie  action  after  the  close  of  the  term  to 


reopen  and  dispose  of  the  case  on  its  merita. — 
Heater  t.  Baskin,  184  S.  W.  726. 

XX.  COXJUATEBAX.  ATTAOX. 
(B)  Oronnda. 
«=>494  (Tex.<ST.App.)  (Siattel  mortgagee  held 
neither  party  nor  privy  to  action  to  enforce  lien 
on  pr<H>erty  of  mortgagor;    hence  he  may  col- 
laterally attack  the  judgment  by  evidence  de- 
hors   the    record.— Ferrell-Michael    Abstract   & 
Title  Co.  V.  McCormac,  184  S.  W.  1081. 
«=s>495(l)  (Tez.Civ.App.)  Upon     collateral     at- 
tack on  a  judgment  of  a  domestic  court  it  will, 
where  the  action  was  within   the  court's  gen- 
eral jurisdiction,   be  presumed  that  the  neces- 
sary jurisdictional  facta  existed,  tiiough  they  do 
not  appear  of  record. — ^Ferrell-Michael  Abstract 
&  Title  Co.  V.  McCormac  184  S.  W.  108L 
^=»50l   (Ark.)  A  judgment  foreclosing  the  voi- 
dor's  lien  will  not.  on  collateral  attack,  be  set 
aside  save  for  fraud,  and  proof  of  facta  showing 
it  was  erroneous  does  not  warrant  vacation. — 
Oliver  v.  Routh,  184  S.  W.  843. 

XXIX.  MEBOBB  AXD  BAB  OF  OAUSE8 
OF  ACTZOH  AKD  DEFENSES. 

(A)  JndamentB  Operatl-re  as  Bar, 

«=s568  (Tex.Civ.App.)  Judgment  by  default  for 
the  payee  suing  on  a  note,  when  made  final.  Is  a 
bar  to  suit  by  the  maker  to  cancel  the  note  for 
fraud.— Cattlemen's  Trust  Co.  t.  Blasiugame, 
184  8.  W.  674. 

(B)   Canaes  of  Action  and  Dvfensea  Mcrc> 
ed.   Barred,  or  Concladed. 

«=>585(2)  (Tex.Civ.App.)  Judgment  by  defonlt 
for  the  payee  in  an  action  on  a  note  is  not  a 
bar  to  a  suit  by  the  maker  to  avoid  another 
note  on  the  ground  of  fraud  in  the  contract  un- 
der which  both  notes  were  given. — Cattlemen's 
Trust  Co.  V.  Blasingame,  184  S.  W.  674. 
€=>588  (Mo.)  In  an  action  in  equity  for  the 
partition  of  land,  a  former  judgment  in  an 
action  between  tiie  same  parties  and  sedcing 
the  same  relief,  but  urging  different  grounds, 
was  condusive  upon  a  plea  of  res  adjudicata. 
— Ogden  V.  Aner,  184  S.  W.  72. 
«=»589(2)  (Tex.Civ.App.)  The  assignor  of  an 
account  could  not  recover  therennon,  and  also 
for  a  tort  growing  out  of  the  same  transac- 
tion ;  as  it  would  constitute  a  double  recovery. 
-Carver  Bros.  t.  Merrett,  184  S.  W.  74L 

Xrv.  OONCX.USIVENE8S   OF   ADXHSI- 
CATION. 

(A)   JadKiaenta    ConelnalTC  te  0«BeraI. 

€=>645  (Mo.)  Judgment  in  a  law  aodon,  in- 
volving the  same  parties  and  subject-matter, 
wherein  equitable  defenses  might  have  been  in- 
terposed, IS  res  judicata  against  defendant  on 
such  equitable  defenses  in  a  later  action,  wheth- 
er they  were  pleaded  and  adjudicated  in  the  first 
action  or  not.— WilUama  t.  aty  of  Hayti,  184 
S.  W.  470. 

(B)   Persons  Concladed. 

«=>675(2)  (Tex.Civ.App.)  Bank,  to  which  note 
was  delivered  as  collateral  security,  which  re- 
turned it  to  the  pledgor  that  suit  might  be 
brought,  one  of  the  bank's  attorneys,  prosecut- 
ing the  suit  to  jtidgment.  held  bound  by  the 
judgment  rendered.— Finley  v.  Wakefield,  184 
S.  W.  755. 

&=>682(3)  (Mo.)  Judgment  in  suit  to  quiet  ti- 
Ue  by  heirs  of  the  grantor  of  land  dedicated  to 
defendant  city  for  courthouse  purposes  is  res 
judicata,  in  a  later  action  by  the  puicfaasers  at 
partition  sale  of  the  interest  of  suck  heirs, 
against  the  city  on  the  same  issues. — Williams 
V.  City  of  Hayti,  184  S.  W.  470. 
4e»702  (Mo.)  An  un^ppealed  judgment  in  dis- 
trict court  in  prior  suit,  wherein  the  predeces- 
sors of  the  present  plaintiffs  were  defendants, 
the  plaintiffs  therein  being  property  ownera  ana 
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citixena  of  the  present  defendant  dty,  the  issae 
tn  both  suits  being  the  title  to  certain  Innd,  la 
res  judicata,  and  works  estoppel  by  iudgmont 
against  the  city  in  the  later  action.— Williams 
T.  aty  of  Hayti,  184  S.  W,  470. 
•=>707  (Ky.)  The  rights  of  persons  not  parties 
nor  daiminz  under  parties  to  a  jadgment  are 
not  aifected  thereby. — Houston  v.  Common- 
wealth, 184  S.  W.  388. 

«=>7I2  (Tex.CiT.App.)  In  suit  against  wanantw 
on  his  covenant,  record  of  suit  between  hi*  ven- 
dee and  third  party  involving  title  conveyed,  to 
which  warrantor  was  not  a  party,  keli  not  ad- 
missible to  show  recovery  under  a  paramount  ti- 
de.—MUes  T.  Bodenheim,  184  S.  W.  633. 

(D)  JndKmentB   In    Partienlitr    Claaaea    of 
Aetiona  ud  Proceedlnv*- 

<8=>747(6)  (Ark.)  Under  Kirby's  Dig.  i  3648,  a 
judgment  in  an  action  of  unlawful  detainer  is 
not  an  adjudication  as  to  title  precluding  sub- 
sequent action  of  cdectment.— WiUiama  v.  Prio- 
>ean.  184  S.  W.  847. 

XT.  IiIEN. 

^=>768C1)  (Ark.)  A  judgment  in  one  county  is 
not  a  lien  against  land  in  another,  where  no 
copy  was  filed  for  record  in  the  county  of  the 
situs  of  the  land  and  the  sheriff  failed  to  com- 
ply with  Kirby's  Dig.  K  5149-5154.  inclusive, 
providing  procedure  for  perfecting  such  liens. 
—Acker  v.  Devore,  184  S.  W.  852. 
9=9787  (Tei.Civ.App.)  laen  of  judgment  re- 
covered against  grantor  between  execution  of 
deed  containing  erroneous  description  and  exe- 
cution of  correction  deed  held  not  to  attach 
to  the  land,  as  the  first  deed  passed  title. — 
Gauss-Longenberg  Hat  Co.  v.  Ailurns,  184  S. 
W.  288. 

XVn.   FOBEIOM  JITDOMEirrS. 

«=s>8l8(l)  (Tex.Civ.App.)  Judgment  of  a  court 
of  foreign  jurisdiction  can  be  collaterally  at- 
tacked for  want  of  jurisdiction  by  parties  or 
privies,  even  by  evidence  dehors  the  record. — 
FerreU-Michael  Abstract  &  Title  Co.  T.  Mc- 
Cormac.  184  S.  W.  1(«1. 

XVnX.  ASSIOmCEMT. 

^s»846  (Ark.)  Surety  on  bond,  who  had  obtain- 
ed judgment  for  contribution  against  a  cosurety 
who  had  discharged  a  judgment  against  the  prin- 
cipal and  taken  an  assignment  thereof  as  against 
subse<iuent  assignee  of  judgment,  held  entitled 
to  enjoin  Its  collection,  thereby  in  effect  enforc- 
ing his  judgment  for  contribution.— Thorsen  v, 
Poe,  184  S.  W.  427. 

®=>847  (Ark.)  The  assignee  of  a  judgment  takes 
it  subject  to  all  the  equities  and  deKnses  exist- 
ing between  the  parties  thereto. — Thorsen  v. 
Poe,  184  S.  W.  427. 

XIX.   gPgPEWSIOy.  EWrOBOEMEKT. 
AMD   BEVTVAX.. 

«=»866(2)  (Tex.)  In  analogy  to  Rev.  St  1911, 
art.  5606,  actioh  to  recover  upon  judgment  on 
which  execution  issued  within  a  year,  brought 
more  than  10  years  after  the  issuance  of  such 
execution  held  barred  by  the  10-year  statute 
of  limitations.— Dupree  v.  Gale  Mfg.  Co.,  184 
S.  W.  184. 

XXI.  ACTIOlfS   Oir  JTTDOICENTS. 

(B)  Foretsn  Jadcmenta. 

^=>942  (Mo.)  Proof  of  judgments  entered  by 
the  clerk  in  vacation  in  another  state,  being  of 
statutory  origin,  does  not  import  validity,  and 
cannot  be  aided  by  presumption,  uader  Rev.  iSt. 
1909,  I  1836.-Schroeder  v.  Edwards.  184  S. 
W.  108. 

JUDICIAL  NOTICE. 

See  Crimlual  Iaw,  «s>3(M;  Evidence,  <S=»5-35. 


JUDICIAL  SALES. 

See  Execution,  «s>21&-26S ;  Executors  and  Ad- 
ministrators, «=»348;  Judgment,  ^9682; 
Mortgages,  4=>546. 

(8=>47  (Mo.App.)  Orders  on  which  a  voidable 
judicial  sale  was  based  cannot  be  collaterally 
attacked  in  an  action  for  breach  of  warranty 
by  a  subsequent  grantee  who  purchased  before 
the  voidable  sale  was  set  aside  in  proceedings 
to  which  the  grantee  was  not  a  party.— Githens 
V.  Bamhill.  184  S.  W.  145. 

JURISDICTION. 

See  Appeal  and  Error,  «=>185,  493,  7S2,  1217; 
Bankruptcy ;  Courts;  Elections,  ^=3276 ; 
Executors  and  Administrators,  9=»13;  Gar- 
nishment, 9=981 ;  Guardian  and  Ward,  9=9 
81 ;  Judgment,  <S=»494.  486,  818 ;  Justioes  of 
the  Peace,  «s>39Vi-68;   Prohibition. 

JURY. 

See  Appeal  and  Error,  <8=921SL  1045,  1069; 
Criminal  Law,  9=9857;  Grand  Jury;  Trial, 
9=9l3&-156,  304. 

H.   BIGHT   TO   TBIAI.  BT  JUBT^ 

<S=9l9(l)  (Tex.Civ.App.)  Const,  art.  1,  S  15, 
guaranteed  the  right  to  trial  by  jury  in  lunacy 
proceedings. — Loving  v.  Hazelwood,  184  3.  W. 
355. 

9=>29(2)  (Tex.Cr.App.)  The  provision  that  the 
defendant  cannot  waive  a  jury  in  a  felony  case 
means  that  he  cannot  waive  trial  by  a  jury  of 
men  who  have  expressed  no  opinion  as  (o  his 
guilt— Duncan  v.  State,  184  S.  W.  195. 
9=932(2)  (Tex.av.App.)  Under  Rev.  St  1911, 
art  6214,  requiring  a  jury  to  consist  of  12  men, 
but  providing  that  the  parties  may  agree  to  try 
with  a  less  number,  a  jury  of  11,  obtained  by 
agreement  is  a  legal  Jury. — Crosby  v.  Stevena, 
184  S.  W.  706. 

9=33(1)  (Tex.Civ.App.)  The  commission  to 
try  lunacy  charges  provided  for  by  Acts  33d 
Leg.  c.  163,  is  not  a  jury  within  the  consti- 
tutional guarantee  of  right  to  a  trial  by  jury. 
—Loving  V.  Hazelwood,  184  S.  W.  355. 

9=934(3)  (Mo.)  It  is  not  a  deprivation  of  the 
right  of  jury  trial  protected  by  Const  art.  2, 
i  28.  for  the  trial  judge  to  err  in  withholding 
evidence  from  or  in  submitting  it  to  a  jury.— ■ 
Gwey  V.  Jackson,  184  S.  W.  979. 

V.  COMPETEKOT  OF  JTHEtOBS,  CHAI.. 

I<ENOE8.  AlTD   OBJECTIONS. 

9=»97(1)  (Tex.Cr.App.^  The  provision  of  the 
bill  of  rights  requiring  that  the  accused  shall 
have  a  fair  trial  by  an  impartial  jury,  means 
that  the  jury  must  be  not  partial,  not  fav<wing 
one  party  more  than  another,  unprejudiced. 
disinterested,  equitable,  and  just,  and  that  the 
merits  of  the  case  shall  not  be  prejudged. — 
Dundan  v.  State,  184  S.  W.  195. 

VI.  nCPAMEUKO    FOB    TBIAIi    AND 

OATH. 

9s>l49  (Tez.CiT.App.)  Where  there  is  no  judi- 
cial determination  that  a  juror  is  ill,  but  the 
parties  merely  agree,  on  information  that  he  is 
ill,  to  go  to  trial  with  11  jurors,  the  court  prop- 
erly refused  to  enter  a  formal  order,  finding 
that  the  juror  was  ill. — Crosby  v.  Stevens,  184 
S.  W.  705. 

Though  an  order  declaring  a  juror  ill  was 
filed,  it  could  be  withdrawn  at  any  time  during 
the  term  of  the  court.-^Id. 
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JUSTICES  OF  THE  PEACE. 

See  Appeal  and  £>rror,  9=»18S;   Elections,  9=» 
275,  280,  806. 

m.  civn.  JURISDICTION  Ain>  au- 

THORITT. 

«s>39>A  (Mo.App.)  Under  Rev.  St.  1900.  { 
7758,  a  justice's  jurisdiction  over  the  subject- 
matter  in  replevin  depends  on  the  location  ot 
the  property  only  in  the  county.— Rogers  v. 
Davis.  184  S.  W.  151. 

4=»44(2)  (Ark.)  A  justice  ot  the  peace  has  jn- 
risdiction  of  an  action  to  recover  plaintiff's 
share  of  a  crop,  and  to  enforce  a  landlord's  lien 
where  the  complaint  claims  but  |300,  although 
the  proof  shows  a  greater  sum  to  be  due.— Tur- 
ner V.  Cotton,  184  S.  W.  415. 
«=>44(2)  (Tez.Giv.App.)  Justice  court  is  with- 
out juri8dictl<m  of  a  proceeding  to  enforce  a 
laborer's  lien  on  property  of  a  value  exceeding 
$200,  since  value  of  property,  and  not  value 
of  claim,  controls. — Ferrell-Michael  Abstract  & 
Title  Co.  V.  McCkjrmac  184  S.  W.  1081. 
«=>44(7)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914.  arts.  7773.  7778.  the 
constable's  appraisement  of  attached  property 
claimed  by  a  third  person  at  more  than  9200 
is  conclusive  against  the  justice's  jurisdiction. 
— FuUer,  Uanna  &  Ca  v.  Rogers,  184  S.  W. 
822. 

€e»58(2)  (Mo.App.)  A  record  in  an  action  not 
brought  in  the  township  of  ptaintUTs  residence, 
which  does  not  show  the  place  of  defendant's 
residence,  does  not  affirmatively  show  juris- 
diction under  Rev.  St.  1909,  i  7309.— Rogers  v. 
I>aviB,  184  S.  W.  161. 

TV.   FBOCEDITRE  HT  OTVUi  CASES. 

^984(4)  (Mo.App.)  The  general  appearance  by 
defendant  in  replevin  before  a  justice  of  the 
peace  who  had  jurisdiction  of  the  subject-mat- 
ter waives  objection  to  want  of  jurisdiction  over 
the  pemon  of  defendant. — Rogers  v  Davis,  184 
8.  W.  151. 

Where  the  jurisdiction  of  a  justice  of  the 
peace  is  determined  by  the  location  of  property, 
or  the  place  of  injury,  the  appearance  of  de- 
fendant in  an  action  not  begun  in  the  proper 
township  does  not  cure  the  jurisdictional  de- 
fect—Id. 

«s»9l(2)  (Mo.App.)  In  an  action  on  an  agree- 
ment to  pay  taxes,  a  statement  filed  in  a  jus- 
tice court  in  the  form  of  an  itemized  bill  for 
the  tax  paid,  with  interest,  and  stating  that 
the  defendant  agreed  to  pay  the  taxes  and  be- 
cause of  his  failure  to  do  so  the  taxes  were 
paid  by  the  owner,  is  sufficiently  explicit  to  bar 
another  actico.— Sears  v.  Krekel,  181  S.  W. 
911. 

«=>9I(3)  (Mo.App.)  Under  Rev.  St.  1909,  i 
7413,  relating  to  justices  of  the  peace,  all  that 
is  necessary  in  filing  suit  on  the  indorsement  ai 
a  note  is  to  file  the  note,  and  statutes  of  a 
foreign  state  establishing  the  right  to  recovery 
need  not  be  pleaded.— Davia  T.  McGoll.  184  8. 
W.  920. 

In  suit  upon  negotiable  notes,  where  the  de- 
fendant is  advise^  by  thar  lodgment  with  the 
justice  and  the  issuance  of  summons  to  meet 
tk«  issue  of  his  liability  as  an  indorse^  and 
judgment  would  bar  maintenance  of  a  future 
action,  the  purposes  of  the  statute  are  met.  and 
failure  to  ule  specific  pleadings  is  not  fatal. 
—Id. 

^=»93  (Mo.App.)  In  suit  in  jnstioe  court  on  an 
account  stated,  where  defendant  appeared  and 
answered  distinctly  denying  an  account  stated, 
and  there  was  no  account  stated  iwoven  at  the 
trial,  be  could  put  in  a  counterclaim.— Niehaus 
V.  GiUanders,  184  S.  W.  949. 
«S997  (Mo.App.)  In  an  action  of  replevin  be- 
fore a  justice  of  the  peace,  the  affidavit  verify- 
ing the  statement,  as  required  by  Rev.  St  1900, 
U  7769.  7760,  is  the  baala  of  the  action,  with- 


out which  the  Jastioe  has  no  Jurisdiction.— 
White  V.  Grace.  184  S.  W.  947. 

In  replevin  before  a  justice  of  the  peace  by 
an  infant,  affidavit,  verifying  the  statement, 
executed  by  such  infant  was  sufficient  to  give 
the  justice  jurisdiction  of  the  action,  in  which, 
upon  defendant's  objection  that  the  idaintiff 
was  not  of  age,  an  attorney  was  app<Hnted  Ua 
next  friend  by  the  justice  at  the  trial  nnder 
Rev.  St  1900,  il  7435,  7436.-Id. 
«=»I00(2)  (Mo. App.)  In  suit  in  justice's  court 
on  an  account  stated,  where  defendant  appear- 
ed and  answered  distinctly  denying  an  account 
stated,  plaintiff,  pleading  the  account  stated, 
could  recover  only  on  it— Niehaos  v.  GiUanders, 
184  S.  W.  949. 

«=>I29(3)  (Tex.C3v.App.)  A  Justice's  ludgment 
foreclosing  a  laborer's  lien  cannot  be  collaterally 
attacked  by  parties  or  privies,  the  record  not 
showing  the  value  of  the  property  on  which  the 
lien  was  sought  upon  the  ground  that  it  ex- 
ceeded the  amount  of  the  justice's  jurisdiction. 
—Ferrell-Michael  Abstract  &  Title  Co;  v.  Mc- 
Cormac,  184  8.  W.  1081. 

V.  REVIEW  OF  FBOGEEDINaS. 
(A)  Appeal  tuki  BrMr. 

«=>I4I(2)  (Tei.Civ.App.)  As  a  Justice  court 
has  no  jurisdiction  of  suits  for  the  recovery  of 
more  than  $200  under  Const  art  S,  ]  19,  where 
a  suit  was  for  exactly  $20O,  a  Judgment  of  the 
county  court  on  appeal  from  justice  court  for 
the  principal  and  a  penalty  and  itema  exceed- 
ing that  amount  was  invaUd.— North  American 
Ins.  Co.  V.  Jenkins.  184  8.  W.  807. 
9=>I50(3)  (Ark.)  AJi  objection  of  want  of  par- 
ties plaintiff  is  waived  under  Kirby's  Dig.  {{ 
6003,  6096,  where  not  made  in  the  justice  court 
or  in  the  circuit  court  on  appeal  until  instruc- 
tions are  given. — Tomlinson  Chair  Mfg.  Co.  t. 
Jop-pa  Mattress  Co.,  184  S.  W.  32. 
QE»I59(3)  (Mo..\pp.)  Recognizance  or  bond  on 
appeal  from  judgment  of  justice  of  the  peace 
against  defendants  as  partners  and  against  one 
of  them  individually  held  sufficient  as  a  recog- 
nizance of  the  individual  defendant— Thiel  De- 
tective Service  Go.  v.  Reynolds.  184  8.  W. 
1178. 

®=>I62(1)  (Ark.)  Appeal  from  a  judgment  of  a 
justice,  with  supersedeas,  does  not  extinguish, 
but  merely  suspends  operation  of,  the  judgment 
—Detroit  Fire  &  Marine  Ins.  Co.  v.  Stewart  184 
S.  W.  438. 

«=>I62(2)  (Mo.App.)  The  granting  of  an  ap- 
peal by  a  justice  of  the  peace  and  a  filing  of 
the  transcript,  together  with  all  the  {tapers,  in 
the  circuit  court  vests  that  court  with  juris- 
diction of  the  case.— Thiel  Detective  Service  Go. 
V.  Reynolds.  184  8.  W.  1178. 

JUSTIFICATION. 

See  Homicide,  «=3ll5,  lia 


KIDNAPPING. 


See  Abduetioo. 


See  Notice. 


KNOWLEDGE. 
LACHES. 


See  Corporations,  4=3l23;   Quieting  Title,  «=» 
29. 

LANDLORD  AND  TENANT. 

See  Evidence,  «=>460;  limitation  of  Actions. 
^=>24,  27;   Reformation  of  Inatnunente,   ' 
20;  Waters  and  Water  Courses,  «s>254. 

n.  rsAsss  ahd  AOREEHEirrs  m 

OEXERAX.. 
(A)  Rc^aUitMi  Mtd  TaUdlty. 

«S322(2)  (Tex.Civ.ApD.)  A    lease    of    irrigated 
land  providing,  "in  case  leasees  take  mote  than 
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aO  acires  witbin  rix  months,  the  parties  to  en- 
tar  into  a  sapplemental  contract  to  evidence 
same,"  construed  to  be  an  offer  to  lease,  and 
not  effective  as  a  contract  until  accepted. — 
Donada  v.  Power,  184  S.  W.  793. 
®=»25(5)  (Tex.CSv.App.)  Takine  possession  of 
land  by  the  lessee  after  an  oner  to  lease  it  to 
him  is  an  acceptance  of  the  offer  as  binding  on 
him  as  an  express  verbal  acceptance.— Donada 
v.  Power.  184  S.  W.  793. 

IV.  TERMS  FOR  TRARS. 
(B)  AjistvBa>«nt>   SnblettlBS.  and   Mort- 

«s»76(3)  (Mo.App.)  Where  a  leasee's  sublease 
provided  that  the  sublessee  could  not  sublet  or 
allow  any  other  tenant  to  come  in  with  or  un- 
der him  without  Oxe  written  consent  of  the  land- 
lord, such  restriction  was  not  exhausted  by  an 
assinimeot  by  the  sublessee. — Harmon  t,  Dick- 
erson,  181  S.  W.  139. 

(D)  Termlaatloa. 

«s>l04  (Mo.App.)  Whera  a  lessee  subleased, 
tiie  lease  providing  that  the  sublessee  could  not 
sublet  without  tiie  written  consent  of  the  land- 
lord, the  lessee  could  protect  himself,  against 
a  breach  of  the  provision,  by  a  forfeiture.— Har- 
mon  V.  Dickerson,  184  S.  W, 


139. 


VUI.  RENT  AND  ADVANCES. 
(A)   RlshtB  and  Ltabtlltle*. 

>  1 991/2  (Ark.)  Where     premises 


were    not 


9=9lliV'/2  ^'A.rK.;  Yvuere  premises  weie  uui. 
leased  solely  for  conducting  a  saloon,  the  lessee 
was  not  relieved  from  paying  rent  because  of 
prohibition  of  saloons,  as  he  might  use  it  for 
other  purposes.— Harper  v.  Young,  184  S.  W. 
447. 

LANDS. 

8m  PnUic  Lands. 

LARCENY.  * 

See  Criminal  Law,  «=>372,  507%,  637,  883, 
946,  966,  1158;  Embesalement;  False  Pre- 
tenses. 

X.  OFFENSES    AND   RESPONBIRIZJnrT 
THEREFOR. 

^s>7  (Ky.)  Where  by  purchase  one  obtains  title 
as  well  as  possession,  he  is  not  guilty  of  lar- 
ceny, though  he  sells  the  article,  instead  of  giv- 
ing a  mortgage  on  it  for  the  price,  as  agreed. 
—Trotter  v.  Commonwealth,  184  S.  W.  871. 
9=>27  (Moj  Where  an  automobile  was  stolen 
by  A.  and  G.  In  execution  of  a  conspiracy  with 
the  defendant,  although  it  was  not  specified  as 
a  car  to  be  stolen,  defendant  held  responsible 
criminally  as  if  personally  participating  in  the 
.theft- State  v.  Othick,  184  S.  W.  106. 

n.  PROSEOPTION  AND  FUNISH- 

MSNT. 

(A)  IndletBtsnt  and  Information. 

'^=>40(8)  (Mo.App.)  A  charge  of  larceny  or  em- 
bezzlement of  lawful  money  of  the  United 
States  is  not  sustained  by  proof  of  the  larceny 
-or  embenlement  of  a  check.— State  v.  Bosefelt. 
184  8.  W.  904, 

4=940(11)  (Tex.Cr.App.)  In  a  prosecution  for 
hoc  theft,  where  the  indictment  laid  the  own- 
«r8nip  of  the  hog  in  one  Smith,  proof  that 
Smith's  ranch  was  in  charge  of  his  agent,  who 
looked  after  his  interests,  did  not  constitute  a 
variance  in  the  proof  as  to  possession  of  the 
Jiog.— Jemison  v.  State,  184  S.  W.  807. 

(B)  BTldaaee. 

^=s>eO  (Tex.Cr.App.)  In  a  prosecution  for  hog 
theft,  testimony  of  the  owner  held  sufficient  to 
«how  ownership  and  possession  of  the  bog,  with 


actual  control,  care,  and  management  of  it, 
when  Btolen.^Jemison  v.  State,  184  8.  W.  807. 

(O  Trial  aad  ReTlevr. 

4s»73 '  (Tex.Cr.App.)  In  a  prosecution  for  hog 
theft,  instruction  submitting  the  necessity  that 
the  stolen  property  had  been  taken  from  the 
alleged  owner  held  sufficient.— Jemlson  v.  State, 
184  S.  W.  807. 

LAST  CLEAR  CHANCE. 

See  Bailroads,  «=9890. 

LAW  OF  THE  CASE. 

See  Appeal  and  EWor,  ®3>1196. 

LAWS. 

See  Evidence,  4=»36,  80. 

LEASE. 

See  EJvidence,  «s>460;    Landlord  and  Tenant 

LIBEL  AND  SLANDER. 

See  Injunction,  4=>98;    Master  and   Servant, 
<8=>302,  308;    Trial,  «=>296. 

Z.  WORDS  AND  ACTS  ACTIONARLE, 
AND  UABIUTT  THEREFOR. 

«=»7(6)  (Tex.Civ.App.)  Published  charge  that 
plaintiff  assassinated  another  is  libelous  per  se. 
—Houston  Chronicle  Pub.  Co.  v.  Quinn,  184  S. 
W.  609. 

TV.   ACTIONS. 

<B^  Partlaa.  Pi-ellmlnarr  Procaedlavi^ 
and  Plcadlas. 

<»=»IOO(0)  (Tei.Cav.Aw>0  Where  petition  al- 
leged good  reputation  of  plaintiff  prior  to  pul>- 
lication  of  libel,  and  answer  denied  sufficient 
information  to  form  belief,  evidence  of  good 
reputation  of  ^aintiff  was  admissible.— Hou- 
ston Chronicle  Fob.  Co.  v.  Qnimi,  184  S.  W. 
669. 

(D)   Daaiavea. 

«=>I2P(2)  (Tex.CSv.App.)  On  publication  of  let- 
ter charging  plaintiff  with  assassinating  fath- 
er of  writers,  when  newspaper  had  facts  show- 
ing that  killing  was  in  self-defense,  malice  may 
be  inferred,  authorising  exemplary  damages. — 
Houston  Clironide  Pub.  Oa  v.  Quinn,  184  S. 
W.  669. 

Where  publication  shows  reckless  disregard 
of  rights  of  plaintiff,  which  amounts  to  gross 
negiigence,  jury  may  infer  malice  and  award 
exemplary  damages. — Id. 

iS=s>l2l(l)  (Tex.Civ.App.)  Award  of  $4,000  ac- 
tual damages'  for  publication  of  charge  of  as- 
sassination held  not  excessive. — Houston  Chro- 
nicle Pub.  Co.  V.  Quinn,  184  S.  W.  689. 

(B)  Trial,  ^adsnteat,  aad  ReTlonr. 

«=>I23(1)  (Mo.)  In  a  slander  case  it  is  the 
duty  of  the  court  by  appropriate  instructions 
to  advise  the  jury  as  to  the  law  of  the  case, 
and  the  duty  of  the  jury  to  pass  upon  the 
facts  under  the  law  as  declared  by  the  court. 
— Garey  v.  Jackson,  184  S.  W.  979. 

It  is  just  as  much  the  duty  of  a  trial  court  in 
a  slander  case  to  direct  a  verdict  for  defendant, 
where  there  is  no  substantial  evidence  sustain- 
ing the  plaintiff's  case,  as  it  was  under  the  same 
circumstances  at  common  law. — Id. 
<S=>I24(3)  (Tex.Civ.App.)  In  action  for  libel,  it 
was  not  error  to  refuse  special  charge  definmg 
actual  malice.— Houston  Chronicle  Pub.  Co.  v. 
Quinn,  184  S.  W.  669. 

LICENSES. 

See  Physicfans  and  Surgeons,  «=s>6. 
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LIENS. 

See  Animals,  i8=>26;    Execution,  «=»lie,  268; 

Homestead,  «=»9e;    Judgment,  «=s>708,  787; 

Master    and     Servant,     9=»82 ;      Mechanics' 

liens;    Pledges;   Vendor  and  Purchaser,  ^=» 

283,  285. 
«=»5  (Ark.)  Artisan's  liens  .  are  a  creation  of 
the  common  law  and  are  not  dependent  upon 
statute   for  their  existence.— Gardner  v.   First 
Nat.  Ban^  of  De  Queen,  184  S.  W.  61. 

LIFE  ESTATES. 

See  Dower;    Remainders;    Wills,  «=361S. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Appeal  and  Error,  9=b 
338;  Chattel  Mortgages,  iS=s>274;  Constitu- 
tional Law,  «=3l07;  Judgment,  9=3866; 
Limitation  of  Acti<ni8,  ^=>127;  Quieting  Ti- 
tle, <S=»29. 

I.  STATUTES   OX*  XiIMZTATXON. 

(A)  Ratnre,  V«Uditr>  •»<  CoBStrvetlOB  la 
General. 

®=»5(3)  (Tenn.)  The  statute  of  limitations  has 
no  application  to  an  action  to  remove  a  cloud 
from  title  where  the  owner  is  in  possession. — 
Steams  Coal  ft  Lumber  Co.  t.  Patton,  184  S. 
W.  855. 

«s»ll(l)  (Mo.App.)  The  statute  of  limitations 
does  not  run  against  the  United  States.— Duck- 
worth V.  City  of  Springfield,  184  S.  W.  476. 

(R)   Mmltattons    Applicable   to  Partlenlav 
Aetloaa. 

®sa2a(^  (TeK.Oiv.App.)  An  action  by  assiniee 
of  judgment  under  Rev.  St  1911,  arts.  3776, 
3777,  to  recover  the  amount  thereof  from  sher- 
iff and  his  sureties  for  failure  to  levy  and  re- 
turn execution  thereon,  was  barred  by  five- 
year  statute  of  limitations.— Peck  v.  Murphy  & 
Bolanz,  184  S.  W.  542. 

«=>24(2)  (Tex.CiT.App.)  A  suit  for  rent  of  ad- 
ditional land  where  a  lease  provided  for  leasing 
of  additional  land  by  a  supplemental  contract, 
which  was  made,  but  not  in  writing,  held  a. 
suit  "founded  .upon  any  contract  in  writing^ 
within  the  four-year  statute  of  limitation. — 
Donadn  v.  Power,  184  S.  W.  793. 
e=>27  (Tex.Civ.App.)  Under  the  statute  of  lim- 
itations the  right  to  rent  under  a  lease  not  in 
writing  is  barred  if  suit  is  not  commenced  in 
two  years  after  it  accrues. — Donada  v.  Power, 
184  S.  W.  793. 

«=»36(1)  (Tenn.)  The  7-year  statute  ol  limiu- 
tions,  applying  where  there  is  an  adverse  hold- 
ing. M  real  estate,  did  not  apply  in  an  action  to 
remove  a  cloud  affecting  marketability  or  en- 
dangering '  the  rights  of  /the  complainant. — ' 
Stearns  Coal  ft  Lumber  Ca  v.  Patton,  184  S.  W. 
855. 

«s»37<3)  (Ky.)  In  aotion  against  relief  depart- 
ment of  railroad  for  compensation  for  injuries, 
where  award  of  advisory  committee  is  set  up 
as  bar,  reply  alleging  fraud  or  mistake,  filed 
eight  years  after  award,  is  barred  by  limitation 
of  Ky.  St.  li  2515,  2519.— Rcager's  Adm'x 
T.  Pennsylvania  Co.,  184  S.  W.  395. 

n.    COMPUTATION  OF  PERIOD   OF 
UMITATION. 

(A)  Aeornal  of  Rislit  of  Aotlon  or  De- 
fence. 

«=3>45  (Ky.)  An  action  to  recover  possession  of 
personal  property,  brought  more  than  five  years 
after  plaintiff's  notice  of  the  adverse  claim  of 
defendant's  testatrix,  was  barred  by  Ky.  St.  % 
2515.— Fidelity  ft  Columbia  Trust  Co.  v.  Mc- 
Cabe.  184  S.  W.  1124. 

9=>47(2)  (Mo.App.)  Where  the  grantee  discov- 
ered adjoining  owners  jilowing  part  of  bis  land, 
aad-he  started  suit  against  them,  and  they  give 
a  bond  to  aooount  to-  him  ii  aucceaaf  ui,  aad  he 


ia  defeated,  his  cause  of  action  on  the  warranty 
accrues  on  the  entry  of  judgment— Gardiner  ▼. 
McPike,  184  S.  W.  956. 

(C)  Personal   Disabilities   aa<  PrlTllearea. 

«=5>72(1)  (Arte.)  Under  Kirby's  Dig.  section 
5056  or  offlo,  a  married  woman's  action  for 
the  recovery  of  rents,  commenced  more  than  3 
years  after  she  reached  18,  was  barred. — Shap- 
ard  V.  Mixon,  184  S.  W.  399. 
«=973(3)  (Mo.)  Under  Rev.  St.  1909,  |  18&4, 
suit  to  foreclose  deed  of  trust,  by  married  wo- 
man to  whom  her  husband,  payee  of  the  note,  in- 
dorsed and  delivered,  the  wife's  coverture  last- 
ing until  1910,  was  not  barred  in  1912.— Bobb  v. 
Taylor,  184  S.  W.  1028. 

(D)  Deatb  aa4  Adasinlsfratlon. 

€=»83(1)  (Ky.)  A  personal  representative  or 
trustee  may  stop  the  running  of  limitation  by 
such  action  as  will  prevent  the  person  against 
whom  the  statute  is  pleaded  from  proceeding 
to  establish  his  rights'  before  the  expiration  of 
the  statutory  limit.— Fidelity  &  Columbia  Tmst 
Co.  V.  McCabe,  184  S.  W.  1124. 

(B)   Abaence«  Nomrestdeaee,  and  Conceal- 
meut  of  Person  or  Proper<T> 


5(5)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art  5i02,  time  when  defendant  was  witboot 
the  state  must  be  deducted  in  determining 
whether  plaintiffs  action  was  barred  by  the 
five-year  statute  of  limitations. — Sweeten  v. 
Taylor,  184  S.  W.  698. 

(F)  Inrmonuiee,  MlstaUe,  Traat,  Frand,  and 
Concealment  of  Canse  of  Action. 

«=>I00(11)  (Tex.Civ.App.)  When  the  fraud  re- 
lied upon  to  prevent  the  running  of  limitation 
is  unknown  or  is  concealed,  lapse  of  time  will 
not  be  laches  barring  relief  unless  such  patty 
has  failed  to  nse  reasonable  diligence  to  discov- 
er the  fraud. — Peck  v.  Murphy  ft  Bolanx,  184 
S.  W.  642.       . 

«=9l03(4)  (Ky.)  From  date  of  publication  and 
probate  of  her  sister's  will  bequeathing  stock 
formerly  owned  by  plaintiff  to  defendant  in 
trust  for  her,  plaintiff  was  charged  with  no- 
tice of  the  adverse  nature  of  the  title  claimed 
by  testatrix  so  as  to  start  the  five-year  statute 
of  limitations.  Ky.  St  I  2815.— Fidelity  ft  Co- 
lumbia  Trust  Co.  v.  M«Cabe.  184  S.  W.  1124. 

(O)   Pendency    of  I.eiial    Proceedlnss,    In- 
junction, Stajr,  or  'War. 

«|s>  1 1 1  (Tex.Civ.App(0  In  statutoiy  action 
against  sheriff  and  Us  sureties,  to  recover 
amount  of  a  judgment  for  refusal  to  levy  and 
return  execution,  judgment  enjoining  issuance 
and  levy  of  execution  on  property  of  judgment 
debtor,  held  not  to  interrupt  running  of  limi- 
tations.—Peck  T.  Murphy  ft  Bolans,  184  S.  W. 
542. 

In  statutory  action  against  sheriff  and  his 
suretiea  to  recover  amount  of  judgment  on 
ground  of  refusal  to  levy  and  return  exe<!ntion, 
acts  of  defendants  in  enjoining  proceedings 
against  sheriff,  held  to  suspend  limitations.— Id. 

(H)  Commenoeinent     of    Action    or    Otber 
ProoeedinK. 

<S=>I2I(2)  (Tex.Civ.App.)  Amenduig  petition  by 
joint  owners  for  Injury  to  property  so  as  to 
take  away  a  party  plaintiff  does  not  constitute 
new  suit  barred  by  statute  of  limitations. — Bak- 
er V.  Gulf,  0.  ft  S.  E.  Ry.  Co.,  184  S.  W.  257. 

Dropping  party  plaintiff  by  amendment  _  in 
proper  case  does  not  render  statute  of  limita- 
tions available  against  remaining  plaintiffs. — Id. 

Addition  or  stibtraction  of  party  plaintiff  is 
not  bringing  of  new  suit  barred  by  statute  of 
limitations. — Id. 

Where  new  party  plaintiff  is  added  after  time 
has  run,  action  as  to  new  plaintiff  is  barred  by 
statute  of  limitations. — Id. 

Where  two  parties  brought  suit  for  injuiT  tu 
propei^ty,    and,   after   action   W9.uld,  have  been 
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barred  by  limitation,  petition  was  amended, 
making  one  of  tliem  sole  plaintiff,  sucii  amend- 
ment was  not  a  new  suit,  barred  by  statute  of 
limitations.— Id.  „  •   .      .   . 

Under  Rev.  St  1911,  art.  1995,  allowing  judg- 
ments for  or  against  one  or  several  parties, 
amendment  of  petition  by  joint  owners  for  in- 
jury to  property  so  as  to  leave  but  one  party 
plaintiff  is  Immaterial,  not  subjecting  suit  as 
amended  to  bar  of  statute  of  limitations.— Id. 
«=9l26  (Tei.Ciy.App.)  Suit  brought  by  A.  does 
not  toll  the  statute  of  limitations  as  to  later 
suit  on  same  cause  by  B.,  in  absence  of  privity 
between  A.  and  B.  in  the  cause  of  action^Bak- 
er  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  184  S.  W.  257. 

I^sts  to  determine  identity  of  causes  of  ac- 
tion on  qnestiou  of  t<^  of  statute  ai  limitaUons 
are:  (1)  I>oes  recovery  on  original,  bar  recovery 
on  amended  petition ;  (2)  would  same  evidence 
support  both ;  (3)  is  measure  of  damages  sanie ; 
and  (4)  are  each  subject  to  same  defenses?— Id. 
«=s>l27(l)  (Tei.CiT-App.)  Whether  amended  pe- 
tition states  new  cause  of  action  barred  by  lim- 
itation does  not  depend  on  whether  new  tacts 
are  alleged,  but  whether  a  different  cause  is 
8tated.-%aker  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  184 
S   W   257 

Courts  will  be  liberal  in  allowing  amendments 
to  prevent  bar  of  action  by  limitation,  taking 
care  not  to  deny  defendant's  right  to  bar  simply 
because  plaintiff  is  thereby  denied  trial  on  mer- 
ita.— Id. 

«=9|27>:2)  (Tex.CiT~App.)  Cause  ot  action  is 
not  changed  by  amendment  relating  to  measure 
of  damaMB.-Baker  v.  Gulf,  0.  &  S.  F.  Ry.  Co., 
184  S.  W.  257. 

«=3 127(14)  (Ky.)  Where  in  an  action  for  in- 
juries an  amended  petition  filed  more  than  two 
years  after  the  injury  first  seta  up  the  inter- 
state nature  of  the  employment  and  "ght  ot 
recovery  under  the  federal  Employers'  Liabil- 
ity Act,  the  right  of  rfecovery  is  not  barred  by 
the  two-year  limiUtion  ot  that  statute.— Balti- 
more &  0.  R.  Co.  T.  andth,  184  S.  W.  1108. 
«=»I30(11  (Tenn.)  Shannon's  Code,  J  4446,  pro- 
viding for  commencement  of  new  acUon  after 
reversal  or  arrest,  is  remedial,  and  should  be 
liberally  construed  in  furtherance  oj  its  pui> 
pose.- Nashville,  C.  &  St.  L.  Ky.  v.  Bolton,  184 
S.  W.  9. 

«=9|30(3)  (Mo.App.)  Where  the  original  action, 
brought  in  time,  alleged  violation  ot  the  master  s 
common-law  duty  to  provide  a  safe  place  for 
his  servants  to  work,  and  a  new  action  after 
voluntary  dismissal  of  the  first  alleged  violation 
of  Kev.  St.  1909,  t  7828,  the  mere  change  from 
common-law  to  statntw?  basis  did  not  create 
a  new  canse  of  action  so  as  to  bar  recoveiy  un- 
der the  statute  of  limitations.— Martin  v.  Rich- 
mond Cotton  Oil  Co.,  184  S.  W.  127. 

Whether  a  change  from  common-law  to  stat- 
utory liability  changes  a  cause  of  action  so  as 
to  subject  the  new  action  to  the  bar  of  the  stat- 
ute of  limitations  depends  on  whether  the  tacts 
relied  upon  are  the  same,  rather  than  whether 
one  law  or  another  was  relied  on.— Id. 
<8=»I30(5)  (Tenn.)  Under  Shannon's  Code,  ( 
4446,  the  taking  ot  a  voluntary  nonsuit  entitles 
a  plaintiff  to  the  year  in  which  to  begin  a  sec- 
ond suit.— Nashville,  C.  &  St.  L.  By.  v.  Bol- 
ton, 184  S.  W.  0. 

Shannon's  Code,  {  4446,  applies  to  actions  in 
equity  as  well  as  to  actions  at  law,  and  the 
plaintifTs  failure  to  file  a  declaration  which  re- 
sulta  in  a  dismissal  of  a  suit  does  not  prevent 
the  bringing  of  a  new  suit- Id. 

Under  Shannon's  Code,  §  4446,  plaintiffj  who 
recovered  a  judgment,  which  on  defendant  s  ap- 
peal was  reversed  and  remanded,  and  who  then 

took  a  voluntary  nonsuit  might  commence  a  new 
action  within  the  year  next  following  the  non- 
suit.—Id. 


V.  FXiEADnfO,  EYIPEltOE.  TRIAI., 
AHD  REV1E.W. 

^=>l92Qi)  (Tex.Ov.App^)  In  statutory  action 
against  sheriff  and  his  sureties  for  failure  to 
levy  and  return  execution  on  jadroient  assigned 
to  plaintiff,  allegations  held  insufficient  to  show 
suspension  of  limitations  by  concealment  of 
cause  of  action.— Peck  v.  Murphy  &  Bolanz, 
184  S.  W.  542. 

«=»I95(3)  (Ky.)  The  party  asserting  such  acts 
of  a  personal  representative  as  will  stop  the 
running  of  limitations  against  him  has  the  bur- 
den of  proving  such  acts  by  convincing  evidence. 
— Fidebty  &  Columbia  Trust  Co.  v.  McCabe, 
184  S.  W.  1124. 

<8=>  197(1)  (Ky.)  Evidence,  in  suit  to  recover 
possession  of  shares  of  stock  from  trustee  and 
executor  of  will  of  plaintiffs  sister,  held  to 
show  that  trustee  held  title  adversely  to  plain- 
tiff's claim  and  that  his  acts  had  not  stopped 
running  statute  of  limitation.— Fidelity  &  Co- 
lumbia Trust  Co.  7.  McCftbe.  184  8.  W.  1124. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  i8=»154, 166,  218 ;  Telegraphs  and 
Telephones,  9=354. 

LIQUIDATED  DAMAGES. 

See  Damages,  «s»78-86w 

LIQUIDATION. 

See  Banks  and  Banking,  $=>64. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  SOCfETIES. 

See  Disturbance  of  Public  Assemblage,  ^s>ll. 

LIVE  STOCK. 

See  Carriers,  «=»205-280. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Building  and  Loan  Assodationa,  €=326. 

LOCAL  OPTION. 

See  Intoxicating  liquors,  ®3»89. 

LOGGING  RAILROADS. 

See  Carriers,  <8=235,  307. 

LOGS  AND  LOGGING. 

9=>2  (Ark.)  The  conveyance  of  timber  land 
without  reservation  or  exception  of  the  timber 
carries  the  timber. — Koonce  v.  Fordyce  Luml)er 
Co.,  184  S.  W.  440. 

Grantor  of  standing  timber,  whose  subse- 
quent conveyance  of  the  land,  without  reserva- 
tion or  exception  of  the  timber,  had  the  effect 
to  defeat  and  defraud  the  grantee  of  the  timber, 
whose  deed  was  not  of  record,  held  liable  for 
the  loss. — Id. 

e=»3(8)  (Ark.)  Subsequent  conveyances  of  land 
without  reservation  or  exception  of  the  timber 
previously  conveyed  by  warranty  deed,  held  a 
breach  of  the  warranty  entitling  the  grantee 
of  the  timber  to  damages. — Koonce  t.  Fordyce 
Lumber  Co.,  184  8.  W.  440. 
«=>3(15)  (Ark.)  Tenants  in  common  of  timber 
land,  one  of  whom  had  conveyed  his  interest 
to  his  cotenant,  who  conveyed  without  reserva- 
tion of  the  timber  and  under  which  subsequent 
grantees  were  held  bona  fide  purchasers  enti- 
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tied  to  the  timber,  held  properly  joined  in  ac- 
tion by  grantee  or  timiier  to  recover  value  of 
timber  taken. — Koonce  v.  Fordyce  Lamber  Co., 
184  S.  W.  440. 

LOST  INSTRUMENTS. 

See  Records. 

LUMBER. 

See  LiOKS  and  liOgging. 

LUNATICS. 

See  Insane  Persons. 

MALICE 

See  Homicide,  ^=>156;    Malicions  Prosecution, 

MALICIOUS  PROSECUTION. 

H.  WANT  OF  PROBABI.E  CAUSE. 

^=9 1 6  (MaApp.)  No  recovery  can  be  had  where 
there  was  probable  cause;  the  essentials  to  an 
action  for  malicions  prosecution  being  termi- 
nation without  a  conviction,  malice,  and  want 
of  probable  cause. — Wells  v.  National  Surety 
Co.,  184  S.  W.  474. 

®=>24(3)  (Mo.App.)  Where  a  bank  cashier 
whose  employment  was  terminated  removed 
from  the  bank  funds  sufficient  to  pay  his  sal- 
ary unto  the  end  of  his  term,  Xeld  that,  under 
Rev.  St.  1909,  |  4550,  and  in  view  of  section 
1112,  he  was  guilty  of  embezzlement,  and  can- 
not recover  for  malicious  prosecution  for  that 
offense,  though  the  prosecution  was  dismissed. 
—Wells  T.  National  Surety  Co.,  184  S.  W. 
474. 

XXL  KAUOE. 

9s»32  (Mo.App.)  Malice  may  be  inferred  from 
want  of  probable  cause. — Wells  v.  Nati(»ial 
Surely  Co.,  1S4  S.  W.  474. 

MANDAMUS. 

I.  NATVBE  AND  OROVNDS  IN  OEH- 
ERAI.. 

#s»l5  (Ky.)  On  mandamus  to  compel  a  judge 
to  render  a  decision  on  a  demurrer,  parties  to 
the  action  could  not  complain  of  delay  to  which 
they  or  their  counsel  contributed,  even  unin- 
tentionally.—J.  B.  B.  Coal  Co.  v.  Halbert,  184 
S.  W.  1116. 

n.   BTJBJEOTS  AND  FUBFOSES  OF 
BEUEF. 

(A)  Acta  nnd  Procaedlnv*  of  donrta, 
Jiidare*>   and   Jndlclal   Olllcera. 

9s»26  (Ky.)  Mandamus  being  an  extraordinary 
writ,  with  prerogative  features,  and  .not  a  writ 
of  right,  a  stronit*  case  most  be  presented  to 
coerce  action  by  a  judge,  the  presumption  be- 
ing that  he  has  done  his  duty.— J.  B.  B.  Coal 
Co.  V.  Halbert.  184  S.  W.  1116. 

Mandamus  is  proper  remedy  to  compel  in- 
ferior court  to  adjudicate  on  a  subject  wiuiin  its 
jurisdiction  where  it  neglects  or  refuses  to  do 
so,  but  mandamus  will  not  lie  to  revise  or  cor- 
rect a  decision. — Id. 

«=339  (Ky.)  Where  a  judge  delayed  in  decid- 
ing_  a  demurrer  on  account  of  the  congested  con- 
dition  of  the  docket,  the  complicated  pleadings, 
and  the  nonresidence  of  counsel,  mandamus 
will  not  issue  to  compel  him  to  act — J.  B.  B. 
Coal  Co.  v.  Halbert,  184  S.  W.  1116. 
<^=»57(1)  (Tex.Oiv.App.)  Under  Acts  32d  Leg, 
c.  119,  it  is  the  duty,  compellable  by  mandamus, 
of  a  judge  of  a  county  <^'>'!&  ^^°  found  that 
plaintiff  bad  filed  sufficient  affidavit  of  inability 
to  pay  the  costs  of  appeal,  to  order  the  special 
stenographer  to  transcribe  his  notes  without 
charge.— Otto  v.  Wren,  184  S.  W.  350. 

Court  of  Civil  Appeals  has  power,  under  Ber. 
St  1911,  art  1692,  to  order  official  stenographer 


of  county  court  to  prepare  transcript  for  pauper 
appellant,  as  required  by  Acts  32a  Leg.  c.  119. 

A  court,  stenographer  may  be  compelled  by 
mandamus  to  transcribe  his  shorthand  notes  <x 
proceedings  in  court  taken  by  him  by  virtue  of 
nis  app<Mntment — Id. 

A  special  stenographer  in  a  coimty  court  ap- 
pointed under  Acts  32d  Leg.  c.  119,  to  act  in  a 
single  case,  who  did  so  for  three  days,  receiv- 
ing his  pay  of  $15,  could  be  compelled  thereaft- 
er by  mandamus  to  prepare  a  transcript  for  the 
plaintiff,  a  pauper,  free  of  charge.— Id. 

(B)  Acta  and  ProceedlBsa  of  Pnblle   Ofll- 
eera  and  Bonrda  and  I(«alelp«IIUea. 

^=>II8  (Mo.App.)  Where  one  is  threatened  by 
a  tax-collecting  officer  with  prosecution  onleaa 
he  pays  a  tax,  he  may  tender  the  amount  h« 
deems  due,  and,  <m  refusal  to  accept,  proceed 
by  mandamus  to  ascertain  his  rights. — Ameri- 
can Mfg.  (3o.  V.  Alt.  184  S.  W.  1167,  1169. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Boundaries,  «=336 ;    Evidence,  «s>3S8L 

MARRIAGE. 

See  Divorce;    Husband  and  Wifs. 

MARRIED  WOMEN. 

See  Abduction,  €=3l;   Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Carriers,  «s>283;  Evidence,  <8=377,  471; 
Insurance,  «es>183.  435,  598;  Justices  of  the 
Peace,  «=>44,  129;  Negligence,  «=»101,  141, 
142;  Pleading,  i8=3l77;  Railroads,  «=>295; 
OWal,  «=»194,  260.      ' 

I.  THE  BEUkTION. 

(B)  StAtvtory  Revalatloa. 

4s>l6l^2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  digests 
will  be  found. 

II.   SERVTOEB    AND    COBfPENBATIOK. 

(B)  'Waces  and  Other  Rcnmneratlon. 

9s>78  (Ky.)  Award  of  superintendent  and  ad- 
visory committee  of  rdief  department  of  rail- 
road is  oonclnsire,  and  bars  action  on  original 
claim  till  set  aside  for  fraud  or  mistake. — Rea- 
ger's  Adm'x  v.  Pennsylvania  Co.,  184  S.  W. 
395. 

«=>82(2)  (Tex.Civ.App.)  Under  Vernon's  Saylea* 
Ann.  Cav.  St.  1914,  art  5644,  intervener, 
who  managed  an  abstract  business,  but  per- 
formed much  clerical  work,  held  entitled  to  a 
laborer's  lien.— Ferrell-Michael  Abstract  tc  TitI* 
Co.  V.  McOormac,  184  S.  W.  1081. 

in.  MASTER'S  ULABIUTT  FOR  IN- 

jrtraiES  to  servant. 

CA]  Nature  and  Extent  In  General. 

€0871/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^^  u  um- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

€=988(7)  (Mo.App.)  Relation  of  master  and 
servant  held  not  entirely  suspended  when  em- 
plo.v^  was  injured,  though  ne  was  about  to 
leave  the  building. — Marshall  v.  United  Kys.  Co. 
of  St.  Louis,  184  S.  W.  159. 
A  master's  duty  to  a  servant  la  not  neces- 
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sarily  confined  to  the  precise  period  during 
which  Bervices  are  actively  rendered  nor  re- 
stricted to  the  identical  place  of  the  labor. — Id. 
©=>88(7)  (Tex.Civ.App.)  Where  a  railroad  em- 
plopr^  was  sitting  on  the  edge  of  a  platform 
waiting  for  other  employes  to  perform  certain 
labor  which  had  to  oe  done  before  he  could 
rommence  work,  he  was  in  the  discharge  of  his 
duties  as  an  employfe  of  the  company. — San  An- 
tonio &  A.  P.  Ry.  Co.  y.  Blair,  184  S.  W. 
566. 

®=389(1)  (Mo.App.)  The  scope  of  an  employe's 
duties  was  to  be  determined  by  what  he  was 
employed  to  perform  and  what,  with  the  knowl- 
edge and  approval  of  his  employer,  he  actually 
did  perform.— Marshall  v.  United  Rys.  Co.  of 
St.  Lonis,  184  S.  W.  1!!9. 
®=>89(4)  (MoApp.)  If  employe's  act  was  snch 
as  he  had  been  accustomed  to  do  with  knowledge 
and  Hpproval  of  his  superiors  and  within  gen- 
eral scope  of  his  duties,  held,  that  he  was  not 
intermeddling. — Marshall  v.  United  Rys.  Oo.  of 
St.  Louis,  184  S.  W.  159. 
S=s>IO(Kl)  (Mo.  App.)  Employe's  contract  of 
nembership  in  relief  department  of  railroad  held 
'oid  so  far  aa  it  sought  to  provide  in  advance 
or  release  of  road  fr<Kn  legal  consequences  of 
uture  wrongs  by  provision  that  suit  for  inju- 
iea  should  forfeit  rights  under  the  contract. — 
"laiz  V.  Chicago.  B.  &  Q.  B.  Co.,  184  S.  W. 
17. 

^=>I00(1)  (Tex.)  .Appttcation  for  employment 
>y  railroad  reciting  existence  of  obstruction 
md  assumption  of  risk  is  void  as  against  pub- 
ic policy.— Bamhart  v.  Kansas  City.  M.  £  O. 
ly.  Co.  of  Texas,  181  S.  W.  !?& 


B)   Tools, 


HttcIUnerr,     Appliances,     and 
Places  for  "Work. 


S=>IOI,  102(6)  (Mo.App.)  A  master  is  bound  to 
iirnish  appliances  which  are  reasonably  safe, 
at  is  not  required  to  furnish  appliances  abso- 
Jtely  safe.— Reynolds  v.  City  Ice  ft  Storage 
lo..  184  8.  W.  984. 

B=»IOI,  102(8)  (Ark.)  A  master  must  exercise 
rdinary  care  to  provide  a  reasonably  safe 
lace  for  the  servant  to  work. — Wisconsin  & 
Lrkansas  Lumber  Co.  y.  Irons,  184  S.  W.  456. 
:s>IOi,  102(8)  (Mo.App.)  A  master  owes  his 
irvant  the  duty  of  exercising  reasonable  care 

>  furnish  him  a  reasonably  safe  place  in  which 

>  work.— Hayes  v.  Berry,  184  S.  W.  913. 
B=>lll(l)  (Tex.Ciy.App.)  Improper  placing  or 
>osene88  of  bolts,  making  trucks  of  railway  car 
igid  BO  they  would  leave  the  track  on  curves, 
eld  a  defect  in  the  car.— Galveston,  H.  &  S.  A. 
ly.  Co.  V.  MoBcs,  184  S.  W.  327. 

=s>l  17  (Mo.App.)  A  master  who  is  having  in- 
:alled  a  traveling  crane  at  a  point  under  which 
is  employ^  work  is  liable  for  any  negligence  in 
rosecutlon  of  the  work,  through  which  his  serv- 
nts  arc  injured.— Hayes  v.  Berry,  184  8.  W. 
13. 

=9124(1)  (Atk.)  A  master  mast  make  rea- 
>nable  inspection  to  see  that  the  place  and  ap- 
liances  are  safe. — Wisconsin  &  Arkansas  Lnm- 
:r  Co.  V.  Irons,  184  S.  W.  466. 
=»I24(6)  (Ky.)  An  inspection  consisting  mere- 
r  of  the  inspector's  looking  at  handholds  while 
nssing  cars  is  insufficient.— Baltimore  &  O.  R. 
o.  y.  Smith,  184  S.  W.  1108. 
=3 1 24(10)  (Ky.)  The  mere  inspection  of  cars 
y  employes  charged  with  that  duty  is  not  con- 
usive  evidence  of  ordinary  care  by  a  railroad 
)  keep  its  cars  in  reasonably  sate  condition. — 
altimore  ft  O.  B.  Co.  v.  Spiith,  184  8.  W. 
108. 

=9124(10)  (Tex.Ciy.App.)  That  railway  com- 
any's  inspectors  did  not  discover  defect  in  car 
ut  belonging  to  it  held  not  to  relieve  it  of  lia- 
ility  for  injuries  to  an  employ^.- Galveston, 
[.  A  S.  A.  Ry.  Co.  T.  Moses,  184  S.  W.  827. 


^s>l27  (Tex.Civ.App.)  A  railway  company  is 
not  guilty  of  negligence  per  se  for  failure  to 
tcke  precautions  which  other  railways  observe 
in  keeping  their  engines  in  repair. — Missouri',  Ek. 
&  T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W.  lOBl. 
<S=>I29(1)  (Mo.App.)  It  was  not  the  duty  of  the 
master  to  protect  the  servant  against  accidents 
not  caused  by  it,  and,  where  a  place  was  safe 
except  for  the  fall,  for  which  the  master  was 
not  responsible,  the  safe  place  to  work  theory 
could  not  avail  the  servant— Schaller  v.  Lusk, 
184  S.  W.  1179. 
€=>I29(5)  (Mo.App.)  Where  as  a  servant  was 

Soing  upon  running  board  of  a  locomotive  in 
efendants'  shop  he  caught  his  foot  in  wire 
and  fell,  when  a  loose  branch  pipe  which  he 
caught  fell  with  him,  the  catching  of  his  foot, 
and  not  the  loose  branch  pipe,  was  the  cause 
of  bis  injury.— Schaller  v.  Lusk,  184  S.  W. 
1179. 

(C)  Methods  of  Woric,  Rnlea,  and  Orders. 

<S=>I35  (Tex.Civ.App.)  The  master,  in  order  to 
avoid  the  charge  of  negligence,  cannot  rely  up- 
on failure  of  other  masters  in  similar  circum- 
stances, to  perform  a  duty,  the  violation  of 
wliich  is  the  subject  of  complaint. — Missouri,  K, 
&■  T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W.  1051. 
'S=>I4I  (Ky.)  A  master  whose  business  is  dan- 
gerous, complicated,  and  carried  on  by  a  great 
number  of  servants,  owes  them  the  duty  to  make 
and  enforce  reasonable  rules  to  protect  them 
from  the  negligence  of  each  other.— Little  v.  Con- 
solidation (Joal  Co.,  184  S.  W.  873. 

(Xi)   Fellovr    Servants. 

«=9l85(2)  (Tex.Civ.App.)  To  render  a  master 
liable  for  the  act  of  a  servant,  it  is  not  nec- 
essary that  the  master  specifically  authorize 
the  servant  to  do  the  particular  act :  it  be- 
ing sufficient  if  the  act  falls  within  ue  serv- 
ant's course  of  employment. — Postex  Cotton 
MiU  Co.  V.  McCamy,  184  S.  W.  569. 

(F)   Rislu  Assamed  by  Servant. 

<S=>204(1)  (Tex.Civ.App,)  The  common-law  de- 
fense of  assumed  risk  still  obtains  except  as  lim- 
ited by  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
6645.— Missouri.  K.  &  T.  By.  Co.  of  Texas  v. 
Pace,  184  S.  W.  1051. 

<^9205(S)  (Ky.)  An  employ^  cannot  recover  on 
a  promise  of  protection  from  injury  made  by  a 
boss,  not  shown  to  have  authority  to  bind  the 
master  by  such  agreement.- Little  v.  CTonsolida- 
tion  Coal  Co.,  184  S.  W.  873. 
^=>206  (Ky.)  Railroad  employ^  who  worked 
drying  sand  for  use  on  locomotives  could  not 
recover  for  physical  Injuries  occasioned  by  his 
having  become  overheated  at  work, — LouisvUIe 
&  N._  B.  Co.  v.  Sawyers,  184  S.  W.  1123. 

Railroad  employ*  who  worked  drying  sand 
for  use  in  locomotives  could  not  recover  against 
the  road  for  physical  injuries  received  through 
overwork  or  being  required  to  overtax  his 
strength. — Id. 

<8=>2I3(2)  (Ark.)  Where  plaintiff  himself  laced 
the  belt  and  used  leather  which  be  had  instead 
of  procuring  stronger  leather,  he  assumed  the 
risk  of  injury  from  weakness  in  the  leather. — 
Sheldon  Handle  Co.  v.  Williams,  184  S.  W.  43. 
ie=»2l7(l)  (Tex.CHy.App.)  A  servant  assumes 
only  the  risks  of  which  he  has  actual  knowl- 
edge or  of  which  he  may  learn  by  the  ordinary 
circumspection  of  a  prudent  man.— Worden  v. 
Kroeger,  184  S.  W.  583. 

€=s>2l7(25)  (Tex.ttv.App.)  A  carpenter  who 
used  a  sawing  machine  without  a  cut-off  guide, 
knowing  that  it  was  dangerous  to  operate  with- 
out one,  as  he  testified,  "taking  a  chance," 
assumed  the  risk  of  injury.— Worden  y.  Kroeg- 
er, 184  S.  W.  583. 

$=>223  (Ky.)  Whether  a  railroad  employ*  as- 
sumes the  risk  of  a  defective  handhold   while 
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boarding  a  car  depends  on  whether  the  rail- 
road had  authorized  him  to  board  the  car. — 
Baltimore  &  O.  R.  Co.  v.  Smith,  184  S.  W. 

iioa 

^3226(1)  (Mo.App.)  While  a  servant  vbo 
works  underneath  a  traveling  crane,  newly  in- 
stalled and  not  yet  completed,  assumes  the  rislts 
ordinarily  incident  to  the  completion  thereof,  he 
does  not  assume  risks  created  by  the  negligence 
of  his  master  in  the  prosecution  of  such  work. — 
Hayes  v.  Berry,  184  S.  W.  913. 
^=»226(1)  (Tex.)  A  servant  assnmes  risks  or- 
dinarily incident  to  employment,  but  not  risk 
from  master's  negligence,  unless  danger  is  ob- 
vious or  he  has  actual  knowledge  thereof. — 
Barnhart  v.  Kansas  City,  M.  &  O.  Ry.  Co.  ot 
Texas,  184  S.  W.  176. 

^9226(2)  (Ark.)  While  a  servant  assumes  the 
risk  ordinarily  incident  to  the  employment,  he 
does  not  assume  that  arisine  from  negligience 
of  the  employer  in  failing  to  discharge  its  dut^, 
unless  he  knows  of  the  negligence. — Wisconsin 
&  Arkansas  Lumber  Co.  v.  Irons,  184  S.  W. 
456. 

(G)   Contrtbntory  IVesIlEence  of  Scrrant. 

^»233(2)  (Mo.App.)  The  servant's  recovery 
for  injuries  due  to  defectively  guarded  machin- 
ery is  not  defeated  on  the  ground  of  contribu- 
tory negligence  in  leaving  his  place  of  work, 
where  he  was  ordered  to  stop  work  temporarily, 
and  went  for  a  drink,  and  was  returning  through 
a  dangerous  passage^  customarily  used,  to  bis 
place  of  work. — Martin  v.  Richmond  Cotton  Oil 
Co.,  184  S.  W.  127. 

«=>234(1)  (Mo.App.)  An  iceman  who,  knowing 
that  a  strip  of  iron  on  endgate  of  his  wagon 
was  partly  loose,  attempted  to  jump  from  end- 
gate  to  the  ground^  held  negligent,  barring  re- 
covery where  bis  foot  caught  and  be  was  hurt. 
—Reynolds  v.  City  Ice  &  Storage  Co.,  184  S.  W. 
J)34. 

^s»235(2)  (Mo.App.)  A  servant  whose  duty  was 
to  shovel  seed  into  a  screw  conveyor  through 
openings  from  which  he  removed  the  board  cov- 
erings, and  to  replace  only  such  boards  as  were 
removed  by  him,  was  not  negligent  in  failing 
to  replace  boards  at  another  place  in  the  con- 
veyor, through  which  it  was  customary  for 
servants  to  reach  their  places  of  work,  in  doing 
which  he  was  injured. — Martin  v.  Ricbmona 
Cotton  OU  Co.,  184  S.  W.  127. 
®=3235(7)  (Tex.Civ.App.)  A  servant  owes  no 
duty  of  inspection  of  the  tools  he  uses. — Worden 
V.  Kroeger,  184  S.  W.  583. 
€=3238(6)  (Ky.)  It  is  contributory  negligence 
on  the  part  of  an  employe  to  stoop  down  near 
a  mule's  hind  feet  and  at  the  same  time  strike 
the  mule.— Consolidation  Coal  Co.  v.  Pratt,  184 
S.  W.  369. 

®=>247(2)  (Mo.App.)  The  negligence  of  an  ice- 
man, who  caught  his  foot  in  a  loose  strip  of 
iron  on  the  endgate  of  his  wagon,  held  the  prox- 
imate cause  of  the  injury,  and  not  that  of  the 
n<a8ter.— Reynolds  T.  City  Ice  &  Storage  Co., 
184  S.  W.  934. 

<S=>247(6)  (Tex.Cavj^pp.)  That  plaintiff  did  not 
call  one  of  his  superiors  to  assist  him  in  on 
operation  as  such  superior  directed  held  no 
defense  to  an  action  for  injuries  resulting  from 
the  negligence  of  the  other  superior  wbo  as- 
sisted in  the  operation.— I'ostex  Cotton  Mill  Co. 
V.  McCamy.  lS4  S.  W.  569. 

(H)  Actions. 

«s>250</4  [New,  vol.  15  Key-No.  Series] 

(Mo.)  Under  Rev.  St  1909,  §  5434,  and 
Act  Cong.  April  22,  1908,  {  1,  it  is  no  defense  to 
an  action  for  injuries  to  a  railroad  emplo,vA  that 
the  car  on  which  be  was  working  when  injured 
was  then  employed  in  interstate  commerce. — 
Pipes  V.  Missouri  Pac.  Ry.  Co.,  184  S.  W.  79. 

^9250^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  bave 
made  a  new  subdivision,  consisting  of  4=>  num- 


ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

4s»2S6(2)  (Mo.App.)  An  employe's  action  for 
injuries  held  not  to  proceed  on  theory  of  neg- 
ligence respecting  place  of  work  or  means  of 
egress  from  the  building. — Marshall  v.  United 
Rys.  Co.  of  St  Louis,  184  S.  W.  189. 
<8=>264(10)  (Mo.Ato).)  Where  the  servant  alleges 
specific  acts  of  negligence,  he  cannot  recover  on 
proof  of  a  state  of  facts  which  might  iuive  result- 
ed from  another  cause  than  that  pleaded. — 
Hayes  v.  Berry,  184  S.  W.  913. 
«=>265(5)  (Ky.)  The  doctrine  of  res  ipsa  loq- 
uitur does  not  apply  with  the  same  fuUnees  in 
case  of  an  injured  servant  as  in  a  case  where 
a  third  party  is  injured. — Baltimore  &  O.  R. 
Co.  V.  Smith,  184  S.  W.  1108. 
«=>265(5)  (Mo.App.)  On  a  servant's  fall  from 
a  running  board  of  a,  locomotive  in  a  shop,  al- 
leged negligence  in  not  furnishing  a  safe  place 
cannot  be  presumed  from  the  mere  fact  of  the 
fall.— Schaller  v.  Lusk,  184  S.  W.  1179. 
^=>265(6)  (Tex.)  The  circumstances  of  an  ac- 
cident to  an  employ^  may  themselves  furnish 
proof  of  the  employer's  negligence. — Misaonri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Cassady,  184  S. 
W.  ISO. 

18=9265(5)  (Tex.CST.App.)  Where  a  railroad  em- 
ploy6  w^as  injured  wnen  a  trunk  fell  or  was 
thrown  from  a  stack  on  a  platform  and  tlie 
trunks  if  properly  piled  would  not  have  fallw, 
the  fact  that  a  trunk  fell  is  in  itself  sufficient 
to  show  negligence.— San  Antonio  &  A.  P.  Ry. 
Co.  v.  Blair.  184  S.  W.  566. 
<Ss>265(S)  (Mo.App.)  Where  a  servant  alleged 
specifically  that  failure  to  brace  certain  poets 
was  the  cause  of  his  injury  when  a  traveling 
crane  fdl  upon  liim,  the  question  of  res  ipsa 
loquitur  is  not  involved,  and  he  has  the  burden 
of  proving  the  specific  acts  of  nogligence  alleged. 
-Hayes  v.  Berry,  184  S.  W.  913. 
«=>265(12)  (Ky.)  Evidence  held  not  to  justify 
the  presumption  that  the  misplaced  switch 
which  caused  a  minor's  injury  was  set  against 
him  by  an  employ^. — Little  v.  Consolidation  Coal 
Co.,  184  S.  W.  873. 

«s>265(13)  (Tex.)  The  bnrden  is  on  employer 
to  show  defense  of  assumption  of  risk.— Bam- 
hatt  V.  Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas, 
184  S.  W.  176. 

«=326S(14)  (Mo.App.)  The  burden  is  on  the  de- 
fendant master  to  show  contributory  negligence 
of  the  servant  in  order  to  defeat  bis  recovery. — 
Martin  v.  Richmond  Cotton  Oil  Co:,  184  S.  W. 
127. 

A  servant's  alleged  contributory  negligence 
may  be  rebutted  by  showing  that  the  thing  done 
was  customary  or  done  in  the  customary  way, 
especially  when  the  custom  is  observed  by  the 
master.— Id. 

^=>270(15)  (Tex.Civ.App.)  In  an  engineer's  ac- 
tion for  injuries  received  when  he  attempted  to 
replace  sand  pipe  with  his  foot  while  the  engine 
was  in  motion,  it  is  not  error  to  permit  him  to 
testify  that  such  was  the  custom. — Miaaoori, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Pace,  184  &  W. 
1051. 

^=>276(2)  (Ky.)  An  injured  employ^  cannot  re- 
cover where  the  evidence  fails  to  establish  negli- 
gence of  the  master  or  a  fellow  servant  as  a 
cause  of  the  accident.— Littie  t.  Consolidation 
Coal  Co.,  184  S.  W.  873. 

0=»276(3)  (Ark.)  In  a  sawmill  employe's  ac- 
tion for  injuries,  evidence  held  to  warrant  find- 
ing that  the  falling  of  -the  wheel  of  a  lumber 
buggy  through  a  defective  spot  in  the  Boor 
caused  plaintiff  to  be  ruptured.— Wisconsin  Sc 
Arkansas  Lumber  Co.  v.  Irons,  184  S.  W.  456. 
«=»276(4)  (Tex.Cnv.App.)  In  a  carpenter's  ac- 
tion for  injuries  while  operating  a  mei^anical 
saw,  evidence  held  insufficient  to  prove  that  the 
rough  table  top  caused  or  contributed  to  cause 
the  injury.— Worden  v.  Kroeger,  184  S.  W.  583. 
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«s»276(10)  (Ey.)  Bridence   of  instrnctiona   by  ) 
superior  officer  held  gnfflcient  to  wartant  find- 
ing tbat  riding  on  a  freight  train   was  within 
the  scope  of  plaintiff'B  authority.— Baltimore  4 
O.  R.  Co.  V.  Smith,  184  S.  W.  1108. 
^s>278(l)  (Mo.App.)  Evidence  held   insufficient 
to  support  the  alleKations  of  the  servant's  petl- ' 
tion  of  specific  acts  of  negligeDce,  so  that  h« ' 
could  not  recover.— Hayes  t.  Berry,  184  8.  W. , 
91S. 

e=278(l)  (Tex.Civ.App.)  In  an  action  for  the  ! 
death   of   a   railroad   employ^  from   injury  re- 1 
ceived  when  a  trunk  was  thrown  over  or  slip- 
ped from   a  pile  of  trunks  on  a  platform   and  ; 
struck  him,  evidence  held  to  warrant  a  finding 
that  the  porter  handlincr  the  trunks  was  negli- 
gent—San Antonio  &  A.  P.  Ry.  Ga  v.  Blair, 
184  S.  W.  566. 

«=9278(Q  (Ky.)  In  a  suit  by  employe  for  in- 
iaries,  the  mere  fact  that  a  handhold  gave  way, 
independent  of  other  circumstances  showing  its 
defective  or  nnsafe  condition,  is  not  sufficient 
to  establish  negligence  by  a  railroad. — Balti- 
more &  O.  R.  Co.  V.  Smith.  184  S.  W.  1108. 
4=>278(13)  (Mo.App.)  Evidence  held  to  show 
tiiat  a  cotton  seed  conveyor  was  insufficiently 
gaarded,  so  as  to  make  the  master  liable  for  in- 
juries to  his  servant  who  fell  into  it.— Martin 
V.  Richmond  Cotton  Oil  Co.,  184  S.  W.  127. 
€=»278(19)  (Ky.)  Evidence  of  a  single  violation 
of  a  rtue  by  one  servant  does  not  show  knowl- 
edge by  the  master  that  the  rules  were  habitu- 
ally violated.— Little  v.  Consolidation  Coal  Co., 
184  S.  W.  873. 

ie=>279(6)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  death  of  one  of  a  switching  crew, 
evidence  of  the  engineer's  negligence  in_  check- 
ing his  engine  too  sharply  held  sufficient  to 
support  verdict  for  plaintilis.— Texas  &  F.  Ry. 
Co.  V.  Griffin,  184  S.  W.  305. 
«=928ia2)  (Tex.Civ.App.)  In  a  servant's  .  ac- 
tion, evidence  held  to  warrant  a  finding  that 
servant  was  gnilty  of  negligence  which  was  a 

i'oint   contributing    cause   of   injury,   so   under 
Dmployers'  Liablnty  Act  recovery  was  properly  I 
diminished.— Postex    Cotton    Mill    Co.    v.    Mc- ! 
Camy.  184  S.  W.  560.  j 

9=3284(3)  (Mo.App.)  Evidence    held    to    make : 
question  for  jury  as  to  whether  act  of  emplo.vS  I 
in  entering  elevator  shaft  to  assist  his  immediate  { 
superior  to  open  a  door  was  within  the  scope  i 
of  his  duties.— Marshall  v.  United  Rys.  Co.  ot 
St  Louis.  184  S.  W.  159. 
9c=>286(13)  ^y.)  Where  an  injury  was  caused 
by   a   defective    appliance   on   a   railroad    car, 
whether  the  railroad  has  used  due  care  to  keep 
the  car  In  good  condition  is  for  the  jury. — Balti- 
more &  O.  R.  C^.  V.  Smith,  184  S.  W.  1108. 
«=»286(25)  (Ky.)  EMdence    held    sufficient    to 
take  to.  the  jury  the  question  whether  ordinary 
care  would  have  shown  employer  that  handhold 
on  car  was  defective.— Baltimore  &  O.  B.  Co. 
V.  Smith,  184  S.  W.  llOa 

iS=»286(30)  (Mo.App.)  In  a  section  hand's  ac- 
tion for  injuries  while  riding  a  flat  car  which 
was  derailed  as  the  result  of  a  collision  with 
cattle  on  the  track,  case  held  for  jury  under 
evidence  touching  the  locomotive  engineer's  neg- 
ligence.— Anderson  v.  St.  Louis  &  S.  F.  R.  Co., 
184  S.  W.  481.     . 

®=>287(4}  (Mo.App.)  In  servant's  action  for 
personal  injury  sustained  when  carrying  a  heavy 
rail  with  ^even  other  men  by  reason  of  a  heavy 
lurch  resulting  from  the  negligence  of  his  fel- 
low servants  in  dropping  tlieir  part  of  the 
weight  without  warning,  evidence  held  to  sus- 
tain a  directed  verdict  for  defendant — ilawley 
v.  Lusk,  184  S.  W.  U7& 

#s>287(4)  (Tex.(3iv.App.)  In  an  action  by 
plaintiff  whose  leg  was  broken  in  putting  a 
heavy  bolt  of  cloth  into  a  machine,  question 
whether  a  servant,  who  assisted  plaintiff  and 
was  negligent,'  was  acting  within  scooe  of  bis 


authority  held  for  the  jury.— Postex  Ootbtt 
Mill  Oo.  v.  McCamy,  184  S.  W.  668. 
9»288(7)  (Ark.)  Servant  operating  saw  in  mill 
did  not  as  matter  of  law,  assume  the  risk  of 
injury  by  a  lumber  buggy's  wheel  going  through 
a  defective  spot  in  the  floor,  pulling  him  over 
against  it  and  rupturing  him,  where  the  only 
indication  of  the  defective  spot  was  a  crack 
14  inches  long. — Wisconsin  &  Arkansas  Lum- 
ber Co.  y.  Irons,  184  S.  W.  456. 
«=»289(1)  (Mo.App.)  Evidence  held  to  present 
a  question  for  the  jury  whether  deceased  serv- 
ant was  contiibutorily  negligent. — ^Martin  v. 
Richmond  Cotton  Oil  Co.,  184  S.  W.  127. 
<g=>289(0)  (Mo„\pp.)  Whether  a  15.  year  old 
boy  jumping  into  elevator  shaft,  believing  ele- 
vator was  at  level  of  driveway  14  inches  below 
the-floor.  was  negligent,  *eW  for  the  jury. — ^Mar- 
shaU  V.  United  Kys.  Co.  of  St  Louis,  184  S.  W. 
159. 

«=9289(32)  (Mo.App.)  Section  hand  who  rode 
on  flat  car  after  be  had  unloaded  it  and  did 
not  take  refuge  in  the  caboose  while  the  train 
proceeded  three  or  four  miles  to  a  siding  to 
let  another  pass  held  not  negligent  as  a  mat- 
ter of  law.— Anderson  v.  St  Louis  &  3.  F.  R. 
Co.,  184  S.  W.  481. 

^ps>29l(l)  fTex.)  Instruction  that  application 
assuming  risk  of  injuiy  from  obstructions  near 
track  is  void  and  to  be  considered  only  as  notice 
of  obstructions  is  not  objectionable  as  minimic- 
ing  its  effect  for  that  purpose.— Bamhart  v. 
Kansas  City,  M.  &  O.  Ky.  Co.  of  Texas,  184 
S.  W.  176. 

«=>29i(3)  (Teix.Civ.App.)  An  aUegation  that 
the  master  negligently  furnished  the  servant  an 
engine  out  of  repair  supports  an  instruction  that 
it  was  the  master's  duty  to  exercise  ordinary 
care  to  furnish  an  onUnarily  safe  engine,  and 
to  have  it  inspected  and  repaired,  especially 
where  the  qiecinc  duty  was  by  later  instruction 
specifically  defined. — Missouri,  K.  St  T.  By.  Co. 
of  Texas  v.  Pace,  184  S.  W.  1061. 
«B»295(1)  (Tex.)  Charge  that  employ*  might 
assume  that  track  of  employer  was  free  from 
obstntrtion  so  near  as  to  expose  him  to  dangei', 
and  he  was  not  required  to  examine  it  to  see 
that  it  was  free  therefrom,  held  proper.— Barn- 
hart  V.  Kansas  City,  M.  St  O.  Ry.  Co,  of  Texas, 
184  S.  W.  176. 

<S=929S(1)  (Tex.Civ.App.)  Where  the  defense  of 
assumption  of  risk  is  expready  limited  under 
certain  conditions  by  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  6645,  an  instruction  requested  by 
defendant  on  the  issue  of  assumption  of  risk, 
which  failed  to  negative  those  conditions,  is 
properly  refused.— iDUssouri,  K.  &  T.  By.  Ca 
of  'Texas  v.  Pace,  184  S.  W.  1051. 
€=>295(7)  (Ark.)  In  a  servant's  action  for  in- 
juries, instruction  on  assumption  of  risk  held 
erroneous  as  placing  ypon  the  servant  duty  to 
inspect  the  place  of  work. — Wisconsin  &  Ar- 
kansas Lumber  Co.  v.  Irons,  184  S.  W.  456. 

IV.  UABIUTIES   FOR   INJUBIES    TO 
THIRD  PERSONS. 

(A)  AetB  •r  Onttsaloaa  •!  '■•rvaBt. 

<S=330I(1)  (Mo.App.)  Where  defendant  tele- 
phoned his  son  to  meet  him  at  the  station  with 
the  family  automobile,  defendant's  wife,  who 
rede  on  the  back  seat,  was  not  his  agent. — 
Cutts  V.  Davison,  184  S.  W.  921. 
«s>302(2)  (Ky.)  A  master  is  not  liable  for  slan- 
der spoken  by  an  employ*,  even  when  acting  in 
the  scope  of  his  employment,  unless  the  master 
authorizes  or  ratihes  the  slander. — Pruitt  v. 
Goldstein  Millinery  Co.,  l&t  S.  W.  1134. 
9=»302(2)  (Mo.App.)  A  telegraph  company  is  li- 
able for  damages  caused  by  its  messenger  boy 
running  into  a  woman  while  he  was  returning  to 
the  company's  office  after  the  delivery  of  a  mee- 
ssge.- PhillioB  v.  Western  Union  Telegraph  Co., 
184  S.  W.  958. 
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4=a'302(2)  (Tex.ClT.App.)  A  railway  company 
is  not  liable  for  injaries  to  a  horse  which  wos 
frightened  by  section  hands  shouting,  laughing, 
and  waving  their  hands  at  it— Texas  &  P.  fiy. 
Co.  V.  HoweU,  184  S.  W.  280. 

The  frightening  of  plaintiffs  horse  held  to  be 
dae  to  acts  of  section  hands  outside  of  their 
employment  not  to  the  manner  of  conducting 
their  work.— Id. 

€=>308  (Ky.)  The  mere  retention  in  service  of 
an  employ^  after  the  master  has  knowledge  that 
the  employ^  has  spoken  a  slander  does  not  ratify 
the  slander. — Pruitt  ▼.  Goldstein  Millinery  Co., 
184  S.  W.  1134. 

(C)  Actiona. 

^=9330(3)  (Mo.App.)  In  an  action  by  one  run 
down  by  defendant's  motor  car,  evidence  held  to 
warrant  a  finding  of  the  negligence  of  defend- 
ant's agent— Cutte  t.  Davison,  184  S.  W.  921. 
«=9330(a)  (Mo.App.)  E/vidence  held  sufBcient 
to  warrant  the  inference  that  the  boy  who  ran 
into  plaintiff's  wife  was  employed  by  the  de- 
fendant and  was  acting  in  the  course  of  his  em- 
I^oyment.— Phillips  v.  Western  Union  Telegraph 
Co.,  184  S.  W.  958. 

That  a  boy  was  wearing  the  uniform  of  a  tele- 
graph company  is  sufficient  to  establish  his  em- 
ployment by  the  company  at  the  time  be  ran 
into  plaintlfTs  wife.— Id. 

«=3330(3)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain findings  by  the  jury  that  the  acts  of  rail- 
way section  hands  were  negligent  and  were  the 
proximate  cause  of  the  injury  to  plaintiff's 
horse,  frightened  thereby.— Texas  &  P.  By.  Co. 
T.  Howell,  184  S.  W.  280. 
«s>332(2)  (Mo.App.)  In  an  action  for  personal 
injuries,  the  question  whether  the  boy  causing 
injuries  was  in  the  course  of  his  employment  as 
defendant's  messenger  held  for  the  jury. — Phil- 
Ups  V.  Western  Union  Tel^raph  Ca,  184  8. 

W.  itOo. 

VJ.  WOBKMIiN'B    OOMPEKSATIOir 

ACTS. 

(A)  Hntnre  and  Oroanda  of  Maater's  Ua- 
blUtr. 

®=>347  (Tex.Civ.App.)  The  Employers'  Liabil- 
ity Act  of  1913  is  vaUd.— Postex  Cotton  Mill 
Co.  V.  McCamy.  184  S.  W.  509. 

MATERIALITY. 

See  Alteration  of  Instruments,  «=>9. 


See  EJiinity. 


MAXIMS. 


MEASURE  OF  DAMAGES. 

See  Damages,  «e»112. 

MECHANICS'  LIENS. 

See  Quieting  Title,  «=»7. 

n.  JUGHT  TO  UXS. 

(A)  Matarc  of   Improvemeat. 

<Ss»34  (Tex.Clv.App.)  Where  the  plaintiff  con- 
tracted with  the  defendant  to  pave  the  street 
in  front  of  a  lot  held  under  a  warranty  deed, 
carrying  title  to  the  center  of  the  street,  the 
work  was  an  improvement  upon  the  entire  lot, 
and  defendant  was  entitled  to  a  mechanic's 
lien,  under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5631.— Lewis  v.  Roach  Manigan  Paving 
Co.,  184  S.  W.  680. 

<B)  Services  Rendered  and  Hatertala  Far- 
nlslted. 

4s>47  (Mo.App.)  Where  cement  was  sold  at  a 
fixed  price  per  sack  under  an  agreement  that 
the  contractor  should  receive  a  refund  on  the 
sacks  returned,  the  price  of  the  sacks  not  re- 
turned is  a  lienable  Item. — Qlencoe  Lime  &  Ce- 


ment Cb.  ▼.  Polar  Wave  Ice  ft  Tad  Co.,  184 
8.  W.  962. 

at.  PROCEEDINGS  TO  PERFECT. 

€=»II6  (Tex.Civ.App.)  Where  laborer  fails  to 
take  measures  provided  by  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  6621-6623,  5631,  to 
secure  lien  on  building  Intended  for  oocnpuicy 
as  homestead,  he  cannot  enjoin  its  delivery  Iv 
contractor  to  owner.— Norton  v.  Elliott,  184  S. 
W.  109a 

@=>I57(6)  (Mo.App.)  Though  a  materialman 
failed  to  allow  all  the  credits  to  which  tiie  con- 
tractor or  subcontractor  was  entitled,  be  is  en> 
titled,  where  the  failure  was  unintentiona],  to 
his  lien  under  Rev.  St  1909,  §  8228.— Glencoe 
Lime  &  Cement  Co.  v.  Polar  Wave  Ice  &  Fuel 
Co.,  184  S.  W.  962. 

VX.  WAIVER.  DISCHARGE.  REUSASE, 
AND  SATISFACTION. 

(A)  "Waiver  of  Rlvbt  to  Uen. 

<3=>2I6(1)  (Mo.App.)  Lumber  company,  by  ap- 
plying contractor  s  check  in  part  to  an  account 
and  notifying  the  contractor  thereof  by  letter, 
which  he  showed  to  the  owner,  inducing  the 
latter  to  advance  part  of  contract  price,  held 
estopped  to  assert  a  lien  for  the  material  pay- 
ment for  which  it  had  acknowledged. — Juliua 
Seidel  Lumber  Co.  v.  Weaver,  184  S.  W.  484. 
Owner  of  building  held  not  to  waive  such  es- 
toppel by  taking  contractor's  and  his  sureties' 
note  to  cover  amounts  as  to  which  contractor 
had  defaulted.- Id. 

(C)  Kxttncntalintent.  Release,  or  Payment. 

4s>239  (Mo.App.)  A  materialman  may,  where 
there  are  no  directions,  apply  a  credit  on  non- 
lienable  items  instead  of  lienable  items. — Glencoe 
Lime  &  Cement  Co.  v.  Polar  Wave  Ice  &  FuA 
Co.,  184  S.  W.  962. 

Vn.  ENFOROEBCENT. 

<S=>260(4)  (Mo_A.pp.)  Under  Rev.  St  1909^  { 
8221,  it  18  sufficient  that  a  materialman,  suing 
to  foreclosure  a  lien  based  on  a  contract  with  a 
subcontractor,  make  such  subcontractor  a  party 
within  90  days  after  filing  the  lien,  and  the  prin- 
cipal contractor,  though  a  necessary  party,  may 
be  joined  at  any  time  before  triaL — American 
Radiator  Co.  v.  Connor  Plumbing  &  Heating 
Co.,  184  S.  W.  90T. 

«a»263(9)  (Mo.App.)  Under  Rev.  St  1909,  S 
8221,  and  in  view  of  sections  8226  and  8233,  the 
principal  contractor,  though  he  need  not  be 
joined  within  90  days  after  the  filing  of  Hen 
notice  by  a  materialman,  under  a  contract  with 
a  subcontractor,  is  a  necessary  party  to  an  ac- 
tion to  foreclose  the  lien. — American  Radiator 
Co.  V.  Connor  Plumbing  &  Heating  Co.,  184  8. 
W.  907. 

MEDICINES. 

See  Poisons. 

MEMORANDA. 

See  Frauds,  Statute  of.  «S3118. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See    Corporations,    €=>80;     False    Pretenses; 
Fraud. 

MISTAKE. 

See   Arbitration   and    Award,    ®=>63;     Judg- 
ment, $=»435;    Reformation  of  Instruments. 

MODIFICATION. 

See  Appeal  and  Error,  4=91161. 
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HTONOPOLIES. 

CL  TBirSTS   AKD    OTHER    OOMBIKA- 

TlOIfS  IS  RESTRAINT 

OF   TRADE. 

4b>I7(2)  (Tex.Oiv.App.)  Contract,  whereby  de- 
fendant agreed  to  buy  only  from  medical  com- 
pany, to  resell  at  prices  fixed  by  the  company, 
and  to  bare  no  other  business,  held  violative  of 
Rev.  St  1911,  arts.  7796.  7798.  the  Texas 
Anti-Trtist  Act,  and  void  under  article  7799.— 
W.  T.  Kawleigh  Medical  Co.  v.  Fittpatrick,  184 
S.  W.  54». 

«s»23  (Tex.)  New  Tork  fashion  company  sell- 
ing patterns  to  Texas  buyer  and  fixing  prlcea, 
etc.,  so  that  the  contract  was  partially  viola- 
tive of  the  Texas  Anti-Trust  Act,  could  not  rti- 
cover  tixe  the  buyer's  breach.— Segal  v.  McOall 
Co.,  184  S.  W.  188. 

MORTGAGES. 

See  Chattel  Mortgages;  Constitutional  Law, 
«s»107;  Evidence,  <S=s>383:  Lfmitation  of 
Actions,  4=>7S:  Parties,  ®=>7;  Railroads, 
«=9l94. 

I.  REQUISITES  AND  TAUDITT. 

(A)  Ratave  aad  Bsacmttals  of  ConveTUoea 

aa   Secarttx. 

«=s>38(l)  (Ark.)  The  chancellor's  finding  that  a 
deed  absolute  on  its  face  was  intended  as  a  mort- 
gage to  secnre  the  grantees  for  advances  made 
held  not  contrary  to  the  preponderance  of  the 
testimony.— Williams  v.  Prioleau,  184  S.  W.  847. 

m.  CONSTRUCTION    AND    OPERA- 
TION. 

(B)  Parties   aad  Debta    or   l.lablUttea   9e> 

oared. 

«:9l25  (Ark.)  Where  plaintiff,  who  Hwetved  ah- 
aolnte  conveyance  as  mortgage,  was  to  free  land 
from  other  incumbrances,  held,  that  costs  ex- 
pended in  a  salt  to  determine  validitjr  of  in- 
cumbrances -were  properly  charged  against  the 
land.— Williams  v.  Priolean,  184  S.  W.  847. 

(C)  Proporty    IHortacosed,    and    Eiatatea    ot 

Parties  Therein. 

«=»I33  (Tex.Clv.App.)  Whether  nursery  stock, 
prima  fade  a  part  of  the  realty,  is  subject  to 
the  lien  of  a  mortgagee  of  the  land  depends 
upon  the  intention  of  the  parties  at  the  time 
the  mortgage  was  executed. — Colonial  Land  & 
Loan  Co.  v.  Joplin,  184  S.  W.  537. 

Where  the  parties  to  a  mortgage  of  lands  ot 
a  nursery  company  contemplated  that  the  com- 
pany might  sell  the  nursery  stock  without  ac- 
counting for  proceeds,  which  was  done,  it  was 
the  intention  that  t±e  stock  be  regarded  as 
personalty,  not  subject  to  the  mortgage. — Id. 

Crops  grown  on  mortgaged  land  are  personal- 
ty of  the  mortgagor,  and  not  subject  to  the 
Eoortgage. — ^Id. 

(D)  Lien  and  Priority. 

4s>ISI(3)  (Ark.)  There  is  no  implied  anthority 
from  the  mortgagee  of  real  property  to  con- 
atmct  improvements  thereon,  so  Uiat  the  me- 
chanic's lien  for  such  improvements  is  not  prior 
to  the  recorded  mortgage. — Gardner  v.  First  Nat. 
Bank  of  De  Queen,  184  S.  W.  61. 

«=9l5l(7)  (Tex.Civ.App.)  Mortgage  creditor  of 
deceased  who  gave  the  mortgage  before  mar- 
riage and  in  which  the  wife  did  not  join  after 
marriage,  held  not  entitled  to  lien  superior  to 
her  right  to  an  allowance  under  Vernon's 
Sayles'  Ann.  (3iv.  St.  1914,  arts.  3413,  .3414, 
|42a  8422,  3428.— Newnran  v.   Hedeman.  184 


VH.  FATMSNT     OR    PSRFORMANCE 

OF   CONDITION,  REX.EASE, 

AND   SATISFACTION. 

<S=93I6  (Ark.)  Partial  failure  of  consideration 
for  the  execntion  of  a  contract  of  lease,  intend- 
ed to  extinguish  a  mortgage  debt,  gave  the 
mortgagee  the  same  rights  in  the  direction  of  a 
revival  of  the  mortgage  as  a  total  failure. — 
Shapard  v.  Mixon,  184  S.  W.  399. 

Where  a  mortgagor's  lease  extinguished  the 
mortgage  lien,  but  the  consideration  for  the 
mortgagee's  acceptance  of  the  lease  partially 
failed,  be  conld  revive  and  enforce  his  lien  in 
equity. — Id. 

Kirby's  Dig.  {  5399,  touching  limitationB  on 
suits  to  foreclose  mort^ges,  does  not  apply  to 
a  suit,  to  revive  an  original  mortgage  hen,  by 
a  mortgagee,  who  satisGed  his  lien  in  return 
for  a  lease  of  the  premises,  the  consideration 
for  his  satisfaction  thereafter  failing  on  ac- 
count of  homestead  rights  of  the  mortgagor's 
children. — Id. 

IX.  FORECLOSURE  BT  EXERCISE  OF 
rOVTEB.   OF  SALE. 

^»353  nyfo.)  Wherf  representative  ot  corpo- 
ration wnich  had  acquired  entire  equity  of  re- 
demption was  present,  failure  of  trustee  to  name 
one  of  original  owners  In  the  notice  of  sale,  as 
required  by  Rev.  St  1909,  g  2843,  did  not  render 
foreclosure  sale  void. — Hassler  v.  Mercantile 
Bank  of  Louisiana,  Mo..  184  S.  W.  978.     ' 

X.  FORECLOSURE  BT  ACTION. 

(F)  Pleadlnac  and  ES-vldenee. 

®=>4C3  (Ask)  In  a  suit  to  foreclose  mortgaces, 
evidence  held  sufficient  to  sustain  finding  that 
money  furnished  by  plaintiff  to  defendant,  evi- 
denced by  Botes  which  the  mortgages  in  snit 
were  given  to  secnre,  was  not  with  the  verbal 
agreement  that  the  notes  were  not  to  be  paid 
nor  the  mortgagee  foreclosed  until  1,590  acres, 
included  in  one  of  the  mortgages,  were  sold  l^ 
defendant— Bowman  v.  Sims,  184  S.  W.  863. 

(H)  Trial  or  Hearlaar  and  Retereaoe. 

4=>476  (Mo.)  In  suit  to  foreclose  a  mortgage, 
where  releases  of  part  of  the  land  recited  a  par- 
tial payment  and  satisfaction  of  the  note  by 
the  purchaser,  it  was  the  dut^  of  the  trial  court 
to  ascertain  the  amounts  paid  for  such  release 
and  to  decree  a  credit  therefor  on  the  indebted- 
ness.—Bobb  y.  Taylor,  184  S.  W.  1028. 

(I)   Jndsment    or    Deeree    and    Bxecatton. 

«s>486  (Mo.)  In  suit  to  foreclose  a  deed  of 
trust,  where  plointiif  alleged  the  original  in- 
debtedness for  the  purchase  price  of  land,  she 
waa  entitled,  imder  her  prayer  for  general  re- 
lief, to  full  equitable  redress,  regardless  of  the 
unenforceability  of  the  note  representing  the 
debt— Bobb  ▼.  Taylor,  184  S.  W.  102& 

(J)  Sale. 

«=»546  (Ark.)  Where  a  crop  had  been  removed 
from  the  land  before  its  stue  under  a  deed  of 
trust  which  did  not  cover  the  growing  crops, 
the  purchaser  at  the  sale  did  not  acquire  the 
crop.— Stuttgart  Bice  Mill  Co.  v.  Reinsch,  184 
S.  W.  836. 

XL    REDEUPTION. 

®5»59l(3)  (Ark.)  Borrowers,  who  conveyed 
land  to  the  lender  under  her  agreement  to  deed 
back  if  they  paid  the  balance  due  within  a 
year,  held  to  nave  the  right  to  redeem  where 
their  payments  were  8t(H>ped  by  garuishment  by 
creditors  of  the  lender's  husband. — Page  v. 
Cockrum,  184  S.  W.  406. 
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MOTIONS. 

See  Appeal  and  Error,  «=>185-237;  Continu- 
anoe:  Indictment  and  Information,  ©=>137- 
144. 
^=956(1)  (Tex.Civ.App.)  In  the  absence  of  evi- 
dence that  the  facts  stated  in  a  proposed  or- 
der are  true,  it  cannot  be  held  that  the  court 
was  in  error  in  refusing  to  file  the  order. — 
Groeby  v.  Stevens,  184  S.  W.  705. 

MULES. 

See  Animals,  4=333. 

MULTIPLICITY  OF  SUITS. 

See  Quieting  Title,  <&=>5. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  «=»102;  Counties; 
Dedication,  ©=3l6,  10;  Evidence,  ®=»471; 
Judgment,  4=s>7(y2;  Schools  and  School  Dis- 
tricts;   Statutes,  «s>90;    Street  Railroads. 

I.   OBEATION,    AI.TEBATION,    EXIST- 
EMOE.  AMB  DISSOIiirTION. 

(B)  Territorial    Bixtent   mud    SabdtTlaioiia. 

Annexation,  Connolldailon,  and 

DlvUlon. 

4=942  (Tex.Civ.App.)  Numbering  of  blocks 
shown  on  two  alleged  plats  of  a  town  site  held 
to  show  that  those  excluded  on  one  of  the  plats 
was  a  part  of  the  town  site  if  the  other  blocks 
were.-^oy«e  v.  City  of  Mt.  Vernon,  184  S.  W. 
626. 

v.  officers.  agents,  arb  em- 
pi.ot£s. 

'B)    Nnnlelpal    Departments    and    OlBoerB 
Thereof. 

<»=»200  (Mo.App.)  Under  Const,  art  4,  i  47, 
and  Rev.  St.  WOQ.  «S  9891,  9892,  9884,  9895, 
9888.  relating  to  fireman's  pensions, .  held,  that 
names  of  widow  and  minor  children  of  fireman 
killed  in  a  fight  while  off  duty  were  properly 
excluded  fnmi  the  pension  list. — State  ex  rel. 
King  V.  Board  of  Trustees  of  Firemen's  Pension 
Fund  of  Kansas  City,  184  S.  W.  929. 

The  retention  by  the  city  of  part  of  a  fire- 
man's salary  and  the  placing  it  in  a  relief  fund, 
as  authorized  by  Rev.  St  1909,  S  9888,  does  not 
make  the  same  any  less  a  public  fund.— Id.  . 

Vn.  CONTRACTS  IN  GENERAL. 

4e»245  (Mo.A^p.)  Ia  action  on  contractor's 
bond  for  material  furnished  to  and  used  by  con- 
tractor for  city  work,  extra  work  performed  at 
the  Contractor's  request  while  outside  of  the 
plaintiff's  contract  held  not  outside  of  main 
contract— City  of  St.  Loais  v.  McCnlly  Coast 
Co..  184  S.  W.  989. 

Under  construction  contract  with  <Aty  and 
contractor's  penal  bond,  held,  that  plaintiff  fur- 
nisbing  material  to  and  used  by  the  contractor 
might  sue  upon  the  bond,  notwithstanding  a 
provision  of  the  contract  against  subletting. 
— Id. 

Under  construction  contract  furnishing  of 
material  checked  up  by  contractor  and  work 
done  under  its  supervision  held  not  such  breach 
of  contract  provision  against  subletting  as 
would  defeat  subcontractor's  right  to  recover 
by  action  on  contractor's  penal  bond. — Id. 

IZ.  FUBUO   IMPROTEMENTS. 

(A)   Power     to     Hake     laaproTementa     or 
Grant  Aid  Therefor. 

«=»279  (Tex.Civ.App.)  Bev.  St  1911,  art.  1016, 
does  not  make  a  petition  by  the  electors  a  pre- 
requisite to  the  calling  of  aij  election  to  make 
the  provisions  of  the  chapter  applicable  to  the 
City.— RUcy  v.  Town  of  Trenton,  184  S.  W.  344. 


CD)    Damages. 

<^=379  (Mo.App.)  Tinder  Rev.  St  1909,  |  9254. 
containing  the  charter  powers  of  the  city  of 
Springfield  respecting  streets,  the  city  was  not 
liable  for  injuries  to  a  property  owner  from  its 
ultra  vires  act  in  regrading  the  sidewalk  of  an 
avenue  leading  to  a  national  cemetery  nndor 
revocable  license  from  the  Secretary  of  War. — 
Duckworth  v.  City  of  Springfield.  184  S.  W. 
476. 

X.  POUCE  POWER  AND  REGITIJi- 
TION8. 

(A)   Delegation,    Bxtent.   aad    Bxerela*    af 
Power. 

«=>60l  (Mo.)  Regulations  of  the  St  Ijoais 
board  of  public  improvements  as  to  building 
ventilation  do  not,  under  Const  art  11,  f  1. 
and  Laws  1897,  p.  220.  amended  by  Laws  1900. 
p.  846,  apply  to  school  buildings,  notwithstand- 
ing the  city  charter. — Board  of  Education  of 
City  of  St  Louis  v.  City  of  St  Louis.  184  8. 
W.  975. 

XZ.  USE  AND  REGinLATION  OF  PUB- 

IJO  PIECES.  PROPERTY, 

AND  WORKS. 

(A)   Streets  and  Other   Pabllc  War*. 

4=3647  (Mo.App.)  By  the  extension  of  its  cor- 
porate limits  a  city  acquires  control  over  all 
highways  formerly  controlled  by  a  county  there- 
by included  within  it.— Duckworth  v.  City  of 
Springfield,  184  S.  W.  476. 

4=>648  (Ark.)  Where  the  owners  of  lands,  plat- 
ting them,  reserve  to  the  residents  of  the  blocks 
the  right  to  use  and  close  alleys,  so  that  there 
is  no  dedication,  the  public  may  acquire  the 
right  to  use  by  prescription;  the  alleys  being 
oped  to  use  by  the  public.— Balinat  v.  City  of 
Argenta,  184  S.  W.  446. 

4=>648  (Mo.App.)  A  public  street  becomes  such 
by  process  of  condemnation,  or  by  adverse  user. 
—Duckworth  v.  City  of  Springfield.  184  S.  W. 
476. 

XII.  TORTS. 

(O)  Defects  or  Obstraetioas  In  atreeta 
and  Other  Pabllo  War*. 

4=>759(2)  (Iilo.App.)  Evm  in  the  absence  of 
formal  acceptance  of  a  walk  by  the  city,  it  most 
keep  It  in  a  reasonably  safe  condition,  where  it 
is  left  open  to  public  use. — Proctor  v.  City  of 
Poplar  BlufE,  184  S.  W.  123. 

i8=759(3)  (Mo.App.)  Where  a  dty  established 
the  grade  of  a  street  and  placed  lights  and  signs 
thereon  and  permitted  pedestrians  for  years  to 
ut!e  a  portion  of  it  as  a  sidewalk  at  the  point 
where  plaintiff  was  injured,  the  city  was  liable 
for  failure  to  maintain  the  sidewalk. — Proctor  v. 
City  of  Poplar  Bluff,  184  S.  W.  123. 

4=3768(3)  (Mo.App.)  A  walk  composed  of  sand 
and  loose  bricks  on  edge  and  in  other  unusual 
positions  was  defective,  rendering  the  city  liable 
tor  injuries.— Proctor  v.  City  of  Poplar  Bluff, 
184  S.  W.  123. 

4=»82l(20)  (Mo.App.)  Whether  plaintiff  was 
negligent  in  allowing  her  buggy  to  drop  into  a 
rut  while  driving  along  the  street  held  for  the 

ury.- Deweese  v.   City  of  St  Joseph,  184  S. 

".  905. 

4ss>82l(20>  (Mou^pp.)  In  an  action  against  a 
city  for  peraopal  injuries  caused  by  a  fall  on 
a  defective  sidewalk,  whether  plaintiff  was  ia 
exercise  of  ordinary  care  held  for  the  jury.— 
Hawkins  v.  City  of  Independence.  184  S.  W. 
927. 


^ 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  «=»«8»-819. 
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MUTUALITY. 

See  Contracts,  ^sslO;  Reformation  of  Instrn- 
'  ments,  9=>19. 

NAMES. 

See  Corporations,  ^=aS05;  Partnerahip,  4=> 
68;    Taxation,  «s>042,  M7. 

«=>I6(3)  (Ark.)  Relative  to  variance,  the  names 
••Wood"  and  "Woods"  are  not  idem  sonans.— 
Woods  V.  State,  184  S.  W.  409. 

NARCOTICS. 

See  Poisons,  ^=>4,  9. 

NAVIGABLE  WATERS. 

See  States,  ^s>i2;  Waters  and  Water  Courses. 

m.   BIPARIAH  AND  UTTOBAI. 
RiaHTS. 

Id  iili|(8)  (K.J.)  Where  a  sand  bar  was  formed 
by  accretions  to  plaintiff's  island,  plaintiff  was 
entitled  to  tlie  oar  as  against  the  opposite 
riparian  owner.— Perka  t.  McCracken,  184  S. 
W.  891. 

NEGLIGENCE. 

See  Carriers,  «=3l32-187,  280-330;  Damages, 
«=3l32-158,  206,  210;  Master  and  Servant, 
«ss>88-205,  301-332;  Municipal  Corpora- 
tions, «=>759,  821;  Railroads,  «=3226-482; 
Telegraphs  and  Telephones,  «=327-68;  Tirial, 
«s>251. 

I.  AOT8  OR  OMISSIONS  OONSTITUT- 
nrO  ITEOIilOENOE. 

(O)  OomdltloB  and  Vu»  of  Ijand.  Bnildlnsai 
and    Other    Structare*. 

9s>32(2)  (Mo.App.)  Employd  jumping  into  ele- 
vator shaft  to  asmst  in  opening  door  held  not  an 
intruder  or  bare  licensee,  but  entitled  to  pro- 
tection due  invitee  even  if  not  within  the  scope 
of  his  duties.— Marshall  v.  United  Rys.  Go.  of 
St.  Louis,  184  S.  W.  159. 
«s>32(2)  (Tex.Civ.App.)  Where  one  defendant 
bought  ties  of  another  defendant  and  sold  them 
to  a  third  and  plaintiff,  as  inspector  of  the  third, 
while  in  a  motor  car  belonging  to  the  second 
and  on  a  tramway  and  with  a  representatiTe 
of  the  first  who  knew  of  the  inspection  and  had 
never  objected  was  injured  because  of  defect 
in  rails,  be  was  an  invitee  and  first  defendant 
owed  him  a  duty  to  exercise  ordinary  care. — 
Foster  Lumber  Co.  v.  Rodgers,  184  8.  W.  761. 
^=>39  (Mo.)  A  railroad  company  held  not  to 
have  impliedly  Invited  persons  to  climb  up  the 
abutments  to  a  bridge  and  walk  along  its  track 
to  a  cattle  guard  alleged  to  constitute  a  dan- 
gerous trap  or  attractive  nuisance. — Shaw  T. 
Chicago  &  A.  R.  Co.,  184  S.  W.  1151. 

The  abutment  to  a  railway  bridge  over  a  high- 
way held  not  an  attractive  nuisance,  rendering 
the  company  liable  to  a  girl  wlio  climbed  up 
there  and  was  walking  alon^  the  track.— Id. 

Only  very  ezceptiona]  circumstances  would 
render  the  attractive  nuisance  doctrine  applica- 
ble to  an  intelligent  girl  15%  years  old.— Id. 
iH-'i15  (Mo.App.)  Leaving  of  devator  shaft  ex- 
posed and  unguarded  held  negligence  making  de- 
fendant liable  for  injuries  to  any  one  to  whom  it 
owed  any  duty. — Marshall  t.  United  Rys.  Co.  of 
St  Louis,  184  S.  W.  159. 

m.  COXTBIBHTOBT  HSOUOENOB. 

(A)  Persons  Injnrad  In  General. 

9=»82  (SfoJ  The  quantum  of  contributory  neg- 
ligence sufficient  to  prevent  recovery  must  be 
such  as  to  enter  into  and  form  the  direct,  produc- 
ing, and  efficient  cause  of  the  casualty  without 
which  it  would  not  have  happened.— Howard  v. 
Scarritt  Estate  Co.,  184  S.  W;  1144. 


(B)   Children  and  Others  Under  DlaabUltr. 

®=»85(2)  (MoApp.)  The  conduct  of  a  boy  16 
years  old  was  not  to  be  measured  by  that  of  the 
ordinarily  prudent  man  of  mature  years,  and  his 
age  was  to  be  considered.- Marshall  v.  United 
Rys.  Co.  of  St  Louis,  184  S.  W.  1S9. 

(C)  Impnted  Hesllseaee. 

@=>96  (Mo.)  Where  a  Tonng  child,  accompanied 
by  its  parents,  was  killed  in  a  passenger  eleva- 
tor, it  was  not  negUgence  that  both  parents  did 
not  guard  it — Howard  v.  Scarritt  Estate  Co., 
184  S.  W.  1144. 

(D)  OonparatlTe  Reclicenee. 

4=>I0I  (Tenn.)  In  statutory  action  for  killing 
on  railroad  crossing,  contributory  negligence 
will  not  abate  the  action,  but  will  make  it  the 
duty  of  the  jury  to  mitigate  or  lessen  the  dam- 
ages according  to  the  degree  of  contributory 
negligence.— Middle  Tennessee  R.  Co.  v.  McMil- 
lan, 184  S.  W.  20. 

4=>I0I  (Tex.Civ.App.)  Under  the  statutes  con- 
tributory negligence  of  servant  is  not  complete 
defense,  but  onl^  reduces  damages  in  action 
against  master  for  negligent  injury.  Vernon's 
Sayles'  Stats,  art  6649.— Missouri.  K.  &  T.  Ry. 
Co.  of  Texas  v.  Washburn,  184  S.  W.  580. 

IV.  AOTIOXS. 

(A)   Risht  of  Action,  Parties,  Prellmtnarr 
Proeeedlnars,  and  I'leadlna;. 

*=>!  19(4)  (Tex.Civ.App.)  Where  specific  acts  of 
negligence  are  relied  upon  the  plaintiff  has  the 
burden  of  proving  8u(4i  specific  acts. — Dowdy  v. 
Southern  Traction  Co.,  184  S.  W.  687. 

(O)  Trial,  Jndarment,  and  KoTiew. 

e=9l36(2)  (Tex.Civ.App.)  Negligence,  whether 
b^  plaintiff  or  defendant,  is  generally  a  ques- 
tion of  fact,  and  is  a  question  of  law  only  when 
the  act  done  is  violative  of  some  law,  or  the 
facts  are  undisputed  and  admit  of  but  one  infer- 
ence.—Lnten  V.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  184  S.  W.  798. 

<S=>I36(26)  (Mo.App.)  Injured  person  held  not 
negligent  as  a  matter  of  law  unless  the  evidence 
leaves  no  room  for  reasonable  minds  to  entertain 
different  opinions  and  conclusively  shows  negU- 

Knee.— Marshall  v.  United  Rys.  Co.  of  St 
)ui8, 184  S.  W.  159. 
«=»I4I(6)  (Tex.Qv.App.)  In  a  servant's  action 
for  injuries  defended  on  the  ground  of  contrib- 
utory negUcenoe,  the  issue  of  the  amount  to 
which  his  compensation  should  be  reduced  by 
such  contributory  negligence  must  be  submitted. 
—Missouri,  K.  &  T.  I^.  Co.  of  Texas  v.  Pace, 
184  8.  W.  1051. 

«=>I4I(10)  (MoApp.)  In  action  for  injuries  to 
boy  15  years  _old,_  instruction  as  to  considering 
age  and  capacity  in  passing  upon  plaintiff's  neg- 
ligence held  not  erroneous.— Marshall  v.  United 
Rys.  Co.  of  St.  Louis,  184  S.  W.  159. 

«=>I4I(11)  (Mo.)  An  instruction  that  plaintiff 
parents  could  not  recover  for  the  death  of  their 
child  if  the  failure  by  either  of  them  to  watch 
their  child  in  an  elevator  contributed  "in  the 
least  degree  to  cause  the  accident"  is  erroneous. 
—Howard  t.  Scarritt  Estate  Co.,  184  S.  W. 
1144. 

In  an  action  for  death  in  a  passenger  elevator 
of  a  four  year  child  accompanied  by  its  parents, 
defendant  was  entitled  to  instructions  as  to  the 
care  or  carelessness  of  the  parents  affecting  re- 
covery.— Id. 

«s>l42  (Tez.Civ.App.}  A  special  verdict  in  a 
servant's  action  for  injuries,  defended  on  the 
ground  of  contributory  negligence  awarding  him 
$17,50O  where  the  demand  was  JSCOOO,  was  too 
indefinite  to  stand.— Mi  s-souri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Pace,  184  S.  W.'lOSl. 
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NEGOTIABLE  INSTRUMENTSw 

See  Billa  and  Notes;    Corporatioiui,  «s>414. 

NEGROES. 

See  Bailroads,  «33226. 

NEWLY  DISCOVERED  EVIDENCL 

See  New  Trial, 


NEW  TRIAL 

See  Appeal  and  Error,  <8=»282-301,  933,  1015, 
1072,  1177,  1178;  Criminal  Law,  <8=s>945- 
956,   1064,  1124. 

n.  GBomiss. 

(A)  Error*  »nd  Irregrnlarttica  la  General. 

«=»I3  (Mo.)  Where  plaintiff,  while  walking  on 
a  sidewalk,  struck  her  foot  against  the  edge  of 
the  side  or  the  bottom  of  a  depression,  caused  by 
gradual  wear,  having  no  previous  knowledge  of 
its  existence,  and  sustained  a  fall  and  serious  in- 
juries, held,  that  a  verdict  in  her  favor  for  ?1 
was  properly  set  aside  and  a  new  trial  granted. — 
Smitli  V.  Kansas  City,  184  S.  W.  82. 
^=>27  (Mo.App.)  It  is  no  ground  for  new  trial 
that  after  the  trial  it  was  discovered  that  the 
judge  was  a  stockholder  of  a  mining  company, 
commissions  on  sales  of  whose  stock  plaintiff 
sought  to  recover,  where  by  her  own  evidence 
she  disclosed  that  she  had  no  cause  of  action. 
—Smith  V.  Rose.  184  S.  W.  910. 

(F)  Verdict  or  Flndlnarfi  Contrary  to  Lavt 
or  Evidence. 

<8=»69  (Mo.)  Under  Bev.  St  1909,  fj  2022,  the 
court  may,  having  directed  verdict  for  defend- 
ant, and  plaintiff  having  taken  nonsuit,  grant  a 
new  trial;  it  appearing  that  the  directed  verdict 
was  based  on  the  erroneous  testimony  of  a  wit- 
ness who  was  very  stupid  or  intoxicated.— 
Downs  V.  United  Bys.  Co.  of  St.  Louis,  184  S. 
W.  995. 

€=»76(1)  (Ky.)  That  a  jury  awards  higher  dam- 
ages than  the  court  thinks  an  injury  justifies, 
does  not  authorize  the  court  to  interfere  with  the 
verdict.— Chesapeake  &  O.  By.  Co.  v.  Witte,  184 
S.  W.  1128. 

«=376(4)  (Ky.)  Where  a  servant  sustained  a 
severe  cut  on  the  riirht  leg,  a  verdict  for  ?1,375 
held  not  so  against  the  evidence  as  to  justify  a 
new  trial.— Chesapeake  &  O.  By.  Co.  v.  Witte, 
184  S.  W.  1128. 

(H)    Nevrljr  Discovered  Bvldence. 

«=399  (Tei.Civ.App.)  New  trial  cannot  be  had 
on  the  ground  of  newly  discovered  testimony, 
where  the  testimony  relied  upon  is  immaterial 
and  the  same  facts  had  already  been  testified  to, 
but  it  must  appear  that  the  evidence  would,  on 
another  trial,  produce  a  different  result— Bain 
V.  Polasek,  184  S.  W.  279. 
«=999  (Tex.Civ.App.)  Where  supporting  afBda- 
vits  excluded  negligence  on  part  of  moving  par- 
ty, held,  that  new  trial  should  have  been  granted 
for  newly  discovered  testimony  of  apparently 
disinterested  witness. — Lockney  State  Bank  v. 
Bolin,  184  S.  W.  553. 

m.  P&OOKEDIHOS  TO  PBOOUKB 
N£W  TRIAI.. 

<8s>fll  (Ky.)  Under  Civ.  Code  Prac.  II  340,  a 
motion  to  vacate  a  verdict  and  judgment  and 
file  an  answer  cannot  be  treated  as  a  motion  for 
a  new  trial,  if  not  made  by  a  party  to  the  ac- 
tion in  which  the  judgment  was  rendered. — 
Houston  V.  Commonwealth.  184  S.  W.  388. 
<8=»II7(3)  (Ky.)  Under  Civ.  Code  Prac.  K  340. 
342,  a  motion  to  vacate  a  verdict  and  judgment 
and  file  an  answer  cannot  be  treated  as  a  mo- 
tion for  a  new  trial  if  not  made  at  the  term 
in  which  the  judgment  was  rendered. — Houston 
y.  Commonwealth,  184  S.  W.  388. 


^=>I30  (Mo.)  The  stated  ground  in  motion  for 
new  trial  that  "the  verdict  and  judgment  is  un- 
supported by  any  substantial  evidence,"  auffi- 
ciently  raises  the  objection  that  toieiga  judg- 
ments on  which  recovery  was  sought  were  enter- 
ed by  the  clerk  in  vacation,  and  that  there  was 
no  proof  of  his  statutory  authority. — Schroeder 
v.  Edwards,  184  8.  W.  108. 
®=3l54  (Tex.Civ.App.)  Trial  court,  while  dO- 
thorized  to  eliminate  from  motion  for  a  new 
trial,  any  irrelevant  and  scurrilous  matter,  held 
not  authorized,  by  reason  of  such  matter,  to 
strike  out  the  entire  motion. — Peck  v.  ilaiphj 
&  Bolanz.  184  S.  W,  542. 

®=>I57  (Tex.Civ.App.)  Allegations  of  fact,  in 
a  motion  for  a  new  trial  supported  by  affida- 
vit, need  not  be  answered  or  denied,  and  will  not 
be  taken  aa  confessed.— Crosby  v,  Steven*,  184 
S.  W.  706. 

®=»I57  (Tex.Civ.App.)  A  motion  for  new  trial, 
not  involving  a  trial  upon  the  merits  of  the  case, 
is  properly  disposed  of  in  a  summary  manner, 
either  upon  the  face  of  the  record  or  upon  affi- 
davits of  the  parties  and  their  supporting  wit- 
nesses.—Hester  ▼.  Baskin,  184  S.  W.  726. 

NOMINATION. 

See  Elections,  «=»126. 

NONSUIT. 

See  Disndssal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  9=731:  Banks  and 
Banking,  i@=>116 ;  Bills  and  Notes,  «=3344 ; 
Chattel  Mortgages.  €=»150;  Elections,  «=> 
280;  Fraudulent  Conveyances,  «=9l99;  In- 
surance, ®=>539;  Limitation  of  Actions,  ^=> 
103;  Principal  and  Agent,  <S=>177,  178; 
Vendor   and   Purchaser,    «=>228-233. 

9=35  (Tex.Civ.App.)  The  knowledge  of  the  con- 
tents of  papers  by  one  given  physical ,  custody 
thereof  does  not  affect  the  person  depositing  the 
papers.- Michaelis  v.  Nance,  184  S.  W.  785. 

NOVATION. 

€=>5  (Tex.CiT.App.)  The  grantee  of  a  widow, 
who  agreed  to  support  her  for  life,  she  thereafter 
agreeing  to  his  sale  to  a  third  person  and  the 
latter's  substitution  as  the  party  who  was  to 
support  her,  was  relieved  from  his  obligation  and 
was  not  liable  for  his  grantee's  breach.— Nails  t. 
McGrill,  184  S.  W.  276. 

NUNC  PRO  TUNC. 

See  Courts,  «=s>114. 

NURSERY  STOCK. 

See  Mortgages,  9=>133. 

OBJECTIONS. 

See  Appeal  and  Error,  «=3l85-237;  Criminal 
Law.  «=»1037;    Trial,  <S=»75,  85. 

OBSTRUCTIONS. 

See  Waters  and  Water  Courses,  «3>116-123. 

OFFICERS. 

See  Banks  and  Banking,  ^=>51,  116;  Cer- 
tiorari, ®=5l7;  Corporations,  €=411—433: 
Counties,  ®=>98,  101;    Evidence,  «=383;    In- 

i' unction,    €=>74 ;     Judges;     Justices   of   the 
'eace;    Receivers;    Sheriffs  and  Constable*. 
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OPINION  EVIDENCE. 

iw,  «s>448 ;  K\ 

OYSTERS. 


See  Criminal  Law,  4=>448;  Kridence,  «=»471- 
48L 


See  Fish,  «=97. 

PARENT  AND  CHILD. 

See  Adoption;  BasUrds;  Death,  e=>18,  88; 
Descent  and  Distribution,  9s»30;  Guardian 
and  Ward;    Infants. 

PAROL  EVIDENCE. 

See  Criminal  Law,  «b»447  ;  EMdance,  •=9397- 
461. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to   parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  the  various  specific  topics. 

I.  PI^IMTIFFS. 

(A)  Peraon*  'Wh«  Mmy  ox  Mvat  S«e> 

*=»7(1)  (Ark.)  AVhere  plaintiff,  who  received 
absolute  conveyances  as  mortgages,  agreed  to 
free  land  from  other  inoumbranoes,  a  suit  to  test 
the  validity  of  mortgages  could  be  brought  in 
the  name  of  the  grantor.— Williams  v.  Prloleeu, 
184  S.  W.  847. 

n.  DEFElTDAlfTa. 

(B)  JolBder. 

«s>25  (Tex.Civ.App.)  The  strict  rules  of  plead- 
ing with  respect  to  the  joinder  of  parties  in 
action  have  been  relaxed  owing  to  the  ab^ition 
of  the  distinction  between  law  and  equity  and 
the  forms  of  pleading.— Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Ellas,  184  S.  W.  312. 

nX.  NEW  PARTIES  AND  OKAXOE  OS 
PAKTIES. 

«=s>40(2)  (Mo.)  Under  Laws  1878,  pp.  48,  49, 

il,  and  section  3,  the  original  Bev.  St  1909, 
2541,  and  sections  1732,  1733,  2535,  8066,  held 
tbat,  ia  suit  to  quiet  title  not  asking  for  pos- 
session, party  alleging  title  to  part  of  the  land 
by  adverse  possession  was  not  entitled  to  inter- 
vene as  a  party  defendant. — MiUer  v.  Boulware, 
184  S.  W.  1148. 

PARTITION. 

See  Witnesses,  «E3l59. 

n.  ACTIONS   FOB    PARTITION. 

(B)  Proceedlnsa  and  Relief. 

4=>46(1)  (Ark.)  In  a  soit  between  heirs  for  pat^ 
tition,  involving  the  right  to  a  fund  in  the  hands 
of  a  commissioner  after  sale,  a  tenant  who 
claimed  no  interest,  and  as  to  whose  liability 
no  question  was  made,  was  not  a  necessary  par- 
ty.—Galley  V.  Ricketts,  184  S.  W.  422. 
9:946(2)  (Ark.)  In  a  suit  between  heirs  for  par- 
tition, involving  the  rl^bt  to  a  fund  in  the  hands 
of  a  commissioner  after  sale,  a  tenant  who 
claimed  no  interest,  and  as  to  whose  liability 
ao  question  was  made,  was  not  a  proper  par- 
ty.^Gailey  v,  Ricketts,  184  8.  W.  422. 
^:»87  (Ark.)  Plaintiff,  who  had  been  in  pos- 
session of  land,  paying  over  to  a  widow  having 
an  unassigned  dower  interest  of  two-twelfths 
her  part  of  the  rent,  was  not  guilty  of  laches 
in  failing  to  assert  its  claim  for  reimbursement 
where  such  right  did  not  exist  until  the  lands 
were  sold  to  it  by  defendant  whose  remaining 
land  wns  subject  to  the  dower  incumbrance. — 
Allen-West  Commission  Co,  v.  Harshaw.  184  S. 
W.  436. 


9=9 1 06  (Ark.)  Until  confirmed,  a  commission- 
er's sale  of  land  under  decree  is  not  final  so  as 
to  pass  title,  but  the  purchaser  has  a  right  to 
a  deed  on  confirmation,  which  relates  bacK  and 
conveys  the  interests  be  would  have  acquired  if 
be  had  taken  his  deed  at  the  time  of  purchase. 
—Galley  v.  Ricketto,  184  S.  W.  422. 

9=9109(1)  (Mo>Ai9.)  A  subseqneDt  sale  in  par- 
tition after  a  sale  had  been  set  aside  for  fraud 
b;y  proceedings  to  which  grantees  were  not  par- 
ties can  convey  only  the  right  to  sue  for  the 
land,  a  sale  of  which  is  contrary  to  public  pol- 
icy.—Qithens  V.  BamhiU,  184  S.  W.  145. 

9=>I09(5)  (Ark.)  A  finding  that  the  commis- 
sioner to  make  sale  in  partition  employed  an 
auctioneer  who  announced  that  he  was  selling 
only  the  land,  as  against  a  decree  for  sale  mak- 
ing no  reservation  of  crops,  and  a  deed  contain- 
ing no  reservation,  was  insufficient  to  reserve 
the  share  cropper's  rents.— GaUey  v.  Ricketts, 
184  S.  W.  422. 


PARTNERSHIP. 

8««  Appeal  and  Error,  9=91173. 

H.  THE   FIRM,  ITS   NAME,  POWERS, 
AND  PROPERTY. 

<8=968(1)  (Tfex.Civ.App.)  Deed  to  C.  R.  H.  & 
Co.  held  to  place  title  in  C.  R.  H.  in  trust  for 
the  firm  or  partnership.— GauBS-Langenberg  Hot 
Co.  V.  Aliums,  184  S.  W.  288. 

IV.  lUOHTS  AND  X.IABII.mE8   AS 
TO  THIRD  PERSONS. 

(D)  Actions  bx  or  AK«ln>t  Vlrms  a>  Part- 
ners. 

9=9203  (Tez.Civ.App.)  An  action  by  plaintiffs 
individually  to  recover  property  parcoased  by 
defendant  from  a  firm  composed  of  the  plain- 
tiffs would  not  be  abated,  as  the  fact,  if  any, 
that  there  was  no  partnership  when  the  suit 
was  brought  waa  a  matter  of  evidence  to  be 
shown  at  the  trial.— Jamea  v.  Doss,  l84  S.  W. 
623. 

<S=»204  (Tez.CivjLnp.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1863,  jurisdiction  to 
enter  judgment  by  defaalt  a^inst  a  partnership 
cannot  be  obtained  by  service  on  the  partner- 
shin  itself.- Miller  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  614. 

VI.  DEATH  OF  PARTNER.  AND  SDR. 
VrVTNO  PARTNERS. 

9=»247  (Tfex.Civ. App.)  Surviving  brother  of  two 
composing  partnership  operating  a  hotel,  the 
deceased  brother  having  ordered  plans  for  an 
addition,  and  the  survivor  not  having  objected, 
held  liable  for  the  charge.— Snaman  v.  Lane,  184 
S.  W.  366. 

Surviving  brother  of  two  owning  a  hotel,  who 
probated  decedent's  will  making  him  independent 
executor  and  sole  legatee  and  disposed  of  all  the 
property,  held  personally  liable  for  the  amount 
due  architect  from  decedent  for  preparing  plans 
for  aa  addition  to  the  hotel.— Id. 
9=>258(8)  (Tex.Civ.App.)  In  an  action  against 
a  surviving  partner  for  services  as  an  architect 
in  drawing  plans  for  an  addition  to  the  firm's 
hotel,  evidence  Aetd  sufficient  to  show  the  de- 
ceased partner  employed  plaintiff  to  draw  the 
plans.— Snaman  v.  Lane,  184  S.  W.  366^ 

PASSENGERS. 

See  Carriers,  9=9235-330. 

PASSES. 

See  Carriers,  9=922. 
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PAYMENT. 

See  Bills  and  Notes,  0=»627;  Compromise  and 
Settlement;  Corporations,  ^=»4U;  Insur- 
ance. «=3l86,  5IK8,  602;  Mechanics'  Liens, 
4=>289 ;  Principal  and  Surety,  ^3>117;  Sub- 
rogation ;    Tender. 

X.  BEQUISITES  AND  SITFFIOtBIfOT. 

®=>I7  (Mo.App.)  Where  the  seller  ot  a  motion 
picture  theater,  who  took  notes  in  payment,  and 
a  cbattd  mortgage  on  the  equipment  as  secur- 
ity, foreclosed  the  mortgage,  he  thereby  held 
the  notes  in  full  payment  of  the  purchase  price. 
—Harmon  v.  Dickerson,  184  S.  W.  189. 
9=>3S  (Mo.App.)  Letter  of  cashier  of  lumber 
company  to  contractor,  acknowledging  receipt 
of  a  check,  and  stating  its  application  on  three 
open  accounts,  held  a  "receipt."— Julins  Seidel 
Lumber  Co.  t.  Weaver,  184  S.  W.  484. 

n.  ATPUOATIOir. 

®=339(1)  (Mo.App.)  Where  a  contractor  sent 
his  check  to  a  lumber  company  without  instruc- 
tions as  to  its  application  on  his  several  ac- 
counts, the  company  could  distribute  it  between 
all. — Julius  Seidel  Lumber  Co.  v.  Weaver,  184 
H.  W.  484. 

IV.  PX.Z!ADrNO.  EVIPEKOI!.  TBXAX., 
AND  REVIEW. 

$=s66(S)  (Mo.)  The  presumption  of  payment 
arising  from  the  fact  that  a  mortgage  note  ma- 
tured more  than  20  years  before  suit  to  foreclose 
is  not  conclusive,  but  rebuttable.— Bobb  v.  Tay- 
lor, 184  S.  W.  1028. 

Q=>73(1)  (Ark.)  Evidence  held  insufficient  to 
support  a  judgment  allowing  the  vendee  of  cer- 
tain lands  credit  in  certain  sums  for  amounts 
alleged  to  have  been  paid. — Smith  ▼.  Berfcaa, 
184  S.  W.  429. 

PENALTIES. 

See  Carriers,  «=>20;  Damages,  «=>78-85; 
Bailroads,  «=3254. 

PENSIONS. 

See  Municipal  Corporations,  «=>200. 

PERJURY. 

See  Indictment  and  Information,  4=»137 ;  Wit- 
nesses, $=»48b 

PERSONAL  INJURIES. 

See  Carriers,  4-3280-330;  Damages,  «s»132- 
158,  206,  210;  Death;  Insurance,  «=>435; 
Master  and  Servant,  e»88-295;  Municipal 
Corporations,  ®=»759-821 ;  Negligenoe ; 
Railroads,  <»=3226,  26SH100. 

PETITION. 

See  Pleading. 

PHYSICIANS  AND  SURGEONS. 

See  Indictment  and  Information,  ®=>110 ;  In- 
toxicating Liquors,  ^=3155;  Poisons. 
<S=>2  (Tex.Cr.App.)  The  Legislature  had  the 
power  and  authority  to  enact  Acts  30th  Leg.  c. 
123,  regulating  the  practice  of  medicine.— Gay 
V.  State,  184  S.  W.  200. 

«=95(1)  (Tex.Cr.App.)  Under  Acts  30th  Leg.  c. 
123,  g|  4,  0,  15,  and  Pen.  Code  1911,  arts.  750, 
7r)2,  7u7,  excepted  classes  of  medical  practition- 
ers held  not  relieved  of  duty  of  procuring  and 
filine  verification  license. — Gay  y.  State,  184  S. 
W.  200. 

es>5(4)  (Tez.Cr.App.>  License  issued  in  1892 
by  member  of  medical  examining  board  licensing 
defendant  until  next  regular  meeting  of  the 
board  held  not  to  be  considered  tb«  TWification 


license  required  to  be  filed  by  the  present  law.— 
Gay  V.  State,  184  S.  W.  200. 

PLATS. 

See  Boundaries,  «s>36;  Dedication,  ^3»19; 
Evidence.  «s>379. 

PLEADING. 

See  Trial,  «=>2S1. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  tojncs. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FOBM  AXS  AXXKOATIOHB  HT  OEIT- 
EBAX.. 

4=»20  (Tex.CiT.App.)  A  petition  alleging  an 
unconditional  liability  against  the  defendant 
railway  company  and  in  the  alternative  alleg- 
ing that  if  plaintiff  was  mistaken  another  was 
liable,  states  a  cause  of  action  against  the  rail- 
way company.— Missouri,  K.  &T.  By.  Co.  of 
Texas  v.  Elias,  184  S.  W.  312. 
9=336(1)  (Mo-App.)  Ordinarily  one  Is  bound  by 
the  allegations  <x  his  pleading. — Fwgasson  v. 
Comfort,  184  S.  W.  1102. 
«=>36(2)  (Mo.App.)  An  action  ia  replevin  is 
sui  generis,  so  that  the  allegation  as  to  the  value 
of  the  property,  while  evidence,  is  not  conclu- 
sive as  to  the  value,  since  Bev.  St  1908,  f 
2637,  requires  the  value  to  be  stated  in  the  af- 
fidavit, merely  for  the  purpose  of  fixing  the  re- 
plevin or  foruicoming  bond. — Fergusson  v.  Com- 
fort, 184  S.  W.  im 

Rev.  St.  1909,  (  2847,  providing  that  if  the 
plaintiff  in  replevin  fails  to  prosecute  his  suit 
diligently  the  jury  shall  assess  the  value  of  the 
property,  contemplates  that  plaintiff's  statement 
as  to  value  shall  not  be  conclusive  wher«  evi- 
dence of  value  is  produced. — Id. 

Plaintiff  in  replevin,  who  has  erroneously  al- 
leged the  value  of  the  property,  shotild  be  per- 
mitted to  testify  as  to  the  circumstances  under 
which  the  affidavit  was  made  and  to  explain 
that  the  value  stated  was  the  original  purchase 
price.— Id.' 

n.   DEOI.AIlA'nOM.    COMPLAIHT.   FE. 
TITION,  OB.  BTATEMEHT. 

^=>52(2)  (Tenn.)  Where  common-law  and  stat- 
utory- causes  of  action  are  set  up  in  the  same 
declaration,  they  must  be  separately  stated. — 
Middle  Tennessee  B.  Co.  v.  McMiUan,  184  S. 
W.  20. 

9=363  (Mo.)  In  considering  whether  a  petition 
states  facts  entitling  plaintiff  to  relief,  as  re- 
quired bv  Rev.  St  IWa,  i  1794,  the  general 
laws,  either  state  or  federal,  must  be  consid- 
ered, though  not  mentioned  or  in  an^  way  iden- 
tified in  the  pleading.— Pipes  v.  Missouri  Pac 
By.  Co.,  184  8.  W.  7i9. 

m.  FX.EA  OB  AK8WEB.  OBOSB-OOM- 

PXiAIirr.  AND   AFFIDAVrr 

OF  DEFENSE. 

(B)  Dilatory  Pleas   and   Matter  la  Abate* 

ment. 

®S3|  i  I  (Tez.Civ.App.)  In  a  suit  for  conversion, 
plaintiff  was  Ixmnd  to  overcome  a  plea  of  privi- 
lege  by  proof  that  the  conversion  was  committed 
in  the  county  of  suit— Carver  Bros.  v.  Merrett, 
184  S.  W.  741. 

(C)  TraTenies  or  Deaiala  and  Admlssloaa. 

9=>I27(2)  (Tex.Civ.Apj).)  In  an  action  for  in- 
juries to  a  shipment  of  peanuts,  averments  in 
the  answer  that  the  shipment  was  loaded  when 
green  held  not  an  admission  that  the  car  fur- 
nished was  unsuitable. — Cleburne  Peanut  & 
Product  Co.  v.  Missouri,  K.  &  T.  By.  Co.  of 
X«xaa.  184  S.  W.  107a 
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IV.  BEPZ.I0ATIOir  OR  REFX.T  AKD 
SUBSEQlTEirr  FIfADINOS. 

e=>l77  (Tez.Civ.App.)  In  salesman's  action  for 
ompensation  under  an  oral  contract^  reply  to 
cfendant's  answer  setting  up  affirmatiTe  matter 
«ld  a  snffident  denial  under  the  Practice  Act, 
s  amended  in  1913  (Acts  33d  Leg.  c.  127),  and 
ince  repeal^  (Acts  34tli  lieg.  c.  101),  in  force 
t  the  trial,  so  as  to  prevent  any  admission  of 
he  facts  alleged  in  the  answer.— Briggs-Weaver 
lachinery  Co.  v.  Pratt,  184  S.  W.  732. 

V.  DEMrBRER  OR  EXCEPTION. 

S=3|93(6)  (Tenn.)  The  insertion  in  a  single 
onnt  of  a  declaration  in  an  action  under  a  Stat- 
ite,  averments  based  upon  the  common  law 
rill  not  convert  the  whole  declaration  into  a 
ommon-law  pleading,  but  will  lay  it  open  to  a 
emurrer  for  duplicity.— Middle  Tennessee  B. 
Jo.  V.  McMilUn,  184  S.  W.  20. 

^216(1)  (Ark.)  In  determining  whether  a  de- 
Qurrer  to  a  complaint  should  be  sustnined,  ev- 
ry  allegation  therein,  together  with  every  in- 
erence  reasonably  dedacible  therefrom,  must 
«  considered.— Sallee  v.  Bsnk  of  Coming,  184 
!.  W.  44. 

$=3216(2)  (Mo.App.)  On  demurrer  to  a  plead- 
ag,  as  an  amended  answer,  its  allegations  alone 
an  be  considered.— Flais  v.  Chicago,  B.  &  Q.  R. 
:o.,  184  S.  W.  917. 

Ss>2l8(2)  (Ky.)  Where  plaintiFs  counsel  de- 
nanded  an  early  decision  of  a  question  of  juris- 
iiction  arising  on  the  demurrer  to  the  snswer, 
he  judge  should  not  have  awaited  the^docision 
if  the  Supreme  Court  of  the  United  State.-*  in 
I  case  before  it,  pertinent  to  the  matter,  before 
aaking  bis  decision.— J.  B.  B.  Coal  Co.  v.  Hal- 
lert,  184  S.  W.  1116. 

3=»22B  (Tex.Civ.App.)  Where  tlie  court  su»- 
ained  plaintiff's  exceptions  to  pleas  of  waiver 
ind  estoppel,  and  no  amendment  thereof  was 
iled,  the  issue  was  not  in  the  case,  and  could 
lot  be  considered  ifj  tite  jury. — ^Vaden  v.  Buck, 
84  S.  W.  3ia 

;=>228  (Tex.Civ.App.)  In  the  absence  of  spe- 
ial  exception,  every  reasonable  intendment  will 
«  indulged  in  favor  of  a  plea. — Cofer  v.  Bever- 
7,  184  8.  W.  008. 

n.  AJMEKDED  AND  S1TPPX.EMENTAX. 
PXAADXNOS  ANX>  REPUBAOEB. 

!s»245(4)  (Mo.)  Under  Rev.  St  1909,  f  1848, 
ouching  amendment  of  pleadings,  permitting 
urety,  which  had  stood  on  its  general  denial,  to 
ile  an  amended  answer  pleading  niecifieaUy 
verpayments  to  the  contractor,  etc.,  neld  prop- 
r.— Southern  Seal  Estate  &  Financial  Go.  v. 
tankers'  Surety  Co.,  184  8.  W.  1030. 

?=»245(4)  (Tex.Civ.App.)  In  trespass  to  try 
itle,  allowance  of  trial  amendment,  alleging 
hat  plaintiffs  were  owners  aa  innocent  pur- 
hasers  for  value,  was  not  an  abuse  of  discre- 
ion.— Keppler  v.  Texas  Lumber  Mfg.  Co.,  184 
i.  W.  353. 

^=9267  (Tex.Civ-App.)  Under  Rev.  St  1911, 
rts.  1824,  1825,  and  rule  16  for  district  and 
ounty  courts  (102  Tex.  xxxix,  142  S.  W.  xviii) 
equiriag  amendments  to  be  filed  five  days  be- 
ore  trial  in  suit  by  an  agent  for  commissions, 
n  which  the  buyer  of  the  lands  intervened,  re- 
usal  to  permit  the  intervener  to  file  an  amend- 
aent  to  his  cross-bill  held  erroneous. — ^Vaden 
.  Buck,  184  8.  W.  3ia 

cn.   ISSUES,  PROOr.  AND  VARIANCE. 

{=9387  (Tez.Civ.App.)  The  pleadings  and  the 
iroof  must  agree. — Aneelina  County  Lumber  Co. 
.  Hines.  184  S.  W.  590. 


Xm.  DEFECTS    AND    OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

9=»403(2)  (Mo.)  Where  the  answer  supplied 
the  defects  in  the  petition,  a  demurrer  was  not 
available.— Tucker  v.  Wadlow,  184  S.  W.  69. 
«s>4l2  (Tcj!.Civ.App.)  That  plaintiffs  may 
avail  of  Act  March  8,  1913  (Acts  33d  Leg.  c. 
127),  {  4,  amending  Rev.  St  1911,  art  1902 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1902), 
and  so  have  taken  as  confessed  a  fact  alleged 
in  the  petition  and  not  denied,  the  court's  at- 
tention must  be  called  thereto.— Mutual  Film 
Corp.  V.  Morris  &  Daniel,  184  S.  W.  lOfiO. 

PLEDGES. 

See  CJorporations,  $=>123. 

e=>2l  (Mo.App.)  The  title  to  pledged  property 
does  not  pass  from  the  pledgor  until  there  hais 
been  a  sale  or  foreclosure. — Smith  v.  Becker, 
184  S.  W.  943. 

^=»50  (Mo.App.)  The  parties  to  a  pledge  can- 
not therein  make  a  valid  agreement  that  there 
shall  be  uo  redemption  after  default. — Smith  v. 
Becker,  184  8.  W.  943. 

POISONS. 

See  Indictment  and  Information,  ^=111. 

«=>4  (Tex.Cr.App.)  Pen.  Code  1911.  art.  748, 
making  it  unlawful  to  prescribe  a  narcotic  drug 
for  a  nabitual  user  thereof,  does  not  prohibit 
the  prescribing  of  such  drug  when  necessary  to 
alleviate  pain  or  cure  the  drug  habit — B'yke  v. 
State,  184  S.  W.  197. 

®=99  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art.  748,  prohibiting  the  pre- 
scribing of  narcotic  drugs  to  habitual  users 
thereof;  It  is  error  to  exclude  defendant's  evi- 
dence that  he  gradually  reduced  the  size  of  the 
dose  and  finally  ceased  it  altogether;  that  be- 
ing material  to  show  that  the  drug  was  pre- 
scribed In  an  effort  to  cure  the  habit— Fyke  v. 
State,  184  S.  W.  197. 

Where  there  U  evidence  that  a  drag  was  pre- 
scribed to  relieve  pain,  it  is  error,  in  a  prosecu- 
tion under  Pen.  Code  l9ll,  art.  748,  prohibit- 
ing prescribing  narcotic  drugs  to  habitual  users 
thereof,  to  refuse  to  charge  that  if  the  drug 
was  administered  in  an  effort  to  relieve  pain  the 
defendant  physician  was  not  guilty. — Id. 

In  prosecution  for  prescribing  narcotic  drugs 
to  haUtual  users  thereof,  instruction  held  er- 
roneous under  the  evidence  for  excluding  consid- 
eraticm  of  the  fact  testified  to  that  the  drug  was 
prescribed  to  alleviate  pain  and  suffering. — Id. 

Refusal  of  defendant  s  requested  instruction, 
on  purpose  of  the  prescription,  in  prosecution 
for  prescribing  narcotic  drag  to  habitual  user 
thereof,  held  erroneous  under  the  evidence. — Id. 

POLICE  POWER. 

See  Municipal  (^rporations,  ^=>601. 

POLITICAL  RIGHTS. 

See  Eilections. 

POLL  TAXES. 

See  Ejections,  ®=>83. 

POSSESSION. 

See  Adverse  Possession;  Property:  Quieting 
Title,  «=:>12;  Replevin,  «=3l0:  Vendor  and 
Purchaser,  «=>232. 


POWERS. 


See  WUU,  «=>616. 
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PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see  tlie  various  specific  topici. 

PREJUDICE. 

See  Jury,  «=a97. 

PREMIUMS. 

See  Insnrance,  «=»186, 188. 

PRESCRIPTION. 

See  Adverse  Possession;  Basements,  9^3,  8; 
Limitation  of  Actions;  Municipal  Corpora- 
tions, «=»648;   Poi84Hi8,  4s>4,  9.      ' 

PRESIDENTIAL  PRIMARIES 

See  Elections,  (8=»21,  120. 

PRESUMPTIONS. 

See  Courts,  <&=>35:  Criminal  Law.  «s>315; 
Evidence,  «=»53-83. 

PRIMARY  ELECTIONS. 

See  Mections,  «s>21,  120,  126. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  «=s>792. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Brokers ;  Evidence, 
<S=»248;  Husband  and  Wife,  «=>26;  Insur- 
ance, ®=>T55;    Railroads,  i3=324;    Witnesses, 

X.  THE  BEUiTIOX. 
(A)  OreatlOB  And  Bxlsteaoe. 

4=320(1)  (Ky.)  Any  evidence  to.  prove  agency, 
direct  or  indirect,  is  admissible,  although  not 
fall  and  satisfactory, — Rice  &  Hutchins'  Cin- 
cinnati Oo.  ▼.  J.  W.  Croghan  &  Co.,  181  S.  W. 
374. 

«=»20(1)  (Tex.  Civ.  App.)  Agencv  cannot  be 
proven  by  general  reputation.— Mann  v.  Bell, 
184  S.  W.  §20. 

^=921  (Ky.)  An  agent  is  a  competent  witness 
to  prove  his  agency.— Rice  &  Hutchins'  Cincin- 
nati Co.  V.  J.  W.  Croghan  &  Co.,  184  S.  W. 
874. 

4=922(1)  (Ky.)  Neither  his  agency  nor  its  scope 
can  be  established  by  the  mere  declaration  of 
the  agent  as  to  either. — Rice  &  Hutching'  Cin- 
cinnati Co.  V.  J.  W.  Croghaji  &  Co.,  184  S.  W. 
374. 

IT.  XVrVAL  BIGHTS.  BVTIES,  Ain> 
.    UABILITUiS. 

(B)  CoBipensation  and  Uen  of  AK*at. 

4=389(9)  (^ez.Civ.App.)  In  salesman's  action  for 
compensation  under  oral  contract,  where  defend- 
ant pleaded  an  employment  under  a  written  con- 
tract, held,  that  whether  plaintiff  accepted  the 
alleged  written  contract  and  acted  thereunder 
was  for  the  jury.— Briggs-Weaver  Machinery 
Co.  T.  Pratt,  184  8.  W.  732. 

m.  BIGHTS  AKD  UABIZ.ITIES  AS  TO 
THIBD  PEBSONS. 

(A)  Povrera  of  Aarent. 

«=>99  (Tex.Civ.App.)  Where  cotton  dealers  ad- 
vised a  bank  that  P.  would  "represent  us  in 
your  city,"  the  bank  had  the  right  to  construe 
the  language  to  mean  that  the  dealers  had  au- 
thorized P.  to  do  everything  usually,  customa- 
rily, or  necessarily  done  by  a  nonresident  cot- 
ton buyer's  local  agent.— Carver  Bros.  v.  Mer- 
rett,  184  S.  W.  741. 

^=>I0I(2)  (Mo. App.)  Where  the  shipper's  agent 
signed  a  contra<i  limiting  the  carrier's  liabil- 


ity, held^  that  the  shipoer  was  bound  by  tb« 
act  of  his  agent— Stubblefield  t.  St.  Lonia  & 
S.  P.  R.  Co.,  184  S.  W.  149. 
4=91 1 1(6)  (Ky.)  A  mere  traveling  aalesmaii, 
with  authority  to  solicit  orders  subject  to  his 
principal's  approval,  has  no  power,  without  spe- 
cial authorial  to  make  a  contract  postponing 
the  payment  of  debts  dne  his  principal. — Rice  i 
Hutchins'  Cincinnati  Ca  v.  J.  W.  Croghan  ft 
Co.,  184  S.  W.  374. 

A  traveling  salesman's  instractions  held  to  an* 
thorize  him  to  extend  the  time  of  payment  of  a 
debt  due  his  principal  by  a  dissolving  partner- 
ship.—Id. 

4=>II6(1)  (Tex.Civ.App.)  Where  an  agent  au- 
thorized to  buy  cotton  bought  cotton  for  futut* 
delivery  in  violation  of  bia  instruction,  tbo 
principal  is  liable,  the  seller  having  no  notice 
of  the  limitation  on  the  agent's  apparent  author- 
ity.—Mann  V.  Bell,  184  S.  W.  820. 
4=3 1 19(1)  (Tex.Civ.App.)  Agency  when  one* 
shown  to  exist  is  presumed  to  be  general,  and 
not  special. — Hazeuigg  v.  Naranjo,  184  S.  W. 
316. 

4=>I20(1)  (Tex.C!lv.App.)  The  scope  of  an 
agency  cannot  be  proven  by  general  reputatiun. 
—Mann  v.  Bell,  184  S.  W.  320. 
<S=>I23(10)  (Tex.Civ.App.)  In  a  suit  for  the 
price  of  horses,  where  defendant  claimed  plain- 
tiff was  bound  to  recompense  him  for  duties 
paid  on  the  animals,  evidence  held  to  warrant 
a  finding  that  defendant's  brother,  to  whom  tb« 
duties  were  paid,  was  defendant's  agent  author- 
ized to  receive  payment — Hazelrigg  v.  Naranjo^ 
184  S.  W.  816. 

(O)  IJ;iantk«TlBed  and  'Wvoavtal   Aeta. 

«=»I59(1)  (Tex.Civ.App.)  Where  the  agent  for 
dealers  in  cotton  obtained  from  the  bank,  with 
which  they  had  been  pledged  by  the  dealers, 
cotton  tickets  to  make  a  list,  and  refused  to 
deliver  possession  to  the  bank,  the  dealers  were 
liable  to  the  bank  for  damages  occasioned  by  the 
refusaL — Carver  Bros.  v.  Merrett,  184  S.  W. 
741. 

(B)   Nottee  to  Aceat. 

4=3 1 77(8)  (Ark.)  Where  the  driver  who  had 
charge  of  mules  of  a  firm  had  knowledge  of 
their  diseased  condition  and  the  liabili^  of 
such  disease  being  communicated  to  other  ani- 
mals, the  partners  are  charged  with  the  agenf  s 
knowledge. — M.  C.  Brown  &  Co.  v.  Bennett.  184 
S.  W.  35. 

9=>I7S{1)  (Tex.C^v.A^p.)  ^e  knowledge  of  one 
performing  a  mere  ministerial  duty  is  not  im- 

gnted  to  Us  principal. — Micbaelis  v.  Nance,  184 
.  W.  786. 

(F)  AetloBB. 
4s>l93  (Tex.CiT.App.)  In  snit  by  the  assignee 
of  a  bank  against  the  bank  and  cotton  dealers 
whose  agent  converted  from  the  bank  cotton 
tickets  pledged  by  the  dealers,  whether  the  bank 
was  negligent  in  letting  the  agent  have  access 
to  the  tickets  was  a  question  for  the  jury.— 
Carver  Bros.  v.  Merrett,  184  S.  W.  741. 

In  snit  by  the  assignee  of  a  hank  against  the 
bank  and  cotton  dealers  whose  agent  converted 
from  the  bank  cotton  tickets  pledged  by  the 
dealers,  whether  the  agent,  in  securing  Ihe. 
tickets,  was  acting  within  the  authority  con- 
ferred upon  him,  held  for  the  jury. — ^Id. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  4=31227,  1234;  Bafl; 
Guaranty;  Sheriffs  and  Constables,  4=>159: 
Subrogation,  4=7. 

I.   CBEATION  Aim  EXISTENCE  OF 
BELATIOB. 

(A)  Between  IndlTldaala. 

4=3?  (Tex.Civ.App.)  A  bond  given  by  a  corpo- 
ration to  construct  a  building  is  binding  on  the 
surety,  though  the  contract  la  ultra  vires  as  to 
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the  corporation.— Kaofman  ▼.  Ghrifltiaii-'Watheii 
Lumber  Co.,  184  S.  W.  1045. 
€=s>39  (Tex.CSv.App.)  A  surety  who  signed  a 
bond  after  a  material  alteration  bad  released 
the  liability  of  previoua  signers  represented  to 
him  to  be  bound  is  not  liable. — Kerbow  t.  Wool- 
dridge,  1S4  S.  W.  746. 

H.   XAT1IRI!  AITD  EXTENT  OF  X.IA^ 
BII.ITT  OF  S1TRETT. 

^=»59  (Mo.)  Contracts  of  sureties  will  be  con- 
strued most  strongly  in  their  favor.— Southern 
Real  Estate  &  Financial  Co.  v.  Bankers'  Surety 
Co.,  184  S.  W.  1030. 

The  Borety  of  a  building  contractor,  whose 
bond  contained  nothing  to  indicate  that  its 
terms  originated  with  the  surety,  had  the  legal 
right  to  stand  equally  before  the  law  with  the 
owner  in  the  constrnction  of  the  bond.— Id. 

m.  DISCHARGE  OF  SURETT. 

©=»97  (Ky.)  Where  a  creditor  without  the  con- 
sent of  his  surety  does  any  act  which  in  law 
alters  the  surety's  liability,  increases  his  risk, 
or  deprives  him  of  the  right  to  pay  the  debt  and 
assume  the  position  of  creditor,  or  of  his  right 
to  seek  indemnity,  the  surety  is  thereby  dis- 
charged.—Barker  V.  Illinois  Surety  Co.,  184  S. 
W.  377. 

*=>I00(3)  (Ark.)  Changed  in  construction  con- 
tract on  which  bopd  was  based  held  such  ma- 
terial alterations  as  to  discharge  the  surety  on 
the  bond  in  the  absence  of  his  consent. — South- 
western Surety  Ins.  Co.  v.  Terry,  184  S.  W.  64. 
«=9lOf(2)  (Tei.Civ.App.)  Strikinjs  out  from  a 
contractor's  bond  a  clause  requiring  money  due 
under  a  school  building  contract  to  be  paid  to 
the  building  superintendent  for  disbursement  is 
a  material  alteration. — Kerbow  v.  Wooldridge, 
184  S.  W.  746. 

4t=>  1 1 7(Mo.)  Architect's  certificates,  which  in 
effect  stated  merely  the  architect's  desire  that 
the  contractor  be  paid,  held  not  a  compliance 
with  the  contract,  and  the  surety  on  the  con- 
tractor's bond  was  not  liable  for  payments  made 
on  such  certificate.— Southern  Real  Estate  & 
rinancial  Co.  v.  Bankers'  Surety  Co.,  184  S.  W. 
1030. 

Surety  on  bond  of  contractor  for  building,  the 
owner  of  which  in  good  faith  made  overpay- 
ments to  the  contractor  on  architect's  certiu- 
cates,  insufficient  under  the  contract,  held  not 
liable  for  amount  of  overiwyments,  but  not  dis- 
charged from  liability  on  the  bond.— Id. 

IV.  REMEDIES   OF   CREDITORS. 

«=»I47(1)  (Tex.Civ.App.)  Where  the  maker  of 
a  note  gave  the  surety  a  chattel  mortgage,  the 
payee  is  entitled  to  benefit  of  the  mortgage. — 
Ferrell-Micbael  Abstract  &  Title  Co.  T.  McCor- 
mac,  184  S.  W.  1081. 

PRINCIPALS. 

See  Homicide,  <S=>281. 

PRIORITIES. 

See  Banks  and  Banking,  «=»80;  Chattel  Mort- 
gages, 4S=»138-150;  Executors  and  Adminis- 
trators, <S=3l82;  Judgment,  «=»787;  Mort- 
gages, <8=>151. 

PRISONS. 

See  Costs,  €=3294,  295. 

PRIVATE  BANKERS. 

See  Banks  and  Banking,  «=92,  3,  80. 

PRIVATE  ROADS. 

See  Easements. 


PROBABLE  CAUSE. 

See  Malicious  Prosecution,  «=»ld,  24. 

PROBATE,     . 

Se«  Willa.  «s>229-423. 

PROBATE  COURTS. 

See  Courts,  «s>36,  202. 

PROCESS. 

See  Appeal  and  Error,  €=188 ;  Attachment ; 
CJorporations,  ®=>507;  Execution:  Garnish- 
ment ;  Injunction ;  Insurance,  €=»627 :  Judg- 
ment, €=>17 :  Mandamus;  Partnership,  €=> 
204;  Prohibition;  Railroads,  €=>24;  Seques- 
tration; Taxation,  €s»642. 

n.  SERVICE. 

(C)  Publication  or  Otber  Notice. 

®=>84  (Mo.)  Where  constructive  service  is  au- 
thorized, there  must  be  strict  compliance  with 
statutory  requirements.— John  McMenamy  In- 
vestment &  Real  Estate  Co.  ▼.  Stillwell  Cater- 
ing Co.,  184  S.  W.  467. 

(B)  Retnra  and  Proof  of  genrloe. 

<8=>I47  (Ky.)  Under  Civ.  Code  Proc.  i  670, 
proof  outside  the  record  may  be  heai'd  to  show 
that  a  summons  was  returned. — Ramey  v.  Fran- 
cis, Day  &  Co.,  184  S.  W.  380. 

m.  DEFECTS,  OBJECTIONS,  AND 
AlCENDBIENT. 

<&='I64(3)  (Ky.)  Under  Civ.  Code  Proc  S  40, 
the  sheriff  can  amend  his  return  of  summons  in 
a  suit  to  sell  decedent's  land  to  pay  debts  so  as 
to  include  defendants  actually  served. — Ramey 
V.  FrancU,  Day  &  Co.,  184  S.  W.  380. 

PROHIBITION. 

See  Courts,  €=3207,  209. 

I.  NATURE  AND  GROUNDS. 

€=>5(4)  (Ey.)  Where,  in  exercise  of  discretion, 
circuit  judge  has  overruled  motion  to  dismiss 
indictment,  prohibition  will  not  lie  to  restrain 
trial  of  cause. — Commonwealth  v.  Davis,  184  S. 
W.  1121. 

€=»I0(1)  (Ky.)  The  Court  of  Appeals  may  grant 
prohibition  only  to  prevent  an  inferior  court 
from  exceeding  its  jurisdiction,  not  to  control  a 
discretion  vested  in  such  court— Comjnonwealtb 
V.  Davis,  184  S.  W.  1121. 

n.  JURISDICTION,    PROCEEDINGS, 
AND  REUEF. 

$=>I9  (Mo.)  The  judge  of  the  tribunal  whose 
action  is  sought  to  be  prevented  is  ordinarily 
the  only  necessarv  party  defendant  in  an  action 
in  prohibition. — State  ex  reL  Powers  y.  Ra»- 
sieur,  184  S.  W.  116. 

€=>24  (Mo.)  A  motion  to  quash  the  writ  is  an 
attack  upon  the  petition,  admitting  all  facts  well 
pleaded  therein. — State  es  rel.  Powers  v.  Has- 
sieur,  184  S.  W.  116. 

Subsequent  filing  of  returns  raising  issues  ot 
fact  by  respondents  held  to  withdraw,  waive, 
or  abandon  respondent  judge's  motion  to  quash 
the  preliminary  writ. — Id. 
€==>25  (Mo.)  A  demurrer  to  the  petition  admits 
all  facts  well  pleaded. — State  ex  rel.  Powers  v. 
Rassieur,  184  S.  W.  110. 

€=>26  (Mo.)  A  private  party,  joined  with  the 
judge,  against  whom  the  writ  is  sought,  on  ac- 
count of  his  relation  to  the  controversy,  is  not 
required  to  make  a  return  upon  which  issue 
is  joined.  He  may  adopt  the  return  of  the 
court,  but  cannot  be  required  to  do  so. — State 
ex  rel.  Powers  v.  Rassieur.  184  S.  W.  116. 
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PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insarance,  $=9546,  789. 

PROPERTY.     . 

«s>IO  (Teno.)  TBe  true  owner,  In  legal  contem- 
plation, is  in  constructive  possession  of  his  un- 
ucoupied  land  if  no  one  else  is  holdinf;  adversely, 
and  docs  not  have  to  maintain  actual  possiession 
to  assert  his  rights.— Steams  Coal  &  Liuml>er 
Co.  v.  Patton,  184  S.  W.  855. 

PROSTITUTION. 

See  Disorderly  Honse. 

PROXIMATE  CAUSE. 

See  Bailroads,  ®=>389. 

PUBLICATION. 

See  Process,  <Ss»84;    Tiization,  «=»642. 

PUBLIC  IMPROVEMENTS. 

See  Mnnicipal  Corporations,  «=»279,  379. 

PUBLIC  LANDS. 

n.  SUBVET  AHB  DISFOSAI.  OF  XJLNDS 
OF  UMlTglP  STATES. 

(F)  Swamp  and  OvertloirKd  Laada. 

$=96 1  (5)  (Mo.)  Where  under  judgment  against 
Stoddard  county  swamp  lands  were  sold  by  the 
sheriff  under  execution  against  the  county,  the 
title  of  the  purcbasei-s  who  received  the  shei^ 
iff'a  deed  was  void.— Tucker  v.  Wadlow,  184  S. 
W.  69. 

$=361(9)  (Mo.)  Where  after  lands  were  sold 
under  execution  issued  against  Stoddard  coun- 
ty, the  county  compromised  with  the  purchas- 
ers, receiving  compensation,  the  patent  issued 
by  the  county's  special  commissioner  carried 
title  to  the  lands.— Tucker  v.  Wadlow,  184  S. 
W.  69. 

ni.   DISFOSAI.  OF  LANDS  OF  THE 
STATES. 

$s9l75(!9  <Tez.CivJ^pp.)  Where  a  location  of 
public  lands  is  fixed  by  actual  survey  upon  the 
ground,  being  the  first  or  eldest  in  location,  the 
lines  so  fixed  upon  the  ground  controL — Newman 
v.  Davis,  184  S.  W.  1078. 
$=9 1 77  (Tex.Civ.App.)  Where  plaintiff,  under 
Kev.  St  1895,  arts.  4218J,  4218k,  made  ap- 
plication to  purchase  public  land,  oath  that  ne 
was  not  purchasing  for  any  other  person,  and 
entered  into  obligation  for  deferred  payments, 
and  received  a  patent  reciting  purcliase  and 
full  payment,  no  trust  would  arise  in  favor  of 
one  who  paid  the  purchase  price. — Houston  Oil 
Co.  of  Texas  v.  VoUw,  184  S.  W.  647. 

In  trespass  to  try  title  to  land  patented  to 
plaintiff,  where  defendants  claimed  under  one 
alleged  to  have  paid  purchase  price,  evidence  as 
to  whose  money  was  used  in  purchase  held  not 
to  show  any  resulting  trust  in  defendants'  gran- 
tor.—Id. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers:     Bailroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication ;    Eminent  Domain. 


QUALIFICATIONS. 

See  laectiona,  «s»T2-6i. 

QUALIFIED  FEE. 

See  Wills,  «s>602. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  $=9741 ;  Trial.  $=9136,  139. 

QUIETING  TITLE. 

See  Abatement  and  Bevival,  $=98;   limitation 
of  Actions,  $=95,  36 ;   Trial,  $=9193.  194. 

I.   BIOHT  OF  ACTION  AND  DEFENSES. 

$=94  (Mo.App.)  Where  plaintiff  is  in  posBeasion 
of  real  estate  under  a  record  title  superior  to 
any  that  ooald  be  acquired  under  ao  ezecntion 
sale,  he  has  an  adequate  remedy  at  law  against 
any  claim  asserted  D^  a  purchaser  at  such  sale, 
and  equity  will  not  interfere  on  the  irrouDd  of 
a  cloud  upon  his  title. — Scharff  v.  Kirkwood 
Lumber  Co.,  184  S.  W.  494. 
$=95  (Mo.)  Where,  if  an  instrument  was  re- 
corded, numerous  suits  to  remove  cloud  from 
title  would  be  necessary,  plaintiff,  to  avoid 
multiplicity  of  suits,  may  sue  for  the  benefit  of 
himself  and  otliers  similarly  situated.— Tucker 
V.  Wadlow,  184  S.  W.  69. 
$=97(4)  (Mo.App.)  Since  the  judgment  in  a  me- 
chanics' Uen  action  against  oue  who  had  no  title 
or  interest  in  the  plaintiff's  property  established 
no  lien  against  the  property  and  a  sale  there- 
under would  convey  no  title,  the  sale  could  east 
no  cloud  upon  the  plaintiff's  title.— Scharff  v. 
Kirkwood  Lumber  Co.,  184  S.  W.  494. 
$5^8  (Mo.)  Recordation  of  quitclaim  deed  to 
lands  as  to  which  the  grantor  had  no  title 
will  be  enjoined;  it  appearing  that  the  pur- 
pose of  the  recordation  of  the  instrument  was 
to  cloud  plaintiffs'  title.— Tucker  v.  Wadlow, 
184  S.  W.  69. 

$=9 1 0(1)  (Mo.)  A  plaintiff  having  no  title  is 
not  concerned  in  tJiat  of  defendant.— Orchard 
v.  Missouri  Lumber  &  Mining  Co.,  184  S.  W. 
1138. 

$=9 1 2(1)  (Tenn.)  In  Tennessee,  possession  is 
not  necessary  to  maintain  a  bill  to  remove  a 
cloud  on  title. — Steams  Coal  &  Lumber  Co.  t. 
Patton,  184  S.  W.  855. 

$=9 1 5  (Mo.)  In  suit  to  quiet  title,  equitable,  as 
well  as  legal,  defenses  may  be  invoked. — Wil- 
liams V.  City  of  Haytf,  184  S.  W.  470. 

n.   FBOOEEDDTOS  AMD  KEUEF. 

$=>29  (Tenn.)  Laches  is  not  available  as  a  de- 
fense to  an  action  to  remove  a  cloud  on  title, 
except  where  the  plaintiff  is  out  of  possession, 
and  "out  of  possession"  does  not  mean  a  mere 
failure  to  be  in  actoal  possession  of  wild  or  un- 
occupied lands.— Stearns  Coal  &  Lumber  Co.  v. 
Patton,  184  S.  W.  855. 

$=930(1)  (Ark.)  The  rights  of  a  grantee  under 
sheriffs  deed  cannot  be  considered  in  an  action 
to  quiet  title  involving  such  deed,  where  such 

frantee  is  not  made  a  party. — Acker  v.  Devore, 
84  S.  W.  852. 

$=935(2)  (Tenn.)  In  an  action  to  set  aside  a 
cloud  on  titie  to  realty,  complainant's  statement 
of  Its  vendor's  actual,  open,  notorious,  and  ad- 
verse possession  for  22  years  under  a  registered 
deed,  etc.,  and  the  conveyances  to  it  sumciendy 
averred  its  title.— Steams  Coal  &  Lumber  Co. 
V.  Patton,  184  S.  W.  865. 

$=>43  (Ky.)  Under  Ky.  St  {  11,  one  suing  t» 

quiet  title  to  land  must  plead  and  prove  his  pos- 
session.- Fields  v.  Couch,  184  S.  W.  894. 
$=944(4)  (Ky.)  In  a  suit  to  quiet  title  evidence 
held  to  warrant  a  finding  that  plaintiff  had  no 
title  to  the  land  in  controversy, — ^Fields  v. 
Couch,  184  8.  W.  894. 
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BaUroad* 


QUITCLAIM. 

See  Deeds,  «5>26. 

RAILROADS. 

See  Action,  *=>40:  Carriers,  «=>283,  284,  321 ; 
Commerce,  ®=>27,  62;  Evidence,  ^=>5,  54, 
481;  Master  and  Servant;  Negligence,  ®=» 
S9;  Street  Railroads:  Waters  and  Water 
Couwes,  «S=»118,  123.  126. 

I.  CONTBOI.  AND  BEOTJI.ATIOH  IX 
OlilTERAX. 

«=s>8  (Mo.)  Grant  of  right  to  constrnct  and 
build  railroad  and  do  intrastate  business  there- 
on *e/rf  not  an  exercise  of  the  nollee  power  or 
to  contravene  Const,  art.  12,  S  5,  as  to  abridg- 
ing exercise  of  police  power. — State  ex  rel.  Wa- 
bash Ry.  Co.  ▼.  Roach,  184  S.  W.  969. 

H.  BAIIiBOAD   OOUPANIES. 

«=3|8  (Mo.)  Acts  18SO-61,  p.  483,  as  amended 
by  Acts  1852-53,  p.  323,  and  Acts  1865,  pp.  89, 
90,  AeM  to  authorize  railroad  corporation  there- 
in named  to  do  intrastate  railroad  business. — 
State  ex  rel.  Wabash  Ry.  Co.  v.  Roach,  184  S. 
W.  960. 

The  grant  of  the  right  of  doing  an  intrastate 
business  was  a  grant  which  the  state  could  make 
to  a  railroad  company. — Id. 
€=3 1 9  (Mo.)  The  state,  in  the  exercise  of  as- 
sumed police  powers,  cannot  pass  a  law  violat- 
ing a  railroad  company's  charter  rights  to  own 
and  operate  a  railroad  and  do  an  intrastate 
business  thereon.— State  ex  reL  Wabash  Ry.  Co. 
V.  Roach,  184  S.  W.  969. 

«=»24(2)  (Tex.Ciy.App.)  The  agent  of  the  re- 
ceivers of  a  railway  corporation  is  not  its  agent 
for  the  service  of  process,  though  before  ap- 
pointment he  served  the  T<Md  in  same  capacity 
as  he  serves  the  receivers  at  the  time  of  service 
of  citation  upon  him.— Webster  v.  International 
&  Q.  N.  Ry.  Co.,  184  S.  W.  295. 
«=»33(1)  (Mo.)  Laws  1913,  p.  179,  $  1,  prohib- 
iting foreign  corporations  from  doing  railroad 
busmess,  held  to  be  given  prospective  construc- 
tion and  applied  to  railroads  subsequently  built, 
so  as  not  to  contravene  existing  rights.— State 
ex  rel.  Wabash  Ry.  Co.  v.  Roach,  184  S.  W. 
969. 

Irfiws  1913,  p.  179,  f  1,  prohibiting  foreign 
corporations  from  doing  railroad  business,  held 
not  applicable  to  corporation  acquiring  in  due 
course  the  rights  granted  by  the  state  to  its 
predecessor  in  title. — Id. 

Vn.  SAX.SS.  ZJ5A8ES.   TRAFFIC   OON- 
TRAOTS.  AlTD   C01fSOI.II>ATION. 

€=>I43  (Mo.)  On  consolidation  of  domestic  rail- 
road corporation  with  corporations  having  line 
running  to  the  Mississippi,  river  opposite  the 
Missouri  side,  franchise  or  right  to  do  intrastate 
business  in  Missouri  held  to  pass  to  consolidat- 
ed company.- State  ex  rel.  Wabash  Ry.  Co.  v. 
Roach,  184  S.  W.  969. 

Vm.  UrSEBTEDirEBB,  sectjbitieb, 

UEK8.  Ain»  MOKTOAOE8. 
(B)  Foreclosure  of  Uen*  and  Mortcsarea. 

43»I94(1)  (Mo.)  Railway  company's  franchises 
or  grants  of  privileges  other  than  right  to  be  a 
corporation,  such  as  right  to  do  railroad  busi- 
uesis,  held  subject  to  sale  or  mortgage  and  to 
pass  under  foreclosure  sale. — State  ex  reL  Wa- 
bash Ry.  (30.  V.  Roach,  181  S.  W,  969. 

X.   OPERATIOM. 

(B)   ttrntrntory,      Hnnlctval,      and      Onelal 
RcBiUatioua. 

«s>226  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  6746,  6748-6750,  and  6753,  requiring  sep- 
arate accommodations  of  the  same  sort  for  white 
and  negro  passengers,  a  railroad  is  not  liable 


where  U  provides  the  required  accommodations 
if  the  conductor  permits  a  passenger  to  ride  in 
the  wrong  car,  although  the  conductor  and  the 
passenger  may  be  liable. — State  v.  Galveston, 
H.  &  S.  A.  Ry.  Co..  184  S.  W.  227. 

Under  Rev.  St.  l9ll,  arts.  6746,  6748-6750, 
and  6753,  if  the  train  contained  coaches  prop- 
erly marked  and  fitted,  the  fact  that  a  negro 
was  permitted  to  ride  in  a  coach  not  so  marked 
or  equipped  wonld  not  entitle  the  state  to  re- 
cover IJie  penalty  from  the  railroad. — Id. 
•=»253  (Ky.)  The  blocking  of  a  highway  cross- 
ing by  a  railroad  train  contrary  to  Ky.  St.  § 
768,  renders  the  company  Uable  only  for  such 
damages  as  are  the  proximate  result  of  the  vio- 
lation.—Griffin  V.  Chesapeake  &  O.  Ry.  Co.,  184 
8.  W.  888. 

«=>254(e)  (Tex.Cir.Apn.)  In  an  action  to  re- 
cover the  penalty  under  Rev.  St.  1911,  arts. 
6746,  6748-6750,  and  6763,  requiring  separate 
accommodations  of  the  same  sort  for  white  and 
negro  passengers,  the  burden  is  on  the  state  to 
show  that  the  required  accommodations  were  not 
provided.— State  v.  Galveston,  H.  ft  S.  A.  Ry. 
(3o..  184  S.   W.  227. 

EMdence  that  white  and  negro  passengers 
occupied  together  a  particular  Pullman  coach  is 
insufficient  to  show  that  other  coaches  properly 
marked,  as  required  by  Rev.  St.  1911,  arts. 
6746,  6748,  and  6750,  and  properly  fitted,  were 
not  provided. — Id. 

Under  Rev.  St  1911,  arts.  6746.  6748-6750, 
and  6753,  if  it  be  conceded  that  they  apply  to 
Pullman  coaches,  in  an  action  against  a  rail- 
road for  penalty  for  allowing  white  and  colored 
passengers  to  occupy  a  Pullman  coach,  the  bur- 
den is  on  the  state  to  show  that  no  other  Full- 
man  coaches  in  the  train  were  equipped  as 
Di^6  scribed*  "^  I  d 

The  fact  that  the  railroad  proved  proper  ac- 
commodation^ in  day  coaches  and  made  uo  proof 
as  to  accommodations  in  Pullmans  is  insufficient 
to  shift  to  it  the  burden  of  proving  compUauce 
as  to  Pullman  coaches. — Id. 

(C)  Companies  and  Persons  Uable  tor  In- 

Jnrlea. 

^=9265  (Tex.Civ.App.)  Where  damage  to  a  ship- 
ment of  live  stock  occurred  while  the  carrier 
was  in  the  bands  of  receivers,  appointed  by  a 
federal  court,  such  carrier  will  be  treated  as 
in  the  hands  of  the  federal  courts  when  the 
injury  occurred,  and  the  shipper  cannot  recov- 
er therefor  against  the  carrier.— Kansas  City, 
M.  ft  O.  Ry.  Co.  T.  Russell.  184  S.  W.  299. 

(D)  Injuries  to   liloensees    or   Trespaaaera 

In  General. 

^9275(1)  (Ky.)  Where  a  freight  train  conduc- 
tor saw  that  the  employ^  of  a  bride  plant,  a 
mere  volunteer  or  tresspasser,  was  in  danger 
from  attempting  to  release  the  brake  of  a  coal 
car  while  a  locomotive  was  pushing  against  it, 
it  was  his  duty  to  stop  the  engine  from  push- 
ing.—Chesapeake  &  O.  Ry.  Co.  V.  Hudson,  184 
S.  W.  884. 

<E=»278(2)  (Ky.)  Employe  of  brick  plant,  in- 
jured when  he  released  the  brake  of  a  coal  car, 
against  which  a  locomotive  was  pushing,  with- 
out knowledge  of  or  realization  of  his  danger, 
held  not  guilty  of  contributory  negligence. — 
Chesapeake  ft  O.  Ry.  Co.  v.  Hudson,  184  S.  W. 
884. 

®=9282(9)  (Ky.)  In  an  action  by  the  employ^ 
of  a  brick  plant  against  a  railroad  for  injuries 
in  releasing  brake  of  car  against  which  locomo- 
tive was  pushing,  whether  or  not  plaintiff's  in- 
juries were  caused  by  failure  of  the  road's  con- 
ductor to  exercise  ordinary  care  to  stop  engine 
after  discovery  of  plaintiff's  peril  held  for  the 
jury.— Chesapeake  ft  O.  Ry.  Co.  ▼.  Hudson,  184 
S.  W.  884. 

(Ei)  Accidents  to  Trains. 

€=>295  (Ark.)  Under  the  lookout  statute,  a 
railroad  company  is  liable  for  death  of  a  broke- 
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man  of  another  railroad  company  from  a  col- 
lision of  trains,  if  the  crew  of  defendant's  train 
could  have  seen  the  other  train  in  time  to  avoid 
the  collision,  notwithstandinf;  contributory  neg- 
Ugence— Chicago,  B.  I.  &  P.  By.  Co.  v.  Scott, 
184  S.  W.  68. 

(F)  AceldentB  at  Croaalnsa. 
^9309  (Tex.OiT.App.)  A  railroad  company 
must  exercise  ordinary  care  to  discover  and 
avoid  injuring  persons  upon  the  track  where  and 
when  one  of  ordinary  prudence  would  expect  to 
find  them,  whether  trespassers  or  rightfully  on 
the  track. — Luten  v.  Missouri,  K.  &  T.  By,  Co. 
of  Texas,  184  S.  W.  798. 

C;=>3I2(3)  (Tenn.)  Railroad's  compliance  with 
all  statutiory  precautions  after  wagon  of  deceas- 
ed appeared  on  the  road  in  a  position  to  be 
Btnidc  did  not  relieve  from  liability  if  it  did 
not  comply  with  the  requirements  of  Shannon's 
Code,  i  1574,  subsec.  2,  requiring  the  sounding 
of  whistle  and  bell  on  approaching  crossings. — 
Middle  Tennessee  B.  Co.  v.  McMillan,  184  S. 
W.  20. 

4=3330(2)  (Ma)  Bailroad,  though  negligent  in 
allowing  warning  bell  to  be  out  of  repair,  heid 
not  liable  for  death  of  foot  passenger  struck  by 
engine  when  attempting  to  cross  tracks  without 
looking  or  listening.— Blaln  t.  Missouri  Pac  B. 
Co.,  184  S.  W.  1142. 

4s>335(6)  (Tenn.)  In  an  action  for  personal  in- 
jury on  railroad  crossing,  the  proximate  con- 
tributory negligence  bars  recovery. — Middle 
Tennessee  B.  Co.  v.  McMillan,  184  S.  W.  20. 

$=»344(1)  (Tenn.)  Declaration  in  action  for  in- 

i'ury  on  railroad  crossing  distinctly  showing  col- 
Ision  with  a  person,  or  based  on  Shannon's 
Code,  {  1574,  subsecs.  2  and  3,  held  to  indicate 
intent  to  base  action  upon  statute. — Middle 
Tennessee  R.  Co.  v.  McMillan,  184  S.  W.  20. 
Declaration  in  action  against  railroad  for 
damages  for  negligent  killing  of  plaintiS's  bus- 
band  on  a  crossing  held  to  state  a  cause  of  ac- 
tion under  the  statutes  (Shannon's  Code,  § 
1574,  subsecs.  2,  3,  and  4,  and  sections  1575 
and  1576).— Id. 

«=>346(1)  (Tenn.)  Plaintiff  in  an  action  at  oonv 
mon  law  for  injuries  on  railroad  crossing  has 
the  burden  of  showing,  not  only  the  infliction 
of  the  injury,  but  the  ueeligeuce  of  the  railcoad. 
—Middle  Tennessee  B.  Co.  v.  McMillan,  184  S. 
W.  20. 

_  In  an  action  for  the  negligent  killing  of  plain- 
tiff's husband  on  its  crossing,  it  was  the  duty 
•f  the  railway  to  show  that  its  machinery  was 
in  proper  condition. — Id. 

«=>348(1)  (Tenn.)  Evidence  In  a  statutory  ac- 
tion to  recover  for  the  negligent  killing  of 
plaintiffs  husband  on  defendant's  crossing  held 
to  sustain  a  judgment  for  plaintiff.— Middle 
Tennessee  B.  Co.  v.  McMillan,  184  S.  W.  20. 
«=>348(1)  (Tex.Civ.App.)  It  may  be  establish- 
ed by  circumstances  that  a  person  was  killed 
by  a  train  at  a  public  crossing  through  the 
negligence  of  the  railroad's  servants,  and  that 
he  exercised  due  care.— Luten  v.  Missouri,  K.  & 
T.  By.  Co.  of  Texas,  184  S.  W.  798. 

<8=3348(^  (Tex.CiyApp.)  Evidence  held  anSt- 
cient  to  warrant  the  conclusion  that  the  train 
which  killed  decedent  was  moving  north. — Luten 
V.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  184  S. 
W.  798. 

«=»350(7)  (Tex.CiT.App.)  In  a  widow's  action 
■gainst  a  railroad  for  death  of  her  husband  at 
a  crossing,  whether  the  trainmen  failed  to  ring 
the  bell  or  blow  the  whistle  or  otherwise  give 
warning  was  for  the  jury. — Luten  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  79a 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  whether 
the  train  was  being  run  without  a  headlight  was 
for  the  Jury.— Id. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  question 
whether  the  road's  servants  kept  a  proper  look- 


out for  persons  about  to  nse  the  ctosaing  was 
for  the  jury.- Id. 

«=»350(13)  (Tex.Civ.App.)  A  person  who  goes 
upon  a  railroad  track  at  a  public  crossing,  or 
where  the  railroad  has  expressly  or  impliedly 
licensed  the  act,  is  not  negUgent  per  se. — Luten 
V.  Missouri,  K.  &  T.  By.  Co.  of  Texas.  184  S. 
W.  798. 

<&=>350(16)  (Tenn.)  The  duty  to  stop,  look,  and 
listen  is  not  a  positive  duty  in  law,  applicable 
under  all  circumstances,  and  contributory  negli- 
gence for  failing  to  stop,  look,  and  listen  must 
generally  be  left  to  the  jury  nnder  the  circum- 
stances.—Middle  Tennessee  B.  Co.  v.  McMillan, 
184  S.  W.  20. 

«=»350(32)  (Tex.Civ.App.)  In  a  widow's  action 
against  a  railroad  for  death  of  her  husband  at 
a  crossing,  issues  whether  deceased  was  killed  at 
the  crossing  and  whether  the  train  operatives 
in  striking  him  were  guilty  of  negligence  which 
was  the  proximate  cause  of  his  de«4^  held  for 
the  jury  under  the  evidence.— Luten  v.  Mis- 
souri, K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  793. 
«=>35l(9)  (Tenn.)  In  on  action  for  damages 
for  the  negligent  killing  of  plaintiff's  bosbaad 
on  defendant's  crossing  track,  brought  under 
Shannon's  Code,  g  1574,  subsecs.  2,  3,  and  4, 
and  section  15'r6,  instructions  as  to  warning 
travelers  over  a  crossing  held  erroneous,  be- 
cause statute  covered  the  ground.— Middle  Tea- 
nessee  R.  Co.  ▼.  McMillan.  184  S.  W.  20. 

(6)  iBjorlea    to    PemooM    o»    or    near 
TraeUa. 

«=335S(1)  (Ky.)  That  railroad  accident  occur- 
red within  100  feet  of  crossing  does  not  affect 
right  of  recovery  against  railroad. — Sizemore's 
Adm'r  v.  Lexington  &  E.  By.  Co.,  184  S.  W. 
383. 

€=»355(5)  (Ky.)  One  who  was  on  a  highway  or 
railroad  right  of  way  opposite  the  station,  to 
unload  trees  for  shipment  because  the  crossing 
was  obstructed  by  a  train,  was  not  there  by 
the  company's  Invitation. — Griffln  v.  Chesa- 
peake &  O.  By.  Ca,  184  S.  W.  888. 
4=>357  (Ky.)  Rule  requiring  precautions  by  per- 
sons operating  railroad  trains  as  to  persons  on 
right  of  way  is  confined  to  cities  or  thickly 
populated  communities. — Sizemore's  Adm'r  v. 
Lexington  &  E.  By.  Co..  184  S.  W.  383. 
4=3358(1)  (Mo.)  A  railroad  company  is  not  re- 
quired to  make  a  cattle  guard  safe  for  a  licensee 
using  a  path  alongside  the  track. — Shaw  v.  Chi- 
cago &  A.  B.  Co.,  1S4  S.  W.  1151. 
«=5>359(1)  (Ky.)  Those  operating  train  owe  tres- 
passer on  track  no  duty,  except  ordinary  care 
to  avoid  injuring  him  after  discoveir  of  his 
peril.— Sizemore's  Adm'r  v.  Lexington  «  E.  By. 
Co.,  184  S.  W.  883. 

«=»359(1)  (Ky.)  A  railroad  company  is  not  re- 
quired to  keep  watch  for  persons  on  a  highway 
joining  the  track  or  on  edge  of  right  of  way 
without  invitation,  but  need  only  exercise  due 
care  after  actually  discovering  their  peril — 
Griffln  v.  Chesapeake  &  O.  By.  Co.,  184  S.  W. 
888. 

€=361  (Mo.)  Under  Bev.  St.  1908,  {  777.  the 
adoption  of  the  stock  restraint  law  and  the 
double  damage  act  do  not  relieve  a  railroad 
of  its  obligation  to  fence  in  platted  territoty.— 
Shaw  V.  Chicago  &  A.  B.  Co.,  184  S.  W.  1151. 
«=s»362(l)  (Mo.)  Under  Bev.  St.  1909,  {  777, 
the  adoption  of  the  stock  restraint  law  and  the 
double  damage  act  do  not  make  a  railroad  neg- 
ligent for  maintaining  a  cattle  guard  in  platted 
territory.— Shaw  v.  Chicago  &  A.  B.  Co.,  184  S. 
W.  1161. 

«s>372(4)  (Ky.)  Rate  of  speed  of  train  is  im- 
material to  question  of  liability  of  railroad  for 
injuries  to  trespasser. — Sizemore's  Adm'r  v.  Lex- 
ington &  E.  By.  Co.,  184  S.  W.  383. 
«=s>38l(5)  (Ky.)  Where  person,  without  defect 
of  bearing  or  vision,  walking  on  track,  paid  no 
attention  to  signals  of  train,  his  contributoiy 
negligence  bars  recoveiy  for  bis  death.— Siz»- 
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more's  Adm'r  t.  Lexington  ft  B.  B7>  Co.,  184  S. 
W.  383. 

«=338l(9)  (Ky.)  Plaintiff's  intestate,  who  at- 
tempted to  cross  a  track  in  front  of  defend- 
ant's approacliinp  fast  passenger  train,  and  was 
struck  and  killed,  held  guilty  of  contributory 
negligence  defeating  a  recovery. — Louisville  & 
N.  R.  Co.  V.  Taylor's  Adm'r.  184  S.  W.  371. 
®=>389(3)  (Ky.)  Tlie  blocking  of  a  highway 
crossing  by  a  railroad  train  contrary  to  Ky.  St. 
I  768,  held  not  the  proximate  cause  of  fright- 
ening plaintiff's  team  alongside  the  track.— Grif- 
fin V.  Chesapeake  &  O.  Ry.  Co.,  184  S.  W.  888. 
9=»390  (Tex.Civ.App.)  To  render  a  railroad 
company  liable  under  the  theory  of  discovered 
peril,  it  must  appear  that  engineer  in  charge  of 
train  realized  the  person's  dunger,  and  that  he 
could  not  or  would  not  extricate  himself  from 
bis  position,  yet  failed  to  take  precautions  to 
avoid  injury.— International  &  G.  N.  Ry.  Co. 
y.  Logan,  184  S.  W.  301. 

®=»398(1)  (Ky.)  In  an  action  for  injuries  re- 
sulting from  a  runaway  team  frightened  by  a 
railroad  engine,  while  standing  where  the  com- 
pany was  not  required  to  keep  a  lookout  for 
them,  evidence  held  not  to  show  that  the  engine 
was  making  any  unnecessary  noise. — Griffin  v. 
Chesapeake  &  O.  Ry.  Co.,  1.S4  S.  W.  888. 
*=>398(3)  (Ky.)  Evidenoe  held,  not  sufficient 
to  show  that  railroad  enginemen  saw  plaintiFs 
team  on  an  embankment  beside  the  track. — 
Griffin  v.  Chesapeake  &  O.  Ry.  Co.,  184  S.  W. 
888. 

Evidence  held  not  to  show  a  failure  by  en- 
ginemen  to  use  due  care  to  avoid  frightening 
plaintiff's  horses  alongside  the  right  of  way 
after  seeing  their  fright. — Id. 
€=>398(4)  (Ky.)  Evidence  held  to  show  that 
train  operatives,  though  maintaining  lookout, 
could  not  have  prevented  accident  after  discov- 
ering peril  of  decedent. — SizemDre's  Adm'r  v. 
Lexington  &  E.  Ry.  Co.,  184  S.  W.  383. 
«=3398(4)  (Mo.App.)  In  an  action  for  the_death 
of  a  trespasser  on  a  railroad  track,  evidence 
held  to  warrant  a  finding,  tinder  the  humanita- 
rian doctrine,  that  a  reasonably  prudent  engi- 
neer would  have  realized  that  the  deceased  was 
not  aware  of  the  train's  approach  befiire  it  was 
too  late  to  be  stopped. — Foster  v.  West,  184  S. 
W.  im. 

<=»40b(14)  (Tex.Civ.App.)  In  an  action  by  boy 
hurt  when  a  passing  train  struck  gate  leading 
from  a  stock  pen  to  the  tracks,  question  wheth- 
er engineer  in  charge  realized  hoy's  5)eril,  but 
failed  to  take  precautions,  held  for  jury. — In- 
ternational &  G.  N.  Ry.  Co.  V.  Logan,  184  S. 
W.  301. 

(R)    Injarlea  to  Animal*  on  or  near  Tracks. 

«=»407  (Tcx.Civ.App.)  Where  railroad  compa- 
ny's servants  repairing  a  cattle  guard  near  a 
road,  though  seeing  that  plaintiff's  horses  were 
frightened,  continued  to  push  a  hand  car  towards 
them,  it  is  liable  for  injuries  to  the  animals. — 
International  &  G.  N.  Ry.  Co.  v.  Vogel,  184  S. 
W.  229. 

^»439(4)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  rompnny  for  injuries  to  horses  which, 
being  friRhtened  while  driven  on  a  road,  were 
injured  in  crossiuE  a  cattle  guard,  the  petition 
held  to  raise  the  issue  of  discovered  peril.— In- 
ternational &  G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W. 
22S). 

^=»440  (Tex.Civ.App.)  Where  the  petition  aver- 
red that  plaintifTs  horses  being  driven  down 
the  road  were  frightened  by  the  operation  of  a 
hand  car,  proof  that  the  car  was  technically  a 
push  car  which  was  being  shoved  by  the  rail- 
road company's  servants  does  not  cnustitute  a 
variance. — International  &  G.  N.  Ry.  Co.  v. 
Vogel,  184  8.  W.  229. 

<©='446(8)  (Tex.C'iv..Vpp.)  In  an  action  for  in- 
juries to  plaintiff's  hories,  which  were  fright- 


ened and  attempted  to  cross  a  railroad  cattle 
guard,  the  question  whether  tbe  railroad  com- 
pany's guard  was  sufficient  held,  in  view  of  Rev. 
St.  1911,  arts.  6596-6600,  properly  submitted 
to  the  jury.— International  &  G.  N.  Ry.  Co.  v. 
Vogel,  184  S.  W.  229. 

«=>446(12)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  horses  being  driven  along  a  road, 
which  were  hurt  in  crossing  a  cattle  guard,  the 
question  whether  the  owner  was  negligent  in 
driving  them  loose  held  for  the  jury. — Interna- 
tional &  G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W.  229. 

(I)  Fires. 
iSs»46l  (Tex.Civ.App.)  Plaintiff's  refusal  of 
permission  to  a  railroad  to  burn  necessary  fire- 
guards on  his  laud,  except  upon  an  unreason-' 
able  condition  that  it  pay_  for  damage  in  ad- 
vance, is  contributory  negligence  barring  recov- 
ery against  the  railroad  for  burning  his  land. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Ilapgood,  184  S. 
W.  1075. 

<S=»482(2)  (Mo.App.)  Proof  that  a  fire  originat- 
ed after  the  passage  of  a  train  coupled  with 
the  showing  tnat  there  was  no  other  way  for 
the  fire  to  {lave  started  warrants  an  inference 
that  it  was  started  by  the  engine. — Bowden  v. 
St.  Louis  &  S.  F.  R.  Co.,  184  S.  W.  1174. 

RAPE. 

See  Criminal  Law,  <S=3440,  1150. 

n.  PROSECUTION  Ain>  FUNISHMEHT. 
(B)  Kvldence. 

€=952(1)  (Ark.)  That  the  prosecutrix  was  ask- 
ed leading  questions,  wavered  in  her  testimony, 
and  that  her  story  was  improbable  went  only 
to  her  credibility,  and  did  not  show  that  the 
evidence  was  insufficient  to  sustain  a  convic- 
tion for  carnally  knowing  her.— Rose  v.  State, 
184  S.  W.  60. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  carnally  knowing  a  female  under  the  age 
of  16  years.— Id. 

(C)  Trial   and   Review. 

€=959(1)  (Tex.Cr.App.)  On  conflicting  evidence, 
tliouRh  court  required  jury  to  find  beyond  rea- 
sonable doubt  that  girl  was  under  15  to  con- 
vict of  rape,  failure  to  charge  for  acquittal  if 
jury  believed  she  was  more  than  15,  or  had 
reasonable  doubt,  was  reversible  error. — Mills  v. 
State,  184  S.  W.  509. 

RATIFiCATiON. 

See  Corporations,  $s»426. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
<@=>6,  35;  Partition;  Quieting  Title;  Tres- 
pass to  Try  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  ^=>789. 

REBUTTAL 

See  Witnesses,  <S=»360. 

RECEIPTS. 

See  Payment,  $=335. 

RECEIVERS. 

See  Railroads,  «s>265. 

I.  NATURE  AND  GROUNDS  OF  RE- 
CEIVERSHIP. 
<\)  Nature  and   Hnblects  of  Rentedy. 

©=>l  (Tex.Civ..\pp.)  The  appointment  of  receiv- 
ers is  an  ancillary  remedy,  and  a  suit  therefor 
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cannot  be  maintained  where  that  is  the  primary ' 
object,  and  no  cause  of  action  or  equitable  r&- 
lief  is  otherwise  stated. — Republic  Trust  Co.  t. 
Taylor,  184  S.  W.  772. 

VI.   ACTIONS. 

Q=>I83  (Mo.App.)  Where  defendant's  answer 
was  the  general  issue  plaintiffs  need  not  prove 
that  defendant  was  sued  as  receiver. — Bowden 
V.  St.  Louis  &  S.  F.  R.  Co.,  184  S.  "W.  1174. 
«=>I83  (Tez.Civ.App.)  A  shipper  of  live  stock, 
suing  for  damages  thereto  wlule  the  property  of 
the  railroad  was  In  the  bands  of  receivers,  must 
allege  and  prove  that  the  receivers  had  Iieen 
duly  appointed  and  discharged,  and  that  its 
property  delivered  back  was  equal  in  value  to 
the  amount  of  the  shipper's  claim,  or  that  such 
claim  was  made  a  condition  of  redelivery,  and 
also  by  what  court  the  receivers  were  appwnted 
and  discharged. — Kansas  City,  M.  &  O.  By.  Co. 
V.  Hussell,  184  S.  W.  299. 

RECOGNIZANCES. 

See  Bail;   Justices  of  the  Peace,  «=9l69. 

RECORDS. 

See  Adverse  Possession,  «s>82;    Appeal  and 
Error,  «8=»493-715,  743,  907;    Chattel  Mort- 
gages, ®=>92,  144,  150;    Courts,  «=»33,  114. 
117;     Criminal    Law,    «=»440,    1090-1128; 
Judgment.   ®=>768;    Vendor  and  Purchaser, 
«s»231,  233. 
4=3)7(7)  (Teix.Civ.App.)  Where    court   records 
have  been  burned,  it  will  be  presumed,  to  sus- 
tain  conveyance   by   surviving   wife,   tlxat   she 
made  application  for  appointment  of  apprais- 
ers of  community  property  and  that  their  ap-' 
praisement  was  duly  approved  by  court. — Seal- 
ey  V.  Mutual  Land  Co.,  184  S.  W.  107a 

REDEMPTION. 

See  Mortgages,  €=3591 ;   Pledges,  «=>50. 

REFERENCE. 

See  Appeal  and  Ehror,  ^»1022;    Aibitration 
and  Award. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instmments,  ^s>68. 

I.   BIOHT  OF  AOTIOir  AHS  DEFENSES. 

^s>l3(l)  (Tex.Civ.App.)  Where  through  mutual 
mistake  a  chattel  mortgage  failed  to  include  a 
debt  which  the  parties  agreed  should  be  secured, 
the  instrument  will  be  reformed.— McLeod  Bros. 
T.  Kirkland,  184  S.  W.  721. 
«=»I6  (Ky.)  A  court  of  equity  has  power,  on 
satisfactory  parol  evidence,  to  reform  a  written 
instrument,  from  wUch  a  stipulation  has  been 
omitted  by  mistake  or  fraud,  to  make  It  con- 
form to  the  real  terms  of  the  contract  between 
the  parties.— Scott  v.  Spurr,  184  S.  W.  866. 
«=3|9(1)  (Tex.Civ.App.)  Instrament  will  not  be 
reformed  for  mistake  of  one  of  the  parties  un- 
less superinduced  by  fraud  of  other.— Xantis  v. 
Jones,  184  S.  W.  572. 

9=320  (Ey.)  Owner  of  farm  whose  son  negoti- 
ated its  lease  held  entitled  to  reformation  of 
the  lease  to  include  a  stipulation  as  to  cultiva- 
tion, omitted  from  the  instrument  by  the  lessee, 
who  presented  it  for  signature  to  the  son  while 
the  latter  was  under  pressure  of  business. — 
Scott  V.  Spurr,  184  S.  W.  866. 

n.  PBOGEEDIirOS  AND  RELIEF. 

4=345(2)  (Ky.)  To  justify  reformation  of  a 
written  contract  for  an  omission  or  insertion 
by  mistake,  the  evidence  must  be  clear,  con- 
vincing, and  satisfactory.— Scott  v.  Spurr,  184 
S.  W.  866. 
Whether  evidence   of   an  omission   from   or 


insertion  in  a  written  contract  by  mistake  is 
such  as  to  justify  reformation  depends  on  the 
character  of  the  testimony,  the  coherency  of 
the  entire  case,  and  the  documents,  circum- 
stances, and  facts  proven. — Id. 
^=>45(4)  (Mo.)  In  a.  suit  to  reform  a  deed,  evi- 
dence held  to  show  tliat  the  consideration  had 
been  paid  by  plaintiff,  and  that  her  hnsband  had 
substituted  his  name  as  grantee  in  place  of  hers 
in  the  deed.— Bajohr  v.  Bajohr,  184  S.  W.  76. 
4=345(9)  (Ky.)  In  an  action  to  reform  a  lease 
of  a  farm  for  omission  of  a  stipulation  as  to 
its  cultivation,  evidence  held  sufficient  to  jus- 
tify judgment  for  plaintiff. — Scott  v.  Spurr,  184 
S.  W.  866. 

4=»47  (Ky.)  A  court  of  equity,  having  power  to 
reform  a  written  contract  which  fails  by  mis- 
take or  fraud  to  conform  to  the  real  contract 
between  the  parties,  can  enforce  specific  per- 
formance thereof.— Scott  v.  Spurr,  184  S.  W. 
866. 

REHEARING. 

See  New  Trial. 

REINSTATEMENT. 

See  CMminal  Law,  «=3ll3L 

RELATION  BACK. 

See  Partition,  «=3l06. 

RELEASE. 

See  Attorney  and  Client,  ^=>101;   Compromise 
and  Settlement;   Payment 

RELIGIOUS  SOCIETIES. 

See  IHstnrbanee  of  Public  Assemblage,  ^=»11. 

REMAINDERS. 

4=>5  (Ark.)  Where  a  husband  conveyed  lands 
to  his  minor  children  and  wife,  the  latter's  in- 
terest to  continue  through  life  or  widowhood, 
held  that,  the  husband  having  died  and  the  wife 
remarried,  infants  took  fee  to  the  entire  lands. 
—Duncan  v.  Liddle,  184  S.  W.  413, 

REMEDY  AT  LAW. 

See  Injunction,  4=316,  17. 

REMOVAL  OF  CAUSES. 

V.  AMOUNT  OnVALXTB  IN  OONTBO- 
VERST. 

4=376  (Mo.App.)  Error  cannot  be  assigned  on 
the  ground  of  fraud  upon  the  federal  court  by 
permitting    amendment  increasing   damages   sl- 


leged  from  $2,999  to  $10,000,  if,  upon  such 
amendment,  defendant  might  have  had  the  cause 
removed.— Martin  v.  Richmond  Cotton  Oil  Co., 
184  S.  W.  127. 

RENT. 

See  Landlord  and  Tenant,  4=3l99)i. 

REOPENING  CASE. 

See  Trial,  4=366. 

REPEAL 

<See  Statutes,  4=3l67. 

REPLEVIN. 

See  Justices  of  the  Peace,  4=339%,  97 ;  Plead- 
ing, 4=>3C. 

I.    RtOHT  OF  ACTION  AND  DEFENSES. 

4=3(0  (Mo.App.)  Replevin  cannot  be  maintain- 
ed against  a  party  not  in  possession  of  the 
property  when  suit  is  Instituted,— Fergusson  v. 
Comfort.  184  S.  W.  U92. 
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HI.   PBOOEEDIKOS  rOB  TAKIKQ  AHP 
KEDEUVBBT  OF  PKOTOBTT. 

«=927  (Mo.App.)  ReT.  St.  1909,  {  2637,  touch- 
ing actions  in  replevin  in  the  circuit  court,  au- 
tltori2e8  an  action  by  merely  filing  the  petition 
withont  affidavit,  and  the  case  may  proceed  to 
judgment  without  taking  the  property. — ^White 
V.  Grace,  184  S.  W.  947. 

V.  BAMAOliS. 

C=>77  (Ark.)  The  rule  that  an  innocent  par- 
chaaer  of  land  for  value  may  recover  only  the 
value  of  standing  timber  cut  by  a  good-faith 
purchaser  thereof  ia  applicable  to  suits  for  re- 
plevin for  recovery  of  the  worked  and  mer- 
chantable timber.— Bunch  v.  Pittman,  184  S.  W. 
850. 

VX.  TRIAX,  JITDOMEHT,  EKFORCE- 

BXENT  or  JTTBGMEMT.  AHB 

XEVIEW. 

^=>93  (Mo.App.)  A  general  findin|S  of  the  isaues 
in  replevin  for  i>laintifif  is  a  sufficient  finding  of 
wrongful  detention  to  support  a  judgment  for 
plaintiff.— Rogers  v.  Davis,  184  S.  W.  151. 

4=:»I03(2)  (Mo.App.)  Where  defendant's  answer 
in  a.  replevin  suit  in  which  property  has  been 
taken  from  him  contains  no  demand  for  a  re- 
turn of  the  property,  the  only  judgment  that 
can  be  rendered  in  his  favor  is  for  a  return  of 
the  property  and  any  damages  snstained  from 
the  taking.— Bank  of  Willow  Springs  v.  TJttfer- 
man,  184  S.  W.  1171. 

«s>l06  (Mo.App.)  In  a  replevin,  action,  the 
value,  which  is  not  the  real  issue,  and  is  as- 
sessed only  for  the  purposes  of  an  alternate 
judnnent,  is  to  be  assessed  as  of  the  date  of  the 
tritl— Fergosson  t.  Comfort,  184  S.  W.  1182. 

REPLY. 

See  Pleading,  «3>177. 

REPUGNANCY. 

See  Wltnes&es,  «=»388. 

REPUTATION. 

See  Disorderly  House,  €=3l6;    Principal  and 
Agent,  <8=»20. 

REQUESTS. 

See  Trial,  «s>2S»-2eO. 

RESCISSION. 

See   Cancellation  of  Instruments;    Sales,  4=9 
126 :    Vendor  and  Purchaser,  €=>93. 

RES  GEST/E. 

See  Criminal  Iaw,  *=»364. 

RESIDENCE. 

See  Domicile;  Elections,  4=972,  78 ;  Venae,  €=» 
22  27. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  ^s>265. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESULTING  TRUSTS. 

See  Tmsts,  «s>89. 

RETROSPECTIVE  LAWS. 

See  Statutes,  «=»276. 


RETURN. 

See  Bzecntion,  <S=>333;   Process,  €=9l47,  184; 
Prohibition.  <8=s>26. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Dedication,  «s>65. 

REVIEW. 

See  Appeal  and  H>rror;  Certiorari;    Criminal 
Law,  «=»1187-1173. 

REVIVAL. 

See  Abatement  and  Revival;    Mortgages,  «=» 

REVOCATION. 

See  Brokers,  4=>44. 

RIGHT  OF  WAY. 

See  £}asement8. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «=s>44. 

RISKS. 

See  Master  and  Servant,  «=3204-226,  288.  295. 

RIVERS. 

See  States,  «=»12. 

^  ROADS. 

See  Highways. 

RULES. 

'See  Master  and  Servant,  ^=>141. 

RULES  OF  COURT. 

See  Courts,  «=385. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <8=>101-129,  233-23R. 

SALES. 

See  Chattel  Mortgages,  4=»219;  Commerce,  «=» 
40;  Contracts,  «=»10;  EJvidence,  <3=»4d0, 
461 ;  execution,  <S=3216-268 ;  Executors  and 
Administrators,  <S=>15S.  167,  348;  Ouardian 
and  Ward,  ^=381-108;  Infants,  «=338,  89; 
Intoxicating  Liquors;  Judicial  Sales;  Mo~ 
nopolies,  ®=>17 ;  Mortgages,  9=>353,  546; 
Partition,  <S=106,  109;  Taxation,  «=»642- 
647 ;  Vendor  and  Purchaser ;  Waters  and  Wa- 
ter Coarses,  ®=»254. 

I.  REQUISITES  AWP  VAI.ISITY  OF 
OONTRACT. 

€=323  (2D  (Mo.App.)  A  buyer  can  countermand 
a  written  order  taken  subject  to  the  seller's 
approval  at  any  time  before  its  acceptance  by 
the  seller.— Senaca  Co.  v.  Ellison,  184  S.  W. 
1177. 

<S=5>38(1)  (Tex.Civ.App.)  Bnyer  held  not  enti- 
tled to  rescind  contract  for  purchase  of  a  motor 
truck,  unless  he  was  injured  by  fraud,  if  any, 
in  seller's  representations  as  to  its  capacity.— 
Alamo  Ante  Sales  Co.  v.  Herma,  184  S.  W.  740. 
«=»38(7)  (Tex.Civ.App.)  Where  a  fact  lies  open 
eo.ually  to  both  parties  with  full  opportunity  for 
'yxamination,  and  the  bnyer  undertakes  to  ex- 
amine for  himself  without  relying  on  the  seller's 
statements,  it  is  no  evidence  of  ftaud  that  seller 
knew  and  concealed  facts  not  known  to  the 
buyer.— James  v.  Doss,  184  S.  W.  623. 
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*=»38(8)  (Tei.Civ.App.)  Where  not  induced  to 
sign  a  contract  for  the  sale  of  personal  property 
without  knowledge  of  its  contents,  but  after 
reading  the  contract  and  declaring  that  It  was 
correct,  buyer  held  not  deceived  as  to  the  prop- 
erty described  and  conveyed  thereby. — James  v. 
Doss,  184  S.  W.  623. 

<8=>52(7)  (Tex.CSv.App.)  In  suit  to  rescind  ex- 
ecuted contract  for  purchase  price  of  motor 
truck  on  ground  of  seller's  misrepresentations 
as  to  its  capacity,  verdict  for  plaintiff  heM 
without  support  in  evidence. — Alamo  Auto  Sales 
Co.  V.  Herms.  184  S.  W.  740. 
9=»53(^  (Mo.App.)  Mailing  the  countermand 
of  an  order  in  time  to  reach  the  seller  before 
shipment  held  to  raise  a  jury  question  whether 
it  was  received,  notwithstanding  the  seller's  de- 
nial.—Senaca  Co.  v.  Ellison,  184  S.  W.  1177. 

n.  CONSTRUCTION     OF     CONTBAOT. 

^=>69  (Tex.Cir.App.)  Contract  for  sale  of  "store 
and  office  furniture  and  fixtures"  and  of  "mer- 
chandise" in  the  grocery  line  held  not  to  include 
two  horses,  a  delivery  wagon,  and  a  set  of 
double  harness.— James  v.  Doss,  184  S.  -W.  623. 


51(5)  (Tex.Civ.App.)  Where  the  sellers  of 
potatoes  contracted  to  deliver  at  a  Texas  com- 
mon i)oint,  the  buyers  were  not  liable  for  the 
price  unless  the  potatoes  were  delivered  or  ten- 
dered at  such  a  point  within  a  reasonable  time 
after  the  seller  received  the  order  to  ship. — 
J.  &  G.  Lippman  v.  Jeffords-Schoenmann  Prod- 
uce Co.,  184  S.  W.  534. 

iS=»88  (Tex.Civ.App.)  In  suit  for  the  price  of 
Maine  potatoes  sold  Texas  buyers,  question  as 
to  place  of  delivery  to  the  buyers  held  for  the 
jury.- J.  &  G.  Lippman  v.  Jeffords-Schoenmami 
I'roduce  Co.,  184  S-  W.  534. 

I 
III.  MODIFICATION    OB   BESCISSION 
OF  CONTRACT. 

(C)   Renctsiilon  br  Bayer. 

«=»  126(1)  (Tex.Civ.App.)  Buyer  of  auto  truck, 
even  if  seller  fraudulently  represented  its  capac- 
ity, after  using  for  six  or  seven  months  and 
negligently  and  recklessly  injuring  it, .  had  no 
right  to  rescind.— Alamo  Auto  Sales  Co.  v. 
Herms,  184  S.  W.  740. 

IV.  PERFORUAKCE  OF  CONTRACT. 

(C)  Deliver  J-  and  Aiiceptanee  of  Good*. 

«s>l70  (Tex.Civ.App.)  Where  plaintlCE  agreed 
to  sell  cotton  for  delivery  on  or  about  a  certain 
date,  and  defendant  accepted  a  portion  deliver- 
ed at  a  subsequent  date,  the  time  of  delivery 
was  not  of  the  essence  of  the  contract,  and  fail- 
ure to  deliver  on  the  exact  date  stipulated  did 
not  defeat  plaintiff's  right  to  recover  for  the  de- 
fendant's refusal  to  accept  the  remainder  of  the 
cotton.— Bain  v.  Polasek,  184  S.  W.  279. 

VHI.  REMEDIES    OF   BUYER. 

(D)   Actions  and  Conmterclalmn  for  Breaoh 
of  'Wnrrantr- 

$=»439  (Mo.App.)  In  an  action  by  the  seller 
of  a  horse  for  the  price,  defended  for  breach  of 
warranty  of  soundness,  the  burden  was  on  the 
buyer  to  prove  the  breach  of  warranty. — Inger- 
8oU  V.  Bond,  184  S.  W.  903. 

IX.   CONDITIONAL  SALES. 

€=>450  (Mo.App.)  "Conditional  sale"  commonly 
refers  to  transactions  whereby  possession  is  de- 
livered to  buyer,  but  property  in  goods  remains 
in  seller  till  payment  of  price. — Kingman  Plow 
Co.  V.  Joyce,  184  S.  W.  490. 
€=>454  (Mo.App.)  Where  a  doubt  exists  as  to 
whether  a  transaction  is  a  conditional  sale  or 
a  pledge,  it  is  to  be  deemed  a  pledge. — Smith 
V.  Becker.  184  S.  W.  943. 

The  intention  of  the  parties  at  the  inception 
of  the  contract  determines  whether  it  is  a  pledge 


or  conditional  sale,  and  its  character  is  not 
changed  by  lapse  of  time.— Id. 
<^=>457  (Mo.App,)  Order  for  goods  to  be  paid 
for  as  sold,  seller  reserving  title  and  right  to 
draw  on  goods  to  fill  orders,  is  not  conditional 
sale,  but  bailment  for  sale.- Kingman  Plow  Co. 
Y.  Joyce,  184  S.  W.  490. 

That  order  for  goods  uses  word  "purchaser" 
and  provides  that  all  goods  are  sold  subject  only 
to  certain  warranty  does  not  affect  construction 
of  contract  aa  conditional  sale  or  bailment  for 
sale. — Id. 

Provision  in  order  for  goods  maturing  obliga- 
tions in  event  of  insolvency,  fire,  or  other  casu- 
alty etc.,  does  not  change  instrument  to  condi- 
tional sale.— Id. 

That  company  ordering  goods  paid  freight, 
and  was  authorized  to  fix  gelling  prices,  retain- 
ing difference  as  compensation  and  to  cover  ex- 
pense, does  not  make  coatrnct  one  of  sale.— Id. 
<S=>472(.S)  (Ark.)  Where  property  sold  by  an  ad- 
ministrator to  decedent's  son  was  delivered  on 
condition  that  title  should  not  pass  until  the 
purchase  price,  represented  by  a  note,  was  paid 
in  full,  a  purchaser  from  the  son  before  payment 
acquired  no  title  as  against  the  administrator. 
—Pierce  V.  Whipple.  184  S.  W.  837. 
iS=>479(8)  (Tei.Civ.App.)  That  sellers  of  goods, 
shipping  them,  attached  to  the  bill  of  lading  a 
draft  for  the  price  to  the  order  of  the  sellers, 
does  not  conclusively  show  an  intention  to  with- 
hold title  until  payment.— J.  &  G.  Lippman  v. 
Jeffords-Schoeumann  P.-oduce  Co.,  184  S.  W. 
534. 

SALESMEN. 

See  Principal  and  Agent,  €=>89,  111. 

SALOONS. 

See  Landlord  and  Tenant,  €=9199^. 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Action,  <S=»47;  Elections,  <S=»238;  Mu- 
nincipal  Cor|>oration8,  QsstiOl:  Principal  and 
Surety,  <8=»101;    Statutes,  <8=s>122. 

II.   PUBLIC  SCHOOLS. 

(B)   Creation,    Alteration,    Existence,    and 
Ulaaolatlon  at  UMtrlcla. 

<S=333  (Tex.Civ.App.)  Under  Acts  33d  Leg.  e. 
129  (Vernon's  Saylcs'  Ann.  Civ.  St.  1914,  art. 
2815),  touching  common  school  districts,  con- 
solidation, in  a  county  of  less  than  lO.CXK)  popu- 
lation, of  two  districts,  to  form  one  30  miles  in 
length  and  IB  in  width,  held  illegal.— Cleveland 
V.  Gainer,  184  S.  W.  503. 

Retrospective  curative  provision  of  Acts  33d 
Leg.  c.  129  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  2815),  validating  previously  formed  school 
districts,  which  became  effective  in  July,  1913, 
held  not  to  apply  to  an  illegal  consolidation  of 
two  school  districts  effected  February  11,  1915. 
—Id. 

A  curative  act  validating  school  districts 
previously  established  and  recognized  will  not 
be  construed  to  validate  the  action  of  county 
commissioners,  in  consolidating  two  districts  il- 
legally, which  was  a  fraud  upon  residents  and 
taxpayers  in  one  of  them. — Id. 
<&=>36  (Tcx.Civ.App.)  Acts  34th  L^.  c.  36,  ( 
4a,  does  not  give  the  district  court  authority  to 
compel  the  school  trustees  to  create  a  new  dis- 
trict.— Jennings  v.  Carson,  184  S.  W.  562. 

An  injunction  against  the  issuance  of  school 
bonds  which,  under  Acts  3.3d  Leg.  c.  129.  |  1 
(Vernon's  Saylcs'  Ann.  Civ.  St.  1914,  art.  2813), 
would  prevent  alteration  of  the  district  and  a 
mandatoi-y  injunction  for  the  creation  of  a  new 
district  held  proper. — Id. 

<S=33B  (Tex.Civ.App.)  Under  Acts  34th  Leg.  c. 
36,   amending  Acts   32d  Ijeg.   c  20  (Vernon's- 
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Saylee'  Ann.  Civ.  St  1914,  arte.  2849a-2849o) 
S§  4,  4a,  8,  10,  a  party  aggrieved  by  the  act  of 
school  trustees  in  creating  districts  may  seek  re- 
lief from  the  district  court  without  first  appeal- 
ing to  the  state  superintendent  and  board  of  ed- 
ucation.— Jennings  v.  Carson,  184  S.  W.  562. 

Under  Const.  1876,  art.  5,  §  8.  as  amended 
in  1891.  Acts  33d  Leg.  c.  129,  $  1  (Vernon's 
Sayles*  Ann.  dv.  St.  1914.  art.  2815),  and  Acts 
S4th  Leg.  c.  36,  the  district  court  can  super- 
vise the  action  of  school  trustees  in  refusing  to 
create  a  new  district. — Id. 

(D)  Dlatrtet  Property.  OoBtraota,  amd 
UabUltlea. 

®=»80(1)  (Tex.Civ.App.)  There  can  be  no  re- 
covery on  express  or  implied  contracts  with 
reference  to  a  school  building  constructed  with- 
out the  permit  required  by  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  2904n,  2904o.— Kerbow 
V.  Wooldridge,  184  S.  W.  746. 
i8=»8l(2)  (Tex.Civ.App.)  Invalidity  of  a  con- 
tract for  the  construction  of  a  school  building 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
2904n,  2904o,  does  not  defeat  recovery  by  a 
materialman  on  the  contractor's  bond  given  as 
required  by  articles  6394f-6394j.— Kerbow  T. 
Wooldridge,  184  S.  W.  746. 

A  school  building  contractor's  bond  not  con- 
forming to  the  requirements  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  6394f-<33&4j,  held  valid 
as  a  common-law  obligation.— Id. 

A  condition  in  a  school  building  contractor's 
bond  for  the  payment  of  debts  incurred  by  the 
trustees  instead  of  the  contractor  held  a  cleri- 
cal error. — Id. 

Permission  to  a  school  contractor  to  take 
down  his  forfeit  and  proceed  with  the  work  is 
a  sufficient  acceptance  of  his  bond.— Id. 

The  refusal  of  school  trustees  to  accept  a 
contractor's  bond  when  first  tendered  because 
the  sureties  were  not  sufficient  does  not  ter- 
minate the  liability  of  those  sureties. — Id. 

A  school  building  contractor's  bond  requir- 
ing completion  free  of  mechanics'  liens  protects 
a  materialman,  though  there  could  be  no  lien 
on  a  school  building.— M. 

<S=»86(2)  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  2904o  compliance  with 
the  requirement  of  article  2904n  cannot  be  pre- 
sumed in  a  suit  on  a  school  building  contract. — 
Kerbow  v.  Wooldridge,  184  S.  W.  746. 

(B)  DIstrlet    Debt,    Seenrltlea,    and    Taxa- 
tion. 

^=3lll  (Tex.Civ.App.)  Taxpayers  and  residents 
of  a  school  district  consolidated  by  the  county 
commissioners  with  another  to  form  one  so 
large  as  to  violate  Acts  33d  Leg.  c.  129  (Ver- 
non's Sayles'  Ann.  Ov.  St.  1914j  art.  2815), 
held  entitled  to  temporary  injunction  restrain- 
ing the  commissioners  from  issuing  bonds,  etc. 
—Cleveland  v.  Gainer,  184  S.  W.  593. 

(B)  Pnpila,  and  Condnct  and  Diselpllae  of 
Bokoola. 

«=>I58(1)  (Ky.). Under  Ky.  St.  Sf  2049,  2065, 
order  of  state  board  of  health  held  not  to  au- 
thorize health  officer  to  direct  that  school  chil- 
dren be  vaccinated  or  excluded  from  schools.— 
Board  of  Trustees  of  Highland  Park  Graded 
Common  School  Dist.  No.  46  v.  McMurtry,  184 
S.  W.  390. 

«=»t58(2)  (Ky.)  Boards  of  health  held  author- 
ized to  order  that  school  children  be  vaccinated 
when  they  believe  there  Is  reasonable  appre- 
hension of  epidemic  and  that  vaccination  is  nec- 
essary.—Board  of  Trustees  of  Highland  Park 
Graded  Common  School  Dist.  No.  46  t.  Mc- 
Murtry, 184  S.  W.  390. 

Kvidence  held  to  show  that  county  board  of 
health  bad  reasonable  apprehension  of  epidemic 
of  small  pox,  and  hence  order  requiring  vacci- 
nation of  school  children  was  authorized. — Id. 


<8:sl59i/2  (Tex.Civ.App.)  Acts  34th  Leg.  c.  86, 
does  not  authorize  free  transportation  of  chil- 
dren to  and  from  common  schools. — Jennings  t, 
Carson,  184  S.  W.  662. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  ^=^249. 

SECONDARY  EVIDENCE. 

S«e  Criminal  Law,  «=»400 ;   Evidence,  «ssl68. 

SECURITY. 

See  Chattel  Mortgages,  €=»22;    Corporations, 
<g=>92. 

SEDUCTION. 

II.  CRIMINAI.  RESPONBIBILTTT. 

<e=»34  (Tex.Cr.App.)  To  constitute  the  offense 
of  seduction,  it  is  not  necessary  that  prosecu- 
trix must  have  yielded  solely  in  reliance  on  the 
promise  of  marriage,  and  not  partly  tbrou^ 
lovt  for  the  accused. — Murrell  v.  State,  184  S. 
W.  831. 

SEEPAGE. 

See  Waters  and  Water  Courses,  «=»178. 

SELF-DEFENSE. 

See  Homicide,  <8s»116,  118,  244,  300. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  €=>426;   Byidence,  $=>271. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «&=»121-133%. 

SEQUESTRATION. 

See  Injunction,  «=3l7,  27. 

«=>I5  (Tex.Oiv.App.>  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914.  I  7103,  plaintiffs,  in  suit  to 
enjoin  seizure  of  property  under  writ  of  seques- 
tration issued  in  trespass  to  try  title,  who  were 
not  parties  to  such  suit,  against  the  tenant  of 
one  of  them,  could  not  replevy  the  property. — 
Lane  v.  Kempner,  184  S.  W.  1090. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Appeal  and  Srror,  ^=^407 ;   ProceSB. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See    Garnishment,    ^=3250;     Justices    of    the 
Peace,  <S=>93. 

SETTLEMENT. 

See  Account  Stated;    Compromise  and  Settle- 
ment; Payment. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Limitation  of  Actions,  9=322. 

m.   PO\(rERS,  DUTIES,  AND  X,IABIIiI- 
TIES. 

€=>II8  (Ark.)  A  constable  releasing  without  au- 
thority the  attached  goods  to  the  attaching  cred- 
itor, who  sold  them  for  their  full  value,  held  lia- 
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We  to  the  debtor  onlv  fbr  the  value  of  the  in- 
terest in  the  goods  wtrich  he  claimed  as  aeainst 
his  creditor.— Duty  v.  Jones,  184  S.  W.  419. 

IV.  UABrUTIES    ON    OFFIOIAIi 
BOMDS. 

€=>I59  (Tex.CHv.App.)  Upon  allegatlMM  in  mo- 
tion against  sheriff  and  sureties  to  recover  judg- 
ment on  ground  of  shei'iff's  refusal  to  levy  and 
retnm  execution,  general  demurrer  held  proper- 
ly sustained.— Peck  v.  Murphy  &  Bolana,  184 
S.  W.  542. 

Trial  court's  sustaining  of  demurrer  to  appel- 
lant's motion  against  a  sheriff  and  his  sureties, 
without  hearing  appellant's  reply  argument  and 
its  refusal  to  allow  appellant  to  argue  his  excep- 
tions to  the  special  answer,  held  within  its  dis- 
cretion.—Id. 

SIGNALS. 

See  Railroads,  <8=>312w 

SIGNATURES. 

See  Appeal  and  Error,  €=»569. 

SLANDER. 

See  Libel  and  Slander. 

SOCrAL  SOCIETIES. 

Sea  Disturbance  of  Public  Assemblage,  ^c»ll. 

SOLICITATION. 

See  Intoxicating  liquors,  9=>146. 

SPECIFIC  PERFORMANCE. 

See  Executors  and  Administrators,  ^sslSS. 

n.  OONTBAOTS  ENFORCEABLE. 

<®=958  (Tei.Civ.App.)  A  contract  for  the  sale  of 
land,  providing  that  upon  the  purchaser's  breach 
be  should  forfeit  as  "fuU  penalty  and  liquidated 
damages"  the  first  payment  of  $600,  was  alter- 
native, and  gave  the  purchaser  the  choice  either 
to  perform,  or  to  forfeit  the  payment  for  his  re- 
fusal, so  that,  having  defaulted,  he  could  not 
have  specific  performance.— Carter  v.  Smith,  184 
S.  W.  244. 

IV.  PROCEEDINGS  AND  REXIEF. 

«=»I2I(10)  (Tex.Civ.App.)  In  the  purchaser's 
suit  for  specific  performance  of  a  contract  to 
convey  land,  evidence  held  sufficient  to  sustain 
the  finding  that  the  purchaser  abandoned  the 
contract.— Carter  v.  Smith,  184  S.  W.  244. 

In  the  purchaser's  suit  for  specific  perform- 
ance of  a  contract  to  sell  land,  the  fact  that  the 
vendors'  title  was  not  good  was  not  conclusive 
on  the  point  whether  the  purchaser  abandoned 
the  contract  by  declining  to  proceed  further  with 
ttie  trade.— Id. 

^s>l26(2)  (Tex.Civ.App.)  A  decree  for  specific 
performance  of  a  contract  to  sell  land  must  fol- 
low the  substairtial,  if  not  the  precise,  terms  of 
the  contract,  so  that  it  cannot  be  entered  where 
the  contract  is  alternative  in  favor  of  the  pur- 
chaser, permitting  him  to  perform  or  to  forfeit 
a  payment  for  breach.— Carter  v.  Smith,  184  S. 
W:244. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  <&=>728. 

SPEED. 

See  Railroads,  «s>372. 

SPENDTHRIFT  TRUSTS. 

See  Wills,  <S=>674. 


STATEMENT. 

See  Appeal  and  Error,  «=>644,  562,  669. 

STATES. 

See  Conrts,  <8=»231 ;   Judgment,  «=>818. 

I.  POLinCAI.  STATITB  AND  REUIl- 
TIONS. 

®=>l  (Tex.)  The  powers  of  the  state  as  a  sov- 
ereignty exist  only  for  governmental  purposes. — 
Waples  V.  Marrast,  184  S.  W.  ISO. 
^=3 1 2(2)  (Ky.)  As  Virginia,  on  cession  of  the 
S'orthwest  'Territory,  retained  title  to  low-wa- 
ter mark  of  Ohio  nver  on  north  side,  the  state 
of  Kentucky  which  succeeded  to  Virginia's 
rights,  is  entitled  to  land  to  such  mark,  regard- 
less of  changes  in  the  river's  course.— Perks  r. 
McCracken,  184  S.  W.  891. 

In  an  action  where  plaintiff  claimed  title  to 
an  island  and  sand  bar  in  Ohio  river  by  patent 
from  Kentucky,  evidence  held  to  warrant  a 
finding  that  the  island  was  on  south  side  of  north 
low-water  mark,  and  within  borders  of  Ken- 
tucky.—Id. 

ZV.  FISOAIi    MANAGEMENT.    F1TBUO 
DEBT,  AND   SECURITIES. 

^=s>ll9  (Mo.App.)  It  is  a  fundamental  princi- 
ple of  the  law  of  Missouri  that  public  money 
shall  not  be  paid  to  a  private  individual  for 
something  wholly  disassociated  from  the  inter- 
ests of  the  public— State  ex  reL  King  v.  Board 
of  Trustees  of  Firemen's  Pension  Fund  of  Kan- 
sas City,  184  S.  "W.  929. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  snbjects,  see 
the  various  specific  topics. 

n.   GENERAL  AND   SPECIAX  OR  LO- 
CAL   LAWS. 

®=»90(1)  (Tex.Giv.App.)  Rev.  St  1911,  art 
1016,  is  not  a  violation  of  Const,  art.  11,  i  4,  re- 
quiring a  general  law  for  incorporation  of  a  city. 
—Riley  v.  Town  of  Trenton,  184  S.  W.  344. 

m.   SITBJEOTS  AND  TITLES  OF  ACTS. 

®s>l09  (Tenn.)  Acts  1915,  c. -28,  entitled  "An 
act  to  authorize  counties  having  a  population 
of  not  less  than  33,500  nor  more  than  34,000 
to  issue  bonds  for  highway  purposes,"  heU 
valid,  though  neither  title  nor  act  fixed  a  stand- 
ard for  measuring  population  of  counties.— Rig- 
gins  V.  Tyler,  184  S.  W.  860. 
«=II3(3)  (Tenn.)  Pub.  Acts,  .c.  480,  entitled 
"An  act  to  provide  for  the  org'anisation,  admis- 
sion, and  regulation  of  fraternal  beneficiary  as- 
sociations," does  not  violate  Const,  art.  2,  {  17, 
in  that  it  involves  a  plurality  of  subjects  not  ex- 
pressed in  the  title.— Hamilton  Nat.  Bank  ▼. 
Amster,  184  S.  W.  6. 

«=>l  18(1)  (Tex.Cr.AppJ  Title  of  Acts  Slat  lies, 
c.  108, 1  51  (now  Pen.  Code  1911,  art.  691),  Md 
sufficient  to  include  prosecutions  of  insurance 
agents  for  larceny  by  embezzlement  of  premiums 
paid.— Meredith  v.  State,  184  S.  W.  204. 
<S=»I20(4)  (Tenn.)  Acts  1915,  c.  28.  entitled 
"An  act  to  authorize  counties  having  a  popula- 
tion of  not  less  than  33,600,  nor  more  than 
34,000  to  issue  bonds  for  highway  purposes," 
is  not  in  violation  of  Const  art  2,  S  17,  declar- 
ing that  no  bill  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title.-;- 
Rlggins  V.  Tyler,  184  S.  W.  860. 
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«=»I22(1)  (Tex.Oiv.App.)  Act  34  th  L^.  c^  36,  t 
4a,  giving  district  courts  superyisoir  control 
over  school  trostees,  is  not  void  because  not 
expressed  in.  the  preamble. — Jennings  t.  Carson, 
184  S.  W.  562.  ....  ,      . 

V.  BEPEAI..    SUSPENSION,    EXPIRA- 
TION, AND  REVIVAL. 

«=>167(1)  H'ex.Cav.App.)  Where  Revised  Stat- 
ntea  of  1895  and  1911  each  contained  a  repeal- 
ing clause,  a  law  enacted  in  1884  (Oammel's 
Lawa  Tex.,  vrf.  9,  pp.  600-602),  which  was  not 
carried  into  either  Code  or  in  either  case  among 
the  exceptions  to  the  repealing  clause,  was  re- 
pealed.—Anderson  V.  Engler,  1»4  S.  W.  309. 

VI.   CONSTBtrCTION  AND  OPERA- 
TION. 
(A)   General  Bales  ol  Oonatraetlon. 

€=3 1 94  (Ark.)  The  maxim  of  ejnsdem  generis 
is  applied  to  effectuate  the  legislative  intent, 
but  never  allowed  to  defeat  it — Crabtree  v. 
State,  184  S.  W.  430. 

€=>206  (Mo.App.)  In  the  construction  of  stat- 
utes, effect  is  to  be  given,  if  possible,  to  'every 
word,  clause,  and  sentence,  to  make  them  con- 
sistent and  harmonious. — State  ex  rel.  King  v. 
Board  of  Trustees  of  Firemen's  Pension  Fund 
of  Kansas  City.  184  8.  W.  929. 
€=3230  (Ky.)  In  construing  amendments  to  a 
statute,'  such  amendments  are  to  be  treated  as 
having  the  same  effect  as  a  codicil  to  a  will. — 
Gatton  y.  Enseal  Court  of  Daviess  Coimty,  184 
S.  W.  1. 


(D)  Betroaetlve  Operation. 


«=»276(1)  (Tex.av.App.)  Act  March  3,  1913 
(Acts  83d  Leg.  c.  127)  §  4,  amending  Bev.  St. 
1911,   art.    19(^    (Vernon's    Sayles'    Ann.   Civ. 


St.  1914,  art.  1902)  to  provide  that  a  fact  alleg- 
ed in  the  petition,  not  being  denied  by  the 
answer,  shall  be  taken  as  confessed,  being  re- 
medial, is  not  available  on  appeal,  where  re- 
pealed after  the  trial.— Mutual  Film  Corp.  t. 
Morris  &  Daniel,  184  S.  W.  1060. 

VII.  puBAsnro  and  evidence. 

9=9279  (Mo.)  The  laws  of  Congress  are  not  for- 
dgn  laws  that  must  be  pleaded  and  proven  in 
state  courts.— Pipes  v.  Missouri  Pac.  By.  Co., 
184  S.  W.  79. 

®=»279  (Mo.App.)  A  carrier  need  not,  having 
shown  that  the  transaction  was  interstate,  plead 
the  federal  laws  governing  such  transactions. — 
Stubblefleld  v.  St  Louis  &  S.  F.  B.  Co.,  184  S. 
W.  149. 

$=»28l  (Mo.App.)  Where  the  action  or  defense 
immediately  rests  upon  a  foreign  statute,  such 
statute  must  be  pleaded  as  well  as  proved.— 
Davis  V.  McColl.  184  S.  W.  920. 
9=>289  (Mo.App.)  On  the  issue  whether  a 
foreign  state  has  adopted  the  Uniform  Nego- 
tiable Instruments  Law,  it  is  not  error  to  ad- 
mit the  entire  Negotiable  Instruments  Law  of 
such  state,  in  spite  of  the  rule  that  only  the 
applicable  statutes  of  a  foreign  state  should  be 
admitted.— Davis  v.  McColl,  184  S.  W.  920. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 

Amend.   6 1121 

Amend.  14.  J  1 999,  1039 

Art  1,  S  8,  subsec.  3 . . . .  619 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  cb.  104,  24 

Stat  379 149 

1887.  Feb.  4,  ch.  104,  §{  2, 

3,  24  Stat  379,  380. ...  149 
1893,  Feb.  la  ch.  105,  §  3, 

27  Stat  445 274 

1906,  June  29,  ch.  3691,  S 

»..!^>:..^...''^.S49 

1908,  April  22,  di.  149,  i 

l,S6Stat65 79 

1916,  March  4,  ch.  140,  { 

4,  38  Stat  996 426 

COMPILED  STATUTES 
1913. 

8031 , 274 

8664,  8566,  S692 149 

8667-8665   79 
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ARKANSAS. 

CONSTITUTION. 

Art.  "T  I  4 38 

Art.   i,  i  23 461 

Art  19,  S  6 39 

KIBBY'S  DIGEST. 

86  837 

140  431 

209-214 843 

'734  899 

If  1012,  1024 420 

1175  67 

1199.    Amended  by  Laws 
1915,  p.  205 399 


1225 399 

!  1348.  Amended  by  Laws 

1909,  p.  956 431 

I  1349,  1350 431 

1689  407 

1990 834.835 


2008. 


60 

454 

60 

38 

847 

433 

64 


430 

847 

842 

64 

448 


I  2006, 

2386  

2418  

i  2584,  2603 

3098  

3186  

3528  

i  361$.  Amended  by  Lawts 

1906,  p.  126 

i  3648  

i  3902  

3906 

iS  4642-4644  

I  6056,5075 399 

,  5133  459 

i  5149-5154  &52 

5395  407 

6399  399 

6072  44 

{  6093,  6006 32 

6392  33 

{  7083,  7084 845 

7926 427 

7948  424 

LAWS. 

1887,  p.  90 843 

1005,  p.  126 430 

1909,  p.  956 4.S1 

1911,  p.  275 C5 

1911,  p.  298,  |1 51 

1911,  p.  361 845 

1911,  p.  1245.   Bepealed 
by  Laws  1913,  p.  W2. . .  67 

1911,  p.  1245,  I  1. 67 

1911  (Sp.  Sess.^  p.  644. ..  44 
1911  (Sp.  Sess.)  pp.  648, 
554,  561.  563,  565,  §|  4, 
11,17,22,24 44 


1913,  p.  504 835 

1013,  p.  512 67 

1915,  p.  205 399 

1916,  p.  408 460 


KENTUCKT. 

CONSTITUTION. 


14  .. 

157  . 
157a 

158  . 


.1116 
1 


CIVIL  CODE  OF  PRACTICE. 

§  49  880 

I  83   873 

§§  92,  118 372 

i  129  896 

U  340,  342 388 

1  366 1131 

i  367a,  subsec.  5 1131 

i  414  388 

i  424  378 

489 1120 

S  516,  517 1131 

5  518  388 

I  518,  subsec  8 1131 

If  670,756 380 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

I  241     388 

II  243,337 1121 

i  340  1106 

STATUTES  1894. 

}  4436.  Amended  by  Laws 
1898,  ch.  44 892 

STATUTES  1915. 

I  11   894 

I  123  1121 

|§  167-169   372 
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2506  
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2515 
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8760 
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800 
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4308  

4 

lAWS. 
B98.  ch.  44 

892 

MISSOURI. 

CONSTITUTION. 

Art.  2,  §  14 1139 

Art  2,  I  23 96 

Art.  2,  j  28 879 

Art.  2,  I  30 909,  1039 

Art.  4,  I  47 029 

Art.  4,  I  53 1039 

Art.  6,  |§  3,  12 966 

Art.  8,  I  9 .966 

Art,  11,  S  1 975 

Art.  12,  i  1 969 

Art.  12,  I  2 984 

Art  12,  I  5 969 

AMENDMENT  1884 

^(COURTS  OF  APPEALS). 

t  6  960 

I  6  963 

REVISED  STATUTES  1855. 
Oh.  32,  §41 102 

GENERAL  STATUTES  1865. 
<3h.  109,  I  26 102 

REVISED  STATUTES  1879. 
S  692  102 

REVISED  STATUTES  1889. 
I  2419  102 

REVISED   STATUTES  1009. 
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I  2047  1192 
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I  3905 479 
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4495.  Amended  by  Laws 

1911,  p.  193 909 

4550 96,  474 

4713  478 

4901  904 

5199  479 
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5438  995 
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6824  966 

6354  76,  1036,  1158 

6359  921 

7042  909 

7184  943 

7222  lias 
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7372  966 
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7413  920 

|§  7435,  7430 947 

7677  - 486 

7759 151,947 

7760 ,....  947 
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8086  1148 

8221  907 

i  8223  952 

Si  8220,  8233 907 
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90   969 
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1913,  pp.   237,   242,   U  9, 

17   88 


TENKESSEE. 

CONSTITUTION. 

Art.  1,  f  8 6 

Art  2,  1 17 5,  800 

Art  11,  §  8 5 

SHANNON'S  CODE. 

I  1574,  subsccs.  2-4 20 

i  ISre,  1570 20 

4039  27 

4446  9 

6027,   subsec.  4 27 

6462   18 

{§  7619-7622    20 

LAWS. 

1891,  ch.  123 29 

1905,  ch.  480 5 
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1915,  ch.  28 860 
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Art  8.    §   3 180 
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CODE  OF  CRIMINAL  PRO- 
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Arts.  628,  727 605 

Art.  700    193 

Art  791    505 
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Art  748    197 

Arts.  750,  752,  757 200 
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PENAL     CODE     1916. 
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REVISED   STATUTES  1885. 

Arts.  1535,  1537 513 
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Art  1146    716 
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Art.  1986    261 

Art.  1997    294 

Arts.  2461,    2473 276 

Art.  2815 562,  598 
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Art.  3690 276,  633 
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Art.  3982    287 

Art.  4643    1090 

Art  4874a    1094 

Arts.  5621-5623    1096 

Art.  5631 680,  1096 

Art.  5644   1081 

Arts.  6394{-6394j   746 


INDBX-DIOEST 

Art.  6646    1W51 

Art.  6649    680 

Arts.  6748-6763    664 

Art  6866    539 

Art.  7103    1090 

Arts.  7773,  7778 322 

GAMMEL'S   LAWS. 

Volume  4. 

Page  469,  JJ  2,  3,  7 1073 

Volume  9. 
Pages  600-«02 309 

SPBX3IAL  LAWS. 

1003,  ch.  25 689 

1003,  ch.  25,  SI 513,539 

LAWS. 

19m,  ch.  94 •.  188 

1907,  ch.  42,  H  1.  3,  6. . . .  186 


MOT,  ch.  128 200 

19OT.  ch.  123,  SS  4,  6,  16. .  200 

MOe,  di.  27 611 

1909,  ch.  108,  S  51 204 

1911,  ch.  26 217 

1911,  ch.  26,  S§  4,  4a,  8,  10. 
Amended  by  Laws  1916, 

ch.  86 562 

1911,  ch.  44 602 

1911,  ch.  119 350 

1913,  ch.  46 ,180 

1913,  ch.  106,  SS  1,  3 1004 

1913,  ch.  127 732 

1913,  ch.  127,  §4 1060 

1913,' ch.  129 693 

1913,  ch.  129,  §  1 562 

1913,  ch.  136,  I  1 1049 

1913,  ch.  163 355 

1918,  ch.  179 569 

1915,  ch.  36 562 

1915,  ch.  36,  8  4a 882 

1915,  ch.  101 732 

1915    (First   Extra    Sess.) 
ch.  7 331 


STAY. 

See  Action,  «=»69. 

STEALING. 

See  Larceny. 

STENOGRAPHERS. 

See  Mandamus,  ^=>57. 

STIPULATIONS. 

See  Criminal  Law,   ®=>1004;    Damages,  «=» 

78-85. 
«=>I4(4)  (Tex.Civ.App.)  Where  the  parties  in 
an  action  of  trespass  to  try  title  agreed  that  the 
plaintiff  owned  a  certain  named  league,  unless 
ft  was  divested  by  the  claimed  limitation  title 
of  the  defendants,  who  by  their  pleas  expressly 
claimed  only  a  part  of  another  league,  the  plain- 
tiff was  entitled  to  judgment.— Angelina  County 
Lumber  Co.  v.  Hines,  184  S.  W.  596. 
<8=»I4(9)  (Tex.Civ.App.)  Where  parties  agreed 
that  each  might  read  from  records  title  papers 
and  plaintiffs  should  furnish  list  with  book  rc^ 
erences  10  days  before  trial,  and  file  original 
powers  of  attorney,  admission  of  title  papers 
was  not  error,  though  powers  of  attorney  were 
not  produced  until  trial.— Keppler  v.  Texas 
Lumber  Mfg.  Co.,  184  S.  W.  353. 
«=»I8(1)  (Tex.Civ.App.)  StipulaUon,  recited  in 
order  ot  sale,  by  assignee  of  foreclosure  judg- 
ment secured  by  the  mortgagee  of  a  nursery 
company,  held  to  preclude  the  assignee  from  en- 
joining the  sale  or  removal  of  the  nMrsery  stock 
by  the  company's  receiver  after  sale  to  the  as- 
signee.—Colonial  Land  &  Loan  Co.  v.  Joplin, 
181  S.  W.  537. 

«=»I8(6)  rrex.Civ.App.)  A  party's  agreement  to 
admit  a  field  note  would  preclude  him  from 
moving  to  strike  it  from  the  evidence  after  its 
recitab  were  found  to  be  unfavorable  to  him.— 
Crews  V.  Powers,  184  8.  W.  363. 

STOCK. 

See  Corporations,  <S=»78-123. 

STOCKHOLDERS. 

See  Banks  and  Banking,  ^=>47. 

STREET  RAILROADS. 

See  Evidence,  «=»8;   Trial,  <6=>252. 

n.  REGTTI^TION    ANB     OPEBATIOlf. 

«9l  17(5)  (Mo.)  In  an  action  for  the  death  of 
plaintiff's  father  mn  down  by  defendant's  street 
car,    evidence    of    defendant's    negligence    held 


sufficient  to  go  to  the  jury.— Downs  v.  United 
Rys.  Co.  of  St.  Louis,  184  S.  W.  995. 

STREETS. 

See  Municipal  Corporations,  «=»647,  648,  759- 
SZl 

SUBAGENTS. 

See  Brokers,  4=>18,  66. 

SUBLETTING. 

See  Landlord  and  Tenant,  ®=»7e. 

SUBROGATION. 

«=»7(1)  (Ky.)  A  surety  who  has  paid^the  debt 
of  his  principal  is  at  once  subrogatewo  all  the 
rights,  remedies,  securities,  liens,  and  equities 
of  the  creditor  for  the  purpose  ot  obtaining  his 
reimbursement  from  the  principal  debtor. — Bark- 
er v.  Illinois  Surety  Co.,  184  S.  W.  377. 

€s>2l  (Ark.)  A  collector  of  taxes  who  had  been 
requirea  to  pay  the  amount  deposited  by  him  in 
an  insolvent  bank  is  entitled  to  subrogation  to 
the  county's  rights  against  the  banks  stock- 
holders.—Johnson  V.  Wallace,  184  S.  W.  835. 

fi=s>4l(l)  (Ark.)  The  chancery  court,  having  ju- 
risdiction to  assign  dower,  was  the  proper  court 
to  enforce  the  right  of  the  widow  and  adminis- 
tratrix to  subrogation  to  claims  against  the  es- 
tate paid  by  her.— Hicks  v.  Hicks,  184  S.  W. 
416. 

SUBSCRIPTIONS. 

See  Corporations,  «=o78-92. 

SUBSTITUTION. 

See  Novation,  4^5. 

SUMMONS. 

See  Process. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ^5>485. 

SUPPORT. 

See  Divorce,  «s9308,  224. 

SURETYSHIP. 

See  Husband  and  Wife,  ^=»273 ;   Principal  and 
Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  <3=>116-126. 
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SURGEONS. 

See  Pbysiciaiis  and  Surgeona. 

SURVEYS. 

See  Pnblic  Lands,  <8s»175. 

SURVIVING  PARTNERS. 

See  Partnership,  •S=>247,  26& 

SWAMP  LANDS. 

See  Public  Liands,  €=»61. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Depositaries,  <8=>6,  8;  Drains,  «=»68; 
Elections,  ^=>83 ;  Highways,  <S=>125;  Sub- 
rogation, 4=^21. 

I.  NATintE  AMD  EXTENT  OF  POWER 
IN    GENERAXi. 

4=92  (Tex.)  The  sovereign  power  of  the  state 
may  be  exercised  in  the  levy  and  collection  of 
taxes  only  on  condition  they  shall  be  devoted 
to  public  purposes.— Waplea  v.  Merrast,  184  S. 
W.  180. 

tV.  PI.ACE  OF  TAXATION. 

9=3254  (Tenn.)  The  taxation  of  personal  prop- 
erty is  dependent  on  a  domicile  of  the  owner. — 
Denny  v.  Sumner  County,  184  S.  W.  14. 

"DomiflUe"  and  "residence"  are  not  synony- 
mous asVpplied  to  situs  for  taxation;  "domi- 
cile" importing  a  legal  relation  between  a  per- 
son and  a  particular  place,  based  on  actual 
residence  with  intention  to  remain  there. — Id. 

Complainant,  removing  from  his  domicile  of 
origin  in  T.  county  to  S.  county,  and  there  pur- 
chasing a  farm  for  investment  and  intending  to 
stay  only  during^  education  of  his  son,  held  to 
retain  domicile  in  T.  county  for  the  taxation 
of  personalty.— Id. 

VH.  PATBfENT  AND  BEFUMUIHO  OK 
BECOVEBT  OF  TAX  PAID. 

4e9543(6)  (Mo.App.)  A  complaint  in  an  action 
to  recover  paid  taxes  alleging  collection  without 
arrest,  but  under  threat  to  prosecute,  and  that 
unless  paid  "it  was  impossible  for  plaintiff  to 
continue  in  business,"  is  demurrable  as  not 
showing  payment  under  duress. — American  Mfg. 
Co.  V.  Alt,  184  8.  W.  1167,  1160. 


IX. 


SAXiE  OF  LAND  FOB  NONPAT- 
BIENT  OF  TAX. 


®=>642  (Mo.)  An  order  of  publication,  judg- 
ment, and  sale  for  delinquent  taxes,  running 
against  "David"  M.  B.,  did  not  pass  the  title 
of  "Daniel"  M.  B.— Organ  v.  Bunnell,  184 
S.  W.  102. 

An  order  of  publication  in  a  proceeding  for 
delinquent  taxes,  running  against  "J.  R.  and 
the  unknown  heirs  of  J.  R.,  deceased,"  void 
against  J.  R.  because  issued  after  his  death, 
is  valid  against  the  unltnown  heirs  of  J.  R., 
deceased,  to  authorize  the  passing  of  title  by 
a  sheriff's  deed  under  a  judgment  in  rem. — Id.' 
4=9642  (Mo.)  Where  service  was  had  by  publi- 
cation by  initials  instead  of  Christian  name  on 
owners  of  property  to  be  sold  for  delinquent 
taxes,  their  recorded  deed  being  in  their  Chris- 
tian names,  judgment  against  such  owners  held 
void,  though  after  it  was  rendered  and  the  prop- 
erty sold  one  wrote  to  the  sheriff,  signiug  bis 
name  by  initials,  etc.— Todd  v.  Supper,  184  S. 
W.  1143. 


®s>647  (Mo.)  An  order  ol  pvbUc(ition,  judg- 
ment, and  sale  for  delinquent  taxes,  running 
against  "David"  M.  B.,  did  not  pass  the  title  of 
"Daniel"  M.  B.— Organ  v.  Bunnell,  184  S.  W. 

102. 

XI.  TAX  TITI.E8. 

(A)  Title  and  RlshtB  of  Parehwier  at  Tax 
Sale. 

^»734(9  (Mo.)  Where  a  tax  judgment  was 
rendered  jomtly  against  one  deceased  before  the 
suit  was  commenced  and  one  without  title,  a 
sheriff's  deed  under  the  judgment  conveyed  no 
title.— Organ  v.  BunneU,  184  8.  W.  102. 

XII.   FOKFEITXnRES  AND  PENAI.TIES. 

<e=>836  (Aril.)  Act  approved  May  31,  1»11 
(Laws  1911,  p.  861),  held  not  to  repeal  Kirby's 
Dig.  §1  7083,  7084,  by  impUcation,  but  to  pro- 
vide a  penalty  for  dedinqnent  taxes  between  the 
10th  day  of  April  and  the  assessment  of  the 
penalty  under  sections  7083  and  7064.— Martels 
V.  Wyss,  184  S.  W.  848. 

TELEGRAPHS  AND  TELEPHONES. 

See  Oommerce,  4=9lO,  59 ;  Master  and  Servant. 
«=9302. 

n.  BEOmJkTXOK  AND   OPEBATION. 

4=927  (Tex.Civ.App.)  While  tlie  mental  anguish 
doctrine  prevails  in  Texas,  such  damages  cannot 
be  recovered  in  action  for  delay  or  nondelivery 
of  a  telegram  originating  in  a  state  where  such 
damages  are  not  allowed. — Western  Union  Tde- 
graph  Co.  v.  Bailey,  184  S.  W.  51&. 

<S=>37(2)  (Tex.Civ.App.)  Where  a  telegram  is 
addressed  to  a  person  in  care  of  another,  deliv- 
ery by  the  company  to  the  other  relieves  the 
company  from  all  liability.— Western  Union  Tel- 
egraph Co.  V.  Winter.  184  S.  W.  335. 

<S=»38(6)  (Tex.Civ.App.)  A  telegram  delayed  in 
delivery  held  to  charge  the  company  with  notice 
of  addressee's  brother's  death,  and  that  addres- 
see would  probably  desire  to  attend  the  funeral. 
-Western  Union  Telegraph  Co.  v.  Winter,  184 
S.  W.  336. 

Delay  in  delivering  a  tel^ram  held  to  render 
tdegraph  company  liable,  notwidtstanding  ito 
lack  of  knowledge  of  the  place  where  the  funeral 
was  held.— Id. 

<8=»45  (Ark.)  Under  Kirby's  Dig.  $  T&48.  a  mere 
showing  of  telephone  company's  negligence  in 
restoring  connection  after  its  cable  was  burned, 
without  intent  to  refuse  connection  to  plaintiff, 
held  not  to  .entitle  plaintiff  to  recover  the  pen- 
alty.— Southwestern  Telegraph  &  Telephone  Go. 
V.  Fendley,  184  S.  W.  424. 

4=>49  (Tex.Civ.App.)  The  prompt  delivery  of  a 
second  telegram  for  addressee  to  the  person  in 
whose  care  it  was  sent,  who  failed  to  communi- 
cate it  to  addressee,  held  not  to  relieve  the  com- 
pany from  liability  for  delay  in  delivering  a 
former  telegram.— Western  Union  Telegraph 
Co.  V.  Winter,  184  S.  W.  335. 

4=»S4(6)  (Tex.Civ.App.)  A  provision  on  tho 
back  of  a  telegraph  blank,  which  embodied  the 
contract,  limiting  the  company's  liabili^  for 
failure  to  discharge  its  duty  to  a  sum  not  ex- 
ceeding $50,  is  void. — Western  Union  Telegraph 
Co.  V.  Bailey,  184  S.  W.  510. 

iS=368(2)  (Tex.Civ.App.)  Where  plainUff  was 
obliged  to  leave  his  child  in  Chattanooga  to 
travel  to  Te.xas  alone,  because  of  defendant's 
failure  to  transmit  a  wire  requesting  money,  ac- 
cepted by  them  for  transmission  to  Texas,  the 
situation  was  not  productive  of  such  mental 
suffering  proximately  caused  by  defendant's  ntg- 
ligence  as  would  entitle  the  plaintiff  to  recover. 
—Western  Union  Telegraph  Oo.  t.  Sherlin,  184 
S.  W.  810. 
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TENANCY  IN  COMMON. 

See  Logs  and  Logj^ng,  «=»3. 

m.  BXOHTS  ANP  MABIUTIBS  OF 
OOTENANTS  AS  TO  THTRD 
PERSONS. 

<8=!>55(1)  (Ark.)  In  case  of  a  tenancy  in  common, 
where  there  is  a  holding  in  aeveralty,  each  sep- 
arate owner  must  sue  for  his  share  of  the  prop- 
erty.—Louisville,  N.  O.  &  T.  B.  Co.  V.  Jackson, 
184  S.  W.  450.  ^    ,   , 

A  suit  to  recover  entire  amount  of  damages 
for  permanent  injury  to  the  freehold  cannot  be 
instituted  by  one  of  the  tenants  in  common  not 
in  exclusive  occupancy,  and,  where  the  lana 
was  partitioned  in  its  damaged  condition,  the 
other  tenants  retained  their  right  of  action  al- 
ready accrued.— Id. 

TENDER. 

See  Usury,  <S=a9{J. 

«=5>I5(3)  (Mo.)  A  creditor  will  be  estopped  from 
BubsequenUy  urging  an  objection  suppressed  at 
the  time  of  the  tender  against  one  who  relied 
upon  the  implied  waiver  and  failed  to  produce 
le«al  tender.— Smith  v.  Reserve  Loan  Life  Ins. 
Co.,  184  S.  W.  464. 

«=>28  (Mo.)  In  an  action  on  a  life  insurence 
policy,  evidence  that  a  draft  presented  by  a 
telegraph  company  to  the  defendant,  in  payment 
of  I  premium,  would  be  cashed  by  die  local 
tanks,  was  admissible  on  lie  issue  of  t^der. 
-Smith  V.  Eeserve  Loan  liiie  Ins.  Co.,  xm  a. 
W  464 

in  an  action  on  a  Ufe  insurance  poUcy,  evi- 
dence that  the  telegraph  company  drawer  6f  a 
draft  tendered  to  defendant,  kept  sufficient  funds 
in  a  local  bank  to  pay  the  draft,  was  admissible 
on  the  issue  of  tender. — Id. 
«3»29  (Mo.)  In  an  action  on  a  Ufe  insurance 
policy,  evidence  of  an  implied  waiver  by  the  de- 
fendant of  the  production  of  legal  tender  AeW 
sufficient  to  warrant  submitting  to  the  jury  tbe 
ouestion  of  the  validity  of  the  tender^Smith  v. 
ft^ve  Loan  Life  Ins.  Co..  184  S.  W.  404. 

TERMS. 

See  Courts,  ^=>M. 

THEFT. 

See  Larceny. 

THREATS. 

See  Judgment,  ^^388. 

TIE  VOTE. 

See  Elections,  *=238. 

TIMBER. 

See  Logs  and  Log^g. 

TIME. 

See  Adverse  Possession,  «»41;  Appeal  Md 
Error,  «=>338;  Bills  and  Notes.  «=»129,  445, 
Criminal  Law,  «=»573,  801 ;  Execution,  «==► 
833;  Insurance,  <9=»186,  539;  Judgment, 
<g=»153,  860;  New  Trial,  «S:=117;,  Payo^^t, 
ISee;  Sales,  «=»81,  126;  Vendor  and  Pur- 
chaser, «=»75,  78. 

TITLE. 

See  Adverse  PoBaession;  BJectmwjt;  Executors 
and  Administrators,  «=>I67;  Forcible  Entry 
and  Detainer,  <8=»6;  Judgmtaot,  «=»(12; 
Partition,  <^=»109 ;  Pledges,  <g=»21 ;  Quieting 
Title;   Taxation,  «=»734. 


TORTS. 

See  Action,  *s»47;  Damages;  Deatib;  Forcible 
Entry  and  Detainer,  «=t6,  35 ;  Fraud ;  Li- 
bel and  Slander;  Malicious  Prosecution; 
Master  and  Servant,  «=>301-332 ;  Municipal 
Corporations,  <8=>759,  821 ;  Negligence;  Prin- 
cipal and  Agent,  i8=»159;    Venue,  <&=>8. 

TOWNS. 

See  Municipal  Corporations. 

TRANSFER  OF  CAUSES. 

See  Courts,  <3=>487;  Justices  of  the  Peace,  *» 
*=>159,  162;    Trial,  «=>11. 

TRAVELING  SALESMEN. 

See  Principal  and  Agent,  <8=»111. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Railroads,  «s3275-282,  859;   Venue,  <S=>a 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;    Stipulations,  ®=3l4. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=»7  (Tex.Civ.App.)  In  the  absence  of  evidence 
that  one  who  at  one  time  held  title  by  limita- 
tion had  assigned  it  to  the  plaintiffs  specifical- 
ly as  a  part  of  the  plaintiffs'  grant,  his  title  by 
limitation  would  availplaintiffs  nothing.— Cros- 
by V.  Stevens,  184  8.  W.  705. 
€=922  (Tex.Civ.App.)  Answer  of  defendants  in 
trespass  to  try  title,  setting  up  limitations,  with 
appropriate  prayer,  held,  in  the  absence  of  spe- 
cial exceptions,  sufficient  as  a  cross-action.— 
Nunee  v.  McElroy,  184  S.  W.  »31. 

n.  PROCEEDINGS. 

<S=332  (Tex.Civ.App.)  Anegations  in  trespass  to 
try  title  held  an  admission  that  plaintitfs  had 
no  title  to  the  part  of  the  land  described  in 
their  petition  as  claimed  by  defendants.— Dime 
v.  White,  184  S.  W.  1065. 
<JS=>40(4)  (Tex.Civ.App.)  That  a  deed  by  a  town 
to  which  land  had  been  granted  included  only  to 
a  certain  line  is  not  conclusive  that  the  deed  to 
the  town  was  of  the  same  extent,  although  it 
may  be  evidence  to  that  effect.— Crosby  v.  Stev- 
ens, 184  S.  W.  705. 

®=40(6)  (Tex.Civ.App.)  Field  note  book  admit- 
ted by  agreement  of  parties,  so  far  as  it  relatwi 
to  certain  surveys,  should  have  been_  consid- 
ered by  the  court  in  passing  on  the  issues.— 
Crews  V.  Powers,  184  S.  W.  363. 
iS=»41(l)  (Tex.Civ.App.)  Where  plaintiffs  intro- 
duced a  patent  to  the  heirs  of  one  deceased  and 
deeds  from  certain  persons  of  the  same  name, 
but  made  no  showing  that  such  persons  were  the 
heirs  of  deceased,  and  the  deeds  did  not  so  re- 
cite, they  failed  to  deraign  title  from  the  sov- 
ereignty.—Sweeten  V.  Taylor,  184  S.  W.  693. 

Alere  evidence  of  prior  possession  without 
proof  of  title  from  the  sovereignty  or  that  the 
parties  claimed  under  a  common  source  will  not 
warrant  judgment  for  plaintiffs.^Id. 
«=»4I(1)  (Tex.Civ.App.)  Evidence  held  to  sup- 
port the  finding  of  the  jury  that  plaintiffs,  in 
trespass  to  try  title,  had  no  title  to  the  land  in 
question,  since  it  was  not  included  within  the 
crant  under  which  they  specifically  claimed.— 
Crosby  V.  Stevens,  184  S.  W.  705. 

Evidence  held  to  support  a  judgment  for  the 
defendants  in  trespass  to  try  title,  where  there 
was  no  evidence  that  it  was  physically  impossi- 
ble for  the  land   to  have  been  located  as  the 
'  jury  found  it  was.— Id.  ^^^^^^ 
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<8=>4I(2)  (Tex.Clv.App.)  Where  plaintiffs  de- 
raign  title  from  two  persons,  and  defendants 
from  only  one  of  them,  plaintiffs  did  not  show 
the  parties  claimed  from  a  common  source ; 
there  being  no  proof  of  the  interest  of  their 
grantors.-isweeten  v.  Taylor,  184  S.  W.  693. 

«=>44  (Tex.Civ.App.)  Where  plaintiff's  title  de- 
pended on  whether  an  early  grant  included  the 
land  claimed,  and  the  boundary  of  the  grant 
was  the  north  bank  of  a  river,  it  was  not  error 
to  submit  to  the  jury  the  special  issue  whether, 
at  the  time  of  the  grant,  the  land  claimed  by 
plaintiSs  was  on  that  side  of  the  river,  either 
m  whole  or  in  part. — Crosby  v.  Stevens,  184  S. 
W.  705. 

In  trespass  to  try  title,  the  burden  being  up- 
on the  plaintiffs,  if  their  evidence  was  insuffi- 
cient, clearly  to  establish  title,  the  jury  might 
disregard  it  altogether,  and  therefore  submission 
of  the  sufficiency  of  evidence  was  proper  wheth- 
er defendants  introduced  any  evidence  or  not. 
—Id. 

«=945(1)  (Tex.Civ.App.)  Refusal  of  instruction 
on  sufficiency  of  evidence  as  to  line  of  old  grant 
held  not  erroneous,  where  giving  it  would  have 
nullified  the  issues  submitted  and  would  have 
been  contrary  to  the  evidence  in  the  cause. — 
Crosby  v.  Stevens,  184  S.  W.  705. 

An  instruction,  in  trespass  to  try  title  to  land 
alleged  to  be  part  of  an  old  grant,  that  the  jury 
should  consider  only  the  boundary  as  existed  at 
the  time  of  the  grant  was  not  erroneous,  as  it 
left  the  jury  free  to  determine  where  the  bound- 
ary was. — Id. 

Requested  instructions,  in  an  action  to  quiet 
title,  which  would  call  for  a  general  verdict, 
held  properly  refused,  a  general  verdict  in  such 
action  not  being  proper,  in  view  of  submission 
of  special  interrogatories. — Id. 

TRIAL 

See  Continuance;    Costs;    Criminal  law,  «=» 
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For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

I.   NOTICX:  ox*  TRIAI.  AND  FBELIMI- 
NAR7  PROCEEDnrOS. 

«=5>5  (Ky.)  Under  Civ.  Code  Prac.  $  366,  and 
section  3(j7a,  subsec.  5,  held,  that  submission  of 
action  in  equity  and  judgment  rendered  on  peti- 
tion and  cross-petition  was  premature  and  un- 
authorized.— Jones  V.  Hazard  Dean  Coal  Co., 
184  S.  W.  1131. 

n.  SOCKETS,  USTS.  AND   CALEN- 
DARS. 

®=»M(2)  (Ky.)  An  action  to  recover  wages 
and  expenses  and  a  share  of  the  profits  of  the 
business  should  be  transferred  to  equity  and  re- 
ferred to  a  commissioner. — Wickliffe  Mfg.  Co. 
V,  Wilson.  184  S.  W.  386. 


III. 


COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 


®=>29(2)  (Ark.)  Where  it  was  in  dispute  wheth- 
er corporation's  treasurer  had  authority  to  bind 
it,  court's  remarks  concerning  effect  of  contract 
signed  by  him,  held  contrary  to  Const,  art.  7, 
i  23,  and  improper  and  highly  prejudicial.— Roe 
Rice  &  I^and  Co.  v.  Strobhart,  184  S.  W.  461. 

rv.  RECEPTION  OF  EVIDENCE. 

(A)  Introdnction.  Offer,  and  Admission  of 
Evldenco  In  General. 

4=>39  (Mo.App.)  In  action  on  contractor's  bond 
for  materials  furnished  to  and  used  by  con- 
tractor with  city,  held  on  the  pleadings  and  evi- 
dence that  the  contract  was  properly  proved 
and  Introduced  in  evidence. — City  of  St  Louis 
V.  McCuUy  Const  Co.,  184  S.  W.  939. 


(B)  Order    of    ProoI>    Rebnttal,    »nd    Bo- 

open  Ins  Cnae. 

9=s>66  (Mo.App.)  A  case  can  be  reopened  and 
further  evidence  received  only  by  consent  of  the 
court— McKemde  Carpet  Co.  v.  Letfler,  184  S. 
W.  905. 

(C)  Objeetlona,  Motions  to  Strike  Oat,  and 

Bxeeptlona. 

®=»75  (Mo.App.)  Where  counsel  for  defendant 
receiver  testified  without  objection  that  railroad 
company  was  then  in  the  hands  of  a  receiver, 
proof  receiver  had  been  appointed  before  the 
cause  of  action  arose  held  not  objectionable  on 
ground  record  was  best  evidence. — ^Bowden  v.  St 
Louis  &  S.  F.  R.  Co.,  184  S.  W.  1174. 
<e=>85  (Tex.Civ.App.)  Where  defendant  railroad 
company  offered  witness'  written  statement 
partly  competent  and  partly  incompetent,  ex- 
clusion on  plaintiff's  objection  held  not  error.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Wash- 
bum,  184  S.  W.  580. 

It  is  not  error  to  admit  partly  competent  and 
partly  incompetent  evidence  over  objection  to 
the  whole. — Id. 

®=985  (Tex.Civ.App.)  An  objection  to  evidence 
admissible  in  part  should  separate  the  admis- 
sible evidence  from  that  which  is  inadmissible. 
— Briggs-Weaver  Machinery  Co.  v.  Pratt  184 
S.  W.  732. 

^:»85  (Tex.Civ.App.)  An  assignment  complain- 
ing of  the  overruling  of  an  objection  to  the  evi- 
dence, presents  nothing  for  review,  where  the 
evidence  was  in  part  admissible.— CJlebome  Pea- 
nut &  Products  Co.  V.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas,  184  S.  W.  1070. 

V.  ARGUMENTS  AND  OONDUOT  OF 
COUNSEL. 

€=9 1 09  (Mo.App.)  In  forcible  entry  and  detain- 
er, the  opening  statement  of  plaintiff's  counsel 
that  he  heard  an  attorney  advise  plaintiff  as  to 
the  title,  and  that  plaintiff  relied  thereon,  was 
improper.— Underwood  v.  City  of  Caruthersville, 
184  S.  W.  486. 

®=>109  (Mo.App.)  Where  statements  of  plain- 
tiff's counsel  in  opening  amount  to  admissions 
of  fact  the  existence  of  which  precludes  a  re- 
covery, the  court  is  justified  in  granting  a  non- 
suit—Wonderiy  v.  little  &  Hays  Inv.  Co., 
184  S.  W.  1188. 

€=>l  15(5)  (Mo.App.)  Sustaining  objections  to 
argrument  of  counsel  that  his  client  was  "let 
out"  of  a  former  proceeding  in  which  the  action 
was  dismissed  as  to  him  is  not  error,  especially 
where  counsel  actually  succeeds  in  making  con- 
siderable argument  of  this  character.— <iardiner 
V.  McPike,  184  S.  W.  956. 

€=>I25(1)  (Ky.)  In  a  servant's  action  for  in- 
juries, statements  of  plaintiff's  counsel  held  in- 
sufficient to  justify  reversal  on  the  ground  of  im- 
proper argument — Chesapeake  &  O.  Ry.  Co.  v. 
Witte,  184  S.  W.  1128. 

<^»I27  (Mo.App.)  In  a  servant's  action  for  in- 
juries, attorneys  should  refrain  from  mentioning 
employers'  liability  insurance,  where  it  affirma- 
tively appears  that  the  defendant  master  did  not 
have  such  insurance. — Hayes  v.  Berry,  184  S. 
W.  013. 

9=9 1 33(2)  (Tex.Civ.App.)  Statement  in  opeain« 
argument  that  plaintiff  could  not  scour  country 
for  witnesses  as  had  defendant  corporation  to 
bolster  up  unjust  claim  held  not  error,  where 
withdrawn  from  jury  with  instruction  not  to 
cnnsider.-^Houston  Oil  Co.  of  Texas  v.  Jones. 
184  S.  W.  611. 

VL  TAKING  OABE  OR  QUESTION 
FROM  JURY. 

(A)   dneatlona  of  I<avr  or  of  Vaot  in  Oea- 
eral. 

©=136(3)  (Mo.App.)  In  an  action  by  the  buyer 
of  a  motion  picture  theater  against  the  seller, 
vihere  such  seller  concedes  that  he  had  no  right 
to  assign  his  leaae,  the  court  will  not  place  & 
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strict  le^al  constrnction  npon  Its  terms  and  in- 
atruct  that  as  matter  of  law  there  were  no  re- 
strictions upon  the  seller's  right  to  transfer. — 
Harmon  v.  DiclcerBon,  184  S.  W.  139. 
«=>I39(1)  (Tex.Civ.App.)  Where  there  is  any 
evidence  about  which  reasonable  minds  may  dif- 
fer, the  issue  is  for  the  jury.— Mann  v.  Bell, 
1&4  S.  W.  320. 

€=»I39(1)  (Tex.Civ.App.)  YHiere  evidence  was 
euflicient  to  raise  the  issne  of  defendant's  negli- 
gence, it  was  not  error  to  refuse  peremptory 
charges.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Washburn,  184  S.  W.  580. 
€=>I39(1)  (Tex.Civ.App.)  To  authorize  the  court 
to  talte  a  material  question  from  the  jury,  the 
evidence  must  be  of  such  a  character  that  there 
is  no  room  for  ordinary  or  reasonable  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from  it. 
— Luten  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
184  S.  W.  79a 

(B)  Demnrrer  to  Bvtdenee. 

€=»I56(2)  (Mo.  App.)  Evidence  on  demurrer 
thereto  most  be  viewed  in  the  lieht  most  favor- 
able to  plaintiff.— Marshall  v.  United  Jtys.  Co. 
of  St.  Louis,  184  S.  W.  159. 

VII.  nCSTBUCTIONS  TO  JUBT. 

(Aj  Province  of  Court   and  Jnrr   In   aen> 
ernl. 

«=»I9I(1)  (Tex.Civ.App.)  Material  facts  con- 
troverted by  the  evidence  should  not  be  assumed 
in  the  charge.— Snaman  v.  Lane,  184  S.  W.  3(>6. 
^=3193(1)  (Tex.Civ.App.)  Instruction,  in  action 
to  quiet  title,  held  not  improper  for  indicating 
what  the  findings  of  the  jury  should  be. — Cros- 
by V.  Stevens,  184  S.  W.  7()5. 
$S3 194(1)  (Tei.Civ.App.)  A  requested  instruc- 
tion which  was  on  the  wcisht  of  the  evidence 
was  properly  refused. — Galveston,  11.  &  S.  A. 
Ry.  Co.  V.  Moses,  184  S.  W.  327. 
«=»  194(10)  (Tex.Civ.App.)  Instruction,  in  an 
action  to  quiet  title  on  iasye  of  mistake  in  old 
plat,  held  not  on  the  weisht  of  evidence,  but 
proper  submission  of  the  issues. — Crosby  v. 
Stevens.  184  S.  W.  705. 

«=»I94(13)  (Tex.Civ.App.)  Instruction  on  right 
of  the  holder  of  an  option  to  purchase  land  to 
have  proceeds  of  sales  to  other,  persons  applied 
to  his  debt  held  not  on  the  weight  of  evidence. 
—Lester  v.  Ilutson,  184  S.  W.  2(i8. 

Instruction,  in  action  by  optionee  on  con- 
tract of  sale,  held  not  on  tb«.  weight  of  eviaence. 
— Id. 

^=»  194(17)  (Tenn.)  In  statutory  action  for 
damages  for  negligent  killing  of  plaintiff's  hus- 
band on  defendant's  track,  requested  instruction 
as  to  effect  of  deceased's  contributory  negligence 
in  entering  on  track  without  stopping  to  look  or 
listen,  etc.,  held  properly  refused  as  invading  the 
province  of  the  jury. — Middle  Tennessee  R.  (Jo. 
V.  McMillan,  184  S.  W.  20. 
<^=>I94(10)  (Tex.)  Charge  that  burden  is  on  de- 
fendant of  showing  assumption  of  risk  by  pre- 
ponderance of  evidence,  no  matter  by  which 
side  adduced,  to  be  considered  in  its  entirety, 
held  not  objectionable  as  invading  province  of 
jury.— Rarnhart  v.  Kansas  City,  M.  &  O.  Ry. 
Co.  of  Texas,  184  8.  W.  176. 
^»I99  (Mo.App.)  In  suit  on  an  account  stated 
for  installing  heating  apimratus  in  which  de- 
fendant counterclaimed  for  defective  perform- 
ance, an  instruction  on  damages  under  defend- 
ant's counterclaims  held  erroneous  as  substi- 
tuting the  opinion  of  the  jury  for  established 
rules  of  law.— Niebaus  v.  Oillanders,  184  S.  W. 
940. 

(B)   Necessity   and  Sabject-Matter. 

4=>2I3  (Tex.Civ.App.)  In  a  suit  against  a  rail- 
road for  a  death,  where  the  case  was  submit- 
ted on  special  issues,  the  refusal  of  n  charge,  em- 
bodying a  declaration  of  law  which  could  only 


be  applied  by  tbe  coort  to  the  facts  found,  and 
could  have  been  of  no  material  aid  to  the  jury  in 
determining  the  questions  of  fact  submitted,  was 
proper.— Missouri,  K.  &  T.  Ry.  Co.  of  T«as  v. 
Norris,  184  S.  W.  261. 

®:32I3  (Tex.Civ.App.)  Where  evidence  on  an 
issue  was  uncontradicted,  the  refusal  to  in- 
struct on  the  issue  was  not  error;  the  court 
treating  it  as  a  matter  of  law.— Cattlemen's 
Trust  Co.  of  Ft  Worth  v.  Pruett,  IM  S.  W. 
716. 

(C)   Form,    Retinlaltes,    and    Sufllcleney. 

^19229  (Tei.Civ.App.)'In  suit  for  damages  to 
a  shipment  of  cattle,  instruction  repeating  all 
the  issues  of  negligence  already  submitted  in 
preceding  instructions  gave  undue  emphasis  to 
those  issues. — St  IajuIs  Southwestern  Ry.  Co.  of 
Texas  v.  Kerr,  184  S.  W.  lOSa 
^=>240  (Te.T.C)iv.App.)  Instruction  in  action 
by  optionee  on  contract  of  sale  held  not  argu- 
mentative.—Lester  V.  Hutson,  184  S.  W.  268. 

(D)   Applieablllty    to    Pleadinars    and    IQvt- 
dence. 

«=»25l(3)  (Tex.Civ.App.)  Where  contributory 
negligence  of  plaintiff  was  not  pleaded,  the  mat- 
ter should  not  be  submitted  in  the  charge. — In- 
ternational &  G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W. 
229. 

^=»25l(3)  (Tex.Civ.App.)  In  suit  for  damages 
to  shipment  of  cattle,  defendant,  under  general 
denial  of  its  negligence,  held  entitled  to  instruc- 
tion that  no  damages  could  be  recovered  for 
injuries  due  to  the  inherent  nature  or  proper  vice 
of  the  animals. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Kerr,  184  S.  W.  1058. 
«=>252(2)  (Tex.Civ.App.)  In  an  acUon  against 
a  street  railroad  company  for  |)er8onal  injuries, 
testimony  of  17  claims  by  plaintiff's  relatives 
against  defendant  and  that  plaintiff  witnessed 
a  release  in  one  suit  will  not  justify  a  charge 
on  conspiracy  to  fabricate  clnima.— San  Antonio 
Traction  Co.  v.  Cox,  184  S.  W.  722. 
®=»252(5)  (Tex.Civ.App.)  In  an  action  for  per- 
sonal property  claimed  not  to  have  been  includ- 
ed in  contract  of  sale,  charge  that  defendant,  in 
reconvention,  might  recover  a  stove,  was  prop- 
erly refused,  where  without  any  support  in  the 
eiidence.— James  v.  Doss,  184  S.  W.  023. 
€=»252(7)  (Tex.Civ.App.)  In  suit  for  damages 
to  shipment  of  cattle,  where  there  was  no  evi- 
dence of  a  want  of  care  in  loading,  an  instruc- 
tion that  a  want  of  care  would  be  neglisence  was 
without  support  in  the  evidence. — St.  Ix>ui8 
Southwestern  Ry.  Co.  of  Texas  v.  Kerr,  184  S. 
W.  1058. 

$=>252(9)  (Ark.)  In  action  for  damage  from 
surface  waters  consequent  upon  railroad's 
change  of  grade  of  roadbed,  instruction  that, 
if  the  damage  resulted  from  cit.v's  failure  to 
maintain  the  street,  defendant  was  not  liable, 
held  properly  refused  where  there  was  no  evi- 
dence of  city's  failure.— Louisville,  N.  O.  &  T. 
R.  Co.  V.  Jackson.  184  S.  W.  450. 
€=252(10)  (Tex.Civ.App.)  In  an  action  for  in- 
juries, where  the  plaintiff  was  earning  the  same 
amount  after  as  he  had  earned  prior  to  the  in- 
juries, and  there  was  no  evidence  that  his  earn- 
ing capacity  had  been  affectp<l,  the  submission 
of  the  issue  whether  plaintiff's  future  earning 
capacity  had  been  impaired  was  error.— San 
Antonio  Traction  Co.  v.  Cox.  184  S.  W.  722. 
^=>252(14)  (Mo.)  Where  there  was  no  evidence 
of  collusion  between  insurer's  agents  and  insur- 
ed, held  that  modification  of  instructious  as  to 
waiver  was  not  reversible  error. — Gold  Issue 
Min.  &  Mill.  Co.  v.  Pennsjivania  Fire  Ins.  Co. 
of  I'hiladelphia,  184  S.  W.  999. 

«=»253(1)  (Tex.Civ.App.)  In  a  suit  for  damages 
to  shipment  of  cattle  based  on  allegations  of  neg- 
ligence in  several  respects,  instruction  submit- 
ting the  converse  of  the  theories  on  which  plain- 
tiff was  to  recover,  omitting  one  of  the  issues  of 
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negligence,  was  enoneouB.— St  Loais  South- 
western By.  Co.  of  Texas  v.  Kerr,  184  S.  W. 
1058. 

<S=>253(4)  (Ark.)  In  an  action  for  carrying 
plaintiff  beyond  junction  where  she  was  to 
change  cars,  instraction  held  erroneous  as  ig- 
noring the  real  issue  as  to  whether  the  an- 
nouncement of  a  necessity  for  a  change  had 
been  made.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Keedham,  184  S.  W.  4T. 

(B)  Reqneata   or   Prarers. 

«=>256(2)  (Ar]£.)  It  Is  the  duty  of  counsel  to 
ask  correction  of  an  ■incorrect  instruction. — 
Wisconsin  &  Arkansas  Lumber  Co.  v.  Irons,  184 
S.  W.  456. 

*=»258(2)  (Mo.App.)  Where  two  or  three  in- 
structions would  have  adequately  presented  de- 
fendant's defense,  but  defendant  requested  a  dos- 
en,  the  trial  court  might  properly  refuse  them 
on  the  ground  of  their  length. — Cutts  v.  Davi- 
son, 184  S.  W.  921. 

^s>260(l)  (Ark.)  The  court  is  not  required  to 
give  all  of  the  instructions  which  correctly  de- 
clare the  law,  but  the  instructions  are  sufficient 
if,  taken  as  a  whole,  they  fairly  and  clearly 
present  the  law  applicable  to  the  theories  of 
the  parties  on  which  they  have  offered  compe- 
tent evidence. — Weatherly  v.  Stane,  184  S.  W. 
41. 

^=>260(1)  (Mo.App.)  A  request  covered  by  giv- 
en instructions  was  properly  refused. — Hawking 
V.  City  of  Independence,  184  S.  W.  927. 
<8=»260(1)  (Tenn.)  The  refusal  of  requested  in- 
structions was  not  error,  where  the  substance 
thereof  was  contained  in  other  instructions  giv- 
en at  the  instance  of  the  same  party. — Middle 
Tennessee  R.  Co.  v.  McMillan.  184  S.  W.  20. 
«=>260(1)  (Tei.Cav,App.)  Charges  need  not  be 
repeated.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Norris,  184  S.  W.  261. 

®=>260(1)  (Tex.Civ.App.)  A  requested  instruc- 
tion fully  covered  in  one  given  was  properly  re- 
fused, especially  where  the  one  given  came  near- 
er being  the  law  than  the  one  refused. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Moses,  184  S.  W.  327. 
<8=s>260(l)  (Tex.CSv.App.)  The  refusal  of  re- 
quests covered  by  the  enarees  given  is  not  error. 
— <!lebume  Peanut  &  Products  Co.  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  1070. 
<8=»260(8)  (Tex.Civ.App.)  In  a  servant's  action 
for  injuries,  where  the  court,  in  its  main  charge, 
instructed  on  the  burden  of  proof,  the  refusal 
to  give  a  special  charge  on  the  subject  was  not 
ewoneous.- Texas  &  P.  Ry.  Co.  v.  Griffin,  184 
S.  W.  305. 

In  a  servant's  action  for  injuries,  where  the 
court  failed  to  submit  certain  states  of  fact  as 
a  basis  of  liability  in  his  main  charge,  the  re- 
fusal of  special  charges  directing  that  they  could 
not  find  tor  plaintias  upon  such  states  of  fact 
was  proper.— Id. 

(G)  Conatrnetloai  and   Operation. 

<8=»296(1)  ^ex.CiT.App.)  Where  it  was  stipu- 
lated that  libelous  charge  of  murder  was  untrue 
except  as  to  fact  of  killing,  a  charge  that  article 
was  libelous,  false,  untrue,  and  unauthorized 
was  not  error,  where  court  further  charged  that 
defendant  had  legal  right  to  publish  fact  of 
killing.— Houston  Chronicle  Pv'     ~  "   ' 


184  S.  W.  669. 


Pub.  Co.  V.  Quiun, 


Vin.    CTTSTODT.    CONSUOT,   AND   DE- 
LIBERATIONS  OF  JITBT. 

^=:>304  (Tex.Civ.App.)  It  is  not  improper  con- 
duct for  a  juryman  to  remark  to  the  jury  that 
he  had  friends  on  both  sides,  and  therefore 
wanted  the  ballot  to  be  secret,  where  it  did 
not  appear  that  the  verdict  was  in  any  way  im- 
proper.—Crosby  V.  Stevens,  184  S.  W.  705. 
®=53 1 1  (Tex.Civ.App.)  During  deliberations  as 
to  alleged  false  representations,  the  statement 
of  one  juror  to  the  others  of  his  linowledge  of 
a    "bogus    check   law,"    as    bearing    upon    the 


deliberatioiis.  which  statement  probably  influ- 
enced the  jury,  is  conduct  necessitating  r»- 
versaL— Pridgen  v.  Cook,  184  S.  W.  713. 

IX.  VEBDIOT. 
(A)   General  Verdlet. 

(3=>323  (Tex.Civ.App.)  Where  a  Jury  of  11  is 
agreed  upon,  it  is  not  necessary  that  each  ot 
the  11  sign  the  verdict,  b^t  the  signature  of 
the  foreman  alone  is  sufficient— Cro&y  v.  Ste- 
vens, 184  S.  W.  705. 

Where  all  the  members  of  the  jury  in  open 
court  adcnowledged  that  the  verdict  returned 
was  their  verdict,  signature  by  all  of  them  was 
unnecessary. — Id. 

«=>344  (Tex.Civ.App.)  The  verdict  of  the  jury 
cannot  be  impeached  by  affidavits  or  evidence 
of  the  jurors  ttiat  there  was  a  mistake  of  &ct 
entering  into  the  verdict-<Jrosby  v.  Stevens, 
184  S.  W.  705. 

(B)   Special  InteiroKatories  and  Flndinsa. 

®=3348  (Tex.Civ.App.)  Where  the  case  is  sub- 
mitted upon  special  issues,  it  is  improper  to 
submit  a  special  charge  calling  for  a  general 
verdict— Worden  v.  Kroeger,  184  S.  W.  583. 
®:»350(1)  (Tex.Civ.App.)  In  a  suit  against  a 
railroad  for  a  death,  the  refusal  of  an  issue  as 
to  which  neither  an  affirmative  nor  a  negative 
answer  would  have  relieved  the  rood  from  lia- 
bility was  proper.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  t.  Norris,  184  S.  W.  261. 
$39350(2)  (Tex.Civ.App.)  Requested  special  is- 
sues embodying  inquiries  as  to  mere  matters  of 
evid^ice  bearing  upon  the  issues  to  be  deter- 
mined are  properly  refused.— Ft  Worth  &  D.  C. 
Ry.  Co.  V.  Hapgood,  184  S.  W.  1075. 
^=>350(4)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  oral  contract,  where 
defendant  pleaded  his  employment  under  a 
written  contract,  refusal  to  submit  defendant's 
requested  special  issne  as  to  whether  defendant 
mailed  a  contract  ,to  plaintiff,  which  was  im- 
material, was  not  error,  though  its  material 
special  issue  as  to  acceptance  of  such  contract 
should  have  been  submitted. — Briggs-Weaver 
Machinery  Co.  v.  Pratt  184  S.  W.  732. 
€=s>35l(6)  (Tex.Civ.App.)  In  salesman's  action 
for  compensatian  under  an  oral  contract  error 
in  refusing  to  submit  defendant's  requested  spe- 
cial issue  as  to  the  contract  under  which  plain- 
tiff was  employed  held  not  error,  where  such 
issue  was  covered  by  an  interrogatory. — Brigga- 
Weaver  Machinery  Co.  v.  Pl-att  184  S.  W. 
732. 

€=»352(1)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  alleged  oral  contract 
where  defendant  pleaded  employment  under  a 
written  contract,  formal  presentation  of  issues 
reciting  the  terms  of  the  oral  conti^ct  and 
omitting  the  terms  of  the  written  contract  held 
not  confusing  or  misleading. — Briggs-Weaver 
Machinery  Co.  v.  Pratt  184  S.  W.  ISZ. 
®=>352(1)  (Tex.Civ.App.)  Defendants'  plea  of 
privilege  being  the  single  issue  of  fact  the 
charge,  general  in  form,  which  involved  only 
such  single  issue  of  fact  ^as  sufficient  as  a 
submission  of  the  case  on  special  issues,  and  the 
jury's  verdict  for  plaintiff  determined  such  single 
issue  for  defendants. — Texas  Grain  &  Elevator 
Co.  V.  Dyer,  184  S.  W.  1049. 
€=>352<1)  jTex.C5v.App.)  A  special  verdict  must 
directly,  fairly,  and  fully  submit  to  the  jury  ma- 
terial issues,  and  be  sufficiently  certain  to  stand 
as  a  final  decision  of  the  special  matters  with 
which  it  deals.— Missouri,  K.  &  T.  Hy.  Co.  of 
Texas  v.  Pace,  184  S.  W.  1051- 

€s>362(6)  (Tex.Civ.App.)  In  an  acti(Mi  for  mis- 
representations in  effecting  a  sale  of  lands,  the 
submission  to  the  jury  as  to  what  purpose  and 
to  what  extent  water  was  ^aranteed  by  the 
vendor  in  n  single  special  issue  held  not  er- 
roneous.— Zavala  Land  &  Water  Co.  v.  TU- 
bert  184  S.  W.  523. 


Digitized  by 


Google 


129S 


TNDBX-DIOEST 


VMidoT  and  Pnroluuev' 


«=>3S2(I9)  (T«z.Oiv.App.)  Special  issaea  sabmit- 
ted  to  the  jury  though  they  be  leading  questions 
are  not  improper,  where  they  do  not  in  any  man- 
ner suggest  the  answer  expected,  but  merely 
call  for  an  unequivocal  answer. — International  & 
Q.  N.  By.  Co.  V.  liOgan,  184  S.  W.  301. 
4=9357  (Tez.Giv.App.)  In  action  for  injuries 
to  land  by  water  seeping  through  defendants' 
embankment,  where  court  submitted  issue  as  to 
value  of  land  after  acts  complained  of,  the  an- 
swer, "Mo  immediate  market  value  for  agri- 
cultural purposes,"  will  not  sustain  judgment 
on  theory  that  its  value  was  entirely  destroyed. 
—Indiana  Co-oi».  Canal  Co.  ▼.  Gray,  184  S.  W. 
242. 

(S=>362  (Tex.Clv.App.)  Under  Rev.  St  1911, 
art.  1985,  providing  that  on  appeal  an  issue 
not  submitted  nor  requested  shall  be  deemed  as 
found  by  the  court  so  as  to  support  the  judg- 
ment, provided  there  is  evidence  to  sustain  such 
finding,  error  cannot  be  predicated  on  the  in- 
sertion of  findings  by  the  court  in  addition  to 
those  of  the  jury,  which  were  necessary  to  the 
judgment— Crosby  t.  Stevens,  184  S.  W.  706. 

TROVER  AND  CONVERSION. 

See  Embeszlement  ^=>14. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See   Limitation    of   Actions,    «=s>103;     Public 
Lands,  «=»177 ;   Wills,  «=>674. 

X.  OKEATION,  EXISTENCE.  AlfD  VA- 
XXUITV. 

(B)  ReaalHnK  Tmata. 

«s>89(l)  (Mo.)  In  a  suit  to  establish  a  result- 
ing trust  in  land,  part  of  purchase  price  of 
which  was  paid  by  the  grantee's  father,  evidence 
held  to  show  a  gift— Bunnell  v.  Zinn,  184  S. 
W.  1154. 

4=989(5)  (Mo.)  Strong,  unequivocal,  and  con- 
vincing jproof  is  required  to  establish  a  resulting 
trust— HunneU  v.  Zinn,  184  S.  W.  1154. 

UNITED  STATES. 

See  Attorney  and  Client,  <S=s>148;   Courts,  4=» 
97 ;   Limitation  of  Actions,  <S=9ll. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer.  • 

USURY. 

X.  VSVRXOirs  OONTBAOTS  AND 
TRANSACTIONS. 

(A.)   Nature  and  TaltdltT-. 

4=>50  (Mo.App.)  That  a  method  of  calculating 
interest  is  customary  is  no  defense  if  by  such 
method  more  than  the  legal  rate  is  charged. — 
Bank  of  Willow  Springs  v.  Utterman,  184  S. 
W.  1171. 

(B)  KfKltta  and  Remedies  of  Parties. 

♦»95  (Mo.App.)  Under  Kev.  St  1909.  §  7184, 
a  petitioner  in  eciuity  to  recover  stock  pledged 
to  secure  a  usurious  loan  need  not  tender  pay- 
ment.—Smith  V.  Becker,  184  S.  W.  943. 
4=9 1 13  (Mo.App.)  The  intent  to  charge  usury 
is  presumed  from  an  intentional  charging  of 
more  than  the  legal  rate.— Bank  of  Willow 
Springs  v.  Utterman,  184  S.  W.  1171. 
4=9 1 17  (Ark.)  In  an  action  to  foreclose  a  mort- 
gage, evidence  held  insufficient  to  sustain  the 
plea  of  usury  as  to  the  notes  representing  the 
secured  debt — Chambers  v.  Cunningham,  184  S. 
W.  49. 


4=9(17  (Mo.App.)  Evidence  that  interest  at  8 
per  cent,  was  calculated  for  93  or  92  days  on 
several  90-day  extensions  held  to  show  usury.^ 
Bank  of  Willow  Springs  t.  Utterman,  184  S. 
W.  117L 

(O)  RtKhta  and  Remedlea  of  Third  Per- 
■oaa. 

4:3129  (MaApp.)  The  assignee  of  property 
pledged  to  secure  a  loan  can  raise  the  question 
of  usury.— Smith  v.  Becker,  184  S.  W.  943. 

VACATION. 

See  Judgment,  4=9143-173,  342,  388. 

VACCINATION. 

See  Schools  and  School  Districts,  4=>158. 

VALUE. 

See  Courts,  4=9231;   Evidence,  4=>142,  474. 

VARIANCE 

See  Pleading,  4=9387. 

VENDOR  AND  PURCHASER. 

See  Evidence,  $=>450,  461;  Execution,  4=9 
268;  Executors  and  Administrators,  4=>1S7; 
Frauds,  Statute  of.  4s>60,  72;  Fraudulent 
Conveyances,  4=9198,  199;  Homestead,  4=> 
96;  Judgment  4=682;  Partition,  4=9l09; 
Sales;  Specific  Performance;  Taxation,  4=> 
734. 

X.  REQUISITES  ANB  VAUDXTY  Or 
CONTRACT. 

4=9 1 6(1)  (Tex.Civ.App.)  Letters  and  telegrams 
exchanged  by  vendor  and  purchaser  together 
with  deed  definitely  describing  the  realty,  held 
to  make  a  concluded  contract  of  sale.- Longi- 
notti  T.  McShane,  184  S.  W.  598. 

H.   CONSTRUCTION   ANB    OPERA- 
TION  OF   CONTRACT. 

4=975  (Tex.Civ.App.)  Contract  for  purchase 
and  sale  of  realty  silent  as  to  time  of  perform- 
ance gave  a  reason  ivble  time  for  performance. 
— Longinotti  v.  McShane,  184  S.  W.  598. 
4s»78  (Ark.)  Condition  of  contract  for  sale  of 
land  on  installments  held  insufficient  to  make 
time  of  payment  of  the  essence  of  the  contract, 
but  to  create  a  present  right  as  purchaser  to 
receive  a  deed  on  completion  of  payments.- 
Smith  V.  Berkau,  184  S.  W.  429. 
4=981  (Tex.Civ.App.)  Evidence  in  purchaser's 
action  for  damages  for  breach  of  contract  to 
sell  certain  realty,  held  to  make  purchaser's 
failure  to  perform  within  reasonable  time  ques- 
tion for  jury.— Longinotti  v.  McShane,  184  S. 
W.  598. 

XXX.  MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(B)   Resclaalon  br  Vendor. 

4=993  (Ark.)  E<qnity  will  not  relieve  a  vendee 
who  has  made  default  where  time  is  of  the 
essence  of  the  contract,  in  the  absence  of  waiv- 
er of  the  forfeiture.— Smith  v.  Berkau,  184  S. 
W.  429. 

Equity  will  not  relieve  againat  the  perform- 
ance of  an  act  which  a  contract  for  the  stile  of 
land  has  made  a  condition  precedent,— Id. 

V.   RIGHTS  AND  LIABIXJTIES  OF 
PARTIES. 

(A)  Aa   to  Kack  Other. 

4=9208  (Tex.Civ.App.)  Where  vendor,  under  an 
option  contract  for  sale  of  land,  disposed  of  cer- 
tain parcels  within  the  term  of  the  option,  it 
was  immaterial  that  there  was  no  specific  agree- 
ment  to   turn   over  to  the   option    holder   the 
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amounts  so  derived,  since  the  proceeds  in  eq- 
uity belong  to  him. — Lester  v.  Hutson,  184  S. 
W.  268. 

(C)   Bona  Ftde  Porclinsera. 

€=3228(7)  (Ark.)  A  purchas'>r,  of  the  home- 
stead rights  of  minor  children  inherited  from 
their  deceased  mother,  with  notice  of  a  lease 
made  by  a  father  to  a  mortgagee  to  extinguish 
the  mortgage  debt,  could  not  prevent  the  en- 
forcement of  the  original  mortgage ;  the  con- 
sideration for  the  lease  failing. — Shapard  v. 
Mixon,  184  S.  W.  300. 

<8=323r(8)  (Mo.)  In  view  of  Rev.  St  1889,  § 
2419;  Rev.  St.  1879,  §  692;  Gen.  St.  18G5,  c. 
109,  i  25 ;  and  Rev.  St.  1855,  c.  32,  §  41,  a  re- 
corded deed  imparted  notice  to  subsequent  pur- 
chasers, notwithstanding  the  destruction  of  the 
county  records. — Organ  v.  Bunnell,  184  S.  W. 
102. 

®=s232(2)  (Ark.)  Sending  one  man  upon  a  large 
tract  of  land  to  cut  the  timber  therefrom  within 
a  few  days  after  the  purchase  does  not  give  con- 
structive notice  to  a  subsequent  purchaser  of 
the  land,  who  lived  in  another  county,  where  the 
land  was  remote  and  difficult  of  access. — Bunch 
V.  Pittman,  184  S.  W.  850. 
€=9233  (Ark.)  A  conveyance  of  standing  tim- 
ber, if  not  recorded,  is  not  good  as  against  a. 
subsequent  innocent  purchaser  of  the  land  for 
the  value  and  without  notice. — Bunch  v,  I'itt- 
man,  184  S.  W.  850. 

i$=»239(l)  (Tex.Civ.App.)  Where  a  prescriptive 
way  across  land  had  been  acquired,  held,  that 
a  purchaser  could  not  defeat  the  holder's  rights 
on  the  ground  of  being  an  innocent  purchaser 
because  the  easement  bad  not  been  recorded. — 
Heard  v.  Bowen,  181  S.  W.  234. 
€=>239(5)  (Ark.)  A  bona  fide  purchaser  of  land 
without  notice  of  an  unrecorded  conveyance  by 
the  grantor  of  timber  rights,  held  entitled  to  re- 
cover from  the  grantee  of  the  timber  rights  for 
trespasses  committed  after  he  was  notified  of 
plaintiffs  purchase. — Bunch  v.  Pittman,  184  iS. 
W.  800. 

VI.  BEHESZES   OF   VENDOR. 

(A)   Uen  and  Recovery  of  Land. 

<S=3283  (Tex.Civ.App.)  In  suit  to  foreclose  ven- 
dor's lien,  prior  mortgagees,  ordered  to  set  up 
their  claims,  held  improperly  required  to  pay 
share  of  costs  of  receivership  in  excess  of  the 
cost  of  independent  suits. — IIooven-Owens-Rent- 
schler  Co.  v.  T.  Schrivcr  &  Co.,  184  S.  W.  359. 

That  mortgagees  received  money  distributed 
among  mortgagor's  creditors  under  arrangement 
between  mortgagor  and  the  mortgagor's  grantee 
held  not  to  affect  their  rights  as  to  liability  for 
co.st8  of  a  receivership. — Id. 

Prior  mortgage  liens  held  not  affected  as  to 
liability  for  costs  of  receivership  by  fact  that 
a  considerable  portion  of  the  costs  was  for  tax- 
es.—Id. 

€=»285(2)  (Tez.CriT.App.)  A  default  judgment 
foreclosing  a  vendor's  lien  on  several  tracts  of 
land,  omitting  a  call  for  the  west  side  of  one  of 
the  tracts,  was  defective. — Gillea  v.  Miners' 
Bank  of  Carter\'ille,  Mo.,  184  S.  W.  284. 

'VII.  REMEDIES  OF  PURCHASER. 

(B)   Aettona  for  Breacli  of  Contract. 

€=»350  (Tex.Civ.App.)  In  purchaser's  action 
for  damages  for  vendor's  failure  to  perform 
contract  of  sale,  vendor's  deed  executed  for  pur- 
pose of  performance  held  admissible  to  estab- 
lish contract. — I..onginotti  v.  McShane,  184  S. 
W.  598. 

<S=3352  (Tex.Civ.App.)  Instruction  on  right  of 
the  holder  of  an  option  to  purchase  land  to  have 
proceeds  of  sales  to  other  persons  applied  to  bis 
debt  held  not  calculated  to  contuse. — Lester  v. 
Hutson,  184  S.  W.  2(ai. 

Instruction,  in  action  by  optionee  on  contract 
of  sulo,    held  not  ambiguous. — Id. 

In  an  action  on  an  option  contract,  evidence 


held  to  justify  the  Bubmission  of  an  inetmction 
on  the  character  of  the  tenancy  of  the  option 
holder  as  a  special  tenancy. — Id. 
<S=>352  (Tex.Civ.App.)  Whether  a  vendor  de- 
livered a  deed  within  a  reasonable  time  the  con- 
tract fixing  no  time  is  a  question  for  the  Jury. 
—Zavala  Land  &  Water  Co.  v.  Tolbert,  184  S. 
W.  523. 

VENUL 

See  Bastards,  €=»36;  Criminal  Law,  *=>H2- 
137;    Pleading,  «=»111. 

I.   NAT'DRE  OR  SUBJECT  OF  ACTION. 

®=>8  (Tex.av.App.)  Under  Rev.  St  1911,  art 
1830,  subd.  9,  touching  the  venue  for  tres- 
passes, assignee  of  a  bank  held  entitled  to  sue 
in  Titus  county  a  copartnership  resident  else- 
where whose  agent  nad  converted  securities 
pledged  by  the  partnership  with  the  bank.— Car- 
ver Bros.  v.  Merrett,  184  S.  W.  741. 

n.  DOmOILE  OR  RESIDENCE  OF 
.PARTIES. 

«=s>22a)  (Ark.)  Under    Kirby's    Dig.    f    6072, 

where  service  of  summons  against  other  de- 
fendants, proper  parties  to  a  suit,  was  made  in 
R.  county,  where  the  suit  was  commenced,  serv- 
ice of  summons  on  the  president  of  defendant 
bank,  a  joint  defendant,  in  C.  county,  where  it 
had  its  place  of  business,  was  sufficient — Sallee 
v.  Bank  of  Corning.  184  S.  W.  44. 
€=»22(1)  (Tex.Civ.App.)  In  creditor's  action 
against  codcfendants  brought  in  the  county 
where  some  of  them  resided  to  recover  amount 
of  note  claimed  to  have  been  delivered  to  pay- 
ees in  trust  for  creditors,  plea  of  privilege  by 
transferee  of  the  note  held  properly  overruled. 
— Barcus  v.  Parlin-OrendoriE  Implement  Co., 
184  S.  W.  640. 

iS=>27  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
arts.  1830,  1842,  a  bona  fide  holder  for  value  of 
an  account  could  bring  suit  thereon  against  a 
bank,  assignor  and  guarantor  of  the  account, 
jointly  witb  the  parties  primarily  liable  thereon, 
resident  elsewhere,  in  the  county  of  the  resi- 
dence of  the  bank.---Carver  Bros.  v.  Merrett,  184 
S.  W.  741. 

VERDICT. 

See  Appeal  and  Error,  <8=>».30,  1001-1004, 
1070;  Criminal  Law,  <S=»883;  New  Trial, 
<g=>69,  76;    Trial,  <S=>323-362. 

VERtFtED  ACCOUNTS. 

See  Account,  Action  on,  4s>10. 

VESTED  RIGHTS. 

See  Constitutional  Law,  €=»1<^,  107. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  €=978,  82. 

WAIVER. 

See  Appeal  and  Error,  €=>1079 ;  Corporations, 
«=>80;  Courts,  €=37:  Estoppel;  Fraud, 
<&=»35;  Insurance,  €=>387,  388,  755;  Jury, 
©=»29;  Mechanics'  Liens,  €=»210;  Plead- 
ing,   €=»412;     Tender,    €=>15. 

WARDS. 

See  Guardian  and  Ward. 

WARRANT. 

See   Intoxicating  Liquors,   €=>249. 
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WARRANTY. 

8e«   Covenants,    i8=»102;     Logs   and   Logging, 
«s93;    Sale*,  <8=>439. 

WATCHMEN. 

Sm   Insurance,    ^s>334. 

WATERS  AND  WATER  COURSES. 

Se«  Damages,  $=>62;    Drains;    Navigable  Wa- 
terg;    States,  <S=»12;    Trial,  «=>252. 

H.  HATUBAI.  WATER  OOITRSES. 

(D)    Dlveralom. 

4=»78  (Tex.Civ.App.)  A  railroad  company  can- 
not divert  a  water  course  which  drained  plain- 
tiCs  land  in  such  a  manner  as  to  impound  sur- 
^U8  waters  on  plaintiff's  property.  Acts  34th 
Leg.  (1st  Called  Sess.)  c.  7,  apecifically  prohibit- 
ing such  diversion. — McAmis  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  184  S.  W.  331. 

V.  8TTRFAOI!  XtTATERS. 

4=3||6  (Ark.)  A  landowner  may  defend  against 
surface  water  with  such  measures  as  be  may 
deem  expedient  without  laying  himself  liable 
to  any  other  owner  upon  whose  land  the  water 
is  caused  to  flow.— Louisville,  N.  O.  &  T.  B.  Co. 
T.  Jackson,  184  S.  W.  450. 
®=>II8  (Ark.)  Railroad,  whose  construction  of 
embankment  in  highway  accumulated  surface 
water  on  plaintiff's  adjoining  land,  held  not  ex- 
cused from  liability  because  the  city  failed  to 
afford  additional  facilities  for  cariying  off  the 
water.— Lotriaville,  N.  O.  &  T.  B.  Co.  v.  Jack- 
son, 184  S.  W.  450. 

In  action  by  owner  for  damages  from  surface 
water,  defendant  railroad  was  not  liable  where 
the  gutters,  over  which  it  had  no  control  and 
sufficient  to  care  for  the  surface  water  when 
the  change  was  made,  were  subsequently  allow- 
ed to  fill  up.— Id. 

^=3 1 23  (Ark.)  Plaintiff,  In  action  for.  permanent 
injury  to  his  property  from  surface  water  from 
construction  of  railroad  embankment,  could  not 
recover,  unless  he  owned  the  property  when  the 
alleged  negligence  was  commKted. — Louisville, 
N.  O.  &  T.  R.  Co.  V.  Jackson,  184  S.  W.  450. 

If  injury  to  property  from  surface  water  oc- 
«urred  during  the  lifetime  of  plaintiff's  devisor, 
the  right  of  action  did  not  descend  to  plaintiff 
as  the  devisee,  but  survived  to  the  devisor's  per- 
sonal representatives. — Id. 
^=>I26(3)  (Ark.l  In  action  for  damages  from 
the  raising  of  railroad  embankment  which  caus- 
ed water  to  accumulate,  held,  that  whether 
the  accumulation  was  caused  by  the  raising  of 
such  embankment  was  a  nuestion  for  the  jury. — 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Jackson,  184 
S.  W.  450. 

In  action  for  damages  to  property  from  sur- 
face water  resulting  from  change  in  roadbed  of 
railroad,  and  in  view  of  defendant's  evidence, 
held,  that  refusal  of  instruction  as  to  its  liabil- 
ity if  the  gutters  in  front  of  plaintlfTs  premises 
were  not  kept  clean  was  error. — Id. 

Vm.   ARTIFICIAI.     POin>8,     RESER- 
VOIRS, AND  CHAimELS.  SAMS, 
AKD  FLOWAGE. 

«=»I78(1)  (Tei.Civ.App.)  To  show  market  val- 
ue of  land  after  water  seeping  through  defend- 
ants' embankment  had  soaked  into  it,  defend- 
ants should  be  allowed  to  show  that  the  land 
had  regained  its  normal  state. — Indiana  Co-op. 
Canal  Co.  v.  Gray,  184  S.  W.  242. 

Injury  to  land  from  water  seeping  through  de- 
fendants' embankment  cannot  be  deemed  per- 
manent where  it  lasts  for  a  time  only,  even 
though  it  be  several  years. — Id. 
«=f78(2)  (Tex.Civ.App.)  The  measure  of  dam- 
ages to  land  from  seepage  through  embankment 


Is  difference  in  market  value,  bnt  in  determin- 
ing market  value  permanency  or  temporary  na- 
ture of  damage  should  be  considered. — Indiana 
Co-op.  Canal  Co.  v.  Gray,  184  S.  W.  242. 
9=>I79(6)  (Tex.Civ.App.)  In  action  for  injuries 
to  land  by  water  from  defendants'  embankment, 
jury  should  be  required  to  answer  as  to  con- 
dition of  land  at  the  time  of  trial  or  before  that 
time. — Indiana  Co-op.  Canal  Co.  v.  Gray,  184 
S.  W.  242. 

ZX.  PITBXJO  WATER  81TPFI.Y. 

(B)  IrrlKStlon  mmA  Otber  Asrloaltand 
PnrpofieB. 

4=»254  (Tei.Civ.App.)  Provision  of  a  lease 
contract  that  the  lessor  shall  pay  the  irrigation 
company  for  four  irrigations  does  not  require 
it  to  furnish  the  water. — Hillside  Land  &  Irri- 
gation Co.  V.  Buiz,  184  S.  W.  282. 

WAYS. 

See  Easements;    Highways. 

WEAPONS. 

«s»l7(6)  (Tex.Cr.App.)  Where  accused  claimed 
it  was  customary  to  discharge  firearms  from  a 
store  door  as  be  did,  a  charge  that  to  fire  a 
pistol  was  to  rudely  display  it  held  improper, 
as  taking  from  the  jury  accused's  contention. — 
Uoyd  V.  State,  184  S.  V.  192. 


See  Dower. 


WIDOWS. 
WILLS. 

See  Descent  and  Distribution;    Executors  and 
Administrators ;    Trusts. 

I.   KATURE  AND  EXTENT  OF  TESTA- 
ICENTART  POWER. 

®:5>l  (Tex.Civ.App.)  A  testator  can  dispose  of 
his  property  by  will  in  any  manner  he  sees  fit, 
provide<1  he  does  not  contravene  the  law  of  the 
state.— West  v.  Glisson,  184  S.  W.  1042. 

V.  PROBATE,   ESTABLISHHENT, 
AND  ANNUIiMENT. 

(B)   Aettona  to  Bstabllali  or  Determine 
Valt«ltT  tn  Oeaeral. 

«s>229  (Mb.)  Under  Bev.  St  1909,  i{  332, 
1671,  issue  of  adoptive  child  has  such  an  inter- 
est in  the  estate  of  the  adopting  parent  that  it 
may  contest  the  validity  of  her  will;  for 
adoptive  child  having  died  before  parent,  such 
issue  was  entitled  to  take  as  a  descendant. — 
Bemero  v.  Goodvrin,  184  S.  W.  74. 

(I)  Heturlnv  or  Trial. 

«=»324(1)  (Tex.Civ.App.)  L'nder  Bev.  St.  1911, 
art  3248,  limiting  the  time  for  probating  wills, 
evidence  that  delay  in  discovering  and  offering 
for  probate  a  holographic  will  was  due  to  in- 
trusting possession  of  testator's  papers  to  an- 
other of  his  children  held  not  insufficient  as  a 
matter  of  law  to  prove  that  the  proponent  waa 
not  in  default— Michaelis  v.  Nance,  184  S.  W. 
785. 

(M)   Operation  and  llffeot. 

«s>423  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art  3248,  limiting  the  time  for  probating  wills, 
the  probate  of  a  will  at  the  instance  of  one  not 
in  default  under  that  statute  inures  to  the  bene- 
fit of  all  of  the  heirs.— Michaelis  v.  Nance,  18ft 
S.  W.  785. 

TI.   CONSTRUCTION. 
(A)  General  Rales. 

$=9439  (Tex.Civ.App.)  It  is  the  duty  of  courts 

to  construe  a  will  so  as  to  carry  into  effect  the 
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will  of  the  testator.— West  r.  Glisson,  184  S.  W. 
1043. 

«=»441  (Tei.Civ.App.)  In  case  of  ambiguity, 
the  situation  of  the  testator  at  the  time  of  exe- 
cuting the  will  should  be  considered.— West  v. 
GUsson,  184  S.  W.  1042. 

®=>452  (Tex.CiT.App.)  A  clause  in  a  will  held 
to  give  each  group  of  children  by  different  wives 
one-half  of  testator's  interest,  excluding  the 
community  interest  of  his  first  wife,  in  order  to 
prevent  disinheritance  of  some  of  lier  children. 
—Cox  V.  George,  184  S.  W.  S26. 
«ss>456  (Tex.Civ.App.)  Words  in  a  will  are  to 
be  construed  in  their  ordinary  meaning,  unless 
the  context  shows  that  a  different  meaning 
should  be  given.— West  v.  Qlisson,  184  S.  W. 
1042. 

<g=>470  (Tex.Civ.App.)  The  entire  will  must  be 
looked  to  to  ascertain  the  testator's  intention, 
and,  if  possible,  each  clause  must  be  construed 
BO  as  to  harmonize  with  all  other  clauses. — West 
V.  Glisson,  184  S.  W.  1042. 

(B)    Deaiarnatioii    of    De-vtaees,    and    liCK*- 
teefi  and  Their  Respective  Shares. 

<8=s>506(4)  (Tex.Civ.App.)  In  a  will  giving  the 
property  to  the  daughter  of  testatrix  in  fee,  but, 
if  she  should  die  without  heirs  of  her  own,  then 
to  another,  the  word  "heirs"  means  children.— 
West  T.  Glisson,  184  S.  W.  1042. 

(C)    SnrrlTorsliip,    Representation,    and 
Snbstltmtlon. 

$=>539  (Mo.)  Where  a  testator  devised  a  share 
to  a  son  in  fee,  with  a  later  clause  of  the  will 
providing  that  should  said  son  die  bis  share 
should  be  divided  amongst  his  heirs,  title  vest- 
ed in  devisee  in  fee. — Howard  y.  Howard,  184  S. 
W.  993. 

«=»545(6)  (Tex.Civ.App.)  A  will  giving  prop- 
erty in  fee  with  a  conditional  gift  to  another, 
held  to  give  property  to  the  other  on  condition 
the  former  left  no  surviving  children. — West  v. 
GUsson,  184  S.  W.  1042. 

(D)  Deacrtptton   of  Property. 

«=»558(1)  (Tex.Civ.App.)  The  courts  favor  a 
construction  of  a  general  disposition  of  proper- 
ty of  which  the  testator  owns  <Mily  a  share 
which  disposes  of  only  that  share.— Cox  v. 
George,  184  S.  W.  326. 

(B)  Nature  of  Batatea   and   Intereata   Cre> 
ated. 

<8=»602(3)  (Tex.Civ.App.)  The  absolute  estate 
in  fee  granted  bjy  one  clause  of  a  will,  hetd  lim- 
ited by  a  following  clause  granting  the  property 
to  another,  on  death  without  issue  of  first  taker. 
—West  V.  Glisson,  184  S.  W.  1042. 

The  estate  created  by  a  will  giving  the  prop- 
erty to  a  daughter  and  her  heirs  in  fee,  with  a 
provision  that,  if  she  die  without  children,  it  or 
the  residue  shall  go  to  another,  is  a  qualified 
fee.— Id. 

i8s>6l6(4)  (Tex.Civ.App.)  A  will  giving  proper- 
ty to  testatrix's  daughter,  with  a  conditional 
gift  of  the  property  or  "the  residue  of  the  same" 
to  another,  hel4  to  give  the  daughter  the  abso- 
lute power  to  dispose  of  the  property  in  her 
lifetime.— West  v.  Glisson,  184  S.  W.  1042. 

(H)  Eatatea  In  Trnat  and  Powera. 

9s>674  (Mo.)  Where  a  testator  devised  a  share 
to  a  son  in  fee,  with  a  later  clause  of  the  will 
that  his  other  three  children  act  as  guardians 
of  the  devisee,  giving  him  every  12  months  the 
interest  or  proceeds  of  his  share  of  the  estate, 
title  vested  in  devisee  in  fee  unaSfeoted  by  any 
trust.— Howard  v.  Howard,  184  S.  W.  993. 

(I)   Aetlona   to   Conatrae  Wllla. 

®=»707(1)  (Tex.Civ.App.)  The  costs  of  a  suit 
necessary  to  determine  the  interest  of  devisees 
and  for  the  benefit  of  all  parties  alike  will  be 
adjndped  ngainst  all  parties  in  the  proportion 
of  their  interests  in  the  property  affected. — Cox 
V.  George,  184  S.  W.  32& 


WITNESSES. 

See  Appeal  and  Error,  «3s»e94,  1048;  Costin- 
nance.  «=322-26;  Criminal  liaw,  «=>553; 
Depositions;     Evidence,   $=»77. 

II.  competehct. 

(A)   Capoelty   and    <taaIllleatlona    In    Cten- 
eral. 

<8t»48(4)  (Ky.)  Under  Ky.  St.  {  1180,  disquali- 
fying as  witnesses  persons  convicted  of  false 
swearing,  a  witness  so  convicted  is  disqualified 
from  testifying  either  for  himself  or  another 
person.— Singleton  v.  Commonwealth,  184.  S.  W. 
871. 

®=>52(7)  (Tei.Cr.App.)  In  prosecution  for  rape, 
census  affidavits  of  prosecutrix's  mother,  wife 
of  defendant,  offered  as  original  evidence,  are 
inadmissible.— liedwine  v.  State,  184  S.  W.  196. 
State  cannot  use  testimony  of  defendant's 
wife,  nor  call  her  as  witness.— Id. 
«=>56(2)  (Mo.App.)  Under  Rev.  St,  1909,  $ 
6359,  a  wife  is  competent  in  the  first  instance 
to  testify  in  an  action  against  her  husband  that 
she  was  his  agent  in  the  transaction  involved.— 
Cutts  V.  Davison,  184  S.  W.  921. 
^=64(1)  (Tex.Cr.App.)  One  obtaining  a  decree 
of  divorce  by  perjury  as  to  his  residence  can- 
not, when  prosecuted  for  the  perjury,  object,  as 
to  his  former  wife's  being  a  witness  against  him, 
that  she  is  E.tiU  his  wife  because  the  divorce  de- 
cree is  void  because  of  his  insufficient  residence. 
—Laird  v.  State,  184  S.  W.  810. 

(C)  TeatlmonT-  of  Partlea  or  Peraona  In- 
tereated,  for  or  avalnat  Repreaenta- 
tivea,  SnrvlTora,  or  Sneccaaora  In  Vi- 
tle  or  Interest  of  Peraona  Deeeaaed 
or  Incompetent. 

€=>I39(1)  (Tex.Civ.App.)  In  action  to  restrain 
obstruction  of  alley  or  way,  testimony  held  not 
inadmissible  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  3690,  relating  to  transactions 
with  decedents,  etc.,  on  the  ground  that  defend- 
ant's grantor  was  a  party.— Miles  v.  Bodenheim, 
184  8.  W.  633. 

®=>I39(9)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  3690,  plaintiff 
claiming  as  heir,  defendant  may  not  testify  to 
a  purchase  from  deceased. — Yates  v.  Craddock, 
184  S.  W.  276. 

«=>  144(6)  (Mo.)  Where  all  parties  claimed  ti- 
tle to  land  through  deceased  and  defendant 
claimed  to  be  solely  entitled  by  virtue  of  a  deed 
in  her  favor,  held  that,  under  Rev.  St  1909,  { 
6354,  defendant  could  not  testify  to  delivery  o< 
the  deed.— Wren  v.  Sturgeon,  184  S.  W.  1036. 
<8=»I44(11)  (Mo.)  Bev.  St  1909,  i  6354,  does 
not  prevent  a  widow  from  testifying  that  her 
husband  had  changed  the  name  of  the  ^antec 
in  a  deed  from  her  name  to  his. — Bajohr  t. 
Bajohr,  184  S.  W.  76. 

<8=>I49(1)  (Ark.)  Under  Kirby's  Dig.  f  3093, 
plaintiff,  in  ejectment  against  the  widow  and 
heirs  of  the  grantor,  but  not  against  the  person- 
al representative,  may  testify  as  to  transactions 
with  him.— Williams  t.  Prioleau,  184  S.  W.  847. 
<S=9l59(l)  (Tex.Civ.App.)  ITiat  a  transaction 
with  deceased  was  had  in  his  representative  car 
pacity  for  a  corporation  does  not  affect  the  rule 
as  to  admission  of  testimony  regarding  it,  since 
it  is  nevertheless  a  transaction  with  one  deceas- 
ed, which  is  always  inadmissible. — Lester  ▼. 
Hutson,  184  S.  W.  268. 

^=>I59(2)  (Mo.)  An  intervener  in  partition  and 
his  father  were  competent  to  testify  to  a  ^ft 
by  the  father  to  the  intervener  and  possession 
thereunder  notwithstanding  the  father's  incom- 
petency under  Rev.  St.  1909,  §  6354,  to  testify 
to  a  gift  to  him  by  one  since  deceased.— Kille 
V.  Gooch,  184  S.  W.  115a 
®=9 1 59(3)  (Tex.Civ.App.)  A  denial  by  an  inter- 
ested party  that  he  had  a  certain  transaction 
with  deceased  is  evidence  of  a.  transaction,  am} 
inadmissible  under  Rev.  St  1911,  art.  .8690.— 
Lester  v.  Hutson,  184  S.  W.  26S. 
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IV.  OBEI>£BIIJTT,    XMBEACHBEENT, 

GOITTBADIOTIOIT,  AND  OOB- 

ROBORATION. 

(A>  IB    Gieneral. 

<t=»3l8  (Tez.Cr.App.)  Where  accused  denied 
being  at  home  on  the  day  of  the  offense,  and  a 
witness  who  testified  that  on  his  wa;;  to  visit  a 
neighbor  he  saw  and  conversed  with  accused 
was  not  impeached,  the  state  cannot  prove  that 
the  witness  visited  the  neighbor.— Taylor  v. 
States  191  a  W-  224. 

(B)  Cbanteter  and  Condact  of  'Wttncaa. 

«=>344(2)  (Tex.Civ.App.)  In  a  civil  case  the 
-veracity  of  a  witness  cannot  be  impeached  by 
proof  of  specific  immoral  conduct,  but  such  im- 
peaciiing  testimony  is  confined  to  general  reputa- 
tion.—San  Antonio  &  A.  P.  Ry.  Go.  v.  Blair, 
184  S.  W.  566. 

<S=3345(2)  (Tex.Civ.App.)  In  action  on  note 
claimed  to  have  been  forged  by  6.,  cross-exam- 
ination of  G.  as  to  forging  checks  held  not  per- 
missible to  impeach  him. — Lockney  State  Bank 
V.  Bolin,  184  S.  W.  553. 

4=>346  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  rape,  where  only  prosecutrix,  who  was 
about  14,  and  her  younger  brothers  and'  sisters, 
testified,  evidence  of  her  father's  attempt  to  ex- 
tort money  as  compensation  from  accused's  fa- 
ther for  dismissing  prosecution  held  admissible ; 
the  girl's  Gather  having  control  of  all  the  chil- 
dren.—Odell  V.  State,  184  S.  W.  208. 
€s>358  (Tex.Civ.App.)  Cross-examination  as  to 
plaintiffs  poor  character  held  objectionable  as 
attempts  to  prove  general  reputation  by  specific 
acts. — Yeatts  v.  St.  Louis  Southwestern  By,  Co. 
of  Texas,  184  S.  W.  636. 

An  impeaching  witness  who  was  cross-exam- 
ined as  to  incidents  supporting  his  testimony 
may  be  re-examined  as  to  the  details  of  those 
incidents. — Id. 

4sa3S0  (Tex.Civ.App.)  Plaintiff  cannot  in  re- 
buttal testify  that  reports  concerning  him  men- 
tioned by  witnesses  who  impeached  his  reputa- 
tion were  .circulated  by  bis  enemies, — Yeatts  v. 
St  Louis  Southwestern  Ry.  Co.  of  Texas,  184 
S.  W.  636. 

(O)  tatereat  and  Blaa  of  'Wltneaa. 

4=3374(2)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  oral  contract,  letter  of 
defendant's  president  showing  his  bias  against 
plaintiff  held  admissible,  as  affecting  the  wei^;ht 
to  be  given  testimony  of  such  officer.— Briggs- 
Weaver  Machinery  Co.  v.  Pratt,  184  S.  W.  732. 

(D)   Itieomaiatent    Stntementa    by    WItneaa. 

«=»388(5)  (Tenn.)  To  contradict  a  witness  by 
evidence  of  .what  he  said  out  of  court  to  other 
persons  on  the  same  subject,  it  is  essential  to 
predicate  his  making  of  the  statements  out  of 
court— Middle  Tennessee  R.  Co.  v.  McMillan, 
184  S.  W..20. 

(E)   Contradiction  and  CorrobovMloa  of 
'WItneaa. 

®=>398(1)  (Tex.Civ.App.)  It  is  always  com- 
petent for  a  party  to  contradict  his  adversary's 
witness  by  showing  the  facts  to  be  otherwise 
than  as  testified  to  by  him,  and  so  discredit  the 
witness. — Briggs-Weaver  Machinery  Co.  v. 
Pratt  184  S.  W.  732. 

e=»398(2)  (Tex.Civ.App.)  Predicate  for  contra- 
diction of  witness  based  on  statement  from  depo- 
sition of  one  who  also  testified  orally  held  prop- 
er and  sufficient — Briggs-Weaver  Machinery  Co. 
v.  Pratt  184  S.  W.  732. 

«=>406  (Tex.Civ.App.)  In  suit  by  the  buyer 
of  lands  for  false  representations  of  the  seller's 
agent  as  to  the  quantity,  a  map  furnished  the 
buyer  by  the  agent  was  admissible  to  contradict 
the  agent's  testimony. — Vaden  v.  Buck,  184  S. 
W.  318. 


WORDS  AND  PHRASES. 

"AbducUon."— State  ▼.  Davidson   (Tenn.)  184 

s.  w.  la 

"Accommodation  indorser."— Cox  ▼.  Heagy  (Mo. 

App.)  184  S.  W.  495. 
"Actual  malice."— Houston  Chronicle  Pub.  Co. 

V.  Quinn  (Tex.  Civ.  App.)  184  S.  W.  «e». 
"Alteration."— Southwestern  Surety  Ins.  Co.  y. 

Terry  (Ark.)  184  S.  W.  54;   Spencer  v.  Trip- 

lett   (Tex.   Civ.  App.)   Id.   712;    Landon   v. 

Halcomb,  Id.  109& 
"Amount  allowed."— Kalston  v.  Dunaway  (Ark.) 

184  S.  W.  426. 
"Another."— Carreii   v.   State   (Tex.   Or.   App.) 

184  S.  W.  217. 
•'By  reason  of."— ,Etna  Life  Ins.  Co.  v.  El  Paso 

Electric  By.  Co,  (Tex.  Civ.  App.)  184  S.  W. 

628. 
"Capital    stock."— Commonwealth    Bonding    A 

Casualty   Ins.   Co.    v.   Hollifield   (Tex.  Civ. 

App.)  184  S.  W.  776. 
"Cause  of  action."— Baker  v.  Gulf,  C.  &  S.  F. 

By.  Co.  (Tex.  Civ.  Apip.)  184  S.  W.  257. 
"Change  of  domicile." — Denny  v.  Sumner  Coun- 
ty (Tenn.)  184  S.  W.  14. 
"Common   carrier."— Dodson    v.    Clark   County 

Lumber  Co.  (Ark.)  184  8.  W.  417. 
"Compromise."- Parr   v.   Chicago,   B.   &   Q.   R. 

Co.  (Mo.  App.)  184  S.  W.  1169. 
"Conditional    sale."— Kingman     Plow     Co.     r. 

Joyce  (Mo.  App.)  184  S.  W.  490. 
"Conduct''— Wichita    Kim    &    Supply   Ca    v. 

Yale  (Mo.  App.)  184  S.  W.  119. 
"Constructive     possession."— Steams     Coal     & 

Lumber  Co.  v.  Patton  (Tenn.)  184  S.  W.  855. 
"Corporation."— State   ex  reL   Barker  v.   Sage 

(Mo.)  184  S.  W.  984. 
"De  facto  officers."- Bank  of  Almyra  y.  Laur 

(Ark.)  184  8.  W.  39. 
"Defect"— Galveston,  H.  &  S.  A.  Ry.  Co.  V. 

Moses  (Tex.  Civ.  App.)  184  S.  W.  327. 
"Delay."— Quanah,  A.  &   P.  By.   Co.  y.  War- 
ren (Tex.  Civ.  App.)  184  S.  W.  232. 
"Description."- Diffie  v.  White  (Tex.  Civ.  App.) 

1S4  S.  W.  1065. 
"Doing    businefs."— Wichita    Film    &    Supply 

Co.  y.  Tale  (Mo.  App.)  184  S.  W.  119. 
"Domicile."— Denny  y.  Sumner  County  (Tenn.) 

184  S.  W.  14. 
"Election    of  .remedies."— Phillips    v.    Booker 

(Tenn.)  184  S.  W.  12. 
"Embezzlement"— State    v.    McWilUnma   (Mo.) 

184  S.  W.  96;   Wells  y.  National  Surety  Co. 

(Mo.  App.)  Id.  474. 
"Equitable    action."— Hester   y.    Baskin    (Tex. 

Civ.  App.)  184  S.  W.  726. 
"Estoppel  in  pais."— Phillips  y.  Rooker  (Tenn.) 

184  S.  W.  12. 
"Final  judgment"— Gulf,  0.  &  8.  F.  Ry.  C!o. 

V.    Atlantic    Fruit    Distributors   (Tex.    Civ. 

App.)  184  S.  W.  294. 
"Foreign   laws." — Pipes  v.   Missouri   Pac.   Ry. 

Co.  (Mo.)  184  S.  W.  79. 
"Forfeit"- Reinbardt    v.    Borders    (Tex.    Ciy. 
.  App.)  184  S.  W.  791. 
"Forgery."— Carrell   v.    State   (Tex.   Or.    App.) 

184  S.  W.  217. 
"Further  proceeding." — Morgan  Engineering  Co. 

y.  Cache  River  Drainage  Dist.   (Ark.)   184 

S.  W.  5T.  , 

"Game."— Crabtree  y.  Stote  (Ark.)  184  S.  W. 

430. 
"Gross   negligence." — Houston    Chronicle    Pub. 
Co.  y.  Quinn  (Tex.  Ciy.  App.)  184  S.  W. 
669. 
"Heirs."— West  v.  Glisson  (Tex.  Ciy.  App.)  184 

S.  W.  1042. 
"Holder  for  value."— Yantis  v.  Jones  (Tex.  Civ. 

App.)  184  S.  W.  572. 
"Impartial  jury."— Duncan  v.   State  (Tex.  Cr. 

App.)  184  S.  W.  195. 
"Includpd  offense."- Rose  v.  State  (Ark.)   184 

S.  W.  60. 
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"Indemnity."— Texas  Fidelity  &  BondioK  Co.  T. 

General  BondinR  &  Casualty  Ins.  Co.  (Tejc. 

Civ.  App.)  1»4  S.  W.  238. 
"Interest  in  the  controversy."— Miller  r.  Boul- 

ware  (Mo.)  184  S.  W.  114a 
"Interstate  commerce." — Bouata  Mercantile  Co. 

V.  Outcault  Advertising  Co.  (Tex.  Civ.  App.) 

184  S.  W.  333;    Missouri,  K.  &  T.  Ry.  Co. 

of  Texas  v.  Pace,  Id.  1051. 
"Intoxicating  liquors."— State  ▼.  Nicolay  (Mo. 

App.)  184  S.  W.  1183. 
"Invitee."— Foster  Lumber  Co.  v.  Rodgera  (Tex. 

Civ.  App.)  184  S.  W.  761. 
"Issue."— Commonwealth    Bonding   &    Casualty 

Ins.  Co.  V.  Hill  (Tex.  Civ.  App.>  184  S.  W. 

247 ;   Cattlemen's  Trust  Co.  of  Ft.  Worth  v. 

Pruett,  Id.  716. 
"Jeopardy."- State    v.    McWilHams    (Mo.)   184 

S.  W.  06. 
"Jury."— Loving  v.  Hacelwood  (Tex.  Civ.  App.) 

184  S.  W.  355. 
"Knowing."— Goodman  ▼.  Commonwealth  (Ky.) 

184  S.  W.  876. 
"Larceny." — Trotter    v.    Commonwealth    (Ky.) 

184  S.  W.  871. 
"Latent  ambiguity."— Diffie  t.  White  (Tex.  Civ. 

App.)  184  8.  W.  1065. 
"Legal    charge."— State    v.    Davidson    (Tenn.) 
.     184  S.  W.  18. 
"Licensee."— Foster    Lumber    Co.    v.    Rodgers 

(Tex.  Civ.  App.)  184  S.  W.  761. 
■"Malice."— Houston     Chronicle     Pub.     Co.     v. 

Quinn  (Tex.  Civ.  App.)  184  S.  W.  669. 
"Malicious    prosecution." — Wells    v.     National 

Surety  Co.  (Mo.  App.)  184  S.  W.  474. 
"Mental  incapacity."— Beaty  v.  Swift  (Ark.)  184 

S.  W.  44^. 
"Minutes."— Breysacher  v.  State  (Ark.)  184  S. 
.     W.  433. 
"Neighborhood."— City  of  Charleston  y.  Coker 

(Mo.  App.)  184  S.  W.  1181. 
"On  or  about"— Texas  &  N.  O.  R.  Co.  v.  Weems 

(Tex.  Civ.  App.)  184  S.  W.  1103. 
"Open   account." — Rockdale   Mercantile   Co.   v. 
.     Brown   Shoe   Co.   (Tex.  Civ.   App.)   184   8. 

W.  281. 
"Out  of  possession."— Steams  Coal  &  Lumber 

Co.  V.  Patton  (Tenn.)  184  S.  W.  855. 
"Party."— Miles  v.  Bodenheim  (Tex.  Civ.  App.) 

184  S.  W.  633:   Perrell-Michael  Abstract  & 

Title  Co.  v.  McCormac.   Id.  1081. 
'T'ar  value." — Commonwealth  Rending  &  Cas- 
ualty Ins.  Co.  v.  HoUifield  (Tex.  Civ.  App.) 

184  S.  W.  776. 
"Pendency."— Pembcrton    v.    Pemberton    (Ky.) 

184  S.  W.  378. 
"Permanency."— Indiana    Co-op.    Canal   Co.   v. 

Gray  (Tex.  Civ.  App.)  184  S.  W.  242. 
"Police  power."— State  ex  rel.  Wabash  Ry.  Co. 

V.  Roach  (Mo.)  184  S.  W.  9e». 
"Political    party."— Waples  v.    Marrast   (Tex.) 

184  S.  W.  180. 
"Portion."— Piffle  v.  White  (Tex.  Civ.  App.)  184 

S.  W.  10(S. 
"Prescription."— State   v.    Nicolay    (Mo.    App.) 

184  S.  W.  1183. 
"Presence    of   prnperty."— Bank    of   Almyra   v. 

Laur  (Ark.)  184  S.  W.  39. 
"Presumption  of  fact." — Luten  v.  Missouri,  K. 

&  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  184 

S.  W.  798. 
"Principal."— I/ake    ▼.    State   (Tex.    Cr.    App.) 

184  S.  W.  213. 
"Private    bankers."- State    ex    rel.    Barker   v. 

Sage  (Mo.)  184  8.  W.  984. 


"Privy."— Perrell-Mlchael  Abstract  &  Title  Co. 

V.  McCormac  (Tex.   Civ.  App.)  184  S.  W. 

1081. 
"Proximate    cause."- Sohaller    v.    Lask    (Ma 

App.)  184  S.  W.  1179. 
"Public  purpose."— Waples   v.   Marrast   (Tex.) 

184  S.  W  180. 
"Quitclaim."— Pridgen  v.  Cook  (Tex.  Civ.  App.) 

184  S.  W.  713. 
"Receipt."— Julius  Seidel  Lumber  Co.  ▼.  Weaver 

(Mo.  App.)  184  8.  W.  484. 
"Release."— Parr  v.   Cliicago,  B.  ft  Q.  R.  Co. 

(Mo.  App.)  184  S.  W.  1109. 
"Residence." — Denny  v.  Sumner  County  (Tenn.) 

184  8.  W.  14. 
"Reversed."- Nashville,  C.  ft  St.  L.  Ry.  v.  B<^ 

ton  (Tenn.)  184  8.  W.  9. 
"Scope   of   employment."— Marshall   t.    United 

Ry&   Co.   of  St  Louie   (Mo.    App.)   184  S. 

W.  159. 
"Service."— State  ex  rel.  King:  v.  Board  of  Tnia- 

tees  of  Firemen's  Pension  Fund  of  Kansas 

City  (Mo.  App.)  184  S.  W.  929. 
"Such."— State  ex  rel.  King  v.  Board  of  Trus- 
tees of  Firemen's  Pension  Fund  of  Kansas 

City  (Mo.  App.)  184  S.  W.  929. 
"Tax."— Waples  v.  Marrast  (Tex.)  184  S.  W. 

180. 
"Transactions  with  deceased."— Lester  t.  Hnt- 

son  (Tex.  Civ.  App.)  184  S.  W.  268. 
"Trespass." — Carver  Bros.  v.  Merrett  (Tex.  Cir. 

App.)  184  S.  W.  741. 
"Unjust  discrimination." — Qnanah,  A.  ft  P.  Ry. 

Co.  V.  Warren  (Tex.  Civ.  App.)  184  S.  W. 

232. 
"Usual   course   of  trade." — Krower  ▼.    Martin 

(Tex.  Civ.  App.)  184  S.  W.  511. 
"Waiver."— Horstmann  v.  Capitol  Life  Ins.  COw 

of  Colorado  (Mo.  App.)  184  S.  W.  1164. 
"While  in  such  service."— State  ex  rel.  King  t. 

Board    of   Trustees    of    Firemen's    Pensioa 

Fund  of  Kansas  City  (Mo.  App.)  184  8.  W. 

929. 
"Wild  fowl."-Crabtree  ▼.  State  (Ark.)  184  S. 

W,  430. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and   Servant,  9»347. 

WRITS. 

See  Attachment:  Certiorari j  Courts,  «s>207; 
Execution;  (Jarnishment,  «=993;  Habeas 
Corpus;  Injunction;  Mandamus;  Process; 
Prohibition;     Replevin ;     Sequestration. 

WRITS  OF  ERROR. 

See  Appeal  and  E<rror. 

WRONGFUL  DEATH. 

See  Death. 

WRONGFUL  GARNISHMENT. 

See  Garnishment,  «s>2S0. 

YEAR. 

See  Landlord  and  Tenant,  *=»76,  104. 
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